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TODD  at  al.  v.  JAOKSOM  et 

(Caart  of  AptteaU  of  Kentacky.   March  6, 
1901.) 

ACTION  rOR  MEW  TRIALr-SUmCUBNCT  OP 
PBTITION. 

A  demnirer  was  properiy  auatalned  to  a 
petition  for  a  new  tnal  of  an  equitable  ae- 
tioii,  where  nothing  waa  complUned  of  except 
crrorfi  which  might  have  beea  taken  advantage 
of  upon  appeal. 

AKpeal  {run  circuit  oonrt.  Fayette  conn^. 

"Not  to  be  offldally  reported." 

Action  by  June  Todd  and  others  against 
H.  J.  Jackson  and  othera  for  a  new  trial. 
Judgment  for  defendanta,  and  plalntUh  ap- 
peal AfBrmed. 

J.  Alexander  Cbflds,  for  appellants.  Z. 
OIUkhis.  fbr  appellees. 

DU  REUiLE,  J.  The  action  below  was  a 
petition  for  a  new  trial,  the  Judgment  sought 
to  be  set  aside  being  for  the  sale  of  two  lota 
of  land  Id  Fayette  county  to  enforce  a  Men 
adjodged  In  favor  of  appellee  Crosthwalt 
upon  the  western  lot,  and  in  favor  of  tliree 
other  of  the  appellees  npon  both  the  west- 
ern and  eastern  lots.  The  Jndgment  provid- 
ed that  the  western  lot  should  be  flrst  sold, 
and,  if  that  did  not  bring  sufficient  to  pay 
the  liens  adjudged,  the  eastern  lot  should  be 
aotd:  appellee  Crosthwait's  debt  to  be  flrst 
paid  out  of  the  proceeds  tft  the  western  lot, 
and  each  of  the  lots  being  adjudged  Indlvfsi- 
We.  The  principal  ground  set  forth  for  the 
granting  of  a  new  trial  is  that  the  Judgment 
was  ^Toneous— First,  In  that  It  adjudged  a 
lien  i^n  both  lots  in  favor  of  some  of  the 
ai^llees,  when,  at  the  time  of  the  Judgment, 
the  lien  upon  the  eastern  lot  had  been  satis- 
Bed;  and,  second.  In  that  appellants  had  dls- 
tlDctly  and  expressly  set  up  homestead  ex- 
emption and  contingent  dower  right  In  both 
lots,  and  eapeclaily  In  the  eastern  lot  and 
that  the  Judgment  denied  their  claim.  The 
appeal  la  from  a  Judgment  austainiu}:  a  de- 
murrer to  tbe  petition  for  a  new  trfni.  How- 
ever emmeooa  the  Judgment  complained  of 
may  have  bem.— and.  In  the  absence  of  the 

^Bavprted  br  Bdwftrd  W.  HIom,  Esq.,  ol  tlw 
nunort  tar.  and  formarlr  it«te  rwrtar. 
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record,  we  must  assume  that  It  was  correct, 
—nothing  is  complaioed  of  except  matters 
which  might  have  been  taken  advantage  of 
npon  appeal,  and  no  ground  is  set  up  of 
whidi  advantage  can  be  taken  in  a  petition 
for  a  new  trial,  under  sections  340  to  344,  in- 
clusive, of  the  Civil  Code.  The  Judgment  Is 
therefore  affirmed. 


FSNROD  V.  BBUCDLi 
(Oonrt  of  Appeals  of  K«itneky.   March  6. 
IBOl.) 

BOUNDART— 'nTLB  TO  BBD  OF  8TBBAM. 
The  rule  that,  where  a  deed  calls  for  the 

meanders  of  a  stream  as  a  line,  tbe  line  ex- 
tends to  the  thread  of  the  sti'eam,  does  not  ap- 
ply where  the  grantor  has  by  deed  of  record 
preWonsly  conveyed  die  bed  of  the  stream  to 
another. 

ApjKal  from  circuit  court,  Logan  county. 

"Xot  to  be  officially  reported." 

Action  by  WHlIam  R.  Bruce  against  J.  J. 
Penrod  to  quiet  title.  Judgment  for  plalntlflT, 
and  defendant  appeals.  Reversed. 

S.  R.  Crewdson  and  James  H.  Bowden,  for 
appellant   B.  B.  Drake,  for  appellee. 

WHITE,  J.  Appellee,  Bruce,  brought  thia 
actl(Hi  in  equity,  seeking  to  quiet  his  title 
to  a  certain  boundary  of  land,  of  which  he 
is  alleged  to  be  the  owner  and  in  the  posses- 
sion. The  description  is  as  follows:  "Be- 
ginning at  a  stone  upon  Muddy  river,  south 
side,  Just  above  L.  L.  Bmce's  ford;  thence," 
etc.,  "•  *  •  to  2  poplars  and  ash,  comer 
to  Henry  L.  Simmons  (now  Penrod);  thence 
N.,  13%  W,.  184  po.,  to  a  box  elder,  comer  to 
said  Simmons  (now  Penrod).  on  the  bank  'of 
the  river;  thence  down  the  river,  with  its 
meanderiugs,  to  the  beginning."  Appellant 
by  answer  denied  that  appellee  was  tbe  own- 
er of  the  above-described  land.  Appellant 
then  pleaded  that  he  was  informed  that  ap- 
pellee claimed  to  own,  and  claimed  that  the 
same  was  within  the  above  boundary,  some 
six  or  seven  acres,  being  the  entire  bed  of 
the  stream  (Muddy  river)  between  the  point 
of  beginning,  stone,  and  the  box  elder.  Ap- 

>  Rapwtad  br  nward  W.  Hlnsi.  Esq.,  of  the 
Frankfort  bar,  and  fonnarlr  itato  reporter. 
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petlant  then  alleged  title  In  hlmseU  In  the 
bed  of  the  stream  (that  la,  the  whole  of  the 
stream  and  banks  beyond  the  stone  and  the 
box  elder,  on  the  sottth  bank),  and  asked  that 
his  title  be  quieted  to  aame.  llie  case  waa 
tried  on  this  Issue,  as  to  the  ownership  of 
the  stream;  and  upon  proof,  both  by  depo- 
sition and  document,  the  court  decreed  that 
appellee  waa  the  owner  to  the  middle  thread 
of  the  stream;  and  hence  this  appeal. 

The  proof  shows  that  the  stream  (Muddy 
river)  at  that  point  is  some  (X)  to  80  feet  wide 
from  top  of  bsDk  to  bank,  and  so  Is  not  nav- 
igable. The  sti-eam  is  not  fenced,  and  It 
would  be  quite  Impracticable,  If  not  Impos- 
sible, to  build  a  fence  along  the  stream,  or  to 
maintain  a  fence  to  low  water  at  all  times. 
The  land  in  dispute  is  not  actually  Inclosed 
by  either  party,  and  probably  never  was  by 
any  person.  The  proof  further  shows  that  in 
1852  Thomas  Page  was  the  owner  of  the 
land  of  appellee,  Bruce,  and  owned  the 
stream;  his  line  expressly  calling  for  the 
north  side  or  bank  of  the  stream.  Page's 
deed  was  dated  In  ISll.  In  April,  1852, 
Page  conveyed  to  William  Rogers  the  land 
now  owned  by  appellee,  together  with  other, 
also  ^pressly  Including  the  stream;  the  calls 
of  this  deed  to  Rogers  beginning  at  two  sugar 
trees  (the  stone  comer  of  appellee),  and  ron- 
□ing  several  directions  and  distances  "to  a 
box  elder,  corner  to  Simmons,  standing  on 
the  bank  of  the  river  [this  also  appellee's 
corner];  thence  across  the  river  N.,  131^  W.. 
S  poles,  to  the  opposite  bank  of  the  river; 
thence  down  the  several  meanders  of  the 
river  on  the  north  side,  opposite  to  tbe  be- 
ginning; thence  S.,  10  B.,  6  ptAat,  to  the  be- 
giuning."  In  1857  Rogers  conveyed  to  Wil- 
liam Qaston  the  land  by  this  description: 
"Beginning  at  a  sugar  tree,  upper  comer  of 
Slaughter  Long*s  military  survey,  standiag  on 
the  bank  of  the  river,  running  with  said 
Long's  tine  *  *  *  to  a  box  elder,  comer 
to  said  Simmons,  standing  on  the  bank  of 
said  river,  with  the  various  meanderings  of 
said  river  to  the  beginning."  In  185S  Rog- 
ers conveyed  to  S,  J.  Penrod.  vendor  of  ap- 
pellant, the  bed  of  the  river  between  the 
sugar-tree  and  box-elder  comers.  This  de- 
scription reads:  "Beginning  at  two  sugar 
trees,  corner  to  Gaston  &  Ely;  thence  up  tbe 
south  bank  of  the  river,  with  Its  various 
meanderings.  to  a  box  elder  and  hickory,  cor- 
ner to  Gaston  &  Walker,  standing  on  the 
bank  of  the  river;  thence  across  the  river  N., 
1S%  W.,  6  poles,  to  the  opposite  bank  of  tbe 
river;  thence  down  the  several  meanderings 
of  the  river  mi  the  north  side,  opposite  the 
begionlng;  tbmce  S.,  19  El.  5  poles,  to  the 
beginning,— containing  six  acres,  more  or  less; 
it  being  tbe  bed  of  the  river."  In  1869  Gas- 
tMi  conveyed  to  J.  J.  Bruce,  father  of  appel- 
lee,—In  this  deed  the  river  comers  being  the 
sugar  trees  on  the  bank  of  the  river,  and  the 
box  elder  on  the  bank  of  tbe  river,  and  with 
the  various  meanderings  from  the  box  elder 
to  tbe  sugar  trees.  In  189T  J.  J.  Bmce  con- 


veyed to  appellee  the  75  acres  claimed  by  the 
boundary  set  oat  in  his  petition,  and  set  out 
supra.  In  August,  1898,  S.  J.  Penrod,  who 
bad  purchased  of  Rogers,  deeded  to  appellant 
the  river  bed,  with  the  same  description  given 
in  Rogers'  deed,  except  that  it  also  includes 
part  of  the  river  bed  further  down.  It  Is 
shown  by  patents  and  deeds  that  prior  to 
the  deed  of  Rogers  to  Penrod  in  1852  the 
river  had.  to  Its  entire  width  and  bed,  be- 
longed to  tbe  land  on  the  south  side  of  the 
river.  So  far  as  the  deeds  and  patents  show, 
the  title  never  was  in  either  side  to  thi> 
middle  thread  of  the  stream,  bat  the  stream 
entire  has  belonged  to  the  land  on  one  side 
or  the  other  since  It  was  public  domain.  We 
recognize  the  general  rule  of  constmction  of 
calls  Id  a  deed  or  patent,  where  the  meanders 
of  a  stream  are  designated  as  a  Hoe,  to  be 
that  the  line  extends  to  the  thread  of  tbe 
stream;  but  this  rule  of  construction  will 
not  prevail  where  it  is  clear  that  the  line  is 
Intended  to  be  on  the  bank,  and  the  whole 
bed  of  tbe  stream  is  to  belong  to  the  land  on 
one  side.  In  this  case  It  Is  dear  that  appel- 
lant owned  the  wbole  bed  of  the  stream. 
His  title  back  to  a  common  source  Is  com- 
plete to  the  bed  of  the  stream.  It  is  per- 
fectly manifest  that  the  whole  bed  of  the 
stream  belonged  to  Rogers  when  be  owned 
the  land  on  the  southern  bank,  and  ii  is 
equally  clear  that  be  separated  the  bed  of 
tbe  stream  from  the  land,  aelltng  the  land  to 
tbe  sugar  trees,  now  stone  and  box  elder 
along  the  south  liank,  and  shortly  afterwards 
sold  the  bed  of  the  stream  to  tiie  owner  on 
the  northern  bank.  Many  years  after  the 
sale  of  the  bed  of  the  stream,  appellees'  fa- 
ther bought  tbe  land  on  the  south  of  tbi> 
stream  to  the  stone  and  box-elder  corners, 
and  one  call  is  for  the  box  elder  as  Fenrod's 
corner.  Tbe  elder  Bruce  must  have  known 
of  the  deed  from  Rogers  to  Penrod,  convey- 
ing the  bed  of  the  stream;  but.  If  he  did  not. 
It  was  of  record  and  passed  title  to  Penrod. 
Appellee's  land  extends  only  to  the  stone 
and  box-elder  comers  on  tibe  south  bank,  and 
along  the  meanders  of  the  stream  on  the 
south  bank.  The  Judgment  appealed  from 
is  erroneous  and  is  reversed,  and  the  cause 
remanded  for  Judgment  for  ^peilant  In  ac- 
cordance bcavwlth. 


ILLINOIS  CENT.  R.  00.  v.  SMITH.* 
(Court  of  Appeals  of  Kentucky.   March  1. 
1901.) 

RAILROAD8-CHAN0E  OF  COURSE  OP  STRBAH 
—  HSASimB  OF  DAHAOES  —  OPINION  BVI- 
DBNCB  A3  TO  AMOUNT  OF  DAUAOB8— ADHIS. 

SIBILITY  OP  EVIDENCE  UNDER  PLEADINGS. 

1.  The  meaaure  of  damages  for  the  injury  to 
plaintifFs  property  from  a  change  m  the 
coarse  of  a  stream  in  the  construction  of  a 
railroad  was  the  injury  done  to  the  soil,  and 
the  consequent  diminution  of  tbe  salable  value 
of  the  land,  the  injury  being  a  permanent  one. 


■Reported  by  Edward  W.  Hines,  Biq.,  of  Qu 
Frankfort  bar,  and  formerly  itate  repo^tr. 
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2.  It  was  NTOr  topermit  a  witnees  to  bd- 
Ewer  tbe  qaestion,  "How  mnch,  in  your  opio- 
ion,  was  plaiotis'g  land  damaged  this 
change  in  the  atream?'  the  proper  inquiry  be- 
iag  as  to  the  salable  Talae  of  the  land  but  for 
tbe  injnnr,  and  then  as  to  hovr  much,  if  aoy, 
the  salalda  valne  had  been  diminished  by  rea- 
son of  the  injary  complained  of. 

3.  Eridence  as  to  the  Taloe  of  crops  destroy- 
ed was  inadmissible  under  tbe  pleadings  as 
formed. 

Appeal  from  drcnlt  court  Oblo  coant7. 

rro  te  offlciftll7  reported." 

Action  hj  H.  D.  Smith  affalnSt  the  Ullnols 
Cntral  Railroad  Company  to  recorer  dam- 
ages Injory  to  property.  Judgment  for 
plaintiff,  and  defendant  appeals.  ReverBed. 

H.  P.  Taylor  and  Pirtle  &  Trabue,  for  ap- 
pellant X  B.  Viewers  and  S.  P.  Roby,  for 
appellee. 

O'RSAR,  J.  Appellee  recovered  Judgmoit 
on  a  rerdlct  against  appellant  for  damages 
to  bis  land  in  the  sum  of  $450.  The  damages 
complained  ot  were  occasioned.  It  Is  alleged, 
by  tbe  building  of  a  railroad  by  the  Owens- 
boro.  Falls  of  Rough  &  Green  River  Rail- 
road Cbmiuny:  the  latter  company.  In  tbe 
construction  of  its  road  ndjacent  to  appellee's 
lands,  it  Is  charged,  baring  diverted  the 
<^urse,  and  so  clianged  the  channel,  of  a 
stream  known  as  "Middle  Fork  of  Adam's 
Fork  of  Rough  Creek"  as  to  cause  the  current 
of  the  stream  to  strike  plaintiff's  lands  at  a 
different  ai^le  and  with  more  accelerated 
force  than  when  In  Its  former  and  natural 
channel.  The  ^ect  was  to  cause  tbe  stream 
to  leave  Its  channel  In  time  of  flooded  wa- 
ters, and  "cut  across"  plaintiff's  field  of 
sboat  16  acrea.  washing  away  its  soil,  and 
rendering  It  "unfit  for  cultivation."  Appel- 
lant for  two  years  before  this  suit  bad  own- 
ed and  i^rated  the  road  In  question,  and, 
after  notice,  had  failed.  It  Is  allied,  to  abate 
the  contlniUng  nuisance  caused  by  the  acts 
stated.  It  if  sought  to  make  appelant  liable 
ttx  ae  two  yean  only  since  It  acquired  the 
road. 

Xnmeront  emwB  aie  complained  of,  but  we 
think  It  necessary  to  notice  only  two.  the  oth- 
«ts  i^warlng  Immatarlal,  If  they  are  erron 
•t  all.  Tbe  trial  court  seemed  to  bare  bad 
mne  difficulty  In  determlnlnf  tbe  measure  at 
damages  In  Uils  case.  In  the  course  of  tbe 
trial.  In  ruling  on  tbe  admlsstUllty  of  testi- 
mony on  fbls  pcrfnt,  Oie  court  announced  that 
tbe  criterion  of  recovery  was  the  diminished 
rental  value  of  the  land  as  occasioned  by  tbe 
acts  oonqdalned  of.  Further  along  in  tbe  case 
the  court  admitted  testlmtmy  showing  not 
only  the  dlmlnhdied  rmtal  value  of  tbe  land, 
hat  the  value  of  crops  damaged  In  the  two 
preceding  years  by  tbls  overflow;  and,  final- 
ly, as  to  the  estoit  plalntUE's  land  was  per- 
msnently  damaged  by  the  otmSow,— that  Is, 
u  to  how  much  Its  selling  value  waa  decreas- 
ed by  reason  of  tbe  loss  of  the  soil  occasion- 
ed Ity  tbe  orerflows.  From  tbe  facts  shown  In 
die  record  we  think  the  Injury  complained  of 


was  a  permanent  one,  and  therefore  the 
measure  of  damages  under  tbe  pleadings 
was  the  Injury  done  to  tbe  soil,  and  conse- 
quent diminution  of  Its  salable  value.  On 
the  trial,  witnesses  were  Introduced  by  plain- 
tiff, who  were  asked  tbe  question,  in  sub- 
stance, "How  much,  In  your  opinion,  was 
plaintiff's  land  damaged  by  this  change  In 
tbe  stream?"  to  which  the  witness  would  an- 
swer, "$300,"  or  such  sum  aa  he  may  have 
fixed  as  the  damages.  Opinions  are  not  ad- 
missible as  evidence  In  fixing  damages, 
where  the  extent  of  damages  may  be  shown 
by  direct  and  positive  proof.  The  word  "opin- 
ion." as  here  used,  la  distinct  from  the  facul- 
ty of  Judgment  based  on  observation  and  ex- 
perience and  inspection  of  the  premises  In 
suit.  The  character  of  testimony  discussed 
Is  open  to  the  further  objection  that  It  con- 
stitutes the  witness  sole  Judge  of  the  meas- 
ure of  damages  In  tbe  case.  For  example, 
this  case  seemed  to  puzzle  the  lawyers  en- 
gaged, and  for  a  time  to  have  not  been  fully 
satisfactory  tb  the  learned  trial  Judge  In  de- 
termining what  was  the  correct  measure  of 
recovery.  A  witness  asked  the  mere  ques- 
tion, "How  much.  In  your  opinion,  was  A. 
damaged  by  the  overflowing  of  his  lands?" 
at  a  certain  time,  left  the  witness  to  deter- 
mine a  measure  of  damage,  and  to  apply  it. 
In  thus  determining  the  measure  of  dam- 
ages, the  witness  exercises  tbe  functions  of 
the  court,  and,  in  applying  it,  the  functl<ms 
of  the  jury.  Besides,  neither  the  Jury,  nor 
the  court,  nor  counsel  Interested  could  know 
what  measure  the  witness  adopted,  and  there- 
fore  would  not  know  what  Just  value  to  give 
hla  opinion,  even  had  It  been  competent  as 
testlmcmy.  In  such  a  case  we  think  the  court 
dhould  determine  tbe  criterion  of  recovery, 
and  control  the  evidence  of  damage  by  It 
If  the  criterion  Is  tbe  diminished  rental  value 
of  tbe  land,  then  the  question  to  the  witness 
Is.  "What  was  tbe  rental  value  of  the  land 
but  for  the  Injury  comidalned  of?"  and  ttien. 
"How  mn<ft.  If  any,  had  It  beea  Impaired 
by  reason  of  the  Injury  complained  of?**  If 
tbe  criterion  Is  Che  dlmlnlaibed  salable  value 
of  the  land,  then  the  Inquiry  Is,  what  was 
Its  salaMe  value  but  for  fiie  Injury,  and  bow 
much.  If  any,  has  Its  salable  value  been  dim- 
inished by  reason  of  the  Injury  complained 
of?  Tbe  admission  of  the  character  of  testl- 
mtmy above  r^erred  to  waa  error.  For  the 
reasons  Indicated,  tlie  judgment  Is  reversed, 
and  cause  remanded,  with  dlrectl<»8  to  set 
aside  tbe  judgment  snd  verdict,  and  to  grant 
appellant  a  new  trial.  Upon  a  return  of  the 
cause  the  court  should  allow  or  compd  a  ref; 
ormattou  of  the  pleadings  so  as  to  falriy  pre- 
sent the  question  of  the  alleged  Injury,  desig- 
nating so  ss  It  may  be  Identified  the  partlcn- 
lar  tract  of  land  alleged  to  have  been  dam- 
aged, and  the  character  of  the  damage  claim- 
ed to  have  been  sustained.  As  tbe  i^eadlngs 
were  formed  on  the  other  trial,  evidence  as 
to  value  of  cn^M  destroyed  the  overflow 
was  Inadralsslblo. 

Digitized  by  Google 


4 


61  SOUTHWESTERN  REPORTER. 


(Ky. 


BROWN  T.  CX)MM  ON  WEALTH.* 
(Court  of  App«il8  of  Kentackf.    Feb.  21, 
1001.) 

CRIMINAL  LAW— INCREASE  OP  PENALTY  UP- 
ON THIRD  CONVICTION-INDICTMENT-RIGHT 
TO  MANSLAUGHTER  INSTRUCTION  UNDER 
INDICTMENT  FOR  MURDBR. 

1.  Under  Kj.  St  {  1130,  providiDs  that  a 
person  convicted  the  second  time  of  feloo; 
shall  be  confined  in  the  penitentiary  not  less 
than  doable  the  time  of  the  first  conviction, 
and,  if  convicted  a  third  time  of  felony,  shall 
be  confined  in  the  penitentiary  for  life,  to  an* 
tborize  the  infliction  of  the  increased  penalty 
it  must  appear  from  the  indictment  that  the  of- 
fense charged  was  committed  subsequent  to 
the  former  conviction  or  coavictioDs;  but  it 
Is  not  neceBsary  to  specifically  allege  that  fact, 
it  being  snfllcient  taat  it  appears  from  the 
dates  given. 

2.  To  authorize  confinement  in  the  peniten- 
tiary for  life  by  reason-  of  a  third  conviction 
of  felony,  it  is  not  necessary  that  the  penalty 
should  have  been  Increased  upon  the  second 
conviction. 

3.  Under  an  indictment  for  murder  accnsed 
is  not  entitled  to  an  instmctlOD  as  to  man- 
slaughter, where  there  is  no  evidence  tending 
to  reduce  the  crime  from  murder  to  manslaugh- 
t«. 

Appeal  from  clrcnlt  conrt.  Bourbon  county. 

"Not  to  be  officially  reported." 

Bunuun  Brown  was  convicted  of  the  of- 
fense of  willfully  and  maliciously  shooting 
another  with  Intent  to  kill,  and  be  ai^eals. 
Affirmed. 

NevIU  C.  Fisher  and  Harmon  Stltt,  for  ap- 
pellant  Robt  J.  Breckinridge,  for  appellee. 

PAYNTEH,  O.  J.  The  appellant  Brown, 
was  indicted  in  the  Bourbon  clreait  court  for 
the  crime  of  willfully  and  maliciously  shoot- 
ing Flora  Bradley  with  Intent  to  kill,  etc. 
The  shooting  was  charged  to  have  been  done 
on  the  6th  of  December,  1900.  It  is  also 
averred  that  on  the  23d  of  March,  ISQ'i,  he 
was  convicted  in  the  Bourbon  circuit  court 
of  a  felony,  to  wit,  forcibly  breaking  and  en- 
tering into  a  railroad  depot  with  Intent  to 
steal  property  and  things  of  value,  the  pun- 
ishment for  which  was  confinement  in  the 
penitentiary;  that  he  was  sentenced  to  two 
years*  confinement  In  the  penitentiary  on 
the  charge.  It  was  further  ave'rred  In  the 
indictment  that  on  the  30th  day  of  Novem- 
ber, 1806,  he  was  convicted  in  the  Bourbon 
circuit  court  under  the  name  of  Vernon 
Brown,  and  was  again  convicted  of  a  felony, 
to  wit,  forcibly  breaking  and  entering  into  a 
railroad  depot  with  intent  to  steal  property 
and  things  of  value,  the  punishment  for 
which  was  confinement  In  the  penitentiary; 
that  he  was  for  that  offense  convicted,  and 
B<>ntenced  to  the  penitentiary.  The  aver- 
'mcnts  in  the  indictment  In  addition  to  the 
charge  of  an  offense  for  which  he  was  put 
on  trial,  were  with  the  view  of  increasing 
the  penalty.  They  were  based  on  section 
1130,  Ky.  St,  which  reads  as  follows:  "Ev- 
ery person  convicted  a  second  time  of  felony, 
the  punishment  of  which  is  confinement  In 

^  Reported  by  Bdwud  W.  Hliiei.  Esq.,  of  tbs 
Frankfort  bar,  and  formerly  atate  reportsr. 


the  penitentiary,  shall  be  confined  In  the  pen- 
itentiary not  less  than  double  the  time  of  the 
first  conviction;  and  if  convicted  a  tliird 
time  of  felony,  he  shall  be  confined  In  the 
penitentiary  during  his  life.  Judgment  in 
such  cases  shall  not  be  given  for  the  In- 
creased [>enalty,  unless  the  Jury  shall  find, 
from  the  record  and  other  competent  evi- 
dence, the  fact  of  former  convictions  for  fel- 
ony committed  by  the  prisoner,  in  or  out  of 
this  state."  T^e  appellant  asked  for  a  re- 
versal—First because  It  was  not  averred  In 
the  indictment  that  the  shooting  of  Flora 
Bradley  occurred  after  the  offense  for  which 
he  had  been  previously  convicted;  second, 
that  the  court  erred  in  not  giving  an  instruc- 
tion on  the  question  of  shooting  In  sudden 
heat  and  passion;  third,  because  the  conrt 
did  not  tell  the  Jury  to  find  the  defendant 
not  guilty  as  to  former  convictions,  because 
It  was  not  shown  that  upon  the  second  con- 
viction he  was  confined  In  the  penitentiary 
not  less  than  double  the  time  of  the  first 
conviction.  The  indictment  stated  the  dates 
of  the  previous  convictions,  and  also  stateil 
that  the  sliootlng  took  place  on  the  6tb  of 
December,  1900.  This  latter  statement  was 
equivalent  to  charging  that  the  last  ofTense 
was  committed  after  the  previous  convic- 
tions. In  Brown  v.  Com.,  100  Ky.  127,  37  S. 
W.  406.  it  was  held  that  the  Increased  penal- 
ties for  the  second  and  third  convictions  can- 
not be  Imposed  for  the  offense  committed 
prior  to  the  former  conviction  or  conviction". 
We  are  of  tlie  opinion  that  the  averments  of 
the  Indictment  are  sufficient  under  the  rule 
announced  in  that  case.  The  testimony  In 
this  case  shows  that  the  shooting  was  with- 
out provocation  or  the  slightest  excuse;  that 
there  had  been  no  difficulty  between  the  par- 
ties previous  thereto.  There  was  nothing  said 
or  done  which  in  the  remotest  degree  tended 
to  arouse  the  passion  of  the  defendant.  If 
death  had  resulted,  it  would  have  been  mur- 
der without  a  mitigating  circumstance.  In 
such  eases  this  court  has  adjudged  that  the 
defendant  is  not  entitled  to  an  instruction 
upon  self-defense.  If  death  had  resulted,  the 
defendant,  on  the  facts  of  this  case,  would 
not  have  been  entitled  to  an  instruction  on 
self-defense.  In  order  to  reduce  an  offense 
of  murder  to  manslaughter,  something  must 
transpire  which  would  raise  the  questlcn  as 
to  whether  the  killing  was  with  malice  afore- 
thought or  in  sudden  heat  and  passion. 
When  no  facts  are  proven  which  tend  to  re- 
duce the  killing  from  murder  to  manslsugh- 
ter,  then  the  defendant  Is  no  more  «itltled 
to  a  manslaughter  instruction  than  he  would 
1)0  to  a  self-defense  instruction  In  a  cnso 
where  none  should  be  given.  This  court  has 
frequently  announced  the  rule  that  In  com- 
monwealth cases  the  whole  law  of  the  case 
should  be  given,  but  that  does  not  mean  that 
Instructions  should  be  given  when  there  arc 
no  facts  proven  upon  which  to  base  them.  It 
means  that  all  the  law^  relative  to  the  facts 
proven  should  be  given.  It  la  wholly  Imma- 
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terlal  whetber  the  defendant,  on  the  second 
cfHiTlctlon,  baA  his  penalty  Increaaed  by  rea- 
son of  his  first  couTlctlon.  Tbe  right  of  the 
commonwealth  to  have  blm  confined  tn  the 
penitentiary  for  life  upon  the  third  C(HiTic- 
ckm  is  not  based  apon  the  qnesUon  as  to  the 
auionnt  o<  penalty  Inflicted  In  tats  former  eon- 
Tictlaia;  bat  upon  the  fact  tbat  he  had  been 
twice  convicted  ot  a  felony.  The  lawmalc- 
iQg  department  of  tbe  government  enacted 
the  section  of  tbe  statate  under  considera- 
tion for  tbe  purpose  of  confining  for  life  in 
the  penitentiary  habitual  criminals.  It  was 
supposed  tbat,  where  a  party  was  convicted 
tbree  times  of  felonies,  there  could  be  no 
bope  of  reforming  blm;  therefore  be  should 
be  confined  for  life  lo  tbe  penitentiary.  The 
defendant  seems  to  be  an  habitual  criminal, 
and  be  must  suffer  tbe  penalty  imposed  by 
law,  which  is  couflnemeut  in  the  peultentiary 
daring  bis  life.   The  Judgment  Is  affirmed. 


POPE  et  al.  r.  BRASSFIELD  et  al.i 

(Court  of  Appeals  of  Keotncky.    Feb.  27. 
1901.) 

ADVERSE  POSSESSION  —  VBNDOR  AND  PUR- 
CHASER—PURCHASE FROM  PART  OF  SEV- 
ERAL JOINT  OWNERS  — CO-TENANTS  — RUN- 
XING  OF  STATUTE  AGAINST  MARRIED  WO- 
MEN AND  INFANTS—IGNORANCE  OF  RIGHTS. 

1.  Where  a  title  bond  purporting  by  its  terma 
to  be  the  obligation  of  several  jomt  owners  of 
the  tract  of  land  referred  to  therein  was  not 
signed  by  all  the  owners  named  in  the  bond, 
the  possession  of  the  obligees,  who  claimed  the 
CBtire  tract  of  iand,  was  adverse  to  the  owners 
who  did  not  sign  the  bond,  and  also  to  one  of 
tbe  siiniera  who  was  a  married  womau,  and 
therefore  not  bonnd. 

2.  As  ignorance  of  one's  rights  does  not  pre- 
vent the  running  of  the  statute,  the  fact  that 
the  owners  upon  whom  the  bond  was  not  bind- 
ing erroD'eously  supposed,  as  did  the  obligees, 
that  their  father,  who  signed  the  bond,  had 
a  life  estate,  did  not  prevent  the  statute  from 
running  against  them. 

3.  The  purchasers,  having  acquired  an  eq- 
uitaMe  title  to  the  shares  of  the  owners  upon 
whom  the  bond  was  binding,  became  tenants 
in  common  with  the  other  owners. 

4.  'Ilioagh  two  of  six  tenants  in  common  h^d 
the  land  adversely  to  the  others,  some  of  whom 
were  under  no  disability,  the  statute  did  not 
niD  against  such  of  the  others  as  were  under 
the  disabUitv  of  coverture,  as  the  rule  that, 
vhere  a  right  of  action  accrues  to  parceners 
or  joint  tenants  some  of  wh<Hn  are  under  no 
disability,  the  statute  runs  against  all,  notwith- 
sisndinc  the  disability  of  Uie  others,  has  no 
api^icatiOD  even  U  It  eziata  under  our  present 
■tntates,  as  the  right  of  each  of  the  Joint  own- 
prs  was  distinct,  and  each  mi^t  nave  sued 
»|)arately. 

5.  One  ot  several  vendors  being  an  infant  at 
the  time  she  undertook  to  convey,  the  posses- 
lioD  of  the  purchaser  did  not  become  adverse 
lo  her  until  she  became  of  age,  her  obligation 
to  cnarey  not  being  broken  until  then,  and  as 
ake  was  then,  and  nas  ever  since  continued  to 
be.  a  married  woman,  the  statute  has  never 
eommeneed  to  run  against  her. 

Ai^ieal  from  circuit  court,  Whitley  county. 
To  be  officially  reported." 


■Reported  by  Sdward  W.  Hlnea,  Esq..  of  th* 
FnoMort  bar,  and  Cormarly  statu  raportar. 


Action  by  J.  T.  Pope  and  others  against  A. 
J.  Brassfleld  and  others  to  recover  land. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Reversed. 

R.  D.  Hill,  for  appellants,  a  W.  Lester, 
tar  appellees. 

HOBSON,  J.  Appellants  filed  their  peU- 
tlon  in  equity  In  this  case  on  January  14, 
1892,  in  which  tbey  alleged  that  they  were 
the  only  children  and  heirs  at  law  of  Eleanor 
Pope,  deceased,  and  as  such  were  tbe  owners 
and  entitled  to  tbe  possession  of  tbe  two 
tracts  of  land  in  controversy,  containing  to- 
gether 208  acres;  tbat  appellees,  without 
right  or  title,  were  In  possession  of  the  land, 
and  had  so  held  it  for  more  then  a  month. 
They  prayed  Judgment  for  the  land  and  $50 
damages.  Appellees,  by  their  answer,  denied 
that  appellants  owned  the  land,  and  alleged 
tbat  Eleanor  Pope  left  surviving  her  James 
M.  Pope,  her  husband,  who  bad  a  life  estate 
in  tbe  land,  the  remainder  being  vested  In 
appellants;  that  she  died  about  the  year 
1855,  and  on  June  7,  1872,  James  M.  Pope, 
the  surviving  husband,  and  appellants  sold 
the  land  to  Nelsou  R.  Tye  and  A.  J.  Brass- 
field  for  $400,  who  took  from  appellants  and 
James  M.  Pope  a  title  bond,  whereby  they 
bound  themselves  to  convey  tbe  land  to 
Brassfleld  and  T^e  when  the  purchase  mon- 
ey was  paid;  that  the  purchase  money  bad 
been  paid,  and  that  no  deed  bad  been  made, 
but  that  the  vendees  had  been  In  posses- 
sion of  the  iand  adversely  to  all  the  world 
since  the  sale,  and  limitation  was  pleaded 
in  bar  of  a  recovery  of  tbe  land.  Tbe  bond 
referred  lo  which  was  flled  with  the  answer 
is  in  these  words:  "Know  all  men  by  these 
presents  that  we,  James  M.  Pope,  husband 
of  the  late  Eleanor  Pope  (formerly  Elea- 
nor Tye),  and  Henry  S.  Pope,  Burgess  El- 
liott and  Martha  E.  Elliott  (formerly  Mar- 
tha E.  Pope),  Hiram  Foley  and  Nancy  Ann 
Foley  (formerly  Nancy  Ann  Pope),  Joshua  T. 
Pope  and  Samantha,  his  wife,  James  A.  Pope 
and  Mary  EX  Pope,— the  latter  of  whom  Is 
under  twenty-one  years  of  age,  but  her  fa- 
ther James  M.  Pope  becomes  responsible  for 
her  performance  of  this  obligation,— have 
sold,  and  do  hereby  sell  and  obligate  our- 
selves to  convey,  or  direct  the  commissioner 
to  convey,  unto  Nelson  B.  Tye  and  A.  J. 
Brassfleld  our  entire  interest  In  the  hom» 
farm  of  Joshua  Tye,  deceased,  for  and  in 
consideration  of  four  hundred  dollars';  eighty- 
five  dollars  in  hand  paid,  one  hundred  and 
fifteen  dollars  due  and  payable  tbe  tenth  day 
of  July,  1872,  and  two  hundred  dollars  to  be 
paid  in  good  property,  valned  at  cash  prices, 
and  due  and  payable  the  first  day  of  Novem- 
ber, 1872;  and  we  obligate  ourpelvea  to  make 
said  conveyance  when  the  purchase  money 
Is  fully  paid.  Henry  S.  Pope,  Burgess  Elli- 
ott, and  Martha  B.  Elliott  being  nonresldenta, 
their  father,  Jaa.  M.  Pope,  obligates  himself 
herein  that  they  will  cravey.  or  authorize 
hlin  to  convey,  in  accordance  with  this  bond. 
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OlTen  undw  our  taanda  this  June  7,  1873. 
Jas.  M.  Pope.  Hiram  Foley.  Jamei  A.  Pope. 
Joshua  T.  Pope.  Nancy  Foley."  Apptflants, 
by  their  reply,  denied  the  exectrtion  of  the 
bond,  and  pleaded  that  some  of  them  were 
at  the  time  married  women,  and  others  lU'^ 
fants,  and  alleged  that  tiiey  had  received  no 
part  of  the  consideration.  About  a  year  and 
a  half  after  this  reply  was  filed,  appellees 
filed  on  amended  answer,  based  on  some 
proof  that  had  been  taken  In  the  case.  In 
which  they  alleged  that  Bleanor  Pope  was 
the  daughter  of  Joshua  Tye;  that  she  died 
In  the  year  1806;  that  her  father  died  tiiere- 
after  about  the  year  1860;  that  faft  owned 
the  land,  and  It  descended  from  hbn  not  to 
her.  but  to  her  children;  that  her  surrlvlng 
husband  took  no  Interest  in  It  at  her  death; 
and  that  they  had  been  In  adverse  possession 
of  the  land  since  June  7,  1873.  The  proof 
shows  that  Mrs.  Pope  died  bettae  her  fatho:, 
and  that  the  land  descended  from  him  to  the 
grandchildren.  It  also  showed  she  left  the 
following  children,  all  of  whom  are  appet 
lants  In  this  case:  Henry  s.  Pope,  bom  De- 
cember 16,  1839;  Joshua  T.,  bom  April  13, 
1848;  Martha  Bllsabeth  (now  Elliott),  bom 
October  8,  184S;  Nancy  Ann  (now  Foley), 
born  Norember  12,  1847;  James  A.,  btan 
August  0,  1840,  or  according  to  his  testimo- 
ny, 18K2;  Blary  Eleanor  (now  BaXn),  bora 
June  26,  185B.  It  thus  appears  that  all  <^ 
the  children  were  of  age  oa  June  7, 1872.  ex- 
cept the  last  two,  and  from  the  recitals  of 
the  title  bond  si^ud  by  James  A.  Pope  at 
that  time,  as  well  as  the  other  evidence  in 
the  case,  we  think  the  preponderance  of  the 
testimony  shows  he  was  then  of  age.  The 
infant  Mary  Eleanor  was  married  to  O.  P. 
Bahi  on  December  10, 1874.  Mrs.  BUIott  and 
Mrs.  Foley  were  both  married  women  in 
1872,  and  their  covetture  slill  continues. 
Henry  S.  Pope  was  a  nonresident  of  the 
atate  and  did  not  sign  the  bond.  Joshua  T. 
Pope  and  James  A.  Pope  deny  signing  the 
bond,  but  we  think  the  preponderance  of  the 
proof  shows  that  they  did  sign  it.  The  proof 
also  shows  that  the  land  was  paid  for  \^ 
Brassfleld  and  Tye  within  a  year  after  the 
sale,  and  there  Is  some  testimony  that  Josh- 
ua and  James  A.  Pope  got  a  part  of  the  pnr^ 
chase  money,  although  the  evidence  on  this 
point  is  rather  vague.  The  fother.  James  M. 
Pope,  died  about  two  months  before  tUM 
suit  was  brought,  and.  If  he  hod  held  a  life 
estate  id  the  land,  the  statute  of  llmltati<m 
would  not  have  run  against  the  children  in 
his  lifetime.  But  as  his  wife,  Eleanor,  died 
Iwfore  her  father,  she  had  no  title  to  the 
land,  and  her  husband,  as  the  survivor,  took 
no  Interest.  It  would  seem  from  the  evi- 
dence, as  weU  as  the  pleadings,  that  this 
fact  was  overlooked  by  both  the  parties. 
The  title  bond  Is  binding  on  James  A.  Pope 
and  Joshua  T.  Pope,  and  no  recovery  can  be 
had  by  them  of  their  interest  in  the  land. 
But  It  la  void  as  to  Henry  S.  Pope,  who  did 
not  sign  it;  as  to  Nancy  Foley,  who  signed 


It,  tnit  was  then  a  married  woman;  as  to 
Martha  SflUott,  who  was  also  a  married  wo- 
man, and  did  not  sign  it;  and  as  to  Mary  B. 
Pope,  th#tt  aa  Infant  now  married,  who  also 
did  not  sign  it  As  to  these  four  children  the 
ttily  defense  is  the  statute  of  llmltatloD,  and 
the  first  questlcm  to  be  decided  Is.  was  the 
holding  of  appellees  advoM  to  tiiem  under 
the  drcumstanees? 

In  aprlgg's  Heirs  v.  Albin*B  28  Ky. 

162»  it  was  held  by  tills  court  that  an  occu- 
pant xmder  a  title  b(md  did  not  bold  adverse- 
ly to  his  vendor,  and  that  limitation  would 
not  run  in  his  favor.  The  court  sold:  "It  is 
conceded  that  twenty  yeartf  continued  pos- 
session of  land  being  Aown  abates  a  legal 
presumptlim  tiiat  the  occupant  has  title. 
But  this  presumption  is  not  of  that  absolate 
and  condusive  diaracter  which  will  admit 
of  no  explanation.  The  law,  from  motives 
of  sound  policy,  does  In  s<Hne  Instances  cre- 
ate and  sustain  artificial  presumptions  which 
admit  of  no  contradlcti<m  or  explanation. 
Thus  the  mle  that  possession  of  goods  re- 
maining with  the  vendor  after  an  absolate 
conveyance  is  per  se  fraudulent  in  reqtect  to 
creditors,  and  cannot  be  avoided  or  contra- 
dicted by  any  proof  as  to  honesty  of  inten- 
tion on  the  part  of  the  vendor.  But  we  know 
of  no  artificial  presumpti<m  which  estab- 
lishes a  positive  rule  requiring  courts  and 
Juries  to  regard  the  occupant  of  lauds  as 
possessed  of  an  absolute  title  merely  because 
he  and  those  under  whom  he  claims  have  con- 
tinued in  poaaesslon  for  twoi^  years.  On 
the  contrary.  It  is  well  settled  by  authority 
that  the  nature  of  the  pmsesslon,  whether 
It  be  adverse  or  friendly,  may  be  shown  by 
proof;  and,  if  friend!}',  then  the  presumption 
of  title  resulting  from  the  mere  fact  ot  con- 
tinued possession  is  destroyed.  No  length 
of  possesion,  will  Invest  a  tenant  or  quasi 
tenant  with  the  titie  of  his  landlord."  This 
case  was  followed  In  Beal  t.  Brooks*  Ex'rs. 
30  Ky.  232;  Myers  v.  Bnford,  Id.  25a  The 
soundness  of  the  rule  was  recognised  In  Hen- 
derson V.  Dupree,  82  Ky.  6T8v  but  in  that 
case  the  court  also  said:  "A  purchaser  by 
titie  bond  or  executory  contract  although  a 
quasi  tenant  or  even  a  tenant  may,  by  dis- 
claiming the  relation,  and  by  notoriously 
claiming  to  hold  adversely  to  his  contract  or 
by  actual  notice  to  the  landlord  or  vendor 
to  that  effect  holds  adversely  in  fact."  In 
Oom.  V.  Gibson,  85  Ky.  006.  4  8.  W.  453.  tt 
was  held  that  one  who  enters  under  parol 
purchase  or  gift  and  holds  the  land  by  ac- 
tual <^>en  possession,  claiming  It  as  his  own 
for  the  statutory  period,  la  protected  by  the 
statute.  This  case  was  followed  In  Thom- 
son V.  Thomson,  03  Ky.  485,  20  8.  W.  373. 
and  in  Creech  v.  Abner  <Ky.)  GO  8.  W.  58, 
this  court  said:  "It  Is  a  well-settled  rule  of 
law  that,  as  long  as  the  vendee  looks  to  bis 
vendor  for  title,  his  possession  Is  not  adverse, 
and  that  he  cannot  avail  himself  of  posses- 
sion under  such  a  contract  to  prove  his  titie. 
A  parol  contract  for  the  sale  of  land  Is  not 
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eaforceable,  and  tbe  Vendee  acQiUrea  no  title 
wliatever  to  the  land  by  virtue  of  Bucb  sale; 
but  all  the  modern  decisions  of  this  court 
sustain  the  doctrine  that  a  party  may  by 
parol  punUiase  land,  and  enter  upon  the 
same,  and  he  may  then  openly  and  notorious* 
ly  hold,  claim,  and  occupy  the  same  ad- 
versely to  all  tbe  world;  and  that  such  ad- 
verse iK^ding  and  occupancy  will  ripen  into 
a  perfect  title  In  flftem  years  unless  the  stat- 
ute Is  suspended  or  ^tended  on  account  of 
tbe  disabilities  of  the  holder  ef  the  legal 
iltl&   In  other  wordSk  when  tbe  vendee 
lias  so  bM  during  the  statutory  period  nec- 
essary to  vest  In  blm  the  Independent  title  to 
real  estate,  his  title  will  In  like  manner  be- 
come perfect,  although  he  first  altered  un- 
der a  parol  contract"  Tbe  rule  that  a  ten- 
ant or  Quasi  tenant,  who  openly  claims  the 
land  as  bis  own,  will,  after  a  great  number  of 
years  of  sucb  possession,  be  protected  by  the 
statute,  has  often  be^  recognized  by  this 
court   See  Ogden  v.  Walk^s  Heirs,  36  Ky. 
420;  Chambers  t.  Fleak,  36  Ky.  428;  Morton 
V.  LawBon,  40  Ky.  4S;   Turner  v.  Davis' 
Adm'r,  40  Ky.  151;  Farrow's  Heirs  v.  Ed- 
mundson,  43  Ky.  605.   In  accordance  with 
this  principle  It  Is  held  that,  though  (Wdi- 
aarlly  the  entry  of  one  tenant  in  common  and 
a  holding  by  him  will  be  for  the  benefit  of 
all,  one  tenant  may,  by  openly  and  notorious- 
ly holding  and  using  the  land  as  his  own, 
oust  his  co-tenants  and  acquire  a  title  to  the 
property  by  prescription.   Gossom  v.  Donald- 
son, 57  Ky.  230;  GreenhUl  v.  Biggs,  85  Ky. 
l&fi,  2  S.  W.  774,  and  cases  dted.   So  It  is 
also  held  that,  where  one  parcener  or  ten- 
ant In  common  conveys  the  joint  property 
to  a  third  person,  the  grantee,  claiming  tbe 
whole  In  severalty,  holds  adversely  to  the 
other   joint   owners.   Larman    v.  Huey's 
Heirs,  S2  Ky.  436.    In  this  case  appellees 
notoriously  held  and  used  the  land  as  their 
own  for  more  than  20  years  before  this  suit 
was  brought.   Neither  Henry  S.  Pope,  Mar- 
tha Elliott  nor  Mary  Bain  signed  the  bond; 
and.  while  their  names  are  set  out  in  the  bond 
as  vendors,  it  imposed  no  obligation  on  them, 
and  the  holding  of  ap[>ellees,  so  far  as  they 
are  concerned,  must  rest  upon  the  same  plane 
as  a  holding  under  a  verbal  contract  The 
same  rule  applies  to  Mrs.  Foley,  who,  though 
ehe  signed  the  bond,  was  then  a  married 
woman.   The  writing  imposed  no  obligation 
apoD  her,  and  was  utterly  void  as  to  her,  she 
being  without  power  to  make  such  a  con- 
tract  It  Is  true,  the  bond  shows  on  its  face 
that  these  four  children  had  an  Interest  In 
tbe  laud.   But  It  is  In  legal  contemplatifm. 
on  the  whole,  the  bond  of  the  signers,  ex- 
cept Nancy  Foley,  by  which  they  bound 
themselves  that  the  land  should  be  convey- 
ed to  the  vendees.   We  are,  therefore,  of 
•pinion  Uiat  th^r  possession  of  the  land  was 


adverse,  and  Qkat  the  statute  ran  In  their 
favor  against  the  other  four  children  who 
had  not  signed  w  were  not  bound  by  the 
bond.  The  holding  of  appellees  was  not  of 
a  life  estate,  or  mer^  under  a  life  tenant; 
and,  even  if  it  be  conceded  that  all  tbe  par- 
ties tbougtat  that  tbe  tatber,  Jamea  M.  Fope, 
had  a  life  estate  In  the  land,  this  would  not 
stop  tbe  statute,  for  Ignorance  of  one's  rights 
does  not  prevent  Its  running.  Commission- 
ers V.  McDowell,  6  Ky.  Law  Kep.  620;  Perry 
V.  Elgin  (Ky.)  2U  S.  W.  4.  It  foUowa,  there- 
fore, that  appellant  Henry  S.  Pope  is  barred 
by  Uie  statute,  and  that  the  judgment  of  tbe 
court  below  as  to  bis  interest  and  that  ot 
Josboa  T.  Pope  and  James  A.  Pope  Is  cor- 
rect 

It  remains  to  determine  whether  tbe  mar- 
ried women  are  also  barred,  notwithstanding 
their  coverture.  It  la  insisted  for  appellees 
that  where  a  right  of  action  accrues  to  par- 
ceners or  joint  tenants,  it  some  are  under  no 
d]8ab,illty  the  statute  runs  against  all,  not- 
withstanding the  coverture  or  Infancy  of  tbe 
others;  and  Moore  v.  Calvert  68  Ky.  356, 
and  tbe  cases  thwe  cited,  are  relied  (m  as 
sustaining  this  conclusion.  Whether  the  doc 
trine  of  that  case  should  be  followed  under 
our  pr^nt  statutes,  taking  them  altogether, 
we  need  not  determine,  as  it  clearly  does  not 
apply  to  this  case.  Appellees  bad  a  title  in 
equity  to  the  shares  of  Joshua  T.  Pope  and 
James  A.  Pope,  and  were,  therefore,  tmants 
In  common  in  the  property  with  the  other 
four  children.  The  right  of  each  of  these 
four  children  to  one-sixth  of  the  property  was 
distinct.  Each  of  them  might  have  main- 
tained an  action  separately  in  his  own  name 
against  appellees  and  the  other  children  for 
the  protection  of  his  rights.  When  this 
right  of  action  accrued,  the  two  married 
women,  being  under  disability  by  the  ex- 
press terms  of  the  statute,  are  not  barred 
by  it  durlug  their  coverture.  Ky.  St  S  2506; 
Rlggs  V.  Dooley,  46  Ky.  236.  Though  tbe  in- 
fant Mary  E.  Pope,  now  Mrs.  Bain,  was  not 
married  when  the  bond  was  given  aud  ap- 
pellees entered  upon  the  land,  they  entered 
tmder  a  contract  that  she  would  convey,- 
and  this  obligation  was  not  broken  until 
she  became  of  age.  The  possession  of  ap- 
pellees was  not  therefore,  adverse  to  her 
until  she  was  of  age.  Before  she  became  of 
age  she  married,  and  when  she  did  not  con- 
vey after  her  majority,  and  the  possession 
of  appellees  became  adverse,  she  was  a  mar- 
ried woman,  and  the  statute  did  not  run 
against  her.  We  are,  therefore,  of  (pinion 
that  Mrs.  Elliott  Mrs.  Foley,  and  Mrs.  Bain 
are  entitled  to  .their  share  of  tbe  land,  and 
that  tbe  court  below  erred  In  not  adjudging 
It  to  them.  Judgment  reversed,  and  causs 
remanded  for  a  Judgment  and  further  pro- 
ceedings not  Inconslatait  wltb  this  <q^nl<m 
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STANDARD  OIL  CO.  t.  EULER.i 
(Court  oe  Appeals  of  KeuCucky.    March  1, 
1901.) 

PEREMPTORY  INSTRUCTION— CO NTRIBUTOHT 
NISGLIQBNOS  IN  USB  OF  MACHINERY. 

1.  The  proof  of  contributory  negligence  must 
be  clear  to  authorite  a  peremptory  Inatnictlon 
for  defendant  on  that  ground. 

2.  PlaintitF,  who  was  17  years  of  age  and  un- 
skilled in  the  use  of  machinery,  had  just  been 
assigned  to  the  duty  of  putting  corn  in  the 
hopper  of  a  grinding  machine  which  was  run 
by  steam.  At  the  bottom  of  the  machine  the 
stuff  that  was  ground  came  out  at  a  metal 
spout  about  &Te  inches  long,  and  to  this  spout 
was  attached,  by  a  string,  a  longer  spout,  to 
conduct  the  material  to  a  hole  in  the  floor. 
The  metal  spent  becoming  choked,  plaintiff 
took  off  the  other  spout,  and  ran  his  fingers  In- 
to the  metal  spout  to  unchoke  It,  and  toe  sec- 
ond time  he  did  this  the  machine  caught  his 
band  and  crushed  ic  The  spout  was  subject 
to  clogging,  and  the  proper  way  to  undi^  it 
WES  by  striking  on  it  with  something  heavy, 
ffeld  that,  aa  one  could  not  see  how  far  the 
machinery  was  from  the  mouth  of  the  spout, 
it  was  a  Question  for  the  jury  whether  plain- 
tiff, who  had  not  been  instructed  how  to  nndos 
the  spoat,  was  guilty  of  contributory  negli- 
gence. 

3.  It  was  the  duty  of  the  foreman,  when 
leaving  plaintiff  in  charge  of  the  machine,  to 
warn  nim  of  the  danger,  and  to  instruct  him 
how  to  nnclog  it,  especially  as  the  foreman 
had  a  short  time  before  had  his  Qnger  injured 
by  running  his  hand  into  the  spout. 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  diytaion. 

"To  be  ofHclally  reported." 

Action  by  Andrew  Eller  against  the  Stand- 
ard Oil  Company  to  recover  damages  for  per- 
Bonal  Injuries.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Edward  P.  Humphrey  and  Humphrey  & 
Davie,  for  appellant.  Thos.  Lawson  and 
Robt.  W.  Owens,  for  app^lee. 

HOBSOK,  J.  Appellee  sued  appellant  to 
recover  damages  for  personal  Injuries  receiv- 
ed, as  he  alleged,  by  reason  of  the  negligence 
of  appellant.  The  facts  of  the  case,  as  shown 
by  the  proof  for  appellee,  are  substantially  as 
ff^lows:  Appellee  began  work  for  appellant 
In  July,  189B.  He  was  17  years  of  age,  and 
unskilled  In  the  use  of  machinery.  He  was 
employed  to  do  work  as  a  laborer  by  appel- 
lant In  rolling  bairels  and  the  like  until  the 
ev^ng  before  be  was  htirt  That  evening 
be  was  sent  by  his  ftHreman  to  b^p  Johnson 
shovel  c<M^.  The  next  morning  he  was  sent 
ba<^  to  help  Johnson  again,  and  carried  the 
com  upstairs,  and  pnt  tt  In  the  hopper  of 
the  grinding  machine.  This  machine  was  run 
by  steam.  It  consisted  of  two  burrs,  the  up- 
per one  revt^vlng  and  the  lower  stationary. 
By  looking  In  the  hopper  from  the  top,  when 
not  filled  with  grain,  the  burrs  ml^t  be  se^. 
At  the  bottom  of  the  machine,  the  stuff  that 
was  ground  came  out  at  acast-tronspoutabout 
five  inches  long.  Appellant  bad  attached  to 
this  spent  a  galvanised  Iron  spout  to  oondnct 

*  Reported  by  Edward  W.  Hlnos,  Esq.,  of  tlM 
Frankfort  bar,  sad  fomwrly  state  rsporttr. 


the  material  to  a  hole  In  the  floor.  The 
galvanized  iron  spout  was  tied  to  the  other 
by  a  string.  After  they  started  the  maehlne, 
Johnson  w«it  downstairs  to  flU  the  bags  with 
the  ground  material  as  It  came  down,  leaving 
appellee  In  charge  of  the  machine.  He  In- 
structed appellee  that  there  were  a  few  nails 
in  the  oats,  which  were  mixed  with  the  c<»n, 
and  when  a  nail  came  through  tt  would  make 
a  noise,  and  he  iihoifid  tnm  a  crank,  and  let 
the  nail  go  throngh.  This  was  the  odXj  In- 
structliMi  given.  When  Johnson  had  been 
downstairs  a  few  mlnntes.  appdlee  came  to 
htm  with  his  fln^rs  crushed.  The  machine 
had  choked  up  In  the  spout,  and  appellee,  to 
unchoke  it,  took  off  the  galvanized  iron  spout, 
and  ran  bis  fingers  up  In  the  metal  spout  to 
loosen  tbe  material  In  It.  The  second  time 
he  did  this  he  put  his  flugera  too  far,  and  bis 
hand  was  caught  by  the  machine  and  crush- 
ed. The  machinery  could  not  be  seen  from 
tbe  spout,  and  oue  could  not  tell  how  far  It 
was  from  the  mouth  of  the  spout  to  the  burr. 
The  fact  was  that  the  burr  revolved  about 
two  Inches  above  the  top  of  the  spout,  and 
there  was  a  lug  bdow  this  to  throw  the 
ground  material  out.  The  proof  also  shows 
that  the  mHChlne  was  subject  to  choking  In 
the  spout,  and  that  the  jiroper  way  to  un- 
choke It  was  to  knock  on  the  spout  witli 
something  heavy,  so  as  to  jar  It  and  imclog 
It.  J<^nson,  who  had  been  operating  tbe 
machine,  bad  a  short  time  before  run  bis 
finger  up  In  the  spout,  and  It  had  caught  It 
and  knocked  off  the  nail.  He  says  that  he 
was  just  fooling  when  be  did  this,  but  he 
gave,  appellee  no  Instruction  as  to  bow  to 
undog  tbe  machine,  and  did  not  tell  him  of 
tbe  danger  in  unclogglng  the  spout  by  putting 
his  finger  In  It.  The  court  below  submitted 
the  case  to  the  Jury  under  instructions  which 
are  not  objected  to,  and  seem  to  have  been 
admirably  clear  and  unobjectionable.  The 
Jury  found  a  verdict  for  appellee.  Substan- 
tially tbe  only  ground  urged  for  reversal  Is 
that  the  court  should  have  instructed  the 
Jury  peremptorily  to  find  for  appellant.  The 
learned  counsel  for  appellant  have  referred 
us  to  a  number  of  authorities  In  support  of 
this  conclusion,  but  they  are  all  cases  of  pat- 
ent danger.  In  this  state  tbe  rule  is  that. 
If  there  Is  any  evidence.  It  must  be  submltte<1 
to  the  jury,  and  the  general  rule  is  in  this 
class  of  cases  that  It  is  only  where  the  proof 
Is  clear  that  a  peremptory  instruction  should 
be  given.  Shear.  &  R.  Neg.  S  218.  In  view  of 
the  fact  that  the  danger  In  this  case  was  not 
patent,  and  that  tbe  machine  was  subject  to 
dogging,  we  do  not  see  that  on  the  facts  the 
'  court  erred  In  submitting  the  question  of  con- 
tributory negligence  to  the  jury.  Appellee  1k>- 
Ing  a  mere  green  laborer,  put  alone  In  charge 
of  the  machine,  unlnstructed  as  to  how  to  un- 
clog  It,  and  Ignorant  that  the  burrs  ran  so 
Cloeetothespout.ltwas  a  question  for  the  Jury 
whether  a  boy,  situated  as  be  was,  in  the  ex- 
ercise of  sudi  care  as  was  to  be  reasonably 
expected  of  him.  might  or  might  not  unloose 
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the  string  anrl  take  off  the  galvanlzecl  Iron  at- 
tachmeDt  t<}  relieve  the  choking,  and  whether 
or  not,  on  finding  ihe  spout  clogged  up,  he 
sbonld,  by  the  exercise  of  such  care,  have  ap- 
prehended the  danger  of  proceeding  to  on- 
looBe  the  obstmctlon  In  the  spout  with  his 
finger.  He  was  confronted  with  a  difficulty 
which  had  not  been  explained  to  him,  and 
what  allowance  should  be  made  for  bis  youth 
and  Inexperience  a  Jtuy  of  12  men  were  pe- 
culiarly fitted  to  determine.  As  has  been  well 
said:  "Vpon  the  facts  proven  in  such  cases. 
It  iii  a  matter  of  judgment  and  discretion— 
of  sound  Inference— what  la  the  deduction  to 
^•■f*  drawn  from  the  undisputed  facts.  Certain 
(acts  we  may  suppose  to  be  clearly  establish- 
ed from  whldb  one  sensible,  Impartial  man 
would  infer  that  proper  care  had  not  been 
used,  and  that  negligence  existed.  Another 
man,  equally  sensible  and  equally  impartial, 
would  infer  that  proper  care  bad  been  used, 
and  that  there  was  no  negligence.  It  is  this 
class  of  cases,  and  those  akin  to  It,  that  the 
law  commits  to  the  decision  of  a  Jury. 
Twelre  men  of  the  average  of  the  community, 
comprising  men  of  education  and  men  of  lit- 
tle education,  men  of  learning,  and  men 
whose  learning  consists  only  in  what  they 
have  themselves  seen  and  heard,  the  mer- 
chant, the  mechanic,  the  farmer,  the  laborer; 
these  sit  together,  consult,  apply  their  sep- 
arate experience  of  the  affairs  of  life  to  the 
facts  proven,  and  draw  a  unanimous  conclu- 
sion. This  average  Judgment,  thus  given.  It 
is  the  great  effort  of  the  law  to  obtain.  It  Is 
assumed  that  twelve  men  know  more  of  the 
common  affairs  of  life  than  does  one  man; 
that  they  can  draw  wiser  and  safer  conclu- 
sions from  admitted  facts  thus  concurring 
than  can  a  single  Judge."  Railroad  Co.  v. 
Stout.  17  Wall.  657,  21  L.  Ed.  745.  We  think 
the  proof  fairly  shows  that  the  machine  was 
Fuliject  to  clogging,  and  the  Jury  may  have 
Inferred  that  Johnson  got  his  finger  Injured, 
not  nnllke  appellee,  in  seeking  to  discover  or 
remove  the  cause  of  the  trouble.  Under  such 
circumstances,  it  was  incumbent  on  him,  as 
the  managing  agent  of  appellant,  when  leav- 
ing a  green  boy  in  chat^e  of  the  machine,  to 
warn  him  of  the  danger,  and  instruct  him 
how  to  nndog  It  Judgment  affirmed. 


JOHN  MATTHEWS  APPARATtJS  00.  v. 
RE1NZ.1 

(Oonrt  of  Appeals  of  Kentucky.   Feb.  lA, 
1901.) 

PRINCIPAI.  AND  AOBNT-SALB  BT  DRUHinBr- 
RSnrBAL  OP  PRINCIPAL  TO  COM- 
PLETB  CONTRACT. 
Id  the  absence  of  special  anthoritr  to  bind 
the  principal,  a  drummer  caa  merely  solicit 
and  transmit  an  order,  and  the  contract  of  sale 
does  not  become  completed  until  the  order  is 
tccepted  hj  his  principal;  and  tlie  fact  that 
the  amromer  and  the  proposed  buyer  exchange 
niemoranda  of  the  proposed  contract,  rigned 
by  them,  does  not  alter  the  rule. 
GoOy,  J.,  dissenting. 

>  Rapoittd  br  SdwftTd  W.  HInM,  Ban.,  9t  tta 
Pnakfoit  bar,  ua  fermerlr  state  reporttr. 


Appeal  from  circuit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  Frederick  J.  Renz,  doing  busi- 
ness as  Renz  &  Henry,  against  the  John 
Matthews  Apparatus  Company  to  recover 
damages  for  breach  of  contract  Judgment 
for  plaintiff,  and  defendant  appeals.  Reveriiied. 

,     Shackelford  Miller  and  Bamett  &  Barnett 
;  for  appellant   Kohn,  Balrd  &  Spindle,  for 
appellee. 

O'KBAR,  J.  Appellant's  traveling  Bales- 
man,  Rnaaell,  took  from  appellee  an  order  for 
a  soda  fountain,  to  be  shipped  by  appellant 
In  the  future,  at  the  price  of  (1,200.  Part  of 
the  purchase  price  was  to  be  satisfled  by  two 
old  soda  fountains  to  be  taken  in  exchange 
by  appellant  at  (900,  and  (300  In  cash  on  Au- 
I  gust  IB,  1886.  The  order  was  given  March 
17.  1890.  The  order  was  as  follows: 

"March  17th,  189(1. 
"Order  to  John  Matthews  Apparatus  Co., 
Manufacturers  of  Soda-Water  Apparatus. 
Machinery,  and  Supplies,  First  Ave.,  26  and 
27th  Streets,  New  York:  Please  furnish  the 
following  goods  on  the  terms  and  conditions 
mentioned  below.  Deliver  on  or  about  at 
once  to  steamer  Main  Line  Transportation 
Company,  New  York,  marked,  *Reuz  and 
Henry,  Louisville,  Ky.'  State  If  insurance 
or  release  required. 

Pontiac  1816,  new  side  jar  (1,200 

12-tt  champion  couplings,  slab  as  per  dia- 
gram, divided  by  partition  in  the  middle. 

Or.  2  H.  Guscaden  and  extra  fix- 
tures   (400 

Collect  and  credit  sale  of  app.  as 
per  on  the  accompanying  con- 
tracts   47S 

Extra  2S   25 

SOO 

"Terms  of  payment  cash  Aug.  15,  '96. 
Settlement  to  be  made  by  notes  and  your 
regular  agreements,  which  I  hereby  agree 
to  sign.  There  are  no  other  conditions  or 
agreements  with  your  salesman,  except  those 
herein  stated. 
"Reference  Signature 
•*W.  H.  Russell, 

"Address  Salesman.'* 

Within  seven  days  after  the  giving  of  the 
order  above,  appellant  through  Its  salesman, 
Russell,  notified  appellee  that  it  declined  the 
proposition  and  would  not  flU  the  order.  Cor- 
respondence between  appellant  and  appellee 
ensued  for  about  %  month  longer,  in  which 
appellee  sought  to  persuade  appellant  to  ac- 
cept the  proposition,  and  in  which  appellant 
persistently  and  firmly  declined.  'On  May  7, 
1896,  appellee  filed  this  suit  for  damages,  as^ 
sertlng  the  foregoing  as  a  binding  contract 
between  the  parties,  alleging  Its  breach  by 
appellant  and  averring  that  appellee,  Fred- 
erick J.  Renz.  who  seems  to  have  t>een  con- 
ducting a  drug  business  at  Louisville  under 
the  firm  name  of  Reus  &  Henry,  bad  suffered 
damages  to  the  extent  of  (400  by  the  aUered 
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breach.  The  law  and  facts  wen  sulrailtted 
to  the  court  without  a  Jury,  and,  Judgment 
haTlng  been  rendered  for  i^pellee  for  |200 
damages,  the  ease  Ig  brought  here  for  re* 
view. 

We  coneider  tliat  the  main  and  only  neceft- 
sary  question  tot  us  to  detsrmbie  Is  whether 
the  transaction  In  questlcm  was  a  contract, 
or  merely  an  offer  or  order  which  either  par- 
ty was  at  liberty  to  decline  before  final  ac- 
ceptance. The  taidlsputable  facts  are  that 
Russell,  the  traveling  salesman  of  appel- 
lant, was  a  "drummer,"— a  term  that  has 
come  to  hare  a  fixed  and  proper  place  In  our 
language  as  well  as  In  our  law.  That  this 
transacUon  was  the  usual  taking  of  an  order 
by  the  drummer,  and  transmitting  it  to  his 
"house"  for  action.— ^proval  or  rejection- 
The  custom  of  so  doing  business  Is  of  such 
long  standing;  so  extensive,  and  so  Important 
In  the  commercial  wwld,  espedally  In  the 
United  States,  that  the  courts  will  tafce  no> 
tlce  of  It  Th^  have  done  so,  and  this  court 
haa  In  Grocery  Oa  v.  Becket  57  S.  W.  458, . 
we  recognized  In  this  state  what  appears  to 
be  the  general  rule  in  most  or  all  of  the  ! 
states,  quoting  it  in  this  language:  "In  the 
absence  of  special  authority  to  bhid  his  prin- 
cipal, the  drummer  can  merely  solicit  and 
transmit  the  order,  and  the  contract  of  sale 
does  not  become  completed  until  the  order 
is  acc^ted  by  his  principal."  Any  other  cod- 
Btmctlon  of  these  transactions  would  tend 
to  BO  materially  hampw  and  cripple  this  Im- 
portant means  of  conducting  mercantile  busi- 
ness as  to  well-nigh  destroy  Its  effectiveness, 
now  so  generally  undwstood,  employed,  and 
recognized.  The  blank  form  used  in  the. 
case  at  bar,  executed  In  duplicate,  one  signed 
by  the  proposed  buyer,  which  was  forwarded 
by  the  drummer  to  his  principal,  the  other 
signed  by  the  salesman  and  delivered  to  the 
proposed  buyer,  were  customary  memoranda 
of  what  had  occurred  to  evidence  the  con- 
tract, should  the  minds  of  the  contracting 
parties  finally  meet.  It  was  In  no  sense  a 
dosed  transaction,  and  ttie  correspondence 
between  the  parties  shows  conclusively  that 
neither  of  tiiem  then  regarded  It  as  clocied. 
Furthermore,  we  are  unat)le  to  see  from  the 
evidence  where  appellee  has  sustained  mate- 
rial damages  In  the  transaction.  Judgment 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  herewith. 

GUFFY,  dissents. 

DBAN  ct  al.  v.  PHII>LIFS  et  al.i 
<Oourt  of  Appeals  of  Kentucky.   Feb.  27, 
1901.) 

CONTEST  OF  WILL-INS TRDCTIONS  TO  JURY- 
MENTAL  CAPACITY  —  UNDUE  INFLUENCE  — 
WAtVBR  OF  EXCEPTIONS  TO  DSPOBITIONS. 

1.  Upon  a  contest  of  the  will  of  D.  it  was 
error  to  instroct  the  Jury  that  they  could  not 

find  the  paper  In  contest  to  be  the  will  of  D. 


>  Reported  hr  Bd««rd  W.  HIom.  Esq.,  «f  tb* 
Frankfort  bar,  ud  formerljr  vtste  reporter. 


unless  they  believed  that  It  was  signed  or  ac- 
knowledge by  D.  iu  the  presence  of  the  at- 
testing witnesses,  and  that  it  was  wholly  eom- 
posed,  written,  and  signed  by  him  without  the 
aid,  assistance,  or  intervention  in  any  way  of 
any  other  person. 

2.  The  conrt  properly  instrncted  the  jury 
that  testator  was  of  sound  mind  if  "he  had 
mind  and  memory  snffldent  to  understand  he 
was  selecting  the  persons  whom  lie  wished  to 
have  his  property,  and  to  know  his  property, 
to  take  a  rationai  survey  of  same,  and  to  know 
the  natural  objects  of  his  bonnty  and  his  duty 
to  them,  and  to  dispose  of  his  property  accord- 
Ipg  to  a  fixed  purpose  of  his  own/' 

3.  It  was  proper  to  instruct  the  jur^  to  find 
the  paper  in  contest  not  to  be  the  will  of  D. 
.if  they  believed  from  the  evidence  that  it  was 
obtained  by  undue  infiuence  exercised  on  D.. 
either  by  any  of  the  beneficiaries  named  in 
the  paper  or  by  any  other  person,  and  that 
undue  influence  in  law  is  'influence  obtained 
by  flattery,  importnnity,  threats,  snperiori^  of 
will,  mind,  or  character,  or  by  what  art  soev* 
er  that  human  thought,  ingenuity,  or  cunning 
may  employ  which  would  give  dominion  over 
the  will  of  the  testator  to  such  an  extent  as  to 
destroy  free  agency,  or  constrain  him  to  do 
against  his  will  what  he  Is  unable  to  refuse" ; 
and  that  such  an  influence  the  law  condemns 
as  undue  "when  exerdsed  by  any  one  immedi- 
ately over  the  testamentary  act,  whether  by  di- 

!  rection  or  indirection,  or  obtained  at  any  time 
or  another," 

4.  The  codrt,  having  told  the  jury  what  was 
testamentary  capadty,  properly  refused  to  tell 
them  what  was  not  such  capacity. 

0.  Exceptions  to  depositions  going  to  their 
exclnsioo  will  be  considered  as  waived  iid1c!<k 
disposed  of  before  the  commencement  of  tht* 
trial. 

Appeal  from  circuit  court,  MaritHi  county. 
"Not  to  be  offlclfllly  reported." 
Contest  by  George  M.  Phillips  and  others 
of  the  win  of  H.  B.  Dean.  Judgment  for  con- 
testants, and  l^'rank  Dean  and  others,  the 
propoundere,  appeal.  Reversed. 

Stone  &  Stone  and  W.  J.  Lisle,  for  appel- 
lants. J.  P.  Hiompson  and  S.  A.  Russell,  for 
appellees. 

O'REAB.  J.  H.  B.  Dean's  will,  written  In 
1S90,  was  contested  on  appeal  in  the  Marlon 
circuit  court,  the  }ury  rejecting  it  "because 
of  undue  influence,"  so  they  stated  In  their 
verdict  The  court  gave  the  Jury  a  series  of 
Instructions,  several  of  them  practl<»ll7  re- 
peating what  had  been  previously  given,  and 
tending  rather  to  confuse  the  jury  than  to 
enlighten  them.  The  following  Instruction 
given  Is  especially  objectionable:  "Unless 
the  jury  believe  from  the  evidence  that  the 
paper  In  contest  was  signed  ot  acknowledged 
by  H.  B.  Dean  In  the  presence  ot  the  attest- 
ing wltnrases,  and  that  said  witnesses  sub- 
scribed said  paper  at  the  request  of  said 
Dean,  and  In  his  presence,  the  jury  will  find 
said  paper  not  to  be  the  will  of  H.  B.  Dean; 
and,  further,  the  jury  Is  Instructed  to  find 
said  paper  not  to  be  the  will  (tf  Harvey  B. 
Dean  unless  they  b^eve  from  all  the  evi- 
dence that  said  paper  was  wholly  composed, 
written,  and  signed  by  said  Dean,  and  with- 
out the  aid,  assistance,  or  Intorventlim  In  ai^ 
way  of  any  other  person  or  pnsiHia"  Of  the 
Instructions  tendered  and  given,  the  f(rilow- 
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log.  we  tlilnk,  fairly  j/neeat  the  law  of  this 
esse:  **(&)  Tbe  court  Instructs  the  jury  that 
If  they  belleTe,  from  the  evidence  before 
them,  that  the  paper  marked  'A.  B./  and  pur- 
porting to  be  the  will  of  H.  B.  Dean,  was 
wholly  written  by  himself,  said  Dean,  and  by 
him  Bubecrlbed  as  his  will,  and  he  was  tben 
of  sound  mind,  the  jury  should  find  said  pa- 
per to  be  the  will  of  said  Dean,  (b)  The 
court  instructs  the  Jury  that  If  they  believe, 
from  the  evidence,  that  said  paper  marked  'A. 
B.'  was  subscribed  by  him,  said  Dean.  «s  his 
will,  in  the  presence  of  J.  3.  Cozatt  and  C.  C. 
Reynlerson  as  witnesses,  or  his  subscription  to 
said  paper  as  his  will  was  acknowledged  by 
blm,  said  Dean.  In  the  presence  of  said  Cosatt 
and  Reynlerson  as  witnesses,  and  they,  as  wit- 
nesses, subscribed  the  said  paper  with  their 
names  In  the  iwesencectf  said  Dean,  after  said 
Dean  had  subscribed  It  in  their  presence,  or 
acknowledged  his  sabscriptlon  to  it  as  his 
will  In  their  presence,  and  that  he,  said  Dean, 
was  then  of  sound  mind,  tbe  jury  should  find 
said  paper  to  be  the  will  of  said  Dean,  (c) 
If  the  jury  believe  from  the  evidence  that 
when  he,  said  Dean,  executed  said  will  as  de- 
fined in  Instructions  'a'  and  'W  If  he  did  so 
execute  It,  be  had  mind  and  memory  suffi- 
cient to  understand  be  was  selecting  the  per- 
Boos  whom  he  wished  to  hare  his  property, 
and  to  know  his  property,  to  take  a  rational 
survey  of  same,  and  to  know  the  natural  ob- 
jects of  his  bounty,  and  his  duty  to  them, 
and  to  dispose  of  his  pr(^>erty  according  to  a 
fixed  purpose  of  his  own,  be,  said  Dean,  was 
then  of  sound  mind."  "(2)  If  the  jury  be- 
lieve from  the  evidence  tbat  the  paper  In 
contest  was  obtained  by  undue  Influence  ex- 
erted on  Harvey  B.  Dean,  either  by  any  of 
the  beneficiaries  named  In  the  paper  or  by 
any  other  person,  then  they  will  find  that  the 
paper  in  contest  Is  not  the  last  will  of  Harvey 
B.  Dean.  Undue  influence  in  law  is,  influ- 
ence obtained  by  flattery,  importunity, 
threats,  superiority  of  will,  mind,  or  char- 
acter, or  by  what  art  soever  that  human 
thoaght,  ingeniiJty,  or  cunning  may  employ 
which  would  give  dominion  over  the  will  of 
the  testator  to  such  an  extent  as  to  destroy 
free  agency,  or  constrain  him  to  do  against 
his  will  what  he  Is  unaUe  to  refuse.  Such  an 
Influence  the  law  cond^ns  as  undue  when 
exercised  by  any  one  Immediately  over  the 
testamentary  act,  whether  by  direction  or  In- 
direction, or  obtained  at  any  time  or  anoth- 
er.' "  The  court  was  asked  to  Instruct  the 
jury  that  testamentary  capacity  does  not 
rise  to  that  LIgh  degree  of  understanding 
and  ability  necessary  to  render  a  person  ca- 
pable of  making  a  contract  where  the  parties 
deal  at  arm's  length,  etc.  The  court  having 
told  the  jury  what  was  testamentary  capa- 
city, It  was  wholly  useless  to  tell  them  what 
was  not  audi  capacity. 

Objections  were  taken  and  exceptions  filed 
to  the  d^KwItlonB  of  Marlah  Walston  and  J. 
J.  Craatt  |p>ing  to  their  aduslon.  Unless 


such  exceptions  are  disposed  of  before  the 
commencement  of  the  trial,  they  should  be 
ciMisldered  as  waived,  and  consequently  over- 
ruled. The  judgiuent  Is  reversed,  and  cause 
remanded,  with  directions  to  grant  a  new 
trial  not  Inconsistent  herevttiL 


BEED  et  al.  v.  CITY  OF  L0UI8TILLE.1 
(Court  of  Appeals  of  Kentucky.    Feb.  28, 
1901.> 

MUNICIPAL  CORPORATIONS— VALIDITY  OF  OR- 
DINANCB— FAILURE  TO  PUBLISH  PROCBBD- 
IN08— TAX  BILL  AS  PRIIU.  FACIB  En'IDBNCB 
—PERSONAL  JUDGMENT  AGAINST  MARRIED 
WOMAN  FOR  TAXES— CLERICAL  MISPRISION 
—DISMISSAL  OF  ABANDONED  APPEAL. 

1.  Ky.  St.  {  2773.— part  of  charter  of  cities 
oft  the  first  class, — requiring  the  proceedings  of 
the  two  boards  of  the  common  council  to  be 
published  Id  a  newspaper,  is  directory  merely, 
and  the  failure  to  pobhsh  the  proceedings  does 
not  invalidate  an  ordinance. 

2.  Under  Ey.  St.  I  2906,— part  of  charter  of 
cities  of  the  first  cIbsb, — a  tax  bill  authenticated 
by  the  assessor  by  his  signature  is  prima  faoiu 

f>roof  that  all  steps  have  been  taken  to  make 
t  binding. 

3.  Under  Ky.  St  f  2998.-^rt  of  charter  of 

cities  of  the  arst  class, — providing  that  uncol- 
lected tax  bills  Bgaiust  any  person  "not  andef 
the  disability  of  infan<7',  coverture  or  unsound 
mind,"  shall  be  deemed  a  debt  from  such  per^ 
SOD,  it  is  error  to  reader  a  personal  Judgment 
against  a  married  woman  for  taxes. 

4.  A  persoDal  judgment  against  a  married 
woman  for  taxes,  prayed  f<Mr  in  the  petition,  is 
Dot  a  mere  clerical  mi8prisif>n. 

5.  Where  appellant,  having  failed  to  file  his 
transcript  in  time,  abandoned  sn  appeal  grant- 
ed by  the  lower  court,  and  bad  &  new  appeul 
graated  by  the  clerk  of  the  court  of  appeals, 
tbe  abandoned  appeal  will  be  dismlBsea,.  with 
damages.  If  the  5u<lgment  was  for  money  and 
was  superseded,  provided  the  motion  therefor 
was  made  before  the  new  appeal  is  sabmitted. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"Xot  to  be  ofllclally  reported." 

Action  by  the  city  of  Louisville  against  El- 
la F.  Reed  and  another  to  enforce  a  lien  for 
taxes.  Judgment  for  plaintiff,  and  defend- 
ants appeaL  Modtfled. 

W.  W.  Thum  and  H.  M.  Lane,  for  appel- 
lants. John  Mason  Brown,  for  apiidlee. 

AVHITE,  J.  This  is  an  action  to  recover 
and  enforce  a  Hen  for  taxes  for  the  year 
ending  August  31, 1884,  due  the  city  from  the 
appellant  Blla  F.  Reed  on  certain  real  estate 
In  the  city.  The  ori^nal  tax  bill  signed  by 
the  assessor  was  filed  with  the  petition.  The 
answer  presents  as  a  defense  an  allegation 
that  there  was  no  board  of  equalization,  as 
provided  by  law;  that  the  proceedings  of 
tbe  council  that  passed  the  ordinance  were 
never  published  in  any  paper,  as  required  by 
law.  In  a  separate  paragraph  It  was  pleaded 
that  for  the  year  1893  there  was  omitted 
from  assessment  property  to  the  amount  of 
$20,000,000  In  personalty,  subject  to  ad  va- 
lorem taxation  In  the  city,  and  that  thereby 

>  R«ports4  bT  Edward  W.  HlnM,  Esq.,  Of  th* 
Vrsnkrort  bar.  mad  formsrlr  atau  rsportsr. 
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Uie  tozei  on  appellant's  proper^  woe  In- 
creased. It  was  pleaded  furtlier  Uut  there 
bad  been  no  compilation  of  tbe  wdtnanees 
or  tbe  clt7  atnce  tbe  act  of  Jnly  1. 18&3.  The 
court  sustained  a  demurrer  to  that  para* 
graph  of  the  answer  pleading  tbe  omisaton 
of  the  personalty.  Issue  was  J(^ed  as  to 
the  other  facts  pleaded  In  tbe  answer,  and 
proof  was  taken,  and  upon  trial  tbe  coort  ad- 
judged appdlants  liable  fbr  the  tax.  Tbe 
court  thereupon  rendered  Judgment  for  the 
tax,  both  pononal  against  both  appellants, 
and  a  lien  against  the  proper^.  From  that 
Judgment  &iB  iqipeal  is  prosecuted. 

We  are  of  oplnlmi  that  tbe  proof  shows 
that  there  was  a  compilation  of  the  ordi- 
nances, and  it  also  shows  that  tbe  proceei- 
ings  of  the  counen  were  not  pnUldied.  By 
section  2773,  Ky.  St.,— a  part  of  the  cfaartor 
of  appellee.— it  Is  i^oi^ed  that  the  proceed- 
ings of  the  two  boards  of  common  council 
shall  be  published  in  a  newspaper  selected, 
etc.  Sectlim  2774  provides  tor  the  publica- 
tion of  tbe  ordinances  passed.  It  is  not  con- 
tended  in  this  case  that  the  ordinance  was 
not  passed,  but  (Hily  that  the  proceedings 
were  not  published.  Section  2795  proTldes: 
"Except  a  resolutldn  to  adjourn,  every  pro- 
posed (ffdinance  or  Joint  resolntim  which 
bas  passed  the  general  council  diall  be  pre- 
sented to  the  mayor,  and  if  he  approve  it  be 
shall  sign  It  and  then  It  shall  be  obligatory; 
but  If  be  disapprove  It,  he  shall  return  it 
with  his  objections  in  writing  to  tbe  board 
In  which  it  originated,  and  said  board  shall 
then  recondder  the  same,  and  If  two-thirds 
of  the  members  elect  concur  in  adopting  it 
again,  it  shall  be  sent  with  the  mayor's  ob- 
jections to  the  other  board,  where  it  shall 
also  be  reconsidered,  and  if  again  passed  by 
the  votes  of  two-thirds  of  its  members.  It 
shall  be  obligatory,"  etc.  There  is  th^  an 
express  provision  of  the  statute  that  an  ordi- 
nance shall  then  be  obligatory,  before  or 
without  puUlcation  ta  publication  of  the  pro- 
ceedings of  the  general  conncU.  The  va- 
lidly and  obligation  of  the  ordinance  are 
not  made  to  depend  on  the  publication  of 
the  proceedings.  We  are  therefore  of  (pin- 
ion that  secticm  2778  is  dlrectwy  as  to  the 
publication  of  the  proceedings.  It  should  be 
done  always,  as  Information  to  the  general 
public,  like  tbe  pobUo^on  and  ^strlbntlm 
of  the  Journals  and  acts  of  the  general  as- 
sembly; but,  If  omitted,  it  will  not  avoid  the 
general  tax  ordinances  passed  by  the  gen- 
eral coundL  It  is  provided  by  section  2896 
that  the  tax  bill  anthoitlcated  by  the  as- 
sessor by  his  signature  shall  be  prima  fkcle 
proof  that  all  steps  have  been  taken  to  make 
It  a  binding  tax  bill.  etc.  This  appealing, 
the  appellants  have  failed  to  preeent  a  de- 
fense to  the  action,  and  the  Judgment  en- 
forcing the  lien  is  not  error. 

Section  2098  provides:  ''AU  tax-bills  uncol- 


lected in  whole  or  In  part,  and  which  remain 
in  the  hands  of  the  tax  receiver  on  the  first 
day  at  Ifay  socceeding  the  date  <»i  which 
th«y  were  listed  with  him  tor  collection, 
against  any  person  <not  under  tlw  disability 
of  infimcy,  coverture  or  unsound  mind)  own- 
ing property  In  his  own  right,  tc^eUier  with 
Interest"  etc.,  ***  *  *  sbaU  be  deemed  A 
debt  from  such  person  to  said  tUj,  arising 
as  by  contract  and  may  be  «iforced  as  such 
by  all  mnedies  given  fiH-  tlie  recovery  of 
debt  In  any  court  <rf  the  commonwealtii  oth- 
erwise competent  for  that  purpose^"  eta 
Section  8006  provides,  auKHig  oHier  things: 
**The  action  hoeln  authorlaed,  and  the  Jndg- 
mmt  and  snbsequoit  inroceedings  thraein 
(exc^  as  her^nafter  eicepted)  shall  be  con- 
dncted  in  aU  respects  like  suits  arisiiv  from 
contract"  It  foUows  fran  Uiese  two  sec- 
tions that  thwe  la  no  authority  fttr  a  posonal 
Judgment  against  a  prasMi  under  the  die- 
aUlity  ftf  coverture,  and  the  personal  Judg- 
ment rendered  Is  erroneous.  This  personal 
Judgmoit  cannot  be  held  to  be  a  misprision, 
as  it  was  aaked  In  the  petition,  and.  It  wlU 
be  presumed,  was  granted  at  atveOee's  so- 
licitation. TbiB  case  is  distinguished  from 
the  case  of  Fnida  v.  Olty  of  Louisville  (Ky.) 
40  8.  W.  7S6,  refsrred  to  by  at^iellee.  In 
ttiat  case  the  personal  Judgment  against 
Meier,  a  mwtgagee,  was  held  to  be  a  mis- 
prision, because  no  Judgment  was  a^ed 
against  him  in  the  petition.  Ben  a  personal 
Judgment  was  sought  and  obtained.  For  this 
reason  alone,  the  Judgmmt  will  be  reversed. 

Appdlants  present  a  motiot  In  ttils  case, 
entered  October  8,  to  set  aside  an  or- 
der dlsmlsdng,  with  damages,  the  appeal 
granted  in  the  drcnlt  court  and  superseded. 
This  order  of  dismissal  was  stored  April  12. 
1889,  and  after  objection  tiiereto  by  appel- 
lants. The  judgment  appealed  from  was  ren- 
dered February  12,  1888.  and  flie  record  was 
not  filed  in  this  court  tiU  Petnuary  9.  1899, 
and  then  the  appeal  was  granted  by  ttu 
clerk  here.  On  March  30;  1899.  appellee  filed 
a  copy  of  Judgment  and  8iq>ersedeas,  and  tbe 
appeal  granted  bdow  was  dismissed,  "nils 
dismissal  was  pn^ter.  The  appeal  granted 
below  had  been  kwt  and  abandcmed,  and,  as 
appellee  did  not  waive  its  right  to  dismissal 
In  any  way,  it  was  entitled,  when  the  motion 
was  made,  to  a  dismissal,  with  damages,  on 
tiie  Judgmoit  superseded,  l^is  right  of  dis- 
missal with  damages  Is  given  by  the  Oode, 
and  is  always  granted  by  the  court  unless 
there  Is  a  waiver  by  delay  in  waiting  till 
submisrion  (rf  the  case.  This,  we  have  held, 
may  be  dwe. 

For  the  reascKiB  indicated,  ih»  personal 
Judgment  rendered  against  both  appellants 
Is  reversed,  and  canse  remanded,  with  direc- 
tions to  set  same  aside  and  for  proceedings 
consistent  herewith.  The  Jndpnent  enfor- 
cing tbe  lien  Is  affirmed. 
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PRESIDENT,  ma,  OP  LOUIEfVII-LB  &  T. 
TURMPIEE-ROAD  00.  r.  ANDEBSON.i 
(Oonrt  of  Appeals  of  Kentacky.   Feb.  87, 
lOQI.) 

TURNPIKK  ROADS-BRBCTION    OF  TOLUJATB 
WITHIN  PROHIBITED  DISTAHCB  07 
TOWN— INJUNCTION. 

Where  a  tumpike-road  company  proposea, 
Id  violation  of  its  charter,  to  erect  a  tollgate 
withio  one  mile  of  a  town,  one  who  livefl  on 
the  road  within  a  mile  of  the  town,  and  oat- 
aide  the  proposed  gate,  is  entitled  to  an  injunc- 
tion reatraiiung  the  company  from  erecting  the 
gate  and  from  collecting  tolls  from  her. 

Appeal  from  circuit  court,  Spencer  county. 

"To  be  officially  reported." 

Action  by  Annie  M.  Andersoo  against  the 
president,  directors,  and  company  of  the 
LoulSTllle  A  Taylorsvllle  Tumplke-Road 
Company  to  enjoin  defendants  from  erect- 
ing a  toll  house  and  gate,  and  from  collect- 
ing tolls  from  her.  Judgment  for  plalntll^ 
and  defendants  appeal.  Affirmed. 

O.  a.  Gilbert  and  Pryor,  O'Neal  &  Pryor, 
for  iqipeUanta;.  P.  J.  Foree  and  J.  W.  Bea- 
son,  for  appellee. 

PATNTBR.  C.  3.  The  appellant  has  a 
toll  bouse  and  gate  on  its  road  near  Taylors- 
ville,  where  It  baa  been  for  more  than  40 
years.  It  proposed  to  erect  a  toll  house  and 
gate  within  a  less  distance  tban  one  mile  of 
that  town.  The  appellee  lived  on  Its  road, 
witbln  a  mile  of  Taylorsville;  and,  upon  a 
claim  tbat  It  waa  in  violation  of  Its  charter 
rights  to  erect  a  toll  bouse  and  gate  within 
less  than  a  mile  of  that  town,  and  to  do 
which  would  create  a  public  nuisance,  and 
also  damage  her  specially,  she  enjoined  it 
from  erecting  the  toll  bouse  and  gate.  Up- 
on the  trial  of  the  question  tbe  court  ad- 
Judged  tbat  it  did  not  have  tbe  right  to 
erect  tbe  toll  house  and  gate  at  tbe  place 
mentioned,  or  to  collect  tolls  trom  her. 
This  cotirt.  In  tbe  case  of  Tumpike-Boad  Co. 
V.  Bora,  44  S.  W.  981,  ruled  that,  under  the 
charter  of  appellant.  It  bad  no  right  to  erect 
a  toll  house  and  gate  witbln  one  mile  of  a 
town  on  its  road,  although  tbe  legislature 
bad,  by  amendment  to  the  charter,  endeav- 
ored to  confer  such  a  right  upon  It.  With- 
out going  into  tbe  question  as  to  tbe  author- 
ity of  the  legislature,  by  an  amendment  to 
the  charter,  to  have  conferred  tbe  right  upon 
appellant  to  erect  a  toll  bouse  and  gate  with- 
in the  originally  prohibited  distance,  and 
without  expressing  an  opinion  as  to  the  cor- 
reetDess  of  the  opinion  of  the  court  In  the 
case  referred  to  on  that  question,  it  Is  suffi- 
cient to  say  tbat  no  amendment  to  tbe  char- 
ter la  relied  upon  as  ctmferrlng  the  right  to 
erect  tbe  toll  bouse  and  gate  within  a  mile 
uf  Taylorsvllle.  It  appears  that,  under  the 
original  charter  of  appellant,— and  It  was  so 
decided  in  the  Boss  Case,— It  had  no  right  to 
plai<!e  a  toll  house  and  gate  on  tbe  road  with- 
in leas  than  &  mile  of  tbe  towns  along  tbe 

'  Rfiport«d  by  Edward  W.  Hlnea,  Esq.,  of  Ul« 
f^ukfort  bar,  and  lormerlr  ktata  reporter. 


road.  It  was  also  decided  In  that  case  that 
a  iwrty  living  on  tbe  road,  and  within  a 
mile  of  the  town,  was  entitled  to  an  Injunc- 
tion restraining  the  company  from  collect^ 
lug  at  falm  tolls.  8o  the  question  Involved 
In  this  case  was  adjudicated  in  that  case. 
Therefore  it  Is  unnecessary  to  extend  this 
opinion  for  the  purpose  of  giving  further  zea- 
Boni  for  holding  that  appellant  did  not  have 
tbe  rl^t  to  erect  the  toll  house  and  gate  as 
contemidated  by  It  The  Judgment  Is  af- 
firmed. 


MOtlOAN  V.  WICKIiIFFB.1 
(Oonrt  of  Appeals  of  Kentucky.    March  1, 
1901.) » 

STATUTE  OF  FRAUDS— FLEA DINO-OONTRACT 
NOT  TO  BE  PERFORMED  WITHIN  A  YEAR— 
USURT  —  SPECIAL  ACT  RBOOLATlNa  PRAC> 
TICE— REPEAL  BY  CONSTITUTION. 

1.  A  contract  not  alleged  to  be  In  writing- 
most  be  held  to  be  by  parol. 

2.  A  parol  contract  extending  for  five  years 
the  time  of  payment  of  a  note  was  a  contract 
not  to  be  performed  within  a  year,  and  there- 
fore not  binding. 

3.  The  chancellor  will  purge  a  claim  of  usnry 
ahown  by  tbe  proof,  though  not  pleaded. 

4.  A  locfij  act,  passed  prior  to  the  present 
constitution,  regulating  the  practice  in  a  court 
not  of  continuous  session,  ceased  to  be  opera- 
tive after  the  expiration  of  six  years  from  the 
adoption  of  the  constitotioo. 

Appeal  from  circuit  court,  Daviess  county, 

"To  be  officially  reported." 

Action  by  W.  A.  Wlckliffe  against  Thomas 
A.  Morgan  to  enforce  a  mortgage  lien. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Geo.  W.  Jolly  and  T.  A.  Morgan,  tor  ap- 
pellant  Jep.  0.  Jonson,  for  appellee. 

HOBSON,  J.  Appellee  Qled  this  suit 
against  appellant  to  recover  on  a  note  ex- 
ecuted by  him  for  $2,127.40,  dated  July  26. 
18M,  payable  12  months  after  date,  with  in- 
terest at  6  per  cent,  per  annum  from  date,, 
payable  semiannually  In  advance,  and  se- 
cured by  a  mortgage  on  a  tract  of  land. 
Appellee  also  sought  the  foreclosure  of  the 
mortgage.  Appellant  filed  an  answer  la 
which  be  alleged  that  on  October  31,  1896,  It 
was  agreed  between  htm  and  appellant,  la 
consideration  of  appellant  agreeing  to  pay 
appellee,  in  gold  coin  of  the  United  States, 
of  tbe  weight  and  fineness  of  such  coins 
.at  that  time,  tbe  interest  on  the  note  at  the- 
rate  of  8  per  cent,  per  annum,  semiannually 
in  advance,  on  the  1st  day  of  May  and  tbe 
1st  day  of  November  in  each  year,  tbat  ap- 
pellee should  extend  the  time  tot  tbe  pay 
ment  of  the  principal  of  tbe  debt  until  tbe 
1st  day  of  November,  1901.  He  also  alleged 
that  by  a  subsequent  agreement  made  In 
January,  1897,  tbe  time  for  tbe  payment  of 
tbe  semiannual  Installments  of  Interest  was 


>  Reported  by  Edward  W.  Hlnea,  K§q.,  at  the 
Frankfort  bar,  and  formwljr  state  reportar. 
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flxed  for  tbe  2Tth  of  January  and  July  ot 
each  year,  and  that  pursuant  to  this  agree* 
ment  he  baa  paid  to  appellee  tbe  Interest 
semiannually  at  8  per  cent  per  annum  In 
advance  from  November  1,  1896,  up  to  and 
Including  January  27,  189&  Appellee  de- 
murred to  the  answer.  Tbe  demurrer  was 
overruled.  He  then  replied,  denying  its  al- 
legations. Proof  was  taken,  and  on  final 
hearing  tbe  court  gave  Judgment  on  the 
note,  and  ordered  a  foreclosure  of  tbe  mort- 
gage. 

The  rule  Is  well  settled  that  a  contract 
which  is  not  alleged  to  be  in  writing  must 
be  bold  to  be  by  parol.  The  answer  in  this 
case,  therefore.  Bet  up  only  a  verbal  con- 
tract: and,  as  by  its  terms  it  was  not  to  be 
performed  within  a  year  from  tbe  mailing  of 
it.  It  was  not  enforceable.  The  evidence  sat- 
isfies us.  also,  that  the  arrangement  referred 
to  in  tbe  answer  was  not  a  final  one.  Xo 
new  note  was  given,  as  was  clearly  contem- 
plated If  tbe  arrangement  bad  been  carried 
Into  effect  The  court  did  not  err  In  hold- 
ing this  defense  not  made  out 

But  the  evidence  of  both  parties  shows  be- 
yond question  that  appellant  borrowed  of  ap- 
pellee $2,000  at  the  date  of  tbe  note,  and 
paid  him  Interest  on  the  note  at  tbe  rate  of 
0  per  cent,  per  annum  from  that  time  until 
November,  1806,  when  the  rate  was  reduced 
to  S  per  cent.  Tbe  proof  shows  that  the  9 
per  cent,  was  payable  annually  In  two  pay- 
ments.—6  per  cent,  due  on  July  2Gth,  and  3 
per  cent,  on  January  26tb.  Tbe  note,  as 
stated  above,  is  drawn  for  $2,127.40.  Tbe 
first  credit  Indorsed  on  tbe  note  is  In  these 
words:  "The  first  Installment  of  Interest 
due  at  date  is  paid."  This  interest  was  paid 
in  the  1127.40  which  was  added  to  the  $2,000 
and  put  In  the  face  of  the  note.  The  next 
Indorsement  on  the  note  la  this:  "The  sec- 
ond Installment  of  Interest  due  at  present 
date  is  paid.  January  20,  1896."  This 
amount  was  3  per  cent,  on  the  face  of  the 
note,  or  $63.82.  The  third  indorsement  on 
the  note  Is:  "Credit  by  $127.64,  July  90. 
1895;  being  up  to  date."  It  will  be  observed 
that  this  amount  Is  Just  6  per  cent,  on  tbe 
face  of  the  note.  The  other  credits  on  the 
note  are  of  lilce  character.  In  Hart  v.  Hay- 
den,  79  Ky.  352,  this  court  said:  "Tbe  chan- 
cellor will  always  purge  the  claim  of  usury 
when  the  pleadings  or  proof  show  tbe  trans- 
action usurious.  In  other  words,  he  vrlll 
withhold  a  Judgment  for  tbe  usury,  when 
disclosed  by  tbe  record,  and,  if  usury  exist 
In  this  case,  be  will  sell  the  land  for  the 
sum  found  due,  deducting  the  usury;  and 
this  be  will  do  although  tbe  debtor  may  re- 
fuse to  make  such  a  defense."  In  Hill  v. 
Oomwall  &  Bro.'s  Assignee,  %  Ky.  646,  20 
3.  W.  640,  the  court  also  said:  "In  fact  in 
any  case  where  it  Is  plain  from  the  record 
that  the  party  Is  seeking  to  recover  usury, 
the  chancellor  should  refuse  to  give  Judg- 
ment for  tbe  usury."  Under  this  rule, 
which  has  been  often  upheld  by  this  court. 


tt  Is  unnecessary  for  ns  to  determine  bow 
far  the  defmse  of  usury  was  properly  pre- 
sented by  the  pleadings  of  appellant  or  the 
motions  made  by  him  In  the  court  below. 
The  proof  by  both  parties  established  the 
fact  unquestionably.  Tbe  court  should  have 
given  Judgment  on  tbe  note  for  $2,000,  with 
Interest  from  July  26,  1894,  at  6  per  cent, 
payable  semiannually,  subject  to  the  follow- 
log  credits:  January  2Q,  1895,  $63.82;  July 
{  30,  1885,  $127.64;  February  7.  1886.  $63.82: 
November  28,  189G,  $127.64;  January  27. 
1807.  $45.99;  February  22,  1897,  ^46.28;  Au- 
gust 16,  1897,  $85;  .Tanuary  27,  1899,  $800. 
We  see  no  other  error  In  the  record. 

In  Piper  v.  Guntber.  05  Ky.  115.  23  S.  W. 
872,  It  was  held  that  the  local  act  regulating 
the  practice  in  the  Daviess  circuit  court 
I  was  not  repealed  by  any  provision  of  tbe  con- 
stitution which  Is  In  force  of  itself,  or  cura- 
tive without  legislation  to  enforce  it.  But 
the  court  said,  speaking  of  the  constitution: 
"It  contemplates  that  the  practice  in  circuit 
courts  having  stated  sessions,  as  well  as 
those  having  continuous  sessiouB.  shall  b«^ 
f  made  uniform  by  general  law,  though  the 
I  latter  may  differ  from  the  former,  after 
which  It  shall  not  be  within  the  legislative 
competency  to  pass  special  or  local  acts 
I  regulating  the  practice.  Jurisdiction,  etc..  of 
<  the  circuit  courts."  Section  1  of  tbe  scbed- 
;  ule  to  the  constitution  reads:  "The  provi- 
sions of  all  laws  which  are  inconsistent  with 
this  constltntion  shall- cease  upon  Its  adop- 
tion, except  that  all  laws  whicli  are  tneon- 
slstent  with  such  provisions  as  reqnlre  leg- 
islation to  enforce  them  shall  remain  In  force 
until  such  legislatl<m  is  had;  but  not  longer 
than  six  years  after  the  adoption  of  this 
constitution,  unless  sooner  amended  or  re- 
pealed by  the  general  assembly."  The  con- 
stitution was  adopted  on  Septemb^  28,  1891 . 
The  six  years  above  provided  for  thei-efon> 
expired  September  28,  1887.  Section  59  of 
the  constitution  is  in  these  words:  "Tbe 
general  assembly  shall  not  pass  local  or  spe- 
cial acts  concerning  any  of  the  following  sub- 
jects, or  for  any  of  the  following  purposes, 
namely:  (1)  To  regulate  the  Jurisdiction  or 
the  practice,  or  tbe  circuits  of  the  courts  of 
Justice  or  the  rights,  powers,  duties  or  com- 
pensation of  tbe  officers  thereof;  but  tbe 
practice  In  circuit  courts  in  cMitlnuous 
session  may  by  a  gen^I  law  be  made  dif- 
ferent from  the  practice  of  circuit  courts 
held  in  terms.  •  •  •"  Tbe  ppoTlelon 
that  the  practice  In  circuit  courts  of  C(»itinu- 
ous  session  may  by  general  law  be  made  dif- 
ferent from  the  practice  of  circuit  courts  held 
in  terms  is,  by  Implication,  a  restriction  on 
the  power  of  the  legislature  to  make  the 
practice  different  in  the  several  circuit  courts 
held  in  terms,  for  the  one  exception  is  neces- 
sarily an  exclusion  of  others.  Sections  125- 
136  provide  for  tbe  circuit  courts  of  the 
state  held  In  terms.  Section  137  provides 
for  a  county  having  a  popuUtlfMi  of  160,000 
or  over;  section  138,  for  a  county  having  a 
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clt7  9t  20,000  iBh&bltants.  and  a  population. 
iDclnffilnff  tbe  cltf,  of  ^,000  or  more,  and  con- 
dndea  with  tbeae  words:  "And  In  sucb  coun- 
ties the  graieral  assemblj'  shall  by  proper 
lavs  direct  In  what  manner  the  court  shall  ' 
be  hdd  and  the  business  therein  conducted.** 
From  these  proTlsIons  we  think  it  manifest  I 
that,  except  In  courts  ot  continuous  seuslon,  ' 
tbe  practice  throughout  the  state  in  the  clr-  | 
coit  courts  was  to  be  untfoim,  and  that  local  i 
acts  in  the  several  couutles  regulating  the 
practice  where  the  court  was  not  of  contlnu-  , 
ous  session  ceased  to  be  cq;»eraUye  after  the 
expiration  of  the  six  yean  from  the  adop-  | 
tlon  of  the  constitution.  The  court  below  did  { 
not  or,  therefore,  in  refusing  to  follow  the 
local  act  referred  to.  Judgment  rerwsed,  | 
and  cause  remanded  for  a  Judgment  and  fur- 
ther proceedings  consistent  with  this  opinion. 


BTBBE  et  al.  T.  SMITH.! 

iCburt  of  Appeals  of  Kentucky.   Harefa  1, 
1001.) 

MUKICIPAL  CORPORATIONS  —  QUORUM  OP 
COinfCIL— RStPBAIi  0¥  CHARTER  BY  CONSTI- 
TUTION—FAILURE  TO  PUBLISH  ORDINANCE 
ANNKXINO  TERRITORY. 

L  Under  Ky.  Bt  8  9SiQ,  part  of  charter  of 
cities  of  the  fifth  claw,  providing  that  "the 
sovnament  of  said  cities  shall  be  Tested  in  a 
tn^or  and  city  connril,  to  consist  of  six  mem- 
Iters,"  and  Id.  %  8634.  providiDg  that  "a  ma- 
jority of  the  meintterg  shall  constitute  a  quo- 
mm  for  the  transaction  of  basinesa,"  and  tnat 
"the  mayor  shall  preside  at  all  meetings  of 
the  coDQcil,  and  may  vote  In  case  of  a  tic  vote 
of  the  conncil."  the  mayor  and  three  members 
of  the  coancil  do  not  constitnte  a  quorum. 

2,  Under  Const.  (  KXi,  providing  that  exist- 
ing charters  of  towns  und  cities  shall  continue 
in  force  nntil  the  general  assembly  shall  pro- 
vide by  general  law  for  the  govemtng  of  towns 
nod  dtles,  except  that  officers  in  otBce  shall 
hold  nntil  their  SQCcessors  are  elected  and  qual- 
ified, the  "tmstees"  of  a  town  assigned  to  the 
fifth  class  became  the  "city  coondl,"  under 
the  general  charter  of  cities  of  that  class,  at 
voce  opon  its  adoption,  except  that  the  chair- 
man elected  from  the  board,  consisting  of  sev- 
en membeis.  became  the  mayor,  and  therefore 
be  and  three  of  tbe  members  did  not  thereafter 
("oDittitate  a  auorum,  though  they  had  done  so 
nnder  the  old  diarter. 

Appeal  from  clrt-ult  court.  Barren  county. 

"Not  to  be  officially  reported." 

Action  by  J.  N.  Smith  against  F.  G.  Bybee 
and  others  to  test  tbe  validity  of  a  city  urdi- 
uaDce.  Judgment  for  plaintiff,  and  defend- 
ants ^peal.  Attirmed. 

Basil  Blcfaardson  and  Herman  Morris,  for 
appellant  V.  Balrd.  for  appellee. 

OHEAB,  1.  Thl%  action  was  brought  un- 
der section  8630,  Ky.  St.  to  test  the  raUdity 
<tf  an  OTdlnance  of  the  dty  at  Olasgow  at- 
tempttaig  to  annex  additional  territory  to  its 
enporate  limits,  under  the  proTlslon  of  sec- 
tloD  8611,  Ky.  St  On  a  former  appeal,  de- 
cided June  19.  1900  (67  8.  W.  788).  we  beld 
tbe  action  could  be  maintained,  but  that  the 
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petition  failed  to  state  sufficient  facta  to  sup- 
port It  and  reversed  the  Judgment,  with  di- 
rectl<ms  to  allow  appellee  O^l^ntlff  below)  to 
amend  bis  petition.  On  a  return  of  the  case 
to  the  circuit  court  amendmoits  to  the  peti- 
tion were  filed,  and,  demurrers  thereto  tuiT- 
Ing  been  finally  oTeiTuled.  the  defendants 
(the  city  <MC  Glasgow  and  F.  G.  Bybee,  po- 
lice Judge)  declined  to  answer  or  plead  fur- 
ther, and  judgment  was  rendered  granting 
the  prohiblUon  prayed  for,  and  adjudging 
the  ordinance  Told.  The  petition,  as  now 
amended,  avers  that  the  proposed  ordinance 
was  flnt  presented  at  a  meeting  of  the  coun- 
cil on  September  28, 1^  but  that  It  was'not 
"passed,"  and  that  no  m^ber  of  the  coundl 
Toted  for  It;  that  tbe  council  bad.  by  ordi- 
nance previously  adopted,  fixed  the  first 
Monday  In  each  month  as  tbe  date  ot  Its  reg- 
ular meetings,  and  the  office  of  the  Times  as 
the  place  of  such  meeting,  but  that  this  or- 
dinance annexing  ttie  territory  was  attaint- 
ed to  be  enacted  at  a  meeting  held  on  the 
26th  day  of  tbe  month,  and  at  the  coun^ 
court  clerk's  office,  which  was  not  the  Times 
office.  It  further  averred,  as  to  the  second 
ordinance,  that  at  the  session  of  the  conncil 
at  which  It  wss  attempted  to  be  passed  there 
were  only  three  members  and  the  mayor 
(who  was  ex  officio  chairman  of  the  board); 
that  there  was  not  a  Quorum  present  at  the 
meeting;  that  the  ordinance  was  never  pub- 
lished subsequent  to  Ibe  meeting;  that  the 
meeting  was  beld  October  27,  at  the 

county  clerk's  office.  Instead  of  at  the  place 
previously  fixed  by  ordinance,  to  wit,  tbe  of- 
fice of  the  Times  newspaper.  He  further 
averred  that  it  had  adopted  rules  of  proce- 
dure by  which  It  provided  that  no  oi'dl nance 
duould  be  passed  at  the  meeting  at  wblcb  it 
was  introduced,  unless  by  a  two-thlrda  vote 
of  the  board  tbe  rules  were  snqwnded,  and 
that  such  suspension  was  not  had,  but  the 
ordinance  was  attempted  to  be  passed  In  vio- 
lation ot  those  roles.  These  Acts  are.  of 
course,  on  demurrer  admitted  as  tni& 

Tbe  city  of  Glasgow  is  a  <Aty  of  the  fifth 
class,  tiaring  been  so  assigned  in  tiie  classi- 
fication previous  to  July,  189B.  The  statute 
providing  governmoits  for  citlefl  of  the  fifth 
class  became  a  law,  and  went  Into  effect,  on 
July  8.  189S.  City  of  Fulton  v.  Blytbe  (Ky.) 
80  8.  W.  1018;  Bybee  v.  Smith  (Ky.)  67  S.  W. 
78».  This  statute  provides  (section  3616,  Ky. 
St)  that  "the  government  of  said  cities  shall 
be  vested  in  a  mayor  and  city  council,  to  con- 
sist of  six  members,"  and  (section  ^134)  "a 
majority  of  the  members  diall  constitute  a 
quorum  fbr  tbe  transaction  of  business. 
*  *  *  The  mayor  shall  preside  at  all  meet- 
ings of  the  council,  and  may  vote  in  case  of 
a  tie  vote  of  the  coimell."  A  quorum  of  the 
coondl  of  this  city  then  was  not  less  than 
four  members  and  the  mayor.  City  of  Som- 
erset V.  Smith  (Ky.)  49  S.  W.  466.  Prior  to 
the  adoption  of  the  statute  providing  and  reg- 
ulating governments  of  cities  of  the  fifth 
class,  Ulasgow  n'as  governed,  M  to  Its  mr 

Digitized  by  GOOglC 


19  fa  SOUTHWESTBRN  BGPOBTER 


nicipal  affairs,  by  the  provisions  of  Its  char- 
ter, theretofore  granted  by  the  legislature. 
It  had  a  board  of  seven  "trustees,"  one  of 
whom,  when  elected  by  the  other  members, 
became  chairman  of  the  board,  exercising 
the  functions  of  the  mayor  provided  for  In 
the  new  law.  It  It  argued  for  appellant  that, 
under  section  166  of  the  constitution,  the- new 
statute  did  not  take  effect  till  after  the  elec- 
tion of  a  new  board  of  councUmen.  Section 
166  la  as  follows:  "All  acts  of  incorporation 
of  cities  and  towns  heretofore  granted,  and 
all  amendments  thereto,  except  as  provided 
in  section  167,  shall  continue  In  force  under 
thlB  constitution,  and  all  city  and  police 
courts  established  In  any  city  or  town  shall 
remain  with  their  present  powers  and  juris- 
dictions, until  such  time  as  the  general  as- 
sembly shall  provide  by  general  law  for  the 
governing  of  towns  and  cities,  and  the  offi- 
cers and  courts  thereof;  but  not  longer  than 
four  years  from  and  after  the  first  day  of 
January,  1891,  within  which  time  the  gen- 
eral assembly  shall  provide  by  general  laws 
for  the  government  of  towns  and  cities  and 
the  officers  and  courts  thereof,  as  provided 
In  this  constitution."  Section  167  merely 
provides  that  offices  then  In  office  should 
hold  until  their  successors  were  elected  and 
qualified. 

The  adoption  of  the  general  law  governing 
cities  and  towns,  in  June  and  July,  1893,  was 
in  compliance  with  section  166,  and  imme- 
diately thereupon  every  provision  of  their 
several  respective  charters  in  conflict  with 
the  statute,  providing  for  their  government, 
was  repealed.  On  the  former  appeal  In  this 
case  we  held:  "The  trustees  of  the  old  town 
becam*  the  'city  council'  by  the  fiat  of  the 
charter,  and  were  the  legally  constituted 
legislative  body  in  and  for  the  town,  from 
and  after  July  8,  1883."  Therefore,  under 
section  3634,  Ky.  St,  as  construed  and  ap- 
plied in  City  of  Somerset  v.  Smith,  supra,  to 
constitute  a  quorum  ol  the  council,  four  of 
Ita  members,  besides  the  mayor,  must  have 
been  present.  Under  the  old  charter,  the 
chairman  (ex  officio  mayor)  was  one  of  the 
"trustees."  bnt  he  had,  under  the  law  then, 
only  the  same  powers  and  privileges  as  un- 
der the  new,  so  far  as  voting  was  concerned. 
The  new  statute  merely  cbanged  his  titie, 
and  defined  his  prerogatives.  Being  exclud- 
ed trom  the  privileges  of  a  member,  save 
In  event  of  a  tie  vote  in  the  council,  the  law 
requiring  a  quoiiim,  to  consist  of  at  least 
four,  was  not  fulfilled  by  the  mere  presence 
of  the  mayor  and  three  members.  Section 
3638,  Ky.  SL,  provides:  "•  •  •  Every  or- 
dinance shall  be  signed  by  the  mayor,  attest- 
ed by  the  clerk,  and  published  at  least  once 
in  a  newspaper  published  In  such  city.  *  *  • 
And  shall  be  In  force  from  and  after  such 
publication."  It  is  admitted  a  newspaper 
was  published  in  the  city,  but  it  Is  averred 
In  the  petition  that  the  ordinance  annexing 
the  proposed  additional  territory  was  never 
published.    It  follows  from  the  foregoing 


(K7. 

that  the  ordinance  annexing  the  teciltory  in 
question  was  not  adopted  as  required  by 
law,  and  was  void.  It  becomes  unnecessary. 
In  our  opinion,  to  notice  the  other  matters 
assigned  as  errors,  or  asserted  by  appellee 
as  vitiating  the  ordinance  In  qnesUoo.  Judg- 
ment affirmed. 

POUTER  V.  OOMHONWnALTH.1 
(Oonrt  of  Appeals  of  Kentncky.   Mardi  1. 

1901.) 

LARCENY  —  INDICTMENT  —  BVIDBNCB  —  CO.V- 
PBSSION  OP  ACCOHPUCB  IN  PRSSENCI^ 
OF  ACCUaXD-CONFBBSION  EXTORTBD  BV 
THREATS  —  CORROBORATION  09  ACCOM- 
PUCE. 

1.  An  Indictment  fw  larceny  alleged  to  have 
been  committed  by  taking  the  personal  prou- 
erty  of  a  firm  named  as  sodi  is  aufDdent  with- 
out naming  spedflcally  the  members  wi  the 
firm. 

2.  The  confesBion  of  an  alleged  accomplice 
Implicating  the  accused,  made  Ui  his  presence 
when  both  were  Id  custody  of  an  officer,  was 
not  admissible  against  accused,  though  ho  re- 
mained silent,  and  later  in  the  day  acc^ted 
from  the  alleged  accompUce  a  part  of  tite  mon- 
ey they  were  charged  with  having  stolen. 

3.  The  confession  of  an  accomplice  eirtorted 
from  him  by  threats  waa  not  admhsible  against 
accused. 

4.  Under  Cr.  Code  Prac.  I  2*1.  piovidtaig 
that  "a  conviction  cannot  be  had  upon  the  tes- 
timony of  an  accomplice  unless  corroborated 
by  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  crime." 
one  aecomplioe  cannot  corroborate  anothw  so 
as  to  authorise  a  conviction  upon  the  testimony 
of  the  two  accomplices  alone. 

Appeal  from  circuit  court  Jefferam  coun- 
ty, criminal  division. 

"Not  to  be  officially  reported." 

Thomas  Porter  was  Mmvlcted  of  the  of- 
fense of  grand  larceny,  and  he  appeals.  Re- 
versed. 

Xatban  I.  Kahn,  for  appellant  Robt  J. 
Breckinridge  and  Mwrieon  BreeUnrldse,  for 

the  Commonwealth. 

O'REIAR,  J.  The  appellant  Thomas  Por- 
ter, was  Indicted  In  the  Jeff^son  circuit 
court,  tried,  and  convicted  ot  the  crime  of 
grand  larceny,  the  charge  being  laid  In  the 
Indictment  that  he  did  with  force  of  arms 
unlawfully  and  feloniously  take  and  steal 
and  carry  away  $100  in  lawful  money  of  the 
United  States,  the  personal  property  of  the 
firm  of  Hausgln,  Ifulton  &  Co.  The  first  ob- 
jection raised  on  this  appeal  Is  as  to  suffi- 
ciency of  the  Indictment  It  being  ai^ed 
that  the  failure  of  the  commonwealth  to 
name  specifically  the  members  (rf  the  firm 
charged  to  be  the  owners  of  the  money  was 
a  fatal  defect.  It  seems  that  in  some  Jorls- 
dlctions  It  has  been  held  that  such  particu- 
larly of  description  Is  required,  but  in  this 
state  that  rule  does  not  in^vaiL  In  Reed  v. 
Com.,  7  Bush,  642,  an  indictment  which  al- 
leged the  ownership  of  the  property  In  "the 
Tennessee  River  Packet  Company,  D.  W. 
Swan,  Lilttle  Bros.,  and  others"  was  held 
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sood.   Furtbermore,  section  128  of  the  Crim- 
inal Code  of  Practice  Is  aa  follows:   "If  an 
offense  Invc^Tlng  the  commlBslon  of,  ox  an 
attempt  to  commit  an  Injury  to  person  or 
property,  or  the  taking  of  proper^,  be  de- 
scribed In  other  respects  with  sufficient  cer- 
tainty to  identify  the  act,  an  erroneeus  alle- 
gation as  to  person  Injured  or  attempted  to 
be  iDjored,  as  to  owner  of  the  property  taken 
or  injured  or  attempted  to  be  injured,  Is  not 
materiaL"  This  Indictment  or  charge  Is  suf- 
flcient;  particularly  the  description  of  the 
property  stolen;  it  having  been  charged  even 
more  particularly  than  we  bare  attempted 
to  quote,  and  we  hold  that  the  Indictment 
was  sifficient  as  chai^ng  the  crime  indi- 
cated.   On  the  trial  three  witnesses  were 
permitted  to  testify,  over  the  objection  of 
appellant  as  to  confession  made  in  presence 
of  appellant  by  one  of  his  alleged  accom- 
plices, that  several  hours  after  the  commis- 
sion of  the  crime,  and  after  appellant  and 
two  persons  charged  as  having  been  his  ac- 
complices in  the  crime  were  handcuffed  to- 
gether, and  in  the  presence  of  the  officers  In 
charge  and  the  clerk  of  ,the  owners  of  the 
money,  (me  of  the  accomplices,  in  the  pres- 
ence and  hearing  of  the  appellant,  confef!sed 
to  the  taking  of  part  of  the  money  charged 
In  the  Indictment,  and  that  later  in  the  day 
he  gave  the  appellant  two  dollars  of  It;  that 
appellant  was  silent,  and  did  not  say  any- 
thing, supposed  admission  by  appellant 
was  the  principal  evidence  against  him  on 
the  trial    The  court  overruled  the  motion 
to  exclude  it  from  the  Jury,  and  they  were 
permitted  to  consider  it  In  rendering  their 
verdict    Tills,  we  think,  was  error.  The 
true  rule  on  this  subject  may  be  stated  from 
the  text  laid  down  in  Robertson's  Ky.  Cr. 
Proc.  i  968,  as  follows:    "To  be  admissible, 
the  statements  must  have  been  heard  and 
nnderstood  by  him.  He  must  have  been  In  a 
situation  that  be  was  at  liberty  to  make  a 
reply,  and  they  must  have  been  made  by 
such  person  and  under  such  drcnmstances 
aa  naturally  to  call  for  a  reply,  unleBs  he  lu- 
teuds  to  admit  them.  Thus,  If  the  defendant 
Is  In  cnstody  or  under  any  restraint  or 
duress  at  the  time  the  statement  is  made,  or 
if  the  statement  is  made  by  a  stranger, 
whom  be  is  not  called  to  notice,  bis  silence, 
if  he  makes  no  answer,  cannot  be  regarded 
as  raising  any  Inference  against  him."  •  The 
text  seems  to  be  supported  by  abundant  and 
most  respectable  autborlties.  Including  a  full 
recognition  of  it  by  this  court  in  the  case  of 
Jickaon  v.  Com..  38  S.  W.  426:  "We  are  not 
satisfied  that  It  was  proper  thus  to  limit 
this  testimony.    On  the  contrary.  It  woald 
■eem  that  those  portions  ot  Walltng's  state- 
mettt  which  Jaclc-ion  did  not  deny— or,  in 
otter  words,  remain  silent  about— were  the 
portions  which  were  Incompetent.  If  any 
were.   This  Is  true  because  Jackson  was  not 
called  on,  or  it  was  not  Incumbent  on  him  to 
■peak  ^  alL    He  had  the  right  to  remain 
aUeat  when  charged  with  the  crime,  and 
61 8.W.— 2 


gntlt  is  not  to  be  Imputed  to  him  by  reasmi 
oi  that  silence."  Further  confessions  were 
extorted  from  one  of  the  accomplices  by 
means  of  threats  ot  the  officers  '*to  whale 
him  to  the  bone,"  and  by  another  officer  who 
had  said  to  him:  "All  we  want  is  the  money. 
Why  don't  you  tell  us  where  the  money  Is. 
and  we  will  turn  you  loose?*  This  confes- 
sion waa  manifestly  procured  by  the  flattery 
of  hope,  or  the  torture  of  fear,  and  should 
have  not  been  admitted  In  evidence.  Langh- 
Un  V.  Cbm.  (Ky.)  37  S.  W.  590. 

1'he  principal  evidence  tending  to  connect 
ai^llant  with  the  commission  of  the  crime 
Is  the  confession  or  testimony  oC  his  two  ac- 
complices tending  to  Implicate  him.  Tlie  In- 
structions given  by  the  trial  court  are  not 
copied  into  the  record,  it  being  stated  In  the 
bill  of  exceptions  that  they  were  not  objec- 
tionable. We  are  asked  to  reverse  the  case 
because  the  trial  court  refused  to  give  a  per- 
emptory Instruction  at  the  close  of  the  evi- 
dence for  the  commonwealth.  While  the 
evidence  connecting  the  plaintiff  with  the 
commission  of  the  crime,  as  we  have  said.  Is 
most  meager,  and  by  no  means  satisfact(»7 
to  our  minds  as  to  his  guilt,  independent  of 
the  confession  of  his  accomplices,  yet  there 
were  some  circumstances,  though  sll^t  that 
probably  should  be  considered  by  the  Jury; 
and,  inasmuch  as  the  bill  of  exceptions  is  not 
a  stenographic  report,  but  Is  a  summarized 
statement  of  the  witnesses'  testimony,  we  do 
not  feel  permitted  to  say  that  the  case  la  one 
where  such  Instruction  should  have  been 
given.  Of  course,  where  two  accomplices  are 
produced  as  witnesses,  they  are  not  deemed 
to  corroborate  (me  another  as  to  guilt  of  the 
accused,  as  a  sufficient  compliance  with  sec- 
tion 241,  Cr.  Code  Prac,  providing  that:  "A 
convictltm  cannot  be  bad  upon  the  testimony 
of  an  accomplice,  unless  corroborated  by 
other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense;  and 
the  corroboration  is  not  sufficient  If  It  merely 
show  that  the  offense  was  merely  committed 
and  the  clnrumstances  thereof."  Blackburn 
V.  Com.,  12  Bush,  181;  Smith  v.  Com.  <Ky.) 
17  S.  W.  182.  For  the  reasons  Indicated, 
the  judgment  la  reversed,  and  remanded  tor 
new  trial  not  Inomslstent  herewith. 

SIMMOKS  V.  SAMUELS  et  al.i 

(Oonrt  of  Appeals  of  Kentucky.    March  S, 
1901.) 

APPSAIi  AND  ERROR— SB(30ND  APPBAL^ULW 
OF  THE  CASE. 

A  Judgment  locating  a  dividing  line  in  ex- 
act accordance  with  a  mandate  of  the  court 
of  appeals  must  be  affirmed,  though  the  court 
may  sow  be  of  opinion  that  It  deprives  appel- 
lant  of  land  to  which  he  hod  the  better  title, 
as  the  opinion  on  the  former  appeal  la  the 
law  of  the  case. 

Appeal  from  circuit  court  Bullitt  county. 

"Not  to  be  officially  reported." 

>  Reported  by  Edward  W.  HIBM,  Esq..  of  tht 
ffrankfort  bar,  aad  formorly  Msta  raporur. 
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Action  by  6.  W.  Blmmnni  agalnit  Mary 
UMto  SftmD^  and  odien  to  locate  Hie  dlTld- 
Isf  line  between  adjotilng  tracta  of  buxL 
Jmlgimiit  for  dtfandantt,  and  plaintiff  appeala 
AiBmuA. 

Ben  Chapeie,  for  q>pdlant  J.  W.  Qnma, 
tor  appellees. 

HOBSON,  J.  This  l8  tHe  second  appeal  of 
this  case.  For  opinion  on  tbe  firmer  aK>eal, 
see  SamudB  t.  SlmmoDS,  44  8.  W.  896.  Aj^ 
pellant  alleged  tn  bis  petition  that  he  owned 
a  tract  of  land  containing  76  acres,  more  or 
less,  conveyed  to  bhn  by  George  Oaither  and 
wife  hj  deed  of  date  March  26, 1892;  that  ap- 
pellee, subsequent  to  ibis  purchase  of  his, 
boagbt  of  Oaither  a  tract  of  land  adjoining 
bis;  tiiat  the  dlrlding  line  between  them  ran 
east  from  a  certain  corner,  and  there  was  a 
dlsinite  between  them  as  to  the  location  of  the 
line.  Appellee  bj  her  answer  set  up  her  title 
and  the  line  claimed  by  her,  and  denied  that 
the  line  claimed  by  aj^Dant  was  the  true 
Une.  It  was  admitted  by  both  parties  that  the 
dlrlding  line  ran  east  and  west  They  differ- 
ed as  to  tbe  comer  from  which  It  should  start 
The  land  In  controrersy  was  therefore  bounded 
by  two  parallel  lines.  'On  proof  baring  been 
taken,  the  court  below  adjudged  tbe  line  claim- 
ed by  appellant  to  be  the  true  line.  Appellee 
prosecuted  an  appeal  to  this  court,  and  obtain- 
ed a  reversal  of  this  judgment  on  the  former 
appeal  above  referred  to.  The  cause  was  re- 
manded, "with  directions  to  fix  the  walnnt  and 
sassafras  as  plaintiff's  beginning  comer  or 
starting  point  which  seems  to  be  the  north 
comer  of  the  Crow  forty-acre  tract  and  run 
from  ^e  said  beginning  comer  east  to  Nelson 
Qaither's  line,  and  adjudge  tbe  same  to  be  tbe 
dividing  line  between  appellant  and  appellee," 
On  tbe  return  of  tbe  cause  to  the  court  below, 
he  caused  a  line  to  be  mn.  as  directed  In  the 
mandate,  east  from  the  comer  Indicated  to  the 
Oaither  line,  and  established  that  Ihie  as  the 
dividing  line  between  the  parties.  Appellant 
complains  of  this  judgment  for  the  reason  that 
the  line  so  established  cnto  off  1  i/n  acres 
ut  a  20-acre  tract  held  by  bim  under  an  older 
deed,  which  was  expressly  excepted  out  of 
appellee's  deed  when  she  bought  from  Oaither. 
He  Insists  that  this  20-acre  tract  was  never 
In  controversy,  that  his  title  to  It  was  always 
admitted,  and  that  therefore  the  establishment 
of  a  line  cutting  off  a  part  of  that  tract  to  ap- 
pellee ts  erroneous.  But  It  will  be  observed 
that  the  oonrt  below  has  followed  literally  tbe 
mandate  of  this  court  >nd  that  under  tbe 
opinion  delivered  on  the  former  appeal  this 
line  was  settled  as  the  dividing  line  between 
tbe  parties,  and  nothing  left  for  adjudication  la 
the  court  below  but  the  location  of  tbe  Une 
running  east  from  tbe  sassafras  and  walnut 
to  the  Galtber  line.  It  Is  not  contended  that 
this  line  has  not  been  properly  located  as  di- 
rected by  this  court  and  it  cannot  be  so  con- 
tended. The  case,  therefore,  comes  simply  to 
this:  that  on  tbe  former  appeal  the  court  di- 
rected a  line  to  be  establtsbed  which  gtna 


appellee  1  Vii  sccea  of  land  ttat  dtarly  ftp- 
peUaat  had  the  bettw  Utte  to  U  thia  li  tnie^ 
appellant  can  have  no  relief,  for  tbe  naaoo 
that  tba  opinion  landned  m  tbe  Conner  ap- 
peal la  the  law  9t  flie  caat,  and  is  blndlnc  on 
this  oBort  no  leas  than  on  the  court  below. 
The  recwA  alao  abowi  that  both  ttie  aarrctya 
made  befttre  the  former  atveal,  and  beCrae 
this  court  when  that  appeal  was  detarmlned. 
showed  tbe  line  just  aa  It  la  now  located,  and 
sbow«d  that  It  cot  irfT  the  1  s/ii  ^cree  now  In 
contest  These  mape  also  show  that  appellant 
after  cutting  off  the  1  i/n  acres,  atUI  baa  left 
more  than  20  acres  In  bis  boniKlary,— tbe 
qnantlty  that  his  deed  calls  for;  and  tbe  cor- 
ner at  the  sasasfras  and  walnut  being  well 
eatabUshed,  and  both  parties  agreeing  that 
tbe  dlTldbig  line  ran  due  east  and  veat  tbe 
court  on  that  appeal,  no  donbt  eondiiaed  that 
In  'mnnlng  out  tbe  20  aoea  It  bad  been  probed 
over  too  fkr  im  i^prtlBe*  'nua  predae  qnea- 
tloB  in  contest  havlnc  been  settled  on  tbe  tor- 
mer  appeal,  and  ti»  court  bdow  barbie 
ply  carried  out  tbe  mandate  of  this  coort  the 
jndgment  complained  of  la  afflnned. 

CINCINNATI  TIMB8-OTAB  CO.  r. 
FRANCE.  1 
(Court  of  Appeals  of  Eentncfcy.   ICaich  S. 
1901.) 

FORBION  CORPORATIONS  —  SBRVIOB  OF  PRO- 
CESS—VBNUB  OF  ACTION  FOR  LIBK^-IH- 
FROPBB  INTBRRUPTIW  BT  OOURT  CT  AROU- 
MBNT. 

1.  Where  defendant  a  foreign  corporation, 
moved  to  quash  the  service  of  process  oo  the 
ground  that  the  person  on  whwn  tbe  psoeeae 
was  served  was  not  its  agent  It  was  error  to 
require  defendant  to  amend  its  affidavit  so  as 
to  disclose  an  agent  upon  whom  service  of 
summons  might  be  bad,  and  upon  fta  failure 
to  do  so  to  render  Judgment  by  default 

2.  ^e  venue  of  an  action  to  recover  dam- 
ages for  a  libel  published  in  a  newspaper  Is 
In  anr  coun^  in  which  the  newspaper  was  dr^ 
cnlated,  and  snmrnons  may  he  served  in  a 
conntv  other  than  that  In  whidi  the  action  is 
brought. 

3.  A  vender  of  newspapers,  who  buys  his 
copies  from  the  publisher  for  tbe  purpose  of 
roBelling  them,  is  not  an  agent  of  the  publish- 
er for  the  purpose  of  service  of  process. 

4.  Id  an  action  for  libel  the  plainti^s  char- 
acter is  necessarily  Involved,  and  therefore  It 
was  «ror  In  such  an  action  to  interrupt  coun- 
sel for  defendant  aa  he  was  c(nnmentiag  in 
his  argnmeat  to  the  jury  upon  the  probata  ef 
feet  of  the  libelous  publication  upon  the  char- 
acter of  a  man  of  the  calling  of  plaintiff,  who 
was  engaged  In  conducting  lottery  schemes, 
and  thereupon  to  orally  instruct  tba  jury  tiwt 
they  had  nothing  to  do  with  anybody's  cbM.t' 
Bcter. 

Appeal  from  drcnlt  oonrt,  Kenton  coim^. 

"Not  to  be  officially  reported." 

Actkm  by  A.  U  France  against  tbe  (^dn- 
natl  Tlmea-Star  Onnpany  to  recover  damagea 
for  ItbeL  Jud^ent  for  fdalntlff,  and  de- 
fendant M)pea2a.  Berersed. 

Harvey  Uywa  and  T.  M.  H inkle,  for  ap- 
pelant B.  F.  Oraalanl  and  H.  P.  Wbltaker. 
for  appelleft 

iRspocteS  by  Bdwsrd  W.  Bines,  Rs^  eC  tha 
Ftaaktort  bar.  sad  lonnsrly  staM  reportsr. 
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O'REAX.  X  AppeUant  was  sued  In  the 
KentQD  ctrenlt  eonrt  for  poblMilac  an  al- 
leged libel  against  appellee.  Serrloe  of  snm- 
nums  waa  bod  upon  one  Oairle  MendentiaU. 
The  BberlfTs  Rtars,  «  amended,  reads: 
"Hm  Bherlff  of  KenloD  couoty  bi;  leare  of 
coart  amends  his  original  retom  of  aerrioe 
of  proeesB  herein,  and  bstb  tbat  he  snred 
the  process  herein  by  deUrertng  a  tme  cc^r 
of  the  said  smumoos  to  Carrie  Mendenhall; 
■he  being  the  ron waging  agent  of  the  defend- 
ant, the  Cincinnati  Times-Star.  In  Kenton 
conntr,  Eeotndcy,  and  said  companr  having 
no  presldoit,  rice  president,  no  seeretarr  or 
libnulan,  no  easbier  or  treasuner  or  tietk,  m 
Kfston  cematy,  upon  whom  proeess  covM  te 
terred."  The  petition  alleges  that  appellant 
is  an  Ohio  eorporatlon,  engaged  In  pnbUAing 
a  daily  end  weekly  newspaper,  and  circular 
ing  the  same  in  Eentos  county,  Ky.,  and  else- 
where. Carrie  Mendenhall  aad  the  manager 
of  the  ap];>eUut  «aeb  filed  affldarlta  denying 
that  Oarxle  Mendenhall  was  at  the  time  of 
the  serrle^  or  had  erar  been,  the  managing 
agent,  or  agmt  at  all,  et  the  cocporatlon,  and 
alleging  that  she  boo^t  papers  &om  It  for 
lesale,  and  that  was  her  sole  eoonection  with 
It  The  court  upon  these  ,affldaTUa.  held,  in 
an  oE<der  entered  April  1.  1868,  "It  Is  adjudg- 
ed that  the  defendant  Is  net  before  the  eotut. 
and  tbe  [dalntlff  excepts."  bat  subseqaently 
eatered  this  order,  June  28,  1896:  "The  sher- 
iff Is  giTen  leaTe  to  amend  his  return  herein. 
The  defendant  the  Cinctanatl  Time»^Star 
Co..  Is  required  and  ordered  to  amend  aiB- 
davlti  filed  on  its  behalf  on  January  8  and 
Janaary  24,  1868.  by  stating  npon  whom 
proceaa  can  be  serred  In  tbia  state,  on  or  be- 
r«re  July  5.  1S08."  Defendant  faUIng  to 
eamply  with  tbe  order  above  quoted,  waa 
Qompelled,  ander  protest,  and  saving  Its  ob- 
jections and  ecceptlons,  to  file  answer,  or 
snfFer  indgment  by  deftinlt.  Tbe  matter  pub- 
Ildied  and  complained  of  was  as  follows: 
"(1)  People  who  know  A.  L.  France  will  re- 
qnire  more  evldenee  than  his  affldarlt  to  ooa- 
rince  them -that  Geo.  B.  Cox  ever  recelTed 
a  doUar  trosa  any  polk?  company,  aa  I>^ranee 
alkgea.  On  his  own  statement,  France 
ftands  a  convicted  perjarer;  for  in  his  afllda- 
rlt  be  Bweara  that  Cos  waa  given  tbe  money 
while  be.  France  (meaning  the  plalntifO> 
was  manager  of  the  policy  eompfuy  In  Cov- 
ington. When  the  policy  cases  were  tried 
before  Judge  Sage  in  the  United  Statea 
court  France  (meaning  Ijbe  plaintiff)  swore 
that  be  not  then,  and  never  had  been, 
eonnectsd  tm  any  capacity  whatsoever  with 
any  lottoy  or  policy  company.  Now  he 
swears  tiiat  be  was  manager  of  the  company. 
(Z)  The  fact  is,  France  (meaning  tbe  plain- 
tiff) was  discharged  from  the  pollcj  company 
I^  hla  brother.  W.  C.  France,  and  Morris 
Bldunood  was  appcdnted  to  succeed  blm. 
Hie  canae  of  the  dlacbarge  was  a  difference 
of  e^nien  abont  tbe  pay  n^l.  wblcb  A  L. 
Vyance  (meaning  tbe  plaintiff),  tbe  affidavit 
maker,  oMlfl  not  or  d£d  net  aatlafactorlly 


aplain  to  bis  brother.  Whw  tlie  latter  left 
for  New  York  several  weeks  ago,  he  ex- 
Tjnami  tbe  wish  that  A  L.  Frames  Iw  MM 
to  tbe  penltentlazy.  If  poeslMa** 

'nie  court  erred  in  reqnlring  ai^llaat  tm 
so  amend  Us  affidavits  as  to  dladese  an  ageitt 
vpon  whom  service  of  susomMUi  aaight  he 
had  in  19i1b  state.  Bridge  Co.  v.  White's 
Adm'r  (Ey.)  49  S.  W.  96.  Btit  before  an- 
swer filed  In  tide  «aae,  appellee  cavsed  swn- 
Brans  to  be  served  npon  anotiber  pertwn.  In 
Campbell  coauty,  ataown  by  tte  ^rMTs  re- 
tom to  be  an  agent  of  the  appeUsnt  econ- 
pany.  This  fact  appears  to  have  been  ever- 
looked  in  tbe  iHieparatioD  of  ibe  ease,  tteug^ 
9t  ceiirse,  it  wUl  avail  s^qiejtlee  notwithstand- 
ing; as  conferring  JnrtsdlctloB  on  the  Keatea 
eourt  We  held  la  Press  Oa  r.  Teueily,  4* 
B.  W.  IS,  that  tbe  venae  of  an  action  for  libel 
was  in  the  county  In  which  the  newspaper 
was  circulated.  Therefore  a  service  of  tiie 
summonB  In  Campb^  eounty  upon  an  au- 
thorized agent  of  appellant  gave  tbe  Kenton 
court  complete  Jurisdiction  to  try  tbe  case 
of  alleged  libel,  wherc  the  paper  cootatolng 
It  waa  circulated  by  appellant  in  Kenton 
county. 

We  deem  it  scarcely  neceaaaiy  to  say  that 
a  v«ider  of  newspapea,  who  buys  his  ec^- 
les  from  the  publl^r  for  potpoees  of  resell- 
ing them.  Is  not  thereby  an  agent  of  the  ptd)- 
lisher  for  inu^ses  of  sastalnlng  service  of 
process  against  the  putillsber. 

Tbe  mllngs  ot  the  court  In  admitting  and 
H^ectlng  evidence  seem  to  as  to  be  without 
fault  and  the  written  Instructions  given  fafr. 
ly  inesent  to  tbe  Jury  the  law  applicable  to 
the  case.  Tbe  Jury  returned  a  vtfdlct  upon 
v^idi  the  court  roidered  jndgmemt  against 
the  pubHsher. 

In  the  course  of  argument  by  ajipellant's 
eoniuel,  he  was  commentlog  to  tlie  jury  upon 
the  probable  effect  of  tSie  libelous  publication 
upon  the  character  of  a  man  of  tSie  invfes- 
slon  and  habitual  calling  of  appellee,  shown 
by  the'  evldenoe  to  have  be^i  Migaged  In  con- 
dncflng  lottery  sch«nes  In  Uils  state  and 
elsewhere  during  most  ot  hla  Ufe.  when, 
upon  objection  by  aivdlee's  emmsel,  the 
ooort  Interrupted  the  oouree  of  argument, 
and  ordlly  Instructed  the  Jury  that  tiiey  had 
nothing  to  do  with  anybody's  character; 
that  character  had  nothing  to  do  with  the 
case.  Aitpellant  saved  exceptloui  to  the  re- 
marks of  the  court  We  think  this  comment 
of  the  court  a  prejudicial  error;  for,  as  a 
matter  of  fact  and  law,  api>eilee's  character 
was  Intimately  and  necessarily  involved  in 
the  Investigation  on  trial.  It  was  the  basis 
of  the  action.  The  law  of  libel  is  founded 
npon  the  theory  that  the  character  (or,  per- 
haps, mote  accurately  speaking,  the  reputa- 
Uon)  of  tbe  libeled  pereoa  Is  Injured  or  dam- 
aged by  the  matter  complained  of;  aad  It  Is 
partly  and  primarily  to  compensate  him  for 
tbis  Injury,  actual  or  presumed,  tbat  tbe  law 
allows  this  action.  It  Decessarlly  foilowa 
then,  that  tbe  dharacter  (that  la,  tbe  revutod 
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Btandlntf)  of  tbe  plaintiff  Is  always  a  f<n<e> 
most  matter  of  conBidetatlon  \>j  tbe  jvrj. 
Suppose  fw  csounide,  It  were  falsely  publish* 
ed  of  (me  notoriously  a  cunmon  gamUer  that 
lie  had  been  conductins  and  had  set  op  sach 
a  game  of  chance  In  this  state  as  onr  stat- 
utes deoumilnate  a  felony.  The  matter 
would  he  a  llbeL  It  would  be  ridiculous  to 
allow  tiiat  he  was  entitled  to  recover  of  the 
llbeler  tbe  same  stm  In  damages  as  would 
one  at  trrepnadtable  standing  and  habits, 
engaged  In  Intimate  and  commendaUe  pui^ 
suits.  Tet  such  would  he  the  rule  eetabUsh- 
ed  If  the  Jury  were  not  permitted  to  consider 
the  character,  standing,  aTocatlon.  conduct; 
and  position  of  tiie  person  Ubded.  For  i3ie 
reasons  given,  tbe  Judgment  is  rerarsed  and 
the  cause  remanded,  with  directions  to  set 
aside  the  verdict  and  award  appelant  a  new 
trial,  and  tor  proceedings  conslstrait  here- 
with. 

OLBASON  V.  BARNBTT  et  at.> 

CITT  OF  LOUIS YIIXB  t.  OLBASON  et  al. 

(Ootirt  of  Appeals  of  Kentucky.   Uarcb  5, 
1901.) 

VUNICIPAL  OORPORATIONS-flTRSBT  A8S0SS< 
HENTS— PBTITIOH  OF  PROPERTY  OWNBR»- 
SIGNING  BY  AOBNT-SUFFICIBNCr  OF  RESO- 
LUTION WHBRB  ORDINANCE  REQUIRED— 
PERMISSION  TO  LOT  OWNERS  TO  IMPROVE 
STREET— ORIGINAL  CONSTRUCTION. 

1.  IJDder  the  charter  of  the  city  of  Louisville, 

SrOTiding  that  "tbe  general  coaQcil  may  in  its 
Iscretion  apoQ  a  petition  of  a  majority  of 
the  property  owners  on  tbe  part  of  a  public  way 
proposed  to  be  improved  grant  them  permission 
to  improve  said  public  way  under  the  supeiv 
vision  of  tbe  engineer,"  a  petition  signed  by  an 
agent  for  property  owners,  which  was  granted 
Of  the  coandl,  was  sufficient  to  protect  the 
property  owners  in  the  coDstmction  made 
thereunder,  so  as  to  exempt  tiiem  from  further 
taxation  for  that  purpose. 

2.  Though  the  charter  required  an  ordinance 
for  the  construction  of  the  street,  yet  as  the 
council,  by  resolution,  accepted  tbe  proposi- 
don  of  the  lot  owners,  and  p^mitted  them  to 
incur  tbe  expense  of  the  work  under  the  belief 
that  they  would  be  free  from  further  taxation 
for  the  purpose,  the  dty  cannot  now  charge 
the  propnty  awners  with  auy  part  of  the  cost 
of  reconstructing  the  street,  npon  the  idea  that 
the  construction  is  an  original  one. 

3.  The  resolution.  If  It  bad  been  passed  with 
the  formality  required  In  the  enac^ent  of  an 
ordinance,  would  have  been  binding  as  an  ordi- 
nance. 

Appeals  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  divIsloQ. 

"Not  to  be  officially  reported." 

Action  by  J.  R.  Gleason  against  Andrew 
Barnett  and  others  to  enforce  a  lien  for  tbe 
<:o8t  of  a  street  Improvement.  Judgment  for 
plaiutifF  against  the  city  of  Louisville,  and 
plaintiff  and  the  city  of  Louisville  separately 
appeal.  Affirmed. 

Lane  &  Harrison,  for  appellant  Oleason. 
H.  L.  Stone,  for  appellant  city  of  Louisville. 
T.  li.  Burnett,  John  Roberts,  and  Hardin  H. 
Herr,  for  appellee  Barnett 


>  Reported  by  Edward  W.  Hlnes,  Esq.,  of  the 
nrsBktort  bar,  and  tomurly  state  repotW. 


O'BEAB.  J.  Appellant  X  B.  Oleason,  as 
contracts,  under  a  contract  made  with  the 
dty  of  LonlsvUle  ttx  tibe  omstmctlon  of  a 
section  of  Highland  avaioe  betweeai  Broad- 
way and  Everett,  brought  this  suit  against 
appeUees,  Andrew  Barnett  and  others,  upon 
the  apportionment  warrants  Issued  against 
the  respective  abutting  lot  owners  for  tbe 
work  done.  The  city  of  Louisville  was  also 
made  a  party  defendant  The  petition  al- 
leged that  the  wwk  named  was  the  original 
constmction  of  the  section  of  the  street 
named,  and  was  In  accordance  with  an  ordi- 
nance duly  passed  by  each  board  ot  the  genr 
eral  council  ot  tbe  npim  the  recom- 
mendation of  the  board  of  puUlc  works,  and 
duly  published  as  reQulrwl  by  law,  and  that 
appellant  Oleason  was  awarded  tbe  coDtract 
as  the  resolt  of  competitive  bidding  required 
by  law;  all  the  facts  relating  to  the  passage 
of  the  ordinance  and  letting  of  the  bid  belnff 
set  forth  In  detail  and  at  length,  A  demur- 
rer was  sustained  to  this  petition,  and  on 
appeal  tbe  Jndgm«it  was  reversed  March  11, 
1880  G!0  8.  W.  67);  we  having  held  In  the 
(pinion  then  ddlvered  that  the  petition  <0A 
state  a  cause  of  action  against  tiie  d^end- 
ants.  An  answer,  was  filed,  setting  up  vari- 
ous matters  of  defense;  but  they  m^  ba 
summarized  in  the  statement  that  defend- 
ants alleged  that  In  1888  the  street  had  been 
graded  and  macadamised,  under  the  provl- 
alons  of  the  city  charter,  at  the  cost  of  tbe 
abutting  lot  owners,  and  that  the  construc- 
tion now  being  sued  for  was  not  original, 
but  was  a  reconstruction  of  said  work.  It 
appears  tbat  In  1S8S  the  locality  In  question 
was  but  sparsely  settled,  and  at  the  Instance 
of  certain  dtixens  residing  on  Everett  ave- 
nue the  question  of  macadamising  Highland 
avenue  was  agitated;  Highland  av^ne  then, 
being  a  dirt  road,  In  some  parts  of  the  winter 
being  almost  Impassable  by  reason  of  mud. 
The  chartw  of  the  city  concerning  original 
improvement  or  construction  of  streets  at 
the  expoiae  of  the  abutting  lot  owners  was 
substantially  as  iu>w,  however,  expressly 
providing:  "(1)  Public  ways,  as  used  In  this 
act,  shall  mean  all  public  streets,  alleys,  side- 
walks, roads,  lanes,  avenues,  highways  and 
thoroughfares,  and  shall  be  under  the  ex- 
clusive management  and  control  of  said  dty, 
with  power  to  Improve  than  by  original  con- 
struction and  re-ccmstruction  fboreot,  as  may 
be  prescribed  by  ordinance;  Improvements, 
as  applied  to  public  highways,  shall  mean 
all  work  and  materials  used  upon  tbem  In 
the  construction  and  re-construction  thereof, 
and  shall  be  made  and  done  as  may  be  pre- 
scribed either  by  <»dlnance  or  contract  ap- 
proved by  the  general  coundL  (2)  The  gen- 
eral coundl  may  in  Its  discretion  nptm  a 
petition  of  a  majority  of  the  property  own- 
ers on  the  part  of  a  public  way  proposed  to 
be  Improved  grant  them  permission  to  Im- 
prove said  public  way  under  the  supervision 
of  the  engineer,  and  within  such  time  as 
may  be  fixed  by  the  general  oonndL** 
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It  Is  claimed  for  appellees  Bamett  and 
others  that,  under  the  last  clause  of  the 
above  statute,  the  citizens  In  Interest  peti- 
tioned the  general  council  In  1888  to  allow 
them  to  construct  the  Improvement  on  this 
section  of  Highland  avenue  at  their  own  ex- 
pense, and  that  they  did  so. 

Following  Is  the  resolution  of  the  council 
and  the  petition  under  which  the  construc- 
tion of  1888  was  done: 

"Be  It  resolved  by  the  general  council  of 
the  dty  of  Louisville:  That  property  own- 
ers,  and  others  Interested  therein,  be  and 
they  are  hereby  authorized,  at  their  own  ex- 
pense and  free  of  cost  to  the  city  of  Louis- 
ville, to  cause  the  Improvement  of  Highland 
avenue  from  the  north  line  of  New  Broad- 
way northeastward  to  the  line  of  Everett 
avenue.  In  accordance  with  the  speclflca- 
tlons  hereto  attached  and  made  part  hereof, 
to  be  done  and  completed  as  herein  provided, 
subject  to  the  approval  of  the  city  engineer, 
such  permission  being  granted  because  the 
street  Is  not  in  condition  for  a  more  perfect 
and  complete  construction  at  the  present 
time." 

"To  the  Honorable  Mayor  and  General 
Council:  We,  the  undersigned  citizens  and 
pn^rty  holders  of  the  city  of  Ixiuisvllle, 
owning  property  on  the  street  mentioned,  re- 
spectfully ask  that  the  above  resolution  be 
passed.  Pink  Varble.  Jr^  for  tiie  Proper^ 
Owners." 

Then  follow  the  specifications,  as  part  of  the 
above  resolution. 

The  work  is  shown  to  have  been  done  ac- 
cording to  these  specifications,  under  the  di- 
rection and  approval  of  the  city  engineer, 
and  accepted  by  him,  and  paid  for  by  the 
property  owners.  Under  this  contract  of 
1888  the  surface  of  the  street  was  required 
to  be.  and  was,  excavated  along  Highland 
avenue  for  a  width  of  16  feet,  one-half  on 
each  side  of  Its  center,  graded  level  and 
smooth,  and  covered  with  large  broken  stones 
or  spalls  from  the  quarries,  so  as  to  leave 
the  crown  3  inches  higher  than  outer  edges, 
all  smoothly  and  evenly  spread  throughout 
the  length  and  width  of  tbe  grade,  and  cov- 
ered with  gravel  or  fine  spalls,  so  aa  to  bring 
the  surface  of  the  street  to  the  level  of  the 
sewer  caps.  It  seems  that  this  street  at  the 
point  in  question  la  30  feet  wide,  from  curb 
to  curb,  and  that  no  curbing  or  guttering  had 
been  i)roTided  by  the  original  improvements, 
as  well  as  that  the  difference  between  the 
16  feet  of  macadam  and  the  30  feet  was 
left  unconstructed.  The  lower  court  dis- 
missed the  petition  as  against  the  lot  own- 
ers, holding  the  work  done  under  the  ordi- 
nance of  1894  to  have  been  a  reconstruction, 
and  not  original  construction,  and  adjudged 
the  coat  thereof  to  be  paid  by  the  city  of 
LoulsrlUe.  The  city  prosecutes  this  appeal, 
urging  that  the  work  was  at  least  partial, 
If  not  wholly,  original  construction,  and  that 
tbe  cost  of  it,  In  so  far  as  it  was  original  con- 
struction, should  be  borne  by  the  lot  own- 


ers. The  contractor  appeals,  without  com- 
plaint of  the  judgment,  but  that,  in  event  of 
a  reversal  for  the  city,  his  rights  might  be 
protected  by  a  reversal,  consequently,  of  the 
judgment  against  him  in  favor  of  the  lot 
owners. 

The  sole  question  for  determination  is, 
was  the  construction  under  the  ordinance 
of  1894  original  construction,  or  a  recon- 
struction of  the  street?  For,  if  It  was  the 
former,  the  lot  owners  were  unquestionably 
liable;  If  tbe  latter,  the  city  only  Is  liable. 
In  solving  this  question.  Incidentally  there 
are  presented  the  following  for  adjudlcatiou; 
(1)  Was  the  petition  signed  by  Varble  a  suf- 
ficient authorization  to  protect  the  lot  own- 
ers in  the  c<mstrnctIon  they  made?  (2)  Was 
the  granting  of  authority  to  the  lot  own<:L-s 
by  the  resolution  of  1888  &  sufficient  compli- 
ance with  the  law  requirli^  an  "(wdinance'* 
to  justify  the  construction? 

It  will  be  observed,  there  is  nothing  In  tbe 
statute  requiring  the  petition  to  the  genei-al 
council  by  the  property  holders  to  be  in 
writing  or  to  be  signed  4>y  them.  A.  personal 
petition,  made  by  tbe  citizens  going  In  a 
body  to  the  council  chamber,  would  undoubt- 
edly have  been  sufficient  Obviously,  tbe 
purpose  of  the  petition  was  to  apprise  tbe 
council  of  the  desire  or  wilUngness  of  tbe 
property  owners  to  be  affected  by  the  im- 
provement, and  of  the  fact  of  such  wiUlng- 
uess  and  readiness  on  their  part  to  mider- 
take  tbe  construction  at  their  own  expense. 
Even  had  a  petition,  in  writing,  signed  by  a 
certain  number  of  cltiz^s,  been  presented, 
extraneous  inquiry  would  have  be«i  neces- 
sary, in  order  to  establish  to  the  satisfaction 
of  the  council  (1)  whether  tbe  i^gners  were 
bona  fide  residoits  of  the  district  affected; 
and  (2)  whether  they  constituted  a  majority. 
So  here  the  council  must  satisfy  Itself  that 
Mr.  Varble  was  authorized  by  tbe  citizens 
affected  to  represent  them  In  the  matter,  as 
welt  as  that  those  so  represented  constituted 
a  majority  of  those  involved  in  the  proceed- 
ing. We  perceive  no  satisfactory  reason  why 
the  petition  might  not  be  presented  by  an 
authorized  agent,  whose  signature  alone 
would  satisfy  the  statute,  provided  he  had 
tbe  authority  to  represent  the  principals  In 
the  act.  Harvey  v.  Uoyd,  3  Pa.  St  331; 
Skinner  v.  Avenue  Co..  57  111.  151. 

More  difficulty  is  presented  by  the  ques- 
tion wbether  the  granting  of  authority  for 
the  Improvement  should  not  have  beeu  by 
ordinance  Instead  of  resolution.  At  first 
glance  this  difficulty  may  not  be  so  apparent, 
but  when  It  is  considered  that  a  resolution 
may  be  adopted  by  both  bodies  of  tbe  general 
council  of  Louisville  at  the  same  session, 
while  an  ordinance  requires  at  least  two 
weeks  to  Intervene  between  its  passage  in 
one  body  and  in  the  other,  thus  affording  to 
the  neighborhood  affected  an  opportunity  to 
protest  and  otherwise  be  heard  as  to  their 
desires  or  objections.  It  will  readily  be  unde* 
stood  that  a  valnable  purpose  was  In 
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In  reQuirtng  sucb  proceedings  to  be  ordt 
nance.  But  bcre  tfte  dtr  baa  by  ita  action 
allowed  tbe  dtteeni  owning  tbe  lota  In  ques- 
tion to  proceed  in  the  expoiae  lumped  In 
tbe  orlgtaial  constructlcHi  of  tbe  meadam 
street,  under  the  auperrlalon  and  a^OTal 
of  ita  engineer,  and  upon  plana  and  speclfica- 
tiona  famished  by  him,  and  ought  not  to  be 
alloved  to  repadtate  Its  action  in  the  prem- 
ises. Of  conrae.  If  the  resolutions  had  been 
paased  In  the  manner  and  with  tbe  statutory 
fonsallty  required  In  the.  enactment  of  an 
ordinance^  the  mere  fact  that  It  was  caUed  a 
"resotntion,"  and  dM  not  follow  in  atrict 
semblanee  the  usual  fom  of  an  ordinance^ 
would  raise  no  question  of  Its  btodlDg  effect 
as  an  ordinance.  Bout.  XjMW  Dtct.  tit  "Or- 
dinaace";  Sower  t.  City  of  Philadelphia.  8& 
Pa.  St.  281;  San  Ftandsoo  Qas  Co.  r.  City  at 
San  Francisco,  6  CaL  ISO.  In  Macldtt  t.  Wil- 
son (Ky.)  45  e.  W.  663,  a  tnniplke  road  had 
been  taken  Into  the  city  Umlts,  and  after- 
wards the  adjacent  property  ownoia  bad,  at 
their  own  expense,  constructed  sidewalks 
and  dedicated  them  to  the  pnbUc,  with  the 
consent,  or  at  least  wttbout  the  objection,  of 
the  ctty.  We  held  socta  constractlon  of  the 
sidewalks  to  be  an  original  construction,  so 
as  to  d^vive  tbe  dty  <tf  the  right  to  compel 
the  constmetton  of  new  or  more  snbstantlal 
walks  at  the  expoiae  of  the  lot  owners.  This 
case  presents  a  much  stronger  equity  for  the 
lot  owners  than  that  one.  Fm  tere  tbe  dty, 
by  resolution,  adopted  the  proposKloB  of  tbe 
lot  owii»s  to  construct  a  macadam  street  ac- 
cording to  Bpedfleatlons  prepared  by  It,  the 
work  to  be  done  under  the  supervision  of  Its 
engineer,  and  permits  tbe  property  ownera 
to  incur  tbe  expense  incident  to  the  work, 
under  tbe  evident  belief  that  when  they  had 
discharged  this  obligation  their  property 
would  be  free  from  further  taxatlMi  for  the 
same  purpose.  It  Is  clear  that  tbe  dty  should 
be  bound  by  this  prof»edlng,  and,  so  tar  as 
the  carriage  way  of  this  portion  of  Highland 
avenue  is  concerned,  must  be  held  to  have 
exbatuted  Its  right  to  compel  Its  construc- 
tion at  the  expense  of  tbe  abutting  property 
ownera.  Such  having  been  the  ruUilg  of  the 
learned  Judge  below,  the  Judgment  Is  affirmed 
In  each  appeal. 

CRADDOOK  v.  LEE  et  al.» 
(Court  of  Appeals  of  Kentucky.    March  1« 
IdOl.) 

PRINCIPAL  AND  SURETY— PAROL  TDSTIMONT 
TO  SHOW  SURETYSHIP— MORTaAOK  EXECUT- 
ED BT  SURETY- LIMITATION  OP  ACTIONS. 

1.  Where  the  obllfiws  fai  a  note  "ji^ntly  and 
severally  promise"  to  )>ay,  any  'ine  of  them 
may,  for  the  purpose  of  pleading  the  statute 
of  liniitattons  applicable  to  sureties,  show  that 
be  was  merely  a  surety,  without  showing  that 
the  obligee  had  knowledge  of  that  fact. 

2.  Tbe  fact  that  a  surety  has  been  dischsKed 
from  liability  I7  the  lapse  of  tbe  i^eriod  of  liml* 
tatlon  spedally  applicable  to  sureties  is  not 


*■  R«ported  bj  Edward  W.  Hlnss,  Esq.,  el  Om 
VrsnUort  twr,  sad  fonnM>lr  stats  rsporter. 


»  bar  t»  tilie  enfotcement  of  a  mevtcage  execut- 
ed by  the  surety  to  secnre  the  dniC,  aad  mt 
nurely  Ills  Uabilt^  as  surety,  the  mortgage 
not  being  barred  until  the  debt  itself  is  barred. 

Appeal  from  cbrcnlt  court.  Hart  county. 

"Not  to  be  offlcifcHy  reported." 

Action  by  W.  B.  Craddock  against  S.  3. 
J.  Lee  and  others  upon  several  i^misBory 
notea  and  to  enforce  a  Ba«rtgage  Uen.  Judg- 
ment for  defendant  S.  3.  3.  Lae  and  againat 
defendant  Elizabeth  B.  lice,  and  plaintiff 
appeals,  defendant  Elisabeth  B.  Lee  prose- 
cuting a  cross  appeal.  Reversed  on  wlglnal 
appeal  and  affirmed  on  cross  appeal. 

EL  h.  James,  fw  appellant  Walktna  * 
OardoBt  tor  apprilees. 

BVRXAM.  J.  On  the  Ist  day  of  Novem- 
ber. 18BS,  James  A.  Lee  and  S.  J.  J.  Lee 
borrowed  from  W.  B.  Craddock  tiie  sum  of 
1^.747.98;  and  executed  and  d^vered  to  bim 
in  consldertttlon  therefor  their  four  promto- 
s«y  notes  for  9686.80  each.  Tbe  first  of 
these  notes  f^  due  one  day  after  date,  and 
the  oUier  three  In  three,  six,  and  nine 
months,  respectively,  and  were  to  bear  In- 
terest at  6  p«r  Goit  from  date.  Bach  oi 
these  notes  purported  to  be  tbe  Joint  obliga- 
tion of  James  A.  Lee  and  &  J.  J.  Lee.  At 
tbe  same  time,  for  the  purpose  of  securtng 
ttie  paynmt  of  each  of  said  notes,  the  obli- 
gors. James  A.  Lee  and  S.  3.  3.  Lee,  with 
Elisabeth  Lee,  tbe  wife  of  &.  J.  J.  Lee.  made, 
acknowledged,  and  drttrered  to  W.  B.  Orad- 
dock  their  Joint  deed  of  mortgage  of  cer- 
tain personal  property  and  real  estate.  A 
part  of  the  real  estate  conveyed  by  the 
mortgage  stood  In  the  name  of  Jamea  A. 
Ijee,  a  part  belonged  to  S.  J.  J.  Lee,  and  a 
part  was  owned  by  Mrs.  B.  B..Lee,  the  wife 
of  B.  J.  J.  Lee.  Tbe  mortgage  recites: 
*7hat,  In  order  to  secure  ttas  payment  of 
said  sums,  the  parties  of  the  first  part  do 
hereby  s^  and  convey  to  the  party  of  tbe 
second  part  the  following  described  real  and 
personal  property.  *  *  *"  The  mortgage 
further  recites:  "Tbat  E.  B.  Lee  expressly 
waives  her  right  of  dower  and  htHnestead 
exemptions  In  and  to  the  lands  of  8.  J.  J. 
Lee  therein  conveyed;"  and  further  stipu- 
lates "that,  should  the  partlea  of  ttie  first 
part,  James  A.  Lee  and  8.  J.  J.  Lee,  well 
and  truly  pay  off  aald  debts,  and  the  cost 
of  tbe  mortgage.  It  was  to  be  null;  other- 
wise, to  remsln  In  full  force  and  effect" 
James  A.  Lee  having  died,  W.  B.  Craddock 
brought  this  ault  against  a  J.  j.  Lee,  as  ad- 
ministrator of  James  A.  Lee,  deceased.  8. 
J.  J.  Lee,  and  Elisabeth  B.  Lee.  on  tbe  2Stb 
of  March,  1898,  In  which  he  asked  a  person- 
al Judgment  against  a  3.  3.  Lee  individually 
and  as  administrator  of  J.  A.  Lee  for  the 
notes  which  fell  due  In  six  and  idne  months 
ftom  the  date  of  their  execution,  with  inter- 
est thereon,  subject  to  certain  credits;  and 
for  a  foreclosure  of  the  mortgage,  and  a  sale 
of  enough  of  the  real  estate  to  pay  them. 
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Tbe  defflodiot  &  J.  J.  Lee  UHnrered.  admit- 
Hie  the  execndon  and  deUTery  of  tlie  n»tet 
toed  hat  alleged  tliat  James  A.  Loe,  de- 
ceeeed,  was  the  prlfidpal  In  both  notea,  and 
t^t  be  atcned  tbam  only  u  accommodatloa 
Mcazit7  for  James  A.  Lee.  and  waa  nerer 
at  any  tlase  bomd  tikereim,  except  as  se- 
ctitity;  and  pleaded  and  idled  upon  the 
lapse  of  time  and  the  statute  of  limitations 
in  bar  of  plaintiff's  rli^t  of  recoverr-  Ha 
also  admitted  tbe  execntton  and  deUTery  of 
the  mortgage  made  to  secure  them,  and  that 
he  was  the  owner.  Jointly  with  his  wife, 
EUiabetb  B.  Lee.  of  the  tract  of  106  acres 
of  land  conveyed  by  the  mortgage;  bat 
alleged  that  he  only  execnted  and  delivered 
the  mortgage  on  the  real  estate  to  secure 
his  liability  as  securi^.  and  not  to  pay  the 
obligation  of  the  principal,  James  A,  Lee; 
and  that,  as  he  had  l>een  discharged  of  the 
personal  UablUty  by  reason  of  the  lapse  of 
time  and  the  statute  of  UmltatloDS,  the  mort- 
g^e  made  to  secure  his  Uablllty  was  also 
rdeased.  He  further  pleaded  that  be  had 
no  assets  In  his  hands  as  administrator  of 
bis  son  James  A.  Lee.  deceased,  and  resisted 
any  Judgment  against  him  as  administrator, 
lite  defendant  Bllsabeth  B.  Lee^  by  answer, 
said  that  she  had  not  signed  the  obligation 
BDSd  on,  and  was  not  in  any  way  bound 
theretm.  and  that  the  lOS  acrta  of  land 
which  she  owned  Jointly  with  her  husband 
were  only  bound  by  the  mortgage  to  secure 
the  UaUlity  of  her  husband,  8.  J.  J.  Lee, 
u  surety  of  her  son  James  A.  Lee;  and  she 
aOeged  that  more  than  seven  years  had 
elapsed  since  the  cause  of  action  accrued 
befwe  the  institution  of  the  suit,  and  that 
her  husband,  8.  J.  J.  Lee.  was  released  by 
rlrtne  of  the  statute  of  limitations,  which 
the  pleaded  and  relied  on;  and  that  the  ef- 
fect of  hia  release  was  to  dlscbarge  the 
mortgage  lien  on  her  land.  Subsequently 
■be  filed  an  amended  answer,  In  which  she 
alleged  that  she  nerer  did  agree  or  promise, 
before  the  execution  of  the  mortgage,  that 
ber  property  should  be  Included  therein, 
or  mortgaged  to  secure  the  payment  of  the 
debt  of  her  son  James  A  Lee,  erldeuced 
\iT  the  notes  sued  on;  that  she  only  executed 
tbe  mortgage  for  the  purpose  of  waiving 
and  releasing  ber  Inchoate  right  of  dower 
and  hiwieatead  In  tbe  land  of  ber  husband, 
S.  J.  J.  Lee.  to  tbe  plaintiff,  Crsddock,  In 
so  far  as  said  S.  J.  J.  Lee  was  personally 
bound  as  security  on  said  debt,  and  not  otb- 
erwln;  and  that  to  the  extent  the  mortgage 
Indnded  her  own  land  and  the  land  convey- 
ed to  her  and  her  husband  Jointly  It  was  a 
fraud  and  mistake,  and  not  her  act  and 
deed;  and  that  she  did  not,  at  the  time  she 
executed  tbe  mortgage,  know  that  It  was 
embraced  therein,  and  denied  liability  for 
tbe  debt  sued  on.  The  Issues  being  made 
op,  and  proof  taken,  it  was  adjudged  by  the 
trial  court  upon  final  submission  that  S.  J. 
J.  Lee  waa  only  bound  as  surety  on  the  ob- 


UsattoB  aoed  on.  and  Uiat  be  naa  rtfeaaed 
under  his  plea  of  the  statute  of  Umltatloas. 
It  was  also  adjudged  that  plaintiff  had  no 
Uen  nptrn  tba  teal  eetate  of  S.  3,  J.  Lee 
Included  in  tba  mortgage,  whidt  conststed  of 
7S  acre^,  described  tn  tbe  petltltm.  and  one- 
half  of  a  tract  of  105  acres  held  Jointly 
with-  his  wife,  B.  B.  Lee;  bat  subjected  Uie 
Interest  of  the  wife  to  tbe  payment  of  the 
debt  sned  on.  Prmn  that  Judgment  tba 
plaintiff,  Oaddock,  and  the  defendant  Mrs. 
Lee  both  appeaL 

It  Is  first  Insisted  for  the  appellant,  C3rad- 
dock.  that,  as  tbe  notes  sued  on  purport  to  be 
the  iolnt  notes  of  James  A.  Lee  and  8.  J.  J. 
Lee.  and  there  is  nothing  In  either  the  notes  or 
Che  mortgage  which  would  hidicate  that  8.  J. 
J.  Lee  was  only  a  security  therein,  he  cannot 
show  that  he  was  a  security  without  bringing 
tbe  scienter  borne  to  the  obligee.  That  this 
Is  the  rule  In  some  Jurisdictions  may  be  read- 
ily admitted,  but  a  contrary  rule  has  bem  es- 
tablished In  this  Btete  by  a  long  Ihie  of  adjudi- 
cations. In  the  early  cases  of  Lewis  r.  Har- 
bin, 6  B.  Mon.  564,  and  Emmons  r.  Overton, 
18  B.  Mon.  047,  It  was  e^ressly  decided  that 
between  ttie  obligors  and  the  obligee,  although 
the  obligation  read,  "We  Johitly  and  severally 
promise,"  etc.,  any  one  of  the  otdigors  could 
show  that  he  was  only  a  security,  so  as  to  be 
protected  In  bis  r^hts  as  surety,  without  al- 
leging and  proving  scienter  on  the  part  of  the 
obligee;  for  the  reason  that  such  forms  of  ex- 
pression In  the  oMIgatlon  do  not  contradict  the 
Idea  (tf  his  being  merely  a  security,  as  It  is  a 
fact  that  he,  whether  as  security  or  principal. 
Is  Jointly  and  severally  bound,  and  do  not  Ox 
the  I^al  Stat  as  of  the  obligors.  The  rale  in 
these  cases  has  been  followed  In  Day  v.  Btn- 
Ingsly,  86  Ky.  157;  Bank  v.  Gaines,  8T  Ky. 
697,  d  8.  W.  896;  Bklnner  v.  Lynn,  61  S.  W. 
167;  Toutsey  v.  Kutz  (dedded  at  this  term) 
60  S.  W.  857.  We  think  the  testimony  con- 
dusively  establishes  the  fact  that  S.  J,  J.  tee 
was  only  an  accommodation  security  for  his 
son  James  A.  Lee  In  tbe  obligation  sued  on, 
and  that,  so  far  as  his  personal  liability  Is  con* 
eemed,  he  Is  discharged  under  the  plea  ot  flie 
stetnte  of  limitations. 

But  the  contention  made  by  appellee  8.  J. 
J.  Lee  that  the  mortgage  of  his  real  estate 
was  only  Intended  to  secure  his  personal  lia- 
bility as  security  on  the  debt  sued  on,  end 
that,  having  been  discharged  of  the  personal 
liability  by  reason  of  tbe  lapse  of  time  and 
the  statute  of  llmltaUous,  tbe  mortgage  Is 
also  released,  presents  a  much  more  serious 
question.  There  is  nothing  In  the  mortgage 
Itself  which  supports  this  contention;  on  the 
contrary.  It  recites  that  It  was  given  to  secure 
the  payment  of  the  debts  sued  for,  and  that  It 
was.  to  remain  In  full  force  and  effect  untU 
they  were  fully  paid  and  discharged.  It  Is  a 
rule  In  some  states  of  tbe  Union  that,  though 
a  note  secured  by  a  mortgage  may  be  barred, 
so  that  no  action  can  be  maintained  thereon, 
yet  the  mortgage  may  be  enforced  against  the 
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land  It  foradomn.  Bee  Booker  r.  Azmitioiic 
9B  Ma  49.  4  8.  W.  727;  LewU  T.  Scbwemi.  8 
Weit  Rep.  8S7;  Belknap  r.  Oleason.  11  Ooim. 
160;  Thayer  t.  Mum.  19  Pick.  686;  BlUiu  t. 
Bd  wards,  8  Oa.  826.  Ooienlly,  wtarae  fbis 
mle  prevalli,  a  different  period  ot  Umltatkma 
ai  to  Uau  ti  provided  statute;  bnt  in  thla 
state  there  Is  no  statute  of  limitations  as  to 
liens,  and.  If  there  is.  nothing  in  the  Instm- 
moit  creating  them  to  show  a  contrary  Intent, 
they  are  only  valid  and  enf  orceatde  so  long  as 
the  debt  th^  are  given  to  secure  is  a  valid  and 
oifOrceable  obligation.  On  tiie  other  bSAd, 
■0  long  as  the  debt  continue  to  be  an  enforce* 
able  obligation,  the  mortgage,  which  Is  an  In- 
cident thereto,  may  also  be  enforced.  The  per- 
sonal obllgati<m  assomed  by  app^e  when 
he  signed  the  notes  (or  bis  son  was  wholly 
distinct  and  Independent  from  the  security 
given  by  the  mortgage.  The  mortgage  In  it- 
self carries  no  promise  to  pay  the  debt,  and 
places  upon  its  maker  no  personal  liability  to 
do  so,  but  Is  only  a  conveyance  of  the  prop- 
erty by  way  of  pledge  for  the  security  of  the 
debt,  and  is  entirely  independent  of  the  person- 
al llalilll^  assumed  by  the.mak»  when  he 
signed  his  name  to  the  obligation.  A  personal 
obUgatlon  may  be  assumed  without  the  ezecu- 
Uon  of  a  mortgage,  and  a  mortgage  may  be 
glvoi,  and  Is  an  enforcaU>le  obligation  to  se- 
cure the  payment  of  ttie  debt,  without  Incur- 
ring a  personal  liability.  Both  may  be  securi- 
ties for  Oie  same  debt,  but  th^  do  not  neces- 
sarily bear  any  reciprocal  relationship  to  each 
other.  This  distinction  was  clearly  pointed 
oat  in  the  opinion  delivered  Id  Hobsm  v.  Hob- 
son's  Bz*r,  71  B^.  666.  In  that  case  a  married 
woman  had  executed  a  mortgage  upon  her  real 
estate  to  secure  a  debt  <tf  her  husband,  to 
which  she  was  not  a  party,  and,  a  suit  having 
been  Instl toted  to  enforce  the  lien  seven  years 
aftar  the  accrual  of  the  cause  of  aetkm  upon 
the  note,  she  pleaded  that  the  mortgage  stood 
only  as  a  security  for  the  payment  of  the  debt, 
and  was  discharged  after  the  lapse  of  seven 
years.  The  court  held  otherwise,  and  said 
that  vis.:  "The  terms  'surety'  and  'security' 
are  sometimes  used  as  synonymous,  and  It  may 
be  admitted  as  true  that  a  brad  or  obligation 
with  surety  is  a  security,  for  the  latter  term 
isclodes  It  as  well  as  the  mortgages,  pledges, 
or  irtiatever  else  may  be  given,  conveyed,  or 
deposited  to  secure  the  payment  of  a  debt  or 
thft  performance  at  a  contract  But  It  Is  man- 
ifest that  tbe  rl^te  and  obligations  pertaining 
to  the  latter  dass  of  securities  are  essentlaUy 
different  from  those  which  are  acquired  and 
incurred  the  act  of  a  par^  in  becoming  a 
sure^  of  another  in  an  ordinary  bond  or  obli- 
gation. The  description  of  security  is  clearly 
comprehended  by  the  provisions  of  the  statute 
referred  to,  both  the  apt  and  apiwoprlate 
language  used  and  the  connection  of  the 'sec- 
tion ^th  the  other  sections  of  the  same  chap- 
ter rdatlog  to  sureties  and  co-obligors.  But 


we  cannot  ccmdode  that  the  leglilatore  Intend- 
ed by  the  use  of  the  word  "surety*  that  the 
limitation  it  provided  should  be  so  applied  as 
to  aflEeet  tb»  rights  ot  creditors  hcAdbig  mort- 
gages or  pledges  made  or  created  according  to 
laws  governing  such  securities,  instead  of  per- 
sonal security  ttor  their  debts."  In  the  case 
of  Johnara  v.  Nelson,  16  Ky.  IdW  B^. 
one  W.  H.  Nelson  delivered-  to  T.  H.  Taylmr 
his  note  for  f640,  due  one  year  tfaoeafter. 
Simultaneously  with  the  mention  of  thla  note, 
and  In  order  to  secure  Its  paymoit  J.  H.  Nel- 
son gave  to  him  a  mortgage  on  a  tract  of  land 
owned  by  blm,-but  did  not  pecwmally  sign 
the  obll^tlon.  Suit  was  insUtoted  ra  tbts 
note,  asking  a  personal  judgment  against  W. 
H.  N^on,  and  for  tiie  enfbrcement  of  the  Hen 
against  the  land  of  J.  H.  Ndsoa.  J.  H.  Nd- 
son  answered  that  the  lien  on  the  land  was 
only  given  as  surety  fOr  the  paymrait  of  the 
debt  and  pleaded  and  relied  on  the  stetute 
of  Umltetions  In  fiivor  of  sureties  la  bar  of  Oie 
relief  sought  The  superior  court  held  that  the 
mortgage  was  simply  a  crav^ance  at  Hie 
property  way  of  pledge  for  the  security  of 
the  debt  which  waa  evidenced  by  tiie  wrttten 
contract  and  not  barred  tor  16  years;  and 
that  there  was  no  bar  to  the  enforcemmt  ot 
the  mortgage  lien  until  the  debt  was  barred. 

It  is  tosisted  for  appellee  tiiat  tiie  rule  an- 
nounced in  Oarliste  v.  Chambers,  4  Bush,  288, 
is  conclaaive  of  ai^ellant's  contaitl(m.  In 
that  case  the  court  distlnctiy  places  Ite  ruUng 
upon  the  ground  that  Carlisle  made  the  mort- 
gage only  to  secure  his  personal  liability  as  In- 
dwser  if  the  assignee  should  tftU  to  obtala 
paymoit  from  the  obligors  in  the  note  after 
proceeding  with  due  diligence;  and,  as  he 
failed  to  do  sok  tile  Indorser  and  the  personal 
security  given  by  the  ladorsv  were  discharged. 
And  this  ruling  seems  to  be  in  accordance  with 
the  general  equiteble  doctrine  governing  auc^ 
cases.  It  is  dear  fran  the  evldoice  In  this 
case  that  appellant,  at  the  time  he  loaned  Oie 
money  for  which  the  notes  sued  on  vrere  exe- 
cuted, really  looked  to  tiie  morU^age  lim  to 
secure  their  payment  Neither  James  A.  Lee 
nor  appellee  had  any  considerable  property 
outside  of  that  induded  In  the  mortage.  We 
tlUnk,  therefore,  that  the  court  erred  In  tailing 
to  enter  a  Judgment  for  a  sale  of  enough  of 
the  real  estate  of  S.  J.  J.  Lee  which  was  em- 
braced in  the  mortgage  to  secure  the  p^ment 
of  the  debt  Mrs.  E.  B.  Lee  has  tntrodnced  no 
testimony  which  conduces  to  show  that  any 
mistake  was  made  In  tiie  execution  of  the 
mortgage.  By  Ite  tenns  she  plainly  conveys 
ha  Interest  In  the  105-acre  tract  owned  by 
her  and  her  husband  jointly,  and  also  ideases 
her  homestead  and  Indioate  rl^t  of  dower  In 
the  landed  estete  of  hw  husband.  For  Vtm 
reasons  Indicated,  the  Judgment  Is  reversed  on 
the  original  ajfpeal,  and  aflBrmed  on  tbe  cross 
appeal  of  Mrs.  B.  B.  Lee,  and  remanded  for 
proceedings  consistent  with   this  <vinion. 
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BILLS  AND  NOTBS— PAILURB  TO  PROTEST  IN- 
LAND BIIX—NOTICE  OP  NONPAYMENT—RB- 
NBWAL  BT  INDORSBR  OF  BILL  FROU  WHIOH 
HE  HAD  BEEN  RELBASBD. 

1.  While  the  indoner  of  an  inland  bill  of  ex- 
change is  entitled  to  ootice  of  its  nonpayment, 
no  protest  ia  reqolred. 

2.  The  indoner  of  an  inland  bill  of  ex- 
change executed  in  renewal  of  •  preTioua  bill 
caonot  eecape  liability  on  the  ffronnd  that  he 
had  been  released  from  liability  on  the  pre- 
TioDs  bill  by  the  failnre  to  give  him  notice  of 
tti  nonpayment,  as  he  iaust  have  known  that 
fact  when  he  renewed  the  bill. 

Appeal  from  circuit  court  DeTlesa  coonQr. 

"To  be  officially  reported." 

Action  b7  the  Citizens'  Savings  Bank  ot 
OweosbOTO  against  W.  B.  Radd.  agent,  and 
Jtdin  Morphey,  on  a  bill  of  exchange.  Ji^- 
ment  for  plaludfC,  and  dtfoidaat  Jcbn  ISm- 
pbey  appeals.  Affirmed. 

Walker  ft  Sla^  tor  appellant.  J.  A.  Dean, 

tor  appellee. 

BUBNAM,  J.  This  action  was  Instituted 
by  appellee  in  the  Daviess  circuit  court 
igainst  W.  B.  Bodd,  agent,  as  acceptor  and 
&awer,  and  John  Murphey.  as  Indorser,  of 
u  Inland  bill  of  exchange  for  |2.600,  dated 
May  11,  189S,  and  due  ao  days  after  date. 
The  suit  having  been  filed  the  10th  of  Janu- 
ary. 1896,  the  defendant  Murphey  filed  an 
answer  and  several  amended  answers.  In 
which  he  relied  upon  a  number  of  separate 
and  distinct  defenses;  all  of  vrblcb,  however, 
■Eem  to  bave  been  abandoned  except  me. 
Re  says  that  he  was  only  the  accommodation 
Indorser  ot  hl»  co-defendant,  Budd;  that  the 
M  sued  on  was  the  final  renewal  of  a  bill 
for  the  same  amount,  dated  on  the  29th  ot 
September,  1892,  payable  four  months  after 
date,  which  was  renewed  from  time  to  time 
mitll  the  bill  In  suit  was  finally  executed,  and 
that  one  of  the  renewals  of  the  original  bill 
waa  dated  June  19,  1888,  and  due  and  pay- 
able on  September  20,  1803;  that  at  the  ma- 
turity of  this  particular  bill  no  demand  for 
payment  was  made  upon  him,  nor  was  It 
protested  for  nonpaympi  '.  and  that  be  had 
not  valved  protest  thereon:  that  he  signed 
the  renewal  for  this  bill  In  Ignorance  of  the 
fact  that  be  had  been  released  from  liability 
thereon  by  such  failure  to  protest;  and  that 
appellee  subsequently  failed  to  protest  sev- 
cra]  renewals  of  the  same  bill;  and  that  In 
Ignorance  of  this  fact,  and  believing  that 
*]1  legal  steps  necessary  to  hold  him  liable  as 
bidoner  had  been  taken,  he  signed  the  sub- 
aaqoent  renewals;  and  that  at  the  date  of 
fl>aie  rraewals  the  principal  bad  become  In- 
mrent;  and  that  he  would  not  have  Indorsed 
renewal  bills  If  he  had  known  of  the 
fallare  of  appellee  to  protest  the  preceding 

'K4«ru«  br  Bdward  W.  RIbm.  Esa-,  Ot  Ih* 
"UUort  bar.  and  Comurlr  ctat*  nportar. 


bills,  and  hla  release  by  reason  thaeof;  and 
that  the  bank  officers  knew  that  he  was  in 
Ignorance  of  these  tacts,  and  fraudulently 
failed  to  communicate  them  to  him,  and  ac- 
cepted the  bills  with  his  Indorsement  with 
full  knowledge  ot  such  tacts;  and  that  by 
reason  ot  the  failure,  ot  appellee  to  protest 
and  take  other  legal  steps  necessary  to  hold 
him  liable  upon  the  maturity  ot  the  bill  Sep- 
tember 10^  1893,  and  several  other  renewals 
thereof,  he  had  been  released  from  all  11a- 
blU^  by  reason  ot  hla  Indorsement,  and 
there  was  no  consideration  tor  the  execution 
of  the  obligation  sued  on.  To  support  this 
contention  appellant  refers  us  to  the  case  of 
Bay  T.  Bank,  3  B.  Mon.  613,  in  which  it  was 
held  that  whenever  there  was  a  clear  and 
palpable  mistake  of  tact  w  law,  or  after  mon- 
ey bad  bem  paid  without  consideration,  it 
should  be  lecovered  bacik,  and  that  the  pay- 
ment of  a  biU  of  exchange  by  an  Indorser, 
who  had  been  l^ally  exonerated  therefrom, 
in  Ignorance  of  such  oonontion,  came  with- 
in the  tule;  to  the  case  of  Bank  v.  Leathers, 
10  B.  Mon.  61,  In  which  It  was  held  that  an 
indorser  who  had  been  released  by  laches  of 
the  htdder  ot  a  bill  of  exctiange  was  not 
bound  bj  a  aubaequoit  verbal  promise  made 
in  Ignorance  ot  hla  release;  and  to  the  case 
ot  Bussell  T.  Bice  (Ky.)  44*8.  W.  110.  In 
which  it  was  held  that  a  married  woman,  not 
b^ng  liable  upon  a  note  executed  by  her 
during  coverture,  waa  not  bound  by  a  renew- 
al ot  the  obligation  after  the  entry  ot  a  Judg- 
ment giving  her  the  rlghta  ot  a  tone  sole^ 
In  none  ot  these  cases  waa  the  liability  ot 
an  indorser  upon  an  Inland  bill  of  exchange 
aecuted  In  renswal  ot  a  previous  Mil,  which 
had  been  discounted  and  accepted  In  pay- 
ment of  the  preceding  obligation,  conaldered; 
and  it  aeenis  to  us  that  this  UablUty  rests 
upon  an  mticely  different  principle  of  law. 
It  is  a  weU-aettled  principle  of  law  that  the 
surrender  of  one  negotiable  instrument  in 
consideration  ot  receiving  another  in  lieu  of 
it  is  a  sufficient  consideration  to  support  the 
new  bill  or  note.  In  the  early  case  ot  Orey 
V.  Bank,  12  Ky.  878,  the  bank  instituted  a 
suit  upon  a  piece  of  paper,  which  stood  upon 
the  footing  o£  a  bill  at  exchange.  The  de-' 
tense  pleaded  that  the  note  waa  executed 
without  good  or  valuable  cwslderaUon.  A 
demurrer  was  sustained  to  the  plea,  and  the 
court  aald,  viz.:  "The  only  auestion  mate- 
rial to  be  noticed  la  whethw  the  want  id 
Cfm^deratiw  tor  the  execution  of  the  note 
la  admissible  as  a  def«ue  to  the  action  or 
not  This  question  obviously  d^raids  upon 
the  character  of  the  note.  If  it  is  to  be 
treated  as  a  mere  common-law  inatrument, 
the  want  of  conslderatiui  Is  deariy  a  good 
defense;  but,  aa  the  contrary,  If  It  la  to  be 
considered  as  being  placed  upon  the  tooting 
ot  a  bill  of  exchange,  then  it  is  clear  that  tbe 
want  ot  consideration  cannot  be  alleged  in 
bar  (tf  actiw.  Vm  althongli.  In  an  action 
upon  a  bin  of  exchange  by  one  party  agalnr^ 
another  from  whom  he  receives  It  (as 


Digitized  by  Google 


96 


61  SOUTHWBIBTBBN  RXPOKTEB. 


the  payee  against  the  drawer  or  by  tbe  In- 
doraer  against  bis  Immediate  Indorser),  tbe 
want  of  consideration  is  a  sufficient  defense, 
yet  It  l8  well  settled,  as  a  general  rnle,  tbat, 
where  there  exists  any  privity  to  the  suit  (as 
where  the  action  is  brought  by  the  Indorser 
against  the  drawer,  or  the  payee  against  the 
indorser),  the  want  of  consideration  is  inad- 
missible as  a  defense."  In  tbe  case  of  Buck- 
ner  v.  Clark's  Eti'r,  69  Ky.  X68,  It  was  held 
that  a  surety  Is  liable  on  a  note  given  in  the 
place  of  a  previous  note,  on  which  he  was 
snre^,  but  on  which  he  was  released  by  the 
lapse  of  time.  In  that  case  the  court  said: 
"The  question  Is  not  as  to  the  consideration 
or  l>eneflt  received  by  the  security,  for  It  is 
rate  that  he  receives  any;  bnt  what  was  the 
consideration  as  to  the  creditor,  or  did  he 
part  with  anything  valuable  in  fact  or  law, 
or  what  consideration  did  the  principal  debt- 
or receive?  Here  the  creditor  merged  his 
right  of  suit  on  the  old  note  both  with  his 
principal  and  security,  and  also  gave  addi- 
tional time  during  which  his  right  of  action 
against  both  was  also  suspended."  While 
the  drawer  or  Indorser  of  a  domestic  or  In- 
land bill  of  exchange  is  entitled  to  notice  of 
Its  nonpayment,  no  protest  thereof  is  re- 
qnlred  by  law.  See  Whiting  v.  Walker,  2  B. 
Mon.  202;  Banlc  v.  Leathers,  10  B.  Mon.  66; 
Bank  v.  Hays,  96  Ky.  305,  29  S.  W.  20. 
That  appellant  had  notice  of  the  nonpayment 
of  the  dishonored  renewals,  which  he  relies 
on  to  release  him  from  liability  on  the  obli- 
gation sued  on,  is  abundantly  shown  by  the 
fact  that  he  indorsed  the  new  bills  which 
were  executed  to  take  them  up.  If  he  In- 
tended to  raise  any  question  of  negligence 
on  the  part  of  appellee  In  not  giving  him  no- 
tice of  the  default  in  their  payment,  the  time 
to  have  done  so  was  before  he  signed  tbe 
new  bills.  He  resided  In  tbe  same  town 
with  the  principal  and  with  appellee,  and  by 
very  slight  care  on  his  part  be  coutd  have 
been  fully  Informed  of  all  of  the  facts  upon 
which  he  now  relies  to  escape  liability.  By 
the  execution  the  new  bills,  and  their  ac- 
ceptance by  the  bank,  bla  principal  was 
granted  protracted  Indulgence.  It  seems  to 
us  that  this  Is  an  ordioary  case  of  the  bor- 
rowing and  lending  of  money,  and  appellant 
cannot  escape  liability  upon  obligations  vol- 
tintarily  executed  by  him  upon  the  ground 
that  no  protest  or  notice  was  given  to  him 
of  previous  default  In  the  payment  of  the 
obligations  executed  (n  renewal  of  the  orig- 
inal paper.  Judgment  affirmed. 


FITE  T.  FITB.I 
(Court  of  Appeals  of  Eentudcy.  Feb.  28, 1901.) 

BANKRVPTCT  —  DISCHARGE  AS  BAR  TO  BN- 

FORCBMBNT  OF  JUDOMENT  FOR  AUMOMY. 

A  discharge  in  bankruptcy  ia  a  bar  to  the 
enforcement  of  a  judgm^it  for  alimony  pre- 
viously rendered  agtinst  the  bankrupt 


>  Raportad  br  Bdvsrd  W.  HIdm.  Esq.,  «l  tlM 
Frmoktoit  bar,  sad  tormwir  atatfl  reportar. 


Appeal  from  circuit  court,  Brazen  comiXj. 

"To  be  oflOcfally  reported." 

Action  by  Annie  O.  FIte  MS^nat  W.  B.  Flte 
tor  divorce  and  alimony.  Jndgmqit  dli- 
charglDg  rule  against  defendant  to  sbow 
cause  why  be  should  not  be  punished  for 
omtempt  In  failing  to  pay  an  Installment 
of  alimony  previously  adjudged  agalut  him, 
and  pialDtiff  appeals.  AiBrmed. 

Geo.  Doniphan  and  A.  £.  WiUoon,  for  ap- 
pellant.  F.  T.  Fox.  for  appellee. 

GUFFT.  J.  At  the  Jnly  term,  1898,  of  the 
Bracken  circuit  court,  the  appellant  obtained 
a  divorce  from  the  appellee,  and  was  gtres 
the  care  and  custody  of  their  two  Infant  dill- 
dren.  It  la  further  adjudged  that  tbe  de- 
fendant pay  the  coat  of  the  anit,  Indndlng  an 

I  attorney's  fee  of  $50  for  plaintUTa  attorney. 
The  following  also  appears  In  tbe  sold  Jn^- 
ment:  "It  Is  ordered  and  adjudged  tbat  from 
this  date  the  defMdant  pay  to  tbA  plaintiff, 
as  and  for  alimony,  the  sum  of  twenty-flve 
dollars  per  month,  payable  on  the  7th  day 
of  each  month  henceforth,  wbich  may  be 
collected  by  execution,  or  by  other  process 
or  orders  of  this  court"  At  the  Man4i  term. 
1900,  of  the  said  circuit  court,  the  appellant, 
then  plaintiff,  moved  the  court  to  redo^ec 
the  aforesaid  case  of  Annie  O.  Flte  asalnst 
William  EL  Flte;  and  plaintiff  claimed  that 
the  defendant  baa  failed  to  pay  any  Install- 
ment of  the  alimony  since  the  —  day  of 

 ,  1860,  and  asked  the  court  to  enforce 

its  order,  and  to  issue  a  writ  returnable  forth- 
with against  the  defendant  to  show  cause 
why  he  has  so  failed,  and  why  he  should  not 
be  punished  for  contempt  The  plaintiff  also 
moved  the  court  to  require  the  defendant  to 
pay  a  monthly  stipend  tor  the  support  of  tbe 
children  awarded  to  her.  Tbe  court  proceed- 
ed to  redocket  the  Bult  aforesaid,  and  isaned 
the  rule  prayed  for,  returnable  to  the  March 
term,  1900,  of  the  said  court.  The  response 
of  tbe  defendant  showed  that  since  Feb- 
ruary 10,  1900,  be  was  adjudged  a  bankrupt 
by  the  district  court  of  the  United  States  for 
the  district  of  Kentucky,  and  filed  bla  dis- 
charge In  bankruptcy,  and  prayed  that  an  or- 
der be  entered  enjoining  the  plaintiff  and 
George  Doniphan  from  further  proceeding  to 
collect  said  sums  of  money,  or  from  enfor- 
cing said  Judgment  against  the  def^dant 
The  discharge  referred  to  is  aa  follows:  "It 
la  therefore  ordered  by  this  court  that  Wil- 
liam E.  FIte  be  discharged  from  all  debts 
and  claims  which  are  made  provable  by  said 
acts  against  his  estate,  and  which  existed  on 
the  24th  day  of  November,  A.  D.  1898.  on 
wbich  day  the  petition  for  adjudication  was 
filed  by  him,  excepting  such  debts  as  are  by 
law  excepted  from  the  operation  of  a  dis- 
cbarge In  bankruptcy.  Witness:  The  Hon. 
Walter  Evans,  Judge  of  said  District  Court 
and  the  seal  thereof,  this  15th  day  of  June, 
A.  D.  1900.  Thomas  ^>eed,  Clerk."  The 
reply  of  plalnUfl  traverses  (be  fact  or  dalm 

I  that  the  discharge  relied  on  by  dtfendant  ia 
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Muj  iMU-  to  the  eoIlecUon  ot  her  dalm.  At 
the  October  term.  1000.  «f  tbe  MUd  BrackMi 
circait  court,  the  oout,  after  reciting  the 
matters  and  things  la  controTersy,  rendered 
the  toUvwtns  Jadsaent:  "Upon  proof  heard 
and  atcrument  of  eosBsel.  the  court  Ondt, 
fortber.  tliat  tbe  defendant  1«  In  arrears  In 
tbe  payment  of  the  Installments  of  aJimony 
to  October  7. 1900.  in  the  som  of  $417.41,  and 
of  that  som  $117^1  was  doe  at  tbe  tliae  of 
the  fiUng  of  tbe  petttion  In  bankraptcr  by 
defendant,  and  4300  has  since  aocrved;  also 
that  frcnn  and  after  the  7tb  day  oC  Octc^>er, 
1900.  the  alimony  instaUments,  at  the  rate 
ot  twenty-ftre  dollars  per  month,  are  accm- 
Ing  aai  wil  aoeroe  imder  tbe  hereioaftar  set 
out  fadcDkent;  tbat  alimony  aocmed  and  to 
aeeme  nndcr  tb»  aibresaM  judgment  Is  a 
prevable  claim  In  baDkn^ytcy,  awd  the  dls- 
diarge  of  tbe  defendavt  tn  haakn^itcy  oper- 
ated as  a  dlflctoirge  of  all  moneys  dae,  or  to 
become  doe,  as  and  for  alimony.  It  Is  there- 
fore ordered  and  ad^ged  that  the  irtaln- 
tilTs  motion  herein  be,  and  It  is,  oTemiled. 
The  rules  Issued  a^ialnst  the  defendant  are 
dlschacxed.  The  response  by  the  defendant, 
filed  July  IS.  1900,  herein,  Is  adjudged  euffl- 
deat,  and  In  accordance  with  the  prayer  of 
&aid  reapcaBe  the  plaintiff  herein,  Annie 
O.  Fite,  la  perpetual^  enjoined  and  restrain- 
ed fRMD  eoUectlDg.  or  attempting  to  collect. 
frcHu  the  defendant  the  smas  afofesald,  or 
any  other  sums  aeertiing  under  said  Jadg- 
mnt.**  Plaintiff's  motion  to  vacate  or  modi- 
fy the  foKgolag  jodgment  -was  OTOTruled; 
hence  this  appeal. 

xiie  question  presented  fw  decMon  Is 
wbcAber  appeDee's  discharge  tn  bankruptcy 
is  a  bar  to  the  prosecution  or  collection  of 
the  alimony  theretofore  adjudged  to  appe- 
lant By  section  l  of  tbe  bankruptcy  act 
of  July  1.  1898,  It  is  said  that  "debt  shall 
Indudo  any  debt,  demand,  or  claim  pporable 
in  bankruptcy:  discharge  shall  mean  tbe 
release  of  a  bankrupt  from  all  of  hM  debts 
wbick  are  prorable  In  bankruptcy,  except 
such  as  are  excited  by  this  act.'*  By  sec- 
ttoD  IB  ot  said  act,  tbe  debts  whldi  may  be 
proved  are  stated  thus:  "Debts  of  the 
baakropt  may  be  proTed  and  allowed  against 
his  esMte  which  are  a  fixed  llabllltr,  as  erl- 
denced  a  judgment  or  an  histrument  tn 
wrltteg,  absolutely  owing  at  the  time  of  the 
filing  of  the  petition  against  falm,  whether 
thra  payable  or  not  with  any  Interest  there- 
OB  which  would  barebeenrecoTerableatthat 
date  or  with  a  rebate  of  interest  upon  such 
as  were  not  then  payable  and  did  not  bear 
intereat  •  •  By  section  17  It  Is  pro- 
Tided:  "A  discharge  tn  bankruptcy  shall 
releaaa  a  bankrupt  from  all  his  prorable 
debts,  except  sucb  as  are  due  as  a  tax  ier- 
led  by  the  United  States,  tbe  state,  county, 
district,  or  municipality  hi  which  he  resides; 
jodgmentfl  In  actions  for  frauds,  or  obtain- 
ing property  by  false  pretenses  or  false  rep- 
resentatSoaa,  or  for  wOlfol  and  maHdevs 
In]  miss  to  the  persons  or  property  of  an- 


other; have  not  been  duly  scheduled  In  Itae 
for  proof  and  allowance,  with  the  name  of 
the  creditor  If  known  to  the  bankrupt  nn- 
leis  such  creditor  had  notice  or  actual  knowl- 
edge of  the  proceedings  In  bankruptcy;  or 
were  created  by  hie  fraud,  embezzlement 
misappropriation,  or  defalcation  while  act- 
ing as  an  officer  or  In  any  fiduciary  capaci- 
ty.*' The  41«Wct  court  of  Kentucky,  in  Re 
Houston,  94  Fed.  119,  had  under  ccmsidera- 
tioa  the  precise  question  Inrolved  In  the 
ease  at  bar.  It  appears  from  the  opinion 
In  the  case  supra  that  tbe  circuit  court  of 
Campbell  county  had  committed  to  jail  die 
petitioner  for  the  reason  tbat  be  had  failed 
and  refused  to  pay  a  jadgment  agalnat  him 
for  alimony  In  weekly  Installments  of  fire 
dollars  each,  notwithstanding  bis  discharge 
In  bankruptcy.  The  petitioner  appealed  to 
Bsld  district  court  to  be  rtieased  under  a 
writ  of  habeas  corpus.  The  district  court 
among  other  things,  said:  "Among  these 
benefits  was  tbat  of  claiming  a  discharge 
from  all  UablliUes  of  every  character  which, 
by  tit»  terms  of  the  bankrupt  law,  were 
provable  debts  against  his  estate,  with  cer- 
tain exceptions  specified  In  the  act."  Tbe 
court  then  refers  to  section  1  of  said  act 
heretofore  quoted,  and  tfaen  said:  "Wheth- 
er wisely  or  unwisely,  congress  did  not  tn 
fact  IQ  section  63,  distinguish  between 
judgments  for  alimony  and  other  Judgments, 
when  including  them  in  tbe  list  of  provable 
debts;  nor  did  it  in  section  17,  include  Judg- 
moits  of  tbat  class  among  those  not  to  be 
affected  by  a  discharge  In  bankruptcy.  The 
bankrupt  court  In  this  case  had  so  decided 
on  the  motion  for  a  stay  of  proceedings,  snd 
had  directly  passed  upon  the  question  In 
holding  tbat  a  stay  should  be  ordered. 
While,  tn  making  the  order  for  a  stay  of 
proceedings,  the  court  only  looked  at  tbe 
question  from  a  standpoint  ot  the  paat-dne 
Installments  of  alimony,  it  Is  strongly  Inclin- 
ed to  the  opinion  tbat  the  peculiar  form  of 
judgment  by  which  alimony  la  usaally  al- 
lowed may  be  properly  classed  among  cer- 
tain of  the  imllquldated  demands  of  tbe 
bankrupt  to  be  liquidated  and  made  certain 
In  amount  pursuant  to  section  6S  of  the  act, 
and,  if  the  state  law  gave  It  priority,  such 
judgments  could  be  allowed  a  preference 
of  payment  out  of  the  assets.  And  it  should 
not  be  overlooked  that  the  court  of  appeals 
of  Kentucky  in  the  case  of  Tyler  t.  Tyler, 
99  Ky..  at  page  34,  34  S.  W.  S99.  In  speaking 
of  a  judgment  against  the  husband  for  ali- 
mony, said  that  it  'makes  him  an  ordlnazr 
debtor  to  the  wife  for  a  fixed  sum  of  money, 
that  his  estate  is  liable  for  In  tbe  same  man- 
ner tbat  it  would  be  for  a  debt  due  up«i 
any  contract*  But  whether  the  judgment 
be  a  fixed  liability  or  a  contingent  one  Is 
immaterial  in  this  case,  tiecause  all  these 
questions  must  be  settled  and  disposed  of  In 
the  bankruptcy  court  alone,  and,  while  the 
Judgment  of  tbe  court  thereon  may  be  er- 
roneous, It  Is  not  Told.  nor,  so  long  as  It 
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remalDS  nnreTcrsed,  Is  It  to  be  disregarded 
by  the  state  court  •  ♦  •"  It  wlU  be 
seen  from  the  jadfrnent  of  the  Bracken 
circuit  court  that  the  court  beard  proof, 
whlcb,  however.  Is  sot  certified  to  ja;  and 
It  must  be  prraumed  that,  so  far  as  testi- 
monj  affects  the  Judgnsient,  the  same  was 
amply  sufficient  to  authorize  the  Judgment 
rendered.  It  may  be  conceded  that  some 
state  courts  have  reached  a  different  conclu- 
sion. But  It.  Is  also  true  that  the  law  in 
some  of  the  states  In  regard  to  alimony  dif- 
fers materially  from  the  law  of  this  state 
as  declared  In  Tyler  t.  Tyler,  supra.  It  may 
be  In  order  to  remark,  further,  that  the  hon- 
orable judge  of  the  district  court  of  Ken- 
tucky was  a  member  of  congress  when  the 
bankrupt  law  under  ctmslderatlon  was 
enacted,  and  taking  that,  together  with  the 
well-known  legal  ability  of  the  Judge.  Into 
consideration,  bis  opinion  In  respect  to  said 
law  Is  entitled  to  rery  great  consideration. 
This  court  has  nothing  to  do  with  the  ques- 
tion of  sentiment  that  may  be  supposed  to 
enter  Into  the  question  under  consideration, 
nor  can  the  moral  duty,  If  such  there  be, 
resting  upon  the  appellee  to  pay  the  alimony 
In  question,  be  considered  In  determining 
the  law  goTemlng  the  case.  This  court 
must  respect  and  obey  tbe  law  as  It  exists. 
Judgment  affirmed. 


BOlADOWS  T.  MOCQDOT.i 
<Ootirt  of  Appeals  of  Kentucky.   March  1» 
1901.) 

PARTNERSHIP— LABOR    AS  CAPITAL-CONTRI- 
BUTION TO  PAYMENT  OF  LOSSES, 

A  partner  who  famishes  labor  as  his  part 
d  the  capital  cannot  be  required  to  contribute 
to  the  payment  of  any  part  of  the  ioas  of  the 
other  partner's  capital,  which  was  money  fnr- 
nished  on  condition  that  it  should  be  restored 
to  him  before  there  was  any  diviaioa  of  profits. 

Appeal  from  circuit  court,  Fulton  county. 

"To  be  officially  reported." 

Action  by  W.  W.  Meadows  against  J.  D. 
Mocquot  to  recover  one-half  of  the  loss  In 
«  partnership  venture  between  them.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Bobertflou  &  Thomas,  tor  appellant  J.  D. 
Hocqnot,  In  pro.  per. 

BtTRNAM,  J.  This  action  was  instituted 
by  appellant  to  recover  $446.01,  one-half  of 
the  loss  In  a  partnership  venture  between 
them,  from  appellee.  He  says  that  In  Sep- 
tember. 1891,  be  and  the  defendant  formed 
a  partnership  for  the  purpose  of  buying, 
ginning,  and  dealing  In  cotton;  that  by  tbe 
terms  of  the  partnership  be  was  to  furnish 
all  of  the  money  necessary  to  carry  on  the 
business,  and  the  defendant  was  to  furnish 
his  labor;  and  th^  were  to  ataare  eatiaUy 

*  Rcporttd  by  Bdvard  W.  Hlnes.  Bsq.,  at  Uw 
Jrsnkfort  bar,  and  Conmrlir  itata  rwortar. 


tbe  proflta.  if  any.  and  tbe  losses,  if  any. 
arising  from  tbe  business.   The  defendant, 
in  bla  answer,  admitted  that  In  the  fall  of 
18Q1  he  form'ed  a  partnership  with  tbe  plain- 
tiff for  the  purpose  of  buying,  ginning,  and 
selling  cotton,  but  alleges  that  by  tbe  terms 
of  the  agreement  plaintiff  was  to  furnish  all 
of  the  money  necessary  to  run  the  business, 
and  pay  the  loss,  if  any,  and  expenses  inci- 
dent thereto;  tliat  he  was  to  buy,  gin.  and 
ship  the  cotton,  but  was  not  to  be  liable  for 
any  loss  or  expense  Incurred  In  the  business; 
that  be  devoted  his  time  and  attention  to  tlie 
business  of  the  firm  from  tbe  Ist  of  Octo- 
ber. 1891.  to  the  1st  of  Februaiy,  1892,  and 
that  he  received  nothing  for  his  services. 
The  testimony  of  ^pellant  condncea  to  sup- 
port the  averments  of  his  petition.   He  testi- 
fies that  he  paid  tor  the  cotton  purchased  by 
the  firm,  kept  Its  accounts,  and  collected 
all  of  the  money,  which  was  placed  to  his 
Individual  credit  In  the  bank;  that  iq>pellee 
bought  the  cotton,  and  attended  to  tbe  de- 
tails of  having  it  ginned  and  shipped  to  tbe 
market;  that  the  losses  of  the  venture  were 
$892.02;   that  appellee  expressly  agreed  to 
share  bis  part  thereof.  Appellee,  on  the  oth- 
er hand,  testifies  that  In  S^tember.  1891.  he 
spoke  to  W.  P.  Felts,  secretary  of  the  Cotton 
Gin  Company,  for  employment  with  the  Cot- 
ton Gin  Company,  and  that  he  told  him  that 
appellant.  Meadows,  wanted  some  one  to  run 
the  gin  tor  him;  tiiat  he  saw  Meadows,  and 
told  blm  that  he  bad  no  money,  but  that  be 
would  agree  to  go  in  with  him.  and  run  tbe 
gin  for  the  season  for  half  of  the  net  profits; 
that  he  would  buy,  receive,  gin,  ship  the  cot- 
ton, and  attend  to  tbe  business  generally; 
that  Meadows  was  to  keep  tbe  books,  ac- 
counts, and  furnish  all  of  tbe  money  neces- 
sary in  the  operation  of  the  business;  that 
bis  understanding  was  that  he  was  not  lo 
bear  any  of  the  loss,  although  nothing  spe- 
cially was  said  about  loss;  that  he  perform- 
ed bis  part  of  the  contract,  and  received 
nothing  for  his  work;  that  appellant  col- 
lected all  of  tbe  money  received  from  tbe 
sale  of  the  cotton,  and  used  it  to  reimburse 
himself  for  money  advanced  to  the  partner- 
ship and  to  pay  the  operating  expenses  of 
tbe  business.   The  agreement  between  them 
was  a  verbal  one,  and  no  witnesses  testify 
as  to  the  terms  of  the  agreement  but  the  par- 
ties.  Their  statements  conflict  upon  the  cru- 
cial point  of  the  case,  and  their  intention  can 
only  be  arrived  at  by  considering  their  con- 
duct In  regard  to  the  subject-matter  of  tbe 
contract  But  we  will  first  consider  the  law 
of  the  case.   The  universal  test  of  partner- 
ship Is  community  of  profit  and  specific  in- 
terest in  tbe  profits  as  profits.  In  contradis- 
tinction to  a  stipulated  portion  of  the  pro- 
ceeds as  a  compensation  for  services.  Tan- 
ner V.  Hughes  (Ky.)  50  S.  W.  1090.   If  tbe 
agreement  was  that  appellant  should  ad- 
vance the  money  as  his  part  of  the  capital, 
and  appellee  was  to  render  services  In  buy- 
Ins  and  s^Dg  BM  Us  part  ot  tbe  capital, 
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noUiIns  else  appearing.  In  tlie  event  <tf  a  lou 
each  would  lose  IUb  own  ca^taU-HQipeUee 
Us  labfv.  and  appellant  bis  money;  and  the 
one  wonld  not  l>e  responsible  to  the  other. 
The  rale  Is  thus  stated  bj  Mr.  Bntberfwd  In 
his  Institutes,  Tls.:  "In  partnerBhlp,  where 
work  la  contributed  on  one  side  and  money 
on  the  other,  the  partner  from  whom  the 
moner  comes  may  contribute  only  the  use  oC 
the  money,  or  the  proper^  (tf  it   If  he  con- 
tribntes  the  use  of  It,  and  still  keeps  his 
property  In  the  principal,  bo  that  the  Joint 
stock  la  to  be  considered  aa  made  up  of  the 
labor  of  one  partner  and  of  the  use  of  the 
other's  money,  it  la  plain  that,  suppoting  the 
I«lnclpal  to  be  safe,  It  belongs  to  him,  and 
that,  supposing  It  to  be  lost,  he  alone  bears 
the  loss.   The  oOxer  partner,  who  contributes 
Twk.  since,  aa  the  case  la  put,  he  had  no 
dsim  to  the  principal  money,  or  any  part 
of  It  cannot  be  obliged  to  make  good-  any 
part  of  tiie  loss,  or  to  bear  any  idiare  of  It 
But  If  he  contributes  the  pKvwty  of  his 
money,  so  that  the  Joint  stock,  upon  which 
each  of  them  has  a  common  claim,  Is  made 
op  of  his  principal  money  and  of  the  other's 
labor,  then  the  partner  vtao  labors  has  a 
daim  upon  the  principal  money  itself;  and 
eoueauently,  whenever  the  partnerthip  Is 
dissolved,  if  the  principal,  or  any  part  of  It 
to  B^e.  he  ont^t  to  share  in  ft;  and.  If  the 
^faidinl  Is  lost  be  la  a  sufferer  by  losing 
neh  share."  This  principle  was  first  ap- 
plied In  this  state  in  the  case  ot  Heran  r. 
Hall,  1  &  Mon.  U».   Heran  sued  Hall  for 
liaU  the  loss  of  cairital  advanced  by  the  for- 
for  eom  bought  by  the  latter  and  ship- 
ped uDder  a  contract  betwem  them  stipulat- 
ing that  Heran  should  ftimish  the  money 
and  Hall  should  buy  and  ship  the  com,  and 
tliat  the  pn^ta  of  the  venture  iitonld  be 
equally  divided  between  tiiem.   Chief  Jus- 
tice Robertson,  who  delivered  the  opinion  of 
tite  court,  said,  vis.:  "It  la  the  general  rul^ 
apldicable  especially  to  such  a  single  adven- 
tore  as  that  in  which  the  parties  in  this  case 
were  engaged,  that  when  the  capital  of  one 
party  la  mon^,  and  of  the  other  party  Is 
labtv,  or  other  service,  they  are  not  partners, 
inter  se,  in  the  technical  sense  merely,  be- 
eaose  they  had  a  mutual  Interest  In  the  prof- 
it!, and  that,  nothing  else  appeuing,  even 
Gonddertng  tbem  partners  in  the  stock,  he 
vbose  capital  was  labor  would  not  be  liable 
to  blm  whose  capital  was  money  for  contri- 
tmUon  of  any  loss  of  capital  in  the  adven- 
ture; for  in  each  case  each  will  have  sus- 
tained a  cmresponding  loss  of  ci^ltal,  and 
neither  would,  therefore,  be  liable  to  the 
odior  tm  contrlbntion."  This  mle  was  fol- 
lowed hi  Ran  V.  Boyle.  68  Ky.  268;  McGor- 
mlck  V.  Stofer  (Ky.)  12  &  W.  161;  Fuqua 
T.  Msarie  (Ky.)  25  8.  W.  876;  and  In  a  nnm- 
bff  of  cases  decided  by  the  superior  court 
Both  parties  to  this  controversy  admitted 
that  It  was  one  of  the  conditions  of  tbe  part- 
■wnhip  that  before  any  division  of  profits 
looU  be  had.  all  of  the  money  contributed 


by  appellant  was  to  be  restored  to  hlm«— In 
other  words,  that  the  firm  ^raa  to  have  only 
the  uae  of  the  money:  and  it  seems  to  us 
that  it  necessarily  follows,  from  the  prin- 
ciple announced  In  the  foregoing  cases,  un- 
der this  state  of  facta,  that  appellant  Is  not 
entitied  to  recover  for  the  loss  of  any  part 
of  the  money  so  contributed  by  him  for  the 
use  of  the  firm.  For  the  reasons  Indlcmted, 
the  Judgment  Is  affirmed. 

WHITE,  J.,  not  sitting. 


PBNTBCJOST  T.  MANHATTAN  UFB  IN& 

CO.i 

(Court  of  Appeals  of  Kentucky.   Mardi  1, 
1901.) 

SECOND  APPEAL— LAW  OF  THB  CASB. 

Where  the  court  hM  npm  ^peal  by  de- 
fendant that  the  auctions  of  the  answer  pre- 

'  aented  a  complete  defense,  and  were  not  de- 
nied by  the  reply,  a  judgment  rendered  on  the 
return  of  the  case  Bastaining  a  demurrwr  to  the 
reply  and  diemiMing  the  petition  must  be  af- 
firmed on  a  second  appeal,  the  former  ofdnlon 
being  the  law  of  the  ease. 

AK>eal  from  drcult  court  Webster  county. 

"Not  to  be  officially  reported." 

Action  by  Francis  G.  Pentecost  against  the 
Manhattan  Life  Insurance  Company  on  a 
policy  of  life  Insurance.  Judgment  tor  de- 
fendant and  plalntilF  appeals.  Affirmed. 

Bourland  &  Raybom  and  &L  C.  &  Q.  D. 
Otvens.  for  appellant  John  W.  Loekett,  F. 
M.  Baker,  and  J.  H.  Powell,  for  appellee. 

BURNAM,  J.  This  case  was  heard  on  a 
former  appeal  to  this  court  the  o[>lnlon 
then  rendered  Is  r^rted  In  49  S.  W.  426. 
A  very  full  recital  of  the  facts  as  they  appear 
In  the  answer  are  set  forth  In  that  opinion, 
and  they  were  held  to  cMistitute  a  complete 
defense,  and  not  to  hare  been  denied  by  the 
reply.  The  court  then  said,  viz. :  "i^»peUant 
acted  entirely  consistently  after  the  nonpay- 
ment of  this  note.  It  took  no  st^  except 
to  mark  the  note  canceled,  and  to  register 
the  policy  as  lapsed.  Its  home  office  was  in 
New  York;  and  It  lost  no  right  by  not  re- 
tumlng  the  note  to  Pentecost  and  demand- 
ing the  surrender  of  the  policy,  under  the 
facte  of  this  case,  within  the  limited  time 
elapsing  before  his  death.  Pentecost  bad 
only  paid  for  insurance  on  his  life  up  to  July 
ITtii.  He  had  no  right  to  Insurance  after 
that  date.  Bis  policy  had  lapsed  under  the 
express  agreemrat  made  when  the  note  was 
tekw;  and,  the  appellant  havli^  acted  con- 
slstenUy,  and  waived  none  of  Its  rights,  no 
recovery  can  be  had."  Upon  the  return  of 
the  case  to  the  clrciUt  court,  appellee  Bled  a 
demurrer  to  the  reply,  which  was  sustolned. 
Appellant  did  not  amend  or  offer  to  amend, 
and  the  court  then  dismissed  the  petition, 
and  this  appeal  Is  prosecuted  from  that  Judg- 

*  RaporUd  br  Sdward  W.  Hla«*,  B«q.,  at  Uu 
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aent  We  haTe,  on  tbia  ^ipeal,  tbe  Idesr 
Ucal  cftae  wklch  was  decided  oa  tbe  foimer 
f^ppeal.  Ev%Tj  pditt  Boccested,  and  evexr 
armament  now  made,  could  bave  been  made 
at  that  time;  and  under  &  rule  of  Ions  atand- 
ing  ia  Ihia  court  tlie  law  aa  announced  tn 
that  opinion  la  the  law  of  thii  case.  For 
tb*  Nftsooa  Indicated.  Hm  JodgmeBt  la  af- 
flxnMd. 

CSARK  T.  KOERNEIK  et  aL> 
(Ocmrt  of  Appeals  of  Kentucky.   March  6, 
1901.) 

MmscrRc  or  dauaobb— breach  op  ook- 

TRACT  TO  FURNISH  LUMBER. 

1.  In  an  action  to  recorw  damages  for  breach 
of  a  contract  to  furnish  lumber  tor  the  con- 
straction  of  an  elevator,  it  was  proper  to  io- 
struct  the  jury  that,  if  defendant  (ailed  to 
perform  hia  contract,  and  by  reason  of  such 
failure  plaintiffs  were  aaaUe  to  procnra  other 
Inmber,  and  were  compelled  to  lieep  their  work- 
men idle  by  reason  of  having  do  lumlier  to 
work  on,  or  were  delayed  in  the  construction 
of  tlie  boitdlng,  or  put  to  additional  expense  by 
reason  of  the  lumber  not  being  delirered  in 
proper  order,  they  should  find  for  plaintiffs  an 
amount  that  would  compensate  them  for  the 
loss  so  sustained. 

2.  The  court  properly  refosed  to  Instruct  the 
jury  that  plalntifb  c<Hild  not  properly  charge 
defendant  with  wages  to  tb^  workmen  while 
waiting  for  the  lumber  necessary  to  enable 
them  to  begin  constmeting  the  Dnlldlnf,  as 
plaintUtii  might.  If  the  Wfununen  had  beea  di»- 
charged,  have  been  nnabla  to  c«t  others  to  com- 
plete the  building. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  offlcially  reported." 

Action  by  H.  W.  Clark,  Jr„  against  Bailey 
Eoomer  &  Co.  on  an  account  Judgment 
for  defendants  on  a  counterclaim,  and  plain- 
tiff appeals.  Aifirmed. 

8.  B.  &  R.  D.  Tance,  for  appellant  Tear 
maa  A  Yeaman,  tat  appelleea. 

H0B80N,  J.  Appellant  sued  appellees  to 
raooTer  9S36.&1,  the  balance  due  on  an  ac- 
connt  fc«  lumber  amounting  to  $2,844.36,  sub- 
ject to  a  credit  of  $2,S07.2S.  Appellees  de- 
nied that  appellant  had  famished  $72.48  of 
the  account,  admitting  the  balance  of  $264.06. 
As  a  counterclaim  to  this  tbey  pleaded  that 
appellant  had.  by  a  wrttten  contract  with 
them,  agreed  to  furnish  them  tbe  Itemized 
bill  of  lumber  referred  to  for  the  construc- 
tion of  an  elerator  which  they  had  contracted 
to  build,  and  had  agreed  to  begin  the  deliv- 
ery of  the  lumber  on  Angast  27,  1898,  and  to 
complete  It  in  45  days  from  August  14,  1898; 
that  he  bad  also  agreed  that  he  would  deliver 
the  lumber  In  the  order  la  which  it  was  item< 
ised  on  tbe  bill;  that  be  had  failed  to  com- 
ply with  hIa  contract;  tbat  some  ct  the  lum- 
ha  wu  not  as  thick  as  required  by  the  cob- 


1  Baported  Iqr  Bdward  W.  Hlnos.  Bmi.,  of  tlw 
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tract;  that  It  waa  not  deltT«ed  la  the  ordec 
tvectflod  in  tte  blU.  or  within  the  time  pro- 
vided; that  kiy  reaaon  et  this  tbcor  bad  becsi 
delayed  ta  the  eonatrocticm  and  completion 
of  the  bnlldbig,  and  put  to  addltk»ial  coat, 
and  otherwise  damaged,  theli  total  loss 
amounting  In  all  to  98b&  The  Jury  to  whom 
tbe  case  was  submitted  returned  a  verdict  in 
favor  of  appeUeea  for  $145^. 

The  main  question  necessary  to  be  consid- 
ered on  the  appeal  relates  to  the  measare  of 
damages.  The  court  inatnieted  the  Jury  that. 
If  appellant  failed  to  perform  or  carry  out  the 
agreemeHt,  and  by  reason  of  such  failure 
appellees  were  noablfr  to  procure  other  lum- 
ber, and  were  cmnpdled  to  ke^  their  woric- 
men  Idle  by  reason  of  h&vlng  no  material  to- 
-woric  on,  or  were  driayed  In  tbe  coaatruc- 
tlon  €t  tbe  bvUdlng,  or  put  to  additional  ex- 
pense, by  reason  of  the  Inmbo:  not  beinc  de- 
livered in  pn^>er  order,  as  required  by  the 
contract  then  tiiey  should  find  tor  the  ap- 
pelleea an  amount  in  damages  that  would 
compensate  them  for  tbe  loss  so  sustained. 
We  see  no  objectlcm  to  this  lostructiui.  It 
seems  to  follow  the  rule  laid  down  in  U.  8.  t. 
Behan,  UO  U.  3.  838,  4  Sup.  Ot  81.  28  U  Bd. 
168,  and  Railroad  Co.  t.  Potttaiser,  10  Bosh. 
18S.  In  8  Am.  ft  Eng.  B^.  Law.  544.  the 
rule  is  thus  stated:  "The  fundamental  prin- 
ciple of  the  law  of  damages  Is  that  the  per- 
son Injured  in  his  person  or  his  property 
r^ts  diaU  rec^ve  compensation  therefor. 
In  apfdying  the  general  rule  aa  stated  to  tbe 
breach  of  contracts,  it  baa  been  aald  that  » 
party  sustainlog  Icms  thereby  is,  ao  far  as 
moaAj  can  do  it  to  be  placed  in  the  same  sit- 
uation with  respect  to  damages  as  If  the  con- 
tract had  been  performed."  The  failure  of 
appellant  to  IIU  his  contract  having  necessa- 
rily resulted  In  the  items  of  loss  referred  to 
in  tbe  instruction  of  tbe  court  proper  com- 
pensation for  the  breach  of  the  contract 
would  not  be  made  to  appellees  If  tttese 
Items  of  loss  which  were  the  natural  result 
of  tbe  breach  were  not  allowed.  The  instruc- 
tion of  the  court  was  only  a  statement  Id 
another  form,  of  tbe  measure  of  damages  set 
out  In  Instmctlon  "A,"  asked  by  appellant 
which  anthorlsed  a  recovery  of  "their  neces- 
sary additional  expenaes  in  constructing  tbe 
building  for  which  said  lumber  was  furnish- 
ed." By  instruction  "B,"  appellant  asked 
the  court  to  tell  the  Jury  that  appellees  could 
not  charge  appellant  with  wages  paid  their 
workmen  while  waiting  for  the  lumbw  nee- 
esaary  to  enable  them  to  begin  oonstructtng 
the  building.  This  Instruction  was  pnqperly 
refused,  for  the  reason  that  nnder  the  evi- 
dence, if  the  workmen  were  discharged,  ap- 
pellees might  have  been  unable  to  get  others 
to  complete  the  building,  and  they  were  re- 
qidred  to  use  their  best  Judgment  and  proper 
precautions  to  AraiA  nnpecessary  iom.  Judg- 
mcBst  affirmed. 
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BAILET  et  nx.  T.  SOUTHERN  RT.  00.^ 

(Obnrt  ot  Appeals  of  Kentucky.   March  5. 
1901.) 

CORPORATION8— UABILITT  FOR  DEBTS  OF 
VENDOR. 

Under  OmsL  {  306,  proTidiov  Uiat  "do 
corporatiOD  BhaU  lease  or  alienate  an;  fran- 
chue  so  as  to  leliere  tbe  francbise  or  prop- 
ertj  held  thereunder  from  the  Ifability  of  the 
Umor  or  irutor,  lenee  or  grantee,  contracted 
or  inewred  in  the  operation,  oae  or  enjoyment 
ot  nieh  franchise,  or  any  of  its  privilegea," 
tbc  porcliaaer  of  the  tangible  property  of  a  rail- 
roaa  corporation  Is  not  charged  with  the  con- 
tract dntr  of  the  vendor  to  maintaiD  a  fence 
OB  each  ade  vt  tt*  right  of  way  through  certain 
lands,  the  purchaser  haring  no  notice  oi  the 
contract  at  the  tinu  of  hia  pnrdiaM. 

•rro  ba  officially  reported." 
FMtkm  for  rehearing.  Denied. 
Per  fbnner  iqwrt,  eee  60  B.  W.  6n. 

PBB  GUBIAIL  AmteUant  com^aliu  fliat 
we  did  not  notict  la  the  opinion  the  prorlslon 
of  leetkn  208  of  the  constltntkn.  The  lec- 
tkn  wu  conaidered,  but  deemed  not  to  be 
tppUeable.  The  Metim  la  as  foQowa:  "No 
corporation  shall  lease  or  alienate  any  fran- 
cUas  80  as  to  veUero  the  frandilaB  or  pn^ertr 
held  fhexennder  fEom  Ibe  UahUlty  of  the  lee- 
aor  or  grantor,  leasee  or  ffrantee,  contracted  or 
incurred  in  the  operation,  use  or  eDjoyment  of 
sDch  frandilae,  or  any  of  Its  prlvil^et.**  The 
word  "tnmchlse."  as  here  nsed.  Is  the  corpo- 
rate  wlstenire,  or  charter  prtrUeses,  as  dU- 
dngnlshed  fnnn  the  corporeal  property  of  the 
oupinmtloiL  The  words,  "or  property  held 
thereonder,**  have  reference  to  sucft  public 
doty.  oMIffttan  or  aerrltnde  as  may  be  Im- 
poaed.  br  Tlrtne  of  the  ^franchise,"  on  the 
tangible  property  of  the  corporation.  The  con- 
•tmctloB  asked  for  1^^  ivpellant  would  deny 
tte  doctrinea  d  cetiqH>el.  notice,  and  other 
slaUlar  defenses,  nected  vgan  considerations 
of  pnUle  policy  and  common  honesty,  when 
vgtA  ta  bdmlf  of  a  corporation  In  soch  trans- 
aetioos  sa  In  tSiSa  ease.  Boeh  could  not  have 
been  the  Intsntkm  of  the  tramera  of  the  con- 
•tttDtlao  In  the  preparation  of  an  Instrument 
wUdi  ttiey  purposed  should,  and  beUered  did, 
PRivlde  tor  "equal  rights  to  all,  enduslTe  prlTl- 
Icges  to  nooe."  Petition  orarmled. 


BBAN  H  al.  T.  TAYLORi 

VStMTt  of  Appeals  of  Kentucky.   March  B, 
1901.) 

BVIDBNCB-DaCLARATtOVS  OF  AOHNT— IN- 

amoonoNs  as  to  countbrolaiu. 

1.  Where  defendant  pleaded  as  a  coanter- 
eUim  the  damages  which  he  had  suffered  by  a 
breach  of  warranty  of  a  machine  tor  the  price 
of  wbich  plaintiff  sued,  the  court  did  not  err 
In  refaiing  to  permit  him  to  testify  to  conver- 
sttlons  bad  with  W.  In  rdatlon  to  the  machine 
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prior  to  the  sale  thereof,  there  being  nothing 
to  show  that  W.  was  the  agent  of  plaintiff. 

2.  The  conrt  properly  instmeted  the  Jnry 
that  it  they  fonud,  from  the  evidence,  that  de- 
fendants were  entitled  to  damages  on  thefr 
counterclaim  In  any  sum  lees  than  tbe  as- 
gr^ate  amount  of  the  notes  sued  on,  it  should 
be  credited  thoeoo,  and  that.  If  such  damage 
cQualed  the  amount  of  the  notes,  they  should 
6nd  for  the  defendants,  and.  If  greater  than 
the  sam  of  tbe  notes,  they  should  find  for  de- 
fMidanta  the  excess. 

Appeal  from  drcnlt  conrt  Wama  covnty. 

"Not  to  be  officially  reported." 

Action  by  W.  P.  Taylor  against  3.  H. 
Bean  and  others  on  two  iHomlssory  notes. 
Jndsment  for  plalntlir,  and  defendanti  ap- 
peal. Affirmed. 

Ony  H.  Herdman,  for  appdiants.  W.  B. 
Carth,  for  appellee. 

BURNAM,  J.  Appellee  In  this  action 
sought  to  recover  a  personal  judgment 
against  the  aroellants  on  two  notes  aggre- 
gating I192.G0,  with  Interest  therecA  from 
maturity.  Appellants,  by  way  of  answer 
and  counterclaim,  said  that  th^  were  exe- 
cuted In  consideration  ot  a  steam  engine  sold 
to  them  by  appellee,  which  he  warranted  to 
be  in  good  repair,  and  ready  for  Immediate 
iiBe,  and  of  sufficient  power  to  cot  4,000  feet 
of  lumber  per  day;  that  tiiese  representa- 
tions were  nntroe;  that  the  engine  did  not 
have  the  guarantied  power,  and  was  out  of 
repair;  and  that  they  were  compelled  to  ex- 
pend $7f5  to  put  It  In  order  before  It  would 
operate  at  all;  and  that  they  had  been  dam- 
aged by  appellee's  breach  of  warranty  In 
9300.  and  made  thefar  answer  a  counterclaim 
for  that  amount  l%e  pleadings  belug  made 
up,  a  Jury  trial  resulted  In  a  verdict  and  Judg- 
ment for  the  amount  of  the  notes  sned  on. 
On  this  appeal  appellants  complain  that  the 
court  erred  In  refusing  to  allow  appellant 
Bean  to  testify  to  certain  conversations  had 
with  one  J.  D.  West  In  relatiwi  to  the  engine 
pri<H*  to  the  sale  thereof.  We  think  the 
court  did  not  err  In  rejecting  tbia  testimony, 
as  there  was  nothing  In  the  record  to  abov 
that  West  was  the  agent  of  appellee;  or  rep- 
resented him. 

Complaint  is  also  made  of  the  first  Instme- 
tion  given  to  the  Jury.  By  that  Instruction 
the  Jury  were  told  that  If  they  found,  from 
the  evidence,  that  defendants  were  entitled 
to  damages  on  their  couuterclalm  in  any  son 
less  than  the  aggr^ate  amount  ot  tbe  notes 
sued  on.  It  should  be  credited  thereon;  that 
if  such  damage  equaled  the  amotmt  of  the 
two  notes,  they  should  find  for  the  defend- 
ants; if  greater  than  the  sum  of  the  two 
notes,  they  should  find  for  the  defendants 
the  excess.  iTbis  instruction.  In  connection 
with  tbe  other  six  which  were  given  to  the 
Jury,  fully,  fairly,  and  aptly  defined  the  law 
upon  all  the  Issues  raised  by  tbe  pi^w^ung" 
and  proof.  Judgment  affirmed. 
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BANK  OF  KENTUOKT  t.  WINN  et  ti.^ 
(Coart  of  Appeals  of  Eentucky.  Feb.  27,  1901.) 

TRUSTS— SAL.B  OF  STOGKS  BT  TRUSTER  FOR 
REINVESTUBNT  IN  RBAL  BSTATB— PARTIES 
TO  ACTION— REFUSAL  OF  CORPORATION  TO 
HAKE  TRANSFER  TO  PURCHASER. 

1.  Under  Ey.  St  IS  4706.  4707.  empowering 
persons  holding  stocks  in  a  fiduciary  capacity 
to  sell  them,  and  reinvest  the  proceeds  in  real 
estate,  and  providing  that  a  corporation  in 
which  such  stock  is  held  shall  not  be  liable  for 
transferring  tba  stock  on  its  books  upon  the 
order  of  such  fidudaty,  bank  stock  held  by  a 
trustee  haviog  been  sold  by  him  pursuant  to  a 
judgment  auuiorizing  him  to  make  the  sale 
and  reinvest  the  proceeds  In  real  estate,  the 
bank  in  which  the  stock  was  held  cannot  re- 
fuse to  transfer  the  stock  oa  its  hooks  on  the 
ground  that  it  may  become  liable  Co  contingent 
remainder-men,  who  were  not  parties  to  the 
action  in  which  the  judgment  was  rendered,  as 
they  were  neither  necessary  nor  proper  parties 
to  the  action. 

2.  The  bank  may  be  required  by  rule  to  make 
the  transfer,  though  it  was  not  a  party  to  the 
action  in  which  the  judgment  was  rendered, 
and  in  which  the  rule  was  issued,  and  though 
its  place  of  business  is  in  a  county  other  than 
that  In  which  the  action  Is  pending. 

Appeal  from  circuit  court,  Kenton  conntj. 

"To  be  officially  reported." 

Action  by  J.  N.  Winn,  trustee,  and  H.  O. 
Whitehead  and  wife,  asking  for  a  Judgment 
authorizing  the  trustee  to  sell  and  transfer 
certain  shares  of  bank  stock.  Judgment 
compelling  the  Bank  of  Kentucky,  in  which 
the  stock  was  held,  to  transfer  it  to  the  pur- 
chase at  a  sale  made  pursuant  to  judgment 
of  the  court,  and  the  Bank  of  Kentucky  ap- 
peals. Affirmed. 

A.  6.  Barrett  and  O'Hara  &  Rpuse,  for  ap- 
pellant J.  F.  Winn,  for  appellee. 

BURNAM,  3.  Charles  Eglnton  died  a  resi- 
dent of  Kenton  county,  and  his  last  will  and 
testament  was  duly  probated  and  admitted 
to  recwd  by  the  county  court  thereof  on  the 
30th  day  of  October,  1890.  He  devised  to 
his  granddaughter,  Sarah  L.  Eglnton,  cer- 
tain real  estate  and  bank  stock  owned  by 
him  at  his  death,  and  appointed  Joshua  N. 
Winn,  her  maternal  smndfattaer,  tmatee 
thereof,  gWIng  him  power  to  collect  Interest, 
rents,  diTldenda,  and  profits,  and  to  hare  the 
care,  cnatody,  and  management  thereof  for 
the  exclusive  benefit  and  use  of  Us  grand- 
daughter during  hoe  minority,  and  longer 
should  she  desire.  The  will  further  pro- 
vides that  the  granddaughter,  under  certain 
restrictions,  may  dispose  of  this  property  by 
win,  but  that,  In  event  she  falls  to  do  so  dur- 
ing her  life,  and  dies  leaving  a  child  or 
children,  It  should  belong  to  them,  but  that 
If,  at  the  time  of  her  death,  she  left  no  child 
or  children,  and  has  made  no  dtspoaltlon 
thereof  by  will,  then  all  that  remains  of  the 
principal  and  accumulations  of  the  aforesaid 
estate  should  be  distributed  to  other  desig- 
nated persons.   After  the  death  of  her  grand- 


^Raport«d  by  Bdvard  W.  HtOM.  Esq.,  of  ths 
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father.  Miss  Eglnton  married  H.  a  Wblte- 
head;  and  In  February,  1B90.  J.  JX.  Wlzin, 
the  trustee  named  In  the  will,  Mra.  White- 
head, the  benefldary,  and  her  husband,  H.  C. 
Whitehead,  filed  an  ex  parte  petltitm  In  the 
Kenton  drcnlt  court.  In  which  ttiey  a^  for 
a  jiHlgment  of  the  court  authorising  the 
trustee  to  sell  and  transfer  certain  slwrea  of 
bank  stock,  which  were  devised  to  htm  as 
trustee,  and  held  1^  him  In  trust  for  Mrs. 
Whitehead  under  the  provisions  of  the  will 
of  her  grandfather  Eglnton,  and  to  Invest 
the  proceeds  thereot  with  certain  other  funds 
in  the  hands  of  the  trustee,  In  a  tract  of 
500%  acres  of  land  located  in  Bourbon  coun- 
ty, at  the  price  of  V47.7S  per  acre.  It  being 
alleged  that  the  tract  of  land  which  tbey 
desired  to  buy  adjoined  another  tract  owned 
by  her,  which  contained  about  700  acres  of 
land;  that  the  Investment  would  be  a  safe 
and  Judicious  one,  and  for  the  best  Interest 
of  the  cestui  que  trust  It  having  been  made 
to  appear  to  the  chancellw  that  the  change 
In  the  Investment  should  be  made,  the  court 
entered  a  Judgment  directing  a  sale  of  the 
70  shares  of  bank  stodt  held  by  appellee  in 
the  Bank  of  Kentucky,  which  Is  located  in 
Louisville,  and  an  Investment  of  the  pro- 
ceeds thereof  in  the  Bonriion  conn^  land. 
AK>ellee.  under  the  Judgment  sold  the  bank 
stock,  but  aK>«llaiit  the  Bank  of  Kentucky, 
refused  to  transfer  It  upon  the  books  of  the 
bank  to  the  purchaser,  niereupon  ivpellee 
filed  bis  affidavit  setting  tortb  this  fact  and 
a  role  was  awaided  him  against  appellant 
to  show  cause  why  it  had  refused  to  trans- 
fer on  the  books  of  the  bank  the  70  shares 
of  stock  standing  In  the  name  of  J.  N.  Winn 
as  trustee.  Thereupon  ai^iellant  entered  Its 
appearance,  and  objected  to  the  Jurisdiction 
of  the  court,  and  by  way  of  response  said 
that  the  petitioner  Winn  held  the  stock  as 
trustee  for  Mrs.  Winn  only  during  her  life, 
and  denied  that  he  had  the  right  to  sell  or 
dispose  of  it;  and  that  the  Jndgmmt  of  the 
chancellor  authori^ng  the  sale  was  not  bind- 
ing upon  the  contingent  benefldsrles,  and 
would  not  protect  the  bank  i^alnst  claims 
that  tbey  might  thereafter  assert  against 
them.  Appellant's  response  was  held  insuf- 
ficient and  an  order  was  entered' directing 
It  to  make  the  transfer  of  the  70  shams  of 
stock  upon  the  order  of  J.  N,  Winn,  trustee, 
and  from  this  order  of  the  court  this  appeal 
Is  prosecuted. 

We  think  appellant's  ^prehension  or  fear 
that  it  might  become  liable  to  the  persona 
named  as  contingeht  remainder-men  by  the 
will  Is  groundless.  Section  4706,  Ky.  St. 
provides:  "That  It  shall  be  lawful  for  per- 
sons or  corporations  holding  funds  in  a  fidu- 
ciary capacity  for  loan  or  Investment  to  In- 
vest the  same  In  real  estate.  •  •  *"  Sec- 
tion 4707  provides:  "That  all  persons  hold- 
ing stocks,  bonds  or  other  securities.  In  a 
fiduciary  caftadty  for  loan  or  Investment, 
shall  have  power  to  sell  and  transfer  same 
whenever  in  the  Judgment  <tf  such  fiduciary 
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such  a  salp  will  benefit  the  trust  estate,  and 
re-invest  the  proceeds  as  authoilzed  in  sec- 
tion four  thousand  seven  hundred  and  six 
of  this  chapter.  •  •  •  A  pnrcbaser  in 
good  faith  from  such  a  fiduciary  shall  not 
be  bound  to  look  to  the  application  of  the 
proceeds  of  the  sate,  nor  shall  a  corpora- 
tion in  which  such  stock  held  by  a  fiduciary 
is  sold  as  herein  authorized  be  liable  for 
traasferiing  such  stock  upon  Its  books  upon 
the  order  of  such  fiduciary."  The  provisions 
of  the  statute  were  enacted  for  the  express 
purpose  of  facilitating  the  transfer  of  trust 
funds  held  la  a  fiduciary  capacity  from  one 
inrestnient  to  another,  and  to  exempt  corpo- 
rations from  all  liability  for  transferring 
shares  of  Its  stock  so  held  upon  the  books 
of  the  company,  when  required  to  do  so  by 
the  fiduciary  or  other  proper  authority.  The 
only  limitation  vpott  this  power  of  transfer 
and  change  in  the  Investment  Is  provided  by 
section  4708  of  the  statute,  which  says  that 
"these  provisions  shall  not  be  construed  to 
permit  a  sale,  investment  or  loan  in  conflict 
with  the  provisions  of  the  will,  deed  or  other 
Instrument  creating  the  trust,  under  which 
the  funds  or  property  may  be  held."  There 
Is  no  provision  of  the  will  of  Gbarles  Egln- 
ton  wblcb  either  expressly  or  by  necessary 
Implication  forbids  a  change  In  the  iovest- 
ment  of  the  property  devised  to  bis  grand- 
daughter. On  tbe  contrary,  the  testator  re- 
posed great  confidence  in  the  judgment  of 
tbe  trustee,  and  In  bis  solicitude  for  tbe  best 
iDterest  of  the  cestui  que  trust,  who  was 
also  bis  granddaughter,  and  conferred  upon 
him  as  trustee  unusual  powers .  over  tbe 
trust  pi*opert>'.  Besides,  the  provisions  of 
the  statutes  uoder  which  this  transfer  was 
directed  did  not  materially  change  tbe  law 
as  it  had  always  existed.  In  the  well-con- 
sidpced  opinion  delivered  by  Judge  Pryor  in 
tbe  case  of  Bank  v.  Jefferson.  88  Ky.  651, 
11  S.  W.  767,  It  was  held  that  trustees 
charged  with  the  management  of  trusteed 
funds  for  the  support  and  maintenance  of 
ihe  beneficiaries  not  only  had  the  right,  but 
it  was  their  duty,  to  make  such  investments 
of  the  funds  as  would  be  made  by  prudent 
business  men  with  a  view  to  secure  to  them- 
Belres  and  families  a  safe  Income,  and  that 
tbey  might  change  the  investments  from 
time  to  time  as  they  deemed  tbe  best  inter- 
est of  tbe  beneficiaries  required.  In  this 
case  no  question  of  tbe  wisdom  of  the  pro- 
posed investment  la  even  suggested,  and  we 
entertain  no  doubt  of  the  power  of  the  chan- 
cellor to  have  autborlied  the  change  of  the 
investment. 

Tbe  second  complaint  Is  that  the  bank  was 
not  before  the  court  until  after  the  Judgment 
was  entered,  and  that  upon  this  account  the 
Judgment  is  void,  and  not  binding  upon  It 
It  Is  also  contended  that  under  the  ruling  of 
this  court  In  tbe  case  of  Bank  v.  Boewell's 
Adm'r,  93  Ky.  92,  19  S.  W.  174,  the  Kenton 
circuit  court  had  no  Jurisdiction  to  compel 
tppellant,  whose  place  of  business  was  lo> 
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cated  In  Louisville,  to  enter  its  appearance  to 
a  rule  Issued  from  the  Kenton  circuit  court 
All  that  was  decided  In  the  Jefferson  Case, 
supra,  was  that  under  section  428,  Civ.  Code 
Prac.,  a  Louisville  bank  In  which  the  dece- 
dent held  stock  was  not  necessarily  a  party 
to  an  action  In  equity  for  the  settlement  of 
his  estate,  not  being  either  a  representative, 
legatee,  distributee,  or  creditor;  and  could 
not  be  brought  before  the  court  in  such  a 
proceeding  by  the  service  of  process  in  an- 
other county  for  the  purpose  of  litigating  dif- 
ferences with  reference  to  the  settlement  of 
the  estate.  No  relief  was  sought  in  this  ac- 
tion against  appellant,  and  it  bad  no  benefi- 
cial interest  in  the  stock  directed  to  be  trans- 
ferred. All  that  has  been  required  of  It  is 
that  It  shall  not  obstruct  tbe  trustee  In  the 
performance  of  his  duty  to  the  cestui  que 
trust  In  our  opinion,  neither  appellant  nor 
the  persons  suggested  as  having  a  possible 
interest  in  remainder  were  proper  parties  to 
this  proceeding.  Tbe  Judgment  of  the  court 
fully  protects  tbe  Interests  of  all  parties  who 
have  or  may  have  any  possible  interest  In 
tbe  property  required  to  be  transfnted. 
Judgment  affirmed. 


BITTENHOUSE  v.  CLARK  et  al.i 
(Conrt  of  Appeals  of  Kentucky.  B^b.  27. 1901.) 

DEFECT  OF  PA RTIBS— WAIVER  OP  OBJECTION 
— OEBDS-^ESTRUCTION  BY  ORANTEO  AND 
CONVEYANCE  BY  GRANTOR  TO  ANOTHER. 

1.  A  defect  of  parties  Is  waived  unless  rhe 

objection  is  made  oy  a  special  demurrer  or  oth- 
er pleading. 

2.  A  mamed  woman  cannot  devest  herself 
and  her  children  of  title  to  land  by  merely  de- 
stroying tbe  deed  to  them,  and  consenting  to 
the  making  of  a  deed  by  the  grantor  to  anoth- 
er; nor  is  she  estopped  thereby  to  claim  her  In- 
terest in  the  land,  toe  grantee  Id  the  new  deed 
being  a  party  to  the  arrangement,  and  having 
knowledge  of  all  the  facts  as  to  the  title. 

Appeal  from  circuit  court.  Floyd  county. 

"To  be  officially  reported." 

Action  by  Morgan  Clark  and  Rebecca  A. 
Clark  against  J.  S.  lUttenhouse  to  recover 
land.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed. 

Walter  S.  Harkins.  for  appellant  Jas.  Co- 
ble, for  aniellees. 

PAYNTEIt.  C.  J.  It  appears  from  the  rec- 
ord that  previous  to  December  20,  1894,  tbe 
appellee  Morgan  Clark  and  his  wife,  Rebecca 
A.  Clark,  either  owned,  or  had  an  Interest  in, 
a  certain  tract  of  land,  which  they  exchanged 
with  John  \V.  Porter  for  a  tract  of  land 
known  In  this  record  as  the  "Long  Branch 
I^nd."  Porter  made  a  deed  to  them,  by  the 
terms  of  which  Rebecca  A.  Clark  was  vested 
with  a  life  estate  In  it  with  a  certain  char- 
acter of  remainder  to  her  children,  with  the 
right  In  Morgan  Clark  to  control  It  during 
his  lifetime.   This  deed  was  not  Recorded. 


>  Reported  by  Edward  W.  Hlnu,  Esq..  itf  tlu 
Frankfort  bar,  and  formerly  atato  reportor. 
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Oq  Dftceinber  20.  1801,  the  appellant,  Ritten- 
bouse,  and  Johu  W.  Porter  and  others  met 
tbe  Clariu,  and  thej  sold  the  land  to  Rltten- 
bouse  for  twraty-two  hundred  and  some  odd 
dollars.  For  reasons  wblcJx  will  hereafter 
appear.  Clark  and  wife  did  not  make  a  deed 
to  Rlttenbonse,  but  the  deed  which  Forler 
had  made  them  xsat  destroyed  with  tbe 
knowledse  of  Rlttenhouse,  Porter,  and  tbe 
CSarks,  and  at  the  instance  of  Rittenbouse 
and  Porter;  whereupon  Porter  then  made 
Kittenhoaae  a.  deed,  ^or  the  land.  Ritten- 
bouae  gave  Porter  a  check  for  $175,  and  bis 
notes  for  $2,050,  payable  to  the  order  of 
Porter,-  who  thereupon  Indorsed  and  deliv- 
ered the  check  and  notes  to  Morgan  Clai^. 
On  December  27.  1894,  in  payment  of  tbe 
notes  which  RIttenbouse  hjjd  executed,  and 
which  had  been  assigned  and  delivered  to 
Clark,  he  conveyed  to  Clark  and  wife,  and  to 
those  who  took  the  remainder  interest  in  the 
Long  Branch  land,  certain  bouses  and  lots, 
and  some  land  at  Mt  Carbon,  lu  Johnson 
county.  After  occupying  the  property  for  a 
time.  Clark  and  wife  became  dissatisfied, 
aad  instituted  this  action  to  recover  the 
Long  Branch  land.  It  being  claimed  that  old 
man  Clark  and  wife  were  ignorant,  neither 
being  able  to  read  nor  write;  that  old  man 
Clark  was  eighty- odd  years  old,  and  did 
not  have  mental  cppa«ity  to  enter  into  tbe 
transaction ;  that  they  were  overreached 
therein.  It  Is  further  claimed  that  Mrs.  Clark 
and  her  Infant  children  owned  tbe  land,  and 
phe  could  not  devest  herself  and  children  of 
title  to  tbe  property  by  consenting  that  her 
deed  should  be  destroyed.  On  behalf  of  RIt- 
tenbouse. It  Is  claimed  that  the  trade  was  Id 
good  faith;  that  old  man  Clark  was  capable 
of  transacting  business,  and  that  he  did  not 
overreach  them  in  the  transaction;  and,  fur- 
ther, that  as  tbe  Olarks  were  present,  and 
consented  that  Porter  should  make  the  deed, 
they  are  now  estopped  to  question  his  right 
to  do  so.  On  tbe  trial  of  the  case,  the  court 
set  aside  the  contract,  adjudged  the  Long 
Branch  Land  to  the  appellees,  and  restored 
the  property  which  the  Clarka  bad  obtained 
from  RIttenbouse  to  htm. 
«  We  win  first  dispose  of  a  preliminary  qnes- 
tlon  that  arises  In  the  case,  which  Is,  did  the 
court  ^rr  In  rendering  tbe  Judgment  which  it 
did,  because  the  Infant  children  of  Mrs.  Clark 
and  Porter  were  not  parties  to  the  proceed- 
ing? It  would  be  unprofitable  to  discuss  tbe 
question  as  to  whether  the  Infant  children 
and  Porter  should  have  been  made  parties  to 
tbe  action.  This  court  has  repeatedly  de- 
cided that  where  a  party  falls  to  demur  spec- 
ially to  a  proceeding  because  certain  persona 
are  not  made  parties  to  tbe  action,  or  falls 
to  raise  tbe  question  by  pleading.  It  la  too 
late  to  raise  the  qoestton  here. 

Tbe  doctrine  of  estoppel,  which  the  appel- 
lant invokes  to  aid  him  In  defeatti^  a  recovery 
In  this  action,  seems  to  os  to  have  no  place  In 
it  It  *8  true  that  tbe  rule  1b  well  recognized  In 


Story's  Equity  Jarispmdeuce,  iln  many  cases 
by  this  court  and  by  the  supreme  court  of 
the  United  States,  and  we  believe  by  all 
coerts,  that  when  a  person  having  title  to  an 
estate  which  Is  offered  for  sale,  and,  and 
knowing  bis  title,  ,  stands  by  and  eneMirasee 
tbe  sale,  and  does  not  forbid  It  and  thereby 
another  person  Is  Induced  to  purchase  tbe 
same  under  the  supposition  that  the  title  ia 
good,  tbe  party  thus  standing  by  and  loelng 
sltent  Is  bound  by  the  sale.  When  one  ta 
&ll«it  when  be  ought  to  have  la  good  faith 
spoken,  be  shall  not  be  beard  to  speak  when 
be  ought  to  be  silent.  If  Porter  had.  claimed 
to  be  the  owner  of  the  prt^rty  in  question, 
and  was  prapocilBg  to  sell  It  to  RIttenbouse. 
and  Clark  and  wife  encouraged  him  to  buy 
and  pay  for  K.  then  they  might  have  been 
estopped  thereafter  to  aaeert  claim  to  it. 
Uitteuhouse  was  net  negotiating  with  Porter 
for  the  pureliase  of  the  property,  but  was 
buying  It  fro>m  tbe  darks,  and  Porter  wa^ 
simply  aiding  tbe  contracting  parties,  to  tbe 
end  that  the  Clarka  be  devested  and  Kitten- 
house  Invested  with  tbe  title  to  It.  The  evi- 
dence shows  that  Rtttenhouae  knew  all  aboui 
tbe  deed  which  Porter  bad  made  to  tbe 
Clarks  and  its  terms,  and  was  instrumeutnt 
in  having  It  destroyed;  hence  be  traded  wltb 
his  eyes  open  as  to  the  real  condition  of  tta^ 
title  to  the  property. 

A  married  woman  may  do  an  act  whicli 
estops  her  from  thereafter  claiming  her  own 
property,  but  this  is  not  <«e  of  the  caseh 
wherein  she  baa  deprived  herself  of  thni 
right.  Mrs.  Clark  did  not  represent  at  tbe 
time  of  tbe  sale  to  Rlttenhouse  that  she  ha<1 
no  title  or  Interest  in  the  property,  nor  dui 
she  represent  that  her  children  had  none. 
On  tbe  other  hand,  the  facts  proven  show 
that  all  the  parties  to  the  transaction  recog- 
nized that  she  did  hare  a  life  estate  In  it. 
and  remainder  in  b«r  infant  children.  The 
question  here  is,  did  she  devest  herself  of 
title  to  the  property  by  consenting  that  the 
deed  which  Porter  had  made  her  sboiild  be 
destroyed?  She  once  having  acquired  title 
t*  tli«  iMwperty,  the  destruction  of  the  deed 
conld  not  de[«lv<e  her  of  it  When  the  own- 
er of  real  estate  executes  and  delivers  a 
deed  of  conveyance  to  another,  which  Is 
accepted,  the  title  vests  In  the  gnantee.  At 
least,  in  the  case  of  a  married  wcHnan,  it 
will  take  a  reconveyance  to  relarest  the 
grantor  with  title,— a  destruction  of  the  deed 
will  not  do  so.  1  Devi.  Deeds,  {  300,  resell 
as  follows:  "When  a  deed  has,  been  proper- 
ly executed  and  delivered.  It  operates  as  a 
transfer  of  title.  Its  redelivery  to  the  gran- 
tor or  Its  cancellation  cannot  operate  as  a 
retransfer  of  tbe  title  so  conveyed.  Where 
It  has  once  become  effective,  it  cannot  be 
defeated  by  any  act  occurring  afterwards 
imless  it  be  by  force  of  some  condition  con- 
talned  in  tbe  deed  itself.  Tbe  redelivery  of 
a  deed-  Is  -not  only  Ineffectual  to  retransfer 
tbe  title.-  but  also  to  revive  a  debt  -fw  tbe 
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extUtgnlshment  of  which  the  deed  was  glT- 
en.  The  decided  weigbt  of  authority  is  that 
the  BUTPender  of  a  deed,  though  not  register- 
ed, will  not  operate  to  revest  the  grantor 
with  the  title.'  The  fact  that  both  grantor 
and  grantee  suppose  that  a  deed  will  not 
take  eftect  until  recorded,  and  might  he  re- 
Totaed  at  any  time  before  that  Is  accomplish- 
ed, does  not  alter  its  legal  character  as  a 
conveyance  where  It  has  been  delivered  to 
the  grantee.  ti<x  will  a  contemporaneous 
parol  agreeaoaent  between  parties  who  bav« 
reciprocally  executed  and  delivered  deeds, 
that  they  shall  not  be  probated  Cor  registry 
until  one  of  the  parties  shall  perfect  the 
title  to  the  land  conveyed  by  him,  prevent 
the  vesting  of  the  titles  In  accordance  with 
the  t^-ms  of  tlie  deeds.*  In  such  a  case  It 
is  immaterial  that  the  parties  did  or  did  not 
uDderstand  whether  this  would  be  the  legal 
result  of  their  acts.  The  title  remains  in 
the  grantee  when  it  has  once  become  vest- 
Hi  in  him,  notwithstanding  the  destruction 
of  the  deed  or  Its  return  to  the  grantor,  and 
although  the  latter  has,  through  the  dW'ec- 
t:on  of  the  grantee,  again  executed  a  deed 
10  another."  To  the  same  effect  Is  Tied. 
Rwl  Prop.'S  812. 

We  apply  the  rule  announced  by  the  au- 
ttiorltles  cited  to  the  facts  of  this  case,  in 
so  far  as  to  hold  that  a  married  woman 
-ould  not  devest  herself  and  her  children  of 
:lie  title  to  real  estate  by  simply  destroying 
ihelr  deed,  and  consenting  that  their  grantee 
shall  make  a  deed  to  another.  There  Is  no 
proof  In  this  record  tending  to  show  that 
the  darks  attempted  to  resell  the  property 
to  Porter,  or  that  they  had  any  contract 
with  him  by  which  he  was  to  buy  it.  As 
w  bave  sHld,  the  facts  of  this  case  do  not 
^ovr  that  Mrs.  mark  was  estopped  to  assert 
her  right  to  the  Long  Branch  land  by  being 
preaent  and  consenting  that  Porter  might 
make  Ititteo bouse  a  deed  therefor.  Not  be- 
ing guilty  of  any  act  working  estoppel  on 
ber  rights,  the  only  way  that  Rittenhouse 
could  claim  the  land  as  against  her  would 
be  by  showing  that  she  had  executed  and 
dfiUrered  to  him  a  deed  of  conveyance  In  the 
manner  provided  by  the  statute.  There  Is 
BO  claim  that  she  and  her  husband  executed 
sod  delivered  a  deed  to  Rittenhouse  for  the 
IHoperty;  hence  she  continued  to  hold  the 
pnqmly  according  to  the  terms  of  the  deed 
which  Porter  had  made  her,  and  she  was 
entitled  to  maintain  this  action.  We  might 
add  here  that  we  think,  on  the  facts  as 
proven  In  this  case.  If  she  had  conveyed  the 
property  to  Rittenhouse  in  the  manner  point- 
ed out  by  the  statute,  the  cout^  would  have 
been  Jastlfled  In  setting  the  sale  aside.  As 
it  Is  not  necessary  to  do  so,  we  forbear 
to  give  tlie  reasons  for  the  latter  conclusion. 
The  Appellant  certainly  cannot  complain 
that  the  conrt  restored  to  him  the  property 
which  be  had  conveyed  the  Clat^  The 
Jndgment  la  affirmed. 


WHALEY    et    ol.    v.  OOMMONWEALO^H. 
RATUFF,  Sheriff,  v.  SAME.    SAME  v. 
NiOHOJLAS  OOUNTX  (two  caseB).^ 
I  (Court  of  Appeals  of  Kentucky.  Feb.  27, 1001.) 

I  RECOVERY  or  TAXES  ILLEGALLY  COLLBCTBD 
—ACTION  BY  ONE  TAXPAYBR  FOR  ALL-^AR- 
I     TIAL  INVALIDITY  OP  TAX— SEPARATION  OP 

■  LEGAL  FROM  ILLEGAL  PART— LIABILITY  OP 
6UK£Tl£a  FOR  TAXES  ILLBOALLY  COLLECT- 
ED BY  SHERIFP— LIABILITY  OF  SHERIFF  FOR 
TAXES  ILLEGALLY  COLLECTED  BY  DEPUTY 
—INTEREST— APPROPRIATION  OP  TAXES  TO 
PURPOSE  FOR  WHICH  NOT  LEVIBD— RIGHT 
OF  API^BAL. 

1.  Under  Or.  Oode  Prac.  {  2B,  providing  that 
"if  the  question  Involve  a  common  or  general 

,  interest  of  many  persons,  or  if  the  parties  be 
numerous  and  it  is  impracticable  to  bring  all 

j  of  them  before  the  court  within  a  reasonable 

'  time,  one  or  more  may  sue  or  defend  for  the 
benefit  oC  all,"  one  of  a  number  of  taztwyers 

,  from  whom  money  has  been  illegally  collected 
as  taxes  may  sue  for  all,  to  recover  of  the  col- 
iecting  oOicer  the  money  thas  illegally  collect- 
ed. 

2.  In  such  an  action  it  was  proper  to  direct 
the  master  commissioQer  to  ascertain  the  names 

'  of  all  persous  in  the  county  wbo  bad  paid  auy 
part  of  the  illegal  tax.  and  to  report  the  part 
:  each  one  had  paid,  as  the  basis  of  a  final  decree, 
and,  to  authorize  this  course,  it  was  not  nec- 
essary that  the  tax  books  should  be  filed  as  a 
part  Of  the  record;  the  commissioner  having 
access  to  them  as  public  records,  and  the  law 
requiring  them  to  remain  in  the  BhenfiTs  office, 
i  3.  Where  a  county  was  prohibited  by  the  con- 
stitution from  levying  a  tax  rate  ot  more  than 
50  cents  in  one  year,  a  levy  of  25  cents,  when 
34  cents  had  been  previously  levied,  was 
only  as  to  the  excess  of  9  cents;  the  illegal 
I«rt  being  separable.  ' 

4.  Under  Const.  (  180,  providing  that  "no  tax 
levied  for  one  purpose  shall  ever  be  devoted 
I  to  another  purpose."  where  a  surplus  remain;* 
after  the  pnri>ose  for  which  a  particular  levy 
!  was  made  has  been  accomplished  it  may  be  ap- 
!  propriated  by  the  county  for  neneral  purposes. 
I     5.  llie  sureties  in  a  sheriff's  official  bond  are 
liable  for  the  county  levy  collected  by  him, 
I  where  no  county  levy  bond  has  been  execnted. 

and  t|ie  fact  that  such  a  bond  has  been  execnt- 
j  ed  is  matter  of  defense. 

(}.  The  sureties  in  a  sheriff's  bond  are  not 
'  liable  for  the  void  part  of  a  county  levy  collect- 
I  ed  by  the  sheriff,  and  neither  the  shenff  Dor 
I  his  sureties  are  liable  for  the  void  part  of 
'  such  a  levj-  collected  by  the  sheriff's  deputy 
'  and  Qot  paid  over  to  the  sheriff. 
I  7.  The  sheriff  was  not  chargeable  with  loter- 
I  est  on  the  void  part  of  the  levy  collected 
'  him,  until  there  had  been  a  settlement,  and 
I  the  amount  due  by  him  had  been  properly  as- 
1  certained. 

8.  lender  Const.  (  1!)T,  providing  that  no 
:  county  shall  be  autfaorized  to  become  indebted 
I  to  an  amoimt  exceeding  in  any  year  the  Id- 
'.  come  and   revenue  provided   for  such  year, 

■  "without  the  ossent  of  two-thirds  of  the  voters 
thereof  voting  at  as  election  to  be  held  for 

.  that  purpose,^'  a  vote  by  two-thirds  of  the 
]  voters  of  a  county  In  favor  of  free  turnpikes 
;  was  a  vote  in  favor  of  incurring  the  necessary 
indebtedness  for  that  purpose,  and  authoriEed 
the  county  to  lacor  an  iodebtedoese  in  excess 
of  the  revenue  provided  for  the  year  iu  pur- 
chasing the  turnpikes  in  the  county. 

9.  In  a  contest  between  a  county  and  taxpay- 
I  en  aa  to  which  is  entitled  to  money  alleged  to 
'  have  been  illegally  collected  by  the  sheriff,  the 

sheriff  has  such  an  interest  as  entitles  him  to 
I  appeal  from  a  judgment  against  him  in  favor 


I  '  RqxirM  by  Bdward  W.  Hliies,  Esq.,  et  tlu 
'  Fraokfort  bar,  and  formwly  statt  reporter. 
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of  the  Uxpa^en  for  that  part  of  the  tax  held  i 
by  the  court  to  be  illegal,  and  fi-om  a  judg- 
ment against  him  in  favor  of  the  countj  for  I 
the  remainder  of  the  tax  collected. 

Ouffr,  Du  Uelle,  and  White,  IJ^  dissenting 
from  certain  parts  of  the  opinion. 

Appeal  from  circuit  court,  Nicholas  countj. 

"To  be  offlcially  reported." 

ActlDu  by  Aris  Wiggins,  on  behalf  of  him- 
Belf  and  all  other  taxpayers  of  Nicholas  coun- 
ty, against  S.  A.  Ratliff,  sheriff,  to  recover 
money  alleged  to  have  been  Illegally  collected 
by  him  as  taxes,  consolidated  with  an  action 
by  the  same  plaintiff  on  the  bond  of  8.  A.  Rat- 
liff as  sheriff,  and  also  with  an  action  by 
Nicholas  county  on  the  same  bond,  and  also 
with  a  motion  by  the  county  against  S.  A. 
Ratliff  for  a  settlement  of  his  accounts  as  sher- 
iff. Judgment  in  favor  of  taxpayers  against 
the  sheriff  and  his  sureties  for  a  part  of  the 
tax  alleged  to  have  been  iUegaily  collected,  and 
the  sheriff  and  his  sureties  appeal;  the  sheriff 
also  prosecuting  an  appeal  from  a  Judgment 
In  favor  of  Nicholas  county  for  the  balance 
found  in  his  hands  of  tliat  part  of  the  tax  held 
to  be  valid,  and  Arls  Wiggins  prosecuting  a 
cross  appeal  on  behalf  of  the  taxpayers  be- 
cause the  whole  of  the  tax  in  question  was  not 
adjudged  void.  Berersed  In  part,  and  affirmed 
Id  part 

G.  W.  Wood  and  Emmett  M.  Dickson,  for 
appellants  Ratliff  and  others.  Wlnlleld  Buck- 
ler and  3.  H.  Mlnogoe,  for  the  Commonwealth. 
Kennedy  &  WUlIamson  and  John  F,  Morgan. 
tm  ^ipellee  Nicholas  county. 

O'REAR.  J.  Under  pravlBions  of  the  stat- 
ute permitting  counties  to  acquire  tamplfce 
and  gravel  roads  within  their  limits  either  by 
donation,  purchase,  or  condemnation,  the  ilscol 
court  of  Nicholas  county  on  June  25. 1H97,  con- 
tracted with  the  Maysvtlle  &  Lexington  Turn- 
pike-Road Company,  purchasing  the  tatter's 
road  within  that  county  at  the  agreed  price  at 
f23,00Q.  At  the  previous  November  election 
the  question  had  been  duly  submitted  to  the 
voters  of  the  county  whether  they  were  In  fa- 
vor of  free  turnpike  and  gravel  roads,  result- 
ing in  a  vote  of  1,6KS  for  to  483  against  the 
proportion,  which  waa  duly  canvassed  and 
certified.  Other  roads  liad  been  acquired  by 
the  county  since  the  vote  named,  either  by 
gift  or  purchase,  aggregating  about  ISO  miles. 
Prior  to  June,  1897.  the  fiscal  court  had  levied 
a  tax  rate  of  84  cents  on  the  VlOO  for  county 
purposes  for  that  year,  bat  no  part  of  it  for 
turnpikes  or  for  their  repair.  On  June  2S, 
ISffl,  the  fiscal  court  made  an  additional  levy 
of  25  cents  on  the  flOO  for  tampike  purposes. 
At  the  same  time  It  contracted  with  the  Car- 
lisle &  Sharpsbunr  Turnpike-Road  Company 
to  acquire  Its  road  at  the  price  of  (15.000.  It 
Is  claimed,  however,  that  the  court  had,  by  the 
purchase  of  the  Maysville  &  Lalngton  road, 
exhausted  the  limit  of  indebtedness  which  It 
could  incur  for  that  year,  under  section  157  of 
the  constitation.  and  therefore  the  attempted 
contract  wi^b  the  Sharpsburg  road  was. void. 


The  order  laying  the  25-cent  levy  above  named 
tmdertook  to  apply  or  apportion  it  among  the 
roads  of  the  countar.  Of  this  a^iUcatlon.  92.- 
500  waa  attempted  to  be  set  apart  to  the  Car- 
lisle &  Sharpsburg  Turnpike-Road  Company 
in  part  paymoit  of  the  ouialdeiation  for  Its 
road.  The  shoriff,  appellant  8.  A.  Ratliff,  un- 
dertook the  collection  of  tliese  taxes,  and  it  Is 
shown  that  he  did  collect  them,— both  leries. 
There  was  an  issue  aa  to  the  amount  collected, 
but  the  a^iellant  la  not  queatloning  the  finding 
oi:  the  lower  conrt  in  fixing  the  amount  of  the 
balance  not  before  accounted  for  by  him.  which 
was  $7,605.20.  Appellee  Arls  Wiggins  filed 
an  action  In  the  NkliolaB  circuit  court  In  April. 
1808,  in  the  name  of  the  commonwealth  of 
Kentu(^  for  the  use  of  the  said  Aris  Wiggins 
and  all  other  taxpayers  of  Nicholas  county, 
and  by  said  Aria  Wig^ns  on  behalf  of  him- 
self and  all  taxpaym  of  Nicholas  conn^.  in 
which  he  set  out  the  foregoing  facta,  sub^ 
Btantlally,  adding  that  he  was  a  citis«i  of 
Nicholas  county,  and  owned  the  legal  and  equi- 
table title  to  more  than  $10,000  worth  of  real 
and  personal  property  therein,  wliich  had  been 
assessed  and  was  assessable  for  taxation  there- 
in, and  that  the  sheriff,  Ratliff,  had  proceeded 
to  collect  and  had  collected  from  the  8,000  tax> 
payers  of  Nicholas  county  the  above-named 
tax  (the  said  25-cent  levy),  amounting.  It  was 
alleged,  to  some  $10,000;  that  the  sheriff  had 
collected  it,  and  the  taxpayers  had  paid  it,  un- 
der a  mutual  mistake  of  law  and  bet,  each 
believing  the  levy  was  valid  and  that  they  and 
their  property  were  liable  to  pay  it;  that  tt» 
sheriff  had  asserted  the  whole  tax  as  a  lien 
against  their  property,  and  would  have  dis- 
trained It  hut  for  their  payment.  He  btooght 
the  suit  in  equity  on  behalf  of  himself  and  the 
other  3,000  taa^myers  of  Nicholas  county  to 
recover  the  whole  of  the  tax  represented  by 
the  25-cent  levy,  contending  it  waa  void. 
While  this  action  was  pending,  appellant  was 
ruled  by  the  Nicholas  county  court  to  settle  for 
the  county  levy  collected  by  him  for  the  year 
1807,  and  anwhited  a  commissioner  to  make 
the  settlement,  who  reported,  diarglng  the 
sheriff  with  the  taxes  on  the  total  assessed 
valuation  of  the  county,  less  exoneration  and 
delinquents,  at  the  mte  of  68  cents  on  the 
$100.  From  this  settlement  ttie  sheriff  ap- 
pealed to  the  circuit  court,  and  the  proceeding 
was  consolidated  with  the  suit  of  Wiggins, 
above  named.  The  circuit  court  adjudged  the 
excess  above  60  cents  levied  by  the  fiscal 
court  of  Nicholas  county  to  be  in  violation  of 
section  167  of  the  constitution,  limiting  ^e 
maximum  tax  rate  for  any  one  year  to  50 
cents,  and  corrected  the  settlement  to  that  ex- 
tent, and  in  some  other  minor  particulars,  re- 
manding it  to  the  fiscal  court  That  body 
adopted  the  Judgment  of  the  circuit  court,  and 
demanded  of  the  sheriff  the  payment  of  the 
balance  thus  fixed,  which  he  declined  to  pay; 
and  the  fiscal  court  ordered  suit  instituted  up- 
on his  bond,  which  was  dime,  and  that  suit 
also  consolidated  with  the  Wli^ns  suit. 
i  When  the  court  adjudged  the  8  cents  excess 
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Toid.  Wlst^ns.  OD  behalf  of  himself  and  all  i 
other  taxpayers  of  Nicholas  county,  instituted 
an  action  In  the  Nicholas  circuit  court  against  | 
appellant  Ratllfl,  sheriff,  and  appellants  H. 
Whaley.  W.  B.  RatUff,  and  Waller  Sharp,  as 
sureties  on  his  official  bond,  to  recover  of  them 
the  tax  Illegally  collected  and  withheld  by  the 
sheriff.  This  last-named  suit  was  heard  and 
adjudged,  resulting  In  a  Judgment  In  faTor  of 
the  plaintiffs,  and  the  sheriff  and  his  surettos 
have  prosecuted  this  appeal.  The  sheriff  has 
also  prosecuted  appeals  from  the  Judgment 
declaring  only  the  9  cents  of  the  25-Gent  levy 
Toid.  and  from  the  Judgments  of  the  circuit 
court  requiring  him  to  pay  to  Nicholas  county 
the  balance  found  In  his  hands  of  the  16  cents 
that  waa  held  to  be  ralld.  Hia  sureties  have 
appealed  from  the  Judgments  makli^  them  li- 
able for  axqr  part  of  the  tax  collected.  Wig- 
gins praya  a  cross  appeal  because  the  whole 
of  the  25-cent  lery  was  not  adjudged  void. 
Th^  cases  have  been  ordered  heard  together, 
and  are  so  determined. 

Numerous  questions  of  pracUcie  and  mat- 
ters of  law  are  urged,  many  of  them  not  snfD- 
dently  material,  In  our  ofdnlon.  to  warrant 
rcTersal  If  we  should  concnr  that  th^  were 
indeed  errors.  Those  qneatlons  of  a  more 
seiioas  nature  we  will  state  and  dispose  of  In 
their  order:  (1)  The  right  of  Wiggins  to 
maintain  this  action.  (2)  Whether  the  low- 
er court  adopted  a  cwrect  method  In  direct- 
ing its  master  commissioner  to  ascertain  the 
names  of  all  persons  who  had  paid  taxes  for 
the  year  1897,  and  the  amounts  so  paid  by 
them,  respectlTely,  and  that  >/bb  ot  the  sum 
BO  paid  by  eacb  of  them  should  be  reiinrted 
as  tlie  basis  <tf  a  final  distribution.  (3)  Was 
the  25-cent  levy  void  In  toto,  or  only  the  9 
cents  In  excess  of  the  50-cent  limit  (4)  Was 
the  sheriff  and  the  sureties  on  his  offldnl 
bond  liable  for  these  taxes  so  collected  by 
him?  (5)  Was  the  money  collected  by  the- 
sheriff  In  excess  of  the  constitutional  limita- 
tion a  liability  embraced  by  the  terms  of  his 
bond,  for  which  his  sureties  were  liable?  (G) 
Waa  the  sheriff  or  his  sureties  liable  for  such 
excess  collected  by  a  deputy  of  the  sheriff, 
and  not  paid  to  the  principal  by  the  deputy? 
In  addition  to  the  above,  appellee  Wiggins 
raised  these  questions  on  his  cross  appeal: 
(7)  He  claims  Interest  should  have  been  al- 
lowed on  the  Judgment  in  favor  of  the  tax- 
payers from  May,  1808,  when  the  sheriff's 
answer  was  due,  and  when  appellee  contends 
be  should  have  tendered  the  money  Into 
court.  (8)  That  the  $2,500  apprt^rlated  to 
the  Carlisle  &  Sharpsburg  Turnpike  Road 
Company  was  void,  and  the  collection  of  any 
part  of  the  25-cent  levy,  even  within  the  50- 
cent  limit,  was  void.  (9)  That  the  sheriff, 
being  bnt  a  bailee,  could  not  in  any  event 
prosecute  this  appeal,  because  no  substantial 
right  of  his  is  determined  or  affected.  The 
court  has  merely  adjudged  which  of  two 
contending  claimants  is  entitled  to  the  fund 
which  he  holds  for  the  rightful  claimant. 
X  Id  Blair  t.  Turnpike  Co.,  67  Ky.  157,  this 


court  held  that  a  aherlff  holds  the  money  col- 
lected by  Illegal  taxation  on  a  void  subecrlp* 
tion  to  turupilEeB  as  a  trust  fund  for  tiie  ben- 
efit of  taxpayers  who  contribute  that  fund. 
Section  25  of  the  Civil  Code  of  Practice  iffo- 
videa:  "If  the  qnratlon  Involve  a  common 
or  general  Interest  of  many  persona,  or  If  the 
parties  be  numerous  and  It  Is  impracticable 
to  bring  all  of  them  before  the  court  within 
a  reasonable  time,  one  or  more  may  sue  or 
defend  for  the  benefit  of  all.**  Before  the 
adoption  of  the  Code  In  Kentucky  a  slmilai* 
practice  was  Indulged  as  a  part  of  equity  Ju- 
risprudence, and  in  line  with  like  practice  in 
other  Jurisdictions  where  the  common  law 
prevailed.  To  preveat  a  multiplidty  of  suits 
where  one  might  settie  the  question  at  is- 
sue and  grant  comi^ete  relief  to  all  Interest- 
ed, courts  of  equity  have  long  entertained  a 
suit  at  the  instance  of  one  or  more  of  tne 
class  affected,  suing  for  all.  At  one  time  it 
was  thought  and  to  some  eztmt  It  was  held, 
that  the  rule  above  noted  did  not  embrace 
acti<His  by  a  taxpayer  to  restrain  the  collec- 
tion of  or  to  recover  111^1  taxes  Imposed. 
The  reason  urged  was  that  there  was  not  a 
common  titie,  or  such  Identic  of  Interests 
as  so  connected  the  interest  of  one  with  all 
the  others  as  to  bring  them  within  the  rule; 
it  being  argued  that  each  taxpayer's  cause 
of  action  was  complete  in  Itself,  and  could 
be  maintained  or  defended  without  reference 
to  the  {K-esence  of  other  taxpayers,  and  that 
frequently,  and  Indeed  generally,  separate 
defenses  would  be  required  to  the  claim  of 
each,  and  In  event  of  a  judgment  In  their 
favor  separate  recoveries  must  be  adjudged 
them.  The  modem  tendency  has  been, 
though,  to  extend  the  rule,  codified  In  the 
language  of  section  25,  supra,  so  as  to  in- 
clude the  class  of  cases  to  which  this  one  be- 
longs. From  the  authorities;  and  from  the 
weight  of  the  best  reasoning  defining  the 
principle  governing  this  practice,  we  find 
that,  where  the  Individual  taxpayer  may 
maintain  an  action  at  law  to  recover  back 
the  Illegal  tax  which  he  has  paid,  all  the  rea- 
sons for  exercising  the  Jurisdiction  to  prevent 
a  multiplicity  of  suits  apply.  Although  each 
taxpayer  has  a  remedy  by  action  at  law,  it 
is  manifeatiy  inadequate  and  Imperfect,  and 
often  nominal.  By  means  of  the  equitable 
jurisdiction  the  whole  controversy  and  the 
rights  of  each  Individual  taxpayer  can  be 
fully  determined  In  one  judicial  proceeding 
by  one  Judicial  decree.  Such  questions  in- 
volve, we  may  say,  public  or  community 
rights;  and  a  practical,  speedy,  expedient, 
and,  as  far  as  may  be  possible,  Inezpenslre, 
method  should  be  provided  for  their  settle- 
ment. This  we  think  was  fairly  within  the 
contemplated  meaning  of  section  25,  supra. 
These  conclusions,  we  think,  are  fully  sus- 
tained by  Pom,  Eq.  Jur.  8  270;  Cooley, 
Tax'n,  p.  769;  Road  Co.  v.  Thomas  (Ky.)  8 
S.  W.  007;  and  Com.  Tilton  (Ky.)  54  S. 
W.  11. 

2.  It  follows  from  the  foregoing  that  the 
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clrcait  court  proceeded  properly  in  having  its  i 
master  commlsaiouvr  ascertain  tbe  names  j 
of  all  persons  fn  the  connty  who  bad  paid 
any  part  of  the  tax  In  question,  and  to  re- 
port what  part  decided  to  bare  been  Illegally 
assessed  and  collected  each  one  paid,  as  tbe 
basis  of  a  final  decree  in  the  action.  The  tax 
books  In  the  possession  of  the  sheriff  being 
publie  records  (section  4138,  Ky.  St.),  it  was 
proper  that  the  commissioner  should  hare  re- 
course to  them,  as  the  most  accessible  and 
*best  evidence  of  the  amounts  assessed  to  and 
paid  by  each  person.  The  objection  that 
these  books  were  not  filed  in  this  record  is 
not  well  talEen,  bccanse  by  law  they  are  re- 
quired to  remain  among  the  records  of  the 
sheriff's  office.  If  any  item  of  the  commis- 
sioner's report  Is  questioned,  the  sheriff  was 
competent  as  a  witness  to  testify  conc^ning 
the  books,  and' certainly  c<nild  not  have  been 
misled  or  Injured  by  his  having  their  cus- 
tody, instead  of  the  commlssloiner. 

3.  It  Is  argued  for  tbe  taxpayers  that  as 
the  constitution  prohibits  the  levy  of  any 
tax  rate  In  one  year.  In  a  county  of  which 
Nicholas  Is  of  a  class,  of  more  than  SO  cents 
on  the  $100,  the  levy  of  25  cents,  when  S4^ 
cents  bad  been  prerlonsly  levied,  was  void; 
that  it  being  one  sum,  and  not  separable,  the 
whole  of  that  levy  was  void.  The  general 
rule  on  this  subject  Is,  If  the  illegal  tax  or 
au  Illegal  item  embraced  In  the  levy  be  sep- 
arable from  the  remainder,  that  which  is 
above  the  legal  limit  will  be  void,  while  that 
within  will  be  upheld.  Many  eminent  au- 
thorities may  be  cited  to  support  this  doc- 
trine. In  this  state,  in  Levi  v.  City  of  Louis- 
ville, 97  Ky.  8&i.  80  S.  W.  973,  28  L.  R.  A. 
480.  this  principle  was  recognized  in  the  fol- 
lowing statement:  "The  legal  part  of  this 
levy  can  be  separated  from  the  Illegal,  and 
the  omission  to  assess  certain  personal  es- 
tate  in  the  proper  mode  will  not  render  the 
entire  ordinance  inoperatlre.  1  Desty.  Tax'n. 
468."  Nicholas  connty  bavii^  adopted  the 
£r«e-tumpike  system.  Its  fiscal  court  was  au- 
thorized to  levy  as  much  as  25  cents  on  the 
flOO  for  road  and  bridge  purposes  each  year, 
provided  the  total  levy  for  the  year  did  not 
exceed  50  cents  on  tbe  9100.  That  court  was 
Uie  sole  judge  of  the  necessity  of  the  levy, 
and  of  the  manner  in  which  It  should  be 
I4>plled  upon  its  roads.  If  It  went  beyond 
the  constitutional  restriction,  only  that  part 
that  Is  without  the  court's  power  is  contrary 
to  tbe  law.  In  Mix  v.  People,  72  111.  242, 
this  principle  Is  tersely  discussed,  the  court 
saying  in  part:  "It  ia  also  Insisted  that  even 
If  the  levy  was  made,  it  being  In  excess  of 
the  per  cent  allowed  by  tbe  constitution, 
the  entire  levy  Is  void.  Tbe  eighth  section 
of  article  9  provides  that  tbe  'county  author- 
ities shall  never  assess  taxes  the  aggregate 
of  which  shall  exceed  75  cents  per  $100  val- 
uation, exc^  for  the  payment  of  ludebted- 
aess  existing  at  the  adoption  of  this  constl- 
tuUou,  unless  authorized  by  a  vote  of  tbe  ; 
people  of  the  County.'   This  provision  ren- 


[  ders  all  this  tax  void  which  is  in  excess  of 
I  tbe  constitutional  limit;  but  the  books 
abound  in  coses  which  hold  that,  in  the  ex- 
ercise of  a  power,  any  excessive  action  be- 
yond tbe  power  will  not  vitiate  acts  within 
tbe  power,  where  the  acts  well  performed 
can  be  separated  from  those  that  are  not 
authorised.  Here  there  can  be  no  question 
that  7fi  cents  oa  the  ¥100  valuation  was  fully 
warranted,  and  that  sum  can  be  readily  sep- 
arated from  the  illegal  and  unauthorized  sum 
levied  in  excess  of  that  amount  It  requires 
but  a  simple  calculation  to  make  the  aepara- 
tlon  with  precision.  In  such  cases  this  court 
has  uniformly  held  that  tbe  tax  levied  with- 
in the  limit  of  the  power  wlU  be  sustained 
wlien  It  can  be  separated  from  the  portion 
that  Is  Illegal.  O'Kane  v.  Treat,  25  III.  587; 
Briscoe  v.  Allison,  43  III.  291;  State  v.  Aflan. 
Id.  450;  Allen  v.  Railroad  Co.,  44  111.  8i»: 
People  V.  Nichols,  40  111.  517.  "It  has  been 
so  repeatedly  held  that  an  Illegal  levy  of  tux 
does  not  vitiate  or  affect  the  portion  legally 
levied,  when  the  two  can  be  separated,  tbat 
the  question  must  be  regarded  as  settled, 
and  we  must  decline  Its  further  discussion. 
Tbe  court  below  did  not,  therefore,  err  in 
separating  the  legal  portion  of  the  levy  Per 
county  purposes  from  the  illegal,  and  In  ren- 
dering judgment  for  the  portion  authorized 
by  law."  This  court.  In  Daviess  Co.  Ct.  v. 
Howard.  13  Bush,  101,  held  that  bonds  is- 
sued in  excess  of  authority  conferred  by  law 
were  void  to  the  extent  of  the  excess  only. 
That  view,  upon  appeal  to  the  United  States 
supreme  court,  was  affirmed.  Daviess  Co. 
V.  Dickinson.  117  U.  S.  057-«65,  6  Sup.  Gt. 
897,  29  L.  Ed.  1026.  We  are  of  tbe  opinloft 
tbat  tbe  tax  levy  of  June  25,  1807,  was  valid 
to  the  extent  of  18  cents,  and  void  as  to  the 
remaining  9  cents;  that  It  was  separable, 
because,  only  »/b9  of  the  total  levy  for  that 
year  being  void,  it  was  a  matter  of  simple 
calculation  to  determine  and  eltiuinate  the 
illegal  part  This  process  is  criticised  be- 
cause it  is  said  a  part  of  tbe  16  cents  was 
appropriated  to  the  payment  of  $2,500  to  the 
Carlisle  &  Sharpsburg  road,  which  it  is  al- 
leged was  void.  Even  If  tbe  appropriation 
to  the  Carlisle  &  Sharpsburg  road  was  Toid. 
but  a  small  fraction  of  the  50-cent  levy 
would  be  Involved  In  it;  and,  as  tbe  flscol 
court  had  the  right  to  use  the  valid  part  of 
this  25-cent  levy  In  payment  of  Its  road  ex- 
penses, this  surplus  might  be  so  approprl 
ated.  In  Field  v.  Stroube,  44  S.  W.  303,  we 
held  that,  where  a  surplus  remains  after  tbe 
object  to  be  obtained  by  a  particular  lery 
had  been  accomplished,  such  surplus  might 
be  appropriated  by  the  county,  even  for  gen- 
eral purposes,  and  tbat  such  appropriation 
was  not  prohibited  by  section  180  of  the  con- 
stitution. Such  .a  construction  is  necessary, 
because  It  is  Impossible  to  fix  accurately  a 
tax  rate  to  meet  exactly  a  liability.  Exon- 
erations, delinquencies,  or  mlscalcnlatlon,  de- 
crease or  Increase  of  valnatton  by  snper- 
TlBors  or  board  of  equalization,  and  otiier  un- 
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fflveMcn  drcnmstances,  wQl,  In  erery  proba- 
bflfty;  produce  either  a  eurplm  or  deficit  of 
tax;  and;  If  a  aurplas,  to  hold  that  It  could 
DftTW  be  uaed  for  any  parpose.  except  that 
for  wfaleh  It  iraa  specifically  levied,  would  ■! 
tend  lo,  In  thue,  lay  up  a  public  fund  en-  ] 
tirely  unaTAlIable  for  any  public  purpose.  A. 
conatmctlon  leading  to  such  an  absurd  re- 
sult wlU  be  rqradlatad  aa  not  having  been 
wItbiB  the  cootemplathui  -of  tiie  tteaaen  of 
the  conatltutlon. 

4.  The  i^eadlnga  show  that  ttasae  actions 
were  baaM  upon  the  Bherlff*8  official  bond, 
required  o<  htan  by  aectlon  4188.  Ky.  St  It 
la  not  stated  that  the  riiernt  executed  tiie 
coimty-feTy  bond  provided  for  In  section  lfi64 
of  the  statutes.  The  snretlea  in  the  official 
bond  mtsrht  have  pleaded  the  fact  of  such 
execution.  If  It  had  been  a  fact,  irhva  the 
actiona  vonM  have  been  upon  the  last-named 
bond.  Lyons  t.  Breckinridge  Co.  Ct  (Kyi) 
42  S.  W.  748.  But  If  the  county-levy  bond 
was  not  executed  the  actions  might  be  upon 
the  official  bond.  We  so  h^  in  Howard  v. 
Com.,  49  S.  W.  408,  foUoveff  In  Pulaakl  Co. 
r.  Watson.  90  S.  W.  861,  tmd  Catron  v.  Com.. 
52  S.  W.  »29. 

5.  It  follows  from  what  has  been  saM 
that  the  sureties  upon  the  official  bond  of 
the  sheriff  were  liable  to  Nicholas  county  for 
the  IC  cents  of  the  25-cent  levy  made  June 
25.  1897.  But.  In  our  opinion,  they  were  not 
liable  to  any  one  for  the  excess.  Their  lia- 
bility Is  measured  by  the  terms  of  their 
bond  alotie.  They  engage  that  their  prin- 
cipal shall  perform  every  act  which  the  law 
reqntred  of  him  as  such  official  to  perform, 
and  that,  if  he  falls  to  do  that  which  he  Is 
required  by  law  to  do  In  the  discbarge  of 
his  official  diitles,  they  will  answer  for  such 
default  Hawkins  v.  Com.,  17  Ky.  140,  was 
an  action  npou  a  sheriff's  bond,  alleging  as 
a  breach  of  its  covenants  his  failure  to  make 
or  pay  over  to  the  plaintiff  certain  funds 
represented  by  the  attacbmeuta  in  the  sher- 
IfTs  hands  for  distraint.  It  appeared  that 
the  writs  of  attachment  were  void.  Said 
the  court:  "If.  therefore,  each  of  the  at- 
raehmentfl  Is  void,  it  follows  that  neither  of 
the  assignments  of  breaches  shows  any 
breach  of  the  condition  of  the  sberlCTs  offi- 
cial bond.  Though  received  by  the  deputy, 
if  void  the  attachments  conferred  no  au- 
thority upon  the  deputy;  and.  of  course, 
the  plaintiff  In  the  attachments  can  have 
no  cause  of  complaint  against  the  sheriff 
for  the  failure  of  the  deputy  to  levy  and 
return  the  attachments.  Nor  Is  the  sherllT 
liable  If,  aa  alleged,  the  deputy  received 
from  the  person  against  whom  the  attach- 
ments Issued  the  amount  thereof,  and  failed 
to  pay  the  same  to  the  plaintiff  In  the  at- 
tachments; for,  having  received  the  money 
under  void  process,  the  deputy  must  be  con- 
sider^ as  holding  It  for  the  use  of  the 
plHlntlff,  In  whose  favor  the  process  issued, 
not  in  hi*  official  enpat^,  but  as  a  private 
indi\idual;  and  it  la  to  him,  and  not  to  the 


principal  sheriff,  the  frialnttff  mnst  hav«  re- 
course for  Indemnity."  Hammond  v.  Oraw- 
fbrd,  T2  Ky.  78,  waa  an  action  upon  the  -bond 
of  a  county  school  commissioner  tot  mou- 
et  drawn  from  the  treasury,  by  virtue  of  Ida 
office,  for  the  school  districts  of  his  county, 
and  not  paid  over.  The  money  appears  to 
have  been  drawn  by  the  commissioner  wlUi- 
out  the  certlflcate  required  of  him  by  lavr. 
Said  the  court:  "The  ceitlfleate  of  the  n- 
perlntendent  la  required  aa  a  precautionary 
measure  to  protect-  the  treasury  from  Im- 
position. Bat  the  sureties  of  a  commlsslcni- 
er  are  not  responsible  for  money  drawn 
from  the  treasut7  by  him,  unlesa  It  la  drawn 
aeconllng  to  law;  and.  in  an  action  against 
them  as  sureties,  the  petition  ahouM  con- 
tain a  statement  of  etery  fact  necessary 
to  show  that  the  auditor  bad  the  authority 
to  draw  hla  watrant  on  thettMsurer  tor  the 
amount  drawn  by  the  commissioner.'*  Orif- 
att  V.  Com.,  73  Ky.  281,  waa  an  aetl<m  on  a 
sherlfTs  bend,  alleging  as  a  breach-  his  faH- 
ure  to  pay  to  the  plaintiff  certain  fee  blUa 
listed  with  the  sheriff  by  the  plaintiff  for  col- 
lectlim.  and  which  he  had  collected,  but  fail- 
ed to  pay  over  on  demand.  The  statute 
made  It  the  duty  of  the  sheriff  to  receive 
and  collect  certain  fee  bills,  which  were  by 
law  distraloable.  The  record  falling  to  show 
that  tb<e  fee  bills  In  question  could  have 
been  legally  distrained  for  the  sureties  were 
held  not  liable,  the  court  using  this  expres- 
sion: "The  sheriff  would  be  Individually 
liable  on  his  covenant  to  collect  and  account 
for  the  fee  bills  which  he  acknowledged 
be  had  received,  but  bis  sureties  are  -  not. 
They  can  only  be  made  Uable  for  mt^ttey 
collected  on  writs  and  process  which  the 
law  makes  it  his  dnty  to  take  and  collect" 
In  Greenwell  v.  Com.,  78  Ky.  320,  the  rail- 
road tax  provided  by  law  to  be  levied  !n 
certain  districts  of  Nelson  county  for  the 
year  1878  had  been  omitted  from  the  tax 
levy  as  fixed  by  the  county  court  order. 
The  sheriff  proceeded  to  collect  and  did  col- 
lect it.  Falling  to  pay  It  over,  action  was 
Instituted  against  his  sureties  on  his  bond. 
In  denying  recovery  of  the  sureties,  this 
court  said:  "It  Is  true,  that  appellants  vol- 
untarily executed  the  twnd  as  the  sureties 
of  the  sheriff,  and  by  so  doing  made  them- 
selves liable  for  any  of  his  official  defalca- 
tions; but  here  they  are  proceeded  against, 
not  on  account  of  the  failure  of  the  sheriff 
to  do  what  the  lew  required  of  him,  but 
for  failure  to  do  what  the  law  did  not  re- 
quire or  exact  of  him  and  his  sureties. 
•  •  •  Before  these  sureties  can  be  made 
liable  for  this  tax.  It  must  appear  that  the 
sheriff  has  failed  to  discharge  some  duty 
Imposed  on  him  by  law  with  reference  to 
Its  collection."  Dawson  v.  I>ee,  88  Ky.  fiB, 
la  to  the  effect  that,  where  the  sheriff  col- 
lects an  unconstitutional  tax,  no  such  lia- 
bility attaches  therefor  to  his  sureties,  that 
If  they  pay  It  off,  In  supposed  discharge  of 
their  liability  on  hla  bond,  they  could  be 
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uubrogated  to  the  ligbts  of  the  state.  The 
court  held  blB  bond  not  to  cover  such  sup- 
posed liability  to  the  state.  In  Osenton's 
Adm'T  V.  Burnett,  41  S.  W.  270,  this  court 
again  and  lately  said:  "The  liability  of  the 
obligors  In  an  official  bond  Is  measui-ed  b; 
Its  terms.  *  •  •  If  the  [tax]  collector 
collected  more  than  was  sufficient  for  that 

.  purpose,  or  might  have  done  so  with  a  rea- 
sonable effort,  he  may  be  liable  to  the  coun- 
ty; but  not  so  with  his  sureties."  No  act 
which  Is  prohibited  by  the  constitution  can 
ever  become  a  duty.  Every  act,  whether 
of  the  legislature,  of  the  judiciary,  or  of  the 

•  executive  branch  of  government.  In  viola- 
tion of  the  terms  of  that  Instrument,  Is 
void  ab  Initio.  It  Is  the  duty  of  an  officer 
charged  with  the  execution  of  an  act  to 
know  whether  it  Is  within  the  constltutloii, 
and.  If  he  have  doubts,  to  refrain  from  doing 
It,  says  Judge  Cooley  In  his  Constitutional 
Limitations  (page  88).  The  fiscal  court  be- 
ing prohibited  from  levying  the  nine  cents 
in  question,  its  action  was  void;  and,  of 
necessity,  so  was  every  other  act  thereafter 
of  whomsoever  attempting  to  enforce  It. 
Consequently  it  was  not  the  duty  of  the 
sheriff  to  collect  It,  and  thwefore  it  Is  not 
covered  by  the  andertakinga  of  his  sureties 
in  his  bond. 

6.  Upcm  the  authority  of  Hawkins  v.  Com., 
17  Ky.  146,  cited  above,  as  well  as  because 
of  the  conclusions  above  set  out,  neither  the 
sheriff  nor  his  sureties  were  liable  for  that 
part  of  the  unconstitutional  tax  collected  by 
the  deputy.  Sparks,  and  not  paid  over  to  the 
sheriff.  That  Is  a  personal  and  individual 
liability  of  Sparks  to  the  taxpayers. 

7.  Until  the  settlement  was  completed,  and 
the  amount  due  by  the  sheriff  was  properly 
ascertained.  Interest  should  not  have  been 
charged;  and  the  circuit  court  properly  fixed 
the  date  In  accordance  with  this  view. 

8.  The  question  now  recurs,  was  the  con- 
tract made  by  Nicholas  county  with  the  Car- 
lisle &  Sharpeburg  road,  herein  before  ad- 
verted to,  beyond  the  constitutional  limit  of 
Indebtedness  allowed  to  be  contracted  by  the 
county?  It  will  be  remembered  that  Nich- 
olas county  had  bought  other  roads,  costing 
some  $23,000,  and  this  one  of  $15,000.  making 
$38,000  for  that  year.  The  taxable  property 
of  Nicholas  county  was  $3,938,544,  and  about 
3.100  tithes  for  the  year  1807.  Section  157 
of  the   constitution  proTldes   as  follows: 

•  •  No  county,  city,  town,  taxing  dis- 
trict, or  other  municipality  shall  be  author- 
ized or  permitted  to  become  liiUebted  In  any 
manner,  or  for  any  purpose,  to  an  amount  ex- 
ceeding, In  any  year,  the  Income  and  revenue 
provided  for  such  year,  without  the  assent 
of  two-thirds  <rf  the  voters  thereof,  voting 
at  an  election  to  be  held  for  that  purpose; 
and  any  Indebtedness  contracted  In  violation 
of  this  section  shall  l>e  void."  Another  clause 
of  the  section  fixes  the  maximum  rate  of 
taxes  to  be  levied  by  the  county  under  the 
conditions  admittedly  existing  In  Nicholas 


county  at  50  cents  on  the  $100.  It  will  thus 
be  seen  that  the  revenues  and  Income  of  the 
county  for  that  year  were  not  and  could  not 
have  been  sufficient  to  meet  that  indebted- 

.ness.  The  record  discloses  that  the  propo- 
sition had  been  re^arly  and  legally  submit- 
ted at  the  November  election  in  1800  whether 

I  the  county  should  avail  itself  of  the  provl- 

'  slons  of  the  free-turnpike  stntute;  that  is. 

I  whether  the  county  would  adopt  the  system 
of  free  turnpikes  In  the  county.  Instead  of 
the  toll  system  then  In  vogue.  The  record 
also  discloses  that  there  were  somethin;; 
over  150  miles  of  turnpike  roads  In  the  coun- 
ty, most  or  all  of  them  held  and  operated  by 
private  ownership.  It  necessarily  followed 
that  to  adopt  the  free-turnpike  system  meant 
to  buy  or  condemn  many  or  all  of  these  roads, 
and  to  do  either  Involved  the  county's  as- 
suming the  corresponding  financial  liability 
represented  by  their  fair  value.  A  vote, 
therefore.  In  fa^or  of  the  proposition  neces- 
sarily was  a  vote  In  favor  of  lnciin;^ng  the 
necessary  Indebtedness  to  enable  the  coun- 
ty to  carry  Into  effect  the  voter's  will  and 
mandate.  And  when  1,085  of  the  voters  vot- 
ing at  the  election  called  and  held  for  that 
purpose  voted  In  favor  of  the  proposltlou.  as 
against  the  483  who  opposed  it,  the  requi- 
site  two-thirds  majority  had  fairly  and  suffi- 
ciently expressed  themselves  in  favor  of  In- 
curring the  Indebtedness.  If  the  proposi- 
tion submitted  to  the  voter  and  printed  on 
his  ballot  had  been,  "Are  you  in  favor  of  free 
turnpikes,  and  of  Incurring  for  the  county 
such  debt  as  may  be  legally  necessary  to  pay 
for  the  turnpikes  now  owned  and  operated 
in  the  county  by  private  owners?"  and  if  the 
majority  voting  in  the  affirmative  had  been 
as  shown  by  this  record,  no  one  would  have 
questioned  that  the  result  was  a  fulfillment 
of  the  constitutional  requirement  The  ques- 
tion submitted,  "Are  you  In  favor  of  free 
turnpikes  and  gravel  roads?"  Involved  talrl}- 
and  folly  the  question  of  necessary  Indebt- 
edness to  pay  for  them.  No  other  means 
were  possibly  available,  save  the  creation  of 
a  present  indebtedness  to  be  met  by  future 
taxation.  The  court  must  Indulge  the  pre- 
somptlon  that  the  voters  of  Nicholas  county 
both  knew  and  Intended  the  construction 
herein  given  the  proposition.  To  deny  It  Is 
to  question  in  the  first  place  their  common 
understanding,  as  not  knowing  the  necessary 
and  legal  results  of  their  action;  and  In  the 
next  place  It  would  be  to  question  their  hon- 
esty or  fair  purpose  to  pay  for  the  roads  they 
were  voting  to  acqidre,  and  which  by  their 
votes  they  were  authorising  and  directing 
their  fiscal  representatives  to  acquire  for 
their  use  and  In  their  name.  The  views,  ap- 
parently in  confilct  with  this  opinion,  ex- 
pressed In  Bead  Co.  v.  Wiggins  (Sy.)  47  S. 
W.  434.  seem  to  have  be^u  In  response  to 
argument,  and,  because  not  necessarily  In- 
volved In  the  record  then  under  considera- 
tion, merely  dicta,  and  not  binding  on  this 
court 
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S.  Tbe  sheriff  had  such  interest  In  the  re- 
sult of  these  litigations  as  to  entitle  him  to 
appeal  from  the  Judgments  against  him. 

It  follows  that  tbe  Judgments  Id  favor  of 
Nicholas  county  are  each  afiSrmed.  The  judg- 
n^t  In  fiivor  of  the  commonwealth  of  Ken- 
tucky, for  use  of  Aile  Wiggins  and  other  tax 
payers,  against  S.  A.  Ratliff,  is  rcTersed  in 
so  Car  as  it  adjudges  against  Batllff  any  part 
of  the  illegal  tax  collected  by  his  deputy, 
Sparks,  and  not  paid  over  to  Batllff,  and  af- 
firmed in  all  other  respects.  The  Judgment 
in  tbe  case  of  Wiggins,  for  the  use  of  the  tax- 
payers, against  Wbaley  and  others,  tbe  sher- 
iff's Buretlea,  Is  reversed.  The  Judgment  on 
the  cross  appeal  of  Wiggins  for  himself  and 
otiiers  la  affirmed.  In  so  far  as  these  causes . 
are  reversed,  they  are  remanded  lor  pro- 
ceedings consistent  herewith. 

GUFPY  and  DU  RELLE,  JJ.,  dissent  from 
that  part  of  tbe  opinion  holding  tbe  incurring 
ot  the  obligation  for  tbe  Carlisle  &  Sbarps- 
borg  road  a  legal  liability  against  tbe  coun- 
ty. GIJFFY,  DU  RELLE.  and  WHITE.  JJ., 
dlgeent  from  the  views  of  tbe  opinion  holding 
the  sureties  not  liable  for  that  part  of  the 
tax  collected  by  tbe  sheriff  and  his  deputy, 
held  her^n  to  have  been  In  violation  of  tbe 
cmstltotfcHi. 


MORRIS*  ADM'B  v.  LOUISVIIXE  &  N.  R. 
00.1 

(Court  of  Appeals  of  Kentack?.   Feb.  27,  1001.) 

PBRBHPTORY  INSTRUCTION  ~  RAILROADS  — 
aiaCTION  OF  TRESPASSER  FROM  TRAIN- 
FAILURE  OP  BVIDKNCB  TO  SHOW  HUBCTION. 

1.  The  givins  of  a  peremptory  instruction 
lor  defendant,  where  there  is  no  evidence  tend- 
ing to  show  a  right  of  recovM-y  on  the  part  of 
plaintitF,  does  not  deprive  plaintiff  of  my  con- 
stitational  right  of  a  trial  by  jury. 

2.  Where  the  facts  are  uodisputed,  and  there 
is  no  room  for  honest  difference  of  opinion  as  to 
their  effect,  or  the  reasonable  inference  to  be 
drawn  therefrom,  it  is  proiter  to  give  a  per- 
unptary  Instrnetfon. 

3.  Two  men  entered  a  freight  car  at  B.  for 
the  parpose  of  stenling  a  ride  to  a  distant  sta- 
tion. After  passing  one  station,  the  train 
■topped  at  a  place  at  which  It  was  not  ac- 
customed to  stop,  and  several  hours  thereafter 
the  two  men  were  found  at  that  place,  near 
the  track,  nncorisclons  from  Injnries  which 
"eemed  to  have  been  inflicted  by  some  blant  or 
heavy  iDstrument.  It  was  the  duty  of  tbe 
Bervants  in  charge  of  the  train  to  eject  tres- 
passers on  discoveriog  their  presence.  In  an 
action  against  the  railroad  company  to  recov- 
er damages  for  the  death  of  one  of  the  men, 
Ae/d,  that  a  peremptory  instruction  for  defend- 
ant WAS  proper,  as  the  jury  could  not  infer  that 
the  men  were  ejected  from  the  train,  and  that 
anaeceuary  force  was  nsed  in  ejecting  them. 

Appeal  from  circuit  court.  Warren  county. 

"Not  to  be  officially  reported." 

Action  the  administrator  of  Cooper 
UorrlB  against  the  Louisville  St.  Xasbvllle 
Hillroad  Company  to  reraver  damages  for 
the  deaOi  of  plaintiff's  intestate.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 


'Reported  ^  Bdward  W.  Hlnn,  Si^.,  of  tlw 
'UUttrt  bar.  and  fernerlr  itata  reporUr. 


Bodes  &  Rodes,  Proctor  &  Herdnuuit  and 
Sims  &  Covington,  for  appellant  J.  A. 
Mitchell,  H.  W.  Bruce,  B.  W.  Hlnes.  and  W. 
D.  Hlnes,  for  appellte. 

PAYXTER,  G.  J.  This  action  was  insU- 
tuted  by  the  appellant  against  the  (^;»pellee. 
Its  agents  and  employes  wbo  were  In  charge 
of  freight  train  No.  113  on  Its  road.  It  is 
averred.  In  substance,  that  train  No.  113  was 
a  through  freight  running  from  powling 
Oreen,  Ky.,  to  Paris,  T»in.;  that  it  started 
south  on  Its  tiip  at  12:80  o'clock  a.  m.  on 
April  11,  1S9T;  that  the  decedent.  Cooper 
Horria,  and  also  Mason  Thomas,  were  riding 
thereon  In  a  stock  car;  that  tbe  rules  of  the 
company  required  ita  em|rioy£s  to  eject  them 
from  the  train  when  found  thereon;  that, 
acting  under  such  mlea,  th^  ejected  plain* 
tifTs  Intestate,  Cooper  Morris,  from  the  train 
between  Bowling  Oreen,  Ky..  and  Clarksvllle. 
Tenn.,  near  the  town  of  Rockfleld,  Ky.;  that 
in  ejecting  him  from  the  train  tbey  did,  with 
gross  negligence,  vroond  and  injure  him  In 
such  a  way  that  he  died  therefrom  two  days 
thereafter;  that  the  plaintiff  cannot  t^.  and 
has  no  means  of  knowing,  the  exact  place  at 
which  the  Intestate  was  so  wounded  and  In- 
jured; that  tbe  Injuries  were  Inflicted  by  the 
agents  and  servants  ot  the  appellee  some- 
where between  Bowling  Oreen,  Ky.,  and 
Paris,  Tenn..  near  Rockfldd,  Ky.,  or  were 
Inflicted  at  the  place  where  their  bodies 
were  found;  that  the  Injuries  were  caused 
by  tbe  Jf^nt  and  concurring  gross  negligence 
of  the  employes  and  snrants  acting  for  and 
under  the  rules  of  the  appellee;  that  all  the 
defendants  were  present,  aiding  and  abet- 
ting, consenting  and  approving  tbe  wrong 
and  Injury  Inflicted  upon  the  intestate.  Tbe 
admlnlstrater  of  the'  estate  of  Coiqier  Morris, 
deceased,  asked  damages  on  account  of  his 
death,  which  resulted  from  the  alleged  In- 
juries. Tbe  Jury  found  for  the  aiq;)ellee  un- 
der a  peremptory  instruction.  It  is  to  review 
the  action  of  the  court  In  saving  that  instruc- 
tion that  this  appeal  Is  prosecuted. 

The  evidence  offered  by  tbe  i^lntlff  con- 
duces to  show  tbat  freight  train  No.  113  is 
a  through  freight  running  from  Bowling 
Green.  Ky.,  to  Paris,  Tenn.;  that  it  left 
Bowling  Oreen  at  12:30  o'clock  a.  m.  on 
April  11.  1897;  that  about  the  time  It  left 
the  Intestate  and  one  Mason  Thomas  hoarded 
It,  one  of  whom  had  entered  a  rack  or  cattle 
car,  and  the  other  was  going  Into  It  through 
an  (^ning  in  its  end;  that  they  entered  the 
car  without  the  knowledge  of  those  In  charge 
of  tbe  train;  that  they  had  started  to  Clarks- 
vllle, Tenn.;  that  tbey  were  not  again  seen 
by  any  of  the  witnesses  for  the  plaintiff  un- 
til, some  bours  afterwards,  tbey  were  found 
on  tbe  side  of  the  railroad  near  Mrs.  Taylor's 
bouse,  a  abort  distance  from  Rockfleld  sta- 
tion; that  both  of  them  were  unconscious; 
that  they  never  regained  consciousness,  and 
died  two  or  three  days  afterwards  at  Bow- 
ling Green,  where  tbey  had  been  curried, 
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that  titer  bad  cuts  and  tmilses  on  Uietr  heads, 
their  Bknllii  being  fractured,— all  of  which 
Becmed  to  hare  been  Inflicted  by  some  blunt 
or  heavy  Instrument;  that  it  was  not  usual 
for  train  No.  113  to  stop  at  Rockfleld.  There 
is  testimonj  offered  conducing  to  show  that 
on  tho  ulgbt  In  queatlon,  about  the  time 
train  No.  113  would  reach  Rodcfleld,  a 
freight  train  going  south  stopped  near  Rock- 
fleld,  near  where  Morris'  and  Thomas'  bod- 
ies were  finiud;  that -no  other  freight  train 
went  south  that  night  except  So.  113.  The 
testimony  also  conduces  to  prore  that  each 
of  the  injured  men  had  a  small  amount  of 
money  when  they  left  home  that  night,  and 
when  found  they  still  had  It,— the  latter  fact 
being  of  ralne  only  for  the  purpose  of  tend- 
ing to  show  that  the  Injuries  were  not  In- 
flirted  by  a  person  or  persons  with  a  design 
of  robbery.  The  facts  which  we  are  giTing 
are  the  principal  facts  proven  by  the  plain- 
tiff. 

On  the  conclusion  of  -plaintiff's  testimony 
the  conrt  refused  to  histrnct  the  Jury  to  find 
for  the  defendant,  and  required  It  to  intro- 
duce its  testimony,  after  hearing  which,  how- 
erer,  the  <ourt  peremptorily  instructed  the 
Jury  to  And  tor  It.  In  considering  tlie  qpaes- 
tlon  as  to  whether  a  peremptory  Instruction 
shenld  baTe  been  given  to  the  Jury,  we  win 
akme  determine  tlie  matter  from  the  testi- 
mony offered  by  plaintiff.  It  Is  insisted  on 
behalf  of  appellant  that  the  testimony  of- 
fered was  sufficient  to  authorize  tlie  court 
to  let  the  case  go  to  the  Jury.  While  the  law 
guaranties  a  trial  by  Jury  in  a  case  like  this, 
yet  this  court,  and  all  othwr  courts  In  the 
American  Union,  so  far  as  we  are  aware, 
give  peremptory  Instructions  In  cases  where 
It  Is  proper  for  them  to.  be  given.  In  cases 
where  peremptory  instructions  should  be 
given.  It  cannot  be  said  that  In  givfug  them 
a-  party  is  deprived  of  his  const! tirtional 
right  to  a  trial  by  Jury.  In  a  case  like  this 
he  has  his  trial  by  Jury,  but  It  Is  the  duty 
of  the  court  to  direct  the  jury  as  to  the  law 
which  should  govern  its  deliberation  upon 
the  facts  submitted  to  it-  Wherever  there 
Is  any  doubt  as  to  the  facts.  It  Is  the  prov- 
Ittce  of  the  Jury  to  dctennlne  the  question; 
or  where  there  may  reasouably  be  a  differ- 
ence of  opinion  as  to  the  inferences  and  con- 
clusions to  be  drawn  from  the  facts.  It  Is 
likewise  a  cjuestion  for  the  Jury.  The  plain- 
tiff endeavored  to  show  by  his  testimony 
that  the  lutestate  was  not  i)rol)ably  injured 
by  being  struck  by  oue  of  the  trains  on  ap- 
pellee's road,  but  he  failed  to  show  that  any 
of  the  olliccrs.  agents,  or  servants  In  charge 
of  the  train  even  knew  that  the  deceased 
and  Thomas  had  entered  the  rack  or  cattle 
-car.  Not  a  single  witness  testified  that  either 
of  the  appellee's  employes  on  the  train  did 
or  attempted  to  eject  the  deceased  from  the 
train.  Neither  Is  there  any  testimony  which 
shows  that  the  deceased  had  any  words  with 
any  of  its  servants  or  employes,  much  less 
«  conflict  with  tbem.   There  Is  no  evidence. 


as  we  ttny,  tending  to  show  that  they  were 
ejected  from  the  train,  and  therefore  there 
could  be  none  which  tended  to  show  that 
more  force  was  used  in  accomplishing  tbe 
ejectment  than  was  necessary.  Hie  plain- 
tiff endeavored  to  show  tbat  it  was  not  only 
the  right  of  those  in  charge  of  the  train  to 
eject  the  deceased,  but  It  was  their  duty  to 
do  BO.  l^e  mere  fact  that  this  right  and 
duty  existed  does  not  argue  that  the  de- 
ceased was  discovered,  and  ttie  duty  pw- 
formed;  and  certainly  no  tnferenee  would 
follow  that  in  tbe  performance  of  such  duty 
the  Hg^tB  and  ser^-ants  of  apprtlee  were 
guilty  of  a  wrong  and  negligence  resnltlng 
In  the  Injury  and  death  of  the  deceased. 
■No  one  can  read  the  testimony  In  "Uils  case, 
and  say  tbat  either  or  any  one  of  the  officers 
or  agents  in  charge  of  tlie  train  Inflicted  tbe 
injury.  The  ntere  fact  tbat  tiiegr  were  proren 
to  be  on  the  train  does  not  show  tbat  tbey 
were  forcll>ly  t^Jected  from  it,  and  thereby 
injured.  Aswialng- Aat  tbs  testimony  shows 
that  the  train  stopped  at  Roclcfl^  on  tbe 
night  In  question,  sUil  It  is  not  l^itlmate  to 
draw  the  inference  tram  tint  tact  that  the 
men  were  forciUy  «nd  negligently  ejected 
from  ttie  train.  They  migUt  have  been  put 
off  at  that  place,  and  still  the  men  In  «harg« 
of  the  train  be  perfectly  innocent  of  the 
charge  that  they  had  Inflicted  tbe  Injuries 
upon  them.  They  could  have  left  the  train 
at  Memphis  Junction,  readied  the  point 
where  their  bodies  were  found,  and  there 
recetred  tbetr  injuries  from  some  one  not 
connected  with  the  train.  They  cert^  have 
been  put  off  the  train  at  ICockfl^d,  and  hare 
been  injured  after  the  train  had  departed 
from  thai  place.  The  testimony  of  plaintiff 
does  not  dewAop  a  single  fact  which  would 
Justify  a  Jury  or  court  to  Infer  that  those 
In  charge  of  the  train  had  any  motive  to  In- 
dict the  injiu-les  which  the  Intestate  sus- 
tained. I'hc  fact  that  It  was  their  duty  to 
put  him  off  If  his  presence  had  Twen  discov- 
ered on  the  train,  does  not  create  a  presump- 
tion that  he  was  p«t  off,  and  at  tbe  -place 
where  found,  or  ttiat  be  was  Injured  In  an 
effort  to  put  him  off.  The  rule  of  this  couit 
is  that,  notwlthstaadiug  the  court  overrules 
a  motion  for  a  peremptory  Instruction  at  the 
conclusion  of  plaintiff's  testimony,  still,  after 
liearlii^  the  testimony  of  the  defendant,  it 
may  i^ive  such  an  instruction,  the  testimony 
of  the  defendant  failing  to  strengthen  that 
offered  by  plaintiff.  All  those  In  charge  of 
the  tralu  testify  that  they  did  stop  at  Mem- 
phis Junction,  a  station  about  four  miles 
from  Bowling  Green;  that  while  there  two 
persons  were  discovered  on  tbe  train,  and  at 
the  command  of  the  conductor  they  left  it; 
and  one  or  two  of  tbe  wituesses  testify  that 
the  two  men  who  left  it  remained  standing 
at  the  station  as  the  train  puUod  out.  -  This 
station  is  from  four  to  six  miles  north  of 
Rockfield.  All  the  employes  In  charge  of 
the  train  testify  tbat  th^  did  not  eject  Hdr- 
ris  and  Thomas,  never  had  any  conflict  with 
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tbem,  uid  aerer  Inflicted  any  Injuries  upon 
them.  In  any  way  wbaterer.  A  peremptovy 
in&trnettoD.for  a  defendant  ought  not  to  be 
giren  nuleaSv  after  admittfoK  erery  fact 
praven  by  plaintiff's  evidence  to  be  trae,  as 
w^l  as  all  reasonable  iBferencea  tbat  can 
be  drawn  th«ref rom,  tbe  iHalntlff  bas  failed 
to  establish  bis  case,  ii^gate  t.  City  of 
Somerset  (Ky.)  29  S.  W.  970.  A  motion  for 
peremptory  Instroetloiis  admits  the  facts 
given  In  evldente  and  every  reasonable  de- 
doctlon  to  be  drawn  therefrom.  Where  the 
facts  are  undisputed,  and  the  conft  can  say 
there  li  no  room  for  honest  difference  of 
opinion  as  to  the  ect  of  the  facts,  or  rea- 
sonnble  Inference  to  be  drawn  therefrom, 
then  the  eoort  should  glre  a  peremptory  la- 
-struetlOD.  Dolftnger  t.  Flshback,  12  Bush, 
474.  'Suppose  the  court  bad  submitted  to  the 
Jury  tbe  Uiqnlries:  Who  struck  the  fatal 
lilow?  Who  WBM  present  when  It  was  struck? 
Tbe  Jury  would  have  beea  forced  to  -say  H 
did  not  know.  If  the  testimony  would  foree 
the  Jury  to  make  that  respouse,  then  It  nec- 
essarily follows  that  no  reasonable  infeKnoe 
<.-ouId  be  drawn  from  the  taets  proven  that 
the  appellee's  employee  Indicted  the  injuries 
upon  the  intestate,  mweh  less  that  tlw  la|n- 
Ties  were  inflicted  In  the  perforaanee  of 
their  datlee,  and  that  they  were  tbe  resalt 
of  more  force  than  was  necessary  to  dls- 
cliarge  their  duties.  In  determining  the  pro- 
priety of  a  peremptory  iDstmctlon,  tbe  court 
is  neeesaarily  bound  to  do  so  from  the  facts 
iit  each  particular  ease,  and  therefore  It  can- 
not always  have  a.  precedent  to  follow. 
However,  we  bave  reached  the  conehMlon 
in  this  case  tbat  the  eotrrt  properly  gave  a 
Ireremptory  Instruction,  and,  as  In  some  de- 
cree supporting  this  concluslou,  we  cite  tbe 
•rases  of  Railroad  Co.  v.  Humphrey's  Adm'r 
Ky.)  45  B.  W.  333;  Gas  Co.  v.  Kanttnaai 
•Ky.)  48  ».  W.  4»4:  Railroad  Co.  v.  Watben 
•  Ky.)  48  8.  W.  185.  The  judgment  Is  af- 
lii-med. 

THOMA?  ADM'R  v.  I.^ISVILLE  ft  N.  R. 
CO.  (two  cases).  I 

(Court  of  Appeals  of  Kentucky.  Feb.  2T,  1801.) 

SEW  TRIAL— NEWLY-DISCOVERED  EVIDENCB. 

Tbe  court  properly  refused  a  new  trial 
asked  upon  tbe  ground  of  newly-discovered  evi- 
dence whidi  was  merely  cumulative. 

A^wal  from  circuit  court.  Warren  county. 

"Not  to  be  oflldally  reported." 

Action  by  tbe  admlntotzator  of  Mason  Thom- 
as against  tbe  Louisville  ft  Nashville  Railroad 
Company  to  lecow  damages  for  the  death  of 
plaintiff's  Intestate.  Judgment  for  defendant 
and  plaintiff  ai^wals.  Afflnued. 

Action  by  tbe  administrator  of  Uason  Thorn- 
ss  against  tbe  I^oulsrine  ft  Nashville  Railroad 
Company  A>r  ■  new  trial.  Judgment  for  de- 
fendant, and  plalnUff  . appeals.  Affirmed. 

*  Rcpertsd  br  Edward  W.  HInet.  B«i..  of  tba 
Frankfart  bar,  and  (onii«rIr  itBtt  reporter. 


Proctor  &  Herdman.  Itodes  &  Rodes,  and 
Sims  &  Covlogtan,  for  appeliaut.  Edward  W. 
Hlnes,  J.  A.  Mitchell.  H.  W.  Bruce,  and  W. 
D.  Hinea,  fbr  aiq;>tilee. 

PAYNTBR.  0.  J.  The  pbtlntiff's  Intestate, 
Mason  Thomas,  received  bis  lajmKtei  at  tbe 
same  time  and  under  the  same  dreumstances 
that  Cooper  Morris  received  his,  from  tbe  ef- 
fects of  which  he  died.  The  faets  proven  on 
the  trial  by  plaintiff  w«re  rabatantially  tiiose 
proven  on  the  trial  of  tbe  Case  of  Morris' 
Adm'r  v.  LoulavlUe  Railroad  Co..  01  S.  W.  41. 
In  which  the  court  tbla  day  d^vercd  an  <9ln- 
lon.  Tbe  lower  court  gave  a  poenqjtory  In- 
struction in  tbia  caise  as  in  the  Morris  Case. 
Havl^  reacbed  tlie  omcbislon  In  that  cue 
that  tiM  court  property  gave  tbat  laatmctkm. 
It  Is  unnecessary  here  to  again  dlaeuss  the 
facta,  as  tbe  same  conclusion  must  necessarily 
be  readied.  After  a  rerdlct  hAd  been  retncn- 
ed  for  tbe  defoidant  on  a  peremptory  fnstrac- 
tlon.  the  plaintiff  bistltnted  an  action  atfdag 
a  new  trial  ^pon  the  grounds  of  newly-dlsoov- 
ered  eyldoice.  being  the  testlsgony  of  one  Ban- 
dore. This  testimony  waa  on  tbe  subject  as  to 
whether  fr^gbt  tram  No.  113  stt^ped  at  Reck- 
Aeld  on  the  nlgbt  the  parties  received  their 
lojoxies.  It  waa  merely  cnmulatlve.  His  tes- 
timony was  beard  for  the  plaintiff  In  the  Uor- 
Ejs  Case.  We  are  ctf  the  opinion  tttat  tbe 
court  properly  sustained  a  demurrer  to  the  pe- 
tition In  wblcb  a  new  trial  waa  sought  Botb 
judgments  are  affinned. 


MAYFIELD  W00LE3N  MILLS  et  a1.  v.  CITY 
.  OF  MAYFIELD  et  al.i 
(Court  of  Appeals  of  Kentucky.    March  6, 
1»01.) 

HDNICIPAL  COBPORATTONS— CONanTOTIONAL 
LIHITATION  OF  TAX  RATE  AND  im>EBT9D- 

NB3&-CONCLUSIVENE3S  OF  COUNCIL'S  DBCI- 
I     SION  AS  TO  NBCSaSmf  OF  TAX. 

'   -  1.  A  contract  by  a  city  with  a  water  eom- 
i  paay  for  the  payment  of  water  rent  which  w«s 
entered  into  prior  to  tbe  adoption  of  tbe  cm- 

stitution,  created  an  "indebtedness."  within 
the  meaning  of  Const.  !  providing  that 

the  Tax  nite  of  cities  havioK  less  than  10.000 
inhabitants  shall  not  exceed,  for  other  than 
seliool  imrposes,  7S  cents  on  tbe  $100,  "unless 
It  shoulfl  be  necessary  to  enable  such  city 
■*  •  ♦  to  pay  the  interest  on,  and  provide  a 
sinking  fund  for  the  extinction  of.  indebted- 
neas  contracted  before  tlie  adoption  of  this 
constitution." 

2.  The  authority  given  the  city  to  levy  a 
tax  to  pay  interest  on,  and  provide  a  sinking 
fund  tor  the  extinction  of,  an  indebtedness,  au- 
tborizee  the  levy  of  a  tax  to  pay  installments 
of  sucb  indebtedness  which,  by  tbe  terms  of 
tbe  contract  creating  it,  fall  due  from  year  to 
year. 

3.  The  courts  cannot  inquire  as  to  the  ne- 
cessity of  a  tax  levy  made  oy  a  municipal  coun- 
cil within  tbe  limits  prescribed  by  the  constitu- 
tion. 

4.  A  tax  levy,  within  tiie  constitutional  lim- 
it for  the  pavmeot  of  current  expenses,  is  not 
rendered  void  by  reason  of  the  fact  tliat  the 
intention  is  to  pay  it  to  parties  with  whom 
the  city  bas  a  void  contract  for  lightios  the 
city. 


*  Reported  by  Edward  W.  Hloea,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reiMrter. 


Digitized  by 


Google 


44 


61  SOUTHWESTEUN  REFOKTEB. 


Appeal  from  drcuit  court.  Graves  coun^. 

"To  be  offtciaUy  r^rted." 

Action  by  the  May  field  Woolen  MIUb  and 
oQiers  against  tbe  city  of  Mayfleld  and  Its 
tax  collector  to  enjoin  the  collection  of  a  tax. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

Robertson  &  Thomas  and  CrosBland  & 
Webb,  for  appellants.  D.  Q.  Park  and  W. 
K.  Wall,  for  appellees. 

DU  REiLLE,  J.  Appellants,  taxpayers  of 
tbe  city  of  Uayfleld,  brought  suit  against  tbe 
city  and  Its  tax  collector,  seeking  to  enjoin 
the  ccdiectlon  of  26  cents  of  tbe  tax  rate  of 
|1  on  the  $100  worth  of  taxable  property, 
levied  for  tbe  year  1900.  By  tbe  averments 
of  the  petition,  It  appears  that  Mayfleld  is  a 
city  of  tbe  fourth  class;  that  In  all  the  years 
since  It  became  a  <Aty  of  the  fourth  class, 
until  tbe  year  1900,  it  levied  a  tax  of  only  75 
cents  on  the  9100;  that  tbe  cl^  bad  not  cre- 
ated more  indebtedness  for  tbe  year  1000 
than  existed  for  any  of  tbe  preceding  years; 
and  that  the  rate  of  taxation  complained  of 
was  not  for  scbool  purposes,  nor  necessary  to 
enable  tbe  <^ty  to  pay  interest  on  Indebted- 
ness prevloudy  contracted,  nor  to  provide  a 
sinking  fund  for  tbe  extinguishment  of  In- 
debtedness contracted  before  the  adoption  of 
tbe  constitution.  For  the  year  1800  the  levy 
ordinance  fixed  the  rate  of  taxation  at  $1 
on  each  $100  wortb  of  property,  the  ordi- 
nance providing  that  "seventy-five  per  cent, 
of  anch  tax  Is  levied  for  the  purpose  of  pay- 
ing tbe  currmt  expenses  of  the  city  of  May- 
field  for  the  year  1900,  other  than  the  water 
rent,  and  twenty-fl,ve  per  cent  of  sucb  tax 
Is  levied  for  tbe  purpose  of  paying  the 
Graves  Coun^  Water  &  Light  Company  for 
rent  of  water  for  tbe  year  1900.  said  debt  for 
water  having  been  contracted  for.  and  bdng 
an  existing  Indebtedness  against  said  cl^, 
at  and  prior  to  the  adoption  <tf  tbe  present 
cimstituUon  of  Kentncfcy."  It  was  averred 
that  tbe  ordinance,  to  tbe  extent  of  26  per 
cent,  of  the  taxes  levied  by  It.  was  void,  un- 
der section  167  of  the  constitution.  A  de- 
murrer having  been  sustained  to  the  petition, 
an  amended  petition  was  filed,  averring  that 
at  the  adoption  of  tbe  present  constitution, 
and  continuously  since  that  time,  Mayfleld 
has  been  a  city  of  more  than  8.000,  and  less 
than  8,000,  Inbabltanta;  that  It  was  made  a 
fourth-class  city  by  the  act  of  the  general 
assembly  approved  September  80,  1892,  and 
that  the  act  for  the  government  of  cities  of 
tbe  fourth  class  became  a  law  June  28,  1893; 
that  under  subsection  2.  1  3400.  Ky.  St.  be- 
ing pai-t  of  the  act  for  tbe  government  of 
cities  of  the  fourth. class,  tbe  city  bas  power 
to  levy  an  ad  valorem  tax  of  76  cents  only 
on  the  $100  worth  of  property,  and  In  addi- 
tion not  exceeding  50  cents  on  tbe  $100  worth 
of  property  for  the  maintenance  of  schools, 
and  not  exceeding  60  cents  to  meet  the  prin* 


dpal  and  Interest  of  any  bonded  debt  there- 
inafter authorized,  sucb  bonded  debt  referred 
to  being  the  bonded  debt  authorised  to  be 
Incurred  by  a  vote  of  tbe  people;  that  tbe 
Indebtedness  sought  to  be  met  by  the  taxes 
complained  of  was  not  created  1^  a  vote  of 
the  people,  nor  were  such  taxes  for  school 
purposes,  or  for  the  erection  or  Improvement 
of  any  public  scbool  building  or  buildings, 
nor  levied  under  tbe  provisions  of  any  law 
existing  prior  to  tbe  adoption  of  the  present 
constitution,  nor  waa  sucb  "Indebtedness  con- 
tracted under  any  law  providing  for  any 
levying  or  collecting  any  taxes"  by  tbe  city. 
It  was  further  alleged  that  the  boundary  of 
the  city  bas  not  beoi  ehaioged;  that  there 
are  no  more  streets  to  be  kept  in  repair,  and 
no  more  necessity  tor  an  Increase  of  the  cur- 
rent exEienses,  than  had  existed  continuously 
since  the  adoption  of  tbe  consUtutlw.  and 
that  all  tbe  current  expenses  of  the  city,  and 
the  Indebtednesa  for  which  the  tax  com- 
plained of  was  levied,  bad  been  paid  tn  prior 
years  with  the  levy  of  only  76  cents  on  the 
$100  worth  of  property;  and  that  tbe  assess- 
ed valuation  of  the  property  in  the  city  bad 
omtlnuously  Increased  during  that  period, 
and  that  tbe  Increased  rate  of  26  cents  was 
not  necessary  to  enable  tbe  city  to  pay  that 
Indebtedness.  It  was  further  alleged  that 
without  any  vote  of  tbe  people,  the  city  had 
Increased  its  annual  Indebtedness  in  the  sum 
of  $8,581,  the  averments  showing  that  this 
increase  <tf  annual  Indebtedneas  was  an  in- 
crease of  eq;iense8  caused  by  Increasing  tbe 
number  of  policemen,, tiie  number  of  street 
lights,  for  bri(&  streets,  etc.  and  that  the 
city  bad  no  right  to  C(mtract  such  Incrnaed 
Indebtedness,  or  any  Indebtedness  which, 
added  to  the  existing  one.  would  i^essitate 
the  25  per  cent  Increase  of  tbe  tax  rate.  In 
an  addlUtmal  paragraph  It  was  alleged  that 
in  1898  tbe  city  entered  Into  a  contract  with 
the  Graves  Oonnty  Water  &  Ugbt  Company, 
in  which  It  agreed  to  pay  tbe  company  the 
sum  of  $1,660  per  year  for  10  years  there- 
after to  furnish  elcctilc  lights  for  the  city, 
and  that  by  that  contract  It  became  indebted 
to  the  Graves  County  Water  &  light  Com- 
pany In  the  sum  of  $16,600;  that  only  two 
years  of  Its  contract  with  that  company  for 
water  hydrants  had  then  expired,  and  it  was 
liable  on  that  contract  for  23  years,  at  $3,840 
per  year,  or  a  total  sum  of  $^320;  that  the 
assessed  value  of  the  taxable  prop«r^  of  the 
city  for  the  year  preceding  the  year  the  addi- 
tional contract  for  lights  was  made  was 
$1,200,000,  and  that  the  existing  indebted- 
ness for  water  bydrants  exceeded  5  per  cent 
of  the  assessed  value  of  the  taxable  property 
of  the  city,  and  therefore  the  contract  for 
the  electric  lights  was  In  violation  of  section 
158  of  the  constitution;  that  16  cents  of  eacii 
dollar  of  the  tax  levied  was  levied  for  tbe 
purpose  of  paying  what  was  due  on  tbe  con- 
tract for  said  lights  for  the  year  1900,  and 
that  the  levy  waa  void  to  that  extent  A 
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demuner  to  the  petition  as  amended  was  aiiB- 
taJned,  andt  tbe  i^tottff  declining  to  plead 
(nrttaer,  the  petition  was  dismissed. 

A  number  of  questions  are  made  as  to  mis- 
joinder of  plalnUfle,  departure  in  tbe  amend- 
ed petition,  and  upon  motions  to  strike  out 
parts  ot  tbe  pleadings;  hut  in  the  view  xre 
have  taken  of  the  lav  of  the  case,  it  Is  not 
necessary  to  determine  any  of  these. 

By  secttott  16T  of  the  constitution,  which 
Is  relied  m  in  the  (Hrlglnal  petition.  It  is  pro- 
vided that  the  tax  rate  of  cities  having  less 
than  10,000  inhabitants  shall  not  exceed,  for 
otber  than  school  purposes.  75  cents  on  the 
$100.  **nnle88  it  should  be  necessary  to  en- 
able sach  city  *  *  *  to  pay  the  Interest 
on,  and  proTlde  a  sinking  fund  for  the  ez- 
tinctlou  of.  Indebtedness  contracted  before 
the  adiqrtlon  of  this  amstltuUon."  The  con- 
tention, therefore,  upon  the  original  petition, 
iR  that,  admitting  the  contract  for  water 
hydrants  to  be  an  Indebtedness  existing  at 
the  time  tlie  constitntlon  was  adc^ited,  ner- 
ertheless.  because  a  tax  rate  of  7S  cents  had, 
for  a  number  of  years  after  the  adoption  of 
the  conatltiitioa.  been  sufficient,  not  only  to 
pay  the  current  expenses  of  the  dty.  but  also 
to  provide  for  the  ourent  Inatallment  due 
nndw  that  contract,  such  current  expenses 
should  nerer  be  increased  so  as  to  require 
a  tax  levy  in  addition  to  the  7B-cent  rate  to 
meet  such  liability  existing  at  the  time  of 
tbe  adoption  of  the  constitution,  or.  at  least,  - 
that  such  expenses  should  not  be  so  in- 
ircased  unless  there  existed  a  necessity  for 
tlie  Increase,  and  that  the  courts  must  deter- 
mine the  existence  of  the  necessity. 

It  Is  nowhere  averred  that  the  contract 
with  the  water  company  for  water  rent  had 
not  been  entered  into  prior  to  the  adoption 
of  tbe  present  constitution,  though  some  of 
the  averments  of  the  amended  petition  seem 
framed  with  the  Intention  of  approaching 
such  an  averment,  and  the  existence  of  the 
facts  relied  upon  to  make  the  tax  illegal 
should  appear  clearly  by  tbe  averments.  In- 
deed, appellants'  brief  seems  to  concede  the 
existence  of  this  contract,  and  it  Is  practi- 
cally conceded  by  tbe  recital  In  the  amended 
petition  averring  tbe  length  of  time  It  bad 
to  run  when  the  additional  contract  for 
lights  waa  entered  Into.  That  tbe  contract 
thus  existing  at  tbe  date  of  the  adoption 
of  tbe  constltntton  was  an  indebtedness, 
witbin  the  meaning  of  section  167.  seems  to 
be  settled  beywd  all  question  by  the  case 
of  Beard  v.  CSty  of  Hopklnavllle,  95  Ky.  230, 
24  S.  W.  872,  23  L.  R.  A.  402.  It  follows, 
therefore,  that  unless  the  courts  can  inquire 
into  the  necessity  of  a  tax  levy  made  by  the 
municipal  leglststnre  within  Uie  limits  pre- 
scribed by  the  constitution,  this  objection 
cannot  be  sustained.  It  seems  to  be  well 
settled  that  such  inquiry  cannot  be  made. 
"The  tax  in  question  was  autborlsed  by  the 
city  charter,  and  in  such  case  whether  Its 
imposition  be  nei-essary  Is  a  matter  for  tbe 


determination  of  the  taxing  power."  An- 
derson V.  aty  of  Mayfieid,  93  Ky.  234.  19 
S.  W.  586. 

Tbe  25-cent  levy  Is  also  objected  to  upon 
the  ground  that  the  provision  of  section 
157,  above  quoted,  provides  only  for  the  levy 
of  a  tax  to  pay  the  Interest  on,  or  to  provide 
a  sinking  fund  for  the  extinction  of,  such 
pre-existing  Indebtedness,  and  does  not  au- 
thorize a  levy  to  pay  the  debt  directiy.  Snl>- 
sectlon  26,  I  3490,  Ky.  8t..  was  adopted  by 
virtue  of  section'  157.  It  provides  that  noth- 
ing in  tbe  act  "shall  be  construed  to  prevent 
any  city  having  an  Indebtedness  contracted 
under  laws  existing  at  the  date  of  the  adop- 
tion of  the  present  constitution  of  Kentucky 
from  levying  and  collecting  such  taxes  for 
the  [myment  of  such  Indebtedness,  and  the 
Interest  thereon,  hs  are  provided  for  in  such 
Uws,  In  addition  to  the  tax  herein  author- 
ized to  be  levied  and  collected."  This  In- 
debtedness was  not  only  contracted  In  ac- 
cordance with  laws  In  existence  at  the  date 
of  the  constitution,  of  which  we  take  ju- 
dicial notice,  but  was  Itself  contracted  be- 
fore the  adoption  of  that  Instrument  That 
contract  could  not  be  affected  or  Invidldated 
by  the  adoption  of  the  constitution.  Bee 
Freeman's  note  to  Beard  v.  City  of  Hopklna- 
vllle (Ky.)  44  Am.  St  Bep.  241  (s.  c.  24  8. 
W.  872.  28  L.  R.  A.  402). 

Nor  are  we  able  to  see  the  force  of  the 
contention  that  the  express  exception  au- 
thorizing the  city  to  levy  a  tax  to  pay  Intei^ 
est  on.  and  provide  a  sinking  f imd  for  the 
extinction  of,  an  Indebtedness  does  not  In- 
clude in  ite  terms  authority  to  levy  such 
a  tax  to  pay  Installments  of  such  Indebted- 
ness, which,  by  the  terms  of  the  contract 
creating  it,  fall  due  from  year  to  year.  In 
construing  section  158  of  the  constltoUon, 
this  court  through  Judge  Hazelrlgg.  In  Holz- 
hauer  v.  City  of  Newport.  9i  Ky.  405,  22 
S.  W.  764,  said:  "But  In  express  terms  the 
limitation  of  ten  per  centum  may  be  exceed 
ed  when  the  proposed  Indebtedness  'has 
been  authorized  under  laws  in  force  prior  to 
the  adoption  of  this  constitution.'  There  Is 
no  limit  Indicated  to  this  excess.  From  the 
very  nature  of  the  case,  there  could  be  none. 
At  least  the  actual  condition  of  the  cities 
and  towns,  with  respect  to  the  sums  they 
owed,  could  not  be  affected  by  tbe  constitu- 
tion. These  debts,  however  large,  and  by 
whatsmver  extent  th^  ml^t  In  fact  exceed 
the  conservative  limit  Imposed  under  the 
nmstitution,  could  not  be  legislated  out  of 
existence.** 

When  we  come  to  consldra  the  amend- 
ment we  find  the  basis  of  the  contention  to 
a  large  extent  changed.  Waiving  the  ques- 
tion of  departure,  we  find  it  contended  that 
because  the  aggregate  amount  of  tbe  annual 
payments  to  be  made  under  the  water  con- 
tract during  the  whole  period  of  the  contract 
will  be  $88,820,  and  the  Indebtedness  provid- 
ed for  by  the  contract  for  Ughte  would 
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amttuDt  to  $16,600.  tbc  tu  levj;  of  16  cento 
for  rent  of  llsbts  provided  for  .by  tbe  levy 
ordinance  set  out  In  full  In  the  petition  la 
invalid,  under  section  108  of  the  constitu- 
tion, because  the  asgregate  Indebtednesa.  un- 
der both  the  contracts  referred  to.  Is  more 
than  5  per  cent  of  the  total  of  taxable  prop- 
erty In  the  year  1892,  which  was  the  year 
before  the  second  contxact  alleged  was  en- 
tered inta  We  must  read  these  averments, 
of  Ihe  amended  petition  in  connectieu  with 
the  provisions  of  the  ordinance  set  out  la 
the  original  petition,  for  the  averments  them- 
selves show  that  they  are  made  with  ref- 
erence to  those  provisions.  The  ordinance  i 
does,  aat  show  that  tbe  levy  of  16  cents  Is 
to  pay  a  pre-existing  Indebtednesa;  but,  on 
tha  oontrary.  that  It  is  to  pay  a  part  of 
the  wzient  running  expenses  of  the  city  for 
that  year,  and  to  that  extent  limita-and  coa< 
tnds  the  averments  of  the  amended  petl- 
tlMi.  Whether  tbe  16-cent  levy  la  in  fact 
to  be  paid  In  compliance  with  such  a  con- 
tract aa  the  ons  alleged  In  tbe  amendment 
becomes  Immaterial,  for  the  same  pleading 
admits  that  this  very  levy  la  to  pay  a  put 
of  tbe  cunent  expenses  for  that  year..  Be- 
ing- for  current  eiqwnsea,  and  within  the 
constitutional  limitation  for  that  purpose,  it 
makes  no  difference  whether  It  is  intended 
to  pay  It  to  the  parties  with  whom  the  city 
baa  a  void  contract  or  not.  The  only  ques- 
tion la  whether  It  is  a  necessary  or  proper 
current  expense,  and  that  question  Is  to  tie 
settled  by  the  municipal  council,  which  alone 
has  tbe  Jurisdiction  to  decide  it  We  are 
not  deciding  that  In  proper  ^*oceedlng  the 
contract  complained  of  may  not  be  declared 
void  or  Its  execution  enjoined.  But  if  in 
such  proceeding  such  Judicial  action  were 
already  taken.  It  would  still  be  neeessary 
to  nm  the  elty;  the  city  government  would 
still  live  for  tliat  pnrpoae.  and  would  still 
have  power  to  make  a  levy  of  10  centa  on 
the  9100  to  provide  for  cl^  lights.  Nlcho- 
lasvUIe  Water  Co.  v.  Board  of  CouncUmen 
(Ky.)  36  &  W.  548.  Whether  the  contract 
la  void  or  not  Is  not  now  tbe  question.  The 
question  here  Is  solely  aa  to  the  powers  of 
the  municipality  to  levy  a  tax  tor  current 
ocpenses  within  Its  constitutional  llmitatloiL 
"In  all  legal  proceedthga,  after  proper  evi- 
dence Is  given  of  municipal  action,  It  is  al- 
ways to  be  assumed  that  tbe  municipality, 
whether  represented  by  Its  people  or  by  Ita 
official  board,  has  acted  wisely  and  well 
upon  all  matters  of  policy  and  of  discretion 
which  have  been  submitted  to  It.  and  that 
the  conclusion  waa  warranted  by  the  facts 
and  circumstances  which  were  tbe  basis  of 
Its  action.  Tbe  courts  have  no  power  to 
review  their  action  so  long  as  they  are 
found  to  have  kept  within  the  limits  of  their 
authority.  Tbe  Ic^slature,  which  gives  and 
recalls,  at  pleasure,  the  power  to  tax,  may 
do  so,  but  not  tbe  courts."  Cooley,  Tax'n 
(2d  Ed.)  M2,  For  the  reasons  giveo,  tbe 
judgment  Is  affirmed. 


CX)I^N  T.  COMMONWRAI/TH.! 

(Court  of  Appeals  of  Ketftueky.    March  6, 
1901.) 

FOROBRY— CMAltAGTeR  OP  WRITING  POROBD. 

Mnther  under  the  cotnmon  law,  nor  under 
Ey.  St  f  118S.  providina  far  the  punishment 
of  any  person  who  ahaJl  force  ''any  writius 
whatcTer,  wherebj-  fraudulently  to  obtain  tbe 
possession  of  or  deprWe  another  of  any  money 
or  property,  or  cause  bim  to  be  injured  in  his 
eatatt>  or  lawful  rights,"  or  who  "shall  ntter 
and  publish  euch  instrument  knowing  it  to  ho 
forged."  cnn  a  man  be  punished  for  publishing 
a  writiDg  to  which  the  name  of  a  woman  has 
been  foiled,  puipoiting  to  be  an  invitation  to 
him  to  come  to  her  house  at  night  for  a  private 
coDversation. 
GufCy.  J.,  dissenting. 

Appeal  from  circuit  court,  Koax  eountr. 

"To  be  offletally  reported." 

Jotin  Cblsott  waa  convicted  of  uttering 
and  publishing  a  forged  Instnunent,  and  be 
appeala  Reversed. 

B.  B.  frolden,  for  appellant  Robt  J. 
Breckinridge  and  0.  J.  Whlttemore,  for  ap- 
pellee. 

WHITE.  J.  Appellant  was  Indicted,  tried, 
and.  convicted  of  the  crime  of  uttering  and 
publishing  a  forged  Instrument.  Uls  pun- 
ishment was  fixed  at  Biz  years  In  the  pen- 
itentiary, and  he  appeals.  There  was  a  demur- 
rer to  the  Indictment,  which  waa  overruled, 
and  the  sufficiency  of  the  Indictment  Is  serious- 
ly questioned  here.  The  instrument  that  waf: 
charged  to  have  been  forged  and  uttered  and 
published  by  appellant  Is  a  letter  purporting  to 
have  been  written  by  Kllen  Goodln,  Inviting 
the  appellant  to  her  bouse  for  a  private  con 
Tersation.  It  reads:  "Barbourville,  Ky.,  July 
27.  1900.  Mr.  John  Colson.  Sir.  I  want  you 
to  come  here  some  time  when  they  Is  no- 
body hear.  I  have  got  something  to  tell 
you.  It  Is  about  what  you  saw  at  Mother's. 
An  dont  fall  to  come.  You  can  come  somt' 
iiite  when  they  bant  nobody  hear.  Elen 
Goodln."  In  our  opinion.  It  Is  clear  that 
such  writing  Is  not  the  subject  of  Indictable 
forgery.  ImJocd,  the  attorney  general,  In 
his  brief,  confesses  the  Insnfllclency  of  the 
indictment.  "To  constitute  an  Indictable 
forgery."  says  Mr.  Bishop  (section  S33,  £ 
O.  Law).  "It  is  not  alone  sufficient  that  there 
be  a  writing,  and  that  the  writing  be  false. 
It  must  also  be  such  as.  If  true,  would  be 
of  some  legal  efficacy,  real  or  apparent,  since 
otherwise  It  has  no  legal  tendency  to  de- 
fraud.** In  section  523  forgery  la  defined  to 
be  "the  false  making  oi  materially  altering, 
with  intent  to  defraud,  of  any  writing 
which.  If  genuine,  might  ai^;)arently  be  of 
legal  efficacy  or  the  foundation  of  a  legal 
liability."  Mr.  Blackstone  defines  forgery 
to  be  "the  fraudulent  making  or  alteration 
of  a  writing  to  the  prejudice  of  another 
man's  right"   4  Bl.  Comm.  247.  "Forgery 

>  Reporled  by  Edward  W.  Htnu.  Esq.,  of  tb* 
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Is  xtie  false  or  alteration,  with  fraud- 

olent  JntexLt.  of  any  writing,  by  whicb  the 
party  commlttins  tlie  act  may  •  wrongfully 
obtain  something  of  valoe  to  the  prejudice 
of  another's  rights  because  of  the  appar- 
ent legal  efficacy  of  the  writing  and  Its  ca- 
pacity to  deceive."  13  Am.  &  Eng.  Enc. 
Iaw  (2d  Ed.)  p.  1082.  The  statute  upon 
which  this  Indictment  is  supposed  to  rest 
roads:  "If  any  person  shall  forge  or  coun- 
terfeit any  writing  whatever,  whereby 
fraDdoIently  to  obtain  the  posaession  of  or 
deprlTe  another  of  any  money  or  property, 
or  canse  him  to  be  Injured  in  bis  estate  or 
lawful  rights,  or  If  he  shall  utter  and  pub- 
lish such  Instrument  knowing  It  to  be  torged. 
und  counterfeited,  be  shall  be  confined,"  etc. 
Section  11S&,  Ky.  St.  Just  preceding  this 
section  there  are  set  out  varlouB  Instruments 
declared  to  be  the  subject  of  foi^ry,  and 
then  this  section  (USS)  fidlowa  This  sec- 
tion cannot  mean  that  the  forging  or  coun- 
terfeiting of  any  wdtlng  is  an  indictable 
forgery.  The  writing  forged  or  counterfeit- 
ed must  be  apparently  such  as  will  deprive 
a  person  of  property  or  estate  of  a  legal 
right.  The  words  "legal  right,"  as  used  in 
the  statutes,  evidently  mean  a  right  that 
may  be  enforced  In  a  civil  action.  The 
wilting  chargod  in  the  Indictment  to  have 
been  uttered  with  knowledge  that  it  was  a 
forgery  does  not  come  within  the  class  of 
writings  that  either  under  the  common  law 
or  the  statute  are  subjects  of  an  indictable 
forgery.  On  Its  face  there  is  no  appearance 
>>f  legal  efficacy,  nor  of  anything  to  Injure 
any  person  In  his  estate  or  property  or  law- 
ful rights.  The  judgment  Is  reversed,  and 
the  case  remanded,  with  directions  to  sus- 
tain the  demurrer  to  the  indictment, 

GTIFFX,  J.,  dissenting. 


ELIZABETHTOWN.  L.  &  B.  S.  E.  00.  v. 

CATLEITSBURQ  WATER  CO.i 

(Oonrt  of  Appeals  of  K^tucky.   Fab.  27,  1901.) 

BUINBNT  DOMAIN— APPEAL  TO  CIRCUIT  COURT 
— AMENDMENT  OP  PETITION— ACCEPTANCE 
or  AMOUNT  AWARDED  IN  COUNTY  COURT— 
SSTOPPEL  TO  CLAIM  HOKE  ON  APPEAL- 
DAMAGES  TO  REMAINDER  OF  PROPBRTT— 
CROSS  APPEAL-UMITATION— SBTOPPBL  TO 
DENY  RIGHT  TO  CONDEMN. 

1.  ITppn  appeal  to  the  drcnlt  court  by  the 
plaintiff  is  a  condetoDiition  proceeding,  the 
n>urt  did  not  abuse  its  discretion  in  refusing 
to  permit  piaintiS  to  file  an  amended  petition 
■eekiog  to  condemn  a  smaller  part  of  defend- 
ant's lot  than  that  described  in  the  original  pe- 
titioo.  as  the  amendment  cnme  so  late  that  it 
might  have  materially  affected  the  tBsue  to  be 
tried,  and  necessitated  a  delay  of  the  trial. 

2.  Defendant,  by  accepting  under  an  agreed 
(ii-der  the  amonut  awarded  in  the  county  court, 
and  executing  a  l>ond  for  Its  retnm  so  far  as 
it  mifht  be  in  excess  of  the  sum  adjndj^  on 
appeal  to  the  drcoit  court,  was  not  estopped 
in  the  circuit  court  to  claim  more  than  that 
amount,  m  the  statnte  required  the  case  to  be 
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tried  anew  in  the  circuit  court;  but  as  be  per- 
mitted plaintiff  to  take  possession  of  the  land 
condemned,  and  proceed  with  the  building  of 
its  bridge  at  a  laxge  coot,  he  was  estopped  in 
the  circuit  court  to  qaesUoo  the  right  of  plaiap 
tiff  to  coudemn  the  property. 

3.  Evidence  as  to  the  damages  to  the  re- 
mainder of  defendaaf  8  property  from  the  con- 
struction and  operation  of  the  railroad,  and 
from  the  obetruction  of  the  ingress  to  and 
egress  from  the  property,  was  admissible^  as 
such  damages  form  a  part  of  the  compensation 
guarantied  by  the  constitution. 

4.  The  limitation  of  two  years  applicable  to 
original  appeals  docs  not  apply  to  a  cross  ap- 
peal, whicn,  under  Civ,  Code  Prac.  {  755^  may 
be  obtained  any  time  before  trial. 

Appeal  from  circuit  court,  Boyd  county. 

"To  be  officially  reported." 

Proceeding  by  the  Bllzabettatown,  Lexing- 
ton ft  Big  Sandy  Railroad  Company  against 
the  CatlettBbui^  Water  Company  to  con- 
demn land.  Judgment  fixing  value  of  land 
talien.  and  plaintiff  appeiUs,  defendant  pros- 
ecuting a  cross  appeal.  Affirmed- 

Wadsworth  &  C3ochran  and  F.  T.  D.  Wal- 
lace, for  a^pellaut  W.  H.  Holt,  John  F. 
Hager,  and  Tho&  R.  Bioviu,  for  appellse.  ■ 

HOBSON,  J.  Appellee  owns  a  lot  00  by 
120  feet  on  the  bank  of  the  Big  Sandy  river, 
upon  which  is  Its  plant  for  furnishing  the 
city  of  Catlettsburg  with  water.  On  Jnly 
23.  1894.  appellant  filed  Its  petition  in  the 
Boyd  coun^  court  to  condemn  a  triangular 
piece  off  of  the  southwest  corner  of  appel- 
lee's lot,  55  feet  by  25  feet,  containing  687% 
square  feet  Oommlsslonera  were  appoint- 
ed, who  on  August  lOtb  returned  a  report 
assessing  the  value  of  the  land  taken  at 
$1,283.  and  the  damages  to  tlie  remainder 
of  the  tract  at  f3,621,  making  a  total  for 
the  whole  of  l^,BIH.  Both  parties  filed  ex- 
ceptions to  the  report  of  the  commission- 
ers, and  a  trial  was.  bad  In  the  county  oourt 
before  a*  jury,  who  returned  a  verdiot  fix- 
ing the  value  of  the  land  taken  at  fGOO.  and 
the  damages  to  tbe  remainder  at  (4,500, 
making  a  total  of  9^5.000.  Appellant  prosr 
ecuted  an  appeal  from  the  county  court  to 
the  circuit  court,  and  the  case  was  these 
again  tried  before  a  jury  at  the  December 
terra,  1805.  This  jury  returned  a  verdict 
fixing  the  value  of  the  land  taken  at  $1.00Q, 
and  the  damages  to  the  remainder  of  the 
tract  at  ?(},G30,  making  a  total  of  $7,636. 
Judgment  was  .entered  In  the  circuit  court 
pursuant  to  the  verdict  on  January  2.  1896^ 
Both  parties  excepted  and  prayed  an  appi<a], 
but  neither  took  an  appeal  until  December 
28,  1807,  when  the  appellant  sued  out  an 
appeal  In  this  court  On  January  6th  fol- 
lowing, appellee  sued  out  a  cross  appeal. 

In  tbe  Judgment  of  tbe  county  court,  after 
that  part  of  it  granting  an  appeal  to  tbe 
circuit  court,  and  reciting  that  appellant  had 
paid  Into  court  the  amount  of  the  judgment, 
and  that  the  clerk  was  directed  to  bold  It 
subject  to  the  orders  of  the  court  the  foUow- 
.Ing  agreed  stipulation  was  entered:  "By 
consent  of  parties  hereto  the  clerk  of  this 
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court  Is  directed  to  allow  tbe  defendant, 
tbe  Catltittsburg  Water  Cktmpany,  to  with- 
draw tlie  sum  of  $5,000  deposited  with  bim. 
upon  said  Catlettsburf  Water  Company  ex- 
ecuting bond,  wltb  good  surety,  to  be  ap- 
proved by  the  judge  of  this  court,  condition- 
ed to  hold  same  subject  to  the  order  of  the 
court  bereln,  and  to  the  order  of  any  court 
to  whlcb  these  proceedings  may  be  carried 
by  appeal,  and  If,  upon  a  Qnal  determination 
of  this  proceeding  upon  appeal,  the  dam- 
ages of  the  defendant  should  be  adjudged 
to  be  less  than  said  sum  of  $5,000,  then  It 
will  refund  to  pialntdCT  the  difference  he- 
tween  said  aum  and  the  amount  bo  adjudg- 
ed." Appellee  executed  bond  pursuant  to 
this  order,  and  withdrew  the  money.  The 
bond,  after  reciting  the  order  made  In  the 
fouoty  court,  reads  as  follows:  "Now,  we, 
the  Catlettaburg  Water  Company,  as  prin- 
cipal, and  W.  A.  Patton,  William  Seymour 
Kdwards,  and  Thos.  R.  Brown,  sureties,  do 
hereby  covenant  to  and  with  said  Elizabeth- 
town,  Lexington  and  Big  Sandy  Railroad 
Company  that  the  said  Oatlettsburg  Water 
Company,  now  electing  to  withdraw  said 
sum  of  9ve  thousand  dollars,  as  allowed  to 
do  by  said  judgment,  will  hold  same  subject 
to  the  order  of  the  court  in  this  action,  and 
to  the  order  of  any  court  to  which  this  pro- 
ceeding may  be  carried  by  appeal,  and  If, 
upon  a  final  determination  of  this  proceed- 
ing upon  ap[>eal,  the  damages  of  the  defend- 
ant, Oatlettsburg  Water  Company,  should  be 
adjudged  to  be  a  less  sum  than  said  five 
thousand  dollars  so  deposited,  then  and  In 
that  event  the  said  Catlettsburg  Water  Oom- 
pany,  together  with  the  said  sureties,  whose 
names  are  signed  hereto,  will  refund  and 
pay  to  the  plaintiff,  the  Ellzabethtown,  Lex- 
ington and  Bjg  Sandy  Railroad  Company, 
the  difference  between  said  sum  of  five  thou- 
sand dollars  and  the  final  sum  so  adjudged 
on  appeal,  If  any." 

In  the  circuit  court,  on  October  16,  1805, 
appellant  offered  to  file  an  amended  petition 
in  whlcb  It  sought  to  condemn  a  smaller 
triangle  off  of  appellee's  lot  than  that  de- 
scribed In  the  original  petition.  The  court 
refused  to  allow  this  amendment  to  be  filed, 
and  appellant  earnestly  complains  of  the  ac- 
tion of  the  court  In  rejecting  it.  The  case 
bad  been  pending  some  time,  the  court  has 
a  large  discretion  as  to  allowing  amend- 
ments, and  we  are  not  prepared  to  say  that 
the  court  abused  a  sound  discretion  In  re- 
fusing an  amendment  so  late  In  the  progress 
of  the  cause  that  might  materially  affect  the 
issue  to  be  tried,  and  necessitate  a  delay 
of  the  trial.  And,  from  the  whole  record, 
we  are  by  no  means  satisfied  that  appellant 
was  materially  prejudiced  by  this  ruling. 

Appellant  also  Insisted  on  the  trial  In  the 
cIiTult  court  that  appellee,  having  accepted 
the  $5,000  under  the  agreed  order  above 
quoted,  and  executed  the  bond  for  Its  return 
80  far  as  It  might  be  In  excess  of  the  final 
sum  adjudged  it,  was  estopped  In  the  circuit 


court  to  claim  anything  more  than  the  95,- 
000.  The  statute  required  the  case  to  l>e 
tried  anew  In  the  circuit  court  This  en- 
titled appellee  to  a  verdict  at  the  bauds 
of  tbe  Jury  In  the  circuit  court  without  re- 
gard to  the  amount  adjudged  it  in  the  coun- 
ty court.  Its  accepting  the  money  under  the 
agreed  order  and  bond  above  referred  to 
was  not  a  waiver  of  this  right.  Such  were 
clearly  not  the  contemplation  of  the  parties 
at  the  time,  according  to  the  evidence,  and 
nothing  short  of  an  express  waiver  of  an 
absolute  right  of  this  character  could  be  sus- 
tained. 

Appellant  also  insists  earnestly  that  the 
court  erred  In  permitting  evidence  to  go  to  the 
Jury  as  to  the  damages  to  the  remainder  of 
appellee's  property  from  the  construction  and 
operation  of  tbe  railroad,  and  from  obstruc- 
tion of  the  ingress  to  the  property,  and  the 
egress  from  It.  This  Is  the  most  Important 
question  In  the  case,  as  the  court  by  Its  In- 
struction allowed  the  jury  to  consider  these 
matters  In  estimating  the  damages,  and  the 
verdict  of  the  jury  is  plainly  based  on  them 
in  a  large  measure.  While  the  authorities  on 
the  subject  are  not  uniform,  the  weight  of  au- 
thority and  tbe  better  reason  seem  to  sustain 
the  ruling  of  the  court  below.  The  law  ab- 
hors a  multiplicity  of  actions.  Our  Civil  Code 
of  Practice  Is  very  liberal  In  Its  provisions  as 
to  the  joinder  of  causes  of  action.  The  Just 
compensation  which  our  constitution  guaran- 
ties to  appellee  for  the  taking  of  Its  property 
must  falriy  Include  all  those  Injuries  to  the 
remainder  of  Its  property  growing  out  of  the 
constructiou  and  operation  of  the  road  on  tbe 
strip  taken.  iSectlon  242  provides:  ''Munici- 
pal and  other  corporations  and  individuals  in- 
vested wltb  the  privilege  of  taking  private 
property  for  public  use  shall  make  just  com- 
pensation for  property  taken.  Injured  or  de- 
stroyed  by  them;  which  compensation  shall 
be  paid  before  such  taking  or  paid  or  secured 
at  the  election  of  such  corporation  or  individ- 
ual before  such  injury  or  destruction."  This 
subject  was  fully  considered  In  Eaton  v.  Rail- 
road Co..  51  N.  H.  504,  12  Am.  Rep.  147; 
Trowbridge  v.  Inhabitants  of  Town  of  Brook- 
line,  144  Mass.  13U,  10  N.  E.  79G,  and  Railroad 
Co.  V.  Miller,  132  U.  S.  75,  10  Sup.  Ct  »4,  33 
L.  Ed.  267;  and  tbe  principles  announced  sus- 
tain Rand.  Em.  Dom.  §  136:  "Where  a  corpo- 
ration condemns  a  part  of  a  tract,  it  Is  com- 
pelled usually  to  compensate  for  pretty  much 
all  tbe  effects  of  construction  and  operation 
which  can  be  fairly  said  to  lessen  the  value  of 
the  remainder."  All  the  elements  of  damage 
admitted  In  this  case  legitimately  and  natural- 
ly result  from  the  construction  and  operation 
of  tbe  railroad  on  tbe  location  in  contest,  and 
It  would  be  practically  impossible  to  separate 
the  damages,  and  say  which  might  have  en- 
sued If  no  part  of  appellee's  lot  bad  been  taken, 
and  the  right  of  way  had  been  located  just 
beyond  Its  borders.  It  was  not  contemplated 
by  either  the  constitution  or  statute  under 
which  the  proceedings  were  had  that  the  In- 
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Jury  should  be  cat  In  two,  and  part  of  It  re- 
tfOTered  in  the  proceedings  to  condemn  the 
property,  and  part  In  a  separate  action. 

These  are  the  only  errors  relied  on  by  the 
appellAnt,  and  we  are  therefore  of  opinion,  on 
the  original  appeal,  that  there  is  no  error  En 
the  Judgment  complained  of.  On  the  cross 
appeal  It  is  insisted  that  appellant  Is  without 
authority  to  condemn  property  under  the  stat- 
ute, as  It  has  leased  its  road  to  another  com- 
pany  for  2S0  years;  that  the  land  taken  Is 
not  necessary  for  Its  purposes;  and  that,  be- 
lug  already  dedicated  to  public  use,  it  cannot 
be  condemned,  where  to  do  so  will  destroy 
the  public  oae  to  which  It  is  already  dedicated. 

The  croBS  appeal  was  not  taken  within  two 
yean  aftor  Judgment  was  rendered,  and  It  Is 
Insisted  for  appellant  that  it  cannot,  therefore, 
be  considered.  Oonnsel  rely  on  Brown  v.  Van- 
deave.  89  Ky.  881.  6  S.  W.  2S.  and  Chamber- 
lain T.  Berry's  Bx'r  (Ky.)  66  S.  W.  609,  as 
sustaining  this  conclosloD.  In  Brown  t.  Van- 
cleave  It  was  held  that  the  Judgment  from 
which  the  cross  appeal  was  taken  was  not  the 
same  as  that  from  which  the  original  a[^»eal 
was  taken,  and  therefore  that  the  cross  ap- 
l>eal  did  not  Ue.  In  that  case  It  was  also  held 
that  as  the  cross  appeal  was  not  taken  within 
two  years  after  the  judgment  It  sought  to  re- 
verse was  entered,  it  could  not  be  sustained  as 
an  original  appeal,  and  It  was  therefore  dis- 
missed. In  Chamberlain  v.  Berry's  Ex'r  the 
chancellor's  Judgment  was  affirmed  on  the  orig- 
inal and  cross  appeals  on  the  facts,  and  no 
ruling  was  made  on  the  motion  to  dismiss  the 
cross  appeal  The  question  before  us  is  there- 
fore not  determined  by  either  of  these  cases. 
Section  765  of  the  Code  of  PracUoe  provides: 
"The  appellee  may  obtain  a  cross-appeal  at 
any  time  before  trial  by  an  entry  on  the  record 
of  the  court  of  appeals."  A  cross  aK>eaI  can- 
not be  obtained  until  the  original  appeal  is 
taken,  and,  by  the  express  words  of  the  stat- 
ute, may  be  taken  thereafter  "at  any  time  be- 
fore the  trIaL"  Section  746  limits  the  time  of 
appeals  to  two  years  after  the  right  of  appeal 
first  fXTuea,  but  this  section  applies  to  original 
appeaht.  It  cannot  apply  to  a  cross  appeal, 
for  that  cannot  be  taken  before  the  original 
appeal  Is  had.  The  dear  purpose  of  the  stat- 
ute was  to  give  this  court  entire  control  of  the 
merits  of  the  case  where  an  appeal  was  taken 
and  the  appellee  sued  out  a  cross  appeal.  The 
motion  to  dismiss  the  cross  vpeal  Is  therefore 
oTerruled. 

It  is  also  Insisted  for  appellant  that  appellee 
is  estopped  to  raise  the  questions  above  stated 
by  reason  of  its  accepting  the  ^.000  under  the 
agreed  order,  and  allowing  ajHMdlant  to  go  on 
and  take  possession  of  the  strip  condemned, 
and  proceed  with  the  building  of  its  bridge,  at 
a  cost  of  something  like  $400,000.  The  proof 
shows  that  no  writ  of  possession  was  Issued 
from  the  county  court,  but  that,  after  the 
agreed  order  was  made,  appellee  Itself  re- 
moved its  boildlng  from  this  part  of  the  lot, 
and  suffered  appellant  to  take  possession  of  it, 
and,  without  obJectlMi.  proceed  to  the  building 
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of  Its  bridge  at  great  cost  The  transaction 
does  not  seem  capable  of  any  other  construc- 
tion than  that  appellee  agreed  to  take  the  mon- 
ey and  let  api>eUant  take  the  property,  and 
tbat  the  sole  question  to  be  tried  on  the  appeal 
In  the  circuit  court  was  the  amount  appellee 
was  entitled  to.  Appellee  not  only  did  not  ap- 
peal from  the  Judgment  of  the  county  court, 
but  It  suffered  appellant,  without  any  process, 
and  plainly  by  Its  agreement  to  take  posses- 
sion of  the  property  for  the  purpose  of  build- 
ing its  bridge  upon  It.  It  cannot,  therefore, 
raise  any  questions  as  to  the  right  of  appel- 
lant to  condenm  the  property.  The  Judgment 
complained  of  Is  tikerefore  afllrmed  on  the 
(Wlglnal  and  tbe  crou  areata. 


JOLLY  V.  OOMMONWBIALTH.1 

(Court  jof  Appeals  of  Kentucky.   Feb.  27, 1901.) 

H0MIG1DB-1N3ANITY  AS  DBPENSO-INSTRUC- 
TI0N8  TO  JURY— SUFFICIENCY  OF  EVIDBNCB 
TO  AUTHORIZB  MANSLAUQHTSR  INSTRUC- 
TION—DBFINITION  OF  UALICE. 

1.  It  was  error  to  Inatmct  the  Jury  that  iQ 
order  to  acquit  accused  of  murder  on  the 
groond  of  insanity,  they  mnst  brieve  that  at 
the  time  of  the  shooting  be  "was  laboring  under 
such  a  defect  of  reason  as  not  to  know  the  na- 
ture and  qnality  of  the  act  he  was  doing,  or, 
if  he  did  know  it  that  he  did  not  know  it  was 
wrong,"  as  the  court  should  have  further  told 
the  jury  that  they  must  acquit  on  that  ground 
if  they  bdieved  "that  as  the  resnlt  of  men- 
tal unsoundness  he  bad  not  then  sufficient  will 

f>ower  to  govern  his  actions  by  reason  of  some 
nsane  impulse  which  he  could  not  re^  or 
control." 

2.  Instead  of  lostroctinK  the  Jury  that  if  they 
"entertain  a  reasonable  doubt  as  to  any  facts 
necessary  to  constitute  defendant's  guilt  they 
must  acquit  Um,"  it  will  be  better,  on  another 
trial,  to  instruct  them,  in  the  language  at  Oe. 
Code  Pmc.  S  238,  that  "if  there  be  a  reason- 
able doubt  of  the  defendant  being  fMvven  to  be 
guilty,  he  is  entitled  to  an  acquittal." 

8.  upon  a  trial  for  murder,  defendant  was  not 
entitled  to  an  Instruction  as  to  manslaughter, 
where  there  was  no  provocation,  and  notUng 
to  reduce  the  crime  from  mnrder  to  man- 
slaughter. 

4.  Where  the  death  penalty  has  been  im- 

{tosed,  the  court  cannot  say,  on  appeal,  that 
he  substantial  TigbtB  of  aeensed  were  not  prej- 
udiced by  instructions  omitting  a  material 
ground  of  defense. 

6.  Upon  a  trial  for  murder,  the  court  should 
instruct  the  jury  that  the  words  "with  malice," 
In  their  l^al  sense,  denote  a  wrongful  act 
done  intentionally,  without  Just  cause,  and  tbat 
by  the  term  "aforethought**  is  meant  a  prede- 
termination to  do  the  act  however  sudden  or 
recently  formed  In  the  mind  befiwe  the  act  Is 
done. 

Paynter,  a  dissenting. 

Appeal  from  circuit  court  Gunpbdl  county, 
•rro  be  officially  r^rted." 
John  W.  Jo3\j  was  convicted  ot  the  oflfente 
of  murder,  and  he  appeals.  Rerersed. 

5.  C.  Bailey,  for  appeUant  B.  J.  Bnck- 
inridge,  for  the  Commonweattb. 

HOBSON,  J.  Appelant  was  Indicted  for 
the  murder  of  Emma  Klekamp.  The  Jury  to 

*  Rvportsd  br  Bdward  W.  Hln«B,  Eiq.,  ot  Uw 
rranktort  Iwr,  and  fonnerlr  stats  reporter. 
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whom  the  case  was  submitted  (trand  blm 
guilty  as  charged,  and  fixed  his  puDlBhmrat 
at  death.  Judgment  was  entered  upon  this 
verdict  The  only  grounds  of  reversal  nec- 
essary to  be  noticed  relate  to  the  instmc- 
tlons  to  the  Jury  given  and  refused  by  the 
court  on  the  trial.  To  imderstand  these 
properly,  we  must  briefly  state  ttie  facts 
shown  by  the  evidence. 

"nie  proof  showed  that  appellant,  Jolly,  was 
the  brother-in-law  of  the  deceased,  Emma 
Klekamp.  In  July,  1900,  Jolly  and  wife  were 
living  at  Hamilton.  Ohio,  keeping  house.  His 
mother-in-law,  Mrs.  Klekamp,  and  her  oldest 
daughter,  Minnie,  paid  them  a  visit.  Mrs. 
Jolly  came  home  with  Miss  Minnie  to  New- 
port, where  her  father  lived,  bringing  with 
her  most  of  the  personal  property  In  the 
house.  Jolly  followed  them  to  Newport,  and 
made  several  unsuccessful  attempts  to  see 
hlfl  wife.  He  finally  secured  an  interview 
with  her  at  the  office  of  his  attorney,  O.  W. 
Root,  in  which  she  declined  to  return  to  him; 
the  deceased,  Emma  Klekamp,  being  present. 
He  was  Impressed  with  the  Idea  that  his 
father-in-law  and  family  were  keeping  his 
wife  from  him,  and  continued  his  efTorts  tor 
further  interviews,  with  a  view  to  her  re- 
turn to  blm,  and  was  greatly  disturbed.  He 
stayed  at  the  house  of  his  sister.  She  testi- 
fied as  follows:  "He  came  to  our  bouse  on 
Wednesday  morning.  I  was  washing.  He 
says,  'Sister,  I  am  all  left  alone;'  and  he 
said.  'I  am  going  to  hunt  my  wife;  I  am 
going  to  hunt  my  wife;  I  am  going  to  hunt 
her;'  end  I  ^dn't  see  him  any  more  until 
twelve  o'clock.  I  never  had  blm  still  a  mo- 
ment He  never  ate,  and  he  never  slept 
He  done  nothing  but  run  and  storm.  He  was 
off  and  on,  and  op  and  back  again.  I  said  to 
him,  'John,  please  be  still;  after  a  while, 
perhaps,  this  will  change.'  He  would  an- 
swer, *I  can't  do  it;  I  can't  do  ft.  I  love  my 
wife.'  Q.  Did  you  see  blm  the  day  he  shot 
Emma  Klekamp?  A.  He  never  got  up;  he 
was  up  all  night  Q.  Where  was  he  that 
night?  A.  He  never  went  to  bed,  and  when 
I  came  downstairs  I  put  him  In  the  sitting 
room,  and  he  looked  so  wild  that  I  never  said 
anything  to  Mr.  Hewltson.  And  I  kept  all 
this  from  my  husband,  to  try  to  give  him  a 
home,  and  see  if  he  wouldn't  be  better.  In 
the  night  be  would  go  out  the  side  screen 
door,  and  go  right  round  again,  and  leave  the 
door  open,  and  every  night  our  house  was 
left  open.  I  would  come  down  the  stairs, 
and  tell  him  he  ought  not  to  unlock  the  doors. 
*I  didn't  do  It,  sister;'  yet  I  know  he  did  do 
It  He  was  the  only  one  that  did  do  it" 
Several  days  before  the  homicide  he  had 
asked  bis  attorney,  B.  H.  Kilpatrlck,  to  write 
to  his  wife,  and  try  to  get  an  answer  In  her 
bandwrlting.  This  was  after  a  number  of 
other  letters  had  been  written.  Kilpatrlck 
testified  as  follows:  "I  noticed  that  JoUy, 
he  would  come  into  my  office  some  days 
twra^-flve  times  a  day.  and  at  night  he 
would  come  in  there  and  bothw  me  luittl 


bedtime,  and  talk  foolishly;  and  every  time 
he  had  some  new  hobby,  and  I  noticed  that 
Jolly  was,  in  my  opinion,  an  unsound  man. 
The  day  before  the  tragedy  I  wrote  up  to 
Mrs.  Jolly  to  please  call  at  the  office.  If  I 
coold  see  my  handwriting.  I  could  identify 
it;  and  I  got  a  little  bit  of  a  piece  of  paper 
about  that  ^ze.  and  I  read  it  to  Jolly:  'I 
wlU  not  come;  I  don't  want  you  to  bother 
me.*  That  was  about  fifteen  minutes  after 
elevm  wh«i  It  came.  Mr.  JoUy  left  my  of- 
fice without  saying  one  word.  He  was  an  In- 
sane man.  If  ever  I  seen  one.  .  He  left  wltb- 
ont  saying  one  word.  He  went  out  and  in 
about  three-quarters  of  an  hour  some  one  said 
to  me:  Do  you  know  your  client  has  done 
an  awful  thing?  He  has  killed  his  sister- 
in-Iaw  and  his  wife,  and  he  Is  now  being 
taken  down  to  Jail  In  a  patrol  wagon.*  Q. 
How  long  was  it  you  say,  before  Jolly  klllM 
his  sister-in-law  that  you  saw  him  the  last 
time?  A.  About  a  quarter  aJ^er  ^ven  I 
got  that  note,  and  in  three-qnarters  of  an 
hour  this  terrible  thing  bad  been  committed. 
Q.  Was  he  then  In  a  condition  to  distinguish 
between  right  and  wrong?  A.  The  man  was 
diseased,  and  of  unsound  mind,  and  I  am 
satisfied  the  man  couldn't  distinguish  tbf 
consequences  of  his  act."  After  leaving  tho 
lawyer's  office  at  11:15,  Jolly  next  appeared 
at  the  Klekamp  residence  at  11  AO.  When 
first  seen,  he  was  standing  in  the  kitchen, 
with  a  revolver  In  his  hand,  holding  it  up 
over  his  head.  He  asked  Elmma  Klekamp 
for  his  wife.  She  said  that  his  wife  was  not 
In.  He  said  he  was  going  to  shoot  his  wife. 
He  then  reached  for  the  pantry  door.  Emma 
gave  Minnie  Klekamp,  who  was  sitting  In 
the  next  room,  a  sign  to  call  for  help.  Shp 
ran  out  and  cried  murder.  Jolly  cq>ened  the 
pantry  door.  His  wife  was  in  the  pantry. 
He  got  her  out  and  drove  her  In  the  dlnlug 
room.  Th«i  she  got  in  the  pantry  again, 
and  be  got  her  out.  and  as  he  did  so  she  fell. 
As  she  was  getting  up,  he  fired  on  her,  shobt- 
fng  her  In  the  back.  She  crawled  out  of  the 
kitchen  on  her  hands  and  knees.  He  then 
seized  Emma  Kl^amp,  and  drew  her  face 
down  beside  blm,  and.  putting  the  pistol  close 
to  her  face,  shot  her  through  the  brain,  kill- 
ing her  instantly.  Just  then  help  came  In, 
and  he  was  disarmed  and  taken  away.  There 
was  other  testimony  Introduced  on  behalf  of 
appellant,  corroborating  the  statements  of 
his  Bister  and  attorney  above  quoted.  There 
was  also  testimony  by  the  commonwealth 
showing  that  he  was  not  of  unsound  mind. 
Mr.  Boot,  who  was  Introduced  on  bis  behalf, 
said  he  was  a  mental  degenerate. 

On  this  evidence,  the  court  below  Instruct- 
ed the  jury  as  follows  i  "(1)  If  the  jury  be- 
Here  from  all  the  evidence  beyond  a  reason- 
able do<nbt  that  In  killing  Emma  Klekamp. 
In  this  county  and  state,  and  on  the  7th  day 
of  August,  IDOO,  the  defendant  John  W. 
Jolly,  willfully,  wrongfully,  feloniously,  and 
with  malice  aforethought,  express  or  Im- 
plied, shot  her  with  a  pistol  loaded  with  a 
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leaden  ballet  or  other  hard  substance,  fro^n 
wlildi  shooting  said  Emma  Klekamp  then 
and  there  died,  the;  will  find  him  gnUtr  of 
willful  nmider,  and  In  their  discretion  fix 
Mb  poalsfament  at  death  or  confinement  In 
the  penitentiary  for  and  during  bi8  natural 
life;  otherwise,  they  will  acquit  him.  (2)  If, 
however,  the  Jury  believe  from  all  the  evi- 
dence that  the  defaidant,  John  W.  Jolly,  on 
the  7th  day  of  August,  1900,  In  this  county 
and  state.  In  killing  said  Emma  IClekamp. 
sbot  her  with  a  pistol  loaded  with  a  leaden 
bnllet  or  other  hard  snbstance,  from  which 
sbootlng  said  Emma  Klekamp  did  then  and 
tbere  die,  bat  also  believe  that  at  the  time 
of  said  shoottng  said  John  W.  Jolly  was  la- 
boring under  such  a  defect  of  reason  not  to 
know  the  nature  and  quality  of  the  act  be 
was  a<Ang,  or,  if  he  did  know  It,  that  he  did 
not  know  It  was  wrong,  they  will  acquit  him 
on  the  ground  of  ineanlty,  and  so  state  in 
their  verdict  (S)  If  the  Jury  entertain  a 
reasonaMe  donbt  as  to  any  facts  necessary 
to  constitate  deteidanf  s  guilt  they  must  ac> 
qnlt  him." 

The  only  defense  relied  upon  for  appel- 
lant was  Insanity.  It  will  be  observed  that 
the  second  instmctlon,  which  defines  the  de- 
gree of  insanity  rendering  appellant  Irreq)on- 
alUe  criminally  for  his  act,  sets  it  out  as  such 
a  defect  of  reason  as  to  disable  blm  from  know- 
ing the  nature  and  quality  of  the  act  ot.  if  be 
did  know  it  from  knowing  that  It  was  wrong. 
The  absence  of  self-control  by  reason  of  an- 
sormdnces  of  mind  la  entirely  omitted.  Many 
insane  persons  have  remarkable  Intelligence, 
and  are  yet  truly  of  unsound  mind  and  whol- 
ly Irreqmnslble.  In  Graham  v.  Com.,  56  Ky. 
^  the  Jmy  were  Instructed  that  "the  true 
test  of  responsibility  !•  whether  the  accused 
had  snfflclHit  reason  to  know  right  from 
wnmg.  and  whether  or  not  he  had  a  suffl- 
dent  power  of  control  to  govern  his  action." 
Id  SmiUi  Com.,  62  Ky.  224.  the  subject 
was  dJacnased  at  lengfli,  and  this  instmctlMi 
was  approved  as  expressing  the  true  role. 
It  Is  tme  that  this  case,  In  so  far  as  It  lays 
down  the  rale  ai^IlcaMe  to  Insanity  from 
Tohmtary  Intoxication,  was  overruled  in 
Sbannahan  r.  Com.,  71  Ky,  463,  but  It  has 
not  been  otherwise  criticized.  On  the  con- 
trary. It  Is  referred  to  with  approval  In  Krlel 

Oom.,  68  Ky.  862,  where  the  instmctlon 
above  oootod  was  also  given.  It  was  also 
given  and  anvoved  In  Brown  v.  Com..  77 
Ky.  398.  These  cases  are  in  accord  with  the 
great  weight  of  modern  authority,  and  were 
recently  followed  in  Abbott  v.  Com.  (Ky.)  55 
S.  W.  196.  lo  lieu  of  Instmctlon  No.  2  above 
quoted,  the  court  should  have  Instructed  the 
lory  as  in  Instructions  "a"  and  "b"  given  In 
■  that  o^nlon. 

The  first  iDStmctlon  given  by  tho  court  is 
ohJectlonaUe  In  its  phraseology,  and  It  will 
be  hett»-,  on  another  trial  to  give  in  Ilea  of 
It  Instruction  No.  1  asked  by  the  common- 
wealth, substituting  the  words,  "before  the 
Sndlng  of  the  Indictment  herein,"  for  the 


words,  "on  the  7th  day  of  August,  1900."  la 
that  instruction. 

The  third  instruction  may  not  hare  misled 
the  Jury;  tor,  taking  ail  the  Instructions  to- 
gether, they  perhaps  understood  that  the 
facts  necessary  to  constitute  appellanfa  guilt 
were  those  set  out  in  the  preceding  Instruc- 
tions. But,  as  this  conrt  has  often  said.  In 
Instructing  on  reasonable  doubt  It  is  best 
simply  to  follow  the  language  of  the  Code: 
"If  there  be  a  reasonaUe  doubt  of  the  de- 
fendant being  proven  to  be  guilty,  he  Is  enti- 
tled to  an  acquittal."    Section  238. 

The  court  properly  refused  to  Instruct  the 
Jury  on  the  law  of  Inroluntaiy  manslaughter. 
There  was  absolutely  no  provocation,  and 
nothing  to  reduce  the  crime  to  manslaughter. 
It  is  earnestly  argued  for  the  commonwealth 
that  In  view  of  the  facts  ot  the  case,  the 
Judgment  should  be  affirmed  on  the  ground 
that  the  substantial  rights  of  the  appellant 
were  not  prejudiced.  But  In  a  case  where 
the  death  penalty  has  been  Imposed  we  do 
not  feel  at  liberty  to  say  that  the  substan- 
tial rights  of  the  aKtellant  were  not  preju- 
diced where  the  only  defense  <m  which  be  re- 
lied was  unduly  curtailed  by  the  instmc- 
tlons  given  the  Jury,  and  a  material  ground 
of  defense  entirely  left  out  To  hold  other- 
wise would  be  for  this  court  to  determine 
his  gnllt  or  innocmce,  and  dray  him  a  trial 
Ml  the  merits  ot  his  case  before  a  Jury  of 
bis  peers,  as  provided  by  the  constitution. 

In  addition  to  the  Instructions  we  have  in- 
dicated, the  conrt  should,  on  another  trial. 
Instruct  the  Jury  that  the  words  "with  mal- 
ice," In  their  I^al  sense,  denote  a  wrongful 
act  done  Intentionally,  without  Just  cause, 
and  that  by  the  term  "aforethought"  is 
meant  a  predetermination  to  do  the  act.  how- 
ever sudden,  or  recently  formed  in  the  mind, 
before  the  act  is  d<me.  It  has  been  held  er- 
ror to  instruct  the  Jary  that  malice  may  be 
Implied  from  certain  facts;  bat  it  la  proper 
to  define  the  technical  terms  used  In  the 
charge,  tor  wltiiont  this  tbe  Jury  may  be  mis- 
led by  them.  Tbere  was  no  error  In  overrul- 
ing the  demurrer  to  tbe  indictment,  or  In  tbe 
admission  or  rejection  of  evid«ice.  Judg- 
ment reversed,  and  cause  remanded  for  a 
new  trial,  and  for  farther  proceedings  con- 
sistent with  Oils  ofrinlon. 

PATNTBR,  O.  J.,  dissents. 


WILLIAMS  V.  GOBBLE  at  al. 
(Supreme  Court  of  Tennessee.   Feb.  9»  1901.) 

NEOLIOBNCB  —  BVIDENCB  —  ADHISSIBItITT— 
MASTER  AND  8BRVA NT— INJURY  TO  TmRD 

PBR80N— INSTRUCTIONS. 
1.  Plaintiffs  minor  son,  who  was  employed 
by  his  fnther,  whose  wheat  was  being  thresh- 
ed, as  water  carrier,  was  injured  by  stepptoK 
on  a  df^fcctire  platform  over  a  horse  power  op- 
erated by  defeDdants  in  connection  with  their 
tiireshing  mRchine.  Held,  that  the  admission  of 
pialntitF's  evidence  showing  the  condition  of 
the  platform  the  day  before  the  accident,  ani 

Digitized  by  Google 


62 


01  SOUTHAVKSTERX  REPORTER 


(Tena. 


tbat  defendants'  attention  van  called  to  It,  was 
not  error. 

2.  Defendants  operated  a  horse-power  thresh- 
er, and  farnisbea  the  necessary  machinery, 
horses,  and  driver  to  thresh  plaintiffs  wheat. 
Plaintiff's  minor  son.  who  was  employed  by  his 
fntbci-  as  water  carrier,  was  injured  while  com- 
plying with  the  driTers  direi-tions.  Held,  in 
the  absence  of  evidence  tbat  the  driver  had  any 
authority  or  saperintendence  over  any  of  plain- 
tifCs  employfis,  that  it  was  error  to  charge  that 
the  defendauta  were  liable  for  his  acts. 

Appeal  from  clrcalt  court,  Lawrence  coun- 
ty; Sam  Holding,  Judge. 

Action  by  Jod  WIllIamB  against  W.  A. 
Gobble  and  otbers.  From  a  Judgment  for 
plaintiff,  d^endcntB  appeal.  Reversed. 

R.  B.  WlUlama  and  J.  B.  Wagstaff,  tor 
appellants.  W.  B.  King  and  J.  B.  Oamett. 
for  appellee. 

WILKBS.  J.  TblB  Is  an  action  for  dam- 
ages l)rouglit  bf  a  fathw  for  Injuries  to  bis 
minor  son.  There  was  a  Judgment  In  the 
court  below  for  fl,000  tor  tbe  ^aintlff,  and 
defendants  have  annealed. 

It  appears  tbat  ttie  defendants  were  oper* 
atlng  a  horse-power  wheat-threshing  ma- 
chine In  Lawroice  county,  and  Joel  Will- 
iams, a  lad  of  about  13  years  of  age,  was 
engaged  In  bringing  water  to  the  hands  who 
were  attending  the  thresher.  Tbe  boy.  In 
passing  between  the  levers  to  which  the 
horses  were  attached.  In  order  to  give  wa- 
ter to  the  driver,  vho  stood  upon  a  platform 
erected  over  the  eoiter  of  the  machinery,  was 
caught  and  badly  crippled  by  the  levers  or 
other  apparatus  forming  a  part  ot  the  mo- 
tive power  of  the  thresher.  There  are  three 
counts  In  the  declaration,— one  tbat  there 
was  a  d^ect  In  the  platform  on  which  the 
driver  stood,  and  when  the  boy  stepped  upon 
It  his  foot  sUpped  through  a  hole  In  the  floor, 
and  was  caught  by  the  reT<dving  machinery 
and  injured.  The  othor  two  counts  appear 
to  be  based  upon  the  theory  that  the  water 
carriw  was  directed  by  the  driver  to  bring 
the  water  to  him  on  the  platform  while  the 
machinery  was  in  motion,  and  tbat  this  or^ 
der  was  attoided  with  danger,  and  this 
would  make  the  master  responsible.  Tbe 
theory  of  plaintiff  Is  that  he  Is  entitled  to  re- 
cover, first,  because  of  tbe  dangerous  order 
given  by  the  driver,  especially  to  one  of  ten- 
der years,  and  in  view  of  the  dangerous  char- 
acter of  the  machinery.  The  defendants  con- 
tend that  they  are  in  no  wise  responsible  for 
the  injury  done;  that  there  was  no  hole  In 
the  platform;  tbat  they  are  not  responsible 
for  tbe  order  of  the  driver,  because,  In  the 
first  place,  no  such  order  was  given,  and,  In 
tbe  second  place,  if  given.  It  was  the  request 
of  tbe  driver,  for  which  the  defendants  were 
not  responsible.  In  the  additional  assign- 
ment filed  It  Is  stated  tbat  there  is  no  proof 
of  tbe  nature  and  value  of  the  boy's  earn- 
ing capacity,  and  tbat  the  verdict.  In  any 
event.  Is  excessive,  and  there  1»  no  evidence 
to  sustain  it   It  appears  from  the  record 


that  tbe  defendants  fumlshed  the  machinery 
and  the  driver  and  horses,  but  that  the  bands 
necessary  to  handle  tbe  wheat  and  wait  up- 
on the  machinery  were  furnished  by  the  par- 
ties  whose  wheat  was  being  threshed.  There 
iB  a  conflict  in  tbe  evidence  as  to  whether 
there  was  a  bole  In  the  platform.  Tbe  plain- 
tiff and  bis  son  testify  tbat  there  was,  and 
several  witnesses  testify  tbat  th«e  was  such  a 
bole  the  day  before,  and  that  defendants'  atten- 
tion was  called  to  It.  It  Is  also  stated  tbat  tbe 
platform  was  exhibited  to  the  jury,  and  there 
was  a  bole  In  it,  and  tbe  dimensions  are  giv- 
en. The  testimony  as  to  the  condition  of  tbe 
platform  on  the  day  before  was  objected  to  on 
tbe  ground  tbat  It  should  have  related  to  the 
exact  time  of  tbe  accident.  One  of  tbe  de- 
fendants testifies  that  this  hole  bad  been 
closed  two  or  three  days  before  the  accidoit. 
lie  admits  tbat  some  one  called  bis  atten- 
tion to  It,  but  does  not  remember  who.  Will- 
lams,  tbe  father,  states  tbat  he  called  de- 
fendants* attention  to  it  the  day  before.  We 
think  there  was  no  error  In  the  admission 
of  this  testimony,  and  that  there  is  aufficient 
proof  under  the  rule  to  warrant  tbe  Jury  in 
belleTli^  that  the  platform  was  defective. 
If  this  were  alt.  The  exceptions  to  the  tes- 
timony are  general,  and  not  specific,  that  tbe 
platform  was  defective.  There  Is  also  proof 
of  the  boy's  age,  proof  of  medical  expenses 
incurred,  and  proof  of  the  nature  and  extent 
of  the  Injury  sustained,  and  of  the  earning 
capacity  of  tbe  boy.  Tbe  injury  resulted  Id 
tbe  amputation  of  tbe  left  teg  about  four 
Inches  above  tbe  knee.  It  Is  true,  there  Is 
evidence  tending  to  show  tbat  tbe  platform 
was  not  defective;  that  tbe  boy  needlessly 
stepped  upon  It,  and  of  his  own  motion,  and 
not  at  tbe  dh^tlon  of  the  driver;  but  the 
questions  of  fact  were  faliiy  submitted  to 
the  Jury,  and  it  found  for  the  plaintiff. 

Upon  the  feature  of  the  case  {wesented  by 
the  secMid  and  third  counts  of  tbe  declara- 
tion there  Is  more  difficulty.  Tbat  it  was 
not  a  place  of  safety  to  which  tbe  boy  went 
r»:iy  appears  from  the  record.  To  pass  be- 
tween the  levers  among  the  horses  and  into 
the  net  work  of  machinery  srlth  tbe  moving 
levers  revolving  around  and  over  the  braces, 
stays,  cogwheels,  etc,  was  an  obviously  dan- 
gerous experiment,  and  one  the  danger  of 
which  the  Jury  may  have  been  JusUfled  in 
believing  that  the  plaintiff,  on  account  of 
his  age  and  want  of  experience,  was  not  suf- 
ficiently informed  ot.  The  court.  In  effect, 
charged  that  the  boy  was  not  a  fellow  servant 
with  the  driver  If  the  former  was  employed 
and  fumisbed  by  the  owner  of  the  wheat, 
but  that,  if  he  was  injured  while  complying 
with  the  directions  of  the  driver,  and  while 
exercising  due  care  himself,  then  the  defend- 
ants would  be  liable;  and  this  would  be  the 
case  whether  the  platform  was  or  was  not 
defective,  and  upon  the  idea  that  tbe  service 
required  of  the  boy  was  dangerous,  and  In- 
viting or  ordering  him  Into  the  place  of  dan 
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ger  was  negligence.  We  think  there  is  error 
in  this  charge  In  this:  We  are  of  opinion 
that  the  driver  and  water  carrier  were  not 
fdlow  servants,  since  tbey  were  employed 
1^  different  masters,  and  in  this  respect  the 
charge  correct  But  It  does  not  follow 
that  the  owners  and  t^wrators  of  the  ma- 
chinery are  liable  for  the  acts  of  llie  driver. 
In  order  that  the  result  shonld  follow,  It 
most  appear  that  tiie  driver  had  some  sort 
<tf  ddegated  authority  or  superintendence 
over  the  other  laborers  at  tbe  thresher,— at 
least  over  the  water  carrier,— and  that  In  di- 
recting him  he  stood  in  the  place  of  or  acted 
for  the  defendants,  either  by  express  or  Im- 
plied authority.  In  fbe  present  case  It  af- 
firmatively appears  that  the  driver  was  em- 
ployed simply  to  drive  the  horses  and  keep 
the  motive  power  In  modon.  He  had  no  au- 
Oiority  from  defendants  over  the  oOier  em- 
ployes; no  right  to  direct  them;  none  to 
control  thesn.  It  also  appears  that  oiw^  at 
least,  of  the  owners  of  the  thresher,  was 
present,  and  it  does  not  api>ear  that  the  boy 
went  into  Uie  place  of  danger  at  his  request, 
or  even  with  his  knowledge.  It  further  ap- 
pMrs  that  the  ownors  of  the  machinery  wait 
about  over  the  country  with  their  thresher, 
threshing  out  wheat  for  the  farmers.  The 
defendants  f nndshed  the  machinery,  horses, 
and  driver,  while  the  owners  ot  the  wheat 
fumished  such  labor  aa  was  necessary  to 
handle  the  wheat,  and,  among  others,  this 
boy  was  employed  or  engaged  to  carry  wa- 
ter. But  It  does  not  appear  that  the  driver 
had  any  authority  or  superlnt«idence  over 
any  other  employds  workhig  about  this 
thresher.  It  does  not  appear  that  he  Iiad 
any  right  to  order  or  request  any  particular 
service  of  any  other  emfdoyfi;  and,  if  he  did 
so,  he  was  not  In  bo  doing,  standing  in  the 
place  and  doing  the  work  of  the  master,  as 
he  had  no  such  authority.  The  circuit  Judge 
was  In  error,  therefore,  in  charging,  as  he 
did,  tliat  If  the  driver  and  water  carrier 
were  not  fellow  serrants.  then  the  defend- 
ants would  be  liable  for  the  acts  ot  the  driv- 
er; tmt  he  should  have  coupled  )t  with  the 
fortlier  condition  that  the  driver  must  have 
been  shown  to  have  some  authority  or  super- 
intendence over  tlie  othw  employes,  dele- 
gated to  him  by  the  defendants,  and  that  tta 
act  he  did  was  In  the  scope  of  his  author- 
ity. It  is  alone  upon  this  ground  that  the 
liability  of  the  master  would  attach  for  the 
act  of  the  servant.  It  Is  not  necessary  to 
l>aas  upon  the  other  features  of  the  case 
argued  before  the  court,  for  the  Instruction 
given  by  the  trial  Judge  was  calculated  and 
altogether  sufBcirait  to  warrant  the  Jury  In 
fixing  liability  upon  the  defendants  whether 
the  driver  had  any  authority^  or  superin- 
tMidence  over  the  other  hands  or  not  and 
whether  tbo  platfwm  was  or  was  not  de- 
fective. For  this  error  tlie  Judgment  of  the 
court  below  Is  reversed,  and  cause  remanded 
for  a  new  trtaL  Appellee  will  pay  the  cost 
of  appeal. 


1 

I  FBRGUSOy  V.  PHCENIX  C»TTON  MILLS. 

(Supreme  Cour^  of  Tetmesfiee.   Jan.  12,  1901.) 

!  MASTER  AND  SERVANT  —  INJURIES  —  OBVIODS 
I     DEFECTS  —  SERVANT'S    KNOWLBDQB  —  IK- 
I     8TRUCTI0NS-OVERBXBRTI0N  —  EVTDBMGB— 
ASSIGNMENT  OF  ERROR. 

1.  Plaintiff  waa  employed  in  defendant's  cot- 
I  ton  mill  to  wheel  wet  cotton  in  a  four-wheeled 
I  truck  from  od©  vat  to  another.    While  push- 
ing the  truck  from  behind,  in  seeking  to  avoid 
lome  boxes  piled  in  the  passageway,  one  of  the 
Core  wheels  of  the  truck  ran  into  a  hole  in  the 

,  floor,  necessary  for  drainage  purposes.    In  at- 
tempting to  lift  the  wheel  out  of  the  hole,  piain- 
,  tiff  sastaioed  a  ruptare,  by  overexertion.  Plain- 
i  tiff,  who  possessed  ordinary  intelligence,  had 
'  only  been  employed  in  the  mill  five  days,  and 
did  not  know  of  the  existence  of  the  hole. 
!  Held,  that  the  bole  in  the  floor,  if  dangerous, 
1  was  patent  and  obvloni,  and  bence  it  was  not 
error  for  the  coart  to  refuse  to  charge  tbat  the 
defendant  should  have  cautioned  the  plaintiff 
as  to  the  danger  arising  from  the  same. 

2.  Where  plaintiff,  who  had  been  employed  in 
the  mill  only  five  days,  sustained  a  rapture  in 

'.  attempting  to  lift  a  truck  wheel  out  of  a  drain- 
age hole  in  the  floor  ot  defendant's  cotton  mill, 
it  was  not  incumbent  on  defendant  to  prove  the 

glaintifrs  knowledge  of  the  hole,  as  the  same, 
eing  plain,  ohviotis,  and  neceesary,  was  one  of 
the  risks  assumed  by  the  plaintiff;  and  hence 
an  insti-nction  that  defendant  must  prove  the 
plaintiff's  knowledge  of  the  existence  of  the  de- 
fect was  properly  refused. 

3.  In  an  action  for  injuries  received  by  over- 
I  exertion  in  attempting  to  lift  a  track  wheel  out 

of  a  drainage  hole  in  the  floor  of  defendant's 
cotton  mill,  an  instrnction  that,  if  the  plain- 
tiff could  have  seen  or  known  of  the  existence 
of  the  hole  by  the  exerdse  of  ordinary  care  and 
prudence,  the  defendant  would  not  be  liable, 
was  proper. 

4.  Plaintiff  was  not  entitled  to  recover  for  in- 
juries received  by  straining  and  overexerting 
himself  in  attempting  to  lift  a  truck  wheel  out 
of  a  drainage  hole  in  the  floor  of  defendant's 
cotton  mill,  since  he  Is  the  judge  of  his  own 
lifting  capacity,  and  the  risk  is  on  him  not  to 
overtax  it. 

5.  Where  plaintiff  was  injured  by  straining 
and  overexerting  hhnself  In  attempting  to  lift 
a  track  wheel  oat  ot  a  drainage  nole  In  Uie 
floor  of  defendant's  cotton  mill,  and  there  was 
no  assignment  that  the  evidence  did  not  sup- 

{)ort  the  verdict,  a  contention  that  plaintiff, 
n  hia  stooping  posture,  wliile  poshing  the  track, 
'  because  of  pulleys  overhead,  and  because  of  the 
poor  light  of  the  place,  could  not  protect  hlm- 
!  self  properly  against  the  hole,  will  not  be  con- 
sidered. 

Appeal  from  circuit  court,  DavIdscHi  coun- 
ty; John  W.  Childress,  Judge. 

Action  by  J.  C.  Ferguson  against  the  I^oe- 
olx  Cotton  Hills.  B*rom  a  Judgment  In  fa- 
vor of  defendant  plaintiff  appeals.  Af- 
firmed. 

B.  8.  Asfacraft,  fOr  apt>dUant  Stlth  M.  Gain, 
tot  ampellee. 

WII^SIS.  3.  mis  Is  an  action  for  dam- 
ages for  personal  Injuries.  The  ^alntlfl 
waa  employed  as  a  labwer  In  the  defendant 
mills.  It  was  one  of  his  duties  to  remove 
wet  cotton,  packed  In  a  large  box  placed  on 
a.  fomvwheeled  truck,  from  one  kettle  or  vat 
to  another;  the  distance  being  some  60  feet 
He  alleges  that  through  defective  cmslrnc- 
tl<»  of  the  floor,  and  the  jsesence  ot  a  hde 
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In  tt,  he  was  Injured  by  one  of  tbe  wheela  of 
the  track  falling  Into  tlie  hole.  The  plaln- 
tift,  with  another,  tried  to  lift  the  track  out 
of  the  hole;  and  Ua  oontentlod  la  that  he  vaa 
raptured,  elOer  1^  Oie  strain  ia  Ufting,  or  by 
comlns  In  contact  with  ttie  bed  of  the  box  by 
pUBblns  it,  on  the  trude,  when  It  fell  Into  the 
hole,— he  bting  behind  It  The  ^alntlff  had 
been  at  work  In  the  mill  fiCNr  only  flre  days. 
He  had  been  glren  no  notice  or  warning  con- 
cerning the  bole  by  any  one  couiected  wllh  the 
factory,  and  had  never  lifted  one  of  tbe  boxes, 
and  did  not  know  Ita  weight  The  hole  was 
not  In  the  direct  line  the  trucks  were  naualty 
moved,  but  to  me  atde^  cauaed  by  warp 
boxes  standing  In  tbe  direct  line,  aa  was 
frequently  the  case  while  die  mlU  was  In 
.  operation.  A.t  the  point  whwe  Uie  trueks 
were  rolled  aroond  the  warp  boxes,  0iere 
were  pull^s  and  belts  overhead,  which 
would  require  some  care  to  be  used  by  a  per- 
son passing  under  them.  Tbe  holes  In  the 
floor  were  necessary  for  drainage  There 
waa  a  vudlct  tar  the  defendant  and  the 
plaintiff  has  appealed  and  assigned  errors. 

The  first  four  errors  are  that  the  court 
failed  to  charge  certain  specific  requests. 
These  requests  are  not  set  out  In  the  bill 
exceptions.  It  appears  that  they  were  In- 
traded  to  be  set  out,  and  a  Uank  wpRce  ap- 
pears In  Uie  transcript  for  them,  but  they 
ore  not  Inserted  or  copied.  They  are.  how- 
ever. Inserted  In  the  mottcm  for  a  new  trial, 
and  tbe  requests  present  vlrtaally  the  same 
features  (tf  objectl<m  as  are  made  to  tiie 
charge  Itself.  Hw  first  assignment  Is,  spe- 
cifically, that  the  plaintiff  was  not  cautioned 
aa  to  the  danger  of  this  hole  in  the  floor. 
The  second  Is  that  It  vru  not  stated  to  the 
jtory  that  the  bnrdrai  the  fsot^  was  on  the 
defendant  to  show  that  plaintiff  had  knowl- 
edge of  the  hole.  The  third  Is  that  It  was 
error  not  to  charge  that  13ie  duty  of  Inspec- 
tion was  greater  In  tiie  case  of  the  master 
than  of  the  (plalntUQ  servant  The  fourth 
la  that  If  the  defect  was  patent  stUl,  If  the 
plaintiff  was  Inezporiaiced,  It  was  the  du^ 
of  the  defendant  to  Instraet  and  warn  him. 
Tbe  sixth  assignment  complaining  of  emx 
in  the  diarges  given,  embracos  tbe  same 
feature  of  the  duty  to  instruct  an  Inexpe- 
rienced employ^.  The  sevoith  assignment 
complains  that  It  was  error  to  say  that  it 
the  hole  could  have  been  seen  or  known  of 
by  the  plaintiff  by  the  exercise  of  wdlnary 
care  and  prad«ice  on  his  part  then  there 
would  be  no  liability.  The  eighth  Is  as  to 
the  charge  of  tbe  court  that  the  plaintiff 
must  use  ordinary  diligence  and  be  reason- 
ably vigilant  These  assignments  may  all 
be  grouped  and  treated  together.  There  Is 
no  anegatim  that  plaintiff  did  not  have  ar&l- 
nary  Intelllgmce.  We  think,  from  this  rec- 
ord, that  If  then  was  any  defect  that  waa 
dangerous,— whlcb  Is  very  doubtful,— 4t  was 
patent  and  obvious.  The  rale  Is  that  If  the 
danger  Is  obvious,  and  the  sorant  has  suffi- 
cient discretion  to  see  and  avoid  It  tbe  maa- 


ter  cannot  be  h^  for  any  hijory  to  the 
servant  although  he  did  not  wara  him  of 
the  danger.  Wood,  Mast  &  S.  I  3^;  Brown 
V.  Railway  Oo.,  KU  Tisnn.  256,  47  S.  W.  415. 
It  WM  not  Incumbent  on  the  defendant  to 
prove  that  the  plaintiff  had  knowledge  of  a 
defect  which  was  niain  and  obvious;  nor 
waa  It  Incumboit  upon  the  defendant  to 
prove  tiie  condition,  when  It  waa  obvious. 
It  does  not  require  experience  to  see  a  hole 
In  tbe  floor,  and,  aa  these  were  necessary  for 
the  drainage  of  tiie  floor.  It  was  one  of  tbe 
risks  that  plaintiff  assumed,  and  was  so 
simple  and  obvious  that  experience  was  not 
■n  dement  to  be  eonsldiwed  In  determining 
the  question  of  liability;  nw  waa  It  such  as 
was  Incumbent  on  the  defendant  to  Inatract 
about  Bigdow.  Tort*,  pp.  881,  882;  Brown 
V.  RaUzoad  Co..  101  Tenn.  2HSt  47  &  W.  415. 
So,  also,  the  mle  le  weu  settled  that  If  an 
accident  and  injury  might  have  been  pre- 
vented by  the  uae  of  reasonable  dtUgaoce, 
there  Is  no  ground  oC  liability.  Wood.  Mast, 
ft  S.  I  328.  If  the  wheti  of  the  track  bad 
gone  into  the  hoie,  and  It  vras  the  duty  of 
the  employ^  to  lift  It  out  he  cannot 
hold  the  master  liable  for  overexerting  and 
straining  hlmsdf.  "Be  Is  the  best  Jndge  of 
his  own  lifting  capacity,  and  the  risk  is  up- 
on him  not  to  overtax  It  If  it  vras  not  his 
doty  to  lift  the  truck  out  and  he  did  It  with- 
out an  order  from  his  employer,  the  latter 
would  not  be  llaUe.  Hale,  Torts,  p.  516. 
Knox  V.  Goal  Co.,  90  Tenn.  547, 18  8.  W.  255. 

Tben  Is  no  aasignmoit  that  there  is  no 
evidence  to  soppwt  the  vndiet  Such  an  as- 
signment tronld  not  hold  good,  ae  time  is 
grave  donbt  whether  the  plaintiff  was  In- 
jured by  the  accident  or  wh^her  bis  trouble 
was  not  caused  by  other  things,  or  constitu- 
tional. In  argummt  it  was  stated  that  tbe 
light  at  the  place  of  the  accident  was  not 
good,  and  tliat  the  idalntiff,  tn  his  stooping 
posture  under  the  p^eys  overhead,  could 
not  protect  hlmadf  properly  against  the  hole; 
but  these  are  exceptions  which  would  pn^ 
erly  be  raised  under  an  assignment  of  no 
evidence  to  support  the  verdict  Besides, 
we  do  not  think  they  are  supported  by  the 
record.  Tliere  Is  no  errcNr  in  the  judgment 
nt  tiie  eaart  below,  and  It  is  alDrmed.  with 
costa 


filADDBX  V.  MASON  et  at 
(Snpreme  Onurt  of  Tennessee.   Dec.  22.  1900.) 

APPEAL  —  REVIEW  —  FINDINGS  OF  FACT  BT 
COURT  OF  OHANCBRT  APPBALS-DEBDS— BX- 
KCUTION  BT  HARRIBD  WOMAN— PRIVT  BX- 
AHINATION— DBFBOnVB  CBRTIFICAn-OOR- 
RBCTION— BURDEN  OF  PROOF. 

1.  Findings  by  the  coort  of  chancery  appeals 
that  a  wife  *as  not  of  nnioand  mind  at  the 
time  of  BignlDK  a  deed,  and  that  she  was  co- 
erced by  Der  ousband,  are  findings  of  fact 
which  are  rendered  conclnslve,  and  placed  be- 
yond the  jurisdiction  of  the  Hupreme  court,  by 
tbe  express  terms  of  Shannon's  Oode,  8  6322. 

2.  Code,  fi  2032  &  T.  Code,  |  2806; 
Shannon's  Code,  I S758).  declares  that  omiartons 
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ID  the  nrtificate  of  privy  examiiuttlon  of  a 
married  WMnan,  taken  od  the  execution  of  a 
deed  by  her.  may  be  corrected  on  the  applicap 
tion  of  either  party,  the  officer  takiog  tbe  ex- 
amination "makliiB  oath  in  open  court  to  tta» 
truth  of  each  correction."  Seui,  that  the  quot- 
ed  elnuse  was  mandatory,  and  that  the  burden 
of  showing  compliance  with  it  was  on  the  par- 
ty seekinc  the  benefit  of  the  correction,  and 
that  a  findinx  that  a  notary  appeared  before 
the  connty  Jadge,  and  identified  himself  by  oath 
as  the  person  who  previously  took  a  wife's  ao- 
knowleagment,  and  thereupon  made  the  neces- 
sary corrections,  did  not  show  a  compliance 
with  the  statute,  as  it  did  not  show  that  the 
oath  was  made  "in  open  court,'*  nor  that  he 
swore  to  the  **tmth  of  the  correction." 

Appeal  from  chancery  conrt;'  Pranklin  ooim- 
ty;  T.  M.  HcQnmeU,  Jadge. 

BfU  b7  Bd  BCadden.  next  friend  of  Ellu 
Madden,  against  Bd  MaBon  and  others.  A 
decree  In  faror  of  c«nplalnant  was  rerersed 
by  the  court  of  chancery  appeals,  and  com- 
plaliuuit  anneals.  Serened. 

T.  J.  Alexander  and  Tomey  &  Tnmey,  for 
appellant  Oea  E.  Banks,  and  Lynch  & 
Lynch,  for  appellees. 

CALDWBLL.  J.  Ed  Madden,  as  next 
friend  of  his  widowed  mother,  Eliza  Mad- 
den, filed  this  blU  on  the  28th  of  December, 
ISOT,  to  set  aside  a  deed  In  fee  simple,  where- 
by his  father,  and  her  husband,  Mike  Mad- 
den, on  the  Ist  day  of  September,  1888,  nn- 
dertook  to  convey  a  certain  house  and  lot 
belonging  to  her.  In  the  town  of  Cowan,  to 
defendant  Edward  Mason,  for  the  recited  con- 
sideration of  $1,300,  paid  and  to  be  paid  to 
the  conveyor.  Though  not  ai^iearlng  In  the 
body  of  the  deed,  her  name  was  attached  at 
its  end,  and  a  certificate  of  acknowledgment 
by  her  was  indorsed  upon  the  deed  on  the 
14th  of  September,  1888,  two  weeks  after  the 
execution  and  acknowledgment  by  her  hus- 
band. Among  the  alleged  grounds  on  which 
the  relief  Just  stated  was  sought  are  the  fol- 
lowing: First,  that  Eliza  Madden  was  at  the 
time  the  deed  was  made  of  unsound  mind; 
secondly,  that  she  was  coerced  by  her  hus- 
band to  sign  her  name  to  bis  conveyance; 
and,  thirdly,  that  her  acknowle<^:ment  was 
not  legally  taken  and  certified.  Edward  Ma- 
son and  his  co-defendants,  to  whom  he  had 
conveyed  the  pn^rty,  filed  answers  deny- 
ing all  hurtfol  allegations  against  their  title. 
The  chancellor  granted  the  relief  prayed  for, 
.  but  the  court  of  chancery  appeals  reversed 
his  decree,  and  dismissed  the  bill.  The  com- 
plainant has  appealed  to  this  court,  and  here 
assigned  errors. 

The  first  asslgnmait  Is  that  the  court  of 
chancery  appeals  erroneously  found  that  Mrs. 
Madden  was  not  of  unsound  mind  at  the 
time  the  deed  was  made.  The  finding  here 
assailed,  being  one  of  fact  only,  is  roidered 
conclnslre,  and  placed  beyond  the  jurisdic- 
tion of  this  court,  by  tbe  express  terms  of 
the  statat&   Shannon's  Code,  S  6322. 

The  second  assignment  la  that  the  findings 
of  that  tribunal  that  Mrs.  Madden  was  co- 
erced by  her  taodMnd  to  sign  and  acknowt 


edge  the  deed  is  ernuieons.  The  answer  Just 
made  to  the  first  assignment  is  equally  ap- 
plicable to  this  one. 

The  third  assignment  challenges  as  errone- 
ous that  court's  finding  that  Mrs.  Madden's 
ax^owledgment  of  the  deed  was  properly 
taken.  This  objection  raises  a  question  of 
mixed  fact  and  law.  The  statement  of  the 
conclusion  of  the  court  of  chancery  appeals 
as  to  what  was  actually  done  by  her  and  the 
certifying  officer  In  respect  of  her  aclmow]- 
edgment  of  the  deed  is  a  finding  of  fact,  and 
hence  binding  In  this  court;  but  the  state- 
ment of  the  conclusion  of  the  legal  eCTect  of 
what  they  did  in  the  matter  is  a  finding  of 
law,  reviewable  here.  Shannon's  Code,  g 
6322.  The  deed  In  question,  as  it  appears  In 
the  record.  Is  accompanied  by  two  certificates 
of  the  notary  public  before  whom  the  ac- 
knowledgment of  Mrs.  Maddoi  is  found  to 
have  been  made;  one  of  them  having  been 
written  on  the  same  paper  at  tbe  foot  of  the 
deed  September  14.  1888,  and  the  other  hav- 
ing been  written  on  a  printed  blank,  and  at- 
tached to  the  deed  May  21, 1896,  some  months 
after  the  filing  of  the  bill.  The  former  of 
these  certificates  is  c(mcededly  void  for  tbe 
lack  of  essential  statutory  recitals  which  need 
not  be  mentioned,  but  the  latter  one  con- 
tains every  required  recital,  and  hence,  in 
point  of  form.  It  Is  without  ground  for  adverse 
criticism.  Both  certificates  were  based  upon 
the  same  acknowledgment;  tbe  latter  one  be- 
ing made  on  the  day  It  was  attached,  for  the 
purpose  of  connecting  the  fatal  defects  in  the 
former  one,  and  thereby  avoldhig  the  bill's 
Impeachment  of  the  deed  on  this  particu- 
lar ground.  The  statute  ^Shannon's  Code,  S 
3759),  which  expressly  authorizes  a  derk  to 
correct  his  certificate  of  acknowledgment  by  a 
married  woman  so  as  to  conform  to  the  ac- 
tual facts  of  the  ax^owledgment  (Garth 
v.  Fort,  15  Lea,  683),  by  Implication  confers 
the  same  power  on  a  notary  public  (Brink- 
ley  T.  Tomeny,  9  Baxt  275;  Grotenkemper 
T.  Carver,  4  Lea,  379);  and  the  correction, 
when  properly  made  under  the  statute,  takes 
effect  as  between  the  parties  as  of  tbe  date 
of  tbe  original  acknowledgment  (Id.,  9  Lea, 
280).  The  statute  is  in  these  words:  "If  a 
clerk  omit  any  words  In  the  certificate  of 
privy  examination  by  him  taken  of  a  mar- 
ried woman  touching  the  execution  of  any 
deed  or  other  Instrument  by  her  executed,  he 
may  at  any  time,  on  application  of  either 
of  the  parties  Interested,  correct  such  error, 
mistake  or  omission,  making  oath  in  open 
court  to  the  truth  of  such  correction.*'  Code, 
S  2082;  Mill.  &  V.  Code,  %  2896;  Shannon's 
Code,  S  3759.  Kor  the  purpose  of  emphasis 
we  have  Italicized  the  last  clause,  whldi  is 
mandatory,  and  embraces  three  Indispensable 
elements:  (1)  "Oath";  (2)  *in  opoi  court"; 
(S)  "to  the  truth  of  such  correction."  The  bur- 
den of  showing  compliance  with  this  require- 
ment is  up<Hi  those  who  seek  the  benefit  of 
the  cwrected  certificate.  The  flndii^  of  the 
court  of  diancery  ^ipeals  la  tiiat  "on  May  21. 
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1396,  aald  Beretford  appeared  before  the 
Judge  of  tbe  caanty  conrt  of  Davidson  connty* 
and  In  his  capacity  as  a  notary  public  for 
Franklin  connty,  Tenn.,  made  oath  that  he 
was  the  same  a  H.  Beresford  who  took  the 
acknowledgment  of  Mrs.  Siadden  to  the  deed 
executed  by  3Iike  Madd^  at  Cowan,  Tenn., 
to  Ed  Mason,  Septsnber  14,  lE^  and  made 
the  correctlona  necessary  to  make  said  ac- 
knowledgment and  privy  examination  con- 
form to  the  reaolrements  of  the  statute." 
Condensed  and  analyzed  this  finding  la  only 
that  (1)  the  notary  public  appeared  before  the 
county  Judge,  <2)  and  by  oath  identified  him- 
self as  the  person  who  toc^  Mrs.  Madden 'a 
acknowledgment  10  years  before  dS)  and 
thereupon  made  snCh  corrections  as  were  nec- 
essary to  give  the  certificate  proper  form. 
There  Is  no  finding  that  the  notary's  oath 
was  made  "In  opea  court"  nor  that  be  awwe 
"to  the  truth  of  the  correction";  and  yet  the 
statute  imperatively  reqolred  that  both  ataonld 
be  done  to  authorize  the  corrected  certificate, 
and  tiie  burden  was  upon  the  defendants  to 
show  that  both  were  done  to  entitle  them  to 
the  benefit  of  the  certificate.  The  finding 
that  the  notary  appeared  befwe  the  county 
Judge,  and  made  oath  to  hla  own  Identic,  Is 
In  no  sense  a  finding  that  be  made  "oath 
In  open  court  to  the  ^tb  of  the  correction" 
embodied  in  his  aecwd  certificate;  hence 
that  certificate  is  not  suppwted  by  the  find- 
ing actually  made  by  the  court  of  ^ancery 
appeals,  and,  being  urithout  other  sni^tort. 
It  is  wholly  without  Jurisdiction  in  fact,  and, 
consequently,  without  efficacy  in  law. 

It  may  well  be  remarked  In  conclusion  that, 
although  the  statute  does  not  so  require 
(Grotenkemper  v.  Carver,  4  Lea,  37^,  It 
would  be  more  orderly  to  enter  the  oath  of 
the  correcting  officer,  or  some  note  thereof, 
on  the  minutes  of  the  court  It  would  cer^ 
talnly  facilitate  all  Investigations  like  the 
present  one  If  that  course  were  pursued,  or 
if  a  certification  of  tbe  proceeding  were  made 
to  accompany  the  corrected  certificate  when 
attached  to  tbe  deed  and  spread  upon  the  reg- 
ister's book.  Indeed,  It  would  serve  the  de- 
sirable purpose  of  perpetuating  the  real  facta, 
and  be  of  but  little  expense  to  do  both. 
These,  however,  are  but  precautionary  sug- 
gestions. For  tbe  reasons  stated,  the  decree 
of  the  conrt  of  chancery  appeals  Is  reversed, 
and  that  of  the  chancellor  affirmed. 


T0WN3END  v.  NASHVILLE,  a  ft  ST.  L. 
RY. 

(Supreme  Conrt  of  Tennessee.   Dec.  IS,  1900.) 

RAILROADS-PASSENGERS  —  INJtJRT— AUOHT- 
INO— NEGLIGENCE— PLBADINO 
— SUPFICIBNCY. 

A  declaration  alleged  that  plaintiff  was 
standing  on  tbe  platform  of  one  of  defendant's 
trains,  when  it  went  into  the  depot  sheds,  hav- 
ing been  nnable  to  secure  a  seat;  that  the 
whistle  was  blown  and  the  station  annuuuced. 
and  the  train  slowed  up  for  passengers  to  alight, 
BO  that  when  It  came  to  the  usual  place  of 


stoHiiDg,  plaintiff,  thinking  It  had  stopped,  and 
being  Impliedly  invited  to  alight  by  the  con- 
duct of  the  trainmffli,  stepped  off,  and  as  he 
did  so  the  cars  lurched  forward,  throwing  him 
down.  Held,  that  a  demurrer  to  the  declaration 
was  properly  sustained,  because  of  the  absence 
of  a  definite  averment  that  the  train  had  stop- 
ped as  a  matter  of  fact 

Appeal  fnmi  circuit  court  White  county; 
W.  T.  Smith,  Judge. 

Action  for  injuries  by  W.  M.  Townsend 
against  the  Nashville,  Chattanooga  &  St. 
Louis  Railway.  From  an  acAw  sustaining 
a  demurrer  to  tbe  declaration,  plaintiff  ap- 
peals. Affirmed. 

Snodgraas  &  Fancbw  and  SUaj  *  KIrby. 
for  an>oIlant  Jarvis,  HUl  &  Tarvls  (Claude 
Waller  and  J.  B.  De  Bew.  of  couus<d),  lor  ai>- 
pellee. 

WILKES,  3.  This  Is  an  action  against  a 
ctmimon  carrier  for  peracnal  Injuries  anstaln- 
ed  by  the  philntlff  while  atten:q)tlng  to  alight 
ttom  a  train.  There  was  a  demnrrer  to  the 
declaration,  which  was  sustained,  and  the 
suit  was  dismissed,  and  plalntttt  has  appeal- 
ed to  this  court  and  assigned  as  error  the 
sustaining  of  the  demurrer. 

So  much  of  the  declaration  as  is  material 
is  that  tbe  train  vras  coming  Into  the  depot 
sheds  at  Kasbvllle.  Plaintiff  was  standing 
up<m  the  platform,  having  been  unable  to  se- 
cure or  h(dd  a  seat  for  some  distance  before 
reaching  Nashville,  as  the  coach  was  crowd- 
ed. The  railroad  employes  In  charge  of  the 
train  blew  the  whistle,  rang  tiie  bell,  and 
announced  the  station  as  they  approached  the 
depot.  The  train  slowed  up  for  passengers  to 
slight  and  when  it  came  to  the  usual  place 
of  stopping  it  had  come  to  a  stop,  or  so  near 
to  a  atop  that  plaintiff  thought  it  bad  stop- 
ped, and  tt  appeared  to  have  stopped,  and.  by 
tbe  conduct  of  defendant's  conductor  and 
employes  in  charge  of  the  train,  plaintiff  was 
Impliedly  invited  to  alight  from  the  train. 
At  the  DQoment  tiie  plaintiff  stepped  off  the 
step  on  which  he  had  been  forced  to  stand, 
and  was  In  the  act  of  alighting  from  tbe 
train,  tbe  engineer  negligentiy  and  wrongful- 
ly caused  the  cars  to  lurch  forward  by  a 
violent  Jerk,  which  threw  him  off  his  feet  on 
the  flocor  of  the  shed,  breaking  both  bones  of 
his  wrist  or  forearm.  We  are  of  (^dnlon  thie 
declaration  fails  to  state  a  cause  of  action. 
The  blowing  of  the  whistle,  rin^ng  of  the  . 
bell,  and  catling  out  the  name  of  the  statimi 
is  not  an  implied  or  express  invitation  to 
alight  at  once,  but  Is  merely  a  warning  to  be 
ready  to  atlght  -when  the  car  comes  to  a  stop. 
The  principle  governing  the  case  Is  stated  In 
Railroad  Co.  v.  Massenglll.  15  Lea,  828.  A 
passenger  wlio  steps  from  a  moving  train 
does  so  at  his  peril,  and,  to  absolve  him  from 
all  contributory  negligence,  be  must  wait 
until  the  train  has  In  fact  stopped.  He  can- 
not recover  upon  his  belief  that  it  had  stop- 
ped, or  had  come  so  near  to  a  stop  as  t»  In- 
duce him  to  believe  it  had  stopped.  His  mis- 
take, though  Innocently  made.  Is  not  a  matter 
upon  which  liability  of  the  road  can  be  predl 
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cated.  If  he  was  not  misled  by  the  acts  of 
the  railroad  enqploygs  or  by  their  spedflc  di- 
rections to  alight,  he  nrast  see  that  the  train 
bas  In  fact  stopped,  and,  if  he  do  not,  be 
Ukes  the  risk  of  injury  upon  himself  If  he 
attempts  to  alight  The  pivotal  question  in 
this  case  Is  not  whether  the  platntitf  was 
excusable  in  being  on  the  steps  of  the  plat- 
form because  he  could  not  or  was  not  fur- 
nished a  seat,  but  did  he  exercise  proper  care 
in  aligbtlng,  and  had  the  train  in  fact  stop- 
ped when  he  attempted  to  get  off?  We  do 
not  think  the  case  of  Railroad  Go.  t.  Arnol 
ail.  Sup.)  33  N.  B.  204,  19  L.  R.  A.  316,  is  In 
point  There  the  passenger  was  injured 
while  In  the  coach,  after  she  had  left  her  seat 
for  the  pnrpose  ot  alighting.  Here  the  cause 
of  the  injury  wa?  In  attempting  to  alight 
from  the  step  thinking  the  train  had  stop- 
ped, when  in  fact  It  had  not.  We  think  the 
fact  that  plaintiff  was  not  provided  with  a 
seat  for  some  distance  before  he  reached  the 
city  of  NashTlIle  can  have  but  little,  if  any, 
weight  upon  the  crucial  question  In  this  case. 
Pot  all  that  appears  from  the  declaration,  he 
may  have  been  provided  a  seat  when  he  en- 
tered the  cars,  and  may  hare  given  it  up  to 
others,  and  then  been  forced  to  ride  on  the 
platform  or  steps.  But  the  determining  ques- 
tion In  the  case  is  whether,  being  In  this 
exposed  and  dangerous  situation,  he  exer- 
cised proper  care  and  caution  In  alighting, 
and  whether,  as  a  matter  of  fact,  the  train 
had  stoEved.  Liability  of  the  road  cannot 
T»e  predicated  upon  his  mistaken  belief  that 
the  train  had  stopped,  and,  in  the  absence 
of  a  definite  and  ai>eclflc  averment  that  It  had 
»8  a  matter  of  fact  stoi^ed,  no  cause  of  ac- 
tion is  stated.  We  are  of  opinion,  therefore, 
that  there  Is  no  error  in  the  Judgment  of  the 
court  below,  and  it  Is  affirmed,  with  costs. 


SWAN  T.  LOUISVILLE  &  N.  R.  CO.  et  al. 

(Supreme  Court  of  Teunesaee.    Jan.  12,  1901.) 

CARRIERS  —  RAILROADS  —  BtUS  OF  LADING- 
CONSIONHEMT  —  REMOVAL  —  DBMURRAGB  — 
LIBN— RBAflONABLT  ENTORCBABLB. 

1.  PlaintlflF  received  three  cars  of  stone  over 
defendant's  road.  Due  notice  of  its  arrival 
was  given  plaintiff,  together  with  the  amount  of 
the  freight  charges  thereon,  but  pUlDtiff  did 
not  pay  the  same  until  10  days  after  the  arrival 
of  toe  cars,  when  defendant  refused  to  deliver 
the  stone  until  demurrage  charges  had  been 
paid.  Plalntitr  had  a  stone  yard  to  which  a 
side  track  had  been  constructed  by  a  company 
other  than  defendant,  though  cars  coald  he 
transferred  from  defendant's  track  to  this  side 
track.  The  bill  of  lading  under  which  the  stone 
was  shipped  provided  that  the  delivering  car- 
rier mlgDt  malce  a  reasonable  chatve  every  day 
for  the  detention  of  any  car  and  for  uss  of 
the  track  after  the  car  had  been  held  24  hours 
for  noloadingt  and  mi^t  add  such  charges  to 
all  oUier  diarges  hereunder,  and  hold  such 
propMty  subject  to  lien  therefor,  and  that  the 
consignee  should  pay  all  charges  before  a  de- 
Uvety  of  the  property.  Held,  In  conversion  for 
the  value  of  the  stonft,  that  the  defendant  was 
entitled  to  the  payment  of  the  demurrage,  un- 
der the  bill  of  fading,  before  a  deUvery  of  the 
pn^rty*  and  hence  it  was  not  necessary  for 


the  defendant  to  place  the  cars  on  plidntUTs 
side  track  before  making  a  demand  therefor, 
as  such  would  constitute  a  delivery  of  tho  prop- 
erty. 

2.  A  stipulation  in  a  bill  of  lading  that  the 
carrier  may  make  a  reasonable  charge  for  a 
failure  of  the  consignee  to  unload  ms  prop- 
erty from  the  carrier's  cars  within  24  hours  aft- 
er its  arrival  is  a  reasonable  provision,  and 
hence  it  was  not  error  for  the  trial  court  to 
charge  that  the  parties  were  bound  thereby. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; John  W.  Childress,  Judge. 

Action  by  Peter  Swan  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  oth- 
ers. Prom  a  Judgment  In  favor  of  defend- 
ants, plaintiff  appeals.  Affirmed. 

Washington  ft  Allen,  for  appellant  Smith 
ft  Madden,  for  appellees. 

WILKBS,  J.  This  Is  an  action  for  the 
value  of  some  stone,  and  the  freight  paid  on 
the  same,  upon  the  theory  that  the  stone 
was  shipped  to  plaintiff  over  the  defendant 
road,  but  was  converted  by  the  road,  and 
plaintiff  derived  of  the  same.  The  suit  was 
brought  before  a  Justice  of  the  peace.  The 
defense  was,  In  effect,  the  same  as  under  a 
plea  of  general  Issne.  Upon  trial  before  the 
court  and  Jury,  there  was  verdict  and  Judg- 
ment for  defendants,  and  plaintiff  has  ap- 
pealed  to  this  court,  and  assigned  errors. 

The  facts,  so  far  as  necessary  to  be  stated, 
are  tliat  three  cars  of  stone  were  shipped  to 
the  plaintiff,  P.  Swan,  from  the  Bedford, 
Ind.,  quarries.  Mr.  Swan  was  notified  of  the 
arrival  of  the  cars  of  stone,  and  that,  upon 
payment  of  the  fright  the  cars  would  be 
placed  on  the  track  leading  to  his  yard, 
where  he  bad  a  derrick  and  other  machinery 
for  unloading.  This  track  was  constructed 
Jointly  by  Swan  and  the  Nashville  ft  Chat- 
tanooga Railroad  Company,  and  the  Loula- 
vlile  &  Nashville  Railroad  Company  had  no 
Interest  In  it  or  control  of  it  The  plaintiff, 
Swan,  was  further  uotifled  that  charges  for 
car  service  would  begin  to  run  after  two 
days,  unless  the  freight  was  paid.  Several 
other  notices  to  the  same  effect  were  given 
him  on  successive  days,  but  he  failed  to  pay 
the  freight  until  about  ten  days  after  the  ar- 
rival of  the  first  car,  and  seven  days  after 
the  arrival  of  the  last.  He  then  sent  a 
check  to  the  company  to  pay  the  fright,  but 
did  not  pay,  and  refused  to  pay,  any  car- 
service  charges.  He  was  Informed  that 
there  was  a  demurrage,— a  car-service 
charge  of  $21  upon  the  cars,— and  that  this 
must  be  paid  before  the  cars  would  be  placed 
upon  his  track  for  unloading.  He  refused 
to  pay  anything  on  this  account,  and  this 
snlt  is  to  recover  for  the  value  of  the  stone 
as  upon  a  conversion.  The  Louisville  & 
Nashville  Railroad  Company  moved  the 
stone  out  of  their  yards  after  suit  was 
brought,  and  unloaded  it  on  Its  right  of  way, 
in  Bast  Nashville,  where  It  stlli  remalis, 
about  two  miles  distant  from  the  yards  of 
the  plaintiff. 
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Without  passing  speclflcallr  upon  the  et- 
rors  assigned,  it  is  only  necessary  to  say 
that  the  real  question  presented  In  the  case, 
and  raised  by  the  assignments,  Is,  did  the 
railroad  have  the  right  to  demand  the  pre- 
payment of  the  freight  before  placing  these 
cars  of  stone  upon  the  plalntlCTs  yard  track, 
and  did  It  have  the  right  to  demand  demur- 
rage for  failure  to  pay  the  freight;  and, 
after  the  freight  had  been  paid,  did  It  have 
the  right  to  retain  the  cars  of  stone  In  Its 
possession  and  nnder  its  control  unless  and 
until  the  demurrage  which  had  at  that  time 
attached  was  paid?  The  bill  of  lading  un- 
der which  this  stone  was  shipped  contained 
several  clauses  bearing  ux>on  the  matter  In 
controveray.  Paragraph  5  Is  In  these  words: 
"Property  not  removed  by  the  persons  or 
party  entitled  to  receive  It  within  24  hours 
after  its  arrival  at  destination,  may  be  kept 
In  the  car  depot  or  place  of  delivery  of  the 
carrier  at  the  sole  risk  of  the  owner  of  such 
property,  or  may,  at  the  option  of  the  car- 
rier, be  removed  or  otherwise  stored  at  the 
owner's  risk  and  cost,  and  they  are  subject 
to  lien  for  freight  and  all  other  charges. 
The  d^verlng  carrier  may  make  a  reason- 
able charge  every  day  for  the  detention  of 
any  car.  and  for  the  nse  of  the  track  after 
the  car  has  bem  held  24  hours  for  unload- 
ing, and  may  add  such  chaises  to  all  other 
charges  hereunder,  and  hold  said  property 
subject  to  lien  therefor."  Pari^raph  10 
reads  as  fcdlows:  "The  oyrner  or  consignee 
shall  pay  the  fr^ht  at  the  rate  herew  stat- 
ed, and  all  othw  charges  accruing  aa  said 
property,  before  delivery,  and  according  to 
the  weights  as  ascertained  by  any  carrier 
herein."  The  contentlw  of  pl^tlft  Is  that 
the  road  has  no  right  to  make  any  demur- 
rage charge,  and  that,  In  any  event,  Its  right 
to  do  so  wiU  not  accrue  until  the  cars  are 
placed  upon  plalntUTs  track,  at  the  custom- 
ary place  of  unloading,  which  was  the  In- 
dmed  premises  of  the  plaintiff,  and  reached 
by  the  tracks  of  the  Nashville  ft  Chattanoch 
ga  Railroad,  and  not  by  those  of  the  defrad- 
ant  It  appears  that  at  this  time  the  credit 
of  the  plaintiff  was  not  considered  good  1^ 
the  defendant  and  for  this  reason  the  stone 
wonld  not  have  been  delivered  upon  his 
premises,  where  It  might  be  unloaded  by  the 
plaintiff.  The  j)toot  shows  that  the  defend- 
ant con^any  was  ready  to  driver  the  cars 
as  plaintltt  desired,  provided  its  charges  for 
fright  and  demurrage  were  paid.  The  can 
•wen  placed  near  by  the  premises  of  [dain- 
tlff,  but  on  those  of  defendant  bat  were 
ready  and  conveniently  placed  to  be  deliv- 
ered when  the  charges  should  be  paid. 

Tbo  court  charged  that  when  the  com- 
pany recdved  this  stone  tm  transportation, 
It  did  so  upon  the  terms  and  stlpntations  of 
the  bin  of  lading;  that  it  was  incumbent 
upon  it  to  transfer  It  to  Its  yards  In  Nash- 
rille,  St  a  place  convailrait  toe  delivery  to 
the  plaintiff,  at  the  point  he  desired  to  re- 
crive  It,  and  that  It  was  not  Incumbent  upon 


defendant  to  place  It  on  plaintiff's  side  track 
and  on  his  premises  until  all  proper  charges 
were  paid;  that  dne  notice  of  arrival  should 
be  given;  and  that  the  rights  of  the  paitles 
wonld  be  ^verned  by  the  terms  of  the  bill 
of  lading.  This  charge  la  objected  to,  and 
special  requests  were  made,  the  ground  or 
basis  of  all  of  which  Is  that  it  was  Incum- 
bent on  the  defendant  road  to  place  the  cars 
upon  the  aide  track  running  into  plaintiff's 
yard  at  the  nsual  place  of  dellvoy  and  un- 
loading, and  until  it  did  so  It  could  claim 
nether  freight  nor  demurrage.  This  is  prac- 
tically all  that  is  Involved  in  the  case. 

We  are  of  opinion  the  circuit  Judge  was 
correct  and  that  the  assignments  of  error 
are  not  well  made.  The  defendant  company- 
could  not  be  requhred  to  part  with  the  pos- 
session and  contnd  of  the  property  until  Its 
legittanatB  fdiarges  were  paid,  and  to  havu 
placed  it  the  plaintiff's  premises,  where 
he  could  unload  it  as  he  saw  proper  and 
when  be  pleased,  was  virtually  to  part  with 
possession,  and  to  surrender  its  lien  for 
freight  and  other  charges.  The  lloi  exiated 
for  demurrage  in  the  case  by  the  express 
terms  of  the  bill  of  lading.  It  was  held  iu 
the  case  of  Baih>oad  Oo.  v.  Hunt  IB  Lea,  261. 
that  In  tiie  absence  of  contract  a  railroad 
could  not  claim  a  lien  for  demurrage  char- 
ges. 80  that  the  Hunt  Case  is  not  applicable, 
and  the  only  question  that  could  arise  in 
whether  such  a  stipulation  In  a  contract  Is  a 
i-easonable  one,  such  as  the  courts  will  eu- 
force.  A  mere  statement  of  the  proposition 
carries  with  it  an  answer.  If  a  road  cannot 
make  a  reasonable  charge  for  detention  of 
Its  cars  by  cousignee.  It  la  evident  that  such 
consignees  may  delay  unloading  nntil  vir- 
tually the  entire  rolling  stock  of  the  road 
may  be  tied  up,  and  Its  tracks  obstructed  by 
loaded  cars,  awaiting  the  pleasure  or  con- 
venience of  consignees.  We  can  see  no  rea- 
son why  carriers  should  not  be  entitied  to 
reasonable  compensation  for  the  unreason- 
able delay  and  detention  of  their  cars  by 
consignees  (4  Blllott  R.  R.  8  1567;  MlUer  v. 
Railroad  Co.  [Ga.]  15  S.  B.  816,  18  L.  R.  A. 
323);  nor  to  a  lien  for  such  charges,  when 
such  lien  is  agreed  to,  and  stipulated  for,  in 
the  bill  of  lading.  There  Is  no  complaint  that 
the  amount  of  charges  Is  unreasonable.  We 
see  no  wror  ha  the  Judgment  of  the  court  be- 
low, and  It  Is  affirmed,  with  costs. 


FliEMTNG  v.  liOUISVILI^  ft  N.  R.  CO. 
(Supreme  Court  of  Tennessee.    Feb.  9,  1901.) 

RAILROADS— INJURY  TO  LICBNSKBS. 

Where  railroad  cars  are  htAng  moved  over 
premises  which  the  public  is  allowed  and  ac- 
customed to  frequent  at  any  and  all  times,  It  is 
the  company's  duty  to  use  reasonable  care  to 
see  that  its  tracks  are  •  clear  before  moving 
trains  thereon,  and  a  mere  failure  to  observe 
persons  on  the  tracks  will  not  relieve  the  com- 
pany from  liability  tor  their  injuries. 
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.  Appeal  from  circuit  conrt,  Uaury  coimtr; 
Sam  Holding,  Judge. 

Action  by  B.  G.  Fleming  against  the  Louis- 
Tille  &  MaahvUle  BaUroad  Company.  From  • 
a  Judgment  tor  plalntlfl^  defendant  appeals. 
Affirmed. 

Geo.  T.  Hngbes.  for  appellant  James  A. 
Smialr.  for  appellee. 

WILKES,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries.  Tbere  was  a  trial 
before  a  Jury  In  the  court  below,  and  a 
Todfct  and  Judgment  for  $900,  and  the  de- 
feadant  railroad  company  has  appealed,  and 
assigned  errors.  The  facts,  so  far  as  neces- 
sary to  be  stated,  are  that  Fleming  was  at 
the  depot  in  Columbia,  Tenn.,  on  some  busi- 
ness for  his  employers,  who  were  expecting 
some  shipments  by  the  morning  express 
train.  He  went  upon  the  tracks  of  the  com- 
pany to  talk  to  Oie  watchman  In  the  employ 
of  the  company,  whose  duty  It  was  to  look 
after  the  safety  of  passengers  and  other  per- 
sons at  the  depot  and  on  the  grounds  of  the 
company.  The  watchman  was  sitting  on  the 
steps  of  a  caboose,  which  was  standing  on 
the  tracks  with  several  other  cars  attached, 
bnt  to  which  there  was  no  engine  attached. 
Plaintiff  was  told  that  the  train  was  late, 
and  be  engaged  with  the  watchman  In  a 
convenation,  and  afterwards  with  another 
person  who  came  up.  In  the  meantime  the 
watchman  had  stepped  to  the  telegraph  of- 
fice, only  a  few  feet  away,  to  learn  when  the 
train  wonUl  srrlT&  T)ie  entire  space  be- 
tweok  the  tracks— and  there  were  several 
at  this  place— was  level,  and  ttie  public  gen- 
ially, as  well  as  passengers,  were  In  the 
habit  of  going  upon  It  when  It  was  not  be- 
ing used  tot  passing  trains,  and  especfally 
when  awaiting  the  coming  of  trains.  It  was 
more  or  1»8  crowded  all  the  time  by  per^ 
sons  standing  upon  or  passing  over  It  While 
Htandhig  near  the  caboose,  and  parUally  on 
the  track  behind  It,  an  engine,  which  bad 
beat  engaged  In  switching,  pushed  some 
cars  down  the  track  on  which  the  caboose 
was  standing  and  they  ran  against  the  ca^ 
boose  and  ^stuidlng  cars,  and  they  were 
Jammed  back,  and  struck  tbB  plaintiff, 
knocking  him  down,  and  rendering  him  for 
awhile  nnconscloaa.  He  sufloed  greatly 
with  Us  head  from  the  concussion,  and  for 
some  month  w  two  was  wholly  disabled 
from  work,  and  at  the  time  of  the  trial  was 
still  suffering  very  much  from  tiie  Injury. 

It  appears  that  these  cars  which  came 
down  the  track  and  Jammed  these  standing 
upon  It  were  cut  loose  from  the  switch  en- 
gine, and  shunted  down  the  track  about  100 
yards,  and,  the  trade  being  a  down  grades 
they  continued  to  roll  down  It  of  thtilr  own 
momentum,  untH  they  struck  the  standing 
cars.  One  brakeman  was  upon  them,  and 
had  set  one  of  the  brakes,  and  started  to 
the  other,  when  the  accident  occurred,  bnt 
be  did  not  see  the  plaintiff,  and  his  sttna- 


tion  was  such  that  he  could  not  see  him. 
The  cars  came  down  the  track  quite  rapid- 
ly, and  struck  the  standing  con  with  force, 
and  pushed  them  some  distance  from  the 
track. 

There  are  several  objections  made  to  the 
charge  as  given,  and  Isevera]  to  the  failure 
to  give  several  other  instructions  as  request- 
ed. The  court  laid  down  the  rule  ot  law, 
applicable  to  the  company's  duty  to  a  li- 
censee, that  it  was  incumbent  on  it  to  keep 
the  walkways,  platforms,  and  standing 
places  reasonably  safe  for  the  use  of  such 
persons,  and  proceeded  to  say  that.  If  a 
party  he  a  trespasser,  It  would  not  prevent 
htm  from  recovering  from  the  company  for 
Injuries  negligently  Inflicted  by  the  railroad 
company,  and  which  mlg^t  be  averted  by 
using  ordinary  care  and  cauticm  by  the  rail- 
road, but  thto  was  true  only  In  cases  where 
the  negligence  of  defendant  was  the  direct 
and  proximate  cause  of  the  injury.  The 
insistence  of  the  counsel  tor  the  company 
Is  that  it  Is  not  required  to  anticipate  the 
presence  of  a  trespasser,  nw  to  guard 
against  injury  to  him,  unless  his  presence 
Is  known  to  the  company,  and  it  then  fail- 
ed to  use  vtoj^r  care.  While,  as  a  general 
proposition,  this  may  be  cwrect,  sUU  It  Is 
not  applicable  In  a  case  where  cars  are  be- 
ing moved  over  tracks  and  yards,  and  In 
localities  which  the  public  Is  accustomed  to 
frequent,  and  where  the  road  may  reasona- 
bly expect  that  persons  may  be  In  the  way 
of  moving  trains  or  cars  at  any  time. 

The  mere  tact  that  the  company  was  ig- 
norant of  the  presence  of  the  party,  whether 
licensee  or  trespasser,  would  not  absolve  the 
company  from  liability;  but  the  controllhig 
question  Is  whether  the  company  was  neg- 
ligent or  not,  and  that  question  would  de- 
pend largely  upon  the  circumstances,  the 
locality,  the  manner  in  which  the  particu- 
lar place  was  used,  and  whethw  modi  or 
little  frequented  by  third  persons.  If,  for 
Instance,  the  company  should  be  pushing  Its 
cars  along  or  over  oowded  streets  and  pass- 
ways,  it  must  keep  a  more  vigilant  lotAout 
than  If  It  were  merely  switching  at  a  coon- 
try  station  where  persons  were  not  accus- 
tomed to  frequoit.  A  different  rule  from 
this  would  place  a  premium  upon  the  Inat- 
tention and  faUnre  ot  the  company  to  see  per- 
sons who  are  exposed  to  danger.  While  the 
company,  as  against  a  licensee  as  wdl  as 
Izespassers,  Is  entitled  to  the  use  ot  its 
tracks  when  It  desires  to  use  them,  still 
when  they  are  not  continuously  In  use,  and 
persons  are  allowed  to  go  upon  ttiem  be- 
tween trains.  It  would  he  Incumbent  upon 
the  rosd  to  see  that  Its  tracks  were  dear 
before  moving  Its  trains  over  them.  It  ap- 
peara  that  the  place  where  this  acddent  oc- 
curred had  been  used  as  a  passing  or  stand- 
ing place  tor  a  nnmbw  ot  years,  and  was 
really  necessary  to  be  so  used  tpr  the  ac- 
commodation of  passengers  and  persons  hav- 
ing business  at  the  depot   It  does  not. 
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tberefore.  pi'esent  tbe  case  of  a  person  need- 
lesslr  and  heedleisly  placlns  himself  In 
front  or  rear  of  a  car  likely  to  be  mored; 
and  Injured  because  tbe  railroad  bad  no  ac> 
tual  knowledge  of  hla  presence. 

The  court,  as  bearing  on  this  feature  of 
tbe  case,  charged  that.  If  plaintiff's  negli- 
gence was  the  direct  and  proximate  cause  of 
tbe  Injury,  he  could  not  recover.  The  court 
gave  full  InatructlouB  as  to  the  care  requir- 
ed of  plalntiCf.  and  the  caution  he  must  use 
to  look  and  listen.  We  think  that  the  ob- 
jections to  tbe  charge  as  given  and  the  re- 
quests as  made  are  faulty,  in  that  the  prop- 
er distinction  is  not  made  that  is  raised  by 
the  facts  of  the  case,  to  wit  that  the  cars 
were  being  moved  over  premises  which  were 
frequented  by  the  public  at  any  and  all 
times,  and  there  was  a  duty  resting  upon 
the  company  to  keep  a  close  watch  out  for 
persons  on  or  near  the  track,  and  this  duty 
made  it  incumbent  on  the  company  to  use 
all  reasonable  care  and  diligence  to  see  that 
its  tracks  were  clear,  and  a  mere  failure  to 
see  persons  on  the  track  would  not  be  suffi- 
cient. We  think  the  charge  as  given  was 
fair  and  full,  and  properly  presented  the 
case  to  the  ]ury,  and,  there  being  no  errors 
assigned  except  as  to  tbe  charge,  the  Judg- 
ment of  tbe  court  below  is  affirmed,  with 
costa. 


8TATB  T.  ROBINSON. 
(Supreme  Court  of  Tennessee.   Dec.  22,  1900.) 

CRIMINAL  LAW— CONGBALED  WBAPONS— BVI- 
DBNCB  —  VERDICT  —  CHARGE  —  BILL  OF  BX- 
CKPTIONS— BXCB8SIVB  SENTENCE. 

1.  Where,  on  a  trial  for  unlawfully  carrying 
«  pistol,  the  defense  was  based  on  the  testimony 
of  one  witness  that  the  plstd  was  delivered  to 

defendant  by  an  officer  to  asstat  in  quelling  a 
threatened  disturbance,  and  after  the  disturb- 
ance the  officer  directed  him  to  retain  the  pis- 
tol nntll  he  got  to  tbe  hotel  where  they  were 
atopping,  and  the  sheriff  and  his  deputies  knew 
of  no  such  disturbance,  and  arrested  defendant 
while  he  was  eating  in  a  restaurant,  and  not 
on  tiis  way  to  the  hotel,  a  verdict  of  guilty 
was  JutiSed. 

2.  where  defendant  was  convicted  of  unlaw- 
fnlly  carrying  a  pistol,  and  tbe  bill  of  excep- 
tions recites  that  the  court  charged  fully  and 
satisfactorily  on  Che  law  on  the  subject  of  car- 

Sing  concealed  weapons,  and,  among  other 
ings  not  excepted  to.  charged  that  In  deter- 
mining the  facts  the  Jury  "must  give  the  de- 
fendant the  benefit  of  a  reasonable  doubt  as 
before  explained,"  It  did  not  appear  that  tbe 
judge  did  not  charge  properly  on  reasonable 
doQDt,  since  the  part  of  the  charge  included  in 
the  bill  of  exceptions  shows  that  the  snbject 
was  covered  by  other  parts  <tf  the  charge,  not 
BO  included,  and  such  part  must  be  presumed 
to  have  been  correct. 

3.  Defendant  was  convicted  of  unlawfully 
carrying  a  pistol.  He  was  arrested  by  the 
sheriff  while  eating  In  a  restaurant  A  consta- 
ble testified  that  he  called  on  defendant  to  as- 
sist In  quieting  a  threatened  disturbance,  and 
delivered  the  pistol  to  him  for  that  purpose, 
and  afterwards  requested  him  to  keep  it  till 
be  got  to  the  hotel  where  they  were  stopping. 
Ndther  the  sheriff  nor  his  deputies  knew  of 
any  such  disturbance.  Defendant  was  sen- 
tenced to  a  fine  of  $60  and  six  months'  im- 


f>rlsonmcnt.  Beld  the  punishment  was  excess- 
ve,  and  the  imprisonment  shonld  be  remits. 

Appeal  from  criminal  court  Dekalb  coun- 
ty; M.  D.  Smallman,  Judge. 

Havre  Robinson  was  convicted  of  unlaw- 
fully carrying  a  pistol,  fined  (00,  and  sen- 
tenced to  six  months'  Imprisonment  and  he 
appeals.  Modified. 

T.  W.  Wade,  for  appellant  The  Attorney 
General,  for  tbe  State. 

WILKES,  J.  It  appears  that  upon  a  pub- 
lic occasion  tbe  sheriff  of  the  county  saw 
that  the  defendant  had  a  pistol  upon  his  per- 
son, and  took  It  from  him.  and  arrested  blm. 
Defendant  relied  upon  the  testimony  of  one 
witness  In  his  defense.  This  witness — 
Charles  Frazler— stated  that  he  was  a  con- 
stable in  one  of  the  country  districts  of  De- 
kalb county;  that  he  was  in  Smlthville  on 
the  first  day  of  tbe  term  of  the  court  and  saw 
that  a  breach  of  the  peace  was  about  to  take 
place,  and  that  four  men  were  about  to  en- 
gage in  a  difficulty,  and  he  thought  he  need- 
ed assistance  to  preserve  tbe  peace,  and 
summoned  the  defendant  to  aid  him.  and,  if 
necessary,  to  arrest  the  parties;  and  for 
that  purpose  he  gave  him  the  pistol  which 
the  sheriff  afterwards  took  from  blm.  After 
tbe  parties  seiMtrated.  he  handed  the  pistol 
back  to  him.  but  be  told  him  to  keep  It  and 
carry  It  to  the  room  at  the  hotel  which  both 
were  occupying  when  be  came  In  that  night. 
The  parties  who  had  threatened  the  difficulty 
were  still  In  town,  though  tbey  had  separat- 
ed, and  defendant  kept  tbe  pistol  under  the 
officer's  directions.  Tbere  was  considerable 
drinking  In  town  that  day.  The  sheriff  testi- 
fied that  he  and  his  deputies  were  In  town 
that  day,  and  heard  of  no  such  threatened 
breach  of  tbe  peace,  and  were  not  called 
upon  or  notified  of  It  and  that  when  be  took 
the  pistol  from  defendant  and  arrested  him, 
he  was  in  a  restaurant  eating  oysters,  and 
not  on  his  way  to  tbe  hotel.  This  is  the 
substance  of  all  the  evidence  there  was  in 
tbe  case.  Tbe  court  charged  the  jury  very 
fully,  and  said  to  them  that  if  they  believed 
defendant  was  carrying  the  pistol  In  good 
faith,  and  in  order  to  assist,  under  the  sanc- 
tion and  direction  of  an  c^cer,  in  preserving 
the  peace  when  a  breach  of  It  was  Imminent 
that  would  excuse  blm;  but  if  he  carried  It 
for  any  other  purpose,  and  merely  used  this 
as  an  excuse  or  pretense,  it  would  not.  Tbe 
names  of  the  parties  who  were  threatening 
a  breach  of  tbe  peace  were  not  stated,  and 
tbe  testimony  as  to  the  threatened  breach  of 
peace  Is  very  Indefinite  and  meager.  The 
jury  bad  the  two  theories  before  them  under 
a  fair  charge,  and  believed  the  state's  theory, 
or,  at  least  did  not  give  full  credit  to  the 
theory  of  the  defense;  and  we  do  not  feel 
authorized  to  disturb  their  finding.  It  Is  said 
that  the  court  did  not  properly  charge  on  the 
feature  of  a  reasonable  doubt  What  tbe 
judge  said  in  tbe  last  clause  of  his  charge 
was  this:  "How  tbe  facta  are  la  a  nuttiT 
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for  the  Jury  to  determine  from  tbe  evidence; 
2Dd  In  determining  the  lacts.  as  before  stated, 
;on  must  glTe  tbe  defendant  the  benefit  of 
a  reasonable  doubt,  as  before  explained  to 
roD."   Tbe  bill  of  exceptions,  in  setting  out 
Tbe  charge,  begins  as  follows:   "The  court 
charged  the  jury  fully  and  satisfactorily  up- 
on the  law  on  tbe  subject  of  carrying  con- 
cealed weapons,  and,  among  other  things  not 
excepted  to,  charged  as  follows,"  etc.    Then  ' 
foDowfi  a  portion  of  the  charge,  and  the  last  | 
clause  in  tbe  portion  copied  contains  the  j 
reference  to  reasonable  doubt  which  we  have  | 
copied  heretofore.   It  is  evident  from  that  . 
clause  that  tbe  court  had  already  explained 
reasonable  doubt,  as  he  closed  the  charge,  [ 
Ton  must  give  the  defendant  the  ben^t  of  | 
a  reasonable  doabt,  as  before  explained  to  j 
yon."   We  must  assume,  therefore,  that  the  ! 
charge  upon  that  as  well  as  all  other  features  | 
Involved  In  the  offense  was  correct,  and  sat-  j 
factory,  and  counsel  did  not  think  It  neces- 
sary to  set  it  out.  except  some  specific  por- 
tl<His  as  to  which  no  complaint  Is  made.  We 
think  there  Is  no  error  In  the  record,  and 
the  Judgment  of  the  court  below  Is  affirmed, 
except  that  the  sentence  of  six  months'  con- 
finement is  remitted,  as  being  excesslTe  un- 
der the  facts. 


-  MOORB  V.  TILMAN. 

(Saprerae  Oonrt  of  Tennessee.    Feb,  9,  1901.)  ; 

EQUITT— DIBUIBBAIj  OF  COMPLAINT— ANSWER 
AS  CROSS  BIU^LACK  07  BOND,  PROCESS, 
AND  ANSWEBr-WAIVBR— PROOF  OF  UATTBRS 
ALLBOBD  IN  ANSWER. 

Where  an  answer  was  filed  as  a  cross  bill,  I 
tad  DO  bond  for  rosts  was  executed,  nor  process  < 
issued  under  the  prayer  in  such  answer,  nor  an- 
Rwer  filed  thereto,  but  proofs  were  taken  on 
matters  set  np  In  sncb  answer  alone,  the  tak- 
ing of  such  proof  was  not  a  waiver  of  irrega- 
iwties,  so  that  the  answer  could  be  treated  as 
a  cross  bill,  and  such  answer  unanswered  could 
not  be  made  the  basts  of  affirmative  relief; 
beace  the  complainant  had  a  right  to  dismiss 
Us  bill  at  his  own  costs  before  tnaL 
WUkea,  X,  dissenting. 

Appeal  from  chancery  court,  Maury  coun- 
ty; Z.  W.  Ewing,  Special  CJhancellor. 

Action  by  James  T.  Moore  against  M.  B. 
Tilman.  From  a  judgment  of  the  court  of 
chancery  8n;>eals  reversing  a  judgment  In 
tavor  of  defendant  he  appeals.  Affirmed. 

J.  C  Yoorhles  and  W.  J.  Web0t»,  for  ap- 
pdtant  H.  P.  Figners  and  L.  P.  Padgett, 
for  appellee. 

WILKES,  J.  Tbe  orlgtaial  biU  In  this 
cause  was  filed  to  enforce  a  vendor's  Uen 
qion  land  for  unpaid  purchase  money.  There 
was  an  answer  to  the  bill.  In  which  the  de- 
fendant set  np  that  a  fraud  had  been  per- 
petrated upon  her.  In  that,  while  one  tract 
of  land  was  pointed  out  to  her  as  the  land 
•old,  in  fact  another,  and  very  inferior,  tract 
was  conveyed;  and  this  fact  was  not  discov- 
ered until  after  a  cash  payment  bad  bera 
made,  whlcb  was  fully  as  much  as  the  tract 


conveyed  was  worth.  The  answer,  after  set- 
ting out  tbe  fraud  In  detail,  prayed.  In  sub- 
stance, that  she  be  held  not  liable  for  the 
notes,  and  that  she  have  an  account,  and 
recover  what  she  was  injured  by  tbe  fraud. 
She  asked  that  the  answer  be  taken  as  a 
cross  bill;  that  process  Issue,  and  complain- 
ant be  required  to  answer  it,  but  not  under 
oath;  and  that  she  have  Judgment  tor  what- 
ever might  be  shown  to  be  justly  due  her 
on  tbe  basis  of  the  answer  and  cross  bill. 
No  bond  for  costs  was  executed,  no  process 
Issued  imder  the  prayer  of  the  cross  bill,  and 
It  was  not  answered.  Proof  was  taken,  how- 
ever, mostly  on  tbe  part  of  complainant,  the 
defendant  giving  her  testimony  only,  and 
producing  no  other  witness.  When  the  cause 
was  regularly  reached  for  trial  upon  the 
docket,  complainant  announced  that  he  was 
not  ready  for  trial,  and  asked  for  a  contin- 
uance. This  was  refused,  when  complainant 
offered  to  take  a  nonsuit,  to  which  defend- 
ant objected,  and  the  cause  was  heard  as  is 
stated  In  the  decree  oa  the  bill,  answer, 
cross  blU,  or  answer  filed  as  a  cross  bill, 
exhibits,  and  proof,  and  a  decree  was  ren 
dered  for  defendant  that  she  waa  owing  com- 
plainant nothing  on  the  sale  of  the  land,  and 
was  entitled  to  a  cancellation  of  her  notes, 
and  to  retain  the  land  deeded  to  her;  and 
costs  were  divided  equally.  Cwnplainant  ap- 
pealed, and  the  court  of  chancery  appeals 
reversed  the  decree  of  the  diancelltv,  and 
dismissed  the  bill,  at  costs  of  complainant, 
and  taxed  the  costs  of  appeal  to  tbe  defend- 
ant The  defendant  has  appealed  to  this 
court  and  the  question  which  this  court  Is 
asked  to  pass  upon  is  whether  It  was  error 
In  tbe  chancellor  to  refuse  complainant  the 
right  to  dismiss  his  bill  and  take  a  uMisult 
as  be  proposed  to  do. 

The  general  rule  of  practice  is  that  a  com- 
plainant may  dismiss  his  bill,  as  a  matter 
of  course,  at  any  time  before  decree. is  ren- 
dered, upon  payment  of  costs.  Gilleqiie  T. 
BfcBwen,  1  Tenn.  Cas.  400;  Stone  v.  Hug- 
gins,  Id.  564.  The  genera]  rule  Is,  however, 
subject  to  many  exceptions.  A  dismissal 
cannot  be  had  after  a  decree  has  been  Enter- 
ed adjudicating  rights;  or  when  a  decree 
has  ordered  an  account  upon  principles  laid 
down;  or  when  an  Issue  has  been  made  np, 
and  tried  by  a  Jury;  or  when  a  cross  bllt 
has  been  filed,  or  an  answer  as  a  cross  bill, 
seeking  affirmative  relief,  and  It  has  been 
answered,  and  lasue  made  (Partee  v.  Gold 
beig,  101  Tenn.  664,  ^  S.  W.  7S8);  or  when 
a  creditor  seeks  to  set  aside  a  trust  deed  anfi 
sale  under  It  as  tnudulent  and  also  attacks 
the  validity  of  a  tax  title  under  which  the 
purchaser  at  the  sale  under  tbe  trust  deed 
also  claims  title,  he  cannot  on  the  hearing, 
dismiss  his  bill,  so  as  to  throw  the  burden 
of  proving  its  validity  on  defendant  CAlien 
V.  Hotel  Co..  05  Tenn.  480,  32  S.  W.  962). 
We  are  of  opinion,  from  these  authorities, 
that,  if  ttals  were  a  cross  bill  proper,  or  an 
answer  as  cross  bill,  whlcb  bad  itself  b**>D 
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answered,  the  decree  of  the  court  below  re* 
fnBlng  to  allow  the  dismissal  would  be  baaed 
upon  authority  as  well  as  reason.  But  the 
questl<m  Is  made  that  this  answer  should  not 
be  given  the  effect  of  a  cross  bill,  or  an  an- 
swer as  a  cross  bill.  In  ECarrell  v.  Harr^l, 
4  Cold.  377,  It  was  held  broadly  that  the 
court  could  take  no  notice  of  a  paper  filed 
as  a  cross  bill  If  no  bond  was  filed.  In  Cord 
V.  Davis.  1  Helsk.  574,  It  was  said  that  an 
answer  prayed  to  be  taken  as  a  cross  bill 
might  be  treated  by  the  chancellor  as  an 
answer  only;  and  In  the  case  of  Keele  t. 
Cmmlngham,  2  Heisk.  288,  It  was  said  that, 
when  no  bond  was  given,  and  no  process 
issued,  the  answer  could  not  be  entertained 
as  a  cross  bill.  But  In  Hall  v.  Fowlkes,  9 
Heisk.  746,  It  was  held  that  an  answer  filed 
as  a  cross  bill  might  be  entertained  as  such, 
even  though  no  bond  should  be  given,  and 
no  process  issued,  if  the  complainant  should 
flic  an  answer  to  the  cross  bill;  the  court  say- 
ing that  the  filing  of  an  answer  without  objec- 
tion (or  want  of  cost  bond  or  process  Was  a 
waiver  of  these  matters.  In  commenting  on 
the  cases  hi  4  Cold,  and  2  Heisk.,  to  which  we 
have  referred,  the  court,  in  9  HeiSk.  753,  said: 
"In  neither  case  does  it  appear  that  there  was 
any  appearance  to  the  answer  as  a  cross  bill 
by  filing  an  answer  thereto  or  otherwise." 
From  this  language  It  appears  that  the  court 
In  the  9  Heisk.  case  was  of  opinion  that  the 
Irregularities  in  the  cross  bill  or  answer  as 
a  cross  bill  could  be  waived  not  only  by  an 
answer,  but  otherwise;  but  It  is  not  stated 
In  what  other  way  the  waiver  may  be  made. 
In  the  present  case  there  was  no  answer 
filed,  but  the  parties  took  ptoot  upon  the 
matters  set  up  in  the  answer  alone;  none  of 
it  pertaining  to  the  matters  set  up  In  the 
bill.  The  majority  of  the  court  is  of  opinion 
that  this  conld  not  be  considered  a  waiver 
of  Irregularities,  so  that  the  defendant's  an- 
swer conld  be  treated  as  a  cross  bill;  tbat, 
until  the  cross  bill  was  answered,  or  taken 
for  confessed,  It  could  not  be  made  the  basis 
of  any  affirmative  relief.  While  the  evi- 
dence Introduced  was,  therefore,  competent 
upon 'the  Issues  made  by  the  original  bill 
and  answer  thereto,  treated  as  an  answer, 
it  could  not  be  considered  as  converting  the 
answer  Into  a  cross  bill.  This  being  so,  the 
romplainant  had  a  right  to  dismiss  bis  bill 
at  his  own  costs  at  any  time  before  trial, 
and  that  would  take  with  It  the  answer  of 
the  defendant;  and  the  decree  of  the  court 
of  chancery  appeals  Is  affirmed. 

t  do  not  concur  In  this  view,  but  think  that, 
ffhen  the  complainant  took  proof  upon  the 
matters  set  up  In  the  cross  bill  wlHiout  object- 
ing to  It,  he  recognized  It  as  regtdar.  and 
waived  the  irregularities,  and  the  case  must 
be  treated  as  if  the  answer  to  the  cross  bill 
bad  been  filed,  and  the  matters  set  up  lo  it  had 
been  put  In  issue.  In  that  event,  It  Is  true,  the 
comjdalnant  might  still  dismiss  his  original  bill, 
bat  the  defendant,  under  his  answer  as  a  cross 
bin.  had  the  right,  nevertheless,  to  proceed 


under  his  cross  bill  to  obtain  sncb  affirma- 
tive  relief  as  he  was  entitled  to  vaiet  Its 
allegations  and  the  proof. 


UNION  CENT.  LIFE  IN8.  00.  t.  FOX- 

(Sapreme  Oonrt  of  Tenneuse.    Feb.  2,  1901.) 

LIFE  INSORANCB-COHTRAGT— GONSTROCTiaM 
-ESTOPPBI.-:WAIVBR-CUjLRO»-RSQUSSTS. 

1.  The  application  which  was  the  basis  of  a 
policy  in  terms  warranted  that  the  statements 
made  therein  were  foil  and  correct  as  facts. 
The  conditionB  on  the  second  page  mentfoned 
certain  acts  and  omissions,  snbseiiaent  to  tho 
isanance  of  the  policy,  which  would  avoid  it, 
and  limited  the  time  for  bringing  an  action 
thereon,  and  stated  that,  "except  as  herMnt>e- 
fore  provided,  this  policy  shall  be  incontestable 
for  any  cause  except  misstatement  of  ace." 
Defendant  filed  several  pleas  alleging  trand  ia 
procuring  the  policy,  and  tliat  assured  falsely 
answered  qoestions  in  his  appUeatlon  as  to  the 
sanity  of  his  father,  hiaueU,  and  his  dater, 
and  as  to  his  previous  illness.  Ttie  court  char- 
ged that,  under  the  policy,  the  defendant  was 
estopped  from  relylM  on  such  damages,  and 
had  waived  them.  Awd,  that  the  werds,  "ex- 
cept as  hereinbefore  provided."  relate  only  to 
the  conditions  on  the  second  page  In  which  they 
occur,  and  do  not  refer  to  the  face  of  the  poli- 
cy and  application,  and  that  by  the  terms  of 
the  contract  tile  policy  conld  not  be  e<mtested 
OD  the  grounds  set  up  in  the  pleas;  hence  the 
cbai-ge  was  proper. 

2.  Where  a  life  Insnrance  policy  provided 
that,  If  the  Insured  should  die  oy  self-destruc- 
tion, whether  sane  or  insaoe,  within  three 
years,  the  polity  should  be  void,  and  the  as- 
sured died  within  that  time.  It  is  not  error  to 
refuse  to  charge  tiiat.  If  deceased  "w«s  des- 
perately ill  with  scurvy,  and  weary  of  life,  and 
deliberately  undertook  to  starve  himself  to 
death,  and  the  scnrvy  and  starvation  jointly 
caused  his  death,  thMe  can  be  no  recovery, 
where  the  court  has  granted  otiiflr  reinu^ 
covering  all  the  facts  and  points  Involved  In  t)ie 
request  refused. 

Appeal  from  circuit  court,  HutherfOTd  coun- 
ty; W.  O.  Houston.  Judge. 

Action  by  Susie  E.  Fox  against  the  Union 
Oentral  Life  Insurance  Company.  From  a 
judgment  for  plaintilf,  d^Midant  appeals. 
Affirmed. 

J.  B.  BldLardaon,  for  appellant  Palm«-  & 
Ridley,  (Or  appellee. 

WILKES.  J.  This  Is  an  action  upon  a  life 
Insurance  policy.  It  is  brought  by  Mrs.  Susie 
E.  Fox,  the  widow  of  the  assured  and  the  ben- 
eficiary named  hi  the  policy.  It  was  issued 
September  10,  18^  and  the  Insured  died  De- 
cember 12, 1898.  or  about  two  months  after  the 
issuance  of  the  policy.  The  cause  was  tried  be- 
fore a  Jury  in  the  court  below,  and  there  was 
Judgment  for  $2,078.86.  the  amotmt  of  the  pol- 
icy, and  tiie  company  bas  appealed,  and  baa  as- 
signed errors.  Passing  over  ttie  details  ot  the 
pleadings,  the  principal  question  presented  to 
this  court  Is  whether,  under  the  terms  and 
stipulations  of  the  policy,  fraud  perpetrated  by 
the  Insured  In  procuring  the  policy  Is  available 
as  a  defense  to  a  recovery  upon  it  Upon  this 
feature  the  court  dialled  the  Jury  ta  follows: 
"It  [the  Gonq>any]  further  flies  sereral  ideas. 
aBe^ng  (rand  In  procortng  the  ptOlcy,  and 
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illegliig  tbat  the  assured.  Jolm  E.  Fox.  falsely 
answered  questions  psopoanded  to  talm  In  Us 
s^iUcattoa  for  bumanee,  to  wit.  as  to  the 
midty  or  10880117  fit  his  father,  himself,  and 
Ml  sister,  and  as  to  his  previous  Illness,  as 
set  oat  In  Its  pleas.  Ton  aie  InsttOcted  that, 
if  jou  find  Hie  poUey  Introduced  In  evidence 
to  be  the  coDtract  of  Insurance,  tiien  the 
deftadant  would  be  estopped  from  relying  up- 
on BaeHi  deCHUea,  and  would  be  hdd  to  have 
walTed  them."  It  is  Insisted  this  Instmctjtm 
was  erroneous,  and  It  presents  tiie  question 
BOW  to  be  conaklaed.  In  the  face  of  the  pol- 
icy, Oie  flawing  proTfaitms  appear,  to  wit: 
"In  coosfderatlon  of  the  statements  made  In 
tbe  application  for  tills  p<dlc3f,  which  appUca- 
tloD  la  hereby  made  a  part  of  this  ctmtract," 
etc;  Again:  "This  policy  la  tssoed  and  ae- 
e^ted  subject  to  the  benefits,  provlslous,  and 
cmdltions  on  tbe  second  page  hereof,  which 
are  made  a  j^rt  this  eontract."  Turning  to 
tbe  amplication,  we  find  tbe  following  provl- 
sIcMH,  which  are  pertinent  and  proper  to  be 
coDtfdoed:  iX)  "It  la  hereby  agreed  and  war- 
ranted tha^  should  the  company  issue  a  policy 
upon  tills  application.  Its  Inte^st  6hall  wt  be 
sffiBctad  by  verbal  statemmts  made  to  Its 
Agents  or  otiiers,  or  l^^  tbe  knowledge  of  sucli 
agents,  bat  It  shall  be  affected  only  hf  the 
statements  her^  made,  inclndlng  those  made 
to  tiw  medical  examiner,  which  are  hereby 
mrranted  to  be  full  and  correct  as  beta,  and 
they  shall  constitute  the  basis  of  any  policy 
which  m^  be  Issued  hereon."  (2)  In  the 
statement  to  the  medical  examiner  It  Is  said: 
"I  her^^  further  dedare  that  I  have  read  and 
undentand  all  the  above  questions  put  to  me 
by  the  medical  examiner,  and  the  answers 
thereto,  and  that  tiie  same  are  trne,  and  that 
I  am  tbe  same  person  described  as  above,  and 
T  hereby  warrant  tbat  there  Is  not  and  there 
has  not  been  any  concealmoit  of  fitcts  regard- 
ing my  past  and  present  state  of  health  and 
habits  ct  life  or  my  personal  history."  Tbe 
roDdltlona  rtferred  to  as  being  on  the  second 
page  0t  tiie  policy  are  as  follows:  "Condi- 
tions: First  The  falhire  to  pay.  If  living,  any 
of  tbe  first  three  annual  premiums,  or  the  taU- 
itre  to  pay  any  notes,  or  Interest  upon  notes, 
given  to  the  company  for  any  premium,  on 
or  before  the  days  upon  which  they  become 
due.  shall  avoid  and  nullify  this  policy  witiiout 
action  on  the  part  of  the  company  or  notice  to 
the  insursd  or  beneficiary,  and  all  payments 
made  upm  this  policy  shall  be  deemed  earned 
as  premloms  during  Its  currency.  Any  and 
an  notes,  widi  their  conditions,  which  may  be 
^v«  ftor  premiums  or  loans  upon  the  security 
of  this  policy,  are  hereby  made  a  part  of  this 
<Dtttract  of  insurance.  Second.  No  suit  to  re- 
<^rer  under  this  policy  shall  be  brought  after 
me  year  from  the  death  of  the  Insured.  Third. 
Tf  the  Insured  Should,  ifrlthout  the  written  con- 
sent of  tbe  company,  at  any  time,  enter  the 
military  or  naval  service,  the  militia  excepted, 
or  become  employed  In  a  liquor  saloon,  or  if 
tbe  Insured  should  die  by  self-destnictlon, 
wbetber  mne  or  Insane,  within  three  years 


from  Qie  date  hereof,  this  p(Hlcy  shaQ  be  null 
and  void,  and,  in  case  of  aeld  avoidance,  the 
reserve  value  on^,  accordh^c  to  the  Actuarlea* 
Table  of  Mortality,  with  four  per  cent.  Intei^ 
est,  shall  be  paid  on  the  surrender  of  this 
policy.  Except  as  hmlnbefore  provided,  this 
poller  shall  be  Incontestable  tm  any  cane  ex- 
cept misstatement  of  age.  In  case  tiie  age  of 
insured  shall  have  been  misstated,  tbe  amount 
payable  hereunder  shall  be  suCh  proportion  of 
tbe  sum  Insured  as  the  premium  luld  bears  to 
the  required  premium  at  the  correct  age  of 
the  Innired." 

The  real  controversy  arises  out  of  the  true 
meanli^  and  proper  amstructlon  of  ttie  phrase, 
"except  as  hereinbefore  provided."  It  Is  said 
by  the  compai^  that  the  idirase  apiilles  to  and 
embraces  everything  contained  In  tiie  fiice  and 
on  the  back  of  tbe  policy  coming  twfore  this 
excepUng  dause;  In  other  words.  It  embraces 
not  (mly  the  conditions  set  forth  on  the  second 
page,  but  also  the  warranties  and  represento- 
tlons  made  In  tbe  application  and  on  the  face 
of  the  policy  on  Itt  first  page.  The  different 
results  reached  by  these  different  construc- 
tions are  apparent  at  a  glance.  If  the  phrase 
Is  limited  to  the  conditions  set  out  on  the  sec- 
ond page,  then  the  pcdlcy  Is  contestable  only 
for  a  breach  of  those  conditions,  while,  under 
the  other  construction,  it  would  be  contestable 
for  any  fraudulent  misstatement  assured  in 
the  application  and  medical  examination. 

It  la  further  stated  that  if  ihe  clause  should 
be  80  construed  as  to  make  the  policy  incon- 
testable for  fnud  in  obtaining  it,  then  the  con- 
tract Itself  would  be  void,  because  contrary 
to  public  morals  and  a  sound  public  policy. 
The  questi<m  Involved  In  this  controversy  was 
befttre  the  supreme  court  of  Iowa  In  the  case 
of  Welch  V.  Insurance  Co.,  TO  N.  W.  863.  In 
that  case  the  policy  involved  was  the  same  as 
In  the  present  case.  Issued  by  the  same  com- 
pany. That  court  hdd  that  the  phrase,  "ex- 
cept as  hereinbefore  proiided,"  applied  not 
only  to  the  conditions  indorsed  on  tbe  second 
page  of  the  pcdicy,  but  also  the  application 
and  the  statements  contained  In  It.  and  that 
to  bold  tbe  policy  Incontoatable  for  fraud  would 
be  to  deny  any  effect  to  the  warranty  and 
agreement  of  tbe  applicant,  while  to  hold  oth- 
erwise gives  full  effect  to  all  parts  of  the  con- 
tract Tbat  court  says.  If  the  policy  may 
nev«  be  contested  for  fmud  in  its  procure- 
ment, why  Include  the  warranty  and  agree- 
ment In  It?  That  court  also  Intimates  diat  a 
provision  in  a  policy  that  It  shoold  not  be  con- 
testable for  fraud  would  be  void  and  render 
the  contract  Itself  invalid.  The  court  also 
draws  a  distinction  ^>etween  policies  which 
are  by  their  terms  to  become  at  once  incon- 
testatde  and  those  to  become  hicontesteble  only 
after  a  certain  length  of  time,  and  Intimates 
tbat  the  latter  cases  may  be  sustained,  and 
that  fraud  will  not  defeat  such  ptdlcies  after 
the  time  limited,  because  tbe  company  has  re- 
served to  itself  the  delay  which  it  deems  neces- 
sary to  detect  and  discover  the  fraud,  and,  if 
it  has  not  been  discovered  and  defended 
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against  In  tbat  time,  It  may  not  be  afterwards 
set  up.  In  this  latter  class  falls  the  case  of 
Clement  t.  Inauraoce  Ca,  101  Tenn.  22,  46 
S.  W.  561.  See  the  same  case,  reported  In  42 
L.  B.  A.  247.  It  Is  conceded  that  this  case 
is  correctly  decided,  but  It  Is  said  that  the 
present  case,  as  well  aa  the  case  from  Iowa, 
Is  to  be  distinguished  from  It  by  the  fact  that 
in  the  Clement  Case  a  period  of  one  year  was 
reserved  by  the  company  in  which  It  might 
make  such  InTestlgatlons  as  It  deemed  proper, 
and.  If  dissatisfied,  might  cancel  the  policy, 
while  here  no  time  Is  reserved.  It  will  be 
noted  that  this  is  a  concession  that  fraud  will 
not  prove  a  defense  after  the  expiration  of  one 
year,  bo  that  this  concession,  as  well  aa  the 
holding  in  the  Clement  Case,  go  to  the  extent 
that  fraud  In  procuring  the  policy  does  not 
render  it  void,  but  only  voidable  within  the 
time  stipulated.  If  the  time  may  be  limited 
to  one  year  within  which  the  defense  of  fraud 
may  be  made  available,  It  is  difficult  to  see  why 
It  may  not  be  limited  to  six  months  or  one 
month,  or  such  other  time  less  than  this  as 
the  company  may  deem  It  important  to  stipu- 
late. If  fraud  may  be  waived  at  all,  certainly 
the  parties  may  stipulate  the  grounds  upon 
which  the  waiver  may  be  made,  and.  If  a 
company  can  stipulate  that  its  policies  shall 
be  Incontestable,  it  may  fix  the  conditions  upon 
which  incontestability  shall  rest,  and  may  fix 
a  time  limit  upon  the  right  to  contest 

We  think  that  a  consideration  of  the  man- 
ner in  which  Insurance  Is  effected  and  poll- 
defl  are  vrritten  will  remove  much  of  the  dif- 
ficulty in  determining  the  proper  decision  of 
this  ease.  When  a  party  applies  for  a  pol- 
icy he  Is  required  to  make  an  application, 
and  in  It  to  reveal  and  state  everything  that 
the  company  deems  material  to  the  risk.  A 
large  number  of  questions  are  put  to  him  to 
elicit  the  facts,  lliese  questions  are  framed 
by  the  company,  and  he  Is  obligated  by  the 
terms  of  his  appllcatifm  to  ccHnmit  no  fraud 
and  make  no  material  mistake  in  answering 
them.  Not  only  so.  but  the  company,  by  Its 
own  medical  examiner,  subjects  the  appli- 
cant to  a  physical  personal  examination,  and 
to  a  course  of  questions  calculated  to  bring 
out  and  make  plain  his  physical  history  and 
condition.  With  this  statement  of  the  appli- 
cant and  report  of  its  own  examiner  before 
it,  the  company  has  the  privilege  of  making 
such  investigation  as  It  may  deem  proper. 
It  is  under  no  obligation  to  come  to  a  conclu- 
sion in  any  definite  or  specified  time.  If  It 
desires  a  week.  It  may  take  It;  if  a  month  or 
a  year,  it  may  suspend  Its  acceptance  until 
that  time  expires.  We  Can  see  no  difference, 
in  principle,  between  the  present  case  and 
the  Clement  Case.  In  that  case,  the  com- 
pany stipulated  for  12  months'  time  after  it 
Issued  Its  policy;  In  the  present  case,  it  took 
the  time  It  deemed  necessary  before  accept- 
ing the  policy.  It  may  therefore  well  be 
held  to  have  waived  the  effects  of  fraud, 
since  It  had  such  time  to  discover  It  as  It 
saw  proper.  We  can  therefore  see  no  good 


reason  why  these  parties  may  not  bare  en- 
tered into  such  contract  if  they  saw  proper 
so  to  do.  Joyce,  Ins.  I  8TS2.  We  are  not 
passing  upon  the  wisdom  of  such  a  provi- 
sion, but  upon  the  rights  and  liabilities  of 
the  parties,  if  it  has  been  made. 

But  the  question  remains,  did  the  company 
Intend  to  cut  itself  off  from  the  defense  of 
fraud  In  obtaining  the  policy!  In  the  Clem- 
ent Case  the  Incontestable  clause  read  as 
follows:  "After  the  policy  shall  have  been 
In  force  one  full  year.  If  It  shall  become  a 
claim  by  death  the  company  will  not  contest 
its  payment,  provided  the  condltltms  of  the 
policy  as  to  payment  of  premiums  have  been 
observed.  This  la  a  broad  provision,  and 
leaves  the  policy  cwitestable  alone  upon  the 
ground  of  nonpayment  of  premiums."  Now. 
in  the  present  case.  It  is  evident  that  the 
company  Intended  to  stipulate  that  It  would 
not  contest  the  policy  upon  any  ground  ex- 
cept misstatement  of  age  and  "except  as 
hereinbefore  provided.**  We  cannot  constrne 
this  exception  as  leaving  the  company  an 
opticm  to  contest  the  policy  for  any  matter 
contained  In  the  application  and  medical  ex- 
amination, but  only  for  such  matters  as  are 
stated  in  the  conditions  Indorsed  upon  it. 
These  ctmditlona  are.  In  brief:  (1)  Failure  to 
pay  premiums  as  agreed  upon;  (2)  bringing 
suit  within  one  year  after  the  death  of  the 
insured;  (3)  the  entrance  by  insured  Into 
military  or  naval  service,  engaging  In  saloon 
business,  death  by  self-destruction  within 
three  years;  and  (4)  mis8tatem«it  of  age. 
To  hold  that  all  the  statements  made  In 
the  application  are  to  be  excluded  from  the 
clause  of  IncontestablUty  would  be  to  deny 
any  scope  or  effect  to  that  clause.  These 
statements  of  the  application  and  examina- 
tion contain  all  the  grounds  of  contest  of 
which  the  policy  Is  susceptible,  so  far  as  its 
terms  are  concerned.  If  they  are  all  except- 
ed, and  contest  may  be  made  upon  any  or  all 
ot  them,  then  the  noncontestable  clause  has 
no  operation  whatever.  Of  course,  the 
clause  does  not  embrace  a  matter  which  Is 
outside  of  the  terms  and  conditions  of  the 
policy,  such  aa  nondelivray,  forgery,  false 
impersonation,  etc.,  as  these  matters  would 
go  to  the  question  of  title,  and  not  mere 
fraudulent  or  false  misstatement  In  the  pol- 
icy Itself.  The  true  meaning  Is  that  no  de- 
fense will  be  interposed  by  reason  of  the 
terms  and  form  of  the  poUcy,  except  those 
embraced  under  the  head  of  "Conditions." 
Including  the  exinress  iwovlslon  as  to  mis- 
statement of  age.  To  illustrate:  The  com- 
pany might  defend  under  the  policy  on  the 
pound  that  plaintiff  was  not  dead;  that  the 
policy  had  never  been  delivered.— because 
such  defenses  do  not  amount  to  the  contest 
of  the  terms,  provisions,  conditions,  and 
stipulations  of  the  policy.  We  are  of  opin- 
ion that  the  causes  set  out  In  the  "Condi- 
tions" and  the  misstatement  aa  to  age  are 
the  only  grounds  upon  which  the  company, 
under  the  terms  of  this  policy,  has  the  right 
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to  contest  liability,  and  it  has  waived  the 
right  to  make  any  contest  on  any  other 
gTonnd  corered  by  the  terms  and  provisions 
of  the  iralicy.  We  can  come  to  no  other  con- 
clusion, and  give  any  effect  to  this  clause  In 
reference  to  noncontestablUty,  nor  to  give 
effect  to  the  different  provisions  of  the  pol- 
icy. 

It  is  assigned  as  error  that  the  court  re- 
fused to  ctxaigG,  upon  defendant's  request, 
that,  "If  John  Fox  was  desperately  ill  from 
scurry,  and  became  weary  of  life,  and  de- 
liberately undertook  to  starve  himself  to 
death,  and  the  scurvy  and  starvation  Jointly 
caused  his  death,  there  can  be  no  recovery 
in  this  case."  The  defendant  liad  already 
made  two  requests  bearing  upon  this  fea- 
ture of  the  case,  both  of  which  were  given, 
and  are  as  follows:  "If  John  Fox  refused 
to  take  nourishment,  and  the  proximate 
cause  of  his  death  was  starvation,  and  he 
refused  to  take  nourishment  In  order  to 
bring  about  that  result,  there  can  be  no  re- 
covery by  plaintiff  In  this  case.  That  would 
be  BO  although  John  Fox  may  have  been  so 
sick  from  scurvy  that  it  would  have  ulti- 
mately caused  his  death.  If  John  Fox  was 
fatally  111  with  scurvy,  and  his  death  was 
hastened  by  such  starvation,  there  can  be 
DO  recovery  by  plaintiff."  Again:  "If  John 
Fox  was  desperately  III  with  scurvy,  and  be- 
came weary  of  life,  and  deliberately  starved 
himself  to  death,  there  can  be  no  recovery  by 
plaintiff  in  this  case.  If  the  lack  of  nourish- 
ment was  the  proximate  cause  of  his  death, 
this  would  be  so,  even  though  he  was  so 
afflicted  with  scurvy  that  It  would  have  ulti- 
mately resulted  In  bis  death."  This,  we 
think,  is  ample  on  this  feature  of  the  case, 
and  embraces  the  request  refused.  We  can 
see  no  error  In  the  proceedings  and  Judg- 
ment of  the  court  twlow,  and  It  la  afflnued, 
with  costs. 


STATE  T.  BOBINBON. 

<8apreni«  Oomt  of  Temiessee.   Jan.  S,  1901.) 

H01IICSDX--TIUAlj-^nntT— OPINIONS-BrraOP— 
COMPsnNGT-OFVIOBR  IN  OKABOB-^SSIST- 
AXT^-APPOIKTINq— DIgntlCT  ATTORNBY— IM- 
PROPBR  8TATBHBINT8-BF7BCT— WlTUbRAW- 
INC— EVIDBNCB-eUFFICIBNCT. 

1.  Where,  in  a  puMecution  for  murder,  two 
of  the  jurors  on  their  voir  dire  stated  tliat  they 
bad  formed  and  expressed  an  opinion  as  to 
the  guilt  of  defendant,  wliich  it  would  reciuire 
proof  to  remove,  based  on  information  iMlieved 
to  be  true,  thou{[h  they  did  not  know  that  those 
from  whom  the  information  was  obtained  knew 
or  professed  to  know  the  circnmstances  of  the 
case,  bnt  they  conid  try  the  case  according 
to  the  law  and  evidence,  and  give  defendant  a 
fair  and  impartial  trial,  it  was  not  error  to  ac- 
eept  snch  jurors  as  competent. 

2.  Where,  after  tlic  jury  liad  retired,  a  per- 
son obtruded  himaeU  on  them  In  the  nighttime, 
and  they  asked  the  officer  in  charge  to  apply 
for  another  to  assist  him,  it  was  not  error  for 
the  judge  to  ao  to  the  hotel  where  the  jary 
were  quartered,  and  swear  in  another  person  to 
assist  the  otBcer  In  charge  of  the  jury,  in  the  ab- 
sence of  defendant,  and  without  his  knowledge 
or  consent,  or  that  of  his  attorney. 
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3.  Where,  on  defendant's  offering  to  read  ■ 
deposition  in  evidence,  the  district  attorney 
stated  orally  in  the  presmce  ot  the  jury  that 
the  wimesa  had  been  tent  to  I3ie  penitentiary 
for  stealing  mules;  that  he  did  not  have  the 
record  to  prove  it,  bnt  had  a  iritness  to  do  so, 
whom  be  would  examine  if  there  was  no  objec- 
tion,—but  on  objection  be  withdrew  bis  state- 
ment, which  the  judge  liad  stated  in  open 
court  was  Improper,  the  conduct  of  the  district 
attorney,  though  Improper,  is  not  reversible  er- 
ror. 

4.  Where  an  indictment  for  murder  bad  been 
pending  for  some  time,  and  had  been  twice 
tried,  and  no  special  effort  was  made  to  get 
absent  witnesses  whose  testimony  was  mer^ 
cumulative,  and  thea:«  was  nnneoessary  dday 
in  applying  to  have  them  attached,  it  was  not 
error  to  refuse  a  continuance. 

5.  Defendant  and  his  father,  wlille  driving, 
met  deceased  and  two  others,  driving  calves 
with  a  great  deal  of  noise,  wlilcb  frightened 
defendant's  team,  and  he  was  thrown  from  the 
bnggy.  Defendant  and  bis  fatlier  claimed  tliat, 
as  he  got  np,  deceased  rode  up,  awearina  at 
bim,  and  as  defendant  started  towards  his  bug- 
gy deceased  stepped  In  front  of  him,  and  they 
quarreled  and  deceased  knocked  him  down,  and 
tliat,  as  deceased  made  a  motion  as  though  to 
draw  a  knife  or  pistol,  he,  not  knowing  that 
deceased  was  unarmed,  shot  bim  four  times. 
The  persons  with  deceased,  both  friends  of  tus. 
and  who  had  committed  numerous  crimes,  tes- 
tified tliat  defendant  went  down  the  road  to- 
wards deceased,  and.  seizing  the  bridle  of  his 
horse,  told  deceased  that  he  ran  over  liis  broth- 
er, but  could  not  run  over  him.  Deceased  de- 
nted running  over  his  brother,  and  defendant 
called  him  a  liar,  to  which  he  replied  that  ha 
was  not  armed,  and  wanted  no  trouble.  De- 
fendant kept  his  hand  under  his  coat,  and,  aft- 
er more  words,  again  called  deceased  a  liar, 
whereupon  deceased  struck  him,  and  defend- 
ant drew  bis  pistol,  firing  four  times.  Beid  to 
sustain  a  conviction  of  murder  In  ttie  second 
degree. 

Appeal  from  clrcnlt  CDOrt,  White  county: 
W.  T.  Smith,  Judge. 

George  Robinson  waa  convicted  of  murder 
In  the  second  d^nree,  and  ^^leala.   Affirmed. - 

L.  D.  Smith,  a  O.  Adcoek,  and  Smith  ft 
Hudson,  for  aroellaat  Snodgrass  ft  Fandti- 
er,  JarvlB  ft  Hill,  and  the  Attorn^  Qeneral, 
for  the  State. 

WILKES.  J.  Defendant  Is  convicted  of 
murder  In  the  second  degree,  and  sentenced 
to  15  years  In  the  state  prison,  and  has  ap- 
pealed. The  klUlng  of  Erb  WUhlte  by  de- 
fendant Is  admitted,  and  the  contention  on 
the  merits  Is  that  It  was  done  In  self-defense, 
or,  if  this  may  not  be  sustained  under  the 
proof,  that  there  was  not  such  malice  as 
would  make  the  killing  murder  In  the  sec- 
ond degree,  but  that  !t  was  done  In  a  sudden 
heat  of  pssslon  provoked  by  a  blow  from 
the  deceased.  The  state  insists,  however, 
that  tha*e  was  an  old  grudge  between  the 
parties,  arising  out  of  a  former  difficulty 
with  a  brother  of  the  defendant,  and  that 
the  killing  was  malldous  and  unjustifiable. 
The  defendant  has  been  ably  defended,  and 
bis  cause  has  been  elaborately  presented  by 
learned  counsel;  and  several  assignments  of 
error  sre  made.  In  addition  to  an  oral  ar- 
gument on  the  facts  and  merits  of  the  casei. 

It  is  objected  that  Howard  Smith  and  I. 
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B.  Roblus.  two  of  the  JUTDTB  wbo  tried  the 
defendant,  were  Incompetent  to  act  as  such. 
These  gentlemen  on  their  voir  dire  stated 
titiat  they  had  formed  and  eaqjiressed  an  oi>ln- 
lon  ae  to  the  merits  of  the  case  and  the  gnilt 
of  the  d^endant;  that  this  opinion  wai 
trated  nptm  information  which  they  relied 
upon  and  believed  to  be  true;  that  they  had 
read  the  newspaper  accounts  of  the  killing, 
but  that  they  did  not  know  that  those  from 
whom  they  obtained  their  information  knew 
or  professed  to  know  the  circumstances  of 
the  case;  that  they  bad  a  fixed  (9lnl<ni, 
based  upon  this  hiformatlon,  which  they  re- 
garded aa  true  and  reliable,  and  one  which 
It  would  require  proof  to  ranove;  that  they 
could,  howerer,  try  the  case  according  to 
the  law  and  evidence,  and  give  the  defend- 
ant a  fair  and  Impartial  trial.  The  parties 
were  held  by  the  court  to  be  competent, 
were  accepted  by  the  state,  but  challenged 
by  the  defense,  and  were  placed  on  the  Jury 
orer  the  protest  of  the  defendant.  The  de- 
fendant exhausted  all  his  chollengea  In  mak- 
ing trp  the  Jury,  and  was  forced  to  accept  a 
Juror  over  his  peremptory  challenge.  This 
Is  assigned  as  error.  We  are  of  optnlon  that 
under  the  ruling  of  this  court  In  Woods  r. 
State,  00  Tenn.  182,  41  S.  W.  811.  there  was 
no  error  in  accepting  these  parties  as  com- 
petent Jurors.  They  could  not  say  that  tiie 
accounts  which  they  he'd  heaxA  and  i-ead 
were  given  by  persons  who  knew  or  profess- 
ed to  know  the  facts,  and  tbey  stated  that 
they'  oould  render  a  verdict  impartiany  upon 
the  evidence,  notwithstanding  these  precoik- 
ceived  opinions,  which  were  formed,  as  we 
think,  from  rumor,  and  not  from  any  account 
by  any  one  purporting  or  assmning  to  know 
or  state  the  facts.  We  think  the  statements 
they  had  read  and  heard  of  the  facts  must 
be  treated  as  rumor,  and  do  not  disqualify 
the  persons  from  acting  aa  Jurors. 

It  Is  neit  assigned  as  error  that  atbet  the 
Jury  heXl  retired  to  consider  of  the  verdict 
and  while  the  court  was  not  in  session,  and 
in  the  nighttime,  and  In  the  absence  of  the 
defendant,  and  without  his  knowledge  or  con- 
aent.  ae  that  of  his  attorney,  the  trial  judge 
a^iolnted  one  W,  D.  Passons  to  assist  the 
officer  In  charge  of  the  Jury.  He  was  sworn, 
and,  in  connection  with  the  other  officer, 
iralted  upon  the  Jury.  The  bill  of  exceptions 
does  not  state  the  reason  why  this  addition- 
al officer  was  selected  and  sworn.  It  ap- 
pears, however,  from  an  affldavlt  made  on 
the  motI(xi  for  a  new  trial  by  the  officer  In 
charge  originally,  that  one  William  Boblnson 
had  obtruded  his  presence  on  the  Jury  on 
two  or  more  occasions;  and,  while  It  does 
not  appear  that  he  held  any  Improper  com- 
munication with  the  Jury,  yet  some  of  the 
Jurors  thought  his  conduct  was  improper, 
and  asked  the  officer  In  charge  to  apfdy  for 
another  to  assist  him.  The  Judge  was  tele- 
phoned to  about  the  matter,  and  went  to  the 
hotel  where  the  Jury  was  quartered,  and 
selected  Pasaons.  and  swore  him  In  to  assist 


the  r^olar  officer.  Some  three  or  four  of 
the  Jury  were  sick,  and  seemed  to  be  alarm- 
ed at  what  was  being  given  them  to  eat  at 
the  hotel  We  think  there  Is  no  reversible 
error  in  this  action  of  the  trial  judge.  He 
was  on  the  ground,  and  saw  and  knew  all 
the  drcumstances,  and  must  have  been  con- 
vinced that  it  was  necessary,  under  the  cir- 
cumstances, to  have  an  additional  officer  to 
handle  the  Jury.  There  Is  no  valid  exertion 
or  objectlisi  made  to  the  party  selected  to 
old  the  r^ular  officer,  and  it  te  not  stated 
that  he  had  any  Intercourse  with  the  jury, 
but  he  waa  merely  assisting  to  wait  upon 
tbem.  An  emergency  having  arisen  In  the 
nighttime  for  this  additional  officer,  It  was 
not  reversible  error  In  the  trial  Judge  to 
make  thia  provisloa  without  attempting  to 
convene  court  and  have  the  Jury,  defendant, 
and  attorneys  present  when  he  xnade  the  ap- 
pointment 

It  is  next  objected  that  there  was  Improp- 
er conduct  on  Uie  part  of  the  attorney  for 
the  state.  The  defendant  offered  to  read 
the  deposition  of  one  Noa,  when  the  district 
attorney  stated  orally  in  open  court.  In  the 
presence  of  the  jury,  that  ttie  witness  had 
been  rendered  infamous  and  had  been  sent 
to  the  penitentiary  tor  atealing  mules;  that 
he  did  not  have  the  record  to  establish  the 
fact,  but  that  he  bad  a  witness  who  would 
prove  it,— ^and  propose  to  introduce  and  ex- 
amine him  if  tihere  was  no  objection:  add- 
ing that  he  knew  that  It  would  be  Incompe- 
tent unless  there  was  no  objection,  and  ask- 
ed counsel  for  defendant  If  he  would  object. 
The  defendant's  counsel  objected,  and  tbero- 
xtffon  the  district  attorney  withdrew  his  ex- 
ception to  the  deposition,  and  It  waa  read. 
The  trial  judge  stated  In  open  court  that  the 
proposition  of  the  district  attorney  waa  im- 
proper. This  statement  and  pn^dtlon  of 
the  district  attorney  was  Improper,  and 
should  not  have  been  made.  While  the  rec- 
ord Is  meager  as  to  what  the  court  stated. 
It  does  appear  that  the  trial  Judge  said  that 
It  was  improper;  and  the  district  attorney. 
uiKm  objection,  vrithdrew  the  statement  and 
proposition,  and  the  d^osttlon  was  read 
without  further  exception.  fHils  was  an  that 
could  be  done  to  rectify  the  error,  and  we  do 
not  think  it  of  such  Importance  as  to  be  re- 
versible. Other  objections  were  made  to 
statements  by  the  district  attorney,  but  we 
do  not  consider  them  of  reversible  Impor- 
tance. 

We  are  also  of  opinion  that  no  sufficient 
ground  for  contlnaance  was  laid.  The  case 
had  been  pending  tor  SMue  time,  and  had 
been  twice  tried.  Ko  special  effort  appean 
to  have  been  made  to  get  absent  witnesses, 
and  there  was  unnecessary  delay  In  applying 
to  have  them  attached.  The  evidence  of  the 
absent  witnesses  appears  to  be  merdy  cnmu- 
lathre.'  There  are  other  assignments,  which 
we  do  not  deem  material. 

Cioming  to  the  merits  of  the  case,  the  de- 
fendant's version  Is:  That  be  and  his  father 
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were  xetundng  to  their  home  from  Sparta, 
drlTlng  a  wild  team  of  borses  In  a  two-horse 
^USE7'  Tbat  they  met  the  deceased  and  wit- 
ne*B  Burgees  driviiig  aame  calvea  In  an  op- 
poBlte  direction,  and  they  were  "hollering" 
quite  londly, — more  so  than  was  necessary  to 
drive  the  cattle,  but  aa  If  they  were  drunk. 
They  met  in  a  lane,  and,  as  the  cattle  came 
running  along,  they  frightened  the  horses, 
and  caused  them  to  torn  the  buggy  out  of  the 
road,  on  the  side  and  upon  a  bank,  and  threw 
blm  out.  Defendant's  fiatber  drove  the  buggy 
up  the  road  about  eight  steps  from  where  It 
turned  over,  and  left  the  defendant  stand- 
ing at  that  place,  where  the  deceased  and 
BnrgeaB  came  up  and  began  cursing  him. 
That  he  said  to  deceased  that  he  wanted  no 
fuss,  and  deceased  called  him  a  damned  liar, 
when  he  replied  that  he  could  not  take  that 
from  him.  That  he  then  started  to  get  in  his 
buggy,  whea  deceased  stepped  between  him 
and  the  buggy  and  called  him  a  damned  liar 
again,  and  he  replied  that  he  was  another, 
and  deceased  then  struck  at  him,  but  he 
warded  ott  the  blow  to  a  considerable  extent, 
so  that  he  only  bit  his  hat,  but  he  Immediate- 
ly stmck  him  again.  In  the  eyes,  and  knocked 
him  down  backward.  That  he  caught  on  his 
hands.  That  deceased  threw  his  hand  Into 
his  pocket  in  trout,  and  defendant  tiien  pulled 
his  pistol  and  shot  firing  at  him  four  times. 
He  tfaonght  deceased  was  trying  to  draw  a 
knife  or  pistol,  and  he  shot  because  he  was 
afraid  of  being  killed.  Tbat  he  begged  him, 
when  tbe  quarrel  first  commenced,  to  get  on 
his  borse  and  go  on,  and  said  that  he  want- 
ed no  difficulty  and  bad  nothing  against  him. 
Tbat  deceased  and  Burgess  came  back  to 
where  defendant  was.  That  after  the  shoot- 
ing be  got  into  the  buggy  with  bis  father  and 
went  on  home,  about  2^  miles,  and  stayed 
there  nntll  arrested.  That  hia  father  told  the 
deceased  when  they  were  coming  down  the 
road,  driving  the  calves,  to  hold  up;  that 
be  waa  scaring  the  horses.— and  that  he  re- 
plied tbat  the  road  was  free  to  let  them  ran. 
Defendant  and  hla  father  bad  some  whisky 
in  the  boggy,  and  he  had  taken  two  or  three 
drinks,  but  they  were  not  drunk.  Tbat  he 
was  occBsIonally  in  the  habit  of  carrying  a 
pistol,  but  did  not  wear  it  all  tlie  time. 
That  deceased  never  told  him  daring  the 
difficulty  that  he  had  no  pistol.  The  defend- 
ant stated  that  he  bad  shot  at  another  person 
three  times  on  a  previous  occasion,  but  that 
Williams,  the  other  party,  bad  shot  at  him, 
and  that  he  had  a  fight  up  at  a  sawmill,  but 
denied  other  difficulties  about  which  be  was 
questioned.  Tbat  the  nea:t  day  after  the 
shooting  he  went  hunting  In  the  mountains, 
and  stayed  several  days,  and  was  arrested 
while  going  home.  Just  before  day.  That  be 
got  money,  and  made  arrangements  to  leave 
the  country.  That  he  was  arrested  about 
three  months  after  the  klliiug,  and  had  been 
dodging  tbe  officers.  And  that  during  the 
difficulty  he  had  his  hand  on  bis  hip,— an  at- 
titude usual  to  him.   The  testimony  of  the 


father  Is  aub^ntlally  the  same  as  tbat  of 
defendant.  It  appears  that  Oombs  Burgess 
and  Will  Jett  were  tiie  only  two  other  eye- 
witnesses of  the  Immediate  dlfflcnlty.  Both 
Jett  and  Burgess  were  with  deceased  when 
tbey  met  defendant  and  his  father.  Burgess' 
version  is:  Tbat,  aa  they  passed  the  buggy, 
defendant's  father  said  something.  That  he 
helped  to  tmra  tbe  horses  and  buggy  back  in- 
to the  road,  and  while  he  was  doing  so  de- 
fendant went  down  the  road  towards  WUhlte, 
and  took  hold  of  the  bridle  of  his  horse  and 
said,  "You  run  over  Charley,  but  you  can't 
run  over  me."  Wllhlte  replied  tbat  he  did 
not  run  over  Charley,  and  defendant  called 
blm  a  liar.  Wllhlte  replied  that  he  did  not 
want  any  fuss.  That  defendant  had  his  hand 
on  his  pistol.  Wllbite  got  off  his  borse,  and 
threw  the  reins  over  a  bush  at  the  side  of  the 
road,  and  told  defendant  not  to  do  anything 
to  him;  and  defendant  told  him  to  get  on  his 
horse  and  go  on  home,  or  he  would  blow  his 
head  otF.  That  defendant  had  his  hand  un- 
der his  coat,  but  whether  In  his  hip  pocket 
or  not  he  could  not  tell.  A  few  words  pass- 
ed, and  defendant  called  Wilhlte  a  liar  and  a 

son  of  a  ,  and  Wllhlte  thereupon  struck 

him  In  the  face  and  knocked  him  back,  and 
defendant  drew  his  pistol  and  fired  four  times. 
On  cross-examination  this  witness  confessed 
to  many  misdemeanors  and  crimes  that  he 
had  committed,  such  as  stealing  watermelons 
and  whisky,  and  causing  distiu'tmnces  at 
church,  and  stopping  the  mall,  and  tbat  he 
had  paid  to  get  out  of  a  great  many  scrapes, 
— so  many  that  he  could  not  remember  them; 
that  he  seduced  bis  two  cousins,  and  that  he 
never  stole  anything  he  did  not  need;  that 
he  was  a  chum  of  the  deceased,  and  related 
by  marriage;  that  Wllhlte  was  Imtween  the 
defendant  and  his  buggy  when  he  was  shot; 
and  that  the  defendant  was  not  doing  any- 
thing to  deceased  when  he  struck  him,  «e- 

cept  calling  falm  a  liar  and  a  son  of  a  . 

In  his  re-examlnatlon  the  witness  attempted, 
with  poor  saccess,  to  explain  his  many  esca- 
pades. He  dlso  stated  that  tbe  deceased 
struck  at  defendant  twice,  but,  he  thinks,  hit 
blm  only  once,  and  staggered  him  back,  but 
did  not  knock  blm  down.  Will  Jett.  tbe  oth- 
er witness,  was  a  negro,  and  testified  to  sub- 
stantially the  same  state  of  facts  as  Burgess. 
He  corroborates  him  in  the  statement  that 
after  defendant  got  out  of  the  buggy  he  went 
on  down  the  road  to  where  deceased  was. 
and  that  he  took  hold  of  bis  bridle  reins  and 
told  deceased  he  could  not  run  over  him  like 
he  did  over  Charley;  that  deceased  denied 
running  over  Charley,  and  got  down  off  his 
horse,  and  defendant  called  him  a  damned 
Uar,  and  told  him  to  get  on  his  horse  and  go 
bcane,  or  he  would  blow  his  head  oCT;  that 
defendant  bad  his  hand  under  his  coat  all  the 
time  while  talking  to  deceased;  tbat  deceased 
told  him  he  was  'not  armed,  and  wanted  no 
fuss;  that  when  Wllhlte  struck  defendant  he 
fired,  but  Wllbite  did  not  fall;  tbat  the  first 
thing  Wilhlte  said  in  tHe  trouble  was  tbat  * 
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bad  nothing  against  defendant,  and  had  noth-  i 
Ing  to  fight  him  with;  that  after  the  trouble 
be  went  away  from  the  county,  at  WUhlte's 
request,  and  on  Ms  money;  tbat  Wilbite  was 
between  the  defendant  and  his  buggy  when 
the  shooting  occtired,  and  was  doing  nothing 
but  talking  and   swearing.   The  physician 
testified:   That  Wllhlte  was  shot  in  the  right 
side,  about  two  Inches  below  the  right  nip- 
ple.  The  ball  ranged  downward,  and  went 
through  the  i^ht  long,   making  a  large 
wound,  which  caused  the  death.    That  Wll- 
hlte was  not  under  the  Infiuence  of  whisl^ 
Irhen  he  was  shot.  The  character  of  the  main  i 
witnesses  Is  severely  attacked,  and  it  must  , 
be  confessed  that  they  do  not  well  stand  the  [ 
test,— especially  Burgess;  but  it  seems  that  ' 
the  jury  believed  them,  and  there  Is  no  very 
great  difference  between  their  statements  and 
defendant's,  except  in  the  feature  that  they 
say  the  deceased  told  defendant  he  was  not 
anned.  and  that  the  defendant  advanced  up- 
on the  deceased  by  going  down  the  road  to 
him. 

It  la  earnestly  Insisted  tlie  facts  do  not 
make  out  a  case  of  murder  In  the  second  de- 
gree, but,  at  best,  only  manslaughter  done  in 
a  beat  of  passion.  There  la  evidence  tending 
to  show  something  of  a  gmdge  by  defendant 
i^Inst  deceased  on  account  of  his  form«' 
treatment  of  hla  brother  Charley,  but  It  la  In- 
sisted that  the  real  cause  of  the  killing  was 
the  hot  blood  aroused  at  the  moment  by  the 
blow  which  the  deceased  gave  the  defendant 
while  Intercepting  him  from  his  bng^.  The 
defendant  denies  that  be  made  any  reference 
to  the  form^  difficulty  with  Charley,  but  we 
think  the  weight  ot  the  evidence  Is  that  he 
did  refer  to  It.  There  ore  other  features  In 
the  case,  but  we  do  not  ttiink  they  are  of  suf- 
ficient Importance  to  pass  on  them  specially. 
We  think  the  weight  ot  the  evidence  Is  that 
the  defendant  advanced  upon  the  deceased  In 
a  threatening  mamier  after  he  was  thrown 
from  the  bu^y,  and  cursed  and  abused  him. 
and  tbat  he  shot  tibe  deceased  when  he  wa> 
In  an  upright  poritlon.  and  not  on  his  knees; 
that  deceased  was  unarmed,  and  the  defend- 
ant referred  to  the  previous  difficulty  between 
deceased  and  his  brother,  showing  an  old 
grudge;  and,  tmder  these  facts,  he  Is  guilty, 
as  found  by  the  jury,  and  the  Judgment  Is  af- 
firmed, with  costs. 


NASHVIIXE,  H.  &  8.  TURNPIKB  CO.  ▼. 

DAVIDSON  COUNTY. 

(Supreme  Court  of  Tennessee.    Jan.  19,  1901.) 

CONSTITUTIONAL  LAW— CHAR  TB  R— CONTRACT 
—TURNPIKEJ— EXCLUSIVE  PRIVILEGE- 
EMINENT  DOMAIN— INJUNCTION. 

1.  The  charter  ot  a  turnpike  company  (Act 
Jan.  4,  1830)  provided,  by  section  7,  that  It 
should  not  be  lawful  to  open  or  establish  any 
othor  road  so  near  as  to  injure  or  prejudice  Ite 
interest,  and  by  section  8  that  the  rights,  privi- 
lefces.  nod  immtmilios  granted  should  pass  to 
lUid  vest  in  its  succe»sora.  Complainant  a  (Siar- 
ter  (Acta  1831,  c.  46)  provided  that  it  should 


succeed  to  and  have  all  the  lights,  privlle^s, 
and  immunities  of  the  former  company.  Held, 
that  the  legislature  could  grant  sadi  rights, 
privities,  and  immunities  to  complainant,  and 
when  accepted  the  charter  became  a  contract 
between  the  state  and  complainant,  which  was 
inviolable,  under  Const.  U.  S.  art.  1,  S  10,  pro- 
viding that  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  a  contract. 

2.  ^e  charter  of  complainant  turnpike  com- 
pany (Act  Jan.  4,  1830,  and  Acts  1881,  c.  46) 
provided  that  it  should  not  be  lawful  to  open 
or  establish  any  other  road  so  near  as  to  injure 
or  prejudice  its  interests,  field,  that  such  pro- 
vision is  not  indefinite  or  uncertain,  aiace  the 
question  whether  the  new  road  is  so  near  the 
turnpike  aa  to  injure  or  prejudice  it  la  merely 
one  of  proof,  and  pecuniary  injury  can  be 
definitely  shown. 

3.  Complainant's  charter  (Act  Jan.  4,  1830. 
and  Acta  1831,  c.  46)  provided  that  it  should  not 
be  lawful  to  open  or  establish  any  other  road 
BO  near  as  to  injure  or  prejudice  its  Interests. 
The  county  was  about  to  open  a  new  road,  ex- 
tending from  another  turnpike  to  complainant's, 
at  a  point  beyond  its  principal  tollgate,  which 
would  greatly  impair  its  revenue.  Held,  that 
the  exclusive  privilege  granted  by  the  char- 
ter, though  an  inviolable  contract  with  tbe 
state,  must  yield  to  the  public  use,  on  just  com- 
pensation, and  hence  the  opening  of  such  new 
road  should  be  restrained  only  until  just  com- 

{lensation  has  been  paid  to  complainant  for  th(> 
ojury  which  it  will  suffer  by  the  opening  of 
the  new  road. 

Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Cook,  Chancellor. 

Action  by  the  Nashville,  Murfreesboro  & 
Sbelbyvllle  Turnpike  Company  against  the 
county  of  Davidson.  From  a  judgment  of 
the  court  of  chancery  appeals  athnning  a  de- 
cree of  tbe  chancellor  dismissing  complain- 
ant's bill,  it  appeals.  Reversed. 

John  J.  Vertrees  and  Parks  &  Harwood, 
for  appellant.  3.  A.  Gartwrlght,  for  appel- 
lee. 

WILKES,  J.  This  la  a  bin  by  the  turn- 
pike company  to  enjoin  the  county  of  David- 
son from  opening  and  building  a  public  road 
near  Nashville,  to  be  called  "Arlington  Av- 
enue." The  road  as  projected  Is  atMiut  one- 
half  a  mile  long,  and  ortenda  from  a  point 
on  the  company's  pike  just  beyond  Its  first 
tollgate,  In  an  obUijue  or  dlagtmal  direction, 
to  the  Stone  Blver  or  Gfalcken  pike,  near 
the  sontheast  comer  of  Ut  Olivet  Cemetery. 
The  Foad  simply  atenda  from  the  one  pike 
to  the  other,  and  not  beyond  either,  In  either 
dlrectlML  The  theory  of  the  bill  and  ground 
of  complaint  Is  that  the  proposed  road  will 
be  used  and  wfll  operate  as  a  shun  pike, 
whereby  payment  of  tolls  wlU  be  avoided  at 
Its  first  and  most  valuable  and  Important 
tollgate;  but  If  not,  technically  speaking,  a 
shun  pike,  stiU  the  turnpike  company  bas  a 
right  to  prevent  the  opening  of  the  road, 
because  It  violates  a  provision  of  Its  charter, 
and  Injures  or  destroys  an  exclusive  right 
which  the  charter  of  the  turnpike  company 
confers  upon  It  The  chancellor  held  against 
the  complainant  company,  and  denied  It  any 
relief  and  dismissed  Ibi  bill,  and  the  com- 
pany appealed.  Tbe  conrt  of  chancery  ap- 
peals reached  the  same  result  as  tbe  chan- 
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ceUor,  but  upon  different  grounds,  aad  tlie 
coinplainaiit  has  appealed  to  tills  court  and 
asaigned  errors. 

The  case,  as  It  comes  to  this  court,  depends 
upoa  the  validity  of  the  charter  provision,  and 
its  proper  construction  and  interpretation.  The 
L-oort  of  chancery  appeals  report  as  facts  that 
the  proposed  road  If  opened,  would  be  a  great 
public  conrenlence.  and  that  it  was  not  design- 
ed or  Intended  as  a  shun  pUce,  for  the  puriMse 
of  depriving  complainant  company  of  Its  tolls, 
but  from  a  sincere  purpose  to  subserve  the 
public  convenience,  but  that  it  will  material- 
ly injure  the  plaintiff,  Inasmuch  as  It  will 
be  used  by  a  large  number  of  people  as  a 
way  of  getting  into  the  city  of  Nashville  and 
leaving  it  without  having  to  pay  toll  at  gate 
No.  1  upon  complainant's  road,  and  this  dam- 
age Is  estimated  at  fi-om  $500  to  $1,500  per 
annum.  It  is  not  insisted  that,  outside  and 
independent  of  the  charter  provision  refer- 
red to.  the  complainant  could  prevent  the 
Imlldlng  of  this  road,  so  that  we  pass  at 
once  to  the  consideration  of  this  feature  of 
the  case,  inasmuch  as  complainant  now  bases 
Its  right  to  the  relief  prayed  for  upon  the 
provision  Id  the  charter.  Upon  this  point, 
see  the  case  of  Hyde's  Ferry  Turnpike  Co. 
V.  Davidson  Co.,  91  Tenn.  291,  18  S.  W.  620; 
Giarksvllle  &  B.  Turnpike  Co.  v.  Montgom- 
ery CJo.,  100  Tenn.  417,  45  S.  W.  345. 

The  complainant  company  was  chartered  In 
1S31  under  chapter  4(>  of  the  Acts  of  that  year, 
and  was  organized  and  has  been  operated 
under  that  charter  ever  since.  That  act 
gives  to  the  company  all  the  rights,  priv- 
ileges, and  Immunities  which  had  previously 
been  conferred  by  the  act  of  January  4, 
1S30,  upon  a  turnpike  to  be  built  from  Nash- 
ville to  Murfreesboro,  and  It  Is  In  this  latter 
charter  that  the  provision  in  question  is 
found  at  sections  7  and  8.  Section  7  Is  as 
follows:  "That  it  shall  not  be  lawful  to 
open  or  establish  any  other  road  so  near  as 
to  injure  or  prejudice  the  Interest  of  the 
said  Nashville  and  Murfreesboro  T.  P.  Co." 
Bection  8  provides  that  the  rights,  privileges, 
and  immunities  granted  to  the  original  mem- 
bers or  stockholders  of  the  company  should 
pass  to  and  vest  In  their  successors.  This 
is  all  that  Is  necessary  to  set  out  of  the 
charter;  and  conceding,  as  found  by  the 
court  of  chancery  appeals,  that  the  present 
company  is  entitled  to  all  the  rights,  priv- 
ileges, and  immunitleB  of  the  original  com- 
pany, the  question  recurs,  is  the  complain- 
ant company,  by  virtue  of  these  charter  pro- 
risiona,  entitled  to  enjoin  the  opening  and 
use  of  this  road  as  projected?  It  Is  not 
necessary  to  give  any  technical  deflnition  of 
tbe  terms,  "rights,  privileges,  and  immunl- 
lies,"  aa  used  in  tbe  charter.  It  Is  sufSclent 
to  say  that  under  these  terms  are  embraced 
such  things  as  are  valuable  to  the  company 
Id  the  exercise  of  the  franchises  conferred 
apon  it.  There  can  be  no  serious  doubt  but 
that  the  legislature  could  grant  to  the  cenx- 
plalnant  companr  muSi  a  tight  privilege,  or 


immunity  as  Is  contained  in  tills  act.  BaU- 
i-oad  Co.  V.  Hicks,  i>  BaxL  442;  In  re  Bing- 
hamton  Bridge,  3  Wall.  51,  77,  18  L.  Kd. 
137;  Humphrey  v.  Pegues,  16  WaU.  244,  21 
L.  Ed.  •326.  Nor  can  there  be  any  serious 
doubt  but  that,  upon  the  acceptance  of  a 
charter  with  such  provisions,  it  became  a 
contract  between  the  state  and  the  complain- 
ant company,  which,  under  section  10,  art. 
1,  of  the  federal  constitution,  would  become 
Inviolable.  As  to  what  will  be  the  ultimate 
effect  or  result  of  this  holding,  we  will  con- 
sider further  on.  We  are  now  considering 
tbe  question  of  the  validity  and  proper  con- 
struction of  tbe  provision.  The  court  of 
chancery  appeals  was  of  opinion  that  it  was 
not  sufficiently  definite  to  found  a  right  In 
complainant  to  tbe  relief  asked  In  this  case; 
and  that  court  cites  and  relies  In  Its  holding 
upon  principles  announced  In  the  following, 
among  other,  cases:  State  v.  Clarkavllle  & 
R.  Turnpike  Co.,  2  Sneed,  90;  Talmadge  t. 
Transportation  Co.,  3  Head,  338;  Gas  Co.  v. 
Williamson,  9  Heisk.  326;  aarksvllle  &  R. 
Turnpike  Co.  v.  Montgomery  Co.,  100  Tenn. 
417-421.  45  S.  W.  345.  In  tbe  first  of  these 
cases  it  is  said,  "Nothing  passes  against  the 
state  or  public  by  Implication."  In  the  case 
last  cited  it  Is  said.  "Nothing  is  taken  or 
conceded  to  a  corporation  but  what  Is  given 
In  unmistakable  terms  or  by  an  implication 
equally  clear."  And,  again,  the  conti'act.  to  be 
effective,  must  be  clearly  expressed  In  the 
charter.  Page  421,  100  Tenn,  and  page  346, 
4S  S.  W.  To  the  same  effect  see,  also.  Rail- 
road Co.  V,  Dennis,  116  U.  S.  665,  6  Sup.  Ct. 
625,  29  L.  Ed.  770;  Slldell  T.  Grandjean,  111 
U.  S.  412,  4  Sup.  Ct.  475,  28  L.  Ed.  321.  The 
correctness  of  this  holding  we  are  not  dis- 
posed to  question,  but  readily  approve. 

The  court  of  chancery  appeals  was  of  opin- 
ion that  the  charter  provision  was  indefinite, 
in  that  it  did  not  define  the  territorial  limits 
or  distance  within  wiiich  the  road  should  not 
he  constructed;  and,  bearing  upon  this  fea- 
ture of  the  case,  the  court  of  chancery  ap- 
peals cite  the  cases  of  Enfield  Toll-Bridge 
Co.  V.  Hartford  &  N.  H.  R.  Co,  17  Conn. 
40,  42  Am.  Dec.  716;  Proprietors  of  Plsca- 
taqua  Bridge  v.  New  Hampshire  Bridge,  7 
N.  H.  35;  Bridge  Properties  v.  Hoboken  Co., 
1  WaU.  116,  17  L.  Kd.  571;  In  re  Blnghamp- 
ton  Bridge,  3  Wall.  61,  18  L.  Ed.  137.-as 
lUustratlng  their  position  and  ruling,  and  as  In- 
dicating the  proper  mode  and  degree  of  def- 
Initeness  requisite  to  create  an  exclusive 
right  or  franchise.  The  substance  of  the  po- 
sition taken  by  the  court  Is  that  If  the  pro- 
vision were  that  no  other  road  parallel  or 
practically  parallel  to  the  complainant's  line 
could  be  opened  within  any  given  distance, 
—as,  for  Instance,  a  mile,  or  five  miles,  or 
any  other  designated  distance.  It  would  be 
valid  and  definite.  We  are  unable  to  agree 
with  the  court  of  chancery  appeals  In  their 
view  of  this  matter.  We  cannot  see  that  the 
fixing  of  exact  distances  or  territorial  limits 
Is  an  any  more  definite  prorl^on  than  the  one 
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lucorporated  In  this  charter.  It  is  quite  pos-  t 
Bible  that  the  opening  of  a  aew  road  parallel  | 
to  complaiaant's  road,  and  wltbln  one  mile  ' 
or  Ave  mUee  of  It,  would  not  In  any  -way  ia- 
Jiire  complalnanf  ■  road;  and  tliis  is  tiie 
test  applied  by  that  court  It  is  certainly  bet- 
ter that  upon  the  question  of  opening  a  pub- 
lic road  the  test  should  be  the  necessity  and 
couvenlence  of  the  road,  on  the  one  baud, 
and  the  injnry  to  the  existing  road,  upon  the 
other.  The  public  Is  certainly  entitled  to  all 
the  roads  necessary  for  Its  use,  and  the  com- 
plainant should  not  complain,  no  matter  how 
near  tliey  were  constructed  to  Its  road.  If 
they  did  not  Injure  it.  It  is  true  that  In  the 
caaea  cited  the  court  of  chancery  appeals 
ttie  question  Is  made  to  turn  upon  the  mat- 
ter of  distance  or  territorial  limit,  but  this 
was  because  of  the  proTlslons  of  the  charters 
which  were  under  condderation,  and  which 
preacrlloe  territorial  limits.  It  does  not  nec- 
essarily follow  that  charters  which  do  not 
fix  such  limits  or  zones  are  Indefinite.  In 
either  case  the  question  Is  one  of  proof  in  ttie 
one  caae,  as  to  distance;  in  the  other,  as  to 
Injury.  The  latter  may  not  be  as  readily  as- 
oertalned  as  the  former,  and  by  the  same 
means  of  survey,  but  Injury  is  susceptible  of 
proof  equally  as  is  distance.  Mow,  In  the 
present  case  the  court  of  chancery  appeals 
lias  found  that  the  new  or  proposed  road  Is 
one  of  public  eonvenlraiee,  but  not  one  of  pub- 
lic necessity,  and  that  it  will  materially  in- 
jure the  c(«iplainant's  road.  The  -vague  and 
indeterminate  conditlonB  which  tlie  court  of 
chancery  appeals  imputes  to  the  terms  of  the 
charter  do  not  relate  to  it,  but.  if  they  exist 
at  all,  pertain  to  the  proof  that  must  be  made. 
Proof  must  be  made  In  either  case,  and  It 
may  and  probably  would  be  harder  to  make 
in  the  one  case  than  In  the  other.  We  bave 
constant  questions  arising  in  the  courts  of 
"reasonable  notice,"  "reasonable  skQl,"  "rea- 
sonable care,"  and  "reasonable  compensa- 
tloo";  and,  while  deflulte  limits  are  not  fixed 
in  any  of  these  cases,  It  does  not  follow  that 
they  are  Indefinite,  since  they  are  ascertain- 
able by  proper  inquiry  and  judicial  Investi- 
gation. The  charter  provision  la  virtually  as 
II  It  read,  "No  other  road  should  be  opened 
or  established  so  near  this  road  as  to  ma- 
t«:1ally  reduce  its  revenues,  within  the  judg- 
ment of  a  court  of  competent  jurisdiction;" 
and  the  act  conld  not  be  classed  as  vague  and 
indefinite  nnder  such  a  provision.  In  the 
one  case  It  must  be  shown  that  the  road  com- 
plained of  is  within  a  certain  geographical 
distance  or  territorial  zone;  in  the  other,  that 
It  is  a  material  Injury  to  the  otabllahed  road. 
In  the  one  case  the  test  Is  a  phTBical,  In  tbfl 
other  a  financial  one. 

We  are  of  opinion  that  the  court  of  chan- 
cery ai^alB  are  in  error  in  their  view  of  the 
case,  and  that  complainant  la  entitled  to 
relief,  and  the  question  now  to  be  consid- 
ered is  the  character  and  extent  of  the  re- 
lief that  alMrald  be  granted.  Before  pasring 
to  this,  however,  we  refa  to  tbe  contentloa 


made  for  tbe  county  that  the  charter  bad 
reference  to  a  parallel  road,  or  one  rlrtually 
Ijarallel.  to  the  existing  road,  and  therefore 
a  competitor  with  IL  But  this  contention  is 
not  supported  by  t^  lai^age  or  reason  of 
tbe  act.  The  critical  question  is  not  whether 
the  new  road  la  parallel,  or  bas  tbe  same 
trend  or  direction  as  tbe  established  road,  fur 
there  might  be  such  a  road  without  injury  to 
the  established  road;  but  the  questitm  is. 
does  tile  new  road,  as  constructed  or  project- 
ed, injure  or  prejudice  the  interest  of  the  old 
road?  If  it  does.  It  Is  wlthbi  the  Inhibition  of 
the  charter,  no  matter  what  its  dlrecOoo  may 
be.  As  a  matter  of  fttct  however,  tbe  new 
road,  when  used  In  conuection  with  the 
Chicken  or  Stone  Blver  pike,  does  make  a 
line  substantially  paraUel  with  the  old  road 
In  the  case  of  Bed  Blver  Bridge  Go.  v.  Mayor, 
etc..  ot  ClarksvUle,  1  &ieed,  170,  It  was  h^ 
that  a  grant  by  charter  from  the  legislature 
of  an  exclusive  right  to  build  a  toll  bridge 
within  certain  limits,  although  a  contract,  is 
snch  an  exclusive  right  as  must  yield  to  tbe 
public  use,  upon  just  compensation  being 
paid  therefor,  without  vlolsting  said  contract 
or  impairing  Its  obligation.  In  tbe  sense  of 
the  constitution.  This  doctrioe  h  recognised 
and  approved  In  Clarksvllle  A  R.  Turnpike 
Oo.  V.  Montgomery  Ck>.,  100  Tenn.  42K.  45  S. 
W.  »45.  citing  6  Am.  &  Eng.  Enc.  Law,  545. 
546;  Dyer  v.  Bridge  Co.,  27  Am.  Dec.  «55. 
To  the  same  effect  are  Bnfleld  Toll-Bridge 
Co.  V.  Hartford  &  N.  H.  R.  Co..  17  Cona. 
40.  42  Am.  Dec.  716;  Proprietors  of  Plscata- 
qua  Brid|(e  v.  New  Hampshire  Bridge,  7  N. 
H.  35;  State  v.  Noyes,  47  Mo,  189;  Mason  v. 
Bridge  Co..  17  W.  A'a.  896.  We  are  ot  opin- 
ion, therefore,  that  there  la  error  In  tiie  decree 
of  the  court  of  chancery  appeals,  as  herein 
Indicated,  and  the  decree  ot  that  court  Is  re- 
versed and  modified.  Tbe  cause  Is  remanded 
to  the  chancery  court  of  Davidson  county  for 
a  reference  and  ascertainment  of  tbe  com- 
pensation  that  should  be  paid  to  the  com- 
plainant for  opening  this  road,  and  when  the 
amount  is  ascertained  and  paid  the  county 
shall  be  entitled  to  open  and  operate  the 
road,  and  unUI  that  time  the  Injouctlon  will 
remain  in  force.  Tbe  costs  of  the  cause  up 
to  the  present  time  will  be  paid  by  the  connty. 


MARK  TWAIN  LUMBER  00.  T.  HBBKR- 
MAN  et  8l. 

(Supreme  Court  of  Teunessee.   Dec.  15,  1900.) 

APPBARANCE— SPECIAL  APPEARANCE-WAIV- 
ER OF  OBJBCTIONS— PLBA  IN  ABATEMENT- 
STATUTE  3— SB  R  VIC  H  ON  AOENT-RKaiDBNT 
AGENT. 

1.  It  was  not  error  to  set  aside  a  decree  pro 
eonfesso  and  permit  a  plea  in  abatement  to  b« 
filed  ~to  the  jorisdicUoa  on  the  ground  that  the 
appearance  on  such  motion  was  a  submiafiioo 
to  the  jnrisdictioo. 

2.  Shannon's  Code,  |  4542,  declares  that  when 
a  compfLuer.  corporatioa,  or  individual  has  aa 
Agency  in  any  county  other  than  that  In  which 
the  principal  resides,  service  ot  process  may 
1m  made  on  aa  affent  eaa^oyeA  uerehi  la  aH 
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actions  in  such  eoaot?  srowing  out  of  the  busi- 
□esa  or  connected  with  the  principal.  Held, 
that  the  statnte  only  aathorueB  niit  aKainat 
such  Donteudent  wb«ie  the  aijeiit  is  »  resident 
in  the  county,  and  hence  semee  of  process  in 
the  county  where  suit  was  brought  on  au  agent 
who  operated  in  several  counties,  traveling 
from  place  to  place,  and  stopping  wherever 
coaTenieiit,  sometimes  for  three  or  four  d^ys 
at  a  time  in  the  county  where  service  was 
made^  gave  tiie  coart  no  Jurisdiction. 

Appeal  from  chancery  court,  F eatress 
county;  T.  J.  Fisher,  Chancellor. 

Salt  by  the  JJark  Twain  Lumber  Company 
against  Lieberman,  XiOvemau  &  O'Brien  and 
oLhers.  From  a  decree  of  the  court  of  chan- 
wry  appeals  affirming  a  decree  of  the  chan- 
cery court  In  favor  of  defendants,  plaintl£f 
appeals.  Affirmed. 

Smith,  Smith  ft  Lansden,  for  antdlant. 
Conatser  ft  Oase,  Cor  appellees. 

WILKES,  J.  This  Is  a  bill  filed  by  a 
domestic  corporation  In  Fentress  county 
against  the  defendants,  who  are  residents  of 
Davidson  connty,  to  recover  $3,658.34,  al- 
leged to  be  due  from  the  defendants  for  lum- 
ber sold  to  them  in  Fentress  county.  Sub- 
pcena  to  axiswer  was  served  upon  A.  F. 
Brasswetl,  who.  It  is  alleged,  was  the  agent 
of  tbe  firm  In  Fentress  county.  Brasswell. 
ua  an  Individual,  was  also  made  a  defend- 
ant to  the  bin.  Process  was  executed  re- 
turnable to  the  April  term  of  the  court,  but 
there  having  been  no  term  of  the  court  held 
in  April,  a  pro  confesso  was  taken  against 
the  defendants  at  the  May  rules.  On  the 
23d  ef  Uay  the  individual  members  of  the 
tirm  aoade  affidavit  tot  the  pur[>o8e  of  having 
the  pro  confesso  set  aside,  and  In  It  stated 
that  they  had  prepared  to  defend  the  suit, 
and  that  they  file  with  the  affidavit  a  sworn 
answer  to  the  blU;  and  It  was  asked  that 
the  pro  coafesso  be  set  aside,  and  they  be 
allowed  to  tile  their  answer,  but  no  answer 
as  a  matter  of  fact  was  filed.  The  chancel- 
lor set  aside  the  pro  confesso,  and  in  his 
order  setting  it  aside  stated  that  the  de- 
fendants asked  leave  to  defend  by  filing  'a 
plea  in  abatement  tendered  with  the  motion, 
but  that,  if  the  court  should  be  of  opinion 
that  the  plea  In  abatement  could  not  be  con- 
aldered,  then  they  ask  leave  to  file  the  an- 
swer presented  therewith,  and  be  allowed  to 
defend  thereunder.  The  order  allowed  the 
pro  confesso  to  be  set  aside,  and  granted 
leave  to  the  defendants  to  make  such  de- 
fense as  they  might  deem  proper.  They 
thereupon  filed  a  plea  in  abatement,  properly 
s\\*om  to.  In  which  they  stated.  In  substance, 
that  they  were  a  partnership  doing  busi- 
ness In  Nashville,  Davidson  county,  Tenn., 
and  were  residents  of  that  connty  when  the 
bill  was  filed,  and  that  complainant  was  a 
resident  of  Fentress  connty;  that  they  had, 
when  the  bill  was  filed,  no  office  or  agency 
or  resident  agent  in  Fentress  county,  where 
it  was  filed;  that  process  had  never  been 
served  upon  tbem;  and  they  asked  that  the 


suit  be  abated.  There  was  a  motion  to 
strike  out  the  plea  because:  (1)  Defendants 
had  permitted  a  pro  confesso  to  be  taken, 
and  thereby  submitted  to  the  Jurisdiction  of 
the  court  (2)  They  had  entered  their  ap- 
pearance to  make  the  motion,  and  thereby 
submitted  to  the  Jurisdiction;  that  the  plea 
was  Insufficient  In  form  and  substance.  In 
that  It  did  not  allege  that  the  firm  had  no 
agent  In  Fentress  county,  nor  any  office  in 
that  county,  when  service  of  process  was 
made.  The  defendants  were  allowed  to 
amend  their  plea  so  as  to  allege  that  they 
had  no  office  In  Fentress  county,  and  the  mo- 
tion to  strike  out  was  overruled,  and  the 
j  complainant  was  required  to  Join  issue  on 
I  the  plea,  to  which  he  excepted.  Evidence  of 
!  the  defendant  Brasswell  was  heard,  and  up- 
on It  the  chancellor  sustained  the  plea  in 
abatement  and  dismissed  the  bill;  to  which 
complainant  excepted,  and  It  thereupon 
prayed  an  appeal,  which  was  granted.  The 
court  of  chancery  appeals  was  of  opinion 
that  the  chancellor  committed  no  error  la 
setting  aside  the  pro  confesso.  and  permit- 
ting the  plea  in  abatement  to  be  filed  to  the 
Jorisdlctlon;  that  the  entry  of  appearance 
was  simply  for  the  purpose  of  contesting  the 
Jurisdiction,  and  not  for  a  trial  on  Its  merits, 
and  was  not  a  submission  to  the  Jurisdiction; 
and  in  this,  we  think,  that  court  was  correct 
That  court  was  also  of  the  opinion  that  the 
court  below  acquired  no  Jurisdiction  of  the 
defendants  Ueberman,  Loveman  &  O'Brien  by 
service  of  subpoena  upon  defendant  Brasswell; 
that  the  true  meaning  of  our  statute  (Shannon's 
Code,  9  4542)  Is  that  suit  may  be  brought  la 
any  county  where  a  corporation,  company,  or 
Individual  has  an  office,  agency,  or  place  of 
business  located  In  the  county,  and  does  not 
mean  a  mere  traveling  agent,  but  one  resi- 
dent In  the  county,— citing  Railroad  Co.  v. 
Walker,  9  Lea,  481.  The  testimony  of  Brass- 
well  was,  in  substance,  that  he  was  defend- 
ants' agent  to  buy  logs;  that  he  made  pur- 
chases without  consulting  with  them,  and 
drew  drafts  on  them,  signing  the  same  as 
agent;  that  he  had  paid  out  for  them  In 
Fentress  county  about  $80,000  for  logs;  that 
he  received  his  mall  and  bad  his  washing 
done  In  Picket  county,  Tenn.;  that  he  op- 
erated in  Fentress,  Picket  Overton,  and  Clay 
counties  In  Tennessee,  and  bought  some  logs 
In  Clinton  and  Wayne  counties,  Kentucky; 
that  he  traveled  from  place  to  place,  stopping 
wherever  convenient,  carrying  his  books, 
branding  Iron,  and  draft  book  with  him;  that 
he  brands  the  timber;  and  that  he  advanced 
money  to  the  complainants  to  a  specltled  sum  on 
the  contract  on  which  this  suit  is  based;  that 
he  was  frequently  In  Frentress  count}',  and 
bad  stayed  three  or  four  days  at  a  time  In 
Its  county  town,  but  that  most  of  the  time 
be  was  on  the  ecveral  rivers  that  run  through 
his  territory;  that  complainant's  residence  as 
a  corporation  was  In  Fentress  county,  while 
the  defendants'  as  a  firm  or  partnership  was 
In  Davidson  county.  This  court,  in  constr* 
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Ing  tbe  statute  to  which  we  have  referred 
(Sbaimoa's  Code,  8  4542),  has  held  that  the 
agency  Intended  hy  the  statute  means  some 
office,  agency,  or  place  of  bnalDess  located  In 
tbe  county,  and  does  not  mean  a  mere  trarel- 
tng  agent,  but  an  agent  resident  In  tbe  coun- 
ty. Railroad  Co.  r.  Walker,  9  Lea,  4^1.  We 
think  that  case  analogous  to  tbe  present,  and, 
following  Its  boldlng.  we  are  of  opinion  that 
Brasswell  was  not  sucb  agent  as  Is  contem- 
plated the  section,  and  the  service  upon 
blm  was  not  sufficient  to  give  Jurlsdlctlcm  of 
the  firm  of  Lleberman,  Loveman  &  O'Brien. 
It  follows  that  tbe  decree  of  tbe  court  of 
chancery  appeals  Is  affirmed. 


LITTEREB  at  aL  T.  TIUMONS. 
(Bopreme  Court  of  Tennessee.   Jan.  5,  1901.) 

APPEAL,   AND  BBROR— RB1C0BI>- ASSIGN UENT 
OF  BRROR— VERDICT— EVIDENCE 
—REVERSAL. 

1.  Where,  on  appeal  from  a  Judgment  for 
rest  for  a  store  occupied  by  one  sdling  mer* 
chaodise  on  commission  for  defendant,  and  not 
authorised  to  contract  any  debt  against  him, 
there  was  nothing  in  the  record,  except  In  the 
motion  for  a  new  trial,  which  showed  that  tbe 
ground  of  the  judgmeat  was  that  defendant 
was  estopped  from  denjlng  his  liability  because 
of  his  failure  to  notify  plaintiCf  that  ne  would 
not  be  liable  when  be  first  learned  that  bis 
asMit  was  occupying  plaintiff's  store,  an  as- 
ngnment  that  the  court  erred  in  holuog  that 
defendant  was  estopped  will  sot  be  consid- 
ered. 

2.  Where,  in  action  to  recover  rent  for  a  store 
occupied  by  one  selling  merchandise  on  com- 
mission, plnintiff'B  evidence  made  out  a  clear 
case  of  liability,  a  judgment  in  his  favor  will 
not  be  disturbed  on  appeal. 

Appeal  from  circuit  cotot,  Davidson  conn- 
ty;  J.  W.  Bonner,  Jndge. 

Action  by  C.  A.  Lltterer  &  Co.  against  W. 
H.  Timmons.  From  a  Judgment  in  favor  of 
plaintiffs,  defendant  appeals.  Affirmed. 

B.  8.  Scruggs,  for  appellant  Douglas- 
Wlkle,  for  appellees. 

WILKBS,  J.  This  case  was  commenced 
before  a  Justice  of  tbe  peace  of  Davidson 
county  In  1898  to  recover  rent  for  a  store- 
house In  Thompson  Station  from  August  1, 
1805,  to  January  1,  1807.  This  storehouse 
wao  occupied  by  one  Crlts,  who,  as  the  de- 
f^idant  testifies,  was  to  sell  merchandise 
for  blm  on  commission,  but  who  was  not  au- 
thorized to  contract  any  debt  against  the 
defendant  Judgment  was  given  for  $85  by 
tbe  Justice,  and  defendant  appealed  to  tbe 
circuit  court  of  Davidson  county.  Tbe  cause 
was  there  beard  vrlthout  a  Jury,  and  tlie 
Judgment  of  the  Justice  affirmed.  Defendant 
has  api>ealed  to  tbia.  court,  and  assigns  as 
error: 

1.  That  tbe  court  rared  In  holding  that  tbe 
defendant  was  estopped  from  denying  bis 
liability  on  ^alntlfTs  debt  because  of  bis 
failure  to  notify  ^alntlfl  that  he  would  not 
be  liable  for  same  when  be  first  learned  that 
bis  agent  was  occupying  plaintUTs  bouse. 


There  Is  no  request  made  of  the  trial  Judge 
to  reduce  his  findings  of  fact  and  law  to 
writing,  and  there  is  nothing  bn  the  record, 
except  In  tbe  motion  for  a  new  trial,  which 
shows  that  estoppel  was  tbe  ground  for  the 
trial  Judge's  Judgment  This  assignment, 
therefore,  la  not  well  made. 

2.  There  Is  no  evidence  to  sustain  the 
Judgment  of  the  court  below.  The  only  real 
question  of  fact  In  tbe  case  Is  whether  the 
defendant  rented  the  storehouse,  or  made 
blmself  liable  to  the  plaintiff  for  it  to  be 
occupied  by  his  agent  The  evidence  of  the 
plaintiff  makes  out  a  clear  case  of  liability; 
end,  this  being  so,  under  tbe  rule  of  this 
court  that,  when  there  Is  any  evidence  to  sup- 
port the  finding,  the  Judgment  of  the  lower 
court  will  not  be  disturbed.  Tbe  Judgment 
must  be  affirmed,  with  costa 


STATE  T.  FUBJknNG.. 
(Supreme  Court  of  Tennessee.   Jan.  S,  1901.) 

USURY— STATUTORY  PROVISION— AFFEALr- 
USURY  LESS  THAN  (ID-PUNISHMENT. 

1.  The  act  of  1835  (Shannon's  Code,  SS  6732, 
6783)  provides  that  no  person  shall  receive  by 
way  of  compensation  fw  the  nse  of  money 
more  than  6  per  cent  per  annum,  and  that  the 
pnnishment  of  the  offense  Bhall  be  a  fine  in  no 
case  less  than  $10,  nor  more  than  tbe  usury  re- 
ceived. The  interest  law  of  1809  declares  that 
a  conventional  rate  of  interest  may  be  dtarged 
by  a  written  consent  of  the  parties,  and  that  in 
the  absence  of  such  written  agreement  tbe  In- 
terest and  usutT  laws  then  in  force  shall  remain 
as  before.  Held,  that  the  act  of  1885  was  not 
repealed  by  the  act  of  1869,  which  only  takes 
nceptional  cases  out  of  the  former  act. 

2.  Under  Shannon's  Code,  M  6732,  6733,  pro- 
viding that  no  person  shall  ^rm  more  than  ft 
per  cent,  per  annum,  and  that  uie  pnniduuent 
of  the  offense  shall  be  a  fine  in  no  case  less 
than  ¥10,  nor  more  than  the  amount  of  the 
usury  received,  receiving  usury  in  a  sum  lesn 
than  $10  is  subject  to  a  fine  of  $10. 

Appeal  from  criminal  court  Davidson  coun- 
ty; J.  M.  Anderson,  Judge. 

E.  M.  Fleming  was  convicted  ot  receiving 
nsuiy,  and  he  appeals.  AfBrmed. 

John  T.  Lellyett,  for  appellant  O.  W. 
Pickle,  Atty.  Gen.,  and  W.  B.  Hudson.  Asst 
Atty.  Qai.,  for  the  State, 

WILKES,  J.  This  Is  an  indictment  for  re- 
ceiving usury.  Tbe  charge  Is  that  defmdant 
did  exact  and  receive  from  one  Eliza  Ben- 
son, colored,  as  compensation  fw  tbe  use  of 
money,  a  usurious  rate  of  Interest  to  wit, 
300  per  cent  per  annum  on  $5,  <ff  $1.60  tot 
tbe  use  of  $5  for  tbe  period  of  one  month. 
The  cause  was  tried  In  tbe  court  below  with- 
out a  Jury,  and  the  learned  judge  found  the 
defendant  guilty,  and  that  $1.60  was  char- 
ged under  disguise  for  the  use  ot  money,  as 
charged.  Very  many  exceptions  axe  made, 
and  many  errors  are  assigned  to  the  action 
of  tbe  court  below,  witb  great  particularity 
of  detail. 

Our  statutes  in  regard  to  usuzj  are  tiius 
set  out  in  Shannon's  Code: 
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"Sec  6782.  No  perwm  ihttll  recelTe  ^ 
war  of  compensation  for  tbe  use  of  money 
more  than  at  Uie  rate  of  alx  doUan  for  tbe 
on  of  one  bandied  dollars  for  one  year. 

"Sec  67S3.  The  punishment  of  this  offense 
Shan  be  a  fine  in  no  case  less  than  ten  dol- 
lan,  nor  more  than  the  amount  of  the  usury 
recdTed.  to  be  ascertained  by  the  jury."  etc. 

These  statutes  bad  their  origin  in  tbe  Acts 
of  isa5-a8b  c.  sa  Xbey  are  brought  forward- 
into  our  Code  of  1868  as  sections  4821  and 
4822,  and  In  tbe  compilation  of  Mlllllten  & 
Vertrees  as  sections  6^  snd  S623. 

The  first  Insistence  Is  that  these  acta  were 
repealed  by  the  act  of  186&-70  called  the 
**ConTentIonal  Interest  Law,"  and  when  this 
latter  act  was  repealed  by  the  Acta  of  1877. 
c.  21,  p.  36,  the  fwmer  laws  were  not  re- 
established or  re-enacted.  We  are  of  opln- 
lon  this  attention  Is  not  correct,  and  that 
tbe  act  of  183S  (Code  1858,  SI  4821.  4822) 
was  not  repealed  by  the  act  of  186&-70. 
l^at  act  does  not  purport  to  repeal  any 
former  act,  but  only  to  amend.  It  only  pro- 
vides, in  enbstance.  In  the  first  section,  for 
a  ccmveatlonal  rate  of  Interest  by  written 
agreement  of  parties,  and  by  the  second 
section  that  the  interest  and  usury  laws 
then  in  force  should  remain  as  theretofore, 
in  the  absence  ot  such  written  agreement; 
and  by  tbe  third  section  a  penalty  and  pun- 
ishment are  provided  for  a  Tloiatlon  of  the 
first  section.  The  two  acts  are  not  In  con- 
filct,  but  the  act  of  18G&-70  only  provides 
for  an  exceptional  case,  to  be  taken  out  of, 
and  not  to  be  treated  as  within,  the  provl- 
Blous  of  the  act  of  1885  and  Code  1858,  SI 
4821,  4822. 

The  second  contention  Is  that  under  the 
wording  and  language  of  section  6733,  Shan- 
non's Code,  It  was  never  Intended  by  the 
general  assembly  to  pnnlsh  tbe  taking  of 
usury  when  tbe  amount  taken  Is  less  than 
$10.  In  other  words,  tbe  statute  says  that 
the  fine  in  no  case  idiall  be  mare  than  the 
usury  recdved,  and  In  no  case  less  than 
$10,  so  that  If  the  usury  received  was  less 
than  yiO  no  fine  can  be  assessed;  and  the 
argtiment  Is  that  for  such  a  smalt  offense  the 
legislature  did  not  think  proper  to  aflOx  a 
penalty.  It  appears  that  tbe  section,  from 
tbe  peculiar  collocation  of  words,  is  sus- 
ceptible of  this  construction.  But  when  we 
look  to  tbe  original  act  of  iS3S,  from  which 
It  was  complied,  the  meaning  and  proper 
construction  appear  at  a  glance.  It  reads 
as  follows:  "Shall  be  fined  a  sum  not  more 
than  the  whole  tuuzious  Interest,  so  taken 
and  received,  which  amount  shall  be  ascer- 
tained by  the  Jury,  trying  the  case:  provid- 
ed, no  fine  shall  be  less  than  fiaoo.**  We 
are  of  opinion,  therefore,  that  the  act  was 
iotended  to  apply  to  all  cases  of  receiving 
usury,  no  matter  what  the  amount  taken 
iBlgbt  be;  and  tbe  provision  Is  that  the 
ndnimnm  punishment  shall  be  |10  in  any 
case,  bnt  tbe  maximum  shall  In  no  case  «• 
eeed  tbe  uanry  taken,  when  the  usury  ex- 


ceeds flO.  Using  the  same  words  of  tbe 
statute,  but  In  a  different  collocation,  the 
section  would  read:  "The  punishment  of 
this  offense  shall  be  a  fijie  not  more  than  the 
amount  of  the  usury  received,  to  be  ascer- 
tained by  the  jury,  but  In  any  case  not  less 
than  ten  dollars."  This,  we  think.  Is  the 
proper  meaning  of  the  Statute;  and.  thus 
read,  the  taking  of  usury  in  an  amount  less 
than  $10  subjects  the  taker  to  a  fine  of  that 
amount.  Taking  usury  to  an  amount  great- 
er than  flO  subjects  tbe  taker  to  a  fine  not 
more  than  tbe  usury  received. 

Some  exceptions  are  made  that  the  evi- 
dence does  not  sustain  the  finding  of  the 
trial  Judge,  but  we  think  they  are  not  well 
made,  and  that  the  offense  Is  made  out,  and 
we  aSBrm  the  Judgment,  with  costs. 


WALLBB  et  al.  v.  MARTIN  et  al. 

(Snpreme  Court  of  Tennessee.   Feb.  %  1901.) 

WILLS-CONSTRUCTION— UFB  B8TATB— POWBR 
or  DISPOSITION— BBTATB  BT  OURTBST 
— DESCENT— HBIRS, 

1.  Whire  a  will  bequeathed  certain  i^roperty 
to  a  woman  for  her  natural  life,  remainder  to 
her  legal  heirs,  and  provided  that  such  prop- 
erty should  be  under  the  cmtrol  of  the  devisee, 
free  from  her  husband's  debts,  but  that,  should 
any  of  them  desire  to  sell  their  lands,  they 
might  do  so,  provided  they  would  reinvest  rhe 
money  in  other  lands  and  take  the  deed  to  her 
and  her  legal  hdrs,  with  the  same  proviBiona 
contained  in  the  will,  the  power  of  disposition 
given  did  not  vest  a  fee  in  the  devisee,  since  It 
was  not  unlimited,  but  was  restricted  to  a  sale 
for  rdnvestment  on  tbe  same  tMms  under 
which  the  original  property  was  held;  and 
hence  tbe  devisee's  husband  could  take  no  estate 
by  tbe  curtesy,  as  her  estate  terminated  with 
her  life. 

2.  Where  a  will  bequeathed  certain  property 
to  a  woman  for  life,  r«naiader  to  her  legal 
heirs,  tbe  rule  that,  where  a  party  would  take 
by  descent  the  same  estate  that  a  devise  pur- 

Sorted  to  give  him,  he  would  take  the  land  by 
escent,  and  not  by  devise,  did  not  apply,  since 
Buch  heirs  did  not  talce  tbe  same  estate  under 
the  will  as  they  would  take-  by  descent,  and 
hence  the  estate  did  not  vest  in  the  woman  and 
her  heirs,  so  as  to  convert  her  Ufa  estate  Into 
a  fee. 

3.  Where  a  will  bequeathed  property  to  a 
woman  for  life,  remainder  "to  her  legal  heirs," 
and  authwized  the  sale  of  the  property  for  re- 
investment in  other  lands  if  the  deeds  therefor 
were  taken  in  the  name  of  snch  woman  "and 
ber  legal  heirs,  with  the  same  provlsloas  con- 
tained in  the  will,"  the  words  "legal  heirs" 
were  equivalent  to  "children  or  their  descend- 
ants," and  th»  estate  did  not  vest  In  her  and 
her  heirs,  so  as  to  convert  the  life  estate  into  a 
fee. 

Appeal  from  chancery  court,  Witscm  county; 
J.  S.  Gribble.  Chancellor. 

Suit  by  Llewellyn  Wall«>  and  others  against 
T.  A.  Martin  and  otiiers.  From  a  decree  in 
favor  of  complainants,  defendants  ^>peal. 
Affirmed. 

Cantrell  &  McMilhm.  tor  ^^lellant  Martin. 
McClaln  &  McCUUn,  tor  appellees  Mrs.  Omo- 
hundro's  children. 

WILKES.  J.  The  question  In  this  caae  Is 
to  determine  tbe  rlChti  of  B.  J.  Omohundro 
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to  a  homestead  In  certain  real  estate  In  con- 
troTersy.  Tbe  ccmtest  arises  between  the 
heira  at  law  of  his  wife,  Mary  E.  Omohandro. 
and  a  creditor  of  the  husband,  who  bad  levied 
upon  the  Interests  of  the  husband  In  the  land 
and  sold  It.  upon  tbe  theory  that  he  had  a  life 
estate  In  It  as  tenant  by  the  curtesy.  The 
present  proceeding  Is  by  the  heirs  of  Mrs.  Omo- 
bnndro  to  enjoin  further  proceeding  to  set 
apart  such  homestead,  upon  the  theory  that 
upon  the  death  of  Mrs.  Omohundro  the  prop- 
erty descended  to  them,  and  that  Mrs.  Omo- 
hmulro  had  but  a  life  estate  in  the  premises, 
and  her  surrlrtug  husband  could  not  have, 
therefore,  any  estate  as  tenant  by  the  curtesy 
In  them.  The  chancellor  held  that  the  hus- 
band had  no  estate  by  curtesy  Id  tbe  land,  and 
tbe  court  of  chancery  appeals  aifirmed  this 
holding,  and  enjoined  the  proceedings  to  set 
aside  homestead,  vacated  the  sale,  and  de- 
clared and  adjudged  the  children  of  Mrs.  Omo- 
hundro to  be  the  owners  of  the  land  In  fee 
simple,  and  ^removed  the  cionds  created  by  the 
condemnatkn  and  sale  proceedings  from  the 
title.  The  creditor  has  appealed  to  t^ls  court 
If  Mrs.  Omohandro  had  only  a  Ute  estate  In 
tbB  land,  with  remainder  to  her  cbildren.  her 
entire  Interest  In  the  land  would  cease  with 
her  death,  and  there  would  be  nothing  In 
which  tbe  husband  could  hare  an  estate  by 
curtesy.  Beecber  v.  HSdkB.  T  Lea.  207,  214; 
Alexander  r.  Miller.  7  Hebk.  81;  2  Kent, 
Oomni.  134;  Blgley  t.  Watson,  98  Tenn.  353, 
358.  39  S.  W.  625,  SS  L.  R.  A.  879;  StovaU  T. 
Austla,  16  Lea.  700,  706.  The  tlUe  of  Mrs. 
Omohundro  was  derived  under  the  will  of  hpr 
father,  which  contained  this  clause:  "I  give 
and  bequeath  to  my  daughter  Mary  B.  Omo- 
faundro  my  farm  near  tbe  grade  In  the  23rd 
civil  district  of  Wilson  county,  Tennessee  [de- 
scribing It],  to  have  and  to  hold  during  her 
natural  life,  and  at  her  death  to  go  to  her  legal 
heirs.  Now,  I  intend,  and  hereby  will  and  di- 
rect that  all  th^  lauds  I  give  to  ray  daughter 
shall  be  under  her  control,  and  free  from 
tbe  debts  of  her  husband;  but,  should  any 
of  them  at  any  time  desire  to  sell  their  lands, 
they  may  do  so,  provided  they  reinvest  the 
proceeds  In  other  lands,  taking  a  deed  to  her 
and  her  legal  heirs,  with  tbe  same  provisions 
contained  In  this  will;  and  I  hereby  appoint 
my  son  Joshua  C.  r^ogue,  trustee,  to  see  that 
this  part  of  my  will  Is  strictly  complied 
with."  It  Is  Insisted  that  such  a  power  of 
disposition  is  given  to  Mrs.  Omohundro  by 
this  will  as  must  vest  In  her  an  absolute  es- 
tate In  the  land.  We  think  this  position  Is 
not  well  taken,  since  the  power  of  disposi- 
tion Is  restricted  to  a  sale  for  reinvestment 
on  precisely  the  same  terms  under  which  the 
original  property  Is  held.  It  Is  not  an  unlim- 
ited power  of  dispositloD,  and  the  case  Is  not 
brought  within  the  rule  laid  down  In  Brad- 
ley T.  Games,  9i  Tenn.  27,  27  a  W:  1007.  A 


general  dlscnsslon  of  the  subject  of  limited 
and  unlimited  estates  In  the  first  taker  Is 
there  had,  and  need  not  be  here  repeated. 
Tbe  case  of  Young  r.  Insurance  Co.,  101 
Tenn.  SU,  314,  47  S.  W.  428,  was  where 
there  was  a  devise  to  a  mother  tor  life,  with 
power  to  sell  for  reinvestment;  and  It  was 
held  that  the  power  did  not  eonvrat  the  es- 
tate Into  a  fee,  or  cut  off  the  remainder  in- 
'terest  So  In  the  present  case  there  Is  m 
power  In  the  life  tenant  to  defeat  Uie  re- 
mainder; for  a  sale  could  only  be  made  for 
reinvestment,  and  a  trustee  Is  appointed  to 
see  that  this  shall  be  done  in  a  particular 
mode. 

I  It  Is  said,  however,  that  the  terms  need  in 
'  the  couv^ance  vest  a  fee-simple  estate  In 
I  Mrs.  Omohundro;  In  other  words,  that  the 
phrase  "to.  go  to  her  legal  heirs**  means  that 
the  property  shall  descend  to  t3ie  persons 
who  under  the  law  will  answer  the  descrip- 
tion of  heirs,  and.  If  her  "children"  are  the 
"heirs,"  they  will  take  under  the  laws  of  de- 
scent, and  not  as  purchasers  under  the  will, 
and,  this  being  so,  under  our  statute  the  es- 
tate vesting  in  a  party  and  her  heirs  would 
at  once  be  converted  bito  an  estate  in  fee 
simple  In  the  first  taker.  In  this  connection 
the  rule  Is  Invoked  that,  where  a  par^ 
would  take  by  descent  the  same  estate  that  a 
devise  purports  to  give  him.  then  the  law 
presumes  that  he  tak»  by  descent,  and  not 
by  devise.  4  Kent  Comm.  {  600.  TTnqnes- 
tlonably.  In  the  absence  of  any  statutor}- 
provislou.  If  an  ancestor  devise  to  his  heir 
Just  the  estate,  In  quality  and  quantity, 
which  he  would  take  by  descent  the  latter 
will  be  considered  as  holding  by  descent 
aud  not  by  devise.  8  Waahb.  Real  Prop, 
side  pages  414,  689.  But  Mrs.  Omohnndro 
did  not  take,  xinder  her  father's  will,  the 
quantity  and  quality  of  estate  she  would 
have  taken  by  descent  but  she  took  a  Uft 
!  estate  only.  Under  the  statutes  of  descent 
her  children  would  have  taken  nothing  from 
the  grandfather,  but  under  the  •will  they  take 
an  estate  In  remainder.  In  the  connection  In 
which  It  is  used  in  this  will  the  expression 
"legal  heirs"  is  equivalent  to  "children  or 
their  descendants."  Tbe  term  "legal  heirs" 
is  frequently  held,  from  its  connection,  to 
mean  "children."  See  the  question  discuss- 
ed In  Alexander  v.  Wallace,  8  Lea,  572;  In- 
gram V.  Smith,  1  Head,  426;  Gosling  v.  Cald- 
well, 1  Leo,  454;  Boyd  v.  Robinson,  93  Tenn. 
34,  23  S.  W.  72;  and  a  large  number  of  cases 
there  cited.  We  are  of  opinion,  therefore, 
that  Mrs.  Omohundro  took  only  an  estate  for 
life  in  the  lands  In  controversy,  and  her  chil- 
dren took  the  remainder  Interest  as  purchas- 
ers, and  not  by  descent  and  the  surviving 
husband  had  no  estate  by  curtesy  In  the 
lands.  The  decree  of  tbe  court  of  chancery 
I  appeals  Is  therefore  affirmed 
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STATE  r.  OONNECTIODT  MUT.  LIFE  IXS. 
00. 

<Supreme  Coort  of  Tennessee.    Jan.  19,  1901.) 

INSURAKCE  —  PRIVILEGB  TAX  —  DOING  BUSI- 
?n!aS  IN  STATB-RBCBIVINO  PRESflUMS  BT 
MAILr-UABIZJTY  TO  TAX— POSTAL.  AUTHOB- 
niBS— AGENTS  OP  POUCY  HOLDER—WITH- 
MIAWAL  FROM  STATE— HFFBCT. 

1.  A«a  1807,  c.  2,  8  &,  proridea  that  foreign 
faunrmnce  companies  dalnc  bDsInea  In  tbis  atate 
ahall  paj  a  privilege  tax  of  2^  per  cent,  on 
their  groK  premiam  receipts.  A  foreign  insur* 
uce  compaDy,  which  had  Bolicited  and  writ- 
ten inimrance  id  the  state,  withdrew  its  agents 
in  18M.  and  ceased  to  issue  policies,  eld,  that 
receiving  renewal  premiums  on  the  policies  al- 
ready in  force,  by  mall,  directly  from  the  poH- 
<T  holders  under  pnrrisfooa  ia  the  pt^lcles  that 
the  pieminms  w«re  payable  In  Kew  York,  waB 
Dot  doing  business  in  the  state,  within  the 
meaning  of  the  act. 

2.  Where  policy  holdera  sent  their  renewal 
pramimnB  by  maU  or  ezpreas  direct  to  the  com- 
pany in  Xew  York,  in  accordance  with  pro- 
visions in  the  policaes  that  the  pretniums  were 
payable  In  New  York,  the  postal  and  express 
anthorities  were  agents  of  the  policy  holdftrs, 
and  not  of  tbt  company. 

On  Rehearing. 

1.  Acts  1897,  c.  2,  and  Acts  1899,  e. 
1-roTide  that  foreign  life  insurance  companies 
whifih  cease  to  transact  new  business  in  the 
state  shall  continne  to  pay  the  taxes  therein 
rrovided  on  the  business  in  force  until  the  same 
5hall  terminate.  Add,  that  where  a  foreign 
iBsoraace  comMiny  ceased  Issoing  policies  in 
the  state  in  lw4,  and  withdrew  its  agents,  but 
continued  to  collect  its  renewal  premiums  on 
the  policies  then  in  force  by  mail,  it  was  not 
liable  for  the  tax,  since  it  had  withdrawn  from 
tiie  state  before  the  passace  of  the  acts. 

2.  Acts  189o.  c.  160,  I  2,  provides  that  it  shall 
be  unlawful  for  any  company  to  make  any 
contract  of  insnrance  on  the  lives  of  persons  in 
the  state,  sr  tor  any  Incaranee  agmt  to  solitdt 
snch  iBsorance^  except  as  anthwised  In  the 
acL  Held,  that  the  statute  did  not  apply  to  a 
foreign  insnrance  company  which  had  ceased 
issning  policies  in  the  state  in  1894,  hot  con- 
tinmed  to  eoUeet  Its  renewal  ptemioms  oa  poli- 
cies tlini  Ib  force  by  mail. 

Appeal  from  chancery  court,  DaTldaoc 
coan^;  Henry  H.  Cook,  CSkancellor. 

Action  by  the  state  of  Tennessee  agaiDBt 
the  Oonnectlcat  Mutual  Ufe  Insarance  Com- 
psny.  Fnmi  a  decree  In  favor  of  defendant, 
plaintiff  appeals.  Affirmed,  and  rvfaearlng 
denied. 

Robt  Vanghn  and  G.  W.  Pickle,  At^.  GeiL, 
for  the  State.  John  J.  Vertcees  and  Frauds 
Fentress,  for  appellee. 

WILKES.  J.  Prior  to  July,  1894,  the  Con- 
tiecticut  Mutual  Ufe  Insarance  Oompeny 
prosecuted  Its  business  of  life  Insurance  In 
the  state  of  Tennessee  through  resident 
agents  and  local  and  general  agencies.  At 
that  date  tt  withdrew  from  the  state,  m  far 
as  BoHcttlng  or  attempting  to  do  any  new 
tmsinesB  was  efmeertied,  leaving,  however, 
qnlte  a  large  number  of  policies  In  force. 
From  July,  1884.  to  July,  1899,  It  received 
trcm  poU«7  holders  residing  la  Tennessee 
prentlums  aggregating  $137,384.47.  Of  this 
Sinn  $184,626.96  was  collected  on  polldea 
«i%lnd]j  Mlletted  uA  takm  In  tbe  stata^ 


'  and  $2,857.50  on  p<Hlcle8  taken  out  orlglnaHy 
I  in  other  states,  and  whose  holders  had  sub- 
sequently moved  to  the  state.  For  many 
years  the  state  has  exacted  of  foreign  insur- 
ance companies  a  prlTllege  tas  of  "2%  per 
cent  of  gross  premium  receipts,  peyaMe 
semlanaually,  January  and  July."  Acts  1S98, 
C.  89,  S  6;  Acts  1895,  c.  160,  S  19;  Acts  1897, 
e.  2.  S  5:  The  tax,  without  interest  due  on 
this  Tolmne  of  business.  Is  $3,368.17  on  pM- 
leies  taken  originally  In  Tennessee  and  $71.43 
on  policies  taken  originally  elsewhere.  Tbe 
defendanfe  contention  Is  that  It  wlttidrew 
from  the  state  and  Its  jurisdiction  fn  July. 
1804,  that  >t  has  not  since  been  **deing 
business"  In  the  state,  and  that  It  Is,  there- 
fore, not  liable  to  this  tax.  What  the  de- 
fendant icompany  did  In  1894  was  to  recall 
fts  agents  and  agencies  from  the  state,  and 
cease  to  solicit  and  write  new  poHclea  It 
kept  alive  its  existing  policies  by  recelrlng 
premiums  thereon  as  before,  except  tiist 
the  money  was  sent  by  mail  or  otherwise  to 
defendants  agents  or  agencies  outside  the 
state,  and  not  paid  to  the  company  In  the 
state.  The  chancellor  was  of  opinion  that 
the  company  was  not  liable  for  the  tax,  and 
so  decreed,  and  the  state  has  appealed,  and 
assigned  as  error  this  holding  of  the  chan- 
cellor. 

The  .defendant  company  is  a  foreign  cor- 
poratiou,  not  engaged  In  Interstate  commerce, 
and  It  ts  conceded  that  the  legislature  baa 
power  to  prescribe  the  terms  on  which  It 
may  be  permitted  to  do  business  In  Tennee- 
see.  Ohio  Life  Ins.  &  Trust  Co.  v.  Mer- 
chants' Ins.  &  Trust  Co.,  11  Humph.  26; 
Digger  T.  Insurance  Co.,  95  Tenn.  245.  32 
S.  W.  5,  28  L.  R.  A.  796;  Yonng  v.  Iron  Co., 
85  Tenn.  196,  2  S.  W.  202.  The  only  ques- 
tion at  Issne  Is  whether  the  company,  under 
the  facts  In  the  case,  after  Its  withdrawal 
from  the  state  in  1894,  leaving  a  portion  of 
Its  polides  In  force,  was  thereafter  doing 
business  In  Tennessee  by  receiving  by  Its 
officers  In  another  state,  through  the  mails 
and  express,  the  accruing  premiums  on  such 
policies.  It  is  insisted  by  the  state  that  to 
allow  an  Insurance  company  thus  to  con- 
tinue Its  business  by  receiving  the  premiums 
would  be  an  easy  evasion  of  the  law.  It 
must  be  observed  that  the  tax  as  laid  is  not 
a  gross  sum  for  doing  business,  but  a  tax 
upon  the  gross  premiums  received  by  the 
company.  These  policies  were  alt  upon  the 
usual  plan;  that  is  to  say,  the  assured  paid 
the  first  premium,  and  received  the  policy. 
Such  payment  kept  the  policy  In  force  for  a 
year.  It  was  the  right  and  privilege  of  the 
policy  bolder  to  renew  the  policy  for  another 
year  by  paying  another  premium.  Such 
premium  Is  Iniown  as  a  "renewal  premium." 
It  is  optional  with  the  assured  to  pay  tt, 
hot  obligatory  upon  the  company  to  receive 
tt.  The  company  cannot  compel  the  assured 
to  pay  a  renewal  premium,  bnt  be  can  eom- 
ptA  the  c<«npan7  to  receive  It.  or,  what  to 
eqnlvaleiit,  keep  the  ptriicy  alive  t^teBdering 
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It.  When  tbe  company  withdrew  from  Ten- 
nessee gxiy  1,  iSiH)  there  were  869  poll<7 
ludders  in  the  state  (34  of  whom  had  been 
Insured  while  citizens  ot  other  states)  lur- 
ing pcOlcies  which  provided.  In  terms,  that 
all  preminna  should  be  paid  at  the  compa- 
ny's home  office  In  Oonnectlcnt,  unless,  for 
the  policy  holder's  convenience,  It  should, 
from  time  to  time,  be  otherwise  arranged. 
Many  <tf  these  p(^cles  are  stlU  In  force,  but 
lOi  have  either  matured  or  lapsed.  None  of 
the  premiums  were,  after  withdrawal  In 
1891,  received  by  the  company  In  Tennea- 
see,  but  were  sent  to  It  by  mail  or  express 
to  Kentucky,  or  the  home  <^ce  In  CbnnectK 
cut  The  act  of  the  general  assembly  per- 
taining to  fweign  corporations  refers,  by  its 
terms,  to.  their  admission,  their  xetlrranent; 
and  their  ezcluskaL  Section  9  of  the  act 
whUsh  provides  for  the  exduaiou  of  such  cor^ 
porations  from  the  state  prescribes  the  man- 
ner In  which  It  ^11  be  dtme,  and  says  up- 
on the  doing  of  these  acta  the  agents  ot  the 
company  are  required  to  dlscontlnne  the  la- 
suing  of  any  new  policies  or  the  collection 
of  any  premiums.  It  Is  argued,  therefore, 
that  the  act.  by  its  terms,  defines  the  "do- 
ing of  busJneas"  to  be  tbe  Issuance  of  poli- 
cies and  collection  of  premiums  In  Tennes- 
see; and  It  Is  also  contended  that  neither 
of  theae  things  has  been  done  since  the  with- 
drawal of  the  company.  We  think  U  dear 
that  a  foreign  Insurance  company,  which  Is- 
sues to  a  citizen  of  Tennessee  a  policy,  is. 
not  doing  buMness  In  Tennessee  If  It  re- 
celves  the  application  In  a  foreign  sbite.  and 
without  Bcdlcltatlon  in  Tennessee,  and  If  it. 
in  addition,  executes  aud  delivers  the  pca- 
Icy  snd  receives  the  prmlums  in  such  for^ 
elgn  state.  In  such  case  there  cannot  be 
said  to  be  any  "doing  of  buslneBS*'  In  Ten- 
nessee by  the  foreign  corporation  that  would 
subject  It  to  tax.  A  tax  In  such  cases  would 
be  Invalid,  and  such  l^slatlon  would  be 
unconsUtutlmial  and  void.  Allgeyer  v.  Lou- 
isiana, 166  V.  a  S78,  17  Sup.  Ct  427,  41  L. 
Ed.  832;  Association  v.  Bedford  (C.  a)  88 
Fed.  7. 

It  is  insisted  on  behalf  of  the  state  that  the 
present  case  Is  controlled  by  that  of  Insur- 
ance Co.  V.  Spratley,  09  Tenn.  322,  42  S.  W. 
146.  In  substance,  that  case  Is  this:  Prior 
to  1894,  tbe  company,  while  doing  business 
as  a  foreign  Insurance  company  In  Tennes- 
see, Insured  tbe  life  of  B.  R.  Spratley,  a  citi- 
zen of  Tennessee,  upon  an  application  made 
in  Tennessee,  and  by  a  policy  delivered  In 
Tennessee.  The  company  afterwards,  on  Ju- 
ly 1,  1894.  withdrew  from  the  state.  Mr. 
Spratley  died  In  1896.  Proofs  of  his  death 
were  filed,  and  claim  made  by  hts  widow, 
also  a  citizen  of  Tennessee.  Thereupon,  In 
May,  1896,  the  company  sent  an  agent  nam- 
ed Chaffee  into  Tennessee  '*to  Investigate  his 
claim,  and  the  conditions  under  which  the 
death  occurred."  He  was  also  authorized  to 
and  did  make  a  proposition  of  compromise 
while  theraw  99  Tenn.  824,  332,  42  8.  W.  145. 


Under  sections  4r>43-lo46  of  Shannon's  Code 
it  was  held  that  the  company  had  transac- 
tions In  Tennemee  with  regard  to  tbe  poli- 
cies before  and  at  the  time  of  their  deliv- 
ery, and  was  AtAng  business  with  reference 
to  them,  tbrongb  Chaffee,  In  Tenneasee, 
when  process  was  served  on  blm;  and  there- 
fore the  process  and  service  were  sufllcient 
to  bring  the  company  before  tiie  court  99 
Tenn.  332,  42  S.  W.  146.  It  will  be  observed: 
(a)  That  the  company  had  done  business  and 
had  this  transaction  in  Tennessee;  (b)  that 
Chaffee,  as  agent  bad  come  Into  Tennessee 
In  a  representative  capacity  as  agent;  (c) 
that  he  had  come  with  respect  to  the  origi- 
nal Tennessee  transaction;  and,  (d)  that  un- 
deniably an  agent  of  the  company  was  In 
Tennessee,  and  In  a  representative  capacity, 
and  consequently  the  sole  question  was 
whether,  under  anch  circumstances,  process 
could  be  served  on  the  agent  so  as  to  bind 
the  company.  It  was  held,  under  tbe  pecul- 
iar statute,  that  It  could.  The  case  was  car- 
ried to  the  supreme  court  of  the  United 
States,  and  Is  reported  In  172  U.  8.  602,  19 
Sup.  Ct  308,  43  L.  Ed.  569.  The  judgment 
of  the  supreme  court  of  Tennessee  was  af- 
firmed. The  federal  question  In  tbe  case  was 
whether  the  court  below  bad  Jurisdiction  to 
render  a  Judgment  on  the  service  of  process 
On  Chaffee.  If  It  had  not,  the  company  had 
been  denied  "due  process  of  law."  172  U.  S. 
009,  19  Sup.  Ct.  311.  43  L.  Ed.  671.  The 
court  held  that  by  continuing  the  old  policies 
in  force,  and  collecting  tbe  premiums  in  an- 
other state,  and  sending  a  regular  general 
agent  into  the  state  to  investigate  and  with 
authority  to  settle,  the  company  was  "doing 
business  within  the  state  as  far  as  is  neces- 
sary," within  the  meaning  of  the  statute 
(Shannon's  Code,  U  4543-4546).  The  provi- 
sions of  the  statute  (Shannon's  Code,  H  4!>4;^ 
4540)  are  special,  and  somewhat  peculiar. 
By  the  first  section  It  Is  provided  that  "auy 
corporatlon  claiming  existence  under  the  law 
of  another  state  found  doing  business  in  this 
state  shall  be  subject  to  suit  here  to  the  same 
extent  that  corporations  of  this  state  are  l)y 
the  laws  thereof  liable  to  the  same,  so  far  as 
relates  to  any  transaction  had  In  whole,  or 
In  i>art  within  this  state,  or  any  cause  of 
action  arising  here,  but  not  otherwise."  Sec- 
tion 2  of  tbe  act  defines  what  Is  meant  by  the 
term  "found  doing  business"  In  this  state  In 
these  words:  "Any  corporation  having  any 
transactions  concerning  any  property  situat- 
ed in  tlie  state  through  any  agency  whatever 
acting  for  It  within  this  state  shall  be  held 
to  be  doing  bnsiness  within  the  meaning  of 
section  1."  Section  3  provides  that  "process 
may  be  served  upon  any  agent  of  said  cor- 
poration found  within  the  county  when  the 
suit  is  brought  no  matter  what  character  of 
agent  such  person  may  be,  and  fn  the  ab- 
sence of  such  agent  it  shall  be  sufficient  to 
serve  the  iH'ocess  upon  any  person  if  found 
within  the  county  when  tbe  suit  la  brought 
who  represoited  the  corporathn  at  the  tUu 
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Qie  transaction  out  of  which  the  suit  arising 
took  place."  Tlita  court,  speaking  of  the  ap- 
plicability of  the  act  to  the  facts  of  that  case, 
•aid:  "Not  aaly  had  the  complainant  trans- 
actlona  in  this  state  with  regard  to  the  poU- 
des  before  and  at  the  time  of  their  delivery, 
but,  through  Its  agents,  was  found  doing 
hnslnefls  In  respect  to  them  at  the  time  of 
the  Institution  of  this  suit;  and  It  cannot 
be  otherwise  than  that  thla  agent  would  be  , 
reasonably  cntain  to  Inform  his  principal  of 
the  fact."  It  was  further  Bald  In  regard  to 
tbe  facts  of  that  case:  "Certainly  the  corpo- 
ration cannot  be  heard  to  complain,  what-  , 
ever  others  might  do,  because  the  agent  upon  j 
whom  service  was  made  in  this  case  was  at  i 
tbe  time  within  the  state  as  the  repreaenta- 
tire  of  the  complainant,  examining  tor  It  into 
tbe  condition  under  which  Spratley's  death  , 
occurred,  and  finally,  upon  the  authoiity  of  i 
bis  employer,  submitting  a  proposition  of  . 
compromise  of  the  claim  now  in  controver-  j 
ly."   In  that  case  it  is  eTident  this  court  | 
gave  weight  to  the  fact  that  an  agent  of  the  i 
company  was  within  the  state  negotiating  ; 
with  regard  to  the  settlement  of  the  policy,  i 
and  this,  under  tbe  proTlsIons  of  that  act,  1 
was  "doing  business"  in  such  sense  as  to  jus-  [ 
dfy  and  warrant  service  of  process.    It  Is  i 
ttue,  thla  court  said:    "Prom  July,  1894,  ; 
down  to  tbe  time  the  suit  In  the  circuit  court 
was  brought,  complainant  company  was  do<  : 
ing  a  limited  business  In  Tennessee.   It  bad  ! 
a  large  number  of  policies  In  this  state,  from  : 
which  It  collected  its  premiums  at  stated  In- 
tervals," And  the  supreme  court  of  the  Unit- 
ed States  said:    "Its  outstanding  policies 
were  not  affected  by  Its  withdrawal  from  tbe 
state,  and  it  continued  to  collect  the  premi- 
ums upon  them,  and  to  pay  the  losses  arising 
thereunder,  and  It  was  doing  so  at  the  time 
of  the  service  of  process  upon  Its  agent" 
Insurance  Co.  v.  Spratley,  172  U.  S.  611,  19 
Sap.  Ct.  308,  48  L.  Ed.  568.   Whether  these 
premiums  were  paid  In  Tennessee  or  beyond 
Its  borders  does  not  appear  by  express  state- 
ment but  It  may  fairly  be  Inferred  from  the 
statement  In  the  opinions  that  It  was  treated 
as  if  tbe  payments  had  been  made  in  the 
foreign  state.    It  Is  evident  however,  that 
both  courts  laid  great  stress  upon  the  fact 
that  the  corporation  had  an  agent  In  Tennes- 
see adjusting  tbe  claim,  and  with  authority 
to  settle  the  same;  and  this,  under  the  pro- 
visions of  the  act  was  sufficient  to  author* 
lEe  service  upon  him,  and  for  holding  that 
tbe  cori>oratlon  was  "doing  business"  In  the 
state.    However  this  may  be,  the  question 
now  before  the  court  Is  upon  a  different 
state  of  facts,  and  under  a  different  statute. 
The  Inquiry  Is  not  whether  a  regular  agent 
doing  something  In  the  state  for  the  compa- 
ny in  connection  with  tbe  receipt  of  premi- 
ums causes  It  to  be  "doing  business  *  in  the  i 
ftate,  so  as  to  be  sued  under  the  service  of  j 
process  act  of  1887,  but  whether  tbe  mere  i 
rM>etpt  In  another  state  of  renewal  premiums  | 
from  persons  residing  In  Tennessee,  who  n-  I 


mit  by  mail  or  otherwise— that,  and  nothing 
more— is  "doing  business"  in  Tennessee, 
within  the  meaning  of  the  laws  r^ulatlng 
and  taxing  the  business  of  life  Insurance  In 
Tennessee. 

It  was  said  in  Association  t.  Bedford  (G. 
0.)  88  Fed.  7,  17.  In  regard  to  this  service  of 
process  provision  of  our  Code,  that  It  is  a 
special  statutory  deflnitlcm  for  a  particular 
purpose,  and  cannot  be  perverted  to  the  pur- 
poses of  an  Interpretation  of  another  act 
where  only  a  similar  phraseology  Is  used  for 
an  entirely  different  purpose.  This  was  said 
by  the  circuit  court  of  the  United  States  for 
the  Western  district  of  Tennessee  In  a  case 
wherein  a  transaction  with  a  citizen  of  Ten- 
nessee In  the  state  of  New  York,  involving 
lands  In  Tennessee, 'mortgaged  to  the  foreign 
corporation,  was  held  not  to  be  "doing  buai- 
ness"  In  Tennessee.  In  Norton  v.  Trust  Co., 
46  S.  W.  544.  it  was  held  by  tbe  court  of 
chancery  appeals  and  the  supreme  court  of 
Tennessee  that  a  foreign  corporation  which 
had  no  agent  or  place  of  business  In  Tennes- 
see, and  had  loaned  money  In  another  state, 
on  application  sent  to  It  through  the  mall  by 
citizens  of  Tennessee,  and  had  taken  a  mort- 
gage, at  Its  home  office,  on  lands  In  Tennes- 
see, to  secure  the  loan,  did  not  "transact 
business"  within  tbe  meaning  of  the  act  re- 
quiring foreign  compairies  to  register  their 
charters.  We  think  the  Spratley  Case  Is  not 
conclusive  of  the  real  point  at  issue  in  the 
present  controversy.  The  term  or  phrase 
"doing  buelnesB"  does  not  have,  and  cannot 
have,  a  uniform  and  unvarying  meaning,  but 
Is  governed  largely  by  the  connection,  in  view 
of  the  object  of  the  statute,  and  these  statutes 
are  governed  largely  by  the  objects  Intended 
to  be  effected  by  them.  We  may  admit  that 
the  receipt  of  premiums  Is  doing  business; 
but,  when  such  collection  Is  made  In  a  for- 
eign state.  It  does  not  amount  to  doing  busi- 
ness In  Tennessee,  but  in  such  foreign  state. 
When  the  premium  is  paid  and  the  renewal 
made  and  completed  in  a  foreign  state,  we 
are  unable  to  see  how  any  business  is  done 
In  Tennessee.  Neither  the  policy  Is  renewed 
or  continued,  nor  Is  the  money  paid  In  Ten- 
nessee, but  both  are  In  the  foreign  state. 
There  Is  nothing  done  in  Tennessee,  no  new 
business  done  or  solicited;  no  agent  there  and 
no  agency,  no  contract  made,  no  money  paid, 
no  receipt  for  renewal  given,  and  no  business 
done  of  any  character.  The  postal  and  express 
authorities  are  not  the  agents  of  the  company, 
but  of  the  insured,  as  the  company's  policies 
stlpolate  that  the  premiums  shall  be  paid  at 
the  home  or  foreign  office.  It  Is  said  that  this 
view  will  operate  hard  upon  domestic  com- 
panies and  such  foreign  companies  as  con- 
tinue to  Issue  policies  and  do  an  active  busi- 
ness In  the  state.  In  other  words,  that  a 
company  may  come  into  the  state,  and  write 
a  lai^e  number  of  risks,  then  withdraw,  and 
collect  Its  premiums  In  another  state,  and 
thus  escape  taxation  while  it  receives  the 
protection  of  the  laws  of  tbe  state.   It  !■ 
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true,  mch  condition  of  aflEalis  might  arle^ 
but  we  cannot  decide  Oie  queatloa  be&m  w 
opoa  any  conilderatlon  of  expediency  or  pub- 
lic policy,  bnt  upon  a  proper  conatrudion  and 
application  of  tbe  law  as  we  find  it  We  are 
of  opinion  that  this  company,  under  tbe  facts. 
Is  not  liable  tor  the  tax,  and  tbe  decree  of  tbe 
chancellor  Is  affirmed,  and  tbe  blU  of  tbe 
state  Is  dismissed,  at  Its  costs. 

On  Btihearlns. 

(Feb.  9,  1901.) 

A  Tery  earnest  petition  to  r^ear  is  filed 
by  tbe  state  in  this  case,  and  the  court  is 
asked  to  reconsider  and  rercrso  Its  original 
holding.  Tbe  petition,  talcen  alone,  presents 
nothing  new;  but  a  rery  elaborate  brief  is 
presented  by  the  attorney  general,  setting  out 
very  fidly  what  It  is  feared  will  result  from 
tbe  holding,  and  going  Tery  elaborately  into 
an  argument  of  the  questlnis  passed  on  In 
the  original  hearing.  Among  otiier  things,  It 
is  said  that  foreign  insurance  compiuiies  will 
take  advantage  of  this  decision,  and  avoid 
altogether  the  payment  of_  taxes,  and  thus  de- 
prive the  state  of  a  very'  large  and  increas- 
ing source  of  revenue.  Of  course,  every 
company  which  comes  within  the  opera- 
tion of  the  decision  will  be  affected  by  it, 
but  it  win  oidy  apply  to  such  as  bring  them- 
selves strictly  within  Its  provisions,  and  it 
cftnnot  be  used  as  a  pretext  by  companies 
not  in  like  conditions  to  evade  tbe  payment 
of  any  legitimate  tax  ImiioBed.  It  is  said  by 
tbe  attorney  general  tbat  the  construction 
placed  upon  tbe  act  wIU  permit  fordgo  In- 
surance companies  to  solicit.  Issue,  and  de- 
liver policies,  and  to  adjust  losses  throu^ 
local  agents  or  agencies  In  tbe  state,  without 
payment  of  any  taxes,  provided  they  arrange 
to  have  the  premiums  aeat  by  mail  or  express 
direct  to  the  home  office  or  other  agency  out- 
side of  the  state.  Tbe  opinion  of  this  court 
does  not  admit  of  such  construction,  but,  on 
the  contrary,  repels  It,  and  holds  that  if  tbe 
companies  solicit,  issue,  and  deliver  poUctes, 
or  do  any  other  thing,  throt%h  local  agents 
in  tills  state,  whether  such  agents  are  the  ex- 
press companies  or  the  postal  authorities  or 
agents  exclusive]^  ot  the  company,  tbey 
would  not  fall  within  either  the  letter  or 
q>irit  of  the  decision.  We  think  that  under 
the  facts  of  this  case  neither  the  express  com- 
panies nor  the  postal  authorities  can  be  con- 
sidered as  the  agents  of  the  Insurance  com- 
pany, but  they  are,  when  used,  the  agents  of 
the  insured  to  transmit  tbe  premiums  to  the 
company's  offices  beyond  the  state.  ITntil  the 
money  reaches  tiie  home  or  foreign  office  of 
the  comjiany,  and  Is  received  by  It.  It  is  not 
tbe  money  of  the  company,  nor  Is  the  Insured 
oititied  to  the  renewaL  If  the  money  Is  lost 
en  route,  it  Is  not  the  loss  of  the  company, 
but 'of  the  Insured.  Fremiums  are  not  au- 
thwized  .expressly  or  by  Implication  to  be 


paid  throng  the  mail  or  express  oompanyr 
but  only  at  the  honke  or  foceigu  office,  and 
the  renewal  receipts  are  tb«i  delivered.  It 
is  true.  Acts  1897.  c.  2.  and  Acts  1S09.  c.  432. 
provide,  In  substance,  that  life  oonKwatlui* 
of  other  states,  and  foreign  companies  ceas- 
ing to  transact  new  business  in  the  states 
■ball  continue  to  pay  the  taxes  beiebi  pro- 
vided on  business  In  force,  and  uotU  same  b» 
terminated.  We  have  no  doubt  but  that  a 
foreign  company  which  enters  tbe  state  after 
the  passage  of  nch  an  act.  or  which,  belns 
In  the  state  prior  to  its  passage,  remains  bk 
the  state,  and  doing  business  in  It.  after  the 
acts  take  efCect,  are  subject  to  the  providona 
of  the  acts,  even  if  tbey  afterwards  with- 
draw; but  these  acts  do  not  apply  in  tbe 
present  case,  because  the  defendant  company 
withdrew  from  the  state  in  lfi04,  a^  was  not 
doing  business  In  tbe  state  when  the  acts 
took  effect  in  1S97  and  1899.  Nor  was  It 
made  a  condltlcm  upon  which  tbe  con^^any 
originally  entered  tbe  state  that  it  should 
continue  to  psy,  after  its  withdrawal,  upoa 
business  then  In  force.  This  decision  does 
not  in  any  way  qnesttm  tbe  right  of  the  legis- 
lature to  inclose  such  tax  requirements  upon 
foreign  corporations  as  it  may  see  proper  a» 
a  condition  for  their  entering  the  state,  nor 
Boch  as  may  be  legitimate  tve  their  continu- 
ing to  do  business  In  the  state,  but  tt  only 
applies  to  companies  which  withdraw  from 
the  state  at  a  time  when  there  is  no  act  in 
force  taxing  them  for  receiving  premiums  be- 
yond the  state,  and  which  have  not  ei^fesaiy- 
or  impliedly  conseidsd  to  svch  taxes.  The 
insurance  act  of  1S95  <Acts  1885,  c.  160,  I  2> 
has  no  ap^ication  to  this  case,  but  only  ap- 
IiAles  to  the  'np'''"e  or  entering  Into  contracts 
of  Insurance.  The  crucial  question  in  this 
case  is  whether  the  conqtany.  under  tbe  facts 
ststed,  is  "doing  business"  In  the  state.  Un- 
Questionably,  the  legislature  may  have  made 
It  a  condition  precedent  to  ai^rlng  tbe  state 
that  the  company  dull  continue  to  pay  taxes 
uptHi  Its  receipts  after  Its  withdrawal,  and  It 
no  doubt  can  nuUie  it  a  like  condition  for  Ita 
future  withdrawal;  but  it  had  not  done  ao 
when  this  company  withdrew  from  tlie  state, 
hut  tbe  attempt  In  this  case  is  to  impose  the 
tax  after  the  company  has  withdrawn  from 
tbe  Jurisdiction  of  the  state.  The  attorney 
general  has  formulated  quite  a  number  fif 
hypothetical  cases,  none  of  which  are  not  cov- 
ered by  the  terms  of  the  present  dedsltm.  and 
which  are  covered  by  this  oidnion.  The  de- 
cision is  limited,  as  are  all  others,  to  tbe 
facts  of  the  case,  and  is  determinative  only 
of  tbe  quMtions  strictly  at  Issue  in  tbe  case. 
Whether  other  companies  occupy  exactly  the 
same  status  sa  the  present  company,  we  are 
not  advised,  and  we  e3y>ress  no  opinion  as  to 
those  Who  do  not  occupy  the  same  status. 
We  think  there  Is  no  error  In  the  opinion 
originally  rendered  In  the  case,  and  the  pe- 
tition to  rehear  Is  dismissed. 
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BOMB  INa  00.  T.  WBBB. 
(Snpreme  Oonrt  of  Tennenee.   Dec  22,  1900s.) 

PaOCESS-RBTURN-CONTIUDICTINO  aSTURN 
—EXECUTTON— MOTION  TO  QUASH. 

1.  A  return  of  serrice  Indorsed  on  tbe  process 
1^  officer  maj  not  be  contradicted  parol 

•o  a  potion  to  sapersede  execution. 

2.  An  objection  tnat  tlw  record  on  appeal  was 
not  filed,  nor  tbe  errors  assigned  within  the 
proper  time,  made  after  the  case  was  called 
and  heard,  is  too  late. 

Appeal  from  drcnlt  court,  Z>efcalb  conn- 
ty:  M.  D.  Smallman,  Jnd^. 

Sntt  hj  the  Home  Insurance  Company 
afainst  B.  M.  Webb.  Judgment  for  plala- 
tlff.  Petition  by  defendant  to  quash  execu- 
tkn  against  him  on  the  ground  that  be  had 
not  been  served  with  process.  From  a  ludg- 
ment  enstalnlng  the  petition  In  part,  plain- 
tur  appeals.  Rerersed. 

B.  M.  Webb«  for  appellant  Wade  &  Bob- 
Ittson.  P.  U.  Eates,  and  llorean  F.  Estea,  for 

WILKES.  J.  This  la  a  petition  to  anpei^ 
sede  and  quasb  an  execution  upon  tbe 
ground  that  tbe  petitioner,  Webb,  was  neTer 
aerred  with  process,  and  the  judgment  of 
the  Justice  of  the  peace  of  Davidson  county 
was  therefore  void  for  want  of  Jurisdiction. 
There  waa  a  motion  to  dismiss,  which  was 
sustained  so  tax  aft  petitioner  sought  to  ob- 
tain a  new  trial,  but  overruled  u  far  as 
tbe  petitioner  sought  to  supersede  the  ex- 
ecution Issued  in  Dekalb  cotmty  on  an  ex- 
ecution eertlfled  from  Davidson  county. 
The  trial  Judge  heard  the  case  upon  tbe  evl- 
dence,  and  granted  the  relief  prayed  for» 
and  plaintiff  has  appealed  and  assigned  er- 
rors. 

We  think  there  Is  error  In  tbe  action  of 
tbe  court  below  In  declining  to  dismiss  the 
petition  outright.  In  the  case  Wilson  v. 
Moss,  7  Helsk.  418,  It  appeared  that  the  peti- 
tioner had  a  good  defense  upon  the  merits, 
and  that  tbe  Judgment  against  blm  was  un- 
just: but  the  allegation  In  the  petition  that 
the  petitioner  was  never  served  with  process 
was  contradicted  by  the  return  of  tbe  offi- 
cer tndorsed  on  the  warrant  and  It  was 
beld  that  no  allegations  could  avail  against 
tneh  return,  citing  McBee  v.  State,  Meigs, 
122;  Rldgeway  v.  Bank,  11  Humph.  525; 
Gardner  v.  Barger,  4  Helsk.  671.  This  did 
not  deprive  the  petitioner  of  his  remedy  in 
chaneery*  nor  by  action  against  tbe  officer 
making  the  false  return.  In  the  present 
case  ttiere  waa  a  return  of  service  Indorsed  on 
ttie  warrant  by  the  officer,  and  it  could  not  be 
contradicted  b7  parol  iqkui  a  petitim  to  supers 
lede  the  ezectttlon. 

It  la  objected  that  the  record  in  tUs  case 
was  not  filed  vntfl  the  lOtb  of  December, 
and  hence  tbe  case  does  not  stand  for  trial 
at  the  preamt  term  of  tbe  court,  and,  again, 
that  the  emtra  were  not  assigned  within 
the  time  i^eacribed  by  the  mle.  The  orig- 
taal  appears  to  have  been  filed  December 


2d,  and  the  assignment  of  errors  on  the 
11th  of  December.  A  supplemental  and 
amended  transcript  appears  to  have  been 
filed  at  tbe  latter  date,  and  we  will  presume 
It  was  done  either  upon  a  sugsesUon  of 
diminution  or  by  ccmsent.  No  objection 
was  made  to  either  tbe  transcript  or  asaign- 
ments  untU  after  the  case  was  called  and 
heard,  and  we  think  tbe  objections  are  not 
well  taken,  and  come  too  late.  Tbe  Judg- 
ment of  the  court  below  Is  reversed,  and  tbe 
suit  dismissed,  at  petitioner's  coats.  ■ 


GOAD  V.  STATE. 
(Supreme  Court  of  TMmessee.   Dea  22,  1900.) 

PBJUURY  —  JUROR'S   GOMPBTBMCY  —  CONVIO- 
TION  OF  INFAMOUS  CUIME:-0BJBCT10N 
AFTER  VERDICT— EVIDENCE. 

1.  Where  a  Juror  in  a  prosecution  for  per- 
jury bod  been  convicted  of  robbing  the  mail, 
ana  had  been  sent  therefor  to  a  reform  school, 
such  facts  were  not  sufficient  ground  for  revern- 
In^  a  conviction  of  perjury,  in  the  absence  of  a 
lowing  that  a  convicti<Hi  for  robbing  tbe  mail 
carried  with  it  a  Bonteace  of  infamy. 

2.  Where  the  objection  to  a  juror,  in  a  pros- 
ecntion  for  pprjury.  that  he  had  been  convicted 
of  an  infamona  crime,  was  made  after  verdict, 
it  was  witliont  avail,  sinoe  it  was  an  objection 
propter  defectum. 

3.  In  a  prosecution  for  perjury,  Ignorance  of 
tbe  conviction  of  a  Juror  of  an  infamous  crime 
would  not  exctiiiM  tbe  omission  to  object  to  such 
Juror  on  that  ground  before  verdict. 

4.  It  was  agreed  between  (J.'s  attorney  and 
H.  &  W.,  In  a  suit  to  recover  a  debt  secured 
Iv  a  ilea  on  one-half  of  a  milL  that  the  whole 
iniU  should  stand  good  for  whatever  recovery 
was  had,  instead  of  the  half  interest  attac-bea, 
bnt  H.  &  W.  did  not  purchase  the  mill,  nor 
agree  to  satisfy  the  jndgment  of  recovery.  G. 
continued  to  litigate  his  habUity  on  the  debt  aft- 
er such  agreement.  The  whole  mill  was  sold  to 
satisfy  tbe  Judgment.  In  a  suit  in  which  the 
matter  was  material  to  the  Issue,  G.  swore 
tiiat  be  had  sold  tbe  mill  to  H.  &  W.  to  pay 
snch  judgment,  and  that  they  were  to  satisfy 
the  same,  and  that  he  understood  it  was  sat- 
isfied by  them.  In  a  prosecution  ttx  perjury 
for  aucb  false  swearing,  G.  explained  that  he 
bad  reference  to  the  agreement  made  with  H. 
&  W.  that  tbe  whole  mill  was  to  stand  for  the 
recovery  and  satisfy  the  same,  as  it  was  worth 
twice  the  amount  of  the  debt.  Held,  that  the 
evidence  was  not  saffldent  to  warrant  a  convic- 
tion of  perjury. 

Appeal  from  circuit  court,  Macon  county; 
Wlllfam  T.  fimtth,  Judge. 

J.  W.  Goad  waa  convicted  of  perjury,  and 
he  appeals.  Reversed. 

I.  L.  Roark  and  T.  B.  Faust,  for  appellant 

WILKES,  J.  Defendant  Is  convicted  of 
perjui-y,  and  sentenced  to  the  penitentiary 
for  three  years,  and  has  appealed. 

It  is  said  In  his  behalf  that  a  new  trial 
should  have  been  granted  because  one  of  the 
Jurors  who  tried  the  case  was  Incompetent. 
It  appears  from  the  sworn  statement  of  Eli- 
jah Snider,  the  objectionable  Juror,  that  he 
was  convicted  In  the  federal  court  at  Nash- 
ville of  robbing  the  mail  while  he  was  a 
mall  carrier.  No  record  of  his  conviction  nor 
of  the  sentence  upon  It  was  produced.  Tbe 
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affldaTit  states  that  be  was  sent  to  a  refarm- 
atOTT*  school  lo  New  York  for  the  offense,  be- 
ing at  the  time  about  17  years  of  age,  and 
that  It  had  been  7  years  since  he  was  dis- 
charged. This  Is  not  sufficient  ground  for 
reversal.  It  does  not  appear  that  this  con- 
viction for  robbing  the  maJls  carries  with  it 
under  the  federal  statute  a  sentence  of  In- 
famy, nor  tbat  one  was  pronounced  by  the 
court.  The  fact  of  the  conviction  la  not 
shown  by  the  record  of  the  federal  court,  nor 
Is  the  character  and  extent  of  fhe  sentence. 
It  does  not  appear  that  Snider  was  sentenced 
to  the  penitentiary;  on  the  contrary,  it  ap- 
pears he  was  sent  to  a  reformatory  schooL 
The  objection  was  not  made  until  after  ver- 
dict It  Is  an  objection  "propter  defectum," 
and  must  have  been  fiiade  before  the  verdict, 
and  ignorance  of  the  fact  does  not  excuse 
the  omission.  McClure  v.  State,  1  Yerg.  206; 
Cartwright  v.  State,  12  Lea,  620;  Draper  v. 
State.  4  Baxt.  246;  Gillespie  v.  State,  8  Yerg. 
507;  Hamilton  v.  State,  101  Tenn.  41S,  47  S. 
W.  68S;  Glvena  v.  State,  ICS  Tenn.  666,  66  8. 
W.  1107. 

It  is  said  that  the  evidence  in  the  case 
does  not  warrant  the  conviction,  because  the 
matter  sworn  to  was  not  material  to  the  is- 
sues Involved  in  the  suit  in  which  the  affi- 
davit was  made,  and  because  the  swearing 
was  not  corruptly  or  Icnowln^iy  false,  but  | 
was  simply  a  mistake  of  law  upon  the  de- 
fendant's part  It  appears  that  one  Lyle  had 
sold  the  defendant  a  half  Interest  in  a  saw- 
mill; that  he  gave  bis  notes  for  the  same, 
and  a  lien  was  retained  on  the  half  Interest 
to  secure  the  notes.  Lyle  filed  a  bill  to  ob- 
tain judgment  on  these  notes,  and  to  subject 
the  half  Interest  in  the  mill,  and  did  recover 
Judgment  for  J4S2.66;  but  the  decree  order- 
ed the  entire  mill  in  question  to  be  sold  to 
satisfy  the  judgment.  Hils  seems  to  have 
been  done  by  agi-eement.  The  mill  was  sold, 
but  when,  and  for  how  much,  does  not 
pear.  An  execution  issued  for  the  balance 
not  paid  from  its  proceeds,  and  was  levied  on 
a  one-fifth  interest  of  defendant.  Goad,  in 
another  tract  of  land.  It  was  sold,  and  deed 
made  to  Lyle.  Thereupon  Lyle,  Wood,  and 
Sullivan  filed  a  bill  to  partition  this  land, 
and  to  set  aside  as  fraudulent  a  deed  made 
by  Goad  to  his  wife  of  his  interest  in  it  and 
an  amended  bill  was  filed  to  stay  waste.  In 
this  case  a  deposition  was  given  by  Goad.  In 
which  he  stated  that  before  the  mill  was  sold 
by  the  court  he  had  sold  and  transferred  It 
to  Harlan  &  Wooten  to  pay  the  judgment  of 
the  supreme  court  and  they  were  to  satisfy 
the  same,  and  that  he  understood  it  was  sat- 
isfied by  them.  Wooten  testified  that  pend- 
ing the  litigation  in  regard  to  the  mill,  and 
as  a  condition  for  a  continuance,  an  agree- 
ment was  entered  by  himself  and  Harlan, 
as  attorneys  for  Lyle,  and  Mr.  Boark,  an  at-  I 
tomey  r^resoitlng  the  defendant  that  the  I 
whole  of  the  mill  should  stand  good  for 
whatever  recovery  Lyle  might  get  In  said 
«auBe,  Instead  of  merely  fiie  one-half  inter-  . 


est  which  had  tieen  attached  originally;  but 
that  he  did  not  purchase  the  mill,  nor  acree 
to  satisfy  Lyle's  Judgment  and  that  he  mada 
no  other  agreement  except  as  stated.  Har- 
lan proved  substantially  the  same  thing.  As 
a  matter  of  fact  the  whole  mill  was  sold  to 
satisfy  the  judgment  Defendant's  explana- 
tion is  that  he  had  reference  In  his  deposi- 
tion to  the  agreement  made  with  Wooten  & 
Harlan  that  the  whole  mill  was  to  stand  for 
the  recovery,  and  satisfy  the  same,  as  it  was 
worth  twice  the  amount  of  the  debt;  and 
that  he  told  them,  after  the  case  was  decid- 
ed in  the  supreme  court,  that  he  had  agreed 
the  mill  was  to  go  that  way.  and  to  take  it. 
It  appears  that  Goad,  after  this  agreement, 
continued  to  litigate  his  liability  upon  the 
original  debt  upon  which  the  judgment  was 
rendered,  and,  when  asked  to  explain  why  ' 
he  did  this,  said  he  did  not  understand  the 
Inquiry.  We  do  not  think  this  makes  out  a 
case  of  willful  and  corrupt  false  swearing. 
The  defendant  probably  understood  that  by 
letting  the  whole  mill  stand  for  whatever 
might  be  recovered,  instead  of  the  half  In- 
terest that  was  attached,  he  had.  In  effect, 
satisfied  or  provided  for  the  debt  His  con- 
tinuing to  litigate  the  justice  of  the  original 
claim  seems  to  be  Inconsistent  with  this 
view,  but  we  think  he  did  this  under  the 
belief  that  the  demand  was  an  unjust  one, 
and  that  If  it  was  defeated,  the  mill  would 
not  be  taken  from  him  under  the  agreement 
that  It  was  to  stand  for  whatever  recovery 
was  had.  It  appears  that  the  partition  suit 
failed  because  the  complainants  failed  to  in- 
troduce the  Judgment  execution  and  report 
of  sale  of  Goad's  interest  in  the  land,  and  it 
is  evident  that  In  the  absence  of  such  proof, 
complainants  did  not  show  any  interest  in  or 
title  to  the  land.  The  decree  of  the  court 
must  have  been  the  same  even  if  the  defend- 
ant had  not  sworn  in  the  case,  and  in  that 
sense  it  was  immaterial;  but  we  do  not 
base  otir  holding  on  this  featm-e.  We  think 
there  Is  not  that  clear  evidence  of  knowledge 
of  the  falsity  of  the  statement  necessary  to 
make  out  a  case  of  perjury,  but  that  it  is 
simply  a  case  of  misunderstanding  as  to 
what  the  agreement  really  was,  or  what  its 
effect  would  be,  and  defendant  characterized 
the  matter  as  a  satisfaction  when  in  fact  it 
was  only  a  mode  by  which  satisfaction 
would  be  made.  The  judgment  of  the  court 
below  will  be  reversed,  and  cause  remanded 
for  a  new  tilaL  State  wilt  pay  coats. 


MUSE  T.  STATE. 

(Sapreme  Oowt  ot  Tennesseew   Dee.  S2,  1900.) 

APPEAI^RBCORD-«ONVICTION  — FAILVRE  TO 
ENTER  FLEA— BILL  OF  BXCBPTIONS— 
TIMS  FOR  FILING. 

1.  Under  Shannon's  Code,  S  7217,  declariag 
that  no  conviction  shall  be  reversed  because  the 
clerk  of  the  trial  court  omitted  to  file  or  enter 
defendant's  plea  of  record,  a  conviction  will  not 
be  rcTersed  because  the  record  did  not  show  a 
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plea  of  not  gniltr  to  hsTS  been  enterad,  tbe  fact 
that  nich  a  plea  wu  entand  btfng  inferable^  It 
appearine  tn&t  a  Jary  were  awoni  to  try  the 
iasnea  joined. 

2.  UDder  Acta  1899,  c.  275,  declaring  that  tbe 
trial  court  may  allow  parties  desiring  to  appeal 
not  more  than  80  days  In  which  to  prepare  a 
bill  of  exceptions,  in  order  for  the  bill  to  be- 
come a  part  of  uie  reccvd  on  appeal  it  moat 
affirmatiTely  appear  that  It  waa  fllod  within  the 
time  allowed. 

Appeal  from  ctrcnlt  court,  Ck>ffee  county; 
Dan  WllUaniB,  Special  Judge. 

One  Muse  was  convicted  of  an  assault 
with  Intent  to  commit  TOlnntary  man- 
slaughter, and  he  appeals,  Affirmed. 

W.  V.  Whltaon  and  B.  P.  Bashaw,  for 
app^ant.  Qea  Vf.  Sutton,  Atty.  Oen..  and 
Att7.  Gen.  PlcUe,  for  the  Stata 

BKARD,  J.  This  is  a  coDTlctlon  of  an  as- 
sault with  Intent  to  commit  voluntary  man- 
slaughter, with  pnnishmeut  fixed  at  11 
months'  Imprisonment  In  the  county  Jail, 
and  the  payment  of  a  fine  of  $600.  It  Is 
assigned  for  error  that  the  record  fails  to 
show  a  plea  of  not  guilty.  This  Is  true,  but 
it  does  show  that  the  Jury  were  sworn  to 
try  the  issues  joined,  the  necessary  Infer- 
ence from  which  Is  that  this  plea  was  In- 
terposed. In  this  respect,  the  case  differs 
from  Lynch  t.  State,  90  Tenn.  124,  41  S. 
W.  348.  which  is  relied  on  by  plaintiff  In 
error,  lliere  the  entry  on  the  minutes  fail- 
ed to  show  a  plea  or  anything  from  which 
Its  existence  could  be  Implied.  For  this 
reason  that  case  was  rcTersed.  Here,  how- 
ever.  It  beln^  clearly  Imfdlable  that  such 
plea  was  filed,  the  statute  forbids  a  re- 
versal because  the  clerk  of  the  court  omitted 
to  file  or  entw  ft  of  record.  Shannon's  Code, 
9  7217. 

The  assignment  of  error,  however,  most 
earnestly  pressed  upon  the  court  Is  that  the 
evidence  does  not  warrant  conviction.  But, 
in  the  condition  of  the  record,  we  cannot 
consider  this  assignment  The  trial  judge. 
In  oTermllng  tbe  motion  for  a  new  trial, 
allowed  plaintiff  in  error  80  days  within 
which  to  make  and  file  bis  bill  of  excep- 
tions. There  Is  In  tbe  transcript  a  paper 
so  entitled,  but  there  is  nothing  to  Indicate 
that  it  was  ever  filed.  In  Bettls  v.  State, 
108  Tenn.  S89,  62  8.  W.  1071,  a  bill  of  ex- 
ceptions waa  filed  four  days  after  the  time 
allowed  for  its  preparation.  In  tbe  oi^n- 
lon  it  was  suggested  that  there  might  be  a 
doubt  whether  chapter  275  of  the  Acts  of 
1890,  allowing  parties  desiring  to  appeal  to 
this  court  SO  days  In  which  to  prepare  a 
bill  of  exceptions,  was  intended  to  apply  to 
criminal  oansea.  But  conceding  that  It  did, 
It  was  held  that  the  bill  of  exceptions  in 
that  case  came  too  late.  Since  then  we  have 
had  occasion  to  review  the  statute  In  ques- 
ttm,  and  hare  announced  in  one  or  mote  of 
such  cases  that  it  ctoes.  Under  this  act 
tbe  bill  of  aceptlms  must  not  only  be  pre- 
pared, but  filed,  within  the  extended  pe- 

<ns.w.-e 


rlod.  To  become  a  part  of  the  record,  It 
must  affirmatively  appear  that  it  was  de- 
livered to  tbe  proper  officer  within  the  pe- 
riod of  extension.  Jones  v.  Moore,  infra; 
Tucker  v.  Same,  Id.  It  is  not  improper  to  say 
that  we  have  carefully  examined  the  papers 
sent  up  as  a  bill  of  exceptkms,  and,  even  if 
property  filed,  would  not  be  Inclined  to  Inter- 
fere  with  the  judgment  of  tbe  trial  court  Af- 
firmed. 


JONES  V.  MOOBB. 
TUCKBB  V.  SAMB. 
(Supreme  Gbart  of  Tennessee.   Dec.  22,  1900.) 

BIL1<  OP  EXCEPTTONS-^IUNG— TIUB— RBGORD 
— RBCBIVBRr-AOTION— LBAVB  OF 
COURT-JUDGIUNT. 

L  Where  the  trial  judge  gave  appellant  30 
days  from  the  date  of  overruling  a  motion  for 
new  trial  to  prepare  a  bill  of  exceptions,  a  bill 
of  exceptions  filed  after  such  30  da^s  had  elaps- 
ed is  too  late,  and  cannot  be  considered  on  ap- 
pe^ 

2.  Under  Acts  1800,  c.  276,  providing  that  a 
bill  of  exceptlona  must  be  filed  within  80  daytt 
after  the  date  of  overruling  a  motion  for  new 
trial,  a  bill  of  excefitions  found  in  tbe  tran- 
•cript  on  appeal,  when  the  record  does  ndt  show 
when  it  was  filed,  cannot  be  conudered,  aince 
the  record  must  uow  affirmatively  that  it  waa 
filed  in  time;  the  mere  bodily  presence  of  the 
paper  in  the  transcript  not  being  snffldent 

3.  Where  an  action  of  replevin,  against  a  re- 
ceiver appointed  by  another  court  >s  broufiht 
without  the  permiflslon  of  the  court  appointing 
him,  and  the  property  taken  from  his  poeaes- 
Bion,  judgment  of  dismissal  and  for  the  value 
of  the  property  taken  should  be  awarded,  aince 
an  action  cannot  be  maintained  against  a  re- 
ceiver without  such  pormission,  and  the  prop- 
erty in  his  possesion  Is  In  cnstodia  legia,  and 
cannot  be  Interfered  with  1^  the  process  of  an- 
other court 

Appeal  from  circuit  court,  Dekalb  county; 
M.  D.  Smnllman,  Judge. 

Acti<nu  by  Brunette  Jones  agalnat  J.  B. 
Moore,  recover,  and  by  one  lacker  against 
the  same.  From  Judgments  for  defendant  the 
iriaintiffiB  a^ieaL  Affirmed. 

Webb  &  OantreU,  for  appellanto.  Wade  & 
Robin  Btm,  for  appellee. 

BBARD,  J.  These  cases  were  beard  to- 
gether. They  ore  actions  of  replevin.  In 
each  case  the  court  below  entered  a  judg- 
ment of  dismissal  and  for  the  value  of  the 
property  replevlned,  upon  the  ground  tbat  it 
waa  taken  under  the  writ  from  the  control 
and  posBeasion  of  a  receiver,  appointed  by  a 
court  of  competent  jurisdiction.  In  a  cause 
then  pending,  and  that  the  action  was  insti- 
tuted and  the  writ  executed  without  the  con- 
sent of  tbat  court  This  action  is  made  the 
basis  of  error  assigned  by  the  respective 
plalntitfa  in  error.  These  causes  must  be 
considered  by  us  on  the  record  entries  alone; 
for  while,  In  each  transcript,  we  find  what  is 
entitled  a  bill  of  exceptions,  yet  In  neither 
can  liie  plaintiff  in  aror  avail  hlntself  of  it 
as  such.  In  each  the  trial  judge  c^Te  SO  days 
from  the  date  ot  overruling  the  motlm.  for 
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Dew  trial  to  prepare  a  bill  of  exceptions.  In 
the  case  of  Tucker  t.  Moore,  the  record  shows 
that  mote  than  30  days  elapsed  before  the 
bill  of  exceptions  waa  filed.  This  was  too 
late.  Betas  v.  State,  103  Tenn.  339,  B2  S.  W. 
1071.  In  the  case  of  Jones  t.  Moore,  the  rec- 
ord falls  to  show  when  the  paper  purporting 
to  be  a  bill  of  exertions  was  filed.  Under 
chapter  27S  of  the  Acts  of  1899,  filing  wltbln 
30  days  Is  essential,  and  this  Is  defined  to  be 
a  delivery  of  the  paper  in  question  "Into  the 
actual  custody  of  the  clerk,  to  be  kept  by 
him  among  the  files,  subject  to  the  Inspec- 
tion of  the  parties."  Enc.  PI.  &  Prac.  923. 
And  the  record  must  afflnnatively  show  that 
this  was  done.  Muse  v.  State  (present  term) 
61  S.  W.  80.  The  mere  bodUy  presence  of 
the  paper  in  the  transcript,  without  more,  la 
not  sufficient  The  result  is  that  we  are 
bound  to  assume  that  the  trial  Judge  was 
warranted  In  finding  that  the  property  In- 
volved was  wrongfully  taken  out  of  the  cus- 
tody of  a  duly-appointed  receiver  without  the 
permission  of  the  court  appointing  him.  Such 
a  proceeding  cannot  be  tolerated.  It  Is  well 
settled  that  property  In  the  hands  of  a  re- 
ceiver la  In  custodla  legis,  and  cannot  be  In- 
terfered with  by  process  of  another  court. 
Morrill  V.  Noyes,  8  Am.  Law  Reg.  {N.  S.)  21, 
cited  and  approved  In  Conley  v.  Deere,  11 
Lea,  274;  20  Am.  &  Eng.  Enc.  Law  (Ist 
Ed.)  p.  141  et  seq.,  and  notes.  Judgment  In 
each  case  Is  aflBrmed. 


I/UCAS  et  at.  v.  MALONB  et  nx. 

(Supreme  Court  of  TeoneBsee.    Dec.  15,  1900.) 

APPBAI.  AND  ERROR— BILL  OF  DXCEPTIONS— 
BVIDIDNGB-NBCBSSITY  —  TRUSTS  —  RBSULT- 
INa— LIMITATIONft-DBBOSNT  AND  DIBTRIBU- 
TION— BROTHBaa  OF  THB  HALT  BLOOD. 

1.  Where,  in  a  solt  to  enforce  a  resnltiog 
trust  in  lands,  the  court  of  chancery  aopeals 
held  that  the  evidence  thereof  was  properly  ex- 
cluded aa  hearsay  and  incompetent,  but  it  waa 
not  preserved  by  biU  of  exceptions,  on  appeaJ 
the  supreme  court  will  not  consider  the  ques- 
tion. 

2.  Where  complalnaots,  claiming  a  resnltinc 
tnist  in  land  of  a  decedent,  did  not  brios  suit 
to  establish  it  for  more  than  10  years  after  bis 
death,  their  right  thereto  is  barred  by  limita- 
tions. 

3.  Shannon's  Oode,  9  4163,  sabsec  8.  providea 
that  where  land  comes  to  an  intestate  1^  descent 
from  a  parent,  and  he  dies  without  issue,  tf 
he  have  brothers  and  sisters  of  the  Daterual 
line  of  the  half  blood,  and  brothers  no  sisters 
of  the  maternal  line,  also  ot  the  half  blood,  the 
land  shall  be  inherited  by  snch  brothers  and  sis- 
teva  ou  the  part  of  the  parent  from  whom  the 
estate  came.  A  daughter  inheritmg  land  from 
her  father,  who  owned  it  at  his  death,  died, 
leaving  the  complainants,  a  half-brother  and 
the  son  of  a  deceased  half-brother  of  the  ma- 
ternnl  Itne,  and  a  niece,  daughter  of  deceased 
sister  of  the  whole  blood.  Held,  that  the  com- 
plainants  inherited  no  Interest  in  the  land. 

Appeal  from  chancery  court,  Smith  c*an- 
ty;  T.  J.  Fisher,  Chancellor. 

Bill  by  J.  G.  Lucas  and  L.  B.  Lucas 
against  William  Malone  and  wife.  From  a 
decree  of  the  court  of  chancery  appeala  af- 


firming a  decree  dIsmlBiliic  the  blU,  plain- 
tiffs appeaL  Affirmed. 

J.  J.  Ford,  for  app^lants.  Flte  *  Aoat, 
for  aK>elleeB. 

WILKES,  J.  The  biU  in  this  case  was 
filed  In  a  double  aspect:  First,  to  set  up  a 
resulting  trust  in  certain  lands;  and,  sec- 
ond, to  assert  an  Interest  In  the  same  lands 
by  Inheritance  from  James  H.  Davis.  The 
chancellor  refused  any  relief,  and  dismissed 
the  bill,  and  his  decree  was  affirmed  by  the 
court  of  chancery  appeals,  and  the  cause  Is 
before  us  on  appeal  by  the  complainants. 

As  to  the  resulting  tmst  feature  of  the 
case  the  court  of  chancery  appeals  reports 
that  considerable  testimony  was  introdnced, 
but  that  It  was  all  hearsay,  and  incompe- 
tent. It  was  objected  to  as  Incompetent, 
and  excluded  by  the  chancellor,  bat  waa  not 
preserved  by  bill  of  exceptions,  and  it  Is 
not  before  us,  so  that  as  to  this  the  com- 
plainants fall  to  establish  th^r  contention. 
In  addition  It  appears  that  James  II-  Davis 
died  more  than  10  years  before  the  present 
bill  was  filed,  and  their  right  to  set  np  a 
resulting  trust  Is  barred  by  the  statute  of 
limitations.  Henderson  v.  Tipton,  88  Tenn. 
250,  14  S.  W.  360;  Love  v.  Welch,  88  Tenn. 
269,  14  S.  W.  380. 

As  to  a  claim  of  an  interest  in  tlie  land 
by  Inheritance  it  appears  that  many  years 
ago  James  H.  Davis  Intermarried  with  Jane 
Lncas,  who  was  then  a  widow,  having  two 
children  by  her  first  marriage,— L.  B.  Lncas. 
one  of  the  complainants  in  this  cause,  and 
John  Lucas,  who  has  since  died,  leaving  the 
complainant  J.  O.  Lucas  bis  only  heir. 
James  H.  Davis  and  Jane  Lucas  had  two 
children  by  their  marriage,  to  wit,  Mexico 
Davis,  who  has  since  died,  leaving  no  Is- 
sue, and  Nettle,  who  has  also  died,  leaving 
the  defendant  Mamie  Malone  as  her  only 
child  and  heir  at  law.  James  U.  Davis 
died  In  1868.  The  land  In  controversy  be- 
longed to  him  at  the  time  of  his  death,  and 
was  assigned  to  bis  widow  as  dow^;  the 
remainder  of  his  lands  having  been  sold  to 
pay  his  debts.  The  widow  died  some  two 
years  before  the  bill  tn  this  case  was  filed. 
Mecico  Davis  also  died  after  her  father, 
leaving  Mamie  Malone  as  her  only  htir. 
The  contentlcm  made  is  tliat  complainants, 
who  are  the  children  and  grandchildren  of 
5ane  Lucas  by  her  first  marriage,  hiherlt  this 
land  equally  with  Mamie  Malone,  a  grand- 
child under  the  second  marriage.  The  land 
was  the  property  of  tibe  father,  James  H. 
Davis,  and  the  c<unplainanta  have  failed  to 
set  up  any  resulting  trust  In  it  arising  out 
of  the  investment  in  It  of  th^  mother's 
fonds.  In  such  case  the  statute  applicable 
Is  that  embodied  in  Shannon's  OMnpUatlon 
as  section  4168,  snbsec.  3,  as  follows: 
"Where  the  land  came  to  the  intestate  by 
gift,  devise  or  descent  from  a  parent  and 
be  dte  without  Issue,  tf  he  hare  brothers  and 
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listen  of  the  p&temal  line  of  the  half  t 
blood,  and  brothers  and  slaters  of  the  ma- 
ternal line  also  of  the  half  blood  then  the 
laad  shall  be  inherited  by  such  brothers  and 
sisters  on  the  part  4^  the  parent  from  whom 
tlie  estate  came  in  the  same  manner  as  bj 
brothers  and  sisters  of  the  whole  blood  un- 
til the  line  of  snch  parent  is  exhausted  of 
the  half  blood  to  the  exclusion  of  the  other 
line."  See,  also,  Deadrlck  v.  Armour,  10 
Hnmph.  58S.  The  result  1b  that  complain- 
ants, under  the  law,  Inherited  no  interest  in 
the  land,  and  hare  failed  to  prove  any  re- 
sulting trust  in  their  favor.  They  are  en- 
titled to  no  relief,  and  the  decree  of '  the 
coort  of  chancery  appeals  Is  affirmed. 


HIOfiTOWEB  T.  WBAX. 
iSopreme  Ooort  of  Tennessee.   Jan.  26,  1901.) 

]fORTOA01)»-Tin;3T  DBBDS— CONSTRUCTION^ 
DEBTS— DESCRIPTION— DISCREPANCY. 

L  Defendant  bad  reduced  the  princitMU  of  a 
note  to  $1,500  when  he  made  a  trust  deed  of 
his  property  to  pay  off  his  debts.  This  deed 
Slated  that  defendant  owed  the  plaintiff  "about 
$1,500,  which  I  wish  paid  in  fuU";  and  in  the 
■cbednle  this  debt  was  listed  at  $1,500.  At 
the  Ume  the  trust  deed  was  executed  the  total 
tmouat  of  principal  and  Interest  doe  on  de- 
fendant's note  was  about  H,000.  Hfid,  that 
the  deed  intended  the  payment  ef  only  $1,000, 
and  not  the  payment  of  the  debt  In  full. 

2.  A  trust  deed  divided  the  grantM^s  debts 
into  fire  classee.  and  designated  plaintiflfs  cred- 
it as  $1,500,  and  as  of  the  fourth  class,  with 
iostmcfions  that  it  should  be  paid  In  full.  The 
deed  further  directed  a  ratable  payment  of  the 
creditors  in  the  fifth  class,  and  any  other  just 
debts.  PlaintifTa  claim  amounted  to  |4,U0O. 
EAA.  that  plaintiff,  after  receiving  51,o00  as 
a  preferred  claim  under  the  fourth  class,  was 
entitled  to  receive  a  pro  rata  payment  of  the 
balance. 

Appeal  from  chancery  court.  Davidson 
county;  H.  H.  Cook,  Chancellor. 

BlU  by  L.  C.  Hlghtower  against  W.  A. 
Wray.  From  a  decree  la  favor  of  defendant, 
complainant  appeals.   Modified  and  affirmed. 

Percy  D.  Madden,  for  aKKflant  Morton 

B.  Howell  and  A  Slemmons,  for  appel- 
lee 

WILKES,  J.  Tbe  qn«Btlon  Involved  in  this 
cause  is  tbe  proper  construction  of  a  deed  of 
trust  made  by  W.  A.  Wray.  It  contains  a 
provision  In  substance  as  follows:   "I  owe  L. 

C.  Hlghtower  about  $1,500,  which  I  wish  paid 
lo  foil"  It  turned  out  that  be  owed  High- 
tower  but  one  debt,  and  that  was  a  note,  and 
asMBnted,  principal  and  interest,  to  about 
S4.000.  Tbe  blU  Is  filed  In  a  double  aspect, 
claiming  payment  of  the  entire  debt  of  $4,000 
upon  (1>  a  construction  of  tbe  terms  of  tbe 
LnstnuDeDt;  (2)  on  the  intentien  of  the  maker 
lo  cxecntlag  the  deed,  which  la  aotti^t  to  be 
^own  by  par^.  Both  contentions  wera 
found  agalast  tbe  complainaut;  the  court  of 
chancery  appeals  holding  that,  if  the  Instru- 
tneat  alone  be  lovked  to,  complainant  could 
claim  only  $1,000,  m  aboat  tbat  mm,  and,  U 


]  tbe  parol  proof  be  allowed  to  control,  then 
the  facts  are  that  the  maker  only  Intended 
that  amount  to  be  paid.  This  parol  evidence 
was  introduced  without  objection,  and  tbe 
finding  of  the  court  of  chancery  appeals  upon 
It  is  a  matter  of  fact,  and  Is  perhaps  con- 
clusive of  the  entire  controversy.  We  pro- 
ceed to  consider  It,  however.  In  tbe  other  as- 
pect of  the  case. 

Tbe  deed  of  assignment  divides  tbe  debts, 
provided  for,  into  6  classes,  from  A  to  K, 
and  they  are  to  be  paid  In  the  order  mention- 
ed. Complainant's  debt  falls  In  class  D  (tbe 
fourth  class),  and  Is  described  as  follows: 
"Class  D.  L.  C.  Hlghtower,  $1,500.00.  It  is 
directed  that  the  debts  be  paid  as  follows: 
(1)  The  expenses;  (2)  class  A  In  full;  (3)  class 
B  In  full;  (4)  class  0  In  full;  (5)  to  the  pay- 
ment of  tbe  amount  due  L.  C.  Hlghtower. 
described  as  'Class  D,'  until  he  shall  have 
been  paid  in  full;  (G)  to  the  payment  of  the 
creditors  In  class  E),  and  any  other  Just  debt 
owing  by  me,  ratably,  until  they  shall  hare 
been  paid  In  full."  It  appears  that  com- 
plainant's debt,  and  the  only  one  owing  blm 
by  Mr.  Wray,  was  a  note  originally  for  $7,- 
121.34,  but  having  on  it  a  number  of  cred- 
its, which  reduced  the  principal  to  $1,OOU. 
It  had  been  running  for  several  years,  and 
much  Interest  had  accumulafed.  In  the  case 
of  Caldwell  t.  Bowman,  1  Tenn.  Cas.  601, 
there  was  a  deed  of  trust  It  provided  to  pay 
a  "note  for  about  $T6.00,  if  he  shall  produce 
the  note";  referring  to  one  B.  Donaldson.  A 
note  for  $187  was  produced  and  filed  as  the 
note  Intended  to  be  secured,  and  It  was  held 
that  the  language  used  would  not  Identify  a 
note  for  more  than  double  t3ie  sum  meatlon- 
ed;  that  tbe  language  used  would  serre  to 
identify  a  note  for  a  few  dollars  more  or  less, 
but  not  one  for  so  great  an  amount  It  Is 
true  that  in  the  present  case  there  la  more 
to  Identify  the  note  than  in  the  case  we  have 
cited,  and,  Indeed,  there  is  no  question  but 
that  the  note  sought  to  be  set  up  In  this  case 
is  the  one  intended  and  referred  to  in  the 
deed  of  trust;  but  the  decision  Is  made  to 
rest  upon  the  great  discrepancy  between  the 
.actual  amount  of  tbe  note  and  the  amount  aa 
described,  l&e  court  of  chancery  appeals 
says,  "Whether  we  ktok  to  the  face  of  the 
deed  alone,  or  to  parol  testimony,  to  gather 
the  Intention  of  the  maker  (rf  Uie  deed  ot 
trust  we  find  tbat  tbe  purpose  and  Intwtion 
was  only  to  secure  $1,500."  We  think  this 
conclusion  is  correct.  We  are  referred  by 
tbe  industrious  and  zealous  counsel  for  com- 
plainant to  a  number  of  cases  In  which  debts 
greater  smaller  than  these  specified  and 
described  have  been  allowed.  In  Browne  v. 
Weir,  5  Serg.  &  R,  401,  a  debt  was  described 
In  tbe  assignment  as  about  $11,000.  It  was 
la  fact  over  $13,000,  and  tt  was  held  that  it 
should  be  allowed.  In  Bank  v.  Ricbaids,  2 
Mete.  (Mass.)  105,  tbe  deed  of  trust  described 
the  debt  as  about  $4,500,  and  the  creditor  was 
allowed  to  prove  claims  to  the  amount  of 
$5.S07.  In  Oanady  t.  Paachall,  8  Ired.  Eq 
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181,  the  debt  -was  described  as  abont  |1,000. 
and  it  was  held  to  secure  a  debt  of  $1,481.90. 
In  Roberts  t.  VIetor,  180  N.  Y.  680,  2»  N.  B. 
1026,  It  was  beld  tbat  $18,601  was  secured 
under  the  term  "about  $12,000."  In  Bumpas 
V.  Dotson,  7  Humph.  SIO,  the  deed  of  trust 
proTlded  for  a  debt  of  about  $2,000.  It  prov- 
ed to  be  only  $1,040,  and  the  court  held  that 
the  discrepancy  did  not  constitute  evidence 
of  intentional  fraud,  so  as  to  vitiate  the  deed 
or  exclude  the  debt  None  of  the  cases  cited 
goes  to  the  extent  to  which  we  are  asked  to 
go  In  this  case,  and  we  think  that  the  holding 
of  the  court  of  chancery  ai^eals  on  this  fea- 
ture of  the  case  is  correct.  The  complainant 
will,  however,  after  receiving  the  amount  of 
$1,500  and  Interest  as  preferred  nnder  class 
D,  be  allowed  to  prove  the  remainder  of  his 
debt  and  Interest,  and  receive  pro  rata  pay- 
ment under  the  provision  made  for  class  B. 
This  he  is  entitled  to  under  the  prayer  for 
general  relief,  and  with  this  modlflcatloa  the 
decree  of  the  court  of  chancery  appeals  Is  af- 
llrmed.  We  do  not  think  he  Is  entitled  to 
prorate  upon  his  whole  debt,  but  only  on  the. 
balance  after  he  has  received  the  amount  of 
$1,500  and  Interest  as  preferred  In  class  D. 


DTLET  V.  LOUISVILLE  &  N.  R.  CO. 
(Sapreme  Court  of  Tennessee.   Jan.  12,  1901.) 

RAILROADS  —  INJURT  TO  ANIMAL8  —  APPBAL 
FROM  JUSTICES— ffTATEMBNTS  CONSIO- 
ERED  AS  PLEADING— EVIDENOB. 

1.  In  response  to  an  inquiry  by  the  cireott 
coart,  the  plaintiff,  in  a  case  appealed  from  a 
justice,  stated,  in  the  presence  of  the  court  and 
jury,  that  his  cause  of  acticm  was  for  the 
wrongful  killing  of  his  horse  by  one  of  de- 
fcudaut's  moving  trains.  The  defendant  rail- 
road's attorney,  in  answer  to  the  court's  in- 
quiry, stated  that  his  defense  was  that  de- 
reudant  had  observed  the  precaatiMis  required 
by  statute.  The  plaintitTs  testimony  did  not 
show  bow  the  horse  was  killed,  aor  the  nature 
of  its  Injuries,  nor  that  it  was  defendant's  rail- 
road that  ran  past  the  place  of  killing,  nor  that 
the  horse  was  struck  by  the  train,  nor  that 
the  track  was  unfenced.  At  the  dose  of  plalu- 
tifTs  case,  defendant  demurred  to  the  evidence. 
Held,  that  all  that  was  alleged  in  the  plain- 
tiff's statement,  and  not  denied  In  the  defeod- 
ont's  statement,  should  be  taken  as  true,  since 
In  appeals  trom  justice's  courts,  where  both 
parties  assent  to  the  request  of  the  court  to 
state  their  cases,  the  cause  should  be  treated 
as  submitted  on  the  issues  made  by  the  state- 
ments; and  the  demurrer  should  have  been 
overruled,  since  the  horse's  value  was  all  it 
was  necessary  for  the  plaintiff  to  prove  to  make 
out  a  prima  facie  case. 

2.  Where  the  parties  in  a  case  against  a  rail- 
road for  killing  a  horse,  which  was  appealed 
from  a  justice's  court,  stated  the  cause  of  ac- 
tion, and  the  defense,  respectively,  in  resfranse 
to  inquiries  b^  the  court,  the  fact  that  plaintiff 
introduced  evidence  on  matters  conceded  by  the 
statement  of  defense,  if  the  statements  were 
considered  as  pleading,  did  not  vary  the  rnle 
that  statements  under  such  cirenmvtances 
would  be  taken  as  pleadings,  the  unnecessary 
evidence  being  treated  as  immaterial. 

Appwl  from  circuit  court,  DaTldson  coun- 
ty; J.  W.  Bonner*  Judge, 


Action  by  Lem  Utiey  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  judgment  in  favor  ot  defendant  plaintiff 
appeals.  Reversed. 

Paidue  &  Ban.  for  appellant  Smltti  * 
Maddln.  tot  ai^iellee. 

WILKB8,  J.  This  Is  an  action  commenced 
before  a  justice  of  the  peace.  The  warrant 
states  the  cause  of  action  as  follows:  "Ta 
answer  the  complaint  of  Lem  Utley  In  a  plea 
of  debt  due  by  damages  (killing  a  horse)." 
In  the  circuit  court  on  appeal,  the  cause- 
was  heard  t>efore  the  court  and  a  jury,  and 
at  the  close  of  plaintiff's  evidence  It  was 
demurred  to,  and  issue  was  joined  on  the- 
demnrrer,  and  It  was  sustained,  and  suit  dis- 
missed, and  the  plaintiff  has  appealed  and 
assigned  errora  The  bill  of  exertions  states- 
that  after  the  jury  liad  been  regularly  Im- 
paneled and  sworn  to  try  the  matters  in 
controversy,  the  plaintiff,  in  response  to  an 
Inquiry  by  the  court  said,  in  the  presence 
of  the  court  and  jury,  that  his  cause  of  ac- 
tion was  for  the  wrongful  killing  of  plain- 
tiff's horse  by  one  of  defendant's  moving 
trains.  Thereupon  the  attorney  for  defend- 
ant In  response  to  an  Inquiry  from  the  court, 
stated  that  bis  defense  was  that  defendant 
had  observed  the  precautlOTis  required  by  the 
statute.  The  plaintiff  thai  Introduced  twa 
witnesses,  who  testifled  to  substantially  the 
same  facts,  as  follows;  That  plaintiff  lived 
at  GoodlettsvlUe,  Tenn.,  about  000  feet  from 
the  depot  at  a  place  where  the  public  road 
crosses  the  railroad.  This  public  road  la  a 
turnpike  gtAng  from  GoodlettsvlUe  to  Gal- 
latin. It  crosses  the  railroad  track  running 
north  and  south.  That  plaintiff  lives  on  the- 
west  side  of  the  railroad,  and  on  the  north 
side  of  the  turnpike.  One  of  the  side  tracks 
comes  down  to  within  a  short  distance  of 
the  turnpike  crossing.  That  plaintiff  was 
absent  from  home  when  his  horse  was  killed, 
but  on  his  return  found  him  lying  dead  in  a 
field  just  south  of  the  turnpike  crossing,  and 
on  the  east  side  of  the  track.  That  the  horse 
was  killed  I>ecember  18,  18^  There  Is  a 
cattle  guard  at  the  south  side  of  the  turn- 
pike, where  the  railroad  crosses  It  and  the 
horse  was  found  dead  beyond  this  cattle 
guard.  The  horse  was  worth  $70.  Plaintiff 
did  not  see  the  accident  nor  know  of  It  until 
he  returned  home.  He  turned  the  horse  oat 
to  graze  that  morning.  Plaintiff  was  In  the 
habit  of  turning  his  horses  out  on  the  com- 
mons when  not  In  tiae.  The  stable  is  just 
back  of  the  house,  and  towards  the  depot. 
The  horse  was  50  or  60  feet  from  the  fence, 
and  south  of  the  turnpike,  and  a  few  feet 
from  tiie  railroad  track  lying  in  the  ditch. 
"Mr.  Reed,  the  section  foreman,  went  with- 
plaintiff  to  see  the  horse.  Isaac  Drake  and 
plaintifTs  brother,  John  Utley,  also  saw  him. 
Plaintiff  told  Mr.  Reed,  the  section  foranan. 
that  In  order  to  settle  the  matter,  he  coviA 
report  the  horse  as  worth  945  to  the  com' 
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pajiy.  He  agreed  to  Mr.  Reed's  valuatloQ. 
thinking  he  would  get  his  mooey  right  away, 
without  any  trouble.  Horse  was  15  hands 
high,  gentle,  sound,  and  all  right"  In  sub- 
Btance,  this  was  all  the  evidence. 

It  Is  Insisted  on  the  part  of  the  defwdaut 
railroad  company  that  this  evidence  does  not 
make  out  a  case  of  liability  on  the  part  of 
the  railroad  company,— In  other  words,  that 
the  evidence  does  not  go  far  enough;  that 
the  plalntKTs  proof  falls  to  show  how  the 
h(HM  was  killed,  or  the  nature  of  bis  in- 
juries, if  he  bad  any,  or  that  it  was  the 
defendant's  railroad  that  passed  by  the  place 
of  the  killing,  or  that  any  trains  passed  over 
it,  or  that  the  horse  was  struck  by  the  train; 
that  it  is  not  shown  that  the  track  was  un- 
fenced  where  the  horse  was  killed,  or  where 
It  may  have  entered  on  the  track;  that  the 
proof  does  not  show  that  Reed,  the  section 
foreman,  who  valued  the  horse,  was  fore- 
man of  defendant's  road.  It  Is  insisted  on 
the  plaintiffs  part  that  the  controverted 
qaestions  In  the  case  were  narrowed  by  the 
statements  of  counsel  to  the  simple  question 
presented  by  the  defendant's  statement;  In 
other  words,  that  when  the  plaintiff  said  his 
cause  of  his  action  was  the  wrongful  killing 
ot  plaintiflTs  horse  by  one  of  defendant's 
moving  trains,  and  the  defendant  replied 
that  its  defense  was  that  it  had  observed  all 
statutory  precautions.  It  was  an  admission 
<Hi  the  defendant's  part  that  one  of  Its  mov- 
ing trains  had  killed  the  plaintiff's  horse,  and 
the  only  matter  In  issue  left  was  whether 
the  killing  was  wrongful,  and  this  defend- 
ant denied,  by  stating  that  it  bad  observed 
the  statutory  precautions.  The  Insistence  is 
tbat,  the  case  having  originated  before  a 
justice  of  the  peace,  where  there  were  no  for- 
mal pleadings,  the  agreement  became  a  sub- 
stitute for,  and  stood  In  the  place  of,  such 
pleadings,  and  subject  to  the  rules  governing 
pleadings  In  other  cases;  tbat  plalntltTs 
statement  was  his  declaration,  and  defend- 
ant's counter  statement  was  his  plea.  Un- 
der such  circumstances,  and  in  such  cases, 
the  provisions  of  the  Oode  (section  4631)  it 
Is  insisted  apply,  that  all  allegations  In  the 
declaration  not  denied  In  the  plea  shall  be 
taken  as  true  for  all  the  purposes  of  that 
Issue,  and  the  familiar  doctrine  applies,  as 
In  pleadings  in  other  law  cases,  that  what 
Is  alleged  In  the  declaration  and  not  denied 
by  the  plea  Is  conceded  to  be  true.  There 
ti  no  statutory  provision  to  the  effect  that, 
Id  cases  appealed  from  a  Justice  of  the 
peace,  on  hearing  in  the  circuit  court  tbe 
trial  judge  may  compel  the  parties  to  state 
tbelr  contentloa,  but  It  is  certainly  an  ex- 
cellent practice,  and,  where  tbe  requests  are 
assented  to  by  both  parties,  the  catise  wlU 
be  treated  as  submitted  on  tbe  Issues  made 
by  the  itatemeots.  It  Is  helpful  alike  to  the 
toort.  the  Jury*  tbe  attorneys,  and  Utiganta 


that  the  issues  shall  be  thus  stated,  In  order 
that  the  scope  and  extent  of  the  controversy 
may  be  known  and  announced,  and  the  evi- 
dence limited  to  matters  which  are  In  dis- 
pute. The  statements  having  been  made, 
the  (controverted  facts  must  be  treated  as 
being  embraced  in,  and  bounded  by,  the  lim- 
its of  the  statements,  and  It  is  wholly  unnec- 
essary to  Introduce  evidence  beyond  the 
facts  which  are  controverted. 

It  Is  said  by  counsel  for  defendant  that 
neither  court  nor  counsel  considered  the 
statements  as  constituting  pleadings  In  the 
case,  and  subject  to  tbe  rules  of  pleading, 
and  that  this  Is  evidenced  by  the  fact  that 
the  plaintiff,  notwithstanding  the  statements, 
proceeded  to  introduce  evidence  on  many 
features  that  were  conceded  by  tbe  state- 
ment of  defense,  treating  it  as  a  pleading. 
It  Is  true  that  some  evidence  In  this  case 
was  introduced  by  the  plaintiff  which  was 
wholly  unnecessary,  but  if  this  be  conceded. 
It  does  not  vary  the  rule,  but  the  unneces- 
sary evld^ce  may  be  treated  as  ImmateriaL 
Indeed,  on  the  part  of  plaintiff,  there  was 
but  little,  if  any,  necessity  for  Introducing 
any  proof,  except  as  to  value.  The  owner- 
ship was  not  denied,  and  must  be  considered 
as  conceded.  The  killing  by  defendant's 
train  was  not  denied,  and  must  be  treated 
as  admitted,  and,  by  the  shape  of  the  de- 
fendant's statement  it  must  be  Inferred  that, 
under  the  circumstances  of  the  killing.  It 
was  necessary  to  observe  some  statutory 
precautions,  and  that  they  woe  observed  is 
alleged  as  an  excuse  for  tbe  killing,  and  a 
reason  why  no  liability  should  attach.  To 
allow  a  different  holding  of  the  case  would 
operate  as  a  surprise  and  hardship  on  the 
plaintiff.  The  cause  has  been  heard  in  this 
court  at  a  former  term,  when  the  facts  were 
fully  developed,  and  tbe  cause  was  reversed 
and  remanded  for  an  error  In  the  charge  of 
the  court  It  is  evident  that  upon  this  latter 
trial  the  plaintiff  did  not  attempt  to  fully 
develop  and  present  the  facts  in  the  cause, 
and  this  was  evidently  upon  the  impression 
that  the  Issues  bad  been  narrowed  down  and 
confined  to  tbe  matters  presented  by  the 
statements  of  couns^.  We  are  of  opinion 
that  In  this  view  of  the  case,  the  court  be- 
low was  In  error  In  sustaining  the  demurrer, 
there  being  sufficient  evidence  to;.^  a  lia- 
bility on  the  road.  No  proof  thct.any  stat- 
utory precautions  were  observed  which 
would  relieve  the  defendant  therefrom,  and 
that  being,  in  our  opinion,  tbe  only  matter 
of  controversy  left  open  by  tbe  statements, 
the  Judgment  ot  tbe  court  below  must  be 
reversed,  and  tbe  cause  remanded  for  an 
assessment  of  damages  on  the  evidence,  un- 
less the  parties  shall  agree  upon  the  same, 
and  In  that  event  final  Judgment  will  be 
rendered  hwe.  The  defendant  will  j/mj  all 
costs. 
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PATNB  et  nx.  T.  NASHVILLB,  a  &  8T.  U 
RY.  00. 

(Supreme  Court  of  TfenaeBsee.   Dec.  16»  1900.) 

INJURY  TO  PASSBNaBK-NBGLIOENCB^-PLHAD- 
INQ— PROOF  AND  INSTRUCTIONB.- 

1.  Tbe  only  act  attrlbnted  to  the  curler  be- 
ioB  the  annoancement  hj  its  condactor,  in  coai- 
plmnce  with  Shannon's  Ood^  i  3070,  aa  the 
train  approached  a  station,  ot  the  name  of  the 
station,  and  that  change  of  cart  was  to  be  made, 
there  ia  no  negligence  on  its  part»  and  no  lia- 
bility for  injm'}'  to  the  passenger,  who,  going 
onto  the  steps  of  the  car  while  it  was  in  mo- 
tion, fell  therefrom,  even  though  »he  was  careful. 

2.  The  theorr  of  the  declaration  and  proof  *t 
plaintiff  being  that  she  was  thrown  from  the 
steps  of  defendant's  car  by  "a  sudden  and  rio- 
lent  Jerli"  of  the  train  after  it  had  stopped,  and 
while  she  was  attMnpting  to  alight,  and  de- 
fendant's theory  being  that  she  was  injured  bj 
jumping  from  the  train  while  in  motion,  and 
without  iDTitation,  plaintifl  is  not  entitled  to 
an  instruction  on  theory  of  the  injude« 
having  resulted  from  an  "express  or  implied  in- 
Titatioo"  to  get  off  tbe  train  while  in  motion. 

Appeal  from  circuit  court.  Franklin  coun- 
ty; Bnoyd  EBtlll,  Jndge. 

Action  by  W.  L.  Payne  and  wife  against 
the  NSBhTlUe,  Chattanooga  A  St  Lonla 
Railway  Company.  Judgment  for  defend- 
ant.  PlaiDtiCFs  appeal.  Affirmed. 

Whltaker  &  Horton,  for  appellants.  W. 
B.  Lamb  and  Lynch  &  Lynch  (Claude  Waller 
and  J.  B,  De  Bew,  of  counsel),  for  appellee. 

CALDWELL,  J.  W.  L  Payne  and  wife, 
SalUe  Payne,  brought  this  action  against 
the  NashTille,  Chattanooga  &  St  Louis 
Railway  Company,  to  recover  damages  for 
personal  Injuries  alleged  to  have  been 
wrongfully  and  negligently  Inflicted  upon 
her  while  alighting  from  one  of  its  pas- 
senger trains  at  Bridgeport,  Ala.  Verdict 
and  Judgment  being  for  the  defendant,  the 
plaintiffs  appealed  in  error. 

The  averment  on  which  the  recovery  was 
sought  la  aa  follows :  '  'Plal  ntiff  SalUe 
Payne,  wife  of  plaintiff  W.  L.  Payne,  was 
a  passenger  upon  one  of  defendant's  trains 
of  cars,  having  purchased  a  ticket  at  Dec- 
herd,  a  station  on  said  defendant's  road,  to 
South  Pittsburg,  a  station  on  said  defend- 
ant's road;  and,  In  order  for  plaintiff  SaUIe 
Payne  to  reach  her  destination,  It  was  nec- 
essary for  her  to  change  cars  at  Bridge- 
port,  Altt^^'Jand  while  she  waa  undertaking 
to  cbang^nears  as  aforesaid,  and  was  upon 
the  steps  in  obedience  to  the  direction  or  or- 
der of  defendant's  conductor  or  other  agents 
and  operatives,  representatives  and  agents, 
managing  and  controlling  the  movements  of 
said  train  of  cars,  wrongfully  and  negligent- 
ly caused  said  train  of  cars  to  move  with  a 
sudden  and  violent  jerk,  throwing  plaintiff 
Sallie  Payne,  without  faolt  or  negligence  on 
her  part,  off  the  steps  or  platform  aforesaid, 
violently  to  the  ground,  and  so  Injuring, 
bruising,  and  maiming  plaintiff,"  etc  The 
defendant  pleaded  not  guilty,  and  upon  the 
Issue  so  made  the  case  was  tried.  The  only 
nontzoTersy  of  fact  was  In  respe^  of  the 


manner  and  cause  of  the  injuries  sued  for. 
Tbe  plaintiff  Introduced  testimony  tendiug 
to  show  that  they  resulted  from  the  negli- 
gence imputed  to  the  defendant  In  that  part 
of  the  declaration  Just  quo^  herein;  and 
the  trial  Judge  correctly  instructed  the  Jury 
that  such  facta,  If  established  by  a  prepon- 
derance of  the  evidence,  would  entitle  the 
plaintiffs  to  a  recovery.  The  defendant  in- 
troduced testimony  tending  to  show  that  its 
agents,  as  the  train  neared  Bridgeport,  an- 
nounced the  name  of  the  station,  and  that 
a  change  must  there  be  made  for  South 
Pittsburg,  and  that  Blrs.  Payne  thereupon, 
before  the  train  reached  the  station,  walked 
from  her  seat  in  the  coach  to  the  platform, 
down  the  steps,  and  alighted  while  the  train 
was  still  In  motion.  As  applicable  to  the 
defendant's  theory  of  nonliability  so  dis- 
closed, the  trial  Judge  instructed  the  Jury 
that:  "If  the  proof  In  this  case  shows  that 
the  employes  of  the  defendant  company 
while  approaching  the  station  at  Bridge- 
port announced,  'Bridgeport;  change  cars 
for  South  Pittsburg,'  and  thereupon  the 
plaintiff  arose  from  her  seat,  and  went  up 
on  the  platform,  and  upon  the  steps  of  the 
platform,  and  alighted  from  the  coach  be- 
fore reaching  the  station,  and  while  the  train 
was  In  motion,  she  would  not  be  entitled  to 
recover  In  this  case."  This  instruction  is 
the  subject  of  the  first  assignment  of  er- 
ror in  this  court,  the  criticism  being  that  the 
trial  Judge  thereby  "takes  the  question  of 
plaintiff's  contributory  negligence  from  the 
consideration  of  the  Jury,  and  declares  a 
given  statement  of  facts  to  constitute  neg- 
ligence per  se."  It  Is  to  be  observed,  In  the 
first  place,  that  the  crltldam  misinterprets 
the  Instruction,  and  ascribes  to  It  functions 
that  It  does  not  perform.  The  instructloD 
does  not  In  fact  deal  with  the  subjects  of 
contributory  negligence  and  negligence  per 
se  at  all.  In  the  next  place,  the  Instruction 
is  entirely  sound  when  properly  limited  to 
Its  own  suppositional  statement  of  facts. 
There  Is  no  interpretation  of  which  those 
facts  are  susceptible  that  would  give  the 
plaintiffs  a  legal  right  of  action.  They  dls- 
dose  no  actionable  negligence  on  the  part 
of  the  defendant.  The  announcement,  as 
the  train  approached  Bridgeport,  of  the  name 
of  the  station,  and  the  change  there  to  t)e 
made,  which  Is  the  only  function  attributed 
to  the  defendant  in  the  hypothesis  of  this 
instruction,  was  not  a  negligent  act,  but  a 
compliance  with  the  statute  (Shannon's 
Code,  9  8070),  and  hence  the  discharge  of  a 
legal  obligation.  It  follows  Inevitably, 
therefore,  that  this  act,  which,  according  to 
the  defendant's  theory,  was  its  only  connec- 
tion with  Mrs.  Payne's  Injuries,  could  not 
have  rendered  It  liable  for  them,  and  that 
the  instruction  of  nonliability  on  that  the- 
ory was  correct  whether  her  conduct  be 
characterized  as  cautions  or  as  negligent  In 
one  degree  or  anoQier.  Upon  Its  theory  of 
Its  part  In  the  nAtter  as  aubmitted  In  this 
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tnstructlon,  the  defendant  wai  manifestly 
Siiltt7  of  no  negligence  whatever,  and,  aa  a 
consequence,  it  was  free  from  liability 
whether  Mrs.  Payne  was  negligent  or  not. 
The  first  element  of  llabiUly  is  wanting.  If 
It  were  conceded  that  the  inetruction  Im- 
plledly  preclndes  ctmBlderatlon  of  the  ques- 
tkm  of  contrlbntory  negligence,  the  Instruc- 
Oon,  upmi  the  facts  sabmltted  therein, 
woold,  nererthelesB,  be  correct,  for  under 
those  facts  the  defendant  was  undoubtedly 
Usmelesa;  and  the  doctrine  of  contributory 
negligence  is  never  applicable  unless  both 
parties  bare  been  negligent.  There  can  be 
no  ccntrlbutlon  of  negligence,  in  the  legal 
sense,  by  or  to  a  person  not  himself  negli- 
gent If  the  court's  reference  in  this  in- 
stmctton  to  the  suppoaitlve  acts  of  Mrs. 
Payne  be  taken  as  an  Implied  declaration 
that  she  was  thereby  guilty  of  negligence 
per  88,  the  errcmeous  invasion  of  the  prov- 
ince of  the  Jury  so  made  wonld  be  entirely 
harmless;  since,  without  that  declaration  as 
with  Itt  the  defendant  would  Inevitably  have 
been  protected  against  legal  responsibility 
for  her  injuries  by  the  utter  lack  of  negli- 
gence on  its  part  under  the  other  facts  sub- 
mitted In  the  same  Instruction. 

The  other  assignment  of  error  complains 
of  the  action  of  the  trial  judge  in  refusing 
the  request  of  the  plaintiffs,  seasonably  made, 
to  Instmct  the  jury  as  follows:  "If  the 
joiy  find  from  the  evidence  that  the  plain- 
tiff started  to  leave  the  train  while  the 
same  was  In  motion,  or  walked  out  on  the 
platform  or  steps  while  the  same  was  In 
motion,  and  that  this  was  done  by  the  ex- 
press or  implied  invitation  of  the  agents  or 
ani>loyte  in  charge  of  the  train  to  get  off, 
this  would  not  be  contributory  negligence 
per  se,  such  as  would  defeat  plaintiff's  right 
of  recovery,  but  it  becomes  a  question  for 
the  jury  to  determine,  under  all  the  circum- 
stances, looking  to  the  facts  as  to  whether 
plaintiff  was  expressly  or  impliedly  invited 
to  alight,  the  speed  of  the  train,  to  the 
physical  condition  of  the  plaintiff,  and  all 
the  facts  and  circumstances  surrounding  the 
^aintiff  at  the  time  she  left  her  seat  for  the 
purpose  of  alighting."  The  refusal  to  give 
this  instruction  was  proper,  if  for  no  other 
reason,  because  it  presents  a  question  not 
embraced  In  any  Issue  raised  by  the  plead- 
ings, and  also  because  not  applicable  to  any 
theory  developed  by  the  testimony  on  be- 
half ot  either  party.  The  plaintiffs  neither 
aver  nor  attempt  to  prove  that  the  injuries 
sued  for  resulted  from  an  "express  or  Im- 
plied InvltatJcm"  to  get  off  the  train  while 
Id  motion;  but,  on  the  contrary,  the  theory 
of  their  declarati<m  and  of  their  testimony 
is  that  those  injuries  were  caused  by  "a 
sudden  and  violent  Jerk"  of  the  train  after 
It  had  stopped,  and  while  Mrs.  Payne  was 
oQ  jbt  steps,  attempting  to  alight.  The  de- 
fendsnt's  theory  is  that  Mrs.  Payne  was  In- 
Jued  by  jumping  from  the  train  while  in 
fflotkm,  and  without  Invitatlbn.  Though  tn 


conflict  with  each  other,  these  theories  are 
alike  incouBlstent  with  that  submitted  in 
the  instruction  refused.  The  Instruction 
might  have  been  proper,  under  the  rule  an- 
nounced in  the  case  of  Railroad  Co.  v.  Stack- 
er, 86  Tenn.  343,  6  S.  W.  737,  If  the  plain- 
tiffs had  put  their  case,  in  pleading  and 
proof,  upon  the  ground  of  an  invitation  to 
alight  from  a  moving  train;  but  that  rule 
was  not  applicable  to  the  case  they  actual- 
ly averred  and  attempted  to  prove,  nor  to 
the  defense  made  by  the  defendant;  conse- 
quently the  instruction  was  properly,  and 
not  erroneously,  refused.  Let  the  Judgment 
be  affirmed. 


STATE  T.  MOSS. 

(Supreme  Court  of  TenneeBee.   Feb.  2,  1901.) 

HOUIGIDB— BBA80NABLE  DOUBT— IN STRUO- 
TI0N8. 

An  Instmctioa  in  a  homicide  case  that  "by 
'reasonable  doubts  is  not  meant  that  which  of 
possibility  °uiy  arise,  but  it  is  doubt  engen- 
dered by  the  lAveatigation  of  the  whole  proof, 
and  an  loabitlty  after  sucb  investigation  to 
let  the  mind  rest  easily  upon  the  certainty  of 

Suilt  or  innocence,"  Is  ground  for  reversal;  no 
efendant  being  required  to  prove  his  Inno- 
cence. 

Apiiieal  from  circuit  court,  Ddcalb  county; 
M.  D.  Smallman,  Judge. 

Conneil  Moss  was  convicted  of  murder, 
and  appeals.  Beversed. 

Wade  A  Williams,  for  appellant  Clarence 
Garrett  Drate  Bros.,  and  O.  W.  Pickle,  Atty. 
Gen.,  for  the  State. 

WILKES,  J.  Defendant  was  convicted  of 
murder  In  the  second  degree,  and  sentenced 
to  10  years  In  the  state  penitentiary,  and  has 
appealed. 

It  Is  said  on  behalf  of  the  state  that  there 
is  no  legal  bill  of  exceptions  In  the.  case. 
This  Is  true  as  to  the  record,  as  originally 
presented,  inasmuch  as  the  bill  of  exceptions 
did  not  appear  to  hare  been  signed  by  the 
trial  judge,  nor  to  have  been  Qled  within  the 
80  days  allowed  by  order  of  the  court.  Up- 
on a  suggestion  of  diminution  of  the  record, 
these  defects  have  been  supplied  and  reme- 
died, and  the  transcript  has  been  perfected. 

Several  errors  are  assigned,— one,  that  the 
verdict  Is  not  supported  by  the  evidence; 
and,  again,  that  there  are  errors  In  the 
charge  of  the  court  The  court  In  defining 
"reasonable  doubt"  Bald:  "By  'reasonable 
doubt'  is  not  meant  that  which  of  possibility 
may  arise,  but  It  Is  doubt  engendered  by  the 
Investigation  of  the  whole  proof,  and  an  Ina- 
bility after  such  Investigation  to  let  the  mind 
rest  easily  upon  the  certainty  of  guilt  or  in- 
nocence." Tills  Iserror,  nodoubt  inadvertent- 
ly and  unwittingly  committed  by  the  learned 
trial  judge,  in  requiring  that  the  mind  shall 
rest  easily  upon  the  certainty  of  Innocence 
before  the  defendant  can  be  acquitted.  The 
law  presnmes  that  the  defendant  Is  Innocait 
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until  hlB  yvilt  Is  proven  beyond  a  leawHiabla 
doubt  But  no  defendant  Is  required  by  the 
erldence  to  show  such  facts  as  wlU  canse  fbe 
Jury  to  believe  him  Innocott,  and  to  zest 
easily  upon  the  certainty  of  such  Innocence. 
This  iB  such  «Tor  as  must  cause  the  reversal 
of  the  Judgment  of  the  court  below,  and 
the  cause  Is  remanded  for  a  new  trial.  The 
state  wlU  pay  costs  of  appeal. 


NHTJ.UMS  et  ax.  v.  MAYOR,  mXX,  OF  OITT 
OF  NASHVILLE. 

(Supreme  Court  of  Tennessee.   Jan.  12,  1901.) 

HCNIOIPAL  CORPORATIONS-ACTION  FOR  PER- 
SONAL INJURIBS-DEFECTXTB  WALK— PROOF 
UNDER  OBNBRAI*  ISSUE  —  SURPRISE  —  NEW 
TRIAI.  INSTRUCTIONS  —  AGCEPTANCB  OV 
STREET. 

L  Under  the  plea  of  not  guilty,  in  an  action 
against  a  city  for  personal  injuries,  it  may  show 
that  it  never  accepted  the  portion  of  the  street 
where  the  accident  wai  allied  to  have  occur- 
red. 

2.  A  party  who  made  no  effort  to  obtain  de- 
lay on  account  of  testimony  iutroduced  under 
the  pleadings  cannot,  after  verdict  found 
against  him,  apply  for  a  new  trial  on  the 
ground  of  surprise. 

3.  On  an  issue  aa  to  whether  a  dty  had  ac- 
cepted the  porboD  of  a  street  where  an  ncxi- 
deat  occurred  to  a  pedestrian  by  reason  of  a 
defective  crossing,  tne  jury  were  told  that  if 
the  dty  had  not  accepted  the  street,  though  it 
had  been  taken  into  the  corporate  limits,  either 
by  some  formal  act  of  acceptance,  or  by  work- 
ing the  same  or  repairing  It,  they  should  find 
for  defendant,  but  if  it  had  accepted  the  same, 
or  attempted  to  put  it  in  condition  for  public 
'ise,  they  should  ascertain  whether  it  bad  con- 
Htructed  the  cross  walk  and  had  exercised  control 
over  it,  or  permitted  some  other  persons  to  erect 
the  walk,  and  afterwards  accepted  it.  and,  if  so, 
it  should  have  kept  it  In  repair,  and  would  be 
responsible  for  negligent  failure  to  do  so.  BtM 
a  sufficient  presentation  of  the  law. 

Appeal  from  circuit  court,  Davidson  county; 
John  W.  Childress,  Judge. 

Action  by  D.  A.  Nellums  and  wife  against 
the  mayor  and  city  council  of  Nashville. 
From  a  judgment  for  defendant,  plaintiffs  ap- 
peal. Affirmed. 

Bntherford  &  Butherford  and  H.  A.  Lndc, 
for  appellants.  B.  A.  Price  and  K.  T.  Mc- 
Connico,  for  aKwUea. 

WILKES,  J.  This  is  an  action  against  the 
mayor  and  city  council  of  Nashville  for  dam- 
ages for  personal  Injuries  sustained  by  Mrs. 
Nellums  on  account  of  a  defective  plank  walk 
upon  what  Is  called  In  the  record  "BelMUe 
Street"  There  was  a  trial  before  a  Jury  In 
jthe  court  below,  and  verdict  and  Judgment 
^or  the  city,  and  the  plalntltT  has  appealed 
jujd  assigned  errors. 

The  first  error  assigned  is  that  court  below 
should  have  granted  a  new  trial  upon  the 
groutid  of  surprise  and  newly-discovered  evl- 
jlence.  In  support  of  this  aaslgnment,  plain- 
tiff states  that  the  city  did  not  disclose  Its 
real  defense  until  its  last  witness,  Pat  Cleary, 
was  examined.  This  witness,  in  subetanca, 
stated  tbat  the  dty  of  Nashville  had  nevw 


done  any  work  on  the  west  side  of  B^viUe 
street,  nor  had  it  In  any  other  manner  ac- 
cepted the  same  as  a  street  since  It  was  In- 
cluded within  the  corporate  limits  of  the  dty. 
In  1800.  The  Insistence  is  tbat  this  was  a 
great  surprise  to  the  plaintiff,  Inasnmeh  as 
the  fiict  of  nonuse  and  nonacc^tance  vras  not 
specially  pleaded,  and  the  street  had  been 
used  by  the  public  and  was  in  a  thld3y-«et- 
tled  part  of  the  city,  and  had  been  recognised 
as  a  street  by  the  puiiUc  in  nnmaons  ways 
and  at  many  times  after  it  was  takoi  Into 
the  dty,  and  prior  to  the  aeddent  The  af- 
fidavit upon  which  the  appUcatlOD  of  a  new 
trial  Is  based  states  this  feature  ot  surprise, 
and  adds  tbat  plaintiff  will  make  proof  o£  tne 
and  maoy  other  fticts  showing  acceptance  on 
the  part  of  the  dty,  and  it  is  snjKtorted  as  to 
the  latter  feature  by  the  sworn  statements  of 
quite  a  number  of  witnesses.  The  dty  filed 
only  one  plea,— tbat  of  not  gallty,— and  upon 
this  the  plaintiff  took  Issue.  Under  the  plea, 
and  upon  this  Issue,  we  think  It  dear  that 
the  dty  might  show  by  evidence  that  It  bad 
never  accepted  that  portion  of  the  street 
where  the  accident  occurred.  Some  evidence 
was  introduced  upon  this  feature  of  accept- 
ance, other  than  the  testimony  of  Mr.  Oieary, 
and  at  an  earlier  period  of  the  trial.  Mr.  Mc- 
Connlco.  the  street  overseer,  testified  that  the 
portion  of  the  street  complained  of  was  taken 
Into  the  corporate  limits  In  March,  1890,  but 
that  the  dty  had  done  no  work  or  r^alrfng 
upon  It  up  to  the  time  of  the  accident,  and  It 
would  be  Impossible  to  do  It  until  a  sewer 
was  built,  and  that  nothing  had  ever  been 
done;  that  there  Is  at  the  place  an  old  ra- 
vine, through  which  a  branch  rtms,  and  there 
were  little  footways  running  to  the  honsea, 
across  this.  Tbis  being  true,  the  plaintiff 
was  bound  to  take  notice  of  every  defense 
that  could  be  legally  advanced  under  the  plea 
of  the  general  issue.  Conceding  the  propo- 
sition to  be  correct  that  the  evidence  was 
within  the  Issues  presented  by  the  pleadings, 
surprise  cannot  be  predicated  upon  the  fact 
that  evidence  was  not  antldpated  along  any 
line  embraced  within  the  pleadings.  "Hie 
doctrine  Is  thus  laid  down  in  16  Am.  ft  Eng. 
Eqc.  Law  (Old  Ed.)  p.  G44:  "The  fact  tbat 
an  adversary's  evidence  Is  different  from 
what  It  was  supposed  it  would  be  is  not  suffi- 
cient. If  there  has  been  any  want  of  dili- 
gence in  ascertaining  what  the  testimony  of 
a  witness  would  be,  a  new  trial  vrlU  be  re- 
fused." In  16  Enc.  PI.  &  Prac.  738,  It  is 
said:  "A  party  is  bound  to  come  pr^red  to 
meet  the  case  made  by  his  adversary,  and  he 
cannot  plead  surprise  at  material  and  relevant 
testimony."  In  support  of  this  proportion 
are  dted  Cole  v.  Coal  Co.  (Sup.)  10  N.  Y. 
Supp.  417;  Knapp  v.  Fisher,  49  Vt  94;  Davis 
V.  Rugglea,  2  Chand.  152:  Bragg  v.  City  of 
Moberly,  17  Mo.  App.  221;  McNeaUy  v. 
Stroud,  22  Tex.  220;  Anderson  r.  DufB^d,  8 
Tex.  2S7;  and  a  number  of  other  cases.  An- 
other principle  of  law  applicable  to  motions 
tor  new  trial  upon  the  ground  of  aorpclae  Is 
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tiiat  the  pttrt7  who  li  thus  surprised  In  the 
course  of  the  trial  must  make  all  oecessar^ 
efforts  to  secure  delay  by  proper  legal  meth- 
ods. In  advance,  to  meet  the  matter  of  sur- 
prise. It  appears  from  the  affidavit  of  the 
tdalntUEs  that  evidence  of  the  acceptance  of 
the  street  by  the  city  could  be  readily  had. 
Indeed,  In  the  affidavit  it  Is  said  that  this 
evidence  was  so  plentiful  that  they  did  not 
think  it  would  be  needed.   The  plaintiff  D. 

A.  Nelluma  was  pat  back  upon  the  stand  aft- 
er the  evidence  of  Cleary  had  been  given,  and 
he  failed  to  give  any  evidence  on  the  point 
No  delay  or  indulgence  was  asked  by  the 
idaintillB.  The  plaintiffs  could  not,  without 
making  any  effort  to  obtain  aueh  delay,  go 
to  trial,  and,  when  the  verdict  iB  found 
against  them,  ask  for  a  new  trial  upon  the 
ground  of  surprise.  IG  Am.  &  Eng.  Enc. 
Law,  p.  533.  The  rule  Is  thus  laid  down: 
"The  first  duty  of  counsel  surprised  at  the 
trial  Is  to  secure  delay  by  proper  legal  meth- 
ods, but  he  cannot  neglect  this  in  hope  of  se- 
curing a  verdict  in  spite  of  suriHlse,  and  then 
obtain  a  new  trial."  Id.  See,  to  same  effect, 
Bailroad  Co.  v.  Jones.  100  Tenn.  512,  45  S. 
W.  681;  ShiK>'8  Adm'r  v.  Suggett's  Adm'r.  9 

B.  Mon.  5;  Afelian  v.  Railroad  Co.,  5S  Iowa. 
306,  7  N.  W.  613. 

It  Is  said  that  the  court  should  have  char- 
ged certain  requests,  seven  In  number,  which 
the  conrt  ernweonsly  declined  to  do.  Upon 
eiaminlng  the  charge,  we  find  It  Is  quite  full 
upon  the  subject  of  acceptance  of  the  street 
1^  the  city,  and  no  complaint  is  made  of  any 
positive  error  in  It  The  requests  go  mainly 
to  the  qnestion  as  to  what  acts  would  amount 
to  or  constitute  an  acceptance  on  the  part 
of  the  city,— putting  hypothetical  or  supposed 
cases  of  repairs  made,  work  done,  or  other 
acts  Indicating  acceptance.  We  think  the 
cbai^  of  the  court,  as  given,  fully  covered 
the  facts  as  they  appeared  In  the  record,  as 
to  acceptance,  and  the  duty  of  the  city  after 
acceptance  was  plainly  stated.  The  Jury 
were  told  that  It  the  dty  had  not  accepted 
the  street,  although  it  had  been  taken  into 
tlie  corporate  limits,  either  by  some  formal 
act  of  acceptance,  or  by  undertaking  to  open 
that  part  of  the  street  by  working  the  same 
or  repairing  the  same  and  putting  it  in  order 
tor  the  public  use,  then  they  should  &nd  for 
defendant  bat  if  the  Jury  should  find  that 
proposition  against  the  defendant  and  that 
It  had  accepted  the  same,  or  graded  It  or 
worked  upon  It  snd  attempted  to  put  the 
same  In  a  condition  for  public  use,  then  they 
should  ascertain  whether  the  city  had  con- 
structed the  passway  over  or  across  one  of 
Its  streets,  or  part  of  it  and  had  exercised 
control  over  It  or  permitted  some  other  per- 
son to  erect  the  walkways,  and  afterwards 
accepted  them,  and,  If  so.  It  should  have  kept 
them  In  repair,  and  It  would  be  responsible 
for  n^llgent  failure  to  do  so.  This  appears 
to  be  a  full  cbarge  upon  the  facts  as  they 
were  presmted  by  the  record,  aqd  Is  a  fair 
statement  of  the  law,  and  Is  not  lo  far  as  It 


goes,  complained  of.  2  DilL  Mun.  Corp.  { 
642;  Forbes  v.  Balenselfer.  74  111.  187;  State 
V.  Bradbury,  40  Ue.  154,  160;  Tied.  Mun. 
Corp.  S  223,  p.  421.  We  think  the  several  re- 
quests, so  far  as  they  are  sound  law,  are  cov- 
ered by  and  embraced  wltbin  the  general 
charge,  and  that  upon  the  record  as  we  find 
it  the  charge  was  full  and  correct  and  the 
requests  very  largely  present  hypothetical 
cases  which  are  qoC  presented  by  the  record 
as  made.  We  do  not  find  any  reversible  er- 
ror In  the  action  and  Judgm^t  of  the  court 
below,  and  It  is  affirmed,  with  costs. 


OLIVEIR  V.  BIATOR,  ETa,  OF  Om  OF 
NASHVILLEl 

(Suprone  Court  of  Tennessee.    Jsd.  19,  1901.) 

MOTION  FOR  NEW  TRIAL-WAIVER  OF  OBJEC- 
TIONS —  APPEAL  —  RECORD  —  DSFBOTIVB 
STREETS  —  INSTRUCnOMa  —  HABJCLBBS  ER- 
ROR. 

1.  A  formal  technical  objection  to  hearing  of 
plaintiffs  motion  for  new  trial  will  be  deemed 
waived,  defendant  having  expressed  a  wilUog- 
ness  for  the  motion  to  be  beard  on  the  merits, 
reserving  exception  to  the  sufficiency  of  the 
motion,  and  to  the  power  of  the  court  to  hear 
it  oa  the  merits;  the  motion  then  being  Altpo*- 
ed  of  on  its  merits,  the  exception  neTer  tmng 
acted  on,  and  thwe  being  no  request  tot  rul- 
ing of  the  court  on  it. 

2.  Si>ecial  requests  sufficientiy  appear  from 
the  record  to  hare  been  msde  after  df^lvery  of 
the  regular  charge  where  they  immediately  fol- 
low the  charge,  and  in  several  iDStancea  the 
memoraodam  of  the  trial  judge  is.  In  substance, 
"Declined;  already  charged  in  substance."  and 
again,  "Declined;  charge  sufficient" 

3.  Where  the  evidence  is  overwhelming  that 
plaintiff  was  driving  recklessly  at  a  high  speed, 
racing  with  others,  and  that  tils  turning  out  of 
the  safe  track  was  that  he  might  distance  his 
competitors,  and  that,  in  c(Huequence  thereof, 
bis  wagon  was  overturned  by  striking  an  em- 
bankment OD  the  side  of  the  street,  caused  by 
the  ends  of  ties  of  a  railroad  projecting  into 
the  street,  and  it  fully  appears  Quit  he  coold, 
with  reasonable  care,  drive  along  such  side  of 
the  street  with  safetT*  and  the  conrt  chsrged 
that  the  dty  was  liable  if  there  was  not  enough 
space  tor  passage  with  reasonable  safety  of 
rehicies  dnven  with  ordinary  care,  error  in 
charging  that  the  city  is  not  required  to  keep 
its  street  open  and  reasonably  safe  for  travel 
through  its  entire  width  is  not  ground  for  re- 
versal. 

Appeal  from  circuit  court,  Darldson  coun- 
ty; J.  W.  Bonner,  Judge. 

Action  by  John  O.  Oliver,  by  next  friend, 
against  tbe  mnjm  and  city  council  of  Nash- 
ville. Judgment  tor  defendant  Plaintiff  ap- 
peals. Affirmed. 

W^ashington  &  Allen  and  W.  M.  Parham. 
for  appellant  E.  A.  Price  and  K.  T.  McCou- 
nlco,  for  aK>ollee. 

WILKES.  J.  This  Is  an  action  for  dam- 
ages for  pwsonal  Injuries  claimed  to  have 
been  sustained  by  the  plaintiff,  a  minor,  en 
account  of  the  defective  and  unsafe  condi- 
tion of  one  of  the  streets  of  the  city.  There 
was  a  trial  before  the  court  and  a  Jury  In 
the  court  below,  and  a  verdict  and  Judgiauit 
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for  the  defendant  and  the  ^alntUf  baa  ap- 
iwaled  and  aaalgned  errors. 

Two  preliminary  qneetlona  are  raised 
against  any  consideration  of  the  assignments. 
In  the  first  place,  It  appears  that  there  Is  a 
rule  In  the  court  h^ov  that  all  motions  foi 
a  new  trial  In  both  Jury  and  nonjury  cases 
shall  specify  the  errors  claimed  to  have  been 
committed  on  the  trial,  and  the  groond  upon 
which  the  motion  Is  based,  which  shall  be 
entered  upon  the  motion  docket  and  copied 
upon  the  minutes  aa  they  appear  of  record 
In  the  court  There  waa  an  entry  npon  the 
motion  docket  In  substance  as  follows: 
"Plaintiff  will  move  Cor  a  new  trial  on  the 
grounds  attached  hereto."  It  Is  said  In  the 
argument,  and  the  fact  appears  by  affldavit 
in  the  bill  of  exceptions,  that  It  1b  a  common 
practice  In  the  court  below  to  write  out  the 
grounds  of  motion  upon  a  separate  slip  of 
paper,  and  pin  or  attach  such  slip  to  the 
docket  in  connection  with  the  entry,  and 
they  are  frequently,  for  convenience  of  con- 
sidering them,  detached  by  counsel.  It  ap- 
pears that  the  entry  was  made  April  28, 
1900,  and  the  motion  for  new  trial  waa  heard 
May  5,  1000,  and  at  that  time  a  minute  entry 
waa  made  that  the  plaintiff  had  called  up  the 
motion  for  new  trial  for  heailng  on  the  8d, 
upon  the  following  grounds  (setting  out  eight 
grounds,  which  were  then  copied  on  the  mln- 
vites  of  the  court).  It  appears,  therefore, 
tbat  the  grounds  urged  for  a  new  trial  were 
regularly  argued  before  and  considered  by 
the  court  on  the  motion  for  a  new  trial,  and 
were  regularly  copied  on  the  minutes.  Coun- 
sel for  the  city  objected  to  hearing  the  mo- 
tion, but  expressed  a  willingness  for  the  mo- 
tion to  be  heard  on  Its  merits,  reserving  the 
exception  to  the  snfflclency  of  the  motion 
and  to  the  power  of  the  court  to  hear  the 
same  iqwn  the  merits.  The  motion  was  then 
disposed  of  on  Its  merits,  and  the  exception 
which  had  been  reserved  was  never  acted  up- 
on, and  there  was  no  request  for  the  ruling 
of  the  court  upon  it.  We  think  the  objection 
made  Is  more  technical  than  meritorious.  It 
Is  very  evident  that  the  court  considered  the 
entire  matter  upon  Its  merits,  and  that  It 
had  every  opportunity  to  detect  any  error 
It  may  have  committed.  In  such  case  the  de- 
fendant must  be  treated  as  having  waived 
the  formal  technical  objection  made,  and  to 
have  consented  to  a  hearing  of  the  motion 
on  the  merits. 

It  is  said.  In  the  next  place,  that  the  spe- 
cial requests  made  do  not  from  the  record, 
appear  to  have  been  made  after  the  regular 
charge  was  delivered.  It  is  true,  there  Is  no 
express  statement  to  that  ^ect  but  these 
.requests  follow  Immediately  after  the  gen- 
eral charge,  and  the  action  of  the  court 
shows  quite  clearly  that  they  were  made 
after  the  general  charge,  as  In  several  In- 
stances the  memorandum  of  the  trial  judge 
Is,  In  substance,  "Declined;  already  charged 
In  Bubstauce,"  and  again,  "Declined;  charge 
snffldent"  This  assignment  we  do  not  con- 


sider as  well  made.  The  mere  fiurt  that  the 
requests  followed  the  charge,  without  more, 
would  not  be  snflicient  Upon  the  merits  of 
the  case  there  is  difficulty.  It  Is  objected 
that  there  Is  positive  error  In  the  charge 
of  the  court  aa  follows:  *The  pWntlfl  in- 
slstB  that  Cherry  street  at  or  aboat  the 
point  of  the  accident,  was  not  kept  open  to 
its  full  width  as  located  by  maps  and  sur- 
'  veys,  and  that  along  its  western  aide  the 
cross-ties  of  a  spur  track  of  a  steam  rail- 
way projected  over  the  line  of  the  street, 
and  that  the  ends  of  these  ties  wa«  cot- 
ered  with  sand  or  dirt,  thns  creating  an 
embankment  rendering  travel  altmg  the 
street  unsafe.  The  court  Instmcta  yon  that 
the  city  was  not  required  by  Uw  to  keep 
Cherry  street  open  and  reastmably  safe  for 
travel  through  its  entire  width  as  fixed  by 
survey."  Several  requests  were  made  bear- 
ing upon  this  feature  of  the  case,  and  the 
real  matter  of  contentlim  is  whether  a  city 
Is  obligated  to  keep  Its  streets  open  and  safe 
for  their  entire  width,  or  only  so  far  as  may 
be  reasonably  safe,  and  sufficient  for  the 
usage  of  the  public.  As  a  general  statement 
of  law,  we  are  of  opinion  that  a  city  Is  obli- 
gated to  keep  its  streets  open  and  safe  and 
In  proper  condition  for  their  entire  width, 
and  any  one  Injured  upon  any  part  of  the 
street  by  reason  of  Its  defective  condition  Is 
entitled  to  damages,  i^ovlded  the  party  In- 
jured was  without  fault  State  v.  Barks- 
dale.  5  Humph,  154;  Mayor,  etc..  r.  Brown.  9 
Helsk.  2;  Niblett  v.  Mayor,  etc.,  12  Heisk. 
684;  Poole  v.  City  of  Jackson,  93  Tenn.  87. 
23  S.  W.  57;  Beach,  Contrlb.  Neg.  S  244;  2 
Thomp.  Neg.  760;  1  Shear.  &  R.  Neg.  I  352; 
Jones,  Neg.  Mun.  Corp.  |  77;  24  Aid.  &  Eng. 
Enc.  Law,  108.  But  on  the  other  hand.  If 
the  street  be  defective  in  some  parts  or  por- 
tions, this  would  not  warrant  a  person  In 
negligently,  heedlessly,  or  reckless^  going 
upon  the  dangerous  portions;  especially  when 
there  was  ample  room  which  was  safe,  se- 
cure, and  accessible.  The  whole  of  the 
charge  of  the  court  must  be  considered  to- 
gether, and  with  reference  to  the  facts  of 
the  case.  In  order  to  determine  whether  it  is 
correct  or  not.  The  court  charged  the  Jury, 
In  addition  to  what  has  been  already  stated, 
that;  "If  the  space  between  the  street-rail- 
road track  on  the  east  and  the  embankment 
on  the  west  was  of  such  width  and  In  such 
condition  as  to  be  reasonably  safe  for  per- 
sons exercising  ordinary  care,  then  the  duty 
of  the  city  was  performed."  The  court  con- 
tinued; "If,  by  the  exercise  of  ordinary 
care,  the  plalntlfT  could,  with  reasonable 
safety,  have  driven  along  and  through  the 
space  referred  to,  and,  through  his  own  neg- 
ligence ,ind  willingness,  drove  upon  the  em- 
bankment already  referred  to,  thus  causing 
his  wagon  to  be  overturned.  In  such  case 
you  should  find  for  the  defendant,  so  far  as 
this  Issue  Is  concerned.  On  the  other  hand. 
If  you  And-  from  the  proof  that  the  space  be* 
tween  the  street-railway  track  on  the  east 
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tnd  the  said  «nbaiikiiient  was  not  auffldent- 
I J  Tide  for  the  passage  with  reasonable  safe- 
ty of  TQbl<de8,  whose  drivers  wwe  exercising 
OFdlnarp  care;  If  yon  further  find  that  de- 
fmdant  knew  ot  snch  defects,  or  might 
have  known  of  tbem  bj  the  exercise  of  or- 
dinary care,  and  had  the  opportunity  to  re- 
pair the  defects,  and  failed  to  do  bo,  and  this 
vas  the  proximate  (that,  is  to  say,  the  con- 
trolling and  respcmitible)  cause  of  the  acc^ 
dent  (tliat  is  tiie  cause  without  which  the  ao> 
ddoit  would  not  hare  taken  place);  and  yon 
farther  find  that  at  the  time  of  the  accident 
the  plaintiff  was  exercising  ordinary  care 
toe  his  own  protection,— In  such  case  you 
ilMulcl  And  for  the  plaintiff."  The  facts,  as 
they  appear  from  the  weight  of  eridence,  are 
that  x^alntlff  was  driving  an  express  or 
transfer  wagon,  hauling  passengeni  from  the 
race  track  to  the  dty.  It  appears  that  he 
had  been  drinking  some,  and  had  been  racing 
along  the  road  with  other  vehicles,  and  that 
he  turned  out  of  a  safe  track  upon  the  street 
across  the  street-car  tracks  In  order  to  reach 
the  ^ce  on  the  west  side  of  the  track,  so 
that  he  might  be  enabled  to  distance  and 
pass  his  competitors.  He  was  driving  quite 
rapidly  at  the  time,  and  his  wheels  were 
caught  by  the  street-car  track,  and  thrown 
out  of  thdr  proper  line.  As  a  consequence, 
the  wheels  were  thrown  on  the  embankment, 
and  the  wagon  was  overthrown.  We  think 
it  appears  that  the  plaintiff  was  driving  not 
only  negligently,  but  rashly  and  recklessly, 
at  a  high  rate  of  speed,  racing  with  other  ve- 
hicles, and  that  bis  turning  out  of  the  safe 
track  was  In  order  that  he  might  distance 
his  competitors;  that,  In  consequence  of  this 
reckless  driving  and  attempting  to  cross  the 
street-car  track,  his  wagon  was  deflected  and 
overturned;  and  that  his  recklessness  and 
negligence  were  the  cause  of  his  own  acci- 
dent and  Injury.  It  fully  appears  that  he 
could,  with  the  exercise  of  reasonable  care 
and  caution,  hare  driven  along  the  west  side 
of  the  street  While  It  Is  the  duty  of  the 
dty,  as  we  think,  to  keep  Its  streets  open 
and  reasonably  safe  for  their  entire  width, 
still.  If  there  Is  a  defect  and  danger  In  It  the 
city  will  not  be  liable  for  damages  to  one 
who  heedlessly  and  recklessly  nms  Into  the 
danger,  but  only  to  those  who  Inadvertently 
or  ignorantly  go  into  It  without  teult  on 
their  part  If  a  party  Intentionally,  and  as  a 
matter  of  choice  or  convenience,  leaves  the 
nioal  and  safe  track,  he  cannot  hold  the  dty 
liable  if  he  recklessly  and  needlessly  goes 
into  danger.  Taking  the  charge  as  a  whole, 
whUe  it  Is,  aa  we  think,  erroneous  In  the  par- 
ticular feature  stated,  we  do  not  under  the 
facta  of  the  case,  consider  snch  error  as  re- 
versible; but  we  are  strongly  persuaded  the 
merits  of  the  case  have  been  reached,  and 
the  case  shonld  not  be  reversed.  Inasmuch  as 
the  merits  have  been  reached.  Jones  v.  Tele- 
graph Oo.,  101  TemL  448,  47  S.  W.  699.  We 
think  the  evidence  Is  overwhelming  that  the 
plaintiff  was  suilty  of  gross  carelessness  and 


recklessness,  and  that  his  Injury  Is  due  to 
these  causes,  and  upon  a  charge  unexc^tlm- 
able  the  same  concluslcm  of  nonliability  on 
the  part  of  the  city  must  result  The  judg- 
ment of  the  court  below  must  th^nfore,  be 
affirmed,  with  costs. 


LOTTO  V.  BURTON. 
(Court  of  Chancery  Appeals  of  Tennossss. 
Nov.  2i  1900) 

TXNDOR  AND  PURCHA8BR— PAROL  BALB  COF 

LAND— RBSCIBSION  BT  VBNDORr-RB- 
TURN  OP  CONSIDERATION. 

1.  Complainant  who  was  corroborated  by 
several  witneeaea,  testified  that  he  made  a 
parol  contract  with  defendant  to  pay  half  of  the 
cost  of  the  erection  ot  a  mill  on  defendant's 
land  tor  a  haif  interest  in  the  mill  and  site, 

I  and  that  be  had  performed  his  turt  of  t^e  con- 
'  tract.  Defendant  testified  that  complainant 
I  was  simply  to  have  half  of  the  profits  of  operat- 
I  Ing  the  mill,  but  admitted  that  he  had  aulsted 
I  complainant  in  trying  to  sell  his  Interest  Held 
;  sufficient  to  justify  a  finding  that  defendant 
made  a  parol  sale  of  a  half  interest  in  the  prop- 
erty. 

2.  A  vendor  who  repudiates  a  parol  contract 
;  for  the  eale  of  land  as  a  nnlUty  under  the  stat- 
ute ot  frauds,  is  bound  to  refund  the  purchase 
money  paid  to  him  by  the  vendee  on  the  faith 
of  the  contract 

Appeal  from  chancery  court  Dekalb  county; 
T.  J.  Fishw,  Chancellor. 

Bill  by  B.  Ii.  Love  against  a  T.  Burton. 
From  a  decree  for  complainant  defendant 

appeals.  Affirmed. 

Webb  &  Cantrell,  t<a  appellant  A.  Avant 
tor  aj^tellee. 

BARTON,  J.  The  bill  In  this  case  was 
filed  to  set  up  and  recover  an  undivided  half 
Interest  In  a  certain  mill  and  site,  the  com- 
plainant claiming  a  half  Interest  under  a  ver- 
bal contract  made  with  the  defendant  The 
bill  asked  as  alternative  rdlef  that  If  the  de- 
fendant refused  to  make  a  deed,  or  ratify  the 
parol  sale,  he  be  given  a  decree  fcH*  about 
$400,  which  he  had  paid  the  defendant  for  a 
half  Interest  In  the  land.  The  defendant  an- 
swered, relied  on  the  statute  of  frauds,  and 
denied  that  he  bad  ever  sold,  or  agreed  to 
sell,  to  the  complainant  a  half  Interest  In 
the  mill.  Proof  was  taken.  The  chancellor 
heard  the  cause,  and  decreed  that  the  com- 
plainant had  paid  the  defendant  $400  on  a 
parol  sale  of  a  half  Interest  In  the  mill  and 
site,  and  that  Inasmuch  as  the  defendant 
relied  upon  the  statute  of  frauds,  and  refused 
to  make  a  deed  to  the  complainant  for  this 
half  interest  the  complainant  was  entitled  to 
recover  the  amount  paid  by  *hlm,  which  was 
decreed  a  lien  upon  the  mill  and  site,  which 
was  ordered  to  be  sold  In  satisfaction  thereof. 
The  defendant  appealed. 

The  facts,  as  we  find  them,  are  that  the 
complainant  Is  a  son-ln-Iaw  of  the  defendant 
The  defendant  In  1884,  had  commenced  the 
erection  of  a  mill,  having  cleared  off  a  site  on 
his  own  land.  About  this  time  he  agreed 
with  his  Bon-ln-law.  the  complainant  tbait 
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he  (the  complainant)  would  pay  one-haU  the 
co8t  Incurred  and  to  be  incurred  In  the  erec- 
tion of  the  mill,  he  should  have  a  half  Inter- 
est; that,  after  the  mill  was  erected,  each 
should  pay  one-half  of  the  operating  ex- 
penses, and  receive  half  of  the  prolltB  of  the 
mill.  At  the  time  the  agreement  was  made 
It  Is  understood  that  the  complainant  was 
not  to  be  charged  with  the  value  of  any  work 
which  had  been  done  up  to  that  time  except 
what  was  owing  to  the  mUlwiight  and  It 
was  agreed  that  no  chai'ge  should  be  made 
against  him  for  the  value  of  the  land  upon 
which  the  mlU  was  located,  but  be  was  to 
pay  one-half  the  charges  of  the  work  done  by 
the  millwright  up  to  that  time,  and  one-half 
of  the  further  cost  of  the  mill,  and  was  to 
have  a  half  interest,  aod  the  mill  was  to  be 
operated  as  above  set  out  The  defendant 
contends  that  he  did  not  agree  that  the  com- 
plainant was  to  have  a  half  interest  In  the 
mill,  but  only  agreed  that,  If  he  would  fur- 
Disb  one-haU  of  the  money  ther^ter  ex- 
pended, he  should  have  a  half  Interest  in  the 
proflts.  It  Is  nnneceasary  for  us  to  go  Into 
a  detailed  discussion  of  the  evidence.  We 
find  the.  facts  to  be  as  above  stated,  which. 
In  sabstance,  are  that  the  defendant  made  a 
parol  sale  to  the  complainant  of  a  half  In- 
terest in  this  mlU  site,  which  would  include 
sucli  amount  of  ground  upon  which  the  mill 
was  located,  and  immediately  around  it,  as 
may  be  necessary  to  properly  operate  the 
mill.  Upon  the  faith  of  tills  agreemoit  the 
complainant  paid  and  expended  the  sum  of 
$M0.  Defendant  refuses  to  make  a  deed,  and 
r^ndiates  the  parol  trade.  In  Wew  of  me 
ctHitestton  raised  by  counsel  It  la  necessary 
that  our  finding  of  fact  be  accurately  stated 
and  understood.  It  Is  Insisted  that  even  the 
compIainant^s  own  evidence  shows  that  the 
contract  was  simply  one  to  share  In  the  i»of- 
Its  Qt  the  mlU,  but  this  insistence  Is  not  sua* 
talned  by  the  proof.  It  Is  true  that  in  one 
place  In  his  deposition  Ihe  CMoplainant  does 
state  as  follows:  **I  contracted  with  the  de- 
fendant In  1894  in  regard  to  the  building  of 
the  water  mllL  The  contract  was  that  I  was 
to  help  build  the  mUl,  pay  half  of  expenses, 
and  receive  half  of  the  profits."  This  state- 
ment is  much  enlarged  on  by  connseL  But, 
as  appears  from  a  subsequent  reading  of  his 
deposition,  it  was  only  a  partial  statemrait 
Complainant  goes  on  to  show  clearly  that  it 
was  a  sale  ot  a  half  Interest  In  the  mill,  and 
that  he  was  to  own  a  half  Interest  In  It  after 
the  miU  was  bnllt  In  one  place  he  states, 
"He  told  me,  when  we  were  talking  of  build- 
ing the  mlU,  Uiat  any  time  after  we  got  the 
mill  completed,  if  I  wanted  to  sell  my  Inter- 
est, he  would  take  it  and  pay  me  my  money." 
Being  further  examined  about  the  matter,  he 
stated:  "When  we  commenced  talking  about 
It,  some  work  had  been  done.  They  bad  coia- 
menced  to  clear  off  the  mill  site,  and  got  the 
timbers  for  the  dam.  Burton  told  me  that. 
If  we  went  Into  a  partnership,  that  what  had 
oeen  done  at  that  time  would  not  cost  me 


anything,  except  the  work  done  by  BrassweD, 
the  mlllwrighL  I  was  to  pay  him  one-half 
for  my  part  of  this  work  at  that  time.  He 
told  me  that.  If  we  went  in  together,  my  part 
(tf  the  mill  site  should  not  cost  me  anything." 
He  further  says  in  another  place  that,  after 
the  work  was  done,  and  they  were  to  make 
a  settlement,  he  told  Burton  to  make  his 
charges  against  him  for  his  part  of  boarding 
the  work  hands,  and  that  he  said  he  was  not 
going  to  charge  anything  on  that  accoimt,  and 
that  he  told  Burton  that  they  would  let  that 
be  offset  by  f  10.  Burton  owed  him  Cor  bor- 
rowed money.  He  says  ttie  arrangement 
about  running  the  mill  was  that  one  was  to 
run  it  one  year  and  receive  the  profits,  and 
the  other  the  next  year.  He  proves  the  pay- 
ment of  one-half  of  all  the  expenses  except 
for  the  work  done  before  the  trade  was  made 
In  clearing  off  the  mill  site.  Again,  In  an- 
other place  be  says  that  he  paid  this  amount 
of  money  under  the  agreement  with  Burton, 
that  "he  was  to  own  a  half  Interest  in  the 
mill";  that  he  would  not  have  made  the  pay- 
ments if  the  oontract  had  not  been  that  "he 
was  to  own  a  half  Interest  in  the  mill  and 
site."  On  cross-examination  he  again  states 
that  the  arrangemmt  was  to  own  a  half  In- 
terest in  the  mllL  He  malces  this  statement. 
In  substance,  In  a  doxen  different  places  in 
varying  language,  but  always  meaning  the 
same.  In  one  place  In  his  cross-examination 
he  gives  Uiis  answer:  "After  we  bad  agreed 
to  go  In,  I  was  to  pay  half  the  expenses  of 
building  the  mill,  and  was  to  have  a  half  In- 
terest in  It  He  said  what  work  had  been 
done,  except  what  work  Brasswell  did.  would 
not  cost  me  anything;  and  my  part  of  the  mill 
site  would  not  cost  me  anything  if  I  would 
help  him  to  build  the  mlU."  Again,  In  an- 
other place,  be  says:  "He  said  my  part  of 
the  mill  site  would  not  cost  me  anything,  and 
he  said,  after  we  got  the  miU  built  and  paid 
for  he  would  buy  my  interest  In  it  at  any 
time."  He  says:  "About  two  years  after 
the  mlU  was  built  I  asked  him  to  mAke  me  a 
deed,  and  he  refused,  and  said  he  would  not 
moke  anybody  else  a  deed  to  a  foot  of  the 
land."  In  another  place,  In  reqponse  to  the 
auestloUf  "How  much  ground  <Ud  Burton 
agree  to  let  yon  have  for  a  site?"  he  says: 
"He  did  not  say  bow  much.  He  Jnst  said  I 
could  have  a  half  Interest  in  the  mill  site. 
He  did  not  say  how  mocb  would  be  laid  oB. 
He  Just  said  half,  or  my  part,  of  the  mlU  site 
should  not  cost  me  anything."  In  anothw 
Iklace  he  r^ats  this,  and  says,  "He  aaii,  it 
he  buUt  that  mill,  my  part  oi  tb»  mill  site 
should  not  cost  me  anything."  Such  Is  the 
substance  of  the  complainant's  testimony, 
and  we  take  it  that  there  is  no  mistaking  his 
version,  when  all  his  testimony  is  read,  that 
he  means  to  state  distinctly  that  the  agree- 
ment was  that  he  was  to  be  "an  owner  of  an 
undivided  one-half  interest  in  the  mill  and 
site  when  the  mill  was  completed."  and  that 
for  this  tie  was  to  pay  one-haU  of  the  cost  ot 
the  erection  of  the  mill,  and  that  In  couipnt 
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lag  that  cost  the  value  of  the  site  was  not  to 
be  taken  Into  consideration.  Now,  It  la  true 
that  the  defendant  testifies  tliat  when  the 
contract  was  made  he  and  the  complainant 
dnderstood  that  'the  arrangement  was  that 
complainant  was  simply  to  have  a  half  In- 
terest In  the  profits  of  running  the  mill,  and 
his  insistence  Is  that  Inasmuch  as  he  has 
complied  with  this  part  of  the  contract,  the 
WHDplalnant  has  no  right  of  action.  In  the 
first  place,  if  there  was  no  evidence  to  cor- 
roborate either  party,  this  story  on  behalf  of 
the  defendant  would  be  extremely  Improba- 
ble, as  It  would  certainly  be  an  Improvident 
and  foolish  contract  for  the  complainant  to 
make  to  advance  one-half  the  cost  of  the 
stmcture  on  the  faith  of  such  an  agreement 
He  conld  have  no  guaranty  that  bis  interest 
would  last  for  any  length  of  time.  If  he 
vas  not  to  own  a  half  interest  In  the  mill, 
then  he  would  simply  have  a  personal  con- 
tract as  to  payment  of  profits,  good  only  as 
between  htm  and  the  defendant  subject  to  be 
defeated  by  the  defendant's  death  and  the 
descending  of  the  property  to  his  heirs,  or 
by  the  alienation  of  the  property  by  the  de- 
fendant either  voluntary  or  by  Judgment  at 
law.  It  Is  clear  that  the  complainant  would 
not  hare  gone  Into  such  a  contract  with  his 
eyes  open;  and,  as  we  say,  the  story  Is  Im- 
probable. 

Another  theory  advanced  la  that  the  com- 
plainant was  only  to  have  a  half  Interest  in 
the  machinery  and  the  building;  but  the  mill, 
on  Its  erection,  became  a  fixture,  not  simply 
a  trade  fixture  or  machinery  which  could 
be  easily  removed.  It  Is  evident  that  a 
large  part  of  the  expense  Incurred  was  nec- 
essarily Incarred  in  the  erection  of  the  mill 
banding  and  la  the  construction  the 
mill  race,  dam,  forebay,  etc.  In  other 
words,  a  large  part  of  the  expense  Incurred 
In  erecting  the  mill  Is  obviously  thrown 
away  and  lost  to  the  parties  if  the  ma- 
chinery or  mill  be  taken  away.  This  being 
M,  it  is  evident  that  the  Interest  of  the  com- 
Idalnant  if  he  was  to  have  a  half  Interest 
in  the  mill,  woold  be  not  only  in  the  ma- 
chinery and  bnlldlng,  but  in  the  dam,  race, 
site,  and  so  ml  It  seems  qnlte  improbable 
that  he  would  be  willing  to  make  a  c(mtract, 
bear  one-half  of  all  the  expenses,  and  to 
have  only  a  half  interest  in  tbe  machinery. 
It  seems  equally  Improbable  that  he  would 
be  wllllns  to  pay  half  the  amounts  expend- 
ed In  the  erection  of  this  mill,  and  depend 
on  a  personal  contract  with  the  defendant 
to  receive  half  the  profits.  This  wonld  ap- 
pear to  be  the  result  If  only  the  complain- 
ant and  the  defendant  bad  testified.  Bnt 
when  the  testimony  of  other  witnesses  Is 
considered  no  room  Is  left  for  doubt  When 
we  go  to  the  testimony  of  the  defendant 
Umself,  we  think  it  Is  clear  that  he  recog^ 
idaed  the  right  of  the  complainant  as  the 
owner  of  an  undivided  half  Interest  In  this 
property.  After  he  had  testified  the  con- 
tract to  be  ac^rdlng  to  his  version  as  above 


set  out,  he  then  testified  that  tbe  complain- 
ant said  to  him  at  one  time  that  tbe  pond 
was  going  to  fill  up,  and  that  he  wanted  to 
sell  his  Interest  in  the  mill,  and  get  what 
he  could  ont  of  it  and  that  he  wanted  him 
(Burton)  to  assist  him  in  selling  the  mill, 
as  be  was  not  going  to  spend  another  cent 
on  the  mill.  Gontlnnlng,  be  says:  "I  told 
him  I  did  not  want  it  In  tbe  shape  it  was 
in,  but  that  I  would  assist  him  In  selling 
the  mill.  I  went  over  to  David  J.  Taylor's, 
and  got  up  a  trade  for  Lea's  interest.  I 
contracted  the  mill— bis  Interest— for  f400, 
Just  what  Love  asked  for  it  and  Taylor 
was  to  pay  half  cash  and  tbe  other  In  good 
cash  notes.  Taylor  told  me  to  go  back,  and 
tell  Love  to  come  right  on.  I  went  back, 
and  told  him  I  had  contracted  his  interest, 
and  for  him  to  go  right  on  and  close  the 
trade.  He  wouldn't  go,  or  didn't  go." 
Again,  he  says:  "After  that  I  could  hear 
of  him  trying  to  sell  out;  and  Bill  Brass- 
well  came  down.  I  told  him  if  he  would  go 
and  buy  Love  ont  I  would  loan  him  V2WI 
on  bis  interest  He  went  on,  and  seen  him, 
and  came  back,  and  said  be  had  bought 
Love's  interest.  He  said  he  was  to  pay  him 
9200  In  cash  and  get  one  and  two  years  on 
the  other  9200,  and  the  mill  was  to  stand 
good  until  it  was  paid  for;  and  Love  was 
to  be  there  the  next  morning,  and  put  him 
in  possession  of  the  mill.  He  took  me  out 
and  had  a  private  talk  with  me,  and  said 
he  had  sold  out  his  interest  to  Brasswelt 
for  $400,  $200  down  and  $200  in  one  and  two 
years'  time;  the  mill  to  stand  good  until 
paid  for.  He  said  that  he  bad  been  study- 
ing, and  that  if  the  mill  should  wash  away 
be  could  not  ctdlect  anything,  as  Brasswell 
bad  nothing,  and.  If  I  would  secure  the  $200 
tot  Brasswell,  be  would  let  bim  have  It 
I  told  him  I  would  not  do  that;  that  I  was 
risking  Brasswell  for  $200,  and  he  could 
do  the  same;  and  that  if  the  mill  washed 
away  he  wonld  get  nothing  no  way."  Now 
here  la  the  defendant's  own  admission  that 
Love  had  an  interest  in  the  mill,  and  he  was 
assisting  Love  to  sell  this  Interest  Now. 
what  Interest  was  that?  Complainant  has 
teatified  that  it  was  a  half  interest  In  the 
mill  as  it  stood,  and  witness  after  witness 
corroborates  the  complainant  D.  J.  Tajior 
testified  as  follows:  "Burton  and  I  were 
talking  one  day,  and  I  told  bim  I  would 
give  him  tLea  Love]  $400,  provided  Love 
wonld  take  some  notes  I  had.  I  don't  recol- 
lect for  sure  what  Burton  said,  bnt  T  think 
he  said  he  would  see  him.  My  recollection 
Is  he  said  Love  had  a  half  Interest  In  the 
mill,  and  that  if  I  bought  Love  out  he  (Bur 
tcm)  wonld  make  me  a  deed  to  one-half  of 
the  min.  That  Is  my  best  recollection,  bat 
I  am  not  positive  about  it."  Says,  "I  un- 
derstood from  Bnrttm  that  Love  had  a  luUf 
Interest."  Another  witness  (Morgan  Hayes) 
says  that  he  heard  Burton  say  that  R.  L. 
Love  owned  a  half  interest  In  the  mill. 
Now,  a  half  Interest  In  the  mill  is  not  a  con- 
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tract  to  receive  one-balf  of  the  pn^ts  of 
the  mill.  R.  Pedigo  aays  that  he  heard  But- 
ton  say  Lore  owned  a  halt  Interest  In  the 
mill  known  aa  '*Burton*B  MUL"  He  aajra 
that  be  heard  Burton  say  that  Burtcm  took 
a  note  for  about  f240,  which  Lea  had  <m 
hla  father,  on  the  payment  of  the  mill;  that 
Burton  said  he  took  the  note,  and  got  the 
money  on  It  from  Byrd  Seztmi.  "I  under^ 
stood,"  he  says,  "that  the  note  was  taken 
In  payment  on  Lore's  Interest"  He  said 
that  Burton  tried  to  get  him  to  buy  Love's 
Interest  In  the  mill;  that  he  understood  It 
was  a  half  Interest.  John  Gtuiger  testlfles 
that  he  heard  Burton  say  that  Love  owned 
a  half  Interest.  His  language  is,  "My  rect^ 
lection  Is  he  said  Love  had  a  half  Interest 
In  It"  He  testlfles  to  Love  paytaig  him  for 
some  timber  furnished  in  the  erection  of 
the  mill.  Sam  Cantrell  testifies  that  he 
heard  Burton  say  that  he  owned  a  half  In- 
terest  In  the  mill.  A.  M.  Conger  testifies  to 
the  sanuB  effect,  and.  among  other  things, 
he  says:  "He,"  referring  to  Burtcm,  "asked 
me  to  buy  Love's  InteroBt  He  said  Lea 
wanted  to  put  the  effects  he  had  In  the  mill 
In  some  land."  He  says,  "He  didn't  say 
at  that  time  exactly  what  the  Interest  was, 
or  what  it  was  worth,"  but  he  understood 
tbat  Love  owned  a  half  interest  Sam 
Hower  testifies  that  be  heard  Burton  say 
Love  owned  a  half  Intwest  In  the  water 
mill  located  on  Burton's  land  known  as  the 
"Burton  Mill."  Bill  BraasweU  testifies  sub- 
stantially to  the  same  effect  He  saya  Love 
contracted  to  sell  him  his  Interest  In  the 
mill,  after  It  was  built  at  the  price  of  $400; 
that  Burton  encouraged  the  trade,  and 
agreed  to  loan  him  $200  to  make  the  cash 
payment  O.  L.  Love,  the  father  of  the 
complainant  testified  tbat  he  gave  to  his 
SOD,  B.  L.  Love,  his  note  for  $200,  which 
waa  transferred  to  Burton  as  part  payment 
for  the  interest  In  the  mill,  and  that  this  note 
was  afterwards  paid.  But,  without  farther 
dlacuBslon  of  tbe  evidence  In  detail,  we 
think  this  sofflclently  shows  the  nature  of 
our  finding,  and  justifies  that  finding,  and 
that  is  that  tbe  ngrement  was  that,  on  eon- 
diti<Hi  tbat  Love  should  pay  half  the  cost 
not  Including  anything  for  tiie  value  of  the 
site,  nor  tbe  work  done  up  to  tbo  time  of 
tbe  agreement,  except  that  Aone  by  tbe  mill- 
wright he  (Love)  was  to  have  and  own 
a  half  int^st  In  the  mill,  and  necessarily 
In  the  site  on  which  tbe  mill,  dam,  race, 
etc.,  were  placed.  In  other  wwds,  the  «c- 
act  facts,  as  we  find  them  to  be,  are  that 
Burton  made  a  parol  agreement  to  sell  Love 
a  lialf  interest  In  the  mill  tor  the  c<mslderar 
tlon  named,  and  tbat  Love  was  to  be  a  half 
owner  in  this  mill  wl^  It  waa  completed, 
and  that  this  ownership  of  a  half  Interest 
was  repeatedly  recognised  by  Burton  after 
the  sale,  and  ttat  he  oicouraged  others  to 
buy  that  half  Interest  and.  Indeed,  agreed 
to  make  a  deed. 
It  is  urged  that  It  would  be  a  hardship 


upon  tbe  defendant  tbat  he  staonld  now  b« 
charged  wlUi  half  the  cost  of  the  section 
of  tbe  mill,  or  tbe  amount  paid  by  Love 
for  bis  lnt«est  Inasmuch  as  the  mill  has 
depredated  In  nlue,  and  Inasmuch  as  It  Is 
shown  that  the  dam  and  race  have  filled  up 
with  mud.  The  proc^  however,  shows  that 
this  has  occurred  frequently,  and  that  they 
have  been  cleaned  out  and  can  be.  The 
mill  has  doubtless  deteriorated,  but  tbe  proof 
does  not  ihow  that  a  half  interest  In  tbe  mlU 
Is  not  now  worth  the  sum  of  $40(^  allowed 
the  complainant  bs  the  chancellor.  But 
however  this  may  be,  the  contract  abst^utely 
made  was  that  the  complainant  waa  to  hare 
a  half  Interest,  if  he  would  pay  the  amount 
that  he  did  pay;  In  other  words,  there  waa 
a  ^rol  sale  to  blm  of  a  half  IntMest  for 
which  he  paid.  The  defendant  could  have 
avoided  all  hardship  even  when  this  Ull 
was  filed.  Inasmuch  as  tbe  c<Hnplalnant  asked 
that  he  be  compelled  to  make  a  deed  accord- 
ing to  tbe  original  contract  and  only  asked 
the  alternative  relief  that  he  be  repaid  hla 
money  In  case  the  defoidant  should  rely 
upim  the  statute  of  frauds,— as  he  did.— 
and  refuse  to  make  a  deed.  Tbe  defendant 
could  have  dlscbai^ced  his  liability  simply  by 
c(»nplyiDg  with  this  contract  This  be  re- 
fused to  do,  and  we  see  no  escaiM  from  the 
legal  result  that,  having  refused  to  comply 
with  his  ctmtract  be  aihould  be  compelled  to 
r^und  the  purchase  money  paid  by  Love- 

We  do  not  think  this  case  cnnes  wltUn 
that  class  of  cases  where  only  the  eihanced 
value  of  Improvements  made  are  allowed. 
This  dssB  of  cases  Is  Illustrated  by  the  cases 
of  Graham  v.  Weaver,  97  Tenn.  486,  87  S. 
W.  221;  Treece  v.  Treece,  5  Lea,  222;  Mas- 
son  V.  Swan.  6  Helsk.  400;  and  many  other 
cases  of  like  nature.  In  all  these  cases  the 
parol  vendee  was  allowed  not  oily  the  pur- 
chase mtmey  paid  by  blm,  but  tbe  value 
(meaning  the  enhanced  value)'  of  tbe  im- 
provements placed  upon  the  property.  Now, 
as  we  find  the  facts  la  this  case  as  we  un- 
derstand than.  It  Is  not  an  attranpt  to  re- 
cover fw  the  value  of  Improvements  placed 
upon  the  property  under  parol  sale,  but  It  is 
an  attempt  to  recover  the  purchase  money 
paid  tot  a  half  Interest  Burton  bad  com- 
menced the  erection  of  the  mill  upon  bis  own 
ground.  He  says  to  liOve:  "If  you  will 
pay  one-half  of  the  cost  oi  erecting  this  mill, 
you  shall  be  a  one-half  owner  hi  it  I  will 
give  or  grant  you  a  uie-half  Interest  In  it" 
TUs  is  the  meaning  ot  th6  agre«nent;  and, 
as  we  say,  tbat  this  waa  the  true  under- 
standing of  the  parties  is  shown  not  only 
by  the  testimony  of  both  the  parties,  but  by 
r^wated  recognitions  of  this  fact  on  tbe 
part  of  BurtML,  and  by  his  agreement  with 
•ne  witness  to  make  a  deed  to  this  bhlf  In- 
terest if  tbe  witness  would  buy  it  from 
Love.  So,  In  our  opinion,  it  ia  not  a  case 
of  Improvements  made  und«r  a  parol  agree- 
ment to  sell,  but  it  Is  a  case  of  so  much  mm- 
ey  paid  and  expended,  $200  of  which  was  In 
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A  note  turned  over  directly  to  tbe  defraduit 
Cor  thla  haU  Interest  This  being  ao,  we 
agree  with  tbe  cbanc^or  that  the  com- 
plainant was  entitled  to  recover  this  amount. 
Tbe  chancellor  did  not  allow  Interest  on  the 
$400  allowed  the  complainant,  and  this  was 
pn^r.  Inasmuch  as  it  was  shown  that  he 
bad  received  one-half  tbe  profits  of  the  mill 
from  the  time  it  was  completed,  and  tbe 
proof  is  that  the  mill  paid  about  6  per  cent, 
on  tbe  Investment  We  think  there  was  no 
error  in  the  decree  of  the  chancellor,  and  the 
same  is  affirmed,  with  costs.  All  concur. 

Affirmed  orally  by  supreme  court,  I>ec«n- 
ber  22,  1900. 


GRIZZLE  T.  ADAMS  et  al. 

(Obnrt  of  Gbaocer;  Appeals  of  Teoneisee. 

Nov.  17,  1900.) 

aiZ«LS   AND   NOTBS~PARTUIi  PAYHBNT— AO- 
nONS-PBADD— SUBSTITUTION  OF  PAPSHS. 

Where  the  evidence  in  a  suit  to  set  avde 
a  jodgment  on  a  note  Aoes  not  snpport  the 
ftvennenta  of  the  bill  that  defendants  tampered 
with  the  papers  in  evidence  on  the  trial  of  the 
suit  on  the  note,  and  substituted  a  forged  mem- 
orandum of  payment  for  that  produced  by  com- 
plainant, which  was  originally  written  en  the 
note  sucid  on,  the  dismissal  of  the  bill  will  be 
affirmed  en  appeal. 

Appeal  from  chancery  court  Dekalb  coun- 
ty; T.  J.  PisbCT,  Chancellor. 

BlU  by  Dan  Grizzle  against  P.  C.  Adams 
and  others.  From  a  decree  dismissing  the 
blU,  complainant  appeals.  Affirmed. 

Webb  ft  CantzBll,  for  appellant  Wade  ft 
Roblnaon.  fw  appellee  Adams. 

BARTON,  3.  This  bill  waa  filed  to  eellect 
the  balance  alleged  to  be  due  on  a  promis- 
sory note,  and  to  attack  a  rerdict  and  jodg- 
moit  rendered  In  tbe  drcalt  court  agabut 
the  complainant  In  ttds  case  In,  a  ault  tbe 
same  note  for  fraud,  and  aa  a  bill  of  review 
of  the  Judgment  and  decree  In  that  case. 
Hie  chanceUor  dlsmlsBed  tbe  bill,  and  tbe 
complainant  appealed,  and  has  assigned  er- 
rors. 

Tbe  note  la  qneetton  waa  executed  on  An- 
gnst  1, 1808.  payable  to  the  order  of  tbe  com- 
plainant, and  signed  by  Uie  detoidanta  H.  L. 
Uverali  and  P.  0.  Adams  as  principals,  and 
(7  A.  B.  Hancock  and  C.  JU  W.  EbUl  as  muo- 
Hes.  A  number  of  credits  were  indorsed  oa 
the  note.  Complainant  In  this  case,  on  April 
le,  1808.  l»ougtat  a  anit  btf  ore  a  magistrate 
ot  Dekalb  county  against  all  <tf  the  defend- 
ants  upon  this  note.  The  cause  waa  tried  by 
the  Justice,  and  Judgment  rendered  by  him 
'on  May  21.  1808,  adjudging  that  there  waa 
Qothlng  due  on  the  note,  and  dismissing  the 
^alntUTe  ault  The  ididntiff  appealed  tbe 
caae  to  the  drcalt  court  <tf  Dekalb  county, 
aad  the  caao  waa  there  again  tried  before  a 
Jury,  and  a  Terdlet  rendered  against  tbe 
<»aiplalnant.  and  a  Judgment  entered  dl»* 
nlsatag  hla  snit  adjudicating  that  there  was 
nothing  dne.  and  taxing  the  plalntlfT,  the 


complainant  In  this  case,  with  the  costs. 
Thereupon,  on  May  26, 18D9,  the  complainant 
flled  the  bill  In  this  case,  and  charged  as  fol- 
lows: That  the  verdict  and  judgment  in  the 
circuit  court  were  obtained  by  the  fraud  of 
the  defendants;  that  at  the  time  of  this  Judg- 
ment there  was  due  on  said  note,  but 
that  the  defendants  claimed  there  was  noth- 
ing due,  and  that  the  Jury  so  found;  that 
this  was  brought  about  by  the  defendants 
manipulating  the  evidence  In  the  case.  The 
complainant  avers  that  in  May,  1885,  a  pay- 
ment of  $188.50  was  made  upon  the  note,  and 
a  verdict  at  that  time  was  entered  for  that 
amount;  that  at  the  time  of  this  payment 
defendant  Adams  paid  part  of  tbe  amount 
and  that  Adams  took  tbe  note,  and  entered 
with  a  pencil  in  one  line  at  the  bottom  of 
the  note  on  the  face  at  the  left-hand  corner 
about  theae  words  and  figures,  "Paid  P.  C. 
Adams  160;"  and  that  A^ms  at  the  time 
•aid  that  be  made  thla  mwely  as  a  memoran- 
dum to  ataow  the  amount  paid  by  him,  and 
that,  VI  comi^lnant  remonstrating,  he  said 
they  would  all  understand  and  recollect  It 
that  it  was  simply  a  memwandnm  aa  be- 
tween falm  and  the  defendant  Overall.  THie 
plaintiff  avers  that  when  the  cause  was  tried 
before  the  Jury  the  slip  upon  whicb  thia  bad 
been  written  bad  been  cut  aa,  but  waa  In  the 
plalntlff'a  poaseaslon,  and  waa  produced  be- 
fore the  Ju^,  and  read,  aa  a2>ove  atated,  but 
that  the  defendant  Adama  wrote  on  a  i>Iece 
of  papor  reaonbllng  to  aome  extent  the  one 
etunplalnant  had,  and  which  Adams  extricat- 
ed from  the  file^  In  wwda  and  figures  follow- 
ing: "gsaiO.  BecelTedonthlanotefift^dol- 
lera  10^100  by  P.  0.  Adama."  Thla  waa  writ- 
ten In  defendant  Adama'  handwriting,  and 
frandalently  and  clandestinely  put  into  tbe 
files,  and  the  other  piece  of  paper  extricated 
by  him,  and  this  forged  paper  was  used 
and  considered  by  the  Jnry  in  connectlcm 
with  bis  awearlng  and  other  evidence;  tbe 
defendant  Adama  as  witness  testifying  that 
he  had  paid  aa  a  credit  $50.1<^  In  addition  to 
the  credits  entered  on  the  back  of  the  note, 
and  that  he  had  jMid  the  same  In  the  prea- 
eaee  of  one  Leverette  Yeargln,  whe  waa  then 
■ot  in  reach  of  the  process  tit  tbe  court  so  as 
to  have  hla  evidence  before  the  court  at  that 
term.  The  bill  further  av^  that  the  for- 
gwy  vras  the  basis  for  the  Jury's  verdict,  and 
oimtrolled  their  v^lct;  that  cc»nplalnants 
attention  had  only  recently  been  drawn  to 
tbe  forged  piece  of  paper.  Complainant  fur- 
ther avers  that  since  tbe  trial  be  haa  teamed 
that  he  can  prove  by  Teargln  that  no  snch 
payment  tras  made  In  his  presence^  aa  testi- 
fied to  by  Adams,  and  also' that  aUice  the 
trial  Adama  has  been  dlanedlted  aa  a  wlt- 
neas,  and  that  he  la  not  entitled  to  fnll  faith 
and  credit  upon  oath;  that  at  the  trial  he 
did  not  know  that  Adama  could  be  so  fully 
discredited.  He  charges  that  he  wHl  be  able 
to  prove  that  the  piece  qf  paper  used  betorv 
tbe  Jury  waa  not  Che  slip  of  i>aper  originally 
on  the  note,  and  out  atC  by  him  or  his  son, 
and  which  was  In  his  possession,  and  was 
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not  the  original  memoranduiu  written,  but  a 
forgery  contrfved  by  Adams  to  defeat  tho 
complainant  The  prayer  of  the  bill  la  that 
the  verdict  and  jadgment  In  the  drcult  court 
be  set  aside  for  fraud,  and  that  the  compUUn- 
ant  have  a  decree  for  the  balance  aa  the 
not&  Tlie  defendants  demurred  and  answu^ 
ed.  The  snbstance  of  the  demurrer  la  that 
the  bill  does  not  state  the  case  sufficient  to 
justify  a  court  In  setting  aside  tike  decree, 
judgment,  and  Twdlct  In  the  drcolt  court 
for  fraud,  and  that  the  nSewIy-discoTered 
Aeace  set  out  is  simply  cumulatlTe.  The  an- 
swer denies  all  the  allegations  of  fraud;  de- 
nies that  there  is  anything  due  on  the  note; 
avers  that  it  Is  all  paid;  denies  that  the  de- 
fradanta.  or  any  one  for  them,  manipulated 
the  piece  of  paper  referred  to,  ot  changed  or 
altered  It  in  any  way;  avers  that  It  was  ttM 
same  memorandum  originally  written  on  the 
note,  and  produced  on  the  trial  by  the  com- 
plainant himself.  The  answer  furthw  pleads 
and  relies  upon  the  adjudication  In  the  dr^ 
cult  court  as  res  adjudlcata.  Proof  was  tak- 
en, as  stated,  and  the  chanc^Uw  dismissed 
the  bill. 

Without  going  into  a  detailed  discussion  of 
the  evidence,  we  find  that  tiiere  la  but  one 
material  isaae  of  fact  neceaaary  to  be  settled, 
and  that  is  whether  or  not  the  defendant 
Adams,  or  any  of  the  defendants,  or  any  one 
for  them,  tampered  with  the  papraa  In  evi- 
dence in  the  circuit  conrt,  and  snbstltuted  a 
foi^^ed  or  different  paper  or  memorandum  for 
that  produced  by  the  complainant,  and  whldi 
was  originally  written  on  the  note  sued  up- 
on. We  deem  it  sufficient  to  say  that,  after 
a  careful  study  of  the  evidence,  the  com- 
plainant does  not  make  out  his  case  upon 
this  issue.  On  the  contrary,  we  thlnlc  the 
weight  of  the  evidence  Is  with  the  defend- 
ants, and  we  find  that  the  piece  of  paper  now 
produced  was  the  same  piece  of  paper  used 
on  the  trial  before  the  Jury,  and  produced  by 
the  complainant,  and  was  originally  a  part 
of  the  note  sued  on;  and  that  the  evidence 
does  not  show  that  the  defendante,  or  any 
of  them,  or  any  one  for  them,  committed 
any  fraud  on  the  trial  of  the  case  In  the  cir- 
cuit court  This  being  so,  It  Is  unnecessary 
for  us  to  consider  the  legal  question  Involv- 
ed as  to  whether  the  fraud  charged,  if  made 
out  would  be  sufficient  to  set  aside  the  ver- 
dict and  judgment  of  the  court  The  finding 
of  fact  Is  that  the  alleged  fraudulent  con- 
trivance used  is  not  shown  to  lieve  been 
used  by  the  defendant  and  It  is  not  shown 
that  he  or  any  of  the  defendants  perpetrated 
a  fraud  upon  the  Jury,  the  court  or  upon  the 
complainant  in  addition  to  this,  we  may 
say  that  we  find  the  weight  of  the  evidence 
is  that  the  notes  sued  on  bad  been  fully  paid. 
Such  being  our  finding  of  fact,  the  result  is 
that  the  chancellor  committed  no  error  in 
dismissing  the  complainant's  bill,  and  his  de- 
cree Is  affirmed,  with  costs.  All  concur, 

AlBnned  orally  by  niprem*  court,  Dscoabar  22, 

1»00. 


OSBORNB  V.  BOSWELL. 

(Oourt  of  Caiancery  Appeals  of  Tenneasee. 

Not.  8,  1900.) 

sale  op  land— part  payment— bvidbncb— 
allbqations  and  proof— variamcb-^h- 
itation  op  actions  —  appeal.  frok  pa- 
vorablb  dsgrek-dishissal. 

1.  Oomplalnant  testified  that  he  aold  land 
for  1380.  recefving  certain  payments,  and  that 
the  purchaser  assumed  a  balance  dae  com- 

Elaioant's  vendor,  leaving  $65  unpaid,  and  that 
e  bad  received  In  part  payment  a  note  held  by 
the  purchaser,  which  he  had  allowed  the  latter 
to  retain  for  coUectioa.  The  purchase  dented 
the  transfer  of  the  note,  and  claimed  to  have 
fully  paid  the  purchase  price.  The  only  cor- 
roboration of  complainant's  evidence  was  a 
conversation  of  his  brother  with  the  purchaser 
two  years  before  the  trial,  in  whitdk  the  latter 
said  *'he  would  pay  the  remainder  if  complain- 
ant  would  pay  for  the  land  that  was  snort." 
The  purchaser  showed  receipts  for  payments 
greater  than  the  amount  stated  to  be  dae  com- 

glainant'a  vendor  at  the  time  ot  the  sale.  Held, 
1  a  suit  against  the  pnrclia&er  to  recover  the 
procesds  of  the  note,  that  the  evidence  show- 
ed that  the  note  nev«r  went  Into  the  trade. 

2.  Where  defendant,  in  a  luit  to  recover  the 
proceeds  of  a  note  alleged  to  have  been  left 
with  him  for  collection,  testified,  without  con- 
tradiction, that  be  had  treated  the  note  as  hia 
own,  and  that  all  money  collected  thereon  was 
collected  more  than  six  years  before  the  suit 
was  brought  the  statute  of  Umitetions  would 

a  bill  was  brought  to  recover  the 
proceeds  of  a  note  alleged  to  have  been  collect- 
ed for  complainant  and  due  him  in  part  pay 
ment  on  a  land  trade,  a  judgment  against  de- 
fendant could  not  be  sustained  on  the  theory  of 
conversion  of  the  note. 

4.  Where  a  complainant  prays  and  prosecut€^s 
a  broad  appeal  from  a  jndgment  la  bis  favor 
for  less  than  the  relief  demanded,  no  error  being 
assigned  by  defendant  his  Uil  will  be  dismiss- 
ed on  appeal,  it  there  is  nothios  In  Ow  record 
to  warrant  the  decree  rmdered  in  his  favor- 
Appeal  from  chancery  court.  Franklin  coun- 
ty; M.  M.  McOonn^  caiancellor. 

Bill  by  MaA  Oab(«ne  against  Ben  Boewell. 
From  a  decree  for  complainant  for  less  than 
the  relief  prayed,  he  anieais.  Bill  dlamfss- 
ed. 

Frank  L.  Lynch  and  W.  P.  Davis,  tcx  ap- 
pellant  Qea  B.  Banks,  for  appellee. 

BARTON.  J.  The  bin  in  this  case  was 
filed  July  7,  1899,  to  collect  from  the  de- 
fendant |60,  with  interest  from  February. 
1SS8,  which  sum  the  complainant  claimed 
the  defendant  owed  him  ou  account  of  tbc* 
proceeds  of  a  note  belonging  to  the  com- 
plainant which  was  left  with  the  defendant 
for  collection,  and  which  It  was  averred  he 
bad  collected  and  failed  and  refused  to  ac- 
count for.  The  transaction,  aa  detailed  by 
the  complainant  was  as  follows:  He  says 
that  he  (the  complainant)  had  bought  a  tract^ 
of  land  fn»a  one  Baker  for  (800;  that  he' 
liad  paid  Baker  therefor  ¥235,  and  owed  him 
a  balance  of  ¥66;  that  he  then  sold  his  trade 
or  bargain  for  the  land  to  the  defendant 
.Boswell.  and  that  Baker  was  to  make  the 
deed  to  Boswell,  and  afterwards  did  so;  that 
the  price  to  be  paid  to  the  conq>lalnant  by 
the  defendant  was  fSSO;  this  was  paid  and 
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to  be  paM  u  followi:  950  casta,  whldi  waa 
paid,  the  defendanf  I  note  for  |G0,  which  waa 
Slven  and  sabaequently  paid,  a  horae  taken  at 
a  TiUoatlni  of  975,  and  a  wagoo  at  990;  that 
tbe  d^endant  Boawell,  aaaomed  the  balance 
due  to  Baker,  which  was  966,  and  that  this 
left  unpaid  f65,  and  that  to  pay  this  the 
d^endant  tamed  over  to  him  a  note,  which 
be,  the  defendant,  held  <m  the  brotiier  of  the 
cfonplalnant;  that  the  complainant  accepted 
the  note  as  part  payment  for  the  land,  but 
1^  It  with  the  defendant  for  orilectlon,  pre- 
ferring to  do  Oiat,  as  his  brother  might  be 
daw  In  paying  it  to  him;  and  he  alleges 
that  the  defendant  had  collected  the  money 
on  this  note,  and  had  failed  and  rtiFosed  to 
account  for  It  The  defendant  answered  the 
bill;  admitted  the  purchase  of  the  land;  but 
denied  that  he  ever  transferred  the  note  mi 
tbe  complainant's  brothw  to  the  complaln- 
»nt,  but  said  that  he  othwwise  paid  for  the 
land;  that  he  had  paid  for  the  land  In 
fall;  that,  while  he  had  collected  part  of 
the  note  In  question.  It  waa  as  his  own 
money,  and  that  he  owed  the  defendant  noth- 
ing; and  he  also  pleads  and  relies  upon  the 
statutes  of  Umltatitms  of  six  and  ten  years. 
Proof  waa  taken,  the  cause  heard,  and  the 
cbancellw  held  that  defendant  had  traded 
to  the  complainant  the  note  on  his  brother 
known  as  the  "Dick  Osborne  Note,"  and  that 
the  defendant  bad  collected  all  of  the  note 
except  some  912  of  the  principal,  which, 
with  Interest  thereon,  remained  due  end  un- 
paid. But  the  chancellor  h^  that  inas- 
much as  the  amount  effected  had  been  col- 
lected more  than  six  years  before  suit 
brought,  the  complalnanfa  right  of  action 
as  to  this  was  barred,  but  that  he  was  en- 
titled to  recover  from  tbe  defendant  the 
amount  atUI  uncollected  on  the  note,  with  In- 
terest.  but  adjudged  and  decreed  that  thla 
decree,  which  was  tor  917.70.  might  be  aat- 
isfled  by  the  defendant  by  his  placing  In  the 
hands  of  the  clerk  and  master  of  the  court 
the  Dl^  Osborne,  note.  From  this  decree 
the  complainant  prayed  a  broad  appeal, 
which  he  has  perfected,  and  here  assigns  er- 
rors. The  defendant  did  not  appeal,  and 
toa  aaalgned  no  error. 

We  find  as  follows:  The  complainant  tes- 
tifies that  the  defendant  did  turn  over  the 
Dick  Osborne  note  to  blm  as  part  payment 
for  the  land  which  he  sold  the  defendant 
for  9380.  He  testlflee  that  he  had  frequent- 
ly tried  to  get  the  defendant  to  pay  this  sum, 
bat  had  been  tmable  to  do  bo,  and  that  the 
defendant  had  not  denied  that  the  note  lie- 
longed  to  the  cwnplalnaot,  oor  Its  collection. 
On  tbe  other  hand,  the  defendant  expressly 
testifies  that  he  aeter  had  transferred  the 
Dick  Osborne  note  to  the  complainant;  that 
this  note  bad  remained  his  own;  that  at  the 
time  of  the  trade  he  had  offered  It  to  the 
complainant,  but  that  the  ciHuplalnant  had  de- 
clined to  take  It,  and  that  he  had  afterwards 
crdlected  what  be  did  collect  on  it,  which  was 
prior  to  1801,  as  his  own  money,  and  that 


he  had  held  and  claimed  the  note  as  hit  own; 
that  iben  was  itUl  a  balance  ot  wemit  913 
and  interest  thereon  due  and  unpaid  m  tha 
note.  The  defendant  swears,  and  prodncea 
receipts  which  go  to  corroborate  him.  ftaX 
he  had  paid  9160  to  Baker  on  the  amount 
tiiat  remained  due  and  unpaid  to  him  at  the 
time  of  the  trade.  He  saya  that  there  wsa 
more  due  to  Baker  by  the  amount  of  97 
than  tbe  complainant  at  the  time  represented. 
He  says  that  his  agreement  was  to  pay  the 
complainant  a  mare  at  976,  a  wagon  at  980, 
950  in  cash,  his  own  note  for  $45,  and  to 
aasume  the  balance  due  to  Baker,  which  he 
says  turned  out  to  be  ^150,  or  97JS0  more 
than  the  complainant  had  represented.  There 
Is  nothing  to  dlsprore  the  defendant's  testi- 
mony as  to  the  amount  paid  by  him.  and, 
taking  the  amount  which  the  cMnplalnant 
says  he  sold  the  land  for  to  the  defendant 
it  would  appear  that  the  Dick  Osborne  note 
was  not  included  In  the  trade. 

The  testimony  of  ntither  par^  Is  «itlrely 
dear  and  satisfactory,  owing,  doubtless,  to 
the  \<mg  lapse  of  time,— some  10  or  IS  years 
after  the  transaction.  But  we  haye  these 
facts:  That  the  complainant  says  the  price 
of  the  land  was  9330;  that  he  adntlte  bar- 
ing received  $50  in  cash,  the  payment  of  the 
$00  or  945  note,  and  the  mare  and  tbe  wagon; 
and,  this  being  so.  it  Is  clearly  provoi  that 
the  amount  due  Baker,  and  which  he  says 
the  defendant  assumed,  more  than  covered 
the  balance  of  the  price  of  the  land.  So  the 
Dick  Osborne  note  could  not  have  gone  Into 
the  trade.  The  only  evldrace  to  corroborate 
the  complainant  Is  that  of  a  brother  at  his. 
one  Jeff  Osborne,  who  says  that  he  called 
upon  the  complainant  several  years  ago  In 
reference  to  money  due  Mark  Osborne  fttim 
Ben  Osborne.  He  was  asked  to  state  wheth- 
er at  any  time  since  that  be  had  had  a  con- 
versation with  BoBwell  in  reference  to  this 
litigation,  and  when  It  was,  and  what  Bos- 
well  said.  He  said:  "I  had  a  conversa- 
tion, and  Ben  told  me  that  if  Mark  would 
pay  for  the  land  tbat  was  short— It  lacked 
eight  acres  of  being  the  land,— and  be  bad 
paid  some  back  taxes  on  Marfs,  that  he 
would  pay  blm  the  remainder."  He  says: 
"This  was  something  like  two  years  ago." 
Now.  this  is  all  the  evidence  there  Is  to  cor- 
roborate tbe  testimony  of  the  complainant. 
So,  upon  the  evidence  as  it  stands  in  the 
record,  we  are  bound  to  find  that  as  a  mat- 
ter of  fact  the  Dick  Osborne  note  never 
went  Into  tbe  trade,— at  least  the  clear 
weight  of  the  evidence  is  against  him,— and 
therefore  the  defendant  owed  the  complain- 
ant nothing  at  the  time  itf  the  bringing  of 
this  suit 

We  further  find  as  a  fact  that  whatever 
was  collected  by  the  defendant  on  tbe  Dick 
Osborne  note  was  collected  more  than  six 
years  before  tbe  suit  was  brought  In  tbis 
case,  and  prior  to  1S91.  We  are  unable  to 
see  upon  what  basis  the  chancellor  founded 
a  decree  against  the  defendant  for  tbe  917.65 
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Adjudged  asalntt  blm.  It  la  true  that  the 
chancellor  ooaclnded  that  the  Dick  Osborne 
note  bad  been  txanaferred  ta  the  complain- 
ant, and  that  he  was  the  owner  of  tt,  and 
he  leave  a  judgment  against  the  defendant 
for  the  nneoUected  balance.  But  if  it  be 
cimceded  that  the  chancellor  was  ilg^t  in  his 
finding  of  fact  that  the  note  had  been  trans- 
ferred at  the  time  of  the  land  trade,  and  be- 
come the  pro{ierty  of  the  complainant,  this 
decree  could  only  be  sustained  on  the  ground 
of  the  conversion,  and  the  proof  shows  that 
the  complainant  had  all  the  while  been  claim- 
ing the  note  as  his  own,  and  certainly  for 
nxm  than  three  years  befOTO  the  bringing 
of  this  suit  The  diancellor's  decree  waa  evi- 
dently based  upon  the  theoxj  of  conversloiL 
But  besides  the  bar  of  tiie  statute,  which 
was  complete,  the  bill  was  not  brought  fw  a 
convuBion,  but  to  recover  for  money  col- 
lected on  the  complainant's  accoant  The 
bill  avers  that  every  cent  of  the  money  was 
collected,  and  collected  on  complainant's  ac- 
count There  is  no  charge  In  the  blU.  and 
no  facts  set  out  going  to  show  a  conversion 
of  the  note,  nor  any  neglect  in  Its  collectitm; 
It  being  alleged  that  every  cent  of  the  note 
had  been  collected. 

The  def«idaut  did  not  appeal,  but  the  com- 
plalnant  prayed  and  prosecuted  a  broad  ap- 
peal, which  leaves  the  entire  matter  open. 
The  defendant'  baa  not  assigned  error,  and 
we  would  be  content  to  affirm  the  chancel- 
lor's decree  for  the  small  amount  against  the 
defendant  but  for  the  fact  that  there  Is 
uothlng  in  the  record,  either  In  the  proof  or 
in  the  pleadings,  on  which  such  a  decree 
can  stand.  The  explanatlcHi  made  by  de- 
fendant's counsel  Is  that  the  matter  was  too 
small  to  further  litigate  about,  which  ap- 
pears to  have  been  a  very  sensible  view.  But. 
the  matter  being  now  before  us,  we  fed 
bound  to  render  such  a  decree  as  the  chan- 
cellor should  have  rendered,  and  dismiss  the 
complainant's  bill  outright,  which  will  ac- 
cordingly be  done.  AU  concur. 

Affirmed  orally  by  supreme  court,  I>ocem- 
ber  11.  1900. 


BOBINSON  et  aL  V.  BAUOH  et  at. 
(Oonrt  <rf  Chancery  Appeals  of  Tennessee. 
Nov.  8,  1900.) 

FRAUDULENT  COKVBYANCES  —  HORTOAOB9  — 
ILLBQAh  RESERVATION— CONFIRMATION 
—TRUST  DBBI>-VALIDITY. 

L  A  mortgage  of  a  stock  of  goods  and  real 
estate  which  reserves  to  the  mortgagor  the 

light  to  retain  possesBion  and  dispose  of  the 
goods  as  thoagh  be  had  made  no  mortgage  is 
wholly  void  as  to  creditors,  though  the  illegal 
reservatiou  applies  only  to  the  goods. 

2.  When  there  Is  no  attempt  to  amend  a 
mortgage  cniitaining  a  fraudulent  reservatioQ 
in  favor  of  the  mortgagor  by  means  of  a  sub- 
sequent trust  deed  to  secure  other  debts,  or  to 
incorporate  the  mortgage  into  the  deed,  the 
validity  of  the  deed  is  not  affected  by  the  in- 
validity of  the  mortgage,  though  the  mortgage 
debt  is  made  a  preferred  debt  in  the  deed. 


8,  A  trust  deed  embradng  all  the  debtor's 
assets  except  hie  equity  of  redemptiou  in  the 
real  estate  ccmveyed,  which  directs  the  trustee 
to  execute  his  trust  as  speedily  as  posrible  and 
to  close  up  all  the  buBinees  within  18  months 
from  the  date  thweof.  and  anthorixing  him  to 
sell  the  real  estate  on  six  or  twelve  months' 
time^  does  not  allow  t^e  trustee  to  delay  the  ex- 
ecution of  his  trust,  or  to  include  the  two- 
years  redemption  in  the  time  given  for  windia« 
up  the  bo^ess,  and  h«ice  is  not  fraudulent* 
as  hindering  and  ddayiiv  creditors. 

Appeal  from  chancery  court,  Franklin  coun- 
ty; T.  M.  UcOtmnell.  Ohanc^or. 

Bills  by  J.  H.  Boblnson  and  others  against 
3.  lu  Bangfa  and  others.  The  cases  were 
consolidated.  From  a  decree  for  complain- 
ants, defendants  appeaL  Modified. 

Geo.  D.  Banks,  for  appellants.  Lynch  & 
Ejnch  and  Embry  ft  Taylor,  for  appellees. 

NBIL^  J.  In  these  consolidated  cases  there 
were  four  bills  attacking  as  fraudulent  a 
mortgage  and  a  trust  deed  made  by  J.  L. 
Baugh,  a  merchant  of  Wincheeter,— die  first 
to  8.  M.  Alexander  for  the  benefit  of  the 
Home  Banlc,  of  that  city,  and  the  second  a 
trust  deed  to  Gleorge  B.  Banks  for  the  ben- 
efit of  sundry  creditors.  The  chancellor  sus- 
tained the  bills,  and  the  defendants.  Home 
Bank,  S.  M.  Alexander,  J.  L.  Bangb.  and 
George  E.  Banks  prayed  and  obtained  an  ap- 
peal, and  have  assigned  errors. 

The  mortgage  for  the  benefit  ot  the  bank 
Is  as  follows:  **WhereaB,  I  am  indebted  to 
Home  Bank,  Winchester,  by  note  dated 
March  2Sth,  1889,  and  due  July  2&nd.  1899. 
for  the  sum  of  ¥1,000.00:  Now,  for  the  pur- 
pose of  making  said  bank  safe  and  secure  In 
the  payment  of  said  note,  and  for  any  other 
I  may  owe  said  bank  hereafter,  I,  J.  L. 
Baugh,  have  this  day  bargained,  sold^  trans 
ferred,  and  conveyed  unto  8.  M.  Alexander, 
cashier  of  Home  Bank,  the  following  de- 
scribed storehouse  and  lot;  being  the  store- 
house where  I  am  dtring  business,  on  the 
comer  of  the  public  square,  Winchester: 
Bounded  on  the  north  by  street  east  by  low- 
ing, west  by  street  and  south  by  botd  prcHP- 
erty  and  8.  A.  BlUIngsley.  To  have  and  to 
hold  said  storehouse  and  lot  to  the  said  8. 
M.  Alexandw,  cashier  Home  Bank,  his  as- 
signs and  r^reeentatives,  forever.  I  cove- 
nant that  I  am  lawfully  seised  and  possessed 
of  said  property,  and  I  will  warrant  and  de- 
fend the  title  to  the  same  against  the  lavrful 
claims  of  all  persons  whomsoever.  I  also 
transfer  and  convey  my  entire  stock  of 
goods  In  said  storehouse  to  said  8.  M.  Alex- 
ander, cashier  Home  Bank,  as  further  se- 
curity for  the  payment.  Said  goods  consist 
of  clothing,  boots,  shoes,  hats,  caps,  dry 
goods,  and  notions.  But  all  of  the  prop»*ty 
In  said  building  Is  transferred,  but  the  said 
J.  L.  Baugh  has  the  right  to  sell  any  of  said 
goods  at  retail.  I  warrant  the  title  to  afi  of 
said  personal  property  to  the  said  S.  M.  Al- 
exander, cashier  Htmie  Bank.  Witness  my 
hand  this  25tb  day  of  March,  1889.  J.  t.. 
Baugh."   The  trust  deed  to  George  B.  Banks 
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Is  In  form  a  special  deed  In  tnut  conTeylng 
to  Bfr.  Banlu  the  aame  storebouae  and  lot 
described  In  the  firat  Instrument;  also  J.  Ii. 
Baufli'a  stock  ot  goods,  and  fui-niture  and 
axtures  in  his  store;  also  hie  book  or  ac- 
connta  marked  "A."  It  secures  by  name  21 
creditors  In  an  amount  asgregatlnK  (5,273.- 
28,— among  others,  the  Home  Bank  In  the 
sum  of  This  trust  deed  contains  the 

foUowlns  directions:  "The  said  Geo.  E. 
Banka.  trustee,  will  take  immediate  posses- 
sion of  said  property.  He  will  make  an  im- 
mediate InTentory  thereof  as  described  aud 
required  by  law.  He  will  sell  said  property 
to  the  best  advantage  of  the  beneflclaries  of 
this  trust,  either  In  wholesale.  In  bulk,  or  In 
tots,  or  at  retail,  at  public  auction  or  private 
sale,  for  cash  or  on  credit,  taking  notes  at 
six  months,  with  two  good,  solvent  securi- 
ties on  each  note.  He  will  sell  said  store- 
house and  lot,  as  he  may  deem  to  the  best 
advantage,  on  not  longer  than  six  and  twelve 
months'  time,  taking  notes  with  good  and 
solvent  securities,  and  taking  a  lien  on  the 
property;  and  said  trustee  will  be  empower- 
ed to  make  the  purchaser  a  deed.  Out  of 
the  proceeds  of  the  said  storehouse  and  lot 
he  will  first  pay  the  mortgage  debt  and  in- 
terest due  the  Home  Bank.  He  will  collect 
all  of  said  accounts  on  the  book  marked  'A,' 
and  the  proceeds  of  all  of  said  prcq>erty,  after 
paying  the  Home  Bank  debt  and  the  interest, 
he  win  apply  as  follows:  First,  to  the  ex- 
pense  ot  thia  trust.  Including  clerk  hire,  trus- 
tee's and  attorney's  feea,  and  other  neces- 
sary expenses;  second,  be  will  pay  the  debts 
in  full  of  the  creditors  heretofore  specified 
In  this  deed  of  trust  and  the  balance.  If 
any  remains,  he  will  pay  to  ms.  The  trus- 
tee will  execute  his  trust  and  wind  up  as 
speedily  as  pondble,  bnt  he  will  close  up  all 
of  said  business  within  eighteen  months  of 
this  date."  It  should  be  stated  that  in  this 
trust  deed  the  following  reference  is  made 
to  the  mortgage:  "Said  storehouse  and  lot 
Is  conveyed  subject  to  a  mortgage  executed 
to  the  Home  Bank,  at  Winchester,  Tennessee, 
on  the  ^th  day  of  March,  1880,  for  the  sum 
of  $1JS00."  At  the  time  the  mortgage  to  the 
bank  was  execnted,  Mr.  Baugh  executed  a 
note  for  91,S00,  maturing  at  four  months 
after  date.  This  note,  on  its  face,  refers 
to  the  mortgage  as  collateral.  Interest  was 
paid  on  this  note  from  time  to  time  to  July 
25,  IdOO.  It  should  be  stated  that  the  bank 
flled  a  cross  bill  to  enforce  the  collection  of 
the  above-mentioned  note  by  a  sale  of  the 
property  under  Its  mortgage  through  the 
agency  of  the  cotirt.  It  is  observed  that  by 
the  terms  <tf  the  mortgage  In  favor  of  the 
bank  the  right  to  retain  and  sell  the  stock 
<rf  goods  was  reserved  to  J.  L.  Baugh.  The 
testimony  shows  that  he  exercised  this  right 
and  remained  in  possession  of  the  goods  after 
diat  OMMtgage  was  executed  in  the  same 
way  as  before,  replenishing  and  selling  at 
retail  as  Is  the  custom  of  retail  merchants. 
In  abort  the  mortgage  made  no  change  la 


bis  control  of  the  goods,  or  his  appropriation 
of  the  proceeds  as  he  deemed  bis  own  Int^ 
ests  required.  This  mortgage  was  not  put 
to  registration  until  the  date  of  Mr.  Baugh's 
failure,  and  then  was  registered  but  an  hour 
prior  to  the  making  of  the  trust  deed.  After 
the  trust  deed  was  made.  Mr.  Banks,  as  trus- 
tee, employed  agents,  and  had  an  inventory 
made.  This  Inventory  shows  that  the  total 
value  of  the  property,  real  and  personal.  Is 
$7,441.8S.  Of  this  sum,  about  |1,800  Is  fixed 
In  the  testimony  as  the  value  of  the  store- 
house, the  rest  Is  the  value  of  the  goods  and 
the  book  of  accounts;  the  latter  containing 
accounts  estimated  to  be  worth  9120.  The 
debts  amounted  to  $0,273.28,  on  the  face 
of  the  trust  deed.  As  to  the  mortgage,  there 
is  Qo  evidence  of  a  fraudulent  purpose,  ex- 
cept such  as  may  be  Inferred  from  the  clause 
therein  contained  authorizing  the  retention 
of  the  stock  of  goods  and  Its  use  and  appro- 
priation by  Mr.  Baugh,  and  his  actual  use 
of  the  property  In  accordance  with  the  res- 
er^-ation  In  his  favor  In  that  Instrument  find 
the  further  tact  that  this  mortgage  was 
withheld  fnun  registration  up  to  the  day  of 
Mr.  Baugh's  failure.  The  bank,  however, 
qualifies  this  latter  clrcimistance  by  showing 
In  the  testimony  that  at  the  time  the  mort- 
gage was  taken  the  offlclalg  of  the  bank 
were  Informed  by  Mr.  Baugh  that  he  owed 
only  $1,500,  and  that  this  money  was  pro- 
cured for  the  purpose  of  paying  that  in- 
debtedness. The  officials  of  the  bank  did  not 
know  until  about  the  time  the  trust  deed 
was  execnted  that  Mr.  Baugh  owed  any  oth- 
er debts.  It  now  turns  out  that  at  the  tiuie 
he  executed  the  mortgage  he  owed  debts 
amounting  to  about  $2,000;  that  after  the 
mortgage  he  incurred  debts  amounting  to 
about  $1,800  over  and  above  the  dubt  to 
the  bank  itself. 

The  only  points  urged  against  the  trust 
deed  are  that  by  Its  reference  to  the  mort- 
gage it  incorporates  the  latter,  and  it  Is  said 
that  Inasmuch  as  the  mortgage  Is  fraudu- 
lent It  makes  the  trust  deed  likewise  fraud- 
ulent It  Is  also  urged  that  the  tmst  deed 
allows  too  long  a  time  for  winding  up.  It  is 
construed  in  the  briefs  as  allowing  a  period 
of  18  months  before  there  can  be  a  fioal  clos- 
ing out  and  It  Is  said  that  then  the  property 
may  be  sold  on  12  months'  time.  It  Is  point- 
ed out  that  the  real  estate  is  conveyed  sub- 
ject to  the  right  of  redemption,  and  It  is  sug- 
gested that  there  may  be  thus  a  period  of 
three  years  before  there  can  be  any  final  set- 
tlement of  the  matter  according  to  the  terms 
of  the  trust  deed,  even  after  the  expiration 
of  the  18  months.  It  should  be  stated  that 
the  complainants  acquit  Mr.  Banks  of  any  in- 
tentional or  actual  fraud.  Their  allegations 
are  baaed,  as  stated,  upon  the  face  of  the  In- 
strument In  the  manner  just  pointed  out. 
However,  they  Insist  and  such  is  the  fact 
that  Mr.  Banks  drew  the  mortgage  in  favor 
of  the  Home  Bank,  and  hence  knew  Its  con- 
tents, and  was  also  aware  ot  the  fact  that 
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Mr.  Baugh  -wu  In  pouoiBlon  of  the  goods, 
.using  snd  s^lng  ttaem  as  any  otber  retail 
merchant;  and  this  knowledge  was  possess- 
ed by  him  at  the  time  he  became  trustee  un- 
der the  second  Instrument.  It  ataould  fur- 
ther be  stated,  with  regard  to  Uw  amount  vn 
have  set  fwth  as  the  aggregate  of  the  In- 
debtedness secured  In  the  trust  deed,  tiiat 
there  Is  Included  In  this  a  debt  ot  9683.86  to 
the  Wlnch^ter  Cemeterr  Company,  and  that 
the  trust  deed  states  <m  Its  face  that  this  Is 
subject  to  a  reduction  for  services.  The 
Winchester  Cauetery  Ck>miwny  is  a  party  to 
this  cause  as  complainant  in  one  of  the  bills, 
but  the  chancellor  failed  to  rend«  a  decree 
In  behalf  of  the  company,  not  mentioning 
the  matter  one  way  or  the  other  fn  the  de- 
cree, and  there  Is  no  appeal  from  this  de- 
cree by  the  cemetery  company.  Moreover, 
In  the  deiposltlon  of  Mr.  Baugh  it  Is  shown 
that  he  Is  entitled  to  credits  amounting  to  a 
sufficiency  to  corer  Qie  whole  debt  In  this 
view,  the  aggregate  of  actual  Indebtedness 
secured  by  the  trust  deed  would  be  94.5SB.3S, 
Instead  of  95.273.28.  We  should  further  add 
that  nine  of  the  principal  creditors  secured 
by  the  trust  deed  Joined  In  the  sevwal  at- 
tachment bills  attacking  both  Instruments, 
and  there  are  still  left  nine  other  creditors, 
besides  the  Home  Bank  of  Winchester,  who 
did  not  attack  the  Instrument  These  aggre- 
gate about  $400,  and,  with  the  debt  of  the. 
Home  Bank,  about  fl,900  still  inside  of  the 
trust  These  nonattacklng  creditors,  except 
the  Home  Bank,  are  represented  In  tills  case 
only  by  the  trustee,  George  ID.  Banks;  they 
not  having  been  made  xwrttes  Individually. 
It  should  also  be  etated  that  the  proper^ 
conveyed  In  the  trust  deed  practically  em- 
braced all  of  the  assets  of  Mr.  Baugh,  except 
his  equity  of  redemption  in  the  stow^oose. 
This  latter  was  not  waived  In  eltha  instrup 
ment 

Now,  addressing  ourselves  to  the  legal 
questions  Involved,  we  think  there  can  be  no 
doubt  that  the  mortgage  to  Mr.  Alexander 
for  the  benefit  of  the  Home  Bank  Is  void  on 
its  face,  Inasmuch  as  It  reserves  to  Mr. 
Baugh  the  right  to  keep  poaseesion  of,  and  to 
sell  and  dispose  of,  the  goods  just  as  though 
he  had  made  no  mortgage.  Bank  v.  Ebbert, 
&  Helak.  1D3;  Bank  v.  Brier,  96  Tenn.  881,  82 
8.  W.  205.  Although  the  offending  provision 
applied  only  to  the  personal  property  conv^- 
ed,  yet  this  made  the  instrument  altogether 
void.   95  Tenn.  333,  32  S.  W.  205. 

It  is  insisted  that,  inasmuch  as  this  mort- 
gage was  recognized  In  the  trust  deed,  the 
two  became  one  instrument,  and  the  Illegal 
nature  of  the  first  vitiated  the  second.  In 
support  of  this  proposition  we  are  referred 
to  Overton  v.  Holinshade,  5  Heisk.  683,  685. 
Iteference  to  the  latter  page  by  counsel  Is 
for  the  benefit  of  a  remark  arguendo  by 
Kicholson,  C.  J.,  to  the  effect  that  where 
there  had  been  an  illegal  reservation  In  a  prior 
trust  deed,  and  the  second  was  made,  recog- 
nizing and  confirming  the  first,  and  adding 


tin  ptvoerty  pnTlonSly  resnred,  and  rdeaa- 
Ing  any  claim  thereto,  the  two  deads  consti- 
tuted ona  coDTeyance,  and  sbouUI  be  exam- 
ined togetiier.  We  are  also  rafored  to  14 
Am.  &  Bug:  Enc  Idtw  &A.  Bd.)  p.  40B,  note  1, 
to  the  effect  that,  where  a  new  assignment  te 
made  to  obviate  frauduloit  proTlslons  In  a 
iwevlons  aaslgnm^t  such  fraudulent  provl- 
8i<ma  must  be  mtirely  abandoned.  The  note 
mutions  tiie  case  where  there  was  a  deed 
at  aas^nment  for  the  benefit  of  certain  cred- 
itors which  inrovided  that  the  debtor  lOionld 
remain  in  possession  of  the  pn^er^  aasl^- 
ed,  and  should  sell  the  same  In  the  usual 
course  of  buidness.  It  Is  said  that  this,  be- 
ing void  as  sgainst  creditors,  was  not  cured 
by  the  second  deed,  releasing  to  the  trustee 
the  debtcor's  rights  reserved  by  tlie  first,  and 
leaving  It  at  the  trustetf a  opti<m  whether  to 
take  possession  or  not  Martin  v.  Rice,  24 
Mo.  B81.  These  authorities,  in  our  Judgment, 
do  not  fit  the  present  case.  There  is  here  no 
attempt  to  amend  tiie  mortgage  by  means  (tf 
tiie  trust  deed,  m  to  incorporate  the  fiwmer 
Into  the  latter.  All  that  appears  upon  this 
subject  is  that  in  the  latter  the  former  is  re- 
ferred to,  and  It  Is  said  that  the  trust  deed 
is  made  sut^ect  thereto,  and  the  debt  seeured 
by  the  first  Instrument  is  made  a  preferred 
debt  In  the  second.  If  the  trust  deed  had 
merely  stated  the  existence  ot  the  mortgage, 
and  had  made  the  cuiT^anee  of  th»  store- 
house and  lot  in  subordination  thereto,  with- 
out undertaking  to  secure  the  debt  ItselC, 
then  upon  setting  aside  the  m«tgag«  thu  re- 
sult would  merely  be  that  the  proper^  con- 
veyed In  the  trust  deed  would  be  teUeved 
from  the  prior  seonlng  incumbrance.  Bat 
from  a  mislaid  of  law  In  treating,  in  the  sec- 
ond instrument  as  TSlid  a  priw  Instrument 
which  was  void  <m  its  face,  no  mwe  serloua 
result  could  supervene  than  as  Just  indicat- 
ed. But  the  truat  deed  went  further,  and  it- 
self undertook  to  secure  the  debt  provided 
for  in  the  fwmer  Instrument  This  being 
true,  the  setting  aside  of  the  prior  paper 
would  have  no  ^ect  upon  the  security  pro- 
vided in  the  second  for  the  debt  purporting 
to  be  secured  in  the  first  It  la  possible  that 
such  a  new  situation  would  furnish  ground 
for  a  bill  to  reform  the  instrument  If  It  be 
trae  tliat  the  preference  granted  in  the  sec- 
ond would  not  have  been  created  by  the  par- 
ties if  they  Iiad  taken  into  consideration  the 
void  character  of  the  mortgage.  Howev^, 
we  have  not  the  matter  of  reformation  be- 
fore us,  and  we  need  not  consider  it  We 
may  close  our  observations  upon  this  par- 
ticular point  with  the  remark-  that  even  if 
we  should  apply  to  this  case  the  rules  con- 
tended for  by  the  complainants,  the  result 
insisted  upon  could  not  follow.  Tbat  Is  to 
say.  if  we  treat  the  mortgage  as  incorporated 
into  and  amended  by  the  trust  deed,  and  the 
two  AS  one  instrument  then  the  offending 
provision  was  cured  before  any  of  the  at- 
tachment bills  were  filed,  because  It  appeai-s 
from  the  trust  deed  that  the  trustee  was  re- 
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QDlred  to  take  change  of  the  property  and  to 
close  It  oat  as  soon  aa  possible.  For  these 
reMona  we  are  of  the  (pinion  that  the  valldl- 
tj  ot  the  trust  deed  Is  not  affected  by  the  In- 
validity of  the  mortgage. 

The  next  point  nrged  against  the  trust 
deed  is  that  too  long  a  time  la  given  for  wind- 
ing up.  The  argument  In  favbr  of  this  objec- 
tion, as  we  understand  the  briefs  of  counsel 
and  as  we  remember  the  oral  dlacasslou,  is 
that  the  trustee  was  allowed  18  months  for 
winding  up,  that  he  was  permitted  to  seU  the 
storehouse  and  lot  on  6  or  12  mcmtbs'  time, 
and  tiiat  the  right  of  redemption  on  the  real 
estate  iras  not  waived.  From  these  state- 
ments of  fact  It  Is  aiinied  that  more  than  4 
years  must  elapse  before  the  Instnunent 
eonUt  be  OnaUy  closed  oot  There  Is  more 
than  one  miacy  in  the  argument*  It  is  not 
proper  to  include  the  2-years  redemption  in 
the  time  given  for  winding  np.  The  debtor 
had  the  ligbt  to  waive  the  right  of  redemp- 
tion in  the  trust  deed,  or  not,  as  he  might 
choose.  If  he  failed  to  waive  It,  the  right 
of  redonptlon  remained  outstanding  In  him, 
as  an  asset  which  could  be  snltlected  1^  any 
credltw  by  [Koper  proceedings.  The  cnn- 
^alnants  say  there  Is  no  law  compelUag  cred- 
Itors  to  boy  subject  to  the  right  of  Tedemp>- 
tion,  and  to  await  the  debtor's  pleasure  for 
2  years.  This  is  tme.  They  need  not  buy 
unless  they  desire  to  do  so.  Again,  if  they 
buy  they  are  not  compelled  to  await  the  debt- 
(HT's  pleasure,  because  the  law  allows  them  to 
subject  the  equity  of  redemptlm  as  property. 
A^In.  It  Is  urged,  as  we  understand  the  ar- 
gument, that  the  law  does  not  compel  cred- 
itors to  accept  such  a  security.  This  is  tme. 
Th^  may  occ^  or  refuse.  But  where  there 
are  sundry  creditors,  and  some  accept  and 
oth«a  refuse,  those  who  aoc^t  cannot  be 
deprived  of  their  security  on  the  ground  that 
tiie  real  estate  was  conveyed  without  walvw 
of  the  right  of  redemption.  In  other  wcHrds, 
the  faUure  to  waive  redemption  Is  not  a 
badge  of  fraud.  This  deducts  2  years  from 
the  Ume  whleh  It  Is  alleged  the  trust  deed 
allowed  the  tmstee  tor  winding  up.  But,  if 
we  torn  to  the  Instrument  Itselt  it  Is  sew 
that  not  even  18  months  is  allowed  to  the 
trustee.  The  direction  to  him  Is  as  follows: 
"The  trustee  will  execute  his  trust  and  wind 
19  as  speedily  as  possible,  and  he  wUl  dose 
up  all  of  Bsld  business  within  ^hteen 
months  of  this  date."  The  limit  of  18  months 
Is  an  outside  one.  If  the  trustee  complies 
with  the  requlremento  of  the  authority  tmdw 
which  he  acts,  he  must  begin  the  wlndlng-tq^ 
process  Immediately,  and  act  wfUi  all  due  ex- 
pedition. Be  could  not,  while  acting  In  ac- 
cord with  the  terms  of  the  authority  con- 
ferred upon  him.  dday  ev«i  for  16  nun^s, 
unlera  there  should  be  good  reasons  therefw, 
growliv  out  of  the  protection  oC  the  best  in- 
terests ot  the  credltOTs  secured.  Under  this 
instmment,  if  he  should  unreasonably  delay 
the  execution  of  the  trust,  evw  within  the 
limit  of  18  m<mtha.  he  would  be  personslly 


liable,  and  liable  upon  his  bond  for  any  In- 
jury that  might  result  from  such  negllgenoe. 
Moreover,  his  tardiness  could  be  quickened 
by  a  bUl  filed  by  the  creditors  InterMted.  In 
this  view,  we  think  that  the  charge  made 
against  the  trust  deed,  that  it  allows  a  de- 
lay greater  than  the  law's  delay,  Is  not  sus- 
tainable. It  is  true  that  he  has  atathortty  to 
sell  the  real  estate  upon  6  or  12  months'  time, 
but  we  apprehend  that,  when  this  authority 
Is  taken  in  connection  with  the  direction  to 
him  to  execute  the  trust  and  wind  up  as  speed- 
ily as  possible,  It  would  be  a  bold  trustee,  not 
to  say  a  reckless  one,  who  would  dare  to  rely 
alone  upon  tbe  provision  as  to  18  months,  and 
fall  to  make  any  effort  to  sell  the  real  estote 
before  the  expiration  of  that  time,  and  there- 
by add  1  year  to  the  18  months.  If  the  real 
estate  could  be  sold  at  any  time  after  the 
execution  of  tbe  trust  deed  for  a  reasonable 
price,  then  it  would  not  only  be  the  duty  of 
the  trustee,  under  tbe  terms  of  this  deed  of 
trust,  to  sell  the  property,  but  upon  his  fail- 
ure to  do  so  a  bill  could  be  filed  against  him 
by  the  creditors,  and  the  sale  of  it  compelled. 
The  whole  trust  deed  must  be  token  togetber,- 
and  Its  true  meaning  thus  ascertained.  So 
considered,  we  are  not  able  to  find  on  its  face 
any  evidence  of  fraud  whatever.  Kothing 
could  be  more  Imperative  than  the  direction 
to  the  trustee  that  he  should  execute  bis  trust 
and  wind  up  as  speedily  as  possible.  Tbe  ef- 
fect of  this  stem  direction  is  not  In  the  least 
weakened  by  the  further  clause  to  the  efFect 
that  the  whole  bustness  must  be  ended  within 
18  months.  This  clause  does  not  operate  as  a 
license,  but,  rather,  as  a  limit  We  are  quite 
familiar  with  the  line  of  cases  holding  that 
where  property  greater  than  the  ambunt  ctf 
the  debt  secured  Is  conveyed  In  an  Instru 
ment,  and  tbe  time  allowed  for  winding  up 
Is  greater  than  the  law's  delay,  such  Instm- 
ment Is  void  on  Ito  face.  We  are  also  fa- 
miliar with  the  case  of  Bank  v.  Martin,  96 
Tenn.  1,  33  S.  W.  66S,  where  this  same  doc- 
trine seems  to  have  been  extended  by  the 
snproiw  court  to  the  case  of  a  general  as- 
idgnment  where  tbe  protterty  was  less  than 
the  amomit  of  the  debt  sectued.  These  eases, 
of  course,  would  all  ap^ly  to  the  present  one 
If  the  time  granted  were  too  long,  because 
It  antears  from  the  finding  of  facts  supra 
that  the  amount  of  property  conveyed  Is 
greater  than  the  amount  of  debta  secured. 
But  as  already  stated,  we  do  not  think  that 
such  delay  was  authorised  in  the  Instrument 
as  would  vitiate  it 

Our  conclusion  Is  that  the  diancellor  erred 
In  setting  aside  the  trust  deed,  and  In  sus- 
taining tbe  attochments  of  the  complalnanto 
upon  the  pn^rty  conveyed  therein.  In  these 
respects  his  decree  will  be  reversed.  It  will 
be  affirmed  In  ao  far  as  he  adjudges  the  uKMt- 
gage  to  Alexander  in  favor  of  the  Home  Bank 
void,  and  In  so  far  as  he  renders  a  personal 
Judipnent  In  behalf  of  seveia!  cnMUttNFS  whos^ 
names  are  menttoned  in  his  decree.  The  r 
fendanf  J.  L  Baugh  will  pay  all  the  costs 
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ddent  to  taking  •  penonal  judgment  against 
faimaeU  In  the  court  below.  All  other  coati 
of  the  court  below  and  all  the  coats  of  this 
court  will  be  paid  the  complainants.  AH 
the  Judges  concur. 

AdditlnuU  Findings  of  Fact- 

Thts  caie  was  decided  by  as  at  a  former 
day  of  the  term,  and  an  opinion  then  filed. 
The  case  Is  now  before  us  for  an  additional 
finding  of  facts.  In  our  Conner  opinion  we 
directed  a  decree  disallowing  the  debt  ot  the 
Winchester  Cemeteiy  Company.  As  the  rec- 
ord then  stood,  Oils  was  a  proper  direction; 
but  counsel  now  bring  before  us  by  agree- 
ment the  tact  that  this  question  was  reserved 
by  writing  In  the  court  below  betweoi  the 
parties,  which  was  omitted  by  mistake  from 
the  transcript  We  are  asked  to  find  Oils 
fact,  and  do  so,  setttng  out  the  agceemeat  of 
counsel  presented  to  this  court,  which  is  as 
follows: 

"In  this  cause  It  Is  agreed,  and  Wore  the 
canae  was  tried  before  the  chancellor  the 
counsel  agreed,  that  the  cause  should  be 
heard  as  to  all  the  lesues  except  the  claim 
of  the  Winchester  Cemetery  Company,  which 
was  segregated  from  the  record,  and  held  to 
be  governed  by,  and  take  the  same  course  of, 
the  balaoce  of  the  cause,  after  the  compensa- 
tion of  Baugh  was  fixed,  if  he  was  entitled 
to  compensation,  or,  In  other  words,  the  ques- 
tion as  to  his  c(»npensatIon  settled,  and  that 
a  written  agreement  was  entered  Into  and 
filed  In  the  record,  and  that  the  claim  of  said 
Winchester  Cemetery  Company  was  not  ad- 
judicated by  the  chancellor  for  this  reason. 
Said  agreement  was  inadvertently  left  out  at 
the  transcript.  It  la  further  agreed  that  the 
honorable  court  of  chancery  appeals  may  find 
this  fact,  and  la  requested  to  do  so. 

"Geo.  B.  Banks,  for  Defts. 

*^ranner  &  Branner,  for  Defta. 

"Lynch  A  Lynch,  SoL  for  Oomplta. 

"Embry  ft  Ti^lor,  SoL  fOr  Oomplts.** 

The  finding  of  facts  cmtalned  In  onr  tac- 
mat  opinion  will  be  modified,  with  n^w^d  to 
ttie  debt  referred  to,  .pursuant  to  tho  abora 
agreement  An  ae  judges  cooear. 

Affirmed  orally  by  supreme  court  Decem- 
ber 22.  lOOa 


WBIDHAN  V.  TEMPLETTON  et  aL 

(Ooort  of  0banc«7  Appeals  of  TennesMSk 

Nov.  8.  1900.) 

TRUST  DBBD  —  ANNULHSNT  —  ACKNOWUBDO- 
MBNT  or  UARRIBD  WOMAN— TAK- 
ING BT  TRU8TBB. 

That  the  acknowledgment  of  a  troat  deed 
a  married  woman  was  taken  bv  the  tms- 
tee  named  therein  is  not  alone  snSdent  ground 
for  annQlllng  It  at  her  instance. 

Appeal  from  chancery  court.  Franklin  coun- 
ty; T.  M.  HeOonnell,  Chancellor. 


BUI  by  Mrs.  Ullte  Wetdnum,  by  next 
friend,  against  H.  M.  Templeton  and  others. 
From  a  decree  In  flavor  of  defoidants,  com- 
plainant appeals.  Affirmed. 

Jesse  M.  Littleton,  f<K-  appellant  Oeo.  BL 
Ban^  tar  appellee  Templeton. 

WILSON,  J.  The  blU  In  this  case  was 
filed  Febmary  18,  IMO,  by  Mrs.  LUlle  Weld- 
man,  a  married  woman,  by  her  next  friend, 
Jacob  Weldman,  against  the  defendants,  her 
husband,  O.  F.  Weldman,  among  the  numbtf . 
to  enjtrin  the  defaidant  Templeton  from  Bell- 
ing a  house  and  lot  in  the  tows  of  Wlncbee- 
ter,  aAd  to  set  aside  a  deed  of  trust  ttiereto, 
executed  by  her  and  her  husband  to  secure 
file  payment  of  a  note  encoted  to  the  deCuid- 
aat  Banks,  and  by  him  assigned  to  the  de- 
fendant Ta;^<ff.  The  Wl  avem  in  substance: 
(1)  That  the  complainant  is  the  daughter  of 
llary  Schrom,  deceased,  who  was  the  owner, 
at  the  time  of  her  death,  of  two  j^eces  of  real 
estate  in  the  town  of  Wlndiester,  and  that  at 
the  time  oC  her  death  she  left  two  heirs,  the 
complainant  and  her  slstv,  Mrs.  Fannie  Tay- 
lor, the  wife  of  defendant  A.  W.  Baylor.  (2) 
That  me  piece  of  proper^,  contfatlng  ot  a 
house  and  lot  occupied  Iqr  ecnnplalnant  ia 
worth  1000^  and  that  the  other,  piece  of  prop- 
erty, btfng  a  bnainesB  house  located  a  diort 
distance  fmn  tiw  public  square  in  Winches- 
ter. Is  worth  92,000  or  92.B00.  (8)  That  be- 
fore the  dealh  of  complalnanl^s  mother  ahe 
gave  the  bouse  and  lot  described  In  an  exhibit 
to  the  bill  to  oonq)lalnant  but  executed  no  dc«d. 
thereto,  so  tiiat  the  tltie  of  emnplnlnant  waa 
never  made  perfect  but  tiut  beUerlng  that 
she  owned  the  place,  she,  after  her  marriage, 
made  Improvementa  on  the  same,  and  spent 
considerable  money,  time,  and  labor  In  beauti- 
fying the  same  and  making  it  a  pleasant 
home.  (4)  That  after  the  death  of  her  moth- 
er, and  m  August  1807,  cnnplainant  bting 
advised  that  ttie  verbal  gift  of  her  mother  did 
not  vest  the  title  to  the  property  in  her.  and 
b^Dg  anziotn  to  have  her  property  In  a  shape 
so  she  could  use  and  improve  It  ahe  filed  a 
btn  In  the  chancery  court  for  tb»  purpose  of 
having  an  the  property  sold,  and  the  proceeds 
divided  between  her  and  her  alster,  BIra.  Tay- 
Iw;  that  this  suK  was  broi^ht  In  the  name 
ot  herself  and  hoifband,  and  that  while  It  was 
pending  the  defendant  Taylor,  who,  for  some 
reason,  didtked  conplainant  and  ha*  hus- 
band, went  to  the  det«idant  hsr  husband, 
and  wanted  to  aettle  the  matter,  as  be  said, 
out  of  court;  that  Taylw  Is  a  ahrewd  busi- 
ness man,  and  a  money  grabber,  and  that  her 
busband  hsa  little  knowledge  <k  business  af- 
fairs, being  a  printer,  and  having  had  no  ex- 
perience In  trading  or  In  bnalneaa,  and  that 
Ta^or  Induced  her  hutband  to  dismiss  said 
bill,  vrhlCh  had  been  filed  to  have  the  prop- 
erty aold,  and  alio  induced  him  to  enter  Into 
a  partition  agreement  and  quitdalm  hla,  and 
have  complainant  quitclaim  her,  interest  la 
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tlie  ImdneM  hotu^  worth  $2,000,  and  pay 
tbe  defendant  $300,  In  conBlderatlon  of  vhleb 
Taylor  and  wife  executed  to  complainant  a 
de«d  to  Uw  iHHUw  and  lot  WOTtb  9000^  It  bidng 
the  ^t^ertr  desoibed  !n  BzhiUt  A  to  her 
ttiu,  and  being  cwnplalnant'a  homestead,  and 
the  only  nalty  of  which  she  la  the  owner  and 
pooBBior.  9)  That  this  amngement  of  mat- 
ters was  made  hf  her  husband  without  her 
knowledge,  and  orer  the  protest  of  her  so* 
Udbtr,  and  it  Is  alleged  that  her  husband, 
wltlu^  acquainting  con^Ialnant  with  the  na- 
ture «tf  the  settlement  he  bad  made,  or  with- 
out adTlsing  her  that  her  atbvney  did  not 
awDve  of  it,  slmpl7  stated  that  It  was  aatia- 
factoty  and  was  well  settled,  and  that  there- 
upon complainant  signed  and  acknowledged 
tbe  deed  to  the  defoidant  Banks,  couTeylng 
the  business  house  and  lot  to  him,  and  which 
he  afterwards  couTered  to  defendant  Taylor. 
(Q  That,  in  order  to  pay  tbe  fSO(^  the  de- 
fendant Weidman,  her  husband,  borrowed  the 
amount  and  920  more,  and  executed  a  deed 
of  trust  on  tlie  house  and  lot  worth  fOOO.  and 
which  Instrument  la  made  Bxhihlt  A  to  tbe 
tdn,  and  that  the  note  executed  for  said 
amomit  BO  iMsrowed  was  made  payable  to  de- 
fendant Banks,  and  that  he  ia  named  as  a 
beneficiary  In  the  trust  deed.  It  Is  charged, 
however,  iqton  Infonnatton,  that  tlw  defend- 
ant Taylor  was  tiw  real  beneficiary,  and  that 
Banks  merely  allowed  his  name  to  be  used, 
because  be  knew  there  was  111  feeling  be- 
tweoi  defendant  Taylor  and  complainant, 
and  that  It  was  known  that  complainantfs 
busband  would  not  want  to  txwrow  numey 
from  Taylor.  It  la  furthw  alleged.  In  this 
connectton,  that  the  defendant  Weidman,  the 
hoaband  of  complainant,  Insisted  on  being  al- 
lowed to  pay  a  part  of  said  note  at  the  end 
of  one  year,  and  renew  tlie  balance  for  twelve 
months,  and  it  was  agreed  that  this  might  be 
dMie,  bat  that  the  defendant  Taylor  deter- 
mined to  get  possession  of  all  of  complain- 
ant's property,  and  after  the  note  was  aa- 
signed  to  him  refused  to  reasw  it  Tbe 
charge  Is  made  in  the  bU  that  tite  husband 
of  complainant  because  of  his  In^dent 
bualneas  sense,  acceded  to  all  of  these  unjust 
and  inequitable  arrangements.  It  is  said  that 
the  note  referred  to,  aecnred  by  tbe  deed  of 
trust  uptm  tiie  bouse  snd  lot  claimed  by  com- 
plainant Is  dated  December  18,  1887,  and 
payable  one  year  after  date,  and  that  it  had 
been  trantferred  to  defendant  Taylor,  who, 
howerer,  was  the  real  payee  firom  the  be- 
ginning. It  is  further  fdiarged  In  the  blU 
that  when  complainant  signed  and  acknowl- 
edged the  deed  of  trust  conveyiiv  her  prop^ 
ty  to  defendant  Templeton,  she  did  not  unr 
derstand  what  It  was,  as  it  was  not  read  and 
explained  to  her,  she  trusting  to  her  husband, 
whose  business  capacity,  or  lade  of  business 
(■apaclty,  she  did  not  then  know,  and  there- 
fore she  signed  the  instrument  wh<dly  Igath 
rant  of  what  It  meant  It  is  fnrtha  aU^ed 
that  the  defendant  Templeton.  trustee  In  said 
tni<t  lived,  was  at  the  time  deputy  county  court 


clerk  and  the  attorney  for  defendant  Taylor 
and  that  he  helped  Taylor  make  the  settle- 
ment with  her  husband,  the  defendant  Weid- 
man. and  came  with  her  husband  to  take  the 
acknowledgment  ot  complainant  to  said  deed 
of  trust  It  is  averred  that  her  acknowledg- 
ment was  taken  in  the  presence  ot  her  bus- 
band,  and  that  she.  would  not  have  s^ed 
and  acknowledged  said  instrument  If  It  had 
been  read  to  her  and  explained  to  her  so  that 
She  might  have  understood  It  In  other 
wwda.  It  is  charged  that'conplalnant  did  not 
execute  the  deed  of  trust  underBtaitflntfy.  It 
Is  alleged,  again,  that  Qie  defcaidant  Temple- 
tim,  named  as  the  trustee  In  t3ie  deed  of  trust 
Is  the  same  Individual  who  took  her  aduiowl- 
edgment  thereto  to  himself,  and  tba  Insist- 
ence Is  thtft  for  this  reason  the  Instrument 
Should  be  dedared  null  and  void  and  can- 
celed. In  tills  cfmnection.  It  Is  alleged  In  the 
bill  that  the  trustee  named  in  the  deed  of 
trust  frandnlenOy  procured  the  acknowledg- 
ment of  complainant  tiiereto,  and  it  la  insist- 
ed that  for  this  and  tiie  other  reason  stated 
It  Is  a  nullity,  and  should  be  canceled.  It  is 
further  alleged  that  the  defendant  Temple- 
ton, as  trustee,  at  the  instance  of  defendant 
Taylor,  la  about  to  adverttoe  said  property 
imder  said  void  deed  of  trust  for  sale  to  pay 
off  and  satisfy  the  said  note  tfven  to  defend- 
ant Banks,  and  transferred  by  him  to  de- 
fendant Taylor,  to  secure  which  niA  deed  of 
trust  punwrts  on  Ito  teoe  to  have  been  ex- 
ecnted,  and  It  Is  Insisted  toat  unless  restrain- 
ed, said  trustee  will  advertise  and  sell  said 
property,  and  thereby  cast  a  cloud  upon  com- 
plalnant^s  title  thereto.  The  prayer  of  the 
bill  Is  that  an  Injunction  issue  restralnli^  tbe 
defendant  Templeton  from  sdllng  said  prop- 
erty, or  doing  any  act  that  would  cast  a  cloud 
upon  complainants  title,  and  tiiat  the  ac- 
knowledgment of  complabiant  to  said  deed  of 
trust  be  dedared  void,  and  the  Instnmient  be 
declared  a  nuUtty,  in  so  far  as  the  rlffhts  of 
complainant  to  the  proper^  In  qnestlon  are 
concerned,  and  for  general  relief. 

All  of  the  defendants,  except  the  husband 
of  complainant  answ«ed  the  bill,  and  de- 
nied all  of  Ito  material  allegations  upon 
which  the  relief  prayed  was  predicated. 

Quite  a  volimtie  ot  proof  was  taken  In  the 
cause,  more  or  less  of  It  being,  In  our  (pin- 
ion, wh<dly  irrelevant  to  the  real  Issue  pre- 
sented by  the  avermoite  of  the  bill. 

It  should  have  been  stated  that  the  de- 
fendant Taylor  filed  his  aiuwer  aa  a  cross 
bill,  and  thneunder  aaked  tm  a  decree  for 
the  amount  of  the  note  aaalgoed  to  him  by* 
defendant  Banks,  and  for  a  foAdosure  of 
the  deed  of  trust,  and  a  sale  of  the  house 
and  lot  to  secure  Ito  payment 

The  chancellor  heard  the  cause,  i|p(ak  tbe 
pleadings  and  proof,  January  27,  1900.  He 
held  and  decreed  that  tbe  complainant  was 
not  entitled  to  the  r^lef  sought  and  dis- 
missed her  bin,  with  coats.  He  gave  de- 
fendant Taylor  a  decree,  ludw  his  cross  biU- 
for  the  amount  of  the  note  executed  by  th 
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complainant  and  ber  husband  to  defendant 
Banks,  and  by  the  latter  assigned  to  said 
TayliM*;  the  amount  of  his  decree.  Includ- 
ing Interest  and  an  attorney's  fee,  provided 
for  in  the  face  of  the  note,  being  $372.80. 
A  decree  for  this  sum  was  gWen  against 
complainant,  LUlle  Weldman,  and  her  hus- 
band, O.  F.  Weldman,  -and  It  was  decreed 
that,  unless  this  sum  was  paid  Into  court 
within  90  days,  the  clerfc  and  master  should 
proceed,  as  the  law  dli^cta,  and  sell  the 
house  and  lot  described,  on  a  credit  of  six 
and  twelve  months,  and  In  bar  of  the  equity 
of  redemption;  this  having  been  prayed  f<^ 
In  the  cross  bill  of  the  defendant  Taylor. 
The  property  thus  offered  to  be  sold  was 
described  in  the  pleadings,  and  Is  described 
In  the  decree  of  the  chancellor.  *  From  this 
decree  the  complainant  prayed  and  was 
granted  an  appeal  to  the  supreme  court. 

After  this  decree  was  rendered,  during  the 
same  term  of  the  court,  upon  application  of 
the  defendants,  supported  by  affldavlt,  a  re* 
celver  was  appointed  to  take  charge  of  and 
rent  out  the  property  pending  the  appeal. 

The  complainant  perfected  her  appeal, 
and  bas  assigned  the  following  errors: 
First,  the  chancellor  erred  In  his  decree  In 
not  adjudging  that  the  trust  deed,  and  the 
note  It  was  given  to  secure,  should  be 
canceled,  for  the  reason  that  the  party  tak- 
ing the  acknowledgment  was  not  only  the 
party  to  whom  the  property  in  the  deed  of 
trust  was  conveyed,  but  because  he  was  In- 
terested and  partial  to  the  beneficiary;  sec- 
ond, that  the  chancellor  erred,  under  the 
evidence  and  the  equities  disclosed  thereby, 
In  not  decreeing  a  cancellation  of  said  deed 
and  the  note  It  was  given  to  secure,  so  that 
there  might  have  been  an  equal  distribution 
of  the  property  of  the  mother  of  the  com- 
plainant and  Mrs.  Taylor,  her  sister;  third, 
that  the  chancellor  erred  In  rendering  a  de- 
cree against  the  husband  of  complainant, 
Inasmuch  as  he  flies  no  answer,  and  no  pro 
confcsso  was  taken  against  hfm  under  the 
cross  bUl  against  him  and  others. 

We  have  carefully  read,  more  than  once, 
the  evidence  In  this  record  bearing  upon  the 
disputed  qnestlomi  of  fact  In  the  case.  Aft- 
er doing  so,  we  are  satisfied  that  there  la 
no  error  In  the  decree  of  the  chancellor,  and 
that  It  should  be  affirmed.  Every  single 
allegation  of  the  bill,  material  to  the  relief 
sought  thereunder.  Is  specifically  denied  hi  the 
answers  of  the  Implicated  defendanta,  and 
the  weight  of  the  proof,  histead  of  sustain- 
ing the  averments  of  the  bill,  sustains  the 
dentals  of  the  answer.  The  facts  appearing 
In  the  record  necessary  to  be  stated  are  few, 
and  they  are  abundantly  sustained  by  the 
unmistakable  weight  of  the  evidence.  Mn. 
Mary  Schrom,  the  mother  of  the  complain- 
ant and  of  Mrs.  Fannie  Taylor,  wife  of  de- 
fendant Taylor,  died  In  Winchester,  the 
owner  of  two  parcels  of  real  estate,  one  a 
reitdoio*  properQr  and  the  other  a  business 
houae,  In  which  her  husband  carried  on. 


firot,  a  bakery,  and  subsequently  operated 
a  saloon.  When  she  died  this  real  estate 
was  Incumbered  by  mortgage  The  com- 
plainant and  her  husband  filed  a  bill  in  the 
chancery  court  to  sell  the  prc^rty,  and  for 
a  division  of  the  proceeds,  after  the  payment 
of  the  charges  on  It,  between  complainant 
and  her  sister  Mrs.  Taylor.  Pending  this 
suit,  the  parties  Interested  entered  Into  an 
agreement  by  which,  in  effect,  the  business 
house  was  to  be  sold  to  defendant  Banks 
for  $1,300,  and  the  residence  property  to  be 
taken  by  the  complainant  at  the  price  of 
$600.  After  the  payment  of  the  debts  which 
were  a  charge  upon  the  property,  and  the 
value  of  the  life  estate  of  the  father  of  the 
complainant,  which  was  fixed  at  $400,  there 
was  left  for  division,  between  complainant 
and  her  slater  Mrs.  Taylor,  $300.  As  com- 
plainant desired  to  keep  the  residence  proi>- 
erty,  she  was  indebted  to  her  sister  In  the 
sum  of  $300.  This  sum  and  $20  additional 
she  and  her  husband  borrowed  from  defend- 
ant Banks.  They  gave  their  note  for  the 
sum  thus  borrowed,  and  executed  a  mort- 
gage or  deed  of  trust  on  the  residence  prop- 
erty, to  secure  the  same,  to  defendant  Tem- 
pleton  as  trustee.  Said  Templeton  at  the 
time  was  deputy  county  court  clerk  of 
Franklin  county,  and  took  the  privy  exam- 
ination of  complainant  to  the  deed  of  trust. 
Banks,  after  bis  purchase  of  the  storehouse, 
sold  It  to  defendant  Taylor,  and  also  sold 
and  transferred  the  note  of  complainant  and 
her  husband,  given  for  the  money  borrowed 
from  him,  and  secured  by  the  deed  of  tmst, 
to  said  Taylor. 

The  charge  made  In  the  bill  that  the  de- 
fendant Taylor  was  the  real  purchaser  of 
the  storehouse,  under  the  arrangement  made 
to  dispose  of  the  property  of  the  mother  of 
complainant  and  to  divide  the  proceeds,  and 
that  he  was  the  real  beneficiary  of  the  deed 
of  trust  given  by  complainant  and  her  hus- 
band on  the  residence  property  at  the  time 
it  was  given,  is  not  sustained  by  the  proof. 
Neither  Is  the  charge  In  the  bill  that  defend- 
ant Taylor  colluded  with  and  fraudulently 
procured  the  husband  of  the  complainant  to 
enter  Into  the  arrangement  under  which  the 
property  of  their  mother  was  disposed  of, 
under  the  bill  of  complainant  for  Its  sale 
and  division  betw^een  her  and  her  sister,  sus- 
tained by  the  weight  of  tbe  proof;  and,  un- 
der the  weight  of  the  proof.  Banks  pur^ 
chased  the  storehouse  In  good  faith,  and  paid 
a  fair  price  for  the  same.  Said  Banks,  also, 
in  good  faith.  In  his  own  right  and  behalf, 
loaned  complainant  and  her  husband  the 
money  with  which  to  pay  her  sister  Mrs. 
Taylor  the  sum  due  her  under  the  arrange- 
ment by  which  complainant  was  to  hare 
tbe  residence  property.  Her  acknowledg- 
ment of  the  deed  of  trust  to  the  residence 
property  was  regularly  taken.  The  weight 
of  the  proof  does  not  sustain  the  charge 
that  she  W8B  Ignorant  then.  In  a  legal  sense, 
ot  the  purport  of  said  deed  of  tmst  It  does 
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not  Baotaln  the  charge  that  her  pzfry  exam- 
inatl<Hi  to  Bald  deed  of  trust  waa  taken  in 
the  presence  of  her  husband.  Defendant 
Banks  transferred  the  note  to  secure  which 
the  deed  of  tmat  was  given  to  defendant 
Taylor  In  good  faith,  and  for  a  full  c<mBld- 
eration.  It  Is  true  that  defendant  Temple- 
ton,  trustee  In  t^e  deed  of  trust  on  the  resi- 
dence property,  the  only  property  In  Issue 
here  under  the  bill,  was  at  that  time  deputy 
county  court  clerk  of  the  county,  and  that 
be  took  the  acknowledgment  and  privy  ex- 
amination of  the  complainant  to  the  deed  of  '■ 
trust;  but  it  Is  not  true,  under  the  clear 
and  undisputed  evidence  In  the  record,  that 
he  was  the  attorney  of  the  defendant  Tay-  ; 
lor,  nor  that  he  had  anything  to  do  with  i 
the  arrangement  under  which  the  property 
of  the  mother  of  the  complainant  was  sold, 
and  the  basis  of  the  division  of  the  pro- 
ceeds fixed.  As  a  matter  of  fact,  under  the 
evidence,  said  Templeton  did  not  know  that 
he  was  named  as  trustee  In  the  deed  of 
trust  on  the  residence  property  to  secure  the 
note  to  Banks  until  he  was  carried  to  said 
residence  property  by  the  husband  of  the 
complainant  for  the  purpose  of  taking  her 
acknowledgment  to  the  deed  and  until  he 
read  It  to  her.  He  had  no  interest  what- 
ever in  the  note  or  the  subject-matter.  He 
was  In  no  way  cimnected  with  the  parties, 
either  as  attorney  or  otherwise. 

While  our  supreme  court  has  reprehend- 
ed the  practice  of  the  privy  examination  of 
married  women  being  taken  bef(H«  officials  i 
in  any  way  connected  with  the  parties,  or 
Interested  in  the  subject-matter  of  the  con- 
veyances. It  has  repeatedly  refused  to  an- 
nul such  conveyances  at  the  Instance  of 
feme  coverts  where  It  appeared  that  the  offi- 
cial was  disinterested,  had  no  Interest  In 
the  matter,  and  where  no  advantage  was 
taken  of  the  feme  covert.  In  other  woi-da, 
the  fact  that  the  official  might  be  related  to 
either  party,  or  remotely  interested,  does  not 
Invalidate  the  acknowledgment,  where  it  ap- 
pears that  no  advantage  was  taken,  and  no 
Improper  conduct  was  resorted  to  to  secure 
the  acknowledgment  or  to  Impose  upon  the 
married  woman.  Cooper  v.  Association,  97 
Tenn.  285,  37  S.  W.  12,  33  L.  B,  A.  838 
et  seq..  and  cases  cited.  All  the  material 
and  available  grounds  of  relief  stated  in  the 
bill  are  specifically  denied  In  the  answer, 
and  they  are  not  sustained  by  the  welglit 
of  the  proof.  The  question  of  the  sale  of 
the  storehouse  to  Banks,  and  his  subsequent 
sale  of  It  to  defendant  Taylor,  is  really  not 
a  matter  In  Issue  under  the  averments  of 
the  bill,  and  the  large  mass  of  evidence  in 
the  record  in  relation  to  this  matter  Is  irrele- 
vant The  decree  ot  the  chancellor  will  be 
affirmed,  with  costs.  The  other  Judges  con- 
csr. 

Affirmed  orally  by  nprema  oonr^  Doeem- 
ber  2&190a 


JOMBS  T.  tmCWABT  at  aL 

(Oonrt  of  d^cwy  Appeals  <tt  Tennessee. 
Nov.  17,  1900.) 

BQUITT— PRACTICB  AND  PLBADINO— BII<L— DtS- 
MIS8AL-PART  DEPBNDANTS— APPEAL-STAT- 
UTMS— ATTAOHUBNT—RBPLBVIN  BOND  —  TI- 
IXA  TO  PBOPBRTT  —  BBCSIVSBa  —  BUPRBtU 
COURT-^UaiBDICnON— PROPBR  RBMBDT. 

1.  A  bin  to  prevent  interference  with  a  stock 
of  goods,  which  alleges  only  that  one  of  the  de- 
fendants "had  greatly  intermeddled  with  the 
affairs  that  involved  said  goods,"  tha  bill  was 
inniifficlent,  and  pnq^erty  diBmiwed  as  tO  sndi 
;  defendant. 

]     2.  Under  Code,  |  8167  (Shannon's  Ood^  S 
4889),  providiag  that  the  chancellor,  in  his  dia- 
I  cretion,  may  allow  any  party  to  appeal  from  a 
:  decree  which  settled  his  right,  though  the  case 
may  not  be  disposed  of  as  to  others,  an  appeal 
may  be  taken  from  a  decree  dismisaiag  a  bill 
in  equity  as  to  a  part  of  the  defendants,  where 
the  defendants  against  whom  the  bill  still  stood 
had  not  been  served  with  process  nor  entered 
j  an  appearance  in  the  canse;  and  hence  a  mo- 
tion to  dismiss  the  wpeol  as  pronatnre  was 
not  well  taken. 

3.  OoinpIaiQant  purchased  a  stock  of  goods 
of  one  of  the  defendants,  not  knowing  that  the 
same  had  been  attached,  and  had  been  restored 
to  the  defendant  on  his  executing  a  replevy 
bond.  On  the  rendition  of  the  judgment  In  the 
attachment  suit  the  defendants  M.  and  O.  took 
possesBioa  of  the  goods  by  direction  of  the 
court.  Held,  in  a  proceeding  in  equity  to  re- 
strain further  interference  with  the  goods  by 
defendants,  that  the  possession  of  the  goods  by 
M.  and  O.  was  unlawful,  the  court  having  lost 
cnstody  of  the  same  by  accepting  the  replevy 
bond;  and  hence  It  was  error  for  the  court  to 
dismiss  the  bill  alleging  such  facts  for  want 
of  equity. 

4.  Complainant  purchased  a  stock  of  goods 
from  one  of  the  defendants,  not  knowing  that 
the  same  had  iMen  attached,  and  that  the  pos- 
session  had  been  retaiued  bv  the  defendant  ex- 
ecuting a  replevy  bond.  On  the  rendition  of 
the  judgment  In  the  attachment  M.  was  ap- 
pointed receiver  the  court  to  take  possession 
of  the  goods  to  satisfy  the  judgment  Hdd, 
in  a  proceeding  in  equity  to  restrain  the  far- 
ther interference  with  the  goods  by  the  recover, 
that  as  the  bill  described  the  canse  in  which 
the  receiver  had  been  appointed,  and  was  filed 
in  the  same  court  appomting  him,  and  he  ap- 
peared therein,  the  relief  by  bill  was  a  proper 
remedy,  though  it  was  a  separate  action  from 
that  in  which  the  receiver  had  been  appointed. 

5.  Complainant  purchased  a  stock  of  goods 
from  one  of  the  defendants,  not  knowing  that 
the  same  had  been  attached,  and  that  the  pos- 
session of  the  same  waa  retained  by  the  de- 
fendant on  his  having  executed  the  required 
statutory  bond.  On  the  rendition  of  the  judg- 
ment in  the  attachment  suit  a  receiver  was 
appointed  by  the  court  to  take  possession  of 
the  goods  to  satisfy  the  jndgmmt  Fending 
an  appeal  from  this  judgment  to  which  action 
complainant  was  not  a  party,  complainant  filed 
a  tml  In  equity  to  restrain  the  receiver  from 
Interfering  with  the  property.  Hdd,  that 
though,  by  the  appeal,  the  supreme  court  ac- 
quired jurisdiction  over  the  receiver,  strangers 
to  the  action  in  which  the  receirer  had  been 
appointed  conld  not  seek  relief  by  application 
to  the  supreme  court  and,  as  no  other  adequate 
remedy  existed^  It  was  error  for  the  court  to 
dismiss  complainant's  bill  for  want  of  equity. 

6.  Where  an  appeal  had  been  taken  from  a 
Judgment  in  attachment  it  was  error  for  the 
court  to  dismiss  a  bill  filed  by  a  stranger  to 
the  attachment,  who  claimed  title  to  the  prop- 
erty attached,  for  want  of  equity,  since  com- 
iMunaut  could  not  seek  relief  by  petition  In  tin 
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court  below,  as  the  appeal  had  remorad  til* 
caase  fi-om  that  coort. 

Appeal  from  chancery  court,  Dekalb  connty; 
Floyd  BBttU,  Obanc^or. 

BlU  by  Brunette  Jones  against  O.  W.  Stew- 
art and  others  to  restrain  Inter/erence  with  a 
replevin  suit  brought  complainant  to  re> 
cover  a  stock  of  goods  taken  from  her  by  de- 
fendants, and  to  prevent  Interfraoice  by  the 
defendants  with  the  atxKk  of  goods.  From  a 
decree  In  favor  of  the  def^dants  oomidainant 
i^peals,  and  the  defendants  move  to  '^<g"ii«a 
the  appeal  Motion  denied,  and  decree  re- 
versed. 

Webb  ft  Cantrell,  for  appellant  Wade  ft 
Boblnson,  tor  appdlee  Stewart 

NEIL,  J.  This  bill  was  filed  In  the  chan- 
cery court  at  Smlthvllle,  noTning  in  the  cap- 
tion as  defendants  G.  W.  Stewart  J.  B.  Moore, 
clerk  and  master  and  receiver,  J.  T.  Odom, 
sheriff,  and  praying  that  these  persons  l>e 
made  defendants,  and  also  the  following  per- 
sons, who  were  complainants  In  another  pro- 
ceeding complained  of  In  this  case, vis.:  PhlUlp 
ButortI  Mannfactorlng  Company,  Gray  DIdley 
Hardware  Company.  J.  Coony  ft  Co..  Mont- 
gomery Moore  ft  Co.,  Tronnstine  Bro.  ft  Ca, 
Chattanooga  Plow  Company.  J.  S.  Reeves  ft 
Co.,  and  Richardson  Bros,  ft  Oo.  Process  was 
Issued  only  against  those  named  In  the  cap- 
tion, but  does  not  seem  to  have  been  served 
npon  any  of  them.  However,  an  order  was 
entered  In  the  cause  reciting  that  "on  motion 
of  defendants,  except  O.  W.  Stewart,  to  dis- 
miss the  bill  for  want  of  equity  on  its  face," 
it  was  so  dismissed  on  this  ground  as  to  all  of 
the  defendants  except  G.  W.  Stewart  From 
this  decree  the  complainant  appealed,  and  as- 
signed errors.  Thereupon  the  defendants 
moved  in  this  court  to  dismiss  the  appeal  be- 
cause prematurely  granted,  the  cause  still 
pending  In  the  court  below  as  to  O.  W.  Stew- 
art The  allegations  of  the  bill,  so  far  as  nec- 
essary to  be  recited,  are,  in  substance,  as  fol- 
lows: That  Phillip  Butorfl  Manufacturing 
Company  and  other  persons  mentioned  above 
in  that  connection,  creditors  of  one  B.  L.  Wil- 
liams, had  filed  a  bill  in  the  chancery  court 
at  Smlthvnie  against  E.  L.  Williams  and 
O.  W.  Stewart  and  attached  in  the  hands  of 
the  latter  a  stock  of  goods  which  that  blU 
alleged  had  been  fraudulently  sold  to  Stewart; 
that  thereupon  Stewart  executed  In  that  cause 
a  replevy  bond  for  the  stock  of  goods  in  double 
the  value  thereot  with  solvent  sureties;  that 
upon  the  execution  of  this  bond  In  the  cause 
referred  to  the  stock  of  goods  had  been  re- 
stored to  Stewart;  that  after  the  replevy 
bond  above  referred  to  had  been  executed,  and 
after  tbe  stock  of  goods,  in  consequence  there- 
of, had  been  so  released  and  restored  to  Stew- 
art she,  the  present  complainant  without  any 
knowledge  of  the  proceedings  in  the  said  case 
of  Phillip  Butorff  Mannfactorlng  Company 
and  others  against  B.  L.  Williams,  in  which 
the  stock  bad  been  so  attached  and  released 
and  redelivwed  to  said  Stewart  purchased  the 


stock  firom  Stewart  In  good  faltta,  and  a 
fair  and  valuable  consideration,  and  totdt  poe- 
sessluL  thereof;  that  after  this  time  sucb 
proceedings  were  bad  in  the  said  case  of  Phil- 
lip Butorff  Manufacturing  Company  against 
B.  L.  Williams  &nd  others  as  that  a  jadgmut 
was  rendered  in  favor  of  the  creiUtors  thoreln 
suing  and  against  said  WUllama  for  the  aggre- 
gate sum  of  $1,897.S6;  tbat  WUllama  prayed 
an  a^eal;  that  thereupcm  ttie  deA  and  ina«- 
ter  of  the  court  J-  B.  Moore,  defoidant  hereto, 
was  by  the  chancellor  fu>pointsd  receiver  In  the 
cause,  and  ordered  to  take  posseasicm  of  the 
said  stock  of  goods,  and  to  sell  the  same  to 
pay  the  abrogate  recoveries  referred  to;  that 
to  accomplish  this  purpose  a  writ  was  IsBoed 
to  the  sheriff,  defendant  hereto.  J.  T.  Odom, 
commanding  him  to  seise  the  Bto<^  of  goods, 
and  turn  It  over  to  the  said  receiver;  that  pur- 
suant to  this  writ  the  sheriff  did  seize  the 
stock,  but  that  complainant  was  not  advised 
whether  he  had  actually  turned  the  property 
over  to  the  receiver  or  not;  that  complainant 
herein  had  no  previous  Imowledge  of  said  case 
of  PhlUlp  Butorff  Manufacturing  Company 
against  B.  L.  Williams,  and  was  not  concerned 
therein;  that  In  view  of  the  circumstances 
under  which  the  said  stock  was  taken  away 
ftom  her,  she  was  at  the  time  the  present  bill 
was  filed  about  to  histitute  replevto  proceed- 
ings in  the  circuit  court  at  Smlthvllle  to  re- 
cover the  stock,  and  had  gone  so  far  In  this 
matter  as  to  file  a  good  and  solvent  bond  in 
that  court  in  a  sum  double  the  value  of  the 
goods,  desiring  to  prosecute  her  rights  in  that 
court  llie  prayer  of  the  bUl  was  for  an  In- 
jtmctlon  to  prevent  Interference  with  the  re- 
plevin suit  and  furtiier  interfer^ce  on  the  parr 
of  defendants  with  the  said  etodc  of  goods. 
The  bill  contains  no  allegation  against  the  de- 
fendant Fisher,  except  the  following:  "De- 
fendant Fisher  has  greatly  Intermeddled  with 
the  affairs  that  Involve  said  goods,  and  she 
will  intist  that  he  should  be  enjoined  from  In- 
terfering further,  and  she  holds  an  account 
against  him  which  she  will  ask  to  enjoin  the 
paymoit  of,  as  she  will  Insist  the  receiver  has 
no  right  to  it  as  it  never  did  bdong  to  said 
Williams,  and  she  wlU  ask  to  bold  him  liable 
therefor."  There  la  no  allegation  wliatever 
against  G.  W.  Stewart,  and  no  relltf  Is  soi^ht 
against  him.  From  the  face  of  the  bill  he  Is 
merely  a  nominal  party,  and  not  even  a  proper 
party. 

Upon  the  controversy  thus  raised  by  the 
blU,  the  motion  to  dismiss  In  the  court  below 
for  want  of  equity,  and  the  motion  to  this 
court  upon  the  part  of  the  defendants  to  dis- 
miss the  appeal  for  prematurity,  our  condu- 
slons  are  as  follows: 

1.  That  the  chancellor's  decree  was  correct 
to  dismissing  the  bill  as  to  Fisher. 

2.  lliat  the  motlMi  to  dismiss  the  appeal 
aa  premature  Is  not  well  taken,  and  shonld 
be  disallowed.  It  is  true  that  where  a  case 
Is  decided  in  the  court  below  on  demurrer  as 
to  some  of  the  defendants,  bat  remains  un- 
determined aa  to  others,  there  can  be  no  ap- 
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peal,  eren  imder  section  8157  of  the  Code 
iSlunnoD'a  Oode,  i  488&),  allowing  appeals 
in  certain  cases  In  the  discretion  of  the  chan- 
ceUor  (Hunter  t.  Qardenhlre,  10  Lea.  87; 
Sigler  T.  Vaughn,  11  Lea.  134;  Peters  T. 
NeelT.  18  Lea.  280;  Younger  t.  Younger,  90 
Tenn.  2S,  16  S.  W.  78);  and,  so  far  as  con- 
cerns the  question  in  hand,  a  motion  to  dis- 
miss for  want  of  equity  would  stand  on  the 
same  footing  as  a  demurrer,  being  in  prln- 
dide  the  same.  But  the  rale  would  not 
apply  to  a  case  where  all  the  parties  against 
whom  any  relief  was  sought,  and  who  were 
In  auy  way  proper  parties,  had  Joined  In  the 
motion,  and  the  bill  had  been  dismissed  as 
to  them.  In  such  a  case  the  decree  would 
be  OnaL  It  would  not  matter  that  the  bill 
was  not  acted  on  In  the  court  below  as  to  a 
person  who  the  bill  showed  on  Its  face  was 
not  a  proiier  party,  and  against  whom  no  re- 
lief was  sought;  and,  a  fortiori,  where  It 
appeared,  ss  bere.  that  that  party  had  not 
beeo  brought  before  the  court  by  process, 
and  had  entered  no  appearance  In  the  cause. 

3.  We  think  the  chancellor  erred  In  dis- 
missing the  blU  as  to  the  other  defendants. 
If  the  tacts  stated  In  the  face  of  the  bill 
are  true  as  we  have  abore  recited  them  (and 
on  this  hearing  they  must  be  taken  as  true), 
tben  the  chancellor's  action  In  appointing 
s  recetrer  of  the  goods  under  the  clrcumstan- 
eea  stated,  and  directing  their  seizure  by 
the  aherUf.  and  delivery  to  the  recelTer,  was 
coram  non  Judlce  and  void.  The  court  had 
already  lost  cnstody  of  the  goods  In  the 
manner  provided  by  law;  that  is,  on  the  ex- 
rcntlon  of  a  proper  replevy  bond  (Shannon's 
Code,  i  6260,  and  note  4)  they  passed  law- 
taXlj  Into  the  possession  of  Stewart,  the  bond 
standing  In  their  place;  and  be  could  sell 
tiion,  m  otherwise  dispose  of  them,  without 
vMatlng  any  obligation  assumed  in  law 
to  the  parties  concerned  In  the  case  in  which 
the  bcmd  bad  been  given.  The  only  object 
on  the  part  of  Stewart  In  keying  the  goods 
wonld  be  to  satisfy  the  bond  if  he  should 
be  cast  in  the  suit,  but  he  was  not  bound  to 
keep  them.  If  he  chose,  be  could  accept 
the  other  alternative,  and  satisfy  the  bond 
by  paying  the  value  of  the  goods  Into  court, 
or  a  sufficiency  to  pay  the  debt  and  costs  of 
(be  complainants  in  that  case,  or  submit  to 
Judgment  <m  the  bond.  The  selection  of  the 
alternative  that  should  be  performed  was 
with  the  maker  of  the  bood,  not  with  the 
rtaancdlOT.  The  bill,  then,  showing  on  Its 
face  a  mertttnloaB  claim  to  relief,  the  next 
qnestlOB  to  be  determined  Is  whether  the 
pnfper  practice  was  adopted  to  obtain  the 
relief.  The  defoidaQt  Invokes  the  well-known 
prinet^  that  no  one  can  In  this  state  law- 
fully Interfere  with  a  receiver  In  chancery 
by  a  proceeding  in  another  jurisdiction,  but, 
K  he  coiicelTefl  that  injory  has  been  done 
faim  I17  the  receiver,  he  must  apply  for  ra- 
dices to  the  court  which  appointed  the  rs- 
(«iver,  ami  In  the  cause  In  which  be  waa 
•^(rtttted.  Hen  fba  application  for  relief 


was  to  the  court  which  appointed  the  re- 
ceiver, but  not  in  the  cause  in  which  the 
appointment  was  made.  This  latter  feature, 
however,— that  contained  In  the  last  clause  of 
the  preceding  sentence,— Is  not  of  the  es- 
sence of  the  rule.  If  the  bill  asking  relief 
specifies  clearly  the  cause  In  which  the  objec- 
tionable action  was  taken,  and  be  filed  in 
the  same  court,  and  bring  before  the  court 
under  the  bill  the  receiver  and  the  parties 
asserting  tbe  right  claimed  through  the  re- 
ceiver, every  pari>ose  of  the  rule  Is  met  The 
present  case  falls  within  this  description.  It 
Is  true  that  none  of  the  persons  named  wer? 
served  with  process,  though  named  in  the 
bill  as  defendants;  but  it  seems  they  came 
In  voluntarily,  and  made  the  motion  to  dis- 
miss, and  thto  took  the  place  of  process.  It 
should  be  remarked  In  this  connection  that, 
while  the  petition  In  the  cause  Is  preferable, 
as  better  enabling  the  court  to  protect  the 
rights  of  all  parties  at  the  time,  and  as  not 
in  any  sense  Involving  the  danger  of  com- 
mitting a  contempt,  yet  a  bill  in  the  same 
court,  presenting  a  proper  case,  should  not 
be  Ignored.  Tbe  rights  of  all  parties  can  be 
equally  as  well  protected  by  requiring  bonds 
and  the  like,  and,  if  need  be,  by  treating  the 
bill  as  a  petition  In  tbe  cause.  If  any  con- 
tempt has  been  committed  by  procuring  a 
flat  for  the  Injunction  from  the  judge  of  an- 
other jurisdiction,  that  Is  a  matter  to  be 
dealt  with  on  Its  merits;  but  the  bill,  being 
In  the  same  court  under  which  tbe  recover 
Is  acting,  should,  for  the  reasons  above  gtv- 
en,  not  be  Ignored.  It  should  further  be  not- 
ed in  the  present  caae— a  fact  probably  not 
sufficiently  marked  In  our  recital  of  the 
contents  of  the  bill  supra— that  (In  the  lan- 
guage of  the  bill)  "defendant  Stewart  ap- 
pealed from  said  decree  at  the  time  men- 
tioned, and  iDefore  said  goods  were  a^zed, 
and  the  creditors'  right  to  subject  said  goods 
to  the  payment  of  tbe  debts  of  B.  L.  Williams 
Is  now  pending  In  the  supreme  court,  and 
undisposed  of."  We  Infer  from  otiier  state- 
ments of  the  bill  that  the  receiver  was  ap- 
pointed after  the  entry  of  the  final  decree, 
but  t>efore  the  prayer  for  appeal;  that  de- 
fendant Stewart  then  was  granted  an  appeal; 
that  tbe  receiver  was  Instructed  to  take 
charge  of  the  stock  of  goods,  and  to  sell 
them;  that,  pursuant  to  this  wder,  he  did 
take  charge  of  the  stock  after  the  appeal 
was  granted  and  tbe  cause  waa  In  the  su- 
preme court;  and  that  when  the  present 
bill  was  filed,  he  was  about  to  sell  the  goods 
at  private  sale  at  CO  cents  on  the  dollar,  and 
that  there  would  be  a  ruinous  sacrifice  of 
complainant's  said  property.  There  Is  no 
doubt  that  a  receiver  may  be  appointed  un- 
der the  circumstances  just  stated  (assuming 
the  property  to  be  within  the  jurisdiction 
of  the  courQ,  and  that,  unless  restrained, 
tbe  rec^vw  may  proceed  to  execute  the 
directions  contained  In  the  order  appoint- 
ing him,  although  the  cause  ahoald  afte' 
wards  be  scaled,  and  tbe  erase  be  pa 
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Ing,  at  the  time  he  undertakes  such  execu- 
tion. In  the  Bupreme  court.  Enochs  t.  Wil- 
son, 11  Lea,  Z18,  231-234.  In  such  a  case 
the  remedy  of  a  party  to  the  cause  who  coq- 
celvea  the  appolotmoit  to  be  oppresslTe,  or 
the  management  of  the  receiver  to  be  leg^llj 
objectionable,  la  to  apply  to  tbe  supr^e 
court,  Inasmncb  as  the  appeal  carries  up 
the  recelrershlp,  and  the  receiver  ipso  facto 
becomes  an  officer  of  the  supreme  court,  and 
subject  to  iti  control  and  direction.  8o,  if 
any  afflrmative  action  la  required  of  'the 
receiver  which  is  not  covered  by  the  order 
made  In  the  court  below  creating  tbe  re- 
ceivership In  the  cause,  application  in  this 
matter,  too.  must  be  made  to  the  supreme 
court  This  Is  the  form  In  which  parties  to 
the  couse  may  seek  relief  in  the  matter  of 
the  receiver's  office  and  duties.  But  stran- 
gers to  the  cause  have  not  this  redress.  They 
cannot  apply  to  the  supreme  court  by  mo- 
tion or  petition,  because  they  have  no  status 
in  the  cause;  nor  could  the  supreme  court 
entertain  their  application  without  going  be- 
yond Its  powers,  and  exercising  original  ]n- 
rlsdictton.  It  Is  true,  the  supreme  court  can. 
In  aid  of  Its  appellate  jurisdiction,  do  many 
things  that  have  something  of  the  form  and 
color  of  acts  of  original  jurisdiction.  It  can 
supervise  the  doings  of  Its  receivers,  direct 
them,  settle  their  accounts,  allow  compensa- 
tion, and  direct  the  distribution  of  funds  In  the 
hands  of  such  officers.  It  can,  when  neces- 
sary, order  and  execute  accounts  in  causes 
pending  before  It;  Issue  writs,  and  punish 
for  contempt  of  or  Interference  with  its 
llnal  process;  and  do  many  other  things 
of  a  like  nature.  But  certainly  it  would  not 
have  power  to  entertain  an  application  in 
behalf  of  a  rank  outsider  to  take  from  the 
receiver  and  band  over  to  such  intruder  all 
the  property  in  the  custody  of  the  receiver. 
oD  the  ground  that  the  order  1b  the  court 
below  was  without  authority  as  to  such  tbird 
party,  and  conferred  no  rights  upon  the  re- 
ceiver. Nor,  in  such  a  case  as  we  have  be- 
fore us,  could  the  injured  person  seek  re- 
lief In  the  court  below  by  petition  in  the 
cause,  and  this  for  the  potent  reason  that 
the  cause  is  no  longer  there.  The  conclu- 
sion seems  Inevitable  that  the  only  form  In 
which  relief  could  be  sought  in  tbe  case  made 
here  was  by  original  bill. 

It  is  also  insisted  by  the  c<Hnplalnant  that 
tbe  bill  should  be  sustained  as  an  applica- 
tion to  tbe  chancellor  for  leave  to  proceed 
with  the  replevin  suit  We  do  not  think  it 
necessary  to  dispose  of  this  question,  It  be- 
ing clear,  at  all  events,  that  complainant  oa 
the  face  of  the  bill,  had  the  right  to  the  in- 
junction sued  out  to  the  extent  at  least  of 
preventing  any  disposition  of  the  goods  until 
a  hearing  could  be  had  upon  tbe  merits  of 
the  contentlcm  raised  by  it  We  may  re- 
mark, however,  that  It  would  seem  idle  to 
call  upon  the  chancellor  to  exercise  auxlllarr 
jnrisdictloii  In  a  <»use  that  had  already  pass- 
ed entirely  beyond  his  reach.  In  our  opin- 


ion, the  only  jorladlctlott  he  conld  exerdse 
in  such  a  case  as  the  preset  hill  makes  la 
entire,  and  not  adjuvant  So,  whlchaoeTer  of 
the  several  views  suggested  may  be  taken, 
it  is  clear  the  bill  was  not  devoid  of  equity 
upon  its  face,  and  the  chancellor  was  in  er- 
ror in  dlBmlsalng  it.  The  result  Is,  a  decree 
must  be  entered  reveraing  tbe  dhancdlor's 
decree,  except  as  to  defeodant  Fisher,  and 
remanding  the  cause  for  fnrtlm  proceedings. 
The  defendants,  except  Fisher  and  Stewart, 
will  pay  tbe  costs  of  the  appeal.  The  costs 
of  the  chancery  court  will  be  paid  as  may  be 
hereafter  decreed  by  the  dianceUor. 

BARTON,  J.,  concnrsL  WILSON,  ab- 
sent on  aocoimt  of  Illness. 

Affirmed  orally  by  supreme  court,  Decem- 
ber 22,  1800. 


BOZABTH  et  al.  t.  WATTS  et  ol, 

(Oourt  of  Ohaneery  Appeals  of  Tenneasee^ 

Dec.  15,  1800.) 

TRUSTB-DBKD  TO  CHILDRaN-CONSTRUOTIOM 
— TBRMINATIOM  OF  T&UST^ftGSUMPTION— 
AOVBRSS  POSSESSION— RBSCLTINO  TRUST. 

1.  A  conveyance  by  a  father  to  his  minor 
children  recited  that  the  deed  was  executed  to 
secure  their  support  sRaiaat  any  misfortune 
which  might  overtake  the  father,  and  reserved 
the  right  to  the  father  to  be  the  trustee  of  the 
children,  and  to  sell  the  proper^  and  reinvest 
the  proceeds  for  their  interest  and  to  insnre 
their  support  during  their  tender  years  and 
their  dependency  on  the  father.  Bda,  that  the 
deed  conveyed  the  fee  to  the  children,  subject 
to  the  control  of  the  father  as  trustee  until 
the  children  ceased  to  be  dependent  on  him. 

2.  A  deed  by  a  father  creating  &  trust  in 
favor  of  his  mmor  children,  to  continue  during 
their  deiiendoucy  on  bim,  will  be  presumed  to 
be  terminnted  after  the  expiration  of  90  years. 

8.  Where  a  father  who  conveys  ml  property 
to  his  children  runains  in  possession  thereof, 
but  does  not  claim  any  interest  therein  adverse 
to  thQ  children,  their  Interest  therein  Is  not 
defeated  by  adverse  possession. 

4.  Where  a  trustee  sells  the  trust  real  prop- 
erty under  a  power,  and  pnrchases  other  prop- 
erty in  his  own  name  mth  the  proceeds,  the 
beneSciartes  h^ve  a  resnltlng  trust  tiierrin. 

Appeal  from  chancery  court,  Dekalb  coun- 
ty; T.  J.  Fisher,  Chancellor. 

Suit  by  li.  L.  Bozarth  and  others  against 
John  Watts  and  others  for  an  injunction  and 
other  relief.  From  a  decree  dlsmlasing  the 
bill,  complainants  appeaL  Reversed. 

Webb  A:  GantreU  and  A.  A-Tont,  for  ap- 
pellanta.   T.  W.  Wade,  for  appellees. 

NBIL.  J.  This  case  comes  before  ns  on 
bill  and  motion  to  dismiss,  equivalent  to  a 
demurrer.  The  rights  of  the  parties  on  tbe 
present  hearing  are  to  be  determined  on  the 
face  of  the  bill,  and  the  proper  construction 
of  a  deed  exhibited  with  the  bill,  and  which 
iB  the  subject  of  the  contest  raised.  Tbe 
deed  referred  to  was  made  on  the  19th  day 
of  December,  1870.  and  reads  as  f<^W8: 

"I.  Pleasant  Watts,  ban  ttata  day  barsaln- 
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ed  and  uAUt  and  do  hweby  cmwey,  to  my 
cfaUdren,  Boxana  Watts,  Georgia  na  Watts. 
Lonlitiaiia  Watts,  Jtdin  Watts,  GatberlDe 
Watt%  and  IsabeUa  Watts,  tor  the  love  and 
affecdon  wbl<di  I  tiear  towards  them,  fonr 
mnleB;  one  roan  mare,  four  feather  beds  and 
bedclothlng,  and  fonr  bedsteads,  and  all  my 
hoiudMld  and  kitchen  fnmltare  which  I  now 
own,  thlr^-fiTe  head  of  stock  hogs,  one  yoke 
of  oxen,  and  two  cows  and  calves,  and 
thirty  hMd  of  sheep,  and  a  tract  of  land  In 
the  state  of  Tennessee,  Dekalb  county,  and 
district  number  10,  containing  by  estimation 
one  hundred  and  sixty  acres,  more  or  less, 
and  bounded  as  follows:  On  the  east  by 
the  lands  of  Tennessee  Hooper,  on  the 
south  by  the  lands  <tf  O.  Bastham  and  A.  L. 
I>aTl8,  on  the  west  by  the  lands  of  Alex- 
ander VmnlU,  on  the  north  by  the  Caney 
JB^wk  rlTer.  To  have  and  to  hold  the  same 
to  the  said  Boxana  Watts,  Oeorglana  Watts. 
Lralslana  Watts,  John  Watts.  Oatherlne 
Watts,  and  IsabeUa  Watts,  their  heirs  and 
assigiu,  foreT«.  I  do  covenant  with  them 
that  I  am  lawfully  seised  of  said  land  and 
of  the  personal  proj)erty  bereln  cfmveyed; 
that  I  have  a  right  to  sell,  give  away,  or 
dispose  of  the  same.  I  oovenant  and  bind 
nya^  and  representatlTes  to  warrant  and 
fneror  defend  the  title  to  the  said  personal 
and  real  property  bereia  conveyed,  and 
erwy  part  thereof,  to  the  said  Bonna 
Watts,  Oeorglana  Watts,  Louisiana  Watts, 
John  Watts,  Oatberine  Watta,  and  Isabrtla 
Watts,  tfaebr  heirs  and  assigns,  forever.  But 
this  deed  Is  made  for  the  following  uses 
and  trusts,  and  for  no  other  purpose:  That 
Is  to  say,  the  said  Boxana  Watts,  Geoi^na 
Watts,  Lonislsna  Watia,  John  Watts,  (teth- 
olne  Watts,  and  Isabella  Watts  have  no 
mother  living  to  take  care  of  them,  and  no 
person  but  myself  to  snppwt  them,  and  the 
object  (tf  this  conveyance  Is  to  make  certain 
a  living  and  suppwt  for  said  chtl&tti 
against  any  misfortune  or  bad  Indc  tliat 
may  ovMtake  me  in  defining  years.  I  here- 
by reserve  to  myself  tiie  right  to  we  said 
property  as  I  may  deem  best  for  the  support 
of  said  dindren  aforesaid.  I  reserve  to  my- 
self the  rli^t  to  be  their  special  trustee  and 
agent,  to  have  fba  right  reserved  to  buy 
and  sell  said  property  when  I  may  deem  It 
advantageous  to  said  diUdren,  and  then  to 
r^nvest  the  proceeds  of  the  same  when  I 
think  it  proper  to  do  so,  for  the  purpose 
of  enhancing  their  interest  and  insuring  to 
the  said  children  a  support  during  their  ten- 
iler  years,  and  espedally  during  their  de- 
itendence  on  me.  In  witness  whereof  I  have 
this  day  set  my  hand  and  seal,  Uils  the  19th 
■lay  of  December.  1880. 

"Pleasant  X  Watts. 

"Acknowledged  m  our  presence  this  tbe 
19th  day  of  December,  1670. 

"T.  J.  Bzadtoxd. 
"B.  O.  Nesmlth." 


The  bm  was  filed  October  15,  1900.  The 
complainants  originally  were  L.  li.  Bozarth 
and  wife,  Oeorglana  Bozarth,  formerly 
Watts;  Alex.  Fedigo  and  wife.  Boxana  Pedi- 
go,  fwmerly  Watts;  Sdin  Parsley  and  wife, 
Louisiana  Parsley,  formerly  Watts;  J.  W. 
Pack  and  wife,  Isabella  Pack,  formerly 
Watts;  L.  H.  Pack  and  Connie  Pack,  the 
last  two  being  children  of  Catherine  Watts, 
who  died  leaving  these  two  children  as  her 
only  heirs  at  law.  The  defendants  are  John 
Watts,  in  his  Individual  right  and  as  admin- 
istrator of  Pleasant  Watts;  Nancy  Watts, 
widow  of  the  decedent,  Leander  Watts;  Bet- 
tie  Carr;  Robert  Garr;  Btta  Watts;  Paricetta 
Watts;  Sid  Harreli  and  wife,  Martha  Har- 
rell;  and  Calvin  Watts.  After  setting  out 
the  substance  of  the  deed  above  copied,  the 
bill  alleges  that  Pleasant  Watts  to(A  posses- 
sion of  the  lands  and  personal  property  de- 
scribed therein  as  trustee,  and  used  and 
controlled  the  same  tw  the  beneficiaries, 
and  some  time  after  that  sold  out  all  of  said 
property,  and  took  the  means  arising  from 
this  sale  and  reinvested  them  In  cortato 
lands  described  In  the  bill,  and  other  per- 
stmal  property,  taking  tlUe  to  the  real  es- 
tate in  his  own  name.  Affer  setting  out  the 
description  of  the  land,  and  alleging  that 
Pleasant  Watts  had  died  in  September, 
1899.  and  that  the  defeadant  John  Watts 
bad  qualified  as  his  administrator,  and  had 
sold  a  considerable  amount  of  personal 
property,  and  bad  caused  a  year's  support 
to  be  set  apart  to  the  widow,  the  bill  pro- 
ceeds: "Your  complainant  would  farther 
show  that  at  his  death  Pleasant  Watts  had 
in  bis  possession  considerable  personal  prop- 
erty, ctmslstlng  of  horses,  catUe,  hogs,  sheep, 
and  mules,  grain  and  wheat  and  fodder, 
bacon,  lard,  oats,  household  and  kttehen  fur- 
niture and  farming  implements,  accounts 
uid  notes,  uid  Judgments,  and  couBlderable 
other  personal  property,  which  they  will  en- 
deavor to  ^ow  upon  tbe  hearing.  Your 
complainant  would  further  ^ow  that  said 
land  and  other  personal  property  was  the  re- 
sult and  outgrowth  of  the  trust  ^ects  In 
the  hands  <tf  said  Pleasant  Watts  under  the 
conveyance  aforesaid,  and  complainants 
charge  that  said  Pleasant  Watte  at  his  death 
had  no  esteto  to  be  adndnlstered,  and  that 
the  wlude  of  said  lands  and  effecte  behmg 
to  complalnante  and  def  mdant  John  Watts." 
The  bUl  alleges  that  the  year's  support  set 
apart  to  tlie  widow  was  exorUtuit  in 
amount,  and  that  the  administrator  was  reck- 
lessly Incurring  Kcpenses,  and  was  dividing 
ami»g  the  defendante  tbe  property  .which 
belwiged  to  the  complainants,  and  alleged 
that  complainants  had  a  resulting  trust  In 
all  this  property,  and  that  they  had  a  right 
to  have  it  partitioned  betwem  them.  The 
prayer  of  the  blU  was  for  an  Injunction  to 
restrain  John  Watte  from  proceeding  with 
the  administration,  and  the  defendant 
Nancy  from  using  or  disposing  of  any  of  t^ 
property  set  apart  to  her  as  a  year's  s 
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port,  and  that  the  admiDlHtration  be  trans- 
ferred to  the  chancery  court;  that  a  re- 
sulting trust  be  declared  In  favor  of  the 
complainants;  that  a  sale  of  the  property 
be  bad,  and  the  proceeds  be  divided  ac- 
cording to  the  real  rights  of  the  jiarties;  that 
the  administrator  be  held  to  account  for 
what  he  had  used  and  disposed  of.  An 
amendment  was  made  to  the  bill  to  the  ef- 
fect that  since  the  flllng  of  the  bill  the  com- 
plainants had  learned  that  John  Watts  had 
tiled  a  bill  In  the  circuit  court  of  Dekalb 
<:ounty  for  a  sale  of  the  land  described  In 
the  bill  for  partition,  not  recognizing  the 
rights  of  the  complainants  as  herein  set 
forth;  that  this  bUl  was  filed  without  the 
knowledge  or  consent  of  the  complainants, 
and  concealed  from  them.  After  the  bill 
was  filed,  Alex,  Pedigo  and  wife,  Boxana 
Pedlgo,  and  John  Parsley  and  wife,  Rozana, 
asked  the  court  to  change  their  place  In  the 
record  from  complainants  to  defendants. 
The  order  upon  this  subject  recited  that 
complainant  Bozarth  had  caused  them  to  be 
made  complainants  without  authority.  The 
chancellor  thereupon  Mdered  that  said  Pedl- 
go and  wife  and  Parsley  and  wife  be  made 
defendants,  according  to  their  request. 
Thereupon  the  defendants  moved  the  court 
to  dismiss  the  bill  on  the  foUowiog  grounds: 
"(1)  For  want  of  equity  on  the  face  of  the 
bill.  The  bill  shows  by  Exhibit  A,  which 
Is  made  of  the  bill,  that  the  deed  was 
made  to  secure  to  the  vendees  a  support 
during  their  tender  years,  and  especially 
during  their  dependency  on  the  vendor,  and 
for  no  other  purpose,  which  deed  was  made 
nearly  thirty  years  ago.  The  bill  Is  filed 
after  the  vendees  have  reached  their  ma- 
jority, and  contains  no  charge  showing  their 
dependence  on  the  maker  of  said  deed.  (2) 
The  maker  of  said  deed  resorved  the  right 
to  use  nld  property  for  the  support  of  the 
cblldren  named  therein,  and  there  Is  no 
charge  that  the  whole  of  said  property  waa 
not  so  used,  or  that  said  children  are  de- 
pendent on  the  maker,  or  are  of  tender 
years.  ^)  The  maker  of  said  deed  reserved 
the  right  to  sell  said  property,  etc.,  and  there 
is  no  charge  that  said  property  was  not  sold 
by  the  maker  of  the  deed  under  said  rights. 
<4)  The  bill  does  not  charge  that  the  prop- 
erty mentioned  in  said  deed,  or  any  part 
thereof.  Is  now,  or  was  at  the  maker's 
death,  on  hand.  (6)  The  children  named  In 
said  deed  took  no  vested  Interest  in  said 
property.  Their  rl^ts  under  said  deed 
ceased  when  they  reached  their  majority, 
and  If- they  had  taken  any  other  rights,  more 
tban  a  support  during  tbelr  minority,  their 
claims  would  be  barred  by  the  statute  of 
limitations  of  three  years  and  seven  years." 
This  motion  was  sustained  by  the  court,  and 
the  bill  dismissed.  From  this  action  the 
complainants  appealed,  ana  nave  assigned 
errors. 

The  first,  second,  third,  and  fourth  grounds 
of  the  motion  all  present  the  same  question. 


I  In  different  aapecta.  The  same  Is  true  of  a 
I  part  of  the  fifth  ground.  There  are  really 
'  only  two  points  presented:  First,  that  stated 
in  ground  No.  1;  secondly,  the  statute  of 
i  limitations,  put  forward  In  ground  Na  5. 

But,  before  going  into  a  construction  of  the 
I  deed.  It  is  proper  to  say,  with  regard  to  the 
I  second,  third,  and  fourth  grounds,  that  the 
bill  distinctly  charges,  as  appears  from  our 
I  recital  of  its  contents  above,  that  the  proper- 
ty was  sold  by  the  trustee  and  reinvested  in 
the  land  and  other  property  now  sought  to 
I  be  reached.    8o,  as  stated,  only  two  ques- 
'  tlons  are  left,— those  Just  Indicated  above. 

This  brings  ns  to  a  construction  of  the 
'  deed.  It  Is  seen  that  the  Instrument  Is  an  or- 
{  dlnary  deed,  conveying  land  In  fee  simple  to 
<  the  children  named,  down  to  that  portion 
i  which  reserves  certain  powers  in  the  maker 
!  as  trustee.  This  language  Is:  "But  this  deed 
j  Is  made  for  the  following  uses  and  troats,  and 
for  no  other  purpose:  That  la  to  say,  the 
said  Hoxana  Watts,  Oeorglana  Watts.  Louisi- 
ana Watts,  John  Watts,  Catherine  Watts, 
and  Isabella  Watts  have  no  mother  living  to 
take  care  of  them,  and  no  person  but  myself 
to  suppMt  them;  and  the  object  of  this  eon- 
veyance  Is  to  make  certain  a  living  and  sup- 
port for  said  children  against  any  misfortune 
or  bad  luck  that  may  overtake  me  In  declin- 
ing years.  I  hereby  reserve  to  myself  the 
right  to  nee  the  said  prt^kerty  as  I  may  deaa 
best  for  the  support  of  aald  children  afore- 
said. I  reserve  to  myself  the  right  to  be 
their  sfpectal  trustee  and  agent,  to  hsTe  the 
right  reserved  to  buy  and  sell  said  Jtsoperty 
when  I  may  deem  It  advantageous  to  said 
children,  and  then  to  reinvest  the  proceeds 
of  the  same  when  I  think  it  proper  to  do  so. 
for  the  purpose  of  enhancing  that  Intereet 
and  insuring  to  aald  children  a  support  dur- 
ing tbelr  toider  years,  and  especially  during 
their  depoidence  on  me."  We  can  aee  in  this 
language  no  purpose  on  the  part  of  the  maJc- 
er  of  the  deed  to  withdraw  from  his  ehUdcen, 
upon  their  passing  out  of  their  tender  years 
and  ceasmg  to  be  dependent  on  him,  the 
property  which  he  had  conveyed  to  them  In 
the  former  part  of  the  deed.  The  more  rea- 
sonable construction  la  that  when  they 
should  no  longer  need  his  service  aa  trustee, 
the  trusteeship  should  cease,  and  the  prop- 
erty should  belong  to  the  children,  free  of 
any  control  on  his  part  Such,  indeed,  Is  the 
rule  applicable  to  thla  class  of  subjects.  A 
trust  will  last  no  longer  than  necessary  to 
accomplish  Its  purpose.  ElUa  v.  Fisher,  3 
Sneed,  231,  and  cases  cited  in  headnote.  See, 
also,  Hooberry  v.  Harding,  3  Tenn.  Ch.  680; 
Beecher  v.  Hicks,  7  Lea,  213;  Turley  v.  Mas- 
sengiU,  Id.  359:  Henderson  v.  Hill,  d  Les. 
32;  Hooberry  v.  Harding.  10  Lea.  im;  Jou- 
rolmon  v.  Masaenglll.  8G  Tenn.  92.  5  S.  W. 
719.  In  Smith  v.  Metcalf,  1  Head.  65.  It  ap- 
I  peared  that  In  the  body  of  hla  will  the  testa- 
I  tor  lind  given  to  his  daughter  Harriet  H. 
:  Grills  a  one-seventh  part  of  his  estate  in  tee 
'  simple.   In  a  codicil  he  used  the  following 
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langtiage:  **!  reroke  that  portion  of  my  will 
n'htcti  siTes  to  my  daughter  Harriet  Grills 
the  portion  of  property  set  apart  in  the  fore- 
going  will;  and  the  reason  why  I  revoke 
said  portion  of  my  will  Is  that  I  wish  my  ex- 
ecntors  to  take  the  same  Into  their  control 
and  management,  and  direct  that  they  (my 
executors)  manage  said  property  heretofore 
given  to  Harriet  Grills  In  the  same  way  that 
tliey  are  directed  to  control  and  manage  the 
property  given  in  the  will  to  Elizabeth  Bme- 
Hue  Lowry  and  Nathaniel  D.  Smith.  I  make 
this  change  tn  my  will,  being  fully  of  the 
^ipinlon  that  Jefterson  Grills  will  not  take 
that  care  of  said  property  that  he  should 
do."  In  the  will  tbe  shares  of  Nathaniel  and 
Elizabeth  Emellne  Lowry  were  not  given  to 
them,  but  to  their  children,  "to  be  under  the 
control  and  direction  of  my  executors,  and 
not  at  all  to  be  under  the  control  either  of 
my  son  Nathaniel  D.  Smith  or  my  son-in-law 
Alexander  U.  Lowry.  I  wish  my  executors 
to  apply  the  rents  and  hires,  if  any,  to  the 
maintenance  and  education  of  said  grandchll- 
dren,  or  dispose  of  it  to  the  best  advantage 
4.0  the  grandchildren,  as  they  may  think 
best."  Harriet  Grills  died  leaving  her  hus- 
band, Jefferson  Grills,  surviving  her;  also 
leaving  children,  some  of  whom  were  In- 
fants, and  some  adults.  After  the  death  of 
Harriet  GriUs,  the  executor.  William  B. 
Smith,  undertook  to  take  charge  of  certain 
property  under  the  language  which  we  have 
<luoted  from  the  codicil.  The  court  said  tbe 
only  question  in  the  case  was  whether  the 
testamentary  trust  created  by  tbe  will  de- 
tannined  I5y  the  death  of  Harriet  H.  Grills. 
If  It  did.  it  was  said  that  the  plaintiff  could 
not  maintain  the  action,  because  his  estate 
aa  trustee  in  the  property  had  ceased.  The 
■circuit  Judge  charged  that  the  estate  of  the 
trustee  had  ceased  by  reason  of  the  death  of 
Harriet  Grills.  The  supreme  court  afSrmed 
this  action  of  the  circuit  Judge,  saying:  "We 
think  this  charge  ot  his  honor,  the  circuit 
Judge,  was  correct  It  ia  plain  that  the  tes- 
utor,  as  to  the  share  of  Harriet  H.  Grills, 
would  not  have  changed  his  will  but  for  his 
fears  of  the  pri^lgate  habits  of  her  husband, 
and  hlB  wish  to  exclude  him  from  any  con- 
trol over  the  propwty  during  the  coverture. 
That  some  of  her  children  are  yet  Infants 
can  make  no  difference,  since  the  trust  was 
not  created  because  of  the  Infancy  of  tbe 
'Children,  but  merely  to  protect  the  property 
against  the  marital  rights  of  the  husband. 
It  Is  well  settled  that  an  estate  coextensive 
with  tbe  duties  to  he  performed  will  vest  In 
the  trustee,  and  that  he  will  take  exactly 
that  quantity  of  Interest  which  the  purposes 
of  the  trust  require,  which  being  executed, 
the  trust  estate  ceases.  The  ease  of  Ellis  v. 
Klsber.  3  Sneed,  231,  Is  very  much  like  this. 
There  the  husband  survived  the  wife,  who 
left  Infant  children.  The  language  creating 
the  tmst  was  very  comprehensive;  yet.  It 
being  evident  It  was  only  Intended  to  protect 
Che  property  against  the  marital  rights  of 


the  husband,  the  trust  estate  was  declared  to 
cease  at  the  wife's  death,  and  the  estate  It- 
self eo  Instante  to  go  to  the  children."   So,  in 
I  Murdock  V.  Johnson,  7  Ooia.  606,  it  was  held 
:  that  where  a  testator  devised  all  bis  real 
!  property  to  trustees,  with  power  of  sale  to 
I  pay  spedflc  debts,  and  afterwards.  In  the 
same  will,  devised  all  of  his  realty  to  his 
;  children,  tbe  trustees  would  not  have  any 
power  to  sell  said  realty  after  the  satisfac- 
tion of  said  debts.   Id.  611,  612.   In  Hender- 
son V.  Hill,  9  Lea.  25,  82.  the  court  used  this 
language:   "The  question,  as  a  general  rule, 
is  not  what  estate  the  language  used  will 
convey  to  the  trustee,  but  what  Interest  the 
I  exigencies  of  the  trust  demand,"  etc.  In 
:  Davis  v.  WUlIams,  86  Teun.  G46,  4  S.  W.  8, 
,  the  following  syllabus  expresses  the  contents 
!  of  the  case  upon  the  particular  point  In 
I  hand:  "The  estate  of  a  trustee  will  be  llmlt- 
;  ed  and  controlled  by  the  expressed  purposes 
of  the  trust,  and  will  terminate  wben  those 
purposes  are  accomplished;  and.  therefore. 
If  a  testator  devise  lands  to  a  trustee,  to  col- 
I  lect  rents  and  pay  them  over  to  his  children 
for  their  lives,  and  thereafter  to  his  grand- 
1  (dilldren,  without  limitation  of  time,  tbe 
I  trustee's  estate  will  terminate  upon  the  death 
I  of  all  of  teetator'a  childrm,  and  an  absolute 
!  1^1  title  to  the  lands  will  then  vest  In  tbe 
'  grandchildren."    See,  also.  McBeynidda  v. 
•  Graham  (Tenn.  Oh.  App.)  48  S.  W.  138,  139. 
!  The  other  authorities  referred  to  illustrate 
I  tbe  principle  in  various  aspects.  It  is  unnec- 
I  essary  to  further  refer  to  them  In  this  opln- 
'  ion. 

We  think  It  is  clear,  under  the  prlncli^e 
rect^rnized  In  the  foregoing  authorities,  that- 
;  tbe  trustee's  estate  In  the  property  conveyed 
I  in  tiie  deed  ceased  when  his  children  were 
;  no  longer  Oepoident  upon  blm.   The  deed 
[  having  been  made  30  years  befne  the  Mil 
t  was  filed,  it  may  be  inferred  that  they  were 
;  no  longer  dependent,  and  that  tbe  trustee's 
I  estate  had  ceased  before  the  bill  was  filed. 
We  may  remark  that  there  Is  nothing  what- 
ever In  the  face  of  the  deed  to  Indicate  that 
It  was  the  purpose  of  the  maker  of  the  deed 
that,  upon  the  -cessation  of  the  dependency  of 
the  children  upon  blm,  their  Interest  In  the 
!  property  should  terminate.   There  Is,  Indeed, 
some  call  for  such  a  construction  In  the  lan- 
!  guage  with  which  the  declaration  of  the  trust 
;  starts  off,  namely,   "But  this  deed  is  made 
'  for  the  following  uses  and  trusts,  and  for  no 
'■  other  purpose;  that  Is  to  say,"  etc.   But  a 
I  closer  examination  will  Indicate  that  he 
'  meant  the  conveyance  to  be  a  permanent  ben- 
>  efit.   He  says:   "They  have  no  mother  llv- 
j  ing  to  take  care  of  them,  and  no  person  but 
I  myself  to  support  them,  and  tbe  object  of  this 
I  conveyance  Is  to  make  certain  a  living  and 
support  for  said  children  against  any  mis- 
fortune or  bad  luck  that  may  overtake  me  In 
my  declining  years."   The  thought  here  in- 
dicated is  that  notwithstanding  he  might  fall 
to  support  his  children  by  reason  of  the  weak- 
'•  ening  of  his  strength  in  course  ot  years,  ye 
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tbRt  the  property  conveyed  would  act  u  hts 
substitute.  The  thought  conveyed  Is  not  that 
this  property  wu  Intended  to  support  the 
children  merely  during  their  minority  or  de- 
pendence upon  him,  bat  was  Intended  to  be 
absolutely  for  them,  in  view  of  the  fact  "that 
by  reason  of  bis  declining  years"  he  might 
be  unaUe  to  afford  them  the  support  they 
needed.  Here  there  is  no  snggestlon  that  aft- 
er the  children  shall  have  arrived  at  years 
of  discretion,  w  shall  become  aelf -supporting, 
at  shall  many,  thai  the  property  la  to  revert 
to  the  makor  of  the  deed,  to  be  enjoyed  by 
him.  The  keynote  of  the  construction  at  this 
point  is  that  he  concaved  himself  to  be  In  his 
declining  years,  and  that,  as  a  natural  result 
at  the  progress  of  this  dedlne,  he  vrould  pass 
away,  and  would  leave  the  property  to  per- 
torm  for  him  the  duties,  and,  so  to  ipeak.  the 
parental  offlcea,  he  could  no  longer  discharge. 
The  remaining  portion  of  the  deed  merely  de- 
fines the  powers  of  the  trustees  In  the  man- 
agement of  the  property  for  purposes  of  sup- 
port and  reinvestment. 

This  disposes  of  the  first  point;  also,  as  we 
have  above  Indicated,  points  2,  8.  and  4. 
There  is  nothing  In  the  fifth,— the  statute  of 
limitations.  It  does  not  appear  from  the  bill 
that  Pleasant  Watts  ever  set  up  an  adverse 
interest  to  that  of  his  children.  It  la  seen 
from  the  recital  of  facts  that  be  died  in  Sep- 
tember, 1899,  and  the  present  bill  was  filed 
soon  thereafter.  It  resulte  that  the  second 
point— that  embraced  In  the  fifth  ground  of 
the  motion— most  be  overruled. 

It  Is.  of  course,  clear  that  the  allegation  of 
the  bill,  If  true,  to  the  effect  that  Pleasant 
•Watts  sold  the  trust  property  and  Invested  It 
In  the  land  described  In  the  bill,  would  raise 
a  resulting  trust  In  favor  ot  the  cestuls  que 
trustent  Turner  v.  Petlgrew,  6  Humph.  437, 
and  cases  cited.  We  do  not  mean  to  be  un- 
derstood, however,  as  holding  that  a  resulting 
trust  could  be  established  in  perlsliable  per- 
sonal property.  Lyon  v.  I^on,  1  Tenn.  Cb. 
32S;  Bank  v.  Baker,  8  Humph.  447;  1  Perry, 
Trusts,  {  180.  This  point,  however,  is  not 
spedally  raised  by  the  motion,  and  need  not 
be  further  considered.  It  results  that  the  de- 
cree of  the  chancellor  dismissing  the  bill 
must  be  reversed,  and  the  cause  must  be  re- 
manded for  further  proceedings.  The  de- 
fendant will  pay  the  costs  of  the  appeaL  All 
concmr. 

Affirmed  orally  by  supreme  courts  Decem- 
ber 22, 190a 


MALONE  St  al.  v.  DIO&. 
(Supreme  Oourt  of  Texas.   March  4,  1901.) 

BOUNTY  WARRANTS— RBCITAXS  — WEIGHT  AS 
BVIDDNCB— BURDEN    OP  PROOF— HEIRS  OP 
ORANTEE-BVIDBNCB— 8UFFICI BNC  Y. 
1.  In  1838  a  bounty  warrant  was  Issued  by 
the  secretary  of  war  of  the  republic  of  Texas, 
that  M.  or  his  licirs  were  entitled  to  1,920  acres 
of  laud,  and  recited  that  M.  fell  in  the  massa- 
cre of  the  Alamo  on  March  6,  ISSa     eld,  that 


where  the  land  was  dalmed  by  the  hdrt  of  a 

seedier  of  the  republic  named  M.,  who  survived 
the  war  and  died  In  1880,  the  burden  was  on 
them  to  show  that  the  person  named  In  the 
warrant  did  not  fail  at  the  Alamo,  and  ttiat 
their  ancestor  was  entitled  to  the  warrant,  and 
tliat  it  was  issued  to  liim  or  in  hig  right,  since 
the  recital  was  strong  prima  facie  evidence  that 
the  person  mentioned  in  the  warrant  fdl  at 
the  Alamo. 

2.  In  1838  a  bounty  warrant  was  issued  by  the 
secretary'  of  war  of  the  repnbllc  of  Texas,  tliat 
M.  or  his  heirs  were  entitled  to  1,020  acres  of 
land,  and  recited  that  M.  fell  In  the  massacre 
of  the  Alamo,  and  that  M.  served  from  Septem- 
ber 26,  1835,  to  March  6,  1836.  FlaintiiEs 
brought  suit  to  recover  tlie  land  as  h^rs  of  a 
soldier  named  M.,  whose  services  terminated 
April  21,  1836,  and  who  survived  the  war  and 
died  in  1880.  It  was  not  shown  tliat  the  war- 
rant was  issued  to  plaintiffs'  ancestor,  or  to 
any  person  representing  him.  fHie  official  rec- 
ords of  those  who  fell  in  the  Alamo,  and  wiiich 
were  in  the  hands  of  the  secretary_ol  war  in 
1S3S,  were  destroyed  by  fire  in  1855;  and  in 
the  muster  roll  of  the  massacre,  as  eubseqaent- 
ly  made  np,  the  name  of  M.  did  not  appear. 
BrM,  tliat  the  evidence  did  not  show  that 
plaintiffs  were  heirs  of  the  H.  mentioned  in 
the  warrant,  ss  it  was  insufficient  to  overcome 
the  recital  in  the  certificate  that  M.  fell  in  the 
Alamo,  and  hence  plaintiGb  eoold  not  recover. 

Error  to  court  of  civil  appeals,  Second  su- 
preme judicial  district. 

Trespass  to  try  title  by  8.  O.  Malone  and 
others  against  J.  F.  DIctc  From  a  Judgment 
of  the  court  of  civil  appeals  (58  S.  W.  16S) 
reversing  a  Judgment  of  the  district  court  In 
favor  of  plaintiffs,  plaintiffs  ^peal.  Affirm- 
ed. 

KlmbttU  Bros.  &  Blackmon,  for  plaintiffs 
in  error.  A.  H.  Onlwell,  tm  defendant  In  er- 
ror. 

BROWN.  J.  Xlie  land  in  controversy  In 
this  case  was  located  and  surveyed  by  vir- 
tue of  a  bounty  warrant  Issued  by  the  sec- 
retary of  war  of  the  republic  of  Texas  July 
6,  1838,  which  Is  as  follows:  "BepubUc  of 
Texas.  Know  all  men  to  whom  these  pres- 
ents shall  come,  that  Wm.  T.  Halone,  having 
served  faithfully  and  honorably  for  the  term 
of  five  months  from  the  2eth  day  of  Sep- 
tember, 1835,  to  the  sixth  day  of  March, 
1836,  and  having  fallen  in  the  Alamo,  is  en- 
titled to  nineteen  hundred  and  twenty  acres 
bounty  land,  for  which  this  Is  his  certificate. 
And  said  Wm.  T.  Malone  or  legal  heirs  is  en- 
titled to  hold  said  land,  or  to  sell,  alienate, 
convey,  and  donate  the  same,  and  to  exer- 
cise all  rights  of  ownership  over  It  In  testi- 
mony whereof,  I  have  hereunto  set  my  hand 
at  Houston  this  fifth  day  of  July,  1S38.  Geo. 
W.  Hockley,  Secretary  of  War."  The  patent 
was  Issned  upon  the  land  on  the  20th  day  of 
August  1872,  to  the  "heirs  of  W.  T.  Malone, 
deceased."  There  is  no  evidence  to  show 
when  the  location  of  the  certificate  was 
made,  nor  is  there  any  proof  as  to  the  person 
to  whom  the  certificate  was  delivered,  or 
upon  whose  application  It*  was  issued.  The 
index  of  the  muster  rolls  deposited  In  the 
general  land  office,  so  far  as  they  were  pro- 
duced on  the  trial,  did  not  show  that  there 
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TU  any  sncb  name  u  WiHlam  T.  Malooe 
AmoDff  Oiose  wbo  felt  at  the  Alamo;  and  one 
witness  wbo  knew  tbe  ancestor  of  tbe  plain- 
ttffs  testified  that  be  knew  blm  as  a  soldier 
bi  tbe  army  of  tbe  republic  of  Texas,  and 
did  not  know  any  other  WllUam  T.  Ma- 
Ime  in  the  said  army.  Plaintiffs  proTed  tbat 
they  were  tbe  children  and  heirs  of  William 
T.  Malone.  wbo  died  In  tbe  year  1880  in  Lee 
county,  Slias.,  and  tbat  their  ancestor  was  a 
soldier  in  the  army  of  tbe  republic  of  Texas; 
and  the  muster  rolla  of  Capt  Parrott's  artil- 
lery company  show  that  there  wae  la  said 
company  at  Bexar  on  tbe  23d  day  of  Norem- 
ber,  1886.  a  man  by  tbe  name  of  William  T. 
Malone.  Tbe  defendant  In  tbe  court  below 
did  not  connect  the  chain  of  title  under 
wbleb  beld  poBSessltu  with  the  state.  Hie 
trial  conit  submitted  tbe  case  under  instrac- 
tlons  to  tbe  jury  presenting  the  itmie  wheth- 
er the  i^ntlffs  were  tbe  heirs  of  the  gran- 
tee In  tbe  certificate;  and  tb«  jury  found  in 
favor  of  the  plaintiffs,  upon  which  Judgment 
was  rendered,  and  appeal  taken  to  the  court 
of  civil  appeals,  where  the  judgment  was  re- 
versed, and  judgment  rendered  for  tbe  de- 
fendant 

In  the  trial  of  this  case  In  the  district 
coart  tbe  sole  Issue  submitted  to  tbe  jury 
was,  did  tbe  plaintiffs  show  tbat  tbey  were 
the  heirs  of  the  WllUam  T.  Malone  named  In 
the  bounty  warrant,  by  virtue  of  which  the 
land  In  wmtroTersy  was  located  and  patent- 
ed? Tbe  Judgment  of  the  court  of  civil  ap- 
peals rests  upon  tbe  proposition  that  the  tes- 
timony Introduced  by  tbe  plaintiffs  Is  not 
sutHcient  to  support  the  findli^  in  favor  of 
plaintiffs  upon  that  Iftsne.  Plaintiffs'  ances- 
tor bore  tbe  name  of  WlUlam  T.  Malone,— 
the  same  as  that  In  the  bounty  warrant  He 
came  to  Texas  In  183u.  and  was  In  the  army 
of  the  republic  for  an  uncertain  time,  and 
died  in  1^  In  Mississippi,  whence  be  came. 
There  is  no  proof  of  the  length  of  time  he 
Mrred,  or  the  p<rfat  at  which  be  served,  ex- 
cept tbAt  tbe  name  "Wm.  T.  Malone"  ap- 
pears on  the  muster  rolls  of  Capt.  Parrott's 
company,  which  was  at  Bexar  on  tbe  2Sd 
day  of  November,  183S.  There  is  no  proof 
that  i^ntiffs*  ancestor  was  the  William  T. 
Malone  whose  name  appears  upon  that  mus- 
ter nril,  or  tbat  he  belonged  to  tbat  company. 
Tbe  bounty  warrant  by  which  the  location 
was  made  was  Issued  on  the  5th  day  of  July, 
1838;  by  tbe  secretary  of  war  of  tbe  republic 
of  Texas,  reciting  tbat  William  T.  Malone, 
had  served  In  tbe  army  of  the  t^ubilc  tvom 
the  6tb  day  of  September,  1885,  to  the  eth 
day  of  March,  18S6.  and,  having  fallen  at 
tbe  Alamo,  his  heirs  were  entitled  to  a  boun- 
ty warrant  for  1,930  acres  of  land.  The  la.w 
was  In  much  confusion  upon  this  subject, 
and  tbe  courts  of  tills  state  have  found  it 
secessary  to  Indulge  tbe  presumption  that 
tbe  ofllcer  who  issued  such  warrants  follow- 
ed tbe  construction  placed  upon  the  laws  at 
that  time.  Rogers  v.  Kennard,  54  Tex.  80. 
We  do  not  deem  It  necessary  to  dlscuu  the 
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different  provisions,,  to  determine  for  what 
service  all  of  these  lands  were  granted;  for 
It  Is  manifest  from  the  recitals  In  the  liounty 
warraut  thai  640  acres  of  tbe  land  were 
granted  because  of  tbe  fact  that  the  soldier 
fell  In  the  massacre  of  the  Alamo  on  tbe  6th 
day  of  March,  1886.  That  recital  was  an 
official  act  performed  In  obedience  to  the  re- 
quirements of  the  statute,  and  expresses  a 
conclusion  arrived  at  upon  InvestlgatloD,  and 
must  be  taken  as  true.  Pasch.  Dig.  art  4061; 
McPhall  V.  Burrls,  42  Tex.  142.  In  tbe  case 
cited,  Judge  Moore,  for  the  court  aaid:  "It 
C9rtalnly  cannot  be  seriously  denied  tbat  It 
was  the  duty  of  the  boards  of  land  commis- 
sioners to  determine  under  what  law  appli- 
cants were  entitled  to  the  certificate  Issued 
to  them.  In  doing  this,  evidently,  the  board 
determined  the  class  to  which  the  certificate 
belonged.  In  tbe  absence  of  controverting 
testimony,  the  action  of  the  board  must  be 
regarded  as  sufficient  to  establish  the  fact 
to  be  as  determined  by  it.  If,  indeed,  the  class 
to  which  the  certificate  belonged,  which  nec- 
essarily entered  Into  tiie  decision  of  the  ap 
pellant's  right  to  the  certificate,  can  collater- 
ally be  brought  in  question."  Upon  the  au- 
thority of  tiiat  case,  we  are  satisfied  to  rest 
tbe  proposition  that  the  recital  In  the  bounty 
warrant  established  a  strong  prima  facie 
case  that  the  W.  T.  Malone  mentioned  fell 
in  the  massacre  of  the  Alamo;  and.  In  or- 
der for  the  plaintiffs  to  recover.  It  was  nec- 
essary for  them  to  make  such  proof  as  would 
overcome  that  recital,  and  establish  the  fact 
that  their  ancestor  was  entitied  to  the  boun- 
ty warrant,  and  that  it  was  actually  Issued 
to  him,  or  In  his  right  There  Is  no  evidence 
from  which  tbe  concluri<m  can  be  reached 
that  this  bounty  warrant  was  Issued  upon 
the  application  of  the  ancestor  of  the  plain- 
tiffs, made  either  In  bis  person,  or  by  any 
person  representing  him,  or  that  bis  claim  to 
that  warrant  was  under  investigation  by  tbe 
secretary  of  war  at  the  time  this  bounty  war- 
rant was  Issued.  The  recitals  In  the  warrant 
proved  that  tbe  W.  T.  Malone  mentioned 
died  on  tbe  6th  day  of  March,  1836.  Tbe 
proof  shows  tbat  tbe  ancestor  of  the  plain- 
tiffs was  living  at  the  time  the  warrant  was 
Issued;  that  be  did  not  fall  at  the  Alamo, 
but  died  after  the  land  was  patented.  The 
recitals  in  tbe  warrant  sbow  that  tbe  serv- 
ices of  the  Malone  named  began  In  Septem- 
ber, 1835,  and  terminated  on  the  day  of  the 
massaci*e  at  the  Alamo.  The  proof  does  not 
show  when  the  services  ot  plaintiffs*  ances- 
tor began,  but  does  show  that  It  did  not  ter- 
minate until  after  the  battie  of  San  Jacinto, 
on  the  21st  of  AiHll,  1830.  The  bounty  war- 
rant In  this  case  eatabUshes  that  the  W.  T. 
Malone  named  In  It  was  entitied  to  1.020 
acres  of  land  as  a  bounty  for  his  services, 
and  for  the  fact  of  his  death  at  the  Alamo; 
but  the  plaintiffs'  proof  failed  to  show  to 
what  amount  of  bounty  land  their  ancestor 
was  entitied,  except  for  enlistment  In  th< 
army  of  the  republic.  The  discrepancies  be 
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tween  the  recitals  of  the  warraat  and  tbe 
facts  connected  with  plaintiffs'  ancestor  are 
BO  great  that  It  devolTeB  upon  them  to  prove 
such  facts  as  would  justify  the  jury  In  be- 
llerlne  that  this  bonnty  warrant  was  in 
Tact  Issued  upon  the  investigation  of  the 
right  and  claim  of  plaintiffs'  ancestor,  and 
was  in  fact  intended  for  him  and  Issued  for 
his  benefit  Tbe  only  evidence  in  the  record 
that  tends  in  the  remotest  degree  to  discredit 
the  recitals  of  the  warrant  1b  that  tbe  rolls 
of  those  who  fell  at  tbe  Alamo  did  not  con- 
tain tbe  name  of  William  T.  Malone.  We 
know  as  a  matter  of  history  that  in  1S55  tbe 
office  of  the  adjutant  g^ieral  of  the  state  of 
Texas,  in  which  the  muster  rolls  of  tbe  men 
who  fell  at  tbe  Alamo  were  placed,  was  de- 
stroyed by  fire,  and  the  absence  of  the  name 
of  W.  T.  Malone  from  the  rolls  as  subse- 
quently made  up  and  deposited  in  the  land 
office  dues  not  prove  that  he  did  not  fall  at 
that  time  and  place.  Tbe  investigation  upon 
wfalch  the  bounty  wai'rant  was  issued  was 
made  In  1838,  wlien  the  archives  were  in 
tbe  possession  of  the  secretary  of  war,  and 
when  tbe  testimony  of  living  witnesses  could 
be  bad  to  prove  the  facts  recited;  and  it 
would  require  stroug  and  convincing  evi- 
dence to  overturn  the  deliberate  conclusion 
arrived  at  by  the  secretary  of  war,  which 
may  have  been  based  on  evidence  now  lost. 
'He  plaintiffs  wholly  failed  to  show  them- 
selves to  be  the  faeira  of  the  person  to  whom 
the  bounty  warrant  was  granted.  We  re- 
gard this  as  the  ground  upon  which  tbe 
court  of  civil  appeals  entered  its  judgment, 
and  upon  this  ground  we  sustain  that  judg- 
ment We  do  not  find  it  necessary  to  deter- 
mine whether  the  recitals  in  the  bounty  war- 
rant are  absolutely  conclusive,  because  no 
testimony  Is  presented  which  contradicts  tbe 
recitals.  There  Is  no  error  In  the  judgment 
of  the  coui-t  of  dTll  appeals,  and  It  Is  there- 
fore affirmed. 


STATE  V.  BEOWNSON  et  al. 
(Bnpraue  Court  of  Texas.  March  11, 1901.) 

SCHOOLS  AND  SCHOOL  D  1ST  RICTS-C  RE  AT  ION- 
CON  STITUTIONAUTY—POWBR  OF  LBQISLA- 
TURB-INCLUDINO  CITY— VALIDITY. 

1.  Under  Gbnst.  art.  7,  9  8,  as  amended  in 
1883,  providing  that  the  iegialatore  may  pro- 
vide for  the  formation  of  school  districts  within 
tbe  countiee  of  tbe  state  by  general  or  special 
law,  without  the  local  notice  required  in  other 
cases  of  special  legislation,  it  was  oroper  for 
the  legislature  to  pass  Gen.  Laws  ISOO,  p.  151, 
creating  an  independent  school  district,  without 
the  notice  of  an  intention  to  apply  for  tbe  pas- 
sage of  such  an  act  faavinE  been  given  as  re- 
qiiffed  by  Const  art.  8, 1  oT. 

2.  The  inclusion  of  a  city  with  contiguous  ter- 
riton'  within  a  school  district  created  by  Uie 
legislature  U  authorized  by  Const,  art.  7.  S  3, 
as  amended,  authorizing  the  legislature  to  form 
school  districts  within  all  or  any  of  the  coun- 
ties of  the  state. 

Certlfled  questions  from  court  of  civil  ap- 
L>eals  of  First  supreme  judicial  district 


Information  in  the  nature  ot  quo  war- 
ranto In  the  name  of  the  state  of  Texas 
against  J.  M.  Brownson  and  othurs,  officers 
of  a  school  district.  On  appeal  by  the  state 
from  an  order  sustaining  a  demurrer  to  the 
lnformatl<ai,  a  question  was  certified  by  the 
court  o£  civil  appeals.  Question  answered. 

J.  V.  Vandenberge,  Dist  Atty.,  for  tbe 
State.  Proctors  and  Dabney  &  Lockett,  for 
appellees. 

aAINES,  a  J.  In  this  case  the  court  of 
civil  appeals  for  the  First  supreme  judicial 
district  have  certlfled  for  our  decision  the 
following  queeticm:  "This  is  an  Information 
In  the  nature  of  a  quo  warranto  filed  in  the 
district  court  of  Victoria  county,  in  the  name 
of  the  state  of  Texas,  by  the  district  attorney 
for  the  24tb  judicial  district  against  J.  M. 
Brownson  and  others,  claiming  to  be  cheers 
of  tbe  Victoria  independent  school  district, 
under  an  act  of  the  26th  legislature  approved 
May  1,  1S89  (Gen.  Laws,  p.  161),  to  oust  them 
from  tbe  offices  claimed  by  them,  and  to 
have  said  offices  declared  to  be  without  war- 
rant of  law.  The  court  below  sustained  a 
demurrer  to  the  Information,  and  rendered 
Judgment  in  farmr  of  the  respondents.  •  The 
sole  question  of  law  presented  upon  tbe  ap- 
peal is  the  constitutionality  of  the  act  of 
tbe  26th  legislature  approved  May  1,  189U 
(chapter  90  of  the  General  Iawb  passed  at 
the  regular  session),  and  that  Is  certified  to 
tbe  supreme  court  for  decision."  After  the 
certificate  was  filed  here,  the  court  sent  up 
the  following  additional  statement:  "The 
certificate  made  In  this  case  on  tbe  14tii 
inst  is  amended  so  as  to  show  that  tbe  pe- 
tition alleged  that  no  notice  was  given,  as 
provided  by  artlde  3,  §  67,  of  the  constitu- 
tion, of  an  Intuition  to  apply,  for  the  passage 
of  the  act  in  question." 

We  are  of  opinion  that  tbe  legislature  did 
not  exceed  Its  authority  In  paa^g  the  act 
in  question.  The  legislative  department  of 
a  state  govemmoit  may  make  any  law  not 
prohibited  by  the  constitution  of  the  state 
or  that  of  the  United  States.  Therefore  tbe 
rule  Is  that  In  order  for  the  courts  to  hold 
an  act  of  the  legislature  unconstitutional, 
they  must  be  able  to  pc^t  out  the  specific 
provision  which  inhibits  the  legislation.  If 
the  limitation  be  not  express,  then  It  should 
be  clearly  implied.  The  present  constltntloo, 
as  originally  adopted,  with  but  few  except 
tlons.  gave  the  l^islature  unlimited  power 
over  the  distribution  and  management  of  the 
free-school  fund.  Sections  1  to  8,  inclusive, 
of  article  7  of  that  constitution  relate  to  the 
public  free  schools  of  the  state.  Sections  2 
and  3  provide  what  should  constitute  the  pub- 
lic free  school  fund.  Section  4  makes  provl- 
aioa  for  tbe  sale  of  the  lands  belonging  to 
that  fund,  and  the  Investment  of  the  pro- 
ceeds. Section  6  prescribed  what  part  of 
the  fund  should  be  permanent  fnnd,  and 
what  should  be  available  tar  the  maintenance 
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of  the  schools,  and  prohibited  the  application 
9X.  either  to  any  other  purpose,  or  to  the 
support  of  any  sectarian  scbofrt.   It  also  di- 
rected that  the  available  fund  should  "be 
distributed  to  the  several  counties  according 
to  tbeir  scholastic  population,  and  applied  lu 
[such]  manner  as  may  be  provided  by  law." 
Section  7  provides  for  separate  schools  for 
white  and  colored  children,  and  declares  that 
Impartial  provision  shall  be  made  for  both. 
Section  56  of 'article  3  prohibited  the  passage 
of  any  local  or  special  law,  except  as  other- 
wise provided  by  the  constitution,  "regulat- 
ing the  affairs  of  counties,  cities,  towns, 
wards  or  school  districts."   Sectiou  10  of  ar- 
ticle 11  declares  that  "the  legislature  may 
constitute  any  city  or  town  a  separate  and 
independent  school  district,"  and  authorizes 
the  levy  of  a  local  tax  for  the  support  of 
the  same,  under  certain  restrictions.  This 
grant  of  power  was  probably  conferred  in 
view  of  the  restriction  upon  local  and  special 
legislation  mentioned  above;  for.  In  the  ab- 
sence of  that  restriction.  It  seems  to  us  no 
sucb  grant  was  necessary.  In  1888  an  amend- 
ment of  section  8  of  article  7  was  adopted 
by  a  vote  of  the  people,  which,  among  other 
provisions,  contained  the  following:  "And* 
the  legislature  may  also  provide  for  the  for- 
mation of  school  districts  within  all  or  any 
of  the  counties  of  this  state,  by  general  or 
special  law,  vrithout  the  local  notice  required 
In  other  cases  of  special  legislation."  Four 
legislatures  had  assembled  under  the  con- 
stitution when  thla  amendment  was  submit- 
ted to  the  popular  vote;  and  It  seems  obvi- 
ous that  when  submitted  It  was  considered 
that,  under  the  then  existing  limitations  up- 
on the  legislature  with  reference  to  the  pub- 
lic schools,  the  varied  needs  of  special  local- 
lUes  could  not  be  met,  and  that  the  purpose 
of  the  provision  quoted  was  to  give  the  leg- 
islature a  free  hand  in  establishing  Inde- 
pendrat  school  districts.   Being  the  last  ex- 
pression of  the  win  of  the  peojrfe,  any  pro- 
visions of  the  constitution  previously  exist- 
ing most,  If  In  conflict,  yield  to  It.  We  do 
not  see  that  there  were  any  save  that  as  to 
special  and  local  legislation,  if  that  be  one, 
and  that  restriction  Is  expressly  removed. 
Bat  It  Is  argued  that  the  language,  "The 
legislature  may  provide  for  the  formation 
<tf  school  districts,"  does  not  authorize  them 
to  create  directly  a  school  district.   But  we 
do  not  concnr  In  this  proposition.   It  is  clear 
that  the  provision  was  Intended  to  empower 
tbe  l^slature  to  establish  separate  school 
districts,  and,  in  order  to  provide  for  them, 
tbey  must  first  be  created.  We  see  no  rea- 
KOB  why  they  might  not  be  created  by  di- 
rect act  of  the  legislature,  Just  as  a  city 
government  may  be  created  in  our  state  for 
any  city  having  10,000  Inhabitants  or  more. 
Tbe  fact  that  the  l^slature  was  empowered 
to  act  by  special  law  shows  that  It  was  con- 
temi^ted  that  It  might  be  desirable  to  pass 
u  act  creating  one  district  only.   The  sep- 
arate Klwol  district  la  qnestloo  was  pro- 


vided for  wh«i  the  legislature  fixed  the  lim- 
its of  the  territ<H7,  and  declared  that  it 
should  constitute  an  Independent  district,  and 
provided  a  governing  board  for  the  manage- 
ment of  Its  affairs. 

The  act  In  question  Includes  within  the 
territory  of  the  district  the  city  of  Victoria, 
but  we  are  of  opinion  that  the  inclusion  of 
a  town  or  city  with  contiguous  territory  In 
one  district  Is  not  prohibited  by  the  constitu- 
tion. The  provision  quoted  from  section  10 
of  article  11  Is  clearly  permissive  <nily.  and 
does  not  make  It  the  duty  of  the  legislature 
to  constitute  every  Incorporated  town  or  city 
a  separate  school  district  This  provision 
would  hardly  have  been  inserted  If  amended 
section  3  of  article  7  had  been  a  part  of  the 
original  instrumnit  Under  the  amendment 
the  legislature  clearly  has  the  power  to 
make  a  city  or  town  an  Independent  district 
even  had  there  been  no  express  provision  to 
that  effect  Therefore  the  express  provision, 
although  not  repealed,  Is  practically  super- 
seded by  tbe  amendment  Our  opinion  Is 
that  the  act  In  question  !a  valid,  ud  it  will 
be  so  certified. 


WILLIAMS  T.  SAFIBHA. 

(Supreme  Court  of  Texas.   March  11, 1901.) 

INSANE  PBRSONS—IHBBCILB— POWER  OF  AT- 
TORNBT— VOIDABLE— RESCISSION  —  RETURN 
OF  CONSIDERATION  —  COSTS  —  ATTORNBT'S 
FEES-ABSENT  DEFENDANT. 

1.  An  ImbseUa  aboot  86  years  old,  without 
mental  capacity  to  manage  his  affairs,  had  been 
in  that  condition  from  birth,  though  he  had  nev- 
er been  under  guardianship,  nor  judicially  de- 
clared of  unsound  mind.  He  duly  executed  a 
power  of  attwney  to  sell  his  Interest  in  lands, 
which  was  duly  recorded,  and  a  deed  was  made 
in  pursuance  thereof  bv  tbe  attorney.  The 
incompetent's  brother',  his  co-tenant  Joined  in 
the  deed,  and  the  purchase'  bad  no  uiowledge 
or  notice  of  tbe  incompetent's  mental  condition, 
□or  knowledge  of  any  fact  which  should  have 
led  him  to  inquire  as  to  sndi  mental  condition. 
The  price  pain  was  fair  and  adequate,  the  deed 
redtmg  the  amount  and  its  paymoit  StM, 
that  the  power  of  attorney  was  not  void,  but 
only  voidable. 

2.  In  the  absence  of  proof  that  the  Imbecile 
still  had  the  money  paid  for  the  land  in  his 
possession,  or  any  property  acquired  with  it,  or 
that  it  had  been  expended  for  bim  or  by  htm 
for  necessaries,  he  will  not  be  required  to  re- 
turn the  consideraticHi  paid  before  rescinding 
the  power  of  attorney  and  ths  deed  made  in 
pursuance  thereof. 

3.  Where  defendant  who  was  a  nonresident 
was  cited  by  publication,  but  did  not  appear, 
and  Judgment  was  given  in  his  favor,  it  is  pnm- 
er  to  allow  a  reasonable  attorney's  fee  to  the 
attorney  appointed  by  the  court  to  appear  for 
him,  and  to  tax  It  as  costs  of  the  suit,  under 
Rev.  St  arts.  1212,  ISM,  providing  that,  where 
a  defendant  cited  by  pabllcation  doaa  not  ap- 
pear, an  attorney  shall  be  appoioted  to  appear 
for  him,  to  whom  a  reasonable  fee  shall  be  al- 
lowed, and  taxed  as  costs  of  the  suit;  Judg- 
ment to  be  rendered  the  sams  as  in  other  cases. 

Certified  questions  from  court  of  civil  ap- 
peals of  First  supreme  Judicial  district 

Suit  by  E.  J.  Williams,  as  guardian  of 
T.  D.  MaRou,  an  incompetent  against  Louis 
Sapleba.   A  Judgment  for  defendant  was 
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affirraecl  by  the  court  of  cItII  appeals  (60  S. 
W.  947),  and  on  motion  for  rehearing  the 
court  of  civil  appeals  certified  auestions  to 
the  supreme  court 

SlTfleld  ft  Davidson,  for  appellant  Peare- 
8on  ft  WbartoD,  tot  appeDee. 

"  BHOWN,  J.  The  court  of  civil  appeals 
for  the  fMrst  district  has  certified  to  this 
court  the  following  statement  and  questions: 
"In  this  cause,  now  pending  before  this 
court  on  motion  for  rehearing,  we  respect- 
fully certify  for  your  decision  the  questions 
hereinafter  set  out.  The  facts  are  as  fol- 
lows: T.  D.  Mason,  by  his  guardian,  brought 
this  suit  to  remove  cloud  from  his  title  to 
certain  lands,  alleging  title  In  himself.  The 
instruments  which  are  alleged  to  constitute 
the  cloud  are  a  power  of  attorney  purporting 
to  have  been  executed  by  T.  D.  Mason  to  one 
J.  W.  To1b<hi,  and  a  deed  from  Tolson  to  the 
appellee.  Sapleha,  conveying  the  land  in 
question.  Mason  seeks  to  have  both  annul- 
led on  the  ground  that  he  was  an  Imbecile  at 
the  date  <rf  their  execution.  Mason  acquired 
the  land  through  the  will  of  his  deceased 
grandfather,  the  tract  being  devised  to  him 
and  his  brother,  D.  O.  Mason,  as  tenants  In 
common.  On  Gtb  day  of  July,  1878.  T.  D. 
Mason  executed  and  delivered  to  J.  W.  Tol- 
son a  power  of  attorney,  whereby  Tolson 
wns  authorized,  as  hii  attorney  In  fact  to 
sell  his  Interest  In  the  land,  and  to  make  a 
deed  to  the  purchaser.  This  instrument  was 
duly  signed  and  acknowledged  by  him,  and 
was  promptly  placed  of  record  in  the  coun- 
ty where  the  land  V.-&8  situated.  On  the  19th 
day  of  March,  1879,  Tolson,  as  such  attorney 
In  fact  executed  and  delivered  to  the  appel- 
lee, Sapleha,  a  deed  conveying  the  entire 
tract  of  land;  D.  O.  Mason,  the  brother  of  T. 
D.  Mason,  joining  in  such  deed,  and  thereby 
conveying  his  Interest  also^  Appellee  paid  a 
fair  and  adequate  price  for  the  land,  the  deed 
reciting  the  amount,  and  Its  payment,  and 
the  transaction  was  in  all  respects  fair  and 
open.  At  the  date  of  the  execution  of  the 
power  of  attorney,  T.  D.  Mason  was  about 
35  years  old,  and  the  undisputed  evidence 
shows  that  he  was  at  that  time,  had  been 
from  his  birth,  and  was  at  the  date  of  the 
trial,  an  Imbecile,  without  mental  capacity 
to  manage  bis  affairs,  and  that  on  that  ac- 
count he  was  without  mental  capacity  to 
contract  at  the  dates  of  the  two  instruments 
above  named.  Sapieha  had  no  knowledge  or 
notice  of  Mason's  mental  condition,  and  dealt 
with  Tolson  without  knowledge  of  any  fact 
which  should  have  led  him  to  inquire  as  to 
the  mental  condition  of  T.  D.  Mason.  T.  D. 
Mason  had  never  been  under  guardianship 
at  the  date  of  these  transactions,  and  had 
never  been  Judicially  declared  of  unsound 
mind.  A  guardian  was  first  appointed  for 
him  in  1891.  In  the  absence  of  opposing  tes- 
timony, we  find,  08  did  the  trial  court  that 
T.  D.  Mason  received  the  consideration  paid 


by  Sapieha  for  his  interest  In  the  land. 
Wade  V.  Love,  69  Tex.  524.  7  S.  W.  225.  Not- 
withstanding the  pleadings  of  appellant  set 
up  the  power  of  attorney  and  deed  which 
he  assails,  no  offer  Is  made  to  return  the 
consideration,  nor  was  It  shown  that  the  ap- 
pellee could  be  placed  in  statu  quo. 

'The  questions  propounded  are:  (1)  Is  the 
power  of  attorney  from  T.  D.  Mason  to  Tol- 
son void  aa  against  the  appellee,  the  princi- 
pal being  non  compos  mentis  at  the  date  of 
Its  execution?  (2)  If  only  voidable,  will  the 
appellant  be  permitted  to  rescind  the  power 
of  attoiiiey  and  deed  made  in  pursuance 
thereof.  In  the  absence  of  an  offer  to  return 
the  purchase  price,  or  otherwise  jdace  the 
purchaser  In  statu  quo?  In  disposing  of  this 
appeal  this  court  In  view  of  expressions  in 
Cummlngs  v.  Powell.  8  Tex.  81,  Askey  v. 
Williams.  74  Tex.  294,  11  S.  W.  1101,  5  L.  R. 
A.  17C,  and  other  Texas  cases,  treated  the 
deed  to  Sapieha  as  If  it  had  been  made  by 
Mason  in  person;  and  held  the  power  of  at- 
torney, as  well  as  the  deed,  voidable  only. 
The  question  seems  not  to  have  been  direct- 
ly decided  In  this  state,  and  we  therefore  cer- 
tify the  above  questions.  Your  attention  is 
called  to  valuable  notes  In  16  Eng.  RuL  Cas. 
735,  6  Eng.  Rul.  Cas.  54,  and  Swaflord  v. 
Ferguson,  31  Am.  Hep.  629.  Sapieha,  being 
a  nonresident  of  the  United  States,  was  cited 
by  publication,  and,  not  appearing  either  in 
person  or  by  attorney,  the  trial  court  ap- 
pointed an  attot-ney  to  represent  tlie  nonresi- 
dent Judgment  being  rendered  iu  Sapieha's 
favor,  a  fee  was  allowed  him  for  his  services, 
which  was  taxed  as  costs  against  the  plain- 
tiCF.  Question:  Was  It  lawful  to  tax  such 
fee  against  the  plaintiff  In  a  suit  of  thlF  ohar- 
acter?" 

To  the  first  question  we  answer,  the  power 
of  attorney  mentioned  In  this  question  was 
voidable,  but  not  void.  Elston  v.  Jasper,  45 
Tex.  409;  Askey  v.  WUllams,  74  Tex.  294,  11 
S.  W.  1101,  5  L.  R.  A.  176;  Ferguson  v.  RaU- 
way  Co.,  73  Tex.  344,  11  8.  W.  347;  Oxun- 
mli^  V.  Powell,  8  Tex.  81.  The  deed  of  an 
insane  person  is  not  void,  but  Uke  that  of  an 
infant  Is  voidable,  at  the  election  of  the  party. 
Irvine  v.  Irvine,  9  Wall.  626,  19  U  Ed.  800. 
We  believe  that  this  doctrine  is  not  now  seri- 
ously controverted  In  the  courts  of  this  coun- 
try. We  can  see  no  difference  In  principle  be- 
tween the  act  of  making  a  deed  which  passes 
the  title  and  making  an  Instrument  which  au- 
thorises another  person  to  do  the  same  thing. 
In  this  state  the  powers  of  penons  over  real 
and  persutal  property  are  so  nearly  the  same 
that  no  distinction  can  be  said  to  exist  in  the 
capacity  required  for  making  a  sale  and  trans- 
fer of  the  one  or  the  other.  The  taw  provides 
diCFerent  methods-  of  executing  the  will  of  the 
party,  but  places  no  greater  restriction  upon 
the  power  to  sell  the  one  than  the  other,  it 
has  been  held  upon  sound  reasoning  that  a 
lunatic  or  an  infant  may  make  a  power  of 
attorney  by  which  simple  omtracts  might  be 
entered  into  for  them;  audi  as  the  signing  ot 
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notes,  or  tha  Indonement  and  transfer  of  com- 
mercial papac.  Whitney  t.  Dntcb,  14  ^aas. 
457,  7  Am.  X>tx.  228;  ""g"  y.  DoUarbide, 
24  CW.  IK:  Hardy  7.  Waters,  3S  Me.  400. 
!■  tbe  case  of  Whitney  t.  Dutch,  cited  above, 
a  partnership  was  fonned  betwem  an  adult 
and  a  minor,  and  In  tlie  coarse  of  the  hnslness 
tbe  adnlt  partner  executed  a  note  in  the  firm 
name,  inien  the  minor  became  of  age  he 
ratlAed  the  note,  but  when  salt  was  brought 
npn  It  he  pleaded  Us  Inftncr.  and  claimed 
that  the  note  was  void.  mi.  not  mA^tct  to  rati- 
flcatkm.  Tbe  rapreme  eeort  at  Maasacbasetts 
held  that  the  note  was  voidable,  and  that  it, 
haTtns  been  ratified  bj  the  miaoc  after  reach* 
hig  bis  majoritr,  was  a  valid  claim  af^inat 
him.  That  court  said:  **Then,  upon  prlnd- 
pk;  what  dMerence  can  there  be  between  the 
latUkatfoB  of  a  omtract  made  by  tbe  Infant 
hfmsdf  and  one  made  by  another  acting  nn- 
d»  a  pand  antbority  from  bimJ  And  why 
may  net  the  catifleatioa  apply  to  the  authority 
as  w^  as  to  tbe  contract  made  undv  ItY  It 
may  be  said  that  aabiors  may  be  exposed  If 
tb^  may  delegate  power  over  their  pn^erty 
or  oedlt  to  awotbar.  But  they  will  be  as  much 
eapuaad  by  tbs  ppenr  to  make  soch  contracts 
thsmaslvea,  and  MMSk  f«r  Oie  persm  delegated 
wfll  geMtaUr  iMive  mece  oEpertence  In  bnsl>- 
nan  tbu  flie  mten.  And  It  Is  a  soOtdeBt  j 
seenrlty  against  tha  dongrr  from  both  these  | 
aourcea  that  Infants  cannot  be  prejudloed.  i 
fw  tbe  Gtmtracta  are  in  neither  case  binding,  i 
onlesib  when  anfved  at  legal  competency,  | 
they  voluntarily  and  deliberately  give  effect  i 
to  the  emtract  ao  made.  And  In  such  case  | 
justice  requires  that  they  should  be  com-  ; 
pelled  to  perform  them."  In  the  cases  of'- 
Hardy  v.  Waters  and  Hastings  v.  Dcrilar^  | 
hide,  before  <dted,  the  Issue  was  upon  the  i 
vallditj  of  ttie  transfw  of  a  iiffomlssory  note 
nude  by  tbe  MgteX  of  the  payee,  who  was  a 
minor;  and  It  wis  claimed  that  the  transfer 
was  r<M  because  the  minor  could  not  confer 
power  upon  another  to  transact  such  bualness 
for  bim.  In  each  of  the  cases,  bowever.  the 
court  held  the  transfer  good  when  ratified 
by  tbe  adnor  after  arriving  at  majorl^.  In 
other  words,  the  court  hdd  the  power  of 
attorsey  to  be  voidable,  and  the  act,  being 
ratified,  became  valid,  just  as  If  It  had  been 
done  by  tbe  Infant  hlmoelf.  The  supreme 
court  of  this  state  in  the  case  of  Cummlngs 
V.  Powell  Intimated  very  strcmgly  the  opin* 
ton  that  a  power  of  attorney  executed  an 
Inftnt  or  a  lunatic  authorising  the  sale  and 
conveyance  of  real  otate  was  merely  voida- 
ble; bat  the  questkm  was  not  Involved,  and 
the  Ofdnlon  la  not  authority.  In  the  case  of 
Ferguson  v.  Railway  Co.  the  oonrt  did  In 
fact  decide  that  the  poww  ot  attorney  given 
by  an  Infant  was  voidable  only.  Tbe  ques- 
tion waa  In  the  case,  a  proper  subject  for 
Its  decMon,  but  in  the  doee  of  the  oplni<m 
tbe  court  placed  tbe  dedtfon  upon  another 
qnestlon.  In  Aakey  v.  Williams  the  defend- 
snt,  a  minor,  onployed  an  attorney  to  de- 
fend blm  against  a  criminal  charge,  and  to 


secure  the  fee  gave  a  note  with  a  deed  of 
bust  upon  land  containing  a  power  of  sal& 
The  debt  being  unpaid,  tbe  trustee  sold  tbe 
land  to  pay  the  note,  and  In  suit  for  do  land 
the  validl^  of  the  sale  was  in  Issue.  It  was 
held  that  tbe  deed  of  trust  which  contained 
the  power  of  sale  waa  vc^dable;  that  tbe 
sale  made  by  the  trustee  under  tbe  power 
was  subject  to  be  avoided  by  the  mlntn:,  just 
as  if  tha  deed  hod  been  executed  by  tbe 
minor  In  persni.  We  regard  this  case  as 
directly  In  point,  and  as  deciding  tbe  v«y 
quMtlon  preaated.  It  la  true  that  ta  the 
course  of  tbe  opinion  Judge  Oalnes  remarked 
that  powers  given  by  a  minor,  when,  cou- 
pled with  an  Interest  were  held  to  be  void- 
able; but  the  opinion  Is  not  placed  upot  that 
ground.  The  following  language  of  the  court 
•hows  that  the  power  was  sustained  as  If 
it  had  been  a  deed,  placing  them  upon  the 
some  basis:  "If  the  Infant  had  conveyed 
tbe  land  absoLutdy  as  a  fee,  bis  deed  would 
not  have  been  void,  but  be  could  have  avoid- 
ed It  within  a  reasonable  time  after  coming 
of  full  age  upon  payment  of  a  just  compen- 
sation for  the  services  rendered  by  his  gran- 
tee. We  think  the  some  rule  shouU  apply  In 
this  case."  The  contention  of  the  appellant 
that  tbe  power  of  attwney  and  tbe  deed 
made  under  it  which  ore  Involved  In  tbls 
controversy  are  absolutely  void  because  the 
m^er  of  the  power  of  attorney  was  at  the 
tune  a  lunatic  is  supported  by  the  greater 
number  of  adjudicated  cases.  It  Is  the  doc- 
trine of  tbe  English  courts,  and  has  been  fol- 
lowed In  the  Bupreme  court  of  tbe  United 
States  and  by  the  supreme  courts  of  a 
number  ot  the  states  without  qneationing  * 
the  soundness  upm  which  It  Is  based,  or  Its 
consistency  with  the  system  of  laws  under 
which  property  rights  are  held  In  this  coun- 
try. Of  the  cases  which  sustain  this  rule 
we  cite  tbe  following:  Dexter  v.  Hall.  15 
WaU.  e,  21  L.  Ed.  73;  Phllpot  v.  Btngbam, 
55  Ala.  435;  Armltage  v.  Wldoe,  S6  Mich. 
124;  Fetrow  v.  Wiseman,  40  Ind-  148;  Law- 
rence'a  X^essee  v.  McArter,  10  Ohio,  37; 
Fonder  v.  Van  Horn,  IB  W«id.  esi;  Fyle  v. 
Cravens,  4  Utt  17.  In  Dexter  v.  Boll,  dted 
abovcv  the  mnfnme  court  of  tbe  United  States 
reviews  at  length  tbe  Encllsh  cases,  and 
critldses  tbe  doctrine  that  tbe  contracts  of 
tofants  and  lunatics  are  vddable  only;  final- 
ly hadng  its  jvdsment  upon  tbe  proposition 
that  contracts  made  by  Infants  and  lunatics, 
and  not  delivered  by  tbe  hand  of  tbB  maker, 
are  void.  We  quote  tbe  following  to  show 
the  basis  of  that  opinion:  "The  doctrine 
that  a  lunatic's  power  ot  attorney  is  void 
finds  confirmation  In  tbe  analogy  there  Is 
between  the  oltnaUon  and  acts  vt  Infanta 
and  Iimatlco.  Both  dassea  of  persona  are 
r^orded  as  under  tbe  protecUon  of  tbe  hiw. 
*  *  •  Tet  It  is  .universally  held,  as  laid 
down  by  Lord  Mansdeld  In  Zoueh  v.  Fazsous. 
3  Burrows,  1804,  that  deeds  of  an  tai^t  wbich 
do  net  take  effect  by  delivery  of  bis  bond 
(In  which  class  be  placea  a  letter  of  attor^ 
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ney)  are  void.  We  are  Dot  sware  that  anj 
different  rule  exists  In  Englaud  or  to  this 
country."  la  the  same  court,  the  same 
judge,  Justice  Strong,  delivered  an  opinion 
in  the  case  of  Irvine  t.  Irvine,  9  Wall.  317. 
19  U  Ed.  800.  which  Involved  the  validity 
of  a  sale  made  under  power  contained  in  a 
mortgage  In  which  case  that  court  held  that 
the  sale  was  voidable;  saying:  *^batever 
may  have  been  the  doubts  once  entertained. 
It  has  long  been  settled  that  the  deed  of  an. 
Infant,  being  an  executed  contract.  Is  only 
voidable  at  his  electi<Hi;  that  it  Is  not  void. 
It  operates  to  transmit  the  title."  The  ablest 
Judgias  who  have  dealt  with  this  queati<Hi 
liave  not  undertaken  to  sustain  by  reason 
I  lie  rule  adopted  by  the  supreme  court  of  the 
United  States.  In  the  case  of  Armttage  v. 
Wldoe,  before  cited.  Judge  Cooley  said:  "On 
the  authorities,  no  rale  !■  clearer  than  that 
an  Infant  cannot  empower  an  agent  or  at-  ' 
bumey  to  act  for  him."  And  that  able  judge 
contented  himself  with  a  citation  of  authori- 
ties In  support  of  a  rule  for  which  he  could 
assign  no  sound  reason.  In  Phllpot  v.  Bing- 
ham. Iiefore  cited,  Judge  Stone,  nt  the  sn-  i 
preme  court  of  Alabama,  said  of  this  ques-  j 
tion:  "From  such  an  array  of  ^nthoritiea,  j 
sanctioned  as  the  principle  has  b^ec  by  this  | 
court,  we  do  not  feel  at  liberty  to  depart 
although  the  argument  In  favor  ot  the  re- 
ception Is  rather  specious  than  solid.  We 
therefore  hold  that  the  power  of  attorney 
under  which  the  plalntUTs  land  was  sold, 
made,  as  It  appears  to  have  been,  while  he 
was  an  Infant  was  and  Is  what  the  law  de- 
nominates void."  In  the  case  of  Fetrow  v. 
Wiseman,  above  cited,  the  supreme  court  of 
Indiana,  after  having  stated  the  proposition, 
said:  "The  tmiposltloa  may  not  be  found- 
ed in  solid  reason,  but  it  is  so  held  by  all 
the  authorities."  These  are  fair  samples  of 
the  canea  which  uphold  the  doctrine  that  the 
l)ower  of  attorney  of  an  Infant  or  a  lunatic 
Is  absolutely  void.  The  fundamental  princi- 
ple of  the  cases  in  which  the  doctrine  orig- 
inated is  wholly  absent  from  and  at  variance 
witb  our  system  of  laws,  and  we  feci  that 
the  strong  reaaonlng  of  Judge  Hemphill  in 
CummiBgs  V.  Powell,  and  the  qualified  decl- 
slcHi  In  Ferguson  v.  Railway  Co.,  supported 
by  the  later  case  of  Askey  v.  Williams,  fnr^ 
nlsb  a  safer  guide  by  wtaldi  to  regulate  the 
property  rights  ot  the  people  of  thia  conn- 
try,  and  are  more  In  harmony  with  our  sys- 
tem of  laws.  We  therefore  follow  them  In 
preference  to  the  arijltrary  rule  asserted  In 
the  greater  number  of  dectdona  upon  that 
question. 

We  answer  the  second  question  that  the 
facts  stated  In  cmnectlon  with  the  certificate 
do  not  show  that  the  lunatic  still  had  in  his 
possession  any  of  the  money  paid  for  the 
land  or  any  property  adtiuired  with  it  nor 
that  It  had  been  expended  for  blm  or  by 
him  In  the  purchase  of  necessaries.  In  the 
absence  of  such  proof,  he  would  not  be  re- 
quired to  return  the  consideration  received. 


Bullock  V.  Sprowls,  98  TCL.  188,  54  S.  W. 
661,  47  U  B.  A.  826. 

To  the  third  question  we  answer  that  the 
court  had  tbe  authority,  under  the  statute, 
to  allow  a  reasonable  attorney's  fee  for  the 
defendant  in  this  case,  and  to  tax  it  as  eoats 
of  the  suit   Rev.  St  arts.  1212,  1S4& 


DAWSON  V.  ST.  LOUIS  EXPANDED 
METAL  FIREPROOFINO  CX>. 
(Supreme  Oourt  of  Texas.    March  7,  1901.) 

JVDOHBNT  OP  COURT  OF  CIVIL  APPHALS-^- 
RISDICTION  OF  SUFREHB  COURT- 
WRIT  OF  ERROR. 
Where  tbe  court  of  citII  appeals  reverses 
a  judgment,  and  remands  tbe  cause, for  the 
InHufficiency  of  the  evidence^  without  instruct- 
ing the  trial  court  to  direct  a  vwdict  for  the 
defendant  if  the  same  evidence  was  introduced 
on  a  retrial,  its  deoiHion  does  not  practically  set- 
tie  the  cause,  and  hence  the  supreme  court  has 
no  jurisdiction  to  grant  a  writ  of  error  to  its 
judgment 

Error  from  court  of  dvil  appeals  of  Foortli 
supreme  judicial  dlstilcL 

Action  by  i'^rank  B.  DawsMi  against  the  St. 
Louis  Expanded  Metal  Flrqtrooflng  Company 
and  another.  From  a  Judgment  of  tte  court 
of  civil  appeals  (69  B.  W.  1M7)  reversing  a 
judgment  in  favor  of  the  plaintiff  against  de- 
fendant corporation,  the  plaintiff  brings  error. 
Cause  dismissed. 

Summerlln,  Walling  ft  Norton  and  James 
Routledge,  for  plaintiff  In  error.  P.  H.  Bwear- 
ingen,  for  defendant  in  error. 

.  OAINBS,  C.  J.  In  disposing  of  this  case, 
we  are  confronted  at  the  threshold  with  a 
question  of  som'e  difficulty.  It  is,  bowev^, 
a  technical  question;  that  is  to  say,  one  In- 
volving a  construction  of  the  laws  whidi  fix 
the  Jurisdiction  of  this  court  rather  than  one 
of  practical  importance  to  the  parties  to  the 
snit.  If  we  have  not  Jurisdiction  of  the  case, 
then  It  must  be  dismissed,  and  the  cause  wlU 
go  back  for  a  new  trial,  under  the  remand 
of  the  court  of  civil  appeals.  If  we  have 
Jurisdiction,  then  the  evidence,  as  we  think, 
being  conflicting  upon  the  issue  upon  which 
the  case  was  made  to  turn,  and  tbe  conrt  of 
civil  appeals  having  practically  set  aside  the 
finding  of  the  Jury  upon  that  issue,  we  can 
neither  affirm  the  judgment  of  the  trial  court 
nor  reverse  that  judgment  and  render  judg- 
ment here  in  favor  of  the  defendant  In  error. 
The  court  of  civil  appeals  having  reversed 
the  judgment  of  the  trial  court  and  remanded 
the  cause  (B9  S.  W.  847),  the  plaintiff  in  oror, 
in  order  to  give  us  jurisdiction,  averred  In 
hifl  petition  for  tbe  writ  of  errm  that  the  de- 
cision of  the  court  of  dvil  appeals  practically 
settied  the  case;  and.  when  we  granted  the 
writ  we  were  of  opinion  that  If  the  ^alntlff 
below  was  unable  to  adduce  any  addltltmal 
evidence  upon  tbe  main  point  at  Issne,  this 
averment  was  true.  But  an  examination  of 
tbe  testimony  adduced  upon  the  trial,  in  con< 
nectlon  with  the  opinion  of  the  conrt  of  drfl 
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appeals,  hu  now  led  tn  to  a  cootrary  oon- 
closion. 

Upon  dw  trial  of  the  case,  Uie  quesUon  or 
Mi^Kence  on  the  part  of  tbe  defendant  In 
error  depended  opon  the  further  question 
wltether  Jester,  its  siq;>erlntaidait.  liad  axtj 
reaaonable  grounds  to  anticipate  that  tbe  car- 
penters of  tbe  orlKlnal  contractor  would  go 
opon  tbe  flow  to  work  before  the  panel,  tbe 
ftlUng  of  wbldi  caused  tbe  tnjuryi  had  time 
10  banlen.  Tbere  was  no  erldence  that  tiie 
floor  bad  bem  fbnnally  turned  over  to  tbe 
main  omtractor  as  finlsbed  by  the  defendant 
ID  «Rori  and  tbere  was  direct  evidence  to  tbe 
effect  tbat  tbe  caxpentMS  were  on  the  day  of 
tbe  accident,  and  bad  been  for  sereral  days 
before^  on  another  wing  of  tbe  building.  On 
tbe  other  hand,  the  plaintiff  testified:  "I 
dent  know  bow  long  tbat  piece  that  I  tell 
throogb  bad  been  there,  but  we  bad  been  at 
work  on  It  sereral  days,— a  week  or  two. 
*  •  •  I  was  employed  by  Ur.  P.  T.  Shields 
at  a  carpenter.  He  bad  a  good  many  other 
employte"  Also,  In  r^y  to  tbe  gneathMi, 
"That  flooring  had  been  there  several  weeks, 
and  yon  bad  been  working  on  It  several 
days?"  be  ansvrered,  "Yes."  Again  he  an- 
itwered  tbe  following  qnestion  in  the  afllmui* 
live:  '^te  whether  w  not  any  of  the  other 
employte  of  dtfendant  Shields  had  been 
workli^  on*  tliAt  building  a  few  days  priw  to 
the  accident"  In  reference  to  this  mat^, 
tbe  court  of  dvll  appeals  found  tbe  fc^ovrlng 
fsets:  **Fitnn  the  time  that  Ibe  scaffolding 
waa  removed  from  underneath  tmtU  about  tbe 
time  tbe  order  to  repair  the  panel  was  given, 
the  floor  may  have  been  used  by  Stilelds'  em- 
ployte In  performing  their  work  upon  the 
buUdlng.  Bat  at  the  time  Shields  cnrdered 
tbe  panel  repaired  his  bands  had  no  work  to 
do  in  that  part  of  tbe  building,  but  were 
worUng  in  the  south  wing  and  hospital  of  the 
asylum."  In  their  conclusions  of  law  they 
say:  "All  the  panel,  which  broke  through 
under  the  weight  of  defendant  in  error  and 
bis  fellow  serraut,  lacked  of  being  completed 
was  time  to  undeivo  the  natural  process  of 
liardenlng.  Nothing  more  to  complete  It  had 
to  be  dcme  by  the  plalntlfC  In  error,  and  It 
waa  entitled  to  have  the  panel  let  alone  and 
left  unmolested  by  Shields  and  bis  servants 
nutil  sufficient  time  bad  elapsed  for  it  to  un- 
dergo this  process.  Until  then  tbe  plaintiff 
In  error  most  be  regarded  to  have  and  exer- 
cise the  same  right  and  control  over  it  as  If 
It  were  tbe  owner,  and,  not  bavlng  author- 
ized the  defendant  In  error  to  go  upon  It,  be 
took  all  tbe  risks  upon  himself  for  tbe  use 
be  was  making  of  It,  and  he  has  no  right  to 
complain  of  the  defect  which  caused  his  in- 
Jury;  It  being  shown  by  the  erldence  that 
plaintiff  In  error  could  not  have  reasonably 
autidpated  tbat  the  panel  would  be  used  by 
defendant  In  error  or  some  other  of  Shields' 
servants,  at  tbe  time  and  manner  it  was,  bo- 
fore  It  had  become  sufficiently  hardened  to 
sustain  their  weight  Shear.  &  R.  Neg.  S  700; 
Dobbins  T.  Railway  Go^  dl  Tex.  60,  41  S.  W. 


62;  Hallway  Oa  v.  Blgham,  90  Tex.  226.  38 
8.  W.  102.  ThereCore  we  conclude  that  the 
evidence  in  this  case  Is  not  suffident  to  Ahow 
negligence  on  the  part  of  plaintiff  In  error, 
and  for  that  reason  tbe  judgment  against 
plaintiff  In  error  company  should  be  reversed, 
and  tbe  cause  remanded  as  between  It  and 
defendant  in  error." 

If  the  court  of  dvll  appeals  had  remanded 
tbe  cause,  with  an  Instruction  to  the  trial 
Judge,  In  case  the  evidence  should  be  sub- 
standally  ttie  same  iqpon  anoth«-  trial,  to  di- 
rect a  verdict  for  the  defendant  then,  dearly 
their  dedsion  would  have  pracUcally  settled 
the  case,  provided  the  plaintiff  In  error,  as 
alleged  in  his  petition  for  tbe  writ  of  error, 
is  unable  to  adduce  any  additional  evidence 
In  support  of  his  cause  of  action.  So,  also, 
If  the  (pinion,  without  expressly  InstmctlBg 
a  verdict  bad  been  such  as  to  make  It  the 
duty  of  the  trial  conrt  to  give  such  instmc- 
tlon,— for  example,  if  the  court  oi  dvU  mi- 
peals  bsd  announced  that  there  was  no  evi- 
dence of  negllgoice,— we  would  have  been 
bound,  under  the  allegations  in  the  petition 
for  the  wilt  to  have  taken  jurisdiction  of  the 
case.  But  we  do  not  so  construe  the  oplnicm. 
It  was  within  tbe  power  of  that  court  to  dis- 
regard a  finding  of  fact  by  the  Jury  if  con- 
trary to  the  great  weight  of  the  credible  tes- 
timony, and  In  effect  to  set  aside  the  finding, 
and  to  remand  the  cause,  and  we  understand 
them  to  mean  that  under  the  facts  as  found 
by  them  under  the  evidence,  there  was  no 
negligence.  They  revwsed  the  Judgment  be- 
cause the  evidence  of  negligence  was  not  suf- 
fident. Dot  because  there  was  In  their  opinion 
no  evidence  of  negligence.  Under  this  ruling, 
the  trial  Judge,  in  the  event  the  testimony 
should  be  the  same  on  another  trial,  might 
feel  It  his  duty  to  grant  a  new  trial,  but  he 
would  not  be  constrained  to  Instruct  a  verdict. 
Such  being  our  construction  of  the  opinion 
of  the  court  of  dvll  appeals,  the  case  falls 
within  the  rule  laid  down  In  Choate  v.  Rail- 
way Co..  91  Tex.  406,  44  S.  W.  68,  and  not 
within  that  of  Lee  v.  Same.  89  Tex.  68S,  86 
S.  W.  63.  We  conclude  that  the  dedsicm  of 
the  court  of  civil  appeals  does  not  practically 
settle  the  case,  and  that  we  therefore  erred 
In  granting  the  writ  of  error,  ^e  cause  Is 
accordingly  dismissed. 


BAINE8  V.  BTAm' 

(Court  of  Criminal  Appeals  of  Texas.  Feb.  21, 
1901.) 

CRIMINAL  LAW— CONTimjANO»-ABSBNT  WIT- 
NESS—AFFIDAVIT— ALI BI— APPEAL. 

1.  Where  an  application  for  continuance  ob 
account  of  the  absence  of  a  material  witness, 
coupled  with  an  afBdavit  of  such  witness,  show* 
ed  due  dlllsence  in  endeavoring  to  secure  his 
presence,  and  that  his  testimony,  if  true,  would 
clearly  prove  an  alibi  for  deteadant  a  continu- 
ance should  be  granted. 

2.  Where  aa  affidavit  of  an  absent  witness 
is  produced  on  motion  for  a  new  trial  la  a 
criminal  proceeding,  showing  absolute^  tbat 

>  For  dlassotlBB  oplnloa,  iM  II  B.^  HI  i 

Digitized  by  V^OOg  IC 


120 


61  S0UTUWE6TEBN  RBPORTEB. 


(Tex. 


h*  woold  tastify  to  ths  facts  sat  np  is  tha 
pUcatioa,  the  RppelUttc  ewrt  will  not  awmn* 
that  the  •Tidence  at  alibi  is  probablr  ontme, 
thouffh  the  testimony  In  the  trial  court  u  strong- 
ly iodicatiTe  thereof. 
BnMdcs,  1..  diflwatiag. 

Appeal  from  district  court,  Erath  connty; 
J.  S.  Strauffhan,  Judge. 

Dock  Balnea  was  convicted  of  an  asBault 
with  Intent  to  murder,  and  he  appeals.  Be- 
Toned. 

Kearby  &  Kearby  and  Daniel  ft  Keith,  for 
appellant.  D.  E.  Slmmona.  Acting  Awt 
Atty.  Qen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  coDTlct- 
ed  of  an  assault  with  intent  to  murder,  and 
his  punishment  aaseased  at  six  yeara'  oon- 
flnement  In  the  penitentiary. 

Appellant  made  a  motion  for  continuance 
on  account  of  the  absence  o(  O.  R.  McCt^ 
and  Jim  White.  Hm  diligence  used  to  pro- 
cure the  witness  McCoy  was  sufficient  We 
do  not  regard  the  diligence  as  to  WMte  suffi- 
cient, sor  was  his  testimony  materiaL  How- 
eYer,  aa  shown  by  the  application  tot  con- 
tiDuance,  the  testimony  of  McCoy  was  ma- 
terial; that  is.  the  state's  case  depended 
alone  on  circumstantial  eTidence.  Appel- 
lant's defense  was  an  alibi.  He  lived  some 
three  or  tour  miles  from  the  place  where 
the  shooting  occurred.  Both  of  the  state's 
witnesses  who  veak  aa  to  time  place  this  at 
night,  between  8  and  9  o'clock.  Minnie  Free- 
man (prosecutrix)  states:  "I  was  shot  on 
the  night  of  the  9th  of  August  1800,  at  my 
father's  house,  and  In  the  yard  that  aur- 
rouuds  the  house."  Mrs.  J.  O.  Freeman 
states:  "I  was  at  home  the  night  that  Min- 
nie waa  shot  It  happened  about  eight 
o'clock."  These  were  the  only  two  witness- 
es present  at  the  time  of  the  shooting,  and 
neither  of  them  identifies  the  defendant  as 
the  party.  The  application  for  continuance 
alleged  **that  the  absent  witnees,  McCfl^^, 
would  testify  that  be  was  at  the  defeadanf  i 
house.  In  Hood  county,  Texas,  on  the  even- 
ing of  August  9,  1900  (the  evening  or  night 
that  Minnie  Freeman  waa  shot),  from  six 
<^clock  In  the  eveninsr  until  nine  o'clock  In 
the  night  of  said  day.  and  that  defendant 
waa  at  home,  three  and  one-half  miles  firom 
the  place  where  Mlsa  Minnie  Freeman  was 
shot,  from  the  hour  of  six  o'clock  p.  m.  until 
nine  o'clock  p.  m.  of  said  evening,  and  that 
witness  left  defendant  at  bis  home  at  nine 
o'clock  on  said  niglit."  This  appllcatl<Hi  was 
overruled.  In  connection  with  the  motl(m 
for  new  ti'Ial  oo  the  ground  of  erroneously 
overruling  the  application  for  continuance, 
appellant  appended  the  affidavit  of  this  wit- 
ness, McCoy,  who  swore  "that  he  was  a 
dtiten  of  Parker  county  on  the  20th  of  Octo- 
ber, 1900,  and  before  that  time;  that  he  was 
acqnainted  with  Dock  Balues,  who  resided 
In  Hood  county,  Texas;  that  affiant  was  at 
Dock  Balnea'  boose,  wbere  Balnea  lived,  on 
tb»  evudng  ttf  tha  9th  of  Aoffaat^  1900,  tron 


about  the  hour  of  Ave  o'clock  of  said  evMiing 
until  the  hour  of  nine  o'clock  In  said  nigbt; 
and  that  Dock  Balnea  was  at  his  (Balnea*) 
heme  all  the  time  between  the  hours  of  five 
o'clock  p.  m.  and  nine  o'clock  p.  m.  of  said 
9th  day  of  August  1900."  In  that  connec- 
tion la  also  appended  the  affidavit  of  Mrs. 
Balnea,  stating  that  there  were  s<mie  busi- 
ness matters  between  her  husband  and  said 
McCoy,  and  that  of  her  knowledge,  McCoy 
bad  visited  her  husband  during  the  preced- 
ing March  In  relation  to  said  business  mat- 
ters. The  statement  of  facts  shows,  alao. 
ttut  on  the  night  of  ttie  tiiootlng  Mrs. 
Baines,  the  wife  of  appellant  was  absent 
from  home.  It  will  be  seen  from  this  state- 
ment that  the  teetlmwy  of  McCoy  as  to  tbe 
alibi  directly  and  pertinently  meets  tbe 
state's  case.  The  statement  contained  In  the 
absent  witness'  affidavit  is  uneauivocal.  and 
covers  the  entire  space  of  time  fixed  by  the 
state  in  the  commission  of  the  offense,  and. 
If  McCoy's  affidavit  Is  untrue,  be  Is  undeni- 
ably guilty  of  perjury.  It  Is  insisted,  bow- 
ever,  that  the  state's  ease,  though  depend- 
ing on  circumstantial  eridenee,  la  exceeding- 
ly strong  on  the  question  of  Identity,  and 
that  In  the  face  of  this  testimony  tbe  evi- 
dence of  alibi  is  not  probably  true,  and  that 
it  is  competent  and  proper  for  this  court  to 
BO  declare;  and  a  numt>er  of  cases  have  been 
cited  In  which  we  have  so  held.  Where  an 
affidavit  of  the  absent  witness  has  been  pro- 
duced on  motion  for  new  trial,  showing  ab- 
solutely that  be  would  testify  to  the  facts 
set  up  In  the  application,  we  do  not  tblnk 
any  case  con  be  found  where  we  have  as- 
sumed the  prerogative  of  saying  that  tbe  tes- 
timony was  not  probably  tme.  To  so  haHd. 
It  seems  to  us,  would  be  not  only  to  usurp 
the  fuBCti(«8  of  the  jury,  but  to  announce 
In  advance  that  tbe  absent  witness  had  com- 
mitted perjury.  In  our  opinion,  on  the  show- 
ing made,  the  Judge  should  have  granted  tbe 
moticHi  for  new  trial.  Hall  v.  State  (Tex. 
Cr.  App.)  47  S.  W.  472. 

We  have  examined  the  other  errors  aaalffu- 
ed,  but  do  not  believe  that  any  of  them  are 
well  taken.  On  account  of  the  action  of  the 
court  In  overruling  the  motion  for  continu- 
ance, and  then  refusing  to  grant  a  new  trial 
on  that  ground,  the  Judgment  is  reversed 
and  the  cause  remanded. 

BR(X>KS,  J.,  dissenting. 


HAySON  V.  STTATHL 

(Court  of  Criminal  Appeals  of  Texas.   Feb.  21. 
1901.) 

CRIMINAL  LAW— COUPLAINT— INFORMATION— 
VARIANCB. 

A  complaint  alleged  that  one  J.,  with 
force  and  arms,  and  before  making  this  affida- 
vit did  then  and  th^  in  and  upon  said  H. 
make  an  assault  and,  by  means  of  threats, 
wUlfnlly  and  without  authority  of  law,  and 
ag^nst  the  consent  of  said  H.,  detain  said  H, 
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tbcnbr  rartntinlnc  iaid  H.  from  remoTlng 
tnm  one  I^ooe  to  another  u  be  might  see  prop- 
er, etc.  The  Information  waa  that  J.  before 
tbe  fiUnr  of  thla  information  did  tiien  and 
thm  nnlawfnlfy  la  and  upon  said  H.  make  an 
■Ml  alt,  and,  withoitf  lawful  authoritj,  fwcibly 
cMifine  and  falsely  Imprison  the  said  H.,  and 
did  then  and  there,  vinfallr  and  by  aasanit, 
and  by  actnal  riolenee  and  07  threats,  detain 
■aid  EL  acaiaat  Us  consent,  and  did  thereby 
restrain  han  from  movins  from  one  place  to 
another  aa  the  said  B.  might  see  proper,  etc 
BM,  that  there  waa  a  Tarianee  between  the 
com^aint  and  Momatlaii.  ?ttiatlBff  tba  l»t^ 
ter. 

Appeal  tana  Brath  coimty  court;  U  N. 
Prank.  Jn^. 

joim  HaBBon  was  conTlcted  of  false  Im- 
prlBoBment  and  he  appeals.  Rerersed. 

J.  S.  Sanders  and  Daniel  Sc.  Keith,  for  ap- 
pellant D.  E.  Simmons,  Acting  Aaat,  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
false  Imprisonment,  and  his  punishment  as- 
sessed at  a  floe  ot  ¥10. 

Appellant  insists,  hj  motion  to  quash,  that 
there  b  a  variance  between  the  complaint 
and  Information.  The  charging  part  of  the 
complaint  la  as  follows:  "*  *  *  On  or 
about  the  13th  day  of  January  In  the  year  of 
oar  Lord  one  thousand  and  nine  hundred.  In 
the  said  connty  of  Rratfa  and  state  of  Texas, 
one  John  Hanson,  late  of  said  county  and 
state,  with  force  and  arms,  and  before  mah- 
Ing  this  affldarlt,  did  then  and  there  In  and 
upon  Hunter  WlUiama  make  an  assault,  and 
did  then  and  there,  by  means  of  threats,  wlU- 
fnlly,  and  without  authority  of  law,  and 
against  the  consent  of  the  said  Hunter  Wil- 
liams, detain  the  said  Hunter  Williams,  there- 
by restraining  the  said  Hunter  WflUams  from 
remoTlng  from  one  place  to  another  as  he 
mlg^t  see  proper,"  etc.  The  charging  part 
of  tbe  Information  Is  as  follows:  "*  *  • 
That  John  Hanson.  In  the  county  of  Erath 
and  state  of  Texaa,  on  or  about  the  IStb  day 
of  January,  A.  D.  1900,  and  before  the  filing 
of  this  Information,  did  then  and  there  un* 
lawfully  In  and  npon  Hunter  Williams  mak* 
an  UMaalt,  and.  without  lawful  authority 
therefor,  did  then  and  there  forcibly  confine 
and  falsely  Imprison  the  said  Hnnter  Wll- 
Uama,  and  did  then  and  there  willfully  and 
by  assault  and  by  actual  Tlolence  and  by 
threats,  detain  him.  the  said  Hnnter  WIl- 
Uama,  against  Us  eonseat  and  did  therein 
restrala  him.  the  said  Hunter  WlUlams,  while 
so  unlawfully  detained,  from  moving  from 
one  place  to  another  aa  the  said  Hunter  Wil- 
llama  might  see  iwoper,"  etc-  We  think  the 
motlfKi  to  quash  was  well  taken,  and  should 
have  bera  aostained.  The  tnfwraatlon  autt, 
In  aulistance.  charge  the  same  offense  as  that 
allei^  In  the  complaint  and  a  want  of  con- 
formity la  the  {^i^  vitiates  the  Informa- 
tion. BobinaoD  v.  State,  2S  Tex.  App.  111.  7 
&  W.  581;  ColUns  r.  State.  S  Tex.  App.  87. 
Aatf,  for  oollatloa  of  anthorlttoa.  see  Wtatte'a 
Ann.  Code  Or.  Proc.  |  886.  The  cowplaint 


is  valid,  and  It  Is  only  necessary  for  the 
IsuCormatlon  to  conform  to  the  complaint. 
The  county  attorsey  eu  flle  a  new  Informa- 
tion upon  Hie  convlaint  and  proceed  with 
the  prosecution. 

We  have  carefully  reviewed  the  evidence 
and  must  aay  that  It  la  not  sufficient  to  sus- 
tain the  verdict  of  the  jury.  If  the  record 
before  us  ooatalns  all  ttiat  the  state  can  prove 
iqMn  auottier  trial,  the  prosecution  should  be 
dismissed.  The  Judgment  la  reversed,  and 
tha  cauM  zonaaded. 


BRICB  V.  BTATS. 

(Conrt  of  Crimhial  Appeals  of  Texaa.  Psb.  21, 
1801.) 

CRIMINAL  LAW— TBIAXf-ABSSNCB  OF  OOUN- 
SHLi-CONTINUANGB-ABaBNCBI  OF  WITNESS 
^URY— HISC0NDUCT-4IBW  TRIAIr-NBVLT- 
DISGOVERBD  BVIDENGS. 

1.  Accused  had  not  procnred  counsel,  though 
he  and  hia  brother  knew  of  the  pendency  of  the 
case  two  wealu  before  the  day  it  was  called, 
in  the  last  week  of  the  term.  At  such  time, 
the  attorney  with  whom  be  was  negotlatiiUE 
not  being  present  the  case  was  postponed  nntU 
evening,  to  procure  his  presence.  The  ease 
having  commenced  before  he  eaaie  in,  he  waa 
given  an  opportunity  to  re-examine  any  wit- 
nesses.  Hela,  there  was  no  error. 

2.  Where,  in  a  prosecution  for  assaalt  with 
iateat  to  murder,  defendant  bad  nude  ao  ef- 
fort to  secure  the  attendance  of  a  witness  who 
was  inside  the  house  at  the  time  of  the  shoot- 
ing, but  did  not  see  It  a  refusal  of  a  continu- 
ance because  of  his  absence  did  not  prajodlce 
defendant. 

3.  It  was  not  niseondnct  fW  the  Jury  to 
discuss  the  character  ot  the  accused,  there  bo- 
lag  evidence  oa  such  Question. 

4.  Where  the  alleged  aewly-dlscovered  evi- 
dence in  a  motion  tot  a  new  trial  was  merely 
in  the  nstnre  of  Impeaching  evidence,  It  waa 
not  error  to  deny  the  motion. 

Appeal  from  district  court.  Wood  eonnty; 
J.  G.  Russell.  Judge. 

Hub  Brice  was  convicted  of  an  assault 
with  Intent  to  murder,  and  appeals.  Af- 
firmed. 

D.  B.  Simmons,  Acting  Asst.  Atty.  Gen., 
Cor  the  State. 

HENDBBSON.  J.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  murder,  and 
his  punishment  assessed  at  two  years'  con- 
finement in  the  state  penitentiary;  henoe  this 
appeal. 

There  are  no  Mils  of  exception  in  the  rec- 
ord. Ai^Uant  Insists  that  the  court  com- 
mitted a  material  «rror  In  forcing  him  to 
trial  In  the  absence  of  his  counsel.  It  Is 
shown  on  the  part  of  the  state  that  tbe  re- 
quest was  made  to  jKietpone  the  case  In  or- 
der to  enaUe  appeUaat  to  peocvn  connseL 
Tbls  was  the  last  week  of  conrt  and  appel- 
lant and  his  bmthar  knew  of  the  pendency  of 
the  ease  «mm  two  weeks  previous  thereto, 
and  ahouhi  have  made  some  effort  to  secure 
counsel  earlier.  However,  wbra.  the  case 
waa  called,  counsel  with  whom  a^^Uant  was 
■flfoClatlnc  not  being  pcesnit,  tlw  oonrt  post 
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poned  tbe  case  until  evening,  to  mable  him 
to  be  jHvsent.  Oomuel  came  In  after  the 
trial  of  the  case  began,  and  was  afforded 
full  opportunity  to  re-examine  any  witness 
or  witnesses.  In  this  proceeding  we  do  not 
see  any  error  calculated  to  injure  appellant 

As  to  the  absence  of  the  witness  John  Uc- 
OalD.  no  ^ort  was  made  by  iqip^ant  to  ae- 
core  his  attendance.  The  state,  however,  en- 
deavored to  have  him  present  If  be  had 
been  present  so  far  as  ttae  testimony  dls* 
closes,  he  would  not  have  benefited  appel- 
lant. He  was  Inside  the  house  at  the  time 
the  shooting  occurred,  according  to  the  tes- 
timony as  developed,  and  did  not  see  it 

We  cannot  regard  the  showing  as  to  the 
misconduct  of  the  Juiy  as  error.  If  the  ]a- 
rors  discussed  the  character  of  appeUant 
they  were  authorized,  under  the  testimony, 
to  do  so.  But,  from  the  showing  made,  this 
is  erea  rendered  doubtful. 

We  cannot  regard  the  alleged  newly-dl»- 
covered  evldoice  as  of  that  character.  The 
Intent  with  whlcQi  the  shot  was  fired  was  a 
material  issue  In  the  caise,  and  appellant 
rtiould  have  thoroughly  cross-examined  the 
prosecuting  witness  on  that  subject  At  any 
rate,  tbe  proposed  testimony  was  merely  In 
the  nature  of  Impeaching  evidence,  and  new 
trials  are  rarely  granted  on  this  ground. 
The  evidence  supports  the  verdict  of  the  jmy. 
and  the  Judgment  la  aflSrmed. 


GABOIA  r.  9TATB. 

(Conrt  of  Oriminal  Appeals  of  Texas.  Feb.  31, 
1901.) 

CRIlflNAL  LAW— CONTINUANGB-IMMATBRIAL 
WITNESS— ABSENCE— THBFT— INSTRUC- 
TIONS-REFUSAL—BVIDENCB. 

1.  Where  the  teetlmony  of  an  absent  witness 
was  neither  material  oor  probably  tme,  it  was 
not  error  to  refuse  a  continuance  because  of 
his  absence. 

2.  Where,  In  a  prosecution  for  theft  of  a 
horse,  the  evidmce  conclusively  showed  that  ft 
was  in  possession  of  a  certain  person,  and  there 
was  no  testimony  that  It  was  In  the  possession 
of  any  one  else,  it  was  not  error  to  refuse  an 
instruction  that  if  the  horse  was  in  the  posses- 
sion of  some  othw  person,  or  there  was  a  rea- 
sonable doubt  as  to  whether  it  was  in  the  pos- 
session of  such  person  at  the  time  it  was  MteH- 
en,  defmdant  anonld  be  acquitted. 

AHwal  tmm  district  comt,  Dnval  oonntr; 
A.  L.  iSxiLajas,  Jndge. 

Pablo  Garcia  was  convicted  of  theft  and 
appeals.  Affirmed. 

D.  E.  SlmmtHis,  Acting  Aaat  Atty.  GeiL, 

for  the  State. 


BROOKS,  J.  Appellant  was  ccmvlcted  of 
horse  theft  snd  his  punishment  assessed  at 
two  yearn'  confinement  In  the  penitentiary. 
The  first  «Tor  complained  of  by  anwllant  is 
that  the  court  erred  In  refusing  to  postpone 
his  case  until  the  witness  Leo  Trevlno  could 
be  procured.  It  Is  not  necessary  to  state  the 
teatlnuiiiy  expected  to  be  proved  by  this  wl^ 


nets.  In  the  light  of  this  record.  It  is  neither 
material  nor  probably  trae. 

iM>peUant's  second  contention  is  the  court 
erred  In  refusing  the  following  aitecial  charge: 
"If  you  believe  from  the  evidence  that  horae 
with  which  defendant  is  charged  with  the 
tlieft  of  was  In  the  posaeasion  of  some  per- 
son other  than  Mateo  Martlnes,  or  have  a 
reasMiable  doubt  as  to  whether  or  not  he 
was  In  p<»Bessloa  of  Mateo  Martinez  at  tbe 
time  he  was  alleged  to  have  been  stolen, 
yon  will  acquit  blm."  There  Is  no  evidence 
authorizing  this  charge.  Tbe  evidence  con- 
clusively shows  the  horse  was  In  the  poasea- 
slon  of  Mateo  Martinez,  and  there  is  not  a 
suspicion  of  testimony  that  he  was  in  pos- 
session of  any  <me  else.  The  evidence  Is 
ample  to  support  the  nmvlctlon.  and.  no  error 
spearing  In  the  record,  the  Judgment  la  in 
all  things  afflmnd. 


VcCZiABNICT  V.  8TATB. 

(Court  of  Crimhial  Appeals  ot  Texas.  Feb.  21, 
1901.) 

CRIMINAL  LAW— APPBAL^RBXiOONIZANCE— 
8TATBMBNT  OF  PCNISHHBNT. 

Where,  on  appeal  from  a  coDvictJon,  *iie 
recognisance  does  not  state  tile  amount  of  pan- 
iahment  assessed  against  defendant  the  appeal 
will  be  dismissed. 

Appeal  from  Eaatland  comity  conrt;  O.  W. 
Dakan,  Judge.' 

J.  P.  McClamey  was  convicted  of  violat- 
ing the  local  option  law,  and  appeals.  Af- 
firmed. 

D.  E.  Simmons,  Acting  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON.  P.  J.  AppeUant  was  convict- 
ed for  violating  the  local  option  law,  and  hla 
punishment  assessed  at  a  fine  of  $75,  and  60 
days*  confinement  In  the  county  Jail.  Motion 
Is  made  by  the  assistant  att<Miiey  general  to 
dismiss  the  appeal  for  want  of  a  legal  recog- 
nisance, in  that  It  fails  to  state  tbe  amount 
of  the  punishment  assessed  against  ai^ellant 
An  Inspection  of  tbe  record  sustains  this  oon- 
tentlon.  The  appeal  la  dlamissed. 


Bx  parte  OGLB. 

(Court  of  Olmlnal  Appeals  of  Texaa.  Feb.  20. 

1901.) 

GRAND  JURY— CONSTITUTIONAL  PROVISION— 
THIRTEEN  HBHBBRfi. 

Under  the  constitutional  provision  that  a 
grand  jury  shall  connst  of  12  Jurors,  one  con- 
victed under  an  indictment  found  by  18  will 
be  released  on  habeaa  corpus. 

Habeas  corpus  by  the  people,  on  tbe  rela- 
tion of  S.  W.  Ogle,  to  J.  S.  Rice,  as  superin- 
tendent of  the  state  p^tentlary,  to  secure 
relator's  release  from  coatodjr.  Relator  di» 
charged. 
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Word  &  Word,  tta  relator.  Dave  Derden. 
B.  Y.  Onmmlnxs,  C.  F.  Greenwood,  Co.  Attj., 
and  D.  IL  Simmou,  Acting  Aatt  Atty.  Gen., 
for  the  State. 

BROOKS.  J.  This  Is  an  original  appllca- 
ti<Mi  for  the  -writ  of  habeas  corpus  on  the 
part  of  the  relator.  The  record  before  ns 
shows  that  relator  was  cooTlcted  on  the  22d 
da7  of  October,  1883,  upon  an  Indictment  char* 
ging  lilm  with  mnrder,  and  that  the  grand 
}ni7  which  retnmed  the  bill  of  Indictment 
was  composed  of  13  jurors.  There  Is  an 
agreed  statement  In  the  record  sdt>POrtlng 
this.  The  constltntitHi  of  this  state  provides 
that  the  grand  jniy  shall  consist  of  12  Jurors, 
and  a  grand  Jnry  cMnpraed  of  more  or  less 
than  that  number  is  an  unconstltntional  grand 
tarj.  It  farther  appean  by  the  record  that 
lelator  la  now  illegally  confined  In  the  state 
penitentiary,  undw  said  conrletlcm.  at  Hunts- 
TiOe,  Walker  county,  Tex.,  and  that  J.  8. 
Rice  Is  superlntendoit  of  said  p«titentiary. 
It  is  therefore  ordered  and  adjudged  by  thla 
court  that  the  stld  Rice  Immediately  r^ease 
relatw  from  the  jKnitentlaTy  and  from  om^ 
finement,  and  restore  him  to  his  liberty. 


GLBNEWINKEL  r.  BTAm. 
K!ovrt     CHminal  Appeals  of  Texas.  Feb.  21, 

1901.) 

hOUIGIDB-SELF-DSFENSE— EVIDSNCE  —  BAD 
BSPDTATION  OF  DBCBASBD  —  CARRTINO 
DB&OLT  WEAPONS  —  DBFBNDANT'S  KNOWI*- 
EDOB  TEZBRBOr. 

L  Where  defeodaot  interposed  a  plea  of  self- 
defense,  based  on  threats  made  bj  deceased  to 
him  in  person  prior  to  the  homidde,  and  also 
on  previoos  dimcoltles  between  them,  it  was 
error  to  exclude  evidence  of  a  dlfficnltj  betwen 
them,  which,  though  not  a  part  of  the  res  ges- 
tte.  indicated  defendant's  desire  to  avoid  de- 
ceased, who  was  the  aggressor  therein. 

2.  In  a  prosecntiou  tor  homicide,  defended  on 
the  ground  of  self-defense,  it  was  error  to  ex- 
clude evidence  that  deceased  had  the  general 
reputation  of  habitoall^  carrying  deadly  weap- 
ons, BDch  as  piBt<^,  knives,  and  brass  knuckles. 

3.  It  was  also  error  to  exclude  evidence  that 
defendant  knew,  of  his  own  knowledge,  that 
deceased  carried  snch  weapons. 

4.  It  was  also  error  to  exclude  defendant's 
offer  to  prove  by  liimself  that  the  general  rep- 
utation of  deceased  was  known  to  him,  and 
irbat  it  was;  socfa  testimony  being  offered  to 
fxplain  why  defendant,  after  a  difficulty  with 
deceased,  went  back  to  a  saloon  where  it  occur- 
red, and  where  the  kiUlog  took  place,  to  get 
his  neighbor  to  go  home  with  faim,  in  view  of 
the  fact  that  deceased  was  a  dangerous  man, 
and  defendant  had  good  reason  to  believe  that 
he  would  follow  bim  and  Injure  him. 

Appeal  from  district  court  Guadalupe 
county;  H.  Eennon,  Judge. 

Charles  Glenewlukel  was  convicted  of  man- 
^ughter,  and  he  anneals.  Reversed. 

Dtbrell  4k  Mosbsim,  for  appellant  D.  B. 
SImmoiu.  Acting  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
■analaogtater,  and  hla  pnnlahment  assessed 


at  two  years'  confinement  In  the  state  penl* 
tentlary. 

By  bill  of  exceptions  No.  1  It  Is  made  to  ap- 
pear: That  "defendant  ottered  to  prove  by 
witness  August  Wabl  that  be  was  In  the 
saloon  of  ZlegniluUs  on  Uw  afternoon  of  the 
killing,  and  that  there  was  a  difficulty  be- 
tween defendant  and  deceased;  that  It  was 
about  the  ml^e  of  the  afternoon.— of  same 
afternoon  upon  which  deceased  was  kilted; 
that  said  witness  was  In  the  saloon  for  sev- 
eral hours  during  the  afternoon,  and  defend- 
ant and  deceased  were  in  the  saloon  together; 
that  defendant  in  company  with  witness  snd 
one  Schom.  were  seated  at  a  table  in  said 
saloon,  playing  cards,  and  deceased  came  up, 
uninvited,  and  accused  defendant  of  dieatlng 
In  the  game;  defendant  made  no  r^tly  to  de- 
ceased; that  deceased  then  got  behind  the 
chair  of  defaidant  vlio  was  seated  at  the 
table,  and  puahed  defbndanf  a  hat  down  over 
his  face,  and  struck  defmdant  In  the  back 
with  his  fist;  that  defendant  without  resent- 
ing the  attack,  told  deceased  that  he  (defend- 
ant) waa  an  old  man,  over  fifty  years  old, 
with  a  large  fhmlly;  that  deceased  was  a 
young  man,  in  his  prime;  and  that  be  (de- 
fendant) could  not  stand  up  against  deceased; 
and  that  deceased  then  (»lled  defendant  a 
^ray-beaded  tm  of  a  bit^*  and  said  de> 
fendant  had  to  fight  him  (decease^;  that 
deceased  continued  snch  treatment  towaMs 
def«idant  imtll  witness  left  the  saloon;  that 
defendant  all  the  time  protested  against  fight- 
ing deceased,  and  never  at  any  time  scuffled 
in  merriment  with  deceased,  but  pushed  him 
baift  to  iKevent  an  unlawful  attack  upon  his 
person,  and  tiiat  defendant  never  at  any 
Hme,  while  said  witness  was  In  said  saloon, 
called  deceaaed  a  "aon  of  a  bitch,'  but  replied 
only  once  to  deceased  that  deceased  was  'an- 
other,' after  deceased  hsd  repeatedly  called 
def^dant  a  aaa  of  a  bitch,  and  after  deceased 
had  caught  defmdant  In  his  bwrd  and  shook 
him  and  told  bim  he  had  to  fight;  that  the 
abuse  was  not  nratnal,  but  was  all  on  the 
part  of  the  deceaaed.  That  aald  witness 
Wahl  would  have  testified  to  the  foregtring 
facta,  had  the  court  permitted  him  to  do 
so,  but  the  court  upon  objection  at  state, 
rejected  tt  on  tiie  gnnmd  that  it  waa  not 
competent  becaiue  witness  did  not  locate  the 
time  of  the  aftemo<ni  mffldently  to  make 
said  testimony  a  part  ctf  the  res  gestae.  De^ 
fendant  ofCering  aald  testimoay  fttr  the  pur- 
pose ot  showing  that  deceaaed  waa  the  ag^ 
greaaor,  and  for  the  f urttier  imrpose  of  show- 
ing that  there  waa  no  mntual  abuse,  but  that 
deceased  did  all  the  abusing,  and  was  tempt- 
ing def^dant  to  fight  and  for  the  further 
reason  that  such  testimony  tended  to  otplaln 
the  actl«n  of  defendant  in  taking  the  life  of 
deceased,"  etc.  The  court  adda  the  follow- 
ing explattBtlon  to  the  blU:  "That  the  wit- 
ness yftM  not  abto  to  locate  the  time  ao  that 
the  court  might  determine  whether  the  mat- 
ter was  res  geatse  or  not  and,  further,  ttuit 
at  the  time  he  was  offered  there  was  no  evl- 
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dence  In  tbe  record  tending  to  abow  that  de- 
ceased was  engaged  In  a  difficulty  wltb  de- 
feodant  at  the  time  of  the  homicide,  and  the 
testimony  was  not  again  ottered  after  the 
time  liad  been  fixed,  or  after  there  waa  vri- 
dence  to  the  effect  that  deceased  was  the  ag- 
gressor." We  thinli  this  testimony  was  ad- 
missible, and  the  court  erred  In  rejecting  It 
Where.  In  a  prosecution  for  homicide,  defend- 
ant Interposes  the  plea  self-defeuae,  based 
upon  threats  made  by  deceased  to  defendant 
In  person  prior  to  the  homicide,  and  also  up- 
on previous  dlfflcultles  between  the  parties, 
It  is  proper.  In  order  to  show  whether  the 
grounds  for  fearing  death  or  serious  bodily 
harm  were  reasonable,  to  permit  appellant  to 
lay  before  the  jury  all  clrcumatances  which 
would  go  to  show  tbe  character  of  the 
threats,  the  intention  with  which  they  were 
made,  and  the  grounds  of  fear  on  which  de- 
fendant acted;  and  henee  evidence  of  pre- 
vious conversations,  difficulties,  attacks,  and 
threats  Is  admissible,  fiusseil  v-  State,  11 
Tex.  App.  288.  We  have  also  held  that 
where  the  defuse  proved  peaceable  character 
of  defendant,  and  the  violent,  malicious,  and 
dangerous  character  of  deceased,  the  com- 
mission of  divers  acts  of  violence  upon  appel- 
lant by  deceased,  and  the  threats  of  deceased 
to  kill  defendant.  It  is  then  permlMlble  on  the 
part  of  the  defense  to  introduce  an  indict- 
ment filed  about  one  month  before  the  kill- 
ing, charging  deceased  with  an  aggravated 
assault  and  battery  upon  defendant  about 
two  months  before  tbe  killing;  one  of  the 
Issues  In  the  case  being  whether  or  not  de- 
fendant had  reasonable  grounds  of  fearing 
death  or  serious  bodily  barm  at  the  hands 
of  deceased.  To  decide  this  question  correct- 
ly, it  is  permissible  to  introduce  the  exact 
relations  of  tbe  parties  to  one  another,  and 
their  feeling  towards  each  other  and  tbelr 
motives  should  be  known  to  tbe  jury. 
This  being  understood,  an  act  gesture,  or 
word  which  was  spoken  or  done  at  the  homi- 
cide, as  viewed  and  weighed  In  the  light  of 
these  remote  relevant  facts,  becomes  import- 
ant Johnson  v.  State,  S&  App.  17.  11  S.  W. 
667.  As  indicated,  this  testimony  is  admis- 
sible whether  res  gestae  or  not 

Bill  No.  2  complalna  that  the  court  refused 
to  permit  appellant  "to  prove  by  the  wit 
uesses  Fred  Gall*  and  Max  Starcke,  and  de- 
fendant himself,  the  general  reputation  of 
deceased,  Bernhardt  Strempel.— as  to  wheth- 
er said  Strempel  was  a  person  who  habitual- 
ly carried  on  his  persMi  deadly  weapons,  such 
as  pistols,  knives,  and  brass  knuckles,— and 
that  this  was  his  general  reputatiMi  in  the 
community  In  which  he  lived."  This  tes- 
timcmy  was  clearly  admissible,  since  knowl- 
edge of  the  general  r^ntatiiHi  of  deceased 
on  tbe  part  of  appellant  in  this  regard  would 
tend  strongly  to  Illustrate,  explain,  and  ren- 
der probable  the  reasonable  aiq>earanceB  of 
danger  insisted  upon  by  appellant  to  have 
existed  at  the  time  he  committed  the  homi- 
cide.  Horbach  t.  State,  43  Tex.  244;  West 


V.  State.  18  Tex.  App.  640;  LiUy  v.  State,  20 
Tex.  App.  7.  And  bill  No.  0  complains  of  the 
court's  refusal  to  p^mlt  appellant  to  testify 
that  he  knew,  of  his  own  knowledge,  that  de- 
ceased habitually  carried  on  bis  person  dead- 
ly weapons,  such  as  pistols,  knives,  and  brass 
knuckles.  This  testimony  should  also  have 
be^  admitted. 

By  bill  No.  3  it  Is  made  to  appear  that  de- 
fendant "ottereA  to  prove  by  himself  that  tbe 
general  reputation  of  deceased  was  known 
to  him,  and  that  his  general  reputation  was 
that  he  ft^lowed  persiws  upon  the  road,  and 
assaultad  and  Inflicted  serious  bodily  injury 
upon  them,  and  would  have  so  testified.  He 
offered  such  testlmwy  for  the  purpose  of  ex- 
plaining why  defendant  went  back  to  Zle- 
gephals'  saloon  the  last  time  to  get  his  neigh- 
bor, August  Wabl,  to  go  home  with  him.  In 
view  of  the  fact  that  deceased  had  been  a 
desperate  and  dangerous  man,  and  defendant 
bad  good  reason  to  believe  deceased  would 
follow  him  on  the  road  and  Inflict  serious 
bodily  Injury  upon  him.  The  state  objected 
to  tbe  admission  of  said  pri^osed  testimony 
upon  the  ground  that  it  was  immaterial,  and 
the  court  sustained  said  objection."  It  appel- 
lant knew  the  fact  If  it  was  a  fact  that 
deceased  was  in  tbe  habtt  of  following  other 
parties  out  on  tbe  road  and  beating  them, 
and,  appf^endlng  similar  treatment  at  the 
hands  of  deceased,  he  went  back  to  tbe  sa- 
loon to  secure  the  company  of  August  Wahl 
against  such  anticipated  assault  the  coui^ 
erred  In  refusing  to  permit  him  to  so  testify 
For  the  errors  discussed,  the  judgment  Is  re- 
versed nnd  the  cause  remanded. 


HARRIS  V.  STATE. 
(Court  of  GMmloal  Appeals  of  Texas.  Feb.  18. 

1901.) 

CBJMINAL  LAW— APPBAL-INSTRUCTIONS. 

Accused  oannot  complain  of  a  charge  giv- 
en by  tii«  court  on  its  OWB  motioa.  iHien  there 
is  DO  difference  between  it  and  th*  charge  re- 
quested by  himseix. 

Api>eal  from  Tonng  county  conrt;  N.  3. 
Timmona.  Jodge. 
J.  B,  Harris  was  convicted  of  vMatlng 

the  local  option  law,  and  apiwals.  Affirmed. 

D.  B.  Simmons,  Acting  Asst.  At^.  Oen., 
for  tbe  State. 

HENDERSON.  J.  Appellant  was  con* 
Ticted  for  violating  tbe  local  option  law,  and 
bis  punishment  assessed  at  a  fine  of  925  and 
20  days*  confinement  in  the  county  jail.  Tn 
motion  for  new  trial,  appellant  complains 
of  the  cbarige  of  tbe  court  in  Instructing  the 
jury  that  defendant  most  have  acted  1b  good 
fSith  in  accepting  the  agency  of  the  prose- 
cutor to  twy  the  whisky  for  Um.  We  see 
no  difference  In  this  respect  In  the  charge 
given  by  the  conrt  and  that  requested  by 
appelant  We  think  the  question  «f  sale  or 
parcbaae  as  agent  of  tbe  prosscntor  wu 
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fairly  submitted  to  tbe  jury,  and  tbe  facts 
sufficiently  aotlunised  the  verdict  Tbe 
jodgmrat  Is  alBrmed. 


BEINAVIDES  t.  STAHl 
tConrt  of  Otiiniiial  Appeals  of  Texu.   Feb.  21. 

1901.) 

ASSAULT  WITH  IKTBNT  TO  KILL-AUBI— IN- 
«TRUOT10NS-8T7FFICIENCY. 

1,  Defendant  and  his  confederates  attacked 
tbe  Injured  party  at  the  door  of  a  ballroMQ, 
and  he  retreated  within  the  room,  where  they 
followed  and  asain  attacked  him.  Persons 
UTing  near  heard  the  Bhootiog,  and  on  arriring 
OD  the  scene,  sereral  minatea  atterwarde, 
found  defendant  and  hii  confederate*  is  the 
yard  outside  the  hoaaoi.  Eeld,  in  a  prosecution 
for  assault  witb  Intent  to  murder,  tnat  It  was 
not  error  to  fall  to  charge  the  law  applicaUe  to 
aliM,  ance  the  testimtmy  did  not  raise  sn<di  '» 
sue. 

2.  An  instruction  that,  as  all  persons  are  prin- 
cipals who  are  guilty  of  acting  together  in  the 
eommission  of  an  olfenae,  If  defendant's  con- 
federates GSBimitted  the  assault  he  could  not 
be  conrlcted  unless  he  was  presoit.  and,  know 
ins  tbeir  unlawftd  Intent,  aided  tnem  in  com- 
mittlnic  such  assault,  and  it  there  was  reason- 
able doubt  om  sndi  aaestion  he  should  be  ac- 
quitted, suffi^eatlr  presented  the  issue  of  alibL 

Appeal  from  district  eonrt,  DnTal  eoun^; 
A.  I«.  McLane,  Judge. 

Matllde  BenaTldes  was  convicted  of  as- 
sault with  latent  to  murder,  and  be  ^ipeals. 
Afllnned. 

D.  E.  Simmons,  Acting  Asst.  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  murder,  and 
his  punishment  assessed  at  two  years'  con- 
finement In  the  penitentiary. 

The  only  question  presented  by  the  motion 
for  new  trial  Is  alleged  failure  of  the  court 
to  charge  tbe  jnry  the  law  applicable  to  alibi. 
We  do  not  belicTe  tbe  testimony  raises  this 
issoe.  Tbe  evidence  for  the  state  is  clear 
and  condn^ra:  Tbat  appelUmt  was  one  of 
serefml  ivh*  made  a,  nrarderons  assault  upcm 
S.  Oarsa.  The  dlfBcnlty  occurred  at  a  social 
gatbertng  or  ball.  That  Garaa  mm  acting  in 
the  capacity  of  manager,  and  refused  admlt- 
UDce  to  tbe  tttacklttg  crowd  because  they 
were  drunk  and  not  Invited.  Tbey  immedt- 
atdy  assaulted  blm  with  knives  and  pistols. 
This  oecnrred  at  flie  door,  and  he  retreated 
Inside  tbe  room,  teilowed  by  appellant  and 
Us  eonfederatea,  where  Gana  was  again  seri- 
ously attacked  wlUi  knives  and  pistols.  This 
la.  In  substance,  tbe  state's  rase.  Appelant 
introduced  several  witnesses  who  stated  that 
tbey  beard  tiie  abooting  at  Ibe  ballroom,  and 
left  tb^r  respective  residences  tor  tiie  scene 
of  tbe  trouble;  that  It  took  several  minutes 
to  reach  tbe  place,  and  upon  arriving  they 
aaw  appellant  and  one  of  his  coafedentes  In 
tbe  yard  Just  ontalde  tbe  bonse.  This  Is  tbe 
evidence  upon  which  alibi  is  predicated.  We 
do  not  believe  this  evidence  suggests  tbe  Is- 
soe of  aliU.   Among  other  things,  however. 


and  relative  to  this  phase  of  the  case,  tbe 
court  charged  tbe  jury  as  follows:  "Dtfend- 
ant  Matllde  Benavides  Is  Indicted  as  a  prin- 
cipal offender.  You  are  charged  that  all  per- 
sons are  principals  who  are  gnll^  of  acting 
together  in  tbe  commission  of  an  offense.  So 
tbat.  If  yon  believe  tbat  S.  Garza  was  assault- 
ed by  Adolpbo  Saenz,  FeUx  Saenz,  and  I. 
Vela,  or  either  of  tbem,  then  you  must  not 
convict  this  defenduit  for  tb^  act,  unless 
you  are  satisfied  tbat  defendant  was  pres- 
ent, and,  knowing  their  unlawful  intent,  aid- 
ed them  by  bis  acts  In  committing  such  as- 
sault; and.  If  npon  this  Issue  you  have  a  rea- 
sonable doubt  then  you  should  give  blm  tbe 
benefit  of  the  doubt  and  acquit  him.**  There 
was  no  exertion  reserred  to  tbll  portion  of 
the  (Aarge  for  Its  Insufllclency,  if,  indeed, 
sn<A  objection  conld  be  urged.  This  presents 
the  issue  of  alibi.  We  find  no  error  In  tbe 
record  before  us  authorizing  a  reversal  of  tbe 
judgment,  and  It  1>  flierefore  aflltmed. 


LTON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Feb.  13, 
1901.) 

CRIMINAL  LAW  —  APPEAL,  —  STATEMENT  OP 
PACTS-BILL  or  BXOBPTION0-INTOX1CAT- 
INO  LIQUOR8-L0CAL  OPnON-avU»NCB— 
CONSPIRACY. 

1.  Where  the  trial  court,  in  preparing  the 
Btat«nent  of  facte  In  an  appeal  from  a  convlc- 
ttoB  for  violating  the  local  option  law,  does  not 

insert  tbe  orders  of  the  commissioners'  oourt 

Sutting  the  taw  in  force,  but  makes  a  memoran- 
nm  clirectlng  the  clerk  to  Insert  such  orders, 
which  the  clerk  does,  the  orders  so  Inserted  are 
not  properly  in  the  record,  and  should  be  strick- 
en out. 

2.  Failure  of  the  statement  of  facts  on  an  ap- 
peal from  a  conviction  for  violation  of  the  local 
option  law  to  contain  the  orders  of  the  com- 
missioners* eoort  putting  the  law  in  force  is 
cured  by  a  bill  of  exceptloas  which  shows  that 
such  orders  were  introduced  in  evidence. 

3.  A  county  voted  to  abolish  prohibition 
theron,  and  the  result  was  declared  by  the 
commissioaers'  court,  but  it  failed  to  pubUsb 
the  result,  and  It  thereupon  ordered  a  local 
option  election  In  a  certain  precinct  In  the  coun- 
ty. Held,  tbat  a  conviction  for  vMatlon  of  the 
local  option  law,  as  adopted  in  such  precinct, 
would  not  be  reversed  on  the  gronnd  that  the 
order  of  election  .was  v(»d  becaase  prohibition 
was  in  force  in  the  count?  at  the  time  it  wan 
made,  since  the  publication  of  the  result  of  the 
county  election  was  not  aacessaxy  to  the  aboli- 
tion of  prohibition. 

4.  Where  the  prosecuting  witness  in  a  pros- 
ecution for  a  violation  of  the  local  option  law 
admits  a  diriike  to  defeadant  and  of  having 
had  business  troubles  with  him.  and  it  Is  shown 
that  defendant  lowered  prices  in  a  rival  busi- 
ness, it  Is  error  to  refuse  to  admit  testimony 
that  the  prosecutina  witness  was  in  a  similar 
line  of  buriness  with  defendant,  and  had  enter- 
ed into  a  conspiracy  to  break  up  his  business. 

Appeal  from  Himt  county  court;  B.  D. 
Thompson,  Judge. 

Lee  I^(m  was  ctmvlcted  tog  a  vitiation  of 
tbe  local  opUra  law,  and  he  appeolsL  Re- 
versed. 

Bvana  ft  Elder,  tor  i^ipellant  D.  E.  Slm- 
mona.  Acting  Asst  Atty.  Gen.,  for  the  St' 
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DAVIDSON,  P.  3.  This  conviction  was  ob- 
tained for  violating  the  local  option  law  in 
precinct  No.  8  of  Hunt  coun^. 

Motion  is  made  by  appellant  to  strike  out 
certain  portions  of  the  statemwt  of  facts. 
It  appears  In  tills  connection  that  the  court 
made  up  the  statement  of  facts,  and  did  not 
embody  therein,  either  In  wbc^  or  In  sub- 
stance, the  orders  of  the  commissioners'  court 
showing  the  putting  in  force  of  the  local  oii- 
tXm  law  in  said  territory,  but  simply  made 
a  memorandum  directing  the  cleiic  at  that 
particular  point  to  insert  said  orders,  and  the 
clerk,  In  making  up  the  transcript,  did  Insert 
them.  This  cannot  be  done.  See  Ratcllff  v. 
State,  29  Tex.  App.  248,  15  S.  W.  586.  The 
motion  Is  sustained,  and  that  portion  of  the 
statement  of  facts  eliminated.  None  ot  the 
UDs  of  exception  makes  it  appear  that  these 
orders  were  in  fact  Introduced  In  evidence. 
If  It  had  t>een  made  so  to  appear,  this  would 
have  been  sufficient  to  suiH^ly  ttie  defect  In 
the  statement  of  facts.  Burke  v.  State,  25 
Ter.  App.  172,  7  S.  W.  873;  Jackson  v.  State, 
28  Tex.  App.  143,  12  S.  W.  701. 

During  the  trial  appellant  sought  a  con- 
tinuance on  account  of  the  absence  of  two 
witnesses,  whom  he  expected  to  show  that 
the  alcohol  he  Is  (barged  with  selling  was 
not  entered  upon  his  books  of  account  against 
the  alleged  purchaser,  as  testlSed  by  said 
purchaser.  These  witnesses  bad  been  clerks 
of  aptKllant,  and  were  thoroughly  familiar 
with  his  business  and  account  book8,-^n  fact, 
seem  to  have  managed  the  business  for  him. 
This  was  the  crucial  point  in  tdie  testimony 
against  appellant  and  these  witnesses  were 
very  important  However,  It  Is  not  neces- 
sary to  go  further  Into  tbls  question,  as  these 
witnesses  can  be  obtained  upon  another 
trial. 

Appellant  contoids  the  order  for  the  local 
option  election  as  held  In  precinct  No.  3  was 
void  for  the  reason  that  prohibition  was  In 
f<H>ce  In  the  county  at  the  time.  The  bill 
shows  that  in  1885  local  option  was  put  Into 
operation  throughout  the  entire  county  of 
Hunt  Two  years  later  another  election  was 
held  in  said  county,  which  resulted  against 
prohibitltMi.  The  commissioners'  court  de- 
clared the  result  of  the  last  election,  but  fail- 
ed to  publish  the  result  and  It  Is  therefore 
contended  that  local  (^lon  still  remained  In 
force  throughout  the  county.  This  Is  not  cor- 
rect If  In  fact  It  was  necessary  that  the 
county  judge  should  dedare  the  result,  his 
failure  to  do  so  would  not  render  Invalid  the 
will  of  the  people  as  declared  at  the  polls. 
Tbey  had  the  right  to  dedare  local  option  out 
of  the  county,  and  did  so,  and  the  commis- 
sioners' court  80  declared.  The  election  In 
precinct  No.  3,  nnder  which  this  conviction 
occurred,  was  ordered  by  the  commissioners' 
court  at  the  term  which  declared  the  result 
of  the  defeat  of  prohibition  In  the  county. 
This  was  In  accordance  wltib  the  statute. 

During  the  trial  apfiellant  proposed  to 
prove  that  the  prosecuting  witness  was  also 


in  the  same  line  of  badness  In  the  same 
village,  and  had  entered  Into  a  conspiracy 
with  others  to  break  him  up  in  business. 
Under  the  facta  of  this  case,  we  believe  this 
testimony  should  have  been  admitted.  The 
prosecuting  witness  admitted  on  the  trial  his 
dl^ike  for  appelant  and  further  that  tSiey 
had  had  some  business  troubles.  It  Is  fur- 
ther shown  that  when  ai^IIaat  entered  In- 
to business  he  lowered  the  price  of  goods  of 
the  character  be  was  selling,  and  to  some  ex- 
tent this  interfered  with  the  business  of  the 
prosecuting  witness,  and  seems  to  have  out- 
raged bis  feelings.  As  the  matter  of  motive 
and  feelli^  of  the  prosecuting  witness  to- 
wards aj^llant  had  been  entered  Into  in 
different  directions,  It  occurs  to  us  that  the 
evidence  excluded  was  but  a  part  and  parcel 
of  this  same  character  of  evidence,  and 
should  have  been  admitted.  It  further  tend- 
ed to  aftect  the  standing  of  the  witnesses  be- 
fore the  Jury  as  to  credibility. 

Objection  was  urged  to  the  refusal  of  the 
court  to  give  special  InstructionB  requested 
by  appellant  In  regard  to  remarks  alleged  to 
have  been  made  by  the  prosecuting  attorney. 
We  will  not  enter  into  a  discussion  of  this 
matter,  as  the  judgment  will  be  reversed  for 
the  matters  Indicated  atwve.  Speeches  of 
ttie  character  Indicated  should  not  be  in- 
dulged by  prosecuting  attorneys.  Matters 
dehors  the  record  should  not  be  referred  to 
by  way  of  argument  Tbey  do  not  form 
parts  of  the  case,  and  the  use  of  such  ex- 
pressions, and  the  Indulging  of  mcb  remarks, 
and  weaving  such  outside  matters  In  the 
case,  are  wrong.  Its  tendency  Is,  at  least.  In- 
Jnrlons,  and  decidedly  contrary  to  the  spirit 
of  fair  trial.  We  trust  that  counsel  in  the 
future  will  avoid  this  character  of  argument, 
and  that  our  trial  courts  will  use  authority 
to  suppress  such  matters.  The  judgment  la 
reversed,  and  the  cause  remanded. 


RAMETT  V.  aTATID.1 
(Oonrt  ot  Criminal  Appeals  of  Tucat.   Feb.  6, 
190L) 

INTOXIOATING  LIQUORS-INBTOUCTIONS— 

EVIDENCE. 

1.  A  special  charge,  requested  by  accosed.  Is 
properly  retased,  when  it  Is  embodied  ba  the 
main  charge  given. 

2.  The  fact  that  an  emplt^A  has  no  coatrol 
of  the  bnilding  or  the  conduct  of  the  business 
is  no  defense  to  a  prosecation  against  him  for 
keeping  open  a  saloon  for  traffic  on  Sunday,  in 
violation  of  a  statute  anthoriidng  a  conviction 
of  an  employe  as  well  as  the  pn^rietmr. 

3.  Evidence  that  accused  was  In  a  saloon  on 
Sunday,  and  engaged  In  the  buiiness,  and  would 
have  made  a  sale  but  for  the  appearance  of 
the  county  attorney.  Is  admfsslbie  to  show  that 
he  was  keeping  open  the  place  for  trafiBc. 

Appeal  from  laUs  ccnatj  conrt;  J.  B.  Lan- 
caster, Judge. 

Austin  Bamey  was  convicted  of  keying 
open  his  place  of  bu^ess  on  Sunday,  and  ap- 
peals. Afflnned. 

*  Rabnrtnt  dcoM  Fsbruary  27,  UOL 
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D.  E.  Stminoiu,  AcUns  Aast  Atty.  Gen.. 
Air  tibe  State. 

QXNDEIBSOM.J.  AnpeUut  vaa  eonrlcted 
of  keeping  opoi  his  place  of  baslnesB,  to  wit, 
Ua  aalmm.  for  ttw  «ale  of  wblskr,  beer.  et&, 
on  Sunday,  and  Ua  pnnlahinent  aaaeaaed  at  a 
fine  of  $20.  The  vpoat  ^wed  he  waa  a  derk 
or  porter  in  the  antdoy  of  one  Howell,  and 
that  the  boose  or  room  where  the  bnslneaa 
waa  carried  on  also  contained  a  leatanrant, 
and  ttiat  the  entry  to  tb»  two  placea  waa 
tbroogh  the  same  doorway.  There  waa  no 
partltUm  betwera  tbe  restanrant  and  aakMm. 
The  reetaorant  waa  kagt  open  on  Sunday. 
Oa  the  partlcnlar  Sunday  In  qnestlon  It  waa 
shown  anpaUant  was  In  bla  place  of  business, 
— tbat  la,  wbere  he  waa  employed.— and  tbat 
one  Buckingham,  who  seemed  to  hare  been 
In  Waxabadile  at  ttie  time  atteidlng  a  caa- 
femo^  went  Into  the  saloon  for  the  purpose 
oi  buying  acme  whisky.  He  applied  to  ap> 
peUsnt  to  buy  some  whisky,  who  responded 
that  be  gneaaed  be  conld  get  It.  and  walked 
la  btiilnd  the  bar,  and  BwMngbam  gave 
bbu  a  910  not^  and  told  him  be  wanted  a 
pint  of  whisky  "spiked"  with  blackberry. 
Appellant  came  from  behind  the  counter 
preaenUy,  witii  99.60  In  cbange.  and  a  pint 
bottle  of  what  witness  took  to  be  whisky. 
Jnat  about  that  time  Lee  Hawklna,  county 
attoiiHj,  walked  tai,  and  defendant  tamed 
aroond,  and  went  back  behind  the  counter, 
and  came  bade,  and  gave  witness  98^00,  but 
did  not  ddlrer  him  the  bottle  of  whisky. 
He  aabeeqnently  save  bim  the  other  50  cents. 
Appelant  waa  not  connoted  for  a  aale.  bat 
tot  keeping  open  bla  place  of  business. 

The  court  charged  on  principals;  and  also 
chacged  tliat  It  the  Jury  believed  from  the 
evidence,  beyond  a  reasonaUe  donbt,  that  de- 
fendant and  one  Gteorge  WllUama,  at  the  time 
alleged,  were  In  the  house  and  aroond  the 
bar  for  the  purpose  of  traffic,  to  find  defend- 
ant guilty.  Appellant  excepted  to  this 
charge^  and  alao  asked  certain  special  Instruc- 
tiona. 

Tbe  first  spedal  lnstructi«i  waa  not  ro^ 
dered  necessary,  as  the  court  gave  It,  in  sub- 
itance,  in  tlie  main  charge;  that  Is.  that  the 
restanrant  had  the  right  to  keep  open  on 
Sunday. 

Appellant  also  asked  the  court  to  Instruct 
tlie  Jory,  if  they  believed  frun  the  evidence 
tliat  H  B.  Howell  was  a  merdiant  and  en- 
gaged In  the  retailing  of  llquota  In  the  house 
or  building,  and  that  the  same  bnUdli^  was 
occupied  In  connection  with  a  restaurant  and 
thi^  tbe  building  waa  open,  that  Anatin 
Ramey  was  an  employ^  of  Howell,  bvt  tbat 
defendant  had  no  control  over  said  building, 
and  ma  not  permitted  to  oQva  or  dose  said 
building,  or  have  any  control  whatever  over 
or  condnct  of  said  business,  to  acquit  defoid- 
ant.  Appellant  Insists  that  the  charge  of  the 
court  on  prlne^als.  as  affecting  appellant, 
waa  erroneoua,  and  that  the  charge  above 
should  have  beat  given  Instead  thereof.  The 


statute  In  qaestlon  aothortses  a  oonvlctloa, 
not  only  of  tlie  owner  of  a  store,  bat  of  his 
agent  or  enqdoyd;  uid  the  agent  or  empli^* 
can  be  convicted  for  keeping  even,  or  being 
engaged  In  keeidng  fVOD,  a  store  aa  well  as 
tbe  owner,  and.  If  be  does  so  fw  the  purpose 
of  tnffic.  wlU  be  amenable  to  the  penalty 
preeolbed  in  the  statnte.  Mow,  tbe  proof 
showed  that  appellant  waa  present  la  tbe 
saloon:  that  he  was  there  for  ttie  poriraee. 
and  waa  actually  «q^iged  in  tiie  business, 
and,  hot  tor  the  aiipeoranee  oi  the  county  at- 
torney, would  have  perfected  a  sale  of  liquor. 
This  evidence  was  legitimate  to  Bbow  tbat  be 
was  there  engaged  In  the  business;  that  Is. 
In  keeping  open  a  saloon  for  the  purpose  of 
traffic.  There  waa  no  error  in  the  court's 
charge,  and  the  Inatructkm  asked  to  be  glvm 
by  wpeUant  was  prt^»eriy  refused.  The 
judgment  Is  affirmed. 


TRACT  V.  STATE.1 
(Oonrt  of  Criminal  Appeals  of  Texas.  Feb.  13, 
1901.) 

DJSORDBRLT  HOtTSB  — WHAT  C0NSTITDTB8  — 
AFPEAL-PAILURB  TO  REQUEST 
INSTRUCTION. 

1.  Where  the  deCeodaot.  in  a  prosecution  for 
misdemeanor,  does  not  request  a  written  chaKe 
88  to  tbe  weight  of  sccompUce  testimony,  the 
failure  to  instruct  thereon  will  not  be  consider- 
ed on  appeal. 

2.  Under  Pen.  Code,  art  330.  providing  that 
any  room  or  other  place  appropriated  for  the 

Eurpose  of  prostitution  sbau  be  a  disoid^y 
ouse.  ooe  who  employs  women  for  the  pur^ 
pose  of  prostitution,  and  travels  with  them, 
and  receives  a  portion  of  the  proceeds  of  the 
business,  whioh  is  conducted  in  wagons,  may  be 
convicted  of  keeping  a  disorderly  hooso. 

Appeal  ttom  Wise  county  court;  S^  6. 
Tankersley,  Judge. 

Charles  Tracy  was  convicted  of  keeping  a 
disorderly  house,  and  he  appeala  Affirmed. 

Bullock  &  Basbam,  for  appellant  D.  H. 
Simmons,  Acting  Asst.  Atty.  Oen.,  for  the 
8tat& 

HBNDERSON,  J.  Appellant  was  convict- 
ed for  keeping  a  disorderly  house,  and  bis 
punlsbment  assessed  at  a  flue  ct  9200;  hence 
this  I4)peal. 

Appellant  complains  In  the  motion  for  new 
trial  that  the  court  did  not  give  a  charge  on 
accomplice  testimony,  and  he  contends  that 
two  of  tbe  witnesses  were  accomplices,  and 
that  such  a  charge  should  have  been  given 
by  tbe  court  The  record  suggests  appellant 
iB  correct  as  to  two  of  the  witnesses  occupy- 
ing the  attitude  of  accomplices.  See  Stone  v. 
SUte,  22  Tex.  App.  185,  2  S.  W.  S86.  How- 
ever, appellant  asked  no  charge  on  this  sub- 
ject and.  It  being  a  misdemeanor  case,  be- 
fore he  can  complain  a  written  charge  should 
have  been  requested  and  refused. 

Appellant  also  Inalsts  that  the  evidence 
falls  to  support  the  verdict,  In  that  It  Is  not 
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shown.  If  app^ant  was  engaged  In  using 
lewd  women  for  Immoral  purp08e>>  that  be 
was  BO  engaged  at  any  boose.  Under  our 
crastroctlon  of  artlde  800,  Pen.  Code,  we  do 
not  bellere  It  was  necessary  to  prore  that 
appellant  was  keeping  tiie  lewd  wom«i  at 
some  bouse  for  other  bbm's  nses,  as  the  stat- 
ute says  that  "any  room  or  part  ttf  a  bnlldlng 
or  otber  idace  appropriated  or  used  for  eltiier 
pntposes  above  ennaaerated  Is  a  disorderly 
house  within  ttie  meanSsg  of  this  chapter." 
The  proof  Bbowa  that  ai^llant  was  eanylng 
the  women  arowul  throngh  the  oonntry.  stop- 
ping at  Tarloos  places,  and,  wiille  lewd  prac- 
tices were  not  carried  on  In  a  tent,  they  had  a 
tent  along  with  them,  and  the  prostltntlon 
was  carried  on  In  the  hack  and  wagon,  which 
were  under  a|q;>ellanrB  control.  He  was  evi- 
dently the  keeper,  and  reeelTed  a  part  of  the 
proceeds  paid  tbem  for  prostltntlon.  More- 
orer,  he  Is  shown  to  have  hired  them  by  the 
month  to  travel  with  him  In  the  capacity  of 
prostitutes.  The  Jod^ent  Is  afllrmed. 


YORK  V.  8TATH. 
(Oonrt  of  Criminal  Appeals  of  Texas.  Feb.  27, 

1901.) 

CATTLE  THBFT-CIRCUMSTANTIAL  HVIDENCB- 
INSTRDCTIONS— BVIDKNCB-ADMISSIBILrrT. 

1.  Defendant  waa  hired  to  deliver  28  head  of 
cattle,  which  he  had  never  seen,  to  a  person  In 
another  connty.  The  defendant  and  a  negro 
who  asristed  him  bad  trouble  in  getting  the 
cattle  aeroAs  a  certain  creek,  and  lome  got 
scattered  in  the  timber.  The  negro  teetined 
that  Bomc  loom  cattle  ran  throngh  the  highway 
at  a  place  near  where  the  stolen  cow  was  kept. 
The  owner  of  the  house  where  defendant  stop- 
ped for  dinner  testified  that  defendant  only  had 
27  head  of  cattle,  but  he  delivered  2S  head, 
including  the  stolen  cow.  Defendant  daimed 
that  he  did  not  know  he  had  the  stolen  cow 
until  after  the  cattle  were  delivered.  fi«Id. 
that  it  was  error  to  fail  to  submit  the  Issue  of 
circumstantial  evidence  in  a  prosecution  Cor 
theft. 

2.  Where  an  indictment  for  cattle  theft  al- 
leges that  A.  was  holding  the  property  for  G., 
who  was  the  real  owner,  and  the  evidence  es- 
tablishes such  possession,  it  Is  error  to  instruct 
that  defndant  cannot  be  convteted  nntess  G. 
was  the  owner  or  had  the  actual  care  ruH  con- 
trol of  the  stolen  animals,  since  the  accused 
could  only  be  convicted  on  a  showing  that  A. 
had  possession  as  special  owner,  with  the  real 
ownership  in  G. 

3.  It  is  error,  in  an  action  of  cattle  theft,  to 
allow  a  witness  to  testify  to  a  material  state- 
ment of  facts  made  sabseqn«it  to  the  transae- 
tion  by  a  third  party. 

Appeal  from  district  court,  Ttetorla  coun- 
ty; James  C.  Wilson,  Judge. 

John  York  was  convicted  of  cattle  theft, 
and  he  appeals.  Reversed. 

Davidson  &  Bailey,  for  appellant  Cowan 
&  Bumey  and  D.  B.  Simmons,  Acting  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  cattle  theft,  and  his  punishment 
assessed  at  two  years'  confinement  In  the 
penitentiary. 


Exception  was  reserved  to  tba  Court's 
charge  for  falling  to  submit  the  Issue  ot  clr- 
cnmstantial  evidence.  This  was  error.  The 
facts  condnslvely  show  tbia  Is  a  case  of  -dr^ 
cnmstantlal  evidenee.  In  order  to  make 
this  apparent.  It  Is  not  neoeesary  to  detail 
all  of  the  testbnony.  A  tew  at  the  facts  win 
be  snffldent.  Appelant,  ooaployed  by  Thom- 
as &  Friar,  nndertook  to  deliver  28  head  of 
cattle;  drtTtng  them  firom  Ines,  in  Jackson 
county,  to  the  Wofford  pastuM^  In  De  Witt 
county.  Appellant  had  never  seen  the  ca^ 
tie  untii  they  were  coHected  for  Thomas  ft 
Friar,  wblcli  seems  to  have  been  the  day 
previous  to  tte  alleged  ttieft.  t)a  the  morn- 
ing of  the  alleged  tlieft,  appellant  and  a 
negro  undertook  to  carry  the  cattle  between 
the  pMnts  designated.  The  witnesses  de- 
scribe the  day  as  one  of  the  worst  they  had 
ever  seen,-H!alnlng  In  torrents;  the  whole 
country  flooded  with  water;  creeks  and  rlv> 
ers  an  overflowing  their  banks.  About  three 
miles  from  the  starting  point  the  cattle  were 
ftnrced  to  swim  sn  ovaflovred  creek,  and, 
when  those  of  the  cattle  whlA  first  swam 
across  were  escaping  Is  the  brash  and  tlm- 
bw  on  the  opposite  side  oi  the  creek,  some 
of  them  were  stm  on  the  side  from  which 
the  others  stajrted.  The  n^ro.  after  putting 
the  last  of  the  cattle  in  the  creek,  swmm  otw 
and  gathered  up  those  seeking  to  escape,— 
In  fact,  rounded  up  the  entire  bunch.  While 
this  was  being  done,  appellant  was  on  the 
o^poirite  iride  of  the  creek.  In  trouble  with 
his  horse,  which  had  fallen  In  the  mud  and 
irater,  and  be  was  trying  to  get  hhn  up. 
While  appellant  was  thus  enpiged.  the  n^ro 
had  succeeded  In  gathering  tte  cattle  to- 
geUicr,  and  was  trying  to  hold  tbem.  Ap- 
pellant finally  crossed  the  creek,  and  Joined 
the  negro,  and  moved  the  cattle  on  ta  the 
direction  ef  the  Weffonl  ranch.  Hie  n^re 
testified  that  at  ais  ptrint  there  were  some 
loose  cattle  in  the  timbered  bottom,  and 
some  of  these  ran  threogh  the  herd.  It  was 
near  this  point  where  the  alleged  MoUq  cow 
WAS  kept  and  milked  by  the  aneged  qieclal 
owner,  Waldrup^  About  10  or  U  miles  ftom 
this  point  aroeUant  and  the  negro  put  the 
cattle  In  Lynch's  smaU  pasture,  and  went 
to  a  hense  near  by  and  sscored  dlmier.  A 
mile  or  so  before  reaching  this  point,  <me 
head  of  cattle  gave  out  aad  lay  dawn.  The 
negro  was  dls^ai^ed  at  his  request  at  tills 
point,  and  two  boys,  who  am  mesAloBed  In 
the  application  for  continuance,  were  em- 
ployed and  assisted  In  driving  the  cattle 
thence  to  the  Wofford  pasture.  The  cow 
alluded  to  as  being  left  b^ind  was  txronght 
up  and  placed  in  the  herd.  Lynch  testified 
that  he  saw  another  one  of  the  cattle  be- 
longing to  this  herd  left  behind,  and  called 
airpellant'B  attrition  to  it:  that  appellant  re- 
turned in  the  direction  of  the  cow,  but  did 
not  get  It,  and  It  remained  there  and  was  In 
his  pasture  at  the  time  he  testified.  He 
further  testified  that  appellant  then  had  2T 
head  of  catUe.  This  betng  trttSt  It  would 
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establiab  tlw  fact  that  appellant  had  tost  1 
bead.   Wlien  appellant  readied  the  Woflord 
pasture,  a  few  miles  further  on,  he  had  28 
bead.— the  alleged  stolen  cow  said  to  be  one 
of  them.  Appellant  was  UMware  Qiat  he 
bad  the  stolen  cow  until  called  to  his  atten- 
tkm  a  few  days  subsequent  to  placing  the 
cattle  In  Woflord's  pasture.   His  theory  was, 
If  he  drove  the  oow  at  all,  tt  must  hare  got- 
ten Into  the  herd  at  the  place  when  the 
cattle  scattered  through  the  bottom  after 
swimming  the  creA.   The  state  seemed  to 
be  uncertain  as  to  Its  tbeorles,  and  Intro- 
duced eridoice  to  show  that  appelant  had 
lost  two  bead  of  cattle,  one  on  the  east  side  i 
of  Ute  creek  and  the  other  at  the  point  des- 
ignated by  Lynch,  seme  11  or  12  mUes  from 
the  creek*  and  on  the  west  side.   It  Is  a  I 
settled  fact  fnua  this  record,  howerw,  that 
appellant  lost  one  head;  and  it  Is  also  set- 
tled that  the  parties  -wta  sold  the  catUe  to 
Thomas  ft  Friar  were  unable  to  Identify  | 
either  one  of  the  two  animals  mentioned  as 
being  those  sold  by  them  to  Thomas  &  Friar, 
and  which  were  driven  by  appellant.  Ap- 
pellant had  never  ween  the  cattle  before. 
The  only  evidence  relied  uiwn  by  the  state 
to  show  theft  by  appellant  was  the  fact  that  ; 
the  alleged  etxAea  cow  was  found  In  the  i 
Wofford  pasture,  the  inference  being  that  , 
appellant  put  it  tbwe  at  the  time  he  placed  i 
the  herd  spoken  of  in  s^d  pasture.  The  | 
only  party  besides  appellant  with  the  herd 
at  the  creek  was  the  negro-  emjdoye,  and  he.  j 
knew  nothing  of  it,  and  assisted  In  driving  ' 
the  cattle  as  far  as  the  Lynch  pasture.   If  j 
the  cow  was  in  the  herd  at  that  point.  . 
neither  of  the  Lynches  knew  of  It.   If  they  i 
did,  they  faUed  to  testify  to  that  fact.  To 
say  the  least  of  it.  they  were  not  unwilling  | 
witnesses  fOr  the  state.   Mow,  the  question 
sharply  put  is,  when  and  where  did  appel- 
lant get  this  cow,  and  what  Is  the  proof  as 
to  tofcing,  tmdev  the  statement  above?  It 
Is  evident  that,  in  order  to  draw  a  conclu- 
sion of  gaJlt,  we  must  assume  the  tafcln«  , 
from  the  fact  of  possession;  tox  there  is  not 
a  particle  of  direct  proof  ia  the  record  from 
any  witness  who  saw  appellant  take  the 
animal.   The  trial  court  specially  recognised 
this  by  giving  a  charge  on  reasonable  ac- 
count of  recent  pouesslon  of  stolen  prop- 
erty.  Whaee  the  original  taking  la  to  be  in- 
ferred from  the  fact  of  sutisequent  posses- 
don  of  alleged  stolen  prcq;)eri7,  It  Is  a  case 
of  circiimstantlai  evidence.    Appellant  «c-  ; 
cepted  to  the  failure  of  the  court  to  give  this 
in  charge  to  the  Jury.   This  error  alone  de- 
mands a  reversal  of  the  judgment. 

The  cluuve  of  the  court  In  reference  w 
reasMiable  account  given  by  appellant  of  his 
possession  Is  also  emmeous,  and  has  beea  j 
condemned  by  the  decisions  of  this  court  as 
being  upon  tlie  weight  of  the  evidence. 
Wheeler  v.  Bute,  34  Tml  Or.  R.  860.  30  S. 
W.  918.  ' 

It  is  not  necessary  to  discuss  the  orror  as-  i 
!<tfnied  In  regard  to  the  refusal  of  the  con- 


tlnuance,  as  the  wltneoes  may  be  in  at- 
tendance upon  another  trial;  and.  If  not,  the 
matter  will  be  presented  In  diffeient  form 
and  under  dlfCerent  circumstances.  But 
as  presented  here,  it  should  have  been  grant- 
ed, and  It  was  error  to  refuse  it 

There  Is  also  an  erroneous  charge,  which 
we  desire  to  call  to  the  attention  of  the  trial 
court  The  indictment  contained  three 
counts,  one  of  which  alleged  the  irassesslon 
of  the  property  In  Waldrup,  who  was  hold- 
ing the  same  tor  B.  W.  Grifflth,  the  real 
owner,  and  ownership  in  said  Orifflth.  This 
count  is  In  tvoper  form,  and  alme  was  sub- 
mitted under  the  charge  for  the  considera- 
tion of  the  lury.  Under  this  count  the  evi- 
dence must  show  the  possession  in  Waldrup, 
and  the  real  ownership  in  said  QriflHh.  This 
the  proof  showed  beyond  question.  The 
court  charged  the  Jury  that.  In  order  to  con- 
vict, they  must  believe  that  Qrlfflth  was  the 
owner,  or  had  the  actual  care^  contnd.  and 
management,  of  the  animal  charged  to  have 
been  stolen.  The  charge  should  have  been 
that,  in  order  to  convict,  Waldrup  must  have  ' 
the  actual  care,  control,  and  management 
as  special  owner,  with  the  real  ownership 
In  Orifflth,  otherwise,  there  would  have  been 
a  variance  between  the  allegations  and  the 
proof,  and  the  accused  would  be  etmvlcted 
upon  a  charge  not  set  out  in  the  indlctoient 
or  preferred  by  the  grand  Jury. 

While  the  state's  witness  Kutcha  was  be- 
ing examined,  the  district  attorney  was  per- 
mitted to  prove  by  htm  that  in  the  court 
house  In  Victoria,  on  the  day  preceding  the 
trial  of  this  case,  he  stated  to  the  district 
attorney  and  counsel  for  the  stock  assocla- 
tton  that  the  Gosh  cow.  In  the  Bishop  pas- 
ture, was  one  of  tiie  cows  sold  to  Thomas  & 
Friar,  and  one  of  the  cows  delivered  to  de- 
fendant for  Thomas  &  Friar.  The  state  had 
failed  to  prove  by  this  witness,  he  refusing 
to  testify  that  the  Gosh  cow  was  one  of  the 
cows  sold  Thomas  &  Friar  and  delivered  to 
appellant  to  be  driven  to  the  Woftord  pas- 
ture. This  was  a  very  Important  fact,  be- 
cause, if  the  GoBb  cow  was  one  of  those 
delivered  to  appellant  at  Ines,  then  It  Is  more 
than  probable  that  she  escaped  ^m  appel- 
lant at  or  before  reaching  the  creek;  the  al< 
leged  stolen  animal  being  taken.  If  at  all, 
afto-  passing  this  creek.  Under  what  rule 
of  evidence  thta  testimony  was  admitted,  we 
do  not  understand.  The  Judgment  is  re- 
versed, and  tiie  cause  remanded. 


.  GARKBTT  v.  STATE. 
(Court  of  Oriminal  Appeals  of  T«cas.  FcA.  21, 

1901.) 

LARCENY    OP    CATTLE  —  OWNERSHIP  —  EVI- 
DENCE—RECORDED   BRANI>-CLBRK'a  CER- 
TIFICATE —  SUFPIOIENGY  —  CONFUCTIHO 
BRANDS-EXPLANATION— INBTRUOnOHS. 
1.  In  a  sroeecntion  tor  theft  4rf  a  cow,  a  coun- 
ty clerk's  certificate  admitted  in  evidence  stat- 
ed that  <Hi  a  specified  date  the  alleged  owner, 
naming  him,  had  the  following  brand  recorded 
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ia  his  office,  then  givlas  the  brand.  Held,  thnt 
tkt  certificflM  waa  laflwlent  to  render  it  admis- 
■ibie  as  eridenee  ot  the  recorded  brand. 

2.  Where,  in  a  prosecntioQ  for  theft  ot  a 
cow,  a  proper  certificate  of  the  brand  of  the 
allexed  owner  waa  admitted  in  eridence.  other 
testimoDy  to  reconcile  and  explain  the  conflict 
between  the  brand  certified  to  and  that  actually 
placed  on  the  cow  claimed  as  stolen  was  then 
admissible  to  ihow  how  she  came  to  be  thus 
branded. 

8.  In  a  prosecution  for  the  theft  of  a  cow, 
there  was  proof  that  G.  was  the  special  owner 
In  control  of  the  cattle  for  the  party  from 
whom  she  was  stolen.  The  eridence  showed  a 
confiict  between  the  letter's  brand  as  recorded 
and  the  actual  brand  on  the  cow  claimed  as 
stolen.  On  Uie  question  of  ownership  the  conrt 
instructed  that  a  recorded  brand  u  eridence 
thereof  on  animals  on  whidi  it  la  idaced,  and 
that  the  recorded  brand  was  to  be  conslaered, 
with  the  circumstances  in  evidence,  and  then, 
it  the  jury  belieTed  that  the  animals  in  ques- 
tion were  at  the  time  of  tJie  alleged  offense 
the  property  of  O.  as  owner  or  special  own«', 
ownership  was  sufficiently  proved.  Held  error, 
since  it  was  enough  to  leare  the  question  to 
the  jury  without  calling  attention  to  any  par- 
ticular part  of  the  testimony,  and,  moreover, 
the  jury  might  have  felt  authorized  therefrom 
to  regard  the  actual  Iwand  on  the  cow  as  proof 
of  ownership,  whereas  it  was  merely  a  mark  of 
identification. 

Henderson,  J.,  dissenting. 

Appeal  from  district  court,  Gottle  countr; 
S.  I.  Newton,  Judge. 

Jim  Garrett  was  convicted  of  theft,  and  be 
appeals.  Berened. 

Dalton  ft  Britain  and  Montgomery  & 
Hofhea,  for  appellant  D.  B.  Simnuma,  Actp 
In;  Asst  Atty.  Gen.,  for  the  State. 

HEINDERSON,  J.  Appellant  was  convict- 
ed of  theft  of  cattle,  and  his  punishment  as- 
sessed at  confinement  in  the  penitentiary  for 
a  term  of  two  yeara,  and  he  proaecutea  this 
appeal. 

On  the  trial  tlie  state  offered  the  toUowIng 
paper  in  evidence,  to  wit: 
.  "The  State  of  Texas,  County  of  Jack.  Be 
It  remembered  that  on  the  13th  day  of  Febru- 
ary, 18S2,  J.  S.  Robertson,  of  Jack  Co..  Tezaa, 
bad  his  mark  and  brand  recorded  in  the 
clerk'a  oflSce  of  aald  county,  as  followa,  to 
wit: 


kfsrk. 

1  ursnd. 

Location  Of  Brand. 

1  ty 

Left  Side  and  Hip. 

—To  certify  which  I  hereunto  sign  my  name 
and  affix  my  official  seal,  this  the  20th  day 
of  July,  1900.  O.  M.  Whipp,  Coun^  Clerk, 
Jack  Co.,  Texas." 

This  was  offered  for  the  purpose  of  show- 
ing ownership  of  the  cattle  alleged  to  be 
stolen  in  J.  S.  Robertson.  Other  proof  In  the 
case  shows  that  Mon  Garrison  was  the  spe- 
cial owner  in  control  of  the  cattle  for  said 
Robertson.  "Defendant  objected  to  this,  be- 
cause the  evidence  for  the  state  all  showed 
that  the  animal  claimed  to  have  been  stolen 
was  not  branded  with  said  Robertson's  brand, 
but  was  branded  @.  (1)  All  the  witnesses 
who  describe  the  brand  on  the  alleged  stolen 
animal  describe  It  as  Q).   (2)  Becaoae  It  waa 


not  a  copy  of  any  brand  of  caMIe,  and  be- 
cause the  same  failed  to  abow  the  date  of 
recwd  of  the  same.  (8)  Because  the  same 
upon  its  face  is  not  a  certified  copy  of  an; 
record  of  the  county  derk's  office  of  Jack 
county,  but  a  mere  certificate  of  aald  clerk 
as  to  facta,  and  therefore  not  admlaalble  in 
evidence." 

In  the  opinion  of  the  writer,  the  certlflcate 
attached  was  not  sufficient  to  authorise  the 
Introduction  of  the  record  brand  of  Bobert- 
soD.  The  certificate  merely  states  as  a  fact 
that  on  the  14tfa  day  of  February,  J.  S.  Bob- 
ertaon  had  the  following  brand  recorded  in 
the  clerk's  office  of  Jack  county,  then  gives 
the  brand;  whereas,  the  certificate  abould 
have  shown  that  the  brand  as  given  was  a 
copy  at  the  brand  of  said  J.  S.  Bobertaon  as 
It  speared  from  the  books  for  recording 
branda  in  said  Jack  county.  Article  2306. 
Rev.  Civ.  St;  Howard  v.  Bussell.  75  Tex.  171. 
12  S.  W.  B25;  Plaher  v.  tlUman.  8  Tex.  Civ. 
App.  322,  22  S.  W.  523:  1  Greenl.  Ev.  H  485. 
498,  and  notes.  A  majority  of  the  court,  how- 
ever, believe  that  the  certificate  was  suffi- 
cient to  render  the  paper  admlstible,  and  so 
hold.  The  certificate  of  the  brand  being  ad- 
missible in  evidence,  then  other  testimony  to 
reconcile  and  explain  the  conflict  between 
the  brand  In  the  purported  certificate  and 
that  actually  placed  on  the  animal  waa  ad- 
missible; that  Is,  it  was  admissible  to  show- 
how  the  particular  brand  oa  the  alleged  stolen 
animal  came  to  be  placed  there  instead  of 
the  recorded  brand.  Harwell  t.  State,  22 
Tex.  App.  2S1,  2  8.  W.  006. 

The  conrt  gave  the  following  Instruction 
to  the  jury:  "Upon  the  question  of  owner- 
ship, you  are  instructed  that  a  recorded  mark 
and  brand  la  evidence  of  ownership  of  the 
animals  upon  which  it  is  placed.  The  state 
has  introduced  a  certified  copy  of  the  record 
of  the  @  brand  and  mark  In  evidence,  which 
you  may  take  Into  consideration,  tc^ther 
with  all  the  facts  and  circumstances  in  evi- 
dence bef6re  you.  It  any,  and  then,  if  you 
believe  beyond  a  reasonable  doubt  that  the 
animals  In  question  were  at  the  time  of  the 
alleged  offense  the  property  of  Hon  Garri- 
son, as  owner  or  special  owner,  then  the  al- 
l^tlon  of  ownership  Is  sufficiently  proven." 
This  was  objected  to  by  appellant  on  the 
ground  that  the  same  was  upon  the  weight 
of  the  testimony,  and  waa  calculated  to  Im- 
press the  Jury  that.  In  the  court's  opinion,  the 
allegation  of  ownership  had  been  proven,  and 
it  further  assumed  that  the  alleged  stolen 
animal  was  branded  with  said  (£).  If  said 
testimony  was  admissible  (and  the  court  so 
held),  then  it  was  enough  to  leave  the  Jury 
to  determine  the  ownership  from  all  the  evi- 
dence In  the  case,  without  calling  the  Jury's 
special  attention  to  any  particular  part  of 
the  testimony.  The  brand,  evidently,  which 
was  shown  to  have  been  placed  on  the  ani- 
mal, was  not  the  brand  as  shown  by  the  pur- 
pwted  record,  but  a  different  brand;  and,  be- 
ing a  different  brand,  conld  only  be  used,  aa 
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Mnj  «tte  flesh  mark.  Cor  tbe  IdentUkaidon  of 
Uw  animal,  and  could  not  be  used  aa  evi- 
dence of  ownenb^  under  tbe  statute  wltb 
reference  to  recorded  brands,  and,  under  the 
diarse  as  glren.  the  jory  might  have  felt  au- 
thorized to  regard  tbs  brand  in  some  way  as 
proof  of  ownership.  We  would  obserre  here, 
lest  there  be  some  misapprehenslfm,  that, 
while  tbe  evidence  was  admissible  wltli  ref- 
erence to  the  owner's  recorded  brand  and  the 
bimnd  wblch  the  testimony  tended  to  show 
was  cn  the  animal,  all  this  testimony  was 
admissible,  not  fw  the  purpose  of  tiiow- 
log  ownership  under  a  reixwded  tnand,  be- 
cause the  brand  as  shown  on  the  animal  was 
oot  the  recorded  tvand  of  the  prosecutor,  but 
same  could  be  used  as  any  other  flesh  marlt, 
for  the  purpose  of  establishing  the  Identity  of 
the  animal,  and  thus  aiding,  as  a  circum- 
stance, in  establishing  the  owserablp  of  the 
same.  To  Ulustrate,  if  A.,  a  merchant,  had 
lost  a  brown  coat,  with  A.*s  distinctive  price 
marie  thereon,  out  of  bis  stock  by  theft,  ai^ 
B.  was  subsequently,  recently  thereafter, 
found  In  possession  of  a  coat  of  the  same 
«^  and  character,  this  would  be  some  evi- 
dence of  identity,  and  so  t^  to  establish 
ownership.  If,  In  addition  to  this,  the  price 
mark  of  A.  was  found  on  the  coat,  and  It  was 
shown  that  no  other  person  in  that  commu- 
nity used  such  a  price  marie,  these  would  be 
strong  drcumstances  identifying  the  coat  as 
the  one  stolen  from  A.  While  there  Is  no 
statute,  as  in  the  case  of  tbe  brand  of  cattle, 
making  the  price  marie  evidence  of  owner- 
ship, still  these  facts,  with  other  circum- 
stances, might  constitute  plenary  proof  <^ 
identity,  aud  thus  establish  ownership  in  A 
And  so.  in  this  Instance,  the  brand  constitut- 
ing a  distinctive  and  peculiar  flesh  mark, 
together  with  the  color  of  the  cow  lost  being 
of  the  same  color  and  character  as  that  found 
in  the  possession  of  appellant,  these,  with 
other  circumstances,  might  serve  to  Identify 
the  animal  as  tbe  one  alleged  to  have  been 
stoi^  and  thus  establish  tbe  ownership. 
However,  as  stated  before,  we  do  not  believe 
tbe  court  should  have  referred  to  the  brand 
as  was  done  In  the  charge  ^ven.  If  it  was 
referred  to  at  all,  the  jury  should  have  been 
instructed  that  the  brand  on  the  alleged  stol- 
en animal,  being  dlCFerent  from  the  recorded 
brand  of  the  owner,  did  not  constitute  evi- 
dence of  ownership,  and  they  could  only  look 
to  the  same  as  any  other  flesh  mark  which 
might  save  to  Identify  tbe  animal.  The 
Judgment  is  accordingly  reversed,  and  the 
cause  remanded. 


KENXARD  V.  ^TATB. 
(Oourt  of  Criminal  Appeals  of  Tbzas.   Feb.  21, 

1901.) 

CRIMINAL  LAW— MOTION  IN  ARRE3T  OF  JUDO- 
HBNT—SBI^BCTION  OF  JURIES— DISCRIMINA- 
TION AGAINST  NEGROBS— MURDER  IN  SEC- 
OND DEGREE— EVIDENCE. 

1.  A  suggestiOB.  on  a  motion  in  arresL  that 
Mgroas  bid  been  discriminated  against  In  the 


selection  of  grand  and  petit  juries,  comes  too 
late. 

2.  There  was  evidence  ohowiag  that,  on  tlu> 
night  prior  to  that  on  which  defendant  kiiieU 
deceased,  there  had  he«i  troable  between  th^. 
and,  on  the  morning  preceolog  tbe  killing,  de- 
fendant threatened  to  take  the  life  of  deceased, 
stating  that.  It  the  latter  adhered  to  his  acts 
and  statements  of  the  previous  night,  he  (de- 
fendant) would  he  In  the  county  jail  before  12 
o'clock  that  day.  That  night  he  armed  him- 
self, went  to  the  place  of  the  difficulty,  awaited 
the  coming  of  deceased,  and  when  he  camt: 
brought  up  the  matter.  Thereupon  a  conflict 
ensued,  in  which  deceased  was  shot  and  kill- 
ed. Beld,  that  a  conviction  of  murder  in  the 
second  degree  would  not  be  reversed,  though 
there  \raa  evidence  which  strong  traded  to 
reduce  the  killiog  to  manslaughter. 

Appeal  from  district  court*  Grimes  coun- 
ty; J.  M.  Smither,  Judge. 

William  Kennard  was  convicted  ot  mur- 
der, and  he  appeals.  Affirmed. 

D.  E.  Simmons,  Acting  Aast  Atty.  Oen.. 
for  tbe8tat& 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  seven  years'  confine- 
ment in  the  penitentiary. 

The  record  is  before  us  without  bill  of  ex- 
ceptions. Subsequent  to  the  conviction,  ap- 
pellant suggested  In  arrest  of  judgment  that 
negroes  had  been  discriminated  against  Iti 
the  selection  of  grand  and  petit  juries  in 
Grimes  couuty,  where  the  killing  and  the 
conviction  occurred.  This  should  have  been 
presented  before,  and  not  subsequent  to,  tbe 
triaL  Gamett  v.  State  (Tyler  Term,  1900), 
60  S.  W.  765,  and  authorities  there  cited.  It 
is  therefore  unnecessary  to  review  the  mat- 
ters presented  In  the  motion  in  arrest  of 
judgment  In  passing,  we  would  say  that 
the  evidence  on  Uie  motion  tn  arrest  of  judg- 
ment doe's  uot  support  tbe  contention.  At 
prior  terms  of  the  court  covered  by  tbe  tes- 
timony negroes  had  been  Impanded  upon 
grand  and  petit  juries. 

In  motion  for  new  trial  appellant  contends 
that  the  evidence  Is  Insufficient  to  support 
the  conviction.  There  la  evidence  which 
strongly  tends  to  reduce  the  killing  to  man- 
slaughter, but  the  evidence  as  well  justifies 
the  conclusion  of  the  jury  that  appellant  was 
guilty  of  murder,  and  we  cannot  reverse  be- 
cause the  jury  saw  proper  to  adopt  the  lat- 
ter instead  of  tbe  former  theory.  There  had 
been  trouble  between  the  parties  A  a  socf&l 
gathering  the  night  prior  to  tbe  killing.  On 
the  morning  of  and  preceding  the  killing 
appellant  threatened  to  take  the  life  of  de- 
ceased, stating.  If  deceased  adhered  to  his 
acts  and  statement  on  the  previous  night, 
that  he  (appellant)  would  be  In  the  county 
jail  before  U  o'clock  that  day.  He  armed 
himself,  went  to  the  place  of  the  difficulty, 
and  awaited  the  coming  of  deceased,  and 
when  he  came  brought  up  the  matter.  A 
conflict  ensued.  In  which  appellant  shot  and 
killed  deceased.  If  appellant  went  to  the 
point  designated  to  encnte  his  threat  and 


Digitized  by  Google 


132 


(Tex. 


bn>i]«ht  on  tlie  dlfllcult7  which  terminated 
In  death,  he  certainly  would  be  guilty  of  at 
least  murder  in  the  second  degree.  This  the- 
ory Is  atroi^ly  supported  by  the  tratimony. 
It  Is  ncrt  necessary  to  state  the  evidence  bear- 
ing upon  manslaughter.  The  Judgment  la 
afUrmed. 


FRAZIER  V.  WACO  BLDO.  ASSN.i 
(Court  of  CIvU  Appeals  of  Texas.  March  61, 

1001.) 

TRESPASS  TO  TRT  TITLE— ISSUES  AND  PROOF 
—  VARf JUICE  —  DESCRIPTION  IN  SHERIFF'S 
DEED  —  LATENT  AMBIOUITT  —  PAROL  EVI- 
DENCE —  ADMISSIBILITY  —  NEW  TRIAL  — 
OROUNDa-WAIVER. 

1.  The  abstract  of  title  filed  by  plaintiff  in 
an  action  of  trespass  to  try  title  stated  that 
he  relied  on  "a  copy  of  an  execution."  while 
the  instrumeDt  read  in  evidence  was  a  copy  of 
an  alias  execution.  ffeM,  that  there  was  no 
variance. 

2.  Parol  evidence  is  admissible  to  explain  or 
remove  a  latent  ambiguity  in  the  description 
of  land  conveyed  by  a  sheriff's  deed. 

3.  The  description  of  land  given  in  a  petition 
in  trespass  to  try  title  contained  an  additional 
description,  but  did  not  tend  to  vary  the  de- 
scriiition  stated  in  the  instruments  of  title  re- 
lied on.  Held,  that  there  was  no  variance  be- 
tween the  pleadioKB  and  proof. 

4.  Parties  claiming  title  as  against  a  judg- 
ment debtor  under  a  sheriff's  deed  are  not  re- 
(|uired  to  connect  Iiim  with  the  sovereignty  of 
the  soil,  in  order  to  recover  judgment  against 
him  in  an  action  of  trespass  to  try  title. 

5.  That  a  building  association  has  no  right 
to  sue.  becanse  it  has  not  paid  its  franchise 
tax,  is  not  gronnd  for  a  new  trial,  unless  the 
objection  is  raised  before  judgment;  and,  U 
raised  for  the  first  time  on  motion  for  a  new 
trial,  ft  is  properly  disregarded. 

Ai^eal  from  district  court,  McLennan  coun- 
ty; Marshall  Surratt.  Judge. 

Action  by  the  Waco  Building  Association 
against  James  C.  Frazier.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Jas.  I.  Moore,  for  ^>pellant  U  W.  Ca.mp- 
bell,  for  appellee. 

FISHIfiR,  a  J.  The  vpellee.  Waco  Build- 
ing AssodatlDii,  which  was  the  plaintifl  be- 
low, filed  its  suit  In  the  usual  form  of  tres- 
pass to  try  title  against  aivellant  and  sev- 
eral other  defendants  m  the  2&tti  day  of  June. 
1889,  and  on  November  21,  1899.  filed  Its 
first  amoided  original  petltliHi,  pleadtaig  spe- 
cially Its  title  to  the  land  in  controversy,  on 
which  trial  iraa  had.  and  In  which  appellee 
alleged:  That  It  was  a  corporation  duly  in- 
c(wponted  under  the  laws  of  th«  state  of 
Texas,  with  Its  alRoe  and  place  of  business 
In  Waco,  McL^uian  county,  Tex.  That  «x 
the  14th  day  of  May,  1887.  It  recovered  a 
Jndgm^t  In  cause  Xo.  5,726  in  the  Nine- 
teenth district  court  of  McLennan  county, 
Tex.,  against  James  C.  Frasfw  and  other 
defendant  in  said  suit,  tor  a  large  sum  of 
money,  wlilcb  Judgment  was  still  unsatisfied 
and  unpaid.  That  oa  May  16th  it  caused  an 
abstract  of  said  Judgment  to  be  made  out, 
filed,  recwded,  and  Indexed  tn  the  Judgment 

<  Writ  of  error  denied  by  supreme  court. 


records  of  H(d^«man  county,  Tex.,  alteging 
and  claiming  a  Judgment  lien  ou  the  land 
sued  for.  That  afterwards,  on  July  5.  1897. 
1  it  caused  to  be  Issued  on  said  Judgment  an 
alias  execution,  which  alias  execution  was 
delivered  to  the  dierlff  of  McLennan  county. 
Tex.,  and  by  blm  on  same  day  was  levied 
iQMUi  a  number  of  irieces  vt  real  estate; 
am<nig  others  bdng  the  ftdlowing,  which  was 
levied  upon  as  the  property  of  the  defend- 
ant James  C.  Frasier:  "liOts  Kos.  one  il). 
two  (2),  three  (3).  four  (4).  and  five  (5)  lu 
bloA  No.  aevai  cb.  situated  in  East  Waco, 
McLoman  coimty,  Texas,  on  the  nwtbweitt 
side  of  Elm  street,  in  what  is  known  as 
*Reniclt*s  Addition  to  the  City  of  Waco,'  and 
sometimes  called  the  'Railroad  Addition  to 
the  Olty  of  Waco.' "  That,  pursuant  to  said 
levy,  sale  was  made  of  said  lots,  and  the 
same  were  bid  in  by  appellee,  and  deed  ex- 
ecuted to  it  therefor,  whldi  deed  was  dated 
October  4,  1887,  and  acknowledged  Novem- 
ber 6,  1887.  and  was  duly  recorded  In  the 
deed  reco^  of  McLennan  county.  Tex. 
That  oo  November  10,  1887.  It  caused  to  be 
issued  OD  said  Judgment  another  alias  execu- 
tion, which  was  on  November  24, 1S97,  levied 
upon  the  same  pnverty  described  above. 
That  the  reasonable  rental  value  of  said  prop- 
erty was  HOO  per  month,  snd  that  appelUmt 
had  been  receiving  the  roits  tince  the  date 
of  its  deed.— and  referred  to  and  made  a  part 
of  Its  amended  petition  the  abstract  of  title 
previously  filed  in  the  cause,  and  pr^ed  for 
Judgment  for  the  restitution  of  the  pf^lscA 
sued  for,  and  for  rents  and  costs.  And,  in 
the  event  it  should  be  held  not  to  be  entitled 
to  restitution  of  the  premises,  it  prayed  for 
foreclosure  of  Its  Judgment  and  execution 
lien,  and  fw  general  idief.  On  the  trial  of 
;  the  cause,  appellee  relied  entirely  upon  its 
i  title,  and  abandoned  its  prayer  for  foreclosure 
;  of  its  Judgment  and  execntlon  lien.  The  de- 
fendants other  than  Vra^er  disclaimed  all 
interest  in  the  premises  sued  for,  and  were 
allowed  Judgment  against  appellee  for  their 
costs,  and  do  not.  therefore,  Join  in  this  ap- 
peal. Defendant  James  C  Frailer  on  Fel»- 
ruary  1.  1800.  filed  his  first  amraded  original 
answer;  setting  up  (1)  g«i«al  demurrer; 
(2)  plea  of  not  guilty;  and  (8)  set  up  ami 
claimed  the  premises  sued  for  aa  his  home- 
I  stead,  allegii^  bis  former  occupancy  of  the 
I  premises  as  a  homestead  with  his  family, 
that  be  dalmed  the  same  as  a  homestead, 
that  be  had  no  other  homestttd  then,  that  he 
had  nevw  procured  any  otiier  homestead, 
that  he  never  left  the  premises  sued  for 
with  the  Intention  at  abandoning  them  as  a 
homestead,  and  that  he  had  never  aband<med 
said  premises,  and  that  be  still  claimed  the 
same  as  a  homestead,— and  prayed  for  a  de- 
cree of  court  declaring  the  premises  sued  for 
I  to  be  his  htmieBtead,  and  to  be  exeunt  from 
I  sale  under  the  Judgment  of  appellee,  and  that 
I  the  sale  heretofore  made  of  the  inremlses  be 
,  set  aside,  and  the  deed  made  to  appellee  be 
'  canceled  and  annnlled,  and  the  dotid  opon 
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ai9^Dut*t  title  coat  said  sale  and  deed 
be  xwsoTed.  On  the  Isauea  thus  formed,  on 
May  3S,  1900,  the  cauee  went  to  trial  before 
a  Jury,  and  resulted  In  a  retdlct  and  judg- 
ment for  ai^ellee  for  the  land  sned  f<»,  un- 
der a  peronptory  charge  of  the  court 

We  find  the  following  facts:  <1)  PlainUff 
Introduced  and  read  In  evidence  a  certified 
copy  of  a  judgment  of  the  Nineteenth  dis- 
trict court  of  McLennan  count7.  Texas,  ren- 
dered on  the  14th  day  of  May,  1807,  In  cause 
Ko.  5,7ae.  entitled,  "Waco  Building  Associa- 
tion T.  Jas.  I.  Moore  et  aL";  the  other  de- 
fendants In  said  cause  being  Thomas  Moore, 
John  Moore,  T.  P.  Moore,  Loke  Moore,  Bart 
Moore,  and  defendant  James  O.  Frazler;  said 
Judgment  being  against  the  defendants  Jas. 
L  Moore.  Tbos.  Mowe.  T.  P.  Moore,  Luke 
Moore,  Bart  Moore,  and  J.  C.  Frazler  for  the 
snm  of  917,002.72,  and  against  James  L 
Moore,  John  Moore,  Tom  P.  Moore,  Luke 
MoMe,  Bart  Mocwe,  and  Jamea  C.  Fraaler 
for  $14,610.18,  and  against  James  I.  Mowe, 
John  Moor^  T.  P.  Moore.  Luke  Moore,  and 
Bart  Moore  fw  98,0T&.62:  all  said  aums  bear- 
ing Interest  from  date  at  6  per  cent,  per 
annum,  whldi  judgment  Is  recorded  in  vol- 
ume U,  on  pages  289  et  aeq.,— one  of  the 
ndnnte  books  of  said  Nineteenth  district 
eonrt.  (2)  An  alias  execution  based  on  said 
judgment,  dated  ivHj  S.  1887,  Issued  by  the 
clerk  of  this  court,  with  the  return  of  the 
sheriff  Indorsed  th«eon,  showing  it  came  to 
his  hands  on  the  Btb  day  of  July,  1897,  and 
was  on  same  day  levied  upon  certain  pnv- 
erty  described  In  said  return.  Amwig  the 
list  of  the  property  thus  set  out  and  describ- 
ed Is  the  following,  which  said  return  shows 
to  bare  been  levied  upon  as  the  pn^r^  of 
defendant  James  C.  Frazler,  to  wit:  "Lots 
1.  2,  8,  4,  and  5  In  block  7  of  the  phtt  of 
Eaat  Waco,  situated  on  the  X.  W.  aide  of 
Elm  atreet  In  said  East  Waco,  McLennan 
county.  Texas;"  said  alias  execution  being 
farther  Indwsed,  showing  the  iwi^rty  above 
described  to  have  be&a  advertised  according 
to  law  tot  the  time  and  in  the  manner  re> 
quired  tot  such  sales,  and  the  sale  of  the 
same  at  the  court-house  door  In  Waco,  Mc- 
Laman  county,  Tex.,  on  Tnesdi^.  the  4th 
day  of  October,  1807,  when  the  same  was 
struck  ott  ta  the  Waco  Building  Assodatlon, 
the  i^ntlff  In  tbls  cause,  for  the  sum  of 
91,900;  and  said  alias  execution  was  returned 
BO  indorsed  and  unsatlsfled  as  to  the  re- 
malttdn  doe  ttieremi;  said  return  being  rign- 
ed.  **J.  W.  Baker,  l^erlff  McLennan  Conn^, 
TexBM,  by  J.  H.  Lockwood.  Deputy."  (S) 
An  affidavit  of  Lb  W.  Campbell,  attorney  for 
pbilntJir,  setting  up  the  loss  of  the  ordinal 
deed  made  to  plaintiff  by  J.  W.  Baker,  sher- 
iff of  McLennan  coun^.  Tex.,  dated  October 
4.  1897;  said  affidavit  being  dated  December 
1,  1899  and  filed  among  the  papws  of  this 
cause  on  the  2d  day  ot  December.  1809.  (4) 
An  abstract  of  the  judgment  of  the  Nine- 
teenth district  court  of  McLennan  county, 
Texas,  In  cause  Na  6.720,  atyled.  "Waco 


Building  Associati<m  v.  James  Z.  Moore  et 
al.,"  being  the  judgment  first  Introduced  in 
evidence  by  the  plaintiff  in  tills  cause;  show- 
ing same  to  have  been  filed  with  the  detk 
of  the  county  court  of  McLennan  county, 
Tex.,  on  the  ICth  day  May.  1887,  and  re- 
corded and  Indexed  In  the  judgment  records 
of  said  county  on  same  date,  in  volume  6, 
on  pages  28  and  29  of  said  record.  (5)  Certi- 
fied copy  of  deed  from  J.  W.  Baker,  sheriff 
of  McLennan  county,  Tex.,  to  plaintiff,  dated 
Octobo:  4.  1887,  and  filed  for  record  In  tiie 
clerk's  office  of  McLennan  county,  Tex.,  on 
the  6th  day  of  Novemba.  18&7,  and  recorded 
In  volume  119,  on  page  894,— one  of  the  deed 
records  of  McLennan  county,  Texaa,— which 
deed  purported  to  ctmvey  to  plalntiffla  the  fol- 
lowing described  property,  as  the  property 
of  the  defendant  James  O.  Fraalar,  to  wit: 
"Lots  1.  2.  8,  4,  and  5  In  block  7  9a  the  plat 
.  9t  Bast  Waco,  situated  on  the  M.  W.  side 
of  Elm  street  In  said  East  Waco,  in  Mc- 
j  Lennan  county,  Texas."  We  alaa  find  that 
the  anieilant,  James  C.  Frasier,  was  at  the 
time  of  the  levy  of  the  writ  of  exeeotion  and 
the  sale  thereunder  the  owner  of  lots  1,  2, 
I  3,  4,  and  5  In  block  7  on  the  plat  of  Bast 
I  Wacob  which  UodE  was  situated  on  the  north- 
j  west  side  of  film  street,  as  shown  by  tlie 
plat  and  map  of  Sast  Waco;  and  we  find 
from  the  evidence  of  the  appellant,  Praaler, 
in  coooection  with  the  description  given  la  the 
instruments  above  set  cmt,  that  the  above- 
desci^nd  properly  la  the  property  in  contro- 
versy, and  was  the  property  levied  upon  and 
sold  and  conveyed  by  the  sheriff's  deed.  We 
also  find  that  the  property  was  not  at  the 
time  the  bomotead  of  appellant  Fraaler,  but 
his  homestead  was,  at  the  time  of  the  levy 
and  sale,  altnated  In  Bosque  county,  T^ 

Thers  is  no  merit  In  appellant's  first  as- 
signment oC  error,  which  is  as  follows:  *1Ae 
court  wred  In  permitting  plaintiff  to  Intro- 
duce and  read  In  evidence  the  certlfled  copy 
of  the  alias  execution  in  the  case  of  the 
I  Waco  Building  Assodatbm  v.  James  I. 
Moore  et  aL,  because  the  Instmnmit  offered 
In  evidence  Is  not  described  m  the  abstiract  of 
title  filed  by  plaintiff  In  this  cause.  In  tbls: 
the  abstract  refers  to  a  certlfled  copy  of  an 
execution,  etc.,  wliUe  the  Inatnmiettt  read  In 
evidence  is  a  certified  copy  of  an  alias  execu- 
tion, and  not  an  original  exacati<w.'*  There 
Is  no  variance  between  the  instrument  de- 
scribed In  tiie  abstract  of  title  and  that  tittef- 
ed  In  evidence,  ^le  abstract  of  title  calls 
tor  a  coipy  ot  an  execution.  The  instnunent 
offered  In  evidence  which  was  objected  to  is 
a  cow  of  an  allaa  aecutloo.  The  abstract 
did  not  state  that  the  plaintiff  reUed  iqxm  an 
original  execution,  but  used  the  fficpresslui 
**copy  of  an  execution."  An  alias  execution 
is  undoubtedly  an  execution,  although  tt  may 
not  have  be»  the  first  that  was  Issued. 

The  appellant  objected  to  the  evidoice  ot 
title  offered  by  appellee  becauw  tiie  proporty 
was  not  ■uffldently  described  in  the  return 
Indorsed  upon  the  executim  and  In  the  ■sher* 
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ilTs  deed,  and,  In  this  connection,  cootendB 
that  the  parol  erldence  of  the  aK>^ant, 
Prazler,  elldted  by  appellee  upon  his  cnws- 
examlnatlon.  was  not  admissible  for  the  por- 
pose  of  aiding  the  descrlpdon  or  ot  Idend^- 
Ing  the  land  In  controrersy.  n^e  description 
given  In  the  return  of  the  otAcer  Indorsed  up- 
on tbe  execution  and  In  the  deed  executed 
him  la  not  so  uncertain  that  It  could  not  be 
given  aivllcatlon.  It  describes  and  conveys 
lots  1,  2,  3,  4.  and  5  in  block  7  of  Bast  Waco, 
situated  on  the  northwest  side  of  Elm  street 
In  East  Waco,  In  McLennan  county,  Teza& 
This  may  be  a  good  description;  but  it  Is  con- 
tended by  appellant  that  It  is  uncertain,  for 
the  reason  that  the  plat  of  East  Waco  rtiows 
that  there  are  other  bloAs  and  lots  d  the 
same  number  In  Bast  Waco  In  a  northwest 
direction  from  Elm  street,  but  thae  is  no 
block  No.  .7  on  the  northwest  side  of  Elm 
street  The  Mock  called  for  In  the  descrip- 
tion given  mast  lie  along  the  side  of  Elm 
street  The  testimony  of  Frazler  upon  his 
direct  examination  Is  to  the  effect  that  the 
map  of  Bast  Waco  shows  that  there  are  oth- 
er UoAs  In  a  northwest  direction  from  Elm 
street:  but  there  are  none  but  block  7,  which 
be  owned  and  daimed,  situated  <m  the  side 
of  Elm  street  This  witness,  in  effect,  upon 
cross-examination,  testified  ttiat  the  land  de- 
scribed in  the  Instruments  of  titie  offered  by 
the  idalntlff  was  the  lots  In  contnvosy,  and 
they  were  th%  only  lots  that  he  owned  on 
the  northwest  side  of  Elm  street  In  Bast 
Waco.  This  portion  of  his  evidence  was  ob- 
jected to  by  tbe  aH>eIIant  If  there  Is  am- 
biguity In  the  description,  It  Is  not  patent 
but  arises  only  when  the  attempt  is  made  to 
apply  It  to  the  lots  In  controversy.  An  am- 
biguity of  this  character— in  other  words,  one 
that  to  latent— can,  as  In  transactions  be- 
tween Individuals,  be  explained  or  removed 
by  extrinsic  evidence.  But  there  are  deci- 
slODS  to  the  effect  that  a  resort  to  such  evi- 
dence Is  not  permissible  to  aid  a  description 
Id  a  sheriff's  deed.  There  never  have  been 
any  solid  reasons  given  why  such  a  distinc- 
tion should  have  ever  been  recognised;  and 
— wlsdy,  we  think— the  tendency  of  the  re- 
cent decisions  of  the  supreme  court  of  this 
state  Is  to  ignore  any  such  distinction,  and 
to  recognise  tiie  right  to  Invoke  the  aid  of 
parol  evld«ice  In  order  to  Identify  the  land 
described.  Wilson  v.  Smith,  SO  Tex.  366; 
Hermann  v.  Likens.  90  Tex.  448,  SO  a  W. 
282;  Plenun  v.  Sanger,  98  Tex.  163.  53  8. 
W.  1012. 

In  disposing  of  the  third  assignment  of  er- 
TOT,  it  Is  only  necessary  to  state  that  we  do 
not  think  there  was  any  Tsrlanee  between 
the  description  of  the  land  described  in  the 
plaintiff's  petition  and  that  in  the  instru- 
ments of  title  uiKHi  which  It  relied.  The  de- 
scripU<m  given  In  the  petition,  complained  of, 
was  simply  an  additional  description,  bot  did 
not  tend  to  vaiy  that  stated  In  tbe  instm- 
moitt  ot  titie  <^ered  by  tbe  plaintiff. 

We  do  not  ondovtand  tin  lav  to  be  as 


1  contended  for  in  appellant*8  fovttt  urign- 

I  ment  of  errtv.  Tbe  a^lidlee  vras  not  require 
ed  to  extend  Its  titie  back  beyond  Prasier, 
tlie  Judgment  debtor,  and  connect  him  with 
tlie  sovereignty  d  tlie  soU. 

The  court  was  correct  in  the  pemnptory 
Instmction  given  to  return  a  verdict  In  favor 
of  the  an>ellee.  The  evidmce,  twyond  con* 
trovwsy,  dearly  shows  that  tfae  appellant 
had  no  homestead  Interest  in  the  propo^  In 
controversy,  but  his  homestead  was  at  the 
time  €t  the  levy  and  sale,  and  for  many  years 

;  prior  thereto,  in  Bosqoe  county.  Tex.;  and, 
as  to  the  question  of  descripti<m,  there  was 
really  no  Issue  of  fact  raised  concemlns  It 
Tbe  description  given  in  the  Instmrnents  re- 
lied upon  by  ttie  plaintiff,  together  with  tbe 
only  parol  evidence  bearing  upon  that  ques- 
tion in  tbe  record  (ttiat  is,  the  testimony  of 
the  appellant  himself),  deariy  and  unmis- 
takably estabUsfaes  tbe  tMt  that  tbe  lots  de- 
scribed were  those  that  were  conveyed  by  tbe 
sheriff's  deed  to  the  appellee. 

There  was  no  error  in  tiie  coorf  s  ovmtuI- 
Ing  the  amended  motion  for  a  new  trial  on 
the  grounds  daimed  in  app^lant's  eighth  as- 
signment of  error.  The  right  of  the  appel- 
lee to  bring  and  maintain  the  suit  because  It 
bad  not  paid  Its  franchise  tax  shonld  have 
been  raised  before  Jodftmeirt,  and  came  too 
late  when  tint  presented  by  tbe  motion  for  n 
new  trial.  Further,  we  are  also  of  the  0[>ltt- 
lou  that  the  sutwequent  payment  ot  tbe  tax 

I  related  back  and  revived  whatevn-  rights  the 

j  appellant  had  at  the  time  the  suit  was  In- 
stituted. We  find  no  error  in  tiie  rectnd. 
and  tbe  Judgment  la  affirmed.  Affirmed. 


LED  T.  BRITISH  &  AUBHUCAN  BCORTO. 

00. 

<Oonrt  of  GIvU  Appeals  of  Tnas.  Ilardi6, 

lOOL) 

HOllBSTBAI>-MORTQAQS-F0RBCLO8CRB— RBS 
JUDICATA— R1QHT8  OF  PURCHASER. 

1.  A  Judgmi^nt  sustaloiog  defendant's  plea  of 
limitations  in  an  action  on  notes,  with  a  fore- 
dosure  of  a  trust  deed  given  to  secare  pay- 
ment thereof,  does  not  derive  plaintiff  of  any 
rightB  be  may  have  to  foreclose  tbe  deed  under 
the  power  of  sale,  since  such  Judginent  merely 

'  declares  that  the  remedy  sougbt  ui  the  action 
does  Dot  exist. 

2.  A  surviving  husband  having  power  to  cre- 
ate a  valid  lien  on  his  interest  in  the  home- 
Btead  by  a  deed  of  trust  a  purchaser  nnder 
such  deed  will  acquire  all  the  rigbta  of  the 
basband,  induding  the  right  to  ue  use  and 
posseBsioD  thereof. 

3.  Tbe  provision  of  Const  art  16^  I  02,  that 
in  a  controversy  between  the  heirs  and  tfae 
snrviving  husband  or  wife  the  homeatead  can- 
not be  partitioned  during  the  life  of  the  sur- 
vivor, has  no  application  when  a  third  party 

i  asserts  rights  in  the  faopieStead  as  a  purchaser 
nnder  a  valid  deed  of  trust  ueeutM  hy  the 
hnsbsnd  after  his  wife's  destii. 

Appeal  frmn  district  court  Kown  connty; 
J.  O.  Woodward,  Judge. 

Action  by  the  British  A  Amwlcan  llort- 
sage  Gfunpany  against  W.  J.  Lee.  From  a 
Judgment  for  part  of  the  relief  demanded. 
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both  parties  appeaL  Afflrmed  in  part,  and 
rerened  In  part 

G.  N.  Uarrtson.  for  plalotUF.  T.  a  WU- 
fclpaon.  for  defendant. 

FISUER,  a  J.  On  May  7.  1900,  appeUee 
filed  its  aecond  amended  OTlglnal  petition, 
upon  whlcb  trial  was  bad.  It  alleged  sub- 
stantialiy  tbat  on  Febmary  11.  1880.  appel- 
lant executed  and  delivered  to  Albert  B.  Shat- 
tnck.  trustee,  a  certain  deed  of  trust  upon 
Lbe  tracts  of  land  in  controversy  In  tbis  suit, 
for  tbe  purpose  of  secarlng  tbe  payment  of 
certain  indebtedness  evidenced  by  notes  due 
Albert  L.  Richardson,  and  wbicb  notes  on 
October  14,  1882.  became  the  pr^rty  of 
af^ellee;  that,  default  bavlng  been  made  In 
tbe  payiuent  tit  aald  indebtedness,  tbe  snb- 
stitnte  trustee  im  May  2.  1S88.  sold  said  land 
undw  tbe  power  given  In  aald  deed  ot  trust, 
at  wblcb  sale  appellee  became  the  purchaser, 
and  received  a  deed  to  same  from  said  trus- 
tee; that  about  the  day  of  May,  1898, 

appellant  entered  upon  said  lands  and  eject- 
ed ank^ee  therefrom,  and  still  unlawfully 
withholds  the  same  from  ^veUc^t  convert- 
ing tbe  rents,  profits,  revenues,  etc.  Appel- 
lee prayed  for  judgment  for  tbe  title  to  and 
poBsesaion  of  said  lands.  A]^>^lant  filed  his 
first  amended  original  answer  on  December 
7,  1897,  in  which,  among  other  things,  he 
claimed  homestead  rights  in  the  160-acre 
tract.  On  the  same  day  tbe  Interveners. 
Clara  Pearl  Lee  and  Shn'ma  Cuma  Lee,  filed 
their  third  amended  answer,  in  which  they 
allege,  among  other  things,  tbat  they  are 
the  children  of  appellant,  W.  J.  Lee,  and.  as 
the  heirs  of  their  mother,  who  was  dead  at 
the  time  of  the  execution  of  said  deed  ot 
tmst.  are  the  owners  in  fee  simide  of  one- 
baU  oi  the  jftopesty  in  ^controversy,  same 
being  the  community  property  of  said  W.  J. 
Lee  and  wife.  Appellee  filed  its  third  sup- 
plemental petition  rat  May  7,  1900.  in  which 
it  denied  the  allegations  contained  in  the 
pleadings  of  appellant  and  Interveners,  plead- 
ed abandonment  of  hranestead.  if  any,  and 
alleged,  among  other  things,  tbat  said  100- 
tten  tract  of  land  was  incumbered  by  a  valid 
Uot  fixed  upon  It  befwe  It  acquired  its  home- 
stead cbaraetw,  and  that  the  money  obtain- 
ed bj  Tlnne  of  said  deed  of  trust  was  in- 
tended  to  be  used  and  was  used  in  paying 
off  and  discharging  said  lien,  and  that  there- 
fore appeUee  was  subrogated  to  tbe  rights 
of  said  original  Uenhcdder.  On  July  17. 
1900;  the  appellant,  W.  J.  Lee,  filed  his  first 
amended  supplemental  anawar  In  reply  to 
plalnttfTa  aald  second  amended  original  p»- 
tftkm.  which  supplemental  answer  consisted 
of  a  genend  denial  and  the  following  ape* 
dal  ptea.  vis.:  'mat  on  the  4tb  day  of 
November,  A.  IX  18B2,  the  ^^tlfl  herein, 
who  dalraed  to  be  the  owner  of  the  land 
in  eootroTorsy  Sy  conveyance  fnxn  one  Al- 
bert li.  Kldiudson.  Instlttited  suit  In  this 
eoort  against  thla  defendant  in  the  ordinary 


form  of  trespass  to  try  title  for  the  recovery 
of  said  land;  that  on  the  trial  of  said  cause 
at  tbe  December  term,  1881,  of  this  court 
Judgment  was  rendered  against  the  plaintiff; 
that  plaintiff  obtained  a  new  trial  at  said 
December  term  of  conrt,  and  by  bis  second 
supplemental  petiti<»i,  filed  May  24.  1895,  for 
the  first  time  declared  upon  tbe  note  and 
deed  of  trust  described  in  plaintiff's  said  sec- 
ond amended  original  petition,  and  asked  a 
Judgment  upcm  aald  note  and  a  foreclosure 
of  the  lien  contained  In  said  deed  of  trust  In 
the  event  tbe  conrt  htid  It  bad  no  title  to 
the  land  In  controvert;  that  at  a  subse- 
quent term  of  this  court  this  defendant  ex- 
cepted to  the  setting  up  of  said  cause  of 
action  by  supplemental  petition,  which  ex-, 
ception  was  by  the  court  sustained;  that 
there  apon  the  plaintiff,  by  first  amended 
original  petition,  filed  December  6.  1897,  by 
one  count  of  said  petition  sought  the  recov- 
ery of  said  land  in  the  form  of  trespass  to  try 
titie,  and  by  a  seccmd  count  declared  upon 
sold  note  and  deed  of  trust,  and  prayed  that, 
in  the  event  it  was  refused  tbe  recovery  of 
said  land.  It  have  Judgment  on  said  note 
and  a  foreclosure  of  said  deed  of  trust  etc.; 
tbat  at  the  January  term.  1889,  of  thly  court, 
this  defendant  excepted  to  said  second  count 
of  plaintiff's  said  first  amended  original  pe- 
tition. In  which  it  sought  a  recovery  upon 
said  note  with  a  foreclostu^  of  said  deed  of 
trust  upon  the  ground  tbat  said  cause  of 
action  was  barred  by  the  statute  of  four 
years'  limitation,  which  exceptiim  was  by 
tbe  court  sustained,  and  said  cause  was  con- 
tinued till  tbe  next  term  of  .court;  tbat  after- 
wards, to  wit  on  the  22d  day  of  May.  1899, 
this  plaintiff,  claiming  to  be  the  owner  and 
h<dder  of  said  note  and  deed  of  trust  acting 
through  one  O.  R.  Sholars,  substitute  trus- 
tee, a<A&  said  property  at  public  outcry  un- 
der the  power  contained  in  said  deed  of 
trust  and  at  tbe  sale  became  tbe  purchaser 
of  said  property,  and  received  a  deed  to  same 
from  said  O.  R.  Sholars;  that  at  the  time  of 
said  sale  under  said  deed  of  trust  at  which 
the  plaintiff  herein  became  the  purchaser  as 
aforesaid,  this  suit  was  still  pending  in  this 
conrt  and  undisposed  of.  tbe  Judgment  sus- 
taining said  excepti<u  on  account  of  the  bar 
of  the  statute  of  limitations  waa  In  full  force; 
and  that  tbIs  plaintiff  is  now  relying  solely 
up<m  said  deed  received  from  O.  B.  Sholars. 
tniatee  aa  foresaid,  for  a  recovery  of  said 
land,  as  la  abown  by  its  said  second  amend- 
ed original  petition.  Wherefore  this  defend- 
ant saya  that  tbo  plaintiff,  having  elected 
to  sue  upon  said  note  and  ask  a  foreclosnre 
of  said  mortgage  or  deed  of  trust  said 
Issue  having  been  decided  against  it  and 
said  remedy  having  been  exhausted,  was 
thereupoa  and  Is  now  estopiwd  &nd  debarred 
from  relying  nptm  any  title  or  alleged  rights 
derived  by  a  sale  of  the  pnverty  In  contro- 
versy  under  the  power  contained  in  said  deed 
ot  trust  and  ot  this  bo  prays  Judgment  of 
the  court"  On  July  17.  1900,  plaintiff  filed 


Digitized  by  Google 


1S6 


61  BODTHWESTlfifiN  RBPOBTOIt. 


Its  fourth  nipplemental  petition,  containing 
&  general  demurrer  to  defendant's  said  first 
Bttpplemental  linawer,  set  out  sbore,  and  a 
general  denlaL  Th6  court  sustained  said 
goieral  demurrer,  to  whlcta  action  tlie  de- 
fendant, W.  J.  Lee.  then  and  there  excepted, 
nie  court  in  a  tdal  on  the  merits,  gare  Judg- 
ment tor  the  plalntUF  for  the  SSX^cre  tract 
of  land  In  controrersy,  and  for  mie-half  of 
the  160-acre  tract— the  other  half  thereof 
being  adjudged  to  the  Interrenera  as  the 
community  Interest  of  Ihetr  mother,— and 
also  proTlded  that  no  -writ  of  possession 
should  Issue  for  the  one-half  of  said  160- 
aere  tract  so  recovered  by  plaintiff,  and  that 
there  should  be  no  partition  of  same,  so  long 
as  the  defendai^t  W.  J.  Lee,  should  occupy 
It  as  a  homestead.  The  court  slso  gave 
Judipnent  for  the  defendant  W.  J.  Lee,  for 
the  sum  of  $228,  rents  and  damages,  and 
Uk  the  Interreners  tor  the  sum  of  V17B,  rents 
and  damages,  and  adjudged  that  they  pay 
one-half  of  all  costo  incurred  in  this  cause 
prior  to  the  22d  day  of  May,  1899. 

The  case  comes  to  this  court  on  the  find- 
ings of  fact  and  conclusions  of  law  of  the 
trial  conrt  which  are  as  follows: 

"(1)  I  find  that  on  the  date  alleged  In  plaln- 
tUTs  third  am«ided  original  petition,  upon 
which  this  case  tras  tried,  the  defendant  W. 
J.  Lee.  to  secure  the  sum  of  $800,  principal, 
evidenced  by  his  iffomlssory  note  and  cer- 
tain coupon  notes  for  Installmoits  ot  Inter- 
est ^  that  day  executed  by  him  to  Albert 
L.  Richardson  for  the  sum  ot  $800  then  loan- 
ed to  him  by  said  Richardson,  executed  his 
deed  of  trust  conveying  the  two  tracts  of 
land  described  In  plaintiff's  said  petition  to 
Albert  B.  Shattuck  as  trustee  for  said  Blch- 
ardson.  (2)  I  find  that  said  deed  of  trust 
contained  power  of  sale,  with  right  to  appoint 
substitute  trustee  as  alleged  by  plaintiff,  and, 
in  shwt  that  It  contahied  all  the  powers, 
terms,  and  provlslws  which  plalatlfl  allegM 
It  to  have  contained.  (3)  I  find  that  at  the 
time  he  executed  said  deed  of  trust  and  notes 
said  W.  J.  Lee  was  a  widower  with  two  ml* 
nw  chlldrm,  the  Interveners  In  this  case; 
his  wife  having  died  November  9.  1881.  (4) 
I  And  that  said  deed  ot  trust  was  not  aecut- 
ed  to  secure  a  community  debt  ot  defendant 
and  his  deceased  wife,  but  tiiat  the  debt  so 
secured  was  contracted  by  him  after  his 
wife's  death,  (fi)  I  find  that  the  160  acres 
of  land  was  at  the  time  the  deed  of  trust  was 
executed  the  homestead  of  W.  J.  Lee  and  in- 
tervene although  they  were  not  living  upcn 
It  as  su<di,— the  Intervene  then  being  of 
tend«r  years,  and  both  being  girls  living  with 
defendant's  mother,— but  that  It  was  the  lu- 
tentl(m  of  defmdant  to  have  them  reside 
with  Urn  and  to  remove  them  upoo  said 
100  acres  as  soon  as  their  ages  would  penult 
but  that  said  100  acres  was  rented  at  the 
time  said  deed  of  trust  was  executed.  (6)  I 
find  that  plaintiffs  were  charged  with  notice 
of  tbe  homestead  character  of  said  100-acre 
tract  snd  of  Interveners'  title  to  Mi  of  same. 


I  by  the  recitals  contained  in  the  patent  iasoed 
I  by  the  state  to  said  W.  J.  Lee  for  the  same. 
I  which  patent  showed  said  tract  to  be  a  hmne- 
stead  donation.   (7)  But  I  find  that  the  3'M 
acres  was  not  ai^  of  It  used  by  defendant  In 
connection  with  his  homestead,  and  that  it 
lay  abont  a  mile  away  from  said  100-acre 
i  tract;  was  not  Improved  nor  Inclosed;  ihat 
:  defendant  had  other  lands  equally  as  avail- 
able for  homestead  purposes  as  any  part  of 
said  820  acres;  and  that  said  Blcbardsm  and 
.  his  trustee  to<A  said  deed  ot  trust  and  paid 
I  said  money  without  any  notice  In  law  or  In 
'■  fact  of  any  homestead  claim  to  any  part  of 
;  said  820-acre  tract        I  find  that  the  al- 
:  legations  In  plalntlfCs  said  petition  as  to  thf 
'  default  of  defendant  In  paying  said  notes,  tlic 
refusal  of  said  Bhattudt  to  act  the  appoint- 
ment of  O.  R.  Shcdars  substitute  trustee,  the 
assigmnent  and  conveyance  to  plaintiff  by 
said  Rlchardstm  of  said  notes  and  all  rights 
j  had  by  him  under  and  by  virtue  of  said  deed 
{  of  trust  the  ratlflcation  by  plaintiff  of  the 
I  appointment  of  said  Sholara  as  substitute 
trustee,  the  sale  by  siUd  Bholars.  as  such  sub- 
stitute trustee,  of  said  two  tracts  of  land 
I  under  the  power  contained  In  said  deed  of 
,  trust  In  manner  and  form  as  alleged  by  plaln- 
;  tiff,  and  the  purchase  by  plaintiff  at  said 
j  ssle,  and,  In  short  aJi  the  allegations  in  Putin- 
tiff's  said  petition  reiathig  to  the  nicts  afon>- 
,  said  and  the  proceedings  and  sale  under  said 
I  deed  of  trust  are  true.        I  find  that  If 
I  any  of  the  community  funds  of  W.  J.  Let* 
and  the  mothw  of  Intervenera  was  used  In 
I  the  purchase  of  said  820-acre  tract  ot  land, 
neither  said  Richardson  nor  Kiattuck  had  or 
was  charged  witit  any  notice  of  that  fact: 
I  that  the  legal  title  to  said  820  acres  Test- 
I  ed  In  d<*fendaut  by  purchase  long  after  his 
I  wife's  death,  the  deed  by  which  It  was  con- 
>  veycd  to  him  beaming  date  the  9th  day  of 
I  February,  1884;   and  that  said  Richardson 
and  his  said  trustee  took  said  deed  of  trust 
and  paid  the  money  loaned  there<m  la  good 
faith,  and  without  any  notice  that  commu- 
nity fimds  had  been  expended  in  ite  purchase, 
or  that  Intervenera  had  or  claimed  any  right 
to  It  Bnt  I  find  that  not  more  than  $50  of 
cwnmunlty  funds  were  expended  in  its  pur* 
chase,  and  that  tbe  whole  consideration  was 
$205.  iUSi  I  find  that  the  legal  title  to  said 
160-acre  tract  of  land  was  in  W.  J.  Lee.  and 
that  he  acquired  the  same  after  the  death  of 
his  wife;  the  patent  to  hhn  bearing  date 
February  11,  1880.    But  I  find  that  be  ac- 
tually settled  upon  said  land  In  1879.  and 
filed  upon  said  tract  <m  tbe  Uth  day  of  Feb* 
mary,  1680,  during  the  lifetime  of  his  wife, 
the  mother  of  intervenera,  and  that  they  con- 
tinued to  reside  upon  the  same  ss  home- 
stead to  the  time  of  her  deatii,  and  that  after 
her  death  he  continued  to  reside  there  until 
he  ctxnpleted  the  three-yeara  occupan<7  and 
obtained  a  patent   (11)  I  find  that  one  of 
the  Intervenera  has  ceased  to  be  a  membw 
of  her  father's  family,  but  that  the  other  met 
who  Is  now  above  20  yeara  of  ago,  resides 
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with  her  father  and  coostltutea  a  member 
ot  lUs  temlly.  (18)  I  find  that  defendant  has 
never  abandoned  or  Intended  to  abandon  said 
homestead,  but  that  he  was  forcibly  and 
wrongfully  ejected  from  the  same  and  from 
said  320-acre  tract  by  plaintiff  on  the  28d 
day  of  March,  1893,  and  that  he  has  ever 
since  Intoided  to  retnm  to  and  occupy  It 
with  his  family  as  a  homestead.  (14)  I  find 
that,  after  dl^MMsesslng  defmdant  as  afore* 
said,  plaintiff  wrongfully  held  iKKisessioa  of 
said  land  until  Hay  22,  1889.  (15)  I  find  that 
the  rmtal  value  of  said  160-acre  tract  was 
fSO  per  year,  and  that  the  rental  value  of 
said  820-acre  tract  aggregated  f48  for  the 
full  time  for  which  It  was  wrongfully  with- 
held from  defendant.  (16)  I  And  that  luter- 
veners  are  entitled  to  one-half  the  rents  dnd 
profits  on  the  160-acre  tract,  and  thnt  de- 
fendant Is  entitled  to  the  other  half,  and  the 
948  allowed  for  the  S20-acre  tract. 

"Conclusions  of  law:  (1)  1  conclude,  as  a 
matter  of  law,  upon  the  above  findings,  that 
the  plaintiff  Is  entitled  to  Judgment  against 
defendant  and  InterrenetB  for  the  title  and 
possession  of  the  320-acre  tract  of  land-  <2) 
That  plaintiff  Is  entitled  to  Judgment  against 
defendant  and  Interveners  for .  the  title  to 
an  undivided  half  of  the  160-acre  tract,  but 
that  they  are  not  entitled  to  partition  or  tO 
be  admitted  to  possession  of  the  same  so  long 
as  W.  J.  Lee  shall  occupy  said  160  acres  as 
a  homestead.  (3)  That  defendant  Is  entitled 
to  judgment  against  plaintiff  for  $223  dam- 
ages for  rents  and  profits,  and  that  Inter- 
veners are  entitled  to  judgment  against  plain- 
tiff for  |1T&  damages  for  rents  and  profits. 
<4)  That  the  deed  of  trust  through  which 
plaintiff  deralgns  title.  In  so  far  as  the  same 
affects  Interveners'  Interest  In  said  160-acre 
tract;  should  be  canceled,  and  that  Interven- 
ers should  have  judgment  for  their  undivided 
half  Interest  in  said  160-acre  tract" 

The  appellant's  flnt  assignment  of  error 
complains  of  the  ruling  of  the  court  In  sus- 
taining a  demurrer  Interposed  by  the  appellee 
to  ^vpellanfs  first  supplemental  answer. 
The  contention  is  urged  that  as  the  plaintiff 
had  previously  elected  to  sue  iqmn  the  notes, 
and  asked  for  a  foreclosure  of  the  mortgage 
or  deed  of  trust,  the  judgment  of  the  court 
as  to  Out  action  In  favor  of  appellant  on  his 
plea  of  Umttation  would  estop  the  appellee 
fmm  fOreidoelDg  the  deed  of  trust  by  sale  of 
the  property  according  to  the  terms  of  the 
Instrument  by  the  trustee.  In  other  words, 
having  (Hice  elected  to  recover  upon  the  note 
and  to  foreclose  the  lien,  that  was  an  elec- 
tion of  the  remedy  that  appellee  would  pur- 
sue, and  was  tantamount  to  a  waiver  of  all 
other  rights  It  might  have  imder  the  deed  of 
trust.  The  doctrine  contended  for  by  the 
appellant,  in  our  c^lnlon,  is  not  applicable  to 
this  ease.  This  Is  not  a  case  In  which  the 
appellee  had  two  remedies,  which  by  the  ap- 
plication of  either  he  could  accomplish  the 
same  result;  for  by  the  lapse  of  time,  and  the 
Interposition  of  the  defense  of  llmltatiui  In- 


terposed by  the  appellant  to  the  original  ac- 
tion, the  remedy  In  that  particular  did  not, 
in  legal  effect,  exist   The  effect  of  the  judg- 
ment sustaining  appellant's  plea  of  limita- 
tion was  to  declare  that  as  to  the  remedy 
;  then  Invoked  by  the  plaintiff  he  had  no  cause 
I  of  action;  that  In  view  of  the  bar  of  the 
'  statute,  the  courts  would  not  extend  relief  to 
him  In  the  manner  in  which  in  that  particu- 
lar suit  It  was  sought.    But  the  effect  would 
not  be  to  deprive  him  of  other  rights  that  he 
I  might  have  to  foreclose  his  deed  of  trust  In- 
I  dependent  of  any  action  upon  the  part  of  the 
court.   Davis  v.  Converse  (Tex.  Olv.  App.> 
;  46  8.  W.  910. 

;  We  are  not  Inclined  to  agree  with  the  con- 
tention of  appellant  Insisted  upon  in  his  sec- 

;  ond  assignment  of  error,  to  the  effect  that 
the  court  erred  In  so  much  of  the  judgment 

,  OS  decreed  one-half  the  costs  against  the  ap- 

I  pellant  Lee  and  the  interveners. 

Appellee  baa  a  cross  assignment  of  error  to 
the  effect  that  the  court  erred  in  that  part 
of  Its  judgment  wherein  it  was  decreed  that 
the  plaintiff  was  not  mtltled  to  partition  and 
to  be  admitted  to  poss^lon  of  the  160-acre 
tract  BO  long  as  the  defendant  T^ee,  should 

I  occupy  It  as  a  faomectead.  The  deed  of  trust 
under  which  the  Hen  In  this  case  was  fore- 
closed was  executed  by  appellant,  Lee,  after 

•  the  death  (rf  bis  wife,  and  when  be  was  a 

;  single  man.  He  was  at  the  time  occupying 
the  property  with  his  daughters,  the  inter- 

I  veners,  as  his  homestead.   The  decree  of  thf 

'  court  protected  the  interveners  In  their  one- 
half  Interest  In  the  160  acres  In  controversy, 
but  denied  the  right  <rf  partition  and  posses- 
sion of  the  appellee  so  long  as  the  appellant, 
Lee,  should  occupy  the  premises  as  a  home- 

I  stead.   As  said  in  Hall  v.  Fields,  81  Tex. 

!  S68, 17  S.  W.  82,  "the  children  have  no  home- 
stead rights,  as  such,  in  the  home  of  either 
their  father  or  their  mother,"  and  further  to 
the  effect  that  their  homestead  right,.  If  any, 
must  be  asserted  by  a  guardian,  if  minors, 
properly  appointed  by  the  court  The  find- 
ings of  fact  up(m  this  subject  do  not  show 
that  the  Interroiers  are  entitled  to  any  home- 
stead Interest  In  the  160  acres.  It  Is  said  In 
Lacy  V.  Rollins.  74  Tex.  S66.  12  S.  W.  314. 
and  subsequent  cases,  that  the  surviving  bus- 
band  can  create  a  valid  Incumbrance  and 
Hen  upon  his  Interest  tn  tiie  homestead.  The 
appellant  having  executed  the  deed  of  trust 
for  this  purpose,  a  purchaser  under  it  would 
acquire  whatevw  Eight  or  tntraeet  the  ap- 
pellant had  In  the  property  at  the  time  the 
instrumoit  was  executed*  and  the  sale  by 
virtue  o(  it  By  virtue  ot  article  16.  (  62.  of 
the  constitution,  in  a  controversy  between  the 
heirs  and  the  surviving  husband  or  wife  the 
homestead  during  the  lifetime  of  the  latter 
could  not  be  partitioned;  but  In  Ford  v.  Blms 
(Tex.  Sup.)  57  8.  W.  20,  that  provision  of  the 
crastitntton  and  the  statutes  made  In  pur- 
suance of  it  are  held  to  B^pplj  aaly  to  con- 
troversies between  the  heirs  and  the  snrvlv- 
Ing  husband  or  wife,  and  have  no  application 
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wben  a  third  party,  a  creditor,  auerta  a  rlgbt 
la  the  homeatead  pn^oty  hy  Tirtue  of  a  title 
acquired  from  the  anrTlTW.  The  trial  ooort 
in  support  of  its  Judgment  evidently  relied 
upon  an  expreBsion  contained  in  tiie  opinion 
in  the  case  of  Harie  t.  Richards.  78  Tex.  80; 
14  8.  W.  2S7.  We  axe  not  prepared  to  say 
that  that  caae  la  directly  In  point  upon  the 
queatlw  tnTcAved  here,  hat  If  It  could  be  heM 
Uiat  audi  is  Ita  effect,  we  doubt  its  cwxect- 
ness.  If  the  surriTliiK  husband  has  tl»  pow- 
er by  deed  of  trust  to  create  a  vaUd  lien  » 
his  interest  in  the  homestead,  in  the  absence 
of  some  statute  to  the  conti«ry>  we  see  no 
reason  why  a  purchaser  under  that  deed  of 
trust  would  not  acquire  all  the  rights  as 
agalnat  the  husband  Qiat  would  exist  in  a 
caae  where  the  latter  had  by  deed  directly 
conveyed  the  proper^  to  the  purchuer.  If 
Lee  In  thia  instance  had  by  deed  conveyed 
his  Interest  In  the  property  to  appellee,  ttte 
latter  clearly  would  have  been  entitled  to 
posaeaaiou,  and  could,  in  a  proper  action,  have 
recovered.  A  sale  by  the  trustee  under  the 
deed  of  trust  in  pursuance  of  Its  terras  should 
be  given  the  same  effect  liCe,  1^  the  tenns 
of  that  iuBtrument  made  the  trustee  bis 
agent  and  wnpowered  him  to  sell;  and  when. 
In  the  pursuit  of  the  agency,  this  power  was 
accomplished,  the  deed  and  conveyance  ex- 
ecuted would  have  the  same  effect  In  law  as 
If  executed  by  and  would  carry  with  it 
all  of  the  uses  and  rights  of  ownership  to  the 
pnq^erty  wmveyed.  which,  as  one  of  Its  Ind- 
denta,  bidiidea  use  and  possesion.  Tbwe- 
fora  we  tUnk  that  appellee  Is  a>rrect  In  Its 
contontton  upm  this  question,  and  that  the 
court  should  have  decreed  a  writ  of  posses- 
sion In  tevor  of  sppellee  as  against  the  ap- 
pellant Lse,  ao  far  as  his  iutoot  in  the  100 
acres  Is  omeemed,  and  that  the  court  should 
have  taken  the  imper  steps  as  requested,  and 
aa  provided  by  law,  to  partition  this  portion 
of  the  (and  in  controvervy  between  the  ap- 
pellee and  interveners. 

In  diiqwBing  of  ai^llee's  secrad  cross  as- 
signment of  error.  It  is  only  necessary  to 
state  that  we  agree  vrlth  it  in  its  cmtentlon 
that  the  Interveners  were  (mly  entitled  to  the 
sum  of  ¥1&4.16,  and  we  think  that  the  calcu- 
lation made  by  appellee  aa  to  this  amount 
is  practically  correct 

In  accordance  with  the  disposition  that  we 
bave  made  of  the  qoestlott  raised  by  appel- 
lee's first  cross  assignment  of  error,  the  ap- 
pellant Is  not  entitled  to  any  damages  or  rents 
arising  trom  appellee's  possession  <tf  the  160- 
acre  tract  The  Judgment  in  appeUanfs  fla- 
vor In  the  sum  of  948  tot  rent  of  the  320- 
acre  tract  Is  correct  The  ]ndgm«at  of  the 
court  Is  affirmed  so  far  as  It  decrees  title  In 
appellee,  and  is  reversed,  with  InstmctlonB  to 
render  its  Judgment  so  as  to  decree  appellee 
a  writ  of  possession  few  the  interest  of  appel- 
lant In  the  leo-acre  tract  and  to  take  such 
steps  towardB  partitioning  the  same  as  Is  pro- 
vided by  law.  aDd  to  render  Judgment  on  the 
tssnsfl  of  damages  and  rents  In  controravy  In  I 


accordance  with  the  oi^nhn  of  this  conrt 
Affirmed  In  part  and  vev«aed.  with  Instruc- 
tluis,  in  part 


OEOBOE  et  al.  V.  BTON. 

(Osart  of  avU  Appeals  of  Iteaa.  Uareh  1, 

1801^ 

HORTOAOSa— VBNDOR'S  UBN— HOHBSTBAD— 
INTENTION  TO  FARM  HOHBSTBAD. 

1.  Where  a  Bult  was  broagfat  to  establish  a 
note  secured  hj  a  truit  deed  ctf  land  as  a  claim 
against  the  deceased  makw'B  estate,  and  the 
widow  answered  that  the  land  was  a  home- 
stead, and  asked  tor  the  removal  of  the  Hen  as 
a  cloud  on  her  title,  Dotwithstandiug  that  plain- 
tiffs had  not  sought  to  establish  their  lien  thev 
were  entitled  to  resist  the  claim  ot  homestead. 

2.  Oonat.  art.  Id,  f  61,  dedares  that  a  home- 
Btead  in  a  city,  town,  or  vill^ie  shall  consist  of 
a  lot  or  lots  used  for  the  purpose  of  a  home, 
and  a  homestead  not  In  a  town  or  city  of  a 
certain  quantity  of  land,  in  one  or  more  par- 
cels. Held,  that  where  a  householder  bved 
with  his  family  on  lots  owned  br  him  in  a 
town,  and  without  the  town  lines  ne  owned  a 
parcel  of  land,  the  fact  that  he  cultivated  it 
as  a  farm,  an<l  made  his  livins  from  the  same 
procuring  therefrom  bis  firewood  and  ail  the 
vegetables  used  by  the  family,  and  that  his 
cows  were  pastured  on  it  did  not  entitle  liim  to 
claim  the  land  as  a  homestead. 

3.  The  intention  of  the  houBdiolder  and  hla 
wife  to  move  on  the  farm  wben  they  were  able 
to  build  thereon  was  not  sufficient  to  Impress 
the  farm  with  the  character  of  a  homestead. 

4.  Where  suit  was  brought  to  sstabliBh  a  note 
as  a  claim  against  a  decedent's  estate^  and  on 
appeal  to  the  court  of  dvil  appeals  the  judg- 
ment of  the  district  court  in  favor  of  plaintiffs 
tor  the  amount  of  their  note  and  interest  and 
attorney's  fees  was  affirmed,  oo  motion  tor  re- 
bearing,  the  appellees'  reonest  that  the  court 
ffie  cooclusiouB  of  fact  and  law  would  be  grant- 
ed. 

6.  Deceased  executed  a  note  payable  ooe  year 
after  date,  with  intercBt  and  10  per  cent,  of 
the  amount  additional  as  attorney's  fees  if  pla- 
ced in  the  hands  of  an  attorney  for  collection. 
The  note  was  transferred  to  pfaintlffa,  it  hav- 
ing indofsed  thereon  two  renewals  in  proper 
form.  On  the  death  of  deceased,  adminisUn- 
tion  was  granted  on  his  estate,  and  the  note 
placed  in  the  bands  of  attorneys  for  collection, 
duly  verified  as  a  claim  against  his  estate, 
presented  to  thk  admlidstratrix  for  allowance, 
rejected  by  her,  and  salt  thereon  seasonably 
brought,  llie  note  was  given  for  money  loaned 
deceased  to  pay  a  Judgment  againtt  Um,  and 
was  wliolly  due  and  unpaid;  and  th«re  was  no 
evidence  as  to  whether  or  not  the  judgpient 
was  satisfied,  or  was  transferred  to  remain  tis 
collateral  security  in  the  bands  of  the  holder 
of  the  note.  Sel4,  that  In  an  aA-tion  on  tlie 
note  tbe  verdict  of  the  jury  could  not  have 
been  otherwise  than  in  favor  of  plaintiffs  for 
the  amount  of  their  claim  against  the  estate. 

6.  Where  a  sait  was  brought  to  establish  a 
note  as  a  claim  a^nst  the  estate  of  the  mak- 
er, the  note  having  been  secured  by  a  trust 
deed  on  land,  and  duly  verified  aa  a  claim 
against  the  estate,  it  was  not  necessary  to 
make  the  heirs  parties,  even  though  plaintiffs 
had  soogbt  to  establish  their  lien. 

7.  Where  a  suit  was  brought  to  establish  a 
note  as  a  claim  against  the  estate  of  a  deceas- 
ed maker,  the  note  having  been  givra  to  raise 
money  for  the  payment  «f  a  judgment  acaiost 
the  maker,  it  was  not  necessary  for  the  holders 
to  show  that  the  judgment  bad  not  been  paid: 

I  there'  being  no  evidence  that  the  payees  of  the 
note  had  any  connection  therewith,  or  that  it 
I  was        on  foot  as  security  fOr  the  note. 
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On  motion  for  rebaarinc.  Motion  granted 
In  put 

For  former  otfnlon,  see  08  S.  W.  826. 

GABRETT,  C.  J.  Fending  tbe  motion  tor 
a  rehearing  In  this  case  we  certified  to  the 
supreme  court  for  decision  tbe  question  of 
whetber  or  not  tbe  district  court  bad  Jurisdic- 
tion to  determine  tbe  existence  of  a  lien  on 
land  belonging  to  an  estate  in  a  salt  upon  a 
rejected  claim.  Tbe  answers  of  tbe  supreme 
court  rereraed  our  decision  of  tbe  question. 
See  (pinion  of  supreme  court,  delivered  Jan- 
uary 24.  1901.  60  S.  W.  427.  1  Tex.  Ct  Rep. 
416.  Hence  it  becomes  necessary  for  tbis 
court  to  consider  tbe  appellants'  assignment 
of  error  attacking  tbe  flndlng  of  the  jury  that 
the  land  upon  which  tbe  aH>ellant8  had  the 
deed  of  trust  was  tbe  homestead  of  Y.  M. 
Ryon  and  her  bnsband  at  the  time  J.  W.  Ryon 
executed  the  deed  of  trust  This  question 
was  pretermitted  on  the  former  hearing,  as 
not  necessary  to  a  decision  of  the  case.  Tbe 
appellanta  did  not  invoke  tbe  action  of  tbe 
Jistrict  court  to  establish  their  lien  upon  tbe 
'and.  but  tbe  appellee  did  invoke  It  to  remove 
the  Hen  as  a  cloud  ui>on  her  homestead  right; 
and.  as  held  by  tbe  supreme  court,  "tbe  lien 
was  an  incident  of  tbe  debt,  and  therefore 
90  doaely  connected  with  the  action  to  estab- 
Ilsb  the  debt  as  to  make  it  proper  for  the 
court  to  pass  upon  its  validity,  whether  -such 
action  was  Invoked  by  the  plalntltC  or  defend- 
ant" and,  although  the  appellants  did  not 
seek  to  have  a  Hen  established  on  the  laud, 
yet  In  defense  to  the  cross  action  of  tbe  ap- 
peUee  they  are  entitled  to  resist  her  claim  of 
homestead,  by  which  abe  seeks  to  defeat  tbe 
same.  As  they  bare  not  waived,  tbey  may 
yet  assert  It 

Tbe  evidence  shows  that  J.  W.  Ryon  and 
tbe  appellee  were  married  in  1874,  and  lived 
together  as  man  and  wife  until  the  death  of 
Byon,  which  occurred  on  January  4.  1900. 
J.  W.  Ryon  resided  with  his  family  on  lota 
owned  by  him  in  tbe  town  of  Richmond, 
which  Ib  situated  entirely  on  the  west  side  of 
the  BraEos  river,  in  Ft  Bend  county.  Rich- 
mond has  about  1.500  inhabitants,  and  is  laid 
out  in  lots  and  blocks.  Across  the  river,  on 
the  east  side,  and  entirely  outside  of  tbe  town, 
lies  tbe  land  upon  which  the  lien  is  claimed. 
Not  only  tbe  river,  but  other  lots  He  between 
the  lots  upon  which  Byon  and  bia  family 
lived  and  tbe  tract  of  land  in  controversy. 
Ky<m  was  a  farmer,  and  in  person  farmed  a 
part  of  tbe  land,  and  other  parts  were  worked 
by  testants  and  laborers.  He  made  bis  living 
on  the  farm,  and  all  the  vegetables  used  by 
tbe  farnQy  were  raised  thereon.  Be  procured 
hia  firewood  from  it  and  bis  cows  were  pas- 
tured on  it  and  were  daily  brought  back  and 
forth  to  and  from  tbe  house  in  town  where  be 
tad  his  family  were  living.  This  was  the 
■ate  of  facta  ccmtlnuonsly  from  IHSS  up  to 
his  death,  and  was  at  the  date  of  tbe  execn- 
tlcn  of  the  deed  of  trust  The  land  has  nev- 
er been  occiqiied  as  a  residence  by  J.  W.  Byoi 


or  the  appellee,  or  any  of  tbe  family.  The 
appellee  testified  that  it  was  their  Intention 
when  tbey  bought  the  land  to  make  it  their 
borne  whenever  tbey  got  able  to  build  on  it 
but  had  never  beeu  able  to  do  so,  and  none 
of  tbe  family  had  ever  lived  on  said  land,  but 
bad  continuously  lived  on  the  property  in  the 
town  of  Richmond,  which  was  owned  by  Ryon 
at  the  time  of  the  execution  of  the  deed  of 
trust;  that  she  never  considered  dther  of  tbe 
two  places  In  town  where  tbe  family  had  re- 
sided her  home,  and  always  intended  to  move 
to  the  farm  and  make  it  their  home  as  soon 
as  they  were  able  to  build  a  suitable  dwelling 
bouse  thei-eon. 

Tbe  constitution  provides  that  tbe  home- 
stead in  a  dty,  town,  or  village  shall  omsist 
of  lot  or  lota  used  for  the  purposes  of  a  home, 
or  as  a  place  to  exercise  the  calling  or  bual- 
ness  of  a  family;  and  tbe  homestead  not  In  the 
town  or  city  of  not  more  than  2UU  acres  of  land, 
in  one  or  more  parcels,  with  the  Improvements 
thereon.  Const  art  16.  I  51.  The  lots  In  the 
town  of  Richmond  were  tbe  residence  of  the 
family,  and  were  used  for  the  purposes  of  a 
home.  Tbe  land  in  tbe  conn^,  across  tbe  riv- 
er, was  used  in  connection  with  t^e  home  for 
the  sui^rt  of  the  family,  bnt  the  two  are  clear- 
ly dlstlivulabable  as  nrban  and  rural.  Ordinar- 
ily there  can  be  no  blending  of  urban  and  rural 
property  so  as  to  make  it  one  as  a  homestead. 
Iken  V.  Olenlck,  42  Tex.  195.  The  fact  that 
tbe  farm  contributed  to  the  support  of  the 
family  did  not  make  It  a  part  of  tbe  bome- 
stead.  Evans  v.  Woma<^  48  Tex.  230.  Tbe 
Intention  of  Byon  and  bis  wife,  or  either  of 
them,  to  move  onto  tbe  farm  when  they  got 
able  to  build,  was  not  suffldent  to  Impress 
It  with  the  character  of  homestead.  Gam»vn 
V.  Gebhard.  85  Tex.  610,  22  S.  W.  1033.  It 
was  an  indefinite  intention,  and  not  accom- 
panied by  any  act  ttiat  would  indicate  tbe 
carrying  out  thereof.  Ryon  and  bis  wife  con- 
tinued to  live,  as  tbey  bad  lived  for  many 
years,  in  a  residence  in  town,  upon  lots  owned 
by  them,  using  the  farm  as  contributing  to 
the  support  of  the  family.  Tbe  evidence  Is 
not  sufHcient  to  support  tbe  verdict  of  tbe 
jury  that  the  farm  tract  of  land  upon  wblch 
Ryon  gave  tbe  deed  of  trust  was  tbe  home- 
stead. It  is,  therefore,  set  aside,  and  tbe 
judgment  of  the  court  heretofore  rendered 
win  be  set  aside  In  so  far  as  it  reverses  tbi* 
judgment  of  Hie  district  court  overruling  the 
demurrer  that  it  was  without  jurisdiction  to 
try  Uie  question  of  the  validity  of  tbe  deed  of 
trust  as  a  lien  upon  the  land;  and  so  much 
of  the  judgment  of  tbe  cotut  below  as  adjudges 
the  land  not  to  be  subject  to  the  payment  of 
tbe  appellants'  claim  Is  reversed,  and  the 
cause  is  remanded  for  another  trial  up<»i  the 
question  of  homestead,  and  that  the  appel- 
lants may,  If  they  see  proper,  have  thdr  claim 
for  a  lien  upon  the  land  adjudicated. 

Tixe  appellees  have  requested  the  court  to 
file  condoBlonB  of  fttct  and  law.  As  tbe  judg- 
ment of  tbe  court  below  in  favor  of  tbe  ap- 
p^lants  fw  tbe  amount  of  their  note  and  1d> 
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terast  and  attoniey*B  fees  Is  afflrmed  Iqr  this 
court,  and  the  stqtreme  court  has  jurlsdlctioD 
to  grant  a  writ  of  error  to  this  court,  ttae  mo- 
tion l8  grantecL 

Qd  September  4,  1888,  J.  W.  Byon  execnted 
a  promissory  note,  payable  to  Qw  order  of  i. 
H.  P.  Darla.  manager  ol  the  Byoo  Land  & 
Pasture  Oonipany.  for  the  snm  of  ¥1,228.2;>, 
one  year  after  date,  with  interest  at  the  rate 
of  10  per  cent  per  annum,  and  10  per  cent 
of  the  amount  additional  aa  attorney's  fees  If 
placed  in  the  hands  of  an  attorney  for  collec- 
tion. The  note  was  aeraired  h7  a  deed  of 
trust  of  even  date,  signed  by  J.  W.  Ryon 
alone,  upon  the  179  acres  of  land  in  contro- 
versy.  It  was  duly  transfenred  to  the  anpel- 
lanta.  It  has  indorsed  thereon  two  renewals. 
In  proper  form,  dated,  lespeetlT^,  Decern* 
ber  1,  1898,  and  Xorember  11.  1899.  Ryon 
died  Januat}'  4,  1900,  and  administration  was 
granted  upon  bis  estate  to  the  appellee.  The 
note  was  placed  In  the  hands  of  Peareson  & 
Wharton,  attorneys  at  law,  for  collection,  and 
was  duly  verified  as  a  dalm  against  the  es- 
tate of  J.  W.  Ryon.  deceased,  and  presented 
to  the  appellee,  as  administratrix  of  the  es- 
tate of  J.  W.  Byon,  for  allowance,  and  was 
rejected  by  her,  and  suit  thereon  was  season- 
ably brought  The  note  was  given  for  money 
loaned  to  J.  W.  Ryon  to  pay  a  Judgment 
against  him,  and  It  remained  wboUy  due  and 
unpaid.  There  is  no  erideoce  as  to  whether 
or  not  the  Judgment  was  satisfied,  or  was 
transferred  and  remained  as  a  collateral  se- 
curity hi  the  hands  of  the  holder  of  the  note. 
The  verdict  of  the  jury  could  not  have  been 
otherwise  than  In  favor  of  the  appellants  for 
the  amount  of  their  dalm  against  the  estate. 

It  was  not  necessary  to  make  the  helm  of 
J.  W.  I^on  parties  to  the  suit  for  the  eatab- 
Ushntent  of  the  claim  against  the  estate,  even 
if  the  appellante  had  soui^t  to  establish  a 
Hen;  nor  was  it  necessary  for  the  holders  of 
the  note  to  show  that  the  Judgment  had  not 
been  subsequently  paid,  there  being  no  evi- 
dence that  the  psyee  of  the  note  had  any  con- 
nectlon  therewidi,  or  that  it  was  kqit  on  foot 
as  security  for  the  note,  or  of  any  facte  that 
would  make  such  pnot  necessary.  However, 
there  Is  no  cross  appeal  by  Oie  appellee  from 
the  Judgment  establishing  the  claim.  In  so 
far  aa  our  Judgment  Is  modified  as  above  Indi- 
cated, the  rehearUu;  la  granted;  othorwiae.  it 
ta  ovemded. 


LTNCH  v.  MUNSON. 
(Court  of  Qvll  Appeals  of  Texas.   Feb.  28, 

1901.) 

ATTORNBY  AND  CLIENT— APPEAL  AND  ERROR 
—FILING  OP  BRIBFS-CONTINGBNT  FEB— DIS- 
MISSAL OF  ACTION— NATURE  OF  ACTION- 
BURDEN  OF  PROOF— BVIDBNCB— IMPROPER 
CONTINUANOB. 

1.  Under  a  statnte  and  court  rule  nquirluK 
sn  api»ellnnt  to  file  his  briefs  In  the  trial  court 
five  days  before  the  record  is  filed  in  the  court 
of  civil  appeals,  an  appeal  wherein  tbe  briefs 
were  filed  by  an  appellant  in  the  trial  eonrt  on 
fane  26th,  and  the  record  was  not  filed  in  the 


court  of  dvU  appeals  until  August  27th,— the 
term  of  the  court  of  appeals  having  expired  on 
Julv  iBt,  and  the  next  term  not  commencing 
until  October, — was  properly  taken,  as  the  pur- 
pose of  the  rule,  being  to  give  the  appellee  time 
and  opportnnitj  to  [irepare  and  file  his  briefs 
in  reply,  was  not  violated. 

2.  Where  plaintiff,  an  attornejr.  under  an  as- 
aiguuieut  of  a  one-half  interest  in  the  prospec- 
tive recover;  bad  brought  an  action  for  defend- 
ant against  tbe  letter's  guardian  and  the  sure- 
ties on  the  guardian's  bond  to  recover  the  value 
of  land  claimed  to  have  been  improperiy  sold, 
and  the  proceeds  misapplied,  an  action  aeuinst 
defendant  for  comproniiBing  the  claim  without 
notice  to  plaintiff  is  an  action  for  damages; 
and  Ucnce  tbe  plaintiff  must  prove  the  damages 
he  sustained  by  such  compromise,  which  in- 
cludes proof  that  the'  claim.  If  reduced  to  judg- 
mentjwould  have  been  collectible. 

3.  Where  plaintiff,  an  attiHiiey;  under  an  as- 
signment of  a  one-half  interest  in  the  pro- 
spective recovery,  had  brought  an  action  for 
defendant  against  the  tatter's  guardian  and  the 
sureties  on  the  guardian's  bond  to  recover  the 
value  of  land  claimed  to  have  been  improperly 
sold  and  the  proceeds  misapplied,  in  an  action 
against  defendant  for  compromising  the  cai<t: 
receipts  purporting  to  have  been  execnted  by 
defendant's  father,  as  bis  guardian,  in  a  foreign 
state,  wherein  they  resided,  were  properly  ex- 
cluded; there  being  no  proof  of  their  execu- 
tion, aiid  no  proof  that  Uie  father  was  guard- 
ian at  the  time. 

4.  U'bere  the  pleadings  in  a  case  brought  in 
1900  showed  that  a  ward  was  14  years  old  in 
1886.  when  a  guardian  was  appointed  for  him 
for  tbe  sole  purpose  of  selling  realty,  It  was 
error  to  hold  that  the  guardianship  had  not 
been  closed,  though  no  record  of  such  termina- 
tion Mtpeared. 

5.  Where  an  application  for  a  continuance 
disclosed  a  right  to  the  same,  and  the  facta  ad- 
duced on  the  trial  showed  the  materiality  of 
the  absent  evidence,  it  was  error  for  the  court 
to  refuse  to  grant  it. 

On  motion  for  a  rehearing.  Motion  granted. 
For  former  opinion,  aee  S8  S.  W.  G03. 

GILL,  J.  Prior  to  the  snbmlsBlon  of  this 
cause.  ajHMllee  filed  a  motion  to  strike  out 
appdlanta  briefs,  because  (1)  no  brief  was 
filed  in  the  lower  court  until  August  27,  19U0. 
whereas  the  recmrd  waa  filed  la  this  court  on 
tbe  aeth  day  of  June,  1900;  (2)  the  briefs  are 
not  prepared  aa  required  by  the  rules;  and 
(S)  the  aaslgnmente  of  error  are  not  signed 
either  by  appellant  or  hts  counsel.  This  mo- 
tion was  duly  considered  and  overruled  prior 
to  the  submission  of  tbe  causes  but  no  men- 
tion was  made  <tf  It  In  our  written  opinion. 
In  disusing  of  the  motion,  we  were  cwtrol- 
led  by  the  following  facte:  The  transcript 
was  filed  in  this  court  aa  June  26,  1900. 
The  last  term  of  this  court  expired  by  opera- 
tion of  law  on  July  1,  1900.  Tbe  following 
term  began  the  first  Monday  in  October  of 
that  year.  It  thus  appeared  that  as  shown 
by  the  motion,  appellee  had  from  August 
27th  tmtil  the  submlRSlon  of  the  cause  in 
which  to  prepare  and  file  his  briefs.  The 
purpose  of  the  sUtute  and  rule  requiring  tti^ 
appellant  to  file  his  briefs  in  the  trial  court 
five  days  before  the  record  la  filed  in  this 
court  is  to  give  the  appellee  time  and  ort- 
jwrtuni^  to  prepare  and  file  his  briefs  in 
ivply.  Where  the  purpose  of  the  rule  haa 
been  accomplished,  an  appeal  will  not  bf 
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dismissed  because  appellant's  briefs  have  not 
been  tiled  within  the  time.  Itallway  Oo.  t. 
Holden.  93  Tex.  211.  54  S.  W.  751.  Appel- 
lee was  cbat^eable  with  notice  of  the  con- 
stnictJon  placed  upon  the  statute  and  rules 
hy  the  supreme  court,  and  Bhonld  hRve  pre- 
pared and  tiled  his  briefs  within  the  ample 
time  which  elapsed  between  the  filing  of  ^.p- 
pellant's  briefs  and  the  submission  df  the 
canae.  The  assignments  of  error  contained 
Id  the  record  appear  to  be  duly  signed  by  ap- 
pell&nf  B  attorney.  But,  if  this  were  not  true, 
the  objection  would  not  be  ralld  under  the 
rale  now  In  force.  Association  t.  Newman, 
86  Tex.  380,  26  a  W.  11.  The  objections  to 
the  manner  in  which  appellant's  brief  la  pre- 
pared are  not  without  merit,  but  we  are  of 
opinion  that  we  ought  not  to  ignore  the  first, 
second,  third,  and  fourth  assignments. 

Appellee  has  filed  an  able  and  exbaustlve 
motion  for  rehearing,  which  we  have  read 
with  Interest  and  cooridered  with  greet  care. 
Our  coDcluslMi  reached  in  disposing  of  the 
assignment  of  error  first  noticed  In  the  main 
opinion  is  vigorously  assailed.  Appellee  ctm- 
tende  that  In  seeking  to  hold  appellant  re- 
sponsible for  what  he  denominates  his  "wa- 
tingent  fee,"  he  was  required  to  do  nothing 
more  then  establish  the  execution  of  the 
contract  between  him  and  appellant,  the  In- 
stitution of  the  suit  in  pursuance  thereof, 
and  the  dismissal  by  his  client  without  his 
consent.  He  Insists  that  this  would  have  en- 
titled him  to  Judgment  for  half  the  gross 
amount  sued  for  In  the  suit  thus  brought. 
In  support  of  this  contention  he  cites  Hill 
v.  Ounnlngbam,  25  Tex.  31.  In  that  case  an 
attorney  at  law  had  been  employed  by  de- 
fendant to  condnct  certain  litigation  for  a 
fee  certain,  and  an  additional  sum  certain  If 
the  salt  was  successful.  The  defendant  com- 
promised the  litigation,  and  refused  to  pay 
the  attorney  the  part  of  the  fee  contingent 
on  its  successful  termination,  on  the  ground 
of  failure  of  consideration.  The  attorney 
was  shown  to  have  performed  practically  all 
the  services  necessary  to  bring  the  litigation 
to  a  final  close,  and  was  prer»ited  by  his 
client  from  securing  a  final  adjndicatioo. 
The  attorney  assigned  the  contract,  and  de- 
fendant was  sued  by  the  assignee.  The 
court  held  that  tiie  full  sum  promised  In  the 
contract  could  be  reeovwed,  and  the  fact 
that  the  litigation  was  not  snccessfully  ter- 
minated could  not  be  pleaded  by  def^dant 
as  a  bar  to  the  action,  as  he  by  his  own  act 
had  preroited  such  a  possibility.  In  the  case 
cited  the  contingent  snm  promised  was  a  sum 
certain  on  the  happening  of  a  named  event, 
and  the  defendant  incurred  a  personal  liabil- 
ity tberefor.  In  the  case  at  bar  iydch  in- 
curred no  personal  liability  by  his  contract 
with  his  attorney,  Mnnson.  There  was  no 
promise  on  his  part  to  pay  any  sum.  His 
contract  with  Mtmson  amounted  to  no  more 
tliflD  an  assignment  of  a  half  interest  in  his 
cause  of  actlffiEi.  Railway  Co.  v.  Miller  (Tex. 
CiT.  App.)  68  8.  W.  709.  Bad  the  defend- 


ants In  the  first  suit  had  legal  notice  of  the 
assignment  Munson  had  such  an  interest  In 
the  cause  of  action  as  could  have  been  pros- 
ecuted to  final  Judgment  to  the  extent  of 
his  interest  notwithstanding  the  compromise. 
In  Railway  Oo.  v.  Miller,  supra,  this  exact 
question  was  decided.  The  wrong,  If  any 
was  done  by  Lynch  to  Munson  by  the  com- 
promise, was  the  destruction  of  his  right  to 
prosecute  the  claim  to  the  extent  of  his  In- 
terest. It  follows,  then,  that  the  suit  of  Mun- 
son against  Lynch  was  not  upon  debt,  for  a 
specific  and  ascertained  sum,  nor  upon  the 
contract  for  a  promise  to  pay  a  sum  equal 
I  to  half  the  amount  realized  by  that  suit 
I  but  for  damages  equal  to  half  the  value  of 
I  the  claim  of  Lynch  against  the  guardian  and 
I  bis  bondsmen.  Lynch  cannot  plead  failure 
!  of  consideration,  for  by  his  own  act  he  has 
\  put  it  beyond  the  power  of  Munson  to  per- 
•  form  further  services  therein.  Nor  can  Mun- 
'  SOD  recover  <m  the  theory  of  personal  liabll- 
:  Ity  on  the  contract  of  assignment,  for  It  c<mi- 
j  talned  no  promise  to  pay.  It  was  admissible 
in  evidence  to  establish  the  transfer  of  half 
the  cause  of  action,  the  consideration  of  the 
assignment  being  the  services  of  Munson. 
!  Having  performed  this  function,  Ita  office 
was  at  an  end.  It  was  of  no  value  in  as- 
certaining the  amount  of  damage  suffered. 
To  permit  It  to  be  used  for  such  a  purpose 
would,  It  seems  to  us,  be  both  absurd  and 
unjust  To  uphold  appellee's  contention 
wonld  be  to  establish  a  rule  in  this  state 
,  which,  applied  generally,  would  result  in 
consequences  shoclcing  to  all  sense  of  right, 
and  violative  of  every  wise  rule  prescribed 
for  the  ascertainment  of  damages,  and  the 
Just  compensation  of  those  who  may  suffer 
by  the  fault  of  another.  In  suits  for  dam- 
ages for  personal  Injuries,  in  this  state,  the 
attorney  bringing  the  suit  Is  usually  assigned 
an  Interest  la  the  cause  of  action.  In  such 
milts  the  damages  are  not  Infrequently  laid 
In  the  petition  at  a  sum  greatly  in  excess  of 
what  may  possibly  be  recovered.  Would  any 
court  hold  that  a  plaintiff  who  compromised 
such  a  suit  before  the  attorney  had  oppor- 
tunity to  bring  legal  notice  of  the  assign- 
ment to  the  defendant  would  be  Inevitably 
liable  to  his  attorney  for  the  extent  of  his 
interest,  as  measured  by  the  gross  sum  pray- 
ed for?  Would  the  client  In  such  a  case  be 
estopped  to  show  that  he  In  fact  bad  no 
cause  of  action,  or  was  damaged  only  In  a 
small  sum?  We  find  the  case  of  HUl  t.  Cun- 
ningham, supra,  cited  in  Bank  v.  Bnstls,  8 
Tex.  Civ.  App.  357.  28  S.  W.  227,  and  In  that 
case  it  was  held  that  the  broad  rule  laid 
down  in  Hill  t.  Cunningham  bad  ita  limita- 
tions. The  bank  was  therefore  permitted  to 
show,  as  against  ita  attorney.  Bustis,  that 
nothing  would  have  been  recovered  In  the 
compromised  suit,  and  that  the  attorney  was 
not  damaged  at  all.  Xt  was  also  held  Id 
that  case,  following  Hill  v.  Cunningham,  in 
another  portion  of  the  i^ilnion.  that  evtsn  un- 
der a  Mmtract  similar  to  the  one  In  qnes- 
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tlon  ttie  attorney  woold  not  be  permitted  to 
proaecQte  the  orlgliud  suit  at  aU  events,  and 
over  hla  client's  protest;  but  tbe  client.  If 
be  saw  the  contest  was  hopeless,  could  for- 
bid further  proceedings,  and  thus  aviAA  be- 
ing InvoWed  In  liability  for  useless  costs. 
The  dUDculty,  however,  la  that  In  pursntng 
such  an  Inquiry  In  a  suit  between  an  attw 
ney  and  client  tbe  court  Is,  in  a  sense,  com- 
pelled to  try  a  "moot  case,"— a  suit  without 
a  plaintiff  and  without  a  defendant  It  la 
impossible  to  say  what  defenses  would  have 
been  urged  by  the  defendants  In  tbe  com- 
promised cause.  It  also  presents  the  anom- 
aly of  trying  two  suits  in  one.  In  which  the 
liability  of  persons  not  parties  to  the  suit 
on  trial  Is  In  question.  However,  It  Is  pot 
without  Its  analogy  In  the  books.  If  an  at- 
torney, by  reason  of  his  ne^lgence  or  want 
of  attention,  loses  a  suit  for  bis  client,  he  Is 
liable  for  tbe  damages  resulting,  and  this 
necessarily  involves  an  Inquiry  as  to  what 
would  tiave  been  recovered  had  he  given  the 
matter  the  requisite  attention.  3  Am.  &  Eng. 
Enc.  Law,  p.  379;  Fox  v.  Jones  <Tei.  App.) 
14  S.  W.  1007. 

If  an  administrator  brings  loss  to  tbe  es- 
tate by  failure  to  use  diligence  In  collecting 
claims,  and  Is  sued  therefor,  the  value  of  the 
claims  must  be  shown.  We  tbinh  it  Is  bet- 
ter for  the  courts  to  enter  upon  the  uncertain 
Inquiry,  than  to  confess  a  helplessness  to 
right  a  palpaUe  wrong.  In  Bank  v.  BnstlB, 
supra,  the  case  of  Swinnerton  v.  Monterey 
Co.,  76  CaL  114,  18  Pac.  135.  Is  dted  as  sup- 
porting the  role  announced.  Since  tbe  suit 
tn  question  is  for  damages  for  the  destruc- 
tion of  sucti  right  as  the  attorney  acquired 
by  the  assignment,  we  are  of  opinion  that  it 
devolved  upon  him  to  show  tbe  value  of  the 
claim.  This,  In  the  nature  of  things,  ren- 
dered it  necessary  to  show  the  solvency  of 
the  parties  against  whom  the  claim  was 
made.  The  rule  might  be  different  had  the 
claim  been  a  note  or  some  contract  for  a  liq- 
uidated sum,  but  In  claims  of  the  nature 
sued  on,  where  tbe  damages  were  uncertain 
and  unliquidated,  tbe  amount  claimed  in  the 
petition  Is  not  prima  fade  the  measure  of 
damages.  It  may  be  observed,  also,  that  in 
such  cases  tbe  dient  submits  tbe  facts  to  tbe 
attorney;  and  tbe  matter  of  liability,  tbe 
prospect  of  recovery,  and  the  advisability  of 
embarking  In  tbe  litigation,  are  left  largely. 
If  not  entirely,  to  the  Judgment  and  discre- 
tion of  the  attorney.  We  think,  therefore, 
that  the  burden  was  opcm  appellee  to  show 
that  the  defendants  tn  the  original  cause 
were  solvent;  tliat  Is  to  say.  It  devolved 
upon  btm  to  show  tbe  extent  to  which  be  bad 
been  damaged.  In  some  jurisdictions  tbe 
remedy  of  tbe  attorney  In  such  a  case  is  fadd 
to  be  upon  quantum  meruit  for  tbe  value  of 
his  services  up  to  tbe  time  of  the  compromise, 
but  in  those  states  contracts  sudi  as  the  one 
under  ccwsideration  are  held  not  to  be  assign- 
ments of  an  Interest  in  the  cause  <rf  action. 
Slnee  tiie  decislw  In  Railway  Ca  r.  Miller, 


supra,  the  rule  in  this  state  must  necessarily 
be  different  In  the  case  at  bar  tbe  attor- 
ney, for  a  valuable  conalderailon.  has  ac- 
qubed  an  Interest  In  the  cause  of  action.  If 
hia  dlent  has  nnupromlsed  the  case  without 
his  consent,  and  before  be  boond  the  defend- 
ants therein  by  notice  of  the  assignment,  be 
has  suffered  a  wrong  at  the  hands  of  his 
client;  for  which  he  is  entitled  to  componsa- 
tton.  His  suit  against  his  dlent  Is  for  dam- 
ages, just  as  the  client's  suit  against  the  at- 
torney Is  for  damages,  when  be  baa  8affM<ed 
by  the  negligence  of  tbe  attorney.  In  a  snlt 
of  the  character  last  named,  tbe  dletit,  to  be 
entitled  to  recover,  must  show  that  his  suit 
was  Intrusted  to  tbe  attorney,  that  he  failed 
to  realize  anything  out  of  the  litigation,  that 
this  failure  was  due  to  tbe  culpable  neglect 
of  the  attorney,  and  that  but  for  such  negli 
gence  a  recovery  could  or  would  have  been 
had.  8  Am.  &  Ekig.  Enc.  Law  (2d  Sd.)  p. 
302.  In  Staples'  Ex;*rs  v.  Staples,  85  Va. 
76.  7  8.  B.  100,  It  Is  held  that  the  dlent  has 
the  burden  of  showing  that  such  a  dalm  was 
against  solvent  parties.  See,  also.  Nlsbet  v. 
lAWBon,  1  Ga.  275.  In  CoUlea-  v.  PnlUam,  13 
Lea.  114,  the  cases  holding  the  contraiy  doc- 
trine are  discnseed  and  dlstingnlsbed.  and  it 
Is  distinctly  held  that  In  suits  against  attor- 
neys for  negligent  failure  to  make  collections 
the  burden  Is  upon  plaintiff  to  allege  and 
prove  his  damage;  dting  Bruce  r.  Baxter,  7 
Lea,  477.  In  Brodle  v.  Watkins,  33  Ark.  K45. 
It  Is  hdd  that  the  attorney  who  sues  for  a 
wrongful  dlsdiarge  by  bis  dlent  may  recover 
the  damages  he  has  suffered  tot  the  tM«ach 
of  the  contract  In  the  case  at  bar  the  dient. 
having  assigned  to  the  attorney  an  Interest 
in  the  cause  of  action  In  CMislderatlOD  of  hi? 
services,  and  having  authorised  him  to  prose- 
cute the  suit  In  their  Joint  Interest  was  Im- 
pliedly botmd  to  do  nothing  to  the  detriment 
of  hUi  attorney's  Interest  In  the  dalm.  In 
view  of  tiie  cases  dted  abore.-and  we  think 
tbey  announce  the  correct  rale.— It  logically 
follows  that  a  suit  by  an  attorney  for  a 
breach  of  tbla  implied  doty,  from  which  he 
has  suffered  injury.  Is  a  suit  for  damages, 
and  that  In  establishing  his  right  to  recov- 
er, tbe  burden  is  upon  him  to  show  damage 
and  Its  extent  as  In  any  other  suit  for  dam- 
ages. ^Is  necessarily  Indudes  pnot  that 
the  dalm.  If  reduced  to  Judgmoit  would 
have  been  collectible.  We  think  It  Is  clear. 
If  the  dlent  discovered  that  be  had  no  cause 
of  actl<m.  or  that  the  snlt  would  involve  him 
In  costs  out  of  proportion  to  the  possible  re- 
covery, or  that  in  eqnl^  and  good  conscience 
he  ought  not  to  pteaa  the  suit  be  could  with- 
draw from  tbe  litigation  to  tbe  extent  of  bis 
Intraest,  and  leave  the  attorney  to  press  the 
suit  to  Judgment  in  bis  own  behalf.  In  do- 
ing so,  however,  be  should  be  careful  not  to 
defeat  hia  attorney's  rights.  In  this  connec- 
tion we  call  attention  to  the  fact  tbat  it  was 
neither  alleged  nor  shovm  that  tbe  defend- 
ants in  the  original  Bott  had  no  notice  ot  the 
attMney's  rights  under  the  oontract  or  fiiat 
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bj  the  dlunlual  he  was  deprived  of  bis  right 
tD  proceed  asainat  ttie  defendants  notwltb- 
standing  the  dlsmlsaaL  A  comi^ete  defense 
to  the  suit  at  bar  would  be  proof  tbat  the 
proceeds  of  the  sale  of  the  land  bad  been 
tamed  over  by  the  Tatas  guardian  to  the 
ward's  guardian  In  Nutb  Can^na.  In  pur- 
suance of  an  order  of  tbe  court  In  which  the 
guardianship  was  pending  In  this  state.  No 
sucii  order  was  shown,  and  ntme  of  the  pro- 
bate orders  appear  In  full  In  tbe  statement 
of  facts;  but  the  order  of  the  court  authoris- 
ing tbe  sale  Is  admitted  to  have  been  made 
in  response  to  an  application  for  sale,  a  copy 
ot  wbldi  is  aj^nded  as  an  exbiblt  to  plain- 
tllTs  petition  in  this  cause.  It  appears  from 
tbat  apidlcation  tbat  the  purpose  of  tbe  sale 
was  to  remit  tbe  proceeds  to  North  Carolina, 
where  the  ward  then  resided,  and  tbe  applica- 
tion contained  tbe  averment  tbat  the  ward's 
needs  for  education  and  maintenance  requir- 
ed it.  There  was  no  proof  of  a  fraudulent 
sale,  and  tbe  order  ot  fbe  court  ctmdusiTely 
adjudged  tbe  neces^ty  therefor.  As  stated 
in  tbe  main  (pinion,  tbe  evidence  of  the 
poiding  guardianship  Id  NMtb  CaroliDa  was 
exchided  for  technical  reasons.  The  receipt 
tor  the  funds,  puiimrting  to  bave  been  exe- 
cuted hy  the  father  of -the  ward  aa  his  guard* 
Ian  tn  the  other  state,  was  properly  ^eluded 
because  there  was  no  proof  of  Its  execution, 
and  no  proof  that  the  father  was  guardian 
at  tbe  time.  It  would  bave  been  no  bar  to 
tbe  original  salt  to  show  tbat  tbe  money  bad 
been  aeat  to  the  father.  In  tbe  absence  of  an 
order  therefor,  and  in  tbe  absence  of  proof 
that  he  was  In  fact  gHiardian  in  the  other 
state. 

Certain  Inaccuracies  In  the  main  <^nion 
are  pointed  out  tbe  motion,  which  were 
due  to  statements  In  appellant's  brief,  and 
which  on  doaer  Inspection  are  found  not  to 
be  fully  sustained  by  the  record.  Most  of 
Ukcse  a»  Immaterial,  in  view  of  tbe  disposi- 
tion of  this  motion,  and  need  not  be  correct- 
ed in  detail.  But  tbe  holding  upon  which  we 
reversed  and  rendered  tbe  Judgment  Is  of  Im- 
portance.  We  found  that  the  guardianship 
in  this  state  had  not  been  closed.  This  is 
technically  true.  The  age  of  the  ward  at  tbe 
date  of  the  original  suit  Is  not  disclosed  1^ 
tbe  statement  of  facl;^  nor  Is  his  present  age 
made  to  a^iear.  But  by  a  careful  Inspectltm 
of  tbe  Tirfumlnons  pleadings,  we  bave  found 
that  be  Is  admitted  to  have  been  14  years 
old  in  1888,  when  the  guardian  sold  tbe  land; 
and  as  that  seems  to  have  been  the  sole  pur- 
pose of  tbe  guardianship,  and  as  the  ward 
has  long  since  reached  bis  majority,  It  may 
be  assumed  that  tbe  Texas  goardlanahip  was 
In  fact  closed,  and  we  were  In  error  in  hold- 
ing tbat  this  was  shown  not  to  be  true. 
These  Inaccuracies  were  due  to  tbe  condition 
of  the  record,  which  Is  most  confusing  and 
Dnsatisfactory,  and  to  the  failure  of  am>ellee 
to  die  briefs,  which  It  is  clear  would  have 
be«i  4rf  material  assistance  to  the  court  In 
gettbig  a  correct  compr^enslon  of  the  facts 


so  necessary  tn  reaching  an  accurate  conclu- 
sion. 

We  are  of  <^nlon  that  tbe  trial  court  also 
erred  in  ovHmling  the  motion  of  appellant 
for  continuance.  It  was  a  first  application. 
The  grounds  stated  disclosed  a  right  to  a  con- 
tinuance, and  tbe  facts  adduced  upon  the 
trial.  Instead  of  rendering  the  error  harmless, 
disclosed  the  materiality  of  the  absent  testi- 
mony. 

For  tbe  error  in  onr  finding  as  to  the  status 
of  the  guardianship,  the  motion  for  rehearing 
Is  granted,  in  so  far  as  to  set  aside  our  judg- 
ment reversing  the  Judgment  of  the  court  be- 
low, and  rendering  In  favor  of  appellant.  We 
are  of  opinion  tbat  In  the  present  state  of  the 
record  tbe  Judgment  of  tbe  trial  court  should 
be  reversed  and  tbe  cause  remanded,  and  it 
Is  so  ordered.   Reversed  and  remanded. 


EVANS  V.  JOHNSON  et  al. 
(Oonrt  of  Civil  AppeuU  of  Texas.    Feb.  9, 

1901.) 

MARRIAGE  UCBN8E  —  WRONGFUL  I88UB  - 
MINOR— CONSENT  OF  PARENTS— ACTION  BY 
PARENTS— INSTRUCTIONS— ESTOPPEU 

1.  Under  Rev.  St.  180&,  art.  2957.  prohibiting 
the  marriftK?  of  a  female  under  the  age  ot  14 
years,  and  declaring  tbat  no  clerk  aball  Issne  a 
license  for  the  mamage  of  a  female  under  18 
years  of  age  without  the  consent  of  her  par 
entSi.in  an  action  by  a  father  against  a  clerk 
for  the  issuance  of  a  marriage  license  authoriz- 
ing the  marriage  of  bis  13  year  old  daughter,  it 
cbarce  tbat  if  the  plaintiff  consented  to  tht- 
marnage,  or  the  clerk  bad  no  notice  of  her  age 
or  tbe  plaintiff's  want  of  consent,  the  jury 
sboold  find  for  defendant  was  erroneous,  unce 
it  relieved  the  clerk  from  his  dut^  to  ascertain 
whetber  he  was  authorized  to  issue  a  license. 

2.  Rev.  at  1806.  art.  3967,  forbids  the  mai^ 
riage  of  a  female  nnder  the  age  of  14  years, 
and  declares  that  no  clerk  shall  Issne  a  license 
authorizing  tbe  marringe  of  a  female  under  18 
without  tbe  consent  of  her  parents.  Held,  that 
where  a  father  used  language  to  his  minor 
daughter  warruntiog  >ier  Ktatement  to  the  derk 
that  there  was  no  objection  to  the  issne  of  the 
license  so  far  as  her  father's  consent  was  con- 
cerned, tbe  father  was  estopped  from  saying 
bis  consent  was  not  given,  and  from  recovering 
from  the  clerk  for  Illegal  Issuance  of  the 
license. 

Appeal  from  district  court,  Ddta  county; 
Howard  Templeton,  Judge. 

Action  l)y  J.  M.  Elvans  against  S.  T.  John- 
son and  others.  From  a  Judgment  In  tevor 
ot  defendants,  plaintiff  appeals.  Afllrmed. 

L.  U  Wood,  tor  aiveUant  Holmes  & 
Sharp  and  James  Patteson,  for  appellees. 

BAINEY,  C.  J.  Appellant,  J.  M.  Bvans. 
Instituted  this  suit  against  J.  M.  Johnson, 
the  county  clerk  of  Delta  county,  Tex.,  and 
sureties  upon  his  official  bond,  to  recover 
damages  for  the  Illegal  Issuance  of  a  mar- 
riage license  authorizing  the  marriage  of  ap- 
pellant's minor  daughter,  aged  13  years  and 
6  months,  to  one  J.  V.  Brewer,  a  male  aged 
18  years,  by  virtue  of  which  license  they 
were  married  on  the  same  day  ot  tbe  issn- 
ance  thereof.   Upon  the  trial.  Judgment  was 
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rendered  for  defendant,  and  plaintiff  ap- 
pealed. 

Appellants  first  asRignment  complains  of 
tbe  following  charge  of  the  court:  "If  the 
plaintiff  consented  to  the  marriage  of  his 
daughter,  or  if  said  deputy  clerk  did  not 
have  notice,  either  actual  or  consti-uctiTe, 
as  these  terms  are  deflnefl  above,  of  the  real 
age  of  plaintiff's  daughter,  or  plalntifTs  want 
of  consent  to  her  marriage,  then.  In  either 
erent,  you  should  find  for  defendants,  be- 
cause SQcta  charge  made  plaintiiE's  right 
to  recover  depend  upon  the  deputy  clei^ 
having  notice  of  the  uonconsent  of  the  plain- 
tiff." The  license  was  Issued  by  the  deputy 
derb,  and  the  definitions  of  actual  and  con- 
structive notice  referred  to  in  said  charge 
were  the  usual  and  ordinary  legal  defini- 
tions of  ajctual  and  constructive  notice. 
We  are  of  the  opinion  that  the  charge 
given  Is  subject  to  the  objections  urged 
by  the  appellant.  The  statute  prohibits 
marriage  of  females  under  the  age  of  14 
years,  and  In  such  case  the  clerk  is  not  au- 
thorized to  issue  a  marriage  license.  It  also 
provides  that  "no  clerk  shall  Issue  a  license 
without  the  consent  of  the  parents  or  guard- 
ians of  the  parties  applying,  unless  the  par- 
tics  so  applying  shall  be  In  the  case  of  the 
male  twenty-one  years  of  age,  and  in  the 
female  eighteen  years  of  age."  Rev.  St  189S, 
art  2957.  When  application  Is  made  to  the 
cl^k  for  a  man-lage  license,  it  Is  his  duty 
to  ascertain  whether,  or  not  In  such  case  be 
Is  authorized  under  the  law  to  Issue  it  In 
case  he  issues  a  license  when  not  authorized 
by  law  so  to  do,  whether  his  use  of  diligence 
to  ascertain  the  true  facts  before  Issuing 
the  same  will  release  him  from  liability  we 
do  not  deem  It  necessary  to  here  determine. 
Under  the  charge  the  clerk  was  relieved 
from  any  effort  to  ascertain  the  true  condi- 
tion of  the  parties  desiring  to  marry,  and 
the  effect  of  such  a  rule  would  virtually  ren^ 
der  nugatory  the  right  given  to  the  parent 
by  the  statute  to  control  their  minor  daugh- 
ters In  relation  to  their  marriage;  for.  by  tbe 
very  nature  of  things,  the  clerk  cannot  have 
notice,  except  in  few  instances,  of  the  disa- 
bilities under  which  parties  labor  who  seek 
marriage  license. 

While,  under  the  circumstances  of  this 
cnse,  the  clerk  was  not  authorized  to  Issue 
the  license  even  with  the  consent  of  the  par- 
ent,—the  female  being  under  the  age  of  14, 
— stiU  we  are  of  the  opinion  that  the  plain- 
tiff Is  estopped  from  recovering,  and  under 
the  facts  no  other  Judgment  could  have  been 
properly  rendered.  The  evidence  shows  that 
on  the  day  the  license  was  Issued  and  tbe 
day  of  the  marriage  tbe  plaintiff  ascertained 
that  his  daughter  was  contemplating  such 
step,  and  mentioned  the  matter  to  her,  and 
stated:  "I  told  her  that  she  was  too  young 
to  marry.  I  told  her  that.  If  she  was  18 
years  old,  then  I  would  not  care.  I  told  her 
that  If  ever  she  intended  to  marry  J.  V. 
Brewer,  to  go  and  marry  him  tlint  day.  I 


am  going  to  Paris  to-day,  and.  If  I  do  not 
change  my  mind,  I  will  have  the  same 
published,  and  after  to-day  you  can't  get 
license."  This  language  was  calculated  to 
make  her  believe  that  she  had  permlaslon  to 
marry  that  day,  and  authorized  the  state- 
ment to  the  clerk  that  there  was  no  legal 
objection  to  her  marriage,  as  far  as  the  con- 
sent of  her  father  was  concerned.  While, 
possibly,  a  different  construction  might  be 
placed  upon  his  language,  yet  we  think  it 
sufficient  to  eetop  him  from  now  saying  that 
his  consent  was  not  given,  and  prevents  a 
recovery  by  him.  Tbe  Jndffoient  to  ttmeCore 
affirmed. 


HARTFORD  FIRB  INS.  GO.  t.  RANSOM 
at  aL 

(Court  of  OivU  i^peals  of  Texas.  Feb.  16; 

1901.) 

INSURANCE  —  POLICY  PROVISION  —  BRSACH— 
WAIVER— TRANSFER  OP  TITLE— 
APPBAL-JUDGMBNT. 

1.  Where  a  policy  provided  that  It  ttiould  be 
void  it  any  change  should  take  place  in  the  in* 
terest,  titl&  or  possession  of  the  subject  of  In- 
surance, other  than  by  tbe  death  of  the  insurer], 
and  tbe  property  was  legally  sold  in  partition, 
and  thereafter  sold  again,  these  facta  showed 
a  change  in  the  title,  withla  tlw  tarma  of  the 
policy,  and  constitnted  a  complete  defense  to  an 
action  thereon. 

2.  An  iniarance  compaiiy  could  not  be  said  to 
have  waived  the  breach  of  a  imvisjon  in  a  pol- 
icy that  it  should  be  void  on  any  change  of 
the  title  to  ttie  property  insured  by  reason  of  ita 
agent's  knowledge  of  a  certain  intended  trana- 
£er.  when  there  was  another  transfiBr  of  title  of 
which  the  company  bad  no  notice  whatever. 

3.  Where  tlie  facts  in  a  certain  case  were  un- 
dispoted.  and  the  questions  of  law  determined 
on  appeal  in  favor  of  the  defendant,  the  court, 
on  appeal,  would  render  Judgswnt  for  the  de- 
fendant 

Appeal  from  Navarro  eounty  conrt;  J.  F. 

Btout  Judge. 

Action  by  8.  M.  Ransom  and  others  against 
the  Hartford  Fire  Insurance  Company. 
From  a  Judgment  In  favor  of  platntlffa,  de- 
fendant apiwals.  Reversed. 

Alexander  &  Thompson,  for  ai^Uant. 
Blackmon  &  Turner,  for  appellees. 

TBMPLBTON,  J.  This  suit  was  brought  by 
the  appellees,  as  the  heirs  of  Mrs.  F.  R.  Ran- 
som, to  recover  of  appellant  the  sum  of  HOO. 
the  amount  of  a  policy  of  Insurance  Issued  by 
It  on  May  2,  1890,  to  Mrs.  Ransom,  Insuring 
her  for  the  term  of  three  years  against  losx 
by  Are  on  a  dwelling  house  owned  by  her. 
The  house  was  destroyed  by  fire  on  May  27. 
1900.  On  a  trial  by  the  court  without  a  Jury 
appellees  had  Judgment  for  the  amount  of  the 
policy,  and  ^e  company  has  appealed. 

One  of  the  provisions  of  the  policy  reads 
as  follows:  "This  entire  policy,  unless  oth- 
erwise provided  by  agreement  Indorsed  here- 
on or  added  hereto,  shall  be  void  If  the  In- 
lerest  of  the  insured  In  the  property  be  not 
truly  stated  In  the  policy,  or  If  the  Interest 
of  tbe  Insured  In  tbe  property  be  other  tiian 
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Ktle  and  unconditional  ownership,  or  If  any 
cbange.  otber  than  by  the  death  of  the  Is- 
snred,  take  place  In  the  Interest,  title,  or  poft- 
session  of  the  subject  of  Insurance  (except 
change  of  occupants  without  Increase  of  haz- 
ard), -whether  by  legal  process  or  Judgment 
or  by  ToluDtary  act  of  the  Insured,  or  others 
wise,  or  If  this  policy  be  assigned  before  a 
loss."  Mrs.  Bansom  died  on  May  23,  1899. 
Id  March.  1900,  a  suit  was  instituted  be- 
tween her  belrs  In  the  district  court  of  Na- 
varro county  to  partition  her  estate,  Includ- 
ing the  property  insured.  A  judgment  of 
partltlOD  was  entered  In  said  suit,  and  com- 
missioners were  appointed  to  make  partition. 
The  conunlsaloners  reported  that  the  Insured 
property  was  Incapable  of  partition,  and  the 
report  was  approved.  Thereupon  a  commis- 
sioner was  appointed  to  sell  the  property, 
iDd  on  May  1,  1900,  he  sold  the  same  to 
John  O.  Shook  for  $S00,  one-third  cash  and 
two-thirds  on  credit,  notes  being  taken  for  the 
deferred  payments,  and  the  vendor's  Uen  be- 
ing retained  to  secure  the  notes.  The  sale 
was  reported  and  approved,  and  deed  duly 
made  to  the  purchaser,  on  May  7,  1900.  All 
tfaeiic  proceedings  were  regular  and  legal. 
On  May  23,  1900,  Shook  sold  the  property  to 
one  Slmonds.  Appellant  pleaded  said  pro- 
vision of  the  policy  and  the  facts  above  stat- 
ed, and  Insists  upon  same  as  a  complete  de- 
fense to  the  action  on  the  policy. 

The  position  of  appellant  Is  well  taken. 
The  facts  show  a  change  In  the  Interest  and 
title  Id  the  property  Insured,  within  the  terms 
of  the  policy.  Northern  Assur.  Co.  t.  City 
Sav.  Bank  (Tex.  Olv.  App.)  45  S.  W.  737;  As- 
sociation V.  Floumoy,  S4  Tex.  632,  19  S.  W. 
793.  The  condition  of  the  policy  quoted 
above  proTldes  that  any  change  In  the  Inter- 
est or  title  In  the  propeity  Insured,  other  than 
by  the  death  of  the  Insured,  should  render 
the  policy  void,  and  not  merely  that  any 
change  in  the  title  or  Interest  of  the  assured, 
except  by  her  death,  should  render  it  void. 
A  contract  of  Insurance  is  a  personal  con- 
tract In  this  case  the  contract  was  between 
appellant  and  Mrs.  BansonL  But  by  the 
terms  of  the  policy,  on  the  death  of  Mrs.  Ban- 
som, It  became  a  contract  between  appellant 
and  her  heirs.  They  succeeded  to  ber  rights 
under  the  policy,  and  were  bound  by  the  con- 
tract made  by  ber  to  the  effect  that  any 
change  in  the  Interest  or  title  to  the  property 
insured  should  annul  the  contract.  The 
change  occurred,  and  for  that  reason  the  ap- 
pellees cannot  recover.  / 

The  appellees  contend,  however,  that  there 
vsB  a  waiver  of  the  breach  of  said  provision 
of  the  policy.  On  this  Issue  It  was  shown 
that  appellant's  agent  who  acted  for  the  com- 
pany In  Issuing  the  policy  had  knowledge  of 
Mrs.  Ransom's  death;  that  he  knew  of  the 
pendency  of  the  suit  for  partition,  and  of  the 
fact  that  the  property  was  to  be  sold  In  order 
to  effect  a  partition.  This  knowledge  does 
Dot  seem  to  have  come  to  the  agent  In  the 
ooane  of  his  agency,  but  appears  to  have 
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been  acquired  by  him  In  casual  converaatlona 
not  In  any  way  relating  to  the  subject  of  the 
Insurance  on  said  property.  He  was  never 
notified  of  any  of  the  facts  by  the  appellees, 
or  by  any  one  who  Is  shown  to  have  had  an* 
thorlty  to  act  for  them  In  respect  to  the  said 
insurance.  He  was  not  asked  to  transfer 
the  policy,  or  to  take  any  action  whatever 
with  reference  to  it.  It  "may  be  seriously 
doubted  If,  under  the  circumstances,  the  com- 
pany would  be  affected  by  his  knowledge  of 
the  facts  aforesaid.  But,  be  this  as  It  may. 
it  Is  shown  that  the  company  did  not,  either 
through  Its  said  agent  or  otherwise,  have  no- 
tice of  the  sales  to  Shook  and  Slmonds. 
Even  if  the  knowledge  of  the  agent  that  a 
sale  was  to  be  made  should  be  Imputed  to 
the  company,  and  It  should  be  held  that  the 
company  thereby  assented  to  the  sale  to 
Shook, — a  proposition  we  do  not  admit  to  be 
correct— It  cannot  be  held  that  assent  to  such 
sale  carried  with  It  an  implied  assent  to  any 
sale  Shook  might  thereafter  make.  There  is 
not  the  slightest  clrctunstance  in  the  record 
to  show  knowledge  by  the  company  of  the 
sale  by  Shook  to  Slmonds.  or  assent  by  it  to 
such  sale.  The  company  is,  therefore,  not  es- 
tt^ped  from  asserting  the  change  effected  in 
the  title  and  Interest  in  the  property  Insured 
by  the  sale  to  Slmonds,  and,  the  loss  occur- 
ring after  the  purchase  by  Slmonds,  the  pol- 
icy became  void.  The  Judgment  will  be  re- 
versed, and,  as  the  facte  are  agreed  to  and 
are  undisputed.  Judgment  will  be  here  ren- 
dered tor  appellant   It  Is  so  ordered. 


ANDERSON  et  al.  v.  NEIOHBORS.> 
(Court  of  Civil  Appeals  of  Texas.  Feb.  6^  1901.) 

PUBLIC   LAND— PURCHASE— RIGHTS   OP  HAR- 
RIED WOMEN— OBJECTION— RIGHTS  OP 
SUBSEQUENT  LE;SSBB. 

1.  A  certified  question  whether  a  married  wo- 
man, who  had  purchased  school  land  from  the 
state,  and  had  occupied  it  for  five  years  as  a 
homestead,  and  made  valuable  improvements, 
had  lost  her  right  to  the  land  by  certain  acts, 
was  answered  by  the  sunreme  court  In  the 
native.  Held,  that  the  contention,  on  a  mo- 
tion for  a  rehearing  in  the  court  of  civil  ap- 
peals, that  a  married  woman  could  not  acquire 
school  laud,  because  she  was  not  a  "person," 
within  the  contemplation  of  the  statute  author- 
izing the  sale  of  such  lands  to  "any  person," 
cannot  be  snstalned,  since  the  holding  of  the  su- 
preme court  that  defendant  had  not  lost  her 
right  to  the  land  necessarily  Implied  that 
had  the  right  to  acquire  it 

2.  Where  defendant  a  married  woman,  had 
purchased  school  land  from  the  state,  and  the 
commissioner  of  the  general  land  office  en- 
deavored to  uphold  the  sale,  and  canceled  a  sub- 
sequent lease  of  it  to  plaintiff,  and  there  was 
DO  objection  on  the  part  of  the  state  to  defend- 
ant's capacity  to  purchase,  plaintiff  cannot  raise 
the  objection  that  defendant  had  no  right  to 
acquire  tha  land  because  she  was  a  married  wo* 
man. 

Appeal  from  district  court,  Peoos  county; 
J.  M.  Goggln,  Judge. 

Action  by  E.  B.  Neighbors  against  J.  H. 
Anderson  and  others.  From  a  Judgment  lo 
favor  of  plaintiff,  defendants  appealed,  and  a 

*Wi1t  ol  error  denied  by  ■upreme  jCSort  I 
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oerUfled  Question  to  the  Buprtme  court  ^ 
S.  W.  MS)  was  answeied  In  faror  of  d»- 
fttndftnti,  and  the  Judgmest  nretsed.  Plain- 
tiff filed  a  motloD  for  a  rehearing.  Motion 
doled. 

B.  O.  Thomas  and  Sanford  &  Douglas,  for 
appellants.   Walter  GllUs,  for  appellee. 

FLT,  J.  In  answer  to  a  certified  question 
in  this  case,  the  supreme  court  has  rendered 
an  opinion  that  determines  the  Issues  In  favor 
of  appellants.  Reference  Is  made  to  that 
opinion  for  our  conclusion  of  facte  and  the 
law  applicable  to  the  case.  Following  that 
opinion,  the  Judgment  of  the  district  court  is 
reversed,  and  judgment  here  rendered  io 
favor  of  appellants. 

On  Motion  for  Rehearing. 

(March  6. 1801.) 

In  the  statement  made  by  this  court  in 
certifying  the  question  to  the  supreme  court. 
It  was  distinctly  stated  that  "Mrs.  AndeisoD, 
a  ndarrled  vroman,  applied  f<Hr  and  purchased 
from  the  land  commissioner  the  land  in  con- 
troversy, and  made  the  payment  required  of 
her  at  the  time,  and  gave  the  written  obliga- 
tion for  the  balance."  It  was  also  stated  that 
"Mrs.  Anderson  and  her  husband  have  been 
in  poBsessloD  of  the  land  since  her  purchase, 
in  iSOo,  and  they'  have  made  valuable  im- 
provements cm  the  land,  and  have  occupied 
it  as  a  homestead  up  to  the  time  of  the  trial." 
With  these  facts  before  the  court,  it  was  an- 
swered "that  Mrs.  Anderson's  right  to  the 
land  bad  not  been  lost  under  the  circum- 
stances stated  In  this  case,  and  that  the  lease 
contract,  executed  after  the  written  request 
made  by  her,  conferred  no  right  upon  the 
leasee."  That  the  contract  of  purchase  was 
made  by  a  married  woman  was  clearly  before 
the  supreme  court,  and  we  cannot  for  a 
moment  conceive  that  the  court  would  have 
answered  that  Mrs.  Anderson  had  not  lost 
her  rights  to  the  land  If  she  had  no  right  to 
lose.  In  the  case  of  Pitta  v.  Elsler,  87  Tex. 
347,  28  S.  W.  MS,  tt  was  said:  'In  this  atate 
the  right  of  a  married  woman  to  acquire  and 
hold  property,  real  and  personal,  either  by 
gift,  devise,  descent,  or  purchase,  la  as  ab- 
solute as  that  of  her  husband.  She  may, 
with  hlB  consent,  mortgage  her  real  estate 
to  secure  his  debts,  or  she  might  give  her 
personal  property  to  him  or  any  other  person. 
If  she  contract  to  buy  on  a  credit  and  ex- 
ecute a  note  for  the  price,  she  may  or  may 
not,  as  she  may  elect,  proceed  with  the  con- 
tract, and  the  person  contracting  with  her 
cannot  refuse  to  carry  out  the  agreement 
because  she  is  a  omrried  woman."  There  la 
but  one  ground  upon  which  the  contract  made 
with  Mrs.  Anderson  can  be  declared  void, 
and  that  Is  that  she  Is  not  a  "person"  In  the 
contemplation  of  the  statute,  and  that  the 
law  expressed  In  the  Pltts-EIsIer  Case  does 
not  apply  to  a  contract  with  the  state,  as 
was  beld  as  to  minors  in  the  case  of  Walker  I 


V.  Rogan.  99  Tex.  U  a  W.  1018.  Much 
that  iB  said  In  tlkat  case  in  regard  to  mlnorB 
It  would  seem  might  apply  with  equal  force 
to  married  women,  bat  the  oplBlon  does  not 
In  terms  extend  it  so  as  to  Include  nuurrted 
women,  and  It  ma^  be  presumed,  from  tbe 
answer  to  our  questliMi,  that  tlu^  will  not 
be  BO  ladudbd. 

Independent  of  tbe  expfeaslons  In  the 
Walker-Bf^tan  Cas^  we  wonld  aqieiteDoa  no 
difficulty  In  holding  that  when  tbe  state, 
througti  Iti  duly-«CGndlted  agentB,  has  en- 
tered Into  a  contract  with  a  married  wcnnan. 
It  would  occupy  the  position  of  an  IndlTtdoal 
contracting  with  her.  and  could  not  refuse 
to  carry  out  the  acreemuit  becauee  she  la  a 
married  woman.  We  do  not  believe  that  tbe 
doctrine  of  the  Walker-Rogan  Caae  should  be 
extended  to  a  married  woman,  but  that  it 
must  be  held,  aa  In  Blsler  t.  Pitts,  that  "In 
this  state  the  right  of  a  married  woman  to 
acquire  and  hold  property,  real  and  personal, 
either  by  gift,  devise,  descent,  or  purcbaee. 
Is  as  absolute  aa  that  of  her  husband."  If 
that  be  the  law  of  Texas,  the  legislature 
must  have  had  tbe  married  woman  In  coo- 
templatlon  when  It  used  the  broad  term  "any 
person,"  and  never  intended  to  exclude  her 
from  tbe  right  to  acqnire  a  home  out  of  the 
public  lands  for  herself  and  ber  children. 

The  facta  In  this  caae  establish  that,  five 
years  before  the  time  of  trial.  Mrs.  Anderson 
had  purcbaaed  the  land  in  controversy  from 
the  state  of  Texas,  and  had  made  all  pay- 
ments required  by  law,  giving  ber  obligation 
for  the  unpaid  purchase  money,  that  ahe  was 
in  possession  of  tbe  land  when  her  aK>llca- 
tlon  was  made,  and,  together  with  her  hus- 
band, has  ever  since  made  It  her  home,  ex- 
pending money  upon  it  and  Improving  it. 
The  state  is  satisfied  with  the  sale  to  ber, 
and  not  only  Is  not  attempting  to  repudiate 
it  but  on  the  other  hand,  through  Its  com- 
mlsatoner  of  the  general  land  office,  has  en- 
deavored to  uphold  it  Appellant  to  whom 
the  state  has  refused  to  lease  the  land,  alone 
seeks  to  avoid  the  contract  between  the  state 
and  Its  vendee,  because  she  Is  a  married 
woman.  Weatherford  v.  McFaddeo,  21  Tex. 
Civ.  App.  260,  51  S.  W.  548.  Believing  that 
In  answering  that  Mrs.  Anderson  had  not 
loBt  her  rlglit  to  the  land,  the  supreme  court 
mnst  have  Intended  to  hold  that  she  had  a 
right  to  the  land,  and  believing  that  a  married 
woman  is  included  In  tbe  broad  term  "any 
person,"  the  motitm  for  rehearing  Is  orer- 
ruied. 


OUJi  T.  FIRST  NAT.  RANK. 
(Court  of  Civil  Appeals  o£  Texas.  Jan.  B, 
1901.> 

NOTBS— BONA  FIDE  PURCHASBR-^EFENSSS— 
DETOSmONS  —  WTERROOATOHIBS  — OBJEC- 
TIONS—TIME  FOB  OBJECTION— INSTRVCTION. 

1.  Objectioo  to  Interrogatories  as  leading, 
made  on  the  trial  of  the  cause,  was  too  late, 
and  should  have  been  made  In  writing  before 
trlaL 
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2.  Wfen,  in  an  actio*  on  a  nafee^  plaiatiiTa 
tmcoDtradictad  erldcace  shewed  that  it  pnr- 
chased  the  note  for  Talue,  before  maturity, 
witfaovt  notice  of  any  deftemM  thereto,  it  vat 
aot  srrsv  to  refnae  to  cfaaroo  ttaat  t^e  btu^es 
«M  en  plaistUE  to  abow  tnat  it  waa  a  bona 
fide  holder  for  valae. 

Appeal  firam  dlatriet  court,  D^^laa  county; 
Richard  Marfan,  Judge. 

AjctloB  by  tbe  Bint  HotioBal  Bank  against 
J.  W.  OllL  From  a  Jndgwent  la  faror  vt 
plalnUff.  deCanteit  agpaaia.  Affimied. 

Henry  &  Henry,  for  appeHant  T*  L. 
Camp,  for  q^ellee. 

Statement. 

SAINEZ,  a  J.  This  suit  WW  Inatltnted 
by  appellee  agaiast  the  appellant  to  recover 
on  three  oertaln  promlraory  notee  execated 
by  apptiiaat  ts  one  Jeaae  Harria,  and  traia- 
(erred  by  said  Hartla  to  appellee.  The  p^< 
don  of  appellee  alleged  that  It  iras  a  taoita 
fide  owner  and  holder  of  said  note*,  haTlng 
obtained  same  Itor  a  rahiaUe  consideration, 
btfore  nurtnilty,  in  doe  caazae  of  hnslDcas. 
AppeUant  anffwased  by  goieral  demurrer  and 
general  denial,  and  ^wcially  by  a  nrom 
plea:  Ftrat,  failnue  of  conaldeiatiam;  sec- 
ond, that  said  notes  had  been  obtained  from 
him  by  aaild  HamtB  by  fcaiodulent  repreaenta* 
doBs;  tblrd,  that  the  apprtlee  bad  knowle^e 
of  mid  Czaod;  and,  fonrtb,  that  amMllee  and 
Ilania  were  partnersi,  and  bad  entered  into 
a  trandahat  actaesae  by  ^v4iich  the  appellee 
was  to  be  the  appnent  vwaer  of  the  notes, 
and  waa  ta  Institute  this  suit  to  ttvold  the 
drfenaes  the  appellant  had  against  the  said 
Hante.  Appeilee  repUed  to  aald  answer  by 
fqipplemental  petition,  dnly  sworn  to,  deny- 
iag  any  partnerahip  exiatii^  as  alleged;  that 
it  purchased  said  notes  from  said  Harris  be- 
fore matvrtty,  for  a  Taluable  consideration, 
ia  dae  cotvse  &t  trade,  and,  in  effect,  that 
It  had  no  notice  of  tbe  equities  claimed  by 
the  appellant,  Upen  tbe  trial,  Judgowit  was 
readered  for  appellee  npen  said  notes  acooo^ 
iag  to  tbetr  tenor  and  eflfeet 

Conclusions  of  Fact 

J.  W.  Gill,  appetUant,  executed  the  notea 
9oed  on,  the  ooosideratlon  being  certain 
horses  which  Jesse  Harris  sold  to  said  Gill. 
At  tbe  time  of  said  sale  said  Harris  repre- 
sented to  aald  GUI  that  said  horses  were  of 
the  purest  strain  of  Clydesdale,  and  that 
ame  were  eligible  to  registration  In  the 
Clydesdale  Asaoclatlon  of  America;  that  said 
representations  were  false,  and  that  said 
GiU  purchased  said  horses  on  the  faith  there- 
of, and  waa  Influenced  thereby  to  execute 
ftH  notea.  Said  horses  were  not  Clydes- 
dale, and  bad  no  good  blood  of  any  kind,  and 
tbe  consideration  for  said  notes  had  failed. 
The  evidence  further  shows  that  the  appel- 
lee piL-chaaed  aaid  notes  before  maturity, 
for  a  Taluable  consideration,  in  the  due 
coarse  of  trade,  and  wltliout  notice  of  the 
^qnltlM  dabned     tbe  aiveUant. 


CoBdaalona  of  Law. 

The  first,  second,  third,  and  fourth  asslcn- 
menta  of  error  complain  at  ttw  court  in  vv<a:>> 
ruling  the  (Ejection  of  defendant  td  certain 
Interrogatories  directed  to  and  answecs  of 
G.  K.  Webb,  who  testified  for  ptelntlfl  by 
dqvoeltloD.  We  are  of  the  opinion  that  tbe 
objections  urged  agalnert  said  evidence  are 
not  tenable,  and  said  assignments  are  ov-er- 
mled. 

The  second  and  third  asslgmnents  of  er- 
ror show  that  the  grcnmda  of  objection  to  the 
introdnctisa  of  the  evldsnce  tberdon  cost 
plained  of  were  that  said  Intem^Blories 
were  leading,  and  said  objections  were  made 
u|>oii  the  trial  of  the  cause.  Such  objections 
go  to  the  nuumer  and  form  of  taklis,  and 
should  be  maide  In  writing,  before  tbe  trtal 
begins.  Said  depositions  havlDg  been  filed 
one  day  before  the  trial,  the  ohJeetLon,  bdng 
made  iq>en  the  trial,  conws  too  late. 

The  sixth  assignment  of  error  complains 
of  the  court  In  refusing  a  special  charge 
aafced  by  the  defendant  to  tbe  eftoct  thai.ttie 
burden  of  proof  waa  upon  plalotlff  to  show 
taiat  it  was  a  bona  fide  holder  of  the  notes 
Bticd  upon  for  a  valuable  ctmsMeratlon.  We 
are  of  opinion  tb&t  the  court  did  not  err  in 
this  particular.  Tbs  sTldCBce  iBtroduced 
by  plaintiff,  which  Is  not  coatradloted.  shows 
that  plaintiff  purchased  the  notes  In  due 
course  of  trade,  before  maturity,  for  a  val- 
uable consideration,  and  without  any  notice 
of  the  defenses  urged  by  tbe  appellant  Un- 
der this  state  of  facts  tiiere  was  no  necessity 
of  the  glvtng  of  sncb  charge;  Tbe  Judgment 
Is  afitrmed. 


HOUSTON  A  T.  a  B.  00.  BIERB.1 

(Court  of  Ciril  Appeals  of  Texas.  Jan.  SI, 
19(0.) 

RAILKOASfl— INJUXIBS  AT  CROSSINCI— NBQLT- 
OBNGB  —  BVIDBHCB  —  FSOXIUATB    CAUBB  — 

BUFFIGIENCT— CONTRIBUTORY  NEOUOBMCB 
—  PLEADING  —  NECESSITY  —  REQUESTED  IN- 
STRUCTIONS. 

1.  The  driver  of  plaialilFs  oarriase  went 
down  a  street  crossed  fay  a  Eailroad  track  with 

a  switch  track  close  beside  it  on  either  side. 
On  the  nearest  switch  .there  were  cars  with  a 
space  of  30  feM  b^ween  tbcm  for  the  ttreet 
which  cars,  together  with  trees  and  boosefl 
along  the  track,  and  dafendant's  flag  house  at 
the  crossing,  obstructed  the  view  of  an  ap- 
proaching engtoe  from  the  left,  on  the  other 
switch  trade,  which  gave  no  eUpals,  until  they 
had  driven  onto  the  track.  They  had  looked 
and  listened  for  the  cars,  and  there  was  no 
flagman  present  to  warn  them.  The  hone, 
which  was  gentle  and  under  perfect  control, 
waa  going  at  an  oidinanr  trot  when  they  drove 
onto  the  track,  without  checking  his  speed,  while 
plaintiff  and  her  companion  were  laughing  and 
talking.  The  driver,  on  seeing  tbe  en^ne,  and 
being  unable  to  tnm  around,  pulled  as  far  to 
the  rl^t  as  pos»hle,  and  in  doing  so,  while 
watching  tbe  engine,  ran  the  buggy  against  a 
s^teh  stand,  and  upset  It,  tbrowiug  plaintiff 
oat  and  Injuring  her.  ifeld,  that  the  proxlniate 
cause  of  plBintifTa  injury  was  the  aegligence  of 
defendant's  employes  in  approaching  the  crosa- 


>  Rehearing  a*nt«d,  and  writ  ot  error  deoled  by 
saprenw  court. 
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Ing  withoDt  waroiDg,  and  without  haviag  a  flag> 

man  at  his  usual  station. 

2.  The  evidence  was  aufflcienC  to  sustain  a 
findiDg  that  neither  plaintiff  nor  the  driver 
was  guilty  of  such  oontributor?  negligence  as 
would  defeat  plaintiff's  recovery,  though  a  pre- 
ponderance of  the  evidence  might  establish  the 
fact  that  the  buggy  might  have  been  stopped 
after  the  engine  was  discovered,  and  the  ac- 
cident thereby  prevented,  and  yet  the  jury  be 
justified  in  finmnE  that  an  ordinarily  prudent 
man  would  have  done  ma  the  driver  did. 

3.  Whether  or  not  plaintiff  acted  prudently 
or  Imprudently  in  her  effort  to  escape  the 
threatened  danger  wonld  not  affect  her  right 
to  recover,  she  having  been  placed  in  the  posi- 
tion of  danger  by  the  negligence  of  defendant's 
employes. 

4.  Whether  or  not  there  waa  cuitribatory 
negligence  in  not  stopping  the  horae  after  the 
engine  was  seen  could  not  be  determined, 
where  it  was  not  alleged  in  the  answer. 

6.  Where,  in  an  action  against  a  railroad  com- 
pany for  injuries,  special  instractions  requested 
by  defendant,  in  so  far  as  they  contained  a  cor- 
rect application  of  the  law  to  the  facts  in  the 
case,  were  covered  by  the  main  charge  or  other 
duirges  given  at  defendant**  reqnest,  it  was 
not  error  to  refuse  tiiem. 

Appeal  from  district  court,  Harris  county; 
John  G.  Tod.  Judge. 

Actl(Hi  for  Injuries  by  Annie  L.  Byrd 
against  the  Houston  &  Texas  Central  Rail- 
road Company.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

Balder,  Botts,  Baker  &  Lovett  and  Frank 
Andrews,  for  appellant  O.  T.  Holt,  for  ap- 
pellee. 

PLKASANTS.  j.  Appellee  brought  this 
suit  to  recov«  damages  for  injuries  to  her 
person  alleged  to  have  been  caused  by  the 
negligence  of  appellant  and  Its  employ^  in 
the  operation  of  one  of  appellant's  engines 
on  Its  railroad  track  across  Silver  street,  in 
the  city  of  Houston.  Tbe  facts  in  this  case 
are  substantial^  identical  with  the  facts  In 
the  case  of  Ballroad  Oo.  t.  Perelra  (Tex.  dr. 
App.)  45  S.  W.  767,  and  briefly  stated  as  fol- 
lows: 

On  the  evening  of  April  26,  1806,  In  com- 
pany with  Eugene  Perelra  and  wife,  appellee 
was  riding  along  Silver  street,  In  a  one- 
seated  vehicle  drawn  by  one  horse.  Perelra 
was  situated  on  the  right  side  of  the  seat, 
driving  the  horse,  his  wife  was  In  the  mid- 
dle, and  the  appellee  on  the  left  side  of  the 
seat.  Shortly  after  the  party  started  on  their 
drive  tbe  horse  began  to  lope,  and  traveled 
alternately  In  a  lope  and  In  a  walk.  When 
they  reached  Silver  street,  down  which  they 
turned,  the  horse  was  In  a  walk,  and  they 
continued  to  travel  at  that  gait  until  they 
had  crossed  Washington  street,  which  Is  two 
blocks  from  appellant's  railroad  tracks.  Aft- 
er crossing  Washington  street  the  horse  again 
began  to  lope,  and  continued  at  that  gait  un- 
til the  accident  occurred.  At  the  point  of 
the  accident  Silver  street,  which  runs  north 
and  south  or  nearly  so.  Is  intersected  by  Ball- 
.road  street,  which  crosses  It  at  right  angles. 
Appellant  has  three  tracks  along  Railroad 
street  and  across  Silver  street  Apprtlee 


and  her  companions  approacbed  tbe  crossing 

from  tbe  south.  From  WashlngtOD  street  to 
the  crossing  on  Ralhnad  street  SlWer  street 
Is  perfectly  straight,  and  the  crosslns  la  in 
plain  view  from  any  point  on  Sliver  street 
between  Washington  street  and  said  oraesing. 
Silver  street  is  30  feet  in  width.  On  tbe 
occasion  in  question  appellant  had  ^aced 
a  row  of  box  cars  on  its  south  track  on  Rail- 
road street  on  either  side  of  SUt^  street 
These  can  were  dose  together,  so  that  a  per- 
son trav^lng  along  Silver  street  could  not 
see  between  them,  and  were  placed  right  up 
to  the  street  line  on  eltiier  side  of  SilT«> 
street  ao  that  the  space  between  tbe  two 
rows  of  cars  was  not  more  than  30  feet 
Neac  the  west  line  of  Silver  street  and  be- 
tween the  north  and  middle  trsdn  w  Kail- 
road  street  iwpellant  had  constmcted  a  flag 
house,  which  to  some  estoit  obstrocted  the 
view  of  a  person  approaching  Jthe  crossing 
from  tbe  south  of  a  train  ai^roachliv  said 
crossing  fnun  ttie  west  on  said  north  tnu^. 
There  were  also  trees  near  the  crossing, 
which  to  some  extent  obstructed  the  view  of 
persona  approaching  from  tbe  sooUl  Appel- 
lee and  her  companions  all  looked  and  lis- 
tened as  they  approached  tbe  crosshig,  and 
saw  no  engine  or  moving  train  of  any  kind, 
and  heard  none,  and  saw  no  flttgman  about 
the  crossing.  They  were  all  laughing  and 
talking  when  tbey  drove  upon  tbe  track,  and 
did  not  check  the  qeed  of  the  borse  at  aU. 
When  they  got  on  the  track  tbe  driver,  Ur. 
Perelra,  saw  an  engine  backing  down  on  the 
north  track  to  tbe  crossing.  There  were 
cattle  guards  on  the  Me  of  Silver  street 
and  be  could  not  turn  around,  and  thus  avoid 
the  approaching  engine,  and  he  palled  to  the 
right  as  far  as  be  could,  and  in  doing  ao. 
while  looking  at  tbe  engine,  he  ran  the  vehi- 
cle against  a  switch  stand,  and  upset  it  and 
plaintiff  was  thrown  out  and  received  tbe 
injuries  for  which  she  claims  damages  in 
this  suit  The  evidence  Is  conflicting  as  to 
whether  or  not  the  engine  struck  the  vehicle, 
and  as  to  how  far  it  went  into  Sliver  street 
before  It  was  stopped;  but  It  Is  certain  that 
all  of  tbe  tender,  which  was  from  IS  to  20 
feet  long,  was  in  Silver  street  when  the  en- 
gine stopped.  The  engine  was  moving  at  a 
rate  of  three  or  four  miles  an  hour  when  it 
backed  into  Silver  street.  No  flagman  was 
present  at  the  crossing,  and  the  whistle  was 
not  blown  nor  the  bell  rung,  nor  any  warn- 
ing given  of  the  approach  of  the  engine.  It 
was  not  the  intention  of  those  in  charge  of 
tbe  engine  to  cross  Silver  street  but  only 
to  back  far  enough  Into  the  street  to  allow 
tbe  switch,  a  short  distance  west  of  tbe 
street,  to  be  thrown,  so  that  the  engine  could 
take  the  middle  or  main  track,  and  then  pro- 
ceed west  down  Railroad  street.  The  borse 
driven  by  appellee  and  her  companions  was  a 
gentle  animal,  easily  managed,  and  the  driver 
testified  that  he  was  under  perfect  control  at 
the  time  he  saw  the  engine,  and  could  have 
been  brought  to  a  stop  In  10  or  16  feet  If 
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the  bone  bad  been  going  In  a  walk  when  the 
party  first  saw  the  train,  be  could  have  been 
stopped  wllb  aafety  to  the  vehicle  and  Ita 
occupants  In  a  few  feet  The  apeed  at  which 
the  bone  waa  going  la  not  definitely  fixed 
tbe  teatlmony,  but  shown  to  have  not  been 
faster  than  an  ordinary  trot  ai^  there  Is  no 
evidence  to  sustain  the  conteotlott  that  the 
horse  waa  going  at  a  reckless  or  n^osnal 
speed.  The  ^stance  between  the  middle  and 
north  track  In  Silver  street  is  22  feet  The 
testinumy  Is  conflicting  as  to  how  far  tbe 
engine  was  from  the  Tehiele  when  It  was 
first  seen  by  the  appellee  and  the  driver.— 
appellee  says  IS  or  20  feet  and  the  drlTsr 
estimates  the  distance  at  about  26  feet  The 
testimony  offered  by  the  defendant  shows 
that  the  cattle  guards  on  tbe  north  track, 
where  said  track  crosses  the  west  line  of 
^Ter  street  Is  54  feet  from  a  point  on  the 
north  rail  of  tbe  middle  track  in  the  center 
of  Silver  street  and  the  driver  of  the  vehi- 
cle testifies  that  he  was  Just  driving  onto 
Oie  middle  track,  near  the  center  of  Sliver 
street  when  he  first  saw  the  engine,  which 
at  that  time  waa  just  west  of  the  csttle 
guard,  on  the  north  trade  Appellee  and  her 
companions  knew  that  can  were  frequently 
swftctaed  on  Railroad  street  across  Sliver 
street  that  the  main  tnck  of  appellant  cross- 
ed said  street  and  that  all  of  their  tracks 
oa  said  street  were  used  a  great  deal. 

We  find,  from  these  facts,  that  the  em- 
pioy£s  of  appellant  were  gull^  of  negligence 
in  approa<diii^  the  street  crossing  with  the 
engine  without  giving  the  warning  required 
by  law,  and  without  having  a  flagman  at  his 
usual  station  to  give  warnings  of  tbe  aih 
proach  of  the  engine  to  persons  traveling 
slong  the  street  and  that  such  neg^g^nce 
was  the  proximate  cause  of  the  Injury  to  ap- 
pellee. We  are  also  of  opinion  that  tbe  evi- 
dence is  sufficient  to  sustain  tbe  finding  of 
tbe  Jury  that  neither  appellee  nor  the  driv- 
er of  the  vehicle  In  which  she  was  riding 
WIS  guilty  of  such  contributory  ne^gence 
as  would  defeat  appellee's  right  to  recover. 
It  may  be  true  that  tbe  preponderance  of 
the  evidence  establishes  the  fact  that  the 
vehicle  In  which  appellee  waa  riding  might 
have  been  stopped  after  the  en^ne  was  dis- 
covered, and  tbe  accident  thus  prevented, 
and  yet  the  jury  would  be  justified  In  find- 
ing tbat  under  the  drcnmstances  an  ordi- 
narily prudent  man  would  bave  done  as  Fe- 
idra  did  In  this  case.  He  had  been  placed  In 
a  position  of  peril  by  tbe  negligence  of  appel- 
lant's employes,  and  had  little  or  no  time 
to  deliberate  as  to  what  was  tbe  best  course 
to  purane  to  extricate  himself  and  those 
with  him  from  such  peril,  and  from  all  the 
tarnmndlngs.  as  disclosed  by  the  testimony, 
it  might  reasonably  have  appeared  to  a  per- 
sn  tit  ordinary  prudence  that  the  surest  way 
to  avoid  tbe  danger  of  a  collision  with  tbe 
engine  wblch  was  approaching  from  tbe 
wu  to  do  jnat  what  Pereira  did,— turn  to  the 
rii^t  and  try  to  cross  tbe  tra(&  before  the 


engine  could  reach  falm.  Under  the  rule  an- 
nounced In  the  case  of  Railroad  Co.  t.  Neff 
(Tex.  Sup.)  28  S.  W.  283,'  It  matters  not 
whether  appellee  acted  prudently  or  Impru- 
dently in  her  effwt  to  escape  the  threatened 
danger.  If  tbat  danger  was  brought  about  by 
the  negligence  of  the  appellant  The  only 
contributory  negligence  pleaded  by  appellant 
was  the  act  of  appellee  In  allowing,  or  rath- 
er In  acquiescing.  In  the  rapid  driving  of 
the  vehicle  when  approaching  and  going  upon 
liie  railroad  crossing,  and  the  answer  does 
net  allege  any  contributory  negligence  In  the 
failure  to  stop  the  horse  after  the  approach- 
ing engine  had  been  discovered.  The  issue 
of  contributory  negligence,  In  not  stopping 
the  horse  after  the  enghie  was  seen,  not  be- 
ing raised  by  tbe  pleading,  la  not  properly  In 
the  case,  and  need  not  be  further  discussed. 
In  the  case  of  Rattroad  Co.  t.  Pereira.  supra, 
which  was  a  suit  for  damages  for  injuries 
received  In  this  accident  and  In  which  the 
testimony  as  to  rate  of  speed  and  the  cir- 
cumstances under  which  Pereira  and  appel- 
lee drove  upon  the  railroad  crossing  is  sub- 
stantially Identical  with  the  testimony  In 
this  case,  this  court  held.  In  an  opinion  by 
Judge  Williams,  tbat  the  evidence  was  suffi- 
cient to  stqiport  the  verdict  of  the  jury 
against  the  plea  of  contributory  negligence, 
and,  wltbout  further  discussing  tbe  matter, 
we  refer  to  the  pplnion  In  that  case  as  con- 
taining a  fall  and  clear  statement  of  the  rea- 
sons for  our  holding  that  the  evidence  In 
this  case  Is  sufficient  to  support  the  verdict 
of  the  jury  on  the  Issue  of  contributory  neg- 
ligence. 

The  charge  of  tbe  court  fully' and  fairly 
submitted  to  tbe  Jury  every  phase  of  tbe 
case  raised  by  tbe  pleadings  and  evidence, 
and  there  was  no  error  In  the  refusal  of  the 
court  to  submit  the  various  special  charges 
requested  by  appellant,  and  set  out  In  the 
several  assignments  of  error  presented  and 
urged  in  appellant's  brief.  It  would  serve  no 
useful  purpose  to  discuss  said  assignments  in 
deta^  In  so  far  as  said  charges  contained  a 
correct  application  of  the  law  to  the  facta 
oC  tills  case,  they  were  covered  in  tbe  main 
charge  of  the  court  or  the  charges  given  at 
the  request  of  appellant,  and  sliould  not  have 
been  r^teated.  We  find  no  en-or  In  tbe  judg- 
ment of  tbe  court  below,  and  it  is  In  all 
things  affirmed.  A^rmed. 


MUDGETT  T.  TEXAS  TOBAOOO  GBOWINO 
&  MFG.  00.1 

(Court  of  (Svll  Appeals  of  Texas.  Jan.  17. 

1901.). 

UABTBR  AND  8BRVANT— DISCMARGBi— WAIVBR 
— INSTRVCTJONS— BVIDSNCB— UBNS  FOR 
WAOBS-PLBADINO-OENBRALIT7. 

1.  An  instraetlon.  in  a  sQit  agaioBt  an  em- 
ployer tor  wages,  that  if  tbe  jnry  found  that 
by  a  eertiUn  contract  of  hire,  the  employer  re- 


*  Rebasrlng  denied. 
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MTTod  the  right  to  discham  Ae  emplor^,  and 
tllBt  the  exnuployer  did  ao  diBcharge  Qim,  theiy 
need  go  no  further,  bat  should  return  a  verdict 
for  the  defendant,  was  imuroper,  in  the  absence 
of  evidence  that  the  MDpIoyer  reracred  an  ab- 
Bolnte  r^t  to  diaeterge  the  enplo7& 

2.  An  mstructiou,  in  a  Buit  acatnat  an  employ- 
er for  wages,  that,  if  the  jury  found  that  by 
the  contract  af  hire  the  employer  reaerred  the 
right  to  (UachKge  the  entpwy^,  and  that  the 
employer  did  discharj^  him,  they  shoald  find 
for  the  defendant,  was  Improper,  as  practically 
charging  that  the  employer  could  discharge  the 
employe,  before  the  expiration  of  his  term, 
witnont  cause. 

3.  An  instruction,  in  a  suit  agaiDst  an  emoloy- 
er  for  wages,  that  if  the  jury  found  that,  by  a 
certain  contract  of  hire,  the  employer  reserved 
the  right  to  distdiorge  the  empler*,  and  did  dis- 
charge bim,  they  should  find  for  the  defendant, 
and  that,  so  far  as  the  question  of  wages  and 
expenses  incurred  ^ter  Uie  alleged  discharge 
waa  tioncemed,  acts  -of  the  board  of  direet- 
on  were  tnudnig  on  the  carvocatlan  aapkiying 
the  plaintiff,  was  improper,  as  {gnoriajg  the 
evidence  that  the  disdiarge  was  waived,  and 
not  insisted  on. 

4.  Under  Sayles'  Or.  St.  1887.  art.  3339a, 
giving  a  U«n  to  a  servant  for  wases,  one  hired 
to  raise  a  tobacco  <^op  bad  no  lien  for  "ex- 
penses" incurred  in  raising  the  same. 

5.  Under  Sayles'  Oiv.  St.  art.  3Sa&a.  giving  to 
a  Berrant  a  lien  for  wagea,  one  hired  for  a 
year,  wages  payable  monthly,  was  not  requir- 
ed to  fix  a  separate  lien  for  the  wages  faiiing 
due  each  month. 

6.  Where  the  answer  to  a  anit  to  recover  for 
services  set  op  gen^^lly  a  discharge  for  nnaai- 
Isfactory  work,  and  the  plaintiff  excepted  there- 
to, some  specific  default  shoald  have  been  al- 
leged to  permit  proof  of  defanlt  «r  malfeasance 
on  the  servanf  ■  part. 

Appeal  from  WariilDgton  muhty  court;  E. 
P.  Curry,  Judge. 

Action  by  George  E.  Mtrdgett  against  tiie 
Texas  Tobacco  Growing  &.  Manufacturing 
Company.  From  a  ^dgment  for  the  plain- 
tiff for  less  than  the  amount  demanded,  plain- 
tiff appeals.  Rereised. 

Henderson  &.  Hendemn,  £<»:  appellant 
Beauregard  Bryan  and  Campbell  &  Penning- 
ton, for  appellee. 

OILL,  J.  tnie  appellant  Instituted  this 
suit  to  recover  of  appellee,  a  corporation,  a 
certain  snm  alleged  to  be  due  him  as  wages 
for  the  year  1899  on  a  contract  of  hire,  and 
for  expenses  incurred  In  raising  a  crop  of 
tobacco  on  defendant's  farm  during  that 
year.  He  allied  that  appellee  engaged  him 
to  manage  the  farm  Tor  the  yeai-  at  a  salary 
of  ?4i5  per  month,  the  appellee  to  pay  all  the 
necessary  expenses  of  running  the  farm.  He 
furtber  alleged  that  he  performed  his  part  of 
the  contract,  and  raised,  a  crop  of  tobacco; 
that  appellee  owes  bim  on  bis  salary, 
and  $244.10  for  necessary  expenses  Incurred 
by  bim  in  raising  the  crop;  and  be  asserts 
a  lien  upon  the  crop  ralaed  to  secure  the  pay- 
ment of  the  sums  demanded,  and  seeks  a 
foreclosure.  Appellee  company  admitted  the 
contract  as  alleged,  except  that  It  reserved 
the  right  to  discharge  appellant  from  its 
service  whenever  bis  services  proved  unsat- 
isfactory; that  prior  to  July  15,  1890,  it  be- 
came dissatisfied  with  the  manner  In  which 


he  was  pwfocmhig  fata  work,  Md  on  July 
ISdL  fttRhnwed  him.  AppeHee  «dnltte<  tbat 
Ihe  nsn  of  f  1S.90  was  doe  appellant  oa  Ua 
ulaiy  up  to  that  date,  and  paid  tald  ■flnant 
taito  the  registry  ot  the  coort  Appellant  al- 
leged, by  ioiqpknaental  petition,  Oat  tlM  crop 
9t  tobacco  raised  by  him,  and  on  which  be 
asserted  a  tten,  bad  since  the  iaatHatlon  of 
thta  suit  been  taken  trom  bis  poaaessien  by- 
writ  ot  aequestratlon  issued  at  tiie  suit  of 
appellee.  A  trial  by  Jury  resalted  In  a  ver- 
dtot  and  jvdgment  for  appellant  for  fI5.20, 
tbe  amonnt  tendered  appellee.  The  CMe 
Is  here  on  appsal  by  Unt^ett,  tbe  i^batlft 
below. 

The  nncftirtradlcted  evidence  estaMtobed 
that  appellee  wbm  a  corporation  IneerporBted 
for  the  purpose  of  raising  and  manufaeturtBg 

tobacco  in  Texas,  and  that  on  tbe  day' 

of  Janaary,  1889,  appellant  was  employed  by 
it  for  the  term  of  one  year,  at  the  satery 
alleged,  to  manage  tbe  farm  of  appellee,  and 
to  superintend  tlie  raising  of  a  crop  of  tobacco 
thereon,  the  appellee  to  furnish  the  means, 
provisions,  etc.,  and  to  pay  all  necessary  ex- 
penses. The  salary  of  ai^Ilant  was  paya- 
ble monthly.  Under  this  contract,  appellant 
planted  a  Itttle  orer  10  acres  of  tobacco,  and 
superintended  Its  enltlvation.  up  to  tbe  ISth 
day  of  July  of  said  year,  when  appellee,  in 
pursnance  of  an  order  at  its  board  of  di- 
rectors, discharged  appellant  and  directed 
bim  to  pmvue  tbe  enterprise  no  further,  and 
to  incar  no  further  expense.  It  was  appel- 
lee's pnrpese  also  to  abandon  the  enterprise 
on  account  of  the  destructive  effect  of  the 
flood  occurring  at  that  time.  Appellant  con- 
sulted a  lawyer,  and,  upon  bis  advice,  re- 
fused to  abandon  tbe  crop,  but  continued  its 
cultivation,  retaining  possession  of  tbe  farm, 
teams,  and  implements  of  appellee,  and  npon 
his  own  responsibility  Incmred  an  additional 
expense  of  f244.10.  which  was  necessary  to 
the  proper  cultivation  and  harvesting  of  the 
tobacco  crop  which  the  appellee  bad  directed 
him  to  abandon.  It  does  not  appear  that  ap- 
pellee made  any  effort  to  dispossess  appel- 
lant of  tbe  farm,  teams,  and  utensils,  but 
suffered  bim  to  remain  thereon,  and  continue 
the  cultivation  of  the  crop.  Tbe  result  of 
appellant's  efforts  and  expenditures  was  3,615 
pounds  of  tobacco,  of  tbe  alleged  value  of 
20  cents  per  pound.  This  the  appellee  seques- 
tered as  Its  own,  after  the  InstlL-ntion  of  this 
suit,  which  was  brought  on  January  30,  1900. 
It  does  not  appear  for  what  reason  nor  upon 
what  ground  appellee  sued  for  the  possessioa 
of  the  tobacco,  as  the  evidence  offered  upon 
that  issue  was  rejected  on  objection  of  the 
appellee.  Whether  In  making  the  contract 
with  appellnut  the  right  was  reserved  to  dis- 
charge him  if  bis  services  were  unsatisfac- 
tory was  a  matter  of  dispute,  tbe  evidence 
upon  the  issue  being  conflicting.  Appellant 
brought  his  suit  In  tbe  form  of  an  action 
for  wages  for  services  performed  under  a  con- 
tract of  hire,  with  the  additional  allegation 
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that  be  bad  iscntred  eertilii  aeoMsarj  ex- 
pensd  in  the  enlttntton  of  ttw  crop  for 
which  he  waa  entitled  to  be  relmburaed. 
Tb«t  be  was  ia  fact  dlacbaxved  br  app^l&B 
on  July  15,  1899,  la  not  cpuetloned.  and  tt  la 
eqnalljr  beyond  Aqmte  tbat  ihe  aerricea  tbere- 
Kfter  perforowd,  and  tbe  expenaea  tiiereafter 
Incaired,  were  pertonned  and  tncnned  attat 
aetnal  notice  tbat  appellee  had  discharged 
htaa,  and  dtrected  bhn  to  pnrane  tlw  enter- 
prise BD  fnrthor,  and  to  Incur  no  farther  ex- 
penae.  Both  parties  aeem  to  treat  the  original 
agreement  aa  a  tnntxeet  at  bite  at  a  adpolat 
ed  aalazy  per  monfii.  Whether  aivellant  had 
any  dteretlvn  aa  to  the  expmsea  to  be  ln> 
coned,  and  whether  he  wn  origlnaUy  an- 
tiiorlaed  to  hicnr  them  at  dlacretkm,  aa  tbe 
agnt  and  nqpon  tb6  reaponalbUlty  of  appel- 
lee, doca  not  dearly  appear. 

Under  the  contract  of  hire,  what  were  the 
reveettre  riShta  of  the  partiea  nnder  tbe 
fiwta  BB  they  appear  of  leeonS?  If  appellant 
were  rlghtfally  and  finally  dtachaqredi  there 
waa  no  breach,  and  he  can  reeorer  notblns 
under  (be  contract  But,  erai  under  appel- 
le^  esntentioD  aa  to  the  tnnu  of  fln  con- 
aact  the  right  to  dlaeharge  conld  not  be 
ex«claed  aibltrarify.  AnwUant  innBt  bare 
been  tai  aome  way  derelict  in  the  discbarge  of 
bla  dnty  la  onter  to  anthorlze  hia  dlamiasaL 
Railw^  Co.  T.  Greenwood,  2  Tex.  Olr.  App^ 
TQC  21  8.  W.  6W. 

Conceding,  howerer,  the  correctaesa  of  hia 
cimtaitlan  that  he  w»  wrongfully  dischar- 
ged, what  zlghtB  aocroed  to  appellant  and 
what  was  hia  remedy?  Clearly,  not  a  suit 
upon  tiie  oontract;  for  ttat  bad  been  breach- 
ed, and  hia  remedy  was  either  an  action  for 
damagaa  toe  ita  breach,  or  to  treat  tbe  eon- 
traek  aa  raadnded  and  sue  for  his  wages  al- 
ready earned  and  due.  Tbe  action  for  tbe 
breecb  of  contract  is  not  for  wages,  but  for 
damagea.  The  pt^ey  and  purpose  of  the 
law  hi  neb  a  case  Is  to  compensate  the  serr- 
ant  for  the  damagea  anfliered  as  a  proxlmato 
result  of  tbe  breacb.  Wood,  Maet  &  8. 1 125. 
I'Dder  tble  principle,  the  discharged  aerrant 
rtnnot  elt  aqplnely  until  tbe  expiration  of  his 
term  of  hire,  and  then  see  and  recover  his 
wages  for  the  entire  time.  He  must  dis- 
charge the  do^  Imposed  by  law  In  every 
«ue  of  anttered  damage,  niat  ia  to  say,  he 
mtist  exerdse  reasonable  care  to  find  other 
cmpltorment,  and  tbe  measure  of  his  damagea 
la  the  difference  between  the  sum  earned  by 
him  In  the  exerdse  of  reasonable  care  and 
tbe  sum  be  would  have  received  but  for  the 
teeaeh  complained  of.  The  bnrden,  however, 
la  upon  defendant  to  show,  aa  In  other  cases, 
tbat  tqr  the  exercise  of  care  and  effort  be 
could  have  reduced  the  consequent  damage. 
Ueade  v.  Rntledge.  11  Tex.  44;  Llchtensteln 
V.  Brooka  (Tex.  Si^.)  12  B-  W.  9TS.  He  may 
sue  at  ooce  tor  the  breacb,  but  in  such  case 
the  Jiidgmait  wffl  be  a  bar  to  any  further 
mlt;  or  he  may  wait  tmtll  the  end  of  the 
terra,  and  sue,  In  which  event  bla  damages 


have  become  certain,  and  he  may  recorer  bis 
fall  leas,  bat  in  no  event  more  than  the  con- 
tract price. 

Undw  these  ndea  ot  law,  and  bearing  In 
mind  tb»  form  in  whldi  the  suit  waa  brought. 
It  la  clear  that  no  recovery  could  be  bad  un- 
less the  flwto  showed  either  tbat  there  mui 
no  dlacba^^e,  and  the  contract  had  been  per- 
formed by  ai^Uant,  oe  else  that,  notwith- 
standing the  dlsAarge,  appellee,  hj  ita  aub- 
sequent  acta,  was  eetof^ied  to  Insist  upon  the 
dtocbarge,  having  permitted  btm  to  retain 
poaaesslon  ot  the  farm,  teams,  utensils,  ete., 
and  to  proceed  with  the  cultivation  of  the 
etop;  tbe  appellee  subsequently  asserting  a 
rUtht  to  tbe  fruits  of  hia  labor.  (yCfffinor 
V.  Van  Homme,  DalL  Dig.  429.  Aiqpellant 
refused  to  accede  to  the  discharge,  and  baa 
brought  his  eult  for  labOT  performed  under 
the  cmtract  of  hire,  and,  as  there  are  elrcum- 
ataneea  tending  to  auatain  the  view  that  ap- 
IwUee  did  not  in  fftct  Insist  upon  the  dla- 
eharge. we  win  dispose  of  the  errors  aaalgned 
with  reference  to  thla  theory  of  the  case. 

mie  only  asslgnmnits  necessary  to  be  no- 
ticed In  thla  connection  are  tbe  two  complain- 
ing of  tbe  charge  of  Ihe  court  aflFectIng  a.p- 
pellee'a  right  to  discharge  appellant  One 
•ectloa  of  the  charge  complained  of  la  aa  tol- 
lowa:  "But  if  the  Jury  believe  that  a  contract 
was  made  by  and  between  Mndgett  and 
«  *  *  that  tt  was  agreed  and  undenrtood 
that  defendant  reserved  tbe  to  dis- 

charge said  Mudgett,  and  yon  further  b^eve 
that  defendant,  acting  by  Its  dtrectns,  at  Ita 
meeting  of  July  IS,  1S90,  discharged  said 
Mndgett  you  need  not  inquire  further,  but 
should  return  a  verdict  tor  defendant, 
*  *  *  so  far  as  the  question  of  wageo  and 
expenses  from  July  15th  to  January  lat  ia 
concerned;  for  you  are  Instructed  that  the 
defendant  la  managed  by  Its  board  of  di- 
rectors, and  tts  acte  are  binding.*'  Another 
section  of  the  charge.  Involving  tlie  aame  er- 
ror, is  cMuplalned  of  In  assignment  No.  10. 
These  charges  were  erroneous  and  mislead- 
ing, not  only  because  there  was  no  evidence 
titat  appdlee  reserved  tbe  absolute  right  to 
'discharge  at^llant,  but  also  because  it  was 
practically  an  Instruction  that  def^idant 
coidd  discharge  without  cause,  and  Ignored 
the  evidence  tending  to  show  tibat  the  act  of 
discharge  waa  waived,  and  not  thereafter  in- 
alsted  on.  It  alao  Instructed  the  Jury  that 
the  act  of  tbe  directors  was  abscdute.  For 
this  error  the  cause  must  be  reversed. 

Halntiff  did  not  sue  for  a  Iveacb  of  ctm- 
tract,  but  upon  a  contract  alleged  to  have 
been  performed,  and  can  recover.  If  at  all. 
only  upon  tiiat  hypothesis.  Tbe  errors  In 
the  charge  complained  of  were  misleading 
upon  thla  Issue. 

It  being  true  that.  If  the  facta  dioald  estab- 
lish that  he  was  rightful^  and  finally  dls- 
dUrged,  appellant  could  recover  notiiing  ui>- 
on  the  contract  b^ond  what  had  been  earned, 
the  Inquiry  arises,  what  right  would  accrue 
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to  the  parties  growlns  out  of  their  condnct 
subsequent  to  the  termination  of  the  contract 
relation?  If  the  facts  do  not  show  thatajH 
pellee,  by  permitting  appellant  to  ccmtlnQe 
the  management  and  cultivation  of  the  farm, 
thereby  waived  the  right  to  dismiss  him,  and 
was  bound  tbe  terms  of  the  oilf^nal  con- 
tract, then  appellant,  hy  electing  to  use  and 
retain  possession  of  the  farm  and  utensils  of 
appellee,  might  be  responslMe  to  appellee  for 
tbe  rental  value  of  their  use  from  July  16tb 
to  the  end  of  the  year,  but  In  such  event 
would  be  entitled  to  the  fruit  of  hli  labor. 
Under  such  a  state  of  facts,  he  would  be  In  I 
the  attitude  of  a  tenant  at  will  of  tbe  app^- 
lee.  In  which  case  the  appellee,  having,  with- 
out protest  permitted  him  to  expend  hli 
force  and  substance  in  raising  a  cit^)  there-  ; 
on,  cannot  be  allowed  to  assert  an  absolute  { 
claim  to  the  crop  thus  raised.  Or  else.  In  a 
suit  pn^>erly  brought,  he  can  recover  upon  a 
quantum  meruit,  on  the  theory  that  notwith- 
standing his  discbarge  appellee  accepted  his 
services,  and  the  benefit  of  expenses  Incurred 
by  him,  and  cannot  claim  tbe  fruits  without 
compensating  him  for  his  outlay.  That  la 
to  say,  though  he  might  have  been  dlschar-  | 
ged  for  good  cause,  yet  If  thereafter  the  ap-  j 
I>ellee  accepted  bis  services,  and  acquiesced  ' 
In  bis  outlay,  he  would  not  be  without  his  ' 
remedy,  though  the  contract  relation  no  | 
longer  existed.  The  nature  of  his  remedy, 
as  has  been  Indicated,  would  depend  on  the 
relation  which  in  fact  thereafter  existed  be- 
tween him  and  his  former  employer,— a  fact 
question  to  be  determined  by  tbe  trial  court 
If,  then.  In  a  suit  for  breach  of  the  con- 
tract of  hire,  it  should  be  shown  that  be  was 
wrongfully  discharged,  be  could  recover  the 
sum  of  ¥15.20  due  on  July  IS,  1890.  and  his 
damages,  subject  to  reduction  In  amount  in 
case  it  should  appear  that  be  bad  profited 
by  the  crop  which  he  raised  after  his  dis- 
charge, and  subject  to  further  reduction, 
should  it  be  shown  that  a  reasonably  prudent 
person  would  have  sought  and  procured  other 
employment  and  thereby  earned  more  than 
apptilee  did  In  electing  to  raise  the  crop  on 
the  farm  In  question.  Or  If  he  ought  to  re-  • 
cover  on  a  quantum  meruit  for  the  services 
performed  after  July  15,  1890,  the  measure 
of  his  damages  for  tbe  breach  would  be  the 
dlfEerence  between  tbe  contract  wages  per 
month  from  July  15th  and  what  he  should  be 
allowed  on  quantum  meruit.  But  as  under 
this  state  of  facts  he  worked  for  the  same 
mastw  subsequent  to  the  breach,  and  the 
master  accepted  bis  serrlces,  the  measure  of 
his  damages  would  necessarily  be  fixed  by  tbe 
contract  price;  for  the  master  would  be  pla- 
ced In  the  attitude  of  having  acquiesced  In 
that  method  of  minimizing  tbe  damages  re» 
suiting  from  the  breach.  The  questions  thus 
presented  the  anomalous  state  of  facta 
have  been  noticed  thus  at  tragth  In  view  of 


another  trial.  ISie  caw  would  present  few 
difficulties  but  for  the  confusing  fact  that 
after  the  supposed  breach  appelant  did  not 
■edc  emjdoyment  elsewhere,  but  continved 
to  work,  tor  the  same  master. 

To  recapitulate:  If  appelant  wishes  to 
avail  himself  of  the  contract  and  it  has  been 
breached  by  a  wrongful  discharge,  he  must 
sue  for  damages  for  Its  breach.  If  it  bas 
been  breached,  and  he,  by  undertaking  to 
raise  a  crt^  on  his  own  respcmsibility,  has 
treated  tbe  contract  as  rescinded,  his  rights 
must  grow  out  of  the  new  relation  thus  creat- 
ed by  his  acts.  If  ground  existed  fOr  his  dis- 
charge, and  the  company  ordered  his  dis- 
diarge,  but  by  its  subsequent  acts  condoned 
his  dereliction,  and  waived  the  disdiarge,  he 
can  recover  on  the  original  contract  for  serv- 
ices performed  thereunder,  and.  It  Uie  sums 
expended  by  blm  for  necessary  ^;ienses  were 
expended  under  such  circumstances  as  would 
bind  the  company  by  Its  acquiescence,  he  can 
recover  for  them. 

Appellant  complains  that  the  trial  court 
erred  In  folding  that  the  statute  gives  no 
lien  for  expenses  Incurred  In  raising  the 
crop  in  question.  We  tbtuk  the  ruling  of  the 
court  correct,  under  the  contract  as  aliejEod 
and  proved.  Sayles'  Civ.  St  1807.  art  S339a. 
gives  a  Hen  only  fOT  the  wages  of  the  serv- 
ant, and,  as  has  been  seen,  the  contract  de^ 
clared  on  was  only  a  contract  for  hire.  We 
are  also  of  oplnlmi  that  aiv>dlant  can  claim 
bis  Hen  only  In  case  he  sustains  his  allega- 
tion that  tbe  sum  sued  for  Is  dae  him  under 
the  original  contract  continued  In  force  by 
defendant's  failure  to  insist  oo  the  discharge. 
The  statute  does  not  authorise  a  lien  for 
damages  tw  breach  of  a  contract  for  hire. 
Appellee's  contention  that  under  a  contract 
of  hire  for  a  year,  wages  payable  monthly, 
the  statute  requires  the  laborer  to  fix  his  lien 
for  the  wages  falling  due  each  month,  is  not 
sound.  Such  a  construction  does  violence  to 
the  spirit  and  evident  purpose  of  the  statute. 
By  the  fifth  assignment  appellant  complains 
of  the  refusal  of  the  trial  coort  to  sustain 
his  exception  to  that  part  of  appellee's  an- 
swer which  se^s  to  Justify  the  discbarge  on 
the  ground  that  bis  woi^  was  unsatisfactory. 
As  has  been  seen,  such  a  right  cannot  be  ex- 
ercised arbitrarily,  and  some  sufficient  reason, 
should  have  been  alleged.  That  part  of  the 
petlti(m  being  specially  excepted  to,  some 
specific  default  should  have  been  alleged  In 
order  to  admit  proof  of  default  or  malfea- 
sance on  am>ellaot*s  part  Believing  tbat  we 
have.  In  a  general  way,  sufficiently  Indicated 
the  rules  of  law  which  should  govern  the 
trial  court  under  appropriate  pleadings  on 
another  trial,  we  do  not  deem  it  necessary  to 
notice  the  other  assignments  In  detail.  They 
present  no  reversible  error.  For  the  erron 
indicated,  the  judgment  is  reversed,  and  the 
cause  remanded.  Revised  and  remanded. 
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YARNBLL  t.  BUBNETT.i 

(Ckmrt  of  CMl  Appeals  of  Texas.  Jan.  17, 

1901.) 

appbal-dishissai^defendants  in  error 
— adVbrsb  parties-citation. 

1.  Where  jadement  wai  rendered  agaiaat  the 
maker  of  a  veador's  Uen  note  for  tbe  amount 
of  the  note,  forecloflins  the  lieu  agaiDBt  him 
and  his  grantee,  who  bad  assomed  the  pay- 
ment of  the  note,  a  petition  in  error  by  the 
grantee,  which  did  not  make  the  maker  of  the 
note  aparty,  will  be  dlBmissed,  under  Rer.  St. 
arL  1391,  requiring  a  petition  in  error  to  state 
the  names  of  the  parties  adrersely  interested, 
tince  his  interest  was  adverse  to  the  trrantee, 
in  that,  if  the  latter  should  defeat  Ue  lien, 
the  maker  would  be  liable  for  the  entire  mon- 
ey judgment. 

2.  Under  Rer.  St  art.  1383,  declariog  that, 
00  the  filing  of  a  petition  In  error,  dtation  must 
imw  for  tha  defoidant  in  mot,  failure  to  serra 
a  defendant  In  error  with  a  citation  Is  ground 
for  the  of  the  writ. 

Error  from  district  court,  Haxrla  connty; 
William  H.  Wilson.  Judge. 

Suit  by  Jolm  H.  Burnett  against  Leon  J. 
Xamell  and  anotber.  From  a  Judgment  in 
ftTor  of  idalnUff,  defendant  Yarnell  brings 
error.   PeUtioD  dismissed. 

F.  F.  &  S.  T.  Cbew,  for  plaintiff  In  emw. 
J.  B.  Burnett  for  d^endant  in  error. 

GABBETTT,  J.  Burnett  sued  the  defendant 
hi  oxor  and  one  L.  A  Dowdell  to  recover  up- 
on a  promissory  note  executed  by  Dowdell  for 
land,  and  to  foreclosure  a  vendor's  lien.  Dow< 
dell  had  conveyed  the  land  to  Yarnell  by  a 
deed  wblfdi  redted  as  the  consideration  tbe 
assumption  of  tbe  note  by  the  latter.  Judg- 
ment wa  sought  against  .both  defendants  for 
the  amount  of  tbe  note,  wltii  foredosure  of  a 
vendor's  Uen  npcm  the  land.  Yarnell  pleaded 
defenses  against  the  validity  of  tbe  Uen  and  talit 
UaUUty  for  the  note.  Upon  trial,  judgment 
WIS  rendered  against  DowdeU  for  the  amount 
of  tbe  note,  and  against  both  of  tbem  fore- 
closing the  Uen,  DowdeU  abides  by  the  judg- 
luent  YameU  made  a  motion  for  a  new  trial, 
wbJch  was  overmled.  He  filed  a  statement  of 
fiicts  In  due  time,  and  has  sought  to  bring 
the  case  before  this  court  by  writ  of  error  for 
revision.  To  that  end  he  filed  with  tbe  clerk 
of  the  district  court  a  petition  for  writ  of  er- 
ror. In  which  he  set  out  the  judgment,  and 
asked  for  dtation  to  J.  H.  Burnett  only,  and 
at  the  same  time  filed  an  afildavlt  In  forma 
pauperis  In  Ueu  of  bond  made  before  the  coun- 
ty judge  of  Harris  county.  (Station  was  Is- 
sued to  J.  H.  Burnett  Bloue,  and  be  alone  was 
served  therewith.  DowdeU  was  not  made  a 
party  to  the  proceeding,  and  for  that  reason 
tbe  defendant  In  error  has  moved  to  dismiss. 
The  motion  to  dismiss  the  writ  of  error  must 
te  sastalned.  DowdeU's  interest  In  the  judg- 
ment Is  adverse  to  that  of  the  plaintiff  in  erroi*. 
beesose  If  the  tatter  defeats  the  Uen  on  the 
land  be  most  pay  the  entire  money  judgmoit 
Grant  T.  ColUiu,  5  Tex.  Civ.  App.  45,  23  S. 
K  994.  Tbe  petition  for  a  writ  of  error 
Shonld  state  the  names  and  residences  of  the 
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V.  HAZLEWOOa  IfiS 
• 

parties  advosely  iDtoested.  Bev.  St  art 
13&1.  And  dtation  In  orror  must  Issue  to 
them.  Id.  art  1S93.  Even  if  DowdeU  had 
been  indnded  in  the  petltlim,  and  dtation  had 
Issued  to  him,  the  faUure  to  have  him  served 
with  citation  would  have  been  ground  for  dis- 
missal. Thomas  v.  Thomas,  BT  Tex.  516. 
Dismissed. 


PBNNTBAOKER  et  al.  v.  HAZLEWOOD 
et  at. 

{Court  of  Civil  Appeals  of  Texas.    Feb.  9, 
1901.) 

EVIDENCB-DECBDENT'8  CONTRACT— SBGOND- 
ARY  BVIDBNOB-GOUNTy  COURT^^- 
RIBDICTION— RECONVENTION. 

1.  Under  Sayles*  av.  St  art.  2302,  providing 
that  in  an  action  by  or  against  hetrs  of  a  dece- 
dent neither  party  shaU  be  allowed  to  testify 
against  the  other  aa  to  any  transaction  with 
the  decedent  testimony  by  the  defendant  tts 
to  the  making  of  a  contract  with  the  decedent 
upon  whidi  ne  la  sued  by  tbe  heirs,  is  inad- 
missible. 

2.  At  a  former  trial  certain  writings,  which 
were  the  property  of  the  defendant,  were  intro- 
duced in  evidence,  and  withdrawn  under  an 
agreemeut  between  the  attorneys  to  withdraw 
all  written  evidence.  The  writings  were  lost. 
Testimony  by  one  of  the  defendant's  attorneys 
was  given  to  account  for  the  absence  of  tne 
original  writings,  and  copies  introduced  in  evi- 
dence. Held,  that  testimony  by  the  attorn^  is 
Insufficient  foundation  for  the  introdnction  of 
secondary  evidence  of  the  writinra^  since  they 
were  the  property  of  the  deCendant,  and  he 
should  be  called  to  account  for  their  absence. 

3.  Evidence  that  at  a  former  trial  a  material 
fact  which  a  witness  claims  to  have  testified  to 
was  not  spoken  of  by  him  is  admissible. 

4.  In  a  suit  in  tbe  county  court  on  a  con- 
tract for  9272  defendant  pleaded  in  reconven- 
tion for  $1,255.  Held,  that  the  court  was  with- 
out Jarisdictlon,  under  Const,  art.  5,  {  18^  den>-- 
ing  It  jurisdiction  In  a  dvll  cause  where  tbe 
matter  In  controversy  exceeds  gl,O0O; 

Appeal  from  Delta  coun^  court;  W.  S. 
Banister,  Judge. 

Action  by  P.  V.  Pennybacker  and  others 
against  L.  B.  Haalewood  and  others.  From 
a  judgment  In  favor  of  defendants,  plaintiffs 
appeal  Reversed. 

D.  H.  Lane  and  James  Patteson,  for  appel- 
lants.  R.  R.  Hazlewood,  for  appellees. 

BOOKHOUT,  J.  The  appeUants,  as  the 
heirs  of  G.  M.  Pennybacker,  deceased,  Insti- 
tuted this  suit  in  tbe  county  court  of  Delta 
county  against  L.  B.  Hazlewood  to  recover 
the  balance  due  on  a  contract  alleged  to 
have  been  executed  by  L.  B.  Hazlewood  ou 
January  1,  1898,  whereby  he  had  promised  to 
pay  to  G.  M.  Pennybacker  the  sum  of  f2oo 
per  year  for  the  term  of  five  years  as  rent 
for  the  G.  M.  Pennytmcker  farm  on  North 
Sulphur.  In  Delta  coanty,  Tex.  It  was  fur- 
ther alleged  that  by  the  terms  of  said  lease 
C<»itract  L.  B.  Hazlewood  agreed  to  keep  tbe 
place  in  good  repair,  and,  If  possible,  exter- 
minate the  Johnson  grass  then  growing  on 
said  farm,  and  that  he  took  possession  of  said 
farm  under  said  contract  and  paid  the  rents 
therefor,  with  the  exception  of  a  balance  of 
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978  for  tbe  year  1<8B0,  aad  fSOO,  the  rent  of 
1887.  It  was  alleged  tliat  It  was  possible  to 
liBTe  exterminated  the  Jotanaon  grass  with 
reasonable  care,  And  that  defoidant  L.  B. 
Haxlewood  Called  to  do  ao,  irhen^j  ^alntlffs 
were  damaged  fOOO.  Plaintifls  also  alleg« 
tluit  la  October,  1007,  defendant  R,  B.  Hazle- 
wood,  for  Talue,  executed  a  written  contract 
to  plaintiffs,  whereby  he  promised  to  pay  any 
Judgment  they  might  obtain  against  L.  B. 
Haalewood  uptm  any  claim  which  they  might 
have  against  him.  nalntiffs  prayed  for  Judg- 
ment for  9272  rent  and  $600  damages.  De- 
fendants answered  by  general  doilal  and  spe- 
cial pleas.  They  admitted  that  L.  B.  Hazle- 
wood  did  mter  Into  a  contract  for  the  rent- 
ing of  the  Pennybaclcer  farm,  dated  January 
I,  168B,  but  pleaded  that  the  said  lease  con- 
tract was  not  actually  executed  until  about 
April  7,  1888.  and  thai  about  April  7,  IBOB, 
O.  U.  Pennybacker,  In  writing,  authorised  the 
defiendant  L.  B.  Hazlewood  to  make  such 
fmproTements  on  the  G.  M.  PennybaclEer 
term  as  he  deemed  to  the  beat  lateresta  of 
said  farm,  and  by  another  Instrument  In  writ- 
ing, bearing  same  date,  he  a^ed  to  pay  said 
Haalewood  for  aiich  bnproTementa.  and,  In 
the  event  they  were  not  paid  for  daring  th« 
terms  of  lease,  the  said  L.  B.  Hazlewood 
might  hold  possession  of  said  farm  until  the 
ImproTementa  were  paid  for;  that  by  reason 
of  said  contract  he  made  ImproTementa  on 
said  farm  by  clearing  and  putting  In  culti- 
vation portions  of  the  same,  and  in  ditching 
and  building  fence,  amounting  In  the  aggre< 
gate  to  the  ralne  of  $1,255.  which  was  due 
him  on  January  1, 1888,  with  the  exception  of 
$273,  which  be.  the  said  L.  B.  Haalewood, 
owed  to  said  Pennybacker  Cor  rent,  leaving 
a  balance  due  of  $983.  It  was  alleged  that 
the  two  instruments  executed  April  7.  1893, 
and  the  lease  contract,  dated  January  1, 18^, 
were  all  made  at  the  same  time,  and  formed 
one  contract;  that  after  tbe  death  of  Q.  M. 
Pennybacker  plaintiffs  knew  that  defendant 
Haslewood  was  making  such  improvements, 
and  expected  pay  therefor,  and  that  with 
knowledge  of  the  facta  they  encouraged  him 
to  continue  to  make  such  Improvements,  and 
assured  bim  he  would  be  paid  therefor;  Uiat 
the  improvements  increased  tbe  value  of  the 
farm  $8,000.  The  case  was  tried  on  tbe  23d 
day  of  November,  1898,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  defendant 
L.  B.  Hazlewood  for  tbe  sum  of  $600,  from 
which  Judgment  plaintiffs  appeal  to  this 
court. 

The  first  and  second  assignments  of  error 
complain  of  tbe  action  of  the  court  In  ad- 
mitting the  testimony  of  defendant  L.  B. 
Hazlewood  over  their  objection,  wherein  he 
testified:  "That  he  rented  from  G.  M.  Pen- 
nybacker, for  tbe  sum  of  $200  per  year,  for 
the  years  lSOl-1892,  the  Pennybacker  farm 
on  North  Sulphur,  and  the  same  Included  the 
G.  M.  Pennybacker  land  and  the  R.  J.  Penny- 
backer  land;  and  that  in  1893  he  rented  tte 
«ame  land  from  O.  M.  Pennybacker  for  Um 


term  of  five  years,  and  executed  the  oontract 
sued  on  by  idalatiff,  and  agreed  to  pay  $200 
eadi  year  rent  for  aune."  This  tertmony 
was  objected  to  because  it  was  omcenilng  « 
tranaaction  had  between  the  said  HaalewcMid 
and  G.  M.  Pennybadcer,  deceased,  and  pUlo- 
Uffa  sue  as  tbe  heirs  of  O.  M.  Veaajbidkgx; 
therefore  tbe  testlmoay  fa  prohibited  la^  the 
statute  of  tills  state.  O. .  U.  PennytaAer 
died  in  December,  1888,  and  the  plalntUts  are 
his  hefrs,  and  flue  as  such.  The  tegtlmwiy 
ot^ected  to  cornea  etearty  wltliin  tiie  terms  of 
tiie  statute,  and  waa.  therefore.  Inadmissible. 
Say  lea*  CIt.  St  art.  2302;  Parks  t.  Oaudle, 
08  Tex.  £ia.  A  material  qmstlw  iBTolTcd 
In  the  case  was  whether  tiie  B.  J.  Penny- 
backer'  land  was  Included  In  tbe  Icaee  t>e- 
tween  O.  M.  Pennybacker  and  Ll  B.  Hnsle- 
wood.  It  was  contended  by  plalntiffe  that 
the  B.  J.  Pennyboeker  land  was  not  Included 
In  Bald  lease.  The  testimony  objected  to  that 
the  lease  Included  thla  land  was  material, 
and  ought  not  to  have  been  admitted. 

The  third  assignment  of  error  complains  of 
the  ruling  of  t^e  conrt  In  admitting  what  pur- 
ported to  be  copies  of  a  power  of  attorney  and 
letters,  each  dated  April  7, 1883,  and  ea^  par- 
porting  to  be  signed  by  O.  M.  Pennybacker. 
Tbe  objection  to  this  testimony  waa  that  the 
originals  are  the  best  evidence,  and  that  their 
absence  had  not  been  accotmted  tor,  and  no 
proper  predicate  had  been  made  for  the  In- 
troduction of  secondary  evidence.  "Rie  only 
evidence  accounting  for  the  absence  of  the 
original  power  of  attorney  and  contract  vas 
the  testimony  of  one  of  the  appellees,  B.  B. 
Hazlewood,  that  he  had  the  originals  In  court 
at  a  former  trial  of  the  cause;  that  he  and 
D.  H.  Lane,  cme  of  the  attorneys  for  appel- 
lants, agreed  that  each  party  should  with- 
draw their  written  evidence  from  the  papers 
of  the  case,  and  that  he  (Hazlewood)  Intend- 
ed to  withdraw  tbe  originals,  and  carry  them 
home  with  him  to  Sherman,  but  did  not  do 
so,  and  that  he  had  910  recollection  of  ever 
having  seen  them  since  the  former  trial  of 
the  case.  Appellees  further  proved  by  the 
clerk  of  the  court  that  he  had  searched  the 
papers  in  the  cause  for  the  original  power  or 
attorney  and  letters;  that  he  had  also  looked 
among  all  the  papers  Id  his  office,  and  at 
every  place  he  thought  they  ought  to  be 
found,  but  that  he  could  not  find  them,  and 
that  be  had  no  recollection  of  having  seen 
them  since  they  were  introduced  in  evidence 
on  the  former  trial  of  the  cause.  This  evi- 
dence we  think  insufficient  to  authorize  the 
Introduction  of  secondary  evidence  of  the 
contents  of  the  instrument.  In  discussing 
this  question,  Mr.  Greenleaf,  In  his  work  on 
Evidence,  says:  "If  it  [the  Instrmnentl  be- 
longs to  tlie  custody  of  certain  persons,  or  is 
proved  or  may  t>e  presumed  to  have  been  in 
their  possession,  they  must.  In  general,  be. 
called  and  sworn  to  account  for  IL"  GreenL 
Ev.  (IGtb  Ed.)  S  563b.  Under  the  agreement 
made  on  the  former  trial,  tbe  custody  of  tbe 
Instruments  belonged  to  tbe  defendant  h.  B. 
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Haslewood  and  his  attorn^g,  yet  he  was  not 
called  to  testify  as  to  tbelr  loss,  and  but  one 
of  hla  attorneys  testified. 

Appdlauta  complain  of  the  admission  of 
testlmcmy  cm  behalf  of  appellees  to  the  effect 
that  on  a  former  trial  of  the  case  the  plaln- 
tUTs  did  not  ctnitend  that  the  lease  did  not 
-  Include  the  B.  J.  Pennybacker  land.  Jnlien 
Pennybacker»  one  of  plaintiffs,  was  a  witness 
for  plaintiffs,  and  on  cross-examination  was 
asked  by  defendants  whether  he  claimed  on 
the  former  trial  that  the  R.  J.  Pennybacker 
land  was  not  Included  In  the  tease.  ■  He  an- 
swered that  he  did  speak  of  It  on  the  former 
tzlaL  The  defendants  then  introduced  evi- 
dence OTer  plaintiffs*  objection  that  no  such 
claim  was  made.  In  this  there  was  no  enror. 

The  record  discloses  a  fundamental  error 
which  has  not  been  assigned,  but  which,  we 
think,  we  are  compelled  to  notiee.  The  plea 
In  reconveatloa  sets  np  a  claim  for  clearing 
Id  1898  40  acres  of  land,  of  the  reasonable 
value  of  (480,  and  building  one  mile  of  fence, 
of  the  value  of  $05,  and  one  mile  of  ditching, 
of  the  value  of  150;  and  in  1S96  making  ona- 
balf  mile  of  ditching,  o^  the  value  of  $25,  and 
one  mile  of  fencing,  of  the  value  of  $65;  and 
tn  the  winter  and  spring  of  1896  cleared  and 
put  in  cultivation  26  acres  oC  heavily  timbered 
land;  and  in  the  winter  of  1890  be  cleared 
and  put  in  cultivation  14  acres  of  land,  of  the 
value  of  $480;  and  in  the  spring  of  1606  made 
one-half  mile  of  ditching,  of  the  value  of  $25, 
and  bniit  one  mile  of  fence,  of  the  value  of 
$^.— maldng  a  total  value  of  $1,255,  which 
was  due  defendant  L.  B.  Hazlewood  January 
1. 1896,  with  the  exceptlott  of  $272,  which  the 
said  L.  B.  Hazlewood  owed  said  O.  M.  Pea- 
nybacker  for  rent;  leaving  the  balance  of 
$963  due  said  Hanlewood.  The  amount  in 
controversy  In  this  plea  exceeds  $1,900,  and 
the  fact  that  the  plalntiffiB*  debt  for  $272  was 
admitted  and  placed  as  a  credit  on  the 
amount  set  up  in  the  plea  of  reconvention 
did  not  have  the  effect  of  conferring  jaris- 
dlction  on  the  county  court  of  the  matters  set 
forth  in  the  plea.  Oimbel  v.  Oomprecht,  89 
Tex.  407,  35  S.  W.  470;  Brigman  v.  Aultman, 
Xlller  4k  Oo.  (Tex.  Olv.  App.)  55  S.  W.  509; 
Cain  T.  Cnlbreath  (Tex.  Civ.  App.)  SS  S.  W. 
800.  In  the  case  of  Glmbel  v.  Gomprecht, 
supra,  the  very  question  suggested  by  the 
pleading  In  this  case  was  passed  upon  by  our 
supreme  court,  and  it  was  held  that  the  coun- 
ty oonrt  was  without  Jurisdiction  over  the 
plea  in  reoimvention.  For  the  errors  Indi- 
cated, the  judgment  U  reversed,  and  the 
cause  remanded.  * 


MORGAN  et  al.  v.  MOWLEIS. 

(Court  of  Civil  Appeals  of  Texas.   Feb.  6, 1901.) 

PUBLIC  LANDS-SURVBTS— LANDS  GRANTED— 
BJBCTHBNT-CVIDENCB— CONFUOT  IN  GALLS 
— RBCOVBBT-^IARKS-PRBiSUUPTION. 
1.  A  Borvey  of  plaintUTB  land  called  for  tb« 
ireli-establlsaed  comer  of  another  Biirvey,  and 
did  not  indicate  Uiat  the  north  line  extended  be- 
yond that  corner.  At  the  time  of  tlie  snmy  tt 
WMM  accepted  that  that  comer  marked  .the  west- 


ern boundary  of  another  survey  adjacent  to 
plaintiff  on  the  east,  which  the  owner  occupied, 
bat  it  was  later  discovered  that  the  true  bound- 
ary of  such  survey  was  a  considerable  distance 
further  east.  The  line  from  the  comer  to  plain- 
tiff's south  line  marking  his  eastern  boundary 
was  well  established  by  the  marks  and  calls 
for  distances,  but  the  survey  called  tor  the 
western  boundary  of  the  adjacent  surrey. 
Eeld,  that  plaintiff's  eastern  twundary  did  not 
extend  to  the  western  boondary  of  such  survey. 

2.  Where  plaintiff,  in  a  suit  to  recover  land, 
only  established  a  con&ict  between  a  call  for  a 
well-established  corner  of  an  older  survey  and 
one  for  the  established  line  of  another  survey, 
he  is  not  entitled  to  recover,  since  the  calls  are 
of  equal  dignity. 

3.  Where  marks  on  a  line  of  a  survey  were 
not  quite  as  old  as  those  on  the  surrounding 
older  surreys,  but  there  was  evidence  that  the 
marks  were  not  as  old  as  those  on  other  Uues 
of  the  same  surrey,  uo  presumption  exists  that 
such  line  was  not  run  by  thd  original  surveyor 
of  the  tract,  but  by  the  patentee  thereof,  after 
the  original  surrey. 

Appeal  from  district  court,  Lamar  county; 
E.  S.  Chambers,  Judge. 

Suit  by  W.  M.  Mowles  against  Andrew 
Morgan  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Allen  &  Doboney,  for  appellants.  W.  M. 
Mowles,  for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  ap- 
pellee to  recover  certain  land  from  appel- 
lants. The  cause  was  tried  by  the  court, 
and  Judgment  rendered  In  favor  of  appellee. 
The  only  question  Involved  Is  as  to  the  prop- 
er location  of  the  east  boundary  line  of  the 
R.  Christmas  survey,  appellee  claiming  that 
It  Is  about  405  varas  east  of  the  location  giv- 
en to  it  by  appellants.  In  March,  1672,  a 
patent  was  granted  by  the  state  to  the  R- 
Christmas  tract  of  land,  described  as  fol- 
lows: "Beginning  at  the  S.  W,  comer  of 
Abner  S.  McDonald  survey  of  %  league,  and 
at  a  coruer  of  the  Jacob  Lyday  survey,  frMn 
which  a  hickory  marked  'ASM'  bears  B.  4 
varas.  a  K.  O.  mkd.  'XX'  brs.  N.  7  varas; 
thence  S.  200  varas,  with  J.  Lyday's  S.  B. 
line,  to  his  corner,  a  post,  from  which  a  B. 
D.  mkd.  *WTX'  brs.  S.,  28  degrees  W.,  4 
varas,  a  slippery  elm  mkd.  *X'  bears  N.,  70 
degrees  &.,  1  vrs.;  thence  east  1,028  ranu, 
to  the  N.  B.  comer  of  the  Lyday  survey,  a 
hickory,  'JX^,'  from  which  a  hickory  mkd. 
'XX'  bears  S.,  4  W.,  4  varas;  thence  S.  167 
varas,  a  stake,  Isaiah  Davis'  N.  W.  corner, 
from  which  an  ash  mkd.  *IDX*  bears  N.,  83 
degrees  E.,  6  varas,  a  blokory  mkd-  *XX' 
bears  N.,  2  W.,  7  varas;  thence  east  1,885 
raras,  on  Davis'  K.  line,  a  stake,  K.  h.  Tu- 
dor'a  S.  W.  corner,  from  which  an  ash  mkd. 
•ID'  bears  N..  83  W..  5  varaa,  a  hickory  mkd. 
■XX'  bears  N.,  30  degreea  W.,  6  varas;  thence 
N.,  367  varaa.  with  Tndor's  W.  line,  to  a 
stake,  the  S.  E.  comer  of  said  McDonald 
survey,  from  which  a  P.  O.  mkd.  'ASM' 
bears  S.,  84  degrees  W.,  4  varas;  thence  W. 
2,023  raras,  to  the  beginning."  The  follow- 
ing plat  will  give  a  clear  conception  of  the 
subject  of  controversy. 
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In  1808  appellaiitB  obtained  a  patent  to  SO 
acres  of  land  lying  between  the  McDonald 
and  GbrlBtnuu  snrreya  and  tbe  Tador  snr- 
Tey,  and  tbe  soutb  balf  of  that  land  is  in 
controTeray,  tbe  Issue  being  as  to  whether 
the  land  was  a  part  of  tbe  Christmas  sur- 
vey. The  nncontroverted  evidence  establish- 
es the  location  of  the  southeast  comer  of 
tbe  M<J>onald  aurrey,  wblch  is  called  for 
In  the  field  notes  of  the  Christmas  snrrey, 
at  a  point  about  406  varas  west  of  the  K. 
It.  Tudor  west  line,  which  Is  also  called  for 
in  the  fl^  notes.  The  north  line  of  the 
Christmas  surrey  Is  well  marked  and  estab- 
lished as  far  as  the  McDonald  southeast  cor^ 
ner,  but  there  Is  nothing  that  indicates  that 
a  line  was  continued  east  of  tbe  McDonald 
comer.  On  the  other  hand,  It  was  clearly 
established  tiiat  it  was  generally  accepted 
at  the  time  of  tbe  survey  of  the  Christmas 
tract  that  the  Tudor  west  line  was  identical 
with  the  east  line  of  the  McDonald  tract, 
and,  after  tbe  land  was  patented  to  the  as- 
signee of  Christmas,  Tudor  exercised  con- 
trol over  tiie  land  in  controvorsy,  and  it  was 
not  until  after  his  dealli  that  It  was  discov- 
ered that  the  Tudor  west  line  was  405  varas 
further  east  than  had  been  supposed.  The 
call  for  distance  of  the  north  line  of  the 
Christmas  survey  does  not  even  reach  the 
southeast  comer  of  the  McDonald  survey, 
and  falls  to  reach  the  true  west  line  of  the 


Tudor  tract  by  over  400  varas.  The  line 
bfln  the  northeast  comer  of  the  McDonald 
survey  to  the  I.  Davis  survey  Is  well  mark- 
ed. Tbe  marks  testified  to  by  the  wltnera 
along  all  tiie  lines  of  the  Christmas  sarvey, 
and  at  Qie  McDtmald  southeaat  corner,  would 
tend  to  prove  that  tbe  original  surveyor  of 
tbe  tract  went  upon  the  ground,  and  ac- 
tually surveyed  the  lines,  and  marked  them 
as  called  for  In  the  patent  and,  U  there  had 
been  no  proof  on  the  subject,  the  presump- 
tion must  be  Indulged  that  an  actual  survey 
was  made.  ItaMox  v.  F»ner,  79  Tex.  291, 
16  B.  W.  237;  OeraM  t.  Freeman,  68  Tex. 
204,  4  8.  W.  256:  Smith  v.  Boone,  84  Tex 
628,  19  S.  W.  702. 

The  object  In  the  application  of  the  calls 
of  a  survey  la  to  discover  tbe  footsteps  of 
the  surveyor,  and,  when  they  are  fbund  and 
Identified,  all  classes  of  calls  must  yield  to 
them.  Stafford  v.  King,  80  Tex.  257;  Ful- 
ton V.  FrandoUg,  03  Tex.*saO;  Ayers  v.  Lan- 
caster, 64  Tex.  812. 

Ai^llee  sought  by  his  suit  to  extend  the 
Christmas  survey  beyond  its  calla  for  course 
and  distance,  and  the  burden  rested  on  blm 
to  show  that  the  surveyor  made  the  north 
and  south  lines  go  over  400  varas  further 
than  the  southeast  comer  of  the  McDonald 
survey.  Phillips  v.  Ayres,  45  Tex.  601;  Wil- 
liams V.  Wlnslow,  84  Tex.  STl,  19  8.  W.  513. 
In  proof  of  the  fact  that  the  land  vras  la- 
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dnded  In  the  Christmas  survey,  nothlnc  Is 
depended  upon  except  a  call  for  the  west 
Une  of  the  Tudor  surrey,  and  it  is  urged 
that  the  well-majrked  corners  on  the  McDon- 
ald and  Davis  surveys,  and  the  well-marked 
line  of  the  Christmas  survey,  and  the  acts 
of  the  parties  concerned  in  recognition  of 
those  comers  and  lines,  mnat  be  set  aside, 
and  the  calls  for  distance  extended'  400 
varas.  In  deference  to  a  call  for  the  line  of 
an  older  survey.  We  are  of  the  opinion, 
however,  that  there  is  no  rule  of  law  sanc- 
tioning anch  action,  where  all  the  facts  tend 
to  show  that  there  was  no  intention  upon 
the  part  of  the  surveyor  to  include  the  land 
in  controversy  in  the  survey.  He  placed  the 
lines  and  corners  where  he  wished  them.  ' 
his  only  mistake  being  In  the  call  tor  the  ; 
west  line  of  the  Tudor  survey. 

The  marks  on  the  Hoe  running  north  from 
the  Davis  Hue  to  the  southeast  corner  of 
the  McDonald  tract  were  shown  to  be  not 
quite  as  old  as  those  on  the  surrounding  old- 
er surveys,  but  there  Is  no  testimony,  as 
stated  by  appellee  In  his  brief,  that  the 
marks  on  that  line  did  not  appear  to  be  as  | 
old  as  the  marks  on  the  other  lines  of  the 
Christmas  survey.  There  is  no  fact  upon 
which  to  base  a  presumption  that  the  line 
between  the  Davis  survey  and  the  south- 
east comer  of  the  McDonald  survey  was  not 
ma  by  the  original  surveyor  of  the  Christ- 
mas survey,  nor,  as  contended  by  appellee, 
that  it  waa  made  Dy  the  patentee  of  the 
land  some  time  after  the  original  survey. 
The  caU  for  the  well-established  comer  of 
an  older  survey  Is  of  equal  dignity  with  a 
call  for  the  established  Hue  of  another  sur- 
vey, and,  in  a  case  where  the  plaintiff  shows 
00  ground  for  a  recovery  except  a  conflict 
in  the  two  calls,  we  do  not  think  he  Is  en- 
titled to  recover;  and  when  the  testimony 
goes  farther,  and  strongly  tends  to  establish 
the  footsteps  of  the  original  surveyor  at 
comers  and  along  lines  antagonistic  to  the 
call  for  the  boundary  line  of  the  old  sur- 
vey, there  can  be  no  doubt  that  the  defend- 
ants should  recover.  Because  the  evidence 
fails  to  snstain  the  Judgment  of  the  district 
coart,  it  Is  reversed,  and  judgment  iB  here 
rendered  In  favw  of  appeUants. 


REED  V.  OORBY. 
(Ooart  of  CItU  Appeals  of  Texas.   Feb.  16. 
IfiOl.) 

BILLS  AND  NOTES  —  PAYMENT  —  PLBADINO — 
PRAUD—DBMURRER—INSTHDCTION&- 
APPLICATION  OP  PAYMENTS. 

1.  Where,  in  a  suit  on  a  *  note,  defendant 
pleaded  fraud,  payment,  and  want  of  consider- 
ation, but  failra  to  allege  the  facta  relied  on 
to  snpport  such  defenses,  such  failare  did  not 
lender  the  plea  InsufficIeDt  to  raise  the  issues 
presented  thereby,  in  the  absence  of  demurrer. 

i.  Where  defendant  sued  as  maker  of  a  re- 
newal note,  contending  that  it  was  procnred 
oj  fmod,  and  that  the  first  one  had  been  paid, 
vhile  plaintiff  stated  to  him  that  it  had  not 
wen  paid,  and  plaintiff  had  been  paid  a  snm 


which  was  within  a  few  dollars  of  the  amount 
of  the  note  and  all  other  claims  against  defmd- 
ant,  a  judgment  against  defendant  for  ths  foil 
amount  of  the  note  was  erroneous. 

8.  Where  the  evidence  was  confiictlng  as  to 
whether  it  had  been  agreed  between  plafaitiff 
and  defendant  that  a  snm  paid  by  defendant 
should  be  applied  on  a  note  or  on  a  general 
account,  it  was  error  for  the  court,  in  an  action 
on  the  note,  to  charge  that  the  money  receirad 
by  plaintiff  became  his  property;  anch  charge 
being  calculated  to  Induce  the  jury  to  believe 
that  plaintiff  was  not  iMund  to  appq*  the  moAey 
in  the  manner  agreed  on. 

4.  Where,  in  a  suit  on  a  note,  It  appeared 
that  plaintiff  also  had  a  running  account  with 
the  maker,  who  gave  him  an  oraer  on  another 
for  a  snm  due  the  maker  for  goods  sold,  which 
order  recited  that  it  waa  given  to  secure  plain- 
tiff in  aay  sum  defendant  might  be  owing  him 
on  a  certain  transaction  or  on  general  account, 
the  money  so  received  should  be  applied  on  the 
;  account,  and  not  on  the  note,  in  the  absence  of 
ev^ence  of  an  express  agreement  to  the  eoa- 
trary. 

Appeal  from  Rockwall  county  court;  N.  C. 
Edwards,  Special  Judge. 

Action  by  J.  F.  Corry  against  Robert  Reed. 
From  a  judgment  In  favw  of  plaintiff,  de- 
fendant appeals.  Reversed. 

i     Wade  &  Wade,   for  appellant.    U  D. 
Stroud  and  T.  B.  Rldgell,  for  appellee. 

TEMPLETON.  J.  On  April  6, 1898.  the  ap- 
pellant bought  a  span  of  mules  from  one  Fra- 
zler,  and  In  consideration  therefor  gave  to 
Frazler  his  note  for  $100,  with  appellee  and 
J.  S.  Vernon  as  sureties;  the  note  being  due 
on  October  1,  1898,  and  bearing  10  per  cent. 
Interest  from  date,  and  providing  for  the 
payment  of  10  per  cent  as  attorney's  fees 
In  case  of  suit  At  the  same  time  ap{>ellant 
gave  to  appellee  a  note  similar  In  all  respects 
— «xcept  that  he  was  the  sole  maker— to  the 
note  above  descrll>ed,  and  also  executed  and 
delivered  to  api>ellee  a  mortgage  on  the 
mules  to  secure  the  payment  of  the  note. 
The  note  and  mortgage  to  appellee  were  giv- 
en to  protect  him  as  surety  on  the  note  to 
Frazler.  Ihrior  to  this  time  appeUant  made 
a  contract  to  clear  some  land  for  appeUee,  by 
the  terms  of  which  one-half  the  wood  taken 
from  the  land  was  to  belong  to  each  party. 
Appellant  contracted  with  Abemathy  Bros, 
to  deHver  to  them  the  wood  at  $2  per  cord, 
and  app^lee  was  to  pay  him  $1.12%  per  cord 
for  hauHug  appellee's  part  of  the  wood.  Ap- 
pellant delivered  68  cords  of  wood  to  Aber- 
nathy  Bros.,  37%  cords  of  which  came  off 
the  land  of  appellee,  and  20^  cords  of  which 
were  acquired  by  appellant  from  other  sour- 
ces. About  March  25,  1898,  appeUant  gave 
to  appellee  an  order  on  Abemathy  Bros,  for 
all  sums  that  might  become  due  him  on  his 
contract  with  them,  and  appellee  about  Octo- 
ber 1,  1898,  collected  from  Abernathy  Bros, 
the  (116  owing  by  them  for  the  58  cords  of 
wood  delivered  by  appellant  Appellee  cred- 
ited appellant  on  his  books  with  the  $116, 
but  actually  used  f  106  thereof  In  paying  the 
Frazler  note.  The  order  above  mentioned 
was  given  by  appellant  to  secure  appellee  In 
any  sum  appellant  might  be  owlnc  him  oo 
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Um  wood  trftnsactlob  or  od  general  accoont. 
The  record  does  not  dlscloee  the  etate  of  ac' 
counts  between  the  parties,  except  aa  shown 
above.  Appellee  testified  that  he  bad  tried, 
and  failed,  to  get  i^ipellattt  to  a  settlement 
of  thetr  accounts.  On  December  21,  1898, 
appellant  gave  to  appellee  hie  note  for  $105, 
due  Januarj  10,  1899.  with  10  per  cent  inter- 
est from  date,  and  providing  for  10  per  cent, 
attorney's  fees  In  case  of  suit,  and  at  the 
same  time  gave  a  mortgage  on  the  mules  to 
secure  the  note.  It  was  stated  in  the  mort- 
gage that  It  was  given  in  extension  of  the 
former  note  and  mortgage  given  to  appellee. 
Appellant  testifled  that  appellee  told  him 
that  he  had  been  compelled  to  pay  the  Fra- 
zler  note,  and  that  be  demanded  of  appellant 
tJut  h«  give  the  new  note  and  mortgage  to 
cover  such  payment.  He  further  testified 
that  he  told  appellee  that  It  was  his  under- 
standing that  ai^lce  bad  received  enough 
money  from  Abemathy  Bros,  to  pay  the  note, 
but  that  a^ellM  denied  that  he  bad  done 
80.  Appellee  controverted  flie  trutli  of  this 
testimony  as  to  his  alleged  statemoita  to  ap- 
pellant concerning  the  payment  of  the  Fra- 
zier  note.  The  note  given  In  December  hav- 
ing fallen  due,  and  default  being  made  in  its 
poymanti  appellee  auad  in  the  Justloe's  court 
to  rtcover  the  amount  due  on  tbe  note,  with 
a  foroclosure  ot  the  mortgage  lien.  He  ob- 
tained a  Judgment  la  that  court,  and  oa  my 
peal  to  the  coun^  court  a  like  nsult  was 
reached,  and  ly^itilant  has  appealed  to  this 
court. 

Appellee's  action  was  a  straight  anit  on 
the  note  and  for  foteclosure.  Appellant 
pleaded  a  general  denial,  and  further  plead- 
ed, under  oath,  tbat  the  note  was  obtained 
through  fraud  and  deceit;  that  It  was  given 
in  Hen  of  a  note  that  had  been  fully  paid; 
that  when  the  note  sued  oo  was  given  he  did 
not  know  that  Uie  first  note  had  been  paid; 
that  he  was  Induced  to  ^ve  the  second  note 
by  the  frandulsnt  acts,  conduct,  and  declara- 
tions of  appellant;  and  that  the  considera- 
tion therefor  hod  wholly  failed.  The  facta 
constltudiuc  the  alleged  fraud,  payment,  and 
want  Hi  consideration  were  not  stated  in  the 
plea;  bat  no  exception  was  urged  to  the  plea, 
nor  was  any  r^llcation  filed  thereto.  In  the 
absence  of  demurrer,  we  think  tbat  the  plea 
was  sufficient  to  raise  the  Issues  therein  pre- 
soLtsd.  The  evidence  Is  uncontroverted  that 
the  first  note  to  appeUee  was  ginn  to  Indem- 
nify him  against  loss  by  reason  of  his  sure- 
tyship on  the  Fraaler  note,  that  he  paid  the 
Frazler  note  out  of  the  sum  received  by  him 
from  Abemathy  Bros,  on  account  of  wood 
delivered  to  them  by  appellant,  and  that  the 
note  sued  on  was  given  In  lieu  of  the  firat 
note.  The  only  interest  that  appellee  Is 
afaown  to  have  had  in  the  wood  was  a  one- 
half  intweat  in  the  87%  corda  taken  tnm  his 
land,  at  92  per  cord,  less  fl.12%  per  cord  due 
aKwllut  for  hauling,  making  the  sum  of 
916L41.  The  amount  received  was  ^16,  and 
the  amount  paid  on  the  Frasier  note  was 


flOS,  leaving  a  balance  of  fll.  So,  under 
tbe  evidence  aa  It  appears  in  the  record,  ap- 
pellet  has  recelred  enmigh  to  satisfy  bis  in- 
terest in  tbe  wood,  and  within  $5.41  of 
enough  to  pay  tbe  Fraaler  note;  yet  he  has 
recovered  judgment  for  tbe  full  amount  of 
the  note  g]v«t  to  secure  him  against  the  Fra- 
zler note.  Such  a  result  Is  so  manifestly  un- 
just 'that  it  cannot  be  pennitted  to  stand. 
It  Is  true  tbat  If  the  accounts  between  ap- 
pellant and  appellee  were  unsettled  when  ap- 
pellee received  the  money  tnn  Abemathy 
Bros.,  and  aK><dlant  ms  then  Indebted  to 
him  on  account,  appellee  could  have  credited 
the  sum  so  recelred  on  his  account  against 
appelant,  unless  he  had  agreed  with  appel- 
lant that  tbe  wood  money  sbouid  be  first  ap- 
plied to  the  payment  of  the  Fraaler  note,  ia 
which  event  It  should  be  so  applied.  Tbe 
evidence  was  conflicting  as  to  whether  there 
was  such  agreement,  but  then  Is  do  quea- 
tlmi  that  the  wood  money  was  to  be  iQ»plied 
to  the  note  if  not  necessary  to  settle  on  ac- 
count owing  by  appellant  to  appellee.  Aa  It 
does  not  appear  from  the  transcript  before 
us  that  appellant,  when  appellee  received  thc- 
$116  from  AbKnathy  Bros.,  was  Indebted  to 
appdlee,  exc^t  In  the  Sum  of  $10C  paid  do. 
the  Frazler  note,  and  tlw  sum  of  yift.41,  ap- 
pellee's interest  In  the  wood,  it  cannot  be 
said  that  the  note  sued  oa  has  not  been  satis- 
fied, at  lewt  in  port  There  are  a  number 
of  QuestliHis  presented  ooncemlng  diarges- 
given  and  refused,  bnt  we  deem  It  unneces- 
sary to  consider  them  in  drtall.  We  will 
say,  however,  that  we  think  it  was  error  for 
the  court  to  charge  tbe  jury,  as  was  done, 
to  the  effect  that  the  money  received  by  ap- 
pellee fn>m  Ahwnatiiy  Bros,  become  hi» 
I^perty.  While,  in  some  sense,  ttie  money 
BO  received  became  his  property,  still  he  waa 
bound  in  law  to  apply  the  mon^  to  the  pur- 
poses for  which  the  <nder  was  given,  and  In 
accordance  with  the  agreements  between 
the  parties.  As  given,  the  charts  was  cal- 
culated to  ause  the  Jury  to  beliefs  ttiat  ap- 
pellee was  not  bound  to  ao  iQply  tbe  money, 
and  was  therefore  misleading.  Should  the 
accounts  between  the  partial  be  put  in  issue 
on  another  trial,  and  should  it  be  Aown  that 
appellant  was  owing  appellee  anything  on 
account,  then  the  wood  money,  to  the  extent 
of  app^Ianf  B  interest  therein,  should  be  ap- 
plied to  the  satisfaction  of  the  account,  and 
the  balance,  if  any,  as  a  credit  on  tbe  note 
sued  on,  unless  there  was  an  agreemott  that 
the  money  should  be  applied  to  the  payment 
of  tbe  note  instead  of  on  the  account  lu 
which  event  It  should  be  applied  on  tbe  note. 
As  It  seems  that  an;>ellant  hod  given  to  ap- 
pdlee  an  oirder  on  Abemathy  Kos.  for  the 
wood  money,  to  secure  appeUee's  account 
against  him,  appellant  could  not  thereafter 
change  the  application  of  the  money  without 
the  coneent  of  appellee.  These  proposltloiis 
should  be  given  In  diarge  to  tbe  Jnry  on  an- 
other trIaL  Tbe  judgment  Is  tereraed.  and 
the  cause  remanded. 
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BRWIN  T.  ERWIN. 

(OtRirt  of  avll  Appeals  of  Texas.    Feb-  20, 
1901.) 

W1LL&-SXaOUTOR8-APPSAt.  WITHOUT  BOND 
-DiamBSAL-paitSONAL  IHTBBSmv- 
MOTICB  OF  APPBAL. 

1.  Uadar  a  statate  aathoEiziBi;  an  executor  to 
appeal  wittioat  bond  anlesa  the  appeal  concerns 
bim  personally,  an  ezecotrlx  appealinr  from 
an  onlar  aetting  aside  certain  land  to  the  tea- 
tator'a  widow  ai  a  homesttud  was  not  person- 
all7  concerned,  within  the  meaning  of  the  stat- 
ate,  though  she  was  the  sole  devisee  and  lega- 
tee, since  the  statute  means  that  the  appeal 
may  1>«  without  bond  aniesa  it  ia  taken  In  the 
interest  of  the  executor  personally,  and  not 
in  the  interest  of  the  estate. 

2.  ^liere  an  executrix  gave  notice  of  an  ap* 
peal  from  a  certain  order,  and  perfected  the 
same,,  the  fact  that  the  creditors  of  the  estate 
also  gaT»  notice  of  appeal,  but  filed  no  bond, 
was  no  raaam  for  diamiaslas  tke  execatrix's 
appeal. 

Appeal  from  district  court,  Atascosa  cons- 
ty:  M.  F.  Lowe,  Judge. 

AppUcatkm  by  Floreaec  Erwln  to  haT*  a 
certain  tract  of  lasd  set  asida  from  her  hua- 
baxid's  estate  as  lier  homestead.  From  a 
judgment  of  the  district  court  dismissing  an 
appeal  from  a  probata  wder  letting  aside 
such  land,  lb  A.  Brwln,  aceciitrix.  aj^eala. 
Rerersed. 

S.  B.  Baaley  and  Jaa.  A.  Walton,  for  ap- 
pellaiit.  W.  O.  Beed  and  J.  F.  Onion,  for 
uppellee. 

JAMES,  O.  J.  The  cause  came  before  the 
district  court  on  appeal  from  an  order  of  the 
coant7  court  In  the  estate  of  J.  A.  Brwln, 
deceased,  settbig  aside  a  certain  200-acre 
tract  to  Flwence  Brwln,  his  widow,  as  a 
homestead.  Brwln  left  a  will  making  his 
mother,  Mrs.  L.  A.  Br\rin,  sole  dertsee  and 
exccatHx.  She  qnalifled,  and  TarfOaa  claims 
were  filed  and  approved  against  the  estate. 
It  a]n>earB  that  In  the  county  court  the  ex- 
ecntrtz,  and  also  the  creditors,  or  certain  of 
them,  opposed  the  setting  aside  of  Oils  land 
to  the  widow;  and  both  she  and  the  creditors 
gare  notice  of  appeal,  but  fbe  latter  filed 
DO  bond  for  appeal.  The  executrix  remored 
the  case  by  appeal  to  the  district  court,  with- 
out girlng  any  bond.  Upon  motion  the  dis- 
trict judge  dismissed  the  appeal  because  no 
appeal  Imnd  bad  been  gtren.  The  following 
was  the  testimony  taken  on  the  motion:  "(1) 
That  3,  A.  Brwln  died,  leaving  a  will,  which 
bad  been  duly  probated  In  the  county  or  pro- 
bate court  of  Atascosa  county,  Texas,  and 
that  he.  In  said  win,  devised  and  bequeathed 
all  his  propMty  to  his  mother,  Mrs.  L.  A. 
Erwln,  and  also  left  her  sole  executrix  of 
bis  estate,  without  bond.  (2)  That  the  In- 
ventorr  of  said  estate  shows  said  entire  es- 
tate to  be  valued  at  $1,838.20.  That  the 
debts  proven  against  said  estate,  and  al- 
lowed as  claims  against  estate  by  execntrlx, 
amount  to  the  sum  of  ^,242.10,  exclusive  of 
Interest  That  a  part  of  the  real  estate,  to 
wit,  lota  109,  110.  117.  and  118,  is  locum- 


bared  by  deed  of  trust  Uen  for  «372.80,  bt- 
Bides  interest  That  Mrs.  L.  A.  Brwln  has 
a  claim  against  the  eatate.  proven  tqi, 
amounting  to  |I2S96.S6.  &)  It  wu  admitted 
that  the  wlU  of  J.  A.  Brwln,  Introduced  In 
evidence  was  as  ft^ws,  to  wit:  "The  State 
of  TCGsas,  County  of  Atascoas.  In  the  name 
of  Ood,  amen:  I,  Jas.  A.  Brwin,'belnf  of 
sound  mind  and  disposing  mem<»y.  do  here- 
by make  and  dedare  this  my  last  will  and 
testunent  ffhrst  After  my  death  I  desirs 
that  all  my  Just  debts  be  paid.  Second. 
After  the  paymrat  of  all  my  Just  debta,  I 
give  and  bequeath  to  my  metber,  L.  A.  Se- 
win.  the  remainder  of  my  property,  of  all 
kinds  whatsoever.  Third.  I  also  hereby 
ptOnt  my  mother,  L.  A.  Erwln,  sole  execu- 
trix of  my  will,  and  direct  that  no  bond  be 
required  of  her  as  said  executrix,  and  tiiat 
she  have  the  power  to  dispose  of  the 
erty  as  she  sees  fit.  Witness  my  hand  this 
26th  day  of  November,  1806.  [Signed]  Jas. 
A.  Brwln.'  W  It  waa  admitted  on  the  trial 
of  said  motion  that  ths  will  of  Jas.  A.  Brwln 
was  on  the  8th  day  of  March,  A.  D.  1900; 
legally  ivesented  and  probated  before  the 
probate  Judge  of  Atascosa  county.  T^cas, 
and  thst  Mrs.  L.  A.  Brwln  duly  and  l^ally 
qualified  as  sole  «ecotrix  voOet  ssJd  will, 
and  the  executrix  and  legatee  <a  said  estate, 
without  bond,  as  prescribed  by  said  wUL*' 

The  Judge  erred  In  dlsmlaaing  the  appeal. 
Oar  view  ci  the  statute  which  allows  an  ad- 
ministrator car  executor  to  appeal  without 
bcmd  unless  the  appeal  personally  eimcem 
him  is  that  it  means  that  he  most  bo  per- 
sonally concerned,  and  that  the  estate  muat 
not  be  concerned  In  the  appeal.  •The  argt^ 
moot  here  Is  that  as  the  executrix  was  the 
sole  devisee  and  l^atee,  and  as  the  value  of 
the  property  appeared  to  exceed  the  debta, 
she  bad  a  substantial  Interest  In  the  residue 
and  therefore  she  was  personally  concerned. 
We  have  examined  the  cases  relied  on  by 
appellee,  and  in  every  instance  the  Judgment 
appealed  from  was  In  favm  of  the  estate, 
and  the  Interest  and  concern  of  the  estate 
was  to  have  It  stand  uoai^aled  from;  and 
therefore  In  all  such  cases  the  administrator, 
and  not  the  estate,  was  concerned  In  the  ap- 
peal. The  appeal  could  only  be  referred  to 
his  Interest  These  cases  are  Peabody  v. 
Marks.  26  Tex.  22;  BUls  v.  Scott  49  Tex.  480. 
See,  also,  Hicks  v.  Oliver  (Tex.  CIv.  App.) 
26  S.  W.  641.  It  seems  to  us  that  if  the 
rule  Insisted  on  by  appellee  should  prevail, 
tIs.  to  ascertain  In  connection  with  appeals 
Id  estate  cases  whether  or  not  the  executor 
or  administrator  appealing  has  some  per- 
sonal interest  Involved  in  the  subject  of  the 
appeal,  a  cose  could  hardly  be  conceived 
where  he  could  appeal  without  giving  bond. 
No  heir,  creditor,  devisee,  or  legatee  acting 
In  such  a  capacity  could  ordinarily  do  so. 
In  fact  where  the  administrator  is  a  stran- 
ger he  baa  some  interest  In  the  form  of 
commissions,  affected  by  the  appeal.  A 
bond  might  not  be  required  of  the  executor 
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wben  tbere  are  no  nnpald  creditors,  and  he 
la  entitled  to  the  entire  estate,  for  In  tmch 
case  the  app»l  would  concvn  Urn  and  Urn 
alone.  But  here  tbere  were  unsatMIed 
debts,  and  nnder  the  law  It  was  a  part  of 
the  doty  of  the  executrix  to  administer  the 
assets  to  par  these  claims.  In  defending 
the  pTOpehj  of  the  estate  against  adrerae 
claimants,  she  waa  performing  dotlu  aa 
executrix,  and  representing  the  estate.  If 
she  concelTed  she  had  Just  cause  for  resist- 
ing the  claim.  It  was  her  duty  as  executrix 
to  appeal;  and  although  she  may  have  had 
some  Incidental  or  ulterior  personal  Interest, 
as  derlsee  or  otherwise,  the  appeal,  to  nae 
the  language  of  Huddlestoii  v.  Eempner,  87 
Tex.  878,  28  S.  W.  930,  concerned  her  oJOclal 
acts,  and  she  wu  not  required  to  give  bond. 
To  hold  otherwise  would  be  to  say  that,  aa 
a  rule,  an  administrator  or  executor  who  Is 
also  an  heir,  devisee,  legatee,  or  creditor 
(and  the  statute  prefers  these  In  granting 
letters)  could  fully  perform  his  duties  to 
heirs  and  creditors  only  by  appealing  at  his 
own  peril  and  expense.  The  statute  waa 
enacted  to-  avoid  such  consequences  to  the 
administrator,  and  such  embarMsmenta  to 
the  effectlTe  administration  of  estates. 

A  point  Is  also  made  by  appellee  In  the 
fact  the  creditors  although  they  gave  no- 
tice of  appeal,  did  not  give  any  bond.  When 
the  executrix  gave  notice  of  appeal.  Intend- 
ing to  perfect  it,  aa  she  did,  there  waa  no 
occasion  for  tiie  creditors  to  give  bond.  Her 
appeal  as  aecntrlx  was  neceasarlly  In  their 
Interest,  and  Inured  to  their  benefit  The 
Judgment  Is  reversed,  and  Judgment  here 
rendered  overruling  the  motion  to  dismiss, 
and  remanding  the  cause  to  tlie  district 
court. 


FIFE  et  ftl.  V.  NETHERLANDS  FIRE  INE 
00.  et  al. 

(Court  of  CItU  Appeals  of  Texas.  Feb.  18, 
1901.) 

OARNIBHHBNT  —  ATTORNBT-S   FEBS  —  WITH- 
DRAWAL FROU  SUrr^BSTOPPEL-WRIT 
BRROR— PURFOSB  07  DBLAT— DAHAOE8  ON 
AFFIRMANCE. 

1.  Where  plaiatiffs  obtained  judgment  in  a 
justice  court  against  a  garnishee  wlio  was  obli- 
tml  to  appeal  to  the  county  court,  and  plaintiffs 
Induced  a  trustee  In  bankruptcr  for  the  princi- 
pal defendant  to  Intervene  in  the  suit  if  plain- 
tiffs would  a^ree  to  pay  the  costs,  it  was  prop- 
er, oQ  rendering  judgment  for  the  garnishee  in 
the  county  court,  to  allow  him  his  attorney's 
fees,  though  plaintiffs  confessed  that  they  bad 
no  cause  of  action  and  withdrew  from  the  case 
the  morning  Of  the  trial, 

2.  The  fact  that  91.000  in  defendant's  sched- 
ule in  bankruptcr  bad  been  set  apart  to  him  aa 
exempt,  on  bis  oath  that  it  was  from  insur- 
ance on  loss  of  his  household  ^oods  by  fire,  did 
not  estop  him  from  maintaining  In  a  subse- 
quent action,  in  which  the  insurance  company 
was  garnished,  that  $200  of  the  $1,000  still  re- 
mained in  the  hands  of  the  insurance  company, 
since  the  $200  not  paid  at  the  time  of  defend- 
ant's schedule  waa  held  In  trust  for  him  by 
the  comoany. 

3.  Where  a  writ  of  error  was  sued  out  to  de- 
lay payment  of  the  judgment,  the  court,  on  af- 


firmance of  the  Judgment,  will  award  damages 
for  the  delay. 

Drror  fmn  county  court  Dallaa  connir; 
Kenneth  Foree,  Judge. 

Action  by  Fife  ft  MlUer  against  J.  N.  Daaey. 
as  principal  defendant,  and  the  Netherlands 
Fire  Insurance  Company,  as  garnishee,  in 
which  Harry  McOowan  Intervened  as  trustee 
In  bankruptcy  for  J.  N.  Daaey.  From  a  Judg- 
ment of  the  county  court  In  favor  of  defend- 
ants on  appeal  from  a  Justice  court,  plaintiffs 
and  the  trustee,  McGrowan,  bring  error.  Af- 
firmed. 

O.  N.  Brown  and  U.  F.  Short,  for  plaintiffs 
In  error.  Balcer  &  jlhea,  for  defendants  la 
error. 

FLY,  J.  Fife  ft  Ulller,  hereinafter  styled 
"plaintlftB,"  Instituted  suit  In  a  Justice's  court 
for  $92.50  against  J.  N.  Dazey,  and  a  writ  of 
garnishment  was  obtained  and  served  upon 
the  insurance  company.  The  garnishee  filed 
an  answer  admitting  Its  Indebtedness  In  the 
sum  of  $1,000  to  Dazey  on  account  of  the 
destmctioD  by  fire  of  household  goods  beloog- 
iug  to  Dazey  which  were  insured  by  gar- 
nishee. In  the  Justice's  court  plaintiffs  re- 
covered Judgment  against  Dazey  and  the  gar- 
nishee. An  appeal  was  perfected  to  the  coun- 
ty court,  and  a  short  time  thereafter  Dasey 
filed  his  petition  for  bankruptcy,  and  was  ad- 
judicated a  t>anknipt  The  plalnUffs  were 
scheduled  among  the  creditors,  and  the 
amount  of  the  judgment  placed  among  the 
Uahllities.  The  petition  In  bankruptcy  was 
filed  In  June,  1890,  and  on  October  2d  there- 
after Dazey  was  discharged  In  bankruptcy. 
After  the  cause  had  reached  the  county  court 
the  garnishee  filed  an  amended  answer,  al- 
leging that  Dazey  was  a  married  man  when 
the  ixdicy-was  Issued,  and  that  fbe  house- 
hold goods  Insured  were  exempt  under  the 
law  from  forced  sale.  Dazey  In  his  answer 
claimed  the  insurance  money  as  being  ex- 
empt. In  bis  schedule  of  property  filed  In 
bankruptcy  he  reported  that  he  had  $1,000  in 
cash,  which  had  come  to  him  as  insurance  on 
exempt  property,  and  the  trustee  had  reported 
It  as  exempt,  and  bis  report  was  adopted. 
The  trustee,  Harry  McGowan,  intervened  In 
the  suit,  and  asked  that  he  be  adjudged  the 
Insurance  money.  The  plaintiffs  admitted  In 
open  court  that  the  lien  on  the  money  which 
they  had  acquired  by  the  garnishment  pro- 
ceedings bad  been  annulled  by  the  bank- 
ruptcy proceedings.  Judgment  was  rendered 
in  favor  of  J.  N.  Dazey  for  the  amount  of 
insurance  money  remaining  in  the  hands  of 
the  Insurance  company,  amounting  to  $200; 
that  the  costs.  Including  $30  attorney's  fees 
for  the  garnishee,  be  taxed  against  plaintiffs; 
and  that  the  trustee  pay  all  costs  Incurred 
by  his  intervention.  PlainUfls  and  the  trus- 
tee, McGowan,  perfected  tliis  appeal. 

The  plaintiffs,  Fife  &  MiUer,  present  but 
one  ground  upon  which  they  ask  a  reversal, 
and  that  is  the  allowance  of  the  attorney's 
fee  In  favcar  of  garnishee.  Their  only  ob- 
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jectl<»i  to  the  allowance  of  the  attorney's  fee 
Is  that  they  confessed  that  they  had  no  case, 
and  there  had  been  an  agreement  between  the 
garnishee  and  Dazey  that  the  latter  should 
pay  the  attwdey's  fee.  Plaintiffs  had  not 
otdy  claimed  a  judgment  In  the  justice's  court 
against  the  garnishee,  but  had  obtained  It, 
and  It  was  compelled  to  appeal  to  the  county 
court  to  obtain  redress.  They  could  not 
escape  paying  for  an  attorney's  services  by 
admlttlDg  at  a  late  hour  in  the  proceedings  in 
the  county  court  that  they  bad  no  cause  of 
action.  The  expense  had  been  Incurred. 
The  testimony  established,  also,  that  they 
brought  the  trustee  Into  the  suit  without  bis 
knowledge  or  consent,  and  forced  that  litiga- 
tion on  the  garnishee.  It  was  on  the  morn- 
ing of  the  trial  that  McGowan  consented  to 
the  use  of  hts  name  as  interrener  on  the  con- 
dition that  plalntUlB  paid  all  the  costs,  and 
the  court  properly  Included  the  attorney's  fee 
as  part  of  the  costs. 

McGowan  claims  that  the  Judgment  should 
be  reversed  because  "the  court  erred  In  per- 
mitting tlie  defendant  J.  N.  Dazey  to  testify, 
oTer  the  objection  of  the  Intervener,  that  tbe 
snm  of  money  In  possession  of  the  gamlahee, 
the  Netherlands  Fire  Insurance  Company, 
was  a  part  of  (1,000  due  upon  a  policy  of  In* 
■orance  which  had  been  issued  by  said  gar^ 
nishee  company  to  the  defendant  Dazey  upon 
a  lot  of  household  goods  which  had  been  de- 
stroyed by  fire,  and  which  said  goods  were  In 
use  by  the  defendant  Dazey  and  his  family 
at  tbe  time  said  policy  was  issued  and  at  the 
time  of  the  Are,  In  consequence  of  which 
the  gamlahee  became  Indebted  to  defendant 
Dazey  In  the  snm  of  $1,000,  and  that  only 
9800  ot  said  sum  had  been  paid  to  said  Dazey, 
because  the  said  sum  of  $1,000  In  cash  had 
been  set  apart  to  said  3.  N.  Dazey  by  the  re- 
port of  the  trostee  In  the  case,  'In  the  Mat- 
ter of  J.  N.  Dazey,  No.  91,  In  the  United 
States  district  court  for  tbe  Northern  district 
of  T^as.*  and  the  said  3.  N.  Dazey  should 
not  be  allowed,  and  Is  estopped,  to  contradict 
the  statement  contained  In  said  schedule  and 
report,  to  tbe  effect  that  $1,000  In  cash  had 
been  set  apart  to  him,  and  show  that  at  tbe 
time  said  report  was  made  he  did  not  have 
the  wb<de  of  said  sum  of  $1,000  In  cash,  but 
had  only  $800  thereof,  and  that  the  balance, 
$200,  was  still  In  the  hands  of  garnishee." 
There  Is  no  merit  in  the  assignment.  Dazey 
swore  that  be  bad  $1,000  In  cash,  and  he  did 
have  it;  $800  having  been  paid  to  him,  and 
tbe  other  $200  being  held  in  trust  for  him  by 
the  Insorance  company  to  abide  the  result  of 
tbe  snlt.  In  his  schedule  Dazey  had  stated 
that  tbe  $1,000  was  from  a  policy  of  Insnrance 
on  household  goods,  and  there  was  no  at- 
temi>t  to  show  that  he  bad  but  one  policy,  and 
Dazey  swore  that  he  had  no  other.  We  have 
proceeded  on  the  theory  that  the  trustee  was 
authorized  to  sue  for  the  property  of  the 
bankrupt  aft«Mr  bis  discharge,  but  we  do  not 
bold  that  he  had  such  authority. 

Defendant  In  error  Dasey  suggeats  to  this 
01  S.W,-11 


court  that  this  writ  ot  eirw  was  sued  out  fer 
delay,  and  prays  for  an  afflrmance,  with  10 
per  cent  damages.  It  Is  apparent  from  the 
record  that  the  courts  are  being  used  for  the 
purpose  alone  of  delaying  tbe  payment  oi  the 
money  to  J.  N.  Dazey,  and  the  Judgment  will 
be  affirmed,  with  10  per  cent,  damages  on  the 
$200  decreed  to  Dazey  by  the  Judgment 


BLAOKFOBD  et  al.  t.  BTAN  et  sL 
(Court  of  OiTil  Appeals  ot  Texas.  Jan.  12, 
1901.) 

UENS— UVBRTUAN— GHATTBL  UORTOAOB- 
PBIORITT. 

Under  Bev.  St.  art.  3310,  ^ving  a  livecy- 
mau  a  lien  on  a  horse  boarded  with  him,  snoi 
lien  la  inferior  to  the  lien  of  a  prior  duly  reg- 
istered mortgage  on  the  horse,  where  the  horu 
Is  placed  in  the  stable  by  the  mortgagor  with- 
out the  knowledge  or  consent  of  the  mort- 
gagee, since  the  mortgagor,  though  In  posses- 
sion, is  not  the  agent  of  the  mortgagee,  and 
cannot  sell  or  incnmber  the  property  to  the  det- 
riment of  the  mortgagee  without  his  consent, 
and  the  liveryman,  when  he  voluntarily  boards 
the  horse,  must  look  to  the  person  leaving  the 
animal,  and  his  lien  la  only  on  the  Interest  of 
such  person. 

Appeal  from  Grayson  eoonty  conrt;  J.  W. 
Flnley,  Special  Judge. 

Action  by  O.  L.  BladcfOTd  and  another 
against  V.  A  Byan  and  othm.  Prom  a  Judg- 
ment for  defendants,  plaintiffs  aroeaL  Af- 
firmed. 

Moseley  &  Smith,  for  appellants.  J.  V. 
Holt,  for  appellees. 

TEMPLBTON,  3.  One  of  tbe  questions 
presented  In  this  case  Is  whether  the  livery- 
man's lien  conferred  by  article  8319.  Rev. 
is  superior  to  the  Hen  of  a  prior  mortgage 
which  has  been  duly  registered,  when  the 
mort^ged  property  baa  l>eeD  placed  with  the 
liveryman  by  the  mortgagor  without  the 
knowledge  or  consent  of  tbe  mortgagee.  The 
authorities  bearing  upon  this  question  are  coi- 
fllctlng.  We  believe  that  the  true  rule  Is 
stated  by  Mr.  Jones  in  his  work  on  Liens  (sec- 
tion 881),  where  he  says:  "A  chattel  mort- 
gage on  a  horse  is  superior  to  a  aubaeqnent 
lien  of  a  stable  keeper,  when  the  horse  Is 
placed  in  tbe  stable  by  tbe  mortgagor,  after 
the  making  of  the  mortgage,  without  the 
knowledge  or  consent  of  tbe  mortgagee.  It  is 
not  to  be  supposed  that  a  statute  giving  a 
lien  for  the  Iweping  of  animals  was  Intended 
to  violate  fundamental  rights  of  proper^,  by 
enabling  the  possessor  to  create  a  lioi  without 
tbe  consent  of  tbe  mortgagee,  when  tbe  per- 
son In  possession  could  confer  no  rights  as 
against  the  mortgagee  by  a  sale  of  the  anl 
mals.  The  keeper  of  animals  Intmsted  to  him 
by  the  mortgagor  undoubtedly  acquires  a  Uen 
as  against  the  mortgagor,  but  it  la  a  lien  tmtj 
upon  such  interest  In  them  as  the  mortgagor 
had  at  the  time,  and  not  a  lien  as  against  the 
mortgagee,  between  whom  and  the  keeper  r' 
the  animals  there  la  no  privity  of  ctmtrai 
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The  mortgagOT,  thcmgb  in  poueaalon,  is  In  no 
sense  the  mortgacee's  agrat;  nw  does  he  sus- 
tain to  the  mortsagee  any  lelatlona  which  au- 
thoilBe  him  to  contract  any  Liability  on  his 
behalf.  The  statute  cannot  be  eons  trued  to 
antiiorize  the  mortgagor  to  subject  the  mort- 
gagee's Interest  to  a  ]ien  n^ithout  his  knowl- 
edge Of  ouisott,  as  security  for  a  liability  of 
the  mortgagor,  unless  such  construction  clear- 
ly appears  from  the  language  of  the  statute 
to  be  unaToidable."  It  may  be  contended  that 
as  the  keeping  of  the  animal  is  far  the  tieneflt 
of  the  mortgagee,  in  that  It  tends  to  preserve 
bis  security,  his  Men  should  he  deferred  to 
that  of  the  liveryman.  If  the  mortgagor  has 
a  right  to  create  the  statutory  lien  by  placing 
the  animal  in  a  stable  to  be  fed  and  cared  for, 
and  such  Hen  Is  superior  to  the  Hen  of  the 
mortgagee,  then  be  may  legally  mortgage  the 
animal  to  secure  feed  and  attention,  and  the 
second  mortgage  would  be  entitled  to  priority 
over  the  first.  It  cannot  tie  seriously  insisted 
tiut  the  mortgagor  would  have  such  authority. 
Be  la  not  the  agent  at  the  mortgagee,  and 
therefore  has  no  power  to  bbid  the  mortgagee 
by  his  acts.  The  liveryman  is  under  no  obli- 
gation to  receive  and  care  for  animals  teodered 
to  him,  and  when  he  voluntarily  does  so  he 
must  look  to  the  person  leaving  the  animal 
with  him  foir  compensation,  and  his  lira  on  the 
animal  is  limited  to  the  Interest  of  such  per- 
son. In  Stott  V.  Scott,  68  Tex.  302,  4  S.  W. 
494,  the  owner  of  a  horse  loaned  it  to  an- 
other, who,  without  authority  of  the  owner, 
placed  it  in  a  stable.  It  was  held  that  the 
liveryman  acquired  no  lien.  The  effect  of  that 
decision  la  that  the  owner  or  mortgagee  of  an 
animal  Is  not  liable  to  a  liveryman  for  keep- 
ing and  carii^  for  it  unless  It  Is  left  with  him 
bj  the  auOiority  of  sueh  owner  or  mortgi««e, 
and  that  the  liToryamn  has  no  llm  on  the  anl- 
raal  as  against  them.  We  conclude  that  the 
trial  court  did  not  err  in  holding  that  the 
mortgage  Men  of  the  aK>eUee  Porbea  was  su- 
perior to  the  llveryinan's  lien  of  the  appelant 
Blackford.  We  have  thoti^t  It  pmper  to  dia- 
enss  this  questkm,  because  It  does  not  a^war 
to  have  been  directly  decided  In  ttie  state. 
Other  questions  are  presented,  but  we  dean 
it  unnecessary  to  discuss  them.  We  find  no 
error  In  tbe  judgment,  and  It  Is  afllrmed. 


QUATTLEBAUM  et  al.  TRIPLErTT. 

(Supreme  Cburt  of  Arkansas.   Feb.  16,  1901.) 

EXECUTOHS  AND  ADMINISTRATORS  —  MINOR 
CHILDREN  OF  DECBASBD  PERSON— PERSON- 
AL. PROFKRTT  —  EXEMPTIONS  —  RIGHTS  OF 
ADULT  CHILDREN. 

Sand,  ft  H.  Dig.  S  S,  provides  diat  when 
any  person  dies,  leaving  a  widow  or  children, 
and  the  pt^rsonal  estate  of  such  person  does  not 
exceed  $8(K>,  the  widow  or  children  may  re- 
tain $300  out  of  BDch  personal  property;  and 
section  4  declares  that  when  any  person  shall 
die.  leaving  children,  but  no  widow,  the  court 
ehnll  appoint  appraisers  for  the  vestment  of 
such  property,  as  provided  by  section  3.  Held, 
that  where  deceased  left  three  children,  but  no 
widow,  and  two  of  the  children  were  of  age, 


and  deeeased's  estate  was  worth  leas  than  %SO0, 
only  the  minor  child  was  entitled  to  the  exemp- 
tion of  $300,  since  the  word  "children"  must  fie 
construed  to  mean  minor  children. 

Appeal  from  circuit  court,  JeflerBOD  coun- 
ty; Antonio  B.  Grace,  Judge. 

Petiticm  by  S.  Galllgan,  then  guardian  of 
Walter  A.  Bainey.  a  minor,  to  have  $300  set 
aside  for  the  education  and  support  of  bis 
ward.  The  petition  was  resisted  by  Lee  IS.. 
Quattlebaum,  administrator  of  W.  D.  Rainey, 
deceased,  and  by  Wllale  Rainey  Quattle- 
baum, a  daughter  of  deceased.  From  an 
order  denying  a  new  trial,  and  from  a  judg- 
ment of  tbe  circuit  court  on  appeal  from  tbe 
probate  court  in  favor  of  plalntUt  defend- 
ants appeaL  Affirmed. 

This  suit  aroM  In  tbe  probate  court  of 
Jefferson  county  on  the  petition  of  B.  GalU- 
gan,  then  guardian  of  Walter  A.  Rainey,  a 
minor  son  oi  W.  D.  Kalney,  deceased,  to 
have  vested  In  said  minw  $S00  of  the  per- 
Bonal  proper^  ot  deoeaaed;  tbe  petition  al- 
leging tbe  personal  eatate  to  be  oMeas  raloe 
than  $800.  «nl  that  no  widow  sorrlTed.  but 
that  deceased,  Bainey,  left  u  heln  aald 
uklnor  and  Wllste  Bainey,  i^  has  intermar- 
ried with  Lee  M.  Quattlebaum.  and  ber 
brotiia  Wright  H.  Balneyt  both  of  whom 
were  of  full  age;  the  prayer  of  tXie  petition 
being  tkat  tbe  court  appoint  appraisers  of 
the  personal  eatate.  etc,  and  that  tbe  court 
then  make  an  ordw  Testing  Ui  Galllgan,  an 
guardian  of  aald  minor.  Hie  mam  et  $300,  or 
personal  pm^wr^  of  that  Tataa,  tar  the  sup- 
port and  edoeatlon  ot  aald  minor.  Lee  M. 
Qvattlebanai,  aa  admlntettator  of  Ae  estate 
of  W.  D.  Bainey.  deceaaed,  and  WlMe  Bain- 
ey QoattMiauin,  a  daughter  of  W.  D.  Bainey, 
deceaaed  (who  In  the  petition  la  called  SalUe 
W.),  resisted  the  prayo-  of  the  petition  on 
the  ground  that  said  deceased  left  surrirloc 
him  three  children,  who,  nnder  be  law. 
were  entitled  to  share  and  share  alike  In 
said  personal  estate.  Tbe  pxotMite  eeort  at 
tbe  bearing  held  that  ttie  personal  estate 
was  of  less  value  thsn  fm  ud  ttiat  tbe 
admtaitstrator,  Qnsttlebavm,  om  to  the 
guardian  of  1^  minor  the  sum  of  $900. 
From  this  order  the  administrator,  Quattle- 
baum, and  Wllaie  Bainey  Quattlebaum  ap- 
pealed. In  the  circuit  court  tbe  cause  was 
tried  by  the  court,  sltthig  as  a  Jury,  who 
entered  substantially  Uis  same  Jodgment  as 
the  probate  court  The  cause  was  tried  upon 
an  agreed  statement  of  tacts;  tliat  Is,  that 
tbe  petition  filed  by  QalUgan,  guardian,  be 
accc^fted  as  the  facts,  and  also  that  Lee  M. 
Quattlebaum  Is  the  administrator  of  W.  D. 
Rainey.  deceased.  At  tiie  bearing  appel- 
ants  prayed  the  court  to  dedaie  t3ie  law  a's 
follows:  (1)  That  under  tbe  law  all  (tf  the 
children  ot  W.  D.  Bainey.  deceased,  are  en- 
titled to  an  equal  share  of  bis  estate;  that  Is, 
to  share  and  share  alike  therein.  (2)  that 
the  word  "children,"  as  set  oat  In  sectUma 
8  and  4  of  Sandels  ft  Hill's  Digest  of  the 
Statute  Taws  of  Arkansas,  means  tbe  issue 
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or  hein  of  the  body  of  tbe  tatber  or  mother, 
nsardleBa  of  age.  (8)  In  tbis  case,  Wilsle 
Rainer  Quattiebftum,  being  a  daughter  and 
one  of  tbe  (AUdren  of  W.  D.  Bainey,  de- 
ceased, la  entitled,  under  tbe  law,  to  share 
in  tbe  personal  estate  set  out  In  the  petition 
e^oallr  with  said  minor,  Walter  A.  Balney. 
and  said  Wright  H.  Balney.  (0  That  the 
prayer  of  the  petition  Is  refused.  The  court 
refased  to  declare  the  law  as  above  reqnest- 
ed,  and  appellanits  at  the  time  excepted. 
Ttaerenpon  the  conrt  found  the  facts  to  be 
as  set  oot  In  petition,  and  that  Sallle  W.  and 
WilBle  Ralner  Quattlebaum  are  one  and  the 
same  person,  and  declared  the  law  to  be 
that  petitioner,  as  guardian  of  Walter  A. 
Ralney,  Is  entitled  to  have  set  apart  out  of 
the  peraraial  estajte  of  Rainey.  deceased.  $300 
for  8un>ort,  maintenance,  and  education  of 
said  ward.  To  this  declaration  of  the  law 
sppellantB  at  the  time  excepted.  The  conrt 
then  directed  the  entry  of  the  Judgment  set 
forth  in  the  transcript.  Appellants  filed  a 
motion  for  a  new  trial,  which  was  by  the 
conrt  OTOTuIed.  and  appellaats  excepted. 

The  queetlon  presented  for  adjudication 
Is  whether  liie  word  "children,"  used  in  sec- 
tions 8,  4,  Band.  A  H.  Dig.,  shall  be  ood- 
stmed  to  mean  minor  children,  or  whether  It 
indndes  tbe  children  of  tbe  parents,  regard- 
less of  age.  The  sectitHis  referred  to  are  as 
toUom: 

"See.  3.  When  any  person  shall  die  leaT- 
ing  a  widow  and  children  or  widow  or  chil- 
dren, and  It  Bfaall  be  made  to  appear  to  tbe 
court  tbat  tbe  personal  estate  of  such  de- 
ceased person  does  not  exceed  hi  value  the 
stun  of  three  hundred  dollars,  the  conrt  shall 
mftbe  an  order  vesting  such  personal  prop- 
erty absolutely  in  the  widow  and  children, 
or  widow  or  children,  as  the  case  may  be; 
and  in  all  cases  where  the  personal  estate 
does  not  exceed  In  value  the  sum  of  eight 
liondred  dollars,  the  widow  or  children,  as 
tbe  case  may  be,  may  retain  the  amount  of 
three  bvmdred  dollars  ont  of  ancb  personal 
property  at  cash  price. 

"Sec  4.  When  any  pmon  shall  die,  leav- 
ing children  but  no  widow,  the  court  sball, 
upon  application  made  to  him  for  said  cblh 
dren,  appoint  appraisers  and  cause  to  be 
made  appraisement  of  the  personal  prop- 
erty of  the  estate  for  tbe  purpose  of  the  vest- 
ment of  soeb  property,  as  provided  by  sec- 
tion 3." 

These  sections  were  enacted  In  1S87  (see 
Acts  1887,  p.  207),  and  the  last  section  of  tbe 
act  provides  "that  all  acts  and  parts  of  acts 
la  conflict  with  the  provisions  of  tbis  act  be 
and  tbe  same  are  hereby  repealed,"  etc. 

The  act  approved  April,  1885,  reads  as 
follows: 

"Section  1.  When  any  man  shall  die  leav- 
ing minor  children  and  no  widow  and  his  es- 
tate shall  not  be  above  tbe  value  of  three 
hundred  dollars  ($300.00)  his  entire  estate 
Bball  vest  In  his  minor  children  for  th^ 


support  and  education,  and  the  prdbtte  ooort 
sball  not  be  required  to  appoint  an  admlB- 
Istrator  on  such  estate:  provided,  further, 
that  such  minor  children  shall  be  entitled  to 
retain  the  sum  of  three  hundred  dollars 
($300.00)  out  of  such  estate^  regardless  of 
tbe  valuation  of  said  estate  for  their  sup- 
port and  educations  and  It  sbi^  be  tbe  duty 
of  the  probate  court  to  order  said  sum 
three  hundred  dollars  ($300.00)  paid  over  for 
the  benefit  of  said  minor  children."  Acts 
1665.  p.  102. 

Austin  A  Taylor,  for  appellants.  White 
&  Althelmer,  for  appellee. 

HUGHES.  J.  (after  stating  the  facto).  It 
would  be  an  unwarranted  belief  that  the 
legislature  intended  by  the  act  of  1887  to 
give  the  property  or  ^ecto  of  a  decedent  to 
his  adult  children,  leaving  nothing  for  the 
creditors.  Tbe  language  of  the  act  Indl' 
cates  that  it  was  intended  for  the  protection 
of  minor  children,  In  this:  "Sec.  4.  When  any 
person  shall  die  leaving  children,  but  no 
widow,  the  court  shall  upon  application  made 
to  him  for  said  children  appoint  appraisers 
and  cause  to  be  made  appraisement  of  the 
personal  property  for  the  purpose  of  the  vest- 
ment of  such  property,  as  provided  by  sec- 
tion 1."  If  tbe  intention  of  the  act  was  that 
the  property  was  to  be  vested  In  adults,  why 
would  tbe  legislative  have  provided  that, 
upon  an  application  made  to  him  for  the 
children,  tbe  jndge  might  make  tiie  order 
for  the  appraisement,  which  seems  to  Indi- 
cate that  the  application  to  be  made  was  for 
those  not  competent  to  make  It  for  them- 
selves? It  Is  an  Indication  that  the  general 
assembly  In  tbe  use  of  the  word  "children" 
meant  minor  children.  It  seems  evident  that 
this  legislation  was  Intended  to  protect  tbe 
widow  and  helpless  children  of  a  deceased 
father.  "There  Is  a  distinction  to  be  drawn 
in  tbe  use  of  tbe  word  'child'  In  statutes 
passed  for  tiie  protection  of  children  and  !ta 
use  In  the  law  of  descents  and  dlstribntion. 
In  the  fonnOT  case  'child*  means  a  person 
of  tender  years,  without  regard  to  parentis 
while,  In  Qie  law  of  wills  and  Intestacy,  age 
has  nothing  to  do  with  tbe  question,  and 
parentage  everylblng."  Rap.  ft  L.  Law  Diet. 
204.  We  are  of  the  opinion  that  the  Judg- 
ment of  Qie  circnit  court  is  correct,  and  It  Is 
therefore  affirmed. 


ST.  LOUIS,  I.  M.  ft  S.  RT.  00.  v.  LEWIS. 

(Supreme  Coart  <HE  Arkansas.    Feb.  16,  1901.) 

BAILR0AD3— STOP  AT  STATION— PA ILDRB  OP 
PASSBNOER  TO  ALIGHT— EJECTION  BBTOND 
STATION— LIABILITY  OP  COMPANY— DUTY  TO 
TAKE  BACK  TO  STATION. 

1.  Sand,  ft  H.  Dig.  I  6172,  forbids  railro&d 
rompanies  to  eject  passengers  for  refusal  to  pay 
fare  at  places  other  than  stations.  Plnintiff 
was  ejected  from  defendant's  train,  a  qnarter 
of  a  mile  beyond  her  designated  station,  be- 
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caom  of  her  faDon  to  alieht  at  the  station 
after  an  ample  stop  had  been  made.  Held,  that 
it  was  error  to  charge  that  defendant  was  lia- 
lide  for  putting  plaintiS  ofE  at  a  place  other  than 
a.  atatim,  since  the  statute  applies  only  to  the 
ejection  of  itaBsengera  for  the  nonpayment  of 
fares.  , 

2.  In  an  action  for  putting  plaintiff  off  a  gu&r> 
ter  of  a  mile  beyond  her  destination,  an  instruc- 
tion that,  if  defendant  caased  plaintiS  to  leave 
the  train  at  a  place  other  than  a  etatioo,  the 
jury  should  find  for  plaintiff,  though  the  train 
stopped  at  the  station  a  sufficient  time  to  per- 
mit plaintiff  to  leave  the  train,  was  erroneous, 
since,  in  case  of  her  failure  to  alight  when  she 
had  an  opportunity  to  do  so,  defendant  would 
have  a  right  to  put  her  off  without  taking  her 
back  to  the  station. 

Appeal  from  circuit  court  Faulkner  coun- 
ty; George  M.  ChapUne,  Judge. 

Action  by  Theresa  Lewis  against  the  St 
Loafs,  Iron  Mountain  &,  Southern  Railway 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed. 

This  action  was  brought  by  Theresa  Lew- 
Is  against  the  St  Louis,  Iron  Mountain  ft 
Southern  Railway  Company.  Plaintiff  alleg- 
ed in  complaint  that  she  was.  on  the  9th 
day  of  Jnne^  1888,  a  passenger  on  one  of 
defendant's  trains,  which  was  going  from 
Little  Rock  to  Palarm,  a  station  on  its  road; 
that  on  the  arrival  of  the  train  at  Palarm 
the  defendant  wrongfully  and  negligently 
failed  to  permit  her  to  get  off,  but  carried 
her  past  the  station  for  a  distance  of  one- 
half  mile,  and  there  wrongfully,  forcibly, 
and  violently  ejected  her;  that  the  place 
where  she  was  put  off  was  not  a  regular 
station  or  stopping  place;  that  in  putting 
her  off  the  conductor  was  rude,  coarse, 
rough,  and  oppressive;  that  be  laid  his 
hands  forcibly  upon  her,  and  pushed  and 
threw  her  from  the  train,  to  her  great  In- 
Jury;  that  she  was  "greatly  mortified  and 
humiliated,  greatly  hurt  In  body,  greatly  ag- 
onized in  mind,  and  was  forced,  on  a  hot 
and  Bultry  day,  to  walk  and  carry  her  bag- 
gage back  to  the  station  of  Palarm";  and 
she  asked  for  judgment  for  $3,000. 

The  defendant  answered,  and  denied  all 
the  allegations  made  In  the  complaint 

The  issues  Joined  were  tried  by  a  jury. 
In  the  trial  the  plaintiff  testiQed,  substan- 
tially, aa  follows:  On  the  morning  of  June 
9,  1S9S,  a  hot  clear  summer  day,  she  with 
her  daughter,  a  girl  about  11  years  old,  sev- 
eral bundles,  and  two  valises,  boarded  de- 
fendant's train  at  Little  Rock  for  the  sta- 
tion of  Palarm,  28  miles  away.  In  due  time 
the  train  arrived  at  Palarm,  but  failed  to 
stop,  and  she  failed  to  get  off.  The  bell  cord 
was  pulled  by  some  one,  and  the  train  stop- 
ped about  a  quarter  of  a  mile  from  the  sta- 
tion. The  conductor  came  to  her,  and  asked 
why  she  did  not  get  off,  and  she  replied  that 
he  did  not  give  her  time.  The  conductor 
then  said,  "Get  off."  She  asked  if  they 
were  going  back  to  the  station  with  her. 
He  said,  "Xo;  get  off  her&"  He  then  caught 
ner  roughly,  and  said,  "Get  off  right  here." 


He  placed  hla  hands  on  hw  shoulder,  and 
hart  her.  She  was  shocked  and  humiliated. 
She  walked  to  the  dow,  and  alig^ited  at  a 
place  "Just  like  It  was  at  the  depot"  She 
walked  to  the  depot  and  fnnn  there  to  tbe 
Arkansas  river,  a  distance  of  three-quarters 
of  a  mile,  and  from  there  she  was  taken 
home  in  ft  baggy.  She  was  compelled  to 
stop  to  rest  three  or  four  times  on  hec  way 
to  the  river.  When  she  reached  home  she 
went  to  bedt  "and  was  laid  up  for  a  week 
or  more." 

Many  witnesses  testified  that  the  train 
stopped  at  Palarm  a  snfliclent  length  of  time 
for  plaintiff  and  other  passengers  to  get  off. 
and  there  was  evidence  adduced  tending  to 
show  that  she  was  not  mistreated,  insulted, 
or  injured  by  any  one  on  the  train. 

Among  many  Instructions  gtveiL,  the  court 
instructed  the  Jury,  over  the  objections  of 
the  defendant  as  ftmows: 

"If  you  believe  from  the  evidence  that 
plaintiff  entered  the  passenger  train  of  de- 
fendant at  Little  Bock,  and  paid  her  fare 
to  Palarm.  a  station  on  defendant's  line  of 
railroad,  then  defendant  could  not  put  plain- 
tiff off  the  train  at  a  place  other  than  a 
station  where  passengers  are  accustomed  to 
get  on  and  off  trains  of  defendant;  and.  If 
defendant  caused  plaintiff  to  leave  the  train 
at  a  place  other  than  the  station  where  pas- 
sengers are  accustomed  to  get  w  and  off 
defendant's  trains,  then  you  will  find  for 
plaintiff,  no  matter  whether  the  train  was 
stoi^)ed  at  the  station  a  sufficient  time  to 
have  permitted  plaintiff  to  have  left  the 
train  or  not 

"If  you  find  for  tbe  plaintiff,  ttien  yon  will 
assess  her  damages  at  such  sum  as  will 
fairly  compensate  her  for  all  injury  received 
by  her,  for  physical  pain  and  suffering,  and 
for  any  Insult  or  rudeness  that  may  have 
been  offered  to  her  by  the  conductor  or  oth- 
er agent  of  the  defendant  And  if  you  fur- 
ther find  that  defendant  did  not  stop  Its 
train  at  a  standstill  at  the  station  to  permit 
plaintiff  to  leave  the  car  in  safety,  and  she 
was  carried  past  the  station,  and  compelled 
to  leave  the  car,  at  a  place  other  than  the 
station,  then.  In  Uxing  tbe  amount  of  dam- 
ages, you  may  take  Into  consideration  also 
the  lacerated  feelings  and  wounded  sensi- 
bilities and  shock  of  mind  that  ^alntlff  may 
have  suffered.  If  you  find  from  the  evidence 
she  suffered  any  therefrom. 

"And  the  court  cannot  instruct  you  in 
dollars  and  cents  as  to  tbe  amount  of  dam- 
ages. If  you  should  find  for  the  plaintiff,  but 
the  amount  Is  left  to  the  fair  determination 
of  the  Jury." 

The  Jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  9400,  and  the  defendant  ap^ 
pealed. 

Oscar  L.  Miles  and  Dodge  St  Johnson,  for 
appellant.  J.  H.  Harrod  and  Sam  Frauen- 
thal,  for  appellee. 
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BATTEiB,  J.  In  teUlng  the  Jory  tbat  If 
the  ^^pellaiit  paid  tier  fare  to  Palarm,  the 
"defendant  conld  not  put  her  off  the  train 
at  a  place  other  than  a  station  where  pas- 
KDgera  are  accustomed  to  get  on  and  off 
trains  ot  defendant,"  the  drcnlt  court  com- 
mitted an  enror.  It  ia  only  In  cases  where 
a  passenger  rtfases  to  pay  fare  the  statutes 
require  a  railroad  company  to  put  htan  off 
tbe  train  at  a  usual  stopplnc  place.  Sand, 
ft  H.  Dig.  1 6172.  Beyond  thla  the  common- 
law  right  to  put  him  off,  without  reference 
to  stations.  Is  left  unimpaired.  Ifohbs  t. 
Bailway  Ca.  40  Ark.  SBT,  6  S.  W.  686.  In 
thU  case  the  pasaei^r  (appellee)  was  not 
pat  off  because  she  bad  failed  to  pay  fare. 
She  paid  her  fare,  and  was  put  off  a  short 
distance  beyond  her  destination,  because  she 
failed  to  get  off  at  that  place.  She  did  not 
want  to  travel  further,  but  asked  If  she 
could  not  be  taken  back  to  Falarm.  There 
was  no  demand  for  additional  ftire  and  re- 
fnsal  to  pay  It 

Hi^  latter  part  of  the  Instruction,  In  which 
the  court  told  the  jury  tiiat,  "it  defendant 
caused  plaintiff  to  leave  the  train  at  a  place 
other  than  the  station  where  passengmi  are 
accustomed  to  get  on  and  off  defendant's 
trains,  then  yon  will  find  tor  plaintiff,  no 
matter  whether  the  train  was  stopped  at  the 
station  a  sufflcl»t  time  to  have  permitted 
Irialntlff  to  have  teft  the  train  or  not,"  Is 
also  emmeous.  If  the  tiraln  ^as  stopped  at 
the  station  ot  Pabrm  a  suffltHent  length  of 
time  for  appellee  to  get  off,  and  she  failed 
to  do  so.  thai  the  appdlant  was  guilty  of 
no  wrong  In  stopping  where  It  did.  and  In 
a  respectful  manner  causing  her  to  leave 
the  train.  In  doing  so,  It  was  in  the  exer^ 
Che  of  Its  rli^t  and  was  not  liable  for  dam- 
ages. It  was  not  bound  to  take  her  back 
to  the  station  of  Falarm  for  the  purpose 
M  giving  her  another  oi^rtunlty  to  leave 
the  train.  For  the  purpose  of  avoiding  col- 
lisions, and  of  orderly  and  regular  transport 
tatlon,  and  ot  serving  the  public  to  the  best 
advantage,  trains  should  run  on  schedule 
Ume.  The  conveying  passengers  back  to 
stations  at  which  they  should  have  left  the 
train  and  fftlled  to  get  off  may.  In  some  in- 
ibmees,  defeat  this  purpose,  and  lead  to 
dlsBStrons-  consequences.  A  rule  or  regula- 
tion requiring  railroad  companies  to  do  so 
would  not  only  be  unjust,  but  would  be  un- 
wise, and  against  the  Interest  of  the  public. 

Much  to  said  In  ^tpellant's  brief  about  the 
right  to  recover  damages  on  account  of  men- 
tal anguish,  dtotress,  or  suffering  which  was 
not  the  result  of  a  physical  Injury.  The 
coort  has  expressed  its  opinion  upon  this 
SQbJect  In  Feay  v.  Telegraph  Co.,  64  Ark. 
53I3,43S.W.  966,39L.B.  A.  468;  Railroad 
Co.  V.  Deloney,  65  Ark.  177.  45  &  W.  361; 
and  Railway  Co.  v.  Anderson,  67  Ark.  123. 
129,  S3  8.  W.  678.  We  deem  It  unnecessary 
to  add  to  what  we  have  already  said. 

fovwsed,  and  remanded  for  a  new  trial. 


LANGE  V.  BUBKB. 
(Supreme  Ooart  of  ArkansEB.   Feb.  16,  1901.) 

CORPORATIONS— INSOIiVSNCT-CLAIUS— 
PRBFBRBNCB8. 
Where  two  men  own  tbe  majority  oC  the 
stock  of  each  of  two  corporations,  one  man  be- 
ing president  of  both,  and  the  corporations  be- 
ing organized  in  different  states  and  for  dif- 
ferent purposes,  and  accounts  are  kept  of  the 
dealings  between  them  as  of  dealings  with  oth- 
er parties,  they  shoald  be  considered  separate 
corporations;  and,  on  tbe  insolvency  of  'botb, 
the  payment  of  the  claim  of  the  creditor  corpo- 
ration should  not  be  postponed  till  after  the 
other  creditors  of  the  debtor  corporation  are 
paid. 

Appeal  from  chancery  court,  Phillips  coun- 
tj;  Bdward  D.  Uobertson,  Judge. 

Action  by  Betbold  I^mge,  trustee  of  the 
Standard  Eagle  Box  &  Lumber  C3ompany, 
against  R.  G.  Burke,  receiver  of  the  Kaiser 
Lumber  Company.  From  a  judgment  post- 
poning the  payment  of  bis  claim  tlU  after  all 
other  creditors  of  the  Kaiser  Company  are 
paid,  plaintiff  appeals.  Reversed. 

J.  0.  Hawthwn^  tar  appellant.  John  J. 
&  E.  C  H<nnor,  for  ai^llee. 

BATTLE,  3.  On  the  6th  day  ot  February, 
1897,  the  United  States  One-Stave  Barrel  Com- 
pany and  three  other  corp<»ations  filed  a 
complaint  In  the  Phillips  dreult  court  against 
the  Kaiser  Lumber  Company,  which,  tor  con- 
venience, we  sbsll  call  the  **Lnmber  Com- 
pany." They  alleged  that  the  dtfendant  is 
a  corporation  organised  and  doing  business 
under  the  laws  of  the  state  of  Arkansas;  that 
it  was  largely  indebted  to  each  of  them,  and 
was  on  the  27th  of  January,  1S&7,  Insolvent, 
—a  part  of  Its  oommenHal  paper  having  gmie 
to  latest,  and  it  having  conveyed  all  its 
property  to  a  trustee  to  s«nire  a  large  indebt- 
edness alleged  to  be  owing  to  the  Standard 
Eagle  Box  &  Lumber  Company.  They  asked 
that  the  attaira  of  the  defendant  be  dosed 
up;  that  a  receiver  be  appointed  to  take 
charge  of  its  property;  and  that  its  creditors 
be  required  to  present  their  claims  to  the 
receiver  within  90  days,  or  be  barred  from 
participating  In  Its  assets;  and  that  Its  prop- 
erty be  sold  to  pay  its  debts. 

On  the  8th  of  J^bruary,  1897,  B.  O.  Burke 
was  appointed  such  receiver.  On  the  10th  of 
April,  1807,  Betbold  Lange,  as  trustee  for 
the  creditors  of  the  Standard  Ea^e  Box  & 
Lumber  Company,  a  corporation  M-ganized 
under  the  laws  of  Slissourl,  which  for  con- 
venience we  will  call  the  "Box  Company," 
filed  a  petition  in  the  proceeding  Instituted 
by  the  plaintiffs,  and  alleged  that  tbe  defend- 
ant was  Indebted  to  him,  as  such  tmstee, 
In  various  sums,  amounting  in  the  aggregate 
to  the  sum  of  167.067.72,  and  asked  for  judg* 
ment  In  his  favor  as  such  trustee  f<w  mid 
Indebtedness,  end  that  tb»  recehw  be  requir> 
ed  to  pay  the  same  out  of  the  assets  of  tbe 
defendant,  or  such  a  proporticHmte  part  as 
may  be  paid  to  other  creditora.  On  the  same 
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day  he  presented  Ub  claim  to  the  receiver, 
Vbo  referred  tt  to  the  coart 

After  beurtaig  the  evldeQce  adduced  by  all 
parties,  the  court  foond  that  the  lumber  com- 
pany waa  a  branch  tjt  llic  bos  company,  and 
was  Incorporated  as  the  Kaiser  Lumber  Oom- 
pany  tor  conrenlence  on^;  tMt  the  former 
was  Indebted  to  the  latter  In  the  sum  of 
¥68,508^;  and  that  the  latter  wfs  not  en- 
titled to  recover  anytlilng  until  the  creditors 
ot  ttu  former  are  paid,  and  postponed  its  col- 
lection until  that  time;  and  the  trustee  a|k 
pealed. 

The  appellant  complains  of  13ie  action  of 
the  circuit  court  because  it  found  that  the 
lumber  company  was  a  bnmch  of  the  box 
company,  and  postponed  the  payment  of  his 
claim  until  all  the  other  creditors  of  the  lum- 
ber  company  are  pnlA.  Is  this  complaint 
well  founded? 

The  two  companies  are  separate  corpora- 
tions. One  was  organised  under  the  laws 
of  Bfissouri,  and  the  otiter  under  the  laws  of 
Arkansas.  The  box  company  was  created 
some  time  before  the  lumber  cempauy  was 
organized.  They  wen  organlned  for  dllf«ent 
purpoBee,^ne  for  the  manufacture  of  lum- 
ber, and  the  other  tor  anotiier  purpose,  not 
clearly  shown  by  the  evidence. 

Xn  189^  the  box  OHnpany  decided  to  make 
an  effort  to  leaae  a  certain  mill  at  Heloia, 
In  this  state,  and  saw  Its  own  cottonwood, 
gum,  oak,  and  cypress  lumber,  and  thereby 
save  a  lai^  amount  of  money.  Its  presl- 
dent  and  treasurer  were  lytpotnted  a  com- 
mittee to  negotiate  with  the  owner  and  as- 
certain  what  terms  could  be  made.  The  pres- 
ident. A.  J.  Kaiser,  and  the  Consolidated  Box 
CkMupany  of  Kansas  City,  succeeded  In  ob- 
taining an  optitHi  to  purchase  the  mill  of  the 
3dinlte  Lumber  Company,  at  H^oa,  Ark., 
and  the  action  of  the  present  was  approved 
by  the  board  of  directors  ot  his  company. 
The  option  was  permitted  to  expire  without 
a  purchase.  Subseqaently  Kaiser,  the  pres- 
ident and  a  W.  OhrndtHTf,  the  treasurer,  of 
the  box  company,  consummated  a  trade 
whereby  their  company  l)ecame  the  pur- 
chaser of  the  mill  of  the  Sckulte  Lumbar 
Company  at  H^ena.  They  went  to  the  office 
of  the  attoruey  of  the  vendor  to  have  the 
property  sold  trantferred  to  the  box  company, 
and  also  to  secure  the  paymrat  ot  tbe  notes 
evidencing  the  deferred  payments;  the  sale 
having  been  partly  on  a  credit  When  they 
reached  there  they  stated  to  the  attorney  the 
terms  of  the  trade,  and  he  decided  tiiat  tt 
would  be  best  to  vest  tbe  title  In  a  represen- 
tative of  the  box  company,  and  that  he  could 
afterwards  transfer  It  to  the  company.  This 
was  done  because  the  box  company  was  a 
foreign  corporation,  and  because.  If  the  title 
wtaa  In  It  there  would  be  delay  and  difficulty 
in  obtaining  a  mortgage  securing  the  de- 
ferred payments.  The  result  of  the  advice 
of  ttie  attorney  was,  tbe  titie  to  the  pTtxfiertj 
was  vested  Id  Kaiser,  and  the  box  company 
advanced  to  him  $2,000  to  make  the  cash  pay- 
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meat  and  Kaiser  was  charged  by  th«  bc^:x 
company  with  this  amount  The  giilM,' 
Lumber  Compai^  was  then  organised  unde-K- 
the  laws  <rf  this  state,  and  tbe  prepwty  w 
tsanaCerrad  to  it  and  13ie  ¥3j00O  were  cbax-- 
gad  sgainst  It 

At  the  time  the  lumber  compaoy  was  or- 
ganized, K.  J.  Kalaer,  a  W.  OtuoOtat,  B. 
Lange,  and  Cliafles  Sdiulte  wen  Its  8bai»— 
hoUera;  and  B.  J.  Kalaer,  a  W.  Ohmdorf . 
L.  K.  lay,  Ona  Gnnladi,  and  U>q1s  ScblUln^ 
were  tbe  stockheMen  of  the  box  compaioy-- 
R.  J.  Kaiser,  C.  W.  Ohmdorf.  and  EL  L«. 
Lange  constituted  tbe  board  of  dlrectons  of 
the  former  company;  and     J.  Kaiser.  0.  W- 
Ohmdort  and  L.  K.  Lay  composed  tbe  di- 
rectors of  the  latter;  and  Kalaer  ma  prem- 
tdent  of  both.  Otamdorf  and  Kalaer  owned 
a  majority  of  tbe  stodc  hi  eacb  at  the  two 
companies. 

Tbe  box  company  never  claimed  the  mill 
Kaiser  purchased  of  the  Sdiulte  Lumber  Com- 
pany.  By  agreement  nearly  all  tlie  lumbeir 
manufactured  by  tbe  lumber  conqiany  was 
shipped  to  and  taken  by  tbie  box  company, 
and  paid  for  by  It  according  to  the  market 
value  thereof.   On  the  25tb  of  August  1806. 
the  former  was  indebted  to  the  latter  in  a 
large  sum  of  money  on  account  of  advances 
made  on  lumber.   On  tiiat  day  the  latter  in- 
structed its  president  Kaiser,  "to  go  to  Hel- 
ena, Ark.,  and  have  about  8,000,000  feet  of 
lumber  marked  and  set  aside  few"  its  use, 
and  to  cause  "the  same  to  be  shipped  In  at  the 
rate  of  from  two  to  four  cars  per  day  until 
enouffh  lumber"  wa'a  "shipped  to  liquidate  ail 
Indebtedness."   On  the  10th  of  October  fol- 
lowing, the  former  executed  to  the  latter  Its 
notes  for  tbe  largor  porti<Hi  of  its  Indebted- 
ness.  From  the  organization  of  the  lumber 
company,  and  so  long  as  tbe  box  company 
thereafter  continued  In  business,  the  two 
companies  kept  accounts  of  tiieir  dealiugs 
with  each  other  as  i^arate  and  distinct  or- 
ganisations; and  tbey  continued  to  deal  with 
each  other  as  separate  organizations  until  the 
former  became  indebted  to  tbe  latter  in  tbe 
sum  of  $38,508.88,  aa  found  by  the  ciicult 
court. 

Insolvency  was  tbe  end  of  the  business 
career*of  both  companies.  On  the  27tii  of 
January,  1S87,  the  box  company  coliveyed  all 
its  property  to  the  appellant  in  trust  to  se- 
cure its  creditors;  and,  on  the  5th  of  Feb- 
ruary following,  creditors  of  tbe  lumber  com- 
pany Instituted  proeeedlnga  against  It  for  tbe 
winding  up  of  Its  affairs,  and  on  tbe  8th  of 
the  same  month  a  receiver  was  appointed  to 
take  possesslcm  of  its  assets.  The  contro- 
versy In  this  proceeding  is  between  these  rep- 
resentatives of  the  creditors  of  the  two  cor- 
porations. Tbe  trustee  presented  bis  claim 
against  the  estate  in  tbe  hands  of  the  re- 
ceiver, and  was  denied  the  right  to  participate 
in  the  assets  of  the  lumber  company  to  the 
detriment  of  Its  other  creditors. 

Tbe  receiver  contaids  tliat  the  box  com- 
pany and  lumber  company  are  In  truth  and 
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im  fkct  ao*  aM  tlw  suae  belag,  tbe  latter 
btfnt  tbe  «atptttg  of  tbe  former.  orgBDlxed 
im  this  elate  for  tbe  bfoieat  of  the  parent 
caapany,  and  tbat  tbe  miU  at  Helena  was 
mmmeA  by  die  former,  vae  parehased  for  Its 
to— eat  and  wfaeterer  was  owtng  for  ad- 
vsnees  by  tbe  former  to  tbe  latter  was  an  In- 
dabtMneflS  dne  to  Kself  from  Itaelf.  and  that 
Xt  would  therefore  be  IneqnltaUe  to  apply 
tbe  assets  In  his  bands  to  tbe  payment  of 
dtfe  debt  ntttn  otbor  cMditors  ef  tbe  tamber 
company  are  aatlefled. 

If  tb*  contentloa  of  tbe  reeelver  be  cor- 
lect,  the  action  at  bar  la  witbout  ftrandatltm. 
It  was  based  npon  tbe  theory  tbat  the  lum- 
ber eompany  waa  an  Independent  organiza- 
tion, and  tbat  the  mill  purcbaaed  at  Helena 
na'  Ite  property.  If  tbe  cdntentl<Hi  Is  true, 
the  assets  MA  by  tbe  lumber  con^Mny  are 
fbe  property  of  the  bta  eompany,  and  tbe  la^ 
ter  Is  liable  to  the  alleged  eredltora  of  tbe 
former  for  thdr  cUOma. 

In  snpporttnff  his  contmtlon  the  recelTer 
lays  much  stress  upon  the  fact  that  the  two 
corporations  were  practically  under  tbe  con- 
tnl  of  tbe  same  persons;  Ealser  and  Obm- 
dorf  beliv  directors  and  offlcers,  and  the  own* 
ers  of  tbe  large  majority  of  the  stock.  In  each 
company.  But  this  fact  doea  not  prove  that 
tbe  two  companies  were  In  fact  one  corpora- 
tion, and  tbat  tbe  trustee,  tbe  appellant,  was 
not  a  creditor  of  tbe  himber  company.  A 
corporation  la  an  artificial  being,  separate  and 
dlstlDCt  from  Its  agents,  offlcers,  and  stock- 
boldera.  Its  dealings  with  another  corpora- 
ttiHi,  Altbengb  It  may  be  composed  in  part  of 
persons  who  own  the  majority  of  the  stock 
!n  each  eompany.  and  may  be  managed  by 
tbe  same  officers,  If  they  be  In  good  fiiltb 
and  free  from  fraud,  stand  upon  tbe  same 
basis,  and  affect  It  and  tbe  other  corpora* 
tlon  In  the  same  manner  and  to  the  same 
extent,  tb^  would  If  each  had  been  com- 
posed of  different  stockboldets  and  controlled 
by  different  officers.  In  such  cases,  how- 
erer.  tbe  utmost  good  faith  as  to  tbe  minority 
of  the  stoekholdera  Is  required.  The  owner 
of  such  majority  cannot,  as  director  or  other- 
wise, lawfully  manage  the  affairs  of  one  of 
the  corporations  in  the  Interest  of  the  other 
to  the  detriment  of  tbe  former,  because  In 
their  control  and  management  of  the  corpora- 
tloDS,  in  respect  to  the  mlnorl^  of  each 
company,  tbey  stand  la  much  tbe  same  at- 
titude tbat  the  dirertore  maintain  to  aU  tbe 
stockholders;  and  tbey  are  required  to  exer- 
cise tbe  same  good  faith  as  to  creditors  as 
Is  required  of  stockholders  of  a  corporation 
dealing  with  another  In  which  they  bare  no 
stock.  Fanners*  Loan  &  Trust  Co.  r.  New 
Tork  *  N.  B.  Co..  160  N.  T.  410.  430.  44  N.  B. 
1043.  84  L.  R.  A.  76;  2  Cook,  Corp.  (4th  EM.) 
f  662. 

In  the- ease  befoie  ns  tbe  erldence  shows 
tbat  the  two  onnpanlea  -were  Independent 
organisations,  that  tbey  dealt  with  each  oth- 
er as  SDcb,  and  that  the  mill  at  Helena  never 
was  claimed  by  any  party  other  than  tiie 


liunber  company  after  Its  nfanlsatlMi.  It 

flails  to  show  that  the  himber  cmnpany  was 
managed  In  tbe  Interest  of  tt^  box  company, 
but  does  rtiow  tbat  both  companies  became 
huolTent  about  tbe  same  time.  It  sbows 
that  tbe  box  company  purchased  tbe  product 
ot  the  lumber  company,  and  paid  for  It  Its 
market  ralne.  If  either  company  was  man- 
aged for  the  benefit  of  the  other,  me  result 
^ows  that  It  was  the  box  company;  for 
tbeir  business  relations  dosed  with  thfc  Inn^ 
ber  company  largely  Indebted  to  the  bra 
company  for  advances  made  on  lumber  to  be 
manufactured. 

As  evidence  to  show  that  the  lumber  com- 
pany was  managed  for  tbe  benefit  of  tbe 
box  company,  tbe  receiver  In  this  case  says 
that  Kaiser  reported  to  tbe  box  company  tbat 
the  mill  at  Helena  was  worldng  well,  and 
would  soon  ship  lumber  dally.  This  was 
natural  and  right  At  that  time  th«  lumber 
company  was  Indebted  to  tbe  b«  oonywny 
and  tiie  latter  company  Intended  to  purchase 
Ite  lumber  from  the  former.  He  also  si^s 
tiiat  tbe  books  of  tbe  former  company  were 
actually  k^t  In  St  Louis,  and  that,  too,  by  a 
bo(Akeeper  one-half  oi  wboae  salary  was 
paid  by  tbe  btter.  If  so.  be  was  funiisbed 
with  tbe  Information  by  tbe  foram  con^any 
which  enabled  him  to  do  so.  and  he  rendered 
the  latter  service  at  tbe  same  time.  He  fur- 
ther says  that  the  account  upon  wbldi  the 
transactions  between  the  two  companies  were 
recorded  by  the  former  company,  was  headed, 
"Standard  Eagle  Box  Company— Kaiser  Lum- 
ber Company."  This  proves  nothing.  Tbe 
account  following  shows  that  they  were  deal- 
ing with  each  other  as  separate  companies. 

After  a  careful  consideration  of  all  the  evi- 
dence, our  condition  Is  that  so  much  of  the 
decree  of  tbe  court  below  as  postpones  tbe 
payment  of  appellant's  claim  until  all  other 
claims  ore  paid  should  be  reversed,  and  that 
be  should  be  allowed  to  participate  propor- 
tionately with  other  credible  of  the  lumber 
company  In  the  distribution  ot  Ito  assets;  and 
It  Is  so  ordered. 


TURMAN  V.  SANFORD. 
(Supreme  Court  of  Arkansas.   Feb.  Id,  1901.) 

UORTOAGES  —  IKTBRBST  SUBSEQUENTLT  AO- 
QUIRED— STATUTBS—RBCORDINO  UOST- 
OAOE— NOTICB  TO  OWNER. 
1.  G.  mortgaged  property  to  which  he  bad  no 
title,  but  su))segueiitly  became  the  mortgagee 
of  the  property  br  a  mortgage  from  T.,  who 
was  tbe  owner.  Gt.'a  mortgage  waa  foreclosed, 
and  S.  purchased  the  premiBes  at  the  fore- 
closure sale,  and  received  the  sheriff's  deed 
thereto.  Held,  in  ejectment  by  S.  against  T.. 
that  as  a  mortgagee's  interest  is  not  real  es- 
tate, but  a  personal  asset,  tbe  interest  acqufr- 
ed  by  O.  by  the  mortgage  from  T.  did  not  in- 
ure to  the  benefit  of  sT,  under  Sand.  &  H.  Dig. 
I  G9!1,  proTidiug  that  if  nny  person  shall  coa- 
vey  any  real  estate,  and  shall  not  have  the  !•- 
gal  estate  In  such  lands,  bat  riiall  afterwards 
acquire  the  same,  such  after-acquired  estatsb 

I  legal  or  equitaUe,  shall  Immediately  pass  to  Ow 

I  grantee. 
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2.  Wliere  a  morteagor  Incnmbered  real  estate 
to  which  he  did  not  ttave  any  title,  but  sabse- 
«aeiiil7  became  the  mortgagee  of  the  jfropertj 
br  a  mortgage  from  the  owoer,  the  record  of 
the  fint  mortgage  did  not  operate  as  notice  of 
the  eziatence  of  the  aame  to  the  owner  of  the 
premises,  as  he  was  not  holding  the  premises 
under  the  first  mortgagor,  and  taencft  a  satis- 
faction of  the  aecond  mortage  operated  to 
feat  whatever  intereat  passea  to  the  first  mort- 
gagee, under  Sand.  &  H.  Dig.  i  600,  prescribing 
that  if  any  one  makes  a  conveyance  of  real 
estate,  not  having  the  legal  title,  but  afterwards 
acquires  the  same,  bdcE  after^cquired  estate, 
legal  or  equitable,  ihall  immedbrtely  pass  to 
the  grantee. 

Bnnn,  C.  J.,  disBHitliic. 

Appeal  from  dicnlt  coart,  Scott  coanly; 
Jolin  B.  HcCaleb,  Judge. 

Ejectment  by  Thomas  N.  Saafwd  agatnit 
William  B.  Turman.  From  a  Judgment  Is 
favor  of  plalntUC;  defendant  appeala.  Be- 
vened. 

HID  &  Brlzzolara,  for  appellant.  H.  OL 
Mechem  and  F.  A.  Youmana,  for  appellee. 

BIDDIOK,  J.  William  B.  Tmrman  waa 
m  the  28tfa  day  of  Angnst,  1882.  the  ovner 
of  tlie  tract  of  land  In  controversy.  On  that 
day  J.  C.  GUbreath,  without  baring  any  title, 
mor1%aged  It  to  A.  D.  Peace.  Afterwards,  <» 
the  nth  day  of  August,  18S1,  Turman  con- 
veyed the  same  land  to  OUbreath,  and  re- 
ceived back  firom  GUbreath  a  bond  for  title. 
The  conveyance  from  Turman  to  GUbreath, 
thongta  In  the  form  of  an  absolute  deed,  was 
In  fact  a  mortgage,  and  waa  afterwards  so 
declared  In  a  litigation  between  Turman  and 
the  administrator  of  GUbreath.  Afterwards 
Peace  brought  suit  and  foreclosed  his  mort- 
gage against  GUbreath.  Turman  not  being  a 
party  to  the  action.  At  the  foreclosure  sale 
Thomas  N.  Sanford  purchased  the  land.  The 
sate  was  confirmed,  and  a  deed  made  to  San- 
ford. Afterwards,  In  a  litigation  between 
Turman  and  the  administrator  of  GUbreath, 
It  was  adjudged  that  the  mortgage  from  Tur- 
man to  GUbreath  was  satisfied,  and  the  land 
declared  to  belong  to  Turman.  Sanford  was 
not  a  party  to  this  litigation,  and  afterwards 
brought  this  actl<m  of  ejectment  to  recover 
the  land  from  Turman.  The  circuit  court  held 
that  the  conveyance  of  Turman  to  GUbreath 
Inured  to  the  benefit  of  Peace,  the  mortgagee 
of  GUbreath,  and  that  Sanford  by  his  pur- 
chase at  the  foreclosure  sale  became  the  own- 
er and  entitled  to  the  possession  of  the  land. 
Judgment  was  therefore  entered  In  his  favor 
for  the  recovery  of  the  land,  from  which 
Judgment  Turman  appealed. 

The  questions  presented  by  this  appeal  are: 
Did  the  mortgage  from  Turman  to  Gllbreatb 
inure  to  the  benefit  of  Gllbreath's  mortgagee. 
Peace?  And  did  Sanford,  by  purchasing  at 
the  Peace  foreclosure  sale,  succeed  to  the 
rights  of  Peace,  and  become  entitled  to  the 
possession  of  the  land.  The  statute  upon 
which  Sanford  bases  his  right  to  recover  is 
as  follows:  "If  any  person  shall  convey  any 
real  estate  by  deed  purporting  to  convey  the 
same  In  fee  simple  absolute  or  any  less  es- 


tate and  shall  not  «t  iht  time  <tf  such  con- 
veyance have  the  legal  estate  in  such  lanAs^ 
but  shaU  afterwards  acquire  the  same,  tla« 
legal  cw  eqidtaUe  estate  afterwards  aoiiulre43. 
shall  Immedlatdy  pass  to  the  grantee  and 
rach  conveyance  shall  be  as  valid  as  if  ancli 
legal  or  equitable  estate  had  been  in  the  gran- 
tor at  the  time  of  the  otmveyance."  Sanct- 
&  H.  Dig.  S  699.   Under  tUs  stetute.  If  Gil- 
breath  had.  subsequent  to  the  encutlon  of  hi  a 
mortgage  to  Peaces  acquired  title  in  his  own 
right  to  the  land  mortgaged.  It  would,  by  \ir- 
tM  otttM  statute,  have  Inured  to  the  benefit 
of  his  mortgagee.   Kline  v.  Bagland,  47  Arlc 
lU,  14  S.  W.  474.   But  he  only  secured  a. 
mortgage  upon  It;  for,  though  the  deed  ot>- 
telned  from  Turman  was  absolute  In  form,  it. 
Is  admitted  that  it  was  executed  to  secure  a 
debt,  and  was  In  law  a  mralxage^  and  muet 
be  treated  as  such.   And  there  Is  room  for 
doubt  whether  tbe  Interest  in  mortgaged  land 
acquired  by  the  mortgagee  by  virtue  of  the 
mortgage  beftm  foreclosure  Is  such  an  es- 
tate as  will,  by  the  statute,  pass  to  a  gran- 
tee to  whom  he  has  conveyed  the  land  prior 
to  his  mortgage.   For  tbe  mortgagee  before 
the  foreclosure  Is  neither  at  law  nor  in  equity 
the  real  owner  of  the  land.   The  legal  title, 
it  Is  true,  passes  to  him  by  the  mortage,  but 
he  holds  it  for  tbe  protection  of  his  debt  and 
for  that  purpose  only.   If  he  takes  po<=^e3sion 
before  foreclosure  he  must  account  to  the 
mortgagor  for  rents  and  profits,  and  so  soon 
as  his  debt  Is  paid  his  rights  In  the  land 
cease.  He  has  before  foredosure  no  such  es- 
tete  In  the  land  as  can  be  atteched  for  his 
debts,  or  levied  upon  and  sold  under  execu- 
tion.  If  he  dies,  bis  widow  has  no  right  of 
dower  In  it  as  real  estate.   His  Interest  as 
mortgagee  does  not  descend  to  his  heir,  but 
passes  to  his  personal  representetlve  as  per- 
sonal assets.   On  the  other  band,  all  the 
usual  Incldente  of  ownership  belong  to  the 
mortgagor  In  possession  of  the  mortgaged 
land  before  foreclosare.   His  Interest  there- 
in can  tte  attached  for  his  debts,  or  levied 
upon  and  sold   under  execution.   He  can 
maintain  an  action  of  ejectment  for  the  land 
against  a  stranger,  and  the  mortgage  cannot 
l>e  set  up  as  a  defense.    In  case  of  death, 
bis  Interest  therein  passes  not  to  his  admin- 
istrator, as  personalty,  but  descends  as  real 
estate  to  his  heir,  and  his  widow  Is  entitled 
to  dower  In  It  as  In  other  real  property. 
Thus,  while  foe  the  purpose  of  protecting  the 
mortgage  debt,  the  mortgagee,  as  between 
himself  and  the  mortgagor,  is  considered  the 
owner  of  the  land,  for  other  purposes  and 
between  other  parties  not  holding  under  the 
mortgagee  tbe  mortgagor  Is  the  owner.  Tbe 
Interest  of  the  mortgagor  is  considered  and 
treated  as  real  estate,  while  that  of  the  mort- 
gagee is  only  a  personal  asset   Terry  v.  Bo- 
seU,  32  Ark.  478;  Mills  v.  Sbepard.  30  Conn. 
98;  1  Jones,  Mortg.  (Sth  Ed.)  »  11,  15,  6(H. 
698,  699,  703;  3  Pom.  Eq.  Jur.  8f  1186,  1187. 
There  are  other  objections  to  the  contention 
that  the  interest  of  a  mortgagee  wiU  pass  un- 


Digitized  by  Google 


Ark.) 


ST.  LOUIS,  L  M.  &  &  BT.  CO.  t.  STEWART. 


169 


der  this  statute.  The  itatute  only  purports 
to  pass  real  estate,  bnt,  If  only  the  legal 
title  In  the  mortgagee  passed.  It  would  be 
worthleis;  for  the  legal  title  can  be  xtsed  by 
tbe  mortgagee  only  to  collect  hli  debt,  and 
vlthont  the  debt  it  would  avail  nothing.  On 
the  other  hand,  if  we  adopt  the  contention 
ihat  the  statute  operates  aa  an  assignment 
of  the  mortgage  debt  as  well,  the  effect  might 
be  to  pass  something  of  more  value  than  the 
laad;  for  lands  are  sometimes  mortgaged  for 
more  than  their  value,  and  in  such  a  case,  if 
tbe  mortgagee  is  solvent,  tbe  debt  la  at  more 
value  than  the  land  mortgaged. 

For  these  reasons,  we  feel  inclined  to  the 
opinion  that  Qilbreath  by  the  mortgage  from 
Tnrman  did  not  acquire  such  an  estate  as 
would  pass  nndcr  this  statute  to  his  mort- 
gagee. Peace.   But  conceding  that  the  In- 
terest he  acquired  as  mortgagee  from  Tur- 
man  did  pass  by  the  statute,  it  would  still 
be  liable  to  be  defeated  by  the  payment  of 
tbe  debt   from   Tnrman   to   Qilbreath.  If 
Peace  wished  to  prevent  this,  and  to  subject 
the  interest  acquired  by  Qilbreath  under  the 
Tarman  mortgage  to  his  debt,  he  should,  be- 
fore payment  was  made,  have  given  Turman 
aotice  of  his  claim,  and  In  his  proceedings  to 
foreclose  shonld  have  made  Turman  a  party, 
and  set  out  in  his  complaint  this  after-ac- 
gnired  mortgage  of  Qilbreath,  and  asked  to 
have  it  subjected  to  bis  claim.   But  he  did 
not  do  this.   He  neither  gave  notice  to  Tur- 
man of  his  claim,  nor  made  him  a  party  to 
Us  foreclosure  suit   Turman  paid  off  his 
debt  to  Qilbreath,  and  there  is  nothing  in  the 
record  to  show  that  he  bad  any  notice  either 
of  the  mortgage  to  Peace,  or  of  the  claim 
against  his  land  based  on  that  mortgage,  un- 
til after  he  had  discharged  his  debt  to  Qil- 
breath.  The  record  of  the  mortgage  from 
Gilbreath  to  Peace  was  not  notice  to  Tur- 
man; for  be  was  not  holding  under  Qilbreath, 
and  there  was  no  reason  why   he  should 
search  the  records  to  discover  conveyances 
made  by  Qilbreath.   It  is  sometimes  said 
tbat  the  record  of  a  deed  Is  notice  to  all  the 
world,  but  it  la  more  accurate  to  say  that  it 
li  notice  only  to  those  claiming  title  under 
tbe  same  grantor.   They  are  the  persons  tor 
vliose  benefit  the  registration  is  required,  and 
vhose  duty  it  Is  to  take  notice  of  it,  such  as 
tnbsequent  purchasers  and  mortgagees  deal- 
iDi  with  the  title  in  the  line  of  which  the 
receded  deed  stands.   Maul  v.  Rider,  59  Pa. 
St  1C7,  171;  2  Devi.  Deeds  (2d  Ed.)  §S  712, 
T13.  The  record  is  not  notice  to  outside  parties 
biTing  no  connection  with  the  title  of  which 
tbe  recorded  deed  is  a  part,  and  the  record  of 
the  Peace  mortgage  was  not  notice  to  Tur- 
man; for,  as  before  stated,  he  does  not  bold 
under  Qilbreath,  and  there  is  nothing  else  In 
the  record  to  show  that  he  bad  notice.  Un- 
der these  circumstances,  a  payment  by  Tur- 
man of  his  debt  to  Gilbreath,  secured  by  tbe 
mortgage,  left  no  beneficial  Interest  in  Gil- 
l^tb  for  the  statute  to  act  upon.   Tbe  stat- 
ue In  reference  to  the  grantor's  after-acqnlr- 


ed  title  was  enacted  to  prevent  fraud  and 
eftect  Justice,  but  under  the  drcumetancee 
here  it  would  be  neither  right  nor  Just  to 
compel  Turman  to  pay  his  mortgage  debt  a 
second  time,  to  one  who  had  given  him  no 
notice  of  his  claim  until  after  the  payment  of 
the  debt 

For  these  reasons,  we  think  the  plaintiff, 
under  the  facts  steted  in  the  record,  cannot 
recover.  The  Judgment  is  therefore  reversed, 
and  the  cause  remanded  for  new  triaL 

BUNN,  a  dissents. 


ST.  LOniS,  I.  M.  &  S.  BT.  00.  T.  8TEWABT. 

(Supreme  .Court  of  Arkansas.   Feb.  16,  1901.) 

GARRIBR&— INJURIES  TO  P  A  SSBNQERS— RUN- 
NINO  AT  HIGH  SPBBD  —  NEOLIOnNCB  —  BVI- 
DENCB  —  SUFFICIENT  —  CONSTRUCTION  OF 
FOREIGN  STATUTSa-^AROL  BVIDBN(»— NOT 
ADHISSIBLB  —  IHPROFBB— NOT  KDVBRSIBLB 
ERROR. 

1.  In  an  actif»  for  injuries  received  la  a  rail- 
way accident  caused  by  defendant*!  engine 
striking  a  cow  at  a  highway  crossing  in  a  small 
village,  It  was  not  error  for  the  conrt  to  refuse 
to  instnict  in  regard  to  maintaining  gates  or 
keeping  a  watchman  at  such  crossing,  since  tbe 
statutory  immuQitf  from  keeping  a  watch  at 
the  crossing  did  not  relieve  the  company  from 
the  exerdse  of  reastmable  care. 

2.  PlaintlfF,  a  postal  clerk,  was  Injured  while 
in  the  performance  of  his  duties  on  defendant's 
road  by  tlie  engine  and  mail  car  being  derailed 
by  striking  a  cow  at  a  iilghway  crossing  in  a 
amall  village.  The  train,  being  late,  was  run- 
ning 50  or  90  miles  an  hour,  greatly  in  excesi 
of  the  schednle  time,  which  was  S3  miles  an 
hour,  at  a  place  wiiere  the  track  ran  down 
grade  through  a  cut  from  6  to  8  feet  deep,  and 
where  it  made  two  sharp  cnrves  Just  before 
reaching  tbe  crossing.  It  was  dark,  and,  on  ac- 
count of  the  curve,  an  object  could  not  be  seen 
more  than  100  feet  ahead.  The  en^neer  was 
experienced,  and  was  familiar  with  tola  part  of 
tbe  road,  and  knew  of  the  proximity  of  tbe 
crossing.  Held  sufficient  to  support  a  finding 
of  the  jury  that  defendant  was  negligent  in 
mnning  the  train  at  such  a  rate  of  speed  at  the 
place  of  the  acddent,  so  as  to  support  a  ver- 
dict for  plainUff. 

3.  In  an  action  for  injuries  received  in  a 
railroad  accident  in  Missouri,  after  having 
proven  the  statute  law  of  Hlssonrf  in  regard  to 
cattle  guards,  It  was  not  error  for  the  trial  court 
to  refuse  to  permit  a  witness  to  test!:^  as  to  the 
construction  plnced  on  said  statute  by  tbe  bu- 

greme  court  of  that  state;  the  best  evidence 
eing  the  reported  decision  of  the  conrt 

4.  Id  an  action  for  injuries  received  in  a 
railroad  accident,  evidence  that  the  railway 
company  had  settled  with  another  passenger 
injured  in  the  same  accident  thoagb  improper- 
ly^ admitted,  was  not  reveralUe  error,  where 
there  was  evidence  establishing  the  defendant's 
negligence. 

Appeal  from  drcolt  court  Nevada  county; 
Joel  D.  Conway,  Jud^ 

Action  by  Henry  H.  Stewart  against  the 
St  Louis,  Iron  Mountain  &  Southern  Ball- 
way  Company.  From  a  Judgment  In  favor 
of  tbe  plaintiff,  the  dtfendant  at^waJs.  Af- 
firmed. 

Dodge  &  Johnson,  for  appelant  Scott  & 
JonM,  for  a{^Uee. 
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BTTNN,  O.  J.    The  appeUee,  Henry  H. 
Stewart,  was  In  the  employ  of  the  United 
States  goremmeDt  as  a  postal  cleric,  and  In 
the  perffHrmance  of  his  duties  as  such  was  a . 
passenger  in.  the  inetl  coach  of  defendant's 
passenger  train  on  the  Sth  of  February.  1S96, 
going  north  from  Texarkana  to  St.  Louis; 
and  when  the  train  reached  the  Uttle  town 
of  Hematite,  about  35  or  40  miles  south  of 
St  IxmlB,  the  tmln  was  wrecked,  and  the  ap-  | 
pellee  was  Injured  by  receiving  a  cut  an  Inch 
long  and  to  the  bone  on  the  left  side  of  the  ! 
head,  a  contusion  on  the  left  thigh;  where-  | 
from  he  suffered  from  nerrous  shock,  and 
was  unable  to  perfoi*m  his  customary  duties  j 
for  20  or  80  days,  thus  losing  $100,  and  paid  i 
out  fo<r  medical  attendance  $13,  and  some  ' 
other  small  amounts.    The  circumstances  of 
the  wreck  were  substantially  as  foflows,  viz.; 
The  train  was  nmning  at  the  rate  of  50  or  ' 
00  miles  an  hour,  greatly  In  excess  of  the  ; 
schedule  time,  which  was  33  miles  an  hour, 
it  being  some  minutes  behind  time,  and  the 
trainmen  in  charge  were  endeavoring  to  j 
make  up  the  time.    It  was  about  6  o'clock 
a.  m.,  whicit  was,  at  that  season  of  the  year, 
dark.    For  the  distance  of  1,000  or  1,200  feet 
before  reaching  the  street  or  public  crossing 
at  Hematite  there  were  curves  In  the  rail-  i 
road  track,  forming  the  letter  "S"  (that  Is,  ■ 
two  curves),  and  the  track  was  in  a  cut  from  j 
e  to  8  feet  deep  (about  6  feet  deep  towards 
the  highway  crossing  and  up  to  it).   The  en-  ' 
gine  struck  a  passing  cow  on  the  highway, 
and  was  thus  thrown  from  the  track,  as 
were  tte  tender  and  several  of  the  coaches 
following,  among  tbem  the  mail  coach  in 
which  the  appeUee  was  traveling  and  was 
at  his  usual  work  at  the  time.    The  mail  [ 
coach  was  tirmed  over  on  Its  side,  and  the 
appellee  was  thus  Injured.    It  Is  in  evidence 
that  one  occupying  the  engineer's  place  could 
see  a  cow  only  a  short  distance  ahead,  ow-  i 
Ing  to  the  curves  and  the  depth  of  the  cut. 
It  was  also  shown  that  la  the  nighttime, 
when  the  headlight  had  to  be  depended  on, 
on  accwnnt  of  the  corvature  of  the  roadbed, 
and  the  consequent  diversion  of  the  rays  of 
the  headlight  from  the  track,  a  cow  could  not 
be  seen  further  than  100  feet  in  front  of  the  I 
engine.   The  railroad  bed,  the  cattle  guards  I 
on  either  side  the  highway,  and  the  wire 
fences  leading  therefrom,  and  the  train,  with  | 
its  running  gear  and  appliances,  were  all  In  i 
perfect  condition.    Both  the  engineer  and 
fireman  were  Instantly  killed.   The  statutes  | 
of  Missouri  T^^dlng  cattle  guards   and  j 
track  fencing,  as  affects  this  case,  are  not  ma- 
terially different  from  the  laws  of  this  state. 

The  main  question  In  the  case  is,  were  the 
employes  of  defendant  guilty  of  negligence 
In  operating  the  train  at  tlie  time  of  the  In- 
Jury  complained  of?  All  the  statutory  sig- 
nals had  been  given,  and  the  stodc  signals 
required  by  the  regulations  of  the  company 
had  also  been  g^Iven.  But  was  all  this  suffl- 
clCTt  under  the  dreumatancee  of  this  case? 
There  waa  no  apparent  necesaitr  to  Iceep  a 


watchman  or  guard  at  this  crossing.  Hema- 
tite is  but  a  very  small  village,  and  It  may 
be  admitted,  tor  the  sake  of  the  argnmeat:, 
that  the  crossing  was  little  different  from 
such  a  crossing  in  the  country.  But  tUls  Izxi- 
munlty  from  keeping  a  watch  at  the  cross- 
ing does  not  relieve  a  railroad  company  from 
the  exercise  of  such  care  as  It  reasonably 
can  to  prevwt  occurrences  such  as  this  on^ 
Is  shown  to  have  been.   Therefore  there  was 
DO  necessity  for  an  instruction  on  the  sub- 
ject of  gates  and  watchmen.'  It  was  shown 
that  both  the  engineer  and  firemen  were  ex- 
perienced in  their  stations,  and  the  mglnecx* 
e^)eclally  was  regarded  as  one  of  the  finest 
engineers  on  the  road.   Both  were  a«iuaint.> 
ed  with  this  part  and  all  parts  of  the  road,- 
as  they  had  been  employed  for  some  time  In 
nmnlng  on  these  trains.    Was  It  prudent,  or 
in  the  exercise  of  due  car,  for  this  engineer, 
with  his  knowledge  of  the  surroundings,  to  . 
run  his  train  at  this  particular  point  at  tbe 
rate  of  50  or  00  miles  per  hour,  when  only 
required  by  the  schedule  to  run  33  miles  per 
hour?   The  necessity  of  making  up  lost  time 
Is  never  so  great  as  that  of  preserving  human 
life;   and,  even  when  the  making  up  lost 
time  approaclies  necessity  itself,  the  neces- 
sary Increase  of  speed  should  be  cm  parts  of 
a  road  where  a  strict  lookout  will  be  reasona- 
bly effective  In  preventing  Injuries,  or  at  least 
the  probability  of  injury,  to  pwscms  and 
prtqierty.    Prom  flie  evidence,  the  portion  of 
the  track  Involved  was  i>eculiarly  trying  to 
trainmen,  and  some  things  which  wotrid  have 
greatly  aided  them  In  the  successful  running 
of  the  train  on  other  portions  of  the  track 
were  absent  at  this  place,— a  straight  track, 
and  perfectly  leve*  grade,  or  grade  that 
'would  insure  a  quicker  stoppage  of  the  train 
than  on  a  down  grade,  as  this  was.   It  ap- 
pears to  us— as  it  evidently  did  to  tbe  Jury- 
that,  without  having  to  resort  to  anythlDg 
that  would  have  rendered  the  service  of  tbe 
road  to  the  public  leas  effective,  or  to  the 
company  less  remunerative,  a  far  less  rate 
of  speed  would  have  been  the  proper  thing 
In  this  instance.   At  the  time  of  the  coUIslon 
tbe  train  was  running  at  a  rate  of  nearly  a 
mile  a  minute.   To  run  the  lOd  feet,  which 
was  the  greatest  distance  the  engineer  could 
have  observed  the  cow,  required  little  more 
than  a  second  of  time.    A  strict  lookout,  as 
required  by  law,  and  the  ai>pHcati(m  of  the 
most  effective  means  known  to  slow  up  or 
stop  the  train,  could  not  possibly  avail  any- 
thing.   No  effective  alarm  could  have  been 
given  In  that  moment  of  time.  These  things 
should  have  been  taken  Into  Bceoant  by  tbe 
engineer. 

On  the  subject  of  the  degree  of  care  neces- 
sary under  such  circumstances  the  court 
gave,  at  the  Instance  of  tbe  plaintiff,  Instrue- 
titm  No.  6,  and,  at  the  Instance  of  the  de- 
fendant, InstrucUans  Nos.  8  and  12,  which, 
taken  together,  or  even  sepitrartely,  fatrly  de- 
fine what  Is  the  law  appUcaWe,  as  held  by 
this  court  In  all  Its  deetelms  oa  tbe  sabject 


Digitized  by  Google 


STATE  T. 


LATTOK. 


Bsllroad  Cq.  t.  BOtaa,  40  Aifc.  296;  Ballwar 
Okk.  T.  Tlmmons,  SI  Ark.  469^  11  S.  W.  080; 
Baflwmy  0».  t.  Smet,  57  Arfc.  2S7,  21  &  W. 
981;   U..  00  Aifc.  6Ba  SI  8.  W.  571;  Gtoorge 
T-  RaU^rmy  On.,  84  Aifc.  613.   Tbese  tautmc- 
tSonii,  In  their  order,  are  as  foDows:  For  tlie 
wHMiaatt,  No.  6:  "Ballroad  compaateB,  In  tibe 
cuTlnse  of  paasenggra,  are  requtoed  to  lue 
tbe  otmoflt  care  and  toreslflit,  and  are  held 
nqponaHde  for  tlw  aUgbtest  negligence.  Tbe 
llzat  and  nuwt  InqiOTtant  duty  Inenmbent  od 
tlmn  la  to  pKOTtde  for  tbe  aafety  of  their 
paBnengacB.  To  this  end  tbey  are  reqnlred 
to  provide  all  things  neoaaaazT  to  their  se- 
«aiitj  renaanably  conalBtait  with  tlielr  bnsl- 
•tean,  and  appropriate  the  means  of  cost^- 
nnce  mnployed  by  them,  and  to  emrclse  tbe 
hl^est  decree  of  practicable  care,  diligence, 
«id  rfElll  In  die  operation  of  tlielr  trains." 
For  ae  defendant,  Xo.  8:  "Tbe  court  In- 
fltrncta  the  jnrj  that,  while  the  law  demands 
tbe  utmost  care  for  tbe  safety  of  pasaengers. 
it  does  not  require  railroad  comijuiles  to  ex- 
•erdse  all  the  care,  skill,  and  diligence  ot 
wUdi  tbe  hnman  mind  can  concelre,  nor 
«ucb  as  will  free  the  transportation  of  pu- 
Aengen  from  all  poralUe  perils.  The  plain- 
tiff In  this  case  necessailly  took  upon  hlm- 
adf  all  the  mud  and  ordinary  perils  of  trav- 
el; and  If  they  And  from  the  evidence  that 
■defendant  had  exercised  all  the  care,  skill, 
and  diligence  reqnlred  by  law.  as  defined  In 
these  instmctlonB,  and  that,  neverthelesa, 
ithe  acddent  ocenmd,  the  defendant  would 
vot  be  responsible  therefor,  and  your  verdict 
•ckould  be  for  defendant"   And  No.  12:  'The 
«ai«  required  by  railroad  carriers  has  been 
•defined  to  be  tbe  highest  practicable  care 
which  capable  and  faithful  railroad  men 
would  exerdse  In  similar  drcumstances."  It 
was  objected  by  the  dtfendant  that,  having 
lini«veD  what  was  the  statute  law  of  Hfaaooii 
4m  tiie  sDbdect  of  cattle  guards  and  fendng, 
and  the  liability  and  Immunity  therein  de- 
clared, the  court  reused  to  permit  the  wit- 
ness Ewlng  to  testify  aa  to  the  construction 
imt  Jipoa  said  statute  by  the  supreme  court  of 
that  st«t&  We  see  no  oror  In  this  r^nsaL 
Tbe  best  evidence  of  what  the  sapreme  court 
4rf  UIsBonri  has  said  on  the  subject  Is  the  re- 
port of  Its  dedalons,  which  are  easUy  ae- 
•ces^ble,  even  admlttliv  this  is  a  matter  of 
proai  at  alL 

In  tbe  course  of  tbe  examluatitm  of  wit- 
nesses, one  witness,  who  we  Infer  had  been 
injured  In  the  same  wreck,  or  claimed  to  be, 
waa  asked  If  the  railroad  had  settled  with 
Um;  to  which  he  answered  In  the  affirma- 
-tlve.  To  the  asking  of  and  the  answer  to 
the  qnestioa  tbe  defendant  objected,  but  tbe 
-court  overruled  Its  objection.  There  was 
•emr  in  tUs,  bat.  In  view  of  the  particular 
point  at  issue,  mbA  the  proof  sustaining  tbe 
plalntlS^  contenUm,— n^Ugence,— and  for 
•«ther  reasons,  the  error  is  not  a  reversible 
•«rror. 

Thoe  is  some  question  as  to  the  anunmt 
«C  damages.  Farther  than  the  loss  of  war 


ges  by  the  loss  of  time,  the  medical  bill,  etc;, 
thla  court  has  no  certain  evidence  In  tbe  case. 
Pain  and  suflSring,  as  elements  of  damage, 
are  uncertain  quautltfes,  botii  for  the  Jury 
and  tbe  court.  We  will  not  disturti  Oie  ver^ 
diet  In  this  particular  case.  Affirmed. 


STATE  T.  LATTON. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  12,  1901.) 

ALUM  BAKING  POWDERS— PROHIBITORY  SALE 
—CONSTITUTIONAL  LAW. 

Act  May  11,  1889,  prohibiHne  tbe  sale  of 
alam  baking  powders,  as  unheoltuy,  is  withia 
the  police  power:  the  articles  uot  b^ns  so  uoi- 

vertsally  conceded  to  be  wholesome  and  ionocu- 
ooQs  thst  judicial  notice  may  be  taken  thereitf. 

Appeal  from  St.  Louis  court  of  criminal 
correcUon;  WUtls  H.  Clark,  Judge. 

Whitney  Layton  was  convicted  of  a  viola- 
tion of  Act  May  11,  1HW9.  prohibiting  the  sale 
of  articles  for  use  in  the  preparation  of  bread 
containing  alum  and  other  substances,  and 
appeals.  Alflnned. 

Sedden  &  Blair,  Stanley  Stoner,  and  Win- 
ston &  Meagb^,  for  aiveUant  Bdward  C. 
Crow,  Atty.  Qen.,  Sam  B.  Jeffries,  Aaat  Atty. 
Gen.,  and  Stevnut,  Cunningham  ft  BlUot.  for 
the  Stata 

GANTT,  J.  On  the  8CMh  day  of  August, 
18D9,  the  assistant  prosecutliv  attorney  of  the 
St  Louis  court  of  criminal  oorreetlon  lodged 
In  the  St  IxHils  court  of  criminal  correcUoD 
the  following  information  against  Whitney 
Layton,  of  said  dty:  "Richard  Jobnaon,  aa- 
ristant  prosecuting  attorn^  of  the  St.  Louis 
court  of  criminal  correction,  now  here  bi  court, 
on  behalf  at  the  state  of  Missouri  Information 
makes  as  firilows:  mist  Whitney  Laytoo,  bi 
tbe  dty  of  SL  Louis,  on  the  astb  day  of  Au- 
gust. 1899,  then  and  there  doing  bnadness  in 
this  state,  did  unlawfully  manul^uEe,  a^, 
and  (HEer  to  aeU  a  certahi  compound  and  vxep- 
aratlon,  to  wit,  Layton's  Health-Food  Baking 
Powder,  which  said  con^und  and  pvepam- 
tion  waa  so  manufactured  and  sold  for  the 
purpose  of  being  used,  and  waa  Intuided  by 
said  I^yton  to  be  used.  In  the  pr^aratlon  of 
food.  In  which  said  cconpomid  end  preparation 
BO  manufactured  and  sold  there  waa  alum. 
Contrary  to  the  form  <tf  the  statute  In  such 
case  made  and  provided,  and  against  the  peace 
and  dignity  of  tbe  state.  Bichard  M.  Jotanson, 
Asst  Pros.  Atty.  oC  tiie  St.  Louis  Court  of 
Grim.  Correction."  The  defendant  was  ar- 
rested, and  altered  bis  plea  of  not  guilty.  A 
Jury  was  waived,  and  the  cause  tried  to  the 
court  At  the  trial  tbe  state's  representative 
flled  and  read  In  evidence  the  following  stipula- 
tion: "State  of  Missouri  v.  Whitney  Layton. 
For  tae  pnrpose  only  of  the  trial  of  this  cause, 
and  at  said  trial,  tbe  defendant  Whitney  Lay- 
ton,  for  a  st^mlation  covering  a  part  of  the 
facta  In  the  above-entitled  case,  admlta  Hint  hi 
the  dty  of  St.  Louis.  Missouri,  on  the  SStii 
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day  of  August,  1899,  be,  the  defendant,  then 
and  tbere  doing  buAlnees  in  the  state  of  Mis- 
souri, did  manntactore,  sell,  and  offer  to  kU 
to  J.  M.  Houston  Grocer  Company,  then  doing 
business  at  said  city,  a  certain  compound  and 
preparation,  to  wit,  one  case  containing  two 
dozen  one-pound  cans  of  baking  powder, 
tmown  and  designated  as  'Layton's  Health- 
Food  Baking  Powder,'  which  said  compound 
and  preiiaratkni.  so  manufactured,  sold,  and 
offered  for  sale  by  him  for  the  purpose  of  Its 
being  used,  was  intended  by  defendant  and 
by  said  J.  M.  Houston  Grocer  Company  to  be 
used,  Id  the  preparation  of  food.  Defendant 
further  admits  that  In  said  compound  and 
preparation  bo  mannfactnred,  sold,  and  offered 
to  be  sold  by  him  there  was  altun,  and  that 
the  fact  that  the  same  contained  alum  was 
then  well  Imown  to  defendant.  And  It  Is  far- 
ther agreed  and  stipulated  that  at  the  trial  of 
this  case  either  party  may  offer  any  other  evi- 
dence not  Inconsistent  with  the  above  facts 
whtdi  he  may  deem  material,  relevant,  and 
competent  In  tibe  case,  subject  to  objection  by 
the  other  party  to  its  materiality,  relevancy,  or 
competency.  Stewart,  Cunningham  &  Elliot, 
with  H.  A.  Glover,  Jr.,  Prosecuting  Attorney, 
for  Plaintiff.  Sedden  &  Blair.  Stanley  Stoner, 
Attorneys  for  Defmdant."  The  prosecution 
then  rested. 

The  defendant  them  offered  evidence  tend- 
ing to  establish  the  following  facts:  Baking 
powders  have  been  in  use  for  more  than  60 
years.  They  are  intended  to  furnish  to  the 
people  a  simple,  cheap,  efficient,  and  whole- 
some leavening  agent  in  the  cooking  of  food, 
as  a  substitute  for  yeast,  which  is  a  very 
slow  and  more  expensive  leavening  agent, 
and  one  which  requires  consldaable  Intel- 
ligence In  the  cook  to  use  successfully.  All 
baking  powders  furnish  this  leavening  agent 
In  the  form  of  carbon  dioxide  (carbonic  acid 
gas),  which  Is  given  off  from  ttie  baking 
powder  In  preparing  and  cooUi^  food.  HUs 
gas,  being  liberated  In  the  dough,  fOrsiB  bub- 
bles, which  take  permanent  form  In  the 
baked  bread,  thas  making  ft  light  and  porous. 
An  baking  powders,  in  their  essential  fea- 
tures, are  the  same.  They  all  supply  this 
leavening  agmt  (dioxide  of  carbon)  by  free- 
ing It  from  bicarbonate  of  soda.  They  differ 
In  the  nonessential  manner  in  which  this 
carbon  dioxide  Is  released  from  the  bitnr- 
b(mate  of  soda.  There  are  three  classes  of 
baking  powders  known  to  commerce,  tIb. 
the  cream  of  tartar  baking  powders,  the 
phosphate  baking  powders,  and  the  alum 
baking  powders.  The  cream  of  tartar  pow- 
ders are  composed  of  bicarbonate  of  soda 
and  cream  of  tartar  (bltartrate  of  potassium), 
mixed  with  starch  as  a  filler.  The  soda  and 
cream  of  tiirtar  are  ctHublned  In  snch  pro- 
portions that  when  they  are  united  togetiier 
In  the  presence  of  water,  in  the  process  of 
cooking,  they  react  upon  each  other,  and 
free  the  carbon  dioxide,  which  leavens  the 
bread.  The  resulting  product  left  In  the 
bread  after  cooking  Is  Rochelle  salts,  a  purg- 


ative agent  In  the  phosphate  powders  the 
active  agent  Is  the  phosphate  of  calcluiu, 
which  unites  with  the  bicarbonate  of  aoda 
and  liberates  the  dioxide  of  carbon,  tlie  leav- 
ening agent  Hie  alum  jrawders.  as  they  do 
not  differ  from  the  cream  of  tartar  powders 
in  the  main  euentlal  features  of  a  baking 
powder,  to  wit  the  liberation  of  the  carbon 
dioxide  from  bicarbonate  of  sodium,  but 
merely  In  the  nonessential  mode  of  liberatlDg 
the  gas,  do  not  differ  from  each  other  essen- 
tially. In  the  phosphate  alum  powders, 
phosphate  of  calcium  is  used  to  aid  In  liber- 
ating from  the  bicarbonate  of  soda  the  ffas, 
the  leavening  a^ent  the  essential  thtn^  The 
straight  alum  baking  powders  are  composed 
of  bicarbonate  of  soda  and  a  doable  sulphate 
salt  of  sodium  and  aluminum,  which  tech- 
nically Is  not  alum  at  all,  bat  Is  popularly 
called  "soda  alum."  with  starch  as  a  flller 
or  carrier.  The  alum  and  the  bicarbonate  of 
soda  are  mixed  In  such  proportions,  that  in 
the  cooking  process  the  carbon  dioxide  Is  re- 
leased as  a  leavening  agent  as  In  the  case 
of  the  cream  of  tartar  baking  powders.  The 
resulting  products  are  sulphate  of  sodium 
and  hydroxide  (hydrate)  of  aluminum.  The 
evidence  of  defendant  tended  to  show  that 
noae  of  the  products  left  in  the  food  cooked 
with  alum  baking  powders  are  at  all  Injuri- 
ous to  the  human  system.  The  evidence 
shows  that  the  trade  in  alum  baking  pow- 
ders, as  a  trade,  has  given  entire  satisfac- 
tion to  the  people.  Alum  baking  powders 
are  nearly  as  standard  an  article  as  flour  or 
sugar.  They  are  to  be  found  upon  the 
shelves  of  every  grocery  store,  not  only  In 
Missouri,  but  la  the  United  States.  They 
were  first  Introduced  about  187a  In  spite  of 
the  fiercest  competition  and  most  hostile 
rivalry  upon  the  part  of  manufacturers  of 
cream  of  tartar  powders,  whOi  the  evidence 
shows,  have  used  every  effort  to  prejudice 
the  mind  of  the  public  by  every  manner  of 
advertisements  and  representations,  the  trade 
rapidly  expanded,  until  It  has  now  reached 
vast  proportions,  l^e  evidence  tended  to 
show  that  alum  baking  powder  sold  in  the 
United  States  last  year  amounted  to  not 
tewvr  than  12a000;000  pounds,  and  Involved 
an  enormous  expendltare  In  the  manufacture 
and  distribution.  The  defendant's  evidence 
also  tended  to  show  that  not  only  was  the 
particular  case  of  baking  powder,  known  as 
"Layton's  Health  Food,"  for  the  sale  of 
which  he  was  prosecuted,  but  also  all  alum 
baking  powders  In  gaieral,  were,  and  always 
have  been,  healthful  and  wholesome  ad- 
juncts in  the  preparation  of  human  food. 
The  evidence  tends  to  show:  That  no  one 
had  ever  either  heard  of  or  had  known  of 
a  single  case  where  the  health  of  a  single 
bunuuk  being  had  been  Injured,  or  had  been 
supposed  to  have  been  Injured,  by  die  use  of 
alam  baking  powder  In  the  preparation  of 
food,  and  that  the  trade  in  alum  bakli^  pow- 
dffls,  as  a  trade,  prior  to  the  passage  of  this 
law,  was  an  honest  and  lawful  business  io 
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«  generally  barmlcss  and  useful  preparation, 
naed  as  an  adjunct  In  the  cooking  of  food. 
Tbe  minnfactorers  and  sellers  of  txith  such 
powders— cream  of  tartar  and  alum— have 
been  engaged  In  competition  wltli  each  other 
In  furnishing  to  the  people,  from  bicarbonate 
of  soda,  a  leavening  agent  for  cooking  bread, 
cake,  etc.  They  differ  only  in  the  nonessen- 
tial manner  of  ft-eeing  the  gas.  That  the 
trade  in  cream  of  tartar  powdera  has  been, 
practically  monopolized  by  the  Royal  Bak- 
Ing-Powder  Company,  which  controls  the 
cream  of  tartar  market  To  all  of  this  evi- 
dence counsel  for  tbe  state  objected  when  it 
was  offered,  ou  the  ground  that  in  view  of 
the  stipulation  made  between  the  parties, 
which  waa  read  by  the  state  in  making  Its 
case,  all  evidence  which  might  be  offered  by 
the  defendant  in  his  defense  wotdd  be  Irrel- 
evant and  immaterial.  Tbe  court  at  the 
time  of  the  objection  announced  that  it 
would  not  then  rule  npon  the  objection,  but 
would  hear  the  evidence,  subject  to  such 
objection,  and  would  at  the  end  of  tbe  case 
announce  its  ruling,  and,  if  it  concluded  the 
objection  was  well  taken,  would  role  out  all 
of  such  evidence.  On  the  other  hand,  the 
state,  in  rebuttal,  offered  much  evidence  by 
distinguished  chemists  and  physicians  that 
alum.  In  the  quantities  usually  used  in  the 
preparatf(m  of  baking  powders,  was  and  is 
Injurious  to  the  health;  that  while  it  as- 
sists in  liberating  the  carbonic  acid  gas,  and 
thus  makes  the  bread  light,  there  is  a  re- 
■Idnnm  of  alumina  left  in  the  bread,  which 
la  solvable,  and  enters  Into  the  system,  and 
acts  as  an  astringent,  and  Is  deleterious; 
that  there  was  a  general  prejudice  In  the 
minds  of  tbe  public  against  alum  powdera; 
that,  while  the  sale  of  alum  powdera  was 
very  enormous,  people  generally  were  not 
advised  that  they  were  purchasing  alum 
powders.  After  all  the  evidence  was  in,  the 
court  anstained  the  objection  of  the  state, 
and  excluded  ail  defendant's  evidence,  as  lr< 
relevant  and  Immat^ial  to  the  issue  in  tbe 
ease,  to  which  the  defendant  duly  excepted 
at  tbe  time.  Every  item  of  the  evidence 
offered  by  defendant  was  avowedly  Intro- 
dnced  for  the  purpose  of  showing  that  the 
statute  undOT  which  defendant  was  prose- 
cuted was  unconatltutlonal  and  void,  which 
contmtlcm  tbe  court  overruled,  and  found 
defendant  guilty. 

Tbe  statute  which  defradant  in  charged  to 
have  violated  Is  the  act  of  May  11, 1899,  and 
IB  as  follovra: 

"Ad  act  to  prevent  tbe  use  of  unhealthy 
chemicals  or  substances  In  the  prepara- 
tion or  manufacture  of  any  article  used 
or  to  be  used  In  the  preparation  of  food. 
"Be  It  enacted  by  the  general  assembly  of 
tbe  state  of  Missouri,  as  follows: 

"Section  1.  That  it  shall  be  unlawful  for 
my  person  oc  corporation  doing  business  In 
tills  state  to  manufacture,  sell,  or  offer  to 
mU.  any  article,  compound  or  preparation. 


for  the  purpose  of  being  used,  or  which  Is 
Intended  to  be  used,  In  the  preparation  of 
food,  in  which  article,  compounid  or  prepara- 
tion, there  Is  any  arsenic,  calomel,  bismuth, 
ammonia  or  alum. 

"Sec.  2.  Any  persoa  or  corporation  violat- 
ing the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall,  upon  con- 
viction, be  fined  not  less  than  one  hundred 
dollars,  which  shall  be  paid  into  and  be- 
come a  part  of  the  road  fund  of  the  county 
In  which  such  fine  to  collected. 

"Approved  Uay  lltb,  1809.  Takes  ^ect 
August  22d,  1890."   Acts  1699,  p.  ITO. 

The  defendant  asked  various  declarations  of 
law  to  the  effect  that  the  legislature  could  not 
arbitrarily  declare  his  business  unlawful,  which 
were  refused,  and  he  saved  his  exceptions, 
and  in  due  time  filed  his  motions  for  new  trial 
and  In  arrest,  which  were  likewise  overruled. 

As  already  indicated  in  the  statement  of  the 
case,  tbe  one  great  question  upon  thla  record 
Is  tbe  coostitutioDallty  of  the  act  of  May  11, 
1899,  making  it  a  misdemeanor  In  this  state 
"for  any  person  or  corporation  doing  business 
In  this  state  to  manufacture,  sell,  or  offer  to 
sell,  any  article,  compound  or  preparation,  for 
the  purpose  of  being  used,  or  which  is  Intended 
to  be  used.  In  the  preparation  of  food.  In  which 
article,  compound  or  preparation  there  Is  any 
•  •  •  alum."  The  act  was  obviously  aim- 
ed at  what  are  known  as  "alum  baking  pow- 
ders." While  the  act  also  condemns  the  use 
of  arsenic,  calomel,  bismuth,  and  ammonia  In 
baking  powders,  there  Is  not  the  slightest  evi- 
dence that  either  of  these  poisons  or  sub- 
stances Is  ever  used  in  the  preparation  of 
baking  powders  Is  the  ordinary  trade  by  repu- 
table dealers  and  merchants,  whereas  thA  evi- 
dence which  tbe  court  beard,  but  finally  ex- 
cluded In  making  tq)  Its  verdict  and  judgment, 
disclosed  that  alimi  Is,  and  has  been  for  more 
than  a  quarter  of  a  century,  an  ingredient  In 
the  preparation  of  baking  powders;  that  bak- 
ing powders  containing  alum  In  some  degree 
are  used  to  an  enormous  extent;  that  not  less 
than  120,000,000  pounds  of  such  powders  have 
been  sold  in  the  United  States  in  the  year  next 
preceding  the  filing  of  the  information  In  this 
case.  The  defendant  is  a  manufacturer  of  a 
baking  powder  known  as  "Layton's  H^ealth- 
Pood  Baking  Powder,"  and  after  the  act  of 
May  11,  1809,  If  valid,  went  Into  effect,  sold 
a  case  of  said  baking  powder  In  tbe  dty  of  St. 
Louis.  The  constitutionality  of  the  act  Is  as- 
sailed on  two  grounds:  First,  that  It  violates 
section  28,  art  4,  of  the  constitution  of  Mis- 
souri; second,  that  it  conflicts  with  sections  4 
and  30  of  article  2  ct  tbe  constitution  of  Sfia- 
souri. 

It  is  a  trite  saying  that  when  the  courts  are 
called  upon  to  decide  that  an  act  of  the  legis- 
lature violates  the  organic  law,  they  start  with 
every  presumption  in  favor  of  the  validity  of 
the  statute.  This  much  we  owe  to  a  co-ordi- 
nate branch  of  the  govemm^t  opon  whld* 
the  people,  in  the  constltatlon,  iMve  confem 
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the  lawmaking  power,  nie  right  and  power 
of  the  courts,  under  our  peculiar  form  of  gor- 
emment,  to  declare  a  solemn  and  formal  act 
of  the  legislature  InTalid.  arise  not  out  of  any 
supposed  or  assumed  superiority  of  the  Judicial 
department  over  that  of  the  legislative  branch 
of  the  govenunent,  but  Is  founded  upon  the 
fact  that  the  constitution  Is  tbe  organic  law 
which  defines  the  limitations  of  all  branches 
of  the  government  and  Is  the  si^reme  law,  by 
which  the  acts  of  all  branches  of  the  govern- 
ment must  be  tested,  and  in  the  very  nature  of 
things  the  Judiciary  must,  in  performing  its 
functions,  determine  T^hether  the  legislative 
enactment  Is  in  harmony  with  the  supreme 
law.  Proceeding  a  step  further,  it  must  be 
conceded  that  the  validity  of  the  act  in  qnea- 
tlon  most  be  referable  to  what  we  denominate 
the  "police  power  of  tbe  state,"  and  that  the 
legislature  Is  clearly  the  department  of  tbe 
government  wbtdi  is  authorized  to  exercise 
tbe  police  power.  Under  forms  of  government 
where  limitations  upon  executive  and  legisla- 
tive powers  do  not  exist,  there  is  no  restric- 
tion upon  this  necessary  function  of  govern- 
ment but  onder  our  fedieral  and  state  govern- 
ments limitations  are  to  be  found  In  our  writ- 
ten constitutions.  Said  the  supreme  court  of 
the  United  States  in  Mu^er  v.  Kansas,  123 
U.  B.,  loc  elt  661,  8  Snp.  Ct  297,  31  L.  Ed. 
210:  "It  does  not  follow  that  every  statute 
enacted  ostensibly  for  the  promotion  of  these 
ends  la  to  be  acc^ed  as  a  legitimate  exertion 
of  the  police  powers  of  the  state.  There  are, 
of  necessity,  llmita  b^ond  which  Ic^slatlon 
cannot  rightfully  go.  While  every  possible 
presumption  Is  to  be  Indulged  in  favor  of  the 
validity  of  astatute  (Sinking-Fmid  Cases,  9&  U. 
3.  700-718,  26  L.  Ed.  496),  thecoorts  must  obey 
the  eonstltutloo,  rather  than  the  lawmaking 
department  of  government  and  must  upon 
their  own  responaibillty.  determine  whether  in 
any  partlcolar  case  these  limits  have  been 
passed.  'To  what  purpose,'  it  was  said  In  Mar- 
bury  V.  Madison.  1  Cranch,  187-176,  2  L.  Bid. 
60.  78,  'are  powers  limited,  and  to  what  pur- 
pose is  that  limitation  committed  to  writing.  If 
these  limits  may  at  any  time  be  passed  by 
those  intended  to  be  restrained?  Tbe  dlsUnc- 
tl<»)  between  a  government  with  limited  and 
nnllmlted  powers  Is  abolished  if  these  limits 
do  not  confine  the  persons  on  whom  they  are 
Imimsed.  and  if  acts  prohibited  and  acts  aUow- 
cd  are  ot  equal  obligation.'  The  courts  are 
not  bound  by  mere  forms,  nor  are  tbey  to  be 
led  by  mere  pretmses.  They  are  at  liberty— 
indeed,  are  under  a  solemn  duty— to  look  at  tiiie 
substance  of  things,  whenever  they  enter  upon 
tbe  inguiry  whether  tbe  legislature  has  tran- 
scended tbe  limits  of  its  authority.  If,  there- 
fore, a  statute  purporting  to  have  been  enacted 
to  protect  tbe  public  health,  the  public  morals, 
or  tbe  public  safety  has  no  real  or  substantial 
relation  to  these  objects,  or  Is  a  palpable  In- 
vasion of  rights  secured  by  tbe  fundamental 
law,  it  la  the  duty  of  the  courts  to  so  adjudge, 
and  thmby  give  effect  to  the  constitution." 
Accepting  this  atatement  of  the  rights  and 


duties  of  the  leqwctlve  departments,  we  arv 
brought  to  the  contention,  of  the  partleB  to 

this  record. 

The  defendant  Insists  that  the  compound 
prepared  by  blmself  and  other  manufacturers 
as  and  for  a  baking  powder  is  a  perfectly 
healthful  article,  that  bad  been  In  gen»:al. 
indeed  universal,  use  in  this  state  and 
throughout  the  United  States  for  SO  yean; 
that  these  so-called  alum  baking  powder* 
have  provai  acccptalrie  as  a  common  house- 
hold article,  as  a  most  useful  adjunct  to  tbe 
cooking  process;  that  during  all  that  time 
not  a  single  instance  had  occurred  in  which 
a  single  i}erson  bad  been  rendered  sick  or 
suffered  in  healtii  from  their  use;  that  they 
had  become  so  acceptable  to  the  bakers  and 
housewives  ef  the  land  that  their  production 
and  sale  amounted  to  120,000,000  pounds  in 
a  single  year;  that  no  more  objection  could 
be  urged  against  their  use  as  bdng  delete- 
rious than  can  be  and  has  been  urged  by  veg- 
etarians against  the  use  of  meat,  or  by  cer- 
tain p^ons  against  tbe  common  table  salt 
or  the  use  q€  wheat  bread,  and  that  It  Is  no 
more  liable  to  adulteration  than  flour  or  sugar. 
He  urges  that  to  strike  down  this  great  in- 
dustry, in  view  of  its  recpgntaed  harmleaa- 
ness,  is  an  arbitrary  and  unwarranted  at- 
tempt to  exercise  the  police  power  of  the  leg- 
islature. On  the  other  hand,  the  state  Insdsts 
that  section  4  of  our  bill  of  rights,  which 
provides  "that  all  ccmstltntlonal  government 
is  Intended  to  promote  the  general  welfare 
of  the  people;  that  all  persons  have  a  natural 
right  to  Ufe,  liberty  and  the  enjoyment  of  the 
gains  of  their  own  industry;  that  to  give  se- 
curity to  these  things  Is  tbe  principal  office  of 
government,  and  that  when  government  does 
not  confer  this  security  It  fails  of  Its  chief 
design" ;  and  section  30  of  the  bill  of  rl^ts. 
which  ordains  "that  no  person  shall  be  de^ 
prlved  of  life,  liberty  or  property,  without 
due  process  of  law,"— are  not  Infringed  by 
this  act;  that  "the  conetltutltm  dees  not 
gnaranty  or  give  to  any  person  the  light  to 
manufacture  or  s^  any  chemical  or  sub- 
stance which  tbe  legislature  has  declared  to 
he  unhealthy  and  has  forbidden."  The 
state's  counsd  further  Insist  that  tbe  Judg- 
ment of  the  criminal  conrt  Is  In  conformity 
with  the  decision  at  this  court  In  State  v. 
Addlngton,  77  Uo.  110.  which  case,  they  in- 
sist, involved  evezy  essential  feattn  of  the 
case  at  bar. 

In  State  v.  Addlngton,  supra,  the  defendant 
was  prosecuted  under  the  statute  of  this 
state  of  March  2A,  1881,  entitled  "An  act  to 
prevent  the  manufacture  and  sale  of  oleag- 
inous substances  or  compounds  of  the  same  In 
imitation  of  the  pore  dairy  products."  Acts 
ISSl.  p.  120.  In  sustaining  that  statute  this 
court  stated  concisely  the  ground  upon  which 
it  rests,  as  follows:  "The  central  idea  of 
the  statute  before  us  seems  very  maulf(^t 
It  was,  in  our  (^lnl<m,  the  prevention  of  fa- 
cilities tor  selling  or  manufacturing  a  spnrl'- 
oua  article  of  butter,  resembling  flie  geuolnr 
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irdck  BO  closely  In  Its  external  appearance 
u  to  render  It  easy  to  deceive  purchaeeni 
Into  buying  that  wblch  they  -would  not  buy 
bat  tor  the  deceixtlon.  Tlie  history  of  legla- 
Ution  on  this  subject,  as  well  as  the  phrase- 
ology of  the  act  Itself,  very  strongly  tends  to 
coQfimi  this  Tlew.  If  this  was  the  purpose  of 
tbat  enactment,  we  discover  nothing  in  Its 
proTisioos  which  enables  us  to  say  that  the 
legislature  exceeded  the  power  confided  to 
that  department  of  the  goTernment;  and,  un- 
less we  can  say  this,  we  cannot  hold  the  act 
as  being  anything  lees  than  valid."  Com- 
menting npon  this  decision,  Tledeman,  In  his 
work  on  Limitations  of  Police  Power  (page 
206),  says:  "But  the  only  valid  objection  to 
itt  saJe  la  the  close  resemblance  to  genuine 
butter,  and  the  consequent  opportunity  for 
the  peTpetiutlon  of  fraud.  And  this  was  th*? 
sole  ground  upon  which  the  constitutionaUty 
of  the  law  was  sustained  by  the  supreme 
fonrt  of  Missouri."  Xn  State  v.  liockstruck. 
136  Mo.  356,  38  S.  W.  317,  State  v.  Addington, 
Eopra,  was  reviewed  by  the  same  Judge  who 
wrote  It,  and  as  confirming  the  view  taken 
of  that  case  by  nedeman.  We  quote:  "We 
eoQsider  that  the  state  haa  the  same  right 
to  forbid  and  punish  the  manufacture  of 
counterfeit  butter  that  it  has  to  forbid  and 
punish  the  manufacture  of  counterfeit  coin. 
The  like  view  was  taken  by  us  of  the  validity 
of  the  act  of  1881  In  relation  to  the  manu- 
facture or  sale  of  Imitation  butter  (State  v. 
.Iddington.  77  Mo.  110),  though  the  latter  act 
contained  no  such  provisions  as  are  contained 
in  section  8  of  the  present  act  [Acts  1896.  p. 
ZT]."  It  will  be  observed  that  the  court 
dwells  In  both  cases  upon  the  fact  that  In 
both  acts  "the  evident  object  and  domlnat- 
iiig  Idea  was  to  prevwt  the  manufbctare  or 
^le  of  a  spurious  article  of  butter,"  and  upon 
this  ground  we  still  have  no  hesitancy  in 
titddlng  that  such  legislation  is  clearly  valid. 

Socb,  also,  vas  the  ruling  in  People  v. 
Areosberg,  lOB  N.  T.  123,  11  N.  E.  277,  In 
vhlch  the  act  was  entitled  "An  act  to  pre- 
Tent  deception  In  the  sale  of  dairy  products," 
and  It  was  forbidden  to  sell  any  article  "In 
imitation  or  semblance  or  designed  to  take 
the  place  of  natural  butter."  In  People  t. 
Marx,  98  K.  Y.  377,  2  N.  E.  20,  the  court  of 
appeals  hrid  an  act  of  the  legislature  Invalid 
vhlch  made  the  manufacture  out  of  any  ole- 
iglQouB  substance  or  compound,  other  than 
that  produced  from  unadulterated  milk  and 
cream,  any  article  designed  to  take  the  place 
of  butter,  etc.  Judge  Bapallo,  In  the  coiurse 
of  the  opinion,  after  stating  that  the  evidence 
disclosed  that  oleomargarine  was  a  perfectly 
bealthful  and  pure  article  of  food,  says:  "One 
of  the  learned  Judges  who  delivered  opinions 
at  the  general  term  endeavored  to  sustain 
the  act  on  the  ground  that  It  was  Intended 
to  prohibit  the  sale  of  any  artificial  com- 
pound as  genuine  butter  or  cheese  made  from 
Doadulterated  milk  or  cream;  that  it  was  the 
deilgn  to  deceive  which  the  law  rendered 
crlininaL  IS  that  were  a  correct  Interpre- 
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tatlou  of  the  act,  we  should  concur  with  the 
learned  Judge  in  his  conclusion  as  to  Its  va- 
lidity, but  we  could  not  concur  In  his  fur- 
ther view  that  such  an  ofiCeuse  was  charged 
in  the  indictment  or  proved  on  the  trial.  The 
prohibition  Is  not  of  the  manufacture  tx  aale 
of  an  article  designed  as  an  Imitation  of  dairy 
butter  or  cheese,  or  Intended  to  be  passed  off 
as  such,  but  of  an  article  designed  to  take 
the  place  of  dairy  butter  or  cheese.  Simula- 
tion of  butter  Is  not  the  act  prohibited." 
Again  tbe  court  says:  "It  appears  to  us  quite 
clear  that  the  object  and  effect  of  the  enacts 
ment  were  not  to  supplement  existing  pro- 
visions against  fraud  and  deception  by  means 
of  Imitations  of  dairy  butter,  but  to  take  a 
further  and  tx^der  step,  and,  by  absolutely 
prohibiting  the  manufacture  or  sale  of  any 
article  which  could  be  used  as  a  substitute 
for  it,  however  openly  and  fairly  the  char- 
acter of  tbe  substitute  might  be  avowed  and 
published,  to  drive  the  substituted  article 
from  the  market,  and  protect  those  eogaged 
In  the  manufacture  of  dairy  products  against 
the  competition  of  cheaper  substances  capa- 
ble of  being  applied  to  the  same  uses  as 
articles  of  food."  The  court  then  asks  the' 
question:  "Who  will  have  the  temerity  to- 
say  that  these  constitntional  prlncli^a  are 
not  violated  by  an  enactment  which  absolnte- 
Jy  prohibits  an  In^KUtant  branch  of  Industry 
for  the  BfAe  reason  that  It  competes  with 
anoth^,  and  may  reduce  the  price  of  an  ar- 
ticle of  food  for  the  human  race?"  Tbe 
court  held  that  statute  unconstitutional. 
Judge  Dillon,  In  his  admirable  work  on  ilu- 
nlclpal  Corporations  (4th  Bd.,  i  141,  p.  211).  In 
a  note  to  tbe  text,  says:  "We  cannot  refrain 
fn»a  expressing  our  ftiU  concurrence  In  the 
views  and  conclusions  of  the  court  aweals 
of  New  York  in  People  v.  Marx.  •  •  • 
The  Pennsylvania  act  of  1885,  under  which 
Powell  was  convicted  (Powell  v.  Corn^  114 
Pa.  St.  2€5.  7  Atl.  913,  and  affirmed  In  127  U. 
B.  678,  8  Sup.  CL  902,  1257,  32  L.  Ed.  253), 
makes  the  manufacture  and  sale  of  oleomar- 
garine, though  open  and  unconcealed,  a  crime. 
We  cannot  but  express  our  regret  that  the 
constltntlon  of  any  of  the  states  or  that  of 
the  United  States  admits  of  a  construction 
that  it  Is  competent  for  a  state  legislature  to 
suppress,  instead  ot  regulating,  under  flue 
and  imprisonment,  the  business  of  manufac- 
turing and  selling  a  harmless  and  eren 
wholesome  article,  if  the  legislature  chooses 
to  afiirm.  contrary  to  the  fact,  that  the  puUtc 
health  or  public  policy  requires  such  sup- 
pression. Tbe  record  of  the  conviction  of 
Powell  for  selling  without  any  deception  a 
healthful  and  nutritious  article  of  food  makes 
one's  blood  tingle."  At  first  blush  the  de- 
cisloas  In  the  Marx  and  Addington  Cases  may 
appear  to  collide,  but  upon  a  closer  view  It 
will  be  seen  that  the  court  of  appeals  dis- 
tinctly assets  to  the  doctrine  upon  which 
{  Judge  Sharswood  announces  the  Addington 
I  Case  rests;  for,  speaking  of  the  effort  to  ina- 
'  taJn  the  New  York  statute  on  the  ground 
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"that  It  was  Intended  to  prohibit  the  sale  of 
any  artlQclal  compound  as  genuine  butter  or 
cheese  made  from  unadulterated  milk  or 
cream;  that  It  was  that  design  to  deceive 
which  the  law  rendered  crlmlnal,"-~judge 
Rapallo  says:  "If  that  were  a  correct  Inter- 
pretation of  the  act,  we  should  concur  aa  to 
Its  validity."  As  the  oleomargarine  act  con- 
sidered In  the  Addlngton  Case  prohibited  Im- 
itation butter,  and  as  this  court  held  It  was 
valid  because  It  shut  the  door  against  the  de- 
sign to  perpetrate  fraud,  th^  great  underly- 
ing principle  of  both  cases  was  the  same, 
though  the  two  courts  might  differ  as  to  the 
meaning  of  the  words  of  tbe  two  acts. 

Does  the  act  of  May  lltb,  making  It  penal 
to  use  alum  In  the  preparation  of  baking 
powders,  bring  It  within  the  reason  of  State 
v.  Addlngton?  In  the  Addlngton  Case  there 
was  a  recognized  standard  for  the  article 
which  the  legislature  Intended  to  protect 
against  fraudulent  Imitation,  to  wit,  natural 
butter  made  from  pure  dairy  products  or  un- 
adulterated milk;  and.  In  accordance  with 
our  decision  In  that  case,  we  held  that  stat- 
utes enacted  to  i^event  the  imposition  of  a 
'  deception  upon  others  are  clearly  valid. 
<3ook  T.  State,  110  Ala.  40,  20  South.  360; 
Stolz  V.  Thompson,  44  Minn.  271,  46  N.  W. 
410;  State  v.  Marshall,  64  N.  H.  549.  16  Atl. 
210, 1 1*  E.  A.  61;  Waterbury  v.  Newton,  BO 
N.  7.  Law,  634,  14  Ati.  604;  Com.  T.  Hunt- 
ley, 166  Mass.  236,  80  N.  B.  1127,  16  L.  R. 
A.  889;  State  t.  Hoircan,  66  Minn.  183,  56 
N.  W.  688.  But  tbe  qaestlon  raised  on  tills 
record,  while  a.  kindred  (me,  Is,  we  conceive, 
dlfferost  It  seems  to  us  that,  In  tibe  nature 
of  things,  there  la  a.  wide  difference  be- 
tween legislation  prohibiting  or  regulating 
tbe  manufacture  and  sale  of  an  artlde  whicb 
Is  manufactured  with  a  design  to  Imitate  a 
standard  or  snperlw  article,  and  pass  It  off 
on  the  public,  whldi  cannot  readily  detect 
tbe  Imposition,  for  something  different  from 
what  It  I8.  and  the  manufacture  and  sale  of 
an  article  wtildi  in  tmth  and  fact  Is  admit- 
ted to  be  Innocnoos  and  healthful  and  In 
general  use,  and  about  which  there  Is  neither 
secrecy,  nor  Imitation  of  another  article  of 
conceded  parity  and  wholesomeness.  The 
Addlngton  and  similar  cases  settie  the  con- 
stitutionality of  the  former,  bat  do  not  reach 
the  latter.  As  the  case  at  bar  does  not  fall 
within  the  reasoning  and  purview  of  the  Ad- 
dlngton Case,  that  caiie  does  not  reach  the 
difficulty  here.  The  statute  upon  whldi  this 
prosecution  is  based  Is  not  based  upon  the 
Idea  of  Imitation  of  one  article  by  another. 
No  baking  powder  Is  recognized  as  tbe  stand- 
ard, as  Is  butter  from  unadulterated  milk  In 
the  oleomargarine  statute.  Here  the  statute 
must  be  upheld,  If  at  all,  npon  the  right  of 
tbe  legislature  to  make  all  needful  laws  to 
preserve  the  public  health.  The  right  of  tiie 
state  to  protect  the  health,  morals,  and  safe- 
ty of  Its  people  by  regulations  that  do  not 
Interfere  with  the  execution  of  the  powers  of 
the  general  government,  or  violate  rights 


secured  by  the  constitution  of  the  TTnited 
States,  is  now  recognized  by  all  courts  In  tbf  s 
country.   It  Is  peculiarly  a  legislative  func- 
tion.  While  It  Is  true  that  there  are  llmlta, 
miA&r  oar  system,  to  this  power,  we  must 
start  with  the  presumption  In  favor  of  tbe 
act   While  we  do  not  accede  to  the  proposi- 
tion that  the  legislature  can  arbitrarily  de- 
clare any  article  of  food  In  general  use,  and 
concededly  wholesome  and  Innocuous,  to  be 
unhealthy,  and  Its  production  and  sale  a 
crime,  and  would  have  no  hesitancy  In  de- 
claring such  Em  act  void  when  the  act,  on  its 
face,  disclosed  its  arbitrary  and  unreasonable 
character,  or  where,  as  in  the. Marx  Case.  99 
N.  T.  377,  2  N.  E.  29,  when  such  an  act  Is 
challenged  on  such  ground,  it  Is  admitted  by 
the  stete  that  the  prohibited  article  Is  in- 
nocuous and  beneficial  In  Itself,  and  Is  not 
made  In  Imitation  of  another,  or  with  a  view 
to  deceive  the  public,  but  is  made  and  vend- 
ed without  secrecy  and  without  Imitation  of 
any  other,  and  tbe  only  purpose  of  the  law 
Is  to  prevent  competition,  still  we  find  our- 
selves confronted  In  this  case  with  a  state 
of  facts  essentially  different  fnHn  that  pre- 
sented to  the  court  In  the  Marz  Case.  While 
def^dant  offered  much  evidence  to  show 
that  alum  baking  powdns  were  a  useful  and 
harmless  preparation,  there  la  no  galnsaylnar 
the  fact  ttMt  the  stete  offered  much  patln«it 
testimony  to  the  contrary.    That  there  has 
long  existed  a  strong  prejudice  against  the 
use  of  alum  In  the  making  of  bread,  must  be 
conceded.    Whether  the  prejudice  Is  well 
founded  Is  another  matter.  As  eariy  as  the 
thirty-seventh  year  of  the  reign  of  George 
tbe  Third  the  British  parilament  absolutely 
prohibited  the  use  of  alum  In  the  making  of 
bread.    St  37  Geo.  HL  c.  98,  S  21.   And,  Ir^ 
respective  of  the  statute.  It  was  held  Indicta- 
ble to  use  It  In  large  quantities.    Rex  t. 
Dlx<m,  4  Gamp.  12.   Such  seenu  still  to  be 
the  statute  law  of  Bi^land.   Bread  Act  1836; 
1  Cblt  Eng.  St  tits.  "Bread"  and  *'Adnltera- 
tion  of  Foods."   Several  states  of  onr  Union, 
while  not  going  to  the  extreme  of  oar  gen- 
eral assembly,  have  statutes  passed  with  a 
view  to  the  protection  of  the  puUlc  against 
these  alam  imwdera,       requiring  that  the 
cans  In  which  they  are  sold  shall  give  notice 
that  Ihey  contain  alum;  and  these  acts  have 
been  sustained  as  faliiy  within  the  police 
power  of  the  state.   This  court  In  view  of 
this  sharp  conflict  of  testimony  as  to  tbe . 
noxious  or  Innocuous  character  of  alum  bak- 
ing powders,  cannot  take  Ju^dal  notice  that 
these  powders  are  a  perfectiy  Innocuous 
preparation.    Under   these  drcamstances. 
then,  are  we  to  hold  that  the  court  of  crim- 
inal correction  erred  In  not  passing  upon  tbe 
question  of  fact  t«idered  to  him.  and,  hav- 
ing found  the  fact  In  not  deciding  the  law 
constitutional  or  unconstitutional,  according- 
ly as  it  appeared  to  him  to  be  harmful  and 
deleterious,  or  harmless  and  innoxious?  "If 
80,"  as  was  said  In  Peoirfe  v.  Glpperly,  101 
N.  Y.  634,  4  N.  B.  107.  affirming  37  Hun.  324. 
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by  the  court  of  appeals  of  New  York  (die 
same  court  which  decided  People  t.  Harx, 
9D  N.  Y.  m.  2  N.  E.  2^,  "the  conrt  must 
cliarge  the  jury  In  each  case  that,  If  they 
find  milk  bdow  that  atandard  Is  nnirtiole- 
some,  then  the  statute  is  constitutional;  If 
iher  find  It  to  be  whotesome,  Cben  the  stat- 
ute Is  mtconatltutlonal.  Evidently  a  consti- 
tntloual  question  cannot  be  settled,  or.  rath- 
er, unsettled.  In  that  way-  Tbe  constitution- 
ality would  TaT7  ^th  the  varying  judgments 
of  juries."  Substitute  alum  belting  powders 
for  mflk,  and  we  hare  the  rule  applicable  to 
this  case.  Long  before  the  decision  of  the 
court  <tf  appeals  in  tbat  case,  however,  Judge 
Leonard,  of  this  court,  in  State  v.  Rich,  20 
Uo.  396,  had  said:  *'Xf,  whenever  any  act 
done  under  the  authority  of  the  law  came 
in  question  collaterally,  the  constitutionality 
of  the  law  could  be  contested,  then  the  trlnl 
of  the  main  issue  must  necessarily  be  delayed 
until  the  prel  1ml nary  fact  upon  which  the 
validity  of  the  cmtested  l^slatlve  act  de- 
pended should  be  first  tried  and  determined, 
upon  testlmtmy  which,  being  different  In  dif- 
ferent cases,  might  involve  the  absurdity  of 
deciding  tiie  law  constitutional  one  day  and 
unconatltnttonal  tbe  next."  And  he  held  the 
evidence  Inadmissible.  What,  then.  Is  the 
test  when  the  constitutionality  of  an  act  of 
the  legislature  to  assailed  as  Invading  the 
right  of  tbe  cftlsai  to  use  his  facidtles  la  the 
production  of  an  article  for  sale  for  food  or 
drink?  We  answer  that  If  It  be  an  article 
so  universally  conceded  to  be  wholesome  and 
innoxious  that  the  court  may  take  Jndldal 
notice  of  It,  the  legislature,  under  the  consti- 
tution, has  no  right  to  absolutely  prohibit  it; 
but.  If  there  Is  a  dispute  as  to  the  fact  of  Its 
wholesomeness  for  food  or  drink,  then  the 
I^lalature  can  either  regulate  or  prohibit  It 
The  constltntlonallty  of  tbe  law  la  not  to  be 
determined  upon  the  questint  of  fact  In  each 
rase,  but  the  courts  determine  fbr  themselves 
upon  the  fundamental  principles  of  our  con- 
stitution, whldi  vesta  tbe  legislative  power 
in  the  general  assembly,  and  the  rule  of  con- 
struction, adopted  by  our  courts,  "that  an  act 
of  the  I^slature  is  not  to  be  declared  v<M 
unless  the  violation  of  the  constitution  is  so 
oianlfest  as  to  leave  no  room  for  reasonable 
doubt"  Com.  V.  Smith,  4  Bin.  117;  Cooley. 
Const  Urn.  (6th  Ed.)  216;  State  v.  Nelson 
(Ohio  Sop.)  39  N.  B.  22.  The  cases  abound, 
in  tbe  greatest  courts,  state  and  federal,  in 
which  this  limitation  has  been  set  upon  their 
own  authority  by  tbe  greatest  Judges  who 
have  innmlned  our  Jurisprudence.  Ogden  v. 
Sanndera,  13  Wheat  213,  6  L.  Bd.  606;  Sink- 
Jng-Fund  Cases.  99  U.  S.  700.  2S  L.  Bd.  496; 
In  re  Wellington,  16  Pick.  87;  Pwry  v.  Keene, 
36  N.  H.  514.  In  this  last  case  Ladd.  J.,  aald: 
"Oertainly  It  to  not  for  this  court  to  shrink 
from  the  dlschazve  ct  a  constitutional  duty; 
bat  at  the  same  time,  It  is  not  fw  tUs 
brandi  cC  the  government  to  set  an  emmple 
ef  oienMcbment  upon  the  province  of  the 
etiwrt.  It  Is  only  the  enondatlon  oi  a  rule 
SI  S.W.— 12 


that  to  now  elementary  In  the  American 
states  to  say  that  before  we  can  dectore  thto 
law  unconstitutional,  we  must  be  fully  satis* 
fled^eatlsfled  beyond  a  reasonable  doubt- 
that  the  purpose  tar  which  the  tax  Is  autiior 
ized  la  private,  and  not  public."  Keeping  In 
view  this  cardinal  principle  for  our  guidance, 
how  can  we  say,  in  view  of  the  CMitradictray 
evidence  as  to  the  effect  on  the  health  of 
bread  made  vritb  alum  baking  powders,  that 
I  the  legislature,  beyond  a  reasonable  doubt, 
I  transcended  its  constitutional  right  in  prohlb- 
1  iting  the  use  of  alum  In  bread?  We  are  not 
I  authorised  to  do  so.  It  may  be  argued  with 
I  great  force  that  a  statute  similar  to  the  Mln- 
I  nesota  statute  would  be  sufficient  for  the  pro- 
'  tectlon  of  purchasers  who  have  a  prejudice 
I  against  these  powders.   It  may  l>e  that,  la- 
the small  quantltiea  now  used  in  these  alum 
powders  generally.  It  cannot  be  shown  tbat 
any  particular  person  has  evw  lost  his  health 
from  tbslT  use.    But  that  the  l^;ldature 
deemed  their  use  deleterious  cannot  be  de- 
nied, and  there  is  no  such  conclusive  evidence 
to  the  contrary  as  to  justify  this  court  in 
holding  that  this  act  Intended  for  the  benefit 
of  the  public  health.  Is  void.  The  mere  wls- 
;  dom  or  unwisdom  of  the  act  Is  not  for  us  to 
i  decide.  The  judgm^it  must  be,  and  is,  af- 
:  Armed. 

SHERWOOD.  P.  J.,  and  BURGBBS,  J„  con- 
cur. 


• 

CHANCE  V.  JENNINGS  et  aL 

(Supreme  Court  of  Hlssouri,  IMvisIon  No.  1. 
Feb.  12, 1901.) 

BQDITT— PLBADWO— PBTrriON'  —  AMENDHEINT 

—  CONFORHING  TO  PROOF  —  BXCEPTiONS  — 
TIME   TAKBa<—DaBn>—HORTOA.aE— EVIDENCE 

—  SUFPICIBNT  —  ESTOPPEL  IN  PAIS  —  NOT 
PLEADED— LACHBS—PINDINO — CON  VETANCB 
— DBFRAUDINQ  CREDITORS— HOMESTEAD. 

1.  In  a  proceeding  In  equity  to  hare  a  deed 
absolate  on  its  face  declared  a  mortgage.  It  was 
not  error  for  tbe  court  to  allow  complainant  to 
amend  hia  petition  to  conform  to  the  facts  as 
proved,  before  the  entry  of  the  final  decree, 
where  no  new  cause  of  action  was  stated  by 
such  amendment. 

2.  Where  complainant  was  allowed  to  amend 
his  petition  before  the  enttj  of  the  decree  to 
conform  to  the  facts  proved,  and  no  exception 
was  made  by  defendants  at  the  time,  nor  any 
aa^^ment  of  such  amendment  as  error  on  the 
motion  for  a  new  trial,  such  amendment  can- 
not be  urged  as  error  in  the  appellate  etmrt 
for  the  first  time,  since  an  exception  must  not 
only  be  taken  to  the  alleged  error  at  the  time, 
but  mast  also  be  urged  in  a  motion  for  a  new 
trial,  and  made  part  of  the  record  by  the  bill 
of  exceptions. 

S.  Plaintiff  executed  to  tbe  defendant  a  note 
for  tbe  amount  defendant  had  paid  to  relieve 
plaintiff's  property  from  two  trust  deeds,  and, 
for  the  purpose  of  securing  tbe  same,  plaintifE 
gave  defendant  a  warranty  deed  of  his  home- 
stead. At  tbe  same  time  defendant  executed 
a  quitclaim  deed  to  the  premises,  and  dgned, 
with  the  plaintiff,  a  memorandum  on  the  oat^ 
of  the  note  that,  on  the  payment  of  the  note, 
the  plaintiff  should  receive  tbe  quitclaim  deed, 
but,  if  default  was  made  in  the  payment  of 
the  debt  or  interest,  the  defen^nt  should  can- 
cel the  debt  and  treat  the  conveyance  aa  abr 
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l«te.  The  d^endut  had  demanded  a  warrant/ 
deed  as  security  to  avoid  tbe  expense  of  fore- 
doifaig  a  mortgage  In  case  of  default.  Plain- 
tiff coDtinoed  to  occupy  the  premises,  which 
were  worth  considerabie  more  than  the  amount 
ot  the  nttte,  without  paying  rent,  until  ousted 
by  an  innocent  parchaaer  of  the  property.  The 
intereet  when  due  was  paid,  hdo  on  maturity 
the  amount  of  tbe  priadpal  was  tendered  in 
payment,  which  was  refused.  Beid  sufficient 
evidence,  in  a  proceeding  in  equity  to  have  the 
deed  declared  a  mortgage,  to  support  a  finding 
that  tbe  deed,  though  absolute  on  its  face,  was 
a  mortgage. 

4.  Where  plaintiff  had  executed  a  warranty 
deed  absolute  on  its  face  as  security  for  a 
three-^ear  note,  with  the  defeasance  indorsed 
thereon,  and  had  paid  interest,  without  objec- 
tion, to  a  transferee  of  the  note,  such  facu 
not  having  been  pleaded  or  set  up  in  defense 
in  the  lower  court,  the  defendant,  in  a  pro- 
ceeding to  dedare  the  deed  a  mor^ge,  could 
not  urge  for  the  first  time  in  tbe  appellate 
conrt  that  plaintiff,  by  such  payment  of  inter- 
est, was  estopped  from  enforcing  the  contract 
on  the  note,  since  an  estoppel  in  pais  is  an  af- 
firmative defense,  and  must  be  pleaded. 

5.  Plaintiff  executed  a  warranty  deed  abso- 
lute on  its  face  as  security  for  a  three-year 
note,  on  which  the  defeasance  contract  was  in- 
dorsed. Defendant,  six  months  later,  conTey- 
ed  tha  property,  and  transferred  the  note  to  bis 
brother,  without  plaintiff' b  knowledge,  wlw  dis- 
covered the  fact  when  the  annual  Interest  be- 
came due.  Plaintiff  paid  the  interest  to  such 
grantee,  and,  by  tbe  acts  of  the  original  grantee, 
was  led  to  beUeve  that  the  contract  would  ba 
carried  out  by  such  transferee.  Plaintiff  con- 
tinued in  possession  of  the  property  without 
paying  rent  until  ousted  by  an  innocent  pur- 
chaser of  the  property.  A  month  before  the 
maturity  of  tbe  note,  plaintiff  tendered  tbe  prin- 
dpal.  wttb  interest  to  maturity,  and  demanded 
a  performance  of  the  contract.  On  refusal  to 
accept  the  money  tendered,  this  action  to  have 
the  deed  declared  a  mortgage  was  tirought. 
Bel4,  that  the  plaintiff  was  not  precluded  from 
invoking  the  aid  of  equity  by  his  failure  to 
bring  the  action  as  soon  as  tbe  transfer  of  the 
note  and  property  was  discovered,  since  by  the 
defendant  8  acts  he  was  induced  to  believe  the 
contract  would  be  performed. 

6.  Od  an  issue  whether  a  deed  absolute  on  its 
face,  given  to  secure  a  note,  was  executed  £or 
'the  purpose  of  defrauding  the  grantor's  other 
creditors,  a  finding  of  the  trial  court  that  tiie 
deed  was  not  executed  for  such  purpose,  there 
being  evidence  to  support  it,  will  not  be  set 
aside  by  tlie  appellate  court. 

7.  Where  a  deed  of  a  homestead,  sbsolnte  on 
ita  face,  was  i^ven  as  security  for  a  note,  with 
the  agreement  that  on  payment  of  tbe  note  the 
pnH>erty  was  to  be  deeded  back,  the  contention, 
in  a  proceeding  to  have  tbe  deed  declared  a 
mortgage,  that  the  deed  was  executed  for  tbe 
purpose  of  defrandia<  the  grantor's  creditors,  is 
whnoat  merit,  dnc«  a  homestead  is  not  sub- 
ject to  tbe  claims  of  general  creditors. 

Appeal  from  circuit  coort,  Boone  covntyi 
John  A.  Hockaday,  Judge. 

Bill  by  B.  B.  Chance  against  W.  W.  Jen- 
nings and  another.  From  a  decree  in  favor 
of  the  complainant,  the  defendants  appeal. 
Affirmed. 

Fry  t  Clay  and  B.  S.  Booth,  for  appellants. 
J.  H.  Cupp  and  Tmnei  4l  Hinton,  for  reapond- 
ent 

BOBINSON.  J.  TUa  la  a  proceeding  Itt 
equity  bronght  by  tbe  former  owner  of  cer- 
tain real  estate  In  Boone  county  against  W. 
W.  and  8.  J.  JauDinga,  the  general  object  and 


nature  of  wmcfa  is  to  have  a  deed  absolute 
on  ite  face  declared  a  mortgage,  and  to  ob- 
tain a  reconveyance  ot  a  part  of  the  property 
included  therein,  and  to  recover  the  excess 
in  value,  above  the  debt,  of  a  part  ot  the  prop- 
erty vhleh  had  been  conveyed  away  by  tbe 
grantee.  Tbe  statement  made  by  the  coun- 
sel for  the  plaintiff  seems  to  be  full,  clear, 
and  Impartial,  and  we  therefore  adopt  tbe 
following  portion  thereof:  "The  petition  al- 
leged. In  substance,  tbat  on  tbe  16th  day  of 
February,  ISM,  the  plaintiff  executed  and  de- 
livered to  the  defendant  W.  W.  Jenninga  hla 
certain  promlsAory  note  of  that  date  for  tbe 
sum  of  $837,  due  in  three  years,  with  eigbt 
per  cent  Interest  from  date,  and  that  at  tbo 
same  time,  for  the  purpose  of  securing  sajii 
note,  be  conveyed  a  forty-acre  tract  of  laud 
to  said  defendant  by  deed  of  general  vrar- 
ranty,  and  also  transferred  to  him  a  title 
bond  under  which  he  held  a  twenty-acre 
tract,  and  that  contemporaneously  therewith 
a  written  memorandum  was  indorsed  on  the 
back  M  tbe  note  providing  that  the  plaintiff 
should  bave  a  reconveyanoe  of  the  property 
upon  payment  of  tbe  debt  and  interest  at  or 
boCwe  maturity;  that  thereafter  the  defend- 
ant W.  W.  Jennings,  without  plalutiff'if 
knowledge  or  omamt,  conveyed  the  forty- 
acre  tract,  which  was  worth  largely  more 
than  the  debt,  to  tbe  defendant  S.  J.  Jen- 
nings, and  that  thereafter,  in  1896.  S.  J.  Jen- 
nings wrongfully  conveyed  said  tract  to  an  in- 
nocoit  purchaser;  that  plaintiff  bad  paid  the 
annual  interest  on  said  note  as  the  same  be- 
came due,  and  btfon  the  maturity  thereof 
caused  tbe  full  amount  of  the  note  and  inter- 
est to  maturity  to  be  tendered  to  the  defend- 
ant W.  W.  Joonlngs,  who  refused  to  accept 
tbe  same.  Tbe  plaintiff,  by  his  bill,  wbiuii 
was  filed  before  maturity  of  this  note,  offered 
to  pay  wbatevcc  tbe  court  might  And  due 
thereon,  and  this  offar  was  renewed  In  open 
court  at  tbe  trial,  answer  of  tbe  defend- 
ant W.  W.  Jennings,  which  is  rathw  out  of 
the  ordlnaiy,  cuisisfeed:  (1)  Of  a  general  de- 
nial; (2)  of  u  aUegatlon  to  tbe  effect  that 
the  plalndff  bad  cmveyed  tbe  property  in 
controvecsy  to  bim  for  the  puipcwe  and  wldi 
tiie  view  oC  paying  to  him  a  note  dm  him 
of  $m,  doe  three  years  after  data^  with  all 
IntMest  due  thereon.*  bnt  that  such  coavey- 
ance  was  nude  on  the  plalnUff'a  part  for  tbe 
purpose  of  defrauding  bis  other  oedltors; 
(S)  of  an  admiisloD  Ibat  defradant  had  sigoed 
the  following  manorandmn  on  the  back  ot 
the  note:  'Bhoold  E,  B.  Ohance  pay  this  note 
on  or  before  due,  and  keep  the  annual  Int^ 
est  paid  each  year,  he  aball  be  entitled  to 
deed  herewith;  but  If  he  falls  to  pay  tbe  an-, 
nual  Interest  when  due,  or  pay  entire  note, 
said  Jennings  or  his  legal  KpresentativaB  may 
cancel  deed  and  this  note,  and  declare  the 
conveyance  void  and  of  no  force,'— coupled 
vrith  aa  averment  Ibat  sodi  menorandum 
was  IfMnficient  under  the  statute  ot  frauds. 
TbB  answer  ot  tbe  defendant  B.  J.  Jenadngs 
was  a  general  denial.  The  evidence  showed 
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that  the  plaintiff  bad  owned  the  forty-acre 
tract  for  some  ten  cur  twelve  years,  during 
all  of  wlilcta  time  be  bad  ooonpled  It  wltb  his 
famUj  as  a  hconeatead,  and  had  planted  on 
H  quite  a  larce  orchard,  which  gave  it  lt» 
dilef  value.  He  alao  held  a  title  bond  to  a 
tweD^-racre  tract  adjolaing,  whicb  he  bad 
parciiaaed  in  1881  from  the  Rollins  execotors, 
oo  which  he  had  made  one  paymmt  of 
This  twenty-acre  tract  was  unimproved  land, 
and  Ite  ralue  did  not  exceed  the  amount 
of  the  KoUlDs  debt,  but  the  forty-acre  tract 
was  well  improved,  and  the  court  found  its 
value  to  be  41,fi00.  These  two  tracts  consti- 
tuted all  of  the  real  estate  owned  by  the 
plalatifC,  and  In  fact  aubstantlaUy  all  of  hie 
^perty  of  any  description.  The  forty-acre 
tract  was  Incombered  by  a  flnrt  deed  of  trust 
in  fftTor  of  tbe  Lombard  InvcaimMit  Com- 
pany, tor  some  $8S0.  by  a  Bec<nd  deed  of  trust 
in  taTor  of  Dr.  A.  Wallace  for  some  l(20O.  and 
by  a  mechanic's  Uen  for  some  980  or  935.  In 
additlcm  to  these,  the  plaintitt  owed  between 
$105  and  9U0  as  the  balance  of  the  purchase 
price  on  the  twenty-acre  tract,  and  an  unse- 
cured debt  of  about  9200  to  the  defendant  W. 
W.  Jemdncs.  Tba  ttolders  of  the  two  deeds 
of  troat  wiere  pressing  the  plaintiff  tor  pay- 
ment; and.  shortly  before  the  eonT^ance  In 
conttowsy  was  made,  had  caused  the  trus- 
tee to  odrcrtlae  the  Corty-acre  tract  tar  sale. 
Atter  making  wreral  fCtten^pts  to  raise  the 
monej,  the  plaUttlfl  api^led  to  W.  W.  Jen- 
nings, wbo,  tn  wder  to  get  his  own  debt  se- 
cured, agreed  to  take  up  all  the  lien  debts 
against  the  two  tracts.  These  four  debts  and 
intersst,  togetbw  with  the  debt  to  Jennings, 
amonnted  to  ^7.  To  carry  out  the  arrange- 
ment, ttw  plaintiff.  Ml  the  lOtia  day  of  Febru- 
ary. 1894.  executed  and  d^rered  to  the  de- 
fOkdaBt  Us  iinmlss«y  note  tos  that  amount, 
due  tliree  years  afttt  date,  and  the  latter 
paid  off  the  two  mortgages  and  mechanic's 
Uen,  and  partially  satlsfled  the  vendor's  Uen 
on  the  twenty-acre  tract  At  the  same  time 
tbe  note  ivas  glvcm,  the  plaintiff,  for  the  pmv 
pose  of  ssenilikg  it  ooaveyed  to  the  defmd- 
ant  his  forty-acre  homestead  tract  by  deed 
oC  general  warranty,  and  also  transferred  to 
him  tbe  title  bmd  to  the  twenty-acre  tract 
jennlafs  xeqnlred  the  plaintiff  to  0Te  an  ab- 
solute deed  Instead  of  a  deed  of  trust  so  a> 
to  amid  tba  tronbla  and  expeam  of  a  foreclo- 
sure sale  In  case  of  defiault,  which  he  seems 
to  have  regarded  as  a  practical  certainty.  As 
B  part  of  tbe  same  transaction,  the  defendant 
signed  ud  aeknowle^ed  a  quitclaim  deed 
ceoouTeying  tbe  property  to  tbe  plaintiff,  and 
thla  was  iriaced  In  an  envelope  along  with 
the  note  on  which  had  been  placed  a  memo- 
random  signed  by  both  parti ea,  proving  that 
afion  payment  of  the  note  the  idalntiff  ahould 
receive  the  quitclaim  deed,  but  If  defaalt 
was  made  In  the  payment  of  the  debt  In- 
terest tiie  defendant  W.  W.  Jwalngs  should 
have  tbe  right  to  cancel  the  deM.  and  treat 
the  conveyance  as  abstdnte.  It  was  agreed 
between  the  parties  at  the  time  that  tbe  quit- 
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claim  deed  should  be  placed  In  the  bank  un- 
til the  plaintiff  either  redeemed  or  made  de- 
fault, and  that  nntU  defaalt  was  made  that 
he  should  retain  possession  of  the  premlaes. 
On  the  21th  of  September.  1894,  the  defendant 
conveyed  the  tarty-acre  tract  to  his  brother 
S.  J.  Jennings,  by  deed  of  general  warranty, 
and  at  the  same  time  indorsed  the  note  over 
to  him.  This  conveyance  was  made  without 
consulting  tbe  plalntltr,  and  It  Is  not  claimed 
that  he  had  any  knowledge  of  It  .untU  some 
time  afterwards.  When  the  first  year's  in- 
terest was  about  to  fall  due,  the  plaintiff 
went  to  W.  W.  Jennings  to  pay  it  and  was 
then  informed  that  S.  J.  Jennings  held  the 
note,  and  that  the  interest  should  be  paid  to 
him.  S.  J.  Jennings  made  some  objection 
about  receiving  tbe  Interest  but  finally  did 
so.  There  was  also  some  hitch  about  the  sec- 
ond year's  Interest,  which  S.  J.  Jennings 
finally  received  a  day  or  so  after  it  was  due. 
About  a  month  after  tbe  receipt  of  the  sec- 
ond year's  interest  S-  J-  Jennings  conveyed 
the  land  to  Joseph  Qckley,  an  innocent  pur- 
ehaaer,  and  be  evicted  the  plaintiff  under  a 
jadgmoit  in  ejectment  in  Octobw,  1896. 
About  the  1st  of  January,  18»7,  the  plaintiff 
tendered  tbe  fnU  amount  of  the  note  and  in- 
terest to  maturity  to  W.  W.  Jennlncs,  wbo 
declined  to  receive  It  snd  tbereapon  this  ac- 
thm  was  b^nn.  Tbe  ctrenit  coort  found  all 
tbe  Isnes  for  plaintiff,  and  gave  Jndgmoit 
against  W.  W.  Jennings  for  9B66.S0,  being 
the  difference  between  the  amount  of  ttv 
debt  and  the  value  of  tbe  forty-acre  tract 
and  decreed  a  reoenveyance  of  tbe  twenty- 
acre  tract  and  a  canceHation  at  the  note  for 
9e87.ai  given  Iv  plaintiff  to  W.  W.  Jomlngi 
on  Febmary  16^  1804.  Fmn  tbat  Judgmrait 
delendanta  have  appealed."  After  tbe  evi- 
dence was  dosed,  plaintiff  wss  permitted  bf 
tbe  court  to  amend  the  petition  so  as  to  cm- 
form  to  tbe  facts  proven  touching  the  man- 
ner of  the  transfer  to  defendant  W.  W.  Jen- 
nings of  tbe  20-acre  tract  The  propriety  of 
aUowlDg  such  amendment  is  dttUenged  by 
eotmeel  for  aroellants,  on  tbe  grooad  that  the 
amended  petltlott  changes  tbe  cause  of  ac- 
tion with  respect  to  defendants'  UabUltlea  aa 
to  tbe  304ere  tract  agalpst  which  the  de- 
fendanto  had  no  etppertnuHy  to  be  beard. 

There  was  no  error  In  permitting  p^fnt*ff, 
before  tbe  entry  of  the  final  decree,  to  amend 
his  petition  so  as  to  oonftwm  to  the  im>of  as 
to  the  tranafOT  of  the  Sl^wre  tact  espedalty 
when,  as  here,  such  amendmoit  in  no  wise 
changes  the  cause  of  action.  Wslday  v. 
Jones,  78  Uo.  178;  Insuianoe  Oo.  t.  Smith, 
117  Mo.  am.  22  &  W.  623. 

Moreova.  this  ofajectlon  coums  too  Isite. 
Mo  such  matter  was  complained  of  In  tbe 
drcnit  court  ettiker  In  the  motion  ior  a  new 
trial  or  otberwlBe,  and  therefore  cannot  for 
the  first  time  be  raised  here.  In  order  to 
give  Uils  court  a  right  to  review  raUngs 
which  are  merely  matters  of  exception,  the 
exc^tlea  must  not  only  be  taken  at  tbe  time, 
but  they  must  again  be  bnra^t  fenrard  In  a 
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motion  for  a  new  trial  as  grounds  therefor, 
and  be  made  matters  of  record  by  bill  of  ex- 
cepttons.  Cbllds  t.  Railroad  Co..  117  Mo. 
414.  23  S.  W.  373;  Nichols  v.  Stevens,  123 
Mo.  96,  2S  S.  W.  578,  27  S.  W.  618.  In  this 
state  the  doctrine  is  well  settled  that  a  con- 
veyance, though  absolute  In  form.  If  intend- 
ed at  the  time  of  its  execution  as  a  security 
for  a  debt  may  be  deemed  by  a  court  of 
equity  as  a  mortgage,  and  the  grantor  per- 
mitted to  redeem.  Nor  Is  It  absolutely  essen- 
tial In  all  cases,  in  order  to  satisfy  the  re- 
quirements of  the  statute  of  frauds,  that  a 
written  defeasance  Bhonld  have  been  enter- 
ed Into  between  the  parties;  for  If  there  Is 
a  denial  of  the  trust  character  of  the  con- 
veyance by  the  grantee,  as  in  this  case,  equi- 
ty will  treat  such  denial  as  a  fraud  on  tala 
part,  and  thus  hold  him  as  firmly  to  the  ver- 
bal defeasance  as  though  it  had  been  a  form- 
al written  one. 

The  effect  to  be  given  to  conveyances  of 
the  character  of  the  one  In  question  has  fre- 
quenUy  been  before  this  court.  Wilson  v. 
Dmmrlte,  21  Mo.  325,  In  many  of  Its  essen- 
tial features.  Is  similar  to  the  present  case. 
There  an  accounting  was  ordered  for  the  val- 
ue of  the  land  sold,  and  a  reconveyance  of 
the  residue  decreed.  "The  only  difficulty," 
said  Leonard,  J.,  who  wrote  the  opinion  In 
that  case,  "is  the  ascertaining  of  the  charac- 
ter 01  the  transaction.  When  It  It  once  as- 
certained to  be  a  mortgage,  all  the  conse- 
quences of  account,  redemption,  and  the 
like  f<dlow.  notwithstanding  any  stipulation 
to  the  contrary."  In  the  more  recent  case 
of  Bobb  T.  Wolff.  148  Mo.  885,  49  8.  W.  996. 
It  was  said:  "While  the  courts  have  applied 
many  teats  to  disclose  the  true  nature  of 
the  Inaisaction,  whether  an  absolute  deed  or 
a  mortgage,  the  true  test  and  essential  requi- 
site haa  been  the  continued  existence  of  a 
debt  fnun  the  grantor  to  the  grantee  In  the 
deed.  If  there  was  no  debt,  the  Instmmait 
cannot  be  a  mortgage,  whatever  else  it  may 
be;  but,  if  the  Investl^tion  develops  an  exist- 
ing Indebtedness  by  the  grantor  to  the  gran- 
tee, evidenced  by  bond  or  note  or  like  agree- 
ment not  discharged  by  the  conveyance,  the 
courts  have  with  great  unanimity  construed 
the  deed  to  be  only  a  mortgi^."  In  Boaik 
V.  Beasly.  138  Mo:  4SS,  40  &  W.  im,  this 
language  is  used:  "So.  also,  if  the  convey- 
ance is  ^ven  In  consideration  of  a  previous 
debt  due  by  the  grantor  to  tiie  grantee,  and 
the  debt  still  remains  so  that  the  grantee 
may  enforce  it  sgalnst  the  grantor,  the  con- 
veyance will  be  held  a  mwtgage."  Many 
other  cases  to  the  same  effect  might  be  in- 
stanced, but,  as  the  above  authorities  are  so 
particularly  applicable  to  this  case,  they 
must  control  Its  determtaiation.  Tested  by 
the  principles  and  Illustrations  of  those 
cases,  the  trial  court  was  amply  wairanted 
In  finding  that  the  deed  In  question,  though 
absbluto  In  form,  was  simply  Intended,  at  the 
time  of  Its  execution,  as  a  security  tor  a  debt 

▲  careful  reading  of  the  evidence  shows 


that  this  conveyance  of  plaintiff's  homestead 
originated  in  an  effort  on  the  part  of  plaintiff 
to  raise  the  necessary  funds  with  whicta  to 
liquldste  certain  mortgage  and  other  Uea  In- 
debtedness then  existing  against  It  together 
with  an  unsecured  debt  doe  defendant  W. 
W.  Jennings;  that  plaintiff  also  owed  about 
(100  on  account  of  the  purchase  price  of  the 
20-acre  tract;  and  that  In  the  aggregate,  his 
indebtedness  that  defendant  agreed  to  as- 
sume and  pay  off  amounted  to  (937.90;  and 
that  the  land  conveyed  to  defendant  W.  W. 
Jennings  to  secure  him  on  account  of  said 
debts  and  assumptions  was  worth  about  91.- 
009.  As  above  suggested,  tlie  holders  of  the 
original  Indebtedness  were  vigorously  urging 
plaintiff  for  settlement  at  that  time.  In- 
deed, the  40-acre  homestead  tract  had  actual- 
ly been  advertised  for  sale  under  one  of  the 
prior  mortgiMESs  against  it  Just  a  short  time 
before  the  execution  of  the  conveyance  in 
question.  After  several  Ineffectual  efforts  to 
borrow  the  money  elsewhere,  plaintiff  ap- 
plied to  defendant  W.  W.  Jennings,  who.  ft 
seems,  with  a  view  of  getting  bis  own  debt 
secured,  finally  agreed  to  pay  all  the  lien  in- 
debtedness against  both  of  plaintiff's  tracts 
of  land,  amounting,  as  before  stated  (Includ- 
ing defendant's  then  debt),  to  the  warn  of 
(987.30.  It  also  appears  that  In  consummat- 
ing this  arrangement  plaintiff  executed  and 
delivered  to  W.  W.  Jennings  his  negotiable 
promissory  note  for  the  last-named  sum,  due 
In  three  years  after  tiie  date  thereof,  and  In 
order  to  secure  the  payment  of  said  note, 
plaintiff  made  an  absolute  deed  to  the  40-acre 
tract  and  assigned  to  Jennings  his  bond  for 
a  deed  to  the  twenty-acre  tract;  that  the 
conveyance,  at  defendant's  request  was 
made  absolute.  Instead  of  a  mortgage,  to 
avoid  the  expense  of  a  foreclosure  proceed- 
ing In  the  event  plaintiff  would  be  unable  to 
comply  with  his  part  of  the  agreement;  that 
plaintiff  was  to  remain  In  possession  of  the 
premises  nntil  default  in  the  payment  of  the 
note  hj  him  should  be  made;  that  he  did  ac- 
tually remain  In  possession  of  the  property 
until  ousted  In  Novembw.  189S,  undtt  eject- 
ment  proceedings  Instituted  by  Joseph  Bck- 
ler,  who.  It  seems,  was  an  Innocoit  purchas- 
er of  the  40-acre  tract  having  acquired  same 
by  successive  conveyances  from  W.  W.  &  S. 
J.  Jennings;  that  at  the  same  time,  and  con- 
temporaneous with  the  making  of  the  deed 
by  plaintiff,  the  defendant  W.  W.  Jcranb^ 
si^ed  and  acknowledged  a  quitelalm  deed 
recMiveylng  tlie  40-acre  tract  to  plataiUff  for 
the  recited  consideration  of  (887.31,  which, 
togethw  with  the  note,  was  inclosed  In  an 
envelc^,  and  on  the  back  of  the  note  was 
written  the  memwandum  above  mentioned, 
signed  by  both  plaintiff  and  W.  W.  Jaulngs, 
providing,  in  substance,  that  upon  payment 
of  the  note  and  Interest  said  quitclaim  should 
be  delivered  to  the  plaintiff,  but  In  tiie  event 
that  default  was  made  In  the  payment  of  the 
note,  or  an  Installmoit  of  Interest  thereon, 
as  It  became  due,  the  said  W,  W.  Jennings 
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should  have  the  right  to  cancel  the  debt,  and 
declare  an  absolute  forfeiture  of  the  convey- 
ance; that  all  the  papers  should  be  deposited 
and  remain  in  the  bank  until  plaintiff  should 
redeem,  or  until  he  should  fail  to  meet  the 
interest  or  principal  payment  The  defend- 
ant W.  W.  Jennings  paid  oft  the  original 
mortgage  and  other  lien  Indebtedness  against 
pUintilTB  forty-acre  tract,  and  part  of  the 
balance  due  on  the  purchase  price  of  the  20- 
acre  tract,  according  to  his  agreement  with 
plaintiff,  but  failed  to  deposit  or  leave  in  the 
bank  the  quitclaim  deed  and  note,  with  the 
memorandum  on  the  back  thereof.  In  Sep- 
tember, 1884,  W.  W.  Jennings,  by  warranty 
deed,  conveyed  to  his  brother  S.  J.  Jennings 
the  40-acre  tract  la  controversy,  and  at  the 
same  time  delivered  to  bim  the  quitclaim 
deed,  and  Indorsed  and  turned  over  to  blm 
the  notes  of  plaintiff.  Afterwards,  on  the 
nJd  day  of  March.  1806,  said  S.  J.  Jen- 
nings sold  and  conveyed  the  40-acre  tract  to 
Joseph  Eckley,  an  Innocent  purchaser,  who. 
It  seems,  knew  nothing  of  the  ontstandlng 
agreement  between  the  plalntifC  and  defend- 
ants. 

Id  view  of  plalntUTs  urgent  needs  to  save 
his  home  from  being  sacrificed  at  a  forced 
■ale  under  the  first  deed  of  trust  he  had  put 
upon  it,  the  remarkable  provision  of  the  con- 
temporaneous contract  entered  Into  between 
plaintiff  and  W.  W.  Jennings  at  the  time 
plaintiff  made  to  Jennings  the  deed  to  the 
40-acTe  tract,  the  great  inadequacy  of  the 
price,  and  the  fact  that  plaintiff  continued 
to  pay  Interest  on  the  note,  and  was  allow- 
ed to  remain  in  iwssesslon  of  the  land  after 
the  conveyance  without  paying  rent,  all  tend 
to  place  the  matter  in  the  clearest  possible 
light,  and  support  the  contention  of  the 
plaintiff  that  the  original  traosactlon  be* 
tween  plaintiff  and  the  defendant  W.  W. 
Jennings  had  Its  Inception  in  an  effort  to  se- 
cure a  loan  to  pay  certain  Indebtednera  then 
pressing  plaintiff,  and  that  the  conveyance 
In  question  was  really  intended  as  a  mort- 
gage, and  not  to  operate  as  an  absolute  deed. 
It  wlU  thus  be  seen,  without  reviewing  the 
evidence  more  in  detail,  that  onr  view  of  the 
crldence  accords  wttti  the  finding  of  the  clp- 
enlt  court. 

Bat  the  defendants  insist  that,  Inasmuch 
as  plalatiff  paid  Interest  withoat  <^jectloa  on 
bis  note  after  It  had  been  aaslKned  to  S.  J. 
Jennings,  be  is  estopped  from  now  asserting 
his  right  undOT  the  redemption  contract  la- 
doraed  on  the  ncvte.  To  this  insistence  of  de- 
fendants It  will  snffice  to  say,  without  furUier 
comment,  that  an  estoppel  in  pais  is  an  af- 
flrmatlTe  defense,  and  must  be  spedflcally 
pleaded  by  the  party  seeing  its  protection. 
No  sneb  defense  having  been  interposed  In 
.  tiie  court  below,  the  defendants,  for  that  rea- 
son, will  be  precluded  from  Invoking  It  here. 
IlifOcknUMton  v.  Pence,  121  Mo.  50.  26  S.  W. 
843;  Arecy  t.  Railroad  Ca,  118  Mo.  561.  21 

a  w.  9a 

It  is  alao  inadtted  by  defendants  that  the 


plaintiff  had  slept  on  his  rights  so  long  be- 
fore bringing  suit  as  to  Induce  defendants  to 
believe  that  they  were  released  from  the 
contract,  and  for  his  laches  In  that  regard 
equity  should  now  refuse  the  relief  asked. 
The  record  falls  to  show  any  unnecessary  de- 
lay on  the  part  of  plaintiff  In  the  matter  of 
the  institution  of  his  suit  against  defendants. 
His  note  had  not  before  that  time  matured. 
The  interest  on  same  was  being  received  with- 
out objection  as  same  fell  due.  He  had  re- 
mained In  the  undisturbed  possession  of  the 
property  (as  he  was  to  do,  under  his  contract 
with  W.  W.  Jennings,  until  he  should  default 
in  blB  payments)  up  to  October  or  Novembn*, 
1806,  when  he  was  ousted  by  Eckley,  an  In- 
nocent purchaser  of  the  land,  and  all  along 
up  to  that  time  had  been  Induced  to  b^eve 
that  S.  J.  Jennings  (after  the  land  and  note 
had  been  turned  over  to  him)  would  carry 
out  in  good  faith  the  contract  as  originally 
made  with  the  defendant  W.  W.  Jennings. 
We  are  unable  to  discover  wherein  the  cased 
cited  by  counsel  for  defendants,  of  which 
Scbradskl  v.  Albright.  03  Mo.  42,  5  S.  W.  807, 
la  a  type.  Justify  the  application  of  the  doc- 
trine of  laches  to  this  controversy.  Those 
cases  present  and  were  decided  upon  an  alto- 
gether different  state  of  facts.  There  the 
party  seeking  to  redeem  from  a  deed  of  trust 
ptopetly  made  and  executed,  had  failed  for 
more  than  six  years  to  assert  his  rights  to 
equitable  relief,  and  during  all  that  time  paid 
no  taxes,  gave  no  attention  to  the  property, 
and  asserted  no  claim  whatever  thereto,  but 
actually  encouraged  others  to  buy  same  at  Its 
full  value,  and  stood  by  and  saw  the  purchas- 
er make  extensive  Improvements  and  repairs 
thereon.  The  want  of  analogy  between  this 
case  and  that  is  most  apparent.  Nothing  of 
that  kind  appears  in  this  case.  If  it  be  said 
that  plaintiffs  action  accrued  and  might  have 
been  maintained  In  1894,  as  soon  as  he  learn- 
ed that  W.  W.  Jennings  had  conveyed  the 
land  to  his  brother  S.  J.  Jennings,  the  answer 
to  that  Is  he  was  induced  to  believe  by  de- 
fendants' acts  .and  words  that,  notwithstand- 
ing W.  W.  Jennings  had  parted  with  his  title 
to  the  land,  his  contract  would  be  carried  out 
by  S.  J.  Jennings,  until  October,  1806,  when 
Eckley,  an  Innocent  pore  baser  ot  the  land 
from  S.  J.  Jennings,  b^an  prooeedings  ttx 
the  possession  of  same. 

Defendants*  renuUning  contention  is  that 
the  whole  transaction  originated  in  an  at- 
tempt on  the  part  of  plaintiff  to  defraud  b]M 
unsecured  creditors,  and  for  that  reason  a 
court  of  equity  will  not  lend  its  aid  to  en- 
force the  fraudulent  transaction,  but  leave 
the  plaintiff  where  he  has  voluntarily  placed 
himself.  The  trial  court  with  the  witnesses 
in  person  before  it  heard  the  evidence  touch- 
ing the  alleged  fraud,  and  found  that  the 
transaction  was  not  so  tainted,  but  on  the 
contraiy,  had  Its  Inception  in  an  honest  en- 
deavor to  secnre  the  defendant  W.  W.  Jen- 
nings on  account  <tf  an  old  indebtedneai  tbe^ 
dne  to  Urn  Iff  plaintiff,  and  for  the  assum] 
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Hon  and  payment  by  defendant  W.  W.  Jen- 
nings of  certain  outstanding  mortgages  and 
other  Uen  indebtedness  against  the  40-acre 
tract  in  question,  tben  pressing  plaintiff  for 
payment.  Even  in  equity  cases,  where  the 
evidence  Is  all  ocal,  the  finding  of  the  dian- 
cellor  will  largely  be  deferred  to  by  this 
court,  unless  It  is  apparent  that  manifest  er- 
ror has  been  made.  The  evidence,  though 
conflicting  in  some  respects,  amply  Justifies 
the  conclusion  reached  by  the  court  below. 
Moreover,  as  already  seen,  the  40-acre  tract 
conveyed  was  plalntiCTs  homestead,  and  io 
no  way  subject  to  the  claims  of  his  general 
creditors.  In  Davis  v.  Land,  fS  Mo.  488,  this 
court  said:  "No  fraud  upon  creditors  can 
be  perpetrated  by  any  disposition  the  debtor 
may  see  proper  to  make  of  bis  homestead. 
Xt  is  beyond  their  reach,  both  at  law  and  in 
equity,  and  there  can  be  no  fraudulent  dls- 
poaltlon  of  such  property."  The  rule  an- 
nounced sDd  applied  In  Rlnehart  v.  Long.  99 
Mo.  896,  8  S.  W.  559.  and  other  cases  to  the 
same  effect,  cited  def aidants,  is  wholly 
without  application  to  a  case  like  this;  for 
here  the  ci-edltor  has  no  concern'  whatever 
with  the  homestead.  Such  property -cannot 
be  subject  to  the  payment  of  his  debt,  and. 
as  to  his  creditors,  there  can  be  no  fraud  in 
the  dlBpoflltfon  of  the  homestead.  Bank  t. 
Guthrey,  127  Mo.  180.  29  &  W.  1004.  These 
eondnalons  result  In  the  afflrmance  of  the 
Judgment  of  the  trial  court;  and  itiBBom^ 
dered.  All  concur. 


BIOHARDSON  v.  CJOLE  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  26,  1901.) 

ESTATE  ASSIGNED  BT  AQREEMKNT  —  ACTION 
BY  ADMINISTRATOR  BARRED  —  PROBATE 
COURT  OHDBR^OIiLATBRAL  ATTACK. 

1.  Where  an  intestate  left  perseoalty  and  no 
debts,  and  the  heirs  (all  being  of  age)  by  a 
written  agreement  assigned  their  Interests  to 
one  of  their  natnber,  who  took  possesBion  of  the 
propo^y,  the  public  administrator,  who  obtain- 
ed letters  on  the  estate  12  years  later,  could  not 
recover  the  property  from  such  heir. 

2.  In  an  action  by  the  public  administrator 
to  recover  personalty  paid  to  one  of  the  belrs 
under  a  written  agreement  of  all  the  heirs,  who 
were  of  age,  assigning  their  interests  to  such 
heir,  the  defease  that  there  were  no  debts,  and 
that  the  personalty  had  been  rix^tfully  assign- 
ed to  defendant,  was  not  s  collateral  atta^  on 
the  order  of  the  probate  court  directing  the 
plaintiff  to  take  charge  of  the  estate. 

Appeal  from  St.  Louis  circuit  court;  James 
E.  Wlthrow.  Judge. 

Action  by  William  C.  Richardson,  as  ad- 
ministrator of  the  estate  of  Lillie  Kate  Fagln, 
deceased,  against  Nathan  Cole  and  another, 
to  recover  property  received  by  them  as  heirs 
of  said  deceased  under  a  written  agreement 
of  all  the  heirs;  no  administration  b&ving 
been  bad.  From  a  Judgment  In  favor  of  d«- 
fendanta,  plaintiff  appeals.  Affirmed. 

Jaa.  A.  Henderson  and  R.  &  MacDonald. 
f<w  appelant  Judaon  &  Taussig  for  re- 
spondents. 


I     BURGESS,  J.   On  May  13,  18&}.  UDIe  Kate 
,  Fagin  died  Intestate  and  uomarrfed,  the  own- 
er of  persMial  property  consisting  of  cash, 
[  notes,  and  bonds  of  the  face  value  of  |0,- 
I  342.17,  and  the  bonds  in  litigation,  of  tbe 
;  face  vEdue  of  |7,887,  which  bad  tlieretarforL* 
I  beeu  placed  by  her  father,  Aaron  W.  FagIn, 
now  deceased,  in  the  hands  of  ttte  defendant 
Xathan  Cole,  who  had  married  her  sister,  to 
hold  and  Invest  for  her.   After  the  death  of 
I  LilUe  Kate  FagIn,  all  of  her  heirs  at  law. 
except  her  father,  Aaron  W.  Fagin  (all  befog 
of  age),  by  an  instrument  In  writing  of  date 
I  July  itt,  1S84,  agreed  to  and  did  tranafw  to 
'  Rachel  G.  Metcalfe,  a  sister  of  Ullie,  and 
one  of  the  defmdants  tn  this  suit,  all  their 
right,  title,  and  interest  itt  and  to  the  estate 
of  said  LlUle,  and  by  said  instrument  direct- 
ed the  defendant,  Nathan  COle,  as  agent  and 
,  trustee  of  said  Little,  to  pay  over  to  said 
Rachel  Metcalfe  any  and  all  moneys  of  the 
deceased,  and  to  transfer  to  ber  any  and  all 
property  of  the  deceased  which  be  held  for 
ber,  tatting  her  receipt  therefor.    This  io~ 
I  stmmait  was  executed  by  all  the  heirs  at 
I  law  of  Lillie,  except  her  father.  Aaron  W. 
Fagin;  but  it  was  executed  with  his  knowl- 
edge and  consent,  and  st  his  Instance.  The 
dtfendant  Nathan  Oole,  acting  under  tbe  an- 
tbwity  of  said  instnunent  in  writing,  did  cob 
or  about  tbe  2Sd  day  of  S^tember, 
transfer  and  deliver  to  said  defendant  Rachel 
G.  Metcalfe  all  tbe  notes,  cash,  bonds,  and 
choses  In  action  then  In  bis  posseadon  as  tbe 
agent  or  trustee  for  said  LllUe.    On  March 
28,  1860,  nearly  12  years  after  the  death  of 
said  LIlUe  Kate  Fagin  and  this  distribution. 
William  0.  RicbardsoQ,  the  public  adminis- 
trator of  the  dty  of  St  Louts,  took  out  letters 
€ft  admlnlstratloe  upon  the  estate  of  UlUe 
Kate  Fagin.    As  snch  sdmlnistratDr  he  In- 
stituted suit  against  tbe  defendant  Nathan 
Cole  and  tbe  defendant  Rachel  O.  Metcalfe 
to  recover  from  them  tiie  personal  estate  be- 
longing at  her  destb  to  Lillie  Kate  Fagin. 
The  defendants,  besides  pleading  the  stat- 
ute ot  llmitatlaiis  of  five  years,  set  up  In 
their  separate  answers  tbe  foregoing  facts 
as  a  defense  to  plaintiff's  petition.   T«i  this 
answer  plaintiff  demnnvd.    This  demurrer 
was  overruled,  and.  plaintiff  refnaing  to 
plead  fnrther,  Judgment  was  entered  f<x  tbe 
defendants.  Plaintiff  appeals. 

It  may  be  conceded  at  the  outset  tbat  tbe 
l^^al  tltie  to  permmal  property  of  a  deceased 
person  is  in  tbe  administrator,  wbo  bolds  It 
in  trust  for  h^rs  and  legatees,  and  tbat  he 
akme  can  sue  for  and  recover  tbe  assets  of 
such  deceased  person.  But  tbe  mere  legal 
title  passes  to  tbe  administrator.  The  «(|iil- 
table  descends  to  tbe  heirs  or  legatees,  wlui 
are  «itltled  to  distribution.  The  defense  !>• 
terposed  here  is  an  eqoltalite  cme,  anA  sets  • 
up  that  tbere  were  nq  debts  against  the  d^ 
ceased,  and  that  by  agreement  between  those 
^titled  to  the  prop^ty  it  had  bees  transfer- 
red to  one  of  their  number,  tbe  d^Midaiit 
Rachel  G.  Uetcslfe;  and  tha  effect  af  the 
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Jemurrer  Is  to  admit  these  defenses  to  be 
true.  Bat  plaintiff  contends  that  the  defenses 
pleaded  afford  no  barrier  to  tbe  administra- 
tor's right  of  reeorery,  either  at  law  or  In 
equity.  In  support  of  this  position,  Bertlett 
T.  Hjde,  3  Mo.  400;  Naylor's  Adm'r  t.  Mof- 
fatt;  29  Mo.  126;  Smith  t.  Demiy,  37  Mo. 
20;  HcTlke  r.  McPlke,  111  Mo.  216,  20  S.  W. 
12;  and  Green  t.  Tittman,  124  Mo.  372,  27 
S.  W.  391.— are  relied  opon.  But  these  de- 
ciiioos  go  no  further  than  has  already  been 
cmceded;  that  is,  that  the  administrator  Is, 
under  ordhiary  etrcamstanceB,  entitled  to 
tbe  poeaegsloB  of  the  personal  property  of 
the  deceased,  and  that  his  right  to  sne  for 
such  possession  is  exehiBlve  of  all  others. 
The  law  does  not  require  the  doinff  of  a 
useless  and  unnecessary  thing,  and  this 
would  be  the  result  in  this  case  if  pbdntifTs 
position  be  sustained,  and  defendants  com- 
pelled to  pay  blm  tbe  value  ot  tbe  assets 
belonelng  to  LIUie  Kate  Fagln,  deceased, 
when  no  part  of  it  is  needed  for  tbe  payment 
of  detits,  in  order  that  he  may,  in  turn,  pay 
it  back  t©  the  defendant  Metcalfe,  who  owns 
the  interest  of  an  the  other  heirs.  In  the 
i-ase  of  MiKih'acken  r.  McCasMn,  90  M«.  App. 
85,  Robert  H.  McGntekeo  died  Intestate,  pos- 
sessed of  personal  property,  and  leaTlng  ser- 
eral  heirs  who  were  of  age,  but  no  debts. 
The  beirs  made  distribution  among  them- 
kItcb  of  all  the  property.  Afterwards,  at 
the  Instance  of  oae  of  tbe  heirs,  the  probate 
court,  after  glrlng  notice  to  those  first  en- 
titled to  administer,  upon  ttaetr  refusal  or- 
dered the  public  administrator  to  take  charge 
of  tbe  estate.  A  motion  was  made  by  the 
plaintiffs  in  the  probate  court  to  set  aside 
this  order  for  the  reason  that  distribution 
had  been  made,  and  that  there  were  no  debts. 
The  motion  was  orerruled,  and  upon  appeaF 
to  the  circuit  court  the  motion  was  sustain- 
ed, and  the  administrator  appealed.  It  Is 
bdd,  when  th««  are  no  creditors,  and  the 
heirs  are  of  age,  an  administrator  would  be 
a  mere  naked  trustee,  and  It  would  seem 
idle,  as  well  as  a  waste  of  the  estate,  to  go 
thnrasli  the  form  of  administration  against 
tbe  will  of  tbe  belrs,  as  evidenced  by  their 
settlement  and  dlBtribution  of  tbe  property 
among  tbemselTes,  which  all  the  parties 
would  be  estopped  from  disputing  If  the  ad- 
justment was  made  without  fraud  or  Imposi- 
tion. In  Walworth  v.  Abel.  52  Pa.  St  370, 
it  Is  sal^:  **Whlle  the  mere  legal  title  passes 
to  the  administrator,  the  equitable  descends 
upon  tbe  parties  entitled  to  distribution.  If 
there  be  no  creditors,  the  heirs  have  a  com- 
plete equity  In  the  property;  and.  if  they 
choose,  instead  of  taking  letters  of  admln- 
iGtration,  to  distribute  It  by  arrangement 
made  and  executed  among  themselves,  where 
is  the  principle  which  forbids  It?  The  par- 
ties to  such  an  arrangement,  executed,  would 
be  forever  equitably  estopped  from  dlsturb- 
iDg  It,  as  amongst  themselves,  upon  the 
most  familiar  principles  of  Justice.  •  •  • 
ir  there  be  no  creditors  In  this  case*  tbe  re- 


covery of  tbe  value  of  the  cattle  would  be 
only  for  the  purpose  of  distribution  among 
the  heirs;  but  this  they  have  done  them- 
selves by  an  appropriation  of  the  value  al- 
ready, and  thus  is  accomplladied  what  cannot 
be  done  over  again  without  breaking  up  tbe 
arrangement,  and  without  manifest  injustice 
to  the  defendant"  To  the  same  effect  Is 
Weaver  v.  Roth,  105  Pa.  St.  408.  In  tbe  case 
of  Needham  v.  Gillette,  30  Mich.  574,  the  fol- 
lowing language  is  used:  "Where  there  are 
no  creditors,  and  the  heirs  of  age,  an  admin- 
istrator would  be  a  mere  naked  trustee;  and 
it  would  seem  idle,  as  well  as  waste  of  tbe 
estate,  to  go  through  the  form  and  expense 
of  administration  against  the  will  of  the 
belrs,  as  evidenced  by  their  settl«nent  aad 
distribution  of  the  property  among  them- 
selves. When,  under  such  clrcumstajices,  a 
settl^ent  and  domestic  distribution  is  made 
without  fraud  or  mistake,  there  Is  no  neces- 
sity for  administration."  So,  in  Woodhouse 
V.  Phelps,  SI  Conn.  521.  It  was  held  that 
while  it  is  true,  as  a  general  proposition, 
that  the  title  to  personal  property  vesta  in 
an  executor  or  administrator,  yet  he  is  a 
mere  trustee  for  creditors  and  for  heirs  or 
legatees;  and  where  the  property  Is  not 
wanted  for  tbe  payment  of  debts,  and  Is 
rightfully  In  the  possesslofl  of  the  persons 
wiio  have  the  equitable  title  to  It,  the  naked 
title  of  the  executor  or  administrator  is  not 
sufficient  in  equity  against  such  equitable 
and  rightful  possession.  The  same  rule  Is 
announced,  in  more  emphatic  terms.  If  pos- 
sible, in  the  esse  of  Lewis  v.  Lyooa,  13  HI. 
117.  In  which  It  is  held  that  an  administra- 
tor has  the  legal  title  to  the  personal  estate 
of  bis  decedent,  as  trustee  for  the  payment 
of  debts,  hut  after  tb^  are  paid  tbe  residue 
of  such  estate  belongs  to  tbe  heirs;  that  a 
court  of  equity  is  not  bound  at  all  times  to 
enforce  a  strict  legal  right,  and  will  not  re- 
quire an  belr  to  pay  over  money  to  an  admin- 
istrator when  such  administrator  has  no 
debt  to  [>ay,  nor  any  use  to  make  ot  it  con- 
nected with  the  estate,  merely  that  be  may 
retain  it  for  his  own  benefit,  or  be  paid  his 
costs  and  commissions.  In  tact,  our  atten- 
tion has  not  been  called  to  an  authority  to 
the  contrary. 

But  plaintiff  insSsts  that  tbe  defense  Is 
simply  a  collateral  attack  upon  the  order 
and  Judgment  of  the  probate  court  directing 
him,  as  public  administrator,  to  take  charge 
of  the  estate,  which.  If  true,  the  facts  plead- 
ed as  such  defense  afford  no  defense  to  this 
action,  for  the  validity  of  that  order  cannot 
be  questioned  In  this  action,  Riley's  Adm'r 
V.  McCord'8  Adm'r,  24  Mo.  265;  Naylor's 
Adm'r  V.  Moffatt  29  Mo.  12Q;  Green  v.  Titt- 
man, 124  Mo.  372,  27  S.  W.  391.  But  we  are 
unable  to  assent  to  this  contention.  Upon  tbe 
contrary,  the  question  simply  la  as  to  the 
right  of  tbe  administrator  to  the  possession 
of  property  to  which  be  Is  only  entitled  for 
the  payment  of  debts  against  the  estate,  and 
for  distribution  among  the  helm  ai  deceaie 
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wfaere  there  are  no  debts;  and  dlBtrlbutlOQ  of 
Ibe  property  was  made  more  than  10  years 
before  the  Institation  of  thla  suit  among  the 
heirs  hy  conmion  consent,  who  were  at  age 
and  competent  to  do  so.  We  know  of  no 
principle  of  law  which  forbids  such  a  dis- 
tribution by  the  heirs  under  such  circum- 
stances; and  if  It  would  not  be  a  mocl^ery 
of  justice  for  a  court  of  equity  to  require  the 
defendants  to  pay  over  to  plaiutlCF,  when 
there  are  no  debts  against  the  estate  to  pay, 
and  no  legitimate  use  for  It  In  his  capacity 
as  administrator,  merely  for  the  purpose  of 
allowing  him  to  obtain  It  and  use  It,  and 
then  pay  It  back  to  them,  less  his  costs  and 
commissdous.  It  Is  difficult  to  say  what  would. 

For  these  considerations,  the  demurrer  to 
the  answer  was  properly  overruled,  and,  as 
plaintiff  declined  to  plead  further,  the  Judg- 
ment rendered  for  defendants  tbei'eoa  should 
be  affirmed.   It  is  so  ordered. 

SHBKWOOD,  P.  J.,  and  GANTT.  con- 
cur. 

BTATE  T.  MAGGARD. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  26,  1901.) 

GRAND  LARCENY— GOODS  IN  DIFPBRBNT  LO- 
CATIONS —  THEFT  AT  DIFFERENT  TIMES  — 
MEASURE  OF  VALUB  —  ACTUAL  WORTH  — 
MARKET  VALUE. 

1.  Several  parties  pat  their  teams  In  a  wa|;- 
oo  yard  over  night,  and  one  of  them  left  his 
overcoat,  barncBs,  and  some  sacks  of  corn  in 
his  wagon,  and  another  placed  bis  personal  ef- 
fects in  the  barn  loft,  and  the  othera  in  various 
places  around  the  yard;  but  the  property  left 
in  any  one  place  was  not  worth  $30.  Held, 
that  a  party  could  not  be  convicted  of  grand 
larceny  for  stealing  the  property  of  different 
owners  so  located. 

2,  On  a  charge  of  grand  larceny  all  the  evi- 
dence as  to  the  worth  of  the  property  alleKed 
to  have  been  stolen  was  as  to  its  actual  value. 
The  defendant  offered  an  Instruction  that  the 
value  of  the  property  was  not  Its  worth  to  the 
owner,  hut  its  value  in  the  open  market  Held, 
that  me  instruction  was  properly  modified  by 
striking  oat  the  words  "in  the  open  market." 

Appeal  from  circuit  court,  Texas  county; 
li.  B.  Woodside.  Judge. 

Lon  Maggard  was  convicted  of  grand  lax^ 
ceay,  and  he  appeals.  Reversed. 

Clark  Dooley  and  Orchard  &  Saye.  for  ap- 
pellant. Edward  C  Crow,  Atty.  Uen.,  and 
Sam  B.  Jeffries,  Asst.  Atty.  Oen.,  for  the 
State. 

BUBOESS,  J.  At  the  May  term,  1900,  of 
the  circuit  court  of  Texas  county,  the  defend- 
ant. John  W.  Farrow,  and  Charles  Smith  were 
Jointly  indicted  for  grand  larceny,  which  was 
alleged  to  have  been  committed  on  the  2iid 
day  of  March,  1900,  In  that  county.  On  the 
16th  day  of  July,  1900,  behig  the  May  adjourn- 
ed term  of  said  court,  on  motion  of  defendants 
named  in  the  indictment  a  severance  was 
granted,  and  upon  the  18th  day  of  July  next 
tibereafter  the  defendant  Maggard,  having 


been  pot  npcn  bis  trial,  was  convicted  of  grand 
larceny  as  charged,  and  his  punishment  fixed 
at  two  years'  Imprisonment  In  the  peniten- 
tiary.  From  the  jodgment  and  smteiioe  be- 
appeals. 

The  property  alleged  to  have  been  stolen 
consisted  of  overcoats,  gloves,  grain  sacks,  and 
various  other  goods  and  chattels  belonging  to 
five  different  persons,  viz.  E.  E.  Buck,  Sidney 
Pureell,  8.  R.  Townley,  George  Schoonover. 
Fred  Brackett,  and  Henry  Smith,  all  of  whom 
lived  In  Texas  county.  The  day  before  the 
goods  were  stolen,  they  went  to  Cabool,  a  sta- 
tion on  the  Kansas  City,  FL  Scott  &  Memphis 
Railroad,  In  said  county,  for  the  purpose  of 
getting  some  com  that  was  being  shipped  to 
them  at  that  place.  When  they  got  tliere, 
they  drove  Into  -a  lot,  called  by  one  of  the 
witnesses  a  "wagon  yard,"  unhitched  their 
teams,  and  remained  until  the  followhig  day. 
when  they  discovered  that  certain  of  tbefr 
property  had  been  stolen.  Buck's  property,  or 
at  least  a  part  of  it,  to  wit  a  collar  and  bridle, 
and  his  sacks  and  corn,  bad  been  taken  by 
him  from  his  wagon,  and  piled  up  in  a  shed. 
Furcell's  property  was  In  bis  wagon.  Smith's 
In  Kelthley's  shed  loft  in  the  wagon  yard,  and 
the  property  of  Brackett,  Townley,  and 
Schoonover  In  different  places  In  the  wagon 
yard.  When  they  discovered  that  their  prop- 
erty had  been  stolen,  a  warrant  was  secured 
for  the  arrest  of  defendant,  John  W.  Farrow, 
and  Charles  Smith,  who  were  followed  a  few 
miles  In  the  country,  overtaken,  and  the  prop- 
erty found  In  their  possession,  and  taken  from 
them,  and  they  put  under  arrest  After  the 
officer  had  placed  them  under  arrest,  and  re- 
turned to  Cabool  with  them,  the  defendant  es- 
caped, and  was  not  apprehended  again  for 
several  days  thereafter,  when  he  was  found 
at  Springfield,  Mo.  It  Is  claimed  by  defendant 
that  under  the  evidence  he  could  only  hiive 
been  convicted  of  petit  larceny,  for  the  rea- 
son that  the  property  of  the  different  owners 
was  located  In  different  places  at  the  time  it 
was  stolen,  and  each  taking  a  separate  and 
distinct  offense,  and,  as  the  value  of  the  prop- 
erty taken  from  any  one  place  did  not  amount 
in  value  to  as  much  as  $30,  he  could  not  be 
convicted  of  grand  larceny.  The  stealing  of 
different  articles  of  property  belonging  to  dif- 
ferent persons  at  different  times  constitutes 
different  offenses,  but  where  the  stealing  of 
different  articles  of  property  Is  at  the  same 
time  and  place,  so  that  the  transaction  is  the 
same.  It  Is  but  one  offense,  although  the  prop- 
erty stolen  may  belong  to  different  persons. 
In  Lorton  v.  State,  7  Mo.  55.  it  is  said:  "The 
stealing  of  several  articles  of  property  at  the 
same  time  and  place  undoubtedly  constitutes 
but  one  offense  against  the  laws,  and  the  cir- 
cumstance of  several  ownerships  cannot  In- 
crease or  mitigate  the  nature  of  the  offense." 
Wilson  V,  State,  45  Tex.  76;  State  v,  Morphin, 
37  Mo.  373.  The  same  rule  Is  announced  in 
Nichols  V.  Com.,  78  Ky.  180.  But  where 
property  belongs  to  different  persons,  and  is 
located  at  different  plaoea,  as  In  the  case  at 
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bar,  eacb  asportation  wirb  intent  to  steal  con- 
stitutes a  different  offense,  altbougb  the  thefts 
may  all  have  been  committed  In  rapid  succes- 
sion, and  In  pursuance  of  a  formed  design  to 
steaL  In  this  case  it  was  Impossible,  In  con- 
sequence  of  the  different  locations  of  the  prop- 
erty, that  it  could  all  have  been  taken  at  the 
same  time,  and,  as  the  property  stolen  from 
any  one  place  was  not  of  the  value  of  ^  or 
more,  there  was  no  evidence  authorlziiig  an 
instruction  for  grand  larceny. 

Defendant  asked  the  court  to  Instruct  the 
Jury  as  ft^ows:  "(9)  The  court  instructs  the 
]ury  that  In  arriving  at  the  value  of  the  prop- 
erty charged  to  have  been  stolen  you  are  not 
to  be  goveraed  by  the  value  of  the  property  to 
the  owner,  but  you  will  be  governed  by  what 
the  evidence  shows  said  property  to  liave  been 
actually  worth  on  the  open  market."  The 
court  refused  the  Instruction  as  asked,  struck 
out  the  words  at  the  conclusion  of  the  instruc- 
tion, "on  the  open  market,"  then  gave  it  as 
amended,  over  the  objection  and  exception  of 
defraidant.  It  is  insisted  that  the  action  of 
the  court  in  this  regard  was  error,  and  that 
the  standard  of  value  was  not  what  the  prop- 
erty was  worth  to  Its  owners,  but  wliat  It 
would  have  brongbt  In  open  market.  As  a 
general  rule,  the  market  value  of  goods  stolen, 
or  that  for  which  similar  goods  are,  at  the 
time  and  place  of  the  theft  commonly,  In  the 
markets,  bought  and  sold.  Is  the  standard  of 
value.  But  where  things  stolen  have  no  mar- 
ketable value.-~for  Instance,  a  secondhand  cottln 
(State  V.  Boepke,  68  Mo.  208),  or  secondhand 
clothing  (Pratt  v.  State,  SB  Ohio  St.  514;  Printz 
v.  People,  42  Mich.  144,  8  N.  W.  306)  or  brood 
sows  (State  v.  Walker,  119  Mo,  467,  24  S.  W. 
Kill),— the  owner  may  testify  to  the  actual 
Talue  of  the  property  regardless  of  any  market 
value  for  it  In  the  case  at  bar  there  was  no 
evidence  that  any  of  the  articles  described  In 
the  Indictment  had  a  marketable  value,  but 
an  of  the  evidence  was  directed  to  their  actual 
value;  hence  no  error  was  committed  In 
amending  the  instruction,  and  In  giving  It  as 
amended.  State  v.  Walker,  supra.  There  was 
no  evidence  to  authorize  It.  The  Indictment  Is 
in  the  usual  form,  and  free  from  substantial 
objection.  For  the  error  of  the  court  Indi- 
cated, the  Judgment  is  reversed,  and  the  cause 
remanded. 

SHERWOOD.  P.  J.,  and  OANTT,  3^  con- 

CQT. 


TAUAFBRRO  t.  EVANS  et  al. 

(Sapreme  Gonrt  of  Misaouri,  Division  Ko.  2. 
Feb.  2G,  1901.) 

nut'DUXJONT  CtmVBTANGBS— HUSBAND  AND 
WIPR— ACTION— BVIDBNCID  —  ADMISSIONS  — 
ADMISSIBIUTT— NBW  TRIAL— RBVIBW  —  AF- 
riRHANCB. 

L  Where,  In  an  action  by  creditors  of  a  hus- 
band to  set  aaide  a  deed  of  bis  land  to  his  wife 
fraodnlent  and  without  consideration,  there 
*as  tvidowe  that  defendant  had  said  that  the 
maUng  of  the  deed  rendered  him  Insolvent,  and 


that  he  would  not  ^ay  uuything,  because  be 
had  nothing  to  pay  with,  it  was  error  to  exclude 
such  admission,  since  defendant's  insolvency 
was  an  important  factor  in  passing  on  the 
character  of  the  deed  to  tiis  wife. 

2.  Where,  in  an  action  to  set  aside  a  deed  of 
land  from  hnsband  to  wife  as  fraudulent  and 
without  eousideration,  the  evidence  is  conflict- 
ing, an  order  granting  a  new  trial  after  a 
judgment  for  defendants  wilt  be  affiimed.  since 
the  appellate  court  will  deter  to  the  finding  of 
the  chancellor,  where  it  appears  correct,  and 
the  evidence  Is  coniBlcting. 

Appeal  from  circuit  court,  Rails  coon^; 
R.  S*.  Roy,  Judge. 

Action  by  R.  P.  Tallafenfe  against  Thomas 
W.  Evans  and  others.  From  an  order  set- 
ting aside  a  judgment  In  favor  of  defendants 
and  granting  a  new  trial,  defendants  appeal. 
Affirmed. 

Geo.  W.  Whitecotton  and  William  Chris- 
tian, for  appellants.  J.  O.  Allison  and  J.  D. 
Hostetter,  for  respondent 

BURGESS,  J.  Tbia  is  an  appeal  by  de- 
fendants from  an  order  of  the  circuit  court 
setting  aside  Its  judgment,  which  was  in 
favor  of  defendants,  and  granting  plaintiff  a 
new  trial.  The  purpose  of  the  action  is  to 
have  set  aside  as  fraudulent  a  certain  convey* 
ance  of  200  acres  of  land  in  Ralls  county.  Mo., 
of  the  alleged  value  of  $6,000,  made  by  the 
defendant  Thomas  W.  Evans  to  his  wife, 
Catharine  Evans,  dated  March  2,  1994.  and 
to  subject  the  same  to  the  payment  of  cer- 
tain Judgments,  amounting  in  the  aggregate 
to  about  $3,000,  which  were  rendered  In  favor 
of  plaintiff  and  against  the  said  Thomas  W. 
Evans,  by  the  circuit  court  of  said  county,  on 
the  2l8t  day  of  March,  1895.  The  debts  em- 
braced in  the  Judgments  were  contracted  at 
different  times  from  September  17,  1888,  to 
March  10,  1802,  and  were  for  money  loaned 
by  plaintiff  to  the  sons  and  son-in-law  of  de- 
fendants, for  the  payment  of  which  the  de- 
fendant Thomas  W.  EN^ans  was  surety.  The 
borrowers  were  all  insolvent  at  the  times  the 
money  was  loaned,  and  have  been  ever  since, 
and  the  loans  were  made  upon  the  credit  of 
Thomas  W.  Evans,  he  being  then  the  ap- 
parent owner  of  210  acres  of  land  In  Ralls 
county,  of  the  value  of  about  $5,000.  Plain- 
tiff testified  that  when  said  Evans  came 
with  one  of  his  sons  to  procure  oue  of  the 
loans,  he  assured  him  that  hie  land  was  un- 
incumbered; that  he  was  perfectly  good,  and 
did  not  owe  anything;  and  that  plaintiff  was 
taking  no  chances  in  loaning  the  money  to 
them.  By  the  transfer  of  the  200  acres  of 
laud  Thomas  W.  Evans  was  rendered  insol- 
vent, and  the  petition  alleges  that  the  land 
was  conveyed  by  him  to  his  wife  for  the  pur- 
pose of  defrauding  hla  creditors,  particularly 
the  plaintiff,  and  that  she  had  knowledge  of 
such  fraudulent  design,  and  participated 
therein,  and  that  aald  conveyance  was  with- 
out consideration,  and  voluntary.  Defend- 
ants answered  separately.  Catharine  Evans, 
in  ber  s^arate  answer,  admitted  the  execv 
tlon  of  the  deed  of  date  Much  2;  18M,  b 
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her  husband,  conveying  to  her  the  200  acres 
In  controversy,  but  averred  that  the  some 
was  based  on  a  $4,000  consideration.  She 
further  alleged  In  ber  answer  that  she  owned 
a  slave  named  "Bettle"  In  1860.  and  tliat  the 
200-«cre  tract  In  controverBy  was  purchased 
by  ber  bneband  from  William  Ely  and  Alex- 
ander AOlson.  and  that  her  slave  vras  taken 
by  Ely  at  $1,000  in  part  payment  of  the  pur- 
chase price,  and  that  her  huaband  gave  her 
his  note  for  $1,000,  bearing  10  per  cent, 
compound  Interest,  aa  a  consideration  for  said 
slave  so  used  by  Um  In  the  part  payment  of 
the  purchase  price  of  said  land,  and  that  said 
note  contained  a  stipulation  that  It  should  be 
paid  in  land.  She  also  averred  that  her  bus- 
band  promised.  In  1865,  to  convey  or  cause 
to  be  conveyed  to  ber  the  land  In  controversy 
In  settlement"  of  said  note,  but  that  by  a 
mistake  of  the  scrivener  the  ezecirtors  of 
Alexander  Allison,  deceased  (who  held  the 
legal  title  to  the  land  at  the  time  of  his 
death),  eo^iveyed  the  same  by  an  erroneous 
description  to  her  husband,  histead  of  to  her. 
ahe  ftrthw  averred  that  plalntlfTs  Judgment 
debts  were  aecuritj  debts,  and  that  she  had 
no  knowledge  of  said  indebtedness  n-om  her 
boBband  to  ptaintifF  antll  about  March  2, 
18M,  tire  Aite  of  the  deed  nnder  attadc  She 
further  averred  that  she  and  her  hiisband 
had  been  In  possession  of  the  land  from  the 
date  of  the  purchase,  in  1860,  to  the  present 
time,  and  that  in  18S9  and  1890  she  had 
speat  about  $800  In  improving  the  houses, 
fences,  etc.  Thomas  W.  Evans.  In  his  sep- 
arate answer,  admits  the  recovery  of  the 
judgment  for  debt  as  alleged,  and  the  ex- 
ecution of  the  deed  to  his  wife,  and  arers 
the  truth  of  the  statemente  In  the  separate 
answer  of  his  wife,  and  that  he  is  the  head 
of  a  ftimlly,  and  said  land  is  his  homestead, 
and  has  been  ever  since  fta  purchase  In  ISCO. 
The  reply  to  the  separate  answer  was  a  gen- 
eral denial  of  new  matter  therein  contained 
and  a  plea  of  the  statute  of  limitations  to  said 
note. 

The  evidence  shows  that  Thomas  W.  Evans 
acquired  title  to  215  acres,  which  Includes 
the  200  acres  In  conti-oversy,  by  deeds  dated 
Id  1896,  and  which  were  placed  on  reccHrd  at 
that  time.  It  Is  also  In  evidence  that  defend- 
ant Catharine  Elvans  knew  at  the  time  that 
the  title  had  been  placed  in  her  husband. 
While  the  description  contained  in  the  deeds 
made  In  1S66,  by  which  Thomas  W.  Evans 
acquired  title,  varies  from  the  description 
contained  In  the  deed  to  his  wife,  made 
March  2, 1894,  yet  it  is  not  shown  by  the  evi- 
dence which  description  la  the  correct  cme, 
and  it  is  undisputed  that  the  land  intended 
to  be  conveyed  by  the  deeds  made  to  Thomas 
W.  Evans  in  1866  and  the  deed  made  by  him 
to  his  wife  In  1804  was  the  same  tract,  the 
farm  on  which  they  lived.  While  defendnnt 
Catharine  Evans  sets  up  in  her  answer  that 
ahe  had  no  knowledge  that  her  husband  was 
Indebted  to  tiie  ptalntiCF  nntil  about  March, 
IfiH  what  she  procured  the  deed  to  be  made 


to  her,  yet  the  evidence  clearly  shows  tbat 
she  knew  at  the  time  the  money  was  belnc 
borrowed  of  the  fact  that  her  husband  was 
signing  her  son's  and  son-ln-law's  notes  as 
surety  to  plalntifC;  but  she  claims  that  she 
thought  ber  boys  were  able  to  pay  the  notes 
off.    She  met  plaintiff  In  Vandalla,  where  be 
Itves,  fn  1892,  and;  on  being  tntroduced  to 
him,  remarked  interrogatively,  "Is  this  the 
gentleman  we  owe  all  this  money  to?"  The 
plaintiff  sought  to  prove  by  his  own  testi- 
mony that  all  the  makers  of  the  notes  held 
by  him  except  Thomas  W.  Evans  were  fn- 
solvent  at  the  time  the  various  amounts  were 
borrowed  from  him.  and  that  he  knew  of  their 
insolvency  and  of  Thomas  W.  E>ran8'  sol- 
vency, and  loaned  the  amounts  on  the  latter's 
credit  alone;  but,  upon  objection  being  made 
by  defendants,  the  court  excluded  such  prof- 
fered testimony.   The  $1,000  note,  after  be- 
ing exhibited  In  court,  was  lost.   It  was. 
however.  In  the  possession  of  Thomas  W. 
EVans  when  he  took  it  to  an  attorney  to  as- 
certain whether  "It  was  any  account  or  not," 
shortly  prior  to  the  making  of  the  deed  to  his 
wife.   The  slave  Bettle  was  sold  to  WllMam 
Ely,  but  the  evidence  shows  that  Alexander 
Allison  sold  the  215  acres  (which  tncludea 
the  200  acres  in  controversy)  to  defendant 
Thomas  W.  Elvans,  as  his  executors,  Charles 
Rice  and  Dudley  Butler,  conveyed  said  land 
to  Thomas  W.  Evans  by  deeds  executed  In 
1866,  after  the  death  of  Alexander  AlUson; 
and  In  one  of  the  deeds,  craiveying  1T4  acres. 
It  Is  recited  ttiat  said  Alexander  Allison  had, 
on  Jnly  10,  1861,  contracted  In  writing  to  sell 
and  convey  to  said  Thomas  W.  Evans  the 
land  therein  described.   It  would  seem,  how- 
ever, that  Thomas  W.  Evans  owned  the  tract 
In  controversy  at  two  different  times.  He 
claims  to  have  first  purchased  !M0  or  SOO 
acres  of  raw  prairie  land  (Including  the  200 
acres  ta  controversy)  at  $1.25  per  acre  In 
18B1  or  1852,  and  that  he  traded  this  tract 
to  Alexander  Allison  for  ,  his  (Thomas  W. 
Evans')  father's  oTd  farm  In  Pike  county; 
that  he  received  the  negro  girl  Bettle  and  his 
father's  old  farm  in  Pike  county  in  exchange 
for  his  Ralls  county  laud,  which  includes  the 
200  acres  In  controversy;   that  In  a  few 
years  thereafter  he  sold  his  Pike  county  land, 
and  repurchased  the  Ralls  county  land  (In- 
cluding the  200  acres  In  controversy)  tcom 
William  Ely  and  Alexander  Allison.  Their 
version  further  is  that  the  stave  Bettle  was 
turned  over  to  Ely  at  $1,000  as  part  payment 
on  the  repurchase  of  said  Ralls  county  land, 
including  the  200  acres  in  contcorezsy;  but 
the  record  shows  affirmatively  that  the  RaUfl 
county  land.  Including  the  200-acre  tract  Is 
controversy,  was  owned  by  Alexander  AUlson 
alone  at  the  time  of  such  r^nrchase,  and 
that  the  contract  for  such  repurchase  was 
made  by  Thomas  W.  Evans  with  Alexander 
Allison  alone,  and  not  with  Allison  and  Vly. 
Thomas  W.  Evans  would  not,  or  was  untbto 
to,  say  how  much  die  Ralls  coonty  land  cost 
aa  Its  repun4tase,  or  what  portion  of  tbe  pnr^ 
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<liue  price  he  paid.  Altbongb  lie  admitted 
tikat  It  cost  more  than  ¥1,000,  he  claimed  that 
he  had  nothing  with  which  to  pay.  The  rec- 
ord ftddnced  !□  evidence  showed  that  he  ac- 
quired title  to  hla  father's  old  place  In  Pike 
county  by  deed  from  his  fftther,  Joseph 
Evans  (and  not  frcHo  Alexander  Allleoa),  dat- 
ed January  ^.  18ST,  while  the  bUl  of  sale 
to  Bettle  la  dated  June  2,  18G6;  and  be  to 
forttier  shown  to  hsTe  recelred  rarlous  sums 
la,  the  nles  of  certain  other  lands  from  18S7 
t»  laaS,  amounting  to  over  $0,000.  aad  also 
to  hare  lecetred  about  91,200  In  1880  from  bis 
fatb»-'B  estate. 

Tbe  role  Is  that  the  granting  of  a  new  trial 
rests  peculiarly  within  tbe  discretion  of  the 
trial  court  (Bank  t.  Armstrong,  92  Mo.  265, 
4  S.  W.  720;  McCoUough  r.  Insurance  C!o., 
113  Mo.  606,  21  S.  W.  207).  and  in  order  to  a 
reversal  of  tts  ruling  In  sustaining  tSie  mo- 
tion tn  this  caae.tt  doTotres  upon  the  defend- 
ants to  show  that  they  have  been  prejudiced 
thereby.  One  of  tbe  grouods  assigned  for 
«rror  Id  the  motion  for  a  new  trial  Is  the 
action  of  the  court  In  "excluding  legal  and 
competent  evidence  offered  by  plaintiff.** 
Ttais  asatgnment  la  leveled  at  tbe  ruling  of 
Che  eonrt  In  refusing  to  permit  plaintiffs  to 
prare  tliat  In  a  cmversatlon  that  defendant 
Tbotnas  W.  Evans  had  wltb  <me  Mrs.  LIzrie 
PDUard  In  October  or  November,  1804,  be 
stated  to  her  that  be  was  then  Insolvent,  and 
Oat  he  would  not  pay  anything;  that  be  bad 
Botblng  to  pay  wltb;  aud  tliat  he  was  ren- 
4BRd  iBatrtTCDt  by  tbe  making  <tf  tbe  deed 
la  Qoestloa  to  Ua  wtfa.  fiUa  insolrency  was 
•a  buportant  tectw  fat  passing  upon  the 
ckacacter  of  tbe  deed  from  him  to  bis  wife, 
for,  tt  he  bad  sufficient  pi-operty  left  to  pay 
all  Ids  debts  after  thSs  conveyanee.  It  could 
ast  be  assafled  by  bis  creditors  upon  the 
(zmiBd  of  fraud.  Upon  tbe  other  band,  if 
be  was  rendered  Insolrent  by  this  convey- 
aaee,  if  It  was  Tolmitary,  and  without  con- 
alderatkm,  ft  was  fraudulent  as  to  bis  cred- 
Itws;  or,  if  for  a  raluable  consideration,  but 
wltli  a  ftaudulmt  Intrat  and  to  cover  It 
fkom  tbem,  and  hto  wife  fenew  It,  and  par- 
ticipated in  sneb  purpose.  It  was  fcnndulent 
and  invalid  as  against  them;  and  there  could 
bave  been  no  better  way  of  proving  his  In- 
solrency than  by  bis  own  admfssions  or 
statements  to  Oiat  effect  He  being  one  of 
the  deCendants,  and  one  of  tiie  parties  to  the  ■ 
ooBveyance,  hla  admissions  that  be  was  In- 
solvent, and  had  no  property,  were  admissi- 
ble in  eridence  as  against  himself,  although 
aude  after  tbe  execution  of  the  deed  from 
Um  to  talo  wife. 

Another  of  the  grounds  assigned  in  the 
BMtion  for  a  new  trial  Is  that  the  finding 
was  ''against  the  weight  of  the  evidence." 
In  all  suits  In  equity  where  the  witnesses 
testify  orally  this  court  defers  somewhat  to 
tte  fladinc  of  tbe  trial  court.  Brsklne  v. 
Loewenstein,  82  Mo.  808;  Ohouteau  r.  Allen, 
70  Ho.  880;  Springer  v.  Klelnaorge,  88  Mo. 
190:  Berry  ▼•  Hartzell.  1)1  Mo.  188,  S  S.  W. 


582;  Bushong  r.  Taylor,  82  Mo.  666;  Mathlaa 
V.  O'Neill.  91  Mo.  520,  6  S.  W.  253.  As  said 
by  Sherwood,  J.,  In  speaking  for  the  court 
In  Benne  t.  Scfanecko^  100  Ma  260. 13  S.  W. 
82:  '3ut  by  such  remarks  we  are  not  to  be 
understood  as  meaning  that  we  are  conclud- 
ed by  tbe  Qndlng  of  facts  by  tbe  court  be- 
low. Far  from  it  Such  remarks  do  not 
mean  that  we  have  abdicated  our  supei^ 
visory  control  over  auestlons  of  fact  In  eq- 
uity causes.  They  only  mean  that  when 
there  Is  conflict  of  testimony,  or  where  tbe 
testimony  Is  evenly  balanced,  and  tbe  flnd- 
Ing  of  tbe  chancellor  appears  to  be  correct 
then  we  will  so  far  defer  to  bis  finding  as  to 
sanction  it  by  our  affirmance;  'that  and  noth- 
ing more.* "  The  same  rule  was  announced 
m  McElroy  V.  MaxweU,  101  Mo.  508, 14  S.  W. 
1;  Milling  Co.  T.  Bums,  144  Mo.  192,  46  S. 
W.  1074.  The  evidence  was  somewhat  con- 
flicting, and,  without  knowing  upon  what 
ground  the  court  set  Its  finding  aside  and 
granted  a  new  trial,  we  think  Its  ruling  was 
Justified  upon  either  of  tbe  grounds  herein 
suggested,  and,  In  the  abs^ce  of  anything 
to  the  contrary,  it  must  be  presumed  that  It 
was  upon  one  or  both  of  those  grounds.  Its 
ruling  must,  therefore,  be  afflrmed. 

SHBBWOOD,  P.  J.,  and  OANTT,  3.,  con- 
cur. 


STATB  T.  ADAIR. 

(Sapreme  Court  of  SUssonri,  Divldoa  No.  2. 
Feb.  26.  1901.) 

ROBBERY  —  CRIMINAL      ULW  —  RBASONABLB 
DOUBT— ACCUSED  AS  WITNS8S— CRBD- 
IBILITT  OF  WITNESS. 

1.  An  unlawful  and  felonlouB  assault  with 
intent  to  deprive  the  person  assaulted  of  bis 
property,  made  without  any  honest  daisi  t« 
the  property,  and  tbe  unlawful  taking  of  prop- 
erty from  nim  by  force  and  violence  and 
against  his  will,  constitutes  the  crime  of  to^ 
bery  in  tbe  first  degne. 

2.  It  is  not  error  to  instruct,  In  a  prosecution 
for  robbery,  llint  the  defendant  is  a  competent 
witness  in  his  uwn  lii'linlf,  bat  that  his  interest 
in  the  result  of  the  case  may  be  considered  in 
determining  his  credibility. 

3.  It  is  not  error  to  instruct,  in  a  prosecution 
for  robbery,  that  a  reasonable  doubt  sufficient 
to  warrant  an  acquittal  must  be  a  subBtantiai 
doubt  of  defendant's  guiit  with  a  view  to  oU 
the  evidence,  and  not  a  mere  possibility  of  tlie 
defendant's  inuoceuce. 

4.  It  is  not  error  to  instruct,  in  a  prosecution 
for  robbery,  thut,  if  there  is  any  evidence 
which  raises  a  reasonable  doubt  as  to  the  pres* 
eni-e  of  tbe  defendaut  at  tbe  time  and  place 
where  the  crime  is  charged  to  have  been  com- 
mitted, be  mast  be  acquitted. 

6.  It  is  not  error  to  instract,  in  a  prosecu- 
tion for  robbery,  that  the  Jury  are  tbe  sole 
judges  of  tbe  credibility  of  the  witnesses  and 
tbe  value  of  their  testimony,  but  that  in  deter- 
mining the  credit  to  be  given  a  witness  his  con- 
duct on  the  stand,  interest  in  tbe  result  of  the 
trial,  feeling  towards  the  accused  or  the  in- 
jured person,  the  Imptobabilitv  of  his  state- 
ments, his  opportunity  for  observation  and 
knowledge,  and  bis  inclination  to  speak  truth- 
fully, should  be  considered  In  connection  with 
all  the  other  facts  given  In  evidence. 
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6.  It  is  Dot  error  to  instract,  in  m  crlmioal 
case,  that,  if  the  jury  coDcludes  tbat  a  witness 
has  testified  falsely  to  a  material  fact,  his  en- 
tire testimony  may  be  disregarded. 

7.  Where  there  is  sufficient  evidence  to  con- 
vict the  defendant  in  a  prosecution  for  rob- 
bery, the  question  of  the  credibility  of  the  evi- 
dence affirming  or  denying  his  presence  when 
the  Clime  occurred  is  for  the  jury. 

Am»eal  from  criminal  court,  Jackson  coun- 
tj;  Jobs  W.  Wofford,  Judge. 

James  Adair  was  conrlcted  of  robbery  in 
the  first  degree,  and  he  appeals.  ACBrmed. 

Jas.  H.  Ohaney,  Jr.,  for  appellant  The 
Attx»ii^  General  and  Sam  B.  Jeffries,  tor 
the  State. 

SHERWOOD,  P.  J.  The  verdict  of  the 
Jury  found  defendant  guilty  of  robbery  In  the 
first  degree,  and  assessed  his  punishment  at 
five  years  In  the  penitentiary.  The  Instruc- 
tions given  by  the  court  were  as  follows; 
No.  1:  "The  court  Instructs  the  jury  that  if 
they  find  and  believe  from  the  evidence  tbat 
the  defendant,  James  Adair,  at  tbe  county  of 
Jackson  and  state  of  Missouri,  at  any  time 
within  three  years  next  before  the  17th  day 
of  April,  1900,  did  unlawfully  and  feloniously 
make  an  assault  upon  the  witness,  Bessie 
Proctor,  and  did  by  force  and  violence  to  her 
person.  In  her  presence,  and  against  her  will, 
and  without  any  honest  claim  to  the  same, 
with  the  felonious  Intent  to  deprive  the  own- 
er of  Mer  property  therein,  and  convert  tbe 
same  to  bis  own  use,  unlawfully  and  feloni- 
ously take  from  the  witness,  Bessie  Proctor, 
any  of  the  property  mentioned  In  the  indict- 
ment, of  any  value  whatever,  the  property 
of  the  witness,  Bessie  Proctor,  you  will  find 
the  defendant  gullly  of  robbery  In  the  first 
degree,  and  assess  bis  punishment  at  Impris- 
onment In  the  state  penitentiary  for  any  time 
not  less  than  five  years.  'Feloniously,'  as 
used  In  these  Instructions,  means  wickedly, 
and  against  tbe  admonition  of  the  law;  un- 
lawfully." No.  2:  "The  court  instructs  tbe 
jury  that  the  defendant  is  a  competent  wit- 
ness In  this  case,  and  you  must  consider  his 
testimony  In  arriving  at  your  verdjct;  but  in 
determining  what  weight  and  credibility  you 
will  give  to  bis  testimony  In  making  up  your 
verdict  you  may  take  Into  consideration,  as 
atEecting  his  credibility,  his  Interest  In  tbe 
result  of  tbe  case,  and  that  he  la  the  accused 
party  on  trial,  testifying  in  his  own  behalf." 
No.  3:  "The  court  Instructs  tbe  Jury  that  t)e- 
fmre  they  can  convict  the  defendant  they 
mnst  be  satisfied  of  his  guilt  beyond  a  rea- 
sonable doubt.  Such  doubt  to  authorize  an 
acquittal  upon  reasonable  doubt  must  be  a 
snbstantlal  doubt  of  the  defendant's  guilt 
with  a  view  to  all  the  evidence  In  tbe  case, 
and  not  a  mere  possibility  of  the  defendant's 
innocence."  No.  4:  "The  court  Instructs  the 
jury  that.  If  there  is  any  evidence  before  you 
tbat  raises  in  your  minds  a  reasonable  doubt 
as  to  file  presence  of  tbe  defendant  at  tbe 


time  and  place  where  the  crime  is  charged  to 
have  been  committed,  yon  •will  acquit  tbe  de- 
fendant" No.  5:  "The  jury  are  tbe  sole 
judges  of  the  credibility  of  the  vritnesses. 
and  of  tbe  weight  and  value  to  be  given  to 
their  testimony.  In  determining'  as  to  tlie 
credit  you  will  give  to  a  witness,  and  the 
weight  and  value  you  will  attach  to  a  wit- 
ness' testimony,  you  should  take  into  con- 
slderatltm  the  conduct  and  appearance  of  tht? 
witness  upon  the  stand,  tbe  Interest  of  tbe 
witness,  if  any,  in  the  result  of  the  triai,  the 
motives  actuating  the  witness  In  testifying, 
the  witness'  relation  to  or  feeling  for  or 
against  the  defendant  or  the  alleged  Injured 
party,  tbe  probability  or  Improbability  of  tbe 
witness'  statements,  the  opporttmlty  the  wit- 
ness bad  to  observe  and  to  be  informed  aa 
to  matters  respecting  which  such  witness 
gives  testimony,  and  the  Inclination  of  the 
witness  to  speak  tmtbfnlly.or  otherwise  as 
to  matters  within  the  knowledge  of  such  wit- 
ness. All  these  matters  being  taken  Into  ac- 
count with  all  the  other  facts  and  circum- 
stances given  In  evidence,  it  Is  your  province 
to  give  to  each  witness  such  credit  and  tbe 
testimony  of  each  witness  such  value  and 
weight  as  you  deem  propw.  If,  upon  a  con- 
sideration of  all  the  evidence,  you  conclude 
that  any  witness  has  sworn  willfully  false 
as  to  any  material  matter  Involved  in  the 
trial,  you  may  reject  or  treat  as  untrue  tbe 
whole  or  any  pert  of  such  wltn^s'  testi- 
mony." 

There  was  sufficient  evidence  In  the  case 
to  convict  defendant  and  It  belonged  exdu- 
Eively  to  the  jury  to  say  whether  they  would 
believe  the  evidence  given  on  behalf  of  tbe 
state,  which  went  to  show  defoidant  present 
where  the  crime  occurred,  or  that  on  the  part 
of  defendant,  which  went  to  show  him  ab- 
sent from  the  scene  of  the  robbery,  at  the 
time  of  Its  perpetration.  The  third  Instruc- 
tion has  frequently  been  given  In  form  and 
substance  In  prior  cases  In  this  court  and 
we  reaffirm  its  correctness.  State  v.  Nues- 
lein,  25  Mo.  Ill;  State  v.  Blunt  »1  Mo.  503, 
4  S.  W.  394;  State  v.  Eobbst  131  Mo.,  loc. 
cit  339.  32  S.  W.  1149;  State  v.  Eobinson. 
117  Mo.,  loc.  dt  eci,  23  S.  W.  lOGfi;  State  v. 
Sacre.  141  Mo.  04,  41  S.  W.  906;  State  v. 
Knock.  142  Mo.,  loc.  cIt.  524,  44  S.  W.  235; 
State  V.  Holloway,  15G  Mo.,  loc.  cit  227.  228. 
56  S.  W.  734.  And  the  same  may  be  said  of 
Instruction  No.  4  which  the  court  gave,  touch- 
ing tbe  presence  of  the  defendant  at  the 
scene  and  time  the  crime  took  {dace.  This, 
being  all  that  was  necessary  to  cover  the 
case,  rendered  unnecessary  tbe  giving  of  de- 
fendant's first  Instruction,  cm  the  correctness 
of  which  it  is,  therefore,  wholly  useless  to 
pass.  The  other  Instructions  are  formulated 
after  the  fashion  of  others  tbat  have  often 
received  our  indorsement  Finding  no  re- 
versible error  In  the  leciHrd.  Judgment  afiirm- 
ed.  All  concur. 
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WILSON  et  al.  t.  JOHNSON  et  al. 
(Sopteme  Court  of  Miasouri,  IHTision  No.  2. 
Feb.  26.  1901.) 

HOIiSSTBAD-WIDOW— ADHSASURBHBNT^ 
VALUATION— TB8TBD  BSTATB. 
Under  Ber.  St.  18S9,  S  5489,  providing  tliat 
if  AII7  head  of  A  family  shall  die,  leaTiog  a 
widow,  his  homestead,  to  the  raloe  of  91,600, 
shall  pass  to  such  wfdov,  and  shall  continue 
for  her  benefit  nntU  her  death,  an  estate  for 
life  in  the  homestead  becomes  vested  in  tbe 
widow  np<Hi  the  death  of  the  haaband,  so  that 
she  is  entitled  to  have  tbe  homestead  admeaa- 
nrnl  on  the  basis  of  the  ralne  of  the  lands  at 
the  time  of  the  hosband'a  death,  and  not  their 
Tslue  at  the  time  of  admeasurement. 

Appeal  from  drcnlt  court,  Dekalb  county. 

Action  by  Maggie  Wilson  and  others 
against  Mary  Johaaon  and  others.  From  an 
order  oTermliDg  a  motion  to  r^ect  tbe  re- 
port of  commissioners  appointed  to  admeas- 
ure homestead,  and  an  order  overniUng  a 
^  motion  fn  arrest  of  jodgmoit,  plalntifla  ^ 
peaL  Affirmed. 

This  to  a  suit  by  one  of  the  adult  heirs  at 
law  of  Gomdius  Johnson,  deceased,  late  of 
Dekalb  county,  Mo.,  against  tale  widow  and 
other  heirs,  for  the  assignment  the  home- 
ttead  and  dower  of  the  widow.  Mrs.  Mary 
Johnson,  and  the  minor  cblldren,  and  tor  a 
partition  of  the  remainder  of  said  estate. 
Tbe  lands  consist  of  96  acres  In  Dekalb 
county,  tbe  taomestMd  of  Gomelliu  Johnson 
■t  the  time  of  his  death.  Tbe  petition  Is  In 
the  usual  form.  Tbe  answer  admitted  the 
heirship  and  tbe  title  to  tbe  land,  and  con- 
sents to  tbe  admeasurement  of  the  dower 
and  homestead,  but  tvers  that  at  tbe  time 
of  tbe  death  of  Ooniellus  Johnson  tbe  dwell- 
ing boose,  bams,  outbuildings,  and  fences  on 
uld  tract  bad  become  and  were  so  dilapi- 
dated that  they  were  practically  useless  for 
a  borne:  that  ptior  to  his  death  said  Cm- 
wWxa  Johnson  had  laid  tbe  foundation  and 
(-ommenced  tbe  erection  of  a  new  dwelling 
iiouse;  that  It  was  unfinished  and  Incom- 
plete; that  tbe  widow.  In  order  to  ntllize  said 
place  as  a  homSatead  for  bersdf  atad  the 
ohior  children,  was  compelled  to  and  did  In 
good-  faith  expend  het  own  means  to  the 
nmount  of  V1.000  In  finishing  said  dwelling 
boose,  bams,  and  fences:  that  at  the  time  of 
the  death  of  said  Gomelins  said  lande,  owing 
to  tbelr  neglected  condition,  were  of  little 
value,  and  the  said  80  acres  not  worth  more 
tlian  yi,600,  but  by  reason  of  tbe  expendi- 
ture! of  the  widow,  Mrs.  Mary  Johnson,  and 
the  rapid  Increase  of  lands  in  that  vicinity 
■Ince,  tbe  ralue  of  said  lands  Is  now  largely 
ts  excess  of  tbe  91,500;  and  it  would  be  Im- 
posBible  fttr  ctnnmlssloners  appointed  by  the 
wort  to  admeasure  and  mark  out  the  home- 
'tead  that  Tested  In  said  widow  and  cblldroi 
■a  of  the  date  of  the  death  ot  said  Cornelius 
■iflhDBMi;  and  tbey  prayed  tbe  court  to  hear 
proofs,  and  ascertain  tbe  value  of  said  lands 
acre  at  the  date  of  the  death  of  Cor- 
ndlua  Johnson,  and  that  the  commissioners 
t«  directed  to  take  the  value  so  found  by 
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the  court  as  tbelr  gidde  In  asslfnliif  lb* 

homestead  to  said  widow  and  cblldren.  On 
the  trial  the  court  beard  the  evidence  as  to 
the  condition  and  value  of  the  lands  at  the 
time  of  the  death  of  Coraellns  Johnson,  uid 
made  Its  findings:  "That  Cornelius  Johnson 
died  seised  and  possessed  of  the  following 
lands,  to  wit,  the  S.  %  of  the  8.  W.  M,  section 
2.  and  15  acres  off  the  north  aide  of  tbe  S.  W. 
^  of  S.  W.  H  of  section  12.  all  in  township 
59,  range  80,  Dekalb  county.  Mo.;  the  north 
line  of  said  16  acres  being  the  north  bound- 
ary line  of  said  quarter  section,  and  the 
south  boundary  line  being  parallel  with  said 
nortta  boundary  line,— leaving  his  widow, 
said  Mary  Johnson,  and  the  plaintiff  BCaggle 
Wilson,  and  the  defendants  Arvllda  Beck- 
worth,  Ida  Searcy,  Maud  Havitt,  A1<huo 
Johnson.  Clarmce  Johnson,  and  John  John- 
son his  only  heirs  at  law.  That  at  tte  time 
of  his  death  tbe  said  Gomelins  Johnson  oc- 
cupied all  of  said  land  as  his  homestead. 
That  the  dwelling  bouse,  bom.  and  ontbnUd- 
Ings  standing  and  t)elng  upon  said  lands 
were  suffered  to  and  had  become  at  the  time 
of  bis  death  so  decayed  and  dilapidated  that 
they  were  practically  valudess  and  useless 
for  tbe  purposes  for  which  they  were  de- 
sired. That  at  'Uie  time  of  his  said  death 
tbe  said  Coraellns  Johnson  had  laid  the 
foundation  of,  and  was  about  the  prepara- 
tion to  build,  a  new  dwelling  upon  said  land. 
That  after  his  death  the  said  Mary  Johnson, 
In  order  to  enjoy  her  homestead  estate  on 
oald  land,  was  compelled  to  and  did  in  good 
faith,  with  moneys  that  came  to  her  from 
her  father's  estate,  build  said  house  and  ont- 
buildings,  and  repair  the  barn  on  said  land 
to  that  extent.  That  practically  all  of  said 
bulldli^  were  placed  there  with  her  means. 
That  at  the  date  of  the  death  of  said  Oor- 
ndlns  Johnson  said  lands  were  of  no  greater 
value  than  $2,000,  to  wfl^  of  the  value  of 
$21.06  per  acre,  by  reason  of  the  dilapida- 
tion of  said  buildings;  and  since  said  date, 
by  reason  of  the  expenditures  of  said  moneys 
by  tbe  said  Mary,  and  rapid  appredatlon  of 
the  value  of  said  lands  In  tbe  vicinity,  said 
lands  now  largely  exceed  said  value,  and  It 
would  now  be  Impossible  for  the  commis- 
sioners appointed  by  this  court  to  admeasure 
and  set  off  to  defendante  Mary  Johnson, 
Alonso  Johnson,  and  Clarence  Johnson  the 
homestead  estate  that  vested  in  them  at  the 
death  of  said  Cornelius  without  the  idd  of 
this  court.  That  said  John  B.  Johnson  has, 
by  deed,  since  the  death  of  his  father,  con- 
veyed his  interest  and  estate  in  said  land  to 
tbe  plaintiff  Maggie  Wilson.  That  said 
Mary  Johnson  Is  tbe  owner  during  her  nat- 
ural life  of  a  homestead  In  said  land,  of  the 
value  ot  91.500  at  the  value  per  acre  as'  as- 
certained and  declared  by  this  court,  and 
the  defendants  Alonzo  Johnson  and  Clarence 
Johnson  have  a  similar  estete  therein  until 
they  attain  the  age  of  21  years.  That  the 
plalntltr  Silaggle  Wilson  Is  the  owner  of  two 
undivided  one-sevenths  and  tbe  d^iendanto 
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Arrilda  Beck.worth«  Ida  Searcy,  and  Maud  i 
Havitt  are  each  the  owner  of  oae  undivided 
tme-aeTentb  of  said  lands,  subject  to  said 
homestead  as  aforesaid.  It  is  therefore  or- 
dered and  Adjudged  b7  the  court  that  Flnley 
McGlnre,  W.  B.  Taylor,  and  John  H.  Keats 
be,  and  are  hereby,  appointed  commissioners 
to  make  partition  and  set  off  to  said  Mary 
JohnstMi,  Alonzo  Johnson,  and  Clarence 
Jotanaon  a  hcmestead  of  the  value  of  f 1,500, 
at  the  value  per  acre  as  ascertained,  fixed, 
and  declared  by  the  court,  and  in  setting  off 
said  homestead  they  will  disregard  the  value 
of  improvements  and  present  values  of  said 
laml;  that  they  will  partition  and  divide  the 
renuiind^  of  said  lands  among  and  between 
the  plaintiff  Maggie  Wilson  and  the  defend- 
ants Arrlida  Beckworth,  Ida  Searcy,  Maud 
Havitt,  Alonzo  Johnson,  and  Clarence  John- 
son according  to  their  respective  rights  and 
Interests  as  ascertained  and  declared  by  the 
court.  If  the  same  is  susceptible  at  division 
without  great  prejudice  to  the  owners  there- 
of; and  that  they  make  full  report  to  the 
next  term  of  the  court."  At  the  next  term 
the  commissioners  made  their  report  that,  In 
obedience  to  the  decree  of  the  court,  they 
set  off  to  the  widow  and  minor  children  71^ 
acres  of  said  land  by  specific  metes  and 
bounds.  Thereupon  plaintiffs  moved  the 
court  for  new  commissioners,  and  for  a 
modification  of  the  decree  so  as  to  have  the 
homestead  valaed  as  of  the  present  value  of 
said  lands  and  the  Improvements  thereon, 
and  also  moved  the  court  to  reject  the  report 
of  the  commissioners.  These  motions  the 
court  overruled,  and  plaintiffs  excepted. 
Plaintiffs  then  moved  the  court  to  set  aside 
Its  Judgment  confirming  said  report  on  the 
ground  principally  that  the  court  erred  In 
hearing  testimony  and  ruling  that  the  com- 
missioners should  set  off  the  homestead  ac- 
cording to  the  value  as  of  the  time  of  the 
death  of  Cornelius  Johnson,  the  Intestate. 
After  a  motion  In  arrest  was  overruled, 
plaintiffs  appealed  to  this  court. 

Hamilton  &  Dudley,  for  appellants.  Ken- 
dall B.  Randolph,  fbr  respondents. 

OANTT,  J.  (after  stating  the  facts).  1. 
From  the  foregoing  abstract  of  the  record  It 
will  be  observed  that  the  only  question  pre- 
sented Is,  of  what  date  shall  the  commlBsion- 
ers  appointed  to  admeasure  a  homestead  to  a 
widow  and  minor  children  estimate  same? 
Shall  they  estimate  the  value  of  the  lands  as 
of  the  date  of  the  death  of  the  ancestor,  or 
as  of  the  date  when  they  admeasure  It?  The 
answer  must  be  made  In  view  of  our  home- 
stead statute.  Cornelius  Johnson  died  In 
1S91,  and  the  statute  then  In  force  must  gov- 
ern. It  was  the  act  of  1676,  known  in  the 
Revision  of  1889  as  "Section  5^9,"  and  is  aa 
follows:  "If  any  such  housekeeper  or  head 
of  a  family  shall  die  leaving  a  widow  or  any 
minor  children,  his  homestead  to  the  value 
aforesaid  [to  wit.  $1,5001  tball  pass  to  and 


vest  In  such  widow  or  children,  or  if  thene 
be  both,  to  such  widow  and  children,  and 
Bbail  continue  for  their  benefit  without  belos 
subjtct  to  the  payment  of  the  debts  of  tbe 
deceased  unless  legally  charged  thereon  lo 
his  lifetime,  until  the  youngest  child  shall 
attain  Its  legal  majOTity.  and  until  the  deatii 
of  such  widow,  and  such  homestead  shall  ni>- 
on  the  death  of  such  housekeeper  or  head  of 
a  family  be  limited  to  that  period."   In  Rld- 
dlck  V.  Walsh,  15  Mo.  637,  Judge  Scott  said. 
"Every  estate  wlOiIn  our  knowledge  has  been 
administered  upon  the  supposition  that  tlie 
law  exlatlng  at  the  time  of  the  dissolution  of 
the  contract  by  death  regulates  the  right  of 
the  widow."    Prior  to  the  act  of  1875  it  was 
ruled  m  Skouten  v.  Wood,  67  Mo.  380.  and 
cases  followli^  that,  that,  when  the  husband 
died  seised  of  a  homes^d  In  fee,  the  wife 
took  the  homestead  In  fee  simple;  and.  in 
Register  T.  Heosley,  70  Ma  180.  where  tbe 
husband  died  seised  <tf  a  homestead  prkn:  to 
the  act  of  1875,  but  tbe  wife's  election  and 
renunciation  of  her  husband's  will  was  not 
made  until  after  the  act  of  1875  took  effect, 
still  she  was  entitled  to  her  homestead  under 
the  law  in  force  when  her  husband  died. 
Under  the  terms  of  the  act  of  1875,  in  foret.' 
when  Cornelius  Johnson  died,  the  homestead 
estate  passed  to  oi^  vested  In  his  widow  for 
her  life  and  his  minor  children  until  they 
reached  their  majority.   In  West  v.  McU al- 
ien. 112  Mo.  405,  20  S.  W.  628,  we  held  Chat 
an  estate  for  life,  and  not  a  mere  right  of 
occupancy,  vested  In  the  wife  on  the  deatli 
of  her  husband;   and  so  It  was  ruled  Id 
Hufschmldt  V.  Gross.  112  Mo.  657,  20  S.  W. 
G7d.    While  It  Is  a  continuance  of  the  estate 
of  the  husband,  continoal  residence  on  the 
land  is  not  essential  to  the  estate.  Counsel 
for  plaintiff  takes  the  position  that,  until  the 
widow's  homestead  Is  assigned  to  her,  she 
has  no  estate.   He  bases  this  contention  on 
the  execution  law,  which  requires  the  ex- 
emption to  be  set  out,  and  then  the  balance 
can  be  sold.   Section  3624,  Rev.  St.  1809.  In 
other  words,  they  claim  that  the  homestead 
Is  not  an  estate,  not  a  right,  but  a  privilege 
restricted  by  statute  In  quantity  and  value. 
We  cannot  agree  to  this  statement  of  tbe 
lew.   As  already  said,  the  settled  construc- 
tion Is  that  It  Is  an  estate,  and  that  It  passes 
and  vesta  in  the  widow  and  children  at  the 
Instant  the  husband  dies,  subject  only  to  be- 
admeasured.   But  even  while  held  in  a  larger 
tract,  and  unallotted,  the  wife  can  sell  and 
convey  it,  and  her  purchaser  will  stand  in  her 
shoes.   Weathcrford  v.  King,  119  Mo.  51,  24 
S.  W.  772;   Colvin  v.  Haueuateln,  110  Mo. 
678,  Id  S.  W.  04a   This  right  to  seU  and  con- 
vey is  incident  to  an  estate,  not  ft  mere 
privilege.    The  estate  passed  to  and  rested 
In  Mrs.  Johnson  and  her  children  when  her 
husband  died,  and  was  not  in  abeyance  un- 
til one  of  the  heirs  should  bring  partition. 
If  It  passed  to  her  at  the  death  of  her  hus- 
band, that  was  the  time  to  which  the  statute 
looked  when  It  fixed  the  amount  she  should 
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take,  and  ibe  v&s  entitled  to  have  $1,600 
irarUi  of  tbe  lasd  aeeigned  to  her  as  of  tbe 
TAlne  of  that  time;  nod  It  was  by  the  same 
reaaoniug  f 1.500  worth  of  the  land  left  by  her 
hnfiband.  and  not  subsequent  ImproTements 
vlilch  she  placed  upoD  the  lands.  We  think 
the  court  properly  construed  the  law,  and  Its 
judgment  is  affirmed.  AU  concoi. 


MUSOUBI  GOAL  &  MINING  GO.  T.  hADD 
«t  al. 

<Saprcme  Cburt  of  MUsoari,  DivlBion  No.  2. 
Feb.  ac,  1901.) 
POBXICnr  OORPOaATIOMS— COMPUAMCB  WITH 
STATUTBS-nRIOHT  TO  SUS-DOiNG  BUSU^ESS 
IN    STATB  —  AFPBAI.  —  QUESTIONS  CONSID- 
SSED. 

L  Wbere  a  bill  of  szceptloiis  doaa  not  show 
tbe  presentatioD  and  deDial  of  a  motioa  in  ar^ 
rest  of  judgment,  the  action  of  the  court  in 
OTcr^ins  the  motion  will  not  be  considered  on 

*^WheT«  a  deuBrrer  to  the  evidence,  «  tbe 
ground  that  It  ahows  that  the  plaintiff  a  for* 
eign  corporation,  haa  transacted  bosiness  as  a 
corporation  withoot  compliance  with  Act  April 
'H,  1801,  requriag  foreign  Mcporatiosis  to  bave 
a  public  office  in  the  state,  file  their  charters, 
and  par  certain  taxes,  and  hence  that  it  is  not 
tfotitlea  to  sue.  ts  orerruled  on  the  ground  that 
ihe  corporatioD  has  not  beea  transacting  busl- 
oesa  as  a  cwporation,  and  no  objection  is  tak- 
en thereto,  the  determination  that  the  corpora- 
tiou  was  not  transacting  such  businesB  will  not 
be  reviewed  on  appeal. 

8.  Act  April  21,  1891.  roQuires  fortign  eor- 
poratioDB  doing  business  in  the  state  to  main- 
tain a  public  office,  and  to  file  their  articles 
with  the  secretary  of  state,  and  pay  certain 
taxes  and  fees  therein.  A  foreign  corporation, 
orga.niied  for  the  purpose  of  miiuag  and  aelUng 
coal  and  mannfi&ctnnng  coke,  had  ceaaed  its 
mining  and  manufacturing  operations  before 
ttt«  passage  of  the  act.  Held,  that  the  fact  that 
the  company  owned  and  rented  its  coal  lands 
for  agricnitural  puroosea  was  not  the  transac- 
tion of  brntiness,  witnin  the  meaning  of  the  act, 
wldch  would  deprire  the  corporation,  which  had 
not  complied  wfth  the  act,  from  Kb  right  to  sue 
in  the  atate. 

4.  Where  it  la  contended  that  an  unauthor- 
ised item  of  damages  for  attorney's  fees,  which 
has  not  been  paid,  is  included  In  the  jndcment, 
bat  no  such  question  is  presented  In  the  In- 
Btmction,  and  the  jodgment  is  for  a  gross 
amount  in  excess  of  such  amount,  and  less 
than  plafntiff's  claim,  the  judgment  will  not 
be  rewraed,  since  it  cannot  be  determined 
whether  such  sum  was  included  therein,  and 
the  qneation  should  hare  been  presented  by  the 
instruction. 

Appeal  from  SL  Louis  drcnlt  court;  S.  P. 
Spencer,  Judge. 

Action  on  an  atta.chment  bond  by  the  Mis- 
souri Coal  &  Mining  Company  against  Wil- 
liam M.  Ladd  and  another.  From  a  judg- 
ment In  favor  of  plalntlfiT,  defendants  appeoL 
Affirmed. 

Uptoo  M.  Tonng,  f<ff  ivP^lauU-  John  H. 
OvenUl  and  K.  H.  Nortmi.  tor  respondent 

BUBGESS.  J.  This  Is  an  action  upon  an 
tttaduncnt  bond  executed  by  defendants  to 
plaintiff  in  a  suit  In  the  circuit  court  of  the 
United  States  for  tbe  Eastern  division  of  the 
Eastern  district  of  Missouri,  wherein  the  de- 
fendant Ladd  was  ^alntlff.  and  the  plaintiff 


In  this  suit  was  defendant  The  penal  sum 
In  the  bond  was  fd0,600,  and  Its  conditions 
as  follows:  "That  whereas,  WUUajn  51.  Ladd 
Is  about  to  Institute  a  siilt  in  the  circuit  court 
of  the  United  States  for  the  Eastern  dlTisltm 
of  the  Eastern  judicial  district  of  Missouri 
by  attachment  against  Missouri  Ooal  and 
Minlog  Company,  defaidant,  for  the  sum  of 
¥34,075.00:  Now,  if  said  plaintiff  shall  prose- 
cute his  action  without  dela^,  with  effect 
refund  ail  sums  of  money  that  may  be  ad- 
judged to  be  refunded  to  the  defendant  or 
found  to  have  been  received  by  the  plaintiff 
and  not  justly  Sue  him,  and  pay  all  damages 
that  may  accrue  to  any  defendant  or  gar- 
nishee by  reason  of  the  Judgment  or  any 
process  or  proceeding  in  the  suit,  or  by  rea- 
son of  any  judgment  or  process  herein,  then 
this  ol^Ugatlon  to  be  void;  otherwise,  to  re- 
main in  full  force."  The  breaches  of  the 
bond  assigned  la  the  petition  are  the  failure 
by  Ladd  to  sustain  his  action  and  the  abate- 
ment of  the  attachment.  Tlie  petition  then 
alleges  that  plaintiff  was  damaged  in  the 
sum  of  15,000  by  reason  of  the  levy  of  the 
attachment  upon  Its  property,  and  the  fur- 
ther sum  of  $&,500  which  It  was  compelled 
to  and  did  lay  out  and  expend  In  and  about 
the  defense  of  said  alleged  action  and  attach- 
ment for  attorney's  fees,  and  other  necessary 
costs  and  expenses,  to  wit: 

9edden  &  Blair,  attorneys,  St.  Louis  $8,243  10 

McLaughlin  &  Bowe,  attorneys   L683  36 

Qeo.  T.  Mordocb,  witness,  expenses 

to  St  Louis   86  SO 

Expenses  of  officers  of  company  la 
attendance  at  trial  and  in  manage* 
meat  of  case   487  04 

<5,50O  00 

To  plaintiff's  petition  defendants  filed  an- 
swer, denying  all  allegations  therein,  and,  by 
way  of  affirmative  defense,  alleging  that 
plaintiff  has  no  authority  In  law  to  maintain 
its  aptlon,  because  It  Is  a  foreign  corporation, 
and  has  not  complied  with  tbe  act  of  the  gen- 
eral asseml^y  of  this  state  entitled  an  "Act 
to  require  every  foreign  cojporatlon  doing 
business  in  this  state  to  have  a  public  office 
or  place  at  which  to  transact  its  business, 
subjecting  It  to  certain  conditions  and  re- 
quiring it  to  file  its  articles  or  charter  of  in- 
corporation with  the  secretary  of  state,  and 
to  pay  certain  taxes  and  fees  thereon,"  ap- 
proved April  21,  1891,  In  this:  That  plaintiff 
has  failed  and  neglected  to  file  in  the  office 
of  the  secretary  of  state  of  the  state  of  Mis- 
souri a  copy  of  its  charter  or  articles  of  in- 
corporation, or  certificate  of  incorporation, 
duly  certified  and  authenticated  by  the  prop- 
er authority,  and  that  tbe  principal  officer  or 
agent  of  plaintiff  in  tlie  state  of  Missouri  has 
failed  to  make  and  forward  to  the  secretary 
of  state  of  this  state  a  sworn  statement  of 
the  proportion  of  tbe  capital  stock  of  plain- 
tiff corporation  which  Is  represented  by  Its 
property  located  and  business  to  transact  in 
this  state;  that  plaintiff  has  failed  to  pay  into 
tbe  treasury  of  this  state,  on  the  proportion 
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o{  Its  capital  stock  represented  by  Its  prop- 
erty and  business  In  Missouri,  the  Incorporat- 
ing taxes,  and  fees  equal  to  those  required 
by  similar  corporations  formed  within  and 
under  the  laws  of  this  state.  To  the  answer 
plaintiff  made  reply,  denying  that  said  act 
applies  to  It,  or  that  it  Is  required  to  do  the 
things  required  to  be  done  by  fordgn  corpo- 
rations doing  business  In  this  state,  because, 
as  It  arers,  It  Is  a  corporation  organized  for 
the  sole  purpose  of  mining  and  selling  coal, 
and  manufacturing  and  selling  coke,  and  has 
not  since  said  act  went  into  effect  carried  on 
Its  btulness  in  this  state. 

The  facts,  briefly  stated,  are  that  in  1893 
the  defendant  Ladd  broi^ht  suit  by  attach- 
ment in  the  circuit  court  of  St  Louts  against 
plaintiff  for  $34,6TC,  claiming  that,  under  In- 
structions of  defendant  In  said  suit  (plaintiff 
here),  he  had  contracted  for  the  sale  of  Its 
lands  In  Llnc^n  county,  Mo.,  and  was  en- 
titled to  a  commission  Oierefor  In  said  sum. 
Ladd  garc  an  attachment  bond  in  said  snit, 
with  his  co-defendant  Johnston,  as  surety, 
which  forms  the  basis  fw  this  actluL 
Plaintiff  is  a  corporation  oiganised,  and,  at 
the  time  of  the  Institntlon  of  this  suit  exist- 
ing, under  the  laws  of  the  state  of  New  York, 
the  sole  purpose  of  the  corporation  being 
"the  mining  and  sale  of  coal  from  Its  said 
lands,  and  the  manufacture  and  sale  of 
coke.'*  Vot  some  years  prior  to  188S  i^lntlfl 
mined  and  sold  coal  from  said  lands,  but 
snnce  that  time  It  has  not  mined  nor  sold 
voal,  nor  manufactured  nor  sold  coke.  The 
taxes  are  paid  upon  these  lands  by  an  agoit 
of  plaintiff  In  lincoln  conn^.  who  also  col- 
lects rents  for  It  for  neb  of  its  lands  as  are 
occupied  by  others. 

At  the  instance  of  plaintiff,  the  court,  with- 
out any  objection  on  the  part  of  defendants, 
declared  the  law  to  be  as  follows:  "(1)  The 
court  declares  the  law  to  be  that  under  the 
erideuce  In  the  case,  the  plaintiff  has- not 
since  the  21st  day  of  April,  1891.  transacted 
or  continued  any  business  In  this  state,  as 
contemplated  by  an  act  of  the  general  as- 
sembly of  Mlssouii  entitled  'An  act  to  re- 
quire every  foreign  corporation  doing  busi- 
ness In  this  stote  to  have  a  public  office  or 
place  in  this  state  at  which  to  transact  its 
business,  subjecting  it  to  certain  conditions, 
and  requiring  It  to  file  Its  articles  or  charter 
of  inctHporatlon  with  the  secretary  of  state, 
and  to  pay  certain  taxes  and  fees  therein.' 
approved  April  21,  1891,  and  amendmento  to 
said  act"  Defendante  aSked  the  court  to 
declare  the  law  to  be  as  follows:  "The  court 
declares  the  law  to  be  that,  undw  the  plead- 
ings and  evidence  in  this  cause,  the  plaintiff 
is  not  entitled  to  recover;"  which  the  court 
refused  to  do,  and  defendante  duly  excepted. 
Judgment  tras  then  rendered  tot  plaintiff  for 
$00,500,  being  the  amount  of  the  penalty  of 
the  bond,  and  awarded  execution  In  Ite  fa- 
vor for  $5^062.50  damages.  Aftw  unavailing 
motion  tor  a  new  trial,  defendant  Ladd 
peala. 


It  Is  claimed  by  defendant  that  as  plain- 
tiff's relocation  shows  that  it  had  not  com- 
piled with  the  law,  his  motion  In  arrest  of 
Judgment  should  have  been  sustained;  but 
the  bill  of  exceptions,  where  It  should  be 
found,  falls  to  show  that  any  such  motion 
was  ever  filed,  copied  into,  or  passed  upon, 
by  the  court  below;  hence  no  such  question 
Is  presented  by  the  record. 

It  is  Insisted  that  the  evidence  showed 
that  plaintiff  had  been  for  many  years,  and 
was  at  the  time  of  trial,  doing  business  as  a 
corporation  through  Its  agent  In  Missonri, 
and  that  It  had  never  pretended  to  comply 
with  the  law;  hence  has  no  rlglit  to  maintain 
this  action.  With  respect  to  this  contratlcm, 
it  seems  nnnecessary  tb  say  more  tlian  tliat 
the  court  settled  this  qnestlon  idversely^  to 
tills  contentfon  when  It  without  objection  or 
exception,  declared  the  law  to  be  "that,  nn- 
der  tiie  evidence  tai  the  case,  the  plaintlfr  baa 
not  since  the  21st  iay  of  April,  1801,  trana- 
acted  or  continued  any  business  In  this  state 
as  contemplated**  by  the  act  approved  April 
21,  1891,  and  refused  the  declaratloD  a^ed 
by  defendant  in  the  nature  of  a  demurrer  to 
the  evidence.  If  It  was  the  purpose  of  de- 
fendant to  Ttij  upm  this  inalstoice.  It  should 
have  objected  to  the  dedaratlim  of  law  giY&i 
in  behalf  of  plaintiff,  and,  if  overruled,  saved 
his  exertion  at  the  time;  but  having  .failed 
to  do  80.  the  point  must  be  held  to  have  been 
waived. 

Moreover,  plQlntlfTs  articles  at  Incorpora- 
Uon  whldi  were  In  evidence  showed  that  the 
objecte  for  which  it  was  formed  were  '*the 
mining  and  rale  of  coal,  and  the  manufactore 
of  coke  therefrom" ;  while  the  evidence  show- 
ed that  it  had  not  mined  or  sold  coal,  nor 
manufactured  nor  sold  coke,  since  18S5,  for 
at  least  five  years  before  the  passage  of  the 
act  of  1891.  The  fact  that  plaintiff  has  leas- 
ed ite  lands  to  tenante  for  agrlcultnial  pur- 
poses since  It  ceased  *^he  mining  and  sale 
of  coal,  and  the  manufacture  of  coke  there- 
from,** 'Is  not  doing  business  as  a  corpora- 
tion." within  the  meaning  of  the  act  nor  Is 
it  any  part  of  the  purpose  for  which  it  was 
Incorporated.  Nonresident  business  CMptwa- 
tlons  can  and  do  pay  taxes  upon  and  lease 
their  lands  in  this  stete,  and,  when  Incor- 
porated for  other  purposes,  it  has  never  been 
considered  that  in  so  doing  they  were  trans- 
acting or  continuing  any  business  In  this 
state  other  than  that  for  which  they  were 
incorporated.  It  would  be  an  unwarranted 
construction  of  the  act  to  hold,  under  these 
circumstances,  that  plaintiff  falls  within  ite 
provisions,  and  that  In  order  to  malntahi 
this  suit  in  regard  to  a  matter  In  no  way  «»• 
nected  with  the  buslnen  for  which  it  was  in- 
corporated. It  should  file  In  the  office  of  the 
secretary  of  state  a  copy  of  Ite  charter  or 
articles  of  Incorporation,  or  certificate  of  In- 
corporation, duly  certified  and  authenticated, 
etc.,  or  to  In  any  manner  comply  with  tbc 
provisions  of  said  act. 

It  la  claimed  that  the  court  erroneously  tor 
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dnded  In  its  Jud^ent  $800  which  It  had 
nerer  paid  to  Judge  McLaughllD.  In  support 
ct  this  cootentlon,  our  attentloo  1b  called  to 
the  fact  that  Qeorge  T.  Murdock  testified 
that,  "of  the  $1,500  fees  charged  bj  Judge 
AlcLaaghlln.  the  company  had  already  paid 
him  f700,  and  they  are  Indebted  to  blm  for 
the  balance  of  $800,  which  they  expect  to 
shortly  pay."  But  no  snch  qneatlon  was  pi«- 
Bented  by  Instruction,  and  as  the  Judgment 
was  for  a  gross  amount,  greatly  In  excess 
of  fSOO,  and  $488  less  than  plaintlfT  claimed, 
we  have  no  means  at  our  command  by  which 
we  can  determine  with  any  kind  of  accuracy 
whether  this  was  Included  In  it  or  not,  and* 
as  It  devolves  upon  the  party  who  asserts 
error  to  make  It  manifest.  In  the  absence 
of  such  showing  the  court  below  cannot  be 
convicted  of  error.  The  way  to  have  pre- 
sented this  question  was  by  instruction.  We 
ate  of  the  opinion  there  Is  no  error  In  the 
Judgment  ot  the  court  below,  and  It  Is  af- 
firmed. 

SHERWOOD.  P.  J.,  and  6ANTT.  J„  con- 
cur. 


STATE  T.  EDMiarON. 
(Snpreme  Court  of  Ifissonrl.  Division  No.  2. 

Feb.  26,  1901.) 

BI0A3IT-^DICTHSNT— PROOF— INBTRUOTIONS 
—HARMLESS  BRROR. 
Rev.  St  1809,  S  3140,  provides  that  the  rec- 
ord books  of  marriages,  and  certified  copies 
thereof,  shall  be  evidence  in  all  courts.  De- 
fendant was  indicted  for  marrying  a  second 
wife  when  he  had  a  wife  living  by  the  name 
of  S.  E.,  and  a  certified  copy  of  a  marriage  be- 
tween defendant  and  S.  E.  was  read  in  evi- 
dence, and  nndisputed.  The  court  charged  that, 
if  the  jury  believed  that  defendant  married  B. 
B.  when  be  had  a  wife  living  at  the  time,  they 
should  find  defendant  guilty,  ffeld,  that  the  er- 
ror in  the  charge,  In  Oiat  ft  did  not  require  the 
jury  to  find  that  the  name  of  defendaJit'a  first 
wife-  was  S.  E.,  was  rendered  harmless  by  the 
Qodispoted  proof  of  that  fact. 

Appeal  from  circuit  coort,  Howell  county; 
W.  N.  Evans,  Judge. 

R  M.  Edmiston  was  ctmvlcted  of  bigamy, 
and  he  appeals.  Affirmed. 

Bobot  Tyree  and  W.  I.  On,  for  ^pellant 
Edward  G.  Crow,  Atty.  Gen.,  and  Sam  B. 
JefTrfes,  Asit  Atl^.  Gen.,  for  tbe  State. 

SHERWOOD,  P.  J.  Bigamy,  the  charge; 
conviction,  the  result;  punishment,  two  years 
Id  tbe  penitentiary.— tbe  verdict,  sentence,  and 
Judgment. 

Tbe  Indictment  charged  tbe  name  of  the 
first  wife  to  be  Sarah  Edmlstcm.  and  Is  bot- 
tomod  oa  section  218T.  Ber.  St  1889.  Section 
3140.  Id.,  provides  that  "the  record  books 
of  marriages  to  be  kept  by  the  respective  re* 
coriToTs,  In  pursuance  of  the  provisions  of  law, 
and  copies  thereof  certified  by  the  recorder 
imd«r  bis  official  seal,  shall  be  evidence  In 
all  emata."  This  section  authorised  a  certi- 
fied copy  of  the  marriage  of  defendant  to 
aiB.W^18 


Sarah  Wallace.  In  Vernon  conn^  Mo.,  to 
be  read  in  evidence,  and  snch  certifled  copy 
of  the  license  and  marriage  certificate  estab- 
lished tbe  fact  that  tbe  name  of  the  first 
wife  was  "Sarah  Edmiston.'* 

The  court  Instructed  the  Jury:  •^f  you  be- 
lieve and  find  from  all  tbe  facts  and  circum- 
stances In  evidence,  beyond  a  reasonable 
doubt,  that  tbe  defendant,  in  Howell  county, 
Missouri,  on  or  about  the  2d  day  of  June. 
1900,  did  marry  Rosa  Buchanan,  when  he 
(the  defendant)  was  a  married  man  and  hav- 
ing a  wife  living  at  the  time,  then  you  should 
find  the  defendant  guilty,  and  assess  his 
punishment  at  imprisonment  In  the  peniten- 
tiary not  less  than  two  or  more  than  five 
years,  or  In  county  Jail  not  less  than  six 
months,  or  by  a  tine  of  not  less  than  five 
hundred  dollars,  or  by  both  a  fine  of  not  less 
than  one  hundred  dollars  and  imprlsonmrat 
in  county  Jail  not  less  than  three  months." 
Objection  Is  taken  to  this  instruction  be- 
cause it  does  not  require  the  Jury  to  find  that 
the  first  wife's  name  was  Sarah  Edmiston. 
It  is  doubtless  true  that  the  name  "Sarah 
Edmiston,"  having  been  alleged  In  the  indict- 
ment, became  descriptive  of  the  offense,  and 
BO  it  was  necessary  to  prove  it  aa  laid. 
Whart.  Proc.  985-009;  2  Whart  Or.  Law 
(10th  Ed.)  S  14.  and  cases  cited;  1  Blab.  New 
Cr.  Proc.  S  485,  and  cases  cited;  Bish.  St. 
Crimes  (2d  Ed.)  §{  598.  600-602.  But  this 
proof  was  furnished  by  tbe  recorded  certificate 
of  marriage  as  above  set  forth.  There  was  no 
opposing  evidence  on  this  point,  and  the  error 
In  the  instruction  was  rendered  harmless,  and 
became  nonreversible  error.  ^lereCore,  Judg- 
ment ■<Hii"wi    AH  concur. 


STATE  V.  HICKS 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  26,  1901.) 

INDIGTHBNI^nAPPBAL-BILL  OF  BXCEPTIONS 
— DISHISBAIi. 

Where  an  appeal  hat  been  taken  from  an 
order  sustainine  a  motion  to  quash  an  indict- 
ment, but  no  bill  of  exceptions  is  filed,  the  ap- 
peal will  be  dismiijsed. 

Appeal  from  criminal  court,  Greene  coun- 
ty; C.  B.  McAfee,  Judge. 

B.  W.  Hicks  was  Indicted  for  crim&  From 
an  order  sustaining  a  motion  to  quash  the 
indictment,  tbe  state  appeals.  Dismissed. 

Edward  C.  Grow,  Atty.  Gen.,  for  the  State. 
G.  D.  Olaft  snd  J.  H.  Dnncan,  tta  respond- 
ent 

SHERWOOD,  J.  There  are  no  statements 
or  briefo,  etc.,  on  either  side  in  this  esse. 
The  Indictment,  supposedly  framed  under 
section  1892,  Bev.  St  1S90,  held  bad,  and 
quashed,  on  motion  of  defendant  State  ap- 
peals, but  there  Is  no  bill  of  exceptions,  and 
so  the  motion  to  quash  has  not  been  pre- 
served. The  only  reposltnry  known  to  the 
law  toe  preserrlng  mstten  of  tfcepttoa  is 
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ft  Mil  for  that  porpoee.  State  t.  W?ar,  145 
Uo.,  loc.  clt.  2M,  306.  4«  8.  W.  1009,  awl 
caBes  dted.  Therefon,  apyeal  dlunlKed. 
All  concur. 


CLABK  T.  THOMPSON  et  al. 

(Supreme  Ooort  of  MiBsoari,  Division  No.  2. 

.  Feb.  26,  1801.) 

HALICIOVS  PROSBCUTION-^TTOSNET-ASaiBT- 
INO  IN  PREUHINARY  OXAHINATION— GOOD 
FAITH— LIABILITY— PROBABLK  OAUSBI-flOB- 
MiaSION    TO  JURY— INSTRUGTION-ABrUBAL 

— EVIDENCE  TO  SUPPORT. 

1.  Plaintiff  purchased  cattle  of  G.,  and  the 
next  day  after  their  deiivery  one  of  them  died. 
In  negotiatioiT  for  a  second  lot  of  cattle,  O. 
made  an  allowance  of  for  the  one  that  died. 
Plaintiff  paid  with  a  draft,  but,  after  takioK 
the  cattle,  stopped  payment  by  telegram,  and 
deposited  a  less  snm  than  the  agreed  price  to 
O.'^B  credit,  which  Q.  accepted  on  account 
The  defendant  (O.'s  attorney)  wrote  plaintiff, 
demanding  the  balance  withheld,  and  on  re- 
fusal laid  the  matter  before  tBe  prosectrting  at- 
torney, who,  on  his  own  responBibility,  brought 
a  criminal  prosecution  againsit  plaintiff,  but 
defendant  assisted  Id  the  preliminary  examina- 
tion, which  resulted  in  plaintiff's  diBcharge. 
Bela,  that  It  was  proper,  in  an  action  for  ma- 
licious prosecution,  to  direct  a  verdict  for  de- 
fendant, since  be  acted  in  good  faith  as  O.'s 
attorney. 

2.  Where,  In  an  action  for  malicious  proseca- 
tion,  the  facts,  if  true,  showed  probable  cause, 
it  was  proper  to  submit  such  question  to  the 
jury  under  instructions  as  to  what  constituted 
prooable  cause. 

3.  Where  plaintiff  obtained  defendant's  cat- 
tle by  giving  him  a  draft,  on  which  plaintiff 
immediately  stopped  payment,  and  there  was 
DO  evidence  that  a  criminal  prosecution  against 
plaintiff  was  commenced  for  the  pnrpose  of 
collecting  the  debt,  an  instruction  toat,  if  the 
criminal  cbaree  was  inetltated  for  the  pur- 
pose of  collectme  the  del>t.  such  action  of  itself 
constituted  "probable  cause,"  was  properly  re- 
fused. 

Appeal  from  circuit  court,  Lewis  county; 
B.  R.  McKee,  Judge. 

Action  by  Hagh  M.  Otark  against  B.  F. 
Thompson  and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

In  January,  1895,  defendant  Graves  sold  llie 
plaintiff  some  cattle,  and  plaintlCF  employed 
him  to  deliver  them  at  Gosney's,  near  liibelle. 
Mo.  Among  the  cattle  was  a  bull,  which  died 
the  next  day  after  It  reached  Gosney's.  On 
the  30tb  of  the  succeeding  October  plaintiff 
bought  seven  head  of  other  cattle  of  defendant 
Graves.  During  the  negotiations  Graves 
priced  the  cattle  at  $200.  For  the  first  time 
plaintiff  made  tbe  claim  that  defendant  owed 
him  $25  for  the  bull  that  died.  While  denying 
the  claim,  It  seems  that  was  considered,  and 
defaidant  sold  plaintiff  the  seven  head  for 
$170,  for  which  plaintiff  gave  defendant  a 
draft  on  the  Farmers'  ft  Merchants'  Bank  of 
Monroe  Olty,  Mo.  Graves  cashed  the  draft 
that  same  evening  at  the  Lewlstown  Savings 
Bank.  Plaintiff  drove  the  cattle  to  Gosney's, 
and  while  thei:e  told  Gosuey  he  now  had  a 
chance  to  get  even  with  Graves,  and  was  go- 
ing to  atop  payment  on  the  draft.   He  pro- 


ceeded to  LabeUe,  and  wired  the  bank  at 
roe  City  to  stop  payment  of  the  draft,  and  it 
was  dishonored,  and  tbe  protest  fees,  amount- 
ing to  $2.50,  cc^ected  of  defendant.  After 
reaching  home,  the  plaintiff  wrote  to  defendant 
be  had  placed  $145  in  the  bank  subject  to  his 
draft.  After  conaolth^  tbe  banker  tbroush 
whom  he  had  drawn,  defendant  concluded  to 
take  the  $146  on  acconot.  and  it  was  paid. 
He  then  laid  tbe  matter  «f  the  balance  before 
the  defendant  Thompson,  who  was  a  lawyer 
aad  bualn»8  man.  Thompson  thereupon  wrote 
plabtlff:  "B.  F.  Thompson,  Attorney  at  Law 
and  Judge  of  Probate.  LabeUe,  iio..  Nor.  12. 
1886.  H.  M.  Clark,  Bsq.,  Moaroe  City,  &1q.— 
Dear  Sir:  In  the  matter  of  the  pnrcbaae  of 
tbe  Gtavea  cattle,  will  you  Idndly  send  me  the 
125.00  you  attempted  to  take  out  of  the  pur- 
chase money  for  the  cattle,  together  with  tbe 
protest  fees  made  by  your  action,  In  the  sum 
of  $2.^0?  We  do  not  do  bualnesa  In  that  way 
Id  Lewis  Go.  It  you  are  not  fully  Informed 
as  to  the  law  applicable  to  such  action  aa  thle. 
consult  your  Atly.  at  once,  and  greatly  oblige 
yourself.  I  make  It  a  rule  In  my  bufltnesa  to 
give  every  man  an  opportunity  to  get  right  if 
he  Is  wrong.  Yours,  truly,  B.  F.  Thompson, 
Atty.  for  Graves,"  Receiving  no  reply,  de- 
fendant Graves  went  to  the  prosecuting  attor- 
ney of  Lewis  county,  and  stated  all  the  facts 
of  tbe  transactloDB  betweea  hlmaedf  aad  C3ark, 
and  the  prosecuting  attorney  told  him  he 
would  examine  into  the  nutter.  Some  days 
later  he  advised  him  that,  in  his  opinion.  Clark 
was  gufltf  of  obtaining  the  cattle  by  means  of 
a  trick  and  a  deceptltHi.  and  prepared  an  affida- 
vit for  defendant  to  sign,  and  also  an  tnforma- 
tloD  based  thereon.  He  sent  the  papers  to 
Mr.  Thomp8(m,  with  request  to  have  defendant 
Graves  sign  the  affidavit  and  file  tbe  papers 
before  the  Justice  of  the  peace.  This  Mr. 
Thompson  did,  and  a  warrant  was  Issued, 
plaintiff  was  arreeted,  and  an  examlnatlixi  had 
before  tbe  JuMlce  of  the  peace,  and  be  was 
dfRchargcd.  He  haa  not  been  Indicted,  though 
several  terms  of  court  have  elapsed.  Defend- 
ant Graves  did  not  sue  plaintiff,  because,  as 
he  testified,  be  was  Informed  plaintiff  was  hi- 
solvent.  Plaintiff  Inststa  he  was  solvent,  but 
admitted  all  hia  visible  property  was  covered 
with  mortgages,  some  of  which  be  says  were 
in  fact  paid  ofll,  but  the  record  was  not  satis- 
fied. At  tbe  close  of  all  the  evidence,  the 
court  directed  a  verdict  in  favor  of  defendant 
Thompsim,  and  after  argament  the  jury  re- 
turned a  verdict  for  defendant  Graves.  Plain- 
tiff appeals,  and.  as  the  amount  of  damages 
claimed  by  him  In  his  petition  exceeds  f2,5U0. 
the  appeal  is  rightly  In  this  court.  Hie  errors 
are  assigned. 

E.  A.  DoweH  and  R.  B.  Bristow,  for  appel- 
lant Blair  &  Marcband,  for  cespondentB. 

GANTT,  J.  (after  stating  the  facts),  l. 
Plaintiff  complains  of  the  action  of  tbe  circuit 
court  In  sustaining  defendant  Thompson's  de- 
murrer  to  tbe  evidence.   We  think  it  correct 
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Tbonpaon  did  not  adrlie  or  commence  the 
jmccutton.  The  pnwcnHnc  attonwy,  after 
an  the  eridesce  was  laid  before  him,  pre- 
pared tioQi  the  affldarit  and  Qie  InCormatlon. 
Mr.  Tbompioii  similar  assisted  as  conosel  at 
tbe  ^ellDiliiazx  bearliig.  Oonnsal  tor  jtlalntlff 
•ays,  howerar.  If  we  win  read  between  tbe 
lines  of  Uie  letter  Tbompsfm  wrote  plaintiff, 
we  will  dlseorer  tbat  he  was  tiie  Instigator  of 
the  pnwecntlon.  We  do  well  If  we  read  sU 
the  linm  tbat  an  brongbt  to  os.  We  see  notb- 
Ing  annsual  In  the  demand  of  Grares  for  the 
IK  and  notary's  fees.  Certainly  pUlntlff  ap- 
pears  in  a  most  imenTlable  light  in  tbe  second 
cattle  transftctltni  with  Qraves.  That  be  ob< 
tained  the  cattle  by  a  AUse  pretwse  csn 
hardly  be  denied.  When  be  gare  the  draft 
tar  1170  be  obrionaly  intended  not  to  xny 
it,  as  he  hiirrted  ImaMdlat^  to  the  nearest 
telegraph  oSBeex  to  stop  Its  paym»t.  We 
igRe  with  the  circuit  court  there  was  no 
substantial  erlduce  npon  which  to  send  the 
case  to  a  Jury  as  to  defendant  ThompsMi. 
He  acted  solely  as  an  attorney,  and  we  find 
notbing  In  bis  conduct  IndleatlBg  a  disposi- 
tion to  ose  bis  office  oppressively,  or  to  avail 
Umsctf  of  a  criminal  prosecntlon  to  collect 
ihe  M3t  of  his  dlent  Gcaves.  The  whole 
cTideoce  ibom  tbat  tbe  prosecution  was 
commenced  and  prdsecnted  by  tlie  prosecvt- 
tog  attoney  opon  Us  olBclal  responsfbtlity. 

2.  Tbe  second  asslgnrnfint  relates  to  the 
tautmctlMU  on  "probable  came."  Coansd 
Insist  that  "probable  cause"  is  a  qnestton 
at  law  for  the  court,  and  Is  not  to  be  sub- 
mitted to  the  Jury.  ^Hiey  rely  mion  Boogber 
V.  Hongta,  99  Mo.  ISB.  12  S.  W.  634.  In  tbat 
case  It  was  said  by  this  conrt:  "Probable 
canse  Is  a  ouestloB  of  tact  or  a  mtted 
question  of  law  and  tact  The  legal  effect 
of  tbe  eYldrace  ofEwed  to  show  tbe  ssme  Is 
lor  the  court,  but  the  rule  Is,  we  think, 
wen  ssttled  that  the  court  cannot  detmnlne 
the  qneBtlon  as  a  matter  <rf  law,  unless  the 
fsets  when  taken  as  tme  are  Ins uffl dent  to 
SMke  oBt  a  case."  Bnt  we  find  that  ttie 
court,  in  one  of  its  instnwtlonB  to  tbe  jvy, 
defined  ''probable  cause"  in  the  exact  words 
^proved  hr  tUs  court  la  Bbarpe  v.  Johniton, 
39  Me^  557.  Counsel  are  clearly  mlstsken  In 
saying  that  throughout  the  Instructions  the 
court  nowhere  told  the  jury  what  constituted 
imibable  cause.  The  court  did  not  err  In  ro- 
foslng  to  tbuge  the  Jmy  that,  if  they  believed 
tbe  defendants  Institnted  tbe  ctlminal  diarge 
for  the  poHNMe  of  coUectfng  a  debt,  such  actKw 
constituted  of  Its^  "probable  cause."  This 
propotitloa  Involves  a  confusion  at  Ideas. 
Evidence  that  the  prosecution  was  com- 
flwaeed  to  enforce  a  elvil  liability  is  proof 
of  tbe  want  of  a  probable  cause,  but  there 
was  no  swA  evidence  in  tills  case.  Tbe  evi^ 
dence  was  tbat  plaintiff  obtained  defendant's 
eattie  by  going  through  the  form  of  giving 
him  a  draft  therefor,  which  he  intended 
iboakl  not  be  paid,  and  the  payment  of  which 
he  in  tKt  did  stop  as  soon  as  he  could  get  to 
a  telegraph  office.  Defendant  Oraves  felt  he 


had  been  wronged,  and  submitted  the  ivbole 
natter  to  the  prosecuting  altom^,  and  that 
ofBcer  took  time,  and  advised  and  commenced 
the  prosecntl«i.  There  was  no  evidence  tbat 
the  prosecution  was  for  tbe  purpose  of  col- 
lecting the  debt,  and  It  would  have  been  er* 
ror  to  have  predicated  an  instruction  iqHm 
such  an  hypothesis  because  there  was  no  evi- 
dence to  support  it  It  Is  not  deemed  neces- 
sary to  set  out  all  the  bistmctlons  given  and 
r^sed  in  this  case.  Upon  the  whole  evi- 
dence, the  vmdlct  was  for  the  right  party, 
and  will  not  be  disturbed.  Judgment  afflrm- 
ed.  All  concur. 


CADBMATORI  v.  GAUGER  et  aL 
(Bapreme  Court  of  Mioaouri,  Divlilon  No.  2. 

Feb.  12,  1901.) 

HUSBAND  AND  WIFE—WIFE'S  EQUITABLE  ES- 
TATE—D  B  BD—CONSTRU  CTI 0  N  —  CON  V  ETANCB 
—HUSBAND'S  AS8SNT  —  BSTOFPSL  —  HBIR8- 
DISTRIBUTIVE  8HABB-ACCRPTANCBI-PI.BAI>- 
INO. 

1.  Land  wai  conveyed  by  a  husband  to  one 
who  conveyed  It  in  trust  tor  the  sole  oae  of  the 
wife  of  the  first  grantor.  The  wife  and  the 
trustee  conveyed  the  property  to  two  of  her 
daughters,  In  which  deed  the  husband  did  not 
ioiu.  Held,  that  the  wife  had  a  separate  egni- 
tflble  estate  in  tbe  land,  which  ihe  could  con- 
vey without  the  assent  of  her  husband,  and 
'  tbe  deed  to  the  daughters  passed  the  fee. 

2.  Where  a  grantee  of  land  died  intestate, 
and  her  half  lnt»reat  therein  waa  sold  by  her 
adminiBtrator,  plaintiff.^  who  waa  one  of  her 
heirs  at  law,  by  receiving  from  and  receipting 
to  his  administrator  for  his  dlatrlbutive  share 
of  the  estate,  ie  eetopped  from  asaerttng  title 
to  the  land  conveyed  by  the  admhiiatrator'B 
deed. 

3.  Where  the  allegations  in  an  answer  amount 
to  an  estoppel,  though  It  does  not  plead  estop- 
pel in  so  many  words,  it  is  aofficleirt. 

Appeal  from  St  Louis  circuit  court;  H.  D. 
Wood,  Judge. 

Ejectment  by  John  Cadematorf  against 
Charles  Q.  Stifel,  continued  after  his  death 
against  Louis  F,  Ganger  and  others,  trus- 
tees  under  the  will  of  deceased.  From  a 
judgment  in  favor  of  defendants,  plaintiff 
appeals.  Affirmed. 

John  M.  Dickson,  for  appellant  Kehr  ft 
Tittmann  and  J.  M.  Holmes,  for  respondent. 

BUROESS.  J.  nils  is  an  action  ot  ciject- 
ment  for  the  possession  of  a  lot  of  ground  In 
the  dty  of  Bt  Louis  whldi  is  known  in  this 
litigation  as  the  "Bq  tenaebled  Lot"  Defend- 
ant recovered  judgment  In  Uw  court  below, 
and  the  plaintiff  appeala.  Tbe  salt  waa  orig- 
inally against  ChsrIes  O.  Btlfel.  bnt  ^ce  tbe 
appeal  to  this  court  he  died,  and  on  tbe  letb 
day  of  October,  1900,  tke  suit  was  revived 
against  tbe  present  def  radanta,  Louis  F.  Gan- 
ger. Otto  P.  Stlf^  anA  Bdwin  H.  Conrade^ 
trustees  under  the  will  of  said  Charles  G. 
Btlfel,  deceased. 

The  petition  Is  in  the  usual  fwm  in  such 
cases.  The  answer,  after  a  general  denial, 
proceeds  as  foUows:  "Defendant  says  that 
tbe  premises  in  said  petition  mentioned  we^ 
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conTeyed  by  James  Slgnaigo  and  Margaret, 
his  wife,  by  deed  dated  April  10.  1861,  and 
recorded  In  the  recorder's  office  in  the  city  of 
St  Louli  In  Book  252,  page  166,  to  Joseph 
Jecko.  as  trustee,  for  the  sole  and  separate 
use  of  Paulo  Cadematorl,  mother  of  plalatlff, 
and  of  ber  heirs;  that  by  the  terms  of  the 
said  conveyance  the  said  Jecko  was  authoris- 
ed and  empowered  to  convey  the  said  prem- 
ises upon  the  written  request  of  the  said 
Paulo  Cadematorl,  with  the  consent  of  her 
husband,  Dominic  Cadematorl;  that  there- 
after, to  wit  on  the  4th  day  of  September, 
1880,  the  said  Dominic  Cadematorl,  being 
then  a  resident  of  the  kingdom  of  Italy,  exe- 
cuted and  delivered  to  the  said  Paulo  Cade- 
matorl a  power  of  attorney,  authorizing  her. 
the  said  Paulo,  to  act  for  him.  the  said  Dom- 
inic. In  any  manner  that  she  might  see  fit  as 
bis  attorney  in  fact,  in,  about,  and  concern- 
ing all  of  his  rights,  interests,  and  property 
of  every  description  In  the  United  States  of 
America,  which  power  of  attorney  Is  duly  re- 
corded in  the  recorder's  office  of  the  city  of 
St  LauIb  in  Book  774,  page  552;  that  there- 
after, to  wit  on  the  30th  day  of  January, 
1886,  the  said  Joseph  Jecko,  for  both  a  good 
and  a  valuable  consideration  to  the  said  Paulo 
Cadematorl  moving,  at  the  written  request 
of  the  said  Paulo,  and  with  the  consent  of 
the  said  Dominic  Cadematorl,  as  evidenced 
by  their  Joining  In  the  conveyances,  the  said 
Paulo  in  person  and  the  said  Dominic  by  the 
said  Paulo  as  his  attorney  in  fact,  conveyed 
the  said  premises  to  Angela  and  Theresa 
Cadematorl,  daughters  of  the  said  Paulo  and 
sisters  of  plaintiff,  which  deed  is  recorded  In 
the  records  of  the  city  of  St  Louis  in  Book 
776,  page  485.  Furtlier  answering,  defend- 
ant says  that  If  the  plaintiff  has  any  title 
whatever  to  the  premises  In  the  petition  de- 
scribed, he  derives  the  same  by  virtue  of  the 
statute  of  descents  and  distributions  from 
Angela  Cadematorl  and  Paulo  Cadematorl; 
that  Angela  Cadematorl,  being  as  aforesaid 
seised  of  an  undivided  one-half  Interest  tn 
the  premises  described,  died  unmarried,  with- 
out issue,  and  Intestate,  leaving  as  her  sole 
heirs  two  sisters  and  two  brothers,  of  whom 
plalntlflT  was  one;  that  administration  was 
duly  had  upon  the  estate  of  the  said  Angela 
Cadematorl,  and,  the  personal  property  being 
insufficient  for  the  payment  of  the  debts  al- 
lowed, the  administrator  was  duly  ordered 
by  the  St.  I^ouls  probate  court  to  sell  the 
real  property  to  the  said  estate  iielonging,  *to 
wit,  the  undivided  one-half  of  the  premises 
m  the  petition  described,  for  the  payment  of 
debts;  that  In  pursuance  of  said  order  the 
said  administrator  did,  on  Monday,  the  23d 
day  of  November,  1S81,  sell  the  said  property 
at  public  vendue  in  accordance  with  the 
terms  of  said  order,  having  first  advertised 
the  time,  terms,  and  place  of  said  sale  by  a 
notice  published  in  the  Star  Sayings,  a  news- 
paper published  in  the  city  of  St  Louis,  Mis- 
souri, which  notice  was  first  published  on 
'-he  26tb  day  of  October.  1891.  and  was  pub- 


lished once  a  week  thereafter,  the  last  publi- 
cation being  on  the  16th  day  of  November, 
1881;  that  at  said  sale  the  said  property  was 
bought  by  F.  F.  Espenschfed  at  and  for  the 
price  and  sum  of  twelve  hundred  and  twen- 
ty-eight dollars  and  fifty  cents  ($1,228.50). 
which  sum  was.  to  wit.  on  the  said  23d  day 
of  November,  18»1.  duly  paid  by  the  said  Es- 
penschled  to  the  said  administrator,  and  the 
said  sale  ^  as  duly  approved  by  the  said  St 
Louis  probate  court;  that  all  of  the  sum  so 
recrfved  by  the  said  administrator  for  the 
said  premises  was  used  by  him  in  the  pay- 
ment of  debts  allowed  against  the  said  es- 
tate, save  the  sum  of  two  hundred  and 
eighty-four  dollars  ($284.00),  which  sum  was. 
upon  the  final  settlement  of  said  estate,  dis- 
tributed equally.  In  accordance  with  the  or^ 
ders  of  the  probate  court  between  the  four 
heirs  of  the  said  Angela  Cadematorl,  Including 
plaintiff,  and  was  paid  to  them  by  the  said 
administrator,  and  was  received  by  them. 
Defendant  further  states  that  the  said  Bspen- 
schled  sold  and  conveyed  the  said  premises 
to  the  defendant  for  &  consideration  in  excess 
of  said  sum  of  twelve  hundred  and  twenty- 
eight  dollars,  and  that  this  defendant  and 
the  said  Espenschied  have,  since  said  23d  No- 
vemlser,  181)1,  annually  paid  taxes  upon  the 
said  property,  to  the  amount  of  three  hun- 
dred dollars.  Defendant  further  states  that 
if  there  was  any  defect  In  the  conveyance  of 
said  premises  to  the  said  Angela  and  Theresa 
Cadematorl,  whereby  the  legal  title  thereof 
failed  to  pass  to  the  said  Angela  and  There- 
sa, yet  the  said  conveyance  operated  to 
transfer  to  the  grantees  therein  the  benefi- 
cial ownership  la  the  said  premises;  and  by 
reAson  of  the  facts  hereinbefore  stated  plain- 
tlff  Is  not  entitled  In  equity  to  enforce,  as 
against  defendant,  his  legal  title.  If  any  he 
has.  Defendant  further  states  that  if  there 
was  any  defect  In  the  proceedings  whereby 
said  premises  were  sold  to  the  said  Espen- 
schied by  the  administrator  of  said  Angela 
Cadematorl,  by  reason  whereof  said  Espen- 
schied failed  to  acquire  the  legal  title  to  said 
premises,  yet  by  reason  of  the  premises  the 
defendant  has  an  equitable  defense  and  off- 
set to  this  action  to  the  extent  of  the  pur- 
chase money  so  paid  the  said  Espenschied, 
together  with  interest  thereon,  and  to  the  ex- 
tent of  the  taxes  so  paid  by  said  Espenschied 
and  by  defendant  together  with  Interest 
thereon,  which  offset  amounts  in  the  aggre- 
gate to  the  sum  of  eighteen  hundred  dollars 
($1,800);  and  defendant  prays  that  plaintiff 
be  ordered  to  pay  said  amount  to  defendant 
before  any  judgment  for  the  possession  of 
said  premises  shfM  be  rendered  in  his  favor; 
and  defendant  also  prays  for  such  other  and 
further  relief  as  he  may  be  entitled  to  In  the 
premises." 

The  facts  are  about  as  follows:  Dominic 
Cadematorl,  being  the  owner  of  two  lots  In 
the  city  of  SL  Louis,— the  one  in  controversy 
here,  koown  as  the  "Espenschied  Lot"  and 
another  known  as  the  **Crane  Lot" -conveyed 
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tlie  Blq;»en8cble<l  lot  to  one  Slgnalgo,  and  the 
Crone  lot  to  Henir  N.  Hart  Signage  and 
Hart  conveyed  both  lota  to  Jecko,  aa  trustee 
of  Panlo  Cadematori,  wife  of  Dominic. 
Paulo  convered  the  Espenscbled  lot  to  her 
two  daughters.  Theresa  and  Angela.  There- 
sa conTeyed  her  half  Interest  to  Espenschled. 
Angela  died,  and  her  half  Interaat  was  sold 
by  her  administnitor  under  an  order  of  the 
probate  coart,  Espenschled  being  the  pur- 
chaser. Espenschled  conveyed  the  lot  to  re- 
spondent. Domtnic  Cadematori  died  before 
his  wife,  but  after  the  execution  of  her  deed 
to  ber  two  daughters.  Paolo  died,  leaving, 
in  addition  to  the  two  daughters  to  whom 
she  had  made  the  conveyance  above  referred 
to.  three  children,  the  plaintiff  being  one  of 
them.  Plaintiff  brought  ejectment  for  both 
the  Bspenachled  and  Grone  lots,  and  the  two 
cases  were  tried  together. 

In  these  two  cases  the  following  facts  are 
admitted:  "First  The  properties  in  Issue 
originally  belonged  to  Dominic  Cadematori. 
Second.  Dominic  Cadematori  and  Paulo,  his 
wife.  Joined  in  conv^ances  of  the  properties, 
so  that  by  mesne  conveyances  the  title  to 
both  idecea  of  property  became  vested  In 
Joseph  Jecko,  as  trustee  for  Paulo  Cadema- 
tori, wife  of  Dominic  Cadematori;  In  the 
Stifti  case  the  conveyance  being  herewith 
filed,  and  marked  'Exhibit  A,'  and  In  the 
Crone  case  the  conveyance  being  herewith 
filed,  and  marked  'Exhibit  B.'  The  prc^erty 
was  conveyed  by  Cadematori  and  bis  wife  In 
the  Stlfel  lot  to  Slgnalgo.  and  In  the  Crone  lot 
to  Hy.  N.  Hart,  who  In  turn  conveyed  both  to 
Joseph  Jecko,  aa  trustee.  Third.  Dominic 
Cadematori.  being  In  the  kingdom  of  Italy, 
executed  a  power  of  attorney  to  his  wife. 
Paolo  Cadematori,  which  was  recorded  In  the 
dty  of  8t  Louis,  a  certified  copy  of  which 
power  of  attorney  and  the  translation  thereof 
Is  herewith  filed,  and  marked  'Inhibit  C* 
Fourth.  Paulo  Cadematori  and  her  trustee 
conveyed  both  properties  to  Theresa  Cath- 
arine E-  Cadematori,  her  daughter,  and  An- 
g^  Catharine  E.  Cadematori,  her  daughter, 
by  a  conveyance  also  herewith  filed,  and 
marked  'Exhibit  D.'  Fifth.  Theresa  Cathar- 
ine E.  Cadematori,  grantee  in  above  deed, 
cmveyed  all  Interest  acquired  by  her  In  the 
properties  to  Fred.  V.  Espenschled  In  the 
Stifel  lot,  and  to  C.  C.  Orone  in  the  Crone 
lot,  whidi  deeds  are  on  record  In  the  St 
Lonls  city  recwrder's  office.  Sixth.  Angela  O. 

B.  Cadematori  died.  Ous.  V.  B.  Hechln  was 
appointed  administrator  of  her  estate,  and  as 
such  administrator,  upon  proceedings  and  un- 
der the  order  of  the  probate  court,  sold  the 
Interest  of  Angela  C.  Cadematori  in  the 
properties  in  controversy  In  the  Stifel  lot  to 
Fred.  F.  Espenschled,  and  In  the  Crtme  lot  to 

C.  C-  Crone.  The  proceedings  In  the  probate 
c-ourt  are  herewith  offered  in  evidence,  and 
made  part  of  this  agreement.  Seventh.  Fred. 
P.  Espenschled  sold  and  conveyed  the  prop- 
erty purchased  by  him  at  said  sale  to  Stlfel 
bj  de«d  recoided  In  the  city  of  St  Louis. 


Ellghth.  The  proceeds  of  the  sale  made  by 
Gus.  V.  R.  Mechin,  administrator,  were  ap> 
piled  to  the  payment  of  the  debts  of  the  es- 
tate of  Angela  C.  E.  Cadematori,  and  the  sur- 
plus over,  on  order  of  final  distribution  by 
said  probate  court  was  paid  over  to  such  of 
the  heirs  of  said  Ang^  C.  E.  Cadematwl  as 
could  be  found,  and  amongst  these  there  was 
paid  to  the  plaintiff  In  this  case,  as  distribu- 
tee of  said  estate,  the  sum  of  f71.  Ninth. 
The  taxes  upon  the  respective  properties  have 
since  and  Including  the  year  1891,  the  date  of 
the  administrator's  sale,  been  paid  by  the 
purdiasers  at  said  sale  and  their  grantees 
who  went  Into  possession  of  the  propyl? 
when  they  obtained  their  deeds;  the  taxes 
so  paid  upon  the  StUel  lot  being  for  the  year 
1891,  $30.86;  1892,  f29.31H;  1893,  $29.31^; 
1^,  ¥29.11;  1895,  $34.64^;  1806,  $34.64^; 
1B97.  ^.61%;  and  sprinkling  taxes  for  1801, 
?a24;  1892.  fl.ei;  1893.  J6.15;  1894,  $7.09; 
1896.  $4.11;  1896.  $3.63;  1897.  $3.14.  The 
date  of  this  deed  to  Espenschled  being  De- 
cember, 1891;  the  Stifel  lot  being  then  and 
now  vacant  property.  Tenth.  No  tenda  baa 
ever  been  made  by  plaintiff  or  any  one  In 
his  behalf  of  the  amount  received  at  the  ad- 
ministrator's sale,  or  the  amount  paid  for 
taxes,  or  any  portion  thereof.  In  case  of  ei- 
ther lot  Eleventh.  The  taxes  paid  upon  the 
Crone  lot  for  the  same  period  are  as  follows: 
*    •    ♦.    Twelfth.  The  price  paid  Fred.  F. 

Espenschled  by  Stlfel  was  $  .  Thirteenth. 

Dominic  Cadematori  died  In  Italy  since  the 
making  of  the  deed  by  Paulo  Cadematorl's 
trustee  to  her  daughters,  Theresa  C.  E.  and 
Angela  C.  E.  Cadematori.  He  left  six  chil- 
dren, one  of  which  said  children  died  In- 
testate and  without  Issue  before  the  making 
of  said  deed;  said  Dominic  leaving  three 
daughters  and  two  sons.  John  £.  Cadematori, 
plaintiff  herein,  and  Joseph  Cadematori;  the 
three  daughters  being  the  same  persons  men- 
tioned In  the  deed  from  Paulo  Cadematorl's 
trustee,  and  Mrs.  Mary  Cepetll,  the  third 
daughter.  Paulo  Cadematori  died  since  the 
making  of  said  deed.  Fourteenth.  The  force 
and  effect  of  the  above-mentioned  documents 
are  not  admitted,  but  referred  to  the  court 
as  to  their  I^I  effect  Fifteenth.  The  con- 
sideration paid  by  Fred.  F.  Espenschled  to 
said  Ous.  y.  R.  Mechin.  administrator,  was 
$1,228.50." 

The  deed  to  Jecko,  trustee  for  Paulo  Ca- 
dematori, was  also  offered.  The  habendum 
clause  In  said  deed  Is  as  follows:  "To  have 
and  to  hold  the  said  property  or  lot  aforesaid, 
with  all  rights,  privileges,  and  appurtenances 
thereunto  belon^ng,  to  the  said  Joseph  Jecko, 
In  trust  for  the  sole  and  only  use  and  benefit 
of  the  said  Paulo  Cadematori.  wife  of  the 
said  Dominic  Cadematori.  and  her  heirs,  for- 
ever; that  the  said  Jecko  hereby  agreeing 
that  should  at  any  time  the  said  Paulo  Ca- 
dematori, by  a  request  In  writing,  by  her  con- 
sent and  by  and  with  tiie  consent  of  Dominic 
CadematOTi,  should  he  be  living,  wltnesset* 
by  his  writing,  that  he  will  execute  such  de 
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or  lostxumeiits  of  wrltlDg  of  said  property 
as  the  said  PaulOy  by  and  wttb  the  consent 
of  her  said  bn^and,  ataaU  request  and  direct 
88  aforesaid,  and  pay  all  and  eTery  such  sum 
or  rams  of  money  lie  shall  rec^Te  for  rents 
and  profits  or  by  way  of  sale." 

The  power  of  attorney  from  Dominic  Cade- 
ma  tori  to  Paulo  was  also  intzodooid.  and  whlcb 
is  as  tc^owa: 

"Power  of  Attorney  of  Dominic  Cadematorl. 
Humbert  I.  reigning,  by  the  grace  of  God  and 
the  will  of  the  nation,  king  of  Italy.  In  the 
year  one  thousand  eight  hundred  and  e^ty,  on 
ttie  4th  day  of  the  month  of  September,  at  the 
hour  of  seven  post  meridian.  In  San  Colombano 
OertanoU,  in  the  chamber  of  ttiB  communal 
office.  In  tbs  parish  of  Ban  Colombano,  In  the 
street  of  the  Maggl,  No.  53.  Before  me,  Lulgi 
Norera.  a  notary  with  a  residence  In  the  com- 
mune of  San  Colombano  Oertanoli,  registered 
at  the  notarial  council  of  the  district  of  Chla* 
varl,  and  in  the  presence  of  Francesco,  son  of 
Olambatlsta,  deceased,  a  farmer,  and  of  Rosa 
Rema^,  daughter  of  Luca,  who  Is  still  liv- 
ing, wife  of  Oiambatista  Lavazzola,  a  hostess, 
both  bom,  living,  and  domiciled  at  San  Colom- 
bano, witnesses  known  as  competent,  ap- 
peared Dominic  Cadematorl,  son  of  GLovan- 
la,  deceased,  a  proprietor,  known  by  me,  the 
notary,  as  bom,  living,  and  domiciled  at  Cer- 
tanoll,  In  the  commune  of  San  Colombano  Cer- 
tanoll.  province  of  Genoa,  who  voluntarily  by 
the  present  act  has  elected  and  constituted, 
and  does  elect  and  constitute,  as  his  attorney, 
both  general  and  special,  as  regards  what 
Is  hereinafter  mentioned,  Paolo  Romaggi. 
daughter  of  Bartolomeo,  deceased,  wife  of 
said  Dominic  Oadematort,  bom  also  here,  but 
now  absent  authorizing  her  specially  as  hus- 
band to  any  act  whatsoever,  she  being  bom  at 
Certanoll.  but  now  residing  in  St.  Louis,  state 
of  Miasourl,  United  States  of  America,  to  ad- 
minister and  place  In  his  name  and  authority 
all  the  property  which  he,  the  said  constitu- 
ent, has  or  possesses  In  the  United  States  of 
America,  and  to  this  end  to  carry  out  such 
agreements,  prices,  and  conditions  as  she  may 
deem  best;  to  transact  and  arrange  concern- 
ing the  same  In  any  cause,  litigation,  or  dis- 
pute; to  make  promises,  suhmissions  to  arbi- 
tration, and  amicable  compositions  with  re- 
nunciation of  appeal;  to  agree  to  liquidations 
and  systematlzatlon  of  accounts,  salaries,  and 
compensations;  to  make  division  of  the  prop- 
erty, wit*  the  power  of  accepting  or  assigning 
causes  of  action  with  or  without  considera- 
tion, and  to  elect  counsel;  to  exact  from  any 
person  or  official,  public  or  private,  whatever 
is  due  him,  whether  as  principal,  Interest, 
rents,  or  otherwise,  with  the  power  of  giving 
receipts  and  valid  discharges;  to  take  money 
In  exchange,  to  arrange  payment  of  debts  In 
bis  name,  to  accept  or  reject  whatsoever  cred- 
it or  gift  with  the  benefit  of  law  and  inven- 
tory; to  be  present  and  oppose  any  affixing 
or  removal  of  seals;  to  give  and  accept  prop- 
erty In  payment;  In  any  cause  to  have  r«- 
conrse  and  make  declarations  st  any  otDce; 


In  a  word,  to  do  all  and  as  much  as  tills  cob- 
stltuent  could  do  If  he  were  present,*  restrict- 
ed, however,  to  property  possessed  by  him  in 
the  United  States  of  America;  to  rebut  matter 
in  all  causes  and  litigations,  active  and  pasBlve; 
instituted  or  to  be  lusUtnted  b^ore  any  Judge, 
tribunal,  court,  mnglBtrate,  or  authority,  and 
note  all  the  acts  of  said  Judicial  cause  neces- 
sary and  opportune,  up  to  the  final  definite 
decree  or  decrees  and  their  full  execution;  to 
accept  and  deliver  oaths  and  subpoenas;  to 
appeal  and  refrain  from  appeal;  to  substitute 
other  persons  with  the  same  or  more  limited 
powers,— this  instrument,  however,  always  re- 
maining in  effect.  And  I,  the  notary,  being 
requested,  have  received  this  act,  which  I 
have  reduced  to  writing  by  my  care  and 
hand,  and  which  has  been  subscribed  by  the 
constituting  party,  by  the  above-named  wit- 
nesses, and  by  me,  the  notary,  which  act  I 
read  to  the  constituent,  who  declares  the  same 
to  be  his  act.  In  accordance  with  his  will,  in 
the  presence  of  the  above-named  witnesses. 
This  act  Is  written  on  four  sides  of  a  sheet 
of  stamped  paper,  comprising  the  present, 
which  contains  a  few  lines  of  sIgnAturea. 
[Signed]  Dominic  Cadematort  Lettora  Fran- 
cesco. Witness.  Romaggl  Ross  Larasaolo.  Wit- 
ness.  Lulgi  Norera,  Notary. 

"This  Instrament  was  executed  In  accwd- 
ance  with  the  law  of  Italy. 

"A  copy  In  conformity  with  the  original, 
written  on  a  sheet  of  stamped  paper  at  the 
request  of  Dominic  Cadematorl. 

"Colombano  Certanoll,  Septeml>er  T,  1880. 
[Notarial  Seal.]        Lolgl  Norera,  Notary." 

The  deed  from  Paulo  to  her  two  daughters 
was  also  Introduced.  The  grantors  In  that 
conveyance  are  described  as  follows:  •  • 
By  and  between  Joseph  Jecko,  of  the  city  of 
St  Louis,  Missouri,  acting  herein  at  the  writ- 
ten request  of  said  Paulo  Cadematorl,  evi- 
denced by  her  signature  and  seal  to  this  in- 
strument, Paulo  Cadematorl,  of  the  city  of  St. 
Louis,  and  Dominic  Cadematort,  husband  of 
said  Paulo  Cadematorl,  of  San  Colombano  Cer- 
tanoll. Italy,  party  of  the  first  part."  The 
deed  recites  a  consideration  of  $000.  The 
concluding  clause  of  the  deed  Is  as  follows: 
"A  further  consideration  for  this  deed  Is  the 
natural  love  and  affection  whlcb  the  said 
Paulo  Cadematorl  has  and  bears  unto  the  said 
Theresa  Cadematori  and  Angela  Catharine 
Cbdematorl,  the  grantees  aforesaid,  said  gran- 
tees being  the  dauphtcrs  of  said  Paulo  Cade- 
matori and  said  Dominic  Cadematori,  her 
husband.  The  signature  of  said  Dominic  Cad- 
ematori to  this  deed  by  Paolo  Cadematorl,  bis 
attorney  In  fafct,  by  virtue  of  a  power  of  at- 
torney, recorded  herewith  In  the  office  of  the 
recorder  of  deeds  of  tlie  city  of  St.  Louis,  wit- 
nesses that.  In  addition  to  the  foregoing,  that 
said  Cadematori,  by  this  writing,  gives  his 
fall  consent  and  approial  to  this  conveyance." 

The  receipt  of  plaintiff  for  his  distributive 
share  of  the  estate  of  Angela  Cadematni  was 
also  Introduced. 

The  ikolnt  Is  made  that  the  deed  from 
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Slgna^o  to  Josei^  tnutoe  for 

Cadematorl,  did  not  create  a  •eperete  eqal- 
taUe  Mtate  la  tbe  land  In  ber,  beeaiwe  as  Ui 
claimed.  It  In  no  Bense  exclades  the  iBtereat  of 
ker  tanatiand  in  fbe  pretty  coureyed.  This 
poattlMi  we  think  untenable  because  the  prop- 
erty conTeyed  to  Joseph  Jedra  waa  by  ex- 
press proTlfllon  In  tike  deed  to  titan.  "To  hav* 
and  to  bold  tbe  saM  property  or  lot  aforesaid 
with  aD  rights,  prlrlleges,  and  appnrtenances 
thereto  belonging  to  tbe  said  Joseph  Jocko,  In 
tnnt  for  the  sole  and  only  use  and  bmeflt  of 
tbe  sfdd  Peido  Oadematort  wlfie  of  said  Doml- 
Btc  Ondanatorl;"  thoa  in  apt  words  creatlaf 
In  her  an  equitable  separate  estate.  Morri- 
son T.  Thistle,  87  Mo.  sm.  And  in  determin- 
ing this  anestlon  It  Is  wholly  hnmaterlal 
whether  tbe  deed  enilodee  tbe  interest  of  the 
has  band  of  Paulo  In  tbe  property  conveyed  or 
not  Nor  are  we  able  to  give  oor  assent  to 
the  assertion  tliat  this  deed,  in  creating  a 
separate  equitaMe  estate  In  Paulo  Cademato* 
ri,  did  so  with  a  restraint  upon  ber  rights  of 
anticipation,  unless  she  first  obtained  the  writ- 
ten consent  of  her  husband  to  any  conTey- 
ance  of  the  tot  by  ber.  It  is  quite  dear,  we 
think,  that  the  deed  trom  Paulo  Gadonatori 
Bsd  her  trustee  to  ber  two  daughters  passed 
the  fee  of  the  land  therein  described,  although 
the  husband  of  Paulo  did  not  Join  in  tbe  deed, 
S8  there  was  nothing  In  tbe  deed  to  Jecko, 
her  tnisrtee,  wblch  made  It  necessary  for  him 
to  do  so;  and,  in  the  absence  of  such  restric- 
tion, she  bad  tbe  nme  power  to  convey  as  if 
she  had  been  a  feme  sole.  This  being  so.  the 
nssent  of  her  husband  was  unnecessary. 
There  is  nothing  in  the  terms  of  tiiat  deed 
which  makes  such  assent  a  condition  prece- 
dent to  the  execution  by  ber  of  a  deed  con- 
Teying  the  inr<^rty;  and,  In  the  absence  of 
some  proTlslon  In  the  deed  making  soch  as- 
sent necessary  to  Its  valid  execution,  she  was 
at  liberty  to  conTey  It.  Just  as  If  rtie  bad 
been  a  ffeme  sole.  In  the  case  of  Turner  t. 
8baw,  96  Mo.  22.  8  S.  W.  867.  In  passing  upon 
the  power  of  a  married  woman  to  convey  her 
separate  equitable  estate,  Sherwood,  J.,  in 
Bpesking  for  the  court,  said:  "But  it  may  be 
arged  that  this  deed  was  utterly  Invalid,  be- 
cause It  was  executed  by  tbe  wife  alone. 
However  this  may  be  as  to  mere  statutory 
estates  whiA  require  a  Joinder  of  husband 
and  wife  In  order  to  their  valid  execution,  It 
will  not  htrtd  as  to  separate  estates  In  equity, 
which  the  wife  may  charge,  mortgage,  or  con- 
vey vrithout  let  or  hindrance  from  her  hus- 
band. With  regard  to  such  property  she  Is, 
In  equity,  a  fnne  sole,  and  has  the  Jus  dis- 
ponendi,  which  Is  tbe  Inseparable  Incident  of 
ownerehlp.  By  virtue  of  this  she  charges,  she 
IncumTwrs,  or  she  absolutely  disposes  of  It,  or 
tbe  Mnds  it  by  her  parol  agreements,  just  as 
any  other  owner  would.  This  position  is  sus- 
tained by  abundant  authority,  both  here  and 
elsewhere,"— dttag  Uvlngston  v.  Uvlngston, 
2  Johns.  Oh.  6B7;  Whltesldes  v.  Gaimon,  23 
Uo.  467;  King  v.  Hlttalberger,  60  Mo.  182; 
McQole  V.  Peajt  58  Mo.  64;  Claflin  v.  Van 


Wagcmer.  82  Mo.  252;  Schafiroth  r.  Arabs,  48 
Mo.  114;  Klmm  v.  Welppert,  Id.  532;  LIncote 
V.  Howe,  61  Mo.  571;  De  Banm  v.  Vu  Wagon- 
er, 66  Mo.  847;  Gay  v.  Ihm,  a&  Mo.  584;  1 
BIsh.  Mar.  Worn.  1 663;  2  Id.  S 163;  Taylor  T. 
Meads,  84  Law  J.,  Oh.  208.  With  respect  to 
tlM  half  Interest  of  Ang^a  Cadematorl  wbicb 
was  pnrdiaaed  by  Espenacbled  at  the  sale 
tbe  administrator  of  her  estate,  plaintiff,  In 
receiving  from  and  receipting  to  said  admin- 
istrator for  his  distributive  share.  Is  estopped 
team  asserting  title  to  the  property  conveyed 
by  tbe  administrator's  deed.  McKejmcAdB  v. 
Ombb.  150  Mo.  363,  51  &  W.  822.  While  tbe 
answer  does  not  in  so  many  words  plead 
estopp^,  the  aUegattons  thwein  amount  to  an 
estoppel,  which  Is  all  that  is  necessary.  Tbe 
Judgment  Is  affirmed. 

SRBRWOOD,  P.  J.,  and  QANTT.  conenr. 


STATE  V.  MOORM. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  26.  1901.) 

HOMICIDE  — CRIMINAL   LAW  —  CONFESS  10 MS- 
QUESTIONS  FOR  JORT— INSTRUCTIONS. 

1.  A  confession  procured  by  express  or  Im- 
plied representations  Hiat  it  Is  the  only  way  to 
protect  accused  from  mob  violence  is  not  ad- 
missible. 

2.  Where  the  evidence  Is  conSictIng  as  to 
whether  a  eonfcssloB  was  voluntary,  or  was 
procured  by  representations  that  it  was  th« 
only  way  to  save  accused  from  mob  violence, 
tbe  admissibility  of  the  confession  is  a  qnea- 
tk>D  for  the  Jury. 

3.  Where  the  evidence  la  conflicting  as  to 
whether  a  confession  was  voluntary,  it  is  error 
to  refuse  to  iutitruct  as  to  tbe  rules  governing 
the  admissibility  of  confessions. 

4.  A  reqoest  for  an  erroneous  instmction  Is 
sufBcient  to  require  the  court  to  Instruct  ss  to 
the  questions  presented  by  sucb  srroneous  in- 
■truction. 

Appeal  from  circuit  court.  Stoddard  coun- 
ty; J.  L.  Fort,  Judge. 

Elijah  L.  Moore  was  convicted  of  murder, 
and  be  appeals.  Beversed. 

Wammack  &  Mosaly,  tor  appellant  The 
Attorney  General,  f  w  the  State. 

SHERWOOD,  J.  Charged  In  the  Indict- 
ment wttb  murdering  bis  father,  Jesse  W. 
Moore,  by  shooting  him  with  a  shotgun.  de> 
fendant,  being  pnt  on  hla  trial,  waa  found 
guilty  of  that  charge  and  sentenced  to  be 
hanged;  hence  this  appeal.  There  have  been 
neither  statement,  assignment  of  errors,  nor 
briefs  OD  behalf  of  defendant  nor  has  tbe 
state  filed  aoy  statement  or  brief  herein,  so 
we  have  been  compelled  to  gather  the  fhcts 
of  the  case  for  ourselves,  and  aa  beat  we 
could. 

Jesee  W.  Moore  was  killed  on  the  lOth  of 
November,  1880.  while  sleeting  In  his  bed  In 
a  room  of  bis  dwelling  house;  and  the 
weapon  used  was  a  double-barreled  ahotgnn 
belonging  to  blm.  and  which  waa  evidently 
I  bvt  a  few  feet  distant  from  the  head  and 


Digitized  by  Google 


2O0 


9L  SOCTHWBSTBBN  BEtPOSTBB. 


019. 


face  of  the  victim  at  the  time  the  gun  was 
discharged.  It  seems  that  this  discharge 
occmred  about  S  or  3;30  a.  m.  Id  the  room 
where  the  murder  occurred  there  were  three 
beds, — one  occupied  by  the  father;  one  oc- 
cupied by  his  son,  the  defendant,  a  boy  about 
19  years  old;  and  the  other  by  two  small 
boys,  his  brothers,  the  younger  some  7  years 
old.  There  was  a  hall  eight  feet  wide  be- 
tween the  room  already  mentioned  and  the 
one  occupied  by  the  wife  and  mother,  who 
had  with  her  In  the  bed  where  she  slept  a 
young  child.  A  sister  of  defendant.  15  yeaxa 
oM,  also  slept  In  the  bed  with  her  mother. 
Tbe  pants  of  Jesse  W.  Moore  lay  on  the 
foot  of  the  bed  In  which  he  had  slept,  and 
in  one  of  the  pockets  a  pocketbook  contain- 
ing some  sixty-odd  dollars  In  money  was 
foimd  undisturbed  when  the  inquest  was 
held.  Defendant  stated  when  a  witness  at 
the  inquest,  and  during  the  day  of  the  In- 
quest, that  the  report  of  the  gun  did  not 
awaken  him  or  any  of  the  rest  of  the  family. 
He  did  not  deny  making  this  statement  nor 
did  he  attempt  explanation  of  bow  he  knew 
the  discharge  of  the  gun  did  not  awaken 
any  of  the  rest  of  the  family.  Neither  the 
wife  and  mother  nor  the  daughter  and  sis- 
ter testified  at  the  trial.  A  man  named 
Huff  had  been  taken  from  the  county  jail 
on  the  same  night  that  Jesse  W.  Moore  was 
killed,  and  hanged  by  a  mob;  and  of  this 
fact  defendant  became  aware  on  the  day  of 
the  Inquest,  on  which  day  he  was  arrested. 
Defendant  afterwards  confessed  to  J.  W. 
Farrls,  the  prosecuting  attorney  (so  Farrls 
stat^),  that  he  had  murdered  his  father  by 
shooting  him  with  the  shotgun  while  he  was 
asleep  In  bed.  This  confession  Is  said  to 
have  taken  place  on.  Saturday  night,  the  18th 
of  November,  two  nights  after  the  homicide. 
Speaking  of  the  confession,  and  preceding 
and  attendant  on  It  Farrls  says  of  defend- 
ant: "I  had  heard  or  understood  that  he 
desired  to  m'ake  a  statement  on  Friday.  Cir- 
cuit court  was  in  session.  I  was  busy  be- 
fore the  grand  Jury  and  In  the  court  ail 
day,  and  busy  at  nights,  and  I  couldn't  find 
time  to  go  over  to  talk  to  him.  I  also  re- 
ceived the  same  word  again  on  Saturday 
from  difTerent  parties,— from  Sheriff  Evans, 
as  testified  to,  and  also  from  Squire  Mayes, 
—that  he  was  liable  to  make  a  confession. 
I  don't  remember  what  Squire  Mayes  said 
about  it  Just  now,  but  on  Saturday  I 
couldn't  yet  go.  I  was  busy,  and  I  told  the 
sheriff  that  after  I  got  my  supper  and  a 
little  rest.  I  would  come  uptown  after  sup- 
per and  have  a  talk  with  the  young  man. 
So  I  came  to  the  Jail  somewhere  about  8 
o'clock,  I  suppose,  on  Saturday  olght.  Mr. 
Evans  went  upstairs  and  brought  Mr.  Bli- 
JaJi  L.  Moore  down.  I  think  Mr.  Busby  and 
hia  wife,  perhaps,  were  somewhere  about 
the  Jail.  Perhaps  they  were  in  the  other 
room.  And  Mr.  Bvans  came  down.  I  had 
the  St  Louis  Republic.  X  spoke  to  Llge, 
and  be  spoke.  He  took  a  chair  and  sat 


down.  Evans  and  he  commenced  a  conver- 
sation. I  took  no  part  in  that  conversation, 
at  all  at  that  time.  I  sat  there  and  read 
my  paper,  and  listened  to  the  conversation 
of  the  sheriff  and  the  defendant  Elijah  L. 
Moore.  Evans  talked  to  him  some  ten  or 
fifteen  minutes,  I  presume,  and  finally  £ 
dropped  my  paper,  and  perhaps  I  put  in  a 
few  words  with  him  about  the  matter;  and 
he  says  to  Mr.  Evans,  'I  want  to  have  a. 
private  conversation  with  Mr.  Farrls,'  and 
asked  Mr.  Evans  to  go  out  of  the  room. 
Llge  commenced  the  conversation  with  me. 
and  he  and  I  talked  for  some  little  while, 
—ten  minutes  I  presume,  maybe  15,— about 
the  killing  ot  Us  father.  I  says,  'Lige,  the 
people  In  your  country  believe  that  yoa 
know  something  about  who  killed  your  fa- 
ther, and.'  I  says,  '1  believe  It  too.*  He 
at  the  time  denied  it  I  asked  him,  thexi. 
how  he  could  explain  that  he  didn't  bear 
the  report  of  a  shotgun  fired  off  In  the  room 
In  which  he  was  sleeping.  Well,  I  don't 
remember  what  his  answer  was  to  that  I 
says  to  Llge,  *If  my  wife  were  to  be  mur- 
dered to-night  in  the  room  where  I  was 
sleeping,  and  I  didn't  hear  the  report  of  the 
gun,  and  I  would  get  up  the  next  morning 
and  say  to  my  neighbors  that  somebody  has 
come  and  murdered  my  wife,  and  I  never 
heard  the  report  of  the  gun,  don't  you  be- 
lieve that  they  would  think  that  1  murdered 
her?*  Lige  dropped  his  head;  said,  'Yee;  I 
think  they  would,'  or  something  like  that 
Then  I  took  the  hired  girl  as  an  example. 
I  says,  'Suppose  the  hired  girl  sleeps  In  an- 
other room,  and  was  shot  witb  a  shotgun, 
and  none  hears  the  report  and  I  would  go 
out  the  next  morning  and  say  that  some  one 
came  there  and  murdered  her,  and  I  nor  my 
wife  never  heard  the  report  of  the  gun,  like 
you  and  your  family  say  you  never  heard  the 
report  of  no  gun;  don't  you  think  the  people 
would  think  I  knew  all  about  the  shooting?* 
He  stiU  got  weaker.  Well.  1  talked  with 
him  on  a  strain  along  that  line  some  ten  min- 
utes or  more.  And  finally  he  says.  *Mr.  Far- 
rls,' he  says,  *X  do  know  something  about  It 
I  do  know,'  he  says,  'who  done  the  shootii^;.' 
And  there  were  tears  In  bis  eyes  about  that 
time.  'Now.*  1  says.  'Lige,  Just  tell  the  truth 
about  it  The  truth  is  all  we  want'  'Well,' 
he  say,  'my  sister  done  it'  His  15  year  old 
sister;  called  her  name.  X  b^eve  her  name 
Is  Mary.  Anyhow,  be  said  hia  sister  done 
it  X  says,  'Llge,  you  say  you  didn't  hear 
the  gun  fire,  and  you  testified  down  there 
before  the  coroner's  Jury,  and  all  of  your 
folks  did,  that  this  gun  had  been  missing 
for  a  period  of  ten  days.  Now,  what  do 
you  say  about  where  that  gun  was?'  Ijlge 
says,  'W^,  she  had  that  gun  bid  behind 
the  flonr  barrels  In  the  kitchen.'  I  si^s, 
'Lige,  how  many  flour  barrels  were  there 
in  the  room?  He  says.  There  were  four." 
He  says,  'My  father  only  a  few  days  before 
that'  (and  X  believe  be  named  himself)  'ha^ 
been  out  to  Dexter,  at  Jmndt's  Mill,  and  he 
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had  a  lot  of  wheat  deposited  there,  so  he 
said,  and  he  got  foar  barrels  of  flour  and 
brought  home.'  I  says.  Tell  me  what  par- 
ticular part  of  the  room,  and  whereabonts, 
this  gun  was  hid.'  He  says,  'It  was  hid 
in  the  comer  behind  the  very  furthest  flour 
barrel  from  the  eating  table  where  we  al- 
ways eat'  X  says.  'How  did  you  keep  the 
gun  concealed  from  your  father  and  moth- 
er?" He  says,  'We  throwed  some  old  rags 
over  it;'  then  he  put  an  apron  over  It  to  keep 
It  from  being  seen.  'Well,'  I  says,  'what 
time  In  the  night,  now,  was  It  that  your 
sister  flred  this  shot?*  He  says,  'It  was 
about  three  o'clock  in  the  morning.'  I  says, 
'Did  you  know  she  was  going  to  flre  It?*  He 
says,  'Xo;  I  knew  she  was  going  to  kill  blm 
Bometime,  but  I  didn't  know  when  It  was.' 
*Xow,'  I  says,  'Lige,  was  that  the  first  time 
that  year  sister  ever  fired  a  shotgun?*  Hesays, 
'Yes.'  he  says,  it  was.'  'Well,  now,*  I  says, 
'Lige,  that  seems  rather  peculiar  to  me,  that 
a  yooDg  girl  who  has  never  fired  a  gun  be- 
fne  In  her  life  would  walk  in  there  at  night 
and  get  a  gun  out  and  shoot  her  father.'  I 
■ays,  *It  seems  to  me  that  she  would  be 
afraid  to  shoot  the  gun.*  Then  I  says  to 
him,  'I  can*t  believe  that  you  told  me  the 
tmth.  Kow,  you  tell  It  to  me,  Lige.'  Then 
he  dropped  lUs  head,— and  tears  In  bis  eyes 
again,— and  be  says,  'No.'  he  says,  'my  sister 
didn't  shoot  him.'  He  says,  'I  wtU  tell  yon 
the  tmth  this  time  for  sure,  so  help  me  God,' 
or  snnethlng  like  that  Tben  he  says,  *0b, 
God,  pity  me!*— something  like  that  He  used 
so  much  praying  words,  I  can*t  tell  you  all 
he  did  say,— 'I  killed  my  poor  old  father 
myself.'  He  says,  'Oh,  God!  if  I  had  It  back 
I  wouldot  have  done  it  for  ten  thousand  dol- 
lars.' He  says,  'If  I  had  it  back  I  wouldn't 
bare  done  It  tbe  next  minnte  after  I  d(me 
It,  at  all.  for  anything  tm  earth.'  'Now,*  I 
says,  'Lige.  you  are  telling  me  tbe  tmth 
this  time,  are  you?*  He  says,  'Yes.'  He 
aaya^  1  daw  it;  but'  he  says,  *1  took  the 
gon  down  myself  out  of  the  rack  and  gave 
it  to  my  sister,  and  she  did  hide  the  gun 
behind  the  fiour  barrel,  but  I  got  the  gun 
and  done  the  shooting  myself.'  'Well,'  1 
Bays,  'Lige,  when  was  it  this  gun  was  hid 
tbere?'  He  says.  *0n  Sunday  evening,  about 
ten  days  before  tbe  killing  took  place  on 
Thursday  morning.'  I  says,  *Wbat  time  was 
it  the  gnu  was  hid?*  He  says,  *WeIl,  my 
hther  that  Sunday  erenlng  about  sundown 
ur  dusk  wrat  down  to  some  nelghbw's  house 
—  1  don't  know  whether  Mr.  Manion's,  or 
who,  somewhere  close  there.'  He  named  the 
place,  and  says.  'My  mother  and  the  little 
children  were  out  at  the  front  gate  picking 
up  chips  or  kindling  to  start  a  flre  with  next 
morning.*  He  says,  'My  sister  was  In  the 
kitchen  cooking  supper.'  He  says.  *I  went 
and  took  tbe  gun  down  out  of  the  rack  where 
my  gun  and  my  father's  gun  was  laying, 
and  another  gun,'  I  believe,  'and  I  took  tbe 
pm,  and  I  gave  It  to  my  sister  at  the  kltch- 
a  door,  and  she  took  the  gun  an^  put  U 


back  behind  this  flour  barrel,  and  hid  It  and 
covered  It  up  with  tbese  rags,  as  I  told  you.' 
And  he  says.  The  gun  stayed  tbere  till  tbe 
killlug  took  place  on  that  Thursday  night' 
'Now,'  I  says,  'Lige,  when  did  you  aim  to 
kill  him?*  He  says,  'I  aimed  to  kill  him  that 
Sunday  night*  I  says,  'Well,  what  prevent- 
ed you  from  doing  It?'  He  says,  *I  went  to 
Bleep  that  night  before  pa  came  into  the 
room,  and,'  be  says,  'I  overslept  myself,  and 
didn't  wake  up  the  next  morning  till  he  call- 
ed me  to  go  build  flre  and  feed.'  'Well,'  I 
says,  'why  didn't  you  kill  him  some  other 
night  during  the  week,  or  before  ten  days 
expired?*  'Well,'  he  says,  'I  aimed  to.  but,' 
he  says,  'I  would  go  to  sleep  and  oversleep 
myself,  and,'  he  says,  'some  nights  when  I 
would  think  of  it,'  he  says,  'my  heart  would 
Just  fall  me.'  He  says.  'I  couldn't  get  up 
courage  enough  to  do  it*  and  then  be  would 
cry  again.  'Well,*  be  says,  'I  know  It  Is 
awful  bad,  awful  bad,'  he  says,  *I  can't  help 
It  now.'  He  says,  'I  hope  my  poor  father 
Is  In  heaven.'  He  says.  'God  knows,  though, 
he  didn't  treat  me  like  I  ought  to  have  been 
treated.'  'Well,'  I  says,  'Lige,  now  just  tell 
me  whatever  got  you  In  tbe  notiMi  to  wane 
to  kill  your  father.'  'Well,'  he  says,  'that 
my  pa  never  did  treat  me  right*  He  says, 
'I  win  tell  you,  Mr.  Farrls,'  be  says,  *I  work- 
ed awful  hard  all  my  life  on  the  farm  there.' 
He  says,  'I  helped  my  pa  to  make  what  be 
has  got.'  He  si^,  'He  never  would  buy  me 
many  clothes.*  He  says,  'He  only  bought 
me  one  suit  of  clothes  this  last  summer. 
That  was  a  cbeKp  suit  I  wanted  a  nice 
suit  I  was  b^  enough  to  go  around  with 
the  girls.'  He  uys,  'I  wanted  a  good  suit 
and  he  wouldn't  buy  it  for  me.*  He  says, 
'My  father  told  me  If  I  stayed  out  late  at 
night  with  the  girls  he  would  lock  the  door, 
and  make  me  sleep  out  doors  with  tbe  dogs 
and  hogs.'  He  says,  'I  was  getting  near 
grown,  and  I  wanted  to  stay  out'  He  says, 
'My  pa  wouldn't  let  me  go  to  shows,  play 
parties,— nothing  of  that  kind.'  He  says,  *I 
wanted  to  go  to  the  show  at  Dexter,  and  he 
wouldn't  let  me  go.*  And  tben  he  went  on 
and  said  that  he  and  his  father  had  a  racket 
one  day,— I  think  It  was  out  about  the  bam, 
—about  thirty  days  before  this  killing  took 
place.  He  said  he  went  to  the  house,  and 
he  told  his  ma  thea  that  he  wished  pa  was 
dead.  I  says,  'Now.  what  did  she  say  to 
you  Lige?  Didn't  she  advise  you  not  to 
do  anything  of  that  kind?*  'Well,'  he  says. 
*Ma  says,  "Lige,  don't  you  know  you  must 
never  do  that;  that  you  will  never  know 
wbat  a  help  your  father  is  until  he  Is  dead." ' 
—something  of  that  kind.  He  said  that  he 
said  to  bis  ma.-HBays,  'Ma,  we  can  get  along 
better  without  blm  than  we  can  with  falm, 
anyhow.'  Then  he  said  some  time  after 
tbat  or  before  that  <I  don't  remember  which 
now),  that  one  night  his  pa  and  bis  ma  were 
quarreling  or  'lowering'  In  the  room,  and 
that  bis  pa  picked  up  his  shoe  and  threaten' 
ed  to  tiirow  at  his  ma.  He  says,  1  told  talir 
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he  bad  better  not  do  tbat*  He  says,  'If  he 
bad  bit 'her  with  that  rtioe,  I  woold  bare 
UHed  him  right  tfa«i.*  To  get  back  to  where 
I  started  again,  he  aaya  that  erenlng  that 
he  hid  the  gim  that  hla  pa  came  back,  and 
that  they  all  ate  supper  together,  and,  he 
uyB,  this  Wednesday  night  or  ThurHday 
morning  that  the  shooting  took  place,  that 
he  was  awakened  by  his  Uttle  brotter  or 
slstw  or  the  baby  (one  of  tiie  smaller  chll- 
drea.)  crying,  who,  he  said,  was  sleeping  with 
his  mother  In  a  room  across  the  hall,— in 
the  last  room  across  the  hall.  He  said  that 
the  baby  woke  him  up,  crying,  and  he  said 
that  ^tter  the  baby  hushed  crying,  that  he 
lay  there  something  Itke  a  half  an  hour. 
I  says,  'Now,  Llge,  you  said  it  was  at>ont 
3  o'clock.  How  do  you  know  It  was  abont 
3  o'clockr  He  says,  "Becaose  I  heard  tlie 
elodc  strike  tiiree;*  and  be  says.  Then  I  lay 
there  about  a  half  an  hour;'  and  says,  *I 
got  up  out  of  my  bed,  I  went  Into  the  kitch- 
en, and  went  by  this  flour  barrd  and  got  the 
gun,  and  came  back  Into  the  room  and  shot 
him.'  I  says,  'How  close  were  yon  to  him 
when  you  flred  the  shot?*  He  says,  *I  had 
the  end  of  the  gun,*  and  he  measured  It  off 
on  the  stovepipe  joints  In  the  Jail  there. 
Hr.  Evans  has  a  stove  in  the  Jail  there.  He 
The  point  of  the  gun  was  about  the 
length  ci  one  of  those  stovepipe  Joints  from 
bis  head,  about  two  feet,  whatevn  It  Is.' 
He  measnred  It  off  about  fbe  length  of  one 
of  those  stove  joints,— stovepipe  joints.  And 
he  said,  after  'he  shot  him,  that  his  little 
brothers,  two  of  them,  about  seren  and  ten 
years  of  age,  and  named  Hance  and  Charile 
(I  believe  he  said  their  names  are),  were 
sleeping  In  the  same  room  that  he  and  bis 
father  were  In.  but  in  a  different  bed;  and 
be  sold  that  Hance,  the  seven  year  old  boy, 
kind  o*  r<we  up  hi  the  bed  and  sat  up  bi  the 
bed.  and  he  said  that  Hance  said  to  bis 
brother  Chnrile.  he  says,  'Charlie,  where  are 
your  Oharlte  says.  'Here  I  am.'  Then  he 
says  that  the  boy  laid  down  again.  Then 
be  said  he  took  the  gun  and  went  back  Into 
the  h&Uway,  and  placed  the  gun  up  In  the 
rack  where  It  had  always  been  kept  But 
he  told  me  that  he  had  discussed  the  fact  bt 
this  gun  being  missing  in  the  presence  of 
his  father  and  his  motha  two  or  tiiree  dif- 
ferent times  during  the  time  It  was  hid  that 
ten  days  till  -Qie  shooting  took  place,  and 
that  be  discussed  It  with  his  father  and  In 
the  presence  of  his  mother  and  sister,  and 
that  his  father  didn't  know  where  the  gun 
was.  That  conversation  had  happened,  be 
said,  but  he  s^d  that  he  and  hla  sister  knew 
where  It  was  all  the  time.  Now,  tbat  Is  the 
story,  gentlemen,  that  he  told  me  on  Satur- 
day night  Then  I  called  Mr.  Evans  In  and 
—or,  rather,  Mr.  Evans  came  in.  I  didn't 
call  him  In.  He  Jnst  came  In  himself.  I 
says,  'Mr.  £vans.*  I  says,  'Well,  Llge  has 
just  told  me  all  about  It  Now,*  X  says,  'Llge, 
Just  teD  the  dierlff  how  it  was.'  lliat  Is 
just  my  language,  gentlemen:    T-lge,  jast 


tiie  sheriff  how  H  was.*  Bo  be  com- 
menced and  told  tb»  sheriff  peetty  much  tike 
same  thing  he  told  me,  except  be  didn't  Ml 
as  much  ttf  It  aa  he  tcHd  me.  Then  tSw  sber- 
ur  spoke  to  him  and  saya,  *Well,  tiiat  ac- 
counts for  the  flour  being  <m  the  gan  tbmt 
we  saw  down  there  that  day  while  we  were 
at  your  faOier's  house.*  He  said,  T«a:  tbat 
Is  how  come  the  flour  on  the  gon.*  Hla  slalier 
handled  It  Well,  we  talked  after  E<vuui 
came  In  there^  I  expect  fifteen  ninntes.  X 
gness  be  was  16  minutes  teHing  the  sheriff 
how  it  happened.  X  let  bhn  do  all  the  talk- 
ing, except  once  In  a  while  X  woidd  just  wsk 
him  a  certain  point  to  have  him  teU  to  tte 
sheriff.  He  told  the  sheriff,  though,  all  that 
happened,  by  me  tiling  him  to  tell  the  aber- 
Ifl  how  It  happened.  X  gness  he  talked  to 
the  sheriff  fifteen  minutes,  tdUng  how  It 
was.  He  talked  to  me  an  hour  or  more.  X 
brieve  I  was  In  the  jail  two  bonis  from  tbe 
time  X  went  then  till  I  left  becanae  Bwm 
talked  to  him  awhile  in  the  room  b^ore  X 
talked  to  him  wh«  I  flrat  come  down.  Ev- 
ans and  X  discussed  the  matter  a  little  while 
then.  So  the  next  Sunday  morning  X  was 
uptown,  and  ttae  sberttt  told  me— the  rtierlff 
or  Busby.  I  believe  It  was  Bvans— that  JAge 
wanted  to  see  me  again.  So  tSils  man  Walk- 
er Martin  bad  l>e«i  killed  that  night  and 
there  was  some  excitement  bwe,  aad  I 
couldn't  go  right  then;  but  abont  10  or  11 
o'clock,  X  Judge  It  was,  X  went  Into  tka  }all 
again,  and  Lige  was  brou^t  down  again. 
He  says,  'Mr.  Farris,'  he  says,  'I  want  to 
take  back  what  X  said  last  night  about  my 
sistw  having  anjrtliing  to  do  with  It*  He 
says,  'I  want  to  take  all  the  respcmsiblllty  on 
myself.'  I  says,  'Llge.  well,  X  am  indlned  to 
believe  what  yon  said  last  night  about  your 
sister  hiding  the  gnu  was  the  troth.*  He 
says,  *I  want  to  take  tbat  part  back.*  He 
says:  *I  killed  him  mysetf,  and  I  am  rempoa- 
Bible  for  It  I  don't  want  my  sister  brought 
In  it.'  Welt  Mr.  Evans  heard  that  converaar 
tion,  I  think.  I  am  pretty  sure  be  Old.  So 
that  was  on  Sunday  morning.  X  dUbi*t  see 
lilge  any  more  until  atHiut  Monday  at  noon, 
and  I  bad  bim  brought  oat  to  my  ofllee.  Mr. 
Walker,  I  believe  it  was,  went  over  after 
him;  and,  when  he  came  to  my  office  yrlth 
Mr,  Walker,  I  believe  I  was  along,  too.  I 
didn't  go  up  to  the  jan  after  him,  bat  I  was 
along.  I  beard  bIm  tell  Mr.  Walker.  He 
said  be  knew  Mr.  Walkw.  He  says,  'I 
know  yon,  Mr.  Walker,*  and  shook  bands 
with  him,— talked  with  him  very  Intimately; 
and  he  told  him  the  principal  facte  about 
the  killing,  also,  at  that  time.  Then  when 
they  got  to  my  office  his  motiier  and  his 
sister  were  up  there,  and  when  Llge  cane 
Into  the  office,  and  whoi  he  got  to  where 
they  were,  why,  he  eammeoced  crying,- 
broke  down;  and  he  says  that  he  didn't  want 
anybody  puntiAked  for  It  but  bInaeM;  that 
he  was  guilty.  His  sister  says  to  him— 
She  says,  *Llge,  what  did  you  Ml  that  I  had 
anything  to  do  wfth  It  for?*— sometUag  \tbe 
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tliaL  Lige  wBjn,  *Wdl,  I  done  It  mysetf.*  i 
He  oommoieed  ciTlng.  He  asked  his  sister 
and  amther  to  pny  for  blm;  asked  me  to 
prmr  for  him;  saked  iir.  Walker  to  pray  for 
htm.  Mr.  Mosely:  Did  be  ask  yoB  to  pray 
for  htm?  He  asked  everybody  to  pray 
fbr  blm  tlMt  mm  In  tbe  roon.  He  broke 
down  and  oonfeMed  tbe  matter  to  bis  sister 
and  mother,  without  beln;  ashed,  and  with- 
out anybody  snggeMlaff  It  to  blm  at  all,  too, 
gentle nxjii.  I  believe  that  Is  all  I  can  think 
of  now.  Z  wlU  state,  tble,  though,  gentlemen 
of  the  Jary.  I  will  state  this,  upon  oath: 
That  there  were  no  Inducements  held  oat  to 
Mr.  Eaijah  Moore  to  make  this  confession,  tn 
my  preaentx  and  hearing,  by  me  nor  by  the 
sberlCf;  neither  iras  there  any  threats  made 
against  him  to  get  this  confession  from  blm, 
that  I  know  of,  or  in  my  presence." 

Farrla  also  states  that  before  Evans,  the 
sheriff,  left  die  room,  something  was  said  I 
about  tbe  Huff  matter,  when  Evans  said, 
"Just  such  crimes  as  this,"  or  "Just  aacb 
crimes  as  these,  is  what  causes  mob  violence," 
and  that  this  was  all  that  was  said  before 
defendant  about  mobs  in  his  presence.  And 
Farrls  denies  that  he  talked  to  defendant 
about  mobs,  or  anything  of  the  kind,  to  In- 
doee  him  to  confess.  On  the  contrary,  de- 
fendant testiBes  as  follows:  "Q.  Now,  after 
you  were  arrested  on  this  charge  and  pnt  In 
the  Jail  of  this  county,  you  made  a  statement 
to  Mr.  Farrls,  did  you  not,  In  which  yon  ad- 
mitted that  yon  did  kill  yonr  father?  A. 
Tea,  str.  Q.  Now,  if  you  have  any  reasons  to 
state  to  OilB  Jury  why  you  made  that  state- 
ment, what  cftDsed  you  to  do  it,  Uge,  tell 
tbe  ^ry  the  plain  truth  about  why  yov  did 
it.  A.  Mr.  Jurymen,  the  reason  that  I  ac- 
knowledged the  killing  of  my  father  waa 
tbroDgb  scare.  Q.  Just  tell  tbe  Jury  what 
Mr.  Karris  said  to  you  that  would  befall  you 
or  yonr  family,  or  any  person  you  were  In- 
terested in.  If  yon  didn't  confess,— jost  what 
he  told  yon.  A.  Mr.  Farrls  told  me  this. 
When  he  bad  me  brought  downstairs,  he 
commenced  talking,  and  he  come  on  down,— 
he  was  talking.  He  says,  *Lige,'  be  says,  'I 
am  talking  to  you  to-ni^t  for  yonr  good.' 
He  Mjn,  There  Is  a  mob  on  the  streets,  and 
ooe  In  your  coonty,  and,  by  Ood!  I  can't  save 
yon  unless  yon  do  what  I  say.'  And  he  says 
to  me,  be  aays,  'There  Is  stronger  drcomstan- 
elal  evidence  against  you  than  there  was 
against  Jim  Henry  Tettaton;'  and  he  says, 
'Where  Is  he  to-day7  He  says,  'He  sent  off 
and  got  lawyers,  way  off,'  and  he  says, 
'Where  is  he  at  to-day7  He  says,  Tliat  is 
where  you  will  be;'  and  be  says,  'But,  if  yon 
will  do  what  I  say,  I  ,wiil  save  your  mother 
and  yonr  sister.'  Q.  Did  be  tell  you  In  that 
nmversation—  First,  I  will  ask  you,  Lige, 
where  that  conversation  occnrred.  A.  It  was 
downstairs  In  the  front  room  in  tbe  Jail  In 
this  town.  Q.  Was  that  the  conversatltm 
you  bad  witb  blm  Just  before  you  made  this 
etrnfeoBton  to  him?  A.  Yes.  sir;  Just  before. 
Now,  tell  the  JoiT  vtaat  be  said,  If  an^ 


thing,  that  would  befall  your  mother  ana  «)■- 
ter  and  yourself  if  you  didn't  confess  to  ibis 
ctfme,  or  didn't  teil  htm  ab«at  It  A.  He 
says,  To-night  yon  and  yoar  mother  and  yonr 
sister  win  I3e  hung  If  yon  don't  acknowledge 
to  this,  but  If  you  do  I  will  save  you  all.  I 
will  aare  your  mother  and  year  alster.  1 
will  save  yonr  blood,  too.'  That  la  what  Mr. 
FarriB  said  to  ok.  That  is  the  reason  that  I 
made  that.  I  didn't  know—  He  was  out. 
I  was  in  Jail.  I  didn't  know  what  be  knew. 
He  was  out,  and  I  was  In  JalL  I  didn't 
know  what  to  do.  I  thinks  to  mys^,  *l 
would  rather  save  my  mother  and  sister's  life, 
and  save  my  own  neck,  and  go  on  to  the  peni- 
tentiary, and  tain  It  all,  rather  than  to  see 
them  die  and  die  myself.*  Now,  boDorable 
jurymen,  that  Is  the  facta;  that  is  tbe  facta. 
Q.  Now,  as  a  matter  o(  fact,  at  the  time  yo« 
made  this  confeseioa  to  Mr.  Fanis  yoo  made 
It  througb  fear  that  what  he  threatened 
would  befall  your  mother  and  sister  and  yow- 
self?  A.  Tea.  sir.  Q.  And  made  It  upon  hM 
promise  of  protection,— to  save  them  if  yws 
would  make  Ifl  A.  That  Is  it;  yea,  sir.  «. 
As  a  matter  of  fact,  at  the  time  yon  made 
this  confession  you  were  not  guilty  of  the 
nmrder  of  your  father?  A.  I  was  not  I 
never  done  It  Q.  You  may  tdl  this  Jury, 
Mr.  Moore,  if  yon  were  ever  at  any  other 
period  in  your  life  arrested  or  luearoerated  la 
Jail,  charged  with  any  crime.  A.  I  never 
was.  I  never  saw  the  Jail  until  I  come  that 
night.  Q.  Were  you  ever  even  a  witness  in 
court,  or  anything  of  that  character?  A.  I 
never  was.  Q.  Now,  Mr.  Moore,  ywi  may  tell 
the  Jury,  if  you  remember,  how  long  after 
you  were  put  in  Jail  that  you  were  denied  the 
priTllege  of  seeing  any  persoa,  and  especially 
counsel  that  you  sought  to  see,  if  such  was 
the  case.  A.  Well,  I  never  was  permitted 
to  see  my  folks  until  after  Mr.  Farria  scared 
me  Into  this  confession.  After  that  they  told 
me— Mr.  Evans  and  him,  or  Mr.  Evans  gave 
orders— that  anybody  could  come  op  to  see 
me  that  wanted  to.  Q.  You  may  state  if  you 
made  any  attempt  or  sent  word  or  talked  to 
any  person  through  the  grated  windows  of 
the  Jail,  particularly  Mr.  Spence,  In  which 
you  sought  to  have  him  come  op  to  the  Jail, 
to  tbe  end  that  you  might  employ  blm  as 
counsel  In  your  case.  A.  I  did.  Q.  If  I  un- 
deratand  you,  then,  yon  were  not  permitted 
to  see  him  until  after  this  confession  was  ex- 
torted, as  you  have  said?  A.  I  was  not  per- 
mitted to  aee  him.  Q.  Now,  Mr.  Moore,  1 
will  get  you  to  state  to  the  Jury  if  you  ever 
at  any  time  admitted  to  any  person,  or  con- 
ftessed  to  any  person,  outside  of  Mr.  Farria. 
or  those  who  were  In  Mr.  Farrls'  presence  at 
the  time,  that  you  killed  your  father.  A.  No, 
sir.  Q.  Is  It  not  true  that  to  all  other  per- 
sons you  have  at  alt  times  denied  bting  con- 
nected in  any  way  with  the  killing  of  your 
f&13>er?  A.  AU  except  one.  That  was  in  the 
presence  of  Ur.  Evans,  too.  Q.  Mr.  Evans 
ms  present  at  tbe  night  thto  confession  wss 
scared  from  yon  as  von  have  testified  to,  wu 
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he  notT  A.  No,  sir;  he  was  In  another  room. 
Q.  He  was  there  In  Jail?  A.  Yes,  air.  Q. 
And  came  back  In  there,  and  Farrie  had  70a 
leclte  It  to  him,  did  he  not?  A.  Yes,  air. 
Q.  Now,  I  will  get  yoQ  to  state  whether  or 
not  it  la  tme  that  Mr.  FarrlB  stated  to  you 
about  the  time  of  this  alleged  confession  that 
If  you  would  confess  he  would  save  yoor 
blood,  as  you  have  stated,  and  let  you  go  to 
the  {tenitentlary,  and  that,  if  you  or  jour 
follis  would  put  a  few  hundred  dollars  in  the 
hank  for  bis  use,  that  in  a  shott  time  be 
would  get  you  out  of  the  penitentiary.  A. 
He  sure  done  that  Mr.  Farris;  If  the  court 
please,  I  would  like  for  the  stenographer  to 
read  the  question.  (Question  read.)  I  object 
to  that  as  being  incompetent  and  Irrelevant, 
in  the  form  and  manner  in  which  It  Is  put,— 
in  other  words,  It  must  be  before  the  confes- 
Bion,  and  not  after.  The  Court:  No;  yon  tes- 
tified as  a  witness,  Mr.  Farris.  It  may  go 
to  the  jury.  It  goes  to  your  feelings  towards 
the  defendant.  Q.  Now,  Mr.  Moore,  there  Is 
one  other  question  I  wish  to  ask  you.  At  the 
time  Mr.  Erans  brought  you  downstairs  In 
the  room  of  the  jail  where  you  had  this  con- 
versation with  Mr.  Farris  that  you  have  de- 
tailed, tell  the  Jury  what  Mr.  Evans  said  to 
you,  if  anything,  before  he  left  the  room, 
about  mob  violence.  A.  He  said  something 
about  the  Huft  case,— about  the  man  Huff 
being  taken  out  and  mobbed.  Q.  Did  he  say 
that  to  you?  A.  Well,  he  spoke  it  out  I 
don't  know.  Q.  It  was  In  your  presence? 
A.  Yes,  sir;  In  my  presence.  Q.  Did  you 
know  that,  the  morning  before  yon  were  put 
in  Jail,  that  some  parties  had  taken  a  man 
>  by  the  name  of  Huff  out  of  the  Jail  and 
hanged  him?  A.  Mr.  Farris  told  it  while  I 
was  on  the  stand  down  home." 

The  statement  of  defendant  as  to  the  means 
used  by  Farris  to  Induce  him  to  confess  are 
fully  supported  by  the  testimony  of  Mrs.  John 
Busby,  who,  acting  as  Jailer  in  her  husband's 
absence,  testifies  what  conversation  occurred 
on  Saturday  night  in  the  Jail  between  Farris 
and  defendant  She  says:  "I  was  first  in  the 
kitchen,  and  went  to  the  middle  room.  1 
heard  LIge  crying  in  there.  Then  I  got  up 
close  to  the  door.  There  was  a  crack  in  the 
door.  I  looked  through  and  could  see  tbem. 
I  could  hear  what  they  said.  Q.  Tell  the  Jury 
what  he  said.  A.  He  says,  'Llge,*  he  says, 
'now,  I  can't  protect  you  no  longer.'  He  says, 
'By  God!  you  have  got  to  do  something.'  Q. 
Tell  what  else  he  said.  A.  He  says:  'This  Is 
your  last  night.  You  have  got  to  do  whatever 
you  are  going  to  do  to-night  or,'  he  says, 
*your  mother  and  sister  will  be  hung,  and  you, 
too.'  He  says,  'There  is  now  a  mob  in  the 
street,  and  one  in  your  county,'  and,  he  says, 
*LIge,  by  God!  I  can't  protect  you  any  long- 
er.' " 

The  statement  by  Farris  as  to  the  confes- 
sion made  by  defendant  at  his  ofUce  In  the 
presence  of  his  mother  and  sister  on  Mciuday 
afternoon  la  supported  by  the  testimony  of 
Mayes. 


Walker,  also  deputy  sheriff,  testifies  that  de- 
fendant, on  Monday  afternoon,  when  Walker 
went  down  to  the  Jail  to  take  defendant  over 
to  Farris'  office,  had  some  conversation  with 
him.  Here  is  the  conversation  as  brought  out 
by  questions  and  answers:  "Q.  I  will  get  you 
to  tell  the  jury  if  you  remember  of  having  a 
conversation  with  the  defendant  Lige  Moore, 
about  the  killing  of  his  father,  in  the  Bloom- 
fleld  jail,  downstairs,  on  or  about  Monday  af- 
ter  the  killing  took  place  on  Thursday  morn- 
ing. A.  I  do.  Q.  Just  tell  that  Jury  now, 
Jim,  what  he  said  to  you.  (Objected  to  by 
the  defendant  tiecause  the  foundation  has  not 
been  laid.)  Q.  1  wlU  ask  you  If  you  held  out 
any  Inducements  to  him  as  an  officer,  or  prom- 
ised blm  any  reward,  or  put  him  In  fear,  or 
made  threats.  A.  No.  Q.  Now,  tell  the  Jury 
what  you  said  to  him.  A.  I  will  tell  you  what 
I  said  to  him  at  the  time  I  went  to  Jail  after 
him,  and  took  him  to  your  office  to  see  his 
mother  and  sister.  When  I  brought  him 
downstairs  I  informed  him  that  his  mother 
and  sister  were  under  arrest,  charged  with  be- 
ing Implicated  In  the  crime.  He  remarked. 
'My  Lord!  I  can't  stand  that'  He  says,  *1 
am  going  to  clear  them  and  take  the  whole 
thing  on  my  own  shoulders.'  He  says.  They 
had  nothing  to  do  with  It  and  knew  nothing 
of  it.'  He  says,  'I  done  the  deed  myself.'  Q. 
Did  he  go  on  and  relate  the  circumstances  V  A. 
Yes.  Q.  Tell  the  Jury  what  he  said.— all  about 
It  A.  He  went  on  and  told  me  he  did  it  and 
how  he  did  It,— how  he  cbme  to  wake  up.  He 
said  that  the  baby  waked  him  about  3  o'clock 
in  the  morning,  crying  In  the  other  room.  Ue 
said  he  had  intended  to  do  this  two  or  three 
weeks  before,  but  he  didn't  wake  up  at  the 
right  time,  or  didn't  get  up  his  courage,— 
something  of  that  kind;  and  he  said  he  got  up 
and  put  on  his  clothes  and  walked  out  to  the 
gate,  looked  up  and  down  the  road  (he  said 
the  moon  was  shining  bright),  to  see  if  he 
cotdd  see  anybody  passing.  He  said  he  didn't 
see  anybody,  and  he  went  back  and  got  the 
gun,  and  went  in  ttae  room  and  «hot  his  te- 
ther." 

It  is  not  pretended  that  on  Monday  after- 
noon there  was  any  fear  of  a  mob  when  de- 
fendant confessed  to  Walker  at  the  Jail,  nor 
subsequently  at  Farris'  office,  and  the  fact  of 
making  these  confessions  he  does  not  deny. 
And,  on  defendant's  own  theory,  all  fear  of 
his  being  mobbed  was  done  away  with  just  as 
soon  as  he  made  the  confession  to  Farris. 

Defendant  went  over  in  the  early  morning 
of  16th  of  November  to  Inform  bis  uncle  Rot>- 
ert  Moore  of  his  father's  death.  On  returning 
home  to  his  father's  house  with  his  imcle,  de- 
fendant told  the  latter  how  his  father's  gun 
had  been  missing  about  a  week,  that  he  didij't 
know  who  had  it,  and  that  it  had  been  brought 
back  the  night  before  and  put  in  the  rack,  and 
that  he  didn't  know  who  fetched  it.  At  the 
Inquest,  according  to  Squire  Mayes,  defendant 
testified  that  the  gun  had  been  gone  about  a 
week  or  10  days,  and  that  be  had  asked  bis 
father  where  his  gim  was,  when  be  replied: 
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"I  don't  know.  I  reckon  It  Is  abotit  the  idace 
somewhere."  Defendaot  also  testified  that 
the  guu  was  back  to  tbe  rack  in  the  morning,— 
ttiat  is,  the  morning  after  the  shooting,— and 
that  he  fomid  the  gun  there.  This  rack  was 
oat  In  tbe  hall.  Parris  also  testified  to  exam- 
ining the  gun  of  the  deceased  (what  defendant 
said  was  his  father's  shotgun)  on  the  morning 
of  itie  Inquest;  that  the  right-band  barrel  of 
that  shotgun  had  an  the  atq^earanceB  of  having 
been  fired  within  six  or  elg^t  hours;  that  the 
left-hand  barrel  was  entity,  and  so  was  the 
r^ht-hand  barrel;  that  he  broke  the  gun,  open- 
ed it  up,  and  looked  throngh  both  bairels  to* 
wards  the  window,— towards  the  light;  that 
the  light-hand  barrd  seemed  to  be  dirty  and 
nasty  and  black,  and  smelt  like  bomt  powder; 
that  the  left-hand  barrel  seemed  to  be  very 
dusty,  with  a  whitish  dry  dust  Inside  of  tbe 
barrel;  that  defendant  testified  at  the  Inqoest 
that  he  was  asleep  and  did  not  know  anything 
about  the  killing  until  he  woke  op  the  i£ext 
mornhig,  and  that  he  beard  no  or  shoot- 
ing during  016  ni^t;  that  dtfendant  was  ar- 
re«ted  and  taken  to  Bloomfleld  jail  on  tbe  day 
of  tbe  inquest,  and  while  on  his  way  there 
stilted  that  he  knew  tliat  he  was  goli^  to  be 
arrested  and  charged  with  tiie  crime  of  klUing 
his  fisther  when  he  was  called  bade  on  the 
witness  stand  the  second  time,  althoivb  no 
one  In  the  ha<ik  bad  that  night  accused  htm  of 
the  crime.  Farrls  also  testifled  tiiat  before 
they  reached  Bloomfleld,  Farrls  was  asked  by 
defendant  If  he  (defendant)  could  draw  hte  fa- 
ther's money  ont  of  bank. 

We  axe  of  ophiion,  after  careful  considersr 
tlon  of  the  evidence,  that  If  defendant  made 
confeMdcm  to  Farrls,  and  such  extrajudicial 
confeaslon  was  made  in  proper  circumstances, 
it  was  clearly  admissible,  but  If  made  mider 
threats,  tStber  express  or  implied,  of  mob  tIo* 
lence  In  case  defendant  failed  to  confess  to  tbe 
crime  charged,  then  sodi  confession  is  wholly 
Inadmlsdble.  Whether  such  eonfbstdon  was 
made  In  [ffoper  or  impropw  dreumstances  was 
a  question  for  the  Jury,  under  proper  Instruc- 
tions on  the  subject  of  confessions,  and  when 
and  whm  admissible.  The  admistft^ty  of 
the  confession  In  the  otse  at  bar  was  the 
domlnsnt  question  before  the  Jury,  but  on  this 
questloB  no  instractions  whateror  were  given 
to  ihe  Jury.  An  Instmction  (No.  6)  co  the 
subject  of  confesMons,  nnder  the  term  "verbal 
admisskniB,"  was  asked  by  defendant,  but  re- 
fused by  the  ooort  This  Instmction,  though 
faulty,  famished  tbe  bssls  of  an  instruction 
pn^keily  drawn,  and  It  was  emnr  to  tall  to 
give  It-  State  v.  Clark.  147  Mo.,  loc  dt  88, 
47  8.  W.  888;  State  v.  Reed,  164  Mo^  loc.  dt 
129.  0B  8.  W.  378,  and  esses  dted.  Speaking 
(Eenerally,  die  Instmcttons  given  at  the  In- 
stance of  the  state  were  such  as  have  fre- 
quently received  the  approval  of  this  court 
And  we  are  of  tiie  opinion,  also,  that  there  is 
snffldent  evidence  in  the  record  to  corroborate 
the  extrajndldal  confession,  conceding  It  to 
have  been  made  free  from  the  pressure  of  Im- 
proper inflniwiflwi.   And  It  may  be  that  tbe 


confession  made  to  Walker  at  the  jail  on  Mm- 
day  would  be  admissible.  If  not  made  under 
tbe  Influence  of  a  frar  previously  created,  and 
whldi  had  not  yet  lost  Its  force.  For  the  ee- 
ror  mentioned,  the  Judgment  should  be  re- 
versed and  the  cause  remanded.   All  concur. 


KANSAS  OITT  A  N.  a  R.  00.  v.  SHOB- 
MAKfiiR. 

(Sivreme  Oiurt  of  Ulssonri.  Division  No.  2. 
Feb.  as,  1901.) 

RAILROADS-RiaHT  Or  WAT— GONDBHNATION 
— DAM  AQES-CH  ARGB— BEQU  B8T. 

1.  In  proceedings  to  condemn  a  railroad  right 
of  way  throngh  defendant's  farm,  there  was 
evidence  to  prove  the  facts  on  which  the  in- 
stractions were  predicated,  and  the  court  at 
defendant's  request,  charged  that  in  eBtimating 
the  damages  the  jury  should  consider  the 
amount  and  value  of  uie  land  taken,  the  slse 
and  shape  of  the  two  tracts  into  which  the 
farm  was  thereby  divided,  the  inconvenience 
resnlting  from  the  location  of  the  railroad,  and 
allow  defendant  such  sums  as  will  reasonably 
compensate  him  for  the  injury  sustained.  Held, 
that  giving  such  charge  was  not  error,  where, 
at  plaintiff's  request,  the  court  charged  is  de- 
tail aa  to  matters  which  could  not  be  consider- 
ed, and  correctly  defined  tbe  term  "market 
value." 

2.  Where,  in  proceedings  to  condemn  a  rail- 
road right  of  way  through  a  farm,  the  jury 
are  correctly  instructed  as  to  the  meaning  of 
"market  value,"  and  also  in  detail  as  to  the 
matters  which  may  and  may  not  be  considered 
in  estimating  the  compensation  to  be  awarded, 
the  charge  is  not  erroneous  for  failure  to  ez- 

gressly  state  that  the  damage  is  the  difference 
etween  the  market  value  of  the  farm  before 
and  after  tbe  appropriation,  where  no  requort 
for  such  instruction  was  made. 

Appeal  from  drcolt  ooiut,  Clay  ooonty; 
BL  J.  Broaddns,  Judge. 

Proceedings  inatltnted  tiie  Kansas  CHty 
ft  Northern  Connecting  Railroad  Company  to 
condemn  a  right  of  vray  thmoi^  die  lands 
of  Peter  B.  Shoemaker.  Vrom  a  Judgmoit 
entered  after  trial  on  exeepUons  to  the  re- 
port ot  the  commtssIonerB,  the  plaintltr  ap- 
peals. Affirmed. 

Lathrop,  Morrow,  Fox  &  Moore  and  J.  P. 
Oilmore,  for  appellant.  Sandusky  ft  San- 
dusky, for  respondent. 

OANTT,  J.  On  October  14. 1897.  tbe  plain- 
tiff railroad  company  instituted  a  condemna- 
tion proceeding  In  the  drcuit  court  of  Clin- 
ton comity  to  condemn  a  rl^t  of  way  about 
three-fourths  of  a  mite  in  length,  and  om- 
tainlng  8.33  acres,  throngh  the  farm  of  de- 
foidant  Shoemaker.  Oommiael(Hiers  irere 
appointed,  damages  assessed,  and  exceptions 
duly  filed.  Upon  proper  application,  a 
change  of  venne  was  awarded  to  Clay  cotin- 
ty.  At  the  March  term,  18^  a  jury  trial 
was  had,  and  the  d^ndanf  s  damages  caus- 
ed by  the  appropriation  irere  assessed  at 
92,600.  This  appeal  Is  from  the  judgment 
entered  upon  that  verdict  in  the  Clay  drcuit 
court 

There  is  but  one  ssslgmnent  of  error,  and 
that  relates  to  the  sufficiency  of  the  first  Ib> 
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BtracUon  glTBK  by  ilie  court  for  tbe  defeod-  t 
ant.  In  order,  howerer,  that  the  sufficiency  1 
of  that  instractlcm  may  be  prc^rly  tested,  \ 
we  deem  It  jwoper  that  the  whole  series  i 
•faould  be  considered  with  It,  and  the  evl-  . 
deuce  in  substance.  The  plaintiff,  In  its  ab-  ' 
stract  of  the  record,  says:  "To  sustain  the  ! 
issura  on  behalf  of  both  defendant  and  plain- 
tlfr,  evidence  waa  introduced  tending  to 
prove  the  facta  upon  which  the  InstrnetSons 
in  each  behalf  were  predated,  and  especial- 
ly cTldesce  tending  to  show  the  value-of  that 
part  of  defendant's  (S^emaker's)  land  which 
warn  taken,  and  tiie  depreciation  in  the  valve 
of  the  resldtie  thereof,  and  also  the  value  of 
ta»  land  before  the  right  of  way  was  taken, 
and  what  Its  value  would  be  thereafter:  I 
there  being  a  substantial  conflict  In  the  I 
eErthnatea  of  the  witnesses  on  behalf  of  de-  | 
fendant  and  plaintiff,  respectively.**    As  In-  ' 
cheating  the  theory  on  which  defendant  | 
sao^t  to  ahow  bis  damages,  the  following  | 
question  waa  put  to  all,  or  neaity  all,  of  his 
wltnesces:  "Q.  Mow.  Mr.  Jonea,  taking  Into  i 
eonatdentlon  the  qmntity  of  land  taken,  j 
which  iB  agned  to  be  9.38  atarea.  the  slae  and 
shapes  of  the  tracts  into  which  the  one  tract 
Is  divided,  as  its  market  value  may  be  af- 
fected hy  that  division  Into  those  slzee  and 
shapes,  and  the  cuts  and  fills  on  that  tract, 
and  the  dUflcDlty,  if  any.  of  getting  from  one 
atda  to  another  by  having  to  go  to  railroad 
crossing  te  get  over  from  one  side  to  the  oth- 
er, what.  In  your  (q>hiIon,  would  be  the  de- 
pitdatloD  In  value  of  the  tract  on  account  of 
those  IneonvenleneesT   Answer.  I  don't  know 
that  I  fully  understand  the  question.  Qoea- 
tlon.  The  question  is,  taking  into  considera- 
tion all  these  elements  that  may  afflect  tte 
market  value  of  the  farmr-the  land  tak«3, 
the  dtviahm  «f  the  one  tract  hito  two,  the 
euta  and  flUs,  the  toconvenlence  of  getting 
from  one  side  to  the  other,  and  all  these  mat- 
ters that  affect  the  martcet  value  ot  the  land 
or  de^Hedate  fts  valae,-^what,  In  yonr  Jndg- 
ment.  would  be  the  amount  of  that  deprecia- 
tion to  the  mtlre  tract?  Answer.  I  think 
the  value  of  the  land,  which  you  said  was 
about  9%  acres,— I  don't  know  the  eract 
amount,— figure  that  at  an  average  price,  and 
t±e  damages  to  the  entke  farm  as  a  whole, 
I  think  it  would  nm  in  the  nelgtaberhood  of 
92300  or  V2.SS0  perhaps."  Other  witnesses 
to  tile  same  qnestloii  estimated  the  damages 
at  a  amaUer  sum.  At  tlie  close  of  all  the 
evidence,  tiie  eonrt  Instnieted  the  Jury,  on 
hdmlf  of  defendant,  l^oemal^,  as  follows: 
"(1)  In  estimating  the  damages  to  be  allowed 
the  defendant,  the  tary  will  take  Into  conald- 
eratlon  tlie  amount  and  value  of  the  land 
'  taken  for  rlg^t  of  way,  tiie  size  and  shape 
of  the  two  tracts  Into  which  the  farm  la 
divided  by  the  hxration  of  tlie  right  of  way 
tlmragh  it,  the  cuts  and  fills,  the  IncmiTen- 
lence  in  getting  fmn  one  pi^  of  the  farm 
to  another  on  account  of  tiie,  location  of  the 
rallioad,  any  inconvenience  in  getting  to  wa- 
ter, aad  will  allow  defendant  such  sum  as 


will  reasonably  compensate  him  for  the  In- 
jury he  h&B  sustained  by  the  ai^iroprlation  of 
the  right  of  way  through  the  farm.  ^  The 
Jury  will  make  their  estimate  of  damagea  as 
of  the  date  when  the  commissioners  acted, 
on  the  2d  day  of  November,  1897.  (3)  In  eati- 
matlng  the  defendant's  damages,  the  Jtzry 
will  take  into  consideration  the  fact  that  ttus 
east  ICO  acres,  of  the  farm  is  under  lease 
expiring  March  1,  1SQ9,  and  that  tlie  lessee 
under  said  lease  is  entitled  to  the  possession 
of  said  160  acres  until  said  March  1.  1890." 
To  the  giving  ot  which  instructions  in  be- 
half of  defendant.  Shoemaker,  plaintiff  at 
the  time  excepted,  and  still  excepts.  And. 
on  behalf  of  plaintiff,  the  court  Instructed  the 
Jury  as  follows:  "(1)  The  court  loatructa  the 
Juiy  that,  under  the  law,  the  railroad  com- 
pany will  he  UaUe  Iwreafter  to  the  defendant 
for  any  damages  which  he  may  sustain  by 
reason  of  destruction  of  prop^ly  by  fire 
which  may  be  set  or  caused  •  •  •  by 
the  trains  of  the  railroad  company  In  operat- 
ing Its  line,  and  any  such  damages.  If  any, 
he  ever  austaius,  wiU  be  the  proper  subject- 
matter  of  future  actions;  but,  in  determin- 
ing the  amount  at  compensatiw  which  you 
will  allow  the  defendant  in  this  action,  you 
cannot  take  Into  conrideratlui  nor  allov  any 
sum  or  amount  whatever  on  account  of  ex- 
posure or  liability  of  property  to  damage  or 
deRtructlon  by  fire  caused  or  set  by  the  traiiw 
in  the  operation  of  the  road.  (2)  The  court 
Instructs  the  Jury  that  in  arrlfving  at  your 
Terdk't,  and  in  estimating  the  amount  of 
damages.  If  any,  which  yon  will  allow  the 
defendant,  yoo  should  not  take  into  consid- 
eratiiHi  as  an  element  of  damage  any  danger 
to  life  and  ll^ub.  If  any.  which  auy  arise 
from  trains  passing  orer  the  road.  (S)  The 
court  instructe  the  Jut?  that,  when  you  re- 
tire to  your  room  to  conalder  yoor  verdict  In 
this  case,  yon  have  no  right  to  determine 
the  amount  of  your  verdict  by  marking  down 
the  amount  estimated  hr  each  Juror,  and  by 
addition  ascertain  the  sum  total,  and  then 
dividing  by  twdve.  the  number  ot  the  Jury, 
and  that  all  verdicts  arrived  at  In  that  man- 
ner are  unlawful  and  111^1.  (4)  The  court 
Instructs  the  Jury  that  the  xArase  *marfcet 
value,'  as  tised  in  these  Instmctloiu.  does  not 
mean  what  the  defendant  holds  Ite  land  at 
□or  what  he  asks  for  It.  nor  does  It  mean 
what  the  land  may  be  wectfa  to  any  partlcn- 
lar  person  for  any  perOenlar  purpose,  hot 
said  phrase  does  mean  13ie  talr  selling  vahie 
of  the  land  in  the  market  to  be  used  for  any 
of  the  purposes  to  which  It  Is  snsceptlUe  of 
being  put,  either  In  Its  present  eondttlon  or 
any  ctmdltion  to  which  It  is  snsc^tlble  of 
being  changed.  0i>  The  eonrt  Instructs  the 
Jury  that  in  arriving  at  your  Tsrdlet,  and  In 
estimating  the  amount  of  damages,  If  any, 
which  yon  will  allow  the  d^endant,  yoo 
should  not  take  into  consideration  any  damage, 
If  any,  which  may  arise  from,  or  be  due  to. 
smoke  or  noise  from  trslns  passing  over  the 
road,  or  the  ringing  of  bells  or  soondlng  of 
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wbtotteB.   (6)  Ttw  cowt  iDBtructe  the  jury  t 
ihat.  In  arrlTfns  at  ^ur  verdict  and  In  estl-  ' 
matins  the  amount  of  damages,  if  any,  wlilch  i 
yoa  vlll  allow  tbe  defeodaat,  you  should  not 
tBbe  into  consideration  any  damace,  if  any, 
wbich  nay  arise  from  the  scaring,  fr^Iiten-  , 
lug,  or  kllllag  of  aplmals  while  on  the'  riclit  ' 
of  TSy,  or  the  danger  to  person  ot  the  cwner, 
his  agents  or  servants,  In  Crossing  said  rail- 
road. t7)  0^  eoDTt  instructs  the  Jury  that  the 
law  requires  the  plaintiff  railway  company  to 
fence  Its  right  of  way.  and  to  construct  all  : 
Dccessaiy  gates  and  farm  cTOSBlDgs,  and,  in 
eftimatiiv  damages,  the  Jarj  will  conidder  all 
necessary  fences  and  farm  crossings  as  actu- 
ally made."   Under  the  fiastructlons  of  the 
court,  the  Jury  returned  a  verdict  in  favor  of 
the  defendant,  Feter  B.  Shoemaker,  aaaesaiiig 
his  danages  tat  the  sun  of  92,900. 

1.  Am  already  aald,  the  only  eom^alnt  In 
this  court  is  of  the  first  Instruction  given  for 
defandant  Learned  coimael  for  plaintiff 
rij^troBy  ny  thai;  '^ben  part  of  a  tract  of 
land  to  taken  In  a  ctmAemnatlon  proceeding, 
the  measure  of  damages  la  the  difference  be- 
twem  ttw  market  value  thereof  before,  and 
what  its  market  value  will  be  after,  the  ap- 
pn^niatlon";  or,  as  it  is  som^tlaeB  stated, 
**ln  eatlmatlng  the  daawges  sustained  by 
the  eondemnatlcHi  of  proper^  for  the  irar- 
poses  of  a  street  or  right  of  way,  when  tin 
whole  lot  has  Jiot  been  taken,  the  v^lue  of 
the  land  taken  ahonid  be  found,  and  then  the 
iacreue  or  dlmlnnticHi  In  valae  of  the  re- 
malntaig  portloD,  or  the  damages,  may  be 
computed  by  ascertaining  1^  difference  be- 
tween tlM  value  of  the  entire  lot,  wlOi  Im- 
pcovemeBta.  befere,  and  the  value  ot  the 
ptemlaes  remaining  after,  tbe  cantemnatkm." 
BaUway  Co.  v.  Fowler.  142  Ha  870,  44  8. 
W.  771;  Ballroad  Co.  v.  Ridge,  S7  Mo.  6(a; 
BaUwi^y  Co.  v.  Waldo.  70  Mo.  626;  BaUway 
Go.  V.  George,  14S  Mo.  47.  47  B.  W.  11.  Nor 
do  w«  nadeostand  coonsel  for  defendant  cob- 
trovert  this  as  heliv  tbe  true  mle,  but  they 
say  there  ta  aothlng  In  aald  fatstructloai  In 
coAfUct  with  the  well-set  Ued  rule  In  this  state. 
While  accepting  the  doctrine  announced  In 
the  csaea  lUrave  cited,  and  many  otheia  to 
tbe  aaase  effect,  th^  say  there  Is  no  error  on 
the  part  of  the  circuit  court  ba  advising  the 
Jofy  tliat,  In  arriving  at  tbe  depreciation  In 
Ibt  veaaalnder  eC  the  tatm,  they  might  con- 
sider certain  elements  and  exclude  others. 

Thus,  in  reaching  their  conclusion  as  to 
the  nnrket  value  of  the  portion  of  defendants 
Cann  wblcb  was  not  aj^volvlated,  "they  may, 
iB  eatlTPSttng  tbe  dXminntlon  In  value  of  tbe 
part  left,  take  into  consideration  the  amount 
and  value  of  tbo  land  takm  tog  tbe  right  at 
way;  tbe  slae  and  slupe  of  the  two  teacts 
Into  wblcfa  tbe  farm  Is  divided  by  tbe  loca- 
tldn  of  the  road  through  it;  the  cuts  and 
filla;  tbe  laconvenlence  in  getting  from  one 
part  <tf  tbe  farm  to  tbe  other;  any  Incon- 
fienleBoe  Jn  getting  to  vrater;"  and,  on  the 
other  band,  they  were  instructed  on  part  of 


plaintiff  that,  in  reaching  the  amount  of  tlia 
damages,  they  should  not  consider  any  dam- 
age that  might  result  from  One  In  the  fa- 
ture,  as  such  would  be  the  subject-matter  of 
future  actions;  uor  sbonld  th^  condder  the 
danger  to  life  or  limb  from  trains  passing 
over  the  road;  nor  any  damage  from  smidBe 
or  noise  from  trains  pasting  ovtf  the  road,  or 
from  ringing  of  bells  or  sounding  of  whistles; 
and  the  court  expressly  advised  them  what 
was  meant  by  "market  value."  In  a  word, 
by  a  process  of  exclusion  and  inclusion,  the 
Jury  were  advised  how  to  reach  the  amount 
of  damages  defendant  had  suffered  by  tbe 
appn^rlatloQ  of  bis  land,  both  as  to  tiie  put 
taken  for  right  of  way  and  the  depreciation 
In  the  market  value  of  the  portion  not  taken. 

Surefy,  there  was  no  error  in  directing  the  • 
Jury  what  elements  they  might  conaider  tai 
reaching  a  diminution  in  the  market  value, 
as  the  inatmetloa  Is  practically  a  rescript  of 
tbe  langaage  of  this  court  in  Ballroad  Co.  v. 
Story,  06  Mow,  loc  eft  622.  10  S.  W.  207,  in 
which  It  is  said:  "There  are  nomarens  an- 
tboritles  holding  that  cuts  and  fills  made  by 
a  railroad  passing  through  a  man's  farm,  and 
the  Inconvenience  be  will  be  subjected  to, by 
making  it  more  dUBcnlt  to  reatii  Ae  several 
portions  of  the  land,  are  proper  subjects  ftor 
consideration  in  estimating  the  damages  sus- 
tained." Mills,  Em.  Dom.  88  166,  189.  The 
circuit  court  nowhere.  In  any  instruction  giv- 
en,—«ertalnly  not  In  this  first  Instruction^ 
authorized  the  Jury  to  give  defendant  for  the 
cuts  and  fills,  and  the  inconveniences  in  get- 
ting from  (me  part  of  tbe  fann  to  the  other, 
caused  by  the  road  passing  throi^h  it,  as  dis- 
tinct elements  of  damages.  It  did  rlgbtfally 
permit  and  direct  them  that.  In  eatlmatli^g  tbe 
depreciation  lii  the  market  value  of  the  part 
left  after  the  appnqirlalion,  they  shoruld  con- 
sider those  thhigs  which  oommon  experience 
and  the  law  teaches  ns  would  diminish  the 
market  value  of  the  fann,  but  only  as  bear- 
ing upon  the  question  of  -die  value  as  affected 
by  the  appropriation  of  a  part  and  a  deprecl- 
atltm  of  tbe  remainder  by  reason  thereof. 
Not  only  did  the  Instructions  given  have  this 
meaning,  but  the  whole  trend  ot  the  evi- 
dence was  directed  to  that  lasae,  and  that 
alone;  and  there  was  no  proof  of  ho>w  much 
damage  any  one  of  the  elements  ahme,  or, 
for  that  matter,  all  of  them  together,  as  mere 
Items  of  damage,  amoonted  to,  but  tiie  object 
of  the  questions  to  the  witnesses  was,  as  said 
by  plaintiff  in  Its  statement  to  show  tbe 
value  of  that  part  of  the  same  which  was 
taken,  and  the  depreciation  In  the  value  of 
the  residue  thereof,  and  of  the  value  of  the 
farm  before  the  right  of  way  was  taken,  and 
what  its  value  would  be  after  the  appropria- 
tion of  the  right  of  way.  It  was  the  Injury 
to  the  farm  tor  which  the  Jury  were  to  allow 
the  compensation,  and  to  this  end  all  the  evi- 
dence was  directed. 

There  was  no  error  In  the  admission  <tf  the 
testimony,  and  none,  as  we  have  seen,  in 
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the  elements  which  the  Jury  might  consldOT 
In  reaching  their  estimate  as  to  the  depreda^ 
tlon  In  the  ralne  of  the  £ann. 

But  counsel  say  the  conrt  did  not  say  the 
damage  was  the  dtfferraice  between  the  mar- 
ket Talne  bef we,  and  the  market  value  after, 
tiie  approiffIati<m.  The  answer  Is,  the  fail- 
ure to  do  so  was  mere  nondlrectlon,  not 
misdirection,  and  was  not  error  In  a  cItII 
case.  If  connsel  desired  the  court  to  say 
that,  In  addition  to  what  It  had  already  said, 
they  should  have  asked  tiie  Instruction. 
Such  Is  the  rule  In  this  conrt  in  drll  cases. 
Browning  r.  Railway  Co..  131  Mo.  71.  27  S. 
W.  AM;  Hickman  r.  Otty  of  Kansas,  120  Mo. 
110,  2S  8.  W.  226,  28  L.  R.  A.  6S8. 

An  lamination  of  the  whole  record  satis- 
fies us  the  case  wsa  properly  tried  to  the 
Jury,  and  limited,  as  the  erlflesice  was,  to  the 
one  Issue.  We  cannot  see  how  the  Jury  could 
have  been  misled,  espedally  as  the  instmc- 
tlons  on  botti  sides  limited  them  to  the  proper 
elements  of  damage.  The  Jm^;ment  must  be 
and  is  affirmed.  All  concur. 


TOCDM  et  al.     SILER  et  al. 
(Snpreme  Oourt  of  Missouri.    Feb.  19,  1901.) 

WILLS— BSTATB-FBB  SIMPLE. 
A  testator  bequeathed  certain  lands  to  his 
8<Hi  absolntely.  with  the  express  reservation 
that,  if  "my  son  dies  without  legal  issue,  de- 
scendants of  his,  le^timate  issue  of  his,  said 
lands  shall  pass  to"  certain  nieces  and  sisters 
in  equal  parts.  When  the  will  took  effect.  Rev. 
St.  1S45,  c  32,  §  2,  declared  that  the  words 
"heirs  and  assies"  were  not  necessarj  to  cre- 
ate a  fee  aimple.  Estates  tail  were  abolished 
by  section  5,  which  provided  that  thereafter, 
where,  by  any  conveyance  or  devise,  the  gran- 
tee should  be  seised  of  an  estate  which  would 
have  been  held  an  estate  tail,  under  St.  1&  Edvr. 
I.,  eveiy  such  conveyance  should  vest  only  a  life 
estate  in  the  srantee.  and  on  bis  death  the  re- 
mainder shoold  go  to  his  children;  but  section 
6  directed  that  the  words  "dying  without  is- 
dae"  meant  issue  living  at  the  death  of  the  na- 
cestor  named,  thus  preventing  the  creation  of 
estates  tail  by  implication;  and  section  47  of 
the  chapter  on  wills  (Rev.  St.  1879,  S  4001)  de- 
clared that  in  all  devises  in  which  the  words 
"heirs  and  assigns"  are  omitted,  and  no  ex- 
pressions are  contained  in  the  will  whereby  it 
shall  appear  that  the  devise  was  intended  to 
convey  a  life  estate  only,  and  no  further  devise 
U  made  to  take  eGfect  after  the  death  of  the 
deTlsee,  it  shall  be  understood  to  be  the  in- 
tention of  the  testator  to  devise  an  estate  in 
fee  simple.  Eeld  that,  as  the  son  had  legiti- 
mate issue  living  at  his  death,  he  .took  a  fee 
simple,  in  the  a^ence  of  express  words  show- 
ing an  Intent  to  give  him  only  a  life  estate. 
Sherwood  and  Marshall,  JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court,  Platte 
county;  William  S.  Herndon,  Judge. 

Action  by  Oscar  Yocum  and  others  against 
Susan  Siler  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.  Affirmed. 

The  following  is  the  opinion  In  dlvlslott 
Mo.  2  (SHERWOOD,  J.): 

"Ejectment  for  the  N.  W.  U  of  section  7, 
township  CIS,  range  36,  In  Platte  county,  Mo. 
The  answers  of  defendants  were  general  de- 


nlate.  This  controrersy  tnrnfl  m  tte  legal 
meaning,  force,  and  eff^  ot  the  fifth  clause 
of  the  will  of  George  W.  Tocum,  the 
Inal  owner  of  the  tract,  the  father  of  Wil- 
liam Franklin  Yocum,  the  derlsee  named  In 
the  will  the  father  of  the  plalntlirs.  That 
clause  is  the  following:  To  my  beloved  son 
William  Franklin  Tocum  (my  natural  son), 
I  bequeath  absolutely  the  northwest  quarter 
of  section  seven  of  township  68  and  range 
85,  the  place  I  now  reside  on.  In  Platte  coun- 
ty, Missouri,  subject  forerer  to  the  reserra- 
tion  for  my  burial  place  made  In  clause  two 
of  this  will;  and,  further,  with  this  express 
understanding  and  restriction,  namely,  that 
If  my  said  son  dies  without  legal  Issae,  de- 
scendants of  his,  legitimate  Issue  ot  bis,  said 
land  shall  pass  to  Susan  Erans,  wife  of 
Joseph  B.  Evans,  Marina  Botts,  wife  of 
Thomas  Botts,  Elzlra  Botts,  wife  ot  Wm. 
Botts,  my  nieces;  to  Elizabeth  Frame,  my 
sister,  wife  of  John  Frame;  and  to  Get^e. 
son  of  my  brother  Stephen  Tocnm;  and  Jane 
Yocum,  wife  of  Mllford  Yocum,  deceased, 
my  sister,— In  equal  parts.' 

"The  cause  wan  tried  at  the  D^c^ber 
term,  1897,  of  the  circuit  conrt,  on  the  follow- 
ing agreed  'statement  at  facts,  which  la 
quoted  so  far  as  material;  'It  Is  agreed  that 
George  W.  Yocum  is  the  common  source  of 
title;  that  he  died  September.  1854,  leaving 
a  will,  which  was  duly  probated  In  the  jmo- 
bate  court  of  Platte  county;  that  Susan  SUer 
is  in  possession  of  one  hundred  acres  of  land 
in  controversy,  and  that  William  S.  Kennsj 
and  Ludnda  Kenney,  his  wife,  are  In  pos- 
session of  the  rfflnainlng  sixty  acres  ot  land 
in  controversy,  and  were  at  the  time  of  the 
Institution  of  this  suit;  •  •  •  that  WU- 
Itam  F.  Yocum  In  his  lifetime,  with  bis  wife, 
for  a  valuable  consideration,  by  warranty 
deed  dated  S^tember  16,  1858.  coniwyed  all 
the  lands  In  controversy  to  William  J.  Nor* 
rls,  which  deed  Is  recorded;  that  William  J. 
Norrls,  by  warranty  deed,  conveyed  the  same 
land  to  Samud  Alexander,  which  deed  la  re> 
corded;  that  Samuel  Alexander  conv^red 
said  land,  by  warranty  deed,  to  Ellas  Slier, 
which  deed  Is  recorded;  that  Ellas  Slier  is 
dead,  and  the  defendante  constitute  the 
widow  and  heirs  of  said  Ellas  Slier;  «  *  • 
that  the  plaintiffs  are  the  isfl^tlmate  Issue  ot 
William  Franklin  Yocum,  and  were  living  at 
the  time  of  William  F.  Yocum's  death,  and 
were  the  only  children  of  said  William  F.  Yo- 
cum living  at  the  time  of  his  death;  that  be 
was  married  on<the  21st  day  of  February, 
1654;  that  he  died  on  the  22d  day  of  Febru- 
ary, 1892;  and  that  plalntttEs  at  the  time  of 
the  trial  were,  respectively.  43,  40.  and  38 
years  of  age.' 

"After  testimony  was  Introduced  as  above 
by  plaintiffs,  and  also  the  will  of  George  W. 
Yocum,  the  defendante  offered  In  evidence  a 
deed  from  Samuel  Alexander  to  Ellas  Slier, 
dated  30th  day  of  March,  1871,  purporting  to 
convey  the  litigated  land.  Plaintlfls  objected 
to  any  evidence  of  title  derived  throu^  WlL 
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liam  Franklin  Yocum,  by  deed,  for  the  reason  \ 
that  William  Franl£i;n  Yocum,  by  tlie  terms 
cf  the  will  aforesaid,  only  liad  a  life  estate 
in  said  real  estate.  Objection  overruled,  and 
plaintiffs  excepted.  Defeudauts  offered  Id  evi- 
dence tbe  will  of  Elias  Slier,  which  was  ob- 
jected to  by  plaintiffs  for  reasons  above.  Ob- 
jection overruled,  and  plaintiffs  excepted. 
Tbereupon  plaintiffs  moved  the  court  to  de- 
clare tlie  law  as  follows:  'The  court  declares 
the  law  to  be  that,  under  the  will  of  George 
W.  Yocum.  deceased,  William  Franklin  Yo- 
[■um  only  tool£  a  life  estate  in  the  real  estate 
described  in  the  will  and  In  the  petition,  and 
that  the  plaintiffs  are  entitled  to  the  posses- 
BloD  of  the  land  sued  for,  and  Judgment 
should  be  rendered  for  them  for  such  posses- 
sion,*—which  declaration  of  law  was  refused 
by  the  court;  to  which  ruling  plaintiffs  ex- 
cepted. VpoD  this  the  court  found  In  favor  of 
defeudantB.  and  gave  judgment  accordingly, 
and  from  this  ruling  results  this  appeal. 

"By  the  terras  of  the  will,  William  Frank- 
lin Yocum  took  what  would  have  been  at  com- 
mon law  an  estate  tall;  but  under  the  provl- 
sioDS  of  section  8836,  Rev.  St  1889,  this  estate 
tall  was  converted  by  the  statute  into  an  es- 
tate In  the  first  taker  for  his  natural  life  only. 
Thompson  v.  Craig.  64  Mo.  812.  In  the  case 
Just  cited,  the  provisions  of  the  will  of  Philip 
W.  Thom[»on  were  as  follows:  'I  give,  grant, 
and  devise,  and  bequeath  to  my  said  grand- 
diUd  Burrell  Thompson  (saving  the  life  Inter- 
est above  granted  and  devised  to  my  wife, 
Penelope  Thompson)  all  of  the  lands  and  im- 
provements which  lie,'  etc.,— embracing  the 
land  in  question.  'I  give,  grant,  devise,  and 
bequeath  to  my  granddaughter  Mary  Hutson 
tbe  lands  of  my  estate  situate,'  etc.;  describ- 
ing other  lands  than  those  devised  to  plaintiff. 
'It  is  my  will  that,  in  the  event  that  either  of 
my  grandchildren  above  named  shall  die  be- 
fore lawful  age,  or  before  leaving  a  lawful 
heir  or  heirs,  the  property  above  specified,  and 
Intended  to  be  given  In  this  will,  shall  descend 
to  and  belong  to  the  survivor  of  said  grand- 
children only,  and  to  his  or  her  heirs  or  legal 
representatives;  and  in  the  event  of  both  said 
grandchildren,  viz.  Burrell  Thompson  and 
Mary  Hutson,  dying  before  marriage,  or  In 
ihe  event  of  leaving  no  lawful  Issue  by  mar- 
riage as  aforesaid,  it  is  my  will  that  all  my 
estate  Intended  in  this  will  for  them  shall  be 
Gold  for  tfie  use  and  benefit  of  the  poor  per- 
sons of  Saline  county,  Missouri,  to  be  expend- 
ed and  paid  as  my  executor  may  deem  advis- 
able and  Just.'  It  was  admitted  that  plaintiff 
vas  21  years  of  age,  and  had  a  child  or  chil- 
dren living;  and  this,  the  last  will  of  Philip 
W.  Thompson,  and  the  written  agreement 
sued  on  were  the  evidence  In  the  case.  The 
defendant  asked  the  court  for  the  following 
declaration  of  law,  which  was  refused:  That 
the  plaintiff  In  this  cause  has  only  a  condi- 
tional estate  In  the  land  mentioned  in  the  pe- 
tition, and,  if  plaintiff  shall  die  without  leav- 
ing lawful  issue,  then,  and  In  that  event  the 
estate  of  the  plaintiff  In  said  land  would 
61  B.W.-14 


I  cease,  although  the  court  may  believe  from 
the  evidence  that  the  plaintiff  has  arrived  at 
the  age  of  majority.*  The  action  In  that  case 
was  brought  by  Burrell  Thompson  against 
Hugh  Craig  on  a  written  agreement  for  $625, 
which  Craig  promised  to  pay  plaintiff  for  a 
certain  piece  of  land,  provided  plaintiff 
should,  in  12  months  thereafter,  be  competeut 
to  give  a  good  title  to  the  land.  Plaintiff  al- 
leged his  competency,  and  that  he  had  made 
and  tendered  defendant  a  deed  such  as  was 
required,  but  defendant  refused  to  receive  It, 
and  issue  was  joined  on  these  allegations.  On 
this  state  of  facts,  following  Farrar  v.  Chris- 
ty's Adm'rs,  24  Mo.  453,  and  Harbison  v. 
Swan,  58  Mo.  147,  holding  the  statute  already 
referred  to  accomplished  the  stated  change  In 
the  common  law,  it  was  ruled  that  Burrell 
Thompson  under  the  will  of  his  grandfather 
acquired  but  a  life  estate  In  the  property  de- 
vised to  him,  and  that  In  consequence  of  this 
he  could  not  make  such  a  title  to  Craig  as  his 
agreement  called  for,  and  that  his  marriage 
and  the  birth  of  children  to  him  did  not 
change  the  character  of  his  estate.  In  subse- 
quent cases  this  court  has  followed  the  same 
constructlOQ  of  the  statute.  Eramerson  v. 
Hughes,  110  Mo.  827,  10  S.  W.  979;  Godman 
r.  Simmons,  113  Mo.  122,  20  S.  W.  972;  Bone 
T.  Tyrrell,  113  Mo.  175,  20  S.  W.  796. 

"A  similar  view  was  taken  In  Kentucky, 
upon  a  statute  like  ours,  where  there  was  a 
devise  to  a  young  woman  (unmarried  at  the 
time)  and  her  children,  and  such  devise  was 
held  to  give  her  an  estate  for  life,  with  re- 
mainder to  her  children,  the  court  remark- 
ing; 'It  has  been  observed  that  the  words  of 
the  devise,  abstractly  and  literally,  import  au 
immediate  gift,  not  only  to  the  devisee  In  being. . 
but  to  those  not  In  being.  But,  there  being 
no  children  in  esse  at  the  time  of  the  devise, 
it  could  not  have  been  the  Intention  to  give 
an  immediate  estate  to  them,  for  that  would 
be  impossible.  And  as  the  words  of  the  de- 
vise, as  conceded  by  all  the  authorities,  maul' 
fest  a  clear  intent  that  the  children  shall  take, 
the  only  consistent  and  natural  construction 
Is  that  the  testator  intended  the  devisee  In 
being  at  the  time  should  take  a  life  estate, 
remainder  to  the  children.'  Carr  v.  Estill,  16 
B.  Mon.  312. 

"The  fifth  clause  of  the  will  created  an  es- 
tate of  contingent  remainder  In  the  children 
of  William  Franklin  Yocum,  which  estate  la 
said  to  be  created.  In  certain  circumstances, 
in  one  of  two  ways:  'Where  the  estate  In  re- 
mainder is  limited  to  take  effect  either  In  a 
dubious  and  tmcertaln  person,  or  upon  a  du- 
bious and  uncertain  event'  2  Bl.  Comm.  169. 
The  learned  author  of  a  work  on  descents 
says:  'A  contingent  remainder  Is  that  part 
of  an  estate  In  fee  bestowed  conditionally  up- 
one  one  of  two  or  more  persona,  which  one 
Is  not  certain,  the  rest  of  which  Is  bestowed 
definitely  upon  some  other  person  or  persons 
named.  The  part  not  thus  definitely  dis- 
posed of  to  some  particular  person  or  per- 
sons is  provided  to  ^o  to  some  other  person 
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or  personB  of  two  or  more  named,  which  of 
the  two  or  moi-e  Is  left  uncertain,  and  Is  to 
be  fixed  and  made  certain  by  BUCceedlng 
events.  The  remainder  itself  la  certain,  but 
the  person  who  Is  to  have  It  Is  uncertain 
until  It  Is  determined  by  the*  events  named.' 
Bing.  Desc.  125.  Chancellor  Kent  sa>^  that 
the  definition  of  a  contingent  remainder  in 
1  Kev.  St  N.  Y.  723.  8  13,  to  brief  and  pre- 
cise. 'A  remainder,'  says  the  statute,  *ls 
contingent,  whilst  the  person  to  whom,  or 
the  event  upon  which  It  to  limited  to  take 
effect,  remains  uncertain/  4  Kent,  Coram. 
(14th  Ed.)  note.  See,  also,  De  Lassus  v. 
Gatewood.  71  Mo.  371.  In  Daniel  v.  Whar- 
tenby,  17  WaU.  G39.  21  L.  Ed.  661.  a  case 
which  arose  in  Delaware,  where  the  rule  In 
Shelley's  Case  Is  In  force,  a  testator,  James 
Tibbitt.  devised  his  estate  as  follows:  'All 
the  rest,  residue,  and  remainder  of  my  estate, 
both  real  and  personal,  of  what  kind  and 
nature  soever,  1  give,  devise,  and  bequeath 
to  my  son  Richard  Tlbbltt  during  his  nat- 
ural life,  and  after  his  death  to  bto  Issue, 
by  him  lawfully  begotten  of  his  body,  to  such 
tosne,  their  heirs  and  as^ns,  forever.  In 
case  my  son  Blchard  Tlbt>ltt  shall  die  with- 
out lawful  Issue,  then,  In  that  case,  to  my 
wife,  Elizabeth  Tlbbltt  and  my  stoter  Sarah 
Heath,  and  my  sister  Rebecca  Mull,  during 
the  natural  life  of  eacb  of  them,  and  to  the 
survivor  of  them;  and,  after  the  death  of 
all  of  them,  to  James  Whartenby,  son  of 
Thomaa  Whartenby,  of  the  city  of  Philadel- 
phia, to  him,  the  said  James  Whartenby,  his 
heirs  and  assigns,  forever.  In  case  the  said 
James  Whartenby  shall  die  before  my  son 
Richard  Tibbitt,  my  wife,  Elizabeth,  my  sis- 
ter Sarah  Heath,  and  my  stoter  Rebecca  Mull, 
then,  and  In  that  case,  •  *  •  the  rest  and 
remainder  to  William  Whartenby,  Thomas 
Whartenby.  and  John  Whartenby,  children  ot 
said  Hiomaa  Whartenby,  of  Pblladelpbla,  to 
them,  and  their  heirs  and  assigns  forever.' 
Richard  Tibbitt;  the  first  devisee,  on  the  14th 
3f  May,  1853,  after  the  deaUi  of  the  testator, 
conveyed  tlw  premises  to  Jacob  Hazel,  who. 
on  the  same  day,  re  conveyed  to  Richard. 
Richard  died  In  April,  1863,  Without  Issue, 
not  having  married.  Elizabeth  Tibbitt,  the 
widow  of  the  testatw,  and  hto  two  sisters, 
Sarah  Heath  and  Rebecca  Moll,  were  living 
at  the  time  of  the  making  of  the  wlU,  sur- 
vived the  testator,  and  died  befcHre  the  com- 
mencement of  this  suit  James  Whartenl^, 
the  devisee  In  remainder  and  the  next  in  suc- 
cession, to  still  living,  and  is  the  def  encUint  In 
error  in  ttUs  case.  The  ptolntlffs  in  error 
ctoim  title  by  virtue  of  a  sale  under  a  Judg- 
ment and  execution  against  Blchard  Tibbitt. 
The  rule  In  Shelley's  Oaae  Is  In  force  In 
Detoware.  and  an  estate  tall  may  be  barred 
there  by  such  a  conveyance  as  that  by  Richard 
to  Basel.  Jamefl  Whartenby  brought  eject- 
ment against  WlUiam  Daniel  toe  the  devised 
premises,  recovered  Judgment,  and  Daniel 
brought  errw.  The  question  thus  raised  by 
the  litigation  was  what  estate  the  first  taker. 


Blchard,  took,— an  estate  In  fee  tail,  or  wheth- 
er  he  took  oiuy  an  estate  for  life,  with  re- 
mainder In  fee  to  the  issue  of  hto  body,  con- 
tingent upon  the  birth  of  such  Issue,  and,  in 
default  of  such  Issue,  remainder  for  life  to  hi* 
widow  and  two  sisters,  with  remainder  over 
in  fee  after  their  death  to  James  Whartenby, 
the  defendant  in  error.  On  the  one  hand.  It 
was  insteted  that  the  words,  'Issue  of  his  body 
by  him  lawfully  begotten,'  were  words  ot  lim- 
itation, and  consequently  the  rule  In  Shelley's 
Case  applied;  while  on  the  other  It  was  as- 
serted that  those  words  were.  In  legal  effect, 
the  synonym  of  'children,'  and  so  were  words 
of  purchase.  After  stating  and  dlscossing  the 
facts  aforesaid,  and  giving  divers  reasons 
why  the  above  rule  did  not  apply,  Mr.  Justice 
Swayne,  the  spokesman  of  the  court,  said: 
*We  entertain  no  doubt  that  the  testator  In- 
tended to  give  a  lite  estate  only  to  Blchard, 
and  a  fee  simple  to  hto  issue,  and  that  they 
should  be  the  spring  head  of  a  new  and  Inde- 
pendent stream  of  descents.  We  find  nothing 
In  the  law  of  the  case  which  prevents  our 
giving  ^ect  to  that  intent  We  hold  that  the 
rule  In  Slwlley'a  Case,  for  the  reasons  stated, 
does  not  apply.  The  estate  given  to  the  chil- 
dren of  Richard  was  a  contingent  remainder. 
Upon  the  birth  ot  the  first  chUd,  It  would 
have  vested,  but  subject  to  open -and  let  in 
after-bom  children.  The  devise  to  Richard 
and  hto  issue  disposed  of  the  entire  estate. 
The  devises  over  to  the  widow  and  testator's 
two  sisters  and  to  James  Whartenby  were  ex- 
ecutory devises.  Upon  the  death  of  Richard, 
witii  the  possibility  of  Issue  extinct  the  devise 
to  James  tecame  a  remainder  In  tee  simple, 
vested  at  once  In  Interest,  but  deferred  as  to 
the  period  ot  enjoyment  until  ttie  termination 
ot  the  Intennedlate  lite  estates.*  And  so  the 
Judgment  recovered  by  Whartenby  was  af- 
firmed. 

"Inasmuch  as  the  role  In  Shelley's  Case  had 
been  abcAshed  In  this  state  loi^  before  the 
present  will  vras  drafted,  the  case  Just  cited 
and  quoted  from  seems  decisive  ot  the  case 
at  bar,  saying  nothing  ot  cases  already  cited 
and  quoted  from,  from  our  own  Reports, 
which  announce  in  legal  effect  the  same  re- 
sult 

"It  to  objected,  however,  by  defendants  that 
no  express  estate  was  given  to  the  proactive 
children  of  William  Franklin  Yocnm,  and 
they  took  none  b7  Implication.  The  law  ap- 
pears to  be  well  settled  that  a  tee  mi^  pass 
by  implication,  and  so  may  an  estate  for  life. 
Chancellor  Kent  says:  *A  fee  will  pass  by 
will,  by  implication  of  law,  as  If  there  be  a 
devise  over  of  land  after  the  death  ot  the 
wife.  The  law.  In  that  case,  presumes  the 
Intention  to  be  that  the  ^dow  shall  be  ten- 
ant for  lite.  So,  a  devise  over  to  B.  on  flie 
dyhig  ot  A.  before  twenty-one  shows  an  in- 
tention that  If  A.  attains  the  age  of  twenty- 
one  he  Shan  have  a  fee,  and  he  takes  It  by 
implication.'  4  Kent  Comm.  (14th  Ed.)  *&41, 
Washburn  si^:  'A  fee  may  be  given  by  im- 
plication when  the  estate  bears  such  a  rela- 
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tloD  to  some  other  estate  as  to  render  sncli 
■  construction  a  reasonable  one,  as,  where  the 
devise  was  to  one  after  the  death  of  the 
testator's  wife.  It  was  held  to  be  a  remain- 
der In  fee  to  him  and  an  estate  for  life  by 
implication  to  the  wife;  so,  where  the  devise 
was  to  A.  if  B.  died  before  he  was  twenty- 
one  years.  The  estate  to  B.  was  hdd  to  be 
8  fee  by  Implication  If  he  attained  the  age 
of  twenty-one.*  8  Washb.  Real  Prop.  (6th 
Ed.)  «H,  685.  And,  Ui  order  that  a  life  es- 
tate only  should  pass  to  a  certain  devisee,  it 
Is  by  no  means  necessary  that  the  precise 
technical  term  usually  employed  for  that  pur- 
pose sbonld  be  used.  Any  equivalent  form 
of  expression,  which  clearly  Indicates  an  In- 
toitlon  to  iMss  bnt  a  life  estate,  will  acccHu- 
pUsh  the  same  object,  ai^  effectuate  the  non- 
tecbnlcally  expressed  intention,  which  inten- 
tion may  be  gathered  from  the  four  comers 
of  the  instrument  Schorr  v.  Garter,  120  Mo. 
40O,  25  8.  W.  638.  and  cases  cited;  McMiUan 
r.  Farrow,  141  Mo.  65,  41  B.  W.  8iK),  and 
cases  dted;  Cross  t.  Hock  (Slo.  Sup.)  60  S. 
W.  786;  Walton  r.  Dmmtra  (Ma  Sqp.)  64 
8.  W.  237,  and  cases  cited. 

"Section  8887,  Ber.  St.  1889,  declares  that 
'vhere  a  remainder  In  lands  or  tenements, 
goods  or  cbattels,  shall  be  limited,  liy  deed  or 
otherwise,  to  take  effect  on  the  death  of  any 
person  without  heirs,  or  heirs  of  his  body,  or 
without  lasoe,  or  on  failure  of  issue,  the  words 
*^ir8"  or  'issue"  shall  be  ctmatmed  to  mean 
beirs  or  Irnne  living  at  the  ^tb  of  the  per- 
son named  as  ancestor.'  It  has  been  ruled  by 
this  court  that  this  secUon  was  evidently 
enacted  to  prevent  the  words  Slle  without  Is- 
sae'  from  being  so  construed  as  to  mean  an 
'indefinite  failure  ot  teoe,'  as  by  some  of  tiie 
authorities  tiie  former  words  were  cMistrued 
to  mean;  that  the  words 'dying  without  Issnv 
In  that  section  ue  to  be  construed  to  mean 
dying  without  Issue  living  at  the  death  of  the 
person  named  as  ancestor  or  first  tak^;  that 
the  term  *ancestor,'  as  used  In  that  secdon,  la 
the  devisee  of  the  life  estate,  whose  issue,  if 
iny,  are  to  take  the  remainder  In  fee;  and 
that,  in  case  of  failure  of  such  issue,  Uiose 
who  are  to  take  the  remainder  over  In  fee  are 
execntory  devlseea  Naylor  v.  Ctodman,  109 
Uo.  643,  19  a.  W.  50,  and  esses  cited. 

"Under  the  foregoiiw  authorities  and  statu- 
tory provisions,  It  la  clear— Fhnt,  that  William 
FrsnkllB  Tecum  took  but  a  life  estate;  tecond, 
his  prospective  children  a  contingent  remain- 
der; third,  the  devises  to  Susan  Evans  and 
others  were  executory  devises;  and,  fourth, 
nnder  tbe  ruling  hi  Daniel  v.  Wbartenby.  lu- 
pia.  upon  the  birth  <MC  the  first  child  to  William 
Franklin  Tocom,  tbe  contingent  ranalnder 
became  a  ^»ted  reminder  in  luch  child,  bnt 
^ned  and  let  Is  the  a|^r-bon  children,  and. 
owhig  to  tbe  birth  of  sndi  issue,  the  mtlre  es- 
tate was  disposed  ot,  and  left  nothing  for  tbe 
executory  devisees,  but  such  cbUdren  would, 
eC  course,  be  postponed  In  the  enjoyment  of 
tbe  fee  simirie  vested  In  tbem  until  the  terml- 
aatlon  of  ttaelr  father's  life  estate.  Dnder 


these  views,  William  Franklin  Tocnm  had 
nothing  he  could  convey  but  his  life  estate, 
and  his  children,  not  deriving  their  title  from 
hhn.  but  from  their  grandfather,  were  not 
bound  by  his  warranty.  For  these  reasons, 
the  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  Judg- 
ment for  plaintiffs. 
"MABSHAUi,  J.,  concurs  in  thU  opinion." 

J.  F.  &  B.  H.  Merryman,  for  appellants. 
Jas.  W.  Oobum,  for  respondents. 

OANTT,  J.  This  In  an  action  In  eject- 
ment by  plaintiffs  to  recover  of  defendants 
tbe  N.  W.  K  of  section  7,  township  63, 
range  86,  said  lands  lying  in  ^tte  county. 
Mo.  Tbe  Judgment  in  tbe  circuit  court  was 
for  defttidants,  and  philntlflb  ^H^eal.  The 
petition  Is  In  tbe  usual  statutory  form,  and 
tbe  answer  Is  a  general  d^iaL  The  case  was 
tried  upon  the  f  (Hlowing  agreed  stat^nent  of 
facta,  and  tbe  will  of  Oeoi^  W.  Tecum,  de- 
ceased, i^n  part  of  plaintiffs,  and  the  evi- 
dence offered  by  defendants: 

"Agreed  Statemrat  of  Facts.  It  is  agreed 
by  and  between  the  parties  b«eto  that 
George  W.  Tocnm  Is  tbe  common  source  of 
title,  and  that  be  died  in  September,  1864, 
leaving  a  will,  wliidi  was  duly  ^obated  In 
the  probate  court  of  Platte  oounty.  That 
Susan  Slier  Is  In  possession  (rf  one  hundred 
acres  of  land  In  oontroversy,  and  ttuit  William 
8.  Kenney  and  Ludnda  Kenney.  his  wife,  are 
in  possesskML  of  the  remaining  sixty  acres 
of  the  land  in  ctmtroversy,  and  were  at  the 
time  of  tbe  Instltntlon  of  this  suit  That 
3.  W.  Turner  Is  in  posseoslcm,  as  tenant  of 
Susan  SUor,  of  the  <mB  hundred  acres,  and 
vraa  at  lite  time  of  tbe  Institution  of  this 
suit  It  la  agreed  and  stipulated  that  Wil- 
liam F.  Tocunt,  in  bis  lifetime,  with  bis 
wlf4  for  a  valuable  consideration,  by  war- 
ranty deed  dated  S^ember  IB,  1868.  ccm- 
veyed  all  the  land  in  controversy  to  William 
J.  Nortls,  wblcb  deed  Is  recorded  In  Deed 
Book  O,  page  170.  ot  Hatte  eounty.  Mo.  And 
that  William  J.  Korris,  by  warranty  deed, 
convejed  tbe  same  land  to  Samuel  Alnan- 
der,  wblcb  deed  Is  rec<»ded  in  Deed  Book 
T,  page  240^  of  the  recwds  of  Platte  county, 
Missouri.  And  that  Samnrt  Alexandw  con- 
veyed said  lands  by  mrranty  deed  to  Ellas 
SlloTi  wblcb  deed  la  recorded  In  Deed  Book 
Noi.  1.  page  402.  of  Platte  county,  Missouri. 
That  Ellas  Slier  is  dead,  and  tbe  defendants 
omsfltute  the  widow  and  heirs  of  said  Ellas 
Slier,  together  with  J.  W.  Turner,  as  toiant 
Qt  Mrs.  Slier,  who  is  also  In  possession  of  tbe 
one  hundred  acres  of  land  under  Mrs.  Slier, 
rniat'  It  la  further  agreed  tbat  tbe  plaintUEs 
are  tbe  legitimate  Issue  of  William  Franklin 
Tocum.  and  were  llvbig  at  the  date  of  Wil- 
liam F.  Tocum's  death,  and  were  tbe  only 
ebildrra  ot  said  William  Franfedin  Tocum 
living  at  the  time  of  fala  death.  It  la  ad- 
mitted that  William  Franklin  Tocum  died 
on  the  22d  day  of  February,  1882.  That  the 
rental  value  of  tbe  land  in  controversy  is 
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$400  a  year.  Tbat  Wlllfam  Franklin.  Yocnin 
was  married  the  2l8t  day  of  February,  1854, 
end  that  the  plaintiffs  are  the  legitimate  Is- 
sue and  children  of  such  marriage.  It  la 
admitted  that  John  W.  Yocum  is  forty-three 
years  of  age,  that  Oscar  M.  Yocum  is  forty 
years  of  age,  and  James  Yocum  is  thirty- 
eight  years  of  age." 

Plaintlffa  offered  In  evidence  the  will  of 
George  W.  Yocum.  The  only  part  of  said 
will  affecting  this  case  is  paragraph  5,  which 
Is  as  follows:  "(5)  To  my  weU-beloved  son 
William  Franklin  Yocum  (my  natural  son)  I 
bequeath  absolutely  the  northwest  quarter 
of  section  seven  of  township  fifty-three  and 
range  thirty-Qve,  the  place  I  now  reside  on 
In  Platte  county,  Missouri,  subject  forever 
to  the  reservation  for  my  burial  place,  made 
In  clause  two  of  this  will,  and,  further,  with 
the  express  understanding  and  restriction, 
namely,  that,  if  my  said  son  dies  without 
legal  issue,  descendants  of  his,  legitimate 
issue  of  his,  said  lands  shall  pass  to  Susan 
Kvans,  wife  of  Joseph  B.  Evans,  Marina 
Botts,  wife  of  Thcanas  Botta,  Elzlra  Botts, 
wife  of  William  Botts,  my  nieces;  to  Elis- 
abeth Frame,  my  sister,  wife  of  John  Frame; 
und  to  George,  son  of  my  brother,  Stephen 
Yocum;  and  Jane  Yocum,  wife  of  MUford 
Vocum,  deceased,  my  sister,— In  equal  parts." 

Defendants  offered  In  evidence  a  deed  from 
Samuel  Alexander  to  Ellas  Siler,  dated  30th 
day  of  March,  1871,  for  all  the  land  in  con- 
troversy, duly  acknowledged,  and  recorded 
In  the  office  of  the  recorder  of  deeds  of  Platte 
county,  Book  13,  p.  466.  Plaintiffs  objected 
to  the  introduction  of  said  deed,  for  the  rea- 
son that  It  is  Immaterial,  incompetent,  and 
irrelevant  and  because,  under  the  terms  of 
the  will,  William  £>anklin  Yocum  acquired 
only  a  life  estate  In  the  premises,  and  did 
not  acquire  the  title  in  fee  simple,  and  there- 
fore his  deed  to  Norris  could  not  affect  the 
title  acquired  by  plaintiffs,  the  legitimate 
Issue  of  said  William  F.  Yocum  at  the  time 
of  his  death,  and  plaintiffs  object  to  the  in- 
troduction of  any  evidence  of  title  derived 
through  said  William  Franklin  Yocum  by  deed 
for  the  same  reasons;  which  objections  were 
overruled  by  the  court,  and  exception  duly 
taken,  and  the  deed  read  in  evidence.  Defend- 
ants offered  In  evidence  the  will  of  Ellas  Slier, 
deceased,  dated  October  28,  1880,  which  was 
duly  probated,  devising  said  lands  to  Susan 
Slier  for  life,  and  at  her  death  to  the  de- 
fendants other  than  Turner.  Defendants 
objected  to  said  will,  for  the  reason  that  It 
was  incompetent  and  irrelevant,  and  for  the 
same  reason  set  out  in  the  objection  to  said 
deeds.  The  objections  were  overruled,  and 
exceptions  duly  taken,  and  said  will  read  In 
evidence. 

Plaintiffs  offered  the  following  declaration 
of  law,  viz.:  "The  court  declares  the  law  to 
be  that  under  the  will  of  George  W.  Yocum, 
deceased,  William  Franklin  Yocum  only  took 
a  life  estate  in  the  real  estate  described  In 
the  win  and  In  the  peUtion.  and  that  the 


I  plaintiffs  are  entitled  to  the  possession  of 
!  the  land  sued  for,  and  Judgment  should  be 
entered  for  them  for  sncb  possession,"— 
which  was  refused  by  the  court,  and  ex- 
ception duly  taken. 

We  are  called  upon  to  construe  the  mean- 
ing of  the  fifth  clause  of  the  last  will  of 
George  W.  Yocum,  as  above  set  out.  Did  the 
testator  intmd  thereby  to  give  his  son  Wil- 
liam F.  Yocum  a  fee-simple  estate  In  the 
lands  mentioned  in  said  Item,  and.  If  so.  are 
there  any  uubcnding,  rigid  rules  of  law 
which  will  compel  ns  to  disregard  such  man- 
ifest purpose  on  his  part,  and  hold  that  he 
only  gave  him  a  life  estate?  This  will  was 
executed  in  1863,  and  probated  in  1854.  The 
statute  of  wills  of  1846,  then  in  force,  ai»1 
still  the  law  of  thid  state,  required  "all  courts 
and  others  concerned  in  the  execution  of  last 
'  wills  to  have  due  regard  to  the  directions  of 
I  the  will,  and  the  true  intent  and  meaning  of 
.  the  testator  in  all  matters  brought  before 
I  them."  Kev.  St.  1846,  p.  1086. 151.  This  Is  also 
a  general  canon  for  the  construction  of  wills, 
i  Irrespective  of  the  statute.  By  the  words 
i  "bequeath  absolutely,"  he  unquestionably  In- 
tended to  devise  to  his  said  son  his  whole  es- 
tate in  said  lauds.  These  words  are  ample 
tor  that  purpose  in  a  will,  and  it  is  unneces- 
sary to  cite  precedents  to  establish  that  it 
has  been  often  so  held.  It  is  also  settled  by 
many  well-considered  cases  thaf,  when  the 
words  of  the  will  in  the  first  instance  clearly 
indicate  a  disposition  in  the  testator  to  ^ve 
I  the  entire  interest,  use,  and  benefit  of  the 
estate  absolutely  to  the  donee,  it  will  not  be 
cut  down  to  any  leas  estate  by  subsequent 
or  ambiguous  words,  inferential  in  their  in- 
tent SmaU  V.  Field,  102  Mo.  104,  14  S.  W. 
816;  Clarke  r.  Leupp,  88  N.  Y.  228;  Lamb  t. 
Eames,  L.  R.  10  Eq.  Cas.  267. 

The  words  "heirs  and  assigns,"  or  "faeirs 
and  assigns  forever,"  were  not  necessary  to 
create  a  fee  simple  when  this  will  was  exe- 
cuted, nor  when  probated.  Rev.  St  1845.  p. 
<  219,  I  2.  In  Small  v.  Field,  102  Mo.  123.  14 
S.  W.  8ia  it  was  held  by  this  court  that  "in 
giving  a  proper  and  practical  construction 
,  to  wills,  technical  rules  must  yield  to  the  ob- 
vious meaning  of  the  testator,  gathered  from 
all  parts  of  the  will.  •  •  *  All  other  rules 
of  construction  are  subordinate  and  auxil- 
iary to  this  leading  and  predominant  princi- 
ple." It  cannot  be  doubted,  then,  that  If  the 
testator  had  stopped  with  the  words,  "To  my 
'  well  beloved  son  William  Franklin  Yocum 
(my  natural  son),  I  bequeath  absolutely  the 
northwest  quarter  of  section  7,  township  53, 
range  85,"  the  said  son  would  have  taken  a 
fee  simple  absolute;  but  It  is  contended  that 
because  the  testator  considered  that  his  said 
son  might  die  without  having  any  descend- 
ants of  his  own  at  his  death,  and  desired  to- 
provlde  in  such  case  that  the  said  tract 
should  go  to  certain  nieces  and  sisters  of  his, 
thereby  the  estate  of  the  son  was  cut  down 
to  a  fee  tali,  and  by  virtue  ot  our  statute  to- 
a  life  estate  only. 
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We  have  already  adverted  to  the  general 
rale  tbat  when.  In  the  first  instance,  a  fee 
simple  Is  given  by  wlU  to  tbe  donee,  It  will 
not  be  restricted  or  cut  down  to  any  leas  es- 
tate by  subsequent  or  ambiguous  words,  in- 
ferential in  tbeir  intent  Not  only  Is  this  tbe 
general  doctrine  both  in  England  and  tbe 
states  of  our  Union,  but  It  was  In  1853,  as 
now,  tbe  statutory  rule  of  this  state.  By 
section  47  of  tbe  chapter  on  wills  (1845),  it 
was  expressly  provided  that  "in  all  devises 
of  lands,  or  other  estate  In  this  state,  in 
which  the  word  'heirs  and  assigns'  or  'heirs 
and  assigns  forever'  are  omitted,  and  no  ex- 
pressions are  contained  in  such  will  whereby 
It  shall  appear  that  such  devise  was  intended 
to  conrey  a  life  estate  only  and  no  further 
devise  be  made  of  the  devised  premises  to 
take  effect  after  tbe  death  of  tbe  devisee  to 
whom  the  same  shall  be  given,  it  sball  be 
understood  tbat  the  intention  of  the  testator 
thereby  to  devise  an  absolute  estate  In  tbe 
same,  and  sball  convey  an  estate  In  fee  sim- 
ple to  ttae  devisee  for  all  sucb  devised  prem- 
ises." 

Did  George  W.  Yocum  devise  to  his  son 
William  P.  Yocum  "any  lands"  without  us- 
ing the  words  "heirs  and  assigns"  or  "heirs 
and  assigns  forever"?  Host  assuredly  be 
did.  Did  he  use  any  exi«esslons  whereby  it 
appears  tbat  he  only  intended  to  give  his 
said  SOD  a  life  estate  "only"?  Most  obvious- 
ly be  did  not.  Did  be,  In  the  language  of  the 
statute,  make  "a  further  devise  of  tbe  devis- 
ed premises  to  take  effect  after  tbe  death  of 
the  first  devisee"?  We  answer,  he  did  only 
oondltlonally,  and,  as  that  contingency  never 
ha|H>ened,  that  clause  of  the  will  Is  wholly 
Inoperative,  and  we  must  construe  the  writ- 
ing as  If  those  words  had  never  been  super- 
added, and  that  tbe  testator  made  no  further 
devise  of  tbe  devised  premises  to  take  effect 
after  the  death  of  his  son  William  F.  Yocum, 
and.  this  being  so,  must  hold  tbat  said  son 
took  a  fee  simple,  aa  directed  by  that  statute; 
and  this,  we  shall  see,  Is  tbe  construction  put 
upon  a  similar  statute  in  Great  Britain. 

Says  Jarman,  in  his  treatise  on  Wills,  in 
bis  exposition  of  the  British  statute  (1  Vict 
c.  20,  S  28),  which  provides  "that  where  any 
real  estate  shall  be  devised  to  any  person 
without  words  of  limitation  such  devise  shall 
be  construed  to  pass  tbe  fee  simple,  *  •  « 
unless  a  contrary  Intention  shall  appear  by 
the  will,"  the  onus  probandl  under  tbe  pres- 
ent statute  lies  on  those  who  contend  for  tlie 
restricted  construction,  and  Is  not  discharged 
by  showing  that  another  devise  in  the  will 
contains  formal  words  of  limitation."  2 
Jarm.  Wills,  •113B. 

But  the  contention  is  that  this  fifth  Item 
or  clause  of  tbe  will  of  George  W.  Yocum 
created  a  fee  tail  in  Wm.  Franklin  Yocum, 
which  the  statute  of  1845  converted  at  once 
Into  a  life  estate.  This  necessitates  an  ex- 
amination of  tbe  doctrine  of  fee  tails,  under 
Uie  statute  de  donis  (St  13  £dw.  I.),  to  which 
our  statute  of  1815  refers  as  detennlnlng 


what  was  a  fee  tail.  By  the  ancient  com- 
mon law,  If  a  grant  was  made  to  a  man  and 
tbe  heirs  of  bis  body,  the  descent  of  the  es- 
tate was  confined  to  the  heirs  so  described, 
and  could  not  go  to  his  collateral  heirs.  So, 
if  the  grant  had  been  made  to  him  and  the 
heirs  male  of  his  body.  It  excluded  not  only 
all  the  collateral  heirs,  but  tbe  females  In 
tbe  lineal  line.  Nor  could  the  grantee  alien- 
ate BO  as  to  defeat  the  snccesslon.  But  to 
give  facility  to  alienations,  tbe  courts  at 
length  held  that  estates  of  such  limited  suc- 
cession were  conditional  fees,  and  that,  aa 
soon  as  tbe  grantee  had  issue,  tbe  condition 
was  fulfilled,  and  the  grantee  might  sell  bis 
land  or  forfeit  it  or  charge  It  with  Incum- 
brances. To  counteract  this  ruling  of  the 
courts,  parliament  passed  the  statute  de  do- 
nis. The  preamble  to  tbat  statute  recites 
that  "where  one  giveth  land  to  another  and 
the  heirs  of  his  body.  It  seemed  very  bard  to 
the  grantors  and  their  heirs,  that  their  will 
expressed  in  tbe  grant  should  not  be  observ- 
ed. Instead  of  which,  after  issue  I>orn,  the 
grantee  had  power  to  allene  his  land  contra- 
ry to  the  mind  of  the  giver  and  contrary  to 
the  form  of  the  gift"— and  then  provided 
"tbat  tbe  will  of  the  giver  according  to  the 
form  In  the  deed  of  gift  manifestly  express- 
ed, should  be  observed  so  that  those  to  whom 
the  land  was  given  under  sucb  condition 
sball  have  no  power  to  allene  the  land  so  giv- 
en, but  it  shall  remain  unto  the  issue  of  them 
to  whom  it  was  given  after  their  death  or 
shall  revert  to  tbe  donor  or  his  heirs  If  Issue 
falL"  St  Westm.  II.  (13  Edw.  I.  c.  1).  Id 
this  statute  estates  tall  originated.  Tbe 
name  was  borrowed  from  the  feudists,  among 
whom  It  signified  a  mutilated  or  truncated 
Inheritance,  from  which  the  heirs  general 
were  cut  off.  2  Minor,  Inst  p.  79. 

Washburn  defines  tbe  requisites  of  an  es- 
tate tall  aa  follows:  "It  is  therefore  requi- 
site, in  order  to  create  such  an  estate,  that  In 
addition  to  tbe  word  'heirs'  there  should  be 
words  of  procreation,  which  Indicate  the 
body  from  which  these  heira  are  to  proceed 
or  the  person  by  whom  begotten.  A  gen- 
eral limitation  to  a  man  and  tbe  belrs  of  his 
body  Is  sufficient  it  being  Immaterial  of 
whom  begotten."  1  Washb.  Real  Prop.  (5th 
Ed.)  100.  These  are  the  requisites  of  an  ex- 
press grant  or  devise  of  an  estate  tall.  It 
Is  plain  the  will  of  George  W.  Yocum  does 
not  create  such  an  estate,  within  the  alMve 
description. 

But  it  Is  urged  that  an  estate  tall  can  t>e 
and  is  created  by  Implication,  and  unques- 
tionably this  was  true,  both  in  England  and 
in  this  country,  prior  to  tbe  abolition  of  es- 
tates tail;  and,  in  determining  when  an  es- 
tate tall  was  created  by  implication,  we  must 
look  to  the  interpretation  of  the  statute  de 
donis  by  tbe  English  courts.  At  a  very  early 
period  after  the  enactment  of  tbe  statute  de 
donis  the  question  arose  as  to  the  meaning 
of  the  words  "dying  without  Issue."  D' 
they  mean  a  dying  without  Issue  living  at 
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very  time  of  the  death  of  the  first  taker  or 
ancestor  named  in  the  will  or  deed,  or  did 
they  mean  a  general  or  Indefinite  failure  of 
Issue?  If  they  meant  dying  without  issue 
living  at  the  death  of  the  first  taker,  then 
an  executory  devise  over  waa  good,  because 
It  did  not  violate  the  rule  against  remoteness 
or  perpetuities;  but  If  they  meant  an  in- 
definite failure  of  Issue,  1.  e.  a  failure  of 
Issue  whenever  It  shall  happen,  sooner  or  la- 
ter, without  any  fixed,  certain,  definite  period 
within  which  it  must  happen.  It  was  held 
the  executory  devise  over  after  such  an  In- 
definite failure  of  Issue  was  void  because 
the  period  when  the  contingency  on  which 
the  remainder  over  depended  must  happen 
was  too  remote  or  uncertain,  and  might  tie 
up  the  property  for  generations,  and  lead  to 
a  perpetui^  or  property  perpetually  unallen- 
a1)le,  and  therefore  void.  It  was  generally 
held  by  the  Knglish  courts  that  the  words 
meant  an  Indefinite  failure  of  issue,  and  by 
implication  created  an  estate  tail  In  the  first 
taker  or  ancestor  named.  Such  was.  we 
think,  the  great  weight  of  authority. 

This  conclusion  was  reached  after  a  mem- 
orable struggle,  and,  though  acquiesced  in. 
many  of  the  greatest  Judges  reluctantly  ac- 
cepted it,  and  seized  upon  the  slightest  dr- 
cumstnnce  which  indicated  that  the  grantor 
or  testator  meant  dying  without  issue' at  the 
death  of  the  first  taker,  to  defeat  this  inter- 
pretation. But  In  the  noted  cases  of  Porter 
V.  Bradley,  3  Term  R.  143,  and  Sheers  v.  Jef- 
frey, 7  Term  R.  589,  Lord  Kenyon  took  a 
different  view,  and  held  the  executory  devlae 
over  to  be  good,  relying  upon  Pells  v.  Brown, 
Cro.  Jac.  G90.  In  Fosdlck  v.  Oornell,  1  Johns. 
440,  the  words,  "that,  if  any  of  the  testator's 
sous  should  die  without  heirs  male,  the  land 
should  go  to  the  survivor,"  came  before  the 
court  for  construction,  and  the  question  was 
whether  these  words  created  an  estate  tall 
or  not,  and  the  court  held  they  did  not,  and  | 
the  devise  over  was  good;  the  court  saying, 
the  words  "dying  without  children"  must 
be  taken  to  be  children  living  at  the  death 
of  the  party,  and  not  an  Indefinite  failure. 
In  JackBon  v.  Blanshan,  8  Johns.  292,  Kent, 
0.  J.,  held  that  the  words  "without  lawful 
issue"  meant  issue  living  at  his  death.  In  Mof- 
fat's Ex'rs  V.  Strong,  10  Johns.  12,  the  words 
were,  "If  any  of  the  sons  should  die  with- 
out lawful  issue,  then  his  part  to  go  to  the 
survivors."  Kent,  C.  J.,  after  admitting  there 
were  contradictory  opinions,  came  to  the  con- 
clusion "that  the  Intent  of  the  testator,  ac- 
lording  to  the  settled  construction  of  terms, 
was  to  provide  for  the  surviving  sons  on  the 
contingency  of  either  of  the  sons  dying  leav- 
ing no  issue  at  bis  death,  and,  the  intention 
being  consistent  with  the  rule  of  law,  the 
limitation  over  was  good  by  way  of  executory 
devise."  Such  has  been  maintained  to  be 
the  law  since  that  date  in  New  York.  Jack- 
eon  V.  Staats,  11  Johns.  337. 

This  resume  of  the  doctrine  has  been  made 
in  order  to  gather  the  full  significance  of  onr 


own  statutes  on  the  subject  In  1S25  our 
legislature  abolished  estates  tall  In  this  state. 
The  language  of  that  act  Is  somewhat  differ- 
ent, though  not  materially,  we  think,  from 
the  act  of  1845,  which  in  terms  also  abolfshes 
estates  tall,  and  provides  that  thereafter, 
where,  by  any  conveyance  or  devise,  the 
grantee  shall  be  seised  of  an  estate  which, 
under  St  13  Edw.  I.,  would  have  been  held 
an  estate  tall,  every  such  conveyance  should 
vest  only  a  life  estate  In  the  grantee,  and 
upon  hla  death  should  go  to  his  children. 
Rev.  St  184B,  p.  219,  }  5.  But  in  the  very 
next  section  of  the  same  act  It  is  provided: 
"Whenever  a  remainder  In  lands  or  tene- 
ments, goods  or  chattels,  shall  be  limited  by 
deed  or  otherwise,  to  take  effect  upon  the 
death  of  any  person  without  heirs  or  heirs 
of  bis  body  or  without  issue,  the  words 
'heirs'  or  'issue'  shall  be  construed  to  mean 
heirs  or  issue  living  at  the  death  of  the  per- 
son named  as  ancestor."  These  two  sections, 
being  in  pari  materia  and  standing  in  jux- 
taposition, must  be  construed  together,  and 
full  effect  given  to  both,  If  possible.  The  in- 
tention of  the  lawmaker,  we  think.  Is  cleni'. 
Our  lawmakers  were  cognizant  of  the  strug- 
gle between  the  courts  over  these  words,  and 
of  the  English  doctrine,  followed  by  many 
American  courts,  construing  these  words  to 
create  a  fee  tall  In  the  first  taker  or  ancestor 
named,  and  they  Intended  that  the  doubt  as 
to  their  meaning  should  be  removed  by  plain, 
unequivocal  words.  They  determined.  In  a 
word,  that  no  estate  tall  should  be  created 
by  this  ambiguous  expression  after  that  date. 
As  said  by  this  court,  per  Sherwood.  J.,  In 
Naylor  v.  Godman.  109  Mo.,  loc.  cit  550,  10 
S.  W.  68:  "This  statute  was  evidently  en- 
acted to  prevent  having  the  words  'die 
without  Issue*  construed  to  mean  an  'lU' 
definite  failure  of  issue,'  as  by  some  author- 
ities the  former  words  were  construed  to 
I  mean."  By  so  construing  these  two  sections, 
we  give  full  efl^ect  to  both,  and  the  decisions 
of  this  court  where  the  words  "heirs  of  his 
body"  and  similar  expressions  have  been  held 
to  create  a  fee  tail,  and  also  give  full  ef- 
fect to  the  statute  of  wills,  which  permits 
a  testator  to  devise  a  fee  simple  to  his  dev- 
isee, and,  if  he  dies  without  Issue  living  at 
his  death,  then  to  make  a  good  executory 
devise  over. 

So  that,  in  1854,  when  this  will  took  effect, 
the  statute  of  this  state  required  the  words 
"dying  without  Issue"  to  be  construed  as 
meaning,  "heirs  or  issue  living  at  the  time 
of  the  death  of  the  person  named  as  an- 
cestor." Section  6,  c.  32,  p.  220,  Rev.  St  1845. 
These  words,  as  used  In  this  will,  then  meant, 
If  William  Franklin  Yocum  died  without  Is- 
sue or  descendants  living  at  his  death,  the 
limitation  to  his  nieces  and  sisters  would 
have  been  a  good  executory  devise  had  he 
died  without  children  or  descendants  of  his 
then  living,  but,  as  he  had  three  sons  living, 
the  executory  devise  over  of  course  failed, 
t)ecause  the  condition  conld  not  then  bapp«i 
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jtjfaa  wtalcb  the  sisters  and  nieces  were  to 
take. 

Let  it  be  conceded  that  both  the  English 
and  onr  own  courts,  In  construing  the  statute 
de  donis  (IS  Bdw.  1.).  prior  to  the  act  ot  vna, 
supra,  held  that  IC  In  a  derlse  to  A.  and  his 
belrs,  which  would  otherwise  create  a  fee 
simple,  it  was  afterwards  provided  that  if  A. 
dies  without  Issue,  or,  oa  failure  of  issue,  then 
a  devise  over  to  B.  in  fee.  A-  onl^  took  an  es- 
tate tail  by  implication,  and  if  he  had  issue 
the  estate  passed  to  them  ad  Infinitum.  Yet 
when  It  is  considered  that  this  conclusion  was 
(Hdy  reached  by  holding  that  these  words  "dy- 
ing  without  issue"  meant  an  Indefinite  fail- 
ure of  Issue,  and  this  pos^Kmed  the  vesting 
of  the  executory  limitation  so  long  that  It  vio- 
lated the  rule  against  perpetnlttes,  and  was 
therefore  v(rid,  as  our  statute  of  1846  gave  a 
different  meaning  to  these  words,  and  di- 
rected they  Bhoold  be  construed  as  meaning 
belTs  <A  Issue  living  at  the  time  of  the  death 
of  the  ancestor  named,  no  such  implication 
can  longer  be  raised  from  their  use  in  this 
state.  Such  is  the  construction  put  upon  St 
1  Vict  c  26.  i  20  (1837).  In  1  Jarm.  Wilis, 
521,  it  la  said:  "No  Implication  of  an  estate 
tail  can  arise  ^m  words  importing  a  failure 
of  issue.  In  a  will  made  or  republished  since 
tlie  year  1S37,  unless  an  Intention  to  use  the 
plirase  as  denoting  an  indeflnite  failure  of  is- 
sue be  very  distinctly  marlied,  as  the  statute 
a  Vict  c.  26,  S  20)  provides  that  such  words 
sliall  be  held  to  mean  a  failure  of  issue  in  the 
lifetime  or  at  the  death  of  the  person  referred 
to.  unless  a  contrary  Intention  aball  appear  by 
the  will,"  etc.  Thus,  we  find  that  this  artl- 
Qcial  role  has  been  abolished,  both  in  Eng- 
land and  in  this  state,  by  removing  the  foun- 
dation upon  which  it  rested,  because  expe- 
rlrace  demonstrated  that  It  violated  the  nat- 
ural meaning  of  language,  and  defeated,  In- 
stead of  subserving,  the  Intent  of  the  testator. 
The  leameJ  aathor  (Jarman)  further  says 
(page  *522,  referring  to  the  effect  of  St.  1 
Vict  c  26):  "Under  this  clause,  coupled 
with  the  preceding  section,  which  makes  a  de- 
vise confer  an  estate  In  fee  without  words  of 
inheritance,  It  will  generally  happen,  In  cases 
In  which,  according  to  the  old  law.  the  prior 
devisee  would  have  been  a  tenant  in  tail  by 
the  efTect  of  the  words  devising  over  the 
propertj'  on  the  failure  of  his  Issue,  that  he 
will  under  the  new  rule  of  construction  take 
an  estate  In  fee  simple,  subject  to  an  execu- 
tory devise  in  the  event  of  dying  without  leav- 
ing issue  at  his  death,  and  this,  no  doubt,  was 
the  effect  contemplated  and  designed  by  the 
legislature."  So,  In  Missouri,  since  the  Revi- 
sion of  184.'^,  provides  that  where  a  remainder 
in  lands  shall  be  limited  to  take  effect  on  tbe 
death  of  any  person  "without  heirs"  or  "heirs 
of  bis  l)ody,"  or  "without  issue,"  the  words 
"heirs"  or  "issue"  shall  be  construed  to  mean 
kelrs  or  Issue  living  at  the  death  of  the  per- 
son named  as  ancestor,  the  very  groundwork 
upon  which  a  fee  tall  was  implied  in  such  a 
grant  or  devise  la  swept  away,  and  no  reason 


can  exist  for  construing  a  will  containing 
these  words  as  creating  a  fee  tall.  But  we  are 
not  left  to  construe  that  statute  alone  in  de- 
termining what  estate  this  will  conferred 
upon  the  aoa  WlUIam  Franklin  Tecum.  The 
statute  of  wills,  which  we  have  already  quot- 
ed and  considered,  was  then  in  force,  and 
most  govern,  and  It  provided  he  should  take 
a  fee  simple,  lu  the  absence  of  express  words 
showing  an  intent  to  give  him  only  a  Ufe  es- 
tate, and  we  must  all  agree  that  there  are 
none  such. 

Nor  is  there  lack  of  authority  In  this  state 
and  elsewhere  to  sustain  this  view.  In  Den 
V.  Snltcher,  14  N.  J.  law,  53,  the  words  of  the 
will  were,  "I  give  and  bequeath  to  my  son  S. 
C.  my  home  plantation,"  "and  my  will  is  that, 
If  he  shall  die  without  Issue"  then  the  said 
plantation  should  be  divided,  and  one  h^f  was 
given  to  trustees  for  the  Society  of  Friends, 
and  the  other  to  his  wife,  his  son  Samuel,  and 
two  grandchildren,  etc  At  that  time  the  act 
of  17S1,  Rev.  Laws  N.  J.,  was  in  force,  and 
was  in  tbe  exact  words  of  secticm  47  of  our 
statute  of  wills  of  1845,  above  cited.  The 
chief  justice,  for  the  court  said:  "It  appears 
to  me  hardly  posdble  that  any  Intelligent 
mind,  unembarrassed  by  technical  rules  and 
legal  refinement  can  entertain  a  doubt  upon 
the  plain  reading  of  this  will,  that  the  testa- 
tor intended  bis  son  Samuel  should  have  the 
whole  plantation  in  fee  simple  in  case  he  had 
issue,  and  that  at  all  events,  he  should  be  the 
absolute  and  unconditional  owner  of  one-half 
of  it.  He  did  not  mtend  to  give  the  estate  to 
Samuel's  Issue,  but  to  Samuel,  if  he  had  Is- 
sue." And  it  was  BO  held.  Section  47  of  the 
chapter  on  wills  of  1S45  had  been  continued 
ever  since.  In  1879  it  was  section  4004,  and 
it  has  received  a  liberal  construction  by  this 
court  In  Cook  v.  Couch,  100  Mo.  34,  13  S.  W. 
SO,  it  was  held  that  where  a  fee  was  given 
in  the  first  Instance,  It  would  take  express 
words  showing  an  Intent  to  cut  down  the  fee 
to  a  life  estate.  And  In  Small  v.  Field,  102 
Mo.  123, 14  S.  W.  815,  it  was  again  considered 
in  a  case  in  which  the  will  gave  the  devisee 
certain  property  for  tbe  sole  use  of  herself 
and  children.  It  was  held  that  the  mother 
took  a  fee  simple  absolute.  Thf  contention 
was  that  she  took  as  a  tenant  In  common  with 
her  children,  but,  if  this  were  Dot  true,  that 
she  took  only  a  life  estate  remainder  to  her 
children;  but  this  court  said  (after  quoting 
section  4004,  Rev.  St.  1879,  the  same  as  sec- 
tion 47,  St  "Wills  1845):  "Under  this  statute. 
It  is  obvious  that  the  absolute  estate  In  fee 
granted  Mrs.  Kate  Green  could  not  be  Im- 
paired, cut  down,  or  qualified  except  by  words 
as  afflrmatively  strong  as  those  which  con- 
veyed the  estate  to  her."  "Such  has  been  the 
ruling  upon  similar  statutes  elsewhere,"— cit- 
ing Roseboom  v.  Roseboom,  81  N.  Y.  356; 
Clarke  v.  Leupp,  88  N.  Y.  228.  This  language 
of  our  own  court  is  in  complete  harmony  with 
that  of  the  lord  chancellor  In  Thornbill  v. 
Hall,  2  aark  &  P.  22.  in  which  he  says  t»- 
mle  is  without  exception,  In  the  constru' 
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of  written  Insbruments,  "that,  where  one  es- 
tate iB  given  In  one  part  of  un  Instroment  In 
clear  and  declBive  terms,  such  estate  cannot 
be  taken  away  or  cnt  down  by  raising  a 
doubt  upon  the  extent  or  meaning  or  applica- 
tion of  a  subsequent  clause,  or  by  Inference 
therefrom,  nor  by  any  subsequent  words  that 
are  not  as  clear  and  decisive  of  tlie  clause 
giving  that  estate."  And  to  the  same  effect 
wm  be  fonnd  Clarke  v.  Lenpp,  88  N.  T.  231, 
and  Lamb  v.  Eomes,  L.  R.  10  Eq.  Gas.  '207. 
In  neither  of  these  cases  was  there  such  a 
clear,  positive  devise  of  fee  simple  In  the 
first  Instance  as  this  will  presents.  The  ex- 
press words  to  cut  It  down  to  a  life  estate  are 
wholly  absent,  and  we  can  only  destroy  the 
fee  simple  of  William  F.  Yocum  by  resortli^ 
to  au  implication  of  a  fee  tall,  when  tlie  base- 
work  of  that  Implication  had  been  destroyed 
before  this  will  was  written,  and  that,  too. 
In  the  face  of  a  positive  enactment  (the  statute 
of  wills)  giving  him  a  fee  simple  In  the  ab- 
sence of  express  words  cutting  his  estate 
down  to  a  life  estate.  If,  as  was  said  In 
Small  V.  Field.  102  Mo.  123,  14  S.  W.  816. 
"technical  rule^  must  yield  to  the  obvious 
meaning  of  the  testator."  then  It  Is  plain  that 
George  W.  Yocum  intended  to  give  bis  son 
William  Franldln  Yocum  a  fee  simple  absolute 
in  the  quarter  section  mentioned,  subject  only 
to  be  determined  or  defeated  If  he  should  die 
without  legal  descendants  of  his  own.  As  he 
had  legal  issue  living  at  his  death,  the  condition 
upon  which  his  estate  might  have  beea  lessened 
never  happened,  and  never  could  thereafter, 
and  that  estate  was  absolute,  as  his  father  in- 
tended. The  Judgment  of  the  circuit  court  so 
holding  was  right,  and  Is  affirmed. 

BURGESS,  C.  J.,  and  ROBINSON,  BRACE, 
and  VALLIANT.  JJ.,  concur.  SHERWOOD 
and  MARSHALL,  JJ.,  dissent  in  separate  opin- 
ions. 

ilARSHALL.  J.  (dissenting).  The  questiMl 
In  this  case  is  what  estate  vested  in  William 
Franklin  Yocum  by  the  fifth  clause  of  the 
will  of  bis  father.  If  a  fee  simple  absolute, 
then  the  defeudants  have  title  acquired  by 
mesne  conveyances  from  William  Franklin 
Yocum  during  bis  lifetime.  If  less  than  a 
fee  simple  absolute,  then  the  plaintiffs  have 
title  as  the  "legal  issue,  descendants,"  "legiti- 
mate Issue"  of  William  Franklin  Yocum. 
who  were  living  at  the  date  of  the  death  of 
their  sold  father. 

The  said  fifth  clause  of  the  will  of  the  tes- 
tator is  as  follows:  "To  my  beloved  son 
William  Franklin  Yocum  (my  natural  sou)  I 
bequeath  absolutely  the  northwest  quarter  of 
section  seven  of  township  53,  range  35,  the 
place  I  now  reside  on  in  Platte  county,  Mis- 
souri, subject  forever  to  the  reservation  for 
my  burial  place  made  in  clause  two  of  this 
will;  and,  further,  with  this  express  under- 
standing and  restriction,  namely,  that  if  my 
said  son  dies  without  legal  issue,  descendants 
of  his,  le^tlmate  issue  of  his,  said  lands  shall 


pass  to"  certain  nlct-cs.  nephews,  and  airtera 
of  the  testator.  It  Is  conceded  by  all  that  the 
statute  then  and  now  in  force  requires  "all 
courts  and  others  cwcemed  In  the  ezecntlon 
of  last  wills  to  have  due  regard  to  tbe  direc- 
tions of  the  will,  and  the  true  Intent  and 
meaning  of  the  testator,  in  all  matters 
brought  before  them."  Ber.  St  1B16,  p.  1086, 
§  61;  Rev.  St  1880,  I  8916.  It  Is  further  con- 
ceded by  all  that  the  terms  "legal  isaoe."  "de- 
scendants of  bis."  "lesltlmate  issue  of  bis," 
mean  his  heirs  living  at  the  date  of  the  death 
of  tbe  first  taker,  William  Franklin  Tocnm, 
and  that  there  were  sudi  Issne  living  at  tbat 
time.  It  is  also  conceded  by  all  that  estates 
tall  are  abolished  in  Missouri,  and  estatea 
such  as  :tvonld  have  been  estates  tall  in  E<ng- 
land  are  simply  estates  for  life  In  tbe  flmt 
taker,  with  fee-simple  estates  In  tbe  remain- 
der-men, under  the  statutes  of  descmt  in 
Missouri.  It  is  also  conceded  that,  under  the 
rule  in  Shelley's  Case,  where  an  estate  was 
devised  or  granted  to  A.  and  his  heirs,  or  to 
the  heirs  of  his  body,  the  heirs  took  by  vlrtoe 
of  the  If mitatlon  over  In  the  will'  or  deed,  but 
that  in  such  case  now.  In  Missouri,  since  the 
abolition  of  the  rule  In  Shelley's  Case,  tbe 
heirs  in  such  a  case  take  as  purchasers,  and 
not  by  limitation.  But  aa  the  question  now 
iMfore  the  court  Is  not  whether  the  heirs  t^e 
by  limitation  or  purchase,  but  whether  It  was 
the  intentl<m  of  the  testator  that  they  shonld 
have  any  estate  in  the  land  whatever  that 
their  father  could  not  cut  out  by  deed  or  will, 
this  distinction  between  tbe  character  of  the 
estate  the  heirs  took,  if  any.  Is  not  essmtlally 
Involved  In  this  case.  The  first  inquiry  Is, 
what  estate  did  their  father  acquire  under 
this  will?  If  absolute,  the  heirs  are  cut  out 
by  his  deed;  If  less  than  absolute,  the  father 
could  not  cut  them  out  by  any  act  of  his. 

The  Intention  of  the  testator  must  govern. 
No  precise  technical  words  are  necessary  in 
a  will  to  express  Intention.  Neither  must  the 
ascertainment  of  the  intention  be  made  to  de- 
pend upon  the  prior  or  subsequent  collocation 
of  the  clause  of  the  will  to  be  construed.  "It 
is  to  be  construed  according  to  the  intention, 
as  gathered  from  the  whole  instrument"  '2 
Minor,  Inst.  p.  22S.  Stripped  of  technical 
phraseolofry,  and  with  the  reservation  clause 
as  to  the  burial  place  laid  out  of  considera- 
tion, this  clause  would  read;  "To  my  beloved 
son  William  Franklin  Yocum  (my  natui-al 
son)  I  bequeath  absolutely"  the  land,  "with 
this  expre!4s  uuderstanding  and  reservation, 
namely,  that  if  my  said  son  dies  without 
legal  issue,  descendants  of  his,  legitimate  Is- 
sue of  his,  said  lands  shall  pass  to"  my 
nephews  and  nieces  and  sisters,  share  and 
share  alike.  Read  in  this  way,  tbe  first  fact 
that  is  disclosed  is  that  William  Franklin 
Yocum  was  his  natural  son,  but  not  bis  son 
begotten  in  lawful  wedlock.  As  a  natural 
son,  he  could  not  Inherit  from  tbe  testator. 
So  a  will  was  necessary  to  give  him  tbe  land. 
The  next  fact  disclosed  is  that  he  waa  a 
beloved  son,  for  whom  tbe  testator  wanted 


Digitized  by  Google 


Uo.)  YOOUU 

to  proTlde.  How  provide?  To  give  him  the 
land  absolutely,  so  be  could  dispose  of  It  ab- 
flolntelf,  or  do  with  It  as  he  pleased?  Mani- 
festly not;  for,  If  such  had  been  the  testator's 
Intention,  he  wt)uld  have  stopped  when  he 
said  "I  bequeath  absolutely."  This  would 
have  accomplished  all  the  testator  wanted,  if 
such  was  his  intention.  But  he  did  not  stop 
witb  the  words,  "I  bequeath  absolutely."  On 
the  contrary  he  added,  "with  this  express  un- 
derstanding and  rostrictton,  namely,  that  If 
my  said  son  dies  without  legal  issue,  descend- 
ants of  his,  legitimate  issue  of  his,  said  land 
shall  pass  to"  my  nieces,  nephews,  and  sla- 
ters. Here  Is  an  "express  qualification  and 
restriction"  of  the  devise,  limiting,  modifying, 
and  qualifying  the  words  "bequeath  absolute- 
ly," and,  at  any  rate,  making  the  "absolute" 
estate  less  than  absolute;  putting  It  beyond 
the  power  of  the  devisee  to  do  with  the  estate 
as  he  saw  fit.  This  made  it  poaslble,  then,  by 
express,  plain  words,  as  strong  as  the  words 
of  devise  to  him,  for  the  absolute  fee-simple 
estate  to  be  cut  down  to  a  lesser  estate. 
What  eatate  did  the  testator  thereby  Intend 
to  give  to  his  natural  son?  Not  a  fee-simple 
absolute,  it  is  too  plain  for  dispute;  for,  if 
the  son  died  without  legal  Issue,  the  estate 
would  pass  under  the  will  from  the  testator 
to  hla  nieces,  nephews,  and  sisters.  They 
would  take,  therefore,  a  contingent  remain- 
der; that  Is,  it  would  be  contingent  so  long 
as  the  Bon  lived,  for  he  might  have  legitimate 
lame  bom  to  him  at  any  time  during  his  life, 
aye  and  If  bom  within  10  months  and  21  days 
after  his  death.  Until  the  explratiOD  of  such 
time,  therefore,  the  estate  limited  to  the 
nieces  would  be  contingent.  Upon  the  hap- 
pening of  such  contingency,  the  estate  limited 
to  the  nieces,  etc..  would  cease.  But,  upon 
the  failure  of  such  contingency,  the  nieces, 
etc.,  would  take  a  vested  fee  simple.  In  the 
meantime,  what  estate  would  the  son  have? 
A  fee  simple  absolute?  Clearly  not,  for  a 
contingent  remainder  in  fee  cannot  be  limit- 
ed upon  a  prlctf  fee  in  possession.  Yet,  as 
shown,  it  might  not  be  known  until  10  months 
and  21  days  after  the  son's  death  whether 
the  contingent  remainder  would  ripen  Into  a 
fee-simple  alisolute  In  the  nieces,  etc.,  or  be 
cut  out  entirely.  A  contingent  remainder 
must  have  a  precedent  particular  estate  to 
rest  upon.  Such  precedent  particular  estate 
must  be  an  estate  less  than  a  fee.  So  it 
nilght  have  been  that  during  all  the  lifetime 
of  the  SOD,  and  until  after  the  expiration  of 
10  mmiths  and  21  days  after  hla  death,  it 
could  not  be  known  whether  the  contingent 
remainder  would  take  effect.  During  that 
time  the  son  would  have  clearly  had  a  life 
estate  Only.  Therefore,  until  after  his  death, 
the  fact  could  never  be  made  certain  that  the 
BOD  bad  or  would  have  anything  but  a  life 
estate.  I  do  not  understand  that  any  one 
disputes  this  proposition. 

Can  it  be,  then,  that,  la  the  event  the  son 
died  without  legal  Issue,  his  estate  was  only 
a  life  eatate.  bat  that,  if  he  died  leaving  la- 
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sue,  life  estate  would  be  enlarged  Into  a 
fee?  If  so,  it  must  be  that  the  estate  de- 
vised to  the  son  is  a  conditional  fee;  that  is, 
an  estate  of  a  freehold  nature,  which  will 
enlarge  to  a  fee  upon  the  happening  of  a 
condition  precedent  or  subsequent,  or,  upon 
the  failure  of  such  condition,  will  remain  an 
estate  of  a  freehold  nature  during  the  life 
of  the  first  taker,  but  will  be  less  than  a  fee. 
2  BL  (Chltty's)  marg.  p.  164.  says;  "An 
estate  on  condition  expressed  in  the  grant  it- 
self Is  where  an  estate  is  granted,  either  In 
fee-simple  or  otherwise,  with  an  elpresa  qual- 
ification annexed  whereby  the  estate  granted 
shall  either  ccmimence,  be  enlarged,  or  be 
defeated  upon  the  i>erformaace  or  breach  of 
such  quaUficatl<m  or  condition.  These  con- 
ditions are  therefore  either  precedent  or 
subsequent"  Then,  after  citing  various  ex- 
amples, the  author  CMtlnues  (marginal  page 
15^:  "In  all  these  instances  of  limitations 
or  conditions  subsequent  It  is  to  be  observed 
that  BO  long  as  the  ccmditlon,  either  express 
or  Implied,  either  In  deed  or  in  law,  remains 
unbroken,  the  grantee  may  have  an  estate 
of  freehold,  provided  the  estate  uprai  which 
such  condition  Is  annexed  be  In  Itself  of  a 
freehold  nature,  as  if  the  original  grant 
express  either  an  eatate  of  Inheritance  or  for 
life,  or  no  estate  at  all,  which  la  constructive- 
ly an  estate  for  life;  tor,  the  breach  of  these 
conditions  being  contingent  and  uncertain, 
this  uncertain^  preserves  the  freehold,  be- 
cause the  estate  is  capable  to  laat  forever, 
or,  at  least,  for  the  life  of  the  tenant,  sup- 
poslag  the  condition  to  remain  unbroken." 
In  note  8  to  chapter  10,  p.  12S,  the  author 
says:  "A  particular  estate  may  be  limited, 
with  a  condition  that,  after  the  happening 
of  a  certain  event,  the  person  to  whom  the 
first  estate  la  limited  shall  have  a  larger  ea- 
tate. Such  a  condition  may  be  good  and  ef- 
fectual,  as  well  In  relation  to  things  which 
lie  in  grant  as  to  things  which  lie  in  livery, 
and  may  be  annexed  as  well  to  an  estate 
tail,  which  cannot  be  drowned,  as  to  an  es- 
tate for  life  or  years^  which  may  be  merged 
by  the  access  of  a  greater  estate.  But  such 
increase  of  an  estate,  by  force  of  such  a 
condition,  ought  to  have  four  Incidents:  (1) 
There  must  be  a  particular  estate  as  a 
foundation  for  the  Increase  to  take  effect 
upon,  which  particular  estate.  Lord  Coke 
held,  must  not  be  an  estate  at  will,  nor  rev- 
ocable nor  contingent  (2)  Such  particular 
estate  ought  to  continue  in  the  lessee  or 
grantee  until  the  increase  happens,  or  at 
least  no  alteration  In  privity  of  estate  must 
be  made  by  alienation  of  the  lessee  or  gran- 
tee, though  the  alienation  of  the  lessor  or 
grantor  will  not  affect  the  condition,  aud  the 
alteration  of  persons  by  descent  of  the  re- 
version to  the  heirs  of  the  grantor,  or  his 
alienee,  or  of  the  particular  estate  to  the 
representatives  of  the  grantee,  will  not  avoid 
the  condition.  Neither  need  such  Increase 
take  place  Immediately  upon  the  particular 
eatate,  but        inure  as  a  remalDder  to  the 
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donee  of  the  partlcnlar  estate,  or  tal«  repre- 
sentatlTes;  snbseqaent  to  an  Intramedlate 
remainder  to  somebody  else.  ^  Tbe  Increaae 
most  vest  and  take  effect  Immedlatdy  upon 
the  performance  of  the  condition;  for.  If  an 
estate  cannot  be  enlaced  at  the  very  Instant 
ai^inted  for  Its  oilargement,  the  enlarge- 
ment shall  never  take  jdace.  (4)  The  par- 
ticular estate  and  the  Increase  ought  to  de- 
rive their  effect  from  one  and  the  same  In- 
strument, or  from  several  deeds  delivered  at 
one  and  the  same  time.  Lord  Staffwd's  Oase, 
8  Coke,  14&-15S." 

Teat  this  devise  to  tbe  son  by  this  nde. 
Can  It  be  fftlrly  aald  that  the  testator  Intend- 
ed to  gl^-e  thla  sou  an  estate  In  the  nature 
of  a  freehold,  bnt  less  than  a  fee  If  he  had 
no  children,  but  that,  if  he  had  children, 
then  such  leaser*  estate  was  to  be  enlarged 
Into  a  fee?  If  so,  why,  thai,  did  he  start 
out  by  saying,  **l  bequeath  absolute*?  If 
this  had  been  hla  Intention,  would  he  not 
have  bequeathed  the  land  to  lUm  for  life, 
or  without  specifying  any  tenn,  which  would 
have  been  an  estate  for  life  by  Implication, 
under  the  drcnmatances.  to  be  enlarged  to 
a  fee  upon  condition  that  he  had  children 
bom  during  his  Ufe.  This  would  have  made 
It  possible  for  the  ccmditlon  enbsequent  to 
beccmie  effective,  certain,  and  useful  to  the 
son  during  hla  life,  and  would  not  have  left 
It  uncertain,  untiQ  after  he  had  been  dead  10 
mtmths  and  21  daya.  whetiier  he  was  to 
have  children,  or  whether  they  would  be  liv- 
ing at  the  date  of  his  death.  Or,  limiting  It 
to  children,  legitimate  children  or  not  liv- 
ing at  the  death  of  the  son.  It  would  not  have 
left  it  uncert^n,  all  the  whole  llfO  of  the 
son.  whether  he  had  still  (mly  the  original 
lema  estate  or  an  estate  enlarged  into  a  fee. 
There  are  no  apt  words  onployed  In  the  will 
creating  such  a  conditional  fe&  Nor  are 
the  words  used  fairly  susceptible  of  audi  a 
Cfmstructlon.  These  coiuIderati<aiB  plainly 
show  that  the  testator  did  not  Intend  to 
create  a  conditional  fee  in  hla  son;  did  not 
attempt  to  veat  In  lilm  a  lesser  estate,  to  be 
enlarged  Into  a  fee  upon  the  faai^enlng  of  a 
condltKm  subsequent 

What,  then,  was  the  true  and  real  Inten- 
tion of  the  testator?  The  dominant  idea  ex- 
pressed, and  running  through  every  word 
and  phrase  of  tbe  will,  is  to  keep  the  land  in 
the  testator's  family  as  long  as  tbe  law  gave 
him  the  right  to  do  so.  Thla  is  clear^Flrst, 
from  the  absolute  bequest  to  the  am;  sec- 
ond, fearliv  It  might  get  out  of  bis  family 
if  tbe  son  had  no  lei^tlmate  Issue  capable 
of  inheriting,  he  created  the  contingent  re- 
mainder to  hla  nieces,  nephewa.  and  sisters. 
And  be  could  go  no  fnrtber  with  his  limita- 
tions. The  teetatOT  evidently  Intended  that 
the  son  should  enjoy  the  pnqiierty  during 
bis  Ufe^  and,  if  he  had  chUdren  living  at  bis 
death,  they  should  have  the  fee,  but  if  be 
bad  no  such  children,  the  fee  should  go  to 
his  nearest  of  kin,  bis  nieces,  n^hews,  and 
■fstera.   Ho  did  not  think  It  was  necessary. 


or  did  not  know  how,  to  exfvess  his  Intention 
in  this  plain  and  unequivocal  way.  If  he 
had.  Ira  would  have  done  so.  But  as  this 
was  hla  intention,  it  Is  the  duty  of  the 
courts  to  enforce  It  even  if  he  was  not  as 
apt  in  ezpreaslug  that  hitention  as  he  might 
have  been. 

So  constmed,  effect  is  given  to  every  word, 
phi-ase,  and  part  of  the  will.  Nothing  is  cut 
down.  Nothing  la  enlarged.  Nothing  de- 
stroyed. No  stumbling  blocks  of  cooatroc- 
tlon  are  encountered.  Every  beneficiary  gets 
all  the  testator  intended,  and  at  the  time 
and  in  tbe  manner  Intended  by  him.  Ai^ 
other  construction  necesaarily  defeats  a  part 
of  the  will,  and,  pro  tanto.  fails  to  carry  out 
the  intention  of  the  testator.  Between  the 
two  constructions  there  sliould  be  no  halt- 
ing or  hesitancy.  One  la  plain  and  common 
SHise;  the  other  technical,  r^ed,  and  de- 
structive of  the  wlahea  of  the  testator. 

For  these  reasons,  I  think  William  Frank- 
lin Yocum  took  a  life  estate  under  his  faaier*a 
wilL  The  children,  1^1  issue,  descendants 
of  bis,  legitimate  lasue  of  bis,  took  the  fee 
under  the  will  from  Jthe  testator  at  the  ^ath 
of  tbe  life  tenant  and  tbe  contingent  re- 
mainder to  the  nleeea,  n^bews,  and  ^ters 
of  the  testator  failed  because  the  contingen- 
cy upon  which  they  were  to  have  the  fee 
never  occurred.  The  deed  from  WllUam 
Franklin  Yocnm  to  the  defendafits'  grantors 
therefore  conveyed  only  a  life  estate,  which 
terminated  with  the  life  <d  the  grantor. 
Thereiqxm,  for  the  fltst  time,  the  children 
(tbe  plalntiffi^  became  entitled  to  the  fee. 
In  my  opinion,  the  Judgment  ot  the  circuit 
court  waa  for  the  wrong  party,  and  should 
be  reversed. 


EJi  parte  LUCAS. 
(Snpreme  Court  of  Missouri.    Feb.  19.  1901.> 

HABEAS    CORPUS  —  CONSTITUTIONAL    LAW  — 
SPECIAL  LSaiSLATION— BARBERS— 
RBOULATIQN— LIGBNS&. 
;     l.Rev.  St  1909,  I  6037,  providins  that  the 
members  of  the  board  of  examiners  for  barbers 
I  shall  each  receive  a  compensation  of  f3  p«r 
I  day  for  his  serricea  and  necessary  traTeling  ex- 

{ tenses,  which  shall  be  paid  out  of  any  mooer 
Q  the  bands  of  the  treasurer  of  tbe  board,  n 
j  not  in  conflict  with  Const,  art.  4,  §  43,  proridins 
that  the  general  assembly  shall  hare  no  pow- 
er to  divert  any  rerenne  received  by  the  state, 
or  to  permit  money  to  be  drawn  from  the 
treasary,  except  in  pursuance  of  regular  appro- 
priations made  by  law,  since  the  money  anthor- 
ized  to  be  collected  under  the  act  Is  not  state 
revenue. 

2.  Rev.  St.  1869,  8  5035,  creates  a  board  of 
examiners  for  barbers,  and  provides  that  the 
governor  shall  appoint  one  member  each  from 
Uiose  recommended  by  the  State  Barbers*  Pro- 
tective Association,  the  Boss  Barbers*  Pro- 
tective Association,  and  the  Journeyman  Bar- 
bers' Union.  Held,  that  a  person  arrested  on 
complaint  of  such  board  for  pursuing  the  oc- 
cupation of  a  barber  without  license  cannot  ob- 
ject that  such  method  of  appointing  tbe  board 
13  uiicoDstitutional  because  it  limits  the  gov- 
ernor's privilege  of  appointment  to  persons  rec- 
ommended by  the  unions  specified,  since  tbe  goV' 
ernor  alone  can  make  that  objection. 
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3.  Sach  restriction  of  the  governor's  power  of 
selectfoD  Is  authorized  by  Conat.  art  14,  §  8, 
proriding  that  tbe  appointment  of  all  officers 
not  otherwise  directed  oy  the  consUtution  shall 
be  made  in  sach  manner  as  may  be  prescribed 
bj  law,  since  the  constitution  does  not  preacribe 
how  sach  board  shall  be  appiMnted. 

4.  Acts  199&,  p.  44,  approved  Ma;  S,  1889 
(ReT.  St.  1889,  c.  78),  creates  a  board  of  exam- 
iners for  barbers,  and  makes  it  nnlawfnl  for 
any  barber  in  a  city  of  50,000  inhabitants  to 
pnrane  the  occupation  ot  a  barbn  unless  he 
procnrei  a  license  from  such  board  "within  90 
oars  after  the  approral  of  the  act."  Const 
art.  4.  S  36.  proridee  that,  except  in  the  case  of 
a  declared  emergency  and  appropriations,  no 
law  ahall  take  effect  until  90  dsijs  after  the  ad- 
jonmment  of  the  session  at  which  it  was  en- 
acted.  The  general  assemhly  adjourned  Maj 
22d.  Held,  that  the  term  "within  90  days  aft- 
er th«  approval  of  the  act"  must  be  considered 
a  technical  term,  having  a  peculiar  and  appro- 
priate meaning  in  law,  and  understood  under 
the  ConstituticHi  to  mean  90  days  after  the  act 
can  and  does  coDStitationaUy  take  effect;  hence 
the  act  is  not  objectionable  as  limiting  the  time 
for  acquiring  a  license  to  a  period  which  ex- 
pired before  the  act  took  effect  so  that  a 
board  could  be  appointed  under  it. 

5.  Acts  1899,  p.  44  (Rev.  St.  1899.  c.  78>.  reg- 
ulating  the  occupation  of  barbers.  In  secuon  1, 
prOTides  tbat  the  provisions  of  the  law  shall 
not  apply  to  barbers  In  any  city,  town,  or  vil- 
lage containing  less  than  60,000  inhabitants. 
Held,  that  the  act  is  not  nnconstitntional,  as 
special  legislation,  ^nce  there  are  already  sev- 
eral cities  to  which  it  applies,  and  It  is  a  con- 
tin  aing  act,  which  will  apply  to  all  other  cities 
attaining  the  specified  population,  and  the  ne- 
cessity for  regulating  the  occupatioD  of  a  bar- 
ber is"  greater  in  a  large  than  in  a  small  city. 

6.  Wnere  a  person  is  arrested  for  violating 
the  provisions  of  Rev.  St  1809,  c.  78,  which 
declares  it  unlawful  to  follow  tbe  occupation  of 
a  barber  without  first  obtaining  a  certificate  of 
registration,  he  may  contest  the  conatitution- 
aiity  of  the  law  by  habeas  corpus. 

VaUiant,  Brace,  and  Robinson,  JJ.,  dissent. 

In  banc.  Application  by  Daniel  Lucas  for 
a  writ  of  habeas  corpus  directed  to  Samnel 
Chiles,  marshal  of  Jackson  county.  Dis- 
missed. 

Hamner  ft  Homner,  for  petltiooer.  Dodge 
fe  MnlTlbin,  for  respondoit 

UABSHALL,  J.  This  Is  a  proceeding  bj 
habeas  corpns  to  test  tbe  legality  of  tbe 
Imprisonment  of  the  petitioner  by  Samuel 
Ohiles,  marshal  of  Jackson  county,  under  on 
Informathm  filed  In  tbe  criminal  court  of 
Jukstm  county  by  the  prosecuting  attoniey 
oe  tbat  county  charging  him  with  practicing 
the  occnpation  of  barber  wltboiit  having  pro* 
cured  a  certificate  of  authorlly  so  to  do 
from  the  state  board  of  examiners  for  bar- 
bers.  contrary  to  the  proTlslons  of  chapter 
78,  Ber.  St  1809.  being  •*Att  act  to  establish 
a  board  of  examiners  and  to  regulate  the 
occupation  of  a  barber.  In  this  state,  and  to 
prevent  the  spreading  of  contagious  disease," 
Bpproved  Bfay  0^  1809  (Acts  1809.  p.  44). 
The  petitioner  has  not  yet  been  tried  on  that 
infommtfott,  but  pending  tbe  trial  be  ap- 
plied to  one  <tf  the  Jndges  of  this  court,  and 
obtained  tbe  writ  of  habeas  corpus.  The 
petitioner  asserts  that  the  act  of  1890  Is  un- 
eonstltntlonal  and  vt^d,  and  therefore  there 


is  no  law  or  authortty  warranting  his  arrest, 
detention,  or  prosecntion,  and  hence  be  is 
entitled  to  have  his  Utterty  restored  to  Um 
by  this  great  writ  of  right  wlUch  the  cmi- 
stltutlon  of  this  state  (section  26,  art  2) 
declares  shall  never  be  suspended.  Tbe  act 
of  1899  is  claimed  to  be  In  conflict  with 
section  58,  art  4.  section  1,  art  6»  section  3. 
art  10,  section  4,  art  2,  section  30.  art  2, 
section  48.  art  4.  section  7.  art  0,  section  28, 
art  4,  and  the  whole  of  artlde  8  of  the  con- 
stitution of  HlBBouri,  and  with  tbe  fourteenth 
amendment  to  the  constitution  of  tbe  United 
States  and  with  section  2,  art  4.  of  tbe  fed- 
ertH  conatltntloa.  If  the  act  offends  against 
so  many  provisions  of  the  organic  law  of 
the  United  States  aSid  of  tbe  state  of  Mis- 
souri, tbe  petitioner  Is  suffering  a  grievous 
wrong  by  b^ng  arrested,  cast  Into  prison,  and 
compelled  to  stand  trial  and  employ  counsel 
to  defend  him,  simply  because  he  has  offend- 
ed against  its  iwovlsionB,  when  the  act  Itself 
is  a  greater  (lender  against  the  law  than 
he  Is  against  the  act  Tbe  jiartlcular  points 
relied  on  by  petitioner  as  affecting  tbe  nn- 
constltntlonallty  of  the  act  are:  (1)  That  It 
Is  a  spedsl  law,  because  It  applies  only  to 
sncb  dtles  as  now  have  a  peculation  of  60,- 
WKK  and  does  not  apply  to  snch  dties  as  may 
hereafter  attain  sucA  a  population.  (!Q  That 
It  requires  all  barbers  who  were  practicing 
their  trade  on  the  date  of  tbe  passage  of  the 
act  (May  5,  1809)  to  apply  to  the  board  of 
examiners  tfx  a  certificate  within  90  days 
thereafter,  which  time  would  expire  August 
6th,  and  as  the  law  did  not  take  effect  until 
August  22d,  00  days  after  the  genenU  as- 
sembly adjourned  on  May  22d,  the  govwnw 
could  not  a4>p(dnt  a  board  of  examiners  until 
that  time,  and  therefore  there  couU  be  no- 
body to  issue  a  certiflcat&  Or,  otherwise 
stated,  the  act  requires  bsrbns  who  were 
practicing  their  trade  on  May  6th  to  obtain 
a  certificate  by  August  Stb,  wlwn  there  could 
be  no  board  authorised  to  issue  such  a  cer- 
tificate until  August  22d,  or  until  17  days 
after  the  expiration  of  the  time  limited  by 
the  act  for  such  barbers  to  obtain  a  cer- 
tiflcate.  The  result  Is  claimed  to  be  that 
barbers  who  were  practicing  their  trade  oa 
May  S,  1800,  wa«  effectually  barred  from 
ever  afterwards  practicing  their  trade  in 
any  dty  having  over  60,000  Inhabitants,  and 
would  be  compelled  to  move  to  dtlea  having 
less  than  60,000  Inhabltante  In  order  to 
practice  their  trade.  (8)  That  the  act  re- 
quires the-  govenuHT  to  app<tot  a  board  of 
three  examiners,  one  to  be  recomm«ided  by 
the  Mlnourl  Stete  Barbers'  {protective  As- 
sociation, (me  by  the  Boss  Barbers*  Protective 
Assodatlim,  and  one  by  the  Journeymen 
Barbenf  Union.— all,  however,  subject  to  ap- 
proval as  to  quallflcatlcKis  by  tbe  stete  board 
of  health,  and  this  method  of  appointing 
Is  dalmed  to  Interfwe  with  the  dlvldon  of 
powers  between  the  legislative  and  executive 
branches  of  the  government;  and,  fortbf^ 
because  It  requires  a  recommendation  fr 
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sucli  unloDs  as  a  condition  precedent  to  the 
right  ot  the  governor  to  appoint,  it  Is  asserted 
that  it  might  In  effect  repeal  the  law.  be- 
cause such  unions  might  refuse  to  recommend 
any  one,  and  because  In  this  way  legislative 
functions  are  delegated  to  these  unions. 
That  the  act  provides  that  the  board  of  ex- 
aminers shall  receive  a  ctunpensatlon  of  three 
dollars  a  day  and  railroad  and  traveling  ex- 
penses, to  be  paid  out  of  any  money  In  the 
bands  of  the  treasurer  of  the  board;  and  thla 
Is  asserted  to  be  in  conflict  with  section  43. 
art  4,  of  the  constitution,  which  provides 
that  all  money  received  by  the  state  from 
Any  source  whatever  shall  go  into  the  treas- 
nry  of  the  state,  and  shall  not  be  drawn  out 
except  pursuant  to  a  regular  appropriation 
made  by  law.  Tbese  propositions  will  be 
considered  In  the  Inverse  order  of  their  state- 
ment, so  disposing  of  the  least  meritorious 
first. 

The  fourth  contention  Is  not  well  founded, 
tix  the  simple  reason  that  section  43,  art. 
4.  applies  only  to  money  provided  for  and 
received  by  the  state.  The  money  author- 
ized to  Ik  collected  under  this  act  la  not 
state  revenue,  but  Is  simply  a  provision  to 
make  the  board  of  examiners  self -supporting. 

The  third  contention  is  one  which  la  not 
Available  to  the  petitioner.  If  the  act  is 
uncimstltntlonal  because  It  limits  the  gov- 
ernor's prlvll^e  of  appointment  to  persons 
recommended  by  the  unions  Bpeeltied,  the 
governor  alone  could  object.  If  he  does  not 
do  so,  no  one  else  can  complain.  That  no 
such  trouble  has  arisen  under  this  act  Is 
shown  by  the  fact  that  it  appears  that  in 
fact  the  governor  has  appointed  a  board  of 
examiners,— whether  they  were  recommended 
by  such  unions,  or  whether  the  governor 
treated  that  provision  of  the  act  as  uncon- 
stitutional, and  apnolnted  such  persons  as  he 
chose,  does  not  appear,— and  that  this  pros- 
ecution la  at  the  Instance  of  that  board.  No 
rights  of  this  petitioner  have  been  Invaded 
by  the  method  t>t  appointment  provided  by 
thla  act  But  it  may  be  observed,  en  passant, 
that  section  8  of  article  14  of  the  constitution 
provides,  "The  ajq^olntmait  of  all  officera 
not  othovise  directed  by  the  constitutltm 
sliall  be  made  in  such  mann»  as  may  be 
prescribed  by  law,"  and  that  the  constitution 
does  not  prescribe  bow  the  board  of  examin- 
ers for  barbers  shall  be  appointed.  The  con- 
clusion follows  that  It  was  competent  for  the 
general  assembly  to  provide  the  manner, 
fbrm,  and  conditions  precedent  for  their  ap- 
pointment, and  In  so  doing  no  constitutional 
iwerogatlves  of  the  governor  were  Infringed 
or  Impaired.  But  no  such  refusal  could  in- 
terfere with  the  operation  of  the  law.  for 
the  parties  could  be  mandamnsed  and  com- 
pelled to  act  Caty  of  St.  LonlB  v.  Wettxel, 
IBO  Ho.  eaa  31  S.  W.  1045.  The  fact  that 
the  unions  might  refuse  to  recommend  any 
persons  for  appointment  would  have  an  ef- 
fect upon  the  practical  working  of  the  law, 
but  not  upon  the  law  itaelf.  The  law  would 


not  be  repealed  by  such  refnsaL  The  same 
result  would  follow  If  the  power  to  appoint 
had  been  conferred  upon  the  governor,  and  (or 
any  reason  he  saw  fit  not  to  make  the  ap- 
pointment His  refusal  would  not  have  the 
eftect  to  repeal  the  law.  Nor  does  soch  a 
contingency  render  the  act  olmoxious  to  the 
objection  that  It  is  a  delegation  of  legislative 
[rawer.  The  act,  whatever  Its  force  and 
practical  efficacy  may  be.  Is  the  product  oC 
legislative  will.  Whether  the  Instrumental- 
ities provided  for  Its  enforcement  are  ade- 
quate  or  not  does  not  take  away  from  its 
force  as  a  legislative  enactment. 

The  second  contention,  that  the  time  lim- 
ited for  barbers  practicing  their  trade  at  the 
time  of  the  passage  of  the  act  to  qualify  ex- 
pired 17  days  before  the  act  took  effect,  or 
before  the  board  (rf  examiners  could  qualify 
them,  and  therefore  the  act  Is  a  prohibition 
leveled  against  all  barbers  who  were  so 
practicing  tbelr  trade  from  ever  afterwards 
following  their  occupation,  except  in  cities  <^ 
less  than  50,000  Inhabitants,  is  the  necessary 
deduction  from  following  the  rule  of  con- 
struction expressed  In  the  maxim,  "Qui  hse- 
ret  in  Utera,  hseret  in  cortlce."  Section  36, 
article  4,  of  our  constitution  provides,  "No 
law  paswd  by  the  general  assembly,  except 
the  genera]  appropriation  act.  shall  take  ef- 
fect or  go  Into  force  until  ninety  days  after 
the  adjournment  of  the  sessltm  at  which  it 
was  enacted,  onless  in  case  of  an  emergency 
(which  emergency  must  be  expressed  in  the 
preamble  or  body  of  the  act),  and  the  general 
assembly  shall  by  a  vote  of  two-thirds  of  all 
members  elected  to  each  house  otherwise  di- 
rect" etc.  Section  6685,  Bev.  Bt  1888;  Is  to 
the  same  purport  Under  this  constitutional 
provision  the  general  assembly  cannot  make 
a  law  take  effect  from  Its  paraage  accept  by 
declaring  an  emergency.  No  emergency  was 
declared  In  this  act  Therefore  the  act  took 
^ect  90  days  after  the  adjournment  of  that 
session  of  the  general  assembly,  to  wit  90 
days  afteV  May  22, 1899,  and  the  barbers  had 
80  days  after  the  act  took  effect  to  qualify. 
Tbti  statement  in  the  act  that  tliey  should 
qualify  80  days  after  the  "approval  of  this 
act,"  as  it  appears  In  the  Session  Acts,  or 
after  the  "approval  of  thla  chi^ter."  as  It 
appears  In  section  5040,  c.  78,  Bev.  St  1898, 
mnst  therofcve  be  considered  technical  terms, 
having  a  peculiar  and  appropriate  meaning 
in  law.  uid  mnst  be  construed  according  to 
their  technical  Import  as  Is  required  by  sec- 
tion 4160,  Bev.  St  1898,  In  cmstmlng  laws. 
That  is,  those  words  must  be  understood, 
under  the  constitution,  to  mean  90  days  aft 
er  the  act  can  and  does  constitutionally  take 
effect  in  the  absence  of  a  declared  emergen- 
cy. The  conclusion  is  illumtoated  by  r^er^ 
ence  to  section  415S,  Bev.  St  1888.  which  de> 
elares  that  the  wwds  "herottrfbre"  and 
"hereafter,"  In  a  statute,  shall  be  constmed 
to  have  reference  to  the  time  when  the  stat- 
ute took  ^ect  The  words  "prtor  to  the 
passage,"  In  a  legislative  Set  were  construed 
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In  Charless  t.  Lamberson,  1  Iowa,  loc.  cit 
443.  to  mean  the  same  thing  as  "beretotore"; 
and  under  the  statute  of  that  state,  exactly 
Uke  BecUoD  4156  of  our  statute,  the  words 
■■prior  to  the  passage"  and  "heretofore"  be- 
ing synonymous,  they  werti  held  to  relate  to 
the  time  of  the  taking  effect  of  the  statute, 
and  not  to  the  time  of  Its  actual  passage, 
for,  as  was  said  in  that  case,  "to  say  that 
•eirtlon  1249  to<^  ^ect  from  Its  passage 
would  be  to  violate  an  express  proTision  of 
the  organic  law,  as  well  as  the  Code  Itself." 
The  converse  Is  true  where  the  constitution 
contains  no  sacb  provision  postponing  the 
taUng  effect  of  the  act.  There  "from  Its 
passage"  means  from  and  including  the 
whole  day  It  actually  passed,— not  even  de- 
ferred until  the  day  of  Ita  approval  by  the 
president.  If  it  is  a  federal  statute,  or  by  the 
governor,  if  It  Is  a  state  statute.  U.  S.  v. 
WlUlams.  1  Paine,  261,  Fed.  Cas.  No.  16,723; 
Eliot  V.  Cranston,  10  R.  I.  S8;  Johnson  v. 
Fay,  16  Gray,  144.  As  the  act  of  1890,  under 
consideration,  did  not  take  effect  until  Au- 
gust 22d.  and  as  the  relator  and  all  others 
similarly  situated  had  90  days  after  that 
time  to  qualify,  the  direful  consequences  so 
graphically  pictured  by  counsel  are  dissipat- 
ed, and  the  law  is  stripped  of  this  objection 
to  Its  vaUdity. 

This  leaves  for  decision  the  first  objection, 
to  wit,  that  the  act  is  a  special  law,  and  that 
It  can  only  apply  to  cities  having  50,000  In- 
habitants at  the  time  it  took  effect,  and  not 
to  such  as  might  thereafter  attain  that  popu- 
lation. What  Is  .and  what  is  not  a  special 
law  has  passed  Into  final  adjudication  by  the 
many  decisions  in  this  state  holding  that  "a 
statute  which  relates  to  persons  or  things  as 
a  class  is  a  general  law,  while  a  statute 
which  relates  to  particular  persons  or  things 
of  a  class  is  special."  Lynch  v.  Murphy,  119 
Mo.  163.  24  S.  W.  774;  Owen  v.  Baer,  154 
Mo.,  loc.  dt  434,  55  S.  W.  614,  and  cases  cit- 
ed. The  act  in  question  is  general  and  pro- 
hibitive. It  provides,  "It  shall  be  unlawful 
for  any  person  to  follow  the  occupation  of 
a  barber  In  this  state,  unless  he  shall  have 
first  obtained  a  certificate  of  registration,  as 
provided  by  this  act,"  etc.  So  far  it  applies 
to  every  one  In  the  state.  It  is  exactly  like 
the  act  of  1H97  relating  to  dentists  (chapter 
12H.  art  3,  S  852S,  Rev.  St.  1899);  like  the 
doctors  (chapter  128,  art.  1,  U  8507.  8517, 
Rev.  St.  1899);  like  the  osteopaths  (chapter 
128,  art.  4,  t  8537  et  seq..  Rev.  St.  1899);  like 
the  embalmers  (chi^iter  103,  {8  7875,  7378, 
Iter.  St  1889);  and  even  lawyers  are  subject 
to  quite  as  much  regulation  and  examfnation 
(chapter  73,  Rev.  St  1899).  The  act  clearly, 
so  far.  Is  general,  and  not  special.  The  next 
provision  of  the  act  is  a  proviso,  which  is  as 
follows:  "Provided,  however,  that  nothing 
In  this  act  contained  shall  apply  to  or  affect 
any  person  who  is  now  actually  engaged  In 
sucb  occupation,  except  as  hereinafter  pro- 
vided." The  only  provision  is  that  he  shall 
file  wttli  the  secretary  of  the  board  of  exam- 


iners an  aflldavlt  setting  forth  his  name,  res- 
idence, and  the  length  of  time  during  which, 
and  the  place  where,  he  has  practiced  sucb 
occupation,  and  pay  the  treasurer  one  dollar, 
and  thereupon  he  shall  receive  a  certificate 
entitling  him  to  practice  such  occupation  for 
the  fiscal  year  ending  January  1,  1900;  and 
this  certificate  he  is  entitled  to  have  renewed 
every  year  by  making  application  within  30 
days  after  Its  expiration  and  by  paying  one 
dollar.  There  is  nothing  special  in  the  char- 
acter of  this  provision.  Section  1  of  the  act, 
however,  closes  with  this  additional  proviso: 
"Provided,  that  the  provisions  of  tbla  law 
shall  not  apply  to  barbers  In  any  city,  town 
or  village  containing  less  than  50,000  inhab- 
itants." And  It  is  asserted  that,  because  it 
does  not  cover  cities  that  may  hereafter  at- 
tain a  population  of  50.000  Inhabitants,  it  is 
obnoxious  to  the  charge  of  being  a  special 
law,  as  defined  in  State  v.  Herrmann,  75 
Mo.  840,  and  State  v.  County  (3ourt  of  Jack- 
son Co.,  88  Mo,  237,  1  S.  W.  307.  In  Herr- 
mann's Case  the  act  was  held  to  be  special 
because  It  applied  only  to  cities  of  100,000 
inhabitants,  and  St  Louis  was  the  only  city 
that  at  that  time  filled  this  description,  and 
only  to  such  notaries  as  held  commisaionff 
bearing  date  prior  to  the  passage  of  the  act. 
In  the  Jackson  County  Case  the  act  was  held 
special  because  It  attempted  to  establish  re- 
form schools  for  Juvenile  offenders  "in  all 
counties  in  this  state  in  which  there  is  lo- 
cated a  dty  of  over  fift^  thousand  inhabit- 
ants." and  Kansas  City  was  then  the  only- 
city  in  the  state  that  filled  this  designation, 
and  therefore,  as  the  act  was  Intended  to  act 
only  presently,  and  not  prospectively.  It 
could  never  apply  to  any  cotmty  except 
Jackson.  But  neither  of  the  acts  construed 
in  those  cases  Is  like  th6  act  involved  in  this 
case.  Here  the  act  on  its  face,  by  its  terms 
and  under  the  machinery  it  provides,  treats 
not  only  of  the  present  but  deals  with  the 
future.  It  creates  a  permanent  board  of  ex- 
aminers. It  permits  barbers  who  are  prac- 
ticing their  vocations  at  the  date  of  the  act  to 
contlnuo  to  do  so,  simply  requiring  them  to 
apply  for  a  certificate  each  year  thereafter. 
It  deals  with  barbers  who  were  not  then 
practicing  that  vocation,  but  who  might 
want  to  do  so  at  any  time  thereafter,  by  re- 
quiring them  to  be  examined  by  the  board  as 
to  their  qualifications.— among  them,  that 
such  appellants  must  be  **posse8sed  of  suffi- 
cient knowledge  concerning  the  common  dis- 
eases of  the  face  and  skin  to  avoid  the  ag- 
gravation and  spreading  thereof  in  the  pra<-- 
tlce  of  said  trade."  In  short  its  purpose,  ex- 
pressed  not  only  in  the  title  of  the  act,  but 
all  through  its  body,  is  to  regulate  the  bust- 
ncss  and  to  prevent  the  spread  of  contagious 
diseases;  and  these  purposes  are  clearly 
within  the  police  power  of  the  state,  and 
tend  to  promote  the  health  of  the  people. 
In  short  the  act  is  bottomed  upon  the  same 
legal  principles  as  the  acts  In  reference  tr 
physicians,  embalmers,  osteopatlis.  and  d 
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tists,  and  la  eTidently  modeled  after,  and  f<ri- 
lowB  closely  tiie  lines  of,  the  act  of  1807  x«- 
latlng  to  dentlBtB.  If  tbls  act  Is  not  a  valid 
police  regulation,  tbea  all  those  other  acts 
also  falL  A  similar  act  r^ulatlng  the  prac- 
tice of  dentistry  was  beld  valid  In  Indiana 
(Wllklna  T.'State^  118  Ind.  U4, 16  N.  B.  192); 
in  Minnesota  (State  Vandersluls,  42  Minn. 
129.  43  N.  W.  780.  «  L.  R.  A.  119);  in  A't- 
Icansas  (OosfleU  t.  SUte,  02  Ark.  228,  12  & 
W.  892). 

The  case  of  State  t.  Zoio,  81  N.  W.  746, 
48  Ii.  R.  A  88,  decided  by  the  supreme  court 
of  Mlimesota  on  the  6th  of  February,  1900, 
construed  a  statute  of  that  state  regulating 
barbers  that  is  so  nearly  like  the  act  of  1899 
as  to  create  the  impression  that  our  statute 
was  modeled  after  the  Minnesota  law,  or 
else  that  both  emanated  from  the  same  mind; 
for  In  all  tb^r  essential  features,  except  the 
exertion  In  favor  of  cities  having  less  than 
50,000  inhabitants,  the  two  acts  are  the  same. 
What  is  Bald  in  that  case  applies  so  well  to 
this  that  I  adopt  the  following  portion  of  the 
opintim:  "The  question  In  this  case  Is,  is  It 
competent  for  the  legislature  to  prohibit  per- 
sons from  practicing  the  calling  of  a  tiarlwr 
without  first  obtaining  a  license  or  certificate 
of  re^tration?  Laws  enacted  for  the  pur- 
pose of  regulating  or  throwing  restrictions 
around  a  trade,  calling,  or  occupation,  In  the 
interests  of  the  public  health  and  morals, 
are  everywhere  upheld  and  sustained.  Such 
taws  are  within  the  police  power  of  the  state, 
and  are  universally  sustained  where  enacted 
to  the  intarests  of  the  public  welfare.  The 
question  presented  In  cases  where  the  validi- 
ty of  such  laws  la  called  In  Qnestlon  Is  no 
longer  the  power  or  authority  of  the  legisla- 
ture to  enact  them,  but  whether  the  occupa- 
tion, calling,  or  business  sought  to  be  regulat- 
ed IB  one  Involving  the  public  health  and  in- 
terests. A  person  engaged  In  Buch  an  occupa- 
tion is  not  alone  interested  therein.  The 
public  served  by  him  Is  also  IntereBted.  He 
is  interested  to  the  extent  that  It  provides 
and  furalBbes  hhn  with  employment  and  a 
means  of  livelihood.  The  public  IS  Interested 
in  his  competency  and  qualifications,  and  it  Is 
eminently  proper  that  there  be  thrown  around 
the  calling  protection  from  IntruBlon  by  In- 
competents and  others  inimical  to  the  pub- 
lic good.  It  is  unnecessary  to  discuss  the 
grounds  upon  which  such  laws  are  upheld, 
or  the  objections  ui^ed  against  them.  Co\m- 
sel  for  defendant  ably  present  their  side 
of  the  que6tI(Ki,  but  the  authorities  are 
all  against  them.  We  cite,  as  pertinent  to 
the  question.  State  v.  Stete  Medical  Exambi- 
ing  Board,  32  Minn.  327,  20  N.  W.  238;  Stete 
V.  Stete  Board  of  Medical  Bxammers,  34 
Minn.  887,  26  N.  W.  123;  Barbler  v.  ConnoUy, 
113  U.  S.  27,  6  Sup.  Ct  357,  28  L.  Ed.  823; 
People  V.  Warden  of  City  Prison,  144  N.  T. 
520,  39  N.  E.  6S0,  27  L.  R.  A.  718;  Singer  T. 
Stete,  72  Md.  464,  19  Atl.  1044.  8  L.  R.  A 
551;  Dent  v.  West  Virginia,  129  U.  S.  121.  9 
Sup.  Ot  281.  82  L.  Ed.  623.    Is  the  occupa- 


tion of  a  barber  a  calling  or  trade  Involving  to 
any  degree  the  public  health  and  public  goodT 
If  It  Is,  the  law  must  be  suatelned.  We 
hold  that  It  la.  ami  that  the  health  of  the 
citizen,  and  protection  from  diseases  spread 
from  harber  lAiopa  conducted  by  unclean  and 
Incompetent  barbera,  fnlly  justify  the  law.  It 
Is  a  f^  of  which  we  must  teke  notice  that 
the  people  of  today  come  In  contact  with, 
and  engage  the  services  of,  those  following 
the  occupatims  of  barber,  as  much  as,  if  not 
more  than,  any  other  occupatl<m  or  profes- 
alML  We  must  teke  notice  of  the  fact,  too. 
that  the  Intereste  of  the  public  health  re- 
quire and  demand  that  persona  following  that 
occupation  be  reasonably  familiar  with,  and 
favorably  Inclined  towards,  ordinary  rules  of 
deanllness;  that  diseases  of  the  face  and 
skin  are  spread  from  barber  shops,  caused,  no 
doubt,  by  nncleanllness  or  the  Incompetency 
of  barbers.  We  must  teke  notice  of  the  tact 
that  to  attain  proficiency  and  competency  as 
a  barber  requires  training,  study,  and  »peri- 
ence,— training  in  the  art,  and  study  and  ex- 
perience In  the  management  and  conduct  of 
the  calling.  A  design  and  purpose  to  pro- 
tect the  public  from  injurious  resulte  likely 
to  follow  from  such  conditions  Is  the  founda- 
tion of  Btetutes  like  this.  And,  as  we  must 
take  judicial  notice  of  the  foregoing  facts, 
the  foundation  for  this  law  is  apparent  And 
It  may  t>e  said,  further,  that  there  Is  as  much 
reason  for  a  law  of  this  kind  as  to  barbers 
as  there  Is  for  such  a  law  as  to  dentlste, 
pbarmaclBte,  lawyers,  and  plumbers.  It  is 
enacted  In  the  Interests  of  the  puUlc  health 
and  welfare,  and  we  sustain  It." 

This  would  be  decisive  of  this  case,  were 
It  not  for  the  last  provision  of  section  1  of 
the  act,  which  llmlte  the  operation  of  the  law 
to  cities  of  tbls  stete  coutelulng  a  population 
of  more  than  50,000  Inhabltente,  and  the  ef- 
fect of  that  provision  upon  the  law  is  the 
only  remaining  question  In  the  case.  This 
act  is  unlike  the  acts  construed  in  the  Herr- 
mann Case  and  the  Jackson  County  Case,  iu 
this:  that  in  those  cases  the  acte  could  never 
apply  to  any  city  except  St  Louis  (or  to  any 
notery  unless  his  commission  was  dated  prior 
to  the  act)  or  to  Jackson  county,  respectively, 
while  this  act  would  ^ply  to  St  Louis.  Kan- 
sas CMty,  and  St  Joseph,  at  any  rate,  even  if 
It  be  construed  that  the  words  "containing 
50,000  Inhabltents"  mean  having  that  popula- 
tion at  the  date  of  the  passage  of  the  act; 
and  hence  the  act  Is  not  local,  or,  If  these 
wcMTds  be  construed  to  mean  containing  such 
a  p<^ulation  at  the  time  an  offense  is  charged 
to  have  been  committed,  the  act  Is  clearly  not 
local  or  special.  The  act  does  not  expressly 
limit  Ite  operation  to  cities  that  "now"  con- 
tehi,  or  that  contelned  at  the  date  of  the 
passage  of  the  act  such  a  populatim.  The 
language  Is  "that  the  provisions  of  this  law 
shall  not  apply  to  barbers  in  any  dty,  town 
or  village  contelnlng  less  than  60,000  Inhab- 
Itante."  The  whole  law  must  be  construed 
togetlier.   Stete  r.  Marion  Go.  Ct.  128  Mo. 
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427,  30  8.  W.  103,  81  S.  W.  28;  State  r. 
Slaver,  126  Mo.  662.  Tbe  Intention  of  the 
le^tBlature  must  be  ascertained  and  enforced 
it  legal.  State  r.  Sibley.  181  Mo.  518,  3S  B. 
W.  167.  The  act  mnst  be  construed  as  hav- 
ing a  proBpectlTe  operation  unless  the  con- 
trary Intent  Is  plainly  manifest  State  t. 
Wofford,  121  Mo.  68,  25  S.  W.  861.  So  in- 
terpreted, It  la  plain  that  It  was  the  Intention 
of  the  lawmakers,  when  nalng  the  word  "con- 
taining," to  cover  not  only  tbe  present  condi- 
tions, bnt  the  future  conditions  also,— not  only 
those  cities  that  now  have  that  population, 
but  also  such  as  may  have  such  a  population 
at  any  time  hereafter.  The  whole  scheme  of 
the  act  Is  to  protect  the  health  of  the  people 
Id  large  cities.  Tbe  legislature  must  be  pre- 
sumed to  bare  known  that  there  is  more  dis- 
ease where  large  numbers  of  people  are  con- 
gregated, and  more  probability  of  the  spread 
of  disease  in  large  and  closely  settled  cities, 
than  there  is  In  the  country  w  in  a  small 
town.  History  shows  that  there  Is  greater 
need  of  stringent  police  regulations  of  all 
kinds  In  large  than  In  small  cities.  It  is  not 
unreasonable  to  believe  that  the  wisdom  and 
experience  of  the  lawmakers  may  have  taught 
them  the  greater  necessity  for  regulations  to 
prevent  the  spread  of  contagious  diseases 
through  barber  sbops  In  large  cities  than  ex- 
ists for  such  regulations  in  smaller  places. 
Tbe  line  must  be  drawn  sotnewbei-e.  Here  It 
wsB  drawn  at  cities  containing  90,000  people. 
The  same  reason  which  would  apply  such 
regulations  to  cities  that  now  contain  60,000 
people  wotild  make  It  necessary  to  apply  them 
to  a  dty  that  one,  five,  or  ten  years  hereafter 
attains  that  pt^latiim.  The  act,  by  Its 
terms.  Is  continuing,  and  Intended  to  be  a 
permanent  regulation.  It  applies  now  to  the 
three  large  cities  of  the  state,  ajid  hence  is 
not  within  the  rules  of  condemnation  laid 
down  in  the  cases  relied  on.  In  a  few  years, 
if  reasonable  expectations  are  fulfilled,  it  will 
apply  to  Springfield.  Hannibal,  Sedalla,  Jopltn, 
Carthage,  and  JefFerson  City.  Tbe  act  is 
atiBceptlble  of  such  a  construction,  and  it  li 
our  duty  to  place  that  construction  upon  It  If 
by  so  doing  we  do  not  violate  tbe  commands 
of  the  organic  law  or  settied  rules  of  con- 
struction. That  it  la  so  susceptible  is  not  only 
shown  by  what  is  here  pointed  out  but  is 
also  clearly  apparent  from  what  is  so  con- 
dusively  said  in  City  of  St  Louis  v.  Dorr,  146 
Mo.,  loc.  Cit  498,  41  S.  W.  1094,  et  seq.,  show- 
ing that  evm  the  adverb  "now,"  as  applied 
to  the  number  of  Inbabitants  of  a  olty  to 
wliidi  an  act  Is  made  aH>llcab1e,  does  not 
Decessarlly  mean  at  the  preaent  time.  In 
this  act  there  is  no  adverb  of  time  used 
qoaUfying  the  verb  "containing."  An  act  that 
relates  to  all  cities  containing  60.000  Inhabi- 
tants is  a  proper  classification  of  natural  or 
artificial  persons  or  subjects,  and  different 
reful&tions  for  people  congregated  In  such 
large  bodies  from  those  governing  people  of 
smaller  aggregation  are  not  JU^I  or  oncoa- 
itltDtkmal  under  the  federal  or  state  constl* 


tuticHL  Missouri  T.  Lewis,  101  U.  a  22,  26 
L.  Ed.  888  (Bowman's  Case).  The  conclusion 
Is  irresistible  that  the  act  In  question  is  a 
general  law.  which  will  continue  in  force 
until  repealed,  and  apply  to  all  cities  that 
now  or  hereafter  contain  60,000  inhabitants, 
and  therefore  It  is  not  a  special  or  local  law. 
In  my  judgment,  the  right  of  the  petitioner 
to  raise  the  question  by  habeas  corpus  Is 
settled  by  the  cases  of  Ex  parte  Smith,  185 
Mo.  223,  86  S.  W.  628,  83  L.  R.  A.  606,  and  Ex 
parte  Neet  (not  yet  officially  reported)  67  S. 
W.  1026.  It  taaowa  that  the  defendant  is 
detained  for  trial  for  an  offense  against  a 
valid  law,  and  therefore  he  is  not  entitled  to 
be  discharged  fnsn  custody  under  this  writ, 
but  must  be  remanded  to  tbe  custody  of  the 
marshal  ot  Jaduon  coonty. 

BUROESS.  a  J.,  and  SHERWOOD,  J.,  con- 
cur. GANTT.  J.,  concurs  in  all  except  the  ap- 
proval of  dlssentlxi^  opinion  in  Dorr  Caae. 
ROBINSON,  BRACE,  and  VALLIANT,  JJ., 
concur  in  remanding  prisoner,  for  reasons 
given  in  separate  opinion  of  VALLIANT,  J. 

SHERWOOD,  J.  (concurring).  In  an  opin- 
ion which  has  been  read  in  tills  cause,  the 
"act  to  establish  a  board  of  examiners,"  etc, 
approved  May  5.  1680,  has  been  held  consti- 
tutional; but  there  has  arisen  a  difference 
of  opinion  among  us  as  to  whether  habeas 
corpus  is  the  proper  remedy  for  petitioner, 
who  preparatory  to  his  trial  has  been  im- 
prisoned on  a  capias  issued  upon  an  Informa- 
tion charging  violation  of  the  act  above  cit- 
ed. On  this  point  another  opinion  in  this 
cause  has  been  read  befwe  us,  in  which  it 
has  been  asserted  that  in  the  drcumstancee 
stated,  petitioner  has  no  redress  by  the  writ 
which  he  has  Invoked.  A  summary  of  the 
doctrine  thus  announced  Is  best  conveyed  In 
excerpts  from  the  language  employed  by  the 
learned  writer  of  the  opinion.  He  says: 
"But  where  a  man  Is  taken  into  custody  un- 
der a  warrant  from  a  court  competent  to  try 
him  for  the  offense  charged,  and  competent 
to  decide  whether  or  not  the  act  charged  Is 
an  offense  against  tbe  law,  and  the  court  Is 
proceeding  In  due  course  with  the  case,  or 
where  it  has  proceeded  to  Judgment,  and  has 
adjudged  the  accused  guilty  and  pronounced 
the  sentence  of  the  law  upon  him.  It  cannot 
be  said,  in  the  language  of  Magna  Charta, 
that  he  is  deixlved  of  hiB  liberty  without 
having  been  adjudged  to  have  forfeited  It 
'by  the  Judgment  of  his  peers  or  the  law  of 
the  land,'  and  therefore  the  writ  of  habeas 
corpus  haa  no  place  In  his  caae.  If  tbe  pris- 
oner Is  held  In  ctistody  under  process,  await- 
ing trial,  or  under  commitment,  awaiting  the 
action  of  tbe  grand  Jury,  and  ball  has  been 
refused  him,  the  habeas  corpus  act  express- 
ly provides  that  he  may  be  brought  before  a 
court  or  Judge  under  this  writ  and  admitted 
to  ball  to  await  his  trial  or  tbe  action  of  tbe 
grand  Jury,  if  it  is  a  bailable  case.  Sectio' 
3508-35Ta  Rev.  St  1898.  But  except  for  t 
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purpose  of  admitting  to  ball,  the  writ  of  ha- 
beas corpus  was  not  designed,  and  should 
not  be  Issued,  to  Interfere  with  the  due  pro- 
cedure In  a  court  of  competent  Jurisdiction. 
This  Is  the  doctrine  announced  by  this  court 
In  Its  earlier  decisions,  and  Is  the  only  doc- 
trine consistent  with  the  original  purpose  of 
the  writ,  and  with  the  spirit  of  the  babeaa 
corpus  act  in  our  statutes,  and  under  our 
state  judiciary  system,  although  reason  ex- 
lets  for  a  dlffer^t  rlew  under  the  federal 
judiciary  system.  •  •  •  Under  the  judi- 
ciary system  of  this  state  any  one  tried  and 
condemned  as  for  a  crime  may  have  the  pro- 
ceedings in  his  trial  reviewed  on  appeal  or 
writ  of  error.  In  which  he  may  hare  relief 
not  only  against  the  errors  and  Irregularities, 
If  any,  of  the  trial  court,  but,  If  he  raises  the 
constitutionality  of  the  statute  under  which 
he  was  convicted,  he  may  have  the  Judgment 
of  the  highest  court  In  the  state  on  that  ques- 
tlop.  And,  If  the  point  he  desires  reviewed 
goes  to  the  Jurisdiction  of  the  trial  conrt,  the 
record  may  be  brought  here  on  certiorari  and 
quashed.  If,  therefore,  under  our  system, 
any  one  Is  left  to  pine  In  prison  because  of 
error  or  Irregularity  In  his  trial,  or  Invalidi- 
ty of  the  law  under  which  he  was  convicted, 
or  lack  of  Jurisdiction  In  the  court  that  con- 
demned him.  It  Is  only  because  he  has  omit- 
ted to  avail  himself  of  one  of  the  several 
remedies  the  law  affords  blm.  There  Is  ab- 
solutely no  occasion  In  such  case  to  Invoke 
the  remedy  by  habeas  corpus,  and  It  would 
be  a  misuse  of  that  writ  to  so  extend  It." 
These  utterances,  being  synopsized,  an- 
nounce: First.  That  a  person  arrested  and 
Imprisoned  on  a  capias  Issued  by  a  court 
competent  to  try  him  for  the  offense  with 
which  he  Is  charged  cannot,  prior  to  his  trial, 
have  inquiry  made  Into  the  legality  of  his 
imprisonment;  nor  can  he  be  released  from 
such  Imprisonment  through  the  writ  of  ha- 
beas corpus.  Second.  That  after  he  has  un- 
dergone his  trial  In  the  tribunal  possessed  of 
jurisdiction.  In  criminal  causes,  and  been 
convicted  of  and  sentenced  for  the  offense 
with  which  he  Is  charged,  he  still  cannot 
have  the  legality  of  the  proceedings,  nor  the 
resultant  Judgment,  inquired  Into  by  that 
writ.  In  other  words,  In  the  circumstances 
already  set  forth,  he  cannot  tie  released  on 
habeas  corpus,  neither  before  nor  after  final 
judgment  Third.  But  It  Is  graciously  add- 
ed, however,  that  If  the  prisoner  be  refused 
bail  In  "a  bailable  case,"  "where  he  Is  held 
in  custody  under  process,  awaiting  trial,  or 
under  commitment,  awaiting  the  action  of 
the  grand  Jury,"  "he  may  be  brought  before 
a  court  or  judge  under  this  writ,  and  admit- 
ted to  ball  to  await  his  trial,"  etc.  Fourth. 
But  habeas  corpus  does  not  he  except  for  the 
purpose  of  admitting  to  bail,  and  "was  not 
designed  ♦  •  •  to  Interfere  with  the  due 
procedure  In  a  court  of  competent  jnrfjidlo- 
tlon."  Fifth.  One  tried  and  convicted  as  for 
a  crlow,  under  the  Judiciary  system  of  this 
•tate,  la  oititied  to  have  an  appeal  or  writ 


of  error  to  review  the  proceedings  which  re- 
sulted In  such  conviction;  and  m  aach  ap- 
peal, or  on  such  error  brought,  he  may  have 
the  constitutionality  of  the  statute  und«* 
which  he  was  convicted  passed  upon  by  the 
Judgment  of  the  highest  court  In  the  state. 
Anil,  If  the  point  he  desires  reviewed  goes 
to  the  Jurisdiction  of  the  trial  court,  certio- 
rari is  the  only  appropriate  remedy,  and  by 
It  the  record  may  be  brought  up  and  quash- 
ed. If,  with  all  these  available  remedies  be- 
fore him.  the  condemned  man  prefers  '*to 
pine  In  prison,"  he  himself  Is  alone  to  blame. 
Habeas  corpus  haa  no  function  to  perform 
In  his  case,  and  to  extend  It  so  far  would  be 
a  misuse  of  the  writ.  Vrom  these  premises 
I  propose  to  draw  my  own  deductions,  and 
those  deductions  will,  I  apprehend,  be  based 
upon  abundant  authorities  and  what  I  con- 
sider sound  reasoning;  but  it  would  be  su- 
perfluous to  say  that  such  authorities  and 
such  reasoning  wlU  widely  differ  from  the 
aforesaid  epitome  of  the  doctrine  I  shall  now 
endeavor  to  combat. 

Lord  Coke,  In  his  day,  called  habeas  corpus 
"festlnum  remedlum."  Were  he  present  to-day 
before  us,  be  would  quickly  conclude  that 
the  writ  had  nothing  left  In  It  either  speedy 
or  remedial,— only  a  bare  authority  to  take 
ball.  Prof.  Minor,  on  the  subject  now  under 
discussion,  says:  "The  writ  of  habeas  corpus 
Is  the  most  celebrated  writ  In  the  law.  Sev- 
eral kinds  are  made  use  of  by  the  courts, 
either  for  the  purpose  of  removing  prisoners 
from  one  court  into  another,  for  the  more  easy 
administration  of  justice,  or  for  the  purpose 
of  formally  inquiring  Into  the  legality  of  an 
imprisonment,  and  discharging  the  party  If  it 
be  found  that  he  Is  restrained  of  his  Ill)erty 
without  due  warrant  of  law.  It  is  of  the  lat- 
ter, the  great  and  etficaciona  writ  in  all  man- 
ner of  illegal  conflnement, — of  habeas  corpus 
ad  subjiciendum,— to  which  reference  Is  now 
made.  It  is  awarded  with  us  when  one  Is  al- 
leged to  be  illegally  detained  under  color  of 
the  authority  of  the  United  States,  or  in  vio- 
lation of  the  federal  laws  or  treaties,  by  the 
district  or  circuit  courts  of  the  United  States, 
or  by  any  judge  of  either  of  those  courts  In 
vacation,  and  in  all  other  cases  of  alleged  il- 
legal detention  by  any  circuit  corporation,  or 
county  court  of  the  state,  or  any  judge  of 
either  In  vacation.  It  Is  directed  to  the  person 
who  Is  supposed  to  have  the  party  in  whose 
behalf  the  cemplalnt  Is  made  iu  custody,  and 
commands  him  to  produce  the  body  of  the 
prisoner,  with  the  day  and  cause  of  his  cap- 
tion and  detention,  ad  faciendum,  anbjtcien- 
dum,  et  recipiendum,— to  do,  submit  to,  and 
receive  whatsoever  shall  be  considered  In  that 
behalf."  4  Minor,  Inst,  pp.  9,  10.  In  anoth- 
er place,  still  treating  of  the  same  subject  the 
eminent  author  says.  "This  great  and  Im- 
portant writ,  which  is  aptly  denominated  the 
'citizen's  writ  of  right,*  Is  the  means  whereby 
an  Imprisonment  or  restraint  of  liberty  al- 
leged to  be  Illegal  may  be  formally  Inquired 
Into,  and  U  found  to  be  illpgal  the  party  maj 
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be  flnally  diacbarged.  The  penon.  having  In 
bis  custody  the  party  In  whose  b^ialf  the 
complaint  is  made  Is  required  by  the  tonne 
of  the  writ  forthwith  to  have  the  body  of  auch 
party  before  the  court  at  ]adge»  to  do,  submit 
to,  and  reoelTe  whatever  shall  In  that  behalf 
be  adlodged.  The  writ  la  not  designed  to  test 
anything  but  Hie  sofflclem^  <tf  the  anthorl^ 
under  which  the  prisoner  Is  held."  4  Minor, 
Inst,  pp.  406.  406.  Of  course,  this  writ  can- 
not serve  the  purpose  of  an  appeal  or  writ  ot 
ernv,  for  mere  error  or  lrr^;ularil7  are  ndth- 
er  affected  nor  cured  by  IL  But  aside  from 
errors,  etc,  the  pecidlar  foncUon  of  the  writ 
Is  as  sxmpllfied  in  the  following  extract: 
"The  habeas  ootpos  ad  subjldendmn  Is  that 
which  Issnes  In  criminal  cases,  and  Is  deemed 
a  prerogative  writ,  vhich  the  king  may  lasue 
to  any  place,  as  be  has  a  right  to  be  Informed 
of  the  state  and  condition  of  the  prisoner,  and 
tor  what  reaanui  he  Is  confined.  It  is  also.  In 
regard  to  the  snlb^ec^  deemed  bis  writ  of 
right,— that  is.  andi  a  one  as  he  is  entitled  to 
ex  deblto  JostitiK,— and  Is  in  nature  of  a  writ 
of  error  to  examine  the  legality  of  the  conunit- 
ment,  and  thertfwe  commai^  the  day,  the 
caption,  and  canse  of  detention  to  be  returned. 
•  •  •"  4  Bac  Abr.  "A."  p.  5U.  "It  is  said, 
in  general,  that  upon  the  return  at  tbe  ha- 
beas cozpns  the  canse  of  tbe  Imprisonment 
oqgbc  to  appear  as  ^ecifically  and  certainly 
to  the  Judges  before  whom  It  is  returned  as  It 
did  to  tJie  court  or  penon  authorised  to  oom- 
mlL  For  If  the  commitment  be  against  law, 
as  being  made  by  one  who  had  no  Jurisdic- 
tion of  tbe  cause,  w  f or  a  matter  for  which 
by  law  no  man  ought  to  be  punished,  the 
court  are  to  discharge  him,  and  therefore  tbe 
certainty  of  the  commitment  ought  to  ap- 
pear." Id.  •'B."  10,  pp.  586.  68U.  Chltty  says: 
rrbe  habeas  eo^us  ad  subjiciendum  (so  term- 
ed ftom  the  luiguage  of  the  writ,— to  under- 
go and  receive  all  such  things  as  the  court 
«hall  consider  of  ttie  party  in  that  behalf)  is- 
saes  In  criminal  cases,  and  Is  deemed  a  pre- 
n^tlve  writ  which  the  king  may  send  to 
any  place;  be  having  a  right  to  be  Informed 
ot  the  state  and  conditions  of  every  prisoner, 
and  for  what  reason  he  Is  confined.  It  Is,  also. 
Id  regard  to  tbe  snl^ect,  deemed  his  writ  of 
right  to  which  he  is  entitled  ex  deUto  Justl- 
lUe,  and  Is  In  the  nature  ot  a  writ  of  error  to 
examine  the  legality  of  the  commitment  and 
therefinre  commands  tbe  day,  the  caption,  and 
tbe  cause  of  detention  to  be  returned."  1  Chit 
Cr.  Law.  119.  *The  true  test  of  Jurisdiction 
Is  whetho;  tbe  relator  is  detained  w  impris- 
oned without  legal  anthori^.  Tbe  source 
from  which  the  imprisonment  emanates,  or 
the  authority  by  which  It  Is  sought  to  be  en- 
forced, operates  as  no  barrier  to  the  allow- 
snce  and  validity  of  the  writ.  The  power  ex- 
ists to  make  inquiry  Into  the  cause  of  the  cap- 
tion and  detention,  and  it  may  be  pursued 
without  regud  to  the  ori|^  ot  the  Imprison- 
ment or  tiie  condition  ot  the  imprisoned."  Bx 
parte  Collier.  6  Ohio,  6B.  Coulter,  J.,  aptly 
ohfierves:  The  "writ  of  habeas  corpus  ad  sub- 
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]  jldendum  is  the  prerogative  of  tlie  dtisen,  tbe 
safeguard  of  his  person,  and  the  security  of 
liberty.  No  matter  where  or  how  the  chains 
t  of  his  captivity  were  f(H%ed,  the  pov&e  of  the 
;  Judiciary  In  this  state  is  adequate  to  crumUe 
them  to  dust  if  an  individual  Is  deprived  of 
'  his  liberty  contrary  to  tbe  law  ot  the  land." 
i  Com.  v.  Ffo,  7  Barr,  886.   In  Cox  v.  Hakes, 
I  16  App.  Cas.,  loc  dt  614,  Lord  Halsbury  said: 
I  "For  a  period  extending  as  far  bade  as  our 
I  legal  history  the  writ  ot  habeas  corpus  has 
I  been  regarded  as  one  of  the  most  Important 
safeguards  of  the  liberty  of  the  aubject  If 
upon  the  return  to  that  writ  It  was  adjudged 
tiiat  no  legal  ground  was  made  to  appear.  Jus- 
titying  detention,  the  consequence  was  imme- 
diate release  from  custody.  It  release  was  re- 
fused, a  person  might  make  fresh  a]n>lleatlon 
to  every  Judge  or  every  court  In  turn;  and 
each  court  or  Judge  was  bound  to  coudder  tiie 
question  Independoitly,  and  not  to  be  Influ- 
enced by  the  previous  deddons  tefosbig  dis- 
charge." 

Instances  vrill  now  be  given  frun  leading 
text  writers  touching  this  subject:  "It  will  be 
readUy  seen  that  the  question  before  the  court 
Is  not  to  ascertain  whether  the  plaintiff  has 
committed  a  crime,  but  to  Inquire  into  and  de- 
termine whether  he  Is  lawfully  held  In  custo- 
dy by  the  defendant  vrbo  has  diarge  of  him. 
The  legality  of  the  process  by  which  he  is 
held,  tbe  power  of  the  court  to  Issoe  the  pro- 
cess. If  any,  and  the  right  ot  the  defendant  to 
bdd  the  plaintiff  thereunder,  all  arise.  If  the 
plaintiff  la  diai^ied  with  crime,  this  ^vceed- 
iag  tests  the  JurisdlctUm  of  the  court  issuing 
the  process,  the  constitutionality  oE  tbe  stat- 
ute creating  it  tbe  process  itself,  tbe  legality 
of  the  Judgment  <v  any  right  or  immunity 
of  the  plaintiff  under  tbe  oonstitnti<m  itself. 
Therefore  the  writ  tests  not  only  the  legality 
or  power  of  the  court  to  Issue  process,  but 
also  the  process,  and  the  power  ot  the  legisla- 
ture undw  the  constitution  to  pass  the  act 
under  whldi  the  isomer  was  convicted,  as 
well  as  any  other  right  or  immunity  guaran- 
tied by  the  constituUfm.  and  appearing  by  the 
record  to  have  been  dulled  him.  Hence,  If, 
for  any  legal  cause  so  i^pearlng;  the  court 
had  no  power  to  render  the  Judgmeot  It  did 
render,  the  writ  win  Mb.  If,  therefore,  the  de- 
fendant In  a  criminal  proceeding  was  protect* 
ed  by  8  constitutional  provision  fwblddlng  his 
being  placed  twice  in  Jeopardy  for  tbe  same 
offense,  he  may  avail  himself  ot  tbe  vrrit 
though  the  court  had  Juriidlctton  ow  the  sub- 
ject-matter and  case;  yet  because  It  has  no 
consUtutlcmal  right  under  the  facts  shown  of 
record,  to  enter  the  Judgment  it  Is  TOld. 
l^erefore,  when  tbe  sentoiee  eimeeda  tbe  Ju- 
risdiction ot  tbe  court  there  is  no  legal  au- 
thority to  hold  the  defendant  under  tt  Whwe 
be  has  been  once  put  In  jeopardy  tor  the  same 
I  offense,  and  this  tact  appean  ot  record  by 
plea  confOssed  by  demurrer,  the  court  has  no 
Jurisdiction  to  sentence  him  again.  It,  how- 
ever, the  court  misconstrues  the  statub* 
thereby  rendering  him  liable  when  be  shonl 
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not  be,  8och  mlsconstructioD  Is  mere  error  of 
law,  and  can  only  be  rectified  on  appeal;  the 
one  being  an  error  in  judgment  of  the  conrt, 
like  receiving  Improper  evidence;  the  other 
being  the  exercise  of  the  powen  of  the  court, 
going  directly  to  Its  Jurisdiction,  and  forbid- 
ding the  rendition  of  any  judgment  whatever 
under  the  record."  Brown,  Jur.  S  98. 
"Where  the  sentence  given  is  beyond  the  Ju- 
risdiction of  the  court,  because  contrary  to 
the  provisions  of  the  constitution,  which 
bounds  and  limits  all  Jurisdiction,  the  writ 
of  habeas  coi-pus  will  lie.  •  ♦  *  There- 
fore whatever  goes  to  the  jurisdiction  or  au- 
thority, statutory  or  constitutional,  and  af- 
fects the  power  so  as  to  destroy  the  Judg- 
ment* Is  an  avoidance  of  the  judgment,  and 
comes  within  the  writ  and  its  functions. 
•  •  •  A  trial  which  denies  or  falls  to  se- 
cure to  the  accused  the  benefit  of  these  pro- 
visions would  not  be  a  trial  under  due  pro- 
cess of  law.  •  •  •  As  before  remarked, 
irregularity  in  the  trial  does  not  enter  into 
the  hearing  under  this  writ;  for  the  Judg- 
ment must,  in  order  that  the  plaintiff  shall 
be  discharged  because  of  illegality,  become  a 
nullity.  •  •  •  The  writ  of  habeas  corpus 
Is  not,  therefore,  in  its  nature,  one  that  Is 
intended  to  review  the  facts  already  tried  or 
intrusted  for  trial  to  a  tribunal  that  by  stat- 
ute Is  authorized  to  hear,  try,  and  determine 
a  case,  but  it  Is,  rather,  a  legal  proceeding 
to  test  the  legality  of  the  trial;  and  In  this 
respect  the  power  of  the  court  is  reviewed, 
down  to  the  moment  of  and  Including  the  en- 
tering of  the  judgment.  The  law  giving  the 
power  is  under  review;  also,  the  law  under 
which  the  petitioner  for  the  writ  Is  convicted, 
the  legality  of  the  trial,  and  every  subject  go- 
ing to  the  making  up  of  the  jurisdiction,  and 
particularly  the  Judgment  Itself.  It  does  not 
act  as  a  writ  of  error,  but  of  right,  and  Its 
high  functions  are  to  see  that  the  law  is 
matntalned.  It  is  not  to  destroy  the  law,  but 
to  fulfill  Its  requirements:  and  the  question 
which  is  considered  Is,  In  the  main,  whether 
the  applicant  for  the  writ  (the  plaintiff)  Is 
unlawfully,  or,  rather,  Illegally,  restrained  of 
hlfl  liberty  without  due  process  of  law.  It  Is 
a  law  test  and  trial,  but  not  one  of  fftct**  Id. 
If  101,  102,  112,  lU. 

"The  writ  of  habeas  corpus  ad  subjiciendum 
Is  a  high  prerogative  writ,  summary  In  Its 
character.  •  •  •  This  writ  Is  a  r«nedy  for 
every  illegal  imprisonment  •  •  •  It  was 
not  framed  to  retry  Issues  of  fact,  or  to  re- 
view the  proceedings  of  a  legal  trial.  It  can- 
not be  used  as  a  substitute  for  an  appeal  or 
for  a  writ  of  certiorari.  Errors  and  irregu- 
larities In  procedure,  not  going  to  the  ques- 
tion of  Jarisdictlon,  axe  not  reviewable  on 
habeas  corpus.  *  *  *  It  is  not  in  the 
power  of  the  legislature  to  take  away  the 
right  of  any  one  to  the  writ  of  habeas  corpus, 
or  the  remedy  furnished  by  It.  or  to  limit, 
restrict,  abridge,  impair,  or  suspend  it  In  any 
degree,  except  in  the  exigencies  spedally  pro- 
rlded  tor  in  the  constltatloa  The  authority 


of  all  other  writs  must  yield  to  the  authority 
of  the  writ  of  hatHsas  corpus."  Church,  Hab. 
Corp.  t2d  Ed.)  S  S7.  In  another  section,  when 
speaking  of  the  prisoner's  impeaching  the 
legality  of  his  Imprisonment,  the  learned 
author  says:  "But  this  he  may  do  In  various 
ways.  He  may  show  that  the  Jurisdiction  of 
such  court  or  ofllcer  has  been  exceeded; 
*  *  *  that  the  process  la  defective  in  some 
matter  of  substance  required  by  law;  that, 
though  proper  In  fwm,  it  has  been  issued  Id 
a  case  not  allowed  by  law;  ♦  •  *  that  the 
process  is  not,  in  r^ity,  authorized  by  any 
order,  judgment  or  decree  of  any  court  or 
by  any  provision  of  law.  •  •  •  Mere  er- 
rors and  Irregularities  of  procedure,  however, 
not  affecting  the  question  of  jnrisdictlon.  are 
never  reviewable  on  habeas  corpus;  and. 
where  the  process  Is  regular  and  valid  upon 
its  face,  there  Is  no  doubt  that  a  prep<Mider- 
anee  of  authority  supports  the  rule  that  In- 
quiry on  habeas  corpus  will  go  only  to  the 
question  of  jurisdiction.  •  •  •  But  juris- 
diction Is  always  an  open  question,  and  may 
be  Inquired  Into  by  any  court  or  judge  com- 
petent to  issue  the  writ  Thus  the  prisoner 
may  be  discharged  on  habeas  corpus,  either 
before  or  after  judgment  where  the  statute 
or  ordinance  under  which  the  proceedings  are 
inaugurated  against  him  is  unconstitutionai. 
as  this  Is  a  jiu-Isdlctlonal  defect  or  where 
the  complaint  or  commitment  does  not  charge 
any  crime  known  to  the  law,  or  wh»«  a  com- 
mitment to  answer  has  been  made  by  a 
magistrate  after  a  preliminary  examination, 
and  after  the  defendant  has  filed  an  affidavit 
that  he  could  not  have  a  fair  and  impartial 
trial  or  hearing  t>efore  him,  which,  under  the 
statute,  would  disqualify  such  magistrate 
from  bearing  the  case."  Id.  I  236.  Else- 
where he  says:  "•  •  •  An  Indictment  must 
contain  the  statement  of  an  offense  known  to 
the  law,  and,  under  the  rule,  well  settled  by 
Judicial  decision,  that  this  may  be  Inquired 
Into,  If  the  court  or  judge  determines  that  it 
does  not  the  prisoner  must  be  discharged  as 
a  matter  of  right  partlcnlarly  in  those  states 
where  a  statute  provides  that  lie  shall  be 
discharged  'when  the  process,  though  proper 
in  form,  has  been  Issued  in  a  case  not  allowed 
by  law.'  The  better  opinion  is  that  not  only 
after  Indictment,  but  even  after  conviction, 
tbe  courts  will,  by  means  of  habeas  corpus. 
Inquire  into  the  constitutionality  of  tbe  law 
under  which  the  applicant  for  the  writ  was 
Indicted  and  tried,  and.  If  the  law  la  deter- 
mined to  be  unconstitutional,  the  prisoner 
will  be  discharged,  no  matter  what  may  be 
the  status  of  his  case."  Id.  U  246,  245a. 
And  see,  also.  Id.  fft  SI.  349,  351.  352. 

The  writer  of  an  elaborate  worlc,  discuss 
ing  the  effect  and  operation  of  the  writ  re- 
marks: "It  is  a  writ  the  object  of  which 
Is  to  liberate  those  who  are  tmlawfully  Im- 
prisoned, whether  by  tbe  action  or  under  the 
order  or  judgment  of  a  court,  or  without  the 
forms  of  law.  The  right  to  the  writ  exists 
Independently  of,  and  cannot  be  taken  away 
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by,  statute.  Tbe  right  is  guarantied  by  the  < 
constitntiong  of  the  United  States  and  of  the  | 
states.  •  •  ♦  The  causes  for  which  the  i 
writ  may  Issue  hare  been  Increased,  and  the  I 
extent  to  which  courts  may  go  in  inrestU 
gating  such  causes  have  t>een  extended  and 
enliirged  quite  materially,  in  some  of  the  states. 
But  In  none  has  the  writ  been  made  less 
effectire,  or  tbe  cauMS  for  which  it  may  is- 
sue been  diminished.  The  general  rule  is 
that  the  writ  Is  Jurisdictional,  when  directed 
to  a  court  or  Judicial  officer,  and  can  tmly  be 
used  to  inquire  Into  the  Jurlsdlctitm  of  such 
court  or  officer,  and  that  it  cannot  be  used  as 
a  writ  of  erxw  or  appeal  for  the  porpose  of 
inquiring  Into  mere  errors  or  Irregularities; 
□or  can  the  court  determine,  under  the  writ, 
whether  the  acts  alleged  constituted  the  of- 
fense charged  or  not,  or  the  sufficiency  of 
the  evidence  to  warrant  the  Imprisonment 
of  the  party  seeking  the  writ.  But  the  in- 
quiry is  not  confloed  to  the  question  whether 
the  court  had  jurisdiction  of  the  cause  and 
of  the  defradant,  but  may  be  extended  to  the 
qnestlOD  whether  the  court  had  power  to  ren- 
der a  particular  judgment  or  Impose  the  par- 
ticular pmalty  inflicted.  *  *  *  If  the  court 
bas  acted  without  jurisdiction  or  has  tran- 
scended its  powers,  the  petitioner  will  be 
discharged  from  Imprisonment  as  a  result  of 
its  unanthorized  action  as  well  after  as  before 
tlnal  Judgment"  Works.  Courts  &  Jur.  fi  82, 
Tff.  639-Ml.  047.  In  reference  to  the  juris- 
diction Incident  to  the  Issuance  of  this  writ; 
it  is  obserred  that:  "In  a  ''general  sense,  this 
jorlsdiction  Is  appellate  In  its  nature.  The 
eipretslon  *appellate  jurisdiction'  has  been 
defined  to  be  tbe  jtower  of  one  tribunal  to 
reriew  the  proceedings  of  another.'  •  •  * 
It  is  not,  strictly  speaking,  a  power  of  revi- 
aion,  which  Includes,  properly,  the  power  to 
affirm  or  reverse  the  Judgment  or  order,  and 
so  eetatMsh  or  destroy  It  but  a  power  to  ar- 
rest the  execution  of  a  void  Judgment  or 
order.  It  acts  directly  on  the  effect  of  the 
Judgment,  to  wit.  the  ImprlsMiment,  but  only 
collaterally  on  tbe  Jndgment  Itself.  The  juris- 
diction, therefore^  under^the  writ  of  habeas 
corpus,  oTtr  the  judgment  or  order  relied  on 
to  Justly  the  Imprisonment  Is  only  collater- 
ally appellate.  •  •  •  If  It  appears  clearly 
that  the  fact  for  which  the  party  Is  committed 
ii  no  crime,  •  *  *  the  court  discharges. 
*  *  *  A  proceeding  defective  for  Irregulari- 
ty and  one  Tdd  for  Illegality  may  be  reversed 
npoD  error  or  certiorari,  but  It  Is  the  latter 
defect  only  which  gives  authority  to  dis- 
charge tm  habeas  corpus.  *  •  *  illegality 
is,  properly,  predlcable  of  radical  defects  only, 
ind  lignlfles  that  which  Is  contrary  to  the 
principles  of  law,  as  distinguished  from  mere 
rules  of  procedtne.  It  denotes  a  'complete 
defect  In  the  proceedings.*  •  *  *  When 
the  cause  of  commitment  Is  shown,  and  the 
prisoner  Is  found  In  custody  of  a  court  of 
competent  Jnrisdlctlooi,'  not  Illegally  asserted, 
the  writ  has  fulfltled  its  office,  and  tbe  prls- 


I  oner  should  be  remanded."  Hurd,  Hah.  Corp. 
I  pp.  324-328,  333. 

I  In  a  recent  recognized  work  of  merit  It  Is 
I  stated:  "The  writ  of  habeas  corpus  Is  a  high 
prerogative  vrrit  known  to  the  common  law, 
the  great  object  of  which  Is  the  liberation  of 
th<«e  who  may  be  Imprisoned  without  suffl- 
dent  cause.  It  Is  In  tbe  nature  of  a  writ  of 
error  to  examine  the  legality  of  tbe  com- 
mitment. It  Is  the  proper  remedy  for  every 
tmlawful  Imprisonment,  t>oth  In  civil  and 
criminal  cases.  The  writ  Is  the  remedy 
which  the  law  gives  for  tbe  enforcement  of 
the  civil  right  of  personal  liberty.  While  It 
becomes  necessary  oftentimes  to  resort  to  It 
where  enforcement  of  the  laws  for  the  pun- 
ishment of  crime  has  been  attempted,  yet  the 
proceeding  under  the  writ  Is  not  to  Inquire 
Into  the  criminal  act  which  Is  complained  of, 
but  the  right  to  liberty  notwlthstapdlng  the 
act  *  *  •  The  writ  of  habeas  corpus  has 
not  been  given  for  the  purpose  of  reviewing 
judgments  or  orders  made  by  a  Judge  or 
court  or  officer  ax!tlng  within  their  jurisdic- 
tion. To  put  It  to  such  a  use  would  be  to 
convert  It  into  a  writ  of  error,  and  confer 
upon  every  officer  who  has  authority  to  is- 
sue the  writ  appellate  Jurisdiction  over  the 
orders  and  judgments  of  the  highest  political 
tribunals  In  the  land.  It  Is  well  settled  that 
habeas  corpus  cannot  be  put  to  such  use. 
and  that  Its  functions,  where  the  party  who 
has  appealed  to  Its  fUd  Is  In  custody  tmder 
process,  do  not  extend  beyond  an  inquiry  In- 
to tbe  Jarlsdiction  of  the  court  by  which  It 
was  Issued,  and  the  validity  of  the  process 
upon  Its  face.  *  *  *  It  Is  only  when  the 
court  announces  a  judgment  In  a  criminal 
case  which  Is  not  authorized  by  law  under 
any  circumstances  in  the  particular  case 
made  by  the  pleadings,  whether  the  trial 
court  has  proceeded  regularly  or  otherwise, 
that  judgment  can  be  said  to  be  void,  so  as 
to  justify  the  dlschanre  of  the  defendant 
held  In  custody  by  such  judgment  •  •  * 
If  the  court  which  renders  a  judiri>Qent  has 
not  jurisdiction  to  render  It  either  because 
the  proceedings  or  the  law  under  which  they 
are  taken  is  nnconstltntlonal,  or  for  any  oth- 
er reason,  the  judgment  Is  void,  and  may  be 
questioned  collaterally;  and  a  defendant  who 
Is  Imprisoned  under  and  by  virtue  of  It  may 
be  discharged  from  custody  on  habeas  cor- 
pus. *  *  *  As  the  laws  of  congress  are 
only  valid  when  they  are  within  the  constl- 
tntlonal  power  of  that  body,  the  validity  of 
the  statute  under  which  a  prisoner  Is  held 
In  custody  may  be  inquired  into  under  a 
writ  of  habeas  corpus,  as  affecting  the  juris- 
diction of  the  court  which  ordered  his  Im- 
prisonment •  •  •  The  mere  decision  of 
a  trlbunaL  however,  that  It  has  authority  to 
try  and  determine  a  case,  when  no  such  pow- 
er exists  In  the  court  does  not  give  it  tbe 
power.  Its  jndgment  may  be  questioned 
anywhere  for  want  of  Jurisdiction.  The  ju- 
risdiction of  a  court  can  never  depend  up<m 
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Its  dedaltm  upon  merits  of  a  case  brought 
before  It,  but  upon  Its  right  io  hear  and  de- 
termine  It  at  all.**  SeetionB  SIO.  811,  822,  1 
Bailey,  Jnr.  In  Ulnstratlon  the  quotation 
made  from  the  section  last  tited,  moition  Is 
made  In  another  section  of  a  case  which 
arose  In  Pennsylvania,  where  an  unsigned 
paper  purporting  to  be  a  last  will  was  ad- 
mitted to  probate  by  a  decree  entered  to  that 
effect;  and  In  that  state  such  a  decree  Is 
held  jodlclal  and  conclnslve,  after  five  years 
have  elapsed,  as  to  the  real  estate  disposed 
of  by  It,  and  no  appeal  taken;  and  no  ap- 
peal was  taken  In  that  caB&  niereupou 
plaintiff,  claiming  titie  under  tiie  wUL, 
brought  ejectment,  and  recoreied  In  the  trial 
conrt;  but  on  appul  to  the  supreme  court 
ft  appeared  on  the  recwd,  frcon  the  testi- 
mony of  the  subscribing  witnesses,  that  "the 
deceased,  died  before  he  signed  and  sealed 
the  same,  and,  further,  that  the  deceased 
was  at  the  time  of  so  making  his  will  of 
twund  and  disposing  mind  and  memory," 
etc.  And  upon  this  It  was  ruled  that  on  the 
fwegolng  facts,  the  register  was  without  Ju- 
risdiction, and  bis  decree  admitting  to  pro- 
bate the  unsigned  writing  void;  Justice  Wil- 
liams saying:  "If  the  conrt  has  no  Jurisdic- 
tion, It  Is  of  no  consequence  that  the  pro- 
ceedings have  been  formally  conducted,  for 
tb^  are  coram  non  Judice.  If  auch  want  of 
jurisdiction  appear  upon  the  record.  It  can 
be  taken  adrantage  of  at  any  time  and  In 
any  court,  where  the  conduslTeness  of  the 
judgment  Is  the  subject  of  Judicial  inquiry. 
The  reason  for  this  is  found  In  the  fact  that 
the  record  of  the  Judgment  bears  on  Its  face 
the  proof  of  its  illegality,  and  shows  the 
want  £(t  power  in  the- tribunal  to  render  it. 
When  it  is  offered  as  a  concluslTe  adjudlcap 
tlon  between  the  parties,  an  inspection  shows 
It  IB  not,  because  the  court  had  no  power  to 
make  an  adjudication.  The  adjudication  of 
the  register  was  conforred  by  statute.  Within 
these  limits  his  decrees  are  «m(duslTe^  Out- 
aide  of  them  he  Is  without  any  anthorl^  to 
make  a  decree,  and  his  decree,  if  made,  Is  a 
nullity."  Wall  Wall,  12S  Pa.  St  S46,  16 
AtL  508,  Cited  in  section  10,  1  Bailey,  Jur. 
Speaking  again.  In  another  place,  of  the  ques- 
tion of  Jurisdiction  as  affected  by  that  of 
unconstitutionality,  the  same  author  express- 
es hims^  thus:  "It  is  conceded,  as  a  gen- 
eral rule,  that  a  court  of  general  Jurisdic- 
tion has  the  power  to  decide  all  qosstions  of 
law  that  may  arise  in  the  particular  case; 
that  the  question  of  the  validity  of  any  law 
that  may  be  applicable  must  be  decided, 
when  the  question  Is  raised,  In  tiie  first  in- 
stance by  the  court  which  Is  proceeding  with 
the  trial.  It  Is  purely  a  question  of  law,  yet 
the  courts  quite  generally  hold  the  doctrine 
that  proceedihgB  under  an  unconstitutional 
law  are  absolutely  void;  that  the  act  being 
Told,  has  no  effect  to  confer  Jurisdiction; 
that  the  pow»  to  determine  Is  wanting; 
therefore  any  decision  the  court  may  make 


is  without  the  power  to  make  It  and  must 
be  void."  1  Bailey.  Jur.  |  IS. 
In  a  very  compr^ienslTC  text-book,  the  na- 
\  tnre,  maxfie,  and  functions  of  the  writ  in 
!  question  are  exhansttyely  treated.  Amcmg 
[  other  tilings,  it  Is  said:  "Hie  writ  of  habeas 
'  cnpos  is  a  high  pr^gatire  writ  giroi  by 
the  common  law,  fmd  of  autluwlty  para- 
mount to  that  of  all  otiier  writs,  Ute  the  pmv 
pose  of  effecting  a  speedy  rdease  ol  die  sub- 
ject or  dtizm,  whether  an  infant  or  a  person 
of  full  age.  from  any  Ul^al  restraint  of  his 
liberty.  •  *  *  The  writ  Issaea  ex  deblto 
Justitiie,  as  a  matter  of  ^ht  bat  not  as  a 
matter  of  course;  for  the  authorities  are 
unlfwm  In  holding  that  suffldait  probaUe 
cause  must  be  shown  to  enable  the  court  to 
form  some  Jndgmrait  In  the  eaae^  and.  it  It 
appears  fnHn  the  petitioner^  statement  tiuit 
tb«re  Is  no  sofflcloit  graond  fw  hla  dis- 
charge, the  court  should  not  Isaoe  tiie  writ 

*  *  *  A  person  who  la  in  custody  under  a 
warrant  or  commitment  on  a  criminal  charge, 
before  indlctmoit  may  have  a  writ  of  ha- 
beas corpus  for  the  purpose  of  an  inquiry 
into  the  legality  of  his  detention  and  to  ^m- 
cure  his  release.  In  case  It  appears  that  he  Is 
illegally  detained.  The  grounds,  among  oth> 
era,  on  which  a  discharge  will  be  granted 
under  this  head,  are  want  of  Jurisdl^on  or 
power  In  the  committing  magistrate  to  make 
the  commitment  failure  to  Indlot  for  the  of- 
fense charged  within  the  time  prescribed  by 
statute,  that  no  criminality  Is  attached  by 
law  to  the  acts  charged,  and  radical  defects 
In  the  commitment  •  *  •  Even  after  In- 
dlctm^t  has  been  found,  and  the  party  is 
held  In  custody  to  respond  to  the  charge 
against  him,  he  may  still  question  the  legal- 
ity of  audi  detention  by  means  of  the  writ 
of  habeas  corpus,  and  may  procure  his  dis- 
charge If  It  appears  that  he  Is  Ulesally  de- 
tained, as  where  the  offense  charged  was 
not  committed  within  the  JurisdlctkMi  where 
the  indlctmeht  was  found,  m  where  the  court 
in  which  thjb  proseentitm  la  pending  has  no 
Jurisdiction  I  of  the  offense  charged;  but  no 
matter  of  ^defense'  on  the  tecta,  howoTer 
clear,  can  /be  thus  determined  In  advance. 

•  •  •  W-  person  who  Is  in  custody  by 
virtue  of  any  Jw^mokt  or  order  of  court 
may  be  discharged  therefrom  on  habeas  c<H^ 
pus  In  as^  case  where  the  court  whether 
it  was  ope  of  general  or  limited  Jurtodic- 
tion.  did  I'not  for  any  reason  have  Jurisdic- 
tion of  the  person  of  the  defradant  or  of 
the  subj^ctmatter  Involved,  dvll  or  crim- 
inal, so  that  the  Judgment  would  be  hdd 
vcrid  on  'c(^teral  attack,  or  If  the  process 
under  which  the  party  Is  in  custody  is  void 
for  any  reuon.  *  *  *  A  conviction  un- 
der an  unconstitutional  statute  Is  generally 
considered  void,  so  that  the  i^isiMier  may  be 
dlschsi^ed  txom  custody  under  It  by  habeas 
corpus.  *  •  *  If  the  acts  of  which  the 
defendant  was  convicted  are  not  criminal 
in  law,  the  Judgment  Is  void,  and  a  person 
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vbo  IB  Imprisoned  under  It  may  be  dlacbar- 
ged  m  Imbeaa  oorpna.  •  •  *  But  It  is 
ao3j  -wheD.  tbe  eonrt  pronounces  a  Judgment 
which  la  not  authorised  by  lav  nnder  any 
drcnmstances  In  the  particular  case  made 
by  the  pleadings,  whether  the  trial  has  pro- 
ceeded regularly  or  otherwise,  that  such 
jsdgment  can  be  said  to  be  yoSA,  bo  as  to 
justify  the  discharge  of  the  defendant  h^ 
in  custody  by  It"  ID  Am.  &  Eng.  Enc.  Law, 
pp.  IM.  15S.  157,  161-163,  166,  168,  ITO. 

I  have  thus  given  in  outline  and  in  mh- 
stance  the  chief  points,  properties,  and  taoc- 
tions  of  the  writ  of  habeas  corpus,  and  of 
the  jnrisdictlon  of  tlie  courts  In  relation  there- 
to and  In  connection  therewith,  as  set  fortii 
in  tbe  leading  text  writers,  as  heretofore 
quoted.  True  It  Is  that  there  are  stnne  au- 
thorities opposed  to  the  views  contained  In 
those  I  have  quoted,  but  I  am  persuaded  that 
the  great  cnrroit  of  authority  flows  In  fin 
dlrectloa  Indicated  In  the  qnotatlmis  I  have 
made,  and  that  the  current  of  cmnmon  sense 
and  commm  reason  flows  towards  tbe  same 
point  of  the  compass,  to  say  nothing  of  the 
sRcred  prlndiries  of  personal  liberty  which  the 
great  writ  of  habeas  corpus  was  dedgned  to 
protect  and  preserre  against  all  Illegal  aa* 
sautta,  whetber  made  by  laymen,  ministerial 
or  Judicial  officers,  or  the  orders  or  Judg- 
mmts  of  courts.  In  discussing  the  InTalidlty 
of  acts  repugnant  to  Qie  constitution.  Judge 
Gool^  aaya,  wltti  his  accustomed  force: 
**Wlien  a  statute  1b  adjudged  to  be  tmconstitn- 
tlonal.  It  Is  as  If  It  had  never  been.  Rights 
cannot  be  built  ttp  imd«  It,  contracts  whldi 
dep«id  vpcHi  It  tm  their  consideration  are 
Told.  It  eonstttntea  a  protectlw  to  no  one 
who  has  acted  under  It  and  no  one  csn  be 
punUhed  for  baving  refused  obedience  to  It 
before  the  deddoo  was  made.  And  what  Is 
true  of  an  act  Told  In  toto  Is  true,  also,  as  to 
any  part  of  an  act  wtal^  Is  found  to  be  im< 
eonstftntlonal,  and  whldi  consequently  Is  to 
be  regarded  as  having  never  at  any  time 
bem  possessed  of  any  legal  force."  GocOey, 
Const  lam.  (fltb  Bd.)  p.  222.  This  quotation 
waa.  In  substance,  ad(H»ted  and  ajqidled  by 
thia  court  where  It  was  held  that  the  act 
of  lfl06  being  unconstitutional,  the  repeal- 
ing dauM  of  that  act  which  repealed  "aU 
acta  or  parta  of  acts  inamsistent  m  in  caor 
fllct  with  the  foregoing  section"  bad  no  effect 
OB  audi  onconstltntlonal  law,  because  of  Its 
being  *'a  nnlllly."  and  therefwe  there  was 
nothing  on  which  the  repealing  danse  could 
operate,  because  tSun  was  no  law  In  ex- 
istence which  ODuld  be  Inconsistent  or  In  cihi- 
fliet  with  an  act  voU  reason  of  Its  uncon- 
stltntltHiality.  State  t.  Tftomas,  138  Mo., 
loe.  dt  98;  89  S.  W.  4U.  Toucblug  the  same 
thought  of  the  nullity  whldi  results  In  either 
procesa  or  Judgment  where  the  stattite  on 
which  tbe  proceedings  are  based  Is  oncon- 
stltntlonal. 3b.  Justice  Bradley,  In  passing 
Judgment  In  a  habeas  corpus  case,  made, 
.uDcmg  others,  tbe  foUowtng  observations: 
"The  validity  of  the  Judgments  is  assailed 


;  on  tbe  ground  that  tbe  acts  of  coDgress  under 
I  which  the  Indictments  were  found  are  nncon- 
stltutlonaL   If  this  position  Is  well  taken,  it 
affects  tbe  foimdatlon  irf  the  whole  proceed- 
ings. An  unctmstltutlonal  law  Is  void,  and  Is 
as  no  law.  An  (Aoue  created  by  it  is  not 
'  a  crime.  A  convtctlm  under  It  is  not  merely 
I  ernnwous,  but  la  Illegal  and  void,  and  cannot 
I  be  a  le^  cause  of  Imprisonment  It  Is 
true.  If  no  writ  of  ernv  lies,  the  Judgment 
I  may  be  flnal,  in  the  sense  that  there  may  be 
I  DO  means  of  revendng  It  But  personal  lib- 
1  erty  Is  of  SO  great  moment  In  tbe  eye  of  the 
;  law  that  the  Judgment  of  an  Inferior  court 
affecting  It  Is  not  deemed  so  cntdurtTe  but 
i  that  as  we  have  seen,  the  question  of  the 
conrt^s  authority  to  try  and  Imprison  the  party 
may  be  reviewed  In  habeas  corpus  by  a 
superior  court  or  Jtidge  having  anthortty  to 
award  the  writ  We  are  satisfied  the  present 
is  one  of  tbe  eases  In  which  tbe  eaact  Is  au- 
ttiorlzed  to  take  such  Jurisdiction.  We  think 
80  because.  If  the  laws  are  unconstltntional 
and  void,  tbe  circuit  court  acquired  no  Ju- 
risdiction of  tbe  causes."   Bx  parte  Slebold, 
100  n.  8.  871.  26  L.  Bd.  n7.   Bepeated  af- 
firmances of  that  doctrine  have  occurred  in 
tlw  federal  suprane  court  And  it  was  held 
In  that  case  that  tbe  question  of  thA  consti- 
tutionality of  the  lam  Invtdyed  In  that  case 
was  good  ground  for  tesuance     the  supreme 
court  of  the  writ  ot  habeas  corpus  to  inquire 
Into  the  legality  of  the  Imprisonment  under 
a  conviction  resting  for  Its  basis  m  such 
[  laws.  l?be  doctrine  announced  In  Slebold's 
I  Case  has  since  beat  f<dIowed  by  the  federal 
I  courts  and  most  of  tbe  Mate  courts,  sudi  as 
had  not  prerlondy  taken  the  same  view  of 
the  matter.  This  Is  true  of  Michigan.  Ne- 
twaska,  Texas,  Iowa,  and  Missouri.  In  Wis- 
oimsin  a  person  convicted  and  sentenced  un- 
d«r  an  uncoD8titutI<»ml  law  was  dlacbaiged 
m  a  writ  of  habeas  corpus  Issued  by  a  court 
commissioner.  State  v.  Ryan,  70  Wis.  fl76, 
86  N.  W.  628.   In  an  eariler  case  In  that 
!  state  On  re  Bldied,  1  N.  W.  176).  Byan.  C. 
J.,  In  delivering  the  fv>inlon  of  the  court 
after  remarlclng  that  where  the  prtscner  Is 
held  by  legal  process  the  writ  of  habeas  cor- 
i  pus  raises  only  the  question  of  the  Jurisdic- 
tion of  the  court  or  oi&oev  to  Issue  the  pro- 
cess of  arrest  held  that  Inasmuch  as  the 
Justice  of  the  peace  had  no  autliori^  to 
cause  the  arrest  of  a  person  for  an  offense 
committed  in  another  county,  consequently 
such  persons  were  entitled  to  tbelr  discharge 
I  tm  habeas  corpus. 

In  this  state  tbe  writ  of  habeas  cwpns  has 
frequently  Issued  for  the  purpose  of  detwmln- 
mg  the  constltuticmaltty  of  statutes  Involved 
in  Bucb  litigation.  Bx  parte  Slater,  72  Mo. 
102;  Bx  parte  Maimaduke,  01  Ma  228,  4  S. 
W.  91;  Ex  parte  Swann,  96  Mo.  44,  »  S.  W.  10; 
In  re  Thompson,  117  Mo.  83,  22  8.  W.  863; 
Ex  parte  Wofddridge,  80  Ma  App.  612.  It  Is 
asserted  In  the  opinion  now  being  discussed 
that  there  was  no  express  ruling  made  either 
In  Swann's  Case,  or  In      parte  Marmadnk' 
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or  Is  Re  Thompson,  on  tbat  point  of  the  oa- 
constltutloaallty  of  a  statute  rendering  all  pro- 
ceedings thereunder  rold.  It  was  not  neces- 
sary that  this  court  should  In  terms  state  that 
It  had  authority  to  teat  the  constitutionality 
of  a  statute  by  means  of  a  writ  of  habeas 
corpus.  The  very  fact  that  It  Issues  the  writ, 
and  that  it  hears  and  determines  the  cause, 
either  by  diacharging  the  petitioner  or  else  by 
remanding  blm,  is,  In  and  of  Itself,  an  impUed 
declaration  of  authority  to  take  either  alterna- 
tive indicated.  I  do  not  suppose  that.  In  the 
whole  range  and  realm  of  Juri^rudence,  an 
instance  can  be  found  where  a  court  issuing 
a  writ  of  replevin  or  attachment  or  injunction 
or  habeas  corpus,  or  what  not,  has  seen  fit  to 
declare  it  had  authority  to  do  so.  In  such 
circumstances  the  issuance  of  the  writ  is  an 
assumption  of  Jurisdiction  thus  to  lasne  it, 
and  of  the  propriety  of  its  Issuance.  Bouldln 
T.  Bwart  6S  Mo.,  loc  dt  386;  Bx  parte 
Kougres  (Wyo.)  19  Pac  442;  State  t.  Pey- 
ton, 32  Mo.  App.  C22;  State  T.  Fleming,  147 
Mo.,  loc.  dt.  12,  44  8.  W.  758.  "Hence  any 
steps  taken  in  an  application  of  the  law  to  all 
the  facts  disclosed  by  the  record  necessarily 
Implies  an  adjudication  of  the  right  to  take 
that  step."  Section  62,  Van  Fleet,  Cdl.  At^ 
tack.  "The  assumption  of  Jurisdiction  and 
the  exercise  of  authority  is  a  decision  npon 
the  question  of  notice,  without  any  formal  &a- 
try  declaring  the  notice  soffldent  So.  where 
an  objection  waa  made  to  the  right  of  the  cir- 
cuit Judge  to  sit  In  the  probate  court,  his  as- 
suming to  act.  Ignoring  the  objection,  is  an 
adjudication  of  his  right  to  do  so."  Id.;  Up- 
degratr  v.  Pahner,  107  Ind.  181,  6  N.  E.  363; 
Jackson  v.  State,  104  Ind.  51B,  3  N.  B.  863; 
Landon  t.  Oomet,  62  Mich.  80,  28  N.  W.  788. 
But  the  cases  mentioned  do  more  than  impli- 
edly assert  the  authority  to  act,  and  the  pro- 
prie(7  of  the  court's  acting  in  the  premises. 
For  instance:  In  Marmaduke's  Case  It  was 
held  in  the  majority  opinion  that  section  4031, 
Rev.  St.  1879,  was  not  In  contravention  of 
tliat  provision  of  the  constitution  (section  22, 
art  2)  which  gives  the  right  to  the  accused 
to  "have  process  and  compel  the  attendance  of 
witnesses  in  his  behair*;  and,  so  holding.  It 
was  further  held  that  the  warden  of  the  peni- 
tentiary was  guilty  of  no  contempt  of  the 
criminal  court  of  St.  Louis  in  refusing  to  obey 
a  writ  of  habeas  corpus  ad  testiScandum  by 
producing  before  that  court  the  body  of  Fred- 
erick Whitrock,  a  convict  then  In  the  peniten- 
tiary, and  the  warden,  having  berai  arrested 
by  the  sheriff  of  Cole  county  on  an  attachment 
Issued  by  the  criminal  court,  was  discharged 
on  habeas  corpus.  In  that  case  you  will  note 
that  whether  section  408  was  a  constitutional 
law  was  the  hinge  on  which  turned  whether 
the  warden  was  guilty  of  contempt.  Being 
held  constitutional,  bis  dlscha^  followed. 
And  In  that  case  you  will  note  further  that 
the  writ  of  attachment  Issued  from  a  court  of 
competent  Jurisdiction,  and  was  fair  and  regu- 
lar on  its  face,  and  the  warden  was  arrested 
on  tt;  and  yet  this  court,  notwitiistandlng 


that  fact  thought  the  writ  of  "habeas  corpus 
had  a  place  hi  his  case."  In  Swann's  Oaae  It 
was  ezpmaly  determined,  on  a  demurrer  to 
the  return  to  the  writ  of  habeas  corpus,  that 
the  local  option  law  was  not  a  local  or  qiedal 
law,  within  the  meaning  of  section  DS  of  artl- 
de  4  of  the  constitution,  nor  a  delation  of 
legislative  power,  nor  did  it  violate  the  above 
section  of  the  constitution  in  regard  to  that 
provision  about  enacting  a  local  or  special  law 
by  the  partial  repeal  of  a  general  law,  nor 
did  It  contravene  section  1  of  artlde  14  of  the 
federal  constitution.  And  upon  this  the  re- 
turn was  held  snffldent  and  the  prisoner  re- 
manded. If  remanded  because  of  the  law  be- 
ing hdd  constitutional,  it  neoeasarily  and  in- 
evitably follows  that  if  unconstitutional  tbe 
pris(»ier  must  have  bera  dlscha^ed.  In 
Thomson's  Case  the  point  involved  was 
whether  section  8849.  Rev.  St  1888^  ravect- 
iug  vagrante,  was  omstitntionaL  That  sec- 
tion of  chapter  169  authorlEed  that  the  person 
whom  the  Jury  found  to  be  a  vagrant  Bhoul<l 
be  k^t  In  the  custody  of  the  sheriff,  and  then, 
after  three  days'  notice,  hired  out  at  the  court- 
house door  for  six  months,  etc.  In  the  course 
of  the  opinion  in  that  case  It  Is,  among  other 
things,  said:  "Section  2  of  article  1  of  the  con- 
stitution of  this  state,  adopted  July  4,  1865. 
declares  'that  there  cannot  be  In  this  state 
either  slavery  or  involuntary  servitude,  except 
In  punishment  of  crime,  whereof  the  party 
shall  have  been  duly  convicted.'  This  section 
has  now  become  section  81  of  artlde  2  of  our 
present  constitution,  and  la  substantially  a 
literal  transcript  of  a  like  provision  contained 
In  the  ordinance  of  1787,  penned  by  the  hand 
of  Thomas  JeflTerson;  and  this  Is,  In  sub- 
stance, section  1  of  the  thirteenth  amendment 
to  the  constitution  of  the  United  States. 
*  *  *  So  that  the  constituent  elonents  of 
this  case  are:  Imprisonment  punishment, 
and  involuntary  servitude,  without  any  chai^, 
proof,  or  legislative  enactment  establishing 
the  act  of  petitioner  to  have  been  a  crime. 
The  qoestion  th^  is,  can  a  statute  which  au- 
thorizes such  proceedlnfi^  as  are  here  brought 
under  review  stand  before  the  prohibttlomi  at 
our  state  and  federal  constitutions?  •  • 
The  opinion  then  concludes:  "The  premises 
considered,  we  hold  that  the  law  under  which 
petitioner  Is  restrained  of  his  liberty  contra- 
venes the  constitution  of  the  United  States 
and  of  this  state,  and  he  Is  therefore  entitled 
to  be  discharged,  and  it  is  so  ordered."  In 
re  Thompson,  117  Mo.  83.  22  S.  W.  863. 

If  these  cases  do  not  contain  express  rul- 
ings as  to  the  constitutionality  of  the  re- 
spective statutes,  and  recognise  habeas  cor- 
pus as  the  appropriate  remedy  In  such  cir- 
cumstances, then  the  power  of  our  vernacu- 
lar to  convey  our  meaning  has  been  greatiy 
curtailed.  They  certainly  did  not  follow  the 
Harris'  Case,  and  others  of  that  Ilk.  Now. 
I  will  take  up  the  other  cases  which  have 
been  mentioned,  and  see  what  they  amount 
to,  and  in  what  they  differ  from  those  ana- 
lyzed above: 
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Slater's  Case,  72  Mo.  102.  lavolTed  the 
coii8tltiitionaUt7  of  section  1804.  Bev.  St 
1878^  which  Is  substantlallr  Identical  with 
section  42.  p.  848,  Oen.  St  1865.  That  sec- 
tion mads  proTlslon.  as  was  lawful  under 
the  constitution  of  1865,  that  In  case  a  crime 
were  committed  In  a  county,  and  no  Indict- 
ment could  be  found,  it  derolred  on  the 
circuit  Judge  to  have  the  cause  certified  to 
another  county,  where  an  Indictment  could 
be  found.  Section  12,'  art.  11,  Const.  18^. 
In  that  case  It  was  determined  that  though 
section  1804  was  a  valid  law  under  the  con- 
stltution  of  1865,  jet,  tn  conseque»ice  of  the 
ebange  effected  by  the  constitution  of  1875, 
the  constltutloa  of  18Si  was  abolished  by 
tbe  constitution  of  1875,  wblcb  made  pro- 
vision only  for  finding  Indictments  In  tbe 
<*onnty  of  tbe  crime  committed.  The  Indlct- 
waA  In  that  case  showed  "upon  its  face  that 
it  was  preferred  by  a  grand  Jury  of  Scot- 
land countyt  and  charged  the  offense  not  to 
liave  beat  committed  in  said  county,  but  in 
Clark  count7'"  And  concerning  section 
1804.  supra,  la  dellTerlng  tbe  opinion,  this 
<'onrt  remarked:  "We  are  of  oplidon  that 
this  statutory  provision  Is  utterly  nun  and 
rfrid.  for  tbe  reason  that  it  undertakes  to 
fleprlve  a  person  of  tbe  constitutional  right 
•■onf erred  upon  him  by  section  12,  supnr,  of 
tbe  ccHistitution.  which  section,  sa  we  have 
shown,  gives  to  every  poson  charged  with 
a  felony,  before  be  can  be  tried,  the  right  to 
have  the  charge  preferred  In  an  Indictment 
found  by  a  grand  Jury  of  the  county  where 
the  offmse  was  committed.  While  the  con- 
stitution gives  this  rlgbt  to  every  person, 
the  statute  in  question  takes  It  away  and 
denies  it  to  some  persons.  While  tbe  con- 
stitution declares  that  a  person  charged  with 
a  felony  can  only  be  tried  after  an  accusa- 
tion has  been  made  upon  the  oaths  of  the 
grand  Jury  of  the  county  where  the  crime 
was  committed,  tbe  statute  in  question  de- 
dares,  on  the  contrary,  that  a  person  char- 
ged with  -a  felony  may  be  tried  upon  an 
accusation  preferred  upon  the  oatbs  of  tbe 
grand  Jury  oC  another  and  different  county 
than  the  one  where  the  crime  cfaai^^  was 
committed.  The  statute  being  thus  In  di- 
rect conflict  with  die  constitution,  which  can 
in  no  way  be  reconciled,  mast  therefore  fall 
and  be*  considered  as  no  law."  And  upon 
tbe  ground  of  tbe  unconstitutionality  of  sec- 
tion 1804  the  prisoner  was  discharged  on 
babeas  corpus.  Tbe  above  case  announces 
tbe  very  doctrine  nded  In  Slebold's  Case, 
heretofore  cited.  In  Betburum*s  Case.  66 
Mo.  645,  the  prisoner  would  have  beoi  dls- 
cha^^  op  babeas  corpus  but  for  the  pass- 
age of  a  law  which  permitted  the  resenten- 
cing of  the  prisoner,  and  this  was  dcme, 
whereby  tbe  excess  of  punishment  was  ob- 
viated and  tbe  prisoner  was  remanded.  But 
the  writ  was  granted  In  that  case  In  order 
to  ttat  the  constitutionality  of  that  remedial 
and  error-correcting  law.  In  Ex  parte  Page. 
49  Mo.  291,  tbe  excessive  sentence  proved 


fatal  (m.  habeas  corpus,  and  the  ^soner  was 
discharged.  This,  of  course,  occurred  ^or 
to  tiie  curative  act  above  mentioned;  and 
the  dlschai^e  of  the  prisoner  was  ordered 
by  reason  of  the  fact  that  the  Jurlsdlctlan 
of  the  court  had  been  ^seeded,  etc.,  and  by 
reason  of  tbe  further  fact  that  tbe  process 
was  not  suthorized  by  any  provision  of  law. 
Wag.  St  S  86,  p.  600.  And  In  that  case  tbe 
conrt  is  careful  to  point  out  that  if  the  fact 
of  excess  of  Jurisdiction  lay  dehors  the  rec- 
ord, this  conrt  could  not  Interfere  In  the 
manner  prayed,  but  inaunuch  as  the  excess 
of  sentence,  etc.,  appeared  on  tbe  face  of 
the  record,  habeas  corpus  was  the  proper 
remedy.  Ex  parte  Snyder,  64  Uo.  58,  was 
one  where  the  court  was  organized  by  a  valid 
law,  but  the  law  of  Its  organisation  was  nec- 
essarily, though  not  In  terms,  abolished  by 
the  ad(q;)tlon  of  the  constitution  of  1876,  to 
which  the  law  eatabUshlng  the  probate  and 
criminal  conrt  of  Cass  county  became  re- 
pugnant; and  after  ttiat  tbe  trial  of  Snyder 
occurred,  and  upon  this  it  was  held  he  was 
^titled  to  his  discharge  on  habeas  corpus, 
as  there  was  no  statute  left  In  existence  es- 
tablishing the  court  aforesaid.  But  If  It  be 
true,  as  stated  in  Slebold's  Case,  that  "an 
unconstitutional  law  Is  void  snd  is  as  no 
law,"  and  if,  as  stated  in  Slater's  Case,  a 
similar  statute  is  to  be  "considered  as  no 
law,"  bow  can  Snyder's  Csse,  being  a  convic- 
tion in  a  court  organized  under  an  abolished 
law,  be  made  to  differ  from  a  conviction  in 
a  court  validly  organized,  but  based  on  an 
unconstitutional  law?  Point  out  tbe  differ- 
ence if  yon  can.  In  HarrliT  Case.  47  Mo. 
164,  It  was  held  that  an  arrest  of  a  person 
under  an  unconstitutional  law  could  not  be 
reviewed  or  relieved  by  habeas  corpus  and 
this  on  the  ground  that  our  statute  on  that 
topic  contained  no  provision  for  that  kind 
of  a  case;  referring  to  section  3S,  p.  680. 
Wag.  St  That  section  is  now  section  3578, 
Bev.  St  1889.  But  In  that  case  tbe  court 
did  not  consider,  as  it  did  afterwards.  In 
Page's  Case,  that,  If  the  arrwt  was  "not 
authorized  by  *  *  *  any  provision  of 
law,"  then  the  prisoner  was  entitled  to  bis 
disdurge;  nor  was  it  considered  that  if  the 
statute  were  unconstitutional,  there  could 
not  be  "any  provision  of  law,"  for  bis  arrest. 
But  the  whole  case  was  passed  over  lightly, 
without  any  reference  to  or  citation  of  au- 
thority; and  upon  that  case.  In  all  its  mea- 
'gemess,  rests  Boennlnghausen's  Case,  91  Mo. 
301.  1  S.  W.  761.  In  1854,  16  years  before 
the  Harris  Case  was  decided.  Chief  Justice 
Shaw  had  determined  that  a  conviction  on 
an  unconstitutional  law  was  void;  and  the 
chief  Justice  disposed  of  s  number  of  other 
cases  Involving,  la  one  way  or  another,  the 
validity  of  the  same  law,— actions  for  dam- 
ages, for  torts  In  enforcing  the  law.  prose- 
cutions for  violating  the  law,  etc.  Herricfc's 
Case  came  up  among  tbe  number.  He  had 
been  convicted  for  a  violation  of  the  law,  and 
sentenced  to  and  confln«l  la  the  commor 
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JalL  The  papers  were  "all  right  and  regu- 
lar." Herrlck  thereupon  sued  out  a  writ  of 
habeas  corpus,  and  his  cause  was  heard  and 
determined  along  with  the  rest  Of  that  the 
chief  justice  said:  "In  Herrlck's  Case  a 
question  was  made  by  the  attorney  general, 
whether  the  prisoner  could  be  relieved  on 
habeas  corpus,  even  if  the  conviction  la 
wrong,  and  whether  hla  remedy  Is  not  by 
writ  of  error  or  certiorari,  oa  the  authority 
of  Blip's  Case,  2  Pick.  172.  We  take  the 
distinction  to  be  this:  When  the  proceed- 
ings are  Irregular  or  erroneous,  if  the  court 
or  magistrate  has  Jurisdiction,  the  judgment 
la  voidable  only,  and  not  void,  and.  of  course, 
must  stand  good  until  reversed  or  annulled 
In  a  proper  course  of  proceeding,  by  a  court 
having  authority  to  revise  and  annul  it  But, 
where  it  appears  on  the  face  of  the  pro- 
ceedings that  the  magistrate  had  no  juris- 
diction, the  proceedings  are  wholly  void,  the 
commitment  Is  without  authority,  and  the 
party  committed  la  entitled  to  be  discharged 
from  his  imprisonment  without  reversal  of 
the  judgment  The  case  being  rightly  be- 
fore us,  the  court  are  all  of  opinion  that,  for 
the  reasons  already  given,  that  section  of  the 
law  under  which  the  conviction  was  bad  is 
unconstitutional,  and  therefore  the  judgment 
fs  void,  and  the  prisoner  Is  entitled  to  be  dis- 
charged from  custody."  Herrlck  v.  Smith, 
1  Gray,  49.  And  in  one  of  the  associate 
cases  (Fisher  v.  McGlrr)  it  was  ruled  that, 
where  an  officer  acted  on  a  warrant  appar- 
ently regular  on  Its  face,  though  ordinarily 
this  would  be  a  full  protection  to  the  officer 
making  the  seizure,  yet  this  would  not  be 
the  case  where,  owing  to  the  statute  being 
unconstitutional,  the  magistrate  bad  no  ju- 
risdiction, and  conseQuently  "the  process 
was  not  merely  voidable,  but  wholly  v«ld. 
The  officer  taking  property  under  it  has  no 
authority,  and  Is  therefore  liable  to  an  action 
of  trespass.  •  •  •  The  law  relied  on  for 
a  justification,  being  void,  gave  the  magis- 
trate no  jurisdiction  and  no  authority  to  is- 
sue the  search  warrant,  the  officer  cannot 
justify  the  seizure  under  it  And  therefore  an. 
action  lies  against  htm  for  the  taking."  1- 
Cray.  45,  46.  You  will  observe  In  the  above 
case  that  the  attorney  general  suggested  a 
doubt  as  to  whether  habeas  corpus  would  He, 
but  this  doubt  was  promptly  solved  by  the 
chief  justice  saying  that  as  "the  commit- 
ment Is  without  authority,  the  party  commit-, 
ted  is  entitled  to  be  discharged  without  re- 
versal of  the  Judgment"  In  1852  a  similar 
ruling  as  In  Herrlck's  Case  had  been  made 
on  circuit  by  that  eminent  judge,  B.  B.  Cur- 
tis, to  the  effect  that  if  a  statute  Is  In  con- 
flict with  the  constitution,  it  confers  no  ju- 
risdiction on  the  magistrate  who  acts  under 
It  Greene  v.  Brlggs,  1  Curt  311,  Fed.  Cas. 
No.  5,764. 

But  there  Is  an  earlier  original,  by  way  of 
authority  on  the  point  lu  hand,  than  any  of 
the  cases  I  have  recently  mentioned.  I  have 
already  quoted  this  sentence:  "For  If  the 


commitment  be  against  law.  aa  being  made 
by  one  who  bad  no  jurisdiction  of  the  causo, 
or  for  a  matter  for  which  by  law  no  man 
ought  to  be  punished,  the  courts  are  to  dis- 
charge him."  4  Bac.  Abr.  "B"  10.  Chief 
Baron  Gilbert  Is  thought  to  be  the  author  of 
that  sentence.  The  latter  part  of  the  rule 
there  quoted  1b  confined  to  cases  of  clear  and 
manifest  want  of  criminality  In  the  matter 
charged,  such  aa  render  the  proceedings  void. 
The  authority  commonly  cited  as  pertinent 
to  this  point  Is  Bushell's  Case,  decided  In 
1670.  There  12  jnrymen  (Busbell  among  the 
number)  were  convicted  "tvt  giving  a  verdict 
against  full  and  clear  evidence,"  whereby 
William  Penn  and  others,  charged  with  meet- 
ing in  a  conventicle,  were  acquitted.  Busbell 
and  his  associates,  being  Imprisoned  for  fail- 
ure to  pay  their  fines,  sued  out  habeas  corpus, 
and  were  discharged  on  the  ground  that  their 
conviction  was  void;  that  jurymen  could  not 
be  indicted  for  rendering  any  verdict  they 
chose.  Bushell's  Case,  Vaughan,  135;  s.  c. 
6  How.  St  Tr.  99,  T.  Jones,  13.  So  that  It 
Is  at  once  evident  that  Slebold's  Case  an- 
nounced no  new  doctrine  to  that  last  cited, 
unless  there  be  a  distinction  to  be  taken  be- 
tween an  absence  of  a  law  for  doing  a  cer- 
tain thing,  and  an  unconsUtutiooal  law, 
which  Is  no  law  at  all,  profeaaedlr  giving  per- 
mission to  do  that  thing. 

Our  right  to  the  writ  of  habeas  corpus  had 
its  origin  in  the  common  law,  and  though 
the  legislature  may,  to  some  extent  regulate 
the  Issuance  of  the  writ,  yet  It  cannot  take 
away  the  right  of  any  one  to  the  writ  or  the 
remedy  furnished  by  it  or  to  Umlt  restrict 
abridge,  impair,  or  stispend  It  in  any  degree, 
except  in  the  exigencies  specially  provided  for 
In  the  constitution.  The  authority  of  all 
other  writs  must  yield  to  the  authority  of  the 
writ  of  habeas  corpus.  Church,  Hab.  Corp. 
S  87.  But  our  constitution  provides  that  "the 
privilege  of  the  writ  of  habeas  corpus  shall 
never  be  suspended."  Article  2.  S  26.  Treat- 
ing of  this  question,  Judge  Cdbley  said: 
"When  the  constitution  gave  this  court  Juris- 
diction of  the  writ,  I  think  it  conferred  the 
same  full  powers  upon  the  court  as  repre- 
senting the  sovereignty  of  the  people,  which 
the  court  of  king's  bench  possessed  as  repre- 
senting the  crown  of  England.  Our  Jurisdic- 
tion does  not  depend  upon  the  statute,  and 
tbe  main  purpose  of  that,  here  as  in  England, 
Is  to  compel  tbe  performance  of  Judicial  and 
ministerial  duties.  Chancellor  Kent  says  (2 
Kent  Comm.  27),  "The  right  of  deliverance 
from  all  unlawful  Imprisonment  to  the  full 
extent  of  tbe  remedy  provided  by  the  habeas 
corpus  act  tof  81  Car.  II.,  c.  2],  is  of  common 
right.*  And  by  this  he  means,  as  the  con- 
text shows,  without  regard  to  the  cause  of 
Imprisonment,  so  that  It  be  unlawftU.  Tbe 
statute  does  not  give  the  writ,  but  renders  it 
more  effectively  and  actively  remedial.  I 
therefore  attach  no  special  Importance  to  the 
particular  wording  of  the  statute,  where  it 
speaks  of  the  cases  In  whlcb  tbe  wrtt  Is  to  be 
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Issued.  •  •  •  IE  the  statute  lacks  com- 
prebenslreness.  It  may  be  that  the  same  op- 
portnnltles  are  afforded  for  evasions  of  duty 
by  courts  that  existed  in  England  before  the 
statute  31  Car.  II.;  but,  until  a  disposition 
to  evade  duty  shall  be  manifest,  It  will  not 
be  Important  The  common-law  jorisdlctlon 
Is  ample.  As  it  came  from  no  statute,  it  Is 
not  confined  Id  Its  scope  to  any  prescribed 
limits,  but  Is  coextensive  with  the  cases  to 
which  Its  principles  can  be  applied,  and  In 
which  it  can  afTord  a  remedy.  I  am  aware 
of  nothing  which  limits  the  power  of  the 
court  i^on  this  writ  but  Its  capacity  to  give 
relief  In  the  particular  case  In  accordance 
with  the  settled  rules  which  govern  this  mode 
of  proceeding.  I  know  of  no  other  test  that 
can  have  determined  Its  Jurisdiction  at  the 
common  law,  and,  while  the  law  holds  the 
right  to  personal  liberty  in  the  same  high 
regard  as  now,  the  same  test  will  probably 
continue  to  be  applied."  In  re  Jackson,  16 
Mich.  417.  "Works  says:  "The  right  to  the 
writ  exists  independently  of,  and  cannot  be 
taken  away  by,  the  statute."  Courts,  p.  639, 
I  82.  Prof.  Minor  says:  "The  guaranties 
and  securities"  which  surround  this  writ 
"are  not  susceptible  of  being  evaded  or  modi- 
fied by  the  legislature;  that  Is,  not  legally." 
4  Minor,  Inst.  pt.  1,  416.  The  statute  of  New 
York  concerning  this  writ  underwent  elabo- 
rate discussion  In  People  v.  Liscomb,  60  N.  Y. 
5t^  by  Allen,  J.,  who  said:  "The  prohibition 
of  the  forty-second  section  of  the  habeas  cor- 
pus act,  forbidding  the  Inquiry  by  the  court 
or  officer  Into  the  legality  of  any  previous 
Judgment,  decree,  or  execution  specified  in 
the  twenty-second  section,  does  not,  ahd  can- 
not, without  nullifying.  In  good  measure,  the 
provisions  of  that  and  other  sections  of  the 
act,  take  from  the  court  or  officer  the  [>ower, 
or  relieve  blm  from  the  duty,  of  determining 
whether  the  process,  Judgment,  decree,  or  ex- 
ecution emanated  from  a  court  of  competent 
Jurisdiction,  and  whether  the  court  making 
the  Judgment  or  decree,  or  Issuing  the  pro- 
cess, had  the  legal  and  constitutional  power 
to  give  such  Judgment  or  send  forth  such 
process.  It  simply  prohibits  the  review  of 
the  decision  of  a  court  of  competent  Juris- 
diction. •  •  •  The  inquiry  is,  necessarily, 
in  every  case,  whether  the  process  is  void, 
and  the  officer  or  court  having  Jurisdiction  of 
the  writ  must  pass  upon  It.  If  a  process  good 
In  form  Issued  upon  a  Judgment  of  a  court 
having  jurisdiction,  either  general  or  limited, 
must  In  all  cases  be  assumed  to  be  valid  until 
the  Judgment  be  reversed  upon  error,  th6 
remedy  by  the  writ  of  habeas  corpus  will  be 
of  but  little  value."  And  that  the  reUef  af- 
forded at  common  law  by  "this,  the  greatest 
of  all  writs,**  la,  imder  the  constitution,  be- 
yond the  pale  of  legislative  discretion,  and 
nhonld  not  be  "shorn  of  Its  power  and  Its 
elory  by  a  subtle  and  metaphytdcal  Interpre- 
tation; rather  should  It  receive  a  liberal  con- 
xtmctlon,  in  harmony  with  Its  grand  purpose, 
and  In  disregard,  If  need  be,  of  technical  lan- 


guage used."  And,  in  regard  to  the  construc- 
tion to  be  placed  on  the  statute,  It  Is  not  to 
be  presumed  that  th^  legislature  Intended  by 
the  use  of  general  words  therein  to  defeat  the 
very  object  and  purpose  of  the  writ  of  habeas 
corpus,  which,  according  to  all  the  authorities, 
as  already  quoted,  "is  In  the  nature  of  a  writ 
of  error  to  examine  the  legality  of  the  com- 
mitment." 1  Chit.  Cr.  Law,  119;  1  Bailey, 
Jur.  §  310.  If  all  opportunity  for  examina- 
tion into  the  legality  of  the  commitment  were 
to  be  foreclosed  by  bare,  formal  recitals  in 
writs  or  Judgment,  such  "pitiful  evasions" 
would  often  be  resorted  to  in  order  to  balk 
the  operation  of  "the  great  writ"  In  this 
writ  legality  and  Jurisdiction  are  Inseparably 
blended.  Whatever  shows  legality  to  be  non- 
existent shows  Jurisdiction  occupying  the 
same  vacuum.  See  text-books,  supra.  But 
in  this  case.  Inasmuch. as  this  cause  has  not 
proceeded  to  Judgment  the  words  of  section 
3578  will  be  sufficient  for  the  purposes  of  this 
case,  to  wit:  "Where  the  process,  though  In 
proper  form,  has  been  issued  In  a  case  or 
under  circumstances  not  allowed  by  law. 
*  •  •  Where  the  process  la  not  authoris- 
ed by  any  provision  of  law."  Ex  parte  Page, 
supra.  Many  of  the  cases  upholding  the  doc- 
trine tbat  habeas  corpus  lies  to  question  le- 
gality of  process  and  Judgments  Issued,  en-- 
tered  under  unconstitutional  laws,  will  be 
found  In  a  note  to  section  83,  Cburch,  Hab. 
Corp.  Ex  parte  Mitchell,  104  Mo.  121,  16  S. 
W.  118,  was  c(HTectly  decided.  The  subject- 
matter  of  the  proceeding  which  resulted  in 
the  Judgment  In  that  case  was  the  local  op- 
tion law;  but,  as  the  evidence  as  to  whether 
that  law  had  been  adopted  or  not  did  not 
appear  In  the  record,  there  was  nothing  left 
for  this  court  to  do  but  deny  the  writ  In 
re  Wooldridge,  30  Mo.  App.  612,  the  prisoner 
was  very  properly  discharged  on  habeas  cor- 
pus because  It  was  apparent  of  record  that 
the  local  option  law  was  adopted  at  a  void 
election.  In  Ex  parte  Bedard,  106  Mo.  616, 
17  S.  W.  693,  an  affidavit  was  filed  which  dis- 
qualified the  Judge  of  the  court  of  criminal 
correction,  but  who  nevertheless  committed 
the  defendant;  and  It  was  ruled  that  the 
Judge,  having  been  disqualified,  had  no  Juris- 
diction to  Imprison  defendant  and  so  he  was 
discharged  on  habeas  corpus.  That  case  is, 
in  effect  the  same  as  one  where  the  statute 
Involved  is  unconstitutional,  for  in  either  case 
Jurisdiction  Is  absent  In  Re  Flukes,  she  was 
arrested  on  a  charge,  and  was  discharged  by 
us  on  habeas  corpus,  on  the  ground  that  the 
statute  was  unconstitutional.  (Mo.  Sup.)  67 
S.  W.  546.  So  t&T  as  cimcems  the  case  of 
State  V.  Dobson,  186  Mo.  1,  86  8.  W.  288, 
it  suffices  to  say  that  no  question  of  an  un- 
constitutional law  was  presented,  and  there- 
fore It  would  have  been  wholly  obiter  to  have 
discussed  such  a  point  in  that  case.  Ex  parte 
MaUinkrodt  20  Mo.  498,  was  a  case  where 
a  witness  required  by  a  subpcena  dnces  tecum 
to  produce  books  and  papers  before  a  notarr 
refnsed'  to  do  so,  and  was  committed  to-  prL 
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<m.  The  notary's  authority  only  extended  to 
commitments  for  contempts  Id  falling  to  gire 
testimony.  Consequently,  as  authority  was 
lacking  to  the  notary,  in  that  particular  case, 
to  commit,  the  petitioner  was  discharged  on 
habeas  corpus.  It  can  make  no  difference,  In 
point  of  principle,  what  ground  causes  the  ah- 
sence  of  authority.  It  suffices  to  show  sncb 
alMence,  and,  when  shown,  tlie  conclusion 
follows.  In  Be  Knaup,  144  Mo.,  loc  dt.  6tI5, 
46  S.  W.  153,  It  was  said:  "There  is  no 
doubt  upon  the  imiposltlon  that  a  person  com- 
mitted for  contempt  In  disoheying  an  order 
which  the  court  had  no  legal  right  to  make 
may  be  discharged  on  habeas  corpus."  In 
State  V.  Bland  <Mo.  Sup.)  40  S.  W.  440,  It  was 
said:  "It  is  a  solecism  to  say  a  court  of  law 
would  enter  a  Judgment  punishing  a  defend- 
ant for  doing  an  act  that  was  never  made 
*  unlawful  by  any  law.  Kansas  City  t.  Coi^ 
rigan.  80  Mo.,  loc.  dt.  68." 

In  conclurion.  I  have  tbls  to  say:  That 
If  the  opinion  I  have  endeavored  to  dlacosa 
Is  held  good  law,  such  a  ruling  will  be  In  vio- 
lation of  section  26  of  artlde  2  of  the  con- 
stitution, In  that  It  will  suspend  the  writ  of 
habeas  corpus  In  this  state,^omethlng  which 
that  section  says  "shall  never  be  suspended." 

Inasmuch  as  the  statute  referred  to  in  the 
beginning  of  this  opinion  has  been  held  to  be 
constitutional,  it  follows  that  the  prlstmer 
must  be  remanded,  as  heretofore  ordered. 

BUBGESS.  G.  J.,  and  MARSHALL  and 
GANTT,  JJ.,  concur  with  SHERWOOD,  J. 

VALLIANT,  J.  (concurring  in  result).  The 
conclusion  reached  by  the  majority  of  the 
court  Is  that  the  prisoner  be  remanded  for 
trial,  and  In  that  conclusion  I  concur,  but 
for  the  following  reasons  only: 

The  original  purpose  of  the  writ  of  habeas 
corpus,  as  its  office  was  described  and  defined 
under  tlie  act  of  31  Car.  II.,  In  which  form, 
substantially,  it  has  come  down  to  us,  was 
to  give  eflfect  to  that  provision  of  the  thirty- 
ninth  section  of  the  Great  Cbai*ter  of  King 
John,  which  declared  that  no  Indirldual  In 
the  realm  should  be  deprived  of  his  liberty 
unless  his  right  to  the  same  had  been  declar- 
ed forfeited  "by  the  Judgment  of  his  peers  or 
the  law  of  the  land."  Although  It  was  an 
ancient  common-law  writ,  and  although  the 
right  to  personal  liberty  was  clearly  enough 
defined  In  the  (ireat  Charter,  yet  such  was 
the  opposition  of  the  kings  to  the  enforce- 
ment of  the  right,  and  their  influence  with 
the  crown  Judges,  the  remedy  was  often  de- 
nied and  the  right  disregarded.  Blackstone 
says:  "And  yet  early  in  the  reign  of  Charles 
1.  the  court  of  king's  bench,  relying  on  some 
arbitrary  precedents  (and  perhaps  misunder- 
stood), determined  tliat  they  could  not,  upon 
an  habeas  corpus,  either  ball  or  deliver  a 
prisoner,  though  committed  without  any 
cause  assigned,  In  case  he  was  committed 
by  special  command  of  the  king  or  by  the 
lords  of  the  privy  councU.   •   •   •  These 


pitiful  evasions  gave  rise  to  the  statute  of 
16  Car.  X.  c.  10,  1  8,  wheretqr  It  Is  enacted 
that  If  any  person  be  committed  by  the  felng 
himself.  In  person  or  by  his  privy  coundl,  or 
by  any  of  the  members  thereof,  he  shall  have 
granted  unto  him,  without  any  delay  npoa 
any  pretense  whatsoever,  a  writ  of  habeas 
corpus,"  etc  Then,  attex  pointing  out  the 
new  shifts  and  devices  that  wm  resorted 
to  by  the  crown  Judges  to  render  the  writ 
Impotent,  the  great  law  writer  adds:  "But 
whoever  will  attentively  c<msldw  English 
history  may  observe  that  Oie  flagrant  abuse 
of  any  power  by  the  crown  or  its  ndnlsters 
has  always  been  productive  of  a  atmgsle, 
which  either  discovers  the  exerdse  of  power 
contrary  to  law,  or,  if  legal,  restrains  it  for 
the  futur&  This  was  the  case  in  the  present 
Instance  [the  Jenks  Case,  unreportedQ.  The 
oppi-csslon  of  an  obscure  Individual  gave 
birth  to  the  famous  habeas  coipus  act  (31 
Car.  11.  c.  2),"  etc.  S  Bl.  Comm.  pp.  *1S4. 
136.  Reference  to  the  origin  and  purpose  of 
this  writ  is  here  made  to  recall  to  our  minds 
that  Its  office  was  to  afford  a  man  who  was 
Imprisoned  otherwise  than  on  the  Judgment 
of  a  court  a  bearing  b^ore  a  competent  conrt 
or  Judge,  to  the  end  that  the  legality  of  bis 
commitment  might  be  Inquired  Into,  and,  if 
unlawful,  that  he  might  be  discharged  from 
custody,  evCT  though  the  king  himself  bad 
ordered  his  imprisonment.  Althouglk  the  con- 
ditions that  surround  ns  to^ay  have  ma- 
terially changed  from  those  that  our  ances- 
tors contended  with  at  that  period  of  Eng- 
lish history,  yet  In  essential  prlndjde  there 
is  no  difference  in  the  office  of  tbe  writ  of 
habeas  corpus  now  from  what  it  was  then. 
We  have  now  no  kings  or  privy  councils,  but 
w*e  have  men  in  executive  authority  who 
sometimes  do  imprison  people  without  legal 
right,  and  who,  sometimes  from  overzeal  and 
sometimes  fi'om  bad  motives,  are  Induced 
to  use  tbeir  power  to  the  oppression  of  the 
citizen,  and  would  conflne  blm  In  silence  and 
without  Judicial  inquiry  if  they  were  not  sub- 
ject to  the  writ  of  habeas  corpus.  Therefore 
the  writ  Is  not  only  preserved  In  our  system 
of  Jurisprudence,  but  ranks  perhaps  as  the 
mort  important  In  Influence,  as  It  certainly 
is  tbe  most  famous  In  history,  of  ail  writs 
known  to  the  English  common  law.  But 
where  a  man  Is  taken  into  custody  under  a 
\varrant  from  a  court  competent  to  try  him 
for  the  offense  charged,  and  competent  to 
decide  whether  or  not  tbe  act  charged  is  an 
offense  against  tbe  law,  and  the  court  Is 
proceeding  in  due  course  with  the  case,  or 
where  It  has  proceeded  to  Judgment,  and  has 
adjudged  the  accused  guilty  and  pronounced 
the  sentence  of  the  law  upon  him.  It  connot 
be  said,  in  the  language  of  Magna  Chartn. 
that  he  Is  deprived  of  his  liberty  without 
having  been  adjudged  to  have  forfeited  it 
"by  the  Judgment  of  his  peers  or  tbe  law  of 
the  land,"  and  therefore  the  writ  of  habeas 
corpus  has  no  place  in  bis  case.  If  the  pri» 
oner  Is  held  In  custody  under  jaoceas,  await- 
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Ing  trial,  or  under  commitment,  awaiting  the 
action  of  the  grand  Jury,  and  bail  haa  been 
refused  him,  tbe  habeas  corpus  act  expressly 
provides  that  he  may  be  brought  before  a 
court  or  Judge  under  this  writ,  and  admit- 
ted to  bail  to  await  hla  trial  or  the  action  of 
the  grand  Jury,  If  it  la  a  bailable  case.  Sec- 
Uons  866»-367<^  3681-3590.  Bev.  St.  1890. 
But,  except  for  the  purpose  oX.  admitting  to 
ball,  the  writ  of  habeas  corpna  was  not  de- 
signed, and  should  not  be  Issued,  to  interfere 
wiUi  the  due  procedure  In  a  court  of  compe- 
tent Jurisdiction.  This  Is  the  doctrine  an- 
nounced this  court  In  its  earlier  dedslims, 
and  Is  the  wly  doctrine  consistent  with  the 
fHlginal  pnrpcM  of  the  writ  and  with  the 
Hplrlt  of  the  habeas  coitus  act  Id  our  stat- 
ute^ and  under  onr  state  Jwilclary  system, 
althon^  reestm  exists  for  a  different  view 
under  the  fiBdenU  Judiciary  system. 

In  Be  Harris,  47  Mo.  104,  the  petitioner 
was  under  legid  process,  and  held  for  tnr> 
ther  action  of  the  court;  and  he  claimed 
that  he  was  unlawfully  restrained  of  his 
libcorty,  because  the  statute  tfnder  which  be 
was  h^  was  unconatltntlonal.  The  court, 
per  Wagner,  J.,  after  quoting  from  what  Is 
now  section  3578,  Rev.  St  1890.  which  pro- 
rides  that  when  tiie  prlaoner  Is  held  on  I^al 
process  he  shall  not  be  discharged  except 
in  certain  cases,  refused  to  go  Into  the  qnes- 
tloD  oC  the  conatltatifHiaUty  of  the  statute 
under  whidi  the  prisoner  was  hdd,  and  said: 
"The  prisoner  can  have  his  trial,  and  if  be 
Is  dlsaatisfled  with  the  verdict  and  Judg- 
ment, and  desires  to  teat  the  validity  of  the 
law.  the  courts  are  open  to  him,  as  they  are 
to  all  other  pranons  dbarged  with  the  vio- 
lation of  the  laws  of  the  land.  Admit  this 
proceeding,  and  then  every  person  charged 
with  committing  an  offense  of  any  kind 
and  docriptlon  whatsoever,  instead  of  stand- 
ing his  trial  and  litigating  the  matter  as 
the  law  directs,  can  come  here  and  ask  our 
advice  as  to  the  validity  (tf  the  law  under 
which  he  Is  arraigned.  And  the  legislature 
clearly  saw  the  Impolicy  of  the  proceeding 
when  It  pUured  a  prohibition  upon  It"  This 
dedaioa  was  approrod  and  Its  doctrine  re- 
affirmed In  E!x  parte  Boenninghausen,  91 
Ma  301.  1  B.  W.  761.  In  that  case  it  was 
contended  that  the  Harris  Case  bad  been 
orwmled  In  Bx  parte  Slater,  72  Ha  102,  Ex 
parte  Betburum,  68  Mo.  M&,  and  Ex  parte 
Crenshawi  80  Mo.  447;  but  the  court,  per 
Norton.  pointed  out  the  distinction  that 
In  those  cases  tiie  courts  that  Issued  the 
process  were  acting  beyimd  their  Jurisdic- 
tiui,  and  the  court  In  that  case  remanded 
the  prlsoOM.  refnslng  to  consider  the  ques- 
tion of  the  OHUtltutionallty  of  the  city  or- 
dinance under  which  he  had  beoi  convicted 
m  due  fmn.  in  Ex  parte  Mitchell,  104  Mo. 
121,  IB  8.  W.  lis,  the  prisoner  had  been 
convicted  and  sentenced  in  the  ctevuit  court 
for  selling  intoxicating  liquors  in  violation 
of  what  was  called  the  "Ix)cal  Option  Law." 
His  contention  was  that  that  law  bad  not 


been  adopted  In  that- county,  and  therefore 
it  was  no  law.  The  court,  per  tiontt,  P. 
J.,  said:  "The  writ  of  hsbeas  corpus  Is  not 
the  remedy  to  correct  errors  of  trial  courts, 
and  cannot  be  aubstltnted  for  aiqpeals  and 
writs  of  «Tor.  Bvery  suggestion  made  in 
behalf  of  the  prisoner  here  could  have  been 
made  In  the  circuit  court  of  Marion  county, 
and  that  court  should  have  had  an  oportn- 
nlty  of  paasing  upon  those  questions,  nils 
court  haa  a  sufflclmt  docket  without  reach- 
ing out  and  assuming  Jurisdiction  commit- 
ted by  law  to  other  courto."  No  difference 
in  principle  Is  percdved  between  that  case 
and  one  in  which  the  constitutionality  ct 
the  law  18  In  question.  ^  both  the  ques- 
tion Is,  is  the  statute  under  whldi  the  prls- 
tmer  Is  held  a  valid  law?  If,  as  has  been 
said,  an  uaconstituUonal  law  is  no  hiw  at 
all,  a  law  not  legally  adopted  Is  no  law  at 
alL  The  one  la  as  void  as  the  otiier,  and 
the  circuit  court  was  aa  competent  to  de- 
cide status  of  the  one  as  It  was  to  dedde 
that  of  the  other;  and.  If  Its  decision  was 
wrong  In  either,  the  aggrieved  party  had 
his  remedy  in  a  due  and  orders  manner. 
In  Ex  parte  Bwann,  96  Ma  44,  9  &  W.  10, 
this  court  in  a  habeas  corpus  iHroceedlng, 
did  consider  the  question  of  the  constitu- 
tionality the  local  option  law  under  which 
the  prisoner  had  been  convicted,  and,  after 
reaching  the  conclusion  that  the  law  was 
valid,  rmanded  the  prisoner.  But  the  ques- 
tltm  of  whether  it  was  a.  proper  subject  for 
dedsion  in  a  habeas  corpus  case  Was  not 
Rifwred  to  either  in  the  briefs  of  counsel 
or  the  oplnltm  of  the  court  Whether,  if  the 
court  had  reached  the  conclusion  that  the 
law  was  unconstttntional,  and  had  thus  been 
brought  to  the  question  we  are  now  con- 
sidering, it  would  have  discharged  the  pris- 
oner, in  the  face  of  the  Judgment  of  the 
trial  court  whose  Jurisdiction  was  in  no 
respect  questioned,  may  be  doubted.  That 
caae  is  refened  to  In  Church,  Hab.  Corp.  | 
874,  as  holding  contrary  to  the  other  Mis- 
souri cases  above  referred  ta  If  the  text 
writer's  estimate  of  that  case  is  correct  it 
is  so  only  because  the  point  is  passed  over 
in  silenca 

Under  the  Judiciary  system  <tf  tills  state, 
any  one  tried  and  condemned  as  fwr  a  crime 
may  have  the  iwoceedings  in  his  trial  re- 
viewed mi  appeal  oe  writ  of  errw,  in  which 
he  may  have  r^lef  not  only  against  the  er- 
rMB  and  Irregnlartties,  if  any.  of  the  trial 
court,  but  if  he  raises  the  question  of  the 
constitutionality  of  tiie  statote  undo*  which 
he  was  convicted,  he  may  have  the  Judgment 
of  the  highest  court  In  the  state  on  that 
question.  And,  If  the  point  he  desires  re- 
viewed goes  to  the  Jnrlsdieticm  of  the  ttial 
court  the  record  may  be  brought  here  on 
cortlotarl  and  quashed.  If,  thereftffe,  un- 
der onr  system,  any  one  is  left  to  pine  In 
prtsm  because  of  error  or  Irregularity  in  his 
trial,  or  Invalldl^  of  the  law  under  which  he 
was  convicted,  or  lack  of  Jurisdiction  In  the 
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court  that  condemned 'bim.  It  Is  only  because 
be  ban  omitted  to  avail  blmself  of  one  of  tbe 
several  remedies  the  law  affords  him.  There 
Is  absolutely  no  occasion  In  such  case  to  In- 
voke the  remedy  by  habeas  corpus,  and  It 
would  be  a  misuse  of  that  writ  to  so  ex- 
tend It  Under  our  habeas  corpus  act  ap- 
plication for  the  writ  is  to  be  made  "to  some 
court  of  record  In  term  or  to  any  judge  there- 
of Id  vacation."  No  appeal  lies  from  the  de- 
cision of  the  coort  or  jndge  in  such  case, 
and  the  judgment  of  (me  such  court  or  ]u<tee 
is  of  as  much  force  as  that  of  any  other. 
"No  person  who  has  been  dlscbai^^  by  the 
(nrder  of  any  court  or  magistrate  upon  a  writ 
of  habeaa  corpus  Issued  pursuant  to  this 
chapter  shall  be  again  imprisoned  or  kept  In 
custody  for  the  same  cause."  Rev.  St  1899, 
I  3S98.  In  Ex  parte  Jllz,  64  Mo.  205,  the  i 
prisoner  had  been  discharged  from  jail,  to  ' 
whldi  he  had  been  committed  by  Judgment  i 
of  tbe  criminal  court  of  St  Louis,  under  a 
habeas  cwpus  proceeding  before  a  judge  of 
tlie  clrcolt  court.  He  was  rearrested  under 
the  same  commitment,  and  discharged  by 
this  court  under  habeas  corpus,  on  the  ground 
that  having  been  once  discharged  by  the 
circuit  Judge,  whether  rightfully  or  wrong-  , 
fully,  he  could  not  again  be  confined  mi  the 
same  judgment  In  that  case  this  court  per 
Norton,  J.,  said:  "In  proceedings  by  habeas 
c<»i)U8  this  court  only  exercises  original  Ju- 
risdiction, and.  In  Issuing  the  writ  and  de- 
termining the  questions  arising  under  It 
possesate  no  more  power  than  Is  possessed 
hy  a  circuit  court  or  a  county  court  or  judge, 
or  officer  authorized  by  law  to  issue  the  writ" 
etc  As  our  habeas  corpus  act  makra  no  dis- 
tinction between  the  courts  or  judges  who 
may  Issue  this  writ,  so  It  makes  do  distinc- 
tion as  to  who  may  have  ordered  the  impris- 
onment—whether It  be  the  successor  of  tbe 
king  and  his  privy  councrll,  or  the  highest 
court  In  tbe  land.  As  the  action  of  the  circuit 
ju^  In  the  Jllz  Case,  dlschar^ng  the  pris- 
oner confined  by  Judgment  of  the  criminal 
court  was  held  to  be  final,  whether  right  or 
wrong,  80  would  a  judgment  under  a  bar 
beas  corpus  of  a  Judge  of  tbe  county  court 
dlschar^ng  a  prisoner  held  under  judgment 
of  this  court  be  final,  howev^  erroneous  It 
mlgbt  be.  This  goes  to  show  the  unwisdom 
of  attempting  to  apply  the  writ  of  habeas 
corpus  to  the  case  of  a  man  In  custody  un- 
der judgment  of  a  court  of  competent  Juris- 
diction, or  held  for  trial  under  Its  process, 
except  for  the  purpose  of  admitting  to  ball, 
as  the  act  expressly  provides.  The  drcnlt 
judge  In  tiie  JIIb  Case  made  a  misuse  of  the 
writ  of  habeas  corpus.  He  should  not  have 
granted  tbe  writ  it  the  facts  sufficiently  ap- 
peared on  the  face  of  the  petition:  or,  having 
granted  It,  he  should  have  remanded  the  pris- 
oner when  It  did  appear  by  the  return  that 
the  petitions:  was  held  under  the  judgment  of 
a  court  of  competent  jurisdiction.  But.  hav- 
ing discharged  the  prisoner  unAee  an  errone- 
ous view  ot  the  office  of  tbe  writ,  that  was 


tbe  end  of  the  case,  as  the  statute  expressly 
provides  (section  3598,  supra),  and  as  this 
court  correctly  held.  In  State  v.  Dobson, 
135  Mo.  1,  38  S.  W.  238,  a  circuit  judge  bad 
Issued  a  writ  of  habeas  corpus  on  the  peti- 
tion of  one  In  jail  under  conviction  in  the 
Jackson  county  criminal  court  for  the  crime 
of  murder,  and  the  proceedings  under  that 
writ  were  brought  to  this  court  under  cer- 
tiorari at  the  suit  of  the  attorney  general 
and  quashed.  In  declsrlng  tbe  law  of  the 
case,  this  court,  per  Sherwood,  J.,  said: 
"Now.  notlitng  Is  better  established  than  that 
the  vn-It  of  habeas  corpus  possesses  none  of 
tbe  attributes  and  performs  none  of  the  func- 
tions of  a  writ  of  error  or  an  appeal  or  cer- 
tiorari." Loc.  dt,  page  12. 185  Mo.,  and  page 
240,  36  S.  W.  And  again:  "It  matters  not 
what  the  purpose  was,  or  the  object  In  view. 
In  any  event  the  Issuance  of  the  writ  was 
In  disregard  of  the  plainest  statutory  provi- 
sions and  prohibitions,  and  was  the  estab- 
lishment of  a  precedent  most  dangerous  in 
its  tendencies. and  Innovations,  and  one  not 
to  be  contemplated  without  the  gravest  ap- 
prehention.  Just  look  at  It!  If  such  a  pro- 
ceeding as  this  Is  to  be  tolerated,  after  a  man 
has  been  duly  tried  and  convicted  of  murder, 
and  judgment  repdered,  and  that  Judgment 
affirmed  by  this  court  and  the  day  of  Its  ex- 
ecution set  any  probate  or  county  Judge  In 
the  state  may,  If  the  trial  has  happened 
In  his  county,  Interpose  with  a  habeas  cor- 
pus, retry  the  case  on  its  merits.  Impeach 
the  Judgment  of  the  trial  court  and  dis- 
charge the  prisoner.  If  In  bis  opinion  this  be 
the  correct  thing  to  do.  The  fact  that  In 
this  Instance  the  writ  has  been  issued  by  a 
judge  of  a  circuit  court,  a  court  of  general 
Jurisdiction,  does  not  alter  the  complexion  of 
the  case  In  the  least  because,  after  all.  tlie 
sole  question  to  be  answered  Is,  does  the  pow- 
er exist  anywhere  in  this  state  tbns  collateral- 
ly to  impeach  the  judgments  of  conrtaof  com- 
petent Jurisdiction,  and  thus  to  thwart  the 
Judgments  an^  mandates  of  this  court?  We 
are  not  of  the  opinion  that  any  such  power 
ea  Jurisdiction  esiets  or  has  afiy  foundation 
either  in  statutory  law  or  In  legitimate  prec- 
edents." Loc.  dt,  pages  16,  17,  135  Mo. 
and  page  242,  36  S.  W.  In  tbe  few  lines 
tiius  quoted  the  whole  principle  governing 
this  subject  is  compressed  and  fordbly  ex- 
pressed; and  it  follows  that  this  court  ex- 
ercising as  It  does,  under  a  writ  of  habeas 
corpus,  original  and  not  appellate  or  super- 
visory jnrlsdlVUon,  can  no  more  set  at  naught 
the  judgment  of  a  circuit  court  than  can  a 
judge  of  the  drcolt  or  county  court  set  at 
naught  a  Judgmmt  of  this  court  Under  the 
habeas  corpus  act  all  courts  and  judges  are 
<»  a  plane.  The  supreme  court  ctf  Gallfomla, 
expressing  the  same  Idea,  have  said:  "Not 
only  that,  but.  as  already  sumested,  Inferlw 
tribunals  would  be  called  vp<m  to  review 
judgmmts  of  superior  tribunals,  and  tribu- 
nals of  equal  grade  to  Interfere  and  review 
eadi  other's  proceedings.  Such  a  rale  would 
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render  all  judicial  proceedings  amorphous  and 
lead  to  the  titmost  coofaslon  and  disordw. 
It  Is  well  settled  that  babeaa  corpus  can  be 
put  to  no  such  use,  and  that  Its  functions, 
where  the  party  who  has  appealed  to  Its 
aid  Is  in  custody  under  process,  do  not  extend 
beyond  an  inquiry  Into  the  jurisdiction  of 
the  court  by  which  It  was  Issued,  and  the 
validity  of  the  process  on  its  face."  Bx 
parte  McCuUougb,  35  Cal.  97.  Although  it  Is 
said  that  an  nnconstitntlonal  law  is  no  law 
at  all,  and  therefore  a  conTlctlw  under  such 
a  law  is  void,  yet,  while  that  is  true  In  a 
certain  sense,  it  Is  inaccurate  If  by  it  It  is 
Intended  to  say  that  the  judgment  is  coram 
Qon  Judlce.  If  the  court  had  authority  to 
pronounce  the  judgment  provided  the  law 
was  ctmstitutional.  It  bad  jurisdiction  to  de- 
cide whether  or  not  it  was  constitutional; 
and,  if  it  decided  errooeously,  the  error  did 
not  go  to  the  jurisdiction  of  the  court  In 
a  decision  of  the  United  States  supreme  court 
dted  in  State  t.  Dobson,  supra,  Chief  Justice 
Marshall  said:  "The  question  whether  an 
offense  was  or  was  not  committed  (that  Is, 
whether  the  Indictment  did  or  did  not  show 
that  an  offense  had  been  committed)  was  a 
question  which  that  court  was  axmpetent  to 
decide.  If  its  jndgmeoit  was  erroneous, 
•  *  *  still  It  is  a  Judgment,  and  until  re- 
versed cannot  be  disregarded."  Bx  parts 
Watklna,  S  Pet  193,  loc  dt  203,  206,  7  L. 
Ed.  650,  654.  It  is  falling  to  observe  the  dis- 
tinction there  indicated  that  has  misled  some 
courts  In  this  country  to  giving  sanction  to 
the  use  of  this  vralt  In  setting  at  naught  the 
judgment  of  a  court  of  competent  jurisdiction, 
or  Int^erlng  with  Its  due  process  to  dls- 
charge  a  prisoner  upon  the  ground  that  the 
legislative  oct  under  which  the  prisoner  was 
condemned  or  Is  being  held  for  trial  is,  in 
the  opinion  of  the  magistrate  granting  the 
writ,  unconstitutional.  A  text  writer  of  abil- 
ity, formerly  chief  justice  of  the  supreme 
coort  of  Wisconsin,  commenting  on  this  point, 
saya:  "Those  who  have  pretended  to -treat 
the  subject  as  some  have,  by  merely  collect- 
ing such  general  expressions,  have  tended  to 
confuse,  rather  than  demonstrate  and  make 
plain.  They  make  no  distinction  between 
errors  of  law  and  errors  which  are  jurisdic- 
tional. *  *  *  It  is  evident  that  these  dls* 
tlnctlons  must  be  observed,  or  else  an  Intel- 
llgMit  treatment  of  the  sul^ect  Is  not  made." 
Bailey,  Jur.  note  to  section  409.  The  right 
which  this  writ  Is  intended  to  secure  is  that 
a  man  shall  not  be  deprived  of  his  personal 
liberty,  In  the  language  of  the  Great  Char- 
ter, "nisi  per  jndlclom  parium  suorum  vel 
per  legem  terrse";  bnt  who  are  his  peers.  If 
they  be  not  those  appointed  by  law  to  try 
bis  case,  and  what  is  the  law  of  the  land. 
It  It  be  not  that  which  is  solemnly  so  ad- 
judged to  be  by  the  court  designated  to  pro- 
Dounce  the  judgment?  Can  it  be  that  the 
habeas  corpus  act  Is  Intended  to  substitnt« 
the  indlvidoal  opinion  of  any  magistrate  in- 
trusted 1^  Its  proTlBlons  with  the  issnanea 


of  the  writ  for  the  judgment  of  a  folly  equip- 
ped court  proceeding  in  solemn  form?  It 
would  be  as  wise  to  do  so  as  to  adopt  for  the 
measure  of  equity  the  ancieat  Illustration  of 
the  chancellor's  foot  or  the  cbancellw's  con- 
science. 

I     The  doctrine  announced  by  this  court  in 
I  Re  Harris  and  Bx  parte  Boennlnghausen, 
above  quoted,  continued  to  be  the  doctrine 
of  this  court  and  was  not  expressly  depart- 
ed from,  until  the  decision  In  Bx  parte 
Smith,  13S  Mo.  223.  36  S.  W.  628,  33  L.  R. 
A.  806,  which  has  since  been  followed  by 
a  divided  court  in  Ex  parte  Neet  (Mo.  Sup.) 
i  57  S.  W.  10!^,  not  yet  officially  reported. 
There  were  the  cases  of  Bx  parte  Swann. 
above  commented  upon,  Bx  parte  Marma- 
duke.  91  Mo.  228.  4  S.  W.  91.  and  In  re 
I  Thompson,  117  Mo.  83,  22  S.  W.  863,  20 
I  B.  A.  402;  bot  In  neither  of  those  was  there 
I  an  exsnea  ruling  on  this  question.  The 
j  learned  judge  (Sherwood,  J.)  who  wrote  the 
{  opinion  in  Bx  parte  Smith  referred  to  the 
I  decision  of  the  supreme  court  of  the  United 
States  in  Bx  parte  Slebold.  100  U.  8.  871. 
I  26  L.  Ed.  717,  and  to  the  text  of  Church. 
I  Hab.  Corp.,  wher^n  are  collected  references 
!  to  decisions  in  other  states  following  the 
j  supreme  court  of  the  United  States  in  the 
;  Slebold  Case.   But  a  reading  of  the  opinion 
In  that  case  shows  that  although  It  Is  found- 
ed in  reason,  as  applicable  to  the  federal 
judiciary,  the  doctrine  announced  is  in  die- 
I  cord  with  our  state  judiciary  system,  lite 
supreme  court  of  the  United  States  was 
I  there  defining  its  own  aothorll7,  not  under 
I  the  habeas  corpus,  as  an  original  writ  but 
as  using  the  writ  In  its  capacity  of  an  ap~ 
j  pellate  and  supervisory  court   Because  In 
I  the  case  before  It  there  was  no  appeal  from 
and  no  writ  of  error  to  the  United  States 
circuit  court,  by  which  the  Judgment  under 
which  the  prisoner  had  been  convicted  could 
be  reviewed,  and  no  other  method  prescrib- 
ed by  law  by  which  the  validity  of  the  act 
of  congress  under  wliich  the  conviction  was 
had  could  be  tested  In  the  supreme  court 
that  court  said  it  would,  under  Its  appel- 
late jurlsdihtlon,  review  the  Judgment  to  that 
extent  on  habeas  corpus.   This  is  the  lan- 
guage of  that  court:   "The  question  Is 
whether  a  party  imprisoned  under  a  sen- 
tence of  a  United  States  court  upon  con- 
viction of  a  crime  created  by  and  indictable 
under  an  unconstitutional  act  of  congress, 
i  may  be  discharged  from  prison  by  this  court 
on  habeas  corpus,  although  It  has  no  appel- 
late jarlsdictlon  by  writ  of  error  over  the 
Judgment   It  is  objected  that  the  case  Is 
one  of  original,  and  not  appellate,  Juris- 
diction, and  therefore  not  within  the  juris- 
diction of  this  court   But  we  are  clearly 
of  the  opinion  that  It  is  ai^late  In  Its 
character.  It  requires  us  to  revise  the  act 
of  the  circuit  court  In  making  the  warrants 
of  commitment  upcm  the  convictions  refer- 
red to.   This,  according  to  all  decisions,  is 
u  exerdae  of  appellate  power.  [(3tlr 
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CAM*.]  Tbat  this  court  autborlied  to  ex- 
ercise appellate  jurisdiction  1^  babeu  cor- 
pus directly  Is  a  position  sustained  by  abun- 
dant authority.  It  has  abnndaut  power  to 
Issue  the  writ,  sut^ect  to  the  constltntlonal 
limitations  ot  Its  jurisdiction,  which  are 
that  It  can  only  exercise  original  jurisdiction 
In  cases  aflectlng  ambassadws,  public  min- 
isters, and  consols,  and  cases  in  which  a 
state  Is  a  party,  but  has  aweOaSiB  jurisdic- 
tion in  all  other  cases  of  federal  cocnlsance. 
with  such  exceptions  and  under  sucb  regu- 
lations as  ccmgreas  tfiall  make."  Loc.  clt, 
page  8T4.  100  U.  S.,  and  page  718,  2S  L.  Od. 
Again  the  court  says:  "The  validly  of  the 
judgment  is  assailed  on  the  ground  Oiat  the 
acts  ot  congress  under  which  tile  indict- 
ments were  found  are  unconstitutional.  If 
this  position  is  w^  takoi,  it  affects  the 
foundation  of  the  whole  proceedings.  An 
unccmstltntlaial  Uw  Is  Told  and  as  it  no 
law.  A  conviction  under  It  is  not  merely 
erroneous,  but  Is  ill^ial  and  Told,  and  can- 
not be  a  legal  cause  bt  Imxwisonment.  It 
is  true,  If  no  writ  lies  the  Judgment  may  be 
final  In  the  sense  tbat  there  may  be  no 
means  of  rerlewiE^  It  But  personal  liabil- 
ity is  of  so  great  moment  in  the  ^e  of  the 
law  that  the  judgment  of  an  inferior  court 
affectii^  it  Is  not  deemed  so  conclusire  but 
that,  as  we  have  seen,  the  question  of  the 
<;ourt'B  authority  to  try  and  impriscm  the 
party  may  not  be  reviewed  on  habeas  cor- 
pus by  a  superior  court  or  Judge  having 
authority  to  issue  the  writ"  Thus  it  will 
be  seen  tliat  the  whole  reasw  on  which  the 
United  States  supreme  court  founded  that 
case  Is  absent  in  our  state  law  and  In  our 
state  judiciary  system.  In  tbe  first  place, 
since,  under  our  system,  as  we  have  seen. 
DO  man  can  be  convicted  under  a  l^slatlve 
enactment  without  having  an  <vportunlty 
of  testing  the  validity  of  the  act  In  the  high- 
est court  in  this  state,  there  Is  no  necessity 
for  straining  a  paint  In  the  Interest  of  per- 
sonal liberty  to  supply  what  may  have  been 
an  oversight  In  the  lawmakers.  And,  In  the 
next  idace,  we  cannot,  as  did  that  court, 
say  ttiat,  as  a  superior  court  u>d  by  virtue 
of  our  ai^Uate  jurisdictkm.  we  will  re- 
view the  Judgment  of  an  inferior  court  un- 
der a  writ  of  habeas  corpus,  because,  as 
said  by  Norton,  J.,  In  tlie  JUb  Qaae,  supra, 
with  tbe  concurrence  of  all  tiie  Judges,  Id 
such  ease  this  court  exercises  only  original 
Jurisdiction,  and  "poMesses  no  more  power 
than  Is  possessed  bj  a  circuit  court  or  a 
county  court,  or  any  Judge  or  officer  au- 
thorised to  Issue  the  writ";  and  as  said  by 
Sherwood,  J.,  in  the  Dobson  Case,  supra, 
the  fact  that  tbe  writ  was  Issued  by  a  cir* 
cnit  Judge  did  not  alter  tbe  complexion  of 
tbe  case  in  the  least  It  might  as  well  have 
been  issued  by  a  probate  or  county  judge. 
We  cannot  declare  for  ourselves  a  power 
under  this  writ  tbat  we  must  not  concede 
to  any  court  or  judge  that  can  issue  it  If 
by  this  writ  we  can  set  at  naught  the  Judg- 


ment of  a  circuit  court  by  the  same  writ 
a  judge  of  the  circuit  court  can  set  at  naught 
a  Judgment  of  this  court  We  said.  In  the 
Dobson  Uase  diat  a  drcult  Judge  had  no 
such  authority,  and  we  must  f<n  the  same 
'  reasmk,  say  that  we  have  no  such  authority. 

By  adbotDg  to  the  doctrine  In  tbe  Harris 
I  Case,  suimu  we  put  no  one  in  peril  of  his 
llbwty  otherwise  than  "by  the  judgment  of 
.  Ills  peers  or  Ihe  law  of  the  land."  and  by 
'  the  same  means  we  preserve  due  order  in 
I  our  courts  In  the  admlnlstatlon  of  our  crlm- 
I  Inal  laws.  For  these  reasons,  the  declslms 
In  Bx  parte  Smith  and  Bx  parte  Neet  In 
I  so  far  as  they  hold  that  tiie  court  had  au- 
l'  thwlty  under  the  writ  of  habeas  corpus  to 
I  discharge  the  i^iaoners,  ebonld  be  overruled. 
I  And,  for  the  same  reaacms,  we  should  not 
In  this  proceedmg  decide  the  questlcm  aa  to 
the  validity  of  the  act  of  the  legislature 
under  which  the  petitkHier  In  this  case  is 
held;  and,  since  It  appears  that  he  is  held 
under  doe  process  of  a  oourt  of  competent 
I  Jurisdiction,  he  should  be  remanded  to  the 

I  custody  under  that  Jurisdiction. 

I 

BBACB  and  B0BIN80N,  JJ.,  concur  In 
these  views. 

! 

I  RIESTERER  et  al.  t.  HORTON  LAND  & 
\  LUMBER  00.  et  al. 

(Supreme  Court  ot  Hiuoori,  DtrislMk  Mo.  1. 
Feb.  12. 1901.) 

CORPORATIONS  —  STOCKHOIJDnRS*  lUIBTINa  — 
NOTICK— CONSTITUTION— STATUTB8— BONDS 
--TRUST  DEB1>-ATTACHHBNT— PRIORITISS— 
TRIAL-I9SUB8-APPBAL  AND  BRBORr-BANKS 
AND  BANKING— NATIONAL  BANK»-UNU.W- 
FUL  ACTS. 

1.  All  the  gtoclcholdera  of  a  corporatioo  Hisned 
'  an  agreement  that  tbe  bonded  indebtedness  be 
!  increased  to  an  amount  fixed  therein  at  a  meet- 
;  Ing  called  tor  that  purpose,  expreasly  waivios 

all  notice  of  the  meeting  required  hj  law.  nie 
I  meeting  waa  held,  and  bonds  aothortied  luued, 

and  secured  by  deed  of  trust  and  sold  for  full 
,  value.  Held,  that  tbe  bonds  and  deed  of  trust 
!  issued  pursuant  to  such  agreement  and  meet- 
'  ing  so  h^  were  valid  obligatlfmB  of  the  coitkh 

ration,  DOtvithstauding  Oonst.  art  12,  i  8. 
j  providing  tbat  no  corporatiott  shall  increase  its 
I  bonded  indebtedness  except  in  pursuance  of 
;  general  law,  nor  without  consent  of  the  per- 
I  sons  holding  the  larger  amount  in  value  of  the 
I  stock,  first  obtained  at  a  meeting  called  for  tbe 
I  pnrpoBe  on  tlO  days'  public  notice,  and  Rev.  St. 
j  1889,  S  2490,  providing  that  any  corporation 
I  may  increase  Its  bonded  Indebtedness  with  the 
,  consent  of  tbe  persons  holding  the  majority  of 

<  its  atock  obtained  at  a  meeting  called  for  tliat 
:  purpose  on  60  days'  notice:  since  snch  pro- 
visions for  notice  are  for  the  benefit  ot  tbe 
stockholders,  and  tbe  notice  may  be  waived  by 

,  them  by  express  agreement  or  by  all  attending 
a  meeting  held  without  such  notice. 

I  2.  The  lien  of  the  trust  deed  waa  superior  to 
that  of  attachments  subseanently  levied  on  the 
property  of  tbe  company. 

3.  An  issue  as  to  the  priorities  of  holders  of 
corporate  bonds  secured  by  trust  deed  and  at- 
tsebing  creditors,  not  raised  In  the  trial  court, 

<  cannot  be  reviewed  in  the  appellate  court. 

1  4.  A  national  bank  to  which  a  corporation 
I  was  indebted  purchased  the  fundloK  bonds  of 
i  the  corporation  secured  by  a  trust  deed  of  its 
'  real  estate  to  the  amount  of  its  cl^ms  and 
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more,  and  to  conform  in  appearance  with  Rev. 
St.  U.  S.  S  5137.  anthorizing  a  national  bank 
to  take  a  mortgage  only  to  recover  debts  previ- 
ously contracted,  and  to  make  it  appear  tuat  it 
held  the  noteff  of  two  corporations  instead  of 
bonda  secured  by  mi»tgage,  it  took  the  note  of 
another  corporation,  which  was  not  indebted 
to  it,  indorsed  by  the  one  issuing  the  bonds,  for 
the  same  amount  as  the  bonds.  Held,  that  the 
bonds  and  mortgage  were  not  held  as  collat- 
eral secnrltr  tor  Bach  note,  and.  u  sncb,  anbor- 
dinate  to  defendant's  lien  on  tiie  property  un- 
der an  attachment  subsequent  to  the  trust  deed, 
rince  the  note  did  not  represent  any  debt,  and 
defendant  coold  not  naaip  the  province  of  the 
government,  and  punish  the  bank  fw  its  eva- 
sion of  the  act  of  congteaa. 

Appeal  from  circnit  court,  Ripley  county; 
John  G.  Wear,  Judge. 

ActhHt  by  Bdward  G.  Blesterer  and  others 
against  tiie  Horton  Ijsad  &  Lumber  Com- 
pany and  others.  From  a  judgment  for 
plalntUlB,  defendants  appeal.  Affirmed. 

Seneca  N.  Taylor,  Charles  Brd,  and  S.  C. 
Taylor,  for  appellants.  J.  E.  McKiegban, 
Shepard  Barclay,  and  M.  F.  Watts,  for  re- 
spondents. 

MARSHALL,  J.  This  is  an  action  to  fore- 
close'  a  deed  of  trust,  covering  several  thou- 
sand acres  of  land  In  Ripley  county.  Mo. 
The  plaintiff^,  are  the  trustee  and  the  hold- 
ers of  all  the  outstanding  bonds  secured  by 
the  deed  of  trust,  and  the  defendants  are  the 
mortgagor  and  Its  creditors  and  other  par- 
ties claiming  title  under  It  There  was  a  de- 
cree for  the  plaintiffs,  from  which  the  de- 
fendants perfected  this  appeal. 

Briefly  stated,  the  controversy  is  this:  The 
Horton  Land  &  Lumber  Company  owned  the 
land.  There  was  a  mortgage  ou  it  for  $6,- 
500.  Outside  of  this,  the  company  owed  a 
large  floating  debt,  the  bulk  of  which  was 
held  by  the  seven  banks  that  are  parties 
hereto.  The  total  Indebtedness  amounted 
to  ¥110,000.  The  company  desired  to  fund  the 
Indebtedness,  and  pay  the  small  creditors, 
and  concentrate  the  indebtedness  in  the 
bands  of  the  seven  banks.  To  accomplish 
this,  it  made  a  deed  of  trust  for  |110,000, 
securing  bonds  to  that  amount,  and  sought 
to  have  each  of  the  banks  take  bonds  cov- 
ering the  amount  of  their  claims,  and  to  a 
further  amount  equal  to  48  per  cent,  of  their 
respective  claims,  and  to  apply  the  48  per 
cent  cash  thus  raised  to  pay  the  smaller 
creditors.  The  banks  agreed  to  this  arrange- 
ment. After  about  ♦40,000  bonds  had  been 
negotiated.  It  was  found  that  the  deed  of 
trust  was  defectively  executed;  so,  to  rem- 
edy the  defect,  on  the  16th  day  of  May,  18»5, 
all  of  the  stockholders  of  the  Horton  Lan<l 
A.  I^omber  Company  signed  a  written  resolu- 
tion or  agreement  that  the  bonded  indebted- 
ness be  increased  to  $110,000,  and  directing 
The  vice  president  and  secretary  to  issue 
bonds  to  that  amount,  end  secure  the  same 
by  a  mortgage  on  the  real  estate  and  fran- 
ohises  of  the  company,  and  providing  that 
the  bonds  should  not  be  sold  for  less  than 
tbeir  par  Taloe,  or  for  any  purpose  except 


money,  labor  done,  or  money  or  property 
actually  received,  and  expressly  waiving  the 
OO-days  notice  and  all  other  notice  required 
by  law  to  be  given  of  a  meeting  of  stock- 
holders of  said  company  "called  to  be  held 
at  office  of  said  company  on  the  2lBt  of  May, 
A.  D.  1895,  at  nine  o'clock  a.  m.,  for  the  pur- 
pose of  taking  an  election  for  or  against  an 
increase  of  the  bonded  indebtedness  of  the 
said  company  as  aforesaid,  and'  desire  and 
direct  that  this  paper  be  taken  as  our  vote 
In  favor  of  said  Increase,  and  in  favor  of  the 
adoption  of  the  above  resolution."  On  May 
17,  1885,  the  directors  held  a  meeting,  and 
unanimously  rescinded  the  prior  defective 
mortgage  for  $110,000,  and  also  rescinded  a 
resolution  directing  a  general  assignment  for 
the  benefit  of  Its  creditors.  On  May  21, 
1895,  the  directors  held  a  meeting,  and,  pur- 
suant to  the  direction  In  the  resolution  of  the 
stockholders  of  May  l&th  aforesaid,  adopted 
a  resolution  ordering  the  Issuance  of  bonds 
for  $110,000  secured  by  mortgage,  and  this 
is  the  mortgage  sought  to  be  foreclosed  In 
this  case.  Accordingly,  the  bonds  were  is- 
sued, and  the  deed  of  trust  properly  exe- 
cuted. The  bonds  contained  this  provision: 
"This  bond  will  not  become  obligatory  until 
the  certificate  thereon  shall  be  signed  by  the 
trustee,"  and  the  certificate  to  be  signed  by 
the  trustee  was:  "This  bond  Is  one  of  a 
series  and  Issue  amounting  In  the  aggregate 
to  $110,000,  described  in  the  mortgage  deed 
of  trust  mentioned  therein."  Thereupon  the 
seven  banks  took  the  bonds,  and  advanced 
the  48  per  cent.,  and  with  the  cash  thus  se- 
cured the  first  mortgage  for  $6,500  and  the 
claims  of  the  smaller  creditors  were  paid, 
the  defective  mortgage  for  $110,000  canceled, 
the  $40,000  bonds  secured  thereby,  which  hail 
been  negotiated,  were  taken  up,  and  the  fund- 
ing scheme  carried  out.  Thus  the  matter  stood 
from  about  June,  1886,  until  the  1st  of  April. 
1886,  when  five  of  the  seven  banks  that  went 
into  the  funding  arrangement  began  suits  by 
attachment  against  the  Hoi-ton  Land  &  Lum- 
ber Company  In  the  circuit  court  of  the  United 
states  for  the  Eastern  dlTlslpn  of  the  Eastern 
district  of  Missouri  to  recover  the  amounts 
of  their  respective  claims,  end  offering  to 
return  the  bonds  they  had  received,  claiming 
that  they  were  void  because  no  notice  of  the 
stockholders*  meeting  which  authorized  their 
Issue  was  published  for  60  days  before  the 
meeting.  These  cases  resulted  In  consent 
decrees  stipulating  that  the  five  banks  should 
surrender  the  bonds  they  held,  and  take  Judg- 
ment against  the  company,  but  that  the  de- 
cree should  not  be  construed  as  settling  or 
affecting  the  validity  or  Invalidity  of  bonds 
held  by  persons  other  than  the  five  banks. 
The  plaintiffs  in  this  action  were  not  parties 
to  that  agreement.  Thereafter  executions 
were  Issued  on  said  decrees,  the  land  cov- 
ered by  the  deed  of  trust  here  sought  to  be 
foreclosed  was  sold  by  the  United  States 
marshal,  and  was  bought  by  defeudiints  Bell 
and  Murphy,  as  tnuteea,  for  the  benefit  of 
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uld  fire  banks.  When  the  IxnidJi  matured, 
th^  were  not  paid,  and  the  trnatee  under  tbe 
deed  of  trust  and  tbe  bondholdurs  institnted 
this  action  In  the  circuit  court  of  Blpley 
county  to  foreclose  the  deed  of  trust,  with 
the  result  first  hwein  stated. 

1.  The  defendants  contend  that  the  bonds 
and  deed  of  trust  are  Ynid  because  60  days' 
public  notice  of  the  meeting  of  the  stock- 
holders at  which  their  Issue  and  executlcm 
was  authorised  was  not  ^rea.  Thrare  Is  no 
claim  made  that  the  bonds  are  fictitious,  or 
were  fraudulently  iunied.  Neither  is  it  claim* 
ed  that  the  company  did  not  get  value  re- 
ceived for  every  dollar  represented  by  them. 
It  Is  admitted  that  every  stoc^cholder  <^  the 
company  dgned  the  resolution  directing  the 
issue.  The  sole  claim  Is  that  under  the  cm- 
stitntion  and  laws  of  this  state  60  days*  pub- 
lic notice  must  be  given  of  any  meeting  held 
to  vote  upon  a  proposition  to  issue  bonds,  and. 
as  this  was  not  done  in  this  case,  the  bonds 
and  mortgage  are  void.  This  ctmtention  Is 
baaed  tqwn  section  8,  art  12,  of  tbe  consti- 
tution, and  section  2488.  Bev.  St  18S0.  The 
provision  of  the  constitution  ts  as  follows: 
"No  corporation  shall  Issue  stock  or  bonds, 
except  for  money  paid,  labor  done  or  prop- 
erty actually  received,  and  all  flctitions  in- 
crease of  stock  or  Indebtednen  shall  be  void. 
The  stock  and  bonded  Indebtedness  of  cor- 
porations diall  not  be  Increased,  except  in 
pursuance  of  general  law,  nor  without  the 
consent  of  Ibe  persons  holding  tbe  largra 
amount  In  value  of  the  stock  first  obUlned 
at  a  meeting  called  tax  the  purptwe,  first  giv- 
ing sixty  days*  public  notice,  as  may  be  pro- 
vided by  law."  Tbe  statute  carrying  the  con- 
stitutional iKTOvlsion  into  effect  Is:  "Any  cor- 
poration may  increase  Its  capital  stock  <a  its 
bonded  indebtedness,  with  the  ccmsent  of  tiie 
perstHU  holding  tiie  larger  amount  in  value 
of  the  stock,  which  consent  to  such  Increase 
shall  be  obtained  at  a  meeting  of  the  share- 
holders, called  for  that  purpose— aixty  dayi^ 
notice  of  tiie  time  and  place  of  sucb  meeting 
and  the  amount  of  the  proposed  Increase  of 
stock  or  b(»tded  indebtedness  having  been 
givm,  as  hereinafter  provided;  but  the  shares 
of  fltodc  or  bonds  arising  from  such  increase 
shall  only  be  disposed  of  for  money  paid, 
labor  dime  w  money  or  pn^erty  actually  re- 
ceived. All  fictitious  issue  or  increase  of 
Btoc^  or  bonds  of  any  corporation  shall  be 
void."  In  further  sqppOTt  of  their  contention 
the  defendants  rely  nvoa  the  case  of  State  v. 
McGrath,  86  Mo.  238.  That  was  a  case  by 
mandamus  to  compel  the  secretary  of  state 
to  issue  to  relator  a  certificate  that  it  hod 
complied  with  the  law  in  Increasing  its  capi- 
tal stock.  The  secretary  of  state  refused  to 
issue  the  certificate  solely  because  00  daytf 
public  notice  of  the  meeting  of  tbe  stock- 
holden  at  which  the  increase  of  stock  was 
authorized  had  not  been  given.  It  appeared 
that  a  notice  was  given  (not  60  days*  public 
notice)  and  received,  and  all  of  the  stock- 
holden  assembled,  and  signed  a  written  con- 


sent to  hold  the  meeting  without  further  no- 
tice, and,  beliw  assembled,  tiiey  unanimously 
voted  to  increase  the  capital  stock.  It  was 
held  12iat  the  OOdays  notice  required  by  tiie 
constitution  was  for  the  benefit  of  the  pub- 
lic, and  not  merely  for  the  benefit  of  the 
stockholders.  It  was  said  that  section  838, 
Rev.  St  1878,  then  in  force.  In  addition  to  a 
puUlcation  of  a  notice  tmce  a  week  for  tlO 
days  before  the  meeting,  reqtdred  a  notice  to 
be  sent  by  mall  to  each  atocfcholdw  60  days 
before  the  meeting,  and  the  deduction  was 
drawn  therefrom  that  the  notice  by  maQ  was 
Intended  tm  tbe  benefit  of  the  stockholder. 
While  the  published  notice  was  Intended  Cor 
tbe  benefit  of  the  public,  and  it  was  suggest- 
ed tiuit  the  reason  for  requiring  the  notice  to 
tbe  public  was  "tiie  prevalent  practice  of 
watering  tiie  stoi^  of  corporations,  reanlting 
oftentimes  to  the  injury  of  the  pnUlc"  It 
was  accordingly  held  that  the  stockholden 
could  not,  even  by  unanimous  consrat,  waive 
the  public  notice,  and  therefore  tbe  increase, 
accomplldied  In  the  mannw  stated,  was  void. 
It  Is  a  settled  rule  of  cmistniction  tiut  "every 
word  employed  In  the  constitution  is  to  be 
expounded  In  Its  ^ain,  obvious,  and  eommon- 
sense  meaning;  unless  the  context  furnishes 
some  ground  to  control,  qualify,  ae  enlarge 
it  Oonstitutlons  are  not  designed  for  meta- 
physical or  logical  subtietlea.  for  nloetiee  of 
expression,  or  for  tlie  exercise  of  philosophical 
acuteness  or  Judicial  research.  They  are  In- 
struments of  a  practical  nature,  founded  on 
tiie  comnum  business  of  life,  adapted  to  com- 
mon wants,  designed  for  common  use,  and  fit- 
ted for  common  underatandlnga.  The  peopla 
made  them,  the  peafiB  adopt  them,  tiie  people 
must  be  suniKMWd  to  read  them  wltii  the  h^ 
of  common  sense,  and  cannot  be  presumed  to 
admit  In  them  any  recondite  meaning  or  any 
extraordinary  ^tm."  1  Stany,  Oonst  |  451. 
Then  Is  great  diversity  of  opinion  as  to 
whether  any  proviai(ni  itt  a  consUtnthm  can 
be  construed  to  be  mer^  directory,  and  the 
role  obtains  in  some  Jurisdictions  that  every 
provision  of  the  constitntiwi  Is  mandatory. 
In  our  state  ^ovisi<ms  of  the  constitution 
have  been  held  merely  directory.  Section  24, 
art  4,  provides  that  "tbe  style  ot  the  laws  of 
this  state  shall  be:  30  it  enacted  1^  the  gen- 
eral assembly  of  the  state  of  Mlssourt,  as  fot 
lows.'"  Yet  hi  City  of  Cape  Girardeau  t. 
Biley,  Ho.  424,  this  was  held  to  be  merely 
direct(H7.  Section  88,  art  6,  inovides  that 
"all  write  and  process  shall  run  and  all  prose- 
cutions shall  be  conducted  In  the  name  ^  the 
'Btote  of  Mlssonn,"*  etc  Yet  In  Bute  v. 
Foster.  61  Mo.  S48,  this  was  held  to  be  only 
directory.  Section  37,  art  4^  iwovldes  that 
"no  bill  shall  become  a  law  until  the  same  has 
been  signed  by  the  presiding  officer  of  eadi 
of  the  two  houses  in  open  sesidcoi."  and,  fur- 
ther, that  bef<B«  the  officer  affixes  bis  signa- 
ture he  shall  suspend  all  other  business,  order 
the  bill  read  at  length,  aod.  if  no  objections 
are  made,  sign  it  and  the  fiact  shall  be  noted 
on  the  Journal,  and  the  bill  immediately  sent 


Digitized  by  Google 


Uo.) 


RIESTJBKEB  t.  HOBTOIS 


LAKJD  A  LUMBEB  Ca 


241 


to  the  otlier  hooBe,  and,  it  objections  an 
made,  the  piocednce  Is  pEeserlhed  ftir  deter^ 
mining  them.  Yet  In  State  t.  MMd,  71  Ho. 
266,  the  first  clatue,  Uterally  quoted  above, 
was  held  mandatory,  but  the  remainder  of 
the  section  was  declared  to  be  merely  dlrec- 
torr-  TtM  dedsfon  of  such  questkms  ou^t 
alwsTS  to  he  approached  cautioosly,  ai^  every 
word  of  the  coostltntion  be  glTen  full  force, 
and  a  practical  meanlns  be  attached  to  the 
proTlalon  cona trued.  In  no  case,  however, 
oDght  a  coautmcaom  be  adopted  fliat  coold 
serve  no  osefol  purpose,  or  that  would  be  ab- 
iord,  or  make  the  provision  ridiculous. 

The  constltotlaia  and  laws  of  mans  ct  ma 
sister  states  contain  provisions  similar  to  the 
provisions  Of  our  constitution  and  statutes 
requlrins  a  public  notice  to  be  given  a  sped- 
Sed  number  of  days  before  the  meeting  ot  the 
Htockholders  is  held  to  Increase  the  capital 
stock  or  btmded  Indebtedness,  and  in  every 
tautance  in  which  the  question  has  come  be- 
fore the  courts  It  has  beoi  held  that  the  no- 
tice required  la  Cor  the  benefit  of  the  stodc- 
bolders;  tiiat  the  pnUlc  has  no  Interest  In 
the  matter;  and  that,  If  aU  the  stocUwIdera 
set  together,  even  without  any  previous  no- 
tice, and  unanimously  (or  the  reqnMte  ma- 
Jwltr  of  the  whfde  nomber  so  assemble^ 
vote  to  increase  the  stock  or  bonded  indebt- 
edness, the  act  la  tor  those  for  whose 
benefit  a  protection  Is  promised  may,  If  snl 
jniis,  waive  the  benefit  of  the  protection,  and 
bind  themselves  by  contract.  For  these  rea- 
scMis  mortgages  executed  to  secure  a  bonded 
indebtedness,  pursuant  to  the  onler  <ii  the 
stot^holders  when  they  were  all  assembled 
in  a  meeting;  althon^  the  meeting  was  not 
vailed  by  giving  the  public  notice  required 
by  the  omstttutton,  have  been  held  to  be 
valid.  OampbeU  v.  3Iining  Go.  (a  G.  Hunt) 
!»1  Fed.  1;  Ice  Cow  v.  Header  (a  a  A.  Ala.) 
72  Fed.  U6;  Trust  Co.  v.  Oondcu  (a  a  A. 
Tenn.)  07  Fed.  St;  Wood  v.  Waterworks  Co. 
'C.  a  FaJ  44  Fed.  146;  Nelson  v.  Hubbard. 
96  Ala.  288,  U  South.  428.  17  L.  B.  A.  876. 
Id  other  instances  the  provision  for  notlee 
was  atatnte,  but  not  In  the  constitution, 
and  the  same  rule  vaa  adt^tted.  Beedier  v. 
Mm  Go.,  4S  MScb.  108,  7  N.  W.  606;  Thom- 
as V.  BaUroad  Oo.,  104  m.  462;  Fanners' 
Loan  *  nnst  Oo.  v.  Toledo^  A.  A.  ft  N.  M. 
B.  Go.  COL  01)  67  Fed.  48;  Commissi  oners  v. 
Asplnwall.  e2U.  8.688,  16L.Bd.aO&  The 
asme  doctrine  Is  maintained  by  the  standard 
text  writers.  6  Thomp.  Corp.  f|  6060.  6009; 
2  Cook,  Corp.  699;  2  Mor.  Friv.  Corp.  |  675. 
The  role  thus  sdcpted  as  to  private  corpora- 
tions Is  very  different  flram  the  rule  applica- 
Ue  to  public  corpOTatlwiSL  Zn  tiie  latter  case 
the  public  officers  must  act  strictly  and  lit- 
erally wltUn  the  letter  of  the  laW  giving 
the  pow«  to  act,  and.  If  a  vpedflc  mode  or 
Bsethod  tax  contracting  is  prescribed.  It  must 
be  rigidly  followed,  or  the  act  wlU  be  void. 
Knggles  T.  Collier.  48  Mo.  868;  aty  of  St 
Louis  V.  Bnasrtl.  9  Mo.  607;  Keating  v.  Kaiir 
«aa  Oty,  84  Mo.  416.  loc.  dt  419.  The  reft- 
61&W^16 


son  for  the  difference  la  plain.  PnbUc  offi- 
cers axe  trustees  for  the  people,  who  have  to 
pay  whatever  liablll^  Is  Incurred,  and  are 
vested  with  only  the  powers  conferred,  to 
be  exercised  in  the  modes  prescribed;  whor^ 
as  the  stockholders  ot  a  private  corporation 
act  for  themselves^  bind  thdm selves,  and 
must  pay  whatevor  llablll^  Is  Incurred.  The 
rest  of  mankind  are  not  liable  fbr  their  acts, 
Incur  no  responsibility  from  their  contracts, 
have  no  voice  in  their  meetings,  and  no 
standing  In  court  to  call  their  acts  In  ques- 
tion. The  sute  (seates  the  owporation,  can 
place  limitations  upon  their  power,  and  can 
call  th^  acts  Into  question.  But  the  people 
composing  the  state,  as  Individuals,  have  no 
interest  in  or  power  over  them  It  has  been 
ptrfnted  out  tai  State  v.  McGrath.  supra,  13iat 
tbe-OO-daya  notice  was  held  to  be  fv  the 
boiefit  of  the  puhUt^  and  not  for  the  bmeflt 
of  the  stoAluMexf.  A  slmUar  ccmtMition 
was  made  as  to  the  statute  of  Michigan 
which  required  a  public  notice  of  a  meeting 
for  audi  purpose  to  be  glvoi.  and  In  Beechtt 
V.  MIU  Co.,  46  Mich.  108.  7  N.  W.  606.  Qwtey, 
Jn  answwed  tt  In  his  usual  dear  s^le.  and 
said:  "Tbem  arc  strong;  and  seem  very  Im- 
perative^ words,  and.  If  full  effect  Is  given 
to  them,  ft  may  be  difficult  to  support  this 
mortgsge;  but  we  are  not  hastily  to  con- 
dude  that  w(«ds  thus  apparently  imperative 
are  to  be  ^ven  a  literal  interpretatimi.  and 
enforced  accordingly.  Oourts  often  speak  of 
acts  and  contracts  aa  void  when  they  mean 
no  more  than  that  some  party  ctmcemed  has 
a  right  to  void  them.  •  *  *  If  It  is  ^ 
parent  tiiat  an  act  Is  prohibitory,  and  declar- 
ed void  on  grounds  of  general  pcrfley,  we 
must  siqipose  the  legislative  Intent  to  be 
that  It  shall  be  void  to  all  Intents;  while, 
if  the  manifest  Intent  la  to  give  protection  to 
determinate  tilings  who  are  snl  Jurist  the  pur- 
pose is  suffidently  accompUshed  If  they  are 
given  the  llber^  tit  voiding.  •  *  •  The 
statute  now  under  consideration  was  passed 
to  protect  the  Interesta  of  stockholders  In 
mining  oHnpanies.  It  Intoida  that  their 
mining  property  shall  not  be  conveyed  away 
or  mortgaged  except  1^  their  deliberate  ac- 
tum, after  they  have  been  notified  of  the 
proposal  to  do  so,  and  have  had  time  to  de- 
liberate upon  and  fully  am^w  It;  but  tiie 
matter  does  not  concern  the  public  at  large. 
No  principle  of  public  j/aHkj  Is  at  stakew  No 
wrong,  direct  or  indirect,  la  dene  to  any  hu- 
man being  If  conveyance  Is  made  or  mort- 
gage given  without  the  exact  notice  requir- 
ed, unless  it  be  wrong  to  the  stockholders 
themselves;  and,  as  others  are  not  nmcem- 
ed,  why  diould  the  statute  give  them  the 
right  to  raise  questions  <tf  Irregnlkrl^  which 
the  stockholders  elect  to  waive?  We  are  sat- 
isfied such  was  not  the  purpose."  If  It  be 
said  that  the  framers  d  the  or^nlc  law 
have  seen  fit  to  limit  the  power  ot  cc«pwa- 
tlons  in  this  respect  In  plain  words,  and  the 
courts  have  no  right  to  construe  away  such 
limltatims.  the  answer  Is  afforded  by  the 
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Indd  remarks  of  Lord  Halslniry  In  Cox  r. 
Hakea^  16  App.  Caa.,  loc.  cit  518.  wbwe  he 
uld:  "Fran  theae  and  similar  examples  a 
canon  of  conatrnctkm  has  been  arrived  at 
wlilch  has  itften  beea  qnoted,  bnt  which  la  so 
Important  with  reforence  to  the  question 
now  befwe  7onr  Undshlps  that  I  quote  It 
once  again;  *From  which  cases  It  appears 
that  the  sages  of  the  law  heretofore  have 
construed  statutes  quite  coatvfxj  to  the  let* 
tet  In  some  appearance,  and  those  statutes 
which  comprehended  all  things  In  the  letter 
th^  have  expounded  to  extend  but  to  some 
things,  and  those  which  generally  prohibit 
all  people  from  doing  such  an  act  th€7  have 
Interpreted  to  permit  some  people  to  do  It^ 
and  those  whlcb  Include  every  poaon  In  the 
letter  they  have  adjudged  to  reach  to  some 
pwsoDS  only,  whtdi  e^qtoslttons  have  always 
been  founded  on  the  Intent  of  the  legislature, 
which  they  hare  collected  smnetimes  by  con- 
sidering the  cause  and  neceaslty  of  making 
the  act,  sometimes  foy  comparing  me  part  ot 
the  act  with  another,  and  sometimes  by  for- 
eign drcumstances.  So  that  they  have  ever 
been  guided  by  the  intoit  of  tlw  legislature^ 
wliich  tbey  have  alw^s  taken  according  to 
the  necessity  of  the  matter,  and  according 
to  that  which  is  consonant  to  reason  and 
good  discretiML* "  The  same  rule  la  declared 
In  Stradllng  v.  Mo^an,  Plowd.  a06a.  This 
rule  is  the  same  whether  applied  to  consti- 
tutions or  to  statutes.  It  is  pertinent  to  In- 
quire what  good  or  useful  purpose  would  be 
subserved  by  requiring  a  public  notice  to  be 
given  fbr  a  stockholders*  meeting  If  all  the 
stockhoiders  actually  knew  of  the  meeting, 
and  were  personally  present  at  the  meeting. 
A  notice  published  in  a  paper  is  only  con- 
structive notice.  It  is  never  held  to  be  as 
good  as  actual  personal  notice.  Its  sole  pur- 
pose is  to  call  the  stockholders  together.  If 
th^  all  get  together^  they  are  as  much  pres- 
ent at  the  meeting  as  if  they  hsd  come  upon 
notice.  The  notice  is  a  means  to  an  end. 
'i  hat  end  is  to  get  the  parties  in  Interest  to- 
gether, or  give  them  an  opportunity  to  be 
present  But,  when  they  are  all  present,  the 
Old  Is  attained.  A  summons  is  a  notice  to 
bring  a  party  Into  court  But,  if  the  sum- 
mons la  never  Issued  or  served,  and  yet  the 
party  voluntarily  comes  Into  court,  and  tries 
the  case,  neither  he  nor  the  adversary  party 
can  be  heard  to  say  that  the  Judgment  Is 
void,  or  even  voidable.  So  it  is  with  a  stock- 
holder^ meeting,  if  all  the  stocfcholderB  are 
actually  assembled  In  meeting.  Whui  as- 
sembled, the  power  to  make  a  ccmtract  or 
execute  a  mortgage  is  Just  as  full  and  com- 
Iriete  as  if  a  notice  had  bera  given  of  Inten- 
tion to  hold  meeting.  Their  acts  bind 
only  themselves.  If  a  public  notice  of  a 
Btockholden^  meeting  is  Intended  tor  the  ben- 
efit of  the  public,  and  not  of  the  stockholdeTB, 
then  some  purpose  beneficial  to  the  public 
must  be  Intended.  What  Is  It?  If  the  pub- 
lic, or  any  member  of  It,  saw  such  a  notice 
in  the  papers,  and  attended  the  meeting,  be 


could  not  participate  In  It;  he  could  not  vote 
at  It;  he  could  not  compel  the  meeting  to 
Increase  ite  capital  stock,  or  prevent  it  from 
doing  sa  If  the  purpose  of  the  stockholders 
was  the  ulterior  «ie  of  watering  the  stock, 
or  Increasing  the  bonded  Indebtedness  to  an 
unlawful  »:tent  bis  presence  must  not  pre- 
vent that  purpose  being  carried  out;  or.  If 
It  was  carried  out,  he  would  have  no  stond- 
lug  In  court  to  stop  ite  consummation  by  legal 
actlML  If  the  purpose  was  to  have  him 
presoit  so  he  could  warn  Investon  not  to 
buy  the  watered  stock  or  illegally  Issued 
bonds,  it  would  be  impossible  tor  him  to  do 
so,  for  be  could  not  reasonatdy  be  expected 
to  know  to  whom  the  stock  or  bonds  were 
offered,  or  when  or  where  on  the  face  of  the 
earth  the  off«  would  be  made.  And  this 
could  not  be  the  purpose  as  to  an  Increase  of 
stuck,  because  section  964,  Ber.  St  1890, 
requires  a  certlflcate  ot  the  Incmse  oi  stock 
to  be  filed  with  toe  secretory  of  stete,  and 
sectlMi  1828,  Rev.  St.  1898.  requires  a  cer^ 
tiflcate  ot  the  secretory  of  state  that  In  msk- 
Ii^  the  increase  the  law  has  been  c<mipUed 
with,  thus  furnishing  a  public  record  of  the 
fact  that  such  an  increase  has  been  made, 
which  Is  open  to  every  <me  who  chooses  to 
Inquire  btfore  taiveeting  to  snch  stock.  If 
this  is  not  sufflctent  to  prevent  stock  being 
watered,  It  Is  not  clear  how  the  publication 
of  the  notice  ao  days  b^ore  the  Ineeting  Is  to 
be  held  at  which  it  is  eontemplated  doing 
the  act  of  watering  the  stock  win  have  any 
such  ettect,  ot  be  any  proteetkm  to  Oie  pnldlc. 
Neither  can  It  be  construed  that  this  provi- 
(rttm  Is  intoided  to  give  notice  to  the  officers 
of  the  stete  whose  duty  It  would  be  to  call 
the  act  In  questitm  that  such  a  meeting  for 
such  a  purpose  was  to  be  held;  tor,  as  above 
pointed  out,  the  tocrease  of  stock  dora  not 
become  effective  until  the  proceedings  of  the 
stocUuMers  and  directors  have  been  certified 
to  the  secretary  of  atote,  and  he  has  filed 
them  among  hie  reccwds.  and  issued  his  cer- 
tificate of  compliance.  So  that  the  stete's 
offlcere  do  not  need  any  notice  of  the  meet- 
ing, but  get  notlee  of  the  result  of  the  meet- 
ing, and  must  certify  to  the  legality  of  tho 
act  before  the  result  of  the  meeting  becomoK 
eflTectlve^  and  before  any  one  can  be  Imposed 
upon  by  Investing  his  money  In  such  watered 
stock.  It  follows  that  the  reasnia  given  for 
the  result  reached  In  the  case  of  State  v. 
McOrath,  86  Ma  341,  fail  to  support  that  re- 
sult It  is  ai^rent  also  that  that  esse  is  out 
of  Une  with  the  adjndicaticms  upon  the  same 
question  to  all  the  other  stetes.  It  Is  clear 
that  the  coostitotfonal  and  stetutory  provi- 
sions construed  are  for  the  benefit  of  the 
stockholdws,  and  not  tor  that  ot  the  public: 
that  no  useful  purposes  would  be  aubserved 
by  construing  them  to  be  for  the  benefit  of 
the  public;  and  that  t>elng  for  the  benefit  of 
the  stockholders,  they  can  waive  that  bene- 
fit  and.  If  tbey  do  so.  and  all  meet  and 
unanimously  or  by  a  legal  majority  vote  to 
tocrease  the  stodc  or  bonded  Indebteduess, 
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their  act  Is  binding  on  them,  and  neither  they 
nor  their  creditors  can  be  beard  to  deny  the 
ralldity  of  tbe  act  For  this  reason  the  case 
of  State  T.  McQrath,  supra,  is  overruled,  and 
tbe  deed  of  trust  in  this  case  held  to  be  valid, 
and  a  superior  lien  to  tbe  title  of  tbe  defend- 
ants, acquired  under  the  attachment  pro- 
ceedings In  tbe  United  States  coort. 

2.  It  Is  argued,  however,  that  the  bonds 
speclty  on  their  face  that  they  shall  not  be 
binding  on  tbe  company  unless  they  are  certi- 
fied to  by  the  trustee,  and  that  only  16  of  tbe 
76  bonds  held  by  the  plaintiff  tbe  German- 
American  Bank  were  so  certified  until  several 
months  after  the  defendants  instituted  their 
attachment  sults^  No  sucb  Issue  was  made 
by  the  pleadings,  and  no  such  relief  was  ask- 
ed, DO  aucb  objection  was  raised,  and  no  such 
point  relied  on  In  tbe  trial  In  tbe  circuit  court 
The  defendants  pleaded  that  none  of  tbe 
bonds  held  by  the  Qerman-Amerlcan  Bank 
were  certified  by  the  trustee  until  four  months 
after  they  began  tbetr  attachment  suits,  and 
that,  therefore,  that  bank  was  not  a  bona  fide 
bolder  of  the  bonds,  and  hence  their  rights 
under  Ihe  attachment  were  superior  to  tbe 
rights  of  that  bank  under  the  mortgage.  This 
is  a  very  different  position  from  that  here 
taken.  Here  defendants  concede  that  16  of 
the  bonds  were  properly  certified  before  tbe 
attachment  suits  were  begun,  and  also  con- 
cede that,  if  tbe  mortgage  is  valid,  the  Ger- 
man-American Bank's  claim  as  to  such  16 
bonds  Is  superior  to  defendants'  rights  under 
their  attachments,  but  ask  that  their  rights 
be  given  priority  over  the  rights  of  that  liank 
as  to  the  60  bonds  that  were  not  certified  by 
the  trustee.  In  other  words,  after  charging 
that  none  of  the  bonds  were  superior  In  right 
to  their  rights,  the  defendants  now  for  tbe 
first  time  ask  this  court  to  adjust  the  priori- 
ties of  the  parties  as  above  stated.  It  is  too 
late  to  raise  such  a  question  now.  The  case 
most  be  tried  on  tbe  same  issues  and  theories 
here  that  It  was  tried  upon  In  the  lower  court 

3.  It  Is  insisted  that  the  bonds  held  by  tbe 
<ier man- American  Bank  are  held  simply  as 
collateral  security  for  notes  of  tbe  L.  A.  Kel- 
sey  Lumber  Company,  and  hence  that  bank  is 
not  a  bona  fide  holder  of  those  bonds,  and 
tiierefore  its  claim  Is  subordloats  to  the  rights 
of  the  defendants  under  their  attachments. 
The  evidence  does  not  sustain  this  contention. 
Tbe  facts  are  that  before  the  first  defective 
mor^ge  for  $110,000  was  Issued,  the  Horton 
TjloA  &  Lumber  Company  owed  the  Cerman- 
Amerlcan  Bank  $25,726.23.  Under  the  fund- 
ing scheme  that  bank  advanced  a  sum  equal 
to  48  per  cent  thereof  additional,  amounting 
to  (12,348.86.  to  help  to  supply  the  cash  to 
pay  the  small  creditors;  thus  making  the 
bank's  claim  against  the  Horton  Land  &  Lum- 
ber Company  $38,075.09.  For  this  It  received 
$38,000  In  bonds  of  that  company.  It  did  not 
surrender  the  original  notes  of  tbe  company, 
but  It  did  take  the  note  of  the  L.  A.  Kelsey 
Lumber  Company  to  an  amount  equal  to  tbe 
amoimt  of  Its  (daim  against  the  Horton  Com- 


pany, Indorsed  by  tbe  Horton  Company. 
There  was  no  novation,  however.  Neither 
was  there  any  agreement  tbat  the  Horton 
notes  and  bonds  were  to  be  held  as  collateral 
security  for  tbe  note  of  the  Kelsey  Company. 
The  Kelsey  Company  owed  the  bank  nothing, 
and  owed  the  Horton  Company  nothing.  Tbe 
bank  knew  the  Kelsey  notes  were  made  so  as 
to  apparently  conform  to  the  national  banking 
laws.  Tbe  bank  could  never  have  enforced 
them  against  the  Kelsey  Company.  It  was 
simply  an  arrangement  to  make  it  appear 
that  the  bank  held  the  notes  of  the  two  cor- 
porations, instead  of  bonds  secured  by  real- 
estate  security.  While  tbe  attempt  to  thus 
evade  the  national  banking  laws  is  not  to  be 
commended,  tbe  form  of  the  transactltKi  did 
not  change  the  fact  or  the  debtor;  and  the 
defendants  cannot  usurp  tbe  province  of  the 
government,  and  punish  the  bank  for  the  eva- 
sion of  tbe  act  of  congress.  National  Bank 
V.  Matthews,  98  U.  S.  621,  25  L.  Kd.  188.  For 
these  reasons  the  Judgment  of  the  circuit  court 
Is  affirmed.  All  concur. 


STATE  V.  WESTLAKB. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  12. 1901.) 

HOMICIDB— THREATS— OPBNINO  STATBHIBNT— 
OBJBCTIONB  TO  QUESTICW— INSTRUC- 
TIONS—BXOBFTION. 

1.  it  is  not  a  ground  of  complaint  that  defmd- 
ant  in  his  opening  statement  was  confined  to 

relevant  matters. 

2.  In  the  absence  of  more  specific  objection 
to  a  qaestfon  than  "we  object  to  it,"  objections 
that  It  was  Improper  on  cross-examination  of 
defendant,  because  he  had  not  in  his  exam- 
ination in  chief  been  examined  in  regard  to  the 
matter  tnanlred  about,  will  be  held  waived. 

3.  Rev.  St.  1809,  i  2627,  making  it  the  duty 
of  the  court  to  instruct  the  jury  on  all  questions 
of  law,  does  not  embrace  the  qaestion  of  the 
credibility  of  defendant  as  a  witness. 

4.  Exception  not  having  been  taken  at  the 
time. the  instructionB  were  given,  because  the 
court  "had  failed  to  instruct  on  all  questions  In 
issue,  it  will  be  held  waived. 

5.  In  order  that  threats  of  violence  previous- 
ly made  by  deceased  might  justify  defmdant 
in  assaulting  and  killing  him,  defendant  must 
have  had  good  reason  to  believe  that  deceased 
was  then  about  to  assault  him  or  do  lUm  some 
great  bodily  hann. 

Appeal  from  criminal  court,  Jacksoa  coun- 
ty; John  W.  Wofford.  Judge. 

Thomas  Westlake  was  convicted  of  mur- 
der, and  appeals.  Affirmed. 

Blake  L.  Woodson,  for  appellant  S)dward 
P.  Crow,  Atty.  Gen.,  and  Sam  B.  Juries. 
Asst  Att7-  Oen.,  for  tbe  State. 

BURGESS,  J.  On  the  9th  day  of  January, 
1900,  the  defendant  shot  and  killed,  with  a 
shotgun,  at  Jackson  county,  one  Wood  Mitch- 
ell, for  which  he  was  thereafter  Indicted  by 
the  grand  Jury  of  said  county,  and  charged 
with  murder  in  the  first  degree.  Thereafter, 
at  the  April  term,  1900,  of  said  court  he  was 
put  upon  his  trial,  and  convicted  of  murder 
In  the  second  degree,  and  bis  ponlsfament 
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fixed  at  50  years'  ImiwlBonment  in  the  state 
penitentiary.   He  appeals. 

The  facts,  briefly  stated,  are  that  at  tiie 
time  at  the  homicide  defendant  MveA  on  a 
farm  In  said  county  which  belonged  to  one 
GUnton  D.  French,  and  .had  In  his  custody 
a  lot  of  hogB  and  other  personal  property  be- 
longing to  him.  The  farm  had  recently 
theretofore  been  occupied  by  one  Moore,  who 
had  axecuted  a  chattel  mortgage  upon  the 
hogs  to  Mrs.  W.  A.  MooKii  which  was  trans- 
ferred to  the  J.  H.  North  Furniture  ft  Oarpet 
Company,  a  business  firm  at  Kansas  Otty. 
The  deceased,  Mitchell,  was  an  attorney  at 
law.  On  the  morning  tbe  9th  of  January. 
1900,  Mitchell  went  to  the  farm  upon  wblch 
defendant  than  resided  to  make  arrange- 
ments to  recover  the  hogs,  and  for  that  pur- 
pose took  with  blm  a  deputy  constable,  who 
had  a  writ  ot  replevin  for  the  hogs,  which 
had  beoi  sued  out  by  the  North  Furniture 
&  Carpet  Company  befon  a  Justice  of  the 
peace  In  X^ansas  City.  On  the  morning  of 
the  dlfDculty,  in  a  conTersatlon  deceased  had 
with  one  John  Fred,  Fred  said  to  him,  "If 
yon  go  down  to  get  those  hogs,  and  meet 
that  man  Westlake  as  a  gentleman,  he  will 
meet  yon  halfway,  bnt  If  you  dont  you  are 
liable  to  have  tronble,"  deceased  replied,  "I 
wJU  show  that  big  stiff  a  trick  that  he  has 
never  learned,"  etc.  This  was  communi- 
cated to  defei^ant  before  the  shooting.  As 
deceased  and  the  deputy  constable,  Sherman, 
were  walking  across  a  field  towards  the 
house  of  defoidant,  he  observed  them,  and 
he  Immediately  went  to  bis  house,  got  his 
Bbotgnn,  stationed  himself  In  front  of  a  wire 
wblch  was  stretched  across  the  passageway 
leading  Into  his  yard,  and  waited  until  de- 
ceased and  Shenuan  came  walking  up,  and 
had  gotten  within  about  12  tset  of  defendant, 
when  he  admonl^ed  them  at  least  once,  and 
perhaps  twice  not  to  come  In;  bnt  they  made 
no  halt,  and  defendant  at  once  flied  his  gnu 
at  Mitchell,  killing  him  Instantly.  The  de- 
ceased and  Sherman  made  no  attempt  to  as- 
sault defendant  or  to  harm  him  in  any  way. 
DefMidant  did  not  know  that  Sherman  was 
an  officer,  or  that  he  had  a  writ  of  rqjlevin 
In  his  possession,  at  the  time  he  shot  the 
deceased.  Defendant,  in  bis  own  behalf, 
twtlfied  as  follows:  "I  went  to  Grandvlew 
from  my  place  late  in  the  forenoon,  and 
shorfly  before  the  shooting.  It  was  some 
little  time  before  noon  I  was  there  with  Mr. 
Irwin.  That  was  on  the  9th  day  of  Jan- 
uary, 1900.  I  went  after  my  mall,  and 
called  up  Mr.  French,  who  owned  the  place 
on  which  I  lived,  and  talked  with  him  over 
the  teleidume.  I  was  not  there  but  a  few 
minutes.  I  saw  two  men  coming  from  the 
nortli,  and  turn  across  the  field  east  towards 
my  place.  They  were  coming  from  towards 
the  Phdan  bouse.  I  started  with  Mr.  Irwin 
towards  home.  I  wanted  to  get  down  there 
and  see  who  tbey  were.  I  wanted  to  see  If 
they  were  going  down  there  to  the  place, 
and  what  they  wanted,— whether  tbey  want- 


ed to  take  the  proi>erty.  and  if  they  were 
ot&cen.  I  wanted  to  see  that  they  didn't 
take  anything  away  nnless  they  had  a  writ 
of  replevin.  I  didn't  know  who  th^  were, 
but  I  thought  one  of  them  was  Tic  iloan. 
He  is  the  son  of  W.  A.  Mo<»e,  who  was  a 
former  tenant  on  the  farm,  beftm  I  took 
charge  of  it  '  X  went  straight  home,  walked 
IK«tty  fast,  and  went  to  the  bouse  and  got 
my  gun.  I  came  out  and  stood  In  the  yard, 
close  to  the  tence,— I  supposed,  six  or  eight 
feet  from  the  wlx«.  I  think  I  had  my  gun 
in  my  left  band  when  I  first  spoke  to  the  de- 
ceased. He  was  aboQt  ninety  or  a  hundred 
feet  away  from  me.  I  lecognlsed  Mitchell 
when  I  first  spoke.  The  other  man  I  had 
never  seen  before.  The  first  thing  I  said  to 
him  was,  'Ton  cant  coma  In  her^  so  go 
back;'  bnt  he  came  right  on  towards  me 
and  started  across  the  road,  and  I  said  to 
him,  Tou  are  no  officer,  and  you  can't  cotac 
In.'  From  the  talk  I  beard  that  morning,  I 
was  suspicions  of  him,  as  I  was  ot  other 
people  In  the  neighborhood.  What  I  mean 
by  this:  I  had  talked  with  Mr.  Fred,  and 
he  had  told  me  what  the  deceased  had  said. 
It  was  to  team  me  a  trick  that  I  had  never 
beard  or  never  knew.  I  feared  It  was  some- 
tiling  that  wasn't  very  pleasant  It  caused 
me  to  tlilnk  I  was  In  danger  from  b^ng  in 
company  with  parties  that  had  threatened 
me.  I  supposed  I  was  Uabte  to  be  klUed 
almost  any  time.  When  he  turned  directly 
towards  me,  I  cocked  my  gun  and  put  It  to 
my  shoulder,  and  commenced  telling  him  to 
stop.  I  told  him  he  was  no  officer,  and 
couUn't  come  in.  He  looked  vicious,  and 
made  no  answer.  Neither  one  answered  nor 
said  a  word,  but  he  came  right  on  to  me, 
while  the  other  man  walked  around  and 
passed  about  ten  feet  from  me.  I  didn't 
notice  the  other  man  particularly,  because  I 
had  heard  nothing  that  he  had  said.  I  was 
watehlng  Mitehell.  I  knew  be  was  not  an 
officer.  BCitchdl  told  me  he  was  an  attorney 
for  the  Nfurth  Furniture  Otnupany.  When 
ho  came  towards  me  I  hollered  for  htm  to 
stop^  very  loud  and  with  as  much  fbrce  as  I 
could.  I  did  this  to  make  htm  think  he  was 
In  danger  if  he  came  on,  or  make  me  an  an- 
swer. I  told  him  to  turn  back  before  I  drew 
the  gun  on  him.  I  told  him  he  was  no  offi- 
cer, and  couldn't  come  In.  I  told  him  two  or 
three  times.  I  wlU  not  be  positive  which. 
Just  called  to  him  to  stop,  as  he  came  near 
me.  I  Just  called  to  him  to  stop.  Deceased 
had  on  his  overcoat,  whi<di  was  raUier  long, 
and  klndw  lent  over  a  little  Jnst  at  the  time 
I  shot  He  moved  the  coat  kinder  forward, 
and  I  inferred  from  the  movement  he  in- 
tended to  shoot  from  his  pocket  I  have 
often  heard  of  pe<4;)le  shooting  from  the 
pocket  that  way.  I  have  known  ot  one  or 
two  people  to  do  It  I  shot  simply  because, 
from  his  looks  and  his  actions,  I  thon^t  he 
intended  to  shoot  me.  That  ts  jnst  the  rea- 
son I  shot  I  think  he  was  about  twelve 
feet  from  me  when  I  shot    He  didn't 
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slacken  his  speed  any,  but  came  fully  as 
fast  as  he  had  been  coming.  I  looked  to  see 
If  there  was  any  badge  of  an  officer.  He 
nerer  spoke  a  word,  and  I  tbongbt  he  had 
plenty  of  time  to  tell  me  If  be  were  an  offi- 
cer. If  they  were  not  officers,  they  were  not 
tbere  on  any  peaceable  mission  at  alL  By 
Mr.  Bherman  going  south  of  me,  it  looked 
to  me  like  he  was  to  get  on  the  opposite  side, 
so  they  would  have  me  between  two  fires.  I 
broosht  the  gun  out  from  the  bouse  because 
I  tbongbt  perhaps  I  would  need  it  to  protect 
myself.  I  thought  one  of  these  men  was 
Moore.  That  is  the  reason  I  got  my  gun. 
I  thought  one  of  tbem  was  Moore.  What 
Mr.  Fred  had  told  me  about  Mr.  Mitchell  bad 
the  effect  of  making  me  judge  blm  to  be 
with  Moore,  and  he  would  do  the  same  they 
would,  and  I  was  satisfied  they  would  kill 
me  If  they  got  a  chance.  I  thought  he 
would  do  the  same."  The  defense  Inter- 
posed was  that  of  self-defense. 

The  point  is  made  that  the  court  commit- 
ted error  in  refusing  to  allow  defendant's 
counsel  to  make  an  opening  statement  of  the 
case  to  the  Jury.  But  this  contention  Is  not, 
we  think,  borne  out  by  the  record,  which 
showB  that  tbe  court  did  not  refuse  to  per- 
mit detaidant  to  make  a  statement  of  the 
facts  relied  n[K>n  by  him  as  tending  to  show 
that  Mitchell  at  the  time  of  tbe  shooting  was 
approaching  defendant  in  a  hostile  manner, 
and  that  he  shot  him  In  self-defense,  but  only 
to  show  Bucb  facts  as  were,  In  tbe  opinion 
of  the  court.  Illegal,  lmpro[>er,  irrelevant, 
and  Incompetent,  and  which  evidence  to  sup- 
port would  not  have  been  admissible.  Tbe 
court  also  announced  to  defendant  that  he 
conld  make  any  statement  of  tbe  case  that 
was  relevant,  than  which  nothing  more 
could  have  been  desired  or  ez[>ected. 

During  the  cross-ezamlnatlon  of  defendant 
as  a  witness,  the  following  occurred;  "Q. 
Ton  were  tried  for  killing  a  man  once  before? 
A.  No,  sir;  I  wasn't  Q.  Weren't  you  con- 
victed for  shooting  a  man?  A.  No,  sir;  I 
wasn't.  I  never  shot  anybody  In  my  Ufe. 
Q.  Weren't  you  convicted  of  shooting  at  a 
man?  By  Mr.  Woodson:  We  object  to  It 
By  the  Court:  Objection  overruled.  By  Mr. 
Woodson:  We  except  By  Mr.  Porterfleld: 
The  defendant  objects  to  tbe  question  as  in- 
competent (the  record  Is  the  best  evidence), 
tnelevant,  and  Immaterial  (if  tbe  defendant 
doesn't  Introduce  evidence  as  to  the  good 
character  ot  the  defendant  the  state  can't 
produce  evidence  to  tbe  contrary),  and  be- 
cauae  the  defendant  cannot  be  cross-examin- 
ed aa  to  matters  not  touched  upon  Id  his  di- 
rect examinatlMi.  By  tbe  Court:  Overruled 
by  the  court  for  the  reason  that  the  defend- 
ant when  he  becomes  a  witness  and  places 
himself  on  the  witness  stand,  he  places  him- 
self In  the  same  position  as  any  other  wit- 
ness, and  Is  subject  to  the  same  cross-ex- 
amination, exactly.  A  I  was  convicted  of 
shooting,  hot  not  shooting  at  him.  I  didn't 
shoot  at  him.  I  got  ont  of  It  aU  right  with- 


out any  further  trouble.  Q.  You  were  con- 
victed of  shooting?  A.  Tes,  sir.  Q.  Shoot- 
ing at  a  man?  A  I  didn't  shoot  at  him.  He 
was  an  old  man.  Q.  Ton  were  convicted  of 
shooting  at  blm  with  tbe  Intent  to  kill?  A. 
He  was  an  old  man  who  annoyed  me  and 
my  folks  a  great  deaL  Q.  You  were  con- 
victed at  shooting  at  tbe  man  with  intent  to 
kill?  A,  That  was  the  verdict  of  the  Jury 
when  they  found  out  the  circumstances.  Tbe 
prosecutor  wrote  to  the  governor  that  a  JCOO 
fine  would  have  been  the  limit  at  tbe  start, 
after  they  learned  the  circumstances."  As 
the  subject  of  this  cross-examination  was  not 
adverted  to  In  the  examination  in  chief  of  the 
d^endaut.  It  Is  claimed  that  it  was  Improper 
and  should  not  have  been  permitted.  It  will 
be  observed,  however,  that  no  objection  was 
made  to  the  first  two  questions,  and  that  no 
exception  was  saved  to  the  ruling  of  the  court 
as  to  the  others,  with  the  exception  of  the 
third,  the  objection  to  which  was  In  these 
words:  "We  object  to  It"  It  Is  well  settled 
that  In  order  that  a  party  to  a  suit  may  take 
advantage  ot  tbe  adverse  ruling  of  tbe  court 
In  tbe  admission  of  evidence  against  him,  he 
must  not  only  make  timely  objection  to  the 
admission  of  such  evidence,  stating  the 
grounds  therefor  If  It  be  admissible  for  any 
purpose,  but  be  must  except  to  the  ruling  of 
the  court  at  the  time,  and  save  his  exception. 
Now,  the  only  objection  made  to  which  an 
exception  was  saved  to  the  ruling  of  tbe  court 
was  a  general  one,  without  stating  upon  what 
ground  the  objection  was  based,— whether  be- 
cause the  question  was  Improper  on  tbe  cross- 
examination  of  defendant  for  tbe  reason  that 
he  had  not  In  his  examination  In  chief,  been 
examined  In  regard  to  such  matter,  or  upon 
some  other  ground.  We  cannot  presume  that 
It  was  one  or  tbe  other,  for  In  either  case  de- 
fendant could  have  waived  the  objection  If 
he  had  been  so  Inclined;  and,  In  the  absence 
of  more  specific  objection,  be  must  be  held  to 
have  done  so.  Moreover,  defendant's  cotm- 
sel  concedes  that  this  error,  if  one,  could  have 
been  remedied  by  an  Instruction  restricting 
the  testimony  to  the  credibility  of  defendant 
as  a  witness.  But  no  such  instruction  was 
asked  by  defendant  and  while  It  is  true  that 
section  2627,  Rev.  St.  1899,  makes  It  the  duty 
of  the  court  to  Instruct  tbe  Jtury  on  all  ques- 
tions of  law,  etc.,  this  does  not  embrace  the 
credibility  of  defendant  as  a  witness.  But, 
In  any  event,  as  defendant  did  not  at  the 
time  the  instructions  were  given,  except  be- 
cause tbe  court  had  failed  to  Instruct  ui>on 
all  questions  at  issue  In  the  case,  he  must 
be  regarded  as  having  waived  the  same,  and 
will  not  now  be  heard  to  complain.  State  v. 
Cantlln,  118  Mo.,  loc.  dt  100,  111,  23  S.  W. 
1091;  State  v.  Paxton,  126  Mo.  600,  29  S.  W. 
705;  State  v.  Nelson,  132  Mo.  184,  33  S.  W. 
800;  State  v.  Hllsabeck,  132  Mo.  348.  34  S. 
W.  38;  State  v.  Frazil,  137  Mo.  817,  38  S. 
W.  913. 

Defendant  claims  that  the  court  wied  In 
refusing  the  third  liistnictloD  asked  by  him. 
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to  the  ^«ct  that  If  they  beUered  trom  tlie 
erldeoce  that  any  threat  bad  been  made 
against  the  defendant  by  the  deceased,  which 
bad  been  communicated  to  defendant  on  the 
di^  ot  the  shootlns,  and  priw  thereto,  such 
threat  sbotild  be  taken  Into  consideration  by 
them  In  determining  the  reasonableness  of 
the  apprehensions  by  dafendant  that  the  de- 
ceased was  about  to  do  the  defendant  some 
great  bodily  harm  or  take  his  life.  We  are 
unable  to  conceive,  under  the  facts  disclosed 
by  the  record,  how  the  defendant  could  hare 
been  prejudiced  by  the  refusal  of  this  Instruc- 
tion. The  mere  fact  that  \Utchell  may  have 
threatened  violence  against  defendant  did  not 
Justify  the  defendant  in  assaulting  and  kill- 
ing him,  but,  in  order  to  have  done  so,  tliere 
must  have  be^n,  or  defendant  must  have  had, 
good  reason  to  believe  that  deceased  was 
then  about  to  assault  him  or  to  do  him  some 
great  bodily  harm;  and  the  evidence  failed 
to  show  that  deceased  was  making  any  at- 
tempt to  assault  defendant  or  to  do  him  great 
bodily  harm  at  the  time  he  fired  the  fatal 
shot  While  evidence  of  threats  la  usually 
admissible  in  cases  of  assault,  as  tending  to 
show  who  is  the  aggressor,  we  do  not  wish 
ro  be  understood  as  holding  that  it  la  the 
duty  of  the  court  to  instruct  to  that  effect 

The  facts  disclosed  1^  the  record  did  not 
Justify  en  Instruction  for  manslaughter  In  any 
degree;  for,  if  the  evidence  was  to  be  believ- 
ed, defendant  was  guilty  ot  murder  In  the 
first  or  second  degree.  The  instructions 
which  were  given  were,  as  a  rule,  in  form 
often  approved  by  this  court,  free  from  sub- 
stantial objection,  and  presented  the  case 
fairly  to  the  Jury.  Nor  was  error  committed 
in  refnalug  instructions  asked  by  defendant 
Finding  no  reversible  error  In  the  record,  we 
affirm  the  Judgment 

SHERWOOD,  P.  J.,  and  QANTT,  con- 
cur. 


STTJDYBAKER  et  al.  v.  COFIBLD  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  12,  1901.) 

DBBDS  —  UNDUE  INFLUENCE  —  BDRDBN  OF 
PROOF— FIDUCIARY  RELATION— EVIDENCE— 
SUFFICIEN07  —  HISRBPRB8BNTATI0NS— OB- 
JECTION—WAX  VER^DBBD  OF  OIFT-GONSID- 
BRATION. 

1.  Where  the  grantor  In  a  deed  was  single, 
85  years  of  age,  and  had  lived  apart  from  nil 
bis  relatives  for  many  years,  and  was  living 
with  his  tenant  during  his  last  illness,  the  fact 
that  his  niece,  the  grantee,  came  to  see  him 
in  bis  last  sickness,  and  for  several  days  prior  to 
iiis  death  asaiflted  the  tenant's  family  in  nurs- 
ing him,  and  talked  kindly  to  him,  and  promised 
to  take  bim  home  with  her  if  he  recovered,  and 
Asked  concerning  his  property,  and  that  no  oth- 
er relative  was  present,  aid  not  cast  the  harden 
of  proof  on  the  grantee  to  show  that  the  deed 
was  not  obtained  by  undue  inSuence,  ^ace  the 
facts  were  not  sufficient  to  establish  a  fidu- 
ciary relation  between  the  grantor  and  grantee. 

2.  The  facts  were  not  sufficient  to  sustain  an 
allegation  that  the  deed  was  procured  by  ea- 
treaties,  soUdtatioos,  arts,  and  blandishments, 


and  by  prejndldng  the  grantor  against  Us  oth- 
er lelatfves. 

8.  B.,  who  was  86  years  of  age,  deeded  his 
property  to  his  niece  during  his  last  illness. 
For  three  yeus  B.  had  llTed  with  his  tenant, 
who  testified  tiiat  B.  got  np  in  the  night,  and 
brought  fence  poets  Into  the  honse,  and  burned 
the  ends  of  them  in  the  fireplace,  and  that  be 
hummed  to  himself  during  tne  night,  and  that 
about  six  months  heftm  his  death  he  had  a 
fainting  spell,  and  that  during  his  last  sickness 
h»  could  not  talk.  The  hired  man  and  the  wife 
and  daughtN-  of  the  tenaot  corroborated  liis 
testimony.  A  ndghbor,  who  called  the  day  aft- 
er the  deed  was  ezecnted.  testified  that  B.  talk- 
ed intelligently,  and  bad  no  difficulty  in  speak- 
ing; and  the  lawyer  who  drew  the  deed  and 
the  physician  who  attended  R  in  his  last  sick- 
ness were  of  the  opinion  that  be  was  of  sound 
mind,  and  testified  that  he  had  no  ^fflcnlty  in 
talking.  Beld,  that  B.  had  aofficiest  nuntal 
capacity  to  make  a  deed. 

4.  B.,  a  sin^e  man,  86  yeata  ot  aga^  deeded 
his  farm  .to  ms  niece,  C,  and  In  an  action  by 
B.'s  heirs  to  set  aside  the  deed  It  was  brought 
out  on  cross-examination  of  a  tenant  with 
whom  B.  had  lived  for  some  time  prior  to  his 
death  that  when  C.  came  to  visit  B.  in  his  last 
sickness  ahe  told  him  that  B.,  B.'s  nephew,  was 
dead,  and  that  B.  had  told  the  witness  some 
time  before  hia  death  that  he  intended  t»  deed 
his  farm  to  B.  B.  had  never  seen  E.,  or  cor- 
resiwnded  with  any  of  his  relatives  other  than 
01,  and  none  of  tium  came  to  see  him  Id  his  last 
sickness.  HeU,  that  the  evidence  was  not  sufll- 
cient  to  show  that  0.  fraudnlently  represented 
that  E.  was  dead,  or  that  E.  was  B.'s  favorite 
nephew,  since  the  fact  that  the  matter  waa  not 
pleaded  or  brought  out  by  the  plaintiff  la  chief 
showed  that  it  was  an  afterthoo^t. 

5.  Where  ^aintUEa  brought  an  action  to  set 
aside  a  deed  as  frandnlent  without  tendering 
issue  that  the  deed  was  ever  delivered,  and  in- 
troduced no  evidence  that  It  was  not  the  ques- 
tion of  its  nondelivery  cannot  be  raised  <hi  ap- 
peal. 

6.  Where  a  childless  old  man  In  his  last  sick- 
ness deeded  his  property  to  bis  niece  for  the 
expressed  consideration  of  $10  and  love  and  af- 
fection, and  that  the  niece  should  care  for  tho 
grantor's  sister  daring  ber  lifetime,  the  fact 
that  the  money  consideration  was  nominal,  and 
never  paid,  did  not  invalidate  the  deed,  since  it 
was  manifestly  a  deed  <a  gift,  and  not  one  of 
bargain  and  sale. 

Appeal  from  circuit  court  Fettts  county; 
George  F.  Longan,  Judge. 

Action  by  Ellzabetti  Btudybaker  and  others 
against  Elmira  Cofidd  and  another.  From  a 
decree  in  fkvor  ot  defendants,  piw^wMfftp  ap. 
peaL  Affirmed. 

Sangree  ft  Lamm,  for  appellants.  Bamett 
&  Bamett  for  reiqHnidents. 

VALLIANT.  J.  This  Is  a  salt  In  equity  by 
the  collateral  heirs  of  Joseph  Boyer,  deceased, 
to  set  aside  a  deed  made  by  him  a  few  days 
before  his  death  to  his  niece,  the  defendant 
Elmira  Cofleld,  on  the  ground  that  be  was  of 
unsound  mind  wh^  he  made  the  deed,  and 
waa  Induced  to  make  it  through  her  tmdue  in- 
fluence. The  deceased  waa  85  years  old,  tud 
never  married,  and  at  his  death  left  as  his 
heirs  two  sisters,  Catherine  Tarman,  one  of 
the  plaintiffs,  and  Susan  Black,  one  of  the  de- 
fendants, and  seventeen  nieces  and  nephews, 
children  of  deceased  brothers  and  sisters,  all 
of  whom  are  plalntlfCB  exc^t  the  defendant 
Elmira  Cofleld.  The  sister  Susan  Black,  who 
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was  one  <tf  the  defendants,  was  the  mother 
ot  Elmlra,  and  has  died  since  this  Bait  was 
bejfun-  The  deed  assaulted  conveys  a  farm  ot 
about  200  acres  in  Pettis  county,  which  was 
the  bulk  of  his  property,  to  defendant  Slmlra. 
His  estate  was  solvent,  although  the  person- 
altr  amounted  to  only  a  few  hundred  dollars. 
He  died  Intestate.  The  deed  reserves  in  the 
grantor  the  use,  possession.  Tenia,  and  profits 
of  the  land  for  life.  The  consideration  ex- 
press^ Is  $10  cash,  love  and  affection,  and 
the  obligation  of  the  grantee  to  maintain  and 
support  her  mother,  the  grantor's  sister  Susan 
Black,  during  her  life.  The  petition  charges 
that  the  deed  was  made  (or  essayed  to  be 
made)  "when  his  mind  had  become  so  im- 
paired by  the  aocamnlated  ravages  of  age  and 
disease  that  he  was  not  arable  of  contracting, 
or  of  Intelligently  transacting  boi^eas";  that 
It  was  "procured  and  brought  about  by  the  ael- 
fiah  and  wrongful  entreaties,  solicitations,  and 
machinations"  of  Blmlra  and  her  husband, 
who  "were  at  the  time  the  only  relatives  and 
confidential  advisers  of  said  Joseph  Boyer  In 
attendance  on  htm  and  nursing  him,  and  they 
wrongfully  contrived,  by  their  position  as  rela- 
tives and  nurses  and  confidential  advisers,  and 
their  arts  and  blandishments,  to  obtain  and 
assert  an  unfair  and  selfish  domination  and 
undue  Influence  over  his  feeble  will  power,  to 
the  detriment  of  the  absent  heirs  and  to  the 
gain  of  said  Elmlra  and  her  mother,  Susan 
Blade  and  by  such  unfair  and  selfish  domina- 
tion and  undue  Influence,  aud  by  said  sollclta- 
tlona,  entreaties,  and  blandishments  and  con- 
sulting and  advising  him  thereto,  thus  pro- 
cored"  the  deed;  that  it  was  not  the  act  and 
<leed  of  Joseph  Boyer,  but  that  of  Elmlra  and 
her  husband,  obtained  through  those  Influ- 
ences, and  by  prejudicing  him  against  his 
other  relatives,  the  plaintiffs  hertin,  who  re- 
sided in  distant  states.  There  were  no  q>eci- 
flcations  in  the  petition  demonstrative  of  tiioee 
charges,  but  they  were  denied  by  the  answer. 

The  evidence  showed  that  Jo8^>h  Boyer  was 
an  old  bachelor,  who,  for  the  last  25  years 
or  more  of  his  life,  had  lived  in  Pettis  county, 
without  the  society  of  any  of  his  relatives, 
who  lived  In  otiier  states,— Ohio,  Illinois,  and 
Iowa.  There  was  nothing  very  peculiar  about 
Ills  habits  or  character  to  distinguish  him  from 
an  ordinaiy  recluse  of  that  khid.  He  was  a 
man  of  usual  Intelligence,  attended  to  his  own 
boalness,  and  grew  old  with  habits  formed 
and  hardened  under  the  somewhat  arid  con- 
ditftms  that  ordinarily  environ  the  life  of  an 
old  b*icbelor.  One  of  plaintiffs*  witnesses 
t.Davtdaon),  who  was  a  hired  man  on  tlie  farm, 
in  conversation  with  Boyer  usually  said  that 
be  bad  come  from  Tama  county,  Iowa,  where- 
upon the  old  man  said  that  he  had  relatives 
living  In  that  count^t  and  named  Edgar  Boyec, 
his  nephew,  whom  he  said  he  wanted  to  come 
and  take  charge  of  his  place  when  Jones'  lease 
was  out;  and  that  after  he  himself  was  done 
with  It,  be  intended  to  give  It  to  Edgar.  Mr. 
Jones,  tbe  tenant  on  the  place,  with  whom  the 
old  man  lived,  and  who  was  the  plaintiffs* 


chief  witness,  testified  that,  some  time  before 
he  was  taken  sick  of  his  last  Illness,  the  old 
man  spoke  to  him  about  his  relatives  and  his 
property,  and  said  that  there  were  a  good 
many  people  who  wanted  his  property,  but  he 
was  not  going  to  give  It  to  any  one,  but,  it 
he  ever  did  deed  It  to  any  one,  his  nephew 
Edgar,  who  lived  In  Iowa,  should  have  the 
biggest  part  of  it;  that  if  any  old  person  deed- 
ed away  what  he  had  he  was  liable  to  get 
kicked  out  of  the  bade  door,  and  go  to  the 
poor  house;  that  he  was  sorry  he  could  not 
take  his  property  along  with  him  when  be 
died,  but,  as  he  could  not  do  that,  he  would 
Just  leave  the  law  to  setUe  It;  that  he  had  not 
received  a  letter  from  any  of  his  relatives  for 
seven  years,  except  Cofield.  Mrs.  Gofield  and 
her  husband  iiyed  In  Ohio.  The  year  before 
her  uncle's  death  they  Had  come  on  an  excur- 
sion to  Kansas  City,  and  had  stopped  off  at 
Bedalla,  and  gone  out  to  the  farm,  and  paid 
the  old  man  a  visit  of  a  day  or  a  day  and  night. 
That  was  a  pleasant  vMt  He  was  glad  to 
see  them.  They  talked  of  old  times  and  old 
acquaintances.  This  is  the  only  visit  that  the 
evidence  shows  any  of  his  relatives  ever  paid 
blm.  When  he  was  taken  sick  In  his  last  ill- 
ness, and  grew  so  111  as  that  the  Jones  family, 
who  were  attending  him,  became  apprehen- 
sive that  he  was  going  to  die.  Mr.  Jones  sug- 
gested to  him  to  telegraph  for  the  Goflelds; 
but  he  objected,  saying  that  he  thought  he 
would  get  better,  and  that  Cofield  was  a  busy 
man,  and  It  would  trouble  him  to  leave  his 
business.  But  the  next  day  he  was  no  bet- 
ter, and  Jones  again  said  that  some  of  his  rela- 
tives oof^bt  to  be  sent  for,  and  Boyer  said  he 
did  not  know  the  address  of  any  of  them,  ex- 
cept the  Goflelds,  and  flnally  requested  that 
they  be  tel^;raphed  to  come.  Jones  accord- 
ingly telegraphed  them  on  Sunday,  and  they 
arrived  on  Monday.  The  meeting  between  the 
old  man  and  his  niece  was  affecticmate.  Hp 
wept,  and  said.  "Mlra,  I  am  glad  to  see  you." 
She  immediately  began  to  minister  to  his  com- 
fort, and  continued  to  do  so  until  his  death, 
which  occurred  12  days  thereafter,  and  4  days 
after  tlie  deed  was  made.  The  testimony  on 
tbe  part  of  the  pUhitlffs  was  to  the  effect  that 
on  the  day  of  her  arrival  she  asked  him  about 
the  condition  of  his  property,  If  he  owed  any- 
thing on  it,  etc.,  and,  being  assured  tbat  It 
was  clear  of  debt,  she  told  him  that  be  would 
not  get  well,  and  that  he  should  prepare  to 
die;  or,  as  the  plaintiffs'  witnesses  e^resscd 
It,  "give  up  all  thought  of  business,  and  lay 
It  an  on  the  altar."  TJiore  was  some  testi- 
mony about  a  note  of  fl.000  wfaldi  he  held, 
and  which,  when  the  tax  assessor,  some 
months  before,  wanted  to  assess,  he  toxe  into 
pieces,  and  threw  away;  but  a  member  of 
the  J<mea  family  collected  the  pieces,  and  put 
them  together.  This  Incident  was  mentioned 
In  the  conversation  In  which  Mrs.  Cofl^  aakod 
about  the  condition  of  his  buslnoBS,  and  she 
advised  him  to  give  lier  husband  a  power 
of  attorney  to  attend  to  that,  and  he  agreed 
to  do  so.  In  this  same  conversation  he  tolf* 
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ber  tbat  he  had  about  {400  In  bank  (wblcb 
was  the  fact),  and  she  said  she  thonfht  be 
ought  to  have  more  money  than  tluit.  In  a 
Bubaequent  conTeraatlon,  on  another  day. 
plaintiffs*  witness  Jones  "heard  hw  t^  Mr. 
Boyer  If  he  got  weU  she  was  going  to  take 
him  home  with  her;  take  him  and  keep 
him  nntu  tall;  go  and  see  all  of  his  folks, 
and  aU  of  hla  Mends  back  there.  Tslked 
m  considerable;  I  can't  remember  what  aU. 
Q.  Anything  more  about  property  matters? 
A.  No,  I  don't  believe  there  was  at  that 
time."  After  plalntUh  bad  dosed  their  case, 
and  the  defendants  were  Introducing  thetr 
evidence,  the  ^alntlffs,  by  leave,  were  al- 
lowed to  recall  two  of  tbdr  chief  wltnessea, 
—Jones  and  his  daughter,— who  testified  that 
on  the  morning  of  the  arrival  of*the  Co^da 
the  <dd  man  asted  Elmlra  where  Bdgar  wasL 
and  that  she  said  he  was  dead,  and  that  that 
was  all  that  was  asld  on  tbat  subject  I^aln- 
tlffli'  witness  Jones  testified  that  on  the  first 
day  of  the  arrival  of  the  Coflelds,  Mrs.  Go- 
fleld  s^t  her  bosband  to  town  to  buy  bed 
clothes  and  bedding  for  the  old  man,  as  those 
be  was  using  were  in  a  very  unsanitary  coa- 
dltlcm.  'Vntnea  testified  that  he  accompa- 
nied Oofidd  on  that  trip,  and  that  Oofleld 
on  that  day  consulted  the  lawyer  who  after* 
wards  wrote'  ^  deed  aa  to  which  was  bet- 
ter nnda  the  circumstances,  a  deed  or  a  will, 
and  that  the  lawyer  advised  a  deed.  On  that 
point  this  witness  was  umtradlcted  by  the 
lawyer,  who  testified  ttiat  Cofleld  came  to  see 
him  first  on  the  day  next  before  the  deed 
was  executed.  Uked  him  to  write  the  deed, 
and  said  notUng  about  a  wllL  That  Is  sub- 
stantially all  that  the  evidence  tended  to 
prove  to  support  the  charge  of  undue  Influ- 
ence. 

In  support  of  the  charge  of  mental  Inca* 
paelty  the  plaintiffs  called  In  dilef  four  wit- 
nesses,—Davidson,  a  nurm  hand  In  the  em- 
ploy of  Jones;  Jones,  the  fiurmer  who  was 
the  lessee  of  the  farm,  and  in  whose  family 
Joseph  Boyer  was  living  at  the  time;  and 
Jones*  wife  and  danghtw,— and  In  rebnttal 
plaintiffs  called  three  physicians,  who  bad 
not  aeen  Boyer.  but  who  gave  testimony  as 
experts  In  answer  to  a  hypothetical  ques- 
tion. Davidson's  testimony  was  to  the  effect 
that  he  was  occasionally  employed  as  a  hand 
on  the  Boyer  farm,  was  there  as  sudi  about 
three  weeks  befwe  his  death;  saw  him  sev- 
eral times,  and  tolked  with  him.  *'I  thought 
lots  of  times  the  old  man  was  kinder  out 
of  his  mind."  Whoi  asked  why  he  thought 
so,  be  said  that  the  old  man  would  He  In 
bed  at  Qigbt  when  he  could  not  sleep,  and 
would  Bing  or  hum;  and  one  time  late  at 
night  he  got  ap  and  went  out.  and  brought 
In  fence  posts,  and  put  the  ends  In  the  fire, 
and  charred  them;  and  sometimes  he  char- 
red them  too  much;  burnt  several  them 
too  bad  to  use.  He  was  asked:  "Are  posts 
sometimes  charred  for  the  purpose  of  pot- 
ting them  In  the  ground?  A.  I  sut^se  they 
are;  yes,  sir.  Q.  Did  you  think  there  was 


anything  remarkable  to  char  them  In  the 
fireplace  OimT  A.  Tea.  air;  I  tiili^  so. 
To  leave  the  ends  of  them  to  sU<&  out,  and 
fill  the  house  full  of  smoke.  I  thought  It 
looked  curious."  On  cross-examination:  "Q. 
Isn't  it  tme  tiiat  you  slm^  thought  he 
was  nervous  and  childish,  and  that  was  all 
you  thought  was  the  trouble?  A.  I  dont 
know  what  was  the  matter  with  Um.  Q. 
He  could  talk  reasonable  and  sensible  about 
any  busmess  matter?  A.  Seemed  to."  Mr. 
Jones,  In  wboae  family  Boyer  had  lived 
the  last  three  years  of  his  life,  and  who  was 
the  plaintiffs'  chief  witness,  and  not  a  reluct- 
ant one.  gave  testimony  both  as  to  his  phys- 
ical and  mental  condition.  This  witnesa  tes- 
tified that  SMue  ^  months  befwe  his  death 
Mr.  Boyer  had  a  dhuy  at  fainting  attack, 
and  would  have  fallen  Into  the  fire  but  for 
the  presence  and  tim^  interposition  of 
vrKness'  wife  and  daughter.  was  laid 
<m  his  bed,  and  witness  could  see  no  life  in 
him.  In  a  shmt  while  he  came  to  his  con- 
sciousness, and  said,  "I  am  pret^  near 
gone.**  It  seemed  to  witness  as  If  his  tcmgue 
was  stiff.  That  was  several  months  before 
his  last  sickness.  This  witness  also  narrat- 
ed the  Incldento  of  charring  the  ends  of  the 
fence  posts,  and  of  singing  or  humming  to 
himself  at  night  that  the  former  wltneas 
had  testified  In  relation  to.  He  testified  that 
the  old  man  was  finally  taken  with  a  de- 
rangement of  the  bowels,  thought  to  have 
been  caused  by  a  dose  of  coal  oil  and  dose 
of  blue  maas  which  he  administered  to  him- 
self. In  this  sickness  he  occasionally  had 
fever,  and  was  at  times  ddirlons.  One 
night  when  In  this  condition,  he  saw  his 
coat  hanging  In  the  room,  and  asked  witness 
to  take  it  down.  He  said  It  was  sometiilng 
black  that  was  going  to  catch  him;  and, 
when  the  coat  was  taken  down,  he  said. 
"Now  It  la  gone."  That  was  before  the  Go- 
fields  came.  After  they  came,  the  wltneas 
sometimes  heard  him  call  Mrs.  Oofield  "Rlt- 
ta,"  mistaking  her  for  a  neighbor.  Mrs.  Bltta 
WU.  Cross-examined  on  tills  point  he  aald: 
"Q.  You  say  he  didn't  know  Mra.  Cofleld? 
A.  At  times.  Q.  How  often?  A.  I  heard 
him  at  different  times  call  Mrs.  Cofleld 
'RItta.'  Q.  Did  he  know  Mrs.  Oofleld  when 
she  came  then?  A.  Tes,  sir.  Q.  Did  he 
know  her  except  at  certein  times  when  he 
wab  delirious?  A.  I  suppose  so.  or  be  out 
of'  bis  head.  Q.  But  at  other  timee  he  knew 
her?  A.  Tes.  sir."  Witness  also  related 
tbat  within  five  or  six  months  before  his 
death  he  saw  the  old  man  seise  a  raw  bis- 
cuit and  Jab  It  in  his  mouth,  smearing  It 
over  his  moutii  and  whiskers,  and  upon  an- 
other occasion  doing  likewise  with  a  hand- 
Cul  of  fiour.  Witness'  attention  was  drawn 
to  the  date  of  the  deed,  and  asked  If  before 
tiiat  during  that  sickness,  he  bad  noticed 
anything  peculiar  in  the  old  man's  appear- 
ance, to  which  be  answered:  "Tes,  sir;  hiA 
eyes  looked  faint— looked  coldish— for  sev- 
eral da'ys.   Q.  Anything  about  bta  ajntear- 
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ance?  A.  Yes.  sir;  be  couldn't  talk.  Ha 
tiled  to  talk  to  me  once  about  fetttng  blm 
KHM  medlclile,  and  I  couldn't  undentand 
what  be  said.  He  motdoned  towards  the 
medldna"  Witness  also  testlfled  that  on 
tbe  day  tbe  deed  was  made,  before  ttae  doc- 
tor and  tbe  lawyer  arrived,  tbe  old  man's 
bowels  moved  wbile  be  was  In  bed,  and  be 
was  unctmsdons  at  tbe  fact,  causing  an 
fntoisdy  sffenalTe  anuXi,  and  tbat  to  deo 
dorlae  tbe  room  Ura.  Oofleld  took  leaf  to- 
bacco and  burned  tt;  tbat  Boyer  did  not 
use  tobacoOh  and  tbat  tbe  smell  of  burning 
tobacco  to  <me  nnaccustomed  to  its  use  waa 
liable  to  make  him  dicsy.  Witness  told 
Hra.  Oolldd  she  ought  not  to  do  that;  that 
tt  would  klU  Boy^;  and  it  did  seem  to 
strangle  blm;  and  fhm  witness  <qpttied  tbe 
windows  and  let  tbe  smoke  out  Tbe  doc- 
tor and  lawyer  came  about  a  half  or  three- 
quartars  of  an  hour  after  tiiat.  The  deed 
waa  executed  while  tbey  were  ther&  Wlt- 
neaa  was  not  in  the  nxnn  when  it  was  exe- 
cuted, haviiv  been  Invited  out  by  G<^^d. 
Was  Informed  tikat  i^moon  1^  ICra.  C!o- 
HxM  tbat  her  tincle  bad  made  a  deed  to 
her.  Witness'  daughter  asked  her  If  she  be- 
Ueved  he  knew  what  he  waa  doing,  and  she 
said,  'fNo;  if  he  had,  he  would  never  have 
done  It"  Witness  waa  of  the  opinion  that 
on  the  day  tbe  deed  was  executed  and  tbe 
day  before  Boyer  could  not  understand  wbat 
be  was  doing.  Witness  wouU  ask  blm  If 
be  wanted  bis  medicine,  and  he  would  an- 
swer. "Uh,  uh."  "Q.  You  think  he  waa  un- 
aUe  to  make  himself  nnderatood  at  all?  A. 
That  is,  according  to  my—  Q.  And  was 
unable  to  understand  wbat  petite  said  to 
him?  A.  Tbat  Is  tbe  way  I  took  It  Q.  Yon 
dont  think  be  would  have  been  able  to  taave 
recognised  them?  A.  He  might  have  recog- 
nised them,  but  stlU  be  could  not  talk.  He 
couldn't  talk.  His  tongue  was  thick.  But 
bow  long  be  would  stay  In  that  condition 
I  dont  know.**  At  tbe  concluaion  of  his 
testimooy  this  witness  waa  naked:  **Q.  In 
yonr  Judgment  from  what  yon  saw  of  Mr. 
Boyer  there  for  the  last  week  or  ten  days 
before  be  died,  state  to  the  court  whether 
he  was  of  mind  suflOdent  to  undrastand 
what  be  was  about  In  business  matters.  A. 
No,  sir.  Wben  be  was  up  and  around.  It 
waa  <HiIy  at  times. be  had  a  mind  fit  fbr 
bnslnesa.  As  Elmlra  UM  him,  be  ought  to 
liave  a  guardian  amxrinted."  The  witness 
had  previously  stated  that  tbe  old  nmn  bad 
told  him  that  whoi  Mrs.  Cofleld  waa  there 
to  visit  him  the  year  before  she  had  told 
blm  tbat  he  ought  to  have  a  guardian  ap- 
polntedt  and  tbat  he  bad  told  ha  she  need- 
ed a  guardian  worse  than  he  did.  Then  she 
left  the  AKtm  'Under  mad.**  Tbe  foregoing 
is  the  Bubatance  of  Mr.  Jone^  testimony, 
and  on  tbe  main  features  be  was  corrobo- 
rated by  bis  wife  and  daughter,  irtio  testl- 
fled to  the  same  Incidents,  and  were  of  about 
the  same  opinion  as  to  the  old  man's  mental 
condition.  A  hypothetical  question  embody- 


ing what  the  witness  for  plalntUEs  on  that 
subject  had  testified  to  was  propounded  to 
three  eminent  physicians  of  Sedalla,  to 
whidi  the  following  anawen  were  given: 
Dr.  Overstreet:  "I  would  not  tUnk  that  his 
mmtal  condition  was  such  tbat  be  would 
be  able  to  transact  business."  I>r.  Brans: 
"I  do  not  think  bis  mental  condition  waa 
good."  Dr.  Scales:  "And,  these  cuidltlona 
exlstli^  as  described  thm,  I  would  think 
it  waa  donbtful  about  his  sanity." 

On  1^  part  cf  defendants,  Hairy  A.  Bill, 
a  neighbor  who  bad  lived  near  Mr.  Boyer  for 
28  yean,  testified  tbat  he  called  to  see  talm 
on  Wednesday  before  his  death,  which  was 
the  day  after  the  deed  was  made.  "Q.  How 
long  wm  you  thoe?  A.  I  think  I  was  to 
Qie  room  peritaps  a  half  hour.  Q.  Wbat  were 
you  talUng  about?  A.  We  were  talking 
about  his  8l<Ame8S.  X  went  and  spoke  to  tbe 
old  gentleman,  and  asked  him  how  be  was, 
and  be  inquired  about  my  family  and  chil- 
dren. I  bad  lived  with  him  prevkrasly.  Q. 
How  was  bis  utterance?  Oould  he  talk?  A. 
I  didn't  see  anything  wrong.  Qh  Did  you  no- 
tice auTtblng  wrong  wlQi  bis  mind?  A.  Not 
a  thing.  Q.  How  did  he  appear  as  to  his 
mental  condition?  A.  He  seemed  Just  aa  clear 
in  his  mtnd  aa  be  ever  did.  Tslted  Just  as 
rational  aa  ever."  Dr.  Oresham  was  the 
physician  to  attendance.  He  b^;an  attending 
him  on  March  18th,  and  continued  until 
Mardi  22d,  and  on  the  day  tiw  deed  was  exe- 
cuted—wbicih  was  March  19th— 4iad  been  re- 
quested br  Mr.  OofieM  to  let  Mr.  Fast  tiie  at- 
torney who  drew  the  deed,  ride  out  to  Mr. 
BoyM'g  with  blm,  and  be  did  so.  This  Is  from 
bis  testimony:  **Q.  Vrom  tbe  time  you  com- 
menced attending  him  op  to  the  date  of  thla 
deed,  Just  describe  to  the  court  bis  condition 
physically  and  mentally.  A.  His  phyrical 
condition  was,  he  bad  been  sick,  be  told  me, 
for  something  over  a  month,  wben  I  had  been 
to  see  him  the  first  time;  and  he  was  natu- 
rally In  a  debUftated  condition,  and  was  fee- 
ble. He  was  IIP  the  first  time  I  was  to  see 
btan.  Still  be  was  weak  from  Us  sickness  and 
bis  age  tf^ther.  Q.  What  waa  his  mental 
condition?  A.  I  took  It  to  be  all  right;  that 
is,  as  near  i1|^t  as  yon  could  expect  a  person 
of  bis  age.  He  was  about  eighty-four,  I 
think.  Q.  He  was  weak,  and  was  an  old 
man.  A.  Yes,  sir.  Q.  Did  be  converse  ra- 
tionally? A.  Yea.  air.  Q,  Did  you  obaerre 
anything  wrong  with  hla  mental  condition? 
A.  No,  tit;  I  did  not  Q.  Were  you  there 
the  day  the  deed  waa  made?  A.  Yea,  air. 
Q.  Bzidato  to  the  court  his  condition  on  tiiat 
date.  A.  He  was  gradually  growing  weaker. 
At  first  he  seemed  to  be  Unprovlng.  Q.  Wbat 
do  yon  mean  first?  A.  The  first  few  days 
I  attended  him  bis  physical  condition  seemed 
to  be  bettor,  and  Z  think  he  waa  slightly  Im- 
proving at  the  time  the  deed  waa  made,  but 
I  would  not  be  positive  about  that  His  fever 
was  not  aa  high,  though.  Aa  well  as  I  re- 
member, his  fev«  was  not  as  hl^  that  day 
as  It  bad  been.**  Speaktaig  ot  the  encntiof* 
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of  the  deed,  he  said:  "Q.  State  whetiier  he 
seemed  capable  of  comprehending  and  under- 
standing what  be  was  doing.  A.  Yes,  sir.  g. 
And  wanted  to  do  it?  A.  Yes,  sir.  I  talked 
right  along  with  him,  and  he  seemed  to  un- 
derstand everything  that  was  going  on,  and 
be  told  me  about  It  Q.  Was  there  any  trou- 
ble about  his  uttexances?  A.  I  didn't  notice 
It  if  there  was.  Q.  Could  he  tatlc  bo  you  could 
understand  him?  A.  Yea.  sir.  And  he 
could  understandyon?  A.  Yea,  air.  Q.  From 
what  you  saw  there  as  a  physician,  state 
what  your  opinion  Is  as  to  whether  he  was  of 
sound  mind,  and  capable  of  understanding  the 
nature  of  the  business  he  was  transacting. 
A.  Yes,  Bhr;  I  twlieve  his  mind  was  all  right, 
—that  Is,  aa  moch  as  yon  coiild  expect  of  a 
person  of  his  age.  Of  conrae,  any  pwson  of 
hi!  hge  is  more  or  less  childish,  but,  as  far 
as  his  mental  condition,  I  think  he  was  all 
right  Q.  You  think  he  understood  clearly 
what  he  was  doing,  and  what  be  dealzed  to 
do?  A.  Yes,  air.  Q.  Was  Mr.  CMeld  there? 
A.  Yes,  sir.  Q.  State  wtiether  any  persua- 
sion was  used  to  induce  liim  to  sign  the  deed. 
By  Mr.  Lamm:  State  what  was  said.  By 
the  Court:  Yes,  sir.  By  Mr.  Bamett:  Did 
Mr.  Cofleld  state  anything?  A.  1  did  not 
hear."  The  witness  saw  Ills  patient  the  next 
day,  and  his  condltJon  was  about  the  same, 
though  weaker.  The  testimony  of  Mr.  Fast 
the  lawyer  who  wrote  the  deed,  was  to  the 
effect  that  the  day  before  the  deed  was  exe- 
cuted Mr.  Cofield  came  to  his  ottlce  Ln  Sedalla, 
and  requested  him  to  prepare  the  deed,  and 
he  did  so,  conforming  it  to  the  terms  and  con- 
ditlona  dictated  Mr.  Cofleld;  and  on-  the 
next  day,  at  like  request  he  went  out  with 
Dr.  Greslmm.  and  saw  to  the  execution,  and 
took  the  acknowledgment  This  witness  had 
nerer  seen  Mr.  Boyer  before.  He  went  into 
his  room.  Was  Introduced  to  him  by  the 
doctor,  who  said,  "You  imderstand  what  Mr. 
Fast  has  come  ont  here  for?"  and  Mr.  Boyer 
said,  "Yes."  Then  witness  began  conversing 
with  him;  asked  how  be  was;  and,  after 
talking  awhile  about  his  sickness,  witness 
introduced  the  subject  of  the  deed,  e^lalned 
the  contents  of  It  fully.  The  old  man  asked 
him  several  questions  about  It  and  seemed  to 
comprehend  its  terms.  Then  witness  read  It 
over  to  him,  and  be  said  at  the  conclusion. 
"Yes,  Hut  Is  all  right"  Witness  asked  him 
if  he  could  write  his  name.  He  replied  that 
he  could  not  write  very  well  at  any  time,  and 
did  not  think  he  could  write  that  day.  He 
was  then  propped  up  In  bed  with  pillows, 
and,  with  the  assistance  of  witness,  made  his 
mark  to  the  deed,  and  the  same  was  witness- 
ed by  this  witness,  Dr.  Gresham,  and  Mr.  Co- 
fleld. witness  taking  the  acknowledgment  as 
notary.  Those  three  were  the  only  persona 
In  the  room.  He  was  asked  as  to  the  old 
man's  mental  condition,  and  answered,  "I  am 
clearly  of  the  opinion  that  It  was  entirely 
sound."  There  are  150  printed  pages  of  evi- 
dence, but  the  above  Is  a  substantial  epitome 
of  it  The  chancellor  fonnd  the  Issues  for 


[  pie  defendanta,  and  rendered  a  decree  ac- 
\  cordlngly,  from  which  the  plaintiffs  have  ap- 
pealed. 

1.  Upon  whom  Is  the  burden  of  proof? 
^  Plaintiffs  Insist  that  a  flduclaty  relation  exist- 
ed between  Mrs.  Cofleld  and  her  uncle,  and, 
the  deed  having  beoi  executed  wtiUe  that  re- 
lation existed,  the  presumption  aiiaes  that  it 
was  the  result  of  undue  influence,  and  the 
burden  Is  upon  her  to  show  that  such  was  not 
,  the  case.  In  suppmt  of  the  proposition  that 
,  such  presumption  arises  when  such  relation 
[  exists,  and  that  the  burden  of  proof  shifts  to 
,  the  defoidant  when  the  plaintifTs  proof  es- 
I  tabllshed  that  relation,  a  luge  number  of 
cases  are  cited  from  our  reports,  and  the  pn^ 
;  osition  la  fully  sustained.  Garvin's  Adm'r  v. 
j  Williams,  44  Mo.  465;  Cadwallader  v.  West, 
I  48  Mo.  4S3;  Mcaure  v.  Lewis.  72  Mo.  314: 
Martin  v.  Baker,  135  Mo.  48S,  36  S.  W.  36U: 
;  Dhigman  v.  Romlne,  141  Ma  466,  42  S.  W. 
1087.  Bat  did  such  a  fiduciary  relation  ex- 
ist? The  law  Is  as  cautions  In  defining  a  fldu- 
clary  relation  In  the  sense  which  we  are  now 
using  that  term  aa  it  la  In  limiting  by  defini- 
tion the  boundaries  within  which  fraud  may 
be  pursued.  There  aie  certain  tectmlcal  rela- 
tions that  are  readily  comprehended  as  fidu- 
ciary, such  as  guardian  and  ward,  attorney 
and  client,  priest  and  communicant,  etc.;  but 
there  are  other  relations  not  falling  in  either 
of  those  spectfled  classes  that  are  In  fact  fidu- 
ciary, and,  conversely.  It  is  not  every  guard- 
ian, attorney,  or  priest  quia  eo  nomine,  who 
is  to  be  adjudged  to  hold  a  fiduciary  relation 
with  the  party  In  regard  to  a  i>art]cular  sub- 
ject It  is  In  each  case  a  question  of  fact 
The  law  regards  the  real,  rather  than  the 
nominal,  condition.  The  principle  is  thus  stat- 
ed In  27  Am.  &  Bng.  Enc.  Law,  460,  461: 
"The  origin  of  the  confidence  and  the  source 
of  the  Influence  are  Immaterial.  The  mle 
embraces  both  technical  fiduciary  rations 
and  those  informal  relations  that  exist  when- 
ever one  trusts  In  and  relies  upon  another. 
The  only  question  la,  does  such  a  relation  in 
fact  exist?"  While  the  relation  of  nurse  and 
patient  may  raise  the  question,  yet  It  does  not 
In  Itself  answer  that  question,  but  the  Inqoiry 
Is  still  one  of  fact,— was  trust  reposed?  That 
Mrs.  Cofield  was  the  only  blood  relation  of  the 
sick  man  in  attendance  upon  him;  that  she 
:  nursed  him,  spoke  kindly  to  him,  encouraged 
him  by  saying  that  when  he  got  well  abe 
was  going  to  take  him  home  with  her,  when 
he  could  see  all  his  old  acquaintances,  ete.; 
and  that  at  one  time,  In  the  presence  of  sev- 
eral perstms.  she  advised  him  to  turn  his  at- 
tention to  hia  spiritual  welfare,— axe  the  only 
facts,  if  any,  in  the  record,  going  to  suatain 
the  allegation  of  flduclary  relation;  and  tliey 
are  the  sole  fotrndatlon  for  the  cbaxgea  ot 
"blandishments"  and  "ghostly  ministrations." 
But  the  evidence  does  not  show  that  she  was 
his  exclusive  nurse  or  attendant  after  she  ar- 
rived. On  the  contrary,  Mr.  Jones'  daughter 
testified  aa  follows:  "State  to  the  court  wheth- 
er yon  bad  access  to  him,  and  could  see  and 
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obaerre  felm.  from  day  to  day-  A.  I  gare 
him  Us  medlctiie  all  the  time,  and  attend- 
ed to  him  all  the  time  as  ranch  as  1  possibly 
could.  Q.  How  was  he  about  swaUOwIng 
medldnet  A.  He  took  It  veiy  good  as  long  as 
X  gave  It  to  htao.  He  called  me,  and  txM  me 
he  wanted  me  to  give  him  Us  medldne." 
And  Jones  hlmseU  testified  that  he  gave  blm 
medldne,  and  attended  to  blm.  Jones  alao 
took  snfllciait  control  of  the  sick  room  to  rem- 
onstrate against  the  bnnUng  of  tobacco,  and 
opened  the  windows  to  let  the  smoke  ont.  He 
alao  testified  that  In  the  presence  of  Mrs.  Go- 
fldd  he  asked  Mr.  Bc^  It  he  was  gotng  to 
deed  KWaj  his  farm,  and  Mr.  Boyer  said. 
**No."  Thla  he  said  he  asked  becanse  he  had 
broken  bis  groond  for  cent  and  wheat  He 
was  anxious  abont  what  he  would  have  to  do. 
Thus  we  see  there  was  no  excloslve  control, 
DO  secncy,  no  confidence,  koA  scared  a  pre- 
text on  which  to  predicate  the  Idea  of  a  fldn- 
dary  relation  and  abnae  of  confldmice.  The 
burden  of  proof,  ther^ore,  was  upon  the  plain- 

2.  While  the  law  watches  with  a  Jealous  eye 
the  conduct  of  a  person  In  the  situation  of 
Mrs.  CoiMd  tai  tblB  record,  yet  Its  srase  of 
Justice  fs  nerer  lost  In  mere  artificial  rules. 
The  law  Is  as  much  tbe  perfection  of  reaaon 
and  cnnmim  afsue  on  tills  as  It  fs  on  any 
otlier  sal^ect  It  lays  down  no  such  cast- 
iron  rule  as  would  deter  a,  kinsman  who 
might  bare  expectatlnu  of  a  testamentary 
benefit  from  ministering  to  the  wants  of  his 
sick  and  dying  relatlTe.  or  soofidng  his  last 
days  with  kind  attentlona.  Bren  though  we 
mlj^t  snqwct  that  the  ssrlces  rendered  and 
the  attentions  bestowed  were  with  the  hope 
of  inducing  favOTSble  testamentary  actl<m, 
yet.  If  th^  went  no  further  than  minister- 
ing to  the  comfort  and  consoling  the  mind 
of  the  rick  relative,  fliey  would  not  be 
brought  under  tbe  condemnation  of  Uie  law. 
RUey  Y.  Sherwood,  144  Mo.  864.  4S  &  W.  1077; 
Aylward  t.  Briggs.  14B  Mo.  606,  47  S.  W. 
.510;  McKlBSOck  t.  Oroom,  148  Mo.  409,  SO 
S.  W.  116.  The  charges  In  this  petition  of 
"entreatleB."  "solicitations."  "machlnatlonfl," 
"arts  and  blandishments,"  and  "pr^udldng 
him  against  his  other  relatlm"  are  not  sup- 
ported by  tbe  evidence,  and  the  chancellor 
was  justlfled  in  finding  for  tbe  defendants 
on  that  Issue. 

8.  On  the  pn^osltlon  that  Joseph  Boyer 
bad  not  sufficient  mental  capacity  to  make  a 
deed  the  plalntlfCs'  evidence  vras  weak,  and 
was  entirely  overcome  by  the  testimony  of 
tbe  defendants.  The  incidents  moitloned  by 
the  ptalntlfrs'  lay  witnesses  were  trivial,  and 
did  not  Justify  the  conclusion  that  the  old 
man  was  more  whimsical  or  childish  than 
men  of  his  age  ordinarily  are.  The  hypo- 
thetical questlMi  propounded  to  the  learned 
witnessea  brought  answers  that  Indicated  that 
there  might.  In  the  opinion  of  the  experts,  be 
doubt  aa  to  the  sanity  of  the  man  hypothetic- 
ally  described.  But  In  the  face  of  the  clear 
and  Intelllgut  testimony  of  tbe  physldan 


who  attended  him,  and  of  Qie  lawyer  who 
was  present  when  the  deed  wu  made,  and 
of  the  neighbor.  Hill,  who  called  to  see  falm 
the  next  day,  when,  as  his  ^lysldan  testi- 
fied, he  was  weaker  than  on  the  day  tbe  deed 
was  raad%  that  dovbt  was  ratlrely  removed. 

4.  It  Is  argued  tliat  tbe  old  man  was  de- 
frauded Into  the  belief  that  Ms  favuite  neph- 
ew, Bdgar  Boyer,  was  dead.  The  ^alntlfls 
have  the  advantage  of  posltimk  on  that  ptrfnt 
No  one  living  besides  tbe  Jmieses  were  pres- 
mt  when  Mrs.  Cofl^  Is  said  to  have  made 
that  misrepresentation,  and.  aa  she  Is  not  a 
eompetoit  witness,  the  evidence  could  not  be 
contradicted,  even  If  it  was  untma  But 
tbe  teamed  chancellor,  who  had  a  better  V0- 
portunity  (tf  weighing  the  oral  evldmce  than 
we  have,  seems  to  have  otmclnded  tiiat  tbe 
Joneses  were  probably  mistaken  on  that 
point  The  evidence,  however,  was  lixele- 
vant,  because  there  was  no  issue  of  that 
kind  tendned  In  the  petltltm.  Tbe  record 
before  ua  shows  that  plalnttfV  caae  has  been 
presented  in  the  pleadings,  evidence  and  ar- 
gument both  In  the  trial  court  and  here, 
with  great  aUUty,  learning,  and  industry. 
The  fact  that  the  point  was  not  made  In  laie 
petition  nor  alluded  to  In  the  plaintifliir  evi- 
dence hi  chief,  but  waa  mily  brought  In  out 
of  order  by  interruption  of  defendant's  tes- 
timony. Indicates  very  strongly  that  It  was 
an  aftwthongtat  of  the  plaintiffs,  and  that 
their  counsel  had  never  heard  ot  It  Wheth- 
er the  chancellor  either  discredited  tbe  tea- 
Umooy  or  disr^rded  it  aa  Irrrievant,  there 
Is  no  ground  to  complain  of  bis  oondusl<m. 
Besides,  there  Is  Uttie  on  whldi  to  base  an 
argument  that  Edgar  was  a  eavorlto  n^diew, 
or  a  very  deserving  one.  Whettier  his  unde 
bad  ever  seen  him,  we  do  not  know,  but  we 
do  know  that  he  had  not  heard  from  him  for 
more  than  seven  years.  True,  the  testimony 
tends  to  show  that  he  said  that  after  Jones 
left  the  farm  he  wanted  to  bring  Bdgar  there, 
and  give  It  to  him  after  be  himself  was  done 
with  it  Again,  he  said  that  he  would  never 
deed  the  place  to  any  one,  but  if  he  should 
do  so,  Edgar  should  have  tiie  biggest  share. 
But  hts  last  statement  was  that  he  would 
like  to  carry  it  with  hhn  when  he  died,  but 
as  he  could  not  do  that  he  would  mal^e  no 
disposition  of  it  bnt  leave  the  law  to  settie 
it  Thus  we  see  that  he  had  no  decided 
favorite,  and  was  In  such  a  condition  of  In- 
difference Id  regard  to  his  relatives  that  his 
choice  was  liable  to  fall  on  any  one  of  them. 
He  was  under  no  obligation  to  any  one  of 
them,  and  we  do  not  know  that  he  knew 
even  the  names  of  any  of  his  17  nieces  and 
nephews,  the  plaintiffs  in  this  case,  except 
that  of  Edgar,  Under  these  clrcumstanci's 
it  is  not  strange  or  unnatural  that  he  cou- 
cluded  to  give  the  farm  to  tbe  only  one  of 
his  relatives  who  bad  ever  visited  him,  or 
who  had  written  to  him  In  more  than  seven 
years,  or  who  had  ever  held  even  a  glass  of 
water  to  his  fevered  Hps. 

8.  Tbe  point  Is  made  In  the  tnlef  of 
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lantB  that  there  la  no  evidence  that  the  deed 
was  ever  delivered.  But  there  Is  no  such  ]»- 
sue  tendered  In  the  petltloa.  The  Instmment 
Is  treated  as  a  deed  duly  executed,  so  tar 
as  the  formal  requlMtes  ot  the  lav  axe  ctm- 
cemed,  and  it  Is  attadced  In  equity  on  the 
ground  of  fnnd.  It  is  also  insisted  that  the 
ranalderatkma  nvresaed  <»i  Its  face  are  ficti- 
tious. The  miMiey  consldoatlfm  named  was 
merely  nominal.  The  real  consideration  -was 
lore  and  affection,  whl<di  was  alone  suffldent 
to  sustain  the  deed.  It  Is  manifest  from  the 
whole  transaction  that  It  was  a  deed  of  gift, 
and  not  the  result  of  a  bargain  and  ssle. 
The  argument  Is  made  titat  the  agreement 
of  Mrs.  Cofleld  to  support  and  maintain  her 
own  mother,  the  grantor's  sister,  was  a  mere 
device  to  give  the  deed  the  aspect  ot  resting 
on  a  substantial  valuable  consideration.  The 
deed  would  doubtlesa  have  expressed  the  real 
fact  If  It  had  tested  on  the  recital  ot  love  and 
affaction  as  the  sole  oonrid«atfott.  But  It 
Is  not  at  all  In^robable  that  the  grantor 
wanted  to  give  bis  alster  Bfrs.  Bladi^,  who  the 
evJdenee  shows  was  in  pow  circumstances,  an 
Interest  In  tile  pn^rty,  and,  Instead  of  giv- 
ing her  such  Interest  In  direct  form,  he  made 
Mrs.  Oofleld's  obligation  to  care  for  her  dur- 
ing her  life  a  part  of  the  omsld^tion  un- 
der which  she  would  take  the  pn^rty. 
The  deed  la  not  vulnerabte  on  that  ground. 

0.  PlaintUta  comidaln  tiiat  they  vrete  cut 
olC  In  their  cross-examination  of  I>r.  Ores* 
luim.  But  the  court's  interruption  did  not 
occur  unto  all  the  qnesti<Mis  asked  had  been 
answered,  and  the  counsel  gave  no  Intima- 
tion to  the  court  of  any  other  question  they 
desired  to  propound.  The  learned  chancellor 
rightly  viewed  the  law  and  the  facts  of  this 
case,  and  bta  Judgment  Is  affirmed.  All  con- 
cur. 


STATB  ex  xd.  BALLBW  et  aL  T.  WOOI>- 
SON,  Judge. 

(Supreme  Oonzt  ot  Missouri.    Feb.  10,  1901.) 

COURTS  —  VACATION  ORDERS  —  FINAL  DB- 
CRBB—VAIJDITT  — CONSTITUTIONAL  PROVI- 
SION—BUILDINO  AND  LOAN  ASSOCIATIONS- 
DISSOLUTION  —  RBGBIVBRS  —  APPOINTMENT 
— POWSRS-CBRTIOBARX— BBVIBW-^nmiBDIC- 
TION. 

1.  In  a  suit  to  dissolve  a  building  and  loan 
association,  It  was  error  tot  the  circuit  jndge 
in  vacation,  in  addition  to  appointing  receivers 
for  the  property  and  requiring  bond  from  them, 
to  order  them  to  wind  up  the  affairs  of  the  as- 
sociation, to  appoint  appraisers,  dedare  all 
loans  owing  to  the  association  due  and  paya- 
ble, and  direct  the  directors  to  order  the  coa- 
veyance  of  all  property  of  the  aBSoclation  ont- 
Bide  the  state  to  the  receivers,  since  such  order 
was  a  final  decree,  and  not  within  the  jaris- 
diction  of  the  court  in  vacatloo. 

2.  Under  Const,  art.  6,  {  1,  vesting  the  Jadl- 
cini  power  of  the  state  as  to  matters  of  law 
and  equity  in  certain  courts,  except  as  the  con- 
stitution Itself  otherwise  provides,  the  legisla- 
ture has  no  power  to  anthorise  a  drcnlt  judge 
to  hear  and  detennioe  all  the  issues  In  a  suit 
for  dissolotion  of  a  buildine  and  loan  associa- 
tion in  vacation,  since  snco  power  can  only 
be  conferred  on  a  fully-organized  court. 


8.  Rev.  St  1899,  9  1393,  provides  that  tbe 
Jarisdiction  of  the  circuit  coort  and  the  pro- 
cesses, pleadings,  and  proceedings  in  winaiiie 
up  a  building  and  loan  association  sbsll  be 
the  same  as  those  provided  for  the  winding  up 
and  disBolntion  of  inanrance  companies,  as  fa.r 
as  ai^plicable.  Bev.  St.  1889.  {  provides 
that  in  winding  up  insurance  companies  the  ad- 
journment of  the  court  for  a  term  shall  noC 
work  a  postponement  of  the  proceedings  to  the 
next  term,  but  the  same  may  be  had  in  vaca- 
tion as  well  as  term  time.  BM,  is  proceedings 
ander  Rev.  St  1809,  1  1303,  that  the  circnit 
judge  had  no  jurisdiction  to  make  a  final  decree 
in  vacation,  since  the  statute  did  not  provide 
that  the  Jurisdiction  of  the  circnit  jndge  shonld 
be  the  same  as  in  insurance  company  proceed- 
ings, bat  only  that  the  jarisdiction  of  the  cir- 
cuit conrt  should  be  the  same. 

4.  On  the  filing  of  a  petition  by  the  supervisor 
of  building  and  loan  associations  for  dissolu- 
tion ot  a  building  association,  it  was  proper 
for  the  circuit  judge  to  appoint  receivers,  and 
regidre  bonds  from  them,  to  take  possession  of 
the  concern  and  Its  affairs,  and  preserve  them 
from  attack,  in  vacation,  and  until  the  court. 
In  due  season  and  order,  could  make  a  judicial 
investigation  and  pass  judgment  on  the  case. 

6.  Under  such  final  order  the  recovers  had 
the  right  to  take  possession  of  the  assets  of 
the  corporation  and  preserve  them,  but  they 
had  no  authority  to  proceed  to  administer  the 
estate. 

6.  '\Vhere,  on  petition  of  the  supervisor  of 
building  and  loan  associations  to  dissolve  an  as- 
sociation, the  circuit  judge  in  vacation  appoint- 
ed receivers  therefor,  any  orders  made  by  the 
court  thereafter  in  term  time,  thongh  made  on 
the  assumption  that  its  decree  in  vacation  was 
final,  cannot  be  considered  on  certiorari,  since 
it  bad  complete  Jurisdiction  ot  the  case,  and 
any  errors  in  such  orders  were  not  jurisdiction- 
al, and  could  be  corrected  on  appeal  or  writ  of 
enor.  • 

In  banc.  Oertiorarl  by  the  state,  en  rela- 
tion of  one  Ballew  and  others,  against  A.  bf. 

Woodson,  Judge,  etc.   Order  quashed  in  part 

Crow  &  Eastin  and  Vinton  Pike,  for  re- 
lators. O.  M.  Spencer,  Huston  &  Brewster, 
and  Ben.  3.  Woodaon,  for  reqxmdent: 

VAI/LIANT,  J.  This  writ  of  certlomrl. 
whldi  Issued  at  the  butance  of  certain  wtodk- 
boldars  of  the  Phoenix  Loan  Association, 
brings  13ie  record  of  tlie  Bnchanan  drcnlt 
court  tn  the  case  ot  State  v.  Phoenix  Loan 
Ass'n  <Mo.  Sup.)  00  S.  W.  74,  from  which  rec- 
ord It  ai^iears  that  It  Is  a  suit  Instltnted  by 
the  snpervlBor  of  buUdbv  ud  loan  aaso<da- 
tions.  In  his  official  character,  vn&ec  sectl<m 
1S92,  Bev.  St  tSOO.  looking  to  the  ffissolu- 
tion  of  the  Phoenix  Loan  Association  and  the 
winding  up  of  Its  affairs.  Th%  salt  was  be- 
gun by  the  fllh^  of  the  petition  fat  the  dr- 
cnlt derl^s  office  dorlnfl  tiie  vacation  of  tiiat 
courts  on  July  IS,  1899.  At  tiie  same  time 
the  answer  of  the  defendant  coTp<«ation  was 
filed,  and  on  the  same  day  the  petitltm  and 
answer  were  presented  to  a  Judge  of  that 
court  In  chambers,  who  tiierenpon  made  and 
signed  an  order  in  the  words  following,  to 
wit:  "In  the  Gtrenlt  Conrt  of  Ulssonrl,  with- 
in and  for  Buchanan  Ctonnty.  In  Vacation. 
State  of  Missouri  ex  rel.  Henry  U  Gray,  Su- 
pervisor of  Building  ft  Loan  Assodattons.  He- 
latw,  V.  Phcenix  Loan  AasottetlMi  of  St 
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Jm^Iw  UlBSODri.  Bevpwdent  Wbanas, 
Henry  I«.  Gray,  niperrbMi  of  Iraildlng  and 
loan  aasodatloiu  ot  tlw  itate  at  Hlsioiirl.  baa 
tills  day  filed  lila  petition  In  the  circuit  court 
of  Bvduuian  comity,  In  dlTlalon  number  1,  In 
Tacatkm.  agalost  the  Photnlx  Loan  Associa- 
tion, of  8t  Joeepb,  Missouri,  stating  tbat  be 
la  tbe  BiqiMTlaor  of  building  and  loan  aaaoda- 
tiraia  ftf  said  state  of  Hlssonrl,  and  that  re- 
spondent is  a  building  and  loan  association 
organlied  and  existing  under  the  lawa  ot  the 
state  ot  UiasonrI,  and  farther  states  that  be 
haa  made  an  examination  of  the  affairs  of 
said  assodatlan.  and  finds  that  It  Is  no  longer 
able  to  carry  out  the  object  and  purposes  ot 
Its  organisation,  and  that  Its  continuance  In 
bnslneas  would  wotk  Injorlously  to  the  stock- 
holders  and  others  Interested  In  said  associa- 
tion, and  the  same  having  been  taken  ug 
and  conaldmd  1^  flie  undntfgned  Judge  of 
said  court,  -who  finds  from  the  petition  and 
the  answer  filed  herein  that  the  aUegatkms 
of  said  petition  axe  true,  It  Is  thuefwe  or- 
dered that  said  building  and  loan  association 
be  d&HNaTedt  and  the  ^cers,  agents,  and  em- 
I^yfia  nt  said  association  are  hereby  enjfdned 
from  furthCT  conducting  the  business  of  said 
aaaodatlon,  and  from  In  any  manner  Inter- 
fering with  Its  business  and  Its  proper^  and 
efEtects,  and  that  Uie  court  hereby  appoints 
Graham  O.  lacy  and  Harry  M.  Tootle  as  re- 
celvers  to  take  charge  of  the  property  and 
assets,  and  to  wind  up  the  alKdn  of  ssJd  aa- 
soclatlon  according  to  law,  and  as  this  court 
may  from  time  to  time  order.  And  it  Is  fur- 
ther ordered  that  each  of  said  receivers  exe- 
cnte  m  bond  bonds  to  the  state  of  Missouri, 
each  to  aggr^te  the  sum  of  fifty  thousand 
dollars,  to  he  api^ored  by  the  Judge  of  this 
court,  before  they  enter  upon  the  discharge 
of  the  dudes  of  their  office.  And  It  is  fur- 
ther ordeied  that  the  said  recelrera  select 
their  own  bank  In  whldi  to  deposit  the  funds 
of  said  aaaodatlon  as  they  are  collected  by 
them,  and  said  bank  Is  ordered  to  execute 
bond  to  said  state  of  BOssourt  In  the  sum 
of  one  hundred  ttiousand  dollars,  to  be  ap- 
IHored  by  the  Judge  of  this  court,  to  the  use 
and  benefit  of  all  parties  Interested  In  assets 
of  said  association,  for  the  faithful  keeping 
and  accounting  of  such  money  and  funds  aa 
may  be  deposited  In  said  bank  by  said  receiv- 
ers from  time  to  time;  and  said  bank  is  ax- 
dered  to  notify  the  Judge  of  this  court  of  the 
didly  deposit  made  In  said  bank  said  re- 
eelTera.  And  It  Is  further  ordered  that  the 
receivers  make  a  complete  and  accurate  In- 
renttwy  ttf  an  tte  assets  of  said  aasocla.tlon 
at  the  earliest  possible  time,  snd  O.  P.  Kin- 
cade  and  F.  A.  H.  Qarilchs  ate  appointed  ajf- 
pralsen  to  appraise  the  assets  of  said  assoda- 
tl<si;  and  the  court  herSt^  dedares  all  loans 
owing  said  assodatlon,  howerer  oTldenced, 
to  be,  and  flier  are  now.  due  and  payable. 
It  la  further  ordered  fliat  the  board  of  direc- 
tors of  said  association  forthwith  make  an 
ordw  directing  the  president  and  secretary  of 
raid  assodatloa  to  execute  pmptr  deeds  and 


conveyances  conveying  to  the  recdvera  here- 
in named  all  the  property,  real,  personal,  and 
mixed,  bdongln^  to  said  aaaodatlon,  and  not 
located  In  the  state  of  Uissourl;  and  said 
prudent  and  secretary  are  herd>y  ordered 
to  forthwith  execute  said  Instnimanta  convey- 
ing said  property  to  said  recdvers,  and  said 
receivers  are  herein  ordered  to  proceed  to 
wind  up  the  affairs  of  said  association  aa 
speedily  as  is  consistent  with  the  best  intenst 
of  the  credltOTs  and  diardiolders  of  said  as- 
sociation. It  Is  further  ordered  that  the  re- 
cdvers hereby  appointed  employ  B.  A.  Brown 
as  their  attorney  and  connaelra  in  all  matters 
connected  with  the  management  and  winding 
iq>  of  the  affairs  of  sdd  assodatkm;  the  com- 
pensatlcai  of  aald  attwney  to  be  ajffftoreA  by 
this  court  It  Is  fmrttier  ordoed  that  the 
receivers  employ  such  derieal  asslsfsuge  aa 
may  be  necessary  In  the  protection,  collec- 
tion, and  iveservatlon  ot  the  asaeta  of  said 
association;  tiie  compenaation  of  said  derieal 
assistance  to  be  approved  by  this  court  A. 
M.  Woodson,  Judge.  Jnly  IS.  18BB.**  The  re- 
ceivers so  ai^Inted  gave  thdr  bonds,  re^ec- 
tively,  as  the  <ffder  required,  on  July  17th 
and  19th.  On  August  5th  the  recdvers  filed 
a  petition  in  whldi  they  requested  Inatnic- 
tUaiM  In  rdatloD  to  determining  the  amount 
due  on  certain  mortgages.  On  August  80tt 
the  receivers  and  appraisers  filed  an  InTon 
toiy  and  appralsonent  Showing  assets  valued 
at  9434,72031.  On  September  2d  A.  L.Oraw- 
ford  and  14  others  filed  their  petition  show- 
ing tiiat  they  were  stoc^bolders  In  the  cor- 
poration, and  asking  to  be  made  parUea  to 
the  suit  "Hie  petition  is  daborate  In  Its 
statements,  averrlx^  mismanagement  on  the 
part  of  the  officers  of  the  corporation,  and 
that  the  suit  was  brought  not  In  the  Interest 
of  ttie  stockholders,  but  by  coUuBlai  betmen 
the  relator  and  the  gnlltr  officen,  to  aid  them 
In  coring  up  their  mlsdeedi^  and  enable 
them  to  pr^t  In  the  fees  and  salaries  Ind- 
dent  to  the  winding  op  of  the  affairs  of  the 
corporation.  Special  object! (m  was  urged 
against  one  of  the  teedTers,  and  Us  ranoval 
was  asked.  This  petltltm  was  presented  to 
the  juSge  who  had  made  the  oxdor  of  Jnly 
16th,  and  thereupon  he  ord«ced  the  pettthm- 
ers  to  be  made  parties  defendants,  modified 
the  wdw  ot  July  Ififli  so  aa  to  authorlae  the 
recdvers  to  make  their  own  selection  of  an 
attorney,  and  denied  the  prayer  for  the  re- 
moval of  the  recdver  against  whom  the  spe- 
dal  ol^ecttona  had  been  urged.  All  ot  the 
above-mentioned  proceedings  were  in  vaca- 
tion, before  the  Judge  in  chambers. 

At  the  September  term,  1888,  and  at  aub- 
sequent  terms,  the  court,  treating  the  (sder 
of  Jnly  IStfa,  above  aet  out  as  Ow  final  de- 
cree  In  the  case,  proceeded  to  make  orders 
in  the  way  of  directions  to  the  recdvers  to 
guide  them  in  ttio  administration  of  the  af- 
fairs ot  the  supposed  defunct  corporation, 
and  other  orders  ot  an  administrative  char- 
acta*.  A  brief  summary  ot  the  proceedings 
Is  as  follows:  On  S^tember  21st  the  court 
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reeponded  to  tbe  petition  of  the  recelrai  filed 
Augiut  6th,  above  mentioned,  and  InBtrncted 
them  upon  what  basis  they  should  settle 
with  borrowing  stockholders.  On  September 
23d  a  referee  was  appointed  to  adjust  claims 
against  the  oonoem,  and  directions  givoi  lor 
his  conduct  On  S^temb«-  2Sth  one  of  the 
receivers  resigned,  and  another  was  anx^t- 
ed  In  hli  idace.  October  Sd  directions  vnm 
given  the  receivers  in  regard  to  receiving 
paymmtB,  and  authorizing  them  to  release 
mortgages.  October  28d  the  stockholders 
who  had  beoi  admitted  as  parties  filed  their 
moti(ni  tov  a  change  at  venne^  ^hich  «i  N6- 
vonber  4th  the  court  overmled;  and  on  the 
same  day  thej  filed  their  motion  to  set  aside 
the  order  appointing  a  reforee,  and  also  a 
motion  to  discharge  one  of  the  receivm,  to 
reduce  expenses.  November  0th  the  stock- 
holders  above  named  filed  their  bill  of  «cc^ 
tiona  to  the  action  of  the  conrt  in  denjlng 
them  a  change  ctf  venue.  At  the  January 
term.  IBOO,  on  January  iBt,  the  referee  HJieA 
his  rqunt.  showing  total  stock  claims  allow- 
ed, $52S;683.23;  total  preferred  claima  al- 
lowed, «4,744.S1;  aggregate,  $&27^734.  On 
January  2d  the  Intervening  stockholders  filed 
their  petition,  showing  that  a  auit  was  pmd- 
Ing  in  another  divlsi<m  of  the  same  court, 
wherein  Qei^e  A.  Cowden  and  others,  in 
tbe  names  of  themselves  and  all  trther  stoCk- 
iiolders  who  desired  to  unite,  were  plaintiffs, 
and  William  H.  Crawford  and  others,  who 
composed  the  boud  ot  directors  of  the  eoiv 
iraratlon,  were  defendants^  seeking  to  wind 
up  the  affairs  of  the  concern,  and  that  a  like 
suit  was  pending  in  the  United  States  circuit 
court  toe  Oxat  district,  wherein  Laura  A. 
Snider  and  other  stot^holders  wwe  plalntUIs, 
and  the  dlrect»rs  were  defendants,  looking 
to  the  same  end,  and  that  a  salt  by  certain 
other  stockholders,  residents  of  Iowa,  was 
pending  in  the  United  States  circuit  court  in 
KansaB  against  the  directors  for  the  sune 
purpose,  in  all  of  which  the  validity  of  the 
act  of  the  Judge  In  vacation  above  set  out  is 
attacked,  and  tliat  In  the  two  snits  In  tiie 
federal  courts  the  act  of  March  12,  18D7, 
iinder  whidi  the  supervlaor  of  building  as- 
80clatl<ma  acted  In  Instituting  this  suit.  Is 
attacked  as  in  violation  of  the  constitution 
of  the  United  Statesi  And  the  prayer  of  the 
petition  is  that  the  court  order  the  receivers 
to  enter  their  anteuuice  u  parties  defend- 
ants in  those  suits,  and  submit  to  judgment 
there.  On  the  same  day  the  intervening 
stod^holders  filed  obJecti<HiB  to  an  application 
of  the  receivers  for  leave  to  ccmipronilse  or 
settle  what  Is  called  the  "Seelman  Debt."  tor 
reasons  set  out,  and  also  a  second  motion  for 
a  change  of  voine.  In  this  last  application 
f<H-  a  change  of  vmne  it  is  allied  that  the 
court  had  overruled  the  former  motion  on 
the  ground  that  there  was  then  no  issue 
pending  in  the  case,  whereas  since  then  these 
motions  had  been  filed,  which  were  then 
pending.  On  January  6th  all  the  pending 
motions.  Including  the  motion  for  a  change 


of  venue,  were  ovemled.  On  January  lith 
the  same  stockholdws  filed  a  petition  and 
bond  for  removal  ot  the  cause  to  the  United 
States  dreult  court  for  that  district,  on  tlie 
ground  that  the  controv^y  vas  one  aris- 
ing under  the  constitution  and  laws  oC  the 
United  States,  in  tliat  the  stoekholdflrB  were 
being  deprived  of  their  jm^rty  and  interest 
In  the  coi-poration  under  the  form  «hC  the  a<x 
of  Mar^  12,  1807,  wlilch,  as  oonstmed  by 
the  court  In  ttut  case,  was  depriving  them  ot 
their  jmqierty  withoot  doe  process  ot  law. 
January  20th  Theodm  Horo^l  and  (fliers. 
stoddKMersk  filed  a  pcoteat  against  the  ce- 
mo^  of  the  came  to  the  federal  court,  and 
on  the  same  day  the  court  refused  the  peti- 
tiw  for  removal  On  May  8th,  at  the  May 
term,  1900;  tbe  first-mentimed  Intiervenlng 
stockholders  filed  a  motion  to  vacate  and  set 
aside  the  order  a^friatlng  receivers.  May 
16th  the  court  ordered  the  receivers  to  pay 
all  the  general  debts  allowed,  in  fall,  and 
SO  per  cent  of  80  per  cmt  ot  the  amtmnt 
of  atockhold«a^  dalnis  allowed,  and  gave 
them  directions  in  regard  to  adjostnenta  and 
equallsatitms  of  dividends  of  stockholdm  in 
Kansas  and  Texas,  where  suits  w&n  pending 
and  receivers  had  beat  appointed.  On  the 
same  day  the  repnt  of  the  referee  was  ap- 
proved and  confirmed.  May  19th  the  motion 
of  stodcholders  to  vuate  the  order  ^n^oint- 
Ing  receivers  waa  overruled,  to  which  order 
exception  was  taken,  a  bill  of  exceptions 
filed,  and  appeal  granted  to  this  court  June 
lot  the  atockholder*  filed  an  anawCT  to  tbe 
original  petition  In  the  case,  dmylng  Ita  al- 
legations, and  also  avnring  that  It  does  not 
state  tacts  siUHdent  to  warrant  the  action 
sought  to  be  taken.  That  seems  to  be  the 
last  act  in  the  case. 

The  cause  came  to  this  coort  on  the  iqqieal 
of  the  sfaxAiioldera  from  the  order  ovenrallng 
th^  motion  to  vacate  tlie  order  anointing 
the  recelvns.  Ution  that  anpeal  we  bdd  that 
only  BO  much  of  the  reoKd  as  rdatM  to  the 
action  of  the  court  in  r^ttalng  to  vacate  the 
order  appointing  reeelveta  was  under  review, 
because  It  was  a  special  appeal  on  a  partic- 
ular point,  anthoriaed  by  the  act  ^rll  IL 
188S.  Tbo  views  of  the  court  on  the  point 
are  ahown  in  tbe  <^nlon  In  that  case.  State 
V.  Pbcmlz  Loan  As^n.  ao  S.  W.  74.  Tbe 
record  Is  now  bronght  to  us  by  tiie  writ  of 
certiwafl,  and  we  are  still  within  limits  In 
the  matter  of  review.  In  State  v.  Smith. 
101  Mo.  174,  14  S.  W.  106,  this  court  per 
Sherwood.  J.,  said  of  tbe  writ  of  c«tlbrari: 
"This  writ,  nnder  constitutional  provisions. 
Is  strictly  tbe  craunon-law  writ  of  that  name. 
It  rally  brings  up  the  record,  and  can  only 
reach  errors  or  defects  which  appear  on  tbe 
face  of  the  recMd  of  the  tribunal  to  which 
It  is  Issued,  and  which  are  jurlBdlctional  in 
their  nature,"— citing  Hannibal  &  St  Joseph 
R.  Co.  V.  State  Board  of  BqusUzation,  04  Mo. 
204.  The  same  doctrine  Is  laid  down  in  Ward 
V.  Board,  186  Mo.  309,  39  S.  W.  618;  and  in 
4  Bnc.  PL  ft  Frac.  p.  80,  It  la  said:  '*At  corn- 
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mon  law  •  •  ♦  the  function  of  a  writ  of 
vertloTaxi  is  simply  to  bring  up  for  review 
questions  affecting  the  JurledictlOD  of  the  In- 
ferior tribunal,  there  being  no  other  adequate 
remedy."  We  will  not,  therefore.  In  this  In- 
stance, decide  questions  that  relate  only  to 
alleged  errors  in  the  rulings  of  the  court, 
when  the  subject  was  wltbln  Its  Jurisdiction. 
When  errors  ot  that  kind  are  committed,  they 
can  be  corrected  on  ai^al  or  writ  of  error. 

The  main  question  In  this  case  relates  to 
the  action  of  the  judge  In  Tacatlon  making 
an  order  In  form  of  a  final  decree,  and  de- 
signed to  have  effect  as  such.  If  It  had 
been  rendered  by  a  court  haTing  Jurisdiction 
of  the  case,  it  would  unquestionably  hare 
filled  all  the  requirements  of  a  final  decree, 
and  hare  left  nothing  to  do  but  to  execute 
the  decree  by  administering  the  estate.  Un- 
der our  judicial  system  a  Judge  of  a  clr- 
calt  court  in  vacation  has  no  authority  to 
render  a  final  Jnd^ent  or  decree  in  any 
case.  By  our  conBtltutlon  the  judicial  power 
of  the  state,  as  to  matters  of  law  and  equity, 
except  as  In  the  constitution  its^  otherwise 
proTlded,  la  vested  in  certain  courts  therein 
named.  Const,  art.  6,  f  1.  The  word 
"court**  Is  there  used  in  its  technical  sense. 
A  court  la  a  judicial  assembly.  The  judge  of 
the  court  Is  Its  presiding  officer.  While  the 
judge  Is  often  called  the  "court,"  yet  he  is 
only  BO  rightly  called  when  the  tribunal  over 
which  he  presides  Is  In  session.  Bouvler 
elves  to  the  word  "court"  this  definition: 
"A  body  in  the  government  to  which  the 
public  administration  of  Justice  is  delegated. 
The  presence  of  a  sufficient  number  of  the 
members  of  such  a  body,  regularly  convened 
In  an  authorized  place  at  an  appointed  time, 
engaged  in  the  full  and  regular  performance 
of  Its  functions."  The  supreme  court  of  Cal- 
ifornia have  said:  "A  court  Is  a  tribunal, 
presided  over  by  one  or  more  Judges,  for  the 
<>xercise  of  such  judicial  power  as  has  been 
conferred  upon  It  by  law.  Blackstone,  fol- 
lowing Coke,  defines  It  as  a  place  where  Jus- 
tice is  judicially  administered.  3  BL  Comm. 
23.  But  It  is  also  essential  that  this  place 
be  designated  by  law,  and  that  the  person 
or  persons  authorised  to  administer  Justice 
be  at  that  place  for  the  purpose  of  adminis- 
tering justice  at  such  times  as  may  be  also 
designated  by  law.  •  •  •  As  the  Judi- 
cial business  increased,  it  became  Impossible 
to  transact  It  an  within  those  periods  of 
time,  and  there  grew  up  the  practice  of  hear- 
ing matters  'out  of  court'  with  the  same  ef- 
fect as  ft  beard  wtifle  the  court  was  in  ses- 
sion. •  •  •  The  motions  and  orders  tbns 
made  were  said  to  be  heard  and  disposed  of 
•at  chamt>ers.*  •  •  •  The  distinction  be- 
tween those  matters  which  could  be  heard 
In  court  and  those  which  could  be  heard  at 
chambers  arose  from  convenience,  rather 
than  from  any  other  cause;  but  they  were 
limited  to  the  subsidiary  and  Incidental  steps 
in  practice  and  procedure,  leaving  to  the 
conrt  tbe  Judicial  detwmlnatlon  of  the  Issues 


presented  by  the  pleadings,  and  which  form- 
ed a  part  of  the  record."   Von  Schmidt  t. 
Widber,  00  Cal.  611,  34  Pac.  109.   Our  con- 
stitution ordains  that  "the  courts  of  justice 
shall  be  open  to  every  person."   Article  2,  | 
10.   And  our  statute  requires,  "Tbe  sitting 
of  every  court  shall  be  public  and  every  per- 
son  may  freely  attend  the  same."   Rev.  St. 
1899,  S  1597.   The  courts  have  their  periods 
of  terms  and  vacations.    The  law  prescribes 
when  and  where  a  circuit  court  shall  sit,  and 
it  can  only  sit  then  and  there.   The  statute 
makes  provision  In  certain  emergencies  for 
the  holding  of  special  terms  upon  proclama- 
tion at  the  close  of  a  regular  team,  or  notice 
as  prescribed  by  law;  but,  when  such  special 
term  is  held.  It  is  an  open  session  of  tbe 
court,  convened  as  the  law  prescribes.  Our 
statute  confers  upon  circuit  judges  the  power 
to  perform  certain  acts  in  vacation,  judicial 
I  In  their  character,  among  which  Is  the  power 
'  to  apimlnt  a  receiver  to  hold  and  preserve 
property,  the  subject  of  litigation,  until  the 
!  court  can  dispose  of  it   To  that  extent  we 
I  upheld  the  act  of  the  circuit  Judge  in  this 
'  Instance  when  the  cause  was  here  on  the 
:  former  occasion,  but  our  affirmance  of  the 
■  act  went  no  further  than  the  appointment 
'  of  the  receiver  to  take  possession  of  and  hold 
the  property  subject  to  disposal  by  the  conrt. 
I     It  is  contended  tliat  onr  statutes  confer  on 
I  the  judge  the  authority  to  hear  and  deter- 
j  mine  the  whole  issues  In  a  case  of  this  kind 
j  In  vacation.    If  there  Is  such  a  statute,  it  Is 
'  in  violation  of  section  1,  art.  6,  of  our  con- 
stitution, above  quoted.    In  that  section  the 
;  constitution  disposes  of  all  the  judicial  pow- 
;  er  of  the  state  In  matters  of  law  and  equity, 
I  and  It  leaves  nothing  to  be  disposed  of  by 
the  general  assembly.   This  Is  the  view  the 
supreme  court  of  Michigan  took  of  the  same 
subject.   That  court  said:   "By  article  6,  I 
1,  of  our  constitution,  the  Judicial  power  is 
vested  in  our  supreme  conrt.  In  circuit 
courts,  in  probate  courts,  and  in  justices  of 
the  peace.    •    ♦   •   Section  2  of  this  act 
confers  upon  the  judge  in  vacation  the  au- 
thority to  hear  and  determine  summarily 
upon  the  questions  of  the  insolvency  of  the 
debtor,  the  glrlng  or  attempting  to  give  pref- 
erences, his  refusal  or  neglect  to  make  as- 
signment of  his  property:   and  his  orders 
and  judgment,  if  be  makes  any,  are  final  and 
conclusive.    •    •   •   A  statute  which  con- 
I  fers  such  Judicial  powers  upon  a  circuit 
Judge  at  chambers  Is  clearly  In  conflict  with 
article  6.  {  1,  of  the  constitution."  RlRFier 
I  V.  Hoyt  53  Mich.  185,  18  N.  W.  611.  What 
I  Is  here  said  is  In  reference  to  Judicial  power 
!  in  its  strict  sense.   There  are  quasi  Judicial 
j  powers  conferred  upon  quasi  judicial  bodies, 
and  powers  to  do  certain  acts  in  vacation. 
I  Judicial  In  character,  but  subsidiary  to  a  suit 
j  pending  or  about  to  be  Instituted  In  court, 
I  are  conferred  on  Judges  of  courts;  but  the 
,  power  to  try  Issues  In  a  suit  at  law  or  tn 
I  equity,  and  pronounce  Judgmoit  or  decree 
I  upon  tbe  facta  found  or  confessed,  can  * 
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conferred,  under  our  coiuitltiitlon,  only  on  a 
tuUy-organlxed  court 

The  statute  which  1b  reUed  on  u  attempt- 
ing to  confer  the  power  on  a  Judge  In  vaca- 
tion to  section  1383,  Bev.  St  UBQ,  which  di- 
rects how  proceedings  to  wind  vjf  a  building 
assodatitm  are  to  be  conducted,  and  which 
contains  this  clause:  "The  Jurisdiction  of  cir- 
cuit courts  and  the  processes,  pleadings  and 
proceedings  had  in  the  cases  instituted  under 
this  act,  shall  be  the  same  as  are  now  pro- 
Tided  law  for  the  winding  and  disso- 
lution of  Insurance  companies,  so  fiir  as  such 
proTislonB  of  law  are  applicable."  The  Insur- 
ance statute  r^erred  to  to  section  80Z4  et  seq., 
Id.  Those  aectlons  do  essay  to  confer  snch 
power  on  the  Judge  In  vacation.  In  section 
8020  is  tut  clanae:  "Nor  shall  ttaa  adjourn- 
ment (tf  tlie  court  for  a  term  work  a  post- 
ponement of  iffoeeedings  hereundm  to  the 
next  term,  but  the  same  may  be  had  in  vaca- 
tion as  well  as  term  time."  And  there  are 
other  expressions  in  those  sections  Indicating 
that  the  court  or  Judge  in  vacation  may  sit 
in  Judgment  If  the  validity  (tf  that  feature 
of  the  statute  has  ever  been  paned  on  by 
this  conrt,  our  attention  has  not  been  drawn 
to  the  decld<ni.  The  provisions  of  those  sec- 
tions first  came  into  our  law  throng  tiie  act 
of  March  10, 1869,  and  have  been  oqtied  with- 
out ehai^  of  language  into  our  revisions 
ever  since;  the  only  material  change  having 
been  Introduced  in  the  revision  of  1879,  when 
It  was  provided  that  Instead  of  anointing 
receivers  to  wind  up  the  afTaln  of  the  cor- 
poration, tiie  title  of  aU  Its  property  ahonld 
vest  In  the  superintendent  of  Insurance,  and 
be  should  administer  on  the  estate.  The  con- 
stitution In  force  in  1809  did  not  Umlt  tiie 
Judith  power  ot  tlie  state  to  the  conrto  nam- 
ed, but  induded  also  such  other  tribunato  as 
the  legislature  ml^t  areata.  But  evoi  un- 
der the  consUtnthKi  as  it  was  tiioi,  it  is  doubt- 
ful if  that  provision  of  the  act  of  1880  which 
attempted  to  confu-  such  power  on  a  judge 
in  vacation  was  valid,  because,  while  the 
leglBlatnre  was  anthtntoed  to  estabUsb  other 
trlbunato,  yet  it  cannot  weU  be  said  that  tlie 
l^cislatnre,  by  ctuderring  this  pcnrer  on  a 
Judge  in  vacation,  lutoidAd  to  establish  In 
him,  as  apart  from  the  circuit  court  another 
separate  trlbnnaL  That  would  be  a  strained 
Interpretation  of  the  statute.  Bevlslons  are 
generally  literal  copies  of  original  statutes, 
except  when  an  express  amendment  has  been 
made,  and  so  it  not  infrequoitly  occurs  that 
inapt  expressions  are  in  that  way  perpetu- 
ated. But  the  statute  under  whi(£h  thto  suit 
was  filed  (section  1898.  Rev.  St  1899).  which 
was  first  enacted  in  189T,  does  not  go  to  the 
extent  that  to  claimed  for  It  While  it  says 
that  the  process,  pleadings,  and  proceedings 
Shan  be  the  same  as  in  the  winding  up  of 
Insurance  companies,  yet  it  does  not  say  that 
Qie  Juxtodietlon  of  the  circuit  Judge  shall  be 
the  same,  but  on  the  point  of  Jurisdiction  It 
only  says,  "The  Jurisdiction  of  the  circuit 
court  Shall  be  tiia  same  as  in  snch  caaeSb" 


So  there  is  not  even  a  stetutory  authraity 
t<a  the  Jurisdiction  attempted  to  be  exercis- 
ed In  thto  Instance. 

When  the  petition  and  answer  were  filed 
In  the  clerk's  t^ce  tiioy  gave  publicity  to  a 
condition  of  llie  owporatUm  that  was  likely 
to  cause  a  feeling  of  distrust  and  if  the  learn- 
ed Judge  to  whom  the  petition  and  answer 
were  shown  thought  tiiat  such  distrust  m^ht. 
before  the  court  could  sit  In  term,  cause  ac- 
tion  on  the  part  of  the  stocfchoMers  or  cred- 
itors that  would  be  injurious  to  the  interesto 
of  all  ooncemed,  he  had  the  auaorlty  and  it 
was  his  duty  to  appoint  a  recover  to  take 
possession  <tf  the  cmcem  and  Its  affairs,  and 
pres^e  them  from  atteck  until  tbe  court,  in 
doe  season  and  In  due  order,  could  make  a 
Judicial  investigation  and  pass  Judgment  on 
the  case.  And,  as  inddoital  to  his  right  to 
appoint  a  receiver  or  receivers  for  that  par- 
pose,  he  had  the  right  to  require  tbm  to 
qualify  1^  giving  bond  and  security.  But 
that  to  the  utent  to  whUdi  hto  antborilr  w^t 
So  much  of  the  order  of  July  Ifi,  1899  as  "a|t- 
pointe  Chraham  O.  Lacy  and  Harry  M.  Tootle 
aa  recelvors  to  take  charge  of  tiw  property 
and  asseto^'  of  tiw  defendant  corpuation,  and 
as  requires  tiiem  to  ^ve  bond  and  secnriQr 
ftv  the  faltibful  performance  of  their  duties, 
to  vaUd,  bat  all  the  rest  of  the  order  to  with- 
out authority  and  void.  The  recovers  had 
the  right  imder  tiiat  order  to  take  possession 
of  the  asseto  of  the  corporation  and  iveserve 
them.  The  order  was  no  authcHAty  to  them 
to  proceed  to  admlntoter  the  estete.  lAere 
has  been  no  final  decree  In  the  case.  Thm 
has  been  no  adjudication  upon  the  statemente 
contained  In  the  pettti<m.  But  iriiat  to  to  be 
said  of  the  orders  made  by  tiie  court  In  term 
directing  the  administration  of  the  estete? 
Those  orders  have  all  proceeded  on  the  aa- 
sumption  that  there  had  been  a  final  decree 
dissolving  the  onporation.  and  vesting  13ie 
title  to  an  Ite  ^t^erty  in  the  receivers.  The 
Cfffporatlon,  however,  to  not  dissolved,  and  it 
stUl  holds  title  to  aU  Us  assets.  But  when 
tlte  circuit  court  assemUed  at  Ite  S^tember 
term,  1809.  It  found  Itself  in  possession  of 
thto  cwprntlm's  affiUrs.  through  the  hands 
of  the  recdvers,  and  it  bad  eonqilete  Juris- 
diction of  the  case.  It  was  then  toe  the  first 
time  in  position  to  pass  Judgment  on  tibe  peti- 
tion, or  nptm  the  petition  and  answo'  leath- 
er. Until  BUdi  Judgment  or  decree  was  ren- 
dered, neither  the  corporation  nor  ite  offi- 
cers could  be  permanently  deprived  of  their 
j^operty  or  reUeved  of  their  duties.  But  the 
court,  being  In  possession  of  the  assets,  and 
having  Jnrtodietlon  of  tite  posons  and  pnqi- 
er^,  had  the  right  to  make  such  orders  as 
the  immediate  unvgency  demanded,  to  pre- 
serve the  estete,  or  to  prevent  the  condition 
flrom  operating  upon  it  more  injnrtoady  than 
neceesary  until  the  conrt  in  due  season,  eenld 
hear  the  case  on  Its  merite  and  pronounce 
Ite  Judgment  It  to  for  a  similar  reasrai  that 
our  stetute  autiuwiaes  the  court  to  order  the 
sheriff  to  sell  perishable  property  seised  nn- 
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der  attacbment  before  the  rightfulness  of  the 
attachment  has  been  adjudged.  What  was 
necessary  to  be  done  In  such  condition  was  a 
question  which  the  court  had  JurlsdictloQ  to 
determine.  If,  In  the  exercise  of  that  juris- 
diction. It  has  done  what  was  unnecessary, 
It  has  committed  error;  bat,  as  long  as  the 
act  done  la  within  limits  where  it  may  be  rea- 
sonably adjudged  to  have  been  necessary  to 
preaerre  the  estate  until  the  conrt  could  final- 
ly adjudicate  the  rights  of  the  parties,  the 
error  Is  not  jnrlsdIcUonal,  and  Is  not  within 
the  limits  of  a  writ  of  certiorari.  We  will 
not,  therefore,  decide,  imder  this  wiit,  wheth- 
er the  conrt  went  too  far  In  some  of  these 
administration  orders.  We  conclude,  there- 
fore, that  the  appointment  of  the  receivers 
"to  take  charge  of  the  property  and  assets" 
of  the  corporation,  and  their  qualification  by 
giving  bonds  and  security,  were  antiiorlzed 
and  valid;  but  In  all  else  the  order  above  set 
out  of  July  15.  1899,  was  without  authority, 
and  shoald  be  quashed.  It  is  so  ordered. 
AH  concur. 

UATTINOLy  vt  aL  T.  TANGUDAYB.! 
HAWKINS  V.  DAVIS,  County  Sopeiintendent. 
(Court  of  Appeals  of  Kentneky.   March  18. 
1901.) 

SCHOOLS  AND  SCHOOL  DISTRIOTS— BXTBNSION 
OF  TERMS  OF  TRUSTBBS— AFPOINTMBNT  TO 
FILL  VACANCY— DB  FACTO  OFFICHRS. 

1.  By  the  act  Of  ManA  17,  1898,  chajoginc 
the  time  of  election  of  nehotA  trustees  fnm 
June  to  October  In  eadi  rear,  the  tarms  ot 
all  tmatees  in  ofike  July  1, 1898,  were  extmded 

ooe  year. 

2.  The  term  of  0.  as  trustee,  wtiich  would 
have  expired  July  1. 1898,  was  extended  by  act 
or  March  17,  1898,  to  July  1,  1899.  In  Octo- 
ber, 1S98.  H.  was  dected  to  succeed  O,  and  C. 
at  once  quit  his  office  and  permitted  H.  to  en- 
ter upon  his  duties.  H.  died  in  March.  1899, 
and  the  county  superintendent  appointed  J.  to 
fill  the  vacancy  caused  by  his  death.  Held, 
that  J.,  who  entered  at  once  upon  hit  duties, 
hecame  de  facto  trustee  until  July  1,  1809,  and 
then  became  de  jure  trustee  for  the  term  for 
which  H.  was  elected,  though  he  was  appolnt- 
(hI  before  that  term  began. 

3.  The  county  sonerlntendent,  hr  declaring  a 
vacancy  In  the  trace  of  school  trustee  when 
none  In  tamt  existed,  dM  not  create  a  vacancy, 
and  an  appointment  to  fill  th>  suppoaed  vacan- 
cy  was  void. 

4.  Though  such  an  appointee  may  have  been 
a  de  facto  officer  by  reason  ef  Us  recognition 
by  tlie  county  snperintwdent,  yet  he  ceased  to 
be  so  when  Dotined  by  the  county  soperintend- 
fQt  that  he  was  no  longer  coDsIderea  trustee; 
find  his  actf  thereafter,  though  on  the  same 
day  be  received  such  notice,  were  rtM. 

Appeals  from  circuit  court  Nelson  county. 

"Not  to  be  ofladally  reported." 

Action  by  William  Hattingly  and  Charles 
Allen,  tmatees  of  colored  school  district  A,  of 
Nelson  county,  against  Samuel  Vancleave,  to 
recover  possession  of  personal  proiwrty.  Judg- 
ment for  defendant,  and  plalntifh  appeal.  Af- 
flnned. 

Action  by  F.  B.  anrUns  against  J.  Tyler 
DaTls,  npnlntaiitait  ct  Mhoola  In  Xelaon 
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county,  for  a  mandamus.  Judgment  tot  de- 
fendant and  plaintiff  appeala.  Affirmed. 

Morgan  YeweU,  Jobn  D.  WlCkUfle,  and  Nat 
W.  Halstead,  for  appallanta.  A.  V.  McKay 
and  Oeo.  &  A  John  A.  Fultmi,  tor  vpdlaea. 

WHITE,  J.  These  two  appeals  Involving 
the  same  question  (1.  e.  who  were  the  traateee 
of  common-school  district  A,  in  Nelson  coun- 
ty), they  have  been  ordered  heard  and  tried 
together.  Appellants  Mattingly  and  Allen 
claim  to  be  trustees  of  the  district,  and  as 
such  claim  the  furniture  bel<Higing  to  Uie  dis- 
trict In  the  one  action.  Appellant  Hawkins 
seeks  a  mandamus  to  compel  appellee  Davis, 
who  is  superintendent  of  schools  in  Nelson 
county,  to  pay  to  him  (Hawkins)  the  public 
fund  belonging  to  the  district  for  teaching 
the  public  sdiool.  Hawkins  entered  Into  a 
contract  with  Mattingly  and  Alien,  as  trua-  ^ 
tees  of  the  district  In  July,  1899,  and  began  * 
the  school  In  January.  1900.  Samuel  Tan- 
cleave  contracted  with  Johnson  and  Grundy, 
as  trustees  of  the  district  in  August  1899. 
and  began  teaching  In  September,  1880,  and 
taught  under  that  contract  till  in  January, 
1900,  when  a  new  contzact  waa  made  for  the 
same  purpose,  for  the  reason  that  the  state 
superintendent  had  held  the  first  contract  Il- 
legal and  void.  After  this  new  contract  Van- 
cleave  again  began,  and  taught  the  school  for 
the  full  term.  It  Is  conceded  by  all  parties 
that  Mattingly  Is  and  was  a  trustee;  his  term 
l>eglnning  July  1.  1897,  and  for  the  term  of 
three  years.  It  appears  from  the  proof  that 
on  July  1,  1897,  the  three  trustees  and  their 
terms  were:  Charles  demons,  elected  Jime, 
1896;  Henry  Rapier,  elected  June,  1886;  W. 
C.  Mattingly,  elected  June,  1897,— each  with 
a  term  of  three  years  from  July  1st  after  their 
election,  so  that  as  the  law  then  stood  dem- 
ons' term  would  expire  July  1, 1898;  Ruler's, 
July  1,  1899;  and  Mattlngly's.  July  1,  1900. 
By  the  opinion  In  the  case  of  Swango  v.  Rose. 
49  S.  W.  40,  435,  this  court  held  that  by  the 
act  of  March  17,  1898,  changing  the  time  of 
election  from  June  to  October  In  each  year, 
the  terms  of  all  trustees  In  office  July  1,  1898. 
were  extended  one  year.  By  this  ruling  the 
term  of  CIem<MiB  would  end  July  1.  1899,  in- 
stead of  1896;  tliat  of  Rapier  would  end  July 
1,  1900.  Instead  of  1899;  and  Mattingly  would 
hold  tin  1901.  At  the  election  In  October. 
1998,  Martin  Hays  was  elected  to  succeed 
demons,  and  by  this  election  bis  term  would 
begin  July  1,  1899;  but  It  appears  that,  im- 
mediately after  the  election,  demons,  without 
a  formal  resignation,  quit  the  office,  and  per- 
mitted Hays  to  qualify  and  enter  upon  his 
duties  as  trustee.  This  was  In  October,  1898. 
demons  never  afterwards  claimed  to  be,  or 
acted  In  any  way  as,  trustee.  In  Mardi.  1899, 
before  the  term  of  Hays  tmder  his  election 
began  in  July,  he  died,  and  thereupon  the 
county  superintendent  appointed  Johnson  to 

j  fill  the  vacancy  caused  by  the  deatii  of  Hays. 

I  In  July,  iSOb,  the  county  atiperlnteiident;  act- 
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Ing  under  tn  opinion  from  the  itate  superin- 
tendent, as  In  tile  Swango  Gate,  declared  a 
vaca2i<7  In  the  office  held  b7  Raplear,  and  ap- 
pointed  anwllant  Allen  to  flll  that  vacancy; 
the  order  showtnc  that  he  was.  to  succeed 
Rapier.  The  board  of  trustees,  aa  then  recog- 
nized, consisted  of  BJattlngly,  Johnson,  and 
Allen,  and  thus  c<nitlnued  up  to  July  Stb,  the 
Tery  day  the  contract  was  made  with  Haw- 
kins. However,  on  the  day  the  conti'act  was 
made,  and  before  the  hour  of  the  meeting  call- 
ed to  employ  a  teacher,  the  county  superin- 
tendent notified  Allen  he  was  no  longer  recog- 
nized as  trustee,  and  that  his  written  resig- 
nation In  the  hands  of  the  county  superin- 
tendent had  been  accepted.  Kapler  after* 
wards  reclaimed  his  office,  and  was  recog- 
nized as  the  trustee  under  the  decision  In  the 
Swango  Case.  He  then  resigned,  and  Omndy 
was  appointed  in  his  place  and  to  fill  his 
term.  Subsequently  Johnson  and  Grundy 
*were  reappointed,  this  being  to  correct  any 
error  or  informality  in  the  original  appoint- 
ment After  the  second  appointment  of  John- 
son and  Grundy,  they  again  contracted  with 
Vancleare,  and  he  retaught  the  school,  aa 
stated  supra.  It  is  contended  by  appellants 
that  Allen  is  and  was  trustee,  vice  Bapler, 
who  thought  his  term  had  expired  and  aban- 
dcmed  the  office;  if  that  be  not  so,  then  Allen 
Is  trustee,  rice  Hays,  deceased;  and,  finally. 
It  he  was  not  de  jure  trustee,  he  was  de  fax.-to, 
and  recognized  as  such,  and  his  acts  binds 
the  district,  and  his  contract  with  Hawkins  la 
valid. 

We  are  clearly  of  opinion  that  the  opinion 
In  the  Swango  Case,  supra,  settles  the  first 
contention.  Allen  did  not  fill  the  place  of 
Bapler,  as  there  was  no  vacancy  In  law  or 
fact  The  vacancy  caused  by  the  death  of 
Hays  was  attempted  to  be  tilled  by  the  ap- 
pointment of  Johnson.  There  was  nev^  any 
appointment  of  Allen  to  fill  that  vacancy  or 
for  that  term. 

Upon  the  qualification  of  Hays  in  October 
before  his  term  began  In  July  following,  by 
the  consent  and  acquiescence  of  demons,  the 
de  Jure  officer,  and  the  county  superintendent 
and  acting  by  the  consent  of  all  parties,  he 
was  a  de  facto  officer;  and  upon  bis  death 
there  was  In  fact  a  vacancy  In  the  office  for 
the  short  term  till  July  1st  and  a  legal  va- 
cancy In  the  full  term  for  which  he  was 
elected.  The  county  superintendent  had  the 
power  of  appointment  to  fill  the  vacancy  for 
the  full  term,  and  did  so  by  appointing  John* 
son,  aa  his  orders  show.  Johnson  has  acted 
without  objection,  and  has  been  recognized 
by  Allen,  Mattlngly,  and  Hawkins,  aa  well  as 
by  the  county  superintendent  aa  a  trustee  of 
the  district  The  notice  of  the  meeting  to 
select  and  employ  a  teacher,  when  Hawkins 
was  employed,  was  given  to  Johnson  as  trus- 
tee. That  the  order  appointing  Johnson  was 
made  before  the  day  the  term  began  does  not 
render  the  appointment  void  or  voidable. 
While  be  could  not  become  a  de  jure  officer 
till  Julr  lat;  he  might  and  did  act  u  d« 


facto  officer,  as  Hays  had  done  before  that 
tima  We  are  of  opinion  that  Johnson  was  a 
tmstee  at  ths  time  of  the  employnint  of 
Hawkins,  and  that  Allen  was  not 

As  to  the  third  proposition,— that  Allen  vas 
de  facto  trusteeon  thedayof  theemployment 
and  recognized  as  such,— It  Is  sufficient  answer 
to  say  that  he  was  notified  before  the  meeting 
that  his  written  resignation  left  with  tte 
county  superintendent  had  been  accepted,  and 
that  he  was  no  longer  recognized  aa  tmstee. 
Whatever  of  criticism,  If  any.  might  be  made 
on  the  acta  of  the  office  as  regards  the  resig- 
nation, would  not  affect  the  matter.  If  Allen 
was  trustee  de  facto  by  reason  of  recognition 
of  the  county  superintendent  he  ceased  to  be 
when  notified  that  this  recognition  ceased, 
and  that  he  was  no  longer  considered  a  trus- 
tee by  the  appointing  power,  who  also  In  some 
cases  has  power  of  removal  from  office.  Be- 
ing of  opinion  that  Alloi  was  not  trustee  de 
jure  or  de  facto  when  tiie  contract  with 
Hawkins  was  made,  it  follows  that  the  con- 
tract Is  a  ttoUl^  so  far  as  the  district  la  ctw- 
cemed. 

On  the  other  brandi  ot  the  case.  It  follows 
that  appellants  Blattfngly  and  Allen  are  not 
entitied  to  possession  of  the  district  property'. 
The  Judgments  appealed  from  axe  tiiuefore 
affirmed. 


j  FIELD  et  a!,  t.  FARMBBff  ft  DB0TBB8' 
[  BANK.1 

(Onirt  of  Appeals  of  Kmtoclcy.   ICarch  8, 
190L) 

TENANTS  IN   GOHHON  —  PURCHASE   BT  ONE 
INURING  TO  BBNBFIT  OF  ALL. 

A  purchase  at  a  tax  sale,  made  by  one  of 
several  tenants  In  common,  inures  to  the  benefit 
ot  all,  thoagh  the  purchasor  had  agreed  with 
a  stranger  that  the  bid  should  be  for  Us  bene- 
fit to  the  extent  of  one-halt  the  pzopertr. 

Appeal  from  circuit  court  JefferVMl  county, 
cbancery  division. 

"To  be  officially  reported." 

Action  by  the  Farmers'  &  Drovers'  Bank 
against  A.  H.  Field  and  others  (or  a  decree 
adjudghig  plaintiff  to  have  an  undivided  in- 
terest In  &  city  lot;  Jndgment  tar  plaintiff, 
and  defendants  appeal  Affirmed. 

Kohn.  Balrd  &  ^Indle.  (or  appdlants. 
Bennett  H.  Yonng  and  H.  Bf.  lane,  (or  ap- 
pellee. 

WHITE,  J.  1%e  a^llee.  the  Farmers*  & 
Drovers'  Bsnk,  teought  this  action  seeking  a 
decree  that  It  has  an  undivided  interest  of 
two-flfths  in  a  certain  lot  on  Sixth  stmt 
In  the  dty  of  Lonlsvllle.  The  petition  alleges 
as  cause  ot  artlon  that  applies  owned  two- 
fifths  Interest  A.  H.  Field  owned  one-flfth. 
J.  Lawrence  Field  owned  one-flfth  interest 
and  N.  A.  Mlllear  and  N.  B.  Caytmi  Jointly 
owned  one-flfth.  all  sobject  to  the  U(e  estate 
ot  Rebecca  Field,  mother  ot  A.  H.  and  3. 


*  Rsported  bj  Bdward  W.  HlaM,  ot  tb* 

rranktort  ttar,  and  fomurtr  Btat*  rsportar. 
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Lawrence  Pleld.  It  is  alleged  that,  tber«  be- 
ing a  charge  against  tbe  property  tor  street 
Improvement,  an  action  was  tnstltiitedl,  and 
the  Uva  oiforced,  and  at  the  sale  A.  H.  Field 
became  the  purchaser  at  the  price  of  the 
full  Bom  da^  939.00,  and  after  the  sale  had 
same  oonflrmed.  and  deed  made  to  himself 
alone.  Appellee  tendered  and  paid  Into  court 
twfr-flfths  of  the  purchase  price,  and  asked 
the  coDft  to  decree  that  said  A.  H.  Field 
hold  soch' property  subject  to  tbe  appellee's 
rights,  and  that  the  purchase  by  Field  Inured 
to  the  benefit  of  all  tbe  undivided  owners  as 
Joint  tenants.  For  answer  the  appellants  ad- 
mit tile  Joint  tenancy,  tbe  sale,  and  purchase 
by  A.  H.  Field,  but  say  that  by  agreement 
between  A  H.  Field  and  J.  Lawrence  Field 
It  was  provided  that  A.  H.  Field  was  to  bid 
off  tbe  property  for  the  benefit  of  both 
Jointly,  each  to  pay  one-half  and  own  one- 
half  thereof;  that,  pursuant  to  that  agree- 
ment, the  property  was  bid  In  by  A.  H.  Field 
for  both,  and  they  each  paid  one-half  the 
pondiase  price,  and  a  one-balf  Interest  was 
conveyed  to  3.  Lawrence  Field;  that  at  the 
time  of  the  sale  under  the  forecloaure  for 
Improvement  lien  J.  Lawrence  Field  had  and 
owned  no  Interest  in  the  property,  but  had 
long  prior  sold  and  conveyed  bis  one-flfth  in- 
terest therein  to  one  Underwood.  For  reply 
appellee  alleged  that  the  deed  made  to  Un- 
derwood was  fraudulent  and  void,  being 
made  voluntarily,  and  for  the  parpose  to  de- 
ftand  bis  creditors.  This  was  denied  by  re- 
Joinder.  Upon  the  trial,  on  proof,  the  conrt 
adjndged,  as  prayed  by  appellee,  that  It  was 
tbe  owner  of  an  undivided  two-fifths  Interest 
*  In  the  property,  and  that  the  purchase  by 
appellant  A.  H.  Field  inured  to  the  benefit 
of  all  Jtrint  tenants  In  the  properly.  From 
that  Judgment  this  appeal  Is  prosecuted. 

Tbe  pleading  and  uncontradicted  proof 
show  that  appellant  A.  H.  Field  owned  an 
undivided  one-fifth  interest  appellee  owned 
an  undivided  two-fifths  Interest,  Underwood 
held  title  to  one-flfth  interest,  and  Miller 
and  Cayton  Jointly  owned  one-fifth;  that  the 
property  was  worth  at  the  time  of  the  sale 
some  13,000  or  over,  and  that  tbe  purchase 
price  bid  by  the  appellant  was  $39.90.  Under 
these  facts  we  are  of  opinion  that  tbe  pur- 
chase of  A.  H.  Field  inured  to  the  benefit 
of  all  the  Joint  tenants.  This  court  said  in 
Venable  v.  Beauchamp,  8  Dana.  824:  "One 
Joint  tmant  or  a  tenant  In  common  cannot 
purchase  any  adverse  claim  to  tbe  lands  for 
hlfl  ezduslTe  benefit;  still  less  can  be  use  it 
to  expel  his  co-tenant."  In  the  case  of  Cole- 
man T.  Coleman,  8  Dana,  403,  tbe  court  said: 
"If  we  tenant  In  commtm  buys  an  adverse 
claim  to  tbe  land,  the  purchase  avails  the  co- 
tenant  also."  Also  In  case  of  Lee  v.  Fox,  6 
Dana,  176,  the  conri  said:  "Whenever  one 
of  several  Joint  tenants  buys  In  an  incum- 
brance under  the  Joint  estate,  tbe  purchase 
wUl  Inure  to  ttie  equal  benefit  of  bis  co- 
tenants."  The  same  doctrine  was  recognized 
in  PfiEklni  V.  Smitli  (Ky.)  87  &  W.  72.  The 


identical  question  here  has  been  decided  by 
various  courts  of  last  resort  See  Conn  v. 
Conn.  58  Iowa,  749,  IS  N.  W.  Bl;  Davis  v. 
King,  87  Pa.  St  201;  Downer's  Adm'rs  v. 
Smith.  88  Yt  464;  Brown  v.  Hogle,  80  IlL 
.119;  Battln  v.  Woods.  27  W.  Va.  67;  Page 
T.  Webster,  8  Mich.  266;  and  others.  These 
cases  all  hold  that  a  puxchase  by  a  Joint  ten- 
ant at  a  tax  sale  Inures  to  the  benefit  of  all. 
and  that  be  cannot  acquire  a  title  to  himself. 
With  this  view  of  the  case,  it  becomes  Im- 
material whether  J.  Lawrence  Field,  at  the 
time  of  the  sale,  had  any  interest  in  tbe  prop- 
erty. The  purchase  was  made  by  A  H. 
Field,  who  was  a  Joint  tenant  with  appellee, 
and  be  could  not  defeat  its  ri^ta  in  the  pur- 
chase by  agreement  with  another,  a  stranger 
to  the  title.  The  conrt  in  its  det^ee,  made 
ptovlslon  tar  T^;>alrs  and  ImprwemcntB  made 
by  appellants,  and  as  to  that  branch  of  tbe 
case  rendered  no  Judgment.  T^e  Judgment 
appealed  from,  being  In  harmony  with  well- 
settled  principles  and  sustained  by  anthority. 
Is 


SIMONS  et  al.  t.  PBARSON.x 

(Oonrt  of  Appeals  of  Kentucky.   Usrdi  8, 

1901.) 

APPEAL  AND  ERROR^RBCITALS  OF  UOTION 
FOR  NBW  ■ntlAIt  A8  BVIDBNCB  OF  COURT'S 
RUUM(ffl— BURDEN  OF  PROOF— DI8CBSTI0N 
AS  TO  ORDER  OF  AROUUBNT. 

1.  The  asalgnment  as  a  ground  for  new  trial, 
that  tbe  court  refused  to  permit  plaintlffB  to 
conclude  the  argument  to  the  jury,  is  not  suf- 
ficient to  show  BQcfa  refusal;  but  that  fact  and 
plaintiffs'  exception  thereto,  must  appear  from 
the  bill  of  exceptions  or  the  orders  of  court. 

2.  Where  the  burden  of  proof  was  upiMi  one 
of  two  defendants,  and  as  to  the  other  uie  bni^ 
den  was  on  plaintiff,  the  order  of  argument 
to  the  Jury  was  In  the  sound  discretion  of  the 
court 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, comm<m  pleas  diTlalon. 

"Not  to  be  offldally  reported.** 

Actl(m  by  J.  H.  PeanuHi  against  Lum  81- 
mMia  and  another  for  libel.  Tudgmoit  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Fairielgh,  Straus  &  Saglea,  for  an^UuitB. 
Bodley,  Baskln  ft  Morancy,  for  appellee. 

WHITE,  J.  This  Is  an  action  for  libel  for 
the  publication  of  an  article  in  tbe  Oritlc, 
a  newspaper  published  In  Louisville,  reflect- 
ing on  the  official  conduct  of  appellee,  Pear- 
son, as  engineer  of  tbe  city,  in  regard  to  cer- 
tain asphalt  work.  Appellant  Simons,  ad- 
mitting the  publication,  averred  Its  truth  as 
Justification.  Appellant  West  denied  having 
published  the  article,  or  being  In  any  way 
connected  with  It.  On  trial,  a  verdict  and 
Judgment  was  rendered  against  appellants 
Jointly  tor  $1,000,  and,  after  th^  motions 
for  new  trial  were  each  oreirnled,  they  pros- 
ecute this  appeal. 

Counsel  for  appellant*  urge  In  theUr  brief 

iRsporUd  br  Bdward  W.  HiOM,  Kaq„  at  a* 
Tnakttat  bsr,  sod  Cormarly  Mtrntm  ceportsr. 
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that  the  court  below  erred  Id  refusing  to 
award  to  appellant  Slmona  the  burden  of 
proof  and  the  closing  argument  to  the  Jury. 
This  is  the  only  action  of  the  court  com- 
plained of  as  error.  B7  the  pleadings,  the 
burden  of  proof  as  to  West  was  on  appellee, 
while,  as  to  Simons,  he  had  the  burden,  and 
not  appellee.  The  record  shows  that  the  w 
pellee  Introduced  his  testimony  first,  before 
either  appellant  offered  any;  but  there  ap- 
pears in  the  record  no  objection  or  exception 
to  this  action,  nor  was  there  a  motion  by 
either  party  for  the  cenrt  to  aaslgn  the  bur- 
den of  proof.  The  record  falls  to  show  the 
order  of  argument  of  counael,  and  there  ap- 
pears no  motion  by  appellant  Slmona  or  ap- 
pellee, Pearson,  to  be  permitted  to  conclude 
the  case  before  the  Jnry.  The  motion  for 
new  trial  assumes,  that  this  happened  by  a«- 
signlng  the  actlcu  of  the  court  as  error,  but 
the  bill  of  exceptlms  and  orders  of  court 
fall  to  show  that  aocb  was  done. 

It  has  been  repeatedly  held  that  the  mo- 
tion for  new  trial  alone  will  not  bring  these 
mattm  before  the  court.  They  must  appear 
In  the  bin  of  exceptions  or  orders  showing 
an  exception  thereto.  However,  If  the  rec- 
ord 8how;ed  that  the  court  had  held  that 
appellee  had  the  burden  of  proof  and  the 
concluding  arpiment,  such  ruling  would  not 
hare  been  error.  Under  the  peculiar  circum- 
stances of  the  pleas,  the  regulation  of  the 
burden  rested  In  the  sound  discretion  of  the 
court  There  appears  no  eiror  In  the  admis- 
sion or  rejection  of  testimony  to  the  preju- 
dice of  appellants.  Oonnsel  points  to  no  er^ 
ror  in  the  Instructions  given,  and  we  find 
none.  The  verdict  Is  sustained  by  the  evi- 
dence. Finding  no  error,  the  Judgment  is 
afflnned,  with  damages. 

8PABE8,  Judge,  et  al.  v.  BOHANNON.i 

fOoDrt  of  Appeals  of  Kentncky.   March  8, 
1901.) 

OOUNmS-GOMPROMlSB  OF  BONDBID  DBBT— 
VALIDITY  OP  BONDa 

1.  Bonds  issued  bT  a  county  in  payment  of 
its  subacription  to  ue  capital  stock  of  a  rail- 
road corporation  pursaant  to  authority  granted 
by  the  charter  of  the  corporatlOD  were  valid, 
as  were  also  bonds  Issued  by  the  county  in  lieu 
thereof  under  an  act  of  the  legislature  author- 
izing the  county  to  compromise  and  fond  its 
oatstaading  Indebtedness. 

2.  Under  Ky.  St.  f  1852,  bonds  Issued  by  a 
county,  pursuant  to  a  reswotlon  of  the  fiscal 
conrt,  for  the  purpose  of  compromising  and  tak- 
ing up  bonds  for  a  much  larger  amonat  legally 
issned  by  the  coonty  prior  to  September  28, 
lam.  and  which  had  matured,  are  valid. 

Appeal  from  drcnlt  court,  BCnUeDbeFg 

*»unty. 

"Not  to  be  officially  reported." 

Action  by  T.  3.  Sparks,  Judge  of  the  Muhl- 
enberg county  court,  and  others  against  J. 
O.  BohauttoD.  Judgment  for  defendant,  and 
lAatatlfli  appeal.  Affirmed. 

*  Reported  br  Bdward  W.  HlnM,  Eiq.,  of  the 
Frenkfort  bar,  ana  fonnorly  state  reporter. 


W.  li.  Keerea,  for  appellants.  Hnmphrey. 
Burnett  ft  Humphrey,  for  aroeUeb  , 

PAYNTER,  C.  J.   nile  court.  In  Brown  t. 
Tinsley,  21  S.  W.  586,  held  that  Muhlenbergf 
.  county,  under  an  act  of  the  legislature  In- 
corporating the  EUuLbethtown  *  Fadocali 
Railroad  Company,  and  an  act  amendatcffy 
thereof,  was  authorised  to  subscribe  to  the 
capital  stock  of  that  company,  and  to  issue 
$400,000  in  bonds  in  payment  thereof,  and 
that  the  bonds  so  Issued  were  valid.  In 
:  the  same  case  it  was  also  held  that  bonds 
issued  nnd«:  the  act  of  March,  1878,  enti- 
tled "An  act  to  authwise  and  empower  the 
coimty  of  Muhlenberg  to  compromise  and 
fund  its  outstanding  bonded  Indebtedneaa. 
I  Issue  bonds  and  levy  and  collect  taxes  to 
'  pay  the  same,"  were  valid.   Acts  ISTB,  c. 

619.    So  the  b<md8  Issued  under  the  provl- 
{  slona  of  the  original  and  amendatory  acts 
j  constituted  a  valid  and  enforceable  Indebt- 
1  ednees  against  the  county  of  Mnhloiberg. 
They  were  Issned  prior  to  the  SSth  of  Sep- 
tember, 1891,  and  several  hundred  thouaand 
dollars  thereof  remained  unpaid.  Section 
18&2,  Ky.  St  (part  of  act  of  Auguit  16. 
1892),  provides  "that  any  ot  the  counties  of 
this  commonwealth,  through  and  by  tiie  fla- 
cal  courts  of  the  respective  counties,  are 
authorized  and  empowered  to  call  In  any 
of  their  outstanding  bonds  matured  or  sub- 
;  Ject  to  call,  legally  Issued  prior  to  the  twen- 
I  ty-elghtb  day  of  September,  one  thousand 
I  eight  hundred  and  ninety-one,  tor  railroad 
i  purposes  or  otherwise,  and  Issue  and  subatl- 
I  tute  therefor  new  bcmds  of  such  county,  not 
exceeding  the  amount  of  such  old  bonds  and  * 
interest    then    outstanding.   *****  On 
May  8,  1900,  the  fiscal  court  of  Muhlenberg 
county  convened  and  adopted  a  resolution 
looking  to  the  Issuing  of  bonds  to  tbe.amouni 
of  $215,000,  with  interest  coupons  attached, 
to  be  sold;  the  proceeds  of  which  to  be 
used  In  oompromiaing  and  taking  up  tb»  old 
bonds  of  the  county.  June  11,  1900,  was 
fixed  as  the  day  upon  which  the  fiscal  court 
would  make  the  necessary  order  for  the  is- 
suance of  the  bonds  cont^plated  by  the 
res(4ution.  Due  notice  was  given  of  the 
proposed  action  of  the  fiscal  court,  and  every 
I  requirement  of  section  1862,  Ky.  St,  was 
compiled  with.  No  protest  was  made  a^lnst 
;  the  proposed  action  of  the  flacal  court  In 
I  our  opinion,  the  fiscal  court  of  Muhlenberg 
'  county  had  the  authority  to  order  that  the 
bonds  of  the  county  to  the  amount  of  $216,- 
'  000  should  be  Issued  for  the  purposes  stated 
;  In  the  resolution  and  (»d»  of  the  court. 
:  As  the  old  bonds  had  matured,  the  fiscal 
court  of  the  county  had  the  ri^t  t^  substi- 
I  tnte  new  ones  therefor.   Smith  v.  County 
I  of  Mercer  (Ky.)  47  S.  W.  596.   It  would 
,  certainly   be  an   advantageous  adjustment 
j  of  the  bonded  Indebtedness  of  Muhlenberg 
I  county  to  substitute  $215,0(M)  ot  bonds  at 
I  5  per  cent.  Interest  for  bonds  abrogating 
i  an  amount  several  times  that  of  the  pro- 
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poted  lame,  and  Oiawlng  a  gnater  rate  of 
intmat  To  do  so  would  giro  bopa  to  tlie 
peopla  <tt  the  coimtr  that  they  will  ba  abki 
in  tbe  nsar  tatnra  to  meet  the  eouBty'a  obU- 
gatlMia,  aad  be  reliered  of  the  enonnooa 
indebtedaeis.  The  court  property  oremiled 
Oe  donurrer  to  tbe  petition,  and  the  Jndc^ 
■mt  la  aflltmed. 


WATTS     HURST  et  al.i 
(Oonrt  of  Appeals  of  Keatnckr-   March  7, 

1901.) 

WRONGFUL  ATTAGHHBNl^PAILDRB  TO  AL- 
LEOB  DISOUAROB. 

1.  An  action  do«a  not  lie  to  recover  damages 
for  wronKfally  satng  ont  an  attachment  for 
rent  antu  the  attacnment  has  been  dischar- 
(«d,  and  that  tact  most  be  alleged. 

2.  A  petition  alleging  that  defendant  caused 
"an  attachment  and  distress"  to  be  Issned 
againat  plalntifE,  and  wrongtnUr  caused  "said 
attadiment  to  be  levied''  on  ue  ptoperty  of 
plaintiff,  allegco  only  tbe  luaance  and  lety  of 
an  attadunent  and  not  the  Itinanee  of  a  dis- 
treea  warrut. 

Apfiml  from  circuit  conrt  connty 

"Not  to  be  officially  reported." 

Action  by  Edgar  Watti  agninat  Ddoxte 
Hurat  and  WUUam  Hurst  to  recoTer  damages 
for  wrongfully  aulng  out  an  attachment 
Judgment  foi  defendants,  and  plaintiff  a4>- 
peals.  Affirmed. 

N.  B  Hays  and  G.  W.  Saulaberry,  foi  ap 
pellart.   A.  K.  Obok  fbr  appeUeea. 

H0B80N,  J.  Appellant  complains  that  the 
court  below  sustained  d  demurrer  tu  tbe 
following  petition:  "The  plaintiff,  Bdgar 
Watts,  aayii  that  while  a  dtiaen  and  a  bonse- 
keq>«r  of  UiddlesboTO,  Kentucky,  and  a  ten- 
ant ct  the  defendants,  Udoxie  and  William 
Hurat,  that  tbe  said  defendants,  Udoxie  and 
William  Hnrst.  for  the  benefit  of  the  defend- 
ant Udoxie  Hurat,  on  tbe  — ~  day  of  July, 
1899.  made  affidavit  before  the  police  judge 
of  tbe  city  ot  MIddleaboro,  and  caused  an  at- 
tachment and  distress  to  be  Issned  against 
the  plaintiff  for  the  sum  of  three  buadred 
and  sixty  dollars,  alleged  to  be  due  on  rent 
from  tbla  plaintiff;  that  at  tbe  time  of  tbe  Is- 
suing of  said  attachment  and  the  levying  of 
tbe  aame  on  tbe  property  of  this  i^intiff  the 
plaintiff  was  not  due  tbe  defendants  for  rent 
or  any  other  tUng  In  any  sum  whatever;  that 
said  defendanta  wrongfully  caused  said  dis- 
treaa  and  attachment  to  issue,  and  did  then 
and  there  wrongfully  and  without  cause  or 
provocation  cause  said  attachment  to  be  ler- 
ied  on  tbe  household  goods  of  this  plaintiff, 
vwrtb  three  to  five  thousand  dollars,  and  did 
bxM  said  household  goods  from  this  plain- 
tiff fTMn  tbe  day  of  July,  1899.  to  the 


  day  of  September.  1899,  to  tbe  plaln- 

tifTs  damage  in  the  stmi  of  Are  tbouaand  dol- 
lars; that  tbe  plaintiff  has  large  interests  in 
the  United  Statea,  In  Kentucky,  and  in  Bng- 
land;  that  tbe  wrongful  Issuing  and  publlca- 

'B«port«a  b7  Bdward  W.  HIdm,  Baq.,  of  the 
Praakfart  bar.  sad  loroMrlr  atata  r^oitar. 


tlon  of  said  attachment  damaged  btm  In  tbe 
ccKumerolal  wMid  In  Oe  fnrtbw  aam  of 
fifty  thonaand  dolUn.  Wtamftwe  iflaintlfl 
prays  judgment  against  the  dtfMdanta  In 
Ok  sum  of  afty>flTe  tbouaand  dcdlara,  and  all 
proper  relief."  It  la  insisted  for  aiveUant 
that  tUs  la  an  action  for  the  wrosgfal  entry 
and  selxote  of  bis  goods  at  a  time  when  the 
landlind  bad  no  rent  due  or  right  of  action, 
and  that  there  Is  no  necessity  fw  an  allega- 
tion that  the  attachment  baa  been  discbar^ 
ged.  BeU  T.  Norrls,  79  Ky.  48,  Is  reUed  on  to 
sustain  tlilB  «mdnaIon;  bnt  that  was  an  ac- 
tion to  rsoover  damages  on  account  of  tbe 
illegal  levy  of  a  dlstxeaa  wanaiiL  A  dls- 
tren  warrant  may  be  lasned  undw  section 
2801,  Ky.  St,  and  by  aectkm  2809  the  prop- 
erty lerled  on  under  It,  or  so  much  as  may 
be  necesaary,  shall  be  sold  by  the  officer  In 
the  same  manner  aa  pnyoty  lerled  on  under 
an  ttseeutloiit  unless  the  demand  la  r^leTled. 
or  other  legal  procedure  taken  as  provided 
by  that  aeetlon.  There  la  no  allegation  In  the 
petition  that  a  distress  warrant  waa  Issoed. 
The  allegation  la  that  «q;»dleea  ennaed  an 
attadbment  and  dtotrcaa  to  be  lasned,  and  at 
the  time  of  Isanlng  said  attapbmnat  and  the 
levy  of  the  same  tbe  plaintiff  was  not  due 
the  appellees  fbr  rent,  or  any  other  tlUng,  In 
any  sum  whateror,  and  tiiat  appellees  wrong- 
fully, and  wlthont  cause  ta  ^ovocatlon.  caus- 
ed said  attadiment  to  bo  levied  on  apprt- 
lanta  luniseb<dd  goods.  Taken  aU  together, 
the  petttlni  daariy  alleges  only  tbe  Issuance 
and  levy  of  an  attachment  An  attachment 
for  rent  Is  governed  by  sections  2802,  2803. 
Ky.  St  The  proceedings  thereon  are  tbe 
same  aa  on  other  attachments  Issoed  under 
tbe  Code  of  Practice.  Section  2808.  In  NoUe 
T.  Thompson,  60  Ky.  128,  this  cwrt  said: 
"It  la  weU  settled  that  no  action  will  lie  on 
an  attadiment  bmd  tor  maUdonsly  suing 
out  an  attadunoit  until  the  attadmient  ahall 
bare  been  diacbarged,  and  suefa  final  dlnposi- 
tion  of  it  nmst  be  alleged."  Hw  same  rule 
la  stated  In  Oooley,  TortSi  pp.  187,  188.  BIsb. 
Noncont  Law,  I  246;  and  Drake^  Altachm. 
I  720.  Jndgnient  afltamed. 


OOX  et  al.  V.  FIDLDB  et  aLt 

(Oourt  ot  Appeals  of  Kentucky.   Bf  arch  7, 
19M.) 

WILL  CONTBST-INSTRUCTIOMa  TO  JURY. 

Though  the  instructions  to  the  Jury,  In  a 
wiU  contest,  defining  andue  influence  and  men- 
tal capacity,  were  not  specially  apt.  vet  as  they 
are  substantially  the  same  instructions  wbica 
have  been  appnrved  bf  the  court  in  other  eases, 
and  the  evidence  shows  clearly  that  tbe  testa- 
tor had  testamentary  capacity,  and  without  un- 
due influence  executed  the  paper  in  contest,  a 
verdict  for  the  will  will  not  be  set  aside. 

Appeal  from  circuit  court,  Casey  county. 
"Not  to  be  officially  reported." 
Blvlra  Fields  and  others  offered  for  pro- 
bate the  will  of  James  M.  Oox,  deceased. 


iReportad  by  Edward  W.  Hlaea. 
imukfovt  ^ar,  aaS  formarly  atata  raportatw 
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In  the  cotuit7  court.  H.  N.  Ovx.,  and  otfaOT*, 
contestants,  appealed  to .  the  circuit  court 
from  a  judgment  admitting  said  will  to  pro- 
bate. Judgment  for  propounders,  and  con- 
testantB  again  appeal.  AflBrmed. 

J,  D.  Belden.  Q.  0.  Cody,  W.  B.  OocbraD, 
and  Jamea  Deston,  for  apptflanta.  P.  H. 
Taylor  and  J.  Bryan  Stone,  for  appelleea. 

BURNAM,  J.  The  probate  <rf  the  will  of 
James  M,  Cox  was  vlgoronsly  resisted  in  the 
county  court  on  the  ground  of  mental  In- 
capacity and  undue  Influence.  The  contest- 
BQCS  appealed  to  the  circuit  court,  where  a 
trial  before  a  jury  resulted  in  a  verdict  In 
faror  of  the  validity  of  the  will.  A  new 
trial  was  asked  on  the  grounds:  First,  that' 
the  verdict  was  flagrantly  against  the  weight 
of  the  evidence;  and,  second,  that  the  court 
erred  in  giving  Instructions  Nos.  2  and  S 
to  the  Jury.  The  deceased,  after  providing 
for  the  paymmt  of  his  debts,  gave  all  of  hts 
property,  real  and  personal,  to  Elvira  Fields 
during  her  life,  and  at  her  death  to  her 
child,  Sally  Fields;  and  further  provided 
thst,  In  the  event  of  the  death  of  the  child, 
Sally  Fields,  during  her  Infancy,  and  wltii- 
out  Issue,  the  residue  of  his  estate  was  to 
go  to  his  daughter  Mary  Wesley.  The  testi- 
mony shows  that  the  wife  of  testator  died 
alMut  10  years  before  he  died,  leaving  sur- 
viving her  four  children,  two  sons  and  two 
daughters,  all  of  whom  were  grown  and 
married,  and  lived  In  their  own  homes,  ex- 
cept one  son;  that  for  about  SO  years  be- 
fore the  death  of  testator  his  deceased  wife's 
half-sister,  a  weak-minded  woman,  had  lived 
In  his  family,  performing  the  duties  of  a 
domestic  servknt;  that  after  the  death  of 
testator's  wife  she  continued  to  live  with 
him,  and  rendered  the  same  character  of 
services;  that  some  two  years  before  the 
execution  of  the  will  In  contest  she  had  giv- 
en birth  to  an  illegitimate  child  by  testator, 
and  to  whom  he  finally  devised  the  small 
estate  left  by  him.  The  decided  weight  of 
the  testimony  is  to  the  effect  that  the  de- 
ceased was  a  strong-minded,  self-willed,  ca- 
pable man,  but  at  times  afflicted  with  an 
uncontrollable  temper;  and  an  estrangement 
grew  up  between  him  and  his  older  children 
by  reason  of  his  relatlcms  with  Elvira  Fields. 
There  Is  no  evidence  of  undue  Influrace  ex- 
ercised over  him  by  her.  and  it  seems  wholly 
Improbable  that  this  feeble-minded  woman, 
who  had  for  so  many  years  occupied  a  de- 
pendent and  servile  positlcm  In  the  family 
of  decedent,  could  have  acquired  any  real 
ascendency  over  his  mind.  In  fact,  the  tes- 
timony very  strongly  conduces  to  show  that 
the  only  effort  to  control  the  free  agency 
of  deceased  in  the  disposition  of  his  prc^ 
erty  came  from  the  appellants,  or  a  part 
of  them.  While  the  instructions  complained 
of,  defining  undue  Influence  and  mental  ca- 
pacity sufiicient  to  authorize  the  making  of 
a  wUl,  are  not  spedaUy  apt,  they  are  inb- 


stantlally  the  same  InstmctionB  wlii<^  have 
been  approved  by  this  court  In  Wise  v. 
Foote,  81  Ky.  10;  Bush  v.  Usle,  89  Ky. 
400,  12  S.  W.  762;  Barlow  v.  Waters.  28  S. 
W.  "^5.  In  our  opinion,  the  evidence  In  this 
case  shows  clearly  that  testator  had  testa- 
mentary capacity,  and  fredy  and  without 
undue  Influence  executed  the  paper  in  con- 
test; and,  a  Jury  having  so  found,  the  Judg- 
ment rendered  pursuant  thereto  shotild  not 
be  disturbed.  Judgment  affirmed. 


KBSB  V.  H0D0H.1 

(Oonrt  of  Appeals  of  Kentucky.   Mardi  % 
1901.) 

TEAN8FBR  TO  BQUITT— RIGHT  TO  JUET  TRIAL. 
—  DBUVBRT  OF  PROPBBTT  TO  BURBTT*S 
DBVI8BBS  TO  INDBHNIIT  BSTATB-HEA8UBB 

OF  RECOTSRY. 

1.  Defendant  was  entitled  to  a  Jury  trial  of 
the  Issue  whether  he  had  undertaken.  In  con- 
sideration at  the  transfer  of  property  to  him. 
to  pay  a  debt  due  by  plaintiff  to  anoUier.  and 
it  was  error  to  transfer  the  action  to  eomty. 

2.  Where  personal  property  was  delivered 
by  the  prindpal  obligor  in  a  note  to  defend- 
ants, the  principal  devisees  of  a  snretv  thwein, 
in  anticipation  of  the  loss  which  the  estate 
would  probably  sustain  by  reason  of  the  snrety- 
ship,  the  estate  of  the  snrety  having  proved  in- 
solvent, and  the  debt  not  t>eiiig  paid,  the  win- 
dpal,  in  an  action  by  him  for  the  benefit  m  the 
creditor,  is  entitled  to  recover  the  value  of 
the  property  delivered  to  defendants. 

Appeal  from  circuit  court,  Bonrbwi  oonnty. 

"Not  to  be  officially  reported." 

Action  by  (X  li.  Hough,  for  Umi^  and 
for  the  use  and  bea^t  of  J.  T.  Oook,  against 
J.  W.  Skinner  and  othera  npm  a  contract. 
Judgment  tx  plaintiff,  and  defendant  W.  H. 
Kerr  appeals.  Beversed. 


McMillan  &  Talbott,  for  appellant 

C.  Fisher,  for  appellee. 


NeriUe 


OUFFY,  J.  In  May,  1887,  O.  L.  Hough, 
and  G.  L.  Hough  who  sues  for  the  use  and 
benefit  of  J.  T.  Oook,  brought  suit  In  the 
Bourbon  circuit  court  against  J.  W.  Skinner 
and  W.  H.  Kerr.  The  substance  of  the  aver- 
ments of  the  petition  is  to  the  effect  that 
Hough  in  1804  borrowed  from  said  Oook  $400, 
for  which  he  gave  his  note,  with  Lucy  J. 
Skinner  as  surety;  that  on  March  1,  1890. 
be  paid  on  said  note  $76;  that  said  Lucy 
died  In  November,  1890;  that  she  devised  the 
principal  part  of  her  estate  to  defendant  Skin- 
ner and  Fannie  Kerr,  wife  of  defendant  W. 
H.  Kerr;  that  defendants,  fearing  that  plaln- 
tlfl.  Hough,  would  be  unable  to  pay  said  note, 
agreed  with  Hough  that,  If  be  would  deliver 
to  them  two  certain  horses,  they  would  .pay 
and  satisfy  said  debt  due  to  Oook;  and  that 
he  did  deliver  said  horses;  and  that  defend- 
ants appropriated  them  to  their  own  use.  but 
failed  to  pay  the  Oook  debt  Judgment  was 
prayed,  for  the  benefit  of  Oook,  for  said  sum. 
The  first  paragraph  of  Kerr's  answer  Is  a 
traverse  of  all  the  material  araments  of  tbe 


1  Reported  bj  Edward  V.  Hlnes,  Esq.,  of  the 
Frenkfort  bar,  and  fwinerlr  state  reporter. 
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petKloD.  In  the  second  paragraph  it  was 
substantially  alleged  that  Hongh  was  expect- 
ing  the  estate  of  Bifra.  SUnner  woiAcI  be  conr- 
pelled,  as  surety,  to  pay  debts  for  blm,  and 
-was  anticipating  a  loss  to  the  estate  on  that 
accotmt,  and  turned  orer  said  horses  to  re- 
imburse defendants,  who  were  entitled  to  the 
estate,  for  the  money  which  Hongb  knew 
tbe  Skinner  estate  would  lose,  and  the  same 
was,  as  between  Hough  and  defendants,  to 
be  considered  a  reimbursement  to  that  extent 
Tbe  defendant  Skinner  denied  bis  liabUity  for 
any  sum,  and  stated  that  any  trade  made  In 
reference  to  the  hwses  was  made  between 
Hough  and  Kerr,  not  in  his  presence.  It  ap- 
pears tbat  after  this  Skinner  does  not  ap- 
pear In  this  suit  as  a  party  taking  an  Interest 
therein.  A  demurrer  was  sustained  to  tlie 
answer  of  Kerr.  He  amended  bis  answer, 
and  from  tbe  averments  therein  It  appears 
that  Mrs.  Skinner  was  surety  for  Hough  In 
several  notes  aggregating  about  $G00,  and  the 
horses  were  turned  over  to  be  sold,  and  the 
proceeds  applied  la  making  good  the  loss 
which  he  knew  wonld  tiiereafter  be  sustain- 
ed by  defendants  J.  W.  Skinner  aod  Fannie 

Kerr  because  of  the  llablll^  of  their  moth- 
er on  several  notes  of  Hough,  and  that  plain- 
tiff did  not  propose  to  him  to  become  liable 
for  the  Cook  debt;  that  the  horses  were  not 
worth  (400.  Some  other  amendments  were 
filed.  A  general  demurrer  was  sustained  to 
the  answer  as  amended,  and  judgment  ren- 
dered in  favor  of  Hoi^h,  for  tbe  use  of  Cook, 
for  the  amount  of  the  Cook  note,  less  a  cred- 
it by  the  $75  paid  by  Hough.  From  this 
Judgment  an  appeal  was  prosecuted,  and  fhls 
court  reversed  the  Judgment  Upon  the  re- 
turn of  the  cause  to  the  drcult  court,  various 
amended  pleadings  were  filed,  and  on  motion 
of  the  plaintiff  the  court,  over  the  objections 
of  defendants,  transferred  the  cause  to  eq- 
uity. The  court  fftaally  rendered  judgment 
against  the  defendants  for  $450,  with  Interest 
from  October  1,  1894,  and  costs,  sublect  to 
various  credits  therein  named.  The  judg- 
ment recites  that  defendant  Kerr  realized 
$326  for  the  horses,  and  that  Cook  had  col- 
lected from  the  Skinner  estate  certain  sums 
which  reduced  bla  debt  to  $293.64.  It  Is  fur- 
ther stated  that  the  court  Is  of  the  opinion 
that  the  plaintifT  cannot  recover  from  defend- 
ants, nnder  any  drcnmstances,  more  than 
that  amount,  and  the  court  Is  further  of  the 
opinion  tiiat  the  defendants  Kerr  and  Skinner 
are  bound  to  iny  the  balance  of  the  said  debt 
to  plaintiff  Oook  out  of  the  proceeds  of  said 
horses,  whether  they  assumed  payment  of 
the  Cook  debt  or  not.  From  the  judgment 
aforesaid,  Kerr  prosecutes  this  appenl. 

The  record  does  not,  In  terms,  show  wheth- 
er the  judgment  Is  more  or  less  than  the  sum 
due  Cook.  We  think  the  court  erred  in  trans- 
ferring the  case  to  equity.  Appellant  was 
entitled  to  a  jury  trial  as  to  whether  he 
agreed  to  pay  the  Oook  debt  or  not  It  Is 
perfectly  evident  that  the  parties  expected 
the  estate  of  Hn.  Skinner  to  hare  to  pay  13b» 


debt  In  question,  and  that  whatever  the  es- 
tate had  to  pay  would  be  a  loss  to  defend- 
ants. It,  however,  turned  out  that  the  estete 
was  Insolvent  One  of  three  propositions 
seems  to  us  to  be  true,  viz.:  First,  that  the 
horse  trade  was  a  chancing  bargain  between 
the  parties,  by  which  Hongh  was  to  be  re- 
leased to  the  extent  of  $400  liability  to  de- 
fendants on  account  of  the  loss  expected  to 
fall  on  them;  or,  second,  that  the  defendants 
were  to  account  to  Cook  for  $400;  or.  third, 
that  defendants  were  to  sell  the  horses  and 
account  for  the  proceeds.  Tbe  history  of  this 
case  conduces  to  some  extent  to  sustain  the 
first  proposition,— much  more  so  than  to  sus- 
tain the  second.  If  the  third  proposition  was 
In  fact  the  trade,  then  the  court  erred  In  not 
allowing  defendants  credit  for  the  necessary 
cost  and  expense  of  preparing  the  horses  for 
market  and  selling  them.  We  are,  however, 
of  the  opinion  that  the  true  criterion  of  re- 
coveify  In  this  case  is  the  value  of  the  horses 
at  the  time  of  sale  to  defendants,  which, 
from  all  proof,  we  fix  at  $200;  and.  Inasmuch 
as  this  case  Is  now  in  equity,  we  think  it 
should  be  finally  decided.  The  judgment  Is 
therefore  reversed,  and  tbe  cause  remanded, 
with  directions  to  set  aside  tbe  judgment  ap- 
pealed from,  and  in  lieu  thereof  enter  a  judg- 
ment for  $200,  with  Interest  from  May  26. 
1SB7,  and  for  proceedings  consistent  here- 
with. 


BUCKBTB  BNGINB  CO.  t.  BUOKWAL- 
TER.1 

(Court  of  Appeals  of  Kentucky.   March  7, 
1901.) 

VBRDIOT— CBRTAINTT— BVJDBNCB. 

1.  In  an  action  on  an  account  for  repairs  to 
an  engine,  in  which  defendant  answered,  alleg- 
ing that  the  enciDe  was  defective,  and  that 
plaintiff  guarantied  to  remedy  tbe  defects  by 
maldDg  the  repairs  sued  for,  which  proved  to 
be  worthless,  whereby  defendant  was  damaged, 
a  verdict  stating  that  the  jury  "set  aside  the 
amount  sued  for,  and  give  the  defMidant  $150 
for  damages,"  is  not  void  for  uncertaintr;  It  be- 
ing clear,  in  the  light  of  the  record,  that  the 
jnry  intended  to  find  against  plaintiff  as  to  the 
account  sued  on,  and  to  find  for  defendant,  In 
addition,  $160  on  his  counterclaim. 

2.  The  original  contract  under  which  the  en- 
gine was  boaght  by  defendant  from  plaintiff 
was  admlasible  In  evidence  as  matter  of  Induce- 
ment to  the  making  of  the  second  contract,  the 
court  properly  temng  the  jnry  that  they  were 
not  to  consider  any  defects  In  the  engine  before 
the  repairs  were  made. 

Ai^ieal  from  drcnlt  coort,  Romn  oonntj. 

■^ot  to  be  oflldally  raported." 

Action  by  the  Budi^e  Bnglne  Cunpany 
against  J.  B.  Bockwalter  aa,  an  account 
Judgment  tor  defendant,  and  plaintiff  iqh 
peals.  Affirmed. 

A.  T.  Wood  and  J.  G.  Whitt.  for  appellant 

A.  W.  Young,  for  appellee. 

H0B80N,  J.  A]n>eUant  broui^t  this  rait 
to  recover  of  appellee  $444^0^  tmlanoe  of  an 

1  BiporM  tj  Bdwsrd  V.  HIum,  ■sq.,  •(  the 
rrsaldort  tar.  and  fomurly  stale  reporter. 
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accoont  for  reptln  to  an  enctne.  Appellea 
answered,  alleging  that  the  eagtaw  waa 
boogfat  from  appenant  and  waa  defective; 
that  It  goarantled  to  remedy  Ita  defMta  by 
placing  on  It  the  r^fra  aned  ftw;  that  be 
waa  Induced  to  make  the  wmtract  with  ap- 
pellant by  tbm  ttet  that  It  guarantied  to  rmn- 
ed7  the  defecto  to  the  oiglne  and  put  It  to 
good  condition,  ao  that  It  would  perform  Its 
work  pniperiy;  that  ttita  appellant  wholly 
failed  to  do;  that  the  wwk  was  detectlTe 
and  wholly  worthlees;  that  he  waa  at  the 
time  operating  a  large  sawmill,  and  the  en^ 
gtoe  was  guarantied  to  t^rate  the  mill,  but 
broke  down  and  failed  to  drive  the  mill; 
that,  by  reaacm  of  the  Imperfect  repairs  put 
upon  the  engine,  he  was  unable  to  run  his 
mill,  his  bands  were  kept  Idle,  and  he  lost 
a  good  deal  of  time  by  breakage,  and  was  put 
to  expense  and  dami^ed  to  all  in  the  sum  of 
$600.  The  allegatlocis  of  the  answer  were 
denied  by  a  reply.  The  case  was  submitted 
to  a  Jury,  who  returned  the  following  ver- 
dict: "We,  the  Jury,  agree  and  set  aside  the 
amount  sued  f«.  and  give  the  defendant 
f  1S0.00  for  damages."  It  Is  insisted  that  this 
verdict  Is  too  uncertain  to  sustato  the  Judg- 
ment of  the  court  bdow  dismissing  appel- 
lants petition,  and  giving  Judgmuit  agahist 
It  on  the  counterclaim  of  appellee  for  $150 
and  costo.  A  verdict  Is  good  if  Its  meaning 
may  be  understood  In  the  Ugbt  of  the  rec- 
ord. The  evidence  for  the  appellee  showed 
clearly  tliat  the  repairs  put  on  the  engine 
were  of  no  value,  and  failed  to  remedy  In  any 
degree  the  troubles  that  then  existed.  The 
court  Instructed  the  Jury  that  If  appellant, 
knowing  the  amount  of  work  the  engine 
was  Intended  to  perform,  undertook  to  rem- 
edy the  defects  then  existing,  and  guarantied 
that  it  would  do  so  by  the  repairs  sued  for, 
but  failed  to  remedy  aald  defecto,  they  should 
find  for  appellee.  Under  the  evidence  and 
this  InstructlMi,  the  verdict  of  the  Jury,  "We, 
the  Jury,  agree  and  set  aside  the  amount  sued 
for,"  clearly  means  that  the  Jury  found  against 
appellant  on  the  account;  this  Is,  they  set 
aside  the  amount  sued  for,  as  not  proper  to 
be  allowed  or  taken  Into  consideration,  and, 
having  said  this,  tbey  added,  "and  give  the 
defendant  $150.00  for  damages."  The  reason 
they  put  their  verdict  In  this  form  was  that 
the  court  autborleed  them,  by  one  of  Ito  to- 
stmctlons,  to  set  off  any  damages  they  might 
And  in  favor  of  appellee  against  the  account 
of  appellant. 

It  Is  also  Insisted  for  appellant  that  the 
evidence  falls  to  show  that  It  made  the 
^aranty  relied  upon  In  the  answer,  and  that 
the  verdict  Is  against  the  evidence  In  this 
respect.  This  would  undoubtedly  be  true, 
but  for  the  cross-examination  of  appellee. 
But  is  seems  to  us  that  his  stotementa  on 
cross-examination  made  out  his  case  to  this 
respect 

The  evidence  aa  to  the  original  contract 
under  which  the  engine  was  bought  was  prop- 
erly admitted  to  evidence  aa  matter  of  in- 


(Kr. 

dneement  to  ttw  making  of  flie  ncoad  con- 
tract, and  the  court,  1^  ito  tnatmctton.  ^op- 
eiiy  told  the  Jury  that  they  w«e  not  to  oon- 
alder  any  defecto  to  the  engtoe  before  tiie  re- 
pairs sued  for  wwe  put  on  It  The  evSdence 
Is  clear,  we  think,  that  the  en^ne  waa  not 
benefited  by  the  xeoaSxM,  and  waa  aa  defec 
tlve  attet  they  were  put  on  aa  befrae.  Tl,e 
proof  Bostotos  the  verdict  of  the  Jury  as  to 
the  defectiveness  of  the  engine,  and  we  can- 
not aay  that  the  allowance  of  $150  to  daui- 
asee  waa  exceaalve.  Judgment  alBrinefl. 


HBWUNO  at  nx.  T.  WILSHIBBLs 

CCburt  of  Appeals  of  Kevtodiy,  March  T« 
1901.) 

PBINOIPAL  AND  AOBNT^RATIFICATION. 
The  husband,  having  ratlfled  the  act  of  hU 
wife  in  dgning  his  name  to  a  nota,  is  bound 
thereby. 

Appeal  from  circuit  court,  Gampb^  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  George  P.  WUahire,  receive  of 
the  First  National  Bank  of  Newport,  Ky.. 
against  Joaeph  Hewling  and  wife  on  certain 
promioaory  notes.  Judgment  for  platotiff. 
and  defwdanto  amraiU.  Affirmed. 

B.  H.  KUpatrlck;  for  appdlanta.  W.  H. 
MacKoy,  for  i^n^ee. 

BUBNAM,  J.  Thla  la  an  appeal  ftom  a 
Judgment  to  favor  at  appeltee,  as  receiver 
of  the  Flrat  National  Bank  of  Newport,  Ky„ 
upm  three  promlaaoiT  notea  allied  to  have 
been  oncnted  and  ddlvwed  by  appellanto 
to  Stedman  A  Wagnnr,  for  groceries  wM 
and  delivered  by  them  to  appellanta,  and 
which  were  subsequently  Indorsed  by  Stad- 
man  &  Wagner  to  the  bank.  The  notes  aned 
oa  purport  to  be  renemla  of  notes  originally 
gtv&i  by  appellanto  to  Steelman  ft  Wagner. 
Appellants,  by  answw,  doiled  the  ucecntlon 
and  delivery  of  the  notes.  The  case  waa 
brought  <m  the  equity  Bide  of  the  docket 
and,  nnmerons  depo^tlons  having  been  takoi 
by  both  paitlea,  vptm  final  sobmlsskm  ]ndg- 
moit  waa  rendu<ed  tor  platotiff  for  the  notes 
aned  on,  and  from  that  Judgment  defendanto 
to  the  court  below  prosecute  this  appeal. 
Both  Stetiman  and  Wasner,  the  groceiymen. 
testis  that  aweUanto  were  cnstomors  of 
theira  fran  some  time  to  1889  until  Feb* 
mary,  18B3,  a  period  of  about  ftnir  yean; 
that  during  all  of  thla  time  they  ran  an  ac- 
count with  them,,  and  that  frequently,  when 
called  upon  to  pi^  uom,  they  did  not  have 
any  money  on  hand,  and  that,  by  an  arrange- 
ment between  thrai  and  the  Flrat  Nattonal 
Bank,  of  which  appellee  la  the  receiver,  It 
was  agreed  that  the  bank  sbonld  discount 
the  notes  of  apptilaata,  with  fbelr  Indorse- 
ment, to  the  amount  of  about  $200  or  $300; 
that  thoeaflw,  yrhea  appellanto  did  not  have 
the  money  to  pay  their  running  account 

*  Reported  br  Bdwird  W.  Hloea.  tan.,  ul  the 
Frukfort  bar,  and  formarlr  lUte  reiKirter. 
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when  doe,  th^  took  their  notes  for  the 
amount  and  sold  them  to  the  bank,  and  that 
the  obligations  sued  on  were  renewals  of 
amne  of  these  notes;  that,  when  appellants 
failed  to  pay  the  notes  In  bank,  new  notes 
would  be  filled  ap  for  the  proper  amount, 
and  brought  to  them,  sometimes  by  Mr. 
Hewllng.  at  other  times  by  Mrs.  Hewllng, 
and  sometimes  by  his  daughter,  for  their  In- 
dorsement; that  this  was  carried  on  for  two 
or  three  years.  These  statements  of  Steel- 
man  and  Wagner  are  substantlaUy  corrobo- 
rated by  the  tratlmcoiy  of  Mr.  Henglebrook. 
the  teller  of  the  bank,  who  Identifies  the 
notes  sued  on  as  the  property  of  the  bank, 
and  states  tbat  the  proceeds  thereof  were 
originally  credited  to  Steelman  &  Wagner, 
and  that  they  were  subsequently  renewed 
several  times,  and  that,  at  the  maturity  of 
the  notes,  notice  was  given  both  to  ai^l- 
lants  and  to  the  Indorsers,  and  that  renewal 
notes  were  executed  therefor:  that  some- 
times these  renewal  notes  were  brought  to 
the  bank  by  Steelman  &  Wagner,  and  some- 
times by  appellanta  one  or  both.  And  this 
witness  also  testifies  that  both  signatures  to 
the  obligations  sued  on  are  in  the  handwrit- 
ing of  the  appellant  Katherlne  Hewllng.  A 
number  of  bank  offlcers  testify  an  experts 
that  both  the  bodies  and  signatures  of  the 
notes  were  in  the  handwriting  of  appellant 
Katberlne  Hewllng.  And  while  both  the  ap- 
pellants deny  that  they  either  signed  or  au- 
thorized the  execution  of  the  notes  sued  on, 
and  prove  by  a  number  of  witnesses  that 
Ihey  were  not  In  the  handwriting  of  elth«-  of 
them,  it  seems  to  us  that  the  weight  of  evi- 
dence on  tblB  point  supports  the  finding  of 
the  chancellor.  While  the  testimony  as  to 
the  signature  of  appellant  Joseph  Hewllng  is 
not  so  clear  and  conclusive  as  that  as  to  the 
signature  of  his  wife,  yet  we  think  It  Is  con- 
clusively shown  that,  if  he  'did  not  actually 
sign  tbe  obligations,  he  consented  to  their 
aecntlon  by  his  wife,  and  subsequently  rati- 
fied them.  It  is  a  well-recognlaed  principle 
of  lav  that  any  act  done,  or  contract  made 
by  one  for,  w  In  the  namo  of,  another,  be- 
comes the  act  or  coatract  of  tbe  party.  If 
subeeqnently  adopted  and  ratified  by  blm. 
See  2  Bouv.  Inst.  25';  Bruen  v.  Orahn,  5  Ky. 
Law  Bep.  812;  Forsythe  t.  Bcnta,  5  Btuta, 
M7.  Judgment  affirmed. 


FOX  V.  BLUE-GRASS  aROCEET  OO.i 
(Court  of  Appeals  of  Kentucky.   March  S, 
1901.) 

DISMISSAL  07  ACTION— PARTNERSHIP— UNIN- 
CORPORATRD  COUPANT  AS  DBPBNDANT. 

1.  Where  plaintiff,  after  the  court  had  quash- 
ed the  return  on  a  sammonB,  Inristed  that  de- 
fendants were  before  tbe  coort,  and  submitted 
the  case  for  such  Judgment  as  the  court  might 
deem  proper,  a  jadgment  dismissing  the  peti- 
tion will  be  regarded  as  a  Judgment  of  dismiss- 
al without  pnqndiee. 

2.  A  partMTsUp  eauiot  be  sued  by  its  Arm 


« B«|iortod  br  Hward  W.  HlnM,  Etag..  af  ths 
Frsakfort  bar,  and  tornwrlr  state  reporter. 


;  name,  but  the  individual  partners  should  bs 
I  named  as  defendants. 
Gufly,  J.,  dissoitlng. 

"Not  to  be  officially  reported." 
Modified  <^)lnlon.  For  fwmer  report,  see 
60  B.  W.  414. 

DU  RELLB.  J.  Appellant  brought  suit 
agaln«t  appdlee,  the  Blue-Grass  Grocery  Com- 
pany, the  only  defendant  named,  alleging  tbat 
It  was  a  co-partnership  formed  J.  W.  Lang- 
don  and  others,  of  the  city  of  Cincinnati,  state 
of  Ohio,  and  doing  business  in  tbe  city  of 
M]ddieBb<»o,  Kj,;  that  It  entered  into  a  con- 
tract with  him  for  the  sale  of  first-class  Ger- 
man millet  seed;  that  the  seed  furnished 
was  not  German  millet,  but  a  worthless  mlx< 
ture  of  other  seeds;  and  that  he  had  been 
damaged  In  the  sum  of  $1,000.  The  return 
upon  the  summons  was  to  the  effect  that 
It  was  executed  on  the  Bine-Grass  Grocery 
'  Company  by  delivering  a  copy  "to  L.  L.  OiiH- 
I  ders,  the  agent  and  general  manager  of  tb» 
defendant.  Blue-Grass  Grocery,  and  the  only 
officer  In  Bell  county  of  deft  Oo."  Thereupon 
Langdon  &  Creasy  entered  their  appearance 
q>ectaUy  for  the  purpose  of  a  motion  to  quash 
the  return  on  the  process,  the  grounds  of 
which  were  that  they  were  partners  doing 
business  under  tbe  firm  name  and  style  of 
the  Blue-Grass  Grocery  Company;  tbat  all 
the  members  of  tbe  co-partnership  did  not 
reside  in  another  state,  or  out  of  the  state 
of  KfflDtudcy:  and  that  Cnasy.  one  of  the 
members,  resided  in  the  dty  of  Covington.  In 
Kenton  county,  Ky.,  at  the  time  of  the  Insti- 
tution of  the  action,  and  had  so  resided  ever 
since,— an  affidavit  being  filed  In  support  of 
the  motion  by  the  attorney  of  l^e  members 
of  the  partnership,  showing  the  facts  stated 
as  ground  of  the  motlcm,  and  that  the  affida- 
vit of  Creasy  to  tbe  same  eftect  had  been  filed 
In  another  suit  pending  In  the  same  court  be- 
tween tbe  same  parties,  upon  the  same  cause 
of  action,  of  which  appellant  and  his  attorney 
had  full  knowledge.  The  court  sustained  the 
motion  to  quash.  Appellant  declined  to  take 
any  further  steps  to  bring  appellees  before  the 
court,  but  insisted  they  were  before  the  court 
by  virtue  of  the  return,  and  submitted  the 
case  for  such  Judgment  as  the  court  might 
deem  proper,  and  the  court  dismissed  the  pe- 
tition. This  Judgment,  we  are  of  opinion.  Is  a 
Judgment  of  dismissal  without  prejudice.  In 
ctmsldering  the  court's  ruling  upon  this  mo- 
tion, we  must  assume  that  the  imcontroverted 
statements  of  the  affidavit  in  support  of  the 
motion  are  true.  Subsection  6  of  section  51  of 
the  Code  of  Civil  Practice  was  adopted  by 
the  act  of  1B03.  and  Is  as  follows:  "In  ac- 
tions against  an  indlvldnsLl  residing  In  an- 
other state,  or  a  partnership,  asaoclation  or 
Jolot  stock  company,  tbe  members  of  which 
reside  In  another  state,  engaged  In  business 
in  this  state,  the  summons  may  be  saTe<l 
on  the  manager,  or  agent  of,  or  person  lu 
charge  of  such  baainess  In  this  state  in  the 
county  wbere  the  bulnesa  la  cairted  on,  v 
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In  the  county  where  the  cause  of  action  ae- 
crned."  We  are  not  referred  t»  any  case 
In  which  this  sabsectlon  has  been  constraed, 
nor  have  we  been  able  to  find  an^,  except  the 
case  of  Soper  t.  Lumber  Oo..  &3  B.  W.  267, 
which  does  not  touch  the  question  before  us. 
The  Blue-Grass  Grocery  Company  Is  not  a 
partnership  the  members  of  which  reside  In 
another  state.  Neither  Langdon  nor  Creasy 
is  made  a  defendant  to  the  action  or  a  party 
to  the  aiq;>eal.  The  only  person  named  as  a 
defendant  la  the  Blue-Grass  Grocery  Com- 
pany, which  la  not  Incorporated*  and  cannot 
be  sued  In  this  way.  For  the  rcMons  glTen. 
the  Judgment  Is  affirmed. 

OUFFY.  J.,  dlssenta. 

EICB  et  al.  T.  PORTBR.> 

(Oonrt  of  Appeals  of  Kentucky.   March  7. 
1901.) 

DOCBIT— FRAUDULENT  RBPRESBKTATIONB  BT 
BROKER  — INBTRUCTIONS  TOJURY  —  HARM- 
LESS BBROB^OnON  BT  WITB  ALCWE-DB- 
FECT  OF  PARTIES  WAIVED. 

1.  While,  In  an  action  for  deceit,  It  must  be 
shown  that  the  repreaentation  was  false,  and 
known  by  defendant  to  be  false,  and  also  that 
plaintiff  was  Innocent,  and  relied  on  the  rep- 
resentatiou,  yet  the  failure  to  fully  and  dearly 
instruct  the  Jury  to  that  effect  was  harmless 
error,  where  the  only  dispute  was  aa  to  what 
representations  ware  made. 

2,  Where  the  purdiaser  of  property  from  a 
broker  was  Induced  to  pay  more  than  the 
owner  asked  for  the  property  by  the  fraudulent 
representation  of  the  broker  that  the  owner 
would  not  accept  less  than  the  price  paid,  the 
purchaser  is  entitled,  in  an  action  for  deceit, 
to  recover  of  the  broker  the  excess,  which  he 
pocketed,  less  the  iisual  commission  for  making 
the  sale. 

8.  The  purchaser,  though  a  married  woman, 
could  maintain  the  action  without  joining  her 
husband. 

4.  The  husband  having  died  pending  the  ac- 
tion, the  oUection  that  there  was  no  rerlTor  In 
the  name  ot  Us  representative  cannot  be  made 
for  the  first  time  on  appeal,  he  not  having  been 
a  necessary  party. 

Ai^eal  from  circuit  court,  JcStemsa  ooan- 
ty,  common  pleaa  divlBkm. 

"Xot  to  be  oflldally  reported." 

Actltm  by  Annie  I.  Forter  against  Elce  A 
Go.  tor  deceit  Judgment  tot  plaintiff,  and 
defendants  i^peal.  Affirmed. 

P.  B.  &  Upton  W.  Mulr  and  Gardner  Sc 
Mozley,  for  appellants.  D.  W.  Balrd  and 
Pryor  &  Saplnsky,  for  appellee. 

B0B80N,  J.  This  is  the  second  appeal 
of  this  case.  Hie  facts  are  fully  stated  in 
the  opinion  deliTmd  on  the  former  ai^Deal. 
3ee  Klce  v.  Porter,  53  S.  W.  2S&.  On  the 
return  of  the  case  to  the  court  below  a  new 
trial  was  had,  resulting  In  a  verdict  and 
judgment  In  favor  of  appellee  tor  $337.50. 
The  opinlMi  delivered  on  the  former  af^eal 
la  the  law  of  the  case.  It  was  there  held 
that  appellant  was  liable  to  appellee  for 
deceit  If  he  practiced  a  fraud  upon  her,  and 

*R8port«d  by  Edward  W.  Blnas,  Esq..  et  klu 
Pra&kfort  bar.  and  formerly  stats  reporter. 


that  she  might  recover  1b  tills  actloB  to 
the  extent  she  was  thus  made  to  pay  above 
the  amount  for  whldi  Keller  sold  the  prop- 
erty. Pursuant  to  that  oplnhm,  the  court 
below,  mi  the  last  trial.  Instructed  the  Jury 
aa  f<^ows:  <1)  "The  court  Inatructa  the  jury 
that  If  they  aball  believe  from  the  evidence 
that  the  defendant  falsely  Informed  tbe  plain- 
tiff that  the  house  and  lot  mentioned  In  the 
petition  which  was  conveyed  by  Lewis  Kel- 
ler to  the  plaintiff  could  not  be  bong^ht  for 
less  than  $7,000.  and  thereby  fraudulently 
induced  her  to  pay  9600  more  than  the  real 
purchase  price  therefcw,  then  tbe  law  is  for 
the  philntlff,  and  tbey  should  find  for  her 
in  the  sum  of  $000,  with  interest  frun  the 
let  day  of  April,  1805,  subject  to  a  credit  In 
such  a  sum  as  represents  the  commission 
due  Kice  &  Co.  for  their  services  in  mak- 
ing tbe  sale  to  her  of  said  property,  to  he 
ascertained  by  the  scale  usually  charged  by 
real-estate  agents  in  this  dty  for  similar 
services."   (2)  "But  If  Kice  ft  Co.  purchased 
said  property  from  Keller  before  it  was 
sold  to  the  plomtlff.  and  tbe  purchase  by 
Kice  &  Co.  was  In  good  faith,  and  not  with 
a  purpose  to  defraud  the  plaintiff  out  of  the 
said  $500,  as  mentioned  In  Instruction  No. 
1,  the  law  Is  for  tbe  defoidant  and  the  Jury 
should  so  find.'*   We  fall  to  see  any  sub- 
stantial objection  to  these  instructtfms.  It 
la  true.  In  an  action  for  deceit  it  must  be 
shown  that  the  representation  was  false, 
and  known  to  be  false  by  the  defendant; 
also  that  the  plaintiff  was  innocent  and  re- 
lied on  the  representation.   But  the  only 
point  of  dispute  here  is  as  to  what  re  pre 
sentatlons  were  made.   There  is  no  question 
as  to  appellant's  knowledge  of  the  facts  or 
appellee's  innocence,  and,  if  the  instructJon 
did  not  present  all  this  to  the  jury,  it  coultl 
not  possibly  have  prejudiced  appellant.  Tbe 
failure  of  the  court  to  embody  In  the  In- 
struction the  claims  alleged  to  have  been 
released  by  appellant  In  tbe  transaction  with 
Keller  Is  not  sufficient  ground  for  setting 
aside  the  verdict,  as  these  claims  are  not 
referred  to.  In  the  written  contract  between 
appellant  and  Keller,  and  under  all  the  evi- 
dence we  are  of  opinion  that  the  jury  would 
not  have  been  warranted  In  allowing  any 
thing  for  these  clalma   The  testimony  on 
this  subject  la  fuller  than  it  was  on  the 
former  appeal.   Tbe  jury  evidently  found 
for  appellee  under  the  flrat  Instruction  on 
the  ground  that  the  purdiase  by  Kice  & 
Co.  from  Keller  waa  not  In  good  faith.  Hie 
second  InatmctloD  was,  therefore,  not  prej- 
udicial. 

Appellee  was  clearly  damaged  when,  by 
fraud,  she  was  made  to  pay  $600  for  the 
property,— not  to  Keller,  the  owner  of  it,  but 
to  the  broker,  who,  aa  found  by  the  jury, 
took  advantage  of  her  craifldence,  and  im- 
posed upon  her.  Ai^ellee  was  the  real  plala- 
tiff  In  the  action.  The  property  waa  cod- 
veyed  to  her.  She  paid  the  money  -tor  It. 
and  might  have  maintained  the  action  wltb- 
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out  joining  li«r  husband  with  her.  No  ob- 
jection wu  made  in  the  court  below  that 
thve  waa  a  want  of  necessary  parties,  and 
the  objection  that  the  husband  was  dead, 
and  that  there  bad  been  no  rerlror  of  the 
action  in  the  name  of  his  representatire, 
caimot  be  made  for  the  first  time  In  this 
c-onrt  The  case  has  been  twice  tried  before 
a  Jiuy,  who  oa  each  trial  fonnd  for  appel- 
le«,  and.  m  all  the  eTldeuce,  we  do  not  think 
a  new  trial  should  be  bad.  Judgment  af- 
Aimed. 


BUSH  «t  aL  r.  STAMPBB.1 

(Conrt  of  Appeals  of  Kentnekr*   ^b.  26, 
UNO.) 

PABimBBsmp^-avrruniBNTL-ansBBNGa  to 

COMUI88IONBR. 
Where  the  pleadings  disclosed  that  there 
waa  a  partnership  exlBting  between  the  parties, 
and  each  claimed  an  Indebtedness  by  the  othnr, 
tbers  should  hare  been  a  reference  to  a  eom- 
miBsioiier  for  a  stataaent  Of  the  partnership 
accounts. 

Appeal  from  circuit  court,  Wolfe  county- 
"Not  to  be  QlDelally  reported." 
Action  by  J.  T.  Day  and  Robert  J.  HcLln 
against  James  H.  Stampor  and  others  to  en- 
force a  lien.  Oross  action  by  defendants  W. 
B.  Bush  and  William  Onrran  against  defend- 
ant James  H.  Stamper,  Jr. '  Judgment  in  fa- 
Tw  of  defendant  James  H.  Stamper,  Jr.. 
against  defendanta  W.  B.  Bush  and  William 
Curran  on  a  counterclaim,  and  tha^  appeal 
Rerersed. 

Foreman  &  Foreman,  for  appellants.  A. 
F.  Byrd  and  (X  P.  Chenault,  for  appellee. 

WUlTlfi,  J.  The  pleadings  In  this  case  be- 
tween appellants  and  ^pellee  disclose  that 
there  was  a  partnership  existing  between 
them,  and  each  claims  an  Indebtedness  by 
the  other.  It  appears  from  the  contract  filed 
that  each  ride  was  to  pay  In  wo  moch,  and 
after  this  was  repaid,  and  the  necessary  ex- 
penses of  the  bnslness,  the  profits  were  to 
be  divided.  Tliuv  is  no  statement  of  the 
paitnersbip  bnalnen  In  the  pleading  or  in 
any  deposition,  nor  was  there  a  reference  to 
a  commissioner  to  state  the  partnership  ac- 
counts. From  the  pleadings  and  proof,  It  Is 
impossible  to  arrive  at  a  satisfactory  settle- 
ment of  the  matters  between  the  parties,  or 
to  state  tlie  partnership  accounts;  nor  have 
we  been  able  to  reach  a  basis  upon  which 
the  Judgment  below  was  rendered.  For  this 
reaBOD  tike  Jndgmrat  Is  reversed,  and  the 
canaa  mnanded,  with  directions  to  order  a 
reference  to  a  commissioner  to  take  proof  If 
oeceaaary  or  desired,  and,  from  the  books 
and  papers  relating  tb«eto,  state  the  part- 
aerdtl^  acoonnta,  and  report  bis  acts  and 
findings,— sQch  report  sobject  to  exception  by 
either  party,— and  for  further  proceedings 
consistent  herewith. 


>  Rapertot  by  Mward  W.  Hlnaa,  8aq.',  of  tb*  >  Reportad  by  Bdward  W.  Rlnaa.  Baq.. 
makfort  bar.  sad  formally  ataU  reportar.  ftaakrort  bar,  sad  tormarljr  atata  raportar. 


DIOKINSON     JOHNSON  at  nx.i 

(Ottmrt  of  Appeals  of  K«itndcy.  Uardi  9, 
1901.) 

PUBLIC  OPFIOBRS— aUBJBCnON  OF  SALARY 
TO  PAYMENT  OF  DSBTS  —  ASSIGNMENT  OF 
FTJTURB  SALARY— EOCBMPTTON  OP  PROPER- 
TY IN  WHICH  SALARY  13  INVBSTED— HUS- 
BAND AND  WIFS-CONVBYANCB  OP  PROP- 
BRTY  TO  WIFV— RIQHTS  OF  HUSBAND'S 
CRBD1T0R8. 

1.  As  the  eonstltatioB  provides  that  no  officer 
except  the  governor  shall  recrive  a  greater  com- 
pensation than  $5,000  per  annum,  pabUc  policy 
demands  thnt  the  courts  refuse  to  require  any 
ofiicer  to  set  apart  any  part  of  his  aalftrv  for 
the  payment  of  bis  debts;  and.  therefore,  in  an 
actitHi,  under  Civ.  Code  Prac  |  438,  to  enforce  a 
Judgment,  the  defendant  will  not  be  reciuh-ed 
to  pay  into  court,  for  the  payment  of  the  judg- 
ment, any  part  Of  his  aalary  as  a  public  officer. 

2.  The  aadniment  by  an  officer  of  salary  tc 
be  earned  in  the  future  is  void,  as  against  pub- 
lic policy. 

3.  The  fact  that  real  estate  was  parcbased 
by  the  owner  with  his  salary  as  a  public  officer 
does  not  exempt  tt  from  the  psTinsnt  of  his 

debts. 

4.  Where  property  conveyed  to  the  wife  was 
paid  for  by  the  husband.  It  is  subject  to  the 
payment  of  bis  debts;  the  evidMtce  not  being 
Hufficient  to  show  that  the  relation  of  oiedltor 
and  debtor  existed  between  theoi. 

Appeal  from  drenlt  ooar^  JetCWiOD  cmmty, 
chancery  division., 

'"To  be  offldally  reported." 

Action  John  StckiBaott  agalnat  WHUud 
P.  Johnson  and  wife  to  enftwce  a  Jodgment. 
Judgment  tor  defendants,  and  plalntut  ap- 
peals. Beversed. 

W.  W.  Thum  and  Stanley  E.  Sfoss,  for  ap- 
pellant Kobn,  Balrd  ft  Spindle,  for  appel- 
lees. 


OUFFY,  J.  The  appellee  WlUlam  P.  John- 
son  Is,  and  has  been  for  several  years,  clerk 
of  the  Jefferson  coun^  court,  entitled  to  a 
salary,  payable  by  the  state,  amounting  to 
$5,000  per  annum.  The  other  appellee  Is  his 
wife.  Some  time  prior  to  the  Institution  of 
this  action  the  appellant  obtained  a  Judgment 
in  the  Jefferson  circuit  court  against  the  said 
William  P.  Johnson  for  the  sum  of  $3313.12, 
'with  Interest  from  August,  1887,  upon  which 
judgment  execution  was  Issued  to  the  proper 
county,  which  was  returned  by  the  sheriff.  In 
substance,  "No  property  found."  The  object 
of  this  action  Is  to  enforce  the  collection  ci 
said  judgment  The  two  principal  funds  or 
Items  of  property  sought  to  be  subjected  are  a 
reasonable  portion  of  appellee's  salary  and 
certain  real  estate  In  Jefferson  county  which 
is  alleged  to  have  been  purchased  and  paid 
for,  to  the  extent  that  It  has  be«i  paid  for 
at  all,  by  the  said  William  P.  Johnson,  but 
that  the  same  was  conveyed  to  the  wife. 
Emma  Johnson,  for  the  purpose  of  delaying, 
hindering,  and  defrauding  the  creditors  of  the 
said  William  P.  Johnson.  It  is  also  alleged 
in  the  petition  that  William  P.  Johnson.  Jr.. 
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a  son  ot  the  said  appellee,  and  a  minor,  la 
working  for  a  salaiy  of  $2,000.  The  prayer  of 
tbe  plaintiff.  In  cnbstance.  la  for  an  attach- 
ment against  the  property  of  said  William  P. 
Johnson,  and  that  he  be  compelled  to  make  a 
discovery  of  any  money,  choses  In  action,  or 
legal  and  equitable  Interests,  or  any  other 
property,  and  the  amount  of  same,  and  to  dis- 
close when  and  In  what  sums  and  how  tbe 
salaries  of  himself  and  son  are  collected,  and 
that  so  much  of  the  said  property  be  subjected 
to  the  satlsbictlon  of  plalntlfTs  claims  as  Is 
necessary,  and  that  the  real  estate  and  Im- 
provements be  adjudged  the  property  of  said 
William  P.  Johnson,  and  that  the  same  be 
subjected  to  the  satisfaction  of  his  debt,  and 
that  out  of  bis  salary  he  be  required  to  pro- 
vide for  and  pay  this  Jodgment,  and  for  all 
proper  and  equitable  relief,  general  and  spe- 
cial. The  answer  of  the  appellees,  after  de- 
nying that  either  Johnson  or  any  of  his  fam- 
ily are  living  upon  or  occupying  the  ground 
or  premises  described  In  the  petition,  states. 
In  substance,  that  the  title  to  the  property 
was  not  placed  in  the  said  Emma  tor  the  pur- 
pose of  dela^ng  creditora,  and  that  appellee 
William  should  not  be  required  to  set  apart 
any  of  his  salary  for  the  payment  of  plain- 
tifTs  debt  The  answer  farther  avers,  in  sub- 
stance, that  the  salary  I9  paid  to  him  for 
services  as  clerk  of  the  J^erson  county 
court,  and  that  he  has  no  Interest  or  right 
over  any  part  of  the  salary  pdld  to  his  son 
William  P.  Johnson,  Jr.,  or  that  he  exercises 
or  ever  has  exercised  any  right  to  said  salary, 
and  that  he  would  not  have  any  right  so  to 
do.  It  Is  then  further  stated  that,  long  be- 
tcn  the  giving  of  tbe  note  upon  which  the 
Judgment  was  rendered,  he  was  Indebted  to 
his  wife  in  the  sum  of  more  than  $20,000, 
and  long  before  the  transfer  of  the  land;  that 
be  Is  now  county  clerk  as  sforesald,  and  that 
under  and  by  virtue  of  tbe  laws  of  Kentucky 
the  said  salary  Is  exempt  from  execution,  at- 
tachment, or  garnishment;  that,  In  part  sat- 
iBfactlon  of  hiB  Indebtedness  to  the  said  Em- 
ma, he  did  assign  and  transfer  the  salary  to 
be  paid  to  him  to  her,  the  said  Emma,  and 
out  of  said  salary  so  transferred  the  said 
Emma  made  the  payments  that  have  been 
made  on  the  property,  etc.  It  is  also  claim- 
ed that  they  have  been  occupying  the  same 
as  a  home,  and  only  temporarily  absent  The 
reply  may  be  considered  a  complete  traverse 
of  all  the  matters  relied  on  as  a  defense.  Up- 
on final  hearing  the  court  adjudged  in  ^vor 
of  the  appellees,  and  from  that  Judgment  this 
appeal  is  prosecuted. 

It  Is  the  contention  of  appellee  that  under 
no  state  of  case  could  he  be  required  to  set 
apart  any  part  of  his  salary  for  payment  of 
the  debt  In  question.  He  also  contends  that 
he  had  received,  many  years  before  he  In- 
curred the  debt  sued  on,  &  large  amount  of 
money  from  his  vrlfe,  and  that  he  had  a 
right  to  pay  the  same  to  her,  either  by  an 
assignment  of  the  salary,  or  by  having  the 
land  In  qnestlon  conveyed  to  her.  The  ap- 


pellant contends  that  after  allowing  the  said 
appellee  Johnson  a  sufficient  amount  of  the 
■alary  to  support  himself  and  family-  In  a. 
style  commensurate  to  his  furrouadli^  and 
social  position,  he  should  be  required  to  set 
apart  annually,  or  from  time  to  time  as  hia 
salary  Is  paid,  tbe  surplns,  to  be  applied  to 
the  payment  of  the  Judgment  sued  on.  Ap- 
pellant further  contends  that  the  money  re- 
ceived by  appellee  from  his  wife  was  not  an  In- 
debtedness of  aK>ellee,  and  that  the  payment 
for  tbe  real  estate  In  question  was  In  fact  and 
law  paid  for  by  or  with  aj^Uee's  money,  and 
therefore  the  real  estate  is  liable  or  ought  to 
be  snbjected  to  the  payment  ot  plalatlflTs 
claim.  It  Is  further  contended  by  appellant 
that  tbe  question  Involved  as  to  the  salary 
has  never  been  passed  upon  by  this  court; 
that  tbe  decisions  heretofore  rendered  where 
parties  sought  to  garnish  fees  or  salaries  of 
officers  have  no  application  to  tbe  question  in- 
volved In  this  case.   It  is  not  intended  that 
the  plaintiff  could  attach  salaries  In  the  hands 
of  tbe  state  or  Its  officers,  and  require  the 
money  to  be  paid  directly  to  tlie  plaintiff,  but 
It  Is  contended  that  the  court  may  lawfully 
require  the  anwUee  to  pay  Into  court  or  to 
Its  receiver.  In  InstaUments,  so  much  of  the 
salary  as  Is  not  necessary  for  Us  support  as 
aforesaid.   Many  avttioiltlea  are  etted  by 
pellant 

We  are  not  aware  of  any  decisions  of  this 
court  In  which  the  precise  question  here  pre- 
sented has  ever  been  passed  up<m,  noF  do 
we  find  any  statute  expressly  providing  that 
officers*  fees  or  salaries  shall  not  be  subject- 
ed to  tbe  payment  of  debts  against  them. 
But  It  is  very  earnestly  contended  for  appel- 
lee that  various  decisions  of  tills  court  an- 
nounce tbe  doctrine  that  It  Is  contrary  to  pub- 
lic policy  to  so  subject  ttie  fees  or  salaries 
of  officers.   But  as  before  Intimated,  the 
appellant  contends  that  no  such  rule  or  doc- 
trine Is  contained  In  any  of  tbe  declsltHis 
in  this  court  and  refers  us  to  many  dedslons 
which,  as  be  assumes,  sustain  bis  contention. 
We  will  now  proceed  to  notice  some  of  tbe 
authorities  from  states  other  than  Kentacky 
relied  on  in  so^wrt  of  appellant's  contention: 
PendletMt  v.  Perkins,  49  Mo.  565,  Is  cited. 
Tbe  court  in  that  case  held  that  notwith- 
standing municipal  corporations  are  exempt 
by  statute  from  creditors'  blUs  or  garnish- 
ment, nevertheless  money  due  the  defendants 
In  the  dty  treasury  might  be  subjected  by 
proceedings  In  equity  for  the  payment  of 
plalntlfTs  claim.   But  from  tbe  oplnlMi  In 
this  case  we  find  that  the  debtor'  was  not 
an  ot&ceT.   And  it  seems  that,  even  In  the 
absence  of  such  statute.  It  has  been  held  that 
towns  and  cities  could  not  be  garnished  for 
a  sum  due  an  officer  as  part  of  his  salary. 
Fortune  v.  City  of  St.  Louis.  23  Mo.  239; 
Hawthorn  v.  Same,  11  Mo.  69.    The  court 
further  said:  "Public  policy  forbids  creditors 
from  thus  stepping  In  between  the  dty  and 
Its  public  servants;  and  a  statute,  lo  seek- 
ing to  prevott  any  fntnre  attempt  tai  that  dl- 
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Tectlon,  went  mneb  farther,  and  Included  all 
kinds  of  UablUtles,  so  that  ft  debtor's  funds, 
if  In  the  hands  of  a  mtmlclpal  ewporation. 
are  placed  beyond  the  reach  of  his  creditors 
by  statntory  gamisbment"  The  court,  how- 
erer,  held  In  this  case  that  the  fnnds  of  the 
debtor  were  not  exempt  singly  becanse  the 
9aiiie  are  placed  In  the  cltj  treasniy,  or  un- 
der the  control  of  the  city.  Dill.  Man.  Corp. 
f  101,  ta  alao  dted,  together  with  ttie  notes. 
We  are  unable  to  see  that  elthw  the  anthor 
or  the  notes  sustain  a^llant  The  weight 
of  anthwl^  referred  to  by  the  writer,  as 
weU  as  his  own  opInlMi,  seems  to  be,  even 
io  the  absence  of  statute,  that  munictpaltties 
are  not  subject  ta  garnishment  for  the  sal- 
aries of  Its  officers.  l%e  case  of  Lntiiy  t. 
Woods,  1  Mo.  App.  187,  holds  that,  altbough 
a  monldpaUty  Is  not  subject  to  garnishment, 
a  debt  due  from  It  to  a  debtor  may  be  readi- 
ed by  proceedings  In  equity,  and  snbjected 
to  the  payment  of  plalntUTs  claim,  although 
the  monldpality  Is  not  subject  to  garnish- 
ment Bnt  It  does  not  aiq^r  In  this  ease 
that  the  debt  there  subjected  was  the  salary 
of  an  (Acer.  We  are  unaMe  to  see  that  the 
opinion  In  McDermntt  t.  Strong,  4  Johna'  Ch. 
690.  has  any  bearing  uptm  the  case  at  bar. 
In  Lyell  t.  Board,  8  McLean.  580,  Fed.  Gas. 
No.  8,621,  the  plaintiff  sought  to  subject  cer- 
tain bonds,  mortgages,  and  assets  under  the 
control  of  defendants  for  payment  of  two 
judgments  at  law  recovered  against  them. 
The  conrt  below  sustained  a  demurrer,  bnt 
the  supreme  court  reversed  the  Judgment, 
and,  after  a  discussion  of  the  questions  In- 
volved, from  which  it  appears  that  under  the 
statute  of  Michigan  the  county  might  be 
sued,  said:  "The  county  being  made  sub- 
ject to  a  stilt  no  serious  obJectl«i  Is  per- 
ceived against  reaching  the  rights  in  questlm 
by  the  ordinary  exerdse  of  chancery  powers. 
Independoitly  of  statutory  provisions."  It 
appears  from  the  opinion  in  Furlong  v. 
Thomsaen,  19  Mo.  App.  364.  that  the  court 
held  tbat  a  debt  due  by  a  municipal  corpora- 
tion to  Its  creditor  may.  by  a  creditors*  blU,^ 
be  subjected  to  the  satisfaction  of  judgment 
against  the  tatter.  In  this  caae  it  appears 
that  the  debt  due  Thomssen  was  for  erecting 
an  engine  house  for  the  dty.  In  Browning 
V,  Bettla,  8  Paige,  Ch.  068,  It  Is,  In  sub- 
stance, held  fbAt  the  salary  or  compensation 
to  become  due  at  a  future  time  fw  tiia  per- 
formance <3t  services  which  had  not  been  com- 
pleted at  the  time  of  filing  the  bill  could  not 
be  reached  by  a  creditors'  bill.  But  wheM 
all  the  services,  to  entitie  defendant  to  hU 
salary  or  compensation,  bad  been  rendered  at 
the  time  of  filing  the  complainant's  bill,  such 
salary  or  compensation  may  be  reached  by 
tbe  creditor,  although  It  had  not  become  ac- 
tually payable  when  the  bill  was  filed.  It 
seema  that  tbe  defendant  In  this  case  was 
a  cenaua  taker.  It  was  decided  In  McCoun 
r.  DOTsbdmer,  1  Clarke,  Ch.  144,  that  the 
unearned  salary  of  an  officer  cannot  be  reach- 
ud  1^  ctedltraa'  UU,  but  so  much  of  Oie  sal- 


ary as  Is  earned  and  due  at  the  time  of  the 
filing  of  the  bill  may  be  subjected.  The 
same  doctrine  announced  In  tiie  case  supra 

Is  reaffirmed  In  Smith  v.   ,  4  Edw.  Ob. 

668.  The  object  there  son^t  was  to  subject 
one  quarter's  salary  of  me  of  tbe  Judges  of 
New  Twk  City.  It  may  be  inferred  from  the 
dedslon  in  Hadl^  v.  Peabody,  13  Gray,  200, 
that  the  supreme  court  of  Massachusetts  sus- 
tains the  doctrine  announced  In  the  forego- 
ing (^tnions.  The  supreme  court  of  Arkan- 
sas dedded  In  Biggin  v.  HlUlard.  K6  Ark. 
476,  20  fi.  W.  402,  that  (we  quote  from  tbe 
syllabus),  "While  a  county  Is  not  subject  to 
the  ordlnatT  process  of  garnishment  yet  in 
equity,  when  the  Interest  of  tbe  public  will 
not  be  injuriously  affected,  tbe  dalm  of  an 
insolvent  creditor  of  the  coimty  may  be  sub- 
jected, by  sale  or  compulsory  assignment 
thereof,  to  the  payment  of  bis  debts."  Tbe 
dranand  sought  to  be  snhjected  was  a  debt 
dae  from  the  coimty  to  the  defoodant  for 
repairing  tbe  court  house,  'nie  court  In  tbe 
opinion,  said:  *^e  eouorts  comnoonly  concur 
in  holding  tbat  public  ptdicy  forbids  any  In- 
terfwence  between  the  county  and  Its  eon- 
tractor  undw  such  drcumstances  If  the  work 
Is  stHl  in  progress,  for  the  Interference  would 
tend  to  retard  tbe  occupancy  of  the  building." 
The  court.  In  discussing  the  fact  that  the 
county  cotdd  not  be  sued,  recognized  the  doc- 
trine to  be  that  a  county  was  not  subject  to 
gamisbment  and  in  referring  to  the  case  of 
Boone  County  v.  Keck,  SI  Aik.  887.  said: 
"It  was  a  suit  directly  against  the  county. 
The  plaintiff's  Jadgment  debtor  was  not  a 
party  to  It  and  the  only  rdlef  asked  was 
against  the  cotmty.  In  the  case  at  bar  the 
plaintiff's  debtor  la  the  party  against  whom 
relief  is  sought  and  the  county  is  not  sued. 
Therein  lies  the  cardinal  difference  between 
the  cases.  The  complaint  states  a  cause  of 
action  against  HUllard,  and  shows  a  right 
In  the  plaintiff  to  subject  the  debt  due 
the  county  to  the  satisfaction  of  his  demand. 
Tbat  can  be  accomplished  under  proper  or- 
ders  of  the  court  as  by  a  sale  or  e(»npulsory 
assignment  of  the  debt  for  the  purpose  of 
applying  the  proceeds  to  the  satisfaction  of 
any  Judgment  which  the  plaintiff  Is  entlUe^ 
to  recover."  In  Knight  v.  Nash.  22  Minn. 
458,  tbe  supreme  court  of  Minnesota  held 
(quoting  from  the  syllabus)  that:  "A  debt  due 
from  a  municipal  corporation  to  a  Jtidgment 
debtw,  even  though  denied  by  the  corpttfa- 
tion,  may  be  reached  by  a  final  order  upon 
disdosnre;  directing  the  transfer  of  the  claim, 
and  appointing  a  receiver  to  collect  It  for 
the  benefit  of  the  creditor.  Tbe  rule  that  a 
debt  due  from  a  mtmlclpal  corp<»ratlon  can- 
not be  readied  by  process  of  gamisbment  has 
no  application  to  an  order  of  this  character." 
The  debt  sought  to  be  subjected  In  this  case 
was  not  due  as  salary  or  fee.  We  fail  to 
see  that  the  case  of  Whidden  v.  Drake,  5- 
N.  H.  IS,  has  any  appllcaticm  to  tbe  case  at 
bar.  The  siQireine  court  of  Connecticut  In- 
Bray  v.  Town  of  Walllngford,  20  Conn.  416» 
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heUI  tbat  a  town  to  auttject  to  flie  procen 
of  attachmait  la  a  mlt  tamgbt  against  Iti 
LTedltw.  The  suiweme  court  of  Oblo,  In  City 
of  Nerraik  r.  Funk,  16  Ohio  St  462,  dodded 
tliat  salaries  of  omaen  <a  Incixporated  dtiea. 
due  and  unpaid,  might  be  subjected  Toy  Judg- 
ment creditors  of  such  offlcen  to  the  payment 
of  such  Judgments,  under  the  ptOTlstons  of 
the  Code  of  CirU  Procedure.  The  Code  pro- 
vision referred  to  Is  substantlaUy  the  same 
as  the  provision  of  the  Kentucky  Code  In  re- 
gard to  the  entnvement  ot  Judgments.  2 
Chlnn,  Attachm.  i  601,  Is  dted  by  appellant, 
but  the  doctrine  there  announced  does  not 
seem  to  be  different  from  tbat  announced 
fn  the  opinions  mqna. 

This  action  is  assumed  to  be  authorised  by 
sectioQ  430,  Glv.  Code  Prac.  Ky.,  whlcb  we 
deem  it  unneceasaiy  to  quote.  The  appellant 
refers  us  to  nnmeroaa  dedalons  of  this  court  in 
support  of  hu  contentlcsi,  whi<di  we  have  care- 
fully examined,  but  deem  It  unnecessary  to  re- 
fer to  In  detail,  but  will  only  lefer  to  such 
as  we  think  necessary.  It  was  held  in  Field 
V.  Chlpley,  79  Ky.  260,  that  a  contract  by 
whldi  the  clerk  of  the  LoulSTllle  chancery 
court  transferred  and  assigned  to  a  trustee, 
for  the  benefit  of  sppelhut,  In  consideration  of 
a  debt  due  him.  all  ttie  fees  and  emoluments 
of  his  office  In  the  future,  until  the  debt  was 
paid,  with  condltkms  to  pay  deputies,  etc., 
was  vdd.  It  Is  against  pidillc  policy  that 
such  contzads  should  be  eanforced.  That  the 
auditor  has.  under  the  statute,  the  right  to 
look  to  the  derfc  for  taxes  oa  suits  collected 
tj  him.  The  trustee  will  not  be  recognized 
as  the  person  to  recdve  them.  In  Johnson  v. 
Blklns,  90  Ky.  163.  13  S.  W.  448.  8  L.  B.  A. 
652,  it  was  held  that  when  pension  money 
was  Invested  In  land  the  land  was  subject 
to  ttie  det>t8  ot  Qto  pensioner.  This  proposi- 
tion has  been  so  often  and  so  recently  decided 
that  any  further  reference  to  the  same  la  un- 
necessary. It  may  be  remarked  that  It  was 
decided  by  this  court  In  Sudspeth  v.  Harri- 
son. 6  Ky.  Law  Bep.  304,  that  pension  money 
Is  exempt  only  until  It  reaches  the  hands  of 
the  pensioner.  In  Bodman  v.  Musselman,  75 
Ky.  354,  It  was  held  that  salaries  of  officers 
of  towns  and  dtles  may  be  attached  and  sub- 
jected to  the  paymtmt  of  their  debts;  but  the 
salary  of  a  state  officer  cannot  be  attached, 
because  the  state,  being  a  necessary  party, 
cannot  be  sued.  It  Is  otherwise  aa  to  a  town 
or  dty.  Stone  v.  Hayo  (Ky.)  65  S.  W.  700,  Is 
referred  to.  The  opinion  In  this  case  holds 
tbat  the  auditor  might  withhold  money  due  a 
drcult  clerk  on  account  of  the  derk's  official 
Indebtedness  on  account  of  unconstitutional 
payments  made  to  him  as  derk  during  a  for- 
mer term  of  office;  the  action  of  the  auditor 
bdng  based  upon  section  4701.  Ky.  St  It 
was  said  hi  the  (^Inlra  that  there  seemed  to 
be  no  reasons  of  public  policy  whlcb  would 
predude  the  auditor  from  so  withholding  the 
former  Indebtedness  of  the  derk  to  the  com* 
monwealth.  It  may  be  conceded  tbat  this 
court.  In  Teeter  v.  WllIlamB,  42  Ky.  662,  In 


substance  decided  tbat  the  phdntUt,  by  the 
aid  of  the  chancellor,  could  attadi  whatever 
might  be  dne  his  debtor  for  labor  already  pra- 
tooned,  and  be  might  Utadk  whatever  might 
become  due  upon  an  ff»i^ng  contract  Cor  his 
future  labor.  But  ndther  Ibe  creditor  nor 
chancellw  could  compel  him  to  woA  out  bis 
part  of  the  oontract,  so  as  to  earn  the  prom- 
ised reward  for  the  exduslve  use  of  his  cred- 
itor. In  the  case  of  Kennedy  v.  Aldrldge,  44 
I^.  141.  it  appears  that  Bobbison,  by  the  au- 
thority of  Kennedy,  had  drawn  (SO  aa  his 
oompensatlMi,  as  one  of  the  commissioners  ot 
Oarrard  county,  for  taking  In  the  lists  of  tax- 
able property.  The  court  bdow  hdd  that  tlie 
money  In  Bobinson's  hands  was  suhdect  to  the 
attadunent  In  passing  upon  this  Question, 
this  court  said:  **It  Is  ouitoided,  on  tlie  au- 
thority of  the  case  of  Divine  v.  Barvle,  7  T. 
B.  Uon.  489,  that  the  fund  now  In  question, 
being  the  compensatlw  payable  by  the  state 
to  a  public  officer  agmt,  should  be  pro- 
tected until  It  readus  the  hands  of  tiie  officer 
or  agent  But  this  ease  differs  essoatlaUy 
from  tbe  one  referred  to,  in  the  tact  that  In 
that  case  tiw  money  attempted  to  be  appro- 
priated to  the  satlsfaetUu  of  tbe  creditor's 
demand  remained  in  the  treasury,  wher^  In 
this  It  has  been  pajd  to  the  auttwrlaed  agoit 
of  the  puson  entitled  to  reodve  It  from  tbe 
state.  The  ohjectlon  tbat  tbe  act  authorising 
the  attachment  and  aut^ectioa  at  the  debtor's 
choses  in  action  does  not  Include  his  debto  due 
from  the  state  does  not.  tber^oEe,  aj^ly  In 
this  case."  We  have  examined  the  case  ot 
Speed  T.  Brown.  49  Ky.  lOS,  but  tbe  doc- 
trine therein  announced  is  hi  accord  with 
other  dedalons  noticed;  hence  we  need  not  re- 
state the  same  iwopoaltitm. 

The  appeOees  dte  numerous  authorities  In 
support  of  tbdr  contention,  wbldi  we  have 
examined  at  great  length.  It  may  be  taken 
as  wdl  settled  tiiat  In  the  case  d  Jallras. 
school  emnmlsslonCTs,  and  sehod  teachers, 
their  fwi|^r<f  dionld  not  be  subjected  to  tbe 
dalms  ot  credltcm.  tor  reasons  glvm  in  the 
several  oidnlons.  Tbe  opinions  chiefly  rest 
tvon  the  ground  of  public  policy,— that  tbe  sal- 
aries are  necessary  to  raable  Oiose  officers  to 
dlschaige  the  duties  resting  upon  than.  It 
is  not  the  contentitm  of  atq;idlant  that  he  can. 
oy  an  ordinary  attachment  or  garnishment, 
subject  the  salary  of  appellee,  nor  aniunqtrlate 
the  whde  of  It  to  the  paymoit  ot  his  dalm. 
It  Is  the  contention  of  appiellant  that  the 
proof  In  this  case  shows  condoslvdy  that 
^,000  per  annum Isamplysuffldenttosupport 
the  appellee  In  the  style  in  which  he  moves, 
and  sufficient  for  an  ample  support  commen- 
stirate  with  his  social  position;  and  It  Is  ar- 
gued that  a  court  of  equity  has  the  powo-,  and 
that  It  ought,  by  appropriate  ordos,  to  com- 
pel tbe  iu)peUee  to  set  adde  from  time  to 
time  a  reasonable  portion  of  his  salary  tor  the 
payment  of  tdalntUTs  dalm.  It  may  be  con- 
ceded that  there  is  some  conflict  of  authority 
iqion  this  questUm.  It  does  not  seem  to  have 
ever  been  dlrecOy  passed  vpoa  by  this  court. 
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Nor  do  wf  deem  It  neeessazy  to  now  decide 
u  to  tbe  power  of  a  court  of  equity  to  nnake 
snch  orders  as  are  contended  for  by  appel- 
lant Undoubtedly,  one  of  the  objects  In  al- 
lowing to  officers  fees  or  salarlea  Is  for  their 
siq^ort,  and  to  enable  them  to  discharge  the 
duties  of  office;  bat  we  are  not  Inclined  to 
the  opinion  that  It  was  the  intention  of  the 
lawmakers  to  limit  such  compensatlao  to  the 
actoal  necessaries  of  life,  but  rather,  that  It 
was  intended  to  allow  such  officers  compensa- 
tion commensuate  with  the  official  datles  and 
reapooalbilitlee  derolving  upon  them.  And 
inasmuch  as  most  men  desire  to  accumulate 
something,  and  the  public  commends  such  de- 
sire, we  think  It  not  unreasonable  that  the 
lawmakers  intended  that  the  officers  might 
hare  like  opportunltlefl.  Under  oar  present 
constitution,  no  officer  except  the  goTemor  la 
allowed  a  greater  compensation  tban  $&,000 
per  annum.  This  being  true,  we  think  public 
policy  demands  that  the  courts  refuse  to  re- 
quire any  officer  to  set  apart  any  part  of  his 
salary  for  the  payment  of  his  debts.  Tbe 
Jodgment  of  the  court  below  Is  therefore  af- 
firmed in  respect  to  this  question. 

It  la,  however,  earnestly  contended  for  ap- 
pdOaitt  that  the  real  estate  mentioned  In  the 
petition  should  be  held  subject  to  plaintiff's 
claim,  while  it  Is  equally  as  earnestly  contend- 
ed for  appellee  that  he  has  a  right  to  assign 
his  salary  to  his  wife,  or  to  have  the  land  In 
question  deeded  to  her,  and  especially  so  for 
the  reason  that  he  bad  received  large  sums 
of  money  from  her  in  the  past,  and  that  be 
desired  to  pay  tbe  same.  That  he  did  receive 
such  large  sums  of  money  from  her  is  clearly 
proven  In  this  case.  We  have  already  refer- 
red to  the  dedtion  holding  the  assignment  of 
fees  to  be  void  and  against  public  policy.  It 
baa  been  re^tedly  decided  by  this  coort  that 
pension  money  received  by  a  pensioner  and  In- 
vested la  real  estate  can  be  subjected  to  the 
demand  of  an  antecedent  creditor,  and  It 
would  be  entirely  Inconsistent  with  snch  a 
rule  to  hold  that  officers'  fees  or  'salary  bi- 
vested  In  real  estate  should  be  exempt  from 
antecedent  debts,  even  if  we  were  deciding— 
which  we  do  not— that  an  officer's  fees  or  sal- 
ary are  exempt  by  statute  from  the  debts  of 
the  officer.  It  Is  further  suggested  for  appel- 
lee that  even  If  the  debt  due  his  wife  was 
barred  by  the  statute  of  limitation,  he  bad  a 
right  to  waive  that  statute  and  pay  the  debt, 
which  he  undoubtedly  did  have.  If  such  a  debt 
«xi8ted.  and  Its  payment  was  not  prejudicial 
to  the  rights  of  another.  After  a  careful  con- 
sideration of  the  law  and  facts,  we  have  reach- 
ed the  conclusion  that  the  relation  of  creditor 
and  debtor  did  not  exist  between  tbe  appel- 
lees at  tbe  time  of  the  purchase  and  convey- 
ance of  the  i^al  estate  in  question.  It  there- 
fore follows  that  the  conveyance  to  Mrs.  John- 
son was  without  consideration  and  void  as  to 
creditors,  and  tbat  the  court  erred  in  refusing 
to  subject  tbe  same  to  tbe  payment  of  plaln- 
rlfTa  claim.  Tbe  judgment  to  that  extent  Is 
tberefore  reversed,  and  tbe  cause  remanded. 


with  direction  to  adjudge  Qie  real  estate  sub- 
ject to  plalntilTB  claim,  and  Cor  procMdUwi 

consistent  herewith. 


OOMMONWEIALTH  t.  POSTER.i 
(Court  of  Appeals  of  Kentucky.   March  8, 
1001.) 

CRWIKAL  LAW-F&RBHFTORT  INSTRUCTION. 

Where  there  Is  any  evidence  tending  to 
show  guilt  In  a  criminal  case,  it  is  error  to  g^ve 
a  pwemptory  instruction  for  defendant. 

Appeal  from  ctroalt  court  J^erson  coun- 
ty. 

"Not  to  be  offictaUy  reported." 

Wesley  Foster  was  acqnltted  of  the  ot- 
tense  of  detaining  a  woman  against  her  win. 
with  Intrat  to  have  carnal  knowledge  of  her,^ 
and  tbe  commonwealth  appeals.  Opinion 
certified. 

0.  J.  Whlttemore,  for  the  Commonwealth. 

PAYNTHB,  G.  J.  Under  a  peremptory  In- 
struction the  appellee  was  acquitted  of  the 
charge  of  detaining  a  woman  against  her 
will,  with  Intent  to  have  carnal  knowledge 
of  her.  Of  course,  the  case  cannot  be  re- 
versed, under  our  Code  of  Practice,  and  the 
defendant  cannot  again  be  put  upon  trial  on 
the  charge.  It  is  difficult  to  understand 
what  principle  of  law  there  is  to  be  settled 
in  this  case.  The  commonwealth  Introduced 
testimony  tending  to  estabUsb  tbe  charge 
In  the  indictment  The  question  of  guilt 
should  have  been  submitted  to  tiie  jury  un- 
der appropriate  instructions.  Wherever  there 
Is  evidence  presented  In  a  criminal  case  tend- 
ing to  show  guilt,  the  question  should  be  left 
to  the  determination  of  the  jury.  Although 
this  case  cannot  be  reversed  (section  889, 
Code  Cr.  Prac.),  still  we  are  of  the  opinion, 
for  the  reasons  given,  that  the  court  enred 
in  giving  a  peremptory  instruction. 

BOLTS  AD&TR  et  al.  v.  dTIZENS*  BANK 
OP  KUITTAWA.* 

(Oonrt  of  Appeals  of  Kentucky.   March  T. 
1901.) 

HORTaAOBS-CONDITIONAL  CANCELLATION. 

Where  a  mortgagee  indorsed  his  mortgogo 
*^nce]ed,"  to  enable  the  mortgagor  to  ot>- 
tain  money  by  a  new  mortgage  for  tbe  purpose 
of  discharging  the  existing  mortgage,  the  mort- 
gasor  failing  to  obtain  the  mon^,  the  can- 
cellation, which  was  never  recorded,  did  not 
take  effect;  and  a. bank  to  which  tbe  mort- 
gagor, in  his  efforts  to  obtain  tiie  money,  repre- 
sented that  the  mortgage  bad  been  cance,  [ed. 
cannot  by  reason  of  that  fact,  have  the  mort- 
gage postponed  to  the  payment  of  a  debt  it 
held  against  the  mmrtgagor  when  the  repre- 
sentation was  made^  as  it  would  not  have  that 
right  even  if  its  debt  bad  been  created  after 
the  representation  was  made. 

Appeal  from  circuit  court  Lyon  county. 
"Not  to  be  officially  reported." 
Action  by  the  Cltisens'  Bank  of  Kuttawa 
against  Jacob  Boll's  admlnlatcator  and  oth- 

1  Raporttd  by  Edward  W.  HI&M,  Est.,  of  tb* 
Fnnktort  bar,  and  torBierlr  lUta  reporter. 
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en  to  enforce  a  judgment  Judgment  for 
pUlntlff,  and  detendaati  appeaL  Bvraned. 

W.  G.  Bullitt  and  Campbell  ft  Oamplna 
for  appellant!.  Sam  O.  Moll(^,  tve  t^ip^OM, 

PATNTER.  a  J.  Upon  the  same,  or  sub- 
stantially the  same,  testimony,  in  the  action 
of  Boll  T.  IrwlQ,  51  8.  W.  444,  this  court  ad- 
Judged  that  the  mortgage  which  L.  A,  Boll. 
Sr.,  executed  to  Jacob  Buckle  and  Jacob  BoU, 
and  also  a  writing  purporting  to  be  a  bill  of 
sale  by  L.  A.  Bolt,  Sr.,  to  Charles  H.  Zwlck, 
were  valid  and  iu  full  force  and  effect;  and 
we  adhere  to  the  conclusion  reached  In  that 
caae  as  to  the  validity  of  the  m(»:tgage  and 
the  writing  purporting  to  be  a  bill  of  sale. 
For  the  appellee  It  Is  contended  that  It  ex- 
tended credit  to  L.  A.  Boll,  Sr.,  upon  the  as- 
surance that  the  |15,000  mortgage  had  been 
canceled.  The  facts  with  reference  to  the  al- 
leged cancellation  of  the  mortgage  are  as  fol- 
lows: L.  A.  BoU,  Sr.,  had  not  paid  the  mort- 
gage, but  assured  the  mortgagees  that  he 
could,  by  mortgaging  the  property,  borrow 
some  money  from  banks  In  Kentucky  to  ps7 
on  their  mortgage  debt,  and.  In  the  event 
he  failed  to  borrow  the  money  by  executing 
a  mortgage  thereon,  the  Indorsement  of  can- 
cellation was  not  to  be  operative.  The  in- 
dorsement on  the  mortgage  was  never  placed 
upon  record.  Boll,  Sr.,  endeavored  to  borrow 
from  98.600  to  |S,000  from  the  appellee,  and 
give  a  mortgage  upon  the  property,  upon 
which  Buckle  and  Jacob  Boll  held  a  mort- 
gage, at  tile  same  time  saying  their  mort- 
gage had  be«i  canceled;  but,  not  desiring 
to  loan  money  upon  the  property.  It  refused 
to  let  him  have  It.  Therefore  be  never  bor^ 
rowed  any  money  upon  the  strength  of  the 
canctilatltm;  neither  did  it  ever  become  op- 
erative, because  It  was  only  conditionally 
made.  The  president  and  cashier  of  the 
bank  did  not  even  look  at  the  indorsement  on 
the  mortgage,  nor  did  they  at  any  time  ex- 
amine the  records  In  the  clerk's  office  of 
Lyon  county,  to  see  whether  the  mortgage 
had  been  satisfied.  So  the  object  of  making 
the  Indorsement  on  the  mortgage  that  It  was 
satisfied  was  with  the  view  of  BoU,  Sr.,  bor- 
rowing money  from  the  appeUee,  and  to  en- 
able him  to  execute  a  mortgage  therefor; 
but  as  they  refused  to  loan  the  money  and 
take  a  mortgage,  nothing  came  of  the  pro- 
posed transaction  by  which  the  conditional 
cancellation  was  made.  So  the  mortgage 
never  was  canceled,  and  remained  In  full 
force  and  effect  But  it  la  said  that  the  bank 
extended  Boll,  Sr..  credit  by  reason  ot  the 
fact  that  he  bad  said  that  the  mortgi^e  was 
canceled.  At  the  time  Boll  told  the  bank  that 
the  mortgage  was  canceled  the  debt  In  suit 
was  In  existence,  and  he  could  not  have  con- 
tracted the  debt  on  account  of  any  declara- 
tion which  he  made  with  ref^'ence  to  the 
mortgage  being  canceled.  If  the  mortgage 
had  been  unconditionally  released,  and  the 
debt  not  paid,  be  conld  have  again  executed 


another  mortgage  to  Buckle  and  Jacob  BoU, 
which  would  have  been  vaUd  unless  It  could 
have  been  assailed  as  a  preferential  act 
Even  if  Boll,  Sr.,  had  borrowed  the  money 
which  the  apiiellee  is  seeking  to  collect  In 
this  action  after  he  had  stated  that  the  mort- 
gage was  canceled,  stlU  It  would  not  give  it 
the  right  to  postpone  the  enforcement  of  the 
mortgage  until  its  debt  was  paid,  tor  It  was 
never  released  or  satisfied.  The  judgment  la 
reversed,  with  dlrectiaos  tliat  the  action  be 
dismissed  In  so  far  as  It  ae^  to  treat  as 
invalid  tbie  mortgage  to  Btt<^e  and  Jacob 
BoU  and  the  blU  <^  sale  to  Zwick,  and  for 
proceedings  conststent  with  this  <q>iQlon. 


KENTUCKY  UNION  CO.  et  al.  v.  LOVELY 
et  al.i 

(Court  of  Appeals  of  Kentncky.   Mardi  14, 
1901.) 

DEPOSITIONS-FIUNa  APTBB  COMUBNCBHBNT 
OF  TBIAL-4AILURB  TO  QVm  NOTIOS. 

1.  Under  Or.  Code  Prae,  S  B86,  it  was  errw 
to  permit  the  reading  at  depositions  which 
were  not  filed  until  after  the  Jury  had  beui  im- 
paneled. 

2.  Exceptions  to  depodtiou  for  faUorc  to 
give  notice  to  cwtaln  of  the  defendants  who 
had  filed  separate  answers  should  have  been 
Bustained,  there  being  no  waiver  of  notice  by 
croes-axamlnation. 

Ai^jieal  from  drcnlt  court,  Breathitt  coun- 
ty. 

"To  be  officially  reported.** 

Action  by  William  Lovely  and  another 
against  the  Kentucky  Union  Company  and 
others  to  recover  damages  for  Injury  to  real 
estate.  Judgment  for  plalntttfa,  and  defend- 
ants aKieal.  Beversed. 

Marcum  ft  Pollard,  for  appellants.  J.  J. 
C  Bach  and  T.  T.  Cone;  for  appeUeea. 

WHITB.  J.  Thla  la  an  action  for  damages 
to  real  estate.  laane  was  joined  as  to  title 
of  the  land  and  the  qaestion  of  duaagea. 
The  bill  of  exceptions  shows  that  after  the 
Jury  had  been  impaneled  and  sworn  there 
weA  filed  with  the  clerk  depoaltifmi  of  on* 
of  iwpdleeB,  as  weU  as  several  witnesses  for 
them.  Appellsnta  then  filed  ac^tiona  to 
the  desxtaitlona  because  of  dtfective  notice, 
or  rathw,  aa  to  part  of  appellants  who  had 
filed  acvsrate  anawen  no  notice  at  aU  was 
given  or  attempted.  The  except! cm  was 
overruled.  On  the  trial  tbe  court,  over  ob- 
jection, permitted  ai^wUeea  to  read  these 
devoaltlona.  A  verdict  and  a  judgment  were 
rendered  for  appeUeea.  and  after  motion  for 
new  trial  had  been  overruled  this  sweal  was 

Section  S8B  of  the  GItU  Code  of  Practice 
proridea,  "No  depo^tion  shall  be  r«^  aa  a 
trial,  unless  before  the  conunencement  there- 
of, it  be  filed  with  the  papers  oC  tbe  case.'*^ 
This  provision  of  the  Code  Is  plain  and  nn- 


>  Reported  br  Bdward  W.  HIdm,  Eso.,  01  tbe 
Tnhktott  bar,  and  tonoerlr  stats  rspoitar. 
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ftmblguoTis,  and  It  la  dedaive  of  the  qnestioa 
presented. 

Tbe  depositions  were  not  filed  before  the 
commencement  j}t  the  trial,  and  It  was  clear- 
ly error  to  permit  same  to  be  read  on  tbe 
trfaL  The  testimony  proven  In  the  deposi- 
tions was  material,  and  probabl7  In  a  large 
measure  Influenced  the  verdict  The  notice 
Kiven  to  take  tbe  depositions  was  not  exe- 
cuted on  apptilants  Haglns  and  Blanton,  nor 
tbelr  attorney  of  record,  and  was  not  even 
addressed  to  them,  jet  the  court  permitted 
same  to  be  read  against  them  on  tbe  trial, 
when  there  was  no  walrer  of  notice  by  cross- 
examination  by  any  person.  Tlie  exception 
to  the  depotftlons  should  have  been  sustain* 
cd. 

Other  qnesttons  argued  by  counsel  are  not 
necessary  to  a  determination  of  the  case,  and 
are  not  decided.  For  the  reasons  given,  the 
Judgment  Is  renrsed.  and  the  cause  remand* 
ed  for  a  new  trial,  and  tor  proceedings  oon- 
aistent  herewith. 


BI/>OD  At  al.  V.  HSBBING  et  tXA 

<Ooart  of  Appeals  of  Kentucky.  Mardi  18, 
1901.) 

WrrHESSBS  —  TRANSAGTIONa  WITH  PSRSONB 
8INCB  DBCSA8BD— AUTHORITY  OF  AOBNT— 
MKASURB  OP  OAMAOBS-PROSFBOTIVB  PROF- 
ITS—INSTRUCTIONS TO  JURY. 

1.  Plaintiff  was  a  competent  witness  aa  to  a 
transaction  had  with  an  agent  of  defendants, 
though  one  of  the  defendants  was  dead  at  the 
time  1^  the  trial;  the  agent  having  teaAified 
as  to  the  transaction. 

2.  Defendants  are  liable  for  the  act  of  their 
agent  in  refnaing  to  permit  plaintiffs  to  caiTy 
ont  a  contract  which  they  had  made  with  blm 
to  saw  lomber  fw  defendanta;  the  act  bdng 
vhhin  tbe  apparent  authority  of  the  agent 

3.  Estimated  direct  profits  which  roust  have 
been  in  the  contemplation  of  the  parties  at  the 
time  a  contract  was  made  may  be  recovered  aa 
damages  for  breach  of  the  contract 

4.  An  InstmctlOD  telllne  the  jary  that  the 
measure  of  damages  for  defendants  refusal  to 
permit  plaintiffs  to  carry  oat  their  contract  to 
saw  Inmber  for  defendanta  was  the  difference 
between  tbe  coat  of  sawing  and  patting  on  the 
banks  of  0.  river  the  uncut  iumoer,  '^nd  the 
actual  cost  to  plaintiff  of  catting  and  placing 
said  Inmber  on  the  bank  of  said  river,"  laid 
down  no  measure  of  damages,  and  was  prej- 
ndidal  to  defendants;  the  evidence  being  con- 
flicting aa  to  ttie  differrace  between  the  con- 
tract price  and  the  amount  It  wonid  have  coat 
plaintiffs  to  carry  ont  the  contract,  whldi  was 
tbe  true  measure  of  damagea. 

5.  Aa  plaintiffa  could  not  recover  both  es- 
timated profits  and  damages  for  loss  of  time, 
the  court  properly  Instructed  the  jury  to  dls- 
ngard  plaintiffs'  claim  for  loss  ot  Ume. 

Appeal  from  circuit  court,  I^yon  county. 

"Not  to  be  officially  r«ported." 

Action  by  D.  N.  Herring  and  another  against 
Aretus  Blood  and  another  to  recover  damages 
fbr  breach  of  contract  Judgment  for  plaln- 
tUb.  and  defendants  appeal.  Reversed. 


*  Reported  by  Hward  W.  Hloea.  Biq..  oC  tbt 
FraaUtft  bar,  and  tomwrly  state  rwortsr. 


Blahop  &  Hendrick  and  WUson  &  James, 
for  vpellants.  MoUoy  ft  TTttey  and  Wheeler 
ft  Worten,  for  appellees. 

BURNAM,  J.  In  May,  1836,  appellants  en- 
tered into  a  contract  with  appellees  to  saw  for 
them  400,000  feet  of  white-oak  lumber,  which 
was  to  tte  cut  from  a  tract  of  land  owned  by 
them  in  Lyon  county.  Appellants  lived  in  the 
East  and  were  represented  In  making  tbe  con- 
tract by  T.  F.  Ablldguard,  who  seems  to  have 
luul  entire  ctiarge  of  their  interests  in  this 
state.  On  the  20th  of  July,  1897,  appellees 
Instituted  tills  suit  against  appellants,  and  al- 
leged ttiat  after  they  tiad  cut  and  delivered 
186,000  feet  of  lumber  under  the  contract,  they 
were  requested  by  Ablldguard  to  suspend  work 
for  a  short  time,  to  enable  him  to  dispose  of 
tbe  lumber  already  delivered,  and  that  by 
his  opress  consent  they  moved  their  mill  from 
tbe  premises  of  appellants  to  those  of  other 
parties  living  in  the  neighborhood,  with  tbe 
view  of  doing  some  sawing  for  them,  until  ap- 
pellants were  ready  for  them  to  resume  work 
under  the  contract;  that  be  repeatedly  assured 
them  that  he  would  be  ready  for  them  to  go 
on  with  the  work  In  a  short  time;  that  the 
promises  continued  to  be  made  up  to  tbe  fall 
of  1886,  when  they  were  notified  by  Ablld- 
guard that  they  would  not  be  permitted  to 
complete  the  contract  at  all.  They  all^e  that 
their  profit  upon  tbe  186,000  feet  of  lumlier 
delivered  was  ¥4.11^  per  1,000  feet,  and  that 
they  could  have  realized  the  same  profit  on 
the  214.000  feet  which  they  bad  a  right  to 
cut  under  tbe  contract  and  upon  which  ^ey 
would  have  realized  a  profit  of  (881.61.  and 
that  they  were  damaged  In  consequence  of 
their  fallnre  to  finish  tbe  contract  in  that 
amount  They  further  alleged  that  during 
this  Interval  of  time  their  teams  and  mules 
were  Idle,  and  that  they  were  damaged  on  this 
account  In  the  sum  of  f 700  in  addition  to  the 
$881.61  by  reason  of  loss  of  profit  All  of 
these  allegations  were  denied  by  appellants  In 
their  original  and  amended  answer.  And  they 
affirmatively  alibied  that  plalntltFs  moved  the 
mill  and  refused  to  go  on  with  the  work  over 
their  protest  and  witbout  their  consent;  and 
that  they  were  damaged  by  such  breach  of 
contract  on  tlie  part  of  appelleea  In  the  sum 
of  91.498,  and  for  which  they  prayed  Judgment 
by  way  of  counterclaim.  A  trial  before  a  Jury 
resulted  lo  a  verdict  and  judgment  for  appel- 
lees for  f700,  with  Interest  from  tbe  10th  day 
of  July,  1807.  Their  motion  for  a  new  trial 
having  been  overruled,  defendants  proeecnted 
an  appeal  to  this  court  and  phdntlCts  also  sued 
out  a  cross  appeal. 

The  chief  ground  relied  on  for  reversal  by 
appellants  Is  that  tbe  court  over  their  objec- 
tions, permitted  appellees  to  testify  In  their 
own  tiebalf  against  the  estate  of  the  defendant 
Blood,  who  was  dead  at  tbe  time  the  testl* 
mony  vras  given,  and  also  permitted  these  wit- 
nesses to  testify  that  Ablldguard  would  not 
permit  them  to  cut  the  214.000  feet  of  Inmhac 
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amtracted  for;  It  being  Inriited  on  this  point 
that  plalntUEB  had  tailed  to  ihow  that  Ablhl- 
ffoard  bad  any  authorlt7  to  repreflent  tbem  In 
tfalg  matter.  They  also  complain  that  the 
c«nrt  ened  to  tbeir  prejudice  In  Instrnctlmia 
Clven  to  the  Jmy,  penntttlng  j^ntlffli  to  ra- 
eorer  proBpeetlTe  proflta  vhlch  they  ml^t 
hare  realized  onder  ttietr  contract,  and  also 
complain  that  the  meaonre  of  damage  laid 
down  was  erroneous.  Aiveileea,  oa  their  crou 
appeal,  complain  that  the  court  erred  in  in- 
stmctlon  No.  5,  In  which  the  Jm^  were  tokS 
that  in  estimating  the  damages  of  plaintifEa, 
If  any,  they  could  not  consider  loss  of  time  in 
Qie  use  of  their  machinery,  teams,  and  nmlea, 
or  damages  by  reason  of  their  being  Idle.  We 
will  consider  these  aUeged  errors  in  regular 
order. 

The  testimony  shows  that  appellants  Blood 
and  Laweroice  did  not  reside  in  Kratn^, 
and  that  appellees  nerer  had  any  transactions 
with  them  In  person;  that,  so  far  as  they  were 
eoncemed.  all  of  the  bulness  was  conducted 
by  AbOdgaard.  The  trade  was  made  with 
him;  the  woA  of  sawing  the  Imnber  xxoAev 
the  contract  was  under  his  snperrlslon;  he  re- 
celved  It,  paid  tor  It,  and  in  all  respecto,  so 
tar  as  this  transaction  was  concerned,  repre- 
sented his  principals;  and  he  was  not  only 
alive  when  the  testimony  was  offered  to  be 
given,  but  actoally  testified  concerning  all  of 
these  transactions,  at  great  length,  before  the 
testimony  of  appellants.  In  addition  to  this, 
Lawrence,  one  of  the  appellants,  was  alive, 
though  his  partner,  Mr.  Blood,  was  dead. 
While,  as  a  general  rule.  It  Is  the  duty  of  all 
persons  having  transactions  wifli  an  agent  tti 
his  representative  character  to  Inquire  into  bfs 
authority,  and  they  must,  at  their  peril,  Imow 
that  the  agent  fs  within  the  authority  given 
him.  It  la  equally  w^  settled  fiiat  tiw  princi- 
pal Is  bound  the  acts  of  his  agent  within 
the  aiqparait  authority  which  he  knowingly 
permits  him  to  assume,  or  which  he  holds  the 
agent  out  to  the  world  as  possessing.  And  we 
think  fliat  appellants  were  deaily  bound  by 
the  acts  and  agreement  of  Ablldgnard  in  con- 
nection wlA  the  contracts  relied  on,  and  that 
the  testimony  excepted  to  was  competent. 

Appellants  also  complain  of  Instmctlons 
Nos.  1  and  2.  Of  the  first,  upon  the  ground 
that  recovery  Is  authorised  upon  the  bnsiis 
of  a  calculation  of  profits  which  might  have 
accrued  if  they  had  been  permitted  to  go  on 
with  the  work  under  the  contract;  It  be- 
ing Inristed  that  under  the  testimony  these 
estimated  profits  were  too  vague  and  uncer- 
tain in  character  to  have  authorized  re- 
covery. This  identical  question  has  been  fre- 
quently before  this  court,  beginning  with  the 
case  of  Bailroad  Oo.  r.  Pottinger,  10  Bush, 
188,  In  which  it  was  held,  vis.  *i:hat  profits 
which  are  the  direct  and  Immediate  fruits 
of  a  contract  allured  to  have  been  violated, 
are  part  nnd  parcel  of  the  contract  Itself,  and 
must  have  been  In  the  contemplation  of  the 
parties  when  the  agreement  was  entered  in- 
to, may  be  recovered  In  an  action  for  dam- 


ages.** This  cue  has  bea  ao  fkaqnentiy  fol- 
lowed that  It  may  be  regarded  aa  acttled 
Uw  on  ttils  questiflii,  and  we  thtak  the  In- 
striKtlexi  la  not  obdectidaaUe. 

Instruction  Mo.  8  Is  aa  foUowa:  *^3ie 
court  further  says  to  the  jmy  ttiat  If  ^mr 
believe  from  the  svldfiBce  that  plaintiff  la 
oitltled  to  reoover  in  tbla  caae^  then  the 
measure  of  the  damagea  would  be  tba  differ- 
ence between  the  coat  of  aawlng  and  pat- 
ting on  the  baaln  of  tlie  Onmboland  river 
of  the  214,000  feet- of  lumber  not  cot  by 
tbem  under  said  contract,  and  the  actual 
coat  to  plaintiff  of  cnttbtg  and  pbt<dn«  said 
lumbtf  fm  the  banka  of  aald  river.'*  This 
inatructitm  laya  down  no  measure  of  damage 
to  guide  the  jury.  The  true  teat  was,  and 
probably  what  the  court  Intnokled  to  any 
to  the  jury  waa,  the  difference  between  the 
actual  cost  to  plaintiffs  of  puttlag  the  lam^ 
ber  on  the  barges  for  datendants  and  the 
contract  price;  and  this  waa  a  vital  point 
In  the  case,  and  about  which  there  was  gremt 
conflict  in  the  testimony.  While  plaintlffa 
testify  to  the  facts  relied  on  In  their  petition, 
defendants  Introduce  a  number  ot  witnesses 
who  testify  that  there  waa  no  profit  at  all 
In  the  contract  of  appellanta,  and  would  not 
have  been  In  sawing  the  remaining  lumber 
under  the  contract,  as  they  had  exhausted  the 
nearest  and  best  timber.  Ablldgnard  contra- 
Olcts  every  statement  of  appellee  on  thia 
point,  and  la  partially  supimrted  by  the  wit- 
ness Kuhn.  who  testifies  that  about  two 
weeks  before  they  removed  the  mOl  one  ot 
the  plaintiffs  Infmned  lilm  that  flie  contract 
waa  not  a  paying  one,  because  there  was  too 
raudi  8Ccond*cla8B  lumber.  TbB  witness  I^u- 
tren  testified  that  R.  L.  Heiidng  Intonned 
him  that  there  was  nothing  In  the  lob;  that 
he  could  not  get  mon^  to  pay  his  men,  uid 
was  going  to  move.  Frank  Degiafflnrled  toe- 
tifled  tiiat  R.  L.  Hennlng  told  Urn  about  the 
time  he  moved  the  mill  Qiat  he  had  his  own 
time  about  cutting  the  timber,  and  that  be 
could  come  back  If  he  wanted  to,  and  wmikl 
not  if  he  did  not  want  to  In  tact  It  aeems  to 
us  that  the  decided  preponderance  of  testimo- 
ny on  this  point  supporto  the  ctmtontionB  of 
appellants,  and,  while  this  would  not  of  Itself 
be  sufficient  ground  to  Justify  a  revetaal  of 
the  Judgment  yet  token  In  connection  with 
the  failure  of  the  court  to  lay  down  any  rule 
for  the  guidance  of  the  Jury  In  measuring  the 
alleged  damage  to  plaintiffs,  it  seons  to  us 
that  It  was  prejudicial  to  the  rights  of  ap- 
pellants. 

We  think  the  court  properly  Instructed  the 
Jury  to  disregard  plaintiffs*  claim  for  loss  of 
time,  as  they  cannot  recover  both  the  esti- 
mated profits.  If  they  had  actually  been  per- 
mitted to  perform  their  omtract  and  In  addi- 
tion thereto  damages  tot  loss  of  time  In  not 
being  permitted  to  cany  oat  the  contract  For 
the  reasons  indicated,  the  Judgment  oom- 
l^alned  of  must  be  reversed,  and  the  cause  re- 
manded for  proceedings^  conristent  with  thia 
opinion. 
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(QHnt  of  Appeftla  of  Kentuckj.   March  13, 
1901.) 

CRIMINAL    LAW— FORMER  CONVICTION— CO  N- 
TlKUOUa  NUISANCB-^KBBPINQ  POOL  ROOM. 

Wlura  a  pool  room  for  betting  on  horse 
raco  WW  nerer  vacant  daring  geveral  months, 
a-  watchman  being  left  in  charge  each  nlpht, 
the  nuisance  thus  maintained  was  a  contina- 
008  offenae;  and  a  convictioD  ander  an  indict- 
in^nt  charging  the  Dolsance  to  have  been  main- 
tained at  any  time  dnring  that  period  ii  a  bar 
to  another  proaecutlon  for  the  same  offense, 
thoDgb  alleged  to  have  been  committed  at  a 
different  time  during  the  lanie  period,  [fforided 
that  time  waa  prior  to  the  f<»mer  indlct- 
ment,  aa  time  was  not  a  material  ingredient 
in  the  offense,  and  defendant  might  have  been 
punished  under  the  flrat  tudictmwit  for  the 
whole  time  he  had  kept  the  house  prior  to  that 
IndlctmeDt. 
GnSjt  dissenting. 

Appeal  from  circuit  court,  Kenton  county. 

"To  be  officially  reported." 

John  D.  Caweln  was  convicted  of  the  «t- 
fcose  of  maintaining  a  nnlnac^  and  he  ap> 
peals.  Rerersed. 

John  L.  Rich,  for  appellant  C.  J.  Whltte- 
tnore  and  D.  A.  Glenn,  for  the  Common- 
wealth. 

HOBSON,  J.  On  July  IS,  1^9^  the  grand 
Jnr7  of  Kenton  county  returned  four  indlct- 
ments  against  appellant  for  the  offence  of 
maintaining  and  continuing  a  commfm  nni- 
■ance.  The  flrat  Indictment  charged  that  he 
did  from  March  81.  1898,  to  and  Including 
Amrll  SO,  1806,  unlawfully  suffer  and  permit 
divers  and  sundry  peraons.  to  the  grand  Jury 
unknown,  habitually  to  assemble  In  a  certain 
honae  In  Covington,  known  as  "Sharp's 
Place,*'  which  was  In  his  possession  and  con- 
trol, and  then  and  there  engage  In  betting, 
winning  and  loalng  money,  on  horse  races. 
The  second  indlctinent  charged  the  same  of- 
fense committed  from  April  30.  up  to  and  iur 
dndlag  May  SI,  18S8;  the  third,  from  May  SI 
up  to  and  Including  June  SO;  1S8S;  the  fourth, 
bom  June  30  to  July  IS.  1896.  The  four  In- 
dlctmoitB  are  precisely  the  same,  exi»pt  the 
dates  between  which  tbo  ottesae  is  allied  to 
have  been  committed.  They  cover  a  contlnu- 
ooa  period  of  112  days,— from  March  81st  to 
July  13th.  Appellant  waa  arraigned  on  the  last 
Indlctmait  uid  pleaded  not  guilty.  A  trial  waa 
had.  He  was  fined  $75,  and  paid  the  Judgment. 
He  was  then  put  on  trial  under  the  first  in- 
dictment He  entered  a  idea  oi  not  guilty, 
and  also  i^eaded  his  conviction  under  the 
other  indictment  In  bar.  The  testimony  was 
httrd,  and  the  court  below  at  the  coaduslon 
of  the  evidence  held  the  plea  of  former  con- 
TlcthA  not  to  be  good.  The  jury  returned 
a  Tcrdlct  finding  appellant  guilty  as  charged, 
and  fixing  his  punishment  at  a  fine  of  $100. 
Judgment  waa  entered  upon  the  verdict  and 
this  999^Ml  is  prosecuted  on  the  ground  that 

■Reported  Bdward  W.  Hlaet,  Bsq.,  of  the 
Fraakfeit  bar,  and  fenoerlr  suta  reportar. 


a  conviction  uudw  one  <rf  the  foor  indict' 
menta  was  a  bar  to  a  fnither  proaecatlm  «b» 

der  the  others. 

The  evidence  showed  that  appellant  kept 
the  place  referred  to  In  the  Indictments  from 
some  time  in  March.  1898,  until  after  the  In- 
dictments were  found;  that  it  was  what  is 
known  aa  a  "pool  room."  at  which  beta  were 
made  on  horse  races  In  different  parts  of  the 
United  States;  that  there  were  blackboards 
on  the  walls,  on  which  the  names  of  the 
horses,  also  the  weights  and  Jodceys.  were 
entered;  that  the  Western  Union  Telegraph 
Company  ran  a  wire  to  the  room,  so  aa  to 
give  the  results  of  the  races  aa  they  were 
run,  the  operator  calling  out  the  news  to  the 
public  aa  it  was  received  from  the  race 
course,  and  giving  the  relative  posltlona  of 
the  horsea  at  different  points  on  the  course; 
that  there  was  a  ticket  writer,  who  took 
bets,  and  a  cashier,  who  cashed  the  tickets. 
The  pooling  commenced  about  1  o'clock  in 
the  afternoon,  and  continued  at  times  until 
6  or  7,  depending  on  the  point  where  tbe 
races  were  run.  From  75  to  150  people  gath- 
ered there.  Tbe  dally  business  amounted  to 
from  $1,200  to  $1,600.  There  were  from  10 
to  16  employte  in  the  establishment  About 
8  o'clock  in  the  morning  one  man  put  upon 
the  board  the  entries  for  the  day.  Some  bet- 
ting was  done  In  tbe  morning.  Six  or  dght 
of  tbe  employte  came  about  8  o'clock  in  the 
morning,  the  rest  about  12,  Tbe  crowd  left 
about  7  o'dock.  The  cashier  stayed  to  finish 
up  his  accounts.  The  room  was  then  swept 
and  scrubbed  every  ni^t  and  a  watchman 
left  in  charge  until  morning.  "Thure  were 
several  desks  and  other  furniture  In  the 
room,  for  use  in  the  business,  all  of  which 
were  placed  there  for  the  purpose  of  carry- 
ins  ofi  the  business  permanently.  The  em- 
ployes were  employed  in  March,  with  no 
fixed  time  of  employmwt  For  a  time  they 
were  paid  every  three  days,  but  after  that, 
for  convenience,  they  were  paid  dally,  so 
that  each  day's  business  would  show  for  It- 
self. The  house  was  operated  continuously 
In  this  way  dnring  tbe  whole  time  covraed 
by  the  four  indictments,  without  any  change 
in  its  furnishings  or  tbe  mode  of  doing  bnsl> 
ness.  It  waa  never  vacant  ttam  bdng  a 
man  there  every  night  and  it  waa  dearly  la- 
tended  as  a  continuous  thing  from  tbe  time 
U  was  opened.  No  new  iwipn't  was  snbsc- 
quently  given. 

Under  this  evidence  the  keeping  of  the 
bouse  was  a  nuisance  maintained  uninter- 
ruptedly, and  was  plainly  a  continuous  of- 
fense from  the  time  It  was  opened  until  the' 
finding  of  the  Indictments.  The  commtm- 
wealth  could  not  arbltiarlly  split  up  a  otw- 
tinuotis  offense,  and  make  what  was  done  In 
April  one  offense,  what  was  done  In  May  a 
second,  what  was  done  In  June  a  third,  and 
what  was  done  In  July  a  fourth.  If  It  could 
do  this,  it  might  farther  have  spilt  the  of- 
fense np,  and  made  each  week  the  sutaftac^ 
of  a  separate  indictment,  or  followed  a 
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other  arbltrorr  diTlalon  of  the  time.  The 
rule  of  law  Is  elemeDtary  that  a  single  cause 
of  action  cannot  be  split  so  as  to  be  the 
subject  of  two  suits.  Freem.  Judgm.  S  238. 
The  rule  In  criminal  prosecutions  Is  thus 
stated  in  Freem.  Judgm.  S  225:  "The  con- 
viction of  an  offense,  like  the  recovery  of 
Judgment  In  a  civil  action.  Is  a  bar  to  any 
further  prosecution  based  on  the  same  cause 
of  complaint  The  queatlon  often  arises 
whether  the  offense  of  which  one  Is  ac- 
cused Is  not  a  part  of  an  offense  of  which 
he  has  already  been  convicted,  and.  If  so, 
whether  the  whole  crime  Is  not  merged  in  the 
former  conviction;  for  the  same  offense  can- 
not be  split  Into  parts,  and  made  to  sustain 
two  or  more  convictions  of  the  same  per- 
son." In  Ee  Snow,  120  U.  S.  274,  7  Sup.  Ot 
556.  30  L.  Ed.  658,  three  Indictments  were 
returned  against  the  defendant  under  the 
act  of  congress  providing  that,  if  a  male 
person  cohabits  with  more  than  one  woman, 
he  shall  be  detioed  gaUty  ot  a  misdemeanor. 
The  indictments  were  just  alike  In  all  re- 
spects, except  that  each  covered  a  different 
period  ot  time.  The  first  charged  a  contlnu* 
ouB  offense  from  the  lat  day  of  January  to 
the  Slat  day  of  December,  1883;  the  second 
charged  the  same  offense  with  the  same  wo- 
men from  January  1,  188^  to  December  31, 
1884;  the  third,  from  January  1,  1885.  to 
December  1«  1S8B.  He  wks  convicted  under 
each  of  the  Indictments,  and  bis  punishment 
under  each  -ma  fixed  at  a  fine  of  |300  and 
ImivlBonment  for  ^x  months.  The  convic- 
tion under  one  Indictment  was  held  a  bar  to 
a  ];nw8ecution  under  the  others.  The  coart 
flidd:  "The  dlvlalmi  of  the  two  years  and 
eleven  mmths  Is  wholly  arbitrary.  On  the 
same  principle  there  might  have  been  an  in- 
dictment eoTering  each  of  the  thirty-fire 
mcmtha,  with  imprisonment  for  seventeen 
years  and  a  half,  and  fines  amounting  to 
910,500,  ot  even  an  indictment  covering  erery 
week;  with  imprisonment  for  seventy-foar 
years,  and  fines  amounting  to  $44,400,  and 
so  on.  ad  Infinitum,  for  amalier  periods  of 
time.  It  Is  to  prevent  such  an  application  of 
penal  laws  that  the  nde  has  obtained  that 
a  continuing  ottesue  of  the  chAracter  of  the 
one  In  ^Is  case  can  be  committed  but  once, 
ft»r  the  purposes  of  Indictment  or  prosecu- 
tion, prior  to  the  time  the  prosecution  is  iDr 
stituted.  Here  each  Indictment  charged  un- 
lawful cohabitation  with  the  same  sevm 
women;  all  the  lndletm«its  were  found  at 
the  same  time,  by  the  same  grand  Jury,  and 
on  the  testimony  of  the  same  witnesses,  cov- 
ering a  continuous  period  of  thtr^-flve 
months;  and  It  was  the  mere  wlU  of  the 
grand  Jury  which  divided  the  time  amoi^ 
three  indictments,  and  stopped  short  of  di- 
viding It  among  thirty-fire,  or  one  hundred 
and  fifty-two,  or  eren  more."  In  State  t. 
Llndley,  14  Ind.  480,  the  defendant  was 
charged  vrith  keeping  a  gaming  house  on 
July  27,  1858,  and  on  divprs  otho*  days 
befwe  that  day.  In  bar  of  tlie  Eo^ecutlon 


he  relied  on  a  pcerlous  con^ctlon  for  keep- 
ing the  same  house  as  a  gaming  house  from 
July  28,  1858.  to  November  27,  1S5&  The 
court  said:  "Keeping  a  gamldg  houae  may 
be  a  continuous  act,  and  all  the  time  during 
which  a  given  house  *1b  continuously  thus 
kept,  prior  and  up  to  the  prosecution  for  the 
keeping,  constitutes  one  Indivisible  offense, 
which  can  be  punished  but  in  a  single  pros- 
ecution. Like  a  dvU  cause  of  actlMi,  tt 
cannot  be  a^it  iqp  in  the  prosecution  of  it 
But  one  penalty  can  be  assessed."  So,  In, 
TT.  S.  V.  Burch,  1  Cranch,  G  a  36,  Fed.  Cas. 
No.  14.6S3,  it  Is  said:  "The  keeping  of  a 
disorderly  house  Is  a  single  offense,  and  one 
conviction  is  a  bar  to  a  prosecution  for  keep- 
ing a  disorderly  house  at  any  time  prior  to 
the  finding  of  the  Indictment"  In  Freeman 
V.  State,  110  Ind.  601,  21  N.  B.  1101.  at  the 
March  term,  1889,  the  grand  Jury  returned 
at  the  same  time  two  Indictments  against 
the  defendant  for  keeping  a  house  of  ill 
fame.  The  first  charged  the  offense  to  have 
been  committed  on  January  8,  1888;  the  sec- 
ond, on  February  11,  1888.  The  defendant 
was  tried  and  convicted  under  die  second 
indictment.  She  was  then  placed  on  trial 
under  the  first,  and  set  up  the  former  con- 
viction. The  proof  showed  that  both  the  bi- 
dlctments  were  for  the  continuous  keeping 
of  the  same  house.  The  plea  was  held  good. 
The  court  said:  **The  (rffense  charged  is  a 
continuing  one.  A  conviction  might  have 
been  obtathed  under  either  of  the  Indlct- 
menta  by  proof  of  the  keeping  of  the  bouse 
at  any  time  prior  to  the  finding  and  return- 
ing of  the  indictment,  and  not  b^nd  the 
time  fixed  by  the  statute  of  limitation.  The 
crime  charged  Is  the  continuous  keeping  of 
the  same  house.  The  same  proof  was  admis- 
sible under  the  one  Indictment  as  the  other." 
Section  128  of  our  Criminal  Code  of  Practice 
reads:  "The  statement  In  the  Indictment  as 
to  the  time  at  which  the  ottease  was  commit- 
ted Is  not  material,  further  than  as  a  state- 
ment that  It  was  cnumltted  before  ;aie  time 
of  finding  the  indictment,  unless  the  time 
be  a  material  Ingredient  in  the  offense."  In 
(Sndnnati  B.  Co.  v.  Com..  80  Ky.  187,  the  de- 
fendant was  charged  with  a  common  nui- 
sance committed  on  October  16,  1880.  The 
court  said:  "The  ctnnmonwealtfa  was  not 
confined  to  the  day  alleged  In  the  Indict- 
ment but  had  the  right  to  prore  the  com- 
mission of  the  offense  on  any  day  within 
twelre  months  before  the  finding  of  the  in- 
dictment** The  same  role  was  followed  in 
the  subsequent  case  of  Chesapeake  &  O.  R.  Co. 
V.  Com..  8S  Ky.  368,  11  8.  W.  87.  Time  here 
was  not  a  material  Ingredient  In  tile  offense. 
The  Indictments  being  all  precisely  the  same, 
except  as  to  the  statement  of  the  time  at 
which  the  offense  was  committed,  under  any 
one  of  them  the  defendant  might  bare  been 
convicted  and  punished  for  tiie  whole  time 
that  be  had  kept  tiie  house  prior  to  the  find- 
ing of  the  Indictments.  In  Bish.  Or.  taw,  | 
1053,  the  rule  applicable  in  such  cases  Is 
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fbne  stated:  "The  test  Is  wbetber,  if  w&at  Is 
set  out  In  the  second  Indictment  had  been 
proved  under  the  first,  there  could  have  been 
a  conviction.  When  there  could,  the  second 
cannot  be  maintained.  When  there  could 
not.  It  can  be." 

It  follows,  therefore,  that  the  court  belov 
erred  In  disregarding  the  plea  of  former  con- 
viction, and  that  on  the  evidence  he  should 
have  sustained  the  plea  and  dismissed  the 
prosecution.  It  la  due  the  court  below  to 
say  that  he  followed  in  his  ruUnffS  Com.  v. 
Bespass  (Ky.)  50  8.  W.  649.  That  case  is 
rested  on  Uie  ground  that  the  proof  there 
failed  to  bring  it  within  the  rule  referred 
to,  and  so  far  as  It  la  In  ctmfllct  with  this 
opinion  It  is  overruled. 

Wtiere  the  defendant  has  been  foand  gailty 
under  an  Indictment  for  nuisance,  the  court 
may  by  proper  orders  require  It  to  be  abated. 
Bollinger  v.  Com.,  16  Ky.  Law  Rep.  395: 
Bish.  Cr.  Law,  }  1079.  And  if.  after  the  In- 
dictment Is  found  against  him.  the  defend- 
ant continues  to  maintain  the  nuisance,  he 
may  be  subsequently  indicted  for  its  con- 
tinuance after  the  finding  of  the  former  In- 
dictment; for  proof  of  this  could  not  be 
used  to  secure  a  conviction  under  that  In- 
dictment, and  prosecution  for  an  offense  can- 
not operate  as  a  -licence  to  continue  It  The 
state  has,  therefore,  an  adequate  remedy  for 
the  suppression  of  such  offenses,  without 
splitting  them  up  in  different  prosecutions, 
all  begun  at  the  same  time,  as  was  done  In 
this  case.  Judgment  reversed,  and  cause 
remanded  for  further  proceedtaigi  consistent 
with  this  opinion. 

GUFFY.  J.,  dissents. 


PUCKBTT  et  al.  v.  SNIDBB  et  al.i 
(OouH  of  Appeals  of  Kentu<^.  March  12. 
1901.) 

INTOXICATING  LIQUORS— LOCAL  OPTION— PE- 
TITION FOR  ELECTION  —  FIXING  OP  TIME — 
SLECnON  OFFICBIRS  —  PUBUG  ANNOUNCB- 
HBNT  OF  RESULT- FAILURE  TO  DESTROY 
UNVOTED  BALLOTS. 

1.  The  fact  that  the  patttiota  to  the  county 
judge,  under  Ky.  St.  |  for  an  election  to 
take  the  senae  of  the  voters  of  a  precinct  as 
to  the  sale  of  IlqQor  ther^n,  did  not  name  a 
date  for  the  election,  did  not  invalidate  the 
election. 

2.  The  count7  judge  had  power  to  fix  any 
day  for  the  election,  not  earlier  than  00  days 
after  the  application  was  lodged  with  him. 

3.  It  was  proper  for  the  county  Judge  to  ap- 
point s|>eciar<OTC6rB  to  hold  the  election,  as  the 
spirit  at  the  statute  requires  a  division  of  the 
offlcers  between  the  parties  favoring  the  sale 
of  liquor  and  those  oppo«ed  to  it. 

4.  It  was  ^per  that  the  order  for  the  elec- 
tion sbonld  be  directed  to  the  sheriff  of  the 
county,  whose  duty  It  was  to  give  notice  there- 
of. 

5.  In  the  abseuce  of  evidence  to  tbe  contrar 
ly.  It  will  be  presumed  that  the  result  of  the 

election  was  publicly  announced  by  one  of  the 
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judges  at  the  close  of  the  polli,  as  required  br 
the  statute. 

6.  The  requirement  of  the  statute  that  the 
unvoted  ballots  shall  be  destroyed  is  directory 
merely,  and  a  failure  to  comply  with  it  does 
not  invalidate  the  election. 

7.  As  the  statute  provides  tor  a  contest  of 
such  an  election,  that  remedy  Is  ezclnsive,  and 
an  action  does  not  lie  to  have  the  election  and 
the  certificate  thereof  adjudged  void. 

Appeal  froiu  circuit  court,  Spencer  county. 

"To  be  officially  reported." 

Action  by  J.  M.  Packett  and  others  against 
Peter  Snider  and  others,  praying  that  a  local 
option  election,  and  the  certificate  thereof,  be 
adjudged  null  and  void.  Judgment  for  defend- 
ants, and  plaintiffs  qipeal.  Afilmied. 

a  O.  Gilbert,  for  appellants.  P.  J.  Fdne 
and  Wm.  Reaaor,  for  appeltees. 

OUFFY,  J.  It  appears  from  the  petition  In 
this  case  that  on  the  7th  June,  1897,  a  peti- 
tion was  presented  to  the  county  judge  <tf 
Spencer  county,  signed  by  the  voters  In  Bit. 
Eden  precinct,  exceeding  25  per  cent  thereof, 
petitioning  the  judge  to  make  an  order  direct- 
ing an  election  to  be  held  In  said  district  to 
take  the  mam  of  the  voters  upon  the  proposi- 
tion whether  or  not  spirituous,  vinous,  or  malt 
liquors  should  be  sold,  bartered,  or  loaned 
therein.  On  the  next  county  court  day  there- 
after the  said  county  judge  directed  Sheriff 
A.  J.  UasBle  to  open  a  poll  In  said  district  and 
bold  an  election  therein  on  August  7,  1897,  for 
the  purpose  of  taking  the  sense  of  the  voters 
hi  said  district,  and  on  said  day  appointed  offi- 
cers to  conduct  said  election.  It  further  ap- 
pears that  the  sheriff  gave  the  proper  notice  of 
said  election,  and  the  election  was  held  Au- 
gust 7, 1897.  and  at  the  dme  provided  tiie  can- 
vassing board  canvassed  the  returns,  and  are 
threatening  and*about  to  have  said  cerUficate 
spread  upon  the  order  book  of  the  Spencer 
county  court.  It  is  further  alleged  that  at  the 
July  term  certain  parties—not  the  ones  named 
in  the  order  of  appointment  for  officers— wm 
ttte  l^al  cfBcera  of  the  election,  having  been 
anointed  In  August,  1897.  The  return  of  the 
canvassing  board  showed  the  following  result: 
"In  favor  of  the  sale  of  liquor  Is  124.  Against 
the  sale  of  liquor,  141."  It  is  fnrthw  allured 
that  said  election  Is  null  and  void  for  many 
reasons.  First,  because  the  petition  In  writ- 
ing  did  not  name  or  state  therein  any  day  on 
which  the  election  was  to  be  held;  second,  be- 
caase  it  did  not  state  that  the  tiectim  should 
be  held  not  earlier  than  60  days  after  said  ap- 
plication Is  lodged  with  the  judge  of  said  court; 
third,  because  said  dectlon  was  hdd  on  a  day 
fixed  by  the  county  judge,  when  he  had  no 
authority  to  designate  August  7th.  or  any 
other  day;  fourth,  because  said  election  vras 
held,  in  viohitlon  of  law,  on  the  day  fixed  by 
the  county  judge  In  the  order  of  his  court  In- 
stead of  on  a  day  which  shotdd  have  been 
named  In  their  petition;  fifth,  because  the  elec- 
tion was  held  by  special  officers  ai^lnted  by 
the  Judge,  when  it  should  have  been  held  by 
the  regnUr  offleen  then  In  office;  Mzth.  te- 
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oaoM  ttae  n«tilt  of  the  «leeU«si  was  not  pub- 
Ucl7  asnoanced  In  front  of  the  voting  place; 
seventh,  becaase  the  ballots  remaining  unvoted 
were  not  destroyed  by  one  of  the  Judges  or  any 
other  person,  but  were  returned  to  the  county 
cleA.  The  prayer  of  the  petition  Is  that  the 
election  and  the  certificate  thereof  be  adjudged 
null  and  void.  It  further  appears  that  the  ap- 
pellants and  others  served  notice,  to  contest  the 
said  election,  bat  that  only  nine  of  the  con- 
testants were  citizens  of  the  aforesaid  pre- 
cinct. It  further  appears  that  the  notice  was 
not  served  within  10  days  after  the  vote  waa 
canvassed.  The  defendants  plead  in  bar  of 
this  action  the  attempt  to  contest  the  election, 
and  the  decision  of  the  canvassing  board  dls- 
tolsslng  the  omtest,  and  also  deny  the  Juris- 
diction of  the  conrt  to  grant  the  relief  prayed 
for.  The  reply  attempts  to  avoid  that  plea  by 
an  admission  of  the  attempt  to  contest,  but 
that  the  endeavor  to  contest  the  electfon  waa 
null  and  void  because  one  of  the  plaintiffs 
(Puckett)  was  not  at  the  time  a  dtiaen  of  Mt. 
Bden  prednct;  and  because  the  notice  was  not 
aetred  «d  the  county  judge  within  10  days 
after  the  final  action  of  the  examining  board, 
and  ttae  said  judge  and  justices  refused  to  hear 
and  determine  the  question  in  contest  except 
iipon  the  two  grounds  above  stated.  In  an 
amended  answer  the  defendants  deny  that  the 
result  of  Bald  Section  was  not  pubUcly  an- 
nounced In  front  of  the  voting  place  after  ttae 
dose  of  the  polls.  The  def«idantB  In  their  ra* 
joinder  denied  that  plaintiffs  did  not  contest 
Mid  election  on  Its  merits,  or  that  the  court 
bad  no  jurisdiction  of  the  person  or  ■abject- 
matter  attempted  to  be  presented  by  the  con- 
testants, and  now  presented  to  this  conrt  The 
omirt  upon  final  hearing  adjudged  that  plain- 
tiffs ate  not  entitled  to  the  relief  sought,  and 
dismissed  the  petition;  hence  this  appeal. 

Section  2564,  Ky.  St,  provides  for  elections 
to  be  held  to  determine  whether  or  not  spint- 
noDa,  vinons,  or  malt  liquors  shall  be  sold,  bar- 
tered, or  loaned  therein,  and  it  is  provided 
that  if  25  per  cent  of  the  votes  cast  .In 
such  prednct  at  the  last  preceding  general 
decUon  shall  be  signed  to  the  petition,  the 
jndge  at  the  next  regular  term  thereof  after 
receiving  said  petition  Shall  make  an  order  on 
his  order  book  directing  an  election  to  be  ta^ 
**aii  some  day  named  hi  said  petition,  not 
earlier  than  ^^ty  days  after  said  application 
la  lodged  with  the  judge  of  said  conrt,  which 
order  shall  direct  the  sheriff,  or  other  offleer 
of  said  county,  who  may  be  appointed  to  hold 
■aid  election,  to  open  a  poll  at  each,  and  all 
of  the  votli^  places  in  said  connty  •  •  • 
for  the  purpose  of  taking  the  sense  of  the  legal 
voters  of  said  comity  •  •  •  upon  flie  propo- 
sition whether  or  not  spirituons,  vinous  or  malt 
liquors  shall  be  sold,"  etc.,  therein.  Bectiw 
2666  [Hovldes  that  any  election  held  under  the 
local  option  law  may  be  contested,  and  sliall 
be  heard  and  determined  by  certain  county 
tUBsxxa,  who  are  by  law  tlie  board  of  contest 

As  to  the  first  ground  relied  on  In  this  ae- 
lion.  It  Ifl  suffldent  to  say  that  tlie  omlssloa 


of  the  petitioners  to  name  a  day  upon  vrtilcb 
the  election  should  be  held  did  not  Invalidate 
the  elecdoo,  and  the  same  maj  be  Mid  as 
(o  the  second  grotmd  relied  on. 

We  think  the  county  judge  had  power  to 
fix  any  day  not  earlier  than  00  days  after  the 
application  was  lodged  with  him,  whether 
such  day  or  any  day  was  named  In  the  peti- 
tion. This  being  true,  the  third  and  fourth 
grounds  relied  on  by  appellants  are  not  ten- 
able. 

The  fifth  reason  given  for  InviUldating  ttae 
election  was  because  said  electl(xi  was  held 
by  officers  ^ipointed  by  the  judge  to  hold 
said  election,  when  It  should  have  been  by 
the  regular  ofl3cers  then  In  office.  We  are 
inclined  to  the  opinion  that  It  waa  proper 
for  the  county  judge  to  appoint  special  of- 
ccrs  to  bold  said  election,  for  ttae  reason  ttaat 
the  spirit  If  not  the  lettw,  of  the  stetute  re- 
quired a  division  of  the  officers  between  ttae 
parties  favoring  ttae  sale  of  liquor  and  those 
OK>osed  to  it  If  the  regular  county  officers 
for  that  precinct  had  been  directed  to  hold 
the  election,  It  might  have  happened  thai 
they  would  all  have  been  In  favor  of  ttae 
sale,  or  ail  against  It  And  the  manifest  In- 
tention of  the  law  seems  to  be  ttaat  ttae  order 
directing  an  election  to  be  held  should  bave 
been  directed  to  the  sbwiff  of  the  county, 
whose  duty  it  was  to  give  requisite  notice 
thereof,  which  it  Is  admitted  he  did  give. 

The  sixth  ground  is  becaase  the  result  of 
the  election  waa  not  publicly  announced  by 
one  of  the  judges  at  the  close  of  the  polls, 
and  this  ground  is  controverted  by  ttae  de- 
fendants, and  no  proof  Introduced  upon  ttae 
question,  and  the  presumption  is  that  the 
officers  discharged  ttae  statutory  duty  requir- 
ed. But,  even  if  sucta  announcement  waa 
not  made,  ttae  election  would  not  thereby  be 
invalidated. 

The  seventh  objection  Is  ttaat  the  ballots 
unvoted  were  not  destroyed,  but  were  re- 
turned to  the  county  clerk.  Such  failure 
could  not  invalidate  the  election.  The  provi- 
sions of  the  statute  which  it  Is  alleged  were 
not  observed  were,  as  we  think,  directory, 
and  ought  always  to  be  obeyed,  but  the  fail- 
ure to  observe  the  same  would  not  necessari- 
ly invalidate  the  election.  It  was  held  in 
Anderson  v.  Winfrey  that  mere  Irregulari- 
ties uiran  the  part  of  election  officers,  or 
their  omission  to  observe  smne  merely  di- 
rectory provisions  of  the  Isw,  will  not  vitiate 
the  poll. 

It  is  the  contention  of  appellees  that  the 
only  remedy  open  to  the  appellante  was  to 
contest  the  election  as  provided  by  stetute. 
It  was  decided  in  RusseU  v.  Road  Co.,  13  Buata, 
807,  ttaat  when  a  stetute  has  created  a  new 
right  and  has  also  prescribed  a  remedy  for 
the  enjoyment  of  a  right  he  who  dalms  the 
right  must  pursue  the  stetute  remedy.  It 
was  also  said  In  the  case  of  Kentui^  Riv- 
er Nav.  Co.  V.  Com.,  13  Bush.  436,  that 
whenever  a  statute  creates  a  right  and  pro- 
vides a  rooMdy,  that  rmnedy  can  alone  be 
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mads  available.  lo  tbe  case  of  Stlae  t.  Ber- 
ry. M  Ky.  as,  27  &  W.  809,  this  cotirt  bad 
undar  consideration  a  enlt  In  wblcb  It  was 
■ought  to  tiuBtlon  the  right  af  Berry  to  bold 
the  office  of  mayor  of  tbe  city  of  Newport. 
The  law  aathwlsed  a  contest  for  the  office 
la  BDcb  cues.  Stlne  gave  notice  of  contest, 
but  afterwards  withdrew  the  same,.and  in- 
stituted an  action  against  appellee  for  the 
usurpation  of  aa  office.  Tbe  court.  In  dis- 
cussing tbe  question,  said:  "It  is  insisted 
that  the  manner  of  conteetlng  city  elections 
provided  by  tbe  city  charter  Is  merely  cumu- 
latlTe,  and  tbe  action  In  ordinary,  in  Uen  of 
the  writ  of  quo  warranto,  may  be  maintain- 
ed. W«  naderatand.  and  so  adjudge,  that 
the  statute  in  r^^ard  to  contesting  elections 
tar  state  and  county  <^ces  Is  excltialTe,  and 
that,  when  a  mode  of  contest  Is  provided 
In  a  city  charter  for  contesting  tbe  elec- 
tion of  elty  officers.  It  excludes  any  other 
ronedy."  It  was  b^d  In  Wilson  r.  Hlnes 
iSj.)  afi  S.  W.  627,  87  3.  W.  14».  that  tbe 
contesting  beard  Is  clothed  with  full  power 
and  amirie  Mtberlty  to  consider  ai^  ques- 
tion that  Is  a  ground  of  lawful  contest  It 
■eema  to  as  that  tbe  only  ramedy  open  to 
appcilants  was  a  contest  as  provided  by  the 
statute  hereinbefore  referred  to.  It  is  evi- 
dent fsom  the  pleadings  and  exhibits  In  this 
cauae  that  tbe  jdection  was  In  fact  held,  and 
there  is  nothing  to  Indicate  that  there  was 
any  fraud  or  misconduct  upmi  tbe  part  of 
tbe  officers,  petitioners,  or  canvassing  board. 
It  is  not  pretended  that  a  majmrlty  of  thp  le- 
gal voters  in  tbe  district  voting  at  tbe  dec- 
tl«i  did  not  vote  against  the  sale  of  Uquore, 
ete.  For  tbe  nasoifs  Indicated,  tba  Judgment 
Is  afBrmsd. 


WHira  V.  L0T7ISTILLB  &  M.  B.  00.> 

<OMirt  of  Appeals  of  Kentw^.  March  12. 
UNXL) 

APPEAL  AND  BRROR-BtLL  Of  BXCBPTIONS- 
QDSSTI0N8  FOR  RBVISW. 

1.  In  tbe  absence  oC  a  IxiU  of  exc^^ons.  it 
will  be  presumed  that  a  pereoiptoty  instrnction 
for  defendant  was  proper;  the  j^eadings  be- 
ing snfDdent  to  snpport  the  Judgment. 

2.  An  order  made  bj  the  court  of  appeals  be- 
fore  tbe  snbmissitHi  of  the  appeal  striking  tbe 
bill  of  exceptions  from  the  record  will  not  be 
reviewed  on  the  Bnal  bearing  of  the  appeal,  es- 
pedslly  as  more  than  five  ynrs  elapsed  after 
the  mmott  for  a  new  trial  was  made  before  it 
was  orsfraled. 

.^^eal  from  dreiilt  court.  JefCenon  county, 
common  pleas  division. 

"Ndt  to  bfi  officially  reported." 

Action  by  Fotmtaln  T.  Wblto  against  the 
Louisville  ft  Nasbvine  Railroad  Ocnnpany  to 
recover  damages  fo^  personal  Injuries.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Bennett  H.  Tonng,  for  appellant  Edward 
W.  Hlnes  and  I^Ueton  Cooke,  for  appellee. 


*  Reported  Mwwd  W.  Ht&M.  Beq.,  of  Uw 
nwkfott  bsr,  ssd  tormvir  state  cesoniM>, 


OUFFY,  J.  The  substance  of  the  plalnr 
tiff's  complaint  Is  that  he  was  employed  by 
the  defendant  to  perform  certain  labor  in  de- 
fendant's shop,  and  that  the  defendant,  by 
willful,  groea,  and  utter  disregard  of  his  safe- 
ty, undertook  to  perform,  and  did  perform, 
in  said  Bboj),  a  short  distance  from  where 
plaintiff  was  at  work,  extraordinary  work, 
which  was  far  more  dangerous  to  the  person 
employed  than  was  usual  and  ordinary  work 
done  therein,  and  that  said  work  was  per- 
fofmed  negligently,  carelessly,  and  with  will- 
ful and  gross  negligence  and  carelessness, 
whereby  he  was  seriously  injured,  the  de- 
tails of  which  were  properly  set  out  In  the 
petition.  Tbe  answer  of  defendant  is  a  tra- 
verse of  the  averments  of  the  petition.  The 
answer  also  contained  a  plea  of  contributory 
negligence.  Tbe  reply  traversed  the  contrib- 
utory negligence.  At  the  conclusion  of  plain- 
tiff's testimony  the  court  Instructed  the  Jury 
peremptorily  to  find  for  the  defendant  which 
vras  accordingly  done.  On  the  10th  of  Siarch, 
1894.  plaintiff  filed  grounds  and  entered  mo- 
tion for  a  new  trial,  which  motion  appears  to 
have  been  overruled  June  10,  1809,  and  time 
given  to  tbe-8tta  of  July,  1899.  to  prepare  and 
tender  bill  ot  exceptions,  and  tbe  said  bill 
was  presented  and  filed  June  24,  1899.  It 
further  appears  that  on  March  10,  1900,  tbe 
bill  of  exceptions  was  stricken  from  the  rec- 
ozd  by  this  court  and  on  Uardi  I7th  this 
cause  was  submitted.  Tbe  bill  of  ezcepttons 
having  been  strlclten  from  the  record,  there  Is 
nothing  before  us  but  the  pleadings,  and  the 
only  question  before  us  for  decision  la  wheth- 
er tbe  pleadings  snpport  tbe  Judgment  The 
answer  being  a  traverse  of  tba  averments  of 
tbe  petition,  and  thwe  being  no  evidence  be- 
fore ns,  the  presumption  must  be  that  the 
p«emptory  Instruction  was  proper.  We  are 
not  disposed  to  review  the  former  ordw  of 
this  court  as  to  the  propriety  of  excloding  tbe 
bill  of.  exertions.  Especially  Is  this  so  in 
view  of  the  great  delay  In  disposing  of  tbe 
motion  for  a  now  trlaL  Ju<U;ment  afflrmsd. 


8T0BY  et  aL  V.  STOBT  et  al.> 
(Oonrt  oC  Appeals  of  Kentucky*  Mar^  IS, 
190U 

OONXRACT  TO  HAKB  FROVISIOIC  BT  WIU<- 
STATUTS  OF  UMITATIONS  —  8TATUTB  OF 
FRAUDS-^TRANSACnON  WITH  PBRSON  SIHOB 
DE0BA8BID  —  DECI4ARATIOMS  Of  POOBAflOD 

PBRSON. 

1.  A  cause  of  action  does  not  accrue  upon  a 
contract  to  make  provision  for  another  by  will 
Dnti)  the  death  of  the  ohlleor,  and  the  statute 
of  Umitatlons  does  not  besm  to  run  until  that 
time. 

2.  Such  a  contract  Is  not  within  the  statute 
of  frauds,  as  the  event  upon  wliich  It  depends 
may  happen  within  a  year. 

8.  Tbe  claim  of  each  of  sevenil  persoas  under 
a  contract  to  provide  for  them  by  will  Is  sep- 
arate and  distinct,  and  each  may  testify  fOr  the 
otbws  aa  to  the  transaction  with  the  oblisor, 
since  deceased,  though  all  are  aasertina  their 
dalms  in  the  same  action,  the  action  being  one 

^Rmrtad  by  Mward  W.  RIdm,  Isa.,  sC  tbs 
fnwUert  kar.  sad  fwaiwly  stats  rapostar. 
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to  settle  the  estate  of  the  obligor;  bat  sach 
teetimonr  will  not  be  allowed  to  control  when 
It  Is  contraiT  to  tbe  sabseqaent  conduct  of  the 
parties,  and  is  ootw^hed  by  the  dnnunstances 

of  tbe  caee. 

4.  Where  illegitimate  Bone  who  had  lived 
with  their  putative  father  before  arrlTiDg  at 
age  continued  to  live  with  and  work  for  him 
after  that  time,  permitting  him,  at  his  reqoeet, 
to  keep  their  earnings,  he  assanng  them  that  it 
would  be  better  for  them  in  tbe  end,  his  dec- 
larations as  to  what  he  owed  them  will  be 
made  tbe  basLs  of  a  settlement  after  his  death; 
the  sons  having  kept  no  acconnta,  le&vlng  the 
whole  matter  to  tb«r  father. 

Appeal  from  circuit  court,  Fleming  coonty. 

"Not  to  be  officially  reported." 

Action  by  Newton  Story,  executor  of  Me- 
sback  Story,  against  America  Story  and  otb- 
erB.  for  a  settlement  of  the  estate  of  plaln- 
tlfTs  testator.  Judgment  rejecting  claims  of 
America  Story  and  others,  ami  they  appeaL 
Reversed. 

O.  A.  Oaasldy,  J.  D.  Pumphrey,  and  B.  S. 
Grannla,  for  appellants.   W.  O.  Bearing,  for 
appellee  executor.  A.  M.  J.  Cochran,  for 
pellee  banks. 

HOBSON,  J.  Meehack  Story  died  on  Au- 
gust 20,  18^  a  resident  of  Fleming  county, 
Ey.  By  his  will,  made  ]tut  before  he  died, 
he  simply  appointed  the  appellee  Newton 
Story  his  executor,  requesting  that  he  be 
allowed  to  qualify  without  bond.  The  tes- 
tator was  a  bachelor,  and  owned  considera- 
ble property.  Tbe  executor  qualified,  and  lu- 
Btituted  this  action  for  the  settlement  of  tbe 
estate.  Appellant  America  Story  filed  her 
answer  and  cross  petition,  alleging  that  she 
was  bom  a  slave,  the  property  of  Sampson 
Green;  that  some  time  In  1855  the  testator 
hired  her  from  her  master,  and  she  remained 
with  blm  until  the  year  1861;  that  during 
this  time  8h,e  gave  birth  to  three  Illegitimate 
children  by  the  testator;  that  in  1861  be 
parcbased  her  and  the  three  dbildren  from 
Green,  and  she  afterwards  gave  birth  to  three 
other  children  by  blm  while  bis  slave;  that 
she  was  then  emancipated,  end  after  her 
emancipation  gave  blrtti  to  three  more  chil- 
dren; that  after  the  birth  of  the  eighth  child 
she  was  about  to  take  bastardy  proceedings 
against  Story,  and  in  settlement  of  this  mat- 
ter a  contract  was  made  between  him  and 
her  by  which  be  was  to  have  the  custody  and 
control  of  all  her  children  until  each  was 
of  age,  and  in  consideration  of  tblsi  and  her 
taking  no  proceedings  against  blm,  and  of 
the  labor  of  the  children,  be  agreed  at  his 
death  to  make  a  certain  provision  for  her 
and  each  of  the  nine  children,  amounting  to 
about  $2,200  for  her,  and  from  $2,000  to  $4,- 
000  for  each  of  the  children.  Two  of  the 
nine  children  died  before  tbe  testator.  Six 
of  tbe  others  also  filed  claims  against  tbe 
estate,  setting  up  tbe  same  facts  as  set  up 
by  their  mother.  One  son,  named  Lee,  had 
left  the  testatw  when  of  age.  The  other 
three  lioys,  Frank,  Tom,  and  Ben,  bad  re- 
mained with  blm  and  worked  for  blm  after 


becoming  of  age.  They  claimed  that  he  had 
not  paid  them  for  their  services,  and  owed 
them  a  large  balance  also  on  this  account,  in 
addition  to  the  amount  coming  to  them  xuider 
tbe  contract  with  their  mother.  One  daugh- 
ter. Lizzie,  now  Gray,  presmted  no  claim. 
Tbe  executor  denied  tiie  existence  of  thp 
contract  alleged,  and  pleaded  IlmltatitHi  and 
the  statute  of  frauds.  He  alao  denied  that 
the  testator  was  in  debt  In  any  way  to  the 
three  sons  for  labor  after  they  became  of 
age.  The  case  was  referred  to  the  master 
commissioner,  who  allowed  appellants'  claims, 
but  on  exceptions  to  bis  report  the  court 
below  dismissed  them  all. 

The  proof  ahows  very  clearly  tbe  Cacts 
set  out  In  the  answer  as  to  the  birth  of  tbe 
children  to  be  true,  and  that  the  testator  al- 
ways recognized  them  as  his  children.  It 
also  shows  that  tbe  bastardy  proceeding  was 
contemplated,  and  that  some  kind  of  con- 
tract or  agreement  was  reached  by  which 
the  matter  was  settled.  The  court  below 
properly  held  that  neither  the  statute  of 
llmitstions  nor  tbe  statute  of  frauds  ap- 
plied. The  contract  was  to  be  complied  with 
by  a  proTlBlon  at  tbe  death  of  the  testator, 
and  the  cause  of  action  upon  it  did  not  ac 
crue  until  then.  It  is  also  well  settled  that, 
where  a  contract  depends  upon  an  event 
that  may  happen  within  a  year,  it  ie  not 
within  the  statute  of  frauds^  although  the 
parties  may  In  fact  contemplate  that  tbe  con- 
tract will  probably  extend  over  a  considera- 
ble, length  of  time. 

It  is  eamestiy  insisted  for  appellee  that  all 
the  appellants  claim  under  the  same  con- 
tract, and  that  therefor^  none  of  them  can 
testify  as  to  it,  even  In  behalf  of  oae  <a  his 
co-appellants,  for  tbe  reason  that.  If  this 
is  allowed,  each  will  thus  be  enabled  in 
substance  to  testify  for  himself.  But  tbe 
claim  of  each  of  the  appellants  is  separate 
and  distinct.  They  happen  all  to  be  In  tbe 
same  action  only  because  a  suit  has  been 
brought  to  settle  the  estate.  If  each  of  tbe 
^p^ants  had  Instituted  a  separate  action 
against  tbe  executor,  setting  np  the  same 
facts  as  he  now  alleges  in  bis  separate  an- 
swer and  counterclaim,  It  could  not  be  main- 
tained that  bis  brothers  and  sisters  on  tbe 
trial  of  that  case  would  not  be  competent 
witnesses  for  him,  because  they  had  similar 
suits  against  the  executor.  The  objection 
would  go  to  their  credibility,  and  not  to  their 
competency.  This  was  determined  by  this 
court  in  Beach  v.  Cummins'  Ex'x,  18  S.  W. 
860,  on  an  Issue  very  similar  to  the  one 
before  us,  and  upon  a  reconsideration  of  the 
question  we  adhere  to  the  rule  there  an- 
nounced. The  court,  therefore,  erred  In  sus- 
taining the  exceptions  of  appellee  to  this  tes- 
timony. But,  while  the  testimony  la  com- 
petent it  must  be  taken,  when  the  mouth  of 
the  adverse  party  is  closed  In  death,  with 
considerable  allowance  for  defect  of  mem- 
ory after  so  great  a  lapse  of  time,  and  the 
natural  coloring  from  self-interest  Such  tea- 
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Hmoaj  cannot  tw  allowed  to  control  whea 
It  1*  contrary  to  tlie  Bobaeqaeat  conduct  of 
tlie  partiea,  and  Is  ontwelebed  by  tbe  dr- 
conuBtancea  In  tbe  case.  Without  extending 
thlB  opinion  -with  a  dlsciualfHi  of  the  testl- 
mmy  In  the  Tolnmlnona  record  before  oa, 
we  conclude,  from  all  the  evidence  and  all 
tbe  dreumatancea.  that  the  contract  waa 
tbat  Story  would  take  care  of  America  aa 
long  aa  he  livedt  and  provide  a  home  for 
ber  at  hia  death;  that  he  would  also  take 
care  (tf  tibe  children  and  bring  them  np;  and 
tbat  be  waa  to  have  their  labor  until  they 
were  of  age^  We  think  that  tbe  evidence^ 
tal»n  aa  a  wbol^  doea  not  Justify  ua  In  oon- 
dndlng  that  there  waa  any  obligation  aa- 
aomed  blm  beyond  this,  and  that,  while 
be  contemplated  prorldlng  for  these  children 
by  hia  wilU  he  at  no  time  rdlnanlBbed  bis 
right  to  dlapoae  at  hia  property  as  he  pleaaed, 
and  aa  subsequent  events  might  render  ad- 
ilaable,  in  hia  judgment  It  ftdlowa,  there- 
f era,  tbat  tbe  court  below  did  not  ere  bi  re- 
jecting the  dainu  of  all  tbe  appdlanta  ex- 
cept America  Stwy,  under  the  contract  al- 
leged to  have  beoL  made  by  her  with  the  tea- 
lator.  As  to  her,  the  alleged  contract  to  be 
paid  9U)Q0  in  caah  la  mt  austalned  by  the 
evidence,  but  her  claim  of  $1,200  for  her 
life  interest  in  the  126  acrea  «f  land  upon 
which  tbe  testator  bad  settled  her  la  sua- 
tslned  by  tbe  evidence^  and  ahonld  have  been 
allowed. 

AivaUant  Fxank  Story  clalma  a  debt  against 
tbe  testator  amounting  to  something  like 
$6^000^  tor  pCTBonal  aervlcea,  caab,  and  wheat, 
tobacco,  cattle,  and  other  things  sold  him. 
Appellant  Thomaa  J.  Story  baa  a  almllar 
dalm  amounting  to  ¥2,776;  and  appellant 
Ben  Story,  a  claim  for  IS12.  Tbe  testator 
treated  these  men  aa  his  sons.  They  worked 
tot  him,  and  at  hia  request  allowed  him  to 
keep  tbe  imney.  upon  his  promise  that  be 
would  take  care  of  It  for  them,  and  tbat  in 
the  end  they  would  thus  be  better  off.  They 
kept  DO  account  ot  the  mattera,  but  left  all  title 
to  thitf r  father,  who  seems  to  have  exorcised 
a  atrong  paternal  Influence  over  them  up  to 
tbe  time  ot  hia  death.  Under  such  drcum- 
stanoea,  we  know  of  no  better  baste  on  which 
to  aetUe  theoe  dalma  than  the  dedaratlonB 
of  tbe  testator.  It  appears  from  Ote  proof 
tbat  Frmnk  bad  wwked  tor  blm  or  lived  with 
him  ^etty  much  aver  slnee  he  was  of  age. 
Frank  la  now  40  years  of  agb.  Some  years 
ago  he  bought  a  farm,  known  aa  the  "Pep- 
per Flaoe,"  tOff  $8,000^  with  the  aanctlfm  ot 
the  testator,  who  then  declared  to  a  number 
<^  peraona  that  he  bad  in  his  hands,  ot 
Frank'a  money,  more  than  enough  to  pay 
for  the  place.  Only  1600  of  thia  money  baa 
been  paid,  and  for  this  a  note  waa.  executed 
by  tbe  teatator  to  Frank.  The  court  below 
aUowed  Frank  the  $600,  but  be  should  also, 
in  addition,  have  allowed  him  the  balance 
at  tbe  9i,W0t  or  ^fiOO  more  tban  was  al- 
lowed hbn.  Proof  (tf  almllar  character  atiowa 
tbat  the  testator  admitted  Indebtedness  on 


his  part  to  Tom  Story  in  ttie  sum  of  $1,600, 
and  to  Ben  In  tbe  amn  ot  $600.  Tbe  court 
below  should  have  allowed  Tom,  under  tiie 
evidence,  <m.  tala  dalm,  $1,S00,  and  Ben  $000. 
limitation  does  not  bar  these  claims;  for 
the  testator  admitted  their  Justice,  ss  well 
aa  tiie  amount  due,  itiiortiy  before  hia  death. 
The  evidence  does  not  warrant  any  allow- 
ance to  appellant  Lee  Story  im  hia  claim. 
He  left  hia  father  when  of  age,  and  the  tea- 
tator often  spoke  ot  the  difference  in  his 
conduct  and  tbat  ot  tbe  other  three  8<ms,  and 
the  cmaequent  dlfloence  there  would  be  In 
the  Old  in  thdr  pecuniary  condltkn.  The 
Judgment  anwaled  from  Is  afflnned  aa  to  Lee 
Story,  Ziinle  Tabor,  and  Lula  Turner;  but  it 
revmed  as  to  America  Story,  Frank  Story, 
lliomaa  J.  Story,  and  Ben  Stoxy,  and  the 
cause  Is  remanded  for  a  Judgment  and  fur- 
ther proceedinga  oonalatent  with  this  opin- 
ion. 


ItANOAaiEB  et  sL  V.  LBAMAN  at  sLi 

(Oourt  of  Appeals  of  Kentneky.  Maxdi  7, 
lOOL) 

DRAINS  AND  DITCHES-APPaAL  TO  GIBGOTT 
COURT  —  TRIAL  DB  NOVO  —  APFBAL  FROU 
PART  OF  JUDOHBNT— BURDEN  OF  PROOF- 
CONCLUDING  ARGUMENT  TO  JURY. 

1.  In  a  proceeding  to  establish  a  ditch  the 

Jadnnent  of  the  county  court  is,  ander  Ky.  St. 
2806,  BeveraUe  for  the  purpose  of  an  ap- 
peal; end,  therefore,  upon  appeal  to  the  cir- 
cuit court  from  a  judgmeat  awarding  damages 
to  the  owner  over  whose  land  a  ditcn  is  estab- 
lished, the  court  can  consider  only  the  ques- 
tioD  of  damages,  and  the  evidence  should  be 
confined  to  that  Question,— there  being  no  ap- 

Sal  by  either  party  from  the  judgment  es- 
Uishlog  tbe  ditch.  \ 

2.  A.  joined  In  an  application  for  a  ditoi, 
and  the  court  appointed  viewers,  who  made  a 
report.  B.  filed  a  remonstrance,  claiming  that 
the  ditch  shoaid  be  constructed  across  the  lands 
of  A.  Reviewers  were  appointed,  ifrho  report- 
ed tbat  the  ditch  Should  be  constructed  as  sug- 
gested in  the  remonstrance.  Held  that,  in  order 
to  authorize  a  judgment  against  A.  for  bene- 
fits, B.  was  required  to  show  that  A.  would  be 
benefited  lor  the  construction  of  the  ditch,  and 
therefore  the  burden  of  proof  was  on  B.,  and 
he  was  entitled  to  the  concluding  argument  to 
the  joiy. 

Appeal  from  circuit  court,  Davleaa  county. 

*To  be  officially  reported." 

Proceedli^  by  M Ilea  Lancaator  and  otbera 
for  the  esUbllsbment  ot  a  ditch.  Judgment 
eatabllshing  ditch  and  fixing  beneflta,  and 
Miles  Lancaster  and  otbera  ai^eal.  Affirm- 
ed. 

R.  0.  HIU  and  Wilfred  Carlco,  for  appel- 
lanta.  Birkbead  ft  cnements,  for  ajvellees. 

PAYNTER,  G.  J.  On  a  former  appeal  of 
this  case  an  opinion  was  delivered,  which  Is 
found  In  Q2  8.  W.  963.  On  a  return  of  the 
case  It  was  remanded  to  the  county  court, 
where  there  waa  a  final  Judgment  establish- 
ing the  ditch  over  the  lands  of  the  appellant 


^  HejwrUd  by  EdwBrd  W.  HInw,  Esq.,  of  tbe 
Frankfort  tMtf.  and  formerly  itaU  raimrtw. 


Digitized  by 


Google 


t82 


61  80UXBWE8TIIRN  BBPOBTBB. 


Lancaster  accordiDg  to  the  report  of  the  re- 
Tivwera.  Tbe  trial  In  the  county  court  re- 
«ulted  In  a  verdict  and  Judgment  to  the  effect 
ttaat  Lanoftster  was  damaged  JHOO  over  and 
above  the  benefits  which  he  would  derive 
by  the  construction  of  tbe  ditch.  From  tbe 
latter  Judgment  an  appeal  was  prosecuted. 
None  of  the  parties  to  the  proceeding  appeal- 
ed from  tbe  Judgment  of  the  county  court 
establishing  tbe  ditch.  On  the  trial  of  tbe 
question  in  the  circuit  court  It  resulted  in  a 
judgment  fixing  $750  as  tbe  benefit  which 
the  ai^Uant  Lancaster  would  derive  -by  the 
construction  of  the  ditch  over  his  land.  Aa 
there  was  no  appeal  by  Lancaster  or  any  of 
tbe  parties  from  the  Judgment  estaliUshiag 
the  ditch,  tbe  court  confined  the  evidence 
to  the  question  which  they  sought  to  have 
fevlewed  en  the  appeaL 

Section  2807,  Ky.  St  (part  of  the  act  re- 
lating to  the  "drainage  of  lands"),  provides 
that  when  there  is  an  appeal  from  tbe  coun- 
ty court  to  -the  circuit  court  the  "case  shall 
stand  for  trial  as  all  other  appeal  cases,  and 
shall  be  tried  ae  other  appeal  cases  are  tried 
In  the  (drcolt  court."  By  reason  of  this  pro- 
vision of  tbe  statute  it  is  insisted  for  tbe  ap- 
pellants t^t  the  circuit  court  erred  In  re- 
fusing to  consider  any  question  except  the 
-one  of  damages.  The  theory  of  counsel  for 
appellantB  is  that,  whenever  a  party  to  a  pro- 
ceeding to  establish  a  ditch  takes  an  appeal 
to  ttie  circuit  court.  It  necessarily  brings  be- 
fore that  court  for  review  all  questions 
which  were  l>efore  the  county  court  In  the 
matter  of  establishing  the  ditch,  as  well  as 
the  question  of  tbe  amount  of  expense  each 
person  bepeflted  by  It  should  pay.  To  the 
exlient  that  there  is  an  appeal  from  the  Judg- 
ment of  the  county  court,  it  Is  true  that  it  Is 
tried  as  other  appeal  cases  are  tried  in  tbe 
circuit  court,  which  is  de  novo.  Except  for 
the  statute,'  the  position  of  counsel  would  be 
correct  Section  2396,  Ky.  St,  reads  as  fol- 
lows: "Any  person  or  corporation  aggrieved 
thereby. may  appeal  from  any  final  order  or 
Judgment  of  the  court  made  In  tbe  proceed- 
ings and  entered  upon  the  record,  determin- 
ing either  of  tbe  following  matters:  (1) 
Whether  said  ditch  will  be  conducive  to  tbe 
public  or  private  bealtli,  convenience  or  wel- 
fare. <2)  Whether  the  route  thereof  Is  prac- 
ticable. (3)  Whether  the  aasessmenta  made 
for  tbe  construction  of  the  dltcb  are  In  pro- 
portion to  the  benefits  to  be  derived  there- 
from. (4)  The  amount  of  damages  allowed 
to  any  person  or  persons  or  corporation. 
And  the  aj)penant  shall  file  with  the  circuit 
court  clerk  an  appenl-bond,  with  at  least  two 
free-hold  sureties,  to  be  approved  by  the 
circuit  court  clerk,  conditioned  that  be  will 
duly  prosecute  such  appeal  and  pay  all  costs 
that  may  be  adjudged  against  him  in  tbe 
circuit  court:  provided,  that  such  appeal- 
bond  shall  be  filed  within  ten  days  after  such 
final  order  or  Judgment  of  the  county  court 
Is  made;  and  after  the  lajise  of  such  tea 
days  no  appeal  can  be  taken.  And  if  u  Ap- 


pe&l  be  taken  the  clwfe  abaU  irithhtdd  his  no- 
tice to  the  viewers  or  reviewers  to  make 
their  final  report  and  he  shall,  within  twen- 
ty days  after  the  appeal-bond  is  filed  malLe 
a  transcript  of  the  proceedings  bad  beCove 
the  county  court  and  certify  tbe  same,  to- 
gether with  all  tbe  papns  flled  In.hto  office 
pertaining  to  such  proposed  wor^,  to  tbe 
clerk  of  the  circuit  court."  A  party  may  be 
perfectiy  satisfied  with  one  part  of  tbe  Judg- 
ment establishing  the  ditch,  and  very  much 
dissatisfied  as  to  another  part  of  it  and  thus 
feel  greatiy  aggrieved  as  to  part  of  tbe  Judg- 
ment Whenever  the  court  has  determined 
the  questions  enumerated  in  tbe  section  quot- 
ed above:  First  whether  the  ditch  will  be 
conducive  to  public  or  private  health,  etc.; 
second,  whether  tbe  route  thereof  is  prac- 
ticable; third,  whether  the  assesunratB  made 
for  tbe  construction  of  tbe  ditch  are  in  pro- 
portion to  the  beneflts  to  be  derived  there- 
from; fourth,  the  amount  of  damages  al- 
lowed to  any  person  or  persons  or  cocp<Mra-' 
\  tion,— tbe  party  aggrieved  may  aweal  to  tbe 
circuit  court  from  tbe  whole  of  the  Judgment 
or  a  part  thereof.  Any  person  who  Is  a  par- 
ty to  a  proceeding,  and  feels  aggrieved  by 
any  part  of  the  Judgment  and  desires  to 
have  that  part  reviewed,  must  ^peal  there- 
from. If  one  party  appeals  from  a  certain 
part  of  the  Judgment  and  does  not  qnestlon 
the  correctness  of  the  iHiIance  of  it  It  does 
not  give  those  who  may  be  made  deteodants 
In  tbe  appeal  that  is  prosecuted  the  tight  to 
have  the  circuit  court  vevlew  the  whi^  Judg- 
ment that  was  rendered  In  tbe  iwoceedlng 
In  the  county  court  Knowing  that  numer- 
ous persons  might  be  parties  to  a  proobeding 
like  this,  and  that  a  variety  of  questtoiis 
'  would  arise,  and  some  might  want  to  a^eal 
from  one  part  of  tbe  Judgment  and  oth«m 
j  from  another  part  that  might  be  rendered, 
the  legislature  made  tbe  Judgment  of  the 
county  court  severable  for  the  purposes  of 
an  appeal.  In  view  of  this  conclusion,  it 
eliminates  from  our  amslderation  some  of 
tbe  questions  which  have  been  made  Cor  a 
reversal  of  the  case.  It  follows  from  this 
conclusion  that  tbe  court  did  not  err  In  not 
allowing  the  appellant  Laneacter  to  intro- 
duce proof  to  show  that  the  route  teperted 
I  by  tbe  viewers  was  cheaper  and  better  and 
j  more  practicable  than  the  one  reported  by 
{  the  reviewers,  and  in  not  allowlog  him  to 
I  prove  that  he  could  drain  bis  own  iMkd  at 
I  a  smalt  expense.  <* 

The  only  question  remaining  which  we 
think  necessary  to  consider  Is  as  to  whether 
the  court  erred  in  refusing  to  allow  the  ap- 
pellant Lancaster  to  assume  tbe  burden  of 
proof,  and  consequently  have  the  closing  ar- 
gument to  the  Jury.  Lancaster  Jotaed  In  the 
applicatioi)  for  the  dltcb,  and  viewers  wwe 
appointed  to  view  the  proposed  route  and 
report  thereon.  Tbey  did  report  but  appel- 
lee Leaman  filed  a  remonstrance,  dalming 
that  the  ditch  should  be  eonstrueted  auoss 
the  lands  of  Lancaster:  and,  as  aattioElaed 
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by  ttw  slKtute,  rerlnran  mn  c^nxilntodt 
who  reported  that  the  ditch  dumld  be  eon* 
•tracted  over  the  famdB  of  Lancaster  aocord- 
Uig  to  tbe  suggestions  In  tbe  Temonstrance. 
Thla  being  true,  tbea  those  who  joined  In 
the  remoos trance  had  the  noeesBlty  Imposed 
npon  tbon  to  show  ttiat  Lucaster  wonid 
tw  benefited  by  xvason  of  tbe  ctHatrwtton  of 
the  diteh.  No  Judgment  eonld  bare  been 
rendered  against  Lancaster  for  benefits  un- 
less those  who  joined  In  the  remonstranoe 
made  it  appear  to  tbe  court  that  It  was  prop- 
« to  do  so.  Therefore  the  burden  ires  upon 
them  to  show  the  benefits  which  Lancaster 
would  receive.  From  tbta  view,  It  foUoire 
that  tbe  court  did  not  err  In  holding  that  tbe 
liQiden  was  upon  the  appellees  here. 

We  are  of  the  <^dDlon  that  the  eoart  prap- 
eriy  submitted  to  the  Jury  the  questtoDS  At 
issne  on  the  appeal  in  the  (dtenlt  court.  Tbte 
judgment  la  affirmed. 


HEBB  et  a1.  t.  CENTRAL  KENTUC3KT 
LUNATIC  ASYLUM.  1 

(Conrt  of  Appeal*  of  Kentucky.  March  13, 
1901.) 

INJUNCTION  —  REMEDY  AT  LAW  —  ACQVIES- 
CENCB  IN  SRBCnON  OF  DAM. 

1.  As  an  actiiHi  lies  against  a  charitable  insti- 
tQtion  of  tbe  state  to  recoTsr  damages  for  an 
iojnry  to  plaintiff  from  tbe  pollution  by  de- 
fendant of  a  stream  upon  which  plaintiff's  land 
borders,  and  it  mast  be  presumed  that  the  leg- 
Islatoie  would  make  proTision  for  the  psjment 
of  any  Judgment  which  plainUff  might  obtain 
in  8<uui  an  action,  the  existence  of  this  remedy 
St  law  wonld  seem  to  be  a  sufficient  reason  tot 
denying  plaintiff  an  injunction  restraining  de- 
fendant from  continnlag  tbe  nuisance. 

2.  Where  the  owner  of  laud  bordering  on  a 
stream  permitted  a  charitable  institution  of 
the  state,  without  objection,  and  at  great  ex- 
pense^ to  erect  dams  .across  tbe  stream  above 
plaintiff's  land,  with  knowledge  of  the  fact  that 
the  institution  had  for  many  years  maintained 
a  sewer,  through  which  It  emptied  its  slc^s 
and  offal  into  tne  stream  at  a  point  between 
tbe  dams  and  plaintiff's  land*  plaintiff's  acqni- 
sscence  preclades  bis  right  to  an  iojunctioa  re- 
straining defendant  from  maintaining  either 
'tile  dams  or  tbe  sewer,  especially  as  the  in  jar; 
to  defendant  and  the  public  from  granting  the 
injunetiwi  would  be  oat  aC  proportioB  to  the 
iojuiT  to  plaintiff  from  the  nnituiuance  of  the 
DDisance. 

Appeal  from  circuit  court,  Jefferson  county, 
chancery  division. 

"To  be  ofOclally  reported." 

Action  by  Mary  Herr  aud  others  against 
the  Central  Kentucky  Lunatic  Asylum  for  an 
Injunction.  Judgment  for  defendant,  aud 
plahitiffB  ai^ieal.  Affirmed. 

For  former  report,  see  30  S.  W.  97L 

Pryor  A  S^naky  and  Pryor..  O'Neal  ft 
Pryor,  tot  appeUants.  Oarroll  ft  CarroU,  for 
appellMk 

BURN  AH,  J.  The  Oentral  Kentucky  La- 
■atle  Aiylnin  Is  tbe  langest  of  Oo  tbne 


iReportsd  by  Bdward  W.  HIbm,  Bsq.,  sC  Os 
VfsBkfwt  tsr.  sad  tmsriy  state  r«pert» 


AarltaMe  Instltnttons  provided  by  the  etste 
of  Kem  tacky  for  the  care  and  tMntaaant  at 
tbe  insane.  It  wms  located  in  1872  iqmb  ■ 
tract  of  600  acres  of  land  near  lakeland,  in 
Jefferson  county,  at  a  point  seme  six  or  Mven 
miles  distant  from  tbe  Ohio  rtrer.  A  watw 
oonrse  known  as  "Qooae  CreHc."  wblcfa  Is 
about  ten  feet  wide  and  from  one  to  two  fieet 
deep,  runs  through  tbe  territory  of  tiie  aey' 
lam.  dose  to  the  buildings  erec^  tfaerecm,  in 
a  weetwatdly  dtreSuon,  and  empties  bito  tlw 
Ohio  river.  Soon  after  tbe  location  of  the 
asylum  a  sewer  vras  constructed,  through  ' 
which  the  slops  and  offal  of  tbe  aeylum  -vrm 
emptied  into  Gooso  creek  above  tiie  lands  of 
plaintiff,  and  It  has  been  oontinnonsiy  used 
frmn  that  time.  From  Uie  date  of  the  orig- 
inal location  In  1872  the  smte  has  been  oon- 
tinuoosly  eulBTglng  and  Improving  the  asy- 
lum, nntil  It  has  expended  In  buihUng  alone 
more  than  $500,000;  and  It  now  famishes  ae- 
oommodatlons  to  more  than  1,200  lunatics.  In 
addition  to  necessary  attendants.  Early  In 
the  history  of  the  Instltatioa  an  adequate  wa- 
ter sni^ly  for  Its  use  became  a  matter  of  deef) 
concern,  and  it  was  compelled  t»  rdy  lazgely 
npon  Goose  creek  to  sup^y  this  want.  7%e 
proof  shows  that  for  seTeal  montiis  daring 
tbe  dry  season  of  the  year  tbe  oreek  became 
very  low,  and,  for  the  ptnpose  of  providing 
against  a  scarcity  of  water  dming  tbls  period, 
the  authorities  in  1887  erected  a  dam  across 
the  creek,  by  means  of  which  a  reaervotr  was 
formed.  In  1803  they  erected  a  secwd  dam 
across  the  stream,  wbldi  formed  a  second  res- 
ervoir. Both  of  these  danw  were  above  the 
point  on  the  creek  wbere  tbe  sewer  emptied 
into  it.  The  appellants,  Mary  Herr  and  her 
three  children,  owned  and  resided  vpon  a 
tract  ot  SOO'  acres  of  land,  lying  upon  both 
sides  of  Ooose  creek,  below  the  lands  owned 
by  tbe  lunatic  ss^nm,  and  adjoining  thoee 
owned  by  one  Valentine  Hauns,  whose  land 
ties  between  that  of  the  appellants  and  appel- 
lee. Appellants  In  February,  18M,  instituted 
this  suit  In  equity  in  the  Jefferson  clretdt 
court,  in  which  they  stated  substantially  tbe 
facts  herembefore  recited,  and  alleged  diat 
tbe  emptying  of  tlie  sewer  from  the  asytnm 
Into  Goose  creek,  and  the  erection  of  tfaie 
dams  across  tiie  stream,  had  rendered  the 
stream  itself  a  nuisance,  and  Its  waters  be- 
low the  point  where  the  sewer  emptied  Into 
It  onflt  for  use;  that  an  offensive  odor  aroae 
tberefrotoQ,  poisoning  tbe  water  and  rendering 
their  faonwa  disagreeable  and  nnfaealtiay,— and 
asked  tbe  court  by  injunction  to  compel  ap- 
pellee to  tear  out  tbe  dams  and  sewer,  and 
to  restore  Ooose  creek  to  Its  natnral  condi- 
tion. A  general  demurrer  was  snstalned  to 
this  petition,  which,  npcm  appeal  to  this  oonit. 
was  reversed.  ItK  cfitnlon  rendered  npon 
that  appeal  is  reported  In  07  Ky.  468,  80  S.  W. 
971,  2S  L.  B.  A.  SM.  Upon  ttie  return  of 
Che  esse  the  defendants  died  an  answer.  In 
tto  fleet  paii^rraph  they  denied  all  of  the  af- 
lUnatlve  avenawBtn  mt  the  petitton.  In  ttas 
weood  tbay  «llsisd  that  tb^  dNW  do  -Mr 
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ter  from  Goose  creek  except  wb&t  1b  reason- 
able and  Decessarr  for  tbe  use  of  tbe  Instl ta- 
ttoo, and  tbat  It  has  no  othw  adequate  aonrce 
of  8UM>ly,  and  that  bot  tot  tbe  supply  of 
water  provided  by  the  lakes  tbe  Institution 
Itself  could  not  be  maintained,  and  the  state 
would  be  forced  to  abandon  the  buildings  and 
tmproremente  erected  at  an  enormous  cost* 
and  to  provide  quarters  elsewhere  toe  Its 
unfortunate  liunates.  In  the  third  paragraph 
they  plead  tiiat  the  sewef  complained  of  has 
been  In  ezlstmce  and  tveratlon  for  more  than 
IS  years  continuously,  without  any  effort  on 
the  part  of  plalnUffs  to  Interfere  therewith, 
and  that  they  had  toll  notice  and  knowledge 
of  the  proposed  erection  of  tbe  dams  and 
lakes  complained  of  before  they  were  com- 
pleted by  tbe  state  at  great  expense,  and  of- 
fered no  objection  thereto;  that  to  grant  the 
relief  sought  by  plalntlffB  would  Inflict  max- 
mons  damage  upon  the  defendants,  wlKdly 
out  of  proportion  to  .tbe  alleged  Injury  to 
themselves. 

The  evidence  In  the  record,  we  think,  shows 
that  for  several  months  (hiring  the  summer 
and  early  fail  tbe  waters  of  Goose  creek  are 
polluted  below  the  point  where  the  sewer 
empties  into  It  to  such  an  extent  as  to  render 
It  unflt  for  stock  water,  and  that  at  times  an 
offensive  odor  arises  from  the  stream,  which 
to  a  large  extaxt  renders  the  home  ot  plain- 
tiff disagreeable,  and  that  the  stream  itself 
has  a  filthy  and  disagreeable  ^^pearance. 
There  Is  no  evidence  to  support  the  claim  that 
any  epidemics  or  diseases  result  therefirom. 
While,  on  the  otiier  hsnd.  It  Is  conclusively 
Ahown  that  it  Is  absolutely  necessary  for  tbe 
use  at  tbe  asylum  thst  the  lakes  should  be 
maintained.  In  order  to  furnish  a  sufficient 
water  supply  for  the  use  of  the  Institntkm, 
and  that  If  they  were  taken  out  tiie  buildings 
and  resent  site  of  the  asylum  would  have  to 
be  abandoned,  at  least  until  some  means  of 
supplying  the  necessities  of  the  institutloa 
In  this  particular  could  be  devised.  It  Is 
also  shown  that  oiglneers  have  been  unable 
to  provide  any  suitable  or  iw(q>er  newer  ar- 
rangement  for  the  <»e  complained  of.  and 
that  It  has  been  In  use  In  substantially  the 
same  manner  for  more  than  20  years. 

The  qnestiim  first  to  be  determined  under 
this  state  of  facts  Is  whether  appellant  has 
an  adequate  remedy  at  law  for  the  Injuries 
complained  of  by  an  action  for  damages,  as 
the  rule  Is  settled  that  an  Injunction  w4U  not 
be  granted  where  the  reme^  at  law  Is  fnll, 
adequate,  and  complete.  It  was  held  In 
Hauns  v.  Lunatic  Asylum  (Ky.)  46  8.  W. 
800;  that  an  Individual  could  maintain  a 
common-law  action  against  aroellee  for  In- 
juries Identical  In  character  with  those  here- 
in complained  of,  and  that  an  executim  sued 
out  upon  a  Judgment  In  such  a  proceeding 
could  be  levied  upon  the  property  of  app^ee, 
unless  the  sale  of  such  property  would  ren- 
der the  corpmration  wholly  unable  to  care 
for  tbe  Insane  under  Ita  charge.  And,  even 
if  It  be  conceded  tbat  appellee  had  no  prop- 


erty which  came  under  thia  head«— that  would 
be  liable  to  such  an  ezecutim,— we  think  It 
must  be  conclusively  presumed  that  the  leg- 
iBlature  would  make  sultaUe  provision  tta 
the  payment  of  such  a  Judgment,  as  it  Is  in 
reality  a  dabn  against  tbe  state,  when  it 
had  been  properly  ascertained  and  determin- 
ed in  the  courts  of  the  state.  But.  even  if 
it  be  conceded  that  appellsntA*  dsim  tm  an 
injunction  could  not  be  defeated  on  this 
ground  alwe,  -It  Is  a  rule;  practically  with- 
out exception,  that  a  court  of  equity  will 
not  grant  rellet  by  Injunction  where  tiie 
party  seeking  It,  being  cognisant  of  Us  rights, 
does  not  take  those  steps  to  assert  them 
which  are  opoi  to  him,  but  lies  by  and  suf- 
fers his  adversary  to  incur  expenses  whidi 
would  render  th^  granting  of  the  injunction 
a  great  injury  to  him.  This  role  Is  eopeclsl- 
ly  applicable  where  tiie  granting  of  an  in- 
junction will  operate  Injuriously  to  tin  pub- 
lic as  well  as  to  the  party  against  whom  tbe 
Injunction  Is  sought"  16  Am.  A  Eng.  Enc. 
Law,  p.  sea,  uid  authorities  time  cited. 
Pomeroy,  In  his  work  on  Equity  Jurispru- 
dence (sections  KL6,  817),  announces  the  gen- 
eral doctrine  aa  follows:  "Acquiescence  Is 
an  important  factor  In  determining  equitable 
righu  and  reme^es,  in  obedloice  to  the 
maxims,  'He  who  seeks  equity  must  do  eq- 
uity, and  he  who  comes  into  equity  nmst 
come  witii  dean  bands.'  •  *  •  Aeqi^ 
escence  In  the  wrongful  conduct  at  another 
by  which  one's  rlghta  are  invaded  may  oper- 
ate often,  upon  the  princdplea  of  and  in 
analogy  to  estoppel,  to  preclude  the  injured 
party  from  obtaining  many  distinctively  eq- 
uiteUe  r«aiedles  to  wblcb  be  would  other- 
wise be  entitled.  This  form  ot  qtmA  estoppel 
does  not  cut  off  the  party's  title,  nor  his  rem- 
edy at  law.  It  simply  bais  his  equitable  re- 
lief, and  leaves  him  to  his  legal  action  alooe." 
Hr.  High,  in  his  work  on  Injunctions  (section 
786).  says:  "He  who  seeks  relief  a^nst  a 
ni^nce  must  show  due  diligence  In  tbe  as- 
sertion of  his  righte;  and  where  complainant 
has  allowed  the  deftttdant  for  a  Imig  period 
to  continue  la  the  erection  of  his  obnoxious 
structure,  at  great  expense,  equity  will  not 
interfere.  •  •  •  Oomplalnante  who  have 
long  slept  on  tiielr  rights  will  not  be  allow- 
ed to  enjoin  the  nuisance,  and  thus  put 
themsdves  In  a  position  from  which  their 
own  laches  has  debarred  them."  This  prin- 
ciple was  applied  tn  Southard  t.  Banking 
Cki.,  1  N.  J.  Eq.  SIS;  City  of  Loganq^rt  v. 
TThl,  09  Ind.  SSI;  Baston  v.  Railroad  Co.,  2t 
N.  J.  Eq.  40;  Traphagen  v.  Mayor,  etc.,  20 
N.  J.  Eq.  206;  Swalne  v.  Railway  Q>.,  0  Jur. 
(N.  8.)  1106.  It  has  also  been  frequently  ap- 
plied by  this  court  See  Uurphy  v.  Ice  Oo., 
SO  &  W.  886.  An  injunction  ou^t  not  to 
be  granted  where  the  benefit  secured  by  It 
to  the  party  applying  therefor  Is  compars- 
tively  small,  while  It  will  operate  oppressive- 
ly and  to  the  great  annoyance  and  injury  of 
tbe  other  party  ^d  to  the  public,  unless  the 
wrong  complained  o£  was  so  wanton  and 
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nnproTiAed  as  to  properly  depriTe  the  wronV' 
doer  of  all  consldra^tlon  for  Ita  lajnrloiu 
conaeqaeoce.  See  Jonoi  t.  Mayor,  etc.,  11 
N.  J.  Bg.  462.  In  tills  caae  appellant!  stood 
by  for  more  tlian  16  years,  and  permitted 
tbe  defendant  to  spend  enormons  snms  of 
mozt^,  addbiff  to  tbe  Improvements  rat  tbe 
land,  wltb  a  foil  knowledge  and  conq>lete 
remedy  at  law  for  all  of  tbe  Injuries  com- 
plained of;  and  tbey  have  at  tble  late  day  no 
equitable  standing  In  court,  and  tbelr  peti- 
tion was  jfFoperiy  dismissed.  Judgment  af- 
firmed. 


BBASHBABS  T.  LBTCHBB  OOUMTY 
OOUBT.i  ■ 
(Oonrt  of  Appeals  of  Eentncky.  Harch  IS, 
1901.) 

PLBADINa  — OKIGINAL  PLBADING  NOT  BBN- 
DBRBD  BAD  BT  AHBNDUENT— INARTIFICIAL 
AXSWER— STRIKING  FROM  FILBS— FILIMO  IN 
VACATION— TRANSFER  TO  BQUITY. 

1.  Where  it  had  been  held  uliod  appeal  that 
defendant's  counterclaim  stated  a  cause  of  ac- 
tion, bat  that  it  should  be  reformed  bo  at  to 
state  the  cause  of  action  In  a  dear  and  com- 
prehenBire  manner,  it  was  error  to  sostaln  a 
denaarr^  to  the  counterclaim  as  amended  after 
the  retnm  of  the  canse  to  the  lower  court,  as 
the  amendment,  though  it  should  have  been 
stricken  from  the  files  because  it  was  more  in- 
artificial^ drawn  than  the  original  pleading, 
did  not  render  that  pleading  bad. 

2.  An  amended  answer  and  connterclaim 
which  was  fiied  in  racation  withont  leave  of 
court  should  have  bem  striclien  from  the  files. 

3.  Under  dr.  Code  Prac.  8  11,  subsec.  4,  the 
court  may,  in  its  discretion,  transfer  an  ordi- 
nary action  to  the  equity  docket  without  mo- 
tion, if  tbe  action  involves  accounts  so  com- 
plicHted,  or  such  great  detail  of  facta,  as  to 
render  it  impracticable  for  a  Jury  to  Intelligent- 
ly try  the  case. 

Appeal  from  circuit  court,  Perry  county. 

"Not  to  be  officially  reported." 

Action  by  the  I«tcher  county  court  against 
R.  O.  Brashears  to  recover  a  balance  claimed 
to  be  due  on  account  ot  taxes  collected  by 
defendant.  Judgment  for  plaintiff,  and  de- 
fendant tLVpeaia.  Reversed. 

R.  O.  ^foasbeara,  In  pra  per. 

HOBSON,  J.  This  la  the  third  appeal  here- 
in. The  action  was  Instituted  by  appellee, 
the  Letcher  county  court,  to  recover  of  ap- 
pellant, Robert  O.  Brashears,  as  late  sheriff 
of  Letcber  county,  a  balance  claimed  to  be 
due  by  him  to  the  county  on  account  of  taxes 
«dlected.  Appellant  by  his  answer  set  up  a 
counterclaim,  and  prayed  judgment  against 
the  county.  The  venue  of  the  action  was 
chnnged  to  the  Ferry  circuit  court,  and  a 
trial  was  began  In  that  court  before  a  Jury. 
After  some  progress  In  the  trial,  the  county 
court  dismissed  Its  action  without  prejudice; 
and  thereupon  the  court,  over  appellant's  ob- 
jection, also  dismissed  without  prejudice  his 
coanterclalm.  From  this  Judgment  he  prose- 
cuted an  appeal  to  this  court,  and  obtained  a 
reversal  on  the  ground  that  under  section  S72 

I  Reported  by  Bdirard  W.  Hlaei,  Esq.,  e(  the 
FrftBkfort  bar.  sad  fsrsurly  stats  rspottsr. 


ot  the  Oode  of  Practice  he  was  entitled  to  a 
trial  on  his  counterclaim,  altbongh  the  plain- 
tiff dismissed  Ita  action.  It  was  Insisted  on 
that  appeal  that  the  judgment  dionld  be  af- 
firmed on  the  ground  that  appellant  did  not 
show  by  his  pleading  a  right  to  recover,  and 
flierefore  was  not  prejudiced  by  the  dismis- 
sal. But  the  coart  said:  "We  cannot  con- 
cur In  this  view  of  the  case.  It  la  tme  that 
the  answer  and  amendmmits  are  not  as  clear 
and  specific  as  might  be  required,  and  the 
court  could,  upon  proper  motion,  require  the 
claim  to  be  made  more  spedfle."  Brashears 
V.  County  Oonrt,  On  the  retam 

of  the  case  to  the  court  below,  a  denmrrer 
was  sostalned  to  appellant's  answer  and 
oonntendalm,  and,  be  failing  to  plead  further* 
it  was  i^aln  dismissed.  From  this  Jndgment 
he  prosecuted  the  second  at^eal;  and  a  le- 
versal  was  again  had,  on  the  ground  that  tbe 
pleading  had  eqtressly  bera  held  good  on  tlie 
former  appeal,  and  that  the  i^lnlon  then  de- 
Uvwed  was  the  law  of  the  case.  The  court, 
however,  said:  "The  anaww  and  counter- 
claim is  TolumlQons,  InarUfldally  drawn;  and 
the  court  should  reqalre  appellant  to  rtform 
his  answer  as  amended,  and  stafe  his  cause 
of  action  In  a  clear  and  c(»nprehenslve  man- 
ner. Then  the  appellee  may  tender  anch  is- 
sue by  a  pleading  as  the  law  and  facta  wonld 
authorise,"  Brashears  v.  County  Court,  U  B. 
W.  84a  On  the  return  of  Uie  cause  to  tbe 
court  below,  appellant  filed  on  Sqvtember  1, 
1000.  what  Is  alyled  In  the  record,  "Amended 
Answer  and  Counterclaim  No.  2.  Reformed.'* 
This  paper  la  more  volunihoua  aoA  more  Inar- 
tiflclally  drawn  than  flie  one  beftne  the  court 
on  tbe  second  appeaL  Thereafter,  rai  8^ 
tember  10th,  he  mtwed  a  motion  that  the 
cause  be  submitted  on  the  pleadings.  Three 
days  afterwards  the  following  order  was  en- 
tered: "Counsel  for  plaintiff  came  In  open 
court,  and  tendwed  and  filed  herein  a  special 
and  general  demurrer  to  pleading  or  proceed- 
ing,—does  not  state  facto  snfllfdent  to  fully 
constitute  a  valid  cause  of  action  or  suKKMrt  a 
judgment  of  this  court.  O^uefore  the  de- 
murrer la  now  sostelned,  and,  defendant  not 
being  desirous  to  plead  further  In  said  cause, 
his  counterclaim  is  now  adjudged  dismissed,** 
etc.  From  this  judgment  the  appeal  btfmn 
us  Is  prosecuted. 

We  have  bad  great  dlfllcutty  to  determine 
just  what  was  submitted  to  the  court  below, 
or  what  judgment  tills  court  ahouM  render  on 
the  appeal.  The  trouble  with  appellant 
throughout  the  case  has  been  that  he  has  not 
followed  the  legal  maxim  that  the  first  thing 
for  a  lawyer  to  do  In  his  own  case  Is  to  get 
him  a  lawyw.  This  he  should  da  We  have 
with  some  hesltetica  concluded  from  tbe  rec- 
ord that  appellant,  having  filed  his  amended 
answer,  undertook  1^  his  motion  to  raise  tbe 
question  whether  the  pleadings  then  conform- 
ed to  the  opinion  of  this  court.  It  the  judg- 
ment Is  affirmed,  grave  Injustice  may  be  done 
appellant,  as  his  cause  of  action,  tiiough  just, 
might  th^;^  be  lost,  and  the  ends  of  ub 


Digitized  by 


Google 


286 


ei  BOUTHWESTBRK  EOPORTBa 


■taatUd  justice  daf  Mted  by  a  micnndentaud- 
mg  of  a  pteUndiurr  motloiL  Tbe  court  be- 
low ibonld  not  have  anetabied  a  demurrer  to 
the  counterclaim,  whlcii  thli  court  bad  oo 
both  the  appeals  held  uflldaktly  pleaded,  as 
there  was  nothlnB  In  tbe  amended  answer  to 
affect  the  former  pleading.  Tbe  Code  oT 
Practice  provides:  "Parties  must  before  trial 
fwm  a  material  Issoe  conoernlng  eadi  cause 
of  eoutrorersr;  and  It  Is  the  duty  of  tbe 
eonrt  upon,  or  wtttiont  motion,  to  compel  than 
to  do  10,  and  for  that  purpose  they  may  be 
retislred  to  r^orm  their  pleadings,  or  the 
pleading  of  a  party  who  Is  In  fault  may  be 
striken  from  the  case."  Section  114.  **Iru 
ralerant  or  redundant  matter  In  a  pleadlDg 
disn  be  stricken  out  upon  or  without  motlim 
at  the  cost  of  the  party  vbose  pleading  con- 
tains It"  Section  121.  There  Is  so  much 
tnelerant  matter  in  the  "Amended  Answer 
and  Oounterdalm  No.  2,  R^ormed,'*  filed  Sep- 
tember 1,  ISOO,  and  It  is  so  Inartifldally 
drawn,  that  the  court  should  have  strlckmi 
tbe  entire  paper  from  ttie  record.  The  p** 
per  filed  In  vacation  on  August  16,  1887,  and 
sQrIod.  "Refbrmed  Answer  and  Oounterdalm 
Na  V*  should  also  be  strickwi  from  tbe  reo- 
offd.  An  amended  answer  cannot  be  filed  la 
TscatloD,  unless  by  leave  of  court  This  p»* 
per  li  also  objectionable  aa  containing  Ir- 
relevant matter.  On  the  ntnm  of  the  case 
to  the  court  below*  be  wUl  enter  an  order 
strlkliq;  both  of  these  pleadings  from  tbe  file; 
end  he  will  also  strike  out  from  tbe  amended 
answer  filed  March  26,  1896,  such  parts  as 
am  hmnatexlal.  He  will  then  allow  a^el- 
lant  a  reasonable  time  to  amend  his  plead- 
ing, and  give  appellee  opportontty  to  com- 
plete tbe  issue.  If  an  am«idmeiit  is  not 
made  within  tbe  time  allowed,  he  wQl  proceed 
to  try  the  ease  under  the  Issues  aa  ttiey  then 
stand,  and  It  either  party  desires  It  the  ac- 
tion, under  snbeectlon  4  of  section  11  of  tbe 
Olvll  Oode  of  Practice,  may  be  tranaferced  to 
tiM  equity  docket  Tbs  court  btfow.  undw 
that  section,  may.  In  Its  discretion,  withont 
motion,  order  sucb  a  transfer.  If  the  case  in^ 
nives  accounts  so  compUeated,  or  such  great 
detaU  of  facts,  as  to  raider'  It  Impracticable 
for  a  jury  to  Intd^ently  try  ttie  casfc  Judg- 
ment reversed,  and  cause  remanded  for  fur* 
ther  proceedings  consistent  with  tUs  opinltML 


FUNK  et  bL  V.  PROCTBR  ct  al.i 
(Osart  of  Aroeals  of  Kentucky.  March  13, 

1901.) 

BORDEN  OF  PROOF-IDEiNTITY  09  HORTOAOB 

NOTE. 

Where  a  mortgatree  was  made  a  party 
defendaat  to  an  action  by  another  lienhotder. 
who  allefted  in  bis  petition  that  the  mortKSge 
was  fraudulent  and  was  executed  to  secure  a 
note  for  $500  which  was  withont  consideration, 
and  the  mortRagee  filed  an  answer  alleffing  tbat 
the  mortfcnse  wa«  execat»d  in  (rood  futh  to  ae- 
cnre  a  note  for  $500,  nioney  borrowed,  which 


■  BeDorted  bj  Edward  W.  Hluei.  Enj.,  of  tlw 
FMSkrart  bar,  and  fomarlr  rtato  rcportar. 


by  paymuits  was  reduced  to  $819,  for  which 
naw  note  was  executed,  the  aileffatlons  of  tixm 
answer  being  denied  by  reply,  the  borden  was 
on  tbe  mortgagee  to  show  tbat  the  note  for  the 

Eayment  of  wnieh  Uw  mor^Me  was  Mmght  'to 
e  enforced  was  a  renewal  of  the  note  secnm* 
by  the  mortgage. 

Appeal  frou  circuit  cotut.  Warren  county. 

"To  be  ofllclaUy  reported." 

Action  B.  F.  Procter  and  othen  agalnat 
M.  S.  Funk  and  tbe  Warren  Deposit  BanR 
to  enforce  a  lien.  Judgment  for  plj^tlfKs, 
and  defendants  appeal.  AfOrmed. 

T.  L.  Edelen  and  Wright  A  McBlroy.  for 
appellants.  W.  B.  Garth  and  Proctor  & 
Herdmau,  for  appellees. 

BUUNABI.  J.  This  action  was  Instltnted 
by  ai^lleee  against  M.  S.  Punk  to  subject 
his  property  to  the  payment  of  Judgments 
tbat  had  been  obtained  against  him,  and  np- 
on  which  executifms  hsd  been  Issued  and  re- 
turned no  property  found.  Tbe  Warren  I>e> 
posit  Bank  was  made  a  defendant,  and  tbe 
auctions  as  to  them  are  aa  follows: 
"Plaintiff  further  says  that  on-  tbe   of 

■ '  ,  1884,  tbe  defendant  executed  and  de- 
livered to  tbe  Warren  D^Malt  Bank,  a  corpo- 
ration created  and  organised  under  Uie  laws 
of  Kentucky,  a  certain  instrument  of  writing, 
called  a  'mortgage^'  for  tbe  sum  of  fSOO,  b j- 
which  writing  the  said  Funk  attempted  to 
give  to  ssid  bank  a  U«i  iqna  bla  property 
situated  in  said  store  above  deseribed,  and 
now  levied  on  by  these  plalntUta;  that  said 
attempted  mortgage  was  made  during  the 
pmdency  of  ttie  suits  In  whMi  tbe  aforeaald 
Judgments  were  rendered,  and  before  execu- 
tion could  be  ISBiied  thereon,  and  that  it 
was  for  the  purpose  of  hindering,  d^aylng, 
and  defrauding  these  plaintiffs  in  the  execu- 
tkm  of  their  debt;  that  the  property  upon 
which  they  bold  their  aforesaid  lien  consists 
of  a  lot  of  finished  stock,  at  the  date  of  tbe 
levy:  Marble,  $635;  rough  stone  on  hand, 
$115;  rough  limestone  on  band,  $80;  toola 
and  machinery,  $190,— smountlng  In  all  to 
$1,010."  Hie  material  averments  of  the  an- 
swer of  the  Warren  Deposit  Bank  to  the  al- 
legations quoted  supra  are  as  follows:  "The 
defendant  says  that  H.  8.  Funk  agreed,  by 
his  promissory  note  dated  April  24.  1S04, 
thirty  days  after  date  to  pi^  to  the  defend- 
ant the  sum  of  $500,  negotiable  and  payable 
to  the  Warren  Deposit  Bank,  and  that  said 
Funk,  in  order  to  secure  tot  this  defendant 
the  payment  of  this  debt  which  was  a  loan 
to  said  Fimfe,  on  that  day  mortgaged  to  this 
defendant  the  finished  monnments  on  band, 
the  tools  and  machinery,  and  the  unworked 
stone  m  hand;  that  said  Funk  paid  said 
debt,  and  reduced  same  until  now  it  was 
only  $319,  with  Interest  from  August  2,  sub- 
ject to  a  credit  of  $26  paid  August  27,  IKH; 
tbat  the  money  was  loaned  simultaneously 
with  the  taking  of  the  mortgage,  and  that  Its 
mortgage  1b  a  superior  Hen  to  the  execution 
lien  of  plaintiffs;  that  tbe  pnq>erty  upon 
which  the  plaintiff  Is  seeking  to  enfoice  a 
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Umi  Is  tbe  same  property  upon  wUch  the 
defendaat  hu  a  mortgage  Hen,  and  the  de- 
fendant objects  to  tbe  property  mortgaged 
to  It  going  Into  tbe  bands  of  a  rec^vw." 
And  It  says  "that  this  debt  taoeln  la  a  re- 
newal of  the  VMO  debt,  and  will  not  Call  dne 
until  October  2,  1684."  AppelUnt  SI.  S. 
Fnnk  filed  hla  wparate  answw.  In  which  he 
admits  tbe  exeeatlon  of  tbe  morlsage  to 
the  Warren  Deposit  Bank,  and  avers  that  it 
was  executed  in  good  faith  to  secure  the 
paymoit  of  the  money  borrowed  from  the 
bank  for  tbe  purpose  of  buying  stock  and 
material  in  bis  business  as  a  marble  dealer. 
Appellees  filed  a  joint  reply  to  tbe  separate 
answers  of  Funk  and  tbe  bank.  In  reply  to 
the  answer  of  Funk  they  deny  that  the 
mortgage  waa  glvoi  in  good  faith  to  secure 
a  loan  of  money  made  simultaneously  with 
tta  execution.  And*  for  reply  to  the  answor 
of  tbe  Warren  Deposit  Bank,  they  admit  tbe 
execotion  of  a  note  by  AL  S.  Funk  to  tbe 
bank  for  9500  on  April  24.  but  deny 

that  tbe  mortgage  given  on  that  was  a 
Talld  one  or  that  it  was  given  In  good  faith, 
and  aU^e  tbat,  It  said  mortgage  was  given 
In  good  faith  to  secure  any  debt.  It  was  for 
the  note  of  |G00  dated  April  24.  18M.  and 
was  not  given  to  secure  tbe  payment  of  a 
note  for  $318  dated  August  2d;  and  they 
allege  that  this  note  was  executed  for  a  new 
debt,  and  tliat  said  bank  loaned  Funk  other 

money  to  the  amount  of  $  subsequent 

to  tbe  loan  of  $500,  for  which  the  mortgage 
was  executed,  and  that  Funk  bad  made  pay- 
meuts  oo  tbe  ¥500  note  executed  to  tbe  bank, 
in  additloa  to  those  admitted  In  the  answer; 
and  they  d^iy  tbat  the  9318  set  up  by  the 
answer  of  tbe  bank  Is  a  renewal  of  the  fGOO 
note,  and  allege  that  Funk  had  paid  tbe  bank 
slnee  tbe  execution  of  tbat  note  sufficient 
money  to  discharge  same,  and  that  the  bank 
had  relinquished  Its  lien  for  that  amount 
Subsequently  the  Warren  Deposit  Bank  filed 
a  redolnder  to  this  reply,  In  which  they  trav- 
ersed tbe  affirmative  aUegationa  of  the  reply, 
and  denied  that  the  9319  note  filed  with  their 
answer  dated  August  2d  waa  executed  for  a 
new  debt,  and  alleged  that  It  was  tbe  suc- 
cessor to  the  note  for  which  the  |500  mort- 
gage was  given;  and  that  they  had  received 
DO  more  payments  on  their  original  note 
than  were  admitted  in  their  answer,  or  had 
in  any  way  surrendered  or  abandoned  their 
mor^^age  Hen  to  secure  Its  payment  No 
proof  of  any  kind  was  taken  upon  the  Issues 
raised  by  the  pleadings  between  tbe  appel- 
lees and  the  bank^  and  upon  final  submission 
the  dreult  judge  held  tbat  the  burden  of 
proof  was  upon  the  bank  to  Identify  the  $310 
note  set  up  with  Its  answer  aa  a  renewal  of 
the  $300  note  which  was  secured  by  the 
mortgage,  and  also  to  identify  the  property 
covered  by  tbe  mortgage  by  proof  aliunde, 
and  in  default  of  snob  proof  decided  against 
their  alleged  lien.  And  to  reverse  that  judg- 
ment the  bank  and  M.  S.  Funk  prosecute 
tblsappa&L 


The  main  question,  therefore,  to  be  drtae- 
mined  <m  this  appeal,  is  where  the  bnxdui  of 
proof  rested  under  the  pleadings.  "An  vm- 
failing  test  adopted  by  the  courts  for  ascer* 
talning  upon  which  side  the  afflnnstlTe  of  an 
issue  really  lies  Is  to  consider  which  partr 
would  be  sncoessfnl  If  no  evidcaice  at  all  wera 
given,  or,  what  Is  snbstabtlally  t3ie  same 
thing,  to  examine  whether,  If  tbe  particular 
allegations  to  be  proved  were  strack  out  oi 
the  answer  or  the  pleadings,  there  would  or 
would  not  be  a  defense  to  the  action,  or  an- 
swer to  the  previous  pleadings."  See  1  Walt, 
Law  &  Prac.  (6th  Ed.)  466;  Olv.  Code,  |  626. 
There  are  cases  where  both  parties  hold  tbe 
affirmative  as  to  the  Issue  to  be  tried,  as 
where  the  plaintiff  sues  for  tbe  recov^  of 
money  lent,  and  the  defendant  interposes 
-nith  a  general  denial  and  also  a  claim  fw 
set-off.  In  such  a  case  the  plaintiff  would  l>e 
bound  to  prove  his  case,  and  If  be  do  so,  and 
then  rest  his  case,  the  defendant  would  be 
required  to  prove  his  set-off  by  evidence,  or 
It  will  not  be  allowed.  Anotber  well-reoog- 
nized  rule  of  evidence  In  regulating  the  proof 
is  that  the  law  will  not  force  a  man  to  show 
anything  whlob  by  Intendment  of  law  is  not 
within  his  knowledge.  In  this  case  tbe  plaln- 
tlffs  allege,  In  substance,  that  the  defendant 
bank  has  a  mortgage  of  record  npiHi  the  same 
property  of  the  defendant  Funlt,  as  they  lev- 
led  upon  by  their  executions,  to  secure  the 
payment  of  a  note  for  $500;  but  they  allege 
that  the  note  Itself  was  without  conalderatlod^ 
and  the  mortgage  itself  fraudulent  and 
against  their  rights.  Tbe  bank  answers  tliat 
the  mortgage  was  executed  in  good  faith  to 
secure  a  note  for  $500  for  money  borrowed, 
but  that  the  original  note  bad  been  materially 
reduced,  and  a  new  note  executed  for  the  bal- 
ance for  $318.  Plaintiffs,  by  way  of  reply, 
deny  that  the  $318  note  is  a  renewal  of  tbe 
$600,  and  allege  tbat  it  was  executed  for  an 
entirely  Independent  consideration.  In  pass- 
ing upon  a  case  of  this  sort,  1  Jones,  Mortg. 
p.  62,  i  71,  says:  "Upon  the  foreclosure  of 
a  mortgage,  It  Is  necessary  to  produce  the 
note,  If  there  be  one;  and  If  the  note  pro- 
duced corresponds  with  the  description  in  the 
mortgage,  as  to  tbe  date,  amount,  parties, 
rate  of  Interest,  and  maturity,  such  corres- 
pondence, coupled  with  the  possession  of  the 
note  by  the  holder  of  the  mortgage,  raises  a 
presumption  of  identity,  and  throws  upon  the 
mortgagor  the  burden  of  showing  another 
note  of  like  description.  Parol  evidence  Is 
admissible  to  identify  the  note  Intended  to  be 
secured."  And  the  Bncyclopeedla  of  Pleading 
and  Practice  (volume  9,  p.  400)  says:  "Where 
a  mortgage  secures  a  note  or  bond.  It  Is  a  gen- 
eral rule  that  the  secured  Instrument  must 
be  produced  In  court,  or  Its  nonproduetlon  ac- 
counted for,  before  a  decree  of  foreclosure 
can  be  properly  rendered.  The  absenc!)^  of 
the  note  or  bond  raises  the  presumption  of 
payment,  and  entitles  the  defendant  to  a  dis- 
missal." 

In  this  caw  tbe  note  alleged  to  be  a  re* 
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newal  <a  the  note  whlcb  the  mortgage  was 
made  to  secure  does  not  oorreqjxmd  either  In 
date  or  amount  \riXb  that  secured  by  the 
mor^ge.  The  alleged  facts  showing  It  to  be 
a  renewal  of  the  secured  obligation  were 
peculiarly  within  the  knowle^  of  the  bank, 
and  It  seems  to  ua  ttwt,  as  Uiese  facts  were 
put  In  Issue  by  the  reply,  the  burden  of  show- 
lug  them  was  upon  the  bank;  and.  It  falling 
to  do  80,  the  court  properly  found  against  the 
validity  of  the  claim.  For  the  reasotta  Indi- 
cated, the  judgment  is  affirmed. 


OREIBNB:  t.  MIDDLESBOBOnOH  TOWN  ft 
LANDS  00.1 
(Oourt  of  Appeals  of  Kentucky.   Bfarch  12, 
1901.) 

CORPORATIONS— ASSUMPTION  OP  LIABILITIES 
OF  ANOTHER  CORPORATION— CONSID- 
ERATION—ULTRA  VIRES. 

1.  Ad  undertaking  by  defendant  corporation, 
in  consideration  of  all  the  assets  of  another 
CMporation,  to  assame  all  the  liabilities  of  that 
corporation,  including  that  created  by  its  guar- 
anl7  of  dividends  on  certain  shares  of  stock, 
is  supported  by  a  sufficient  consideration,  and 
Is  blnoing. 

2.  An  Alegatlon  that  defendant  is  a  corpora- 
tion, with  fall  powers  to  coutract,  is  sufficient 
to  bind  it  by  tne  contract  sued  on,  in  the  at>- 
sence  of  a  plea  by  defendant  that  the  contract 
was  ultra  vires. 

Appeal  from  circuit  court,  Bell  county. 

"Not  to  be  ofQclally  reported." 

Action  by  Lillian  E.  Greene  against  the 
Middlesborough  Town  &  Lands  Company  to 
recover  dividends  on  certain  sharra  of  stock. 
Judgment  for  defendant  and  plalntlfr  ap- 
peals. Beversed. 

Isaac  T.  Woodson,  ftir  appellant  Samp- 
son &  Chapman  and  J.  B.  Sampson,  for  ig>> 
pellee. 

WHITB,  J.  Appellant  Instttnted  this  ac- 
tion to  recover  ot  appellee,  Middlesborough 
Town  &  Lands  Oompany,  the  sum  of  $420, 
alleged  to  be  due  ber  as  dividends  on  certain 
shares  at  stock  Issued  by  the  Invesbnent 
Oompany  of  Mlddlesboroagh,  which  dividends 
were  guarantied  for  10  yeara  at  7  per  cent, 
by  the  Mlddlesboroagh  Towa.  Company.  It 
is  alleged  that  In  consideration  of  200  shares 
of  stock  In  the  investment  company,  the  Midr 
dlesborougb  Town  Company,  a  corporation 
duly  organised  and  created,  with  powers  to 
sue  and  be  sued,  and  to  contract  and  be  con- 
tracted with,  by  K  writing  on  the  back  of 
the  stock  issued  by  the  investment  company 
guarantied  the  payment  of  dividends  for  a 
fixed  period.  The  written  guaranty  Is  as 
follows:  "For  value  received,  the  Middles- 
borough Town  Company  gnarnntles  to  the 
holder  herectf  payment  of  a  dividend  at  the 
rate  of  seven  per  cent  per  annum,  payable 
semiannually  on  the  first  day  of  Jany.  and 
July  at  the  Coal  ft  Iron  Bank  of  Middlesbor- 
ough, Ky.,  for  a  period  of  ten  years  from 

*  Reportad  by  Edward  W.  Hlnes,  Esq..  «t  Om 
Itankfort  bar,  and  tn-marly  state  reportsr. 


the  first  day  of  July,  ISDl."  TbSa  was  slffD- 
ed  by  the  vice  president  and  secretary,  wttta 
the  corporate  seal  attached.  It  Is  aUeged 
that  the  town  conqnny  becoming  embarrass- 
ed. It  was  determined  to  reorganise  that  com- 
pany, which  waa  done^  and  the  new  com- 
pany, the  Middlesborough  Town-Land  Oom- 
pany, which  Is  alleged  to  be  a  corporation 
with  full  powers  to  contract  tor  and  In  con- 
sideration of  the  property  of  tlie  town  com- 
pany, including  the  shares  of  the  investment 
company,  undertook  and  agreed  to  assume 
aU  the  liabilities  of  tbe  town  company,  in- 
cluding the  guaranty  of  the  dividends  on  the 
stock  of  appellant  It  is  then  alleged  that 
tbe  Middlesborough  Town-Land  Oompany 
likewise  becoming  embarrassed,  that  compa- 
ny was  reoi^nlsed  Into  the  appellee,  whlcA 
Is  alleged  to  be  a  corporation  with  foil  pow- 
ers to  sue  and  be  sued,  and  to  contract  and 
contracted  with.  Then  appellant  alleges 
that  appellee,  in  consideration  of  the  assets 
of  the  town-land  company.  Including  the 
shares  of  stock  in  tbe  Investment  company, 
agreed  to  and  did  usume  all  tbe  llabtlltlea  of 
tbe  town-land  company,  including  the  guar- 
anty on  tbe  stock  of  the  Investment  company 
as  to  dividends,  etc.  It  Is  then  alleged  that 
no  dividends  had  ever  been  paid,  and  that 
demand  therefor  bad  been  made.  To  this 
petition  a  demurrer  was  sustained,  and,  the 
petition  being  amended,  was  again  sustain- 
ed, and  tbe  action  dismissed;  hence  this 
appeal 

We  are  of  opinion  that  the  petition  as 
amended  states  a  cause  of  action.  Tbe  alle- 
gation of  power  and  capacity  to  contract  is 
sufficient  to  bind  appellee  as  to  any  contract 
It  made,  unless  It  be  ultra  vires.  If  the 
contract  was  ultra  vires  and  beyond  Its  pow- 
er to  make,  that  fact  would  be  a  defraise. 
and  must  be  pleaded.  There  is  no  Incon- 
sistency appearing  from  the  allegations  of 
the  petition  In  contracting  to  assume  liabil- 
ities of  a  corporation.  If  tbe  assets  of  that 
corporation  are  given  as  consideration,  which 
is  alleged  here.  The  demurrer  should  have 
been  overruled.  Judgment  reversed  and 
cause  remanded,  with  directions  to  overrule 
the  demurrer  to  the  i>etIt]on  as  amended, 
and  for  further  proceedings  conststent  here- 
with. 


HANLET  et  at  V.  OOMUONWlllAI/tH.1 
^nrt  of  Appeals  of  Kentucky.   Feb.  28, 
lOOL)- 

CRIMINAL  I*AW— REVEEBIBLB  BRROB, 
Under  Or.  Code  Piac.  |  281,  the  action  oE 

the  trial  court  in  ovwrnllDg  a  motion  for  new 

trial  eanhot  be  reviewed  on  appeaL 

Appeal  fmn  drcnit  court  Fayette  county. 
"Kot  to  be  officially  reported." 
James  Hanley  and  otiien  were  convicted  of 
tbe  offense  of  breaUng  Into  a  storebouse.  and 

they  appeal.  Affirmed. 

*  Reported  by  Edward  W.  Hlnes,  Esq.,  U  Um 
Franklort  bar,  sad  fomerty  state  reporter. 
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H.  T.  Duncan.  Jr.,  for  appellants.    R.  J. 
Brecklnzldge,  for  tbe  CommouwealUi. 

PAYNTBR,  O.  J.   The  error  relied  on  for 
a  reversal  In  this  case  li  cUdmed  to  have  been 
committed  in  paaslng  upon  the  motion  for  t 
new  trtat    Under  section  281,  Or.  Code  Prac, 
"the  decisions  of  the  court   •   •    •    upon  mo- 
tion for  a  new  trial  ahaU  not  be  subject  to 
exceptions."   This  court  has  held  that  no  ex-  ' 
ceptlon  can  be  taken  to  the  action  of  the  court  ; 
on  a  motion  for  a  new  trial;  hence  this  court  < 
cannot  review  the  action  of  the  court  in  over-  ' 
ruling  the  motion  for  a  new  trial.   Terrell  v. 
Com.,  76  Ky.  246;  Kennedy  v.  Com..  77  Ky. 
340:  Bedmon  t.  Com..  B2  Ey.  838.   The  Judg- 
ment Is  afflimed. 


LOUISVILLB  BANKING  CO.  t.  OGDBW.i 

MUTUAL  LIFE  INS.  CJO.  OF  KBNTUOKT 
T.  SAMm 

(Cbart  of  Appeals  of  Kentucky.    Feb.  26, 
1001.) 

BILLS  AND  NOTBft-NBGOTIABILrrT  OF  BONDS 
—BONDS  PATABLB  TO  "TRUSTBEi" 
— NOTICB  OP  TRUST. 

1.  Bonds  not  payable  at  an  incorporated  bank 
cannot  be  placed  on  the  footing  of  foreign  bills  | 
«f  exchange. 

2.  Where  the  purchaser  of  mortgage  bonds  ! 
payable  to  a  txuat  company  as  "trustee,"  or 
bearer,  placed  them  in  the  hands  of  the  trust 
company  for  sale  or  exchange,  one  to  whom 
the  tmat  company  pledged  the  boads  for  its 
own  debt!  took  them  with  constructire  notice 
that  the  tmst  company  was  not  the  beneficial 
holder,  and  had  no  authority  to  pledge  the 
bonds:  the  fact  that  the  bonds  were  payable  to 
the  tmst  company  as  "trustee^'  being  snfflclent 
to  put  the  pledgee  on  Inqnlty. 

Appeals  from  drcnit  court,  Jefferson  coun- 
ty, law  and  equity  diTislon. 

"Not  to  be  ofBdaUy  leposted." 

Action  \>j  LotilsvlUe  Banking  Oompany 
against  Martin  Thomas  and  others  to  enforce 
a  Uen  on  land.  Jndgmeat  alknrlng  dBtendant 
John  O.  Ogden  to  wltttdraw  from  a  fvnd  In 
ooort  the  amount  of  certain  bcmds,  and  the 
LonisrlUe  Banking  Company  and  the  Mnttial 
Ufe  Insurance  Company  of  KentOf^  eadi 
appeal.  Affirmed. 

Bamett  &  Bamett,  for  appellant  Banking 
Go.  Strother  &  Gordon,  for  appellant  Insur- 
ance Oo.   C.  B.  Seymour,  for  appellee. 

PAYNTER,  C.  J.  On  June  20,  1896,  Mar- 
tin Thomas,  to  secure  the  payment  of  four 
bonds,  Nos.  1,  2,  3,  and  4,  for  $500  each,  due 
two  years  after  date,  payable  to  the  Ken- 
tucky Trust  Company,  trustee,  or  bearer, 
mortgaged  certain  real  property.  The  appel-  ' 
lee,  Ogden,  acquired  by  purchase  bonds  Nos. 
3  and  4,  and  on  July  14,  1897,  delivered  them 
to  the  trust  company  for  sale  or  exchange, 
for  which  It  gave  him  a  receipt  reciting  the 
fact.  For  a  pre-extstlng  debt  which  It  owed 
the  Louisville  Banking  Company  It  pledged 
bond  No.  4,  and  for  a  pre-existing  debt  which 

'  Rtported  br  Edward  W.  Hlnei,  Esq.,  of  the 
rrmnkfort  Iwr.  and  formwlr  state  reporttr. 
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it  owed  the  Mutual  Life  Insurance  Company 
of  Kentucky  It  pledged  bond  No.  3.  Each  of 
these  IxHids  were  pledged  before  they  ma- 
tured. Neither  the  bank  nor  tbe  Insurance 
company  was  aware  of  the  fact  that  the 
bonds  belonged  to  Ogden.  Tbe  question  here 
Is,  did  the  Louisville  Banking  Company  and 
the  Mutual  Life  Insurance  Company  of  Ken- 
tucky acquire  an  interest  In  their  respective 
bonds  as  against  Odgen? 

For  tbe  appellants  It  is  Insisted,  first,  that 
as  Ogden  intrusted  the  trust  company  with 
the  possession  of  tbe  bonds  with  the  autborlty 
to  dispose  of  them,  the  bona  fide  purchaser 
takes  a  good  title.  For  the  appellee  It  is  con- 
tended the  bonds  were  oonnegotlable,  and. 
under  our  statute,  cannot  be  placed  upon  the 
footing  of  foreign  bills  of  exchange;  that  the 
language  of  the  bonds  showed  that  the  tmst 
company  was  acting  alone  in  a  fiduciary  ca- 
pacity, and  was  not  the  beneficial  owner  of 
the  bonds.  Under  the  doctrine  of  Insurance 
Oo.  V.  Hoffman  (Ky.)  50  S.  W.  979.  the  bonds 
cannot  be  placed  upon  the  footing  of  foreign 
bills  of  exchange. 

This  conclusion  having  been  reached,  we 
win  not  consider  the  effect  this  transaction 
would  have  had  upon  the  rights  of  appellee, 
could  this  bond  be  regarded  as  being  ut>on  the 
footing  of  a  foreign  bill  of  exchange.  Appel- 
lee purchased  the  bonds  from  the  Kentucky 
Trust  Company,  and  paid  therefor  their  full 
face  value,  and  they  were  delivered  to  him. 
The  fact  that  the  bonds  were  made  payable 
to  the  trust  company  as  trustee  was  sufficient 
notice  to  put  those  on  Inquiry  who  were  deal- 
ing with  it  with  reference  thereto.  The  ap- 
pellants could  have,  after  being  put  upon  in- 
quiry, ascertained  whether  or  not  the  trust 
company  was  the  beneficial  holder  of  the 
bonds.  Appellee  delivered  Ahese  bonds  to  the 
tmst  company  for  one  of  two  purposes,  ei- 
ther to  sell  or  exchange  them.  It  was  a  vio- 
lation of  Its  trust  to  pledge  them  to  the  ap 
pellants  to  secure  Its  own  Indebtedness.  It 
did  not  thereby  devest  appellee  of  his  title  to 
them.  It  was  held  in  Prather  v.  Welsaiger, 
10  Bush,  117,  that  a  promissory  note,  made 
payable  to  one  as  "trustee,"  and  indorsed  In 
blank  by  him  as  "trustee,"  bore  upon  Its 
face  such  evidence  of  a  trust  as  was  suffi- 
cient to  put  ode  of  ordinary  prudence  on  in- 
quiry, and  to  raise  a  presumption  of  con- 
structive notice  of  the  trust,  such  as  would 
impose  the  duty  of  inquiry  as  to  Its  char- 
acter and  limitations.  This  question  is  so 
elaborately  and  ably  discussed  in  Pratber  t. 
Wels&Iger  that  we  could  add  nothing  to  the 
reasoning  of  the  court  by  extending  this  opin- 
ion.  The  Judgment  is  affirmed. 


BALGH  T.  JOHNSON  et  al. 

(Supreme  Court  of  Tennessee.  Jan.  19,  1901.) 

ADOPTED  CHILD— BODILY  HKIRS-VBSTBD 
RBMAINDEIC 

1.  An  adopted  child  Is  not  within  a  convey- 
ance to  "bowly  heirs." 
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2.  A  deed  to  J.,  wife  of  A.,  for  life,  and  at 
ber  death  to  the  bodily  heirs  of  A.,  iocluding 
E.,  daughter  of  J.  by  a  former  marriage) 
creates  a  vested  tranfimiiislble  remainder  in 
E.,  which,  on  her  dyioi;  before  J.,  without 
brothers  or  sisters  or  thoir  issue,  descends  to 
J.;  no  children  being  born  to  A. 

3.  Under  Shauoon^B  Code,  S  5409,  providiug, 
"Any  person  wishing  to  adopt  another  as  his 
child  shall  apply  by  petition"  (this  being  taken 
from  Acts  1851-52,  providing  that  certain 
courts  shall  have  Jurisdictiou  to  authorize  "any 
peraon"  to  oAopt  a  child),  and  section  62,  pro- 
vidiug  that  "words  im^rting  the  masculine 
gendei:  include  the  femiiime  and  neuter,"  adop- 
tion proceediut^s  instituted  by  a  married  woman 
and  her  husbaud  make  the  child  hers,  as  much 
as  his,  for  purposes  of  inheritance. 

Appeal  from  chancery  court,  DaTldson 
county;  H.  H.  C!ook,  Chaacellor. 

Suit  by  Aunltta  J.  Balch  against  Josephine 
Johnson  and  others.  From  decree  of  the 
court  of  chancery  appeals  reversing  a  decree 
dismissing  the  bill,  defendants  appeaL  Af- 
firmed. 

James  Trimble  and  Hamilton  Parlu,  fra 
appellante.   Noah  W.  Cooper,  for  appellee. 

BEARD,  J.  This  cause  InvolTes  a  nxietr- 
tlon  as  to  the  ownership  of  a  bouse  and  lot 
in  the  town  of  OoodlettsTlUe.  On  the  19th 
of  May,  1886,  the  then  owner  of  thla  prop- 
erty (one  Cummlngs)  conTeyed  It  t>y  deed  to 
Julia  Johnson,  wife  of  Andrew  Johnson,  for 
life,  with  remainder  over.  In  the  following 
terms:  "To  Mrs.  Julia  Johnson,  wife  of  An- 
drew Johnson,  Jr.,  during  her  lifetime,  and 
at  ber  death  to  the  bodily  heirs  of  said  An- 
drew Johnson.  Incloding  Ellen  Brers,  step- 
daughter of  Andrew  Johnson,  Jr.,"  etc.  The 
Ellen  Efrers  mentioned  In  this  clause  was  a 
daughter  of  the  amveyee  (Julia)  by  a  former 
marriage,  who,  tiiongh  then  living,  died  aub- 
Beqnently,  wblle*  still  young,  without  issue 
and  Intestate.  After  ber  death  Andrew 
Jobttscm  and  Julia,  hla  wife,  made  applica- 
tion to  the  county  court  of  Davidson  county 
for  permission  to  adopt  the  complainant,  An- 
nltta,  as  their  child;  and  by  a  Judgment  of 
that  court  duly  entered  this  application  was 
granted.  No  question  Is  now  made  upon  this 
proceeding.  It  Is  ctmceded  to  hare  conform 
ed  to  the  statute  providing  for  adoption,  and 
to  bare  created  the  legal  relatitm  of  an 
ad(vting  father  and  adopted  child  as  be- 
tween Andrew  Johnson  and  Aunltta.  It  la 
Insisted,  howerer,  by  the  defendants,  that  It 
had  no  such  eftect  aa  between  Julia  Johnson 
and  Annltta.  lu  1884  Julia  Johnson  died, 
baring  never  had  bom  to  her  any  oUier  child 
than  Ellen.  After  the  death  of  Julia,  An- 
drew, her  surrlrlng  husband,  joining  with 
one  Bradley,  a  surrlrhig  brother  of  Jnlla, 
executed  and  delirered  a  deed  to  the  defend- 
ant Josephine  Johnson,  by  which  they  con- 
reyed,  or  assumed  to  conrey,  to  her  the  prop- 
erty In  question.  Under  this  deed  the  ctm- 
reyee  entered  Into  and  was  holding  posses- 
sion at  the  time  of  the  Institution  of  this 
suit.  The  complainant,  Annltta,  claiming 
ownership,  filed  the  present  bill,  ashing  that 


[  this  deed  be  canceled  aa  a  dead  npot  ber 

I  title,  and  tiiat  she  be  placed  in  posaeealon  of 
the  house  uid  lot  Tbla  dkim  of  oompbda- 

■  aitt  Is  rested  upon  two  gronnda:  O)  TbiU  as 
the  result  of  the  adoptlMi  proeeedtnga  she 
was  placed  In  the  class  of  remalndo^men 

I  prorlded  for  in  the  Oummtngs  deed,— that  Is, 
she  had  become  a  "bodily  heir"  of  Andrew 
Johnson,  and,  being  the  only  such  heir,  took 
the  whole  estate  at  the  death  of  JuUa:  and, 
if  wrong  in  this,  then  ^  she  Insiste  that  this 
deed  created  in  Ellen  Erera  a  rested  trans- 

i  mtsslble  remainder  interest,  which,  when  she 
died  bitestate  and  wltbout  Issue,  passed  to 
her  mothw,  Julia,  and.  upon  the  deatb  of 
the  latter,  to  complainant  as  her  child  and 
heir  by  adoption.  These  claims  are  contro- 
verted by  the  defendants  aa  nnaonnd  In  law. 
and  in  addition  they  plead  that  in  a  former 
eult  instituted  in  a  court  of  compact  Joris- 
diction,  to  which  complainant,  Annltta,  was 
a  party,  and  In  which  fbe  same  questions 
were  presented  as  In  the  present  bill.  It  was 
decreed  complainant  bad  no  totorest  In  tbis 
property,  and  that  decree  la  relied  upon  as 
an  estoppel  in  this  case.  Adverse  possesaUm 
of  aeren  years  ia  also  set  i^)  as  a  defense. 
In  the  progress  of  the  cause  a  Jury  waa  de- 
manded and  Issues  were  prepared;  but  tbe 
chancellor  r^sed  a  jury  and  dismissed  the 
bill  upon  two  grounda:  (1)  That  complain- 
ant. Annltta,  took  nothing  under  tiie  deed, 
as  she  was  not  a  bodily  heir  of  Andrew 
Johnson;  and  ^  that  ahe  took  nothing  by 
descent  ftom  Julia  Johnwm,  because  the  lat- 
ter, being  a  married  woman,  lacked  legal 
capacity  to  avail  hetadf  of  our  statute  pro- 
viding tor  adoption.  From  thla  action  the 
complainant  appealed.  Tbe  court  of  chan- 
cery appeals,  disagreeing  with  the  chancel- 
lor as  to  the  latter  ground,  revwsed  his  de- 
cree of  dismissal  and  has  remanded  the  case, 
in  wder  to  a  trial  of  the  teues  lalaed  Xny  the 
plea  of  res  adjodicata.  The  decree  of  the 
latter  court  ia  now  complained  of  tbe  de- 
fendants. 

1.  We  an  aattsfled  that  comidalnant.  An- 
nltta. does  not  fall  witbln  the  class  of  re- 
mainder-men provided  for  in  the  Cummlngs 
deed.  The  ettect  of  the  act  of  adoption,  so 
far  as  Andrew  Johnson  and  ^mitta  are 
concerned,  was  to  confer  npm  her  "all  the 
privileges  of  a  legitimate  child,"  so  tar  as 
he  was  concerned,  "with  capacity  to  Inherit 
and  succeed"  to  his  real  and  personal  estate 
as  belr  and  next  of  kin;  but  it  did  not.  and 
In  the  nature  of  things  could  not,  make  her 
a  "bodily  heir."  These  terms  thna  In  the 
deed  are  the  exact  equivalent  of  the  words 
"heirs  of  the  body,"  and  hare  been  held  to 
make  an  estate  tall,  which,  under  the  stotnte. 
Is  converted  into  an  estate  in  fee.  Middle- 
ton  V.  Saldth,  1  Gold.  144.  Aa  was  said  in 
Com.  V.  Nancrede,  32  Pa.  St  BS9:  "Giving 
an  adopted  son  a  right  to  Inherit  does  not 
make  him  a  son  In  fact,  and  be  Is  so  re- 
garded in  law  only  to  give  tbe  right  to  Inher- 
'  It"  Or.  as  the  court  said  In  Shafer  r.  Enea. 


Digitized  by  Google 


Tenn.) 


AIJjBN  t.  DBKAIiB  OOUNTX. 


291 


54  Fft.  m.  SM:  mbe  right  to  Inherit  from 
the  adopting  parent  la  made  complete,  but 
the  Identity  of  the  tdiUd  remalna.  One  adopt- 
ed haa  the  right  ot  a  child  without  being  a 
child."  So  In  the  latter  case  It  was  held 
tbat  adopted  children  could  not  take  under 
a  derise  to  trustees  for  the  aoie  and  sepa- 
rate use  oi  a  married  woman  for  life,  and 
on  her  death  the  property  to  be  conveyed  to 
ber  dilldren  and  ttie  beira  of  her  children, 
forever.  Uke  limitations  hare  been  Im- 
posed upon  the  righto  oi  children  by  adoption 
in  RusaeU  t.  Rnasell.  84  Ala.  48,  8  South. 
900,  In  Bowdlear  v.  Bowdlear.  112  Mass.  184.* 
la  Wyetb  r.  Stone,  144  Mass.  441,  11  N.  B. 
72S^  and  In  Jenkins  t.  JenUna,  64  N.  H.  407, 
14  Atl.  S&7.  All  these  cases  Involved  ques- 
tions very  similar  to  the  one  at  bar. 

2.  We  are  equally  satisAed  that  the  deed 
created  a  vested  transmissible  remainder  In 
Ellen  Evers,  which  by  operation  of  law 
would  open  up,  so  as  to  let  in  after-bom 
"bodily  heirs"  of  Andrew  Johnson,  Jr.  (Tied. 
Real  Prop.  S  402;  2  Washb.  Real  Prop.  p. 
511;  Brldgewater  v.  Gordon,  2  Sneed.  6;  Har* 
rfs  V.  Alderson,  4  Sneed,  250;  McClung  v. 
McMillan,  1  Helsk.  655;  Cathey  v.  Catbuy,  9 
Humph.  470;  Poryear  r.  Edmondson.  4  Helsk. 
43:  Whitman  v.  Young,  1  Tenn.  Ch.  586; 
Havergal  v.  Harrison,  7  Beav.  49),  and  that 
upon  the  death  of  Ellen  Intestate  and  with- 
out issue,  and  also  without  brothers  and 
ulsters,  or  their  Issue,  her  Interest  In  the 
property  passed  to  her  mother,  and  upra  the 
la.tter*B  death,  under  the  laws  of  descent,  to 
complainant  Annltta,  If  as  a  matter  of  law 
she  was  adopted  by  Julia  Johnson.  The 
question,  then.  Is:  Under  our  statnte,  can 
a  married  woman.  Joining  with  her  husband, 
legally  adopt  a  child?  Shannon's  Code,  I 
5409,  providing  for  adoption,  Is  as  follows: 
"Any  person  wishing  to  adopt  anothw  as 
his  child  shall  apply  by  petition,  •  *  * 
setting  forth  the  reasons  therefor  and  the 
terms  of  the  aforesaid  adoption."  This  sec- 
don  is  taken  from  section  2  of  chapter  338 
of  the  Acts  of  1851-«2,  In  which  it  Is  pro- 
vided that  the  county  or  circuit  courts  "shall 
bave  concurrent  Jurisdiction  and  power  to 
authorize  any  person  to  adopt  any  child  or 
children  aa  their  own.  upon  appUcatlou  or 
petition."  In  the  original  act,  as  well  as  In 
tbe  Code  section,  it  will  be  observed  that 
this  right  to  resort  to  the  courto  for  the  pur- 
pose of  being  empowered  to  adopt  another  is 
conferred  on  '*any  person."  Under  the  broad 
power  thus  given,  no  reason  in  public  policy 
or  resting  on  any  sound  rule  of  construction 
has  been  suggested  why  a  married  woman, 
acting  conjointly  with  her  husband,  should 
be  deprived  of  the  benefit  of  this  provision. 
It  is  true  that  In  the  Code  the  masculine  pro- 
aoun  "his"  is  used,  but  we  do  not  think  that 
by  so  doing  tbe  legislature  Intended  to  make 
a  departure  from  the  liberal  scheme  provid- 
ed In  the  original  act,  within  the  general 
and  literal  terms  of  which  married  women 
were  Included.   Not  only  is  It  well  settled 


that.  In  constmlng  the  sections  of  the  Code, 
the  original  acto  from  which  these  sections 
are  taken  may  be  looked  to  for  guidance 
(Bates  V.  Sullivan,  S  Head,  8BS;  Hospital  v. 
Fuqua,  1  Lea.  611;  White's  Ure^  !FumpIke 
Co.  V.  Davidson  Co.,  14  Lea,  73),  but  it  Is 
expressly  provided  that  "words  importing 
the  masculine  gender  include  the  feminine 
and  neuter"  (Shannon's  Oode.  S  62).  In  ad- 
dition, under  such  a  construction,  a  wise 
policy  Is  subserved.  The  pu^Kwe  of  the 
statute  was  to  give  the  sanction  of  the  law 
to  the  formation  of  new  family  relations  be- 
tween persons  not  necessarily  of  the  same 
blood.  In  which  tbe  Interests  as  well  as  tbe 
feelings  of  the  husband  and  wife  are  inti- 
mately Involved;  and  there  la  therefore  man- 
ifest propriety  In  the  wife  uniting  with  her 
husband,  as  by  so  doing  the  adopted  child 
is  made  to  assume  the  same  relation  to  ber 
as  to  her  husband,  and  occupies  "In  a  gen- 
eral sense  the  same  position  in  the  family 
which  It  would  if  it  were  the  natural  child 
of  both,  bom  in  lawful  wedlock."  This 
view.  In  construing  statutes  very  similar, 
has  been  ezprrased  by  the  supreme  court  of 
Indiana  In  King  v.  Davis,  87  Ind.  590,  and 
Markover  v.  Krauss,  132  Ind.  294,  31  N.  E. 
1047,  17  L.  R.  A.  806,  and  by  that  of  Cali- 
fornia in  Re  Williams'  Estate,  102  Cal.  70, 
86  Pac.  407.  We  therefore  agree  with  the 
court  of  chancery  appeals  in  Its  conclusion 
that  the  elfect  of  the  adoption  proceedings 
Instituted  by  Mr.  and  Mrs.  Johnson  was  to 
make  the  complainant,  Annltta,  for  the  pur- 
pose of  Inheritance  from  them,  the  child  of 
each  and  both,  and  tbat,  upon  the  death  of 
Andrew  Johnson  "without  bodily  heirs,"  she 
became  entitled  to  the  whole  estate.  This 
being  so,  It  follows  that  she  has  a  right  to 
maintain  this  bill,  unless  It  be  that  she  Is 
estopped  by  the  decree  set  up  as  a  bar 
against  her  by  the  defendants,  or  is  preclud- 
ed by  some  other  act  which  would  consti- 
tute a  sutScient  defense  thereto.  These  mat- 
ters of  defense  the  parties  bave  a  right  to 
have  submitted  to  a  Jury,  as  was  demanded 
In  the  court  below,  upon  Issues  properly 
framed.  To  this  end  the  cause  was  remand- 
ed by  the  court  of  chancery  appeals,  and  tbe 
decree  of  that  court  is  In  all  things  affirmed. 


ALLEN  et  si.  V.  DEEAIiB  OOUMTY. 

(Court  of  Chancery  Appeals  of  Tmnessee. 

Dec.  18,  1900.) 

BOARDS  OF  HEALTH— SMALLPOX— SPIDBMIO- 
COUNTT  PHYSICIAN- ABSENCE— EMPLOYIHO 
PHYSICIAN— STATUTES— COMPENSATION. 

1.  Act  1886,  c.  95,  S  1,  declares  that  the  coun- 
ty board  of  health  shall  have  the  managempnt 
of  the  health  of  the  county,  and  Institutes  fliich 
mensares  therefor  as  they  may  think  bt^t.  nud 
that,  when  contaelous  diseasefl  are  threatened 
or  exist,  they  Bball  carr^  into  effect  such  regu- 
lations as  may  be  prescribed  by  the  state  board 
of  health  for  the  suppression  of  such  diseases; 
I  and  section  2  provides  that  necessary  expenses 
I  incurred  by  the  board  of  health  in  restricting 
'  diseases  shall  be  a  county  charge.   HeM.  that 
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where.  In  the  absence  of  the  county  health  ofll- 
cer,  the  board  employed  a  physiciaa  to  take 
char^  of  obe  suspected  of  having  smallpox, 
and  to  prevent  the  spread  of  the  disease 
though  it  (lid  not  appear  what  regulations  had 
been  established  by  the  state  board,  judicial 
notice  would  be  taken  of  the  fact  that  the  atepa 
taken  were  neceasary,  and  hence  the  board 
had  authority  to  bind  the  county  for  the  rea- 
sonable compensation  of  the  physician. 

2.  Where  a  pbyaician  agreed  with  hiti  part- 
ner, the  county  health  oflicer,  that  in  the  tat- 
ter's absence  he  would  attend  to  his  county 
business,  snch  agreement  did  not  prevent  the 
physician  from  being  entitled  to  compensation 
for  services  performed  by  him  at  the  request 
of  the  county  board  of  health  in  caring  for  a 
smallpox  patient  beyond  the  amount  allowed 
by  the  county  court  on  the  ground  that  he  was 
in  fact  acting  as  the  county  health  officer,  and 
hence  not  entitled  to  any  other  compensation, 
nader  Acts  1885,  c.  96,  declaring  that  the  com- 
pensation of  the  health  officer  shall  be  sach 
an  allowed  by  the  county  court. 

3.  Where,  in  the  absence  of  the  county  health 
officer,  the  county  judge  appointed  another  phy- 
sician in  his  place  owing  to  a  threatened  epi- 
demic of  a  dangerous  disease,  such  action  did 
not  render  the  physician  the  county  health  offi- 
cer; the  judge  baring  no  authority  to  make  the 
appointment. 

4.  Act  1886,  S  5,  declares  that  the  compensa- 
tion of  county  health  officers  shall  be  such  as 
the  county  court  shall  fix ;  and  section  6  pro- 
vides that  the  health  officer  shall  render  med- 
ical attention  to  patients  of  the  county  con- 
fined therein  awaiting  trial,  or  who  are  uuder 
conviction  by  the  courts  of  the  county.  Held, 
that  the  provision  as  to  compensation  referred 
only  to  the  particular  services  mentioned,  and 
hence  a  connty  health  officer  was  not  bound  by 
the  amount  fixed  by  the  county  court  for  his 
services  in  taking  care  of  a  smaUpoz  patient, 
establishing  quarantine,  etc. 

&.  Where  it  was  suspected  that  a  case  of 
smallpox  existed  in  a  county,  and  the  county 
board  of  health  employed  a  phyucian  to  take 
charge  of  the  patient,  and  prevent  the  spread 
of  the  disease,  the  ftct  that  the  compensa- 
tion he  was  to  receive  was  not  agreed  on  be- 
tween him  and  the  board  at  that  time  was  no 
defense  to  an  action  by  him  for  reasonable 
value  of  his  services. 

8.  In  the  absence  of  the  county  health  offi- 
cer the  board  of  health  employed  a  physician 
to  take  charge  of  a  smallpox  patient  and  to 
prevent  the  spread  of  the  disease.  In  an  ac- 
tion by  the  physician  against  the  county  for 
his  reasonable  compensation,  nine  physicians 
fixed  the  value  of  his  services  at  $500.  It  ap- 
peared that  his  earning  capacity  prior  to  taking 
charge  of  the  case  was  at  least  $150  a  month; 
that  he  gave  to  the  case  30  days*  time,  and 
rendered  efficient  services;  that  his  business 
fell  off  for  tbe  24  days  immediately  after  the 
discharge  of  the  patient,  as  compared  with  his 
business  before  he  took  charge,  at  the  rate  of 
$11(>  a  month,  and  that  he  lost  some  patients 
permanently;  and  physicians  testified  that  It 
was  proper.  In  diseases  of  sudi  character,  that 
the  element  of  danger  should  be  taken  into 
condderation.  Held,  that  a  finding  that  $500 
was  the  reasonable  value  of  plalntiEf  s  services 
was  proper. 

Appeal  from  chancery  court.  Dekalb  coun- 
T.  J.  Flsber,  Chancellor. 

Suit  by  X.  D.  Allen  and  others  against  De- 
kalb county.  From  a  decree  in  favor  of 
plalntUfs,  defendant  appeals.  Affirmed. 

Eaton  ft  Wade,  for  appellant  Webb,  Can- 
trell  ft  Gotbard,  for  appellees. 

BARTON,  J.  As  now  before  us.  this  case 
InTolree  a  question  as  to  the  liabUlty  of  the 


county  of  Dekalb  to  Dr.  Allen  for  services 
rendered  by  him  in  treating  a  smallpox  pa- 
tient In  Dekalb  county,  and  other  services 
rendeiM  In  preventing  the  spread  of  the 
smallpox  from  this  patient  As  originally 
filed,  the  bill  was  brought  in  the  name  of  L. 
D.  Allen,  W.  B.  Foster,  and  M.  L.  Bonbaiu, 
the  board  of  health  of  Dekalb  county,  and 
for  the  use  of  L.  D.  Allen  and  W.  L.  Estes. 
all  residents  of  Dekalb  county,  against  the 
county.  The  bill  alleged  that  on  March  2U. 
1000.  the  complainants.  L.  D.  Alien.  W.  B. 
Foster,  and  M.  L.  Bonham,  constituted  the 

•board  of  health  for  Dekalb  county,  Tenn.. 
and  about  that  date  and  prior  thereto  the 
smallpox  had  broken  out  In  SnUthvllle,  and 
complainant  Allen  waa  employed  by  the 
board  as  physician  and  medical  attendant 
during  the  smallpox  epidemic,  and  that  as 
such  he  attended  the  patient  Lesley  Mitch- 
ell, and  furnished  his  services,  skill,  medi- 
cine, attention,  etc..  and  treated  the  smallpox 
then  existing  at  SmithvUle  under  said  em- 
ployment and  underwent  great  risk  at  dan- 
ger and  loss  of  practice  on  account  of  aald 
employment,  services,  etc.;  for  all  of  which 
he  ^as  reasonably  entitled  to  fSOO^  In  addi- 
tion to  $fi.tH  for  expenses,  already  paid  to 
him.  He  says  this  account  waa  presented 
to  the  county  court  at  Its  July  term,  liXXt, 
and  payment  of  the  same  was  refused.  The 
bill  further  alleges  that  the  board  of  health 
took  and  used  the  house  of  B.  L.  Estes  for 
the  smallpox  patient  for  which  he  claimed 
and  was  entitled  to  the  sum  of  $112.i>0, 
which  the  quarterly  court  refused  to  pay,  or 
make  an  appropriation  to  pay;  that  A.  J. 
Goodson  and  family  were  put  tuider  quaran- 
tine by  said  court  and  k«pt  th^  for  IT 
days;  and  the  county  court  afore«Ud  failed 
and  refused  to  pay  all  the  expenses  incurred 
by  said  board  to  said  Goodson,  as  required 
by  law,  and  that  there  is  about  $50  due  him 
undOT  the  law,  not  paid  to  him.  The 
further  says:  "Yoiur  etunplalnant  Z*  D.  Al- 
len being  president  of  the  board  of  health, 
brings  tills  stUt  in  the  name  of  himself  Indi- 
vidually and  as  president  of  board,  and 
In  the  names  of  W.  B.  Foster,  county  derlc. 
and  M.  L.  Bonham.  county  Judge,  members 
of  said  board  ot  health,  and  not  In  their  in- 
dlTldtial  rights,  for  the  use  and  beroflt  of 
complainant  D.  Allen,  for  the  purpose  of 
recorerlng  the  $500  aforesaid,  which  he  lAiar- 
ges  to  be  reasonable  compensation  for  what 
he  did  under  his  said  enq;>loyment  by  said 
board;  and  that  the  suit  was  twonght  In  the 
name  of  the  board,  for  the  use  of  B.  L.  Estes 
and  J.  H.  Goodson.  for  all  of  said  amount 
sued  for  and  sought  by  this  suit  being  nec- 

I  essary  expenses  incurred  by  Mid  county 
board  of  health  In  the  supiwession  and  re- 
striction of  the  smallpox  epidemic  in  Deknlb 
county."  After  the  bill  was  filed,  the  county 
filed  a  demurrer  and  answer.  But  In  order 
to  narrow  the  discussion  and  consideration  of 
this  case,  we  should  state  that  prior  to  the 
filing  (tf  the  answer,  W.  B.  Foster,  who  was 
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named  u  one  of  the  comirtaliuintB,  and  a 
member  of  the  board  of  health,  presented  an 
ordw  directing  that  the'  cause  be  diamlaeed 
BD  far  as  he  mu  coBcemed.  On  Aogust  13, 
H.  Ij.  Bonham,  conuty  Jodse,  also  presented 
an  order,  which  mjb:  "In  this  canse  I  de- 
dine  to  proaecnte  the  same  In  any  manner, 
and  direct  the  sasie.  as  to  me.  to  be  dls miss- 
ed."  Oa  the  hearing  ot  ttae  case  tbe  chancel- 
lor decreed  that,  so  far  as  the  compensation 
doe  or  claimed  to  be  doe  to  B.  L.  Bates  was 
concerned,  he  was  entitled  to  nothing  mom 
than  the  county  had  tendered  and  offered  to 
pay  him,  and  dismissed  the  bill  as  to  him, 
or  as  to  the  recovery  sought  for  his  benefit; 
and  from  that  portion  ot  the  decree  there 
was  no  appeal.  So  the  case  Is  narrowed 
down  really  to  a  salt  by  Dr.  L.  D.  Allen  in- 
dirldnally,  and  who  dalma  to  be  presldoit 
of  the  county  board  of  health,  tor  serrlces 
for  compensation  rendered  by  him  in  the 
matters  abore  mentioned,  and  we  need  con- 
sldw  the  case  alone  in  this  light. 

Tbe  demurrer  to  the  bill  sets  out  the  UA- 
lowing  causes:  (1)  That  the  cause  cannot 
be  maintained  in  the  name  of  L.  D.  Allen 
and  B.  L.  Estes,  th^  being  separate  and  In- 
depeod»it  causep  of  action.  (2)  That  L.  D. 
Allen  could  not  maintain  this  suit,  because 
under  Acts  18SG.  c.  W,— the  only  law  on  this 
subject,— the  board  of  health  had  no  power 
or  authority  to  employ  a  physldao  and  medi- 
cal attendant  during  the  smallpox  ^Idemlc. 
(3i  That  the  compensation  provided  by  law 
for  JaJT  physicians  and  county  health  offices 
Is  committed  to  the  sound  discretion  of  the 
quarterly  courts,  and  no  court  has  any  Ju- 
risdiction to  reTiev  the  action  of  that  court, 
except  by  mandamus  to  compel  an  approprl- 
atloD.  That  tbe  complainant  Allen  had 
no  right  In  law  to  maintain  this  suit  as  pres- 
ident of  the  board  of  health.  (5)  That,  the 
bill  failed  to  show  that  said  Allen  was  the 
[luly-elected  Jail  physician  In  Dekalb  county. 
<6)  That  the  suit  could  not  be  prosecuted  for 
mandamus,  because  not  sworn  to,  and  be- 
cause not  brought  In  the  name  of  the  state 
on  relation.  (7)  Complainant  AUeu  accepted 
the  appointment  as  Jail  physician  as  shown 
by  his  bill,  and  so  acted,  and  that  he  claims 
extra  compensation  for  attending  a  smallpox 
case,  but  falls  to  charge  or  show  that  he  bad 
a  specific  contract  for  tbe  payment  of  his 
fees;  and  that  his  attendance  In  said  case 
was  part  of  his  du^  as  Jail  physician;  and 
that,  having  accepted  said  position,  he  was 
bound  to  perform  the  service,  and  accept 
such  compensation  as  was  allowed  by  the 
county  court,  whtcb  was  made.  The  demur- 
rer  was  Incorporated  In  tbe  answer,  which 
set  out  the  following  defenses:  It  was  de- 
nied that  D.  Allen,  on  March  26.  1900,  or 
since  then,  constituted  any  part  of  the  board 
of  health  of  Dekalb  county.  It  was  admitted 
that  on  March  20th  M,  L.  Bonham,  county 
Jadge  of  said  county,  attempted  to  appoint 
Allen  ^aU  physician;  but  it  is  said  that  the 
appointment  was  a  milllty,  there  being  no 


authority  confenred  upon  the  county  Judge  to 
make  the  appointment,  and  in  fact  no  va- 
cancy. Dr.  T.  J.  Potter  having  been  duly 
^ected  to  said  position  at  the  Januaiy  quar- 
terly court  of  1900  for  the  term  of  four  years. 
It  was  denied  that  Allen  was  employed  as 
physician  1^  the  board  of  health,  or  that  the 
board  of  health  had  any  power  conferred  <m 
them  to  employ  a  physician.  It  was  denied 
that  any  smallpta  epidemic  existed  in  Smlth- 
ville.  but  it  Is  admitted  that  one  suspicious 
case  of  something  listed  In  Smlthvllle,  an- 
nounced by  Dr.  Allen  to  be  chlctenpox.  It 
was  afterwards  pronounced  smallpox,  and 
after  the  patient  had  been  removed,  the  com- 
plainant wrapped  a  sheet  around  him,  and 
went  Into  the  house  one  time,  which  was 
the  only  attendance  on  the  patient  by  Allen 
after  the  disease  was  so  pronoimced.  But 
It  was  denied  that  he  was  entitled  to  $600 
compensation,  or  any  other  amount,  against 
defendant  It  was  admitted  that  his  account 
was  presented  to  the  county  court,  and  the 
quarterly  court,  under  and  by  virtue  of  sec- 
tion 5,  c.  95,  of  the  act  of  1886,  did  allow 
and  appropriate  to  complainant  $50  for  tbe 
services  claimed  by  him.  thereby  exercising 
the  discretion  conferred  on  the  court  by  said 
act  A  certified  copy  of  said  order  is  filed 
as  Bxhlblt  B,  and  made  a  part  hereof.  And 
It  was  further  said  that  the  court  allowed 
and  paid  to  Dr.T.  J.  Potter,  as  Jail  physician, 
his  bill  tor  the  previous  quarter.  Defend- 
ant also  answered  the  allegations  as  to  tbe 
claims  of  Ooodson  and  Extea,  which  need 
not  now  be  further  ctmsldered.  It  was  de- 
nied that  Allen  was  presld^t  of  the  board 
of  health,  or  had  any  right  to  bring  eiilt  In 
that  capacity.  It  was  denied  that  Foster, 
the  county  clerk,  or  Bonham,  the  county 
Judge,  had  authorized  the  bringing  of  the 
suit.  It  was  averred  that  the  county  court 
had  discretion  to  fix  the  compensation.  If 
any  was  due,  and  that  Its  award  and  decree 
were  final  and  binding,  especially  when  not 
appealed  from.  Proof  was  taken,  and  the 
chancellor  decreed  that  the  complainant  was 
entitled  to  recover  the  $500  sued  for.  and 
gave  Judgment  accordingly.  The  county  ap- 
pealed, and  has  assigned  errors. 

The  facts  In  regard  to  the  matter  appear  to 
be,  as  near  as  we  can  ascertain  than,  as  fol- 
lows: At  the  January  term,  1900,  T.  J.  Pot- 
ter was  elected  Jail  physician  for  the  term  of 
four  years  from  the  1st  of  January,  1900. 
Dr.  Potter  and  the  complainant  Dr.  Allen 
were  partners.  Dr.  Potter,  under  an  arrange- 
ment with  Dr.  Allen,  had  left  Dekalb  county, 
and  came  to  Nashville  to  attend  the  medical 
lectures  at  the  University  of  Nashville.  The 
agreement  between  Potter  and  Allen  In  their 
partnership  matters  had  been  that  if  Potter 
was  elected  Jail  physician,— as  he  was,— that 
this  matter  should  come  under  their  partner- 
ship, and  that  both  of  them  would  attmd  the 
business,  and  share  that  as  other  business. 
In  common.  When  Dr.  Potter  went  to  Nash- 
TlUe  It  was  sgreed  between  fiiem  that  for 
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senrlcea  rendered  daring  Dr.  Potter's  ab- 
sence by  Dr.  Allen  be  sboold  collect  and  be 
entitled  to  the  compensation.  Wben  Dr.  Pot- 
ter left,  as  a  matter  of  fact  the  Jail  practice 
was  left  in  the  care  of  Dr.  Allen,  and  the 
arran^ment  between  them  as  indlTlduals 
was  that  Dr.  Allen  should  also  attend  to  the 
duties  of  county  health  oflBcer.  On  March  26, 
1900,  a  man  by  the  name  of  Lesley  Mit(:beU 
was  taken  sfck  with  suspicious  symptoms. 
■Dr.  Allen  and  other  doctors  had  been  called 
in,  and  there  was  doubt  as  to  the  character 
of  his  disease,  but  at  first  Dr.  Alien  thought 
it  was  a  case  of  chlckenpox.  Mitchell  was 
in  the  house  occupied  as  a  post  office,  and  oc- 
cupied by  a  family  named  Goodson.  Dr.  Al- 
len, who,  under  the  arrangement  with  Dr. 
Potter,  was  attending  to  the  duties  of  county 
health  officer,  when  suspicion  arose  as  to  the 
character  of  the  disease,  as  he  states,  fearing 
that  be  did  not  hare  the  legal  right  to  take 
such  steps  as  might  be  necessary  to  suppress 
an  epidemic  of  smallpox,  consulted  with 
Judge  M.  N.  Smallman,  drcolt  judge,  and 
Attorney  General  Sutton,  and  they  advised 
him  to  go  and  let  M.  h.  Bonham,  conn^  Judge, 
appoint  him  county  bealtli  officer,  and  Judge 
Bonham,  county  judge,  did  appoint  him.  A 
copy  of  this  order  of  appointment  Is  in  the 
record,  and  Is  as  follows:  "It  appearing  to 
the  court  that  Dr.  T.  J.  Potter  was  duly 
elected  Jail  physician  of  this  county,  that  he 
Is  absent,  and  that  a  case  of  smallpox  exists 
in  the  town  of  SmithTille,  it  It  ordered  by  the 
court  that  Dr.  I^.  D.  Allen,  a  rentable  resi- 
dent physician  of  said  town,  be,  and  he  is 
hereby,  appointed  jail  physician  for  the  coun- 
ty of  Dekalb  for  and  during  the  time  of  the 
absence  of  said  T.  J.  Potter,  and  he  Is  cloth- 
ed with  all  the  powers,  privileges,  and  re- 
sponsIbiUtlea  of  the  said  jail  physician; 
whereupon  the  said  Allen  appeared  in  open 
court,  and  accepted  said  position,  and  entered 
upon  the  discharge  of  his  duties."  This  or- 
der the  proof  shows  was  made  on  March 
26tb,  but  appears  in  the  minutes  of  the  coun- 
ty judge  as  of  April  3,  1900.  Dr.  Allen  fur- 
ther testifies,  and  we  find  no  testimony  to 
the  contrary,  that  the  county  board  of  health 
was  oi^antzed,  and,  as  they  had  some  doubts 
as  to  the  true  disease,  he  telegraphed  to  the 
state  board  of  health  tor  them  to  send  a 
smallpox  expert  to  come  and  diagnose  the 
case,  and,  vhile  waiting  for  the  expert  to 
come,  ha  (Dr.  Allen)  took  such  steps  as  were 
necessary  to  prevent  the  spread  of  the  epi- 
demic if  it  proved  to  be  smallpox.  He  says: 
"I  quarantined  all  that  had  been  exposed  to 
the  disease,  and  letting  as  few  be  exposed  as 
possible;  and  on  March  27,  1900.  the  small- 
pox expert,  Dr.  Le  Boy  came,  and  diagnosed 
It  a  true  case  of  smallpox,  and,  Dr.  Le  Roy 
being  a  member  of  the  state  board  of  health, 
be  advised  with  the  county  board,  and  all  the 
necessary  steps  were  taken  to  prevent  the 
spread  of  the  epidemic."  He  further  testi- 
fies: "I  then  secured  a  house  of  B.  L.  Estes. 
about  «w  mile  from  town,  and  secured  a 


team  and  Jersey,  and  carried  the  patient  to 
the  house,  and  secured  and  employed  an  Im- 
mune nurse  to  wait  on  the  smallpox  patient. 
I  fumigated  the  room  that  I  moved  him  from; 
also  enough  of  clothes  and  bedding  for  A.  J. 
Goodson's  family  to  use  for  24  hours.  I  tben 
bad  them  to  pull  oft  their  clothes,  and  take 
a  bath,  and  leave  their  clothes  in  that  room, 
and  put  on  fumigated  clothes;  and  then  I 
fumigated  the  other  rooms  and  remainder  ot 
clothes;  and  then  I  had  the  post  office  moved, 
and  fumigated  the  room  that  the  post  office 
was  moved  out  of.  1  got  provisions,  and  em- 
ployed a  man  to  carry  the  provisions  to  pa- 
tient and  nurse.  I  vaccinated  all  free  of 
charge  that  came  to  me  and  wanted  to  be 
vaccinated;  also  went  to  tbe  houses  of  those 
that  wanted  me,  and  vaccinated  them.  I 
seen  after  those  that  were  quarantined,  had 
them  provisions  carried  to  tbem,  and  feed 
for  their  cow,  and  done  their  corresponding 
for  them.  I  also  treated  the  patient.  Les- 
ley Mitchell,  while  be  was  quarantined.  I 
sent  medicine  to  him,  and  from  tbe  report  of 
tbe  nurse,  when  I  could  not  safely  send  medi- 
cine, I  tben  went  In  person,  and  seen  and  ex- 
amined the  patlait;  and  at  other  times  I 
went  and  carried  medicine  to  him.  While  I 
was  visiting  the  smallpox  patient,  I  used  all 
the  necessary  precautions  to  prevent  myself 
and  others  from  taking  the  disease  by  putting 
on  an  old  snlt  of  dothes,  and  wrapping  my- 
self in  a  saturated  sheet  of  bichloride,  and 
also  put  on  a  towel  saturated  with  bichloride, 
with  holes  in  towel  for  eyes  and  nose.  Tben 
I  came  back,  and  pulled  off  old  clothes,  and 
took  an  antiseptic  bath,  and  put  on  dllSerait 
clothes.  Many  of  them  that  bad  stwe  arms 
frcHn  vaccination  I  treated,  and  I  treated  all 
free  of  charge  that  called  on  me.  After  I 
found  out  that  the  people  were  afraid  of  me, 
I  w^nt  in  home,  and  stayed,  only  wben  I  had 
to  get  out  and  see  about  tbe  smallpox.  I  had 
my  provisions  brought  to  the  gate,  and  went 
and  got  them.  Wben  I  had  taken  this  case 
of  smallpox  In  charge,  March  28, 1900, 1  stop- 
ped my  practice,  and  gave  the  smallpox  my 
whole  attention.  I  had  him  In  charge  30 
days;  and  by  the  skillful  management  I  pre- 
vented the  spread  of  the  disease  and  cured 
my  patiCTt  On  April  24,  1900,  I  secured 
clothes  for  Mitchell  and  Sidney,  the  nurse, 
and  carried  over  there,  and  had  each  of  tbem 
take  an  antiseptic  bath,  and  bum  all  their 
clothes  and  house  fixtures  they  bad  over 
there,  and  then  bad  tbem  come  out  where  1 
was,  and  put  on  the  clothes  I  carried  over 
for  them,  and  then  I  dismissed  them.  I  in- 
curred considerable  risk  and  loss  of  practice 
at  that  time  while  treating  patient  and  tm 
some  while  afterwards."  There  18  no  testi- 
mony which  controverts  these  statements, 
and  we  find  these  statements  of  the  complain- 
ant to  be  true,  and  to  be  facts.  The  copy 
of  the  order  of  the  county  judge  has  been 
above  copied.  W.  B.  Foster,  the  cleA  of  the 
county  court,  says  he  acted  as  a  member  oC 
the  board  of  health,  and  that  be  and  Judge 
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BonbaiDt  as  membefs  of  the  iMWid  of  bealtb, 
agreed  tliat  Judge  Bonbam  atwtild  appoint 
Dr.  Allen  In  tbe  absence  of  Dr.  Potter  as  a 
member,  and  tbat  Dr.  Allen  sbould  take 
charse  and  look  after  tbe  smallpox  patient 
and  the  smallpox  epidemic;  and  tbat  Dr.  Al- 
len did  act  under  tbe  directions  and  connec- 
tion -wltb  tbe  board  In  manipulating  the  quar- 
antine and  other  things  done  in  and  about 
the  smallpox  epidemic  In  March.  1800.  'Ba 
saja  that  be  suggested  the  appointment  of 
Dr.  Allen,  and  tbat  Judge  Bonbam  made  tbe 
appointment  Says  that  previous  to  this  he 
had  applied  to  other  doctors  In  SmithTlUe, 
who  declined  to  take  charge  of  the  matter, 
or  to  treat  tbe  patient  suspected  of  baring 
tbe  smallpox,  thereupon  It  was  agreed  to 
secure  the  appointment  of  Dr.  Allen;  tbat 
Dr.  Allen  agreed  to  take  charge  of  the  case 
and  tbe  quarantine  measures;  ttiat  thereupon 
th^  tele]^(med  to  NashTllls  for  a  smallpox 
expert,  who  came,  and  jironounced  the  case 
smallpox.  Judge  Bonbam's  testimony  Is  not 
materially  different.  He  was  the  legally 
chosen  and  authorised  county  judge  at  tbat 
time,  ana  was  acting  as  such.  Bays  he  con> 
ferred  with  Dr.  Allen  and  Mr.  Foster  about 
the  matter,  and  agreed  to  appoint  Dr.  Allen 
jail  i^slclan  In  the  absence  of  Dr.  Potter, 
and  that  he  should  look  after  the  smallpox. 
He  says  that  he  and  Fmter,  the  county  clerk, 
agreed  on  tbe  appointment;  and  be  directed 
Foster  to  put  down  the  order;  tbat  he  and 
Foster  agreed  to  appoint  Allen  to  look  after 
tbe  matter,  and  it  was  understood  that  be 
would  do  what  was  neceseary  to  prevent  the 
spread  of  tbe  disease.  He  says  be  told  Fos- 
ter for  blm  and  Allen  to  proceed  with  tbe 
epidemic  or  smallpox  trouble,  and  do  what- 
ever was  necessary.  These  appear  to  be  the 
Acts  in  regard  to  the  appointment.  The 
facts  in  regard  to  the  serrlces  rendered  are 
fully  set  out  In  the  statements  of  Dr.  Allen, 
above  quoted,  except  that  we  may  add  It  Is 
ateo  shown  that  there  was  great  excitement  In 
reference  to  the  smallpox,  and  that  for  some 
dme  after  his  treatm«it  ot  this  smallpox  pa* 
tient  Dr.  Allen's  business  fell  aS.  He  shows 
tbat  ft>r  24  days  prior  to  bis  treatanent  of  this 
man  bis  books  show  charges  amounting  to 
S118.96.— this  besides  the  cash  collected;  that 
for  tbe  first  24  days  after  he  dismissed  Mitch- 
ell, tbe  smallpox  patient,  be  booked  only  986.- 
06.  He  had  tbe  smallpm  pstient  in  chai^ 
about  30  days.  He  died  the  statement  of 
some  28  repnteble  physicians  of  Dekalb  coun- 
ty flxli^  as  their  estimate  of  bis  services  tbe 
sum  ot  11500.  The  depositions  of  nine  of 
these  physicians  were  taken,  and  they  all 
practically  agree  in  tbeir  testimony  on  fixing 
his  compensation  at  $000.  Their  estimates 
are  based  on  the  facts  shown  in  the  record 
as  to  the  time  he  gave,  on  the  risk  incurred, 
on  the  loss  of  practice  necessary  during  bis 
attendance,  and  on  the  loss  of  certain  patrons, 
who  In  the  meantime  had  secured  other  phy- 
sicians. So  tbat,  taking  all  the  testimony  of 
these  witnesses  and  tbe  facts  into  considera- 


tion, we  are  content  to  agree  wlUi  tbe  duin- 
cellor  in  fixing  the  compensation  that  be  is 
entitled  to,  If  any,  at  tbe  sum  of  $S0a  We 
should  also  Btete  tiiat  tbe  proof  shows  that 
the  case  tanied  out  to,  be  a  very  virulent  case 
of  8manp<»c,  and,  while  the  doctor  took  every 
precaution,  and  confesses  tbat  be  was  afraid, 
yet  It  is  shown  that  be  overcame  bla  frars, 
and  rendered  every  service  necrasary,  was 
several  times  close  to  the  patient  to  make 
necessary  examinations,  and  underwent  all 
Oie  dangers  incident  to  such  treatment;  tbat 
bis  services  were  so  Skllled  tbat  tbe  patioit 
recovered,  and  tbe  course  that  was  pursued 
wu  Bucfa  that  there  was  no  spread  of  the 
disease.  So  that  it  appears  tbat  tbe  claim  ot 
Dr.  Allen  is  in  every  way  meritwlouB,  and 
tbe  only  question  that  remains  ts  as  to  tbe 
legal  liability  of  tbe  county  for  the  services 
rendered  under  the  facts  and  drcumstances 
above  found. 

The  powers  and  liabilities  oC  counties  and 
county  courts  and  of  county  boards  of  health 
in  regard  to  this  matter  are  provided  for  and 
regulated  by  chapter  W  of  tiie  act  (rf  180}. 
This  act,  In  snbstence,  is  as  follows:  Ite  ti- 
tle Is,  "An  act  to  authorize  tbe  several  conn* 
ties  in  tbe  stete  to  adopt  m(«e  efl^ent  meas- 
ures of  promoting  tbe  public  bealtb.**  The 
first  section  provides  that  ttie  county  Judge 
or  chairmen,  the  comity  court  dertc,  and  the 
county  health  officer  are  constituted  a  county 
board  ot  health,  with  the  Jail  phyBlcIan  or 
county  bealtb  officer  as  president;  tbat  tbls 
board  of  bealtb  shall  have  the  management 
of  the  general  health  of  the  county,  and 
"shall  institute  such  measures  therefor  as 
they  may  think  best,  and  when  cholera  or  yeU 
low  fever  or  other  cmteglous  and  epidemic 
diseases  are  either  threatened  or  exist  In  their 
county,  it  diall  be  the  duty  of  tbe  coun^ 
health  officer  or  Jail  physician  to  r^rt  to 
the  state  board  of  health  at  once  and  as  often 
tbereafter  as  they  think  proper,  and  tbe  coun- 
ty board  shall  adopt  and  carry  Into  effect 
such  rules  and  regulations  as  may  be  pre- 
scribed by  tbe  state  board  of  bealtb,  having 
for  their  object  a  restriction  and  suppression 
of  such  diseases."  Section  2  provides  that 
the  necessary  expeues  Incurred  by  said  coun- 
ty board  of  health  in  preventing  or  restricting 
such  epidemic  disesBes  as  well  as  for  the  pro- 
tection and  promotion  of  the  general  health 
of  the  county  are  made  a  county  charge,  and 
the  county  court  shall  order  the  payment  of 
the  same  out  of  the  funds  of  the  county. 
Section  3  makes  It  a  mlsdnneanor  for  any 
person  to  violate  tbe  rules  and  regulations 
of  the  board  of  health  having  for  their  ob- 
ject the  prevention,  restriction,  or  extinction 
of  epidemic  diseases.  Section  4  provides  tbat 
It  shall  be  the  duty  of  tbe  county  courts, 
when  there  are  jails  in  tbeir  counties,  at  the 
first  quarterly  term  after  the  passage  of  this 
act,  except  in  such  counties  where  such  offi- 
cers have  already  been  elected,  to  elect  or 
appoint  a  jail  physician  or  health  officer  for 
OuAr  respectlTe  counties,  whose  duty  It  sbal* 
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be  to  lender  medical  and  sargical  attentton 
to  patients  of  the  county  confined  therein 
awaiting  trial,  or  who  are  under  conviction 
by  the  courts  of  the  county;  and  who  shall 
bold  office  to  the  following  January  term  of 
the  court,  when  the  successors  of  all  county 
health  officers  throughout  the  state  shall  be 
elected  by  them  for  a  period  of  four  y^ars, 
and  BO  on  quadrennially.  Section  5  provides 
that  the  compensation  to  Jail  physicians  or 
county  health  officers  shall  be  such  aa  the 
county  court  may  fix.  Section  6  provides  that 
the  act  shall  not  be  construed  as  conflicting 
with  municipal  boards  of  health  t&roughoat 
the  state.  The  seventh  section  Is  the  repeal- 
ing section,  and  the  eighth  section  provides 
that  the  act  shall  take  effect  from  and  after 
its  passage.  Such  Is  the  law  upon  this  sub- 
ject, and  we  do  not  find  that  any  of  Its  pro- 
visions have  been  altered  or  repealed.  We 
do  not  find  any  proof  In  the  record  as  to  what 
regulations  have  been  establlsbed  by  the  state 
board  of  health.  But  we  may  at  least  take 
Judicial  knowledge  of  the  fact  that  In  cases  at 
smallpox  a  strict  and  rigid  quarantine  of  the 
persons  affected  or  exposed  Is  always  re- 
quired. Applying  this  act  to  the  case  In 
hand,  we  find  that  Dr.  Potter  had  been  regu- 
larly elected  at  the  January  term  of  the  coun- 
ty court  of  Dekalb  county  as  jail  physician 
or  county  health  officer.  During  his  tempo- 
rary absence  the  county  Judge  assumed  the 
power  of  appointing  a  county  health  officer 
or  Jail  physician.  We  do  not  flnd  that  such 
power  is  Imposed  upon  the  county  Judge  by 
law,  but  we  are  of  the  opinion  tiiat  his  ac- 
tion In  this  matter  cuts  no  figure  in  this  case. 
It  Is  shown  that  the  two  remaining  members 
of  the  board  of  health,— county  judge  and 
county  court  clerk,— when  this  suspicious  case 
was  reported  to  them.  Immediately  took  steps 
to  prevent  the  spread  of  smallpox;  that  they 
conferred  with  other  physicians  in  SmithvlUe, 
who  refused  to  act  in  the  matter;  and  that 
they  then  not  only  endeavored  to  appoint  Dr. 
Allen  county  Jail  physician  or  county  health 
officer,  but  directed  and  authorized  him  to 
take  whatever  measures  might  he  necessary, 
to  take  charge  of  the  smallpox  patient,  and  to 
dp  everything  he  thought  proper  to  prevent 
the  spread  of  the  smallpox.  Now,  here  were 
the  only  two  members  of  the  board  of  health 
of  Dekalb  county  who  were  present  and  In 
condition  to  act  They  constituted  a  majori- 
ty of  the  board.  Afterwards  the  remaining 
member,  when  he  returned,  ratified  and  ap- 
proved their  action,  if  such  ratification  were 
necessary.  But  this  board  met  and  took  ac- 
tion, and  section  1  of  the  act  of  1885  author- 
ized the  board  to  take  such  measures  as  they 
might  think  best  when  cholera,  yellow  fever, 
or  other  contagious  and  epidemic  diseases  ei- 
ther threatened  or  existed  In  their  cotmtles. 
and  to  adopt  and  carry  into  effect  such  rules 
and  regulations  as  might  l>e  prescribed  by  the 
state  board  of  health,  having  for  their  ob- 
ject the  restriction  and  prevention  of  such 
diseaaea.  Now  here  was  a  snspected  caae  of 


smallpox,  which,  on  Investigation,  turned  oat 
to  be  a  genuine  case  of  smallpox,  so  tbat  a 
contagious  or  epidemic  disease  was  threaten- 
ed and  existed  at  the  time  In  Ddcalb  county. 
In  such  case  the  board  is  given  broad  and 
ample  powers  and  discretion  by  the  act  of 
1886  to  act,  and  we  are  of  opinion  tbat  the 
action  of  the  county  judge  and  county  court 
derfc.  acting  as  a  county  board  of  health,  was 
within  the  lines  of  their  powers  conferred  by 
the  act  of  1885,  and  that  In  fact  they  were  in 
duty  bound  to  act  and  they  were  fully  au- 
thorized and  empowered  to  take  whatever 
measures  might  be  deemed  necessary  to  pre- 
vent the  spread  of  this  disease.  Counsel  ap- 
pear to  misapprehend  the  terms  used  In  the 
act  The  act  does  not  restrict  the  board  of 
health  to  aictlou  only  dmring  the  existence  of 
an  epidemic,  but  authorizes  and  requires  them 
to  act  whenever  cholera,  yellow  fever,  or  oth- 
er contagious  and  ^Idemlc  diseases  are  ei- 
ther threatened  or  exist  In  their  counties. 
We  do  not  mean  to  be  understood  as  holding 
tbat  the  existence  of  a  single  smallpox  case 
in  a  county  constitutes  an  epidemic  In  that 
county,  as  some  of  the  physicians  in  this  case 
have  testified.  But  It  Is  clear  that  smallpox 
Is  one  of  the  diseases  mentioned  in  the  act  as 
contagious  or  epidemic  diseases.  It  belongs 
to  tliat  class  of  diseases  which,  unless  re- 
stricted and  prevented  by  vigorous  measures, 
becomes  epidemic,  and  It  was  to  prevent  the 
spread  of  just  such  diseases  tbat  the  act  of 
1885  was  passed;  and  we  are.  therefore,  of 
the  opinion  that  the  employment  of  Dr.  Al- 
len by  the  county  board  of  health  was  both 
proper  and  necessary.  He  appears  to  have 
taken  the  most  vigorous  and  wise  precautions 
to  prevent  the  spread  of  the  disease  by  a 
strict  quarantine  of  the  affected  patient  and 
of  those  who  had  been  exposed,  and  by  the 
fomlgation  and  disinfection  of  all  buildings 
and  clothing  which  had  been  exposed  to  the 
contagion.  As  above  seen,  the  second  section 
of  the  act  provides  that  all  necessary  ex- 
penses incurred  by  the  board  of  health  In 
preventing  or  restricting  such  epidemic  dis- 
eases are  made  a  county  charge,  and  the 
county  court  is  directed  to  order  their  pay- 
ment and  this.  In  our  opinion,  fixes  upon 
the  county  a  liability  for  all  reasonable  ex- 
penses and  charges  Incurred  in  this  mattt^r 
by  the  action  of  the  county  board  of  health, 
and  we  are,  therefore,  of  the  opinion  that  the 
county,  by  reason  of  Dr.  Allen's  employment 
which,  as  we  say,  was  wise  and  necessary, 
became  liable  to  him  for  reasonable  compen- 
sation. It  Is  said,  however,  tbat  It  was  hts 
duty  to  render  these  services  as  county  jail 
physician  or  county  health  officer.  In  the 
first  place.  It  Is  to  be  noted  that  he  was  not 
county  jail  physician  nor  county  health  offi- 
cer. It  makes  no  difference  that  he  agreed 
with  his  partner.  Dr.  Potter,  who  was  the 
county  Jail  physician,  to  do  the  county  busi- 
ness during  his  absence.  Private  agree- 
ments cannot  be  recognised  as  substituting 
one  individual,  who  has  not  been  duly  elected 
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and  chosen  for  a  public  oEDcer,  for  another, 
whs  has;  and  we  are  also  of  opinion,  as  above 
stated,  that  the  action  of  the  coanty  }adge  In 
appointing  Dr.  Allen  was  of  no  validity,  be- 
cause no  such  power  is  given  to  the  county 
Judge  to  make  an  appointment  of  tlds  char- 
acter. But,  even  If  It  be  conceded— which  we 
think  It  cannot  be— that  Dr.  Allen  was  ei- 
ther de  facto  or  de  Jure  at  that  time  county 
Jail  physician  or  health  officer,  the  law  Im- 
poses no  such  duties  upon  that  official  as  he 
was  called  upon  to  discharge  In  this  case. 
The  only  duty  that  is  required  of  a  county 
Jail  pbysldan  as  such  by  the  act  of  1885, 
which  provided  for  his  election.  Is  as  follows: 
"Whose  duty  it  shall  be  to  render  medical 
and  surgical  attention  to  patients  of  the  coun- 
ty confined  therein  awaiting  trial,  or  who 
are  under  conviction  by  the  courts  of  the 
county.**  Section  4.  This  section  plainly  pre- 
scribes the  duties  of  the  county  Jail  physician. 
The  Jail  physician.  Just  as  the  county  Judge 
and  the  county  court  clerk,  becomes  ex  offi- 
cio health  officer.  But  the  services  for  which 
a  salary  or  compensation  Is  to  be  fixed  by  the 
comity  court  for  him  is  In  his  capacity  as 
county  Jail  physician,  whose  duty,  as  we  have 
seen,  it  Is  to  render  medical  and  surgical  at- 
tention to  patients  of  the  county  confined 
awaiting  trial,  or  who  are  In  Jail  under  con- 
viction by  the  courts  of  the  county.  Certain- 
ly, It  could  not  be  said  that  the  county  court 
clerk  or  the  county  Judge,  simply  because 
they  are  ex  officio  members  of  the  county 
board  of  health,  are  required  to  act  as  guards, 
or  quarantine  officers,  or  nurses,  or  In  other 
Uke  capacities  during  epidemics  of  yellow  fe- 
ver, cholera,  smallpox,  and  the  like.  It  Is 
the  duty  of  these  three  gentlemen,  who  thus 
become  ex  officio  members  of  the  county 
boerd  of  health,  to  meet  as  such,  and  devise 
means  to  protect  the  health  of  the  county, 
and  then  that  they  are  authorized  to  employ 
finch  men  and  measures  as  may  be  necessary 
to  carry  out  these  purposes.  Such  Is  the  clear 
meaning  of  this  act.  And  we  take  it  that,  If 
the  county  Jail  physician  or  health  officer 
should  be  required  to  give  his  time  and  atten- 
tion during  such  an  epidemic  to  the  suppres- 
sion of  a  disease,  he  would  be  entitled  to 
compensation  for  such  time  and  attention 
aside  from  his  salary  fixed  by  the  county 
conrt  as  compensation  to  bim  for  services 
rendered  as  county  Jail  physician.  But, 
whether  this  be  true  or  not,  we  are  of  opinion 
that  Dr.  Allen  was  not  county  Jail  physician, 
but  that  he  was  legally  employed  by  the 
county  board  of  health,  and  thus  became  en- 
titled to  compensation  for  his  time  and  serv- 
ices, which  became  a  county  charge.  It  Is 
Insisted,  however,  that  this  record  shows  that 
be  presented  a  claim  to  the  county  court,  and 
that  the  county  court  refused  to  allow  any- 
thing beyond  the  sum  of  $50,  and  that  this 
sum  was  decreed  to  him,  and  has  been  ten- 
dered him;  and  that  from  this  order  and  de- 
cree of  the  county  court  there  bas  been  no 
appeal  or  writ  of  error  prosecuted;  and  It  Is 


earnestly  Insisted,  therefore,  that  this  ordfer 
and  decree  of  the  county  court  was  final  and 
binding,  and  It  Is  Insisted  that  the  act  of 
1885  gives  the  county  court  exclusive  power 
to  act  upon  such  claims.  It  Is  true  that  the 
second  section  of  this  act  says  such  claims 
are  made  a  county  charge,  and  that  the  coun- 
ty court  shall  order  payment  of  the  same; 
but  that  section  does  not  provide  thdt  the 
county  court  Is  given  any  power  to  adjudi- 
cate or  pass  upon  the  merits  and  amount  of 
any  such  claim  presented  In  a  final  and  con- 
clusive way.  It  Is  true  that  section  6  says 
that  the  compensation  to  Jail  physicians  or 
county  health  officers  shall  be  such  as  the 
county  conrt  may  fix,  but  this  provision  re- 
fers to  the  salary  to  be  fixed  for  the  county 
Jail  physician  for  attending  to  the  duties 
named  In  the  next  section  Just  above,— that  is, 
attending  patients  who  are  in  Jail,— and  has 
no  reference  to  claims  of  this  character. 

It  Ib  next  said  that  the  complainant  can- 
not recover  because  there  was  not  a  specific 
contract  between  him  and  the  county  board 
of  health  hi  relation  to  these  matters.  There 
was  a  specific  contract  to  the  effect  that  he 
should  do  everything  that  might  be  proper 
and  necessary  for  the  suppression  of  the  dis- 
ease, and  this  he  appears  to  have  done.  But 
we  suppose  that  the  point  Intended  to  be 
made  by  counsel  is  that  the  exact  amount 
of  his  compensation  should  have  been  agreed 
upon  beforehand,  but  we  know  of  no  law  to 
this  effect  In  fact,  it  would  have  been  a  very 
difficult  matter  to  have  provided  for,  be- 
cause at  the  time  of  his  first  employment  It 
was  not  certainly  known  that  the  case  was 
a  genuine  case  of  smallpox.  There  was  at 
that  time  no  way  to  tell  how  severe  the  case 
might  be,  nor  how  long  the  doctor's  attention 
and  time  would  be  required.  Besides  this. 
It  appears  that  the  board  of  health  had  con- 
sulted other  physicians,  and  that  they  could 
get  no  one  else  to  take  charge  of  the  mat- 
ter. But  in  any  event  we  know  of  no  pro- 
vision of  law  which  requires  that  in  a  case 
of  this  kind  the  exact  compensation  should 
be  agreed  upon  beforehand. 

Upon  the  whole  case  we  are  of  the  opinion 
that  there  Is  no  merit  In  any  of  the  errors 
assigned,  and  that  the  decree  of  the  chan- 
cellor should  be  affirmed,  with  costs. 

On  reflection  we  deem  It  proper  to  add  a 
few  facts  and  considerations  In  regard  to 
tbe  amount  of  compensation  allowed  Dr. 
Allen.  We  have  given  the  estimates  of  nine 
reputable  physicians  who  were  examined,  and 
who  fix  the  compensation,  on  the  facts  pre- 
sented by  the  proof  of  Dr.  .^llen,  at  1^500. 
In  addition  to  this,  the  proof  shows  an  earn- 
ing capacity  upon  his  part  prior  to  his  tak- 
ing charge  of  this  case  of  at  least  $150  a 
month.  He  gave  to  the  case  30  days'  time. 
Besides  the  treatment  In  the  case,  he  render^ 
ed  most  efficient  services  In  the  quarantine 
and  disinfecting  matter.  He  shows  by  fig- 
ures given  that  his  business  fell  ott  for  the 
2i  days  Immediately  after  the  dlscbarge  ' 
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the  patient,  u  conipaTea  with  the  2ft  dayt 
before  he  took  charge  of  the  case,  at  the 
rate  of  about  fll6  a  month.  This  would 
make  hia  actual  loss  shown  by  positive  fig- 
ures at  least  V266.20.  He  further  testifies, 
without  giving  figures,  that  there  was  also 
a  loss  In  subsequent  months,  and  that  some 
patients  he  had  lost  permanently.  These 
facts  are  to  be  taken  Into  consideration.  Be- 
sides this,  the  physicians  say  that  it  Is  cus- 
tomary and  prefer  In  diseases  of  this  char- 
acter, where  there  Is  great  danger  from  c<m- 
tagion,  that  the  element  of  danger  should  be 
taken  Into  ccnislderatlon  In  fixing  the  rate 
of  compensation;  and,  in  our  opinion,  this  Is 
also  proper.  Aside,  however,  from  the  ele- 
ment of  danger,  we  do  not  think  that  9Q00, 
all  the  facts  In  the  testimony  being  taken  in- 
to consideration,  would  be  an  exorbitant 
charge.  Taking  tbs  element  ot  danger  into 
consideration,  in  our  opinion  the  amount  of 
9600  is  a  low  and  reasonable  charge.  7or 
these  reas(ms  the  decree  <xC  the  chancdlw 
will  be  affirmed,  with  costs. 

NBIU  3.,  concurs. 

Affirmed  orally  by  supreme  court.  Decon- 
ber  22,  1900. 


MASON  et  nz.  t.  WILLBITB  et  aL 
SAMB      COOPEB  et  aL 
(Court  of  Chancery  Appeals  of  Tennonsee. 

Not.  S,  1900.) 

notes-ownership— bvidencb-tran8a0- 
tions  with  one  deceased— objec- 
tion s— pr  bs  u  m  pt 1 0  ns. 

1.  The  cross-examination  of  a  witness  whose 
direct  testimony  was  incompetent,  being  taken 
by  deposition  before  hearing,  does  not  render 
the  testimony  competent;  proper  objection  be- 
ing taken  thereto  at  the  hearing. 

2.  Where  the  suit  was  on  notes  executed  by 
an  administrator  In  the  lifetime  of  his  deced- 
ent, which,  the  plaintitT  claimed,  had  been 
given  her  by  her  deceased  mother,  it  was  prop- 
er to  allow  her  to  testify  that  she  had  item 
claiming  and  holding  them  as  her  own  rince 
a  time  when  her  mother  visited  her. 

3.  It  was  not  competent  for  plaintiff  to  tes- 
tify as  to  statements  made  to  her  by  her  moth- 
er as  to  the  gift  of  the  notes. 

4.  Plaintiff  claimed  to  own  the  notes  sued  on 
by  gift  from  her  deceased  mother.  At  the  time 
of  her  mother's  death,  in  another  state,  plain- 
tiff was  in  possession  of  the  notes,  and  testi- 
fied positively  as  to  the  gift.  As  to  certain  of 
them,  plaintiff's  son  testified  that  he  had  asked 
his  grandmother  for  them,  and  been  told  hy 
her  that  she  had  given  them  to  plaintiff.  As 
to  another  note,  it  appeared  defendant  wrote 
the  mother  that  he  was  ready  to  pay  some  on 
the  note,  and  she  replied  that  plaintiff  had  the 
note,  and  it  should  be  paid  to  her,  and  she 
woald  arrange  for  def«iaant  to  pay  it  There 
was  other  evidence  showing  the  daim  of  plain- 
tiff, sad  sufficient  to  eBtabllsh  a  gift  to  plain- 
tiff. 

Appeal  from  chancery  court,  White  county; 
W.  T.  Smith,  CbanceUor. 

Suits  by  B.  Mason  and  wife  against  Sallie 
WUlhlte  and  others  and  gainst  N.  P.  Cooper 
and  others.   From  a  decree  in  favor  of  plain- 


tiffs, defendant  W.  8.  Wfflhlte  apptels.  Af- 
firmed. 

Adcock  &  StoiT,  Ux  appellant.  BaoignMt 
&  Fancher,  for  aiqpdlaea. 

BARTON,  J.  ThMe  suits  were  brought  by 
the  complainants  to  collect  certain  notes,  and 
to  assert  their  right  of  ownership  thereto. 
The  cases,  Involving  similar  Issues,  were  con- 
solidated and  heard  together.  The  real  ques- 
tion in  the  case  is  one  of  fact,  and  Is  whether 
Mrs.  Julia  A.  Bandolph  In  her  lifetime  gave 
to  the  complainant  Mrs.  J.  T.  Mason  the  notes 
in  question.  The  first  bill  was  filed  by  B. 
Mason  and  wife,  JT.  T.  Mason,  against  Sallle 
WUlhlte  and  San^ison  Wlllhlte,  on  Febmaiy 
20,  IfiDO.  This  bill  aUeged  that  the  defend- 
ants SalUe  Wlllhlte  and  Sampson  WOlhlte 
were  indebted  to  the  complainant  J.  T.  Mason 
In  the  sum  (tf  I1&2.80,  and  accrued  interest, 
on  a  note  for  that  amount  dated  June  16. 
1886,  due  one  day  after  date,  and  made  pay- 
able to  J.  A.  Randolph;  and  It  was  averred 
that  the  note  was  glvtti  and  transferred  by 
J.  A.  Bandoli^  to  the  complainant  Mrs.  Ma- 
son, and  that  she  was  the  legal  owner  of  tiie 
same.  It  was  furthw  averred  that  the  de- 
fendant Sampson  milhlte  had  procured  him- 
self to  be  appointed  administrator  of  the  es- 
tate of  Jnlla  A.  Bandolph,  who  hod  died  on 
June  14, 1880,  In  the  state  of  Arkansas,  where 
she  tiien  lived.  It  was  charged  that  said  ap- 
pointment was  illegal,  because  at  the  time  of 
his  ai^lntment  there  was  no  asset  belonging 
to  her  estate  in  Tennessee;  that  abe  was  a 
resident  of  Arkansas  at  the  time  of  her  death, 
and  at  the  time  of  the  appcrintment  of  the  al- 
leged administrator  there  were  no  assets  be- 
longing to  the  estate,  and  no  debtor  of  the 
deceased  lived  in  the  county,  m  no  debtor 
of  a  debtor  ct  the  deceased;  that  there  was 
no  suit  to  be  Inonght  or  prosecuted  and  de- 
fended In  the  county  in  which  the  estate  was 
Interested,  and  that  there  was  no  ground  or 
reas(ai  for  tiie  appointment  of  the  adminis- 
trator, and  that  the  county  court  of  that  coun- 
ty did  not  have  jurisdiction  to  appoint  an  ad- 
ministrator; that  the  defendant  Sampson 
Wlllhlte  had  procured  himself  to  be  ai^hit- 
ed  admlidstrator  in  wder  to  defeat  tlie  col- 
lection of  the  note  sued  on  and  two  other 
notes,— one  against  L.  P.  Coi^r  and  T.  A. 
Hennesse  for  and  another  Miainst  T.  A. 
Hennesse  for  |7B;  that  these  notes  had  been 
given  to  the  complainant  by  her  mother,  Julia 
A.  Randolph,  before  her  deatii,  and  transfer- 
red by  delivery.  The  defmduits  demurred 
to  this  bill  (1)  on  the  ground  that  it  was  mul- 
tifarious; (2)  on  the  ground  that  Sampson 
Wlllhlte,  the  administrator,  was  a  necessary 
party,  and  was  not  sued  as  administrator; 
(8)  that  the  blU  showed  that  Sampson  WiU- 
hite  bad  been  amiolnted  administrator  of  the 
estate  of  Julia  Randolph,  deceased,  and  that 
the  jurisdiction  of  the  county  cotirt  In  such 
matters  was  final,  original,  and  exdustve.  and 
could  not  be  reviewed  by  tiie  chancery  court 
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Anotbar  demnrrer  waa  filed  w  the  ground 
fbat  the  blU  was  mnltlfarloiu  ttv  nonjoinder 
of  parties.  The  demnrrer  was  OTerrnled,  and 
the  defendants  answered,  and  filed  a  cross 
UU,  seeking  to  recover  the  ownership  and 
eontnd  of  the  note,  and  substantially  denyliv 
all  the  allegations  and  equities  of  the  bill  of 
complainants.  The  seccHkd  bill  was  filed  by 
BL  Uaaon  and  wife,  J.  T.  Mason,  against  L. 
P.  Cooper  and  T.  A.  Hennesse.  In  this  bill 
the  complainants  allege  that  Mrs.  J.  T.  Ma> 
son  la  the  owner  of  one  note  toe  $66,  dated 
Bfareb  28,  1896,  with  small  credits  indorsed* 
thereon,  signed  by  L.  P.  Ckx^ier  and  T.  A. 
Hennessey  payable  to  Mrs.  Julia  Bandolph. 
and  also  <tf  <me  other  note,  signed  by  Cooper 
and  Hennesse.  who  are  also  parties  defend- 
ant, dated  March  29,  1895,  for  $75.  with  a 
credit  of  f  2S  indorsed  upon  It.  It  Is  alleged 
in  the  bill  that  both  of  these  notes  were  giv- 
en to  the  complainant  Mrs.  Mason  by  her 
mother,  Julia  A.  Bandolph,  In  her  lifetime, 
and  -were  assigned  by  delivery  at  the  time 
of  her  last  visit  to  Tennessee.  Similar  alle- 
gations were  made  as  to  the  appointment  of 
Sampson  Wlllhite  administrator,  bnt  he  was 
not  at  first  made  a  party.  Aft^wards  com- 
plainants were  permitted  to  amend  the  bill, 
and  he  was  made  a  party  to  the  last  bill. 
Sampson  Wlllhite  demurred  to  this  bill,  and 
also  filed  an  answer  and  a  cross  bill,  In  which 
he  relied  upon  and  charged  the  validity  of 
his  appointment  as  administrator,  and  sought 
to  recover  the  notes  in  question.  He  also 
filed  a  similar  cross  bill  in  the  first  case  above 
mentioned.  Mason  and  wife  answered  both 
cross  bills.  Proof  was  taken,  the  cause 
heard,  and  the  chancellor  decreed  that  the 
complainants  were  the  owners  of  the  notes, 
and  gave  judgment  accordingly.  From  this 
decree  the  defendant  W.  8.  WiUhlte  appealed, 
and  has  assigned  errors. 

We  should  further  mention  that  on  the 
trial  of  the  case  tbe  defendants  excepted  to 
the  testimony  of  the  complainant  J.  T.  Ma- 
son in  so  far  as  she  testified  to  the  transac- 
tions vritb  and  statements  by  tbe  deceased, 
Jnlia  A.  Randolph.  The  exceptions  were  sus- 
tained, and  the  evidence  excluded.  But,  by 
special  ordar  of  the  court  in  Ueu  of  a  bUl 
of  exceptions  the  entire  testimony  was  re- 
tained in,  and  made  a  part  of,  the  record. 

One  Issue  of  fact,  in  our  opinion.  Is  con- 
clusive of  the  entire  case.  We  do  not  deem 
It  necessary  to  go  into  a  discussion  of  the 
question  as  to  whether  the  appointment  of 
Wlllhite  as  administrator  was  invalid  on  ac- 
count of  want  of  Jurisdiction  In  the  coun^ 
eonrt  or  not,  or  into  the  question  whether 
this  court  could  inquire,  under  a  bill  filed  in 
the  chancery  court,  of  this  character,  into 
the  Jurisdiction  of  the  county  court  Tbe 
attack  made  upon  the  appointment  of  tbe 
administrator  is  that  tbe  county  court  of 
White  county  had  no  Jurisdiction,  because 
Mrs.  Julia  Randolph,  the  deceased,  died  a 
resident  and  citiz«i  of  Arkansas,  and  that 
tbsn  wua  no  assets  belonging  to  her  estate 


in  White  oouttty  to  be  administered.  If  we 
sball  find  as  a  fact  that  tbe  notee  In  this 
case  were  not  given  to  the  complainant  Mrs. 
Mason,  then  there  were  assets,  and  the  coun- 
ty court  naqoestlonablj  bad  Jurlsdictloa  to 
mate  tbe  qw<dAtment,  On  the  contraxr,  If 
we  sbaU  find  that  the  notes  were  givoi  to 
the  complainant  Mrs.  Mason  by  her  mother 
during  the  lifetime  of  the  latter,  then  she  is 
entitled  to  recover  them,  and  it  is  immaterial 
whether  tbe  defendant  Wlllhite  was  proper- 
ly apptrinted  as  administrator  or  not  So 
we  content  ourselves  with  passing  vsaa  this 
one  question  of  fact,  wUch,  as  we  say.  Is 
condoslve. 

After  a  careful  study  of  the  evidence  la 
tbe  case,  we  have  come  to  the  conclusion  that 
the  evidence  Justifies  the  finding  of  the  chan- 
cellor that  the  notes  were  given  to  the  com- 
plainant In  the  first  place,  it  Is  to  be  said 
that  she  was  found  in  possession  of  the 
notes  at  the  time  of  her  mother's  death,  she 
having  died  In  Arkansas;  and  possession 
Itself  is  presumptive  evidence  of  ownersMp. 
The  complainant  herself  positively  testifies 
that  her  mother  gave  her  these  notes.  This 
testimony  was  excepted  to.  It  is  insisted  In 
behalf  of  the  complainant  that  tbe  evidence 
Is  now  admissible,  because  on  cross^xamina- 
tlon  Mrs.  Mason  was  requested  and  required 
by  the  defendants  to  testify  as  to  the  exact 
words  of  her  mother.  The  decree  shows 
that  all  this  evidence  was  excepted  to.  The 
depositions  were  taken  before  the  hearing, 
and  we  take  it  that  a  mere  cross-examination 
of  a  witness  whose  previous  testimony  has 
been  Incompetent  will  not  make  it  admissible, 
if  the  question  Is  properly  raised  on  the  hear- 
ing. It  was  competent  and  admissible,  how- 
ever, for  Mrs.  Mas<m  to  testify  to  the  fact 
that  she  had  the  notes,  and  had  been  claim- 
ing them  and  holding  them  as  her  own  since 
her  mother's  visit  In  March,  189S,  and  this 
she  testifies  to.  Under  our  statutes,  as  here- 
tofore construed  by  our  supreme  court  we 
take  It  that  her  testimony  as  to  statements 
made  to  her  by  her  mother  is  not  competent 
But  excluding  this,  we  have  the  possession 
of  the  notes  in  her.  and  her  claim  to  them. 
Further  than  this,  we  have,  as  to  the  Cooper 
notes,  the  testimony  of  tbe  complainant's 
son,  who  asked  bis  grandmother  to  let  him 
have  the  Cooper  notes,  when  she  told  him 
that  she  had  given  Uiem  to  his  mother. 
The  notes  all  appear  to  have  been  handed  to 
her  at  the  same  time.  As  to  the  Wlllhite 
note,  it  appears  that  W.  6.  Wlllhite  wrote  to 
bis  grandmother  Mrs.  Randolph  that  he  was 
ready  to  pay  some  on  that  note.  She  replied 
in  a  letter  dated  April  10,  1888,  which  Is 
found  In  the  record,  In  which  letter  she  said: 
"Samp,  you  say  you  want  to  pay  some  on 
that  note.  I  will  fix  for  you  to  pay  it  Bunt 
has  the  note,  and  pay  It  to  her."  It  appears 
that  "Bunt*  was  the  name  by  which  Mrs. 
Mason,  the  complainant  was  known.  It  Is 
true,  this  letter  can  be  construed  In  two 
ways.  The  expression,  "I  will  fix  for  you 
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to  pay  It,**  does  Indicate  mmt  right  of  owD«r- 
shlp  or  cmitnd;  but,  when  taken  in  connec- 
tl<m  with  the  other  erld^ce,  we  do  not  unr 
derstand  It  to  be  an  assertion  of  the  light 
of  ownership.  It  would  have  been  an  easy 
aod  simple  matter  to  have  directed  him  to 
send  the  money  to  her*  and  she  could  have 
directed  her  daughter  to  enter  the  credit;  but 
the  direction  Is  to  pay  the  money  to  the 
daughter,  the  complainant  in  this  case.  Thete 
Is  other  testimony  in  tiie  record  showing  the 
claim  of  flK  complainant,  ahd  the  cmdnct  of 
the  partiea  But,  wltoout  going  into  further 
discussion  in  detail,  we  hare  ctmcluded  that 
the  weight  of  the  evidence  is  that  the  notes 
were  given  to  the  complainant  by  her  moth- 
er during  her  lifetime.  We,  therefore,  so 
find  as  a  fact,  and  affirm  the  decree  of  the 
chancellor,  with  coste.  All  concur. 

Affirmed  orally  by  supreme  court,  Decon- 
ber  22.  1900. 


ffr.  LOUIS,  K.  ft  N.  W.  B.  CO.  v.  KNAPP, 
STOUT  &  00.  COMPANY. 
(Supreme  Court  of  Missouri,  Division  No.  8. 
Feb.  26, 1001.) 

BUINENT  DOMAIN  —  OONSTITUTIONAI*  LAW  — 
CONDEMNATION  PROCBBDINOS  INSTRUC- 
TIONS —  COMPENSATION  —  INADEQUACY  — 
MEASURE  OP  VALUE— BURDEN  OF  PROOP— 
COST  OF  REMOVAL  OF  PRO PBRTT— INCON- 
VENIENCE OP  OWNER— INJURY  TO  BUSINESS 
—DAMAGE  TO  PERSONALTY— BVIDBNCB— IN- 
TEREST ON  AWARD. 

1.  Where  the  land  of  defendant  io  condemna- 
tion proceedings  was  much  lower  than  the 
grade  ot  an  adjacent  street  and  of  plaintiff's 
railroad,  a  change  in  the  level  which  would 
render  surface  crossings  over  plaintiff's  road 
useful  was  not  bo  remote  as  to  preclude  plain- 
tiff from  offering  such  croesings  in  mitigation 
of  damages. 

2.  An  instruction  in  condemnation  proceed- 
ings that  the  market  value  of  the  property  is 
not  to  be  determined  by  the  value  of  the  strip 
to  the  plaintiff,  nor  the  plaintiETs  necessity  of 
ncciuiring  it,  nor  its  peculiar  value  to  the  de- 
fendant, and  that  these  considerations  must  in 
no  way  affect  the  jury's  determination  of  the 
property's  value,  was  not  error. 

S.  An  Instruction  to  the  jury  in  condemnation 

f proceedings  that  they  could  not  coneider  specu- 
iitive  values  In  awarding  damages  was  not  er- 
ror. 

4.  Where  defendant  in  condemnation  proceed- 
ings asRumed  and  was  accorded  the  right  to 
open  and  close  the  case  in  the  circuit  court, 
both  as  to  (he  introduction  of  testimony  and 
the  argument  of  the  cause,  and  the  court  at 
its  request  instructed  the  jury  that  the-burden 
of  proving  benefits  to  the  land  crossed  by  the 
plaintiff's  railroad  was  on  the  plaintiff,  an  in- 
struction that  the  burden  of  proving  damages 
to  defendant's  land  rested  on  defendant  was  not 
error. 

5.  Refusal  to  give  instructions  requested  ay 
defendant  in  condemnation  proceedings,  which 
were  directly  in  conflict  with  other  instrnctiona 
nsked  by  defendant  and  given  by  the  court  In 
its  behalf,  was  not  error. 

6.  The  owner  of  Inod  In  condemnation  pro- 
ceedings was  not  entitled  to  the  cost  of  re- 
moving Inmber  from  the  right  of  way,  or  fen- 
cing such  right  of  way,  or  constructing  subways 
therennder  allowed  by  stipulation,  or  repiling 
the  Inmber,  as  damages  for  such  condemnation. 

7.  Where  land  is  condemned  by  a  railroad 


company,  inconvenience  to  the  owner,  tnjnry  to 

his  business,  loss  of  pro6ts,  damage  to  personal 
proiwrty,  or  the  expense  of  removing  it  is  not 
to  be  estimated  as  distinct  elements  of  dam- 
ages. 

8.  The  words  "other  property,"  In  Rev.  St  I 
2734.  providing  that  In  case  lands  or  "other  prop- 
erty" is  sought  to  be  appropriated  by  any  rail- 
road corporation  for  public  use,  and  the  own- 
ers and  such  corx>oration  cannot  agree  aa  to 
compensation,  the  corporation  may  apply  to  the 
circuit  court,  etc.,  have  no  reference  to  the 
words  "or  damaged,"  In  Ocmst.  art  2»  I  21, 
declaring  that  private  property  shall  not  be 
taken  "or  damaged"  for  public  use  without  just 
compensation,  which  latter  refer  to  real  estate 
damaged  by  appropriation  or  the  manipula- 
tion of  proper^  appropriated;  and  damages 
to  personal  property  or  Business  Interests  need 
not  be  compensated  for  In  condemnation  pro- 
ceedings. 

9.  St.  Loula  City  Ordinance  No.  14,078  pro- 
vided that  the  Terminal  Railway  Company, 
when  required,  should  connect  its  tracks  with 
any  Inmber  yard  located  adjacent  to  the  rail- 
way of  such  company,  but  that  no  switdies 
or  side  tracks  should  be  allowed  along  or 
across  any  street  or  public  highway,  onlees 
by  authority  of  the  municipal  assonbly.  H«ld, 
that  a  requested  instmcUon  in  condemnation 
proceedings  that  such  company  was  obliged  hy 
such  ordinnnce  to  connect  Its  tracks  with  any 
lumber  yard  located  on  defendant's  land,  which 
the  company's  tracks  neither  ran  through  nor 
touched,  being  wholly  In  H.  atreet,  was  iftover- 
ly  refused. 

10.  Where  a  railroad's  real-estate  experts  In 
condemnation  proceedings  placed  the  value  of 
certain  land  at  from  $4,000  to  $8,000  an  acre, 
and  defendant's  witnesses  placed  the  value  at 
$20,000  an  acre,  but  defenaaut  had  purchased 
the  land  18  months  before  for  less  than  $6,000 
an  acre,  the  jury's  award  of  $10^000  an  acre 
was  not  inadequate. 

11.  Where  money  was  paid  Into  court  on  the 
report  of  commissioners  in  condemnntion  pro- 
ceedings, and  turned  over  to  defendant  there- 
in, and  the  amount  finally  awarded  to  the  de- 
fendant was  much  less  than  that  deposited,  and 
the  balance  over  snch  award  was  ordered  re- 
funded to  plaintiff,  the  i^ntllf  had  no  right  to 
interest  on  snch  balance  ttom  the  time  of  de- 
posit. 

Appeal  from  St  Lonla  dicnit  court;  D.  D. 
Fisher,  Judge., 

Condemnation  proce^lngs  by  the  St  Loula, 
Keokuk  ft  Northwestern  Railroad  Company 
against  the  ^napp.  Stoat  ft  Co.  Company. 
From  a  judgment  toonded  on  a  Jury's  award 
of  a  smaller  amount  than  defendant  claims, 
defendant  appeals.  From  an  order  ot  the  ^ 
court  refusing  to  allow  the  plaintiff  Intwest 
on  tbe  balance  between  the  amount  paid  Into 
court  by  it  and  the  final  award  to  defendant, 
^alntlff  appeals.   Both  jodgments  affirmed. 

This  Is  an  appeal  In  a  condemnation  pro- 
ceeding by  the  plaintiff,  a  railroad  company, 
to  obtain  a  right  of  way  over  certain  real  es- 
tate in  the  city  of  St.  Lonia  belonging  to  the 
Knapp,  Stout  &  Co.  Company.  The  jury 
awarded  the  Knapp,  Stout  ft  Co.  Company 
$21,000,  and  from  the  judgment  on  said  ver- 
dict said  last-named  company  has  appealed. 
The  original  petition  '^as  filed  on  the  22d 
day  of  November,  1800.  Oommtsgloners  were 
appointed,  who  filed  their  report  December 
22,  ISOl,  awarding  to  the  Knapp,  Stout  ft  Co. 
Company  $44,000  as  damages  tox  the  appro- 
priation of  the  land  described  In  the  petlthm 
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for  ft  right  of  way.  Bxcepttona  -were  filed 
to  the  report*  but  tiie  $44,000  wu  paid  Into 
court  by  the  plaintiff  railroad  company,  and 
poBaeasIon  oC  the  rente  taken  by  aaid  ctnn- 
pany  and  Its  track  conBtmcted  thereon.  The 
exceptions  were  afterwards  soatalned  on 
Uarch  11.  1882.  On  the  Uth  of  October. 
1895,  an  amended  petition  was  filed,  snb- 
Btantlally  the  same  aa  tile  original,  except  It 
Indnded  a  itlpnlation  In  zefbrence  to  the 
manner  In  which  the  railroad  company  would 
build  ItB  road  over  defendant's  land.  In  which 
it  gave  defendant  certain  nndergronnd  croaa- 
ti^  from  east  to  west  On  the  8th  of  Febru- 
ary. 1897,  the  plaintiff  filed  a  second  amend- 
ed petition,  snhetanUally  like  the  amended 
petition,  but  which  not  only  contained  the 
stipulation  for  the  nnderground  crossings, 
bnt  reserved  to  the  defendant  two  surface 
croaslnga  over  Ito  right  of  way,— one  In  pro- 
longation of  Salisbury  street  and  the  other 
whereTor  defendant,  its  successrars  or  aa- 
Bigaa,  shall  designate,  "whenerer  the  land 
of  aald  owner  between  Ball  street  and  said 
right  of  way  shall  be  filled  up  to  the  grade 
now  fx  hereafter  established  by  the  cl^  of 
St.  Lonia  for  Salisbury  street  and  the  land 
of  defendant  In  the  east  of  the  right  of  way 
Shan  be  filled  up  to  the  grade  now  or  here- 
after established  by  the  city  to  be  construct- 
ed and  maintained  by  the  railroad."  A  mo- 
tion to  strike  out  the  all^ticms  aa  to  the 
reeerratioDs  of  these  surface  crossings  was 
oTermled,  and  defendant  excepted.  The 
right  of  way  condemned  was  50  feet  wide 
throng  a  tract  containing  20  acres  In  the 
norcbem  part  of  St  Lonta,  lying  between 
Destrehan  street  on  the  south,  Bremen  ave- 
mse  on  the  north.  Hall  atzeet  on  the  west 
and  the  Mississippi  river  on  the  east  and 
amounted  to  a  fractl<m  less  than  2  acres  of 
land.  The  defoi^nt  was  engaged  in  manu- 
facturing and  selling  lumber,  and  was  using 
this  ao^acre  tract  for  the  purpose  of  yards 
for  storing  Its  stock.  It  also  owned  8  acrea 
vest  of  Hall  steeet  and  10)6  acres  north  of 
Brraoen  avenne,  which  It  used  in  said  busl- 
nesB.  The  estimated  value  of  the  product  It 
handled  yearly  was  In  the  neighborhood  of 
tl.000.OOQ.  The  right  of  way  was  laid  out 
acroaa  the  eastern  part  of  tlie  20-acre  tract 
at  a  distance  of  about  400  feet  west  of  the 
Hlaalaslppl  river,  va  which  had  been  the 
levee,  and  the  i^ht  of  way  extended  the 
whole  length  north  and  aontb  of  thla  dike. 
The  nudn  portion  of  the  tract  was  lower 
than  the  grade  of  Hall  ttreet,  and  was  In 
part  protected  from  the  btgh  waters  of  the 
river  by  the  leree.  In  the  construction  of 
the  railroad  in  pursuance  of  the  stipulation 
tm  subways,  the  company  ralaed  Its  tracks 
3  feet  In  order  to  give  ample  head  room  for 
the  Bubways.  In  addition  to  raising  Ita 
tracks,  the  railroad  company  put  in  two  S5- 
foot  steel  bridges,  one  at  Salisbury  street 
ud  one  at  the  south  of  the  proper^,  one- 
half  of  which  was  on  defendant's  land,  and 
one-half  on  MalUnckrodt's.   It  also  left  14- 


foot  vente  at  the  nwth  md,  giving  defendant 
three  undwground  crossings  as  agreed  in  the 
stipulation.  Salisbury  street  runs  through 
the  lumber  yard  from  Hall  street  to  the  west 
line  of  the  wharf.  The  lumber  company 
maintained  a  gate  across  Salisbury  street  at 
the  Hall  street  aid.  While  the  levee  on 
which  the  railroad  waa  constructed  protect- 
ed defendant's  lumber  yard  on  the  east  and 
south  Bides,  \n  the  high  water  of  1892  It  be- 
came necessary  to  build  temporary  levees 
up  to  Bremen  avenue  and  west  on  Bremen 
avenue.  Prior  to  the  construction  of  the 
railroad,  the  defendant  lumber  company  had 
cut  the  levee  down  at  the  Salisbury  street 
crossing  and  at  the  south  side  of  the  prop- 
erty to  make  roada,  and  It  was  on  these 
roads  the  subways  were  constructed.  In 
seasfBU  ot  high  water  they  had  to  be  filled. 
Various  and  c(»ifllctliig  estimates  were  given 
by  the  witnesses.  The  experts  In  real  estate 
on  the  part  of  the  railroad  placed  the  value 
of  the  land  taken  at  from  f^OOO  to  $8,000  an 
acre;  but  a  fair  average  of  their  testimony 
would  be  about  $5,000  an  acre.  About  18 
months  before  Uie  suit  waa  commenced  the 
defendant  Knapp.  Stout  &  Oo.  Company  gavp 
$100,000  for  the  23^  acres.  Defendant's 
witnesses  i^aced  tiie  value  at  about  $20,000 
an  acre.  The  theory  of  defendant  was  that 
in  addition  to  the  actual  approinlatlon  of  the 
2  acres,  It  suffered  damage  to  the  remainder 
by  reason  of  being  cut  off  fn»n  access  to  the 
river;  whereas  plalntUTs  witnesses  gave  It 
aa  their  oplnton,  that  the  location  of  the  rail- 
road rl^t  of  -way  through  the  lumber  yard 
and  the  bicreased  switching  facilities  were 
a  benefit  from  10  to  40  per  cmt  to  the  por- 
tion uncondemned.  To  reduce  this  benefit 
defendant  dalmed  it  had  a  switch  connec- 
tion at  the  northraa  line  of  Ito  property,  coti- 
necting  with  all  the  railways  mtertng  St. 
Louis,  and  that  on  HaU  street  west  of  the 
property,  were  the  terminal  or  switching 
railways  of  St  Louis  Transfer  Company  and 
th''  >Tm-hantB'  Terminal  Railway  Company, 
which  were  bound  to  connect  with  tiie  prop- 
erty; but  as  to  this  claim  It  appeared  that 
the  switch  connection  at  the  ncnrthem  line 
was  a  Wabash  switoh,  which  had  been  grant- 
ed to  one  Scholenberg  In  violation  of  the 
laws  of  this  state,  and  that  no  connection 
could  be  required  <tf  the  terminal  companies 
without  ordinances  of  the  dtj  permitting  it 
whereas  plalntifTs  road  could  be  required  to 
connect  because  It  waa  not  compelled  to 
cross  any  street  or  alley  to  make  the  con- 
nection wltii  defendant's  lumber  yard.  In 
ordinary  stages  of  water  the  defendant  could 
haul  Ite  lumber  from  the  landing  on  the  east 
under  plalntifTs  railroad;  bnt  it  hLslste  that 
in  extremely  high  water  the  railroad  would 
Impede  It  because  it  would  not  have  suffi- 
cient ^pace  to  work  In,  whereas  before  ite 
constructim  the  lumber  conid  be  taken  from 
the  rafte  on  top  of  the  dike.  On  the  other 
hand,  defendant's  witness  Mr.  Durtee  testi- 
fied tiiat  when  the  river  was  high  the  coir 
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panj  could  only  tie  up  one  raft,  because  the 
current  was  too  strong,  and  tliat  tbe  raft 
must  be  a  small  one.  Tbe  evidence  for  de- 
fendant not  aalj  showed  the  physical  condi- 
tions before  and  after  the  appropriation  of 
tbe  strip,  but  the  court  admitted  eTldence 
of  estimates  of  tbe  necessity  for.  and  the 
cost  of,  readjusting  the  business  to  the  yard 
as  changed,  and  the  increased  expense  of 
transacting  the  lumber  business  as  the  re- 
sult of  the  construction  of  the  railroad.  The 
evidence  was  that  they  did  as  large  a  busi- 
ness after  as  before  the  railroad  was  built, 
and  the  court  excluded  evidence  as  to  wheth- 
er the  defendant's  books  showed  any  In- 
crease In  expenses.  The  ordinance  of  the  dty 
was  In  evidence  granting  the  plaintiff  railroad 
the  right  to  enter  the  city  at  Its  northern 
limit  and  to  occupy  certain  streets  until  it 
reached  Franklin  avenue,  and  requiring  It 
to  connect  with  business  establishments  by 
switches.  The  grade  of  tbe  western  wharf 
line  at  tbe  foot  of  Salisbury  street  at  the  top 
of  the  curb  i»  106  feet  Other  facts  in  evi- 
dence may  be  noted  in  the  course  of  the 
opinion. 

E.  S.  Bobert  and  John  H.  Drabelle,  for 
plalntift.  Warwick  Hough,  Ollnton  B.  Row- 
ell,  Joseph  H.  Zumbalen,  and  John  H.  Doug- 
lass, Jr.,  for  defendant. 

OANTT,  J.  (after  stating  the  facts).  1. 
The  foregoing  Bummaiy  of  the  evidence  will 
enable  us  to  grasp  the  points  of  controversy 
between  the  parties  to  this  proceeding.  It 
is  Srst  Insisted  that  the  circuit  court  erred 
in  refusing  to  strike  out  of  the  second  amend- 
ed petition  of  the  plaintiff  company  the  al- 
legation of  the  reservation  of  two  surface 
crossings  over  Its  projected  roadbed  and 
tr&<&  to  the  defendant  lumber  company. 
The  ground  of  this  complaint  is  that  it  was 
an  effort  on  the  part  of  the  plaintiff  railroad 
to  reduce  the  damages  of  defendant  by  pro- 
viding for  some  future  possible  change  in  the 
situation  of  the  ground.  This  court,  in  Rail- 
way C3o.  V.  aark.  121  Mo.  160,  26  S.  W.  192, 
900,  26  L.  R  A.  751,  passed  upon  this  exact 
question,  and  ruled  adversely  to  defendant's 
ooDtentlon.  In  that  case  the  same  argument 
DOW  made  was  pressed  upon  us,  but  after 
the  most  mature  deliberation  we  held  that 
tbe  condemnation  of  a  right  of  way  neces- 
sarily gave  tbe  condemnlni;  company  an  ex< 
elusive  easement  over  tbe  surface  of  the  real 
estate  condemned;  and  of  tbe  claim  now 
made  we  said:  "We  are  aware  there  are 
cases  which  seem  to  bold  that  to  allow  a 
company  to  reserve  a  right  to  the  owner  of 
the  land,  when  be  does  not  ask  it,  is  to  pay 
him  for  the  land  In  something  other  than 
money;  but  It  must  be  evident  that  such 
reasoning  fa  not  sound.  The  reservation  of 
the  easement  being  made,  the  damages  are 
apyessed  in  view  of  the  Interest  thus  retain- 
ed and  not  condemueil.  The  company  pays 
for  what  It  needs  and  takes,  and  tbe  land- 


owner 19  allowed  all  the  damages  wlilcb  he 
In  fact  sustains."  And  we  further  held  that. 
"If  a  condemning  company  proposed  to  give 
flueh  a  reservation,  It  should  be  done  In  tbe 
original  or  amended  petition."  The  effort  to 
distinguish  this  case  from  that  by  Insisting 
that  the  time  wheu  a  grade  crossing  will  be 
needed  is  so  remote  as  to  be  purely  specu- 
lative Is  not  founded  on  tbe  facts.  Vbe  evi- 
dence discloses  that  tbe  grade  for  the  wharf 
and  for  Salisbury  street  had  already  been 
fixed  in  pursuance  of  a  city  ordinance,  and 
at  the  crossing  of  the  traclus  of  defendant 
at  Salisbury  street  was  at  an  elevation  of 
106  feet  Reaffirming  the  Clai^  Case  and 
the  Stock- Yards  Case,  120  Mo.  541,  25  S.  W. 
399,  we  bold  the  amendment  was  properly 
permitted  by  the  circuit  court 

2.  The  objections  to  the  instructitms  were 
all  considered  In  St  Louis.  K.  &  N.  W.  R. 
Ck>.  V.  St.  Louis  Union  Stock-Yards  Co.,  120 
Mo.  541,  25  S.  W.  899.  and  oil  the  emenda- 
tions then  required  by  this  court  In  that  case 
were  made  by  plalntift  In  this  cAse,  and 
tbe  directions  given  by  this  court  as  to  the 
giving  of  tbe  instructious  numbered  11  and 
12  In  that  case  were  followed  in  this  case 
by  giving  those  instructions  under  different 
nufnbers  tn  the  language  dictated  by  thia 
court  The  circuit  court  also  avoided  the 
form  condemned  in  that  case,  and  instructed 
separately  and  distinctly  upon  each  proposi- 
tion by  Itself.  Having  conformed  to  the  spe- 
cific Instructions  of  this  court  that  court  is 
not  to  be  convicted  of  error  for  so  doing.  As 
to  the  length  of  the  instructions,  certainly 
the  honors  are  even.  Specific  objection  Is 
made  to  so  much  of  the  Biit  Instruction  as 
Is  couched  in  these  words:  "Tbe  market 
value  of  the  property  is  not  to  be  determin- 
ed by  the  value  of  the  strip  In  question  to 
the  plaintiff,  or  plalntlff'B  necessity  of  ac- 
qiilrlni;  It  nor  its  peculiar  value  to  defend- 
ant These  considerations  must  in  no  way 
be  allowed  to  affect  the  determination  by  tbe 
Jury  of  tbe  value  of  the  whole  property,  or 
of  the  strip  sought  to  be  appropriated  by 
plaintiff  In  this  proceeding."  Certainly  this 
is  the  law,  and  this  instruction  met  the  ap- 
proval of  this  court  In  the  Stock-Yards  Case, 
120  Mo.  541.  25  S.  W.  389.  It  is  not  argu- 
mentative. It  is  a  plain  direction  to  the  Jury 
that  they  must  exclude,  in  their  estimate  of 
the  fair  market  value  of  the  land,  certain 
considerations  which  the  law  excludes,  and 
which  a  Jury  of  laymen  might  otherwise 
deem  to  be  proper  elements  of  damages.  Nor 
was  error  committed  In  instrueUng  the  jury 
that  they  could  not  consider  speculative  val- 
ues. Moreover,  the  definition  of  "market 
value"  is  In  all  Its  substantial  features  like 
that  given  by  the  defendant  In  Its  own  In- 
struction on  that  subject  A  ctmdemnlng 
company  Is  not  chargeable  with  siuculatlve 
values.  The  rule,  when  not  ccHitrolled  or 
modified  by  statute,  is  that  the  damages  re- 
sulting to  the  landowner  from  tbe  exercise 
ot  the  right  of  eminent  domain  1^  a  railroad 
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company  ahould  be  estimated  as  of  the  date 
of  the  taking  or  appropriation.  Mills.  Em. 
Dom.  {  174;  Pierce,  R.  R.  209.  To  allow  a 
Jury  to  speculate  on  what  city  property  may 
be  worth  at  some  future  day  would  indeed 
be  "a  roTing  commission."  As  already  said, 
these  instructions  were  gone  over  in  the 
Stock- Yards  Case,  the  errors  then  made  wet* 
pointed  out  and  hare  been  eilmlnated,  and 
they  must  be  considered  settled. 

3.  The  third  point  for  reversal  is  made  In 
this  court  for  the  first  time  during  this  pro- 
ceeding. It  is  leveied  at  Instruction  No.  6, 
given  by  the  court  for  plaintiff  in  these 
words:  "The  court  instructs  the  jury  that 
the  burden  of  proving  by  a  preponderance  of 
evidence  that  the  Knapp,  Stout  &  Co.  Com- 
pany has  sustained  damages,  as  In  the  other 
instructions  defined.  Is  upon  the  Knapp, 
Stent  A  Co.  Company."  In  ord^  to  fully 
appreciate  this  point,  It  must  be  borne  In 
mind  that  in  the  circuit  court  the  defendant, 
the  Knapp,  Stout  ft  Co.  Company,  assumed 
and  waa  accorded  the  right  to  open  and  close 
the  case,  both  in  the  introduction  of  its  tes- 
timony and  the  argument  of  the  cause.  In 
its  behalf  the  court  gave  an  instruction  In 
these  words:  No.  1:  "The  court  further  hi- 
structs  the  Jury  that  although  the  plaintiff 
has  by  law  the  right  to  locate  its  railway 
over  the  property  of  the  defendant  and 
thereby  take  Its  property  against  its  will, 
the  law  also  declares  that  private  property 
shall  not  be  taken  or  damaged  without  Just 
comi>enaatlon  to  be  paid  to  the  owner;  and 
what  In  this  case  constitutes  such  a  Just 
compensation  is  a  question  to  be  decided  by 
your  verdict.  In  passing  upon  this  question. 
If  the  Jury  find  from  the  evidence  that  .the 
property  is  damaged,  the  Jury  should  allow 
the  defendant:  First,  for  the  market  value 
of  the  property  taken  as  it  is  taken  by  the 
plaintiff,  as  shown  by  the  evidence;  second, 
for  sncb  damages.  If  any.  to  the  remainder 
of  the  defendant's  said  tract  of  property, 
caused  by  the  establishment,  erection,  and 
maintejiance  of  plaintiff's  railway  over  the 
defenddtat'B  lands,  which  they  may  find  from 
the  evidence  it  has  sustained.  In  ascertain- 
ing the  value  of  property  as  taken  fn  this 
case,  the  Jury  Is  Instructed  that  they  are  to 
determine  Its  fair  market  value  on  December 
22,  1891;  that  by  the  market  value  of  prop- 
erty Is  not  meant  what  could  be  obtained  for 
It  at  forced  sale,  or  at  a  sudden  demand  for 
the  sale  thereof,  but  the  market  value  re- 
ferred to  Is  when  the  man  owning  the  prop- 
erty Is  willing,  but  not  obliged,  to  sell  it,  and 
the  party  to  whom  It  Is  offered  is  willing,  or 
desires,  to  purchase  the  same,  but  Is  not 
obliged  to  do  so;  that,  In  estimating  Its  val- 
ue for  the  purposes  of  this  case,  the  Jury 
should  take  into  consideration  all  the  capa- 
bilities and  facilities  of  the  property,  and  all 
the  uses  to  which  It  may  be  applied  or  for 
which  It  is  adapted,  having  regard,  not  alone 
to  the  existing  business  wants  of  the  com- 
munity, but  also  neb  uses  as  may  be  reason- 


ably expected  In  the  near  future."  In  anoth- 
er Instruction  the  court  put  the  burden  of 
proving  benefits  on  the  plaintiff.  Having  as- 
sumed and  obtained  the  right  to  show  In  the 
first  Instance  the  value  of  its  land  taken  and 
the  damages  to  the  remainder  of  the  tract 
not  taken,  and  the  court  having  properly  at 
Its  request  placed  the  burden  of  proving  the 
benefits.  If  any.  upon  plaintiff,  It  is  now  too 
late  to  complain  of  a  course  which  It  invited. 
The  point  must  be  ruled  against  it. 

4.  The  fourth  proposition  advanced  by  the 
lumber  company  for  a  reversal  Is  the  re- 
fusal of  the  court  to  give  Instructions  Nos. 
1  and  2  asked  by  defendant,  which  would 
have  authorized  the  Jury  to  allow  defendant 
the  cost  of  the  removal  of  lumber  from 
the  right  of  way  and  from  the  vicinity  of 
the  subways,  the  cost  of  fencing  off  the  right 
of  way  appropriated,  and  the  coat  of  con- 
structing the  subways  and  reptllng  lumber. 
These  two  luatrucUons  not  only  conflict  with 
each  as  to  the  measure  of  defendant's  dam- 
ages, but  are  In  direct  conflict  with  those 
asked  by  defendant  and  given  by  the  court  In 
Its  t)ehalf.  Surely  the  circuit  court  cannot 
be  convicted  of  error  In  refusing  to  give  con- 
tradictory Instructions  for  any  party  to  a 
suit  No  such  practice  has  ever  been  ap- 
proved by  this  court  But  waiving  this, 
the'  said  instructions  did  not  declare  the  law. 
The  cases  of  Bridge  Co.  v.  Schaubacher, 
Mo.  582,  and  Railway  Co.  v.  McGrew.  104  Mo. 
284,  16  8.  W.  931,  do  not  sustain  defendant 
because,  as  was  pointed  out  In  City  of 
Kansas  v.  Morse,  105  Mo.  610.  16  S.  W.  893, 
referring  to  Bridge  Oo.  v.  Schaubacher,  su- 
pra, "the  question  there  considered  was  as 
to  whether  defendant  could  have  compensa- 
tion for  damages  to  property  not  taken,  but 
used  In  connection  with  that  which  was  tak- 
en. In  discussing  the  measure  of  damages. 
It  was  assumed,  not  decided,  that  the  defend- 
ant had  the  right  to  remove  the  malt  house, 
horse  power,  pump,  and  pipe  from  the  prop- 
erty actually  taken;  for  there  was  no  con- 
test between  the  parties  to  the  suit  on  that 
point"  In  the  McGrew  Case,  this  court,  at 
page  287,  104  Mo.,  and  page  ^2,  15  B.  W., 
says:  "The  land  actually  taken  was  of  In- 
significant value.  The  damages  claimed  by 
defendant,  and  not  controverted  by  plaintiff, 
was  on  account  of  interruption  of  the  mining 
business  of  defendant,  the  expense  of  read- 
justment, and  the  loss  while  necessarily  en- 
gaged In  making  changes."  And  In  Railway 
Co.  V.  Clark,  121  Mo.  199,  25  S.  W.  192,  906, 
20  L.  R.  A.  751,  this  court  states  that  the 
above  was  the  theory  upon  which  the  Mc- 
Grew Case  was  tried.  We  think  It  is  of  the 
utmost  Importance  that  the  rule  of  estimat- 
ing the  damages  resulting  from  the  appro- 
priation of  land  In  these  proceedings  should 
be  uniform.  It  Is  the  settled  law  of  this 
court  that  the  measure  of  compensation  and 
damages  in  cases  in  which  only  a  part  of  a 
tract  Is  condemned,  as  In  the  case  at  bar,  is 
the  market  value  of  the  land  taken  for  the 
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right  of  way,  and  the  damages  to  the  re- 
mainder by  reason  of  the  railroad  running 
through  It,  less  any  benefits  that  are  pe- 
culiar to  the  tract  of  land  arising  from  the 
running  of  the  road  through  It  Bridge  Oo. 
T.  Blng,  68  Mo.  491;  Bail  way  T.  Waldo,  70 
Mo.  629;  Eailroad  Co.  v.  Story,  96  Mo.  611, 
10  S.  W.  208;  Railway  Co.  t.  Baker,  102  Mo. 
553,  15  S.  W.  64.  Injury  to  business,  loss  of 
profits,  Inconvenience  to  the  owner,  damage 
to  personal  property,  or  the  expense  of  re- 
moving it  Is  not  to  be  estimated  as  a  dis- 
tinct element  of  damages.  In  other  words, 
this  court  has  again  and  again  held  that, 
when  a  part  only  of  a  man's  realty  is  taken 
under  condemnation  proceedings,  "the  meas- 
ure of  damages  Is  the  difference  between 
what  was  the  fair  market  value  of  the  whole 
tract  or  property  before,  and  its  fair  market 
value  after,  the  appropriation,  in  view  of 
the  uses  to  which  the  land  condemned  should 
thereafter  be  applied."  And  this  is  the  geif- 
eral  rule  In  most  of  the  states.  Lewis,  Em. 
Dom.  (2d  Ed.)  6  464;  Braun  t.  Kallroad  Co., 
166  lU.  434,  46  N.  B.  974;  Railway  Co.  v. 
Strlckney,  150  lU.  362,  37  N.  B.  1098,  28  L.  R, 
A.  773;  McMahon  v.  Railroad  Co.  (La.)  6 
South.  640.  Numerous  English  cases  have 
been  cited  by  counsel  for  defendant,  hut  It 
Is  sufficient  to  say  that  the  act  of  parliament 
differs  materially  from  ours,  in  that  it  al- 
lows, not  only  "full  compensation  for  the 
value  of  the  lands  taken  and  used."  but  "all 
damages  sustained  by  such  owners,  occupiers, 
and  other  parties  by  reason  of  the  exercise, 
as  regards  such  lands,  of  the  power  of  emi- 
nent domain."   8&9  Vict  c.  20,  S  8- 

In  this  connection  it  Is  proper  that  we 
Bbonld  consider  the  portion  of  the  learned 
counsel  that  the  addition  of  the  words  "or 
otber  proper^*  has  modified  the  old  rule  In 
this  state.  An  ezamlnatioA  ot  the  statute 
(Kctioa  2734,  Bev.  St  1889)  wUl  disclose 
that  with  the  exception  of  these  words,  It 
is  in  all  respects  the  same  as  It  was  prior  to 
the  adoption  of  the  constitution  of  1875.  We 
think  it  Is  clear  that  these  words  In  this 
section  had  no  reference  to  the  words  "or 
damaged"  inserted  by  the  convention  in  sec- 
tion 21  of  article  2  of  our  constitution.  No 
doubt  can  exist  as  to  the  purpose  of  the 
words  "or  damaged."  It  was  not  to  add 
new  elements  to  the  "Just  compensation" 
guarantied  by  the  constitution  when  private 
property  was  appropriated  for  public  use, 
whether  the  whole  or  a  part  only  was  taken; 
for,  if  the  position  assumed  by  counsel  is 
correct  it  would  JustlQr  consequential  dam- 
ages when  the  whole  is  taken,  as  well  as 
when  a  part  only  Is  appropriated.  The  his- 
tory ot  this  change  In  our  organic  law  Is 
so  well  known  that  It  seems  to  be  a  work  of 
supererogation  to  again  repeat  it  Prior  to 
the  adoption  of  the  constitution  of  1875,  this 
court  bad  uniformly  ruled,  except  In  a  sin- 
gle case,  afterwards  overruled,  that  any 
damages  resulting  to  an  abutting  owner  from 
a  change  of  grade  ot  his  street  by  a  municipal- 


ity was  "damnum  abaciue  injuria,"  tax  which 

the  municipality  was  not  liable,  unless  the 
Injury  could  be  shown  to  have  resulted  from 
the  negligent  performance  of  the  work.  Such 
being  the  law,  the  convention  deemed  it  in- 
equitable, and  Inserted  these  words  "or  dam- 
aged," BO  as  to  provide  compensaticHi  when 
property  was  damaged,  though  not  taken,  un- 
der the  circumstances  Just  mentioned.  In 
Hickman  v.  City  of  Kansas,  120  Mo.  110,  25 
S.  W.  226.  23  L.  R.  A.  658,  after  referring  to 
the  old  rule,  this  court  through  Brace,  J., 
said:  'To  uproot  this  doctrine  and  provide 
for  compensation  when  pr<^rty  Is  dam- 
aged, as  well  as  when  It  is  taken,  for  pub- 
lic use,  the  eminent  domain  clause  in  the  con- 
stitution of  1865  was  amended  by  the  con- 
stitution of  1875  to  read  as  quoted;  and  since 
It  has  been  considered  the  settled  law  in  this 
state  that  when  property  Is  damaged  by  es- 
tablishing the  grade  of  a  street  or  by  rais- 
ing or  lowering  the  grade  of  a  street  previ- 
ously established,  it  Is  damaged  for  public 
use  within  the  meaning  of  the  constitution." 
Prior  to  the  above  decision,  thia  court  In  the 
case  of  State  v.  City  of  Kansas,  89  Mo.  34, 
14  S.  W.  515,  after  holding  that  the  rule  of 
Just  compensation  established  by  the  courts 
under  the  constitutions  of  1820  and  1865  had 
not  been  changed  by  the  constitution  of  1S75, 
construes  the  amended  Instrument  In  the  fol- 
lowing language:  "It  may  also  be  observed 
that  whUe  the  constitutions  of  1820  and  18G6 
only  allowed  Just  compensation  for  private 
property  taken  for  public  use,  the  constitu- 
tion of  1875  provided  that  It  ^ould  ndther 
be  taken  nor  damaged  without  Just  compen- 
sation. The  addition  of  the  word  'damaged' 
was  evidently  designed  to  provide  for  a 
class  of  cases  like  the  case  of  City  of  St 
Louis  T.  Gumo,  12  Mo.  414.  where  a  party 
whose  property,  though  not  taken,  was  dam- 
aged for  pvbUc  use.  was  held  to  be  without 
remedy  or  redress;  and  It  Is  to  this  class  of 
cases  that  the  words  above  considered  In  the 
secrad  sentence  in  section  21,  art.  2,  of  our 
present  constitution,  peculiarly  apply."  Noth- 
ing more  need  be  added  to  emphasise  our 
opinion  that  the  addition  of  tbe  words  "or 
damaged"  was  not  intended  to,  and  did  not 
affect  the  rule  of  conqwnsatlon  In  condemna- 
tion proceedings,  in  which  either  the  whole 
or  a  part  of  a  piece  of  property  Is  tdun  for 
public  use.  That  rule  Is  the  same  as  to 
property  actually  taken.  In  wbole  ot  In  part 
Just  as  It  was  before  the  adoption  of  the 
constitution. 

5.  Error  is  also  assigned  upon  the  refusal 
of  defendant's  instruction  No.  3:  "The  court 
Ihstructs  the  Jury  that  by  the  provisions  ot 
ordinances  numbered  14.078  and  15.713,  given 
In  evidence,  the  Merchants'  Bridge  TCTuIual 
Railway  Company  must  connect  by  switches 
and  sidetracks  Its  main  tracks  In  Hall  street 
to  and  with  any  warehouse,  facttury,  store, 
lumber,  coal,  or  stock  yard,  or  any  commeiv 
cial  or  manufacturing  estaMlshment  of  any 
Individual  or  corporation  located  upon  defend- 
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anfs  tmct  of  land;  but  the  ^txtj  are  Instrnct- 
ed  that  Bocb  switch  tracks  cannot  cross  the 
plaintlirs  railroad  as  extended  otw  the  proi>- 
erty  of  the  defendant"  Ordinance  No.  14,- 
078  provides  that  the  Terminal  Company 
"should,  when  required,  connect  its  tracks, 
by  switches  and  aide  tracks,  with  any  other 
railroad,  depot,  warehouse,  factory,  store, 
lumber,  coal,  or  stock  yard,  or  depot  yardd, 
or  any  commercial  or  manufactutlns  estab- 
Usbment,  located  adjacent  to  the  railway  of  ' 
Eaid  company,  but  that  no  switches  and  side 
tracks  should  be  allowed  along  or  across  any 
all«y,  street  or  public  highway,  Unless  au- 
thority be  granted  by  the  municipal  assem- 
bly." The  evidence  clearly  established  that 
the  tracks  of  the  Terminal  Company  are 
wholly  in  Hall  street  and  nowhere  touch  or 
run  through  defendant's  20-acre  tract  In 
Railway  Co.  t.  Clark.  121  Mo.  1Q9,  25  S.  W. 
192.  906,  26  L.  B.  A.  751.  the  railroad  was 
adjacent  to  Clark's  land,  no  street  or  alley  In- 
terreued,  as  does  Hall  street  between  defend- 
ant's land  and  the  Terminal  Railroad,  and  by 
the  rery  terms  of  the  ordinance  the.  Terminal 
Company  Is  not  required  to  coinect  with  de- 
fendant's lumber  yard,  when  a  street  alley, 
or  other  highway  Intorrenee,  without  authori- 
ty of  the  municipal  assembly.  As  no  such 
authority  had  been  obtained,  the  instruction 
obviously  drew  the  unwarranted  Inference, 
and  the  court  properly  refused  it. 

6.  As  to  the  point  that  the  damages  ($21,- 
500)  were  inadequate.  It  remains  only  to  say 
that  the  question  was  submitted  to  the  Jury 
under  proper  instructions,  their  verdict  has 
met  the  approval  of  the  circuit  court,  and  so 
far  as  we  are  able  to  Judge  the  Jury  awarded 
defendant  no  Insignificant  sum  for  less  than 
two  acres  of  land  in  a  sparsely-settled  portion 
of  the'dty.  Many  of  the  estimates  made 
were  utterly  unreasonable.  The  lumber  ctsn- 
pany  bought  the  land  for  less  than  ^,000 
an  acre,  not  exceeding  18  months  before  It 
was  ai^ropriated;  and  yet  the  Jury  awarded 
defendant  over  S10,000  an  acre  for  the  same 
laod.  We  think  the  verdict  was  supported  by 
the  evidence,  and  when  this  Is  so  the  verdict 
will  not  be  disturbed,  as  It  was  the  province 
of  the  Jury  to  pass  on  the  credibility  of  the 
erlduice  and  estimate  the  damages.  The 
Judgment  In  favor  of  defendant  for  921,B00 
Is  affirmed. 

The  cross  appeal  of  the  plaintiff  from  the 
refusal  tjt  the  court  to  allow  It  Interest  on 
the  Judgment  In  Its  favor  for  the  excess  of 
the  money  paid  Into  court  over  and  above 
the  compensation  and  damages  finally  allowed 
defendant,  and  which  had  been  paid  over  to 
defendant  and  ordered  refunded  to  plaintiff, 
presents  one  question  only.  Was  It  entitled 
to  Interest  on  the  sum  directed  to  be  refund- 
ed to  plaintiff?  It  Is  urged  that  this  court 
lias  decided  that  the  owner  of  land  con- 
demned la  entitled  to  interest  on  bis  award 
by  the  commissioners,  and  that  the  rule  ought 
to  wotk  both  ways.  But  this  Is  a  mlsappre- 
bentlon.  We  held  that  when  the  money  vru 
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paid  Into  court  and  the  railroad  proceeded  to 
take  possession  of  the  land  and  build  its 
road,  the  owner  was  entitled  to  take  down  the 
m<mey,  and  for  that  reason  was  not  entitled 
to  Interest  We  tUd  hold.  In  Railway  Co.  v. 
LewTlght,  113  Mo.  660,  21  S.  W.  210,  that  the 
Judgment  obtained  on  the  trial  anew  In  the 
circuit  court  bore  6  per  cent.  Interest  like  all 
other  Judgments;  but  that  Is  a  different  prop- 
osition from  the  one  now  urged  by  plaintiff, 
to  wit  that  It  Is  entitled  to  Interest  on  the 
excess  of  the  award  over  and  above  the 
amount  finally  awarded  to  defendant  from 
the  time  defendant  took  down  the  money. 
Interest  In  this  state  Is  allowed  by  statute. 
No  statute  allows  Interest  under  circumstan- 
ces like  those  presented  here.  The  land  of 
defendant  was  seized  In  Invitnm.  The  law 
required  the  money  to  be  put  up  for  its  pro- 
tection while  Its  land  was  put  in  possession 
of  plaintiff.  Extraordinary  power  was  con- 
ferred on  plaintiff,  and,  while  It  haa  heea 
compelled  to  lie  out  of  the  use  of  Its  money 
pending  the  settlement  of  the  amoimt  it 
should  pay,  it  is  simply  the  price  wblch  the 
statute  requires,  and  no  default  Is  traceable 
to  defendant  lliere  never  was  a  time  when 
It  was  In  default  until  the  final  Judgment  was 
rendered  requiring  it  to  refund,  and  then 
plaintiff  appealed.  We  are  clear  that  plain- 
tiff Is  not  entitled  to  Interest  aa  claimed,  and 
the  Judgment  must  be  affirmed  on  that  branch 
of  the  case  alao;  and  It  Is  so  ordered.  An  oon- 
cnr. 


SHOBT  V.  STATU. 

(Court  ot  Criminal  Appeals  of  Texas.  Feb. 
i         27.  1901.) 

ORIHINAL  LAW— CONFESSION  OF  ACCOHPUOB 
— ADHISSIBILITT. 

After  the  arrest  of  defendant  and  K.  for 
Btealing  a  saddle,  K.  made  a  confession,  in  the 
absence  of  defendant  in  wliich  he  stated  where 
the  saddle  was  placed,  and  the  saddle  was 
then  found  where  said  defendant  had  left  It 
Beld,  that  the  admission  of  K.'s  confession  to 
prove  a  charge  of  burglary  against  defendant 
constitDted  reversible  wror. 

Appeal  from  district  court,  Haskell  coonty: 
P.  D.  Sanders,  Judge. 

Dave  Short  was  convicted  of  bnrglaiy.  and 
he  appeals.  Ravened. 

D.  E.  EUmmoiu,  Aaat  Attgr.  Gen.,  for  the 
State. 

HSINDERSON,  J.  Appellant  was  oonvlct- 
ed  of  bn^ary,  and  given  two  years  In  the 
penitentiary;  hence  this  appeal 

There  Is  only  one  assignment  of  error  that 
deserves  notice,  to  wit,  the  admission  by  the 
court  of  the  Mmfession  of  Edmund  KeUar,  an 
accomplice  of  appellant  In  the  commission  of 
said  offense.  To  present  the  question  as  made 
in  tbe  court  below,  we  will  state  that  the  bill 
shows  Edmund  KeUar  was  concerned  with  ap- 
pellant Id  the  alleged  btiq^ary,  and  tint  Is 
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the  CfHuml scion  thereof  tikcy  itole  a  addle, 
which  th^'  ouTled  to  the  camp  where  'th^ 
were  UtIds,  and,  apprebendii^  or  fearing  de- 
tection, they  boried  said  saddle  near  tb»  cblsa- 
ney.  After  the  armt  of  the  parties,  witness 
Kellar  confessed  to  the  officer.  In  whose  cus- 
tody he  waa,  and^  in  connection  with  bis  con- 
fession, toiA  him  where  the  saddle  could  be 
found,  and  in  pursuance  of  said  confession  the 
saddle  waa  found  burled  where  he  stated  it 
to  be.  Now.  on  the  trial,  witness  Kellar  testi- 
fied to  all  these  facts  involved  in  the  oonfes- 
ston;  but.  In  addition  to  this,  the  state  intro- 
duced J.  W.  OoUlns,  who.  over  the  objecttMis 
of  appelbint,  was  permitted  to  testify  to  the 
coifes^on  made  to  him  by  said  Sdmund  Kelt- 
lar.  This  was  objected  to  on  the  ground  that 
the  confession  wu  made  not  in  the  presence 
of  appellant,  and  he  was  In  no  wise  bound 
thereby,  and  that.  If  the  pro(rf  showed  he  and 
raid  Kellnr  were  conspirators  In  the  oommls- 
slon  of  the  offense,  the  statement  or  declara- 
tion was  made  after  the  accomplishment  of 
the  ctmsplracy,  and  be  was  hi  no  wise  bound 
thereby.  The  court,  in  explaining  the  admis- 
sion of  this  testbnony,  says,  "The  confession 
was  admissible  because  In  pursuance  thereof 
the  fruits  of  the  crime  were  discovered."  and 
that  the  testimony  was  corroborative  of  the 
evidence  of  the  witness  Kellar.  If  KeHar  had 
been  on  trial,  and  It  had  become  a  question  as 
to  whether  the  confesidon  made  by  him  wltli- 
out  warning  wqs  admissIUe,  undoubtedly  It 
wonld  have  beeu  rendered  admissible,  regard- 
less of  any  warning,  on  the  ground  that,  in 
pursuance  of  such  confesdoo,  the  fruits  of  the 
crime,  to  wit,  the  stolen  saddle,  was  found. 
But  Kellar  was  not  on  trial,  and  the  question 
Is,  was  the  confession  of  Kollnr  made  to  the 
officer  admissible  against  appellant?  We  fall 
to  see  under  what  principle  or  rale  of  evi- 
dence such  testimony  could  be  beid  admissible 
against  his  accomplice.  Short  appellant  In  this 
case.  The  learned  Judge  says  It  was  admit- 
ted to  corrobomte  Short.  This  fact  would  not 
render  evidence,  which  would  otherwise  be 
Illegal,  1^1  testimony.  If  the  explanation 
means  to  state  that  this  confession  was  an  In- 
dependent fact  to  corroborate  the  accomplice, 
and  tending  to  show  the  guilt  of  appellant, 
then  we  cannot  assent  to  this;  for  It  was  no 
more  than  a  statement  of  the  accomplice  him- ' 
self,  Involving  his  own  guilt,  and  not  a  state- 
ment of  an  Independent  fact  corroborating  the 
accomplice,  and  tending  to  connect  appellant 
with  the  commission  of  the  otfense.  But  It  is 
needless  to  argue  this  question.  The  testi- 
mony was  clearly  not  admissible  as  against 
appellant,  and  was  Illegal  testimony,  calculated 
to  Injure  him.  No  doubt  the  Jury  took  the 
same  view  of  this  testimony  as  taken  by  the 
Judge,  and  doubtless  regarded  It  as  In  some 
way  corroborating  the  accomplice.  We  have 
examined  the  other  assignments,  but  do  not 
regard  them  as  well  taken.  For  the  error  of 
the  court  In  admitting  the  Illegal  testimony 
of  Kellar  before  discussed,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


WBLLBOBN  v.  8TA.m 
(Omm  vt  Crlmlaal  Appeals  of  T«xaa,  M 

27,  1901.) 

CIUUINAL  UkW-.JUCC0(HnZANCS-8UmcIENCT. 

A  reeognlBance  whiiA  fails  to  state  tke 
amouDt  of  puuishment  nssessed  agalnat  the  afr- 
cuBed,  as  required  by  Code  Gr.  Vtoc  art.  887. 
^111  not  support  an  appeal. 

Appeal  from  DIckena  county  court;  C.  A. 
M(^night,  Judge. 

W.  H.  Wellborn  i^pealed  from  a  Judgment 
of  conviction.  Dismissed. 

D.  £.  Shnmons,  Acting  Aast  Atty.  Oen.,  for 
the  State 

BROOKS,  J.  The  assistant  attorney  gCD- 
eral  has  filed  a  motion  to  dismlas  this  appeal 
because  of  a  defective  recognizance,  In  tbat 
same  falls  to  state  the  amomt  of  the  pBOlah- 
ment  assessed  agalnat  ^ptilaJit,  as  required 
by  article  667,  Code  Cr.  Proe.  In  May  v. 
State  (Tex.  Cr.  App.)  4»  &  W.  40Q.  and  John- 
son V.  State  (Tex.  Cr.  App.)  49  &  W.  6^  and 
various  cases  since  then,  following  said  deci- 
sions, we  have  held  that  the  statement  as  ts 
the  amount  of  punishment  assessed  against 
appelant  Is  a  prMreguisite  to  a  valid  recog- 
nizance, and,  in  the  absence  ot  such  statement 
In  tike  recognizance,  it  is  fatally  detective. 
The  motion  la  snatalMd,  ud  ttM  appaal  dla- 
mlssed. 


ZION  V.  8TATB. 
(Court  of  Grimhial  Appeals  of  Tessa  >Wk  21. 

1901.) 

UHUWPULLT  CARRYING  ARHS-DWTBU& 
TIOKS-RARMLESS  BRROB—BUk- 
DBN  or  PROOr. 

1.  A  ooDvletioti  in  a  prosecution  toe  unlaw- 
fully carrying  a  pistol  will  net  be  reversed  for 
errors  io  the  charge  with  reference  to  the  pun- 
ishment, wliere  the  punishment  asMssed  by  the 
Jury  is  the  lowsst  penalty  authorized  by  law. 

2.  Where  the  facts  constitatiw  the  offense  ef 
unlawfully  carryiug  arms  have  been  proved,  it 
devolves  oa  defendant  to  establish  the  Cscta  on 
whidi  he  rellee  for  jostiflcation. 

Appeal  from.  Floyd  county  court;  Arthur  B. 
Duncan,  Judg& 

A.  T.  ZIon  was  c<»ivlcted  of  eazTying  a  p\s- 
tcA.  and  appeals.  Affirmed. 

D.  E.  Simmons,  Acting  Asst  Atty.  Gen.,  for 
the  State. 

HENDEBSON,  J.  Appellant  waa  convicted 
of  carrying  a  pistol,  and  bla  pnniahment  as- 
sessed at  a  fine  of  $25. 

A[^llaot  insists  that  the  court  oommltted 
an  error  In  Instructing  the  Jury  with  refer- 
ence to  the  punishment,  the  charge  of  the 
court  being  under  the  old  law.  See  Pen.  Code, 
art  33S.  In  addition  to  the  fine  prescribed, 
the  Judge  also  told  the  Jury  they  were  autbor- 
leed  to  imprlscm  appellant  In  the  ooauty  jail 
not  less  than  10  nor  more  than  SO  daya.  Tbe 
Jury,  however.  In  assessing  the  punishment. 
Inflicted  a  fine  of  (2S.  wMdi  la  the  lowest  pen- 
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aStj  avOsBtKd  ^  law.  We  ftU  .to  see  how 
tke  charge,  though  erroneoua,  injured 
hut  Under  the  anthoritj-  ef  Jjorejoj  v. 
States  4D  Tex.  Cr.  R.  80,  48  &  W.  S20,  and 
(VDodiartj  T.  State  (Tex.  Gr.  Apik)  fi7  a.  W. 
657,  which  are  dlrecU7  hi  point;  the  charge 
net  mixuliig  ap9^i$3Bi,t,  this  caee  will  oot  be 
lerened  on  thla  account 

It  la  further  contended  that  the  foUowing 
Inatmctlon  was  erroneous,  to  wit:  "The  Jnry 
are  farther  Instncted  that.  If  In  tUs  ease 
the  facta  hare  been  peoved  which  vonstltate 
the  oOeiiee  as  diarged,  tt  then  dendves  apoa 
defendant  to  eetabllA  the  facta  or  conte- 
•lens  on  which  he  relies  to  ^icuse  or  Justify 
the  prohibited  act"  This  charge  la  in  ae- 
Gwdance  with  artlde  62,  Pen.  Code,  and  it 
haa  been  hjdd  that  tt  was  not  lu^opet  for 
the  court  to  gire  sueb  a  chai^  In  a  case  for 
anlawfidly  carryliv  *  plKtcA.  The  statate 
iB^ea  the  unlawful  caRying  a  pistol  an  of- 
fenee  compMe  In  itsrif,  and  aathoKlzes  cer- 
tain ueeptiona  to  be  shown  as  defenstre 
swttev.  Thds  Is  In  atfcordnee  with  the  eon- 
atmedon  placed  on  tiie  statute  In  Lewis  t. 
States  7  Tex.  App.  567.  The  Jodgment  is 
afllrmed. 


COOK  T.  STATB. 
(Ceark  ef  CriiBlBa&  Appeals  of  Ti»ss.  9ek 

27,  1901.) 

DiaOBIkKBL.T   HOU8D-PROSBCUTION  —  OWNBK 
OR  LKSSEEi-EVrDENCE— SUFFICIEN-CT. 

Defendant's  daughter  was  the  owner  of  a 
house,  and  also  resided  therein.  Defiendaot  ex- 
ercised a  certain  degree  of  control,  called  the 
boose  hera.  Invited  men  there,  let  them  Id  and 
out  at  the  door,  rendered  the  property  for 
taxefl,  and  paid  tbe  taxes  thereon,  ahe  occn- 
pied  one  room  in  the  house,  being  hermf  a 
prostitate,  but  there  was  no  evidence  that  she 
waa  a  tenant  or  lessee  of  the  pFemises.  Beld 
insnfflcient  to  sustain  a  conviction  for  keeping 
1  disorderly  house. 

Appeal  from  Parker  county  court;  D.  M. 
Alexander,  Judge. 

Mxa.  R.  Cook  was  ewTlcted  ot  keeping  a 
dlswderly  house,  and  appeals.  Berersed. 

lam,  a  WUssia  Martin  ft  Mardn,  and  A.  B. 
Flanary,  fbr  appellant.  D.  B.  S!mnK»u,  Act- 
hig  AsbL  Att7.  Oen.,  for  the  State. 

HENDERSON.  J.  AppellaiM:  was  conrlcted 
of  keeping  a  disorderly  house,  and  her  pustdi- 
ment  assessed  at  a  fine  of  |200.  It  Is  onliy 
neeeaaary  to  consider  one  aaslgamoit  eC  er^ 
ror;  tiiat  is,  do  the  facts  snstaln  the  verdict 
and  Jo^nnentT  The  statute  concerning  the 
keeping  of  disorderly  housesw  wider  which 
this  proseentlon  was  Instituted  (wtkle  858, 
Pen.  Cede),  hss  been  construed,  and  It  Is 
hdd  tbxt  the  offense  of  keeping  a  disorderly 
hoBse  can  only  be  commlttea  by  one  who  Is 
the  owner,  lessee,  or  teiant  afltdieU  t. 
State,  M  Tex.  Cr.  B.  SU,  80  8.  W.  810:  Carl- 
ton T.  state  (Tex.  Cr.  App.)  Si  B.  W.  213; 
Smrita  T.  State,  Id.  1120.  The  proof  In  this 
case  shows  that  the  fee  tit  the  property  was 


In  Zasle  Hom^ten.  a  dawhter  of  appellairt. 
who  also  resided  at  the  house,  and  there  was 
no  proof  that  showed  aiq^eUant  was  leasee  ir 
taoant  of  the  preDdass.  To  giv*  fnU  cAect  to 
the  state's  cvldeBee  en  fbls  stdUect  it  showed 
fliat  qvellant,  ■  who  waa  the  mother  of  the 
swaec  Zaale  Houghton,  uerdaed  a  certain 
degree  of  eontiof  or  saperririon;  that  wtxB 
called  the  honse  henk  and  invited  men  these, 
and  that  she  let  mm  In  and  oat  at  the  door; 
and  that  ahe  rendered  the  property  for  texes, 
and  paid  the  taxes  thereon.  She  occupied  one 
room  of  the  house,  evidently  iry  sufferaiwe, 
and,  aecardlngly  to  the  tosthMny,  was  har> 
s^  a  proBdtatSw  We  do  not  heUere  that  her 
•eetipani^  of  we  room,  and  the  fact  that  she 
was  a  prostitute,  constituted  her  a  teaant  or 
a.  lesaae  of  the  hfmse.  Und«r  the  statn^  she 
must  be  either  the  owner,  the  tensnt,  or  les- 
see, and,  in  addition  to. one  <a  these,  sbs 
must  also  keep,  or  be  concerned  In  keeping, 
the  house  as  a  resort  for  prostitatea.  Bfae 
may  have  been  omeeined  in  keeping  the 
house,  but  the  proof  does  not  show  that  she 
waa  either  the  owner,  lessee,  or  tmant  of 
the  house  In  question.  Accordingly,  the  oon- 
Tlctlon  cannot  be  sustained.  The  judgment 
la  reversed,  and  the  cause  remanded. 


ABTOM  T.  BTATSk 

CCbnrC  of  Criminal  Aj^peals  ef  Texas.  Feb. 

•  27.  1901.) 

INTOXICATINa  UQUOSS-SAI^  TO  MIN0B8- 
KNOWUSDOB  OP  DEFENOANT—CIROUliSTAN- 
TIAL  BrVIDONOIV-mstRUCTIONB. 

1.  Where  defendant  was  liuiicted  fof  Belling 
lnte:dcating  Utjoor  to  a  minor,  a  diarge  that 
knowledge  on  the  part  of  the  defeada&t  that 

pMson  to  whom  he  sold  the  liquor  was  a 
minor  was  an  essential  element  of  the  offense^ 
and  must  be  proved,  bat  that  such  knowledge 
might  be  shown  by  circumstantial  evidence, 
was  not  objectionable,  as  on  the  weight  of  the 
evidence,  and  a»  an  assnmption  that  the  facts 
adduced  were  sttfflcient,  without  positive  evi- 
dence of  defendant's  knowFedge. 

2.  It  is  not  oTor  to  refuse  a  reeueeted  in- 
structiMi  where  the  matter  submitted  by  it  was 
fully  covered  by  the  charge  ef  the  court. 

Appeal  from  Childress  county  court;  W. 
G.  Gross,  Judge. 

Mose  Aston  was  cmivlcted  of  selling  Intax* 
Icatlng  liquor  to  a  minor,  and  he  appeals. 
Affirmed. 

Edward  B.  DlggB,  for  appellant  D.  K 
fflmmons,  Acting  Asst  Atty.  G«.,  for  the 
Rate. 

DAYn>80N,  P.  J.  Appellant  was  convlctr 
ed  for  selling  Intooricatlng  liquor  to  a  minor, 
and  his  punishment  assessed  at  a  fine  of 

The  comrt  charted  the  Jury  that  knowle^ 
on  the  part  of  defendant  that  the  person  to 
whom  he  sold  the  Uquor  was  at  that  thns 
a  miner  la  an  essential  element  of  the  trffienae, 
and  mwt  be  proved  to  osder  to  wamnt  a  etm- 
vletlMi;  that  aneh  knowledge  may  be  proved 
by  clrcnmstences  as  well  as  by  direct  and  pos- 
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ItiT*  proof.  The  tatter  clause  of  the  charge 
was  excepted  to  because  a  charge  ou  the 
weight  of  cTtdence,  and  an  assumption  by 
the  court  that  the  facts  adduced  were  suffi- 
cient to  convict  In  the  absence  of  direct  and 
positive  evidence  that  defendant  knew  of 
the  minority  of  the  person  to  whom  he  sold. 
The  charge  Is  not  subject  to  the  criticism, 
nor  is  it  the  assumption  of  any  fact  to  tell 
the  Jury  that  the  Issue  may  be  proved  as  well 
by  circumstances  as  by  positive  evld«ice. 

Appellant  requested  an  Instruction  that 
unless  the  evidence  shows  beyond  a  reason- 
able doubt  that  defendant  knew  of  the  mi- 
nority of  the  purchaser  at  the  time  he  sold 
him  the  intoxicants,  they  sbould  acquit,  and 
reserved  an  exception  to  its  refusal.  The 
court  fully  charged  the  Jury  In  regard  to 
this  matter,  and  submitted  tbe  reasonable 
doubt  not  only  In  the  general  charge,  but 
directly  In  applying  the  law  to  the  facts. 
The  facts  fully  sustain  the'  conviction,  and 
the  Judgment  la  affirmed. 


Ez  parte  BISHOP. 
(Court  of  OrtmiDal  Appeals  of  Texas.   Feb.  27, 
1901.) 

HABEAS  C0RPU8--^INDICTHENT— DISOHASaS— 
APPEAL  AND  ERROR^RIHINAl.  LAW— BAU< 
— B  UROLART— AHODHT-RBVIBW. 

1.  Where  relates  in  habeas  corpus  proceed- 
ings for  release  on  ball  bad  been  indicted  tor 
burglary,  and  a  valid  indictment  was  pendins 
against  him,  on  appeal  from  an  order  flzing  his 
rail  the  appellate  court  cannot  discharge  blm, 
under  Code  Cr.  Proc.  art.  194,  providlag  that 
the  judge  or  court,  after  baTing  examined  the 
return  and  documents  attached  on  habeas  cor- 
pus, and  beard  the  testimony,  shall  either  re- 
mand the  party  Into  custody,  admit  him  to  bail, 
or  disclutree  nlm,  provided  that  no  defendant 
shall  be  discharged  after  indictment  without 
bail. 

2.  Where  relator  In  habeas  corpus  proceed- 
Inss  for  release  on  bail  In  bis  application  rdied 
on  the  illegality  of  his  restraint  alone  as  a  rea^ 
sou  for  his  discharge,  and  the  appiication  was 
not  so  framed  as  to  submit  for  determination 
the  quMtion  as  to  whether  or  not  the  bail  was 
excessive,  on  appeal  from  the  order  fixing  the 
bail  the  appellate  court  cannot  pass  ou  the 
sufficiency  or  exceasiveness  of  the  nail. 

3.  Where  defendant  was  charged  with  bnr- 
^ar^,  bail  in  the  sum  of  $250  was  not  ez- 
eessiveb 

Appeal  from  district  coart,  Dallas  cotmty; 
Ctaarles  F.  Glint,  Judge. 

Habeas  corpus  by  Elmo  Bishop  for  release 
on  ball.   From  an  order  fixing  bis  ball  at 

$280,  he  appeals.  Affirmed. 

Henry  S.  Crawford,  for  appellant.  D.  B. 
Simmons,  Actli«  Asst  Atty.  Glen.,  for  the 
State. 

BROOKS,  3.  Appellant  sued  out  a  writ  of 
habeas  corpus  before  Hon.  Charles  F.  Clint, 
Judge  of  the  criminal  district  court  of  Dallas 
county.  Upon  the  hearing  of  said  writ,  re- 
lator's bond  was  fixed  at  the  sum  of  $260. 
From  the  rnllng  of  the  trial  court,  relator  ap- 
peals. 


An  inspection  of  the  record  discloses  that 
relator  has  been  Indicted  by  the  grand  Jury, 
and  that  there  Is  pending  a  valid  and  legal 
indictment  against  him  In  the  criminal  dis- 
trict court  of  Dallas  county.  Article  194. 
Code  Cr.  Proc,  provides:  "The  Judge  or 
court  after  having  examined  the  return  and 
all  documents  attached,  and  heard  the  tes- 
timony ofTered  on  both  sides,  shall,  according 
to  the  facts  and  circumstances  of  the  case, 
proceed  either  to  remand  the  party  Into  ens- 
tody,  admit  him  to  bail,  or  dfscbai^  him. 
provided  that  no  defendant  shall  be  dischar- 
ged after  Indictment,  without  bail."  We  no- 
tice that  relator  In  his  application  for  ball 
relies  upon  the  Illegality  of  his  restraint  alone 
as  reason  for  bis  discharge,  and  same  Is  not 
framed  under  the  statute  so  as  to  submit  for 
determination  the  question  ss  to  whether  or 
not  the  ball  Is  excessive.  This  being  true, 
we  cannot  pass  on  the  sufficiency  of  the  bail 
or  the  excesslveness  thereof,  but  will  say, 
when  considered  In  the  light  of  the  charge  (I. 
e.  burglary)  against  relator,  we  do  not  think 
the  ball  la  excessive,  but,  on  the  contrary, 
believe  it  Is  quite  small.  We  have  construed 
this  statute  in  Hernandez  v.  State.  4  Tex. 
App.  426,  and  Parker  v.  State.  6  Tex.  App. 
579,  and  there  held  this  statute  Is  mandatory, 
and  that  we  have  no  authority  to  discharge 
applicant,  where  the  facts  show  he  has  been 
indicted  by  a  legally  constituted  grand  jnry. 
The  most  we  can  do  In  the  premises  would  be 
to  reduce  the  bond.  If  proper  showing  was 
made  for  that  purpose.  But,  as  stated  above, 
no  effort  being  made  to  show  the  bond  Is  ex- 
cessive, there  remains  nothing  for  us  to  do 
bat  affirm  the  Judgment  of  the  lower  court 
whlcli  Is  accordingly  done.  Judgment  af- 
firmM. 


WOOD  T.  STATB. 
(Conn  of  CHmlnal  Appeals  ot  Tama.  Feb.  6, 

1901.) 

ASSAULT  WITH  INTENT  TO  RAPB-SITTPKIBN- 
OY  OF  EVIDENCE-ESCAPE  PSNO- 
INQ  APPEAL. 

Prosecntrix  testified  that  a  negro,  employed 
by  her  husband,  came  to  her  vrindow,  and  in- 
quired if  her  husband  was  at  home,  and,  on  be- 
ing told  that  he  was  away,  asked  If  she  had  any 
fire,  and  then  entered  the  house,  and  prosecn- 
trlx  became  frightened,  and  went  Into  an  ad- 
joining room.  In  about  five  minutes  she  saw 
the  defendant  comiug  around  the  house,  sud 
she  then  left  the  house,  when  defendant  grab- 
bed her  cloak,  and  tore  it  from  her,  and  then 
followed  her  for  a  short  distance.  Defendaot 
testified  that  he  went  to  the  house  to  inquire 
after  a  saddle,  and  that  he  went  into  the  room 
to  warm,  and  that  the  prosecutrix  left  the  room 
before  he  could  inquire  about  the  saddle,  and 
that  he  then  looked  for  her,  bat  she  dropped  her 
shawl  and  ran  away,  and  that  he  did  not  touch 
her  or  the  shawl,  and  did  not  follow  hw.  Seld 
not  sufficient  to  support  a  convlctloa  tor  assault 
with  intent  to  rape. 

On  Rehearing. 
Where,  pending  appeal  and  wlor  to  rendi- 
tion of  decision  reversing  conviction,  appellant 
made  his  escape,  and  the  fact  was  onknowD  to 
Oie  court  at  the  time  of  Its  dedsion,  and  de- 


Digitized  by  Google 


Tex.) 


PATTON  T.  STATE. 

* 


309 


fendant  is  still  at  large,  and  these  matterB  are 
made  to  appear  to  the  coort,  ■  motion  for  re- 
hearing bj  tne  atate  and  a  motion  to  dismiss  on 
•GCoQDt  of  aaid  escape  will  be  granted. 

Appeal  from  district  court,  Bockwall  comi- 
ty: J.  B.  DiUard,  Judge. 

William  Wood  was  nwTlcted  of  an  aasault 
-with  Intent  to  rape,  and  be  appeals.  Be- 

versed. 

H.  D.  Wood  and  G.  W.  Morris,  tor  appel- 
lant D.  E.  Simmons,  Acting  AbbL  Atty. 
Gen.,  for  the  State. 

DAVIDSON.  J.  This  Is  a  oonvlctlon  tot 
assault  with  Intent  to  rape,  tiie  punishmoit 
being  assemed  at  two  years^  conflnanent  in 
the  penitentiary.  There  are  several  questions 
soggrated,  which  we  deem  unneceBsary  to 
notice  In  tte  view  we  take  of  the  facts.  The 
prosecutrix  testified  that  defendant  (a  oegeo) 
bad  been  woridng  for  her  husband  Ato  or 
six  years,  and  on  the  rooming  of  the  alleged 
trouble  came  first  to  her  window,  and  Inquir- 
ed if  her  husband  was  at  bcnne;  being  In- 
fwmed  be  was  not,  asked  if  he  bad  gone 
to  Foney;  and  she  then  told  defendant  her 
hnsband  had  gone  to  Terrell,  and  she  did 
not  know  when  be  would  return.  Her  two 
youngest  cbildroi  were  with  her  at  the  time, 
one  2  and  the  other  4  years  of  age,  and  the 
oldest  child  was  at  school.  When  wltnras 
taM  appellant  her  husband  bad  gone  to  Ter- 
rell, be  asked  her  if  she  had  any  fire,  and 
she  replied  by  asking  blm  if  be  bad  a  fire 
at  his  house;  bis  bouse  bting  about  250 
yards  distant  Without  replying,  he  came 
around  to  the  door,  entered  the  house,  and 
walked  19  to  the  stove.  WltneM  became 
alarmed,  and  left  the  room,  and  went  Into 
the  kitcbra,  an  adjcrining  room,  about  10 
or  12  feet  tiom  the  back  door  of  her  room. 
About  five  minutes  subsequently  she  saw  de- 
feq^ant  coming  around  the  bouse,  and  she 
started  from  the  kitchen  Into  the  yard.  As 
she  did  so.  defendant  grabbed  her  cloak  and 
tore  It  from  her.  Her  cloak  was  fastoied 
with  a  darning  needle,  and  witness  screamed 
and  ran.  Defendant  dropped  the  cloak,  and 
followed  a  short  distance,  and  went  away  to 
his  own  residence.  Witness  returned  to  her 
bouse,  and  remained  there  until  her  husband 
returned,  during  the  afternoon.  She  said 
nothing  about  it  to  anybody,  except  her  hus- 
band on  bis  return.  Defendant  testified  be 
went  to  the  bouse  to  Inquire  about  his  sad- 
dle, which  had  been  in  the  care  of  and  used 
by  the  huaband  of  prosecutrix.  When  pros- 
ecutrlx  told  blm  her  hnsband  was  not  at 
home,  he  went  in  her  room  to  warm.  She 
left  tbe  room  before  he  could  talk  to  her 
about  the  saddle.  After  sitting  by  the  stove 
about  five  minutes  getting  warm,  he  went 
out  and  around  the  house  to  tbe  kitchen  to 
ask  her  about  the  saddle,  sad  she  ran  away, 
and  dropped  her  stiawl;  that  be  did  not 
touch  her  or  the  shawl,  and  when  she  ran 
ha  turned  away  and  went  bome.  He  also 
testified  h*  had  been  worldng  for  tbe  hat- 


band of  prosecutrix  for  about  six  jsars  un- 
der lease  and  rental  contract;  was  frequent- 
ly about  the  house,  both  when  tbe  husband 
was  away  and  when  be  was  at  bome;  that 
he  was  indebted  in  a  small  amount  to  the 
husband  of  prosecutrix.  It  is  not  necessary 
to  enter  Into  a  dlscuasicm  of  the  different 
leases  of  tbe  statute  in  regard  to  assault  to 
rape  by  force.  This  has  been  so  frequently 
done  that  the  whole  matter  Is  thoroughly 
familiar  with  the  bench  and  bar  of  the  state. 
It  Is  sufficient  to  say  that  the  evidence  does 
not  fill  the  measure  of  the  statute  from  the 
state's  standpoint  Because  the  evidence 
does  not  justify  the  conviction,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

(March  IS.  1901.) 

At  a  ftwmer  day  of  this  term  tbe  Judgment 
was  reversed  and  the  cause  remanded.  Pend- 
ing tbe  appeal,  and  prior  to  the  rendition  of 
the  decision,  appellant  made  bis  escape,  and 
withdrew  himself  fnnn  tbe  Jurisdiction  of  tbia 
court,  which  fact  was  unknown  to  this  court 
at  tbe  time  of  its  decision.  Defendant  has  not 
voluntarily  returned  to  tiie  custody  of  tbe  offi- 
cers, but  Is  BtlU  at  large.  These  matten  are 
made  to  vppeax  In  a  legal  way.  and  are  tbe 
basis  of  a  motion  for  rehearing  by  tbe  state, 
supplemented  t^^  a  motion  to  dtsmlss  tbe  ap- 
peal on  account  of  said  escape.  These  mo- 
tions are  well  taken.  Tbe  rehearing  Is  grant- 
ed, and  the  appeal  dismissed. 


PATTON  T.  STATBLi 
(Oonrt  of  Criminal  Appeals  of  Texas.  Feb.  18, 

1901.) 

INTOXICATXHa  UQUORS-ftALB  TO  lUNOR— BT- 
IDENCS-^DHISaiBILITT— INSTRVCmONS. 

1.  Where  tbe  only  evidence  of  the  execution 
of  a  paper  pnrporting  to  aathorize  a  liquor 
dealer  to  sell  liquor  to  a  minor  son  of  the  per- 
son purporting  to  sign  the  instrument  Is  testi- 
mony by  the  minor  that  the  ugnature  looks 
like  his  mother's  handwriting,  bnf  that  he  can- 
not positively  iwear  thereto,  the  Instrument  is 

;  not  adniis&ible  in  a  prosecution  for  the  sale 
of  liquors  to  such  minor. 

2.  A  written  instrument  by  a  mother,  anthor- 
ising  a  liquor  dealer  to  sell  liquor  to  her  minor 
son,  is  not  admissible  In  a  prosecution  for  such 
a  sale,  unless  it  is  shown  to  have  been  in  de- 
fendant's possession  at  the  time  of  the  sale. 

3.  Tbe  refusal  to  give  a  requested  charge  in  a 
criminal  case  ia  not  error,  where  an  adequate 
charge  Is  giren  on  tbe  question  so  presented. 

Appeal  from  Erath  county  court;  U  N. 
Frank.  Judge. 

W.  T.  Patton  was  convicted  of  selling  In- 
toxicating liquors  to  a  minor,  and  he  ap- 
peals. Allirmed. 

Daniel  ft  Keith,  for  appellant  D.  E.  Sim- 
mons, Acting  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  3.  Appeilairt  waa  convict- 
ed for  knowingly  selling  Intozlcsting  liquor 
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to  a  minor,  and  his  ponlsboifflt  aasessed  at  a 
ftna  of  fSO,  and  he  ajipealB. 

Appellant  excepted  to  the  action  9i  the 
cnirt  hi  iKrfuring  to  pemit  bim  to  Introduce 
in  evidence  -Hie  fc^wli^  writing,  to  wit: 
"October  VS,  1880.  I  hereby  give  my  consent 
to  W.  T.  Fatten  to  «en  or  glre  my  son 
Xohn  Tudor  iatoxlcattaig  Uqnor.  [Signed!  & 
If.  Todor."  This  -was  objected  to  on  the  part 
of  the  etate,  oa  the  ground  that  there  was 
no  proof  of  the  execution  of  said  lastrament 
bj  Mm.  S.  F.  Tador,  who  was  claimed  to  he 
the  mother  of  minor  to  whom  the  liquor 
was  sold.  He  only  proof  on  this  point  was 
to  the  i^ect  that  the  witness,  on  examina- 
tion, said  the  signature  locked  like  his  moth- 
er's, but  be  could  not  swear  to  It  positively. 
The  court  further  explained  that  no  sufficient 
proof  of  the  execotlon  of  the  Instrument  was 
made,  nor  was  It  shown  to  have  b^en  la  de- 
feodant's  poBSesslon  at  the  time  and  date 
of  tbe  aXleged  oaense.  We  think  the  court 
was  eminently  correct  on  both  of  these  prop- 
.DSKIons.  It  is  not  necessary  here  to  discuss 
whether  a  general  license  from  the  parent 
to  the  ssioou  keeper  to  sell  the  minor  on 
aa^  and  all  occasions  would  be  the  written 
consent  authorized  hy  the  statute.  Evideot- 
ly,  however,  before  a  written  consent  would 
be  a  protection.  It  must  be  proved  by  better 
evidence  than  was  offered  that  the  palter 
was  executed  by  the  parent  It  must  also 
be  shown  that  the  saloon  jLeeper  bad  the 
written  couseot  at  the  very  time  he  sold  the 
liquor.  However,  appellant  contends  that 
the  affidavit  made  by  3.  F.  Tudor  subse- 
quent to  the  conviction,  and  which  Is  used 
as  an  exhibit  In  the  motion  for  new  trial, 
Identlfifd  the  written  lustrument,  and  show- 
ed that  It  was  executed  by  the  mother  of 
said  minor.  Appellant  should  have  been  pre< 
pared  with  Oils  proof  at  the  .time  of  the 
trial.  At  any  rale,  some  dlligeaoe  should 
hare  been  used  to  have  tlie  mother  of  the 
minor  present  However,  this  affidavit  does 
not  relieve  the  case  bi  any  respect  In  regard 
to  the  time  when  Mrs.  Tudor  may  have  exe- 
cuted the  written  consent.  Evidently,  if  this 
written  consent  had  been  Issued  prior  to  the 
sale  of  the  Ugu^r.  the  parties  knew  It,  and, 
if  It  was  true  that  H  was  executed  before 
the  transaction,  no  doubt  It  would  have  been 
proven.  To  the  contrary  of  this,  the  minor 
testified  on  the  trial  that  he  never  saw  the 
Instrument  prior  to  the  time  of  the  trial, 
li  appears  to  us  that  this  Is  not  a  fair  at- 
tempt to  show  that  the  saloon  man  had  any 
sort  of  written  authority  at  the  time  he  sold 
the  liquor  to  the  minor,  and  that  this  au- 
thority is  an  aftorttionght,  entltlea  to  no 
consideration. 

The  court  x&y^  ^  adequate  charge  with 
referenoe  to  knowledge  on  the  part  of  ajv 
{lellant  of  the  nonage  of  John  Tudor,  and  It 
was  not  .oeeeesary  to  give  the  requested  In- 
«tDUCtlon  of  Af^eliant  on  that  aabject 

An  examination  of  the  proof  sbows  the  1 
testimony  amply  sapports  tlie  verdict.  John  < 


Tudor  was  well  known  to  appellant,  w4>a 
was  his  nude.  If  appellant  did  not  actually 
know  his  age,  which  the  r^atlonsblp  would 
suggest  then  the  youthful  api>earance  of 
appellant  put  him  upon  notice.  Wuertem 
burg  V.  State  (Tex.  Cr.  App.)  51  B.  W.  1W4. 
The  Judgment  Is  afflrmed. 


UTUhE  T.  8TATB. 
(Court  of  Qriminal  Appeals  of  TexaK   Feb.  t7, 

1901.) 

XnJLAWPCLLT  OAltRnNO  ARH8-BVft)BN(S- 
ADM ISSIBIUT  V— 8UFFI0IBNCY— If PBAU. 

L  Bills  of  exception  predicated  on  questions 
asked  witnesses  by  the  prosecution  wlD  be  dls- 
rerarded,  where  the  answers  are  not  shown. 

2.  Defendant  in  a  proaeeoti<Hi  Cor  unlawfully 
caiTying  arms  claimed  he  was  a  tiavaler  foiug 
to  see  US  childrea.  Held,  that  evidence  oSered 
by  him  to  sbow  that  he  was  conlined  in  jail 
21  days  before  he  could  see  bis  children  wrs 
properly  exdsded. 

3.  Objections  by  the  aocuaed  to  the  admission 
of  evidence  will  not  be  considered  when  no 
ground  of  objection  Is  stated. 

4.  On  a  trial  for  tralawfuHy  eairyinc  a  i^stol. 
evidence  tiiat  defendant  drove  very  fast  «nd 
was  drunk  and  boisterous  on  the  day  of  his  ar- 
rest was  admissible  to  rebut  his  theory  that  be 
was  a  traveler  and  aatiiorised  to  carry  arms. 

5.  TIm  evidence  in  a  prosecntton  for  nnlaw- 
fnlly  carryins  a  pUb^  snowed  that  detendant. 
in  goine  out  into  the  country  to  see  his  children, 
as  DC  claimed,  armed  himself  with  two  pistols, 
became  drank  and  boisterous,  and  when  arrest- 
ed was  not  in  the  pursuit  of  aia  loaraey.  BtU 
sufficient  to  support  a  conviction. 

Ai^teal  fHMD  Faclnr  county  eonrt;  L  N. 
Roach,  Jud«e. 
WIU  Uttle  waa  convicted  for  unlawfully 

carrying  a  pistol,  and  appeals.  Affirmed. 

D.  E.  Simmons,  Acting  Asst  Atty.  Oen.. 
for  the  Btoto. 

nE?;DERSON.  J.  Appellant  was  convict- 
ed for  unlawfully  carrying  a  pistol,  andtbfs 
punishment  assessed  at  a  One  of  $80,  and  he 
presectrtes  this  appeal. 

We  cannot  consldw  appelHmfs  first  four 
bills  of  exception,  which  appear  to  be  pred- 
icated OB  questions  asked  of  wttnesses,  but 
the  answers  of  the  witnesses  to  said  ques- 
tions are  not  shown.  We  cannot  presume 
what  the  witness  may  have  answered  to 
these  questions.  The  bills  should  be  com- 
plete in  this  respect  and  then  a  proper 
ground  of  objection  should  be  started.  There 
is  none  stated  hi  these  blHs. 

The  fifth  bill  of  exeei)tions  Is  an  attempt 
to  challenge  the  action  of  the  court  In  re- 
fnslng  to  admit  testimony  flfffered  by  de- 
fendant to  the  effect  that  be  bad  to  stay  In 
Jail  21  days  before  he  got  to  see  his  cAill- 
dren.  This  was  excluded,  anfl  we  think 
very  properly. 

"nie  sixth  bftl  of  exceptions  rtmws  that 
the  witness  HarrleoQ,  In  reply  to  trtate's  coun- 
sel, stated  that  defendant  -drove  Into  the 
to^-Q  of  Mfllsap  on  the  morning  of  the  al- 
1  leged  offense  very  fast  and  tiiat  tae  -drove 
I  past  tiie  store  of  wltBesa,  -and  waa  drunk 
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and  hoUoaliig  and  Telling.  This  was  ob- 
jected to  hj  Bfp^lditt  but  po  ground  of  ob- 
jection la  Stated. 

Bill  of  exceptlOina  Xo.  7  abows  that  the 
same  character  of  testimony  was  proven 
by  the  wHoeaa  Dick.  The  objection  here 
urged  is  that  It  was  Immaterial  and  did  not 
pertain  to  the  Issues  In  the  case,  and  was 
only  calculated  to  raise  and  produce  In  the 
minds  of  the  Jury  prejudice  against  defend- 
ant. Even  If  it  be  conceded  that  this  was  a 
•naclent  ground  of  objection  stated,  BftlQ  we 
beUere  this  <d)aracter  of  testimony  was  ad- 
missible In  rebuttal  of  defendant's  theory. 
He  appears  to  have  claimed  that  fae  was  a' 
traveler,  and  so  authorised  to  carry  a  pistol. 
All  this  character  of  testimony  was  admis- 
sible for  the  purpme  of  showing  that  he 
was  not  at  the  time  engaged  In  legitimate 
traveling,  but  was  going  to  and  fro  In  the 
town  of  MlUsap,  and  was  boisterous. 

There  Is  aothing  In  appellant's  nmtentlon  IB 
regard  to  Hie  a^ment  of  the  county  attor- 
ney. So  far  as  we  are  advised.  It  was 
predicated  on  evidence  In  the  case,  and  was 
legitimate  argument  Furthermore,  no  charge 
was  asked  expunging  It  from  the  considera- 
tion of  the  Jury. 

We  think  the  testimony  Is  ample  to  sup- 
port the  verdict.  .Although  the  proof  show- 
ed tiiat  appellant  was  recently  from  Ten- 
nessee, It  further  showed  that  after  he  reap- 
ed Weatberford,  although  he  bad  one  pistol, 
he  bought  sBother  one.  ,  and  In  going  out  in 
the  country  to  see  hie  children,  as  he  claim- 
ed, he  armed  himself  with  two  pistols,  got 
on  a  apree.  and  evidently  went  about  ether 
matters  than  going  on  to  the  place  where 
hfB  ctalldrw  were  aald  to  be  living,  and 
when  fonnd  hf  the  officer  was  at  a  house, 
erldeotly  not  In  pursuit  of  hla  Journey;  and 
his  conduct  at  Hllisap  Indicates  he  was 
not  there  for  traveling.  In  onr  c^lnlon,  the 
eridenee  sustains  the  verdict  of  the  jury. 
Tbe  Jndgment  fa  afflrmed. 


McBSINRT  T.  STATB. 
(Cburt  of  Criminal  Appeahi  of  Texas.  March  6. 
1901.) 

CRIMINAL   LAW  —  APPKAL  —  8TATBMBNT  OP 

_  PACTS  —  WBsn-nrrioN  ~  instructions  — 

'  ACCOMPUCB-CfWRDBORAnON  —  BUSOUUir 
— BVIDBNGB. 

1.  That  a  snbstlttited  statement  of  facts  on 
appeal  was  not  silhatitnted  in  tbe  low*-  court 
at  tba  next  term  after  the  notice  of  appeal, 
as  provided  bp  Co4a  Cr.  Proe.  art.  834,  but  at 
the  next  sneceeding  term,  is  not  ground  for 
atrikinx  oat  the  statement,  where  appellant 
Qsed  doe  diligence;  the  object  of  the  statute 
being  dmpl^  to  authorize  sobetitutlon  of  loet 
papers  pending  appeal,  and  to  require  due  dili- 
gence. 

2.  Due  diligence  on  the  part  of  the  conrlet 
in  filing  a  statement  of  facts  an  appeal  was 
rilowB  where  jtJw  statement  was  left  with  the 
trial  jiidge  for  his  approval  within  the  time  re- 
ftnlred  by  law,  and  he  agreed  to  approve  and 
fie  it  wktk  the  elerk 


8.  Where  the  Jury  came  Into  the  court  room 
for  further  instructions,  and  Inauired  if  an  ac- 
complice oould  be  corroborated  oj  circumstan- 
tial evidence,  and  the  judge  simply  replied, 
"Yes,"  his  failure  to  charge,  as  requested  by 
defendant,  that  the  circumstaaces  must  come 
!  from  witneaMS  outside  the  accoiwUoe.  and 
:  tend  to  connefit  defendant  with  the  offense  c|iar- 
ged,  was  error,  though  the  original  charge  stat- 
ed that  the  teetimonv  of  one  accomplice  could 
not  corroborate  aoouer,  and  that  the  corrobo- 
ration pauBt  tend  to  connect  the  defaudofit  with 
the  commission  of  tbe  offense. 

4.  In  a  prosecution  for  burglary,  evidence 
that  part  of  the  goods  shown  to  have  been  sbv 
len  was  given  to  defendant's  brother  by  an  ac- 
complice of  the  defendant  was  improperly  ad- 
mitted over  defendant's  objection,  where  It  ap- 
peared that  he  was  not  present  at  the  ttnie. 
and  bad  nothing  to  do  with  the  transaction. 

Appeal  from  district  court,  Itallaa  county; 
Charles  F.  Clint  Judge. 

Jock  McHenry  was  convicted  of  burglary, 
and  be  appeals.  Reversed. 

Robt  B.  Seay,  for  appellant  J.  C.  Qoberta 
and  D.  £.  Simmons,  Acting  Asst  Attjr.  Gen., 
for  the  State. 

HENDERSON.  3.  Appellant  was  oooplet- 
ed  of  bursary,  and  his  pual^uuent  a«a«i86d 
at  two  years'  oonfinemeot  la  the  penltear 
tlary;  hence  tbis  appeal. 

Tbe  state  has  made  a  motion  to  strike  out 
tbe  statement  of  facts  on  two  grounds:  (1) 
That  tbe  same  la  a  substituted  stateuieut, 
and  was  not  substituted  at  the  next  'term 
after  the  appeal  was  taken,  but  at  the  next 
Buoceedlug  term;  (2)  It  does  not  appear  that 
the  original  statement  of  facts  was  filed 
within  the  10  days,  as  required  by  law.  In 
support  of  the  state's  contention,  we  are  re- 
ferred to  article  8S4,  Code  Cr.  Proc.  We 
do  not  believe  that  said  article  was  Intended 
to  fix  the  time  for  the  substitution  of  lost 
papers,  so  as  to  make  it  absolutely  of  the 
essence  of  the  right  to  substitute.  In  some 
cases  It  would  happen  that  the  loss  would 
not  be  discovered  at  the  first  ensuing  term 
after  the  ai^al  was  taJcen.  We  take  It  that 
the  olivet  of  the  statute  was  simply  to  au- 
thorise tbe  subatltutioQ  of  lost  papers  pend- 
ing tbe  appeal,  and  to  require  that  reason- 
able diligence  should  be  uteA  In  the  substitu- 
tion thereof.  In  this,  case  It  does  not  aih 
pear  that  appellant  was  guilty  of  unreasona- 
ble delay  in  the  substitution.  We  further 
hold  that  It  reasonably  appears  from  the 
affidavit  that  the  (Xiglnal  statement  of  facts 
was  filed  within  the  10  days  allowed  by  or* 
der  of  the  court.  The  Judge  and  attorney 
both  make  affidavits  that  said  statement  of 
facts  was  left  with  the  Judge  for  bis  ap- 
proval within  the  10  days,  and  that  the  Judge 
agreed  to  approve  and  file  tbe  same  with  the 
clerk.  While  It  is  not  the  duty  of  the  Judge, 
but  of  appellant  to  file  the  statement  ot 
facts,  yet,  where  tbe  Judge  undertakes  to 
do  tfals  for  appellant  this  would  eonsUtnts 
sufficient  dtltgenoe  <m  the  part  of  appellant 
Blghaan  p.  State,  80  Tex,  Cr.  B.  4D8. 87  &  W. 
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75S;  Wright  T.  State  (Tex.  Cr.  App.)  44  S.  W. 
ISL 

During  tbe  trial,  and  wblle  the  Jaiy  were 
out  CMUBiderfng  ttaeir  verdict,  they  came  Into 
court,  and  requested  the  Judge  to  Inform 
them  If  the  direct  oTldence  of  an  accomplice 
in  a  crime  can  be  cwroborated  bj  circum- 
stantial eTidence.  To  this  question  the  judge 
simply  replied.  "Yes."  Appellant  complains 
that  the  jndge  should  bare  gone  further, 
and  ta  that  connection  have  lnf<Hnned  tbe 
jury  of  the  natere  and  effect  of  drcumstantial 
eTidence;  and,  furthermore,  that  the  ctt- 
cumatancea  mnat  come  from  witnesses  ouV 
side  the  accomplice,  and  taiA  to  connect  ap- 
pellant with  the  <rfrense  diarged.  While  the 
judge  in  his  original  charge  Instructed  the 
jury  that  the  testimony  of  one  accomplice 
could  not  corroborate  another,  and  that  the 
corroboration  must  tend  to  connect  appellant 
witb  the  commission  of  the  offense,  still  we 
believe  it  would  bare  been  better,  certainly 
it  would  bare  more  securely  safe-guarded 
appellant's  rights.  If,  In  connection  with  the 
response  of  the  court  to  the  jury's  question, 
be  had  Instructed  them  as  requested  by  ap^ 
pellant  Juries  generally  are  not  skilled  In 
matters  of  law,  and  have  but  a  limited  ex- 
perience in  applying  tbe  charge  of  tbe  court 
to  the  facts  of  cases,  and  In  this  instance 
they  may  not  have  felt  called  upon  to  look 
back  to  the  court's  charge  In  order  to  de- 
term'lne  the  character  of  corroboration.  Here 
they  appeal  to  the  court  on  a  matter  of  cir- 
cumstantial evidence,  about  which  they  were 
not  Instructed  in  tbe  original  charge,  and 
we  think  the  court  in  that  connection  should 
have  Instructed  them  as  requested  by  appel- 
lant 

The  state  was  permitted  to  prove,  over  ap- 
pellant's objection,  that  Henry  Nestor,  one 
of  appellant's  co-defendants,  gave  to  John 
McHenry,  a  brother  of  appellant  a  pair  of 
pants,  shown  to  have  been  .stolen  In  the 
burglary.  This  was  objected  to  on  the 
ground  that  It  was  after  the  commission  of 
the  alleged  offense,  and  no  part  of  the  con- 
spiracy. If  conspiracy  had  been  proven,  and 
because  appellant  was  not  present  and  had 
nothing  to  do  with  the  presentation  of  the 
pants,  and,  being  given  to  his  brother.  It  was 
calculated  to  prove  hurtful  to  appellant  In- 
asmuch as  it  showed  that  bis  brother  was 
the  receiver  of  stolen  property.  We  do  not 
think  this  testimony  was  properly  admitted. 
It  was  res  Inter  alios  acta,  and  conld  not 
affect  appellant 

It  Is  not  necessary  to  discuss  tbe  action  of 
the  court  overruling  bis  motion  for  continu- 
ance, Inasmuch  as  the  case  will  be  reversed 
on  other  grounds.  However,  we  would  re- 
mark tiiat  appellant  appears  to  have  used 
diligence  to  secure  the  witnesBes  Love  and 
Matasola.  Their  testimony  appears  to  have 
been  material,  and  the  explanation  of  the 
court  we  do  not  think  was  an  answer  to  the 
application.  The  judgment  la  reversed,  and 
the  cause  remanded. 


BAINES  T.*STAm 

(Court  of  Criminal  Appeals  of  Texaa  Harek 

t»,  1901.) 

Dlssmtinc  tq^lnlQn.  For  majority  opinion, 
ne  ei  &  W.  118. . 

BROOKS,  J.  I  feel  constrained  to  dissent 
from  the  opinion  of  the  majority:  for,  as  I 
understand  the  <q>lnion.  It  changes  the  law 
with  reference  to  applications  tor  continu- 
ance. If  defendant  makes  application  for 
continuance,  diligence  being  shown,  if  the  ab- 
sent testimony  la  material  and  probably  true, 
same  should  be  granted;  otherwise,  it  should 
be  overmled.  However,  it  appears  in  this 
case  that  a  different  view  is  taken.  Appel- 
lant was  tried  for  assault  with  bitent  to  mar- 
der.  Tbe  evidence,  although  circumstantial, 
was  of  that  conclusive  character  that  it  shows 
beyond  a  reasonable  doubt  that  defendant  Is 
guilty  of  the  attempted  homicide.  Upon  the 
trial  appellant  made  a  motltm  for  continuance 
for  the  want  of  tlie  testimony  of  an  absent 
witness,  by  whom  he  e:q;>ected  to  prove  an 
alibi.  Tbe  court  overruled  the  application. 
Subsequently  on  motion  for  new  trial  appel- 
lant attached  an  affidavit  of  the  absent  wit- 
ness, stating  that  he  would  liave  sworn  to  the 
alibi  as  set  up  in  the  applTcation  Cor  continu- 
ance. The  court  as  I  understand  the  opinion, 
decides  that  the  fact  that  the  al»ait  witness, 
sutwequent  to  the  trial,  makes  an  affidavit  that 
he  would  swear  to  the  facts  as  Insisted  by  ap- 
pellant In  his  motion  for  continuance,  changes 
the  rule  In  reference  to  granting  continuances, 
and  in  refusing  to  grant  a  new  trial  on  tbe 
ground  of  said  continuance  tKing  overruled. 
There  Is  no  authority  in  any  law  book  for  this 
proposition.  In  the  opinion  of  tbe  majority 
Is  found  tbe  following  language:  "Where  the 
affidavit  of  an  absent  witness  has  been  pro- 
duced on  motion  for  new  trial,  showing  abso- 
lutely that  he  would  testify  to  tbe  facts  set  up 
In  the  application,  we  do  not  think  any  case 
can  be  found  where  we  have  assumed  the  pre- 
rogative of  saying  that  the  testimony  was  not 
probably  true.  To  so  hold,  it  seems  to  us. 
would  be  not  only  to  usurp  tbe  functions  of 
the  Jury,  but  to  announce  lu  advance  that  the 
absent  witness  had  conunltted  perjury."  In 
reply  to  this  It  is  only  necessary  to  say  that 
no  decision  can  be  found  in  any  book,  decldell 
by  any  court  holding  that  the  fact  that  the 
abseu%  witness  makes  affidavit  to  the  ^cta 
set  up  in  the  application  for  contlojuance 
changes  the  rule  In  reference  to  an  applica- 
tion for  continuance.  The  only  authority 
cited  by  the  opinion  of  tbe  majority  is  Hull 
V.  State  (Tex.  Cr.  App.)  47  S.  W.  472.  That 
decision  has  nothing  to  do  wltb  this  proposi- 
tion. It  lays  down  the  simple  proposition 
that  alibi  Is  material  t^tlmony,  and  In  that 
case  It  was  material  testimony.  But  twfore 
us  we  have  a  very  different  case.  Tbe  evi- 
dence Is  of  such  a  conclusive  character  as 
to  make  a  case  of  clrcumstaDtial  fl¥klence. 
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u  above  said,  u  strong  as  any  case  that  can 
be  foQD^  in  the  books.  Ap[>eUaDt  moves  the 
court  to  grant  him  a  new  trial  because  of 
the  want  of  the  testimony  of  an  absent  wit- 
ness, whose  affidavit  he  attaches,  to  the 
effect  he  will  swear  that  defendant  was  not 
present  at  the  time  of  the  attempted  homi- 
cide. In  LlUard  v.  State,  IT  Tex.  App.  119, 
it  was  strenuously  Insisted  by  appellant  that 
the  statute  giving  discretionary  power  to  the 
trial  Judge  to  grant  or  refuse  a  continuance, 
and  also  discretionary  power  to  grant  or  re- 
fuse a  new  trial,  was  unconstitutional  and 
void;  the  argument  advanced  by  appellant's 
counsel  being  that  such  power  deprives  the 
citlxen  of  the  right  to  have  compulsory  pro- 
cess for  bis  witnesses  and  of  the  right  of 
trial  by  Jury.  Judge  WlUson,  for  the  court, 
said:  "We  have  been  much  Interested  In  the 
able  brief  and  argument  of  counsel  for  ap- 
pellant upon  this  question,  and  have  mature- 
ly considered  the  same.  Without  entering 
upon  an  elaborate  discussion  of  the  subject, 
we  will  briefly  state  the  conclusion  at  which 
we  have  arrived:  (1)  The  statute  claimed  to 
be  nnconstitutional  (Code  Or.  Proc.  art  660, 
subd.  6)  does  not  deprive  the  accused  of  the 
right  to  have  compulsory  process  tor  his 
witnesses  (BiU  of  Rights,  §  10).  nor  does  It 
Impair  such  right  (2)  It  does  not  deprive 
the  accused  of  the  right  of  trial  by  jury. 
BfU  of  Rights,  S  15.  (3)  The  legislature  has 
full  power  to  regulate  continuances  and  new 
trials.  There  is  no  provision  In  the  constitu- 
tion which  denlra  or  limits  such  powers.  In 
the  case  at  bar  the  accused  had  compulsory 
process  for  his  witnesses,  and  bad  a  trial'  by 
a  Jury.  He  was  not  deinlved  of  either  of 
those  constitutional  rights.  We  are  of  the 
opinion  that  the  court  did  not  err  In  refus- 
ing^ this  application  for  continuance,  nor  In 
refoslng  to  grant  him  a  new  triaL  Conced- 
ing that  the  absent  testimony  was  material, 
we  think  the  trial  Judge  was  well  warranted 
tn  holding  that  it  was  not  probably  true. 
When  considered  with  reference  to  the  evi- 
dence adduced  on  the  trial,  it  could  not  be 
reasonably  contended  that  tbe  facts  stated 
In  the  application  for  continuance  were  prob- 
ably true.  There  has  been  no  abuse  of  the 
dIsCTetionary  power  of  the  trial  Judge  in  this 
matter,  as  far  as  we  can  perceive  from  the 
record  before  us."  With  unvarying  uniform- 
ity the  proposition  of  law  announced  above 
has  been  followed  by  this  court  as  well  as 
all  tbe  courts  of  last  resort,  as  far  as  I  have 
be»  able  to  find;  and  the  fact  that  the  ab- 
sent witness  flies  an  affidavit  corroborating 
the  affidavit  of  appellant  does  not  change 
the  iiToposItIo&  that  this  court  must  neces- 
sarily pass  upon  the  probable  truth  of  the 
apidlcatl<Mi  in  the  light  of  the  record  before 
08.  This  position  Is  strengthened  by  the  de- 
cision in  Land  v.  State.  34  Tex.  Cr.  330,  30 
8.  W.  78S,  In  which  tbe  court  held:  "Where 
on  a  trial  for  robbery  a  witness  for  defend- 
ant was  taken  side  and  went  home,  and 
lefoidant  made  a  modon  to  postpone  or  con- 


tinue the  case  for  said  witness,  in  which  mo- 
tion he  stated  the  facta  expected  to  be  prov- 
ed by  said  witness,  which  motion  was  over- 
ruled, and  defendant  again,  after  conviction, 
assigned  said-  ruling  as  one  of  the  grounds 
of  bis  motion  for  new  trial,  held,  that  the 
court  on  appeal  will  not  reverse  the  Judg- 
ment on  account  of  the  refusal  of  a  post- 
ponement or  continuance,  unless,  In  connec- 
tion with  the  other  evidence  adduced  on  tbe 
trial,  they  are  impressed  with  the  conviction 
not  merely  that  defendant  might  probably 
have  been  prejudiced  tn  his  rights  by  sucb 
ruling,  but  that  It  was  reasonably  probable 
that  If  the  absent  testimony  had  been  before 
the  Jury  a  verdict  more  favorable  to  de- 
fendant would  have  resulted.  And  held,  fur- 
ther, that  the  evidence  being  amply  suffi- 
cient to  sustain  the  conviction,  Independent 
of  the  matters  proposed  to  be  proved  by  the 
absent  witness,  tbe  motion  for  new  trial  was 
properly  overruled."  And  again.  In  Gal- 
lagher V.  State.  81  Tex.  Cr.  306,  30  S.  W.  567, 
It  was  held  "that  on  appeal,  where  the  tes- 
timony set  out  In  the  application  for  continu- 
ance, considered  In  connection  with  the  evi- 
dence adduced  on  the  trial,  appears  not  prob- 
ably tme,  or  that  if  It  had  been  testified  as 
stated,  It  Is  not  probable  that  tbe  testimony 
would  have  affected  the  trial  more  favorably 
to  defendant  then  It  was  proper  for  the 
court  to  refuse  to  grant  tbe  continuance." 
Does  the  fact,  then,  In  the  light  of  this  line 
of  decisions  (and  the  books  are  replete  with 
similar  cases),  that  the  absent  witness  give 
appellant  an  ex  parte  affidavit  swearing  to 
the  fact  that  be  would  corroborate  the  ap- 
I>elIanfB  statement  In  his  application  for 
continuance,  strengthen  the  proposition  that 
the  application  is  probably  true?  How  can 
it?  When  appellant  was  arraigned  for  trial 
he  asked  for  a  continuance  for  the  want  of 
the  testimony-  of  the  absent  witness  by 
whom  he  expected  to  prove  an  alibi.  The 
court  overruled  the  application  and  beard 
tbe  evidence;  the  testimony  precluding  the 
truth  of  this  application,  showing  it  w.as  not 
probably  true.  That  is  to  say,  the  testimony 
showed  appellant  was  guilty  beyond  any  rea- 
sonable doubt  Now,  then,  the  court  as  I 
understand  the  opinion  of  the  majority,  hold 
that  If  tiie  absent  witness  will  come  up  In 
each  Instance  and  swear  to  the  facts  appel- 
lant states  in  bis  application  that  he  expects 
to  prove  by  said  witness,  then  it  would  be 
Invading  the  province  of  the  Jury  not  to 
grant  the  continuance.  In  other  words,  this 
court  Is  constrained  to  reverse  every  case 
where  a  new  trial  is  refused  If  appellant  at- 
taches to  his  motion  for  new  trial  the  affi- 
davit of  the  absent  witness,  swearing  to  the 
facts  as  detailed  In  bis  motion  for  continu- 
ance. This  is  an  Innovation,  abrogation, 
change,  and  perversion  of  the  statute  In  ref- 
erence to  applications  for  continuance  an*} 
motions  for  new  trial.  This  court  should 
not  reverse  a  Judgment  on  account  of  tbe 
refusal  of  a  postponement  or  eontlnaanc 
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unless.  Id  conaectton  with  all  the  other  erl- 
dence  adduced  on  the  trial,  it  Is  Impressed 
with  the  conviction  not  merely  that  defend- 
ant might  not  probably  be  prejudiced  in  his 
rights  by  such  ruling,  but  that  It  was  prob- 
able If  tiie  absent  testimony  had  been  before 
the  jury  a  verdict  more  favorable  to  defend- 
ant would  have  resulted.  Goldsmith  v. 
State,  82  Tex.  Or.  R.  112.  22  8.  W.  405;  Hy- 
den  T.  State,  81  Tex.  Cr.  R.  401,  20  S.  W.  764? 
and  numerous  other  cases.  In  McAdams  v. 
State,  24  App.  86,  5  B.  W.  826,  and  Mitchell 
T.  State,  86  Tex.  Or.  R.  279,  83  S.  W.  8C7,  86 
8.  W.  456,  the  rule  which  should  govern 
trial  courts  In  passing  upon  an  application 
for  continuance,  and  subsequently  upon  mo- 
tion for  new  trial,  was  stated  by  the  court 
as  follows:  "If  there  la  such  conflict  between 
the  inculpatory  facts  and  those  set  forth  In 
the  application  as  to  render  it  improbable 
that  the  facts  stated  In  the  application  are 
material  and  probably  true,  the  continuance 
should  be  refused,  and  hence  a  new  trial 
baaed  thereupon  should  also  be  refused, 
niere  must  however,  not  only  be  such  a 
conflict,  but  the  inculpatory  facts  must  be 
to  strong  and  convincing  as  to  render  the 
truth  of  the  facts  set  forth  In  the  application 
improbable."  Notv,  reverting  to  the  facts  of 
this  case,  I  wish  to  say  that  appellant  swore 
in  his  application  he  could  prove  by  the  wit- 
ness McCoy  that  he  was  not  present  at  the 
scene  of  the  attempted  homicide.  In  pass- 
ing upon  this  application,  it  mnst  be  remem- 
bered there  is  a  long  line  of  decisions  hold- 
tag  the  court  wonld  not  err  In  refusing  same 
if  the  pi-opoeed  absent  testimony  is  not  mate- 
rial or  not  probably  true.  Subsequently,  on 
motion  for  new  trial,  fn  the  light  of  the  rec- 
ord and  the  testimony  adduced  upon  the 
trial.  If  tiie  testimony  is  not  material  or  not 
probably  true,  this  court  has  uniformly  held 
that  the  trial  court  would  not'  err  in  refusing 
a  new  trial.  And  tlie  fact  that  the  absent 
wttnesB  files  an  ex  parte  affidavit  that  ho 
would  have  aworn  as  the  application  for  con- 
ttauance  stated  he  wonld  does  not  and  can- 
not change  the  pnqrosltlon  that  this,  as  the 
court  of  last  resort,  must  pass  upon  tiie 
materiality  and  probable  truth  of  the  absent 
witness*  affidavit.  In  conjunction  wKh  the 
motion  for  new  trial  and  application  for  con- 
tinuance. Why  not?  If  40  witnesses  swear 
to  a  fact,  and  ft  Is  not  probably  true.  It  does 
not  render  K  any  more  probably  true  be- 
cause 40  witnesses  swear  to  the  fact.  The 
fact  ttiat  appellant  and  an  absent  witness 
swear  to  a  fact  that  Is  not  probably  true  does 
not  make  ft  probably  true.  Nor  does  It  In- 
vade the  province  of  the  JU17,  as  stated  In 
the  original  opinion,  for  this  court  to  pass 
npfm  the  question;  bnt,  under  the  statutes 
and  ^tecMons,  this  court  has  uniformly 
passed  upon,  and  Mt  constrained  to  so  pass 
Apon,  tt.  Tbo  question  at  Jury  or  no  jnry 
ttss  nothing  to  do  with  It.  If  the  applica- 
tion Is  nmtnM  and  probably  true,  Ihls  conrt 
must  Tererse  the  judgment   The  'ophihm  In 


this  case  stands  out  wlthont  precedent  In 
legal  jurisprudence  In  Texas,  and  I  Ulsseat 

therefrom. 


SPAKOT.ER  V.  STATB. 
(Oonrt  ef  Crlailnai  Appeals  of  Texas.  Oct  IT, 

1900.) 

CRIMINAL  LAW— APPEAL— MEVIEW  —  MURDER 

—  SVIDBNGB  ^  WITMESeBS  lUPEACHMBNT 

—  MANSIiAUOHTEE  —  BUaDSN  OF  PROOF  — 
MALICE— SEU^-DEFENSB— THREATS  —STATE- 
MENT or  counsbl-^oharqb-biuj  or  bx* 

CSPTIONS-rARQUUBNT  ON  EVIDBNGB. 

1.  On  the  first  trial  of  defendant  for  murder, 
the  state  clnimed  that  his  motive  was  robbery, 

<  and  iatrodiiced  evidence  that  the  deceased  had 

<  $170  ou  her  person  whea  ItiUed.   Her  two  boos 
I  testified  that  they  reached  the  body  immediate- 
ly afterwards,  and  remained  witn  It  until  it 
was  searched,  and  no  money  was  found.  An- 

I  other  witness  testified  that  be  was  flrst  to  reach 
the  body,  and  remained  with  it  tUi  after  the 
I  sons  cauie,  and  left  them  alone  with  the  body 
'  while  he  went  for  an  officer.   On  the  last  trial 
I  the  state  abandoned  the  theory  «f  robbery,  and 
introduced  no  evidence  rating  thereto,  and 
'  the  sons  did  not  testify.    The  other  witness 
:  gave  the  same  testimony  as  before.  Defendant 
offered  to  prove  by  a  witness  that  bhcU  testi- 
mony was  given  <m  the  first  txial,  and  also  that 
the  sots  had  so  sMMwy  Iwmediately  before 
their  mother  was  killed,  and  tbat  soon  aftw 
wards  they  passed  bills  with  blood  stains  on 
them.   Held,  that  the  conrt  properly  refused  to 
receive  such  testimony,  since  the  state  had  e 
right  to  change  its  theoir  as  to  the  motive  Cor 
the  liiilin^,  and,  in  the  absence  of  any  evidence 
of  collusion  between  the  sons  end  the  other 
witness  In  trying  to  fasten  robbery  on  daCeodr 
act  at  the  first  trial,  the  testiaiany  had  no  ten- 
dency to  impeach  such  witness  or  contradict 
or  ,exp1fUn  any  evidence  which  Qie  state  had 
offered. 

2.  On  a  trial  for  snrAer,  the  coart  charged 
that  if  there  were  aeveraJ  causes  to  arouse 
passion,  whether  arising  at  the  time  of  the  kill- 
ing or  not,  and  tfaongh  none  of  them  alone 
would  coni^tnte  adeqoaite  oaoee,  tiie  jury  Blight 
take  into  OMslderatien  all  the  facts  to  de- 

1  termine  the  issue  of  manslaughter,  and  that 
,  unless  Insulting  words  to  a  female  relative, 
;  whii'h  defendant  claimed  were  used  hj_  deceae- 
[  ed,  were  the  real  cause  of  the  luUing.  it  wooU 
net  reduce  the  offense.   H«Id,  tbat  the  chaise 
I  was  not  too  restrictive,  aud  did  not  confine  the 
jury  to  the  provocation  at  the  time  of  the  homi- 
cide, nor  eat  the  jury  off  IMm  <onslderatien  mt 
the  assault  which  defendant  testified  dcemsad 
had  ninde  on  him. 

5.  Where,  on  a  trial  for  murder,  the  court 
ehar|?ed  as  to  wlmt  constituted  maashuighter, 
sad  that  to  convict  defendant  nt  that  offense 

'  the  jury  must  find  the  neoesaary  facts  heroai  a 
reasonable  doubt,  the  charge  was  not  objection- 
able as  changing  the  burden  of  proof,  and  re- 
(piiriag  defendant  -to  prove  fnaaalaughter  be- 
yond a  reasonable  doubit  before  the  turf  aouM 
acquit  him  of  murder,  though  tnanslajlghter  Is 
a  defense  to  the  cliarge  of  murder. 

4.  Ou  a  trial  for  mwder,  the  court  charged 
"that  'malice,'  in  its  legal  aense,  denotes  a 
wrongful  act  done  tnbBnuoaall|y,  arithout  jn^t 
cause  or  excuse,"  and  also  Instructed  fully  as 
to  express  and  knplied  malice  and  matlee  afore- 
thought.   Still,  imat  it  sraa  not  <>n<or  teicive 
.  tlie  general  dufioiticoL  ^jjuoted^  ahica.  U  the  jurr 
\  had  misunderstood  it,  they  would  have  beeo 
{  more  likely  to  have  found  defendant  guHty  of 
;  mstislau^bter  than  of  tnarder  in  the  second  de- 
gree. 

6.  Dc£eadaat  admitted  hUling  the  4eceaeed 
by  shooting,  and  claimed  seU-defensa.  On  Ills 
trial  for  murder  the  conrt  charged  tbat  If  he 
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killed  deceMed  Id  «  sndden  transport  of  pas- 
sion, atDued  wit  boot  adequte  caoae,  and  not 
in  defease  of  hiiDBelf,  he  sbould  be  found  guilty 
of  morder  in  the  second  degree,  l^eld  not  er- 
ror becanae  the  term-  *Snfllice"  was  omitted, 
where  the  charge  was  In  accord  wiUk  the  proofs, 
snd  Border  ia  the  eecond  degree  and  toalioe 
luu!  heen  fallj  explained  in  other  parts  of  the 
charge. 

6.  Defendant,  on  trial  for  murder,  clahned 
seU-defenae.  ay  the  diacflc  the  futr  were  ua.- 
thoriced  to  hidge  of  the  character  of  the  at- 
tack made  by  deceased,  and  of  defendant's 
knowledge,  and  the  character  and  disposition 
of  the  deceased.  Bcld  not  objectionable,  as 
undttiy  limitiBK  the  character  of  the  attack  mt 
deceased  against  which  defendant  was  anthor- 
ized  to  defend  hhnself. 

7.  Defendflvt,  on  trial  for  murder,  testified 
that  prerlomlT,  and  at  the  thne  deceased  was 
killed,  she  thnatenad  t»  hUl  him  if  he  caused 
her  sona  to  be  indicted,  and  that  he  told  her 
he  had  not;  also  that  Immediately  Iwfore  he 
shot  her  she  drew  her  platol,  and  advanced  to- 
wards and  attempted  to  ahoot  him.  No  one 
else  was  present.  Beld,  that  the  charge  relat- 
iog  to  seif-defense  was  not  erroneous,  because 
the  eonrt  fafled  to  mstruct  on  tiie  doettine  of 
threata,  sinee  the  threats  prOTU  were  eood*- 
tional,  and,  if  the  defendant  was  to  be  bclieTed, 
big  right  of  self-defense  was  perfect  on  the 
acta  of  the  deceased  at  the  time,  and  tiic  sig- 
nificaBee  •f  her  acta  wMld  not  he  intennfled 
by  c(Hi8idecing  the  threata. 

8.  Where,  on  a  trial  for  murder,  defendant 
claimed  self-defense,  ■  and  deceased  was  shot 
twice,  once  in  front  and  once  behind,  one  shot 
being  fited  immediately  titer  the  other,  and 
there  being  no  issue  that  one  j^t  might  be 
justifiable  and  the  other  not,  it  was  not  error  to 
refuse  'to  chaive  that  if  defendant  was  justifi- 
able In  firing  tlie  first  shot,  aud  tliat  was  fatal, 
bat  tliat  the  second  shot  was  not  fatal*  that  in 
SQch  case  the  firing  of  the  second  shot  was  im- 
material in  determining  whether  or  not  the  de- 
fciiitent  was  gnilty  of  murder,  and  that,  at 
BWBt,  apaellant  could  only  he  conrleted  «n  the 
second  shot  of  maoslaoghter. 

9.  During  the  argument,  at  the  .close  of  a 
murder  trial,  the  district  attorney  stated  to  the 
jory  thnt  bo  bellered  defendant  was  guilty  of 
norder.  No  exception  was  taken  to  the  re- 
mark Mt  the  time.  But  suhsequeutly  defendant's 
counsel  requested  the  court  to  Instruct  the  jury 
not  to  consider  such  remark.  Held,  that  thoueh 
such  remark  was  improper,  and  should  not  he 
permitted,  il  attentioo  of  the  oonrt  was  not 
called  to  it  at  the  time,  it  was  not  reTeraible 
error  to  refuse  sucb  request  to  charge. 

10.  The  court,  on  r  trial  for  murder,  charged, 
in  reforeDce  to  self-defense,  that  "the  party 
would  be  Jaatihed  in  using  all  necessary  force 
to  protect  Umself";  also  that  defendant  was 
anthorised  to  act  on  the  reasotinble  appearance 
•f  danger  as  it  appeared  to  him  at  the  time, 
and  that  in  no  event  was  he  bound  to  retreat, 
or  resort  to  any  other  means,  in  order  to  avoid 
the  necessity  of  killing  his  assailant;  also  that 
*^f  the  attack  on  him  by  the  deceased  was  of 
such  a  ekacacter  as  to  cause  him  to  have  a 
reaMtnable  anticipation  of  danger  or  serious 
bodily  injnry,  viewrd  from  his  standpoint,  and 
be  snot  and  killed  deceased,  then  to  aeqnit 
him.*'  JItl4,  that  such  charge  waa  not  errene- 
oaa,  as  failing  to  instruct  the  jyry  that  defend- 
ant was  authorized  to  use  such  force  as  might 
reasonably  appear  to  falm  necessary. 

11.  On  a  trial  for  murder,  it  is  not  error  to 
permit  a  witness,  who  is  not  an  expert,  to  te»- 
tifr  as  to  the  angle  the  shot  took  which  made 
ahole  In  the  floor,  since  the  question  is  merely 
one  ot  obflerration. 

12.  Deceased  lived  on  a  place  vented  by  d«- 
fesdant,  and  oooked  for  him  and  his  hands. 
They  had  had  seTeral  quarrels  daring  the  two 
days  preceding  the  faomfdde,  bat  appeared  to 
he  iccMwBt*  Awt  mondtm.  The  kftl&w  oaen*' 
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red  in  the  kitchen,  wMle  no  one  waa  preseait 
but  deceased  and  defendauL  Two  shots  wore 
fired,  one  entering  in  front  near  her  heart,  and 
the  other  from  the  rear.  She  died  immediately 
after,  and  defendant  went  out,  reported  the 
killing,  and  gare  himseW  up.  She  had  vaed 
Insulting  language  regarding  defendant's  fe- 
male relatives  several  times,  and  he  claimed 
she  threatened  to  kill  him  if  he  had  her  sous 
indicted,  and  that  at  the  time  ot  the  homicide 
she  drew  a  pistol,  and  attempted  to  shoot  him. 
and  that  he  shot  in  self-defense.  Held,  that  a 
verdict  of  murder  in  the  second  degree  was 
justified. 

On  Rehearing. 

1.  Where,  in  his  certificate  to  a  Ull  of  exoe^- 
tions  in  a  crimiaal  case,  the  judge  states  that 
he  allows  the  same  except  as  to  the  statements 
therein  as  to  certain  evidence,  which  are  disal- 
lowed, because  he  does  twt  remember  soch  ev- 
>de«ce,  and  the  same  evidence  is  set  forth  hi 
other  bills  which  he  has  allowed,  the  several 
bills  should  be  considered  together,  and  the  ev- 
idence considered  as  having  been  reeeired, 
since  it  is  evident  the  judge  was  mistaken  as 
Co  its  not  having  been  given. 

2.  On  a  trial  for  murder,  defendant  testified 
ttat  a  large  portion  of  his  property  was  at- 
tached oa  debts  which  he  owed;  that  he  was 
indebted  to  deoeaaed's  son,  and  she  was  press- 
ing him  for  payment,  and  he  waa  turning  cat- 
tle over  to  her  as  fast  as  he  could  collect  any 
which  were  not  attached.  Deceased  was  tiien 
cooking  for  defeotdant  and  his  men.  DeCend- 
aot's  son  aJso  testified  that  deceased  said  iUa 
mother  and  sisters  were  "God  damned  whores." 
In  arguing  to  the  Jury  In  answer  to  certain 
parts  of  the  srgnmeot  of  the  state's  ODuosel, 
defendant's  ooaasel  proposed  to  refer  te  and 
comment  on  this  testimony,  bat  was  not  per- 
mitted to  do  so,  on  the  state's  objection  that  no 
such  eridence  had  been  adduced  on  the  trial, 
the  ceurt  stating  that  he  did  not  rets  ember 
Buch  evidence,  fleld,  tliat  under  Bill  of  Bights, 
B  10,  wUch  guaranties  to  an  accused  person 
the  right  to  be  heard  by  himself  or  counsel  or 
both,  It  was  not  within  the  power  of  the  conrt 
to  prohibit  defendant's  counsel  from  arguing 
testimotiy  which  had  been  admitted  in  the  case 
before  the  jury,  whether  the  testimony  waa  or 
was  not  importent,  and  the  court's  reflosal  to 
permit  such  argnment  was  reversiUe  error. 

Appeal  from  district  court,  Clay  coonlar; 
A.  H.  Carrlgan,  Judge. 

A.  A.  Spangler  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  Reyersed. 

Hurt  &  atine,  J.  C.  Hodges.  J.  A.  Tempietoii. 
li.  C.  Barrett,  Stlllwell  H.  Russell,  and  W.  A. 
Hodstm,  for  appellant  B»bt  A.  John,  Asst. 
Atty.  Oen.,  for  the  Stata. 

HKNDBBtSON,  J.  Tbls  is  tto  waamA  av- 
peal.  Ob  the  former  appeal  appeUant  was 
ciHiTlcted  of  murdear  ia  Ite  seoiMid  degme^ 
and  bis  punishment  asBessed  at  ronflnnnwt 
in  the  penitentiary  for  a  term  of  liO  jmjCM, 
and  the  jadgnient  was  reversed  by  this  conrt 
at  the  DsUas  term,  IflOO.  »  a  W.  SSS.  Oa 
ttae  present  trial  appelant  vat  convicted  «C 
mtmder  In  the  second  degres,  his  pwhlhniagt 
helBg  assessed  at  IS  Tears'  aonflaeamt  in 
the  penltentiBry.  nd  ha  piDSeeuiM  thts  ap- 
peal. 

Yat  a  tnU  ststemnit  of  "018  facts  of  the 
case,  see  the  former  appeaL  Briefly  stated: 
Decesaed,  a  woman,  was  a  tenant  of  appd- 
iant,  or,  tatber.  piaplsgrad  br  Um  to  oaak  tar 
tte  bands  an  his  idsosi  Tkey  bad  none  dla- 
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aKreement,  and  seTeral  quarrels,  during  the 
two  days  preceding  the  homicide,  but  oa  the 
morning  of  the  homicide  the  evidence  tends 
to  show  the;  were  reconciled.  The  killing 
occurred  In  the  kitchen  attached  to  the  resi- 
dence on  the  premlsea,  while  no  one  was  pres- 
ent but  deceased  and  appellant  Two  shots 
were  fired,  one  entering  in  front,  near  the 
region  of  the  heart,  and  the  other  from  the 
rear.  Deceased-  Immediately  ran  out  of  the 
kitchen  onto  the  gallery,  and  fell  on  the 
ground,  where  she  expired.  Appellant  at 
(mce  left  the  kitchen,  proceeded  to  the  lot, 
a  short  distance  away,  reported  the  killing, 
and  then  went  to  Henrietta,  the  county  seat, 
and  surrendered.  He  teatltled,  and  bis  evi- 
dence tends  to  show,  self-defense.  There  Is 
also  some  testimony  by  defendant  and  other 
witnesses  tending  to  show  manslaught^. 
The  state  insisted  that  the  offense  was  mur- 
der, and  supported  ita  theory  by  facts  and 
drcumstances  tending  to  show  that  offraise. 

In  dlBcusBlng  the  assignments  raised,  the 
arrangement  thereof  as  contained  in  appel- 
lant's brief  will  be  substantially  followed. 

Appellant's  bills  of  exception  Nos.  1  and  11 
reUite  to  the  refusal  of  the  court  to  permit  de- 
fendant to  prove  by  certain  witnesses  what 
had  occurred  at  the  former  trial  of  the  case 
with  reference  to  proof  offered  by  the  state 
twidlng  to  show  that  appellant  had  killed  de- 
ceased for  the  purpose  of  robbery.  In  sub- 
stance, said  evidence  was  to  the  effect  that 
deceased  was  In  the  habit  of  carrying  a  large 
amount  of  money  in  her  bosom,  and  that  at 
the  time  of  the  homicide  she  had  about  $170 
on  her  person;  that  after  she  was  killed  ber 
body  was  examined,  and  the  bills  were  gone. 
In  this  connection,  it  was  shown  that 
two  sons,  Frank  and  Walter  King  (who  were 
not  witnesses  ou  this  trial),  and  L.  R.  Smith, 
were  with  the  body  immediately  after  the 
ktlllng  until  It  was  examined  and  the  money 
found  missing.  It  was  further  offered  to 
supplement  this  pi'oof  with  evidence  which 
transpired  subseQuent  to  the  former  trial,  to 
the  effect  that  the  King  boys  had  no  money 
before  the  deatli  of  their  mother,  and  that 
thereafter  they  passed  to  certain  parties,  to 
wit,  Stephen  Teal  and  W.  B.  Worsham,  cer- 
tain currency  bills,  which  had  blood  stains, 
or  the  an>earance  of  blood  stains,  on  them. 
The  bill  also  shows  that  the  witnesses  Frank 
and  Walter  King  (sons  of  deceased)  were 
present  and  nuder  mle  at  this  trial,  but  ^e 
state  did  not.  introduce  them  aa  witnesses, 
and  the  Uieory  of  robbery  was  not  presented 
m  relied  on  the  state.  L.  R.  Smith,  wit- 
ness on  the  former  trial,  was  introduced  by 
the  state  as  a  witness  at  the  present  trial, 
and  the  bill  ehows  that  In  the  former  trial 
he  was  nsed  by  the  state,  and  testified,  in 
effect,  that  Immediately  after  the  shooting  he 
went  to  the  body  of  deceased,  and  was  with 
the  body  for  a  time  with  Frank  King;  that 
together  they  carried  the  body  from  the 
kitchen  Into  the  main  house,  and  laid  It  on  a 
cot;  that  shortly  after  he  and  Frank  King 


went  to  the  body,  Frank  King  wont  in 
through  the  kitchen  to  the  main  room,  and 
fixed  the  cot;  that  directly  he  came  out,  and 
he  and  said  witness  carried  the  body  into 
the  house,  and  laid  it  on  the  cot;  that  said 
witness  during  the  time  he  was  In  the  kitcb- 
en.  In  passing  to  the  room  where  the  cot  was 
situated,  waa  und^  the  observation  of  wit- 
ness, and  if  he  touched  anything  in  the  Foom 
witness  did  not  observe  it.  This  witnesa 
also  testified  that  Frank  left  him  with  the 
body,  and  went  toe  hts  brother  Walter,  and 
In  a  short  while  returned  with  Walter,  when 
be  (Smith)  left  the  place  to  go  for  the  oflicer, 
leaving  Frank  and  Walter  alone  with  the 
body.  Ai^ellant  also.  In  this  connection,  of- 
fered to  make  profert  of  some  of  the  bills 
passed  to  Worsham  and  Teal,  said  bills  show- 
ing appearance  of  blood  ataina.  AU  this  testl- 
m<Miy  was,  oa  objection,  aduded  by  tbe 
court 

Appellant  insists  the  court  committed  an 
error,  because  he  says  said  testimony  was 
admissible  as  tending  to  show  a  motive  on 
the  part  of  Smith,  and  thereby  affecting  bis 
credibility,  and  it  was  farther  admissible  as 
tending  to  show  that  the  physical  facts  sur- 
rounding the  homicide, .  and  existing  at  tbe 
time  of  the  homicide,  were  changed  for  the 
purpose  of  fabricating  testimony,  and  that 
such  evidence  was  admissible,  no  matter  by 
whom  the  change  was  made,  whether  by 
Smith  or  stHue  one  else.  In  arguing  the  first 
of  these  propositions,  appellant  says:  Tbe 
witness  Smith  was  evidently  engaged  in  tbe 
conspiracy  with  the  King  boyB,  and  his  re- 
lation to  them  was  eith»  prompted  by  mo- 
tive of  gain,  or  a  motive  to  shield  them,  or 
to  fabricate  or  suppress  evidence  which,  in 
^ther  c^  ent,  would  be  prejudicial  to  appel- 
lant Xow,  in  reply  to  this,  we  have  to  say 
that  we  have  examined  the  record  carefully 
in  order  to  ascertain  If  there  was  any  testi- 
mony showing  witness  Smith  was  oigaged 
with  the  King  boys  In  the  conspiracy  either 
to  rob  tbe  body  of  deceased  End  attribute  It 
to  appellant  or,  if  he  was  not  engaged  In 
such  robbery  with  the  King  boys,  If  he  after- 
wards engaged  in  the  conspiracy  to  fabricate 
testimony  for  the  purpose  of  shielding  them, 
and  laying  tbe  robliery  on  appellant  We 
must  confess  that  we  fail  to  find  any  such 
testimony.  It  would  certainly  be  an  effectual 
way  of  Impeaching  the  credit  of  Smith,  If  it 
should  be  shown  that  he  ent^ed  into  a 
scheme  of  the  character  charged  against  him 
in  appellant's  brief;  but  our  opinion,  the 
circumstances  do  not  tend  remote^  to  show 
such  conspiracy.  It  la  true  he  was  Introduced 
as  a  witness  on  the  former  trial,  and  m  this 
trial  by  the  state,  but  he  seems  to  have  tes- 
tified fairly  then  and  now.  and  because  be 
was  a  state's  witness  affords  no  reasonable 
ground  that  he  had  entered  into  a  conspiracy 
to  commit  a  voVbery  or  to  fabricate  testi- 
mony. He  happeood  to  be  on  the  place  at  the 
time,  went  immediately  to  the  body,  and  bis 
acts  and  o(Huliict  th«e.  do  not  saggast  tliat 
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he  bad  any  Impn^r  motlTO  in  being  there; 
and.  Instead  of  exclodlng  the  Idea  that  the 
King  boys  did  not  commit  the  robbery  tbem- 
eelves.  hiB  tesrimony  afforded  them  the  op- 
portunity to  hare  done  so.  While  he  says 
the  body  was  Dot  disturbed,  and  no  search 
made  during  his  presence.  3^  he  left  these 
parties  with  the  deceased,  which  gave  ample 
opportindty  to  take  the  money  and  appropri- 
ate it  to  their  use.  and  afterwards  conceal  the 
fact,  and  by  their  evidence  attempt  to  lay  It 
on  defendant.  80  there  la  a  failure  to  show 
any  scheme  on  his  part  to  exonerate  the  King 
boys  Id  this  regard,  and  after  this  there  Is 
DO  testlmcmy  showing  that  he  had  anything 
to  do  with  said  money,  or  that  he  had  any 
knowledge  fiie  King  boys  had  abstracted 
It  from  the  body.  We  do  not  think  we  are 
authorized,  In  the  absence  of  evidence,  to 
efTect  a  witness  by  mere  surmises,  and  then 
introduce  against  Urn,  for  the  purpose  of. 
impeachment,  testimony  concerning  matters 
with  which  he  had  nothing  to  do.  If  the 
King  boys  had  be«i  Introduced  as  witnesses, 
then  this  character  of  evidence  would  have 
bei'n  admissible  fw  the  purpose  of  Impeach- 
ing Ihem.  but.  In  the  absence  of  any  trati- 
mony  Implicating  ftnlth.  It  would  not  rendw 
the  testimony  admissible  for  the  purpose  of 
Impeaching  htm.  Furthermore,  If  the  state 
had  rdied  on  the  theory  of  robbery  In  the 
perpetration  of  the  homicide  on  the  present 
trial,  and  had  Introduced  evidence  remotely 
tending  to  show  that  the  homicide  was  com- 
mitted fbr  the  purpose  ot  robbery,  then  all 
the  evidence  concerning  said  robbery  would 
have  been  admlsrible  ht  defense  as  orlgbud 
evldenc*:.  But.  as  stated  before,  thla  theory 
was  not  relied  on,  and  It  was  entirely  compe- 
tent for  the  state  to  abandm  It,  if  It  desired 
to  d-^  so.  Not  does  the  record  In  this  case 
diacloss  any  physlciil  circumstances.  In  con- 
nection with  the  abstraction  of  the  money 
from  the  bosom  ol  deceased,  that  would  tend 
to  throw  any  l^ht  on  the  commission  of  the 
homicide  or  the  manner  In  whitdi  it  was  done. 
There  is  no  pretense  that  any  one  else,  save 
appellant,  did  the  killing;  in  fact,  he  admits 
he  did.  The  location  of  the  wounds  Is  not 
controverted,  and  the  fact  that  deceased's 
dress  in  front  of  her  1x»8om  was  loosened  or 
disarranged  when  the  body  was  examined  by 
the  <^lcers  comports  with  appellants  own 
testimony  that  she  drew  a  pistol  from  her 
bosom.  Moreover,  testimony  concerning  this 
matter  would  have  nothing  to  do  with  the 
physical  objects  in  the  kitchen  where  the 
htmiiclde  occurred,  such  u  the  arrangement 
of  the  dialrs,  their  presence  or  absence  from 
file  kitchen,  or  the  finding  of  the  pistol  In 
The  kitchen.  So^  from  any  point  of  view,  It 
occurs  to  us  that  the  court  did  not  err  In  ex- 
cluding tiie  testimony  as  presented  in  these 
two  bills  of  exception. 

Appellant  complains,  in  his  second  assign- 
ment of  errors,  that  (he  cAiarge  of  the  court 
on  manalaughter  was  too  restrictive.  In  that 
tt  confined  the  Jury  to  the  provocation  at  the 


time  of  the  homicide.  Appellant  concedes 
that  the  jury  was  instructed  in  the  eleventh 
paragraph  of  the  charge  to  the  effect  that  if 
there  were  several  causes  to  arouse  passion, 
whether  arising  at  the  thne  of  the  killing  or 
not,  and  although  none  of  them  alone  would 
constitute  adequate  cause,  the  jury  might 
take  Into  consideration  all  the  facts,  etc.,  to 
determine  the  Issue  of  manslaughter.  But 
he  Insists  that,  notwithstanding  this,  the 
charge  was  not  adequate  on  account  of  the 
peculiar  drcumstances  of  this  case;  that  In 
this  case  Insulting  language  to  a  female  rel- 
ative was  relied  on.  But  It  will  be  se^ 
from  an  Inspection  of  the  charge,  that  this 
phase  of  the  case  was  presented  to  the  Jury, 
and  there  la  no  controversy  but  that  this  in- 
sult was  used  by  deceased  at  the  time  of 
the  homicide,  if  defendant's  testimony  is  to 
be  believed,  and  tiiey  wore  fully  authoriied 
to  look  back  to  previous  provocationa  of  a 
similar  character  as  Intensifying  this  acco- 
sation  made  at  the  time.  Nor,  in  our  opin- 
ion, was  appellant.  If  we  review  the  entire 
charge,  cut  off  as  to  this  matter  of  man- 
slaughter from  the  assault  testified  to  by  ap- 
pellant as  then  being  made  m  him  by  de- 
ceased. Th^  could  look  to  this  and  all  oth- 
er matters,  and  the  fact  that  the  court  In- 
structed them,  In  cohnectifm  with  the  charge 
of  insulting  words,  "that,  unless  the  Insult- 
ing words  were  the  real  cause  ot  the  kill- 
ing, It  would  not  reduce  the  offense."  nils 
is  the  language  of  the  statute  on  this  sub- 
jects and,  if  appellant  relied  exclusively  on 
Insulting  words,  these  must  be  the  real 
cause  of  the  kflllng.  But,  if  there  were  oth- 
er clrctunstances  in  connectl(m  wlUi  this,  In 
our  (q>lnlon  the  diarge  was  sufficiently  com- 
prehensive to  embrace  these  other  elrcnm- 
Btances.  We  think  the  chaige  of  the  court 
Is  in  accord  with  the  authoriltes  on  this 
question  cited  by  appellant  See  Bracken  v. 
State,  29  Tex.  App.  S67,  16  S.  W.  192;  John- 
son V.  State,  22  Tes.  App.  200,  2  S.  W.  609. 
It  is  certainly  in  consonance  with  the  prin- 
ciples of  law  on  this  subject  Miles  v. 
Stete.  18  Tex.  App.  ITOl  We  quote  from 
that  case  as  follows:  "Now,  while  It  is 
true  that  the  provocation  must  axiee  at  the 
time  of  the  commission  of  the  offense,  and 
Qte  passion  must  not  be  the  result  of  a  f<M> 
mer  provocation,  yet  in  imsslng  uimhi  the 
sufficiency  of  the  provocaticHi,  and  on  the 
effects  of  the  passion  upon  the  mind  of  the 
(fefendant.  the  past  conduct  of  the  deceased 
towards  defendant,  his  threate  and  bearing, 
in  fact  all  the  facts  and  drcumstances  In  the 
case,  should  be  considered  by  the  Jury,  and 
acte  standing  alone  may  not  be  a  sufficient 
provocatlMi,  but  may  be  ample  when  it  Is 
one  of  a  series  of  similar  acts,  or  when  tt 
has  been  preceded  by  an  Insolent  and  ag- 
gravating course  ot  conduct  whether  sim- 
ilar or  not  to  the  act  committed  at  the  time 
of  the  homicide."  The  court  seans  to  have 
followed  this  enunciation  of  the  law;  that 
is,  there  must  be  a  provocation  arising  at 
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the  tfane  of  tbe  homicide,  but  the  jury  were 
fsxpnaaiy  told  tbey  coald  took  to  all  the 
facts  and  circumstance*  of  the  case  as  stwd- 
dtng  Ugbt  upon  that  proTocatton. 

Again,  appellant  cowplalna  of  tlie  court'* 
charge  on  manslaughter,  nod  claims  that  the 
ebsrge  puts  tbe  bnrden  of  proof  upon  appel- 
lant to  establish  his  defense  of  manalauch- 
ter  beyond  a  reasonable  doubt  before  tbe 
jury  will  be  authorized  to  acquit  him  of 
mnrder.  The  argument  of  app^ant,  It  oc- 
curs to  us.  Is  more  ingenious  than  sound. 
He  says  that  manslaughter  is  a  defense  to 
murder,  and  that  consequently  the  charge  of 
the  court  applying  tbe  law  to  the  facta, 
which  Instructed  them,  In  effect,  If  they  be- 
Ueved  beyond  a  reasonable  doubt  the  kiUlag 
occurred  under  certain  circumstances  (agree- 
ing with  tbe  definition  ^  manalaoghter),  to 
find  him  guilty  of  that  oCTense,  Is  sbiftliig 
the  reasonable  doubt  on  the  defendant.  By 
wuUogy.  we  take  it,  be  would  claim  that 
mnnler  In  the  second  degree  Is  a  defensive 
matter  to  murder  In  the  first  degree,  and 
that  a  charge  of  tbe  court  which  instructed 
tbe  jury  they  must  And  tbe  elements  which 
eonstltute  murder  in  the  second  degree  be- 
yond a  reasonable  doubt,  before  they  would 
be  avtborized  to  find  defendant  guilty,  would 
be  shlftiDg  tbe  rule  as  to  reasonable  doubt, 
because  iniurder  In  the  second  degree  la  a 
defease  against  murder  In  tbe  first  degree. 
The  charge  complained  of  was  a  charge  on 
raanalaagbter,  and  It  was  simply  an  tnatruc- 
ttoa  to  the  jury  tbat  tbeymust  believe  beyond 
a  reasonable  doubt  tbat  the  evidence  showed 
tbe  etoments  of  manslaughter  as  defined,  be- 
tw  they  could  conrlet  appellant.  Of 
CMtrse,  we  do  not  think  tbe  jury  could  have 
misapprehended  tbls  charge,  and  there  Is  no 
eomplalnt  but  th«t  the  Jury  were  distinctly 
told,  if  they  bad  a  reasonable  doubt  of  the 
guilt  of  appellant  of  any  grade  of  fel<mlous 
bomtcide,  to  acquit  him.  In  this  connection, 
we  would  say  we  find  no  fault  with  refer- 
ence to  tbe  authorities  cited  by  appellant  in 
bis  able  brief,  but  we  cannot  agree  to  their 
application  to  the  charge  In  question. 
While  it  is  true  tbat  passion  engendn-ed  by 
adequate  cause  la  one  sense  is  defensive 
matter,  y^t  they  are  affirmative  facts  to  be 
[vovcn  In  order  to  obtain  a  conviction  tor 
manslaughter;  and  where  self-defense  is  re- 
lied on,  as  In  this  case,  these  facts  consti- 
tuting manslaughter  must  be  proven  beyond 
a  reasouable  doubt  before  the  jury  would 
be  authorized  to  disregard  the  plea  of  self- 
defense  and  to  convict  of  manslaughter. 
They  are  aiBrmative  facts  entering  into  tbe 
definition  of  manslaughter,  and  should  be 
proven  In  order  to  convict  of  that  offense, 
and  In  this  connection  it  does  not  matter 
whether  tbe  proof  comes  from  the  state  or 
appellant 

Appellant  complains  of  the  court's  deflnt- 
tioD  of  "malice."  The  court  ^rave  the  ste- 
reotyped definition  on  this  subject,  to  wit, 
*that  'malice,'  in  its  legal  sense,  denotes  a 


wrongful  act  done  intentionally,  without  Just 
cause  or  excuse."  The  court  also  gave  a  full 
charge  on  express  and  implied  malice  and 
malice  aforethought,  and  It  does  not  occur 
to  us  that  because  of  this  general  deflnitiou 
of  mallet,  as  above  quoted,  the  jury  were 
Uabte  to  find  appellant  guilty  of  murder  in 
the  seccmd  degree  instead  of  manslaughter. 
It  would  appear  that.  If  they  misapprehend- 
ed the  charge  In  this  partlctdar,  they  would 
be  more  likely  to  find  appeUant  gaOty  ot 
manslaughter. 

Nor  do  we  think  tbe  charge  of  the  court 
Is  subject  to  appellant's  criticism  in  ^e  fifth 
paragraph,  where  "implied  malice"  is  de- 
fined. This  definition,  when  taken  together, 
la  In  accordance  with  tbe  authorities,  and 
could  not  have  been  misunderstood. 

Nor  does  It  lie  with  appellant  to  complaiQ 
of  the  court's  sixth  paragraph  in  his  charge, 
wherein  tbe  court  aH>Ued  the  law  of  im- 
plied malice  to  the  facta  of  the  case,  and 
therein  Instructed  the  Jury:  "If  appellant 
killed  deceased  In  a  sudden  traosport  of 
passion,  aroused  without  'adequate  cause,' 
as  tbat  term  is  explained,  and  not  in  de- 
fense of  tUmself,  aa  will  be  hereafter  ex- 
plained, they  will  find  defendant  guilty  of 
murder  In  the  second  degree."  If  appel- 
lant klUed  deceased,  which  is  conceded,  if 
it  was  culpable  homicide,  it  was  done  In  a 
sudden  transport  of  passion;  and  the  real 
Issue  wasr  was  there  adequate  cause  or  not? 
He,  of  course,  claimed  It  was  done  In  seU- 
defoise.  The  jury  found  there  waa  no  ade- 
quate cause,  and  It  does  not  occur  to  ua 
appellant  could  complain  that  the  jury  were 
restricted  In  the  charge  on  murder  In  the 
second  degree  to  a  killing  In  a  sudden  trans- 
port of  passion.  Certainly  not,  when  this 
was  in  accord  with  the  proof  offered.  Nor 
does  It  matter  that  In  this  charge  the  term 
"malice"  Is  omitted.  Murder  In  the  second 
degree  had  already  been  defined,  and  msl^ 
Ice  afMethougbt  stated  as  an  essential  in- 
gredient thereof.  Implied  malice  ha,d  beei 
defined,  and  then  this  charge  in  paragraph 
0  told  tbe  jury  if  tbe  killing  was  unlawful, 
and  under  circumstances  to  constitute  it  a 
killing  on  Implied  malice,  appellant  would 
be  guilty  of  that  offense;  that  Is,  they  were 
told  that  they  could  infer  the  malice,  which 
is  in  accordance  with  tbe  rule  of  law  on  the 
subject  This  was  not  like  the  charge  In 
Shrlver's  Case,  7  Tex.  App.  454;  and  the 
charge  In  Kemp's  Case.  13  Tex.  App.  561, 
which  Is  not  as  clear  as  tlukt  given  In  tbla 
case,  was  approved  by  tbe  court 

There  la  nothing  in  appellant's  eighth  as- 
signment of  error,  as  the  charge  of  tbe  court 
in  paragraph  14a  did  not  unduly  limit  the 
cbaracter  of  tbe  attack  of  deceased  against 
which  defendant  was  authorised  to  defend 
himself.  The  Jury  were  distinctly  autiioriaed 
to  judge  of  the  cbaracter  of  the  attadc.  and 
the  manner  and  diaracter  of  the  defendant's 
knowledge,  and  the  character  and  dlspositiui 
of  tbe  deceased.  This  authorizes  the  Jury  to 
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review  an  tMtimony  bearing  oo  th«  Issue  of 
dioposltion  and  ebaracter  of  deceased.  Thla 
includes  her  bablt  of  going  armed  with  a 
ptotol,  and  her  dispositlou  to  use  Uie  some,  as 
also  the  language  used  by  deceased  at  the  time 
at  the  hMDlcide. 

It  Is  insisted  that  the  failure  of  the  court, 
Ib  connection  with  the  charge  on  self-de- 
fense, to  predicate  a  charge  on  threats,  was 
such  error  as  ahoold  cause  a  reversal  of 
this  case.  It  Is  true  the  court  failed  to  in- 
struct the  Jury  on  the  doctrine  of  threats  In 
connection  with  the  law  given  them  on  s^- 
defense.  However,  the  threat  here  proven 
by  aH>eIl*Qt  was  conditional  in  character; 
that  is.  deceased  had  told  defendant  on  the 
day  previous  that  she  would  kill  him  if  he 
had  her  boys  Indicted.  This  was  also  allud- 
ed to  ki  their  conversation  at  the  time  of  the 
bomioide,  according  to  the  testimony  of  de- 
CestdanL  Appellant,  however,  told  her  that 
be  bad  not  had  her  boys  Indicted.  But  sup- 
pose deceased  did  not  believe  him,  and 
concede  that  the  threat  was  not  conditional,— 
that  la.  if  It  was  conditional  that  it  was  a 
condition  which  she  had  no  right  to  make; 
in  the  view  we  take,  the  threat  would  not 
serve  to  Inteaisify  her  conduct  and  acts  at 
the  tbae  of  the  homicide.  If  appellant  is 
to  be  believed,— and  there  was  no  testimony 
outside  ef  his  as  to  her  acts  Immediately 
connected  with  the  homicide,— ehe  not  only 
drew  the  pistol  on  him,  but  advanced  to- 
war  (te  bliB,  and  attempted  to  shoot  him.  In 
soeh  a  contingency,  threats  would  not  In- 
tenaUy  her  conduct,  but  his  right  of  self- 
defenae  was  perfect  on  what  she  did  at  the 
time.  The  Barnes  Case,  39  Tex.  Cr.  B.  ISO, 
46  S.  495,  referred  to  by  appellant,  does 
not  support  appellant.  That  was  a  case  in- 
volving much  the  same  question  here  pre- 
sente<L  Previous  threats  had  been  intro- 
duced as  evidence  In  the  case.  When  the 
parties  met,  a  quarrel  ensued,  and,  according 
to  the  defendant's  theory,  the  prosecutor  shot 
at  appellant  On  this  Issue  the  court  uses  this 
langoage:  "Now,  there  is  no  act  of  the  pros- 
ecotOT,  under  the  appellant's  theory,  which 
can  be  viewed  in  the  light  of  threats  so  as 
to  give  s^lOcance  thereto.  If  appellant's 
theory  be  true,  he  did  not  need  the  threats  to 
acquit  him.  The  act  of  the  proaecutor  was 
such  as  to  require  no  explanation.  The  pros- 
ecutor shot  at  him  without  any  provocation 
whatever,  and.  If  the  Jury  did  not  believe 
this,  there  was  no  theory  of  the  case  pre- 
sented by  the  evidence  In  which  threats  couhl 
have  figured  at  all." 

It  is  contended  that  the  court  should  have 
given  the  special  requested  instruction  predi- 
cated on  the  theory  that,  if  appellaut  was 
justiflable  In  flxing  the  first  shot,  and  that 
same  was  fatal,  but  that  the  second  shot  was 
not  a  fatal  shot,  that  In  such  case  the  firing 
of  the  second  shot  was  immaterial  In  deter- 
mining whether  or  not  the  defendant  was 
guiUy  of  murder,  that,  at  most,  appellant 
coidd  only  be  convicted  on  the  second  shot  at 


manslaughter.  According  to  the  view  we 
take  of  this  question,  there  was  no  Issue 
predicated  on  this  point  The  evidence  of 
appellant  places  these  shots  so  close  together 
as  that  if  the  one  was  Justifiable  the  other 
must  have  been  inevitably  so,  or  if  the  first 
was  not  authorized  the  other  was  equally  so. 
The  witness  Folsetter,  so  far  as  we  have  been 
able  to  discover,  was  the  only  witness,  be- 
sides appellaut,  who  heard  the  shots,  and  he 
states  they  were  fired  in  rapid  succession. 
Appellant  testified  on  this  point:  "That  im- 
mediately after  denouncing  him  as  a  black 
son  of  a  bitch,  and  that  he  was  raising  a  lot 
of  bitches,  she  raised  up  from  her  sitting 
posture,  and  Jerked  out  a  pistol,  and  threw 
It  down  on  him,  and  Just  as  she  was  In  the 
act  of  doing  that  he  Jerked  his  pistol  out  of 
his  pocket  and  shot  her;  and  she  then  ran 
right  up  to  him,  and  he  caught  her  with  liis 
left  hand,  and  wheeled  her  around,  and  shot 
her  again  as  she  went.  That  he  did  not  know 
where  any  of  the  shots  struck  her.  She 
threw  her  hands  on  the  table,  and  then  went 
to  the  door,  and  passed  out  of  the  house." 
He  further  testified:  "That  after  the  first 
shot  was  fired  there  was  considerable  ex- 
citement, and  she  came  right  at  him  with 
tlie  pistol  In  her  hand,  and  he  could  see  her 
bulk  there,  and  the  second  shot  filled  the 
room  with  smoke.  As  near  as  he  could  tell, 
she  threw  her  hands  out  at  the  table,  which 
was  the  customary  place  for  the  red-handled 
batcher  knife,  and  he  thought  that  she  was 
grabbing  at  a  knife.  That  he  shot  Mrs. 
WhUesldes  [deceased]  because  he  was  afraid 
she  would  kill  him.  That  he  did  not  shoot 
her  for  what  she  had  said  about  his  family. 
That  he  did  not  shoot  her  any  more,  as  quick 
as  be  saw  the  danger  was  over."  Now,  from 
this  evidence,  it  seems  to  us,  appellant  was 
as  fully  authorized  to  fire  the  second  shot  as 
be  was  the  first  shot  That  is  the  reasonable 
interpretation  we  place  upon  his  testimony, 
and  we  do  not  think  the  Jury  could  have  done 
otherwise,  it  does  not  matter  In  this  respect 
which  of  the  shots  was  fatal.  It  may  be  that 
the  first  was  the  fatal  shot  and  the  second 
shot  was,  according  to  the  testimony  of  one 
of  the  physicians,  not  Inevitably  fatal.  The 
cases  cited  by  counsel  on  this  proposition 
announce  a  correct  rule  of  law,  but  we  do  not 
believe  they  apply  to  this  case. 

What  we  have  said  above  disposes  of  ap- 
pellant's special  requested  charge  No.  1,  with 
reference  to  the  right  of  a  defendant  to  pur- 
sue his  adversary  until  all  reasonable  appear- 
ances of  danger  have  ceased.  We  do  not  be- 
lieve the  court  was  required  to  charge  on  an 
unlawful  and  violent  attack  upon  appellant 
If  any  attack  was  made  on  him  by  deceased, 
It  was  a  deadly  attack,  or  one  which,  at 
least,  would  cause  him  to  apprehend  serious 
bodily  injury,  and  nothing  else. 

DurlQg  the  argument  of  the  district  attor- 
ney, he  stated  to  the  Jury  that  he  believed 
defendant  was  guilty  of  murder.  It  does  not 
appear  any  exception  was  taken  to  this  re- 
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mark  at  the  time,  but  Babseqnently  counsel 
Cor  appellant  reQnested  the  court  to  iQstract 
tbe  Jury  not  to  consider  said  remark,  which 
Instruction  the  court  refused  to  give,  and 
this  is  assigned  aa  error.  In  explaining  the 
bill,  the  court  says  "that  his  attention  was 
not  called  .to  any  such  statements  at  the  time 
they  were  made,  hut  was  first  called  to  his 
attention  by  counsel  asliing  the  foregoing 
chart;e."  In  Ctooksie'B  Case,  26  Tex.  App.  72, 
9  S.  W.  68,  referred  to  by  counsel,  the  court 
held  that  certain  remarks  of  counsel  were  evi- 
dently Injurious  to  appellant,  and  were  re- 
versible error.  The  charge,  excluding  said 
remarks  from  the  consideration  of  the  Jury, 
was  asked  and  refused.  It  Is  not  stated  in 
the  case  whether  any  exception  was  taken 
at  the  time  to  the  remarlcs.  Young's  Case, 
19  Tex.  App.  536,  and  Kennedy's  Case,  Id. 
618,  are  also  referred  to  by  counsel.  In  the 
first-named  case,  the  learned  Judge  who  wrote 
the  opinion  in  Cooksie's  Case  uses  this  lan- 
guage in  regard  to  the  remarks  of  counsel: 
"Now,  In  relation  to  this  matter,  we  would 
be  Inclined  to  reverse  the  Judgment  if  coun- 
sel for  appellant  had  called  upon  the  court 
to  repress  counsel  for  the  state,  and  this  had 
been  refused,  and  such  conduct  had  been 
persisted  In  without  reproof.  It  seems  that, 
when  the  attention  of  the  court  was  called 
to  these  remarks,  Mr.  Maxwell  had  closed 
his  argument."  In  Kennedy's  Case,  supra, 
counsel  for  state  was  invoking  public  opinion 
to  come  to  bis  aid  In  the  prosecution.  The 
learned  Judge  who  tried  the  case,  without 
snggestlon  from  defendant's  counsel,  on  bis 
own  motion,  promptly  stopped  the  attorney 
as  soon  as  he  attempted  to  Invoke  public 
opinion.  The  court  uses  this  language,  cit- 
ing the  Young  Case:  "While  It  Is  true  that 
authors  treating  upon  this  subject  say  that 
counsel  either  for  or  against  the  prisoner 
should  never  express  their  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  yet  we 
would  hesitate  at  this  day  to  reverse  a  Judg- 
ment because  of  a  violation  of  this  rule." 
Now,  tt  occurs  to  us  that  In  fairness,  while 
the  objectionable  remarks  were  being  made, 
the  attention  of  the  court  should  have  been 
called  to  the  same,  and  an  opportunity  af- 
forded to  stop  counsel,  or,  if  necessary,  repri- 
mand him  on  account  of  such  remarks,  and, 
in  addition  to  this,  a  charge  should  have 
been  asked.  As  it  was.  It  seems  counsel  was 
permitted  to  go  and  announce  his  belief  In 
defendant's  guilt  to  the  Jury  without  objec- 
tlOD.  If  the  court's  attention  bad  been  called 
to  the  matter  at  the  time,  no  doubt  the  ex- 
pression would  have  been  withdrawn.  How- 
ever that  may  be,  we  are  advised  of  no  case 
where  merely  such  expression  of  counsel's 
belief  In  appellant's  guilt  has  been  cause  for 
reversing  a  case.  (Of  course,  this  Is  objec- 
tionable, and  should  not  be  permitted.)  But 
the  cases  which  have  been  reversed  on  ac- 
count of  remarks  of  counsel  have  been  of  a 
different  character,  and  we  do  not  feel  au- 
thorized to  hold  in  this  case  that  the  expres- 


sion of  the  district  attorney  to  the  effect  that 
he  believed  defendant  guilty  la  reversible 
error. 

We  see  no  error  In  the  fourteenth  para- 
graph of  the  court's  charge  on  self-defense. 
Taken  as  a  whole,  it  expressed  a  proper  rule 
of  law.  It  is  true.  In  the  first  pert  of  tbe 
charge,  the  court  told  the  Jury  that  "the  par- 
ty would  be  Justified  In  using  all  necessary 
force  to  protect  himself."  etc.  The  court 
should  have  instructed  the  Jury  tliat  he  Is 
authorized  to  use  such  force  as  may  reason- 
ably appear  to  him  necessary.  The  charge, 
however,  complained  of,  further  told  the 
Jury  that  appellant  was  authorized  to  act  up- 
on the  reasonable  appearance  of  danger  as  It 
appeared  to  him  tit  the  time,  and  that  in  no 
event  was  he  bound  to  retreat  or  resort  to 
any  other  means  In  order  to  avoid  the  ne- 
cessity of  killing  his  assailant  Moreover, 
in  the  succeeding  paragraph,  the  Jury  was 
Instructed;  "If  the  attack  on  him  by  deceas- 
ed was  of  such  a  character  aa  to  cause  bim 
to  hai'e  a  reasonable  anticipation  of  danger 
or  serious  bodily  Injury,  viewed  from  his 
standpoint,  and  he  shot  and  killed  deceased, 
then  to  acquit  him;  and  that  if  deceased  was 
armed  at  the  time  she  was  killed,  and  was 
making  such  attack  on  defendant,  and  If  tbe 
weapon  used  by  her,  and  the  manner  of  its 
use,  was  such  aa  likely  to  produce  death  or 
serious  bodily  Injury,  then  the  law  presumed 
deceased  intended  to  murder  or  inflict  seri- 
ous bodily  Injury  upon  defendant,-  and  that 
it  was  Immaterial  whether  tbe  pistol  was 
loaded  or  not  loaded,  or  would  shoot  or  not 
shoot,  provided  defendant  did  not  know  it 
was  unloaded  or  would  not  shoot,  which  lat- 
ter fact  the  state  must  show." 

We  do  not  think  there  was  any  error  in 
permitting  tbe  witness  Weldon  to  state  the 
angle  the  bail  took  which  made  the  bole 
found  in  the  floor.  This,  It  seems  to  us. 
was  not  a  Question  for  an  expert  but  merely 
a  matter  of  observation.  In  addition  to 
what  has  been  said,  we  would  observe  that 
this  testimony  was  objected  to  on  the  ground 
that  the  witness  'Sheldon  was  not  an  expert 
This,  as  has  been  often  said.  Is  not  a  certifi- 
cate of  the  Judge  that  he  was  not  shown  to 
be  an  expert,  but  merely  tbe  assertion  of  ap- 
pellant's ground  of  objection.-  Tbe  bill  was 
not  full  upon  this  question. 

Appellant  complains,  In  conclusion,  that 
the  testimony  is  Insufi^clent  to  support  the 
verdict  We  have  read  the  record  carefully, 
and  we  cannot  agree  to  this  contention.  Tho 
facts  were  before  the  Jury.  The  court  ap- 
pears to  have  given  a  full  and  fair  charge 
on  all  the  Issues  presented  by  the  evidence. 
While  there  is  no  positive  testimony,  aside 
from  that  of  appellant  himself,  as  to  how 
the  killing  occurred,  yet  the  circumstances 
proven  were  such  as  to  antagonize  appel- 
lant's defense,  and  to  support  the  theory  of 
the  state  to  the  effect  that  appellant  shot 
and  killed  deceased  of  his  malice  afore- 
thought, and  tbe  Jury  were  warranted  in 
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flDding  him  guilty  of  murder  In  tbe  wcond 
d^ree.   The  Judgment  la  afBrmed. 

On  Motion  for  Bebearlng. 

(afarcli  13.  1901.) 

This  case  was  affirmed  at  the  Tyler  term, 
1900,  and  now  comes  before  us  on  motion 
for  rehearing.  In  the  motiou  appellant  pre- 
iteuts  for  our  consideration,  and  as  a  ground 
for  reversing  the  case,  the  action  of  the  eonrt  < 
in  refusing  to  permit  bis  counsel  to  argue 
certain  testimony  which  Is  embodied  in  bill 
of  exceptions  No.  8.  In  this  motion  appel- 
lant explains  that  this  matter  was  not  relied 
oD  in  bis  brief  and  argument  heretofore  filed, 
because  the  same  was  prepared,  not  from  the 
transcript,  but  from  the  original  papers  in 
the  case,  and  the  bill  No.  8  was  misplaced, 
which  caused  him  to  lose  sight  of  this  ques- 
tion. In  the  original  opinion  we  followed 
the  brief  and  argument  of  counsel  for  appel- 
lant, and  did  not  notice  the  refusal  of  the 
court  to  hear  argument  as  presented  In  said 
bill  No.  8.  In  order  to  discuss  the  action  of 
the  court,  we  will  here  set  out  the  bill  In 
full,  as  follows:  "After  defendant,  A.  A. 
Spangler,  had  testified  for  himself  on  direct 
examination,  state's  counsel,  on  cross-exam- 
ination, asked  him  why  he  had  turned  over 
to  Mrs.  Whltesldes  the  *TrlangIe'  cattle,  to 
which  he  answered:  'I  was  holding  Walter's 
money  for  him.  and  she  [deceased]  was  aft- 
er me  for  It,  together  with  what  I  owed  her, 
and  had  turned  them  cattle  over  on  that  In- 
debtedness.' ,'Q.  Did  you  turn  over  all  you 
had  of  that  brand  at  that  time?  A.  Yes,  sir. 
Then,  right  on  top  of  that,  I  was  attached 
bore.  I  had  got  in  debt  some  five  or  six 
thousand  dollars,  and  they  went  and  attach- 
ed about  twenty  thousand  dollars'  worth  of 
stuff  here  to  pay  off  that  indebtedness,  and 
then  attached  all  the  cattle  they  could  get 
th&lr  hands  on,  but  there  was  some  remnant 
stuff  they  did  not  get  their  paws  on,  and  as 
I  would  get  them  up  I  would  turn  them  in  to 
her  [deceased].*  And  after  the  witness  Char- 
ley Spangler  had  testified  for  the  state,  on 
crosa^xamlnatloD  be  was  asked  by  defend- 
ant's counsel  the  following  questions,  viz.: 
"Q.  I  will  ask  you  now  If  you  ever  heard  her 
[Mrs.  Whitesldes]  say  anything  about  your 
mother  or  sisters.  A.  Yes,  sir;  she  said  they 
were  "God  damned  whores."  *  And  be  It  fur- 
ther remembered  that  on  the  argument  of 
the  case,  state's  counsel  frequently  asked 
why  It  was,  if  the  deceased  was  such  a  bad 
woman,  defendant  had  left  his  home  and 
family,  and  was  living  on  the  Leonard  place 
with  the  deceased;  and.  In  answering  such 
argument,  defendant's  counsel  referred  to 
the  fact  that  he  (defendant)  had  been  broken 
up  by  attachments;  and  he  proposed  to  ar^ 
gue  the  testimony  of  defendant  Spangler, 
drawn  out  on  cross-examination  by  the  state, 
with  reference  to  such  attachments,  which 
tesUmony  is  above  set  out;  to  which  pro- 
poMd  argument  8tate*i  counsel  ot^ected,  and 
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insisted  that  no  such  evidence  had  been  ad- 
duced On  the  trial,  which  objections  were 
sustained  by  the  court  and  defendant's 
counsel  were  not  permitted  to  refer  to  and 
argue  such  testimony;  to  which  action  of 
the  court  defendant  then  and  there  excepted. 
Thereafter,  defendant's  counsel.  In  discuss- 
ing the  character  of  the  deceased,  and  her 
animosity  towards  defendant  and  his  family, 
began  making  reference  to  the  testimony  of 
the  witness  Charley  Spangler,  which  Is  above 
set  out;  whereupon  state's  counsel  again  ob- 
jected to  such  argument  and  insisted  that 
no  such  evidence  had  been  adduced  upon  the 
trial:  and  the  court  sustained  the  objection, 
and  refused  to  permit  such  testimony  to  be 
referred  to  In  the  argument;  to  which  action 
of  the  court  defendant  then  and  there  except- 
ed, and  now  here  tenders  this  his  bill  of  ex- 
ceptions to  said  ruling,  and  asked  the  same 
be  approved.  The  above  and  foregoing  bill 
is  allowed,  with  this  qualification:  At  the 
time  of  tbe  objection  to  defendant's  counsel 
arguing  the  matter  brought  out  on  cross-ex- 
amination of  defendant,  I  was  busy  prepar- 
ing my  charge.  I  simply  told  counsel  for  de- 
fendant that  I  did  not  remember  any  of  the 
matters  contained  in  the  foregoing  bill  hav- 
ing been  Introduced  in  evidence,  and  X  don't 
remember  It  now,  and  I  refused  to  allow  said 
bill  In  so  far  as  It  states  what  defendant  and 
his  son  Charley  Spangler  said,  because  I 
have  no  recollection  of  it  and  I  will  not  cer- 
tify to  that  which  I  do  not  know  to  be  cor- 
rect [Signed]  A.  H.  Carrlgan,  Dlst  Judge." 

The  learned  judge  who  tried  the  case  lu 
the  court  below.  In  signing  the  bill  of  excep- 
tions, starts  out  as  It  to  explain  the  same, 
stating  that  the  bill  Is  allowed  with  this  ex- 
planation; and  he  then  goes  on  to  state  that 
he  refuses  to  allow  said  bill  In  so  far  as  It 
states  what  defendant  and  bis  son  Charley 
Spangler  said,  because  he  bad  no  recollec- 
tion of  It  If  this  Is  not  an  explanation  con- 
tradlcthig  the  bill,  It  Is  at  least  equivocal. 
Formerly,  It  was  held  that  a  judge  had  no 
right  to  contradict  a  bill  under  the  guise  of 
an  explanation;  that  an  explanation  was 
one  thing,  and  a  contradiction  another.  Ty- 
son V.  State,  14  Tex.  App.  890;  article  136S, 
Rev.  St  However,  In  Jones  v.  State,  33  Tex. 
Cr.  R.  7,  23  S.  W.  793,  It  seems  that  If  the 
Judge,  under  the  guise  of  an  explanation, 
contradicts  a  bill  of  exceptions,  and  tbe  par- 
ty accepts  and  files  the  same.  It  will  be  con- 
sidered. If  we  are  to  regard  the  Judge's 
certificate  as  a  disallowance  of  the  bill  on 
the  ground  that  be  did  not  remember  the 
testimony,  then  appellant  insists  that  we 
should,  in  connection  with  this  bill,  also  con- 
sider bill  of  exceptions  No.  2,  which  shows 
that  tbe  very  testimony  of  the  witness  A.  A. 
Spangler  which  the  Judge  refused  his  coun- 
sel permission  to  argue  was  admitted  over 
his  objections.  It  occurs  to  us  that  It  Is  but 
common  fairness  to  consider  these  two  bills 
together.  As  stated,  bill  of  exceptions  No.  2 
shows  that  tbe  tesUmony  ot  Spangler  tn  ref* 
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erwc*  t«  tb»  catOe  aod  the  attachment  tttxh 
ceediDE  was  drawn  out  by  the  state  on  cixauh 
examjamtioa  of  A.  A.  S^ngler,  over  the  ol»- 
Jectbons  of  appeUaat  In  bill  No.  8  the  Judco 
states  he  does  not  remember  that  uuh  t«»' 
tlmony  had  been  adduced  in  th«  case.  lS,vU 
dently  the  Judge  was.  mistaken  aa  to  this. 
If  be  was  mistaken  as  to  tbis  matter,  then  U 
is  likely  he  waa  also  mistaken  aa  to  the  tafr- 
tlmony  of  Charley  Spansler,  which  he 
refused  to  aUow  appellaut'a  counsel  to  ar^ue* 
because  he  did  not  cemember  It  If  we  recur 
to  tiie  statement  of  facta,  we  find  that  this 
teattauony  was  adduced  from  the  witsteea 
Charley  Spangler.  AppeUaoX  insisted  he  ha4 
a  rlgh.t  to  argue  all  of  this,  because  It  had 
been  admltJied  aa  evidence  In  l^e  easa,  and 
he  claimed  that,  tbe  state  had  used  certain 
eTldemsa  with  regard  to  the  defendant,  A.  A. 
SywaleE,  to  his  detriment,  especially  that 
portion  of  It  wbloh  showed  he  bad  been  Ut- 
Ing-  wlti}  deoeaaed  for  some  time  prior-  to  th& 
homicide;  and  that  he  desired  to  use  the  tear 
tlmony  with  regavd  to  the  attachment  pro- 
ceeding- and  the  cattle  as  a  reason  fos  hla 
residing  with  deceased,  notwithstanding  the 
duDDaetev  she  waa-  sbowu  to  have,  and  not- 
wJthatandlDs  anarrela  lietweea  them.  It 
may  be  that  to,  some  min4e  the  deductions 
whJbch  appellant  qooglit  to  deaw  trom  this, 
teattmony  would  be  considered  far-fietched. 
and  the  argument  oin  tdiis  behalf  woujd  be 
laddng  In  effect  To  othess.  in  tbe  condlr 
tlon  of  the  evidence  on  this  subject,  the  ar> 
gament  may  haye  apoeared  a  sound  one, 
and  a  conutlete  answer  to  the  state's  propo- 
sition. This  Is  all  a  matter  of  speculation. 
The  only  question  with  which  we  have  to 
deal  is.  was  ttala  matter  In  evidence?  If  so, 
appellant  bad  a  right  to  osa  It  Id  argument 
for  every  leglllmate  purpose,  and  its.  l<«ic 
or  convlnclttg  character  was  a  auestioo  sole- 
ly for  tiie  Jury.  Beyond-  this,  wlithout  dpubt, 
the  evidence  of  Chacley  Span^ier  was  ot  ao 
ImporifCtat  character,  and,  to  deny  argummit 
upon  it  was  unquestionably  a.  grave  Iuf-ringft> 
ment  of  the  prl¥lleg9  of  counseL  But,  a^^ 
stated  b^ore,  it  la  not  the  importance  o£  te^ 
tlmony  whl<A  autliorlaea  Ita  use  in  argu- 
ment; for  we  hold  It  Is  not  wlttalo  tlxe  pow- 
er of  any  court  or'  of  any  Judge  to  prohibit 
counsel  from  arguing  taatlmony  which  has 
been  admitted  In  the  case  before  the  Jury. 
Section  10  of  our  bill  of  rights  guaranties  to 
an  accused  person  the  right  to  be  heard  by- 
himself  or  counsel,  or  both.  In  pursuance 
of  this  authority  of  the  oouetltutlon.  the 
right  to  be  heard  by  counael  Is  regarded  by 
courts  as  a  sacred  right,  and  when  denied 
will  constitute  cause  for  reversal.  Tooke  t. 
State.  23  Tex.  App.  10,  3  S.  W.  TS2;  Boa  t. 
Same.  2&  Tex.  App.  66,  S  S,  W.  463;  Reevies 
V.  Same,  34  Tex.  Cr.  B.  463,  31  S.  W.  382; 
Cooley,  Const  Llm.  p.  412.  In  this  case  wa> 
cannot  measure  the  injury  sustained.  We 
cannot  tell  what  ^ect  the  argument  upon 
this  character  of  testimony  would  have  bad 
upcm  tlK  Jury.  We  only  know  that  Uie  court 


had  decided  this  was  legal  testimony,  and 
had  admitted  it  la  the  case,  and  that  aiipel- 
lant  had  a  right  to  discuss  it,  and  to  use  it 
for  every  legjltUnate  putpoae  In  Ills  argument. 
This  was  denied  by  the  court,  and  for  this 
the  Judgment  must  be  reversed. 

AfiiteUant  alas  strenwHuJiy^  insists,  tliai  the 
cottirt  should  have  given  a  charge  en  threi^ 
in  cennection  with  the  charge  on  self-de- 
fense. IjK  reviewing  tJila  tiuestieo.  we  are 
inclined  to  the  opinion  that  such  a  cbarge 
shonM  have  been  giv«i. 

Itt  addltltm.  avpeUant  also  Uulats  that  we 
review  otim  matters  discussed  in  the  oxlgi- 
nal  (pinion.  However,  w«  see  no-  reason  to 
ctiange  the  views  thereiai  exyressect  But 
foir  the  refusal  of  the.  oaurt  to.  pemUt  the 
aqruuent  of  counsel  on  the  evidence  adduced 
in  ibe  case,  as  shown,  in.  blU  of  excevtlona 
No»  S,  tile  m«tion  for  pebeai:big  is  sraoted. 
aod  the-  Judgment  tweauHi  ami  ttie.  cause 
remanded. 


HsMlC^LB  et  al.  v.  HABDIN.  Msyor,  at  sLi 
(Court  of  avil  ADPeaJ»  of  Texas.   Dec.  22, 
19«0.> 

UUMGITAX.  GOBP0RATIONS^TAXES^OLI«BC- 
TION-INJUKCTION-CURATIVB  tJlW8. 

1.  Where  several  suits  have  been  brought  to 
secure  judgmeutS'  for  taxes  against  the  prop- 
erty of  several  owaers,  snch  snita  should  not 
be  restrained  at  the  joint  suit  of  such,  owners 
CD.  grounds  which  would  be  equally  available 
to  each  owner  as  a  defense  against  the  tax 
in  the  original  suit  against  hie  propett^t,  Binoe 
matter  which  wiU  constitute  a  d«tenae  of  which 
a  part}'  mny  avail  bimaelf  in  a  'suit  pending 
Aficaiust  him  cannot  be  made  the  ground  of  an 
injunction  to  restrain  proceeding*  in  soch  snit. 

2.  Under  aaylea'  Ctv.  St.  art  38B,  previdhtt 
that.all  towns  and  cities  of  1,000  Inhsbitante  or 
more,  which  had  theretofore  attcmotied  to  ac- 
cept tile  provision  of  that  title,  and  oecoine  in- 
corporated' cities,  and'  had  weroised'  l±t»-  fnnc- 
tl<His  oC  citieaj  asd  bean  recosused  as  sodi  Iv 
the  state  of  Texas,,  were  bv  that  act  legaliasa. 
and  their  proceedings  validated,  a  town  which 
had  so  attempted-  to  incorporate,  and  so  acted, 
and  faces  tieci^^sedi  beeamfr  a*  Iwaily  incorpo- 
rated' city,  with  fnll  authoritp  to  enforce  the 
colleotion  of  taxes,  thoa^^  its  attempt  to  incor- 
porate had  not  been  sufficient  under  the  laws 
existing  at  tli»  tfane  the  attempt  was  mad» 

Appeal  from  district  court  Bowie  county: 
J.  M.  Talbot.  Judge. 

Action  by  E.  P.  McMlckle  and  others 
against  W.  C.  Hardin,  mayor  of  Texarkana. 
and  others,  to  restrain  the  collection  of  taxes. 
From  a  Judgment  for  defendaata  plaintiffs 
appeal  Affirmed. 

Bobt  JL  Ivockett  and  Chaa.  S,  Todd,  for 
appellants  B.  W.  Bty^erftancl  Wm.  T,  Hndg- 
Ine,  fOT  appeUees. 

Staleoisab 

BAINBT,  G.  J.  ThlB  suit  was  butltoted 
by  B.  P.  HcMlckle,  A.  C.  Allen,  Blchard  P. 
Lumpkin,  W.  A.  J.  Smith,  and  Mrs.  S.  A. 
Smltb  on  ttie  day  of  March,  A.  D.  1900. 


*  Wtlt  «t  error  dwM'br  sngissw  esait. 
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ftmartnc  for  m  liUuiKtiMi  vmtnMoit  tbm 
appdlflci,  W.  C  Hardin.  msTor.  W.  S,  BhrM, 
amanr  amA  coUectar  «f  tam,  S.  W.  Rtv 
en,  dtr  attomej', «( tke  town  otf  Dexarloiaa, 
Ite^  and  the  town  <tf  Hexarfcaaa.  Tta., 
a  mvBtcipolltr,  fkom  tiie  coUeetioa  of  dtf 
tarn  allied  to  liaT«  beea  untewfi^  ■■■ew- 
ed  and  aouHt  to  be  collected  apan  property 
of  ai^KUaotB.  aad  to  retrain  appelleeg  from 
flbe  farther  proseeotica  eC  namereM  nilto 
filed  by  appoMeoe  to  the  dlotHct  oovrt  at 
Bowie  county,  Tex.,  seeking  Judcmeat  for 
tacea  asalaat  tke  in-operty  of  aKMlluts.  A 
tcnporaiy.  rectmtnlng  order  wai  eatoxad 
bemn  on  tbe  Sd  day  o(  If  arcb,  A.  D.  ttm, 
br  B.  8.  Ghomben,  dbrtriot  ^adge  of  tbo 
Slxtfa  fwOMUl  dlitrlctt  atttlBf  In  cfaiinbcn 
at  Bontaam,-  Tez^  aad  direottag  the  derk  of 
the  diotrtot  oonrt  of  Bowie  county,  Tex.,  to 
laoue  <be  witto  of  tojuneClon  prayed  for  by 
appeUaatB  vpcm  appeHaato  slttag  bond  In 
ttw  aam  of  ^00.  B«Md  wao  fiven  aad  wrlto 

were  Inoed  oa  tbe  day  «(  ,  A.  D. 

19B0.  nateaimng  apprikteo  from  furtber  pro- 
ceeding to  the  ooBectton  of  tbe  toaee  or  tbe 
^ooeeotton  of  tbe  aolta  therefor  tin  final 
bearing.  On  the  ^  day  of  Aprtl,  19M,  vp- 
OB  a  fidl  beaiing  of  tbe  law  and  facta.  boGi 
baiflng  bem  ceori^vd  togelAer.  a  jvdgmest 
wao  rendered  to  the  district  court  of  Bowie 
oonnty,  Tex.,  againot  appdUuate  and  Id  favor 
of  aniaUeea,  dtoeolrlmg  and  racatl^  tbe 
neatralnlng  order  theretofore  made,  and  dla- 
BMng  the  blH,  and  taxing  the  coata  agalnat 
appeUaata. 

Goncluf^ona  of  Fact 

la  3874  tbe  TlBage  of  Texaricana,  Tex^ 
waa  duly  and  legally  Incorporated  aa  a  town 
under  the  lawa  then  to  toroe  regulating  the 
Incorporation  of  town^  and  aald  town  cor^ 
poration  waa  duly  admlnlatered  until  Jann- 
ax7  8,  1677,  whea  the  town  coanell,  at  a  oeg- 
nlar  meeting,  by  a  nnanimoua  vote  passed 
an  ordinance  eratalning,  among  other  things, 
the  following:  "We,  W.  B.  Russell,  mayor, 
^  W.  itodgera,  J.  H.  BeneOeld,  W.  H.  BUl- 
ott,  J.  A.  CaabeU,  and  Geo.  W.  SneU,  alder- 
aaen.  at  tbe  above-men tioaed  town  and  city, 
Incorpotated  vader  general  laws  passed  Jan- 
nary  12,  1858,  regulating  tbe  Incorporation 
of  towna,  on  tbe  12th  day  of  June,  A.  D. 
1874,  do  taonby  anantoaonaly  adopt,  acee^ 
and  reorganize  under  and  by  Tlrtae  of  tbe 
act  of  the  general  lawa  paaaed  March  15,  A. 
D.  mc  togolating  the  Incorporatioa  of  cltlea 
oC  ane  Itaonaand  tahabltaata  and  ortt,  not 
In  conflict  with  the  eonatltntlon  of  the  atate 
of  Texaa  adopted  Norember  23,  1875."  At 
that  time  tbe  town  of  Teaarkana  contained 
more  tbui  1,000  tiAabltanta.  Tbe  ordinance 
then  paaaed  was  filed  and  recorded  In  tbe 
connty  derk'a  odice  of  Bowie  coan^.  Tex. 
At  the  oame  meeting,  and  after  tbe  adoption 
of  the  aforeaald  ordinance,  saM  connell  pro- 
ceeded to  boalneaa  by  acting  on  a  petition 
«t  dtiaois  tar  tbe  eztemricn  of  tbe  dty  lim- 
its, which  waa  granted.   SaM  peutlm  waa 


atgned  br  «  majortty  «f  flhe  vetera  of  the 
toti^wy  iouCht  to  be  anaexad.  Other  tor^ 
rUory  waa  annexed  to  the  years  18M  and 
18B4.  Tbe  praoeedlngs  to  annex  aald  UoA- 
tory  waa  to  cenformtty  to  the  then  eadaOng 
laws  adattog  thereto.  Olw  doltawlng  map 
showa  the  original  town,  and  tbe  tenttery 
aanexed,  and  time  of  annexacioa.  Appel- 
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lants  reside  In  terrttory  annexed  In  1804, 
and  wbich  ts  not  adjafcent  or  contjguo'as  to 
the  terrttory  ortglnaHy  iBoorporated,  being 
separated  tbeiefrom  by  the  territory  annex- 
ed In  1877.  That  the  7  sKlta  menticmed  la 
phihrtlffe'  petition  wen  testttuted  and  are 
pending  In  the  district  court  of  Bowie  cons- 
ty,  Tex.,  to  enforce  tax  Iteas,  and  ntiovt  BO 
other  Blmllar  salts  for  deltnquent  taxea 
ftgahiBt  other  partfra  are  nSao  pending,  as 
alleged  la  ptalutlffs'  petition.  Tbat  tbe  <nH«- 
tHms  of  law  as  to  tbe  legality  of  saM  taxes 
are  tbe  same,  and  are  eommon  to  eeeb  and 
all  of  safd  seren  salts.  But  tbe  other  selts 
are  for  taxes  on  property  sttosted  In  dlfer^ 
ent  portions  of  Texarkana  la  fts  original 
Bmlts  and  In  other  portions  of  the  dty.  But 
no  question  Is  made,  as  la  this  ease,  or  an- 
swer filed,  contestlHg  the  TaWdlty  of  the 
tox  liens  sougbt  to  be  enforced.  Tlmt  since 
January  8,  1677,  said  corporation  has  acted 
and  been  generally  recognised  by  tbe  state 
and  the  pabHc  aa  a  cKy  of  mm  than  1,000 
and  lesa  than  10,000  Inhabitants.  That  plain- 
tiffs have  voted  for  offlceie  of  said  dty  at 
dectlona  regularly  and  repeatedly  held  to 
all  tbe  warda,  Including  Wards  B  $aA  8. 
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That  said  Texarkana,  Tex.,  as  a  dty,  has 
Issued  and  floated  Its  bonds  In  the  sum  of 
$77,000,  f43,000  of  which  are  now  outstand- 
ing in  the  bands  of  purchasers  for  value, 
niat  OB  the  19th  day  of  October.  A.  D.  189a 
In  cause  No.  4,177,  wherein  the  city  of  Tex- 
arkana was  plaintiff  and  Cbaa.  B.  Koro  was 
sole  defendant,  pending  in  the  district  court 
of  Bowie  county,  Tex.,  in  which  suit  the 
legality  of  the  action  of  the  board  of  alder- 
men of  the  town  of  Texarkana,  Tex.,  in  ac- 
cepting and  adopting  the  proTlslont  of  the 
act  of  March  15,  1875,  to  be  Incorporated  as 
a  city  of  1,000  Inbabltanta  or  over,  and  the 
annnatlon  of  the  territory  adjoining  the 
limits  said  town  as  shown  the  mla- 
ntes  of  the  board  of  aldermen  at  said  town, 
wblcb  are  attached  to  and  made  part  of  the 
dtfendants*  answer,  wherein  It  was  ditfy 
pleaded  and  at  Issue,  the  said  conrt  by  Its  final 
decree  rendered  In  said  cause  did  duly  ad< 
Indicate  and  determine  both  of  said  qnestlons 
In  favor  of  said  city  of  Texarkana,  and  ad- 
judge rach  annexed  territory  to  be  an  inte- 
gral part  of.  and  wltbln  the  corporate  limits 
of,  said  city  of  Texarkana,  and  the  pnq>er- 
ty  therein  situated  subject  to  taxatkm  by 
said  city. 

Owclnsions  of  Law. 

1.  We  are  of  Uie  opinion  that  plaintlfCs' 
were  not  entitled  to  tbe  writ  of  Injunction 
to  restrain  tbe  proceedings  In  the  suits  al- 
ready Instituted  agahist  them  by  the  defend- 
ants herein.  We  are  aware  that  our  supreme 
court  has  held  that  a  number  of  inhabitants 
of  a  municipality  may  Join  in  an  action  to 
enjoin  the  (^cers  thereof  from  the  collection 
of  an  lUe^  tax.  In  those  cases,  however, 
the  injunctlim  iaroceedln|i;B  were  l»t}Ught  be- 
fore there  were  any  salts  Instituted  In  the 
courts  to  enforce  collection.  In  GltMun  t. 
Moore,  22  Tex.  Gil,  Wheeler,  a  J.,  broadly 
states  the  i^ndple  "that  matter  which  will 
constitute  a  defense  of  which  a  party  may 
avail  himself  in  a  suit  iiiendtaig  against  blm 
cannot  be  made  the  ground  of  an  Injunction 
to  restrain  i^wseedlngs  In  such  suit."  In 
Sumner  v.  Grawford,  91  Tex.  129,  41  8.  W. 
994,  Justice  Denman,  in  dlBCussinc  the  rule 
in  equity  that  an  injunction  will  not  lie  where 
the  plaintiff  has  an  adequate  remedy  at  law. 
quotes  with  approval  as  follows:  "It  Is  not 
enough  ttiat  there  is  a  remedy  at  law;  It  must 
be  plain  and  adequate,  or.  In  other  words,  as 
practical  and  efficient  to  the  ends  of  Justice 
and  its  prompt  admlnlstratltm  as  ttie  remedy 
In  equity,"— dting  Watson  v.  Sutherland,  6 
WaU.  74,  18  L.  Ed.  580;  North  t.  Peters,  138 
U.  8.  271, 11  Sup.  Ct  846.  S4  L.  Ed.  936.  The 
plaintiffs  could  have  pleaded  the  matters  here 
urged  for  relief  In  the  suits  then  pending 
against  them,  and  such  relief  ss  they  are  en- 
titled to  would  be  administered  as  practically 
and  efficiently  aa  in  tbls  proceeding.  In  said 
case  it  is  further  held  that  under  our  statute 
the  right  to  the  writ  not  limited  absolutely 
to  tbe  rules  at  equity,  but  should  be  issued 


when.  In  wder  to  give  the  relief  to  wblcb 
the  party  Is  entitled,  the  restraint  of  some- 
act  Is  necessary.  The  plaintiffs  having  tbe 
right  to  Interpose  the  matters  here  urged 
for  relief  as  a  defense  In  the  suits  pending, 
it  was  not  necessary  for  tbelr  relief  that  tliin 
proceeding  should  be  instituted.  The  ground 
urged  In  support  of  the  right  to  bring  this 
suit,  that  It  will  prevent  a  multiplicity  of  suits, 
Is  not  sufficient,  under  tbe  facts,  to  take  this 
case  out  of  the  rule  laid  down  In  Gibson  v. 
lioore.  supra. 

2.  The  attempt  of  the  town  council  to  at 
cept  tb»  provisions  of  the  act  of  1875,  and 
thereby  become  a  city,  was  of  no  effect.  Har- 
ness T.  State,  7G  Tex.  066, 13  8.  W.  535.  and 
autiicHlties  there  dted.  However,  we  think 
such  attempt  was  validated  acts  of  tbe 
legislature  in  1891  and  1SB6.  See  article  S86. 
E^les*  Civ.  St.  The  ^slature  had  the  au- 
thori^  to  authorfie  chartered  towns  to  ac- 
cept the  provlBlonB  ot  law  relating  to  (dtles, 
and  thereby  becune  duutered  cities.  Hav- 
ing such  authority,  It  follows  that  tbe  vaUdat- 
Ing  acts  apply  to  this  cas^  the  provisions 
thereof  being  sufflcioitly  comprehensive  to 
embrace  the  attempt  to  Incorporate  as  a  city. 
Said  acts  ot  the  legislature  not  only  validated 
the  attempt  to  Incorporate  as  a  dty,  but  also 
acts  done  by  the  council  tbat  oould  have  been 
legally  done  had  such  attempt  been  in  ac- 
cord with  the  then  tfxlsting  law.  The  an- 
nexing of  the  territory  being  In  accord  with 
the  provisions  of  the  lav  relatliv  to  cities, 
such  annexation  also  beomes  validated  by 
said  acts  of  the  legislature.  Tlie  city  of 
TexariEana  has  the  right  to  enforce  the  col- 
lectUm  of  the  taxes,  and  the  Judgment  is  af- 
firmed. 


HOUSTON  &  T.  O.  B.  00.  v.  GRAVES. 

(Court  of  Civil  Appeals  of  Texas.  9, 
1901.) 

CARRIERS— INJURY  TO  PASaBNOER  ON  CON- 
NBCTINa  LINE— CONTROL  AND  OPERATION 
BY  DEPENDANT— PROOF— NBCBSSITY— DIREC- 
TION OP  VERDICT— REPUSAIWUDOMENT  IS 
APPELLATE  COURT— NEW  TRIAX^REIfAND- 
INO  CAUSE. 

1.  Piaiotifl  was  injured  while  accompaDyiag 
cattle  shipped  over  coonectiQ^  lioes.  Gen- 
Laws  1890,  p.  216,  aotboriied  the  defradutt 
company  to  purchase  the  line  oq  which  the  in- 
jury occurred,  and  provided  that  in  case  of 
such  purchase  the  agreement  should  be  filed 
witb  the  secretary  of  state.  There  was  no 
evidence  that  ancb  an  agreement  was  ever  filed, 
or  that  a  sale  had  been  coDSummated,  or  tbat 
the  defendant  was  the  lessee  of  the  conaecting 
line,  or  was  operating  or  cootroUing  it.  Held, 
that  it  was  error  to  refuse  to  direct  a  verdict 
tor  defendant,  as  there  was  no  evidence  of  its 
liability  for  tbe  injury. 

2.  Where  it  appeared  that  the  matter  of  de- 
fendant's liability  for  tbe  Injury  complained 
of  was  not  fully  developed  on  the  trial,  tbe 
court  of  civil  appeals,  on  reversing  a  judgment 
for  plaintiff,  will  not  render  judgment  (or  de- 
fendant, but  will  remand  tbe  cause  for  a  nev 
trial,  though  the  record  as  presented  failed  to 
^w  any  uabiUty  <m  defoidanL 
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Apfieal  from  district  court,  Tammt  county; 
W.  D.  Harris,  Judge. 

Action  by  B.  B.  Orares  against  tlie  How- 
ton  &  Texas  Central  Railroad  Company. 
From  a  Judgment  In  favor  of  plaintiff,  and 
from  an  order  dmylng  new  trial,  defend- 
ant appeals.  Rereraed. 

W.  T.  Bums,  for  atvellant.  Gapps  &  Can- 
tey,  tor  ai^llee. 

HUNTER.  J.  Tlie  plalnticr,  E.  B.  OraTes, 
in  first  unended  orltfnal  petltitm,  filed  May 
17,  1900,  all^ted  tbat  be  vas  ^ployed 
R.  H.  Brown  to  asslat  In  looking  after  and 
caring  for  a  shipment  ot  cattle  en  route  from 
BeOeTue,  Clay  county,  to  Calvert,  fn  Robert- 
son county;  tbat  said  shipment  was  made 
OTW  d^endanf  s  line  of  road  between  the 
points  last  named;  tbat  while  said  catOe 
wen  being  transported  over  defendant* s  line 
of  railway,  at  or  near  the  town  of  Waxa- 
bachle,  tbe  agents  and  employfia  in  enlarge 
ot  said  cars  stopped  tbe  train  over  a  bl^ 
trestle  wltb  a  steep  embankment,  wbl<A  em- 
bankment was  almost  perpendicular;  that 
the  cabooee  was  stopped  oret  a  smooth  sur- 
face near  said  embankment;  that  at  the 
time  named  it  was  nl^^t,  and  very  dark; 
tbat  while  train  was  thus  stopping  the 
agenta  and  employes  of  defendant  In  charge 
of  said  tndn  infwmed  j^alntlff  tbat  cattle 
were  down  In  front  part  of  train,  and  tbat 
plaintiff  bad  better  go  forward  and  get  them 
op;  that  he  was  In  danger  of  losing  said  cat- 
tle unless  be  got  them  up;  that  plaintiff  bad 
DO  knowledge  of  said  trestle  or  the  said  em- 
bankment; plaintiff  started  forward,  and,  as 
tbe  surface  of  tbe  ground  was  smooth  at  the 
Idaee  where  he  got  out  of  tbe  caboose,  he  sitp- 
posed  and  bad  reason  to  believe  that  the 
same  condition  of  affairs  existed  for  the  en- 
tire length  of  the  train;  tbat  In  going  for^ 
ward,  and  without  fault  upon  his  part,  be 
fell  headlong  down  said  embankment,  a  dis- 
tance of  30  feet,  senrely  and  dangeropaly  In- 
juring blnueK.  The  Houston  &  Texas  Cen- 
tral Railroad  Company  answered  by  general 
demurrer,  and  special  exceptions  and  genial 
dotlal,  and  by  special  answer  and  plea,  to 
tbe  effect  tbat  plaintiff  went  forward  without 
tbe  knowledge  of  defendant,  or  any  of  Its 
employee,  and  that  bis  Injuries,  if  any,  were 
caused  solely  and  alone  by  plalntlfTs  want  of 
care  In  tbe  premises.  Trial  was  bad  on  June 
6^  1900,  and  verdict  rendered  for  the  plain- 
tiff In  tibe  sum  of  $050,  and  the  d^endant 
has  appealed. 

The  evidence  of  Mr.  H.  Holland  was  to  tbe 
effect  tbat  Ibe  Injury  occurred  on  the  line  at 
the  Ft.  Worth  &  New  Orleans  Railroad  Com- 
pany, and  that  he  was  vice  president  and 
manager  of  that  company,  and  there  was  no 
evidence  contradicting  this  statemmt  or  in 
*  any  other  way  estaMlshing  that  the  Injury 
was  caused  at  a  place  or  on  any  railroad  own- 
ed or  controlled  or  operated  by  the  ai^l- 
lant.  Tbe  only  evidence  tending  to  establlA 


such  fact  was  by  tbe  appiAlee,  who  stated: 
.  '*We  shlpited  the  cattle  from  Bellevue  to  Cal- 
vert I  bad  a  pass  on  tbe  road  over  the  Ft 
Worth  St  Denver  to  Ft  Worth,  and  then 
over  tbe  Hous^  &  Texas  Central  to  Cal- 
vert In  going  over  tbe  Central,  tbe  train 
was  heavier  loaded.  We  left  Ft  Worth  at 
half  past  9  o'clock.  We  got  twelve  miles 
this  side  of  Waxahachle  at  S  o'dock  In  tbe 
morning,"  when  the  accident  and  Injury  oc- 
curred upon  which  tbe  suit  Ib  based. 

Tbe  record  fidls  to  disclose  any  liability  on 
13ie  part  of  appellant  As  far  as  the  evi- 
dence goes.  It  proves  tbat  the  Injury  occur- 
red on  a  road  of  a  dlffer«it  name,  and  It  is 
not  shown  that  the  appellant  was  either  tbe 
owner  or  lessee  of  said  road,  or  was  operat- 
ing or  controlling  it,  or  was  In  any  manner 
connected  therewith.  Tbe  l^slatnre  In 
1898  passed  an  act  empowering  aiul  authoris- 
ing tbe  aiwellant  to  purchase  the  Ft  WorOi 
&  New  Orleans  Railroad,  and  In  case  of  sudi 
purchase  to  file  tbe  agreement  of  sale  with 
the  secretary  of  state  (Qen.  Utws  1899,  p. 
21^,  but  tiwre  Is  no  evidence  before  us  tbat 
such  a  purchase  was  ever  consummated. 
Tbe  vedal  Instruction  to  tbe  Jury  to  find  for 
appellant  should  therefore  have  been  given, 
and  for  the  error  in  refusing  to  give  the 
same  tiie  Jn^ment  to  reversed. 

We  are  asked  to  render  the  Judgment  here, 
but  we  think  from  tbe  evidence  in  the  record 
that  in  all  probaUIlty  this  branch  of  the 
case  was  not  fully  developed,  and  we,  there- 
fore, in  the  exerdse  of  tflie  diBcretl<m  vested 
in  us,  OTder  that  the  cause  be  remanded  for 
a  new  trial 


NOBLE  V.  WILDER 
^art  of  Qvil  Appeals  of  Texas.  Feb.  28, 
1901.) 

BREACH    OP   CONTRACT— MEASURE   OP  DAM- 
AO  B  S— IN  STRUC  TI 0  N  S . 

1.  In  an  action  for  breach  of  contract  the 
court  charged  that  if  ^he  jury  found  that  de- 
fendant had  a  lease  on  the  building  in  contro- 
versy, and  In  consideration  of  the  payment  of 
|2S0  he  relinqaisbed  his  claim  and  intereet 
under  tbe  lease  to  the  plaintiff,  and  that  the 
subletting  was  agreed  to  by  tbe  owner  of  the 
building,  and  that  the  defendant  broke  the  con- 
tract, and  in  violation  thereof  assumed  posses- 
sion and  control  of  the  building,  they  should 
find  tbe  sum  of  |250  as  damages  for  the  plain- 
tiff uulesa  they  found  farther  that  he  had  aban- 
doned bis  Interest  in  the  bailding,  in  which  case 
they  should  Rnd  for  the  defendant  Beld,  that 
the  instruction  was  erroneous,  since,  the 
amonnt  of  damages  not  having  been  agreed  on 
by  the  parties  In  tbe  contract  or  otherwise,  the 
amonnt  thereof  should  have  been  left  to  the 

§^In  an  action  for  1x«ach  of  contract  tbe 
court  charged  that  If  tbe  Jury  found  tbat  tbe 
defendant  in  consideration  of  $250,  relinquish- 
ed his  interest  in  a  lease  of  tbe  building  in 
question  to  tbe  plaintiff,  and  agreed  that  he 
woiUd  not  resume  business  in  tbe  building  dur 
ing  the  year  1900,  and  tbat  he  violated  tbe 
contract  and  resumed  business  in  the  building, 
they  should  find  for  the  plaintiff,  as  damages 
additional  to  the  sum  paid  by  him  tor  defend- 
ant's rights  under  tbe  lease,  sudi  amount  ai 
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tk«  •rldfflice  dunrcd  dcCHidftiit  kad  recalTed 
u  preQta,  it  any,  aioce  the  time  be  resamed 
posseBsioD  of  the  pcemisee,  not  to  exceed  the 
amotuit  for  sncfa  damage  songfat  to  be  recorer- 
ed.  BHd,  that  the  instnactioa  was  erroacens, 
111  flxiBK  the  amoaat  of  consettoeDtlal  damaseo, 
•iuce  the  damasea,  if  auj»  wonld  be  the  loaa 
austaiaed  bj  the  ploiatUf,  and  not  tlie  profita 
made  1)7  the  d^eodant. 

Appeal  from  district  coort,  Parker  county; 
D.  M.  Alexander,  Special  Judge. 

Action  by  George  Wilder  against  D.  C. 
Noble  Cor  breach  of  contract  From  a  Judg- 
ment In  CaTor  of  plalntUf,  defiendant  appeals. 
Reversed. 

Marttn  &  Uartm  and  O.  A.  McOaU,  for  ap- 
pcUant.  J.  M.  Ricbuds  ud  B.  U  Stumls. 
for  appeUoe. 

HtTNTEB.  J.  We  adopt  tin  Btatemrat  of 
this  case  made  by  ttao  coonty  Jnd^  In  U> 
charge  to  the  Jarj,  wtalcb  is  ai  fcdtowa: 
tUa  eaM  the  plalntUC,  George  Wilder,  mm 
the  dafondant,  I>.  Q.  Noble,  alleging  that  he 
paid  ta  defendant  the  mm  of  In  con- 
sldcratloD  of  the  tranafer  and  nUnqnlahnient 
to  blm  of  all  of  d^cndanl^a  ti^t  and  IntereM 
In  the  laaae  of  a  certain  etote  building  tar 
the  year  IMKH  which  contract,  he  aUe^ea, 
was  i^rored  or  aequteeccd  In  the  owmt 
of  the  baUdli«»  W.  R.  Woodbooae.  Plaintiff 
further  aUecce  that  defendant  has  breached 
his  contract,  whereby  be  has  been  damaged 
in  tbe  som  of  ¥260.  He  fnrtber  aUeges  that 
defendant  agreed.  In  conaideratloD  tor  said 
926ft,  that  be  vould  not  sell  groceries  In  said 
boUdlnc  dartng  tbe  year  1900^  and  aUeges 
that.  In  Tlolatlon  of  said  contract,  defendant 
on  or  abont  Febroary  2A,  1900,  took  posses- 
sion of  said  building,  and  has  since  said  time 
been  selling  groceries  in  said  building,  and 
drawn  plalntHTs  trade,  whereby  he  has  been 
damaged  |100  per  month,  agigregatlng  |50O. 
Defendant  denies  pUlntlfTs  allegations,  and 
alleges  that,  M  ^Intlff  ever  bad  any  ri^t  to 
said  house,  that  he  Toluntarfly  abandoned  It, 
and  farther  that.  If  plaintiff  ever  had  any 
leaae  to  said  hoose,  that  saM  bnUdlng  was 
destroyed- by  fire  on  January  7. 1900,  whereby 
said  lease  contract  was  terminated.**  Tbe 
evidence  tended  to  estabUah  tbe  centract  as  al- 
leged by  the  appellee,  and  tbe  breach  thereof; 
and  the  evidence  of  the  amount  of  damages 
"waa  conflicting  and  uncertain,  but  uncontra- 
dicted as  to  the  amotrnt  paid  to  NoUe  by 
Wilder  as  a  conEFlderatlon  for  the  agreement 
to  vacate  the  premises  and  for  a  transfer  of 
the  lease  thereon.  Verdict  and  Judgment 
went  for  the  plaintiff  below,  and  the  defend- 
ant has  appealed  to  this  court. 

On  the  trial  the  court  charged  the  Jury  as 
follows:  "(3)  Now,  if  you  believe  and  find 
from  tbe  evidence  that  d^endant  or  defend- 
ant, with  others,  had  a  lease  on  the  building 
In  controversy  for  tbe  year  1800,  and  that. 


la  eonsMemtkm  of  the  payment  by  plaintiff 
of  1290  for  hlnuelf  and  others,  be  celfn- 
qntthed  bis  dalm  and  Interest  In  said  lease 
cotttmet.  and  agreed  to  sarrender  posseartoo 
of  said  baUding  to  plaintiff,  WUder.  foe  the 
year  190a  whleb  stfblettlnc  was  agreed  to  or 
acquiesced  In  by  W.  S.  Woodbouae;  Ike  own- 
er of  the  btdlding,  and  yon  fnrtber  find  from 
Oie  evidence  that  defendant.  Noble,  has 
breacbed  said  contract,  and.  In  violation 
thereof,  assumed  possession  and  control  of 
aald  building,  yon  wUl  Bad  for  ^Intlff.  as 
damage^  tbe  anm  of  $230,  uqpon  tbie  i^iaae  at 
the  case,  unless  yon  should  farther  find  from 
the  errldmoe  Out  plaintiff  had  abandoned  bia 
dalm  or  Intoreat  said  bnlldlng;  and  In  tbis 
connection  yon  are  charged  that  plaintiff 
wonld  not  of  neceeslty  have  to  oecq^y  saM 
building  as  a  grocery  store,  bnt  anch  aban- 
donment mnat  have  been  an  abandonment  of 
all  ptstntltt  Wilder^  dafan  to  the  leaae  of  mJA 
building.  Should  3rou  find  from  the  oridenee 
that  plaintiff,  WUder,  tad  ao  abandoned  Ua 
ckabu  to  the  said  lease  contract  and  bad  no 
tntentloD  of  furthor  nelng  or  didmliv  said 
hease  for  the  year  lOeo,  then,  that  evrnt. 
yon  wUl  find  fOr  defendant.  Noble.  (4) 
Ettiould  yon  fnrtber  find  from  ttie  evidence 
that  at  the  time  of  making  saM  coitmct  witb 
Wilder,  If  you  And  such  contract  existed.  No- 
ble agreed,  as  part  of  tbe  conslderatton  for 
aaM  92B0i  that  be  wooM  not  resume  burtnees 
In  said  hooae  during  the  year  1000;  and  yon 
farther  find  that  Noble  violated  said  contract 
and  resumed  bnalneaa  in  said  building,  then 
yon  wm  And  Cor  plaintiff,  as  additional  dam- 
ages, such  amennt  as  the  evidence  may  show 
defendant  NoMO  bas  received  as  profits.  If 
any.  since  Febmary  as,  1900^  not  to  exceed 
the  aaiomit  sought  to  be  so  recovered." 

Error  la  assigned  to  paragraph  8  of  said 
charge,  and  we  think  It  must  be  sostalned. 
The  action  ts  one  to  recover  damage  for  tbe 
breadi  of  a  contract  on  tbe  part  o<  Noble  to 
snrrender  the  etMehouee  and  premises  to 
Wilder,  and  not  ts  do  bnslnesa  therein  during 
the  year  1900,  and  tbe  amount  of  damages 
was  Dot  agreed  upon  or  otherwise  liquidated 
\ij  the  parties  In  the  contract  or  otherwise: 
benee  the  amount,  thereof  should  have  been 
left  te  the  Jury  under  tbe  allegations  and  evi- 
dence. 

The  fourth  paragraph  Is  errooeoiia  fthough 
no  error  Is  assigned  thereon)  Id  fixing  the 
amount  of  consequential  damages  which 
might  be  recovered  1^  Wilder  at  the  amoimr 
of  the  profits  NoUe  made  tn  the  business  he 
can-led  on  In  the  bouse  during  the  year  190O. 
We  tbink,  on  this  phase  of  the  case,  the 
danngea.  If  any.  would  be  the  loss  sustained 
by  Wilder,  not  the  profits  made  by  NoMe. 
Few  13»  error  In  the  third  paragraph  of  tbe 
charge,  the  Judgment  Is  reversed  and  tbe 
cause  remanded. 
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WamffiR  UNION  "S^L.  00.  T.  BK3B. 
(Omrt  of  OItII  Appeah  vf  Texu.  March  IS, 

1901.) 

TSI^aRAFEIS  AND  TBI/KP RON BS—rA1  LURE  TO 
DBUVBR  lUUSAOO-^UDOMBNT  SUSTAJ.NBD. 
Where,  In  an  actioa  for  failure  to  deliver 
a  telegram  auDouncinff  the  death  of  plaiatifTa 
dat^ter,  the  Tacts  showed  tb«  defendant's 
ncKlifeiicA  Itt  the  itii^rj,  aad  that  tbe  plaintiff 
would  and  could  have  been  preaeot  at  bis 
dausbter'a  funeral  if  the  meaaage  bad  been  de- 
liTered  promptir,  a  judgment  oi  |T90  In  favor 
itf  ptaintiff  vill  be  misutaMd. 

Appeal  Yron  dlsfcrlct  contt^  AuuiIb  county; 
E.  S.  Cbtaiiben,  Jndge. 

Action  John  Bice  vc^hut  the  Wcsterti 
XJiOoa  'StAega.^  Oonn^any.  Frhd  a  jtidg- 
mcnt  In  iBvor  of  pUUsUff,  Mendant  sppeata. 
Affinned- 

Wllkins,  VInflon  &  Batsell  and  Geo.  H. 
Pearons,  Tor  appellant  J.  C.  Meade  and  Ta^ 
lor  &  McGrad7.  for  appellee;. 

FISmiR,  a  J.  This  suit  ma  imUMM  tn 
tte  dutflct  oonrt  ot  raauln  eovn^  on  No- 
Tooftwr  i,  UM,  fey  9ohn  Mee  against  tbe 
WeaCcm  WAva  Tetograph  Oompmy.  for  dam- 
ages tn  tba  sun  «t  for  mental  suffer- 
ing  claJaed  .to  have  baoa  anstalned  by  tatm 
on  aeooaat  ot  Uie  aUoged  aegt^ence  of  the 
dgftnaaat  canpany  in  transmitting  and  de- 
llrerlns  a  aertaln  telegraphic  measage  filed 
In  the  d^ndanf  8  office  at  Kltmdlke,  Tex., 
on  August  22,  1898,  addmsed  to  S.  B.  Bob- 
ecta,  Tfflmiani.  Tuas,  xeadliv,  "Tiigfa  la 
dead,  send  Mr.  Btce  word."  idgned.  "W.  B. 
Adair,"  whereby  plaintiff  wae  prerented 
tmm  atlMaffc^g  ttat  tonesal  of  tala  daugtater, 
who  was  tbe  Tlzgla  mentloined  tai  tbe  nua- 
saga.  Tin  daCeadant  amwered  ^  gcnuHl 
demmrec  and  geneeal  diralgl  The  oaae  was 
tried  beflon  a  Jwy  on  Wbtoatf  98,  UOa  wsd 
rcouttsd  In  a  vuHlct  and  Judgment  for  platn- 
tlff  for  fica  The  caeta  in  tbe  record  are 
labeta^lally  fai  aeeovd  wltti  those  lAeaded  by 
the  plaintiff;  and  w«  and  tiat  tbe  evidence 
la  snfltelent  to  anpport  tifee  jadgment  of  tbe 
trial  eonrt  and  tbat  tbe  appellant  was  gollty 
of  negUgeoee  In  falttng  to  prampfly  deliver 
the  iiilagism.  and  tbat,  H  It  had  been  prompt- 
ly deliTeted  to  the  party  to  irbom  It  waa 
■ddreaaed,  the  aneUee  conld  and  would  have 
beea  present  at  tbe  funeral  of  his  daaghter. 

We  cannot  agree  with  the  appellant  in  Its 
Ontt  assignment  of  wror.  Tbe  teotlmooy 
there  complained  of  waa  admlsalble. 

If  It  eotfkl  be  conceded  that  ttie  remarks  of 
codnad  cnuplained  eC  In  the  secwd  and  third 
amlgBmcuts  of  eivor  were  Improper.  w«  do 
not  tblnk  they  were  of  sach  a  neprebenslMe 
etaanictar  aa  would  require  a  reversal  of  the 
JadgauDt. 

In  dlspoalng  <a  tbe  fourth  and  flftih  aaalgn- 
nenta  af  error,  we  take  occaalon  to  say  that 
the  avldence  on  tbe  principal  questions  rais- 
ed In  the  cnae,  aa  well  aa  tbe  amount  of  tbe 
verdict,  la  anfielent  to  ai^iport  the  Judgment 
We  find  no  errw  In  the  record,  and  tbe  Judg^ 
meat  is  aflltmad.  Affirand. 


MISfiOtTRI.  K.  &  T.  BT.  CO.  OF  TBXA3  v. 
BALL. 

(Osort  of  Civil  Appeals  of  Tbxas.   Mardi  S. 
IWl.) 

aPPBAL-ASSiaNMENT  BRROR—ACTIOH 
AQMNST  CARRIER-BREACH  OT 
CONTRACT— DAUAQES. 

1.  An  objection  that  the  verdict  is  contrary 
to  tbe  evidence,  when  not  apecrfically  raised 
by  motion  for  new  trial,  cannot  be  made  the 
baalB  of  an  asaignmeDt  of  error. 

2.  Where  comiilaint  alieges  Uiat  plaintiffa 
wife,  being  a  white  woman,  waa  refused  per- 
Brisaion  to  ride  in  tbe  ear  for  white  people,  and 
forced  to  tide  ia  the  neero  coach,  evidence  that 
when  plaintiff  placed  hM  wife  and  children  in 
tbe  oeero  coacb,  and  found  tbey  wwe  in  the 
wrong  coach,  be  had  nt>  time  to  cbauge  tbem, 
and  his  wife  requested  the  conductor  to  find 
them  eeate  in  anotliw  car,  and  he  failed  to 
do  BO.  whereby  ebe  waa  oompelled  to  lenain  in 
the  neno  coacb,  did  not  constitute  a  variance, 
as  eucu  compulsion  amounted  to  a  retnsal  to 
allow  ber  to  ride  in  tlie  car  for  white  people. 

8.  Where  a  carrier  oooipelled  a  white  woman 
to  ride  In  a  negro  coacb,  it  violated  its  con- 
tract, .  and'  for  sndi  breadi  Is  liable  for  the 
OMBtal  pain  and  humiliatloja  enffered  aa  the  di- 
rect result  of  the  breach,  thoagh  vnaccempa- 
aied  by  pbysical  injury. 

4.  Damages  for  tbe  humiliation  caused  by 
profane  language  used  'by  tbe  negroes  in  the 
presence  of  plaintifPs  wifo  cannot  be  recov- 
erable, where  it  Is  not  shown  tbat  tbe  Duocoa- 
duct  of  the  negroes  was  known  to  tbe  carrier's 
conductor. 

5.  Verdict  for  $1,000  damages  for  compelling 
plaintiffs  wife,  a  wtiite  woisan.  to  ride  in  the 
negro  coach  for  00  miles,  ia  azcBHive. 

\eill,  J.,  dissenting. 

Appeal  from  district  eeurt  Dallas  county; 
Elchard  Uoxgon,  Jadgfc 

Action  by  Edwin  Ball  against  the  UiOBOorl, 
Kansas  &  Texas  Railway  Company  itf  Texas. 
Judgment  for  plaiDtiff.  Defendant  appeals. 
Affirmed  on  conditlona. 

T.  8.  MlUer  and  Marshall  &  Tbomai,  for 
anwUBnt  T.  B.  Cwm  and  Monmey  ft  Love, 
for  appellee. 

NBILL,  3.  This  suit  was  brought  by  ISte 
mveliee,  Bdwln  Ball,  to  recover  from  appel- 
Isat  actaal  and  e»mplary  damages  alleged 
to  bave  been  sustained  by  the  former  by  ibe 
beatment  of  the  railway  company  to  plain- 
tiff's wife,  A.  P.  Ban,  while  a  passenger  on 
one  of  Its  trains.  The  fiHlowIng  are  the  al- 
legations In  appellee's  petition  npon  which  he 
seeks  to  bold  the  appellant  liable:  "Tbat  said 
A  P.  Ball  was  and  Is  a  respectable  white 
woman;  that,  in  violation  of  the  law  and  of 
Ha  eald  contract  said  defendant  company 
refosed  the  said  A.  P.  Ball  and  (ftHdren  per- 
mission to  ride  iB  a  car  provided  for  white 
pvBopIe,  and  forced  her  to  rMe  from  Dallas 
to  Hlllahoro,  in  Hill  county,  a  distance  of 
about  sIxty-Blx  miles.  In  a  car  provided  for 
n^Toes,  which  car  contained  a  number  of 
n^roes,  who  during  the  whole  trip,  on  said 
Sd  day  of  January,  were  drinklug  bod»  kind 
of  intoxicating  liquor,  using  loud  and  rulgar 
language,  makli^  offensive  remarks  concem- 
Utg  plabiturs  said  wife,  and  using  unseemly 
familiarities  with  each  other,  and  frequently 
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addressing  Insulting  remarks  to  her,  to  her. 
great  azmoyance  and  discomfort;  that,  hy 
reasMi  of  said  conduct,  the  said  A.  P.  Ball 
waa  greatly  pained,  wounded,  and  Injured  In 
body  and  mind,  to  her  damage  and  Injury 
Id  the  sum  of  Ave  thousand  dollars  actual 
damages,  wherefore  plaintiff  prays  for  pro- 
cess for  Judgment  for  five  thousand  actual 
and  for  one  thousand  dollars  exemplary  dam- 
ages; that  defendant  had,  in  utter  violation 
and  reckless  neglect  of  its  puUlc  du^,  been 
running  coaches  containing  disorderly  people 
between  Dallas  and  HlllBboro,  Texas,  ever 
since  the  1st  day  of  November,  1885;  that 
during  said  time  defendant  failed  and  refused 
to  provide  for  the  preservation  of  good  order 
in  said  coaches;  that  during  all  of  said  time 
the  defendant  was  in  the  habit  of  placing  re> 
spectable  white  ladies  In  said  disorderly 
coaches,  and  subjecting  them  to  the  insults 
and  annoyance  of  their  disorderly  occupants." 
The  appellant  answered  by  a  general  denial, 
and  specially  pleaded  that.  If  appellee's  wife 
rode  In  a  coach  provided  for  negroes  with 
colored  i)asBengerB,  she  did  so  from  her  own 
choice,  and  was  not  compelled  to  do  so  by 
appellant  or  any  of  Its  agents;  and  by  plead- 
ing the  statute  of  limitations  of  two  years. 
In  averring  that  more  than  that  period  had 
elapsed  from  the  time  of  the  Injury  until  the 
issuance  and  service  of  the  citation.  The 
case  was  tried  without  a  Jury,  and  Judgment 
rendered  in  favor  of  appellee  for  fl,000,  from 
which  it  has  appealed. 

The  undisputed  facta  are  that  on  the  3d 
day  of  January,  1888,  appellee  purchased 
tickets  for  his  wife  and  three  children,  who 
are  white  ];>eople,  entitling  them  to  flrst- 
class  passages,  In  cars  provided  for  their 
race,  over  appeUant's  line  of  road  from  the 
city  of  Dallas  to  Oalvestra.  After  purchas- 
ing the  tickets,  be  accompanied  his  wife  and 
children  on  the  train,  and  having  carried 
them  on  the  coach  running  to  their  destlna- 
tioa,  and  falling,  on  account  of  that  car  be- 
ing too  crowded,  to  procure  seats  for  them, 
appellee  was  told  by  appellant's  conductor 
that  they  would  have  to  go  in  the  f<»warcl 
cars.  He  then  went  forward  with  his  wife 
and  children  into  the  other  cars,  but  waa  una- 
ble to  find  seats  for  them.  In  his  efforts  to 
find  room  to  seat  his  wife  and  children,  he 
continued  forward  until  they  entered  the 
coach  designed  for  negroes.  He  did  not  ob- 
serve that  it  was  the  car  provided  for  col- 
ored people  until  he  got  Inside  with  his  wife 
and  children.  Then  the  train  started,  and. 
net  having  time  to  remove  them  from  that 
car  and  leave  the  train  with  safety,  he  told 
his  wife,  as  soon  as  the  conductor  came  in, 
to  have  him  change  her  and  the  children  to 
another  car,  and,  leaving  them,  he  got  off 
the  train.  Shortly  afterwards  the  conductor 
came  in  the  car,  and  appellee's  wife  told  him 
she  did  not  want  to  ride  in  the  car  for 
negroes,  and  he  promised  her  that  he  would 
come  in  and  move  her  and  her  children  into 
another  car  when  they  reached  the  next  sta- 


tion. Having  failed  to  move  her  and  fbe 
children  when  the  train  arrived  at  the  next 
station,  as  he  had  promised,  ^fae  again  asked 
the  conductor  to  change  her  to  another  car, 
which  he  promised  to  do  at  the  next  stop- 
ping place.  After  this  she  never  saw  the 
conductor  any  more  nntil  the  train  reached 
Hillsboro.  She  also  told  an>ellant's  porter 
two  or  three  times  that  she  wanted  to  get 
into  a .  car  for  white  people,  and  did  not 
want  to  ride  In  tiie  negroes'  car.  The  porter 
also  promised  to  assist  her  and  the  children 
In  getting  Into  another  car.  But  he,  like  the 
conductor,  failed  to  render  the  promised  as- 
sistance. She  was  afraid  to  attempt  to  go 
from  one  car  to  another  with  her  IJttle  chil- 
dren while  the  train  was  in  motion,  without 
assistance,  and  so  informed  the  conductor 
and  porter.  There  were  a  good  many  stop- 
ping places  between  Dallas  and  Hillsboro. 
She  remained  in  the  negroes'  car  until  the 
train  arrived  at  Hillsboro,  where  all  the  pas- 
sengers were  required  and  ottered  an  oppor- 
tunity to  change  cars,  ^ere  were  a  good 
many  negroes  in  the  car  while  appellee's  wife 
waa  in  there,  some  of  whom  were  smoking 
and  using  profane  language.  Mrs.  Ball  was 
rendered  very  uncomfortable,  and  was  much 
humiliated  by  being  thns  compelled  to  ride 
in  said  car,  and  by  the  conduct  of  the  nesroes 
In  then. 

Conclusions  of  Law. 

1.  It  is  contended  by  the  i^tpellant  that 
there  Is  a  variance  between  the  allegations 
In  appellee's  iwtitlon  and  the  proof  ottered 
on  the  trial,  In  that  he  alleged  his  wife  was 
refused  permission  to  ride  in  the  car  for  white 
people,  and  forced  to  ride  In  the  negro  coach, 
while  the  proof  only  shows  that  appellant's 
conductor  failed  to  assist  his  wife  to  change 
from  the  colored  coach  to  the  one  provided 
tor  white  people.  In  our  opinion,  tt  Is  a  suf- 
ficient answer  to  this  contention  to  say  that 
it  was  not  raised  by  appellant  In  the  court 
below  by  its  motion  for  a  new  trial.  The 
rule  Is  that  an  objection  that  the  verdict  is 
contrary  to  the  evidence,  when  not  specISc- 
ally  called  to  the  attention  of  the  court  by 
motion  for  a  new  trial,  will  be  deemed  as 
waived,  and  cannot  be  made  the  basis  of  an 
assignment  of  error  on  appeal.  Jacobs  v. 
Hawkins,  63  Tex.  4;  City  of  Ysleta  v.  Bab- 
bett  (Tel.  Civ.  App.)  28  S.  W.  702;  Clark  v. 
Pearce,  80  Tex.  160,  16  S.  W.  787.  It,  how- 
ever, the  question  were  pn^rly  faised,  we 
would  not  be  prepared  to  say  that  the  proof 
is  not  reasonably  sufficient  to  establish  the 
substance  of  the  Issue  raised  by  the  plead- 
ings. The  coaches  provided  for  whites  were 
so  crowded  that  appellee  could  not  find  seats 
for  his  wife  and  children  In  them.  In  his 
effort  to  find  such  accommodations  as  waa 
appellant's  doty  to  provide  for  its  passen- 
gers, appellee  carried  his  wife  and  children 
In  the  negroes'  car.  When  he  found  they 
were  In  the  wrong  coach,  he  did  not  have 
time  to  change  them  and  get  off  ttw  train 
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with  safety.  He  relied  upon  Its  conductor's 
finding  Beats  for  ttaem  and  changing  them 
to  a  car  provided  for  white  passengers.  This 
was.  without  being  requested,  the  conductor's 
duty.  This  duty,  though  requested  by  appel- 
lee's wife,  he  failed  to  perform.  Through 
his  failure  to  perform  this  duty,  she  and  her 
children  were  compelled  to  remain  In  the 
negro  coach,  nud  such  compulsion  amounted 
to  a  refusal  to  allow  them  to  ride  In  a  car 
provided  tor  white  people. 

2.  Again,  it  Is  contended  that  the  Judg- 
ment Is  not  supported  hy  the  evidence,  he- 
cause  it  Is  not  shown  that  appttliee's  wife 
sustained  any  damages  by  reason  of  having 
to  ride  In  the  negro  car.  The  proposition 
advanced  to  support  this  contention  is  that 
damages  are  not  recoverable  for  mental  dis- 
tress or  humiliation  unaccompanied  with 
physical  pain  or  sufiTerlng.  In  not  seating 
appellee's  wife  and  children  in  a  coach  pro- 
vided for  white  people,  and  compelling  them, 
ou  tliat  account,  to  ride  in  the  negro  car,  ap- 
pellant violated  Its  contract,  and  failed  to 
discharge  Its  duty  as  a  common  carrier,  and 
for  the  breach  of  contract  and  neglect  of  dutj 
Is  liable  for  such  damages  as  It  ought  to  tiave 
reasonably  anticipated  would  flow  therefrom. 
That  damages  for  mental  pain,  anxiety,  dis- 
tress, or  humiliation  suffered,  if  the  direct 
result  of  appellant's  fiiilnre  or  neglect  to 
perform  Its  duty,  may  be  recovered,  though 
unaccompanied  with  physical  Injury,  pain,  or 
suCrerlng,  is  now  too  well  settled  In  this 
state  to  admit  of  question.  Railway  Co.  v. 
Armstrong,  93  Tex.  31,  51  S.  W.  835,  and  au- 
thorities cited:  Railway  Co.  v.  Perkins  (Tex. 
civ.  App.)  52  S.  W.  124.  To  withhold  from 
a  white  lady  the  right  to  ride  In  a  coach 
such  as  the  law  requires  to  be  provided  for 
her  race,  and  to  compel  her  and  her  children 
to  ride  In  one  occupied  by  negroes,  for  whom, 
under  the  law,  it  was  provided  exclusively, 
constitute  such  a  violation  of  law  and  breach 
of  duty  as  render  a  common  carrier  of  passen- 
gers liable  in  damages  for  sadii  discomfort  and 
bnmiHatlon  as  are  proximately  caused  from 
such  breach  of  duty. 

3.  The  majority  of  the  court  Is  of  the  opin- 
ion that  damages  for  such  humiliation  as  was 
caused  by  profane  language  used  by  the  ne- 
groes In  the  presence  of  appellee's  wife  axe 
not.  under  the  facts  In  this  case,  recoverable, 
because  it  is  not  shown  that  such  miscon- 
duct of  the  negroes  was  called  to  the  atten- 
tion of  or  known  to  appellant's  conductor.  It 
being  such  as  could  not  have  been  reasonably 
anticipated  by  the  appellant  or  its  servants 
in  control  of  the  train.  The  writer,  however. 
Is  of  the  opinion  tha^  as  the  act  of  appel- 
lant In  compelling  appellee's  wife  to  remain 
In  the  negro  coach  was  a  violation  of  the 
law.  It  is  liable  for  all  the  consequences  of 
SQcli  violation,  whether  It  conid  have  reasona- 
bly foreseen  them  or  not. 

4.  There  are  no  facts  In  the  record  which 


tend  to  aspport  appellantfs  flea  of  limita- 
tions. 

5.  The  court  Is  of  the  opinion  that  the 
Judgment  Is  grossly  excessive,  and  that  a 
Judgment  for  $100  wlU  be  full  compensation 
for  all  the  damages  sustained.  Therefore, 
If  appellee  will,  within  12  days  from  this 
date,  enter  In  this  court  a  remittitur  of  ¥900, 
the  Judgment  will  be  affirmed;  otherwise. 
It  will  be  reversed,  and  the  cause  remanded. 


BRENCK  V.  EASTERN  MFG.  00. 

(Court  of  Civil  Appeals  of  Texas.   March  13, 
lOd.) 

SALE)— BVIDSNGE— ADMISSIBIUTT  07  COL- 
t^TBRAL  AGREEMENTS. 
A  provision  in  a  contract  of  sale  that  it 
should  not  be  affected  by  any  parol  agreement 
has  DO  application  to  a  collateral  written  agree- 
ment stating  the  terms  under  which  the  goods 
were  sold,  and  signed  by  the  salesman  of  one 
of  the  parties,  since  it  Is  a  part  of  the  contract. 

Appeal  from  Robertson  county  court;  Tom 
M.  Taylor.  Judge. 

Action  by  M.  C.  Brenck  against  the  Eastern 
Manufacturing  Company.  From  a  Judgment 
In  favor  of  defendant,  plaintiff  aK>«l>>  Re- 
versed. 

J.  Felton  Lane,  for  appellant 

FISHER,  G.  J.  We  are  of  the  opinion  that 
the  court  erred  In  the  ruling  complained  of 
In  appellant's  first  assignment  of  error.  The 
written  agreement  offered  In  evidence  by  the 
appellant,  signed  by  the  salesman,  Calloway, 
was  a  part  of  the  contract  of  purchase;  and 
the  court  should  have  admitted  It  upon  the 
issue  of  failure  of  consideration,  or  breach 
of  the  contract  concerning  the  sale  of  the 
goods.  The  Instrument  signed  ai^ilant 
did  not  deny  the  power  of  the  agent  to  enter 
Into  an  additional  written  contract  stating 
the  terms  under  which  the  goods  were  sold. 
There  Is  an  expression  In  the  contract  signed 
by  the  appellant  to  the  effect  that  It  should 
not  be  affected  or  controlled  by  any  parol  or 
verbal  agreement,  but  that  provision  has  no 
application  to  the  paper  offered  In  evidence 
as  signed  by  the  salesman,' Calloway;  for  it 
was  In  writing,  and,  under  the  facts  and  dr- 
cumstances,  became  a  part  of  the  entire  con- 
tract. 

The  weight  of  the  teetlmony  seems  to  be 
consistent  with  the  contention  of  appellant 
as  urged  In  his  second  assignment  of  error; 
but,  however,  as  to  the  question  there  raised, 
as  well  as  that  presented  in  the  third  assign- 
ment of  error,  we  express  no  opinlcm,  in  view 
of  the  fact  that  the  case  will  upon  facts 
be  tried  again. 

For  the  error  of  the  court  as  complained  of 
in  the  first  assignment  of  enac,  the  Judg- 
ment will  be  reversed,  and  the  cause  remand* 
ed.   Reversed  and  remanded. 
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BOWERMAN  t.  POPE  et  al. 
(Court  of  CStU  Appeals  of  Texas.  Jan.  2G, 
1901.) 

SCHOOL  LANDS  —  APPRAISEMBNT  —  APPLICA- 
TION TO  PURCHASE— SUFPIC1ENGT~A WARD- 
VALIDITY— DIRECTION  OP  VBRDICT— ERROR. 

1.  PiaiDtiff  filed  an  application  to  purchase 
a  certain  tract  of  school  land  in  H.  county,  on 
ATiffaBt  20,  1897,  and  the  land  was  awarded  to 
him  on  August  21st.  HHd,  that  the  fact  that  ' 
the  commisiiioQer  of  the  general  land  office  on 
August  27,  181J7,  approred  a  reappraisement  at 
$1  per  acre  of  all  school  lands  in  H.  county, 
"which  appeared  on  the  market,"  did  not  con- 
stitute a  reappraisemeut  of  the  Jand  awarded 
plaintiff,  since  it  was  not  on  ^e  market  on 
August  2Tth. 

2.  Where  school  land  had  been  appraised  at 
$2  per  acre,  an  application  bj  plaintiff  to  pur- 
chase it  at  $lJiO  per  acre  conferred  no  right  on 
plaintiff  to  an  award  of  the  land. 

3.  Where  school  land  bad  been  appraised  at 
|2  per  acre,  the  fact  that  it  appeared  on  the 
books  of  the  land  office  without  appraisement, 
and  that  it  was  understood  that  land  which 
was  nnappraiRed  was  on  the  maAet  at  $1.50. 
did  not  validate  an  application  to  purchase  It 
at  that  price. 

4.  The  school  land  in  controversy  bad  been 
appraised  at  $2  per  acre  in  October,  1387,  and 
tb^e  was  recorded  in  the  general  lend  office  a 
cortificete  that  it  had  been  reappraised  in  Ao- 
goat,  1807,  at  S1.50.  and  plaintiff  was  subse- 
quently awarded  the  land  under  an  application 
to  purchase  it  for  $1.50  pef  acre,  dated  Septem- 
ber 3,  1897.  Defendant,  an  adverse  claimant, 
contended  that  the  date  In  plaintiCTs  applica- 
tion was  a  forgery.  Held,  that  it  was  error  to 
direct  a  verdict  tor  defendant,  since  the  ques- 
tion of  the  geauineaeas  of  the  date  waa  for  the 
jury. 

Appeal  from  district  court  Hall  coonty; 
O.  A.  Brown,  Judge. 

Action  by  W.  H.  Bowerman  against  R.  O. 
Pop«  and  another.  Fnnn  a  jodgment  In  fa- 
Tor  of  defendants,  ptalntitt  appeals.  Re- 
versed. 

J.  K.  Dnke  and  W.  H.  Pardue,  for  appel- 
lant. H.  B.  Deorer  and  Plemons  A  Veale, 
for  appellees. 

CONNOR,  O.  J.  Tbis  Is  a  Contest  be- 
tween adverse  claimants  of  section  108,  block 
2,  of  public  free  school  lands  In  Hall  connl7, 
snrreyed  by  the  Texas  &  Pacific  Railway 
Company.  Bacb  party  claims  said  section 
as  "addltlonar'  land  to  his  home  section; 
appellant  claiming  the  E.  ^  of  section  100 
as  his  home  or  base  section.  Appellant 
claims  bis  said  home  section  under  two  ap- 
Idlcations  to  purchase,  tme  of  date  August 
20,  1897,  and  one  bearing  date  September  8, 
1807.  On  the  latter  date  appellant  also  ap- 
pears to  have  made  application  to  purchase 
section  108  In  controrersy.  Appellee  Pope 
claims  section  106  as  assignee  of  one  J.  R. 
Gracey,  and  also  hy  Tlrtne  of  an  applica- 
tion to  purchase  the  same  by  him  made  on 
November  22,  189D.  The  E.  ^  of  section  100 
and  section  lOS  were  awarded  to  appellant, 
who  was  plaintiff  below.  After  the  Intro- 
duction of  the  evidence,  the  court  charged 
the  Jury  that  "In  this  cose  you  will  find  and 
say  by  your  verdict  that  the  plaintiff  take 


nothing  by  this  suit."  The  verdict  was  so 
returned,  and  from  the  Judgment  In  appel- 
lees* favor  this  appeal  has  been  prosecuted. 

In  lllnstratlng  the  conclusion  reached  by 
us,  it  will  not  be  necessary  to  consider  tttm 
assignments  in  their  order,  nor,  Indeed,  to 
state  all  ot  the  facts.  We  think  It  snfflcieat 
to  soy  that,  while  appellant's  title  to  his 
home  section  appears  to  be  InsntBdent  In 
so  far  as  d^ndent  on  hi*  application  of  Au- 
gust 20,  1897,  he  nevertheless  shows  appli- 
cation, affidavit,  obligation,  and  payment  in 
regular  form,  bearing  date  September  S. 
1H9T,  whl<4i  IS  prior  la  point  of  time  to  the 
proceedings  under  which  appellees  dalm. 
It  Is  Insisted  that  the  evidence  showH  tbis 
latter  date  to  be  a  forgety,  the  tme  date 
being  erased.  1%e.  evidence  on  this  Issne 
was  sharply  conflicting,  and  the  issue  waa 
evidently  one  for  the  Jury. 

Appellasfs  application  to  purchase  the  E. 
H  of  section  100  on  August  20th  was  Insuffi- 
cient, In  ttiat  the  evidence  shows  that  tbla 
section  had  been  appraised  at  |2  per  acre 
October  29.  1887.  and  we  ttOok  It  dear  no 
reappralsement  was  ever  shown  to  luve  been 
made  prior  to  the  date  of  tbis  application. 
This  application,  the  obligation,  and  payment 
were  made  on  the  basis  of  ^1X0  per  acre. 
An  offer  of  f  1.90  per  acre  for  land  appraised 
at  $2  per  acre  la  hnuffldent  and  did  not 
authorise  an  award.  Bee  Oracy  v.  Hendrix 
(Tex.  9up.)  81  S.  W.  846.  The  tect  that  on 
August  28,  1897,  the  commissioner  of  the 
general  land  office  approved  the  recommen- 
dation of  tbe  commlsaloners  and  coimty 
Jndge  of  Hall  county  classtfytng  the  lands 
described  in  the  list  attached  to  tbe  recom- 
mendation as  dry  grazing  lands,  and  apprais- 
ing them  at  tbe  price  of  (1  per  acre,  cannot 
be  held  to  be  a  reappralsement  of  section 
100.  The  award  under  tbe  application  of 
August  2Dth  was  made  to  appellant  on  Au- 
gust 21.  1897,  and  said  approval  of  the  com- 
missioner of  the  general  land  office  was 
adopted  only  **on  all  of  such  lands  as  ap- 
peared on  the  market"  Tbe  B.  ^  of  sec- 
tion 100  having  been  sold  on  the  2l8t,  as 
stated.  It  therefore  did  not  "appear  on  the 
market";  the  commissioner  having  notiflpd 
the  county  cleric  of  Hall  county.  August  21. 
1807,  of  the  award  to  appellant,  and  direct- 
ing said  county  cleric  to  Insert  the  name  of 
the  purchaser  and  the  date  of  the  sale  on 
ttie  list  of  imsold  land  for  that  county.  Nor 
Is  the  Invalidity  of  appellant's  triplication 
of  August  20th  remedied  by  the  fact  that 
sectinu  100  then  apiwared  upon  tbe  books 
of  the  land  office  without  appraisement,  and 
that  it  was  "understood"  that  all  land  so 
appearing  on  the  books  without  appraise- 
ment waa  on  the  market  at  ^JSO  per  acre.  In 
accordance  with  the  minimum  price  fixed  for 
dry  (^cultural  land  by  the  act  taking  dfect 
August  20,  1897.  Section  lOO,  having  been 
duly  appraised  at  $2  per  acre,  remained  on 
the  market  at  that  price  until  a  reappralse- 
ment had  been  duly  made.  No  auch  effect 
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can  be  slTen  the  met  at  tlM  leglaletnre  men- 
tioned, nor  an  Indefinite  nnderatmndlng,  by 
wliomBoever  entwtalned.  It  follows  that 
the  peremptory  charge  of  the  court  was  cor- 
rect, 90  far  aa  It  related  to  the  title  claimed 
by  appellant  under  Mid  appUoKtion  of  Av- 
sust  20.  laser. 

While  It  ii  not  rery  clear  from  the  record 
tliat  appellant's  home  section  has  tn  fact 
ever  been  reelaaalfied  or  reappraised,  there 
appears  la  the  record  a  certlflcat«  of  the 
coca  ml*  al  oner  of  the  general  land  office  to 
the  elCect  that  section  100  remains  npoa  the 
boolcs  of  that  office  mider  the  dasslflcatlon 
of  dry  grazing  land,  and  appraised  at  fl 
per  acre,  and  that  snch  daaslflcatlon  and 
appratsement  is.  In  effect,  in  that  office. 
Thia,  together  vlth  the  fact  that  appellant 
was  awarded  the  land  here  mentioned  under 
bis  application  bearing  date  September  8, 
IfrOT.  tends  to  show  a  reappralsement.  If 
this  be  true,  and  tf  ai^llant's  snbseqnent 
appllcatlan  to  porchase  the  Bi  %  ot  sectloQ 
100  and  section  106  Id  controversy  Is  prior 
in  time  to  that  of  appellee'  application,  he 
would  be  entitled  to  recover,  other  esaen- 
tialfi  concnrring.  In  tbl»  condition  of  the 
record  the  Issne  of  forgery  appears  probably 
material,  and  Uierefore  should  not  have  been 
takm  away  from  the  Jnry  by  the  Inatractlon 
of  the  conrL  Other  questions  need  not  be 
considered,  bnt  for  the  error  tndtcated  In 
the  peremptory  Instmction  the  Judgment  is 
reremed,  and  cause  remanded  for  a  new 
tzlaL 


XOTBJOY  T.  TOWNSfiND  at  al. 
tOsBTt  of  QtU  Appeals  «(  Texas.   F6h.  M, 
1901.) 

APPKAX*-«T&TSmNT  C»  FACTS-C01fCI.USIOHS 
OP  LAW— LANDLORD  AMD  TBNANT— LBASB 
—PROVISIONS— REPAIRS— EVniENCB. 

1.  Wben  on  appeal  there  is  no  Btatemeot  of 
facts  ta  teat  w  oorrectneH  of  the  court's 
findinas,  they  will  be  accepted  as  estabUsbed  by 
the  testimony. 

2.  Where  in  a  lease  the  lantllora  cootracted 
to  repair  and  keep  the  roof  In  repair,  the  fact 
that  when  the  lease  was  oiade  the  roof  was 
Id  a  defectiTe  condition  did  not  relieve  ■  the 
landlord  from  llablUty  for  damages  accruing  to 
the  tenant  from  such  condition. 

Error  from  Rockwall  coanty  court;  B.  D. 
Force,  Judge. 

Actum  by  J.  I*.  Lovejoy  against  Townsend 
A  Tipton.  From  the  Judgment  the  plalutUE 
brings  error.  Affirmed. 

X.  01  Edwards  and  Oamett,  Smith  &  Mer- 
rltt  tor  plaintiff  In  error.  L.  D.  Stroud,  for 
defendants  m  snDr. 

JAMES,  O.  J.  There  la  no  statement  of 
facts.  The  judge's  oondosloni  of  fact  are 
that  Townsend  &  Tipton  rented  of  Lovejoy 
one  of  the  lower  floor  storerooms  of  a  two- 
story  rock  building  for  a  dry-goods  baslneas; 
that  Lorejoy,  In  his  contracts  with  the  sev- 
eml  traanta  of  ntd  bonding.  Including  the 


one  In  gnestloa,  "expressly  reserved  the  ex- 
clusive possession  and  control  of,  and  the 
obligation  to  repair  and  keep  In  repair"  the 
roof  of,  the  building;  that  the  roof  became 
out  of  reimir  ijy  reason  of  Lovejoy's  negli- 
gence dnring  the  term  of  this  lease,  by  reason 
of  the  margin  of  the  tin  roof  becoming  and 
being  allowed  to  remain  loose  and  detached 
from  the  wall,  so  that  a  strong  wind,  accom- 
panied by  lightning  and  rain,  loosened  the 
roof  and  rolled  it  back,  uncoveriog  atiout  half 
the  building  over  Townsend  A  Tipton's  store, 
and  damaging  their  goods;  that  this  storm 
was  not  such  a  casualty  but  that  precaution 
against  the  same  might  and  should  have  been 
provided,  by  the  exercise  of  reasonable  pre- 
caution and  prudence  on  the  part  of  plaintiff; 
that  the  damage  was  not  due  to  or  caused 
by  the  act  of  God,  but  proximately  by  the 
neglect  of  plaintiff;  that  the  condition  of  the 
roof  was  unknown  to  defendanta,  and  was 
known  or  ought  to  have  tieen  known  to  plain- 
tiff. The  action  was  brou^t  by  Lovejoy  for 
rent,  and  defendants,  by  cross  action,  asked 
for  damages  alleged  to  have  been  sustained 
by  them  from  said  occurrence,  and  the  latter 
were  allowed  by  the  court.  In  a  Supplement- 
al finding  of  facts  the  court  found  that  the 
roof  was  In  substantially  the  same  condition 
at  the  time  of  the  Injary  as  It  was  when 
Tipton  &  Townsend  rented  the  store,  and  that 
the  proof  showed  that  the  roof  was  fastened 
and  attached  to  the  building  by  the  usual  and 
customary  methods,  and  that  such  attach- 
ments and  anchors  had  become  insecure  at 
the  time  of  this  event 

The  first  assignment  of  error  Is  that  the 
court  erred  In  refusing,  at  i4)pellant*s  request, 
to  find  a  certain  condwioa  of  law.  If  the 
Judge's  conclusions  of  law  are  erroneous,  they 
may  be  revised  In  the  appellate  court  on 
proper  assignments. 

The  second  assignment  Is  that  the  court  er- 
red In  holding  the  landlord  liable,  because 
this  Is  contrary  to  the  conclnslons  of  fact, 
In  that  the  findings  show  the  Injury  was  caus- 
ed by  an  act  of  God,  or  because  they  further 
show  that  the  premises  were  tn  substantially 
the  same  condition  when  the  lease  was  made 
as  when  the  injury  happened,  and  because 
they  further  show  that  the  roof  was  fastened 
and  attached  to  the  building  by  the  usual  and 
customary  methods.  A  person  Is  not  excused 
for  an  act  of  God  where  his  own  negligence 
Is  a  concurrent  cause  of  the  Injury.  Phllleo 
v.  Sanford,  17  Tex.  227.  The  court  found 
here  that  this  Injury  was  not  caused  by  an 
act  of  God.  but  that  the  landlord's  negli- 
gence was  the  proximate  cause.  Without  a 
statement  of  facts  to  test  the  correctness  of 
these  findings,  we  must  accept  them  as  being 
what  the  testimony  established.  It  Is  entire- 
ly immaterial  In  this  case  whether  or  not  the 
roof  was  tn  this  defective  condition  at  the 
date  of  the  lease.  We  have  the  court's  find- 
ing that  by  the  terms  of  the  lease  the  land- 
lord expressly  c(Hitracted  to  repair  and  keep 
in  repair  the  roof.  This  obligated  him  to  pi* 
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It  In  repair  If  nDBafe  when  the  lease  was  en- 
tered Into,  and  If  he  was  negligent  In  this,  as 
the  court  has  found  he  was,  he  Is  liable.  Mil- 
ler V.  McCardell  (B.  I.)  33  AU.  445,  30  L.  B.  A. 
682.  The  court  did  not  hold,  as  stated  in  the 
third  assignment,  that  there  was  an  implied 
warranty  by  the  landlord  of  the  tenantable 
ccmdltion  of  the  premises.  On  the  contrary, 
It  found  that  by  the  contract  the  lanOIord  ex- 
presdy  agreed  to  repair  and  keep  In  repair 
the  roof. 

What  we  have  said  necessarily  disposed  of 
all  of  the  assignments  against  plaintiff  In  er- 
ror. Affirmed. 


BALL  T.  HINEai 
(Oonrt  of  CtvU  Appeals  of  Texas.  Feb.  13, 

1901.) 

fUSTICBS  OF  THE  PEACE  -  JURISDICTION  — 
JUDGMENT— REMITTITUR— EF- 
FECT ON  APPEAL. 
LA  contract  ivoTided  for  the  clearing  of 
87%  acres,  aad  for  every  acre  left  nncleared 
defendant  forfeited  $S  in  liquidated  damages, 
and  also  for  failure  to  complete  a  house  with- 
in a  certain  time  he  fmfeited  $100.  In  an  ac- 
tion before  a  justice,  plaintiff  claimed  S15  for 
falling  to  build  the  bonse,  and  for  failure  to 
clear  the  land  £182.fi0i  The  complaint  did  not 
allege  the  number  of  acres  that  nad  not  been 
cleared.  BHd  insufficient  to  show  a  fictitious 
credit.  In  order  to  give  the  Justice  court  Juris- 
diction. 

2.  Where  Judgment  Is  obtained  before  a  jas- 
tlce,  plaintiff  can  remit  auy  part  of  the  amount 
in  open  court  before  the  appeal  Is  perfected, 
whatever  may  be  his  motive  in  making  the 
remittitur. 

S.  Where  plaintiff,  on  recovering  judgment  In 
a  Justice  court  remitted  a  certain  amount,  the 
remittitur  applied  to  the  judgment,  and  not  to 
the  claim,  and  on  trial  de  novo  In  the  county 
court  he  can  demand  the  whole  of  his  claim. 

Appeal  from  ColUn  connty  court;  T.  H. 
Faulkner,  Judge. 

Action  by  B.  F.  Hlnes  against  T.  E.  Ball. 
Judgment  was  rendered  for  plaintiff  before  a 
Justice,  and  defendant  appealed  to  the  coun- 
ty court  Frnn  a  judgment  in  that  court  for 
plAlntlfl.  defendant  again  appeals.  Affirmed. 

J.  M.  Pearson  and  L.  O.  CUfton,  for  appe- 
lant John  Church  and  Abemathy  &  Bevnly, 
for  appellee. 

FLY,  3.  This  milt  ori^nated  In  a  justice's 
court,  where  appellee  sought  a  -ju^ment  on 
an  account  tor  fl87.00,  and  obtained  judg- 
ment for  the  full  amount  claimed  by  him. 
The  cause  was  appealed  to  the  connty  court, 
where  appellee  obtained  Jndgmnit  for  $V50. 
The  account  sued  on  was  as  follows: 
"T.  B.  Ball,  to  B.  F.  Hlnes,  Dr. 
"To  damages  in  falling  to  clear  87% 
acres  of  land,  and  put  same  in  state 
ready  for  caitIvation,  as  per  written 
contract  dated  29th  September,1897, 
land  to  he  ready  1st  March  1^. . .  $182  00 
To  damages  for  fallnre  to  build  house 
as  required  by  contract   15  00 
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It  was  urged  by  appellant  both  In  the  Jus- 
tice's court  and  county  court  that  as  appellee 
was  claiming  damages  as  to  the  whole  Z7^,-^ 
acres  of  land,  and  the  contract  provided  for 
liquidated  damages  in  the  sum  of  $5  an  acre, 
appellee  could  not,  by  reducing  his  claim  t^, 
reduce  the  total  amount  sued  for  to  a  sum 
within  the  Jurisdiction  of  the  justice's  court. 
The  case  of  Burke  v.  Adoue,  3  Tex.  Civ.  Ai  -p. 
404.  22  S.  W.  824,  23  S.  W.  91,  Is  cited  sustnin- 
Ing  the  contention  of  appellant  In  that  case 
it  was  held  that  where  the  sum  Is  fixed,  and 
Is  beyond  that  which  the  law  has  anthotlrtHl 
the  court  to  adjudicate,  the  plaintiff  should 
not  be  permitted  to  enter  a  fictitious  cre«lit 
in  order  to  give  the  court  jurisdiction. 
Whether  the  doctrine  announced  in  that  case 
Is  correct  or  not  we  are  not  called  upon  to 
say,  as  a  reference  to  the  oontrMt  tetored  to 
In  tiie  account  does  not  fix  any  sum  to  which 
appellant  Is  entitled,  but  the  amount  of  re- 
covery was  dependent  ui>on  the  proof.  The 
principle  of  the  case  cited  wfrald  oertalnlj 
not  apply  to  a  case  where  the  dami^es  are 
not  fixed.  Telegraph  Co.  v.  Durham,  17  Tex. 
av.  App.  810.  42  S.  W.  792. 

In  the  contract  It  Is  provided  that  for  rach 
and  every  acre  of  the  37H  acres  left  unclear- 
ed and  not  made  ready  for  the  plow  on  March 
1,  1808,  Ball  should  forfeit  and  pay  to  Hlnes 
the  sum  <tf  $5  as  liquidated  damages:  Ap- 
pellee does  not  in  his  account  tj/ecUj  the 
number  of  acres  left  nncleared,  bnt  alleges 
that  Ball  bad  not  deared  the  87%  acres,  and 
It  may  be  inferred  from  the  amount  claimed 
that  he  admitted  the  clearing  of  1  acre  of 
the  87)6  acres.  We  are  of  the  opinion  that 
this  case  cannot  be  brought  within  the  pur- 
view of  the  case  of  Burlce  t.  Adone,  abor? 
cited.  The  contract  set  out  that  a  certain 
sum  was  to  be  paid  for  each  acre  of  the  laud 
that  was  not  prepared  for  cultivation  by 
March  1,  1806,  and  In  view  of  the  fiict  that 
the  land  had  already  been  rented  and  was 
to  be  put  in  cultivation  when  cleared,  aod 
what  damages  wouhl  arise  by  nonperform- 
ance of  the  contract  would  be  uncertain,  we 
conclude  that  It  was  the  intentlmi  of  the  par- 
ties that  the  amount  named  should  be  liq- 
uidated damages,  and  not  a  penalty.  Durst 
T.  Swift  11  Tex.  273;  CoUler  v.  Betterton,  87 
Tex.  440,  29  S.  W.  467;  Mills  v.  Paul  (Tex. 
av.  App.)  80  S.  W.  6S&  It  foUows  that  the 
court  did  not  err  In  eonstroliv  the  contract 
as  to  clearing  the  land  to  be  one  for  liqui- 
dated damages,  and  appellant  cannot  com- 
plain of  the  court  construing  that  part  of  tlie 
contract  as  to  the  house  to  provide  for  a 
pmalty,  as  the  ruling  could  not  have  injured 
him.  The  amount  provided  for  a  fallnre  to 
complete  tbe  house  was  |100,  bnt  appellee 
dioee  to  treat  tiiat  part  of  the  cwtract  as 
providing  for  a  penidty,  and  sued  for  only 
$15  for  Infraction  of  that  part  e£  the  ctHitract. 
and  no  ground  of  complaint  can  be  urged  bjr 
appellant  because  the  court  treated  tiiat  part 
of  the  contract  as  providing  for  a  penalty. 
The  charge  Is  not  open  to  the  crlttdraia  urged 
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against  It  hj  appellant,  and  It  was  not  error 
to  r^DBe  the  apecial  charges  requested. 

In  tbe  Justice's  coort  appellee  recovered 
}adsment  tor  9197.50,  but,  immediately  after 
obtaining  Judgment,  he.  In  open  court,  al- 
tered a  remittitur  for  fCO.  It  waa  contended 
bj  axqidlant  in  his  motion  to  retax  the  costs 
in  tbe  county  court  that  the  remittitur  was 
not  noted  on  the  docket  until  after  the  appeal 
bond  waa  filed  In  the  Justice's  court,  but  this 
waa  contradicted  by  the  witnesses  of  appel- 
lee, and  the  county  court  found  against  ap- 
pellant Appellee  bad  the  power  to  remit  any 
part  of  the  amount  recorered  by  him  an- 
noancii^  It  In  open  court  before  the  appeal 
waa  perfected,  and  then  It  was  the  duty  of 
the  Justice  of  the  peace  to  note  such  remittitur 
aa  the  do<^t,  and,  if  he  made  such  note 
after  the  appeal  bond  was  Aled,  It  did  not 
affect  the  validity  of  the  remltutor.  What 
may  have  been  the  motives  Inducli^  the  re- 
mittitur was  not  a  proper  subject  of  inquiry. 
The  amount  of  fSO  was  remitted,  reducing 
the  amount  recovered  In  the  Justice's  court  to 
9147 JSQ.  Tbe  amount  recovered  In  tiie  county 
court  Bttee  deducting  the  offset  allowed  ap-  ■ 
pellant,  was  9100,  and  the  coata  were  prop- 
CTly  anoocaed  against  appellant 

An>ellee*8  remittitur  In  the  Justice's  court 
was  aniUed  to  bis  Judgment  and  not  to  his 
claim,  and  on  a  trial  de  novo  In  the  county 
court  be  had  the  right  to  demand  the  whole 
of  hia  claim.  Appellant  made  no  effort  to 
establMi  bla  offset  in  the  Juatlce'a  court  and 
an>dlee  was  Justified  In  making  a  remitter 
of  a  sum  to  meet  an  offset  that  apparently 
was  being  hdd  in  reserve  to  fix  the  coats  of 
tbe  county  court  on  bim.  The  Judgment  is 
affirmed. 


TEXAS  LAND  ft  CATTLE  00.,  Limited,  v. 
HEMPHILL  COUNTY  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Jan.  19, 
1901.) 

TAXATION— HECOVERY  OP  TAX  PAID-JURI8- 
DICTIONAL  AUOUNT  —  DETERMINATION  —  IL- 
LEGAL VALUATION  —  PROCBBDINOS  REOD- 
LAR  ON  FACB-^STIPICATION  OP  TAX  COL- 
LECTOR-OOUNTY  NOT  LUBLE  FOR  STATE 
TAXES  —  BTATUTIS  —  JUDICUU^  NOTICB  OP 
TAXATION  RATB-COLLATBRAL  ATTACK. 

1.  In  an  action  against  a  tax  collector  to  re- 
cover taxes  paid  on  an  alleged  illegal  valQation, 
it  was  not  error  for  tbe  coort  to  snatain  a  de- 
norrer  to  the  complaint,  where  the  proceedings 
were  regular  on  tneir  face,  and  tbe  tax  rollB 
vrrp  in  due  form,  and  had  issued  from  the 
proper  aathoritr.  as  such  proceedings  Jflstify 
the  collector  in  nls  acts. 

2.  Under  Rev.  St  arts.  5167,  6159.  requiring 
1  tax  collector  to  give  bond  to  the  state  officers 
for  the  collection  of  state  taxes,  and  articles 
S&LO,  SSll,  prescribing  independent  reports 
of  tlie  two  remittances  and  collections,  an  ac- 
tion coold  not  be  maintained  agatnat  a  county 
for  the  recover?  of  state  taxes  paid  on  an  alleg- 
ed illeical  valaation  of  the  property,  as  the  coan- 
tr  war  charged  with  no  duty  relating  thereto. 

3.  Where  the  petition,  In  an  action  anlnst 
a  connty  to  recover  taxes  paid  on  an  alleged 
illegal  assessment  of  property,  did  not  separate 
the  amunnts  paid  for  state  and  county  taxes, 
4a  ooort  could  take  judicial  notice  of  the  rate  ' 


1  at  taxation  fixed  by  general  law  for  state  pur- 
poses, and  thereby  determine  the  amount  of 
connty  taxes  due,  in  controversy,  for  the  pur- 
pose of  determining  the  jurisdiction  of  the 
connty  court 

On  Rehearing, 
lu  an  action  against  a  county  and  the  tax 
collector  to  recover  taxes  paid  on  an  alleged 
Illegal  valuation  of  the  property,  it  was  error 
for  the  court  to  grant  a  recovery  for  the  county 
taxes  paid,  since  such  action  waa  a  collateral 
attack  on  the  Judgment  of  the  eommissionera* 
court  fixing  the  value  of  the  land. 

Appeal  from  district  court  Hemphill  coun- 
ty; B.  M.  Baker,  Judge. 

Action  by  the  Texas  Land  ft  Ckittle  Compa- 
ny against  Hemphill  connty  and  others.  Frmn 
a  Judgment  In  favor  of  the  detendanta,  plain- 
tiff appeala.  AflQrmed. 

H.  B.  Hoover,  for  appellant.  0.  N.  Ham- 
mond and  Browning  ft  Madden,  for  appel- 
lees. 

CONNER,  a  J.  The  appellant,  the  Texas 
Land  &  Cattle  Company,  Limited,  Instituted 
this  suit  in  the  district  court  of  Hemphill 
county,  Tex.,  on  the  15th  day  of  March, 
1900,  against  Hemphill  county  and  W.  R. 
Boyd,  as  tax  collector  of  said  connty.  to  re- 
cover the  sum  of  9511.00,  the  taxes  alleged 
to  have  been  illegally  assessed  against  ap- 
pellant on  the  tax  rolls  of  Hemphill  county 
for  the  year  1899,  and  paid  by  plaintiff,  un- 
der protest  to  the  said  W.  R.  Boyd,  tax  col- 
lector, on  January  31,  1000.  Tbe  defendants 
appeared,  and  filed  their  original  answer, 
consisting  of  general  and  special  demurrers 
to  the  petition,  all  of  which  were  by  the 
court  sustained.  Appellant  declining  to 
amend,  Judgment  of  dismissal  was  duly  en- 
tered on  May  15,  1900.  from  which  Judgment 
appeal  has  been  dnly  prosecuted;  the  action 
of  the  court  on  the  ruling  on  said  demurrers 
and  in  dismissing  the  suit  being  duly  as- 
signed as  error. 

The  petition  Is  very  similar  to  tbe  peti- 
tion in  the  case  of  Johnson  v.  Holland  (Tex. 
av.  App.)  4S  S.  W.  71,  which  may  be  looked 
to  In  aid  hereof.  With  sufficient  detail  and 
form.  It  set  out  the  drcumstancea  of  the 
case,  and  of  the  acts  constituting  tbe  Illegal 
and  fra'udulent  character  of  the  tax  sought 
to  be  recovered.  For  the  purpose  of  this 
case,  we  think  It  suflSclent  to  say  that  In 
substance,  the  petition  declared  that  the 
80,400  acres  of  land  described  therein,  and 
owned  by  appellant  bad,  by  the  commission- 
ers* court  of  Hemphill  connty,  sitting  as  a 
board  of  equalization,  been  illegally,  arbi- 
trarily, and  fraudulently  assessed  at  a  value 
of  942,774  greater  than  the  fair  cash  value 
of  said  land  on  January  1,  1809,  and  greater 
In  that  amount  than  the  value  at  which  it 
had  been  duly  rendered  for  taxation  in  be- 
half of  appellant;  by  reason  of  which  it  was 
alleged  that  the  tax  demanded  of  appellant 
and  paid  by  It  under  protest  was  greater 
In  the  sum  of  9511.60  than  It  should  have 
been.  The  tax  rolls  and  all  other  proceed- 
I  tngs  were  regular,  the  sole  ground  of  attack 
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being  tlM  aUecea  fraudulent  ftigmoktatiom 
oi  vadoe  aa  stated. 

We  are  ot  q^inion  that  the  petition  Is  In- 
snffidrat  to  show  a  right  of  recoTeiy  aa 
against  appellee  B071L  It  Is  true  it  has  been 
luU  ttot  the  celtectkio  of  augmeateA  or  im-  1 
posed  taxes  fraudnlentl7  assessed,  aa  alleged, 
uaj  be  enlolned.  Johnsoa  t.  Holland,  aiip 
pn.  It  Is  also  tme  that  socb  fmidalcnt  im- 
posttl«  ot  taxes  will  ctmstftnte  a  good  de- 
fense to  a  snit  brought  In  the  name  of  the 
state  aad  the  tax  eoOcctnr  for  the  recoTery 
of  such  tazea  Mann  t.  State  (Tex.  Civ. 
Aro.)  46  S.  W.  USSL  But  the  case  beftnre 
iw  Is  to  he  dfsttngnMied  ften  the  eases 
rtf^red  te^  In  that  tidt  is  a  suit  fer  re- 
covery of  taxes  paid,  and  ft  appears  ttam  the 
petttlen  under  eoaaidwatien  that-  tlM  tax 
rolls  and  proeeeAIatgs  by  T&rtiw  ot  «Uch  a^ 
pellee  Boyd  acted  la  the  premises  were  la 
form  regular  and  legal  on  their  ftce.  In 
flarik  caMB  the  roUa  esBBtltute-  ndre  Joa- 
tiaeattoa  as  to  the  tax  collector  for  the  sets 
be  was  eoiaiandsd  te  do  by  suck  praceaa* 
Indadlng.  of  coune,  the  receipt  at  all  tassa 
shewn  by  such  mils  to  be  dae.  See  Cattle 
Ga  T.  Beardi  80  Tex.  4S0i  16  8.  W.  812.  St 
nay  be  said  that  from  the  report  of  the 
case  Jaat  cited  vc  would  not  be  Justifled  la 
assam^  that  the  tax  there  meBtlved.  had 
been  trandulentity  ■■■i's»nd.  aa  here  ehaiged. 
and  that  la  tUa  particular  tiie  caaia  abonUI 
b*  dlattagolBtasd.  The  daetitaie  la  there  an- 
nenaesd,  howefrar>  !■>  general  tdmu,  that  "la. 
aU  caan  In  which  the  process  nader  which 
a  collection  «f  a  tax  la  made  la  In  the  fhnn 
jsescdbed  br  law.  and.  issued  by  proper  an- 
tfaority,  the  better  mle  la  that  the  collectfaic 
offlc»  Is  exempt  from  UahUlty  to  the  tax- 
payer, wbo  ahaold.  seek,  relief  from  tb*  atata. 
ceuatT.  or  — nhlpaHty  on  whose  account 
the  tax  was  ooUedad."  This  rale  was  ap- 
plied by  the  supreme  court  of  Massaefaaaetts 
In  tbe  cue  ef  Gene  t.  Forreat,  126  Masa.  97, 
and  h7  the-  anpreau  eaort  oC  Arhansae  bi 
SfemnOars  t.  EUmmoaa,  90  Arfc.  2TO,  fat  easefl 
of  alleged  frandident  aaaassmanlni  aa  In  the 
ca«e  befwe  mt  except  that  hi  tbe  AAaaaaa 
caaa  it  was  Inttaiaked  tint  tbe  eutt  wonid 
lie  agalnat  the  tax  eaUector  If  U  be  abown 
that  tte  lUegal  tax  yet  reaialned  In  bis 
bacda.  and  had  not  bcea  tamed  over  to  Urn 
fvathec  cnstadlana.  This  haaltatlon.  bwmr- 
er.  and  whtefa  la  bese  urgedk  scema  to  hav* 
been  eqntesriy  rcpndiidad  by  the  Boaod  Osae. 
as  wlU  be  aeen.  from  the  erttldam  tberelK 
made  of  tbe  case  oC  HaEdcatj  n.  S^lemlnc.  67 
Tex.  S98;  to  which  ml^  he  added  that,  aUb- 
the  odlecticai,  the  aileetx  la  N^ahni  by- 
tbe  law,  nader  poialtle^  to  make  eelleetiei^ 
and  promptly  repurt  and  remit  all  taKes  coW 
leeted  by  him  to  the  state  and  coanty  trcaa- 
mere,  wtthont  excepting  caaa  ta  which  sutt%. 
howerer  promptly  filed,  may-  be  hiatitnted  for 
the  recovery  theeeof.  Bsr.  St  arte,  K16^ 
5169^  GSU.  Th&  nde  declared  In  the  case 
of  Chttle  Co.  V.  Beard  waa  followed  by  ttila 
cenrt  In  the  nareported  case  ot  Anderson  t. 


Hardin^  in  an  oral  opinion  by  Justice  Ste- 
phens, rendered  ea  January  8, 1S06.  That  wa» 
a  case  in  whteh  it  waa  alleged  that  ccrtnia 
cotton  In  ttaaaM  at  tbe  oanvnsa  at  Oarlu- 
vlHe,  end  owned  by  otbws.  had  been  Illegally 
I  naaesaed  aa  the  property  ot  Anderaea  & 
Co^  and  said,  eompaay  seoght  to  ntcaver  oC 
said  ceUeetor  the  ta:^  In  ^  sum  ^  920^50. 
aUeeed  to  have  been  paid  nnder  duress.  It 
waa  held  that,  "aa  the  tax  toll  aseasn  to  have 
beoi  legalar  on  Ub  face^  U  the  peepesty  waa 
not  aaaoBBable  appeUant  j^toofc  Us  remedy 
In  autaig  the  tax  coUeeGor  on  hla  bond."  Writ 
oC  ener  was  refnwd  by  tbe  snprenie  coorL 
ga  Tex.  aa  that  whlla  authority  to  the 

caatraiy  amy  perfaapa  be  tend  In.  tbe  text 
boefes  and  darlalflaa  oi.  elber  atatoa,  and 
whtte  tome  of  ear  own  earitar  decMona  may 
bo  apparently  or  In  fad  ta  conflict  tbaieiwlUi. 
we  nevertbdcsa-  think  w«  nnat  new  bold  aa- 
the  settled  rate*  ef  law  ea  the  aabM  la  tUa 
atatei  supported  by  tbe  better  leaaoa  and. 
weigbt  of  aathoslty,  tbat  la  raaea  where  tlia 
pseceedbiga  an  regnlaa  am  their  Ihei^  and.  the 
tax  ndia  arc  la  dm  foraa-  aad  have  Imed 
frsm  the  proper  cntbtalty,  flier  esnatftnte  ab- 
Bohito  JnatlfleaUau  to  tba  tan:  ceNoctor  fer 
the  collection  and  neelpt  od  taxes  ataown 
tharAy.  and  he  wUI  not  ba  naobod  to  go 
bdrind  aacb  paooeedlam  aad  delBEmta^  at 
Ua  peril,  aacb  anMen  ddtora  the  neord  aa- 
mlght  bare  tha  eflect  of  laralfialhig  He  ae- 
aessiueal.  It  fdhiws  tha*  tbe  dsmtaiera 
hersln  wane  pnpaely  sntalned;  so  tar  aa  ttwy 
retato  to  tbe  appellee  Bq^d,  and  that  aa  t» 
Um  tbe  aoM:  waa  ptopeilj  dtandaaed. 

The  queattoD  wamnlna;  howera;  whether, 
aa  all^ie^  m  cause  of  acthm  exists  agalxat 
Hen^hm  county.  That  taxea  Ulegnlly  or 
fraudulently  Imposed  aa*  Involuntarily  paid 
may  be  recovered  from  the  county  or  mu- 
nlidpalllT  on  whoee  account  collected  la  wdl 
settled.  See  snQrarltlea  hereBriiefore  ctted, 
and  Taylor  v.  Robinson,  72  Tex  90*,  10  S.  W. 
245;  City  of  ealveaten  t.  Snyder,  89  Tex. 
2S7:  Baker  v.  Panoht  Ox,  80  Tex.  87;  City 
of  Marshall  v.  Snedlker,  25  Tin.  469;  2  Dea^ 
ty,  Tax'n,  pi  797.  Za  aid  of  the  coorta  rul- 
ing; ft  ta  instated  that  tbe  actlan  b,  hi  effect 
a  coUateeai  attack  upon  an  osder  or  jndg- 
m»t  of  a  court  taavhig  jurtadtrthu  to  lactease 
vahiea  of  properly  rernJered  for  taxation, 
and  that,  therefm,  the  suit  cannot  be  main- 
tained. This-  contentlua,  while  perhaps  plao- 
rihle;  we  think  must  be  overruled  as  contrary 
to  the  effect  and  vlrft  of  tbe  authorltlea 
hereinbefore  cited.  We  think  It  clear  that 
Hemphitt  ooDBty  cannot  be  reqofred  to  ac- 
count for  that  part  of  the  lAeged  Ulesnl-  Ihx 
collected  and  held  by  Boyd,,  tax  collectar,  fer 
and  OB  state  account  The  rate  ot  taxatton 
for  state  and  pnblle  ftee  school  purposes  Is 
fixed  By  general  law,  and  for  that  purpose 
the  Intwvention  of  the  eonaUssloBeia*  court 
la  not  neeeasaey.  The  tax  collector  la  vefulr- 
ed  to  give  bond  as  prescribed'  to  the  state 
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offieen  for  th»  faithful  peifwrnance  of  his 
duties  In  the  c^cUoa  of  eUte  taxes,  and 
■Bother  and  like  bond  to  the  conn^  officers 
for  the  cotin^  tax.  Scrr.  St  arts.  516T,  6156. 
His  reports  and  remittances  of  taxes  collect- 
ed on  account  of  the  state  and  of  the  county 
a»  likewise  independent  of  each  other.  Bev. 
St  arts.  B2JL0.  SSll.  HemptUU  county  was 
not  antborlxed  to  collect  or  receive  any  part 
of  such  state  tax,  was  cJiaiged  with  no  duty 
rdatlnf  thereto,  and  should  not  be  required 
to  account  therefor.  HempblU  county,  how- 
ever, can  be  legally  charged  for  such  part  of 
eaid  tax  as  Boyd  collected  or  leoelved  for 
account  of  said  county.  While  the  separate 
interests  In  the  fund  are  not  explicitly  stated 
ia  the  petition,  nor  the  rate  of  taxation  for 
county  purposes  given,  as  fixed  by  tlie  com- 
missioners' court  for  the  year  In  question, 
we  nevertheless  must  judldaUy  know  that 
applyluf  the  rate  of  taxation  fixed  by  general 
law  for  state  and  public  free  school  purposes 
to  the  ^2,774  of  fraudulent  values  charged, 
and  Bututractlng  the  result  from  the  $511.60 
for  which  ai^llaat  sues*  a  sum  within  the 
general  Jurisdiction  of  the  county  court  re- 
maiaa.  and  of  wbkh  the  district  court  of 
Hemi^iUl  county  has  lurladlction;  tbe  gen- 
eial  Jurisdiction  of  the  couaty  court  of  Ueup- 
hlU  county,  ui^er  the  cooatUutiou.  having 
been  taJken  therefrom,  and  conferred  upon  the 
district  court  See  Gen.  Laws  1806,  86. 
116,  and  Act  March  25,  ISSa. 

Appellant  company  having  ahown  by  its 
pleading  that  it  was  entitled  to  part  of  the 
relief  Bought,  we  conclude  that  there  was 
nror  in  Oisoklssiag  the  suit,  and  that  as  to 
RoapbiH  county  the  ludgoieat  should  be  r&- 
TMBcd,  and  the  cause  remanded  for  a  trial 
ia  accord  with  tbe  views  herein  expressed, 
tbe  judgment  as  to  app^lae  Bo^d  beings  af- 
finufld;  and  It  is  so  ordered. 

Ob  Motfen  fbr  Rehearing. 

(March  9,  1901.) 
The  pnHKwLtlon  that  appellant's  suit,  as  al- 
leged, constitutes  a  eollatei:al  attack  upon  the 
order  or  ludgment  of  the  commlssloaers' 
court  of  Hemphtll  county,  fixing  tbe  value  of 
aHiellant's  land,  baa  been  pressed  with  great 
force;  and  on  reconsideration  we  are  unable 
to  distinguish  this  case  from  the  case  of 
Cattle  Co.  V.  Boberts,  by  this  court,  reported 
io  27  S.  W.  737,  where  the  same  nuestion 
was  involved,  and  where  it  was  determined 
io  favor  of  appellees'  contention  bere.  In 
view  of  this  decision,  and  of  the  fact  that  a 
writ  ot  error  was  refused  in  that  case,  we 
conclude  we  must  now  bold  that  this  suit 
constitutes  a  collateral  attack  upon  tbe  Judg- 
ment ot  the  commissioners'  court  mentioned, 
and  that  in  this  form  of  action  the  value  of 
appelian^s  land  aa  there  flxed  ia  conclusive 
against  it  It  follows  tltat  we  were  In  error. 
In  so  far  aa  we  held  otherwise,  and  that  the 
metioa  for  rehearing  sheuld  t)e  granted  and 
the  Judgment  of  the  district  conrt  afilrmed; 
and  it    aa  ordered. 


SOLOMON  V.  MOWET  et  al. 
(Coort  of  avU  Appeal!  of  Texas.   Fob.  % 
1901.) 

TRESPASS  TO  TRY  TITL.B— COMHUNITT  PROP- 
ERTY—SALE—PAYMENT  OF  COMMUNITT 
DEBT— BURDEN  OP  PBOOP. 

Comaaoai^  pcoperty  of  plaintjfre  father 
and  mother  was  sold  bff  tha  father  aa  sarvivor 

of  the  community.  I^aintiff  snhseauentiy 
claimed  a  one-half  Interest  in  It  as  the  heir  of 
her  mother.  Defendant  a  Bubeeqaent  grantee, 
contended  tlwt  tbe  land  was  m(AA  by  pbdntiS'a 
father  to  pay  the  community  debt.  HeM.  that 
an  Instruction  that  the  burden  was  on  defend- 
ant to  show,  not  only  that  a  community  debt 
existed  and  tliat  the  land  In  controversy  was 
sold  hy  the  survivor  to  pay  it  twt  alao  that  tha 
sale  wea  in  good  faith,  was  erroneona.  in  com- 
pelling defendant  to  ahow  good  faith  In  the 
aalo; 

Appeal  from  district  court,  Oooke  coontr; 
D.  B.  Barrett,  Judge. 

Aetlitni  by  Lula  Sfowry  and  another  against 
Benry  Solomon.  From  a  Judgment  In  favor 
of  plaintiffs,  defendant  appeals.  Beversed. 

Eldrldge  &  Gardner,  for  appeUanL  Oulp  • 
&  Glddings,  for  appellees. 

STEFRENS.  I.  The  case  la  thus  correctly 
stated  by  appellant:  This  la  a  suit  by  Lula 
Mowry,  joined  by  her  husband,  W.  P.  Mowry, 
acalast  Henry  Solomon,  in  an  action  of  tres- 
pass to  try  title  to  an  undivided  one-half  of 
53%  acres  of  land  out  of  the  T.  J.  Rusk  sur- 
vey, In  Cooke  county,  Tex.  Defendant  an- 
swered by  plea  of  not  guilty,  ilaxltatlons,  and 
Improvements  la  good  faith.  PlaintifCs  and 
defendant  claim  title  to  said  land  through  a 
common  source,  viz.  under  a  deed  from  G.  W. 
Moore  and  wife  to  J.  H.  Haggard.  PlaintUI 
Lula  Mowry  claims  one-half  said  laod  through 
her  mother,  Semantba  Haggard,  deceased, 
wife  of  said  J.  H.  Haggard,  plaintlfC  Lula 
Mowry's  father.  Defendant  claims  under  a 
deed  from  said  J.  H.  Haggard  to  Nancy  Hag- 
gard, and  by  chain  of  title  from  said  Nancy 
Haggard  down  to  defendant  Said  J.  H. 
Haggard  bad  a  right  to  sell  aU  said  land  to 
pay  community  debts  of  himself  and  said 
Semantba  Haggard.  TIm  case  was  tried  be- 
fore a  Jury,  and  verdict  and  Judgment  was 
rendered  in  favor  of  plaintift  for  an  undivid- 
ed half  of  said  53%  acres  of  land. 

Tbe  main  issue  was  thns  submitted  to  tK> 
Jury  In  the  second  paragraph  of  the  court's 
charge:  "If  you  find  from  the  evidmce  that 
the  deed  cf  tbe  land  by  J.  H.  I&ggard  tu  bis 
mottker,  Nacwy  Haggard,  was  a  bona  fide 
transaction,  and  If  at  said  time  tbe  932S  note 
to  Moore  was  onpald,  and  If  you  believe  that 
said  sale  to  Nancy  Haggard  was  made  for  tti^ 
purpose  of  paying  off  said  $326  note,  thok 
you  will  flad  for  deffeodant,  and  la  that  event 
it  would  not  be  necessary  for  the  purchaser 
to  see  that  tbe  money  so  paid  was  applied  to 
the  payment  of  said  note.  But  in  order  for 
defendant  to  recover  under  tlUs  section  of 
the  cbarge,  tlie  burden  Is  upon  defendant  to 
show  ttiat  said  sale  was  bona  fide,  and  that 
said  ¥328  note  was  unpaid  at  the  time  said  aale 
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was  made,  and  that  said  sale  to  Nancy  Hag- 
gard was  made  for  the  purpose  of  paying  off 
same,"  This  charge  distinctly  placed  upon  ap- 
pellant the  burden  of  proTlng  not  only  that  a 
community  debt  existed,  and  that  the  land  In 
controversy  was  sold  by  the  survivor  in  com- 
munity for  the  purpose  of  paying  it,  hut  also 
that  such  sale  was  bona  flde.  For  thus  reqtdr- 
Ing  appellant  to  show  that  the  sale  was  bona 
flde  error  Is  assigned  to  the  cliarge.  The  bur- 
den of  proof  was  properly  laid  on  appellant  to 
show  the  existence  of  a  community  debt,  and, 
as  no  complaint  is  made  of  the  charge  be- 
cause It  placed  the  burden  on  him  of  showing 
that  the  sale  was  made  to  pay  It  we  may  as- 
sume, for  the  purposes  of  this  appeal,  that 
the  burden  was  on  him  to  show  this  fact  also, 
but  certainly  the  taw  required  no  more  of 
hfm.  If  there  was  an  element  of  fraud  In  the 
sale  vitiating  it,  the  burden  waa  on  appellees 
to  show  that  fact  Cage  v.  Tucker's  Heirs 
(Tex.  Civ.  App.)  87  S.  W.  180.  See,  also, 
opinion  on  second  appeal  (not  yet  officially, 
reported),  60  S.  W.  579.  Besides,  if  the  com- 
munity debt  which  was  a  lien  on  the  land, 
remained  unpaid,  and  the  sale  waa  really 
made  to  pay  It  the  testimony  in  this  case 
can  hardly  be  said  to  have  raised  any  Issue  of 
fraud  In  the  transaction;  hence  It  was  mis- 
leading to  require  appellant  to  further  show 
that  the  sale  was  bona  flde.  If  the  sale  waa 
not  real,  but  only  colorable,  that  phase  of 
the  issue  waa  covered  by  the  next  paragraph 
of  the  charge,  reading:  "If  said  sale  waa  a 
sham,  then  the  same  would  In  no  manner  af- 
fect the  rights  of  plaintiff."  The  two  para- 
graphs, read  together,  amounted  to  an  In- 
struction to  the  Jury  to  flnd  against  appellant 
although  they  should  flnd  the  existence  of  the 
community  debt  and  that  the  sale  was  really 
made  to  pay  it  unless  it  was  further  shown 
by  him  that  the  sale  was  bona  flde.  The  law 
arising  upon  the  facts  of  this  case  did  £bt 
warrant  such  a  charge,  and  for  thia  error 
the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trlaL 


GOLDSTEIN  T.  SHERMAN,  S.  &  S.  RY.  CO. 
(Court  of  Civil  Appeals  of  Texas.  Feb.  20, 
1801.) 

OARRIBRS— LOSS  OF  GOODS— LIABILITT  OF 
CONNBGTINO  CARRIER. 
Where  goods  are  consigned  over  several 
connectioK  lines  from  a  point  outside  the  state, 
and  are  lost  before  they  come  into  the  state  or 
into  the  posseBsion  of  the  last  connectins  car- 
rier, the  latter  is  not  liable  therefor,  either  at 
common  law,  or  under  Rev.  St  art  331a,  mak- 
ing each  of  several  connecting  carriers  who 
have  recognised,  acqniesced  in,  or  acted  on  a 
contract  for  a  through  shipment  of  gooda  be- 
tween ptAuta  in  the  state  liable  for  the  loss 
thereof. 

Appeal  from  district  court  Marion  connty; 
J.  M.  Talbot.  Judge. 

Action  by  H.  Goldstein  against  the  Shei^ 
man,  Shreveport  &  Sonthem  Railway  Com- 
pany to  recover  the  value  of  goods  lost  In 


carriage.  Prom  a  Judgment  in  favor  of  de- 
fendant plaintiff  appeals.  Affirmed. 

Qeo.  I.  Todd,  for  appellant  U  S.  Schlu- 
ter.  for  appellee. 

NEILL,  J.  This  suit  was  brought  by  ap 
petlant  against  the  appellee  In  the  Justice's 
court  to  recover  the  value  of  certain  goods 
shipped  from  Chicago,  111.,  to  Jefferson,  Tex., 
and  consigned  to  appellant  In  the  Juatice^a 
court  Judgment  was  had  by  the  plaintiff,  but 
upon  appeal  to  the  district  court  the  defend* 
ant  obtained  Judgment  The  trial  court  be- 
fore whom  the  case  waa  tried  without  a  Ju- 
ry, found  the  following  facts:  (1)  Ttiat  a 
ahlpment  of  gooda.  Including  the  bale  lost 
was  an  Interstate  shipment  (2)  That  the 
goods  were  delivered  by  plaintiff's  wife  to 
the  Chicago,  Burlington  &  Quincy  Railway 
Company,  at  Chicago.  IlL,  on  or  about  Sep- 
tember 2. 1899,  and  that  the  shipment  tnclnd- 
ed  three  boxes  and  one  bale  of  clothing.  (3) 
That  the  bale  of  clothing  was  never  received 
by  appellee,  nor  ever  delivered  to  or  received 
by  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas;  that  said  bale  was  abort 
at  Ray,  the  transfer  station  of  the  Mlssonrl, 
Kansas  &  Texas  Railway  and  the  Missouri. 
Kansas  Sc.  Texas  Railway  of  Texas,  near  the 
state  line;  and  that  said  bale  waa  short  at 
Qreenville.  (4)  That  said  bale  was  lost  be- 
fore the  shipment  reached  the  state  of  Tex- 
as, the  same  having  been  handled  by  three 
different  roads  before  It  reached  appellee. 
In  explanation  of  these  findings,  we  will  say 
that  the  evidence  shows  that  the  Chicago. 
Burlington  &  Quincy  Railway  Company,  the 
Initial  carrier,  connects  with  the  Missouri, 
Kansas  &  Texas  Railway  Company  at  Han- 
nibal, Mo.;  that  the  latter  connects  with  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  at  Ray,  In  Grayson  county,  Tex^ 
just  inside  the  state;  and  that  the  Missouri. 
Kansas  &  Texas  Railway  of  Texas  connects 
with  the  appellee's  road  at  Greenville,  Hunt 
county,  Tex.  The  hill  of  lading  contained  a 
stipulation  limiting  the  liability  of  the  con- 
necting carriers  to  three  respectlTe  lines  of 
road. 

The  findings  of  the  trial  Judge  are  fully 
sustained  by  the  evidence  In  the  record.  It 
Is  too  plain  for  argument  that  article  331a. 
Rev.  St.,  has  no  application  to  the  character 
of  shipment  disclosed  by  the  evidence  In  this 
case.  It  is  equally  clear  that  no  other  judg- 
ment than  the  one  appealed  from  could  be 
lawfully  rendered  npon  the  evidence  disclos* 
ed  by  the  record.  Therefore  It  is  affirmed. 


\E\V  YORK  LIFE  IXS.  CO.  v.  ORLOPP.i 
(Court  of  OlvU  Appeals  of  Texas.   Feb.  2, 

1901.) 

INSURANCB-Urs  POLICY— LAW  OF  OTHBR 
STATE— CONSTRUCTION  OP  POUCT— RENEW- 
AL—LAPSE  OF  RENEWED  POUCT-WONPAT- 
MENT  OF  PENALTY. 

l.Laws  N.  T.  1802.  c.  680,  I  92,  prohlbiti 
any  life  policy  not  Issued  on  monthly  or  week- 
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I7  payment*,  or  being  a  term  poliC7  of  one 
year  or  lesa,  from  being  declared  forfeited  or 
lapsed  for  nonpayment  of  premiums,  unless 
notice  ia  glveu  at  least  15  dara  before  it  la 
parable.  A  life  policy  provided  that  it  ahould 
be  goTemed  br  the  lawa  of  New  York,  and  It 
was  reKolarir  oedared  lapaed  for  failure  to  pay 
a  prenuam.  bnt  iraa  afterwarda  relnatated  on  a 
payment  of  a  part  of  the  oreminm  and  the  ex- 
ecution of  notea  for  the  oalance,  which  con- 
tained a  prorlsion  that  all  benefits  should  be 
torfnted  if  the  notes  were  not  paid  at  matnrl- 

3'.  notea  were  not  paid  when  dne,  bnt  no- 

ce  of  their  maturity  was  not  given  to  the  in- 
anred,  and  he  afterwards  tendered  the  amount 
of  the  notea  and  future  premiums,  which  was 
refused  by  the  company.  There  was  no  evi- 
dence of  the  construction  placed  on  the  statute 
by  the  New  York  conrta.  Beld,  :hat  the  bene- 
ficiary conld  recover  on  the  policy,  since  the 
acceptance  of  the  notes  and  cash  constituted 
a  renewal  of  the  policy,  which  could  not  be 
lapsed  without  notice  to  insured  of  the  time 
when  the  notes  became  due. 

2.  The  renewal  contract  did  not  change  the 
policy  to  a  term  policy,  and  bence  it  was  not 
relieved  from  the  operation  of  the  statute. 

3.  Where  a  life  policy  provides  that  It  shall 
bfe  construed  and  governed  by  tiie  laws  of  an- 
other state,  the  statntea  appneable  are  consid- 
ered 8B  part  of  the  written  contract. 

4.  IVhere  a  life  policy  provides  that  It  shall 
be  construed  and  governed  by  the  laws  of  a 
foreign  state,  the  provisions  of  a  statute  apply- 
ing thereto  cannot  be  waived  by  the  parties, 

5.  Where  a  life  policy  provides  that  it  shall 
be  conBtmed  by  the  laws  of  a  foreign  state, 
and  u  statute  of  such  state  is  eetabtisbed  in 
an  action  on  the  policy,  but  there  is  no  evidence 
showing  the  constnictioiL  placed  thereon  by  the 
court  of  laat  resort  of  snch  state,  the  refusal 
of  the  court  to  follow  such  eonstrnction  is  not 
in  violation  of  Const.  U.  B.  art  4,  §  1,  requlr- 
inr  fuU  faith  to  be  given  by  each  state  to  the 
pDblic  acts,  records,  ana  judicial  proceedings 
of  other  states. 

6.  Rev.  St.  188S,  art.  8071,  making  life  insur- 
ance companies  falling  to  pay  a  lova  within  the 
time  specified  in  the  policy  after  demand  there- 
for liable  to  a  12  per  cent  penalty  and  reasona- 
ble attorney's  fees  for  the  collection  of  snch 
lose,  is  not  in  violation  of  the  fourteenth  amend- 
ment to  the  United  States  constitnticm,  when 
applied  to  a  foreign  Insnr^uice  company,  as 
denying  sudi  company  the  equal  protection  of 
the  laws. 

Appeal  from  district  court,  Tarrant  coTin^; 
W.  D.  Harris,  Judge. 

Action  on  a  life  policy  by  Elizabeth  Orlopp 
against  the  New  Toric  Life  Insurance  C<Hn- 
pany.  From  a  judgment  in  favor  of  j^ln- 
tlff,  defendant  appeals.  Modified  and  af- 
firmed. 

West  ft  Smith,  for  appellant  Henry  M. 
<Hiapman,  Tbomas  X  Powell,  and  Ross  ft 
McLeao,  for  appellee. 

HUNTER.  J.  This  suit  was  brought  by 
appellee,  as  administratrix  of  the  estate  of 
Harry  A.  Orlopp,  on  the  14th  d^  of  Decem- 
bw,  1898,  to  recover  of  appellant  on  two  life 
insurance  polides,— one  for  $4,000,  the  other 
for  $3,000,— both  dated  May  9,  1803.  Issued 
Ml  the  life  of  the  ?ald  Harry  A.  Orlopp.  and 
payable  to  his  executors,  administrators,  or 
assigns  upon  the  death  of  the  Insured,  and 
for  reasonable  attorney's  fees,  and  12  per 
cent,  damages,  as  provided  In  article  3071, 
Rer.  St  Tex.  The  amount  of  premium  on 
the  first  was  $112,  and  that  oa  the  second 
81S.W.— 22 


was  $84,  due  and  payable  on  the  1st  day  of 
May  of  ev^  year  in  advance;  and  it  waa 
stipulated  In  said  policies  that,  If  said  an- 
nual premiums  were  not  paid  by  or  before 
said  day,  said  policies  should  lapse  and  be- 
come void,  and  all  payments  made  theretm 
should  be  forfeited  to  the  company.  It  was 
also  stipulated  that  the  said  contracts  or  poli- 
cies should  be  construed  and  governed  by  the 
laws  of  the  state  of  New  Yoi^  The  first 
premiums  were  paid  May  1,  1883,  but  the 
premiums  due  May  1,  1894,  were  uot  paid; 
and  the  policies,  by  reason  thereof,  under  the 
terms  of  the  contracts,  lapaed  and  became 
void;  the  company  having  given  tlie'noti<»s 
required  by  section  92,  e.  680,  Laws  N.  T. 
1882.  On  August  7.  1894,  Harry  A.  Orlopp 
applied  to  the  company  to  r^nstate  his  poli- 
cies, paying  to  the  company  one-fourth  of 
each  premium,  and  executing  his  two  notes 
for  the  balance,  each  dne  November  1,  1804, 
and  furnishing  a  health  certificate  as  re- 
quired by  the  company.  A  renewal  certifi- 
cate was  Issued  by  the  company  and  sent  to 
Its  local  agent  at  Ft.  Worth,  where  Orloi^ 
resided,  but  was  never  delivered  to  Orl(^>p^ 
for  the  reason,  as  the  local  agent  testified, 
that  it  was  the  custom  of  the  company  not 
to  deliver  suCh  certificates  until  the  notes 
were  paid.  The  company  accepted  the  cash, 
notes,  and  health  certificate,  and  afterwards, 
at  maturity,  sent  the  notes  to  a  bank  In  Ft. 
Worth  for  collection  on  November  1,  ISM; 
and  they  were  presented  to  Orlopp  and  their 
payment  demanded  on  the  day  of  their  ma- 
turity, and  Orlopp  failed  to  pay  them.  On 
April  20,  1806,  Orlopp  wrote  the  secretary  of 
tiie  company,  In  K«w  ToiIe,  offeilng  to  pay 
the  notea;  and  the  secretary  on  April  22d  an- 
swered that  It  would  be  necessary  to  furnish 
another  health  certificate,  and  send  check  for 
amount  of  notes,  $146,  and  $7.80,  accumulat- 
ed interest,  before  the  policies  could  be  rein- 
stated. Orlopp  refused  to  furnish  another 
health  certificate.  He  tendered  and  caused 
to  be  tendered  the  regular  annual  lu^mlnms 
for  1895.  1896,  1897,  and  1898,  on  Mar  Ist  of 
each  year,  which  were  declined  and  returned 
by  the  company  upon  the  ground  that  the 
policies  were  lapsed  and  void;  and  on  June 
22.  1883,  Orlopp  died.  Proofs  of  death  w«e 
waived  1^  the  comimny  by  refusing  to  fur- 
nish blank  forms  upon  which  to  make  such 
proofs,  the  policies  reqiUrlng  prooCi  to  be 
made  according  to  the  company's  fmns. 

The  appellant  company  pleaded  and  prov- 
ed the  New  York  statute,  setting  It  out  In  Its 
answer,  and  claimed  forfeiture  of  policies 
for  failure  to  pay  pranlom  due  M^  1,  1894, 
and  for  failure  to  pay  the  notes;  while  plain- 
tIfC  pleaded  a  reinstatement  of  the  policies, 
and  a  failure  on  the  part  of  the  company  to 
give  notice  under  the  statute  of  the  due  date 
of  the  notes,  etc.  The  aKwUant  proved  the 
statote  as  follows:  "Sec.  92.  Nonforfeiture 
of  P(dlC7  without  Notice.  No  life  insurance 
corporation  doing  business  In  this  state  shal^ 
declare  forfeited  or  lapsed,  any  policy  hen 
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after  Issued  or  renewed,  and  not  Issued  upon 
tlie  payment  of  monthly  or  weekly  payments, 
unless  the  same  Is  a  term  Insurance  contract 
for  one  year  or  leas,  nor  shall  any  such  pol- 
icy be  forfeited  or  lapsed  by  reason  of  non- 
payment, when  due,  of  any  premium,  interest 
or  Installment  or  any  portion  thereof  requir- 
ed by  the  terms  of  tiiti  policy  to  be  paid  un- 
less a  written  or  [Printed  notice  stating  the 
amount  of  such  premiums,  Interest  or  Install- 
ment or  portion  thereof  due  on  said  policies, 
the  place  where  It  should  be  paid,  the  person 
to  whom  it  Is  payable  shall  be  mailed  and 
addressed  to  the  person  whose  life  is  insured 
or  the  assignee  of  the  policy.  If  notice  of  the 
assignment  has  been  given  to  the  corpora- 
tion, at'  bis  or  her  last  known  post  office  ad- 
dress, postage  paid  by  the  corporation  or  by 
an  officer  thereof  or  person  appointed  by  it 
to  collect  such  premiums,  at  least  fifteen  days 
and  not  more  than  forty  Are  days  prior  to 
the  day  when  the  same  Is  payable.  The  no- 
tice shall  also  state  that  unless  said  pre- 
mium. Interest  or  Installment  or  portion 
thereof  then  due  shall  be  paid  to  the  corpora- 
tion or  to  a  duly  appointed  agent  or  person 
authorized  to  collect  such  premiums  by  or 
before  the  day  It  falls  due,  the  policy  and  all 
payments  thereon  will  become  forfeited  and 
Toid  except  as  to  a  surrender  value  or  paid 
up  policy  as  in  this  chapter  prorlded.  If  the 
payment  demanded  shall  be  made  in  the 
time  limited  therefor,  It  shall  be  taken  in  full 
compliance  with  the  requirements  In  the  pol- 
icy In  respect  to  the  time  of  payment,  and 
no  such  policy  shall  In  any  case  be  forfeited 
OT  declared  forfeited  or  lapsed  until  expira- 
tion of  the  thirty  days  after  the  mailing  of 
such  notice.  The  affidavit  of  any  officer, 
clerk  OT  agent  of  the  corporation,  or  of  any 
one  authorized  to  mail  such  notice,  that  the 
notice  required  by  this  section  has  been  duly 
addressed  and  mailed  by  the  corporation  Is- 
suing such  policy,  shall  be  presumptive  evi- 
dence that  such  notice  has  been  duly  given." 
But  It  did  not  plead  or  offer  In  evidence  any 
decldon  of  the  courts  of  New  York  constru- 
iug  said  statute,  nor  otherwise  allege  or  offer 
to  prove  what  construction  had  been  given  It 
by  the  courts  of  that  state.  The  notes  exe- 
cuted for  part  of  the  premiums  due  May  1. 
1894,  were  in  the  following  form:  "PoL  535,- 
New  York,  May  1st,  1S94.  Six  months 
after  date,  I  promise  to  pay  to  the  order  of 
the  New  York  Life  Insurance  Company  sixty- 
three  dollars,  at  City  National  Bank,  Fort 
Worth,  Texas,  value  received,  with  interest 
at  the  rate  of  five  per  cent,  per  annum.  This 
note  is  given  in  part  payment  of  the  pre- 
mium due  May  1st,  1S&4,  on  the  above  pol- 
icy, with  the  understanding  that  all  claims 
to  further  Insurance,  and  all  benefltfi  what- 
ever, which  full  payment  In  cash  of  said  pre- 
mium would  have  secured,  shall  become  im- 
mediately void  and  he  forfeited  to  the  New 
York  Life  Insurance  Company  If  this  uote  is 
not  paid  at  maturity,  ezc^t  aa  otherwise  pro- 
vided In  the  policy  Itself.  $63.   [Signed]  H. 


A.  OrI<^p."  The  ease  was  tried  by  the  court 
without  a  Jury,  and  Judgment  rendered  for 
appellee  for  the  full  amount  of  the  p<^lcles, 
less  the  amount  doe  on  the  two  notes,  and 
less  the  premiums  for  1886,  1806,  1807.  and 
18D8,— the  court  refusing  to  give  Judgment 
for  the  12  per  cent  damages  on  the  ground 
that  the  said  article  of  the  Texas  statute  was 
In  violation  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,— and 
the  appellant  brings  the  case  here  for  revi- 
sion. The  appellee  has  also  filed  a  cross  as- 
signment of  error  to  the  court's  action  In  re- 
fusing to  render  Judgment  in  her  favor  for 
the  12  per  cent  damages  allowed  by  the  Tex- 
as statute;  the  court  having  sustained  a  de- 
murrer to  the  claim  for  damages  and  attor- 
ney's fees  as  claimed  under  said  statute. 

There  are  .but  two  questions  Involved  in 
this  appeal.  The  first  Is  raised  by  appellant, 
and  Is  whether,  under  the  provisions  of  the 
New  York  statute  above  quoted,  it  was  neces- 
sary to  give  the  Instn^  notice  when  the 
notes  fell  due.  In  order  to  entitle  It  to  declare 
the  contracts  forfeited.  The  other  Is  raised 
on  appellee's  cross  assignment  of  error,  and 
is  whether  article  3071  of  onr  Revised  Stat- 
utes, Imposing  a  penalty  of  12  per  cent,  and 
the  payment  of  reasonable  attorney's  fees, 
on  life  and  health  Insurance  companies  doing 
business  In  this  state,  for  failure  to  pay  a 
loss.  Is  in  violation  of  the  first  section  ot  the 
fourteenth  amendment  to  the  constitution  of 
the  United  States? 

In  determining  the  question  raised  by  ap- 
pellant we  are  compelled  to  construe  the 
New  York  statute  quoted,  and  declare  the 
meaning  of  the  contract,  reading  the  statute 
as  a  part  of  It.  To  do  this  involves  only 
the  well-known  rule  which  reqntres  the  courts 
to  declare  the  legal  eCtect  of  a  written  In- 
strument put  in  evidence,  because  such  stat- 
ute becomes  a  part  of  the  written  contract, 
and  must  be  construed  as  such,  with  these 
differences,  however:  (1)  The  requirements 
of  such  a  statute  cannot  be  waived  by  the 
parties;  and  (2)  the  statute  ought,  perhaps, 
to  receive  the  same  construction  by  the  courts 
of  another  state  as  is  given  to  it  by  the  courts 
of  last  resort  In  the  state  where  It  was  en- 
acted. This  rule  is  based,  it  is  said,  npon 
that  section  of  our  federal  constltntlon  which 
declares  that  "full  faith  and  credit  shall  be 
given  In  each  state  to  the  public  acta,  rec- 
ords and  Judicial  proceedings  of  every  other 
state."  Const  U.  S.  art  4,  1.  These  "pub- 
lic acts,  records  and  judicial  proceedings"  of 
one  state  are  facts  to  be  alleged  and  proved 
in  the  courts  of  another  state;  and,  where 
any  public  act  of  a  state  has  received  any 
peculiar  construction  by  the  courts  of  that 
state  which  is  relied  on  In  the  courts  of  an- 
other state,  it  is  Incumbent  upon  the  party 
insisting  upon  such  peculiar  construction  to 
plead  and  prove  the  same,  like  any  other  fact. 
Lloyd  V.  Matthews,  155  U.  S.  222,  15  Sup.  Ct. 
TO.  80  U  Ed.  128;  Chicago  &  A.  R.  Oo.  v. 
Wlggliu  Ferry  Co..  110  U.  8.  616,  7  Bop.  Ot. 
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396,  90  U  Ed.  519;  Hanley  T.  Donosfaae,  116 
U.  S.  1,  6  Sup.  Ct.  242.  2Q  L.  Ed.  535.  So 
tlist  in  this  case  we  are  not  only  not  required 
to  look  to  the  decUlons  of  tbe  courts  of  New 
Tork  to  ascertain  how  they  hare  constmed 
this  statute,  bnt  we  are  not  authorized  to  do 
Bo;  for  that  would  be  deciding  this  qnestlon 
ot  tect  npon  evidence  not  In  tbe  recmd,  and 
not  pleaded  by  the  parties. 

Appellant's  counsel  have  read  In  argument 
to  ns,  and  have  cited  in  their  briefs,  the  opin- 
ion of  the  court  of  appeals  of  New  York  in 
the  case  of  Oonway  v.  Insurance  Co.,  140  N. 
T.  78,  35  N.  E.  420,  and  also  tbe  case  of 
Baabolxer  v.  Insurance  Co.,  77  N.  W.  286,  and 
78  N.  W.  244,  decided  by  tbe  supreme  court 
of  Minnesota,  following  the  decision  in  the 
New  Yoi^  case;  both  seeming  to  bold  that 
where  notice,  under  that  statute,  was  given 
oC  the  due  date  of  tbe  annual  premium,  etc^ 
and  a  part  of  it  is  paid,  and  a  note  like  tbe 
one  In  this  case  Is  given  for  tbe  balance,  no 
notice  Is  necessary  of  the  dne  date  of  tbe 
note,  before  forfeiture  may  be  declared  by 
tbe  oon^Mny.  But  In  the  Minnesota  case,  as 
appears  fn»n  the  first  decision,  that  learned 
coort,  It  seems,  wonid  have  decided  the  point 
tbe  other  way  (that  is,  that  such  notice  on 
tlie  note  was  necessary),  had  It  not  consider- 
ed the  question  settled  by  the  New  York 
case;  and,  on  motion  for  rehearing.  Mr.  Jus- 
tice Canty  dissented,  maintaining  that  that 
part  of  the  New  York  case  relating  to  no- 
tice was  mere  dicta,  and  said:  "By  every 
sound  rule  of  Interpretation,  tbe  letter  of 
tbe  statute  of  New  York  applies  to  a  case 
where  the  time  of  payment  of  an  Installment 
of  tbe  premium  baa  been  extended,  and  clear- 
ly such  a  case  Is  within  tbe  spirit  of  the  stat- 
ute, and  notice  should  be  given  of  the  time 
when  the  installment  as  thus  extended  will 
faU  dne."  In  tbe  report  Of  tbe  Banbolzer 
Oase  It  does  not  appear  affirmatively  that  the 
peculiar  conetmctlon  given  tbe  statute  by  l^ie 
New  Yoi^  court  was  pleaded  or  proved;  bnt 
we  Infer  both,  aa  the  court  felt  bound  to  fol- 
low that  decision,  even  against  the  views,  It 
seems,  of  fonr  out  of  five  of  Its  members,  as 
Indicated  by  Justice  Mitchell  In  tbe  original 
opinion.  We  therefore  decline  to  consider 
the  New  York  case,  except  as  matter  of 
argnm«it,  and.  considered  in  that  light,  it  Is 
not  satlBfactory  on  tbe  point  Involved.  In- 
deed, the  distinguished  jurist  who  wrote  the 
<^inlon  seems  to  have  based  the  decision  of 
tbe  case  on  another  point,— the  anthortty  of 
the  agent  to  accept  the  note  and  extend  tbe 
time  of  payment  of  the  premium,— holding 
that  he  had  no  snch  authority.  It  was  not, 
therefore,  necessary  to  decide  whether  notice 
of  tbe  dne  date  of  tbe  void  note  was  required, 
or  whether  tlie  statute  applied  to  such  cases, 
and  this  question  the  learned  judge  did  not 
dJsenat. 

Tbe  renewal  contract  did  not  change  tbe 
policies  so  as  to  constitute  ttiem  contracts  fur 
term  Insnrance,  and  hence  not  subject  to  tbe 
atstote.  Bee  Insnranee  Co.  t.  Bmltfa  CTex.  Ofr. 


App.)  41  S.  W.  680,  and  authorities  then 
cited;  Insurance  Go.  t.  Statham,  9B  T7.  B.  9^ 

28  L.  Ed.  789. 

We  come,  then,  to  consider  tbe  terms  of 
the  statute  just  as  If  they  were  literally  print- 
ed In  the  policies,  as  we  are  required  to  con- 
sider and  construe  any  other  written  con- 
tract, except,  as  it  was  proved  to  be  tbe  stat- 
ute law  of  New  York,  its  provisions  are  man- 
datory and  cannot  be  waived  by  the  contract- 
ing parties.  See  Insurance  Co.  v.  Hill  (G.  01 
A.)  97  Fed.  203.  40  L.  R.  A.  127;  Society 
V.  aements,  140  U.  S.  226.  11  Sup.  Ct  822, 
35  U  Ed.  Hicks  v.  Insurance  Co.  (G.  Oi 
A.)  00  Fed.  600.  And  we  first  conelnde  that 
the  policies  sued  on  lapsed,  and  all  benefits 
thereunder  were  forfeited,  on  May  16,  1894; 
that  being  80  days  after  tbe  mailing  of  the 
notice  to  the  Insurer,  which  mailing  tbe  evi- 
dence shows  to  have  been  done  on  the  141h 
day  of  April,  1804.  And  we  also  cmctude 
that  tbe  acceptance '  by  tbe  company  of  one- 
fourth  of  tbe  May.  1894,  premiums  In  cash, 
and  the  two  notes  due  November  1,  1884. 
for  tbe  balance  of  said  premiums,  amounted 
in  law  to  a  reinatatement  or  renewal  of  tiie 
policies,  with  an  extension  of  the  time  of 
payment  on  tbree-fotirtbs  of  the  premiums 
to  November  1.  1884.  We  cannot  escape  the 
contusion  that  these  notes  were  given  for 
a  portion  of  tbe  May,  1S04,  premiums;  and, 
if  we  are  correct  In  this  conclusion,  the  stat- 
ute applies  to  this  a:tended  portion  of  the 
premiums,  the  same  as  It  did  to  the  whole 
premiums  before  the  notes  were  executed. 
Tbe  language  is:  "No  life  Insurance  corpora- 
tioa  •  •  •  shall  declare  forfeited  or 
lapsed  any  policy  hereafter  Issued  or  renew- 
ed ♦  nor  shall  any  such  policy  be 
forfeited  or  lapsed  by  reason  of  nonpayment, 
when  due,  of  any  premiums.  Interest  or  in- 
stallments, or  any  portion  tbareof,  •  •  • 
unless"  the  notice  prescribed  therein  is  given 
"at  least  fifteen  days,  and  not  more  than 
forty-fire  days,  prior  to  the  day  when  the 
same  Is  payable,"  etc.  These  policies  were 
"renewed"  policies,  and  a  portion  of  the 
premiums,  by  the  terms  of  the  renewal  eon- 
tract  made  In  August.  1884,  became  dne  on 
November  1,  1884;  and  no  notice  of  the  due 
date,  or  that  a  forfeiture  would  ensue  if  pay- 
ment was  not  made  at  maturity,  was  ever 
given  on  these  "portions"  of  the  premiums. 
Hence  no  lapse  of  tbe  policies  or  forfeitures 
followed  the  failure  to  pay  tbe  notes  at  ma- 
tmity,  and  the  tender  of  the  amount  due 
upon  the  notes,  and  of  the  succeeding  annual 
premiums  for  the  years  1805,  1886,  1887,  and 
1898,  kept  the  policies  alive  and  In  full  force 
until  the  death  of  tbe  Insured.  The  admin- 
istratrix, therefore,  was  entitled  to  recover 
the  full  amount  of  tbe  policies,  lees  tbe  un- 
paid premiums,  as  adjudged  tbe  district 
court. 

This  brings  ns  to  nmslder  tbe  croas  asslgn- 
ment  of  error,  which  is  as  follows:  "The 
eonrt  erred  in  not  rendering  Judgment  for 
plaintiff  and  against  defendant  for  twel' 
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per  cent  statutory  damages."  The  learned 
Judge  bad  BostalDed  a  special  exceptloa  to 
tbe  claim  of  plaintiff  for  the  damages  and 
reasonable  attorney's  fees  allowed  by  arti- 
cle 3071  of  our  Revised  Statutes  In  cases  like 
this,  and  In  bla  conduslons  of  law  takes  oc- 
casion to  express  his  Judicial  views  on  the 
lUiconstltutlonallty  of  tbe  artide  tn  question, 
as  follows:  "(Si  That  the  claim  for  attor- 
ney's fees  and  damages  for  tbe  nonpaymMit 
of  tbe  policy  is  nnctmstltutlonal,  and  Is  an  un- 
reasonable and  unconaclonablepenaltyplaced 
on  an  Insurance  company  tor  daring  to  avail 
Itself  of  the  privilege  of  litigating  Its  rights, 
or  what  It  conceives  to  be  Its  rights,  In  tbe 
courts  of  the  country.  [Signed]  W.  D. 
Harris,  Judge."  The  statute  under  consid- 
eration Is  as  follows:  "In  all  cases  where  a 
loss  occurs  and  tbe  life  or  health  Insurance 
company  liable  therefor  shall  fall  to  pay  the 
same  within  the  time  specified  In  the  policy, 
after  demand  made  tber^or,  sndi  company 
shall  be  liable  to  pay  the  bolder  of  sudi  pol- 
icy. In  addition  to  tbe  amount  of  the  loss; 
twelve  per  cent  damages  on  tbe  amount  of 
such  loss,  together  with  all  reasonable  attor- 
ney's fees  for  the  {Hoeecutlon  and  collection 
of  such  loss."  Tbe  exception  which  his  honor 
sustained  urged  that  tbe  article  was  In  vio- 
lation of  tbe  fourteenth  amendment  to  the 
constitution  of  the  United  States,  and  that  Is 
the  contention  of  appellant's  counsel  here. 
The  last  daose  of  section  1  of  said  fomv 
teentb  amendment  provides  that  "no  state 
shall  deny  to  any  person  within  Its  Jurisdic- 
tion the  eqnal  protection  of  the  laws."  This 
court  on  April  25,  1894,  In  tbe  case  of  Insur- 
ance Co.  V.  Walden.  28  S.  W.  1012.  was  tbe 
first  to  decide  the  constitutional  question 
here  presented  In  favor  of  the  validity  of  the 
statute.  Tbe  next  decision  was  by  our  sn- 
j^&aae  court,  on  May  10,  1804.  in  the  case  of 
Insurance  Oo.  v.  Ghownlng,  28  S.  W.  982, 
where  Justice  Brown  fully  discussed  the 
question,  citing  numerous  federal  decisions 
bearing  thereon,  and  upheld  the  validity  of 
the  statute.  Tbe  question  again  came  before 
this  court  January  30,  1897,  in  the  case  of 
Casualty  Co.  v.  Alllbone,  39  S.  W.  632;  and 
this  court  again  sustained  tbe  constitutional- 
ity of  the  statute,  notwithstanding  the  deci- 
sion of  tbe  supreme  court  of  the  United 
States  In  Railroad  Co.  t.  BlUs,  17  Sup.  Ct 
255,  41  L.  Ed.  666,  denouncing  a  somewhat 
similar  statute  of  Texas,  relating  to  rail- 
roads, as  being  In  violation  of  tiie  said  four- 
teenth amendment  was  urged  as  authority 
for  holding  this  statute  void  for  tbe  same 
reason.  But  Justice  Stephens,  speaking  for 
&e  court  said:  "A  late  decision  of  tbe  su- 
preme court  of  the  United  States  [citing  tbe 
Ellis  Case]  construing  a  somewhat  analogous 
statute  of  this  state,  and  reversing  the  de- 
cision of  our  supreme  court  approving  its  va- 
lidity, may  be  at  variance  with  tbe  cases 
Just  dted  [the  Walden  and  Cbowning  Cases], 
but  tmtil  It  Is  expressly  so  held  either  by  our 
own  snprenie  court  or  that  of  tbe  United 


States,  we  wIU  adhere  to  tbe  decisions  already 
made."  A  writ  of  error  waa  denied  by  our 
supreme  court  In  this  case  on  April  29,  1897, 
when  Chief  Justice  Oalnes  said:  "As  to  the 
constitutional  questlou,  we  agree  with  the 
court  of  dvU  appeals  In  holding  that  It  is 
dlstlnguisbaUe  from  that  passed  upon  by 
the  supreme  court  of  tbe  United  States  In 
Railroad  Co.  v.  Ellis.  17  Sup.  Gt  255,  41  U 
Ed.  666."  Casualty  Co.  v.  Alllbone.  40  S.  W. 
399.  The  same  question  was  on  May  3.  1897. 
again  decided  by  this  court  in  tbe  case  of 
Insurance  Co.  v.  Smith,  41  S.  W.  680;  the 
court  being  pro  tempore  composed  of  the 
Honorable  W.  P.  McLean,  the  Honorable  A. 
M.  Carter,  and  the  writer  (Chief  Justice  Taxi- 
ton  and  Justice  Stephens  being  disqualified), 
when  the  validity  of  the  statute  was  again 
sustained  In  tbe  original  opinion,  though  on 
motion  for  rehearing  the  two  special  Judges 
concluded,  upon  the  authority  of  tbe  Bills 
Case,  to  ovmrule  their  original  opinion  de- 
livered by  Special  Judge  Garter,  and  also  to 
expressly  overrule  by  name  all  the  decisions 
of  this  court  and  of  our  supreme  court  above 
cited.  The  wrtter.  however,  dissented  upcm 
tbe  ground  that  tbe  statute  In  question  was 
valid  as  being  an  enactmmt  by  the  legisla- 
ture in  the  exercise  of  one  of  the  reserved 
rights  of  tbe  states,  commonly  called  the  "po- 
lice power  of  the  states";  Insisting  that  tbe 
l^Islature  bad  tbe  right  to  provide  tbe  terms 
upon  which  foreign  corporations  of  that  class 
might  do  business  In  this  state,  and,  that 
being  a  valid  exercise  of  such  power  and 
rlgbt,  the  statute  formed  a  part  of  the  con- 
tract of  every  lite  and  health  insurance  com- 
pany issued  and  made  In  Texas  since  the 
date  of  Its  euactment  In  1874.  41  S.  W.  637. 
Thus  stood  the  question  until  November  21, 
1899,  when  It  again  arose  In  tbe  circuit  court 
of  appeals  of  tbe  United  States  for  tbe'FIfth 
circuit  sitting  at  New  Orteans,  In  the  case 
of  Association  v.  Yoakum,  98  Fed.  251,  where 
McGormick,  Circuit  Judge,  speaking  for  tbe 
court  says:  "The  fourth  asalgnment  Is  that 
'the  court  erred  in  rendering  Judgment  for 
12  per  cent  damages  upon  $5,000,  and  also 
for  $750  for  attorney's  fees,  for  tbe  reason 
that  such  charges  constitute  a  penalty  upon 
the  defendant  for  defending  this  litigation, 
and  discriminate  against  It  and  are  conse- 
quently contrary  to  law  and  nnconstitutlon- 
aL' "  He  then  takes  up  the  history  of  tbe 
article  In  question  as  shown  by  the  legisla- 
tive enactments,  and  by  the  dedsions  of  our 
supreme  court  and  of  this  court  on  its  consti- 
tutionality, and  also  enters  into  an  extended 
review  of  tbe  general  character  of  life  insur- 
ance companies  and  their  manner  of  doing 
business,  and  refws  to  the  very  technical  de- 
cision of  our  supreme  court  in  tbe  case  of 
Fltzmaurice  t.  Insurance  Co.,  84  Tex.  61. 
19  S.  W.  301,  and  to  tbe  decision  of  <Hie  of 
our  courts  of  civil  appeals  In  the  case  of 
HutchlSMi  T.  Insurance  Co.,  SO  S.  W.  3%.  in 
which  onr  supreme  court  refused  a  writ  of 
error.   Mr.  Circuit  Judge  MeCormicfc,  after 

Digitized  by  Google 


Tex.) 


McCOBD-COLLINS  GOMMEBCE  CO.  t.  STERN. 


341 


a  severe  airalgnmeDt  of  such  companies  as 
to  their  manner  of  doing  bnalness,  referring 
to  tbe  statute  in  question,  concludes  bis  able 
opinion  as  follows:  "It  does  not  discrimi- 
nate against  some  and  favor  others,  but, 
though  limited  In  its  application,  does,  within 
tbe  sphere  of  Its  <^)eTatlon,  affect  alike  all 
persons  similarly  sltnated.  It  seeks  to  sub- 
serve the  general  Interest  of  the  public.  It 
must  be  sustained.  Whatever  may  be  tbe 
■onnd  conclusion  as  to  the  unqunllQed  valid- 
ity of  this  Texas  statute,  we  hold  that  the 
fourth  assignment  of  error  in  this  ease  is 
not  well  taken,  on  the  ground  that  the  state 
bad  the  right  to  prescribe  tbe  terms  upon 
which  foreign  coTporati<His  may  do  business 
there.  'Insurance  companies  established  by 
charter  from  one  state  have  no  natural  right 
to  carry  on  business  In  any  other  state,  and 
permission  to  'do  «)  Is  a  privilege  for  which 
tbe  payment  of  a  substantial  sum  as  licensee 
may  be  required.'  Tied.  Llm.  p.  281.  As 
articles  3071,  3072,  c.  3,  tit.  58,  Rev.  St  Tex., 
were  In  force  at  the  time  the  Yoakum  policy 
was  written,  these  provisions  were  assented 
to  by  the  contracting  parties,  and  were  writ- 
ten Into  the  contract."  Without  adopting 
Judge  McCormlck's  nervous  rhetoric  as  set 
out  in  hla  <^nion  in  that  case,  we  may  de- 
rive instmctlon  from  the  facts  he  recites, 
and  thus  more  plainly  see,  as  expressed  In 
the  dissenting  opinion  of  the  writer  aforesaid, 
"that  the  legislature  of  Texas,  In  the  exer- 
cise of  this  great  residuum  of  power  still  left 
In  the  [>eople  of  the  states,  had  the  right  to 
enact  the  statute  In  question,  discriminating 
against  this  character  of  business,  and  that 
good  reasons,  founded  In  sound  state  policy, 
existed  therefor,  and  that  therefore  tbe  stat- 
ute Is  not  In  contravention  of  tbe  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  but  Is  valid  and  binding  as  part  of 
tbe  omtract  sued  on  in  this  case,  and  that 
tbe  appellee  ought  to  recover  the  12  per  cent. 
damageB  as  prescribed  by  the  statute,  the 
same  as  If  It  were  written  in  tbe  face  of  the 
poUctes."  Tbe  supreme  coort  of  the  United 
States,  In  passing  upon  a  somewhat  analo- 
goua  statute  of  Kansas,  In  April,  1809,  de- 
clared tbe  same  doctrine.  Railroad  Co.  v. 
Matthews,  174  U.  S.  90,  19  Sup.  Ct  609,  43 
L.  Ed.  909.  See,  also,  Railway  Co.  v.  Humes, 
116  U.  S.  612,  6  Sup  Ct  110,  20  L.  Ed.  463; 
Barbler  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct 
8C7,  28  Lb  Gd.  923.  It  appears,  therefore, 
that,  with  the  exception  of  the  special  court 
aforesaid,  every  court,  both  state  and  fed- 
eral, wbicb  has  had  occasion  to  pass  upon 
the  validity  and  constitutionality  of  this  stat- 
ute, has,  in  a  regular  line  of  decisions,  run- 
ning back  to  April,  1894,  found  it  reasonable, 
ConatltutioDal,  and  valid,  and  has  upheld  It 
as  a  legitimate  exercise  of  tbe  legislative 
power  of  the  state  to  regulate  its  own  in- 
ternal affairs.  Tbe  Judgment  of  tbe  district 
court  will  therefore  be  reformed  so  as  to  give 
Judgment  In  favor  of  ai^wllee.  In  addition 
to  her  recovery  on  tbe  policies,  12  per  cent 


on  the  amount  of  said  Judgment,  to  be  added 
thereto;  the  whole  to  bear  Interest  at  tbe 
rate  of  6  per  cent  per  annum  from  February 
10,  1900,  the  date  of  tbe  district  court  Judg- 
ment herein.  And  the  Jodgment  tbtu  re- 
formed Is  affirmed. 

STEFHENa  J.,  disqualified  and  not  sit- 
ting. 


McOORD-OOLLINS  OOUMBBCB  00.  T. 

STBBN  et  al. 
(Conrt  of  CSvil  Appeals  of  Texas.  Feb.  16, 
1901.) 

JUDGMENT—MOTION     TO     VACATE— APPLICA- 
TION-JPORM  OF  MOTION— DEM  URBBI^- 
DBLAY  IN  FILING— WAIVER. 

1.  PlaintiETs  application  to  have  a  judgment 
dismisBing  bis  cause  of  action  tor  failure  to 

rosecute  set  aside  alleged  an  agreement  with 
efendanta'  counsel  under  which  the  cose 
should  have  been  continued  on  request  of  plain- 
tiff's counsel,  who  was  prevented  from  attendance 
in  court  by  mckness,  and  that  defendants'  conn- 
sel,  through  mistake,  had  the  case  dismissed, 
and  also  snowed  a  good  cause  of  action  against 
tbe  defendants.  Service  of  this  application  was 
accepted  by  counsel  for  the  defendants.  The 
apphcation  was  not  filed  until  seven  moQths 
after  the  dismissal  of  the  case.  Heid  error  for 
the  court  to  sustain  a  demurrer  on  the  ground 
of  delay  in  filing  such  application,  since  the 
application,  though  in  form  a  motion  for  a  new 
tnal,  was  a  suit  to  have  the  previous  Judgment 
set  aside. 

2.  Where  plaintiff,  aftw  leamlog  that  his 
case  had  been  dismissed  for  failure  to  prosecute 
by  reason  of  a  mistake  of  defendants  counsel, 
filed  an  application  to  have  the  judgment  set 
aside,  whicli  was  accepted  by  defendants'  attor- 
neys, who  Indorsed  thereon  an  agreement  that 
the  matter  might  be  preeented  by  motion,  plain- 
tifTs  delay  in  filing  the  application  after  leara- 
ittg  of  the  dismissal  of  the  case  was  waived 
by  the  defendants*  agreement  indorsed  on  the 
application. 

Appeal  from  district  court.  Wise  county; 
J.  W.  Patterson,  Judge. 

Action  by  the  McCord-CoIlIns  Commerce 
Company  against  Stern,  Lauer,  Shohl  &  Oo. 
From  a  judgment  In  favor  of  tbe  defendants, 
plaintiff  appeals.  Revereed. 

Samuel  T.  Camp  and  Morgan  Bryan,  for 
appeUant  W.  S.  Bssex,  for  appellees. 

STEPHENS,  J.  Tbe  suit  of  appellant 
against  appellees  was  dismissed  for  want  of 
prosecution  at  the  November  term,  1808. 
July  11,  1899,  an  application  was  filed  to  set 
aside  the  judgment  of  dismissal  July  2, 
1900,  this  was  demurred  to,  and  tbe  demurrer 
sustained,  because  of  tbe  delay  In  filing  and 
presenting  the  same.  From  the  judgment  on 
the  demurrer  dismissing  the  application  to  set 
aside  the  previous  Judgment,  this  appeal  Is 
prosecuted. 

The  sufficiency  of  tbe  application  as  an 
equitable  showing  In  the  nature  of  a  motion 
for  new  trial,  filed  after  the  adjournment  of 
court  for  the  term,  we,  perhaps,  need  not  con- 
sider, since  It  does  not  seem  to  bare  been 
Questioned  in  the  court  below,  and  Is  not 
questiuied  here.   But  the  application  seen* 
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to  have  been  treated  aj  a  motion  merely,  and 
as  such  was  dlamlaaed  for  not  being  filed  and 
presented  sooner.  If  It  was  properly  so  treat- 
ed, the  disposition  made  of  It  must  be  ap- 
proved.  Ugbtfoot  v.  Wilson  (Tex.  Civ.  App.) 
82  S.  W.  831.  and  cases  tbore  dted.  In  form 
It  was  a  motion  In  the  original  case,  but  In 
substance  It  -was  an  appeal  to  the  equitable 
pcwera  of  the  court  to  grant  relief,  notwith- 
standing the  adjournment  of  the  court  for 
the. term  in  which  the  judgment  was  render- 
ed. It  set  up  an  agreement  with  counsel  foi 
appellees  under  which  the  case  should  have 
been  continued  on  the  request  made  by  coun- 
sel for  appellant,  who  was  prevented  by  sick- 
ness In  a  remote  city  from  being  present  when , 
the  case  was  called  for  trial,  and  alleged  that 
at  the  Instance  and  through  mistake  of  one 
of  appellees'  counsel,  who  acted  In  Ignorance 
of  the  agreement,  the  case  was  dismissed  in- 
stead of  continued,  and,  besides  excusing  the 
failure  of  appellant  and  its  counsel  to  learn 
of  the  dismissal  till  long  after  the  adjourn- 
ment, showed  a  meritorious  cause  of  action 
against  appellees.  Service  of  the  application 
was  accepted  by  counsel  for  appellees,  who 
agreed  that  the  matter  might  be  presented  by 
motion  to  be  heard  at  &  subsequent  term  of 
the  court,  and  that  the  same  might  be  con- 
tinued without  prejudice.  Th^  sufficiency  of 
this  serrlce,  or  the  power  of  the  attorneys  to 
accept  service,  does  not  seem  to  have  been 
questioned.  If  it  should  be  contended  that 
the  acceptance  or  waiver  of  service  was  not 
made  after  the  suit  was  brought,  as  provided 
In  article  1349  of  the  Bevlsed  Statutes,  the 
answer  filed  by  counsel  for  appellees  consti- 
tuted an  appearance  for  them  so  as  to  dl»- 
pense  with  the  necessity  for  the  Issuance  and 
service  of  citation  upon  them,  as  provided  In 
article  1242.  Id.  We  assom^  of  course,  that 
the  attorneys  lad  authority  to  flle  this  an- 
swer. If.  then,  the  application  contained  all 
the  substantial  requisites  of  an  original  peti- 
tion In  the  nature  of  a  motion  for  a  new  trial, 
•uCb  as  may,  unda  our  system  of  procedure, 
be  filed  after  It  Is  too  late  to  flle  the  statu- 
tory motion,  and  as  appellees  waived  cita- 
tion or  made  such  appearance  as  was  the 
equivalent  of  service  of  citation,  we  see  no 
good  reaBon  why  they  should  not  hare  been 
required  to  treat  the  application  as  a  suit 
brought  against  them  to  have  the  previous 
judgment  set  aside.  To  deny  appellant  relief 
in  such  case  merely  because  the  application 
was  filed  ostensibly  as  a  motion  In  the  orig- 
inal cose  would  be  to  allow  form  to  prevail 
over  substance,  to  the  defeat  of  Justice,  which 
would  be  a  reproach  to  any  enlightened  sys- 
tem of  Jurisprudence.  See,  in  this  connection, 
the  opinion  of  our  supreme  court  in  Johnson's 
Adm'rs  V.  Cheney,  17  Tex.  339.  As  to  the 
delay  complained  of  after  appelant  learned 
tiiat  It  was  too  late  to  flle  a  motion  for  a  new 
trial,  counsel  for  appellees  appear  to  have 
waived  that  by  the  agreement  Indorsed  on 
the  appllcatl<m.  Because  the  court  erred  in 
Bustalnittg  exceptiona  to  the  application  the 


judgment  Is  reversed,  and  the  cause  remand- 
ed for  forttaer  proceedings  in  accordance  with 
tills  (Q^lnira. 


LAWREINOEl  v.  TEXAS  CBNT.  BY.  QO. 
(Ooort  tl  avU  Appeals  of  Twaa.   Feb.  2. 

1901.) 

UASTER  AND  SERVANT-ASBUHPTION  OF  RISK 
—INCOMFBTENCY  OF  FBIiLOW  SBRVANT— 
LIABILITY  OF  UASTBIX  FOR  NBOUaBNGB  OF 
F£UJOW  BSRVANT. 

1.  A  servant,  injured  thioagtL  tho  neslianie* 

of  an  incompetent  fellow  servant,  is  not  pre- 
cluded from  recovering  by  the  fact  that  he 
could  have  known  of  the  fellow  servant's  In- 
competency by  the  use  of  ordinary  care,  sine* 
he  is  entitled  to  assnma  that  the  master  will 
not  require  him  to  woric  with  an  Incompetent 
man. 

2.  The  rule  that  a  servant  caonot  recovor  for 
injuries  received  in  the  «npioyment  oC  the 
master,  if  he  has  equal  facilities  with  the  mas- 
ter for  ascertaining  the  dangers  of  the  «nploy- 
ment,  is  not  applicable  to  an  Injury  receiv- 
ed through  the  ne^igenca  of  an  inoompetieu 
fellow  servant. 

3.  Sables'  Qv.  St.  art.  45G0f,  providing  that 
a  railroad  company  shall  be  liable  for  Injories 
rec^ved  by  an  employe  while  operating  Its 
ears,  locomotivea,  or  trains,  throogh  the  negli- 
gence of  another  employ^,  though  the  latter  is 
a  fellow  servant,  does  not  render  such  company 
liable  for  an  injury  received  by  a  section  man 
engaged  in  unloaduig  a  cor,  and  injured  l^r  the 
negligence  of  a  feUow  servant,  since  they  ace 
not  operating  such  car. 

Appeal  from  district  court,  Ezatb  oonnty; 
Lee  Young,  Special  Judge. 

Action  by  William  Lawrence  against  the 
Texas  Central  Railway  Company  for  injurlea 
received  while  in  the  en^oy  of  defendant. 
From  a  judgment  in  favor  of  the  defendant, 
the  plaintiff  appeals.  Beversed. 

Wynne,  McCart  *  BowUn  and  J.  B.  tAc- 
Carty,  for  anwllant  U  W.  Conqilidi,  for  ap- 
pellee. 

HUNTBR.  J.  Appellant  was  a  section  band 
In  the  employ  of  appellee,  vrhen  he  with  his 
section  gang  were  ordered  by  the  forMnan  to 
unload  a  car  of  mns-ties  which  had  been  set 
out  on  a  side  track,  it  appearing  to  be  a  part 
of  his  duty  as  a  section  hand  to  perform  this 
kind  of  service  when  so  ordered.  Filppen  and 
another  section  hand  were  Inside  the  car 
throwing  out  the  cross-ties,  wblle  appellant 
and  another  section  hand  were  picking  them 
\xp,  and  bearing  them  a  few  feet  away  from 
the  track,  and  stacking  than.  Flippen  bad 
been  working  with  appellant  and  the  section 
gang  for  about  three  months,  but,  it  se^ns. 
was  considered  a  new  man.  Several  times 
while  unloading  the  ear  Flippen  was  caution- 
ed to  be  careful,  that  he  was  liable  to  hurt 
tooM  one,  and,  while  appellant  and  his  com- 
panion were  taking  hold  of  a  tie,  Flippen 
threw  off  one  on  top  of  the  one  appellant  had 
hold  of,  and  It  mashed  or  cut  off  his  thumb. 
There  was  evidence  trading  to  prove  that 
Flippen  was  a  reckless,  careless.  Incompetent 
man,  and  by  reason  thereof  a  dangerous  man 
to  work  with,  and  Oat  the  foreman  of  the 
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«ecUQii  aang.knew  It  and  this  salt  tor  dam- 
-agM  wu  based  upoa  that  theory.  The  de- 
fense was  that  the  plaintiff,  with  full  knowl- 
edge of  the  Incompetency  of  Flippen,  and  the 
Manser  of  workii^  with  him,  remained  In  the 
service  of  the  company,  and  thereby  assumed 
Che  risk  of  injury;  also  that  the  Injiu;  was 
caused  by  the  act  of  a  fellow  serrsnt,  and  that 
defendant  is  not,  by  te&eoa  thereof,  liable. 
There  Is  some  evldesice  also  in  the  record 
tending  to  prove  that  appellant,  before  the  in- 
Jury,  knew  of  Fllppen's  Incompetency,  though 
he  denies  it 

On  the  trial  of  the  cause,  the  court,  among 
other  things,  charged  the  jury  as  follows:  "(8) 
A  fellow  servant  assumes  ail  the  risks  ordi- 
narily Incident  to  the  bosIneBS  In  which  he  Is 
eogsged,  and,  when  he  has  eqnal  facilities  with 
the  master  or  vice  principal  for  ascertaining 
the  danger  Incident  to  the  Ubor  in  which  he 
is  engaged,  be  is  held  by  the  law  to  have  as- 
sumed a  risk  incident  to  his  employment  (tf) 
Again,  If  the  alleged  fellow  servant  Jim  Flip- 
pen  was  in  fact  reckless,  aegUgent,  dangerous, 
and  lnoQtiq)ei;eut  and  If  ptslntUI  was  injured 
by  the  negligence  of  said  Flippen,  yet  If  you 
find  from  the  evidence  that  the  plaintiff  knew, 
or  by  tUe  use  of  ordinary  care  could  have 
known,  the  reckieas,  negligent,  and  incompe- 
tent character  of  said  Flippen,  then  the  plain- 
tiff would  not  be  entitled  to  racorer,  and  yon 
will  And  for  the  defendant" 

The  assignments  to  these  charges  must  be 
sustained,  and  so,  also,  most  be  the  fourth 
assignment.  If  a  servant  know  of  the  reck- 
less character  of  a  fellow  servant,  or  of  his 
incompetency,  whereby  It  becomes  dangerous 
to  work  with  him,  he  assumes  the  risk  of  lon- 
ger working  with  him.  He  need  not  Inquire 
or  Investigate  as  to  the  competency  of  any 
fellow  servant  He  may  rely  upon  the  dili- 
gence of  the  master,  and  assume  that  he  will 
not  put  him  to  work  with  an  Incompetent 
man,  nor  put  an  incompetent  man  to  work 
with  blm.  Hence  It  was  error,  as  held  in 
the  cases  below,  to  charge  the  Jury  that  If,  "by 
the  use  of  ordinary  care,  the  plaintiff  could 
have  known  of  Fllppen's  Incompetency,  he 
could  not  recover."  Railway  Co.  v.  Crenshaw, 
71  Tex.  840.  9  S.  W.  262;  Kallway  Ck>.  v.  John- 
son. 88  Tex.  619,  35  S.  W.  1042;  Id.,  90  Tex. 
304.  38  S.  W.  620;  Railway  Co.  v.  Hannig,  91 
Tex.  351,  43  S.  W,  508;  BaUway  Co.  t.  Eber- 
heart  91  Tex.  321.  43  S.  W.  610. 

Wh&t  we  have  said  here  will  also  hidlcate 
the  error  in  the  charge  to  the  effect  that.  "If 
the  servant  had  equal  facilities  with  the  mas- 
ter for  ascertaining  the  danger  Incident  to  the 
labor  in  which  he  Is  engaged,  he  Is  held  by  the 
law  to  have  assumed  the  risk  of  such  dan- 
ger." This  rule,  it  seems,  does  not  apply  in 
cases  like  this,  where  the  Injury  Is  alleged  to 
have  been  caused  by  the  Incompetency  or 
recklessness  of  a  fellow  servant,  but  only  to 
cases  where  the  physical  surroundings  make 
the  danger  as  obvious  to  the  servant  as  to  the 
master.  Railway  Co.  v.  Lempe,  50  Tex.  19. 
^ppellaj»^s  counsel  losfst  that  the  company 


ia  liable  for  the  Injury  although  tbe  section 
hands  engaged  in  unloading  the  car  were  fel- 
low servants  with  him,  because.  It  Is  insisted, 
they  were,  wiilie  unloading  the  car.  engaged 
in  the  business  of  operating  it,  withhi  the 
meaning  of  article  45G0f,  Sayles*  Civ.  St  We 
think  not  The  unloading  of  a  car  by  section 
hands  Is  not  operating  it  For  the  errors  in 
the  charge  as  above  indicated,  the  Judgment 
ia  reversed,  and  the  cause  remanded  for  a  new 
trial. 


GULF,  0.  &  S.  P.  RT.  CO.  v.  PORTER. 

(Court  of  avU  Appeals  of  Texas.   March  13, 
1901.) 

CARRIAQB  OF  UVB  STOCK— FOOD-DBLAT  IN 
SHIPMBNT— INBTRUCTI0NS-I8- 
SUBS  AND  PROOF. 

1.  A  verdict  for  an  amount  justified  by  tha 
testimony  in  a  suit  against  a  railroad  company 
for  damages  to  catue  In  transportatloD  will 
not  be  disturbed  on  the  ground  that  the  Jury 
might  have  rendered  &  verdict  for  a  lees  sum. 

2.  A  railroad  company  receiving  cattle  for 
shipment  is  bound  to  transport  them  to  their 
destination  In  a  reasonable  time,  and  cannot 
excuse  delays  in  transportation  on  the  ground 
that  its  regular  trains  did  not  connect  In  time 
to  avoid  delay. 

3.  Averments,  In  a  petition  In  a  salt  against 
a  carrier  tor  dsmases  to  cattle  in  tranaporta* 
tioQ,  to  the  effect  that  defendant  bound  itself 
to  transport  them  in  as  good  ooadltion  as  possi- 
ble, that  they  were  damaged  when  delivered  to 
plaiQtiff  at  Ukeir  destination,  and  that  if  they 
injured  themselves  because  they  were  nnroly, 
it  resulted  from  defendant's  fauuie  to  provide 
proper  pens  and  water,  are  sufficient  to  support 
a  charge  anthorizing  a.  recovery  for  defend- 
ant's neglect  to  furnish  feed  and  water. 

4.  PlamtifTa  evidence  that  injuries  to  his 
cattle  during  transportation  were  duo  to  waut 
of  feed  and  water  is  admissible  under  defend- 
ant's answer,  averriug  that  the  cattle  Injured 
themaelTes  becaase  tuy  woe  wild  and  vlelons. 

Appeal  from  Hill  county  court;  J.  B.  Reyn- 
olda.  Judge. 

Action  by  J.  N.  Porter  against  the  Ghilt, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

B.  K.  Goree  and  J.  W,  Terry,  for  appellant 
Wear,  Morrow  &  Smlthdeal,  for  appellee. 

COLLAUD,  J.  Suit  In  the  county  court 
by  3.  N.  Porter  for  alleged  damages  to  stock 
cattle  while  being  carried  by  defendant  from 
Balllnger  to  Blum,  Tex..  October  9,  1S09;  al- 
leging that  the  cattle  were  not  carried  in  rea- 
sonable time,  and  that  they  were  often  Jarred 
and  knocked  down  by  rough  handling  and 
switching,  were  confined  In  muddy  pens,  un- 
necessarily unloaded  at  Brownwood,  and  six 
head  so  badly  injured  that  they  were  killed 
or  abandoned  on  the  way.  Answer  by  gen- 
eral demurrer,  general  denial,  and  special 
answer  that  the  cattle  had  been  carefully 
and  expeditiously  handled,  but  that  they 
were  thin  and  weak  when  received,  and  un- 
ruly and  vicious,  and  that,  if  Injured,  the 
Injury  resulted  from  their  own  condition  and 
fighting  propensities;  that  U  wu  necessary- 
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to  onload  them  at  Brovnvood,  to  nuke  ccm- 
nectlon  with  d^endauf  a  train  to  Temple. 
Defendant  alao  pleaded  tliat  ft  was  stipulat- 
ed In  the  contract  of  stalinnent  tbat  the  cat- 
tle were  not  to  be  transported  In  any  sped- 
fled  time,  and  that  plaiaUff  assumed  all  zisks 
of  Injury  to  the  cattle  resulting  from  ttieir 
disposition,  and,  further,  that  plalntlfl  agreed 
to  take  care  of  the  cattle  en  route,  and  If 
they  were  injured  it  was  due  to  the  negli- 
gence of  plaintiff  to  properly  care  for  them. 
Plaintiff  replied  by  demurrer  and  general  de- 
nial, and  spedally  that  any  agreement  of 
plaintiff  not  to  bold  defendant  liable  for  in- 
juries to  the  cattle  arlelng  from  Its  own  neg- 
ligence is  void,  and  that  if  the  cattle  were 
unruly  and  were  maimed  It  resulted  from 
want  of  proper  care  of  defendant  to  provide 
proper  pens  and  water.  Verdict  and  Judg- 
ment for  plaintiff  for  f&18.65,  from  which 
defendant  has  appealed. 

The  court  Instructed  the  jury  that.  If  In- 
juries to  the  cattle  resulted  from  the  condi- 
tion or  disposition  of  the  catUe,  plaintiff 
would  not  be  entitled  to  recover;  and  appel- 
lant contends  tbat  It  was  ebown  by  a  pre- 
ponderance of  the  evidence  that  at  the  time 
of  the  shipment  the  cattle  were  poor  and 
weak,  and  that  plaintiff,  notwithstanding, 
loaded  them  on  the  cars  for  a  trip  of  nearly 
300  miles;  and  that  defendant  was,  there- 
fore, not  responsible.  The  shipment  consist- 
ed of  60  cows  and  heifers,  20  two  year  old 
steers,  and  the  rest  yearlings,  or  "coming 
yearlings,"  except  2  bulls,— 128  head  In  all. 
The  testimony  of  plaintiff  showed  that  the 
cattle  were  damaged  on  the  trip  at  $8  per 
head,  or  over  (1,000,  though  plaintiff  sued 
for  only  (6  per  head,— f76S.  He  recovered 
9S18.&6,— an  amount  less  than  that  sued  for, 
and  an  amount  less  than  would  have  been 
warranted  by  the  testimony.  It  Is  not  the 
province  of  the  court  to  determine  the  true 
amount  of  damages  the  Jury  should  have  al- 
lowed. The  law  leaves  that  question  with 
the  Jury,  and  unless  the  verdict  should  be 
apparentiy  excessive  the  court  should  not 
interfere.  In  this  case  we  could  not  do  bo. 
Testimony  adduced  by  the  plaintiff  shows 
that  he  bought  the  cattle  In  the  country 
about  SO  miles  from  Ballinger.  They  were 
stock  catUe,  and  In  good  condition,— not  crip- 
pled or  bruised.  Ue  drove  them  to  Ballin- 
ger, and  "they  stood  the  trip  nicely."  They 
were  loaded  on  defendant's  local  freight,  and 
carried  75  or  80  miles,  to  Brownwood,  where 
they  were  held  in  muddy  pens  16  or  17  hours 
without  sufficient  feed  and  water,  and  were 
then  reloaded  and  carried  to  Temple  on  a 
mixed  train,— a  long,  tiresome  trip,— all  day 
and  night  going  the  distance,  about  100 
miles;  the  train  making  frequent  stops,  hav- 
ing the  effect  to  worry  the  cattle  and  knock 
them  down.  They  were  not  fed  at  Temple, 
remained  there  4  hours,  and  were  then  car- 
ried to  Blum  on  defendant's  road,  being  8  or 
9  hours  on  the  way.  On  arrival  at  Blum 
they  were  in  bad  condition,— skinned  up  and 


muddy;  all  skinned  more  or  less.  Six  at  the 
cows  died  during  the  shipment,  and  three 
aftw  they  were  unloaded  and  received  at 
BInm.  Of  the  tlx  that  died  on  the  way, 
fliree  wen  left  at  Brownwood.  one  died 
while  being  unloaded,  and  two  others  were 
killed  In  the  paw  at  the  same  places  IPIaln- 
tifl  testified:  «rrhey  were  put  in  the  Santa 
F6  stock  pens  at  Brownwood.  and  they  were 
In  bad  shape.  It  had  been  raining,  and  they 
were  muddy.  The  cattle  were  put  in  three 
pens,  and  the  company's  employes  gave  the 
cattle  three  bales  of  bay  to  each  pen.  or  nine 
bales  to  the  128  head  of  cattie.  They  filled 
the  troughs  in  the  three  pens  and  went 
away.  I  went  to  the  pens  about  daylight  on 
the  morning  of  the  2Sth,  and  the  cattie  were 
very  resUess.  There  was  Just  a  Uttie  water 
In  the  bottom  of  the  troughs.  They  were 
crowded  around  the  troughs,  all  trying  to  get 
It  Some  of  them  were  down,  and  some  of 
them  had  been  hooked  over  In  the  troughs. 
I  hunted  up  the  agent,  and  asked  him  to  put 
more  water  and  feed  in  the  pens.  In  the 
course  of  an  hour  he  came  to  the  pais,  and 
turned  on  more  water  In  the  trough,  and  put 
nine  more  bales  of  hay  in  the  pens.  *  «  • 
The  cattie  quieted  down  when  they  were 
watered  and  fed.  The  cattie  were  watered 
at  the  creek,  as  they  were  driven  into  Bal- 
linger on  the  evening  of  the  26th.  They  bad 
no  water  from  that  time  until  they  got  the 
water  at  Brownwood."  Dave  Schley  testi- 
fied for  plaintiff  that  he  knew  the  cattle, 
"•  •  •  1  saw  them  about  two  days  before 
they  were  shipped.  They  were  average  cat- 
tle,—neither  fat  nor  poor.  They  were  In  as 
good  flesh  as  any  cattle  In  that  country.  I 
helped  to  drive  them  to  Ballinger."  M.  W. 
Brlgham,  witness  for  plaintiff,  testified  that 
he  knew  the  cattie:  "I  helped  to  drive  them. 
It  took  about  a  day  and  a  lialf  to  drive  them 
from  the  pasture  to  Ballinger.  They  were 
not  very  troublesome  In  driving.  They  were 
quiet.  Their  condititm  was  very  good  when 
they  got  to  Ballinger.  TTiey  were  stock  cat- 
tle. The  cattle  were  In  good  shape,"  J.  H. 
Spreadman,  witness  toe  plaintiff:  "I  know 
the  bunch  of  cattie  In  question,  and  saw 
them  when  they  arrived  at  Blum.  •  •  • 
The  cattie  were  in  pretty  bad  shape,— In  bad 
condition.  Some  of  them  were  dead,  some  wore 
down,  some  had  their  necks  crooked  around." 
The  witness  thinks  that  there  were  none 
dead  among  the  yearlings.  T.  R.  Gannoway, 
witness  for  plaintiff,  testified  that,  in  the  con- 
dition they  were  in  at  Blum,  they  were 
worth  from  f  10  to  ¥12  per  head,  and  such  a 
lot  of  cattie  in  average  flesh  would  have  been 
worth  an  average  of  $18  to  $20  per  head,— 
the  cows,  about  $26  per  head.  There  was 
testimony  adduced  by  defendant  to  the  effect 
tbat  the  cattie  were  pdor  and  in  bad  condi- 
tion on  arrival  at  Ballinger,  and  were  worth 
much  less  than  the  estimate  made  by  plain- 
tiff's witnesses.  We  cannot  say  the  verdict 
was  unsupported  by  the  testimony,  as  to  fail- 
ure of  defendant  to  carry  the  cattle  In  a  lea- 
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•onable  time,  nor  that  It  waa  excessive  In 
axnonnt  The  Terdlct  was  not  for  as  much 
aa  the  testimony  of  plaintiff  would  have  war- 
ranted. These  Questions  were  for  the  jury  to 
determine,  and  while  they  might  have  ren- 
dered a  different  verdict,  for  a  less  amount, 
it  was  their  province  to  decide  the  matters, 
and  we  cannot  disturb  the  finding. 

Api>eUant  contends  that  the  delays  were 
absolutely  necessary,  especially  at  Brown- 
wood;  that  the  cattle  were  carried  on  as 
soon  aa  the  regular  trains  arrived.  Defend- 
ant received  the  cattle  for  shipment,  and  it 
was  its  duty  to  transport  them  In  a  reason- 
aUe  time.  If  the  trains  did  not  connect  In 
time  to  avoid  the  delay,  It  cannot  daim  Im- 
monity  from  the  consequences  on  that 
ground.  It  does  not  appear  that  the  cattle 
were  Injured  or  famished  for  water,  as  claim- 
ed by  defendant,  on  arrival  at  Balllnger.  They 
were  watered  the  evening  before  arrival. 
Porter  testifled  that  they  stood  the  trip  nice- 
ly and  were  in  good  condition.  It  was  the 
morning  after  they  were  pat  In  defendant's 
pens  that  they  were  restless  for  want  of  wa- 
ter and  feed,  and  as  soon  as  they  were  fed 
they  quieted  down.  The  Jury  might  well 
have  concluded  that  it  was  the  want  of  water 
and  snffident  feed  that  caused  them  to  be 
restless  and  book  and  crowd  one  another,  and 
oot  because  of  their  being  wild  and  unruly. 

2.  Appellant  complains  that  the  court  sub- 
mitted as  an  element  of  recovery  the  Issue 
as  to  whether  the  cattle  had  been  properly 
fed  and  watered.  The  petition  shows  that 
"when  the  cattle  were  delivered  to  i^lntiff 
at  Blum  they  were  In  bad  condition,  being 
tHuised  and  drawn,  and  jvere  greatly  dam- 
aged and  injured."  It  la  also  averred  that 
"defendant  agreed  and  bound  Itself  to  trans- 
port the  same  as  expeditiously  as  possible, 
and  in  as  good  condition  as  possible."  These 
allegations  are  suf&clent  to  admit  proof  of 
the  cause  of  the  drawn  and  damaged  condi- 
tion, and  that  defendant  failed  to  comply 
irlth  the  obligation  to  carry  the  cattle'  in  as 
good  condition  as  possible;  and  under  the 
Issue  BO  made  it  might  be  shown  tbet  they 
were  not  fed  and  watered.  Plaintiff  distinct- 
ly alleged  that  If  the  cattle  were  unruly  it 
resulted  from,  and  was  caused  by,  the  fail- 
ure to  provide  proper  pens  and  water.  The 
averments  were  suCQdent  to  predicate  a 
charge  by  the  court  authorizing  a  recovery 
fn»n  neglect  of  dtfendant  to  furnish  feed 
and  water. 

3.  The  testimony  aa  to  want  of  feed  and 
water  was  also  admissible  upon  the  Issue 
made  by  defendant  that  the  cattle  were  wild 
and  vicious,  and  so  from  these  causes  they 
iDjured  themselves.  There  was  proof  that 
when  they  were  fed  and  watered  they  quieted 
down.  So  the  proof  of  want  of  feed  and  wa- 
ter was  also  admissible  upon  the  issue  made 
by  defendant 

4.  The  charge  of  the  court  and  the  chaise 
given  at  request  of  defendant  were  as  fa- 
vorable to  defendant  aa  they  should  have 


been,  and  It  was  not  error  to  refuse  other 
instructions  asked  by  defradant  It  was  cor- 
rect to  refuse  defendant's  requested  charge  to 
the  effect  that  If  It  were  necessary  to  unload 
the  cattle  at  Brownwood,  In  order  to  comply 
with  the  law  that  cattle  shall  not  remain 
loaded  upon  cars  longer  than  28  hours  with- 
out feed  and  water,  and  If  they  were  held 
for  that  purpose,  and  to  connect  with  a  regu- 
lar train,  then  there  could  be  no  recovery  for 
the  alleged  delay.  It  is  clear  that  the  cattle 
were  not  held  at  Brownwood  as  long  as  they 
were  to  comply  with  tl^e  law  as  to  feeding 
and  watering;  nor  could  defendant  be  excus- 
ed for  such  delay  on  the  ground  that  the  de- 
lay was  to  secure  the  further  shipment  by 
the  regular  train. 

It  is  not  necessary  to  express  our  views  as 
to  other  asalgnments.  We  have  omsldered 
every  Issue  In  the  case  as  presented  in  appel- 
lant's brief,  and  find  no  error  requiring  re- 
versal. We  believe  the  Judgment  of  the  low- 
er court  should  be  affirmed,  and  It  Is  so  ctder- 
ed.  Affirmed. 


GILUIAN  ec  al.  v.  CITY  OF  FROST. 
(Court  of  CIvH  Appeals  of  Texas.   Feb.  6. 
lOOL) 

TRESPASS  TO  TRY  TITLES— DBDICATION—E VI- 
DBNCB-8UPFICIENCT— ISSUES  —  MATERIAI^ 
ITY— NBCBSSART  PARTIES— DECLARATION  OF 
TRUST— ACCBPTANCB  OP  DEDICATION— CITY 
-CREATION  SUBSEQUENT  TO  DEDICATION— 
LIMITATIONS-OPERATION-JUDQMBNT— PAR- 
TIES INCLUDED— TAX  ON  DEDICATED  PROP- 
ERTY—PAYMENT— BPPECT. 

1.  B.  owned  ISO.  acres  of  land,  through  which 
a  railway  was  built,  and  on  the  eBtablighment 
of  a  station  on  B.'8  property  he  divided  all  the 
land  into  lots  and  blocks,  except  7  acres,  which 
he  laid  .out  as  a  park,  and  30  acres  covered 
by  a  lake.  The  lots  were  sold  on  the  repre- 
sentation that  the  park  and  lake  were  to  be  the 
property  of  the  public.  B.  recorded  a  plat  of 
the  town,  io  which  the  park  and  lake  were 
designated,  and  the  property  was  used  by  the 
public  aa  a  park.  Held,  that  the  evidence 
was  sufficient  to  show  a  dedication  of  the 
park  and  lake  to  the  public. 

2.  A  railway  company,  in  building  Its  road, 
erected  a  wall  across  a  creek  forming  a  lake. 
Hie  owner  of  the  property  subserguently  laid 
it  out  into  town  lots,  which  he  sold  on  the  rep- 
resentation that  the  lake  should  belong  to  the 
public,  and  deeded  the  land  beneath  the  lake  to 
the  railway  company,  and  the  right  to  use  the 
water  for  railroad  purposes.  The  lake  waa 
used  by  the  inhabitants  of  the  town  aa  a  pub- 
lic park.  Subsequently  the  original  owner's 
grantee  asserted  title  to  it,  fenced  it.  and  char 
ged  admission,  ileld  that,  in  an  action  of  tres- 
pass to  try  title  by  the  dty,  the  questions 
whether  the  public  knew  that  the  railroad 
erected  a  dam  and  formed  the  lake  and  wheth- 
er the  city  was  bound  by  the  deed  to  the  rail- 
way company  were  immaterial,  since  there  waa 
no  conflict  in  the  use  of  the  water  by  the  rail- 
way company  and  the  use  of  the  lake  by  the 
city  as  a  public  park. 

3.  A  lake  waa  formed  by  a  railway  company 
erecting  a  wall  across  a  creek  in  constmetlng 
its  road,  and  the  owner  deeded  the  land  bfr- 
Death  the  lake  so  formed  to  the  railway  com- 
pany, with  the  right  to  use  the  water  for  rail- 
way purposes.  Subsegnently  the  owner  dedi- 
cated the  lake  to  the  town  which  had  grown 
op  around  it  for  a  public  park.  Held,  that  the 
railway  company  was  not  a  necessary  party  t« 
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sn  action  of  trespau  to  trj  title,  brooght  by 
the  town  against  a  subsequent  grantee  of  the 
owner,  since  the  company  was  in  no  way  in- 
tei-ferlng  with  the  public's  use  of  the  lake,  and 
was  not  concerned  in  the  litigation. 

4.  An  owner  dedicated  a  tract  of  land  and  a 
lake  to  a  city  for  a  public  paik,  and  subse- 
quently deeded  the  land  beneath  tne  lake  to  a 
railway  company,  with  the  right  to  use  its  wa- 
ters for  railway  and  such  other  purposes  as 
would  bm^t  taa  railroad  or  the  ci^  and  its 
business.  Held,  that  the  deed  to  the  railway 
company  did  not  declare  a  trust  in  the  company 
in  favor  of  the  city,  but  was  merely  declarative 
of  a  benefit  already  aet  apart  to  the  people  of 
the  city. 

5.  Vt  here  an  ownei*  of  land  divided  part  of  It 
into  lota  with  reference  to  a  park  and  lake, 
which  he  declared  was  far  the  use  of  the  pub* 
lie,  the  immediate  use  of  the  property  by  the 
public  as  a  park  constituted  an  acceptance  of 
the  dedication, 

0.  Where  an  owner  of  land  laid  it  out  in  lots 
with  reference  to  a  park  and  a  lake,  and  rep- 
reseated  to  purchasers  of  the  land  that  tne 
park  and  lake  were  to  be  dedicated  to  the  pub- 
lic, and  the  property  was  immediatriy  used 
aa  a  public  park,  it  was  not  necessary  that  the 
tom  which  sabseqneiitly  developed  around  the 
lake  should  have  been  created  at  the  time  ,of 
the  dedication  in  order  to  enable  it  to  assert  ti< 
tie  to  the  property  as  dedicated  to  the  public. 

7.  An  owner  of  property  divided  it  into  lots, 
and  dedicated  a  lake  and  park  on  it  to  the 
public.  A  town  grew  up  around  the  lake, 
which  used  the  property  as  a  public  park.  Sub- 
sequently the  owner  deeded  all  of  his  property 
remaining  unsold  to  a  land  company,  subject 
to  certain  privileges,  one  of  which  recognized 
the  right  of  the  public  to  use  the  lake  and 
park.  The  land  company  conveyed  title  to  de- 
fendajit,  aubject  to  all  the  privileges  panted  by 
the  owner  to  the  land  company.  Held,  that  de- 
fendants* deed  was  not  sufficient  to  set  the 
statute  of  limitations  in  operation  as  against 
the  ririLts  of  the  public  to  use  the  pn^erty  as 
a  public  park,  unce  it  did  not  pu^ort  to  con- 
vey any  rights  antagonistic  to  the  public. 

8.  An  owner  dedicated  a  lake  and  park  to 
the  public,  and  the  property  was  used  by  a  city 
which  had  grown  up  around  it  ai  a  public  park. 
Defendant  claimed  the  property  undw  a  deed 
executed  to  1882,  and  fenced  the  property,  and 
'Charged  admission.  Held,  that  an  attempt  by 
defendant  in  1806  to  rent  the  property  of  the 
■<3ty  was  a  sufficient  recognition  of  the  city's  ti- 
tle by  dedication  to  prevent  the  running  of  the 
statute  of  limitations  pritH*  to  that  date. 

9.  Saylee'  Ann.  av.  St.  18»7,  art.  3351,  pro- 
vides that  no  persons  shall  acquire  title  by  oc- 
cupancy or  adverse  possession  to  any  part  or 
portion  of  any  street  or  groonds  which  have 
been  dedicated  to  the  public  use  of  any  town 
or  ei^.  Held  that,  where  an  artificial  lake 
had  been  dedicated  to  the  public  nse  of  a  city, 
a  tiiird  party  cannot  acquire  title  to  it  by  ad- 
verse possession,  since  the  word  "grounds" 
is  comprehensive  enough  to  include  an  ardfidal 
lake. 

10.  When  a  city  brought  an  action  of  trespass 
to  try  title  to  a  park  and  lake  which  had  been 
dedicated  to  the  city  as  a  public  park,  subject 
to  the  rights  of  the  citizens  to  use  the  waters 
of  the  lake  for  manufacturing  and  other  pur- 
poses, it  was  error,  on  rendering  judgment  for 
the  dty,  to  also  adjudge  that  the  city  should 
not  deprive  the  defendants  "or  other  persons" 
of  the  proper  and  reasonable  consumption  of 
wator  from  the  lake,  since  the  city  obtained 
judgment  aa  representing  its  citlsens.  and  no 
"other  persons"  except  defendants  had  any  in- 
terests to  be  protected. 

11.  Where  defendant  asserted  title  to  a  park 
and  a  lake  after  they  had  been  dedicated  to 
the  public,  the  fact  that  he  paid  taxes  on  the 

{iroperty  to  the  city  iu  which  the  property  wai 
ocated  did  not  impair  the  rights  which  the  pab^ 


lie  had  acquired  by  dedicatioa,  or  confer  aay 
rights  OD  defeadant.  and  hence  did  not  estop 
the  city  from  asserting  the  ri^ts  which  its  cit- 
isens  had  acquired  by  the  dedication. 

Appeal  from  district  oonrt,  Navwto  ooon- 
tr;      B.  Cobb.  Judgs. 

Xrescasa  to  try  title  by  the  dty  of  Frost 
against  J.  A.  OlUean  aikl  othoa.  Fran  a 
Judgment  In  favor  of  plaintiff,  dofendauts 
appeaL  HodiOed. 

Slmkins  &  Maya,  for  a^tp^anta.  9rtmt, 
Neblett  &  Blanding,  for  appellee. 

FLY,  3.  This  suit  was  instituted  by  tbe 
appellee  against  J.  A.  OUlean  and  W.  C. 
QiUean  to  tr7  title  to  land  In  tbe  western 
part  of  the  town  of  Frost,  known  as  the 
"Lake."  containing  82  acres  of  land,  and  the 
"City  Park."  containing  7  acres  of  land. 
They  pleaded  general  denial,  and  nonjoinder 
of  parties  plaintiff,  not  guilty,  and  llmltatl<m 
of  three,  five,  and  ten  yean,  and  prayed  that 
their  warrantors,  W.  B.  Jones  and  &.  A. 
Uitch^l,  J.  A.  Tullos,  L.  A.  Morgan,  and  J. 
H.  Galbreath  be  made  parties  defraidant,  and 
that.  In  case  of  their  eviction,  th«y  have  judg- 
ment over  against  them.  Th%  case  waa  tried 
by  the  court  without  a  jnrr,  and  Judgment 
was  rendered  "that  tbe  [diaintiff,  tte  dty  at 
Proet,  do  have  and  recover  [toeseaslon  at  said 
premises  from  tbe  defendants  for  tbe  benefit 
of  tbe  public  use  for  all  poarpoaes  and  uses 
as  a  pleasure  and  recreation  grounds,  said 
lake  being  a  part  and  parc^  of  said  premises, 
and  to  be  used  In  connection  with  said  park; 
and  said  premises  diall  be  held  and  coitfroU- 
ed  and  Its  use  regulated  said  municipality, 
plaintiff  herein,  for  all  purposes  of  recreation, 
pleasure,  diversion,  and  wtertalnmeat,  tbe 
full  possession  of  tbe  surface  thereof  being  ad- 
Judged  and  decreed  to  the  plaintltt;  and  that 
such  use  In  tbe  plaintiff  shall  not  deprive  the 
defendants  or  other  persons  from  Uie  proper 
or  reasonable  consumption  of  water  from  said 
lake."  It  was  further  det^eed  that  tbe  Oil- 
leans  take  nothing  by  their  cross  action  as 
against  any  of  the  other  defendants  except 
W.  B.  Jones,  against  whom  tbey  recovered 
Judgment  for  $240.  In  18S7  tbe  St  Louis. 
Arkansas  &  Texas  Railway  Company  was 
built,  and  pa^ed  over  a  tract  of  ISO  acres  of 
land  off  the  Noah  Kesstah  stirvey  hi  Navarro 
county,  owned  by  Bryan  T.  Barry.  A  sta- 
tion was  located  on  tbe  land,  and  tbe  land 
was  surveyed  Into  blocks,  lots,  streeta,  and 
alleys,  and  a  certain  piece  of  land  ctHitalnlng 
about  7  acres  was  designated  as  tbe  "dty 
Park,"  and  lying  adjacent  to  it  there  was 
another  designation  of  the  "Lake,"  containing 
from  30  to  50  acres  of  land.  In  passing  across 
Barry's  land  a  creek  was  crossed  by  tbe  rail- 
road, which,  by  an  agreement  between  tbe 
railroad  company  and  Barry,  instead  ot  be- 
ing crossed  by  a  bridge,  was  crossed  on  a 
solid  embankment,  which  dammed  up  tbe 
creek,  and  flooded  the  land,  and  formed  the 
lake.  After  tbe  lake  had  been  formed  by  the 
dam  across  the  creek,  late  In  1887  a  tnibUc 
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•ale  of  Che  loti  Into  whlcb  tbe  land  bad 
l»een  snbdlrlded  tcK^  viaee.  Tbe  sale  was 
mperintended  by  Barry,  and  maps  of  tbe 
proposed  town,  wbich  was  named  Frost 
thereon,  were  dlBtrlbnted  among  tbe  numer- 
ooa  penons  who  were  present  to  buy.  On 
those  maps  tbe  streets,  blocks,  lots,  and  tbe 
<Atj  park  and  lake  were  designated,  and  dar- 
ing tbe  sale  It  was  repeatedly  declared  by 
the  anctloneer  and  Barry  that  tbe  lake  and 
park  were  for  paUlc  use.  Afterwards  pri- 
vate sales  were  made  by  Barry,*  and  In  eacb 
of  tbem  the  right  ot  the  dtlsens  to  tbe  nse 
of  tbe  lake  and  park  was  held  out  as  an  In- 
docemoit  to  pordiaw.  On  April  17,  1888, 
Barry  executed  a  deed  to  the  railway  com- 
pany, la  wblch  was  the  following  recital: 
-"In  «MUldetatkHi  of  $2^,  and  for  the  bene- 
■flti  to  aeenie  to  me  and  my  property  the 
erection  and  maintenance  of  a  lake  of  watMr, 
herewith  sketched,  situated  at  Frost,  a  stS;- 
tlon  on  tbe  Oondcana  A  HUlsbrao  branch  of 
tbe  OottxHi  Belt  Railway  la  NaTano  county, 
I  convey  [the  land  covered  by  tbe  lake], 
with  leave  to  overflow  It  wIUi  water  for  the 
•apply  and  use  of  said  company  in  the  opwa- 
tlon  of  its  railway,  and  such  other  uses  and 
purposes  for  tbe  benefit  of  said  company  and 
Its  property,  and  also  for  the  benefit  of  the 
town  of  Frost  and  Iti  business,  as  ttiey  may 
desire  to  put  same  to  from  time  to  time.  It 
Is  understood,  however,  that  tbe  dUeens  of 
the  town  who  pondiase  lots  from  me,  and  to 
whom  I  may,  fnun  time  to  Ume,  gtre  my 
written  eonseut  thereto,  shall  have  tbe  light 
to  use  water  for  mannfacturlng  purposes  out 
■of  said  lake,  so  as  not  to  reduce  tbe  qnantl^ 
water  for  the  immediate  and  proapecttre 
mae  of  the  railway  company  tor  all  tbe  pur- 
poses of  tbeir  use.  On  failure  for  a  year  to 
maintain  tbe  lake,  the  use  of  tbe  land  shall 
revert  to  me  and  my  heira,  and  this  convey- 
ance stand  for  naught.  To  have  and  to  bold 
the  premises,  with  all  rights,  aH>urtenancefl, 
and  xirtvlleges,  to  the  said  railroad.  Its  h^rs 
and  assigns,  forever.  I  also  reserve  the  right 
to  stock  said  lake  with  fli^  and  to  use  same 
to  angle  tberein,  so  as  in  no  way  to  later- 
Cere  with  said  uses  of  said  railway  com- 
pany.** Tbe  town  Increased  In  impolatlon. 
Tbe  lake  was  stocked  with  flsb,  and  it  and 
the  park  were  used  tbe  people  ai  a  place 
of  public  resort,  and  nse  of  them  was  nn- 
trammeled  until  some  time  in  tbe  lattw  part 
of  1898  or  early  part  of  1883,  when  W.  B. 
Jones,  who  was  in  possession,  charged  an 
admittance  to  the  lake  and  park.  He  had 
piAor  to  that  time  fenced  laie  premises  In 
controTersy.  over  tbe  protest  of  many  dtl- 
sens.  In  December,  1886.  Barry  executed  a 
deed  to  Ultctaell,  Moisan,  and  others.  a>mpos- 
iDg  a  ]«nd  company,  conveying  prcq;>erty  de- 
scribed as  follows:  "All  that  certain  land 
situate  at  -Froet.  In  Navarro  county.  In  one 
body,  and  out  ot  one  surrey,  to  wit.  tbe  Noah 
Kesslah  survey,  and  described  in  two  parcels, 
as  follows:  'One  hundred  and  thirty  acres. 
■*   •   •*   being  tbe  same  land  subdivided  in- 


to lots  and  blocks  and  vpoa  which  tbe  town 
of  Frost  is  situated,  except  the  lota  in  cer- 
tain blocks  which  I  have  conveyed  to  va- 
rious parties,  and  two  lots  in  block  16,  for 
school  purposes,  •  *  •  and  subject  to  the 
conveyance  of  tbe  right  way  reservation, 
depot  grounds,  section  bouse,  and  pond  of 
water,  and  water  privileges  heretofore  made 
by  me  to  the  St.  Louis,  Arkansas  &  Texas 
Railway  Company.  *  *  *  It  being  my  In- 
tention to  hereby  cmvey  the  lots  and  land 
and  privileges  connected  therewith  owned  by 
me  on  the  said  Noah  Kesslah  survey."  In 
1890,  W.  B.  Jones  erected  waterworks,  using 
the  lake  for  a  water  supply,  bavtug  rented 
the  lake  and  park  from  tbe  land  company. 
In  October,  1892,  tbe  land  company,  by  quit- 
claim deed,  conveyed  the  lake  and  park  to 
Jones.  Tbe  park  and  lake  were  fenced  by 
Jones  after  bis  purchase.  On  June  7,  1898. 
tbe  town  of  Frost  was  Incorporated,  tbe  lake 
and  park  being  within  the  corporate  limits, 
as  well  as  all  tbe  150  acres  that  had  been 
subdivided  and  platted  1^  Barry.  Tbe  plat 
of  the  town  ot  Fnwt  was  placed  on  record  in 
Navarro  connty  In  1887.  On  March  34,  1890. 
W.  B.  Jones  conveyed  to  John  A.  GHIean  the 
dty  park  and  the  lake,  Indudlng  Uie  madiln- 
ery  and  appliances  described  as  "water- 
works." In  1896,  J<Hics  endeavored  to  lease 
tbe  properly  from  the  citizens  of  Frost  bnt 
failed.  This  was  done  after  he  bad  been  ad- 
vised by  his  attorney  that  be  had  no  title  to 
tlie  land.  Jones  paid  taxes  on  the  premises 
after  he  bought  tbem.  Tbe  evidence  estab- 
lished conclusively  that  the  park  and  lake 
were  dedicated  to  tbe  public  use.  It  was 
clearly  tbe  intention  of  Barry,  the  owmer  of 
the  land,  to  set  apart  for  tbe  public  use  the 
lake  and  park.  This  Intention  was  evidenced 
by  tbe  division  of  tbe  land  Into  blocks,  lots, 
streets,  and  alleys,  and  reservation  of  the 
lake  and  park  on  the  plat,  which  was  duly 
recorded,  and  by  his  lepeated  dedaratlon 
that  th^  were  reserved  for  tbe  patdlc  use, 
and  the  public  made  use  of  the  property. 
Oswald  V.  Grenet,  22  Tex.  94;  Lamar  Co.  t. 
Clements.  49  Tex.  347;  Railway  Co.  v.  Sutor, 
56  Tex.  496;  Ramthun  v.  Halfman.  BS  Tex. 
661;  Wolf  V.  Brass.  72  Tex.  133,  12  S.  W. 
169;  City  of  San  Antonio  v.  Grandjean,  91 
Tex.  480,  41  &  W.  477.  44  8.  W.  476;  DUl. 
Mun.  Corp.  8  046.  Not  only  did  Barry,  by 
preparing  and  recording  tbe  plat,  and  by  re- 
peated declarations,  set  apart  tbe  premises 
to  the  public  use,  bnt  In  tbe  deed  afterwards 
made  to  the  railroad  company  he  recognized 
the  dedication,  and,  in  effect,  withheld  It 
from  being  interfered  with  by  the  grantee. 
Whether,  at  the  time  tbe  dedication  was 
made,  It  was  known  to  tbe  public  that  the 
railroad  company  hod  erected  tbe  dam  and 
created  the  lake,  and  that  the  dedication  was 
Incumber^  with  the  use  by  the  railroad 
company  of  the  water,  and  whether  the  dty 
of  Frost  is  bound  1^  the  deed  to  tbe  rail- 
way company,  cannot  &gure  in  this  case,  be- 
cause there  Is  do  conflict  between  the  dtl- 
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sens  of  Frost  and  the  railway  company.  It 
was  not  Interfering  with  the  public  In  their 
use  of  the  lalic,  and  was  In  no  way  concern- 
ed In  the  litigation  between  the  appellants 
and  appellee,  and  was  not,  therefore,  a  nec- 
essary nor  proper  party  to  the  suit  The 
deed  cannot,  by  reasonable  construction,  be 
held  to  declare  a  trust  tn  the  railway  com- 
pany in  favor  of  appellee,  but  Is  merely  de- 
clarative of  a  benefit  already  set  apart  to  the 
people  of  the  town.  Immediately  after  the 
dedication  of  the  premises  to  public  use,  the 
Inhabitants  of  the  town  entered  upon  the  use 
of  it,  and  continued  Its  use  until  they  were 
Interfered  with  by  appellants;  and  such  use 
constituted  an  acceptance.  As  said  by  the 
court  in  Wolf  v.  Brass,  above  dted:  "It  is 
sufficient  if  there  has  been  some  act  or  dec- 
laration upon  the  part  of  the  owner  of  the 
fee  indicating  unequivocally  hts  purpose  to 
dedicate,  and  the  imbllc  has  used  the  proper^ 
ty  for  the  purposes  to  which  the  act  or  dec- 
laration of  the  proprietor  indicates  It  was  his 
Intention  to  dedicate  It."  And  In  the  case  of 
City  of  San  Antonio  v.  Grandjean,  91  Tec 
430;  41  S.  W.  477,  44  S.  W.  476.  It  is  said: 
"Yet  we  understand  the  authorities  to  agree 
that  if  the  tender  be  unequivocal,  and  the 
easement  be  used  by  the  public,  even  with- 
out formal  acceptance  by  the  proper  au- 
thority, the  dedication  becomes  irrevocable." 
There  Is  authority  for  the  prt^sition  that 
as  against  the  owner  of  the  fee,  a  dedication 
of  land  for  ertreets  and  highways  may  be 
complete  without  any  act  or  acceptance  on 
the  part  of  the  public,  but,  in  order  to  charge 
a  city  with  the  duty  to  repair,  or  malie  It 
liable  for  damages  sustained  by  a  defect, 
there  must  be  an  acceptance  by  the  proper 
authorities.  Price  t.  Inhabitants  of  Town  of 
Breckenridge  (Mo.  Sup.)  5  S.  W.  20;  Oook  v. 
Elarris,  61  N.  Y.  448;  Holdane  v.  Trustees  of 
Village  of  Cold  Spring,  21  N.  Y.  474.  The 
doctrine  of  dedication  as  applied  to  streets 
has  been  ^tended  to  public  squares,  and  the 
fact  of  dedication  is  established  In  the  same 
way  In  both  cases.  DHL  Mun.  Corp.  i  644. 

It  was  not  necessary  that  the  coi'poration 
should  have  been  created  at  the  time  of  the 
dedication,  but  it  would  pass  to  the  corpo- 
ration when  It  was  created.  City  of  Llano 
V.  Llano  Co..  5  Tex.  Civ.  App.  132,  23  S.  W. 
1008;  Price  v.  Inhabitants  of  Town  of  Breck- 
enridge, above  cited;  Mayor,  etc.,  of  New  Or- 
leans T.  V.  S.,  10  Pet  662,  g  U  Ed.  673;  Paw- 
let  V.  Clark,  9  Cranch,  292.  3  U  Ed.  735.  The 
owner  could  not  reclaim  the  premises  while 
awaiting  the  existence  of  a  grantee  capable 
of  taking  it,  if  It  remained  in  public  use. 
There  was,  however,  no  attempt  upon  the 
part  of  Barry  to  reclaim  the  premises,  but 
on  the  other  hand,  he  at  all  times  recognized 
the  right  of  the  public,  both  In  deeds  execut- 
ed by  him,  and  in  bis  other  acts  And  conver- 
sation. Title  to  the  lake  and  park  was  nev- 
er claimed  by  any  one  until  in  1896,  when 
Jonea  failed  to  obtain  a  lease  from  the  dti- 
■ena. 


In  the  deed  from  the  land  company  to  W. 
B.  Jones  the  title  conveyed  was  subject  to 
all  privileges  granted  by  Barry  to  the  land 
company,  and  it  was  provided  that  he  was 
not  to  charge  exorbitantly  for  water,  or  to 
refuse  water  for  manufacturing  or  other  pur- 
poses. A  reference  to  the  deed  from  Barry 
to  the  land  company  discloses  this  recital: 
"This  deed  is  made  subject  to  the  convey- 
ance to  the  right  of  way  reservation  and  de- 
pot grounds  for  the  section  house,  and  also 
for  the  pond  of  water  and  water  privileges 
heretofore  made  by  me  to  the  St  Louis.  Ar- 
kansas &  Texas  Rallvniy  Co."  In  the  last 
conveyance  referred  to,  the  right  of  the  pub- 
lic In  the  lake  Is  recognized.  The  deed  from 
the  land  company  therefore  did  not  attempt 
to  convey  any  rights  to  Jones  antagonistic  to 
those  named  in  the  conveyance  from  BarT7 
to  the  railway  company.  That  deed  did  not 
therefore,  of  itself  start  the  statute  of  five 
years'  limitation,  and  It  was  not  until  after 
the  incorporation  of  Frost  that  any  claim 
was  set  up  by  Jones  adverse  to  the  use  by 
the  public  of  the  premises;  and  even  as  late 
as  1896  Jones  recognized  the  dalme  of  the 
citizens  to  the  premises  bj  endeaToilns  to 
obtain  a  lease  of  them. 

We  do  not  agree  with  the  contention  of 
appellant  that  a  lake  could  not  be  dedicated 
to  the  public  use,  and  we  are  of  the  opinion 
that  within  the  provisions  of  article  33.~>1, 
Sayles'  Bev.  CIt.  St  1897,  would  be  Included 
a  body  of  water  dedicated  to  public  use.  It 
cannot  be  doubted  that  an  artificial  ptrnd  or 
lake  would  be  comprehended  under  the  term 
"grounds"  used  In  the  statute.  The  dedi- 
cation of  the  park  and  lake  was  made  at  one 
and  the  same  time,  one  being  adjacent  to  and 
forming  with  the  other  one  property  set 
apart  to  public  uses,  and  it  is  conceded  that 
if  the  lake  was  smaller  than  the  park,  and 
Included  In  it  the  dedication  could  take 
place;  but  we  do  not  think  the  relative  sizes 
of  the  two  can  exercise  any  influence  on  the 
designation,  because,  as  before  stated.  If  the 
whole  premises  were  covered  with  water, 
the  dedication  would  attach. 

The  suit  waa  Instituted  by  the  appellee  to 
recover  the  premises  for  Itself,  and  It  was 
decreed  to  the  appellee  to  be  held  for  certain 
purposes;  but  the  Judgment  went  further, 
and  adjudged  that  appellee  should  not  de- 
prive ai^ellants  "or  other  persons"  of  the 
proper  or  reasonable  consumption  of  water 
from  the  lake.  Who  the  other  persons  are 
that  are  to  be  protected  does  not  appear  fn 
pleadings  or  evidence.  The  city  of  Frost  ob- 
tained Judgment  as  representing  its  citizens, 
and  there  should  have  been  no  Judgment  pro- 
tecting the  people  It  represented  from  its  ag- 
gressions. There  was  In  the  case  no  one's 
interests  to  be  protected  against  It  except 
the  parties  It  had  sued,  and  no  adjudication 
as  to  the  rights  of  others  not  parties  should 
have  been  made. 

The  assessment  and  collection  of  taxes  by 
the  municipality  did  not  Impair  the  rights  af- 
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quired  hy  the  dedication,  and  did  not  confer 
mii7  rfghta  on  appellants.  The  city  could  not, 
by  deed,  bare  conferred  any  right  on  appel- 
lants antagonlBtlc  to  the  dedication;  and  It 
would  seem  clear  that  the  assessment  and 
collection  of  taxes,  nor  any  like  act,  could 
bare  more  extensive  powers  than  a  deed  by 
the  city.  The  dedication  was  to  the  public, 
and  the  corporation  acted  as  the  trustee  of 
the  public  In  the  preservation  of  the  rights 
made  to  the  public,  and  no  acts  of  the  corpo- 
ration could  estop  it  from  performing  its  du- 
ty to  the  public  In  maintaining  the  rights 
the  public  had  acquired  by  the  dedication. 
Rhodes  v.  Town  of  Brlghtwood  (Ind.  Sup.) 
48  N.  B.  942.  The  Judgment  will  be  reform- 
ed so  as  to  eliminate  the  words  "or  otiier 
persons,"  and  affirmed. 

On  Motion  for  Behearlnff. 

(March  13.  1901.) 

While  there  is  testimony  to  sustain  the 
finding  of  this  court  that  the  deed  to  the 
railroad  company  was  executed  after  the 
sale  of  the  lots,  it  is  a  matter  of  small  im- 
portance as  to  whether  It  was  or  not.  The 
suit  is  not  as  to  what  rights  the  railroad 
may  have,  but  as  to  what  the  rights  may  be 
of  a  person  claiming  under  Barry,  who  dedi- 
cated the  park  and  pond  to  public  uses.  Ap- 
pellant can  hare  no  other  or  higher  rights 
than  were  conveyed  to  his  vendors  by  Barry. 
If  Barry  had  dedicated  the  pond  and  park  to 
public  uses,  he  could  not  have  given  to  his 
vendees  any  rights  antagonistic  to  those  pub- 
lic uses.  Barry  swore  that  he  did  not  sell 
the  lake  or  park  to  any  one.  We  adhere  to 
the  ruling  that  the  attempt  to  obtain  a  lease 
of  the  premises  from  the  people  of  Frost  was 
a  recognition  of  their  right  to  lease.  "A  sin- 
gle lisp  of  acknowledgment  by  the  defend- 
ant" of  the  title  of  the  inhabitants  of  Frost  is 
fatal  to  the  plea  of  limitation.  Wood,  Llm. 
Act.  p.  092;  Railway  Co.  v.  Speights  (Tex. 
Snpw)  ao  S.  W.  659.  The  motion  Is  oTerruled. 


CLARK  r.  McKNIGHT. ' 
(Court  of  Qril  Appeals  of  Texas.   Jan.  12. 
1901.) 

APPEAI^BVIDENCO-RSCORD— PUBLIC  LANDS 
— COUHISSIONER'B  CERTIFIGATB— PUR- 
CHASa  OF  ADDITIONAL  LAND. 

1.  Where  the  bill  of  exceptions  to  the  Intro- 
dnction  of  several  amended  dasdfications  and 
appraisements  of  certain  public  lands  in  evi- 
dence failed  to  set  out  the  land  commlssioner'B 
certificate,  Btsting  that  one  of  the  two  pieces  of 
soch  land  "was  daasified  aad  appraised  at  two 
dollars  per  acre,  and  tios  never  been  changed," 
and  that  the  other  "has  never  been  classified 
Dor  appraised,"  which  was  the  ground  of  the 
objection  to  the  admission  of  such  evidence, 
the  question  was  not  before  the  coiu^  on  the 
record. 

2.  Where  it  appeared  from  the  statement  of 
facts  in  a  case  on  appeal  that  certain  classi- 
fications and  appraisements  of  certain  public 
lands  had  been  duly  made,  and  it  did  not  ap- 
pear from  the  record  that  certain  affldavits  and 
applications  for  the  purchase  of  such  lands 
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were  not  in  conformity  with  such  classifications 
and  appraisements,  the  objection  that  such  ap- 
plications and  affidavits  were  not  in  conform!^ 
with  any  legal  classification  and  appraisement 
fould  not  be  sustained,  since  the  classification 
and  appraisement  set  out  would  be  assumed  to 
be  legal. 

8.  Under  Rev.  St.  art.  42188,  providing  that  a 
settler  on  public  lands  shall  have  the  right  to 
bay  additional  sections,  notwithstanding  any 
lease  thereof,  except  a  section  on  wtiicb  there 
are  improvements  to  the  value  of  $200,  a  re- 
fusal to  admit  evidence  that  a  lessee's  assignor 
had  improved  land  purchased  from  the  state 
before  ft  was  forfeited  to  the  state  to  the  ex- 
tent of  $1,500,  and  after  such  forfeiture  but 
before  he  leased  such  land  from  the  state  to  the 
extent  of  $200,  was  not  error,  in  the  absence 
of  a  showing  that  such  improvements  were  in 
the  nature  of  personalty,  wnce  otherwise  they 
would  become  unavailing,  under  the  statute,  as 
vesting  in  the  state  on  forfeiture  or  in  the  ab- 

4.  Rev.  8t  art.  4218f,  authorises  the  sale  of 
public  lands  which  have  been  classified,  to  actual 
settlers.  Article  4218s  provides  that  any  actual 
settler  on  any  such  lands  shall  have  the  right 
to  buy  not  more  than  three  additional  sections 
of  strictly  pasture  lands  lying  wltiun  a  radius 
of  five  miles  of  the  land  occupied  by  blm,  "not- 
withstanding any  lease  thereof,  *  *  *  ex- 
cept a  section  on  which  there  are  improvements 
to  tKe  valne  of  $200."  Held,  that  the  court 
properly  directed  a  verdict  for  one  suing  for  ti- 
tle and  possession  of  additional  lands  undn 
the  statute,  where  the  evidence  established  that 
snch  person  was  an  actual  settler  on  section 
42,  and  that  section  6,  the  land  involved,  was 
duly  ^classified  and  appraised,  and  lay  within 
five  miles  of  section  42;  that  such  person  com- 
plied with  the  statutory  requirements  as  to  ap- 
plication, payment,  etc.,  and  it  did  not  appear 
that  the  lessee  of  section  d  had  placed  or  ac- 
quired improvements  on  such  land  to  the  value 
of  $200. 

Appeal  from  district  court,  Childress  coun- 
ty; G.  A.  Brown,  Ju^e. 

Action  by  J.  B.  McKnlght  against  S.  J. 
Qark.  From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.  Affirmed., 

Stovall  Johnson  and  Theodore  Mack,  for  ap* 
pellant   Edward  E.  Diggs,  for  appellee. 

CONNER,  G.  J.  This  suit  was  instituted 
by  appellee  In  the  district  court  of  Childress 
county  on  the  2l8t  day  of  September,  1899, 
to  recover  of  appellant  the  title  and  possession 
of  state  school  land  section  No.  6,  block  No.  9, 
Burv^ed  by  the  Houston  &  Great  Northern 
Railway  Company.  The  petition  was  in  the 
usual  form  of  petitions  in  trespass  to  try  title, 
to  which  appellant,  Clai^  Interposed  the 
of  not  guilty.  Appellee,  HcKnlght.  wu  the 
owner  of,  and  an  actual  settler  up<m,  section 
No.  42,  block  9,  state  school  land,  of  the  same 
surveys,  situated  within  a  radius  of  fire  miles 
of  the  section  In  controversy,  and  as  such 
claimed  title  and  right  to  the  latter  by  virtue 
of  his  application  and  obligation  to  purchase 
the  same  as  additional  laMs,  made  on  July  6, 
1890.  Appellant,  Clark,  claimed  as  the  as- 
signee of  one  W.  B.  Harvey,  who  on  August  4, 
1898,  bad  leased  said  section  6  from  the  state 
for  the  term  of  five  years,  and  whose  lease  had 
been  duly  filed  and  recorded  In  Childress  coun- 
ty August  6,  1888.  After  the  Introduction  of 
the  evidence  the  court  peremptorily  instructed 
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tlM  jury  to  find  for  the  plaiutUI,  McKnlgbt,  < 
which  the  Jury  accordingly  did;  and  appellant,  i 
Clark,  duly  brings  this  cause  hefore  us  on  ap- 
peal from  the  Judgment  in  McKnlght'B  favor, 
aoslgnlag:  errors  to  the  gereial  proceedings  be- 
low as  hereinafter  stated. 

The  first  and  third  aasignments  of  error 
question  the  court's  acUon  In  admitting  the 
classification  and  appraisement  of  appellee's 
home  section,  No.  42,  and  the  classillcatlonand 
appraisement  of  section  6,  the  additional  land 
applied  for  by  him,  on  the  ground,  substan- 
tially, that  It  appeared  from  the  certificate  of 
the  commissioner  of  the  general  land  oBice  to 
said  classifications  and  ^ipralsementB  that  sec- 
tion 42  "was  clasaifled  and  appraised  at  two 
dollars  per  acre,  and. has  never  been  changed," 
and  that  section  6  "had  never  been  classified 
nor  appraised.*'  The  second  and  fourth  as- 
signments are  dependent  on  the  first  and  third; 
It  being  therein  insisted,  In  substance,  that  ap- 
pellee's applications  and  obligations  did  not 
conform  to  any  legal  classification  and  ap- 
praisement. The  materiality  of  the  questions 
thus  presented  are,  of  course,  apparent,  but 
the  difficulty  Id  a  determtnatloD  thereof  In  ap- 
pellant's  favor  lies  In  the  fact  that  the  record 
fails  to  sustain  the  objection  made.  The  bills 
of  exception  taken  by  appellant  to  the  Intro- 
duction of  this  testimony  fall  to  set  out  the 
appraisements  and  classifications  In  question, 
or  the  certificate  thereto  meDtlooed  in  his  ob- 
jections; and,  as  evidenced  by  the  statement 
of  facts,  It  appears  that  prior  to  1807  section 
42  was  duly  classified  as  dry  agricultural  land, 
and  appraised  at  $2  per  acre,  and  so  remained 
until  August  20,  1897,  when  the  appraisement 
was  "changed  to  ?1.50  per  acre.  In  conformity 
to  the  minimum  price  fixed  by  the  act  of  1897 
for  sale  of  agricultural  school  lands,"  and  on 
September  16,  1897,  was  "reclassified  as  dry 
grazing  land,",  and  that  section  6  had  likewise 
been  (dasslfied  as  dry  agricultural  land,  and 
appraised  at  ¥2  per  acre  November  30,  1887, 
and  80  remained  until  August  20,  1897.  "when 
the  price  was  changed  to  $1.50  per  acre,  as 
per  mlnlmom  fixed  by  act  of  1807,"  and  so 
remained  until  April  18.  1898,  when  the  north 
one-half  of  section  6  "was  reclassified  as  dry 
grazing  land,  and  appraised  at  $1.00  per  acre." 
In  this  state  of  the  record  we  must  assume. 
In  aid  of  the  court's  action,  that  the  reclassifi- 
cation and  appraisements  mentioned  were  duly 
made;  and.  It  not  appearing  that  appellee's 
applications,  affidavits,  etc»  were  not  In  con- 
formity therewith,  said  assignments  from  1  to 
4,  inclusive,  are  all  overruled. 

It  appears  from  the  evidence  that  sections 
^  and  6  had  been  sold  under  the  act  of  1887, 
and  acts  amendatory  thereof,  and  afterwards 
duly  forfeited  by  the  commissioner  of  the  gen- 
eral land  office  for  nonpayment  of  Interest  due 
the  state  for  the  year  ending  August  1.  18U4; 
and  appellant  offered  to  prove  by  W.  R.  Har- 
vey, under  whom  he  claims,  that  said  Harvey 
owned  said  section  6  at  the  time  of  its  said 
forfeiture,  and  then  had  thereon  Improvements 
of  "more  than  tbe  value  of  fifteen  hondred  dol- 


I  lars,"  and  that  said  Harvey  after  said  forfeS- 
I  ture  "had  put  on  the  said  land"  Uiiproveme)aL» 
of  "more  than  the  value  of  two  hundred  dol- 
lars." The  rejection  of  this  evidence  Is  made- 
the  basis  of  appellant's  fifth  aaalgnment  of  er- 
ror. The  trial  Judge,  in  explanation  of  the  biU 
of  exceptions  taken  to  the  exclusion  of  this  tes- 
timony, says  "that  the  witness  Harvey  8tate<l, 
In  connection  with  the  proof  offered,  that  the- 
improvemoitB  made  by  him  after  the  forfei- 
ture was  made  prior  to  tbe  leasing  of  the  laii<l 
from  the  state,  and  was  not  made  while  be 
was  the  l^see  thereof  from  the  state."  Tbe 
state  of  the  proof  as  it  appears  In  the  state- 
ment of  facts  was:  "Some  little  Improvemeats 
was  put  on  this  section  [section  6]  by  Harvey 
after  he  leased  from  the  state  and  some  were 
put  on  it  by  defendant  [Clark]  after  his  pur- 
cliaBe  from  Harvey,  and  prior  to  plaintiff's  ap- 
plication to  purchase;  but  the  Improvements 
were  of  little  value."  Appellant's  contentiou 
is,  In  substance,  that  the  forfeiture  of  the  sale 
to  Harvey  declared  by  the  commissioner  dkt 
not  devest  him  of  the  Improvements  thereon 
then  owned  by  him,  and  that  appellant,  try 
assignment  of  Harvey's  lease  afterwards  taken 
out,  acquired  title  thereto.  In  the  case  of 
Sims  V,  Wright,  66  S.  W.  110,  the  court 
civil  appeals  for  the  Fourth  district.  Id  an  opto- 
Ion  by  Fly,  J.,  held  that  the  declaration  of 
forfeiture  by  the  commissioner  of  the  general 
land  office  cut  off  all  equities  of  the  purchaser. 
Without  wishing  to  be  understood  as  approv- 
ing this  decision  in  Its  broadest  sense,  we 
nevertheless  think  and  have  distinctly  Incll- 
cated  ttiat  Improvements  placed  on  school 
lands  by  a  purchaser  of  such  character  as  to 
become  fixtures  will  pass  to  the  state  on  legnl 
forfeiture  of  the  contract  of  purchase,  together 
with  the  land  of  which  they  constitute  a  part 
See  Shelton  v.  WlUis  (Tex.  Civ.  App.)  58  S.  W. 
177.  If  appellant  desired  to  defeat  appellee's 
application  to  purchase  section  6  by  reason  of 
Improvements  placed  thereon  by  Harvey,  and 
thus  bring  himself  within  the  spirit,  perhaps, 
of  the  second  clause  of  the  exception  contained 
In  article  4218s,  Rev.  St,  the  burden  was  upon 
blm  to  show  that  such  Improvements  were  of 
sucli  a  character,  or  had  been  placed  on  said 
section  by  Harvey  with  such  Intent  and  under 
such  circumstances,  as  to  show  their  personal 
character,  and  that  tbe  same  did  not  vest  in 
the  state  at  the  time  of  the  forfeiture  shown, 
nor  at  the  time  placed  thereon  by  Harvey, 
but  that,  on  the  contrary,  such  Improvements 
duly  passed  to  him  (appellant)  as  tbe  owner. 
Shelton  v.  WlIlls,  supra.  No  evidence  of  sueli 
tendency  was  offered,  so  far  as  we  are  able  to 
Judge  from  the  bill  of  exceptions  or  statement 
of  facts,  and  hence  we  are  unable  to  say  that 
appellant  has  legal  ground  of  complaint  In  the 
rejection  of  the  evidence  offered  In  the  bill. 

In  the  remaining  assignment  It  is  Insisted 
that  the  court  erred  in  peremptorily  Instruct- 
ing tbe  Jury  to  return  a  verdict  for  appellee. 
We  think  this  assignment,  alao,  must  be  over- 
mled.  Tbe  evidence  admitted  of  no  other  fln<^ 
log.   It  established  appellee^s  ownership  of 
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and  aetiud  residence  vpon  said  sectlda  42;  that  i 
section  6,  Inrolrcd  In  this  salt,  was  state 
school  land,  duly  classified,  appraised,  and 
placed  apon  tlie  market  for  sale,  and  wiUiin 
a  rsdins  of  At*  miles  of  appellee's  home  eec- 
tlon;  that  appellee  made  due  application  to 
parchaae  tke  same,  wblch.  with  the  obligation 
and  flrat  payment  required  by  law,  was  prop- 
erly forwarded  and  deposited  with  the  proper 
state  officers.  The  right  to  recover  .was  thus 
eatabllBhed,  notwithstanding  the  existence  of 
the  lease  interposed  by  appellant;  it  not  ap- 
pearing that  he  had  placed  or  acquired  Im- 
proTements  thereon  of  the  value  of  $200. 
Rer.  St.  arts.  4218f,  42186  (Gen.  Laws  1897, 
p.  184).  Finding  no  error  In  the  proceedings, 
tJie  Jodgment  of  the  district  court  is  affirmed. 


FT.  WOBTH  A  D.  a  RT.  CO.  T.  QILSTRAP. 
(Oonrt  of  OtU  Appeals  of  Texas.   Feb.  16. 
1901.) 

RAIUIOADS-MASTER  AND  SERVANT— INJURY 
TO  SKCTION  HAND— NEOUaENCE— INSTRUC- 
TIONS—PI^DINQ  —  TRIAI<  —  SUBBUBSION  OF 
ISSUE  TO  JURY. 

1.  Where  a  section  hand  knew  tliat  no  steps 
had  been  taken  to  warn  him  and  his  co-labor- 
ers of  i4)proachinc  trains  in  time  to  permit  the 
clearing  of  the  track,  and  heard  an  approaching 
train  in  time  to  have  cleared  the  track  and  es- 
caped all  danger,  an  instruction  that  if  he  was 
injared  by  the  negligence  of  an  acting  foreman, 
in  not  taking  proper  steps  to  notify  him  of 
approaching  trains  in  time  to  clear  the  track, 
he  could  recover  against  the  railroad  company, 
was  error. 

2.  In  a  salt  asainst  a  railroad  company  for 
injuring  a  sectton  hand,  an  instruction  that,  if 
such  hand  was  Injui-ed  by  his  foreman's  negli- 
gence in  leaving  no  one  in  control  of  the  plain- 
tiff and  his  co-laborers  during  his  absence  from 
them,  he  could  recover,  was  not  supported  by 
a  pleading  that  plaintifrs  injury  was  occasion- 
ed by  the  negligence  of  his  foreman  in  directing 
his  gang  to  work  on  the  track  without  makins 
arrangements  to  notify  them  of  the  approach 
of  trams  In  time  to  clear  the  track. 

3.  In  a  suit  against  a  railroad  company  for 
injuring  a  section  hand,  the  contentiog  that 
plaintiff  should  recover  DOtwitbstanding  error 
in  the  chai^e^  on  the  ground  that  he  was  injur- 
ed in  an  effort  to 'save  life  and  property,  by  re- 
moving a  car  and  timbers  from  Uie  track,  where 
sneta  removal  was  necessary,  and  he  acted  with- 
ont  rashness,  »nnot  be  maintained  in  the  ab- 
sence of  a  proper  sabmlsdon  of  such  issue  to 
the  jury. 

Appeal  from  district  conrt,  Wise  county;  J. 
W.  Patterson,  Judge. 

Action  by  H.  M.  Gllstrap  against  the  Ft 
Worth  &  Denver  City  Railway  Oompany. 
From  a  Judgment  in  favcn-  of  plaintiff,  de- 
fendant appeals.  Reversed. 

Stanley,  Spoonts  ft  Thomi»on.  for  appellant 
R.  E.  Oarsvdl  and  BooQi  tt  Morton,  for  ap- 
pellee. 

CONNBR,  C.  J.  H.  M.  Gilstn^,  appellee, 
September  10,  1800.  filed  his  original  petition, 
and  on  May  81,  1900,  his  amended  petition, 
asking  for  damages  In  the  sum  of  (15,000  for 
personal  injuries  received  by  blm  August  12, 
1800^  while  iB  the  employ  of  defendant  as  a  I 


I  bridge  and  track  repairer.  He  was  a  mem- 
ber of  a  gang  of  five  men  engaged  in  pnshlng 
a  small  push  car,  loaded  with  heavy  timbers, 
along  the  main  track  of  the  railway,  when 
he  heard  the  whistle  of  an  approaching 
freight  train,  then  out  of  view,  and  running 
at  a  high  rate  of  speed.  In  obedience  to  the 
order  of  John  Wales,  a  fellow  v^orkman,  al- 
leged to  have  been  left  in  charge  of  the  gang 
by  Case,  the  regular  foreman,  he  continued  to 
push  said  car  further  along  the  track,  and 
to  unload  the  same,  and  clear  the  track  of 
said  car  and  load.  FlatntitT  alleged  that  the 
train  was  approncliiug  rapidly,  and  If  the 
cars  and  timber  had  not  been  removed  the 
train  would  have  been  derailed,  and  great 
loss  ot  life  and  destruction  of  property  would 
have  resulted;  that  plaintiff  knew  this,  and 
stuck  to  his  duty  till  the  timbers  and  cars 
were  removed,  when  he,  In  attempting  to  es^ 
cape  from  the  approaching  ei^lne,  was  struck 
by  one  of  the  timbers  and  Injured;  and  that 
he  was  without  negligence.  He  alleged  that 
said  accident  and  consequent  injuries  were 
occasioned:  "First  By  the  negligence  of  de- 
fendant [appellant]  in  falling  to  furnish  said 
bridge  gang  with  enough  men  to  enable  the 
foreman  to  put  out  guards  to  stop  approach- 
ing trains  and  enable  the  gang  to  clear  the 
track  for  their  passage.  Second.  The  negli- 
gence of  the  foreman.  Case,  in  charge  of  said 
gang.  In  directing  It  to  proceed  to  such  work 
without  making  arrangements  to  notify  It  of 
the  approach  of  trains  In  time  to  enable  !t  to 
clear  the  track  for  their  passage.  Third.  The 
negligence  of  acting  foreman,  Wales,  In  pro- 
ceeding with  said  work  and  setting  plaintiff 
to  the  same  without  taking  proper  steps  to 
ai^rlse  him  of  the  approach  of  trains  in  time 
to  enable  the  track  to  be  cleared  for  their 
passage.  Fourth.  The  negligence  of  defend- 
ailt  and  Its  employes  In  charge  of  said  train 
and  its  track  In  failing  to  apprise  plaintiff 
and  said  bridge  gang  of  the  approach  of  said 
train  in  time  to  enable  them  to  clear  said 
track  without  danger  to  themselves.  That 
said  train  was  running  out  of  Its  schedule 
time  to  pass  the  point  where  the  gang  was  at 
work.  That  It  was  scheduled  to  pass  at  11 
p.  m.,  and  in  fact  passed  the  next  morning  at 
7:  That  plaintiff  was  not  aware  that  It  had 
not  passed  or  that  any  train  was  due,  and 
was  himself  exercising  due  care."  Appellant 
answered  by  general  d«nurrer,  general  de- 
nial, contributory  negligence  of  plaintiff,  and 
that  If  there  was  any  negligence  It  was  that 
of  plaintiff's  fellow  servants  and  company 
employfia.  for  whose  negligence  defendant 
was  not  liable,  and  that  the  injuries  were  the 
result  of  risks  assumed  by  plaintiff  in  enter- 
ing and  remaining  in  the  service  of  defend- 
ant, and  ordinarily  Incident  and  arising  out 
of  the  work  he  was  engaged  to  perform,  and 
if  there  were  any  dangers  attendant  upon 
the  manner  of  doing  said  work,  or  In  any  oth- 
er matter  alleged,  that  the  danger  was  patent, 
open,  visible,  and  known  to  plaintiff,  wlio, 
I  with  nxKb  knowledge^  contlnned  In  the  sen 
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ice,  and  thereby  assumed  all  dangen  result* 
ing  from  tbe  alleged  grounds  of  negligence. 
There  was  a  Jury  trial,  resulting  In  a  verdict 
and  judgment  for  appellee  in  the  sum  of  $3,- 
000,  from  which  this  appeal  has  been  prose- 
cuted. 

The  evidence  shows  that  on  tbe  di^  alleged 
appellee  was  In  the  employ  of  the  appellant 
railway  company  as  one  of  a  gang  of  seven 
men  engaged  In  building  and  repairing 
bridges;  that  one  A.  S.  Case  was  foreman  of 
tbe  gang,  with  power  to  control  and  direct 
tbe  men;  that  on  August  11th  Case  took  two 
of  the  men  and  went  to  another  point  to  put 
up  some  bridge  signals,  leaving  five  of  the 
men  at  work  at  the  place  of  tbe  injury.  Be- 
fore  leaving,  Oase  gave  directions  what  to  do 
during  his  absence  to  Wales,  one  of  the  gang. 
The  evidence  was  conflicting  as  to  whether 
Wales  was  apiMlnted  by  Case  (as  it  seems 
Case  was  emi>owered  to  do)  to  assume  con- 
trol and  direction;  but,  whether  so  or  not, 
there  was  evidence  tending  to  show  that 
Wales  did  so  assume  control,  and  that  on  the 
next  morning  the  gang  loaded  four  heavy 
bridge  timbers,  12x12  inches,  and  14  feet 
long,  on  a  small  push  car,  and  were  pushing 
It  along  the  main  track  towards  a  point  where 
sncb  timbers  were  to  be  used.  While  It  was 
so  engaged,  and  when  within  about  10  feet 
of  a  bridge,  about  100  feet  long,  on  the  route 
they  were  going,  they  heard  the  whistle  of  a 
freight  train  approaching  at  a  speed  of  20  or 
25  miles  an  hour.  The  train  was  then  out 
of  view  around  a  curve,  several  hundred 
yards.  No  flagman  had  been  stationed,  nor 
had  other  means  been  employed  to  warn  ap- 
proaching trains  of  obstructions  on  tbe  track. 
Appellee  testified  that  had  they  at  once  be- 
gun to  unload  the  tlmt>ers  and  remove  tbe 
push  car,  as  he  then  suggested  should  be 
done,  there  would  have  been  plenty  of  time  fb 
have  done  so  without  Injury,  but  that  Wales 
ordered  one  of  the  men  to  go  back  and  flag 
the  train,  and  the  remainder  to  push  the  car 
along  and  over  said  bridge,  which  was  ac- 
cordingly done,  whereupon  appellee  and  oth- 
ers hastily  removed  the  car  and  timbers  from 
the  track,— not  In  time,  however,  to  avoid  the 
train  coming  in  contact  with  one  of  the  tim- 
bers, by  reason  of  which,  as  tbe  evidence 
tends  to  show,  appellee  was  Injured  as  al- 
leged. 

The  court  submitted  but  two  grounds  of  re- 
covery. In  its  main  charge  were  given  def- 
initions of  negligence,  ordinary  care,  and  fellow 
servants,  and  chaises  upon  assumed  risks  and 
contributory  negligence;  and  it  submitted  the 
following  instmctlou  as  a  ground  of  appti- 
lee's  recovery,  to  wit;  "(2)  If  you  find  and 
believe  from  the  evidence  that  at  the  time  of 
the  plaintiff's  injury,  if  he  received  any  in- 
Jnry,  that  John  Wales  was  acting  aa  fore- 
man; and  if  you  believe  tbe  said  Wales  had 
been  Intrusted  by  the  defendant  company 
with  the  authority  of  superintendence,  con- 
trol, or  command  of  plaintlfl  and  his  c<^ 
laborers,  or  bad  been  Intmsted  wltb  anthoHtr 


to  direct  plaintiff  and  his  co-laboiers  In  tbe 
performance  of  any  du^;  and  if  yon  belieTe 
the  said  Wales  had  received  such  authority 
from  A.  S.  Case,  the  regular  foreman  of  the 
defmdant's  bridge  gang;  and  if  you  further 
believe  from  the  eyldence  that  the  said 
Wales,  while  acting  as  audi  foreman,  di- 
rected the  plaintiff  and  others  working  with 
him  to  proceed  with  the  wot^  tfaey  were 
then  engaged  in,  without  taking  proper  steps 
to  notify  the  {daintlff  and  hla  co-laborers  of 
approaching  trains  In  time  to  enable  the 
track  to  be  cleared  In  time  for  their  passage; 
and  if  you  believe  such  failure  to  take  steps 
to  so  notify  the  plaintlfC  and  his  co-laborers 
was  negligence  on  the  part  of  the  said  Wales, 
and  that  the  plaintiff  by  reason  thereof  was 
hurt  and  Injured  as  charged  in  his  petition; 
and  if  yop  iKlieve  tbe  plaintiff  himself  was 
not  guilty  of  negligence  that  caused  or  con- 
tributed to  his  injury,— you  will  find  for  the 
plaintiff  such  damages  as  yon  believe  he  has 
sustained  by  reason  of  audi  hurt  and  in- 
Jtury."    Upon  request  of  appellee  the  court 
also  gave  the  following  ifteclal  Instmctloii, 
to  wit:   "Gentlemen  of  the  Jury:   You  are 
Instructed  that  If  you  believe  from  the  evi- 
dence that  A.  S.  Case,  the  defendant's  regu- 
lar foreman,  was  absent  at  the  time  the  plain- 
tiff received  bis  Injuries,  if  any,  and  that  be 
failed  to  leave  any  one  In  control  of  plain- 
tiff and  his  co-laborers,  and  that  John  Wales 
assumed  control  of 'the  men,  and  that  it  was 
negligence  In  said  Case  to  leave  said  men 
without-  some  one  to  guide  and  control  and 
protect  them,  and  that  plaintiff  was  Injured 
by  the  negligence  of  said  Wales  concurring 
with  the  negligence  of  said  Case,  and  that 
plaintiff  was  not  guilty  of  contributory  n^li- 
gence  which  caused  or  contributed  to  his  In- 
Jury,  then  you  will  find  for  the  plaintiff." 
These  charges  are  assailed  In  the  twelfth 
and  seventeenth  assignments,  and  we  are  of 
opinion  that  both  assignments  must  be  sna- 
tained.    In  our  Judgment,  the  evidence  did 
not  warrant  tbe  submission  of  the  issne  pre- 
sented in  the  second  paragraph  of  the  court* s 
main  cha^e,  and  appellee's  i>etltlon  did  not 
support  the  Issue  presented  in  the  special 
charge  quoted.   The  evidence  failed  to  show 
negligence  on  the  part  of  those  operating  the 
freight  train  mentioned,  and  no  such  issue 
was  submitted.   If  It  be  assumed  that  there 
was  negligence,  under  the  circumstances.  In 
failing  to  have  out  flagmen  or  danger  signals 
to  warn  approaching  trains,  and  that  the 
proof  thereof  supported  the  charge  of  n^U- 
genee  In  falling  to  '*take  proper  steps  to  notify 
plaintiff  and  his  co-laborers  of  approaching 
trains  in  time  to  enable  tbe  track  to  be  clear- 
ed,  •   •  nevertheless  the  evidence 
undisputed  that  appellee  knew  that  no  such 
steps  had  been  taken,  and  he  expressly  states 
that  he  heard  tbe  approaching  toilu  In  time 
to  have  cleared  the  track  and  escaped  all 
danger.    He  testifled:    "I  knew  on  this  oc- 
casion that  no  flag  had  been  pat  oat,  and 
tliat  no  flagmoi  bad  beoi  atatloned  to  warn 


Digitized  by  Google 


HUBEB  T.  EGNEB. 


3&3 


approadilns  tnlm,  and  knew  that  a  train 
was  liable  to  come  from  either  direction  at 
any  mlnnte.  •  •  •  We  did  not  unload  It 
[the  pnah  car]  when  ve  flrst  heard  the  train, 
because  Mr.  Wales  told  na  to  push  op  to  the 
other  end  of  the  bridge.  *  *  *  I  flrst 
tieard  the  train  TrtdaUe  aome  distance  away, 
and  theo.  It  whistled  again  Jnst  before  It  got 
to  OS,— I  should  say,  the  other  side  of  Cowan 
switch  [about  200  yards].  *  *  *  I  asked 
Wales  If  we  bad  Hot  better  throw  the  car  ott 
before  we  got  to  tiie  bridge,  and  he  said. 
*>*o;*  to  pnt  it  across  the  bridge.  If  we  had 
init  tbe  car  off  wliere  we  were  whoi  we  first 
beard  the  train  whistle,  we  conld  have  done 
it  Ter;  easily,  and  no  (me  woidd  have  been 
hurt.  •  •  •  Two  of  us  Jerked  the  <»r  off 
as  far  from  the  track  as  we  could.  Ward 
and  White  bad  quit  ns.  If  they  bad  stuck 
to  their  post,  1  think  we  would  hare  got  er- 
erytbtng  off  aU  ri^t"  In  view  of  this  evl- 
doice,  tbe  Issue  submitted  In  the  main  charge 
was  ImmatcTlal.  Not  only  so,  but,  with  full 
knowledge  of  the  facts  relied  upon  as  con- 
stituting the  negligence  charged,  and  with 
notice  of  the  approaching  train  in  ample  time 
to  have  arolded  all  injury,  appellee  had  no 
right  of  recovery  on  this  ground,  and  the 
charge  to  the  contrary  was  erroneous.  We 
think  a  considnatlon  ot  the  record  makes  It 
equally  apparent  that  fbe  special  t^rge  quot- 
ed should  not  have  been  given.  It  Is  not  pre- 
tended that  appellee's  petition  In  direet  terms 
charges  "negligence  In  said  Case  to  leave 
said  men  without  some  one  to  guide  and  cen- 
tred and  protect  them."  Appellee,  however, 
dtes  the  second  ground  of  n^llgence  charged 
by  him  as  hereinbefore  quoted,  and  tnrists 
in  argument  that  '*the  charge  that  Case  pnt 
the  mm  to  work  without  making  arrange- 
ments to  notify  them  of  the  approach  of 
trains  in  time  to  enable  them  to  clear  the 
track  embraces  the  charge  that  he  did  not 
put  some  person  in  tdtarge  of  the  men,  with 
directions  to  so  order  the  work  that  passing 
trains  would  not  be  subjected  to  danger  of 
wreA."  We  think  this  contention  hardly 
maintainable,  particularly  In  view  of  the 
allegations  of  appellee's  petition.  Early  tn 
the  recitation  of  the  wrongs  charged  he  al- 
leges "that  on  the  19th  day  of  August.  1S99, 
said  foreman  [Case]  was  away  on  other  bad- 
ness, but,  before  leaving  said  gang,  directed 
tbem  fully  as  to  their  work  for  said  day. 
what  they  should  do  and  how  th^  were  to 
proceed  about  it,  and  constituted  and  ai^lnt- 
ed  one  John  Wales,  one  of  said  gang,  as  fore- 
man during  bis  absence,  and  directed  the 
monbers  of  tbe  same  to  woik  for  that  day 
under  Us  direction  and  superintendence. 
•  •  •  Hut  at  7  o'clock  oa  the  morning  of 
August  12,  1800.  said  gang.  Including  plain- 
tiff, according  to  the  Instructions  of  the  fore- 
man. Case,  and  under  the  direction  and  an- 
perlntendrace  of  said  Wales,  w»it  about  its 
day's  woEfc.  •  •  The  ne^gence  of 
Wsles,  as  acting  foreman.  In  falling  to  take 
the  proper  steps  to  notify  aiqi^ee  of  approach- 
ei  S.W.— 23 


ing  trains.  Is  made  the  third  ground  upon 
which  appdlee  seeks  a  recov^;  and  his  the- 
ory of  tbe  case  generally,  t>oth  In  the  plead- 
ing and  evidence.  Is  that  Wales  was  tbe  au- 
thmized  acting  foreman  of  the  gang  at  the 
time  of  the  acddenl  We  ther^ore  conclude. 
If  In  any  event  such  n^llgence  on  the  part 
of  Case  could  be  considered  as  a  proximate 
cause  of  appellee's  Injuries,  that  the  court 
committed  error  as  assigned,  because  of  ap- 
Itellee's  failure  to  plead  the  ground  of  negli- 
gence therein  sutunltted. 

Appellee  also  insists.  In  effect,  that  the  er- 
rors. If  any,  In  the  charges  of  tbe  court  are 
Immaterial,  on  the  ground  that  appellee  la 
to  be  protected  Id  an  ^ort  to  save  life  and 
property  by  removing  the  push  car  and  tim- 
bers from  the  track,  if  be  acted  without  rash- 
ness, and  It  appeared  reasonably  necessary 
to  do  so;  citing  Railway  Co.  v.  I^ngendorf 
(Ohio  Sup.)  28  N.  E.  172,  13  U  K.  A.  tOO; 
Eckert  v.  BaUway  Co.,  48  N.  T.  002  et  seq.; 
Shear.  &  R.  Neg.  |  186;  and  other  au- 
thorities. While  there  was  evld«ice  tending 
to  show  that  a  failure  to  remove  the  car 
and  timbers  might  have  caused  the  wreck  of 
the  freight  train,  and  consequent  loss  of  prt^ 
erty,  and  perhaps  of  life,  yet  no  such  ground 
of  recovery  was  submitted.  If  raised  1^  the 
pleadings;  and  we  think  It  evident  from 
what  has  been  stated  that  the  pr(4>o8ltIon,  If 
maintainable,— whldi  we  do  not  consider  it 
now  necessary  to  discuss,— Is  bo  Involved 
with  other  issues  raised  by  the  evidence  as 
to  require  Its  submission  to  the  Jury  under 
appropriate  Instructions.  For  tbe  errors  In 
the  charge  of  the  court  dlscDssed,  the  Judg- 
m«it  will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


HUBSR  V.  EGNER,! 

(Court  of  Appeals  of  Kentacky.  Uardi  22, 
1901.) 

ASSIGNMENT  OF  NOTE— SET-OPF— NOTICE  OP 

ASSIGNMENT. 

1.  Mortgage  coupon  note«,  payable  to  a  payee 
named  thereia  "or  hearer,"  are  sabject  In  the 
hands  of  an  asrignee  to  any  set-off  or  counter- 
claim which  existed  in  favor  of  tbe  maker  at 
tbe  time  be  received  notice  of  the  assignment 

2.  The  maker  is  entitled,  as  against  tbe  as- 
signee, to  plead  as  a  set-off  the  amount  of  a 
time  deposit  which  be  made  with  the  payee  aft- 
er the  assignment,  where  the  certificate  of  de- 
posit became  due  before  he  had  notice  of  the 
assignment. 

3.  Defendant  was  entitled  to  plead  as  s  set- 
off an  amount  wrongfully  withheld  by  the 
payee  at  the  time  defendant  borrowed  the  mon- 
ey for  which  the  notes  sued  on  were  executed. 

Appeal  from  circuit  court.  Jefferson  coun- 
ty, chancery  division. 

"Xot  to  be  officially  reported." 

Action  by  ^nry  Huber  against  M.  N.  Bg- 
ner  on  promissory  notes.  Judgment  for 
plaintiff  for  only  a  part  of  his  claim,  and  be 
appeals.  Affirmed. 


*  R«IKirt«d  br  Edward  W.  HloM,  Esq-,  th* 
Frankfort  bar,  and  lonnerly  state  r^Mrtsr. 
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J:  VV.  6.  Clements,  H.  H.  G«cke,  &nd  S.  J. 
BoMiicfc.  for  appellant.  OtaTton  B.  Blakw^ 
and-McKbiler  Boyle^  tw  anpeUack 

GUFFY,  J.  Tbe  defendant  In  tbls  acUon 
executed  to  the  Germau-AmerlcaD  Title  Coat- 
pany  his  notes  for  the  total  sum  of  ^1,000, 
dated  20tti  of  July,  1895,  due  In  three  year^ 
Interest  to  be  paid  s^lannually,  for  whteb 
coupons  were  attached.  A  mortgage  was 
executed  to  secure  the  payment  of  said  notes. 
The  notes  were  made  payable  to  said  com- 
pany or  bearer.  These  notes  were  assigned 
soon  after  their  execution  to  the  plaintiff, 
and,  not  having  been  paid,  this  suit  was  in- 
stituted to  enforce  the  payment.  The  defend- 
ant pleaded,  in  effect,  a  set-off  or  payment 
ot  $2S0,  which  was  properly  denied  by  reply. 
The  court  below  allowed  the  defendant  credit 
fOT  the  |200;  hence  this  appeaL 

Tbe  right  of  defendant  to  plead  a  set-off 
or  counterclaim  against  such  notes  as  those 
In  controversy  has  been  repeatedly  sustained 
by  this  court,  and  It  is  not  now  controTerted 
In  appdlant's  brief;  but  It  is  contended  that 
the  ¥200  was  not  a  demand  due  to  defend- 
ant,  now  appellee,  at  the  time  of  assignment, 
or  at  time  ot  notice  thereof,  and  that  the 
$50  was  left  with  the  company  as  agent  of 
appellee. 

So 'far  as  the  $S0  Is  concerned,  it  seems 
fronx  the  proof  that  It  was  wrongfully  with- 
held from  appellee  at  the  time  he  borrowed 
the  money  for  which  the  notes  were  execut- 
ed; hence  it  was  available  as  a  set-off  or 
coonterclalm. 

^e  $200  was  deposited  with  the  company 
after  th'e  assignment  of  the  notes,  and  a  six- 
months  certificate  of  depostt  taken;  but  ae^ 
cording  to  the  testimony  of  appellee,  not 
contradicted  by  any  witness,  the  certificate 
was  due  b^oro  be  had  notice  of  the  assign- 
meat  Hence  It  could  be  pleaded-  Graham 
V.  Tilford,  1  Mete.  116;  Walker  v.  McKay,  2 
ytnte.  295u 

It  Is  argued  for  appellant  that  appellee 
moat  have  known  of  the  assignment  b^<we 
the  certificate  became  dae,  bat  that  reason- 
l«g  cannot  prevail  against  the  direct  testl- 
nnny  of  appellee.  It  wonild  have  been  quite 
ea«y  for  the  assignee  to  have  notified  the 
obligor  of  the  asslgiiment  Good  business 
methodB  seem  to  snmest  such,  a  course,  and, 
besides,  it  would  be  no  more  than  fair  to 
the  obligor.  Judgment  affirmed. 

TAYLOR  et  aJ.  v.  ROULSTONE  et  al.i 

(Ooort  of  Appeals  of  Kentucky.  March  19, 
1901.) 

WinWSSBS— ATTORNEY  AND  CLIENT— PRIVI- 
LEOED  COMMUNICATIONS. 

Where  an  attorney  represented  both  pai> 
ties  to  a  controversy,  infinmatioD  which  he  ob- 
tained from  them  in  the  joint  praseoce  was  not 


>  S«9ort«4  by  BOirara  W.  RIdm.  Bsq.,  •!  the 
PranUort  bar,  mi  fftrmarly  tUM  r^rtar. 


privileged  la  •  s^bsaqnoBt  coBtTBrersi!  batirata 
thsnu 

"Not  to  be  officially  reporte<L** 
Petition  for  rehearing.  DcaUed. 
For  former  report,  see  00  8.  W:  887. 

O'ltfiAR,  J.  The  conclusloni  In  Uie  prin- 
cipal opinion,  as  well  as  those  of  the  chan- 
cellor below,  are  stated  to  be  based  largely 
upon  the  testimony  of  George  Doniphan,  an 
attorney  who  represented.  Mrs.  May  D.  Brad 
ford  In  the  settlement  with  her  father-in- 
law,  the  decedent,  L.  J.  Bradford,  and  It  is 
shown  that  L.  J.  Bradford  said  to  him.  "You 
can  be  attorney  for  both  of  us  In  this  mat- 
tar."  It  is  argued  in  the  petJUon  for  rehear- 
ing that  the  relationship  of  attorney  and 
client  was  thus  established  between  Doni- 
phan and  the  decedent,  and  that  under  sub- 
section 5,  §  606,  Civ.  Code,  the  attorney  was 
Incompetent  as  a  witness  against  decedent's 
estate.  This  subsection  is:  "No  attorney 
shall  testify  concerning  a  communicadon 
made  to  him,  in  his  professional  character, 
by  his  client,  or  his  advice  thereon,  without 
the  client's  consent"  This  section  Is  merely 
declaratory  of  the  common-law  rule  on  this 
same  subject  It  haa  been  frequently  held 
that  where  the  attorney  represented  both 
parties  to  the  controversy.  Ills  InformatloQ 
obtained  from  them  In  the  Joint  presence 
was  not  privileged  in  a  sobseqaent  con- 
troversy between  the  former  clients.  See 
cases  cited  in  note  on  page  56S,  Best,  Ev. 
Not  is  the  question  an  open  one  In  this 
state.  In  Klce  v.  Rtce,  14  B.  Mon.  41S.  this 
court  said:  "Aa  the  oommunicatlona  were 
made  to  an  attorney,  who  was  acting  at 
the  time  as  the  legal  adviser  of  the  par- 
ties. It  la  dear  that  he  would  not  be.  permit- 
ted to  disclose  th^  in  any  controversy  be- 
tween them  and  a  third  person.  But  does 
this  rule  apply  in  thia  case?  Here  the  con-' 
troversy  Is  between  the  parties  themselves, 
and  the  attorney  is  under  the  same  obliga- 
tion to  both  of  them.  The  matter  comrauni- 
oated  was  not  in  its  nature  private^  aa  be- 
tween these  parties,  who  were  both  present 
at  the  time,  and  coasequently,  so.  far  as  they, 
are  concerned,  it  cannot,  In  any  sense,  be 
deemed  the  subject  of  a  c<mfldentlal  c<hd- 
munication  made  by  one,  whleh  the  dnty  of 
the  attorney  prohibited  him  from  disclosing 
to  the  other.  The  reason  of  the  rule  has  no 
applicatlcm  in  s\x<±  a  case.  The  statements 
of  parties,  made  In  the  presence  of  each  oth- 
er, may  be  proved  by  their  attorneys,  as 
well  as  by  other  persons,  because  sueb  state- 
ments are  not  In  their  nature  confldeatlaL 
and  cannot  be  regarded  as  privileged  com- 
munications. The  testimony  of  the-  attorney 
was  therefore  properly  admitted  In  the  case." 
A  question  very  similar  to  the  one  at  bar 
was  raised  la  the  case  of  Haydon  v.  Easter 
(Ky.)  24  S.  W.  02B,  and  we  then  held  the 
attorney  waa  competent  as  a  witness,  and 
WM  not  dlaqnallfled  by  snppowd  interest  on 
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acmna*  of  aa^  uvaM  fee  In  thft  tnaaac- 
ttefL  It  teUows  thai  Uu  wltaen  Doatphui 
vat  iteaxlst  conpnteDfe  In  this  can.  Pvtl* 
tte  oramled. 


LIST  T.  JACX>BY.t 

(Orart  of  AppMb  vt  Keniaeky.  Bludi  10. 
IflOl.) 

PA8BWAT»-ADVBS»B  UW-CHAHOB  CW  ZX)CA- 
TIQN. 

Plaintiff  having  used  a  paMWftj  ove?  de- 
fendaot'B  land  for  more  than  40  years,  it  will 
be  presnmed  that  the  xae  has  been  as  a  mat- 
Mr  of  right,  theagfa  the  location  of  the  paas- 
vay  has- been  changed  taom.  time  to  tine  by  nm- 
tiul  assent  ot  the  pa^es. 

Appeal  from  elrcolt  court  Henir  county. 

"Noe  to  be  offlcinlly  eeported." 

Actien  by  Sarah  H.  Jaeoby  against  John 
L.  Llat  tor  an  Injunction.  Judgment  for 
lAalntlff,  and  defendnot  api>eals.  Afllrmed'. 

W.  W.  Turner,  for  appellant  John  D. 
Carroll*  for  appellee. 

O'RBAB,  J.  The  qnestlon  presented  on 
this  appeal  is  whether  appellee,  and  those 
under  whom  she  claims,  has  acquired  a 
r^ht  of  passway  o-rer  appellant's  land  In 
Henry  county,  near  Xorth  PleasureviUe,  as 
an  appnrtenant  to.  her  two  tracts  of  9.  and 
12  acres,  known  as  the  "Vannlce  I^nd." 
Appellee  and  those  under  whom  she  claims 
have  ezerdsed,  without  molestation,  for  a 
period  of  more  than  40  yeats,  the  right  to 
pass  over  the  land  In  question  to  the  Pleas- 
orevllle  and  Defoe  turnpike  road,  until  In 
1889.  when  appellant  for  the  first  time  for- 
bade her  and  her  serrants  and  tenants  ualng 
the  passway  for  reblclea  She  therenpon 
brooffht  this  suit,  and  obtained  an  Injanctlon 
restraJnlns  the  threatened  obstractlon.  Xt 
is  ai^ned  Cor  appellant  that,  Inasmncb  as 
he  changed  or  shifted  the  location  of  the 
paasway  at  Tarlons  times  by  mntnal  consent 
or  assent  of  the  parties,  anwllee's  use  and 
consequent  right  was  thereby  merely  a  per^ 
missive  one.  We  held  the  contrary  In  Tal- 
bott  T.  Thorn,  91  Ey.  420,  16  S.  W.  88,  and 
again  In  Johnson  v.  Qlark  (Ky.)  57  S.  W. 
474,  and  Faulkner  t.  Duff  (Ky.)  20  S.  W. 
227.  The  Judgment  below,  having  followed 
the  doctrine  annonnced  In  these  cases,  is  af- 
llrmed. 


HOWARD  T.  WHTTAKER.! 

(Coort  of  Appeals  of  Eentnclcy.  Mardi  1ft 
1901.) 

FORCOBLB    ENTRY    AND    DETAINER  —  StlFFI- 
ClEIfCY  OF  POSSESSION. 

To  entitle  one  to  mslntain  a  proeeediDg  of 
fi>H!ibla  entiT  it  ia  sufficient  that  tne  entir  was 
irithin  his  boundary,  though  not  within  bis  inr- 
closare^  actual  possession  not  being  necessary. 

Appeal  from  circuit  court  Breathitt  county. 

•BepcrtM  br  BdwKTd  W.  Hlow.  Osq.,  el  tks 
mDUwt  bar,  and  lormerlr  state  r^orter. 


"Not  ta  be  ofltdally  reyorted.? 

Frsoeedlng  of  f oreltole  entry  by  W.  J.  Whit- 
aker  agaiuBt  I*  D.  Howard.  Judgment  for 
plaintier,  and  defendant  appeals.  Affirmed. 

J.  J.  a  Ba«jb,  fw  appellant 

BURNAM,  J.  The-  appellee,  W.  J.  Whtt- 
aker,  caused  a  warrant  for  forcible  entry  to 
be  Issued  against  the  appellant  L-  !>•  How- 
ard, and  Anderson  Wbltaker.  Neither  party 
having  demanded  a  Jury,  a  trial  was  had 
before  a  Jostice  of  the  peace,  who  dismissed 
the  warrant  m  against  Anderstm  Whitaker, 
but  adjudged  the  defendant  Howard,  guilty 
of  the  forcible  entry  complained  of,  and  that 
he  make  reetitotion  of  tha  pcemlset.  How- 
ard traversed  the  findings  of  tfte  magtstrate, 
and  brought  the  case  before  the  circuit  court 
where  a  trial  before  a  Jtory  resulted  la  a  vw- 
dlct  and  Judgment  in  favor  of  Whitaker. 
TVom  ttst  Judgment  Howard  appeala  to  this 
court 

14  appears  from  the  evidence  that  appellee 
had  been  In  posaaaslfHi  of  the  premtses  tar 
maaij  years;  that  his  datighter  bad  lived  oa 
the  land  for  several  years  as  his  tenant  bat 
that  she  had  left  a  few  monttn  before  appel- 
lant took  poasesslon,  having  first  however, 
turned  over  the  poss^lon  to  her  fathw. 
The  land  was  not  in  the  Inclosure  of  appellee, 
hot  was  within  his  honndacy.  AppeUant  o0- 
llanBdi  ta  prove-  thalr  bef  we  he  took  possesaloB, 
and  put  up  his  (SstiUery,  ha  obtained  pennls- 
alea  fHoa  the  tenghter  and  fMmor  teunt  oC- 
appMee  to  do  sa  This  testimony,  boweveo, 
was  exdaded  flrom  Hue  Jury,,  and  It  is-  <H>e  ot 
thus  grounds  relied  oa  for  reversal  In  this 
anut.  At  tbe  caaelaalon  of  tihe  teatlmmy 
the-  court  Instructed  tiie  Jury  "that  If  they 
bMeved  from  the-  cvldenee  that  BUatiff  waa 
la  possessicHi  of  the  pBamlwB,  sad  that  de- 
fendant entered  ap<ni  them  agataisti  hi*  wU 
or  eonseot  and  pnt  up  a  distillery  tbereo^ 
that  tiiey  should  find  Cor  tiie  plaintiff:  and 
that  nnleaa  ttwy  so-  believed,  the;  dioaM 
find  fw  the  defendant"  It  la  complained, 
tiiat  this  construction  was  erroneooa  and  mlsp 
leading,  because  it  did  not  require  the-  Ji»x 
to  believe  that  appellee  was  In  the  actual 
-possession  of  the  land  at  tibe  time  the  entrf 
was  mada,  It  Is  not  necessary,  to  enatde  «ie 
to  maintain  an  action  for  forcible  entry,  that, 
he  shonki  reside  <m  tiie  land  In  contsat..  or 
that  it  should  be  inelosed  or  cultivated.  See 
Bmmflfdd  v.  Reynolda.  4  Bibb,  888;  Henry  v. 
CSark,  Id.  426;  Wall  v.  Nelson.  S  Utt  88S: 
Oiilee  V.  Stephens,  1  A.  E.  Marsh.  884^  The 
bare  entry  by  appellant  within  the  lines  of 
appellee  without  his  consent  Is,  In  the  con- 
templation ot  the  law,  a  forcible  entry,  for 
which  he  waa  entitled  to  cestitatlon;  uid 
the  Instruction  complained  of  correct^  stated 
the  law.  There  is  no  testimony  which  con- 
duced to  show  that  either  Anderson.  Whit- 
aker, or  Mrs.  Russell,  the  children  of  appet 
lea,  had  any  authority  from  him  |o  authorize 
appellant  to  take  possession  of  the  land  In 
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contest,  and  tbe  court  properly  excluded  tbese 
Btatementft  tiom  the  Jury.  Judgmoit  af- 
firmed. 

OREIG  et  a1.  v.  DIOKSON.t 
(OoOTt  of  Appeals  ot  Kentucky.  March  19. 
1901.} 

COHFROHras  —  OONSTRUOnON  OF  AORBBD 
JUDQHBNT— SBTTLBHBNT  OF  ALL  DNUNDS 
AGAINST  TESTATOR'S  ESTATB— RBMOTK  CON- 
TINGENT INTEREST. 

An  agreed  judgment  in  an  action  hj  an  ex- 
ecutor to  settle  his  testator's  estate,  by  which 
ench  of  the  legatees  accepted  a  certain  sum  in 
full  of  his  legncy  "and  in  full  of  all  demands" 
against  tc^stator'e  estate,  was  a  settlement  only 
of  the  specific  legacie>s  named  in  the  will,  and 
did  not  include  an  interest  in  the  residue  of  the 
estate,  which  depended  upon  the  death  without 
bodily  heirs  of  a  child  who  was  then  only  8 
years  old. 

Appeal  from  circuit  court,  Lyon  county. 

"Not  to  be  officially  reported." 

Action  by  Samuel  Garrett  executor  of 
Robert  A.  Dickson,  against  John  Dickson 
and  others,  for  a  settlement  of  the  estate 
of  plaintiff's  testator.  Judgment  in  favor  of 
S.  F.  Dickson,  Intervener,  and  Mary  Grelg 
and  others  appeal.  Reversed. 

Molloy  ft  Utley,  for  appellants.  S.  Hodge 
and  W.  S.  Pryor,  for  appellee. 

BURNAM,  J.  The  wlU  Of  Robert  A.  Dick- 
son, deceased,  was  duly  probated  In  tbe 
Lyon  county  court  In  1875.  He  bequeathed 
9300  to  his  father,  and  $900  to  each  of  bto 
■Ix  brothers  and  sisters,  and  provided  that 
the  residue  of  bis  estate  should  be  held  In 
trust  for  the  benefit  of  bis  wife,  Fanny  Dick- 
son, and  bis  daogbter,  Robbie,  .then  about 
8  year  old,— the  wife  to  have  the  Income  of 
the  estate  for  her  support  and  maintenance, 
and  education  of  the  daughter,  as  long  as  hts 
wife  lived  or  remained  unmarried;  that.  In 
the  event  of  the  widow's  death  or  remar- 
riage, the  property  was  to  be  held  In  trust 
tor  tbe  benefit  of  the  daughter  as  long  as 
she  lived,  and  she  was  to  receive  only  the 
Income;  at  her  death  the  property  was  to 
IU88  to  her  bodily  heirs,  if  she  had  any;  If 
not,  it  should  go  to  his  brothers  and  sisters. 
If  they  were  alive,  and.  In  the  event  of  the 
death  of  any  of  them,  to  their  heirs.  Sam- 
uel Garrett  waa  appointed  executor  of  the 
will,  and  trustee  of  the  estate  devised  to  the 
wife  and  child.  He  accepted  the  trust  and 
qualified  as  required  by  law.  WltUn  12 
months  after  the  death  of  the  testator,  the 
widow,  who  la  the  appellee  on  thla  appeal, 
renounced  the  provision  made  for  her  by 
the  will,  and  claimed  dower.  In  1877  the 
executor  instituted  a  suit  In  the  I^on  ctr- 
cnlt  court,  making  the  widow,  the  Infant 
and  the  legatees  named  In  the  will  defend- 
ants, for  the  purpose  of  settling  the  estate; 
alleging  that  it  would  be  necessary  to  sell 
the  Caldwell,  Lyon,  and  McOacken  county 
bonds  held  by  him  as  executor,  and  two 
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small  lots  located  In  EddyrlOe,  wblcn  were 
described  in  the  petition,  to  pay  off  the  spe- 
cific legacies  and  the  cost  of  administering 
tbe  estate.  And  an  order  was  entered,  pur- 
suant to  the  prayer  of  the  petition,  author- 
izing the  executor  to  sell  the  Caldwell  and 
Lyon  county  bonds  held  by  him;  and  at  the 
Hay  term.  1879,  he  filed  a  report  showing 
that  the  proceeds  of  the  sale  of  the  bonds 
had  aggregated  $1,910  In  cash,  which  he  was 
directed  to  Invest  In  United  States  govern- 
ment bonds  for  the  benefit  of  the  estate  of 
decedent  subject  to  the  future  order  of  the 
court  At  tbe  same  term  of  tbe  court  at 
which  this  order  was  entered,  J<An  and 
James  Dickson,  Alice  Ferguson,  and  Mary 
Hays,  brothers  and  sisters  of  decedent  en- 
tered their  appearance  in  tbe  action,  and 
claimed  the  legacy  of  9300  devised  to  each 
of  them  by  the  will  of  the  testator,  and 
recited  tbat  their  father,  Andrew  Dickson, 
another  of  the  legatees,  had  died  since  the 
death  of  the  testator,  and  asked  the  court 
to  set  aside  the  order  directing  the  Invest- 
ment ot  the  funds  In  the  bands  of  the  ex- 
ecutor, and  for  an  order  directing  the  ex- 
ecutor to  pay  over  to  them  the  amount  of 
their  legacies,  with  Interest  thereon  from 
one  year  after  the  death  of  testator.  Upon 
the  filing  of  this  answer  and  motion,  the 
attorney  of  appellee,  S.  F.  Dickson,  and  of 
the  guardian  of  the  Infant,  Robbie  Dickson, 
filed  an  alBdavlt  dechirlng  the  purpose  of  the 
guardian  to  prosecute  an  appeal  from  the 
order  of  the  county  conrt  admitting  testa- 
tor's win  to  probate,  and  stated  that  all  of 
the  legatees  were  nonresidents  of  Kentucky, 
~-threo  of  tbem  residents  of  Scotland, — and 
that  If  tbe  proposed  payments  to  the  lega- 
tee were  made,  the  Interest  of  the  Infant 
would  be  In  danger.  Shortly  after  the  flling 
of  this  answer  and  affidavit  and  on  the 
same  day,— June  3,  1S70,— an  agreed  Judg- 
ment was  entered  by  tbe  parties;  and  the 
construction  of  that  Judgment  Is  the  point 
of  difference  between  appellee  and  appel- 
lants on  this  appeal. 

The  part  of  the  Judgment  which  It  Is  nec- 
essary for  us  to  consider  on  this  appeal  Is 
as  follows,  viz.:  "It  Is  adjudged  by  the 
court  that  Andrew  Dickson  was  the  father 
of  Robert  A.  Dickson,  deceased,  and  was 
alive  at  tbe  death  of  said  Robert  A.  Dick- 
son; that  the  defendants  John  and  James 
Dickson  were  brothers  of  said  Robert  A. 
Dickson,  and  were  both  alive  at  the  time 
said  Robert  A.  Dici;son  died,  and  that  the 
defendants  Alice  Ferguson  and  Mary  H. 
Hays  were  Bisters  of  the  said  Robert  A. 
Dickson,  and  were  alive  at  the  date  of  his 
death;  and  that  under  the  will  of  said  Rob- 
ert A.  Dickson  the  said  Andrew  Dickson  and 
tbe  defendants  James  Dickson,  John  Dickson, 
Alice  Ferguson,  and  Mary  H.  Dickson  are 
legatees,  and  as  such  are  entitled  to  9300 
each.  But  by  consent  of  said  John  Dick- 
son, James  Dickson,  Alice  Ferguson,  and 
Uary  H.  Hays,  it  Is  adjudged  that  said 
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SunncA  Garrett  out  of  fibe  funds  In  Ub 
bands  as  executor  of  the  estate  of  Bobert 
A.  Dickson,  deceased,  do  pay  to  J.  A.  Cart- 
right,  as  their  attorney,  for  them,  the  ram 
of  9680.  being  $170  for  each  of  said  l^atees; 
and.  bj  the  further  consent  of  said  John 
Dickson,  James  Dickson,  Alice  Ferguson, 
and  Mary  H.  Hays,  It  Is  adjudged  that  said 
executor,  out  of  the  funds  In  his  hands,  pay 
to  John  D.  Lester,  aa  the  statntory  guardian 
of  said  Robbie  Dickson,  and  for  ber  use  and 
benefit,  the  sum  of  f68B;  that  these  sev- 
eral payments  shall  be  In  full  of  the  legacies 
of  each  of  the  following  named  persons,  to 
wit,  John  Dickson.  James  Dlckstm,  Alice 
Ferguson,  and  Mary  H.  Hays,  and  In  fall 
of  all  demands  they,  or  each  of  them,  may 
hsYe  agalm;t  the  estate  of  said  Robert  A. 
Dickson,  deceased,  including  their  share  of 
the  said  legacy  In  favor  of  Andrew  Dickson, 
deceased."  The  residue  of  the  funds  on 
hand  were  applied  to  the  costs  of  adminis- 
tering the  estate  and  to  the  claim  of  the 
widow.  The  appellant  Agnes  RafBn  was  not 
made  a  party  to  this  agreed  Judgment,  bnt 
■be  subsequently  received  from  the  executor 
$2riO,  and  executed  to  him  the  following  re- 
ceipt: "Chicago,  III.,  Sept.  8,  1879.  Re- 
ceived of  Samuel  Garrett,  executor  of  James 
A.  Dickson,  deceased,  $250.00,  In  full  of  all 
my  distributable  share,  and  every  demand, 
Interest,  or  claim  of  whatsoever  kind,  that 
I  have  In  the  estate  of  said  decedent,  and 
against  said  Garrett  as  administrator  or  ex- 
ecutor of  the  aforesaid.  In  testimony  where- 
of, I,  as  one  of  the  legatees,  hereunto  set 
my  band  to  the  above  writings.  [Signed] 
Agnes  Baffin.  Legatee.  James  W.  Raffin, 
Her  Husband."  Elizabeth  Morrison,  the  re- 
maining sister  of  decedent,  was  not  made 
a  party  to  the  suit  or  agreement,  and  the 
claim  of  her  only  heir  at  law  to  a  full  in- 
terest in  the  estate  is  not  controverted.  Aft- 
er the  entry  of  the  compromise  judgment 
the  Interest  of  the  Infant  was  held  In  trust, 
in  accordance  with  the  provisions  of  the 
will,  until  she  dle^,  on  the  26tb  of  August, 
1804.  without  leaving  any  children  surviving 
her.  After  ber  death  the  case  was  reopen- 
ed, and  the  trustee  asked  for  a  settlement 
of  his  accounts,  and  that  the  property  of  the 
trust  estate  be  distributed  to  the  persons 
entitled  thereto.  At  this  Juncture  appellants 
entered  their  appearance,  and  claimed  that 
under  the  will  of  Robert  A.  Dickson,  deceas- 
ed, they  were  entitled  to  all  of  the  unsold 
realty  which  had  been  devised  to  his  daugh- 
ter during  her  life,  and  the  proceeds  of  that 
portion  of  the  trust  fund  which  remained 
In  the  hands  of  the  trustee.  Thereupon  the 
motber  intervened,  and  pleaded  that  by  th'e 
agreed  Judgment,  and  fie  receipt  executed 
by  Mrs.  Raffln,  these  parties  bad  surrendered 
all  claim  to  the  trust  estate,  and  that,  as 
ber  daughter  had  died  Intestate  and  child- 
less, the  property  belonged  to  her,  as  her 
bdr  at  law.  The  Judgment  of  the  trial 
eonrt  nutalned  the  contendoo  of  the  moth- 


er, except  as  to  the  only  heAt  of  Mr*.  Mor^ 
rison.  and  this  court  is  asked  to  reverse 
that  Judgment  In  bo  f ar  ai  P.  S.  Dickson 
is  concerned. 

To  undentand  what  was  settled  by  the 
agreed  Judgment  eotered  In  1879.  It  Is  neces- 
sary that  we  recall  tbe  Issues  Involved  In 
the  proceeding  In  which  It  was  entered. 
Tbe  purpose  for  which  that  suit  was  Insti- 
tuted by  the  executor  was  to  settle  his  ac- 
counts, and  to  procure  a  Judgment  of  the 
court  authorizing  a  sale  of  enough  of  the 
bonds  and  real  estate  of  decedent  to  pay 
the  special  legades  devised  by  the  testator 
to  his  brothers  and  alsters,  all  of  whom 
were  nonresidenta  of  Kentucky,  and  three 
of  whom  lived  In  Scotland.  Tbe  appearance 
of  these  legatees  in  that  proceeding  was  mat- 
tered by  powers  ,  of  attorney,  which  were 
filed  in  the  case  at  tbe  time,  and  which  are 
copied  in  the  record.  They  are  substantial- 
ly alike,  and  In  effect  authorize  the  attorney 
named  therein  to  receive  the  legacies  due 
them  from  the  executor  of  their  deceased 
brother,  and,  upon  his  failure  to  pay,  to  In- 
stitute suit  therefor,  and  to  compromise,  set- 
tle, and  agree  In  respect  thereto  as  the  na- 
ture, circumstances,  and  exigencies  of  the 
case  shall  require,  and  generally  to  perform 
every  act  necessary  to  be  done  In  the  prem- 
ises. The  only  Interest  In  tbe  estate  of  the 
decedent  which  they  had  a  right  to  demand, 
sue  for,  or  claim  at  that  time  was  the  spe- 
cific legacy  of  $300  devised  to  each  of  them. 
No  question  of  their  contingent  Interest  in 
the  trust  estate  devised  to  his  daughter  was 
put  In  Issue  by  the  pleadings  In  the  case. 
The  interest  was  a  remote  one.  The  daugh- 
ter was  only  8  years  old,  and  their  Interest 
in  this  property  was  contingent  upon  ber 
dying  childless.  There  la  no  suggestion  In 
the  agreed  Judgment  that  It  related  to  any- 
thing except  their  claim  for  the  specific  leg- 
acy devised  to  them,  unless  the  words,  "In 
full  for  all  demands  that  they,  or  each  of 
them,  had  against  the  estate  of  Robert  A. 
Dickson,  deceased,"  may  be  said  to  cover  It. 
The  remote  interest  of  appellants  In  the 
trust  property  devised  by  testator  to  his 
daughter  could  not  properly  be  called  a  de- 
mand against  hla  estate, — certainly  not  one 
which  could  have  been  asserted  at  that  time. 
And  there  is  nothing  In  the  powers  of  at- 
torney given  to  the  lawyers  who  represented 
them  which  authorizes  them  to  take  any 
steps  with  reference  to  appellants*  Interest 
In  this  property,  and  If,  as  a  matter  of  fact, 
they  had  undertaken  to  compromise  or  dis- 
pose of  their  interest  in  this  property,  their 
acts  would  not  have  been  binding  and  en- 
forceable as  against  appellants;  but  we  think 
It  is  manifest  from  the  terms  of  the  Judg- 
ment itself  that  it  was  only  intended  to  cover 
the  Interest  then  due  appellants  under  the 
will,  and  the  only  compromise  made  was 
the  compromise  of  their  right  to  have  paid 
to  them  the  full  amount  of  the  specific  leg- 
Bdea.  Ths  receipt  subsequently  executed  b; 
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Bbs.  Uffln  to  the  csMUter  Mrtlflfli  tUa  cm- 

<rtaitan.  It  os^  inirp(HM  to  WKwpt  tbe  -fSOO 
In  fun  of  her  claimu  ajgalaBt  tbe  eitste  «iid 
the  executor  thereof.  There  !■  no  ffefleeenoe 
nAatBTer  to  iier  mterest  In  ilie  tcntt 
erty  of  the  daughter,  and  It  wtm  not  lntendad 
to  >aad  does  mt  cover  loch  property.  Aa 
•vFpellee  Mmounced  tbe  proTMoo  made  for 
Aer  In  the  wlU.  and  ^cted  to  claim  her 
■InterBst  In  the  estate  nndcr  the  statute  of 
•dcsceot  .and  dtatidbutton,  abe  tSMreb7  far- 
"Celted  all  dnterest  in  the  tnut  estate,  sad 
that,  at  the  death  of  Bobble  Dlcksent  pass- 
ed, nndar  tbe  vlU  of  her  fatber,  -to  his 
tarottiem  and  sMnra  or  tbedr  desceadanls. 
For  tbe  areastms  ladicated,  the  Judgment  Is 
•serersed,  -and  the  cause  remanded  for  pis- 
iseedlnes  ooDSlBtent  with  this  oplnltn. 


IfcQUINN  w.  McQUINN.1 
iPautt  .at  Appcnls  at  Kentnc^.  Uareh  IS, 
1901.) 

Dflnraitr-FORraTDRK  BT  UVnfO  IN  ABUX«- 

TBRY. 

Under  Ky.  St.  {  2133,  providing  that,  if 
■tfae  irife  Tolnntarily  "leave  her  husband,"  and 
-  Ure  in  adultery,  she  shall  forfeit  all  interest  in 
Us  leetate,  unless  tbey  afterwards  become  rec- 
onciled, And  live  together  as  husband  and  wife, 
the  wife,  by  living  in  adultery  in  the  husband's 
-home  dttrinK  bis  enforced  absence,  forfeits  her 
lil^t  to  bave  eitlier  homestead  or  dower. 

Appeal        circuit  court,  Breathitt  countr. 

**To  be  officially  reported." 
'    Action  by  C.  B.  McQnInn  against  Catherine 
ISeQninn  to  cancel  a  deed  &Bd  to  qnlet  title 
-to  land.  Judgment  allotting  homestead  to 
lAefeadant,  and  plaintiff  appeals.  Reversed. 

J.  J.  C  Bach  and  S.  H.  Patrick,  for  appel- 
lant 

O'RBAR,  J.  Jerre  McQulnn  died  In  1897, 
while  confined  In  the  Eastern  Kentucky  Lu- 
natic Asylum,  leaving  no  Issue,  and  intestate. 
His  lather  (appellant)  Is  his  sole  heir  at  law, 
and  sppellee,  Catherine  McQulnn,  Is  his  wid- 
ow. On  January  25,  1889,  he  was  found  by 
an  Inquest  In  the  Breathitt  county  court  to 
be  a  lunatic,  and  was  ordered  sent  to  the 
asylum  far  the  Insane,  but  It  appears  he  was 
not  actually  Incarcerated  till  1891.  On  Sep- 
tember 9,  1889,  he  executed  to  appellee  a 
deed  purporting  to  conTey  to  her  all  his  prop- 
erty, real  and  personal.  Including  (;hoses  In 
artlon.  The  descriptive  part  of  the  deed  re- 
lating to  tbe  real  estate  says  merely,  "All 
the  land  1  now  own  lo  Breathitt  county." 
The  recited  consideration  was  '$100  paid  and 
tove  and  alTection.  This  suit  was  brought 
March  3,  1898.  by  appellant,  as  heir  at  law  Of 
Jerre  McQulnn,  to  bare  the  foregoing  deed 
canceled,  and  his  title  to  tbe  land  quieted; 
he  alleging  that  the  deed  was  executed  while 
tbe  deceSent  was  of  eii&i  unsound  mind  as 
to  be  incapable  of  contracting,  or  knowing 

>.It»iw>M  btr  -Bawnd  W.  HtM,  KkQ.,  >df  UM 
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Us  laopttrtj,  or  the  nature  of  the  Inatnnasist 
ks  ms  euDUtinK;  tthat  the  910B  eonrideas- 
tion  was  not  paM;  and  tliat  tbe  ct»oiiti«n  «f 
the  deed  was  prsrored  by  the  fraud  and  ib- 
Jnflneoos  of  appellee  otw  ttae  :nilBil  and 
conduct  -of  tbe  ileoedettt  Tbe  petition  tvt- 
Xter  charged,  in  antfcipaUon  aC  appellee's 
claim  for  dovar  ar  homestead  In  tbe  land  if 
the  deed  sbould  be  canceled,  that  she  bad 
abandoned  faim,  and  lived  In  adultery  viiii 
sue  "bad  ITom  Smith,"  and  wac  so  IWUig  at 
tbe  time  of  fier  btiataand's  death.  Appellee^s 
answer  attempted  to  denj  Ute  aUesatloo  «f 
the  nnaoond  condltlao  of  her  faaabaad's  mind 
at  tbe  time  of  tbe  making  tte  deed,  but  It  did 
not  traverse  .tiie  .finding  lOt  tbe  ■luQuaat.  nor 
plead  that  tbe  deed  was  ■axeented  at  a  Ludd 
Interval.  Nor  does  her  answer  aufficientlr 
deny  tbe  adultery  cbaised,  bnt  It  Is  elea^ 
proven,  whether  properly  traverBed  or  not. 
In  addition,  she  pleaded  that  the  land  In  con- 
troversy was  worth  lees  than  i$l<WO  at  tJae 
.time  of  her  hostHUtd's  death,  at  wUcta  time 
she  alli^es  she  was  oecopylng  It  as  &  heme- 
atead.  Tbe'  r^ly  cbaiced  that  aeltbor  the 
husband  nor  tbe  wife  was  occuiirlnc  tbe 
place  as  a  homestead  at  tbe  time  of  bis  death, 
because  be  was  th«i,  and  for  sooae  five  or 
six  years  previous  had  been,  confined  in  the 
as^um  at  I^exlngton,  an  inoorable,.  confirmed 
lunatic  and  she  was  at  tlw  time  of  tUs  death 
cimflned  In  the  Kentuoky  state  penltentlarr 
under  a  Ufe  sentense  for  the  murder  of  Dr. 
Bader  In  £896.  Foe  this  isame  muidw  her 
paramour,  Smith,  was  bong,  ^e  further 
pleaded  that  btf  mosey  and  pnuwrty  bad  •la 
part  paid  for  tbe  land  -In.  contxovosy,  and 
that  the  conveyance  by  ber  husband  In  1888 
was  In  conslderatitm  of  this  fact  She  al- 
ieged  that  she  bad  paid  fully  C500  totmaOa 
the  consl^ratlou. 

Hie  proof  estabUshea  tbe  fidlowlng  state 
of  facto  to  our  entire  satisfaction.:  Tbe  land 
was  not  paid  for  in  any  pact  property  or 
mesns  of  tbe  wlCe.  The  basband,  Jene  Mc- 
Qulnn, wBS  not  of  sound  •mind  on  the  0th  of 
September,  188B,  when  tbe  deed  was  made 
to  appellee;  and.  furtheAnore,  Ite  execution 
was  procured  by  ber  fraud  and  wtdne  In- 
flueoee  upon  bim.  She  bad  lived  In  opm 
adultery  with  Tom  Smith  for  some  montbs 
immediately  before  their  arrest  for  tbe  mur- 
der of  Dr.  Bader,  and  so  lived  at  the  htHOe 
place  of  McQuinn,  tbe  buBband,  be  being 
then  confined  In  tbe  asylum  for  tiie  taisaoe 
at  Lexington,  ICy.  The  buAband  bavb)g  con- 
tbiued  at  the  asylum  a  lunatic  Inmate  until 
hia  death,  she  having  been  since  her  arrest, 
until  bis  death.  In  confinement  In  Jail  or  tbe 
penitentiary,  there  was  no  reconciUattOD  be- 
tween them,  K  eondouemmt  The  drcnlt 
court  (held  .a  spedal  Judge)  dedded  that 
tbe  husband  was  mentally  unsound  whoa  tbe 
deed  was  aecuted.  and  la  hla  opinion  Incor- 
porated In  the  Judgment  announced  tbat  he 
was  unable  to  determine  what  part.  If  any, 
of  the  oonsldoration  was. paid  up«n  the  land 
bf  tbe  wife  (tiwui^  It-ia  aoicfaeia  jwgfsatad 
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that  tee  mm  •vfia  »iui  'Mfnuawit  bckttoen 
SfcQnlim  and  wtfe,  or  tffttk  uiyoae  Cor  btr, 
that  he  woQld  so  Invest  the  money  for  hei^, 
but  taswl  his  -jnOgBent  th«  Idee  that,  in- 
ftsmush  as  tbe  wife  had  not  "'eloped,"  or  left 
ber  haBbaadt  'iBd  ttrcd  in  odatterT,  aha  was 
M>t  hamd,  aad  he  tancded  the-deed,  and  ad- 
judged her  the  vhole  of  tiw  land  for  her 
Ute,  -as  a  homestead  in  Hen  ttf  dower.  We 
eoncor  In  the  finding  of  the  fiuts,^t  least 
In  flw  eonclntioas  thereon  a|ipanall7  wacb- 
ed  by  the  trial  Judge;  bat  cannot  vUUngly 
concede  the  legal  pn^osltlen  annovnoed  aa 
to  tiie  effect  of  the  adultoy.  We  maj  mj 
that  the  learned  trial  Judge  Is  not  vlthout 
authority  finr  his  iiesltlon,  bat  we  Inellne 
to  the  opfnlon  that  authority  equally  as 
w^gbty,  and  supported  by  « Joster  spirit  and 
-deaver  reasoning,  point  us  to  the  iqipoaUe 
emdnslott.  Tbe  Kentucky  etatute  on  tUs 
aabject  Is  as  follows:  "Sec  218S.  If  the  wife 
▼irinBtarUy  leave  her  husband  and  Uve  In 
adultery.  «  if  the  huahand  volnntailly  teate 
hla  wlffe  and  lire  In  adultery,  the  par^  so 
offending  Shan  fiorfelt  «n  rlgbt  and  interest 
In  and  to  the  properly  and  estate  of  tbe  oth- 
er, imless  they  afterwards  become  reoaucUed 
-snd  llTB  together  as  husband  and  wife."  It 
gives  us  pleaaure  to  find  a  comparative 
dearth  of  authority  In  this  state,  and  but  lit- 
tle In  tbls*  0nlfHi,  upon  tlie  qaestkHi  hivolved, 
aa  audi  absmce  spMks  tat  tbe  rare  occur* 
rence  of  cases  Involving  a  eonstmctlon  of 
this  and  similar  statuteB.  The  statute  In 
question  Is  fashltmed  after,  and  Is  a  very 
close  Imitation  of.  tbe  statute  13  Bdw.  I.  c, 
SI,  ctemnonly  called  the*"Statute  of  Wefl^ 
minster  n.." -enactlag  that.  If  a  wife  elope 
from  her  husbana,  and  nmtlnue  with  an 
adulterer,  she  shall  be  barred  of  her  dower, 
unless  her  husband  willingly,  and  without 
ooerdoo  of  the  church,  reconcile  her.  and 
snlfcr  her  to  dwell  wltli  him.  At  that  pe- 
riod It  was  tiie  fletlMi  of  the  law  that  a  mar- 
ried w<»iian  bad  no  wUl  of  her  own  while 
In  tba  imaenee  or  under  the  dominion  of  ber 
husband,  and  that  so  long  aa  she  was  rsffon 
his  estate  or  within  his  manor  she  was  pfe- 
snmably  under  his  domlnlm,  and  therefore 
could  not  yield  consent  bS  an  imlawful  use 
of  ber  person.  It  Is  not  so  strange,  fihere- 
fore,  that  some  cases  may  be  found  eonstfu- 
log  tbe  original  statute  which  held  that  there 
must  be  an  actual  elopement,  or  leaving  of 
the  husband's  home  and  estate,  coupled  with 
snbaequent  adultwy.  to  bar  tbe  adulteress  of 
dower.  It  would  bare  been.  Indeed,  a  sar^ 
prising,  as  well  as  an  unfortnmite,  evidence 
of  the  law^a  Impotency,  bad  not  a  more  lib- 
eral and  more  rational  view  and  construction 
of  the  statute  been  evolved.  At  first  we  find, 
If  the  wife  be  detained  against  her  will,  but 
rabeecruenily,  while  away  from  ber  husband, 
live  In  adultery,  she  was  baned.  Go.  Utt 
S2h.  Then  It  waa  held  that  there  need  not 
be  a  continuing  absrating  <tf  herself  from 
the  husband's  premises.  Said  Lord  Coke: 
"Albeit  she  doth  not  continue  to  remain  hi 


avoWtiy  wtth  the  laldultsBBr.  ]«i  if  abe  V 
with  him.  and  eocnmlt  aAbttety.  lt  Js  tafcy- 
ing  vltUn  Oila  istatute."  10.  And  later 
Chief  Juatloe  TIndhl.  m  Hetharingbon  t.  Onu 
ham.  6  Blag.  tSS,  said:  "It  contended  an 
the  part  of  the  demandant  idtaat  aadi  part  laf 
tbe  description  of  tbe  offense  eoatalaed  in 
tbe  act  must  be  ti^en  to  be  oamulatlve;  ao 
that  tbe  dower  Is  mot  barred  nntesa  tbe  wife 
has  left  her  husband  willingly  wtth  the  adul- 
terer; baS'gone-away  with  him,  and  baa  also 
wemanued  trlth  him.  Wtallat  on  the  part  of 
the  tenant  it  Is  Insisted  that  It  is  auffldent 
to  bcmg  the  case  within  the  statute  if  ake 
baa  of  bar  own  consmt  left  tbe  Bodety  of 
her  husband,  and.  after  Ae  baa  ao  Itft  biai, 
committed  the  act  of  adattery-  And  the 
dourt  Is  of  the  latter  oi^nlon.  It  may  '  be  .ad- 
mitted, as  the  fact  Is,  that  tai  ail  the  andent 
precedents  tbe  leariog  of  the  husband  by  tte 
wife  la  stated  to  have  been  *wlth  tAe  adnl- 
tonr.'  But  we  think  this  la  not  oendualve 
(HI  the  point;  for.  as  there  can  be  no  doubt 
that  the  case  Is  within  tiie  statoto  where  All 
tbe  dicnmstancea  concar,  so  ISie  plsader 
would,  of  course,  inaeet  tkem  wlieie  the  facts 
of  the  particular  case  warranted  the  Inasr- 
tion.  And,  on  tbe  contrary,  time  is  direct 
authority  that  all  the  dxcUBataatias  men- 
tioned In  the  Btatnte  need  not  oonanr  in  Conn, 
provided  th^  do  ao  bi  anbatancK"  2  Oo. 
last  4aBL  Further  departing  from  the  orig- 
inal conatrnctkm  given  the  act  as  seemed  to 
be  required  a  strict  adheteoee  to  Its  phia- 
aeology,  Iiotd  Oeke  said  (2  Inst  that,  if 
the  wife  leave  bar  husband's  honaeof  bUtlta- 
'tion,  It  la  an  tiopement,  within  the  statute. 
*^boa^  she  remain  with  tbe  aAaltMer  in 
any  of  the  lands  or  manota  1^  her  husband," 
he  observes,  "yet  she  shall  be  barred  of  bier 
dower  by  tbls  breadi.  without  the  husband's 
ftee  lecondliation.  lUbelt  It  hath  baen  otlwi^ 
wlee  bolden;  and  the  reaaon  that  they  yiald- 
■ed  is  tiecBuae  It  ia  no  eliqienient,  wheceaa-lt 
appeareth  before  that  that  the  words  of  *ie- 
llfiueritf  and  'ablerif  ere  not  of  the  aab- 
stanee  at  tiie  bar  of  dower,  hut  tiie  adultoy 
and  tbe  remalnli^  wllli  the  adnlterer.  aa  -Is 
above  said;  and  albeit  die  and  the  adul- 
terer remiUn  vritbln  any  of  the  land  or  man- 
OTB  of  the  husband,  yet  <the  words  being  *si 
nxor  rellqueritf  and  'ablerltO  Bbe  hath  left 
and  gone  from  her  husband  In  that  case, 
wbldi  la  a  personal  offense.*'  The  VlTglnla 
statute  cnttalned  In  the  Revision  of  1819  Is 
in  tiiese  words:  "If  a  wife  wlllins^  leave 
ber  husband  and  go  away  and  continue  with 
ber  adulterer,  die  shall  be  bured  forever  of 
action  to  demand  her  dower  that  she  ought 
to  have  of  ber  hnaband's  land.  If  she  be  con- 
victed thereup(m,  except,'*  etc.  1  Rev.  Code 
1819.  p.  401.  In  Stegall  v.  Stegall.  2  Brock. 
2S6,  Fed.  CaB.  No.  13,351.  which  arose  under 
this  -stetute,  the  wife  refused  to  accompany 
\vr  husband  to  hla  abode,  claiming  In  enor 
that  he  was  already  married  to  another,  and 
a  separation  enaued.  She  then  ctmtracted  a 
second  marriage,  living  and  cohabiting  «tth 
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tbe  Mcond  husband.  In  denying  her  dower 
tn  the  eat&te  of  her  first  husband.  Chief  Joa- 
tice  Marshall  said:  "So  far  as  respects  that 
part  of  the  provl^Uon  which  relates  to  the 
wife's  willingly  leaving  her  husband,  I  think 
it  Is  satisfied  by  any  separation  which  is  toI- 
untary  on  her  part;  and  I  think  any  separa- 
tion voluntary  whldt  is  not  brought  about  by 
his  act,  or  by  any  restraint  npon  her  person." 
tThe  wards,  'and  go  away  and  continue  with 
ber  adulterer.' "  the  dilef  Justice  continued, 
**woiild,  I  am  much  Inclined  to  think,  be  sat- 
isfied hy  an  open  state  of  adultery,  whether 
the  woman  resided  In  the  same  house  with 
the  adulterer  or  In  separate  houses;  whether 
Id  her  own  or  a  friend's  house  or  bis."  The 
reason  of  the  statute  most  have  been  to  In- 
sure the  fidelity  of  the  spouse  to  the  marital 
TOWS,  and  to  prevent  their  open  breach  in 
that  manner  that  would  not  only  violate  tbelr 
obligation,  but  bring  open  shame  upon  the 
name  and  family.  The  tendency  of  treat- 
ment of  this  question,  both  by  statutory  and 
Judicial  action.  Is  seen  to  have  been  to  meet 
this  8{ririt  of  the  statute's  emictmrat 
"Abandonment,"  as  used  In  oar  statute  rela- 
ttve  to  dlTorce,  has  been  construed  by  this 
court  to  mean  the  refusal  by  the  spouse  to 
recognize  and  contribute  to  the  marital  rela- 
tion for  a  period  of  one  year,  although  the 
parties  slept  beneath  the  same  roof.  Evans 
T.  Evans.  93  Ky.  516,  20  S.  W.  606.  So,  a 
wife  may  "voluntarily  leave  her  husband, 
and  live  In  adultery,"  by  voluntarily  adopting 
the  adulterous  relation  in  the  husband's  en- 
forced protracted  absence  from  his  home, 
though  she  continue  to  reside  thereat.  It 
should  detract  nothing  from  her  offense,  and 
add  nothing  to  her  rights,  that  she  has  bold- 
ly received  the  libertine  into  her  husband's 
home  In  his  absence,  and  befouled  his  couch, 
while  disbonwing  his  name  and  shaming 
their  holy  relation.  The  Judgment  is  revers- 
ed, and  cause  remanded,  with  directions  to 
alter  Judgment  for  appellant,  setting  aside 
and  canceling  the  deed  to  appellee  of  date 
September  9, 1889.  and  dmying  appellee  dow- 
er or  tuHQestead  In  the  land  mentioned. 

LA  RUE  V.  REID  et  al.i 
(OoDtt  of  Appeals  of  Kentucky.   March  18, 
1901.) 

VHNDOR  AND  PURCHASER— DEFICIT-SALE  IN 
GROSS. 

Where  a  tract  of  land  was  described  in  a 
deed  to  the  purchaser  as  containing  "120  acres 
more  or  less,"  when  in  fact  it  contained  only 
98  acres,  the  purchaser  is  not  entitled  to  dam- 
ages on  account  of  the  deficit;  both  parties 
understandioK  that  the  sale  was  in  gross,  and 
there  being  no  fraudulent  misrepresentation. 

Appeal  from  circuit  court,  Henderson  comi- 
ty. 

"Not  to  be  officially  reported." 

Action  by  T.  G.  La  Rue  against  George  L. 
Held  and  another  (or  deceit  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 


*  Reported  bj  Edward  W.  UlneB,  Esq..  at  th* 
Vtukiort  bar,  and  formarlr  ■Ut«  reporUr. 


Montgomery  Mmitt  for  ^tpellant  Yea- 
man  ft  Yeaman,  tor  a^ellees. 

O'RSIAB,  J.  Appellee  sold  appellant  a  tract 
of  land  for  $1,900,  and  conveyed  It  by  deed, 
with  covenant  of  special  warranty,  reciting, 
after  the  description  of  the  boundary,  which 
stated  the  courses^  but  not  distances,  that  it 
contelned  "120  acres,  more  or  less."  Appel- 
lant has  brought  this  action  for  deceit,  al- 
leging that  appellee  knowingly  and  fraudu- 
lently misrepresented  the  quantity,  there 
being  actually  only  98  acres  of  the  land.  It 
'Is  further  charged  by  appellant  that  notblns 
was  said  in  the  bond,  signed  by  Reld  before 
the  execution  of  the  deed,  concerning  war- 
ranty, and  appellant  did  not  know  till  after 
his  deed  was  recorded  that  it  contained  the 
clause  of  a  special  warranty  (mly.  Appel- 
lant sued  for  damages  claimed  to  be  the  val- 
ue of  the  deficit  In  the  acreage  named.  An 
Issue  waa  Joined  on  the  foregoing  allega- 
tions, and  further  appellee  pleaded  that  the 
sale  was  in  gross,  by  boundary,  and  without 
referrace  to  quantity.  The  circuit  court  dis- 
missed the  petition,  and  adjudged  appellee 
his  costs.  Hence  this  appeal. 

The  evidence  satisfactorily  establishes  that 
the  sale  was  In  gross,  and  without  reference 
to  quantity,  and  was  so  understood  by  both 
parties  to  the  transaction.  There  ls  no  proof 
of  deceit  or  frauduloit  mlarepresentatlon. 
The  Judgment  Is  affirmed. 


JEWELL  r.  BARNES*  ADM'B.i 
(Court  of  Appeals  of  Kentut^.  March  19, 
1901.) 

WILLS— PRECATORY  TRD8T. 
Where  testator  and  his  brother  had  for 
many  years  been  engaged  as  partners  in  the 
Jewelry  bu^nesB,  and  testator  contemplated  that 
the  busiaess  would  be  continued  by  his  widow 
and  his  brother  as  partners,  the  expression  by 
testator  in  his  will  of  the  desire  that  his  friend 
J.  "be  retained  in  the  employ  of  the  firm  on 
such  liberal  terms  as  his  long  and  faithful  serv- 
ice entitle  him  to,"  did  not  create  a  precatorj 
trust;  and  the  widow,  baving  boasht  the  broth- 
er's interest  in  the  business,  is  under  no  obliga- 
tion to  keep  J.  in  her  service. 

Ai^eal  from  circuit  conrt;  Jelferwm  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  Robert  M.  Jewell  against  the 
Louisville  Trust  Company,  administrator  of 
C.  P.  Barnes,  and  another,  to  enforce  an  al- 
leged trust.  Judgment  toe  def«idants.  and 
plaintiff  appeals.  Affirmed. 

B.  EL  McKay,  for  appelant    Harris  & 

Marshall,  for  appellees. 

HOBSON,  J.  Appellant,  Robert  M.  Jew- 
ell, filed  this  suit  against  the  appellees,  the 
Louisville  Trust  Company,  as  the  adminis- 
trator with  the  vrlll  annexed,  and  S.  £3. 
Barnes,   the  residuary  devisee,  of  C.  P. 


>  Reported  by  Edward  W.  Minot,  B«q.,  ol  tb« 
Frankfort  bar.  and  formerlj  state  reportar. 
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BunM  deceased,  court  below  enstalned 
a  demnner  to  bis  petition,  and,  be  fatlbig  to 
plead  fortber,  dlunlsaed  tbe  action.  The 
only  queellMi  on  tbe  appeal  Is,  tberefvra,  did 
file  petition  state  a  cause  of  actum? 

It  wu  allefed  in  tbe  petition  tbat  a  P. 
Barnn  was  at  the  time  of  bis  death,  and 
had  been  for  many  years  theretofore,  oi- 
gaged  in  bnslneas  as  a  Jeweler,  wltb  bis 
tKotfaer,  J.  B.  Barnes,  nndw  the  Ann  name 
of  G.  P.  Barnes  A  Go.;  tbat  the  business 
was  a  large  one,  and  0.  P.  Barnes  became  a 
wealthy  man;  tbst  In  tbe  year  1877,  when 
aniellant  was  a  small  tx^,  tbe  deceased  took 
him  into  his  em^y  and  treated  him  as  if 
be  bad  been  his  own  wm,  often  promising 
him  an  interest  in  the  business;  that  appel- 
lant started  with  a  small  salary,  which  was 
increased  f  rhu  time  to  time  untQ  the  deatii 
of  tbe  deceased,  when  be  was  recelring  (20 
a  week;  Ibat  the  deceased  died,  leaving  a 
will  whidi  was  duly  admitted  to  probate, 
and  hy  the  seventh  clause  of  tbe  will  tbe  tes- 
tator proTided  for  him  in  the  ft^wlng  lan- 
guage: "I  derire  that  my  friend  Robert  H. 
Jewell  be  retained  in  tbe  employ  of  tlie  firm 
Ml  such  liberal  terms  as  bis  long  and  faith- 
ful service  entitie  him  ta"  It  Is  also  al- 
leged tbat  on  February  23.  188S,  within  a 
month  after  tbe  death  of  the  testator, 
against  his  protest,  his  salary  was  cut  down 
from  $20  to  fU»  a  week,  and  three  years 
later,  on  Fetouaxy  26,  1886.  to  $18.50  a  wedE; 
tbat  about  two  months  after  this,  without 
fbidt  on  bis  part,  be  was  dlscbuged,  against 
bis  protest,  and  bad  beoi  unable  to  earn  any- 
thing like  920  a  week  from  the  time  of  his 
discharge  to  the  filing  of  the  suit;  that  appel- 
lees were  nmning  the  store  with  great  profit, 
and  it  was  Incumbent  on  them,  under  the 
will,  to  keep  blm  In  tbdr  employment  at  $20  a 
week;  that  bis  wages  for  tbe  time  amounted 
to  $4,780.  and  be  bad  only  received  $8,045.70. 
leaving  a  balance  due  him  of  $1,784.80; 
tiiat  C  P.  Barnes  was  tiie  owner  of  a  larger 
interest  In  tbe  Arm  tiian  his  Ivother,  J.  B, 
Barney  and  by  his  will  gave  to  bis  brother 
enou^  of  his  btridlngs  In  the  firm  to  make 
the  brother  and  the  testator's  widow,  appel- 
lee 8.  S.  Barnes,  equal  partners  in  the  bosl- 
Bcss;  tbat  tb^  continued  the  business  un- 
der flie  ssme  firm  name  from  the  death  of 
the  testator,  on  February  5.  16K!i  until  May 
19;  1897,  when  the  brother,  J.  B.  Barnes,  sold 
out  his  intoest  bi  the  firm  to  the  widow,  ap- 
pellee S.  8.  Barnes;  and  that  she  has  con- 
tinued the  business  under  the  name  of  0.  P. 
Barnes  4  Co.  It  wHI  be  observed  tbat  tbe 
teotber,  J.  B.  Barnes,  Is  not  sued.  The  suit 
Is  brought  against  tbe  personal  r^resenta- 
tive  and  tbe  widow,  as  residnaiy  devisee^ 
It  will  be  also  observed  that,  although  ap- 
pellant's salary  was  cut  down  to  $15  soon 
after  tbe  testatCMr's  death,  be  continued  with 
the  firm  and  continued  to  accept  tbe  salary 
tbat  was  paid  him;  and  things  remained  in 
this  duipe  antil  after  J.  B.  Barnes  sold  out, 
and  appdlee  8.  B.  Barnes  took  charge  of  tbe 


business  in  her  own  tight,  after  the  dlswlu- 
tton  of  that  firm,  and  aK>elUnt  ccmtinued  to 
work  for  her  and  to  accept  the  reduced  sal- 
ary from  ber  until  he  was  discharged  by  tur 
something  like  a  year  afterwarda 

It  Is  Insisted  for  appellant  with  great  ear- 
nestness that  the  will  creates  a  precatcwy 
trust  in  bis  favor,  and  tbat  be  Is  entiUed  un- 
der the  will  to  his  wagM  at  $20  a  week.  The 
will  does  not  fix  the  salary  that  appellant  is 
to  receive  if  retained  in  tbe  en^loy  of  the 
firm,  nor  does  it  require  that  he  shall  be  re- 
tained. The  language  imports  no  nu»e  than 
an  expression  of  the  testator's  desire,  and 
tbe  clause  was,  no  doubt,  put  in  this  shape 
so  as  not  to  embarrass  the  devisees  In  tbe 
management  of  their  affairs.  Tbe  will  cm- 
templated  that  tbe  brotb»  and  wife  of  the 
testator,  as  a  firm,  would  omtlnne  tbe  busi- 
ness; and  to  this  finn  tbe  testator  expressed 
tbe  desire  that  it  would  retain  aKMllant  In 
its  employ  on  such  liberal  terms  as  his  long 
and  faithful  service  entitled  blm  to.  Tbe 
amount  of  compensation  is  eipressly  left  to 
the  firm,  and  no  desire  is  eipressed  as  to 
anything  that  should  be  done  after  tbat  firm 
went  out  of  business.  The  suit  here  Is  not 
against  tbat  firm,  and.  if  this  action  can  be 
maintained,  tbe  danse  In  question  will 
amount.  In  substance,  to  a  <diaige  of  an  an- 
nuity upon  the  widow,  appellee  S.  S.  Barnes. 
In  favor  of  appellant,  unless  she  quits  the 
business.  The  testator  clearly  Intended  no 
such  result  In  Shaw  v.  Lawless.  6  Clark  ft 
F.  129,  the  testator  expressed  bis  "particular 
desire"  tbat  tbe  devisee,  wheit  be  received 
tbe  property,  should  continue  U  "In  the  re- 
ceipt and  managemoit  thereof,  and  likewise 
employ  and  retain  him  In  the  receipt,  agency, 
and  management  of  the  rents,"  at  the  usual 
fees  allowed  to  agents,  for  this  reason,  as 
ea^)re8aed.ln  tbe  will:  "He  having  acted  for 
me.  since  I  became  possessed  of  said  estate, 
fully  to  my  satisfaction."  It  was  held  that 
no  precatory  trust  resulted.  Among  other 
things,  the  lord  diancellor  said:  "All  cases 
npon  a  subject  like  this  must  ^oceed  on  a 
consideration  of  what  was  the  Intention  ot 
tbe  testator.  Now,  the  first  observation 
that  strikes  <»ie  with  reto*ence  to  that  mat- 
ter is  that  during  the  life  <^  tbe  testator  Law- 
less was  bis  agent.  But  then  he  was  agent 
only  dnring  tbe  testator's  plessure,  and  by 
tbe  terms  of  tiie  will  tbe  testator  desired  that 
he  should  cimtinue  in  tbe  agency.  Is  that 
desire  to  be  considered  a  cconmand?  If  so, 
for  what  length  of  time  Is  be  to  continue? 
*  *  *  If  Lawless  is  the  equitable  incum- 
brancer to  tbe  amount  of  one-twentieth  part 
of  the  Income  of  the  estate,  be  has  a  dear 
interest  ia  the  residue,  tor  be  might  take 
(me-twentieth  part  of  tiie  residue;  be  might 
file  a  bill  In  chancery  In  order  to  control  the 
application  of  the  residue,  and  claim  to  be 
absfdutely  invested  in  what  be  is  entitled  to 
receive,  namely,  this  tme-twentieth  part." 
So.  here.  If  tbe  dause  In  question  created  a 
precatory  trust,  aniellant  would  have  been 
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■coctlttedto  iiMitttaln«UU  IB  equity  to  pntoct 
hlB  rlgbts  aaa  prareDt  tbe  arm  from  taring 
-aay  stepa  tihat  mlgbt  Imperil  bla  amiul^. 
fiucb  a  Tlgtat  mfgbt  render  tbe  estate  of  the 
devisee  nntorlally  less  'rahuUrie,  and  make 
ai^Uoat,  to  no  nnall  extent,  tbe  real  bene- 
ficiary -ander  tiie  will.  Tbe  caM  abore  ref^ 
red  to  was  followed  In  FostH  t.  Elsley,  19 
Oil.  DtT.  518,  and  Binden  t.  Stephens.  22 
Euff.  CSl  142.  See,  also,  Perry,  IVoats,  {  128. 
The  firm  composed  of  the  widow  aikd  the 
Itrother  were  not  required  to  continue  the 
business.  They  might  close  It  out  at  pleas- 
ure. If  tiiey  had  sold  to  a  stmnger,  clearly 
no  trust  wonld  bare  attached  In  fiiTor  of 
tt^lant  to  the  assets  In  tiielr  hands  received 
from  the  sale.  When  tbe  brother  sold  to 
the  widow,  he  -vna  acquit  of  all  responslMl- 
Ity.  It  was  not  the  testator's  purpose  to  cre- 
ate a  permanoit  dtarge  on  the  eorpns  of  tbe 
estate  In  tbs  taande  of  the  devisees;  and 
the  widow  after  her  purchase  wsa  under  no 
obligation  to  keep  appellant  Ind^nltely  lu 
her  service,  regardless  of  the  amount  of  bnd- 
nees  sbe  did,  or  other  cinnimstances  affect- 
ing hw  Interest  Judgment  affirmed. 


DBLKER  et  aL  V.  CITT  OF  OWBNSBORO 
•t  al.i 

(Oonrt  of  Appeals  of  Kentucky.  March  19, 

1901.) 

MUNICIPAL  CORPORATIONS  —  DUTY  OP  TAX 
COLLECTOR  TO  COLLECT  8TRBST  ASSESS- 
MENTS—UABIUTY  OF  SURBTIBS-COHMOM- 
LAW  BOND. 

1.  Street  asBeesments  are  "taxes,"  within  Kj. 
St.  I  ^12,  making  it  the  duty  of  tbft  tax 
collector  of  a  city  ot  tbe  third  class  to  collect 
"all  taxefl"  levied  by  tbe  city;  and  the  sure- 
ties in  the  tax  collector's  bond  are  liable  for 
Boeh  asieisments  collected  by  bini. 

2.  A  tax  collector'B  bond,  biDding  him  to  per- 
form all  duties  required  of  him  "by  law  or  or- 
dinance," thooeh  not  Kood  as  a  atatntory  bond 
to  tbe  extent  that  it  binds  the  collector  to  per- 
form daties  required  only  by  ordinance,  is  good 
as  a  commoD-law  bond  as  to  such  duties,  and 
therefore  sufficient  to  bind  the  sureties  for 
street  assessments  collected  by  the  principal 
pnrsnant  to  an  ordinonce  imntwing  opon  him 
that  duty,  whether  or  not  sucn  a^seBsments  be 
regarded  aa  taxes. 

Appeal  from  circuit  court,  Daviess  county. 

'*Xot  to  be  officially  reported." 

Action  by  the  city  of  Owensboro  and  oth- 
ers against  John  G.  Delker  and  others  on  an 
official  bond.  Judgment  for  plaintiffs,  and 
■defendants  aweal.  Affirmed. 

Uttle  ft  Uttle,  Geo.  W.  Jolly,  and  B.  A. 
sraier,  for  app^nta.  J.  D.  Atchison,  fbr 
appellees. 

O'RHAB,  J.  A.  M.  C.  Simmons  was  elected 
collector  of  taxes  for  tbe  city  of  Owensboro 
for  the  year  1895,  and  executed  bond,  with 
appellants  and  another  as  his  suretieB.  He 
was  elected  under  section  8412,  Ky.  St,  ap- 
-pHcable  to  cities  of  the  third  class:  rPhe 
council  sbaJl  elect  at  their  first  r^ular  meet- 


'  Raported  by'  Bdw&rd  W.  Hloss,  Esq..  el  Qm 
Vraakfort  bar,  and  formerly  it«t«  rtporter. . 


ing  In  Aj/gll^.kk  aacta  -yvu,  a-MUaotor  oC tens, 
whose  duty  it  ahaU  be- to  wtfll-and  fiillifially- 
collect,  acoBunt  tot,  and  pay  orcr  to  the 
tveamrer  all  taxes  levied  bf  the  dtr.  and 
who  shall  hold  bis  offiee  toe  one  yen,  and 
until  Ills  isaecema-  shall  be  «leetad  and  qual- 
ified." The  bond  axecuted  by  Simmons  and 
appellanta  as  sureties  la  as  followa:  **Wc 
■*  •  «  und  and  obligate  ourselves  to  the 
dty  ot  Owoutboro  that  the  said  A.  M.  a 
CUmmcma  shall  well  and  faithfilly  perfoorm 
all  dntlea  required  df  him  by  law  or  ordi- 
nance while  holding  the  office  or  position  or 
performing  the  duties  as  collector  of  taxes 
of  said  city."  By  virtue  ttf  Ike  (oresoing 
election,  and  qaaUfieatlon  aod^  the  bond 
named,  Simmons  was  given  for  coUeetlon  on 
behalf  of  the  city  its  tax  list  for  the  year 
ises,  amounting  to  something  over  480,000, 
Inclnding  penalties  and  Interest,  bat  not  In- 
cluding railroads  or  corporation  franchise 
taxes,  and  not  tactndlng  "omitted  lists"  <fbat 
is,  ttie  list  of  persons  omitted  of  assessmeoit 
the  aHKHsor,  but  aubsequoitly  listed  by 
the  tax  collector);  nor  did  It  Include  "back 
taxes"  (that  Is,  taxes  delinquent  In  former 
years,  but  relisted  with  the  collector  for  col- 
lection); nor  did  It  Include  street  and  pave- 
ment Improvement  assessments.  Items  un- 
der each  of  the  beads  stated  above  were  Hat- 
ed with  the  collector  for  tbe  year  1896,  which 
be  ccrflected.  In  April,  1890,  he  prcpaied 
and  submitted  to  tbe  ooundl  a  report  par- 
porting  to  ahow  a  complete  settlement  of  bis 
"tax-book"  liabilities,  which  ms  approved, 
and  tbe  oonndl  voted  htan  a  "quietus."  It 
was  discovered  that  Oie  collector  had  failed 
to  Include  the  franchise  taxes  of  some  f2,600, 
collected  tm  tbat  year,  and  thla  sum  he  and 
bla  snreties  paid.  Shortly  afterwards  an  ex- 
pert accountant  was  employed  by  the  dty. 
who,  wltli  a  reiAresentatlve  of  tbe  collector, 
one  of  his  sureties,  went  over  the  boiAs  of 
the  collector,  and  from  th«m  and  tbe  records 
accessible  In  bis  office  and  the  office  of  the 
city  deric  ascertained  that  thwe  was  a  fur- 
th«-  "shortage"  of  some  92.10S.64,  where- 
upon the  collector  executed,  and  tbe  soretles 
took  from  him,  a  mortgage  (thongh,  perbaps. 
more  of  a  deed  In  form)  to  certain  real  estate 
In  the  dty  of  Owensboro  to  Indemnify  them 
flgnlnst  loss  by  reason  of  thdr  suretyship. 
This  suit  was  then  brought  by  tbe  d^  on 
the  bond  set  out  above,  allegli^  particularly 
tbe  Items  under  each  head  claimed  to  have 
been  collected  by  the  coUector  and  not  paid 
over  to  the  dty;  also  charging  that  the  set- 
tlement was  not  a  complete  nm  oorreet  set- 
tlement, and  setting  torUi  the  parflcdara  con- 
stituting the  errors  relied  on.  1?he  aggre- 
gate of  tbeee  items  was  tbe  above 
named.  It  Is  argued  by  the  sureties  that  a 
demurrer  to  the  petition  should  have  been 
sustained,  because  the  law  did  net  Impose  on 
the  cdlectOT  tlie  duty  of  eoltecUi^  tbe  street 
and  pavement  assessments  mentioned.  6ach 
assessments  are  generally  doiomlnated  "tax- 
Btlton."  and  so  called  by  the  text  wdtort  and 
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oourts.  If  cotrecOy  w>  re^aMed,  then  they  i 
M-«Fe  ezprearty  hidnded  tn  the  terms  of  the 
collertot's  dotlea.  -But  the  terara  -dt  the  bond 
'In  1hl»  esse  are  broad  entmgh  to  cover  them 
If  not  taxes,  for  these  items  "were  by  "orfll- 
nance"  made  colle<!tible  by -the  tax  eoMector, 
and  BO  committed  to  bts  bantte.  The  bond 
would,  thepefore,  be  good  as  a  contmon-Ivw 
bond,  efen  If  not  as  a  Btatntorj '  bond.  The 
case  was,  on  appellant's  motion,  transferred 
to  equity,  they  having  put  In  Issue  the  m- 
-tnerons  Items  constftuUng  the  snm  total  an^ 
'for;  and  the  ehaneellor  found  the  amoont  due 
the  city  for  the  year  In  quefftion  to  be  fl,flOe, 
for  which  jDdgmeat  was  rendered  against 
ISlmnums  and  tbe  suiettes.  His  Jodgnient  la 
fDlly  sustained  by  tbe  proof. 

It  Is  earaestly  argued  that  tbe  acceptlDg 
of  the  settlement  and  the  TOtttag  erf  the  qui- 
etus constitute  a  complete  har.  The  cases 
of  Boyd  T.  Randolph,  01  Ky.  472,  16  8.  W. 
133;  Com.  t.  Tate,  8»  Ky.  687,  18  S.  W.  IIT; 
ad.  (Ky.)  33  S.  W.  405;  aud  Wade  v.  City  of 
Mt.  sterling  (Ky.)  33  S.  W.  1118,— are  conclo- 
slve  of  the  contrary  divetrlne.  The  "quietus" 
was  but  a  receipt  for  the  money  paid,  and  the 
city  was  not  barred  of  Its  action  to  recover 
for  nonpayment  of  other  suma  admittedly 
^wing  It  hiy  the  collector  tor  the  same  term. 

Other  points  made  In  briefs  have  been  care- 
fully considered,  but  not  deemed  materiel  to 
a  correct  determination  of  this  case.  The 
sureties  undertook  to  the  city  of  Owensboro 
-that  tb«  collector  would  collect  all  money 
that  might  be  payable  to  him  by  virtue  of 
that  office  for  the  year  1895,  either  by  law 
or  ordinance,  aad  that  he  would  account  for 
ft  to  the  dty.  He  has  collected  the  money 
adjudged  against  htm  by  virtue  of  the  law 
and  ordinances,  and  has  not  paid  It  ovier. 
Tbe  Judgmeot  la  aflBrmed.  with  damagaa. 

BUSH  et  aL  v.  GBANT.i 
<0>urt  of  Appeals  of  Keatucliy.   March  19, 
1001.) 

MABTBR  AND  SBRVANT— INDBPENOENT  OOK- 
TRACTORS  —  LIABIUTT  OP  OWNER  OP  DB- 
PECTITB  MAOHINBRT  USBD  BY  CONSENT  OP 
HIS  SEKVANT—CONTRIBUTOBT  NBQLIOBNCD 
— PBREMPTORT  INSTRUCTION. 

1.  Where  the  servants  of  Independent  con- 
tractors engaged  In  repairiag  a  building  uacd 
ma  aah  lift  belonging  to  the  owners  of  tbe 
bnilding  for  tb<>  purpose  of  remoTuig  dirt  from 
the  basemeoti  tbe  owners  are  not  liable  for  aa 
injury  to  a  servant  of  the  contractors  reeultine 
■from  a  defect  In  the  lift,  though  it  was  ueed 
wtth  the  consent  of  tbdr  enjfineer  in  charge  of 
the  machiQCTT  in  the  building,  thev  being  under 
no  obligation  to  tumieb  any  appliance. 

2.  The  injured  servant  was  guilty  of  con- 
tributory negUgence  in  standing  upon  the  hearv- 
ily  loaded  lift  for  tbe  purpose  of  removing  an 
oDSt ruction  caused  by  negligent  loading,  as  the 
lift  was  not  designed  or  ordhiarilr  nsed  for 
iMvy  loads,  cv  for  tba  tmnaportadon  of  paa-  | 
•eogers.  i 

3.  Where  the  facts  show  unmistakably  that 
the  injury  complained  of  resulted  from  an  act 
«f  plaintiff  which  in  law  was  negligence,  a  per^ 

"•■^toiT  iastnietion  A>r  detsadaat  ts  propCT. 


•Jt^ortad  by  Bdward  W.  Hlnes.  Esq.,  of  Ihs 
vnBkfarc  Mr,  aaS  imNrtrataie  Mportar. 


]  Appeal  from  circuit  court,  Jeff orow  conn- 
ty,  law  and  equity  divislouu 
"Not  to  be  officially  reported." 
Action  by  John  P.  Grant  against  8.  M. 
Bush  and  G.  A.  'Parker  to  vecovtr  damages 
for  personal  Injuries.  Jnilgment  .for  plain- 
tiff, and  defendants  appeal.  Reveiaed. 

Clarence  Dallam,  for  appellanta.  Suter  ft 
■Si^lqgar,  for  aE^lle& 

O'BEAR,  J.  S.  S.  Bofib  and  a  A.  Parker 
•were  the  owners  of  an  oiBce  building  In 
Louisville,  and  contracted  with  the  Whltuay 
Artlflclal  Stone  Oompany  to  make  a  ooncvete 
floor  in  the  basement  of  it  Tbe  atone  com- 
pany employed  appellee  and  others  in  the 
oourse  of  tiie  work,  appellants  having  no  aa- 
pervlBlon  or  charge  of  tbe  workmen  or  of 
their  conduct  There  waa  no  puovleion  in 
tbe  contract  for  the  use  vt  lan  ash  lift  wWch 
apiwllants  had  had  consteuoted  aad  were  op- 
'«niting  in  the  building,  designed  and  used 
'Solely  for  the  purpose  of  lifting  aahas  and 
cinders  from  the  basement  to  the  stEeet. 
This  lift,  or  elevator,  bad  a  platform,  aome 
2  feet  10  luchea  by  3  feet,  hoisted  .by  wire 
cable  one-half  to  three-fourtha  of  an  inch  In 
diameter  passing  over  a  dnun  or  spool,  and 
under  the  platf<um,  so  that  by  operating 
a  winch  or  wiudlaas  by  hand  tbe  platform, 
wltti  Its  contents,  were  hoisted  to  the  street 
above.  Two  tin  cans  about  10  to  20  faiches 
In  diameter  by  8  feet  high  wece  used  to  bold 
the  ashes  and  cind»s,  and  when  so  filled 
the  weight  open  tbe  lift  was  from  200  -to 
800  pounds.  There  was  also  a  stairway, 
convenient  In  'location,  and  anltable  in  struc- 
ture, leading  from  the  basement  to  the  up- 
per floor  and  street  The  stone  company's 
foreman  asked  appellant'a  engineer,  who  laid 
charge  of  tbe  machinery  In  the  basement 
of  tbe  building,  bow  he  could  get  some 
debris,  sand,  etc.,  from  the  basement  The 
engineer  responded  that  he  could  use  either 
the  stairway  or  tbe  ash  lift  On  December 
10,  18Se,  some  days  after  the  conversation 
above  rriated,  the  stone  company's  foreman 
directed  some  of  its  workmen  engaged  In 
removing  d6bris  left  from  its  work  contract- 
ed for  as  above  stated  to  remove  same  by 
loading  It  Into  the  ash  cans,  and  hoist  It 
by  the  lift  then  to  be  removed  from  tbe 
street  Appellee  had  been  engaged  for  a 
short  while  on  that  day  In  fllllng  the  cans 
aud  operating  tbe  lift,  and  was  then  ordeeed 
to  go  up  to  the  pavement,  and  receive  the 
cans  as  they  came  up.  One  load  of  sand 
or  ashes  became  caught  in  the  opening  in 
the  pavement,-tbe  ahute  left  tot  the  lift,— 
and  appellee  endeavored  to  loosen  It  by 
>  reaching  down  for  It  with  hii  bands.  Fall- 
ing In  this,  he  got  onto  tbe  lift,  which,  un- 
der his  added  weight  -gave  way  br  the 
breateiiig  of  the  cable  supporting  It  precip- 
itating appellee  to  the  bottom  of  ttie  .base- 
ment, 'resisting  In  Injnrtea  to  Ua  ankles  and 
ptob^dr  vtbw  parte  ot  Ua  pitfsiB.  Ha  ev 
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appellant*  upon  the  facts  stated,  reenltlnc 
in  a  mdlct  and  Judgment  In  bit  behalf. 
TtM  case  com«s  bere  for  review  upon  al- 
lied errors  noticed  below. 

The  trial  judge  Instmcted  tbe  Jury  npon 
tbe  asstimptltm  that  appellants  were  com- 
pelled to  have  bad  the  ash  lift  in  reasonab^ 
safe  condition  for  the  purpose  for  whldi . 
It  was  constructed  and  used,  and  tha^  If  It 
was  not  so.  and  that  fact  was  known  to  a.^ 
pellant  or  their  employ^  or  servants,  then 
they  were  liable  to  appellee  in  damages, 
provided  he  was  not  also  negligent  in  the 
act  resulting  in  his  Injury.  If  such  be  tbe 
law,  then  we  tiilnk  the  case  was  fairly  sub- 
mitted to  the  jury,  unless  appellee's  own 
negligence  Is  shown  to  have  caused  or  con- 
tributed to  the  Injury.  It  Is  conceded  tbat 
the  stone  company  was  an  Independent  con- 
tractor, havliv  tbe  right  to  emi^y  Its  own 
help,  and  adopt  exclusively  Its  own  methods 
In  diring  tbe  work  contracted  for.  Nidtber 
it  nor  Its  servants  were  under  the  control 
of  tbe  lot  owners.  We  cannot  see  tbat  there 
was  any  privity  or  relation  between  the 
owners  and  the  employes  of  the  contractor. 
These  employ^  were  not  the  owners'  serv- 
ants, did  not  look  to  them  for  either  com- 
pensation, direction,  or  protection.  Nor  did 
the  owners  owe  them  any  duty,  save  to  re- 
frain from  purposely  or  knowingly  injuring 
them.  The  rule  that  the  master  is  liable 
to  the  tnjared  servant  (when  be  Is  liable) 
because  of  defective  appliances  furnished 
blm  Is  based  upon  the  idea  that  the  master 
owes  the  duty  In  conscience  to  the  servant 
to  furnish  him  reasonably  ssfe  tools  and 
appliances  to  do  tbat  which  he  has  engaged 
blm  to  do.  But  In  this  case  the  relationship 
of  master  and  servant  does  not  attach,  and 
therefore  the  reason  of  the  rule  cannot  ap- 
ply. It  is  not  enough  to  show  tbat  tbe 
employ^  engaged  upon  another's  premises 
Is  Injured.  It  must  be  shown  In  addition 
that  he  was  Injured  in  tbe  course  of  bis  em- 
ployment, not  by  reason  of  bis  oWn  or  his 
fellow  servants',  but  by  reason  of  his  mas- 
ter's, negligence,  and  that  master  In  this 
case  the  owner;  that  the  master  has  neg- 
lected to  do  something  necessary  which  the 
relation  of  the  parties  made  it  his  duty  to 
do,  tbe  said  neglect  resulting  In  the  Injury 
complained  of.  Tbe  owners  In  this  case  had 
not  engaged  to  furnish  tbe  appliance  used, 
and  In  tbe  use  of  which  the  injury  occur- 
red. They  were  under  no  obligation  to  fur- 
nish any  appliance.  The  workman  had  no 
right  to  look  to  them  to  furnish  It,  and  could 
not  have  relied  upon  any  supposition  that 
they  would  do  so  or  tbat  any  furnished  was 
Impliedly  guarantied  to  be  a  reasonably  safe 
or  fit  one.  Here  the  owner  could  neither 
direct  the  injured  employe  what  to  do  or 
what  not  to  do,  and,  if  tbe  owners  had  at- 
tempted to  prevent  his  doing  what  his  fore- 
man directed,  the  latter's  orders  alone  would 
have  been  the  employe's  authority.  Certain- 
ty tbe  doctrine  of  respondeat  aupeilor  baa 


never  been  carried  so  far.  If  A.  loans  B. 
a  defective  piece  of  machinery  with  knowl- 
edge of  tbe  defect  (a  dtfect  of  which  B. 
could  learn  by  reasonabte  diligence),  and  if 
B.  employ  (X  to  operate  the  machine,  resnlt- 
Ibg,  without  a'B  fault,  in  his  injury  by  rea- 
son of  the  defect,  whOk  under  tbe  recognized 
principles  of  law  governing  sucb  cases,  la 
liable  to  a  for  his  damages?  B.  is  the 
(mly  one  under  a  du^  to  furnish,  and  the 
one  who  did  furnish,  the  implement,  and  it 
matters  not  whether  It  was  bis  or  another's. 
He  engaged  to  bis  swvant  tbat  It  was  fit 
for  the  use  to  which  it  was  to  be  put,  and 
the  servant  had  tbe  right  to  look  to  him. 
and  him  mly,  to  make  good  that  obligation. 
So  here,  even  If  fhe  lift  was  used  by  the 
stone  company's  servants  with  tbe  knowl- 
edge and  consent  of  appellant^s  servants, 
tbe  privity  and  corresponding  legal  obliga- 
tions of  muter  and  servant  did  not  exist 
between  tbe  owners  of  tbe  building  and  tbe 
contractor's  servants,  but  between  tbe  con- 
tractor and  Us  employes  alone.  These  prin- 
ciples are  supported  by  the  following:  King 
V.  Railroad  Co.,  66  N.  Y.  181.  23  Am.  Rep. 
87;  Carter  v.  Berlin  Mills  Co.,  58  N.  H.  .52. 
42  Am.  Rep.  672;  Railway  Co.  v.  Farver. 
Ill  Ind.  196^  12  N.  E.  296,  60  Am.  Bep.  GOG; 
Oorbam  v.  Gross,  125  Mass.  232,  28  Am. 
Rep.  224;  Engel  v.  Eureka  Club  (N.  Y.  App.) 
82  N.  B.  1062,  33  Am.  St.  Rep.  692;  HtlUard 
V.  Richardson,  3  Gray,  849;    Robinson  v. 
Webb,  11  Bush,  474;   Bailey,  Mast  Uab. 
p.  467.    There   was  conflict  of  evidence 
whether  the  lift  was  loaded  on  this  occasion 
with  ashes  or  sand,  but  the  preponderance 
of  evidence  and  probability  seems  to  be  that 
It  was  sand.   If  sand,  then  the  lift  was  sub- 
jected to  about  twice  tbe  weight  for  which 
it  was  designed  to  be  used  when  appellee 
undertook  to  release  the  lift  from  its  ol>- 
structlon.   This  obstruction  was  caused  sole- 
ly by  the  improper  and  careless  loading  of 
the  lift  by  appellee's  fellow  workmen.  The 
prudent  and  safe  manner  to  have  relieved 
the  difficulty  was  simply  to  have  hailed  the 
workman  below  having  charge  of  the  winch, 
a  distance  of  some  12  or  15  feet,  and  directed 
him  to  lower  tbe  Mft  and  readjust  tbe  cans. 
To  add  bis  own  weight  of  some  160  pounds 
to  the  already  heavily  loaded  elevator,  not 
designed  nor  used  for  great  weights,  or  to 
transport  passengers,  was  a  voluntary  and 
unnecessary  assumption  by  the  workman  of 
a  risk  which  he  had  no  right  to  assume  was 
required  by  his  employment    Having  elect- 
ed for  his  own  or  fellow  workman's  con- 
venience to  assume  an  unnecessary  risk  by 
subjecting  the  lift  to  an  extraordipary  and 
unusual  use,  the  result  of  the  accident  must 
be  attributed  to  bis  own,  and  not  tbe  mas- 
ter's, negligence.    Bailey,  Pers.  InJ.  §§  142, 
524;  Pelch  v.  Allen,  93  Mass.  572;  Jayne  v. 
Coal  Co.  (Mich.)  65  N.  W.  971.  Ordinarily, 
tbe  question  whether  the  injury  was  caused 
solely  by  the  defendant's  negligence,  or  was 
contributed  to  by  plaintiff,  should  be  left  to 
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the  jury;  bat,  -wliwe  there  Ib  no  conflict  of 
evidence  u  to  tbe  manner  of  tbe  injury,  and 
when  the  facts  show  anmlstskaUy  that  tbe 
injaiy  resulted  from  an  act  of  tbe  idalntlfr, 
which  fn  law  is  In  Itself  negligence,  the  court 
should  not  submit  the  qnestlcn  to  ttM  jury. 
For  the  reasons  Indicated,  the  peremiftoiy  In* 
strnctlon  aslced  by  tbe  appellants  should  have 
been  given.  Judgment  rerersed,  and  cause 
remanded,  with  dlrectliHis  to  set  aside  the 
Judgment  ai^  rerdlct,  and  grant  appellant  a 
neir  trial  under  proceedings  not  inconsistent 
herewith. 

UcARTHUB  et  al.  t.  PRESTON  at  al.t 

(Ooort  of  AppMls  of  Kentucky*  March  Ift, 

1901.) 

BQUITT-^CHBS-DBLAT  IN  BNFORGINO 

UORTGAQE. 

Where,  prior  to  the  execation  of  a  mort- 
gage, tbe  mortgagor's  attorney  had,  in  Tiolatlon 
of  bis  tmBt,  taken  to  himself  the  title  to  the 
mortRftged  land  which  he  held  tor  the  mort- 
gagor, the  cbaacelior  will  not,  after  the  lapse 
of  40  years,  during  all  of  which  time  the  at- 
torney and  his  hemi  have  been  In  possession, 
enforce  the  mortgase  as  against  the  heirs,  the 
claim  being  a  stale  one,  and  no  adeQuate  ex- 
caso  being  ^ven  for  the  delay  in  bringing 
suit,  the  iwtition  failing  to  allege  when  or  to 
what  extent  the  mortgagee  sustained  any  loss 
hj  reason  of  the  transaction  on  acconnt  of 
which  the  mortgage  was  executed  to  Indemnify 
him. 

Appeal  from  circuit  court,  Bath  county. 

"Not  to  be  offlctally  reported." 

Action  by  J,  M.  McArthur  and  others 
against  WickllCfe  Preston  and  others  to  en- 
force a  mortgage  lien.  Judgment  for  de- 
fendants, and  plalntiets  appeal.  Affirmed. 

Robert  Walker  Hnnn,  for  appdlanta. 
Thornton  &  Kerr,  for  appellees. 

HOBSON.  J.  This  action  In  equity  was 
filed  on  July  18,  1898,  by  J.  M.  McArthur, 
Samuel  T.  Miles,  Mary  Januette  Miles,  his 
wife,  and  Beu  Beall,  as  plalntlCTs.  a^ust 
Margaret  Davie,  George  M.  Darle,  WIckllffe 
Preston,  Carry  Thornton,  Robert  Thornton, 
William  Draper,  and  Susan  Draper,  defend- 
ants. It  was  alleged  In  the  petition  that  on 
May  5.  1860,  Ben  Duke  Beall,  the  father  of 
plaintiff  Ben  Beall  and  Mary  Jannette  Miles, 
In  consideration  that  tbe  plaintiff  McArthur 
might  thereafter  sustain  loss  by  having  to 
pay  the  amount  of  the  purchase  money  of 
land  purchased  by  Ben  Duke  Beall  of  Robert 
WIckllffe  as  agent  of  Ramsey's  heirs,  mort- 
gaged to  McArthur  by  deed  the  land  In  con- 
troversy for  the  purpose  of  securing  Mc- 
Arthur from  such  loss,  stipulating  that  if 
there  was  any  land  left  after  satisfying  the 
liability  to  McArthur  he  should  convey  it  to 
plaintiffs  Ben  Beall  and  Mary  Jannette  Miles. 
It  was  also  alleged  that  tbe  loss  to  McArthur 
fn  the  transactions  referred  to  was  never 
fixed  d^nitely  between  the  parties,  but  that 
it  would  amount  to  tbe  sum  of  (ICOOO,  In- 
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eluding  tbe  Interest  and  expenses  attendant 
upon  tbe  transaction.  It  was  further  alleged 
In  tbe  petition  that  Robert  WIckllffe  bad 
tak«i  posseoslon  of  this  land  a*  attorney  for 
Ben  D.  Beall  under  an  employment  mbde  in 
Novonber,  189%  but  had  caused  the  land  to 
be  craveyed  to  him  In  bis  own  rights  about 
the  year  18B4  In  violation  of  his  trust,  and 
that  be  had  alnce  held  the  land,  and  It  bad 
descended  from  lilm  to  his  children  and  heirs 
at  law,  among  whom  were  the  parties  named 
as  defendants.  All  tbe  heirs  at  law  of  Rob- 
ert  WIckllffe  were  not  made  defendants  to 
this  action.  The  petltlm  Is  on  its  face  an 
effort  to  foreclose  a  mortga^  made  in  1860 
on  land  to  which  Robert  WIckllffe  tbra  had 
the  legal  title,  and  of  which  be  and  those 
claiming  under  blm  had  thai  and  have  since 
had  possession.  The  court  below  dismissed 
tbe  action,  and  tbe  jdaintlffs  have  ^tpealed. 

It  Is  necessary  to  eonatder  but  one  rea- 
son for  sustaining  the  chanceUw's  Judgment 
The  claim  Is  stale.  The  title  to  tbla  land 
was  litigated  and  determined  by  this  court 
In  Prestrai  v.  Beall  (Ey.)  19  8.  W.  175,  and 
this  action  Is  only  an  effort  to  try  again  tbe 
title  to  tbe  land  which  was  tb«e  determined 
adversely  to  appellants  1^  means  of  this  old 
mortgage  executed  in  tbe  year  1880l  ^wak- 
ing of  a  case  not  so  strong  as  tiiia,  in  Badger 
V.  Badger,  2  Wall.  94, 17  I*  Ed.  888.  the  court 
said:  "In  8U<±  cases  courts  of  equity,  act- 
ing upon  tfa^r  own  Inherent  doctrine  of  dis- 
couraging tos  tbe  peace  of  society  antiquated 
demands,  refuse  to  Interfere  where  there  has 
been  gross  laches  in  prosecuting  the  claim, 
(MT  a  long  acquiescence  in  the  assertion  of  ad- 
verve  rights.  Long  acquiescence  and  laches 
by  parties  out  of  possession  are  productive 
of  much  hardship  and  Injustice  to  others, 
and  cannot  be  excused  but  by  showing  some 
actual  hindrance  or  impediment  caused  by 
the  fraud  or  concealment  of  tbe  partlea  In 
possession,  which  will  appeal  to  tbe  con- 
science of  the  cbancrilor.  Tbe  parly  who 
makes  such  an  appeal  should  set  forth  In  bis 
bill  Bpedflcally  what  were  the  lmj>edlmmto 
to  an  earlier  prosecution  of  his  claim;  bow 
he  came  to  be  so  long  Igunmnt  of  bis  rights, 
and  the  means  used  by  the  respondent  to 
fraudulently  keep  blm  In  Ignorance;  and  how 
and  when  he  first  came  to  a  knowledge  of  tbe 
matters  alleged  In  his  bill;  otherwise,  tbe 
chancellor  may  Justly  refuse  to  consider  his 
case  on  his  own  showing,  without  inquiring 
whether  there  is  a  demurrer  or  formal  plea 
of  the  statute  of  limitations  contained  In  the 
answer."  The  sune  principles  were  an- 
nounced by  this  court  In  Mltobell  v.  Berry, 
68  Ky.  610;  Farrow  v.  Farrow,  46  Ky.  482; 
Helm's  BK'r  v.  Rogers,  81  Ky.  568. 

It  will  be  observed  that  the  petition  falls 
to  allege  when  McArthur  mstalned  any  loss 
by  reascm  of  the  payment  ot  tbe  purchase 
mon^  referred  to,  or  what  amount  he  paid. 
No  adequate  excuse  is  givra  for  tbe  long  de- 
lay in  bringing  suit  upon  the  mortgage  exe- 
cuted nearly  40  years  before  the  petition  was 
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fltedi  and  It  It  apparent  trom  the  petition  fliat 
dnfliw  all  this  time  the  land  was  held  by 
WlekUffe  and  those,  clalmlnc  under  blm. 
Ube  efaenceUor  -will  not  aid  thoae  vbo  bare 
slept  upoa  tbdr  rights  nntU  death  has  dosed 
In  etKual  silence. the -mouth  ot  the  adveraaiT; 
and  a  great  lapse  of  ttane  has  rendered  the 
Ourta  difileuit  of  proof  by  those  who  have 
sHcceeded  him  In  Interest.  Judpaent  a£- 
llnned. 

aRSAB.  J.,  not  sltUng. 


OREKSHAW  CBGNSHAW.t 
(ObUTt  of  Appeals  ot  Keittuckv.  March  19^ 
190L) 

ItABTNBB8HIP~-J0INT  FVBGHASa  OF  IjAXD— 
CONTRIBUTION— INTBRBST—UBN 
— HOHEBTBAD. 

1.  Whore  plahitur  and  defendant  jrarcbased 
land  jointly;  and  imniedia<lelr  divided  it,  in  an 

aotion  for  an  accounting  as  to  the  sums  ^  re- 
spectively paid  tbem,  and  for  contribution, 
if  iras  proper  to  allow  each  party  interest  on 
the  payments  made  by  Um  from  the  time  they 
were  made,  as  the-  rale  of  commercial  partner- 
sMps  not  to  allow  interest  on  advances  nude 
by  partners  does  not  apply. 

2.  A-B  there  were  two  tracts  of  land  purdiased 
ait  different  times,  it  wa«  error  to  give  plaintiff 
a  lien  on  defendant's  share  of  both  tracts  for 
the  entire  balance  found  dae  plaintiff  on  ac- 
couirt  of  the  overpayment  by  Mm  of  his  riiare 
of  the  pnrchaae  price  of  both  tracts,  as  the  two 
tranaactions  should  be  kept  separate,  and  plain- 
tiff given  a  lien  only  on  defendant  a  share  of 
each  tract  for  the  overpayment  by  plaintiff  of 
bis  share  ot  the  purchase  price  of  that  tract. 

S.  Defsttdant  was  entitled  to  a  homestead  in 
hie  share  of  the  tract  first  purchased  as  against 
the  amount  due  by  bim  on  account  of  the  see> 
ond  pnrcbRse. 

Appeal  from  circuit  court,  Metcalfe  county. 

"Not  to  be  officially  reported." 

Action  by  James  Q.  Crenshaw  against  Hen- 
ry A.  Crenshaw  for  an  accounting  and  Cor 
coDtrlbutlon.  Judgment  for  plalntllt  and  de- 
fendant appeals.  Reversed. 

Duff  A  Rlehardaon,  for  appellant.  W.  L. 
Porter,  for  ai^ltee. 

BXTRXAM,  J.  In  January,  1869,  appellant 
H.  A.  Chrenshaw,  and  the  appellee,  James  G. 
Oenah&w,  purchased  from  one  Edmund  Duff 
a  tract  at  238  acres  of  laud  In  Metcalfe  coun- 
ty at  the  price  of  $1,146.73,  for  wlilch  tb«y 
executed  their  Joint  note,  due  on  the  2l8t  day 
of  December,  1868^  bearing  Interest  from  date 
until  paid,  and  for  which  a  renewal  waa  exe- 
cuted on  the  19th  of  January,  1880,  tta  the 
balance  found  due  there<Hi,  then  amounting 
to  $681.60.  On  the  27th  day  of  January, 
1873,  the  sama  parties  purchased  from  one 
Franklin  a  tract  of  110  acres  of  land  at  the 
price  of  $634m!6,  of  which  amount  $286  was 
paid  In  cash,  aad  the  Joint  note  of  the  pur- 
chasers was  cacecnted  tor  Qie  balance,  $349.25, 
dna  two  years  atta  date,  and  bearing  inter- 
est from  date  until  paid.  This  note  was  aft- 
erwards asalgned  by  Franklin  to  the  execo- 
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tor  of  Edmund.  Duff.  After  their  ptucliaacu 
tfaa  lands  wok»  divided  betivem  the  paitieB*. 
each  taUng  possesalon  of  tbe  part  allotted  tor 
blm  in  the  dlTM<»L  On  tbe  lath  of  October.. 
lAM^  this  suit  was  Instituted  by  aHt^ee^  In^ 
which  tsB  alleged  that  he  had  paid  largely 
in-  excess  of  one-half  of  the  irarcbase  prlc«t 
of  the,  lands  so  bought,  and  that  there  atiU' 
remained  a  large-  amount  of  the  porcbaae* 
mon^  due  to  the  eucutor  of  Edmund  Duff; 
and  asked  Cor  an  accounthig  of  tbe  sums  re- 
^ectlvely  paid  by  the  defendant  and  himself,, 
and  for  a  contribution  of  the  amount  that  he- 
had  paid  thereon  in  ween  of  appellant;  that 
the  lands  be  equitably  divided,  and  tlmt  he 
should  be  given  a  Hen  upon  the  pwtion  al- 
lotted to  appcltaaot  fbr  tbe  mbbcu-  so  paid  by 
blm.  The  defendant  (appellant  here),  by  his 
answer,  d«nled  that  appellee  had  paid-  more 
than  his  prcqj^trtlon  of  the  purchase  money  on 
the  lands  so  boughtr  or  that  he  was  entitled 
to  subject  any  portloa  of  - the  land  which  fell 
to  him  in  the  dMsion  to  the  payment  of  sncb 
alleged  access.  The  case  was  referred  to  the 
master  commlsaloner,  and  a  great  deal  of 
erldmoe  taken  upon  Hie  .disputed  qnestlcHia 
of  fact.  In  his  report  he  found  that  ttiere 
remained  unpaid  on  the  1st  day  of  June,  1888^ 
after  giving  all  of  tiie  credtu  paid  both 
pialntlfl  and  defendant,  on  the  first  tract  of 
land,  $370.04;  and  that  at  the  same  date- 
there  remained  unpaid  on  the  110-acre  tract, 
bought  In  1883,  $140;  and  that  appellee  bad 
paid,  including  interest  calculated  up  to  the 
1st  day  of  June,  1898,  on  both  tracts  of  land, 
$826.84  In  excess  of  the  amount  paid  by  ap- 
pellant. Numerous  exceptions  were  filed  t» 
this  report,  chiefly  based  on  the  method 
adoiited  In  csAcnhitlng  the  Interest,  which 
were  overruled,  and  tbe  plaintiff  given  Judg- 
ment for  $413.17  against  sppeUant,  Iwing 
one-half  of  the  excess  in  payments  made  by 
him  on  their  Joint  purchases;  and  he  waa 
adjudged  a  Hen  upon  that  part  of  the  prop- 
erty set  apart  for  appellant,  and  tbe  master 
commissioner  was  directed  to  sell,  subject, 
however,  to  a  lien  In  tavor  of  DulTs  executor 
tw  the  bslsnce  dne  him  on  tbe  purchase 
money.  From  that  Judgment  this  appeal  Is 
prosecuted. 

It  is  first  Insisted'  t»  aiveDant  tbat  the 
Jndgmmt  Is  erroneous  in  that  it  allowed  In- 
terest on  the  several  payments  made  by  tbe 
parties  from  the  date  thereof,  it  b^g  in- 
sisted that  plaintiff  and  defendant  were  part- 
ners In  these  traiunctlona,  and  tbat  neither 
was  CTtltled  to  Interest  on  money  advanced 
by  him  and  used  in  the  partnership  business, 
without  express  agreement  on  the  part  of 
the  otha  party  to  pay  Interest  This  un- 
doubtedly is  a  w^-settled  rule  when  applied 
to  commercial  partserriilpg,  but  has  no  appli- 
cation to  this  case.  While  tbe  purchase  of 
the  lands  was  Jdnt  they  were  immediately 
dlTlued,  and  each  party  separately  controlled 
and  farmed  the  portion  idlotted  to  him.  and 
the  method  of  calculating  interest  adopted 
by  the  trial  court  seenoa  unobjectlenabte. 
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Anodier  graimd  ot  oowplaliiit  is  that  fbe 
Jodgnoit  appealed  from  subjects  the  land 
pncbased  In  1868  for  tbe  balance  found- doe 
aipdlee  for  excess  of  paymenta  made  by  him 
on  the  tract  <tf  110  acres  purchased  in  1883, 
and  that  the  land  purchased  In  1883  was  like- 
vise  bound  for  the  balance  of  the  debt  due 
on  the:  land  puechased  In  1869;  In  other 
irords,  appellee  Is  glvra  a  lien  upon  both 
tia£tB  of  land  for  the  a^greeate  amount  of 
the  balance  found  due  him  on  both  tracts, 
witheot  regard  to  how  this  balance  origin- 
ated. The  evidence  shows  that  these  were 
distinct  and  separate  transactions,  and  the 
only  U«D  apptflee  haa  upon  the  land  par- 
cbased  In  I8681  ia  for  the  balance  foond  due 
bin  on  that  transaction.  In  tbe  same  way 
he  is  entitled  to  a  Uen  on  the  land  purchased 
In  1S8S  for  the  balance  found  due  him  on 
that  purchasfr  as  against  appellee^  and  appe- 
lant Is  entitled  to  a  homestead  ta  the  tract 
purchased  in  1868  as  apUnst  balance  due  us^ 
pefiee  ap«  Hie  purchase  of  110  acres  made 
In  18SB.  We  pwcelve  no  othw  error  in  tbe 
record,  and  for  this  reason  aluie  the  Judg- 
ment la  revOTBedk  and  the  cause  remanded 
for  proceedings  consistent  with  this  opinion 


SABEL  et  al.  T.  PT^NTERS'  NAT.  BANK 

OF  richmo:nd,  va.i 

(Ooort  of  Appeals  of  Kentuckf.   March  IS, 
1901.) 

ATTACHMENT-^ROPBRTT  IN  POSSESSION  OF 
PLBOOSBMX)NSTRU0TrVB  POSSBSSION— 
DBLIVEBY  OF  HILL  OF  Z<AI»Na. 
Property  In  possession  of  a  pledgee  cannot 
be  leried  on  under  attachment  for  the  pledgor's 
debts,  and  therefore,  where  a  bank  discounted 
■  draft  for  tbe  price  of  goods,  to  which  a  bill 
of  lading  for  tbe  goods  was  attached,  the  goods, 
BDOs  tbe  refusal  of  the  consignees  to  receive 
tnem.  could  not  be  levied  on  under  attachments 
in  Qkvm  of  the  consignor's  creditors,  bein^'  in 
the  coDStructive  possession  of  the  bank  as 
pledgee,  and  so  snch  attaching  creditors  cannot 
require  the  bank  to  look  to  other  property  upon 
nmvh  it  has  a  lien  for  tb»  payment  of  its  debt 

Appeal  from  drcolt  court,  Jeff&rson  coun- 
ty, chancery  dlrlslon. 

"To  be  ofadaJIy  reported." 

Action  by  M.  Sabel  A  Sons  agninst  Chalk- 
ley  &.  Go.  Judgment  snstalning  claim  of  the 
Planters'  National  Bank  of  Richmond,  Va., 
to  attached  property,  and  plaintiffs  appeal. 
Affirmed. 

Alflred  Selllgman,  for  an>eUantii,  Arthur 
11.  Bntledge,  for  apptilee. 

aOBSON.  J.  a  D.  Chalkley  &  Co.,  who 
are  merchants  at  Ricbmond.  Va.,  received  an 
wder  from  h,  Marx  &  Bro.,  merchants  at 
LonlarlUe,  Ky^  for  10  bales  of  dry  hides. 
CauUfcley  &  Oa  shipped  the  UdM  to  Louis- 
TlUe,  and  took  a  Mil  of  lading  coaslKnlng  the 
bides  to  their  own  order.  Th^  then  drew  a. 
draft  on  Marx  &  Bro.  for  $1,739.66,  the 


'  R«port«d  br  Edward  W.  Hiaw,  Biiq.,  of  tbe 
Frankfort  bar,  and  formerly  atat*  reportor. 


amonnt  for  whleb  the  Udes  weie  mM^  andi 
sold  the  draft  to  the  appeUee,  i^  Flontertf 
National  Bank  of  Virginia,  with  the  bill  of. 
lading  attached.  At  the  foot  of  the  bUl  of 
lading  was  this  Indorsement:  "U  Marx  Sl. 
Bro.  to  be  notified."  The  bank  forwardedt 
the  draft,  with  tbe  Ull  of  lading  attached,  to* 
its  correspondent  at  ZiOnlsTille  tor  collection 
oa  Its  own  account,  haTlng  paid  Chalkley  & 
Oo.  the  amount  at  it,  less  the  discount. 
When  the  hides  reached  LouiSTille,  Marx  St. 
Bro.  refused  to  rec^ve  them  on  tiie  ground 
that  they  did  not  come  np  to  the  sample;  and) 
while  the  hides  were  lying  in  the  railroad 
depot  they  were  attached  by  M.  Saiiel  A- 
Sons  for  a  debt  due  them  by  Obalklcy  A  Co. 
as  the  property  of  Chalkley  &  Co.  The  bank 
Intervened  in  the  suit,  setting  np  the  forego- 
ing facts^  and  claiming  the  bides.  It  waa 
shown  by  tbe  evidence  that  Chalkley  &  Co. 
were  customers  of  tbe  bank,,  and  ^podtedl 
with  them;  Aat  tbe  amonnt  paid  Cor  the; 
draft  was  ccedlted  to  their  account.  attd> 
checked,  out.  by  thm  soon  tbereaf  tei;  bat  It. 
also  appeared  that  they  deposited  other  mon- 
ey with  the  bank  from  time  to  time,  an* 
when  the  proof  was  taken  had  a  balance  ta 
their  credit  as  large  as  the  amount  of  the- 
draft  The  court  below  adjudged  the  hides- 
to  the  bonk,  and  it  Is  Insisted  by  appellants 
that  this  was  error,  tor  the  reason  that  the 
bank  bad  only  a  lien  on  the  hides  to  secure 
the  amount  due,  and  that,  having,  in  its  hands 
(Hther  funds  of  Chalkley  A  Oo.  sufficient  to. 
cover  the  amotmt  of  the  draft,  tt  should,  as 
between  it  and  the  attaching  creditor  in  this 
state,  who  bad  a  lien  only  on  the  hides,  be. 
compelled  to  look  first  to  the  funds  already 
in  Its  hands  to  protect  itself.  In  other  words. 
It  is  insisted  that  the  doctrine  should  be  ap- 
plied that  a  creditor  having  a  lien  on  two 
fundSt  one  of  which  is  covered  by  a  Junior 
lien,  will  be  requlkred  to  exhaust  as  against 
the  junior  llenholder  the  fund  not  covered 
by  his  lien  before  resorting  to  the  otiier  fund. 
On  tbe  other  hand,  it  Is  Insisted  fior  the- 
bank  that  it  has  legal  rights  to  which  this> 
equitable  doctrine  does  not  apply.  The  ques- 
tion Is  not  without  difficulty,  and  its  proper 
solution  depends  upon  tbe  rights  acquired  by 
the  bank  under  its  contract  and  by  appellants* 
under  their  attachment  In  Petitt  v.  Banic,. 
G7  Ky.  3S8,  tbls  court,  after  showing  that 
actual  or  constructive  possession  of  the  prop- 
erty pledged  is  esBentlal  to  the  existence  of-  a 
pledge,  said,  In  a  case  swnewhat  similar  to- 
this:  "But,  to  constitute  a  valid  lien  by  tk- 
pledge  of  property,  it  Is  not  necessary  that 
the  legal  title  should  be  transferred,  as  in 
the  case  of  a  mortgage;  on  the  contrary,  the 
title  generally  remains  in  the  pledgor.  2 
Pars.  Cont  p.  113.  The  question  Is  not  there- 
fore, whether  the  deposit  of  tbe  bills  of  lad- 
ing was  effectual  to  pass  the  legal  title  to- 
the  cotton,  but  whether  it  waa  a  cousb-uctive 
CT  symbolic  delivery  of  the  cotton.  By  the 
law  merchant  bills  of  lading  are.  to  a  cer- 
tain extent,  treated  as  negotiable  instru* 
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ments.  In  the  hands  of  the  orifflnal  owner 
they  generally  represent  bis  title  to  the  prop- 
erty, at  least  untU  tt  comes  to  the  possession 
ct  the  consignee;  and  under  certain  dream- 
stances  the  owner  may,  by  bis  mere  Indorse- 
ment of  a  bill  of  la^og,  pass  to  a  purdiasw 
the  absolute  property  for  which  It  Is  glTcn." 
This  case  was  followed  In  Douglas  t.  Bank, 
86  Ky.  176,  6  S.  W.  420,  where  the  validity 
of  a  pledge  created  by  the  delivery  of  a  bill 
of  lading  was  upheld.  These  cases  are  In 
accord  with  the  current  of  authority.  See 
Ooleb.  Ooll.  Sec.  E!  379,  380;  Jones,  Liens  (2d 
Ed.)  824;  12  Am.  &  Eng.  Enc.  Law,  p.  243. 
The  evidence  does  not  show  that  the  bank 
bought  the  hides.  It  simply  took  the  bill  of 
lading  to  secure  the  draft  to  which  it  was 
attached.  The  only  Interest  the  bank  had  In 
the  matter  was  the  payment  of  the  draft 
and  to  secure  it  In  this  the  10  bales  of  hides 
were  pledged,  and  symbolically  delivered  to 
It  by  the  delivery  of  the  bill  of  lading.  The 
hides  did  not  sell  for  enough  to  pay  the 
draft  It  remains,  therefore,  to  determine 
what  rights,  If  any,  appellants  acquired  In 
the  hides  by  the  levy  of  their  attachment  In 
Drake,  Attachm.  S  245,  the  rule  la  thus  stated: 
"A  fundamental  principle  Is  that  an  attach- 
ing creditor  can  acquire  no  greater  right  In 
attached  property  than  the  defendant  has  at 
the  time  of  the  attachment.  If,  therefore, 
the  property  be  In  such  a  situation  that  the 
defendant  has  lost  his  power  over  It  or  has 
not  yet  acquired  such  Interest  In  or  power 
over  It  as  to  permit  him  to  dispose  of  it  ad- 
versely to  others.  It  cannot  be  attached  for 
bis  debt.  Thus  a  chattel  pawned  •  *  • 
Is  not  attachable  in  an  action  against  the 
pawnor."  To  same  effect,  see  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  231.  This  rule  was  re- 
cently followed  by  this  court  In  Newman  v. 
Mantle,  58  S.  W.  783.  Under  these  authori- 
ties, the  hides,  being  In  the  conatmctlve  pos- 
session of  the  bank  as  pledgee,  could  not  be 
levied  upon  under  the  attachment  of  appel- 
lees. They  therefore  acquired,  by  their  at- 
tachment no  valid  Hen  upon  the  property; 
and  it  was  properly  restored  to  the  pledgee, 
from  whom  It  had  been  wrongfully  taken. 
Under  facts  substantially  similar  to  those 
before  us,  the  same  question  was  recently  de- 
termined by  the  supreme  court  of  West  Vir- 
ginia In  Nelll  V.  Produce  Co.,  23  S.  E.  702, 
and  by  the  supreme  court  of  Missouri  In 
Scharfl  v.  Meyer,  34  S.  W.  858;  and  In  both 
cases  the  superior  right  of  the  bank  was  up- 
held. We  have  been  referred  to  no  contrary 
authority  on  the  precise  question,  and  this 
ruling  seems  to  us  both  sound  and  reason- 
able. A  large  part  of  the  commercial  busi- 
ness of  the  country  is  now  done  by  means 
of  bills  of  lading  attached  to  drafts,  as  in 
this  case;  and.  If  the  purchaser  of  such  pa- 
per must  take  it  subject  to  attachments,  ex- 
ecutions, or  the  like,  against  the  original 
owner,  the  value  of  such  paper  for  com- 
mercial purposes  would  be  entirely  destroyed. 
Am  the  hides  did  not  sell  for  enousb  to  pa; 


tbe  draft,  and  there  was  no  gamtshmmt  of 
the  pledgee,  the  right  to  reach  by  garnish- 
ment any  balance  of  the  proceeds  of  the  sale 
of  the  property  after  the  payment  of  the  debt 
la  not  presented.  Judgment  affirmed. 


JACESON-VANARSDALL  DISTILLCNG 

00.  V.  MOORKi 
(Court  of  Appeals  of  Kentocky.  March  IR, 
1901.) 

PLEADING— VARIANCE— HARMLESS  ERROR  IN 
ADMITTING  EVIDBNCE— INCOMPETENT  EVI- 
DENCE BROUGHT  OUT  BY  APPELLANT  ON 
CROSS-EXAMINATION. 

1.  Where  plaintiff  Bought  to  recover  the  price 
of  whisky  barrels  alleged  to  have  been  sold  to 
defendant  distilling  company  In  July,  1S91,  and 
the  evidence  showed  a  contract  by  which  plain- 
tiff was  to  famish  lurrels  to  defendant  for  use 
daring  the  seasMi  of  18&1,  and  that  defendant 
continued  to  make  whisky  during  the  month 
of  July,  1891,  during  wtiica  the  barrels  for  the 
price  of  which  plaintiff  sued  were  fariushed, 
there  was  not  a  material  variance. 

2.  like  error  in  permitting  a  witneas  to  atate 
that  she  thought  that  a  wagon  loaded  with 
barrels  was  going  to  defendant's  di&tiUery  was 
harmless,  as  the  jury  could  not  have  given  any 
weight  to  the  statement;  it  appearing  from 
the  cross-examination  of  the  witness  that  she 
had  no  personal  knowledge  as  to  the  matter. 

3.  The  court  having  rejected  an  account  hook 
offered  by  plaintiff  as  evidence,  defendant  can- 
not complain  of  evidence  as  to  what  the  book 
contained  which  he  brought  out  upon  the  crosv- 
examination  of  plaintiff  as  a  witness. 

Appeal  from  circuit  court,  Mereer  coonty. 

"Not  to  be  offlclally  reported." 

Action  D.  L.  Moore,  BorrlTing  partner, 
agalnat  the  JaiAnm-Vanarsdall  Dlstlllhag 
Com^ny,  to  recover  the  price  of  goods  sold 
to  defendant  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Thompson  &  Wilson,  for  appellant  W.  a 

Bell,  for  appellee. 

PATNTER.  C  J.  This  action  was  institut- 
ed by  the  appellee  against  tne  appellant,  and 
in  tlie  petition  it  Is  averred  that  during  the 
month  of  July,  1891,  the  defendant  purchas- 
ed, under  contract,  from  the  firm  of  H.  Paller 
&  Co.,  of  which  firm  the  appellee  Is  the  sur- 
viving member,  140  whlsl^  barrels,  at  the 
price  of  ?2.20  each,  aggregating  the  sum  of 
$308,  which  were  delivered  on  the  promise 
and  agreement  by  defendant  to  pay  the  firm 
the  price  stated  on  August  1,  1801.  The  an- 
swer denies  that  In  the  month  of  July,  1801, 
or  afterwards.  It  purchased  or  received  under 
contract  or  otherwise  from  the  plaintiff  140 
whisky  barrels,  or  other  barrels,  at  the  price 
of  $2.20  per  barrel,  or  at  any  other  price;  but 
It  Is  also  averred  that  prior  to  July  1,  1801, 
It  purchased  and  received  from  Paller  &  Co.  a 
certain  number  of  whisky  barrels.  Including 
the  140,  the  price  of  which  is  here  in  ques- 
tion; that  on  July  1.  1801,  It  had  a  full  and 
complete  settlement  with  H.  Paller  &  Oo., 
which  settlement  included  the  140  barrels; 
that  on  that  day  It  executed  Its  note  for  $528 


iReixn-ted  br  Edward  W.  HInaa,  Esq.,  oC  O* 
Frankfort  bsr,  and  fgrsMrljr  stats  rcikircsr. 

Digitized  by  Google 


Ark.) 


MABEK  T.  INOLE. 


369 


Id  foil  aatMactlon  of  the  iffice  of  the  barreU 
which  had  been  deliTered.  It  was  farther 
averred  that  the  coDttact  under  which  the 
barrels  were  delivered  warn  made  in  the  month 
of  February,  18&1. 

Ooonael  fbr  anpellaut  uisea  for  revorsal, 
flnt,  that  there  waa  no  evidence  that  there 
was  a  contract  to  fumlih  bafteli  In  July, 
1891.  We  nnderstand  the  contention  of  coun- 
•d  to  be  that,  where  a  plaintiff  dedarea  tip> 
<Hi  a  contract,  be  must  prove  it  as  alleged. 
It  is  true  that  this  most  be  anbstantlally 
done.  It  Is  averred  In  the  answer  that  the 
tdainUff  and  defendant  made  a  contract  In 
FdKnary,  1891,  by  which  the  plaintiff  waa 
to  furnish  the  defendant  whisky  barrels  at 
the  price  stated.  The  testimony  shows  that 
the  plaintiff  had  a  contract  with  the  defoid- 
snt  by  which  he  was  to  furnish  appellaot 
wtiisky  barr^s  tot  use  during  the  season  of 
1S»1.  and  the  evidence  shows  that  It  con- 
tinued to  make  whisky  during  the  month  of 
July,  18&1.  The  answer  admits  that  the  bar- 
rels delivered  to  it  were  under  the  contract 
between  the  parties,  and  the  only  issue,  un- 
der the  pleadings.  Is  aa  to  whether  they  had 
been  delivered  prior  to  July  1, 18B1,  or  during 
that  month.  The  answer  sImpUfled  the  ques- 
tion at  issue.  The  evidence  offered  by  plain- 
tiff did  not  tend  to  support  a  cause  of  action 
other  than  that  alleged  In  the  petition.  The 
jury  heard  the  testimony  as  to  whether  tbe 
barrels  were  delivered  In  July,  and  it  neces- 
sarily found  that  they  were,  or  a  verdict 
would  have  been  returned  for  the  defend- 
ant The  instructions  which  the  court  gave 
tbe  Jury  properly  submitted  to  It  the  gue»- 
tion  for  Its  determination,  and  we  do  not 
think  its  finding  can  be  said  to  be  palpably 
againsi  the  weight  of  the  evidence. 

Tbe  Arm  of  H.  Failer  &  Co.  used  a  wagon 
with  a  large  bed  tor  the  purpose  of  hauling 
barrels  to  the  appellee.  On  the  trial  of  tbe 
case  Mrs.  Paller  was  permitted  to  state  that 
stte  saw  the  wagon,  loaded  with  barrels, 
passing  from  the  shop  towards  the  turnpike 
running  to  Harrodsburg,  and  she  thought 
th^  were  going  to  Vanarsdall's  distillery. 
It  Is  urged  that  the  court  erred  In  allowing 
ber  to  state  that  she  thought  they  were  going 
to  Vanarsdall's  distillery.  On  cross-eum- 
Ination  the  witness  said  she  did  not  know 
where  the  wagon  went,  nor  did  she  know  of 
tlie  barrels  being  delivered  to  the  defendant. 
Tbe  statement  of  tbe  witness  as  to  what  she 
thought  did  not  tend  to  show  that  the  bar- 
rels were  delivered,  and,  while  it  was  error 
to  permit  ber  to  make  that  statement,  still 
it  was  not  prejudicial  to  the  defendant.  Be- 
sides, her  cross-examination  showed  that  she 
had  no  personal  knowledge  as  to  where  the 
vagon  went,  or  whether  tbe  barrels  bad  been 
delivered  to  defendant;  hence  the  Jury  could 
not  have  given  any  weight  to  the  ezin^stion 
of  her  thought.  Many  errors  occur  on  the 
trial  of  cases  which  do  not  prejudice  the  sub> 
•tantial  rights  of  the  par^  against  whom 
they  are  committed. 
61  S.W.— 24 


It  la  nived  that  tbe  court  erred  in  admit- 
ting a  certain  account  book  aa  evidence,  coO' 
taining  a  charge  of  the  140  bairehi  to  the  de- 
fendant in  July.  18M.  D.  L.  Moore,  surviv- 
ing partner,  was  Introduced  as  a  witness  for 
himself,  and  testified  that  he  had  searched 
for  the  books  of  the  firm,  but  stated  that  he 
had  only  one  which  contained  the  account  of 
barrels  delivered  to  the  defendant,  and  of- 
fered It  In  evidence, 'and  tbe  court  udnded 
It  On  crosa-examination  the  defoidant  ask- 
ed tbe  witness  to  point  out  the  Items  show- 
ing the  charges  against  it  for  tbe  d^rery  of 
the  barrels,  including  those  In  suit  Tbe 
question  as  to  what  the  books  showed  was 
brought  out  by  defoidant  on  cross-examina- 
tion, and  it  cannot  now  be  heard  to  com- 
plain. 

.  Then  were  no  errors  which  occurred  du^ 
lug  the  trial  prejudicial  to  tbe  rlghta  of  tbe 
appellant,  and  as  a  pn^ierly  instructed  Jury 
has  returned  a  Terdict  against  it  and  whldi 
is  not  paliMtbly  against  the  weight  of  the 
evidence,  we  must  affirm  tbe  Judgmenl; 
which  Is  accordingly  dona. 


BfARBE  V.  INOUD  at  bL 
(Supreme  Oonrt  of  AAansas.   Hareh  2,  1901.) 

PRINCIPAL     AND      SURKTT  —  OONTRACTORI 
BOND— ALTERATION— DISCHAROE  OF 
SURETY— PAYUBNT  BEFORB  DUB. 

1.  Where  plaintiff  made  the  last  payment  to 
a  contractor  for  erecting  a  house  one  day  be- 
fore the  day  stipulated  therefor  in  the  contract, 
there  was  do  alteratim  of  the  contract  which 
would  release  the  sureties  on  the  contractor's 
bond  from  liability  on  a  claim  for  a  mechaolc's 
lien. 

2.  Where  a  building  contract  provided  for 
payment  where  no  notice  of  lien  bad  been 
served  on  the  proprietor,  or  the  contractor 
showed,  if  required,  that  the  property  was  free 
from  liens  or  claims  for  work  or  material,  it 
being  optional  with  the  proprietor  to  pay  the 
contractor  while  there  were  claims  unpaid, 
such  payment  did  not  chance  the  contract, 
thereby  relearing  sureties  on  the  contractor's 
bond. 

Appeal  ttom  circuit  court;  Sebastian  coun- 
ty; Styles  T.  Rowe,  Jndge. 

Suit  by  Tony  Maree  against  A.  J.  Ingle  and  ' 
anoflier,  sureties  on  a  contractofa  bond. 
Fr<Hn  a  judgment  In  fkvor  of  defendants, 
plaintiff  appeals.  Reversed. 

Dewitt  Bros.,  contractors,  entered  into  a 
contract  with  appellant  by  which  they, 
agreed  to  furnish  all  material,  labw,  etc., 
and  build  a  cottage  for  appellant  In  Pt 
Smith,  Ark.,  for  the  sum  of  (1,000,  to  be  paid 
in  five  installments;  tbe  last  payment  of 
$333.34  to  be  paid  when  tbe  building  was 
completed,  and  after  the  expiration  of  10 
days  from  such  completion,  and  vrbm  the 
drawing  and  specifications  had  been  returned 
to  D.  C.  Wurts,  architect  The  contract  pro- 
vided that  the  building  was  to  be  completed 
on  or  befwe  June  30,  1808.  under  a  penalty 
of  IB  a  day  after  that  date  until  completed. 
It  also  provided.  In  eaxdi  ease  <tf  said  pi^ 
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ments,  that  do  notice  of  Uen  had  been  served 
OD  the  proprietor,  and  the  coDtractor  shall 
Bhow,  If  required,  at  the  time  of  making  any 
or  final  payment,  by  his  affidavit,  by  certifi- 
cate from  deA  of  record  office,  or  by  Hen 
releases  or  otherwise,  as  required  by  Hen 
law,  that  the  prop«^  Is  free  frmn  all  liens 
or  claims  against  the  premises  or  the  ssld 
contractor  for  work  or  materials  furnished 
OD  said  work.  Appellees  execated  their  bond 
to  appellant  In  the  snm  of  $1,000,  condi- 
tioned for  the  faithful  performance  of  said 
contract  by  Dewltt  Bros.  Dewltt  Bros,  con- 
structed the  cottage,  and  were  paid  the  con- 
tract price,  the  last  payment  being  made  on 
July  9,  1898.  Some  time  after  the  comple- 
tion of  the  cottage,  and  after  appelant  had 
paid  Dewltt  Bros,  the  $1,000,  the  Van  Bnren 
Lumber  Company  tiled  a  Hen  on  the  cottage 
for  lumber  and  other  material  furnished  by 
said  company  to  Dewltt  Bros.,  and  used  by 
them  in  the  construction  of  said  cottage, 
brought  suit  to  foreclose  the  Uen,  obtained  a 
decree,  and  were  proceeding  to  subject  the 
cottage  to  the  satisfaction  of  the  Hen, 
amounting,  with  costs,  to  $449.75,  when  ap- 
pellant, to  save  the  cottage  from  sale,  exe- 
cuted  a  stay  bond,  and  suspended  the  execu- 
tion of  the  decree.  He  thereupon  brought 
this  suit  against  the  appellees,  as  sureties 
on  said  bond,  for  said  sum  of  $449.47.  One 
of  the  defenses  set  up  by  appellees  was  that 
they  were  discharged  as  sureties  on  said 
bond  because  appellant  had  deviated  from 
the  contract  in  making  the  last  payment  to 
Dewltt  Bros,  before  It  was  due  and  payable 
by  the  terms  of  said  contract,  and  that  ap- 
pellees had  been  discharged  by  acts  of  appel- 
lant and  the  contractor  in  derogation  of  con- 
tract Another  defense  set  up  by  the  appel- 
lees was  that  appellant,  as  owner  of  the  cot- 
tage, had  paid  over  money  to  the  contractor 
before  all  laborers  and  mechanics  employed 
on  same  and  aU  material  famlsherB  had  been 
paid  fbr  work  done  or  material  furnished  in 
building  said  cottage,  as  required  by  section 
18,  Mechanic's  Lien  Law  (Acts  Leg.  189S,  p. 
22S).  Appellant  was  the  only  witness.  He 
testified  that  he  made  the  last  payment  on 
July  0.  1898,  which  was  Saturday;  that  prior 
to  that  date  he  had  advertised  In  the  Ft, 
Smith  News-Record  for  aU  persons  who  had 
biUs  for  labor  or  material  against  the  cot- 
tage to  present  them  to  him  by  July  0,  1898; 
that  on  Saturday.  July  9.  1896,  he  and  De- 
wltt Bros,  bad  a  settlement,  and  In  this  set- 
tlement appellant  assumed  the  payment  of 
certain  small  bills  that  had  been  presented 
to  him  in  answer  to  his  advertisement, 
amounting  to  the  sum  of  $140.45,  and  for 
the  balance  that  tibey  found  to  be  due  De- 
wltt Bros,  he  gave  his  check  In  the  sum  of 
$222.96;  that  at  the  time  they  were  making 
this  settiement  Dewltt  Bros,  told  appellant 
that  they  owed  the  Van  Buren  Lumber  Oom- 
pany  for  material  used  In  the  cottage  $90. 
and  that  when  appellant  paid  them  tliey 
would  go  oTW  and  pay  that  bill;  that  tta^ 


said  check  for  $222.95  is  dated  July  9.  189S, 
and  was  glvea  by  appellant  to  Dewltt  Bros, 
on  that  date  In  paymmt  of  balance  due  them 
under  the  contract  The  small  bll^  aggre- 
gating $140.45,  that  appellant  had  assumed 
to  pay,  were  paid  by  him  on  July  13,  1898. 
Apiwllant  testified  that  the  cottage  was  com- 
pleted on  June  ,80  or  July  1,  1888,— was  not 
positive  which  of  thMe  di^s  It  was,  but  that 
It  was  one  or  the  other.  Possession  was  de- 
Hvered  to  him  on  July  »,  1808.  At  the  close 
of  appellant* e  testimony,  tiie  court  stated  that 
ui>on  the  evidence  of  plaintiff,  showing  that 
he  had,  in  less  than  10  days  after  the  com- 
pletion of  t^e  bouse,  settied  with  Dewltt 
Bros.,  and  paid  them  the  full  amount  of  bal- 
ance due  onder  the  contract  Oem  certain  oat- 
standlng  bills,  which  he  agreed  to  pay),  de- 
fendants were  discharged  from  Hablll^,  and 
gave  a  peremptory  instruction  to  the  jorj 
to  retom  the  vwdlct  for  d^ndants. 

F.  W.  JamlKm,  for  appellant  Mechem  & 
Bryant,  tor  appellees. 

HUGHES,  J.  (after  stating  the  fhcts).  It 
Is  settied  In  this  court,  as  well  as  elsewhere, 
that  a  material  or  substantial  change  in  a 
c<Hitract  releases  sureties  In  a  bond  given 
to  secure  the  performance  of  the  contract 
O'Xeal  V.  KeUey,  65  Ark.  660,  47  S.  W.  400. 
In  Benjamin  r.  HillhLrd,  23  How.  166.  16  L. 
VA.  618,  It  la  said  In  reference  to  the  rdease 
of  sureties  by  alteration  of  a  contract  that 
"there  must  be  another  contract  substituted 
for  the  <»1glnal  contract,  or  some  alteration 
In  a  point  so  material  as.  In  effect,  to  make 
a  new  contract"  Was  there  an  alteration 
in  the  contract  in  the  case  at  bar?  The  .only 
deviation  from  it  was  that  the  pn^rletor 
paid  the  contractors  one  day  before  the  last 
payment  should  have  been  made,  according 
to  the  contract.  The  building  had  been  com- 
pleted, and  thoe  were  $388.34  due  to  be  paid 
on  the  contract  the  day  after  It  was  paid  to 
the  contractors.  Upon  settlement,  the  pro- 
prietor assumed  several  bills  for  materials 
that  had  not  been  paid,  amounting  to  $140.45: 
thus  leaving  a  balance  due  of  $192.89,  whlcU 
was  paid  to  the  contractors  while  there  was 
outstanding  the  unpaid  bill  of  $449.76  for 
materials  that  had  been  furnished  for  the 
erection  of  the  building,  for  which  the  ma- 
terial man  was  entitied  to  have  a  Uen  de- 
clared upon  the  buUdlng.  It  follows,  there- 
fore, that  the  sureties  were  injured  only  to 
the  otent  that  they  were  deprived  by  the 
premature  payment  of  the  $192.88  that  should 
have  been  paid  upon  the  lumber  bill  for 
$440.76.  This  amount  the  proprietor  should 
have  held  as  a  security  or  protection  pro 
tanto  to  them  against  llablUty  upon  their 
bond.  The  principle  Is  that  "when,  by  the 
act  of  the  creditor.  tb6  surety  has  been  de- 
prived of  the  benefit  of  a  fund  for  the  imy- 
ment  of  a  debt  and  a  contract  by  which  a 
snre^  Is  bound  la  not  changed,  he  Is  6nly 
discharged  to  the  extent  ttiat  be  Is  injured. 
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m8  In  sadi  cue  It  li  the  fact  that  he  Is  In- 
jured that  entitled  him  to  a  discharge."  Fos- 
ter T.  Gaston  (Ind.  Snp.)  28  N.  EL  10^;  Coch- 
nui  T.  Baker  (Or.)  56  Pac.  641;  Pickard  v. 
Shants  (Miss.)  12  South.  544.  There  was  no 
alterattcHi  of  the  contract  In  this  case.  This 
constructlOD  is  in  accord  with  reason  and 
Jnstice.  and  Is  supported  by  the  decisions. 

We  are  of  the  opinion  that  it  was  optional 
with  the  proprietor  to  pay  the  contractor 
while  there  were  ciaims  for  material  and  la- 
bor unpaid,  and  that  this  did  not  change  the 
contract.  "Nor  were  the  sureties  released 
by  the  fact  that  plalntifr  failed  to  retain 
money  to  pay  liens  that  might  he  filed,  al- 
though authorized  by  the  contract  to  do  so. 
One  of  the  purposes  of  the  bond  was  to  re- 
llerc  plaintur  from  looking  after  such 
dalms."  The  court  erred  In  iiutmcting  the 
jury  peremptorily  to  return  a  Terdict  for  the 
defendants.  The  Judgment  is  reversed,  and 
the  cause  Is  remanded  for  farther  proceed- 
ings not  Inconsistent  herewith. 


MOORB  T.  IRBT. 
Qnpreme  Oourt  of  Arkansas.   Feb.  23,  1901.) 

TAXATION— SAX.E—RKDKMPTION    BY  MINOR— 
RIGHT  TO  RBDBKM. 

1.  Where  the  state  acquires  land  at  a  tax 
waim.  irttile  Sand.  &  H.  Dig.  ||  4S86,  6615.  bd- 
thorisinc  a  minor  to  redeem  land  from  inch 
sale  within  two  years  after  attaining  his  ma- 
jority, is  in  force,  the  right  of  a  minor  to  re- 
deMn  cannot  ba  taken  away  by  a  snbseqaent 
act  «f  the  legislatare. 

2l  Sand.  ATH.  Dig.  a  46G6,  6615,  anthorbing 
a  minor  to  redeem  land  from  a  tax  sale  at  any 
time  within  two  years  after  attaining  his  msi- 
lorlty.  Is  not  limited  to  a  redemption  from  the 
•tate  before  the  latter  had  disposed  of  the  land, 
by  section  4641  as  amended  dt  act  of  March 
7.  1895,  such  section  only  provlaing  the  manner 
In  whidi  lands  sold  for  taxes  may  be  redeemed 
before  they  are  disposed  of  by  the  state.  ' 

Appeal  from  Desha  chancery  court  Wat- 
son district;  James  T.  Robinson,  Chancellor. 

Action  by  Matde  B.  Moore,  as  next  friend 
of  Stephen  W.  Irby,  against  Albert  Z.  Irby, 
to  redeem  certain  lands  sold  at  a  tax  sale. 
From  a  decree  in  favor  of  the  defendant, 
plaintiff  appeals.  Bevened. 

J.  W.  Dickinson,  for  appellant  F.  M. 
Sogers,  for  appellee. 

BUNN,  a  J.  This  is  a  petition  by  Ibe 
appellant,  as  next  friend  of  said  minor,  to 
the  Watson  district  of  the  Desha  chancery 
court  to  redeem  the  lands  therein  named 
{tendering  all  taxes,  penalties,  and  costs) 
from  a  forfeiture  for  the  nonpayment  of  l^e 
taxes  of  18S9,  and  sale  made  thereunder  to 
the  state,  and  to  remove  cloud  upon  title. 
Demurrer  was  Interposed  by  the  defendant 
Albert  Z.  Irby,  to  the  complaint  and  this  de- 
murrer was  sustained,  and,  on  failure  of 
plalntltC  to  plead  over  or  amend,  the  com- 
iflaint  was  dismissed  for  want  of  equity,  and 
the  plaintiff  appealed  to  tUs  court  Mia. 
Settle  Irby,  mother  of  aald  minor,  Stephen 


W.  Irby,  and  also  of  Annie  M.  Perklna  a 
daughter  by  another  huBliaud,  died  intestate 
on  the  21st  day  of  November,  18S1,  seised 
and  possessed  of  the  lands  In  controversy, 
and  leaving  surviving  her  the  said  dilldien 
as  her  only  heirs  at  law.  Annte  M.  Perkins 
died  taitestate  in  18&4,  not  having  arrived  at 
her  majority,  and  without  issue,  and  Stephen 
W.  Irby  became  the  sole  owner  of  said  lands 
by  inheritance  from  his  mother.  The  plain- 
tiff, Mattie  B.  Moore,  a  sister  of  Bettle  Irby. 
after  the  tatter's  death,  took  chaise  of  and 
reared  said  children,  both  then  of  tender 
years,  and  continued  to  pay  the  taxes  on  said 
lands  for  them  until  1889,  when,  for  want  of 
means,  she  vras  unable  to  do  so  f  nrtJier.  and 
thus  for  the  nonpayment  of  the  taxes  of  1889 
said  lands  were  forfeited  to  the  state,  and 
so  certified  by  the  clerk  of  aald  county.  The 
general  assembly  passed  an  act  which  was 
approved  on  the  14th  April,  1893,  wganizlng 
the  Red  Pork  levee  district,  and  therein 
donated  the  lands  In  the  district  which  had 
been  prevtously  forfeited  for  the  nonpayment 
of  taxes,  and  the  lauds  In  controversy  were 
Included  in  this  list  Subsequently  the  Red 
Fork  levee  board  sold  the  land  to  Albert  Z. 
Irby,  the  defendant  in  this  case,  and  it  is 
charged  In  the  complaint  that  he  is  the  unde 
of  Stephen  W.  Irby,  and  liad  full  knowledge 
of  all  the  facts,  and  that  the  lands  belong- 
ed to  his  nephew. 

The  only  question  In  the  case  Is  the  right 
of  the  minor  to  redeem  the  land.  Section 
6615,  Sand.  &  H.  Dig.,  which  Is  a  section  of 
the  act  of  18S8,  under  which  was  the  for- 
feiture and  sale  of  the  lands  In  controversy^ 
provides  that  "all  lands,  town  or  city  lots, 
or  parts  thereof,  which  may  hereafter  be 
sold  for  taxes  at  delinquent  sale,  under  ttie 
laws  of  this  state,  may  be  redeemed  at  any 
time  within  two  years  from  and  after  the 
sale  thereof,  and  all  lands,  dty  or  town  lots 
belonging  to  Insane  persons,  minors  or  per- 
sons in  confln^ent  and  which  have  been  or 
may  hereafter  be  sold  for  taxes,  may  be  re- 
deemed within  two  years  from  and  after  the 
expiration  of  such  disability."  It  appears 
from  this  that  notwithstanding  the  lands  had 
been  certified  to  the  state,  the  minor's  right 
to  redeem  continued  imtll  two  years  after  be 
should  come  of  age.  The  right  of  redemp- 
tion in  minors  la  reiterated  In  section  4696, 
Sand.  &  H.  Dig.,  In  the  diapter  devoted  to 
the  disposition  and  management  of  state 
lands;  the  only  restriction  In  that  chapter 
being  section  4601,  which  says  Its  provMons 
shall  not  apply  to  town  or  city  lots  that  have 
been  disposed  of  by  the  state,  ^o  state  ac- 
quired Its  right  to  the  land  subject  to  the 
minor's  right  to  redeem  under  the  law  in 
force  at  the  time,  and  this  right  of  the  minor 
could  not  be  devested  by  any  subsequent  act 
of  the  legislature. 

But  the  defendant  contends  that  section 
4C41.  Id.,  as  amended  by  act  approved  March 
7.  1885.  cuts  off  tiie  right  of  redemption, 
where  the  state  has  disposed  of  the  land 
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That  leetlon.  aa  ammded,  doea  not  declare 
tbat  tha  rl^t  of  redemption  ceases  wben 
tbe  state  lias  dl^Kiaed  of  tbe  land,  bat,  in 
connectkm  vitb  aectii»i>  following  only  pro- 
Tides  tbe  manner  In  which  proceedings  tor 
redemption  sball  be  had  b^ore  tbe  com^ 
misaloner  of  state  lands,  while  tire  landa  still 
belong  to  the  state.  It  does  in  no  way  affect 
lights  already  fixed  by  law  as  to  tbe  right 
Itself  and  the  tlfle.  The  amendment,  contain- 
ed In  the  act  of  18DS,  of  section  40U,  Sand. 
A  H.  Dig.,  does  make  thla  change  and  none 
other,  to  wit,  that,  whlla  the  miglnal  law 
(eectim  4641)  restricts  the  right  of  redemp- 
tion to  the  owner,  the  amendatory  act  ex* 
tends  the  right  to  tbe  owner's  btirs  and  aa- 
BlgDs.  The  decree  is  reversed,  and  the  caose 
remanded,  with  directions  to  OTernile  the  de- 
murrer to  the  petition,  and  to  enter  a  decree 
in  accordance  with  this  o^lon. 

BATTLB,  J.,  absent. 


YOUNG  T.  GAUT  «t  sL 
(Snpreno  Ooort  of  Arkanias.   Feb.  28.  1901.) 

n.EADINO  — BIU.  OF  SXOBPTIOHS  —  SUFPX- 
CIKNOY— nUNQ— BVIDBNCE— APPUAI^OUN- 
TERGUUU  —  FAILURE  TO  REPLY— MOTION 
FOR  JUDQMBNT— CONFUCTJNO  SVIDBNCB- 
LIQUIDATED  DAHAOES. 

1.  Where  the  evidence  was  taken  by  a  Btenog- 
rapher  by  agreement  of  counsel,  and  a  tran- 
■cript  thereof  by  the  itenographer  was  offered 
as  a  bill  of  exceptions  by  the  defendant,  ap- 
proved  as  such  and  ordered  filed  by  the  court, 
and  was  deposited  with  the  dwk  within  90 
days,  such  transcript  was  a  snffident  bill  of  ex- 
ceptions. 

2.  Where  a  bill  of  exceptlMis  was  delivered 
to  the  conrt  clerk  for  the  purpose  of  being  filed 
within  90  days  of  the  trial,  the  omission  of  the 
filing  mark  would  not  be  proof  tbat  It  was  not 
filed. 

3.  Where  there  was  no  reply  to  defendant's 
coanterdaim,  but  she  neglected  to  move  tor 
Judgment  because  of  such  omission,  the  omis- 
sion cannot  be  taken  advantage  of  on  appeal. 

4.  Where  there  was  conflict  in  the  teetimony, 
the  trial  court's  finding  will  not  be  disturbed 
on  appeal. 

5.  Where  a  contract  proTided  that  a  honse 
should  be  completed  by  a  certain  date,  and  that 
five  dollars  should  be  forfeited  as  liquidated 
damages  for  each  day's  delay  thereafter,  and 
there  was  nnneceesary  and  unwarranted  delay 
in  completing  tbe  house,  it  was  error  to  disal- 
low such  liquidated  damages. 

Appeal  from  drcuit  court,  Washington 
county.  In  (diancery;  Edward  S.  BfoDaniel. 
Judge. 

Action  Iqr  Oaut  &  Cardwell  and  another 
against  S.  3.  Toting.  From  a  Judgment  In 
favor  <]t  plaltttlfTs,  defendant  anienlB-  He> 
versed. 

On  the  5th  day  of  April,  1808,  the  appel- 
lees, Gaut  &  Cardw^  and  the  Phllllpa* 
Deaver-Johnson  linmber  Oompany.  filed  their 
ewnplalnt  in  the  Washington  circuit  court 
against  the  appellant,  Mrs.  S.  J.  Toang,  al- 
leging that  <m  August  10,  1897.  Oant  &  Card- 
well  had  entered  into  an  agreement  with 
Mrs.  S.  J.  Young,  In  writing,  to  build  for  her 


a  dwelling  on  lot  Na  8  in  blodc  No.  1*  dty. 
In  accordance  with  certain  plana  and  ^McUi- 
catlons  prepared  by  one  H.  L  Goddard.  at 
and  tor  tbe  sum  and  price  of  ^nS;  tbat 
they  bad  «»nplled  fully  with  ttte  twma  of 
their  said  wrlttrai  cmitract  In  all  asaratlal 
particulars,  "except  where  otherwise  directed 
or  prevented  1^  tbe  defendant.*'  Gant  & 
Cardwell  allege  extra  work  and  labor  per- 
formed to  the  valua  of  I19&06.  and  PhilUps- 
DeaverJohnson  Lumber  Company  allege 
tbat  they  have,  **at  the  reqaast  and  with  tb» 
knowledge  of  the  said  Gant  A  Oardwdl  and 
the  said  Mrs.  S.  J.  Toung."  furnished  mate- 
rial, etc..  and  paid  money,  to  the  amount  of 
|l,a68;91;  and  plaintiffs  allege  a  total  ex- 
penditure of  I2.2&1.91,  and  admit  pajrment  to 
tbe  extent  of  $882JiO.  And  plalntUCa  aak  for 
a  Judgment  against  the  defendant  In  the  sum 
of  11,862.41,  and  tbat  same  be  dedazcd  a  Uen 
i^on  the  Bald  lot  and  bnlldlns.  And  plaln- 
tllfs  file  aa  exhibits  copies  of  the  contract, 
bond,  and  accounts  stated.  On  May  10, 
1808.  the  defendant  (appellant)  filed  her  an- 
swer and  cross  complaint,  admitting  the  oe- 
entlon  of  the  contract  and  the  accepting  of 
tbe  bond,  btit  denying  that  the  i^aintlflni  Gaut 
&  Cardwell,  "or  any  odb  tot  Uiem,*'  had  com- 
plied with  the  contract  as  alleged.  Denied 
that  said  building  bad  been  completed  ac- 
cording to  contract,  or  accepted  bgr  the  anper- 
vlslng  architect,  H.  I.  Goddard,  or  1^  defend- 
ant Specifically  alleges  noncompliance  with 
the  contract  on  the  part  of  tbe  plalntUDs,  and 
denies  ai^  Indebtedness  whatsoenr.  And 
for  cross  complaint  the  defendant  (app^lantl 
alleged  the  making  of  the  contract  with  Gaot 
&  Cardwell,  and  that  she  accepted  a  bond 
executed  by  said  Gant  &  Cardwell.  wltb  said 
Phlllipe-DeavepJohnson  Lumber  Gmnpany 
as  sureties,  In  tbe  sum  of  |2,000.  conditioned 
for  the  faithful  performance  of  said  contract. 
Alleges  tbat  said  PhllUps-DeaTa>X<An8on 
Lumber  Company  "acted  throogbont  aa  par- 
ties in  Interest,  as  cmtractors,  and  have  as- 
sumed antfafffl^  at  all  times  as  eontractors, 
and  that  they  have  assumed  to  be,  and  have 
held  themselvca  oat  ss  bring,  the  real  parties 
in  Interest,  as  contractors  as  well  as  sure- 
ties"; that,  by  the  expreas  terms  fa  the  con- 
tract said  building  wss  to  be  completed  by 
December  1.  1807,  with  a  forfeit  of  |S  a  day 
"as  liquidated  damages"  for  each  day  tbere- 
after;  and  that  she  Is  entitled  to  the  sum  of 
$800  for  a  delay  of  ItiO  days.  Defendant  al- 
leges that  she  obtained  rossesston  of  tbe  bouse 
"1^  legal  process^'  on  tbe  6th  day  tst  April 
1898.  having  made  demand,  under  article  7  of 
the  contract,  for  possession  on  March  21, 1898; 
and  {WBsesslon  having  been  refused  by  plain- 
tiffs, to  her  special  dam^  In  the  sum  oS  8100. 
Admits  834.60  of  plaintiffs*  bill  for  eatrss, 
and  denies  1173.35.  All^^  cwtain  specific 
defldencles,  amoimting  to  9310.67^  Drales 
the  rl^t  of  tbe  firm  of  ^lllps-DeaverJotan- 
son  Lumber  Company  to  file  and  enforce  a 
lien  against  said  immlaes,  fbr  the  reason 
that  thcgr  axe  "In  truth  and  In  fact  parties 
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oontneton  as  well  as  snretlM,"  and  allegee 
special  damages  for  said  wrongful  filing  In 
the  snm  of  1000.  Denies  tbat  said  PhUUps- 
DeaveavJohnson  Lnmb«r  Oompany  were  ever 
requested  to  furnish  any  lumlwr  and  material 
or  pay  any  money  as  alleged  in  complaint, 
but  alleges  that  whatever  lumber  and  mate- 
rial they  furnished,  or  money  that  they  paid, 
was  fumlBhed  or  paid  "at  their  own  instance 
and  request,  as  parties  contractors  as  well  as 
sureties."  Defendant  alleges  a  total  dam- 
age of  $1,410.67^  and  asks  a  Judgment 
therefor,  and  for  her  costs.  There  was  no 
reply  made  to  the  said  answer  and  cross 
complaint  After  much  testimony  on  both 
sides  was  heard  by  the  court,  the  chancellor 
made  substantially  the  following  finding  of 
facts  and  decree:  That  Gaut  &  Cardwell, 
as  contractors,  with  Fhlllips-DeaTer-Jobnson 
Lomber  Company,  as  sureties,  had  contract- 
ed with  the  defendant  (appellant)  to  build 
a  bouse  as  per  contract  plans,  and  specifica- 
tions Introduced  in  OTldence,  and  to  complete 
same  by  December  1,  1897,  at  and  for  the 
sum  and  price  of  91.786.  Finds  tbat  tbe  con- 
tract and  bond  were  executed  on  August  10, 
1887,  and  that  the  building  was  to  be  com- 
pleted according  to  tbe  said  contract  and 
the  plans,  drawings,  and  specifications  made 
by  H.  L  Ooddard,  architect  "That  said 
dwelling  was  not  tendered  as  completed,  by 
said  Oant  &  Cardwell,  contractors,  until 
Mardi  21.  1808,  and  that  at  said  time  said 
dwelling  was  not  competed  according  to 
contract  In  all  particulars."  The  court  then 
glTes  the  def«tdant  (appellant)  possession, 
with  costs;  her  separate  suit  for  possession 
having  been  consolidated  with  this  action. 
Tbe  court  then  allows  the  contractors  flOO 
for  extra  work,  which,  with  contract  price, 
made  a  total  of  $1,886.  The  defendant  (ap- 
pellant) was  "entitled  to  a  credit  or  offset  of 
SlSO  for  damages  in  delay  and  work."  which, 
with  the  $802.60  previously  paid,  made  a 
total  credit  of  $1,042.60,  and  "she  now 
stands  Indebted  to  said  contractors,  Gaut  & 
Cardwell,  In  the  sum  of  $842.50.  as  balance 
In  full  of  amonnt  due  from  ber  under  said 
contract"  The  court  further  finds  that  four 
parties  are  Uen  creditors,  their  claims  aggre- 
gating $148.88.  Directs  defendant  (appel- 
lant) to  pay  said  Mens  out  of  the  balance  due 
on  contract  price,  and  to  pay  the  residue  un- 
to Pbllltps-DeaTer-Jobnson  Lumber  Compa- 
ny. Tbat  Gaut  A  Cardwell  are  Indebted 
onto  PhtlUps-DeaTer-Johnson  Lumber  Com- 
pany In  tbe  som  of  $1,359.01,  and  after  re- 
celTteg  the  said  sum  of  $604.17  from  Mrs. 
TouDg.  appelant,  are  entitled  to  a  Judgment 
^iDSt  Gaut  &  Cardwell  for  $666.74.  Tbe 
balance  ($842.60)  due  from  Bfrs.  Young  (ap- 
pellant) la  declared  a  lien  on  the  building  In 
controversy.  That  $100  of  same  may  be  paid 
by  conveying  tbe  certain  lot  of  land  referred 
to  In  contract  Tbe  j^intlfls  (appellees)  to 
pay  all  the  costs  in  the  suit  for  possession; 
otherwise,  each  party  pays  their  own  costs, 
and  the  court  cotti  are  divided.  Whereupon 


the  defendant  (appellant)  ofTered  her  blU  of 
exceptions,  and  prayed  an  appeal  to  tbe  su- 
preme court  which  appeal  was  by  the  court 
granted. 

E.  B.  Wall,  for  appellant  J.  V.  Walker, 
for  appellees. 

HUGHES.  J.  (after  stating  tbe  focts).  The 
plaintiffs*  attorney  contends  that  there  Is  no 
bill  of  exceptions,  and  that  there  Is  no  show- 
ing In  the  record  that  what  purports  to  be  a 
bill  of  exceptions  was  ever  filed.  The  evi- 
dence appears  to  have  been  taken  by  a  ste- 
nographer In  the  presence  of  the  court  by 
agreement  of  counsel,  and  deposited  with  the 
papers,  and  recognized  by  the  court  as  the 
evidence  In  the  case  and  a  part  of  the  bill 
of  exceptions,  whereupon  the  court  made  tbe 
following  order:  "And  now  comes  said  de- 
fendant Mrs.  S.  J.  Young,  and  presents  to 
the  Judge  of  said  court  this  her  bill  of  excep- 
tions, comprising  all  tbe  evidence  intro- 
duced In  this  cause,  which  is  signed,  sealed, 
and  made  a  part  of  tbe  record  herein,  this 
the  2Gth  day  of  July,  1898.  a  S.  McDanlel. 
Judge."  This  bill  of  exceptions  transcribed 
by  the  stenographer,  as  to  the  evid«ice,  as 
per  agreement  as  we  understand,  was  ap- 
proved and  ordered  filed  by  the  court  and 
was  deposited  with  the  clerk  within  90  days; 
and,  while  the  record  is  awkwardly  present- 
ed in  the  transcript  we  think  it  sufficiently 
Identifies  and  shows  the  evidence,  and  that 
it  was  filed  in  apt  time.  When  it  was  deliv- 
ered to  tbe  clerk  within  time,  the  omission 
of  the  filing  mark  would  not  be  evidence  tbat 
it  was.  not  filed.  If  It  was  delivered  for  the 
purpose  of  being  filed.  Cue  t.  Hargadlne, 
43  Ark.  144. 

There  was  no  r^ly  to  the  defendant's 
counterclaim,  and  counsel  for  dtftodant  con- 
toids  that  by  reason  of  the  fact  that  her 
counterdalm  was  not  answered,  the  appel- 
lant should  have  had  Judgment  But  it  does 
not  appear  that  the  appellant  moved  for  Judg- 
ment because  of  tbe  failure  to  answer  her 
counterclaim,  wherefore  she  cannot  take  ad- 
vantage of  it  here.  By  falling  to  move  for 
Judgment  for  the  want  of  answer,  and  going 
into  trial,  she  must  be  held  to  have  treated 
the  Issues  as  made.  GIbbs  v.  Dickson,  33 
Ark.  107;  Winters  t.  Fain.  47  Ark.  496,  1  8. 
W.  711. 

As  there  is  conflict  in  the  testimony  as  to 
tbe  character  of,  and  deficiency  In,  the  work, 
we  will  not  disturb  the  finding  and  decree  in 
this  behalf.  But  we  think  the  evidence,  by 
a  decided  preponderance,  tends  to  show  an 
unnecessary  and  unwarranted  delay  in  com- 
pleting the  buiidlng  according  to  contract, 
and  tbat  by  the  use  of  proper  diligence  tbe 
contractors  could  have  completed  the  build- 
ing within  the  time  they  contracted  to  do  it 
It  is  true,  there  were  some  alterations  In  the 
plans,  and  In  some  of  tbe  materials  to  be 
used  in  tbe  building,  which  were  provided 
for  in  the  contract;  yet  no  additional  time 
was  asked,  w  seems  to  have  been  coat 


Digitized  by  Google 


a  BOUTHWBBTIBBN  REPOBTHB. 


Seated,  bj  reason  ttf  tiiese  alterations,  which 
were  Inconslderabte,  and  need  not  hare 
caosed  any  delay  beycmd  the  time  fixed  and 
agreed  upon  for  the  completion  of  the  build- 
ing. The  contract  was  entered  Into  on  Au- 
gust 10,  1897,  and  the  house  was,  according 
to  Its  stipulations,  to  be  completed  by  De- 
cember 1,  1897,  with  a  forfeiture  of  $5  a  day, 
as  "liquidated  damages,"  for  each  day's  de- 
lay thereafter.  The  appellant  got  possession 
of  the  house  on  the  7th  of  April.  1898,  and  it 
was  not  then  completed  in  all  particulars,  as 
foond  by  the  court  There  was,  therefore, 
a  delay  In  completing  the  house  of  123  days 
after  December  1,  1897,  for  which.  In  our 
Judgment,  the  appellant  was  entitled  to  an 
allowance  of  $5  per  day  as  liquidated  dam- 
ages.—In  aggregate,  $640.  It  may  be  that  ap- 
pellees made  a  hard  bargain,  and  built  the 
house  for  less  than  It  was  worth;  but.  If 
this  be  true,  we  cannot  change  their  contract, 
nor  can  we  relieve  them  of  the  consequences 
of  their  failure  to  comply  with  it  "Wliile 
courts  of  equity  attord  relief  against  penal- 
ties, they  will  not  relieve  against  liquidated 
damages."  Williams  t.  Green,  14  Ark.  316; 
Uncoln  T.  Granite  Co..  se  Ark.  384,  19  &  W. 
10C6. 

The  decree  Is  affirmed,  save  as  to  this  Item 
of  liquidated  damages  that  should  have  been 
allowed  the  appellant;  but  as  to  this  the 
Judgment  Is  reversed  and  remanded,  with  di- 
rections to  the  court  below  to  modify  the 
decree  In  accordance  with  this  opinion. 


ST.  LOTJia  I.  M.  &  S.  RT.  CO.  v.  PAIST  et  aL 

(Supreme  Court  of  Arkansas.    Dec.  1,  1900.) 

BVID&NCB— CROSS-EXAMINATION  —  IMPBACH- 
.     INQ  WITNESS— PRIOR  AFFIDAVIT— READ INQ 
TO  JURY- MOTION  TO  INTaODVOS^I MB— AP- 
PEAL-RECORD —  OBJBCnOKS  —  aPBCIFICA- 
TIOK— SUFFICIENCT. 

1.  Where,  on  appeal,  the  record  showed  that 
on  the  cross-examination  of  a  witness  he  was 
shown  an  affidavit  which  he  admitted  having 
signed,  and  iiis  attention  was  called  to  certain 
parts  of  the  writing,  and  such  parts  were  read 
to  hfm,  and  the  parts  of  the  affidavit  which  the 
crow-examiner  afterwards  sought  to  introduce 
were  set  forth  in  the  record,  and  designated 
by  quotation  marks,  and  the  record  stated  that 
defendants  asked  to  be  allowed  to  read  to  tlie 
jury  those  parts  of  the  affidavit  to  which  atten- 
tion had  been  called,  the  record  sufficiently 
cbowed  the  parts  of  the  writing  which  the 
court  refused  to  allow  to  go  to  the  jury. 

2.  Where  only  certain  parts  of  an  affidavit 
made  by  a  witness  were  contradictory  to  his 
testimony  on  the  stand,  It  waa  not  necessary 
to  offer  the  whole  of  the  affidavit  In  evidence 
for  the  purpose  ot  Impeadilng  tiie  witness. 

8.  Where,  on  the  ero«»«canilnatloQ  of  a  wit- 
ness, he  was  examined  on  the  contents  of  an 
affidavit  but  no  motion  was  made  that  the 
same  be  read  to  the  jury  until  after  the  sub- 
sequent cross-examination  of  another  witness. 
It  was  not  error  to  refuse  to  allow  the  affida- 
vit to  be  read,  there  having  been  no  motion  at 
the  proper  time. 

4.  where  It  is  sought  to  impeach  a  wttncBS  by 
showing  contradictory  statements  in  an  affida- 
vit made  by  him,  it  is  for  the  trial  court  to  de- 
termine whether  there  is  any  evidence  of  a  con- 


tradictory nature;  and,  if  there  bs^  Iks  qnea- 

tion  is  then  for  the  Jury. 

5.  Where,  on  the  cross-^camination  ot  a  vrlt- 
ness,  bis  attention  was  called  to  an  aflMavit 
made  by  him,  containing  statements  contradic- 
tory to  his  testimom'  on  the  stand,  and  he  had 
acknowledged  his  signature,  and  testifled  that 
the  statements  were  taken  down  by  another, 
but  tliat  he  did  not  make  the  oootradicttKy 
statements  in  the  affidavit  It  waa  nrta  not  to 
allow  the  alleged  contradictory  atatementa  to 
be  read  to  the  jury. 

6.  A  contention  that  the  refusal  to  permit  the 
affidavit  to  be  lead  to  the  jury  was  proper,  be-' 
cause  the  cross-examiner  did  not  oSer  the  tes- 
timony of  the  party  l>cfore  whom  the  affidavit 
was  made,  or  other  witness,  to  support  the  af- 
fidavit was  not  well  taken,  since,  by  admittina 
the  signature,  the  witness  must  be  considered 
prima  facie  as  having  mad^  the  statemente 
therein  contained. 

7.  Where,  on  the  cnMS^nuiUnatlim  ot  a  wit- 
ness, his  attention  was  called  to  certain  parte 
of  an  affidavit  made  by  him,  and  he  was  cross- 
examloed  thereon,  and  the  court  refused  at  that 
time  a  motion  to  have  such  parte  go  to  the  ju- 
ry, it  was  not  incumboit  on  the  cross-examiner 
to  a^in  offer  the  affidavit  on  opening  his  case. 

8.  Where  the  issue  was  whether  piaintifTs 
mill  had  been  set  on  fire  by  sparks  from  defend- 
ant's locomotive,  and  a  witness  testified  that 
the  Kprtiou  he  first  saw  burning  was  the  west 
end  of  the  main  lumber  shed,  and  an  affidavit 
made  by  him  stated  that  when  he  first  discov- 
ered the  fire  all  of  the  west  end  of  the  mill 
was  in  flames,  and  the  west  end  of  the  lumber 
shed  was  within  20  feet  of  the  railroad  tra<^. 
and  there  had  been  no  fire  at  all  about  that 
part  of  the  property  during  the  day,  but  the 
west  end  of  the  mill  was  100  feet  from  the  rail- 
road track,  and  nearer  to  the  engine  house  ot 
the  mill,  where  there  had  been  a  fire  on  the  day 
of  the  night  of  the  alleged  setting  fire,  there 
waa  a  material  variance  between  tbie  testimony 
and  the  affidavit  sufficient  to  entitie  defendant 
to  have  the  writing  go  to  the  jury  for  the  pur- 
pose of  impeachment. 

9.  Where,  on  the  cross-examination  of  a  wit- 
ness, be  was  examined  as  to  certain  statements 
in  an  affidavit  made  by  him,  but  the  cross-ex- 
aminer neglected  to  move  at  that  time  that  the 
statement  go  to  the  jury,  but  after  the  cross-ex- 
amination of  the  next  witness,  who  was  also 
examined  as  to  an  affidavit  by  him,  the  cross- 
examiner  requested  that  both  affidavlte  go  to 
the  jury,  a  contention  that  It  was  not  error  to 
refnse  the  request  as  to  the  affidavit  of  the  Ist- 
t»r  witness  because  it  was  joined  with  the  re- 
quest to  read  the  affidavit  of  the  former  wit- 
ness, as  to  which  the  request  was  not  in  proper 
time,  was  without  merit,  the  affidavlte  not  be- 
ing Joint,  and  the  request  bring  tor  two  ipeetfic 
things  having  no  connection. 

Battie  and  Rlddick,  33.,  dissenting. 

Appeal  from  circuit  court.  Saline  county; 
Alexander  M.  Duffle.  Judge. 

Action  by  B.  Falst  &  Co.  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  judgment  In  favor  of  plain- 
tiffs, defendant  appeals.  Reversed. 

Dodge  &  Johnson,  for  appellant  3.  M. 
Westbrook,  D.  M.  Cloud,  and  Murphy  &  He- 
baff ey,  for  appellees. 

WOOD,  J.  This  suit  was  brought  by  B. 
Falst  &  Co.,  a  firm  composed  of  B.  Falst 
and  others,  to  recover  damages  for  the  burn- 
ing of  a  mill  and  other  property,  alleged  to 
have  been  negligently  caused  by  sparks 
frtHn  an  engine  of  the  railway  company. 
There  was  a  Judgment  In  favor  of  pUlntlir 
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for  917,022^  from  whlcdi  tUs  ai^eal  was 

taken. 

On  the  trial,  witness  Ulmer  testified,  among 
other  things,  "that  he  saw  the  passenger 
train  go  north,  and  that  it  was  throwing 
fire  as  they  usually  do,  and  It  was  all  going 
orer  towards  the  mlU.  The  air  was  carry- 
ins  It  from  the  track  towards  the  mill. 
The  train  waa  throwing  fire  enough  to  set 
anytldng  afire  like  they  do  In  the  daytime. 
The  «parks  looked  to  be  as  big  as  the  end 
of  your  finger."  On  the  cross-examination 
of  this  witness  he  was  shown  an  affidavit 
and  the  record  as  to  what  took  place  con- 
cerning it  Is  as  follows:  "Q.  Is  that  your 
slsnature?  A.  Yes,  sir.  Q.  Ton  signed  that, 
didn't  you?  A.  Yes,  sir.  Q.  Ton  swore  to 
it  before  Mr.  Mashbnzn,  notary  public,  dld< 
n't  you?  A.  Tes.  sir.  Q.  Didn't  yon  state 
in  that  connection,  'I  didn't  see  any  sparks 
fiying  from  the  engine?*  A.  No,  islr;  I  did 
not,  Q.  Ton  signed  that  statement  didn't 
you?  A.  No  sir;  I  didn't  know  about  that 
Q.  Ton  tigned  that?  A.  Yes.  tir.  Q.  Was 
that  read  to  you  when  you  signed  It?  A. 
The  man  that  wrote  that  out  read  it  to  me. 
I  couldn't  read  it  Q.  He  read  it  to  you? 
A.  I  didn't  teU  him,  though,  that  I  didn't 
see  no  sparks.  Q.  You  saw  that  statement 
'I  saw  no  sparks  fiying  from  the  engine?' 
A.  No,  Or;  I  didn't  t^  him  any  such  thing. 
Q.  It  Is  there.  Isn't  It?  Can  you  read?  A. 
No,  sir;  I  didn't  say  any  such  thing  at  all. 
Q.  This  statement  was  taken  down,  or  at 
least  a  statement  was  taken  down,  and  read 
OTer  to  you,  and  you  signed  it?  A.  He  read 
it  OTer.  but  I  know  that  wasn't  in  It  when 
he  read  It  over.  I  know  that  much.  Q. 
Did  yon  know  yon  signed  that  statement? 
A.  Yes,  sir;  that  is  my  handwrlte.  Q.  Did 
you  sign  It  before  Notary  Public  Mashbum? 
A.  No,  sir;  I  signed  It  In  the  depot  Q. 
Didn't  you  swear  to  it?  A.  Yea,  sir.  Q. 
Did  you  go  before  him  and  swear  to  it? 
A.  Yes,  sir."  Witness  Hendricks  testified, 
ampng  other  things,  that  he  was  awake 
when  the  passenger  train  came  north,  and 
noticed  the  sparks  being  thrown  out  from 
the  locomotiTe  as  it  passed.  They  were  of 
unusual  size,  and  seemed  to  be  a  great  many. 
He  did  not  notice  any  fire  at  the  mill  be- 
fore the  passing  of  the  train.  Noticed  the 
fire  some  time  near  2  o'clock,  after  the  pas- 
senger train  had  gone  north.  The  record 
shows  the  witness  was  asked  this  question, 
to  wit:  "Well,  when  you  noticed  the  mlU 
burning,  what  portion  of  It  was  burning?" 
The  answer  was  as  follows,  to  wit:  "The 
west  end;  wliat  I  call,  from  where  I  lire, 
the  west  end  of  the  main  lumber  shed.  It 
had  burned  the  entire  west  end  of  the  main 
lumber  shed.  This  was  afire,  and  had  burn- 
ed to  halfway  up  the  east  end."  On  cross- 
examination  of  this  witness  the  record 
shows  the  following:  "Q.  Didn't  you  state 
to  Mr.  FauIklDbury,  when  he  took  your 
statement  that  the  first  you  know  of  that 
fira  the  whole  west  end  of  the  mlU  waa 


afire?  A.  No»  dr.  Q.  Yon  made  a  state- 
ment to  him?  A.  Yes^  air.  Q.  You  never 
said  a  word  about  these  sparks  from  the 
engine  at  that  time?  A.  He  cUdn't  ask  ma 
at  that  time,  Q.  Yon  made  no  statement 
about  It?  A.  Tea,  air;  I  made  a  statement 
in  regard  to  the  sparks  tm  the  train.  Q.  You 
think  now  you  made  a  statement  to  him? 
A.  I  know  I  did.  Q.  Dldnt  yon  state  to 
him,  and  wasn't  that  statement  taken  down 
In  writing,  that  'When  I  first  discovered 
the  fire,  all  of  the  west  end  of  the  mill  was 
in  fiames,  and  it  burned  very  rapidly  all 
over  the  entire  building;  so  fast  nothing 
could  be  saved,'— signed  by  G.  T.  Hendricks? 
Is  that  your  signature?  A.  Yes,  sir.  Q. 
Didn't  you  make  that  statement?  A.  I  did 
not  Q.  Did  you  sign  this?  A.  I  did.  Q. 
Was  It  read  ova  to  you?  A.  No,  sir.  Q. 
Did  yon  ask  it  to  be  read  over  to  you?  A. 
No,  sir.  Q.  Did  he  take  the  statements  as 
you  made  them?  A.  He  took  It  down  as  I 
made  them.  (Defendant  here  asked  to  be 
allowed  to  read  to  the  Jnry  those  parts  of 
the  affidavits  of  A.  B.  Ulmer  and  O.  T.  Hend- 
ricks to  which  attention  had  been  called, 
but  the  court  refused  to  allow  same  to  be 
read,  to  which  refusal  the  defendant  saved 
Ite  exceptions.)" 

Does  the  record  raise  the  question  as  to 
whether  or  not  the  trial  court  erred  In  re> 
fusing  to  permit  to  be  read  to  the  jury  those 
portions  of  the  affidavits  or  written  state- 
ments of  witnesses  Ulmer  and  Hendricks  to 
which  their  attentkm  had  been  called?  Such 
question  was  treated  as  raised  In  the  origi- 
nal brief  of  counsel  for  appellee.  There  Is 
no  Intimation  or  suggestion  there  that  the 
record  does  not  properly  raise  the  question. 
But  upon  a  careful  reading  of  the  transcript 
by  one  of  the  Judges  of  tills  court  it  was 
suggested  that  there  might  be  some  questl<m  » 
as  to  whether  the  bill  of  exceptions  really 
presented  the  alleged  error  of  the  ruUag  of 
the  court  below  in  rejecting  the  parts  of  the 
affidavits  offered  in  evidence,  so  as  to  call  for 
the  Judgment  of  this  court  upon  such  ruling; 
whereupon  the  matter  was  deemed  of  such 
Importance  that  the  propriety  of  a  brief  upon 
the  point  by  the  respective  counsel  was  sug- 
gested, and  accordingly  briefs  hare  since 
been  prepared.  We  must  determine,  there- 
fore, in  limine,  whether  the  question  Is  rais- 
ed. The  record  shows  that  each  of  the  wit- 
nesses was  shown  an  affidavit  or  written 
statement  which  he  admitted  having  signed. 
The  attention  of  each  witness  was  called  to 
certain  parts  of  the  writing  which  he  had 
signed,  and  those  parts  were  read  to  bim 
by  the  appellant's  counsel,  and  he  was  asked 
if  he  did  not  make  that  statement  The 
parts  of  the  affidavit  which  counsd  desired 
to  introduce  are  set  forth  specifically  In  the 
record,  and  designated  by  quotation  marks, 
as  the  parts  taken  from  the  affidavit  which 
the  witness  had  signed.  Then,  when  the 
record  recites  that  defendant  "asked  to  be 
allowed  to  read  to  the  Jury  those  parts  r 
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the  flffldavlts  of  A.  B.  Ulmer  and  O.  T.  Eten- 
dricks  to  -which  Attention  had  been  called." 
It  certalnlr  snfflclently  designates  and  sets 
forth  the  testimony  that  was  offered,  and 
^ildi  the  court  refused  to  allow  to  go  to 
tbe  Jtny.  It  does  not  appear  that  there  were 
unj  other  parts  of  affldarits  to  which  the  at- 
tention of  the  witnesses  had  been  called. 
TTseless  repetition  Is  to  be  avoided.  After 
Identifying  parts  of  the  affidarlts  offered  in 
CTldence  by  quotation  marks  (setting  them 
forth  rerbatlm),  It  would  hare  been  an  Idle 
waste  of  words  and  space  to  hare  repeated 
ttiem.  Unless  we  close  our  eyes,  It  would  be 
lmi>088lble  for  us  not  to  read  from  the  above 
record  tbe  precise  parts  of  the  affidarlts  of 
the  respective  witnesses  that  were  offered 
and  refused.  Tbe  record,  then,  meets  the 
requirement  of  the  rule  that,  where  the  alleg- 
ed error  consists  In  the  admission  or  re]ec* 
tlon  of  evidence,  such  evidence  must  be  set 
out  In  tbe  bill  of  exceptions.  It  must  be  re- 
membered that  tbe  purpose  In  view  was  the 
impeachment  of  these  witnesses  by  showing 
that  they  had  made  statements  dlfCerent  from 
their  present  testimony.  It  was  unneces- 
sary, therefore,  and  would  have  been  mani- 
festly improper,  to  olfer  the  whole  of  the 
affidavit  in  evidence,  when  only  portions  of  it 
were  contradictory  of  tbe  witness*  present 
testimony.  Only  such  parts  as  were  contra- 
dictory of  his  present  testimony  were  rele- 
vant on  the  question  of  impeachment.  Section 
2060,  Sand.  &  H.  Dig.  It  was  not  claimed 
that  the  whole  of  the  affidavit  was  contra- 
dictory. Appellant  was  not  seeking  to  estab- 
lish by  the  affidavits,  as  original  evidence, 
any  fact  Involved  In  the  main  Issne.  No 
question  as  to  the  contents  of  the  affidavits 
■  was  Involved.  Only  the  question  of  the 
credibility  of  the  witness  was  raised.  It  was 
*  tbe  province  of  appellant  to  offer  only  those 
parts  of  the  affidavits  which  It  conceived  to 
be  contradictory.  If  appellee  had  contended 
that  there  was  no  Inconsistency  In  the  state- 
ments, past  and  present,  of  Its  witnesses, 
when  their  respective  affidavits  were  consid- 
ered as  a  whole,  then  its  province  and  duty 
was  to  object  specifically  to  the  reading  of  a 
part  of  the  affidavits  only,  and  to  call  for  the 
reading  of  the  whole.  1  Greenl.  Ev.  H  201, 
462b;  Railway  v.  Artery,  137  U.  S.  607,  11 
Sup.  Ct.  129,  34  L.  Ed.  747.  Tbe  record  dis- 
closes no  such  objection  and  demand  of  ap- 
pellee. Therefore  it  Is  only  necessary  for 
the  record  to  Identify  those  parts  of  the 
affidavits  which  appellant  asked  to  read  In 
order  to  raise  the  question  of  the  correct- 
ness of  the  ruling  of  the  circuit  court  Id  re- 
fusing such  request 

Having  determined  that  the  record  calls 
for  a  review  of  the  ruling  of  the  trial  court, 
the  next  question  is,  did  the  court  err?  It  Is 
a  well-established  rule  that,  when  a  witness 
has  testified  to  material  facts  on  the  trial  of 
a  cause,  any  acts  done  or  declarations  made 
by  him  which  appear  to  be  Inconsistent  with 
hla  itBtementi  on  the  atand  ue  competoit 


by  way  of  contradiction,  and  to  enable  the 
court  or  Jury  trying  the  case  to  asoertala 
what  weight  should  be  given  to  hi*  testi- 
mony. Handy  t.  Canning,  IW  Mass.  107. 
44  N.  a.  11&  As  Witness  Ulmer  teatlfled 
fliat  when  he  nw  Uie  train  go  north  it  was 
throwing  Are,  which  was  all  going  towards 
the  mill,  and  was  throwing  Are  enough  to  set 
anything  afire,  and  that  the  sparks  emitted 
"looked  to  be  as  big  as  Uie  end  of  your  fin- 
ger," his  testimony  was  exceedingly  impor- 
tant In  establishing  the  plaintiCTa  case;  and 
as  he  had,  previous  to  tbe  trial,  signed  an 
affidavit  which  contained  the  statement  "X 
didn't  see  any  erparks  flying  from  the  engine." 
it  was  patent  that  there  was  a  palpable  con- 
tradiction between  tbe  statement  contained 
in  bis  affidavit  and  tbe  testimony  be  gave 
upon  the  trial  upon  the  most  material  point 
in  the  case.  Tbe  statement  contained  in  the 
affidavit  was,  tiierefore,  clearly  competent 
and  should  have  been  admitted,  If  offered  at 
the  proper  time.  "According  to  the  ordinary 
rule  of  proceeding  In  such  cases,"  says 
Greenleaf,  **tfae  writing  Is  to  be  read  as  the 
evidence  of  the  cross-examining  counsel  In 
his  turn  when  be  shall  have  opened  his  case: 
but  it  be  suggests  to  the  court  that  he  wishes 
to  have  It  read  Immediately,  In  order  to  form 
certain  questions  upon  Its  contents,  after 
they  shall  have  been  made  known  to  the 
court,  which  otherwise  could  not  well  or  ef- 
fectually be  done,  that  becomes  an  excepted 
case;  and  for  the  convenient  administration 
of  Justice  the  writing  Is  permitted  to  be  read 
as  part  of  the  evidence  of  the  counsel  so 
proposing  It  subject  to  all  the  consequences 
of  ita  being  considered."  1  OreenL  Ev.  { 
463.  Tbe  supreme  court  of  Minnesota,  dis- 
cussing a  question  of  this  kind,  said:  "If  a 
party  desires  to  show  the  contents  of  a  pa- 
per, and  to  cross-examine  upon  It.  he  must 
if  the  writing  be  admitted,  introduce  It  as  a 
part  of  bis  cross-examination."  O'Rlley  v. 
Clampet  53  Minn.  539,  55  iH.  W.  740.  The 
rule  of  practice  which  generally  obtains  Is  to 
require  tbe  party  who  desires  to  impeach  a 
witoess  by  prior  contradictory  written  state- 
ments to  simply  lay  the  foundation  on  cross- 
examination  by  showing  the  witness  the  writ- 
ing, and  asking  If  he  signed  it;  then  to 
abide  bis  turn  for  the  Introduction  of  his  own 
proof,  before  offering  the  writing  In  evi- 
dence. State  V.  Stein,  79  Mo.  330;  BtHnertze 
V.  Bank,  49  N.  T.  677.  But,  as  shown  by 
Prof.  Greenleaf  and  tb»  otb&e  authorities 
supra,  the  ^ceptlon.  for  tbe  convenient  and 
orderly  administration  of  Justice,  Is  to  have 
the  writing,  where  the  signature  is  admitted, 
read  then  and  there  to  the  Jury,  provided  a 
cross-examination  upon  the  contents  Is  de- 
sired, and  suggested  to  the  court;  for  this 
gives  the  witness  the  opportunity  then  and 
there  to  make  such  explanation  as  he  may 
desire,  and  It  obviates  the  necessity  of  call- 
ing him  again  upon  the  stand  should  a  cross- 
exambiatlon  upon  tbe  contents  be  desired. 
The  excQptlcm  la  qnite  as  well  eataUlsbed  u 
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the  rale  ttielf.  But  tliere  Is  no  exception 
vnlefB  tba  croBB-oamlner  nggests  to  tte 
eoint  that  be  derites  to  cross-exftmtne  the 
vltnen  irtiUe  on  the  ttand  as  to  the  eon- 
tarts  of  the  vrltint;.  Here  the  counsel  pro* 
ceeded,  en  cross-«uunInatlon,  without  Inter- 
ruption or  Interference  hy  the  court,  to  cross- 
exanrine  witness  Ulmer  on  the  contents  of 
Us  affldavlt  No  nu«e  forcible  suggestion  of 
a  desire  to  cross-examine  on  the  contents  of 
the  wifttng  could  have  been  made  than  hy 
proceeding  to  do  that  very  tiling.  The  tect 
that  It  was  done  Is  tantamount  to  permis- 
sion a^ed  and  leare  granted  for  so  doing. 
Aa  a  matter  of  fact,  howerer,  counsel  for  ap- 
pelhnt  did  not  offer  to  read  tiie  pntltms  ot 
Utaneir's  aflldavlt  while  he  was  on  the  witness 
stand  and  being  cross-examined,  but  pos^ 
poned  the  request  to  read  from  his  afBdarlt 
unto  the  dose  of  the  cross  and  redirect  ex- 
amination of  witness  Hendricks.  This  was 
ont  of  time  as  to  Ulmer,  and  the  reasons  for 
allowing  the  writing  to  be  read  during  the 
cross-examination  therefore  did  not  exist  in 
bte  ease.  It  cannot  be  said  that  the  trial 
court,  having  a  large  discretioa  aa  to  the 
order  bi  which  erldence  shall  be  admitted, 
wbicb  will  not  usually  be  controlled  by  this 
conr^  in  any  manner  abused  his  discretion 
in  not  pennJttIng  the  reading  from  the  affi- 
davit of  ITlmer  at  this  Juncture  of  the  pro- 
ceedings. 'Aniellant,  haTlng  neglected  to 
aTail  itself  of  the  rale  allowing  the  writing 
to  be  read  during  the  cross-examination  of 
tlie  witness,  might  well  be  denied  the  prirl- 
lege  of  injecting  It  dnrlng  ttie  cross-examlna- 
tlm  of  some  other  witness.  When  appel- 
lanf B  time  came  to  introduce  its  erldence.  It 
did  not  make  the  request  to  have  the  alleged 
contradictory  writing  read,  which  would  have 
bera  in  order.  As  the  trial  court  had  no  op- 
portunl^,  therefore,  to  rule  upon  the  ques- 
tion when  presented  in  due  and  pn^er  time, 
no  error  la  shown.  We  are  to  presume  that, 
if  tbe  request  had  been  seasonably  made.  It 
would  hsTO  been  granted.  It  fbllowa  from 
what  we  hare  said  that  ttie  court  should 
bare  permitted  the  mding  of  the  alleged 
Gontradtetory  statement  from  the  affldarlt  oC 
ttie  witneas  Hendricks,  provided  there  Is  any 
statement  whatever  in  It  legally  snfBdent  to 
warrant  a  jury  In  flndlng  that  such  state- 
ment la  liKonslstent  with  his  testimony  on 
tbe  trial.  Primarily,  the  lower  court  must 
determine  whether  there  Is  any  evidence  at 
all  <rf  a  contradictory  nature.  If  there  be, 
the  question  Is  then  for  the  ]ury,  and  the  al- 
lied contradictory  evidence  abonld  be  ad- 
mitted. 

On  the  trial,  witness  Hendrt&s  waa  asked. 
**Wdl,  when  you  noticed  flie  mill  burning, 
what  portion  ct  it  was  burning?"  The  an- 
swer was:  "Tbe  west  end;  what  I  call,  from 
when  I  live,  the  west  end  of  the  main  lum- 
ber  shed.  It  had  homed  the  entire  west  end 
of  the  main  lumber  died.  This  waa  afire, 
and  bad  buraed  to  half  wkj  up  the  east  end." 
The  part  of  the  affidavit  aet  out  In  the  rec- 


ord which  appellant  asked  to  read  to  contra- 
dict the  wltoess  Is  as  follows:  "When  I 
fltst  discovered  the  Are.  all  of  the  west  eaA 
of  the  mill  waa  In  flames,  and  It  burned  very 
rapidly  all  over  the  entire  building;  so  fast 
nothing  could  be  aaved."  Witness,  when 
asked  if  he  did  not  make  the  above  state- 
ment, answered,  **1  did  not*'  He  had  Just 
adcnowledged,  however,  his  signature  to  the 
writing  which  contained  the  above  etotement. 
He  said,  also,  that  Faulklnbury  took  down 
tbe  atatements  as  he  made  them.  Having 
admitted  signing  the  writing  containing  the 
alleged  contradictory  statement,  It  was  tb«i 
a  matter  for  tbe  jury  to  determine  as  to 
whether  the  writing  contained  the  state- 
ment at  the  time  witnesa  signed  same  or  not 
If  the  writing  which  he  signed  really  con- 
tained the  alleged  contradictory  statement 
at  the  time  he  signed  It.  and  same  was  not 
misread  to  the  witness  when  he  signed  It 
then  his  present  testimony  vras  in  direct  c<m- 
flict  with  the  prior  written  statemrat  and 
such  contradiction  would  tend  strongly  to 
Impesch  him.  It  Is  a^pied  that  as  the  wi^ 
ness  admitted  that  the  alleged  contradictory 
stetemente  were  in  the  affidavit  wb«i  pre- 
s«ited  to  him  on  the  witness  stand,  but  de- 
nied that  thi^  contained  such  statements,  or 
that  such  statemento  were  read  to  him  when 
he  signed  the  affidavit.  therrt!ore  the  ruling 
of  the  circuit  court  was  proper,  because  ap- 
I>ellant  did  not  offer  tiie  testimony  of  the 
party  before  irtiom  the  affidavit  was  made, 
or  other  wltoess.  to  support  tiie  affidavit 
The  failure  to  mate  such  pnat  might  have 
lessened  the  ifefgbt  to  be  attach^  to  the  con- 
tradictory statements,  but  it  oould  not  af- 
fect tiie  competency  of  such  evidence.  By 
admitting  tiie  signature  to  flie  writing,  the 
wltoess  must  be  ccmstdered,  prima  facie,  at 
least  *s  having  made  the  stetemoite  tiier^n 
contained;  and  his  denial  of  any  knowledge 
of  the  alleged  contradictory  Btatements.  or 
that  they  were  in  toe  writing  •vrhen.  he  signed 
same,  was  Itoelf  contradictory  at  what  he 
had  Just  admitted,  and  thus  raised  a  question 
vitally  affecting  his  credibility  which  was  the 
point  of  Inquiry.  If  the  writing  txure  no  evi- 
dences of  alterations  or  IntaUneations,  and 
appeared  aa  having  been  written  all  at  the 
same  time.  In  the  same  hand.  etc..  what  bet- 
ter evMence  could  there  have  be«i  tending 
to  show  the  contradlcticn  of  tiie  wltoess* 
present  testimony?  But  bow  could  the  Jury 
know  about  this  without  an  Inspection  of  tbe 
writing?  The  writing  having  been  excluded, 
appellant  If  It  bad  desired,  could  not  there- 
after have  been  allowed  to  introduce  the  on* 
who  wrote  It  and  the  officer  who  adminis- 
tered the  oath,  to  show  that  the  writing  did. 
Indeed,  contain,  at  the  time  it  was  signed 
and  Bwora  to,  what  It  now  contains,  and 
thus  corroborate  and  strengthen  the  proof  of 
contradiction.  Tbe  court  aftof  having  per^ 
mltted  cross-examination  on  toe  contento  of 
toe  writing,  and  then,  when  same  waa 
tered  at  the  pn^er  time,  having  excluded 
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must  have  done  bo  for  the  reason  that  he  con- 
sidered such  writing  irrelevant  or  Incompe- 
tent Without  any  auggeetlon  to  the  con- 
trary, appellant  had  the  right  to  assume,  un- 
der the  circumstances,  that  such  was  the 
view  of  the  court,  and  hence  it  was  not  in- 
cumbent upon  It  to  again  offer  It  when  it 
had  opened  Its  case.  Furthermore,  there  is  a 
variance  between  the  statement  in  the  writ- 
ing offered  In  evidence  and  that  made  by  the 
witness  upon  the  stand  as  to  the  portion  of 
the  property  he  first  discovered  on  fire.  This 
difference  was  sufficient  to  entitle  appellant 
to  have  the  writing  put  before  the  jury  for 
the  purpose  of  Impeaching  him.  It  at  least 
made  It  a  question  for  the  jury  to  say 
whether  or  not  this  witness  was  Impeached 
by  contradictory  statements.  The  plaintiff 
was  endeavoring  to  show  that  the  mtll  and 
property  were  fired  by  a  spark  from  defend- 
ant's engine.  The  testimony  of  Hendricks 
tended  to  show  that  the  portion  he  first  saw 
burning  was  the  west  end  of  the  main  lum- 
ber shed.  When  asked  what  portion  of  the 
mill  he  first  saw  burning,  he  answered,  to 
quote  his  exact  language:  "The  west  end; 
what  I  calU  from  where  I  live,  the  west  end 
of  the  main  lumber  shed.  It  had  burned  the 
entire  west  end  of  the  main  lumber  shed,  and 
had  burned  to  half  way  up  the  east  end." 
This  testimony  was  well  calculated  to  make 
the  Jury  believe  that  the  fire  originated  In 
the  west  end  of  the  main  lumber  shed.  This 
lumber  shed  was  situated,  according  to  the 
scale  of  distance  on  the  plat  made  part  of 
the  record,  within  some  16  or  20  feet  of  the 
railroad  track  where  the  train  had  passed. 
There  had  been  no  fire  at  all  about  that  part 
of  the  property  during  that  day,  and  from  the 
direction  of  the  wind,  the  amount  and  size 
of  the  sparks,  and  the  proximity  of  this  lum- 
ber shed  to  the  railway  track,  the  Jury  might 
well  have  concluded  that,  If  the  flre  originat- 
ed in  the  lumber  shed,  the  sparks  from  the 
engine  produced  It  Indeed,  this  would  have 
been  the  most  natural  concluaifm  from  the 
testimony  ot  witness  Hendricks,  conceding  it 
to  be  true;  and  it  was  very  material.  On 
the  other  hand,  If  the  flre  originated  at  tlie 
west  end  of  the  mill,  which  was  some  80  or 
100  feet  from  the  railroad  track,  and  nearer 
to  the  kilns,  and  nearer  to  the  shaving  house 
and  engine  house  of  the  mill,  where  there 
had  been  flre  on  the  day  of  the  night  of  the 
flre,  then  there  was  less  probability  that  the 
fire  originated  from  the  engine  of  the  rail- 
way, and  more  reason  for  the  contention  of 
the  railway  company  that  the  fire  originated 
In  Bome  other  way  than  by  a  spark  from  its 
engine.  Now,  the  witness  stated  simply  in 
the  affidavit  that  "When  I  first  discovered 
the  flre,  all  of  the  west  end  of  the  mill  was 
In  flames,  and  it  burned  very  rapidly  all  over 
the  entire  building;  so  fast  nothing  could  be 
saved."  This  statement  was  without  ex- 
planation or  qualification,  and  might  have 
been  taken  by  the  Jury  as  meaning  the  "west 
end  of  the  mill."  and  not  the  "west  end  of 


the  main  Inmber  shed";  the  two  being  en- 
tirely different  So  that  the  jury  might  have 
C4^clnded  that  there  was  a  decided  contra- 
diction of  the  witness  on  a  most  material 
point  The  court  therefore  erred  in  not  per- 
mitting the  reading  of  the  alleged  contra- 
dictory statement  Hot  can  we  say,  as  mat- 
ter of  law,  that  because  the  witness  admitted 
signing  the  affidavit  and  admitted  on  the 
stand  that  the  affidavit  contained  the  contra- 
dictory statement  therefore  appellant  was 
not  prejudiced  by  the  ruling.  By  not  permit- 
ting it  to  be  read  as  evidence,  the  Jury  were 
prevented  from  examining  the  writing.  The 
appellant  was  deprived  of  the  right  to  have 
It  considered  as  evidence  in  the  case,  and  its 
counsel  could  not  refer  to  or  discuss  it  in  their 
argument  AU  of  this  was  exceedingly  Im- 
portant to  appellant  and  the  ruling  of  the 
court  refusing  It  was  prejudicial  error. 

The  contention  that  the  court  did  not  err 
in  refusing  the  request  to  read  from  the  affi- 
davit of  Hendricks  because  It  was  joint  with 
the  request  to  read  from  the  affidavit  of  Ul- 
mer  is  not  well  taken.  The  authoritiea  cited 
to  show  that  where  any  part  of  the  evidence 
Is  admissible,  a  general  objection  la  not 
available,  are  not  applicable  here;  for,  al- 
though the  request  of  appellant  to  be  permit- 
ted to  read  from  the  affidavits  of  each  of 
these  witnesses  was  made  at  one  and  the 
same  time,  it  was  a  request  for  two  separate 
and  specific  things,  the  one  having  no  con- 
nection with  the  other.  The  attention  of  the 
court  in  the  request  was  called  to  each  B[>e- 
clfic  affidavit  that  appellant  desired  to  read 
from  by  name.  The  court  could  not  have 
been  misled,  and  must  have  known  that  In 
refusing  the  request  It  was  passing  upon  the 
admissibility  of  each  one  of  the  affidavits  for 
the  purpose  of  impeachment  The  affidavits 
were  not  Joint  They  could  not  be  read  at 
the  same  time.  The  court  should,  tha«fore, 
have  admitted  the  one  properly  offered  and 
rejected  the  other.  We  find  no  other  oror, 
but  for  this  the  Judgment  must  be  ravened, 
and  the  cause  remanded  for  a  new  trlaL 

BATTLE  and  BIDDICE,  JJ„  dissent 


UeWILUAMS  t.  BONNBR. 
(Snpreme  Oonrt  of  Arkansas.   Feb.  28.  ItNM.) 

BJEOTMBNT-^HANOB  OF  TmA-DBBDB— IN- 
CEPTION TO  DBBD— RES  ADJU- 
DICATA— EVIDENCE. 
Where,  in  ejectment,  plaintiff  claimed  an- 
der  a  tax  deed,  and  defeaaant  excepted  to  the 
deed  on  the  ground  that  it  had  been  held  by 
the  lupreme  court  that  tax  sales  made  on  a  cer- 
tain day  were  void,  and  that  the  deed  showed 
on  its  face  that  it  was  made  is  pursuance  of  a 
sale  OS  that  day,  It  was  error  to  instain  the 
exception,  it  appearing  that  in  the  suit  relied 
on  extraneous  evidence  had  been  received  in 
order  to  determine  what  day  the  statute  intend- 
ed the  sale  should  be  made  on,  and,  the  proper 
day  still  being  a  matter  of  calculation,  based 
on  extraneous  evidence,  the  finding  of  facts  in 
the  other  case  and  the  Judgment  therein  did  not 
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^eclade  Inaairj  into  the  fitctt  of  the  cwm  at 

Appeal  from  circuit  court.  AikaiuBa  county; 
Jamea  S.  Thomas,  Judge. 

Action  by  one  McWlUlams  a^falnat  one  Bon- 
ner. From  a  Judgment  In  faror  of  defendant, 
plaintiff  amMala.  Beversed. 

OeocsB  a  liBwls.  toe  appellant  Jamea 
Gibaon  and  J<din  F.  Paite,  tot  awellee. 

BUNN.  C.  J.  This  la  a  suit  in  ejectment 
by  iMW«llant  against  appellee  in  tbe  Arkansas 
coanty  circuit  court  for  tbe  recovery  of  the 
N.  B.  ^  of  sectlMi  26,  township  4  S.,  of  range 
2  In  Arkansas  county.  The  plaintiff'a 
claim  of  title  la  founded  upon  a  clerk's  tax 
deed  executed  and  acknowledged  on  the  28th 
day  of  September.  1887,  in  which  It  Is  recited, 
among  other  things,  that  at  a  tax  sale  of  lands 
for  the  taxes  of  1868,  made  on  the  2d  of  Au- 
gust. 1869,  one  Thomas  J.  Darldson  became 
the  purchaser  of  said  land  for  the  taxes, 
penalty,  and  costs  assessed  against  it,  he  being 
the  best  bidder  for  the  least  portion  of  the 
same,  bidding  for  the  whole  tract,  said  sale 
having  been  commenced  on  the  flxst  Monday 
In  August  In  said  year  1868.  and  received  his 
certificate  of  purchase  accordingly,  which  he 
afterwards  assigned  and  transferred  to  plain- 
tiff. McWUllanis.  PlaUitlfr  also  aUeged  that 
^e  had  paid  the  taxes  on  said  land  every  year 
from  1868  to  1890,  Inclusive,  and  for  the  year 
1^;  that  defendant  was  In  wrongful  posses- 
sion; wherefore  be  prayed  judgment  for  the 
recovery  of  tbe  land,  and  for  damages,  and  in 
the  altematlve  for  his  outlay  In  paying  said 
taxes  and  the  purchase  money,  etc  The  de- 
fendant answered,  denying  the  validity  of 
plaintiff's  said  deed,  alleging  that  a  sale  on 
the  said  2d  day  of  August,  1868.  was  null 
and  Toid,  and  setting  up  title  in  himself  by 
reason  of  bis  purchase  at  a  subsequent  tax 
sale,  to  wit,  in  1892,  for  the  taxes  of  1881,  and 
a  oonflrmatlon  of  the  same.  With  his  answer 
defendant  flies  his  exceptions  to  the  plalntltTs 
said  deed,  as  follows,  to  wit:  (1)  Because 
there  was  no  law  authorizing  the  levy  of  tax- 
es for  the  year  1868  on  said  land;  (2)  because 
there  was  no  law  authorizing  the  levy  of 
taxes  in  the  year  1868  for  the  taxes  of  1868  on 
said  land;  because  there  was  no  law  au- 
thorizing the  sale  of  said  lands  on  the  2d  of 
August,  1808;  (4)  because  the  sale  of  said 
laud  on  the  2d  day  of  August,  1868,  for  the 
taxes  of  1868.  was  without  warrant  or  au- 
thority of  law,  and  was  void  ab  Initio. 

The  general  revenue  act  of  July  23.  1868, 
provided  for  the  assessmeut  and  collection  of 
the  taxes  for  that  year.  The  act  of  February 
19.  1869,  provided  for  extending  the  time  for 
the  taxing  officers  to  make  up  their  lists, 
give  notice,  and  make  sales  after  said  lists 
were  adjusted  by  the  court  There  does  not 
seem  to  be  any  serious  contention  that  these 
statntea  did  not  authorize  the  levy  of  taxes  for 
the  year  1868.  The  real  contention  raised  by 
tbe  exceptions  to  plalntUTs  deed  Is  that  the 
same  shows  on  its  face  that  the  sale  Id  pnrso- 


ance  of  which  It  was  made  was  made  on  the 
2d  day  of  August  1869,  and  that  this  court 
Jn  the  case  of  Boehm  v.  Porter.  tH  Ark.  6GQ, 
17  S.  W.  1,  held  that  tax  sales  made  on  that 
day  were  null  and  void.  In  that  case  It  wsf 
an  issue  of  fact  whether  the  sale  made  on 
that  day  was  legal,  and  after  taking  testi- 
mony the  coort  held  that  it  was  not  a  legal 
sale.  The  act  of  February  18,  1868.  contahi- 
ed  provisions  whicb  rendered  It  Impossible  to 
determine  as  a  matter  of  law  what  was  the 
proper  day  (or  tax  sales,  and,  in  order  to  de- 
termine that  question,  evidence  extraneous  the 
recitals  of  the  tax  deed  was  necessary.  That 
evidence  was  taken,  and  upon  it  the  court 
in  that  case  based  Its  findings  and  Judgment 
In  the  case  at  bar  the  issue  Is  one  of  law. 
made  by  an  ^ceptlon  to  the  deed,  and  the 
Questioo  Is,  Is  or  Is  not  the  deed  good  on  its 
face?  If  It  Is,  the  exception  should  have 
been  overruled,  and,  if  not  It  should  have 
been  sustahied.  The  deed  Is  good  on  Its  fOce. 
The  finding  of  facta  in  anoOier  case,  and  Judg- 
ment thereon,  does  not  preclude  further  in- 
quiry hito  the  facts  tii  this  case.  Whether  or 
not  the  2d  of  August  waa  the  proper  day  is 
still  a  matter  of  some  calculation,  based  upon 
extraneous  evidence,  and  the  case  should  have 
been  permitted  to  progress  to  a  settlement  of 
the  Issues  of  fact  made  by  the  complaint  and 
answer,  since  it  does  not  seem  to  be  admit- 
ted by  the  defendant  that  the  2d  of  August 
was  not  the  proper  day  for  the  sale.  Bevers- 
ed  and  remanded,  with  directions  to  overrule 
the  exceptions  and  proceed  to  trial  on  tbe 
complaint  and  answer  and  evldencCk 

BATILB,  absent 


BROWN  T.  ENNIS  et  al. 

(Supreme  Court  of  Arkansas.   March  2,  1901.) 

HOHBSTBAD— BALB  ON  BXECUTION— PUB- 
CHABB  HONEY. 

Where  plaintifF  purchased  land,  and  as- 
sumed as  part  of  the  price  a  debt  of  the  seller 
to  a  third  person  incurred  In  the  purchase  of  a 
horse,  aod  executed  his  note  therefor  to  such 
third  person,  the  payee  thereof  may  collect  It 
by  selling  the  land  under  execution,  though  It 
Is  the  maker's  homestead,  since,  as  the  note 
was  given  for  part  of  the  price,  the  honrastead 
is  not  exempt  under  Ooost.  art  0,  I  8.  provid- 
ing that  a  homestead  is  subject  to  the  lien  for 
the  purchaas  mon^. 

Appeal  from  circuit  court,  Scott  county; 
Styles  T.  Bowe,  Judge. 

Suit  by  Martha  Ennls  and  W.  H.  Eunls 
against  8.  O.  Brown  to  restrain  tbe  sale  of 
a  homestead  under  an  execution.  Prom  a  de- 
cree In  favor  of  plalntlfh,  defendant  appeals. 
Reversed. 

LemlDg  &  Hon,  for  i^tpellant  0. 8.  Bvans. 

for  appellees. 

BATTIiE,  J.  Is  the  land  constituting  the 
homestead  of  W.  H.  Ennis  and  Martha  En- 
nls exempt  from  sale  under  the  execution  is- 
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■ned  vpm  the  Jodgmeiit  recoTered  b7  8.  O. 
Brown  against  W.  H.  EnnlsT 

Tbe  conatttotton  of  tUi  atate  (»dalns: 
**nw  bomeatead  of  any  resident  of  this  state, 
who  Is  married  or  the  head  of  a  family,  shall 
not  be  subject  to  tbe  lien  at  any  Jni^ment 
or  deoee  of  any  conrt,  or  to  sale  under  vi- 
ecutlon,  or  other  process  thereon,  exceiit  wuik 
as  may  be  rendered  for  the  purchase  numey. 
or  txxt  spedfle  Uens,'*  etc.-  Ooist  art  9^  I  8. 

In  Acmman  Barnes,  86  Ark.  4^  51  S. 
W.  819^  It  was  held  that  "money  borrowed 
for  tbe  purpose  of  buying  a  home,  and  ao 
used.  Is  purchase  money,  within  the  excep- 
tion to  article  9>  |  S,  of  the  constltntion  ot 
1874,  exempting  homesteads;  and  In  case  of 
the  destmcUon  of  the  residence  by  fire  tbe 
borrower  cannot  bold  the  Insuram^  money 
due  on  a  polity  taken  by  him  for  his  own 
benefit  exempt  ftom  selsnre  on  process  of 
gamidunent  or  execution  for  the  debt  due 
the  lender.** 

In  FamsworOi  t.  Hootw,  66  Ark.  867,  50 
&  W.  8^,  the  facts,  In  part,  are  as  follows: 
On  August  28,  1880,  one  Dal^  and  wife  own- 
ed a  certain  tract  of  land,  and  executed  a 
mortgage  thereon  to  secure  a  note  glren  by 
them  to  the  Lombard  Inrestment  Ck)mpany 
for  a  $900  loan.  On  November  12,  1882. 
Daily  and  wife  sold  the  land  to  one  Donald- 
son for  ¥1,800,  "subject  to  the  $500  mortgage 
in  fBTor  of  the  Lombard  loTestment  Com- 
pany." On  December  21,  1882,  Donaldson 
executed  a  mortgage  on  tbe  iwoperty  to 
Hoover  ft  Bros.  £or  $726,  subject  to  the  L«n- 
bard  mortgage  In  Ajndl,  18^  A.  Fams- 
worfli  purchased  tbe  land  from  Donaldson 
for  $2,00^  paying  $800  In  cash,  and  execnt- 
Ing  hta  note  for  $1,200.  In  the  summer  of 
1884,  Donaldson.  learning  tluit  Famsworth 
would  be  unable  to  pay  his  note  at  maturity, 
assisted  him  In  negotiating  a  contract  with 
Hoover  ft  Bros.,  to  wUCb  Donaldson  and 
Famsworth  were  parties.  By  this  contract 
Hoover  ft  Bros,  undertook  to  purchase  the 
Lombard  mortgage.  Donaldson  and  wife 
were  to  execute  a  warranty  deed  to  Fams- 
worth, and  surrender  his  note  for  the  $1,200; 
and  Famsworth  was  to  uecute  Us  notes  to 
Hoover  ft  BrM.  for  the  aggregate  amount 
due  on  the  Donaldson  and  Lnnbard  OKnt- 
gages.  Hoover  ft  Bros,  purchased  the  Lom- 
bard mortgage.  In  December,  1881,  Fams- 
worth executed  his  notes  to  Hoow  ft  Bros, 
for  the  amount  due  on  the  mortgages.  Don- 
aldson and  wife  couTeyed  the  land  to  Fams- 
worth, and  Famsworth  and  wife  executed  a 
mortgage  to  secure  Famsworth's  notes.  Mrs. 
Famsworth  did  not  Join  ber  husband  In  the 
granting  clause  of  the  mortgage,  nor  did  she 
release  her  homestead  in  the  body  of  the 
mortgage,  nor  did  she  acknowledge  the  ex- 
ecution of  the  same,  and  In  the  acknowledg- 
ment release  and  relinquish  bw  homestead 
rights  in  the  land.  At  the  time  she  and  her 
hiisbsBd  executed  the  mortgage,  they  resided 
on  the  land  as  tbelr  homestead.  Afterwards 
n  actltm  was  brought  by  Hoover  ft  Bros. 


against  Famsworth  and  wife  to  fneclose  the 
mortgage,  and  tbe  defendants  pleaded, 
among  other  things,  that  tt  was  void,  be- 
cause tbe  wife  did  not  Johi  in  the  execution 
of  the  mortgage;  and  the  questUm  arose. 
Oils  being  true,  was  not  tiie  mortgage,  neva> 
tbeless,  valid.  It  being  given  ta  secure  tiie 
purchase  money  for  which  the  land  mortga- 
ged was  sold?  In  discussing  this  question 
the  court  said:  'The  court  found  that  tbe 
mortgage  from  Famsworth  and  wife  was 
valid.  Sand,  ft  H.  Dig.  |  8718,  prtfrtdea: 
*No  conveyance,  mortgage  or  other  Instra- 
ment  afECcttng  tbe  homestead  of  any  mar- 
ried man  shall  be  of  any  validity,  except  for 
taxes,  laborer^  and  medianica'  Uens,  uid  the 
purchase  money*  unless  his  wife  Joins  In  the 
execution  of  audi  Instrument,  and  admowl- 
edges  tbe  same.'  The  contract  between  Don- 
aldson, Famsworth,  and  Hoover  ft  Bros.,  by 
which  Donaldson  and  wife  were  to  oeeute 
a  warruity  deed  to  Famswwth,  and  Fama- 
wwth  was  to  execute  bis  notM  to  Hoover  ft 
Bros.,  as  set  forth  In  statement  of  facta, 
however  drcultous  tbe  method,  was  tan- 
tamount to  an  advancement  Hoover  ft 
Bro&  to  Famaworth  ut  the  purdiaae  money 
to  the  amount  of  these  mortgages;  tor,  ac- 
cording to  tte  agreement.  It  was  only  by 
psying  off  these  mor^ges  tiiat  Famsworth 
was  to  get  his  warranty  deed  from  Donald- 
son to  the  land.  Tbe  execution  ot  the  mort- 
gage from  Famsworth  to  W.  G.  Hoover  ft 
Bros,  to  secure  tbe  amount  of  fiieae  mort- 
gages, simultaneously  ^tb  Uie  execution  ot 
tbe  deed  from  Donaldson  to  Famsworth, 
was  In  reality  nothing  more  nor  less.  In  ef- 
fect, than  a  mortgage  to  secure  the  purchase 
money.  It  was.  in  legal  effect,  the  same  as 
if  HoovCT  ft  Bros.  bad.  taken  ttie  deed  to 
themselves  from  Donaldson,  and  then  con- 
veyed the  land  to  Famaworth,  and  taken  a 
mortgage  back  to  aecure  the  amount  of  tiie 
Donaldson  and  Lombard  mortgages,  which 
represented  tbe  pnrdiase  prtce  Famsworth 
was  to  pay  for  the  land.** 

In  the  case  before  us,  W.  H.  Bnnis  execut- 
ed his  note,  payable  to  S.  C.  Brown,  for  $85 
of  the  $500  which  he  agreed  to  pay  one  Bodl- 
f<«d  for  the  land  be  (Bnnis)  purchased  from 
Bodlford.  This  note  was  received  by  Brown 
In  payment  of  a  note  wblcb  Bodlford  had 
executed  to  him  for  a  borse.  The  fact  that 
the  note  of  Ennia  was  used  to  pay  a  note 
which  was  given  for  a  horse  did  not  change 
its  consideration.  If  It  did.  how  was  tbe 
$85  which  Fnnls  agreed  to  pay  for  the  land 
satlsaed?  The  $85  was  set  apart  for  the 
payment  of  the  Bodlford's  Indebtedness  to 
Brown,  and  was  appropriated  to  that  purpose 
by  BnnIs  executing  his  note  to  Brown  for 
that  amount  BIghty-flve  dollars  of  the  pur- 
chase money  for  the  land  has  never  been 
paid.  Bodlford  caused  It  to  be  transferred 
to  Brown  to  pay  his  indebtedness,  and  Brown 
la  seeking  to  collect  It  by  selling  the  land 
under  execution.  He  Is  entitled  to  do  so. 
The  land,  although  It  la  the  homestead  ot 
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KnniB  and  his  wife,  U  not  exempt  Bank  t. 
Bender.  62  Ark.  398.  35  S.  W.  U04. 

So  much  of  the  decree  of  the  circuit  court 
as  directs  the  clerk  to  issue  a  supersedeas  Is 
reversed,  and  the  cause  Is  remanded,  with  In- 
■trocttons  to  the  court  to  modify  ita  decree 
in  accordance  with  this  opinion. 


BDRGATJER  t.  PARKER 

(Suprfme  Court  of  Arkansas.    Feb.  28,  1901.) 

HOMBSTBAD-OCCUPATION  AFTER  JUDGUBNT 
RSNDBRBD-fiUBSEQUBNT  BXBCCTION. 

Where  a  lot  was  first  occupied  as  a  home- 
stead b7  a  Jvdflment  debtcw  aftM  rendiUon  of 
the  judgment,  and  an  execution  on  sacb  judg* 
ment  was  subseQueaUy  issued,  but  before  the 
expiration  ot  the  judgment  lien,  the  lot  was 
sa^ect  to  be  sold  to  satldy  Uie  judgment 

Appeal  from  Garland  chancery  court; 
land  Leatherman,  Chancellor. 

Action  by  B.  Burgauer  against  D.  F.  Par- 
ker. From  a  decree  In  favor  of  defendant, 
and  from  aa  order  denying  a  motion  to  quash 
a  supersedeas,  plaintiff  appeals.  Reversed. 

Ttxe  appellant,  B.  Burgauer,  on  January  25. 
1806,  obtained  a  Judgment  and  decree  against 
D.  F.  and  Laura  J.  Parker,  in  the  Garland 
diaacery  court,  for  the  sum  of  (4,301.07.  and 
for  the  sale  of  certain  lands  (If  the  Judgment 
shoold  not  be  paid  in  four  months)  which 
bad  been  conveyed  by  the  said  defendants 
to  Oiarles  D.  Greaves,  as  trustee,  for  the 
benefit  of  Burgauer,  by  their  deed  of  trust 
bearing  date  April  28.  1894.  which  deed  se- 
cured an  original  debt  of  (5,000,  and  interest 
at  10  per  cent,  payable  semiannually.  The 
judgment  was  not  personal  against  Laura  J., 
wife  of  D.  ¥.  Parker,  and  was  to  be  satisfled, 
as  to  her,  out  oC-  tlw  lands  ordered  sold  by 
the  decree.  It  was  a  personal  judgment 
agalnat  D.  F.  Parker.  The  lands  having 
been  sold,  the  commissioner  of  the  court,  on 
April  IS,  1807,  entered  a  "credit  on  the  with- 
in judgment  and  decree  of  the  sum  of  $3,- 
907.66,  being  the  amount  received  by  me  as 
tnA  commissioner,  less  the  costs  herein  and 
tans  accrued  up  to  date  of  sale  of  said  lands, 
the  purchase  price  being  (4,000,  and  the 
coeta  herein  (43.60,  and  taxes  (48.75."  Prior 
to  November  1.  1897,  an  ezecutltHi  Issued  on 
this  judgment  against  D.  F.  Parker'for  the 
deficiency.  The  sheriff  made  levy  on  part  of 
lot  a  block  105,  in  tbe  city  of  Hot  Springs; 
parts  of  lots  4  and  6,  In  block  06;  and  part 
of  lot  12,  block  105;  and  the  same  were  ad- 
vertised for  sale  on  November  22,  1807.  Pri- 
or to  the  day  of  sale  Parker  filed  his  claim 
for  a  homestead,  and  tbe  clerk  issued  a  super- 
sedeas. On  November  22. 1897,  the  lots,  other 
than  part  of  lot  8,  block  105,  were  sold  by 
the  BherUC.  but  the  proceeda  of  sale  were  not 
snlBcient  to  satisfy  the  execution,  and  on 
the  same  day  Bargaotr  filed  in  the  chancery 
eoort  his  response  to  the  claim  of  Parker  for 
exemptions  and  hrauestead.  The  response 
to  the  clnlm  of  Parker  for  luanestead  denied 


that  be  was  the  owner  of  the  lot  so  as  to 
enable  him  to  claim  it  as  a  homestead:  de- 
nied that  be  could  lawfully  claim  It  as  a 
homestead;  denied  that  he  could  lawfully 
claim  It  as  exempt  from  sale  under  article  9 
of  the  constitution;  stated  that  the  lien  of 
bis  judgment  rendered  on  January  25,  1896, 
was  superior  to  the  claim  of  homestead,  and 
that,  on  the  date  of  the  rendition  of  the 
judgment  the  lot  had  not  been  impressed 
with  the  character  of  a  bomestead  by  Parker 
or  any  of  bis  family,  and  on  said  date  he 
made  claim  of  other  lands  for  his  homestead. 
Prayer  that  Parker  be  denied  tbe  right  of 
bomestead.  and  that  the  lands  be  sold  under 
the  execution  as  directed,  etc.  The  property 
in  controversy  was  owned  by  M.  D.  Parker, 
mother  of  appellee,  who  died  March  13.  1895. 
By  her  will  this  lot  and  other  lands  were 
devised  to  appellee.  M.  J.  Rice,  and  M.  F. 
Parker,  to  be  divided  equally.  This  particu- 
lar lot  was  occupied  by  J.  W.  Parker,  hus- 
band of  the  testatrix,  and  his  daughter.  Mrs. 
Rice,  until  his  death,  November  18,  1895,  and 
Mrs,  Rice  continued  her  residence  there  un- 
til January,  1806.  It  was  leased  by  tbe  ap- 
pellee, as  executOT  oC  his  mother's  will,  to  J. 
W.  Brock,  from  January,  1806.  for  more  than 
five  months.  After  this  it  was  leased  to  G. 
E.  Evans  until  December  20.  1806.  It  was 
leased  to  S.  W.  Vaughan  from  March  or 
April,  1807,  to  the  time  appellee  movtd  there^ 
in  September,  1807.  For  several  years  prior 
to  the  time  appellee  moved  to  this  property 
he  bad  been  living  at  No.  1014  Central  ave 
nue.  In  Hot  Springs,  In  blo(dL  06.  He  was 
living  tbere  at  the  time  of  his  mother's  deatb. 
The  title  was  in  bis  wife's  name.  He  had 
charge  of  all  property  devised  by  his  moth- 
er's will  until  the  time  of  the  sale  by  the 
probate  court  to  pay  debts  or  the  partition 
between  the  heirs.  In  September,  1687,  by 
agreement  among  the  devisees  under  the  will, 
the  unsold  lands  were  appraised,  and  a  par^ 
tltlon  deed  was  executed  by  them  on  Septem- 
ber 27,  1897,  by  which  appellee  received  c<n- 
veyance  of  the  lands  in  controversy.  Soon 
thereafter  he  moved  on  the  lands.  "I  en- 
tered into  possession  at  once  after  the  execu- 
tion of  the  deed  of  partition,  and  I  entered 
with  the  intention,  and  so  stated  at  the  time, 
of  a  homestead."  "It  was  understood  by  the 
heirs  at  the  time  of  the  partition  deed,  and 
I  so  stated,  that  I  had  taken  It  for  the  ex- 
press purpose  of  a  homestead,  at  Ito  ap- 
praised value,  and  I  never  had  or  enjoyed 
any  of  the  lands  of  my  father  or  mother  up 
to  that  time  as  a  homestead."  The  chancel- 
lor made  the  following  findings  of  fact:  That 
B.  Burgauer,  tbe  plaintiff  herein,  recovered 
Judgment  against  defendant.  I>.  F.  Parker. 

on  January  26,  1806,  for  the  sum  of   

df^lars.  and  a  decree  was  also  rendered  in 
his  favcHT  foreclosing  a  deed  of  trust  given 
to  secure  the  Indebtedness  sued  upon,  which 
property  embraced  in  said  deed  of  trust  was 
sold  under  order  of  the  court  to  satisfy  such 
decree,  and  failed  to  bring  the  fall  amour 
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of  the  same;  that  an  execotloD  was  Issued 
for  the  amount  remaining  dne.  which  was 
levied  npon  the  property  In  question,  to  wit, 
pert  of  lot  8.  In  block  106,  In  the  city  of  Hot 
SprlnsB,  Garland  county,  Ark.,  and  upon  <Hie 
or  two  other  lots.  The  court  finds  that  the 
mother  of  D.  F.  Parker  died  on  March  14, 
1895,  and  his  father  died  November  18,  1895, 
and  that  bis  mother  and  father  had  lived  on 
the  property  now  claimed  as  a  homestead 
by  said  D.  F.  Parker  up  to  the  time  of  their 
death,  and  for  many  years  prior  thereto; 
ttiat  his  mother,  Margaret  Parker,  died  pos- 
sessed of  said  lot  and  other  property  In  the 
city  of  Hot  Springs,  which  was  devised  un- 
der the  will  ot  said  Mai^aret  D.  Parker  to 
the  said  son,  D.  F.  Parker,  and  to  others 
who  obtained  said  property  by  such  devise 
at  her  death  as  tenants  In  common,  each 
holding  his  or  her  undivided  Interest  or  share 
until  partitioned.  The  court  also  finds  that 
the  said  propOTty  was  partitioned  among  the 
belrs  of  said  Margaret  Pai^er,  and  each  own- 
er was  conveyed  his  or  her  proportional  part 
by  a  deed  of  date  September  27,  1887;  that 
saJd  D.  F.  Parker  obtained  and  was  deeded 
for  bis  part  or  interest  In  his  mother's  estate 
the  saJd  lot  (part  of  lot  8,  In  block  lOS), 
which  he  claims  as  a  homestead  herein,  and 
other  real  property;  that  be  at  the  time  de- 
termined to  claim  it  (said  lot  8)  as  his  home- 
stead, and  in  a  few  days  thereafter  moved 
on  and  occupied  it  as  such;  that  said  deed 
of  partition  was  placed  on  record  before  the 
Levy  of  the  execution  b«%in,  and  that  said 
O.  F.  Parker  occupied  and  claimed  it  as  a 
homestead  at  the  time  of  the  said  levy;  that 
R.  Buigauer,  the  plalntifl!.  insists  that  the 
ilen  of  the  judgment  and  decree  reudered  In 
this  court  on  January  26,  1896,  Is  superior 
to  tiie  homestead  of  the  defendant,  D.  F. 
Parker,  In  the  land  claimed,  and  that  at  said 
time  Parker  made  claim  of  other  land  for  a 
homestead;  and  the  court  finds  from  the  evi- 
dence of  said  Parker  that  the  place  or  places 
lived  on  by  him  for  several  years  prior  to 
his  living  on  said  lot  8  were  not  claimed  by 
him  as  a  homestead.  The  court  also  finds, 
as  a  matter  of  fact,  that  the  said  D.  F.  Par- 
ker has  been  a  resident  of  the  state  and  the 
head  of  a  family  for  several  years  prior  to, 
and  at  all  times  since,  the  rendition  of  the 
Judgment  aud  the  decree  herein,  and  that  he 
has  not  claimed  a  homestead  in  any  real 
property  at  any  time  since  the  rendition  of 
said  Judgment  and  decree,  except  In  the  prop- 
erty In  questlMi;  that  the  cash  value  of  the 
homestead  claimed  herein  Is  $2,600.  Also 
the  following  declarations  of  law:  "(1)  The 
court  concludes,  as  a  matter  of  law,  that  a 
resident  of  the  state  and  the  head  of  a  fam- 
ily, who  has  no  other  homestead,  and  who 
acquires  real  property  by  descent  or  devise 
under  the  last  will  and  testament  of  a  par- 
ent <and  not  by  purchase),  as  tenant  In  com- 
mon with  other  heirs  or  devisees  of  same 
parent  or  ancestor,  shall  be  entitled  to  a 
homestead  In  the  portitm  of  such  real  prop- 


erty allotted  end  deeded  to  him  as  his  share 

or  portion  under  a  partition  of  the  entire 
property  among  the  owners  thereof,  provided 
he  claims  at  the  time  of  the  partiticm  a  home- 
stead In  the  part  so  set  apart  and  deeded  to 
him,  and  also  occupies  It  as  such  In  a  rea- 
sonable time  thereafter,  as  against  the  lien 
of  a  Judgment  or  decree  rendered  against 
him  after  the  property  has  descended  to  him. 
and  before  partition,  and  8«alnst  the  lien  of 
an  execution  lasued  on  such  Judgmrat.  and 
levied  on  the  property  claimed  as  a  home- 
stead after  the  same  had  t>een  set  apart  and 
deeded  to  such  Judgment  debtor,  after  a  parti- 
tion among  the  owners,  and  after  the  same 
had  been  claimed  and  occupied  aa  a  home- 
stead by  such  judgmmt  debtor.  (2)  That, 
in  order  for  said  D.  F.  Parker  to  claim  and 
hold  a  homestead  in  the  real  property  ac- 
quired from  his  mother  by  devise  In  common 
with  other  of  her  children  and  devisees.  It 
was  not  necessary  for  him  to  «iter  npon  any 
portion  of  such  real  property  before  the  Judg- 
ment was  rendered  In  favor  of  said  Bur^ 
gauer  against  him:  that  he  had  a  reasonable 
time  after  the  partition  of  the  prt^rty 
among  tlie  heirs  and  devisees  to  claim  a 
homestead  In  a  portion  of  the  same  set  apart 
to  him  under  the  partition,  and  to  move  on 
and  occupy  the  same  as  a  homestead;  and 
the  court  Is  of  the  opinion  that  he  did  move 
on  the  said  property  claimed  by  him  as  a 
homestead  within  a  reasonable  time  after 
the  same  was  set  apart  to  him  under  the  par- 
tition among  the  h^rs  and  devisees  of  his 
mother,  and  that  his  right  of  homestead  in  It 
Is  auperlor  to  the  lien  ot  the  judgmoit  of 
the  said  Burganer  which  was  rendered  after 
the  death  of  the  mother  of  said  D.  F.  Parker, 
and  prior  to  tiie  partition  of  the  property, 
and  also  superior  to  the  Hen  of  the  execution 
which  was  Issued  on  such  Judgment,  and 
which  was  levied  on  the  property  In  ques- 
tioD.  after  said  D.  P.  Parker  had  occupied  It 
as  a  homestead.  It  Is  thwefore  consldorecl, 
ordered,  and  adjudged  and  decreed  by  the 
court  that  the  said  D.  F.  Parker  is  eotitied 
to  a  homestead  In  the  part  of  said  lot  S, 
block  lOS.  claimed  and  occupied  by  him  as 
such,  as  against  the  said  Judgment  and  exe- 
cution lien  of  said  Burgauer;  that  the  mo- 
tion to  quash  the  supersedeas  be  overruled, 
and  that  the  said  D.  F.  Parker  have  and  re- 
cover of  and  from  the  said  Burgauer  aU  his 
costs  herein  expended;  to  which  findings, 
rulings,  judgment  and  decree  of  the  court 
the  said  Bui^uer  excegtB,  and  imiys  an  ap- 
peal to  the  supreme  coort,  which  Is  granted.** 

Greaves  ft  Martlii.  for  aroellant  John  2L 
Harrell  and  OodcrlU  &  Oockrill,  for  appeDee. 

HUGHES,  J.  (after  stating  the  facts).  We 
are  of  tiie  opinion  that  there  Is  error  In  the 
decree  of  the  chancery  court  in  this  case,  for 
which  It  must  be  revised.  As  the  Judgment 
in  favor  of  the  appellant  was  rmdered  befMe 
the  lot  til  controrersy  was  oecn^ad  as  a, 
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himiertead,  and  flxeeoUon  on  Judgment 
was  lerled  npcm  the  ivoperty  before  tbe  Iten 
of  tibe  Jndgmait  bad  expired.  It  was  subject 
to  be  aold  to  aatlafjr  tbe  same.  Tbe  occnpa- 
thm  (tf  It  rabsequent  to  the  rendition  of  tlie 
Jndgmait.  an  execution  upon  which  had  beoi 
levied  npon  before  the  jodKment  lien  had 
pined,  did  not  relieve  ft  from  the  Hen,  tiiongh 
the  oeenpatlon  waa  prior  to  tbe  levy  of  the 
execution,  fflmpeon  t.  Btffle,  63  Ark.  299,  88 
S.  W.  845;  Beynolda  t.  Tenant  51  Ark.  84. 
9  S.  W.  8S7.  The  decree  is  rerened  and  re- 
manded with  directions  to  quash  flie  supers 
sedeaa. 

BATTLSS.  3^  absent 


BfcKBNNON  T.  ST.  L0UI3,  L  M.  ft  B.  ET. 
00. 

<SapreiiM  Court  of  Arkanras.    Feb.  23,  1801.) 

■UNBNT  DOMAIN  —  RAILROADS  —  iUOHT  Of 
WAT— APPROPRIATION— REMEDY  OF  OWNBR 
— BTATUTBS  —  COMPENSATION  —  BX0LU8IVB- 
NB8S  OF  REMEDY— EJBOTHBNT. 

l.Sand.  &  H.  Dig.  f  Zm,  dedans  that 
whenever  any  corporation  authorized  to  ap- 
propriate private  property  shall  appropriate 
real  estate,  the  owner  shall  have  an  action  for 
damages.  Section  27S&  proTidea  the  measare 
of  recoren  in  such  an  action,  and  section  2736 
requires  the  court  to  indnde  in  tlie  judgment 
an  order  condemning  the  property  to  the  public 
use  to  which  it  shall  be  appropriated.  Held 
that  where  a  railroad  apprc^riates  land  for  a 
right  of  way  within  the  prescribed  limits,  the 
owner  miv  not  bring  ejectment  for  damages, 
the  remedy  giTen  by  section  2734  being  excln- 
aive. 

2.  Whether  land  appropriated  by  a  railroad 
company  as  a  part  oC  Its  ri^t  of  way  within 
the  aiz-rod  limU,  as  prescribed  by  Sand,  ft  H. 
Dig.  1  6175,  is  necessary  to  the  nse  and  opera- 
tion of  the  road,  is  a  matter  to  be  determined 
bj  the  company. 

S.  Where  a  railroad  appropriates  land  for  a 
right  of  way  more  than  six  rods  In  width,  as 
authorised  1^  Sand.  &  H.  Dig.  |  61'^,  tbe  own- 
er can  recover  tbe  excess  in  ejectment 

Battle,  J.,  dissenting. 

An;>eal  from  circuit  court  Johnson  coun- 
ty; WlUIam  L.  Moose,  Judge. 

Action  by  A.  M.  McKennon  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
OMnpany.  From  a  judgment  la  favor  of  de- 
fendant plaintiff  appeals.  Reversed. 

On  tbe  Stb  day  of  Aognat  1898.  appellant 
filed  bis  complaint  In  tbe  Johostm  drcnlt 
court  against  appellees,  alleging.  In  snb- 
ataiiee^  that  he  la  the  ownw  of  and  cntiaed 
to  Uw  poBBeaalon  of  land  25  feet  In  width  on 
eacb  Bide  of  the  right  of  way  of  tbe  Little 
Roek  ft  Ft  Smith  Btilroad  passing  through 
tbe  8.  BL  K  of  the  N.  B.  ^  section  7,  town- 
ship 9  N.,  range  28  W.,  of  which  appellee 
la  In  the  wrottgfnl  and  nnlawtnl  posecaslon. 
and  prays  a  recovery  of  aald  lands  and  dam- 
ages, and  states  In  the  complaint  bla  chain 
of  Utle.  At  tbe  Hay  term  of  this  court 
1889.  a  trial  was  bad  without  answer.  It 
being  agreed  and  understood  that  the  same 
tntght  be  filed  after  the  trial,  the  purport  of 


It  b^ng  at  fbe  time  atated;  and  now,  ft 
not  having  been  filed,  and  not  appearii^  In 
the  transcript  it  is  agreed  that  it  may  be 
filed  here,  and  treated  as  a  part  of  tbe  tran- 
script Thla  anawer  says  that  the  atripa 
of  land  sought  to  be  recorered  are  a  portion 
of  Its  right  of  way  in  Johnson  conn^.  Ark., 
and  that  appellee  has  been  nalng  said  strips 
of  land  as  a  portion  ct  Its  right  of  way  tor 
more  than  20  years;  and  Uiat  early  In  the 
year  1893,  at  a  time  when  aiqpcllee  was  In- 
closing Its  right  of  way  through  tibat  por- 
tion of  Johnson  county  where  Uiese  lands 
and  oilier  contiguous  lands  He,  it  Inclosed 
theae  two  strips  of  land  as  a  portion  of  tts 
rif^t  of  way;  and  that  since  that  time  ap- 
pellee has  maintained  these  strips  of  land, 
along  with  other  landa,  as  a  pwtlon  of  Its 
right  of  way;  that  aald  atrips  are  absolutely 
necessary  to  the  complete  and  auccessful  <8>- 
«atlon  of  Its  line  of  road,  and  are  neces- 
sary to  give  it  the  right  of  way  authorised 
by  the  statutes  of  tbe  state;  and  that  they 
knew  ot  no  adverse  claim  of  appellant  to 
said  strips  until  the  suit  was  brought  Hie 
answer  further  si^  amtellant  is  pnrfilblted 
from  maintaining  his  action  In  ejectment 
to  recover  tbese  lands  by  Oie  laws  ot  this 
state.  On  the  trial  A.  IL  McEennon  testi- 
fied as  follows:  "I  am  the  plaintiff  in  this 
action,  and  the  owner  ot  the  land  for  the  re- 
covery of  which  tills  action  la  bnnubt  I 
bought  tbe  same  from  E.  T.  UcOonnell  on 
the  Slat  day  of  March.  1893.  Tbe  lands 
He  near  the  railroad  track,  and  were  In- 
closed by  defendants  s<Hne  time  during  the 
month  of  June,  18^  The  railroad  com- 
pany's right  of  way  through  tbo  forty-acre 
tract  of  which  this  land  Is  a  part  is  only 
fifty  feet  In  width,  the  land  sued  for  be- 
ing two  tracta  or  parcels  lying  adjoining 
said  right  of  way  on  either  side,  each  tract 
being  twenty-five  feet  In  width.  The  for- 
mer owners  of  the  land  bad  cultivated  up  to 
defendants*  right  of  way.  While  owned 
by  E).  T.  HcConnell,  who  was  defendant's 
land  agent  be  cultivated  It  up  to  a  ditch 
at  the  foot  of  the  dump  of  tbe  roadbed. 
The  right  of  way  of  defendants  along  the 
track  Is  100  feet  on  the  lands  adjoining  tbe 
tract  In  controversy,  and  when  defendants 
fenced  In  the  road  the  fence  was  made  the 
same  distance  from  the  track  on  my  land 
that  It  was  where  defendants  had  a  100. 
foot  right  of  way;  and  this  Is  the  only  use 
to  which  the  land  In  controversy  has  been 
put  by  defendants.  Tbe  rental  value  of 
this  land  Is  four  dollars  per  acre  per  year. 
Estimating  the  damages  In  this  way,  I  have 
been  damaged  In  tbe  sum  of  eighteen  dol- 
lars for  the  last  three  years,  there  being  an 
acre  and  a  little  more  than  a  half  of  tbe 
land."  He  then  read  bis  title  deeds.  This 
was  all  the  evidence  In  tbe  cause.  Tbe 
court,  upcm  motion  of  appellee.  Instructed 
the  jury  to  find  a  verdict  for  it  to  which 
appellant  at  the  time  ^cepted.  Afto:  rer 
diet  appellant  filed  his  motlcm  for  new  tria 
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setting  np  as  grotmds  that  tbe  Terdlct  la 
contrary  to  law,  contrary  to  the  evidence, 
and  tbat  tbe  court  erred  In  Instructing  tbe 
jury  to  find  for  the  defendant,  which  mo- 
tlon  the  court  oTemiled,  and  appellant  ex- 
cepted, prayed  an  appeal  to  the  inpreme 
court,  which  was  granted,  and  subsequently 
filed  bill  of  exceptions,  time  having  been 
given  him;  and  now,  since  bis  case  Is  here, 
the  foregoing  Is  a  cwrect  statement  of  It. 

Jordan  B.  (>avais,  for  appellant  Dodge 
ft  Johnson  and  Oscar  U  Miles,  for  appellee. 

HUGHES,  J.  (after  stating  the  facts).  It 
seems  that  the  app^ee.  the  railroad  com- 
pany, without  seeking  to  purchase  or  have 
the  laud  In  controversy  condemned  for  the 
puriwse  of  enlarging  Its  right  of  way,  wrong- 
fully, and  without -pursuing  the  method  pre- 
scribed by  the  statute  to  obtain  this  land  as 
an  addition  to  Its  right  of  way.  entered 
npon  it,  and  Inclosed  it  with  a  fences  and 
thus  appropriated  It  to  the  use  of  the  rail- 
road company  as  a  part  of  Its  right  of  way. 
The  appellant  might  have  prevented  this  ac- 
tion upon  the  part  of  the  railroad  by  suing 
out  an  Injunction,  as  the  law  provides  that 
'private  property  shall  not  be  taken,  ap- 
propriated or  damaged  for  public  use  with- 
out just  compensatloa  therefor  made."  Sec- 
tion 22,  art  2,  Const  1874;  Organ  v.  Rail- 
road Co.,  61  Ark.  255,  11  S.  W.  96.  Tbe 
statute  provides  (subdivision  3,  I  6175,  Sand. 
&  H.  Dig.)  that  the  railroad  company  shall 
have  power  '*to  purchase  and  by  voluntary 
grants  and  donatims  receive  and  take,  and 
by  its  offlcars,  engineers  and  agenta  enter 
upon  and  take  possession  of  and  hold  and 
use  such  lands  and  real  estate,  and  other 
property,  as  may  be  necessary  for  tbe  con- 
struction and  maintenance  of  Its  roadbed 
and  stations  and  other  accommodations  nec- 
essary to  accomplish  the  object  for  which 
the  corporation  Is  created,  but  not  until 
the  compensation  to  be  made  therefor,  aa 
agreed  upon  by  the  parties,  or  ascertained  aa 
hereinafter  provided,  be  paid  to  the  owner  or 
owners  thereof,  or  deposited  as  hereinafter 
directed  unless  the  consent  of  such  owner 
be  given  to  enter  Into  posaeeslon."  It  Is  not 
contended  that  the  statute  was  complied 
with.  But  if  the  railroad  had  taken  and 
appropriated  what  It  needed  for  Its  right  of 
way  within  the  limits  of  the  statute  fixing 
tbe  right  of  way  at  six  rods  (subdivision  4, 
I  6176,  Id.),  could  ejectmoit  be  maintained 
for  the  land  taken  and  appropriated  to  use 
for  Its  right  of  way?  We  think  the  ques- 
tion Is  settled  by  tbe  statute.  Section  2734 
(act  approved  April  11,  1893):  "Whenever 
any  corporation  authorized  by  law  to  ap- 
propriate private  property  for  its  use  shall 
enter  upon  and  appropriate  any  property, 
real  or  personal,  the  owner  of  such  proper^ 
shall  have  the  right  to  bring  an  action 
agalnat  such  corporation  In  the  circuit  court 


ct  the  Goonty,  In  which  s^d  property  Is  sltn- 
ated,  for  damages  for  auch  appropriation  at 
any  time  before  an  action  at  law  or  in  equi- 
ty for  the  recovery  of  the  property  so  taken, 
or  compensation  therefor,  would  be  barred 
by  the  statutes  of  limitations."  We  under- 
stand that  vhm  pTojf&ty  is  taken  by  a  rail- 
road company  within  the  Umlte  of  its  right 
of  way  aa  defined  by  the  statute,  and  ap- 
propriated for  Its  use  and  Its  right  of  way. 
It  becomes  such,  and  cannot  be  recovered  in 
ejectment  though  the  owner  may  recover 
damages  under  the  above  statute:  and  that 
the  remedy  provided  by  the  statute  is  ex- 
clusive. Ballroad  Co.  v.  Turner.  81  Ark.  404. 
This  proper^  was  fenced  as  part  of  tbe 
right  of  way  of  the  railroad,  June  10,  1898, 
and  this  suit  was  brought  the  8th  of  August 
1888.  So  It  seems  that  between  these  dates— 
a  period  of  over  five  years— no  action  was 
taken  to  restrain  the  railroad  company 
from  the  use  of  this  land,  which  they  had 
appropriated  for  their  right  of  way.  Whetb* 
er  this  land  so  taken  and  appropriated  by 
the  company  was  necessary  to  the  luroper 
use  and  operation  of  their  road  was  a  mat- 
ter to  be  determined  by  the  company,  as  we 
understand.— within  tbe  limits  of  the  right 
of  way,  six  rods  wide,  as  defined  by  the 
autute.  (^oley  r.  Bailway  Oo.  (Tex.  Olv. 
App )  56  S.  W.  615;  Railway  Oo.  v.  Petty,  67 
Ark.  868,  21  S.  W.  6^.  We  think  the  above- 
quoted  section  of  the  statute  (2734),  in  ctm- 
nectlon  with  sections  2735  and  2736,  pretty 
clearly  show  that  in  such  a  case  as  this  the 
remedy  of  the  apptilee  is  a  suit  for  dam- 
ages, and  not  ejectment  for  the  land.  Sec- 
tion 2735  is  as  follows:  **The  measure  of 
recovery  in  such  action  shall  be  the  same 
as  that  governing  proceedings  by  corpora- 
tions for  the  condemnation  of  property." 
Section  2736:  "Proceedings  Instituted  nnder 
this  act  shall  be  governed  by  the  rules  of 
pleading  and  practice  prescribed  for  the  gov- 
ernment of  proceedings  In  the  circuit  court 
The  defendant  shall  have  the  right  to  bring 
In  all  parties,  having  or  claiming  an  Interest 
In  the  property  In  controversy,  and  the  court 
shall  make  the  proper  orders  of  the  distribu- 
tion of  tbe  compensation  recovered  in  the 
action  among  such  parties,  as  may  be  en- 
titled thereto,  and  shall  Include  in  the  judg- 
ment In  said  proceedings  an  order  condemn- 
ing said  property  for  the  public  use  to 
which  It  may  have  been  appropriated."  But 
it  appears  in  tills  case  that  the  railroad 
company  took  one  foot  over  six  rods  of  the 
land  they  Inclosed  and  appropriated.  Tbis 
was  one  foot  more  than  they  were  author- 
ized by  the  statute  to  take,  the  width  of  their 
right  of  way  being  defined  by  the  stetute  as 
six  rods,  or  ninety-nine  feet  For  this  rea- 
s<Hi  the  judgment  Is  tbis  case  la  reversed, 
and  tbe  cause  la  remanded  tor  further  pro- 
ceedings. 

BATTLB,  J„  dlssenta; 
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DAVIS  T.  LAMfilK  et  al. 

(Supreme  Oourt  of  Texas.   March  ^,  1001.) 

MORTQAOEa— FORECLOSURE  —  PARTIES  —  BX- 
ECUTION—PURGHASBR^ABSBNCE— EF- 
FECT—TRESPASS  TO  TRY  TITUB. 

1.  Where  mortgaged  laad  was  sold  under  an 
execution  against  the  mortgagor  prior  to  the 
foreclosnre  of  the  mortgage,  and  the  deed  re- 
cordi'd,  but  the  purchaser  was  not  a  part?  to 
the  foreclosure,  tlie  executrix  of  the  mortgagee, 
who  purchased  at  the  foreclosare  sale,  cannot 
recover  in  trespass  to  try  title  against  those 
claiming  under  the  execution  pnroiaier,  since 
the  title  of  such  purchaser  was  not  affected  hf 
the  foreclosure  suit. 

2.  Where,  on  appeal  to  the  court  of  cItII  ap- 
peals, the  judgment  rendered  therein  was  the 
onlj  one  that  could  have  been  rendered  under 
the  evidence,  a  writ  of  error  will  not  be  grant- 
ed to  reriew  It.  even  It  the  court  erred  m  the 
reason  for  its  judgment. 

AppllcaUon  for  writ  of  error  to  coart  of 
dTil  antealB  of  First  snpreme  Judicial  diB> 
tricL 

Trespass  to  try  title  by  Camilla  G.  Davis 
asslnat  Bomrd  8.  Lanier  and  others.  Judg- 
ment of  tbe  court  of  cItII  appeals  (60  S.  W. 
1018)  rererslng  a  Judgment  in  favw  of  plain- 
tiff. Api^Icatlon  for  the  writ  of  error  re- 
fused. 

Stevens  &  BlarahaU.  for  applicants. 

GAINBS,  0.  J.  It  a{)pearB  from  the  evi- 
dence adduced  upon  the  trial  of  this  case 
that  when  George  W.  Davis  (whose  title  the 
applicant  for  the  writ  of  error  has)  obtained 
a  judgment  foreclosing  his  mortgage  on  the 
land  in  controversy  it  had  been  scrid  under 
execution  as  the  property  of  the  mortgagor, 
and  one  Wharton  Branch  (whose  title  tbe 
defendants  have)  bad  become  tbe  ptm^aser, 
and  had  caused  his  deed  to  be  recorded. 
Branch  was  not  made  a  party  to  the  foreclo- 
snre suit.  Branch  had  no  actual  notice  of 
tbe  mortgage.  But,  even  if  he  had  notice, 
either  actual  or  constructive,  he  at  least  ac- 
quired by  his  purchase  the  legal  title  to  tbe 
land  subject  to  the  lien  of  tbe  mortgage.  It 
Is  clear  that,  since  Branch  was  not  made  a 
party  to  the  suit  of  foreclosure,  bis  title  was 
not  affected  by  tbe  foreclosure  sale.  Brad- 
ford V.  Knowles,  86  Tex.  606,  26  8.  W.  1117. 
and  cases  cited.  If  Branch  had  bought  after 
Davis  brotight  suit  to  foreclose,  then,  being 
a  purchaser  pendente  lite,  the  rule  as  to  him 
would  have  been  different.  It  does  not  ap- 
pear from  the  statement  of  facts  that  the 
foreclosure  suit  was  instituted  before  Branch 
purchased,  and  we  think  tbe  burden  was  up- 
on the  plaintiff  to  show  the  fact,  if,  indeed, 
It  was  a  fact  it  is,  therefore,  obvious  that 
the  plaintiff,  under  the  title  shown  by  tbe 
evidence,  was  not  entitled  to  recover,  al- 
though Branch  may  have  had  constructive 
notice  of  the  mortgage  when  be  purchased 
the  land.  For  this  reason  we  do  not  find  It 
necessary  to  pass  upon  tbe  question  whether 
the  record  of  the  mortgage— tbe  records  hav- 
ing been  burned,  tbe  purchase  having  been 
vitbln  four  years  from  the  time  of  the  trnzn- 
«1  S.W.— 26 


ing,  and  the  mortgage  not  having  been  re- 
corded again  within  that  period— was  notice 
to  Branch.  Even  if  the  court  of  dvU  ap- 
peals erred  in  holding  that  It  was  not  notice, 
tbe  Judgment  is  tbe  only  Judgment  that 
could  have  been  properly  rendered  under  tbe 
evidence,  and  tbe  a^lcation  for  the  writ  vt 
enat  Is  tber^re  refused. 


HALL  V.  WHITE. 
(Supreme  Clourt  of  Texas.  March  26, 1901.) 

8CH00I*  LANDS— SBTTLEUENT-^UIfflAKB— 
STATinVS— CONSTRUCTION— RUI«B 
OF  PROPERTY. 

1.  Where  defendant  applied  to  purchase 
school  land,  and  in  good  faith  settled  and  built 
a  house  on  land  near  to  and  which  he  be- 
lieved to  be  that  which  he  applied  for,  and  on 
discovering  his  mistake  moved  his  house  on  the 
right  land,  he  did  not  lose  his  right  to  the  land 
by  such  mistake,  and  plaintiiTB  application  to 
purchase  the  land,  made  after  tbe  mistake  was 

'  corrected,  should  be  refused. 

2.  Where,  after  a  decision  of  the  supreme 
cotart  construing  the  terms  of  a  statute,  the 
statute  is  amended,  but  the  terms  so  construed 
were  re-enacted  without  change,  it  should  be 

fireeumed  that  the  legislature,  in  the  new  law. 
ntended  to  adopt  the  construction  placed  on  the 
old  law  by  the  court,  and  the  court  should  ad- 
'here  to  such  construction,  especially  when  It 
has  become  a  rule  of  property. 

Error  to  court  of  dvfl  appeals,  Third  su- 
preme Judicial  district 

Action  by  D.  C  Hall  against  H.  M.  White. 
From  a  Judgment  of  the  court  of  civil  ap- 
peals (69  8.  W.  810)  reversing  a  Ju^ment  In 
favor  of  plalntlfl.  plaintiff  tnlnga  errw.  Af- 
firmed. 

Allison  ft  Walters  and  J.  K.  Rector,  tor 
plaintiff  in  error.  Leigh  Burleson,  Rector  & 
Brown,  and  N.  A.  Rector,  for  defendant  In 
error. 

GAINES,  O.  J.  This  suit  was  brought  by 
the  plaintiff  In  e'rror  to  recover  of  defendant 
in  error  a  section  of  school  land.  The  trial 
was  without  a  Jury,  and  resulted  in  a  Judg- 
ment for  the  plaintiff.  Upon  appeal,  the 
court  of  civil  appeals  reversed  the  Judgment 
of  the  trial  court,  and  rendered  Judgment  for 
the  defendant 

Tbe  trial  Judge  did  not  file  his  cotkcluslons 
of  fact  and  law,  but  tbe  court  of  civil  ap- 
peals in  their  opinion  state  the  facts  as  fol- 
lows: "On  August  3,  1898,  appellant  filed  bis 
application  In  due  form,  as  required  by  law, 
in  tbe  general  land  office,  to  purchase  the 
land  In  controversy  (section  14),  and  made 
the  payments  as  required,  and  on  the  same 
day  executed  his  obligation  tor  the  deferred 
payments,  as  required  by  law.  On  August 
3,  1898,  the  land  was  awarded  to  the  appel- 
lant by  the  commissioner  of  the  land  office. 
The  land  In  controversy  is  situated  In  a  large 
pasture  owned  by  Mr.  Gibbons.  Tbe  appel- 
lant was  Ignorant  of  tbe  boundaries  of  the 
surrey  in  question,  and  be  requested  Mr. 
Gibbons,  who  claimed  to  be  familiar  with 
tbe  lines  and  boundaries  of  the  survey,  t 
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point  the  same  oat  to  him,  to  that  he  cooU 
locate  thereon  and  take  actual  poBaeeslon,  as 
rBg:ulred  by  law;  and  at  the  time  of  maklnv 
Us  application,  and  prior  tiiereto.  Mr.  Olb- 
bmia  did,  as  reqaeated,  point  out  what  was 
Buppoaed  to  be  the  land  In  eontrorenr,  and 
the  appelant  In  good  faitb  went  upon  the 
land  aa  pointed  out  by  Mr.  Glbbona,  at  the 
time  truly  bellerlng  that  he  was  In  posses- 
sion of  survey  14.  That  he  In  good  faith  re- 
mained in  possession  of  the  land  pointed  out 
by  Mr.  Gibbons,  under  the  bona  Ode  belief 
that  he  was  In  actual  poBsesslon  of  the  land 
he  Intended  to  purchase,— that  Is,  sutt^  No. 
14.  About  July  18,  lfi90,  the  appellant  for 
the  flist  time  ascertained  that  he  had  made  a 
mistake  in  locating  and  settling  upon  snrr^ 
No.  14;  that  the  place  pointed  out  by  Mr. 
Gibbons  aa  being  upon  that  survey,  and  the 
place  where  be  had  erected  his  house,  was 
not  on  survey  No.  14;  and  that.  Immediately 
iqpon  dlBcorerlng  aach  mistake,  he  moved  cm- 
to  Borv^  14,  and  took  actual  possession  of 
the  same,  ^niereafter  flie  appellee,  HaU, 
mode  his  application  to  the  commissicnier  of 
the  land  ofOce  to  purchase  survey  No.  14,  and 
.aooHnpanied  the  same  with  a  tender  of  the 
payments  and  oUigattora  required  law, 
but  tiie  commissioner  refused  to  award  him 
the  survey,  and  his  apidlcatlon  was  reject- 
ed." In  cmchiaion  they  soy:  "It  Is  clear 
from  the  facts  as  stated  that  a  mistake  was 
made  by  the  appellant  in  his  effort  to  take 
actual  poseeaslon  of  the  land  purchased  by 
him,  and  that  that  mistake  waa  cearccted  be- 
fore the  appellee  made  hla  aj^lcation  to 
purchase."  And,  after  referring  to  the  case 
of  Thomson  r.  Hubbard  (Tex.  CHt.  A.ppJ)  53 
S.  W.  813,  the  court  further  sa^:  "We  th»e, 
following  the  rule  announced  In  Chancy  t. 
State  (Tex.  Sup.)  19  S.  W.  TlO,  held  that  this 
mistake  would  not  Invalidate  his  title,  and 
Butdi  we  understand  to  be  the  rale  announ- 
ced In  the  latter  case.  There  is  no  question 
ot  Innocent  partAujeeT  by  the  opposing  party 
asserted  In  this  case,  nor  cUd  he  acquire,  or 
attempt  to  acquire,  any  right  prior  to  the 
time  that  the  appellant  corrected  the  mis- 
take; that  is,  by  moving  upon,  and  taking 
actual  possession  of,  the  land  awarded  to 
htm  by  the  state." 

When  we  granted  the  writ  of  error,  we 
were  of  oiMnlon  that  the  real  point  decided 
in  the  case  of  Chancy  v.  State  was  that  when 
a  purchaser  settlee  upon  a  seetlcm  of  school 
land,  as  appears  by  the  official  survey,  the 
settlement  will  be  good,  although  a  corrected 
survey  may  show  that  his  settlemrait  was 
not  wtthln  the  true  boundaries  of  the  section, 
and  that  the  announc«nent  "that  if  the  set- 
tlemoit  was  made  in  good  faith,  at  a  poiift 
near  the  line,  but  on  another  survey,  under 
the  belief,  well  founded,  that  it  was  on  the 
land  purchased,  then  thia  ought  not  to  de- 
feat the  rii^t  of  the  purchaser  or  one  hold- 
ing under  him."  waa  not  called  for  In  the  dla* 
position  of  that  case.  We  now  think  we 
were  in  error  In  that  condusion.   We  Infer 


from  the  statement  as  made  In  the  opinion 
in  that  case  that,  while  the  testimony  was 
conflicting,  thrae  was  evidence  trading  to 
show  that  the  settlement  was  not  upon  the 
land  either  aa  originally  surveyed  or  as 
shown  by  tlie  corrected  surr^,  and  tiiat  also 
there  was  evidence  from  which  tiie  jury 
ooidd  And  that.  In  either  event,  the  aettie- 
ment  was  made  In  good  faith.  The  Judg- 
ment wna  reversed,  and  the  cause  mnanded 
for  a  new  trial,  and,  for  the  guidance  of  the 
trial  eonrt,  it  was  appropriate  to  annonnce 
In  the  o|rinlon  tiie  law  as  appUcOUe  to  any 
state  of  tacts  wbldi  might  be  found  by  the 
Jury  under  the  testimony.  The  decision  of 
the  p<^  Is  therefore  auttunitatlTe,  and  an- 
nounces a  role  ot  iffoperty  whldi  ought  not 
to  be  set  aside  unlera  dearly  wrong.  Be- 
Eddes,  since  the  declsltm  holding  that  a  set- 
tlement In  good  faith  near  the  land  sought 
to  be  purchased  may  be  an  actual  settlem«at, 
within  the  meaning  of  the  law,  was  an- 
nonnced,  the  provMona  of  the  statutes  with 
reference  to  the  sale  of  school  lands  to  actual 
settlers  have  been  repeatedly  amended  and 
re-enacted,  and  the  woids  "actually  settle" 
have  been  retained  wltlnrat  other  words  to 
modify  their  meaning.  In  sudi  caae  the  rale 
Is  that  it  should  be  presumed  that  the  tegls- 
lature  In  the  new  law  intended  to  adopt  the 
language  of  the  old,  with  the  construction 
placed  upon  It  by  the  court  We  condode 
that  the  Judgment  of  the  court  of  dvil  ap- 
peela  la  correct  and  it  Is  thdvefoce  affirmed. 


SAN  ANTONIO  BBAL-BSEATa.  BUILD- 
ING ft  LOAN  ASS'N  V.  STOWABT. 
(Suprome  Okmrt  at  Texas.  March  21,  1901.) 

HORTOAOB  —  LIMrPATION    OP    ACTIONS  —  IN- 
ST AIXM  SN  T  S— DBF  A  ULT—WAI V  ER. 

1.  Where  several  ootea,  maturing  one  each 
moath,  ere  secured  by  a  mortgage,  which  pro- 
videB  that  on  default  in  the  payment  of  any 
three  notes  all  the  remaining  nnpaid  notes  shall 
become  due,  on  such  default  lunitationB  begin 
to  run  affainst  the  entire  debt.  ■ 

2.  Defendant  borrowed  money  Of  plaiDtlS. 
and  execnted  72  notes  therefor,  one  payable 
each  month,  wcured  by  a  mortgage  prvn'iding 
that,  on  default  as  to  an;  three  notes,  all  the 
remaining  unpaid  notes  should  become  due. 
The  &nt  three  notes,  due  in  1894,  were  not 
paid  until  several  months  tiiereafter.  For  more 
than  a  year  thereafter  defendant  each  monih 
promised  to  pay  all  arrears,  and  Unally  paid 
the  three  notes  first  delinquent  He  never  re- 
fused to  pay  until  just  t)efore  salt  commenced 
to  foreclose  on  March  1,  1900.  Bsid,  that 
though  limitations  commenced  to  ran  in  March, 
1894,  against  the  entire  debt,  the  subsequont 
grant  of  further  time,  and  the  payment  of  the 
notes  then  In  default,  warranted  a  finding  that 
the  parties  had  mutually  vraived  the  default, 
and  agreed  to  treat  the  contract  as  though  no 
default  had  occnrred. 

Certified  Questions  from  court  of  civil  ap- 
peals of  Fourth  supreme  Judicial  district. 

AcUon  by  the  San  Antonio  Real-Estate, 
Building  ft  Loan  Association  against  Solon 
Stew^.  Defendant's  plea  of  bar  of  the  stat- 
ute of  limitations  was  sustained  hf  the  trial 
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eonrt,  and  qnesUon  cerHfled  from  ttaa  conrt  of 
dTil  sppeals.  Rereraed. 

Omon  ft  Henry,  for  appellant  Denman, 
Pruddln,  Oobbs  ft  McGown,  for  appellee. 

WILUAiMS,  J.  Tbe  Htatement  and  ques- 
tion below  are  certified  for  decision  by  tbe  court 
of  dvU  appeals  for  the  Fourtb  district:  "On 
August  19,  18^,  Solon  Stewart  and  bts  wife, 
Georgia  G.  Stewart,  desiring  to  build  a  home 
in  tlic  city  of  San  Antonio,  entered  into  a  con- 
tract witb  the  gan  Antonio  Ueal-Estate,  Build- 
ing &  Loan  Association  to  obtain  tbe  sum  of 
$2,376,  with  wblch  to  erect  a  home,  and  at  tbe 
same  time  executed  and  delivered  to  said  mso- 
clatlon  72  promissory  notes,  payable  in  month- 
ly Installments,  Including  interest  from  date 
to  September  1, 1898,  and  at  the  same  time 
made,  executed,  and  delivered  to  said  associ- 
ation a  builder's  and  mechanic's  lien  in  writ- 
ing properly  admowledged,  so  as  to  bind  the 
homestead,  and  in  that  lien,  which  is  referred 
to  In  each  of  the  notes,  it  was  provided  'that, 
whenever  any  three  of  said  notes  or  monthly 
payments  remain  unpaid,  In  whole  or  in  part, 
after  due,  then  and  thereupon  tbe  balance  of 
said  notes  remaining  shall  be  due  and  pay- 
able, and  said  asaoclatlon  may  at  any  time 
dMreafter  proceed  to  foreclose  said  debt  and 
Uen.*  The  money  was  used  to  erect  a  home 
for  Stewart  and  wife.  Stewart  def&ulted  In 
payment  of  the  notes  that  became  due  in  Jan- 
nary.  February,  and  March,  1891.  and  paid 
nothing  on  ai^  of  the  notes  due  tn  1894  until 
Oct9ber  of  that  year,  when  he  paid  the  Jan- 
nary  note,  and  In  Decembo*  paid  the  Fet>- 
nmry  note,  and  afterwards  tbe  Mardi  note  of 
1894.  On  the  1st  days  of  April.  May,  June. 
July,  August,  September.  October,  November, 
and  December,  1894,  and  January,  February, 
and  March,  ISOfi,  and  at  various  times  for 
manj  months  thereafter,  the  representative  of 
tbe  association  saw  Stewart,  and  urged  him  to 
pay  the  notes  that  were  past  doe,  and  each 
time  Stewart  begged  for  further  time,  verbally 
promising  to  pay  the  notes.  Further  time  was 
granted  ^^J  tbe  association,  and  Stewart  paid 
off  at  dlfflesent  times  twenty-nine  of  the  sev- 
enty-two notes,  among  the  number  being  the 
three  notes  due  respectively  In  January,  Feb- 
Tuary,  and  March,  1894.  Both  parties  acted 
In  connection  with  tbe  notes  as  though  no  de- 
fault had  taken  place  by  reason  of  failure  to 
pay  tbe  Installments  due  for  the  first  three 
months  of  1894.  Payment  was  sever  refused 
by  Stewart  until  Just  befmre  the  suit  was  to- 
stituted.  On  March  1,  1900,  more  than  four 
years  after  default  bad  been  made  In  the  pay- 
ment of  the  three  notes  due  in  January,  Feb- 
maiy,  and  March.  1894,  but  at  a  time  when 
none  of  the  remaining  unpaid  notes  were  bar- 
red limitation  on  their  faces,  this  suit  was 
Instituted,  and  Stewart  Interposed  a  plea  of 
four  years'  limitation,  on  the  ground  that  all 
tbe  notes  became  due  In  March,  1894,  whi^ 
plea  was  snstained  1^  the  court.  Question. 
EHd  all  tbe  nnpald  notes  becoma  doe  iqM»  de- 


fault In  the  payment  of  the  three  notes,  In 
such  manner  that  tbe  statute  of  Umitetloos 
has  barred  appellant,  r^ardless  of  what  took 
place,  as  hereinbefore  stated,  between  Stewart 
and  tbe  asaoclatlon  in  reforence  to  tbe  con- 
tractr 

The  notes  and  the  instrument  creating  the 
lien,  executed  at  the  same  time  concemlng  tbe 
same  subject-matter,  are  to  be  construed  to- 
gether as  constttuling  one  contract  Accord- 
ing to  tbe  great  weight  of  authcolty,  including 
decisions  of  this  court,  the  stipulation  in  the 
last-menUoued  writing  has  tbe  effect  of  fixing 
a  contingency  upon  the  happening  of  which  the 
debt  should  mature  at  a  time  earlier  than  the 
dates  given  in  the  notes  for  their  matnrtty. 
Dodge  V.  Signer  (Tex.  Civ.  App.)  44  S.  W.  926; 
Bank  v.  Peck,  8  Kan.  600;  Manufacturing  Co. 
v.  Howard  (C.  O.)  28  Fed.  741;  Brownlee  v. 
Arnold,  60  Mo.  79;  1  Daniel,  Neg.  Inst  156; 
Gregory  v.  Marks,  8  Blss.  44,  Fed.  Oas.  No. 
6,&i2;  Xoell  v.  Gaines,  68  Mo.  649.  There  Is 
some  authority  for  tbe  constiuctlon  that  snch 
a  st^ulatlou  in  the  mortgage  alone  does  not 
have  tbe  effect,  upon  default  in  the  payment 
of  an  Installment,  of  maturing  the  notes  for 
geueral  purposes,  but  operates  only  to  allow 
foreclosure  of  the  mortgage,  and  the  applica- 
tion of  the  proceeds  of  the  property  to  the 
whole  debt,  without  otherwise  affecting  the 
terms  of  credK  expressed  In  tbe  notes.  Ow- 
Ings  V.  Madmnste  (Mo.  Sup.)  33  S.  W.  802,  40 
L.  R.  A.  154,  dissenting  opinion  of  Hough,  J., 
In  Koell  V.  Gtaines,  supra,  and  cases  cited. 
Tbls  view  cannot  be  adt^ed  consistently  with 
the  previous  decisions  of  this  court  or  the  cur- 
rent of  decisions  elsewheie,  of  which  many 
others  could  be  cited  besides  those  before  re- 
ferred to,  and  the  effect  of  the  stipulation  In 
question  In  the  Instrument  giving  the  Hen 
most  be  held  to  be  tbe  same  as  If  It  had  been 
Inserted  In  the  notes.  Among  the  courts  so 
treating  it  another  difference  of  (qpinlon  has 
arisen  as  to  Ite  effect,  some  treating  it  as  ma- 
turing the  notes  absolutely,  upon  defhntt  in 
payment  of  one  of  the  Inatallments,  and  oth- 
ers boldlng  that  It  merely  gives  to  tbe  credltcn: 
a  right  of  election  ta  declare  the  whole  debt 
to  be  due,  or  to  waive  the  default,  and  insist 
upon  the  performance  of  the  contract  as  tt 
originally  stood,  unaffected  by  snch  default. 

The  view  first  stated  has  been  adopted  by 
this  court,  with  the  result  that  upon  default 
In  an  tBstallment  the  debt  matures  and 
limitation  begins  to  run.  Harrison  Machine 
Works  V.  Relgor,  64  Tex.  91;  Dodge  t.  Slgnor, 
supra.  Other  authorities  to  tbe  same  effect 
are  Hemp  v.  Garland.  46  B.  C.  L.  519;  Moore 
T.  Sargent,  112  Ind.  484,  14  N.  C.  466;  Bank 
T.  Peek,  supra.  It  was  insisted  at  tbe  argu- 
anent  that  these  decisions  were  not  well  con- 
sidered, and  that  the  proposition  that  snch  pro- 
visions merely  give  to  the  creditor  the  option 
of  declaring  the  debt  due  upon  default  tn  an 
installment  is  snpported  by  the  weight  of  au- 
thority and  by  the  better  reason.  We  have 
given  the  qaastlon  a  careful  re-exami  nation, 
and,  as  a  result,  are  unaUe  to  say  eiOier  that 


Digitized  by  Google 


388 


ei  SOUTHWBSTBBN  BEPORTBB. 


(Tex. 


it  did  not  recelre  prc^r  attention  In  the  cases 
prevfouBl^  before  this  court,  or  Uiat  the  deci- 
■lona  are  so  idear^  wrong  or  against  the  pre- 
ponderance  ot  authorl^  as  to  Justify  us.  If  we 
were  Inclined  to  a  different  conclusion,  to  over- 
mle  them.  They  have,  to  say  the  least,  the 
merit  of  living  to  the  nnqnallfled  provision 
that  defaolt  shall  mature  the  debt  its  exact 
meaning,  while  the  opposite  view  qnalifles  It 
by  an  Intoitlan  arrived  at  by  construction  that 
something  else,  tIs,  the  option  of  the  creditor, 
shall  be  essential  to  soch  maturity.  Prorl- 
sions  In  such  contracts  sometimes  expressly 
give  the  option  to  the  creditor,  and  sometimes 
assume  the  form  used  In  the  present  case.  The 
aotiiorltles  relied  on  by  axq;»ellant  give  precise- 
ly the  same  effect  to  these  differing  prOTislons, 
which  is,  at  least,  a  questionable  liberty  talcen 
with  the  language  In  which  the  parties  have 
expressed  their  Intention. 

Most  of  the  authorities  adranclng  this  doc- 
trine regard  the  provision  as  being  In  the  na^ 
ture  of  a  penalty  or  forfeiture  of  which  the 
party  to  whom  it  may  accrue  Is  not  bound  to 
take  advantage.  Belloc  v.  Davis.  38  Cal.  242; 
Fletcher  t.  Daugherty.  18  Neb.  221,  18  N.  W.. 
207;  Lowenstein  t.  Pbelan  (Neb.)  23  N.  W. 
661;  Watts  t.  Crelghton  aowa)  D2  N.  W.  12; 
Leavitt  T.  Reynolds,  79  Iowa,  848.  44  N.  W. 
567,  7  L.  R.  A.  366;  Nebraska  City  Nat.  Bank 
T.  Nebraska  (Sty  Hydratdlc  Oasll^t  &  (3oke 
Co.  (C.  G.)  14  Fed.  764;  Smalley  T.  Renken 
(Iowa)  62  N.  W.  607;  Society  t.  Culver  (CaL) 
69  Pac.  292;  BeU  v.  Romalne.  SO  N.  J.  Bq.  28; 
Sire  T.  WIgbtman.  26  N.  J.  Eq.  102.  If  this 
pn]|>osltl<Hi  Is  essential  to  the  oondnslon 
stated,  those  dedslons  are  not  to  be  sustain- 
ed upon  principle,  and  are  opposed  to  the 
overwhelming  weight  of  antliorlty.  by  which 
such  provisions  are  held  to  be  neither  penal- 
ties nor  forfeitures,  but  simply  a»  providing 
contingencies  upon  the  happening  of  which 
the  debt  la  to  mature  earlier  than  It  otherwise 
would.  1  Pom.  Bq.  Jur.  430,  and  cases  dted; 
BonafftuB  v.  Ryhot,  8  Burrows.  1370. 

But  a  reason  more  difficult  to  meet  Is  found 
in  the  stipulations  In  the  contract  itself.  The 
debtor  promises  to  make  his  jnyments  in  in- 
stallments at  stipulated  times,  and  thereby 
gives  to  tiie  creditor  the  benefit  of  an  Inter- 
est-bearing investment  for  tlie  period  agreed 
upon;  and  it  may  be  said  that  this  shows 
the  intention  of  the  parties  that  he  should  not 
bave  the  right  to  vlcdate  this  jwomlse  by 
breaking  another,— to  pay  eadi  Installment 
at  maturity.— and  thereby  secure  the  right  to 
pay  all  before  the  times  agreed  upon;  In 
otber  words,  that  the  intention  Is  apparent 
that  he  should  not  have  the  risht  to  mature 
the  debt,  because  he  has  promised  to  do  the 
things  which  would  prevent  It  from  matur* 
Ing,  and  that  hence  It  was  contemplated  that 
only  the  creditor  should  have  such  right. 

The  question  now  before  us  Is  one  of 
limitation,  and  we  need  not  determine  wheth- 
er or  not,  under  the  view  takoi  in  this  state, 
the  debtor,  by  his  willful  default  could 
secure  a  right  to  pay  the  whole  debt  before 


he  had  agreed  to  pay  It  without  the  credit- 
or's consent  The  fact  that  the  party  In- 
volving limitation  may  have  put  it  in  motion 
by  his  wnmg  Is  no  obstacle  to  but  Is  usually 
the  occasion  of  its  operation.  Besides,  It 
Is  not  necessary  to  assume  that  ^e  parties 
to  sucb  a  contract  intended  to  provide  for 
none  but  wrongful  refusals  to  pay  install- 
ments. It  might  happot  that  the  debtor, 
upon  good  grounds,  would  afterwards  deny 
his  liability  upon  the  contract  and  therefore 
refuse  to  pay  installments,  in  which  case 
the  provision  would  serve  him  a  useful  pur- 
pose in  bringing  the  question  at  Issue  to  a 
prompt  test  and  not  leave  it  entirely  with 
the  creditor  to  delay  until  perhaps  evidence 
of  the  defense  bad  been  lost  The  ques- 
tion, at  lost  Is  one  of  construction  of  tbe 
language  used,  and  that  which  makes  It 
mean  Just  what  It  says  Is  not  without  rea- 
son or  good  authority  to  support  it.^  Where 
flie  purpose  is  <xdy  to  give  the  option  to 
the  creditw,  language  expressive  ot  it  may 
be  easily  Iiurated.  It  follows  that  when, 
upon  default  In  the  payment  of  the  first  in- 
stallment the  whole  debt  matured  according 
to  the  terma  of  the  contract  the  cause  of 
action  upon  It  accrued  and  limitation  be- 
gan and  continued  to  run,  unless  the  transac- 
tions between  the  parties  changed  their  rigbte 
as  they  existed  after  the  default  was  made. 
Authorities  holding  that  by  acceptance  of 
paymmt  of  ovwdue  Installments,  or  exten- 
sion of  time  upon  an  Installment  and  other 
like  acts,  the  creditor  waives  the  default 
are  relied  upon,  but  those  are  decisions  In 
which  the  contract  is  regarded  as  <Hily  giv- 
ing to  the  creditor  the  right  of  election. 
When  the  proposition  Is  established  that  the 
failure  to  pay  an  Instellment  ipso  facto 
gives  rise  to  the  cause  of  action  upon  the 
whole  debt  It  necessarily  follows  that  mere 
delay  in  suing,  or  acceptance  of  part  of 
what  i>  due,  or  other  act  of  tbe  creditor, 
al<me  will  not  take  away  his  right  to  sue, 
and,  if  that  right  continues,  limitation  runs 
against  it 

It  is  not  In  the  power  of  the  creditor  by 
his  acts  alone  to  change  the  rights  of  the 
parties  resulting  from  the  maturity  of  the 
debt.  But  both  partiM,  by  their  joint  ac- 
tion, may  so  alter  such  rights  that  the  cred- 
itor would  no  longer  have  tbe  right  to  de- 
mand nor  the  debtor  to  pay  the  entire  In- 
debtedness. If  It  t»e  trae  that  In  a  contract 
like  this,  where  the  installments  are  pay- 
able at  ilvea  dates,  and  the  debtor  has  not 
the  right  before  default  to  pay  at  any  other 
times,  such  debtor  acquires  the  right  after 
default  to  pay  all  of  tbe  debt  at  once  (a 
question  which  we  need  not  now  decide), 
any  agreement  the  parties  might  make, 
which  would  have  the  effect  of  obvlati&g 
the  default  and  restoring  the  contract  to  Its 
original  condition  as  if  it  bad  not  been  brok- 
en, would  be  supported  by  a  sufficient  con- 
sideration. The  debtor  would  secure  from 
the  creditor  further  credit  and  give  up  his 
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light  to  discbaige  tbe  Trbole  liab)llt7  at  once. 
Benson  v.  Phipps.  87  Tex.  578,  29  S.  W.  1061; 
Abstract  Oo.  t.  Babn,  87  Tex.  582,  2Q  S. 
W.  646  ;  30  Sl  W.  430.  But,  aside  from  tbll, 
while  neither  party  by  his  separate  action  or 
nonaction  could  Impair  the  rights  of  the  oth- 
er, each  could  waive  his  own  rights  as  they 
accrued  from  tbe  default  In  payment  of  an 
Installment  so  as  to  estop  him  from  relying 
upon  such  default  To  accomplish  this.  It 
would  only  be  necessary  that  each  should 
ao  act  as  to  Justify  the  other  In  believing 
and  acting  ui>on  the  b^ef  that  the  effect 
of  tbe  failure  to  pay  an  installment  was  to 
be  disregarded,  and  that  tbe  contract  should 
stand  as  If  there  had  been  no  default.  Tbe 
principle  of  estoppel  by  waiver  would,  we 
think,  have  proper  application  in  such  a 
case.  Blsb.  Oont  H  789-808;  Blgelow,  Es- 
top, p.  633  et  seq.;  Insurance  Co.  v.  Lacroix, 
45  Tex.  158;  Insurance  Q>.  V.  McGregor,  63 
Tex.  404.  An  agreement  or  waiver  having 
tbe  effect  supposed  may  be  Inferred  from 
the  conduct  and  declarations  of  tbe  parties 
as  well  as  evidenced  by  their  express  stlpn- 
latlons. 

Counsel  for  appellee  rely  upon  the  doc- 
trines and  distinctions  illustrated  by  the  de- 
cisions in  the  cases  of  Abstract  Oo.  v.  Babn, 
87  Tex.  582.  29  S.  W.  646,  80  S.  W.  430,  and 
Benson  v.  Phipps.  87  Tex.  578,  29  S.  W.  1061, 
and  contend  that  an  agreement  or  waiver, 
such  as  that  we  have  Instanced,  would  not 
be  good  because  it  did  not  bind  the  cred- 
itor to  forbear,  and  tbe  debtor  not  to  pay, 
for  any  given  time.  Tbe  distinction  is  in 
this:  The  contract  was  In  writing,  fixing 
times  and  terms  of  credit  which  were  af- 
fected only  by  the  default  causing  maturity 
earllOT  than  such  dates.  It  was  therefore 
only  necessary  to  take  away  the  effect  of  the 
default  and  to  restore  the  contract  as  It 
was  before  that  occurred,  when  its  terms 
would  be  perfectly  definite  and  certain. 

The  statute,  which  provides,  "No  acknowl- 
edgment of  the  Justness  of  tbe  claim  made 
subsequent  to  the  time  It  became  due  shall 
be  admitted  In  evidence  to  take  the  case 
out  of  the  operation  of  the  law  [of  limita- 
tion], unless  such  acknowledgment  be  in 
writing  and  signed  by  tbe  party  to  be  char- 
ged thereby,"  does  not  control  the  question 
before  us.  The  acknowledgment  referred  to 
In  tbe  statute  is  one  which  is  to  take  the 
rase  out  of  the  statute  of  limitation,  and  is 
therefore  one  made  of  a  cause  of  action 
against  which  the  statute  runs.  Where 
there  Is  no  cause  of  action,  no  right  to  sue, 
DO  limitation  can  run,  and  no  acknowledg- 
ment Is  needed  to  fake  it  out  of  the  opera- 
tion of  the  law.  The  effect  of  such  an  agree- 
ment or  waiver  as  we  have  supposed  Is  to 
take  away  the  right  to  sue,  and,  until  the 
debt  should  mature  under  It  there  would 
be  no  cause  of  action. 

The  language,  "acknowledgment  of  the 
Justness  of  the  claim,"  had  a  well-defined 
meaning  In  the  law  of  limitations  before  sncb 


statutes  as  this  were  passed,  and  the  provi- 
sion was  Intended  to  require  them  to  be  In 
writing  where  before  they  could  have  been 
oral,  and  not  to  restrict  the  power  of  the  par 
ties  to  contract  generally.  Tbe  purpose  was 
only  to  require  those  things  which  had  be- 
come known  as  acknowledgments  of  claims 
to  be  In  writing.  That  there  was  such  an 
agreement  or  waiver  as  we  have  supposed  Is 
not  definitely  stated  in  the  certificate,  but 
evidence  is  recited  which  tends  to  show  It. 
Whether  or  not  It  existed  Is  to  be  drawn  as 
an  Inference  of  fact  from  all  of  tbe  evi- 
dence, and  this  inference  cannot  be  drawn 
by  this  court  as  a  matter  of  law.  We  there- 
fore can  only  answer  that,  while  all  of  the 
notes  became  due  upon  default  In  payment 
of  tbe  first  we  cannot  say  as  matter  of 
law  that  the  notes  were  barred  when  suit 
was  brought  Whether  tbey  were  or  not 
depends  upon  facts  to  be  found  from  tbe 
evidence 


HUDSON  T.  OOMPBRB  et  al. 
Supreme  Oonrt  of  Texas.   March  25,  1001.) 
CONTRACTS  —  CONStOBRATION— NOTB-INSVS. 
ANCB—PRBHIUH— INSOLVENT  COHPANT 
—AGENT— PERSONAL  LIABIUTT. 

1.  Where  an  lusnrance  agent,  pnrsnant  to  an 
agreement  with  tbe  ineured,  nsned  a  policy, 
and  paid  tbe  premium  to  the  insurance  com- 
pany, and  took  the  notes  of  the  insured  there- 
for, the  transaction  was,  In  effect  a  loan  by 
the  ngent  to  the  insured,  and  there  was  there- 
fore full  consideration  for  the  notes,  though 
the  company  was  then  in  fact  insolvent,  and 
was  soon  after  placed  in  the  bands  of  a  receiv- 
er. 

2.  Where  a  foreign  insurance  company  has 
complied  with  the  laws,  and  received  permis- 
sion to  do  business  in  Texas,  an  agent  who  re- 
ceives and  forwards  premiums  on  policies  Is- 
Boed  by  such  company  is  not  liable  on  the  con- 
tract or  to  refund  tbe  premium,  since  by  Rev. 
St.  art.  3095,  he  is  so  liable  only  when  he  is 
acting  for  a  company  which  has  not  compiled 
with  the  law. 

Certified  question  from  court  of  civil  ap- 
peals of  Second  supreme  Judicial  dlsti;lct 

Action  by  Compere  Bros,  against  Isaac 
Hudson.  From  a  Judgment  for  plaintiffs,  de- 
fendant appealed  to  the  court  of  dvU  appeals, 
where  the  Judgment  was  affirmed.  On  mo- 
tion for  reargument  removed  to  the  supreme 
court  on  a  certified  question. 

Oockrell  &  Hardvlcke  and  Theodore  Mack, 
for  appellant  0.  M.  Ohrlstenberry,  for  ap- 
pellees. 

WILUAMS,  J.  This  case  Is  thus  stated  by 
the  court  of  civil  appeals:  "Compere  Bros, 
were  local  Insurance  agents  at  Abilene,  Tex., 
representing  nonresident  fire  Insurance  com- 
panies, among  which  was  the  Ft  Wayne  In- 
surance Company  of  Ft  Wayne,  Ind.,  which 
was  acting  under  due  permit  to  do  business 
In  this  state.  Compere  .^roe.,  as  such  agents, 
solicited  Isaac  Hudson  to  take  out  Insurance 
on  certain  gin  property  owned  Iqr  him.  Tbe 
terms  as  to  payment  of  iH>emInm  haring 
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Itemt  iteted  by  Compere  Bros,  to  be  ca^  and 
Hndion  not  hairtng  the  cacb  wtQi  irtilch  to 
paj  such  pxemimn.  It  was  agreed  that  Had- 
Bon  wonld  Insure  said  pvofieTtf  am  Mlldted; 
that  Comp«e  Bros,  shonld.  for  blm,  advance 
to  the  company  the  caah  neceowry  for  the 
payment  of  die  premliun.  and  in  oonsiders- 
tton  oC  radi  advance  accept  Hndaon'a  notea. 
Ttw  a^BctlDn  the  company  la  vhloh  rach 
InauraDce  diould  be  taken  waa  left  to  said 
agents.  Oompen  Broa.  thereupon,  as  ageutB, 
laaued  to  Hudson  a  policy  (tf  bunnanoe  upon 
hia  Bald  property  In  the  cempuiy  aime  nam- 
ed, and  Itonrarded  to  tlie  company  Hie  cash 
0am  commission)  required  as  payment  for  thn 
pcemlum.  In  consldeiatlon  of  which  Hudson 
executed  and  delivered  to  Compere  Bros,  two 
notefl,  for  fU2JM>  each,  payable  to  appellees, 
matoriii^  respectively,  October  2B  and  No- 
vembar  ii,  1899,  the  same  repreaeotlQg  tiie 
amount  of  the  required  premium,  both  parties 
acting  in  good  faith.  But  It  appeared  that, 
within  a  short  time  after  the  policy  was  Is- 
sued and  the  premium  remitted  as  stated, 
said  Insurance  company  was  placed  In  the 
hands  at  a  reoeirer.  It  In  Caet  being  Insol- 
T«nt  at  tbe  date  of  the  Issuance  of  the  prtlcy, 
but  Buch  losolvRney  was  unknown  to  etttier 
Compere  Bros,  or  to  Hudson.  Ko  loss  In  fact 
occnmed  under  the  policy,  but,  had  there 
been  one,  Hudson  could  have  iwovered  noth- 
tng  on  his  poller  by  reason  of  the  Insolvency 
of  the  company  as  stated.  The  cause  was 
tried  AprU  12.  1800,  the  poUcy  expiring  Sep- 
tHttber  23.  190&.  The  permit  to  do  business 
In  Texas  was  revoked  by  the  iDBurauce  com- 
mlssloner  of  Texas  on  October  28.  1899,  the 
policy  end  notes  behig  dated  S^tember  28. 
ten.  At  the  matarllT  of  aald  notes.  Hudson 
having  refused  payment  tbereof.  Oompere 
Bros.  Inatltnted  this  suit  In  the  county  court 
of  Taylor  county  against  Hudson  to  recover 
thereon.  Hudson  waa  duly  made  party  de* 
fendant,  and  pleaded  In  defense  of  the  salt  a 
total  want  and  failure  of  consideration  aris- 
ing oDt  of  tiie  insolvency  of  the  Insurance 
compaoy,  as  above  stated.  The  trial  below 
resulted  in  a  Judgment  for  Compere  Bros., 
which,  on  appeal  to  this  court,  was  affirmed 
upon  a  former  date,  and  tiie  cause  Is  now 
pending  before  us  on  motion  for  rehearing. 
The  sole  question  of  law  arising  upon  the 
facts  stated,  and  which  we  hereby  certl^  to 
your  hoDora,  Is,  did  such  floeta  support  said 
^ea  of  a  total  want  of  consldwatton  and 
failure  of  consideration  as  against  the  pre- 
mium notes  mentlmed  In  the  hands  of  said 
original  payees?" 

There  can  be  no  doubt  that  tbere  was  a 
ccnudderatlon  for  the  note  when  It  was  given, 
and  we  tbink  It  equally  dear  that  the  con- 
sideration has  not  failed.  The  mon«y  ad- 
vanced appelleea  to  pay  the  premium 
tras  a  kmn  to  appelant  and  for  tlds  the  note 
was  gtven.  The  contract  of  Insnrance  waa 
between  eppdlant  and  the  company,  and  was 
eomideted  by  the  payment  of  the  premium 
and  delivery  of  the  policy.  It  has  been  held 


that  a  note  given  to  an  Inaolvwit  company 
for  the  ^mium  on  a  policy  Is  without  con- 
sideration, and  cannot  be  «iforeed.  Innr- 
ance  Co.  v.  Smith,  6B  UL  187.  It  ipay  be  con- 
ceded, for  tiw  sake  of  argument,  ttiat  this  to 
correct,  and  also  that,  nndn-  proper  clreum- 
stancest  the  Insured  would  Iwre  a  oanae  of 
action  against  such  a  company  to  recover 
bax^  a  premium  actually  paid,  and  still  It 
would  not  tallow  tbat  such  an  action  would 
Ue  against  an  agent,  thnragh  wboae  bands 
tbe  pcemlnm  had  passed,  after  It  had  been 
paid  over  to  the  principal,  Wttti  some  ezc^ 
ttons  not  ftppllciU>te  here,  the  rule  Is  liiat  an 
agmt  receiving  money  for  his  prtndpal,  and 
paying  It  over  to  blm.  cannot  be  made  liable 
for  Its  rettun,  although  the  principal  ahould 
be  ao  liable.  Story.  Ag.  f/m  Bd.)  |  800,  and 
authoritJea  dted  In  note. 

It  Is  also  a  general  rule  of  the  law  tbat 
the  agent  Is  not  personally  bound  upon  the 
contracts  made  In  the  name  of  Us  principal, 
^ry,  Ag.  {$  261,  268.  These  principles  om- 
trol  this  question.  Ai»pellant  borrowed  tlie 
money  from  appelleea  with  whUAi  to  pay  tbe 
premium,  and  Is  therefore  liable  on  tbe  note, 
unless  appdlees  are  bound,  because  of  ttie  In- 
solvency of  tbe  princ^al.  to  make  restoration. 
The  company  being  authorised  to  do  bmriaess 
In  this  state,  It,  and  not  Its  agents,  became 
bound  upon  the  contract  of  btsorance.  Artl- 
de  9096,  Rev.  St  The  case  stands  precls^y 
as  If  appellant  had  paid  the  premium  4o  the 
agents,  and  tbey  bad  In  good  faith  delivered 
It  to  tile  principal.  The  agents.  In  such  caae. 
would  not  be  bound  for  the  return  of  tbe 
money,  and  It  follows  that  ttelr  right  to  re- 
cover upon  the  note  Is  as  good  as  woirid  be 
that  of  any  other  person  from  whom  appel* 
lent  might  have  borrowed  It.  l%e  conten- 
tion that  the  agents  should  be  h^d  to  have 
warranted  tiie  scdvency  of  the  prfudpal  Is  In- 
consistent with  the  prtndples  stated. 


BRWIN  V.  STATB. 
(Onirt  of  Criminal  Appeals  of  Texas.  Merdi 

20.  1901.) 

ARSON-BVIDENCS— ADMISSIBtUTT— 
INSTRUCTIONS. 

1.  Where  one  of  the  alleged  ownua  of  prop- 
erty charged  to  have  been  burned  is  not  a 
witness  In  a  prosecution  of  another  for  such  ar- 
son, It  Is  error  to  permit  the  state'to  Introduce 
in  evidence  indictoKnts  dxargiog  such  owner 
with  arson,  and  as  being  an  accomplice  to  ar- 
son, and  of  the  murder,  and  of  being  on  accom- 
plice to  the  murder,  of  a  certain  person. 

2.  The  Instrnetioiu  In  a  proseontiOD  tw  anon 
■hoald  define  the  meaning  ftf  the  word  "wUlfur* 
as  therein  used. 

Appeal  ^m  criminal  court,  Dallaa  couni^; 
Gharlea  F.  GUnt,  Judge. 

B.  F.  Brwln  was  convicted  <tf  aiaon,  and 
he  an>»l>.  Beversed. 

Thomas,  Spellman  &  Stine,  M.  T.  lively. 
Crawford  ft  Crawford,  and  A.  I.  Bodsca,  for 
appsDuit  D.  B.  Simmons,  Aotlnf  AHt 
Atty.  Gen.,  fbr  ttie  State. 
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DATIDBON,  P.  X  A]K>eUant  wu  oonvict- 
ed  of  araoB.  and  bts  panlstament  asseamd  at 
Ore  year^  conftnenmit  In  the  peoltentlarT. 

DnrlBK  tbe  trial  tbe  state  Introdnced  two 
Indletmmts  a^lnst  G.  H.  Alexander;  tbe 
first  charElBC  Mm  with  anon  and  aecnnpllee' 
to  arson,  and  the  second  with  tlie  murdeT  of 
I.  G.  Randle  and  as  accomplice  to  said  mnr- 
der.  Several  objections  were  nrged  to  this 
testimony,  wtricb,  we  thlnli,  we  well  taken. 
We  have  been  olted  to  i»  antboritr*  and  no 
rule  ct  erldence  baa  bcea  called  to  our  at- 
tentloa.  wHSch  would  admit  these  Indletraoita 
aa  orlgfaial  erldence  against  Brwln.  Alexan- 
der did  sot  testlfj:  In  the  case,  and  Is  one  ot 
tiie  alleged  ownera  tit  the  bnnud  honae. 

Exception  was  reaerred  to  the  court's 
diaige  becanse  It  failed  to  define  tts  mean- 
ing of  the  word  "wlltfnl.**  Upon  anotiier 
trial  ttala  tenn  sboaM-lw  defined. 

It  Is  not  necessary  to  discuss  tbe,  action  of 
the  court  refaslng  to  continue  the  case,  as 
the  matter  may  not  oceor  npen  another  trisi. 
The  same  may  be  said  wttb  reteraice  to  the 
motion  for  sereniue. 

For  the  reasons  Indicated,  the  jndgment  la 
rerersed,  and  the  cause  remanded. 


Bx  part*  GHOYNSEt  et  aL 
(Qiut  ot  CUmlaal  Appeals  of  T«us.  March 

20.  19»L) 

BAILr-AMOUNT. 

The  grand  Jury,  having  refused  to  return 
an  Indictment  against  defendant  for  prize 
fighting,  which  is  punishable  by  confinement  in 
the  peniteotiary  not  le8»  than  two  nor  more 
than  five  yeacs,  were  reinatructed  with  refer- 
ence to  the  matter,  and  defendant  was  requir- 
ed to  give  bail  in  the  snm  of  $2,600,  but  was 
niMble  to  do  so.  ffeld,  that  the  amonnt  fixed 
was  exeeaairc,  and  should  be  reduced  to  91.000. 

Appeal  from  district  coort,  Galveston  coun- 
ty; A.  G.  Alien,  Judge. 

Habeas  corpus  proceedings  by  Joseidi  B. 
Cboynski  and  another  to  reduce  baU.  From 
an  order  fixing  the  amount,  they  appeal. 
Modified. 

Marsene  Johnson  and  John  C.  Walker,  for 
appellants.  D.  B.  Simmons,  Acting  Aast 
At^.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  AppellaobB  were  arrest- 
ed charged  with  "prize  fighting,"  and  the 
bond  of  each  fixed  at  16,000.  Being  unable 
to  give  this  bond,  they  roeorted  to  the  writ 
of  habeas  corpus,  and  the  district  Judge,  upon 
bearing  the  same,  reduced  the  bail  to  the 
sum  of  ^,500  each.  Appellants  claim  this 
amount  Is  ezceaslva,  and  thfi^  an  totally  un- 
able to  give  snch  bond.  The  record  shows 
their  Inability  to  give  bond  In  this  amount 
The  punishment  tot  this  offense  Is  not  leas 
Han  two  nor  more  than  five  years*  confine- 
ment in  the  pmftentlary.  It  also  shows  that 
the  grand  jury  refused  to  Indict  appellants 
tor  this  offense,  and  so  reported  to  the  court; 
but  that  body  waa  rslnstmeted  by  the  court 


wltii  refdrenea  to  the  mattar.  and.  the  eoart 
lielng  still  In  ssedon,  Indletraent  may  be  re* 
tamed.  Undw  tin  statote  It  saems  thcr  are 
not  entitled  to  their  dlsebarge  in  «iy  event 
until  the  adjournment  of  the  gan&  Jury  fur 
tite  term.  Under  the  circumstances  we  be- 
lieve the  amonnt  of  the  ball  fixed  by  the  trial 
Judge  Is  exceativev  and  amounts  to  a  depriva- 
tion of  l3all,  and  we  thttefore  fix  the  amount 
of  the  ball  at  $1,000  each;  and  upon  giving 
bond  In  this  sum.  In  accordance  with  the 
terms  of  tbe  law,  tbey  will  ba  released  from 
custody. 


BLOOKBR  V.  STATE. 
(Oomt  of  Criminal  Appeals  of  Texas,  iimsck 

«,  idoi.) 

HOMIOIOIB— HI3C0NDUCT  OF  JUBT— STATB- 
UBNTa  IN  JURY  ROOM. 

Code  Cr.  Proc.  art.  817,  authorizes  the 
granting  of  a  new  trial  when  the  jary  receives 
materiBl  evidence  after  they  have  retired  to 
considjer  tbeir  verdict  After  a  Jury  had  agreed 
on  defendant's  guilt,  but  before  they  had  fixed 
the  punishment,  one  of  the  Jurors  stated  that 
deceased  was  not  the  first  man  defendant  had 
killed;  and  it  was  also  stated  that,  if  certain 
evidence  as  to  the  dying  declarations  of  de- 
ceased had  not  been  excluded  on  defendant's 
objection,  they  woald  have  known  more  about 
the  reason  defendant  went  to  the  penitentiary 
St  a  former  time.  Held  sufficient  misconduct 
to  warrant  a  reversal  of  a  judgment  of  convic- 
tion. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbot.  Judge. 

B.  F.  BltKker  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals.  Reversed. 

GlasB,  Bates  &  King,  ahenpard  &  SheppEird. 
and  Crawford  &  Crawford,  for  appelant  B. 
D.  Hart,  IMat  Atty..  and  D.  B.  SlmmiHis,  Act- 
ing Asst.  Atty.  Gen.,  for  the  State. 

BROOKS.  J.  AppeUant  was  convicted  of 
murder  in  tbe  seecmd  degree,  and  his  punish- 
ment assessed  at  IS  yeaxtf  confinement  In 
tbe  penitentiary. 

Ai^llant  criticises  Hie  charge  of  the  court 
on  murder  In  the  second  d^ree  and  man- 
lOaog^ter.  The  charge,  taken  as  a  whole,  we 
think  la  a  dear  and  admlraUe  preaentatkm 
of  tbe  law  applieable  to  the  facto  of  tUs 
case. 

After  the  Jury  had  retired  to  consider  tbelr 
verdict  and  after  they  had  agreed  to  tbe 
guilt  of  defendant  but  had  not  fixed  the 
punishment  (seme  of  the  Jurors  were  In  favor 
of  punishing  appellant  with  Imprisonment  In 
the  penitentiary  from  2  to  5  years,  some  foor  5, 
10.  and  IB  years,  respectively,  some  for  26 
years,  and  one  for  life),  at  this  particular  Junc- 
ture, while  the  Jury  were  deliberating  upon  the 
punishment,  one  of  tbe  Jurors  stated,  "This 
Is  not  the  first  man  Blocker  has  killed."  It 
waa  also  stated  at  toe  same  time  that  defend- 
ant. Blocker,  bad  objected  to  some  of  the  dy- 
ing declarations  of  Pittmui  aa  Introduced  in 
this  case,  and  that  If  all  of  It  bad  been  let  ID, 
ftn^  vrauld  know  moie  about  why  Blttman 
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went  to  the  penitentiary.  On  the  motion  for 
new  tiial  the  foregoing  was  made  to  appear 
by  the  testimony  of  the  Jurors,  and  It  was 
further  admitted  that  Blocker  and  deceased, 
Plttman,  were  jointly  Indicted  for  the  mnider 
of  one  Woods;  that  defendant  was  tried  In 
Bowie  county,  and  convicted,  and  on  appeal 
hla  case  was  reversed,  and  on  his  second  trial 
he  was  acquitted;  that  pending  the  appeal, 
Pittman  obtained  a  change  of  renne  to  Gasa 
county,  where  he  pleaded  guilty  to  murder  In 
the  second  degree,  and  bis  punishment  was 
assessed  at  20  years'  confinement  in  the  peni- 
tentiary, and,  after  serving  8  or  10  yeara, 
was  pardoned.  All  of  the  Jury  say  the  above 
facts  did  not  Influence  them  In  their  verdict. 
It  Is  not  necessary  for  us  to  copy  the  state- 
ments of  all  of  the  Jurors  who  swore  about 
this  matter  on  motion  for  new  trial  But 
that  the  old  case  against  defendant  was  dis- 
cussed by  the  Jury  there  can  be  no  doubt,  and 
there  can  be  no  doubt  but  that  the  statement 
was  made,  to  wit,  that  Plttman  was  not  the 
first  man  that  Blocker  had  killed.  We  do 
not  find  that  any  Juror  denies  this  fact  Ar- 
ticle 817,  Oode  Or.  Proc.,  appears  to  be  man- 
datory, and  where  the  Jury  has  received  other 
material  evidence— whether  from  one  of  their 
number  or  others— after  they  have  retired  to 
consider  their  verdict  the  Judgment  wlU  be 
reversed.  Hargrove  v.  State,  33  Tex.  Or.  R, 
431,  26  S.  W.  993;  EUls  V.  State,  S3  Tex.  Or. 
R.  508.  27  S.  W.  135;  Mitchell  v.  State,  86 
Tex.  Or.  R.  278,  33  S.  W.  367.  36  S.  W.  466. 
To  what  extent  the  discussion  of  the  fact  of 
defendant  having  previously  killed  a  man  In- 
fluenced the  Jury  In  assessing  the  punishment 
ot  16  years'  confinement  In  the  penitentiary 
on  defendant  is  a  matter  of  conjecture.  We 
cannot  say  thai  It  did  not  injure  him,  but  that 
it  was  reasonably  calculated  to  do  so  we  are 
compelled  to  admit  Such  conduct  on  the  part 
at  the  Jury  is  very  reprehensible,  and  should 
meet  the  unmeasured  reprimand  of  the  trial 
courts.  Defendant  is  entitled  to  a  trial  by  a 
fair  and  Impartial  Jury  under  the  laws  and 
the  constitution  of  this  state.  If  be  killed  de- 
ceased, Pittman,  the  Jury,  In  their  delibera- 
tions, should  be  limited  to  the  consideration  of 
the  evidence  bearing  upon  that  fact  alone. 
And  if  he  killed  a  man  other  than  the  de- 
ceased, Plttman,  at  another  and  different 
time,  in  no  way  connected  with  the  killing 
of  this  deceased,  then  that  fact  certainly 
should  not  militate  against  his  rights  in  the 
case  at  bar.  We  have  no  alternative,  when 
Juries  discuss  extraneous  matters  prejudi- 
cial to  appellant,  other  than  to  reverse  the 
Judgment  It  matters  not  bow  important  it 
Is;  and,  the  more  Important  the  case,  the  more 
Important  it  becomes  for  the  Jury  to  try  the  ap- 
pellant according  to  the  law  and  the  testi- 
mony adduced  upon  the  trial.  As  indicated 
above,  we  have  repeatedly  held  that  such 
conduct  on  the  part  of  the  Jury  Is  cause  for 
reversal.  And  see,  also.  Darter  v.  State,  39 
Tex.  Cr.  R.  47,  44  S.  W.  850;  Tate  v.  State, 
SS  Tex.  Or.  R.  261,  42  &  W.  565;  Ysaqulrre 


T.  State  (Tex.  Or.  App.)  68  8.  W.  1005.  As 
indicated  In  appellant's  brief,  the  last-quoted 
cases  are  conclusive  upon  the  question,  U 
there  were  not  other  authorltieB  on  the  sub- 
ject For  this  action  of  the  Jury  the  Judg- 
ment  la  reversed,  and  the  cause  remanded. 


Bx  pute  QVJJAB, 
(Oonrt  of  OHminal  Appeals  of  Texam,  Uatdi 

6,  1901.) 

HABOAS  CCAPUS— RBLBASB  ON  BAIL,-IHPBOF- 

BR  BVIDBNCB-EPFBCT— APPEALh 

In  habeas  corpus  proceedings  fw  release 
OD  bail,  admission  in  evidence  of  conclusions 
and  expresBiOTis  of  opinion  by  a  witness  is  not 
ground  for  reversal,  since  on  appeal  ther^n  the 
court  will  look  to  the  proper  evidence  as  » 
Iiredicate  for  its  decision. 

Appeal  from  district  coort,  Atascoaa  coun- 
ty; M.  F.  Lowe.  Judge. 

Habeas'  corpus  by  Bee  Quails  release 
on  balL  From  an  order  denying  tbe  appllca- 
tlon,  be  appeala  Affirmed. 

W.  O.  Read,  for  appellant.  D.  E.  Sim* 
mons,  Acting  Asst  Atty.  Gen.,  for  tbe  State. 

DATIDSON,  J.  Appellut,  being  beld  un- 
der different  dbMigeu  of  murder,  resorted  to 

the  writ  of  habeas  corpus  for  the  purpose  of 
securing  ball,  which,  upon  trial,  was  reused. 
BiU  of  ezceptlm  was  reserved  to  tiie  action 
of  the  coort  admitting  certain  testimoay, 
some  of  whldi  seems  to  have  been  conclu- 
sions and  expressionB  of  oplnlm  by  tbe  wit- 
ness, which,  upon  a  trial  before  the  Jury, 
should  be  excluded.  But  In  appeals  in 
habeas  corpus  proceedings,  bail  being  the  is- 
sue, this  court  wlU  look  to  the  proper  evi- 
dence 88  a  predicate  for  its  declslw.  With- 
out entering  Into  a  discussion  of  tbe  testi- 
mony, we  are  of  opinion  tbe  action  of  the 
court  was  correct  In  refusing  balL  The  Judg- 
ment is  affirmed. 


JASPER  V.  STATE.1 
(Court  of  Oriminal  Appeals  of  Texas.  March 

6,  1901.) 

U^RCENT— INDICTMENT  — SUPFICIBNCT  —  IN- 
STRUCTION —  COMMENT  OH  BVIDBNCB  —  DE- 
FENDANT'S NAME— FAILURS  TO  HBNTIW  IN 

CHAROB. 

1.  An  indictment  which  alleged  that  defend- 
ant did  take  from  the  person  of  one  U.  $SD  in 

money,  of  the  value  of  $80.  the  same  being 
then  and  there  the  corporeal  personal  proper- 
ty of  M.,  without  the  knowledge  and  consent  of 
M.,  was  not  objectionable  for  insufficiency  ia 
the  description  of  the  stolen  property. 

2.  An  Instruction  that  if  the  Jai/  believed 
that  defendant  had  in  her  possession  money 
which  belonged  to  defendant,  and  which  came 
into  ber  possesion  by  picking  the  same  up 
from  the  ground,  or  from  some  place  other 
than  the  person  of  the  pnMecoting  witness, 
then  to  acquit  her,  was  not  objectionable  as  re- 
quiring the  jury  to  l>elieve  that  defendant  had 
in  her  possession  money  belonging  to  herself, 


*  Rcbearlns  denlttd  Manh  »,  IML 


Digitized  by  Google 


Tex.) 


TVnspERBVSK.  t.  STATS. 


393 


which  she  had  acquired  hj  other 'means  than 
from  the  prosecating  witnesi,  before  they  could 
acqniL 

3.  An  iDetmction  that  the  evidence  od  ctom- 
examination  of  defendant  with  reference  to 
former  charges  against  her  coald  be  considered 
only  aa  affecting  her  credibilitr,  and  not  as 
tenaing  to  show  that  ihe  comnutted  tha  theft 
for  which  she  was  on  trial,  waa  not  objection- 
able as  a  comment  on  the  weight  of  the  evi- 
dence, or  aa  calling  nndne  attention  to  iiartiea- 
lar  evidence. 

4.  An  objection  to  the  charge  because  it  no- 
where mentioned,  except  In  the  s^le  of  the 
case,  the  name  of  defendant,  and  aid  not  in* 
form  the  jury  who  waa  meant  by  defendant, 
waa  without  merit. 

Appeal  from  district  court,  Tarrant  conntr; 
W.  D.  Harria,  Judge. 

Lucile  Jaapn-,  alias  Lnclle  Willlama,  waa 
convicted  of  theft,  and  ahe  appeala.  A(- 
nrmed. 

D.  E.  SUmmcoiB,  Acting  Aast  Atty.  Gen., 
for  ttae  State. 

BROOKS,  J.  Appellant  waa  convicted  of 
theft  from  the  person,  and  her  punlahment 
Bssesaed  at  two  yeanT  cooflnement  in  the 
penitentiary. 

Ap[>eUant  made  a  motion  to  quash  the  In- 
dletmrat.  The  charging  part  of  the  Indict- 
ment la  aa  follows:  "•  •  •  That  Lucile 
Williaing.  *  •  •  on  the  4th  day  of  April, 
1900,  did  then  and  there  unlawfully,  fraud- 
ulently, and  privately  take  from  the  person 
and  possession  of  one  Frank  Moody  eighty 
dollars  in  money,  of  the  value  of  eighty  dol- 
lars, the  same  being  then  and  there  the  cor- 
poreal personal  property  of  said  Frank 
Moody,  without  the  knowledge  and  without 
the  consent  of  said  Frank  Moody,  and  so 
suddenly  as  not  to  allow  time  for  resistance, 
with  the  intent  then  and  there  on  the  part 
of  her.  the  aald  Lucile  Jasper,  alias  La<^le 
WUUxuns,  to  deprive  said  Frank  Moody,  the 
owner  thereof,  of  the  value  thereof,  and  to 
appropriate  It  to  the  use  and  benefit  of  her, 
the  aald  Lucile  Jasper,  alias  Ludle  Williams," 
etc  We  think  the  indictment  la  suflQdent 
Qreen  v.  State,  28  Tex.  App.  4eS,  18  S.  W.  784. 

Appellant  insists,  as  the  second  ground  of 
her  motion  for  new  trial,  that  the  court  erred 
In  the  following  portion  of  the  charge:  "If 
yon  believe  from  the  evidence  that  defendant 
bad  In  her  possession,  at  the  time  testified 
about,  money  which  belonged  to  the  defend- 
ant, bnt  that  she  came  Into  such  possession 
by  pitting  same  up  from  the  ground,  or  from 
some  place  other  than  the  person  of  the  said 
Frank  Moody,  then  you  will  acquit  her;  and, 
unless  you  are  satisfied  beyond  a  reasonable 
donbt  that  such  was  not  the  case,  then  yon 
will  acquit"  Appellant  Insists  this  charge 
Is  erroneous.  In  that  the  same  requires  the 
jury  to  believe,  before  they  can  acquit  de- 
fendant that  they  must  believe  she  Bad  mon- 
ey in  her  possession  belonging  to  herself, 
which  she  had  acquired  by  other  meana  than 
from  Frank  Moody;  and  because  the  same  Is 
misleading,  and  Is  not  the  law  applicable  to 
this  case.  Wa  think  the  charge  of  the  court 


is  correct,  and  is  In  entire  accord  with  the 
facts  of  this  case. 

Appellant  also  excepts  to  the  following 
charge:  "The  evidence  brou^t  out  on  cross- 
examination  of  defoidant  with  r^erence  to 
former  charges  against  defendant  can  be 
considered  by  the  jury  only  as  affecting— If 
yon  believe  the  same  does  affect— her  credi- 
bility as  a  witness  in  the  case,  and  not  as 
showing,  nor  tending  to  show,  that  defend- 
ant committed  the  offmse  for  which  she  U 
now  on  triaL"  Appellant  objects  on  the 
ground  that  the  same  Is  on  the  weight  of  the 
evidence,  and  singles  out  and  calls  tmdue 
attention  to  particular  evidence  of  defendant 
It  was  ttae  Impaative  duly  of  the  court  to 
give  this  chars^  and  not  to  have  done  so 
would  bare  been  error. 

The  Conith  ground  of  bis  motion  la  that  ttie 
charge  nowboe,  except  In  Ibe  style  of  the 
case,  mentions  the  name  of  the  d^radant 
and  nowhere  In  tbe  body  of  the  charge  tells 
the  Jury  who  la  meant  by  tbe  term  or  appel- 
lation of  "d^"  and  "defendant,"  and  no- 
where requires  them  to  believe  that  Ladle 
Jasper  did  anything,  and  la  Insnffldoit  and 
confusing  for  this  reason.  An  Inspection  of 
the  cbuge  shows  this  exception  to  be  tayper^ 
critical.  It  Is  not  required  of  tiiie  trial  court 
to  name  the  defendant  bnt  be  may  desls^te 
her  as  the  defendant 

Aroollant's  fifth  ground  Is  that  the  court 
erred  In  falling  to  charge  on  drcnmstantlal 
evidence.  In  this  there  was  no  error. 

We  have  carefully  reviewed  appellant's  as- 
signments of  error,  and  none  of  them  are 
well  taken.  There  being  no  error  in  the  rec- 
ord, the  Judgment  is  affirmed. 


FUNDERBURK  v.  STATE. 
(Ooort  of  Criminal  Appeals  of  Texas.  March 
6,  1901.) 

CRIUINAL  LAW— STATBMENT  OF  CO-DBPBND- 
ANT— SILENCE  OP  AGCU8BI>~WARNINO  DE- 
FENDANT—B  VIDE  NCHJ-IND!CTM  BNT  —  8UFPI- 
CIENCY— QRAHHATICAL  ERROR. 

1.  Where  one  Is  In  custody  tor  a  crime,  his 
silence  cannot  be  used  against  him  as  a  confes- 
sion of  the  truth  of  a  statement  made  in  his 
presence  by  a  co-defondant,  aliio  in  cuatofiy. 
whf'ther  either  of  them  had  been  cautioned  as 
required  by  stntntp  or  not. 

2.  That  an  indictment  charging  the  theft  of 
hogs  in  its  latter  clause  charges  "with  the  In- 
tent to  appropriate  it"  doea  not  Invalidate  the 
indictment,  the  meaniug  of  the  pleader  being 
apparent 

Appeal  from  district  court  Red  River 
county;  S.  8,  Chambers,  Judge. 

Fred  F^uderburk  was  convicted  of  hog 
theft  snd  he  appeals.  Reversed. 

D.  B.  Simmons,  Acting  Asst  Atty.  Gen., 
for  ttae  StatOw 

BROOKS,  J.  Appellant  was  convicted  of 
hog  theft,  and  bis  punishment  assessed  at 
two  years'  confinement  In  the  penitentiary. 
Bill  of  exceptions  No.  2  Is  as  follows:  "The 
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•tirte  Introduced  ttie  following  testimooy,  to 
wit:  The  witness  J.  P.  BraDntm  testified 
ttiat  he;  with  an  ofBcar,  P.  M.  Rambler,  who 
bad  a  seandi  warrant  for  the  hogs  alleged 
to  hare  been  stolen  and  belonging  to  him 
(J.  P.  Brannon),  went  to  the  home  of  Mrs. 
Hulet,  the  mother  of  Sam  tlolet  who  Is 
Indicted  by  a  separate  bill  of  indictment 
with  the  theft  of  the  same  property  that  the 
defendant  is  accused  of  taking,  and  wlHi 
whom  (Mrs.  Hnlet)  the  defendant  was  tem- 
porarily residing,  In  search  of  the  said  hogs. 
When  they  (Brannon  and  Bnmbley)  arrived 
at  Mrs.  Hulct's  house,  they  fdund  Sam  Hnlet, 
and  he  was  left  with  Brannon,  while  Ramb- 
ley  kwked  for  defendant  Fnnderburk. 
Rumbley  made  two  trips  in  search  of  de- 
fendant, and  mi  the  second  trip  found  de> 
fendant  In  the  field  a  short  distance  from 
the  house  of  Mrs.  Hulet,  coming  to  the 
house.  Rumbley  walked  back  with  defend- 
ant to  where  Brannon  and  Sam  Hulet  were, 
near  the  house;  and  after  they  got  back, 
and  found  some  hogs  which  Brannon  claim- 
ed in  a  pen  In  the  front  yard  at  Mrs.  Hnlet's, 
the  said  Sam  Hulet.  in  explanation  of  how 
tile  three  hogs  of  the  seven  came  there,  said, 
"We  traded  a  boat  for  three  of  them  In  the 
pen  to  a  man  who  lives  north  of  here,  near 
the  riTer;'  which  testimony  was  objected 
to  by  defendant,  because  defendant  waa  un- 
der arrest  at  the  time  the  statement  was 
made  by  Sam  Hulet,  and  nelUier  party  had 
been  warned  under  the  law;  second,  be- 
cause the  statement  was  made  by  a  co-de- 
fendant, and  It  did  not  appear  afflrmatlTely 
that  defendant  B^nderburic  heard  the  state- 
ment, or  that  he  understood  that  the  state- 
ment had  reference  to  and  included  him  as 
being  one  of  the  parties  who  traded  the 
boat  for  the  hogs;  and  the  court  overruled 
aald  objections,  and  admitted  said  testimony, 
to  which  defendant  excepted." 

Where  a  person  la  in  custody  for  crime, 
tafs  sUence  cannot  be  uMd  against  Mm  aa  a 
CMifeesion  of  the  truth  of  statements  made 
in  his  presence,  whether  he  waa  cautioned 
M  required  by  the  statute  or  not.  Denton 
T.  State  (decided  at  the  presmt  term)  eo  8. 
W.  670;  Gardner  v.  State  (Tex.  Cr.  App.) 
84  S.  W.  916.  Then,  If  the  silence  of  a  per- 
son in  custody  cannot  be  used  against  bim. 
It  makes  no  difference  that  the  exculpatory 
or  Inculpatwy  statement  Is  made  by  a  co- 
defendant:  the  rule  would  still  apply.  Re- 
ferring to  this  bill.  It  appears  that  Sara 
Hnlet,  appellant's  co-defendant,  made  a 
statement  about  buying  the  hoga  and  paying 
a  boat  ftir  tiie  same.  The  state  used  this 
evidence  as  inculpatory  of  appelant  This 
was  error.  Appellant  had  a  right  to  remain 
silent,  and  being  under  arrest,  aa  Indicated 
In  the  bill,  such  silence  could  not  be  used 
««  a  crimlnatlTe  t&et  against  him. 

Appellant  filed  a  motion  to  quash  the  lo- 
dictment.  and,  after  a  careful  Inspection  of 
the  same,  we  are  of  opinion  that  the  Indict- 
ment is  good.  It  appears  that  the  prosecu- 


tion is  based  upon  tiie  theft  of  certain  bogs^ 
and  the  latter  clause  of  the  Indictment  char- 
gM,  "with  the  iDt«»kt  to  api^opiiate  It  to  the 
use  and  benefit  of  him,  the  said  Vnd  Fnnd- 
erbuift."  Bad  grammar  does  not-  vitiate  an 
Indlctmoiit  The  meaning  of  .the  pleader  Is 
reascmably  apparent,  and  cannot  be  mlalead- 
lug  as  to  the  purport  of  the  InActment  The 
singular  Includes  the  plural.  White.  Ann. 
Pen.  Code,  art  28,  end  White,  Ann.  Code  Or. 
Proc.  p.  284.  Because  the  court  emA  In 
permitting  the  introduction  of  thla  testi- 
mony, the  Judgment  Is  raveised,  and  the 
cause  remanded. 


TAUL  V.  STATE. 
(Gburt  of  Criminal  Appeals  of  Texas.  March 
6,  1901.) 

JURY— COMPETE  NC  Y— C  H  A  LLE  NG  H»-HEVIBW— 
CRIMINAL  COMPLAINT— INFORMATION— CON- 
TINUANCE —  INTOXICATING  LIQUORS  —  BVl  - 
DBNCE. 

1.  JDi\>rt  who  state  on  their  voir  dire  thai 
they  know  nothing  about  the  factsi  and  hare 

no  prejudice  against  one  Indicted  for  violating 
the  local  option  law,  and  caa  give  bim  an  impar- 
tial trial,  are  not  diBqualifi«d  bj  reason  of  har- 
iog  contributed  to  a  fund  for  tlie  employment 
ot  counsel  to  represent  the  prohibition  ^dc 
fa  a  local  option  election  contest. 

2.  A  bill  of  exceptions  in  a  criminal  case, 
which  fails  to  show  wliether  defendant's  chal- 
lenges for  cause  were  overruled  or  suataUied, 
la  defective. 

8.  A  criminal  complaint,  properly  signed  by 
the  complainant,  and  the  Information  filed 
thereon,  are  suffiieient,  though  hia  name  is  not 
mentioned  iu  the  body  of  either  iostrumeat. 

4.  Statements  in  an  application  for  a  coU' 
tinuanee  to  enable  the  accused  to  procure  cer- 
tain letters  were  too  general,  where  the  only 
Statement  with  referoice  to  the  effect  oS  th« 
letters  showed  "that  he  had  acted  in  good  faith, 
and  had  not  violated  the  local  option  law  in 
taking  an  order  for  whislcT.'* 

5.  Evidence'  offered  by  defendant  in  a  prose- 
cution for  violating  the  local  t^tion  law,  for  the 
purpose  of  proviag  that  he  received  no  peconia- 
ry  proiit  out  of  handling  certain  paclntges 
marked  '^Glass,"  and  had  no  money  taitwsBt  In 
them,  was  properly  excluded. 

Appeal  from  HMland  county  court;  B.  R. 
Bryan,  Judge. 

M.  I*  Tanl  was  convicted  for  violating  the 
local  option  law,  and  appeals.  Affirmed. 

D.  K.  Simmons,  Acting  AssL  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  nmvict- 
ed  for  violating  the  local  option  law,  and 
his  punishment  assessed  at  a  fine  of  f2S.  and 
20  days'  confinement  In  the  county  Jail. 
While  Impaneling  the  Jury,  several  at  the 
Jurors  were  shown  to  hare  contributed  to  a 
fund  for  the  employment  of  counsel  to  rep- 
resent the  prohibition  side  of  the  question  In 
a  contest  In  tbe  civil  courts  over  the  election. 
However,  they  had  not  contributed  to  the 
prosecution  of  this  case.  They  were  ques- 
tioned rather  rigidly  on  their  voir  dire,  and 
in  addltUm  stated  they  knew  nothing  about 
the  facts  of  this  case;  that  they  had  no  bios 
or  prejudice  against  defendant,  and  could 
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gtre  lilm  a  fatr  and  Impartial  trial  on  tbe  erl- 
deoce  and  imAer  tbe  ebarge  of  tbe  court 
Appellant  only  challenged  two  of  the  jurors. 
Wbether  Mb  cause  for  challenge  yna  OTer- 
mled  It  not  shown  by  the  Mil.  Tw»  of  the 
faxon  sat  upon  the  triaL  There  were  four 
mentioned  In  the  bill  of  exceptions,  and  we 
are  left  in  donbt  as  to  whether  his  challenges 
were  OTermled  or  sustained.  Of  the  four, 
tw€r  sat  upon  the  jury;  the  other  two  did  not. 
As  this  bill  Is  presented  to  ns.  from  no 
standpoint  Is  there  error. 

Motion  was  made  to  quasta  tbe  complaint 
and  Information  because  tbe  name  of  the  af- 
fiant or  complainant  Is  not  mentioned  In  tbe 
body  of  either  Inatruraent  The  complaint 
Is  signed  and  sworn  to  by  J.  N.  Jackson,  and 
upon  this  the  Information  Is  based.  The 
court  properly  oyerrnled  tbe  motion.  White's 
Ann.  Oode  Cr.  Proc.  art.  {  195;  Upton  v. 
State,  38  Tex.  Cr.  R.  231.  20  S.  W.  197. 

Appellant  requested  a  postponement  of  his 
case  until  the  following  day,  In  order  that  be 
might  procure  some  orders  and  letters  that 
were  In  the  possession  of  the  witness  Mason, 
which  Mason  had  at  Odessa,  some  20  miles 
from  the  place  of  the  trial.  Appellant's  state- 
ment is  that  these  letters  and  orders  would 
show  that  be  bad  acted  in  good  faftb,  and 
had  not  violated  tbe  local  option  law  In  tak- 
ing tbe  order  for  whisky  with  which  be  Is 
charged  In  this  Information;  that  he  did  not 
know  of  tbe  inaterlallt?  of  this  testimony  un- 
til tbe  trial  of  a  similar  case  on  tbe  day  pre- 
ceding this  trial;  that  said  Mason  was  the 
only  person  who  could  procure  these  letters 
and  orders.  By  these  letters  and  orders,  be 
expected  to  prove  that  be  (defendant)  was 
acting  as  tbe  agent  for  R.  L.  Martin,  whose 
oirder  he  bad  taken,  which  taking  was  char- 
ged as  the  sale.  This  bill  Is  qualified  by  the 
court,  with  this  statement:  "Defendant  was 
arrested  on  December  21,  1900.  Bd.  T.  Ma- 
son came  down  from  Odessa,  twenty  miles 
distant,  to  testify  a»  a  witness  for  defendant, 
and  while  here  was  subpoenaed  for  the  state." 
If  tbe  orders  were  as  Indicted  by  appellant. 
It  would  seem  that  he  and  Mason  were  tbe 
only  parties  who  knew  of  their  existence. 
Mason  came  voluntarily  to  testify  for  de- 
fendant. He  was  tbe  Intimate  friend  and 
fMTDer  employ6  of  appellant,  and  came  at 
bis  Instigation.  The  statements  set  up  In 
the  application  are  too  general.  Appellant 
was  charged  with  selling  Intoxicants  to  R.  I^. 
Martin,  and  the  only  stat^ents  with  refer- 
ence to  tbe  force  and  effect  of  tbese  letters 
sbow  "that  defendant  bad  acted  In  good 
faith,  and  bad  not  violated  the  local  <^tIon 
law  In  taking  tbe  order  for  whisky."  There 
was  no  error  In  refusing  to  postpone  tbe  case. 

Appellant  offered  to  prove  by  Fuller  that 
he  was  In  the  drayage  business,  and  that  de- 
fendant had  toiA  Fuller  not  to  bring  pack- 
ages marked  "Glass"  from  the  depot  to  ap- 
peUaot'B  place  of  business.  Tbls  was  offered 
tor  tbe  purpaae  of  proving  appeUaot's  ^tem 
of  doAng  iMUlneM,  aad  that  he  was  not  fet 


tlBg  any  pecuniary  pri^  out  of  baodtlng 

packages  marked  "Glass,"  and  had  no  money 
Interest  iu  them.  The  object  and  purpose  of 
introducing  this  evidence  Is  not  stated  In  the 
btiU  and  it  is  not  apparent  that  it  was  bene- 
ficial to  appellant.  'Fbat  ap^liuit  was  dis- 
posing of  whisky  tMt  record  shows  beyond 
any  question.  If  he  was  u»t  shipping  It  from 
a  distance  on  (xders,  then  be  waa  selling  it 
direct  from  his  stock  left  ov^  In  his  saloon 
when  local  option  went  Into  effect  This  evi- 
dence, if  it  tended  to  prove  anything,  showed 
that  appellant  was  not  shipping  whisky  on 
orders,  but  was  selling  from  bis  saloon.  We 
ere  of  opinion  the  charge  sufficiently  presents 
the  Issues  of  the  case  to  tbe  jury.  The  tes- 
timony amply  supports  the  convlctlfMi.  Tbe 
judgment  U  affirmed. 


MOOBE  BTATB. 
(Oourt  of  Criminal  Appeals  of  Tttaa.  Mareta 

6, 1901.) 

ORUINAL  LAW— APPE:AL-RBGOONXEAirO»- 
STAraMBNT  OP  AMOUNT  OP  FINB 
—NECESSITY. 

Where  a  recognizance  on  appeal  falls  to 
state  the  amount  of  tbe  Sne  assessed  against 
dcfeodant,  aa  required  by  Code  Cr.  Free  art. 
887,  the  appeal  will  be  £smlsaed. 

Appeal  from  Ftaber  oeiaty  courtt  leam 
yviiehtt  Judge. 

J.  B.  Moore  was  ooorlcted  of  TktotlBr  tbe 
local  option  Iftv,  and  be  aiveata.  Appeal  dto> 

missed. 

D.  R  Simmons,  Acting  Asst  At^.  Qen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
Titrating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  floe  of  and  20  days' 
confinement  In  the  county  Jail.  An  Inspec- 
tion of  tbe  record  before  us  discloses  that  the 
reoognlzance  is  not  in  conformity  with  arti- 
cle 887.  Code  Cr.  Proc,  la  that  the  same  does 
not  state  tbe  amount  of  tbe  punishment  as- 
sessed agalnat  appellant  We  have  repeat- 
edly held  that  thla  is  a  prerequisite  to  a  good 
recognizance.  May  v.  State,  40  Tex.  Cr.  B. 
IflT,  49  S.  W.  402.  Without  a  valid  recogni- 
zance, we  have  no  Jurisdlctlcm.  The  appeal 
Is  accordingly  dismtaaed. 


WILLIAMS  T.  STATU. 
(Ooiut  Of  Olmlnal  Appeals  of  Texas.  March 

6,  1901.) 

CRIMINAL  LAW— APPEAL— AaSIONHRN'ra  0? 
ERRORr-BtLL  OF  BXCBPTIONS— BVIDBNCB- 
BURaLART— INOICTHBNT  —  VABIANOB  —  AS- 
SAULT— HIS  OEST.«— m3TRirGTI0M& 

1.  AaslgnmentB  of  error  relative  to  the  ad- 
misaion  of  testimony  cannot  be  considered  In 
tbe  absence  of  a  bill  of  ezceptioiia. 

2.  On  a  prosecution  for  boi^lary,  fisstluoay 
as  to  an-  alleged  assault  at  tbe  same  time  aa  the 
burglary  is  admissible  as  part  of  the  res  gesUe. 

8w  On  appeal  la  a  criminal  case,  in  the  ab 
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wence  of  a  bill  of  exceptions,  remarks  of  the 
county  attorney  cannot  be  reviewed. 

On  Rehearing. 
When  an  indictment  is  In  the  ordinary  form 
charging  buriflarj;' of  a  house,  but  the  proof 
shows  that  it  was  a  private  residence,  a  con- 
viction cannot  b«  sastained. 

Appeal  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judfe. 

George  WUUams  was  coDTlct«d  of  bur- 
glary, and  he  ai^efll^  Affirmed.  On  rebear- 
log.  ReverBed. 

Cummlngs  &  Baskln,  for  appellant  D.  B. 
Simmons,  Acting  Aast  Attj.  Gen.,  for  tbe 
State. 

HENDERSON,  J.  Appellant  was  convlrt- 
ed  of  burglary,  and  hfs  punishment  assessed 
■t  ctmflnement  In  the  penitentiary  for  a  term 
of  12  years;  hence  this  appeal  There  Is  no 
bill  ot  exceptions  In  the  record;  consequently 
we  cannot  notice  the  assignments  with  ref- 
erence to  the  Improper  admission  of  testi- 
mony regarding  an  assault  alleged  to  have 
been  made  at  the  same  time  tiie  burglary  was 
committed.  However,  If  there  bad  be«i  an 
exception  to  this  testimony.  It  waa  admis- 
sible as  a  part  of  the  res  gestse.  There  was 
no  error  In  the  court's  charge  In  falling  to 
tfmit  the  effect  and  purpose  of  the  testimony 
regarding  the  assault  The  charge  did  limit 
the  purpose  for  which  this  teetlmony  was  ad- 
mitted, and,  we  think,  properly.  There  Is  no 
blU*wlth  regard  to  the  remarics  of  the  county 
attorney;  hence  the  same  cannot  be  noticed. 
There  being  no  error  In  the  record,  the  ]odg< 
ment  Is  affirmed. 

On  Motion  for  Rehearing. 

(March  20. 1901.) 

This  case  was  affirmed  at  a  previous  day  of 
this  term,  and  now  comes  before  us  on  mo- 
tion for  rehearing.  The  indictment  Is  In  the 
ordinary  form,  charging  burglary  of  a  bouse. 
The  proof,  howerer,  shows  that  It  was  a  pri- 
vate residence,  and,  xmder  the  authority  of 
Osbom  V.  State  (decided  at  the  present  term) 
(;i  S.  W.  491,  the  conviction  cannot  be  sus- 
tained under  this  Indictment  The  motion 
for  rehearing  Is  accordingly  granted,  and  the 
judgment  Is  reversed,  and  the  cause  rp- 
mended. 


Ex  parte  BROWN. 
<Oonrt  of  Criminal  Appeals  of  Texa»  March 

e,  1901.) 

INTOXICATINO  LIQITORS-S0NDAT  LAW— CON- 
STITUTIONALITY, 

Pen.  Code,  art.  199.  making  It  an  offense 
for  a  liquor  dealer  to  keep  open  his  place  of 
buriness  on  Sundays  for  parpoees  of  traffic,  is 
not  uneonatitotlonal  as  an  arbitrary  exercise  of 
the  police  power. 

Appeal  from  district  conrt,  Tarrant  county; 
H.  EL  &nltli,  Judge. 

W.  T.  Brown  was  oonrlcted  of  TloUtIng  the 
Sunday  Uqnor  law,  and  appeals.  Affirmed. 


Jaa.  8.  Davis,  for  appellant  D.  E.  Sim- 
mons, Acting  Asst  Atty.  Gen.,  Cor  file  State. 

DAVIDSON.  P.  J.-  Relator  was  coarlcted 
for  violating  article  190.  Pen.  Code,  by  keep- 
ing bis  lOace  of  business  open  on  Sundaj  for 
the  purpose  of  traffic^  be  being  a  retail  Uauor 
dealw.  A  discharge  Is  sought  under  the  writ 
of  habeas  corpos  m  the  ground  that  the  law 
Is  unnmstitatlonal;  that  tt  was  an  arbi- 
trary enrclae  <tf  p(^ce  powa>,  and  Invades  bia 
taiallenable  ri^  to  sell  Uqnor  and  other  tntox- 
IcantB  on  Sunday.  The  questions  Invtdved  in 
appellant's  contention  have  been  discussed 
very  frequently,  not  only  In  this  state,  but 
thro^hout  the  Federal  Union,  by  courts  of 
last  resort  Aa  an  original  question.  It  might 
be  the  snl^ect  ot  Interesting  study  and  re- 
view. The  subject  however,  seems  to  be 
practically  exbausted  by  the  deddons.  and 
we  see  no  reason  to  entor  Into  Its  fnrtber  dis- 
cussion. Sunday  laws  of  tills  character,  and 
police  regulations  generally  of  this  nature, 
have  been  held  constitutional  by  courts  of  last 
resort  In  this  state.  See  Gabel  T.  City  ot 
Houston,  29  T«e.  33S;  Bx  parte  Snndstrom. 
25  Tex.  App^  183,  8  S.  W.  20T;  Searcy  v. 
State,  40  Tex.  Cr.  R.  460,  SO  8.  W.  099,  51  S. 
W.  1110,  53  B.  844;  Bx  parte  Kennedy 
(Tex.  Cr.  App.)  68  S.  W.  120.  The  cases  re- 
ferred to  snfflclently  discuss  the  matters  In- 
volved. The  Judgment  Is  affirmed. 


WITHBRSPOON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Feb.  27, 
1901.) 

RESISTING  AN  OFFICER  IN  EXSGDnNQ  PRO- 
CESS—WRIT OF  SBQUBSTRATION— WRIT  VOID- 
ABLE —  NO  DEFENSE  —  INSTRUCTION  PROP- 
ERLY REFUSED— DESCRIPTIONS  IN  AFFIDA- 
VIT AND  WRIT— EVIDENCE— STATUTES. 

1.  In  a '  criminal  prosecution  for  resisting  an 
officer  who  was  attempting  to  seise  propertj 
under  a  writ  of  sequestration,  the  defendant 
was  not  justified  In  making  such,  resistance  by 
the  fact  that  the  writ  was  voidaUe  and  defn-t- 
ive  in  not  stating  the  value  and  location  of  tlie 
property,  as  tlie  writ.  Issuing  from  a  court  of 
competent  jurisdictioDt  justified  and  aotborize^l 
the  officer  to  attempt  to  execute  the  same;  a 
different  rule  being  applied  la  criminal  than  In 
civil  cases. 

2.  In  a  criminal  prosecution  for  resisting  aa 
oflScer  wbo  was  attempting  to  seize  property  un- 
der a  writ  of  sequestration,  it  was  not  error 
to  refuse  to  instruct  that,  if  the  jury  believi'd 
that  the  officer  was  attempting  to  execute  a 
writ  which  was  not  valid  and  legal,  they  should 
acquit,  as  such  instmction  relegated  to  the  jury 
the  question  of  the  validity  of  the  writ,  whicb 
was  for  the  court  to  det^miae. 

3.  Under  Saylea*  0v.  St.  art  4869,  prescrib- 
ing that  a  sequestration  writ  mast  describe  the 
property  as  it  is  described  in  the  affidavit  on 
which  it  Is  issued,  it  was  not  necessary,  in  a 
criminal  prosecution  for  resisting  an  '  officer 
who  was  attempting  to  seize  property  under  a 
voidable  writ  of  sequestration,  that  the  descrip- 
tions in  the  writ  and  affidavit  correspond  to  jus- 
tify the  officer  in  executing  it,  and  hence  aa 
instruction  to  that  effect  was  properly  refused. 

4.  Where  an  information,  contained  two 
connts.  and  the  defendant  was  convicted  on  the 
first,  errors  alleged  in  the  charge  ot  the  court 
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as  to  the  aecond  count  will  not  be  considered 
on  appeal,  as  the  same  are  immaterial. 

5.  In  a  criminal  prosecution  (or  reaiatlng  an 
officer  vho  was  attempting  to  seize  property 
oDder  a  voidable  writ  of  sequestration,  the 
writ  was  properly  received  in  evidence  on  be- 
half of  the  state,  over  defendant's  objections 
tbat  the  same  was  invalid  as  not  describing  the 
property  sufficiently,  and  because  such  descrip- 
tion  did  not  comply  with  tbat  in  the  affldavIL 
since  snch  objections,  though  valid  in  a  dTlI 
suit,  are  without  merit  as  a  defense  on  a  crim- 
icat  prosecution. 

a.  On  a  criminal  prosecution  for  preventing 
an  officer  from  aelsing  property  under  a  void- 
able writ  Of  sequestration,  it  was  prejudicial 
error  to  admit  evidence  of  defendant's  sayings 
and  doings  in  resisting  arrest,  as  such  evidence 
related  to  a  separate  and  distinct  offense,  in  no 
va^  connected  with  the  fact  In  issue. 

t.  On  a  criminal  prosecution  for  preventing 
an  officer  from  seizing  property  under  a  writ 
of  sequestration,  where  it  was  alleged  as  a  de- 
fense that  the  writ  was  void  as  not  conform- 
ing to  the  affidavit  on  which  it  was  issued,  evi- 
dence of  the  bond  and  affidavit  for  sequestra- 
tion was  properly  refused,  as  the  writ  was 
simply  voidable  on  its  face,  having  issued  from 
a  coDrt  of  competent  jurisdiction  under  the  sig- 
nature of  the  justice,  and  hence  the  officer  waa 
justified  bi  attempting  to  execute  the  lame. 

Appeal  from  BIlia  county  court;  J.  EL  Lan- 
caster, Jodge. 

J.  Y.  Wltherspoon  was  oonTlcted  of  resist- 
ing an  officer,  and  aj^als.  Reversed. 

J.  C.  Smith,  for  aK>ellant  D.  E.  Simmons, 
Acting  AsBt  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
resisting  an  officer,  under  the  first  count  in 
the  Information,  and  bis  ptmlshment  assess- 
ed at  a  fine  of  one  dollar.  The  Information 
Is  as  follows:  "In  the  name  and  hj  the  au- 
thority of  the'  state  of  Texas,  Lee  Hawkins, 
county  attorney  In  and  for  the  county  of 
Ellis,  state  of  Texas,  duly  elected  and  quali- 
fied, now  here  in  county  court  of  said  county 
Information  makes  that  J.  Y.  Witherspoon, 
on  or  about  the  11th  day  of  April,  A.  D.  1899, 
and  before  the  making  and  filing  of  this  in- 
formation, with  force  and  arms,  In  the  coun- 
ty of  Ellis,  state  of  Texas,  did  unlawfully 
and  willfuUy  prevent  and  defeat  tbe  execu- 
tion of  a  certain  process  In  a  civil  cause,  by 
means  not  amounting  to  actual  reslstADoe, 
but  which  were  calculated  to  prevent  and  de- 
feat the  execution  of  said  process;  that  Is, 
W.  P.  Dnnaway,  who  was  then  end  there  the 
duly-qualified  constable  of  justice  precinct 
number  six.  In  and  for  Ellis  county,  said 
state,  had  In  his  .bands,  and  directed  to  him 
as  such  officer,  for  execution,  a  legal  valid 
writ  of  sequestration,  whldi  had  been  Issued 
from  the  Justice  court  of  justice  precinct 
Doniber  six  of  said  ESlIs  county,  In  a  dvll 
cauice  In  said  court,  wherein  J.  A.  Brown  and 
Susan  Brown  were  plaintiff,  and  J.  T.  Wlth- 
erspoon was  the  defendant,  numbered  on  the 
civil  docket  of  said  court  465,  and  which  said 
process  commanded  tbe  sheriff  or  any  con- 
stable of  said  county  to  take  Into  his  posses- 
ilon  one  trunk,  one  dock,  one  white  bonnet, 
two  qailt  t<^  one  silk  handkercbtef,  one 
ptlr  of  gloves,  one  rilk  chair  cushion,  one 


parasol,  one  red  handkerchief,  one  teapot, 
one  shovel,  some  delftware,  one  dress,  two 
gowns,  and  keep  the  same  subject  to  further 
orders  In  said  suit,  unless  replied  according 
to  law.  And  while  the  said  W.  P.  Ounaway, 
as  constable  aforesaid,  was  then  and  there 
in  a  lawful  manner  attempting  to  execute 
said  process  as  therein  commanded,  tbe  said 
J.  Y.  Wltherspoon,  knowing  tbat  the  said  W. 
P.  Dunaway  was  constable  aforesaid,  and 
that  said  W.  P.  Dtmaway  as  such  was  at- 
tempting to  execute  said  valid  legal  process, 
did  unlawfully  and  willfully  prevent  and  de- 
feat the  execution  of  the  same  by  then  and 
there  refusing  to  permit  the  said  W.  P.  Dun- 
away  to  take  the  said  property  Into  his  pos- 
session, and  by  then  and  there  threatening 
to  kill  the  said  Dunaway  if  he  attempted  to 
take  possession  of  said  property,  and  by  push- 
ing the  said  Dunaway  back  from  the  stair- 
way, thereto  preventing  him  from  going  up- 
stairs, where  a  part  of  the  property  was. 
And  said  county  attorney  does  further  in- 
formation make  that  on  or  about  the  11th 
day  of  April,  1899,  and  before  the  making 
and  filing  of  this  complaint,  In  the  county  of 
Ellis,  state  of  Texas,  the  said  J.  Y.  Wlther- 
spoon did  unlawfully  and  willfully  oppose 
and  resist  an  officer  In  executing  and  at- 
tempting to  execute  a  lawful  process  In  a 
civil  cause,  in  this:  That  W.  P.  Dtmaway, 
who  was  then  and  there  the  duly-qualified 
constable  of  precinct  number  six,  in  said  El- 
lis county,  bad  In  hU  hands,  as  such  officer, 
a  legal,  valid  process,  as  follows:  *The  State 
of  Texas.  To  the  Sheriff  or  Any  Constable 
of  Ellis  County—Greeting:  Whereas,  Susan 
Brown  has  made  affidaylt  that  J.  Y.  Wlther- 
spooo  unlawfully  detains  from  her  the  fol- 
lowing described  property:  One  trunk,  one 
clock,  one  wblte  bonnet,  two  quilt  tops,  one 
silk  handkerchief,  one  pair  of  gloves,  one  silk 
chair  cushion,  one  parasol,  one  red  handker- 
chief, one  teapot,  one  shovel,  scmie  delft- 
ware, one  dress,  two  gowns,  of  the  value  of 
five  dollars, — the  property  of  her,  the  said 
Susan  Brown,  to  the  [mssesslon  of  which  she 
has  a  good  and  lawful  right  and  for  the  re- 
covery of  which  she  has  brought  suit;  and 
that  she  fears  that  tbe  defendant,  J.  Y.  Wlth- 
erspoon, win  ill  treat.  Injure,  waste,  destroy, 
and  remove  from  the  county  said  property 
during  the  pending  of  this  suit,— these  are 
therefore  to  command  you  that  you  take  Into 
your  possession  the  above-described  property. 
If  to  be  found  In  your  county,  and  to  keep 
the  same  subject  to  further  orders  In  said 
suit  unless  replevied  according  to  law. 
Herein  fall  not  and  due  return  make.  Given 
under  my  band  this  the  11th  day  of  April, 
A.  D.  1899.  P.  W.  Lowe,  Justice  of  the 
Peace,  Precinct  Number  Six,  Bails  County, 
Texas.'  And  while  the  said  W.  P.  Duna- 
-way,  constable  as  aforesaid,  was  then  and 
there,  in  a  lawful  manner,  attempting  to  exe- 
cute the  said  process  as  therein  commanded 
to  do,  the  said  J.  Y.  Wltherspoon  did  unlaw- 
fully and  willfully  restit  and  oppoM  him  In 
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w  doing,  by  then  And  there  thnmteiitaig  to 
kiU  the  said  Dunaway  before  he  iroold  per- 
mit him  to  take  said  prapertyt  and  by  then 
and  thwe  pu^ng  the  said  Dunaway  down 
and  away  from  a  stairway  with  his  hands, 
thereby  preventing  the  said  Dunaway  from 
going  Dpstaics,  where  aome  vt  said  property 
was.  And  said  county  attorney  does  furOter 
information  make  that  on  or  about  the  11th 
day  of  April.  1899,  and  b^ore  the  making 
and  flUng  of  this  complaint,  In  the  county  of 
BUla,  Mate  -of  Texas,  the  said  J.  Y.  Wlther- 
spoon,  In  uid  upon  W.  P.  I>unaway,  did  com- 
mit an  aggravated  assault,  and  did  then  and 
theve  push  the  said  Dunaway  with  his  hand, 
the  said  Dunaway  then  and  there  being  an  ] 
<^llcer,  to  wit,  eonatabie  of  Justice  pL'e(^nct 
Dumber  six,  SUls  county,  said  state,  and  then 
and  there  In  the  lawful  dlsdiarge  of  the  du- 
ties of  said  oflce.  and  the  said  3.  Y.  Wlther- 
■poon  that  and  there  being  informed  and 
knowing  that  the  said  W.  P.  Dunaway  was 
then  and  there  an  officer  discharging  an  oOl- 
ctal  duty,  contrary  to  the  form  of  statute  tn 
such  cases  made  and  •i^oTlded,  and  against 
the  peace  and  dignity  of  the  state." 

Motion  was  filed  by  appellant  to  quash  the 
Information,  but  an  inspection  thereof  shows 
It  rtiates  solely  to  the  second  count  thereof, 
and  does  not  reffer  to  the  first  count,  on  whidi 
tiw  coOTlctlon  -was  had.  We  deem  it  prcper, 
howerer.  to  pass  upon  the  first  count  in  the 
Infonnatlon,  regardless  of  whether  or  not 
appellant's  motion  refers  thereto.  Farther- 
more,  we  haiA  all  of  the  counto  In  the  In- 
formation are  valid. 

Artide  4860.  Sayles*  Civ.  fit.  provides: 
"No  sequestration  shall  Issue  In  any  case  un- 
til  the  party  applying  therefor  shall  file  an 
affidavit  to  writing  sUtlng  (1)  that  he  Is  the 
owner  of  the  pn^rty  sued  for.  or  some  In- 
terest therein,  aped^lng  such  interest  and 
Is  entitled  to  the  possession  thetettf;  or  ^ 
If  the  suit  be  to  fwedose  a  mortgage  or  en- 
force a  lien  upon  the  property,  the  fact  of 
the  nlstence  of  snch  mortgage  or  lien,  and 
that  the  same  Is  just  and  unestlsffed,  and  the 
amount  of  the  same  stlU  uuBatlsfled,  and  the 
date  when  due.  i3)  The  property  to  be  se- 
questered shall  be  described  with  musb  cer- 
talnt}-  that  It  may  he  identified  and  dlstto- 
guished  from  property  of  a  like  kind,  giving 
the  value  of  each  article  of  the  property  and 
the  county  in  whldi  the  same  is  situated. 
(4)  It  shall  set  forth  one  or  more  of  the 
cauBes  named  to  the  preceding  article  enti- 
tling him  to  the  wHt"  Article  486D.  Sayles* 
Civ.  St,  provides.  In  substance,  that  the  writ 
must  describe  the  property  a«  It  Is  described 
to  the  affidavit 

W«e  this  a  civil  proceeding,  upon  motion 
filed,  the  court  might  quash  the  writ  copied 
to  the  toformatlon  here,  on  the  ground  that 
the  vatoe  of  each  article  of  property,  and 
the  county  to  which  the  same  is  sltnsted.  la 
not  stated  in  said  writ  But  we  apprehend 
a  different  rule  prevails  vrhere  a  defendant  la 
pnq>oslng  to  Justify  redstance  to  an  officer 


to  the  execution  of  a  writ  with  this  character 
of  defect  frem  the  rule  en  a  motion  to  qoasb 
the  writ,  and  the  afiBdavlt  vpoa  wMcb  it  is 
predicated,  in  a  dvil  rait  Judge  Cooley,  to 
bis  work  on  Tort^  to  treating  this  matter, 
used  the  tollowtog  language:  "Tlw  process 
that  shall  protect  an  officer  must  to  use  the 
eustnnary  legal  orpression,  *be  fair  on  Its 
toce.'  By  this  not  meant  that  it  diall  ap- 
pear to  be  perfectly  regutor.  and  In  all  re- 
spects to  accord  with  propw  practice,  and 
after  the  most  approved  form,  but  what  la- 
tended  Is  that  it  shall  apparmtly  be  process 
lawfully  Issued,  and  such  as  the  officer  might 
lawfully  swve.  More  precisely,  that  process 
may  be  said  to  be  fair  on  Its  face  which  pro- 
ceeds from  a  court,  magistrate,  or  body  hav- 
ing authority  of  law  to  issue  process  of  that 
natnre,  and  which  Is  legal  to  torm,  and  en 
Its  face  contains  nototng  to  notify  or  fairly 
apprise  the  officer  that  it  is  Issued  without 
autoorlty.  When  such  appears  to  -be  the  pro- 
cess, the  offlco  is  iwotected  to  making  serv- 
ice, and  he  Is  not  concerned  with  any  Illegali- 
ties that  may  exist  back  of  it  The  word 
'procesa'  Is  made  use  of  to  this  rule  to  a 
very  comprehensive  aense,  and  wUI  taelude 
any  writ,  warrant,  order,  or  other  autoority 
which  purports  to  empower  a  ^itofsterlai  of- 
ficer to  arrest  the  person,  or  to  seise  or  enter 
upon  the  property  of  an  individual*  or  to  do 
any  act  in  reapect  to  such  person  car  property 
which,  If  not  Justified,  would  constitute  a 
treepaes.  Thus,  a  capias  ad  reipoudeDdum. 
or  any  warrant  of  arrest.  Is  prooess;  so  Is  a 
writ  of  pOBSesskiD;  so  Is  any  aceentton  whkA 
autborlzts  a  levy  np(m  property;  and  ao  la 
any  airtlKwtty  irtitch  Is  Issued  to  a  collector 
of  taxes,  and  which  purports  to  empower  htm 
to  collect  the  tox  by  distress  of  goods.  These 
are  only  IllustratlonB  of  a  class  too  numerous 
to  be  jellied  In  deUll.*'  See  Cooley.  Torte 
(2d  Ed.)  pp.  53S,  680,  560. 

Mr.  Mechem  says:  **The  duty  of  toe  oO- 
eer  Is  ministerial,  not  Judicial.  His  province 
Is  to  execute  the  process  rsgnlarly  delivered 
to  lilm  for  service,  and  not  to  sit  In  Judgment 
QpcHt  the  regularity  of  the  proceedings  upon 
which  It  was  obtatocd.  He  Is  protected  by 
toe  law,  as  will  be  seen  hereafter,  In  execot- 
tog  according  to  its  tenor  all  process,  fali: 
upon  Ite  tooe,  whleh  Is  deHvered  to  him  for 
service.  He  -will  therefore  be  protected  in 
executing,  and  It  Is  his  legal  duty  to  execute, 
process,  toougb  It  be  Irr^fnlar,  UTooeona,  or 
voidable,  where  It  comes  In  due  form  from 
a  court  of  competent  Jurisdiction,  and  neither 
Us  own  Intrinsic  knowledge  that  there  ex- 
isted no  cause  of  action,  or  toat  the  Judg- 
ment not  reversed  or  steyed,  was  fraudnlent- 
ly  .obtained,  nor  the  fact  that  the  Judgment 
or  proceedings  were  Irregular,  nor  any  other 
defect  or  Irregularity  not  rmderlng  the  pro- 
cess vviA,  can  enmae  him  frmn  ite  service. 
'Mere  formal  deferte  In  the  process,'  It  Is 
said,  'not  rendwing  It  void,  even  If  consider- 
able enough  to  cause  It  to  be  abated,  quaked, 
or  set  aside  as  Irregular,  on  proper  motion 
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or  plea  by  fbe  party  directly  affected  by  it, 
but  which.  If  not  so  moved,  do  not  affect  tbe 
Icsal  Talidl^  of  the  process,  can  sever  be 
interposed  by  the  officer  in  whose  bands  It  U 
placed  for  service  as  a  shield  to  protect  him 
from  tbe  coDsequences  of  plain  derelictions 
of  duty  iQ  respect  to  it.'  A  distinction  Is, 
tiowever,  to  be  otiserved  between  process 
which  is  Irregular,  defective,  or  voidable  only 
and  that  which  is  void  for  want  of  Juriadic- 
ti(U)  or  other  cause."  Mechem,  Pub.  OCT.  3 
745.  And  aeain:  "Where  process,  fair  upon 
its  flice,  is  put  into  the  officer's  bands  for 
service.  It  is  his  duty,  as  has  been  seeu,  to 
proceed  to  execute  It  according  to  Its  com- 
mand. Out  of  this  duty  arises  the  necessity 
of  protection,  and  the  rule  Is  well  settled 
that  for  the  proper  service  of  such  process  the 
officer  Incurs  no  liability,  however  disastrous 
may  be  tbe  effects  upon  the  defendant,  or 
however  unlawful  may  liave  been  the  pro- 
ceedings which  preceded  It  The  proems 
whicii  will  afford  the  officer  this  protection, 
as  being  fair  upon  its  face,  has  been  defined 
by  Judge  Cooley  as  that  'which  proceeds 
from  a  court,  magistrate,  or  twdy  having  an- 
thorlty  of  law  to  Issue  process  of  that  na- 
ture, and  which  is  legal  in  form,  and  on  its 
faee  contains  nothing  to  notify  or  fairly  ap- 
prise the  officer  that  It  is  Issued  without  au- 
thority.'" Id.  I  76S.  It  is  laid  down  in 
Wbart.  Or.  Law,  {  42S,  that  where  a  warrant 
\s  merely  Informal,  but  not  illegal  or  sense- 
less. Its  Informality  will  be  no  palliation  for 
the  killing  of  the  officer  Intrusted  with  Its 
execution. 

Prom  the  foregoing  It  appears  that  defend- 
ant could  not  be  prosecuted  for  resisting  a 
Toid  writ  but  an  informal  or  voidable  writ, 
where  It  comes  from  a  court  of  competent  ju- 
risdiction, as  tbe  writ  alleged  In  the  informa- 
tion In  this  case,  would  Justify  and  authorise 
an  officer  to  execute  the  writ,  and  If  defend- 
ant resists  that  character  of  writ  be  would 
be  guilty,  regardless  of  any  mere  informali- 
ties In  the  fprlL 

Appellant  asked  the  court  to  cbarge  tbe 
Jnry  tbat  if  they  believed  from  the  evidence 
that  said  W.  P.  Dunaway,  constable,  was  at- 
tempthig  to  execute  a  writ  of  sequestration, 
trat  it  was  not  a  valid  and  legal  writ,  as  re- 
qnlred  by  law.  to  acquit  In  his  main  charge 
tbe  court  gave  the  following,  In  substanoe: 
"If  you  believe  ttom  the  evidence  beyond  a 
reasonable  doubt  that  defendant  did  •  *  •* 
prevent  or  defeat  the  executiou  of  any  pro- 
cess In  a  civil  cause,  by  any  means  not 
amounting  to  actual  reststanee.  but  which 
were  calculated  to  prevent  the  execution  of 
sncb  process,  yon  will  And  defendant  guilty," 
etc.  We  do  not  think  tbe  court  erred  In  refus- 
ing the  special  Instruction,  since  it  relegated 
to  the  Jury  tbe  question  of  the  validity  and 
l^sl  effect  of  the  writ  This  was  a  ques- 
tion for  the  court  and  not  the  Jury,  to  de- 
cide. In  other  words.  It  was  the  duty  of 
the  court  to  tell  tbe  Jury  that  the  writ  In- 
txodnetd  iras  in  fact  a  valid  and  legal  vrtt 


His  spedal  charge  No.  2  Is  also  vttli  nfOr- 
ence  to  the  legality  of  the  writ,  nibndttliig 
that  the  affidavit  on  which  tbe  writ  of  seqius- 
tration  Is  Issued  must  describe  the  property 
so  tbat  it  may  be  Identified  and  distlngulsti- 
ed  from  property  of  a  like  kind,  giving  the 
value  of  each  article  and  the  county  where  sit- 
uated. As  stated  before,  it  is  Immat^ial,  so 
far  as  this  prosecution  is  concerned,  whether 
the  writ  was  exactly  formal  or  not,  and  wtieth- 
er  It  corresponds  exactly  with  the  afOdavit. 
If  the  wi'It  as  said  by  Judge  Cooley.  is  fair 
'on  Its  face,  although  Infwmal,  and  although 
It  might  be  quashed  in  a  civil  proceeding, 
yet  these  matters  would  not  be  any  defokse 
to  appellant,  nor  any  reason  why  the  officer 
would  not  be  protected  In  an  effort  to  ezeeote 
the  same. 

The  fifth  ground  of  appellant's  motion  com- 
plains of  the  third  paragraph  of  the  comrt's 
charge.  Tbe  charge  Is  numbered  by  para- 
graphs, but  this  complaint  seems  to  relate  to 
a  portion  of  the  cbarge  with  reference  tx>  the 
second  oonnt  in  the  information.  The  jury 
having  foimd  appellant  guilty  under  the 'first 
count.  It  Is  Immaterial  as  to  any  error  or  sup- 
posed error  In  tlie  charge  as  to  the  second 
count  In  tbe  Information. 

It  is  made  to  ai^ear  by  blU  <a  exceptions 
No.  1  "that  the  state  offered  In  evidence  tbe 
writ  of  sequestration,  to  which  cotmsel  for  the 
defendant  objected:  (1)  The  writ  of  seques- 
tration, the  execution  of  -which  defendant  Is 
charged  -with  resisting,  ahows  on  Its  face 
that  it  Is  invalid,  because  It  failed  to  de- 
scribe the  property  sought  to  be  sequestered 
with  such  certainty  that  it  may  be  Identi- 
fied and  dlstiufpilsbed  from  tbe  property  of 
a  like  kind,  and  failed  to  give  the  value  of 
each  article  of  the  property,  and  to  show  in 
what  county  tbe  same  was  situated;  (2)  be- 
cause tbe  writ  showed  Snsan  Brown  was 
plaintiff  In  the  civil  cause,  when  defendant 
was  chained  with  resisting  a  writ  In  cause 
in  which  J.  A.  and  Susan  Brown  were  plain- 
tifls;  (3)  because  the  affidavit  on  Which  said 
writ  was  Issued  was  wholly  Insnfilcient  and 
defective  to  support  said  writ  and  admitted 
so  to  be  by  counsel  for  state,  and  the  court 
overruled  the  objections,  and  permitted  tbe 
writ  to  be  Introduced."  A  reference  to  the 
tnfoFmatlon  shows  objection  No.  2  does  not 
lie  against  the  first  count  upon  which  appe- 
lant was  convicted,  since  ttiat  charges  that 
J.  A.  and  Susan  Brown  were  plaintiffs,  and 
J.  T.  Wltherspoon  was  defendant  As  said 
above,  tbe  objections  might  or  might  not  be 
good  (on  this  matter  we  are  not  passing)  In 
a  motion  to  quash  ttie  writ  In  a  civil  case; 
but  even  conceding  they  are,  they  are  with- 
out merit  when  urged  by  appellant  as  de- 
fense In  this  case. 

Bin  No.  2  states  that  "the  state  offered  to 
prove  the  following  facts,  via.:  While  wit- 
ness W.  P.  Dunaway  was  on  the  stand,  and 
had  testified  that,  at  the  time  of  the  arrest 
of  defendant  be  (defendant)  resisted  said  ar- 
rest and  told  said  Dunawi^  and  X>epu' 
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Sheriff  Porbea,  with  him.  that  they  could  not 
arrest  blm,  and  after  said  Dnnawar  bad  testl- 
fled  that  detaidaut  did  not  try  to  atrike  the 
offlcen,  that  they,  aald  IHinaway  and  Forbes, 
arrested  defendant,  and  bandcnffed  him,  to 
which  coonsel  for  defendant  objected,  for 
the  following  reasons:  Because  defendant 
was  not  charged  with  resisting  a  warrant  of 
arrest,  and  any  testimony  as  to  what  said 
defendant  said  or  did  at  said  time  was  brel- 
evant,  and  had  no  connectlim  with  tbe  case, 
and  tended  to  pr^udlce,  and  did  prejudice, 
the  Jury  against  the  defendant;  and  the  court 
overruled  the  objections,  and  permitted  said 
witness  to  testify  as  aforesaid.  Defendant 
excepted  to  said  ruling,"  etc.  The  court 
quallfles  tbls  bill  as  foHows:  "That  W.  P. 
Dunaway  bad  testified  that  he  went  to  house 
of  defendant  about  nine  o'dot^  in  the  morn- 
ing to  levy  the  writ  of  sequestration,  and  de- 
fendant resisted  and  prevented  the  encution 
of  the  sam&.  That  wltneas  left  house  of  de- 
fendant A  complaint  was  filed  against  de- 
fendant for  resisting  the  execution  of  said 
writ  of  sequestration,  and  warrant  was  Is- 
sued and  placed  in  tbe  hands  of  said  Duna- 
way, and  about  five  o'clock  In  the  erenlng  of 
same  day  said  Dunaway  and  Henry  Forbes, 
deputy  sheriff,  went  back  to  the  bouse  of 
defendant,  for  the  purpose  of  executing  the 
writ  of  sequestration  and  the  warrant  of  ar- 
rest Upon  the  arrival  at  bouse  of  defend- 
ant he  told  said  Dunaway  and  Forbes  that 
they  could  not  arrest  him,  and  that  there 
were  not  men  enough  In  Ellis  county  to  arrest 
him.  And  defendant's  attorney  totA  his  bill 
of  exceptions  substantially  as  stated  above. 
But  on  the  trial  of  this  case  Henry  Forbes 
testified  that,  before  anytbing  ms  said  by 
either  him  or  Dunaway  about  arresting  de- 
fendant be  (Forbes)  told  def«idant  that  they 
had  come  after  those  things;  that  defendant 
replied  they  could  not  get  them;  and  that  he 
(Forbes)  then  told  dtfendant  that  they  would 
take  the  goods,  and  him  too,'  and  proceeded 
to  arrest  defendant  and  handcuff  him,  and, 
while  be  (Forbes)  held  defendant,  Dunaway 
executed  the  vrrit  of  sequestration."  We  do 
not  think  this  testimony  is  admissible.  It 
was  permissible  to  prove  the  gravamen  of  the 
ofFense  charged  In  the  Information;  but  on 
the  question  of  resistance  of  the  warrant  of 
arrest,  if  appellant  subsequently  resisted  tbe 
execution  of  the  civil  process,— the  writ  of 
Bequestratlon,— this  would  be  a  separate  and 
distinct  offense,  in  no  way  connected  with, 
Illustrative  of,  or  tending  to  prove  any  Issu- 
able fact  In  the  case  then  on  trial.  The 
learned  Judge  should  not  have  permitted  the 
introduction  of  this  testimony. 

Bill  No.  3  complains  that  appellant  offered 
In  evidence  bond  and  affidavit  for  sequestra- 
tion, for  the  purpose  of  showing  that  same 
was  insufficient,  iuralld,  and  void,  and  that 
the  writ  of  aequestratlon,  execution  of  whitdi 
it  was  charged  defendant  resisted,  was  ille- 
gal, Invalid,  and  void.  On  objection  of  the 
state,  it  was  excluded.  We  do  not  think  the 


court  erred  In  tills  mllng.  As  Indicated 
above,  the  writ  of  sequestration,  pat  in  its 
strongest  light  In  favor  of  appellant  was 
simply  voidable  (m  Its  face.  The  officer  had 
a  right  to  execute  the  same,  being  from  a 
court  of  competent  Jurlsdictton,  under  the 
proper  signature  of  the  Justice  of  the  peace. 
We  note  that  tbe  Information  charges  ai^I- 
lant  did  unlawfully  and  willfully  prevent  tbe 
executi<Hi  of  certain  process,  etc.  Upon  an- 
other trial  the  chaise  of  the  coart  should 
follow  this  all^ation.  For  the  error  dis- 
cussed in  admitting  the  testimony  complained 
of,  the  Judgment  Is  reversed,  and  the  cause 
remanded. 


PERBT  r.  STATE. 
(Oonrt  of  CHminal  Appeals  of  Texas.  March 
6,  IWL) 

G&IIIINAL  LAW— THEFT  —  UONBT  —  DESCRIP- 
TION —  INFORMATION  —  VARIANCB  —  EVI- 
DENCB-CONFESSION— WARNING. 

1.  Under  an  information  for  theft  describing 
the  property  stolen  aa  "lawful  money  of  the 
United  States,"  proof  of  a  theft  of  silver  cer- 
tificates or  catioaal  bank  notes  was  a  variance. 

2.  A  warning  to  a  prisoner  ttiat  anrthing  he 
stated  Gonld  be  used  against  him  "o^  for  him" 
la  not  In  accordance  with  law,  and  a  confession 
thereafter  should  not  be  admitted. 

3.  Though  a  waraing  to  a  prisoner  that  any- 
thing he  stated  could  be  osed  against  him,  giv- 
en the  day  before  an  alleged  concession,  was 
sufficiently  near  in  point  of  time,  it  would 
have  been  repeated,  where  the  prtaonw  was  a 
mere  boy. 

Brooks,  J.,  dissenting. 

Appeal  from  Kavarro  county  court;  J. 
F.  Stout  Judge. 

Ben  Perry  was  convicted  of  theft  and  ap- 
peals. Reversed. 

Ballew  ft  Ballew,  for  appellant  D.  E. 
Simmons,  AcUi^  Aast  Atty.  Gen.,  fbr  the 

Stata 

HENDERSON,  J.  Appellant  was  convict- 
ed of  theft  of  money  under  the  value  of 
$50,  and  his  punishment  assessed  at  Impris- 
onment In  the  county  Jail  for  60  days;  and 
he  prosecutes  tbls  appeal. 

Appellant  assigns  as  error  a  variance  be- 
tween tbe  proof  and  the  allegations  as  to  the 
description  of  the  money  In  the  informa- 
tion. The  information  describes  tbe  prop- 
erty as  "twenty-nine  dollars,  same  being 
lawful  money  of  the  United  States  of  Amer- 
ica of  the  value  of  twenty-nine  dollars." 
The  proof  showed  four  flve-dollar  bills,  sil- 
ver certificates  or  national  bank  notes,  and 
seven  one-dollar  bills,  silver  certificates,  and 
one  two-dollar  bill,  also  described  by  tbe 
witness  as  a  silver  certificate.  It  has  been 
held  in  a  number  of  decisions  that  the  alle- 
gation "lawful  money  of  the  United  States" 
means  coin  or  treasury  notes  made  a  legal 
tender  by  act  of  congress.  We  are  not  ad- 
vised of  any  case  holding  that  under  our 
statute  with  reference  to  theft  of  money 
national  bank  bills  or  allver  ewtlflcates  are 
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regarded  as  money.  See  Otero  t.  State,  80 
Tex.  App.  460,  17  S.  W.  1081;  Menear  v. 
State,  Id.  476, 17  S.  W.  1082;  Dukes  v.  State, 
22  Tex.  App.  102,  2  S.  W.  590;  Thompson 
T.  State,  36  Tex.  Cr.  App.  511,  34  S.  W. 
629;  Warren  v.  State,  29  Tex.  369;  Wofford 
T.  State,  29  Tex.  App.  586,  16  S.  W.  536. 
In  our  opinion,  there  was  a  variance  be- 
tween the  allegations  In  the  Information  and 
the  proof  offered.  It  occnrp  to  us  It  would 
have  been  a  very  easy  matter  for  the  plead- 
er. In  drawing  the  Information,  to  have  de- 
scribed the  money  more  fuUy.  The  charac- 
ter of  bills  could  have  been  set  forth,  and 
the  number  and  denominations  of  same. 
Wben  this  Is  practicable,  It  should  always  be 
done;  and,  when  not,  there  should  be  an 
allegation  In  the  information  giving  an  ex- 
cuse tor  the  want  of  this  particularity  of 
allegation. 

Appellant  objected  to,  his  alleged  confes- 
eion  introduced  In  evidence  by  the  state 
through  the  witness  Martin  Clarb,  on  the 
ground  that  he  had  not  been  warned  by 
Clark.  However,  the  btU  shows  that  he  had 
been  warned  by  the  city  marshal.  Cole,  on 
the  day  previous.  The  warning,  though, 
was  not  in  accordance  with  the  statute. 
He  was  told  by  the  officer  that  anything  he 
stated  "could  be  used  against  him  or  for 
him."  In  Barth  v.  State.  S9  Tex.  C^.  R. 
381,  46  a  W.  228,  it  was  held  that  the  con- 
fession need  not  be  made  to  the  party  giv- 
ing the  warning,  but  it  must  be  within 
such  reasonable  time  thereafter  as  to  indi- 
cate defendant  remembered  and  was  Im- 
pressed with  the  warning  given,  and  made 
tbe  confession  under  it  comprehending  its 
legal  effect,  to  wit  that -It  could  be  used 
acrainat  him.  Tbe  warning  given  here  was 
snfflcloitly  near  in  point  of  time,  but  appel- 
lant being  a  mere  boy.  It  occurs  to  us  the 
warning  should  have  been  repeated,  so  as 
to  have  put  him  on  guard  with  reference 
to  his  rights.  More  than  this,  the  warning 
was  not  in  accordance  with  tbe  law.  Ouinn 
T.  SUte.  89  Tex.  Or.  R.  267,  45  S.  W.  694; 
UnaeU  v.  State.  8&  Tex.  Cr.  R.  88a  45  8.  W. 
1022. 

We  also  think  the  testimony  given  by 
CSark  as  to  what  Claud  Maddoz  told  him 
was  clearly  hearsay.  It  Is  not  necessary  to 
notice  other  assignments.  The  judgment  la 
rerersed,  uid  tbe  canse  remanded. 

BROOKS.  X  I  think  tbe  Infonnatlim  Is 
correct  and  thoe  is  no  Tftrlanee. 


CAMP  V.  STATRi 
(Coart  of  CHmhial  Appeals  of  Texas.  Feb.  13, 
1901.) 

INTBRSTAra  COUUBRCS-OOOUPATION  TAX- 
CONUONHBNT  OF  GOODS— INDBPBNDBNT 
OOimtACTS-BBBIDBHT  PABTNBR8. 

Dstaidant  took  ordm  to  met  UghtnlBg 
wnda,  aad  t»  rods  and  eqaipments  ware  shlp- 
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ped  to  him  from  another  state,  but  he  often 
completed  work  on  contracts  immediately  aftei 
making  them,  and  before  he  could  have  receiv- 
ed the  goods  from  the  consignor.  Under  de- 
fendant^ contract  with  the  consignor  he  had  ■ 
salsTT  and  shared  in  the  profits,  he  paving  all 
freights  and  expenses  of  the  bastnees.  Hie  lia- 
l»litr  of  the  consignor  was  limited  to  the  acts 
of  the  defendant  in  famishing  the  goods  on  or- 
ders taken  bv  him.  Held,  that  defendant  was 
either  an  independent  dealer  or  a  partner  re- 
siding and  doing  business  in  the  state,  and  was 
not  engaged  in  Interstate  commerce,  but  was 
liable  to  the  occupation  tax. 

Appeal  from  Eratb  county  court  h.  N. 
Prank,  Judge. 

T.  S.  Camp  was  convicted  of  pursuing 
an  occnpatlon  witbont  a  license,  and  ap- 
peals. Affirmed. 

W.  J.  Oxford  and  Bfartln  A  George,  for 
appellant  D.  E.  Simmons.  Acting  Asst. 
Atty.  Qea^  for  the  State. 

HENDBR90N,  J.  Appellant  was  convict- 
ed for  porsulng  the  occu[>atIon  of  a  dealer 
in  lightning  rods  without  having  paid  the 
state  and  county  tax  due  thereon  and  pro- 
curing a  license  to  pursue  such  business 
In  Bratb  county,  and  his  punishment  as- 
sessed at  a  fine  of  $64,  the  amount  of  the 
state  and  county  taxes  for  one  year.  There 
Is  no  bill  of  exceptions  In  the  record,  and 
appellant's  only  contention  Is  that  under  tbe 
facts  proven  he  was  pursuing  an  occupa- 
tion protected  as  Interstate  commerce,  and 
so  not  liable  to  a  tax.  In  support  of  his 
contention  he  cites  us  to  the  cases  of  Tal- 
butt  V.  State  (Tex.  Or.  App.)  44  S.  W.  1091, 
and  French  v.  State  (Tex.  Cr.  App.)  58  S. 
W.  1016*  In  both  of  said  cases  we  endeav- 
ored to  apply  the  rule  laid  down  by  the  su- 
preme court  of  the  United  States  as  to  what 
constitutes  Interstate  commerce  to  the  facts 
as  presented.  In  the  latter  case  we  laid 
down  the  rule,  as  ^tracted  from  Lelsy  v. 
Hardin,  136  U.  S.  100.  10  Sup.  Ct.  681,  34 
L.  Ed.  128:  "That  It  is  only  after  the  im- 
portation Is  completed,  and  the  property  Im- 
ported  has  mingled  with  and  becomes  a 
part  of  the  general  property  of  the  citizens 
of  the  state,  that  Its  regulations  can  act  up- 
on it"  In  that  ease  the  party  was  dealing 
in  organs,  and  we  held  that  the  organ  was 
protected,  not  only  until  Its  arrival  within 
the  state  into  the  custody  of  the  agent  of 
the  foreign  company,  but  that  tnt^^ate 
commerce  protected  it  while  the  agent  of 
tbe  foreign  company  carries  It  around  with 
him,  and  until  he  finds  a  purchaser,  and  then 
sells  and  dellven  It  to  such  purchaser.  This 
Is  going  as  far  as  we  are  willing  to  extend 
the  rule  in  its  application  to  Interstate  com- 
merce, and  we  believe  Is  going  to  the  ex- 
treme limit  as  laid  down  by  the  supreme 
court  of  the  United  States.  This  case,  how- 
ever. It  occuTB  to  ITS,  goes  much  further  than 
that.  Here,  while  appellant  took  orders 
from  the  citizens  of  this  state  to  erect  light- 
ning rods  upon  thefr  buildings,  and  so  took 
tbem  from  a  number  of  cftisens  frf  Erath 
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conn^,  7et  all  the  goodR— I.  e.  the  lightning 
Todi  and  their  equipments— appear  to  have 
been  shipped  direct  to  him  In  consignments; 
and  he  did  the  work  of  erection  himself  on 
the  houses,  or  had  It  done  at  his  expense, 
furnishing  the  wagons,  etc.  Not  only  so; 
he  is  shown  In  a  number  of  Instances  to 
haTe  used  material  for  erecting  the  lightning 
rods  on  houses  within  so  short  a  time  after 
taking  the  orders  as  that  opportunity  waa 
not  afforded  to  haTe  the  material  sent  from 
St  Louis  before  the  work  was  begun  and 
flnlsbed.  In  one  Instance  he  b^an  the  work 
In  three  days  after  making  the  contract, 
when  the  proof  showed  that  It  would  take 
about  ten  days  to  get  the  consignment  by 
freight  (as  he  shipped  by  that  mode)  from 
St  Louis.  In  another  Instance  he  began 
the  work  In  an  hour  and  a  half  after  making 
the  contract  with  the  party  to  erect  a  light- 
ning rod  for  htm.  In  another  Instance  he 
appears  to  have  made  a  trade  with  a  party, 
taking  biB  old  llgbtaing  rod  as  a  part  of  the 
consideration  when  the  terms  of  bis  con- 
tract with  Oole  Bros.,  of  St.  Louis,  gave 
htm  no  such  authority.  Moreover,  as  a  part 
of  bis  contract  with  parties,  be  erected  said 
lightning  rods,  which  was  done  by  an  expert 
furnished  and  paid  by  him;  and  It  Is  shown 
In  the  contract  between  him  and  Cole  Bros, 
that  he  was  authorized  to  make  sale,  they 
giving  htm  a  margin  predicated  on  the  cat- 
alogue of  list  prices;  that  he  was  not  only 
to  get  a  salary,  but  was  Interested  In  the 
business,  and  shared  the  profits  with  Cole 
Bros.  As  stated  before,  all  the  goods  were 
shipped  to  him,  and  be  paid  all  the  freights 
and  expenses  of  the  business  in  this  state. 
While  the  notes  were  taken  In  the  name 
■of  Cole  Bros.  In  cases  where  he  did  not 
make  a  cash  sale,  he  had  an  Interest  In  these 
notes,  1.  e.  as  we  understand  the  arrange- 
ment between  them,  he  was  first  to  pay 
Cole  Bros,  net  one-fourth  the  price  of  the 
goods  as  per  their  printed  list,  and  all  the 
balance  of  the  proceeds,  whether  money  or 
notes,  was  to  go  to  the  said  agent  (appellant) 
as  his  commission  tor  taking  orders,  deliv- 
ering and  erecting  the  lightning  rods,  etc.. 
and  for  all  other  expenses  connected  with 
the  business  of  said  agency;  and,  In  addi- 
tion thereto,  he  waa  authorized  to  receive  a 
salary,  the  amount  of  which  Is  not  stated. 
The  contract  further  limits  the  liability  of 
Oole  Bros,  only  to  the  acts  of  the  agent  in 
furnishing  lightning  rods,  fixtures,  and  orna- 
ments oa  orders  taken  by  him.  It  is  fur- 
ther provided  that  as  to  the  notes  they  shall 
be  sent  by  the  agent  to  Cole  Bros.,  but  in 
case  of  loss  or  damage  Cole  Bros,  shall  not 
become  liable  to  said  agent  for  his  Interest 
la  the  same.  It  Is  provided  further— evi- 
dently iB  order  to  secure  Cole  Bros,  for 
goods  furnished  to  appellant--that  they 
should  have  at  all  times  In  their  possession 
notes  in  double  the  amount  which  may  be 
due  from  such  agent.  As  we  construe  this 
agreement  or  contract,  it  was  evidently  In^ 


tended  that  appelAuit  should  carry  on  tbe 
business  of  dealing  In  lightning  roada  and 
erecting  them  on  the  houses  of  all  persons 
with  whom  he  could  make  ctrntracta. 
was  to  do  the  work  of  carry  ttae  lightning 
rods  from  place  to  place  and  aet  them  np 
at  his  own  expense,  and  was  to  share  in  the 
profits  arising,  only  accounting  to  the  for- 
eign concern  for  one-fourth  of  thrir  list 
price  for  such  goods;  and  all  the  balance 
over  tills  was  te  go  to  appelant  If  thla 
arrangement  did  not  constitute  appelant  an 
Independent  dealer  In  tbe  lightning-rod  busi- 
ness, then  It  certainly  constituted  him  a 
partner  with  the  fordgn  bouse,  be  at  the 
time  residing  and  A<Ang  a  Ughtnlng-rod  bosi- 
nesa  In  this  state.  It  looks  to  na  very  much 
as  If  the  arrangement  was  concocted  and 
entered  Into  for  the  purpose  of  evading  the 
occupation  tax,  which  applies  Indiscrimin- 
ately to  all  persoDS  engaged  In  dealing  in 
lightning  rods  within  this  state.  We  do  not 
believe  appellant  was  engaged  In  Interstate 
commerce,  or  that  the  rules  of  law  applica- 
ble thereto  will  protect  him  against  the  pay- 
ment of  the  tax.  The  judgment  la  accord- 
ingly affirmed. 


GRAMMBR  t.  8TATB.1 
(Ooort  of  GHmlnal  Appeals  of  Texas.  Feb.  21. 

1901.> 

ASaAULT^PRBLIMINART  BXAMINATION— BVI- 
DBNCB  OP  DEFENDANT  —  ADMISSIBILITY  — 
CONVERSATIONS  PRIOR  TO  ASBAULT^OM- 
MDNICATION  TO  DEPENDANT— NECKS  SI  TT~ 
CONVICTION  AS  PRINCIPALr-INSTRDCTIONS. 

1.  During  on  Investigation  of  an  assault  by 
a  magietrate,  defendant  waa  called  as  a  wit- 
ness, and,  after  a  partial  examination,  the 
prosecutiDS  atton^y.  suBpecdng  that  defend- 
ant was  implicated  in  the  crime,  warned  him 
of  tbe  iQcriminatins  character  of  his  testimo- 
ny; but  defendant  continued  to  testify,  and, 
after  the  whole  of  his  evidence  was  read  over 
to  bim,  he  sigaed  it.  Held,  that  such  testl- 
mon;  waa  admissible  against  defendant  on  a 
charge  of  having  committed  tbe  assanlt. 

2.  Where  defendant  was  charged  with  an  a«- 
gravated  assault  on  D.,  evidwce  of  conversa- 
tions between  the  witness  and  D.,  reflecting  on 
the  character  of  a  slstar  of  defendant's  wife, 
and  which  occurred  two  years  before  the  al- 
leged assault,  was  not  admissible  in  mitigation 
of  the  offense,  in  the  absence  of  proof  that  the 
conversations  were  communicated  to  defendant 
prior  to  the  assault 

3.  Where  the  court  charged  folly  as  to  tbe 
law  of  principals,  and  that  to  be  convicted,  it 
must  be  shown  that  accused  was  a  principal, 
it  was  not  error  to  refuse  to  charge  that  a  mere 
knowledge  on  defendant's  part  tant  an  assault 
was  going  to  t>e  committed  would  not  render 
bim  a  principal. 

Appeal  from  Parker  eounty  court;  I.  N. 
Roach,  Judge. 

A.  G.  Orammer  was  convicted  vt  an  aggra- 
vated asauilt  and  be  aK>dal8.  Affirmed. 

A.  B.  Flaaary  and  D.  B.  Slmmona,  Acting 
Asst.  Atly.  Gen.,  for  tiie  State. 

HENDERSON,  J.  Appellant  waM  convicts 
ed  of  an  aggravated  aasaolt  and  hla  pnnlab- 
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meut  assessed  at  a  fine  of  950;  bence  this 
Appeal. 

Appellant  objected  to  the  etatement  of  A.  O. 
Grammer  taken  In  an  examining  trial  at  Mill- 
sap.  It  appears  that  prosecntor,  Harve  Dick, 
was  assaulted  at  night,  at  the  town  of  MIU- 
■ap.  Just  after  he  got  oS  the  train.  His  as- 
sailant was  not  known,  and  subsequently  the 
magistrate  proceeded,  under  article  941,  Code 
Or.  Proc.,  to  make  an  InTestlgatlon.  In  order 
to  ascertain  who  committed  the  assault 
Among  others,  he  had  appellant  A.  O.  Gram- 
mer, before  him,  and  examined  him.  His  tes- 
timony was  reduced  to  writing,  signed,  and 
sworn  to  by  him.  This,  In  connection  with 
the  testimony  of  Holt  4the  magistrate)  and 
Planary  (the  county  attorney),  was  introduced 
against  appellant  on  the  trial  of  this  case. 
The  witness  Flanary  stated  that  when  de- 
fendant was  flrst  Introduced  before  the  magis- 
trate he  was  not  warned;  that  after  he  had 
testified  awhile,  and  from  the  nature  of  bis 
testimony  he  suspected  that  witness  (appel- 
lant) was  implicated  in  the  assault  he  then 
warned  him;  that  the  testimony  of  appellant 
then  proceeded,  and,  after  It  was  complet- 
ed, he  read  over  the  statement  to  him,  and 
corrections  were  made  as  suggested  by  the 
witness,  and  said  witness  then  signed  It 
The  testimony  Introduced  was  of  a  crimi- 
native character  against  appellant  The 
question  Is,  was  It  admissible  under  the  pred- 
icate laid?  the  rule  being  that  testimony  so 
taken  Is  not  admissible,  although  the  party 
may  not  be  arrested,  if  the  party  interrogated 
is  suspected  of  the  offense,  and  knows  be  is 
tospected,  unless  he  has  been  warned  in  ad- 
ranee.  Wood  t.  State.  22  Tex.  App.  431,  3 
8.  W.  336;  Gilder  v.  State  (Tex.  Or.  App.)  33 
8.  W.  867,  This  seems  to  be  an  Interpolation 
on  oar  statute,  or,  rather,  an  exception  out- 
side of  the  statute,  as  the  statute  Itself  relates 
only  to  confessions  made  while  under  arrest 
and  requires  that  before  such  confession  shall 
be  received  in  evidence  against  a  party,  due 
caution  mast  be  glv^.  In  Wood's  Case,  su- 
pra, the  condition  of  the  party  under  such 
circumstances  la  treated  as  tantamount  to  an 
arrest  and  that  a  confession  tmder  such  cir- 
cumstances ts  not  voluntarily  made  In  the  ab- 
sence of  a  statutory  warning.  However,  In  this 
case  a  warning  was  given,  though  this  was 
pending  the  examination  of  appellant  as  a 
witness.  At  what  stage  of  the  proceeding  Is 
not  made  manifest  hot  appellant  was  warned 
before  the  sonclusion  of  his  testimony;  and, 
after  being  warned,  Instead  of  refusing  to 
further  testify,  he  appears  to  have  continued 
his  testimony,  and  all  that  bad  gone  before 
was  read  over  te  him,  corrections  were  made, 
and  the  witness  certified  to  It  Now,  it  oc- 
curs to  us  that  the  witness,  after  being  warn- 
ed, reiterated  all  the  testimony  that  had  gone 
before;  thus  ratifying  his  testimony  after 
the  warning  given.  It  has  been  held  that 
where  more  tiiao  one  confession  has  be«n 
made,  tliODgh  the  first  may  be  Inadmissible, 
tlw  sabMauMit  one  may  be  admitted.  Whits 


V.  State,  32  Tex.  Cr.  App.  625.  25  S.  W.  7&4; 
Walker  v.  State,  9  Tex.  App.  38;  Id.,  7  Tex. 
App.  245.  And  the  same  principle  has  been 
applied  in  case  of  dying  declarations.  Bry- 
ant V.  State,  35  Tex.  Cr.  App.  394,  33  S.  W. 
978,  86  S.  W.  79.  We  accordhigly  hold  that 
the  testimony  was  admissible. 

The  court  properly  excluded  the  testimony 
ot  the  witness  Flstole  as  to  conversations  be- 
tween Pistole  and  the  prosecutor,  Harve  Dick, 
some  two  years  before  tbe  alleged  assault.  In 
regard  to  the  sister  of  the  wife  of  appellant 
The  witness  could  not  be  definite  as  to  wlicn  he 
repeated  these  conversations  to  .ippullunt. 
His  recollection  was  that  he  toUl  him  after 
the  difficulty,  and  he  thought  thnt  lit-  told 
him  before  the  difficulty.  Aside  from  this, 
there  was  no  efl^ort  on  the  part  of  appel- 
lant to  prove  that  the  assault  was  committed 
at  their  first  meeting  after  he  heard  of  the 
reflections  on  his  wife's  sister.  His  defense 
was  that  he  did  not  commit  tbe  assault  at  all; 
that  he  was  not  presHit  More  than  this,  we  do 
not  understand  that  our  law  makes  an  assault, 
which  would  otherwise  be  an  aggravated  as- 
sault a  simple  assault  because  of  insults  to- 
wards a  female  relative,  communicated  prior 
to  the  assaolt  The  statute  only  reduces  a 
homicide  on  this  account  from  murder  to  man- 
slaughter. It  is  not  necessary,  however,  to 
decide  as  to  tbe  admissibility  of  this  char- 
acter of  evidence  in  mitigation  of  the  offense, 
inasmuch  as  the  bill  of  exceptions  does  not 
show  the  admissibility  of  the  testimony  as 
heretofore  stated;  that  Is,  It  does  not  show 
that  the  Insult  was  oommimlcated  to  appel- 
lant [trior  to  the  assault  much  less  does  It 
show  that  it  was  on  the  first  meeting  between 
appellant  and  prosecutor  after  the  communi- 
cation to  him.  What  we  have  said  applies 
with  more  force  to  the  testimony  offered  by 
appellant  through  the  witness  Will  Little  on 
the  same  subject. 

What  we  have  heretofore  said  with  refer- 
ence to  tbe  admissibility  of  the  statement  of 
appellant  taken  before  the  magistrate  dis- 
poses of  the  charge  asked  on  that  subject  by 
appellant.  As  stated,  the  testimony  was  ad- 
missible, and  there  was  no  testimony  contro- 
verting tbe  evidence  of  the  county  attorney, 
Flanary,  given  on  this  subject. 

Nor  do  we  believe  that  tbe  court  was  re- 
quired to  give  a  charge,  as  requested  by  ap- 
pellant to  the  effect  that  mere  knowledge  on 
the  part  of  appellant  that  an  assault  would  be 
committed  did  not  render  him  a  principal  In 
the  offense.  The  court  sufficlentiy  Instructed 
the  Jury  on  the  doctrine  of  prinolpals,  and  re- 
qtilred  the  Jury  to  believe  beyond  a  reasona- 
ble doubt  that  appellant  acted  as  a  principal 
in  committing  the  assault  on  the  prosecutor, 
before  they  could  find  him  guilty,— tiavlng  pre- 
viously defloed  to  ttie  Jury  tlu  law  of  inrbu:]- 
pals. 

There  Is  notblns  In  the  contention  of  ap- 
pellant that  tbe  cotmty  attorney  improperly 
aUoded  to  the  failure  of  ajE^lIant  to  prove 
certain  tacts  by  Us  wUe.  This  Is  permlsalbU. 


Digitized  by  Google 


404 


61  SOUTHWESTERN  EEPOETEB. 


(Tex. 


We  have  examined  the  record  carefnlly,  and, 
in  oar  opinion,  tbe  evidence  fully  Bupporta 
tlie  Terdict  and  tbe  Judgmmt  la  afflimed. 


DOUTHITT  T.  STATB.1 
(Oonrt  of  Criminal  Appeals  of  Texas.  Feb.  21, 

1901.) 

INTOXICATINQ  LIQUORS— INDICTMENT— LOCAL 
OPTION— INSTRUCTIONB—APPEAL. 
L  An  indictment  for  vlolatinx  the  local  ojf 
tion  law,  which  charges  that  uke  election  for 
local  option  in  a  certain  precinct  was  held  in 
tbe  precinct,  and  alleges  that  a  certain  snbdi- 
vision  was  a  portion  of  such  precinct.  Is  not 
dupUcitoos. 

2.  An  instmction  that  whisbr  Is  intoxicating 
liquor  is  psoper  In  a  prosecntion  for  violating 
the  local  option  law. 

S.  Error  in  refusing  a  charge  requested  hj 
the  accused  cannot  be  reviewed  in  the  absence 
of  a  statement  of  facts. 

4.  Arcnment  of  connsd  In  a  criminal  case 
Mnnot  DO  ctmsidered  on  appeal  In  tbe  absence 
of  a  bill  ctf  exc^tiwa. 

Aiq>eal  frtMn  SomerreU  comity  court;  3. 
6.  Adams,  Judge. 

A.  L.  Doutbitt  was  convicted  for  violating 
tbe  local  optlMi  law,  and  appeal*.  Affirmed. 

D.  E  SlmnuHis,  Acting  Aut  Atty.  Gen.,  tor 
the  State. 

HEXDERSOX,  J.  Appellant  was  convicted 
for  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $100  and  20 
days'  ImpriBonment  In  tbe  county  Jail. 

There  is  no  statement  of  facts  in  tbe  rec- 
ord. We  have  carefully  Inspected  the  Indict- 
ment, and  do  not  think  the  court  erred  In 
overruling  the  motion  to  quasb  the  same. 
While  tbe  Indictment  does  state  "that  an 
election  was  held  to  determine  whether  or 
not  the  sale  of  intoxicating  liquors  should  be 
prohibited  In  said  county  In  Justice  precinct 
No.  1  thereof,  and  In  the  following  subdi- 
vlsltm  of  said  precinct,  to  wit,"  this  is  not 
dupUcltous  because  it  charges  that  tbe  elec- 
tion WB0  held  both  for  the  precinct  and  the 
subdivision  thereof.  It  does  not  do  so.  It 
merely  alleges  that  tbe  subdivision  was  a 
portion  of  tbe  Justice  precinct  The  Indict 
ment  was  good  in  other  respects,  the  venue 
being  properly  laid  In  tbe  aabdivlalon  or 
school  district 

We  cannot  review  the  aceptlons  reserved 
In  the  motion  for  new  trial  to  the  refusal  of 
the  court  to  give  certaia  requested  Instruc- 
tions and  the  action  of  the  court  In  giving 
certain  instructions.  We  must  assume  that 
there  was  no  question  as  to  tbe  legality  of 
the  election  for  local  option,  and  that  this 
was  not  controverted;  and,  consequently,  the 
court  properly  Instructed  that  local  option 
had  carried  In  said  Bctaool  district  on  tbe  day 
mentioned. 

The  court  properly  instructed  the  Jury  that 
whiAy  was  an  Intoxicating  liquor. 
The  Teqneated  charge  with  reference  to 

1  RtteariBg  dMiIad  Hucb  20,  UOL 


Doutbitt  merely  acting  as  the  agent  of  Lan- 
ham  cannot  be  reviewed  in  the  absence  of  the 
statement  of  facts,  inasmuch  as  we  cannot 
determine  that  same  was  aothoiised.  Nof 
are  we  able  to  determine,  in  the  absence  of  m- 
bill  of  aceptions,  as  to  whether  or  not  coun- 
sel for  state  used  improper  and  prejudicial 
remarks  to  the  Jury.  However,  we  note.  In 
tbe  charge  of  thb  court,  that  the  Jury  were 
Instructed  to  disregard  certain  remarks  at- 
tributed to  the  state's  counsel,  and,  for  aught 
that  appears,  this  was  entirely  proper,  and' 
cured  any  poealble  error  that  may  have  oc- 
curred In  that  respect  Xo  error  appearing- 
In  the  record,  the  judgmrat  is  affirmed. 


JACKSON  T.  STATB.1 
(Oonrt  of  Odminal  Appeals  of  Texas.   Feb.  21r 
1901.) 

HOHICIDB-APPLICATION  FOB  CXHtTIinTANCB— 
RBFUSAL-AOGRAVATED  ASSAULT-INSTRUC- 
TION—BVIDENCB  TO  SUPPORT. 

1.  Defendant  who  was  charged  with  an  as- 
sault with  intent  to  murder,  applied  for  a  con- 
tinuance on  accoant  of  the  abs^ce  of  D.,  wh<r 
defendant  alleged  was  an  eyewitnCBS  of  the  as- 
sault Two  eyewitnessee,  in  naming  the  par- . 
ties  present  made  no  mention  of  D.,  and  tbe 
occupants  of  the  house  where  the  assault  occur- 
red did  not  refer  to  D.  in  thdr  testimony. 
Held,  that  it  was  not  error  to  refuse  a  new  trial' 
on  account  of  the  failore  to  continue  the  cue. 

2.  The  trial  court  certified  that  defendant  tes- 
tified that  he  found  S.  in  bed  with  his  wife,  and' 
that  she  was  submitting  to  S.'s  embraces,  and 
charged  that  if  defendant  fonnd  S.  in  bed  with 
his  wif^  and  that  she  was  submitting  to  hl» 
embraces,  and  thereby  there  waa  produced  in 
defendant's  mind  such  anger  as  would  render 
the  mind  of  one  of  ordinary  temper  Incapable 
of  cool  reflection,  and  defendant  thereupon  un- 
lawfully cut  his  wife,  he  ^ould  be  fonnd  guilty 
of  an  aggravated  aseanlt  Held  not  objection- 
able as  not  aathorizing  sndi  verdict  under  the 
exact  evidence,  which  was  that  S.  was  in  bed 
with  defendant's  wife,  and  they  were  close  to- 
gether. 

Appeal  from  district  court  Harris  county  r 
A.  O.  AUen,  Judge.  * 

Jim  JackscKi  was  convicted  of  an  asaaDlt 
with  intent  to  mnrder,  and  he  appeals.  Af- 
firmed. 

W.  F.  Tarver  and  B.  J.  Marks,  for  appel- 
lant D.  B.  SlmmoDJi.  Acting  Asst  Atty. 
Oen.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  murder  his 
wife,  and  bis  punishment  assessed  at  two- 
yeara'  confinement  In  the  penitentiary.  He 
sought  a  continuance,  which  being  refused 
exception  was  reserved.  The  absent  witness 
was  Carrie  Davis,  by  wbom  be  expected  to 
show  that  she  was  present  at  the  time  of 
and  saw  the  entire  difficulty;  that  when  he 
entered  the  room  where  his  wife  resided  It 
was  for  the  purpose  of  stepping  Improper  re- 
lations between  Oharlea  Smith  and  his  wife;: 
that  Smith  nnderbmk  to  «Ject  appellant,  ns-- 
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lag  Tlolrace,  attacking  defendant  with  • 
knife,  elnb,  and  chair,  cotUnc  detendant,  and 
placing  blm  in  fear  of  hia  life  and  great  bodr 
II7  Injury;  that  Ua  wife  attempted  to  aid 
Smith  in  tills  attack,  and  In  doing  ao  Inflicted 
mmidB  upon  him;  that  appellant,  In  atriklng 
at  Smith,  accidentally  cut  hia  wife.  On  the 
tilal,  appellant  testifled:  That  he  went  to 
bla  wife's  room,  and .  found  her  and  th^ 
preacher.  Smith,  in  bed  together.  Smith  hav- 
ing off  his  pants  and  alioea.  This  aroused 
his  anger*  and  he  immediately  made  an  at- 
tack vjfim  Smith.  That  his  wife  cut  him,  and 
called  Bessie  Jefferson,  who  grabbed  lilm 
from  behind,  and  together  sought  to  push  him 
oat  of  the  room.  Oliat  while  trying  to  get  to 
the  preacher.  Bessie  Jefferson  hit  him  over 
tlie  head  with  an  ax  handle,  and  knocked 
him  down,  and  his  wife  cut  him  on  the  arm 
and  hand  with  a  butcher  knife.  That  he 
started  towards  the  preacher,  who  waa  then 
putting  on  hla  pants  and  shoes.  That  the 
preafdiw  grabbed  the  chair,  as  If  to  strike. 
That  be  did  not  know  his  wife  was  cut  He 
did  not  try  to  cut  her.  That  he  was  just 
trying  to  cut  the  preacher.  As  soon  as  dress- 
ed, the  preacher  ran  away,  and  he  fallowed 
hlDL  AHieUanfs  wife  and  Bessie  J^ersoa 
both  testtfled  on  the  trlaL  The  record  be- 
fore UB  showt  these  were  the  three  persons 
present;  1.  e.  defendant,  Bessie  JeffenKm, 
and  appellant's  wife.  The  name  ct  Carrie 
Davis  does  not  occur  In  the  testimony,  and 
In  mentknlng  those  is^sent,  or  who  were  eye- 
witnesses to  any  portion  of  the  transaction 
from  beginning  to  end,  none  of  them  inen- 
tlon  the  name  of  Carrie  Davis.  Nor  does  a 
single  witness  except  appellant— either  those 
at  the  bouse  or  at  the  saloon,  some  160  feet 
away,  to  which  Dicey  Jadtson  fled  for  pro- 
tection—mention the  presence  of  the  preach- 
er or  Carrie  Davis,  nor  does  appellant  men- 
tion Carrie  D&rls.  We  do  not  think,  under 
this  statement,  the  court  erred  In  refusing  to 
grant  a  new  trial  <m  account  of  the  failure 
to  continue  the  case.  From  this  statement 
it  is  apparent  that  Carrie  Davis  was  not  pres- 
ent at  the  time  and  place  of  the  difficulty. 
There  was  no  error  In  this. 

Appellant  reserved  an  exception  to  that 
portion  of  the  court's  charge  as  follows:  "If 
defendant  found  the  man  testified  about  aa 
the  preacher  in  bed  with  defendant's  wife, 
and  she  was  submitting  to  hla  embraces.  If 
by  reason  thereof  there  was  produced  In  the 
mind  of  defendant  such  a  degree  of  anger, 
rage,  resentment,  or  terror  as  would  render 
the  mind  of  one  of  ordinary  temper  incapable 
of  cool  reflection,  and  If  In  such  state  of  mind 
he  unlawfully  cut  said  Dicey  Jackson,  then 
find  defendant  guilty  of  aggravated  assault." 
This  was  excepted  to  on  the  ground  that  the 
Issue  was  submitted  on  the  theory  that  she 
was  submitting  to  the  embraces  of  the 
preacher.  Smith.  The  court  certifies.  In  coo- 
nectioD  with  this  bill,  "that  defendant  testt- 
fled 'be  found  the  preacher  in  bed  or  on  the 
bed  wltli  defendant's  wife,  and  the  latter 


submitting  to  bis  embraces.'**  The  court 
submitted  tials  charge  vj/tm  tiie  theory  that 
thla  was  sufficient  adequate  cause  to  reduce 
to  manslaughter  had  a  killing  occurred.  The 
objection  1^  appellant  is  that  the  court  pred- 
icate the  chaige  \ipon  the  idea  that  his  wife 
was  found  In  the  embraces  <^  the  preacher, 
wheni  the  facte  show  they  were  In  bed  to- 
gether, and  doae  together.  The  court  certi- 
fies the  facts  in  thte  connection  against  him. 
The  charge,  if  followed  by  the  jury,  would 
have  reduced  the  offense  from  assault  to  mur- 
der to  aggravated  assault.  The  testimtmy  Is 
sufilcleut  to  support  the  conviction.  The 
Judgment  is  affirmed. 


MURPHY  v.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.  Usrch 

6,  1901.) 

APPBAI^RBCOONIZANCBS-SUPFICIBNOT. 

A  rec<«nisanee  which  fails  to  state  the 
amonnt  of  the  fine  as  required  by  Code  Cr.  Proc. 
art.  887,  Is  Insnffident  to  snpport  on  appeal. 

Appeal  from  FliOier  county  court;  Jesse 
Wright,  Jodge. 

Jesse  Muiphy  was  convicted  of  an  assault, 
and  appeals.  Aiqpeal  dismissed. 

L.  B.  Allen,  for  sibilant.  D.  E.  Sim- 
mons. Acting  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault,  and  bis  punishment  assess- 
ed at  a  fine  of  five  dc^lars;  hence  this  ap- 
peal The  assistant  atttnney  general  has 
filed  a  motion  to  dismiss  the  appeal  because 
the  amoimt  of  the  fine  la  not  stated  in  the  re- 
cognisance, as  required  by  artide  8S7.  Code 
Or.  Proc.  An  Inspection  of  the  record  shows 
that  this  motion  Is  well  taken,  and  the  ap- 
peal 1>  dismissed. 


Ex  parte  MESSBR. 
(Court  of  Criminal  Appeals  of  Texas.  Bforch 

6,  1901.) 

HABEAS  CORPUS— APPBAL—DISHI3SAU 
Where  one  arrested  resorted  to  habeas  eor- 

Eoa  to  procure  bail,  and  pending  an  appeal  by 
im  from  a  decision  on  the  writ  ha  was  Indict- 
ed, convicted,  and  sentenced.  Us  appeal  wUl 
be  dismissed  00  motion. 

Appeal  from  district  court,  Bell  county; 
John  M.  Furman,  Judge. 

Habeas  cwpua  proceedings  by  J.  B.  Messer. 
From  a  Judgment  remanding  blm  to  custody, 
he  appeals.  Dismissed. 

Geo.  W.  Tyler.  Jas.  E.  Ferguson.  J.  B.  Mc- 
Mahon.  and  Banks  &  Cochran,  for  appeUant 
W.  W.  Hair,  Dlat  Atty.,  and  D.  E.  SUnraons, 
Acting  Aset  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  arrested 
for  murder,  and  resorted  to  the  writ  <tf  ha- 
beas corpus  for  the  purpose  of  securing  balL 
Uptm  his  trial  under  the  writ  he  was  re- 
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manded  to  ctuttodr,  snd  pRwecutes  tbls  ap- 
peal. Pending  the  appeal  he  baa  been  In- 
dicted and  cMiTicted  of  mnrder  In  the  secnid 
degree,  and  his  punishment  assessed  by  the 
Jury  at  20  years'  confinement  in  the  penlten- 
tlary.  Under  this  atate  of  case,  motlim  Is 
made  to  dismiss  this  appeal.  13ie  motUm  la 
well  taken,  and  Hie  appeal  Is  dismissed. 


GULP,  C.  &  8.  P.  BY.  CO.  T.  SOUTHWBST- 
BRN  TELEGRAPH  &  TELEPHONE  00. 

(Cotirt  of  OtU  Appeals  of  Texas.    March  IS, 
1901.) 

■HINBNT  DOMAIN  —  TBLBPHONO  OOMPANT  — 
FORBION  CORPORATION— POWBR  TO  CON- 
DEMN Biairr  of  way— statutes— appuoa- 

TION— OCCUPATION  PENDINO  APPEAL. 

1.  Bev.  St.  art  745,  providee  that  on  com- 
pliauce  with  the  taw  the  secretarr  ot  state 
shall  issue  a  permit  to  a  foreign  corporation 
to  do  buBiness  in  the  state,  and  that  such  cor- 
poration, on  obtaining  the  permit,  ehali  bare 
all  the  rights  conferral  on  corporations  organ- 
ized under  the  laws  of  the  state.  Held,  that  a 
foreign  telephone  comiiany,  after  having  ob- 
tained the  required  permit  from  the  secretary 
of  state,  was  on  the  same  footing  as  a  domestic 
corporation,  and  hence  could  condemn  a  rail- 
road company's  land  for  its  use,  under  Rev.  St. 
arts.  608,  699,  and  article  012,  subd.  8,  author- 
izing telegraph  corporations  to  condemn  private 
property  for  its  use. 

2.  Act  April  16,  1899,  provides  that,  pending 
litigation  in  condemuatiou  proceedings,  the  cor- 

g oration  may  enter  on  the  property  sought  to 
e  condemned  after  award  If  defendant  deposit 
double  the  amount  of  damages  awarded,  pay  all 
the  accrued  costs,  and  deposit  in  court  a  bond 
for  further  costs  that  may  accrue,  ffeld  that, 
as  this  act  affected  the  remedy,  and  not  the  ac- 
tion, it  applied  to  condemnation  proceedings 
commenced  before  and  pending  at  the  time  of 
■the  passage  of  the  act,  aad  fawce  a  tele- 

fihone  company,  whose  condemnation  proceed- 
Rgs  'were  comme'nced  before  the  passage  of 
the  act.  could  enter  on  the  land  of  a  railroad 
company  pending  an  appeal  from  the  judgment 
assessing  damages,  after  having  deposited  dou- 
ble the  amount  of  damages  assessed,  paying 
the  accrued  costs,  and  depositing  a  bond  to  se* 
fnre  the  costs  stul  to  accrue. 

Appeal  from  district  court,  Lamar  county; 
B.  S.  Chambers,  Judge. 

Action  by  the  Gulf,  Colorado  ft  Santa  FS 
Railway  Gonqmny  against  the  Soutbwestsm 
Telegraph  ft  Tel^hone  Company.  Prom  a 
judgment  hi  tvrm  of  de^dant,  plaintiff  ^ 
peals.  Affirmed. 

This  Is  a  suit  by  the  appellant,  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company, 
against  the  Southwestern  Telegraph  &  Tele- 
phone Company,  for  Injunction,  filed  Novem- 
ber 28,  1809,  to  enjoin  and  restrain  the  de- 
fendant from  entering  upon  plaintiff's  right 
of  way  to  construct  a  telephone  line,  pending 
appeal  by  plaintiff  from  the  award  of  com- 
missioners condemning  the  right  of  way  on 
plaintitTs  fight  of  way  for  the  purposes  of 
the  telephone  line  between  Paris  and  Lodo- 
nia,  Tex.  The  petition  shows  that  prior  to 
the  suit  defendant  had  Instituted  proceedings 
for  condemnation,  and  commissioners  had 
been  appointed  for  condemnation,  and  ra- 


tomed  their  award  of  damages.  The  peti- 
tion also  showa  that  the  commte8i<mers  had 
made  their  report  to  the  county  Ju^ie  of  the 
amount  of  damagea  assessed  by  them  on  the 
t  20th  day  of  June,  1809,  assessing  and  award- 
I  Ing  damages  for  the  30  miles  at  f  160,  and  the 
railway  compsay  appealed  July  8,  1B89,  to 
the  county  court  Defendant  depoalted  990O. 
double  the  amount  of  the  award.  In  the  coun- 
ty court  of  Ijunac  county,  as  required  by  the 
act  of  AkhU  16,  1888,  paying  at  the  same 
time  all  costs  of  condemnation  proceedings 
up  to  that  date,  anu  at  the  same  time  made 
bond,  aa  required  by  law.  to  pay  fnrtlier 
costa  that  might  be  adjudged  against  It. 
The  appeal  to  the  county  court  Is  still  pend* 
Ing.  The  petltlm  shows  that  tiie  railway 
company  appeared  befwe  the  ctmmlsakmers 
of  condemnation,  and  made  objection  to  tbe 
application  for  condemnation;  and  the  com- 
missioners afterwards,  aa  the  28d  day  of 
June,  1899,  heard  the  application  and  tbe 
objections  thereto,  condemned  for  the  pur- 
poses asked,  and  made  the  award  of  dam- 
ages. The  petition  also  avers  that  any  stat- 
ute of  the  state  which  authorizes  the  entry 
upcm  Ite  right  of  way  upon  deposit  of  double 
the  amount  of  the  award  of  the  commls^on- 
ers  Is  retroactive,  and  contrary  to  sections  16 
and  17  of  article  1  of  the  state  constitution, 
and  Is,  therefore,  of  no  effect.  Ilie  petition 
■also  sets  up  that  It  appears  from  the  appli- 
cation to  condemn  that  the  telephone  com- 
pany Is  not  Incorporated  under  the  laws  of 
this  state,  and  not  authorized  to  condemn 
property  for  Its  use;  bat  it  is  not  alleged 
that  defendant  Is  not  authorized  by  the  state 
by  permit  to  do  business  In  the  state.  The 
facts  set  up  are  verified  by  affidavit.  De- 
fendant filed  general  and  special  exceptions 
to  the  petition  and  a  sworn  answer  setting  up 
that  It  had  a  permit  from  the  state  to  do 
business  therein,  ^e  court  sustained  spe- 
cial demurrers  to  the  petition  for  Injunction, 
and,  plaintiff  declining  to  amend,  Judgm«it 
was  rendered  dissolving  the  temporary  in- 
junction and  dismissing  plaintiff's  blU,  from 
which  plaintiff  has  appealed. 

H.  D.  McDonald  and  J.  W.  Teny*  for  ap* 
pellant  McLaurln  ft  Wosencraft,  for  appel- 
lee. 

COLLARD.  J.  (after  stating  the  facts).  It 
Is  settled  law  in  this  state  that  a  foreign  cor- 
poration, created  for  ^e  purpose  of  erecting 
and  maintaining  telegraph  and  telephone 
lines,  having  obtained  from  the  state  a  per- 
mit to  do  business,  has  the  right  of  eminent 
domain  for  its  right  of  way;  and  the  court 
below  did  not  err  In  sustaining  appellee's 
exception  to  the  petition  claiming  that  ap- 
pellee had  no  such  power.  The  sworn  an- 
swer of  defendant  (appellee)  that  It  had  sncb 
permit  was  a  complete  defense  to  the  aver- 
ment that  it  had  no  authority  to  do  busi- 
ness in  this  state.  The  statute  (Rev.  St  art 
74C)  provides  that  upon  compliance  with  the 
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law  the  secretary  of  state  shall  Issue  a  per- 
mit to  a  forelga  corporation  to  do  huslnesa 
In  the  state,  and  that  '^uch  corporation,  on 
obtaining  such  permit,  shall  hare  and  en- 
joy all  the  rights  and  privileges  conferred 
b7  the  laws  of  this  state  on  corporaUons  or- 
ganised undor  the  laws  <tf  this  state."  So 
that  we  ccHidnde  that  a  foreign  corporation 
with  a  penult  to  do  business  in  the  state  Is 
upon  the  same  footing  as  a  corporation  cre- 
ated b^  the  legislature.  We  also  believe  that 
telephone  lines,  under  our  statutes,  have  the 
same  right  of  eminent  domain  to  condemn 
lands  for  their  use  as  are  granted  to  tele- 
graph lines.  The  supreme  court  of  this  state 
in  the  case  of  San  Antonio  &  A.  P.  By.  Ca  t. 
Sontbwestem  Telegraph  A  Telephone  Co. 
(T^  Sup.)  55  S.  W.  117,  construing  our  stat- 
utes iBev.  St  arts.  088,  680;  Id.  art  642. 
Bubd.  8)*  maintains  the  doctrine  that  the 
statute  authorizing  condemnation  of  land  for 
telegraph  lines  Includes  telephone  lines. 

2.  We  believe  there  can  be  no  doubt  that 
after  commissioners  of  condemnation  have 
made  Uielr  report  of  award  to  the  county 
court  of  damages  assessed  for  property  tak- 
en, as  In  this  case,  paying  all  accrued  costs, 
and  double  the  amount  of  damages  Is  depos- 
ited in  the  court  uid  the  bond  required  by 
statute  by  the  defendant  the  company  may 
proceed  to  construct  and  operate  its  lines, 
notwithstanding  an  appeal  has  been  taken. 
It  la  provided  by  act  of  the  legislature  ap- 
proved April  15,  1890,  the  legislature  having 
adjoomed  May  27.  1880,  that  pending  liti- 
gation in  condemnation  proceedings,  the  cor- 
poration may  enter  upon  the  property  sought 
to  be  condemned  after  award.  If  defendant 
deposit  the  amount  of  damages  awarded, 
subject  to  the  order  of  defendant  paying  all 
costs  awarded,  and  deposit  In  court  a  further 
snm  equal  to  the  amount  of  damages  award- 
ed, and  execute  bond  to  pay  further  costs 
that  may  accrue.  Defendant  complied  with 
the  act  in  all  particulars  on  the  23d  day  or 
November,  1899,  the  foregoing  act  being  In 
full  force.  This  suit  for  Injunction  was  not 
brought  until  November  28.  1889.  These 
facts  appearing  In  plalntUT's  petition,  the 
court  acting  on  defendant's  demurrer,  cor- 
rectly decided  that  It  was  shown  that  defend- 
ant bad  the  right  to  enter  upon  the  right  of 
way  of  plaintiff  for  use  as  a  telephone  line, 
and  that  the  act  of  1809  controlled  the  ques- 
tion at  Issue.  Texas '  Midland  R.  Co.  v. 
Soothwestem  Telegraph  &  Telephone  Co. 
(Tex.  Civ.  App.)  58  S.  W.  152;  Odum  v.  Gar- 
ner. 86  Tex.  3T6-378.  25  S.  W.  18. 

The  contention  that  the  act  of  1899.  ap- 
plied to  the  facts  ot  the  case,  would  be  retro- 
active. Is  not  believed  to  be  correct  as  will 
be  seen  by  the  authorities  last  above  cited. 
The  statute  affected  tbe  remedy  and  acted 
on  the  case  then  pending,  nothing  appearing 
In  the  act  excepting  proceedings  then  pend- 
ing. The  appellee,  by  complying  with  the 
act  of  1899.  could  Invoke  its  protection, 
though  the  original  proceeding  was  com- 


menced prior  to  its  enactment  We  find  no 
error  in  the  Judgment  of  the  lower  court 
and  It  is  affirmed.  Affirmed. 


WATSON  V.  BOSWELL  et  al.* 
(Court  of  Qvll  Appeals  of  Texas.   Feb.  13, 
1901.) 

LANDLORD  AND  TENANT— XLLEOAI.  DISTRAINT 
— DAHAQB  THBRBFOR—LIABIUTT  OF  LAND- 
LORD—FAILURB  TO  BSTABLISB  OROUNDS— 

IKSTBUCTIONS— EVIDENCE— ADMiSSlBILITY— 
COSTS. 

1.  A  provision  in  a  lease  that  tbe  landtord 
shall  not  be  liable  for  damages  arisiag  from 
any  future  distraint  is  agaiuat  public  policy 
and  void,  since,  if  valid,  it  would  render  the 
court  powerless  to  remedy  wrongs  done  to  the 
tenant 

2.  The  failure  to  establish  all  tbe  grounds 
alleged  by  a  landlord  in  his  application  for  a 
distress  warrant  will  not  render  him  liable  in 
damages  to  the  tenant  when  he  establishes  one 
of  the  grounds. 

3.  A  landlord's  appUcatloa  for  a  warrant  of 
distress  alleged  that  a  certain  amount  of  rent 
was  due  and  unpaid,  and  that  the  tenant  had 
rmnoved  agricultural  products  grown  on  the 
premises,  and  that  be  was  about  to  remove  oth- 
er products  grown  thereon.  The  court  Ihstruct- 
ed  on  an  issue  of  damages,  resulting  from  the 
illegal  issuance  of  the  warrant  ttiat  if  some 
of  the  amount  of  debt  alleged  In  the  applica- 
tion was  found  not  to  exist,  the  warrant  was 
wrongfully  sued  out  as  to  such  amount,  and 
would  render  tbe  landlord  liable  in  dama^fee. 
field,  that  the  Instruction  was  erroneous,  since 
it  authorized  a  recovery  of  (damages,  even  if 
the  other  grounds  for  the  issuance  of  the  war- 
rant existed  as  alleged. 

4.  Where  the  attention  of  the  court  is  call- 
ed  to  an  erroneous  instruction  by  a  requested 
instruction.  It  is  error  to  fail  to  correct  such 
«Tor  by  a  proper  Instruction. 

6.  Where  an  application  for  a  writ  of  dis- 
tress alleges  rent  due  as  a  cause  therefor,  and 
the  evidence  shows  that  only  a  part  thereof 
Is  due,  the  tenant  Is  not  entitled  to  damages 
for  the  distraint  of  the  whole  crop,  but  only 
to  the  damages  sustained  for  the  distraint  ot 
an  excessive  amoont  caused  by  the  false  alle- 
gation. 

6.  A  letter  written  by  the  attorney  of  a  ten- 
ant to  the  landlord,  stating  that  the  tenant  is 
willing  to  consider  anv  reasonaUe  proposition 
of  settlement  is  not  admissible  in  an  action  by 
the  landlord  against  such  tenant 

7.  Parol  evidence  is  admissible  to  show  that 
a  note  sued  on  is  without  con^deratlon. 

8.  Where  the  defendant  testifies  that  he  paid 
a  certain  sum  to  W.  for  the  plaintiff  as  a  pay- 
ment on  the  note  sued  on,  an  answ^  filed  by 

f plaintiff,  in  an  action  by  W.  against  him,  stat- 
□g  that  defendant  paid  such  sum  to  W.  for 
plaintiff,  is  admissible  to  corroborate  defend- 
ant. 

9.  Parol  evidence  Is  admlssiMe  to  show  that 
a  bill  of  sale,  absolute  on  its  face,  was  execut- 
ed to  secure  the  grantee  by  reason  of  the  gran- 
tor having  sold  other  mortgaged  property  se- 
curing such  debt. 

10.  Evidence  of  Iocs  of  time  by  a  tenant  and 
his  family  as  tbe  result  of  an  Illegal  distress 
is  admissible  as  bearing  on  the  question  of  ex- 
emplary damages. 

11.  The  value  of  time  lost  and  money  expend- 
ed in  prosecuting  an  action  of  replevin  to  ob- 
tain possession  of  property  wrongfully  distrain- 
ed Is  an  element  of  damages  in  an  action  ^ere- 
for. 

12.  Parol  evidence  tliat  certain  books  of  ' 
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count  show  a  certain  indebtedneBS  U  a  viotatlon  ' 
of  the  best-ertdence  rale,  and  inodmlBSible. 

18.  Where  an  amendment  to  a  petition,  Btating 
a  cauae  of  action  within  the  Jansdiction  of  tha 
court,  onl7  changes  the  OEiginal  by  omitting  a 
part  of  the  amount  daimed  therrin,  it  waa  an 
abase  of  discretion  to  tax  all  the  eoata  up  to  the 
time  of  the  filing  of  the  original  petition  to 
plaintifC. 

Appeal  from  Ellla  county  conrt;  J.  B.  iMt- 
caster,  Judi^. 

▲ction  by  S.  H.  Watson  against  B.  a  Bm- 
•irell  and  othna.  From  a  Judgment  in  foTor 
of  the  defendants,  the  plaintiff  appeals.  Be- 
Tersed.    Motion  for  rehearing  oyermled. 

The  appellant,  Wataon,  claiming  certain  In- 
debtedness accruing  to  him  from  the  appellee 
Boswell,  growing  out  of  the  relation  of  land- 
lord and  tenant  existing  betneen  the  parties, 
caused  the  Issuance  and  levy  of  distress  war- 
rants upon  the  property  of  the  latter^  upon 
which  the  former  claimed  a  landlord's  lien  to 
secure  sucb  indebtedness.  After  the  writs, 
which  emanated  from  the  Justice's  court,  were 
levied,  and  the  property  distrained,  as  it  was, 
replevied  by  Boswell,  and  the  papers  in  the 
distress  proceedings  filed  in  the  oflSce  of  the 
county-clerk,  Watson  filed  suit  In  the  county 
court  against  Boswell  to  recover  the  alleged 
Indebtedness,  and  to  foreclose  certain  alleged 
mortgage  liens  on  some  of  the  property,  as 
well  as  bis  alleged  landlord's  Hen  on  all,  set- 
ting up  also  the  Issuance  of  the  distress  war- 
rants, the  seizure  of  iixe  property  by  virtue 
thereof,  its  replevy  by  the  defendant,  and  ask- 
ed Judgment  on  the  replevy  bond  against  the 
principal  and  the  sureties  therecm.  The  de- 
fendant pleaded  failure  of  consideration  of 
one  of  the  notes,  evidencing  a  part  of  the  in- 
debtedness; that  one  of  the  mortgages  al- 
leged by  plaintlfl!  to  have  been  made  by  him 
to  secure  a  part  of  the  latter's  demand  was 
ft  forgery;  matters  In  offset;  and,  in  recon- 
vention, actual  and  exemplary  damages  for 
-wrongfully  and  maliciously  suing  oat  the  dis- 
tress warrants.  D.  W.  Oppenhelmer  and  A. 
B.  Klersky,  sureties  on  Boswell's  replevy 
bonds,  answered,  denying  any  liability. 
Klersky  then,  by  answer  In  the  nature  of  a 
idea  In  Intervention,  averred  that  be  had  a 
superior  mortgage  Hen  to  tbe  Hens  claimed  by 
plalntlflt  on  two  certain  gray  horse  mules,  and 
on  the  crop  of  cotton  and  coi-n  grown  by  Bos- 
well, to  secure  him  in  an  indebtedness  In  the 
sum  of  fl78;  for  which  sum  he  asked  Judg- 
ment, together  with  a  foreclosure  of  bis  al- 
leged mortgage.  The  case  was  tried  before 
a  Jury,  who  found  a  verdict  in  favor  of  Bos- 
well on  his  counterclaims,  and  plea  In  recon- 
vention against  the  plaintiff  for  $585.78,  and 
tn  favor  of  the  latter  against  Boswell  for 
$626.71.  They  then  found  the  difference  be- 
tween platntm  and  defendant  to  be  $59.^, 
In  favor  of  the  latter,  less  $20.75,  with  6  per 
cent  interest  from  May  20,  1899.  The  Jury 
also  rendered  a  verdict  In  favor  of  Klersky 
on  his  plea  In  Intervention,  and  for  a  fore- 
closure of  his  mortgage  lien  as  against  both 
plaintifl  and  defendant   From  tbe  Jndgmrat 


rendered  on  the  verdict  against  him,  Watson 
has  appealed,  and  has  assigned  errors  which 
relate  both  to  tbe  Judgment  in  favor  of  Bos- 
well and  to  tb«  one  In  favor  at  Klersky- 

Cl  M.  Sni^Ie,  tot  appellaiit  TempIetiMi  ft 
Harding,  tat  appellees. 

NBILL,  J.  (after  stating  tbe  facts).  The 
contract  between  Watson  and  Boswell,  which 
established  their  relation  as  landlord  and  ten- 
ant, provided  that,  in  tbe  event  the  former 
should  Institute  suit  for  distraint  against  the 
latter,  he  sboald  be  free  from  all  damages  to 
appellees*  crops,  from  whatever  cause  claim- 
ed, or  from  any  personal  liability  arlalng 
therefrom  In  any  wise  whatsoever.  Id  view 
of  this  provision  of  the  contract,  tbe  appellant 
asked  the  court  to  Instruct  the  Jury  that  ap- 
pellee could  not  recover  either  the  actual  or 
exemplary  damages  sued  for.  The  court's  re- 
fusal to  give  such  Instruction  Is  assigned  as 
error.  In  order  for  a  party  to  obtain  right- 
fully the  Issuance  of  a  warrant  in  thla  state 
to  distrain  the  property  of  another,  certain 
facts  must  exist  which  tbe  statute  requires 
the  party  applying  for  such  process  to  verify 
by  bis  affidavit  If  the  facta  exist,  and  are 
verified  In  tbls  manner,  however  much  the 
party  against  whom  It  Issued  may  have  been 
damaged  by  the  distraint  of  his  property,  he 
cannot  recover  either  actual  or  vindictive 
damages.  But  If  the  facts  whicb  anthoriae 
the  Issuance  of  this  extraordinary  and  oft- 
times  harsh  process  do  not  exist  the  party, 
to  obtain  a  distress  warrant,  must  neces- 
aarlly  swear  falsely,  and.  In  procuring  the 
writ  by  this  means,  violates  the  law,  and  ren- 
ders himself  liable  for  actual  and  vindictive 
damages,  as  well  aa  to  a  criminal  proaecn- 
tlon.  So  it  Is  seen  tbe  clause  In  tbe  contract 
upon  which  the  refused  chai^  Is  predicated, 
as  far  as  the  agreement  between  the  parties 
can,  authorizes  tbe  wrongful  Issuance  and 
abuse  of  Judicial  process,  and  exempts  the 
party  guilty  of  such  wrong  from  such  dam- 
ages to  tbe  injured  party  as  flowing  from  such 
abuse;  thus  closing  the  courts  of  Justice  to 
the  oppressed,  and  granting  immunity  to  the 
oppressor.  The  superior  condition  of  the 
landholder  to  tbe  tenant  class  gives  tbe  for- 
mer sucb  an  advantage  In  making  rental  con- 
tracts that  it  Is  against  public  policy  to  al- 
low the  former  to  use  such  advantage  by  In- 
serting such  a  provision  in  a  contract  of  lease 
as  authorizes  oppression  through  process  of 
the  law,  and,  if  enforced,  renders  tbe  courts 
powerless  to  redress  tbe  wrongs  Sowing  from 
such  expression.  We  think,  therefore,  that 
clause  of  the  contract  Is  void,  as  against  pub- 
lic policy.  Loftus  T.  Mazey,  73  Tex.  212,  11 
S.  W.  272;  Glllett  T.  Uoody  (Tex.  CIt.  App.) 
54  S.  W.  35. 

2.  Tliere  are  several  statutory  grounds  for 
the  Issuance  of  a  distress  warrant  When 
more  than  one  Is  properly  alleged  in  the  ap- 
plication for  tbe  writ  Its  procurement  does 
not  subject  tbe  applicant  to  an  action  fot 
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damages  it  one  of  the  grounds  It  established 
upon  the  trial,  though  the  proof  may  fall  to 
Bhow  the  ,  existence  of  the  others.  The 
grounds  aTeired  in  this  case  were  (l)  that  a 
certain  amount  of  the  debt  sued  for  was  due 
and  unpaid;  (2)  that  the'appellee  had  re- 
moved from  the  rented  premises  a  portion  of 
the  agricultural  products  raised  thereon  dur- 
ing the  year  1889;  and  (3)  that  he  was  about 
to  remove  from  said  premises  other  products 
raised  thereon  during  said  year.  The  first 
and  third,  if  the  amount  sued  for  is  for  rent, 
are  statutory  grounds.  The  second  is  not. 
Rev.  St.  art  S2¥).  The  court,  In  Its  charge 
upon  the  Issue  of  damages,  fn  effect  instruct- 
ed tbe  Jury  ttiat,  if  some  of  the  amount  of 
the  debt  averred  in  the  application  to  be  due 
was  not  a  subststlng  fudebtedness,  the  writ 
was,  as  to  so  much  of  the  alleged  debt  as  did 
not  subsist,  wrongfully  sued  out,  and  Its 
wrongful  Issuance,  on  that  account,  would 
nnder  the  appellant  liable  for  damages. 
This  part  of  the  charge  is  complained  of  as 
error  for  the  reaaon  that  it,  in  effect,  exclud- 
ed from  the  Jury  the  consideration  of  the  oth- 
er grounds  alleged  In  the  application  for  the 
writ  and  authorized  a  verdict  against  appel- 
lant OS  the  Issue  of  damages,  although  the 
evidence  should  show  the  existence  of  both 
«r  one  of  the.other  grounds.  There  was  evi- 
dence tending  to  prove  that  the  third  ground 
stated  In  the  application  was  true.  If,  as  we 
bare  said.  It  existed  when  the  warrant  was 
Issued,  such  issuance  was  not  wrcmgful  nor 
tmlawiful.  and  no  llaUllty  would  be  Incurred 
by  Appellant  We  think.  theref<«e,  the  na- 
tfgnment  Is  well  taken.  The  appellant  by 
special  charges,  which  were  refused,  having 
suggested  this  error,  the  trial  conrt  should 
luve  corrected  It  by  giving  a  proper  charge 
np<ni  ttie  luue. 

S.  Besides^  If  tSta  first  had  been  the  only 
gronnd  allied,  and  the  evidence  bad  shown 
a  part  of  the  debt  alleged  to  be  doe  fttr  ad- 
vances wss  in  fact  due,  though  a  part  of  it 
was  not,  BosweU  would  not  be  entitled  to 
damages  by  reason  of  tlie  whole  crop  being 
distrained  (for.  In  the  event  a  pnt  of  the 
debt  was  due,  appellant  was  entitled  to  levy 
open  all  the  pn^jierty  ttpon  which  he  had  a 
landlord's  lien),  but  only  to  such  damages  as 
be  may  have  actually  sustained  by  reason  of 
the  wrongf  tU  averment  In  the  application  of 
a  greater  amount  due  for  advances  than  was 
actually  due  when  the  warrants  were  applied 
for.  UcKee  v.  Sims  (To.  Suit.)  4B  S.  W.  664. 

4.  If  It  should  be  conceded  that  the  letter 
writtra  by  Boswelrs  attorney  to  appellant 
to  the  effect  that  appellee  was  ready  to  con- 
alder  any  reasonable  pn^Kwltitm  at  settlement 
Wellant  ml^t  submit  were  admlstfble  in 
evidence,  ttien  It  might  be  that  the  facts  ap- 
pellant offered  to  prove  by  hlB  attorney,  Mr. 
Bnpiiie.  were  ^^mlssiUe  for  the  purpose  of 
showing  that  sM>^ee,  notwithstanding  the 
statement  fn  the  letter,  had  no  IntentlMi  at 
entntalnlng  a  proposition  of  compromise,  snd 
bad  such  letter  written  merely  for  the  pur- 


pose of  placli:^  appellant  in  an  unfavorable 
attitude  before  the  Jury  upon  the  trial  of  the 
case.  But  upon  no  conceivable  ground  was 
such  letter  admissible  In  evidence.  Its  exclu- 
sion upon  another  trial  will  have  no  pretext 
for  appellant's  offering  the  testimony,  the  re- 
jection of  which  is  complained  of  In  his  sev- 
enth assignment  of  error. 

4a.  Tlie  testimoi^  of  BosweU,  comidalned 
of  in  the  eighth  assignment  of  error,  was  ad- 
missible to  show  that  the  $80  note  sued  on 
was  without  ctHislderatfon.  To  show  the  true 
consideration,  or  the  failure  of  consideration, 
of  a  promissory  note,  is  not  prohibited  by  the 
rule  that  It  is  not  permissible  to  change  or 
vary  a  written  contract  by  i>erol  testimony. 

5.  If,  as  is  stated  in  appellant's  ninth  as- 
signment of  error.  It  appeared  from  the  an- 
swer of  appellee,  admitted  to  have  been  filed 
with  his  knowledge  and  concurrence.  In  the 
suit  of  Bailey  against  blm,  that  he  admitted 
the  $48  credit  given  him  bi  the  account  sued 
on  by  Bailey  was  paid  the  latter  by  Watson, 
then  the  answer  would  be  admlsslUe  In  cor^ 
roboratlon  of  appellant's  testimony  that  he 
paid  that  sum  to  Bailey  for  the  appellee  as  a 
part  of  tlie  conslderatitm  for  one  of  the  notes 
sued  on,  and  In  rebuttal  of  appellee's  testi- 
mony denying  the  tmth  of  such  testimony. 
But  no  such  admissicm  or  statement  appears 
in  such  answer.  Therefore  the  conrt  did 
not  err  m  refusing,  upon  the  gronnd  ct  Ir- 
relevan<7,  to  admit  It  In  evidence. 

6.  It  was  not  error  for  the  court  to  admit 
the  evidence  complained  of  In  appellant's 
tenth  assignment  to  show  that  a  certain  bill 
at  sate  «seciited  by  appellee  to  appellant  for 
Uiree  hogs  was  Intraded  merely  to  secure  the 
lattw  reason  ot  the  former's  having  sold 
a  cow  upcHi  whldi  appellant  had  a  mortgage. 
It  is  generally  admlsslUe  to  show  that  an  In- 
strument purporting  upon  Its  face  to  be  an 
abscAute  deed  Ir  In  fact  merely  a  mortgage. 
Such  testimony  does  not  vary  the  written 
contract,  but  merely  shows  what  It  is  in 
tact 

.  7.  BvIdHice  of  the  loss  ot  time  of  appellee 
and  family  occasioned  by  tb»  ensure  of  his 
crop  may  not  have  been  admissible  to  show 
actual  damages,  because  not  the  natural  and 
proximate  result  of  the  selEure,  but  upon  the 
Issue  <a  exemplaty  damages,  we  think,  was 
admissible. 

8.  If  the  writs  were  wrongfully  sued  out. 
then  the  value  of  the  lime  q>ent  and  ex- 
penses Incurred,  by  appellee  In  regaining  pos- 
sesslCHi  ot  his  pnvcrty  by  refrtevying  the 
same  was  a  proper  elemmt  of  damages,  and 
Hs  admission  was  not  error.  Both.  Dam.  (2d 
Bd.)  I  S12. 

9.  The  testimony  irfOppenheimer  that  Kiei^ 
sky's  books  of  account  showed  that  Boewell 
was  Indebted  to  him,  on  <yen  account,  $178, 
according  to  the  books,  Indnslve  of  the 
note,  was  secondary  evidence,  and  should  not 
have  been  admitted. 

la  Special  duuge  9,  by  whldi  appel- 
lant asked  the  court  to  Instruct  the  Jury  that 
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mortgage  No.  B2,0T9,  oa  file  in  tUe  office  of 
tbe  county  clerk,  was  sui&cleut  to  put  Kler- 
aky  on  notice  that  It  secured  all  InilebtedneBs, 
by  note  or  otherwise,  owed  appellant  by  Bos- 
well,  on,  prior  to,  or  subsequent  to  October 
24.  1898,  and  to  convey  notice  that  the  mort- 
gage covered  all  stock  owned  prior  to,  or 
subsequent  to,  that  date,  and  that  If  the  jury 
believed  from  the  evidence  that  the  two  gray 
mules  on  which  Klersky  claimed  a  mortgage 
were  owned  by  Boswell  on  or  prior  to  Octo- 
ber 24,  1898,  and  were  so  owned  when  the 
mortgage  to  Kiersky  was  made,  to  find  that 
plalDtlfTs  mortgage  was  superior  to  Kler^ 
sky's,  was  the  law  applicable  to  tbe  fact^ 
and  should  have  been  given. 

11.  The  action  of  the  court  tn  taxing  aU 
the  costs  of  the  case  up  to  tbe  time  appel- 
lant filed  his  original  petitioa  was  a  matter 
largely  within  the  sound  discretton  of  the 
trial  court,  but.  If  it  could  be  made  to  appear 
that  tbe  original  petition  showed  a  good 
cause  of  actlcm  within  the  court's  Jurisdlc- 
tl«k,  tben  It  would  seem  to  us  that,  as  the 
amendment  simply  omitted  a  part  of  the 
amount  dalmed  In  tbe  orlglDal  petition,  the 
court  went  beyond  scnmd  Judicial  discretion 
in  taxing  such  costs  against  appellant.  On 
account  of  the  errors  Indicated,  the  Judgment 
of  the  county  court,  for  both  Boswell  and 
Klersky.  against  appellant,  Is  reversed,  and 
tbe  cause  remanded. 


KEPPGRT  r.  AULTMAN,  MILLER  ft  00. 

(Oourt  of  OlvU  Appeals  at  Texas.    March  20, 
19(a.) 

BALB  —  REPUDIATION  —  RBCOVBRT    OF  CON- 
TRACT PRICB— TBNOER  OF  BPBOIFIC 

ABTICUB-INCUMBRANCKS. 
Where  a  company,  having  sold  to  a  person 
a  certain  binder,  shipped  two  to  Its  agent  at 
the  place  of  the  buyer's  residence,  snd  the 
buyer  repudiated  the  sale,  the  seller  could  not 
recover  the  contract  price  for  the  binder  sold 
while  the  railroad  company  held  both  of  them 
for  freight  and  storage,  and  would  deliver 
neither  till  the  entire  amount  thereof  was  paid 
since  no  sncb  action  could  be  maintained  with- 
oDt  a  tender  of  the  specific  property  to  the 
buyer  free  from  ali  Incumbrances. 

Appeal  from  Milam  county  coort;  W.  M. 
McOregor,  Judge. 

Action  by  Aultman.  Miller  ft  Co.  against 
Frank  Keppert  Prom  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.  Reversed. 

Henders«i.  Streetman  ft  Freeman,  for  ap- 
IieUant.  W.  H.  Tracy  and  Morrison  ft  Wal- 
lace, for  aj^Uee. 

KET,  J,  AM^eltee  mud  appellant  for  the 
cantract  price  of  a  cotaln  binder.  From  a 
Judgment  against  btan,  appellant  baa  appeal- 
ed, and  we  sustain  his  fourth  proposition 
under  tola  first, 'second,  fiftb,  tenth,  and  ^v- 
entb  assignments  of  errw.  The  proposition 
referred  to  Is  ttils:  "If  tbe  rendoi  in  a  con- 
tract of  sale  of  personal  property  can  ever 
maintain  tn  action  for  tbe  purchase  price 


when  the  vendee  refuses  to  comply  with  the 
terms  of  the  contract,  be  cannot  do  so  unless 
he  tenders  to  the  vendee  the  article  sold  unin- 
cumbered by  any  lien."  The  imcontradlcted 
testimony  shows  'that  appellee  8h!pi;>ed  two 
binders  to  its  agent.  Lee  Clark,  at  Rockdale. 
Tex.;  that  the  freight  charges  on  the  entire- 
shipment  were  $117.85;  that,  after  the  ship- 
ment arrived  at  Rockdale,  appellant  repudiat- 
ed tbe  contract,  and  stated  that  he  would  not 
pay  the  freight  nor  receive  the  binder;  thai 
at  the  time  of  trial  tbe  railroad  company  was 
still  in  possession  of  both  binders,  holding 
them  for  the  freight  charges  referred  to  and 
for  storage,  and  that  neither  binder  would  be 
delivered  to  appellant,  Clark,  or  any  <Hie  else 
tmtil  the  entire  charges  for  storage  and 
freight  upon  both  binders  were  paid.  From 
this  It  will  be  seen  that  if  appellant  should 
tender  to  the  railroad  company  half  the 
freight  charges  due  for  the  transportation  of 
the  two  binders,  the  company  would  not  de- 
liver either  binder  to  him.  Therefore,  If  for 
DO  other  reason,  appellee  la  not  In  a  posltlon- 
to  maintain  an  action  to  recover  the  con- 
tract price.  If  such  right  exists  at  all  In  thl» 
state,  there  must  either  be  a  tender  by  the 
plaintlCT  of  the  specific  property,  or  a  waiver 
of  such  tender;  and  the  property  must  be  free 
from  Incumbrance,  and  In  aucli  condition  as 
that  the  Judgment  of  the  court  will  have  tbe 
effect  of  establishing  the  defendant's  title  and 
right  of  possession  thereto.  The  undisputed 
testimony  coming  from  both  sides  shows  that 
appellee  Is  not  entitled  to  maintain  this  ac- 
tion, and  for  this  reason  the  Judgment  wUl  be 
reversed,  and  here  rendered.  Whether  or 
not  it  has  a  right  of  action  for  damages,  is  a 
question  we  are  not  called  upon  to  decide,  as 
the  suit  was  brought  for  tbe  contract  price  of 
the  property,  and  not  for  damages.  The  Judg- 
ment of  the  county  court  will  ^  set  aside, 
and  Judgment  here  rendered  for  appellant. 
Reversed  and  rendered. 


TEXAS  ft  P.  HT.  00.  T.  RICHMOND  et  at 
(Court  of  ClvU  AppMls  of  Texas.   Feb.  18, 
1901.) 

CARRIERS-l^BOUOENCE  —  COMMON-LAW  LIA- 
BIUTY— SHIPPING  RBCBIPTS— CON- 
DI TION  S— STATUTES. 
1.  PlaintifiB  delivered  a  car  load  of  cotton  to- 
defendant  for  transportation.  The  cotton  warn 
in  good  condition,  placed  in  a  tight  car,  and  the 
doors  cieated  and  sealed.  Seven  days  after, 
the  cotton  burned  in  the  car.  Defendant  show- 
ed by  each  conductor  and  engineer  who  had 
hauled  the  car  that  all  engines  were  in  good 
condition,  provided  with  the  most  Improved 
spark  arresters,  carefully  managed,  and  seat- 
tered  no  sparks;  that  thws  were  no  cracks  or 
breaks  visible  In  the  car^  and  that  the  car 
was  not  exposed  to  fire  while  on  his  run.  Beld. 
that  a  charge  that  plaintiffs  were  entitled  to  re- 
cover was  proper,  nnce,  there  being  no  evidence 
aa  to  how  tbe  fire  started,  the  hnrden  waa  on 
the  defendant  to  show  that  It  was  not  the  re- 
sult of  its  nef^ligence,  and  proof  that  it  was  not 
negligent  while  tbe  car  was  on  moving  trains 
was  not  snfiiclent  when  it  appeared  tnat  for 
much  of  the  time  the  car  was  not  on  moving 
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trains,  and  there  was  no  evidence  as  to  the  con- 
ditions surrounding  It  at  such  times. 

2.  Plaintiffs  delivered  cotton  to  defendant  in 
Texas  for  transportation  to  Rhode  Island,  and 
received  a  Bhipping  receipt  ctrntsining  the  coQ' 
dition  that  neither  defendant  "nor  any  con- 
necting carrier  handling  said  cotton  shall  b* 
liable  to  damage  to  or  for  destruction  of  said 
cotton  fire,  nor  for  any  Iobb  thereof  or 
damage  thereto  hj  causes  beyond  its  control." 
Seven  days  after,  the  cotton,  while  atlll  In  de- 
fendant's possession,  was  destroyed  by  fire; 
there  being  no  explanation  how  the  fire  start- 
ed. Seld,  that  defendant  was  liable  as  a  car- 
rier at  common  law,  even  though  the  contract 
was  interstate  in  character,  since,  by  the  stat- 
ate  of  Texas,  where  the  contract  was  made, 
carriers  were  forbidden  to  limit  th«r  common- 
law  Iiabilit7,  and  especially  as,  in  the  absence 
of  evidence  as  to  the  law  of  Rhode  Island, 
where  the  contract  was  to  be  performed,  the 
law  there  would  be  presumed  to  be  the  same. 

Appeal  from  district  court,  Dallas  county ; 
Richard  Morgan,  Judge. 

Action  by  Richmond  &  Tiffany  against  the 
Texas  &  Padflc  Railway  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Pnldtts,  Gilbert  A  Ball  and  T.  J.  Freeman, 
for  mpelliurt,  Cifte  &  Coke,  Cor  aHtdleea. 

JAMES,  O.  J.  This  action  waa  for  dam- 
ages for  cotton  CMieunied  by  fire  near  Da- 
tIb,  La.,  while  in  the  carrier's  hands  undor 
a  cmtract  for  transportation  from  Detroit, 
Tex.,  to  Darlington,  R.  I.,  said  shipment  to 
be  via  New  Orleans,  lA.,  and  the  Cromwell 
Line.  The  erldence  introduced  by  defendant 
was  to  the  effect  that  the  cotton  was  com- 
pressed at  ClaifcsTllle,  and  waa  In  good  order 
when  idaced  in  the  box  car  there;  that  the 
doora  of  this  car  were  sealed  up  and  deated; 
that  It  left  the  comiwess  under  the  compress 
seal,  which  waa  "A.  61.  (Com.)"  The  con- 
dnctw  who  had  charge  of  the  cottMi  from 
(aaikarllle  to  Texarbana  testified  that  the 
doors  of  the  car  were  closed,  deated,  and 
sealed,  and  seeur^  fastened,  and  that  it  was 
not  In  any  way  exposed  to  fire  while  In  his 
pooBCDslon.  The  same,  in  substance,  was 
teatiflei^  to  by  defendants  conductors,  viz. 
J.  R.  Stroek,  who  handled  the  cottiHi  from 
Texarkana  to  Marshall  on  December  12, 
1807;  W.  V.  Brown,  conductor  from  Mar- 
shall. Tex.,  to  Boyce,  Ia.,  December  14, 1897; 
and  W.  D.  Barksdale,  the  conductor  from 
Boyce  to  Davis,  Ul,  Id  whose  possession  the 
ear  was  when  discovered  to  be  on  Are  on  De- 
cember 10th.  The  cotton  left  darksvllle  on 
DeoNnber  9th,  making  seren  days  out  before 
the  cotton  was  observed  to  be  on  flre.  The 
testimony  of  Barksdale  was  that  the  fire  was 
first  noticed  from  smoke  coming  through  the 
top  of  the  car  at  a  point  about  a  mile  and  a 
half  east  of  DaTis,  whldi  waa  about  19  miles 
this  side  of  New  Orleans  and  180  miles  from 
Boyce;  that  there  were  no  breaks  or  cra(^ 
Tisible  in  the  car;  that  It  was  cleated  and 
sealed  by  seals  "A.  61.  (Com.)";  and  that 
thwe  were  no  alterations  In  the  seals  during 
the  time  he  had  the  car.  There  were  40 
can  on  this  train,  and  this  car  was  the 


thirty-second  from  the  engine.  Strock  testi- 
fied that  on  his  train  from  Clarksvllle  to  Tex- 
arkana  the  oar  was  the  tenth  from  the  en- 
gine, and  that  the  cetton  was  not  exposed  to 
flre  in  any  way  while  on  his  mo,  and  that 
flre  could  not  have  reached  the  cotton  In  the 
car,  as  It  was  sealed  and  cleated.  The  other 
conductors  testified  substantially  the  same, 
and  testified  to  the  carefulnraa  and  compe- 
tency of  their  re^iectiTe  engineers.  Van 
Neas,  the  en^neer  on  Barksdale's  train,  testi- 
fied as  to  his  engine  and  q>ark  arrester,  etc., 
being  perfect  api^lances,  and  that  the  engine 
threw  no  sparks;  and  this  was  also,  in  ef< 
feet,  the  testimony  of  the  other  engineers 
handling  the  cotton  after  it  left  darksvllle, 
and  eadi  testified  that  nothing  happened  to 
the  cotton  while  <hi  his  train.  That  the  sev- 
eral engines  that  had  beai  used  on  the  tr^ 
were  in  good  condition  as  to  i^ifiliances  fbr 
arresting  sparks  was  testified  to,  as  were  all 
engines  of  defendant  in  use  between  Clarks- 
vllle and  Texarkana  and  Texarkana  and 
Marshall,  Tex.,  and  Marshall  and  Boyce,  La. 
The  court  directed  the  jury  to  return  a  ver^ 
diet  for  plaintiff  for  the  amount  which  the 
parties  had  agreed  should  be  found  if  defend- 
ant was  liable.  The  charge  gives  us  the  ben- 
eAt  of  the  Judge's  view  of  the  law  of  the 
case.  He  told  the  Jury.  In  substance,  that  by 
the  uncontroTerted  evidence  all  the  facts 
wwe  shown  whI<A  were  necessary  to  entitle 
plaintiffs  to  recover,  unless  the  flre  was  not 
caused  by  defendant's  negligence;  that  the 
burden  of  proof  was  tm  defendant  to  show 
this;  that  there  was  no  proof  as  to  what 
caused  the  fire;  and  that,  while  defendant 
may  have  exercised  due  care  In  the  partlcu- 
.  Ian  in  respect  to  which  Its  testimony  relates, 
it  is  ImpossIUe  to  say  that  defendant  has 
shown  that  the  flre  was  not  occasioned  by  Its 
negligence,  when  there  Is  no  proof  aa  to  what 
did  cause  the  flre.  "Therefore  you  are  In- 
structed to  return  a  verdict  for  plaintiffs.** 
In  order  to  propCTly  understand  these  viewa 
of  the  Judge,  we  should  have  stated  that  the 
omtract  sdpnlated  "that  neither  the  Texas 
Sc  Paclflc  Railway  Comi>any  nor  any  connect- 
ing carrier  handling  said  cotton  shall  be  lla- 
Ue  to  damagM  to  or  tot  destruction  of  said 
cotton  by  flre,  •  *  •  um-  fbr  any  loss 
thereof  or  damage  thereto  by  causes  beyond 
Its  contn^.**  The  chaj^  was  evidently 
framed  upon  the  theory  that,  this  being  an 
interstate  shipment,  the  common-law  liabil- 
ity might  be  restricted  in  m<3x  matter,  ex- 
c^  as  to  defendant's  own  negligence.  Un- 
der the  decisions  In  this  state  (Ryan  t.  Rail- 
way Co.,  66  Tex.  13,  and  Missouri  Pae.  Ry. 
Oo.  T,  Caiina  Mfg.  Oo.,  79  Tci.  27,  14  S.  W. 
786)  the  court  did  not  err  in  the  views  ex- 
pressed in  the  charge,  nor  fn  directing  the 
verdict.  The  presumption  of  negligence 
arose  from  the  fact  that  the  cotton  was  con- 
sumed while  In  tfae  carrier's  custody,  and 
proof  tljat  nothing  happened  nor  could  have 
happened  to  communicate  flre  to  this  cott<» 
while  <m  moving  trains  waa  not  auflBcient  tc 
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rebut  thla  presamptlon.  Tbe  cotton  was 
about  Beren  days  reaching  DarlB,  La.,  from 
OlarksTlUe,  Tex.,  and  the  eTldence  indicates 
that  for  swne  of  the  time,  and  perhaps  mudh 
of  the  time,  the  cotton  was  not  w  movlns 
trains,  and  vbat  conditions  surrounded  It  at 
such  time  and  place  is  not  made  known  by 
the  evidence.  We  are  Inclined  to  think  that 
this  contract,  although  Interstate  In  its  char> 
acter,  was  aubject  to  the  statute  of  this  state 
forbidding  carriers  to  limit  their  common- 
law  liability.  The  contract  was  made  in 
Texas,  and  performable  In  Rhode  Island. 
There  Is  no  proof  of  the  low  of  Rhode  Island 
on  this  subject,  and  the  presumption  would 
be  that  the  law  there  is  the  same  as  here. 
Since  the  decision  of  the  supreme  court  of 
the  United  States  in  Railway  Ca  t.  Solan, 
168  V.  S.  133.  18  Sup.  Ct.  289,  42  L.  Ed.  688, 
we  regard  the  cases  of  Railway  Co.  v.  Sher- 
wood, 64  Tex.  125,  10  8.  W.  4fi6.  17  L.  R. 
643,  and  Hotiston  Direct  Nav.  Co.  t.  Insur- 
ance Co.  of  North  America,  89  Tex.  1,  32 
B.  W.  680.  80  U  B.  A.  TUS,  as  of  vefy  doubt- 
ful correctness  In  holding  that  the  statute 
just  referred  to  has  no  effect  upcm  a  contract 
of  Interstate  riilpment  Armstrong  t.  Rail* 
way  Oo.  (Tex.  Olv.  Appi)  29  S.  W.  1117;  Id., 
92  Tex.  117.  4fl  S.  W.  83;  Railroad  Co.  v. 
Ware  (recently  decided  by  this  court)  60  & 
W.  843.  We  think  defendant  was  liable  as 
at  common  law,  without  regard  to  the  excep- 
tion In  this  contract.  There  can  be  no  qnea- 
tton  that  the  evidence  in  this  case  showed 
no  defmse  aoco^ng  to  the  mles  of  Hie  com- 
mon law  ^lleable  to  carriers.  On  either 
tlieory  of  the  law  concMnlng  the  ettect  of 
oar  Btetnte  upon  nich  otmtraet  defendant, 
under  the  efvldence  here.  It  llatda^  Afirmed. 


OOLBOCAN  T.  rLOBBT. 
<Obiirt  of  QtU  Appeals  ot  T«tai.   Feb.  2, 
1901.) 

BSTATB8-C0NVSYANC&S— ADVBR3B  POSSSiS- 
SION. 

1.  Hie  owner  of  a  tract  of  land  convered  the 
east  half  thereof  to  a  grantee,  descrlDed  b/ 
name,  and  also  as  "executor"  of  one  deceased. 
Part  of  the  probate  records  was  burned,  bnt 
the  records  saved  showed  the  appointment  of 
snch  grantee  as  executor  of  the  will  of  such 
deceased;  that  he  was  directed  to  sell  the  land 
described  in  such  deed  as  the  property  of  the 
estate:  that  he  reported  the  sale  Uiereof,  and 
the  sale  was  confirmed  by  the  court.  The  name 
of  the  purchaser  did  not  appear  In  the  rec* 
ords.  Shortly  thsreafter  a  person  w«it  into 
possesion  of  die  land  and  bolit  thereon,  and  he 
and  his  grantees  thereafter  clamed  to  own  it 
After  such  probate  sale,  neither  such  executor 
nor  his  h^rs  paid  any  taxes  on  the  land,  or 
made  any  claim  thereto  for  more  than  40  years, 
when  such  heirs  executed  a  deed  to  pluntiS. 
Held,  that  it  should  be  presumed  that  the  con- 
veyance to  such  executor  was  for  the  benefit 
of  the  estate,  and  that  pui'!«uant  to  the  probate 
sale  he  conveyed  the  preoiises  to  the  one  who 
thereafter  went  into  possetision,  and  hence  thst 
his  heirs  had  no  title  or  interest  to  convey  by 
their  deed  to  plaintiff. 

2.  More  than  20  years  before  the  commence- 
ment of  an  action  of  trespass  to  try  title  do* 


Cendant  purchased  and  received  a  deed  cover- 
ing the  lapds  in  coDtrovwsy.  and  other  lands 
adjoining,  from  one  who,  14  years  before,  re- 
ceived a  deed  thereof  from  one  who  occupied  a 
portion,  and  claimed  to  own  the  tract  included 
in  the  deed  to  plaintiff.  Plaintiff  occupied  the 
portion  of  the  tract  occupied  by  his  grantor  and 
the  preceding  grantor,  paid  toe  taxes  oa,  and 
claimed  to  own,  the  wtiole  tract,  and  occasional- 
ly cut  wood  and  posts  from  the  land  In  ques- 
tion, field,  that  though  defendant's  possession 
of  the  land  in  controversy,  ooDsidered  alone, 
was  not  sufficient  to  support  a  claim  under  the 
statute  of  limitations,  having  gone  into  actual 
possession  of  the  adjoining  land  under  a  deed 
covering  the  whole,  snch  possessl<m  should  be 
deemed  to  extend  to  all  the  tract  covered  by  the 
deed,  and  was  sufficient  to  give  defendant  title. 

Appeal  from  district  court.  Rusk  county; 
W.  J.  Graham,  Judge. 

ActlcHU  by  X  W.  Coleman  against  J.  W. 
Florey.  From  a  Judgment  fttr  defendant. 
plaintiGF  appeals.  Affirmed. 

John  B.  Arnold,  for  appellant.  Tomer  & 
Hendricks  and  W.  G.  Buford,  for  appellee. 

OARBBTT.  C.  J.  This  was  an  action  of 
trespass  to  try  title  brought  W  the  appel- 
lant ^mburt  ttae  ai^llee  for  the  recovery  of 
66^  aicres  of  land,  a  part  of  the  Reddldt  Ai^ 
rant  survey  of  226^  acrei,  sltnated  In  Bosk 
county.  The  dtfendant  pleaded  not  guilty 
and  title-by  limitation.  A  trial  waa  bad  be- 
f<M«  the  court  wlthont  a  jury,  and  resulted 
in  a  verdict  and  Judgment  in  favor  of  tbe 
defendant  Tbe  land  was  patoited  to  Bed- 
dick  Arrant  as  asal^lhee  of  George  A.  Sims, 
on  December  16,  1861  The  anrvey  was  a 
parallelogram,  wboee  tides  ran  north  and 
soatb  and  east  and  west  Before  tbe  tssu- 
snoe  <tf  the  pa^t,  by  a  btmd  for  title  dated 
Angnst  20^  1864,  Arrant  contracted  all  of  said 
surrey,  except  100  acres  off  tte  east  end,  to 
Thomas  FowelL  On  Uareh  16,  1060^  Arrant 
conveyed  to  J.  H.  Orlffls.  encntor  ot  Daniel 
Rows,  deceased^  by  metes  and  bounds.  113% 
acres  off  the  east  end  of  tbe  survey.  The 
deed,  as  fSr  as  pertinent  is  aa  fdUows:  "For 
a  consideration  of  three  hundred  dollars  to 
me  paid  by  James  H.  6rlfll%  szecutor  of  Dan- 
iel Rowe,  deceased,  of  0ie  omnty  oft  Smith 
and  state  of  Texas,  have  ba^alned,  sold,  and 
released  •  •  •  unto  said  James  H.  Grif- 
fls,  Exc.  etc.,  a  piece  or  parcel  of  land  situ- 
ated; *  *  *  to  have  and  to  bold  said 
piece  or  tract  of  hud  above  mentioned,  to- 
gether Willi  all  and  Angular  tbe  rights  h«e- 
ditaments  belonging  to  or  incident  to  tbe  same, 
tmto  the  said  James  H.  Grlffls.  Bix&,  etc.,  his 
heirs  and  assigns,  fwever."  tn  condudes 
with  a  general  irarranty  of  ttfle  to  "James 
H.  Griffls,  EIxc.,  etc.,  his  h^rs  and  astigns." 
Powell  afterwards  released  to  Grifila  IS^ 
acres.  Plaintiff  clatans  under  deeds  executed 
by  tbe  heirs  ot  Gilflls  In  December,  1898. 
and  Pebmary,  1890,  cwveylng  to  him  tibe 
norlb  half  of  said  118%  acres,  wblcta  la  tin 
land  In  craitroversy.  Joslah  darter  and  wife, 
by  their  deed  dated  October  S.  1868.  oonveyed 
to  W.  W.  Hearst  tiw  southeast  comer  of  tbe 
81ms  (B.  Arrant)  survey,  being  ttie  south  baU 
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of  tbe  land  deeded  by  Arrant  to  Orlffls. 
Tills  deed  was  flled  for  record  October  21, 
1878.  On  S^tember  6,  1800,  Thomas  Powell 
conveyed  to  William  T.  McAfee  two  tracts  of 
land,  one  of  120  acrea  off  the  Heater  surrey, 
and  tbe  other  of  113%  acres  of  land  off  the 
west  end  of  the  Sims  surrey;  and  on  Norem- 
ber  18,  1863,  William  T.  McAfee  executed  a 
deed  to  Charlotte  Robinson,  conveying  the  120 
acres  above  mentioned,  and  purporting  to 
convey  170%  acres,  the  western  portion  of 
said  surv^  of  226%  acres,  "and  lying  north 
of  the  tract  above  described,"  to  wit  the  120 
acres  of  the  Hester  surrey  which  lay  contig- 
nons  to,  and  immediately  south  of,  the  west 
half  of  the  Sims  surrey.  The  N.  B.  %,  the 
land  in  controversy,  would  make  the  exact 
complement  of  acreage  called  for,  but  it  lies 
northeast  of  the  120  acres  In  the  Hester  sur- 
rey. J.  S.  Robinson  and  others  conreyed  the 
land  to  the  defendant  0.  W.  Florey,  by  deed 
dated  December  18,  1877,  describing  It  as 
above.  Under  tbe  conveyance  to  him  from 
the  Robinsons,  the  defendant  has  always  as- 
serted title  to  the  land  lo  controversy.  He 
claimed  all  the  land  In  the  Sims  survey  ex- 
cept the  southeast  quarter  sold  to  Hearst  by 
Carter,  and  has  been  In  actual  possession  of 
the  west  half  of  tbe  survey  ever  since  the 
conveyance  to  him,  cultivating  the  same,  as 
were  his  predecessors  In  title,  for  many  years. 
As  to  the  N.  B.  %.  the  defendant  has  paid 
all  taxes  thereon,  and  claimed  the  same  as 
his  property.  He  has  taken  fence  posts  and 
firewood  therefrom,  and  for  about  four  years 
one  Florence,  as  his  tenant  had  a  calf  pen 
thereon.  Inclosing  four  or  five  acres  thereof. 
Defendant's  daim  to  the  land  was  notorious 
in  the  nelghbOThood,  and  before  his  purchase 
from  the  heirs  of  Griffls  the  plaintiff  had 
tried  to  buy  It  from  blm.  Griffis  never  re- 
sided on  the  land  or  had  possession  thereof. 
He  came  to  Texas  In  1852,  and  lived  three  or 
four  miles  from  the  land  in  controversy  for 
abont  fonr  years,  or  possibly  till  1860,  when 
he  left  the  country,  and  moved  to  northwest 
Texas,  and  died  in  Wise  county  about  twenty 
years  later.  The  wife  of  J.  H.  Grlffls  was 
the  daughter  of  Daniel  Rowe.  The  deed  from 
Arrant  to  Grlffls  remained  In  tbe  possession 
of  Griffis  until  his  death,  and  afterwards  In 
the  possesalon  ot  one  of  bfs  sons  until  the 
conveyance  to  Coleman,  when  It  was  deliv- 
ered to  him.  Neither  Grlffls  nor  any  of  his 
heirs  were  erw  known  to  assert  any  title  to 
the  land  In  controrersy,  and  they  never  had 
any  possession  thereof  or  paid  any  taxes 
thereon. 

The  estate  of  Daniel  Rowe,  deceased,  was 
administered  In  the  probate  court  of  Rnsk 
county.  A  portion  of  the  records  of  Rusk 
county  were  destrt^ed  by  the  burning  of  the 
court  house  In  March,  187&  As  shown  by 
such  records  as  were  saved,  there  was  an  or- 
der discharging  a  former  administrator  en- 
tered December  27,  1862,  and  J.  H.  Grlffls 
was  «i9olnted  executor  on  the  same  day. 
Tbe  mlnntea  of  the  court  show  that  an  order 


was  made  in  the  Daniel  Rowe  estate  on  the 
1st  day  of  the  November  term,  1854,  upon  the 
petition  of  the  administrator,  directing  him 
to  sell  113%  acres  of  land,  the  east  half  of 
the  George  A.  Sims  survey,  and  that  It  be 
sold  on  the  first  Tuesday  In  January,  1855,  at 
the  conrt-bouse  door  In  the  town  of  Hender- 
son, on  a  credit  of  12  months.  And,  further, 
that  at  the  February  term  of  the  court  the 
administrator  of  said  estate  came  and  filed 
his  report  of  the  sale  of  the  land  belonging  to 
said  estate,  which  being  considered  by  the 
court  it  was  ordered  that  the  same  be  re- 
ceived and  recorded,  and  that  the  sale  be  In 
all  things  confirmed.  The  name  of  the  piuv 
chaser  does  not  appear.  It  appears  from  the 
records  of  estates  that  at  the  December  term, 
1809,  publication  was  ordered  to  be  made  of 
a  report  for  final  settlement  Tlie  report  was 
swtH-n  to  and  subscribed  by  J.  H.  Grlffls  on 
December  27,  1869,  before  tbe  clerk  of  tbe 
county  conrt  of  Rusk  county,  and  In  the  Jurat 
Grlffls  Is  described  as  the  executor  of  the  will 
of  Daniel  Rowe,  deceased.  An  order  of  final 
settlement  and  discharge  of  J.  H.  Griffis,  ex- 
ecutor of  tbe  estate  of  Daniel  Rowe,  de- 
ceased, was  entered  January  80,  1800.  The 
original  papers  In  the  estate  could  not  be 
fotmd.  Josiah  Carter  and  William  Carter 
appear  from  the  evidence  to  have  asserted 
some  claim  to  the  east  half  of  the  81ms  sur- 
rey. William  Carter  tnillt  a  house—a  black- 
smith shop— on  the  land  In  controrersy  in 
1^7  or  1858,  and  Josiah  Carter  mored  onto 
the  south  half  of  the  113%-acre  tract  as  found 
by  the  trial  court  and  shown  by  the  testi- 
mony of  Woodward.  Josiah  Garter  sold  to 
Hearst  as  above  stated.  Both  of  the  Ort- 
ters  left  the  country  in  1800  or  1861. 

We  are  of  the  opinion  that  the  conclusion 
of  the  court  below  that  the  land  belonged  to 
tbe  estate  of  Daniel  Rowe,  and  was  scdd  by 
order  of  tbe  court  during  the  administration 
of  that  estate  to  William  or  Josiah  Carter,  or 
both.  Is  supported  by  the  evld«ice,  and  it 
will  not  be  disturbed.  While  the  deed  from 
Arrant  to  Grlffls,  nnsupported  by  any  other 
facts,  was  not  sufficient  to  show  that  the 
eaultable  title  to  the  land  belonged  to  the 
estate  of  Danld  Rowe,  there  were  other  facts 
sufficient  to  show  that  the  land  belonged  to 
that  estate.  Griffis,  as  executor  or  admin- 
istrator, as  the  case  may  have  been,  dealt 
with  the  land  as  tbe  property  of  the  estate, 
and  procured  the  sale  thereof  as  such.  He 
lived  in  the  neighborhood  of  the  land  for 
several  years  after  the  sale,  and  never  paid 
any  taxes  tbareon,  and  was  never  known  to 
make  any  claim  thereto.  It  will  be  presumed 
that  the  land  belonged  to  the  estate  of  Rowe. 
and  waa  aald.  While  tbe  possession  of  the 
Identical  land  In  controrersy  was  not  suffi- 
cient to  support  limitation,  it  Is  by  no  means 
certain  that  the  description  In  the  deed  to 
Florey  did  not  include  It  so  as  to  support  Um- 
Itatlcm  by  the  possession  of  the  west  half 
proper.  We  think,  however,  that  such  po* 
session  ai  the  Garters  had  and  exercised  ^ 
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sufilcicDt  to  found  ttxe  presumption  of  a  deed 
npoa  to  them,  and  the  airtisequent  possession' 
by  the  def»idant  under  hlB  deed  from  Bobtn- 
Bon.  and  from  McAfee  to  Bobbuon.  coutded 
with  bis  notoiiouB  dalm  tor  many  years,  and 
the  absence  ot  any  claim  or  tbe  payment  of 
taxes  by  the  Carters  or  OrUDs,  would  also  be 
sufficient  to  presume  a  conveysnce  to  hbn  by 
the  Carters,  If  that  were  necessary. 

There  are  sevml  assignments  of  error 
queBtl<mlng  tie  findings  of  the  trial  court 
upon  issues  of  fad^  but  we  find  all  of  such 
findings  supported  by  the  evldeuce,  and  wlU 
not  disturb  them.  The  testimony  of  Minor 
and  Gray  as  to  the  statement  made  to  them 
by  Hearst  In  187S.  that  Grlffls  owned  the 
land  In  controversy,  was  properly  reject»l. 
There  Is  no  principle  ctf  law  upon  which  It 
shoold  have  been  received.  It  was  not  a  dec- 
laration against  Interest,  and  was  pure  hear^ 
say.  The  Judgment  of  the  court  below  will 
be  affirmed.  Affirmed. 

On  Motion  for  Rehearing. 

(March  19,  1901.) 

Appellant  has  requested  this  court  In  case 
hie  motloa  for  a  rehearing  should  be  overrul- 
ed to  give  him  "such  a  revision  of  the  find- 
ings of  facts  as  will  show  the  contents  ot 
the  various  deeds,  and  how  the  title  passed 
from  one  owner  to  another,  with  a  clear  and 
separate  statement  of  Its  conclusions  of  law 
on  each  Item  raised  by  us  In  our  assignment 
of  errors  and  motion  for  rehearing."  This 
request  does  not  point  out  any  finding  of  fact 
that  has  not  already  been  made.  The  con- 
clusions heretofore  filed  by  the  court  are 
deemed  sufficiently  full  to  present  the  ques- 
tions that  were  raised,  and,  In  the  absence 
of  a  more  apecifie  request  for  findings,  we 
cannot  undertake  to  revise  our  c<mclu8lons 
at  length.  It  Is  not  deemed  necessary  to  set 
out  the  contents  of  the  several  deeds  that 
were  Introduced  in  evidence,  but  we  state 
more  fully  the  facts  showing  the  situation 
of  the  land,  and  quote  the  exact  descriptive 
language  of  the  deeds  under  which  the  ap- 
pellee claimed.  The  Sims  survey  Is  800  by 
1,600  varas.  Its  longest  sides  run  east  and 
west  It  was  known  also  as  ihe  pre-emp- 
tion survey  of  Thomas  Powell.  Just  south 
of  the  Sims  survey  lies  the  Daniel  Hester 
320-acre  survey,  but  its  most  western  cwner 
is  300  varas  east  of  the  most  western  comer 
of  the  Sims  survey.  Powell  resided  on  the 
west  part  of  the  Sims  survey.  He  conveyed 
to  McAfee,  September  6,  1860,  120  acres  alt 
the  west  side  of  the  Hester  survey;  "also  one 
hundred  and  thirteen  and  one-fourth  acres 
of  land  being  and  lying  on  the  pre-emption 
survey  of  Thomas  Powell,  in  the  county  of 
Rusk,  it  being  taken  from  the  west  end  of 
said  survey."  The  deed  from  McAfee  to 
Charlotte  RoMnson  was  dated  November  18, 
1868.  and  conveyed  the  ISO  acres  above  men- 
tioned; "also  one  hundred  and  seventy  and 
one-fourth  acres,  being  the  western  portion 


of  the  pre-emption  mrrtj  ct  Thomas  Powell 
of  two  hundred  and  twenty-six  and  one-bnlf 
acres,  and  Ijing  north  of  the  tract  above  de- 
scribed." J.  S.  Robinson  and  others  craiTey- 
ed  to  J.  W.  Florey,  on  December  18,  U7T,  tHe 
120  acres  above  mentioned;  *^lso  one  bnn- 
dred  and  seventy  and  one-fourth  acres,  be- 
ing the  western  portion  of  tlie  pre-emptloii 
survey  ot  Thomas  Powell  of  two  hundred 
twen^-slx  ami  one-half  acres,  and  lyli^ 
north  of  the  tract  above  described."  Briefly 
stated,  the  title  was  v^ed  In  Reddlck  Ar- 
rant as  the  asrignee  of  George  A.  Sims  by 
patent  from  the  state;  It  was  conveyed  by 
Arrant  to  the  estate  of  Daniel  Bowe;  the 
land  was  sold  by  order  of  the  probate  court 
as  the  property  of  the  estate  of  Daniel  Rowe. 
and  William  or  Josbh  darter,  or  both,  be- 
came the  purchaser  or  purchasers  thereof: 
McAfee  claimed  the  land,  and  sold  It  as  bis 
own  to  Charlotte  Robinson;  J.  8.  RobiusoD 
and  otben  claimed  the  land,  and  sold  it  to 
the  defendant;  the  connection  between  J.  S. 
Robinson  and  others  and  Charlotte  Robinson. 
If  any.  Is  not  shown  by  the  record. 

It  is  not  necessary  to  pass  upon  the  appel- 
lant's assignments  of  error  in  detail,  if  we 
are  correct  In  our  conclusions  that  the  evi- 
dence shows  that  the  land  In  controversy  be- 
longed  to  the  estate  of  Daniel  Ron-e,  deceas- 
ed, and  that  It  was  sold  as  the  property  ttt 
his  estate,  and  conveyed  by  Grlffls,  as  his 
administrator,  to  either  Joslah  or  WUIlam 
Carter.  The  existence  of  such  conveyance  Is 
shown  by  circumstantial  evidence.  While 
the  facts  Indicate  that  the  appellee  may  de- 
rive his  claim  through  one  of  the  Carters  as 
his  predecessor  In  title,  still  we  do  not  think 
It  necessary  that  such  should  be  the  case  Id 
order  to  sustain  his  title,  since  it  appears, 
as  we  think,  that  the  heirs  of  Griffls  had  no 
title  when  they  made  their  deed  to  the  ap- 
pellant 

Upon  the  question  of  limitation,  we  stated 
broadly  that  we  found  all  of  the  findings  of 
fact  found  by  the  court  below  sustained  by 
the  evidence.  Several  of  the  assignments  ot 
error  attacked  findings  of  the  court  support- 
ing title  by  limitation.  We  now  expressly 
conclude  that  the  deed  of  J.  S.  Robinami  and 
others  to  the  appellant  should  be  construed 
as  including  the  land  in  controversy  in  the 
description  of  the  land  sought  to  be  convey- 
ed. While  this  construction  would  make  a 
part  of  the  land  reach  the  eastern  boundary 
of  the  Sims  survey,  yet  the  greater  part  of 
It  would  be  the  western  portion  of  the  sur- 
vey; and  all  the  facts  taken  into  considera- 
tion such  as  the  conveyance  from  Powell  for 
the  west  lialf,  furnishing  descriptive  lan- 
guage for  the  succeeding  deeds;  the  greater 
part  of  the  land  being  all  of  the  western  por- 
tion; that  even  the  west  half  did  not  Ue  due 
north  of  the  120  acres,  but  extended  300 
varas  to  the  west  of  It;  that  Carter  bad 
previouriy  conveyed  to  Hearst  the  9.  "Ei.  ^, 
and  that  the  remainder  of  the  tract  was  ex- 
actly 170^  acres;  and  that  appellant  bad 
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claimed  the  land  under  the  deed  for  more 
than  20  year8,~we  think  the  quantity  stated 
In  the  deed  becomes  controlling,  as  descrip- 
tive of  the  land  conveyed.  The  evidence 
showed  such  possession  of  the  west  half  as 
would  confer  title  by  limitation  of  10  years, 
and,  as  we  are  of  the  opinion  that  the  de^ 
conveyed  tlie  land  In  controversy  also,  the 
possession  extended  to  it  by  construction,  and 
perfected  title  in  the  appellee  by  limitation. 
The  motion  for  a  rehearing  will  be  overruled. 
Overruled. 


CORDRAT  et  al.  v.  NEUHAU8  et  al.» 

(Court  of  GvU  Appeals  of  Texas.   Feb.  1, 
1001.) 

JUDQUSNT—TAX  UBN— FORECU>SURB  —  COL.- 
LATERAL  ATTACK  —  VALIDITY  —  EXECUTION 
SALS— PUROHASB  BY  JUDGMENT  CREDITOR— 
BUBSKQUBNT  PURCHASER  —  REVE1RSA1-— EF- 
FECT—JUDGMENT  BY  CONFESSION— ATTOR- 
NEY'S AUTHORITY— ESTOPPEL. 

1.  CoDst  1S69,  art  12.  Sf  20,  21,  provide  that 
taxes  on  land  shall  be  a  hen  thereon,  but  that 
oo  land  shall  be  sold  for  taxes,  except  under  de- 
cree of  court.  Galveston  Oity  Oharter  1871, 
tit.  6.  art  14,  provides  that  no  Esles  of  land 
for  taxes  shall  be  made,  except  under  decree  of 
the  Galveston  district  court,  aud  that  the  cit^ 
coaacil  may  provide  by  ordinance  for  the  insti- 
tution and  reflation  of  suits  to  enforce  the 
Iten  of  unpaid  taxes,  except  that  do  sale  shall 
be  made  till  30  days'  notice  has  been  given  the 
owner,  which  notice  may  be  actual  or  by  adver- 
tisement for  60  days;  and  that  the  owner  may 
redeem  from  the  sale  at  any  time  within  2 
years,  after  which  time  the  purchaser  may  ap- 

?<lj  for  confirmation  of  the  sale.  Rev.  Ord. 
ialveston  1S71,  e.  39.  art.  1,  §  14,  provides 
that  the  city  may  foreclose  any  tax  lien  on  laud 
when  the  gross  amount  of  taxes  shall  be  9100 
or  more,  and  that  in  r^dering  judgment  sepa- 
rate parcels  shall  be  separately  condemned,  ex- 
cept in  case  of  lots. in  the  same  block.  Held, 
that  the  jurisdiction  of  the  GalvestMi  district 
court  to  foreclose  a  tax  lien  was  a  special  and 
limited  statutory  Jurisdiction,  and  hoice  a  Jndg- 
ment  foreclosing  a  tax  lien  was  subject  to  col- 
lateral attack. 

2.  Where  the  record  of  a  Judgment  of  the 
Galveston  district  court  forecloelDg  a  tax  lien 
showed  that  the  action  was  brought  to  fore- 
close tax  liens  amonnting  to  less  than  $100, 
tint  lots  in  more  than  one  block  were  cOn- 
demoed  and  sold  toother,  that  notice  of  sale 
was  given  by  advertising  for  22  days,  and  that 
no  confirmation  of  the  sale  was  ever  had,  the 
judgment  was  void,  and  no  title  passed  by  the 
sale  made  under  the  judgment 

3.  Where  a  Judgment  creditor  purchased  land 
of  the  debtor  at  the  execution  sale,  and  the 
land  was  afterwards  sold  on  execution  against 
such  judgment  creditor,  and  the  first  judgment 
was  thereafter  reversed  on  writ  of  error,  the 
title  of  the  second  purchaser  was  thereby  ex- 
tinguished. 

4.  Where  the  owner  of  land  authorized  her 
attorney  to  crafess  Ju^ment  for  a  ^veu 
■mount,  and  the  attoriuiy  confessed  judgment 
for  a  much  larger  amount  the  authority  of  the 
attorney  to  confees  being  incorporated  in  the 
Judgment,  the  landowner  was  not  estopped 
from  denying  the  vsiidity  of  an  execution  sale 
under  tlte  Judgment. 

fi^rror  from  district  court.  Galveston  conn- 
tj;  William  H.  Stewart  Judge. 

Action  b^  George  Gordray  and  others 
against  Cbaries  Neuhaus  and  oMwrt,  From 
*  Writ  et  MTor  denlsd  by  suprnns  court. 


a  Judgment  in  favor  of  defendant!,  plalDtlffB 
bring  error.  Reversed. 

U  E.  Trezevaut  for  plalntftts  In  error. 
Kleberg  &  Neethe,  for  defendants  In  error. 

GARRETT,  C.  J.  This  action  was  brought 
by  the  plaintiffs  In  error  against  the  defend- 
ants in  error  for  the  removal  of  cloud  from 
the  title  of  plalntiCts  to  lot  No.  9,  block  21,  In 
the  city  of  Galveston,  and  for  partition  be- 
tween themselves.  It  was  averred  in  the  pe- 
tition that  the  defendants  were  asserting  a 
claim  of  ownership  and  title  to  the  lot  which 
waa  a  cloud  upon  the  title  of  plalntUts.  The 
defendants  pleaded  their  title  apeclaUy,  and 
plaintiffs  raised  the  questions  presented  on 
the  trial  and  in  this  court  by  demurrers  to  the 
answer  and  motion  for  a  new  triaL  The  de- 
murrers were  overruled  by  the  court  and,  up- 
on a  hearing  of  the  facts,  the  court  aitting 
without  a  Jury,  rendered  Judgment  In  favor 
of  the  defendants. 

Kate  Cordray  is  common  source  of  title, 
and  the  plaintiffs,  except  Jonas  Orosmayer, 
are  her  heirs,  and  claim  an  undivided  one  half 
of  the  lot.  Grosmayer  claims  the  other  half 
by  mesne  conveyances  from  her.  As  alleged 
Id  the  answer  and  shown  by  the  facts,  Kate 
Ck)rdray  was  the  wife  of  J.  T.  (or  Jtilius) 
Cordray.  The  lot  in  controversy  was  her  sep- 
arate property.  She  died  October  21,  1896. 
On  May  22,  1876.  the  city  of  Galveston 
brought  a  suit  in  the  district  court  of  Galves- 
ton county  (No,  8,903)  against  Mrs.  Kate 
Cordray  for  the  recovery  of  $16  and  interest 
alleged  to  have  been  levied  and  assessed  as 
city  taxes  for  the  year  1875  on  lots  8  and  9, 
block  21,  and  for  the  sum  of  $17  and  Interest, 
alleged  to  have  been  levied  and  assessed  as 
city  taxes  for  the  year  1875  on  lot  No.  S, 
block  612,  the  property  of  Mrs.  Kate  Cordray. 
Mrs.  Cordray's  husband  was  not  made  a  party 
to  the  suit  On  Jtily  19, 1S76,  a  Judgment  was 
rendered  in  said  suit  in  favor  of  the  city  of  Gal- 
veston against  Mrs.  Cordray  for  the  gross  sum 
of  986.46,  with  8  i)er  cent  interest,  which 
was  adjudged  to  be  a  lien  upon  lots  S  and  9, 
block  21,  and  lot  9,  block  612;  and  the  same 
were  ordered  to  be  sold  as  und«*  execution  for 
said  sum,  with  Intetest  and  costs  of  suit  On 
the  6th  day  of  June.  1877.  an  order  of  sale 
was  issued  on  said  Judgment  by  the  clerk  of 
the  district  court  of  Galveston  county,  di- 
rected to  the  sheriff  of  said  county,  command- 
ing him  to  sell  said  property  as  under  execu- 
tion for  the  satisfaction  of  the  said  sum  of 
$30.46,  with  Interest  thereon  at  the  rate  of 
8  per  cent,  per  annum  from  July  19,  1876,  and 
the  sum  of  $9.45,  costs  of  aplt  and  the  further 
costs  of  executing  the  writ  The  sheriff  re- 
ceived the  writ  on  the  8th  day  of  Jane,  1877, 
and  on  the  12th  day  of  June.  1877.  advertised 
said  property  fer  sale  on  the  1st  Tuesday  (the 
8d  day)  of  July,  1877.  by  causing  an  adver- 
tisement thereof  to  be  pasted  up  In  three 
public  places  In  the  county  of  Galveston,  one 
of  which  waa  at  the  6oor  of  the  court  lfous> 
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of  said  couDty;  and  on  the  8d  day  <rf  July, 
1877  (being  the  1st  Tuesday  in  said  month), 
the  sheriff  sold  said  property  at  puhUc  vendue 
IQ  front  of  the  court-house  Aoor,  and  the  city 
of  GalTeston  having  bid  therefor  the  sum  ol 
$57.81,  a  sum  sufficient  to  satisfy  the  judg- 
ment, and  that  being  the  highest  and  best  bid 
for  the  same,  it  was  struck  off  and  sold  to  the 
city  of  Galveston  for  said  amount  The  writ 
was  returned  satisfied.  It  does  not  appear 
that  any  deed  was  ever  oecuted.  It  was 
shown  by  the  evidence  tliat  lot  0,  block  612, 
was  the  homestead  ot  the  defendant  Kate 
OordriV  and  her  husband.  J.  T.  Cordray.  On 
May  27,  1880,  the  city  of  Galveston  brought 
a  suit  in  the  district  court  of  Galveston  coun- 
ty (No.  10,201)  against  Kate  Cordray  and  her 
husband,  Julius  Oordray,  to  recover  the  sum 
of  $1,687.92,  as  the  amount  expended  by  the 
city  in  fUUng  lots  8  and  9.  block  21,  in  the 
city  ot  Galveslw,  alleged  to  be  the  property 
of  Mrs.  Kate  Cordray,  for  which  the  city 
claimed  a  lien  under  Its  charter  and  ordinan- 
ces. In  this  suit  a  Judgment  was  rends^ 
OD  AugOBt  IB.  1880,  in  favor  of  the  city  for 
the  sum  of  92,M&98,  with  fwedosure  of  lien 
upon  lot  9  in  Mock  21  by  confession  of  their 
attorney,  under  a  power  to  confess  Judg- 
ment for  the  amount  expended  by  the  city, 
with  a  decree  that  lot  9  only  should  be  sold. 
In  pursuance  of  said  Judgment  lot  9,  block  21, 
—the  pn^rty  In  controversy,— was  duly  sold 
on  October  U.  1880,  and  the  city  of  Galves- 
ton became  the  purchaser  thereof  for  the  sum 
of  $600.  and  the  sheriff  executed  to  the  dty 
a  deed  therefor.  On  January  13,  1882,  Hwty 
Sayles  recovered  judgment  against  the  city 
of  Galveston  in  the  district  court  ot  Galves- 
ton county  for  the  snm  ot  $2,937.86;  and  by 
virtue  of  an  execution  regnlariy  issued  upon 
said  Judgment  the  property  in  controversy 
was  levied  upon  and  sold  on  Starch  7,  18S2, 
and  aoe  Edward  Garratt  became  the  purchas- 
er thereof  tor  the  sum  of  $285,  and  a  deed 
was  executed  to  him  therefor  by  the  shertfl; 
and  from  Edward  Garratt  the  said  property 
passed  by  mesne  conveyances  to  the  defend- 
ants, whose  deed  from  one  J.  C.  Klracfaner 
is  dated  October  18,  1890,  and  Is  a  genonl 
warranty  deed  for  a  consideration  of  $2,000. 
The  resi>ectlve  purchasers  paid  full  value  for 
the  property  at  the  time  of  their  purchases. 
On  June  80,  1893,  Kate  Cwdray.  Joined  by 
her  husband,  sued  out  a  writ  of  error  from  the 
Judgment  rendered  against  her  in  cause  No. 
10.201;  and  on  April  16.  1894.  said  Judgment 
was  reversed  by  this  court,  and  the  cause 
remanded  to  the  district  court  of  Galveston 
county  for  another  trial.  26  8.  W.  245.  On 
July  6,  1899,  after  satd  cause  had  been  rein- 
stated on  the  docket  of  the  district  court  and 
continued  for  several  terms,  the  city  of  Gal- 
veston, by  Its  attorney,  dismissed  the  same, 
and  disclaimed  all  title  to  the  said  lot  9,  block 
21.  The  property  in  controverqr  Is,  and  al- 
ways has  been,  a  vacant  lot  and  has  not 
been  In  the  possessiwi  ot  any  persMi  othw 
than  Kate  Cordray  and  ber  husband  ontU 


February  10,  1897,  when  the  defradanta  took 
and  remained  In  possession  thereof  until  'lis- 
possessed  by  the  sheriff  of  Galveston  county 
by  virtue  of  a  writ  of  jmssesslon  issued  in 
cause  No.  10,201  upon  its  dismissal  by  the 
city.  -No  taxes  were  ever  paid  on  the  lot  No. 
9,  block  21,  by  Kate  Cordray,  or  any  one  tor 
her,  or  her  heirs,  after  the  rendition  of  the 
Judgment  In  favor  of  the  city  in  cause  No. 
10,201;  but  all  taxes  upon  said  lot  have  sub- 
sequently been  paid  thereon  by  the  aald  Gar- 
ratt and  those  holding  under  him,  the  defend- 
ants having  paid  aH  taxes  accruing  since  their 
purchase.  Neither  the  defendants  nor  any 
of  the  purchasers  of  said  pn^rty  under  said 
execution  sale  against  the  said  Kate  Cordray 
had  any  knowledge  that  said  Kate  Cordray, 
or  her  heirs  or  assigns,  were  dissatlsfled  with 
the  Judgment  In  said  cause  No.  10.201,  and 
were  without  any  personal  or  actual  knowl- 
edge at  the  time  of  their  respective  purchases 
or  at  any  time  that  Kate  Cordray  was  a  mar- 
ried woman,  or  that  she  Intended  to  ap- 
peal said  cause  by  writ  of  orror;  but  the  peti- 
tion and  Judgment  disclosed  the  fact  that  she 
was  a  married  woman,  and  the  authority  to 
confess  Judgment  for  only  the  amount  ex- 
pended was  set  out  In  the  Judgment. 

Upon  the  trial  below,  plaintiffs  put  hi  evi- 
dence an  ordinance  of  the  dty  of  Galveaton 
which  was  In  force  at  the  time  that  tax 
suit  No.  8,903  was  Instituted,  and.  bo  far 
as  It  is  relevant  or  pertinent  to  the  Issues 
in  this  case,  is  as  follows: 

"Section  14,  of  article  1,  of  chapter  3ft 
of  the  Revised  Ordinances  of  the  City  of 
Galveston  of  the  Year  1871. 

"Section  1.  That  in  all  cases  where  any 
tax  shall  be  or  may  hereafter  become  due 
upon  any  property  the  city  may  in  addition 
to  the  remedies  hereinbefore  provided.  In- 
stitute suit  In  the  district  court  of  Galveston 
county,  for  the  recovery  of  the  same,  and 
may  in  the  same  suit  pray  a  foreclosure  of 
the  lien  upon  such  prt^rty.  accruing  by 
reason  of  the  assessment  of  such  tax.  The 
petitions  In  any  such  suit  shall  state  the 
property  proceeded  against  and  the  tax  due 
on  the  same  as  near  as  may  be  and  also 
the  rate  of  interest  due  on  said  tax,  as  pre- 
scribed by  city  ordinance;  and  the  gross 
amount  of  taxes  claimed  tn  any  such  peti- 
tion must  be  one  hundred  dollars  or  over. 
In  rendering  Judgment  each  piece  or  parcel 
of  land  shall  be  condemned  separately  as 
near  as  may  be,  save  that  several  lots  in  the 
same  block  may  be  omdemned  together; 
and  It  shall  t>e  the  duty  of  the  sheriff  of 
the  county  of  Galveston,  at  any  time  after 
such  condemnation  by  the  court  to  make 
sale  of  the  same  in  the  manner  prescribed 
In  the  city  charter  and  subject  to  the  re* 
demption  therein  speclfled." 

If  either  one  ot  the  two  executi<m  sales 
relied  on  by  the  defendants  was  valid,  the 
plaintiffs  were  not  entitied  to  recover.  When 
there  Is  no  actual  prohlUUon  eftho-  In  the 
cmstittttton  or  the  itatatv^  u  actifHi  of  debt 
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lies  for  the  collection  of  taxes,  and  the  lien 
tlierefor  may  be  foreclosed  In  the  district 
courts  of  this  state.  Cave  t.  City  of  Hous- 
ton, 66  Tex.  eiB;  City  of  Henrietta  v.  Eus- 
tis,  87  Tex.  16»  26  S.  W.  61».  If  the  dis- 
trict court,  in  the  exercise  of  Its  general  Ju- 
risdiction, can  entertain  a  snlt  for  the  re- 
corery  of  taxes,  and  the  foreclosure  of  a 
lien  therefor.  Its  judgment  Is  conclusive  of 
the  regularity  of  the  legal  requirements  In 
the  levy  and  assessment  of  the  tax;  and  a 
foreclosure  sale  for  the  satisfaction  of  the 
judgment  should  be  made  In  the  usual  mao- 
ner  of  such  sales  generally,  and  would  not 
be  held  Invalid  for  Irregularities  In  a  col- 
lateral attack  such  as  has  been  made  la 
thia  case.  Unless  the  district  court  of  Gal- 
veston county  could  only  exercise  a  special 
jurisdiction  when  It  foreclosed  the  tax  Hen 
in  cause  No,  8,603,  and  had  the  property  of 
Kate  Cordray  sold.  It  seems  that  the  sale 
under  the  judgment  in  that  case  was  valid, 
and  that  title  was  vested  In  the  city  by  its 
purchase  thereat  It  does  not  appear  that 
a  deed  was  executed  to  the  city  by  the  slier- 
Iff,  but  this  was  not  necessary.  The  title 
of  the  purchaser  of  land  at  a  sheriff's  sale 
does  not  depend  upon  the  deed.  It  resta 
npon  a  valid  judgment,  levy,  and  execution 
sale,  and  the  payment  of  the  money.  Don- 
nebaum  v.  Tlnsley,  54  Tex.  365;  Flaniken 
T.  Neal.  67  Tex.  631,  4  S.  W.  212.  But  a 
special  and  limited  jurisdiction  may  he  pre- 
scribed for  a  court  of  general  jurisdiction 
In  the  sale  of  land  for  taxes,  and  when  this 
has  been  dwe  nothing  Is  taken  by  Intend- 
ment In  favor  of  the  action  of  the  court 
It  must  appear  by  the  recitals  of  the  record 
Itself  that  the  facts  existed  which  authorized 
the  court  to  act,  and  that  in  acting  the 
court  has  kept  within  the  limits  of  its  law- 
ful authority.  Cooley,  Tax'n,  525,  626.  By 
the  constitution  of  1808  (article  12,  S8  20, 
21)  the  annual  assessment  of  taxes  on  land 
were  made  a  lien  thereon,  but  no  landed 
property  could  be  sold  for  the  taxes  due 
thereon,  except  under  a  decree  of  some 
court  of  competent  Jurisdiction.  In  pursu- 
ance of  these  provisions  of  the  constitution 
the  Twelfth  legislature,  In  granting  a  char- 
ter to  the  city  of  Galveston  by  a  special 
law  approved  May  16,  1871,  provided  that 
all  taxes  should  be  a  Hen  upon  the  property 
upon  which  they  were  assessed,  and  for 
a  proceeding  In  the  district  court  of  Gal- 
veston county  for  the  sale  of  real  estate. 
Charter  of  Galveston,  tit  6,  arts.  10,  14 
(Sp.  Laws  12th  Leg..  Ist  Sees.,  pp.  370,  371; 
6  Gammel's  Laws,  p.  1600).  Article  14,* 
which  provides  for  the  sale  of  real  estate, 
Is  as  follows:  "Section  1.  That  the  forego- 
ing provisions  nnder  head  of  title  6,  relating 
to  notices,  assessments  and  collection  of 
taxes  on  personal  property,  and  all  other 
provisions  thereof  not  inconsistent  with  this 
section,  shall  also  apply  to  real  estate,  but 
that  no  sales  of  real  estate  shall  take  place 
nnleu  by  decree  of  the  district  court  of  Gal- 
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veston  county  at  some  regular  term  thereof; 
and  the  city  council  may,  by  ordinance, 
enact  the  mode  and  manner  In  which  such 
suits  for  collection  of  taxes  due  and  unpaid 
on  land  shall  be  Instituted,  and  may  have 
such  other  and  further  power  regulating  the 
proceedings  necessary  for  the  sale  of  lands 
as  it  thinks  best  and  Is  not  Inconsistent 
with  the  laws  and  constitution  of  this  state: 
provided,  that  no  sale  be  made  until  the 
owner  has  thirty  days'  notice  thereof,  which 
notice  may  be  given  actually  by  any  officer 
of  this  city,  or  by  advertisement  for  sixty 
days,  which  advertisement  may  merely  so 
describe  the  property,  as  to  designate  it, 
and  it  shall  not  be  necessary  to  set  out  the 
owner's  name,  unless  the  same  Is  known; 
and  further  provided,  that  such  owner,  his 
agent  or  attorney,  may  redeem  said  'prop- 
erty within  two  years  from  the  day  of  sale^ 
by  paying  the  purchaser  or  purchasers  the 
full  amount  of  his  bid  and  costs  of  suit, 
with  interest  thereon  at  the  rate  of  twelve 
per  cent,  per  annum  from  day  of  sale:  and 
further  provided,  the  purchaser  or  purchas- 
ers may  apply  to  the  district  court  at  any 
time  after  said  expiration  of  two  years  for 
confirmation  of  sale,  and  which  said  decree 
of  confirmation  shall  vest  full  and  absolute 
title  in  the  purchaser  or  purchasers  of  said 
property,  their  heirs  or  assigns,  and  said 
district  court  shall  take  and  exercise  all  ju- 
risdiction required  to  carry  this  Into  effect, 
and  such  ordinances  as  may  be  passed  by 
the  city  council  relative  to  the  subject  mat- 
ter." Article  1  of  title  6  provides  that  the 
city  council  "may  and  shall  make  all  such 
rules  and  regulations,  and  ordain  and  pass 
all  ordinances  as  they  may  deem  necessary 
to  the  levying,  laying,  imposing,  assessing 
and  collecting  of  any  of  the  taxes  herein 
provided."  Page  300.  The  suit  was  brought 
after  the  adoption  of  the  constitution  of 
1876,  but  there  Is  nothing  in  that  Instrument 
Inconsistent  with  the  charter  and  ordinances 
prescribing  the  mode  of  procedure  for  the 
sale  of  land  for  taxes.  Other  provisions  of 
the  charter  contemplate  a  sale  of  laud  by 
the  collector,  but  these  are  subordinate  to 
the  controlling  requirement  that  it  can  only 
be  sold  by  a  decree  of  the  district  court. 
The  charter  and  ordinances  passed  in  pursu- 
ance thereof  most  be  construed  as  prescrib- 
ing the  mode  of  procedure  in  the  district 
court  to  have  land  sold  for  taxes.  They 
prescribe  a  different  tule  for  the  sale  from 
that  followed  under  the  general  powers  of 
the  court  and  confer  only  a  special  and 
limited  Jurisdiction  on  the  court  Such  be- 
ing the  case,  it  was  necessary  to  a  valid  sale 
in  the  first  place  that  the  court  should  have 
had  Jurisdiction  of  the  amount  which  was 
by  the  ordinance  fixed  at  |100  or  more,  and. 
after  judgment  that  all  the  requisites  pre- 
scrlljed  for  the  sale  should  have  been  com- 
piled with;  and  the  authorities  relating  t» 
sales  by  the  collector  are  applicable  to  the 
sale  made  by  the  sheriff  under  the  decre» 
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of  ttae  conrt,  when  It  Is  exerclslag  only  limit- 
ed and  special  jurisdiction.  There  are  quite 
a  number  of  objections  to  the  validity  of  the 
Bale;  (1)  The  amount  of  the  taxes  was  less 
than  $100;  (2)  the  gross  amount  of  taxes 
was  adjudged  to  be  a  Uen  on  the  property 
In  bulk,  and  the  property  was  sold  In  bulk, 
the  homestead  being  Included  with  the  other 
property,  and  the  manner  of  sale  was  not 
as  prescribed  by  charter;  (8)  the  notice  re- 
quired by  law  was  not  given;  (4)  no  deed 
for  the  property  was  executed;  and  (5)  no 
conflrmatloD  of  the  sale  was  ever  had.  It 
would  seem  from  the  facts  that  no  deed 
was  executed,  and  that  the  dty  took  no 
steps  to  have  the  sale  confirmed,  but  sought 
to  chaise  Eate  Oordray  and  her  husband 
personally  and  the  property  with  a  lien  for 
filling  It  under  the  sanitary  ordinances  of 
the  city;  that  It  bad  abandoned  any  claim 
under  the  tax  suit  We  are  of  the  opinion 
that  no  title  ever  became  vested  In  the  city 
by  reason  of  this  tax  sale. 

At  the  time  of  the  sale  of  the  lot  under 
the  execution  issued  on  the  Judgment  of 
Henry  Sayles  v.  City  of  Galvestcm,  the  dty 
had  obtained  a  Judgment  against  Kate  Oord- 
ray and  Julius  Cordray  for  the  sum  of  $2,- 
936.98,  with  foreclosure  of  a  Hen  on  the  lot, 
without  execution  over;  and  the  lot  had  been 
sold  under  the  decree  of  foreclosure,  and 
bought  by  the  city  for  the  sum  of  $600.  The 
city's  Judgment,  when  It  had  the  lot  sold  In 
satlsfactlMi  of  its  Hen,  had  not  been  appeal- 
«d  from,  and  was  unreversed  and  In  full 
toree;  and  it  was  not  reversed  until  Iwg 
after  Garratt  bought  It  at  execution  sale 
against  the  city,  and  until  long  after  the  de- 
fendants acquired  their  title.  It  Is  well  set- 
tled that  where  there  has  been  a  sale  under 
execution  of  lands  or  goods,  and  a  stranger  is 
the  purchaser  bona  fide,  bis  title  will  not  be 
affected  by  a  subsequent  reversal  of  ttae  Judg- 
ment Btrond  v.  Casey,  26  Tex.  7M.  Ttae 
city  purchased  at  Its  own  sale,  and,  U  the 
title  bad  remained  In  it  at  tiie  time  of  the 
reversal  of  ttae  Judgment,  there  could  be  no 
qneation  but  that  It  would  have  become  ex- 
tinguished by  ttae  reveraaL  But  was  Oarratt 
a  stranger  to  the  suit,  so  that  he  would  be 
protected  in  tais  purchase?  "It  Is  a  rule  no- 
wtaete  disputed  that  ttaird  persona  purchas- 
ing at  a  sale  made  under  ttae  authority  of  a 
ludgment  or  decree,  not  suspended  by  any 
stay  of  proceedings,  thereby  acquire  rights 
wtaich  no  subsequent  reTersal  of  anch  Jndg- 
ment  or  decree  can  in  any  re^ct  impair.** 
2  Freem.  Judgm.  I  48i.  Ttaere  are  some 
courts  which  hold  that,  while  the  title  of  the 
^alntlff  in  execution  would  be  annulled  1^  a 
reveraal  of  the  Judgment,  a  conveyance  by 
taim  to  a  ttalid  person,  purchased  in  good 
faith  befwe  reversal;  would  be  protected.  2 
FVeem.  Judgm.  |  484,  citing  cases  from  lUi- 
aolB  and  Missouil.  Kentucky  stands  idmost 
alone  la  holding  ttaat  the  tiUe  of  ttae  plaintiff 


In  execaHw  himself  would  not  be  affected 
by  the  reversal.  Parker's  Heirs  v.  Ander- 
BMi's  Helra,  6  T.  B.  Uon.  455.  See  Freem. 
Judgm..  supra.  But  It  Is  believed  that  the 
rule  is  settled  otherwise  In  this  state,  and 
that  a  purchaser  from  the  plaintiff  in  execu- 
tion, who  bad  bought  at  his  own  sale,  will 
not  be  protected.  Harle  v.  Langdon's  Heirs, 
60  Tex.  664;  Adams  v.  Odom,  74  Tex.  213, 
12  S.  W.  34.  Ttae  assignee  at  the  plaintiff 
Is  In  no  better .  attitude  than  the  plaintiff 
himself.  Demblts,  In  his  work  on  Land  Ti- 
tles, says:  "Ttae  weight  ot  opinion  gives  to 
a  purdiaser  from  the  plaintiff  no  greater 
right  to  hold  on  to  his  purchase  than  he  has 
himself;  the  estate  gained  by  ttae  plaintiff 
at  a  sale  under  an  erroneous  Judgment  being 
held  in  the  light  of  a  defeasible  fee,  which 
does  not  become  absolute  by  being  sold  to  a 
party  Ignorant  of  the  defect"  2  Demblts, 
Laud  Tit  p.  1229.  See,  also,  other  auttaoil- 
tiea  cited  by  Dembltx  and  Freeman;  2  Black, 
Judgm.  I  965.  It  Is  not  deemed  necessary 
to  analyze  or  discuss  liie  cases  decided  by 
our  supreme  court  It  is  believed  ttaat  they 
are  directiy  In  line  wltta  ttae  rule  as  stated. 
The  purchase  by  Qarratt  at  execution  sale 
against  the  city  was  Just  as  though  he  had 
bought  directly  from  the  city.  Ayres  v.  Du- 
prey,  27  Tex.  606,  citing  Cooper  v.  Blakey. 
10  Ga.  263.  The  title  of  the  defendants  fell 
with  the  reversal  of  the  Judgment 

It  is  urged  that  Kate  Cordray  la  estoNted 
by  her  confession  of  Judgment  from  dmylng 
the  validity  of  the  sale,  and  in  support  of 
this  contention  counsel  have  cited  Railway 
Co.  v.  Blakeney,  78  Tex.  180,  11  8.  W.  174; 
Stafford  v.  Harris,  82  Tex.  17a  17  8.  W.  630; 
Ryan  v.  Maxey.  43  Tex.  102;  Crav^ 
Booth,  8  Tex.  243.  The  letter  of  attorney 
given  by  Mrs.  Cordray  to  her  attome^^  to  con- 
fess Judgment  was  copied  Into  the  Judgment 
mtry,  and  showed  by  its  twms  that  he  had 
no  authority  to  confess  Judgment  for  m<ne 
than  the  amount  expended  In  filling  the  lots, 
but  Judgment  was  entered  for  nearly  twice 
as  much,  and  showed  on  its  face  ^t  It  was 
unanthorlKd  and  nnuieous.  Mit.  Cordray 
was  certainly  not  estopped  from  asking  to 
have  It  set  aside.  We  are  of  the  opinion  that 
the  Judgment  of  the  court  below  should  be 
reversed,  and  that  Judgment  shmild  be  here 
rendered  In  favw  ot  tJie  iteintiffs  In  errar. 
tnd  It  Is  80  ordered.   Reversed  and  rendered. 

Correction  of  Conclusions  of  Fact. 

(Feb.  28,  1901.) 

We  were  mistaken  In  saying  that  It  did 
not  aiH>ear  that  any  deed  was  ever  executed 
in  the  tax  case.  No.  8.008.  On  the  contrary, 
ttae  record  does  show  that  a  deed  was  ne- 
cuted  to  the  city  of  Oalveston  by  the  Aetitt 
who  made  the  sale,  and  ttae  conclustma  here- 
toton  filed  are  corrected  so  as  to  show  tiiat 
fact 
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HEBNISOHEL  t.  TEXAS  DRUG  OO.1 
<Ck>iirt  ot  Qjil  Appeals  o£  Texas.   r«b.  2&, 
1901.) 

MASTER  AND  8BRVANT— IMJURIBS  TO  BTDRV- 
ANT^ABSENCB  OF  FIRE  BSCAPB-FACTORT— 
SVIDBNCE  —  ISSUn  —  BUBUISSION  TO  JURY— 
DISCOVERED  PBRIL>-NBQUOBNCB— DIRBOT- 
INO  VSRDICT. 

1.  Ordlaances  of  dtr  of  Dallas  require  Hie 
owners  or  lessees  of  factories  over  two  stories 
hi^  iu  a  city  to  provide  the  same  with  suit- 
able fire  escapes.  Defendant  was  a  whole- 
sale drus  company,  occupying  a  four-story 
buildhv,  with  its  city  department  and  offices 
en  the  sround  floor,  its  packinc  room  and  heat- 
ing  plant  in  the  baaemeut,  ana  its  stock  on  the 
remaining  floors.  On  the  third  floor  defendant's 
chemist,  nlaintifTs  minor  son,  and  two  others, 
were  emplojed  in  bottling  goods  and  compound- 
ing prescriptions,  the  room  containing  vessels 
for  fluids  and  a  drug  mill,  but  no  other  ma- 
chinery; the  entire  output  of  the  laboratory  be- 
ing less  than  2  per  cent  of  the  business,  and 
three-fourths  of  that  was  rebottled  goods.  No 
one  was  employed  on  the  top  floor.  A  fire 
bnlke  out  oa  the  first  floor,  and  plaintifira  son 

{amped  from  a  window  on  the  third  floor  to  a 
luiluing  below,  and  was  injured.  Held,  in  an 
action  for  loss  of  his  services,  tiiat  the  evidence 
was  not  sufficient  to  present  the  issue  as  to 
whether  defendant  was  operating  a  factory  re- 
quiring fire  escapes. 

2.  The  fire  occurred  between  12  and  1 
o'clock,  when  it  was  the  custom  of  most  of  the 
employ^  including  piaintifTB  son,  to  be  ab* 
sent;  but  he  had  been  requested  by  the  chemist 
to  remain,  and  his  presence  in  the  building  was 
known  only  to  such  chemist,  who  was  not  pres- 
ent when  the  fire  broke  ouL  The  first  and 
third  floors  were  connected  by  a  speaking  tube, 
so  that  the  boy  could  have  been  notified  of  the 
fire  bad  bis  presence  been  known.  The  fire 
spread  with  such  rapidity  that  the  employes  on 
the  first  fioor  bad  little  time  to  escape.  Beld, 
that  no  Issue  of  liability  of  defendant  on  the 
theory  of  discovered  peril  was  presented  by  the 
evidence. 

3.  There  being  no  contention  that  the  fire  was 
cansod  by  defendant's  negligencei,  or  that  It 
eonld  liars  been  ntingulshed.  It  was  not  •nor 

to  direct  a  verdict  for  def^idant 

Appeal  from  district  court,  Dallas  cw^ty; 
Richard  Horgan,  Judge. 

Action  by  Mrs.  A.  E.  Hernlschel  against 
the  Texas  Drug  Oompauy.  From  a  Judgment 
in  thv<a  of  defendant  plaintiff  appeals.  Af- 
firmed:. 

Crawford  &  Crawford,  for  a^llant  llc> 
Cormick  &  Spence^  tax  appelle& 

GIXJU  J.  ThlB  action  was  brought  by  tli« 
appellant.  Mrs.  A.  EI  Heruiscfad.  against  the 
Tacaa  Drug  Company,  the  appellee,  to  recov- 
er damages  for  the  loss  of  the  swvlces  of  her 
minor  son,  occasioned  hy  perscoial  Injuries 
allied  to  have  been  siutained  by  him  as  • 
result  of  the  negligence  of  appellee.  On  the 
trtal  the  oonrt,  after  the  evidence  was  ad- 
doeed,  Instmcted  the  Jury  to  return  a  vo^ct 
In  favor  of  the  a^KUee,  which  was  done,  and 
Judgment  rendwed  accordingly.  TUm  Ib  an 
appeal  from  that  Judgment 

Appellant's  son  was  Injured  In  the  firilow- 
lag  manner:  He  was  an  employft  on  the 
third  floor  of  the  ^g  company's  buslneM 
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house,  and  while  so  employed  a  fire  broke 
out  on  one  of  the  lower  floors,  which  pre- 
vented Ills  escape  by  the  elevator  or  stair- 
ways, and,  to  escape  death  by  fire,  he  Jumped 
from  the  third-story  window  to  the  ofl^ce 
roof,  about  IS  feet  below,  whereby  he  was 
Injured  as  alleged.  Appellant  seeks  to  fix 
liability  upon  the  appellee:  First.  Because 
It  was  alleged'  to  be  operating  a  factory  In 
a  building  over  two  stories  high,  and  had.  In 
violation  <tf  one  of  the  city  ordinances  of 
Dallas,  Tex.,  foiled  to  provide  suitable  fire 
escapes  to  the  building  so  occupied.  Second. 
The  bulIdlDg,  by  reason  of  the  character  of 
stock  carried  and  business  done,  was  pecu- 
liarly liable  to  sudden  and  dangerous  fire, 
and  they  failed  to  provide  a  safe  place  for 
said  employd  to  work,  and  failed  to  provide 
rules  and  proper  means  for  the  extingulah- 
ment  of  fires.  Third.  The  appellee,  knowing 
of  the  presence  of  the  appellant's  son  upon 
the  third  floor,  and  of  his  danger,  after  the 
Ore  broke  out  failed  to  notify  him  of  his  dan- 
ger, but  left  him  to  ascertain  It,  and  escape 
as  best  he  could.  Appellee  answered  by  gen- 
eral denial,  plea  of  contributory  negligence, 
and  specially  denied  that  It  was  operating  a 
factory,  within  the  purview  of  the  city  ordi- 
nances. It  was  established  without  dispute 
that  appellee,  a  corporation,  was  the  lessee 
of  a  four-story  brick  building  in  the  city  of 
Dallas,  Tex.,  in  which  It  conducted  Its  busi- 
ness and  kept  most  of  Its  stock  of  goods. 
It  was  a  wholesale  drug  concern,  engaged  lo 
buying  In  large  quantities  from  the  manu- 
facturers drugs,  medicines,  and  druggists' 
sundries,  and  such  goods  as  are  usually 
handled  by  the  retail  druggist,  and  selling 
at  wholesale  to  the  retail  druggists  through- 
out the  state.  It  hod  on  band  at  the  time  of 
the  fire  a  stock  of  goods  of  the  value  of  $125,- 
000.  In  the  basement  was  kept  the  furnace 
for  heating  the  building.  In  another  part  of 
the  basement  were  kept  cigars  in  boxes,  and 
alcohol,  liquors,  etc..  In  barrels  and  cases. 
The  Inking  room.  In  which  goods  were  put 
up  for  shipment,  was  also  In  the  basement, 
and  this  contained  hay,  straw,  etc.,  for  use. 
In  packing.  The  greater  part  of  Its  Inflam- 
mable stuff,  such  as  whisky,  paints,  tur- 
pentines, oils,  etc.,  was  stored  In  another 
building.  On  the  first  floor  was  the  city  de- 
partment, the  oflSces,  and  a  part  of  the  stock, 
consisting  of  bottled  goods,  pill  boxes,  and 
cases  of  drugs.  In  the  remaining  stories  of 
the  building  was  kept  the  stock  of  goods 
usually  carried  by  the  company.  A  part  of 
the  third  floor  was  used  by  one  Eberle,  a 
stockholder  in  the  company,  and  the  com- 
pany's chemist,  who  was  continually  engaged 
in  bottling  goods  bought  in  large  quantities, 
and  placing  them  In  convenient  shape  and 
quantity  for  the  retail  houses  for  which  they 
were  Intended.  He  also  compounded  pre- 
scriptions and  formulas  In  quantities,  and 
put  them  Dp  la  convenient  form  for  the  re- 
tell trade.  In  doing  this  he  used  the  Ingre- 
dients bought  at  wholesale^  and  mixed  them 
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In  their  prescribed  and  proper  proportion. 
Hia  duties  In  these  respects  kept  him  and 
one  boy  (Ed  Heralschel)  busy  dally.  Ajoother 
boy  was  occasionally  called  In  to  assist,  and 
a  negro  boy  on  the  same  floor  assisted  them 
occasionally  in  lifting  heaTy  packages.  There 
was  situated  on  this  floor  a  stove  for  use  in 
heating  the  various  compounds,  together 
with  utensils  and  vessels  for  the  fluids,  amcmg 
which  was  a  QO-gallon  pot  or  boiler,  and  sev- 
eral 50-pound  lard  cans.  He  had  also  a  hand 
mill  for  griDdlng  drugs,  like  the  mill  usually 
used  In  grocery  stores  for  grinding  coffee. 
They  had  no  machinery  in  use  In  the  dis- 
charge of  their  duties.  The  entire  product 
or  output  of  £]berle  and  his  assistants  In  this 
laboratory  was  less  than  2  per  cent,  of  the 
business  of  the  concern,  and  three-fourths 
of  that  output  consisted  not  of  compounded 
goods,  but  of  rebottled.  goods,  which  had 
been  bought  In  bulk  In  large  quantities.  No 
persons  were  stationed  on  that  floor  except 
Eberle  and  the  three  others  above  mentioned. 
The  fourth  story  was  visited  by  the  employes 
only  as  occasion  required,  no  one  being  In 
constant  charge  of  It.  The  building  was  50 
feet  wide  and  100  feet  deep.  The.  means  of 
egress  from  the  second  and  third  stories  was 
a  stairway  5  feet  In  width,  and  conveniently 
located,  and  a  large  elevator,  operated  by 
water  power.  They  also  bad  large  windows 
and  doors,  and  from  the  second  story  we 
could  easily  step  from  the  window  to  the 
roof  of  the  office,  which  was  only  about  14 
feet  from  the  ground.  There  were  no  fire 
escapes  on  the  outside  of  the  huflding,  and 
the  only  means  of  egress  are  stated  above. 
The  city  ordinances  In  question  are  as  fol- 
lows: "Article  487.  That  the  owners  t»r  les- 
sees of  all  hotels,  theaters,  boarding  houses, 
tenement  houses  and  factories  over  two  sto- 
ries high  In  the  dty  of  Dallas  are  hereby  re- 
quired to  provide  the  same  with  good  and 
suitable.  Are  escapes  amply  sufficient  to  fur- 
nish means  of  egress  to  aU  Inmates  In  case 
of  fire."  Article  337.  Code  1898:  "That  the 
owners  or  lessees  of  all  hotels,  theaters, 
'boarding  houses,  tenement  houses  and  facto- 
ries over  two  stories  high  In  the  city  of  Dallas 
are  hereby  required  to  provide  the  same  with 
good  and  suitable  Are  escapes  amply  suflS- 
cleut  to  furnish  means  of  safe  egress  to  all 
inmates  In  case  of  fire."  They  had  open  bar- 
rels of  water  on  each  floor,  with  buckets  at- 
tached, and  had  a  water  faucet  on  the  third 
floor  and  one  In  the  liasement.  On  the  third 
floor  were  also  several  ladders,  some  of  which 
would  have  enabled  a  person  to  descend 
from  the  third  story  to  the  roof  of  the  of- 
fice without  injury.  On  the  day  of  the  fire, 
Eberle,  the  chemist,  requested  Ed  Hemischel 
to  remain  during  the  dinner  hour  from  12  to 
1  o'clock,  and  stir  a  mixture  which  he  was 
preparing,  and  the  latter  was  so  engaged 
when  the  fire  occurred.  It  was  the  custom 
of  the  onployfis,  Including  Hemischel,  to  be 
out  of  the  building,  and  at  their  meals,  from 
12  to  1  o'clock,  u  that  boor  bad  been  given 


them  for  the  purpos&  The  employes  and  of- 
ficers In  the  city  and  office  departments  on 
the  lower  floor  remained  on  duty  daring  that 
time.  The  fire  occurred  during  the  noon 
hour.  No  one  except  Eberle  knew  that  Her- 
nischel  had  remained  on  the  third  floor,  and 
Eberle  was  at  home  when  the  fire  occurred. 
There  was  a  speaking  tube  from  the  office  to 
the  third  floor,  and  Hernlschel  could  have 
been  notified  In  two  or  three  minutes  had  hls- 
presence  there  been  known,  l^he  flre  started 
on  the  first  floor,  and  was  so  sudden  and  fu- 
rious that  the  office  employes  had  barely  time 
to  put  a  few  books  and  papers  in  the  safe 
and  escape.  When  Hemischel  beard  the 
alarm,  he  tried  to  make  his  way  down  the 
stairs,  hut  was  prevented  by  the  smoke  and 
flames.  He  then  Jumped  from  the  third- 
story  Mndow  to  the  office  roof,  and  was  se- 
verely injured. 

We  are  of  opinion  that  the  proof  Is  not 
sufficient  to  present  the  Issue  whether  or  not 
the  company  was  operating  a  factory.  If 
manufacturing  was  done  In  any  proper  sense. 
It  amounted  to  only  one-half  per  cent,  of  the 
business  of  the  concern,  and  seems  to  have 
been  a  mere  incident  to  Its  business.  The 
evident  purpose  of  the  ordinance  was  to  pro- 
vide additional  means  of  egress  from  high 
buildings,  where  the  nature  of  the  business 
required  the  employment  or  presence  of  many 
people.  According  to  appellants  contentionr 
a  retail  druggist  conducting  his  prescription 
department  on  a  third  floor  would  come  wIth-< 
Id  the  purview  of  the  ordinance.  A  shoe- 
maker, with  his  bench,  last,  and  awl  would 
come  within  the  deflnltlon.  In  Black's  Law 
Dictionary  the  word  "factory"  Is  thus  defined: 
"In  the  English  law  the  term  includes  all 
buildings  or  premises  wherein  or  within  the 
close  or  curtilage  of  which  steam,  water,  or 
any  mechanical  power  is  used  to  move  or 
worft  any  machinery  employed  la  preparing, 
manufacturing,  or  finishing  cotton,  wool,  hair, 
silk,  hemp,  or  tow.  Later  this  definition  was 
extended  to  other  manufacturing  places." 
The  American  legal  deflnltlon  of  the  word  la 
practically  the  same.  We  do  not  understand, 
however,  that  Its  meaning  Is  confined  to  such 
enterprises  as  use  machinery  and  mechanical 
power,  especially  in  construing  the  ordinance 
In  question.  The  rule  should  not  extend  be- 
yond the  reason  for  its  application,  but  should 
extend  at  least  that  far.  There  are,  doubt- 
less, enterprises  In  this  country  using  no 
machinery  of  any  sort,  and  yet  In  the  strict- 
est sense  coming  within  the  proper  deflnltlon 
of  "factory."  Such,  for  Instance,  are  cigar 
factories,  or  factories  where  garments  are 
made,  and  !n  each  of  which  a  large  number 
of  employes  may  be  engaged  In  a  single 
building  or  a  small  space.  The  facts  of  this 
case  bring  It  neither  within  the  reason  of  the 
rule  nor  within  the  rule  itself  by  any  fair 
and  reasonable  construction.  We  are  of  opin- 
ion, therefore,  that  the  court  did  not  err  in 
refusing  to  submit  the  Issue.  As  bearing 
either  directly  or  indirectly  upon  the  queS' 
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tion  decided.  Bee  Hartranft  t.  Wlegmaim,  121 
U.  S.  610,  7  Sup.  Ct.  1240.  30  I*  Ed.  1012; 
People  T.  Wemple,  138  N.  Y.  582,  84  X.  B. 
38G;  Same  t.  Knickerbocker  Ice  Co.,  99  N. 
Y.  181.  1  N.  £.  669;  Same  t.  Roberts  (N.  Y. 
App.)  50  N.  E.  53;  Cblckassaw  Cooperage  Co. 
T.  Police  Jury  of  Farlsli  of  Jefferson  (La.)  19 
South.  476.  No  Issue  of  liability  based  on 
the  theory  of  discovered  peril  Is  presented, 
for  It  is  shown  without  contradiction  that 
those  who  knew  of  the  fire  did  not  know  of 
Hemischel's  presence  or  danger,  and  Eberle, 
who  had  left  him  there,  did  not  know  of  the 
flre  until  after  his  injury.  Railway  Co.  v. 
Breadow.  90  Tex.  27.  36  S.  W.  410.  The  ap- 
pellant does  not  contend  that  the  flre  was 
caused  by  any  negligence  on  the  part  of  ap- 
pellee or  its  employes.  Xeither  Its  origin  nor 
sudden  fury  Is  accounted  for,  nor  is  there  any 
evidence  that  it  could  have  been  extinguished 
by  aoy  known  means.  The  company  had  for 
some  years  been  caixylng  on  its  business  In 
the  building  in  question  in  the  usual  way.  It 
carried  the  character  of  stock  usual  with 
such  concerns,  and  bandied  It  in  the  usual 
way.  No  employ^  was  stationed  in  the  fourth 
story,  only  four  in  the  third  story,  and  these 
bad  as  a  means  of  egress  an  elevator  and  a 
stairway.  The  house  was  equipped  with 
ample  doors  and  windows,  and  had  no  unu- 
sual feature  about  it  We  are  of  opinion  that 
the  facts  present  no  Issue  of  negligence  on 
the  part  of  the  company,  and  that  the  court 
correctly  instructed  a  verdict  for  defendant 
The  Judgment  of  the  trial  court  Is  affirmed. 
AJBrmed. 


WESTERN  UNION  TtSL.  00.  T.  RA.QLAND. 

(Oonzt  of  Glvtl  Appeals  of  Texas.  Vtb.  27, 
]»01.> 

TELEORAMS-STIPITZATION  AOAINBT  UABIL- 
ITV— NEQUOBSICB-JIAHAOBS— LOSS  OF  TIUB 

—SICKNESS. 

1.  A  Stipulation  in  a  telegram  that  the  com- 
pany Bhall  not  be  liable  for  mistake  nnless  the 
meesage  is  telegraphed  back  for  comparisoD 
does  not  relieve  the  company  from  a  mistake 
occnrring  through  want  ot  reasonable  care  in 
repeatinK  the  message  at  a  relay  station. 

2.  A  death  message  was  received,  and  was 
transmitted  over  a  route  requiring  its  repeti- 
tion at  three  relay  atationa,  thoagh  the  com- 
pany coaid  have  sent  it  over  a  route  only  re- 
quinng  one  repetition.  The  message  was  di- 
rected to  one  "Kone,"  and  a  relay  operator  read 
and  transmitted  the  name  as  "Bone,"  and  the 
message  was  not  d^vered,  as  a  resnit  there- 
of. Held  sufficient  to  raise  the  Issue  of  the  neg- 
ligence of  the  company. 

3.  Tjoss  of  time  Is  an  element  of  damngps  for 
a  failure  to  deliver  a  death  message  notifying 
the  person  to  whom  the  message  ia  addressed  to 
meet  the  sender  and  to  have  a  grave  prepared, 
since  such  Injury  may  be  reasonably  contem- 
plated by  the  parties. 

4.  Sickness  caused  by  exposure  by  being  com- 
pdled  to  walk  a  certain  distance,  aa  a  resnit 
of  the  negligence  of  a  telegraph  company  in  fail- 
ing to  deliver  a  death  measage,  la  not  an  element 
of  damages  for  sndi  failure,  since  sncfa  Injnry 
coald  not  iwve  been  in  the  contemplation  of  the 
partl«. 


Appeal  from  Hunt  county  court;  B.  D. 
Thompson,  Judge. 

Action  by  John  Bagland  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  In  favor  of  the  plaintiff,  the  de- 
fendant appeals.  Reversed. 

(ieo.  H.  Fearona  and  N.  L.  Lindsl^,  for  ap- 
pellant Thos.  W.  Thompson  and  Craddock 
&  liooney,  for  appellee. 

JAMES,  C.  J.  Appellee  sued  for  damages 
for  mental  anguish,  loss  of  time,  and  phyb- 
Ical  suffering  on  account  of  the  nondelivery 
of  the  following  message:  "Wlnnaboro,  Tex- 
as, Jan.  12.  1898.  To  Will  Rone,  Commerce, 
Texas:  Send  Jim  Jackson  word  pa  is  dead, 
and  have  grave  dug  by  my  children.  Leave 
space  between  for  one  grave.  Have  two 
wagons  meet  train  at  Campbell  at  11:50  this 
morning.  John  Ragland."  There  was  testi- 
mony of  the  following  facts:  The  measage. 
when  it  reached  Commerce,  read,  "Will 
Bone,"  and  therefore  failed  to  be  delivered. 
There  was  testimony  which  tends  to  show 
that  the  mistake  in  the  name  of  the  ad- 
dr^ee  was  due  to  negligence  of  defendant's 
agents  In  transmitting  it  A  stipulation  on 
the  face  of  the  telegram  read:  "To  guard 
a^nst  mistakes  or  delays,  the  sender  of  a 
message  should  order  It  repeated;  that  Is, 
telegraphed  back  to  the  originating  office  for 
comparison.  For  this  one-half  the  regular 
rate  Is  charged  in  addition.  It  is  agreed  be- 
tween the  sender  of  the  following  message 
and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  and  delays  In  the 
transmission  and  delivery  and  for  nondeliv- 
ery of  any  unrepeated  message,  beyond  the 
amount  received  for  sending  the  same." 

Under  assignments  1,  2,  4,  5,  and  6,  appel- 
lant insists  that  it  Is  not  liable,  except  for  the 
toll  paid;  this  not  having  been  a  repeated 
message.  There  was  testimony  tending  to 
show  that  the  change  in  the  name  came 
about  from  want  of  reasonable  care  by  an 
intermediate  agent  and  the  stipulation  in- 
voked would  not  avail  defendant  if  such  was 
found  to  be  the  fact  The  message  was  ur- 
gent, upon  its  face,  and  defendant  had  agen- 
des  by  which  it  could  have  been  transmitted 
to  Commerce  through  but  one  relay  station, 
and  been  handled  but  once  while  en  route, 
whereas  it  was  sent  around  by  Jefferson, 
Dallas,  and  Ft  Worth,  through  three  relay 
stations,  and  was  taken  from  the  wires  and 
handled  several  times.  It  was  testified  that, 
the  less  number  of  relay  stations  a  message 
passes  through,  the  less  likelihood  there  is  of 
mistakes.  There  was  evidence,  also,  that 
the  message  as  taken  and  dispatched  at 
Dallas  read,  correctly,  "Will  Rone,"  but  as 
taken  from  the  wire  at  Ft.  Worth  It  read. 
"Will  Bone,"  ona  this  was  due  to  the  fact 
that  the  operator  at  Ft  Worth  misread  the 
relay  copy.  It  was  further  shown  "that  the 
letter  'R.*  In  telegrm)hy.  is  made  with  a  dot 
a  space,  and  two  dots,  and  the  letter  *B'  with 
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a  dash  and  three  dbta.  A  dash  and  a  space 
are  just  the  opposite  of  ench  other,  and  dif- 
ferent as  day  from  night"  The  Issue  of 
negligence  was  fairly  raised. 

It  was  shown  that,  when  plaintiff  arrived 
at  Commerce  with  the  corpse,  as  omseqnen- 
ces  of  the  failure  to  property  transmit  and 
deliver  the  message  be  was  not  met  hy  was- 
ons,  nor  was  the  grave  dug,  and  he  was  un- 
able to  inter  the  remains  that  day,  and  bad 
to  hold  them  until  the  next  day.  Plaintiff 
testified,  in  effect,  that  when  he  arrived  at 
Campbell  he  waited  awhile,  thinking  the 
wagcms  would  come;  that  he  sent  a  nelghbw 
for  wagons,  and  one  came,  and  tbe  cwpse 
was  hauled  out,  and,  traveling  at  tlie  usual 
gait,  arrived  at  his  home  about  sundown. 
.  He  lived  about  a  half  mile  from  tbe  grave- 
yard. No  grave  had  been  iHrepai-ed,  and  the 
body  remained  at  the  house  until  next  morn- 
ing, when  it  was  burled.  It  was  decomposed 
before  buiial,  and  tensive.  He  was  not 
expecting  'to  keep  the  body  ov^lght.  He 
had  to  walk  part  of  the  way,  and  became 
fatigued,  and  took  cold,  and  was  slt^  on  ac- 
count  thereof  for  about  three  weeks.  Gould 
do  no  work  during  that  time.  His  time  was 
worth  one  dollar  per  day.  The  ftillure  of 
the  wagons  to  meet  him  to  transport  the  re- 
mains, and  having  to  haul  It  out  under  the 
circumstances;  the  walk,  and  taking  cold 
and  getting  sick,  and  having  to  keep  the  re- 
mains at  his  house  overnight  and  the  body 
becoming  decomposed  and  offensive  before  It 
could  be  burled,— all  these  things  distressed 
and  grieved  him,  and  had  a  serious  effect 
on  him,  and  be  suffered  lYom  his  sickness 
about  three  weeks.  The  rule  Is  that  plaintiff 
may  recover  tor  such  Injuries  as  may  fairly 
and  reasonably  be  considered  as  arising,  ac- 
C(Hrdlng  to  the  usual  course  <tf  things,  from 
the  breach,  or  as  may  reasonably  be  sup- 
posed  to  have  been  contemi^ted  as  tbe  prob- 
ate result  thereof.  Telegraph  Go.  v.  Ed- 
mtmdson,  01  Tex.  200,  42  S.  W.  540.  The 
third  assignment  complains  of  a  charge  au- 
thorising the  jury  to  find  "for  plaintiff  suck 
additional  sum  [In  addition  to  the  cost  of  the 
message]  as  wlU  compensate  him  for  his  loss 
of  time>  physical  and  mental  pain,  and  an- 
guish suffered,  if  such  as  may  have  been  the 
proximate  and  direct  result  of  defendant's 
failure  to  deliver  such  message.**  The  com- 
plaint made  Is  that  such  matters  as  loss  of 
time  and  physical  pain  w^re  too  remote,  and 
could  not  have  been  contemi^ated  by  tbe  par- 
ties wben  the  message  was  sent  We  think 
appellant  Is  right  In  this  assignment.  It 
could  reasonably  hare  been  expected  Qiat  the 
nondelivery  of  the  telegram  vronld  cause 
plaintiff  some  delay,  and  the  loss  of  time  con- 
sequent on  his  Inability  to  have  the  burial 
take  place  that  day,  but  not  that  It  would 
cause  him  exposure  and  consequent  sickness. 
The  only  testimony  of  physical  pain  was  the 
sickness  which  resulted  from  plaintiff  taking 
a  cold.  There  Is  no  state  of  facts  here  whicta 
would  warrant  the  Jury  taking  Into  consid- 


eration such  sickness,  and  the  attendant  suf- 
fering and  loss  of  time,  as  damagea  that 
were,  or  might  reasonably  have  been,  antici- 
pated. 

We  hare  considered  tbe  remaining  assign- 
ments, and  regai'd  none  of  them  as  well 
tak«L  Reversed  and  remanded. 


ti&NE  V.  JACK. 

(Court  of  ClvQ  Appeals  of  Texas.    Uarcb  20, 

1901.) 

APFKAL— COUNTY  COURT  JUDGMENT— FORCI- 
BLE £NTRY  AND  DETAINER.  . 

Under  Rev.  St  art  2M0,  providing  that 
when  an  actimi  of  forcible  entry  and  detaina  is 
appealed  to,  and  tried  by,  the  county  court  the 
judgment  of  that  court  shaU'be  conclusive,  end 
no  further  ajyieal  shall  be  allowed,  unless  tbe 
damages  recovered  exceed  $100,  an  aM>eai  in 
such  action  will  not  lie  from  a  judgment  of  a 
county  court  dismissing  an  ameal  nom  a  jus- 
tice's judgmoat  allowing  no  damages 

Appeal  from  Kaufman  county  court;  John 
Vesey,  Judge. 

Action  by  S.  H.  JadE  against  R.  H.  Lane. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.  Appeal  dismissed. 

Lee  R.  Stroud,  for  appellant  Jack  & 
Jack,  for  appellee, 

KBT,  J.  Appellee  sued  appellant  in  jus- 
tice's court  In  an  action  of  forcible  entry  and 
detainer.  From  a  judgment  in  appellee's  fa- 
vor, appellant  appealed  to  the  counly  court 
where,  upon  motion  of  appellee,  the  appeal 
was  dismissed,  and  appellant  now  attempts 
to  appeal  to  this  court  Appellee  recovered 
no  damages  In  either  court  Appellee  has 
submitted  a  motion  to  dismiss  the  appeal, 
predicated  upon  article  2540  of  the  Revised 
Statutes,  which,  In  substance,  provides  that 
when  an  action  of  forcible  entry  and  de- 
tainer Is  appealed  to*  and  tried  by,  the  coun- 
ty court  the  judgment  of  that  court  shall  be 
conclusive,  and  no  further  appeal  be  allow- 
ed, except  where  there  is  a  recovery  of  dam- 
ages In  an  amount  exceeding  flOO.  There 
can  be  no  mistake  about  the  meaning  of  the 
statute,  and  It  is  quite  clear  that  it  cuts  off 
the  right  of  further  appeal  In  this  case. 
Yarbrough  v.  Jenkins,  3  Wlllson,  Clv.  Gas. 
Ct.  App.  9  404;  Stein  v.  Stely  (Tex.  Clv. 
App.)  32  S.  W.  8G1.  Motion  sustained,  and 
appeal  dismissed. 


RUTHBRFORD  v.  TEXAS  is  P.  RT.  CO.i 
{Court  of  Oivll  Appeals  of  Texaa.  Vtib.  20, 
1901.) 

RAIIiWATa-SPARKS  PROM  BNQINB-DESTRUC- 
TION  OP  BUILDINO— NEQUQBNCE  OF  RAlb- 
WAY—DUTY  OP  OWNER  TO  ANTICIPATE. 

A  charge  that  If  plaintiff  stored  hay  in  bii 
bam,  which  was  50  feet  from  defendaQt's  track, 
with  knowledge  that  combustible  material  had 
been  allowed  to  accumulate  on  the  right  of  way, 
plaintiff  could  not  recover  for  a  destruction  of 
the  hay  by  a  fire  ori^natlng  from  a  spark  froa 
an  en^ne,  was  erroneous. 
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Appeal  from  district  court,  Lamar  coun^; 
K.  s.  Chambers,  Judge. 

Action  by  J.  C.  Rutherford  against  the 
Texas  St  Pacific  Railway  Company.  From  a 
judgment  In  faror  of  defendant,  plaintlfiC  ap- 
peals. Reversed. 

Sturgeon  ft  Stone  and  HIU  &  Moore,  for 
appellant 

FLY,  J.  Appellant  Instituted  this  suit  to 
recorer  damages  for  the  destruction  by  fire 
of  a  bam  and  its  contents,  which  were  Ig- 
nited by  sparks  from  a  passing  locomotive 
belonging  to  appellee.  The  cause  was  tried 
with  a  Jury,  and  resulted  in  a  verdict  and 
Judgment  for  appellee.  Appellant  owned  a 
piece  of  land  lying  contiguous  to  the  right  of 
way  of  the  railroad  company,  and  on  it 
erected  a  b&m,  about  50  feet  from  the  main 
track,  and  placed  In  the  barn,  some  time  be- 
fore the  fire,  125  tons  of  hay.  There  was 
testimony  tending  to  show  that  the  fire  was 
communicated  by  sparks  from  an  engine  be- 
longing to  appellee,  which  ignited  shucks 
which  had  been  permitted  by  appellee  to  ac- 
cumulate on  the  right  of  way  near  its  track, 
and  was  communicated  from  the  shucks 
either  directly  to  the  barn  of  appellant,  or  to 
the  house  of  another,  and  from  that  set  the 
bam  on  fire.  Appellant  knew  the  shucks 
were  on  the  right  of  way,  but  persisted  In 
using  his  bam  on  his  own  land  for  storing 
his  hay. 

The  court  gave  the  following  charge:  "If 
yoa  believe  from  the  evidence  that  the  plalu- 
UfTs  hay  was  In  bis  bam.  which  was  next  to 
or  adjoining  the  right  of  way  owned  or  con- 
trolled by  the  defendant,  where  It  was  bum- 
ed,  and  If  plaintilf  knew  at  the  time  that  be 
placed  said  hay  In  said  barn  that  combusti- 
ble matter  had  accumulated  and  was  accum- 
ulating on  the  right  of  way  of  the  defendant. 
If  there  was  such  combustible  matter  on  such 
right  of  way,  or  on  the  land  of  the  parties 
adjoining  the  land  of  plalntltF,  and  that  said 
combustible  matter,  if  any,  was  liable  to  be 
ignjted  and  burned,  and  fire  communicated  to 
his  property,  and  It  was  thereby  destroyed; 
and  if  you  find  that  such  placing  of  said  hay 
where  It  was  bumed,  and  that  bo  leaving  said 
hay,  was  such  an  act  and  omission  as  a  per- 
son of  ordinary  prudence  would  not  have 
done.  In  view  of  the  probable  danger  of  fire 
from  passing  engines.  If  such  danger  was 
probable;  and  If  you  further  find  from  the 
evidence  that  such  placing  of  the  hay  in  said 
bam,  and  leaving  It  exposed,  was  a  proxi- 
mate cause,  which,  concurring  with  the  negli- 
gence of  defendant.  If  you  find  that  the  de- 
fendant was  negUgen-t,  produced  the  fire 
which  destroyed  the  property  of  plaintiff,— 
then  the  plaintiff  cannot  recover,  no  differ- 
ence how  negligent  In  the  matter  you  may 
find  the  defendant  to  have  been."  The 
charge  was  In  effect  an  Instruction  that 
plaintur  must  forego  the  use  of  his  property, 
to  prerent  It  from  being  destroyed  through 


the  negligence  of  the  railroad  company. 
Such  is  not  the  law.  The  railway  company, 
by  obtaining  a  right  of  way  through  the 
country,  does  not  obtain  the  right  to  restrict 
the  use  of  land  contiguous  to  it  In  Cooley, 
Torts,  p.  816,  It  Is  said:  "Where  the  Injury  is 
Inflicted  upon  the  plaintiff  upon  his  premises. 
It  Is  not  contributory  negligence  that  he  had 
not  guarded  bis  premises  as  perfectly  agaluat 
such  Injuries  as  pmdence  might  dictate. 
Thus  one's  buildings  near  the  line  of  a  rail- 
way, by  reason  of  very  combustible  material, 
may  be  peculiarly  exposed  to  take  fire  from 
passing  engines;  but  while  the  owner  must 
take  upon  himself  all  such  risks  as  may  re- 
sult from  a  careful  management  of  trains,  he 
has  a  right  to  redress  if  his  buildings  are 
negligently  burned."  Several  authorities  are 
cited  to  sustain  the  text  In  section  416, 
Beach,  Contrlb.  Neg.,  a  case  Is  cited  In  which 
It  was  held  that  It  was  not  contributory  negli- 
gence to  put  up  a  wooden  building  upon  a 
person's  own  property,  although  It  be  situat- 
ed near  a  dock  upon  a  navigable  river,  where 
the  house  la  exposed  to  fire  from  steamers 
touching  at  the  dock,  and,  if  the  house  is 
burned  by  sparks  from  the  steamer,  the  own- 
er may  recover  damages,  although  he  put  the 
house  there  In  the  face  of  the  risk.  "The 
occupant  of  land  near  or  even  next  to  a  rail- 
road Is  not  chargeable  with  contributory  neg- 
ligence merely  by  reason  of  leaving  his  land 
in  its  natural .  state,  or  making  any  legiti- 
mate use  of  Ills  property.  It  makes  no  dif- 
ference If  by  so  doing  his  property  may  be 
extremely  liable  to  take  fire  In  the  event  of 
the  railroad  trains  being  negligently  mnn- 
aged.  He  Is  not  required  to  anticipate  such 
negligence,  nor  to  give  up  the  lawful  use  of 
<hls  property  In  such  manner  as  would  be 
deemed  pmdent  under  ordinary  circumstan- 
ces, simply  because  a  railroad  has  been  cour 
structed  beside  his  land.  *  •  •  Neither 
will  the  knowledge  of  an  adjacent  landowner 
that  engines  on  the  road  are  habitually  so 
mismanaged  or  defective  as  to  cause  frequeut 
Qres  upon  or  near  the  track  make  any  dif- 
ference." Shear.  &  R.  Neg.  }  680.  The, 
above  quotation  la  supported  by  the  decisions 
of  every  state  In  the  Union,  with  the  excep- 
tion, perhaps,  of  Iowa  and  Illinois,  and  la 
sound  and  just  No  man  In  the  lawful  use  of 
his  property  Is  chargeable  with  negligence 
because  he  does  not  anticipate  the  unlawful 
acts  of  others.  It  Is  not  pretended  Bu  tbis 
case  that  appellant  had  been  negligent  In  any 
manner,  unless  it  was  negligent  to  put  bis 
hay  In  a  house  that  had  been  prepared  for 
It  upon  his  own  land.  The  proposition  cour 
talned  In  the  charge  was  that,  seeing  the 
shucks  which  appellee  had  negligently  al- 
lowed to  accumulate  on  its  right  of  way,  he 
ought  to  have  refrained  from  the  use  of  hla 
bam.  The  law  does  not  require  any  such 
sacrifice  at  the  hands  of  the  landowner,  and 
he  Is  not  required  to  anticipate  negligence 
and  unlawful  acts  on  the  part  of  another,  aw* 
guard  against  the  same  by  abandonment  i 
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the  use  of  his  property.  Clark  t.  Dyer,  SI 
Tex.  839,  16  S.  W.  1001.  The  Judgmeiit  is 
reversed,  and  the  cause  remanded. 


VOELCKGR  T.  McKAY. 

<Oonrt  of  CStU  Appeals  of  Texas.   March  20, 

1901.) 

LIMITATIONS—SALES— CONTRACT  IN  WRITING 
—ASSIGNMENT  OF  ERROR— TOO  OEN- 
ERAl*-NOT  REVIEWABLE. 

1.  A  written  order  for  goods,  cootainiDg  a 
promise  to  pay  therefor,  is  a  contract  of  sale, 
and  hence  the  four-years  statute  of  limitations 
applies  thereto. 

2.  Where  a  moUon  for  a  new  trial  stated  that 
the  verdict  was  contrary  to  the  law  and  evi- 
dence, without  specifyiog  the  particular  de- 
fects, Buch  idtntement  was  too  general  to  call 
the  attention  of  the  court  to  the  qnestion  rals- 
-ed,  and  hence  the  court  of  civil  appeals  will 
not  review  the  question  on  appeal. 

On  rehearing.  Motion  granted,  and  former 
judgment  set  aside,  and  the  Judgment  of  the 
trial  court  affirmed. 

For  former  opinion,  see  60  S.  W.  798, 

FISHER,  a  J.  A  re-examlaatlon  of  tbe 
record  leads  to  the  conclusion  that  we  erred 
in  the  constouctlon  placed  upon  the  Instru- 
ment sued  upon  the  appellee.  There  are 
ezpresslims  In  that  instrument,  which.  In  ef- 
fect, constitute  a  contract  between  the  Saw- 
yer Medicine  Company  and  the  appellant 
wherehy  the  latter  promised,  to  pay  the 
amount  sued  for.  This  being  true,  the  four- 
years  statute  of  limitation  would  apply,  and 
not  the  two-years  statute.  We  cannot  con- 
sider those  assignments  of  errors  which  com- 
plain of  the  verdict  of  the  Jury  and  Judgment 
of  the  court  as  being  contrary  to  the  evi- 
dence. The  question  here  raised  by  these 
assignments  of  error  was  not  called  to  the 
attenUoD  of  the  trial  court  by  a  motion  for  a 
new  trial.  It  Is  true  that  the  motion  for 
new  trial,  Id  general  terms,  states  that  the 
verdict  of  the  Jury  is  contrary  to  the  law 
and  the  evidence,  and  this  Is  all  that  It  says 
upon  that  subject  This  statement  Is  too 
general  to  be  considered,  and,  In  view  of  the 
ruling  made  by  the  supreme  court  in  Degener 
v.  O'Leary,  86  Tex.  171,  19  S.  W.  1004,  and 
the  case  there  cited,  doubtless  the  trial  court 
declined  to  pass  i^n  this  question.  For  the 
reasons  stated,  the  motion  for  rehearing  is 
granted,  our  former  Judgment  set  aside,  and 
the  Judgment  of  the  trial  court  affirmed. 


CLIFFORD  v.  KOHR  et  al 
(Court  of  Oivil  Appeals  of  Texas.   Feb.  27, 
1901.) 

lUSTICB'S  COURT  —  APPEAL  —  JDDOMBNT  FOE 
IiESS  THAN  CLAIM— NOTICE- 
BOND— DISMISSAL. 

■Where  one  sued  in  a  instice's  court  for 
1100  actual  and  $100  exemplary  damages,  and 
recovered  a  Judgment  for  $3.25,  from  wWch  he 
prosecuted  a  regular  appeal,  except  that  he 
gave  no  notice  and  filed  no  bond,  a  dismissal  at 


the  appeal  for  such  omissions  was  error,  dnce 
tbe  case  was  not  within  Saylea'  Civ.  St  art. 
1670,  providing  that  the  part?  appealing  from 
a  jusbce  court  must  file  a  bond  ''in  double  the 
amount  of  tbe  Judgment,"  which  means  Judg- 
ment against  the  appellant  and  requiring  no- 
tice of  appeal  as  a  condition  precedent  to  judg- 
ment by  default  against  the  appellee. 

Appeal  from  Bexar  connty  court;  Peter 

Jonas,  Judge. 

Action  by  G.  G.  Clifford  against  Joe  Kohr 
and  others.  From  a  Judgment  dismissing  an 
appeal  from  a  Justice's  Judgment  for  a  part 
only  of  tbe  relief  demanded,  plaintiff  appeals. 
Reversed. 

L  B.'  Henyan,  for  appellant 

FLY.  J.  Appellant  sued  appellee  In  a  Jus- 
tice's court  for  $100  actual  and  $100  exem- 
plary  damages,  and  on  the  trial  recovered  a 
Judgment  for  $8.25.  He  api^ied  tor  and  ob- 
tained a  transcript  of  the  proceedings  of  the 
Justice's  court,  with  a  proper  certificate  from 
the  Justice  of  the  peace,  and  filed  It  and  the 
original  papers  In  the  county  court  within 
the  time  provided  by  law.  Appellee  moved 
to  dismiss  the  appeal  because  appellant  had 
not  given  notice  of  appeal,  nor  an  appeal 
bond,  and  the  motion  was  sustained  and  the 
appeal  dismissed.  This  action  was  errone- 
ous. Neither  notice  of  appeal  nor  an  ai^eal 
bond  Is  required,  In  order  that  a  plaintiff  may 
appeal  from  a  Judgment  allowing  him  noth- 
ing, or  only  a  part  of  his  dalm.  Article  1670. 
Sayles'  Civ.  St;  Edwards  v.  Morton,  92  Tex. 
152.  46  S.  W.  798;  Earnes  Oo.  v.  Ray  (Tex. 
Civ.  App.)  57  8.  W.  76;  Thomas  t.  Hogan 
(Tex.  Civ.  App.)  57  SL  W.  300.  The  Judgment 
Is  reversed,  and  the  cause  remanded. 


TEXAS  &  N.  O.  R.  00.  v.  AKDBBSON  et  al. 
(Court  of  avll  Appeals  of  Texas.   Feb.  28, 

1901.) 

UlNDS-OVERPLOW— OBSTRUCTION  IN  DITCH- 
REMOVAL  ~  EVIDENCE  —  SUBSEQUENT  RE- 
PAIRS—PRIOR NEGUGENCE— INSTRUCTION— 
HARMLESS  ERROR  —  DAMAGES  -  SPECIFICA- 
TION OF  ITEMS-ORDINARY  CAR&-ACT  OP 
GOD. 

1.  Where  the  petition,  in  a  suit  for  damages 
for  neBligently  causing  the  overflow  of  the  pe- 
titioner's premises,  alleged  that  such  overflow 
was  caua«i  by  the  obstruction  of  a  certain 
ditch,  and  that  as  soon  as  the  obstruction  was 
removed  the  water  ran  off,  the  admission  of 
testimony  to  show  that  when  sudi  obstruction 
was  removed  the  water  receded  from_  such 
premises  was  not  error,  since  such  testimony 
tended  to  show  that  the  obstruction  caused  the 
overflow. 

2.  The  admission  of  such  testimony  was  not 
Id  contravention  of  the  rule  that  proof  of  sub- 
seiiuent  repairs  is  not  admissible  for  the  pur* 
pose  of  proving  prior  negligence. 

3.  Where  an  iDStruction,  in  a  suit  against  a 
railroad  company  for  negligently  causing  the 
overflow  of  certain  premises,  submitted  an  i»- 
Bue  as  to  the  company's  negligent  construction 
of  its  roadbed  and  ditches,  which  issne  was 
not  raised  by  the  pleadings  or  evidence,  such 
instruction,  though  manifest  error,  was  not 
ground  for  reversal,  where  tbe  Jury  found  that 
the  injury  was  caused  by  the  obstruction  of:  the 
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■comiMuir'g  ditch;  it  afflrmativelr  appearinx  that 
the  cbarse  had  not  misled  the  jur;. 

4.  Where  an  instruction,  in  a  suit  for  negli- 
ffmtljr  causing  the  overflow  of  certain  prem- 
isea,  lubmitted  the  plaintiffs'  loss  of  service  of 
thoir  children  as  as  element  of  damage,  in  the 
Absence  of  proof  that  such  services  were  of  any 
value,  and  the  verdict  did  not  specify  any  of 
the  items  of  damage,  such  instruction  was  re- 
versible error,  since  it  did  not  affirmatively 
appear  from  the  verdict  ttiat  such  loss  of  serv- 
ices had  not  been  considered  in  estimating  the 
damages. 

5.  An  Instraction  that  if  tlie  defendant  used 
ordinary  care  to  prevent  a  certain  Injury,  and 
anch  injury  was  caused  by  the  act  of  Goid,  and 
not  by  want  of  care,  the  jury  should  find  for  the 
defendant,  was  error,  since  the  defendant  was 
entitled  to  verdict  If  the  injury  was  caused  by 
the  act  of  God,  regatdleas  of  whether  or  not  it 
nsed  ordinary  care. 

Appeal  from  district  court,  Liberty  county; 
B.  Hfghtower,  Judge. 

Action  by  B.  W.  Anderson  and  others 
agalDSt  the  Texas  &  New  Orleans  Railroad 
Company.  From  a  Judgment  In  favor  of 
plaintiffs,  defendant  appeals.  Reversed. 

BalLer,  Botts,  Baker  &  Lovett  and  Greer  &, 
Gbester,  tor  an^ellaot  StcTens  &  Marshall, 
for  appellees. 

PLEASANTS,  J.  Appellees  brought  this 
suit  to  recover  of  appellant  for  injuries  al- 
leged to  hare  resulted  from  the  accumulation 
of  water  upon  the  premises  occupied  by  ap- 
pellees, which  overflow  and  accumulation  of 
water  Is  charged  to  have  been  caused  by  the 
negligence  of  appellant  In  allowing  the  ditch 
by  which  said  premises  were  drained  to  be- 
come obstructed.  The  petition  alleges  that 
appellees,  as  tenants,  were  residing  upon  and 
cultivating,  during  the  year  1000,  lots  3  and 
4.  In  block  28,  In  the  town  of  Liberty;  that 
appellant's  roadbed  Is  south  of  and  adjoin- 
ing said  lots,  and  Is  so  constnicted  that  it 
obstructs  the  natural  flow  of  the  surface  wa- 
ter, and  causes  same  to  accumulate  upon  said 
lots,  surround  the  house  in  which  appellees 
reside,  and  submerge  the  crops  and  garden 
of  appellees  upon  said  premises;  that,  in  or- 
der to  prevent  said  accumulation  of  water, 
the  appellant  has  constructed  along  the  north 
Bide  of  its  embankment  a  ditch,  which  when 
kept  open  and  unobstructed  carries  off  the 
water,  and  prevents  its  accumulation  upon 
said  premises;  that  from  the  1st  of  April  to 
about  the  14th  of  August,  1000,  appellant  al- 
lowed said  ditch,  and  the  culvert  over  same, 
to  become  obstructed,  so  as  to  prevent  the 
passage  ot  water  through  said  ditch;  that 
by  reason  of  said  obstruction  of  said  ditch 
appellees'  premises  were  from  April  1  to  Au- 
gust 14,  1900,  continuously  submerged  with 
water,  which  wholly  destroyed  the  crop 
planted  thereon  by  appellees,  and  rendered 
the  land  on  said  premises  useless  and  unpro- 
ductive for  the  entire  season;  that  said  over- 
flow rradered  said  premises  uncomfortable, 
-dlaagreeable,  and  unhealthy  as  a  place  of  res- 
idence, and  produced  sickness  In  api>ellees' 
family.  Damages  are  prayed  for  In  specific 
amounU  for  Injury  to  the  land,  the  deatnw- 


tlon  of  the  crops,  the  loss  of  the  services  of 
appellees'  children  on  account  of  sickness 
caused  by  said  overflow,  for  doctor's  and 
medical  bills,  and  for  the  discomfort  and 
annoyance  caused  appellees  by  the  odors 
arising  from  said  stagnant  water,  and  by  the 
mosquitoes  produced  by  said  overflow.  A[>- 
pellant's  answer  contained,  besides  general 
and  special  demurrers,  a  general  denial,  and 
special  plea  setting  up  that  during  the  time 
said  water  was  upon  appellees'  premises  that 
aection  of  the  country  was  visited  by  the 
most  unusual  and  unprecedented  rainfalls, 
which  were  not  and  could  not  have  been 
foreseen  by  appellant  when  it  constructed  its 
roadbed  and  ditches,  and  that  said  overflow 
of  appellees'  premises  was  caused  by  the  act 
of  God,  and  was  not  due  to  any  negligence 
on  the  pai-t  of  appellant.  The  trial  of  the 
cause  In  the  court  below  by  a  Jury  resulted 
In  a  verdict  and  Judgment  In  favor  of  appel- 
lee for  the  sum  of  $100.  from  which  judg- 
ment this  appeal  is  prosecuted. 

Appellant's  first  assignment  of  error  pred- 
icates error  upon  the  ruling  of  the  trial  court 
in  permitting  appellees  to  prove,  over  the 
objection  of  appellant,  that  the  appellant  re- 
moved the  obstruction  in  said  ditch  about  the 
15th  of  August,  and  that  after  said  obstruc- 
tion was  removed  the  water  ran  off  appel- 
lees' premises.  We  are  of  opinion  that  the 
trial  court  did  not  err  in  admitting  this  tes- 
timony. Appellees  alleged  in  their  petition 
that  the  overflow  of  th^r  premises  was 
caused  by  the  obstruction  of  the  ditch,  and 
that  as  soon  as  said  obstruction  was  re- 
moved the  water  ran  <At.  The  issue  In  the 
case  was  not  whether  or  not  the  obstruction 
existed,  but  whether  or  not  it  was  the  cause 
of  the  ovei'flow  of  appellees'  premises.  It 
would  certainly  have  been  permissible  for 
appellant  to  have  shown  on  this  Issue  that 
after  the  obstruction  of  the  ditch  had  been 
removed  water  continued  to  accumulate  upon 
appellees'  premises,  and  thereby  demonstrate 
that  said  obstruction  was  not  the  cause  of  the 
overflow,  and  we  think  It  was  equally  per- 
missible for  the  appellees  to  show  that  the 
removal  of  the  obstruction  caused  the  water 
to  recede  from  their  premises.  We  do  not 
think  the  admission  of  the  testimony  contra- 
venes the  well-established  rule  that  proof  of 
subsequent  repairs  is  not  admissible  for  the 
purpose  of  proving  prior  negligence.  As  be- 
fore stated,  the  evidence  was  not  admitted 
for  the  purpose  of  showing  negligence,  but 
to  show  that  the  condition  of  the  ditch  was 
the  cause  of  the  orerflow  of  appellees'  jwem- 
ises. 

Appellant's  second  assignment  complains 
of  the  charge  of  the  court,  In  that  It  submits 
to  the  Jury  the  Issue  as  to  whether  or  not 
appellant  was  negligent  in  the  construction 
of  Its  roadbed  and  ditches,  which  issue  was 
not  raised  by  the  pleadings  or  evidence  in 
the  case.  The  charge  complained  of  is  man- 
ifest  error.  It  Is  equally  as  clear  that  the  Jury 
wholly  disregarded  this  charge,  as  they  ' 
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by  their  verdict  that  the  Injury  to  appellees 
was  caused  by  "the  obetructlOD  to  appellant's 
ditch";  thus  ignoriug  the  only  lasue  of  neg- 
ligence submitted  to  them  by  the  court,  and 
determining  the  issue  as  presented  by  the 
pleadings  and  eTidence  In  the  case.  Upon 
this  state  of  the  record  we  are  of  the  opinion 
that,  it  afflrmatlTely  appearing  that  the 
charge  did  not  mislead  the  Jury,  the  error  in 
such  charge  was  harmless,  and  would  not  au- 
thorize a  reversal  of  the  Judgment  Hubby 
V.  Stokee,  22  Tex.  220;  Kaise  t.  Lawson,  38 
Tes.  104;  Railway  Co.  t.  Baker  (Ark.)  65  8. 
W.  941. 

The  fifth  assignment  of  error  complaiOB  of 
the  charge  of  the  court,  In  that  It  submits 
to  the  Jury,  as  an  element  of  damage,  appel- 
lees' loss  of  the  services  ot  their  children, 
when  the  evidence  fails  to  show  that  the 
services  of  said  children  were  of  any  value. 
We  think  this  assignment  should  be  sus- 
tained. There  is  no  evidence  that  the  serv- 
ices of  appellees'  children  were  of  any  value, 
and  the  loss  of  such  services  should  not  have 
been  submitted  to  the  Jury  as  an  Item  of 
damage.  Ai^Uees  do  not  contend  that  the 
charge  complained  of  is  not  erroneous,  bat 
Insist  that  the  error,  If  any,  was  harmless, 
because  the  verdict  of  the  Jury  shows  af- 
firmatively that  no  damage  was  found  by  the 
Jury  for  the  loss  of  the  services  of  appel- 
lees* children.  We  do  not  bo  understand  the 
verdict.  The  trial  court,  at  the  request  of 
the  appellant,  Instructed  the  Jury  that.  If 
they  found  for  the  plaintiffs,  they  should 
specify  In  their  verdict  the  amount  of  each 
item  of  damage  claimed  by  plaintiffs  which 
they  should  so  find.  The  Jiiry  failed  to  com- 
ply with  this  Instruction,  and  returned  the 
following  verdict:  "We,  the  Jury,  And  for 
the  plaintiffs  the  sum  of  one  hundred  dollars 
($100)  for  the  obstructltm  of  the  ditch  by  the 
dtfendant,  and  by  causing  water  to  stand  on 
plaintiffs'  property."  This  verdict  finds  the 
cause  of  the  damage,  but  falls  to  specify  any 
of  the  items  of  damage  claimed  by  the  ap- 
pellees, and  it  cannot  be  determined  from 
said  verdict  which  of  said  items  ot  damage 
were  found  by  the  Jury.  The  claim  for  the 
loss  of  the  services  of  appellees'  children  may 
have  been  considered  by  the  Jury  In  estimat- 
ing the  amount  of  damages  found  by  them, 
as  nothing  to  the  contrary  is  shown  by  their 
verdict. 

The  eighth  assignment  complains  of  that 
portion  of  the  court's  charge  which  instructs 
the  Jury  that,  *if  the  defendant  used  ordi- 
nary care  to  prevmt  Injury  to  plaintiffs,  as 
they  alleged  was  caused,  and  that  said  in- 
Jury  was  caused  directly  and  proximately  by 
the  act  of  God,  and  not  by  snch  want  of  care, 
to  find  for  the  defendant"  Appellant  con- 
tends that  this  Instruction  was  erroneous,  be- 
cause, if  the  damage  was  caused  by  the  act 
of  Qod,  appelant  would  not  be  liable  there- 
for, notwithstanding  It  may  have  been  neg- 
ligent In  not  keeping  its  ditch  free  from  ob- 
Btnictlon.  This  proposition  ai  to  the  non- 


liability of  appellant  for  damages  caused  by 
the  act  of  God.  regardless  of  whether  or  not 
appellant  used  ordinary  care  to  prevent  the 
Injury,  is  clearly  sound,  and  we  are  of  opinion 
that  the  Instruction  complained  of  Is  open  to 
the  objection  urged,  and  should  not  have 
been  given.  It  Is  unnecessary  to  c<uislder 
any  of  the  remaining  assignments,  because, 
if  any  errors  are  thereby  pointed  out  they 
are  not  such  as  are  likely  to  occur  upon  an- 
other trial  of  this  case,  and  It  would  serve 
no  useful  purpose  to  discuss  said  assignments. 
For  the  errors  in  the  charge  of  the  court  as 
above  indicated,  the  Judgment  of  the  court 
below  will  be  reversed,  and  this  cause  re- 
manded for  a  new  trlaL  Reversed  and  re- 
manded. 


NEEDHAM  v.  BTTHEWOOD. 
(Oourt  of  Civil  Appeals  of  Texas.  Jan.  24, 

1901.) 

arbitration  and  award-action  on  award 
— failcrb  to  itbmizb  claxh-^ffbot  op 
settiieuznt— xjhitati0n8— instrucnon— 

reque:sts. 

1.  A  petition  ailing  performance  of  certain 
services,  the  existence  of  a  partnership  agree- 
ment, and  a  settlement  and  compnuniBe  of  such 
claims  by  a  third  person,  whereon  the  defend- 
ant promised  to  pay  such  compromised  claim, 
states  a  cause  of  action  osi  the  compromise,  and 
hence  an  objection  that  the  claim  was  not  item- 
ized was  properly  overniled. 

2.  An  award  of  an  arbitrator  appointed  to 
adjust  claims  between  partners  Is  binding  on, 
the  parties  thereto,  In  the  absence  of  fraud,  ac- 
cident, er  mistake. 

On  Rehearing. 

In  an  acUon  on  an  award  growing  out 
of  an  alleged  partnership,  where  the  question 
whether  the  claim  had  been  barred  by  limita- 
tion was  In  Issue,  but  was  not  sutmoltted  in  the 
court's  Cham,  It  was  vrror  to  r^se  a  dtarge 
that  plaintiffs  claim  was  barred  If  the  same  ac- 
crued more  than  two  years  before  the  com- 
mencement of  the  action,  unless  a  partnership 
existed  between  plaintiff  and  defendant  tiy  aa 
express  or  tacit  understanding  to  that  effect,  as 
snch  charge,  whether  accurate  at  not,  called 
the  court's  attention  to  the  question  ot  Hmlta- 
tioa. 

Appeal  from  Wharton  county  court;  6.  8. 
Gordon,  Judge. 

Action  by  D.  W.  Bythewood  against  J.  B. 
Needfaam  <m  an  award  for  services  and  In- 
terest In  an  alleged  partnerships  From  a 
judgment  In  favor  of  plaintiff,  def«idant  ap- 
peals. Reversed. 

G.  G.  Kelley,  for  appellant 

PLEASANTS,  J.  The  caose  ot  action  up- 
on which  Judgment  was  rendered  In  the  court 
below  in  favor  of  appellee  is  set  out  In  plain- 
tiff's amended  [>etition,  npon  which  the  case 
was  tried,  as  follows:  "And  for  cause  of 
action  plaintiff  says:  That  during  the  years 
1883  and  1804  and  1896  plaintiff  was  em- 
ployed by  defendant,  J.  R  Needham,  as  a 
clerk  and  manager  tor  said  Needham  in  car^ 
rylng  on  and  conducting  a  mercantUe  bnsi- 
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ness  at  the  Brooks  store  and  on  the  Brooks 
farm  in  Wharton  county,  Texas,  at  a  salary 
of  f%  per  month.  That  during  the  years 
ISes  and  1891  and  1896,  while  plainUff  was 
BO  employed  by  said  defendant,  this  plain- 
tiff drew  wages  sofllcient,  and  no  more,  to 
meet  his  necessary  expenses,  and  left  the  re- 
maindo:  of  his  wages  on  deposit  with  the 
said  J.  B.  Needham,  defendant,  to  be  drawn 
by  plaintiff  at  any  time  he  might  desire  to  do 
so.  That  In  the  spring  of  1805  plaintiff  and 
d^endant,  with  one  Tom  Smith,  entered  Into 
B  contract  with  one  W.  0.  Brooks,  of  Whar- 
ton county,  Texas,  for  the  rent  of  the  Brooks 
farm,  with  the  store  thereon,  for  the  year 
1S96.  The  terms  of  the  saJd  contract  were 
that  the  said  Needham,  Tom  Smith,  and  this 
plaintiff  were  to  conduct  said  mercantile 
boeiness  situated  in  said  Brooks  store,  colti- 
Tate  the  Brooks  farm,  and  be  equal  part- 
ners In  the  profits  arising  from  the  year's 
boslnefls  of  1896^  That  In  pursuance  of  said 
rerbal  agreement  this  plaintiff  labored  and 
worked  during  the  year  1896,  furnished  tools 
and  Implements,  and  assisted  In  conducting 
said  business,  and  making,  bousing,  and 
gathering  a  crop  raised  on  said  Brooks  farm; 
but  that  the  said  J.  B.  Needham,  at  the  end 
of  the  year  18dS,  refused  to  pay  to  plaintiff 
his  part  of  th€  profits  and  rents  arising  from 
his  year's  labor,  and  failed  and  refused  to 
pay  the  amount  due  to  this  plaintiff  thereto- 
fore deposited  with  the  said  J.  B.  Needham. 
That  on  or  about  the  16th  day  of  January, 
1806,  this  plaintiff  and  J.  B.  Needham,  Tom 
Smith,  and  W.  C.  Brooks  had  an  accounting 
and  settlement  of  all  thetr  accounts  then 
due  to  each  of  the  above-named  parties. 
That  each  of  said  parties  above  mentioned 
agreed  that  R.  L.  Hardman  should  take  all 
the  books  and  accounts,  and  adjust  the 
claJms,  and  state  how  much  was  then  due 
to  the  said  W.  O.  Brooks  for  the  rent  of  said 
farm,  and  how  much  was  due  to  this  plain- 
tiff by  the  said  J.  B.  Needham,  defendant 
That  It  was  found  in  said  settlement  that  de- 
fendant,  J.  B.  Needham.  was  due  to  plaintiff 
the  nun  of  $621.35,  and  that  this  plaintiff 
was  released  from  all  Indebtedness  to  the 
said  Tom  Smith  and  said  W.  a  Brooks. 
That  defendant,  J.  B.  Needham,  then  and 
there  promised  to  pay  to  this  plaintiff  the 
said  snm  of  $621.36.  That  the  books  and  ac- 
counts and  all  other  written  data  by  which 
said  settlement  was  made  were  placed  In  t^e 
hands  of  defendant,  J.  B.  Needham,  and  this 
plaintiff  has  since  said  day  and  date  been 
usable  to  procure  same  in  order  to  make  an 
Itemized  statement  and  account  thereof. 
Plaintiff  says  that  said  amount  la  Justly  due 
to  blm,  and  tbat  the  defendant,  J.  B.  Need- 
ham, did,  on  or  about  the  10th  day  of  Janu- 
ary, 1886,  promise  and  agree  to  pay  to  plain- 
tiff said  sum  of  $621.36,"  etc.  Appellant's 
answer  contained  general  and  special  excep- 
tions, general  denial,  special  denial  under 
oath  of  the  alleged  partnership,  pleas  of  lim- 
ttatloo  of  two  and  four  years,  and  a  plea  in 


reconvention,  setting  up  various  items  of  in- 
debtedness against  the  appellee,  the  aggi-e- 
gate  amount  claimed  in  said  plea  being  $1,- 
000.  The  caoseKwas  tried  by  a  Jury,  and  a 
verdict  retumed  In  favor  of  appellee  for  the 
sum  of  $651.36,  and  a  Judgment  rendered  ac- 
cordingly against  the  appellant,  from  which 
Judgment  this  appeal  is  prosecuted. 

While  the  evidence  Is  conflicting,  and  not 
entirely  satisfactory,  it  is  sufficient  to  sus- 
tain the  finding  that  the  claims  and  accounts 
between  appellant  and  appellee  were  adjust- 
ed and  compromised  in  January,  1896,  and 
as  a  result  of  said  compromise  the  appellant 
agreed  and  promised  to  pay  appellee  the 
sum  of  $651.36  In  settlement  of  all  claims  and 
demands  theretofore  made  against  him  by 
appellee  arising  out  of  said  alleged  partner- 
ship or  otherwise,  and  further  agreed  to  re- 
lease appellee  from  all  Indebtedness  claimed 
against  him.  As  we  understand  appellee's 
petition,  it  Is  a  suit  upon  the  compromise 
agreement,  and  not  one  upon  a  stated  ac- 
count; and  the  rule  announced  In  Neyland  v. 
Neyland,  19  Tex.  423,  does  not  apply.  It 
was  not  necessary  for  said  petition  to  contain 
an  Itemized  accoant  or  bill  of  particulars  of 
all  the  claims  and  accounts  asserted  by  ap- 
pellee, and  considered  and  adjusted  In  said 
compromise,  and  appellant's  exception  to  the 
petition  on  the  ground  that  it  did  not  con- 
tain an  itemized  statement  of  the  accounts 
sued  on  was  properly  overruled. 

Appellant  requested  the  court  bdow  to  give 
the  following  instruction  to  the  Jury:  "You 
are  Instructed  that  If  you  believe  from  the 
evidence  that  more  than  two  years  elai>sed 
from  the  time  the  indebtedness  claimed  to  be 
due  by  defendant  to  plaintiff  accrued,  then 
said  indebtedness  would  be  barred  by  tbe 
statute  of  limitation  of  two  years,  unless 
you  further  believe  that  said  parties  were 
partners,  and  that  this  Is  a  partnership  debt; 
and  in  this  connection  yon  are  charged  that, 
in  order  for  said  parties  to  have  been  part- 
ners as  between  ttiemselves,  there  must  have 
been  an  agreement  to  that  effect  between 
them,  or  their  dealing  during  the  period  of 
said  alleged  partnership  must' have  shown  a 
tacit  understanding  or  acquiescence  to  that 
effect"  We  do  not  think  the  court  erred  In 
refusing  to  give  this  Instruction,  because  It 
Ignores  the  alleged  adjustment  and  com- 
promise, and  would  hare  authorized  the  jury 
to  have  applied  the  statute  of  limitation  to 
the  several  claims  of  appellee  upon  which 
said  adjustment  and  compromise  was  based, 
and  to  have  found  appellee's  suit  barred  If 
two  years  bad  elapsed  between  tbe  date  of 
the  accrual  of  said  claims  and  the  filing  of 
this  suit  unless  such  claim  was  shown  to 
have  arisen  out  of  the  alleged  partnership. 
We  think  the  statute  of  Umltatlon  would  only 
run  from  the  date  of  said  alleged  adjustment 
and  tbe  promise  of  appellant  to  comply  with 
the  terms  of  same,  and  the  question  of  part- 
nership was  an  Immaterial  Issue  In  this  case. 
Whether  appellee  was  a  partnn  in  the  bnsl 
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nesB,  as  alleged,  or  not  lie  claimed  to  be 
Bucb,  and  claimed  an  Interest  In  tbe  pn^ts 
of  tiie  business  of  said  firm,  and  also  claim- 
ed other  Indebtedness  due  him  appellant, 
and  to  effect  a  settlement  and  adjustment  <^ 
these  claims  and  of  the  counterclaims  assert- 
ed against  him  by  appellant  it  was  agreed 
that  Mr.  Uardmau  should  adjust  the  matters 
Id  dispute.  When  Hardman  made  this  ad- 
justment, and  it  was  agreed  to  between  the 
parties,  and  appellant  promised  to  pay  the 
amount  found  by  Hardman  to  be  due  appel- 
lee, in  the  absence  of  pleading  and  proof  of 
fraud,  mlstalie.  or  accident  the  adjustment 
or  compromise  so  made  is  binding  between 
the  parties,  and  appellant's  promise  to  com- 
ply with  the  terms  of  said  adjustment  became 
a  new  obligation.  We  think  none  of  the  as- 
signments point  out  any  reversible  error, 
and  the  Judgment  of  the  court  below  will  be 
affirmed.  A^lrmed. 

On  Motion  for  Rehearing. 

(March  18,  1901.) 

Upon  reconsideration  we  have  become  con- 
vinced that  we  erred  In  our  Judgment  In  this 
case  rendered  on  the  24th  day  of  January, 
1001,  aflrming  the  Judgment  of  the  court  be- 
low. The  issue  of  limitation  was  fairly  rais- 
ed by  the  pleadings  and  evidence  In  the  case, 
and  the  court  below  failed  to  submit  the 
question  in  his  charge  to  the  Jury.  Such  be- 
ing the  fact,  the  charge  requested  by  appel- 
lant on  said  issue,  whether  entirely  accurate 
or  not  in  Its  application  of  the  law  to  the 
facts  of  this  case,  was  sufficient  to  call  the 
trial  court's  attention  to  the  omission  in  his 
charge,  and  to  require  of  him  a  charge  prop- 
erly submitting  said  Issue  to  the  Jury;  and 
the  failure  to  instruct  the  Jury  upon  said  Is- 
sue is  reversible  ervor.  Railway  Co.  t.  Long 
(Tex.  Civ.  App.)  48  S.  W.  599;  Sanger  v. 
Thomasson  (Tex.  Olv.  App.)  44  8.  W.  409. 
If  the  petition  in  the  case  could  only  be  con- 
sidered as  setting  up  a  cause  of  action  based 
on  a  stated  account,  apikellant's  exception  to 
said  petition  on  the  ground  that  the  items  of 
indebtedness  claimed  and  the  dates  of  the 
accrual  of  same  are  not  set  out  with  suffi- 
cient certainty  sliould  have  been  sustained. 
We  are,  however,  unable  to  agree  with  learn- 
ed counsd  for  appellant  that  the  cause  of 
action  set  out  in  the  petition  Is  based  upon 
a  stated  account  We  think  the  petition, 
tested  by  any  of  the  exceptions  urged  against 
it  by  appellant  sufficiently  states  a  cause  of 
action  based  upon  a  settlement  and  com- 
promise of  plaintiff's  claims  against  the  de- 
fendant and  upon  this  question  we  adhere 
to  the  views  expressed  In  our  former  opiaion. 
Because  of  the  error  of  the  trial  court  in 
falling  to  submit  the  issue  of  limitation  in 
his  charge  to  the  Jury,  the  judgment  of  af- 
firmance heretofore  rendered  by  this  court 
will  be  set  aside,  and  the  Judgment  of  the 
court  below  will  be  reversed,  and  this  cause 
rananded  tor  a  new  trlaL 


FEUGHTAL  et  ai.  v.  COTTON  STATES 

BLDG.  CO. 
(Coart  of  Civil  Appeals  of  Tucoa.  Feb.  27, 
1901.) 

BUILDING  AND  LOAN  ASSOCIATIONS— USURY— 
EVIDBNCB-QUBSnON  FOR  JURY. 
1.  When  there  Is  doubt  as  to  whether  a  trans- 
action, appareotiy  fair  on  Its  face,  is  free  from 
usury,  or  Is  a  mere  device  to  obtain  more  than 
lefcal  interest,  the  question  whether  it  is  usuri- 
ous Ib  for  the  jury. 

.  2.  Parol  evidence  showing  the  true  diaracter 
of  a  contract  is  admissible  on  an  Issue  ot  osary. 
though  the  contract  is  in  writing,  and  appears 
fair  on  its  face. 

3.  The  fact  thst  a  sum  talcen  as  interest  by 
a  building  associstion  exceeds  the  legal  rate 
does  not  show  usury,  where  the  amount  of  the 
excess  is  insignificant,  and  it  Is  apparent  that 
the  excess  was  paid  simply  for  the  convenience 
of  the  psrties,  with  the  intention  of  dedacting 
It  from  the  last  payment 

4.  It  is  competent  to  permit  the  parties  to  a 
transaction  to  teaUfy  to  their  inteotions  when 
the  question  ot  usury  Is  In  issue. 

Appeal  from  district  court,  Lamar  county: 
E.  S.  Chambers,  Jndge. 

Action  by  Cotton  States  Building  Com- 
pany against  3.  B.  and  Nettle  Pelghtai. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Reversed. 

Llghtfoot  Denton  &  Long  and  B.  W. 
Wortbam,  for  apppllanta.  Uoore,  Park  ft 
Birmingham,  for  appellee. 

XBILL,  J.  This  suit  was  brought  by  the 
appellee,  a  Texas  corporation,  against  ap- 
pellants, J.  B.  and  Nettie  Peightal,  to  re- 
cover $500  and  Interest  according  to  the 
terms  of  a  contract  between  the  parties,  the 
terms  of  which  will  be  hereinafter  stated, 
together  with  $60  attorney's  fee,,  and  for 
foreclosure  of  an  alleged  mechanic's  lien  on 
a  certain  house  and  lot  situated  in  Bnnis, 
Tex.  The  appellants,  defendants  below, 
pleaded  under  oath  that  the  cwtract  de- 
clared upon  was  usurious;  that  the  contract 
was  devised  by  appellee  and  the  National 
Building  &  Loan  Association  as  a  scheme  to 
cover  usury,  aqd  exact  from  them  more  in- 
terest tlian  they  were  allowed  to  charge  by 
law,  and  that  under  it  usury  was  exacted 
by  appellee  from,  and  paid  It  by,  appel- 
lants; that  as  an  inducement  for  them  to 
enter  into  the  contract  the  appellee  held 
out  to  them,  through  Its  agents  and  printed 
circulars,  that  appellants  could  borrow  $500 
at  10  per  cent  per  annum  with  which  to 
build  their  home;  that.  In  order  to  procure 
said  loan,  it  was  necessary  to  take  10  shares 
of  stock,  and  that  every  payment  of  stock 
would  reduce  the  principal  of  the  debt  each 
month,  and  that  each  monthly  payment  on 
stock  would  reduce  the  prlucipal  that  much; 
that  no  loan  could  or  would  be  extended 
beyond  6  years,  or  72  months,  and  that  at 
the  end  of  that  time  the  debt  would  be  fully 
paid;  that  being  induced  by  said  promises 
and  agreements,  they  entered  Into  said  con- 
tract agreeing  to  pay  the  sum  of  $900.  and 
secura  It  by  a  Uen  on  their  homestead  In 
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Ennls,  and  sa  %  part  of  tiie  contntet  ot  loao 
nibscribe  for  10  sbares  of  tbe  company's 
stock;  tbat  the  Imnance  of  tbe  stock  vas 
m  mere  pretense  and  device  to  coTer  UBnrr; 
tbat,  at  the  time  of  its  pretended  Issuance 
by  the  association.  It  Immediately  required 
it  to  be  transferred  back  to  tbe  company; 
that  it  had  never  been  In  appellants'  posses- 
sion, but  remahied  In  the  castody  of  the 
association  from  the  date  of  Issuance  to  the 
present  tfme;  that  an>ellant8  did  not  make 
or  want  any  loTestment  In  nuiA  stock,  but 
said  contract  vas  made  by  both  parties 
purely  as  a  loan,  in  order  that  appellants 
might  borrow  (600  to  build  their  homeBtead, 
and  for  no  other  purpose;  that  the  contract 
■was  dated  August  25,  1802.  but  appeUants 
bad  prerlously  thereto  been  required  to  pay 
and  had  paid  the  assodatlon  thereon,  on 
August  5,  1892,  $11,  on  September  5,  1882, 
$7.70,  and  that  they  bad  been  required  t^r 
the  association  to  pay  and  bad  paid  regular- 
ly, on  tbe  fith  day  of  each  month  there- 
after, tbe  sum  of  $7.70  for  tbe  period  of  sev- 
en years,— tbat  Is  to  say,  84  months,— mak- 
ing in  the  aggregate  $610.10;  that  there  was 
at  no  time  of  such  payments  the  amount  of 
Interest  due  from  appeUants  ss  was  demand- 
ed and  paid;  that  appellee  wholly  failed  and 
refused  to  carry  out  Its  promises  and  agree- 
ments  to  apply  the  payments  on  stock  to  re- 
duce the  principal  of  the  debt  each  month, 
as  It  had  agreed,  but  continued  to  demand 
and  require  appellants  to  pay  the  same 
amounts  of  the  usurious  Interest  on  tbe  last 
month  of  said  M  months  as  had  been  re- 
quired on  the  first,  and  tbat  such  Interest 
was  largely  more  than  10  per  cent  per  an- 
num. Appellants  denied  that  they  ever 
made  default  for  three  months,  or  for  any 
other  time;  that  the  principal  of  the  debt 
was  fully  paid;  and  that  all  Interest  pay- 
ments on  said  debt  were  usurious,  and  that 
th^  were  entitled  to  recover  double  the 
amount  so  paid.  They  prayed  for  a  cancel- 
lation of  the  contract  sued  on,  and  for  judg- 
ment against  aj^Iee  tor  $80a  By  a  bui>- 
plemental  petition,  the  appdiee  denied  the 
allegations  In  appellants*  cross  bill,  and  al- 
leged that  the  payments  made  each  month 
were  made  and  appropriated  as  follows: 
$4.20  Interest  and  premiums,  and  $8.60  per 
month  on  stock.  It  also  pleaded  Umltatloa 
of  two  years  iqmn  the  penalty  claimed  by 
appeUants  for  usury.  By  supplemental  an- 
swer, appeUants  averred  that  the  subsiolp- 
tion  of  stock  and  loan  of  the  money  were 
one  and  flie  same  transaction;  that  the 
agreement  to  mature  the  stodE  and  pay  the 
debt  In  six  years  was  a  material  Induce- 
ment  held  out  to  them  to  take  the  loan; 
that  the  plea  ot  limitation  does  not  an>ly. 
because  the  contract  was  and  la  a  crattin- 
nons  obe,  extending  from  August  5,  18B2, 
to  August  5,  1880,  Inclusive,  and  that  the 
appUcatlons  of  said  payment  were  made  and 
received  in  writing  each  month  during  such 
timc^ 


After  hearing  the  evidence,  tiie  court  In- 
structed the  Jury  as  follows:  "In  this  case 
I  Instruct  you  to  render  a  verdict  for  plain- 
tiff. Ton  wUI  calculate  the  Interest  on  the 
payments  made  on  the  amounts  iiaid  and 
due  on  the  ten  shares  of  stock  at. the  rate 
of  6%  per  annum,  and  for  42%  months,  and 
add  that  amount  to  the  amount  of  dues 
paid  on  Btwk;  deduct  the  total  thus  arriv- 
ed at  from  $ESO0,  toe  amount  of  credits  and 
Interest  amountli^  to  $300.40,  which  de- 
ducted from  $600  would  leave  $188.60;  and 
calculate  the  Interest  on  tiie  amount  to  this 
date,-^that  Is,  $1W.60,  at  tiie  rate  of  10% 
from  September  6,  1888,— and  retum  yonr 
verdict  tat  that  amount,  with  foreclosure 
of  Hen.  Ton  wlU  also  return  a  verdict  for 
reasonable  attorney's  fees."  In  obedience 
to  thte  charge,  the  Jury  found  a  verdict  in 
favor  of  appeUee  for  $147.86,  with  fore- 
closure of  Uen  on  the  land  described  In  its 
petition,  and  also  found  for  plaintiff  $28  as 
attorney's  fees.  Upon  this  verdict  the  Judg- 
ment appealed  from  was  rendered. 

So  much  of  the  evidence  as  Is  necessary 
to  a  consideration  of  the  questions  Involved 
In  this  appeal  may  be  stated  as  follows: 
On  August  6,  1802,  the  National  Building 
&  Loan  Association,  the  name  of  wblch  was 
afterwards  changed  to  Cotton  Stetes  Build- 
ing Company,  Issued  to  Nettie  Pelgbtel,  one 
of  appeUants.  10  shares  of  class  A  stock. 
In  her  written  application  to  the  assorlatlon 
for  the  stock,  Mrs.  Pelghtal  stated  that  she 
bad  read  Its  Uterstnre,  and  nndwstood  the 
amount 'of  dues  required  to  maintain  the 
shares  to  be  86  cents  per  month  on  each 
$50  share,  payable  on  or  before  the  5th  day 
of  each  month,  making  a  total  monthly  pay- 
ment of  $7,  and  she  agreed  to  aUde  by  all 
the  terms  and  conditions  and  by-laws  of 
the  association,  and  to  comply  with  all  Its 
rules  and  regulations.  On  the  margin  of 
the  application  was  written  in  red  ink: 
"Agents  are  not  allowed  to  make  any  prom- 
ise not  In  conformity  to  our  printed  mat- 
ter." The  by-laws  of  the  assodatlon  pro- 
vide that  aU  holders  of  class  A  shares  shall 
be  Hitltled  to  a  loan  of  $50  on  each  share 
held  by  him,  such  loans  to  be  sscored  by 
first  lien  on  real  estate;  that  each  loan  shall 
be  based  on  shares  In  class  A  equal  at  ma- 
turity to  tbe  amount  of  the  loan;  fbat-sucb 
shares  must  be  six  months  olA,  or  six  montb- 
ly  Installments  must  have  been  paid  In  ad- 
vance before  an  appUcatlon  would  be  con- 
sidered; that  If  any  shareholder  shall  fall 
or  neglect  to  imy  the  Interest  on  his  loan, 
or  his  regular  monthly  installment,  or  othor 
fees,  for  three  months,  or  In  any  way  fall 
to  comply  with  bis  ctmtract,  the  association 
may  compel  payment  of  principal,  interest, 
flues,  and  dues  by  proceeding  to  foreclose 
tbe  lien  or  otiier  securities,  which  shall  at 
once  become  due  and  payable,  and  the  as- 
sociation may  cancel  and  treat  as  forfeited 
the  shareholder's  stock,  whether  deposited 
as  coUateral  security  or  not;  and  the  pay- 
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mentB  thereon  shall  be  forfeited  to  the  share- 
holden;  that  the  certificate,  terms,  and  con- 
ditions of  shares  of  the  a880clatl<H)  and  Its 
b7-lawB  form  the  contract  with  the  sbare- 
holders,  and  the  application  for  a  loan  shall 
form  a  part  of  the  contract  with  the  bor- 
rower; that  no  agent  who  solicits  shares 
for  the  asBoclatlon  shall  have  the  right  to 
promise  a  loan  at  any  time,  or  to  sell  shares 
with  the  underBtandlng  that  a  loan  will  be 
made,  until  It  has  been  first  approved  by 
the  dlrectcws  of  the  home  office,  nor  shall 
he  bare  authority  to  change  or  alter  any 
of  the  terms  or  conditions  contained  in  Its 
literature. 

The  prospectcs,  under  the  title  "HtHnes 
Blake  Happiness,"  Issued  by  the  assodatl(m, 
and  read  and  considered  by  appellants  before 
an;»lying  for  adtares  and  a  loan  from  the  com- 
pany, contains  the  following:  "The  object  of 
the  NatlOTsl  Building  and  Loan  Association 
Is  to  assist  its  members  either  to  obtain  homes 
M-  Invest  savings  In  a  safe  and  profitable  way. 
The  Intaest  of  the  borrower  Is  linked  with 
that  of  tlw  Investor  In  such  manner  that  both 
Is  materially  advanced.  When  the  payment 
of  the  shares,  togethw  with  the  net  profit, 
amounts  to  the  maturity  value,  they  shall  be 
fully  matured  and  paid,  and  no  more  pay- 
ments shall  be  required,  and  the  holder  shall 
be  entitled  to  receive  the  full  face  value  of 
each  share,  dass  A  or  general  shares:  The 
maturity  value  of  this  class  of  shares  Is 
$50.00  each,  and  are  estimated  to  mature  In 
about  serenty-two  months  from  tiielr  date, 
and  Oie  monthly  Inatsllment.  which  Is  SS 
ceatB  on  each  share,  must  be  paid  oa  or  bet<«e 
the  DQi  day  of  each  month,  without  notice. 
An  applicant  for  a  loan  must  carry  sharra  in 
class  A  eqml  at  maturity  to  the  face  value  of 
the  loan.  His  shares  must  be  six  numths  old, 
or  he  must  pay,  or  cause  to  be  iiald,  alz 
months'  InstallmoDts,  In  advance;  before  bis 
application  fov  a  loan  will  be  ccmddered. 
Loans  are  not  made  ttx  longer  than  six 
years."  In  said  prospectus,  under  tbe  title 
"Illustration,*'  Is  the  following,  showing  the 
estimated  cost  of  a  fl.000  loan  to  the  holder 
of  20  shares  in  class  A: 

Membership  fee  |    10  00 

Monthlj  installmenta  S  7  00 

Monthly  interest   8  SS% 

Oontioxept  fund   1  00 

SeveDtr-two    monthly  installments 

$16.3S^  „   1476  00 

Oancdlation  fee,  26  cents  per  share. ,        6  00 

Total  cost  to  bomnr  In  72  months  |1491  00 

And  under  the  head  of  "Safety  of  Che  In- 
vestmuit"  is  the  fallowing:  "Hie  association 
takes  the  wiMimnTn  risk  at  the  time  the  loan 
Is  made,  and  every  payment  of  m<mtb^  in- 
stallment tlieresfter  reduces  the  debt,  while 
the  security  remains  the  same.  All  shares  In 
class  A  are  estimated  to  mature  in  about  six 
years  from  their  date,  and  at  maturity  any 
member  may  withdraw  such  shares,  and  re- 
ceive ISO  ttierefor.  While  It  <»nnot  be  stat> 
ed  with  abstdnte  certainty  what  time  It  will 
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require  for  these  shares  to  mature,  yet  the 
experience  of  building  and  loan  assodatlons, 
and  reliable,  safe  mathematical  calculations, 
make  six  years  a  ocmsarratlve  estimate  for 
the  maturity  of  shares  under  this  plan.** 

On  the  2Qth  day  of  August,  1892,  the  ap- 
pellants and  appellee  entered  into  a  writ- 
ten contract,  properly  signed  and  acknowl- 
edged, whereby  the  latter  agreed  to  build 
a  house,  according  to  certain  plans  and  spe- 
ciflcatlons,  for  appellants  on  certain  lots  sit- 
uated in  Ennls,  Ii<Ilis  count?;  and.  In  con- 
sideration of  this  agreement,  ^^llanta 
agreed  to  pay  the  ^pellee  $500,  and  to  pay 
said  association  the  sum  of  $3.50  oa  their 
10  shares  ut  stock  untn  the  matorily  of  said 
shares,  as  provided  for  In  the  plan  and  by- 
laws, which  were  made  a  part  of  the  con- 
tract. They  also  agreed  to  pay,  as  Interest 
on  the  $600,  the  further  sum  of  $416%  per 
month  from  the  26th  di^  of  August,  1892. 
till  the  maturi^  of  their  10  shares  of  stock. 
The  contract  contained  provisions  In  rela- 
tion to  Insurance,  taxes,  etc.  not  necessary 
to  state  here.  To  secure  the  payment  of 
the  above  sums  of  money,  interest  due  there- 
on, all  dues  and  fines,  as  prescribed  In  ttM 
by-laws  of  the  sssoclation,  and  reasonable 
attorney's  fees  (if  judicial  proceedings  should 
be  used  in  collecting  said  sums  of  mon- 
ey or  in  foreclosing  the  Hen  given).  It  was 
agreed  between  the  parties  that  the  associa- 
tion should  have  a  medianlc's  and  buildw'B 
lien  on  the  house  and  lot  The  boose  was 
built  according  to  plans  and  q>eciflcatIoas, 
wltti  the  $500  loaned  and  futni«hed  hy  the 
association,  half  of  which  was  paid  oat  by  the 
association  on  October  16,  1892,  and  half  on 
the  last  of  that  month. 

The  payments  made  by  appellants,  exdnd- 
Ing  membership  fee  of  $7JX>,  are  as  follows: 

Adyance  payment  on  stock  $  21  00 

Monthly  payments  on  stock,  $3.50,  An- 
rost  6,  1832,  to  Augost  6,  18&9,  In- 
anslve   aM  00 

Acxregate  payments  on  stodc  $315  00 

Interest  payments,  S4.20,  Aognst  6l 
1882;  to  August  6, 1899,  IneloslTe. . .    862  80 

In  full  poymenta  $667  80 

No  psyments  were  made  after  August 

1890. 

Appellee's  secretary,  W.  B.  Connor,  testi- 
fied that  "the  exact  amount  of  Interest  on  tbe 
$500  loaned,  at  the  rate  of  10  per  cent,  per 
annum,  would  be  $4.10%  per  month,  but  we 
collected  $4.20  per  month,  because  It  was  a 
small  matter  and  ev«i  figurea  These  col- 
lections were  made  each  month  through  local 
boards,  on  collection  sheets  sent  out  by  the 
h<nne  office,  and  the  collection  sheets  were 
sent  out  showing  $4.20  per  month,  to  save 
trouble  in  going  into  fractlona" 

Opinion. 

The  principal  questions  raised  by  the  as- 
signments an:  (1)  Wen  ntecedent  and 
flontempomneoos  acta  and  dectatatlotts  of  the 
parties  admissiUe  In  evidence  for  the  purpose 
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«C  Aowlng  tlw  emtnct  wu  a  derlce  to  cover 
up  IUU177  CD  Wu  It  Bnot  for  the  court,  un- 
der tbe  facti  stated,  to  withdraw  Uie  question 
«f  usury  from  the  Jury,  and  peremptorily  in- 
struct a  rerdlct  for  the  defendant?  If  the 
first  question  should  be  answered  in  the  af- 
flrmattre,  It  might  not  be  necessary  to  con- 
sider the  aecmd;  but  as  both  are  germane  to 
the  Issue  of  usury,  snd  so  Intimatdy  connect- 
ed as  to  be  hsrdly  sererable,  they  vrill  be 
considered  together. 

Upon  the  flist  question,  the  trial  court  rul- 
ed, when  such  testimony  was  offered  by  the 
aiHpdlants,  that  neither  antecedent  nor  con- 
tempManeous  actt  and  declarations  were  ad- 
missible opon  the  Issue,  because  they  would 
tend  to  change  or  Tsiy  a  written  contract 
Upon  Its  tACe  the  nmtract  Is  not  usurious. 
Association  t.  Gofbrth  (Tex.  Sup.)  69  S.  W. 
871.  U  such  antecedent  or  cmtemporaneons 
acts  and  declarations  of  the  parties  to  a  con- 
tract as  surround  and  are  connected  with 
the  transaction  cannot  be  used  to  Illuminate 
and  cast  the  Light  of  trutii  i^on  It  then,  how- 
ever much  it  may  hare  beoi-  intended  as  a 
device  to  hide  vsory,  it  must  tonaln  forever 
shrouded  In  darkness,  and  our  law  against 
eswUtant  interest  rendered  a  dead  letter. 
In  Mitchell  v.  Napier.  22  Tex.  128,  it  Is  said: 
"It  Is  quite  immaterial  in  what  manno'  or 
form,  or  under  what  pretense,  It  is  cloaked. 
If  the  Intention  was  to  receive  a  greater  rate 
of  Intwest  than  the  hiw  allows  f or  ttie  use 
of  money,  it  will  vitiate  the  contract  and  taint 
it  with  usury.  Whether  the  transaction  was 
■o  Intended,  where,  upon  its  face.  It  does  not 
Uipear  to  be  usurious,  is  a  queation  of  inten- 
tion, for  the  declsiMi  of  the  Jury."  In  the 
eonatmctlon  of  a  contract  alleged  to  be  usnil- 
ona,  the  chief  aim  should  be  to  ascertain  the 
intention  of  the  parties,  and  the  mere  term  of 
the  coatract  Is  immaterial,  except  In  as  far  as 
it  Is  oae  of  the  most  comq[tfcoons  drcnmstan^ 
ces  evidencing  the  lntenti<m  of  the  parties. 
W^>b,  Usuiy,  I  208.  In  Monmey  v.  Asso- 
ciation. 116  N.  O.  882,  21  8.  B.  924,  It  is  said: 
"The  courts  have  always  said  that  In  usury 
canes  they  look  through  all  disguises,  to  the 
real  nature  and  troth  of  the  transactlcm.' 
The  shifts  and  devices  of  avarice  are  count- 
leu  In  attempting  to  evade  the  protection 
which  the  lawmaking  power  sees  fit  to  erect 
against  Its  exactlims.  Callli^  Interest 
the  name  of  "premiums,*  *flnes,'  and  *peualtles* 
Is  a  threadbare  device."  In  Bowland  v.  Asso- 
clatton,  116  N.  a  877,  22  S.  E.  8.  the  same 
court  said:  "We  reiterate  what  this  court 
aatd  m  the  caw  of  Mills  v.  AssocUtion.  75  N. 
C  282:  *We  know  ct  no  device  or  cover  hj 
wbldi  these  associations  can  take  from  those 
who  borrow  their  money  more  than  the  legal 
rate  oi  Interest,  without  Incurring  the  penal- 
tiu  of  our  usury  laws.*  Galling  the  bor- 
rower a  'partner.*  or  substituting  'redeeming' 
for  loidtng,'  olr  'premium*  or  'bonus*  for  an 
anonnt  wbkdi  th^  profess  to  have  advan- 
•ced.  and  yet  withholding,  or  'dues*  for  'Inter- 


est,' or  any  Uke  subtetfnge,  wlU  not  avail 
We  look  to  the  substance."  Whether  or  not 
a  contract  Is  a  device  to  cover  usury  cannot 
ordinarily  be  detramined  u  a  matter  of  law, 
"It  la  a  question  of  tact  to  be  dctennlned  on 
trial,  where  the  court  can  go  behind  the  re- 
turns, and  inquire  and  ascertain  the  Intent 
and  motives  of  the  parties."  Steveu  v.  Sta- 
ples (Minn.)  6S  N.  W.  858.  Whete  the  trans- 
action disclosed  by  the  evidence  Is  pa:  se  usu- 
rious, the  court  is  authi^zed  to  diai^  the 
Jury  to  lhat  effect  If,  however,  there  Is 
doubt  u  to  whether  the  transaction  Is  a  cover 
for  usury,  or  a  perfectly  fair  one  authorised 
by  law,  tlun  It  Is  a  question  for  the  Jury  to 
determine,  from  all  the  facts  and  circumstan- 
ces of  Qie  cue,  whether  the  transactlim  dis- 
closed Is  bona  fide,  hi  the  ordinary  course  of 
business,  tree  from  the  taint  of  usury,  or 
whether  It  was  a  mere  cloak  and  device,  un- 
der the  f  wm  of  an  ordinary  business  trsns- 
action,  to  obtain  more  than  l^al  interest 
Bank  v.  Spencer,  107  Oa.  628,  S3  8.  E.  878; 
CaUaway  v.  Botler,  79  Ga.  356,  7  S.  B.  224. 

A  usurious  agreement  la  not  absolatdy 
void.  It  is  lUegal.  and  this  fact  it  would  be 
ivobably  ImposslUe  to  prove  except  by  <Hal 
testimony.  Webb,  Usury,  |  426.  H«ice  it 
wu  held  by  this  court  In  Roberts  v.  Goflin, 
22  Tex.  dr.  App.  127,  63  a  W.  697,  that  a 
cratemporaneons  parol  agreement  to  pay  18 
per  cent  Interest,  Instead  of  10^  u  stipulated 
In  the  cmtract,  could  t>e  proven  on  the  issue 
of  usury.  And  we  understand  the  law  to 
be  firmly  settled  that  any  evidence  surround- 
ing and  so  connected  with  a  transaction  u 
win  ttirow  light  upon  It  and  disclose,  or 
tend  reasonably  to  show,  its  ttm  diaracter. 
Is  admissible  vpon  the  issue  of  usury,  al- 
though the  contract  is  in  writlni^  and  »p- 
pears  upmi  Its  face  fair  and  legaL 

In  this  case  the  appellants  sought  to  show 
that  thrir  st^e  object  in  subscribing  for  the 
shares  of  the  association  was  to  obtain  the 
loan  of  $500,  and  that  their  purpose  was 
known  to  Its  agent  with  whom  the  loan  wu 
negotiated;  that  the  stock  subscription  was 
a  part  of  the  transaction,  which  culminated 
In  the  contract  sued  on;  and  that  both  par- 
ties, when  the  loan  wu  being  negotiated  for, 
considered  the  so-called  monlbly  stock  In- 
stallments u  psyments  on  the  principal,  and 
so  treated  them  in  estimating,  from  appel- 
lee's prospectus,  when  the  debt  would  ma- 
ture. If  there  wu  an  nnda«tandlng  be- 
tween the  parties  at  the  time  appellants  sub- 
scribed for  the  stock  that  Mrs.  Pelghtal  was 
not  in  fact  to  become  a  stockholder  iu  the 
association,  but  subscribed  for  the  shares 
simply  fim  the  parpoee  of  borrowing  money, 
with  the  understanding  on  the  part  of  ap- 
pellee, or  the  agent  representing  It  In  the 
transaction,  that  the  monthly  stock  payments 
should  be  received  as  payments  of  and  in  re- 
dnctl(m  ot  the  debt  the  transaction  would 
be  uBiurlous  (Association  v.  Thomson  [Tex. 
Civ.  App.]  68  &  W.  202),  and  the  stock  sub- 
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Kriptlon  and  the  monthly  Installmenti  pro- 
vided hy  the  contract  as  paTmenta  there<m 
would  be  regarded  as  subterfuges,  made  sim- 
ple tor  the  purpose  of  biding  the  true  char- 
acter of  tbe  transaction.  If,  bowerer,  al- 
though It  may  have  been  appellants*  purpose 
In  snbscrlblng  for  the  stock  to  borrow  money, 
and  though  this  puxpose  may  bare  been 
known  to  appellee,  jet  If  It  was  the  Inten- 
tion of  the  parties  that  tbe  stock  Installmmts 
were  to  be  recelred  the  araodatlon  as 
bona  flde  payments  on  appellants*  shares,  and 
not  as  payments  upon  and  In  reduction  of  the 
principal  on  the  money  loaned,  the  transac- 
tion  would  not  be  usnriona.  In  determining 
this  questUm,  It  would  be  legitimate  to  In- 
quire what  was  done  hy  the  association  with 
the  money  it  received  frtmi  its  borrowing 
members  purporting  to  be  montb^  payments 
on  their  stock  subscriptions.  Did  the  asso- 
ciation appropriate  It  as  Its  own,  i^oring 
any  right  or  interest  of  such  borrowing  mem- 
bers  in  it?  If  so.  a  jury  might  consider  such 
appropriation  as  a  cogent  drcmnstance,  tend- 
ing to  show  the  required  snbscrlirtlon  for 
stock  was  slmjdy  a  device  to  conceal  usury. 
On  the  other  hand,  did  tbe  association,  in  the 
Interest  of  Its  members,  invest,  or  seek  to 
invest;  the  money  received  from  Its  borrow- 
ing members,  with  a  view  to  crediting  them 
upon  the  stock  subscribed  for  with  ^e  profits 
ot  such  Investment?  If  it  did,  this  would 
tend  strongly  to  show  the  traiuaction  was 
not  tainted  with  usury,  Assodation  v.  Oo- 
fortb,  supra. 

Tbe  contenUon  of  appellants  that  the  tak- 
ing by  appellee  as  interest  of  $4.20,  Instead 
of  $4.16%  per  month,  Ipso  facto  shows  usury 
cannot  be  maintained.  "Where  the  amount 
of  Interest  taken  above  the  legal  rate  Is 
trivial,  the  mailm,  *De  minimis  non  curat 
lex,*  is  applicable.  Tbe  taking  of  an  inirignl- 
ficant  amount  would  have  a  tendency  rather 
to  disprove  than  to  prove  usury;  for  any  one 
Intending  to  take  men  profit  upon  a  loan  ot 
money  than  the  law  would  hardly  be  content 
with  an  exceeding  smalt  amount.**  Webb. 
Usury,  S  2ia  Besides,  it  is  apparent  that 
this  Insignificant  amount  In  excess  was  paid 
simply  for  .the  convenience  of  both  parties, 
with  the  Intention  of  deducting  such  excess 
from  the  last  payment. 

Some  question  Is  made  as  to  whether  it  is 
competent  to  permit  the  parties  to  the  trans- 
action to  testify  to  their  intentions.  In  cases 
where  the  motire  or  Intention  actuating  a 
party  Is  the  subject  of  inquiry,  it  has  been 
held  In  this  state  that  the  witness  could  tes- 
tify what  his  motive  or  Intention  was.  Hem- 
burg  T.  Wood,  66  Tex.  168,  18  a  W.  628; 
Brown  V.  Leasing,  70  Tex.  545,  7  S.  W.  783; 
Sweeney  v.  Oonley,  71  Tex.  545.  9  S.  W.  548. 
And  It  seems  tbe  same  rule  applies  In  cases 
where  the  question  of  usury  Is  involved. 
Webb,  Usury,  S  424.  We  are  of  the  opinion 
that  the  court  erred  in  refusing  to  admit  the 
parol  testimony  offered  by  ai^llants  to  show 
that  the  c<mtract  was  usnrtous,  and  In  per^ 


en^rily  hiatructtng  tbe  jury  to  find  for  ttw- 
plalntUf.  I^exefore  the  juj^pnent  la  lever*-- 
ed,  and  the  cause  tsnumdeiL 


OATLINO  V.  SAN  AUOUBTINB  COUNTY. 
(Oourt  of  Qvil  Appeals  ot  Texas.  Feb.  28, 
19aL> 

CONVICTS— BONDS  —  CONDITIONAL  BURffTIES— 
CONDITION  UNFULFILLED— LIABILITY. 

Where  a  convict-bire  bond  executed  to  the 
county  judge  of  San  AugnBtlne  coon^  was 
signed  by  a.,  as  surety,  on  condltioa  that  he 
was  not  to  be  liable  on  such  bond  unless  tbe 
same  were  sigoed  by  a  certain  party,  and  the 
judge  knew  of  such  condltioa,  but  accepted  the 
bond  without  the  signature  of  such  party,  ti. 
was  not  liable  on  the  bond,  since  the  omdition 
precedent  to  his  liability  was  never  fulfilled, 
and  the  InBtniment  neT»  executed  as  to  him. 

Appeal  from  district  court,  San  Augnsdne 
county;  Tom  C  Davie,  Judge. 

Action  by  San  Augustine  county  against 
George  E.  Gatling.  From  a  Judgment  In 
favw  of  plaintiff,  d^endant  appeals.  Re- 
versed. 

Davis  ft  Davis,  for  appellant 

PLEASA^TTS,  J.  Appellee  brought  this 
suit  to  recover  the  amount  due  upon  a  con- 
vtct-hlre  bond  executed  by  W.  M.  Hunt, 
George  Gatling,  and  W.  A.  W^all,  and  payable 
to  the  county  Judge  of  San  Augustine  county. 
The  defendant,  Gatling.  answered  that  he 
signed  the  bond  as  surety  for  the  said  W.  M. 
Hunt,  tbe  principal  therein,  upon  condition 
that  the  said  Hunt  would  procure  the  signa- 
ture of  H.  Knight  to  said  bond  as  co- 
surety with  said  defendant;  that  said  bond 
was  signed  in  tbe  presence  of  the  county 
Judge  of  San  Augustine  county  by  the  said 
Htutt  and  the  defendant,  and  said  county 
Judge  was  fully  Informed  and  fully  under- 
stood the  conditions  upon  which  the  defend- 
ant signed  said  bond;  that  after  said  bond 
was  so  signed  It  was  left  with  the  said  coun- 
ty Judge,  with  tbe  distinct  understanding 
that  defendant  was  not  to  become  liable 
thereon,  and  the  same  was  not  to  be  consid- 
ered as  delivered,  until  it  was  signed  by  the 
said  U  H.  Knight;  that  said  Hunt  never 
procured  the  signature  of  said  Knight  to  said 
bond,  whlcb  fact  was  known  to  said  county 
Judge  at  the  time  he  accepted  and  approved 
same.  Tbe  unc(»itradlcted  evidence  In  the 
case  sustains  the  averments  of  defendant's 
answer.  At  tbe  time  the  bond  was  signed 
by  appellant,  he  and  W.  M.  Huat,  the  princi- 
pal in  said  bond,  were  in  the  county  Judge's 
office.  The  county  Judge,  Leo  Bierhalter, 
wrote  the  bond  and  handed  it  to  Hunt,  who 
signed  it,  and  requested  appellant  to  sign  as 
one  of  his  sureties.  Appellant  agreed  to  do 
this  on  condition  that  be  was  not  to  become 
liable  on  said  bond  unless  Hunt  'also  secured 
the  signature  of  L.  H.  Knight  as  a  surety 
thereon.  The  county  Judge  heard  this  agree- 
ment, and  understood  the  condition  upon 
which  appellant  signed  the  bond.  Appellant 


Digitized  by  Google 


Tex.)  FALESTIKB  COTTON-SEED  OIL  CO.  r.  COBSICAKA  COTTOK-OIL  00.  438 


left  the  olBce  after  Blgnlng  the  bond,  and  did 
not  know  until  this  suit  was  filed  that  Bald 
bond  had  been  accepted  and  approved  by 
said  county  Judge  withont  having  the  algna- 
tare  of  the  said  Knight  thereto.  We  think  It 
clear  that  under  these  facts  the  appellant 
never  became  liable  on  said  bond.  It  was  not 
a  complete  and  binding  obligation  upon  ap- 
pellant when  he  left  it  In  the  possession  of 
the  county  judge,  and  could  only  become  so 
under  the  condition  upon  which  api>eUant 
signed  It— when  It  was  signed  by  U  H. 
Knight  This  condition  never  having  been 
fulfilled,  the  Instrument  was  never  executed 
and  delivered  in  such  manner  as  to  bind  ap- 
pellant, and  cannot  be  enforced  against  him. 
Smith  T.  Doak,  8  Tex.  216;  Manufacturing 
Co.  V.  Powell  (Tex.  Sup.)  14  a  W.  246.  The 
Judgment  of  the  court  below  will  be  re- 
versed, and  Judgment  here  rendered  In  favor 
of  appellant  and  It  is  so  ordered.  Beveised 
and  rendered. 


NEEDHAH  r.  HIOKBT.i 

iCoart  of  CItU  Appeals  <^  Texas.   March  IS, 
1901.) 

JUDGHBNT8  OP  APFtRMANOB— LAST  RBSORT— 

WRITINQ  OPINIONS. 
Where  the  court  of  civil  appeals  is  the 
court  of  last  resort  in  a  case,  and  the  appeal 
results  in  an  affirmance  of  the  trial  court's 
Judgment  such  court  of  appeals  will  not  write 
an  opinion,  in  the  absMice  of  some  reason  for 
it  assigned  In  the  motion,  since  its  decisions  are 
not  tm  highest  authority,  and  hence  writing 
opbiions  of  afflrmanes  wonld  be  an  Dnneeessery 
eonsumption  irf  time. 

Appeal  from  Ft  Bend  eonnty  ooort;  J.  EL 
HcBachln,  Judge. 

Action  by  Charles  Needfaam,  executor, 
against  M.  J.  Hickey.  Judgment  for  defend- 
ant and  plaintiff  appeals.  Affirmed.  Mo- 
tion to  file  concluslMis  of  fact  and  law.  De- 
nied. 

J.  O.  &  T.  E.  Mitchell  for  appellant  S.  O. 
Ruasell  and  Slyfleld  ft  Davldaon,  for  mppei- 
lee. 

GUjL.  J.  As  to  this  case  this  Is  a  court 
of  last  resort  the  amount  sued  for  being  only 
$180i  In  such  cases  It  has  been  the  custom 
1^  this  court  to  write  no  opinion  when  the 
appeal  resulted  in  an  affirmance  of  the  Judg- 
ment ct  the  trial  court  Such  was  the  re- 
sult In  this  instance.  When  the  result  Is  a 
roTersal,  an  oplnicm  is  necessary,  In  view  of 
another  trial.  The  court  in  refusing  to 
write  an  oplnlm  where  such  causes  are  af- 
firmed, bare  been  moved  to  that  course  by 
what  are  deemed  excellent  reasMis.  A  writ- 
ten (^nlon  is  not  required  by  law.  and,  as 
tbs  decisions  of  this  court  are  not  the  high- 
est anthwity  In  this  state,  no  useful  purpose 
can  be  Bobeexred  by  consuming  time  In  ihetr 
prepamtlon.  In  our  Judgment  such  time 
and  labw  can  be  directed  to  better  purpose, 

■  BabMrlBS  Ssnl*d. 
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in  disposing  of  the  business  with  which  our 
dockets  are  crowded.  If  a  reaaon  exists  in 
any  particular  instance  which  would  rmder 
a  written  oi^nlon  necessary,  such  reason 
should  be  set  ont  in  the  motion.  The  motion 
In  this  case  Is  a  bare  request  no  reason  be- 
ing ottered  why  it  should  be  granted.  We 
therefore  adhere  to  our  custom,  and  overrule 
it.  What  Is  here  said  Is  not  intended  to  ap- 
ply to  this  motion  any  more  than  to  others  of 
like  nature.  Such  requests  are  not  infre- 
quent and  the  desire  to  know  the  reasons 
which  control  the  court  In  disposing  of  an 
appeal  Is  but  natural.  We  have  simply  avail- 
ed ourselves  of  this  opportunity  to  make 
plain  the  motives  which  have  prompted  ua  to 
adopt  the  custom  mentioned. 


PALESTINE  OOTTON-SEED  OIL  00.  T. 

CORSIOANA  COTTON-OIL  00.' 
(Court  of  avil  Appeals  of  Texas.   Feb.  19, 
1901.) 

SALES-CONTRACTS-SUBSTANTIAIi  PBRFOEM- 
ANCB— BREACH— DAlf  AGES— BVIDBNO. 

1.  Defendant  contracted  to  sell  and  deliver  t» 
plaintifE  five  tanlis  of  cotton-seed  oil,  in  buyers 
tanks,  at  defendant's  mill,  during  the  first  half 
of  October.  The  tanks  were  sent,  and  received 
at  defendant's  station,  two  Mi  October  12th, 
and  the  otliers  on  the  14th;  but  the  side  track 
to  defendant's  mill  was  fnll  of  cars  loaded  with 
seed,  to  and  Inclndlng  the  16th,  so  that  the 
tanks  could  not  be  placed  in  position  to  be 
filled.  Tha  price  of  ml  had  advanced,  and  dfr- 
fendant  on  uie  l<Mh  refused  to  d^ver  the  mi. 
on  the  ground  that  the  tanks  had  not  been  fur- 
nlslied  In  time  to  enable  it  to  comply  with  the 
contract.  Held,  the  refusal  was  not  Justi- 
fied, since  defendant  by  its  own  act  in  fiUing 
its  side  track  with  ottier  cars,  prevented  the 
tanks  being  placed  at  the  mill. 

2.  Where  under  a  contract  by  defendant  to 
deliver  cotton-seed  oil  at  its  mill  to  plaintiff, 
in  buyer's  tanks,  within  a  specified  time,  there 
has  been  a  substantial  c(»upliance  with  the 
terms  of  the  contract  by  plaintiff,  defendant  is 
-not  justified  in  refusing  to  deliver  the  <»l  Mt 
the  ground  that  the  tanks  were  not  delivered 
In  time. 

S.  Defendant  contracted  to  sell  and  deliver 
five  tanks  of  cotton-seed  oil,  f.  o.  b.  at  Its  mill 
in  buyer's  tanks,  during  the  first  half  of  Octo- 
ber. tIib  tanks  were  sent  and  received  at  de- 
fendant's station,  two  on  the  12th  and  the  oth- 
ers on  the  14th  of  October,  but  the  railroad 
company  did  not  notify  defendant  of  the  re- 
ceipt of  the  tanks  till  the  morning  of  the  16th. 
Defendant  then  refused  to  fill  the  contract,  on 
tbe  ground  that  the  tanks  were  not  received 
in  time.  Held,  that  the  court  properly  exclud- 
ed evidence  that  it  wonld  take  defendant  dx 
hours  to  load  a  tank  car  with  oil;  there  being 
no  evidence  that  plaintiff  had  any  knowledge 
of  defendant's  facilities  for  loadioa. 

4.  Defendant  otxitracted  to  self  and  deliver 
to  plaintiff  five  tanks  of  cotton-seed  oil  during 
the  first  half  of  October,  at  18  cents  per  gallon. 
Plaintiff  resold  tbe  oil  at  22  cents,  and  so  noti- 
fied defendant  On  October  16th  the  price  bad 
increased  to  26  cents,  and  defendant  refused  to 
furnish  the  oiL  Plaintiff  then  had  oil  m  hand, 
whic^  it  was  oblieed  to  bold,  to  fill  Its  contract 
with  the  one  to  woom  it  had  rested;  but  after- 
wards the  price  fell,  and  it  purchased  oil  at 
20  cents  and  filled  Its  contract  Held,  tbe 
measure  of  damages  f«r  defendant's  breach  of 
contract  was  7  cents  per  gallon,  being  the  dif- 
foenee  between  the  e<mtract  prloe  and  tbe 


*  Writ  of  error  denied  by  su^ 
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market  price  at  the  tims  deteEdant  ratased  t» 
perform  the  contracL 

Bmr  from  district  court,  Aadsnoo  oou- 
tji      D.  Lipscomb,  Judge. 

Action  by  the  Corslcana  Ootton-Oll  Com- 
pany against  the  PalcBtlne  Ootton-Seed  OU 
ConqMiny.  From  a  Judgment  for  plaintlfl,  de- 
fendant brines  error.  Affirmed. 

B.  H.  Gardner  and  Gregg  &  Brooks,  for 
plaintiff  In  error.  Thos.  B.  Greenwood,  for 
defendant  In  «ror. 

PLSAfiANTS,  J.  TtalB  action  waa  broaffht 
defendant  In  error  against  plaintiff  In  w- 
ror  to  recorer  damagea  for  ttae  breadi  of  a 
contract  of  sale  of  80,000  gallona  of  cottcm- 
aeed  olL  The  trial  of  tbe  caae  1^  a  jury  In 
tlie  conrt  below  resulted  in  a  verdict  and 
Judgment  In  twar  of  defendant  in  error  for 
the  sum  of  92,100,  from  which  Jodgmrait  this 
writ  oi  error  la  prosecuted.  The  following 
are  the  facts  aa  disclosed  by  tbe  record:  On 
the  14th  of  September,  1800,  defwdant  In  er^ 
ror  agreed  to  purchase  of  the  agwt  of  ^in- 
tlff  In  error  five  tanks  of  cotton-seed  oil  at  IS 
cents  per  gallon,  f .  tk  ears  at  Palestine;  the 
terms  of  said  ctmtraet  of  sale  btfng  set  oat 
in  i^e  ft^owlng  letter  written  on  said  date 
Iff  defendant  in  mtor  to  plalntilf  in  error: 
"We  conflrm  pnrctese  of  you  throu^  Jno. 
Btamllton  of  five  bi^er  tanks  prime  crude  cot- 
ton-seed oil.  at  18  cents  per  gallon,  f .  Ol  b. 
our  tanks,  Palestine,  for  shipment  first  half 
of  October;  tanks  to  hold  130  barrels  en^ 
10%  more  or  less."  On  Beptembw  38d  de- 
fmdant  in  error  wrote  plaintiff  In  error  aa 
follows:  "If  you  can  let  us  send  you  one  or 
two  tanks  rery  early  in  October,  please  aA> 
rise  UB  in  time  so  that  we  can  get  tanks  to 
yon  in  time  to  more  the  fire  tanks  bought 
of  yon  for  first  half  fif  October  shipment." 
Plaintiff  In  error  rejAled  to  this  letter  on 
September  25th,  stating  that  one  tank  could 
be  sent  at  onee,  two  more  the  lut  of  the 
week,  uid  the  last  two  tn  alxmt  a  week  from 
September  25th.  On  Octolw  8d  defendant  In 
enw  wrote  plaintiff  In  error  aa  f<^ows:  "We 
beg  leave  to  advise  we  bare  resold  the  oil 
bonght  of  you  recently  to  Swift  ft  Oompany. 
at  22  cents  per  gallon,  first  half  of  October 
diipment"  On  same  day  defendant  In  error 
wr^  to  tbdr  broker:  "We  eraifinn  sale 
tlironCh  you  to  Swift  ft  Oompany  of  625  bar^ 
rris  prime  erode  oil  at  22  cento  per  gallon, 
t.  o.  b.  buyer's  tanks,  PaleetiBe,  TeoEas,  first 
half  October  shipment.  We  bought  tills  oil 
from  tiie  Palestine  oU  mill  at  a  low  price, 
and  ft 'Is  ahsolutdy  neeesiavy  that  tanks 
reatA  Palestine  in  time  to  load  first  half  of 
October,  or  dse  th^  will  get  oat  ot  trade." 
Swift  ft  Go.  wrote  itelntiff  In  error  on  Octo- 
ber 4th:  **We  confirm  pnnAase  finmt  you  of 
fl2B  barrds  prime  erode  c<»ttoa*seea  oil  at  22 
cents  per  gallon.  Imfi  In  our  tank  caxs,  f.  o. 
b.  your  mill,  ablpment  first  half  of  October." 
Plaintiff  in  error  wrote  Swift  ft  Oa  on  Octo- 
ber 6th  aa  follows:  '^e  wofild  like  to  have 
you  send  the  tanks  at  once  to  move  the  ^ 


sold  to  Coraloina  OU  Kill,  and  then  sold  to 
yon  by  tiicm.  Send  tanks  inomptly.  Can 
ship  as  fast  aa  yon  can  get  tanks  here." 
When  plaintiff  in  «nr  wrote  this  letter,  It 
knew  that  It  woold  take  two  days  for  tbe 
letter  to  lea^  Gbicago,  and  about  edght  days 
for  the  cars  to  come  from  Chicane  to  Pales- 
tiM.  Tbls  letter  waa  received  by  Swift  ft 
Co.  on  Ootober  7th,  and  on  same  day  they 
started  seven  tank  cars  from  Chicago  to  Pal- 
estine for  shipment  at  tills  oil,  and  on  next 
day  notified  plaintiff  in  error  that  tbe  cars 
had  been  ssot  tad  Mqoested  that  tbey  be 
notifled  by  wire  If  then  was  any  delay  in 
their  transportation.  These  cam  were  ship- 
ped over  tbe  woal  route,  and  were  carried  to 
Palestine  with  the  osual  di«atch;  two  arriv- 
ing October  12tb,  and  the  others  October  Mtb. 
There  Is  a  cuifliet  in  the  testimony  aa  to 
whether  or  not  the  plaintiff  In  error  was  no- 
tified on  October  ISth  of  the  arrival  of  tbe 
two  cars  at  Palestine  on  the  12th.  The  agent 
of  the  railway  company  at  Palestine  testi- 
fies that  be  notified  the  manager  of  plaintiff 
In  errw  on  the  18th  of  Octobw  of  the  ar- 
riral  of  said  cars,  and  was  told  W  blm  that 
pbtintiff  in  error  was  not  ready  to  hare  the 
cars  ideoed  on  tbe  mill  aiding,  and  would  let 
the  railway  company  know  when  it  wanted 
the  cars  so  placed.  Hie  manager  denies  that 
he  was  notified  of  the  arrival  of  the  ears  on 
tbe  ISth,  bat  says  that  If  he  had  been  so  no- 
tified the  can  oonld  not  have  been  placed  on 
the  mill  siding,  because  said  siding  was  filled 
with  seed  cars.  The  siding  was  in  this  con- 
dition from  tbe  12tb  to  the  16th.  and.  as  tbe 
tank  cars  could  only  be  filled  srhea  ptoeed  oa 
Ae  aidhig,  they  oould  not  have  been  filled  at 
any  time  between  the  12tb  and  Uttb  oC  OcCo* 
ber.  On  the  mwnlng  of  the  1^  the  rail- 
way company  notified  plaintiff  In  error  that 
the  can  had  all  arrived,  and  desired  to  know 
if  they  shonld  be  i^aced  on  tbe  mill  siding. 
This  notice  was  glren  between  0  a.  m.  and 
12  noon  on  the  16tb.  Upcm  receipt  of  tills 
notice,  plaintiff  In  error  Informed  the  rail- 
way (mmpany  that  It  would  notify  them  If  It 
desired  the  cars  placed  on  the  siding,  and 
tiien  commnnlcated  with  the  defendant  in  er- 
ror, the  Corslcana  Gompai^,  and  Informed 
said  company  that  tiie  ears  had  airlred  too 
late  to  be  filled  for  shipment  the  first  half 
of  October.  On  the  20th  of  October  iMntiff 
In  error  wrote  defendant  tn  error,  declining  to 
fill  the  contract  cm  the  ground  tiiat  defend- 
ant in  error  bad  made  tite  pnformance  of 
the  contract  imposslMe.  by  fhlling  to  deliver 
the  ears  In  time,  but  offering  to  fill  die  two 
cars  whldi  reached  Palestine  on  tiie  12th. 
Defendant  In  emr  continued  to  demand  the 
oil  nntii  tiie  28tb  of  October,  when  It  filled 
the  contract  with  Swift  ft  Co.  with  other  oil, 
whlcOi  It  bad  bought  for  20  cents  a  gallcm. 
The  price  ta  oU  began  to  advance  hi  October, 
and  on  the  16th  of  the  month  tbe  market 
price  of  prime  crude  cottonseed  <^  at  Int- 
estine was  2S  cents  per  gallon.  l%e  price 
began  to  dedlne  aftw  tbe  16th,  and  on  the 
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26th,  when  defendant  In  error  filled  its  con- 
taurt  with  Swift  &  Co.,  It  was  worth  only  26 
fenta  per  gallon.  Defendant  In  error,  in  or- 
der to  be  able  to  fill  Its  contract  wltb  8wUt 
it  Co..  kept  on  hand,  and  isfused  to  sell,  five 
tmnks  of  oil,  which  It  otherwise  wonld  have 
aold  at  25  cents  per  gnfton.  There  was  no 
evidence  as  to  how  lon^  It  would  ordJoarlly 
take  a  mill  of  the  capacity  of  tbe  Palestine 
mill  to  load  fire  tanks  of  oil,  nor  any  evl* 
dence  that  defendant  In  orror  had  an;  knowl- 
edge of  the  facilities  of  the  Palestine  mill  for 
loading  tank  cars.  Plaintiff  In  error  offered 
to  iffove  by  its  manager,  Johnson,  and  its 
president,'  Wright,  that  It  would  take  their 
mill  six  hours  to  load  a  tank  car  with  oil; 
bnt  on  objection  of  defendant  tn  error  this 
testimony  was  excluded,  on  the  ground  that 
It  was  not  shown  that  defendant  to  error  had 
any  knowledge  of  the  facilitlGS  possessed  by 
plaintiff  in  error  for  loading  tank  cars;  nei- 
ther was  It  shown,  or  offered  to  be  shown, 
bow  long  it  would  ordinarily  take  a  mill  of 
the  edacity  of  the  Palestine  mill  to  load  said 
cats.  The  evidence  shows  that  it  was  the 
custom  of  the  Palestine  mill  to  load  only  one 
car  at  a  time,  and  load  through  a  two-Inch 
pipe,  but  there  Is  no  evidence  that  defendant 
in  error  had  any  knowledge  of  these  facts. 
Wright,  the  president  of  the  Palestine  Com- 
pany, testlfled.  "If  oil  had  been  worth  less 
than  18  cents  on  October  16th,  it  Is  very  like- 
ly that  tbe  tanks  would  have  beeu  loaded." 
It  Is  evident  from  the  letters  of  defendant  In 
error  Introduced  in  evidence  that  It  construed 
the  contract  to  require  the  tank  ears  to  reach 
Palestine  and  be  delivered  to  the  plaintiff  In 
error  In  time  to  be  loaded  during  the  first 
half  of  October.  The  only  defenses  plead- 
ed by  defendant  In  the  lower  court  were  the 
failure  ct  the  plaintiff  to  furnish  the  cars  Id 
time  to  make  the  delivery  of  the  oil  within 
the  first  half  of  October,  and  that  plaintiff, 
having  sold  the  oil  at  22  cents  per  gallon,  and 
filled  the  contract  with  oil  bought  at  20  centa 
per  gallon,  could  In  no  event  recover  more 
than  2  c^ts  pa  gallon  in  damages. 

We  deem  It  unneceiBarj  to  conakler  the 
Tarioua  asBlgnmenta  of  error  preaented  !n  the 
brief  oi  plaintiff  In  error  complaining  of  er- 
rors In  the  charge  of  the  court  on  the  Issue 
as  to  vrfaether  or  not  the  defendant  breadied 
tbe  contract,  because,  under  our  view  of  tbe 
law  applicable  to  the  facta  In  this  case,  no 
odier  verdict  coidd  have  been  rendered  than 
one  la  flavor  of  the  plaintiff,  and  If  the  trial 
court  committed  any  errw  In  fala  charge.  In 
lubmlttlng  aald  laaoe,  such  error  was  harm- 
leaa.  Conceding  that  the  ontract  required 
the  defendant  In  errw-  to  funilsh  the  cars  In 
whidi  said  oil  waa  to  he  shipped  In  Ume  for 
them  to  have  been  loaded  before  12  o'clock 
noon  on  Octoba  10th,  we  ^Ink  tbe  crrldence 
In  the  case  diovs  conelueively  that,  If  said 
can  ireie  not  so  fumlshedt  the  failure  to  fuc^ 
nUh  tbem  within  said  time  was  due  to  condi- 
tions for  which  the  plaintiff  In  error  was  pri- 
marily responsible,  and  to  permit  plaintiff  In 


error  to  avoid  Its  contract  because  said  can 
were  hot  so  furnished  would  be  to  allow  It 
to  take  advantage  of  Its  own  wrong.  When 
tbe  defendant  In  error  notified  the  plaintiff 
bx  error  that  It  had  sold  tbe  oil  to  Swift  & 
Oo.,  and  requested  that  It  be  delivered,  In  ac- 
cordance with  the  contract,  In  cars  to  be 
furnished  by  Swift  &  Oo.,  plaintiff  in  error 
acquiesced  In  the  transfer  of  the  contract  to 
Bwift  &  Co.;  and,  with  full  knowledge  of 
the  fact  that  It  required  about  ci^t  days  for 
Swift  A  Co.  to  forward  the  cars  from  Chi- 
cago, It  wrote  said  company,  on  October  5th, 
requesting  that  the  cars  be  forwarded  at  once. 
This  letter  plaintiff  lu  error  knew  could  not 
reach  Chicago  untU  the  7th  of  October,  and 
the  evidence  Is  uncontradicted  that  the  ears 
were  started  fr<«i  Chicago  to  Palestine  on 
that  day,  and  on  the  nut  day  Swift  &  Co. 
wrote  plaintiff  in  error  that  the  cars  bad 
been  forwarded,  and  requested  that  they  be 
notified  by  wire  of  any  delay  In  their  trans- 
portation. All  of  these  cars  reached  Pales- 
tine by  the  14th  of  October,  which  was  In 
amide  time  for  tlicm  to  have  been  loaded  be- 
tore  noon  of  the  16th.  Notwithstanding  the 
knowledge  on  the  part  of  plaintiff  in  errw 
that  said  cars  had  been  f<»warded  from  Obi- 
esgo,  and  could  not  reach  Palestine  before 
the  13th,  according  to  the  undisputed  testi- 
mony plaintiff  in  error  had  Its  aiding  so  filled 
with  seed  care  during  all  of  tbe  time  be- 
tween the  12tb  and  16th  of  October  that  tbe 
tank  cars  could  not  have  been  placed  on  said 
siding  and  loaded  during  any  pcvtion  of  said 
time.  In  view  of  these  facts,  the  statement 
of  the  president  of  the  defendant  company 
that,  "If  oil  had  been  worth  less  than  18 
cents  on  October  Itith,  it  is  very  likely  the 
tanks  would  have  been  loaded,"  appears  to 
us  to  be  a  frank  statonent  of  real  reason 
for  tiie  failure  of  plaintiff  in  error  to  deliver 
the  oU  In  accordance  with  Its  contmct  The 
offer  of  plaintiff  la  error  to  flU  the  two  cars 
which  arrived  on  the  12th  was  an  admlBston 
fliat  the  failure  to  fill  taU  cars  before  noon 
«t  the  16th  was  due  to  cmidltiona  for  whidi 
plaintiff  In  error  waa  responsiUe.  as  It  de- 
nied It  had  any  hmwledge  of  like  arrintl  of 
said  car*  In  Palestine  before  the  morning  of 
the  IGth.  and  Its  manager  testified  that  he 
did  not  expect  to  be  notified  by  defendant  in 
error  of  the  arrival  at  Palestine  ot  any  of 
said  cars.  The  aame  conditions  utAidb  pre- 
vented the  loading  of  the  two  oars  before  Uie 
end  of  the  first  hslf  of  Oetobw  also  prevented 
the  loading  before  said  time  of  the  three 
cars  which  arrived  on  the  14th,  and  plaintiff 
m  error  was  as  much  res|K»islt>le  for  said 
failure  In  regard  to  the  cars  arriving  tm  the 
14th  as  In  regard  to  those  which  arrtved  on 
the  12th.  We  think  the  trial  court  did  not 
err  in  excluding,  upon  tbe  grounds  herelnbe- 
fore  stated,  the  proffered  testimony  as  to  the 
length  of  Uma  It  would  take  tte  Palestine 
oil  mm  to  iMd  a  tank  ear  with  oiL  SaM  tn- 
tlmony  was.  ^ao  inadmlssIUe  because  Im- 
material under  tnir  cencloaion  «•  to  tbe  effect 
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ot  the  nndlBputed  eTldence  In  tbe  caae,  above 
ezprewed.  If  our  concloaltm  as  to  tbo  ef- 
fect ot  tlie  erldeDce  aa  abore  exprenaod  la 
erroneona,  we  are  of  opinkm  Oiat  tli«  ioAg- 
ment  of  the  conrt  below  ataould  be  afflrmed 
because  the  delivery  of  tbe  can  to  the  plain- 
tiff In  error  before  soon  of  the  16th  of  Oc- 
tober waa  aodi  tubatantlal  oHuidlaiice  b7  de- 
fendant In  error  wltb  tbe  terma  ot  the  con- 
tract as  contended  for  by  plaintiff  in  error 
as  woold,  in  equity,  entitle  defendant  In  er^ 
ror,  under  all  of  the  facts  In  this  case,  to  en- 
force a  performance  of  aald  contract  by  plain- 
tiff in  error. 

There  is  nothing  In  the  fajcts  ot  this  case 
which  would  make  the  application  of  the  gen- 
eral rule  as  to  the  measure  of  damagea  tar  a 
breach  of  a  cwtract  of  sale  Inequitable.  It 
is  true,  defendant  In  error  fllled  Its  contract 
with  Swift  ft  Oo.  with  oil  worth  only  aO  cents 
per  gallon,  and  made  a  profit  of  2  eexAa  per 
gallon  on  said  sale,  but  In  order  to  fill  this 
cmtract  It  had  to  hold  the  oil  which  It  would 
otherwise  have  sold  for  26  cents  per  gallon. 
We  think  it  clear  that,  under  the  evidence, 
defendant  in  error  has  been  damaged  In 
amount  equal  to  the  difference  between  18 
cents  per  gallon,  the  contract  price  of  the  oil, 
and  25  cents  per  gallon,  the  market  price  at 
Palestine,  Tex.,  on  the  day  plaintiff  In  error 
failed  to  perform  its  contract;  and  the  trial 
court  did  not  err  In  rendering  Jodgment  for 
defendant  In  error  for  that  amount  We  are 
of  opinion  that  the  Judgment  of  the  court  be- 
low should  be  afflrmed,  and  It  Is  so  ordered. 
Affirmed. 

On  Motion  for  Rehearing. 

(March  15,  1901.) 

At  tb.0  request  of  plaintiff  In  error,  we 
find  the  fcMowlng  additional  conclusions  of 
fact,  and  modl^  the  conclusions  stated  in 
our  former  opinion  as  herein  indicated. 

1.  It  is  not  shown  when  the  tetter  written 
by  plaintiff  in  error  on  October  6th  to  Swift 
ft  Co.,  requesting  that  the  cars  be  forwarded, 
was  received  by  Swift  ft  Co.  In  their  tet- 
ter ot  October  8tb  notifying  plaintiff  In  er- 
ror that  the  cars  had  been  shipped  on  the 
7th,  Swift  &  Co.  do  not  refer  to  the  letter 
of  plaintiff  In  error  of  October  5th,  and  the 
cars  were  not  forwarded  In  response  to  the 
request  made  In  said  letter.  When  plaintiff 
In  error  wrote  the  letter  of  the  6th  of  Oc- 
tober, It  did  not  know  where  the  cars  would 
be  shipped  from,  as  they  were  liable  to  have 
been  forwarded  from  St.  Louts,  or  at  any 
point  from  which  they  could  have  been  ob- 
tained on  the  International  ft  Great  Northern 
Railroad. 

2.  Plaintiff  In  error  did  not  offer  to  fill  the 
two  tanks  which  arrived  on  the  12th,  In  its 
letter  to  defendant  In  error  <m  October  20th, 
bat  such  cSeT  was  made  on  October  16th, 
and  was  conditioned  that  defendant  In  error 
would  not  insist  on  the  filling  of  the  remain- 
ing tanka.  The  offer  to  flU  the  two  tanks 


upon  condition  that  the  defendant  in  error 
wonid  consider  tiie  contract  as  at  an  end 
should  not  be  coopldered  as  an  admisslaa  by 
plaintiff  In  error  that  It  was  bound,  under  the 
nmtracti  to  fill  said  two  tanks;  and  our  rea- 
atmiiv  upon  that  potot  In  our  toaaer  oplnimi 
is  not  sound,  as  the  facta  are  now  found  to 
exist 

With  these  modifications  ot  ont  findings  of 
fact,  we  adhere  to  our  former  opinion,  and 
the  mGti<HL  tor  a  rehearing  will  be  OTttimled. 
Overruled. 


HOUSTON,  tt  ft  W.  T.  RT.  00.  T.  WHITK.I 
^Jomt  ot  CSvll  Appeals  of  Tteas.  Feb.  21, 

1901.) 

CAHRIBRS  —  WRONGFUL  BJBCTION  OF  PAS- 
SBNOBH-^BRHITS-CONTRACT  OP  CARRIAQB 
— RULBS  or  COHPANT— SnFPICIBNOT  OF  BVI- 
DENCB-BKCBSSIVB  DAMAGES. 

1.  When  a  passen^r  requmts  a  permit  to 
ride  on  a  certalo  tram  when  he  parcbases  & 
ticket,  and  is  told  by  the  agent  that  the  con- 
ductor will  give  him  one,  the  oompanr  is  iiaUe 
for  his  ejection  by  the  condnctw  for  the  failure 
to  have  such  permit 

2.  Where  a  railroad  has  a  role  forbidding  the 
isaaance  of  penults  by  condDctora.  and  a  pu- 
seoger  is  ejected  for  want  ot  such  a  pennit, 
the  company  la  not  liable  because  Its  conduc- 
tors have  violated  such  rule,  unless  tt  has  been 
so  frequently  violated  as  to  warrant  the  coa- 
closion  that  It  Is  not  enforced. 

8.  Defendant  was  operatins  a  freight  tralD 
which  carried  passengers  on  permits  issued  br 
station  agents  and  conductora,  and  plaintiff 
was  ejected,  though  he  had  a  ticket  and  aaked 
tbe  conductor  for  a  permit.  Tbe  plaintiff  tes- 
tified that  he  aaked  the  atatlon  agent  for  a  per^ 
mit.  and  was  told  to  get  it  from  the  conductor, 
which  waa  denied  by  the  agenL  The  com- 
pany Introduced  a  rule  by  which  c<mdnctors 
were  only  allowed  to  gire  permits  at  stations 
where  no  tickets  were  sold.  The  agent  had  not 
been  furnished  with  blank  forma  up  to  such 
time,  and  plaintiff's  evidence  showed  that  the 
condactors  had  been  in  the  habit  of  siring  per- 
mits. Held  sufficient  to  authorize  a  sabnUssioo 
of  tbe  issue  whether  it  waa  the  custom  for  con- 
dactors to  ftimish  permits  to  passengers  aft- 
er ther  got  on  the  train. 

4.  where  a  passenger  Is  wrongfully  ejected 
from  the  train  on  a  rainy  night,  and  compelled 
to  walk  half  a  mile  to  defendant's  station,  and 
wait  five  hours  for  another  train,  and  con^cts 
a  fever  from  such  exposure,  and  is  ecmfined  Is 
his  bed  for  two  days,  and  losea  a  week's  woik 
as  a  blacksmith,  a  verdict  for  VSOO  la  not  ex- 
cessive. 

6.  Where  a  passenger  ts  wrongfully  ejected 
from  defendant's  train,  and  takes  a  cold  as  a 
result  of  exposure  resulting  therefrom,  he  may 
recover  for  nis  pain,  thou^  then  Is  no  direct 
evidence  thereof. 

Appeal  from  district  court,  Liberty  county; 
Ia  B.  Hlghtower,  Judge. 

Action  by  WllUs  White  against  the  Hous- 
ton, Bast  ft  West  Texas  Railway  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Peagin  ft  Carta-  and  Oswald  S.  Parker,  for 
appellant  Stevens  &  Marshall,  for  appellee. 

GARRBTr,  G  J.  This  action  was  brought 
by  Willis  White,  plaintiff  In  the  court  below. 
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against  the  Houston,  East  ft  West  Texas 
Railway  Company,  defendant,  to  recover 
damages  for  an  alleged  wrongful  ejection 
Crom  a  railway  car  In  wblcb  be  waa  riding 
as  s  paasoiger.  The  case  was  tried  by  juiy, 
and  resnlted  In  a  verdict  and  Judgment  in 
£aTor  of  tbe  plaintiff  for  tlie  sum  ot  fSOO. 

On  April  21.  ISOO,  tbe  defendant  was  run- 
ning over  Its  raUroad  local  freigbt  trains, 
wtalch  carried  passengers  vpon  permits  is- 
sued by  tbe  station  agents  and  conductors. 
On  that  date  tbe  plaintiff  purchased  a  ticket 
from  tbe  d^iendant^s  agent  at  DlbaU  for  pas- 
sage to  Lnfkln,  and  went  aboard  tbe  train. 
Wben  tbe  conducts  called  for  bis  ticket  tbe 
plaintiff  tendered  it  and  asked  for  a  permit 
Tbe  conductor  refused  to  give  bim  a  permit, 
and  ejected  bim  from  tbe  car.  It  was  a 
c«dd.  rainy  nigbt,  and  plaintiff  bad  to  walk 
back  to  tbe  station,  abont  a  baU  mile,  and 
wait  wltbout  abelter  five  bonrs,  until  tbe 
regular  passuiger  train  came.  He  was  61 
years  of  age.  He  got  wet,  and  contracted  a 
coiA  and  tever  \jy  reason  of  tbe  apoaure, 
and  was  confined  to  bis  bed  for  two  days, 
and  lost  a  week's  work  at  bis  trade  as  black- 
smltb.  Pbilntlff  testified  tbat  wben  be 
bougbt  the  ticket  be  asked  tbe  agent  for  a 
permit  to  go  on  the  local,  and  tbat  tbe  agent 
told  bim  tbe  conductor  would  give  bim  one. 
and  tbati  wb»i  be  offered  bis  ticket  to  tbe 
conductor  and  asked  bim  for  a  permit,  be 
told  tbe  condnctor  tbat  tbe  agoit  had  told 
bim  wboi  he  purchased  bis  ticket  tbat  tbe 
etndnctor  would  give  bim  a  permit  The 
agent  testified  that  nothing  was  said  about 
a  permit;  and  tbe  condnctor,  Bodgera,  tostl- 
fied  that  be  told  tbe  plaintiff  that  it  would 
be  necessary  for  bim  to  have  a  permit  to 
entitle  him  to  ride  on  tbe  train;  tbat  he 
would  have  to  get  off;  and  that  plaintiff  got 
off  without  objection.  Defendant's  evidence 
as  to  its  rule  allowing  passengers  to  ride  on 
local  freights  was  to  tbe  effect  that  they 
were  required  to  procure  penmlts  from  the 
■gents  of  whom  the  tickets  were  purchased, 
and,  at  ststions  where  tbe  company  had  no 
agents,  to  procure  them  from  the  conductors, 
and  tbat  tbe  cmductors  had  orders  to  put 
any  passenger  (A  who  did  not  have  a  per- 
mit except  such  passengers  as  got  on  at 
poiots  where  tickets  were  not  sold.  The  pei^ 
mlt  issued  was  upon  a  printed  form  furnish- 
ed to  the  agents  and  conductws,  and  was 
reqnired  to  be  signed  by  the  agent  and  tbe 
paasengtt,  wben  furnished  by  an  agent  It 
eontaloed  a  liotice  to  the  passenger  that  the 
Munpany  did  not  undertake  to  furnish  facul- 
ties usual  In  the  carriage  of  passengers,  and 
wu  a  r^ease  <m  the  part  of  the  passenger 
to  the  company  ct  its  liability  as  a  carrier  ot 
passengers.  Up  to  this  time  the  agent  at 
IMball  bad  not  been  supplied  with  these 
blanka.  The  plaintiff  testified:  "People  were 
accnstmned  to  travel  on  tbat  train  while  I 
waa  at  Dlball,  and  I  rode  on  it  several  times 
myself.  Sometimes  I  would  get  permits,  and 
B<HttPtimes  I  woQld  not  I  got  them  on  the 


train  from  the  conductor.  I  always  bougbt 
my  ticket  at  the  commlssaiy."  Defendant 
bad  no  depot  building  at  Dlball.  The  "com- 
missary" belonged  to  a  lumber  company,  and 
Rutland,  who  was  in  charge  ot  It  acted  also 
as  agent  for  the  defendant  He  further  tes- 
tified tbat  the  c<mdnctor  would  often  ask 
him  why  be  did  not  get  a  permit  and  he 
would  reply  that  there  were  none  there.  An- 
other wltoess,  who  was  with  plaintiff  at  the 
time,  also  testified  tiiat  he  had  gone  from  Dl- 
ball to  Lufkin  several  times  before  on  the 
local  train  after  getting  a  ticket  and  got 
tbe  permit  ftom  tbe  conductor  alter  he  got  on 
tbe  train,  and  tliat  be  had  never  got  it  from 
the  agent 

In  snbmltting  tbe  case  to  the  Jury  the 
court  Instructed  them  tbat  it  they  believed 
from  the  evidence  that  when  the  plaintiff 
purchased  bis  ticket  be  asked  the  agent  for 
a  permit  and  was  told  by  bim  tbat  he  could 
procure  one  from  the  conductor,  uid  tbat 
the  plaintiff  applied  to  the  conductor  for  the 
permit  he  was  rightftiUy  upon  the  train,  and 
the  defendant  would  be  liable.  Or  if  It  was 
the  custom  of  tbe  dtfendant  to  famish  the 
conductor  with  blank  permits,  to  be  Issued 
to  parties  after  they  got  aboard  the  train, 
and  the  plaintiff,  when  he  tendered  bis  ticket 
to  tbe  conductor,  asked  for  such  permit  be 
was  rightfully  on  the  train,  and  the  expul- 
don  would  be  wrongful.  If,  wben  tbe  plain- 
tiff purdiased  his  ticket  be  asked  tbe  agent 
for  a  permit  and  was  told  by  tbe  agent  tbat 
tbe  condnctor  would  fui^ilsh  bim  one,  the 
duty  of  tiie  def^idant  to  furnish  the  permit 
became  a  part  of  tbe  contract  fbr  carriage, 
and  tbe  plaintiff  was  rightfully  cm  the  tinln. 
Railway  Ca  v.  Moorman  (To.  Civ.  App.)  46 
S.  W.  662;  RaUway  00.  v.  Halbrook,  12  Tex. 
Civ.  App.  476,  88  S.  W.  1028.  The  defendant 
would  not  be  liable  for  the  violatiw  of  Ito 
rule  about  tbe  issuance  of  permlto  unless  It 
was  so  frequently  violated  as  to  authorise 
tbe  conclusion  tbat  it  bad  been  waived,  and 
was  not  being  enforced.  Railway  Co.  v. 
Lynch  (Tex.  Civ.  App.)  28  8.  W.  258.  Bat 
the  Inoe  was  not  as  to  tbe  violation  of  tbe 
rule.  It  was  as  to  the  rule  Itself.  Although 
the  d^endant^B  evidence  was  that  the  rule 
required  permlto  to  be  obtained  from  tbe 
agent  at  statitms  where  ticketo  were  sold, 
and  that  the  conductors  had  orders  to  put  off 
passengers -getting  on  at  such  stations  wltb- 
out permlto,  yet  on  the  other  band,  it  ap- 
pears tbat  up  to  tbe  time  plaintiff  purchased 
his  ticket  tbe  agent  at  Dlball  had  not  been 
furnished  with  blanks,  and  tbat  the  conduct- 
or bad  been  giving  pennits  to  passoigers  get- 
ting on  with  tickets.  Hie  evidence  was  suffi- 
cient to  authorize  the  submlsrion  of  tbe  Is- 
sue to  the  Jury  ot  whether  or  not  it  was  the 
custom  or  rule  of  tbe  defendant  to  famish 
blank  permlto  to  tbe  conductors,  to  be  issued 
to  parties  after  th^  got  aboard  tbe  trains, 
and  this  was  the  issae  submitted.  There  waa 
no  error  In  doing  so.  There  waa  evidence 
sufiiclent  to  support  the  verdict  of  the  Ju* 
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upon  both  of  the  Issues  in  the  case,  and  it  Is 

We  cannot  say  that  the  verdict  was  exces- 
sive in  amount  Plaintiff  suffered  physically 
with  cold  and  fever  as  a  result  of  his  wrong- 
ful expulsion  from  the  train,  and  it  was  not 
necessary  to  produce  direct  evidence  as  to 
mental  palu  and  anguish,  to  entitle  him  to  re> 
cover  therefor.  Railway  Co.  v.  Curry,  64 
Tex.  85;  Railway  Co.  v.  Mitchell.  1  Tex.  Ct 
Rep.  430,  60  &  W.  006.  We  find  no  error 
In  the  judgment,  and  It  wiU  be  afBrmed.  Af- 
firmed. 


LEAZAB  V.  MSINBFBE. 
(0»nrt  of  Civil  Appeals  of  Texas.   Feb.  21, 
1901.) 

PRINCIPAL  AND  TORBTr— ACTION  BT  CRSD- 
ITOR--RBQUBST— VBRBAIr-WRITTBN. 
Under  Rev.  St  arts.  8811,  8812,  providing 
that  a  Burety  by  notice  in  writing  may  require 
creditors  to  bring  action  agiUnst  the  principal 
debtor  as  soon  as  a  right  of  action  has  sccrued, 
a  verbal  notice  by  the  snrety,  not  acted  on  by 
the  creditor,  will  not  release  the  snrety  from 
bis  liability. 

Appeal  from  Jackson  county  coort;  John 
O.  Bowlett,  Judge. 

Action  by  W.  O.  Leazar  against  S.  A.  Men- 
efee  and  another.  From  a  Judgment  In  favor 
of  defendant  Uenefee,  plaintiff  appeals. 
versed. 

McCrory  &  Austin,  for  appellant  O.  B. 
Ywk  and  Henry  T.,0hiver8,  for  appellee. 

GARRETT,  G.  J.  The  ^pellant  brought 
this  suit  against  the  appellee  and  James  Dev- 
er  to  recover  upon  their  Joint  and  several 
promissory  note  for  the  sum  ot  (278.17,  dated 
November  11.  1898,  and  imyable  11  months 
after  date  Dover  suffered  Judgment  by  de- 
fault The  appellee  answered  that  he  was 
the  surety  of  Dever,  wblch  fact  the  appellant 
knew,  and  that  shortly  after  maturity  of  the 
note  he  went  In  person  to  the  appellant,  snd 
urged  blm  to  bring  suit  against  Dever  and 
attach  some  land  that  Dever  then  owned, 
and  to  garnish  a  party  then  Indebted  to  Dev- 
er; that  appellant  then  authorized  appellee 
to  engage  an  attorney  for  him,  and  arrange 
for  them  to  meet  In  Edna,  the  county  seat: 
that  appellee  saw  an  attorney,  who  agreed  to 
bring  the  suit,  but  In  the  meantime  appellant 
had  engaged  another  attorney,  and  delayed 
bringing  suit  until  more  than  one  term  of 
the  court  had  passed,  and  the  said  Dever  had 
Bold  his  land,  and  the  party  whom  he  sought 
to  have  garnished  had  paid  his  debt,  and  all 
opportunity  for  making  the  debt  out  of  htm 
was  lost  wherefore  appellee  was  discharged 
and  released  from  liability  to  the  appellant 
on  said  note.  Appellant  demurred  to  the  an- 
swer, but  the  court  overruled  the  demurrer, 
and,  on  proof  of  the  facts  alleged  as  to  t3ie 
request  of  appellee  to  bring  the  suit  ren- 
dered Judgment  In  favor  of  the  appellee.  It 
was  showD  by  the  evidence  that  Dever  had 


sold  the  land,  bat  that  tt  was  sold  to  pay 
liens  thereon  whi<^  absorbed  all  the  pro- 
ceeds, and  that  be  received  no  part  of  the 
purchase  money;  and  that  the  debt  sought  to 
be  garnished  was  for  the  purchase  money  of 
laud,  and  was  paid  by  a  reconveyance  there- 
of. The  demurrer  should  have  been  sustain- 
ed, and,  having  been  overruled  when  the 
evidence  was  heard,  the  appellant  ahonld 
have  had  Judgment.  There  was  no  merit 
whatever  In  the  defense.  The  giving  of  time 
to  the  principal  by  the  creditor,  wlthont  a 
binding  contract  to  do  so,  or  tqr  forbearance 
or  indulgence,  or  a  failure  by  the  creditor  to 
prosecute  his  demand,  does  not  r^ease  the 
surety.  Hunter  v.  Clark,  28  Tex.  162.  Ap- 
pellee could  have  nqnlred  the  appellant  to  In- 
stitute suit  against  Dever  fortfawttfa.  by  giv- 
ing him  notice  la  writing.  Rev.  St.  art  3811. 
And  If  be  had  failed  to  do  so  at  the  first  term 
of  court  thereafter,  or  to  the  second  term, 
showing  good  cauae  why  he  did  not  bring  it 
to  the  first  term  and  prosecute  the  same  to 
Judgment  and  execution,  the  appellee  would 
have  be«t  discharged.  Id.  art  3812.  The  al- 
legations of  the  answer,  as  well  as  ttie  evi- 
dence^ show  that  the  appellee  went  to  Hie 
^pellant  In  person,  and  urged  him  to  bring 
the  suit.  There  was  no  notice  In  writing  as 
required  by  statute.  The  Judgment  of  the 
court  below  will  be  reversed,  and  as  the  ap- 
pellee prayed  Judgment  over  against  DevH-  lo 
case  Judgment  should  be  rendered  against 
him,  and  Dever  was  not  made  a  party  to  tbe 
appeal,  the  cause  will  be  remanded  for  trial 
In  accordance  with  13A  ofdnloo.  Bevwsed 
and  remanded.. 


LINDSEY  V.  WUIXa 
<ODart  of  avil  Aweals  of  Texas.  Feb.  86, 

1901.) 

WILLS-PROBATB-BSTABUSHUBNT  BT  PAROL 
—STATEMENTS  OP  DECEASED  PERSON— DEC- 
LARATIONS AOAIN8T  INTBRBST  —  EXPBRT 
TESTIMONY  — HARULBSB  BRBOR  —  INSTRUC- 
TIONS-RECORD, 

1.  On  probate  of  a  will,  wherein  the  husband 
of  the  testatrix  was  named  as  executor,  thoagb 
not  a  benefictary.  and  which  was  contested  on 
the  ground  of  mental  incapacity  of  the  testa- 
trix, statements  made  by  testatrix's  husbend, 
before  his  decease,  that  be  regarded  testatrix 
as  insane,  WMe  properly  exdudisd.  ss  the  same 
were  not  declaratious  against  interest  th4  hus* 
band  not  being  a  beneficiary. 

2.  On  the  probate  of  a  will,  wherein  tbe  tes- 
tatrix's basband  was  named  as  the  exerutor, 
and  the  probate  of  which  was  contested  on 
the  ground  of  the  mental  incapacity  of  the  tes- 
tatrix, statements  made  by  testatrix's  husband, 
before  his  decease,  that  he  regarded  testatrix 
as  insane,  were  propniy  exclnded,  the  state- 
ments not  having  been  made  while  he  was  a^ 
tually  clothed  with  hii  trust  snd  acting  within 
the  scope  of  his  duties. 

3.  On  the  probate  of  a  will,  which  was  con- 
tested on  the  ground  of  the  mental  Incapacity 
of  the  testatri-t,  where  it  was  shown  th^  tes- 
tatrix had  an  insane  antipathy  to  her  husband, 
evidence  of  a  physician  that,  in  his  opinion, 
testatrix  was  capable  of  acting  intetligently 
with  reference  to  her  hnsbandf  did  not  violate 
the  rule  that  experts  cannot  express  an  opioioo 
as  to  the  capacity  of  the  person  to  do  the  very 
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tblD^  In  isme,  as  sack  wHkmi  was  eottltlvd  to 
testify,  in  regard  to  testatrix's  delusioD  as  to 
hiM"  husbaad,  that  sbe  was  aaoe  and  intelligent 
oD  that  subject. 

4.  The  impropor  admission  of  eTldence  was 
harmless,  woese  other  evideace  to  the  same  ef- 
fect, and  directly  infringing  the  rule  alleged 
to  hare  been  violated,  was  admitted  without 
oblectioB. 

o.  Where  there  was  no  error  in  an  imtmc- 
tioD  as  giran,  and  no  othnr  Inatructioa  was  re- 
quested, an  objection  cannot  be  nrged  on  ap- 
pMil  that  the  cooTt  should  hare  instructed  fur- 
ther in  regard  to  the  propontiOB  stated. 

6.  An  alignment  of  error  that  the  coort  re- 
fused to  give  a  requested  instmction  was  not 
coasidered,  where  the  record  did  not  disclose 
whether  it  was  glrcii  or  refused. 

7.  On  the  probale  of  a  will  which  had  been 
lost  and  was  being  established  by  parol  evi- 
detice,  eridence  of  one  witness  that  she  had 
heaid  of  two  wills  being  execnted  after  the 
execD^on  ot  the  first,  but  that  she  had  never 
seen  them,  was  Insafflcient  to  present  the  iseue 
of  a  later  will,  and  hence  an  instruction  as  to 
tb*  weight  of  sndi  testimony  was  property 
refnaed,  aaeb  qaestios  belns  for  the  jury. 

Qror  from  district  coort,  Smith  connty; 
J.  G.  Bontil.  Judge. 

PetttJon  by  Newell  W.  White,  as  admlnls- 
trstoF  of  the  estate  of  Emily  F.  Brown,  de- 
ceased, for  the  probate  of  the  will  of  said 
ttully  P.  Brown,  deceased.  From  a  Judg- 
ment admitting  the  will  to  probate,  S.  A. 
Undsey.  as  administrator  ot  the  estate  of  J. 
H.  Brown,  deceased,  brings  error.  Affirmed. 

T.  O.  Woldert.  for  plaintiff  la  error.  Marsh, 
Ucllwalne  ft  Flt^ierald,  for  dsfendant  in  eiv 

ror. 

GTUj.  J.  This  action  was  brought  by  New- 
ell W.  White,  defendant  In  error,  to  probate 
the  will  of  Emily  F.  Brown,  deceased.  8.  A. 
lAaOaes.  administrator  of  the  estate  of  J.  H. 
Brown,  deceased,  contested  the  probate  of 
the  allied  will  on  the  ground  that  the  tes- 
tatrix, by  reason  of  Insanity,  was  inci^Mble 
of  disposing  of  her  property  by  will.  A  trial 
on  appeal  from  the  county  court  to  the  dl»- 
trlct  court  resulted  la  a  Judgment  admitting 
the  will  to  probate,  and  the  contestant  has 
brought  the  cause  here  by  writ  of  error. 

Mrs.  Emily  F.  Brown,  deceased,  and  J.  H. 
Brown,  deceased,  were  huabaod  and  wife, 
and  from  the  date  of  the  will  In  question 
until  their  re^tectire  deaths  resided  In  Smith 
county.  The  evidrace  establishes  the  fact 
that,  in  1S8B  or  18S6,  Mrs.  EmUy  F.  Brown, 
b^ng  then  a  woman  of  mature  years  and  the 
wife  of  J.  H.  Brown,  executed  the  will  in 
question,  according  to  the  forms  of  law,  nam- 
ing ber  husband,  J.  H.  Brown,  as  Independ- 
ent executor,  but  making  no  bequest  to  him. 
At  the  date  of  the  making  of  the  will  the 
husband  was  Insolvent,  and  remained  so  un- 
til his  death.  Mrs.  Brown,  after  the  erecu- 
tloD  of  the  Instrument,  placed  it  in  a  bank 
In  Tyler,  in  Smith  county,  afterwards  re- 
moved It  to  another  bank  In  the  same  city, 
and  finally  It  was  placed,  either  by  her  or 
her  husband,  In  a  safe  In  her  husband's  of- 
fice, where  It  remained  until  about  eight 
months  prior  to  her  death,  wlilch  was  the 


last  time  It  was  seen  hy  any  witness  who 
testified  on  the  trial  of  this  cause.  Mre 
Brown  died  on  the  12tli  day  of  August 
J.  H.  Brown  died  July  12,  1888,  without  Is- 
sne  and  Intestate.  He  made  search  for  the 
will  a  few  months  after  his  wife's  death,  but 
failed  to  find  It.  Its  extstence,  contents,  and 
terms  were  fnlly  shown,  and  no  question  is 
here  made  on  that  phase  of  the  controversy. 
It  was  also  made  t»  appear  that  proper 
search  bad  been  made^  and  tiut  It  coold  not 
be  found. 

Contestant  adduced  much  evidence  to  the 
efl^t  that  testatrix  was  generally  insane 
from  a  date  anterior  to  the  date  of  the  will 
mitii  her  death.  Many  others  testified  that 
she  was  Insane  during  the  entire  period  last 
mentioned,  but  that  her  Insanity  assumed  the 
form  of  an  Insane  delusion  with  reference 
to  her  hnsband,  wblch  manifested  Itself  In 
a  grwindless  and  vlcdent  antipathy  to  him. 
As  to  her  mental  condition  Just  prior  to,  at 
the  date  of,  and  Immediately  following  the 
execution  of  the  will,  the  evidence  Is  In  sharp 
conflict;  but  we  are  of  opinion,  after  a  care- 
ful review  of  the  entire  evidence,  that  the 
proof  la  sufficient  to  support  the  finding  of 
the  Jury  that  she  was  m«itaUy  sound  when 
she  executed  the  will. 

The  evidence  is  undisputed  that  she  waa 
afllcted  with  softening  ef  the  brain,  to  which 
she  was  predisposed  by  heredity,  and  that 
its  Immediate  cause  was  a  minute  hemor- 
rhage of  the  brain,  which  occurred  prior  to 
the  date  of  the  win.  This  softening  of  the 
brain  was  a  progressive  disease,  Its  manifes- 
tations and  effect  upon  the  brain  being  slight 
in  the  beginning,  but  Inerltably  resulting 
finally  in  insanHy  and  death.  The  conflict 
In  the  evidence  was  chlefiy  as  to  whm  the 
disease  In  Its  progress  dethroned  her  reason, 
either  graerally  or  with  ref^vnce  to  her  hat- 
band, and  whether.  If  such  effect  had  result- 
ed prior  to  the  date  of  the  will,  she  was  ex- 
perlenelng  a  lucid  interval  when  she  exe- 
cuted it  As  to  her  mental  condition  during 
the  last  year  of  her  life,  the  proof  Is  over- 
whelming  that  she  was  either  Insane  or  an 
Imbecile,  and  during  the  last  part  of  her  life 
practically  paralyzed,  bedridden,  and  help- 
less. J.  H.  Brown  died  prior  to  any  effort 
to  probate  the  alleged  will,  and  ther^ore 
never  aaaomed  the  dntlee  of  Independent  ex- 
ecutor. 

Under  the  first  error  assigned,  plaintiff  tai 
error  complains  of  the  exclusion  of  the  te»- 
tlmouy  of  the  witnesses  Oden  and  Jonhson 
as  to  statements  made  by  J,  H.  Brown,  de- 
ceased, to  the  effect  that  he  regarded  his 
wife  as  insane.  It  Is  urged  that  this  should 
hare  been  admitted,  for  the  reason  that 
Brown  was  named  executor  In  the  proposed 
win.  In  Prather  v.  McOlelland,  76  Tex.  676, 
13  a  W.  548,  It  waa  held  that  tbe  remark  of 
the  vrife  of  the  testator,  questioning  bis  men- 
tal capacity,  and  made  Just  before  the  will 
was  signed,  was  incompetent  on  the  Inquiry 
as  to  mental  capacity,  though  ahe  wa*  ' 
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deTlsee  under  the  proposed  wUL  We  are  of 
opinion  that  the  role  there  announced  jos- 
tlflea  the  exclnslw  of  the  proffered  testi- 
mony. 

The  testimony  In  questicai  was  not  admis- 
sible on  the  ground  that  It  was  an  admisalon 
of  a  party,  for  the  reason  that  it  Is  not  a 
declaration  against  Interest,  but  Is  self-serr- 
Ing,  as  the  husband's  estate  will  receive 
something;  if  the  will  Is  not  admitted  to  pro- 
bate, and  nothing  If  It  Is.  His  admission 
was  not  admissible,  In  any  event,  unless 
made  at  a  time  when  he  was  actually  clothed 
with  his  trust,  and  acting  within  the  scope 
ot  his  duties.  See  1  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  679,  note.  If  It  be  contended 
that  It  should  have  been  admitted  as  tend- 
ing to  show  how  she  was  regarded  by  the 
Immediate  members  of  her  family,  the  an- 
swer is  that  the  testimony  was  admitted  for 
that  purpose  In  another  and  proper  form, 
and  from  other  witnesses.  We  think  the 
court  committed  no  error  in  excluding  it 

The  wltneM  Dr.  a  A.  Smith  was  permit- 
ted, over  objection,  to  testify  {after  stating 
facts  and  c^lniou  as  to  her  mental  condition 
generally)  that  in  his  (qtlnlcm  she  was  capa- 
ble of  acting  Intelllgentty  with  reference 
to  J.  H.  Brown,  her  husband.  This  Is  as- 
signed as  error,  because  violatlTe  of  the  rule 
that,  while  an  expert  will  be  permitted  to 
express  hk  (^nion  as  to  the  mental  condi- 
tion of  the  testatrix  as  to  sanity  or  insanity, 
he  may  not  express  his  opinion  as  to  her  le- 
gal capacity  to  do  the  thing  In  question. 
The  rule  as  stated  Is  sound  and  well  sup- 
ported by  authority.  Brown  t.  Mitchell.  88 
Tex.  350,  81  S.  W.  621,  86  Ii.  B.  A.  Law- 
soD,  Exp.  Br.  p.  130.  But  we  are  of  c^tnion 
that  the  answer  complained  of  Is  not  ob* 
noxious  to  the  mle.  The  witness  might 
property  be  permitted  to  say.  In  speaking 
to  the  question  of  liwane  delusion  with  ref- 
erence to  the  husband  of  testatrix,  that  In 
his  opinion  she  was  suie  and  intelligent  np- 
oa  that  subject  His  answer  was  but  an- 
other way  of  saying  the  same  thing,  and  the 
jury  were  still  left  to  ascertain  from  this  and 
other  evidence  whether  she  was  legally  ca- 
pacitated to  bind  herself  tn  matters  affecting 
her  husband.  We  think  the  answer  was 
properly  admitted,  but  If  error,  it  was  harm- 
less, as  a  mass  of  other  testimony  to  the 
same  effect  and  directly  InMnglng  the  rule 
above  quoted,  was  admitted  without  objec- 
tion. Hallway  Co.  v.  Kindred,  B7  Tex.  4ftl; 
Caarkson  t.  Whltaker  (Tex.  Civ.  App.)  S3  S. 
W.  1032;  Hallway  a>.  v.  John  (Tex.  CSt. 
App.)  29  S.  W.  668. 

The  fifth  assignmoit  complains  of  the  fol- 
lowing  language  occurring  in  the  court*  s  gen- 
etal  charge:  "And  if  you  further  find  that 
said  instrument  has  never  been  revoked  by 
Mrs.  Brown,  you  will  find  for  proponent" 
The  objection  urged  is  that  the  court  failed 
to  instruct  tbe  Jury  that  upon  that  issue  the 
burden  of  proof  was  also  on  the  proponent 
If  contestant  desired  a  fuller  instruction  on 


the  point  be  should  have  requested  It  In  the 
form  of  a  s[>eclal  charge.  Not  having  done 
so,  he  cannot  complain.  There  was  no  af- 
firmative arror  In  the  portion  of  the  charge 
complained  of.  It  Is  also  true  that  the 
po4nt  was  substantially  covered  in  special 
charge  Na  8,  given  at  the  request  of  cim- 
testant  • 

The  seventh  assignment  Is  predicated  up- 
on the  alleged  refusal  of  the  trial  court  to 
give  spedal  charge  No.  8,  requested  by  con- 
testant The  Jury  were  charged,  In  a  gen- 
eral way.  In  the  court's  main  charge,  on  the 
question  of  ludd  Int^vals.  The  special 
charge  In  question  Is  addressed  to  that  point 
but  does  not  appear  to  have  been  called  to 
the  attention  of  the  trial  court  The  rec- 
ord does  not  disclose  whether  it  was  given 
or  refused.  We  cannot  therefor,  consider 
the  assignment  Michael  v.  Yoakum  (Tex. 
C9t.  App.)  30  a  W.  1076;  Hodde  v.  Susan, 
68  Tex.  307. 

The  eighth  assignment  complaining  of  the 
refusal  to  give  special  charge  No.  4,  will  not 
be  noticed  for  a  like  reason  as  last  above 
given. 

The  twelfth  special  charge  asked  was  on 
the  veight  of  the  evldeno^  and  the  court 
rightly  refused  to  give  It 

The  verdict  ought  not  to  be  set  aside  <mi 
the. ground  set  out  In  tiie  twelfth  ascdgn- 
ment  The  only  evidence  tending  to  show  a 
later  outstanding  wIU  was  an  answer  of  one 
witness,  who  vaguely  stated  that  she  had 
heard  of  two  wtlls  being  executed  by  Mrs. 
Brown  iMnce  188S.  She  does  not  claim  to 
have  seen  it  and  no  other  vrltnesB  mentions 
sw^  a  thing.  This  evidence  was  Insufficient 
to  presoit  the  issue  of  a  latw  will.  In  this 
case  the  evidoice  covers  tbe  bzoad  field  of 
Inquiry  usual  In  such  ctmtests,  and  there  Is 
present  the  usual  conflict  in  the  testimony. 
The  case  wss  fairly  presented  to  the  Jury 
In  a  charge  of  unusual  lucidity.  (Considered 
in  onmection  with  the  spedal  charges  given, 
it  covered  every  issue  presented  by  the  facts. 
The  case,  Involving,  as  It  does,  the  credibil- 
ity of  witnesses,  their  opportunity  to  know 
of  the  matters  about  which  fhej  testified, 
and  the  wdght  to  be  given  to  Uie  facts  stat- 
ed  and  (^InionB  given,  comes  pecuUariy  with- 
in the  province  of  the  Jury.  The  trial  court 
has  approved  the  verdict  and  we  have  found 
no  reason  to  disturb  the  ctmcluslon  reached. 
The  judgment  Is  affirmed.  Affirmed. 


HOtrSTON,  E.  &  W.  T.  KT.  CX).  T. 
JAGE90N.1 
(0>nrt  of  avil  Appeals  ot  Texas.  Feb.  21, 

1901.) 

CARRIERS—WRONGFUL  EJECTION  OF  PASSEN- 
GER—PERMITS— CONTRACT  OF  CARRJAOB)- 
RUUES  OF  COMPANY-BUPFICIENCy  OF  EV- 
IDENCE—EXCESSIVE  DAMAGES. 

1.  Where  a  paMenger  requests  a  permit  to 
ride  on  a  certain  train  when  he  porchases  a 


>  Rebtuios  denied. 
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ticket,  and  !■  told  bj  the  agent  that  the  con- 
doctor  will  ^Te  him  oQe,  the  company  is  liable 
for  his  ejection  by  the  conductor  for  the  fail- 
are  to  haTe  each  permit,  eince  the  duty  to  fur- 
nish the  permit  is  a  part  of  the  contract  of  car- 
riage. 

12.  Where  a  railroad  has  a  rule  forbidding  the 
isBuance  of  pwrnlts  by  conductors,  and  a  pas- 
senger ia  ejected  for  want  of  a  permit,  the  com- 

ftany  is  not  liable  because  its  conductor  has  Tio- 
ated  such  rule,  onlesa  it  has  been  so  frequently 
riolated  as  to  warrant  the  conclusion  that  it 
is  not  enforced. 

3.  Defendant  was  operating  a  freight  train, 
which  carried  passengers  on  permits  issued  by 
station  agents  and  conductors,  and  plaintiff 
was  ejected,  though  he  had  a  ticket,  and  asked 
the  condnctor  for  a  permit.  The  plaintiff  tes- 
tified that  be  asked  t£e  station  agent  tor  a  per- 
mit, and  was  told  to  get  It  from  the  condnctor, 
which  was  denied  by  the  ai^nt.  The  company 
introduced  a  rule  by  which  condnctoTB  were 
only  allowed  to  give  permits  at  Btations  where 
no  tickets  were  sold.  The  agent  bad  not  been 
furnished  with  blank  permits  up  to  such  time, 
and  plaintiff's  evidence  showed  that  the  con- 
ductors had  been  in  the  habit  of  giving  permits. 
Held  snfficient,  tn  an  action  for  wrongful  ejec- 
tion, to  authorize  a  submission  of  an  issue 
whether  it  was  the  cnitom  for  condnetors  to 
ftarniA  permita  to  paaaengera  after  thc^  tot 
DO  the  train. 

4.  Where  a  passenger  is  wrongfully  ejected 
from  the  train  on  a  cold  and  rainy  night,  and 
OHupeUed  to  walk  half  a  mile  to  defendant's 
station,  and  wait  Sto  boors  for  another  train, 
and  he  contracts  a  cciA  and  neuralgia  there- 
from, and  is  confined  to  his  bed  for  IG  days, 
a  verdict  for  $500  is  not  excessive. 

5.  Where  a  passenger  Is  wrongfully  ejected 
from  defendant's  train,  and  takes  cold  and 
neuralgia  as  a  result  of  exposure  resulting 
tberefrom,  he  may  recover  for  his  pain  and  an- 
gnieb,  thongh  there  i«  no  direct  evlaence  there- 
of. 

6.  The  action  of  the  court  in  stating  that  a 
verdict  against  a  carrier  for  the  ejection  of  a 
passenger  Is  excessive,  and  in  allowing  a  remit- 
ter to  be  filed  to  prevent  the  granting  of  a  new 
trial,  la  not  erroneous. 

Appeal  from  district  coort.  Liberty  ooanty; 
L.  B.  Hlgbtower,  Judge. 

Action  by  T.  S.  Jackson  against  the  Hous- 
ton, East  &  West  Texas  Railway  Company. 
From  a  Judgment  tn  favor  of  plalntiCE,  defoid- 
ant  appeals.  Affirmed. 

Feagin  &  Garter  and  Oswald  S.  Parker, 
for  appellant  SteveoB  ft  Marshall,  for  ap- 
pellee. 

■ 

GARRETT,  O.  J.  Thifl  acUon  was  broDKtat 
by  T.  a  Jackson,  plaintiff  in  the  court  below, 
against  the  Honston.  Etast  ft  West  Texas 
Railway  Oompany,  defendant,  to  recover 
damages  for  an  alleged  wrongful  «Jectl<Hi 
from  a,  ranway  car  In  which  he  was  riding 
as  a  passenger.  The  case  was  tried  by  Ju- 
ry, and  resulted  In  a  Todlet  and  judgment 
in  favor  of  the  plaintiff.  The  verdict  ot  the 
Jury  was  for  the  sum  of  $800,  but,  upon  sug- 
gestion of  tbe  court  <m  tbe  hearing  of  the 
motion  for  a  new  trial  that  it  was  excessive, 
a  remitter  of  |800  was  made,  and  judgment 
was  entered  for  fSOO.  On  April  21,  1900.  the 
defendant  was  running  on  Its  railroad  local 
freight  tnUns,  which  ^rrled  passengers  up- 
on  permits  Issued  by  the  station  agrata  and 
conductors.   On  that  date  the  plaintiff  pui^ 


chased  a  ticket  from  the  defendant's  agent 
at  Diball  for  passage  to  Lufkln,  and  went 
aboard  the  bnln.  There  was  no  d^t  build- 
ing at  Dlball.  A  lumber  company  has  a 
"commissary"  there,  and  Rutland,  who  had 
charge  of  the  commissary,  acted  as  agent  for 
the  defendant.  When  the  condnctor  called 
for  his  ticket,  the  plaintiff  tendered  it,  and 
asked  for  a  permit.  The  conductor  reused 
to  give  him  the  permit,  and  ejected  bim  from 
the  car.  It  was  about  8  o'clock  at  night 
when  plaintiff  was  put  off  the  train,  and  it 
was  cold,  and  raining,  and  plaintiff  had  to 
walk  back  to  the  station  about  a  half  mile, 
and  wait,  wltiiout  shelter,  five  hours,  until 
the  regular  passenger  train  came.  Plaintiff 
got  wet  and  contracted  a  cold  and  had 
neuralgia  by  reason  of  the  e^KWure,  and  was 
c<mflned  to  his  bed  15  days.  Plaintiff  testi- 
fied that  when  he  bought  the  ticket  be  told 
the  agmt  he  wanted  to  go  on  tbe  local,  and 
that  tte  agent  told  him  he  would  get  the  per- 
mit on  the  train;  and  that  when  be  offe^ 
his  ticket  to  the  condnctor  he  offered  to 
sign  a  permit  The-  agent  testified  that  noth- 
ing was  said  about  a  permit  or  riding  on 
the  freight  train;  and  the  conductor,  Rodg- 
ers,  testified  that  he  told  the  plaintiff  that  it 
would  be  necessary  for  bim  to  have  a  permit 
to  entitle  him  to  ride  on  the  train,  that  be 
would  have  to  get  off,  and  that  plaintiff  got 
off  witiiout  objection.  Dtfendant's  evidence 
as  to  its  rule  allowing  passengers  to  ride  on 
local  frelghti  was  to  the  effect  that  they 
were  required  to  have  permits,  signed  by  the 
superintendent  and  the  agent  of  whom  the 
tickets  were  purchased.  Tbe  permit  Issued 
was  upon  a  printed  form  furnished  1^  the 
defendant  Tip  to  this  time  the  agent  at 
Diball  nad  not  been  supplied  with  these 
blanks.  The  plaintiff  testified:  "Before  that 
I  had  gotten  permits  all  the  time  on  the  local 
from  the  c(»iductor.  Tbey  did  not  keep  them 
at  DlbalL  That  is,  the  agent  said  they  did 
not;  that  they  kept  tickets,  but  no  permita. 
When  I  would  get  a  permit  from  the  condnct- 
or. Z  signed  It  on  the  train."  *'Tbe  permits 
were  blanks,  with  certain  printed  torm  on 
It  which  we  had  to  sign."  "The  conductor 
carries  them."  "I  had  been  getting  permits 
on  tbe  local  trains  before  that  but  tmly  at 
telegraph  stationa  At  telegraph  stations, 
tbe  agent  whoi  selling  the  ticket,  would 
hare  to  dgn  a  permit;  but  a  llttie  station 
Uke  Diball.  tbey  did  not  keep  pnmlts." 
"The  permits  I  qieak  of  -w&n  in  the  pos- 
sesion of  the  conductors  on  the  locals  and 
agents  at  telegraph  stations.  Diball  was  not 
a  telegraph  station."  "I  understood  the 
rule  to  be,  about  riding  on  these  freight 
trains,  that  we  got  permits  from  agents  at 
telegraph  stations  and  frtmi  conductors  on 
getting  on  at  other  places."  In  submltttaig 
the  case  to  tbe  jury  the  court  instructed  than 
that  it  the  plaintiff  was  told  by  the  agent 
of  the  defendant  he  could  obtain  tbe  permit 
from  tbe  conductor  on  the  train,  and  that  the 
plaintiff  did  tender  his  ticket  to  the  con- 
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doctor,  and  demand  tbe  permit,  then  he  was 
rightfully  upon  tbe  trabi,  and  the  defendant 
wooM  be  llaUe;  but  If  It  was  required  by 
tbe  defendant  that  a  person  proposing  to  ride 
OD  such  train  should  obtain  a  permit,  and  tbe 
plaintiff  did  not  obtain  such  permit  and 
made  no  efftnt  to  obtain  od^  then  ie  was 
a  treapaaser  on  tbe  train.  Or  If  it  was  tbe 
defMdanf ■  cnatom  to  fornix  the  conductor' 
of  such  train  with  blank  permits,  to  be  sign- 
ed by  the  parties  after  they  got  aboard  of 
such  trains,  and  the  platntUf,  after  he  got  on 
the  train,  demanded  a  permit  of  the  con- 
dnctor,  then  tbe  plalptlff  would  be  rightfully 
on  tbe  train,  and  not  a  trespasser.  If,  when 
the  plaintiff  purchased  his  ticket,  he  asked 
the  agent  for  a  permit,  and  was  told  by  the 
agent  that  the  conductor  would  furnish  him 
one,  the  duty  of  the  defendant  to  furnish  the 
peiinlt  became  a  part  of  the  contract  of 
carriage,  and  tbe  plaintiff  was  rightfully  on 
tbe  train.  Railway  Co.  t.  Moonnan  iTex. 
atr,  App.)  40  8.  W.  OK;  Railway  Co.  t.  Hal- 
brook.  12  Tex.  dr.  App.  475,  88  B.  W.  1028. 
The  defendant  would  not  be  liable  for  the 
violation  of  its  rule  about  the  issuance  of 
penntts  unless  it  was  so  fre<iTiently  rlolated 
as  to  autborlae  the  conclusion  that  It  bad 
been  waived,  and  was  not  being  enforced. 
Railway  Oo.  t.  Lynch  (Tex.  Clr.  App.)  28  S. 
W.  208.  But  the  Issue  was  not  as  to  tbe 
violation  of  the  rule.  It  was  as  to  the  rule 
Itself.  Although  tbe  defendant's  evidence 
was  that  the  rule  required  pemdts  to  be 
obtained  from  tbe  agent  at  stations  where 
tickets  were  saM.  yet.  on  the  other  hand.  It 
appears  that  up  to  the  time  plaintiff  pur- 
chased bis  ticket  the  agent  at  Dlball  had  not 
been  furnished  with  blanks,  and  that  the  con- 
ductor had  been  giving  permits  to  passen- 
gen  getting  on  with  tickets.  The  evidence 
was  sufficient  to  fintborlEe  the  submisalcRi  of 
the  issue  to  the  Jury  whether  or  not-lt  was 
the  custom  or  rule  of  the  defendant  to  fur- 
nish blank  permits  to  the  conductors  to  be 
Issued  to  parties  after  tbey  got  aboard  the 
trains;  and  this  was  the  Issue  submitted. 
There  was  no  error  In  doing  so.  lliere  w«s 
evidence  sufficient  to  support  the  verdict  of 
tbe  Jury  upon  both  of  the  Issues  la  the  case, 
and  It  is  approved.  We  cannot  say  that  tba 
Judgment  Is  excessive  In  amount  Plaintiff 
suffered  physically  with  cold  and  neuralgia 
as  a  result  of  wnuigful  expulsion  from  tbe 
train,  and  It  was  not  necessary  to  produce 
direct  evidence  as  to  mental  pain  and  anguish 
to  entitle  blm  to  recover  therefor.  Railway 
Oo.  v.  Curry,  0*  Tex.  86;  Railway  Co.  v. 
Mitchell,  1  Tex.  Ct  Rep.  480,  eO  S.  W.  90& 

Error  has  been  a^si^ned  upon  the  action 
of  the  court  below  in  allowing  a  remitter  of 
$800,  and  In  rendering  Judgment  in  favor  of 
tbe  plaintiff  for  the  sum  of  !^500,  a  ter  ex- 
pressing the  opinion,  In  prisMng  on  tbe  mo- 
tion for  a  new  trial,  that  the  verdict  for  fSOO 
was  excessive.  When  the  motion  for  a  new 
trial  was  presented  to  tbe  court,  and  It  was 
urged  as  one  of  the  grounds  thereof  that  tbe 


I  verdict  was  excessive,  the  trial  judge  stated 
that  It  was  excessive,  ani  that  he  would 
!  grant  the  motion,  unleos  plaintiff  eateced  • 
'  remitter  of  $80a   Plaintiff  therenvwi  enter- 
.  ed  tbe  remitter,  and  the  motion  was  over- 
ruled, and  Judgment  rendered  against  the  de- 
fendant for  1000.  Saeb  action  was  not  er^ 
ror.   1  Sayles'  av.  St  art.  lOeSa;  Railroad 
Ob.  v.  SyCan,  81  Tex.  562,  41  &  W.  1004;  Rail- 
way Co.  V.  Johnscm  (Tex.  av.  Aw.)  58  S. 
W.  622.  la  the  case  last  cited  the  predae 
question  was  passed  upon  by  court  of  dvil 
appeals  for  tbe  Fonrth  district,  and  tbe  sn- 
preme  cout  has  refused  an  appUcatkm  for 
writ  of  error  In  tbe  case,  which  aastened  as  a 
ground  of  WOT  that  the  court  of  cMl  ap- 
peals wred  In  allowing  ptalntUt  at  tb»  ang- 
gestion  at  the  court  pending  aetloii  npi»  the 
motion  for  a  new  trial,  to  make  the  roattter, 
\  and  afterwarda  la  entering  Judgmeat  in  plain- 
tiff's Cavin-  for  the  reduced  ftraonat  The 
court  of  dvil  appeals,  however,  before  'af- 
firming the  Judgment  required  the  plaintiff 
to  remit  tbe  fnrtber  snm  .of  the  same  amoont 
as  It  was  of  the  opinion  that  the  Judgment 
I  was  still  excessive.  As  we  are  of  tbe  opla- 
I  ion  that  the  Judgment  as  rendered  la  this 
I  case  is  not  essesstve,  and  no  otlier  error 
appearing.  It  will  be  affirmed.  Affirmed. 


TEXAS  HIDIAM)  R.  00.  v.  FRET. 
(Oowt  of  Civil  Appeals  of  Texas.  Feb.  90, 
1901.) 

i  CARRIBRS-INJUBIB8  TO  PASSBNOBBr-NBinJ- 
I  GKNCE^RES  IPSA.  LOQUITUIU-aAFB 

PLACE  TO  AUOHT. 
j     1.  Where  the  distance  from  the  step  of  s 
1  railroad  passenger  car  to  the  platform  provided 
tor  pasBongen  to  aU^t  was  not  more  than 
,  18  inches,  the  fact  that  the  company  did  aot 

firovlde  a  stool  or  box  for  pasaeogers  to  use 
I)  sllgbttng  to  sach  platform,  as  ea  additional 
step,  was  not  such  negligence  as  would  author- 
ize a  recovery  for  iIlj^ries  sustained  by  a  tall 
of  a  nssseDger  while  alighting. 

2.  'The  doctrine  of  res  ipsa  loquitar  does  not 
apply,  so  as  to  authorize  a  recovery  by  a  pss- 
seoser  (or  injuries  sustained  while  alightiJig 
from  a  car.  the  step  of  which  was  not  more 
than  18  inches  from  the  platform,  where  none 
'  of  the  attending  clrgimstances  tended  to  show 
negligenee  on  the  part  of  tbe  carrier. 

Appeal  from  district  court  Lamar  connty; 
,  B.  8.  Cbambers,  Judge. 

Action  by  Samuel  Frey  against  the  Texas 
Midland  Railroad  Company.  From  a  Judg- 
ment f«*  plahitlff,  defendant  appeal  Re- 
versed. 

I     Edgar  Wright  and  H.  D.  McDonald,  for 
'  appellant.    Wllklna,  Vinson  &  Batsell  and 
Moore,  Park  &  Birmingham,  for  appellee. 

FLY.  J.  This  Is  a  suit  to  recover  dam- 
ages arising  from  personal  injuries  alleged 
to  have  been  Inflicted  upon  the  wife  of  ap- 
pellee tiirough  the  negligence  of  ai^lant 
Upon  tbe  verdict  of  a  Jtiry,  Judgment  was 

.  rendered  In  favor  of  appellee  for  $2,000. 

i  It  was  alleged  In  tbe  petition  that  Sarah 
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Fr«7,  the  wife  of  app^i«e,  got  on  a  paisen- 
ser  timin,  belonging  to  appellant,  at  Terrell, 
Tex^  to  go  to  ShmlB,  Tex.;  tbat  when  the 
train  reached  Ennls  oo  platform  bad  been 
provided  upon  which  Mrs.  Frey  could  alight, 
and  she  was  compelled  to  aUgbt  upon  the 
ground;  that  there  was  no  box  or  Btool  to 
aid  her  In  reaching  the  ground,  and,  al- 
though she  exercised  proper  care  In  aIIght-> 
ing,  she  was  severely  and  permanently  In- 
jured. These  were  the  only  grounds  of 
negligence  alleged.  The  uncontrovrated  eTl- 
dence  established  tbat  there  was  a  gravel 
and  conent  platfonn  for  the  accommodation 
of  passCTgers  at  Skinis,  built  on  a  level  with 
the  tracks,  and'  that  the  platform  was  not 
more  than  IS  Inches  from  the  lower  step  of 
the  passenger  coach.  A  man  wai  employed 
at  the  depot  to  assist  passengers  on  and  off 
all  trains,  and  fa«  was  assisted  by  the  con- 
ductor. Mrs.  Prey,  the  only  witness  who 
•wore  to  the  circumstances  connected  with 
her  Injury,  testified  as  follows:  •  • 
I  arrived  at  Enals  about  noontime.  It  was 
raining  and  thundering  and  lightning  when 
I  reached  Elnnls.  It  was  an  awful  pour,— 
lots  of  rain.  Began  raining  In  Terrell  be- 
fore I  bought  my  ticket.  When  train  reach- 
ed Bnnis  I  got  off.  A  man  assisted  me  to 
get  off  the  car.  He  was  the  conductor,  and 
was  BtaodlDg  near  the  steps.  I  did  not  see 
any  one  etse.  He  assisted  me  by  taking  hold 
of  my  left  band.  I  stepped  from  the  car  to 
the  ground.  It  was  an  awfully  long  step  to 
me.  I  did  not  notice  the  long  distance  from 
the  step  to  the  ground  before  I  made  the 
step.  It  was  raining,  and  the  conductor  took 
hold  of  my  left  arm  and  sselsted  me  off  the 
train  steps.  I  s^ped  right  onto  the  ground, 
and  did  not  see  any  box  or  stool  there  to 
step  on.  I  then  went  Into  the  depot."  It  Is 
evident  from  all  t^e  drcnmstances  tbat 
what  Mrs.  Frey  called  the  "gronnd"  waa 
the  gravel  and  cement  platfonn.  Mo  effort 
was  made  to  show  that  the  step  wa«  more 
than  18  Inches  from  the  "gronnd"  or  i^t- 
form  where  Mrs.  Frej  alighted,  bnt  all  the 
evidence  of  negligence  Introduced  by  ap- 
pellee  is  qnoted  above. 

It  was  the  duty  ot  the  railway  company 
to  proTlde  and  maintain  a  safe  way  of  reach- 
ing Ukd  departing  from  Its  cars  at  passm- 
ger  stations,  and  it  has  been  beld  In  this 
state  that  such  appliances  must  be  "the 
safest  tbat  had  been  known  and  tested." 
Hallway  t.  Wwtham,  78  To.  2S,  10  8.  W. 
741,  8  L.  B.  A.  3a&  If  tliere  was  any  tes- 
timony In  this  case  that  tended  to  establish 
a  failure  npon  the  part  of  ^pellant  to  fur- 
nish stich  appliances,  and  Mrs.  Frey  was 
damaged  tiiereby,  tlw  Jury  was  Justified  In 
the  verdict  npon  which  the  Judgment  was 
boed.  Under  the  facta  in  this  case,  there 
could  have  been  bnt  one  possible  gronnd 
npon  wblcta  the  Jary  could  have  based  the 
verdict,  and  tiiat  was  the  failure  to  have  a 
box  or  stool  upim  which  Mrs.  Frey  could 
step  la  getting  off  the  cars.  That  there  waa 


a  platform  was  oncontroverted,  and  there 
was  no  attempt  to  prove  that  It  was  de- 
fective, or  that  It  was  not  at  the  usual  and 
ordinary  distance  from  the  steps  of  the  cars. 
A  man  was  employed  to  assist  passengers 
on  and  off  the  cars,  and  be  or  the  conductor, 
or  both,  assisted  Mrs.  Prey,  in  a  careful 
manner,  to  alight  from  the  cars.  There  is 
not  one  single  fact  that  tends  to  eatabllah 
negligence  upon  the  part  of  the  railway 
company,  unless  It  should  be  presumed  from 
the  fact  that  Mrs.  Frey  was  Injured  In  step- 
ping off  the  car.  Can  negligence  be  thus 
presumed  from  the  mere  happening  of  the 
event,  none  of  the  attending  circumstances 
tending  to  establish  negligence?  We  think 
not  Railway  v.  Robinson,  73  Tex.  277,  11 
a.  W.  327;  Broadway  v.  Gas  Co.  {Tex.  Civ. 
App.)  60  S.  W.  270.  There  li  no  testimony 
that  would  show  that  it  was  safer  to  step  on 
a  box  or  atool  without  assistance  than  to 
alight  on  a  solid  platform  with  assistance: 
and  neither  can  It  be  said,  in  the  absence 
of  proof,  that  It  is  negligent  to  have  the 
platform  IS  Inches  from  the  lowest  step  of 
the  car.  In  the  case  of  Railway  v.  Worth  am, 
above  cited,  a  box  had  been  provided,  np- 
on which  passengers  conld  alight,  and  It 
turned,  throwing  a  lady  to  the  ground  and 
Injuring  ber.  The  platform  was  shown  to 
have  been  defective,  and  the  box  too  nar- 
row for  the  purposes  for  which  it  was  nsed. 
It  waa  said  by  the  court:  "It  may  be  con- 
ceded that.  If  appellants  had  a  proper  plat- 
form at  the  station  upon  which  the  passoi- 
gers  could  have  alighted,  their  duty  as  to 
this  matter  would  have  been  discharged,  and 
that  they  w«re  not  called  u]>on  to  render 
personal  asalstanca."  In  this  case  not  tmly 
does  the  testimony  tail  to  show  an  Improper 
platform,  but  It  tends  to  show  a  proper  one, 
and,  in  addition,  that  proper  personal  asslst- 
ance  was  given  to  persons  alighting  from 
the  cars.  Uifflln  v.  Railroad  Oo.,  106  N.  Y. 
136,  12  N.  E.  Esse,-  Kelly  v.  Railway  Oo.,  112 
N.  Y.  4«8,  20  N.  E.  8SS,  8  L.  R.  A  74.  Be- 
caose  tb«re  Is  no  evidence  to  sustain  the 
verdict,  the  Judgment  Is  reversed  and  the 
cause  lemanded. 


OOMAN  V.  LINCOLN. 

(Court  oC  Qvil  Appeals  of  Tens.   Feb.  21, 
190L) 

APPBAIj  from  JVffTICBB'  OOUR'rS-BONI>~COK- 
DITION-SUFnaaNCT-UNNaOBS- 
SART  OBLIGATION. 

1.  The  condition  a  bond  on  appeal  from 
a  Justice  that.  If  the  judgment  of  tne  count; 
eonrt  ithould  be  agBinst  the  appellant,  she 
would  "perform  its  judgment,  sentence,  or  de- 
cree," was  the  same.  In  effect,  as  the  cod- 
dition  prescribed  In  Rev.  St  art.  1070.  reQuh> 
ing  an  appelant  to  file  a  bond  conditioned  to 
"pay  off  and  satisfy  the  jadgicent  vbicb  may 
be  rendered  against  bim  oa  such  appeal-" 

2.  Whero  the  bond  on  appeal  from  a  Justice 
was  conditioned  on  the  app«^llunt*8  paymg  all 
damages  that  the  court  might  awonl  against 
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her,  the  bood  will  not  be  vitiated  becanee  con- 
tainine  an  obligatioD  more  onerous  than  requir- 
ed by  law. 

Appeal  from  Harris  county  court;  B.  H. 
Vaflmer,  Judge. 

Action  by  A.  F.  Uncoln  against  Sadie 
Ooman.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

Brockman  ft  Kahn,  for  appellant 

PLEASANTS,  J.  The  appellee  recovered 
a  Judgment  In  the  Justice  court  for  precinct 
No.  1  of  Harris  county  against  the  appellant 
for  the  sum  of  (117.68.  Appellant's  motion 
for  a  new  trial  having  been  overruled,  she 
gave  notice  of  appeal  to  the  county  court  of 
said  county,  and  In  due  time  filed  her  appeal 
bond  as  required  by  the  statute.  The  condi- 
tion of  said  bond  is  "that  the  said  Sadie 
Ooman  shall  prosecute  her  appeal  with  effect, 
and  in  case  the  Judgment  of  the  county  court 
of  Harris  county,  Texas,  shall  be  against 
her,  that  she  shall  perform  Its  Judgment,  sen- 
tence, or  decree,  and  pay  all  such  damages  as 
Bald  court  may  award  against  her."  Appel- 
lee filed  in  said  county  court  a  motion  to  dis- 
miss said  appeal  because  of  the  insufficiency 
of  the  appeal  bond.  The  court  below  sus- 
tained said  motion,  and  rendered  a  Judgment 
dismissing  the  appeal,  from  which  Judgment 
this  appeal  is  prosecuted. 

The  appeal  bond  which  was  held  Insuffi- 
cient by  the  court  below  conformed  to  all  of 
the  requirements  of  article  1070  <a  the  Re- 
vised Statutes,  except  that  the  condition  of 
the  bond  was  as  before  set  out  We  think 
that  tlie  condition  of  this  bond,  while  not  ex- 
pressed In  the  exact  language  prescribed  by 
said  article  1670,  is  the  same,  in  legal  effect, 
as  the  condition  prescribed  In  said  article. 
When  appellant  and  her  sureties  bound  them- 
selves to  perform  the  Judgment  of  the  county 
court  In  case  said  Judgment  should  be  against 
appellant  they  thereby  bound  thems^ves  to 
pay  and  satisfy  such  Judgment;  and.  In  case 
the  judgment  of  the  county  court  should  be 
against  appellant  said  Judgment  could  also 
be  rendered  against  the  sureties  on  said 
bond.  The  condition  of  this  bond  Is  in  the 
exact  language  prescribed  by  the  statute  for 
a  supersedeas  bond  from  the  district  or  coun- 
ty court  to  the  court  of  appeals,  the  very  ob- 
ject and  purpose  of  which  Is  to  authorize 
the  appellate  court  in  case  the  judgment  of 
the  court  below  Is  affirmed,  to  render  Judg- 
ment against  the  sureties  upon  said  bond. 
The  appeal  bond  from  the  Justice  to  the  coun- 
ty court  being  In  substantial  compliance  with 
the  statute,  the  court  below  erred  In  dis- 
missing said  appeal.  If  the  obligation  to 
pay  damages  rendered  the  condition  of  said 
bond  more  onerous  than  required  by  law, 
such  additional  obligation  may  be  treated 
as  surplusage,  and  wIU  not  vitiate  the  bond. 
Lee  V.  Stone,  1  White  &  W.  Giv.  Gas.  Ct 
App.  I  1277;  Trial  v.  Lepori.  Id.  9  1275; 
Janes  v.  Langham,  20  Tex,  413;  Landa  v. 
Heermann.  85  Tex.  1.  18  S.  W.  885.  The 


Judgment  of  the  oonrt  below  wtll  be  revers- 
ed, and  this  cause  Temanded  toe  a  new  trial, 
and  it  Is  so  ordered.  Beveraed  and  nmanded. 


BOLIN  V.  ST.  LOUIS  S.  W.  BY.  CO.  OV 
TEXAS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    March  20. 
1901.) 

INTBRPLBADBR— CONTRACTOR— SUBCON- 
TRACTOR—ATTORNEY-S  FBBS— 
COSTS— PARTIES. 

1.  A  bill  of  interpleader  wtiich  states  that 
plaintiff  is  in  possession  of  a  fund,  which  he 
tenders  Into  court,  to  which  he  has  no  ciaitn, 
and  which  is  claimed  by  two  other  parties,  and 
that  he  is  ready  and  willing  to  pay  the  fund  to 
whomsoever  the  court  may  adjudge  is  entitled 
to  it  la  not  demurrable. 

2.  where  plainUff,  in  good  faith  and  without 
coilnsion,  files  a  bill  of  interpleculer.  aaklns 
that  the  court  determine  the  ownership  of  a 
fund  which  he  does  not  own,  and  which  is  ad- 
versely claimed,  he  Is  entltlea  to  his  neceaaary 
costs  and  attorney's  fees  ont  ct  the  fond,  when 
distributed. 

8.  Where  a  bill  of  Interpleader  is  filed,  nam- 
ing the  various  claimants  of  the  fund  in  the 

ElaintifTs  hands,  a  claimant  not  made  a  party 
y  the  bill  may  bectKne  so  by  entering  a  plea, 
asserting  an  Interent  in  the  fund. 

Appeal  frcon  district  court  Bowia  comity: 
J.  M.  Talbot  Judge. 

Bill  of  interpleader  bf  tbe  Ayer  ft  Lord 
Tie  Company  against  J.  W.  BtAiUt  as  admin- 
istrator of  the  estate  of  W.  M.  Legg,  deceas- 
ed, the  St  Louis  Southweatem  Railway  Com- 
pany of  Texas,  and  others.  From  a  decree 
awarding  the  fund  to  certain  of  tlie  detend- 
anta,  J.  W,  BoUn  appeals.  Affirmed. 

J.  F.  Jmks,  fur  appellant  Paul  Jones, 
Wm.  T.  Hudglns,  B,  B.  Lockett  and  Otms. 
8.  Todd,  for  appellee. 

MSHEB,  a  J.  On  January  12,  1900,  the 
appellee  Ayer  &  Lord  Tie  Company,  plaintiff 
below,  filed  a  petition  in  the  district  court  of 
Bowie  county,  and  styled  same  "Bill  of  Inter- 
pleader," in  which  plaintiff  made  all  the  oth- 
er parties  to  tills  suit  defendants.  Plaintiff's 
petition  alleges:  That  during  the  montbs  of 
July,  August  September,  and  October,  1890, 
it  had  a  contract  with  the  defendant  the  St. 
Louia  Southwestern  Railway  Company  of 
Texas  to  furnish  it  cross-ties  on  its  right  of 
way  in  the  territory  extending  from  mile  post 
No.  433,  in  Bowie  count?.  Tex.,  on  through  tlie 
counties  of  Bowie,  Cass,  Morris,  Titos,  Frank- 
lin, Hc^klns,  and  other  counties,  to  Ft 
Worth,  in  Tarrant  county.  That  by  the 
terms  of  said  contract  plaintiff  was  author- 
ized to  sublet  to  other  parties  different  por- 
tions of  said  territory,  but  that  plaintiff 
bound  and  obligated  itself  to  protect  said 
railroad  company  from  any  and  all  liability 
for  the  claims  and  liens  of  laborers,  mate- 
rial men,  and  parties  furnishing  labor,  tim- 
ber, and  other  material  necessary  in  making 
and  delivering  ties.  That  plaintiff  sublet  to 
W.'M.  Legg  the  territory  from  mile  post  No. 
433,  in  Bowie  county,  to  mile  post  No.  , 
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In  Hopkbu  county,  for  a  sttpnlated  sum  tor 
xood  ties,  and  a  >tlpalated  mm  for  cnlU. 
That  on  October  1,  1699,  the  said  W.  Bf. 
JjBgg  died  Intestate,  and  that  the  Mid  t«gg*s 
estate  Is  tauolvent,  and  that  the  defendant 
J.  W.  BoUn  has  been  ^pointed  admlnlBtra- 
tor  ol  said  Legg's  estate,  and  has  duly  qual- 
ified aa  such.  That  at  the  time  <rf  the  death 
of  said  Legg  there  had  bem  delivered  him, 
on  said  territory,  as  BubcontractOT,  cross- 
ties,  which  had  been  inspected  and  accepted, 
amountta^;  to  the  sum  of  18,781,46,  whldi 
sum  became  due  and  payable  on  October  20, 
1880.  That  said  sum  is  due  and  ui^d.  and 
that  plalntlfl  standi  TrllHng  and  ready  to 
pax  same  to  whomsoever  it  Is  due.  That  at 
Che  time  of  the  death  of  tba  said  Legg  the 
said  tiegg  vras  due  laborers,  material  men, 
and  parties  for  Umber  and  stq^tfles  for  the 
making  and  deUvertng  said  ties.  That  i^aln- 
tllT  had  been  adrised  that  the  said  Legg  was, 
and  hla  estate  fs.  Indebted  to  the  hereinafter 
named  parties  tiw  amounts  claimed  by  them, 
to  wit:  J.  W.  Handson  &  Oo.,  91,196;  Snipes 
Bros.,  9293.47;  a  B.  Garrett,  913.06;  W.  II. 
Walker,  9U.4ff;  A.  H.  HowdeeheD,  9103.35; 
J.  G.  Stone,  964-08;  John  B.  Heard,  9421.45; 
W.  R.  Heard,  9I&04;  J.  W.  BiBher,  906.46; 
D.  Wliltecotton,  988.76;  Bobert  Blartln,  96.60; 
F.  M.  Plrdle,  9117JS0;  W.  U  HlU.  9417.96;  T. 
F.  Davis,  910aO3;  W.  M.  Thompson,  957.33; 
B.  F.  White,  926.10;  O.  a  Batrd,  966.80;  W. 
L.  Helms.  9242.75;  J.  H.  Perkins,  975;  G. 
R.  Pope.  9667^7.  That  idalntiff  la  informed 
and  believes  that  all  of  said  dalms  are  for 
mateilal,  labw,  and  supplies  furnished  for 
making  and  delivering  said  cross-ties,  and, 
ander  the  laws  oi  Teus,  cmutltnte  a  lien 
npoD  the  said  rallraad,  and  that  ssld  claims 
may  be  first  paid  out  ot  said  mtmey.  That 
the  above-named  parties  have  demanded  of 
plaintiff  payment  of  their  said  claims,  and 
hare  threatened  to  sue  plfdntlff,  and  will  do 
so.  Hut  the  defendant  J.  W.  Bolln,  as  ad- 
minlsMtor  of  W.  M.  Legg's  estate,  has  de- 
manded payment  of  plaintiff  for  the  entire 
amount,  claiming  flie  same  is  due  to  Legg's 
estate.  That  plaintiff  does  not  know  to 
whom  said  money  Is  due.  That  It  Is  a  mat- 
ter of  doubt  to  whom  ssld  mon^  Is  due. 
That  plaintiff  has  no  Interest  In  said  fund, 
save  and  except  that  It  be  paid  to  the  per- 
son or  persims  legally  entitled  thereto,  and 
to  save  the  plaintiff  from  being  compelled  to 
pay  same  twice,  and  from  being  harassed  and 
having  vexatious  litigation  In  many  different 
courts.  That  idalntiff  be  allowed  to  bring 
same  Into  court,  and  tiiat  he  be  dlschai^ed, 
with  hta  costs,  from  farther  liability  to  any 
of  the  parties.  That  he  be  allowed  his  at- 
torney's fee  of  9S60.  miat  all  the  defend- 
asto  herein  be  teqnlred  by  the  court  to  in- 
terplead between  themselves.  That  there  Is 
DO  collaslon  between  plalntlfl  and  any  party 
or  parties  to  this  suit  That  this  suit  was 
brought  hf  plaintiff  at  its  own  accord  for  re- 
lief, and  was  sworn  to  by  plaintiff's  agent 
on  Juraary  10;  1900.  Tb»  defendant  the  St 


Louis  Southwestecn  Railway  Oompany  of 
Texas  answered  by  general  demurrer  and 
guieral  denial.  The  defendant  J.  W.  Bolln. 
administrator  of  W.  M.  Legg's  estate,  an- 
swered by  general  demurrer  and  special  ex- 
ception to  that  pwtUHL  of  plaintiff's  petition 
where  it  asks  for  attorney's  fees,  and  gen- 
eral denial,  exc^t  that  portlm  of  plalntUTs 
petition  that  is  afterwards  confessed  In  ssld 
answer,  which  is  tliat  this  defendant  to  a. 
duly  app<rinted  and  qualified  administrator  of 
W.  M.  Legg's  estate,  and  that  W.  M.  Legg  * 
was  a  subcontractor  of  the  railroad  under 
plaintiff,  and  that  he  d^vercd  Urn  to  j/taXa- 
tlff,  and  same  w«e  Inspected  and  accepted 
by  idalntlff,  to  the  amount  at  93.'rai.46;  that 
same  Is  due  from  plaintiff  to  Uiia  defendant 
aa  said  administrator,  and  Is  impaid,  and 
that  this  defendant  is  entitled  to  said  mimey 
when  paid  into  court  And  this  defoidant 
then  fllee  his  cross  UU  against  plaintiff  for 
payment  of  said  ties,  as  shown  by  his  peti- 
tion, to  wit  93.781.46.  The  defoidants  W.  L. 
Helms,  T.  F.  Davis,  a  O.  Ralxd,  Bobnt 
Martin,  W.  M.  Thompson,  W.  M.  Walker,  J. 
B.  White,  and  J.  W.  Haralson  ft  Go.  each 
and  all  filed  an  amended  answer  «i  Mandi 
80,  1900,  and  eadi  alleged  that  they  were 
owners  of  a  portkm  <tf  the  cross-ties  alluded 
to  in  plalntUTs  petition^  setting  out  the  num- 
ber of  ties  and  thetar  value;  that  ssld  ties 
were  delivered  on  the  defendant  the  St  Louis 
Southwestern  Railway  Company  of  Texas' 
right  of  way  to  the  plaintiff  and  said  railway 
company,  who  agreed  and  became  jointly  and 
sevwaUy  bound  to  pay  defendant  tar  the 
value  of  said  ties,  and.  though  often  request- 
ed, tb^  hsd  hitherto  wholly  ^ed  and  re- 
fused to  do  so;  that  said  ties  were  Imqiectefl 
and  appropriated  by  said  railroad  company 
to  its  own  use  In  Ito  roadbed,  and  said  de- 
fendants have  a  lien  on  itt  road  and  equip- 
ments for  said  value  of  said  ties;  that  tbe 
defendants  are  unaware  of  any  arrangemente 
existing  between  j^alntiff  and  said  lallway 
company  and  said  Legg,  deceased,— and 
prays  Judgment  against  tbe  plaintiff  and 
said  railway  company  for  the  value  oC  said 
ties  of  thelra,  respectively,  as  shown  by 
their  answers.  The  defendants  F.  H.  Plrdle, 
Snipes  Bros.,  J.  H.  Perkins,  A.  H.  Howdesb^ 
and  Fat  Oreen  esdi  one  filed  his  amended 
aiuwer  aa  Msrdi  29,  1900,  and  all  answmd 
die  same  way,  exc^t  their  amounts  wwe 
different  Each  dalmed  to  have  a  verbal 
agreement  to  get  out  and  furnish  cross-ties 
to  W.  M.  L^,  and  did  furnish  ties  to  said 
Legg.  which  ties  were  to  be  placed  upon  and 
used  In  the  construction  of  said  defmdant 
railroad  company;  that  said  ties  were  fur- 
nished and  Inspected;  that  said  L^  prom- 
ised to  pay  for  said  ties,  and  was  UaUe  to 
pay  for  same,  but  had  failed  and  refused  to 
do  so.  Defendants  then  set  ont  Legg's  rdar 
tlonship  to  plaintiff  and  the  railroad  com- 
pany, and  ask  for  a  foredosure  of  their  liens 
on  the  railroad,  and  the  money  paid  Into 
court  and  that  said  mon^  be  paid  to  Vbf 
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as  their  claims  may  aliow  they  are  entitled 
to,  out  of  the  money  paid  into  court  Tliey 
tbem  plead  In  tbe  alternative,  In  caae  ttMT 
are  denied  tlie  right  to  be  paid  oat  of  tbe 
fondt  that  they  have  their  Judgment  agoliut 
plaintiff  and  tbe  said  railway  company  for 
the  ties  used  by  the  said  railway  company 
and  plaintKf  of  said  defandantai  Tbe  de- 
fendant W.  L.  HUl's  answer  la  the  same  in 
■subatance  a«  J.  W.  Haralson  A  Co/s,  above 
set  ODt  Tbe  defendants  Heaid  Bros.  Oled 
tbelr  answer  March  8,  1900,  which  answer 
consists  of  a  general  demurer,  general  denial, 
and  specialty  that  they  hod  a  light  In  the 
fund  deposited  in  court  to  the  amount  of 
$503.80.  The  defcndanU  Bamage  &  Hays 
filed  their  answer  on  March  6,  1000,  in  anb- 
stance  the  same  as  defendants  Heard  Bros., 
only  tbe  amount  is  different  Tbe  defend- 
anta  D.  Whitecotton.  J.  W.  Bldber,  and  T. 
A.  Petty  each  filed  thedr  respectlre  answers, 
which  are  In  anbatanee  the  same  thing,  and 
charge  tbe  fond  paid  Into  court  as  being  the 
proceeds  of  their  ties,  and  a  trust  fund  In 
plalntNTs  possession  to  pay  for  said  ties.  The 
defendant  the  railway  company  filed  a  sup- 
plCTiental  answw  to  the  defendants'  an* 
swefB,  which  was  a  general  demurrer;  one 
spedal  exc^ion  to  that  part  of  the  dcfoid- 
ants*  answer  seeking  a  judgment  against 
said  rallwi^  company;  also  a  general  de- 
nlaL  The  defendant  J.  W.  BoUn  filed  a 
Bttpi^emental  answer  to  ttte  other  defend- 
ants' anawers.  of  a  general  demurrer  and  ape- 
dal  exceptions:  <1)  To  the  jnrlsdlctlon  of 
this  court  to  adjust  a  settlement  between 
this  defendant  and  hts  co-defendants,  be- 
cauae  there  was  an  administration  pending 
]n  the  probate  court  of  3IorrIs  eonnty,  Tex., 
of  tiie  estate  of  the  said  W.  M.  Legg,  deceas- 
ed; (2)  because  the  answers  of  the  defend- 
ants show  that  they  do  not  claim  the  fund 
in  the  plaintifTs  hands  In  common  with  this 
def«idant;  and  a  general  denlaL  The  ease 
was  submitted  to  tbe  court  on  both  the  facts 
and  the  law,  and  the  court  sustained  tbe  de- 
f«daBt  the  railway  company's  g<eneral  da> 
nmrrer  tb  plaintiff's  petition  as  to  said  de- 
fendant railway  company,  and  tbe  court 
OTetmled  the  defendant  J.  W.  Bolin**  gen- 
eral demurrer  and  special  exception  to  plain- 
tiff's  petition;  also  overruled  tbe  defendant 
J.  W.  Bolln's  general  demarr^,  and  special 
exceptions  to  his  co-defendants'  answers. 
Tbe  defendant  J.  W.  BoUn  then  filed  a  wrlt- 
ten  motion  requesting  the  court  to  render 
Judgment  for  him  tor  the  fund  in  court 
which  motion  the  court  orerruled;  and, 
when  all  the  testimony  of  the  plaintiffs  and 
the  other  defendants  was  In,  this  appellant 
filed  a  written  motion  requesting  the  eonrt 
to  render  a  judgment  In  his  faror  for  the 
funds  In  court  and  tbe  court  overruled  said 
motion,  to  all  of  which  appelant  excepted, 
and  filed  his  bills  of  exceptions  Noa.  1  and  2; 
and  the  court  &fter  hearing  said  oaon,  no- 
dared  Its  Judgment  ss  foNows,  to  wit:  After 
MMtaining  the  railway  company's  general 


demurrer,  and  overruling  the  defendant  J. 
W.  Bolln's  general  demnrrer  and  special  ex- 
ception to  plaintifTs  petition  and  him  co-de- 
fendants' answers,  the  court  ordered  and 
decreed  that  the  said  sum  of  numey  paid  into 
court  by  i^alntlff,  to  wit,  $3,781.46,  be  dis- 
bursed hy  the  cterfc  of  said  court  as  follows, 
to  wit:  "(1)  Pay  the  court  coet  of  this  liti- 
gation, to  wtt,  $«0.20.  (2)  Pay  to  the  plain- 
tiff $254.50  to  relmborse  plaintiff  for  Us  at- 
torney's fee,  and  M-SO  costs  paid  oat  by 
plaintiff.  (S)  Pay  tbe  following  named  de- 
fendants tbe  amonnta  ber^  set  out,  to  wit: 
W.  U  Helms.  $242.79;  T.  F.  Davis.  983.20; 
O.  0.  Balrd,  $40^8;  Robert  Martin.  f2&S0; 
W.  M.  Thompson,  ffi7.82;  W.  M.  Walker. 
$12.87;  B.  J.  White,  $51.81:  J.  W.  Haralson 
&  Co.,  93S2J06;  F,  M.  Pirdle,  $117.4»:  Snipes 
Bros.,  $266.41;  J.  H.  Perkins,  $47.74;  A.  H. 
HowdeaheU,  $30.10;  Pat  Green.  $21.20;  W. 
L.  Hill,  ^7.«8:  Heard  Bros.,  911105: 
Bamage  A  Hays.  $24.03;  O.  Whitecotton. 
$113.71;  J.  W.  RUwr,  $69.20:  T.  A.  Pettjr. 
$23.80.  (4)  Pay  to  the  defendant  J.  W.  BoUn.. 
aa  administrator  ot  the  estate  of  W.  M.  Legg. 
any  bolanoe  that  may  be  in  said  ckok's  hands 
after  paying  the  sums  herelniUKive  set  out. 
(5)  That  the  claims  of  tbe  defendants  agaliut 
tbe  railway  company  and  idalntUC,  except 
those  herein  above  adjudicated,  be,  and  the 
same  are  tkerebj.  dismissed."  From  which 
judgment  Bolln  am>eals. 

The  appelant  complains  of  the  Jodgment 
of  the  coint  awarding  appellees  any  part  of 
tbe  sum  d^rasltcd  In  conrt  by  the  Ayer  A 
Lord  Tie  Company,  and  contends  that  under 
tbe  evidence  he  Is  atitled  to  all  of  that 
amount  He  also  complains  of  so  ranch  of 
tbe  judgment  as  awards  plaintiff  the  sum 
of  $254JpO  attorney's  fees,  and  ^60  costs 
paid  out  by  the  plaintiff.  There  Is  evidence 
In  the  record  which  warrants  the  eonclnslon 
that  the  Judgment  of  the  court  can  be  sup- 
ported in  the  respect  complained  of.  mere 
is  testimony  coming  tram  the  appellees 
wblch  shows  that  the  tiee  in  question,  whlcA 
are  represented  by  tbe  amonnt  d^Kuitted  In 
court  by  the  Ay^  ft  Ij»d  Tie  Company, 
were  the  property  of  the  apposes  wfien  tbe 
ties  were  received  by  tlse  Ayer  ft  Lord  Tie 
Company  and  the  railway  company.  In  aub- 
stance.  these  parties  testlfled  Uart  thsy  fnr- 
ntahed  tiie  ties  to  the  Ayer  ft  Lord  Tie  Cob- 
pany,  siqipoBlng  at  the  time  that  L^g  was 
the  agent  and  representative  of  the  com- 
pany, and  they  were  not  furnished  by  vtrtne 
(tf  any  sepamte  and  Independeat  contract 
wttfa  Legg.  CosKeqnently,  from  these  facts 
the  conclnsloD  Is  readied  that  tbe  appeltant. 
Boltn,  the  admlnlatratoc  of  Legg,  had  no  In- 
terest in  tiie  ties  or  the  funds  In  qnestioa. 
This  being  trae,  the  cuntiovergy  namiws 
down  to  a  contest  between  the  Ayer  ft  Lord 
Tie  Company  and  tbe  appellees,  abottt  which 
the  appellant  has  no  concern.  'Ehls  being 
tbe  case,  we  could  well  pass  mrtr  th*  appel- 
lant's  remaining  assignmccts  of  errors  wttb- 
ont  say  further  dlsposltka  of  them,  except 
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in  K  far  aa  eomplalDt  Is  made  as  to  the  Jud<- 
□WDt  of  tbe  court  awarding  to  tbe  Interplead- 
ers tbtf r  attOTDsy'B  fees  and  costs.  But,  bow- 
erar,  we  tiare  oooclnded.  ttaat.  In  a  general 
waj,  we  win  pass  upon  some  of  the  oOux 
qveatlons  raised. 

The  amiellaxit  addressed  demarrers  to  the 
bill  of  interpleader,  which  we  think  were  cor- 
rectly  oTerroled.  The  bill.  In  substance, 
states  tlut  the  appellant  and  the  appellees 
are  i^eHpectlvely  claimiDg  the  funds  which 
plaintilTs  In  tbe  bill  offer  and  tender  Into 
court  ISie  UU  alleges  that  both  parties  are 
setting  np  a  claim  to  this  fund,  and  that  the 
^alntiffB  are  ready  and  willing  to  pay  ■Qm 
amount  to  whomsoever  the  court  may  decree 
is  entitled  to  It  Without  dlscasslng  the 
question  furthw.  we  think  that  the  petition 
is  not  sDbJect  to  any  of  the  demnrrm  urged 
agalMt  It 

We  are  of  the  opinion  that  no  error  was 
committed  In  awarding  plaintiffs  the  amount 
stated  in  tbe  Judgment  as  attorney's  fees 
and  oests  paid  out  bj  them.  There  is  noth- 
ing in  the  record  Indicating  that  tbe  bill  of 
Interpleader  was  not  filed  In  good  faith  under 
the  beUef  that  there  was  substantial  ground 
gf  conteat  between  tbe  parties  as  to  who 
should  be  entitled  to  tbe  fund;  and,  In  eases 
of  tlift  dtatacter,  we  find  that  It  Is  in  the 
diacretloo  of  the  court  to  allow  costs  and  at- 
torney's feet  to  a  reasonable  amount  In 
onr  <qilnlon,  the  pleadings  of  tbe  appellees 
were  snffictcnt  basis  for  tbe  decree  ta  their 
favor.  The  appellte  Pat  Green  was  not  made 
a  paitr  hjF  the  bill  of  interpleader,  bnt  he 
came  into  coort  by  a  plea  asserting  an  Inter- 
est In  ttte  funds.  We  think  this  was  permis- 
sible. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed.  Affirmed. 


WERXBB  T.  THATJTWEIN  et  aL» 
(Cbnrt  of  dvll  Appeals  of  Texss.   Weh,  T, 
1«01.) 

yAamt  and  SBRVANT^xNinaiBS  to  nntv- 

ANT— TOIATHTEBR^BVIDBNCB. 
Plaintiff  made  a  contract  with  the  defeod- 
aats,  whereby  plaintiff's  16  year  old  son  was  to 
be  employed  lo  defendants'  cotton  gin  to  marlt, 
assort  and  weigh  the  bales  of  cotton  ginned 
at  the  round  bale  press.  Tbe  boy  was  inexperl- 
eaced  in  tbe  work,  and  bad  been  employed 
about  two  months,  wben  be  was  injured  while 
assisting  one  of  the  workmen,  O.,  In  cleaning 
out  a  sin  stand  in  one  of  the  square  bale  gins. 
Just  before  tbe  aeddent  the  boy  was  not  at  bis 
regnlar  place,  bat  was  standing  near  the  sqnare 
biue  gin.  and  G.  called  to  him  to  help  clean  out 
tbe  pn  stand,  as  tbe  same  had  become  "cbok- 
ed,"  and  required  to  be  deaoed  at  once.  The 
work  in  the  gin  was  done  under  the  personal 
superri^tm  of  one  of  the  defendants,  who,  at 
the  time  of  tlie  accident,  waa  standing  near 
where  the  boy  was  deanlng  the  gin.  bnt  he  did 
not  see  the  boy  nntil  just  before  tbe  accident, 
and  becanse  of  the  noise  of  the  machinery  be 
had  not  heard  O.  call.  G.  was  not  a  foreman, 
bot  of  equal  rank  witib  all  the  workmen,  and 
he  had  never  been  authorised  to  call  others  to 
Us  assistance,  and  had  never  dons  so  before. 

■  Writ  of  srrer  denied  by  suprftme  oonrL 


Held  insufficient  to  show  a  cause  vt  action 
against  defendants  for  injnrle&  dnce  the  boy 
was  a  mere  Tolnnteer  in  cleaning  the  gin,  G. 
not  having  authority  to  oaU  him  to  Us  as8is^ 
ssco. 

Appeal  Crhd  district  court  Dewltt  ceuaty; 
James  a  WilsMi,  Judge. 

Actioa  by  Charles  Werner  against  Traut- 
weln  *  Woltere.  From  a  Judgment  in  favor 
of  the  defcndasts,  idalntttt  appeals.  Af- 
flnned. 

Kleberg,  Grimes  &  Baker,  L.  C.  Qrothaus, 
and  Geo.  a  Altgelt  for  appellant  Patton  ft 
EUliB  and  A.  B.  Davidson,  for  appellees. 

GILL,  J.  This  acdcm  was  brought  by  the 
appellant  Charles  Werner,  against  the  part- 
nership of  Trautweln  &  Wolters,  appellees, 
to  recover  damages  for  personal  Injuries  In- 
flicted upon  his  minor  son,  Hans  Werner,  in 
a  cotton  gin  owned  and  operated  by  appel- 
lees. A  trial  by  Jury  resulted  in  a  verdict 
and  Judgment  for  appellees.  Plaintiff  alleges 
that  on  or  about  August  22,  1898,  defendants, 
by  parol  contract  with  plaintiff,  engaged  hla 
(plolntdfTs)  minor  son.  Bans  Werner,  to 
count  mark,  weigh,  assort  and  separate  the 
bales  of  cotton  ginned  at  defendants'  round 
bale  press;  that  it  was  understood  between 
plaintiff  and  defendants  that  Hans  Werner 
was  at  no  time  and  under  no  circumstances 
to  be  employed  to  work  at  or  about  gin 
stands  or  other  dangerous  machinery,  said 
Hans  being  inexperienced,  and  without  train- 
ing, and  being  a  minor;  that  on  or  about  Oc- 
tober 14.  1896.  defendants,  in  violation  of 
said  contract  and  fully  cognizant  of  tbe  mi- 
nority and  Inexperience  of  said  Hans  Wer- 
ner, without  the  consent  of  plaintiff,  and 
without  tbe  knowledge  of  plaintiff,  by  and 
through  E.  Gabltscb,  a  duly-authorized  agmt 
of  defendants,  who  was  acting  within  the 
scope  of  his  apparent  authority,  ordered  and 
directed  the  said  Elans  Werner  to  clean  a 
gin  stand  and  feed  box  in  defendants*  gin; 
that  said  order  was  given  by  said  Gabitsch 
while  be  was  acting  within  the  apparent 
scope  of  his  autbM-ity,  and  was  given  to 
said  Hons  In  the  presence  and  bearing  of  E, 
Wolters,  one  of  tbe  defendants,  and  was  giv- 
en while  the  machinery  was  in  full  opera- 
tion; that  Hans  compiled  with  said  direc- 
tion and  order,  and  in  tbe  presence  of  said 
Wolters  proceeded  to  do  the  labor  directed; 
that  said  labor  was  performed  In  the  pres- 
ence and  under  the  direction  of  said  Wolters, 
and  of  bis  said  agent  Gabitsch,  and  was  ex- 
ceedingly dangerous,  and  that  said  Hans  did 
not- know  Its  dangers,  and  that  he  was  not 
warned  as  to  such  dangers  by  sold  Wolters, 
or  any  one  else;  that  said  Wolters  knew 
said  Haus  was  Inexperienced,  but  gave  him 
no  caution,  nor  did  he  or  his  agent  direct 
him  (said  Werner)  how  to  perform  said  work 
without  Injury;  that  while  so  acting  under 
such  direction  and  control  of  defendanta, 
and  performing  tbe  labor  requested  of  him, 
tbe  left  band  and  arm  of  said  Hana  waa 
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caught  In  the  gin  saws,  and  so  wnshed.  cut, 
and  wounded  that  It  had  to  he  amputated; 
that  plaintiff  had  the  serrleea  of  skUlful 
phyaldans,  but  amputation  was  necessary; 
that  such  Injuries  were  occasioned  hj  the 
act  ot  deCendants  and  their  agents  In  putting 
said  Bans  to  perform  such  dangerous  -wock, 
contrary  to  said  contract,  and  wiUumt  gtr- 
ing  him  any  warning  or  caution  as  to  the 
dangers  attending  same,  and  directing  him 
how  to  avoid  such  dangers.  Defendants  an- 
swered by  general  denial,  plea  of  CMitrlbn- 
tory  negligence,  and  averred  that  Hans  Wer- 
ner was  at  the  time  of  the  accident  a  merd 
v<rfunteer,  and  was  not  directed  to  do  the 
worlE  by  any  one  authwlsed  so  to  do.  The 
firm  €l  Trautw^n  ft  Wolters  was  composed 
of  William  lYautwBln,  Louis  Trautweln,  and 
Edmond  Wolters,  and  they  were  engaged  in 
operating  a  cotton  gin  and  cotton  presses  or 
baling  apparatus  In  connection  thwewith. 
All  the  cotbm  gins  were  in  the  same  build- 
ing and  on  the  same  floor,  but  those  connect- 
ed with  the  round  bale  presses  were  on  the 
oi^Kwlte  side  at  the  room  from  those  con- 
nected with  the  square  bale  presses.  On  ttie 
occasion  la  questlim  one  Oabltscb  was  In 
charge  of  fOur  square  bale  gins,  and  It  was 
his  duty  to  attend  to  them,  keep  them  in  run- 
ning order  and  proper  repair,  and  to  prevent 
Injury  to  them,  and  In  doing  fhese  things  to 
use  his  own  judgment  and  discretion;  but 
it  was  not  shown  that  he  was  authorized  to 
hire  assistance,  or  to  call  any  one  to  his  as- 
sistance, and  he  had  never  done  so  prior  to 
tlie  time  In  question.  On  the  22d  day  of  Au- 
gust 18BS,  Hans  Werner  was  hired  by  the 
firm  to  mark,  weigh,  count,  assort,  and  s^ 
arate  the  bales  of  cotton  ginned  and  pressed 
at  the  round  bale  press  def»idanta.  The 
contract  of  hire  was  made  with  appellant,  the 
father  of  the  minor,  the  latter  being  at  that 
time  about  16  years  old.  There  was  evi- 
dence tending  to  show  that  by  the  contract 
of  hire  defendants  agreed  not  to  put  Hans 
to  work  about  dangerous  machinery,  and  that 
appellant  told  Welters,  the  partner  who  made 
the  contract  ot  employment,  that  Hans  knew 
nothing  about  gins,  but  would  soon  learn; 
but  upon  this  point  the  evidence  was  con- 
flicting. In  pursuance  of  the  contract  of  hire, 
Wolters,  who  was  in  cliarge  and  had  actual 
control  and  manag^nent  of  the  ginning  plant 
and  gave  It  his  dally  personal  superintend- 
ence, placed  Hans  at  work  at  the  round  bale 
press  to  mark,  weigh,  count  assort  and  sep- 
arate the  bales  coming  from  the  last-named 
press.  He  worked  In  this  way  about  two 
months  prior  to  the  accident  and  during  that 
period  was  never  at  any  time  directed  by 
Wtriters  or  any  other  person  to  do  any  other 
kind  of  work.  At  times  when  there  was  no 
work  of  that  kind  to  do,  he  and  other  «n- 
ployds  about  the  plant  were  In  the  habit  of 
strolling  over  the  building.  On  the  occasion 
In  question  he  was  not  on  duty,  and  was 
standing  or  walking  along  the  space  between 
the  round  bole  gin  stands  and  the  square  bale 


gin  stands.   His  master,  Wolters,  who  was 
giving  the  busittess  his  personal  attentliMi. 
came  upstairs  on  the  floor  where  Hans  was. 
and  near  to  him,  when  one  of  the  square  bale 
gins  became  "choked,"  and  GaUtsdi.  wbo 
was  In  charge  of  tt  called  to  him  to  asrtst 
him  In  cteaning  it  This  was  a  very  danger- 
ous task  for  one  who  did  not  understand  tbe 
propra  way  to  do  It  He  prwnptly  resp<»ided 
to  the  call,  and  he  and  Gabitstdi  undertook 
to  dean  It   In  doing  so,  Hans  got  bla  hand 
caught  In  the  gin  saws,  and  it  was  so  Injured 
as  to  necessitate  ampntaUtXL  It  was  shown 
beymd  dispute  that  'WnHtm  was  wl13dn  a 
few  feet  of  OaUtseh  and  of  Hans  when  Gab- 
itsch  called,  but  Wtdters  was  not  looUns  at 
Hans  or  Oabitach.  and  be  says  he  did  not 
hear  the  call  ma  see  Hans  go  to  the  asatst- 
anoe  of  Gabltsch.  He  admits,  however,  that 
when  he  was  about  nine  feet  distant  he 
heard  the  gin   "jumping."   and,  looklns 
around,  saw  Gabltsch  and  Hans   tting  down, 
cleaning  the  gin,  and  that  in  a  moment  Hans 
screamed,  and  he  assisted  Gabltsch  in  car- 
rying Hans  to  the  platform.   He  accounts 
for  his  ftUIure  to  hear  the  can  by  the  lurise 
of  tbe  machinery,,  which  was  at  that  time  In 
full  motion,  and  he  Is  not  disputed  upon  this 
point   The  evldoice  Is  conflicting  as  to 
whethw  Hans  had  been  theretofore  warned 
of  the  danger  attendant  upon  the  operation 
of  gin  stands,  but  it  was  not  dlq^nted  that 
at  the  time  ot  the  accident  no  warning  wa« 
given  him,  nor  explanation  made  as  to  how 
the  w<^  nUght  be  safely  done.  OabltBch 
had  never  been  told  whether  he  covld  or  not 
call  other  employes  to  his  assistance,  but 
was  not  authorized  to  do  so,  and  had  never 
undertaken  to  do  so  before.   It  was  shown 
without  dispute  that  the  gin  stand  coald 
have  been  easily  stopped  bOTon  undertaUliv 
to  clean  It  and  that  that  was  the  safe  and 
proper  way  to  do  it  It  was  also  shown  with- 
out contradiction  that  it  was  necessary  to 
clean  the  gin  stand  at  once  to  prevent  serious 
injury  to  the  machinery.  Both  Gtabltsch  and 
Hans  knew  of  the  proximity  of  Wtdtera,  but 
neither  called  to  him,  v  said  anything  to  blm. 
until  the  accident  bad  occurred.  Hans  had 
not  been  directly  told  that  he  ahoold  engage 
In  no  other  work  but  tliat  abont  the  round 
bale  press,  but  he  tiad  been  assigned  no  other 
task,  and  had  no  reason  to  Iwlieve  that  he 
would  be  required  to  do  any  other  work.  He 
testified  that  when  Gabltsch  called  him  he 
tbought  Gabltsch  was  authorised  to  do  so. 
and  believed  It  was  his  duty  to  respond.  It 
was  also  shown  that  all  the  hands  about  the 
plant  received  the  same  wages,  vis.  11.50 
per  day;  that  they  w»e  all  In  the  same 
grade  of  employment;  and  that  Welters  was 
personally  present,  and  was  exercising  per-  • 
Bonal  supervlslMi  and  cmtrol. 

Appellant  u^^es  many  assignments  of  er- 
ror, some  of  which  should  be  sustained; 
and.  If  there  is  any  evidence  whlcli.  In  the 
absence  of  opposing  proof,  would  authorise 
a  recovery,  the  judgment  must  be  reversed. 
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AppeDant  bases  his  right  <tt  recovery  upon 
two  grounds:  (1)  That  the  minor  was  In- 
experienced. That  appellees  knew  It,  and 
placed  him  at  work  at  a  dangerous  task 
wltfaont  first  warning  bim  of  the  danger., 
and  advising  him  how  the  task  might  safely 
be  done.  (2)  That,  If  Welters  did  not  direct 
him  to  do  each  work  without  prertonsly 
warning  him,  then  that  Gabitsch  pnt  him  to 
work  at  the  task  with  actual  and  apparent 
authority  to  do  so.  We  are  of  opinion  that 
the  evidence  shows  without  contradiction 
that  Wolters  did  not  order  Hans  to  asslat 
Gabitsch,  nor  did  be  know  of,  assent  to,  or 
acquiesce  In  the  act  of  Gabitsch  In  calling 
him.  The  right  to  recover  must,  then,  de- 
pend n[>on  the  authority  of  Gabitsch  to  call 
other  employes  to  his  assistance.  The  evi- 
dence Is  uncontradicted  that  he  was  clothed 
with  no  such  general  power,  and  It  Is  con- 
ceded that  he  had  never  before  undertaken 
to  exercise  such  right  even  in  an  emergency. 
But  appellant  contends  that,  Inasmuch  as 
Gabitsch  was  Intrusted  with  the  operation, 
care,  and  safety  of  the  gin  stand  in  question, 
he  had  the  Implied  authority  to  call  as- 
sistance In  an  emergency  Involving  the  safe- 
ty of  the  machinery  In  his  charge,  and  that, 
as  the  proof  shows  the  machinery  was  In 
Jeopardy,  he  acted  within  his  authority  In 
enlisting  the  assistance  of  Hans,  and  the 
master  Is,  therefore,  bound  by  his  acta.  In 
support  of  this  contention  the  case  of  Fox 
T.  Railway  Oo.  (Iowa)  63  N.  W.  259,  17  L. 
R.  A.  289,  Is  cited.  In  that  case  the  con- 
ductor of  a  train  employed  Fox  to  take 
the  place  of  a  brakeman,  who  was  tem- 
porarily and  unexpectedly  called  away.  The 
conrt  held  that  in  such  an  emergency,  while 
making  a  trip,  the  right  to  supply  the  place 
of  an  absent  member  of  his  crew  was  with- 
in his  general  powers  as  a  conductor  In 
chai^  of  a  train  and  charged  with  Its  safe 
operation.  But  the  court  did  not  go  to  the 
length  of  holding  that  even  an  agent  with 
such  general  i>owers  as  a  conductor  would 
have  such  authority  If  the  master  was  pres- 
ent and  in  control,  nor  have  we  been  cited  to 
any  authority  so  holding.  Sectlrai  4S1, 
Mechem,  Ag.,  cited  by  appellant,  treats  of 
the  duty  of  the  agent  as  between  himself 
and  his  principal,  and  lays  down  the  rule 
that  an  agent  charged  with  the  performance 
of  a  duty  In  a  particular  way  may,  In  an 
emergency  which  precludes  consultation  with 
his  principal,  depart  from  bis  instructions; 
and  If  he  does  so  In  good  faith,  and  in  the 
exercise  <^  sound  discretion,  he  incurs  no 
liability  to  his  principal  for  violating  in- 
structions. The  rule  announced  does  not 
cover  the  question  here  presented.  In  Rail- 
way Co.  V.  Skinner.  4  Tex.  Ov.  App.  661.  28 
S.  W.  1001,  a  minor  employed  by  the  com- 
pany as  a  telegraph  messenger  boy  was 
sent  tor  the  mall.  In  going  to  the  post  office 
he  rode  upon  cars  which  were  being  switched 
la  that  direction.  The  foreman  of  the 
switch  crew  directed  blm  to  uncouple  two 
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cars,  and  In  doli^  lo  he  wu  Injured.  B» 
was  held,  in  thus  engaging  In  woA  other 
than  that  which  be  was  employed  to  do,  to 
be  a  mere  volunteer,  and  not  entitled  to  re. 
cover.  The  case  was  distinguished  from 
Bason  T.  Railway  Co..  65  Tex.  577.  where  It 
was  held  that  one  assisting  at  the  request  of 
the  agent  of  the  railway,  but  who  was  at 
the  same  time  furthering  his  own  private 
business,  could  recover  tor  Injuries  result- 
lug  from  the  negligence  of  the  servants  of 
the  railway  company.  In  Mayton  v.  Rail- 
road Co.,  63  Tex.  77,  the  rule  Is  recognized 
that.  In  order  to  recover  In  a  case  of  this 
nature,  the  facts  must  show  that  the  act  of 
the  servant  in  calling  assistance  was  the 
act  of  the  master.  Appellant  seeks  to  re- 
cover In  this  case  on  that  theory  alone. 
There  Is  no  allegation  that  the  master  was 
negligent  In  permitting  an  inexperienced  mi- 
nor to  wander  about  in  proximity  to  dan- 
gerous machinery,  nor  Is  a  recovery  sought 
upon  that  ground.  The  case  of  White  v.  Wa- 
terworks Co.,  9  Tex.  C5v.  App.  473,  29  8. 
W.  252,  and  kindred  cases,  cited  by  appel- 
lant, have  no  application  here. 

C3onced!ng  that  appellees  contracted  with 
appellant  that  they  would  not  put  the  minor 
to  work  about  dangerous  machinery,  but 
would  assign  him  to  work  at  the  round 
bale  press,  the  undisputed  facts  show  that 
appellees  assigned  him  to  the  work  agreed 
upon,  and  he  had  performed  the  duties  as- 
signed him  for  two  months,  without  be- 
ing once  called  to  work  elsewhere.  It  has 
been  seen  that  Gabitsch  was  a  servant  char- 
ged with  particular  duties.  Just  as  Hans 
was,  and  was  without  control  over  other 
servants.  With  no  power  to  employ  assist- 
ance, no  single  fact  Is  shown  which  would 
have  authorized  Hans  to  believe  that  Gab- 
itsch was  clothed  with  such  power.  On  the 
other  band,  he  had  never  seen  such  author- 
ity exercised  by  any  employ^,  and  be  knew 
that  all  the  work  was  being  conducted  un- 
der the  personal  supervision  of  the  master. 
The  fact  that  he  bad  responded  to  the  call 
of  Gabitsch  was  not  brought  to  the  atten- 
tion of  Wolters  until  the  Instant  before  his 
Injury,  and  It  Is  not  contended  that  there 
was  then  time  to  prevent  the  Injury  by  a 
warning  from  the  master.  Some  evidence 
was  adduced  as  to  the  failure  of  the  master 
to  publish  rules  for  the  safe  operation  of 
the  plant,  but  such  failure  Is  not  made  one 
of  the  grounds  of  recovery.  The  mln^  was 
off  duty  at  the  time  of  the  accident  He 
voluntarily  assisted  Gabitsch,  who  had  no 
power,  "either  real  or  apparent  to  bind  the 
master;  and  the  minor  was  In  no  better  po- 
sition than  a  stranger  In  responding  to  the 
request  To  hold  that  the  master  should 
foresee  such  an  event  would  Impose  upon 
him  the  duty  to  Instruct  every  servant  in 
his  employ,  not  only  as  to  the  dangers  Inci- 
dent to  their  own  tasks,  but  as  to  every  oth- 
er piece  of  machinery  about  the  plant— a  du- 
ty dearly  not  Imposed  by  law.  Wa  are  of 
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Ofdnlon  that  the  facte  proven  do  not  sboir 
a  cause  of  aetlcoi  aa  the  pleadings  stand, 
and  tbat,  notwithstanding  the  erroneona 
charses  complained  of,  the  jndgnient  ahoiild 
be  afflrmcd.  Aihrmed. 

On  Motion  to  Correct  Findings  of  Fact 

I  (ICarch  2B.  1901.) 

In  the  main  opinion  we  found  that  both 
Oabltscb  and  Hans  Werner  knew  that  Wol- 
ters  was  near  by  when  Bans  was  called  to 
assist  in  cleaning  the  gin.  We  were  led  to 
so  find  because  ot  the  statement  of  Hans 
that  Wolters  was  within  a  few  feet  of  him 
at  the  Hva^,  and  by  the  statement  of  Gab- 
itsch  that  be  bad  seen  Wolters  come  upon 
that  floor  only  a  short  while  before.  A  closer 
ecamlnatlon  of  the  entire  testimony  of 
Oabltscb  leads  us  to  conclude  that  there  is 
a  conflict  In  the  evidence  aa  to  whether 
Gabltsch  knew  of  the  proximity  of  Wolters 
at  the  time  he  called  for  Hans,  and  we  now 
find  tbat  the  evidence  is  conflicting  upon  the 
point.  The  change  does  not  alter  the  cotcIu- 
sion  heretofore  reached  by  us,  and  we  are 
unable  to  see  In  what  respect  the  appellant's 
rights  on  writ  of  error  would  have  been 
prejudiced  by  the  inaccuracy;  but  for  the 
sake  of  accuracy,  and  In  response  to  the 
prayer  of  appellant,  we  make  the  correction. 
Our  findings  are  assailed  In  other  respects, 
but  we  think  they  are  correct,  and  the  mo- 
tion, except  to  the  extent  indicated,  is  over- 
ruled. 


GAS8  T.  WATBBHOUSE  «t  aL 
<Qrart  of  Chaaeery  Appeals  of  TanneBBee.  Oct. 
11.  IftOO.) 

T»lMi»Tam  COMMON-COMMIT 
PORT-DKCMEB- MODIFICATION  -  APPEAL- 
DIMINUTION  OP  RBCORD. 

1.  Where  an  entry  was  made  on  S,000  acres 
of  land,  bat  no  descriptitm  of  the  tract  was 

even,  and  thereafter,  but  before  the  grant  was 
roed,  another  entry  and  grant  was  made, 
which  conflicted  with  the  former  entry  as  enb- 
seouently  located,  and  a  hiatus  existed  as  to  the 
former  entry,  the  second  entry  and  grant  gave 
a  superior  title.  .  ,.  ,    ,  .„„ 

2.  Tenants  in  common  held  land  bv  a  com- 
mon tenant,  and  in  harmony  with  each  other, 
with  no  noUce  of  any  adverse  interest,  thougn 
they  became  tenants  in  common  by  purchases 
from  different  grantora  at  different  times.  One 
tenant  in  common  had  acted  as  agent  for  the 
others  In  regard  to  the  land,  and  such  tenant 
purchased  a  tax  title  to  the  land  for,5»»«« 
and  another  tenant  In  common,  flew,  that 
the  purchaae  was  made  for  the  benefit  of  all 
the  tenants  in  common,  and  hence,  on  payment 
of  their  proportion  of  the  price,  they  would  be 
entitled  to  tatir  share  ot  the  land  on  partition. 

3.  In  an  action  against  tenants  in  common  to 
estaHiuh  title  to  a  tract  of  land  part  of  which 
conflicted  with  the  grant  held  by  the  tenants 
in  common,  one  tenant  in  common,  on  consent 
of  all,  and  with  advice  of  common  counsel,  had 
purchased  the  whole  tract,  and  offered  to  deed 
to  the  other  tenant*  the  part  In  conflict  with 
their  grant,  on  th«r  rayment  of  their  propor- 
tion of  the  cost,  which  they  refused  to  do  un- 
less the  deed  covered  the  whole  tract  aeld, 
*bat  suk  pnrdwse  was  made  for  all  the  ten- 


ants in  commoa  only  to  the  extant  *f  tka  coo* 

flicting  portioD,  and  on  payment  ot  their  pro- 
portion of  the  coat  they  would  he  entitled  to 
thrfr  share  of  such  portion  only  on  partltioB  of 
the  grant. 

4.  Where,  in  parti^n  pcoceedinn,  tiw  par- 
ties agree  as  to  tbe  title  to  the  land  to  be  par- 
titioned and  claims  to  be  excluded,  the  act  of 
commissioners  appointed  to  make  the  partltioii. 
In  «nHodiag  therefrom  oertiUa  other  tracts  of 
lands  as  twng  held  by  sw«rior  titles  was  er- 
ror. 

5.  Where,  in  partition  proceedings,  certain 
lands,  part  of  which  conflicted  with  the  grant 
to  be  partitioned,  were  held  to  be  included  in 
the  partition  on  payment  of  their  share  by  oth- 
er tenants  in  common  of  the  cost  of  the  pur- 
chase of  a  tax  title  by  two  tenants  in  common, 
but,  on  report  of  the  master  as  to  the  amounts 
to  be  paid,  the  decree  was  modified  to  include 
the  cost  of  only  that  portion  which  conflicted, 
such  modification  was  not  revenible  error,  since 
the  whole  matter  is  before  the  court  tm  appeal, 
and  the  modification  was  in  accord  with  justice. 

Q.  Where,  on  an  appeal  in  partition  pro- 
ceedings, no  question  was  raised  as  to  the  dim- 
inotion  of  the  record,  whereby  the  fact  that  ti- 
tle to  land,  part  of  wUdi  conffieted  wltit  the 
grant  sought  to  be  partitioned,  was  snpOTior  to 
that  of  the  grant,  was  not  shown,  and  it  ap- 
peared that  complainant  would  be  estopped  to 
claim  tmder  the  superior  title,  and  oat  the 
decree  was  just,  tiie  cause  will  not  be  remanded 
on  petition  for  rdiearing  for  amendment  of 
the  transcript. 

Appeal  fnHU  cbancery  court.  Bbea  county; 
T.  M.  MoCoDuall.  Chancellor. 

Action  by  W.  T.  Gass  against  B.  F.  Water 
house  aud  otbens  to  sell  for  division  of  pro- 
ceeds or  to  partition  lands.  From  a  Judg- 
ment Including  in  tbe  partition  one  tract,  and 
excluding  another,  both  parties  appeal.  Af- 
firmed In  part,  and  reversed  in  part. 

Bnrkett,  Miller  &  Uanafleld,  for  complain- 
ant Fraxler  &  Bwaftord  and  V.  C.  AUen,  for 
defendants. 

BARTON,  J.  Hie  original  bill  lo  tUs  case 
was  filed  on  November  9,  18U,  seeking  to 
sell  for  division  of  proceeds,  or  partition,  two 
tracts  of  land  located  In  Rhea  and  Bledsoe 
counties,  one  of  the  tracts  being  the  tract 
known  as  the  **J.  P.  Thompson  Tract"  or 
"Purchaae,"  as  to  which  there  Is  no  dispute, 
and  the  other  tract  b^ng  deocrlbod  In  the 
Ideadings  as  the  "Haley  and  KImbrougb 
Grant"  being  a  la^e  tract  of  land,  the  calls 
of  tbe  grant  covering  several  thousand  acres. 
The  bill  alleged  that  this  tract  of  land  at 
that  time  was  owned  as  follows:  One-fourth 
by  the  complainant,  W.  T.  Gasa,  one-fourth 
b7  Franklin  Waterhouse  (sliu»  deceased), 
one-fourth  by  B.  W.  Waterhouse,  and  one- 
fourth  by  the  widow  and  heirs  at  law  of  J. 
R.  Neal,  deceased.  Tbe  other  owners,  the 
Waterbottses  and  Neals.  were  made  parties 
defendant.  The  complainant  averred  that 
within  the  bounds  of  the  tract  covered  by 
the  Haley  and  Etmbrongh  grant,  there  were 
certain  tracts  covered  by  older  and  superior 
titles,  to  wit  one  tract  known  ae  tiie  "Ander^ 
son  Whiteside  Grant,"  one  as  the  "adllem 
Grant,"  and  one  as  the  "3.  M.  Pope  Grant" 
or  a  portion  thereof,  whidb  It  was  alleged 
li^iped  oa  tbe  Haley  and  Klmbroiwli  grant 
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The  bin  tOeged  lhat  jQie  oompiftinut  and 
Neal  eacb  owned  an  nndlTtdod  interest  in  ibe 
Pape.:gzuit,  wlilcta  vaa  nimibered  4,760,  and 
that  aa  to  tUa  isterUp  tbe  -detendanta  Water- 
kooae  were  not  Joint  omnen,  and  had  no  In- 
teraat,  and  that  the  Inteclap  should  be  mc- 
dtaided  In  .a  sale  or  partition  of  the  Haley 
sBd  Klmtnongb  «rasit  Xhe  odghial  bill 
sooarht,  as  ■  stated  labove.  a  •sale  for  jiartltlon 
of  tbe  fialar  and  Klmbnnigb  goat,  wlfeh  the 
exdnalons  above  nentlaned.  Xhe  biU,  how- 
erer,  was  snbaequently  Amended  so  u  -to 
iiray  for  a  partition  Jn  Jdnd,  if  the  chancellor 
should  find  that  tbe  land  was  sosoeinUble  of 
partltian  In  Idnd.  The  defendants  Water* 
home  -filed  an  Answer,  admitted  the  owner- 
ablp  of  the  tract  of  land  covered  by  the  Ha- 
ley and  KXOkbma^  fiant  to  be  in  the  pro- 
portion stated.  And  Admitted  practically  all 
the  allegatioas  of  the  oiigiiud  bill,  eniept 
thoao  alleiatioas  relating  to  the  land  cowsed 
by  the  Interlap  of  tbe  Pope  grant  These  aX- 
le^tiona  of  the  original  bill  were  .dmled  by 
the  anvwer.  and  It  was  asserted  that  this  In- 
teElap  sbovld  not  -be  excluded,  and  it  was 
AT«Ted  that  this,  .as  tbe  balanee  of  the  land 
eomed  the  Haley  and  Klmbroogh  grant, 
was  owned  by  the  complainant  and  defeaul- 
ants  as  .tenants  inctHonum;  the  complainant 
b^g  the  owner  of  an  nndirlded  one-fomrth, 
ea<A  of  the  WaterhoiieeB  of  an  undlTided 
ODerfonrth,  ~  and  the  heln  of  ^ohn  B.  Neal 
an  jomllTided  one-foarth.  The  two  Water- 
houses  also  filed  their  juuwer  as  a  cross  bill 
agatnat  6aas  and  the  Neals.  ,an<)  In  this  cross 
bIB  Ottif  .aongbt  a  .partitltm  of  tike  entire 
HakKiand  -KlmbFongh  sraift,  without  exchid- 
iBff  the  Pope  Intralap,  bnt  admitting  that  the 
AndMBon  Whitealde  And  the  BkUlern  grants 
sbouid  he  excepted.  They  averred  in  the 
croaa  bHI,  aa  In  their  answer,  that  the  title 
to  tbe  iBteriap  undn  the  Haley  and  Elm- 
btoQgh  anant  was  superior,  but  that,  hi  any 
event.  It  -was  bonght  by  Gass  and  Neal  under 
antfi  circiaDstaAoes  as  to  -reader  It  a  pmv 
cbaae  for  the  deint  b«i^t  ot  the  Watei^ 
boiwea  as  w^  It  was  averred  that  Gass 
waa  estopped  by  ^didal  proceedings  and 
othenriae  to  dispute  that  the  Fiope  Interim 
was  poxtiy  owned  by  the  Waterbouses,  and  it 
was  also  avened  that  Oass  and  JeJin  iR.  Neal, 
deceased,  bought  substantially  all  thiB 
Pope  interlap  at  a  tax  sale  In  Bledsoe  county 
in  the  case  of  the  state  of  Tennessee  et  al. 
against  FraidiUn  Waterhouse,  for  the  joint 
buifiAt  of  themselvss  and  tbe  Waterbouaes, 
and  that  tbe  faUnre  to  Include  tbe  Pope  la- 
terlap  In  the  original  bai  by  Gass  for  parti- 
tion was  Improfter,  and  that  this  Interlap 
cbottid  be  partitioned  as  a  part  of  the  Haley 
and  •KIndwougb  grant  It  was  further 
abown  and  averred  that  the  Hal^  and  Eim- 
bnugh  grant  was  based  on  entry  No.  249, 
dated  August  14,  1S86,  the  grant  being  Issued 
tai  Angast  Ifi45;  that  the  Pope  grant  was 
based  on  entry  Na  1,227.  dated  May  11.  1836, 
and  the  grant  ms  issued  September  26, 1886. 
tbnii  wMiiring  the  Haley  and  KImbrough  ti- 


tie  tbe  older  tttry,  -but  .the  younger  :gBattt 
The  Meal  h^rs  answered  the  oxtglnal  and 
cross  bill,  aubstanttally  admitting  the  dur* 
ges  with  reference  to  the  Pope  .grant  cim- 
taboed  in  the  original  blU.  but  denying  the 
ialtegatioBs  with  referenee  to  .the  same  con- 
titoed  In  the  cross  blU.  The  com^ainant 
OaBS.  answered  the  cross  bill  under  oath,  de- 
nying the  eatowpel  charged;  admitting  the 
charges  of  the  cross  bill  as  to  the  .dates  of 
the  entries  and  grants;  Insisting  that  the 
Haley  -and  .Kimtnough  grant  was  not  a  spe- 
cial entry;  that  the  Pope  title  was  :siq^rlor, 
because  the  Haley  and  Elmlvongh  entry  waa 
.not  special,  and  because  an  Interlap  or  hiafcua 
bad  intervmied  between  the  date  of  the  Haler 
and  KImbrough  grant  and  entry.  Oomplaln- 
-ant  deuigned  his  title  from  the  PtHie  grant, 
aaod  denied  that  he  and  Neal  bought  the  in- 
terlap tor  the  joint  benefit  of  tbe  Watar 
bonses  at  the  tax  sale,  as  charged  in  tbe 
crees  bill.  In  3808  the  complalnaat  was  al- 
lowed to  amend  bis  original  .Ull  -so  aa  to 
aafc  that  there  be  excluded  from  the  Haley 
and  KImbrough  .grant,  which  It  was  souglit 
to  partition,  an  addltkmal  tsact  of  lt6  acrea, 
ccmpiised  in  what  waa  kmown  -as  tbe  "Maria 
H.  Riher  Porchase."  and  alleging  that  while 
this  115- acre  purchase  lay  wItUn  tbe  Haley 
attd  'HImbrongb  gsant,  and  while  It  was  made 
by  him  tor  the  .joint  benefit  of  himsM  and 
tbe  Neals  and  tbe  Waterbouses,  the  Water- 
houses  -bad  .dedtned  to  coatribote .  tdieir  pno- 
porUon  of  the  purchase  price,  and  that  there- 
foie,  they  were  not  entitled  to  share  In  any 
part  of  titis  115 -acres.  .This  amendment  waa 
allowed  by  tbe  daneellor. 

It  is  shown  that  Fnankltn  Waterhonae-sold 
his  interest  in  tbe  land  to  his'  son  B.  6. 
'Wiaterhouae,  and  snbsequentiy  R.  O.  Wata> 
house,  as  tbe  ovnter  of  the  FnnUin  Water- 
bouse  one^onrth,  and  tbe  defotdant  W.  B. 
Waterhouse,  answered  the  amendment  <jt 
-complainant,  Oass,  wUb  reference  to  tbe 
Maria  H.  Riker  115«ck  purchase,  and  as  to 
this  they  denied  that  this  tract  should  be  •ex- 
cluded, but  It  was  insisted  that  It  should  be 
Induded  In  tbe  partiticm,  and  that  the  com- 
l^alnant  while  a  tenant  in  ctHnmon  with 
these  defendants  bad  purdiased,  n«t  coly 
this  115-acre  tract  but  slso  a  600-acre  tract 
Including  the  115  acres,  and  that  they  bad 
offered  to  beer  their  proportion  of  the  cost 
price  of  tbe  entire  600  acres,  bnt  that  tbe 
comidalnant  had  refused  to  make  them  a 
deed  therefor.  They  further  ftveired  that 
the  titie  under  the  Haley  and  Sisnbnmi^ 
grant  was  superior  to  that  nnder  the  Bllier 
purchase. 

Two  Issues  were  Ums  pmcUcally  present- 
ed: First,  aa  to  wbetber  tbe  Pcqw  entry 
should  be  enduded;  and,  second,  whether 
tbe  tract  known  las  ^  **Blker  Purchase" 
should  be  *  Minded. 

Under  the  first  Issue,  two  questions  are  pre* 
sented:  First  iss  to  'whether  the  Pope  title 
is-superier  to  tbe  Haley  end  Kimbrough  titie: 
and,  aeoead,  whether  tiie  Pope  Interlap  la  t' 
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property  of  Gass  aod  Neal  only,  or  whether 
the  Waterhouses  own  an  Interest  therein,  and 
are  entitled  to  share  In  the  benefits  of  the 
ptirchase  of  the  Pope  entry.  The  chancel- 
lor, after  hearing  proof,  decreed  a  partition 
of  the  land,  holdlne  that  the  Pope  entry  and 
grant  should  not  be  excluded,  but  that  the 
Rlker  purchase  should,  and  holding,  further, 
that  the  defendants  Waterbouse  should  be 
ouerated  with  their  proportionate  part  of  the 
purchase  price  expended  by  Gass  and  Xeal 
for  the  Pope  grant,  and  he  ordered  a  reference 
to  ascertain  the  expenditures  made  in  this  re- 
spect The  commissioners  made  a  surrey, 
map,  and  partition,  and  reported  their  action 
to  the  court.  The  complainant  and  the  Neals 
excepted  to  the  report,  and  filed  affidavits  In 
support  of  their  exception;  counter  affldavlts 
were  also  filed  In  behalf  of  the  defendants. 
A  report  was  filed  by  the  cleric  and  master 
showing  total  expenditures  by  Gass  of  $626.- 
70;  by  Gass  and  by  Neal,  |4d7.63,— of  which 
sums  the  Waterhouses  would  owe,  according 
to  the  report,  their  prt^rtlonate  part  of  one- 
fourth  each.  This  report  was  modified  by  the 
cbancellM-  so  as  to  charge  the  Waterhouses 
with  only  one-fourth  of  the  cost  of  that  part 
of  the  Pope  entry  lying  within  the  bounds  of 
the  Haley  and  Klmbrough  grant.  The  com- 
plainant appealed,  and  has  assigned  errors. 
The  defendants  appealed  from  that  part  of 
the  decree  of  the  chancellor  which  excluded 
from  the  partition  the  115  acres  known,  as  the 
"Maria  H.  Rlker  Purchase." 

The  first  assignment  of  error  on  behalf  of 
the  complainant  is  that  the  chancellor  was  la 
error  In  refusing  to  exclude  the  Pope  Interlap 
from  the  Haley  and  Klmbrough  grant  before 
partltltmlng  the  same.  In  passing  upon  this 
point.  It  becomes  necessary  to  inquire — First, 
as  to  which  was  the  superior  title  to  the  land 
embraced  In  the  Interlap,  the  Pope  or  the 
Haley  and  Klmbrough  grant;  and,  second,  as 
to  what  the  effect  of  the  purchase  of  the  Pope 
entry  by  Gass  and  John  R.  Neal,  deceased, 
was  at  the  time  of  the  purchase,  they  then  be- 
ing tenants  In  comm<»i  with  the  Waterhouses. 

As  to  the  first  proposition:  As  shown  In 
the  cross  bill,  the  Haley  and  Klmbrough  claim 
was  based  on  the  older  entry  and  younger 
grant.  The  Haley  and  Klmbrough  entry  was 
No.  249,  dated  August  14,  1835.  but  the  grant 
thereon  was  not  issued  until  August,  1840, 
and  the  Pope  grant  was  based  on  entry  No. 
1,227,  dated  May  11,  1836,  and  the  grant  was 
Issued  September  26,  1836.  The  Haley  and 
Klmbrough  entry  was  as  follows:  "No.  249. 
State  of  Tennessee,  Rhea  County.  5,000  acres. 
John  Haley  and  Joseph  Klmbrough  enter  5,- 
000  acres  of  land  in  said  county,  beginning  on 
the  southwest  corner  of  or  where  the  south- 
west comer  would  be  of  a  S,000-acre  entry, 
this  day  made  In  the  entry  taker's  office  of 
said  county  by  said  Haley  and  Klmbrough; 
thence  southwardly;  thence  weatwardly; 
thence  northwestwardly;  thence  to  the  be- 
ginning,—including  5,000  acres  of  land.  Au- 
gust 14»  1S35.    [Signed]    John  Hal«y.  Jo- 


seph Kimbrough.**  Indorsed:  *711ed  14th  of 
August,  1836,  and  recorded  in  my  office.  Rob- 
ert Rock.  Entry  Taker."  This  entry,  as  will 
be  observed,  is  not  a  special  entry  upon  Its 
face,  and  there  is  no  proof  from  which  we 
can  find  that  It  was  a  special  entry.  There  ia 
nothing  to  Identify  the  beginning  or  any  other 
comer  well  known  or  notwlous.  It  la  there- 
fore clear  that  the  entry  was  not  a  special  en- 
try, and  that  the  grant  cannot  be  connected 
with  the  entry  so  as  to  date  the  title  back  to 
the  date  of  the  entry.  See  Bleldorn  t.  Mln- 
hig  Co.,  89  Tenn.  201,  15  S.  W.  737;  Bamea 
T.  Sellars.  2  Sneed,  33;  Wood  v.  BUedge,  11 
Helsk.  607.  It  further  appears  that  there 
was  what  Is  known  as  a  "hiatus"  on  Novem- 
ber 29,  1841.  See  WUliamson  v.  Throop.  11 
Humph.  265;  Sampson  r.  Taylor,  1  Sneed. 
600;  Blevins  v.  Crew.  8  Sneed,  152.  So  that 
it  would  appear  that  the  Pope  entry  and  grant 
became  the  better  title  so  far  as  this  record 
shows. 

It  therefore  becomes  necessary  to  Inquire 
Into  the  effect  of  the  purchase  of  this  entry. 
The  complainant,  Gass,  in  the  name  of  him- 
self and  John  R.  Neal,  made  the  purchase  of 
the  Pope  grant  or  title  from  one  R.  B.  School- 
field  In  April,  1888.  At  that  time  he  was  the 
owner  of  an  undivided  Interest  in  this  tract 
of  land,  holding  Interest  as  tenant  In  com- 
mon with  John  R.  Neal  and  the  Waterhouses. 
He  subsequently  bought  other  undivided  In- 
terests within  a  month  after  his  purchase  of 
the  Pope  entry,  but  had  owned  an  lnta:«st  as 
tenant  In  coipmon  with  the  Waterhouses  some 
two  years  before  the  purchase  of  the  Pope 
entry,  but  none  of  the  Interests  purchased  by 
him  were  purchased  at  the  same  time  from 
the  same  parties  from  whom  the  Waterhous- 
es had  purchased,  though  all  of  these  Interests 
were  purchased  and  held  under  the  Haley  and 
Klmbrough  entry  and  grant,  from  the  grantees 
In  which  It  is  admitted  al)  parties  deralgned 
title  down  to  themselves  for  tb^r  respective 
Interests.  It  further  appears  that  complain- 
ant, Gass,  also  bought  In  the  tax  title  or  claim 
of  that  part  of  the  Haley  and  Klmbrough 
grant  covered  by  the  Pope  interlap,  which 
lay  in  Bledsoe  county,  and  which  covered  sub- 
stantially all  the  Pc^e  Interlap.  This  pur- 
chase was  made  by  him  from  one  James  Rob- 
erson,  who  had  purchased  the  bid  of  one  Hart, 
who  had  purchased  at  a  clerk  and  master's 
sale.  This  land  was  sold,  as  stated  in  the 
case  of  the  state  of  Tennessee  against  Frank- 
lin Waterbouse  et  al.  for  the  taxes,  and  pur- 
chased by  the  complainant  on  the  day 

of  .  1888.   E.  H.  Hart,  who  had  bid  it 

In.  testifies  that  he  understood  from  Gass 
that  he  was  buying  It  In  for  the  benefit  of  the 
W^aterhouses,  Neal,  and  himself  as  tenants  In 
common  and  Johit  owners.  This,  however, 
the  complainant,  Gass,  denies.  We  find  the 
facts  to  be,  however,  that  at  the  time  of  the 
purchase  of  these  outstanding  claims  he  was 
a  tenant  In  common  with  the  Waterhouses. 
and  that  while  he  did  not  purchase  under  the 
some  deed  from  the  same  parties,  nor  at  the 
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same  time,  yet  that  their  holding  at  the  time 
of  the  purchase  was  In  ccnnmon,  and  there 
was  no  known  antagonism  between  any  of  the 
parties.  At  the  time  of  the  purchase  they  had 
a  possession  on  Qie  land  claimed  by  them  by 
a  tenant  holding  for  the  benefit  of  all,  and 
after  the  purchase  they  had  a  common  pos- 
session held  for  the  benefit  of  all  parties  for 
some  years.  Complainant,  Gass,  does  not 
claim  to  have  given  his  co-tenants  any  notice 
of  any  adverse  Interest  and  they  deny  that 
they  knew  of  any  sach  until  about  the  time 
of  the  filing  of  the  bill  in  this  case.  We  find 
that  leases  or  contracts  were  made  foe  the 
cutting  of  tan  bark  off  of  this  land,  including 
some  of  the  land  covered  by  the  Pope  entry; 
that  these  contracts  were  made  by  the  com- 
plainast.  Gass,  in  the  name  of,  and  for  the 
benefit  of,  all  the  parties,  toclnding  the  de- 
fendants Waterhouse. 

For  the  complainant  It  is  insisted  tliat  as 
a  matter  of  fact,  there  was  no  Joint  holding, 
and  It  Is  Insisted  that,  as  a  matter  of  fact, 
the  proof  does  not  show  that  he  (the  com- 
plainant) executed  the  leases  or  contracts  for 
the  cutting  of  tan  bark.  It  is  true  that  one 
of  the  witnesses  simply  produces  copies,  or 
what  are  said  to  be  copies,  of  these  contracts. 
But  another  witness,  although  the  same  are 
not  copied  Into  the  transcript,  swears  that 
he  has  the  originals,  and  produces  them,  and 
that  they  were  signed  in  the  handwriting  of 
the  complainant,  Gass,  and  to  rebnt  this 
Gass  only  states  that  he  has  no  recollection 
of  signing  such  contracts. 

We  are  satisfied  from  the  weight  of  the 
evidence,  and  find  as  facts,  that  he  did  sign 
these  contracts;  that  prlOT  to  this  purchase 
the  land  was  held  by  all  these  parties  as  ten- 
ants in  common;  that  there  was  no  notifica- 
tion of  any  adverse  Interest  or  holding;  that 
their  claim  was  common  and  harmonious; 
that  after  the  purchase  contracts  were  made, 
as  stated,  for  the  cutting  of  tan  bark,  and  by 
the  complainant  as  agent  for  the  defend- 
ants; and  we  therefore  find  as  a  fact  that 
the  holding  and  possession  was  common.  In 
the  Interest  of  all  parties,  and  that  there  was 
no  notification  of  any  adverse  interest  at  any 
time  until  the  bringing  of  this  suit  The 
general  rule  unquestionably  Is  that  the  pur- 
chase of  an  outstanding  title  or  claim  by  one 
tenant  In  common  must  and  does  inure  to  the 
t>eneat  of  all,  and  that  all  are  entitled  to  the 
benefits  and  protection  of  the  outstanding 
title  so  purchased.  It  is  also  true  that  there 
are  exceptions  to  this  rule.  Counsel  for  the 
complainant  insist  that  such  is  not  the  re- 
sult If  the  parties  hold  by  different  pur- 
chases, and  counsel  cite  and  rely  upon  the 
case»  of  King  v.  Rowan,  10  Helsk.  683;  Tis- 
dale  V.  Tlsdale,  2  Sneed.  598;  Burns  v.  Head- 
erlck.  86  Tenn.  103,  2  S.  W.  259.  The  cases 
cited  and  relied  upon  do  recognize  an  ex- 
ception to  the  general  rule,  but  they  do  not 
hold  that  the  simple  fact  of  purchases  at  dif- 
ferent times  80  changes  the  relations  and 
dntlea  of  tmanti  In  common  as  to  ahsolTe 


them  from  their  trust  relations  to  each  other, 
and  as  to  always  constitute  an  exception  to 
the  rule  above  mentioned.  But  these  cases 
are  simply  based  upon  the  principle  that  the 
tenants  in  common  may  at  times  occupy  such 
distinct  and  adverse  relations,  well  known  to 
each  other,  as  to  abrogate  all  trust  obliga- 
tions, and  that,  where  such  adverse  attitudes 
are  known  and  recognized,  one  tenant  In 
common  may  purchase  for  his  own  benefit 
an  outstanding  title  In  such  a  way  as  that  the 
same  will  not  Inure  to  the  benefit  of  the 
other  tenants  In  C(»nmon,  and  as  that  the  Im- 
plication will  not  at  least  arise  that  the  pur- 
chase was  BO  made.  It  appears  clearly  that 
these  parties  were  tenants  In  common  at  the 
time  of  these  purchases  made  by  Gass.  As 
we  say,  they  had  before  that  a  Joint  and  com- 
mon possession  through  a  tenant.  There  was 
nothing  to  indicate  or  give  notice  of  any  ad- 
verse Interest  It  appears  from  this  proof 
that  the  complainant  Gass,  at  least  to  a  part 
of  the  land,  was  acting  as  agent  for  the  other 
tenants  In  common,  that  he  did  tease  out  or 
grant  rights  to  cut  tan  bark  upon  this  land, 
and  we  are  satisfied  that  the  agreement  was 
that  he  was  to  look  after  taxes  in  Bledsoe 
county.  Such  being  the  case,  be  occupied  a 
trust  position  and  attitude  towards  the  other 
tenants  In  common,  and  It  presents  an  Ideal 
case  for  the  enforcement  of  the  rule  that  the 
purchase  by  one  tenant  In  common  inures  to 
the  benefit  of  all,  and  we  are  therefore  of  the 
oidnlon  that  there  is  no  error  in  the  decree  of 
the  chancellor  upon  this  point,  and  that  the 
same  should  be  affirmed,  and  we  so  bold  also 
as  to  the  title  purchased. 

The  next  question  arises  upon  the  ap- 
peal of  the  defendant  from  that  portion  of 
the  decree  of  the  chancellor  which  excluded 
from  the  lands  tp  be  divided  a  tract  of  116 
acres  Included  in  what  -was  known  as  the 
"Rlker  Purchase."  As  shown  above,  the 
comidalnanf  s  bill  was  filed  on  November  9, 
1881,  and  in  this  bill  he  alleged  that  he  him- 
self and  defendants  were  the  owners  of  the 
tract  of  land  covered  by  the  Haley  and  Klm- 
brough  grant  with  the  exception  of  the  three 
tracts  strove  named.  On  January  11,  1S&3, 
the  complainant  was  allowed  to  amend  his 
bill  so  as  to  allege  the  purchase  ot  the  Rlker 
tract  above  mentioned,  of  116  acres,  which 
was  included  within  the  hounds  of  the  Haley 
and  KImhrough  grant  The  defendants  an- 
swered this  amendment  and  claimed— First 
that  the  Haley  and  Klmbrough  title  was  su- 
perior to  the  Rlker  title;  and,  second,  that, 
in  any  event  the  defendants  were  entitled, 
ou  paying  their  proportion,  to  be  vested  with 
a  one-fourth  part  of  the  Rlker  purchase,  and 
claimed  that  he  had  purchased  a  500-acre 
tract,  only  116  acres  of  which  was  within 
the  bounds  of  the  Haley  and  Klmbrough 
grant  On  the  hearing  the  chancellor  decreed 
that  the  defendants  Waterhouse  were  not 
entitled  to  any  Interest  in  this  115  acres, 
because  the  complainant  had  offered  to  make 
them  ft  deed  on  paying  their  fair  share  of  the 
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cofltB,  Which  tliey  tiad  deellned  to  do.  The 
facts  In  regard,  to  this  transaction  appear  to 
be  that  a.  suit  had  been  thought  In  the  chan- 
eery  court  of  Bhea  county  against  coniplahi>- 
ant  and  the  defendants  by  one  Mcs.  Maria 
HeoreekiL  Rlker,  who  claimed  to  own  a  tract 
of:  land  containing  BOO  acres,  115  acres  of 
w4ilch  overlapped  on  the  Hatej  and  Kim- 
tanui^  grants  for  which  pordoa  ot  the  traot 
covered  by'  hw  title  she  was  suing.  It  far- 
ther ajjpoflTs  that  the  complainant  was  Inters 
ested  in  other  lands  outside  of  the  Haley  and 
Hlmbrough  grant,  with  which  this  claim  of 
Mrs.  Biker  conflicted.  It  also  appears  that 
after  coDSultatton  wtth  Mr:  J.  B.  Praaler, 
counsel  for  comsdalnont,  and  defendants  In 
this  salt;  all  of  wtiom  were  defendants  in  the 
Biker  suit,  it  was  thought  best  to-  compro- 
ndse  wtth  Mm.  Rilter.  The  attorney,  Mr. 
Frazter;  adrlsed  the  complainant  that,  it  be 
cofdd  moke  a  reasonatde  compromise  of  the 
Rlker'anit  it  would  be  adviaablft,  It  appears 
that  after  some  negotiation  the  complainant 
was  able  to  buy  Mrs.  Riker's  mttre  claim  of 
500  acres  f«r  the  som  of  $500,  and  did  so, 
obtaining  a  deed  from  her  on  the  payment  of 
that  sum  for  the  entire-  tract  He  thereupon* 
offfered  and  agreed  to  make  a  deed  for  their 
respective  one-fourths  of  the  115  acres  which 
interlapped  on  the  Bsley  and  Klmbrough 
grant  on  their-  paying  for  the  same  at  the- 
rate  of  one  dollar  per  acre,  the  price  paid  by 
him.  but  they  demanded  that  he  give  than  a 
deed  for  an  undivided  one-fourth  each  in  the 
entire  tract  of '  600  acres  pwchased  by  htm. 
This  he  was  uswMllng-aiid  refused  to  do,  and 
the  chancellor  based  his  decree  appareutly 
upon  this  refusal. 

We  think  it  true,  as'  held  by  the-  chancel- 
lor, that  the  defendants  had  no  rlght'to  claim 
anything  beyond  the  bounds  of  their  own 
grant:  It  appears  that  the  comi^lnanf  was 
Intereeted  In  other  lands  outside  of  the  Haley 
and  Klmbrough.  grant.  In  which  the  defend- 
ants- had  no  interest  which  the  Rlker  pur' 
chase  covered.  As  to  these  lands  the  defend- 
ants the  Waterhouses  had  no  claim,  either 
moral,  legal,  or  equitable,  for  a  conveyance 
from  the  complatnant,  and  having  refused  the 
deed  that' he  tendered  for  tliat  portion  of  the 
land  Included  in  their  common  claim,  if  there 
were  nothing  else  in  the  ciise,  it  might  t>e 
true  that  they  had  forfeited  their  rights  to 
the  benefit  of  this  purchase.  But  the  facts 
which  confront  us  are  that  the  complainant 
and  the  defendants  both  were  then  claiming 
that  the  Haley  and  Klmbrough  grant  was 
the  better  title.  They  have  produced  this 
grant,  and  It  Is  admitted  that  the  defendants, 
as  well  as  the  complainant,  have  deraigned 
a  clear'  and  perfect  title  from  that  grant 
down  to  themselves  In  this  case.  There  Is 
nothing  to  show  the  date  or  the  validity  of 
the  grant'  covering  the  Henreeka  Riker  pur- 
chase, except  that  It  was  thought  advisable 
to  purehSOT  It  as  a  matter  of  compromise,  and 
tbls  was  done  by  consent  of  all  parties,  or 
under  the  advice  ot  their  common  counseL 


I  We  are.  therefore-  not  able  to  say  that  the 
chancellor  was  correct  in  excluding,  this  115 
acres  from  th&  tract  to  be  partitioned.  So 
far  as  shown  directly  by  this  record,  the 
Haley  and  KimbroTigh  title  as  te  tills  portion 
of  the  lanil  was  the  onlrttue  and  valid  title. 
But  inasnxach  as  the  Henreeka.  Rlker  pur- 
chase was  made- by  common  consort,  and  un- 
der the  advice  of  the  common-  couniri  of  the 
pardes,  w*  take  It  that  the  116  acres  Imelud- 
ed  In  the  Haley  and  Klmbrough  grant  should 
be  partitloDed  among  the  parttes,  and  that 
the  def^nduts  Watarhoose  should  pay  tbelr 

I  proportion  of  the  cost  of  this  IIB  acres;  We 
cannot  say  that  the  complainant  has  a  better 
title  to  it,  and  we  cannot  punish  tlie  defend- 
ants simply  because  they  at  one  time  refused 
to  pay  what  was  rlg^t  and  just  So  we  are 
of  the  opinion  tiiat  the  decree  of  the  chan- 
cellor upon  this  point  was  erroneous,  and 
ataoiiid  he  reversed,  and  that  this  tract  of  115 
acres  should  be  included  In  the  partition,  but 
defendants  must  pay  their  part  of  cost  of 
clearing  title. 

It  farther  appears  that  after  the-  chancellor 
had  decreed  a  partition  of  the  land;  and  ap- 
pointed commissioners  to  go  upon  the  laud 
and  divide  the  same  and  make  report,  the 
commissioners  named  proceeded  to  act,  had  a 
survey  made.  Inspected  the  land,  and  made 
and  reported  a  partition,  filing  a  map  setting 
out  the  shares  of  the  several  parties  in  sev- 
eralty: Tbls  report  was  excited  to,  among 
other  things,  because  the  commissioners  took 
upon  themselves  to  exe^  out  of  tiie  tract 
of  land  a  ntimber  of  other  tracts  and  Inter- 
ferences'. The  language  of  the  report  Is  as 
follows:  "Havtng  gone  upon  the  premises 
on  the  22d  day  of  November;  1897,  and  be- 
gun a  survey  of  said  land,  which  we  deem 

!  necessary  in  order  to  make  an  equitable  di- 

[  vision  between  the  parties  and  coutlmie  the 
same-  until  completed,  and  after  considering 
and  understanding  the  whole  matter,  taking 
Into  consideration  such  Intetferences,  Inter- 
laps,  to  which  our  attention  was  caWed  and 
our  observatlonB  discovered,  and  certain 
deeds  and  title  papers  of  divers  parties  filed 
in  the  suits  bearing  upon  these  lands,  we 
assign  to  each  of  the  parties  in  this  cause  a 
one-fourth  Interest  in  value,  both  quality  and 
quantity  considered,  as  per  decree  In  same. 
Each  assignment  was  made  by  lot,  which 
was  drawn  for  by  two  small  girls,"  etc. 
Now,  it  Is  shown  by  the  map  and  report' that 
certain  tracts,  not  mentioned  In  the  plead- 
ings, nor  In  the  decree  of  the  co'art  to  be 
excepted,  were  excluded  by  these  commission- 
ers, on  the  ground  that  they  were  covered  by 
older  and  better  titles.  The  chancellor  con- 
firmed this  report  over  the  exception  of  the 
parties,  and  this  is  assigned  as  error. 

Affidavits  were  filed  to  sustain  the  report 
some  of  which  were  to  the  effect  that  this 
action  on  the  part  of  the  commissioners 
would  be  to  the  advantage  of  the  complain- 
ant, who  excepted.  How  this  may  be  we 
have  not  thought  It  proper  to  conalder,  n  It 
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i«  not  a  l^tlmftto  IttM  la  Die  cMe.  Tbe 
comi^telMBt  filed  his  Un  allegtng  tlut  he  and 
the  defeitdant*  mre  owaen  of  Alt  tbe  trBCt 
of  lattd  cimrbd  the  Elaley  And  Klmbrongh 
grant  except  three  BerCTftl  tncte  named. 
The  defendants  answered  adtnlttlag  thla  ex- 
cept aa  Ut  one  tract,  the  Pope  ratry  end 
grant.  Tbe  complainant  thereafter  amended 
bis  MU  seeking  to  also  except  the  RIker  pur- 
chBRe,  and  this  the  defendants  opposed.  Tbe 
chane^or  refused  to  exclnde  the  Pope  entry 
and  gnrnt,  as  we  have  heM  rightfully,  but 
did  exdnde  the  Rtker  purdune,  as  ire  bare 
held  wnmgfnlly.  But,  having  thns  settied 
the  controreray  then  existing  between  the 
parties,  he  directed  a  partition  of  the  re- 
mainder, tt  appears  that  the  commlaatoners 
took  tt  Dpon  themsrtres.  after  an  otrserra- 
tton.  and  considering  die  title  papers  pro- 
doced  rarlons  parties,  to  except  other 
tracts.  Kow.  to  this  the  complainant  object- 
ed. It  may  be  trae  that  the  parties  hare  not 
title  to  the  tracts  excepted  by  the  commlsalon- 
ers,  and  tt  may  be  that  It  would  t>e  wise  for 
tbe  parties  to  so  admit,  and  not  to  Insist  up- 
on a  division  of  these  tracts,  or  that  It  may 
be  wise  for  them  to  let  tbe  partition  stand  aa 
It  la,  and  leave  the  excepted  tracts  imdtrld- 
ed,  and  to  be  settled  by  future  adjustment 
or  UtlgatlcHi.  But  It  Is  not  for  the  courts  to 
decide  as  to  what  IS  the  wisest  and  best  for 
parties,  but  to  decide  upon  their  rights  on 
Issues  properly  presented. 

In  thla  case  we  have  In  their  pleadings 
txjth  patties  agreeing  as  to  tbe  ownership  of 
certain  lands  whldi  have  been  excepted  by 
tlie  c<»nmlssloners.  and  which  tbe  commis- 
sioners r^rted.  In  effect,  should  not  be  In- 
cluded In  tbe  partition,  because  covered  by 
older  titles.  Upon  what  such  conclustons 
were  based  we  are  not  Informed.  It  was  the 
fllmple  and  plain  duty  of  the  commissioners 
to  partition  the  lands  which  the  decree  of 
the  chancellor  had  directed  them  to  divide 
and  partition.  It  was  no  part  of  their  duty 
to  pass  upon  the  title  of  the  whole  or  any 
I>art  of  the  same,  and  we  think  the  cbaDcel- 
lor  was  clearly  erroneous  In  confirming  the 
report  of  these  commissioners  who  had  made 
these  exceptions.  In  this  respect  tbe  decree 
of  the  chancellor  wlU  have  to  be  reversed, 
and  the  cause  remnnded,  to  the  end  that 
other  commissioners  be  appointed,  and  the 
land  partitioned,  unless  the  parties  them- 
selves can  agree  upon  what  land  shall  be 
excepted  from  the  decree  for  partition. 

The  complainant  has  further  assigned  as 
error  tbe  decree  of  the  chancellor  which 
modified  the  report  of  the  clerk  and  master 
as  to  the  amounts  with  which  the  defendants 
WaterhoQse  were  chargeable  on  account  of 
taxes  paid  and  on  account  of  the  Pope  pur- 
chase. The  clerk  and  master  charged  the 
parties.  In  accordance  with  the  decree  of  the 
chancellor  previously  entered,  with  the  entire 
cost  of  the  purchase  of  the  Pope  entry,  sub- 
sequently, on  the  coming  In  of  the  report  of 
the  derk  and  master,  he  so  modified  tbia  re- 


port as  to  charge  tbe  defondsnti  with  oidy 
fbeiT  proportion  of  the  cost  at  the  Interla^^  ot 
tbe  IPape  entry.  It  Is  tnMsted  Chat  the  dian- 
c^of  WAS  in  emir,  heeaus*  his  last  decree 
was  a  revenal  «r  modification  of  Iris  first  de* 
cree.  Wldle  tbi»  may  be  tme,  tbe  entire 
matter  now  being  before  us  and  open,  we  are 
of  Uie  opinion  that  tiie  last  decree  of  the 
diancellor  was  right  The  defendants  shoald 
only  he  charged  with  their  proportion  of  the 
cost  of  that  part  of  the  land  covered  by  the 
Paipe  hiterlap  which  lies  hetweMi  the  Haley 
end  Kimbroogh  grant,  and  wUch  Is  to  t>e 
partitioned  among  them  and  the  other  par- 
ties. 

The  result  is  that  the  decree  of  13ie  Chan- 
cellor as  to  the  Pope  entry  Is  afiBrmed.  As 
to  the  Rlker  purchase,  and  the  conflnnatlon 
of  the  report  of  the  commissioners.  It  Is  re- 
versed. The  defendants  the  Watethonses 
are  entitled  to  have  both  the  InteHap  within 
the  Pope  grant  and  entry  and  the  Haley,  and 
Khnbrough  grant  and  tbe  RIker  Interlap 'in- 
cluded In  the  partition,  but  must  be  charged 
with  the  proportion  of  One-fonrth  each  ti£  the 
entire  cost  of  the  same;  and  the  ebancel- 
lor*8  decree  wfll  be  so  modified,  and  this 
cause  remanded  to  the  <^ncery  court  to  be 
farther  proceeded  in  in  accordance  with  this 
decree.  The  cost  of  the  appeal  will  be  di- 
vided between  the  parties.  The  cost  of  ttie  • 
cause  In  the  court  below  will  await  the  fur- 
ther decision  of  the  case.   AU  concur. 

On  Petition  to  Rehear. 
<Oct  17,  1900.)  . 

Ttie  following  Is  the  complainant's  petition 

to  rehear  In  tbe  above  cause: 

*^omes  the  complainant,  W.  T.  Gass,  and 
shows  and  represents  to  the  court  as  follows: 
(1)  On  the  11th  day  of  October,  1900,  the  deci- 
sion of  this  honorable  court  was  had  herein, 
and  an  opinion  rendered  which  does  the  peti- 
tioner a  grave  Injustice,  as  he  concdves,  in 
this:  That,  under  an  assignment  of  error  la 
behalf  of  defendants  Waterhouse,  this  honor- 
able court  adjudged  that  said  defendants 
Waterhotise  were  to  share  one-fourth  each  In 
what  Is  known  as  the  'Maria  H.  RIker  Pur- 
chase,' of  one  hundred  and  fifteen  acres,  by 
petitioner  some  years  ago,  on  the  conditions 
and  in  the  manner  set  forth  in  the  opinion 
filed  herein,  to  which  reference  Is  here  made, 
as  well  as  to  the  entire  record  herein.  It 
will  he  seen  that  the  prime  cause  of  the  ded- 
sion  of  this  honorable  court  in  the  premises 
afonesald  was  that  the  petitioner  did  not  dis- 
close in  the  record  the  chain  of  title  for  sftid 
purchase,  while  petitioner  had  agreed  of  rec- 
ord below  that  defendants  Waterhouse  could 
and  did  connect  their  chain  of  title  under  the 
Haley  and  KImbrough  grant  with  the  state 
of  Tennessee.  The  record  falling  to  disclose 
the  chain  of  title  from  the  state  of  Tennessee 
to  the  petitioner  through  his  said  RIker  pmv 
chase,  this  court  h^d  that  the  Haley  and 
Ktmbrongb  tttle  was  the  only  valid  paoer 
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tltie  shown  in  tbe  record,  and  hence  this 
court  Bhonld  not  say  that  tbe  complainant 
(petitioner)  'has  a  better  UUe  to  it  [the  Rlker 
115  acreeO.*  See  opinion,  p.  454.  On  tbe  trial 
below,  tlie  entire  chain  of  title  from  tbe  state 
of  Tennessee  to  petitioner  waa  filed  In  this 
canse,  and  consisted  of  the  following  conver- 
ances,  to  wit:  State  of  Tennes^  to  Robert 
Foster;  Robert  Foster  to  J.  O.  Smith;  J.  O. 
Smith  to  J.  Wilson  Howell;  J.  Wilson  Howell 
to  Maria  H.  Riker;  Maria  H.  Rlker  to  W.  T. 
Oajss.  These  several  conreyances  are  found 
In  the  record  In  the  case  of  Oass  t.  Garrison, 
No.  3  from  Rhea  county,  before  this  honor- 
able court,  on  pages  524,  626,  629,  and  131 
of  tbe  original  transcript,  and  page  42  of  the 
supplemental  transcript,  resi)ectlTely,  to  each 
and  all  of  which  reference  Is  here  made. 
Complainant  and  thereq>ondentsWatertionse 
are  parties  to  said  sidt  ot  Oass  t.  Oarrison. 
As  before  stated,  tm  the  trial  of  tbls  cause 
below,  these  title  papota  were  all  read,  filed, 
AhA  used  In  this  suit,  and  constituted  a  part 
of  the  record  herein,  and  they  were  after^ 
wards  also  used  In  and  made  part  of  the  rec- 
ord In  the  said  suit  of  Gass  t.  GarrlsoD,  and, 
either  through  oversight,  mistake,  or  n^- 
lect,  they  were  not  copied  In  tbe  transcript 
in  ttils  case,  and  appear  only  to  have  been 
copied  In  the  case  of  Gass  v.  Garrison,  afore- 
said. On  the  trial  below  there  was  no  ques- 
tion made  but  what  the  Rlker  title  was  supe- 
rior to  the  Haley  and  Kimbrough  title.  It 
was  conceded  by  all  parties,  and  correctly 
so  adjudged,  as  is  reafUly  seen  by  an  Inspec- 
tion of  the  title  papers  aforesaid.  (2)  Thla 
cause  was  remanded  several  months  ago  for 
the  sopi^ying  of  title  papers  of  both  parties 
herein,  It  being  agreed  of  record  In  this 
court,  as  tbe  records  veri^,  that  *Tarious  of 
tbe  title  papers  of  both  parties'  had  been 
wrongfully  left  out  In  making  up  fbB  tran- 
Bcrlpt,  fiiough  as  a  matter  of  fact  several  of 
mdi  title  papers  had  not  been  omitted  from 
tba  transcript,  while  many  of  them  had.  In 
mipvlying  the  title  papers  below,  at  tile  An- 
guat  term  of  court  last  of  the  diancny  court 
at  Daytcm,  connsel  tor  defendants  Water- 
honae  waa  not  present  dorli^  the  term,  but 
was  otherwise  engaged.  €k>anBel  for  peti- 
tioner, desiring  to  speed  the  trial  itf  this 
canse  before  this  court,  voluntarily  agreed 
of  record,  in  order  to  do  so.  that  defraidants 
Waterhouse  connected  their  titie  with  tii« 
original  Haley  and  Kimbrough  grant,  vnlly 
believing  and  undnstandlng  at  the  time  tiiat 
the  chain  oC  title  to  the  Rlker  purdiaae  had 
originally  been  celled  Into  and  made  a  part 
of  the  transcript  herein,  and  that  It  was  only 
the  J.  M.  Pope  tlUe  of  petitioner  that  was 
missing  from  the  transcript,  as  originally  sent 
up  herein.  Said  original  transcript  waa  not 
before  petitioners  counsel  at  the  time,  and 
they  were  cognizant  of  tbe  tact  that  there 
had  hem  no  qnestlcm  made  as  to  tiie  nxpe- 
riorlty  of  tbe  Rlker  titie  ovet  the  Haley  and 
Kimbrough  title  on  the  trial  b^w,  and  be- 
lieved at  the  time,  under  a  mlsapiwehen^on. 


however,  that  It  was  only  the  P<^  chain  of 
titie,  and  not  the  Biker  chain  of  complainant, 
that  had  been  omitted  In  making  out  tbe 
origloal  transcript  Petiticmer's  counsel  ware 
confirmed  In  this  view  and  belief  ttom 
the  tact  that  the  Rlker  chain  ot  title,  c<nn- 
plete,  aH»eared  In  the  original  file  <tf 
at  the  said  August  term  of  chancery  court 
at  Dayton,  1800,  as  originally  placed  therein 
and  aa  a  part  thereof.  yrhllB  the  Pope  chain 
of  title  had  been  eithw  lost  or  mislaid,  and 
tbe  various  deeds  and  conveyances  constitut- 
ing tbe  same  had  to  be  supplied,  as  did  also 
the  conveyances  constitutii^  the  Haley  and 
Kimbrough  titie.  In  this  attitude  of  tbe 
case,  and  after  supplying  the  papers  consti- 
tuting the  Pope  titie,  petitioner's  counsel  be- 
lieving the  Riker  titie  papers  to  buve  already 
been  copied  Into  tiie  original  transcript,— 
which,  as  stated,  was  not  before  them,— tbe^ 
agreed  of  record  on  the  last  day  of  the  chan- 
cery court  at  Dayton,  and  In  order  to  facili- 
tate a  bearing  ot  tbls  cause  at  the  present 
term  of  this  court,  vc^untarily.  and  In  tbe  ab- 
sence of  the  counsel  of  defendants  Water- 
house,  that  the  Waterhouse  titie  nnder  the 
Haley  and  Kimbrough  grant  connected  with 
the  original  grantor,  tbe  state.  This  agree- 
ment admitted  nothing  more  than  the  facts, 
but  would  not  have  been  made  had  petitioner 
or  bis  counsel  known  the  Riker  titie  was  not 
coined  in  the  original  transcript,  except  the 
chain  of  title  to  the  Rlker  purdiase  had  also 
been  made  a  part  of  the  aupplemoital  tran- 
script, which  embodied  tbe  proceedings  and 
titie  papers  had  and  sui^lled  herein  after  tbe 
order  remanding,  and  was  supposed  and  be- 
lieved to  Include  all  tbe  title  papers  <Hnitted 
from  the  original  transcript  (3>  Petitioner 
verily  believes  from  the  opinion  of  this  hon- 
orable court  that  had  tbe  Riker  chain  of 
title  been  before  tbe  court,  thla  court  would 
have  affirmed  tbe  chancellor's  decree,  hold- 
ing. In  ^ect  the  Riker  titie  superior  to  the 
Hal^  and  Kimbrough  titie,  and  that  defend- 
ants Waterhouse  were  not  ^titled  to  share 
In  tbe  Riker  purchase.  By  the  assignment 
of  error  filed  herein  by  defendants  Water- 
house,  who  appealed  only  from  that  portion 
of  the  chancellor's  decree  affecting  the  Biker 
purchase,  petitlcmer's  counsel  did  not  under- 
stand the  question  of  the  supoloTlty  of  the 
Rlker  over  the  Haley  and  Kimbrough  title  to 
have  been  raised,  and  the  point  was  not 
made  anywhere  In  the  brief  of  counsri  tor 
Waterhouse  in  support  of  said  assignment 
Consequently  the  attention  of  petitiouer's 
counsel  was  not  directed  to  this  failure  to 
copy  the  Rlker  title  In  the  transoipC  until  re- 
ceiving the  opinion  of  this  honoraUe  court 
filed  October  11. 1900,  and  which  was  receiv- 
ed by  Mr.  Mansfield,  ot  Atii«is,  tbe 'day  of 
or  the  day  following  its  rendition;  bat  he 
was  Immediately  taken  seriouii^  HI  on  its  re- 
c^Iit  and  was  confined  to  his  bed  for  llkree 
days  thereafter,  and  the  record  and  ojdnlon 
were  immediately  sent  to  tbe  connsd  who 
prepares  this  petition  and  affidavit  and  were 
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reeefnd  by  him  October  18,  1900;  and  who 
on  Oe  same  day  pr^iared  a  notice,  copy  of 
whi(di  la  hereto  attached  as  EUilbit  1,  to  he 
aeired  mi  coonsd  for  defendants  Waterbouse, 
and,  being  unable  to  reach  them  on  account 
of  their  aba^ce  from  home  in  distant  por- 
tions of  the  state,  as  he  was  Informed,  be 
presented  same  to  Ool.  W.  L.  GIvens,  a  rep- 
ntaUe  attorney  of  Dayton,  Tenn.,  who  enter- 
ed thereon  the  indorsement  shown  on  jSxhiUt 
L  One  of  d^endants  Waterhonse  1»  a  non- 
resident of  Tumeaaee.  and  the  other  lived  a 
considerable  dlatance  in  the  ooantry,  and  pe- 
titioner was  unable,  owing  to  tiie  limited 
length  of  time  be  had  in  which  to  do  so,  to 
serre  said  WatertiODsea  with  personal  notice. 
Petitioner  presented  Exhibit  1  to  Mr.  L.  M. 
Coleman,  partner  of  J.  K  Frazler,  counsel 
for  WatMtionseB,  od  yesterday,  and  gave  him 
a  fuller  Terbal  notice  of  the  contemplated  ac- 
tion of  petitioner  in  the  presratlng  of  this 
pelltlon  to-day.  and  its  contents,  than  Is 
shown  In  said  Exhibit  1.  (4)  Petitioner  th«e- 
fore  prays  that  that  portion  of  the  decree 
and  (^ilnlon  of  this  court  aforesaid,  respect- 
ing the  rights  of  petitioner  and  the  Water- 
houses  In  and  to  aaid  115-acre  Biker  pur- 
chase, be  set  aside,  and  that  the  cause  be  re- 
manded, not  only  to  remedy  the  error  com- 
mitted by  the  partition  commissioners,  but  as 
well  for  the  perfection  of  the  transcript  with 
refermce  to  said  Rlker  title;  that  appropriate 
orders  and  decrees  be  passed  In  this  respect; 
that  Tight  and  justice  may  preTall,  unham- 
pered by  mistake  of  the  clerk  and  master 
and  the  mlsapprehoision  of  petttloner's  coun- 
seL  This  application  Is  not  made  for  delay, 
Imt  for  Justice.  Buikett,  Miller  ft  Han»> 
field.  Solicitors  for  PetlUoner.** 

"Authorities:  Bank  t.  J^erson,  82  T«m. 
687,  22  6.  W.  211;  Shannon's  Code,  |  4906; 
Home  Ins.  Co^  r.  Stone  Nat  Bank.  88  Tenn. 
370^  12  S.  W.  916;  Nolon  Blacft;  3  Tenn. 
Cas.  678. 

"State  of  Tennessee,  Knox  Oounty.  Per- 
sonally Mtpeaxed  before  the  undendgned,  W. 
B  Miller,  and  made  oath  that  he  Is  one  of 
the  BoUdton  tor  petitioner,  W.  T.  Oass;  that 
he  haa  prepared  the  f(H%going  petition, 
knowa  the  contents  thereof,  and  the  truth  of 
same  better  than  his  client;  and  that  the 
facta  and  atatements  cmtalned  In  said  peti- 
tion are  true.  W.  B  MlUer. 

"Sworn  to  and  snlncilbed  before  me  this 
the  16th  day  of  October,  1900.  J.  O.  Stuart, 
D.  O.- 

"Exhibit  Na  1. 
"W.  T.  Gass  T.  E.  F.  Waterhonse  ft  at 
Bef<Hre  the  Court  of  Chancery  Appeals  at 
KnoxTUle,  Tennessee,  from  Rhea  County. 
The  defendants  B.  F.  and  R.  G.  Waterhonse 
will  take  notice  In  above  cause,  that  an  Tues- 
day, October  18,  1900.  in  open  court  at  Knox- 
Tille,  Tennessee,  the  complainant  will  move 
the  court  to  remand  this  cause,  In  order  that 
the  chain  of  tifle  from  the  state  of  Tennessee 
to  W.  T.  Oasa,  for  what  Is  known  In  the 
pleadings  as  the  'Maria  H.  Biker  600-Acre 


Purchase.*  may  be  supplied  and  copied  Into 
the  transcript,  such  chain  of  title  liaving  orig- 
inally been  in  and  constituted  a  part  of  the 
file  In  the  chancery  court  at  Daytmi.  Com- 
plainant will  further  ask  that  no  adjudication 
be  made  by  this  court  as  to  such  Biker  pur- 
chase until  such  chain  of  title  Is  copied  Into, 
and  becomes  a  part  of,  the  record.  Com- 
plainant will  support  his  ^plication  by  peti- 
tion and  affidavit,  and  will  ask  that  the  cvin- 
ton  and  decree  herein  cmlbrm  hereta  This 
October  18, 1900.  W.  T.  Qasa,  bp  W.  B.  MU- 
ler,  SoL" 

"I  acknowledge  receipt  of  a  copy  hereol  on 
this  October  iSth,  but  have  no  connection 
with  the  case  other  tlun  at  the  request  of 
solicitor  for  Waterhouses.  I  agreed  to  assign 
errors  on  their  behalf,  and  try  the  case  for 
them  In  supreme  court,  if.  In  my  opinion,  such 
assignment  was  proper,  and  the  solicitors  of 
Waterhouses  being  absent  in  distant  counties, 
otherwise  engaged.  W.  U  GUrens,  Atty." 

BARTON,  J.  This  cause  Is  before  us  on  a 
petition  to  rehear.  For  the  sake  of  brevity, 
to  save  repetition  and  time,  we  here  refer  to 
the  petition  for  a  statement  of  the  petitioner's 
grievances,  and  annex  It  as  a  part  of  this  ad- 
ditional opinion.  Without  repetition  of  the 
statements  of  the  petition,  we  are  of  the  opin- 
ion that  this  is  not  a  proper  case  to  remand 
for  the  purposes  requested.  No  diminution 
of  the  record  was  suggested.  The  case  was 
tried  and  decided  by  this  conrt  after  argument 
hy  counsel,  without  any  suggestion  of  dimi- 
nution on  the  point  now  suggested.  If  It 
were  a  point  upon  which  we  thought  an  ac- 
tual Injustice  had  resulted  to  either  party,  we 
would  lend  a  more  willing  ear  to  the  request 
of  the  petition  to  remand  the  case,  to  the  end 
that  the  Biker  title  be  adjudicated,  or  that  the 
transcript  might  be  perfected  upon  this  point. 
But  to  do  this  would  delay  the  case,  and  we 
think  substantial  Justice  was  reached  in  our 
former  oplnkm.  It  may  be  that  the  Rlker 
title  was,  as  now  Insisted  by  the  petitioner, 
the  better  title;  but  it  wat  purchased  by  the 
complainant  under  circumstances  and  con- 
ditions existing  which  he  admits  placed  a 
moral.  If  not  a  l^al.  obligation  upon  him  to 
make  a  deed  to  his  co-tenants  for  that  part 
of  the  land  covered  by  the  common  grant 
under  which  they  claim.  It  Is  true  that  the 
Waterhouses  at  the  time  declined  to  do  what 
was  right,  and  pay  their  Iblr  proportion  of 
the  charges  on  the  land  covered  by  the  Riker 
purchase  and  tbeir  common  grant,  and  de- 
manded more  than  they  were  entitled  to  by 
demanding  a  deed  for  an  undivided  one-fourth 
Interest  each  In  the  Biker  purx^ase,  when 
they  had  no  claim  to  any  part  of  the  land 
outside  of  that  covered  by  the  Haley  and  Kim- 
brough  grant.  Having  decUned  to  pay  their 
part  when  a  deed  was  offered,  it  is  true  that 
they  are  not  In  a  position  to  demand  a  deed 
under  the  Rlker  purchase  now.  But  we  are 
only  decreeing  to  them  that  which  the  com- 
plainant himself  at  one  time  offered  to  glvs 


Digitized  by  Google 


418 


61  80UTHWE8TEBN  BSFORT£R. 


juBd  oo  the  emditloiu  ofEered  br  Um,  vblle 
It  mar  be  that  \t  tbe  caoae  were  remanded 
It  might  be  Bhewn  that  the  Rlker  title  was 
the  better  tttle.  Bot,  if  that  question  were 
again  taken  up,  the  complainant  would  be 
«onft«ated  by  tbe  fttet  that  In  another  anlt 
be  has  asserted  and  sworn  that  the  Haley 
and  Klm1»ough  grant  was  the  bettw  title. 
The  Jnst  reanlt  has  all  the  time  been  that 
the  WBterhousea  should  be  entitled,  to  share 
in  that  pert  of  the  Rlker  purchase  covered 
the  Haley  and  Kfmbrough  grant  but 
should  be  charged  with  their  proportion  of 
the  cost  This  we  hare  decreed  should  be 
done.  This  result  is  just  and  we  do  not 
think  It  a  proper  case  to  open  up  for  further 
Utlgatkm  on  the  question  of  the  priority  be- 
tween  the  Rlker  and  the  Haley  a&d  Kim- 
broi^h  grants.  And  for  this  reason,  and  be- 
cause we  are  satisfied  that  upon  this  point 
the  ease  has  been  equitably  and  Justly  de- 
cided, we  decline  to  remand,  and  oremde 
the  petition.  But  this  response  thereto  will 
be  filed  aa  a  part  of  the  record.  All  cmicur. 

Afflrmed  orally  sopreme  court,  October 
27,  190a 


BOARD  OP  OOUNCIIiHBN  OF  PRANK- 
TORT  V.  PARlOgBS'  BAMS 
OF  KBNTUCKT.& 
•<Oinirt  at  Appeals  of  Kentodcy.  March  14. 
ISOl.) 

VARTIBS  TO  AFPCAL  — TAXATION  — DSSCRIP- 
TION  OP  PROPBETY  ASSESSED— DIRECTORY 
PROVISIONS  OF'  STATUTE— LIEN  FOR  TAXES. 

1.  No  person  is  a  part?  to  an  appeal  unless 
he  Is  named  in  the  statement 

2.  Ky.  St  f  887S,  part  of  charter  ot  dtlea  of 
the  third  class,  providing  that  "in  asseasing  real 
estate  each  lot  or  parcel  of  ground  shall  be 
given  in  a  separate  item,  together  with  the 
BDmber  of  each  tot  on  the  map  of  the  city,  and 
the  street  and  square  where  situated,  and  the 
number  of  feet  front  and  the  depth."  is  di- 
rectory merely,  and  a  failure  to  comply  there- 
with mes  not  render  the  assessment  votd;  It 
-being  provided  by  Id.  I  3402,  part  of  the  same 
act  that  "no  error  or  irregularity  in  the  assess* 
ment  ot  property  shall  invalidate  the  |usess- 
meat  or  any  proceeding  under  same." 

3.  CStr  lota  belonging  to  an  tasolvent  debtor 
were  sold  to  satisfy  the  liens  ot  various  credit- 
ors. After  tb^  sale  the  city  asserted  a  lien  on 
the  proceeds  for  taxes,  but  Its  claim  was  de- 
nied, and  it  appealed,  making  only  one  of  the 
creditors  a  party  to  the  appeal.  Held  that, 
while  the  city  had  a  lien  on  each  lot  for  the 
taxes  on  all  the  lots,  the  appellee  can  be  requir- 
ed to  pay  oat  of  the  amonnt  adjudged  to  htm 
Yij  reason  of  his  mortgage  debt  osly  the  taxes 
■on  the  property  which  he  Iraugbt  id  satisfac- 
tion of  that  debt,  since  the  city,  by  faiiing  to 
make  the  other  creditors  parties,  has  deprived 
appellee  ot  the  right  to  look  to  them  for  con- 
tsibntioB,  iHiidL  he  woaU  otherwise  haTe  if 
required  to  pay  all  the  taxes. 

Appeal  from  drcnlt  court,  Pmnklln  coun- 
ty. 

*'Not  to  be  offldallr  r^iorted." 
Action  hy  the  Farmer^  Bank  of  Kentoefcy 
and  others  against  H.  R.  WHllams  and  oth- 


*  B»porfA  by  Mward  W.  HInM,  Emn.,  of  ttaa 

Frankfort  bar.  and  formerly  state  reporter. 


anu  Jvdgment  denying  claim  of  baan!  of 
covncllmea  of  Frankfort  tor  taxoi.  and  it 
appeals.  Rerersad. 

W.  H.  Julian,  T.  H.  Crockett  and  W.  R 
Sneed,  for  appellant  John  W.  Rodman,  for 
appellee. 

WHZTE,  3.  In  the  oonaolMated  actions  of 
the  rariOTu  creditors  of  H.  B.  Williams 
against  Wllltama,  seeking  foraeloaare  of 
mortgages,  and  1^  attachment  on  Ma  priv- 
erty  to  aecure  and  aatlrty  tbelr  dalma.  the 
appellant  the  board  of  conadlmen  of  Frank- 
fort, filed  an  lnt«Tenliv  petition,  setting 
forth  that  certain  taxes  were  due  tbe  city 
by  H.  R.  Williams  on  property  owned 
him,  and  that  had,  at  tbe  time  of  filing  this 
loterrening  petition,  been  aolA  in  tbe  ac- 
tions under  mortgage  and  attachment  liens. 
Tbese  taxes  wen  for  the  yean  1882,  UtM, 
1895,  and  1886.  Under  direction  of  tbe  oowt 
the  petition  of  the  city  was  made  spedAc, 
80  aa  to  show  the  raluatton  of  each  piece  of 
pn^rty  for  each  of  the  years,  and  the  tax 
due  therefrom.  The  coun^  of  Fraafcltn  and 
the  commonwealth  came  In  also  by  petttloD. 
and  claimed  taxes  due  them  for  tbe  years 
1885  and  1890.  It  was  sought  by  tbese  peti- 
tioners (appetlants)  to  bare  adjudged  to  tbem 
out  of  the  proceeds  of  tbe  sale  of  tbe  proiiertj 
the  taxes  due,  all  of  which  was  In  the  bands 
of  the  Gommiflstoner,  except  the  amount  bid 
liy  appellee  bank,  i^blch  tt  was  not  com- 
pelled to  pay,  to  tire  extent  of  its  mortgage 
debt.  To  tbese  petitions  answers  were  filed 
by  the  creditors  clalmfng  the  fund,  in  which 
it  Is  averred  that  the  taxes  due  the  city  were 
void  iKcause  the  description  in  the  assess- 
ment roll  or  list  was  insnfllcient  and  did 
not  comply  with  tiie  city  charter.  There 
was  also  a  plea  of  laches  In  waitlng^  till  aft- 
er the  property  had  been  sold.  It  was  also 
pleaded  that  the  tax  lien  was  only  on  the 
specific  piece  or  kind  of  property  assessed. 
They  further  pleaded  that  the  debtor  Wil- 
liams had  a  large  amount  of  personal  prop- 
erty out  of  which  the  taxes  might  lutve  been 
coerced,  and  that  as  no  steps  in  that  re- 
gard had  been  taken  or  eifort  made,  the 
lien  on  the  real  property  had  been  lost 
Pending  these  issues,  the  court  directed  the 
commissioner  to  retain  out  of  tbe  fund  In  bis 
hands  an  amount  sufficient  to  cover  any  un- 
paid taxes  that  had  accrued  on  the  property 
before  the  purchase  under  sales  by  him. 
Upon  final  hearing,  the  court  dismissed  the 
petitions  of  appellant  and  refused  to  direct 
the  payment  of  the  taxes,  and  from  that 
judgment  this  appeal  Is  prosecuted. 

As  the  only  party  designated  In  the  state- 
ment on  the  record  as  appellee  Is  the  Farm- 
ers' B»nS  of  Kentucky,  there  is  no  appeal 
as  to  tbe  other  partly  In  tbe  consolidated 
cases.  We  are  of  opinion  that  the  assess- 
ment of  tbe  property  for  dty  taxes  Is  not 
void.  Section  3378,  Ky.  St,  being  part  of 
the  charter  of  dtlea  of  tbe  third  class,  to 
which  Frankfort  belongs,  proTldea:  "In  as- 
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-WBlBg  resi  estate,  eact  lot  or  parcel  of 
•ffsoaai  shall  be  given  In  a  separate  item,  to- 
-gjutber  with  the  number  (rf  eacb  lot  on  the 
nap  of  the  ctty,  and  tbe  street  and  square 
-wfwTC  situated,  and  tbe  number  of  feet 
-front  and  tbe  deptb,  and  bow  much  front- 
«a  each  street  where  ft  bounds  on  more 
4baa  one  street  The  Talue  ot  the  ground 
Mta  the  Improvements  rtiatl,  as  to  eacb  lot, 
4»e  stated  separately."  It  Is  also  provided  fn 
-section  3403:  "No  error  or  irregularity  In 
-the  assessment  of  property  shall  tnraltdate 
-tbe  asMssment  or  any  proceeding  nnder 

Taking  the  two  sections  together,  as  we 
must;  being  a  part  of  the  same  act,  we  think 
lit  clear  that  sectlcw  3378,  supra,  la  directory 
••nly.  It  should  be  done  for  tbe  benefit  of 
"tbe  board  of  equalizers  and  the  collector, 
tout  by  section  3403  It  is  provided  tliat  no 
frregnlarlty  shall  Invalidate  the  assessment 
The  taxes  were  dne  and  collectible,  and 
(there  Is  no  plea  of  limitation;  In  fact,  the 
■period  of  limitation  (five  years)  bad  not 
-elapsed.  In  the  case  of  City  of  Mlddlesboro 

OoaJ  ft  Iron  Bank,  a  case  to  be  offleially  re- 
iported  (57  S.  W.  497),  we  said:  "By  these  pro- 
-«1s!oiis<^  the  special  rtiarter  of  appellant,  the 
charter  of  cities  of  the  fourth  class, 
md  tbe  g»Kral  law  under  the  title  'Revenue 
«Dd  Taxation,'  we  are  of  opinion  that  there 
-erlste  a  Hen  on  any  and  all  property  for 
any  and  all  taxes  dne  by  Its  owner,  and  that 
-the  assets  of  the  bank  are  liable  to  be  sub- 
jected to  the  payment  of  tbe  franchise  tax 
'due  appellant  unless,  by  reason  of  laches, 
-<<S^y,  or  estc^rp^  that  right  has  been  lost 
or  waived."  The  charter  of  appellant  city 
provides  (section  3375):  "The  dty  sball 
bave  a  Men  for  Ave  years  ftom  the  date  of 
^ti«  asaesBDwnt  ou  tbe  pn>i)erty  assessed, 
aad  on  all  other  property,  of  each  person  or 
-corporation,  for  all  taxes  dne  by  them  re- 
spectively to  the  city,  which  shall  not  be  de- 
feated by  gift  devise,  sale;  allwatlon.  or 
:any  meem  whatever,  and  nothing  shall  be 
-exempt  from  levy  and  sale  under  a  tax  war- 
rant." This  {KoviaioB  of  appellant's  charter 
■la  almost  Identical  with  that  of  foorth-class 
-cities,  and  the  general  law  considered  in  the 
■Oty  of  iflddlesboro  Case,  supra.  The  dlffi- 
«tdt7  her*  la  that  tbe  Hen  against  the  prop- 
erty Is  not  attempted  to  be  asserted.  The 
ipvDoecdbig  la  not  against  the  property  sold 
and  against  tbe  purchaser.  It  la  here  sought 
•to  sobject  the  fund  In  court,  the  proceeds  of 
tbe  property  sold,  to  the  payment  of  the 
itaxea.  Tbe  proceeds  of  th^  sale  of  all  the 
fircverty  was  In  court,  exces>t  that  due  the 
appellee  bank,  as  stated.  It  was  not  required 
to  pay  to  the  commissiooer.  We  are  of  opin- 
iloB  that  api;>eUee  bank  Is  bound  for  tbe  taxes 
-am.  tbe  property  It  bought  or,  rather,  this 
pottloa  «f  the  taxes  due  by  WUliams,  to  be 
paid  out  ttt  the  funds  tbe  bank  was  permlt- 
-tad  to  retain  by  reason  of  Its  mortgage  debt 
'TO*  la  claar  mider  the  charter  provision  and 
^tbe  general  Isw  of  rerenne  and  taxation. 


We  are  also  of  oplotoo  that  appellants 
lAonld  not  be  permitted  to  compel  appellee 
bank  to  pay  the  whole  tax  due  on  all  tbe 
property,  for  the  reason  that  on  this  appeal 
tbey  have  failed  to  make  the  other  creditors 
of  Winfams,  to  whom  the  fund  was  paid  ac- 
cording to  tb^r  equities,  parties,  and  the 
Judgment  releasing  them  from  taxes  Is  final, 
and  as  against  them  the  appellee  could  now 
have  DO  cootribnthm.  Appellants  might 
easily  have  made  all  the  eredltors  parties  to 
the  appeal,  or,  failtng  In  that  they  might, 
If  so  desired,  have  superseded  the  jndgment 
of  distribution,  and  thus  retained  tbe  whole 
fmd  in  court  that  was  ordered  to  be  kept 
pending  the  decision  o(  this  tax  question. 
Pot  some  reason  appellants  failed  to  take  ei- 
ther of  these  courses,  that  would  have  kept 
the  food  or  the  parties  receiving  H  In  court 
on  this  question,  and  then,  on  reversal, 
would  have  compelled  a  paymwrt  or  eontrl- 
Imtlon  from  each  creditor  on  an  equitable 
Ii:i!4lB.  By  reason  of  this  failure  on  the  part 
of  appellants  to  save  the  fund  or  kec^  the 
parties  In  court  the  appellee  bank.  If  com- 
peted to  pay  tbe  wht^  taxes  due,  would  be 
wronged  In  being  deprived  of  Its  right  to 
contribution,  which  It  could  not  prevent  bnt 
which  cowld  have  been  prevented  by  appel- 
lants. We  therefore  conchide  that  appel- 
lants are  estopped  by  reason  of  this  laches 
from  recovering  from  appellee  bank  tbe  tax 
due  by  Williams,  except  as  to  the  property 
bought  by  tbe  bank  In  satisfaction  of  its 
mortgage  debt,  but  as  to  this  amount  ap- 
pellee will  be  held  llaWe  to  appellants,  eHj, 
county,  and  state.  For  the  error  indicated, 
the  JudgToent  Is  reversed,  and  cause  remand- 
ed for  Judgutent  Id  accordance  herewith. 


DAMBON  V.  OO&IMONWBAI/rH.i 
(Oonrt  »<  Appnls  of  Kentucky.   March  12, 

1901.) 

IMrANTS-DUUrriRMAITCB  OP  EHUD—BSTOT- 

PBL. 

Where  an  infant  conveyed  land  to  his  fa- 
ther to  enable  t&e  father  to  oecome  surety  in  a 
bail  boatf,  and  tliat  fact  was  recited  in  the 
deed  as  the  coaaid«ratioQ  therefor,  the  court 
having  accepted  the  grantee  as  surety  upon  the 
faith  of  the  grantor's  testimony  in  open  court 
that  he  was  21  years  ot  age,  the  grantor  was 
•stMpsd,  upon  arriving  at  age,  to  oMffirm  the 
deed:  and  one  to  whom  he  conveyed  the  laad 
in  his  effort  to  do  so  is  affected  by  that  estop- 
pel, so  that  he  cannot  chtim  the  land  as  against 
the  eammeawealth,  whidi  pur^sed  at  a  sale 
made  to  satisfr  a  Judgment  on  tbs  forteitad 
bond. 

Appeal  from  ctrcnit  court  Boyd  eonnty, 

"T*  be  officially  reported," 

ProceedlDg  by  the  commonwealth  against 
Wayne  Daamm.  Sr.,  to  recover  land  pur- 
chased by  plataitiec  at  execution  sale.  Jndg- 
ment  for  plalnliff,  and  defendant  appeals. 
AArmedL 


>  Beportod  by  Edward  W.  HiSM,  Bao..  al  tkt 
rrankfort  bar,  aad  fornwrlr  state  reporter. 
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B.  S.  Dimple  and  J.  A.  Scott,  for  ftppellant 
McHTlBon  Breckinridge  and  Bobt  J.  Breckin- 
ridge, for  tbe  Commonwealtli. 

FATKTEB,  a  J.  One  Harrleon  Comba  was 
Indicted  In  tbe  Boyd  drcolt  court,  and  per- 
mitted to  give  bond  In  the  sum  of  9550.  Tbe 
titte  to  tbe  property  bere  In  questloa  waa  In 
Jobn  Comba,  Jr.  He  desired  to  become  surety 
for  bis  brother  Harrison,  bat  tbe  court  would 
not  accept  blm  for  reasons  mt  necessary 
bore  to  atate.  To  make  John  Combs,  Sr.,  a 
good  bondsman,  he  conveyed  to  blm  tbe  prop- 
erty, reciting  In  tibe  deed  tbe  pnrpose*  for 
which  It  was  conveyed  to  blou  Tbe  circuit 
Judge  would  not  acc^  Jobn  Combs,  8r^  as 
surety  unless  there  was  stated  tai  the  deed 
the  purpose  for  which  J<^  Granhs,  Jr.,  ctm- 
Teyed  him  the  property.  This  deed  was  duly 
recorded.  Tbe  bond  was  fcvfelted,  and  tbe 
commonwealth  bad  an  aecutlon  levied  np<m 
tbe  pn^KTty,  bad  it  sold,  and  Instituted  this 
proceeding  to  recover  the  possession  of  it 
It  appears  from  the  testimony  In  the  case 
that  Jobn  Combs,  Jr.,  was  About  20  years  of 
age  when  be  made  the  deed,  and  upfm  arriv- 
al at  age,  for  tbe  recited  conslderatl^m  Dt 
$7B  (although  the  property  was  worth  over 
$500H,  be  conveyed  It  to  the  appellant,  Wayne 
Damron.  Sr.  It  Is  Insisted  here  that  John 
Oombs.  Jr.,  being  a  minor  at  tbe  time  be 
made  the  deed,  could  disaffirm  tbe  c(mtract 
and  that  the  deed  to  Damron  amounted  to 
a  disaffirmance  of  It  That  a  minor  can 
usually  disaffirm  contracts  which  be  makes 
(m  arriving  at  21  years  of  age  Is  not  a  de- 
batable question,  because  bis  right  to  do  so 
la  generally  recognised.  It  Is  equally  certain 
that  the  deed  to  Damron,  If  he  had  tbe  right 
to  disaffirm  under  the  facts  of  this  case, 
would  amount  to  tt  The  right  of  a  minor 
to  generally  disaffirm  a  contract  Is  not  In- 
volved here,  but  tbe  question  Is.  under  the 
facts  of  this  case,  was  he  estopped  to  do  so? 
Before  the  circuit  court  would  consider  tbe 
question  of  allowing  John  Combs,  Jr.,  to  con- 
vey the  property  to  John  Combs,  Sr.,  with  a 
view  of  making  him  a  good  bondsman,  be 
was  required  to  testify  as  to  bis  age,  and  In 
open  court  testified  that  be  was  over  21  years 
of  age.  If  this  court  held  that  he  should  be 
permitted  to  disaffirm  his  contract,  then  it 
would  allow  blm  to  perpetrate  a  fraud  upon 
Jobn  Combs,  Sr..  and  the  commonwealth. 
That  an  Infont  must  restore  tbe  property 
which  he  obtains  in  a  contract  before  he  can 
avoid  It  Is  tbe  universal  rule  where  be  has 
been  guilty  of  deceit  or  fraud.  Petty  v.  Rob- 
erts, 7  Bush.  411.  Here  the  Infant  received 
no  property,  and,  of  course,  has  none  to  re- 
store. The  only  thing  that  he  could  have 
done  In  compliance  with  bis  contract  would 
have  been  to  pay  the  forfeited  bond.  In 
Schmltbelmer  v.  Eiseman,  7  Bush,  298.  It  ap- 
I>eared  the  deed  was  made  by  an  Infant  feme 
covert  Sbe  sought  to  avoid  it  on  tbe  ground 
of  her  Infancy.  The  facts  appeared  to  be 
that,  In  order  to  induce  the  purchaser  of  her 


property  to  acc^t  a  deed,  and  pay  for  It,  alie 
made  an  oath  befwe  a  notary  public  that  to 
the  best  ot  her  knowledge  and  Information 
sbe  waa  more  than  21  yean  of  age.  Tbe 
court  b^  that  she  was  not  entitled  to  re- 
coTCT  tbe  property,  and  said:  "Xeltber  in- 
fancy nor  covarture  can  ocuse  parties  guilty 
of  fraudulent  concealment  or  mlw^resenta- 
tion,  for  neitlier  Infanta  nor  t»ies  covert 
are  privileged  to  practice  frauds  upm  inno- 
cent pnrsons."  We  are  aware  that  in  aome 
jurisdlctlonB  the  contrary  view  la  takcm,  but 
we  believe  In  most  jurisdictions  the  rule  is 
announced  as  In  the  case  above  cited.  How- 
ever, it  Is  unnecessary  to  review  the  oi^ions 
of  the  conrta  of  ot^er  states  tm  this  questlou, 
as  we  will  follow  the  rule  of  this  court  We 
would  not  bold  In  all  caaes  that'  if  an  infant 
testifled  that  he  was  21  years  of  age,  the 
party  who  dealt  with  him  by  reason  of  that 
fact  vrould  be  protected.  It  might  be  so 
manifest  that  an  Infant  vras  not  21  years  of 
Age  that  the  party  could  not  daim  to  have 
beea  deceived  by  his  statement;  hence  no 
fraud  would  have  be«i  practiced  npcm  blm. 
Damron  Is  in  no  better  oondlliAn  to  question 
the  validity  of  the  deed  than  his  vmdor.  As 
we  have  said,  the  deed  recited  the  ccmaldera- 
tlon  for  the  conveyance;  hence  he  bad  notice 
of  the  terms  of  tbe  contract  betweai  tbe  par- 
ties. When  Combs  attempted  to  disaffirm 
tbe  contract  Damron  took  the  risk  of  bis 
right  to  do  sa  The  judgment  la  affirmed. 

SrOKBLET  et  al.  v.  BUCKLBR,i 
(Court  of  Appeals  of  Kentuckj.   March- 14, 
1901.) 

DSURT— VENDOR  AND  PC RCHASBR— INTEREST 
ON  MONEY  ADVANCED  FOR  PORCHAS- 
ER—ASSIGN  HBNT. 

1.  B.  sold  land  to  S.,  and  S.  scdd  a  part  of 
the  land  to  B.  For  some  reason  B.  being  nn- 
wUling  to  convey  the  land  to  S.,  notes  for  the 

purchase  price  were  executed  by  B.  to  B.,  aud 
the  entire  land  was  conveyed  to  B.,  who  con- 
veyed to  S.  all  the  land  except  that  S.  bad  aold 
to  blm;  and  S.  executed  bis  notes  to  B.  for 
tbe  price,  bearing  8  per  cent  interest  There- 
after the  notes  sued  on  were  executed  by  S. 
to  B.  for  tbe  interest,  calculated  at  8  per  cent. 
Held,  that  the  interest  in  excess  of  6  per  cent, 
was  usurious,  and  ahoold  be  extracted,  though 
B.  may  hare  acted  merely  for  tbe  acconmioda- 
tion  of  S. 

2.  The  assignee  of  a  note  takes  it  siri>ject  to 

the  defense  of  usury. 

Appeal  from  circuit  court  Nicholas  county. 

"Not  to  be  officially  reported." 

AeUon  by  W.  T,  Buckler  against  W.  T. 
Stokeley  and  others  on  a  promlss(Mry  note. 
Judgment  for  plalntlfF,  and  defendants  ap- 
peal. Reversed. 

O.  Egbert  Co<ms  and  J.  L  Wmiamsoo.  for 
appellants.  Hanson  Kennedy,  for  appellee. 

GUPFT,  J.  Tbe  appellee,  W.  T.  Buckler, 
instituted  this  action  In  ttie  Nicholas  circuit 
court  against  appellants,  W.  T.  Stokeley  and 

1  Reported  by  Edward  W.  Hlnea,  Btq..  it  tbt 
FranUort  bar.  and  lormerlj  stata  raporter. 
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others,  on  a  note  for  $1,085.  dated  April  18. 
1803.  Tbe  appellants  filed  separate  answers, 
In  wbldi  tbey  daimed  that  the  note  sued  <m 
coctained  |27&76  of  omrtooi  Interest,  and 
asked  that  said  som  be  credited  oa  said  note. 
The  reply  traveraed  ^e  arerments  <tf  the 
answer.  The  pleadings  and  proof  In  this  case 
conduce  to  show  that  one  Rtduurt  sold  to  ap- 
pellants Stokeley  a  certain  tract  of  land  at 
$eo  per  acre,  and  placed  them  In  poBsesBlon 
thereof.  It  further  appears  that  Stokeley 
sold  to  one  G.  W.  Bramblett  M  acres  of  said 
land.  For  some  reasiHt  whidi  does  not  ap- 
pear In  this  record,  Rlchart  refused  to  con- 
vey tbe  land  to  the  Stokeleys.  and  Bramblett 
executed  to  Rlchart  his  notes  for  tbe  pur- 
chase money,  and  took  the  notes  ot  Stakelej, 
etc.,  to  him  for  tbe  amount  of  the  purchase 
money;  said  notes  beaiing  8  per  c«it.  In- 
terest. And  at  the  date  of  the  note  la  suit 
the  Interest  on  these  notes,  tc^etber  with  the 
Interest  on  a  note  held  by  appellee.  Buckler, 
on  tbe  Stokeleys,  with  Bramblett  as  security, 
was  counted  at  8  per  cent  Interest,  and  tbe 
notee  In  suit  executed  In  settlement  of  titie 
Interest  aforesaid.  It  is  claimed  by  appel- 
lants in  their  pleadings,  as  well  as  in  thtfr 
brief,  that  the  note,  to  the  extent  of  927a75, 
was  for  usurlouB  Interest,  and  therefore  wltb- 
ont  ocHisIderatlon.  The  court  referred  the 
cause  to  the  master  commissioner  to  take 
proof  and  report  what  amount  of  usury.  If 
any,  was  embraced  In  the  note  sued  on.  The 
report  of  the  commissioner  showed  I77.M 
of  usmlous  Interest  This  report  was  exce- 
ed to  by  appellanto.  The  court  overruled  the 
exceptions  to  the  report  and  rendered  Judg- 
ment against  the  appellants  for  the  sum  of 
faoi.25,  with  Interest  from  18th  April.  1804 
(Judgment  having  been  before  rendered  for 
the  portion  of  tbe  note  not  contested);  and 
from  this  Judgment  tbis  appeal  is  prosecuted. 

It  is  the  contention  of  appellee  that  Bram- 
blett was  acting  as  the  agent  of  appellants, 
and  that  be  received  and  paid  over  to  Rlchart 
whatever  usnrlons  Interest  was  collected,  and 
that  appellants  have  no  dalm  against  him 
therefor.  But  It  will  be  seen  that  Hie  notes 
were  ocecnted  to  Bramblett  and  that  he  In 
fact  was  the  holder  of  the  notes,  and  made 
calculations  and  setttements  with  the  Stoke- 
leys.  The  fact  that  the  Stokeleys  executed 
the  note  in  salt  clearly  shows  Oat  they  bad 
not  in  fact  paid  tbe  money  to  Bramblett,  and 
if  it  be  true  that  Bramblett  paid  said  sum  to 
RkAart  as  it  Is  claimed  he  did  do,  it  follows 
tliat  he  was  fnmlBblng  that  sum  for  appel* 
laats;  and  the  amount  agreed  to  be  paid  to 
him  by  appdlante  was  cleariy  for  the  use  or 
fdrbeaiance  of  ttte  said  sum  so  piUd.  and,  to 
laie  eKtent  ttf  the  2  per  cent  over  6  per  cent, 
was  clearly  usnrloai.  The  appellee,  Buck- 
ler, who  was  tbe  assignee  of  Bramblett  took 
tbe  note  subject  to  any  defense  that  appel- 
lants could  have  made  against  Bramblett 
It  seons  clear  to  us  that  whether  so  intend- 
ed or  not  the  defense  relied  on  In  this  case 
can  amomit  to  nothing  more  than  an  attempt 


to  evade  the  law  against  usury.  The  app^< 
lee  is  indUned,  from  Quotetlons  embodied  In 
his  briet  to  condemn  all  those  who  rely  up- 
on tbe  stetnte  against  usury  as  a  defense.  We 
do  not  concur  In  the  views  thus  apressed. 
It  la  w^  known  that  the  Mosaic  law  ^o- 
hiblted  usury,  whldi  In  that  day  and  time 
meant  any  chai^  for  the  use  of  money;  and 
we  ma;  remark  that  our  tivUlsatlon  and  re- 
ligion have,  in  the  main,  ccnne  to  us  through 
the  Mosaic  or  Jewish  dispensation.  It  is  also 
a  fact  that  Home  at  one  time  forbade  any 
charge  for  the  use  or  forbearance  of  money, 
and,  as  we  all  know,  Rome  at  one  time  be- 
came the  greatest  power  on  earth.  It  Is  also 
a  question  of  doubt  whether,  under  the  com- 
mon law  la  En^and,  prior  to  the  r^gn  ct 
^nry  VIII.,  any  interest  could  be  collected 
for  the  use  or  forbearance  ci  money.  It  la 
certain  that  the  practice  was  severely  con- 
demned by  the  church,  by  whose  laws  the 
taking  of  Interest  was  branded  as  a  heinous 
offense,  and  punished  accordingly.  It  Is  also 
c«>taln  that  the  church  was  aided  In  ite  ef- 
forts by  the  temporal  authorities,  so  that  tbe 
usurer  not  only  fell  under  the  ban  of  the 
church's  displeasure,  but  suffered  tbe  tor- 
fetture  of  his  jvoperty  as  welL  It  will  ttius 
be  seat  that  the  taking  of  any  Interest  at  all 
was  regarded  by  some  great  men  of  ancient 
days  to  be  not  only  wrong  morally,  but  highly 
prejudicial  to  the  prosperity  of  the  people 
and  detrimental  to  the  public  good.  In  lat- 
er years  tbe  law  has  allowed  certain  rates  of 
Interest  and  all  higher  rates  are  deemed 
wurlous;  and  It  Is  the  policy  of  the  law,  and 
the  public  good  demands,  that  no  device  or 
subterfuge  to  evade  the  law  In  regard  to 
usury  should  be  tolerated.  It  is  the  opinion 
of  many  that  no  Interest  should  be  allowed 
for  the  use  or  forbearance  of  money;  It  be- 
ing ctmtended  that  if  no  Interest  was  allowed 
the  surplus  money  would  be  Invested  in  pro- 
ductive Industry,  thereby  furnishing  employ- 
ment to  labor  and  developing  and  Improving 
the  country.  But  so  far  as  this  question  is 
concerned.  It  cannot  enter  Into  a  determina- 
tion of  this  case.  But  for  the  reasons  in- 
dicated, the  Judgment  appealed  from  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  petitl<m  In  so  far  as  the 
claim  for  ¥201.2S  is  concerned,  and  tot  pro- 
ceedings consistent  herewith. 


PITTUAN  V.  PITTMAN.i 
(Oourt  of  Appeals  of  Kentucky.  March  IS, 
1901.) 

OONTRAOTS-PROHISD  TO  AIXH>T  ONE  Afl 
OHILD-nHB  OF  ACCRUAL 
CAUSB  OP  ACTION. 

Where  plaintiff  performed  services  for  de- 
f«dant  in  eonilderation  of  defendant's  promise 
to  adopt  him  and  make  him  defendanrs  heir, 

ftlalntiff  cannot  daring  the  life  of  defendant, 
f  ever,  recover  the  value  of  the  serrlces  ren- 

'  Reported  br  Edward  W.  KinM.  Exi..  ot  Um 
rraaUMt  twr,  and  formtrlr  stats  nporter. 
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d«'ed,  tiuiiigh  defendaot  ax:ted  Irauduleotlj  in 
making  the  promise,  and  now  declares  that  he 
does  not  Intend  to  carry  oat  the  contract,  as 
tu  mmy  yet  eonclade  to  do  so. 

Appeal  from  circuit  court.  Cllnttoi  county' 

"To  be  officially  reported." 

Action  by  G.  W.  Plttman  against  Beason 
Flttman  to  recover  damages  for  breach  of 
contract.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

£.  Bertram,  tor  aiwellaDt  Brenti  &  Win- 
frey, tor  aj^ilee. 

PAYKTEK,  C.  J.  On  June  28,  18»9,  the 
appellant  filed  a  petition  against  the  appellee, 
In  which  It  was  substantially  averred  that 
about  23  years  previous,  and  when  he  was  12 
y«ir«  <dd,  tbe  appellee  took  blm  Into  his  fam- 
ily to  live,  with  an  agreemeDt  that  If  he 
would  become  a  member  of  his  family,  and 
labor  for  him.  until  he  was  21  years  old,  with- 
out any  compensation  except  food,  clothing, 
and  schooling,  he  (defendant)  would  adopt  him, 
thus  making  blm  share  in  his  estate  with  his 
other  children,  and  give  him  a  horse,  bridle, 
and  saddle  on  the  arrival  at  age  of  21  years; 
that  he  entered  into  defendant's  family,  aaid 
performed  services  under  that  agreement,  and 
faithfully  kept  It.  until  he  was  about  21  years 
of  ace,  when,  by  an  agreement,  defendant 
gave  blm  the  remainder  of  his  time,  on  condl* 
tlon  that  he  would  r^iere  hlra  from  the  prom- 
ise to  give  him  a  horse,  bridle,  and  saddle. 
It  if  furtber  averred  that  the  defendant  rep- 
resented to  him  that  he  had  been  adopted  and 
made  one  of  his  heirs  at  law;  that  he  would 
receive  a  share  of  his  estate  with  bis  otb^ 
children;  that  defendant  recognized  him  as  his 
son,  begotteu  out  of  wedlock;  that  he  was 
Ignorant  of  legal  proceedings,  and  bad  great 
confldenoe  in  defendant;  that  be  learned  but 
a  short  time  before  that  the  defendant  had  not 
adopted  him  as  one  of  bis  heirs  at  law;  that 
bis  previous  statements  with  reference  there- 
to were  false,  and  were  made  by  bim  for  the 
purpose  of  deceiving  plalatlff;  that  as  a  mat- 
ter of  fact  the  defendant  never  adopted  him 
as  his  son,  but  bad  procured  the  Clinton  coun- 
ty court,  without  bis  knowledge  or  consent,  to 
ai^rentlce  him.  It  is  furtber  averred  that  at 
the  time  he  became  a  member  of  defendant's 
family,  as  averred,  defendant  was  worth  |7,000 
or  $8,000;  that  he  is  now  worth  $11,000  or 
$12,000;  that  defendant  has  eight  children; 
that  his  share  of  the  estate.  If  the  contract  is 
carried  out,  would  amount  to  $1,300  or  $1,400; 
that  the  defendant  now  says  that  be  shall 
never  have  anytblng  from  bis  estate;  that  the 
labor  which  he  performed  for  him.  as  stated, 
was  n'ortb  $1,650;  and  he  prays  Judgment 
therefor.  To  this  petition  a  demurrer  was 
sustained,  and,  the  plaintiff  refusing  to  plead 
further,  It  was  dismissed. 

If  specific  performance  of  the  alleged  con- 
tract could  be  enforced,  the  time  has  not  ar- 
rived to  do  sa  The  time  to  demand  Its  en- 
forcement Is  upon  the  death  of  Hie  appellee, 
because  he  never  promised  anything  except 


food,  nOmeot,  education,  and  borse,  saddk^ 
and  tffldle,  until  bis  death.  Our  attention  kai- 
not  been  called  to  any  case  of  this  court,  m*- 
bare  we  any  knowledge  of  one  having  befl»- 
here,  involving  the  question  here  Cor  detemi- 
nation.  In  Speezs  v.  SeweU,  4  Bush,  239, 
fatber  made  an  oral  contract  with  hiB  torn,. 
wber^y  he  agreed  to  convey  to  him  bis  bom^- 
stead  tract  of  land  in  consideration  of  bis  Bt- 
Ing  with  blm.  attending  to  his  business,  koA 
taking  care  of  him  and  his  wife  during  their 
lives.  Specific  performance  of  the  ecmtrftcfe 
was  denied  because  there  was  no  written  nse- 
morlal  of  the  contract,  but  the  c<mrt  deoieetf^ 
that  the  son  was  entitled  to  compwsatloo  for 
the  services  which  he  rendered,  and  a  Uen  a» 
the  land  therefor.  It  was  held  In  Myletf~ 
Ex'rs  V.  Myles.  6  Bush,  237.  that  by  a  coo- 
tmct  to  leave  a  legacy  as  com[>enBatk)a  for- 
aervioes,  without  any  definite  agreement  «r 
uoderatandisg  as  to  the  nature  and  amooa^ 
of  the  legacy,  no  absolute  oblation  is  oe- 
at«d.  But  it  was  also  adjudged  that  where  ooe 
perfcvmed  services  In  faltb  of  a  Legacy,  utA 
it  was  dearly  proven  that  there  was  an  abet^ 
lute  promise  upon  such  condderatkwi  to  tearc- 
the  party  a  certain  and  definite  legacy,  e«B- 
pensation  may  be  recovered  by  the  one  tln» 
performlbg  the  servioea.  In  Usher'a  Bac'r  v. 
Flood,  68  Ky.  &52.  the  same  rale  was  an- 
nounced aa  in  Speees  v.  SewdL  It  la  uivb* 
that  the  statute  of  limitation  pteventa  a  n- 
covery  growing  out  of  the  alleged  contract. 
Had  tills  action  been  brought  upon  tbe  deatb^ 
of  tbe  appellee,  the  statute  would  not  bare 
haired  it  Uyles'  Ex'rs  v.  M,yleB,  aiq^ns;. 
Thomas  v.  Feeee  (Ky.)  51  8.  W.  150.  In  aur 
opinion,  this  Is  not  a  case  for  the  appllcatl«» 
of  the  statute  of  limitation,  beeanie  the  cava- 
(tf  action  has  not  accrued. 

Does  the  fact  that  the  appellee  fraudulently 
represented  that  be  would  make  tbe  appellant 
bis  heir  at  law,  and  thus  allow  him  to  in- 
herit with  his  other  ebildien  his  estate,  antf 
his  declaration  now  that  be  does  not  intead 
to  carry  out  that  contract,  precipitate  a  caoBfr 
of  action?  We  think  not.  Tbe  appellee  mi^ 
conclude  to  carry  <Hit  the  contract  by  maklm 
it  possible,  by  will  or  otherwise,  that  the  a^ 
pellant  should  take  a  share  of  bla  e^te.  If 
he  should  do  that,  that  appellant  certalnly 
would  have  no  cause  of  action  against  bis  es- 
tate for  tbe  alleged  services  or  for  fiDMlflc  per- 
formance. His  estate  might  be  large  or  smaD 
at  hie  death,  no  one  at  tbis  time  being  able  t» 
tell  when  he  might  die  or  what  he  mi^t  pos- 
sess at  bis  death.  He  did  not  agree  that  bla 
estate  would  be  of  a  certain  valoe.  The  ap- 
ptilee  has  during  his  life  tbe  right  to  carry  oat 
bla  contract  with  the  appellant.  If  he  elects 
not  to  do  so,  then,  at  course,  the  appellant 
would  have  to  proceed  to  recover  from  his 
estate  the  value  of  the  services  which  he  bad 
performed,  if  be  Is  not  entitled  to  a  q»ectSe 
performance  of  tbe  c<mtract;  but  we  do  net 
decide  what  will  be  bis  rights.  If  any  be  nay 
have,  at  the  death  of  tbe  appellee.  This  right 
existing  in  appellee,  to  elect  what  course  he 
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will  pursue  wltb  reference  to  the  promise 
which  he  made  to  am^Ilast,  preTenta  a  cauae 
or  action  from  ariBing  In  faror  of  appellant 
before  tiie  death  of  the  appellee.  Therefwei 
tf  tbe  appelant  can  at  any  time  maJntidn  an 
actifui  on  the  aUesed  contract,  ttte  time  baa 
not  arrlTod  for  doing  ao.  We  tblok  tbe  court 
prc^rly  auataine^  a  demurrer  to  tbe  petition. 
Tbe  Judgment  la  affirmed. 


crrr  op  Stanford  t.  linooIiN 

COtJNTY.i 
(Oonrt  of  Api>eala  of  Kentucky.  March  14, 
1801.) 

UONMT  PAID^DISCHAROB  OF  DEBT  CON- 
TRACTED von  ANOTHER. 
Where  a  coonty,  through  its  fiscal  court, 
contracted  with  a  pump  company  to  place  two 
hjdrants  near  the  court  house  and  Jail  square 
m  a  city,  the  cooaty  seat,  for  which  the  county 
ftcreed  to  pay  a  certain  sum  per  ajinniQ,  the 
order  of  tbe  fiscal  court  providing  that  tbe  sum 
whl(4i  the  county  was  to  pay  "should  be  enter- 
ed on  tbe  contract  of  the  company  with  the 
rity.  the  laid  two  fire  plnga  being  a  part  of 
ttaoae  contracted  for  by  the  city,"  the  city,  har- 
ins  been  compelled  to  pay  the  agreed  rent  for 
Uie  two  hydrants  ordered  for  the  county,  may 
maintain  an  action  against  the  county  to  recoT- 
•r  the  lami  ao  liaid. 

Appeal  from  circuit  court,  Lincoln  county. 

"Not  to  be  c^clally  reported." 

Action  by  the  dty  of  Stanford  against  the 
county  of  Uncoln  to  recorer  money  alleged 
to  hare  been  paid  for  defendant.  Judgment 
for  dtfendant,  and  plalntlll  appeala.  Rever- 
aed. 

W.  G.  Welch  and  W.  EL  Varnon,  for  ap- 
pellant H.  Helm  and  UUI  &  McRoberte,  fw 
ai^Uee. 

FATNTBR.  C  J.  It  Is  iubatantlally  arer^ 
red  la  the  petition,  and  the  avermenta  are 
taken  as  true  tm  demurrer,  that  on  Apdl  27, 
18^  Uncoln  county,  through  Its  fiscal  court, 
contracted  with  tbe  Hovee  Pump  &  Engine 
Company  to  place  two  bydranta  near  tbe 
court  bouse  and  Jail  square  In  the  dty  of 
Stanford,  for  whlcb  tbe  county  agreed  to  pay 
9100  per  annum,  to  it  w  Its  assignee,  tor  a 
period  of  about  20  years;  that  thb  company 
or  Its  assignee  was  to  maintain  tboae  by- 
dranta so  they  could  be  uaed  for  throwing 
water  upon  the  court  bouse  and  jail  in  case 
of  Ore,  and  for  that  purpose  a  auffldent  sup- 
ply of  water  was  to  be  kept;  that  the  two 
bydranta  were  to  be  embraced  In  the  con- 
tract of  tbe  dty  of  Stanford  witb  the  Howe 
Pnmp  A  Engine  Cmnpany;  that  tbe  order 
of  the  fiscal  court  ivoTlded  that  the  sum 
wblcb  tbe  county  was  to  pay  "should  be  en- 
tered on  the  contract  of  the  company  with  tbe 
dty  of  Stanford,  tbe  said  two  flre  plugs  be- 
ing a  part  of  those  contracted  for  by  the 
dty";  that  the  Howe  Pomp  &.  Engine  Com- 
pany assigned  to  the  Stanford  Water,  Light 
&  Ice  Company  all  of  Its  property  franchise 
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contractab  among  otbm  tbe  one  which  tba 
county  nude  wltb  It,  and  the  one  made  wltb 
tbe  dty  of  Stanford  on  April  2ft  iSOZ,  by 
which  It  agreed  to  f  nmlab  tbe  dty  a  certain 
number  of  hydrants  for  a  certain  number 
of  years,  wbl(A  Induded  the  two  for  wUcb 
tbe  county  had  agreed  to  pas  as  stated;  that 
tbe  hydrants  w«e  constructed  and  malnr 
talned  as  required  by  the  contract;  that  the 
county  has  only  paid  the  rent  for  one  year; 
that,  the  dty  of  Stanford  having  embraced 
In  its  contract  tin  two  bydranta  for  which 
the  county  had  agreed  to  pay,  It  was  com- 
pelled to  pay  therefor;  hence  seeks  to  re- 
cover the  sum  so  paid  on  account  of  the  con- 
tra rts  mentioned.  It  Is  insisted  that  there 
was  no  privy  or  mutual  relation  existing  be- 
tween tbe  county  and  the  dty,  and  in  tba  ab- 
sence ot  which  the  dty  la  not  entitled  to 
maintain  this  action. 

It  is  admitted  for  tbe  appellant  that  no 
one  can  make  another  bis  debtor  against  hla 
will,  and  that  the  voluntary  payment  of  the 
debt  of  another,  without  his  knowledge  or 
consent,  the  party  paying  being  under  no 
legal  obligation  to  pay,  win  be  regarded  as 
a  gratuity,  and  cannot  be  recovered  back. 
So  the  isrinclple  of  law  which  la  Invoked  by 
appellee  Is  conceded  by  counsel  fw  appel- 
lant, and  the  correctness  (tf  wblcb  la  here 
recognized.  It  is  manifest  from  the  order 
of  the  fiscal  court  It  was  In  the  contempla- 
tion of  tbe  fiscal  court  and  the  city  that  the 
city  would  make  a  contract  witb  tbe  Howe 
Pump  &  Engine  Company  to  supply  hydrants 
for  the  city,  including  the  two  additional 
ones  which  tbe  county  desired.  The  county 
authorities  evidently  thought  the  dty  should 
not  bear  the  burden  of  these  two,  but  the 
conn^  should  do  so.  The  language  of  the 
fiscal  court  order  shows  tbat  it  was  Intended 
tbat  the  dty  should  embrace  the  two  hy- 
drants In  Its  contract  with  the  Howe  Pump 
A  Engine  Company,  and,  as  foreshadowed  In 
the  order  of  tbe  fiscal  court,  the  <Aty  em- 
braced two  hydrants  for  which  the  fiscal 
court  obligated  tbe  county  of  Lincoln  to  pay. 

It  Is  urged  by  counsel  for  appellant  that 
tbe  city  could  not  bind  Itself  for  these  by- 
dranta, because  the  county  had  already  done 
so;  therefore  the  dty  was  under  no  obliga- 
tion to  pay  the  Howe  Pump  &  Engine  Com- 
pany for  the  use  of  them;  hence  no  liability 
could  arise  against  the  county  by  reason  of 
the  payments  which  It  made.  It  being  a  mere 
volunteer  In  the  payment  of  tbe  debt  of  the 
county.  This  position  would  be  correct,  ex- 
cept for  the  fnct  that  the  county  bound  It- 
self to  pay  It,  and  also,  In  effect,  agreed  In 
Its  order  that  the  dty  was  also  to  bind  Itself 
therefor;  but  when  the  county  made  the  pay- 
ment the  city  was  to  be  credited  with  the 
amount  thereof  on  Its  contract  with  the  Howe 
Pump  &  Engine  Company  or  its  assignee. 
The  city  and  county  both  became  liable  to 
the  Ilowe  Pump  &  Engine  Company  or  Ita 
assignee  for  the  ^lse  of  tbe  two  hydrants  In 
question.  While  the  city  waa  liable  for  the 
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amount,  still  it  was  really  the  deU  <tf  Lin- 
coln connty,  and  tbe  dty,  baring  discharged 
that  obligation  Imposed  by  its  contract  and 
by  that  of  tbe  conn^.  It  is  entitled  to  main- 
tain this  action  ag^nst  tlu  county  for  tbe 
sums  vtalcta  It  has  paid  under  the  terms  ot 
the  contract.  We  think  the  petition  states  a 
cause  or  action.  The  Judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 


UTTLH  «t  aL  T.  BtSHOP.t 
<Ck»nrt  of  Appeals  of  ^ntncky.  Mardi  IS. 
1901.) 

TBNDOa  AND  PUROHASERr-BREACH  OF  WAB- 
RANTY  —  ABATEMENT    OP  PURCHASE 
PRICE— INTERLOCUTORY  ORDER. 

1.  In  an  action  by  a-  nonresident  or  inaolvent 
Tendor  to  enforce  a  lien  for  purchase  money, 
the  purchaser  may  rely  upon  a  breach  of  the 
coreuant  of  warranty  in  his  deed,  though  there 
has  been  no  eviction. 

2.  It  appearing  in  such  an  action  that  de- 
fendont  obtained  possession  of  vacant  land  em- 
braced in  the  boundary  purchased,  and  has  not 
been  disturbed  in  the  possessifHi  thereof,  he 
should  be  allowed,  by  wa^  of  set-oflF,  for  such 
land  only  the  cost  to  whicn  he  may  be  subject- 
ed in  obtainiog  a  patent  from  the  state. 

8.  It  was  error  to  direct  the  commiasioner  to 
determine  the  valae  of  the  vacant  land,  but,  as 
the  order  was  merely  interlocutory,  the  error 
is  not  a  reversible  one,  as  it  cannot  be  presum- 
ed that  the  court  will,  on  final  hearing,  give 
plaintifl  Judgment  for  the  v^ue  thus  ascertain- 
ed. 

Appeal  from  circuit  court,  Morgan  county. 

"Not  to  be  oflicially  reported." 

Action  by  J.  Miles  Uttle  and  another 
against  Miles  Bishop  to  enforce  a  vendor's 
lien.  Judgment  that  defendant  Is  entitled 
to  an  abatement  of  tbe  purchase  price,  and 
plaintlOiB  appeaL  Affirmed. 

W.  H.  Holt  and  W.  W.  McGuire,  for  ap- 
pellants. 0.  P.  Chenault  and  Lacy  &  Fogg, 
for  appellee. 

BUHNAM,  J.  Appellants  sold  and  convey- 
ed to  appellee,  by  general  warranty  deed,  a 
tract  of  204  acres  of  land,  described  by  metes 
and  boonda,  courses  and  distances,  at  the 
price  of  $1,500,  all  of  which  was  paid  In 
cash  except  $450,  which  was  evidenced  by  a 
note  of  appellee,  which  was  the  basis  of  this 
suit,  and  for  the  payment  of  wtaldi  a  per- 
sonal Judgment  and  an  enforcement  of  tbe 
vendor's  lira  retained  in  the  deed  is  asked. 
Appellee  answered,  and  alleged  that  they 
were  nimresldent  ot  this  state  and  Insolvait 
and  charged— First,  that  there  was  included 
In  tbe  deed  about  18  acres  of  vacant  and 
nnapproprlated  land,  the  title  to  which  was 
In  the  commonwealth,  and  which  appellants 
bad  no  right  to  aeil  or  convey;  second,  that 
there  was  Included  in  the  deed  26  acres  of 
land  claimed  by  one  J.  M.  Ingram,  and  to 
which  he  held  a  better  Utle  than  phUnUfb; 
third,  that  2  acres  of  the  land  were  owned 
and  hdd  adversely  by  James  Brewer.  Ap- 
pellee also  alleges  that  the  vacant  land  In- 
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eluded  in  the  cmv^ance  to  blm  was  wwth 
VXO;  that  the  land  claimed  by  Ingram  was 
worth  9300,  and  the  Brev^r  land  $25;  and 
made  his  answer  a  counterdalm,  and  asked 
Judgment  for  the  excess  of  his  coontwclaim 
over  and  above  the  note  sued  on.  Appel- 
lants, by  reply,  traversed  the  afflrmative 
avermrats  of  the  answer,  and  charged  that 
ai^llee  bad  been  put  in  possesdon  of  all  of 
the  lands  conveyed  to  him.  and  had  never 
been  evicted  from  or  disturbed  in  the  pos- 
session th^eof.  J.  U.  Ingram  was  made  a 
party  to  the  suit,  and  claimed  a  part  ol  tbe 
land  conveyed  1^  tbe  deed.  A  considerable 
amount  ot  proof  was  taken  before  the  sub- 
mission ot  the  case  to  the  trial  Judge,  who 
held  that  ^tpellants  were  wmresidenta  of 
this  state  and  insidvrat,  and  that  at  the  time 
of  the  conveyance  there  was  included  In  tbe 
boundary  conveyed  10.61  acres  of  vacant  and 
unap^prlated  land,  the  title  to  which  was 
In  the  commonwealth,  and  to  which  appel- 
lants had  no  Utle;  that  J.  U.  Ingram  was 
the  owner  and  In  possession  of  12  acres  of 
land  covered  by  the  conveyance  to  appellee; 
that  one  Brewer  was  in  possession  of  "2  acres 
of  these  lands  at  tbe  time  fit  the  cfmreyance; 
and  it  was  adjudged  that  appellee  was  enti- 
tled to  an  abatement  ot  the  purchaae  price 
for  the  value  of  the  14  acres  land  so  held 
by  Ingram  and  Brewer,  as  vtil  as  tor  the 
vacant  land  bdcmging  to  the  commonwealth, 
included  In  the  boundary;  aiUi  the  caae  was 
referred  to  the  master  commissioner  to  bear 
proof  and  determine  tbe  value  of  these  tbree 
tracts  of  land,  and  to  report  bis  finding,  un- 
der the  order,  to  l^e  court  at  the  next  term. 
From  this  Judgment,  plaintiffs  In  the  court 
bdow  prosecute  this  appeal. 

It  seems  to  na  that  the  testimony  In  this 
case  anppOTts  ttie  finding  of  the  circuit  Judge. 
The  land  recovered  by  Ingram  and  Brewer, 
we  think.  Is  dearly  covered  by  a  patent  tor 
180  acres  granted  by  the  commonwealth  to 
Ralne  Maxey,  dated  In  May.  1839.  upon  a 
survey  made  In  1837,  and  to  which  Ingram 
and  Brewer  both  trace  tiUe.  It  Is  a  matter 
of  doubt  from  the  testimony  whether  the 
patent  of  James  Ollmore,  under  whicA  ap- 
peliante  claim  title,  covers  this  land  at  all, 
but,  even  if  It  does,  tiie  GllmtMre  patent  vras 
not  Issued  until  1840,  upon  a  survey  made  In 
April.  1830,  and  is  therefore  Juniw  in  point 
of  time  to  tbe  titie  of  Maze?,  under  which 
Ingram  claims.  The  land  dalmed  by  Ingram 
Is  shown  by  the  evidence  to  be  nnlncloeed  or 
wild  land,  lying  between  tiie  biClosed  land 
sold  to  appellants  by  appellee  and  the  farm 
of  Ingram.  The  two  acres  claimed  by  Brew- 
er are  Inclosed,  and  clearly  within  his  pos- 
session. 

Tbe  law  Is  well  settled  that.  In  a  suit  by  a 
nonresident  or  insolvent  vendor  to  enforce  a 
Hen  upon  a  tract  of  land,  tiie  vendee  may 
rely  up<m  a  breach  of  the  covenant  of  gen- 
eral  warranty  in  bis  titie,  even  though  Aere 
had  been  no  eviction.  See  Pryse  v.  McOuIre, 
81  Ky.  60Si  EngUdk  t.  Thomaason,  82  Ky. 
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Appellee  obtained  possessloa  of  the  vacant 
land  from  appellants,  and  bas  not  been  dis- 
turbed In  ttae  poasesslon  tliereof,  and  should 
only  be  allowed,  by  way  of  set-off  for  this 
land,  the  cost  to  which  be  may  be  subjected 
in  obtaining  a  patent  from  the  state.  The 
order  ot  reference  to  the  commissioner  to 
determine  the  value  of  ttae  land  was  an  in- 
terlocutory one,  and  It  cannot  be  presumed. 
In  advance,  that  the  trial  Judge  In  the  final 
Judgment  will  award  appellee  damages  to 
which  be  was  not  entitled,  by  reason  of  the 
breach  of  warranty.  Upon  the  whole  case, 
we  think  the  Judgment  is  In  accordance  with 
the  substantial  rights  of  the  parties,  and  It 
Is  therefore  alfinned. 


AKBB8  T.  MARTIN  et  al.i 
iOmrt  ot  Appeals  of  Kentucky.  Bfatch  21. 
1801.) 

VBNDOR  AND  PUROHASKR—DBCBIT  OF  PUB- 
CHASEKp-UABlUrr  FOB  PABTNBR'8  HIB- 
RBPBBSBNTA'nONS-OHAHPBRTY. 

1.  Where  the  purchaser  of  laod  represented 
to  the  vendor,  his  sister,  who  lived  in  another 
state  and  was  iSDorant  ot  the  cooditioD  of  the 
land,  that  the  land  had  upon  it  no  Umber  ol 
any  value,  when  in  fact  taere  were  upon  the 
land  more  than  200  trees,  which  he  Dad  al- 
ready contracted  to  sell  at  five  d<^larB  per 
tree,  and  which  constituted  the  chief  value  of 
the  land,  the  vendor  is  entitled  to  recover  dam- 
ages for  the  deceit. 

2.  One  who  furnished  to  the  purchaser  one- 
half  the  money  tu  pay  for  the  land,  and  shared 
the  fruits  of  the  purchase,  though  he  was  not 
present  when  the  purchase  was  made,  and  did 
not  particEpate  in  the  false  Tepresentations,  Is 
liable  to  the  purchaser  for  one-naif  the  amount 
recovered  against  him  by  the  vendor. 

3.  The  vendor,  by  making  a  contract  with 
another  to  give  him  one-half  ot  all  the  money 
which  might  be  recovered  by  suit  or  com- 

Eromise  on  account  of  the  deceit  practiced  upon 
er,  he  to  pay  all  costs,— which  contract  was 
aftwwards  rescinded,— did  not  forfeit  her  right 
to  recover  damages  for  the  deceit,  as  Ky.  St. 
I  215.  providing  that  none  of  the  forfeitures 
declared  by  the  chapter  on  "Cbamperty"  shall 
apply  to  cases  of  controversy  between  vendor 
snd  vendee,  prevents  sndi  a  forfeiture,  even 
it  It  would  ousrwlse  occur. 

Appeal  ttom  circuit  court.  Floyd  county. 

"Not  to  be  officially  reported." 

Action  by  Josephine  Martin  against  Jacob 
P.  Akers  and  others  to  recover  damages  for 
deceit.  Judgment  for  plaintiff,  and  defend- 
ant Jacob  P.  Akers  appeals,  plaintiff  prose- 
CDtlng  a  cross  appeal  Reversed  on  original 
and  cross  appeal. 

F.  A.  Hopkins  and  W.  H.  Holt,  for  appel- 
lant James  GoOb  and  J.  W.  NOTWood,  tw 
appellees. 

BURNAM.  J.  The  appellee  Josephine  Mar- 
tin Inherited  from  her  father,  Daniel  Akers, 
a  tract  of  land  In  Floyd  county.  Ky.  In  1896 
■he  sold  and  conveyed  this  land  to  her  broth- 
er Jacob  Akers  for  (800  cash.   On  the  8th 
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of  May.  1896,  she  Instituted  this  suit  against 
him.  In  which  she  alleges  that  she  was  mar- 
ried and  left  Kentucky  in  the  year  1875,  and 
had  since  lived  in  the  state  of  Missouri,  nev- 
er having  returned  to  Kentucky;  that  sev- 
eral years  before  the  institution  of  this  suit 
her  father  died,  and  a  portion  of  the  real  es- 
tate belonging  to  him  was  allotted  to  her; 
that  she  had  never  seen  the  piece  so  allotted 
to  her,  and  was  unacquainted  with  its  value, 
and  did  not  know  anything  about  the  qual- 
ity, character,  or  extent  of  the  timber  grow- 
ing thereon;  that,  after  the  land  had  been 
laid  off  to  her,  appellant  who  Is  her  brother, 
and  resided  la  the  neighborhood,  without  her 
knowledge  or  consent  contracted  to  sell  all 
of  the  poplar  timber  standing  on  the  land 
at  an  agreed  price  of  95  per  tree:  that  after 
making  this  contract  sale  he  came  to  her 
home  In  Missouri  for  the  purpose  of  buying 
the  land;  that  before  agreeing  to  sell  she 
asked  him  about  the  timber  growing  thereon, 
and  Its  value,  and  that  to  deceive  and  de- 
fraud her,  he  fals^y  stated,  in  answw  to  her 
Inquiry,  that  there  were  only  about  50  small 
trees  on  the  land,  and  they  were  worth  noth- 
ing, and  be  represented  to  her  ttiat  $800  was 
about  the  salable  value  of  the  land;  that  he 
fraudulently  concealed  from  her  that  there 
were  about  210  poplar  trees,  which  he  had 
already  contracted  to  sell  at  $5  per  tree;  that 
she  was  Induced  to  make  the  sale  by  these 
false  and  fraudulent  representations  of  her 
brother;  that  the  land  In  reality  was  worth 
more  than  twice  as  much  as  the  sum  realized 
therefor.  And  she  asked  Judgment  for  $1,- 
(MiO,  the  value  of  the  timber  contracted  to  be 
sold  from  the  land  by  defendant  and  for  all 
proper  relief.  Appellant  in  his  answer,  in 
substance  admitted  that  he  had  contracted 
to  sell  the  210  poplar  trees  on  the  land  of 
appellee  at  $5  per  tree  before  be  went  to 
Missouri  for  the  purpose  of  buying  it  and 
that  he  did  not  disclose  this  fact  to  his  sis- 
ter. In  the  second  imragraph  of  his  answer 
he  says  that  he  purchased  the  laud  tor  him- 
self and  for  his  brother  George  Akers,  who 
was  Jointly  Interested  with  him  In  the  sale 
of  the  standing  trees  thereon,  and  to  whom 
he  had  since  conveyed  one-half  of  the  land 
by  deed;  and  he  makes  his  answer  a  cross 
petition  against  George  Akers,  and  asks  that 
he  be  compelled  to  come  in  and  make  de- 
fense, and  that  If  plaintiff  recovers  anything 
from  him,  George  Akers  be  adjudged  to  pay 
one-half  of  the  amount  recovered.  The  de* 
fendant  George  Akers  admitted  in  his  answer 
that  he  had  agreed  with  his  brother  Jacob 
to  purchase  the  land  In  partnership,  and  that 
his  brother  went  to  the  state  of  Missouri 
to  carry  out  the  agreement,  and  that  he  fur- 
nished $400  of  the  purchase  money,  and  that 
Jacob  bad  subsequently  made  him  a  deed  for 
one-balf  of  the  property.  Subsequently  ap- 
pellant Jacob  Akers,  filed  his  amended  an- 
swer, in  which  he  alleged  that  appellee  had 
forfeited  any  right  which  she  bad  to  main- 
tain this  suit  for  the  reason  that  she  had 
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made  a  champertom  contract  with  her  broth- 
er FlDjd  Akers,  wbereby  abe  had  agreed  to 
give  to  blm  one-balf  of  all  the  money  which 
might  be  recovered  by  salt  or  compromise 
on  account  of  the  allied  deceit  practiced 
upon  her  in  the  sale  of  the  land,  and  that 
Floyd  Akers  bad  agreed  to  pay  all  of  the 
costs  growing  ont  of  the  InatltntJoo  of  any 
salt  that  might  be  nec<eaeary.  Floyd  Akers 
filed  an  answer  In  which  be  admitted  that 
he  had  made  the  contract,  but  said  that  It 
had  been  trobseauently  rescinded,  and  the 
suit  was  protecnted  alone  toe  the  benefit  9C 
bis  sister. 

Mrs.  Martin  and  ber  two  sons,  Henry  and 
Wlllfam,  all  testify  to  the  facts  stated  in 
their  original  petition;  and  she  also  testifies 
that,  bnt  for  these  fiandulent  representatlotis 
made  by  her  brother,  she  wonld  not  have 
sold  the  land  to  him  at  all.  Appellant,  when 
Interrogated  upon  this  point,  admitted  that 
before  he  bought  the  land  he  had  contracted 
to  sell  the  timber  growing  thereon  to  one 
Adklns,  and  that  he  afterwards  realised  from 
that  sale  $050,  and  that  he  did  not  communi- 
cate the  fact  of  the  sale  to  his  sister,  bat 
denied  that  he  represented  to  h»  that  there 
were  only  flO  small  trees  growing  on  the 
land,  and  claimed  that  prevlons  to  that  time 
his  sister  had  (rffered  to  sell  the  land  for 
$800.  It  cannot  be  doubted  that  appellant 
deceived  and  overreached  his  Mster  in  this 
transaction.  By  his  own  admissions,  he 
fraudulently  concealed  from  her  the  value  of 
her  propertjr;  and,  by  the  testimony  of  her- 
self and  het  two  sens,  be  did  not  stop  at 
this,  but  made  false  statements  to  her  of 
the  value  and  amount  of  the  timber  growing 
thereon.  And  these  statemaits  were  relied 
on  by  ber,  and  induced  her  to  make  the  sale 
of  her  property.  "The  law  la  well  settled, 
that  the  purchaser  of  property  does  not  com- 
mit fraud  by  falling  to  communicate  to  the 
■eller  the  knowledge  of  existing  facta  of 
which  the  seller  Is  ignorant  and  the  parcbas- 
er  lnf<Hrmed,  although  such  facta,  If  known, 
would  operate  directly  to  enhance  the  value 
of  the  property.  Whatever  moraHsts  may 
think  of  this  doctrine,  the  Jurist  is  bound 
thereby."  "Whilst  decisions  generally  admit 
these  propositions,  they  are  agreed,  on  the 
other  hand,  tbat  It  Is  only  silence  which  Is 
permitted.  If,  In  addition  to  the  party's  si- 
lence, there  la  any  statement,  word,  or  act 
on  his  part  which  tends  affirmatively  to  a 
suppression  of  the  truth,  to  covering  np  or 
disguising  the  truth,  or  to  a  withdrawal  or 
distraction  of  the  party's  attention  from  th& 
real  facts,  then  the  line  Is  overstepped,  and 
the  concealment  becomes  fraud.  The  maxim 
is,  'Allud  est  celare,  allud  tacere.' "  See 
Pom.  Bq.  Jar.  901;  Williams  r.  Beasley,  2A 
Ky.  680;  Bowman  v.  Bates.  B  Ky.  GO.  In 
other  words,  while  a  party  may  keep  abso- 
lute silence,  and  violate  no  rule  of  law  or 
equity,  yet  if  he  nrtiinteerB  to  speak,  or  to 
convey  Information  which  may  Influence  tiie 
conduct  of  the  other  party,  be  Is  bound  to 


taU  the  whole  truth;  and  a  taim  or  fraudo- 
lent  misrepresentation  of  a  material  fact 
which  would  be  Important  for  the  vendor  to 
know  affords  ample  gfound  for  the  Interpoal- 
tlon  of  a  oeurt  of  «4«lty  to  relieve  asaUist 
the  consequences  of  snch  fraud,  la  this  case 
the  pt^lar  timber  growing  vpoa  the  leads  of 
appellee  c<mstltuted  its  chief  valne.  and. 
wbUe  appellant  might  have  maintained  abso- 
lute silence  with  regard  to  the  timber  with- 
out committing  a  legal  fraud,  when  be  went 
further,  and  falsely  mJarepresented  tliat 
there  was  no  timber  of  this  dtaracta  on 
that  land  ct  any  value,  he  committed  a  fraud 
against  which  a  court  of  equity  will  Teliev& 
From  his  own  testimony,  after  dedncttog 
every  possible  soorce  of  erpense  to  wtilch  he 
was  subjected,  he  realized  at  least  1700  Cram 
bis  unconscious  and  fraudulent  mlsrepreaoi- 
tations.  While  appellee  George  Akers  was 
not  present  when  the  purchase  was  made, 
and  did  not  partic^^  in  the  false  represen- 
tations made  to  Induce  appellee  to  part  with 
ber  property,  yet  be  got  the  frolts  of  the  pur- 
chase. He  furnished  one-half  of  the  money 
to  pay  for  It.  and  was  bound  by  and  respon- 
sible for  the  fraudulent  mlsrei^resratatlons 
of  his  partner  and  agent,  and  must  share  his 
part  of  the  liability.  We  ttilnk,  therefore, 
that  the  judgment  should  be  reversed  upon 
the  cross  appeal  of  appellee,  and  that  she  Is 
entitled  to  a  judgment  for  $750  agalnet  Ja- 
cob Akers.  -and  that  he  Is  entitled  on  his 
cross  petition  to  a  judgment  against  Ge«i^ 
Akers  for  one-half  of  this  mm. 

This  Is  a  proceeding  by  a  vendor  of  land 
to  recover  damages  for  deceit  practiced  upon 
her  by  the  vendee,  and,  under  section  216  of 
the  Stabitei,  Is  exempted  from  the  bnftel- 
tares  dedared  by  sectltm  212.  even  U .  the 
testimony  antborlzed  the  application  of  that 
principle.  For  the  leasonB  indicated,  the 
Judgment  Is  reversed,  and  the  cause  ronand- 
ed  for  proceedings  consistent  vtitti  this  opln- 


MANIRE  T.  HUBBARD  et  al.t 
(Court  ot  Appeals  of  Keotacky.   March  15, 
1901.) 

APPEAL  AND  ERROR— RBJBCTBD  PLBaDINO 
NOT  PART  OP  RBCORD  —  UBBL  ~  WOIU3S 
CHARQINO  VTANT  OF  SKILL  IN  PROFESSION. 

1.  The  acdoa  of  the  trial  court  In  refusing 
to  permit  a  pleading  to  be  filed  cannot  be  re- 
viewed unless  the  pleading  is  made  a  part  of  the 
record  by  order  of  the  <»urt  or  tdU  o(  excep- 
tions. 

2.  Words  charging  one  in  a  bnriness  or  pro- 
fesBion  with  Ignorance  or  want  of  akill  la  a 
particular  transactioa  are  not  ordinarily  actioB- 
able  per  se. 

3.  A  poblieatiim  that  there  are  and  have  been 
no  cases  of  smallpox  In  a  certain  town,  as  pub- 
lished by  plaintift,  a  physician,  Is  not  aetiob- 
able  per  ae. 

4.  Worda  charging  that  "the  negroes  who 
were  Baid  to  have  the  smallpox  had  no  break- 
ing out  or  eruption"  until  plainttlE,  the  attend- 

*  Reported  br  Edward  W.  HIqm.  Esq.,  aC  Um 
FranUort  bar.  sad  flarmtrly  siau  roportar. 
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IDE  pbysiciati,  "applied  a  BaJr«  to  th^r  facet, 
and  cansed  it  to  break  out,"  do  not  ebarge  imr 
pn^er  trratnKnt,  nnprofasakmaJ  conduct,  or 
waat  of  inteffcitv,  and  are,  tbcrefM«.  not  ae* 
tionable  per  se,  uiough  the  petition  alleges  that 
defendant  meant  thereby  to  diar|»  that  plain- 
tiff *^iad  committed  an  nnprofeiaioBal  and  dis- 
«rmcefnl  act  aa  a  ptarrtcian." 

5.  Where  the  wordi  complaaned  at  are  not 
actionaUe  per  Be,  there  can  be  no  reeoTery  in 
the  absence  of  an  aymnent  of  special  damage.  I 

Appeal  firon  circuit  court,  Hickman  conn- 
ty.  • 

"To  be  olDclally  reported,*' 

Action  by  J.  W.  Manlre  against  W.  Mc- 
Kean  Hubbard  and  another  tot  Ubel.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

EL  T.  BoHock  and  B.  L.  Smith,  for  appel- 
lant. John  M.  Bnunmall,  Sr.,  N.  P.  Moss, 
and  Robertson  &  Thomas,  for  appelleco. 

BUBMAM,  J.  This  was  an  action  tor  U- 
beL  The  mbatance  of  the  petition  is  ttaftt 
appellant  Is  a  physician,  vltb  a  lai^  and  li»> 
eratlve  practice;  and  that  the  appellees, 
knowing  tMs  fact,  on  the  14th  of  March, 
1890,  fAlsely  and  malldoUBly  caused  to  be 
publtahed  In  a  newspapw  known  *a  flie 
"Bardwell  Star"  a  writing,  signed  by  them, 
in  ttae  tMlowinr  words:  "That  there  were 
no  eases  of  smallpox  In  Colttmbm,  nor  bad 
be«i,  as  set  out  In  the  letters  of  Manlre 
and  OraTes,  published  In  the  Bardwtil  Star; 
that  the  negroes  who  were  said  to  have  the 
smallpoiz  had  no  brenUng  out  or  emptloo, 
until  ttae  attradtav  physician.  Dr.  7.  W. 
Manlre,  api^ed  a  salve  to  their  faces,  and 
caused  It  to  break  ouL"  "Aleanlag  therein 
that  the  plaintiff  had  committed  as  unpro- 
fessional and  disgracefnl  act  as  a  physi- 
cian." The  lower  court  sastalned  a  demur- 
rer to  the  petition.  Thereupon  plaintiff  of- 
fered to  ffie  two  separate  asa^ded  petitions, 
wbicli  were  objected  to  by  anieUees,  and 
their  objections  were  sustained  by  the  court, 
and  the  ammded  petitions  wen  not  permit- 
ted to  be  filed.  Neither  Vece  nude  a  part 
of  the  record  1^  order  of  the  court  or  by 
a  bill  of  etEceptlons,  and  they  csanot  be  con- 
ridered  upon  this  appeal,  although  they 
were  «9l«d  Into  tbc  recwd.  See  sections 
128.  386,  CtT.  Code,  and  especially  note  20 
to  section  885,  C3srroU's  Code  <Bd.  1900).  The 
sols  qnesUoB,  therefim,  to  be  determined 
upon  tbls  sppeal  Is,  are  the  words  la  the 
original  petltim  llbeloss?  "To  sustain  an 
action  for  Ubel,  the  plaintiff  must  allege  spe- 
cial damage,  or  tbe  natare  of  the  charge 
nnst  be  such  that  tbe  coort  nn  le^ly  pre- 
mme  that  he  has  been  degraded  in  ttae  esti- 
mation «(  the  puMle,  a:  bas  suffered  other 
loss,  dtber  In  his  property,  character,  or 
buslnesa»  la  bis  domestic  and  sodsl  rela- 
tions. In  eoosequenec  itf  tbe  pvbUcatlon." 
See  TtowiMh.  SteaL  ft  Ub.  I  17&  "Words 
whldi  ax»  pnblisked  In  eoniedion  with  one's 
profession  oe  calling.  wtat<^  tanpntes  to  him 
Igmraace  generally  In  his  business  or  profes- 


slsn,  or  saeta  ^srance  or  l&capaelty  as 
miflts  him  tex  Its  pn^er  exercise,  are  actloar 
able  per  se;  but  it  Is  not  ordlnaxUy  actloB- 
able  to  chai^  one  In  a  business  or  pr^es- 
akn  with  want  of  skill  or  Ignorance  la  a 
particular  transaction."  Newell,  Defsm.  p. 
170;  Townsh.  Sland.  St  Ub.  %  iM;  18  Etaa 
H.  &  Prac.  p.  38;  Geary  t.  Bennett,  60  Wis. 
004^  27  N.  W.  836;  Seutbse  t.  Denny,  1 
Bzch.  U6;  Gamp  t.  Martin.  28  Conn.  SO. 
It  ma  not  llb^us  tor  aivellecs  to  publish 
that  there  were  no  cases  of  snial^iox  in  Co- 
lumbus, as  this  Is  a  question  upon  which 
laymen,  as  well  as  profeadonal  experts,  are 
^ttltied  to  entertsin  and  might  express  an 
tvialon.  The  additional  words,  "That  the 
negroes  who  were  said  to  have  the  small- 
pox had  no  breaking  out  until  the  attwdr 
Ing  physician  applied  a  salTe  to  th^  faces, 
which  caused  It  to  break  oat,"  do  not  of 
thenudTOB  ctaves  tbm  meanlag  wldch  ap- 
pellant would  attribute  to  them.  There  Is 
ne  charge  that  ttals  was  Impnver  treatment, 
or  that  It  was  resorted  to  from  any  oorrupt 
or  wrongful  motlTe  on  tbe  part  of  appellant. 
Nor  do  the  words  necessarily  of  themselves; 
import  that  lyvtellant  was  guilty  of  unpro- 
fessional condnct.  or  reflect  npm  his  In- 
tegrity. We  are  of  tbe  (pinion  that  the 
words  complained  of  were  not  actionable 
per  se,  and,  in  the  absence  of  sn  averment 
of  speelsl  damage,  the  petition  was  not  good 
on  demurrer,  and  the  ^morrer  was  properly 
sustained,  judgment  afflnned. 

HARP  T.  OOUMONWBAI/rH.i 

ffSrart  of  Appeals  of  Kentucky.  March  21, 
1901.) 

CRIMINAL  LAW— RBCOVERT  OP  FINB  BT  PBN- 
AL  ACTION— PARTIAL  REPEAL  OF  LOCAL 
UQUOR  LAW— CAPIAS  PRO  FINE. 

1.  Under  Or.  Code  Prac.  $  11,  proTiding  that 
"a  public  offense  of  which  tbe  only  punishment 
is  a  floe  may  be  prosecated  by  a  penal  action  in 
the  name  of  the  commonwealth  of  Kentucky." 

a  fine  for  the  offense  of  selling  Hguor  in  Tiola- 
tion  of  a  local  law  may  be  recovered  in  a  penal 
action,  tliere  beintr  no  requirement  in  the  gen- 
eral local  option  law.  which  now  controls  as 
to  the  penalty  to  be  inflicted  and  tbe  proceed- 
ing* for  its  recoTery,  that  the  proceeding  shall 
be  by  indictment. 

2.  As  to  tbe  penalty  to  be  inflicted  and  the 
proceeding  for  its  recovery,  all  local  prohibitezy 
liqnor  laws  have  been  sopersedcd  by  Ky.  Si 
11  2557,  2568,  part  of  the  general  local  option 
law. 

3.  Under  Cr.  Code  Prac.  t  301,  a  capias  pro 
fine  may  be  issued  npcm  a  jodgmput  for  a  fine 
rendered  in  a  penal  action. 

Appeal  from  circuit  court,  Whitley  county. 

"Not  to  be  offlelaHy  reported." 

Action  by  the  commonwealth  of  Kentu(±y 
against  W.  H.  Harp  to  recover  a  fine.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Aflirmed. 

a  W.  Lester,  fbr  appellsat  J.  V.  fibsrp, 
for  appellee. 


I  Reported  by  SdwarS  W.  HIdm,  Eaq.,  ol  the 
Frankfort  bar,  anS  formarly  state  rworter. 


Digitized  by  Google 


468 


61  SOUTHWESTERN  BEPOBTER. 


HOBSON,  J.  AppelUDt  was  fined  In  the 
court  below  $100  under  a  petition  filed 
ag&inst  blm  by  tbe  commonwealtb  of  Ken- 
tucky charging:  him  with  selling  splrltuoua 
liquors  In  Whitley  county,  In  violation  of  the 
local  prohibitory  law,  and  a  capias  pro  fln« 
was  awarded  on  tbe  Judgment  It  Is  Insisted 
for  him  that  the  case  cannot  be  prosecnted 
by  a  penal  action,  and  that  a  capias  pro  fine 
cannot  be  awarded  upon  the  judgment  in 
such  an  action.  Section  11  of  the  Criminal 
Code  of  Practice  is  as  follows:  "A  public 
offense  of  which  the  only  punishment  Is  a 
fine,  may  be  prosecuted  by  a  penal  action 
in  the  name  of  the  commonwealth  of  Ken- 
tucky. *  •  •  The  proceedings  In  penal 
actions  are  regulated  by  the  Code  of  Prac- 
tice In  civil  actions."  Under  this  statute  it 
has  been  held  that  a  fine  may  be  recovered 
In  a  civil  action,  unless  the  statute  provides 
that  the  proceeding  must  be  by  indictment. 
Com.  T.  Railroad  Co.,  SO  Ky.  281;  C<Hn.  v. 
Sherman,  8C  Ky.  686,  4  S.  W.  790;  Oom.  v. 
Ballroad  Co.,  37  S.  W.  689. 

Tbe  local  prohibitory  act,  as  to  the  praalty 
to  be  Inflicted,  the  proceedings  by  which  It 
may  be  recovered,  and  the  like,  has  been  su- 
perseded by  the  general  law  as  contained  In 
sections  2557,  ^58,  Ky.  St  Stamper  v.  Com., 
42  S.  W.  915;  Thompson  v.  Com.,  45  8.  W. 
1039,  46  S.  W.  492,  698;  "White  v.  Com..  50 
S.  W.  678.  The  general  law  provides  simply 
for  a  fine  of  not  less  than  $100  nor  more  than 
$200,  and  this  fine  may  be  recovered,  under 
section  11  of  the  Criminal  Code  of  Practice, 
by  a  penal  action,  under  the  principles  set- 
tled In  the  cases  above  cited. 

As  to  the  capias  pro  One  on  the  Judgment, 
section  301  of  the  Criminal  Code  seems  caa- 
duslre:  "Upon  Judgments  for  fines,  whether 
rendered  on  Indictments,  penal  actions  or 
otherwise,  writs  of  execution  as  provided  In 
the  General  Statutes  may  be  Issued  against 
the  person  or  property  of  the  defendant." 
See  Long  t.  Wood.  78  K7.  882.  Judgment  af- 
firmed. 

TURNER  V.  MITCHELL  et  al.i 

(Court  of  Appeahi  of  Kentucky.   March  20, 
1901.) 

STATUTB  OF  LIMIT ATIOKS— AH  ENDHBNT  OP 
PETITION— DELAY  IN  PROSDCUTINO  AOTION 
AFTER  INSTITUTION  —  TESTIMONT  AB  TO 
TRANSACTION  WITH  PERSON  SINCE  DE- 
CEASED—ENTRIES IN  BANK  BOOKS  AS  BVI- 
DENCB— ANSWER  AS  EVIDENCE. 

1.  An  action  was  not  barred,  though  an 
amended  petition  for  the  purpose  of  perfecting 
the  cause  of  action  stated  in  the  orinnal  peti- 
tion was  not  Sled  until  after  the  period  of  lim- 
itation had  expired. 

2.  Tliough  17  years  elapsed  between  ttie  in- 
stitutioa  of  tbe  action  and  tbe  rendition  of  final 
judprnent,  the  delay  did  not  bar  the  cause  of 
Hction.  under  all  the  drcunutances. 

3.  Where  plaintiff  sought  to  recover  upon 
the  ground  that  H.,  one  of  several  sureties  in 
the  note  sued  on,  had  first  taken  an  as- 
signment of  the  note  to  himself,  and  then  as- 


I  Rsportod  br  Edward  W.  Hlnes,  Esq.,  ol  tbe 
rrukfort  bsr,  and  formerly  sUta  raporur. 


signed  one-half  the  note  to  plaintiff.  H.  being 
dead  at  the  time  of  the  trial,  plaintiff  was  not 
a  competent  witness  for  himself  as  to  the  trans- 
action, though  he  was  not  seeking  to  diarsa  tba 
estate  of  H. 

4.  Entries  made  in  a  bank  book  tending  to 
establish  the  alleged  transaction  between  plain- 
tiff and  H.  were  not  admissible  against  the 
other  soreties,  especially  as  it  was  in  the  pow- 
er of  plaintiff  to  introdnca  tiM  i>erson  wlio  made 
the  eatries. 

5.  The  answer  of  H.  was  not  adminible  as 
evidence  against  the  other  sureties. 

6.  The  mere  possession  of  the  note  sued  on 
is  not  sufficient  evidence  of  Its  assignment  to 
authorise  a  recovery,  the  assignment  and  deliv- 
ery being  denied. 

Appeal  from  circuit  court,  UoatgtKiiery 

county. 

"Not  to  be  officially  reported," 

Action  by  A.  T.  Mitchell  against  ThomaB 
Turner  and  others  on  a  promlsstHry  note. 
Judgment  for  plaintiff,  and  defendant  Thom- 
as Turner  appeals.  Reversed. 

Joseph  H.  Lewis,  Tomer  A  Haselrlgg,  and 
Hazelrlgg  A  Chenault,  for  j^pellant  A.  T. 
Wood,  for  appellees. 

GUFFY,  J.  This  action  was  instituted  In 
the  MontgCMuery  circuit  court,  December  1. 
1881.  by  A.  T.  MltcheU  against  R.  H.  Filz- 
hugh,  Thomas  Turner,  Charles  Harris,  and 
others.  The  substance  of  the  petition  as  to 
Turner  was  that  he  and  Charles  Harris  were 
sureties  for  FItzhugh  to  tbe  North  Middle- 
town  Bank  In  a  note  amounting  to  $1.3ti3. 
with  Interest  at  8  per  cent.,  dated  2Stb  of 
March,  1877,  and  due  in  six  months,  which 
note  FItzhugh  failed  to  pay,  and  which  sum 
Harris  paid  off  January  20,  1881,  and  that 
plaintiff  paid  to  said  Harris,  or  for  him,  at 
his  request,  on  said  day,  one-half  of  said 
debt,  to  wit  ¥862.  and  In  consideration  there- 
of Harris  transferred  and  assigned,  by  de- 
livery, said  note  to  plaintiff  as  to  the  one- 
half  thereof,  and  his  right  to  hold  def^id- 
ants  FItzhugh  and  Turner  liable  tor  said 
half  of  said  debt,  for  which  sum  plaintiff 
prayed  Judgment  An  attachment  was  alsii 
obtained  against  Tiu*ner,  but  the  same  was 
dismissed,  and  Is  not  before  this  court  for 
revlsioiL  January  3,  1SS2,  Turner,  Harris, 
and  others  filed  separate  answers.  Turner 
did  not  deny  signing  tbe  note,  nor  did  he 
claim  that  he  had  paid  any  part  of  It  He 
especially  denied  that  plaintiff  had  paid  to 
said  Harris,  or  for  him,  any  part  of  said 
note,  and  denied  the  assignment  and  deUTer>- 
of  the  note  by  Harris  to  plaintiff.  He  fur- 
ther alleged  that  Harris  had  paid  off  tbe 
note,  and  It  has  now  no  existence,  and  Is 
dead,  and  no  recovery  can  be  had  thereon,  al- 
though Harris  may  have  a  claim  against  him 
as  co-security.  He  also  denied  that  Harris 
could  or  did  transfer  to  plaintiff  his  right  to 
bold  defendant  for  his  half  of  said  note  or 
said  debt  and  denied  that  he  owed,  or  ever 
did  owe,  plaintiff  any  sum  for  money  paid 
as  aforesaid.  Harris'  answer  states  that  on 
the  20th  of  January,  1881,  he  paid  the  one 
half  of  said  note,  and  the  ptaintlff  paid  the 
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other  half  thereof.  He  does  not  say  wheth- 
er he  ever  assigned  the  note  and  delivered  It 
to  Mitchell,  or  whether  Mitchell  was  entitled 
to  any  part  thereof,  or  whether  he  paid  any 
part  thereof.  The  reply  of  Mitchell  alleges 
that  he  did  pay  one-half  of  the  note  named 
in  his  petition,  but  it  was  by  tbe  Instance 
and  request  of  Harris,  and  tbat  plaintiff  was 
not  liable  therefor  or  a  surety  in  said  note, 
but  Harris  and  Turner  were  the  only  sure- 
ties thereto.  November  26,  1893,  the  follow- 
ing order  was  entered:  "The  defendant  R. 
H.  Fitzhagh  having  been  duly  summoned 
berein  on  September  20,  1SS3,  and  failing  to 
answer,  the  allegations  of  plaintiff's  petition 
are  now  taken  for  and  adjudged  to  be  con- 
fessed by  him.  All  other  questions  are  re- 
served, and  the  cause  is  continued."  March 
31,  1891,  the  case  was  ordered  to  be  filed 
away,  with  leave  to  redocket  on  motion  by 
plaintiff,  but  on  the  next  day  said  order  was 
set  aside.  At  the  January  term,  1898,  the 
action,  by  agreement  between  plaintiff  and 
Edward  Rice,  administrator  of  Harris,  was 
revived  in  tbe  name  of  said  administrator, 
but  under  the  distinct  agreement  that  Har- 
ris* estate  and  said  Rice  are  not  to  be  put 
to  any  cost,  and  no  relief  is  to  be  asked  by 
plaintiff,  Mitchell,  against  Harris*  estate,  or 
against  said  administrator,  and  no  judgment 
is  to  be  rendered  in  favor  of  said  plaintiff 
against  the  estate  or  administrator  for  costs, 
or  anything  whatever,  and  Mltcbell  Is  to  hold 
said  Harris'  estate  and  said  administrator 
harmless  for  tbe  payment  of  any  costs  in 
said  action.  At  the  April  term,  1^8,  the  de- 
murrer of  Thomas  Turner  to  the  petition  of 
plaintiff  was  sustained,  and  plaintiff  given 
leave  to  amend.  In  the  amended  petition  the 
execution  of  the  note  was  again  set  out,  and 
it  is  alleged  that  Harris  paid  said  note  to  the 
bank  in  full,  and  the  bank,  by  Its  casbler,  W. 
W.  Hedges,  assigned  said  note  to  the  said 
Harris  on  the  back  thereof;  tbat,  about  the 
time  Harris  paid  the  note  and  took  an  as- 
signment, plaintiff  paid  Harris  the  one-half 
of  tbe  note  and  interest  as  of  the  18th  of 
January,  1881,  and  Harris  verbally  assigned 
to  this  plaintiff  tbe  one-half  of  said  note  tbat 
Harris  had  paid  to  said  bank,  and  delivered 
to  plaintiff  the  said  note,  which  is  filed  in 
said  petition.  He  prayed  to  be  substituted 
to  the  rights  of  Harris  In  tbe  one-balf  Inter- 
est in  tbe  said  note  and  judgment  against 
raid  Turner  for  said  sum.  The  demurrer  of 
Turner  to  the  petition  as  amended  was  over- 
ruled. Turner,  In  bis  answer  to  tbe  amend- 
ed petition,  denied  tbe  right  of  said  bank 
and  its  cashier  to  assign  the  note  to  Harris 
after  its  payment  by  him.  The  payment  by 
plaintiff  to  Harris,  and  a  verbal  assignment 
and  delivery  of  the  note  by  Harris  to  plain- 
tiff, are  also  denied.  In  the  second  paragraph 
it  is  pleaded  that  the  principal,  Fltzbugb, 
since  the  institution  of  this  suit,  paid  to  said 
Hairls  the  debt  and  note  sued  on,  and  that 
Harris  was  authorized  In  his  own  right  to  re- 
ceive and  accept  payment  It  Is  fnrthw 


pleaded  tbat  plaintiff,  knowing  that  defend- 
ant had  learned  of  the  settlement  and  dis- 
charge of  Fitzhugb,  and  after  process  bad 
been  served  on  Fitzhugb  upon  the  original 
petition,  took  the  allegations  therefor  for  con- 
fessed against  Fitzhugb,  and  that  for  about 
14  years  took  no  steps  to  collect  said  debt,  or 
reduce  the  same  to  judgment,  and  pleaded, 
further,  that  plaintiff's  lack  of  good  faith 
and  negligence  operated  as  a  releaae.  He 
also  relied  upon  the  statute  of  limitations. 
The  reply  may  be  taken  as  a  traverse  of  the 
answ^.  After  the  issues  were  fully  made 
up,  the  court  rendered  a  judgment  In  favor 
of  plaintiff  against  Turner  for  $407,  with  in- 
terest at  6  per  cent,  from  20th  of  January, 
1881,  and  from  tbat  Judgment  Turner  prose- 
cutes this  appeal. 

The  evidence  In  this  case  tends  to  show 
that  this  debt  was  first  created  in  1872  or 
1878,  and  that  the  note  filed  herein  was  a 
renewal  of  the  debt.  The  note  filed  herein 
has  this  indorsement:  "Pay  to  Charles  Har- 
ris or  order;  as  security  he  has  paid  within 
note;  no  recourse  being  had  upon  bank.  W. 
W.  Hedges,  Cas."  It  Is  evident  that  Harris, 
before  his  death,  made  a  settlement  with 
Fitzhugb  for  Fltzhugh's  liability  to  him  grow- 
ing out  of  the  execution  and  payment  of  said 
note,  and  the  papers  and  correspondence  be- 
tween them  pretty  clearly  sustain  the  con- 
tention that  it  was  a  full  settlement  of  the 
whole  matter;  but  Mitchell  contends  that  the 
settlement  was  not  so  Intended,  and.  If  so  In- 
tended, that  It  was  after  FItzhugh  bad  no- 
tice of  his  claim  to  be  tbe  owner  of  one-balf 
of  the  debt  We  do  not  deem  it  necessary  to 
determine  which  party  is  right  in  regard  to 
this  question.  We  are  also  Inclined  to  tbe 
opinion  that  the  amended  petition  may  fairly 
be  considered  as  an  attempt  to  perfect  a 
cause  of  action  imperfectly  stated  in  the  orig- 
inal petition;  hence  we  are  not  inclined  to 
hold  that  the  action  was  Ijarred  by  the  stat- 
ute of  limitations.  Nor  do  we  think  tbat  the 
delay  In  the  prosecution  of  this  action,  under 
all  the  facts  and  circumstances.  Is  sufficient 
to  create  a  bar  to  plaintiffs  cause  of  action, 
If  any  he  had. 

It  Is  contended  with  much  plausibility  tbat 
the  arrangement  as  proven  by  Mitchell  him- 
self between  him  and  Harris,  without  tbe 
knowledge  of  Turner,  bars  their  right  to  re- 
cover by  reason  of  any  payment  they  might 
have  to  make  upon  the  note  In  question.  But 
we  need  not  determine  this  question.  If 
Mitchell  was  entitled  to  recover  at  all,  his 
right  rested  upon  tbe  verbal  assignment  and 
delivery  of  the  note  In  question.  We  have 
already  seen  tbat  tbe  assignment  of  the  note, 
as  well  as  the  payment  alleged  by  blm,  was 
denied  by  Turner,  and  no  verbal  testimony 
offered  by  Mitchell,  except  his  own  evidence, 
to  SDBtala  the  transaction.  His  deposition 
was  excepted  to,  and  it  is  eame^y  Insisted 
that  be  was  incompetent  to  testify  in  regard 
to  the  trajuactlon  and  trade  with  Harris. 
Hams  being  then  dead  at  the  time  tbe  tasf 
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mony  was  given,  or,  at  aoy  nte,  at  the  time 
H  w-as  offered.  It  Is  prorided  ta  tectkn  900 
of  tbe  C^U  Code  of  Practice  that  do  penon 
shall  testify  for  himself  con<»ralDf  any  ver- 
bal statement  of,  or  any  transaction  with,  or 
or  any  act  done  or  omitted  to  be  dtme  by,  an 
infant  under  14  years  of  age,  or  by  ooe  who 
Is  of  unsound  mind,  or  dead  when  the  testi- 
mony Is  offered  to  be  glTcn.  Some  excep- 
tions to  this  prorislon  are  included  in  said 
section,  bat  they  do  not  exist  In  this  case.  It 
is  true  that  Mltebell  is  not  now  seeking  a 
jadgment  against  Harris.  Indeed,  ft  may 
be  taken  that,  for  the  express  pizrpose  of  ob- 
taining a  Judgment  In  this  case  against  Tur- 
ner, be  released  any  claim,  if  any  he  had, 
acainst  Harris;  but  that  cannot  reader  him 
competent.  Practically  the  same  iqnestlon 
was  presented  in  Co£er  t.  Gardner,  9  Ky. 
Law  B^.  196,  and  decided  the  supwlor 
court  in  accordance  with  the  view  contmded 
for  by  appellant  in  this  action.  We  qoete  as 
follows:  "W.  being  dead,  a  coald  not  tes- 
tify as  to  a  transaction  witfa  Um  so  as  to  af- 
fect Q.,  who  was  not  |H%seiit  at  tbe  transac- 
tion, and  who  did  not  testify  in  regard 
the-eto."  It  seems  to  us  that  Mttcbell  was 
endeaTorlng  to  do  oacQy  what  It  is  b/tre  de- 
cided could  not  be  dose.  W.  was  not  seeking 
by  his  testimony  to  make  C.  liable,  but  to 
botd  a.  In  the  case  at  bar,  Mlt<ftell  seeks 
to  testify  in  regard  to  a  transaction  between 
htm  and  Harris,  in  order  to  enaUe  him  to 
recorer  against  Turner.  This  he  cannot  un- 
der the  Oode,  be  allowed  to  do.  The  excep- 
tloDs  to  his  depoettlOD  In  that  regard  ougrht 
to  haTe  been  sntstalned. 

The  entries  made  In  the  bank  boohs  do 
not  show  that  the  trade  between  Harris  and 
Mltdiell  e^«r  occurred,  and.  if  tbey  did,  they 
would  not  be  competent  as  against  Turner, 
hence  riiould  not  haTe  been  admitted,  and  es- 
pecially BO  as  It  was  in  tbe  power  of  plaintiff 
to  Inlzodnee  the  person  who  In  fact  made 
the  entries  In  the  books. 

The  answer  of  Harris  was  not  competent 
erldence  against  Turner,  under  the  pleadings 
in  this  case,  and,  besides,  his' answer  does 
not  show  that  he  ever  sold  or  dellTeied  the 
note  in  questl<MD  to  MLtohell.  The  mere  pos- 
session of  the  note  is  not  sufficient  evidenoe 
of  Its  asaignraent  to  authorise  a  recovery,  the 
aSEdgnment  and  delivery  being  denied;  and, 
in  addition  to  this,  there  is  acMBe  erldence 
tending  to  show  that  Mitchell  was  the  real 
caahler  of  the  bank  at  the  time  the  note  is 
said  to  have  been  paid  off  by  Harris,  and.  If 
so,  it  might  very  properly  have  been  left 
in  his  posaessiDn  without  any  transfer  or 
■ale,  especially  so  as  Harris  was  a  heavy 
Btocldjolder  and  director  in  tbe  bank.  It  will 
also  be  seen  tliat  the  assignment  to  Harris 
by  Hedges  is  without  date. 

After  a  thorou^^  constderatiott  of  this  case, 
and  considering  all  the  facts  and  circumstan- 
ces, we  are  of  oi^Ion  that  plaintiff,  Mltohell, 
failed  to  sustain  hts  dsim,  and  that  the  court 
erred  la  Eoiderlnr  anv  -tadxment  against  ap- 


pellant, Turner.  THie  Judgment  Is  therefore 
reversed,  and  canse  remanded,  wtth  direc- 
tions to  set  aside  the  Judgment  appeelM 
from,  and  dismiss  the  petititm,  so  far  as  ap- 
pellant. Turner,  Is  concerned,  and  for  pn> 
ooedtngs  csnristent  herewith. 

HINDMAN  et  al.  v.  LEWBAAN  et  al.i 
(Court  of  Appeals  of  Kentocky.   Feb.  27. 
1901.) 

ASSIONHBNTS  POR  CREIDrrORS— UABILrTT  OF 
AfiSIONBB'B  SURSTIBS— RB8  JUDICATA. 

In  an  action  for  tbe  settiement  «f  an  es- 
tate assigned  to  S.  for  the  benefit  of  creditors, 
the  coDrt  gave  the  estate  of  S..  who  bad  de- 
faulted and  a»en  died,  credit  for  $4,000  due 
attomeya  employed  by  8.  for  services  rendered 
by  them  in  the  administratiMt  e<  the  trust,  aud 
rejected  tbe  petition  of  the  attorneys  asking 
that  the  $4,000  be  adjudged  to  them  instead  of 
to  the  estate  of  8.  On  appeal  by  tbe  attoneys. 
that  jadiment  was  revened,  the  csvrt  ftpscting 
that  on  the  return  of  the  esse  to  the  lower 
court  the  petition  of  the  attorneys  be  amended 
so  as  to  make  the  sureties  of  the  assignee  par- 
ties. On  the  return  of  tbe  case,  tt>e  $4,000  was 
adjudged  to  the  attecneys.  On  appeal  (ron 
that  judgment,  which  was  affirmed,  it  was 
contended  for  the  sureties  that  it  was  error  to 
adjudge  the  $4,000  to  the  attorneys,  and  that 
the  sureties  should  have  been  adjudged  a  cred- 
it therefor.  Beld,  that  there  has  been  do  jtwlg- 
ment  which  precludes  the  trust  estote  from 
recovering  of  the  assignee's  sureties  the  $4,000 
;  adjudged  to  attorneys. 

Appeal  from  circuit  court,  Jefferson  coun^, 
common  pleas  division. 

"Not  to  be  offlclaily  reported." 

Action  by  S.  H.  Sullivan,  assignee  of  tbe 
Columbia  Fire  Insurance  Company  of  Ken- 
tucky, for  a  settlement  of  the  assigned  es- 
tate. Judgment  allowing  certain  credits  to 
tbe  sureties  of  tbe  assignee,  and  Thomas  C 
Hlndman  and  others,  creditors,  appeal.  Re- 
versed. 

W.  S.  Pryor.  W.  W.  Ttanm,  Pbelpa  A  Tfaon, 
and  O'Neal,  Phelps  &  Pryor,  for  aM)tflaats. 
Dodd  &  Dodd  and  Humplirey,  Burnett  ft 
Humphrey,  for  appelleaB. 

PAYNTB&,  a  J.  The  ColundilB  Fire  In- 
surance Oompuy  of  Kentueky  maAe  an  as- 
algamait  to  S.  H.  Sullivan  for  the  beaefit  of 
Its  creditors.  He  executed  bond  as  as^gnet;. 
and  the  appellees  lawman  tc.  Schmidt  were 
sureties  thweon.  He  defaulted  In  the  pay- 
ment of  mooey  received  by  him  aa  asaigoee. 
Orubbs  &  Morancy,  attomeyB  at  law,  were 
employed  by  the  assignee  to  aftrlie  him  in 
tbe  adminlatratUm  9t  tbe  trust,  and  rendend 
Important  and  valuable  aervtees  la  behalf  of 
the  estote.  A  suit  was  penaing,  to  which  the 
soreUes  were  not  parties,  to  settle  the  tru^ 
estate.  The  commissioner  of  tbe  oonrt  made 
a  report  on  the  atatna  of  the  accounts,  etc. 
In  rendering  Judgment  upon  the  report  and 
exceptions  tbereto,  tbe  court  gave  &illlTau's 
estate  (he  having  died  In  tbe  meantime)  credit 
for  $4,000,  balance  of  attorney's  fees  doe 


*■  Reported  by  Edward  W.  Hlnes.  Bwi.,  of  Uw 
PranUsrt  bar,  and  termarty  atsU  nportor. 
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GrnbtM  &  Mojrutcr  for  wrricea  rendered  to 
the  estate.  This  wu  done  because  the  court 
was  of  the  opinion  tbat  tlie  euptoyment  of 
the  attorneys  was  [raraonal,  and,  SulUTan 
having  defaulted.  Us  estate  was  entitled  to 
the  credit  lo  the  settlement  witb  the  trust 
estate;  hence  the  attorneys  were  not  entitled 
to  receiTe  the  $4,000.  Grubbs  &  Morancy  de< 
nied  the  rlstat  of  the  court  to  bo  adjudge,  and 
tendered  tlielr  petition  (which  the  court  re* 
fused  to  permit  to  be  filed),  claiming  that  the 
$1,000  should  be  adjudged  to  them  instead  of 
SulUvan's  estate.  They  ai9>eeled  to  this  court 
to  rerlew  the  action  of  the  court,  and  in 
deliTering  the  oplnioQ  In  that  case  the  court 
said:  "The  petition  should  have  been  allow- 
ed to  be  filed,  and  on  the  return  of  the  case 
It  should  be  amended,  making  the  sureties 
parties,  that  the  qnestion  desired  to  be  raised 
may  be  beard,"  In  response  to  the  petition 
for  r^iearlng,  the  court  said:  "If  the  peti- 
tion on  its  face  did  not  present  a  cause  of 
action  as  to  both  claims,  the  court  would 
have  said  so.  Other  parties  are  required  to 
be  made."  Grubbs  t.  Insurance  Co.  (Ey.)  37 
S.  W.  liao.  On  a  return  of  the  case,  the 
court  adjudged  that  Grubbs  &  Morancy  were 
entitled  to  this  fund,  and  not  Sullivan's  es- 
tate. Afterwards  there  were  various  appeals 
prosecuted  in  this  court  by  the  Courier-Jour- 
nal Job  Printing  Company,  representative 
creditor,  and  T.  C.  Hlndman,  also  representing 
credltOTS,  by  which  ai^peels  it  was  sought 
to  reverse  the  Judgments  because  the  court 
below  refused  to  charge  SuUlvan's  estate 
with  large  sums  of  money  In  addition  to 
those  adjudged  to  be  due  by  It  to  the  trust 
estate,  and  there  was  also  an  appeal  from 
the  Judgment  rendered  In  the  case  adjudge 
log  the  $4,000  to  Grubba  &  Uoiancy.  Orubbs 
&  Morancy  prosecuted  a  cross  appeal,  asking 
to  be  adjudged  a  greater  sum  than  $4,000^ 
'The  court  affirmed  the  judgments  on  the  orig- 
inal appeals,  and  also  on  the  criMS  appeal 
of  Grubbs  &  Morancy.  On  the  return  of  the 
case,  Hlndman  and  the  Courier-Journal  Job 
Printing  Oon^)any  sought  to  have  the  Judg- 
ment originally  rendered  In  favor  of  SuUl- 
van's estate  for  the  $4,000  claimed  by  Orubbs 
&  Morancy  corrected,  and  to  taJce  Judgment 
against  the  sureties,  Lewman  &  Schmidt,  fop 
the  $4,000  which  the  court  had  adjudged  be- 
looged  to  Grubbs  &  Morancy.  This  tbe  court 
refused  to  do,  and  from  that  action  of  the 
court  this  appeal  is  prosecuted.  On  tbe  bear- 
log  of  tbe  former  appeal  of  tbe  appellees  the 
Courier-Journal  Job  Printing  Company  and 
T.  a  Hlndman  <54  B.  W.  906),  it  was  urged, 
especially  by  comuel  for  the  sureties  of  Sul- 
livan as  trustee,  both  In  oral  argument  and 
printed  brief,  that  tbe  court  below  had  env 
ed  in  adjudging  to  Grubbs  &  Morancy  tbe 
$4,000,  rlnimlog  that  the  sureties  of  Sulli- 
van as  trnates  should  luvs  been  adjudged  « 


credit  tber^or.  An  euminatloo  of  tbe  opin- 
ion delivered  by  the  court  will  show  that 
moat  of  It  Is  devoted  to  a  discussion  of  that 
question.  Tbe  court  affirmed  the  Judgment 
below,  which  gave  the  money  to  Grut4)s  & 
Mm'ancy. 

The  question  here  is,  did  the  court  below 
err  in  refusing  to  malce  the  trustees  of  Sulli- 
van pay  the  $4,000  originally  credited  to  Sol- 
tlvan,  bat  subsequently  given  to  Grubbii  & 
Morancy?  It  is  urged  here  la  bebalf  of  the 
trustees  that  the  question  is  res  judicata. 
Therefore  the  sureties  cannot  be  adjudged  to 
account  for  the  aiiiouut  in  question.  If  the 
question  Is  res  Judicata,  the  effect  la  not  to 
exonerate  the  sureties  from  its  payment, 
but  to  malce  them  pay  It.  The  Judgments 
have  exactly  the  contrary  effect  to  that  clnim- 
ed  by  appellees.  That  part  of  the  original 
judgment  giving  Sullivan's  estate  credit  for 
the  $4,000  was  set  aside  by  the  lower  court 
after  tbe  reversal  on  the  appeal  of  Grubbs 
A:  Morancy.  Judge  Field  delivered  an  opin- 
ion on  tbe  question  of  setting  aside  the  judg- 
ment allowing  the  $4,000  to  Sullivan,  as- 
signee, in  which  he  said  he  had  been  of  the 
opinion  that  It  should  have  been  allowed  to 
Sullivan,  assise,  but,  following  tbe  opinion 
ot  this  court,  delivered  on  the  appeal  of 
Grubbs  &  Morancy,  he  set  aside  tbe  first 
Judgment,  and  allowed  it  to  Grubbs  &  Moran 
cy.  On  the  appeal  fnun  the  latter  judgment, 
notwithstanding  the  creditors  of  the  assigned 
cstata  and  the  snreties  urged  it  should  be 
reversed,  it  was  affirmed.  The  effect  of  tbe 
afDrmance  was  to  approve  tbe  action  of  the 
lower  court  in  setting  aside  the  former  judg- 
ment in  favor  of  Sullivan's  estate,  and  in 
making  the  allowance  of  $4,000  to  Grubbs  A 
Morancy.  Tliat  part  of  tbe  Judgment  which 
gave  Sullivan  credit  In  tbe  settlemeat  of  the 
trust  estate  with  tbe  ^,000  was  reversed  on 
the  Grubbs  &  Morancy  appeal,  and  therefore 
tbe  affirmance  of  the  first  judgment  on  the 
subsequent  appeal  was  only  that  part  of  It 
which  regained  in  force.  The  court  below 
had  obeyed  the  mandate  of  this  court  as 
It  understood  it;  hence  the  vigorous  oral  argu- 
ment and  brief  by  counsel  for  tbe  sureties  on 
the  former  appeal,  urging  this  court  to  revet'se 
that  Judgment  because,  as  they  believed.  It 
erred  In  not  adhering  to  Its  former  opinion, 
to  wit,  that  Sullivan,  as  trustee,  was  entitled 
to  the  $4,000  as  a  credit  in  the  settlement  of 
his  accounts,  and  not  Grubbs  &  Morancy. 
From  tbe  foregoing  facts,  we  conclude  there 
Is  no  question  of  res  Judicata  involved  on  this 
a^Kal  which  bars  the  right  of  tbe  trust  es- 
tate to  recover  the  $4,000  and  interest  from 
the  sureties.  The  Judgment  Is  reversed,  with 
directions  that  the  Judgment  be  entered 
against  the  sureties  for  $4,000,  with  interest 
from  proper  date,  and  for  proceedings  con- 
sistent with  this  oid&loiL 
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BATLIFFE  t.  BUOKLBIK  et  aLi 
(OiniTt  of  Appeals  of  Kentn^.  Mardi  21, 
1801.) 

UBURT— NOTB  FOR  MOKBT  BORROWIiD  TO  FAT. 

■  ThA  fact  that  the  note  saed  on  wai  ezecnt- 
ed  for  moneT  borrowed  br  defendant  to  paj  a 
debt  otring  by  her  to  a  boUdinK  and  loan  aa- 
sociation,  which  embraced  naary,  does  not  enti- 
tie  defendant  to  plead  the  naury  in  the  orig- 
inal transaction,  though  plaintiff  was  the  pres- 
ident of  the  association,  and  may  ban  made 
the  loan  to  enable  the  assodatioa  to  collect  iti 
debt 

Appeal  from  circuit  court,  Bath  connty. 

"Not  to  be  officially  r^rted." 

Action  by  W.  T.  Budtler  againat  Anna  Rat- 
llfTe  and  Lee  Batliffe  on  &  promissory  note. 
Judgment  for  plaintiff,  and  defendant  Anna 
Ratliffe  appeals.  Affirmed. 

a.  Oudgeli  Son,  for  appellant  Kennedy 
&  Williamson,  for  appellee  Buckler. 

HOBSON.  J.  Appellant,  Anna  RatUffe,  and 
her  husband,  Lee  Ratliffe,  executed  to  appel- 
lee W.  T.  Buckler,  on  March  31.  1697,  their 
promissory  note  for  |5,000,  due  12  months 
thereafter;  also  a  mortgage  to  secure  the 
note  on  a  tract  of  land  containing  232  acres, 
owned  by  ber;  and  this  action  was  filed  on 
April  11,  1898,  by  appellee  against  tbem,  to 
recover  Judgment  on  the  note,  and  foreclose 
the  mortgajre.  Tbey  answered,  pleading 
urary.  The  record  discloses  the  following 
state  of  facts:  Defendants,  on  September  8, 
ISM,  negotiated  a  loan  with  the  Carlisle  Loan 
&  Building  Assodatfon,  and  executed  to  It 
their  note  for  $3,000,  secured  1^  Hen  on  the 
land  In  question.  The  association  at  the  time 
paid  ber  in  money  f2,77S.G0.  It  retained  for 
memberBhlp  fee  $30;  examiner's  fee.  $2.50; 
dnea,  Interest,  and  premium  for  four  months, 
$18Q»— maUns  in  all  $3,000,  for  which  the 
note  was  executed.  This  note  was  taken  up 
by  defendants  on  April  20,  1896.  and  a  new 
note  given  for  $3,f)30.  payable  to  M.  Dills,  and 
a  new  mortgage  was  given  to  secure  it.  Dills 
was  a  director  of  the  association,  and  bad  no 
Interest  in  the  transaction.  The  note  appears 
to  have  been  made  payable  to  bim  for  the 
association  only  to  bide  usiuy.  The  amount 
of  this  note  was  arrived  at  in  this  way:  In- 
terest and  premiums  from  April.  1895,  to 
April,  1896.  $300;  fines  from  April,  1896,  to 
March,  1896,  $36;  additional  cash  loaned  by 
the  association  at  the  time  ot  the  renewal, 
$400;  amount  of  old  note,  $3,000,— total,  $$.• 
836.  In  addition  to  this,  $230  was  added  for 
Interest  Included  In  the  new  note  op  to  its 
matnrity,  and  $126  was  deducted  for  pay- 
ments made  by  def«idant8,  leaving  a  balance 
ot  $3,930,  the  amount  for  wbidi  the  note 
was  given.  Defendants  failed  to  meet  this 
note  at  maturity,  and  suit  was  filed  in  the 
name  of  Dills  against  them  to  recover  the 
mon^  and  enforce  the  lien  on  the  land.  To 

*  Rsportad  by  Edward  W.  Htnes,  Saq.,  of  tba 
rnakfort  bar.  and  lomiwly  stau  nportar. 


this  ntt  defendants  filed  answer  plrading 
oanry  in  th»  tnmaactlon,  and  that  Dilla  had 
no  iBtereat  la  tbe  note  and  only  lu3A  It  for 
the  atsociatl<m.  Attet  thla  answor  was  filed, 
appdlee,  Buckler,  who  was  president  of  tbe 
association,  and  a  man  of  wealth,  having 
some  Idle  mwiey,  proposed  to  lend  defendants 
out  of  hjB  own  means  as  much  as  95/>00  If 
they  would  pay  him  latmat  at  8  per  cent 
annually  In  advance.  They  wanted  aome 
more  money,  and  agreed  to  thla  proposition. 
He  gave  them  a  check  for  $4,600,  and  took 
the  note  tot  $5,000  sued  on.  The  interest  on 
$S,000  at  8  par  cent,  for  one  year-$4D0-^wa8 
Included  in  tlie  note,  and  made  up  the  snm 
for  wlil<di  It  was  given.  Out  of  the  $4,600 
appellant  Anna  BatUffe,  paid  tbe  building 
association  $1,00&60  and  retained  ^1.40 
which  she  used.  The  amount  paid  the  asso- 
clatltm  was  the  principal  and  Interieat  of  the 
$3,880  note  referred  to.  After  ttaia  the  suit 
on  that  note  was  dismlased. 

It  la  Insisted  for  appellant  that  the  giving 
of  the  note  and  mortgage  to  appeUee,  Budk- 
ler,  and  the  payment  ot  the  money  1^  blm, 
was  only  a  derlee  to  cow  usaty;  that  It  was 
a  m«e  form,  and  the  debt  always  belonged 
to  tbe  building  assodatton,  of  wbldi  Bug- 
ler was  tbe  president  Hie  proof,  however, 
faOa  to  Buataln  thla  conclusion.  Tbe  testi- 
mony is  clear  that  Buckler  fnmlsbed  hia  own 
money,  and  took  the  mortgage  on  the  real  es- 
tate, becauae  be  wanted  to  lend  his  money  on 
good  real-estate  secoiity,  and  defendants 
wanted  to  get  out  of  ttie  bonding  and  loan 
association.  Tbe  proof  Is  dear  end  uncon- 
tradicted that  It  was  bis  dcSA  after  this 
change  was  made,  and  that  the  association 
had  nothing  to  do  with  it 

It  iB  also  Insisted  that  Buckler  knew  the 
money  was  borrowed  to  pay  the  nsnrions  debt 
to  the  association,  and  that  the  proof  Is  snffi- 
dent  to  show  that  he  lent  tbe  money  for  the 
purpose  ot  enaUIng  the  assodation,  of  wbldi 
he  was  the  president  to  ccrilect  Ite  debt. 
Thoi^b  all  this  be  true,  we  are  unable  to  see 
how  It  affects  the  legal  rij^te  of  tbe  parties. 
After  def»dante  negotiated  tbe  loan  from 
Buckler,  they  were  under  no  legal  oUigatlon 
to  pay  tbe  usury  to  tbe  assodation.  and  v^m 
tbey  vobmtarlly  paid  It  they  had  instantly  n 
cause  of  action  under  the  stetnte  to  recover 
the  usury  included  In  tbe  amount  so  paid. 
This  was  a  matter  between  tbem  and  tbe 
aasodatloD.  They  lost  nothing  In  the  deal 
with  Buckler.  They  were  only  respmsfble 
to  him  for  the  money  be  furnished  them,  with 
legal  Interest  and  they  had  a  complete  rem- 
edy against  tbe  assodatlcm  for  the  amount 
overpaid  It  If  they  failed  to  assnt  their 
rlf^te  against  Ibe  asaodatim,  and  have  so 
sustidned  a  loss,  tbey  cannot  now  tfannr  this 
loss  on  Buckler,  who  would  thva  be  made  to 
suffer,  and  be  without  remedy,  although  he 
acted  In  good  faith  13iroughoat  tbe  whole 
tranaactlon.  Judgment  affirmed. 
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BICE  T.  OOMMONWBAI/TH.! 

(Ooort  of  Appeals  of  Kentucky.  Marcb  21, 
1901.) 

nrroxicATiNo  liquors— iuplibd  repeal  or 

STA'TOTB  REOULATINO  SALE— REVIVAL 
or  REPEALED  STATUTE. 

1.  Act  Fbb.  9,  1871,  prohibltinr  tbe  sale  of 
Bqtior  In  MaKOffin  county  in  any  qnantlty,  and 
proTiding  for  the  same  penalties  prescribed 
By  existing  laws  against  keeping  tippbag  houses 
or  retailing  ardent  spirits,  but  reserring  the 
rights  of  distillers  under  existing  laws,  was 
repealed  by  implication  by  Act  April  22,  1881, 
prohibiting  the  sale  in  Magoffin  county  of  cer- 
tain liqaors  In  gaantities  less  than  10  gallons, 
and  of  all  other  liquors  in  qoantities  lees  tban 
24  nllona,  and  prescribing  specific  penalties 
for  Its  TiMation,  with  a  proTiso  in  favor  of 
physicians;  it  being  manifest  that  the  later 
act  was  Intended  to  contain  the  entire  law  gov- 
erning the  subject. 

2.  Under  Ky.  St.  S  464,  providing  that,  when 
a  law  which  may  have  repealed  another  Is  re- 
pealed. Che  prerions  law  shall  not  be  reviTed, 
tbe  rnpeal  of  Act  April  22. 1^  by  Act  March 
^UEItl^  did  not  operate  to  rerlTe  Act  Feb.  0, 

Appeal  from  clrcalt  court,  Magoffin  coonty. 

**Not  to  be  officially  reported." 

Sherman  Rice  was  convicted  of  the  offense 
of  Belling  whisky  la  Magoffin  county  in  vio- 
lation of  the  local  prohibitory  act,  approved 
Febmaiy  9,  1871.  and  he  ai^wala.  Reversed. 

F.  B.  Fogg,  A.  P.  Howard,  and  J.  H.  Sub- 
tett  ftor  appellant  A.  F.  Byrd.  D.  D.  SaMett, 
and  J.  W.  Howard,  for  the  Commonwealth. 

HOBSON,  3.  Appellant  was  convicted  of 
■elllng  whisky  In  Magoffin  county,  In  viola- 
tion of  tile  local  prohibitory  act  approved 
February  9>  1871.  Tbe  Initial  question  rais- 
ed In  the'  case  Is  -whether  the  law  Is  still 
In  force  or  has  been  repealed.  The  act  In 
fnn  Is  as  follows: 

**An  act  prohibiting  tbe  vending  of  ardent 
malt  or  vlnons  spirits  in  Magoffin  county. 
"Whereas,  at  tbe  last  November  Section, 
In  tbe  coun^  of  Magoffin,  the  legal  voters  of 
said  conn^  voted  by  a  large  majority  against 
tbe  vending  of  ardent  spirits  hi  said  county 
ct  Magoffin;  therefore, 

**Be  It  enacted  by  the  genferal  assembly  of 
the  commonwealth  of  Kentucky: 

That  ttom  and  after  the  fli-st  day  of 
April  next  (1871)  It  shall  be  unlawful  for  any 
person  In  the  county  of  Magoffin,  to  sell  or 
vend.  In  any  manner,  either  whisky,  brandy, 
mm,  gin,  wine,  ale,  lager  beer,  or  tbe  mix- 
ture thereof  of  either,  or  any  kind  of  ardent 
vinous  or  malt  liquors  In  the  coimty  of  Ma- 
goffin. 

"2.  TtMt  any  perstm  or  persons  violating 
the  provisions  of  the  first  section  of  tills  act 
shaU  be  llaUe  to  all  the  pains  and  penalties 
prescribed  by  existing  laws  against  keeping 
tippling  houses  or  retailing  ardent  spirits; 
and  It  shall  be  the  duty  of  the  circuit  Judge 
et  Magoffin  county  to  give  this  act  in  charge 
to  the  grand  Jtiry  of  said  county. 


*  Beiknted  by  Edward  W.  Hlnes.  Esq..  wi  the 
ftankfort  bar,  aaA  loraucly  state  rsponer. 


"3.  That  nothing  In  this  act  sbaU  affect 
the  rights  possessed  by  distillers  under  ex- 
isting laws. 

"4.  This  act  shall  take  efTect  from  and  aft- 
er the  1st  day  of  April  next" 

1  Acta  1871,  p.  137. 

Atter  this  act  had  been  In  force  about  12 
years,  the  legislature  passed  the  following 
act  (Acts  1883-84.  c.  9G8): 
"An  act  to  regulate  the  sale  of  Intoxicating, 

vinous  and  malt  liquors  In  Magoffin  county. 

"Be  It  enacted  by  the  general  assembly  of 
the  commonwealth  of  Kentucky: 

"Section  1.  That  from  and  after  the  pass- 
age of  this  act  It  Bball  be  unlawful  for  any 
person  to  sell,  vend,  give  or  loan,  either  dl- 
rectiy  or  indirectly,  any  whisky,  rum.  gin, 
wine,  ale,  lager  beer,  or  any  vinous,  spirituous, 
malt  or  Intoxicating  liquors  in  the  county  of 
Magoffin,  In  any  less  quantltlra  than  twenty- 
four  gallons,  except  apple  or  peach  brandy, 
whleb  Is  provided  for  in  tbe  next  section. 

"Sec.  2.  It  shall  be  unlawful  for  any  per- 
son to  sell,  vend,  give  or  loan  apple  or  peach 
brandy,  in  the  county  of  Magoffin,  in  any 
quantities  less  than  ten  gallons,  and  eucli 
sales  shall  only  be  made  by  the  manufacturer 
thereof. 

"Sec.  3.  That  any  person  violating  tiie  first 
or  second  section  of  this  act  shall,  for  each 
offense,  be  fined  not  less  than  fifty  dollars 
nor  more  than  one  hundred  dollars,  to  be  re- 
covered by  Indictment  in  the  circuit  court  or 
any  court  having  Jurisdiction  thereof:  pro- 
vided, that  nothing  in  this  act  shall  be  so 
construed  as  to  prohibit  regular  practicing 
physicians  from  using  or  administering  In- 
toxicating liquors  as  medicines  in  their  prac- 
tice. But  any  physician  giving  or  adminis- 
tering Intoxicating  liquors  when  be  does  not 
deem  the  same  absolutely  necessary  for  such 
person  to  take  or  use  the  same,  and  that 
there  is  no  other  medicine  that  would  answer 
and  accomplish  the  purtwse  equally  as  well 
aa  spirituous  liquors,  he  shall  be  fined  in  the 
sum  of  one  hundred  dollars  for  each  offense, 
to  be  recovered  by  Indictment  In  the  circuit 
court  or  before  any  court  having  Jurisdiction 
of  tbe  amount 

"Sec.  4.  That  the  Judge  of  the  Magoffin 
circuit  court  shall  give  this  act  In  charge  to 
tbe  grand  Jury  of  Magoffin  county  at  each 
term  of  said  court. 

"Sec.  5.  This  act  shall  take  effect  from  and 
after  the  first  day  of  June,  one  thousand  eight 
hundred  and  eighty-four." 

Approved  April  22,  1884. 

Two  years  later  tbe  following  act  was 
passed  (1  Acts  1886-86,  p.  S74): 
"An  act  to  repeal  chapter  908,  Session  Acta, 

1883-4. 

"Be  It  enacted  by  the  general  assembly  ct 
the  commonwealth  of  Kentucky: 

"Section  1.  That  chapter  968  of  Ses^on 
Acts,  1883-4,  entlUed  'An  act  to  regulate  the 
sale  of  Intoxicating,  vinous  and  malt  liquors 
In  Magoffin  county,'  be,  and  the  same  la  here- 
by, r^itealed. 
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'*Sec.  2.  Thli  act  to  take  effect  from  Its 
ptuaage." 

Approved  March  8,  188G. 

Section  464.  K7-  St.,  which  has  long  been 
In  force  tn  this  state  as  a  rule  of  statntorj 
coDBtnictlon,  provides:  "When  a  law  which 
mar  have  repealed  another  shall  be  repealed, 
the  prerlouB  law  shall  not  be  revired  nnlesa 
the  law  repealing  It  be  passed  during  the 
same  Beseton  of  the  general  assembly."  Un- 
der this  proTfsIon,  the  repeat  of  the  act  oC 
Xpril  22,  1884,  bj  the  act  of  March  8,  1886. 
did  not  revive  the  previous  act  of  February 
9,  1871,  If  that  act  had  been  repealed  by  the 
subsequent  act.  The  question  to  be  deter- 
mined is,  therefore,  was  the  act  of  February 
9,  ISn,  repealed  by  the  act  of  April  22,  1B84? 
It  will  be  observed  that  there  is  no  repealing 
dause  in  the  act  of  April  22,  1884,  but  it  Is 
entitled  **An  act  to  regulate  the  sale  of  In- 
toxicating, vinous  and  malt  liquors  in  Ma- 
goffin county."  It  does  not  purport  to  be  an 
amendment  to  the  existing  law.  It  purports 
to  regulate  the  sale  of  Intoxicants  tn  the 
county,  and  on  its  face  to  contain  the  entire 
law  governing  the  subject.  After  its  passage 
no  part  of  the  act  of  February  9,  1871,  was 
In  force.  The  law  on  the  subject  was  not, 
In  part,  contained  In  both  acts,  but  was  all 
to  be  found  in  the  last  act.  The  first  act  pro- 
hibited any  sales.  It  provided  for  the  same 
penatUes  prescribed  by  existing  laws  against 
keeping  tippling  houses  or  recalling  ardent 
spirits;  and  it  did  not  affect  the  rights  of 
distillers  under  existing  laws,  hut  left  these 
as  before.  The  act  of  April  22,  1884,  allow- 
ed brandy  to  be  sold  In  quantities  not  less 
Khan  10  gallons  by  the  manufactnrer,  and 
other  Intoxicants  In  quantities  not  less  than 
24  gallons.  It  provided  a  penalty  of  not  less 
than  160  nor  more  than  ^100,  to  be  recovered 
by  Indictment,  and  contained  a  provision  in 
regard  to  physicians.  Taken  as  a  whole.  It 
was  dearly  intended  to  embrace  the  entire 
law  on  the  subject,  and  to  supersede  alto- 
gether the  old  law.  The  old  law  was,  there- 
fore, repealed  by  It,  and,  as  its  repeal  did  not 
revive  the  former  law,  there  was,  after  Its 
repeal,  no  law  In  force  except  the  general 
laws  of  the  state.  End.  Interp.  St.  §  241; 
Suth.  St.  Oonst.  f  143.  Judjjment  reversed, 
and  cause  remandeil  for  further  proceedings 
not  inconsistent  with  this  opinion. 


FIDBLITI  TRUST  &  SAFETT-VAUUT  00. 
V.  VORIS'  EX'RS.i 

(Oonrt  at  Appeals  of  Kentucky.  March  16. 
1901.) 

STRUT  ASSBSSMBNTS-LIABIUTT  OF  PROP- 
ERTY NOT  BORDERING  ON  IH- 
PROVBD  STREET. 

Under  Ky.  St.  H  2833.  2834,  part  of  char- 
ter of  cities  M  the  Brst  class,  providing  that. 
In  nifsnluf  property  tor  the  cost  o£  the  origf- 


■  Reported  by  Edward  W.  Hlaes,  Eeq.,  at  tlu 
Frankfort  bar,  and  formerlr  state  reporter. 


nal  construction  of  a  street  each  subdivlsioia 
of  the  territory  bounded  on  all  sides  by  prin- 
cipal streets  is  to  be  deemed  a  sqaare,  and  that 
the  cost  is  to  be  apportioned  in  each  fourth  of  & 
•quare  equally,  bat  that,  when  the  tenritai7 
not  defined  into  sqaares  by  principal  streets, 
the  depth  "on  both  sides  frontlog  said  improve- 
ment,'^ to  be  assessed  for  the  coat  of  making  it, 
shall  be  defuied  hy  the  ordinance,  tbe  coun*^* 
In  determlninf  the  d^th  to  be  asgessed,  has  no 
power  to  crods  another  priacipaj  street,  and  lay 
the  burden  on  property  fronting  on  that  street, 
deriving  no  beufit  from  the  improvemsnL 

Appeftl  from  circuit  court.  Jeffetaon  coun- 
ty, common  pleas  dlvlsloii. 

'To  be  offldan^  reported." 

Action  by  the  executors  of  8.  B.  Yorit 
against  tbe  Fiddltr  Trust  &  Safety-Vault 
Oompany  to  enforce  a  Hen  for  the  cost  ttt  a 
street  Improvonent  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed. 

Hardin  H.  Hen.  Gibson  &.  Marshall,  and 
Fii-tle  &  Trabne,  for  appellant  H.  M.  Imim, 
for  appellees. 

HOBSON.  J.  On  February  14,  1694.  the 
general  council  of  tlie  dty  of  Louisville  pass- 
ed an  ordinance  fixing  the  grade  of  Third 
street  from  tiie  south  Une  of  Brandefs  street 
to  the  north  line  of  K  street  extended,  and 
ordering  tbe  Improvement  of  the  carriage 
way  42  feet  In  width  from  a  line  106  feet 
sooth  of  Brandefs  avenue  to  the  north  line 
of  K  street  The  territory  contiguous  to  the 
Improvement  was  not  defined  into  squaxea 
by  principal  streets,  and  the  council,  by 
ordinance,  provided  that  the  cost  of  the  im- 
provement should  be  laid  upon  the  property 
lying  on  either  aide  of  the  street  to.be  improv- 
ed, and  within  200  feet  of  it  The  Improve- 
ment was  made  under  the  ordinance,  and 
this  suit  was  filed  by  the  contractor  to  en 
force  his  llm  upon  the  property  for  his  work. 
Third  street  runs  substantially  north  and 
south.  About  106  feet  south  of  Brandels 
avenue  it  forks.  The  west  fork  is  known 
as  "Old  Third  Street,"  or  "Park  Place,"  and 
has  been  a  traveled  way  maintained  by  the 
city  for  many  years.  The  east  fork,  known 
in  the  record  as  "New  Third  Street"  is  tbe 
street  ordered  to  be  constructed.  Appel- 
lant's property,  on  which  the  burden  of  thia 
Improvement  was  placed  by  the  ordhiance, 
lies  west  of  Old  Third  street  or  Park  Place; 
and  between  It  and  tbe  Improvement  Is  the 
street  in  front  of  it  and  also  a  lot  of  ground 
belonging  to  the  Louisville  Industrial  School 
of  Reform.  It  Is  Insisted  for  appellants 
that  the  cost  of  the  Improvement  cannot  be 
assessed  against  their  property,  as  they  do 
not  front  upon  It,  and  that  as  the  coat  of 
maintaining  the  street  In  front  of  them,  as 
well  as  pai*!  of  the  cost  of  maintaining 
Foi^rth  street  and  Brandels  avenue,  falls 
upon  them,  if  they  can  also  be  assessed  for  the 
Improvement  of  New  Third  street  they  may 
be  assossed  for  three  streets  running  sub- 
stanUally  north  and  south.  Tbe  sttuatioo  la 
shown  In  the  foltowlng  map: 
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Sections  2838.  2894.  Sy.  Bt.  are  u  fol- 
io its: 

**Wben  the  ImproTement  Is  the  (MrtG^nal 
ctuiBtmctloa  of  any  street,  road,  lane,  alley 
or  arenne,  sucb  Improvement  shall  be  made 
at  the  ezcInslTe  cost  of  the  owners  of  lota 
In  each  fourth  of  a  square  to  be  equally 
apportloDed  by  the  board  of  public  works 
according  to  the  number  of  feet  owned  by 
th«n  respectively,  and  In  such  improvements 
the  cost  of  the  curbing  shall  constitute  a 
part  of  the  cost  of  the  construction  of  the 
street  or  avenue,  and  not  of  the  sidewalk. 
Bach  Bub-dlvlslon  of  the  territory  bounded 
on  all  sides  by  principal  streets  shall  be 
deemed  a  square.  When  the  territory  con- 
tiguous to  any  public  way  is  not  defined 
Into  squares  by  principal  streets,  the  ordi- 
nance providing  for  the  improvement  of 
«nch  public  ways  shall  state  the  d^th  on 
both  Bides  fronting  said  Improvement  to  be 
assessed  for  the  cost  of  making  the  same 
according  to  the  number  of  square  feet  own- 
ed by  the  parties  respectively  within  the 
depth  as  set  out  In  the  ordinance.    «   *  * 

"A  Hen  shall  exist  for  the  cost  of  original 
improvement  of  public  ways  •  •  •  for 
the  apportionment  and  Interest  thereon  at 
the  rate  of  six  per  cent,  per  annum  ogalnst 
the  reepectlve  lots.  Payments  may  be  en- 
forced upon  the  property  bound  therefor 
by  proceedings  In  court;  and  no  error  In  the 
proceedings  of  the  general  council  shall  ex- 
eaipt  from  payment  after  the  work  has  been 
d^ne  as  required  by  either  the  ordinance  or 


contract;  but  the  general  council.  (V  the 
courts  in  which  salts  may  be  pending,  shall 
make  all  corrections,  rules  or  orders  to  do 
Justice  to  all  parties  concerned;  and  In  no 
event  If  such  Improvement  be  made  as 
provided  for,  either  by  ordinance  or  con- 
tract, shall  the  city  be  liaUe  for  such  Im- 
provement without  the  right  to  enforce  It 
against  the  property  receiving  the  benefit 
thereof." 

It  will  be  observed  that  each  subdivision 
of  the  territory  bounded  on  all  sides  by  prtn- 
clpal  streets  is  to  be  deemed  a  square,  and 
that  the  cost  of  the  traiHOTement  of  a  street 
by  original  ccmstruction  la  to  be  apportioned 
tn  each  fourth  of  a  square  equally.  When 
the  territory  Is  divided  into  squares,  each 
fourth  of  a  square  is  the  basts  of  the  appor- 
tionment When  the  territory  Is  not  defined 
Into  squares  by  principal  streets,  the  depth 
<m  both  sides  fronting  the  Improvement  to 
be  assessed  for  the  cost  of  making  It  Is  to 
be  defined  by  the  ordinance.  The  statute 
does  not  authorize  any  property  tx>  be  as- 
sessed under  this  power,  except  that  "on 
both  sides  fronting  said  Improvement"  The 
reason  of  this  Is  that  the  apportionment  &>r 
the  improvement  is  to  be  made,  as  expressed 
in  the  last  clause  of  section  2834,  "against 
the  property  recelTlng  the  benefit  thereof." 
That  part  of  the  statute  which  makes  each 
fourth  of  a  square  the  unit  wbere  the 
land  Is  divided  Into  squares,  is  clearly  In- 
consistent with  the  Idea  that  In  determining 
the  depth  on  both  sides  which  may  be  as- 
sessed for  an  Improvement,  the  council  may 
cross  another  principal  street,  and  lay  the 
burden  on  property  fronting  on  that  street 
and  deriving  no  benefit  from  the  Improve- 
ment If  the  council  may  cross  one  Street 
It  may  cross  two  or  more,  and  the  property 
of  the  individual  might  thus  be  taken  for 
public  purposes  without  just  compensation 
as  provided  In  the  constitution.  We  cannot 
presume  the  legislature  lnt«ided  any  such 
result  and,  the  words  of  the  statute  not 
requiring  such  a  construction.  It  cannot  be 
adopted  upon  doubtful  Intendment  This 
court  has  often  held  that  the  basis  of  all 
assessments  of  this  character  Is  presumptive 
benefit  received,  and  that  an  assessment 
which  amounts  to  spoliation  will  not  be 
enforced.  Sutton's  Helta  v.  City  of  Louis- 
ville, 6  Dana.  28;  Courtney  t.  Same,  12 
Bush.  410. 

Preston  v.  RoberU,  75  Ky.  570,  Stengel 
V.  Preston,  89  Ky.  G23,  18  S.  W.  830,  and 
Boone  v.  Kevin  (Ky.)  23  S.  W.  612.  are  re- 
lied on  to  sustain  the  Judgment  The  rea- 
soulng  of  the  first  case  supports  the  conclu- 
sion we  have  reached  la  this  cose.  We  fail 
to  see  In  either  of  the  other  cases  anything 
In  confiict  with  It  The  facts  of  those  cases, 
under  the  statute  there  before  the  colirt, 
disttnguisb  them  from  this  cose. 

The  city  of  Louisville  Is  not  a  party  to  this 
appeal;  neither  Is  the  Industrial  School  of 
Reform;  and  what  their  liability  may  be 
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to  tlitf  contractor,  under  the  facts  presented, 
we  cannot  therefore  now  determine.  Judg- 
ment reveised,  and  cause  remanded  tor  a 
Judgment  pursuant  to  this  (pinion. 


CITY  OF  LOUISVILLB  t.  GOSNBLL  at  ai.i 

(Court  of  Appeals  of  Kentaclcy.   March  20, 
1901.) 

MUNICIPAL  CORPORATIONS  —  APPROPRIATION 
FOR  STREET  RBPAIRS-PART  OP  CONTRACT 
PRICE  OF IHPROVBMSNT  TO  COVER  FUTURB 
REPAIRS  —  CONTRACT  CREATING  DEBT  IN 
EXCESS  OF  INCOME. 

1.  Under  K7.  St  |  2820.  providing  that  the 
executive  boards  of  cities  of  the  first  class  and 
their  officers  shall  not  have  pown  to  bind  the 
city  to  any  extent  beyond  the  amount  of  money 
at  the  time  "already  appropriated"  by  ordi- 
nance for  the  purpose  of  the  department  under 
the  control  of  said  board,  where  a  part  of 
the  contract  price  of  the  original  construction 
of  a  street  was  intended  to  cover  future  repairs 
the  contractor  was  entitled  to  recover  of  the 
dty  that  part  of  the  price  to  be  paid  out  of  the 
ajroropriation  for  street  repairs,  no  more  spe- 
cific appropriation  being  necessary. 

2.  To  invalidate  a  contract  by  a  city  on  the 
gronnd  that  it  creates  an  indebtedness  In  ex- 
cess of  the  income  and  revenue  provided  for 
the  year.  In  violation  of  Const.  $  157,  the  facts 
showing  that  such  la  the  effect  of  the  contract 
most  be  alleged. 

"Not  to  be  officially  reported." 
Petition  for  modification  of  opinion.  Grant- 
ed. 

For  former  report,  see  60  S.  W.  411. 

DU  RELLE.  J.  On  a  former  ^peal  of  this 
case,  under  the  style  of  Febler  t.  tiosnell.  90 
Ky.  394.  3&  S.  W.  1126,  the  city  of  Louisville 
was  not  a  party.  After  the  return  of  the 
case  the  city  was  made  a  party,  and  Judg- 
ment Bought  against  It  for  10  per  cent  of  the 
amount  of  the  appwtlonmoit  warrants  sued 
on,  aa  not  b^g  for  original  construction  of 
streets,  bat  for  repairs.  Upon  a  second  ap- 
peal of  the  case,  nnder  the  style  of  Oosnell 
T.  City  of  LoulBTllle.  46  S.  W.  722,  It  was  held 
that  a  cause  of  action  was  atated  ag^nst  the 
dty  upon  that  claim.  After  the  second  ap- 
peal, the  dt7  filed  Its  answer,  to  which  a 
demurrer  was  sustained,  and  the  correctness 
of  that  declalim  la  now  before  us. 

In  the  opinion  vpoa  the  second  appeal  we 
held  "that  tbe  city  has  authority  to  contract 
with  r^rd  to  street  repairs,  and,  having  so 
contracted,  we  cannot  assume  that  it  has 
done  so  to  such  an  extent  as  to  Increase  the 
tax  rate  bey<Hid  the  limit  provided  In  section 
157  of  the  constitution,  or  beyond  the  ap- 
propriation and  levy  provided  for  and  men- 
ti(med  in  the  sections  ot  the  act  for  the  gov- 
ernment of  dtiea  of  the  first  clasa  above  re- 
ferred to.  On  the  ctnitrary.  we  must  assume 
that  In  acting  upon  a  subject  with  respect  to 

*  Rsported  by  Edward  W.  Hlaes,  Esq..  at  fbm 
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which  It  had  jurisdiction  to  act,  It  acted  with- 
in the  constitutional  limitation,  and  within 
its  revenue  as  fixed  and  limited  by  the  stat- 
ute quoted.  We  see  no  reason  why  the  city. 
If  not  exceeding  the  amount  of  Its  revenue 
which  It  Is  authorized  to  expend,  may  not 
expend  Its  money  for  objects  the  benefit  of 
which  it  will  receive  In  subsequent  years." 

Upon  the  return  of  the  case  attsr  the  sec- 
ond appeal,  counsel  for  the  city.  In  a  series  of 
veiy  skillfully  drawn  paragraphs,  has  at- 
tempted to  plead  around  the  opinion  of  the 
court  The  first  paragraph  relies  upon  sec- 
tion 2820,  Ky.  &t,  providing  that  the  execu- 
tive boards  and  their  offlcers  shall  not  have 
power  to  bind  the  city  "to  any  extent  beyond 
the  amount  of  money  at  the  time  already  ap- 
propriated by  ordinance  for  the  purpose  of 
the  department  under  the  control  of  said 
board."  and  It  is  claimed  that,  as  no  specific 
amount  had  been  appropriated  by  ordinance 
for  tbe  ^)eclflc  purpose  of  paying  10  per  cent 
of  the  contract  price  of  the  street  tmprove- 
mente  under  consideration  for  five  years'  re- 
pairs of  the  Improvement  after  Its  comple- 
tion, this  claim  could  not  be  paid  at  all,  al- 
though the  same  answer  shows  that  over  $95,- 
000  had  been  appn^ated  for  the  payment 
of  street  repairs  for  that  year.  As  we  have 
held  these  repairs  are  to  be  treated  as  ordi- 
nary street  repairs,  the  averments  of  the  par- 
agraph do  not  constitute  a  defense,  under 
section  2820. 

So,  In  the  third  paragraph,  appellant  seems 
to  be  proceeding  upon  the  theory  that  the 
subdivision  of  the  levy  was  an  appropriation 
for  street  repairs,  and,  therefore,  having  been 
appropriated  for  that  purpose  by  tbe  levy  or- 
dinance, there  was  no  unexpended  or  unap- 
propriated balance  thereof  wht(^  could,  with- 
out violation  of  section  2982,  be  expended  IQ 
payment  for  the  street  repairs  here  in  ques- 
tion. The  fourth  paragraph  Is  practically  a 
plea  that  the  court  waa  In  error  In  what  It 
said  upon  the  subject  of  tbese  repairs  In  the 
former  opinion.  To  be  available,  this  matter 
should  have  been  presented  by  petition  for 
rehearing. 

The  second  paragraph,  which  undertakea 
to  rely  upon  section  157  of  the  constitution. 
Is,  if  we  understand  It  correctly,  a  steteraent 
that  the  amount  of  the  contract  price  under 
consideration,  which  has  been  held  to  be  for 
repairs,  via.  $577.07,  makes  the  amount  of  in- 
debtedness of  the  city  for  repairs  of  streets 
for  that  year  exceed  the  totel  revenue  and  in- 
come of  the  city  for  that  year  by  the  amotmt 
of  ^77.07.  We  hardly  think  counsel  Intend- 
ed to  make  sudi  a  statement  But  we  are 
not  of  opinion  that  facts  to  show  that  this 
contract  was  In  violation  of  section  157  of  tbe 
constitutitm  have  been  suffidentiy  pleaded  In 
this  paragn^h.  The  Judgment  Is  tfaerefwe 
affirmed. 
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TEXAS  LOAN  AGENCY  et  al.  T.  MILLBR 
at  al. 

iSapreme  Court  of  Tezaa.   April  1,  1901.) 

DBK>S— POWER  or  ATTORNET— INTBRFRBTA- 
TION— AMBIOUITT— I NTBNTI 0  N. 

Plaintiff's  ancestor  execated  a  power  ot  at- 
tomey  to  her  son  "to  buy  and  sell  land,  and  to 
traosact  all  business  necessary  In  transaction 
of  my  affairs."  The  ancestor  was  an  illiterate 
widow,  owning  land  and  chattels  scattered  over 
a  laiice  twritiffT.  niere  was  no  eridence  that 
the  anceator  and  son  ever  entered  into  a  gen- 
eral business  of  buying  and  selling  lands  and 
chattels.  Held,  that  the  son  tiad  authority  to 
sell  lands  already  owned  by  the  ancestor. 

Error  to  court  of  cItU  appeals  of  Vltth  lu- 
pseme  Judicial  district 

Actioo  Mary  Uiller  and  others  against 
the  Texas  Loan  Agency  and  others.  There 
was  Judgment  in  the  court  of  cItU  appeals 
reversing  a  Judgment  In  defendants*  faror, 
and  they  bring  error.  Reversed. 

McKte  &  Antry  and  Frost,  Neblett  A 
Blanding,  for  plaintiffs  In  error.  Ballew  A 
Ballew,  for  defendants  tn  errcMr. 

WILLIAMS,  J.  The  defendants  In  error, 
who  were  plalntiffB  in  the  district  court, 
claimed  the  land  In  controversy  as  heirs  of 
Jane  Beauchamp;  and  plaintiCCs  In  error,  de- 
fendants below,  claimed  it  through  mesne 
conveyances  under  a  deed  executed  by  Wil- 
ilasi  T.  Charles  as  attorney  tn  fact  for  Jane 
Beauchamp.  The  decisive  question  in  the 
case  Is  whether  or  not  the  power  under 
which  Charles  acted  authorised  the  convey- 
once  made  by  him.  The  power  of  attorney 
was  executed  January  3,  1S47,  and  the  con- 
veyance under  It  was  made  by  the  attorney 
In  fact  December  1,  1850.  The  only  facts 
shown  by  the  evidence  as  existing  when  the 
power  was  executed  were  that  Jane  Beau- 
champ was  a  widow,  who  could  neither  read 
nor  write,  living  In  Fayette  county  near  her 
oldest  son,  WlUiam  T.  Charles,  the  donee  of 
the  power,  and  that  she  owned  horses,  cat- 
tle, and  lands,— the  latter  situated  In  differ^ 
ent  counties,  among  which  was  that  In  con- 
troversy. Inherited  by  her  from  a  deceased 
son.  Tbe  power  of  attMney  thus  stated  the 
authority  given:  "For  me  and  In  my  name 
to  buy  and  sell  lands,  goods,  and  chattels, 
to  receipt  for  me  and  in  my  name,  and  to 
transact  all  business  necessary  in  the  trans- 
action of  my  affairs.  And  I,  Jane  Beau* 
champ,  do  hereby  empower  the  said  Charles, 
as  my  attorney  In  fact,  to  sign  my  name  as 
my  attorney,  and  I  do  further  bind  and  c<hi- 
firm  all  the  acts  of  said  Charles  as  may  be 
necessary  and  legal  as  my  attorney  in  fact, 
herein  adcnowledging  every  act  or  acts  of 
said  Charles  as  my  attorney  tn  fact  as  bind- 
ing on  me  as  if  the  same  were  done  by  me 
personally,  hereby  binding  my  heirs,  execu- 
tors, administrators,  or  assigns  to  regard  the 
act  or  acts  of  said  Charles,  as  my  attorney  In 
fact,  as  binding  as  if  executed  by  me.  Jan« 
Beaudiainp,  in  my  pn^r  person."  The 


land  in  omtroversy  was  sold  and  conveyed 
by  the  attorney  In  fact  to  James  W.  Scott 
for  a  money  consideration,  and  his  deed  was 
recorded  in  1S61;  and  the  mesne  conveyances 
down  to  defendants  were  made  at  various  - 
times  from  1854  until  1874,  and  recorded  in 
due  time.  There  have  been  actual  possession 
of  and  imiKrovements  and  payment  of  taxes 
upon  the  land  under  this  title  since  1868. 
Jane  Beancbamp  lived  untU  1866  or  1867, 
and  William  T.  Charles  untU  1868,  and  the 
latter  acted  as  the  general  agent  of  his  moth- 
er; and,  besides  the  sale  of  the  land  In  ques- 
tion, the  record  states  that  "he  appropriated 
all  of  the  Jane  Beauchamp  estates  In  his  life- 
time." There  is  no  evidence  tliat  Jane  Beau- 
champ ever  asserted  claim  to  the  land  after 
the  sale  of  it,  and  none  that  she  received  the 
purchase  money,  unless  the  fact  may  be  in- 
ferred from  the  circumstances  stated.  The 
district  court  held  that  the  power  of  attorney 
was  sufficient  to  authorize  the  sale  and  cmi- 
veyanoe  of  the  land,  and  gave  Judgment  for 
defendants;  but  tbe  court  of  civil  appeals  re- 
versed this  judgment,  and  adjudged  to  one  of 
tbe  plaintiffs,  who  was  not  barred,  the  Inter- 
est Inherited  by  her  from  her  ancestors.  We 
think  this  was  error.  The  power  of  attor- 
ney expressly  empowered  the  agent  to  sell 
some  land,— meaning,  of  course,  land  bdong- 
ing  to  the  constituent;  and,  when  we  ascer- 
tain the  land  the  sale  of  which  was  authoriz- 
ed, the  question  at  Issue  is  solved.  As  the 
power  is  expressed,  "to  buy  and  sdl  lands," 
It  is  urged  that  a  strict  construction  would 
make  it  mean  simply  to  buy  lands  and  sell 
them.  The  pow^*  with  reference  to  goods 
and  chattels  la  precisely  the  same  as  that 
with  reference  to  lands,  and,  under  the  con- 
struction suggested,  the  agent  would  have 
no  power  of  sale  of  either,  except  such  as 
he  had  first  bought.  This  would  necessarily 
give  to  the  power  tbe  effect  of  creating  an 
agency  simply  for  the  purpose  of  buying  and 
selling  iHX>perty,  and  of  clothing  the  agent 
with  unlimited  power  of  that  kind.  If  there 
were  anything  In  the  Instrument  or  In  tbe 
circumstances  existing  at  the  time  of  its 
execution  to  show  that  the  parties  contem- 
plated entering  upon  such  a  business,  the 
construction  contended  for  might  be  admis- 
slblev  not  because  it  would  make  the  au- 
thority narrower,  but  because  It  would  ef- 
fectuate the  intent  of  the  maker  of  the  In- 
strument This  theory  of  Inter^etatloa 
would  give  a  character  to  tbe  power  which 
would  defeat  tbe  sale  In  qaesti<m.  but  we 
cannot  see  that  the  authority  thus  establish- 
ed would  be  of  a  kind  inferior  to  the  other. 
But  the  facta  appearing  lead  to  the  other 
construction.  No  money  Is  shown  to  haTe 
been  furnished  to  tbe  agent  or  to  hare  been 
on  hand,  and  the  affirmative  statement  <tf  tike 
property  owned  by  Mrs.  Beauchamp  carries 
with  It  the  imidicatlon  that  there  was  none. 
The  things  with  which  the  agent  was  to 
deal  were  lands,  goods,  and  chattels.  No 
power  beUig  given  to  buy  on  credit  sud  no 
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mumajr  belnff  furnished  with  which  to  pay  for 
them,  the  condoslon  wems  Inevltahle  that 
th*  power  was  glren  with  refennce  to  thoM 
on  hand,  and  was  to  be  executed  upon  them. 
While  It  Is  often  laid  down  that  such  powera 
are  to  be  strictly  eoBstmed,  and  not  extend- 
ed beycod  their  plain  meaning  or  neceuaiy 
Implication,  It  la  also  tme  that  the  real  In- 
tention of  the  parties  la  to  be  ascertained; 
and  when  that  la  discovered  from  the  terms 
erf  the  writing,  and  the  circumstances  prop- 
erly admlsslUe  In  erldence,  there  li  no  rule 
of  construction  that  wlU  defeat  It  The  most 
that  can  be  said  In  favor  of  the  position  of 
the  defendant  in  error  Is  that  the  language 
used  la  consistent  with  It;  but  It  Is  consistent, 
also,  with  the  ctmstructlon  that  it  meant  to 
anthMlze  the  ag^t  to  sell  any  property  owned 
by  the  constituent,  and  to  buy  other  proper- 
ty, and  the  tme  meaning  la  to  be  found  by 
ascertaining  from  the  drctunstances  sur- 
ronnding  the  parties  what  pn^rty  they  had 
IB  mind.  The  facta  stated,  with  what  la  geiH 
erally  known  of  the  condition  of  the  country 
at  that  time,  enable  vb  to  do  tbis.  The  con- 
stttMiit  was  an  illiterate  widow,  and  owned 
an  estate  cooalsttng  of  lands  and  duttebi 
scattered  over  a  lai^  terrltoiy,  with  scant 
meana  of  tniTel  and  communication.  If  bar 
situation  was  lUce  that  generally  existing 
anKHkg  the  pe(H>le  ot  Texai  at  that  period, 
she  was  without  any  considerable  amount  of 
money  or  means  of  subsistence,  except  fuch 
as  might  be  derived  from  the  prudent  man- 
agement and  disposition  of  her  property, 
and  for  this  her  limited  capacity  and  the 
natnial  dlfflcoltles  smroundlng  unfitted  ber. 
It  waa  bat  natural  that  she  should  onploy 
the  serrlcea  of  ber  son,  and  enqwwer  him, 
in  tbe  language  ot  the  Inatrument  **to 
transact  all  business  necessary  In  the  trauh 
actloB  ot  my  affairs,"  and  In  so  d(Mng  to  sell 
eltbw  tbe  lands  at  chattela,  of  the  manage 
moit  of  which  be  was  to  relieve  her.  This 
Tlew  of  the  prntiose  of  the  power  Is  tfaor- 
ou^ly  consistent  with  the  situation  and  ap- 
paiut  needs  of  tiie  maker  of  It  and  her  sub- 
seqtwat  conduct  while  tbe  eonstmcthm  that 
It  was  Intended  only  to  autiimlse  a  bnstaMss 
of  buying  and  selling  Is  o«t  of  bannony  wttli 
both,  ^tiere  Is  nothing  to  show  that  tither 
party  ever  contemplated  or  engaged  In  soch 
a  boslBeBB,  while,  on  tbe  other  hand,  tbetr 
trae  purpose,  as  we  have  Indicated  It  1b  re- 
vealed by  tbelr  surnnmdbigs  at  tbe  time  of 
tbe  making  of  the  Instmment  and  their  con- 
duct afterwards.  If  It  be  assumed  that  Mn. 
Beaocbamp  never  learned  of  the  sale  of  tbe 
land  In  contioverer,  she  must  necessarl^ 
bave  known  of  the  fact  that  ber  agent  was 
dl^sbig  of  tbe  penonal  property,  as  to 
wblcb  Us  power  was  ocacfly  the  same.  In 
tbe  abaenea  ot  anythbig  to  tbe  ccntrary.  It 
la  fiUr  to  afliome  that  tbe  approprlatlai  of  It 
by  Um,  BpiAen  of,  waa  dome  imder  the  pow- 
er of  attorney. 

We  have  made  a  careful  examination  of 
all  of  the  autborttles  r^ed  <m  to  support  tbe 


Judgment  and  find  that  all  of  them  are  dis- 
tinguishable from  this  by  the  circumstance* 
referred  to.  In  all  of  them  the  Intention  of 
tbe  parties  expressed  In  tbe  Instrument  ei- 
ther BO  plainly  as  to  admit  of  no  explanation, 
or  as  inferred  from  tbe  language  where  no 
extraneoaa  facts  amteared  to  aid  tt,  <a  gath- 
ered from  the  language  with  tbe  aid  of  snr 
rounding  circumstances,  waa  made  to  pre- 
vail. In  those  In  which  the  writing  under 
consideration  was  susc^tlble  of  two  con- 
structlons,  and  In  which  that  which  narrow- 
ed the  power  was  adopted,  Che  surrounding 
circumstances  did  not  show  that  the  pwpoae 
of  the  constituent  was  to  give  the  broader 
power.  Here  tbe  facts  show  the  purpose  of 
tbe  parties  to  have  been  to  g^ve  a  power  dif- 
ferent from,  but  not  broader  than,  that  for 
which  defendants  In  error  contend.  In  cases 
where  ambiguity  exists,  courts  must  neces- 
sarily loolc  to  tbe  extrinsic  drcnmstances  to 
remove  it  and  to  find  the  real  intention  con- 
sistently with  the  language  used;  and  to 
this  all  rales  of  conatmctkia  are  snbordlnate. 
Tbe  Judgment  of  the  conart  of  dvll  appeids 
Is  reversed,  and  that  of  the  district  court  Is 
afllrmed. 


BLACK  v.  STATE. 
(Court  of  CrUniaal  Appeals  of  Texas.  March 
20,  1901.) 

FORGERY— INDICTMENT-EXPLANATORY  * 
AVERMBNTS. 
An  Indictment  for  fori^ng  a  receipt  Is  de- 
fective which  contains  no  explanatory  aver- 
ments Bbowing  how  tbe  receipt  affected  or  dU- 
charged  some  obligation  outside  of  the  receipt 
itself. 

Appeal  from  district  court,  McLennan 
county;    Samuel  R.  Scott  Judge. 

Lon  Black  was  convicted  of  forgery,  and 
he  appeals.  Reversed. 

W.  H.  Lesalng,  for  app^ant  D.  B.  Sim- 
mons, Acdng  Asst  Atty.  Gen^  tor  tha  State. 

HEKDERSON,  J.  Appellant  was  convict- 
ed of  forgery,  and  bis  punishment  assessed 
St  two  yean*  confinement  In  tbe  peniten- 
tiary. 

Tbe  only  question  necessary  to  be  consld- 
ered  Is  tbe  validity  of  the  indictment  Tbe 
Indictment  was  for  forgery,  by  altering  the 
following  receipt:  "Received  from  Lon 
Black  twenty-five  dollars,  payment  on  S.  P. 
Tlner  note,  Oct  2lBt  /98.  [Signed]  Winston 
&  Hlgginson."  The  alleged  alteration  con- 
sisted In  changing  "twenty-five"  to  "fifty." 
so  as  to  make  the  receipt  tot  "fifty  doUara." 
There  are  no  explanatory  arenneots  show- 
ing bow  Bald  receipt  would  alEect  <»r  dis- 
cbarge any  obligation.  We  are  not  inform- 
ed bow  lAm  Bbick  waa  connected  with  tbe 
S.  P.  Tlner  note.  Of  course,  If  Lon  Black 
owed  one  S.  P.  Tlner,  on  a  note,  more  than 
twenty-five  dollars,  and  Winston  A  Hlgg^ 
SMI  owned  tbe  Tlner  note,  or  were  Tlnec's 
agento  for  the  collection  of  tbe  said  not^ 
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and  Stack  p&ld  tbem  $26  ob  iald  note,  and 
received  their  rec^pt  tor  tbe  same,  and  aft- 
erwards raised  the  $25  to  $50,  In  order  to 
use  the  same  as  an  offset  against  said  note, 
said  lactrument  would  be  the  auhject  of  for- 
gery; and  the  proof  In  this  record  shows 
that  such  were  the  conditI<mB  la  regard  to 
said  receipt  and  note,  and  Loo  Black's  coo* 
nectloB  tberewith.  Bnt  It  occurs  to  us  that, 
bef(Hv  aU  of  tUs  erldence  could  have  been, 
gone  Into,  the  indictment  thonld  have  con- 
tained allegatiOQS  or  explanatory  averments 
showing  how  sold  receipt  or  written  instm- 
ment  affected  or  discharged  some  obligation 
outside  <tf  the  receipt  itstif;  and  nch  we 
undervtand  to  be  ttae  condition  of  tbe  au* 
tbodtieB  on  the  sobject  Oagle  t.  State, 
Ter.  O.  R.  100,  44  S.  W.  1067;  Womble  v. 
State,  B9  Tex.  Cr.  K.  24,  44  a  W.  827;  Ctaw- 
ford  V.  SUte  (Tex.  Or.  App.)  SO  S.  W.  S78; 
Coltar  T.  State  (Tex.  Cr.  App.)  49  a  W.  STSl 
We  are  not  adviMd  that  this  particular  que*- 
tkm,  InrelTlng  the  Talldtty^  ef  an  indictment 
charging  tbe  forga7  of  a  rec^pt,  has  ever 
been  before  this  cooit.  We  are  referred  to 
oo»  caae  for  fcffglng  a  receipt  In  which  the 
conrlcdott  was  sustained.  Fonvllle  v.  State, 
17  Tex.  App.  868.  Bnt  the  indictment  was 
not  questioned  In  that  case.  The  rule,  as 
we  understand  It,  Is  that  wlwre  tbe  Instru- 
ment docs  not  clearly  Import  a  pecuniary 
obligation,  bnt  requires  extrinsic  proof  In 
order  to  show  this,  the  extrinsic  averments 
must  be  made.  In  this  pardcnlar  case  the 
receipt  la  not  an  obligation.  Under  onr  stat- 
ute. It  may  affect  or  discharge  a  peconlary 
obligation,  but  the  pecuniary  obligation 
whlcb  It  aftects  or  discbarges  must  be  in  ex- 
Istoiee;  and.  It  It  til  not,  tbe  receipt  would 
aCTect  nothing,  and  the  extrinsic  fact  (that 
is,  the  pecuniary  obligation  which  the  re- 
ceipt is  Intended  to  affect)  must  be  proven 
to  ssM;  and.  If  It  must  be  proven,  we  htdd 
tbat  It  ought  to  be  alleged. 

It  la  net  neceisarr  to  consider  other  qnee* 
tlons.  bat  toe  the  refosal  of  the  court  to 
qnasti  the  fadlctnient  tte  judgment  Is  re- 
versed, and  the  prose  cation  ordered  dis- 
missed. 


RtlNNBLLS  V.  STATEl 

(Oourt  of  GMuinal  Appeals  of  Texas.  March 
18,  1901.) 

BOmCIDB-BVIDBNCE—CONFSeSION— IN- 
STRUCTIONS. 

l.The  day  foUowmg  a  homicide  a  witness 
met  the  accused  and  asked  him  If  he  saw  that 
comment  In  the  paper  about  a  white  man  be- 
iDf:  struck  by  two  uoknown  neRroes  tbe  night 
before  (refeitlac  to  tiie  homicide  in  questioo), 
and  accased  said  that  be  did.  Thereupon  the 
witaeee  told  him  that  It  was  "Bome  of  his  and 
CL*B  mischief.**  Accused,  in  a  minute,  remark- 
ed. "I  stnitk  one  UDknown  lick:"  and,  on  wit- 
ness Fcmarkiu  that  he  was  afraid  be  woald  get 
into  tronble,  he  said  he  would  "la^  it  on  C., 
and  get  out  of  It"  Accused  was  identified  as 
one  of  the  parties  who  threrw  tbe  rock  which 
killed  deccaeed,  and  a  was  ideatlfiid  as  the 


pertOD  with  him  at  tbe  time,  which  was  the 
night  before  this  conversation.  Seld,  that  his 
statements  pointed  to  the  homidde  In  question, 
and  were  properly  admitted  as  in  the  aatun  of 
a  confession. 

2.  In  a  prosecution  for  murder  it  clearly  ap- 
peared that  prior  to  the  homicide  there  was 
no  former  grudge,  and  that  it  grew  oat  of  a 
sadden  quarrel.  There  was  no  proof  that  the 
Tock  wtuch  was  thrown  and  killed  deceased 
was  deadly,  except  from  its  effect;  and  the 
blow  was  not  followed  up,  though  it  was  not 
Immediately  fatal,  deceased  dyiiv  about  a 
month  afterwards.  Held,  that  failnre  to  charge 
on  manslaughter  was  reversible  error. 

Appeal  from  district  court,  Tarrant  oennty; 
W.  D.  Harris,  Judge. 

Andrew  Runnells  was  convicted  of  murder, 
and  he  appeals.  Kevwsed. 

B.  F.  Bouldln  and  Gazlock  &  GlUeqil*^ 
appelant  D.  E.  Smmona^  Acting  AMt  At^. 
Gen.,  for  the  State. 

HISa)EBSOX,  i.  Appellant  was  convicted 
ot  murder  In  the  first  d^ree,  and  his  pun- 
ishment asaessed  at  death. 

Appelant  excepted  to  the  action  of  the 
court  in  admitting  a  coaversaUon  between 
Henry  Green,  witness  for  state,  and  defend- 
ant, the  morning  after  the  homicide.  The 
statement,  which  is  In  the  nature  of  a  con- 
fession. Is  as  follows:  "I  saw  defendant 
early  tbe  next  morning,  but  did  not  speak  to 
him.  I  sew  defendant  about  11  a.  m.  down 
on  Siain  street  I  asked  him  If  he  saw  that 
business  in  tbe  paper  about  a  white  man 
being  struck  by  two  unknown  n^roes  tbe 
night  before,  and  be  said  he  did.  I  told  de- 
fendant that  that  was  some  of  lila  and  Cal's 
mischief.  He  laughed  and  did  not  say  any- 
thing at  first,  but  In  a  minute  remarked,  'I 
struck  one  unkaown  lick.'  I  said  to  him, 
'Are  you  not  afraid  you  will  get  Into  trouble  3* 
He  said  he  would  lay  it  on  Cal,  and  get  out 
of  It."  The  objection  made  by  appellant  was 
that  the  confession  did  not  point  to  and  iden- 
tify the  transaction  of  the  night  before.  We 
cannot  agree  to  this.  Appellant  was  Identi- 
fied as  one  of  tbe  parties  who  threw  the  rock 
which  killed  deceased.  This  occurred  on  tbe 
night  before,  and  Cal  Leach  was  Identified 
as  the  person  with  him  at  the  time.  There 
Is  other  testimony  In  connection  with  this 
matter,  and  It  occtirs  to  ns  that  the  testimony 
was  admissible. 

Appellant  complains  of  the  action  of  the 
court  in  falling  and  refusing  to  charge  tbe 
Jury  on  the  law  of  manslaoghter.  Under  the 
drcnmstances  of  this  case,  the  court  should 
have  given  a  charge  on  this  sobject.  De- 
fendant and  deceased  were  strangers  to  eadi 
other.  No  former  grudge  existed  between 
them.  On  tbe  nigbt  in  question  deceased 
and  a  companion  were  sitting  near  a  lumber 
pUe;  and  appelant  (a  negro),  accompanied 
by  a  negro  wooiaa,  and  one  or  two  other 
parties  with  negro  women,  passed  along  near 
where  the  parties  were  sitting.  Deceased 
and  his  companion  (white  men)  were  singing 
a  song,  "AU  I  want  Is  my  black  baby  back." 
Appellant  appears  to  have  considered  that 
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tiili  Bong  was  Intended  for  him  and  bis  com- 
panions, and  to  bave  taken  offense  thereat, 
and  told  deceased  and  bis  companion  "to  go 
to  belL"  In  reply,  deceased  used  towards 
appellant  a  vile  epithet,  whereupon  be  and 
Leach  turned  back  towards  the  parties.  De- 
fendant picked  up  a  rock,  saying.  "Let's  kill 
them,"  and  threw  at  deceased  and  his  com- 
panion. It  struck  deceased  In  the  temple, 
breaking  his  skull,  from  which  be  died  In 
about  a  month.  We  are  not  Informed  as  to 
the  size  of  the  rock  or  Its  weight,  nor  do  we 
know  with  any  degree  of  deflnlteness  how 
far  appellant  was  from  deceased  when  he 
threw  the  rock.  It  was  In  the  nighttime,  and, 
of  course,  It  could  not  bare  been  thrown 
with  any  great  accuracy,  though  It  appears 
to  have  struck  deceased  In  a  vital  spot  Here 
we  have  no  former  grudge;  a  difficulty  on  a 
sudden  quarrel;  no  proof  that  the  weapon 
was  deadly,  except  from  the  effect  of  the 
lick:  no  following  up  the  blow  on  the  part 
of  appellant;  no  charge  of  the  court  with  ref- 
erence to  the  weapon;  and,  in  the  abs«ice 
of  proof  that  It  was  deadly,  the  Jury  must 
find,  from  the'cbaracter  of  the  assault,  that 
appellant  evidently  had  the  Intent  to  kill; 
and  no  charge  on  manslaughter  was  given. 
In  Johnson  v.  State,  60  S.  W.  48.  we  held 
that  In  every  case  where  It  becomes  a  ques- 
tion (In  tbe  absence  of  evidence  that  the 
weapon  with  which  the  homicide  was  com- 
mitted was  deadly)  whether  or  not  appellant 
Intended  to  take  Ufe,  the  court  should  give  a 
chaise  on  manslaughter;  and  we  think  tbe 
same  principle  Is  applicable  to  this  ease.  In 
this  case  tbe  Jury  found  appellant  gnllty  of 
murder  In  the  first  degree,  and  Inflicted  the 
death  penalty.  If  they  had  been  charged  on 
manslaughter,  and  not  confined  alone  to  mur- 
der of  tbe  first  and  second  degrees,  tbey 
might  have  found  differently.  Under  tbe  cir- 
cumstances of  this  case,  because  ot  the  fail- 
ure to  charge  on  manslaughter,  we  cannot 
permit  the  verdict  to  stand.  The  Judgment  is 
accordingly  reversed,  and  tbe  canse  re> 
mended. 


McBROOM  V.  STATBL 

(Court  of  Criminal  Appeals  of  Texao.  March 
13.  1901.) 

CRIMINAL  LAW— THEPT— VALUB  OF  PROP- 
BRTT— BVIDENCB. 

Where  several  witnesses  testified  that  a 
pearl  alleged  to  be  stolen  had  a  market  value 
in  the  countv.  but  they  were  not  aware  what 
it  was,  and  the  only  testimony  as  to  the  market 
value  was  that  of  an  expert,  who  stated  that  it 
was  $22  to  $24,  It  was  error  In  the  instructions 
to  authorize  a  conviction  on  a  value  outside 
and  above  the  market  value,  if  the  jury  believ- 
ed such  value  listed,  and  a  conviction  for  fel- 
ony, based  on  a  vmlnation  at  fSO  or  more,  was 
error. 

AK>eal  from  district  court,  n  Pam  coon* 
ty;  A.  M.  Walthall,  Judge. 

E.  P.  McBroom  was  conrlcted  of  tbeft^ 
and  appeals.  Beversed. 


Patterson  &  Wallace,  for  appellant  D.  B. 
Simmona.  Acting  Asst  Atty.  Gea,  for  tlie 
Stat& 

DAVIDSON.  P.  J.  Appellant  was  convict- 
ed of  the  theft  of  a  pearl,  and  bla  punish- 
ment assessed  at  two  years'  conflnement  In 
tbe  penitentiary.  The  material  question  is 
the  value  of  the  alleged  stolen  property,  to 
wit,  a  pearl  or  pearl  pin.  The  evidence  of 
the  alleged  owner  shows  ft  was  a  Canally 
heirloom,  having  been  held  by  his  family  for 
generations.  He  stated  it  had  a  market 
value  at  Bl  Paao,  though  he  did  not  know 
what  that  value  was,  but  it  was  worth  $100, 
and  he  himself  would  not  take  $400  for  the 
pin.  The  expert  witness  testified  tiiat  the 
setting  of  the  pin  was  not  pearl,  but  was 
part  of  an  oyster  shell,  and  that  Its  market 
value  was  $22  to  $24.  This  witness  seems 
to  bave  been  an  expert  in  r^ard  to  pearis, 
and  entered  Into  a  learned  discussion  on  tbe 
subject,  giving  a  history  of  pearls  of  all 
kinds  and  descrlptiom^  where  found,  the 
manner  of  their  formation,  etc.  The  state 
Introduced  Richards  In  rebuttal  as  an  ex- 
pert,  who  testified  that  the  setting  of  the 
pin  was  a  pearl,  and  that  It  had  a  value  in 
M  Paso,  but  he  was  unacquainted  with  tiiat 
value,  and  further  stated  that  this  was  a 
peculiar  pearl,  the  like  of  which  he  had  nev- 
er seen.  Now,  it  will  be  observed  that  tbe 
testimcHiy  is  concltislve  of  the  fact  that  tbe 
pearl  bad  a  market  value  at  El  Paso.  It  is 
also  shown  that  none  of  the  witnesses,  ex- 
cept the  expert  for  tbe  defendant,  knew  or 
could  state  that  value.  Then  we  bave  the 
testimony  of  the  witness  for  defendant  that 
the  market  value  was  $22  to  $24  for  the  pin 
and  pearl.  Tbe  test  of  value,  under  the  pe- 
culiar facts  of  this  case,  would  be  the  mar- 
ket value  of  the  8tol«i  property  at  El  Paso, 
because,  where  a  market  value  is  shown.  It 
furnishes  tbe  criterion  of  value  for  the  Jury. 
This  is  especially  apirilcable  to  this  case,  be- 
cause the  property  must  be  shown  to  be  of 
the  value  of  $50,  or  In  excess,  in  order  to  con- 
stitute a  felony.  A  value  under  $50  would 
necessarily,  under  the  statute,  constitute  it 
a  misdemeanor.  Martinez  v.  State,  16  Tex. 
App.  122;  Saddler  t.  State,  20  Tex.  App. 
195;  Clark  v.  State,  23  Tex.  App.  612.  5  S. 
W.  178;  12  Am.  &  Eng.  Knc.  Law,  p.  793. 
The  court  Informed  the  Jury  correctly  In  re- 
gard to  the  market  value,  but  further  au- 
thorized a  conviction  on  a  value  outside  and 
beyond  tbe  market  value.  If  they  believed 
such  existed.  This  latter  jriiase  of  the  Aai^ 
Is  not  correct  here,  because  there  was  no 
evidence  of  that,  and  It  would  seem,  under 
these  authorities,  where  there  la  a  market 
value,  that  will  govern,  to  the  exdnslon  of 
other  rules  of  valuation.  For  a  dlscosslon 
of  this  question,  see  the  auth(Ml«lea  above 
cited.  These  matters  were  called  to  the  at- 
tention of  the  trial  comt  during  the  trial  and 
on  motion  for  new  trlaL  Because  the  court's 
charge  is  Incorrect,  and  because  tlie  evl- 
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dence  did  not  jnatlfy  the  couTlctlon  for  a  fel- 
ony, tbe  Judgment  Is  reTeraed,  and  the  cause 
remanded. 


HcBBOOM  ▼.  STATB. 
(Coart  Of  CHminal  Appeals  of  Tnaa.  Uoreh 

18.  1901.) 

CRIMIKAL  LAW— THHPT— VALUD  OF  PROPBRTT 
—APPEAL— HARMLHSS  ERROR  —  BVIDBNCB — 
HEARSAY- LAYING  PREDIGATBl— BILL  OF  EX- 
CEPTIONS. 

1.  Where  proof  oa  trial  for  theft,  overwhelm- 
ingly  sbowea  that  the  market  value  of  the  stol- 
en property  waa  more  than  $50,  error  In  al- 
lowing the  proBeoutiag  witness  to  state  that  he 
paid  9125  for  it  in  1800  waa  harmless. 

2.  On  trial  for  theft  of  a  diamond,  testimony 
that  during  the  searching  of  defendant's  room, 
in  the  presence  of  defendant  and  other^  de- 
fendant ■  roommate  said  that  he  did  not  know 
defendant  itossessed  a  diamond,  to  which  de- 
fendant replied  that  it  was  one  he  had  owned 
for  more  tnan  six  months,  was  not  objection- 
able as  hearsay. 

3.  Xo  predicate  was  necessary  for  the  Intro- 
daction  of  such  evidence. 

4.  Where  a  bill  of  exceptions  shows  that  the 
objection  to  evidence  of  ajstatement  by  defend- 
ant was  that  it  was  made  while  he  was  under 
arrest,  hot  the  bill  did  not  disclose  as  a  fact 
that  he  was  then  under  arrest,  tbe  objection 
will  not  prevail,  since  the  judge  s  certificate  to 
a  bill  does  not  certify  that  the  objections  are 
facts,  bat  merely  that  snch  ohjecttoos  were 
made. 

Appeal  from  district  court,  SB  Faso  comity; 
A.  U.  Walthall.  Judge. 

Kl  p.  McBroom  was  ooDTlcted  of  theft, 
and  appeals.  Affirmed. 

Pattersim  &  Wallace,  for  appellant  D.  B. 
Simmons,  Acting  Aset  Atty.  Oen.,  for  tbe 
State. 

BROOKS.  J.  Appellant  was  convicted  of 
theft  of  personal  property  over  tbe  value  of 
$50,  and  his  punishment  assessed  at  two 
years'  confinement  In  the  penitentiary.  Ap- 
pellant objected  to  the  testimony  on  the  part 
of  state's  witness  Leigh  CSark,  who  was  ask- 
ed, "What  did  yoti  pay  for  the  diamond  in 
qnestion,— the  one  alleged  to  have  been  stol- 
en?" Witness  answered,  "I  paid  Mr.  P.  SL 
Kern,  In  1880  or  1890,  $126  for  It"  Appel- 
lant objected  because  the  witness -bad  al- 
ready testified  that  tbe  diamond  now  and  at 
the  time  It  was  lost  bad  a  market  value  in 
El  Paso,  but  did  not  know  the  market  value, 
and  because  it  was  not  tbe  proper  manner 
of  proving  the  market  value  of  the  diamond 
In  question,  and  because  Irrelevant  Incompe- 
tent, and  tending  to  prejudice  the  minds  of 
the  jury  against  defendant.  The  court  over- 
ruled  said  objections.  It  may  be  conceded 
that  appellant  is  correct  In  these  objections; 
yet,  in  the  light  of  this  record,  the  error  be- 
comes harmless,  since  the  proof  overwhelm- 
ingly shows  tbe  market  value  of  the  diamond 
In  El  Paso  to  be  more  than  $S0,  and  tbe 
testimony  objected  to  could  not  have  injured 
the  rights  of  appellant 

Complaint  is  made  In  the  second  bill  of  ex- 
ceptions that  "the  witness  Smith,  on  direct 
61S.W.-31 


examination,  was  asked  by  tbe  district  at- 
torney, *DId  you  hear  defendant's  roommate, 
Taylor,  make  any  remark  In  the  presence  of 
Harrold  and  Bendy  and  defendant,  McBroom, 
at  the  time  the  cheers  were  searcblng  de- 
fendant's room?*  to  which  witness  answer- 
ed, 'He  [Taylor]  said,  in  answer  to  the  ques- 
tion asked  by  one  of  the  officers,  that  he 
[Taylor]  never  knew  defendant  bad  a  dia- 
mond;' to  which  defendant  answered.  This 
is  the  one  I  have  had  for  more  than  six 
months.* "  Appellant  objected  to  the  ques- 
tioQ  and  answer,  because  same  was  hearsay. 
Irrelevant,  and  immaterial,  and  calculated  to 
prejudice  tbe  mind  of  the  Jury  against  him; 
because  It  was  a  declaration  made  by  defend- 
ant while  under  arrest  and  before  he  had 
been  prc^rly*  warned  as  required  by  law; 
because  there  had  not  been  a  proper  predi- 
cate laid  to  use  such  testimony  to  Impeach 
defendant  This  testlmooy  Is  not  hearsay,  as 
Insisted  by  appellant;  nor  was  It  necessary 
that  any  predicate  should  be  laid  for  Its  In- 
troduction. If  appellant  was  under  arrest 
this  would  be  a  valid  objection.  The  bill 
does  not  disclose  this  to  be  a  fact  simply 
stating  this  as  appellant's  objection  to  tbe 
introduction  of  the  testimony.  Appellant 
might  state  as  a  ground  of  objection  that  de- 
fendant was  under  arrest  when  as  a  matter 
of  fact  he  was  not  under  arrest  We  have 
repeatedly  held  that  the  certificate  of  the 
Judge  to  a  bill  of  exceptions,  certifying  to 
the  varlons  objections  urged  by  defendant  Is 
not  a  certificate  of  tbe  fact  that  tbe  objec- 
tions are  facts,  but  simply  that  defendant 
ui^ed  them  as  objections  to  the  testimony 
complained  of.  Carter  v.  State,  40  Tex.  Cr. 
R.  225,  47  S.  W.  979.  49  S.  W.  74,  610;  and, 
for  a  collation  of  authorities,  see  "White's 
Ann.  Code  Cr.  Proc.  §  857. 

The  only  other  error  necessary  to  be  con- 
sidered Is  the  sufficiency  of  the  evidence. 
Appellant  strenuously  Insists  that  It  is  not 
sufficient  because  It  does  not  Identify  the 
diamond  alleged  to  have  been  stolen  as  the 
diamond  of  the  prosecuting  witness.  Tbe 
jury  have  passed  upon  tbe  testimony,  and  we 
think  there  is  sufficient  evidence  to  support 
their  finding.  The  charge  of  the  court  Is  cor- 
rect The  Jndgmeflt  Is  affirmed. 


OBEEN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Ifareh 

IS,  1901.) 

CRIMINAL  LAW— CARD  PLATINO— PUBUG 
PLACE. 

The  defendant  played  cards  between  the 
hours  of  10  and  8  o  clock  at  night,  ia  an  un- 
used mill,  which  was  not  open  to  the  public. 
Held  not  sufficient  to  support  a  conviction  for 
card  playing  in  a  poblie  place. 

Appeal  from  Jones  county  court;  t.  0, 
Philips.  Judge. 

Walter  Qreen  was  convicted  of  card  play- 
ing In  a  public  place,  and  he  ^tpealo.  Be* 
Ttraed. 
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p.  B.  Slmmont,  Actios  Aut  Atty.  Gen^ 
for  the  State. 

HAYIDSOS,  P.  J.  Appellant  wag  oonTlc^ 
ed  ctf  card  playing  In  a  public  place.  Then 
are  aeraral  quaationa  anggested  for  revlalon. 
Tlie  Indictment  la  attacked  aa  being  Inanffl- 
dent  and  error  la  auggeated  on  the  refusal 
of  tbe  covrt  to  give  certain  requeated  Inatruc- 
tlona.  From  tbe  view  we  take  of  tbe  caae,  It 
la  not  neceaaary  to  dlacnaa  any  of  tbeae  mat- 
ten.  Hie  evidence  abows  the  game  wac 
played  In  tbe  engine  room  of  a  flouring  mUl, 
from  10  to  8  o'clock  at  night  Tbe  mill  waa 
deaed,  and  waa  not  being  naed  at  the  time, 
nor  open  to  tbe  public.  A  flouring  mlUla  not 
one  of  the  bonaea  apedally  denominated  by 
the  Btatute  aa  a  public  bonee  or  {dace,  It 
may  be  private  at  tlmea  and  public  at  other 
times.  Under  thla  testimony,  it  waa  dearly 
not  a  public  hooae  or  a  public  place  at  tb« 
tinM  of  thft  allied  card  playing.  Tbe  erl- 
donee  being  InaiAdant  to  auppwt  tbe  con- 
Tletlcm,  the  Judgmnt  la  nrwaed,  and  the 
canae  remanded. 


ORESN  T.  STATEL 
(Ooort  of  Criminal  Appeala  of  Texaa.  March 
18.  IpOl.) 

JUSTICES  OF  THE  PBACK— OFFICIAL  MISCON- 
DUCT—CRIMINAL RBSPONSIBILITY. 
There  being  no  statute  requiring  a  Joo- 
tice  of  tbe  peace  to  make  "retarn"  to  »aj  court 
or  tribunal  of  riolatioDS  of  tbe  Sunday  law 
vitbin  bis  Tiew  or  knowledge,  bis  failure  to 
make  Bucb  return  is  not  an  offense  under  Pen. 
CSode,  art.  269.  declaring  that  aar  justice  of  the 
peace  who  ne^ects  to  retarn,  arrest,  or  prose- 
cute  any  person  committing  a  breaob  of  the 
peace  or  other  crime  within  bis  riew  shall 
be  deemed  guilty  of  a  misdemeanor. 

Appeal  from  district  court,  Palo  Pluto 
county;  J.  S.  Straughan,  Jud^. 

G.  U.  Green,  a  Justice  of  tbe  peace,  waa 
conrlcted  of  o£Qclal  misconduct  ftnd  appeals. 
Reversed. 

W.  P.  Glbbs  and  Stevenaon  &  Rltdiie.  for 
appelant  D.  Si.  Simmona,  Actl^  Asst. 
Atty.  Gen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  waa  convict- 
ed of  violating  article  269,  Pen.  Code,  and  hla 
punishment  aaaessed  at  a  fine  of  $75.  Said 
article  reads  aa  follows:  "If  any  Justice  of 
the  peace,  sheriff  or  other  peace  officer,  shall 
wilfully  neglect  to  return,  arrest  or  prosecute 
any  person  committing  a  breadi  of  tbe  peace 
or  other  crime  or  misdemeanor  which  has 
been  committed  wltbln  his  view,  *  *  *  he 
shall  be  gifjlty  of  a  misdemeanor,  and  on  con- 
viction Shan  be  fined  not  less  than  seventy 
five  dollars  nor  more  than  five  hundred  dol- 
lara."  The  Indictment  charged,  aubatantial- 
ly.  that  appellant  Green,  was  Justice  of  tbe 
peace  of  precinct  No.  5,  Palo  Pinto  county, 
and  as  such  officer  did  then  and  there  unlaw- 
fully willfully,  and  knowingly  neglect  to  re- 
turn, arrest  and  proaecute  one  Lewla  GaUa^ 


her*  wbo  waa  then  and  there  gdlty  of  the 
offrase  (setting  It  outj  of  koeping  Ua  bouaa 
open  for  traffic  on  Sunday,  same  bdag  Irltb- 
in  the  view  and  knowledge  of  the  said  Green. 
Under  thla  indictment  the  prosecntion  and 
conviction  was  had,  on  the  allegation  that 
appellant  failed  to  "retnra**  aald  Gallaher  on 
account  of  aald  offense. 

Appellant  assigned  a  number  of  errora,  but 
In  the  view  we  take  of  tbe  case,  it  must  go 
off  on  a  proposition  not  presented  «■  relied 
on  by  appellant,  l^at  la,  does  the  statute 
in  question  comprehend  or  constitute  the 
matters  act  out  an  offense  under  said  statute? 
Before  an  t^eer  can  be  punished  for  official 
misconduct  there  must  be  some  duty  imposed 
by  law;  and  it  must  then  be  shown  tbat  he 
has  willfully  neglected  or  fidled  to  discharge 
aald  duty.  W«  find,  under  our  statute  regn- 
Uiting  duties  of  Justices  of  tbe  peace,  they 
are  authoriaed  to  arrest  or  order  the,  arrest 
of  a  person  without  warrant  when  the  ioffenae 
is  committed  wltfaln  their  view,  and  ia  a 
felony  or  a  breach  of  tbe  peace.  Articles 
317-250,  Oode  Gr.  Proc.  Artidea  382-aM. 
Pen.  Code,  require  bw  Juatleea  of  tbe  peace 
to  cause  all  persona  within  their  knowledge 
who  have  violated  the  gaming  lawa  of  this 
state  to  be  arrested  and  proaecuted.  Ilils  ts 
made  a  distinct  trffense  from  tbe  «w  under 
consideration,  with  a  different  penalty.  Or 
a  peace  officer  (and  a  Josdce  at  t2ie  peace  la 
such)  may,  when  he  baa  good  nvae  to  be- 
lieve that  an  offense  has  been  «  la  about  to 
be  committed  against  Oe  lawa  of  the  atate, 
summon  and  examine  wltnessas  In  relation 
thereto,  and  If  autisfled  tliat  an  offense  baa 
been  committed,  after  reducing  the  testimony 
to  writing,  etc.,  la  authorized  to  issue  a  war- 
rant for  the  arrest  of  the  defendant  Article 
Code  Or,  Proc.  This  mlgbt  be  cooald- 
ered  In  Hie  nature  of  a  proaecutlon,  but  tlUa 
appellant  waa  not  proaecuted  for  falling  to 
arrest  or  proaecute,  hut  aa  stated,  the  prose- 
cution was  for  failure  to  "return."  As  to 
his  du^  te  return,  outside  of  hla  duty  to  re- 
port moneya  collected  under  articles  1010- 
1014,  Code  Gr.  Proc,  and  his  duty  to  return 
ummlnlng  papers  to  the  grand  Jury,  we  are 
not  advised  of  any  statute  placing  such  a 
duty  upon  him  to  make  return  of  any  ol  his 
offldai  aetai  If  there  is  a  statute  autborlz- 
Ing  him  to  make  some  return  to  some  court 
or  tribunal  of  matters  of  tbe  character  set  out 
in  thla  indictment,  we  have  been  unable  to 
find  it;  and,  unlesa  tliere  1b  some  require- 
ment of  thla  sort,— eome  duty  Imposed  by  tbe 
statute  with  reference  to  a  return  by  s  Jus- 
tice of  tiie  peace  of  persons  wbo  violate  the 
Sunday  law  within  bis  view  or  knowledge.— 
then  it  cannot  be  official  misconduct  on  bis 
part  to  neglect  or  fail  to  do  aald  act  it 
might  be  highly  proper  for  a  Justice  of  the 
peace  to  take  cognizance  himself,  in  bis  own 
court,  of  such  riolatioDB,  as  a  matter  of  pul>- 
He  policy,  and  see  that  such  delinquents  are 
proaecuted.  Or  it  might  be  sound  public  pol- 
icy to  have  him  make  report  of  audi  vloUtltws 
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of  lav  to  tbt  gnDd  Jury.  Bat,  until  tUs 
doty  ta  imposed  by  Ikw,  It  cannot  be  an  of- 
teBM  to  (all  In  the  tflscbarge  of  iriut  migbt 
be  ccnalclered  a  merely  moral  oljUgatlon.  Be- 
caosa  the  Indictment  does  not  charge  a  crim- 
inal offeiuw  agatnft  the  laws  of  thta  state, 
the  Judgment  ia  revtraed  and  the  proaecntiai 
ordered  dismissed. 


tilTTLE  T.  STATE). 
(Conrt  (tf  (Mmlnsl  Appeals  of  Texas.  March 

13,  1901.) 

CRIMINAL  LAW— ASSAULT  WITH  INTBNT  TO 
MCRSEn  —  JORT  —  PANEL  —  DSPENDANT'S 
STATBUBNTft-ABB  QSBTJ^-^BTKVCrWS»'- 
TEMPORART  IN8ANITY-INT0XICATI0N-WBW- 
LY-DISCOVBRBD  BVIDBNCB. 

1.  Where  the  regular  panels  for  the  week 
were  oat  considering  other  cases,  It  was  not 
error  for  the  court  to  order  talesmeo  to  be 
EummoDed  to  fill  out  the  paoel,  in .  connection 
with  those  of  the  regular  Jury  who  were  pres- 
ent. 

2.  Statements  to  an  officer  by  one  accused  of 
aasanlt,  nmde  sereral  hours  after  the  alleged 
offense,  ax«  not  admissible  for  defendant,  being 
DO  part  of  the  res  gestsc,  and  not  brought  out 
by  the  state. 

S.  Pen.  Oode,  art  provides  that  srldeoce 
of  temporary  insanity  produced  by  the  recent 
Dse  of  ardent  spirits  may  be  Introoaced  by  the 
defendant  in  any  criminal  prosecution  la  miti- 
gation of  the  penalty,  and  that  the  jud^  shall 
•o  instmct  the  Jury  where  temporary  insanity 
is  relied  on  as  a  defense.  In  a  prosecatiuo  Cor 
assault  with  intent  to  murder,  instructions  were 
ashed  that  If  defendant's  mind  was  in  sach 
condition,  from  any  came,  that  he  was  incapa- 
ble of  forming  the  deUberate  intent  to  kill  the 
assaulted  party,  the  Jury  should  acquit  £rld 
properly  refused,  since  the  law  imputed  specific 
intent  from  the  act  committed,  IrreepectiTe  of 
defendant's  intoxication  at  the  tloK  of  the 
crime. 

4.  Drunkenness  which  does  not  amount  to 
insanity  is  no  defense  in  a  proeecntion  for  as- 
saolt  with  intent  to  murder. 

6k  Where  an  appiicatloD  for  a  new  trial  on 
the  ground  of  newly-discoTered  evidence  is  not 
snpportcd  by  the  affidavits  of  witnesses,  and 
sncn  evidence  might  have  been  ascertained  be- 
(ors  the  trial  by  tlie  ose  of  reasonable  diii- 
eence.  the  evidence  given  tending  to  show  that 
defendant  was  guilty  of  aasanlt,  a  new  trial 
waa  prop«rly  refused. 

Appeal  from  district  court,  McLennan 
coun^;  Sam  B.  Scott,  Judee. 

Abe  Little  was  conricted  of  assault  with 
Intent  to  murder,  and  he  appeals.  Affirmed. 

J.  B.  Scarborough,  for  a^wllant  D.  B. 
Slrnmou.  Acting  Aaat  Atty.  Gen,  for  the 
State. 

HENDOBSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  intent  to  murder,  and 
his  puniafanient  asaeflsed  at  three  years'  con- 
anemeot  in  the  poiltentlary.  and  prosecutea 
thia  appeal 

The  court  did  not  commit  any  error  In  re- 
gard to  the  Jury.  The  regular  panels  for 
the  week  were  out  considering  two  other 
caeea.  No  motion  was  made  to  postpone 
to  await  their  return  into  conrt  But  ai^l- 
lant  alraply  objected  to  the  conrt  ordering 
Uliiwiii  M  to  ba  nmmoocd  to  All  out  tlia 


panel.  In  connection  with  tboae  of  tha  reg- 
nlar  Jurr  who  were  preaeat  This,  aa  we 
undetBtand  it,  la  In  accordance  with  Um 
practice  under  our  atatutea.  Lealle  t.  Btato 
(Tex.  Or.  App.)  47  S.  W.  ftST. 

29or  did  the  court  err  tn  refoBliig  to  per* 
mlt  defendant  to  prove  the  officer  atate- 
mento  which  he  made  to  the  officer  several 
houra  aftor  the  alleged  offense.  Thla  wu 
so  part  of  the  refl  geatsa,  nor  was*  It  any 
portion  ^»f  aQ7  converaatlim  brought  out  by 
tbe  state. 

AHiellant  complains  of  the  court's  charge 
op  the  subject  of  insanity  produced  by  the 
recent  use  of  intoxicating  Uquora,  which  is 
Is  accordance  with  the  proviaiona  of  out 
V&kal  Code  (article  41),  and  also  complalQS 
of  tte  action  of  the  court  in  refusing  to 
i^ve  certain  H>ecial  requested  InstrnctioDS 
with  reference  to  the  state  of  mind  of  de^ 
f^ant,  prodncad  by  Intoxication,  In  coBe 
nectloo  with  his  Intent  That  Is,  the  court 
was  requcated  to  Instruct  the  Jury,  if  they 
b^ievad  from  the  evidence  that  defendant's 
mind  was  In  such  condition,  txom  any  cause, 
that  be  was  Incapable  of  fwmlng  the  deUl>- 
erato  Intent  to  kill  the  aasaulted  party,  to 
acquit  of  assault  with  Intent  to  murder.  A|k 
pellant  In  thla  connection,  insists  that  whm 
Intent  enters  Into  an  offense,  and  the  ctI- 
deoce  tends  to  show  .that  the  condition  of 
the  person's  mind  from  the  use  of  whisky 
la  auch  aa  to  show  him  incapable  of  forming 
the  Intent  necessary  to  commit  tha  crime, 
Che  Jury  should  be  fully  Inatructad  to  this 
effect  In  murder  eaaea,  evidence  of  tem- 
porary insanity  produced  by  the  recent  uae 
of  Intoxicating  liquors  is  admitted  tor  the 
purpose  of  determining  the  degree  of  mur- 
der, and  also  in  mitigation  of  the  penalty, 
so  that  this  character  of  evidence  will  not 
reduce  a  homicide  which  would  otherwise 
be  murder  In  the  first  degree  below  murder 
In  the  second  degree;  and.  Inasmuch  as  an 
assault  wltb  Intent  to  murder  may  be  either 
upon  express  or  implied  malice,  the  only  ef- 
fect this  character  of  testimony  would  have. 
In  a  case  of  assault  with  intent  to  murder, 
would  be  to  mitigate  the  penalty.  That  is, 
conceding  that  article  41,  Pen.  Code,  defining 
the  rights  of  a  defendant  who  sete  up  tem- 
porary insanity  produced  by  the  recent  use 
of  intoxicating  liquor,  does  not  unduly  limit 
or  abridge  acme  fundamentel  right  of  the 
citizen.  At  common  law,  drunkenness  pro- 
duced by  the  recent  use  of  whisky,  al- 
though It  produce  temporary  insanity,  was 
no  defense  to  crime;  and  our  stetute  on  the 
subject  seems  to  have  been  passed  with  that 
idea  In  view.  And  In  Evers  v.  State,  31 
Tex.  Or.  R.  818.  20  S.  W.  744.  the  legality 
of  this  stetute  appears  to  have  been  the  sub- 
ject of  consideration.  In  that  case  it  was 
held  valid,  and  the  rule  there  laid  down 
has  since  been  followed.  Appellant,  how- 
ever, Inslste  that  In  a  case  of  assault  with 
Intent  to  murder  the  party  must  have  the 
^edflc  Intent  of  hla  malice  aforethou^it 


Digitized  by  Google 


484 


61  SOUTHWESTEBN  BBPORTER. 


(Tex. 


to  take  life,  and  tbat  an  insane  person, 
wbetber  the  insanity  ia  produced  by  dmnk- 
enneaa  ok  other  cause.  Is  incapable  of  form- 
Inf  the  speclfle  intent  Am  we  have  seen, 
this  Bpecifle  intent  need  not  be  formed  In  a 
cool  and  deliberate  mind,  but  may  orfgtnate 
In  a  mind  Inflamed  or  mflled  by  paSBlon; 
and  In  tbU  character  of  case,  where  the  act 
indicates  the  purpose,  the  intent  is  presum- 
ed. Tfiat  Is,  where  the  law  Imputes  specific 
Intent  from  the  commlsaI<Ht  of  the  particu- 
lar act,  the  fact  that  defendant  was  intox- 
icated at  the  time  he  committed  the  act  will 
not  be  considered.  The  authorities  all  seem 
to  hold  that  temporary  Inaanity  produced 
by  the  recent  use  of  whisky  Is  no  answer  to 
a  charge  of  murder  In  the  second  degree. 
For  collation  of  authorities,  see  17  Am.  & 
Eng.  Bbc.  Law  (New  Ed.)  p.  418,  note  9. 
Aside  from  this,  all  of  the  authorities  hold 
tiiat  mere  drunkenness,  short  of  insanity, 
la  no  defense  to  crime;  and  this  Is  in  har- 
mony with  our  statute  on  the  subject  An 
examination  of  the  record  here  does'  not 
show  or  tend  to  show  a  case  of  Insanity,  but 
merely  ahows  an  ordinary  case  of  Toluntary 
drunkenness;  and  we  do  not  feel  called  up- 
on to  review  the  question,  much  less  to  over^ 
rule  our  former  decUlons  construing  ardde 
41,  Pen.  Code. 

We  do  not  think  there  was  anything  In 
the  newly-dtscoTered  evidence.  By  the  use 
of  reasonable  diligence,  It  appears,  appellant 
might  have  ascertained  how  the  shot  was 
fired  before  the  triaL  There  la  not  append- 
ed to  the  application  the  aflldavits  of  the 
witnesses  to  the  newly-discovered  testimony. 
Besides  this,  the  evidence  showed  that  ap- 
pellant had  already  assaulted  the  prosecutor 
and  snapped  his  pistol  at  him  once  or  twice 
before  the  shot  was  fired;  and,  even  If  the 
newly-discovered  evidence  would  show  that 
the  shot  was  fired  In  the  ground,  this  might 
merely  suggest  evidence  of  bad  markman- 
ship.  The  Judgment  la  affirmed. 


DB  LA  GARZA  v.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.  March 

13,  1901.) 

HOMICIDB-BVIDBNCB~DECLARATIONS-CON- 
SPIRACY— CIRCUMSTANTIAL  EVIDENCB. 

1.  Where,  on  a  prosecution  for  murder,  it  ap- 
peared that  there  had  been  a  quarrel  between 
the  mother  of  deceased  and  the  father  of  accus- 
ed relative  to  certaio  land,  and  that  the  quarrel 
had  been  taken  up  by  deceased  and  accused, 
evidence  that  the  latter  had  stated  that  they 
would  win  the  land  by  law  or  by  bullets  was 
admissible;  the  threat  evidently  including  de- 
ceaaed. 

2.  On  a  prosecution  for  murder,  it  appearing 
'bat  there  bad  been  a  quaiTel  relative  to  laod 
between  decease^!  and  his  brother  on  one  side, 
and  accused  and  bis  brother  on  the  other,  tes- 
timony at  the  brother  of  deceased  having  been 
admitted  to  the  effect  that  the  brother  of  ac- 
cused told  him  before  the  Itillinff  (accused  not 
being  present)  that,  if  they  could  not  win  the 
land  by  law,  tiiey  would  by  bullets,  it  was 

'prejudicial  oror  not  to  iastmct  that  the  stat^ 


ment  was  not  evidence  against  accused,  uolen 
a  conspiracy  had  been  shown,  and  it  should  be 
found  that  the  threat  was  made  In  pursuance 

thereof. 

3.  On  a  prosecution  for  murder.  It  was  not  er- 
ror tu  refuse  to  allow  the  introduction  of  ac- 
cused's IiabeBB  corpus  proceedings  on  his  appli- 
cation for  bail,  for  the  purpose  of  showing  that 
the  court  had,  after  bearing  the  testimony,  fix- 
ed the  bail  at  $750. 

4,  On  trial  of  a  prosecution  for  murder,  the 
killing  having  been  done  with  a  pistol,  the  cali- 
ber of  which  did  not  appear,  it  was  not  error 
to  admit  evidence  that  accused  had  possessed  a 
46-caliber  pistol. 

Appeal  from  district  court  Atascosa  couo- 
ty,  M.  F.  Ix)we,  Judge. 

Frilan  de  la  Garza  was  convicted  of  mur- 
der In  the  second  degree^  and  he  appeals. 

Reversed. 

W.  A.  H.  Miller  and  F.  H.  Burmelster,  for 
appellant  D.  E.  Simmons,  Acting  Asst  Atty. 
Gen.,  for  the  State. 

HENDERSON,  J.  Appelant  was  cwvlcted 
of  murder  In  the  second  degree,  and  hla  pun- 
ishment assessed  at  25  years'  confinement  in 
the  penitentiary;  hence  this  appeaL 

The  Btate'a  case  Is  dependoit  solely  <«  <dr- 
cnmstantlal  evidence.  The  testimony  for 
the  prosecution  shows  there  was  a  grudge 
betwe^  the  deceased,  Juan  Qana,  and 
Cheno  Castillo,  on  the  one  aide,  and  Frilan 
de  la  Gansa  and  his  brother  Bafael  de  la 
Garza,  on  the  other  side,  with  reference  to  a 
piece  of  land,  both  partis  claiming  It.  or, 
rather,  the  controversy  was  between  the 
mother  of  the  deceased,  Nicholas  Heman- 
des,  and  Jose  Hemandea,  the  father  of  ap- 
pellant and  Rafael  Garza,  and  the  parties 
aforesaid  took  up  the  quarrel.  It  appears 
there  waa  aome  sort  of  a  autt  before  a  Jus- 
tice of  the  peace  In  r^rd  to  the  land,— prob- 
ably fotdble  entry  and  detainer  proceeding, 
—in  which  the  mother  of  the  deceased  waa 
successful.  Appellant  and  hla  brother  Rateel 
both  made  threats  against  deceased  In  con- 
nection with  the  land  controrerar,  stating 
that  If  they  could  not  win  It  at  law  they 
would  by  bultets.  For  some  weeks  prior  to 
the  homicide  the  parties  did  not  speak  to 
each  other.  On  the  night  of  the  homicide, 
deceased,  Juan  Qarza,  had  left  his  home, 
some  three  miles  north  of  the  village  of 
Tobey,  and  went  to  church  at  or  near  tlie  lat- 
ter place.  Appelant,  who  also  lived  north  of 
Tobey,  and  aome  half  mile  from  deoeaaed. 
left  his  home,  and  also  went  to  Tobey.  It 
appeara  that  Bafael  Garaa,  who  had  been  to 
Uvalde  for  several  days,  returned,  and  was 
also  at  Tobey  on  the  night  ot  the  homtdde. 
About  9  o'clock  appellant  approached  de- 
ceased, who  waa  at  church,  under  the  arbor, 
and  spoke  to  him.  Deceased  followed  him 
out  from  under  the  arbor,  and  these  two  par- 
ties were  seen  going  towards  the  LagnniUas 
road,  which  runs  by  Tobey,  about  100  yards 
from  the  church  arbor,  fn  a  westerly  direc- 
tion. Deceased  was  rtdlng,  and  appellant 
waa  walking.  Subaequently  Bafael  de  la 
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Garaa  and  ai^Kllftnt  and  Joan  (deceased) 
were  all  seen  riding  on  borseback  tdoag  tbe 
lane  in  tbe  LagunUlas  road.  Deceased  was 
riding  between  them.  It  was  sbown  that 
there  was  a  fence  on  both  sides  of  the  road, 
and  no  opening  nntll  the  gate  In  West's  pas- 
ture was  reached,  about  one  mile  west  of 
Tobey.  On  tbe  next  evenliu;.  deceased  not 
coming  home,  search  was  made  for  bim.  His 
horse  was  found  in  West* a  pasture,  and  bis 
body  was  found  about  a  half  mile  from  the 
pasture  gate,  near  the  Lagunlllas  road,  which 
seems  to  ma  tbroi^b  tbe  pasture  here.  Tbls 
waa  BObstantially  the  testimony  on  behalf  of 
the  state.  Appelant  relied  on  an  alibi,  and 
prored  by  wltneaaea— bis  father,  mother,  sis- 
ter, and  fllster-in-law— that  he  left  borne  late 
that  evening  to  go  to  Tobey,  and  returned 
about  30  o*eIocl[,  bringing  a  letter  wltb  blm 
to  hla  tathet  from  the  post  af&ce  at  Tobey. 
In  this  connection  it  was  shown  that  iq>pe!- 
laDt  most  have  been  killed  about  11  o'clock, 
and  that  the  place  where  he  was  killed  was 
about  4^  milea  from  where  ^tpellant  lived 
wltb  bis  father.  It  was  also  abown  tliat 
Kafbel  came  home  about  8  o'dock.  Both 
parties  ranalned  at  home  the  balance  of  tbe 
nlgbt  after  their  arrivaL  It  was  alao  proven 
that  Rafael  left  tbe  next  morning,  and  has 
not  alnce  been  teen  In  that  part  of  tbe  coun- 
tiy. 

We  tiiink  tbe  testimony  of  Samuel  Garza 
wltb  reference  to  tbe  declaration  of  defend- 
ant made  some  two  or  three  weeks  previous 
to  tbe  killing,  to  tbe  effect  that  If  they  could 
not  win  the  land  by  law,  they  would  by  bul- 
Ifts,  was  admissible  In  evidence.  It  waa  a 
threat  made  by  defendant  and  evidently  in- 
cluded deceased,  Juan  Garsa. 

Appelhuif  s  second  bill  of  exceptions  is  In 
r^rd  to  the  admission  of  tbe  declaration 
of  Rafael  de  la  Garza  made  to  Cbeno  Ckistillo, 
brother  of  deceased,  about  two  weAs  before 
the  killing,  of  exactly  tbe  same  character  as 
tbe  declaration  testified  to  by  Samuel  Garza, 
as  presented  In  tbe  preceding  biU;  that  Is, 
caieno  Castillo  testified  that  Rafael  de  la 
Garza  told  blm  about  two  we^  before  the 
killing  of  deceased  that  If  they  could  not  win 
the  land  by  law,  tbey  would  by  bullets.  Hits 
testimony  waa  objected  to  (m  the  graond  that 
It  was  Irrelevant  illegal,  and  incompetent 
The  court  In  explaining  the  admission  of  tbe 
testimony,  states  that  when  It  was  offered 
the  district  attorney  said  be  would  connect 
the  aome.  Whatever  defect  may  exist  In 
tbe  bill  appears  to  be  cured  by  the  reference 
made  by  the  Judge  to  the  statement  of  facts, 
to  which  we  are  authorized.  In  the  explana- 
tion, to  refer.  An  examination  of  the  atat^ 
ment  of  facts  falls  to  show  that  Frllan  de  la 
Uaisa,  appellant,  was  present  at  the  time 
Rafael  de  la  Garza  made  tbe  alleged  state- 
ment so  that  it  was  not  admissible  on  tbe 
ground  that  appellant  was  present  and  par- 
ticipated In  the  statement  If  admissible  at 
all,  It  was  admissible  aa  the  declaration  of 
on«  c(H!ouplratOT  made  in  the  absence  of  the 


other,  and  in  pursuance  ci  the  conspiracy. 
If  It  be  conceded  that  It  was  admissible  on 
this  ground,  then  It  became  tbe  duty  of  the 
court  to  guard  tbe  effect  of  this  testimony; 
that  is,  to  instruct  tbe  Jury  that  they  could 
not  consider  It  as  evidence  against  appellant 
unless  th^  believed  the  ctmspiracy  bad  been 
establlahed,  and  that  tbe  threat  was  made  In 
aid  of  and  In  pursuance  of  such  conspiracy. 
In  this  connection  exertion  was  reserved  to 
tbe  fiallure  of  the  court  to  Instruct  the  Jury 
on  the  subject  of  conspiracy,  especially  with 
regard  to  tbla  declaration  of  Rafael  de  la 
Garza.  In  the  view  we  take  of  this  question, 
this  failure  of  tbe  court  was  such  error  as  to 
cause  a  reversal  of  this  case. 

Appellant  also  complains  of  tbe  rtfusal  <^ 
the  court  to  permit  him  to  introdnce  tbe  ha- 
beas corpus  proceedings  of  Frllan  de  la 
Garza  on  bis  i^tpUcation  for  ball.  The  pur- 
pose of  tbls  testimony  was  to  get  before  the 
Jury  the  fact  that  tbe  court  after  bearing  tbe 
testimony,  fixed  appellant's  bail  at  $790. 
Tbls  testimony  was  clearly  inadmissible.  It 
would  serve  no  useful  purpose  to  get  before 
the  Jury  the  opinion  of  the  Judge  wbo  tried 
the  case  as  to  its  character,— whether  ball- 
able  or  not 

It  occurs  to  us  that  the  testimony  to  the 
effect  that  Rafael  de  la  Garza  was  the  owner 
of,  and  had  in  his  possession,  a  45-cali1}er 
pistol,  was  admissible.  Deceased  was  killed 
with  a  pistol,  and  while  we  are  not  Informed 
as  to  whether  or  not,  from  tbe  nature  of  the 
wounds,  they  were  inflicted  with  a  45-caIlber 
bullet  tbe  evidence  does  not  exclude  the  Idea 
that  tbe  wounds  may  have  been  Inflicted 
with  Buch  buUet 

In  the  motion  for  new  trial,  appellant  set 
up  as  a  ground  thereof  that  his  attorney  at 
the  trial,  to  wit  George  M.  Martin,  was  dur- 
ing the  trial  In  such  condition,  both  physically 
and  mentally,  as  to  wholly  incapacitate  him 
from  trying  said  cause.  Inasmuch  aa  tbla 
case  win  be  reversed  on  other  gronnda.  here- 
tofore stated,  It  la  not  necessary  to  decide 
this  matter.  . 

For  the  error  of  the  court  In  admitting  tbe 
declaration  of  Rafael  de  la  Garza,  made  to 
Cheno  Castillo,  to  the  effect  that  If  they 
conld  not  win  the  land  by  law,  they  would 
by  bullets,  made  In  the  absence  of  appellant 
and  for  tbe  error  of  the  court  in  falling  to  in- 
struct tbe  Jury  in  regard  thereto,  the  Judg- 
ment is  reversed  and  the  cause  remanded. 


CATLBTT  V.  STATBL 
•(Ooort  of  Orlminal  Appeals  of  Texas.  Mardi 

13,  1801.) 

ASSAULT— CO  MPLAINT-M ISNOUDR—BVIDBNCB 
—DECLARATIONS  OP  PERSON  ASSAULTED— 
OPINION  EVIDBHCS— DEFENDANT'S  FRAUS 
OF  HIND. 

1.  If  the  person  assaulted  Is  once  correctly 
named  In  the  complaint  In  a  prosecntioo  for  the 
assBolt,  a  miststatement  of  hia  name  subzie- 
quently  in  the  pleading  Is  no  ground  for 
quashal. 
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2.  £Md«Bce  of  ttatemoiU  before  tbe  trial  hj 
the  person  sBunlted  are  iasdmiMible  where 
the  tatter  does  not  testify. 

8.  A  witnesa  was  properly  permitted  to  state 
tfaat  at  the  time  of  the  assault  ecmplained  of 
mccned  seemed  to  be  angry. 

Appeal  from  Hill  county  court;  J.  B. 
Reynolds,  Judge. 

Wiley  Catlett  was  conrlcted  of  assanlt 
and  he  appeals.  Affirmed. 

W.  SL  Sit^  and  Nelson  Phillips,  for  ap- 
pellant D.  B.  Slmmona.  Acttof  Aast  Atty. 
Gen.,  tor  the  State. 

DAVIDSON,  P.  J.  Appellant  was  conTlct- 
ed  of  an  aggravated  assault  upon  a  woman, 
and  bis  punishment  asseesed  at  a  fine  of 
$C0.  He  moved  In  arrest  of  judgment  The 
eomplatnt  charged  that  "defendant  unlaw- 
fully, In  and  upon  Mazle  Pryor  did  commit 
an  aggrarated  assault  the  said  Wiley  Cat- 
lett then  and  th«re  being  an  adult  male, 
and  tbe  said  Maale  Otiett  then  and  there 
being  a  female,"  etc.  His  attack  is  based 
upon  the  fact  that  In  attempting  to  set  out 
ilnxie  Fryer's  name  tbe  second  time  the 
pleader  made  a  mistake,  and  called  her 
Mazle  Catlett.  Where  the  name  In  the  In- 
formation or  Indictment  or  crtmlnal  plead- 
ing has  been  once  correctly  stated,  although 
it  la  misstated  In  sidiseqtient  portions  of 
the  said  pleading,  and  referred  to  by  tbe 
word  *'sald,"  tbe  misstatement  of  the  name 
will  not  be  ground  for  qnashal.  Ford  t. 
State  (Tex.  Or.  Ak>.)  64  B.  W.  761;  Decbard 
T.  State  (Tex.  Or.  App.)  67  S.  W.  813. 

On  crosB-examlnatlon  of  the  witness  Ifc- 
Klnn<m,  appellant  proposed  to  prove  what 
Hazle  Pryor  stated  to  him  on  the  morning 
vt  and  prior  to  the  difficulty  with  respect 
to  Instituting  snlt  against  the  Missouri,  Kan- 
sas &  TexAt  Railway.  The  witness  was  an 
attorney.  Without  going  Into  the  details  la 
regard  to  this  matter,  It  Is  sufficient  to  say 
that  Mazle  Pryor  did  not  testify,  and  her 
statement  to  McBlnnoB  was  not  admissible  ■ 
testimony. 

The  witness  Case  was  permitted  to  answer 
that  at  the  time  of  the  difficulty  appellant 
seemed  to  be  In  an  uigry  frame  of  mlad. 
This  was  objected  to  as  being  the  opinion 
at  the  witness.  This  evldmoe  was  permissi- 
ble. 

Appellant  tendered  one  Woodall,  and  pro- 
posed to  prove  by  him  that  on  the  morning 
of  the  difficulty;  at  bis  bouse,  he  overheard 
a  convereatlon  between  Mazle  Pryor  and  an- 
other party  in  the  room  of  her  house,  only  a 
few  feet  distant  from  witness*  house.  In 
which  Mazle  Pryor  stated,  as  she  saw  the 
physician  coming  for  the  purpose  of  mak- 
ing an  examination:  "Yonder  comes  the  doc- 
tor. X  had  better  ran  and  Jump  in  bed." 
This  testimony  was  offered  for  tbe  purpose 
of  showing  that  no  violence  had  been  used 
by  appellant  upon  the  person  of  Mazie  Pry- 
or. As  before  stated,  Mazle  Pryor  did  not 
testify,  and  this  was  not  evidence.   If,  la 


fact,  no  injury  was  Inflicted  upM  Haxle 
Pryor,  that  fact  was  easily  susceptible  of 
proof  by  parties  who  examined  her.  In  oar 
opinion,  an  examination  of  this  record  shows 
a  clear  case  of  assault  by  appellant  upoa 
the  female  named  tn  the  Information.  No 
reversible  error  having  been  committed  op- 
on  the  trial,  the  Jodgmeat  ii  afflnmed. 


MARTIN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  March 
13,  1901.) 

INTOXICATING  UQUORS-LOCAL  OPTIOK  LAW 
—TRIAL— OONTINUANCB—EVIDENCB. 

1.  Where,  on  trial  for  Tioiation  of  the  local 
option  law,  alleged  absent  Mstimony  would 
merely  tend  to  Bhow  that  defendant  was  keep- 
ing whisky  of  alleged  purchasers  in  his  cold- 
storage  establisbment,  and  handed  It  oat  to 
them  by  the  drink  or  plat,  they  paying  for  it 
at  the  time  it  was  handed  ont,  and  not  at  the 
time  it  waa  ordered,  a  continuance  was  prop- 
erly refused  where  there  was  evidence  of  like 
character,  on  wUch  defeadant  was  rightly  con* 
victed. 

2.  On  trial  for  violation  of  the  local  option 
law,  a  United  States  revenue  license  taken  out 
by  defendant,  and  bearing  date  prior  to  the  fll- 
tng  of  the  ctHopIalnt,  and  Which  was  posted  la 
his  place  of  busineis.  was  admissible  In  evi- 
dence against  him,  whether  or  not  it  was  shown 
to  hare  b^en  in  bis  possession  prior  to  the  filing 
of  the  complaint. 

8.0a  trial  for  a  violation  of  the  local  option 
l&w,  evidence  was  admissible  on  the  pwt  of  the 
state  showing  tbe  defendant's  manner  of  taking 
orders  for  whisky,  the  sales,  etc.,  and  his  gm- 
eral  system  of  transacting  the  business. 

Appeal  from  Jack  county  court;  Thomas 
F.  norton.  Judge. 

J.  W.  Martin  was  convicted  of  vitiating 
tbe  local  option  law,  and  appeals.  Affirmed. 

J.  a  Honts  and  Y.  Bl  Dowell,  cor  i^ei- 
lant.  D.  B.  Slmmona,  AcOnff  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  coavlct- 
ed  of  violating  tbe  local  option  law,  and  his 
punlBbmeat  assessed  at  a  fine  of  |100,  and 
00  days'  confinement  tn  the  cotmty  jail.  Mo- 
tion is  made  to  quash  the  infonnatlon.  This 
pleading  la  in  accord  with  the  decisione  of 
this  court.  Appellant's  application  for  con- 
tinuance was  overruled.  It  Is  rather  lengthy, 
but,  in  our  opinion,  presents  no  reason  why 
the  cause  should  have  been  continued.  The 
substance  of  the  alleged  absent  testimony 
would  show,  or  tend  to  show,  that  he  was 
keeping  whisky  of  the  allied  purchaser 
and  othere  in  bis  cold-storage  establishment, 
and  handed  It  out  to  them,  as  they  called 
for  it,  by  the  drink  or  In  larger  quantities, 
and  that  the  particular  whisky  mentioned 
In  the  information  was  owned  by  oae  Coop- 
er, and  at  the  time  of  the  sale  Cooper  had 
it  In  appellant's  cold  storage,  and  brougbt 
his  friend  (one  of  the  witnesses)  to  appel- 
lant's house,  and  there  treated  him  to  a 
drink  of  whisky.  The  case,  as  made  by  an 
the  testimony,  shows  substantially  that  ap* 
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prilcnt  bought  out  the  cokt-Btonge  emeem 
of  «Be  LMeti,  ind  ran  bis  c(dd-Btorag«  upon 
the  order  lystera;  that  Is,  partJes  would 
«rder  wbMy  In  sneh  auantitles  as  desired 
thraogb  appellmt,  be  k«eiHng  Uanlis  for 
that  purpose.  Upon  tbe  arrlTftl  of  the  whis- 
ky, affpeUaat  MUfloS  tbe  partlea  who  aent 
the  orders.  So  far  as  shown  by  the  record, 
aime  of  tht  partlea  who  ordered  the  whtaky 
erer  ptid  for  tt  In  advance,  or  tendered  ap- 
penant  money  vlth  which  to  pay  for  the 
whisky  ordered.  But  the  teathnony  fs  prac* 
tically  hannoBloOB,  If  not  enth«Iy  st^  to  the 
effect  Hurt  the  whisky  obtained  on  these  or- 
ders waa  left  with  appellant,  and  that  the 
partfea  ordeilng  It  wonld  come  to  appellant's 
boose  and  get  It  hy  the  drlift,  oeculonally 
by  the  pint,  alwaya  paying  for  the  amotmt 
obtained  at  the  time  ft  was  obtained.  For 
Inatanee,  where  one  of  the  patties  bad  or* 
dered  wbtefcy.  he  woold  go  Into  appeSanfa 
cold  storage,  can  for  gbusea  and  whisky, 
and,  upon  drinking,  would  pay  10  ceata  per 
drink.  If  dealred  by  the  plot,  the  party 
purchasing  would  get  a  pint  md  pay  a 
qnarter  of  a  doBar  for  It  The  testimony, 
ttaeref(H«,  of  the  abaent  wftnesaes  wonM 
tend  to  fortify  and  strengthen  the  state's 
case;  for  It  was  i^aced  beyond  cavil  that 
tlila  order  system  waa  a  abam.  and  was  only 
Intended  to  corer  np  an  ordinary  saloon  Imsl- 
nesa.  All  of  tbe  partlea  who  ordered  whisky 
bought  and  paid  for  It  <Krer  the  counter, 
Just  as  fliey  did  In  tbe  old-fashioned  way. 
I^e  court  waa  coirect  In  refusing  the  ap> 
plication. 

Tbe  United  States  rerenue  license  taken 
ont  by  aMKllant  waa  Introduced  m  evidence 
over  objections.  Hie  contention  of  ai^l- 
laxrt  was  that  tbe  U  cense  waa  not  admissi- 
ble, unless  It  was  shown  to  hare  been  In 
poBsemlon  of  appellant  prior  to  the  flHng  of 
the  complaint  In  this  cause.  The  license 
bore  date  April  24,  1809;  which  was  some 
^me  prior  to  the  flllng  of  the  complaint 
Tbe  contention  la  not  tenable,  whether  ap- 
pellant was  seen  in  poBSesslon  of  it  or  not 
prlOT  to  the  flllng  of  the  complaint  It  was 
shown  that  he  had  the  license,  and  It  waa 
posted  up  In  a  conspicuous  idace  In  his  sa- 
loon or  cold  storage. 

There  was  testimony  offered  by  tbe  state 
showing  appellant's  manner  of  taking  orders 
and  dlsposlDg  of  the  whisky  upon  Its  receipt; 
In  fact  showing  his  general  system  of  do- 
ing business.  Objection  waa  Interpceed  to 
this  evidence.  We  have  frequently  had  oc- 
casion to  discuss  the  admlsalbtllty  of  such 
evidence  In  cases  of  this  character,  and  have 
uniformly  held  ft  admlssfbte. 

The  refusal  of  special  charges  requested 
by  appellant  was  correct  on  part  of  the 
court,  and  the  requested  charges  given  were 
certainly  favorable  to  him.  The  evidence 
Justlflea  the  conviction,  and  shows  as  clear 
an  evasion  of  the  law  as  has  been  presented 
to  this  court  1^  any  record.  The  Judgment 
Is  afflrmed. 


MOORB  V.  STATE. 
(Court  of  Oriminal  Appeals  of  Texas.  Uarch 
13,  1901.) 

APPEAL-STATEMENT  OP  FACT»-Bn-L  OF 
BXCBFTIOHS. 

On  appeal,  In  the  absence  of  a  Btatement 
of  facts  or  bill  ot  exceptions,  queBtions  relative 
to  tb«  admissioD  of  testimony,  tbe  refusal  to 
give  special  instructions,  and  the  charge  of  tbe 
court  cannot  be  reviewed. 

Appeal  from  district  court  Tarrant  coun- 
ty;  W.  D.  Harris,  Judge. 

George  Moore  was  convicted  as  an  accom- 
plice to  murder  In  the  first  degree  and  he 
appeals.  Affirmed. 

D.  B.  Slmmona,  Acting  Asst  Atty.  Qen., 
for  the  State. 

HENDEBSON.  J.  Appellant  was  convict- 
ed aa  an  accomplice  to  murder  In  the  fltst 
d^ree^  and  his  punishment  asaesaed  at  con- 
flnonent  In  the  peidtentlary  for  life;  hence 
this  appeuL 

There  to  nellber  stotement  of  facts  nor 
bUI  of  exceptions  contained  In  the  record. 
We  cannot  consider  questlotts  raised  In  the 
motion  for  new  trial  with  reference  to  tbe 
admission  of  testimony,  there  being  no  ex- 
ceptions reserved.  Nor  can  we  consider  the 
refusal  of  the  court  to  give  certain  B^>edal 
charges,  as  none  are  contained  in  tbe  rec- 
ord. The  objections  to  the  charge  of  tbe 
court  as  contained  In  the  motion  for  new 
trita  do  not  appear  to  be  well  taken;  that 
Is,  the  charge  aeems  to  be  a  proper  legal 
charge  on  Its  face,  and  applicable  to  a  state 
of  facts  provable  under  itae  Indictment  In 
the  absence  of  a  statement  of  facts,  we  can- 
not say  that  the  same  Is  erroneous.  The 
court  appears  to  have  properly  anawered 
the  question  propotmded  to  him  by  the  Jufy. 
Ko  error  appearing  In  the  record,  the  Judg- 
ment Is  affirmed. 


GAHTRBLL  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  March 
13.  1901.) 

LANDLORD  AND  TENANT— MAUCIO US  UIS- 
CHIBF-OAUSINa  STOCK  TO  GO  ON 
[NOIiOSBD  ULSD. 

1.  Under  Saylea'  Civ.  8t  art.  82S0.  providing 
that  a  lassee  of  lands  shall  not  aubleaae  without 
first  obtaining  the  consent  of  his  landlord,  a 
sublease  by  a  tenant  is  void  If  made  without 
tbe  landlord's  consent,  and  the  legal  status  of 
the  tenant  la  tbe  same  aa  if  no  attempt  to  sab- 
lease  had  been  made. 

2.  If  a  tenant  after  breach  of  his  rental  con- 
tract, and  after  the  landlord  has  assumed  con- 
trol of  the  cultivated  land,  tarns  his  cattle  Into 
th«  inclosore  be  has  rented,  and  they  go  apon 
tbe  cultivated  land,  he  ie  liable  to  be  prosecut- 
ed ander  Pen.  Code,  art  794,  making  it  an- 
lawfnl  to  cause  stock  to  go  on  the  Inclosed  land 
of  another  withotrt  his  consent. 

HepdersOR.  3.,  dissen^ng 

Appeal  from  Hood  county  court;  FM 
JackaoQ,  JudgSb 


Digitized  by 


Google 


488 


01  SOUTHWESTERN  RBPOBTBB. 


(Tex. 


Dave  Oartrell  wai  convicted  for  causing 
stock  to  go  on  the  Indoaed  land  ot  anothw. 
and  appeals.  Affirmed. 

D.  E.  Simmona,  Acting  Asat  Attgr.  Oen., 
for  tlie  Stat& 

BB00K8,  J.  Appellant  was  convicted  tot 
causing  stock  to  go  on  the  inclosed  land  of 
another,  and  hla  punishment  assessed  at  a 
fine  of  f  10. 

The  prosecuting  vltness,  T.  P.  Boyet.  testi- 
fied for  the  state:  That  he  rented  land  to 
appellant  for  the  year  1900.  There  were  a 
house,  bam,  and  outhouse  on  the  land.  De- 
fendant was  to  use  and  occupy  them  daring 
his  tenancy.  The  land  was  all  In  one  in- 
closure.  The  house  and  lot  was  cut  off  by 
a  fence  from  the  Add.  There  were  about  30 
acres  of  cleared  land  and  10  acres  wood 
land  in  the  field.  The  cleared  land  was  to 
be  planted  In  corn  and  cotton  by  defendant, 
who  was  to  work  the  ctoj^  Witness  was  to 
have  one-third  the  com  and  one-fourth  the 
cotton  as  rents.  Defendant  planted  about 
20  acres  in  com,  and  i»<epared  for  planting 
10  acres  In  cotton.  About  April  Ist  defend- 
ant quit  his  crop  and  refused  to  work  It 
Witness  tried  to  get  him  to  work,  bat  he 
would  not  On  the  12tb  of  April  defendant 
Bold  the  growing  corn  crop  to  J.  B.  Crltes, 
and  all  his  lease  rights  for  1900  In  and  to  the 
land.  Orltes  sold  same  to  Smith  on  April 
18th.  Witness  did  not  agree  to  sale  by  de- 
fendant to  Crltes,  and  did  not  make  any  t«i- 
ancy  contract  with  Critas  or  Smith,  but  re- 
fused to  let  either  of  them  have  the  crop  and 
premises.  On  May  lat  witness  took  charge 
of  the  field  and  crop,  and  told  defendant  if 
be  was  not  going  to  cany  ont  his  rental  con- 
tract to  get  out  of  witneas*  house.  Defuid- 
ant  refused  again  to  work  the  cn^,  and  did 
not  get  out  of  the  house;  Witness  woriced 
the  com  crop  out,  and  i^anted  the  cotton. 
Defendant  turned  his  horses  In  the  field,  and 
they  ran  over  the  crop  and  damaged  aaA  de- 
stroyed some  com.  The  wood  land  was  used 
for  pasture.  Witness  agreed  tor  defenduit 
to  gnuse  the  wood  land  In  the  spring,  but  aft- 
er defendant  quit  bis  crop  and  refused  to 
cany  ont  his  contract  and  after  witness  had 
taken  possession  of  the  crop,  witneas  for- 
bade defendant  tuning  his  stock  in  the  field 
at  alL  That  defendant^a  hrases  imte  seen 
tn  the  com  land  on  the  12th  of  May,  1900. 
That  the  wood  land  was  not  separated  from 
the  cultivated  land.  Witneas  GMtes  testi- 
fied: That,  under  his  purchase  of  the  rental 
contract  of  defendant  defendant  was  not  to 
leave  the  place,  but  to  let  witness  hare  the 
entire  crop  for  the  year.  Next  day  Crltes 
sold  his  rental  contract  to  Wheeler  Smith, 
but  Boyet  would  not  let  Smith  yroA  the  crop, 
but  stated  be  would  work  it  himself,  and 
did  BO.  Defendant  remained  in  poBsesslon 
of  the  house,  bam,  ,Iot  and  premises,  and 
pastored  bis  horses  on  the  uncultivated  land. 
Defendant  testified:    That  he  rented  the 


land  in  controversy  from  Boyet  and  under 
the  rental  contract  Boyet  promised  to  have 
the  pasture  land  wired  off  from  the  culti- 
vated land,  but  did  not  do  so.  That  witneas 
turned  his  horses  Into  the  wood  or  pasture 
land,  or  else  had  them  staked  upon  Qie  land. 
When  they  were  turned  upon  the  land,  he 
had  parties  to  look  after  them,  so  th&t  th^ 
would  not  run  upon  the  planted  land.  That 
Boyet  took  charge  of  the  land  without  the 
consent  of  defendant  At  the  time  defend- 
ant sold  his  lease  to  Crltes,  he  did  not  Intend 
to  leave  the  place,  but  to  use  the  house  and 
lot  and  to  graze  hla  horses  on  the  pasture 
land. 

Article  82S0,  Saylea*  Glv.  8t,  pcovldea,  "If 
lands  or  tenementa  are  rented  by  the  land- 
lord to  any  person  or  persons,  such  person 
or  peraons  renting  said  land  or  tenementa 
Shalt  not  rent  or  lease  said  lands  or  tene- 
ments dnrlng  the  term  of  said  leaae  to  any 
other  person,  wltbout  first  obtaining  the  con- 
sent of  tbe  landlord,  his  agent  or  attorney." 
Under  the  provisions  of  this  article,  the  lease 
of  the  land  by  defendant  to  witness  Crltes, 
and  by  Crltes  to  Smith,  was  void,  because 
the  landlord,  Boyet  did  not  consent  to  such 
sublease  of  the  land.  This  sublease  being, 
therefore,  void,  ttie  legal  statua  of  the  de- 
fendant la  the  same  as  if  be  had  never  at- 
tempted to  lease  the  lands.  Then  we  have 
the  proposition  submitted  to  us,  under  the 
above  state  of  facts,  as  to  whether  a  tenant 
who  turns  stock  into  an  Inclosurebebaar^t- 
ed  for  the  entire  year,  after  teeadi  of  rental 
contract  end  after  tbe  landlord  has  assumed 
control  of  cultivated  land,  can  be  prosecuted, 
under  artlde  794.  Fen.  Code,  for  causing 
8to<^  to  go  upon  the  Inclosed  land  of  an- 
other. In  Hurlbut  v.  State,  12  Tex.  A^^ 
252.  we  held  that  one  Joint  owner  was  not 
Justifiable  in  breakli^  the  fence  without  the 
other's  consent  From  the  evidence  as  dis- 
closed above,  Boyet  assumed  control  of  the 
cultivated  land.  Appellant  remained  in  pos- 
session of  the  house,  and  used  the  wood  land 
as  a  pasture.  On  any  phase  of  the  case,  the 
most  that  can  he  said  In  behalf  of  appel- 
lant is  that  he  was  a  Joint  possessor  with  the 
landlord  for  the  year  1000.  If  so.  when- 
ever he  turned  the  stock  within  tbe  Indo- 
sure.  and  th^  went  upon  the  cultivated 
land  bdng  worked  by  the  landlord,  then  he 
violated  the  letter  and  spirit  of  this  statute. 
If  he  had  entirely  abandoned  the  contract 
then  he  would  he  guil^  under  any  phase  of 
the  statute.  We  think  the  evidence  amply 
supports  the  verdict 

We  have  reviewed  appellant's  various  as- 
slgnmraits  aa  contained  In  his  motion  for 
new  trial,  and  do  not  think  any  of  them  are 
veil  taken.  The  charge  of  the  coort  Is  cw- 
rect  and  the  Judgment  Is  In  all  things  af- 
firmed. 

HENDERSON.  J.  (dissenting.  Tbe  opin- 
ion of  the  court  Is  based  on  the  idea  that  tbe 
evidence  showed  the  parties  were  Joint  ten- 
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antiL  or,  as  said  bj  the  conrt,  "appdlast  was 
a  Joint  possessor  with  the  landlord  [who  was 
the  prosecutor]  for  the  year  1900."  and  that 
therefore  one  Joint  tenant  or  Joint  posaesKv 
bad  no  rlfht  to  turn  bis  stock  on  the  jHwp* 
otj  in  J<^t  poaseaston;  and  reference  Is 
made  In  Bnroort  of  this  pn^wsltton  to  Hnrl- 
bnt  V.  State,  12  Tex.  Ap^  282.  That  was  a 
case  where  the  proof  showed  the  fence 
which  Was  alleged  to  hare  been  breached 
was  a  partltira  fence  between  the  parties, 
and  was  Jointly  owned  by  appelant  and  the 
proaecntor;  tiwt  ts,  nelthor  had  any  Indi- 
Tldoal  separate  Interest  In  the  teacct  but 
they  were  in  fact  Joint  owners.  The  te^ice. 
boweTcr,  divided  the  tracts  of  land  owned 
sererally  by  appellant  and  prosecutor,  and 
the  decision  rightly  holds  that  the  breaking 
of  the  Joint  fence,  which  was  k^  up  for  the 
protection  of  the  several  cr(^  of  these  two 
persons,  waa  inhibited  tqr  the  atatote.  But 
I  do  not  b^eve  this  doctrine  wonld  apply 
where  the  inclosed  land,  as  well  as  the  fence, 
was  owned  Jointly;  each  tenant  in  common 
being  entitled  to  the  enjoyment  of  the  entire 
premises,  and  neither  being  liable  to  the 
other  for  the  use  of  the  prt^nrty.  Osbom  v. 
Osbom,  62  Tez.  485;  Bocme  v.  Knox.  80  Tex. 
642,  16  S.  W.  448.  But  as  stated  above,  the 
opinion  of  the  conrt  fUtds  as  a  fact  that  the 
parties  (anpellant  and  his  landlord)  were 
Joint  tenants  or  Joint  possessors  of  the  land 
in  questloD.  Mr.  Blackstone,  In  defining  who 
are  Joint  tenants,  quoting  from  Uttleton. 
uses  this  language:  "Where  there  Is  a  Joint 
or  common  interest,  no  man  can  certainly 
tell  which  part  Is  bis  own."  2  BL  Comm. 
19L  Now.  referring  to  the  evidence  as  con- 
tained In  the  opinion.  It  will  be  seen  that 
the  landlord,  Boyet  who  was  the  owner 
In  fee  of  the  premises,  rented  the  entire 
tract.  Including  the  house,  pasture,  and  the 
cultivated  land,  for  the  year  1900,  to  appel- 
lant. Gartrell.  The  latter,  after  planting 
the  crop  of  corn  on  20  acres,  and  preparing 
the  balance  of  the  cultivated  land  (10  acres) 
tor  planting  cotton,  sublet  the  land  to  an- 
other party.  The  landlord  did  not  approve 
this.  and.  it  appears  (without  the  consent  of 
his  tenant),  took  possession  of  the  cultivated 
land;  the  toiant  holding  possession  of  the 
house  and  tenements  and  the  pasture  land, 
which  adjoined  the  cultivated  land,  and 
which  the  record  shows  the  landlord  bad 
agreed  to  fence  oCC  from  the  cultivated  land. 
The  landlord  bad  not  ousted  his  tenant,  ex- 
cept as  to  the  cultivated  land,— about  30 
acres,— and  this  he  seems  to  have  held 
against  his  tenant's  consent  The  only  log- 
ical deduction  that  can  be  drawn  from  the 
facts  Is  that  the  landlord  having  regained 
actual  possession  of  the  cultivated  land,  and 
his  tenant  holding  possession  of  all  the  oth- 
er land,  th^  were  not  Joint  tenants  or  Joint 
possessors  of  the  entire  tract,  but  each  pos- 
sessed a  definite  portion  of  the  entire  tract, 
and  bdd  tiie  same  In  severalty.  Then  it  fol- 
lows that  eBcb  had  a  right  to  use  his  own; 


and,  under  the  laws  of  this  state  (the  com- 
mon law  with  reference  to  cattle  rannlnc  on 
the  unlnclosed  land  of  anotiier  not  being  In 
force  here).  It  was  the  duty  <a  Boyet,  prose- 
cutor, if  he  desired  to  protect  his  cam  pAtch 
(which  he  had  seized  from  appellant  and 
held  In  aeroalty)  from  the  depredati«is  of 
appellant's  stock,  to  place  a  fence  around  the 
same  for  bis  protection.  Davis  v.  Davis,  70 
Tex.  123,  7  &  W.  826;  Agency  Co.  v.  McClel- 
land, 86  Tex.  179,  23  &  W.  676.  1100,  22  U 
R.  A.  106.  I  do  not  deem  It  necessary  to 
discuss  the  dvil  rights  and  remedies  be- 
tween landlord  and  tenant  where  the  latter 
has  suUet  the  premises,  or  a  part  thereof, 
without  authority  of  the  written  contract 
But  certainly  where,  on  such  breach  of  the 
rental  contiact,  the  landlord  has  seized  a 
part  of  the  rented  premises,  leaving  hla  ten- 
ant In  possession  of  another  inrt,  he  cannot 
claim  to  be  a  Joint  tenant  or  Joint  possessor 
of  the  entire  premises  with  his  tenant  In- 
voking the  protection  of  a  criminal  statute 
against  depredations  of  t^odk  of  his  tenant 
where  the  portion  of  the  land  held  by  him  Is 
milncloaed  by  a  separate  fence. 


DAWSON  T.  STATE.1 

(Oonrt  of  Criminal  Appeals  of  Texas.   Feb.  6, 
1901.) 

LARCBNT— THBPT  OF  CATTTLB— INDICTMBNT— 
UNKNOWN  OWNBRB  —  PROOF  —  DBOREB  OP 
PROOF— LOSS  BY  KNOWN  PBR80N. 

1.  The  fact  that  an  Indictment  for  cattle 
theft  alleges  that  the  cattle  were  the  property 
of  an  unknown  owner  does  not  relieve  the  state 
from  the  neceesity  of  prOTlng  that  they  were 
cattle  belonging  to  an  unknown  owner,  and  that 
the  defendant  took  them  from  the  unknown 
owner  without  his  consent  and  with  intrat  to 
appropriate  them. 

2.  Where  an  indictment  for  cnttle  theft  al- 
legee  the  animals  to  have  been  stolen  from  an 
unknown  owner,  testimony  that  cattle  had  been 
loBt  bv  ceruin  partiei  was  inadmlasible. 

S.  Where,  on  a  proaecntioo  for  a  theft  of  cat- 
tle of  an  nnknown  owner,  there  is  no  evidence 
that  anj  unknown  owner  possessed  any  cattle 
In  that  part  of.  the  countir,  and  no  evideDce  to 
show  that  animals  found  In  defendant's  pos- 
session had  belonged  to  any  nnknown  owner, 
the  conviction  cannot  be  sustained. 

Appeal  from  dlsMct  court  Floyd  county; 
S.  I.  Newton,  Judge. 

T.  EL  Dawson  was  convicted  of  cattle 
theft  and  he  appeals.  Reversed. 

Wilson  &  Kinder,  for  appellant  Cowan 
&  Bumey  and  D.  B.  Simmons,  Acting  Asst 

Atty.  Oen.,  for  the  Stale. 

BROOKS.  J.  Appellant  was  convicted  of 
cattle  theft  and  bis  punisbment  assessed  at 
two  years'  confinement  In  the  penitentiary. 
We  quote  from  appellant's  brief  a  statement 
of  the  facts,  which  we  ^m  substantially 
correct  to  wit:  "The  sheriff  of  the  coimty 
and  his  d^uty  weit  to  defendant's  house 
abont  August  22d,  and  snne  10  daya  before 
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tbe  court  convened  at  wUch  defendant  was 
Indleted,  tot  the  purpose  of  examining  de- 
fendanf a  Btoctt  of  cattle.  They  reacbed  de- 
fendant's home  about  9  o'clock  at  night, 
and.  after  the  nsual  flalutatton,  stated  to 
him  their  business;  to  which,  so  far  as  the 
sheriff  and  bis  deputy  state,  defiendant  made 
no  objection,  but  willtn^y  gaTe  them  hla 
asiriiitanee.  They  made  an  examination  of 
the  cattle  In  the  corrals  of  defendant,  and 
claimed  to  have  found  24  calTca  tar  which 
they  saw  no  mothers.  These  witnesses  tes- 
tify, In  substance  that  defendant  dafmed 
all  the  cattle  they  saw,  although  no  animal 
or  animals  were  especially  pointed  out  to 
bim.  Defendant,  when  court  conTcned,  was 
brought  before  the  grand  Jury,  and  Inter- 
rogated as  a  witness,  after  being  warned. 
Whether  he  was  warned  before  or  after  he 
was  sworn  seems  to  be  In  dispute.  At  any 
rate,  defendant  was  tben  and  there  called 
upon  to  state  why  be  had  24  motherless 
calves  in  his  corrals  and  about  his  place  at 
tbe  time  of  the  sheriff  and  his  deputy's  noc- 
turnal visit  He  answered  that  if  be  had 
that  many  calves  It  was  strange,  and  made 
no  further  explanations.  If  any  were  sought 
by  the  grand  jury.  The  evidence  of  the 
sheriff  and  his  depoty,  as  to  the  excessive 
number  of  calves,  is  corroborated  by  Sam 
Moore,  who  some  time  [nrevlons  to  the  aber- 
llTs  visit  examined  defendant's  cattle  on  the 
open  range,  about  one-half  mile  from  defend- 
ant's house,  and  counted  defendant's  cattle. 
Neither  defendant,  nor  any  one  representing 
htm,  was  present,  and  this  seems,  upon  the 
part  of  the  witness  Sam  Moore,  to  have 
been  strictly  an  ex  parte  proceeding.  At 
any  rate,  he  teatlQes  he  found  more  calves 
than  there  were  cows.  This  Is  about  the 
state's  case,  showing  the  number  of  cattle 
claimed  by  defendant  Then  the  state  shows 
where  d^endant  obtained  said  cattle  by  the 
testimony  of  the  witness  Sam  Moore,  and 
A.  G.  Llgertwood,  general  manager  of  tbe 
Matador  Oattle  Compaay.  Sam  Moore  says 
he  was  posseeaed  of  about  200  bead  of  cat- 
tle, and  during  that  year  he  lost  only  S 
calves.  Two  of  them  he  never  saw,  but 
only  knew  they  had  been  born  by  hla  cows 
to  Increase  his  fold  by  tbeir  appearance 
when  they  came  up.  The  otbe.r  calf  he  saw 
by  tbe  assistance  of  a  field  glass.  He  saw 
a  cow  about  1^  miles  from  bis  house,  od 
the  prairie,  with  a  freshly-gotten  calf  by  her 
side.  He  saw  tbe  cow  next  day,  but  she 
was  minus  the  calf.  These,  the  state  claims, 
were  cogent  circumstances  to  show  defend- 
aufs  guilt  although  Moore  testidea  that 
his  three  calvea  might  have  died  or  have 
been  eaten  by  the  wolvea,  as  calvea  In 
that  locality  occasionally  died  or  were  de- 
stroyed the  TTolves.  He  does  not  testi- 
fy that  any  of  the  calves,  for  which  defend- 
ant was  omvicted  s^peared  to  be  his.  Moore 
also  teatiacs  that  upon  another  occaston  be 
saw  three  cows  Inside  the  Matador  pasture, 
about  1%  miles  from  defendaitf  s  boose,  and 


lo(^iig  BDd  lowing  in  the  direction  of  d«- 
fendanlfa.  He  wid  theae  eewa  seemed  to 
have  lost  their  calves.-  It  wlU  be  undov 
stood  that  def^ttdanra  place,  aSao  Sam 
Moore's,  as  w^l  aa  others,  were  on  tlw  opw 
range,  just  ontslde  the  Dntcbmni  pastiire 
of  the  Matador  ranch.  Ugertwood  testtiled 
he  was  general  manager  at  tte  Matador 
mncfa.  and  In  said  ranch  there  wwe  eight 
snbdlvtslons,  of  which  ttao  Dntchflian  pos- 
mre  was  one,  and  that  he  knew  from  dif- 
ferent clrcnmstaDces  be  lost  cattle  from  said 
ranch  by  theft.  *  *  *  In  tbls  paatnre  he 
branded  some  1.S0O  calves  In  the  year  of  the 
theft  and  he  stated  that  be  saw  three  cows 
that  had  lost  their  calves  during  tbat  year. 
He  knew  so  by  tbeir  general  appearance. 
He  was  not  prepared  to  say,  however,  what 
became  of  tiiese  three  calves,— whether  they 
were  stolen,  eaten  by  wotves,  or  died  of 
black  leg.  He  did  not  know  any  of  the 
calvea  defendant  had  to  be  bis.  These  are, 
In  substance,  tbe  facts  of  the  state's  case. 
No  evidence  was  introduced  showing  that 
any  one  lost  cattle  In  that  neighborhood,  or 
that  there  were  any  cattle  In  that  locality 
belonging  to  unknown  owners." 

Appellant's  first  and  second  grounds  of  bis 
motion  for  new  trial  Insist  that  the  verdict 
of  the  Jury  is  contrary  to,  and  not  supported 
by,  tbe  law  and  evidence.  It  will  be  seen, 
from  an  Inspection  of  the  forgoing  stata- 
meut  of  facts,  there  Is  no  proof  In  the  fm- 
ord  that  any  unknown  owner  had  any  cat- 
tle In  the  range.  Nor  Is  there  any  proof 
that  any  nnknown  owner  had  any  cattle  In 
that  particular  part  of  the  country.  There 
Is  proof  that  a  man  named  Moore  had  lost 
cattle,  and  tbe  Matador  Cattle  Oompany  had 
lost  calves.  It  is  permissible,  under  our 
statute,  for  the  grand  jury,  after  making 
diligent  Inquiry  as  to  the  true  owner  of  cat- 
tle, and  not  being  able  to  find  the  owner 
after  such  Inquiry,  to  allege  In  the  Indict- 
ment that  said  cattle  were  taken,  being  then 
and  there  the  property  of  an  owner  un- 
known to  the  grand  jury.  But  this  does 
not  absolve  the  state  from  proving  that  there 
were  cattle  belonging  to  an  unknown  owner; 
nor  does  It  absolve  the  state  from  proving 
the  usual  and  customary  requisites  of  tlteft 
to  wit:  It  must  be  proved  that  defendant 
took  tbe  animal;  that  the  animal  belonged 
to  an  unknown  owner;  that  It  was  taken 
without  the  will,  knowledge,  or  consent  of 
said  nnknown  owner,  and  with  the  Intent  to 
appropriate  It  to  the  use  and  benefit  of  the 
party  so  taking.  In  other  words,  the  usual 
requisites  of  theft  must  be  established  as 
thoroughly  where  the  property  is  taken  from 
an  unknown  owner  as  when  taken  from  an 
owner  whose  name  is  alleged. 

The  learned  counsel  for  the  state  insists 
tbat  there  Is  less  proof  required  where  the 
prosecution  Is  based  upon  the  Idea  of  an 
unkQown  owner  than  where  the  allegAtlon 
Is  that  the  property  was  taken  from  a  cer- 
tain known  person.   We  cannot  agree  to  this 
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<«iituitlon,  hat,  m  Mated  sbore.  the  same 
MQiilsltes  ratut  be  proved  In  each  Instauee. 
l%e  fact  of  the  taklBg,  as  well  as  the  lack 
«f  consent,  may  be  established  by  drcom- 
stantlal  evidence;  uevertbeleBS,  tt  muM  be 
established.  Certainly.  If  the  grand  Jury 
41d  not  know  who  the  owner  of  cattle  was, 
then  It  follows  as  a  logical  sequence  that 
they  could  not  establish  by  poaltlTe  evidence 
the  lack  of  consent  on  the  part  of  the  no- 
known  owner.  But  this  does  not  absolve 
the  atate  of  the  duty  to  estabUsh  this  lack 
of  consent  as  Indicated  by  circumstantial 
-evidence. 

The  learned  counsel  for  state  also  InsM 
tha.t  it  was  permissible  that  other  parties, 
whose  names  were  known  to  the  grand  Jnry. 
4o  wit,  the  Matador  Qattle  Company  and 
ICoore,  had  themselves  lost  some  calves. 
We  do  not  think  this  evidence  admissible. 
It  Is  Insisted  the  testimony  is  admissible  by 
virtue  of  a  clause  In  Melton  v.  State  (Tex. 
Or.  App.)  66  S.  W.  67,  as  follows:  "The 
-difficulty  all  along  seems  to  be  the  failure 
-of  the  state  to  Identify  some  particular  an- 
imal, and  to  prove  that  such  animal  belong- 
ed to  some  unknown  owner.  No  witness 
proved  the  loss  of  an  animal  In  that  section 
which  belonged  to  an  unknown  owner." 
Instead  of  there  being  any  ambiguity  In  this, 
it  is  a  perfect  basis  for  the  reversal  of  the 
Judgment  herein.  In  this  case  the  proof 
«how8  that  no  unknown  owner  bad  lost  any 
property.  The  excerpt  from  the  Melton 
<^se  would  clearly  not  authorize  the  Intro- 
-duction  of  evidence  showing  that  parties 
who  were  known  to  the  grand  Jury  had  lost 
-cattle.  This,  indeed^  would  be  a  strange 
im>ceeding,— to  say  that,  the  grand  Jury, 
After  diligent  inquiry,  not  being  able  to  find 
•out  to  whom  the  cattle  alleged  In  the  In- 
■dictment  did  belong,  the  state  should  then 
Ite  permitted  to  prove  that  other  parties 
bad  lost  cattle,  and  convict  appellant,  by 
Implication,  upon  their  loss.  This  certainly 
-could  not  be  tolerated.  If  appellant  stole 
the  cattle  of  Moore,  he  should  have  been  In- 
flicted for  that;  if  he  stole  the  cattle  of 
the  Matador  Oattle  Company,  be  should  have 
been  indicted  for  that;  If  he  stole  cattle  be- 
longing to  an  unknown  owner,  he  should 
have  been  Indicted,  tried,  and  convicted  for 
that,  it  the  evidence  was  sufficient  These 
*r6  all  separate  and  different  dIMinct  oftena 
•ea,  and  absence  of  proof  of  one  cannot  be 
snpplemented  by  proof  of  another  or  ctr- 
■comstantial  evidence  of  another.  In  Melton 
-V.  State,  supra,  we  said  "that  where  it  ap- 
peared. In  the  prosecution  for  the  theft  of 
«  head  of  cattle  belonging  to  an  unknown 
-owner,  that  there  were  no  stray  cattle  In 
4hat  section,  refusal  to  charge  that  the  Jury 
must  acquit,  unless  the  state  IdentMcd  the 
animal  as  one  taken  out  of  the  possession  of 
Mch  unknown  owner,  was  error,  slnoe  the 
Jury  might  have  found  that  no  such  animal 
tnd  bMD  tott"  Thte  I*  dedaln  of  ttoe  case 
«t  bftr.  Tte  -tniMiM  IBIM  t»  Bliow  ttwt 


n  VBlmal  of  ma  ukaown  owner  had  been 
lost  or  stolen.  There  being  a  total  fattttte 
on  the  part  vt  ttM  9tate  to  Identify  the  an- 
tmal,  we  cannot  permit  this  verdict  to  stand. 
OouDsel  for  the  Mate  bislets  tibls  brfngs 
abotit  a  disastrous  remit  We  cannot  agree 
to  this,  ^ce  It  cannot  be  disastroos  to  tlM 
state  of  Texas  to  require  ptoot  ot  guilt  be- 
fore tbe  conrlctloa  and  punishment  of  a  de- 
fendant The  evWence  falling  to  support 
tbe  convlctloc.  tbe  Jodgnutst  la  reversed,  and 
tbe  ctnte  remaBded. 


OSBORN  V.  STATB. 

(Court  of  Criminal  Appeals  ot  Texas.  March 
18.  1901.) 

CUUINAL    LAW  —  BURGUUtT  —  ^  VATB 
RBSIDBNOS-INDIGTMEMT-Kn- 
DBNCO-VARIANGB. 

Under  Pen.  Code,  art.  889e,  added  to  the 
Code  by  Acts  26th  Leg.  p.  818,  which  ie^ea 
burglary  oC  a  private  resfdence,  and  makes  it 
a  separate  offense  from  ordinarr  bugtery,  ftx- 
\ng  a  different  penalty,  a  jodsment  ef  convle- 
tioD  under  an  Yndlctment  charging  burglary, 
which  does  not  allege  the  burglarized  house  to 
be  a  private  residence,  must  be  revereed,  wbete 
the  evidence  was  ot  a  bwglary  of  a  privaba 
residence,  since  there  is  a  fatal  varianoe  be- 
tween the  allegations  ef  the  Indlctnent  and  the 
evidence  adduced  in  support  of  It 

Appral  from  district  court,  Toang  connty: 
A.  H.  CARlgMi,  Judge. 

Brit  Osbom  wu  coDTlotied  at  ImxgUrjt 
and  be  ^peals.  Beversed. 

John  C.  Kay,  for  appellant  D.  E.  Sim- 
mons, Acting  AsBt  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict 
cd  of  burglary,  and  his  pwlsbmest  asseeaed 
at  two  yeans'  confinement  In  tbe  peniten- 
tiary. The  indlctBKnt  Is  In  tbe  ordlnaiy 
form,  and  diarges  a  daytUue  breaking  by 
force,  threats,  and  fraud.  There  la  no  alle- 
gation In  the  Indictment  that  the  honae  was 
a  private  residence.  The  evidence  shows  be- 
yond controversy  that  it  was  a  private  resi- 
dence; but  by  the  act  of  June  5,  1809  (Acts 
26th  Leg.  ^  S18),  article  839&  was  added  to 
the  Penal  Code,  making  the  burglary  of  a 
private  residence  a  separate  and  distinct  of- 
fense from  that  contained  in  artictea  838, 
839,  Pen.  Code.  This  act  prescribes  a  dif- 
ferent punlAment  for  the  burglary  of  a  pri- 
vate residence  than  an  ordinary  bui^tary, 
Co  wH;  for  any  term  of  years  not  less  than 
five.  We  are  of  opinion  that.  In  order  to 
constitute  a  valid  indictment  under  this  act 
It  must  allege  the  burglarised  house  to  be  a 
private  residence.  This  Is  a  part  of  the  defl- 
niUon  Itself;  aiMl,  whether  the  legislature 
had  ex^«ssly  stated  it  iMiould  be  a  distinct 
and  separate  otTenee,  the  definition  ef  tbe 
offense  itseU  would  neceesarXy  make  it  a 
different  offenBe,  because  It  Is  composed  of 
different  elements  and  is  differently  defined 
from  tbe  ordinary  bnrglai7.  In*aq;)pert  of 
dur  Tlews     refeionce  to  the  necetsaqr  alle- 
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gttlou  of  tbe  bHUctmeiit  under  tlie  act  oC 
ISra,  anpica,  we  dte  WUte't  Ann.  Fen.  Code, 
I  Utti,  tot  cfdlatlon  of  ftaOioritleB;  also  lUce 
T.  State,  87  Tex.  Or.  B.  88, 88  &  W.  801;  Bice 
V.  State.  87  Tex.  Cr.  B.  88,  88  &  W.  808;  Ed- 
mud*  V.  State.  87  Tex.  Cr.  B.  24%  88  &  W. 
906,  80  &  W.  868;  Dndtey  t.  State.  87  Tex. 
Cr.  B.  548,  40  SI  W.  26ft  The  evidence 
Blu>w8  bursary  of  a  j^Jvate  reeidenoe.  Be- 
caoae  the  eridence  does  not  support  the 
Judgment,— In  other  worda,  because  there  la 
a  Tariance  between  the  aUegatlons  In  the  In- 
dictment and  tbe  evidence  adduced  In  aop- 
port  of  It,— the  judgment  Is  rereraed  and  tbe 
cause  remanded. 


HARVEY  T.  ffTATB. 
(Oonrt  of  CrimiDal  Appeals  of  Texas.  March 
13.  1901.) 

OUHINAL  lAW  —  BUROLART  —  PRIVATE  RB8- 
lOBNCB— INDICTUENT— FROOP— VARIANCB. 

Under  Peo.  Code.  arts.  839a,  S45a,  and 
845b.  added  hj  Acts  1809,  p.  818,  defining  bar- 
glary  of  a  private  residence,  making  it  a  separate 
oflf^ise,  and  fixing  a  different  penalty  from  that 
of  other  bargbxr,  a  jad^ent  of  conviction  un- 
der an  Indictment  diarsing  burglar}-,  but  not  al- 
leging that  it  was  of  a  private  residence,  must 
be  reversed,  where  the  proof  shows  that  the 
accused  barglarized  a  pnvate  re8iden<». 

Appeal  from  district  court,  Bexar  county; 
John  H.  Clarlc,  Judge. 

Heniy  Harvey  waa  convicted  of  bnrglair, 
and  appeals.  Beveiaed. 

D.  E.  .Simmons,  Acting  Aast  Atty.  Gen., 
Cor  tbe  State. 

BKOOK&  J.  Appellant  was  convicted  of 
burglary,  and  bis  iiunlBhment  assessed  at 
two  years'  confinement  in  the  penitentiary. 
It  appears  from  an  Inspection  of  this  record 
that  appellant  was  Indicted  under  article 
888.  Pen.  Code  The  26th  legislature  (see 
Acta  1890.  p.  818)  added  to  tbe  Penal  Oode 
arUdes  83te,  845a,  and  84Sb.  ArUcle  846b 
reads:  *«Notfalnc  In  articles  838a  and  845a  of 
this  diapter.  eball  be  construed  to  alter  or 
in  any  manner  repeal  articles  838  and  839  of 
this  idiapter,  nor  any  part  thereof;  but  shall 
be  construed  to  make  burglary  of  a  private 
residence  at  any  time  a  separate  and  distinct 
offmse  from  burglary  as  defined  in  artldes 
838  and  839  of  this  chapter."  The  proof  in 
this  caae  shows  that  api>ellaut  burglarized  a 
private  residence  under  an  Indictment  in  tbe 
usual  form  as  authorized  by  article  838,  Pen. 
Code.  This  character  of  prosecution  cannot 
now  be  maintained  for  burglarizing  a  pri- 
vate residence,  since  the  legislature  has  by 
express  words  created  a  separate  and  dis- 
tinct offense  where  one  burglarizes  a  ivivate 
residence.  This  being  true,  it  becomes  ab- 
solutely necessary  to  indict  defendant  for 
burglarising  a  private  residence.  If  tbe  proof 
staovra  that  be  burglarized  a  private  resi- 
dence. In  other  words,  the  indictment 
should  be  drawn  under  article  839a.  Instead 
of  artlde  838,  Fen.  Codft    See  Osbom  t. 


State.  61  8.  W.  4B1.  and  Gteland  ▼.  State,  In- 
fn,  Just  decided.  There  being  a  fatal  rari- 
ance  between  the  indictment  and  the  proof, 
the  judgment  must  be  reversed  and  the 
cause  remanded. 


CLBLAND  T.  STATE. 
(Ooart  of  Criminal  Appeals  of  Texas.  Uaxch 

IS,  1801.) 

CRIMINAL  LAW  — BUROLART  — PRIVATB  RBS- 
IDENCB—INDICTUBNT— PROOF— VARIANCB. 
Under  Acts  1899.  p.  318,  which  adds  arti- 
cles 839a.  846a,  and  845b  to  the  Penal  Oode. 
defining  burglary  of  a  private  residence,  and 
declaring  it  to  be  a  separate  offense  from  bnr- 

Stary  as  defined  hj  article  S3S,  and  providing  a 
ifferent  ponlBbment  therefor,  a  convictioD  un- 
der an  indictment  charging  burglary,  but  not 
alleging  that  the  house  ourglaraed  was  a  pri- 
vate residence,  mnat  be  reversed,  where  the 
proof  shows  that  the  burglaiy  was  of  a  private 
residence. 

Appeal  from  district  court/  Upshur  coun- 
ty; J.  Q.  Russell,  Judge. 

Bluford  Cleland  was  convicted  of  bur- 
glary, and  he  appeala.  Beversed. 

F.  J.  McOtwd,  W.  B.  Heath,  and  Sam  D. 
Snodgrasa,  tx  hpoiOBnt  D.  E.  l%mmon& 
Acting  Asst  Atty.  Gen.,  for  the  Bute. 

BBOOKS.  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  asaeaaed  at 
Bix  years*  confinement  In  tbe  penitentiary. 
The  indictment  la  in  the  usual  form,  under 
article  888.  Pen.  Code,  charging  a  burglary, 
and  does  not  contain  an  all^atlon  that  It 
was  a  private  retidence.  Tbe  evidence  ad- 
duced on  the  trial  abowa  that  the  burglary 
waa  of  a  ivlvate  residence.  By  the  acts  of  the 
26th  legislature  (Acta  1899.  p.  318).  articles 
839a,  845a.  and  845b  were  added  to  tbe  Penal 
Code,  whereby  tbe  burglary  of  a  private  resl- 
deaee  at  any  time  Is  made  a  separate  and 
distinct  offense,  and  providing  a  different 
punishment  from  buiglary  under  article  S3S, 
Pen.  Oode.  This  being  true,  it  beccHues  ab- 
solutely necessary  to  Indict  a  defendant  for 
buiglarizing  a  private  residence,  if  the  proof 
shows  that  be  burglarized  a  private  resi- 
dence. In  other  words,  the  Indictment  should 
be  drawn  under  article  839a,  instead  of  article 
838,  Pen.  Code.  This  matter  has  been  discuss- 
ed in  the  cases  of  Osborn  v.  State,  61  S.  W. 
491,  and  Harvey  v.  State,  Id.  492.  just  decided. 
Because  there  Is  a  fatel  variance  between 
the  allegations  in  the  indictment  and  the 
proof,  the  judgment  must  be  reversed  and 
tbe  cause  remanded. 


CRBIGHTON  v.  STATa 
(Coort  Of  Criminal  ApQCals  of  Texas.  March 
13.  1901.) 

SEDUCTION— BVIDENCB— CORROBORATION  OF 
PROSECUTRIX— CIRCUMSTAN- 
TIAL DVIDBNOB. 

1.  On  a  prosecntion  f(w  sedactiKm,  the  testi- 
mony Of  the  proaeentrix  aa  to  the  proouaa  «f 
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laarria^  may  be  corroborated  by  circnmrtaii- 
tial  erideace. 

2.  On  a  prosecution  for  seduction,  prosecatnz 
testified  that  she  submitted  under  promise  of 
marrlase.  Defendant  had  for  aome  montba 
been  her  soitor,  and  on  one  occasion  she  had  re- 
marked to  her  mother,  in  the  presence  of  de- 
fendant, that  she  end  defendant  were  going  to 
marry,  to  which  defendant  acquiesced;  and 
defendant  had  stated  that  he  intended  to  de- 
twnch  the  proaecatriz,  it  he  had  to  make  her 
believe  that  he  would  marry  her.  Held,  that 
the  evidence  was  gufficient  to  sustain  a  convic- 
tion. 

Appeal  from  district  court,  Tom  Green 
county:  J.  W.  Tlmmins,  Judge. 

ClilC  Crelghton  was  convicted  of  seduction, 
und  he  appeals.  Afflrmed. 

T.  A.  Blair,  D.  T.  Averitt,  and  B.  W. 
Kimes.  for  M^idlant  Sims  ft  Bnodgraas  and 
D.  Bl  Simmons,  Acting  Aatt  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  seduction,  and  his  punishment  assess- 
ed at  tiro  Tears*  confinement  in  the  penlten- 
tiaiT. 

There  were  no  bills  of  ac^ttkms  leserred 
during  the  trial,  and  the  main  question  sub- 
mitted for  oar  consideration  is  the  alleged 
Insufficiency  of  tbo  evidmce  to  samtort  the 
coDTlctlon.  The  prosecutrix  Is  -  ful^  cwrob- 
orated  by  appellant  as  to  Uie  act  of  secual 
Intercourse,  and  we  are  of  t^lnlon  that  tiw 
facts  and  circumstances  snffltdoitiy  oorrobo- 
rate  ber  as  to  the  promise  at  marrl^e.  Tbla 
can  be  done  by  drcnmatances.  As  was  said 
Id  Wright's  Case.  31  Tec  Cr.  B.  864,  aO  B. 
W.  706:  *'OorroboratlTe  evidence  need  not 
be  direct  and  posltlvet  or  such  evidence  as  Is 
sufficient  to  convict  Independent  of  that  of 
tbe  prosecutrix,  but  timply  such  facts  or 
drcumstanoes  as  trad  to  support  her  testi- 
mimy,  and  shall  satisfy  the  jury  she  Is 
worthy  of  credit.  And,  when  tbore  is  other 
testimony  falily  tending  to  support  the  pros- 
ecutrix upon  facts  essential  to  constitute  the 
offense^  It  is  for  the  Jury  to  say  whether  sbe 
is  corroborated.  Prosecutrix  testified  she 
yielded  to  defendant  because  he  faithfully 
^mlsed  her  to  marry."  6o,  In  this  case, 
prosecutrix  testified  that  during  several 
mmiths  appellant  was  ber  BUlt»r,  and  finally 
sbe  engaged  herself  to  htm;  that  be  Imme- 
diately began  importuning  her  to  have  sex- 
nal  Intercourse;  and  that  finally,  on  the  Oth 
of  July.  1897,  under  the  promise  of  marriage 
repeated  to  ber  at  the  time  of  the  sexual  In- 
tercourse, sbe  yielded  to  bis  desires.  Sbe  is 
fully  corrobotated  as  to  the  fact  that  he 
was  ber  suitor  during  the  time  testified  by 
her;  that  on  one  occasion,  siting  on  ttie  gal- 
lery with  appellant  at  ber  father's  residence, 
ber  mother  passed  them,  and  she  remaAed 
to  her  mother  that  she  and  "GHflF"  (mean- 
ing defendant)  wore  goln^r  to  many,  to 
wblch  iQip^ant  assented.  Tbe  mother  cor- 
roborates her  In  this,  except  that  she  did  not 
fully  understand  his  answer,  but  seemed  to 
be  w^  jrieased  with  tbe  remark.  Appellant 


stated  to  Jess  Adams  that  he  expected  to 
have  Intercourse  with  the  gtrl,  even  If  be 
had  to  go  to  tbe  extent  of  making  her  believe 
he  was  going  to  marry  her.  In  cases  of  this 
character  It  Is  only  necessary,  undw  our 
statute,  to  Introduce  other  testimony  than 
that  of  tbe  prosecutrix  tending  to  connect 
defendant  with  the  offaise  charged.  The 
statement  by  the  girl,  and  the  acquiescence 
in  the  statement  by  defendant  In  the  pres- 
ence of  and  to  her  mother,  that  they  were 
gfAog  to  marry,  and  the  fact  that  he  was  for 
months  her  suitor,  and  his  statement  to  Ad- 
ams that  he  Intended  to  debauch  her,  even 
though  he  had  to  induce  her  to  believe  he 
was  going  to  marry  her,  are  circumstances 
tending  to  prove  the  promise  of  marriage. 
Indepradent  of  the  positive  testimony  of  the 
prosecutrix  that  the  engagement  did  exist. 
See  State  v.  TimmenB,  4  Minn.  325  (Oil.  241); 
State  V.  Bill  (Mo.  Sup.)  4  S.  W.  121;  State  v. 
Brinkhans,  84  Minn.  285.  2S  N.  W.  G42;  Files 
V.  State,  S6  Tex.  Gr.  B.  207,  36  S.  W.  98; 
Andwson  v.  State,  89  Tex.  Gr.  B.  S3,  45  8. 
W.  16. 

There  was  testimony  pro  and  eon  as  to  the 
character  of  prosecutrix  for  chastity,  as  well 
as  other  matters  tending  to  show  she  was 
Impure.  But  these  matters  were  all  submit- 
ted to  the  Jury,  and  decided  adversely  to  ap- 
pellant. They  are  the  judges  of  such  mat- 
ters of  fact  We  have  read  the  record  care- 
fully, and  are  not  prepared  to  say  the  Jury 
were  wrong  In  their  conclusion.  If  the 
state's  evidence  la  tme,— and  the  jury  so 
found,— It  supports  the  conviction.  The 
judgment  is  affirmed. 


NORBIS  T.  8TATB. 
(Court  of  Criminal  Appeals  of  Texas.  Blaich 
13.  1901.) 

MOMICIDO  —  BVIDENCB  —  UANSLAUQHTBIl  — 
JOINT  ASSAULT— SBIiP-DBPSNSB— WRITS 
—INSTRUCTIONS— SVIDBNGS. 

1.  Defendant  had  a  heated  quarrel  with  d^ 
ceased  and  his  brother.  In  which  the  parties 

armed  themselves  with  clubs,  and  then  went  to 
the  house,  where  defendant  and  the  brother  se- 
cured guns,  while  deceased  carried  a  stone  in 
his  hands,  and  ell  started  to  return  to  the 
place  of  the  quarrel.  On  the  way  the  contro- 
versy was  renewed,  ending  in  a  scuffle  in  which 
defendant  shot  deceased.  Held,  that  defendant 
was  entitled  to  a  charge  on  manslaughter. 

2.  An  instruction  that,  when  a  sudden  and 
uniuatiflable  liilling  occurs  under  the  immediate 
ianuence  of  passion,  the  test  as  to  whether  the 
killing  was  murder  or  manslaughter  is  whether 
there  was  adequate  cause  to  produce  such  pas- 
aion,  and  that  any  condition  creating  sudden 
passion  is  adequate  cause,  and  if  defendant 
shot  deceased  when  the  actions  and  words  of 
deceased,  in  connectloD  with  those  of  hii  broth- 
er, the  relative  strength  of  tb.»  parties,  the 
weapons  used,  and  demonstrations  made,  were 
ot  such  nature  as  to  produce  adequate  cause, 
then  defendant.  If  not  acting  in  self-defense, 
might  be  found  gnilty  qf  manslaughter,  was 
proper. 

3.  Where  d^endant  engaged  in  a  quarrel 
with  deceased  and  his  brother.  In  which  de- 
fendant and  tbe  brother  armed  themselves  with 
guns,  and  deceased  picked  up  a  rock,  and  the 
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diffleall7  ended  In  a  scofflK  la  wUdi  defendant 
shot  dece&scd.  It  waj  not  error  to  refuse  to  in- 
struct  that  if,  from  defendant's  standpoint,  it 
wouM  reasonablr  appear  to  him  thst  be  wae  in 
daager  of  death  or  sei-ious  bodilr  harm  from 
decea<aed  or  hiB  brother,  he  had  the  right  to  lull 
deceased,  since  defendant  would  not  bare  a 
ri^t  to  kill  deceased  if  be  did  not  beliere  It 
necessary  to  protect  himself  from  the  brotlier, 
though  the  brother  advised  deceased  to  join  in 
the  difflciUty. 

4.  It  VBs  error  to  refuse  to  instruct  that  if 
deceased  Tras  present  during  a  difficulty  be- 
tween defendant  and  a  brother  of  deceased, 
bat  was  not  participating  therein,  but  that  if, 
after  defendant  shot  the  brother  in  self-defense, 
deceased  made  an  attack  on  defendant  which 
Indicated  to  him  that  be  was  in  danger  of 
death  or  serioua  bodily  hano,  he  woold  hare 
the  right  to  kill  decesjied. 

5.  If  defendnnt  shot  at  the  brother  of  doceas- 
ed  with  intent  to  kill,  and  under  circnmstnn* 
cee  which  woold  have  rendered  a  killing  mur- 
der, and,  to  prevent  the  def«idant  from  far- 
ther iojurlng  the  brother,  deceased  assanlted 
defendant,  If  defendant  then  shot  deceased,  the 
offense,  if  eommitted  with  malice,  would  be 
naorder. 

6.  Where  defendant  shot  and  wounded  a 
brother  of  deceased  immediately  before  shoot- 
ing and  killlDff  deceased,  on  trial  for  the  kill- 
ing it  was  error  to  instmct  that  if  defendant 
katjf  of  threats  made  against  him  by  the  broth- 
er, and  if  at  the  time  defendant  shot  the  broth- 
er he  or  deceased  (if  deceased  was  present  and 
acting  with  him)  showed  intention  to  carry  out 
such  threats,  and  tf  defendant  ebot  the  brother 
to  prevent  apparent  injury  to  himself,  then 
defendant  was  guUty  of  no  offense,  so  far  as 
the  shooting  of  the  brother  was  concerned, 
since  defendant  was  not  on  trial  for  shooting 
the  brother,  and  if  the  brother  made  threats 
as  stated,  and  deceased  was  present,  acting 
vrith  him,  deceased  was  bound  oy  the  threats, 
and  they  were  available  to  defendant  as  a  de- 
fenee. 

7.  Where  defendant  shot  and  wounded  a 
brother  of  deceased  immediately  before  shoot- 
ing and  killing  deceased,  it  was  error  to  limit 
endence  of  the  wounding  of  the  brother  to  ee- 
taBlishing  the  res  gestse  or  defendant's  intent. 

Appeal  from  district  court,  Wilbarger 
county;  G.  A.  Brovim,  Judge. 

B.  J.  Norris  was  convicted  of  murder  In  the 
second  degree,  and  appeals,  Bevcised. 

Huff  Hall,  for  appellant  D.  E.  Simmoas^ 
Acting  Asst  Attf.  Gen.,  for  the  State. 

BBOOKS,  J.  Appellant  tras  coavlcted  of 
nntrder  la  the  second  degree,  and  bis  pun- 
iilmmt  aBusaed  at  five  years'  confinement 
In  the  penltenttarj. 

In  order  to  properly  understand  tjjs  vari- 
ous questions  discussed.  It  becomes  necessary 
to  make  a  short  statement  of  the  salient 
features  of  the  eTidence:  Appellant  was  the 
landlord  of  John  Brewer,  and  Ed  (a  brotim 
of  John  Brewer)  lived  with  John  Brewer. 
Appellant  lived  In  the  same  house  with  tbe 
Brewers,  and  used  adjoining  lots.  The  dUS- 
cnlty  out  of  which  the  killing  occurred  arm* 
over  the  placing  of  John  Brewer's  cattle  In 
what  was  known  as  the  "Little  Lot"  by  de- 
fradant  the  night  previous  to  the  shooting. 
On  the  morning  of  tbe  difflculty,  defendant 
went  out  in  bis  field  and  ^t  an  arm  load  of 
cut  com  In  the  stslk  to  feed  his  horses.  In 
ths  big  lot  Wboi  be  got  inside  the  big  lot 


he  saw  Brewer  (dsceasedi)  and  hla  brottk 
er  John  in  the  big  lot,  near  the  gate  ot  tint- 
Uttle  lot,  and  all  of  the  cattle  of  tbe  Brewer» 
in  tbe  big  lot,  where  he  was  going  to  teed 
his  horses.  When  appellant  first  saw  tbe 
Brewera,  they  were  walktng  close  togetfaMr. 
with  their  t^dks  to  Ulm.  When  he  got  with- 
in 10  or  15  feet  back  of  them  he  said,  "John, 
I  wish  you  would  put  the  cows  into  tbe  lat 
until  I  can  feed  my  horses."  John  Brewer 
said,  "By  God!  you  build  me  a  lot."  De- 
fendant said,  "I  did  not  contract  to  do  that." 
Brewer  said,  "Too  are  a  God-damn  liar." 
Defendant  turned  loose  the  com,  pushed  up 
his  sleeves,  and  started  towards  Brewer. 
John  Brewer  stepped  back  to  the  calf  pen  by 
the  little  It^  and  pulled.  a  slat.  Deceased 
went  to  where  there  were  some  bushes,  and 
pidECd  19  a  rocfc  weighing  about  two  or  three 
pounds.  When  deceased  got  tbe  rocli^  and 
John  tbe  plank,  defendant  started  to  the 
gate.  They  cursed  d^endant  wbereupon  de- 
fradant  called  to  his  son  Bruce  to  bring  him 
gan.  The  boy  did  not  ob^.  Appellant  then 
started  to  the  bouse,  where-  be  and  Jotai 
Brewer  both  Ured.  but  In  dUtereet  rooms. 
BDtii  of  tbe  Bcewera  followed-  defendant. 
DefUdaat  went  to  Us  room,  John  Brewer 
saying,  "Bd,  get  ytmt  six  shooter;"  and.  be- 
fore defendant  reached  hla  door.  John  Brew- 
er raa  Into  his  (Brewer's)  room.  I>ef«idaBt 
obtained  his  gna  and  returasd  to  tile  fnMit 
door,  and  stuck  hla  head  out  John  Brewer 
waa  standing  In  his  door,  wltb  bis  goo  point- 
ed towards  defendant's  door.  Defendant 
stepped  oot  Into  the  yard.  Jobn  Brewer  waa 
earring  him,— ulUng  him  a  Goddamn  liar. 
Deceased  was  standing  out  wltlUn  30  or  13 
feet  In  trait  of  John's  door.  Defendant 
walked  between  them,  going  to  die  lot,  with 
both  of  them  following  him,— John  wltb  his 
gun  la  his  hand  and  deceased  with  a  ro^ 
As  ai^llant  passed  out  of  tbe  ^rd  gate^ 
two  or  three  steps  beyond  tt.  John  ran  io 
ahead  of  him;  and  defudant  stcRMd  to  the 
west  of  the  path  a  step  f»  two,  and  deceased 
started  to  go  in  behind  blm,  between  defend- 
ant and  the  fence.  Defendant  motioned  t» 
him  not  to  get  behind  Um,  and'  told  him  to 
stay  In  front.  Then  aemetUng  was  aald 
about  tbe  contrnet.  John  Brewer  said:  **I 
wlU  caU  Lottie  (hla  wife],  and  pnm  tt  by 
her."  Then  he  aald  to  deceased:  "Get 
arotmd  him.  Get  around  him.  GoA  dame 
him!  we  will  fix-  hhn."  He  motioned  hla  gun 
two  or  three  tlmea,  like  be  was  going  to 
strike  defendant,  then  raised  it  like  he  was 
going  to  shoot  defendaoti  and  defendant  shot 
as  quick  as  be  could.  An  soon  m  the  gun 
fired,  deceased  ran  In,  striking  at  defendant 
with  the  rock.  Defendant  threw  up  his  axm, 
knocked  the  licA  off,  end  the  rock  fell  oat  of 
deceased's  hand.  Deceased  then  grabbed  tbs 
gnn,  and  defendant  and  deceased  began  to 
acnflle,  and  directly  they  came  dose  to  an  ax. 
Deceased  was  looking  at  tbe  ax  as  If  he 
was  going  to  get  it.  DeCmdant  ti^  his  maa 
Bruce  to  get  tiie  ax.  Deceased  tamed  tht 
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Sim  knm  Tlth  oae  band.  renclUiig  tor  the 
ax,  and  Bmoe  put  his  foot  on  It.  Defendant 
then  fldang  deceased  loose,  and  deceased  grab- 
hed  Cor  a  atlck,  and.  as  he  came  Mjf  wUh  It, 
defendant  shot  Deceased  staggered  for  a 
step  or  two  and  felL  The  above  la,  In  sub- 
stance, the  teatUnonr  of  defendant  John 
I^ver  contradicts  defendant  in  many  and 
very  material  points,  but  states  that  he  fo> 
lowed  appellant  from  the  lot  to  the  bouse, 
got  hla  gun,  and  then  followed  defendant  to 
the  rud  gate,  together  with  his  brother; 
both  following  behind  defendant  to  the  yard 
gate.  When  they  got  there  all  Bt<9ped  and 
entered  into  a  discussion  of  the  contract 
John  Bnwor  told  defendant  he  could  prove 
the  contract  aa  be  understood  it  by  hla  wife* 
Defendant  stated:  "If  bis  [Brewer's]  wife 
-would  swear  that,  she  would  Ue."  John 
Brewer  temed  to  go  to  the  boose,  and  ti^ 
defendant  be  was  going  to  have  him  arrested. 
After  he  bad  gone  a  step  or  two,  he  heard 
a  nolae.  turned  hla  head,  and  d^endant  fired, 
bnoctelng  him  down  <m  hla  knees  and  bands. 
He  fell  with  his  bade  to  defendant  and  his 
brother,  and  bia  face  to  the  houae.  "When 
I  turned  around,  my  brother  was  on  the  west 
side  of  the  path;  and,  when  defendant  shot 
me.  my  brother  grabbed  the  gun  and  began 
to  scuffle  ^Ith  defendant  over  It  They  scuf- 
fled awhile.  Defendant  called  for  Brace  to 
Ivlng  the  ax.  When  Bruce  got  the  ax  and 
ran  up  to  them,  my  brother  tum  the  gun 
loose  and  started  away.  When  he  got  about 
three  or  four  atepe  away,  def«idant  shot 
hlzn.  I  saw  my  brother  when  he  was  shot, 
and  he  just  reeled  and  fell,  and  said,  'Ob 
Loxdy  mer  or  aosoethlng  like  that  I  aaw  de- 
futdant  after  the  sbot  waa  fired.  He  walked 
off  a  few  steps,  and  called  for  shot  and'pow- 
der,  and  reloaded  his  gan.  Defendant  then 
walked  around  to  where  my  brother  lay,  and 
said  not  to  be  uneasy;  *Xou  are  mine  now, 
and  I  am  too  game  to  shoot  a  man  whes  he 
Is  down."  This  latter  statement,  as  well  as 
many  otbera,  was  contiadlcted  by  defendaiU. 
Deceased  in  his  dying  declaration  la  many 
rejects  corroborates  bia  brother  John  Brew- 
er. 

Complaint  Is  made  In  blU  (rf  exceptions  No. 
4  to  the  refusal  by  the  court  of  the  following 
requested  charges:  "(1)  When  an  unlawful 
killing  takes  place  under  the  Immediate  In- 
floeace  of  sudden  passion,  and  no  cause  ex- 
ists which  will,  under  the  law,  justify  tx  ex- 
cuse its  commission^  tbeut  in  ordw  to  deter- 
mine whether  such  homicide  is  murder  In  the 
second  degree  or  manslaughter,  the  true  teat 
\M,  waa  there  adequate  cause  to  produce  such 
passtcm?  If  such  adequate  cause  existed,  the 
homicide,  if  not  justifiable,  would  be  man- 
slanghter.  (2)  And  yon  are  further  Instruct- 
ed that  any  condition  or  circumstance  which 
is  capable  of  creating  and  does  create  sudden 
passion,  such  as  anger,  rage,  sudden  resent^ 
ment,  or  tenw,  rendering  the  mind  incapable 
of  reflection,  whether  accompanied  by  bodily 
pain  or  not.  Is,  in  law,  adeqoate  canse. 


And  in  thte  caa^  If  yon  ^uUt  find  from  the 
evidence  tiiat  the  defendant  Aot  and  ItUled 
iSd  Brewer,  and  that  at  tbe  thne  be  did  an 
the  actlona  and  words  of  Bd  Brewer.  taliMi 
In  cMmectlon  with  the  words  and  actions  ot 
John  Brewer,  the  age  and  relative  atraigtb 
of  the  parties,  the  weapons  used  by  each,  U 
any,  and  the  demonatrationa,  If  any,  made  1^ 
eltho:  at  the  time,  was  of  swA  a  nature  aa 
to  produce  adequate  cause,  aa  above  eiq^laln- 
ed,  and  did  produce  audi  adequate  cause, 
suflicient  to  render  defendant's  mind  incapa- 
ble of  cool  leflectton;  and  If,  under  the  im- 
mediate Influence  of  ujoga,  rage,  sadden  re- 
sentment, or  terror,  the  defoidant  ihot  and 
klUed  Kd  Brewer;  and  If  yon  an  aatiafled 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  did  not  klU  said  Ed  Brew- 
er In  seUHjefensBr-then  yon  may  find  bim 
gailtj  of  nanslangbter."  We  thlnfc  ta»  evi- 
dence on  the  part  of  app^luit  raised  the 
issue  of  manslaughter,  and  the  above^iuoted 
charge  should  have  been  given  to  the  Jury. 
As  indicated  above,  appellant  and  tbe  naln 
proBecntlng  wltnesa  testify  that,  put  immedi- 
ately prior  to  the  dlfllculty  In  whiA  daceaaed 
waa  killed,  appellant  and  John  Brewer  (broth* 
er  of  deceased)  wen  in  a  heated  celloqoy 
over  tbe  terms  of  a  rental  contract  made  by 
appellant  with  John  Viewer;  and,  juat  prior 
to  tbe  time  thla  colloquy  occurred,  appellant 
and  Jobn  Brewer  bad  bad  another  diffloutty 
at  the  lot  la  reference  to  tbe  taming  out  of 
some  cattle.  Each  bad  returned  to  the  house 
and  secured  a  gun.  Both,  together  witb  de- 
ceased, were  on  their  way  back  to  tbe  scene 
of  the  first  difficulty,  a  few  yards  from  the 
bouse.  Cwtaiai^  all  these  facts  and  dream- 
stanfes  were  reasonably  calcalated  to  pro- 
duce ,in  tbe  defendant's  mind  a  degree  of 
sBger.  rage,  sudden  resentment  or  temr 
such  as  would  likely  render  his  mind  inoapa- 
bte  of  cool  reflecUoa  At  any  rate,  the  evi- 
dence Is  amply  sufficient  to  raise  that  Issne, 
and  tbe  court  riiould  have  so  charged.  Gil- 
crease  V.  Stste,  83  Tex.  Gr.  B.  019,  28  S.  W.  ' 
531;  Baltrlp  v.  SUta,  30  Tex.  App.  MS.  17 
S.  W.  1106;  Hawthorne  v.  State,  28  Tex. 
App.  212,  12  S.  W.  603;  Cochran  V.  State,  28 
Tex.  App.  422.  13  S.  W.  651. 

Appellant  also  complains  that  the  court 
erred  in  refusing  to  give  a  special  charge  re- 
quested, as  contained  In  bill  No.  8.  as  foltowa: 
"If  tbe  defendant  killed  Ed  ^ewer,  he  woold 
be  justified  In  doing  ao  If  he  acted  upon  tbe 
reasonable  aiipearances  of  danger  of  death  ar 
serious  bodily  Injury  to  blms^,  which  rea^ 
sonabie  appearances  are  to  be  ooiisitered  and 
determined  from  his  standpoint  It  matters 
not  whether  the  danger  was  real,  Aether  in 
fact  It  existed,  or  whether  It  waa  mer^y 
colorable.  If,  from  dtfendant's  standpoint 
taking  into  conalderation  all  of  the  chrcum- 
stances  of  tbe  case.  It  would  reasonably  ap- 
pear to  hUn  that  be  was  in  danger  of  death 
or  serious  bodily  Injury  from  tbe  deceased  or 
from  bis  brother  John  Brewer,  he  had  the 
rii^t  to  kUl  the  deceased,  although  no  aiadi 
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danger  existed.  If  to  the  defendant  ft  rea- 
sonably appeared  Qiat  the  danger  In  fact  ex- 
isted from  the  deceased  or  his  brother,  he 
had  the  right  to  defoid  against  It  to  the 
same  extent  and  under  the  same  roles  which 
obtain  in  the  ease  of  real  Aaoget."  We  do  not 
think  the  court  erred  in  failing  to  glre  the 
charge  as  worded,  since  the  same  does  not 
present  a  correct  proposition  of  law.  It  ap- 
pears from  said  charge  that  appellant  Insists 
that  If.  from  the  defendants  standpoint,  tak- 
ing Into  consideration  all  the  circumstances 
of  tlie  case.  It  would  reasonably  appear  to  him 
that  be  was  In  danger  of  death  or  of  serious 
bodily  injury  from  deceased  or.  his  brother 
John  Brewer,  he  bad  a  right  to  kill  deceased, 
although  no  snch  danger  existed.  If  to  de- 
fendant It  reasonably  appeared  that  tiie  dan- 
ger in  fact  «cl8ted  from  deceased  or  his 
brother,  he  had  the  i^ht  to  d^end  against 
It  to  the  same  ext«it  and  under  the  same  rule 
which  would  obtain  In  case  of  real  danger. 
Defendant  has  a  ri^t  to  defend  himself 
against  real  or  apparent  danger,  as  viewed 
from  his  standpoint,  against  ^ther  or 
John  Brewer,  If  acUng  together;  and  In  doing 
so,  If  he  thinks  It  Is  necessary,  as  viewed 
from  his  sfandp<^nt,  to  kin  either  Bd  or  lahu 
Brewer,  In  order  to  protect  his  own  life  or 
his  person  from  serious  bodily  Injury,  tiien, 
in  that  eTcnt,  he  would  have  the  right  to 
slay  either  Ed  or  John  Brewer.  But  the 
Brewers  may  have  been  acting  together,  yet 
If  appelant  did  not  believe  It  was  necessary 
to  slay  Bd  Brewer  In  order  to  protect  him- 
self from  death  or  swIoub  bodl^  Injury,  tiie 
fact  that  Ed  Brewer  advised  his  brother 
John  to  engage  In  the  difficulty,  and  was 
preset  at  the  time  of  the  difficulty,  and  was 
not  making  any  demonstration  to  assist  in 
the  difficulty,  and  It  so  appeared  to  defendant, 
then  the  mere  fact  that  Ed  Brewer  did  ad- 
vise his  brother  to  engage  In  the  difficult 
with  defendant,  and  was  present  at  the  time 
of  the  difficulty,  would  not  authorlase  defend- 
ant to  kill  Ed  Brewer;  but  the  killing  would 
be  unlawful,  and  would  be  murder  In  either 
the  first  or  second  degree,  or  maq^laughter, 
according  as  the  evidence  might  show.  In 
other  words,  appellant  would  have  no  right 
to  kill  Ed  Brewer  because  he  was  a  brother 
of  John,  and  advised  John  to  engage  in  the 
difficulty  with  appellant,  and  was  present 
after  so  advising.  The  above-quoted  charge 
requested  by  appellant  seems  to  Imply  he 
would  have  such  a  right,  and  hence  the  court 
did  not  err  in  refusing  to  give  the  same. 

Appellant  also  requested  the  court  to  give 
the  following  charge,  which  was  refused,  to 
wit:  "If  yon  shall  find  that  the  defendant 
shot  John  Brewer  In  order  to  prevent  said 
John  Brewer  from  taking  his  life  or  doing 
him  some  serious  bodily  injury,  and  that  at 
the  time  he  did  so  his  life  was  in  danger,  or 
he  was  In  danger  of  serious  bodily  injury, 
from  the  said  John  Brewer,  or  from  the 
standpoint  of  defendant  It  reasonably  ap- 
peared to  defendant  that  he  was  in  such  dan- 


ger; and  yon  further  find  Uiat,  up  to  the 
time  of  said  shooting,  deceased,  Ed  Brewer, 
was  not  participating  In  the  difficulty,  and  It 
did  not  so  appear  to  defendant  Hat  he  was 
so  participating,— yet  If  you  find  that  after 
said  shooting  the  deceased  made  an  attack 
on  defendant  which  Indicated  to  tlie  de- 
fendants mind,  from  all  the  cfrcnmstancea 
then  surrounding  him,  that  such  was  his  pnr- 
pose,  and  that  his  Ufe  was  In  danger,  or 
serious  bodily  Injury  to  himself  was  threat- 
ened, or  If,  from  all  the  drcnmstanoes  th^ 
surrounding  the  defendant  viewed  from  his 
(defendant's)  standpoint  such  an  attack  vras 
about  to  be'  made  on  him  1^  deceased,  and, 
that  when  such  attack  or  apparent  attacfc 
was  made  on  the  defendant,  be  shot  and 
killed  the  deceased,  Bd  Brewer,  thai  tbe 
court  charges  you  that  Ih  such  an  event  he 
would  have  tbe  right  to  do  so  In  his  own  de- 
fense, and  In  that  event  yon  will  acquit  de- 
fendant" Certainly,  If  deceased  ^ras  pres- 
ent and  saw  defendant  shoot  his  brother,  and 
thereupon  made  an  attack  upon  defendant 
which  Indicated  to  him,  from  all  the  drcnm- 
stances  surrounding  defendant  at  the  time, 
that  be  was  In  danger  of  deatti  or  serious 
bodily  Injury,  he  would  have  the  right  to  act 
on  appearances  and  ktU  deceased.  ,  The  court 
should  have  Instructed  the  jury  as  requested 
by  appellant 

By  biU  of  exceptions  No.  6.  exception  was 
reserved  to  the  following  portion  of  the 
charge  of  the  court  to  wit:  *'In  this  case.  If 
the  jury  find  that  at  the  time  of  and  just 
prior  to  the  shooting  of  Ed  Brewer  by  de- 
fendant while  in  carrying  distance  of  his 
gun,  he  shot  at  deceased's  brother  John 
Brewer,  with  Intent  to  kill  the  said  John 
Brewer;  and  yon  further  find  that  bad  de- 
fendant killed  the  said  John  Brewer  by  snch 
shot  he  (defendant)  would  have  been  guilty 
of  murder  of  tbe  said  Jobn  Brewer;  and  If  ft 
reasonably  appeared  to  deceased,  Ed  Brewer, 
that  said  John  Brewer  was  In  danger  <^  be- 
ing then  and  there  further  Injured  by  defend- 
ant—then. I  instruct  yon,  the  deceased  had 
a  right  to  disarm  defendant  to  prevent  such 
apparent  Injury  to  the  said  John  Brewer; 
and,  If  necessary  to  prevent  such  further  In- 
jury to  his  brother,  the  deceased  had  the 
right  to  assault  the  defendant  and  to  use  aQ 
the  force  upon  the  defendant  reasonably  nec- 
essary to  prevent  snch  Injury;  and  tf,  under 
such  circumstances,  and  while  deceased  was 
so  endeavoring  to  prevent  defendant  from  In- 
flicting further  injury  upon  his  brother  John 
Brewer,  the  defendant  shot  him  (Ed  Brewer), 
from  the  effect  of  which  he  died,  the  oSenae, 
if  committed  with  express  malice,  will  be 
murder  in  the  first  degree,  and,  if  not  com- 
mitted with  express  malice,  it  Is  murder  in 
the  second  degree,  although  at  tbe  time  the 
defendant  fired  the  shot  that  killed  the  de- 
ceased he  (the  deceased)  was  about  to  assault 
the  defendant,  to  prevent  furthet  Injury  to 
his  said  brother  John,  If  he  was  about  to  do 
Kh  And  U  you  And  from  flie  evidence  that 
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defendant  shot  at  Jtdm  Brewer  under  tbu 
clnnimstances  above  mentioned,  and  tbat  had 
be  therein  killed  eald  J<din  Brewer,  tht  of- 
fense would  hare  been  murder,  under  the 
cmulfa  cbaive;  and  yoa  lurther  And  tbat,  to 
prevent  the  defoidant  txam  furthor  Injuring 
m  sbootlng  tbe  aaid  Jobn  Brewer,  deceased, 
Ed  BiwweTt  attempted  to  get  possession  of 
defmdant'B  gun.  whereon  a  Btroggle  ensned 
betwe&i  defendant  and  asld  Bd  Brewer,  and 
that  tbwdn  defendant  caused  his  sou  Bruce 
Norrls  to  make  an  attack  on-  deceased  with 
a  deadly  weapon,  at  instrument  calculated  to 
inflict  sarions  bodily  injury;  and  you  find 
that,  to  proTont  serious  bodily  injury  to  blm- 
selt  and  nndor  said  circumstances,  the  said 
Bd  Brewer  tlien  and  there  attempted  to  strike 
defendant  with  a  sUdi,  or  if  the  aeld  Ed 
Brewer  when  so  attacked  by  d^eadanl^s  son 
nbandoned  the  strusi^  tat  dbfoidant's  gun 
and  fled  therefrom,  and  the  defendant  then 
and  there  tiiot  the  said  Ed  Brewer  wltta  In- 
tent to  kill  blm,  and  from  tiie  eCCect  of  whldi 
shot  be  died,— tiien  the  defendant  cannot  jus- 
tify the  killing  on  tbe  ground  of  aelf-d^ense, 
and  the  klillng  will  be  milawfnl,  although 
the  deceased  would  have  killed  or  swlously 
injured  defendant  wltta  said  stick  had  de- 
fendant not  shot  blm,  and  though  at  the  time 
defendant  fired  tbe  shot  that  killed  deceased 
the  latter  was  making  the  attack  upon  de> 
fendan#  nndw  tbe  drcnmatances  and  in  tbb 
manner  above  stated.  If  he  was  AfAng  so,  the 
offense  will  be  mnrder  In  the  second  degree; 
and  If  the  shot  that  killed  deceased  was  fired 
by  defendant  afta  deceased  had  abandoned 
the  attempt  to  disarm  defendant,  and  d^end- 
ant  there  knew  deceased  bad  so  abandoned 
said  attempt  to  disarm  him,  and  shot  de- 
ceased with  express  malice,  the  offense  will 
be  mnrder  In  ttie  first  degree."  This  charge 
is  not  the  law.  Under  the  Penal  Code  of  this 
state,  the  guilt  or  Innocence  of  defendant 
Oepeadt  upon  the  Intent  with  which  defend- 
ant acts,  and  Is  not  predicated  upon  tbe  In- 
tent of  deceased  or  some  one  else.  If  appel- 
lant shot  at  John  Brewer  and  failed  to  klU 
him,  as  the  evidence  In  this  case  shows,  bis 
gollt  or  Innocence  must  depend  upon  the 
animns  wltii  which  he  acted  towards  John 
Brewer.  If  he  shot  at  Bd  Brewer  subsequent 
to  having  shot  at  his  brotlwr,  and  from  the 
wounds  BO  Indicted  Bd  Brewer  died,  then  the 
guilt  or  innocence  of  defendant  must  be 
judged  from  the  criminal  Intent  he  had  at 
the  time  he  sbot  Bd  Brewer;  and  his  gnllt 
or  huocenee  cannot  depend  In  one  Instance 
upon  his  guilt,  m  Innocence  In  tbe  other.  If 
he  shot  Bd  Brewer  with  malice  aforethought, 
either  express  or  Implied,  he  would  be  guilty 
of  murder  in  either  the  first  or  seomd  degree. 
If  he  sbot  him  in  a  sudden  transport  ot  paa> 
slon,  aroused  by  an  adequate  cause,  he  wotdd 
be  guilty  of  mandaughter.  If  be  shot  blm  In 
•elf-defens^  as  that  term  Is  defined  by  law, 
he  would  be  guilty  of  no  offense.  The  learn- 
ed judge  has  hinged  appellant^s  defense  upon 
tiitf  •otent  of  Ed  Brewer.  Bd  Brewer's  In- 
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tent  cannot  control  dtfendant's  Intent,  for 
Ed  Brewer's  Intent  wss  unknown  to  appel- 
lant At  least  the  proof  does  not  show  such 
fact  If  appellant  knew  that  Ed  Brewer  was 
simply  attempting  to  disarm  him,  with  no 
Intent  of  Injuring  blm  in  the  least,  and  know- 
ing such  fact  he  killed  Bd  Brewer,  he  would 
be  guilty  of  mnrder  In  the  first  or  second 
degree,  or  manslaughter,  as  the  evidence 
might  warrant  It  follows,  therefore,  tbat 
the  fearned  judge  should  not  have  given  the 
above-quoted  charge. 

In  bill  of  exceptions  Na  8  appellant  com- 
plains of  the  following  portion  of  the  -charge 
of  the  court,  to  wit:  "In  this  case  the  de- 
fendant has  IntroAiced  testimony  teidlng  to, 
prove  t|ireato  made  by  Jobn  Brewer  against 
defendant  prior  to  the  shooting  mentioned  In 
the  indictment;  and  In  this  connection  you 
are  Instructed  that  vhere  threate  are  made 
against  the  life  of  a  defendant  who  ahooto 
and  Mils,  or  attempted  to  kill,  the  person 
making  such  threats,  the  threats  shall  not 
afford  a  justification  tas  tiie  offense,  unless 
it  be  shown  that  at  the  time  of  the  shooting 
the  person  making  audi  threate,  or  some  jier- 
son  acting  with  him,  by  some  act  then  done, 
manifested  an  intention  to  then  and  th«e 
execute  the  threate  so  made.  And  In  this 
case,  if  you  believe  from  tbe  evidence  that 
prior  to  the  shooting  at  John  Brewer  by  de- 
fendant the  ssid  John  Btvtra  had  threat- 
ened to  teke  the  life  of  defendant  or  to  do 
htm  some  serious  bodily  harm,  and  that  de- 
fendant knew  of  such  threats.  If  any,  and 
tiut  at  the  time  defendant  shot  at  Johu 
Brewer  be  or  Ed  Brewer  (If  you  b^eve  Bd 
Brewer  was  present  and  acting  with  John' 
Brewer.  <nr  was  by  words,  acts,  or  gestures 
encouraging  him),  by  some  acta  then  done, 
or  words  spoken,  coupled  with  acts.  If  any, 
diowed  an  immediate  Intention  to  carry  such 
threate  Into  execution;  and  If,  from  all  the 
facts  and  (^rcumstences  known  to  defendant 
he  had  reasw  to  believe  and  did  believe  he 
was  then  about  to  Sutter  death  or  serious 
bodily  Injury  at  the  hands  ot  John  or  Ed 
Brewer,  and  that  acting  under  such  fear  of 
danger,  if  any.  as  tiie  Bame  reasonably  ap- 
peared to  him  from  his  standpoint  the  de- 
fendant ^t  at  John  Brewer  to  prevent  such 
apparent  Injury  to  himeelf ,— then  the  requlre- 
mente  of  the  law  would  be  satisfied,  and  the 
d^endant  gnll^  of  no  offoua  so  far  as  tbe 
shooting  at  John  Breww  1b  concenied.*'  This 
charge  is  erroneoua  Appellant  Is  not  being 
tried  In  this  caae  for  shooting  at  John  Brew- 
er; and  If  John  Brewer  bad  made  threate  to 
take  the  life  of  appefiant  and  deceased  was 
acting  with  John  Brewer  In  the  execution  of 
those  threate,  as  contaided  by  appellant 
then  deceased  would  be  bound  by  the  threste 
of  Jobn  Brewer,  and  apiwHimt  may  use  said 
threate  In  bis  defense.  And  If,  coupled  with 
tbe  threate  of  J(4m  Brewe^,  and  the  active 
co-operation  aa  tbe  part  ot  deceased  hi  the 
execution  of  the  threate  on  the  part  (tf  Jobn 
Brewer,  appellant  believed,  w  had  reason  tn 
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bdleve,  judging  from  aU  tbe  drcunutaiiceB 
surronndlng  blm  at  tlw  time,  tliat  his  life 
was  In  danger  at  the  bands  of  deceased  aa 
well  as  Joba  Brewer,  tben  he  would  hare 
the  light  to  shoot  and  kUl  deceased.  Or  If 
deceased  was  present  aiding,  advising,  and 
assisting  In  carrying  on  the  qoarrel  and  dUB- 
cQlty,  and  his  presence  and  demeanor  was 
such  as  reasonably  produced  In  the  defmd* 
ant's  mind  a  reasonable  fear  or  expectation 
of  death  or  serious  bodily  Injmry  ^ther  at 
the  bands  of  deceased  or  John  Brewer;  and 
If  defendanra  mind,  by  tlie  dreunustances 
surronndlng  him,  and  by  the  acts  and  con- 
duct of  the  deceased  while  co^peratlag  with 
.bis  brother,  was  amused,  by  an  adequate 
cause,  either  to  anger,  rage,  sudden,  reaiait- 
ment,  or  terror,  sudi  as  rendered  his  mind 
Incapable  of  cool  reflection,  and  while  so 
aroused  he  shot  deensed,  he  would  not  be 
guilty  oC  any  higher  grade  of  offense  than 
manilaug^ter.  Casner  t.  State  (Tex.  Gr. 
App.)  57  8.  W.  822. 

In  bill  of  ^captions  No.  10  appelant  com- 
plains of  the  charge  of  the  court  In  Instruct- 
ing the  Jury  that  tbey  could  not  consider 
the  shooting  at  John  Brewer  by  defendant 
for  any  purpose,  except  to  establish  the  res 
gestie  or  to  show  defendant* a  Intent.  The 
shooting  of  John  Brewer  by  defendant  was 
Immediately  preceding  the  shooting  at  de- 
ceased, as  indicated  by  the  statement  of  facta, 
and  was  a  part  and  mrcel  of  the  res  gestae. 
We  know  of  do  role  authorising  the  court  to 
limit  its  consideration  by  the  Jury.  Thorn- 
ley  T.  State,  36  Tex.  Or.  R.  118.  34  8.  W.  264; 
Wilson  T.  State  (Tex.  Cr.  App.)  30  8.  W.  S87. 

In  the  view  we  take  of  this  reccnd.  we  do 
not  deem  It  necessary  to  consider  other  as- 
signments of  error.  But.  tm  the  errors  dis- 
cussed, the  judgment  Is  reversed  and  the 
causo  remanded. 


ST.  LOUIS  S.  W.  RY.  CO.  OF  TEXAS  T. 
LAWS. 

(Court  of  CItII  Appeals  of  Texas.  March  27, 
1901.) 

aAILROADS-CROSSINQ  ACCIDENT— B  VIDE  NCB 
—ADMISSIBILITY— OPINION  OF  PHYSICIAN- 
CONTRIBUTORY  NEGLIOBNCB-INSTRUCTIONS 
THEREON— DAMAQBS— FAILURE  TO  GIVE  IN- 
STRUCTIONS. 

1.  The  attending;  phrsiciaa  of  a  person  injur- 
ed in  a  railroad  crossing  accident  ma;  ^re  his 
opinion  as  to  what  cauaed  the  injnry. 

2.  The  refusal  to  give  certain  special  charges 
will  not  be  considered  on  appeal,  when  uie 
contents  of  snch  special  charges  are  not  set  out 
in  the  assignment  of  error  or  in  the  briefs. 

3.  When  the  petition  in  an  action  for  person- 
al injuries  to  plaiDtiCTs  wife  alleges  that  the 
wife  is  unable  to  perform  her  household  dn- 
ties,  or  manual  labor  of  any  kind,  and  that  the 
Injury  Is  permanent,  and  that  she  is  unable  to 
earn  OKmej  as  the  result  thereof,  it  is  not  error 
to  charge  that  damages  ma;  be  allowed  for  the 
decreased  earning  capacity  of  the  wife. 

4.  Where  Instructions  limit  plaintiff's  right  to 
reeoTer  to  the  causes  of  negligence  alleged  in 
the  petition,  the  failure  to  give  a  further  charge 
thereon  Is  oot  error^  in  the  absence  of  a  request 
therefor. 


Api>eal  from  district  court.  Hunt  county: 
L.  A.  OlaA,  Judges 

AetUm  by  A.  L.  Laws  against  tbe  St  Louia 
Southwestern  Railway  Oompany  of  Texu  fen- 
Injnries  recelred  in  a  croa^ng  acddent. 
From  a  Judgment  In  farw  of  the  plaintiff, 
defendant  avpealsi  Affirmed. 

S.  H.  West  and  Perkins,  Gilbert  &  Perkins, 
for  appellant   Evans  &  Elder,  for  appellee. 

FISHBO,  C.  J.  This  la  an  actl<m  tor  dam- 
ages arising  ttom  Injuries  sustained  by  tlie 
wife  of  appellee  being  struck  by  the  can  of 
ap[)ellant  at  the  cronlng  ot  a  street  In  tbe 
city  of  OreenTille.  PlalntlCf  reeoTexed  Judg- 
ment in  the  court  bdow,  from  wbldi  appel- 
lant appeals. 

We  find  that  the  aTenuentff  of  ne^lgence 
pleaded  by  appellee  in  bis  flnt  amended  orig- 
inal petition  are  sabstantlaUy  su^rted  by 
the  evidence,  and  find  as  a  fact  that  the  ap- 
pellant was  guilty  of  negligence  as  alleged, 
and  that  by  reason  thereof  tbe  ai^llee'a  wife 
sustained  many  of  the  Injuries  alleged  In  tbe 
petition.  Hie  averments  of  the  petition  de- 
scribing tbe  Injuries  sustained  by  aiNtellfie's 
wife  were  snlUclently  definite  and  certain, 
and  tbe  court  committed  no  error  In  overrul- 
ing appellanl^a  demurrers.  We  do  not  think 
the  evidence  complained  of  In  the  fourth  as- 
signment ot  error  subject  to  the  objection 
urged.  The  question  was  not  leadlngjf  There 
could  be  UtUe  doubt  from  tbe  evidence  that 
appellee's  wife  was  at  the  time  mIteAag  to 
some  ^ent  and  If  she  knew  that  her  hus- 
band was  aware  of  that  fact  she  could  so 
testify.  The  only  objection  urged  to  the  ad- 
mission of  the  evidence  is  based  ttpon  tbe 
ground  that  the  question  asked  was  leading. 
It  was  proper  for  Dr.  Peak,  the  attoiding 
physician  who  mUted  upon  tbe  wife  of  ap- 
pellee, to  give  his  opinion  as  to  what  caused 
her  injuries.  Permitting  tbe  questlfm  to  be 
asked  the  witness  Laws  and  tbe  answer 
thereto,  as  set  out  in  tbe  sixth  assignment  of 
error,  was  a  matter  within  the  dlscretton  of 
the  court  and  we  cannot  say  that  the  mling 
complained  of  was  reversible  error.  The 
chai^  complained  of  in  the  eighth  assign- 
ment of  error  Is  not  subject  to  the  ot^ectlon 
there  raised.  In  view  of  the  factst  It  was  a 
propor  (Aarge.  In  response  to  tiie  questions 
raised  under  tbe  ninth,  tiilrteoitli,  and  fif- 
teenth assignments  of  errors,  It  Is  sufficient 
to  say  that  the  general  Charge  of  the  court 
did  Instruct  the  jury  that  plaintiff  could  not 
recover  If  he  and  his  wife  were  guilty  of 
contributory  n^llgence.  We  decline  to  pass 
upon  the  question  whether  tiie  court  erred  In 
refusing  to  give  special  charges  upon  this 
subject  because  there  is  nothing  stated  In 
the  assignments  ct  errors,  or  In  statementa 
thereunder  In  tbe  brlefo  of  appellant  which 
attempts  In  any  manner  to  set  out  or  state 
the  contents  of  these  charges.  The  charge  of 
the  court  on  the  subject  of  the  appellee  be- 
ing entitled  In  compensation  for  the  physical 
pain  and  mental  anguish  suffned  1^  his  wife 
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lu  not  subject  to  tbe  criticism  urged  In  the 
tcmtb  and  elerenth  anlgnments  of  etron. 
The  twelftb  assignmeot  of  error  li  not  sas- 
tained  bgr  the  record.  Tlie  asdgnment  la  u 
follows:  *'The  court  erred  in  cbargtog  tbe 
jnnr  tbat  thej  could  allow  plaintiff  damages 
for  decreased  capacity  of  his  wife  to  per- 
form labor,  because  this  was  not  warranted 
by  the  pleadings  and  evidence,  and  was 
speculative."  There  were  facts  Introdticcd 
In  evidence  from  which  the  Jury  could  esti- 
mate  the  damagn  sustained.  The  petition 
alleges  "that  she  la  unable  to  perform  her 
ordinary  household  duties,  ot.  to  perform  any 
kind  of  manual  labm,  •  •  •  and  that 
BBld  Injuries  are  permanent,  and  In  conse* 
quence  tiiwectf  she  la  unable  to  perform  labor 
and  earn  money."  We  cannot  agree  with 
appellant  In  the  cmtention  urged  In  the  four- 
teenth assignment  of  error.  The  charge  ot 
the  court  Umlted  the  plaintiff's  right  to  re- 
corer  to  the  causes  of  negligence  alleged  In 
the  petition,  and.  If  any  further  charge  was 
desired  upon  this  airi>ject  tiie  appellant 
should  have  requested  It  Our  findings  of 
fact  dtepose  ot  the  fifteenth  aaslgnment  ot 
error.  There  Is  evidence  wbl(^  shows  that 
aiqwilant  was  guilty  of  tbe  negligence  al- 
leged, and  that  the  appellee  and  his  wife 
were  not  gnllty  of  conti'lbutory  uogligence. 
We  find  no  error  in  the  record,  and  the  Judg- 
ment Is  affirmed.  Affirmed. 


WHITAKEB  T.  ZEIHME  et  al. 

IChrazt  ot  Civil  Appeals  of  Texas.  March  9. 

1001.) 

CONTRACTS-PRINCIPAL  AND  AGKNT— OFFERr- 
ACCEPTANCB  — COUNTERMAND  -  CHARQB — 
PRSSUM  PTIONS-^APPEAl^  UDGH  ENT. 

1.  Where  plalntUTa  salesmaD  was  supplied 
with  printed  order  blaaka,  and  had  no  authority 
to  Tarj  the  terms  stated  therein,  an  order  tak* 
ea  on  one  of  tbe  blanks.  In  which  conditions 
are  written  chaQging  tbe  printed  terms,  is 
merely  an  offer  on  the  part  of  the  purchaser 
not  trioding  nntil  accepted  b;  plaintiff,  and  may 
be  withdrawn  at  any  time  before  it  is  ac- 
cepted. 

2.  Where  plninliff'a  salesman,  wbo  was  aup- 
pliod  with  printed  blank  orders  biiving  no  au- 
thority to  vary  the  terms  stated  therein,  took 
an  order  In  which  conditioaa  were  Inserted  in 
writing  dunfflng  aooh  terms,  plaintiff  could 
not  make  a  contract  with  the  purchaser  by  ig- 
noring the  wriliDg  and  accepting  tbe  order  ac- 
cording to  tbe  printed  terms,  since  such  con- 
tract woald  not  be  the  one  the  purchaser  offered 
to  make. 

3.  Plaintiff  furnished  his  salesman  with  print- 
ed order  bloiik»  containing  his  printed  sii;Qa- 
ture.  The  ngeiit,  who  had  no  authority  to 
T-nry  tbe  printed  terms,  took  defendant's  order. 
When  prodnced  in  eviclence  by  plaintiff,  the 
order  coDtalned  written  ronditiona  changing  tbe 
printed  tMina.  Beld  that,  In  the  absence  of 
any  erldence  as  to  when  the  writint;  was  insert- 
ed, there  is  no  presumption  that  defendant  aieu- 
ed  the  order  as  printed,  and  that  the  writing 
wfts  inserted  afterwards  by  plaintiff. 

4.  In  an  action  for  breach  of  contract  for  the 
sale  of  goods,  Jadgment  shonid  not  be  ordered 
for  defendant  in  the  appellate  court  on  revora- 
ing  a  Jndjrment  against  him  for  the  price  of  the 
goods,  nnleaa  tbe  case  appears  to  bare  been 
fnUy  dereloped  at  the  trial 


AppMl  from  district  court  Cass  county;  J. 
M.  Talbot  Judge. 

Action  by  A.  £  Zelhme,  doing  business  ai 
A  E.  Zelhme  ft  Oa.  against  H.  D.  Whltaker. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Revereed. 

Oneal  &  AUd^,  for  appellant  Henderson 
&  Roblsou,  for  aniellee. 

TBMPLBTOy,  J.  me  appellee,  A.  E. 
Zelhme,  la  a  wholesale  dealer  In  jewelry,  do- 
ing business  In  Oilcago,  UL,  onder  the  firm 
name  ot  A.  E.  Zelhme  &  Co.,  and  the  app*:!- 
lant  H,  D.  Whltaker,  was  a  retail  merchant 
doing  business  ot  Hughes  Springs,  Tex.  On 
July  ft.  1800,  appellant  gave  to  appellee's 
agent  one  Qus  Less,  an  order  for  certain 
goods.  The  order,  as  It  appears  In  the  tran- 
script reoda  as  follows:  **A  E.  Zelhme  & 
Ca,  Wholesale  Jewelry.  Chicago,  III.  IHere 
follows  a  complete  description  of  the  jewelry 
ordered,  and  cut  of  show  case,  giving  price 
ot  erery  article  of  tbe  bill,  amounting  to 
$130.]  The  case  to  be  oak  or  walnut.  Terms 
of  sale  [the  following  words  and  ^ures  were 
written  in  the  contract]:  Oak  case,  ship  Au- 
gust 1st  1st  payment  November  let  ^99; 
'M  payment  January  1,  1000;  3d  payment 
March  2,  1900;  4th  payment  May  1,  1900." 
The  balance  of  the  contract  was  printed. 
The  printed  part  which  follows  contained 
stipulations  as  ta  payments  to  tbe  effect  that 
the  bill  was  to  be  paid  In  tour  equal  pay- 
ments, due  in  eO  days,  4  months,  6  months, 
and  8  months,  respectively,  from  date  of  ship- 
ment It  was  further  provided  that  the  pur- 
chaser should  have  60  per  cent  off  for  cash 
if  paid  within  10  days;  otherwise,  he  was  to 
give  notes  to  cover  the  four  paymoits,  and, 
in  case  of  failure  to  give  such  notes,  the 
whole  account  was  to  mature  at  onc&  Tbea 
follows  a  warrauty  not  necessary  to  be  set 
out  It  is  then  stated  that  the  jewelry  la  to 
be  shipped  by  express,  and  the  show  caae  by 
freight,  and  the  order  continues  as  followa: 
"Orders  ot  this  assortment  are  not  subject 
to  countermand.  Verbal  or  outside  written 
agreements  niA  stipulated  In  this  order,  made 
with  any  of  our  travelers,  are  not  binding 
on  us.  It  Is  understood  •  •  •  that  the 
goods  listed  above  shall  constitute  the  as- 
sortment in  addition  to  which  we  furnish 
show  case,  special  exchange  privilege,  *  *  *. 
We  ship  all  goods  ordered  from  us  at  our 
earliest  c<mvenlence.  A.  B.  Zelhme  &  Co." 
Then  follows  an  instrument  which  reads 
thue:  '^ughM  Springs,  Texas,  July  S.  1800. 
A  B.  Zelhme  ft  Co.,  56  Fifth  Ave..  COitcago. 
ni.— Qents:  Please  ship  us,  at  your  earliest 
convenience,  your  one  hundred  and  tliirty 
dollar  assortment  of  jewelry  on  the  above 
terms,  all  of  which  we  have  read,  and  found 
same  to  be  satisfactory.  W.  H.  Wbltakw." 
It  does  not  aMtear  whethv  this  Instrument 
was  written  m  printed.  It  la  a  curious  fact 
worthy  ot  notice,  that  the  Instrument  Is 
signed  by  W.  H.  Whltaker,  and  not  by  H.  D. 
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WhiUker,  who  1%  tbe  appelant,  and  the  pei^ 
son  with  whom  tbe  cmitract  la  alleged  to 
Lure  heat  made-  Aa  ajvellant  ttatlfled  that 
be  signed  the  order,  and  aa  no  qneatlon  la 
raised  concerning  the  matter.  It  need  not  be 
considered.  A  few  days  after  the  order  was 
given  appellant  aold  out  bla  hoBlnesa,  and  at 
once  wrote  to  appellee  countermanding  the 
order.  Appellee  disregarded  the  connter^ 
mand,  and  shipped  tbe  goods  oa  September  1, 
1800,  and  appellant  refused  to  receive  or  pay 
for  them.  Appellee  broogbt  snit  against  ap- 
pellant in  tlie  proper  justice's  court  to  recovw 
the  contract  price  at  tbe  goods.  Appellant 
beaded  as  a  defense  that  bis  countermand 
was  received  by  appdlee  befm  he  accepted 
tbe  <ader  or  shipped  the  goods,  and  coatend- 
ed  tbat  appellee  conld  recover.  If  at  all.  only 
for  the  damagea  sustained  by  talm  as  a  result 
of  tbe  breach  ot  the  contract,  and  could  not 
maintain  a  suit  for  tbe  contract  price  of  the 
goods.  In  due  coivse,  the  caae  reached  tbe 
district  court,  where  a  ttlal  before  the  Judges 
without  a  jury,  reaulted  In  a  Judgment  In 
ttixor  of  apptilee  for  tbe  amount  sued  for. 
Tlie  defendant,  Whftaker,  baa  appealed  fnmi 
said  judgment 

On  the  trial  tbe  facts  above  stated  were 
established  by  tbe  evidence.  Tbe  plalntlfl, 
Zelhme,  also  testified:  **I  did  enurioy  one 
Ons  Less  to  r^iresent  said  firm  of  A.  B. 
Zelhme  &  Co.,  and  be  received  Instiuctloas 
as  to  srillng  our  goods.  He  was  famished 
%ritti  a  line  of  aamples  ahowlng  exactly  what 
they  are,  also  with  a  Ilat  of  gooda  contained 
in  said  aamplea,  and  prices  of  same,  and  also 
with  an  ord«r  sheet,  and  waa  Inatmcted  to 
take  atOen  only  npmt  such  order  sheets.  In 
accordance  with  the  terms  printed  therecMi^ 
wblcb  he  must  not  vary  In  any  way.  This 
order  was  printed  upon  the  same  sheet 
containing  the  list  of  goods,  wltb  prices,  and 
It  was  required  tiiat  the  cnstomos  staouM 
sign  aald  order  sbeet  In  tbe  presence  of  tbe 
salesman  before  we  would  ship  any  goods  to 
him."  Whitaker  testified  that  Zelbme  nev» 
notifled  him  of  the  acc^>tance  of  the  order. 

It  appears  fnnn  the  foregoing  that  appel- 
lant ordered  from  the  appellee,  through  ap- 
pellee's salesman,  a  lot  of  jewelry,  for  which 
he  agreed  to  pay  tbe  aom  of  $180,  and  that 
he,  before  tbe  goods  were  shipped,  counter- 
manded the  order.  It  fartber  aKwars  that 
the  gooda  were  nevertheless  shipped  cm  Sep- 
tember lat,  and  that  appellant  refused  to  re- 
ceive or  pay  for  the  same.  Tb«e  se«ns  to 
be  a  conflict  In  tlie  terms  of  the  order  as  to 
the  date  of  shipment  and  time  of  payment 
The  written  part  of  the  contrat^  spedfles 
August  1st  as  tJie  date  of  shipment,  while  In 
the  printed  part  It  Is  declared  that  tbe  ship- 
ment la  to  be  made  at  the  convenience  of 
appellee.  Tbe  written  and  apeciflc  part  of 
the  contract  will  prevail  over  the  printed  and 
Indefinite  part,  and  August  1st  must  be  held 
to  be  the  contract  date  of  shlpmoit  The 
printed  part  of  the  eontrftct  provided  that 
the  payments  should  be  mude  in  2.  4,  6,  and 


8  months  after  date  of  shipment,  whicb. 
treating  August  Ist  as  the  contract  date  oi 
shipment,  would  make  each  payment  fall  dne 
one  month  sooner  than  the  date  of  payment 
specified  In  tbe  written  part  of  the  wder. 
In  determining  the  time  <a  payment,  as  in 
fixing  the  date  of  sbliment,  the  written  part 
of  the  contract  will  contnd.  We  have,  then, 
a  contract  for  shipment  to  be  made  on  Au- 
gust let,  with  payments  to  be  made  In  3,  5, 
7,  and  9  months  thereafter.  Instead  ot  a  con- 
tract aa  per  the  printed  order  sheet,  making 
the  date  of  ahUnnent  dqiend  on  tlie  conven- 
ience of  appellee,  and  flxlng  the  time  of  pay- 
ments at  ^  4,  6w  and  8  months  after  tbe  actual 
date  of  shipment  Botb  tfaeae  <dianges  from 
the  printed  to  the  writtm  contract  were  ma- 
terial. It  not  being  ahown  lliat  appellee  ac- 
cepted the  order  before  be  received  the  coun- 
termand, It  becmnee  Invortuit  to  know 
whethw  the  agent  of  appellee,  who  tock  and 
•ent  In  flie  order,  had  authwlty  to  make  tbe 
cbangea  In  the  contract  above  specified.  It 
aeema  to  be  conceded  by  the  appellee  and 
we  think  it  Is  fairly  estabUsbed  by  appellee's 
own  testimony  and  by  the  order  itself,  that 
the  saleaman.  Less,  had  no  autiiority  to 
<Aange  the  terma  of  tbe  printed  contract,  or 
to  take  ordoB  for  goods,  on  any  other  terms 
than  those  specified  In  the  printed  order 
sheet  It  follows,  tbertfote,  that  until  the 
order  bad  been  accepted  by  wpellee,  he  was 
not  bound  to  fill  the  same,  and  that  the  coun- 
termand ot  the  order  by  the  appellant  be- 
fore such  acceptance,  had  llie  effect  to  release 
appellant  from  his  offer  to  buy. 

It  appean  that  Qie  order  waa  simply  an 
otter  on  the  part  of  appellant  to  buy  tbe 
gooda  therein  specified,  on  the  tmns  steted, 
and  could  be  withdrawn,  at  any  time  before 
It  was  acc^ted  by  appellee;  without  render- 
ing appellant  liable  for  the  contract  price  of 
the  goods  or  tor  damagea  for  breatib  of  tbe 
contract  It  was  no  contract  untn  It  was 
accepted  by  appellee.  It  seems,  In  fact  tbat 
appellee  never  accepted  the  -order  aa  made, 
as  he  did  not  ship  the  goods  at  tiie  time  pro- 
vided by  the  written  part  of  the  order,  but 
ignored  that  part  of  the  contract  and  treat- 
ed the  printed  part  ot  the  order  relating  to 
date  of  Bbliunent  and  time  of  payment  as 
being  the  binding  part  of  the  contract  In 
those  respects.  This  he  conld  not  legally 
do,  as  be  was  bound  to  accept  tJie  order  as 
givm,  else  It  would  not  be  the  contract  ap- 
pellant had  offered  to  make.  Summers  v. 
Mllla,  21  Tex.  88.  Tbe  action  of  the  aK>el- 
lee  In  dlar^rding  the  changes  made  In  tbe 
printed  order  by  his  salesman  also  toida  to 
show  that  the  salesman  bad  no  authority  to 
make  soA  (dianges,  and  that  diangea,  when 
made,  were  only  Unding  on  him  after  tbe 
order  had  been  accepted.  . 

It  Is  contended  ^  appellee  (1)  that,  as 
there  Is  no  evidence  to  show  when  the  writ- 
ten part  of  the  order  was  made,  it  will  be 
presumed  tbat  It  was  made  by  appdlee  him- 
self, and  that  tbe  ordo*  came  Into  the  bands 
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of  the  saleeman  In  tbe  oondltloii  In  which  It 
was  executed;  and  09  tbtit,  aa  the  name  of 
A.  EL  ZeUune  &  Go.  appeared  hi  print  at  the 
foot  of  the  order  sheet,  the  same  amounted 
to  a  rignlDff  of  the  contract  hy  the  firm,  and 
rendered  the  contract  Uodtaig  on  It  It  was 
doubtless  upon  these  theories  that  the  learn- 
ed trial  Judge  acted  In  rendering  Judgment 
for  appellee.  We  tblnk  that  a  careful  exam- 
ination of  the  order  win  show  that  the  con- 
ation aa  to  the  tAct  asked  to  be  presumed 
la  not  well  taken.  The  Inconstancy  be- 
tween the  written  and  minted  parts  of  the 
order  Indicates  that  It  was  not  given  to  the 
salesman      appellee  In  that  condition,  and 
tbe  language  ot  the  writtm  part  shows  that 
It  was  Inserted  In  tbe  order  as  the  result  of 
negotiations  between  the  salesman  and  the 
purchaser.    Besides,  the  qH>dlee  testified 
that  none  but  pHnteifl  order  sheets  were  fur- 
nished to  the  salesman,  and  that  he  was  not 
authorized  to  tbtj  tbe  terms  as  printed,  and 
that  no  orders  were  accepted  on  any  other 
terma.    The  order  Is  dated  at  Hughes 
Springs  on  July  5,  1800.  and  It  Is  obvious 
that  this  was  done  at  Uie  time  of  Its  ezeca* 
tlon;  also,  the  written  words  concerning  the 
show  case  must  hare  been  inserted  at  the 
same  time,  and  Immediately  following  these 
words  are  the  wrttfen  provisions  relating  to 
the  date  of  shliment  and  time  ot  payment. 
We  thinic  the  interence  is  certain  that  the 
written  part  of  the  order  was  Inserted  at  tbe 
time  the  order  waa  glTOn     appellant.  The 
contention  that  appellee  bad  signed  the  or^ 
der,  and  that  tbe  same  was  therefore  bind- 
ing on  falm,  may  be  ^sposed  of  with  one  ob- 
servation.  If  the  printed  terms  of  sale  had 
not  been  changed,  the  contention  would  be 
Ht>und;  but  the  change  in  the  terms  of  sale 
made  In  the  printed  form  of  contract  1^  the 
insertion  of  the  writing  concerning  the  date 
of  shipment  and  time  of  payment  made  tbe 
proposed  c<mtract  another  and  different  one 
from  that  appellee  had  signed,  and  the  sub- 
stituted contract  was  not  binding  on  him  un- 
til It  was  accepted  by  him.  As  the  salesmsn 
is  not  shown  to  have  had  authority  to  bind 
appellee  by  teking  the  order  in  question,  and 
SR  appellee  Is  not  shown  to  have  accepted 
the  order  before  be  received  the  counter- 
mand, he  has  failed  to  establish  his  right 
to  recover  in  this  suit 

We  ate  asked  by  appellant  to  render  Jndg^ 
ment  for  bim  In  this  court  because^  even  if 
ft  should  be  held  that  a  contract  of  sale 
binding  on  both  parties  had  been  concluded* 
tbe  same  was  executory,  and,  if  It  has  been 
breached  by  appellant  the  remedy  of  appel- 
lee li  by  an  action  for  damages  for  the 
breach,  and  not  by  suit  on  the  contract  The 
proposition  of  law  contended  for  by  appel- 
lant Is  supported  by  tbe  authorities.  Tufts 
V.  Lawrence,  77  Tex.  S26.  14  S.  W.  16S;  At 
der  T.  Kiber,  6  Tex.  Civ.  App.  410,  37  S.  W. 
23;  BmiJ.  Sales,  768,  and  American  note  at 
tout  ot  chapter.  However,  as  the  case  does 
not  appear  to  have  been  folly  developed  In 


respect  of  these  matters,  we  have  concluded 
that  we  would  not  be  warranted  In  rendering 
Judgment  for  aiq^lluit  as  requested.  The 
Judgment  Is  reversed,  and  cause  remanded. 


1  THOMAS  T.  WESTPatN  UNION  TEL.  OO.i 
(CoQrt  of  ClTil  Appeals  ot  Texas.  Feb,  27, 
1901.) 

TELKORJUaMAMAGES  FOE  PAILURB  TO  OB- 
UVBR— UBNTAL  8UFFBRINO— 
LAWS  APPLICABLE. 

1.  Where  a  telegram,  which  la  not  delivered. 
I*  sent  from  a  point  in  a  sister  state  to  another 

Soiiit  therein,  mere  resideDce  in  anotber  state 
oes  uot  anthorize  a  recovery  in  tbe  latter  for 
mental  anguish  caused  bj  failure  of  the  com- 
pany to  deliver  a  meesage  as  authorized  by  the 
laws  of  the  latter  state,  where  aueh  suffering  ia 
not  an  element  of  damages  recognized  in  the 
former  state. 

2.  Where  the  taws  of  tbe  state  In  which  men- 
tal anguish  Is  caused  by  failure  of  a  telegraph 
company  to  transmit  and  deliver  a  message  be- 
tween different  points  withio  the  state  does  not 
allow  damages  for  such  suffering,  such  dam- 
ages will  not  be  allowed  in  an  actitMi  in  an- 
other state  acQUiring  jurisdiction  of  the  par- 
ties, since  the  law  giving  immunity  from  cer- 
tain damages  Is  a  substantial  right,  and  is  gov- 
erned by  the  law  of  the  piace  wbere  the  iojary 
occurs^  and  not  by  the  faw  of  the  fomm. 

3.  Where  the  failure  to  transmit  and  deliver 
a  teluram  between  pointa  In  a  state  whose 
laws  do  not  allow  damages  for  mental  anguish 
caasea  such  angnish  to  a  citizen  of  Texas,  the 
fact  that  such  suffering  continues  after  his  re- 
turn to  the  latter  state  does  not  authorize  a  re- 
covery for  such  suffering. 

Appeal  from  district  court,  Camp  county; 
J.  M.  Talbot,  Judge. 

Action  by  H.  O.  Thomas  against  the  West- 
ern Union  Telegraph  Company  for  damages 
for  negligence  in  failing  to  deliver  a  tele- 
gram. From  a  Judgment  In  favor  of  the  de- 
fendant, plalntlfE  appeals.  Affirmed. 

The  action  was  brought  In  the  diatrict 
court  ot  Camp  county,  Tex.,  alleging  negli- 
gence in  telling  to  properly  transmit  and  de- 
liver a  message  dated  August  11,  1899,  de- 
livered to  defendant's  agent  at  ite  office  In 
Texarkana,  In  Arkansas,  addressed  to  plain- 
tiff at  HatQeld,  Ark.,  as  follows:  "Hattle  Is 
very  low.  Come  at  once,  a  O.  Buckner." 
The  petition  alleged  that  tbe  sum  of  2S  cente  - 
was  paid  d^ndant  tot  said  measage.  and 
alleged  mental  distress  resulting  to  him  firom 
■aid  negligence,  laying  the  damages  therefor 
at  |2,00a  The  case  went  off  on  a  plea  In 
abatement  to  the  Jurisdiction  of  the  court 
npim  the  ground  that  damages  fw  mental 
anguish  In  such  cases  cannot  be  recovered 
vnder  the  laws  of  Arfcansast  and  that  a  de- 
mand for  the  sum  of  25  cente  was  not  with- 
in the  Jmisdlction  of  the  court  to  try  and 
determine.  The  court  sustained  the  plea, 
and  rendered  Judgment  toe  defendant  there- 
on. The  evidence  taken  shows  these  tecte: 
That  at  the  time  of  this  transaction  Thomas 
resided  In  Texas,  and  had  left  home,  and 
was  in  Hatfield,  AA.   When  be  left  home  he 
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knew  that  bis  daughter,  Hattle,  tlie  wife  of 
a  C.  Buckner.  was  Btck  at  Ft  Lymi,  Ark^ 
Ttae  meaaase  vas  delayed  in  traiuiiilBalMi 
and  deliTerj.  and  be  thereby  lost  the  oppor- 
tunity to  reach  his  daughter  before  her  death. 
It  was  in  testimony  that  C  O.  Bockner  had 
telephoned  from  Ft  Lynn,  Ark.,  to  W.  R. 
Lambeth,  at  Texarkana,  Ark.,  who,  from  bia 
store  in  Tezarkana.  Ark.,  telephoned  to  de- 
fendant's office  In  Texarkana,  Ark.  That 
defendant's  agent  declined  to  take  the  mea- 
sage  by  telephone,  and  requested  him  to  come 
to  the  office,  which  be  MA,  and  the  message 
was  received  and  paid  for.  No  conversation 
ot  any  kind  relative  to  the  message  was  had. 
After  the  message  was  delivered  to  Thomas 
at  G:1S  p.  m.,  Aogast  12tb,  he  sat  np  all 
night,  and  took  the  5:40  pasaeii^r  train  on 
August  Utb,  reached  Texarkana  about  10:40 
a.  m.,  and  telephoned  from  Texarkana,  Ark., 
to  Ft  Lynn,  and  ascertained  that  his  daugh- 
ter had  died,  and  was  then  being  bulled. 
That  he  anIKered  great  disappointment  and 
distress.  It  was  shown  that  Texarkana  has  a 
pupniatlon  of  about  20,000;  that  the  state 
line  about  equally  divides  the  city;  that  de- 
fendant had  no  office  on  the  Texas  aide,  but 
had  Its  office  on  the  Aj^nsas  aide;  and  that 
these  conditions  remain  the  same.  It  was 
proved  that  dunages  for  mental  distress 
alone  are  not  a  subject  of  recovery  in  Arkan- 
sas; that  defendant  con^any  was  chartered 
under  the  laws  of  New  York,  and  had  Its 
domicile  and  principal  office  In  New  Tork 
City,  where  its  jvesident  resides;  that  It  was 
not  chartered  under  the  laws  of  Texas  or 
Arkansas;  that  its  wires  connect  and  trav- 
erse all  tlie  states  of  the  Union,  and  that  it 
does  business  In  Texas  and  elsewhere.  After 
experiencing  disappointment  and  grief  over 
tbia  matter  In  Arkansas,  plaintiff  came  hack 
to  Texas,  and  continued  so  to  suffer. 

T.  £.  Webber,  Sheppard  &  Sheppard.  and 
J.  F.  Jones,  for  appellant.  George  H.  Fear* 
ons  and  M.  R.  Geer,  for  appellee. 

JAMES,  G.  J.  (after  stating  the  facta). 
The  contentions  of  appellant  are:  (1)  That 
defendant  is  liable  to  be  sued  by  appellant 
and  according  to  the  rules  governing  in  Tex- 
as, because  at  the  time  of  bis  injuries  and 
when  this  suit  was  brought  he  was  and  Is  a 
citlssen  of  Texas  and  defendant  was  and  Is  a 
corporation  doing  business  in  Camp  county, 
Tex.,  and  had  and  has  an  agent  In  Pittsburg, 
Camp  county,  Tex.;  (2)  that  defendant  is 
liable  because  the  courts  of  Texas  will  not 
deny  a  citizen  a  right  given  him  by  the  laws 
of  Texas  when  the  office  of  ttae  defendant 
where  the  fdtlzen  lives  Is  dtuated  In  the  same 
city,  but  Just  across  the  state  line,  In  Arkan- 
sas, when  be  Is  compelled  to  go  Into  said 
<^ce  to  send  the  message;  (3)  that  the  snlt 
is  for  damages  arising  from  a  breach  of  con- 
tract sounding  In  tort  and  in  such  a  ease 
the  laws  of  Tocas  will  govern  In  the  matter 
of  damages;  (4)  that  the  mental  anguish  and 


dlsappcdntment  were  mflered  In  Texas,  and 
therefore  the  redress  should  be  made  under 
the  laws  of  Texas,  although  the  wrong  that 
caused  them  was  committed  In  Arkansas; 
and  (5)  that  this  was  a  transltMy  action,  and 
was  cognizable  by  the  courts  of  Texas,  re- 
gardless of  whether  the  cause  ot  action  la 
ex  contractu  or  ex  delicto.  All  the  facts 
connected  with  this.  transactlMi  occurred  in 
Arkansas,  and  the  facts  that  are  claimed  to 
have  the  effect  of  making  the  case  one  de- 
terminable by  the  laws  in  force  In  Texas  ore 
that  plaintiff  was  a  citizen  of  Texas,  and 
was  only  temporarily  In  Arkansas;  that 
plaintiff,  after  learning  of  the  death  of  his 
daughter  In  Arkansas^  returned  into  Texas, 
and  his  grief  continued  there;  and  the  fact 
tliat  defendant  under  the  drcumstances, 
maintained  its  office  for  Taarkana  and  that 
neighborhood  on  the  Arkansas  side,  and  Tex- 
as citizens  were  compelled  to  go  there  to 
send  messages.  We  are  of  opinion  that  so 
Itmg  as  the  laws  of  this  state  do  not  require, 
under  such  conditions  as  exlrt  at  Texarkana, 
that  defendaift  must  have  an  office  within 
this  ^te,  defoidant  had  a  perfect  right  to 
have  and  maintain  the  office  on  the  Arkansas 
Bide;  and,  until  we  have  legislation  on  the 
subject  there  is  no  ground  for  saying  that 
this  Interferes  wltii  any  public  policy  of  this 
state.  The  mere  fact  that  plaintiir  was  and 
is  a  citizen  of  Texas  cannot  be  given  the 
effect  of  drawing  to  the  courts  of  this  state 
the  power  to  give  redress  for  a  matter  which 
was  not  actionable  or  remediable  In  the  for- 
eign Jurisdiction  where  It  took  place.  The 
cause  of  action,  so  far  as  It  is  tor  mental 
suffering,  has  the  appearance  of  twt  in  being 
injury  to  the  person.  The  demand  for  the 
price  of  the  telegram  is  strictly  for  breach  of 
contract.  Telegraph  Co.  v.  Adams,  76  Tex. 
637,  12  S.  W.  ^7,  6  L.  B.  A.  814.  The  stat- 
ute of  limitations  applicable  to  a  demand 
based  on  mental  suffering  is  that  applied  in 
cases  of  personal  injuries.  Kelly  v.  Tele- 
graph Co.,  17  Tex.  Qv.  App.  344,  43  S.  W. 
532.  Nevertheless,  the  cause  of  action  la  for 
damages  growing  out  of  a  breach  of  contract 
Telegraph  Co.  v.  Coffin,  86  Tex,  90,  30  S.  W. 
886;  Garland  v.  Telegraph  Co.  (Mich.)  70  X. 
W.  762.  We  are  of  opinion,  whether  we  view 
this  case  from  the  standpoint  of  a  tort  or  a 
breach  of  contract  that  plaintiff  bas  no  right 
of  action  here  for  damages  sustained  from 
mental  anguish  alme.  That  the  law  of  the 
forum  win  govern  in  matters  pertaining  to 
the  remedy  la  the  statement  of  a  familiar 
rale.  By  "remedy"  In  this  connection  is 
meant  such  matters  as  the  (tractor  and 
form  of  action,  the  admissibility  of  evidence, 
procedure,  the  mode  of  redress,  limitations, 
execution  of  judgments,  and  the  like.  The 
right  acquired,  and  the  obligations  seated, 
and  alt  matters  pertaining  to  the  essence  of 
the  contract  are  determined  by  the  lex  lod 
contractus.  The  damages  to  be  allowed,  if 
fixed  or  limited  by  such  law,  pertain  to  the 
right  and  not  to  the  remedy.  This  affects 
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botb  the  cause  of  action  and  tbe  liability  ot 
defendants.  This  rale  cannot,  (or  any  rea- 
son ttiat  we  can  conceive,  be  different  in  cases 
of  coatzacts  and  torts.  Dyke  t.  Ballw^  Co., 
4S  M.  T.  113;  Conseqna  t.  WelUngs,  6  Fed. 
Gas.  336  (Na  8,128);  Prltchard  t.  Norton.  100 
U.  S.  132.  1  Sup.  Ct  102,  27  L.  Bd.  101;  Bur- 
nett T.  Railway  Ok  (Pa.  Sup.)  31  AtL  972; 
Curtis  T.  Hallway  Co.,  74  N.  Y.  118;  Railway 
Co.  T.  Brown  (Ark.)  54  S.  W.  867;  Telegraph 
Co.  Y.  Preston  (To.  CIt.  App.)  54  B.  W.  650; 
Car  Ca  t.  Lawrence  (Miss.)  22  Sontb.  53; 
Walsli  T.  Railroad  Co.  (Mass.)  36  N.  B.  OSi; 
Itullroad  Co.  t.  Babcock,  151 U.  S.  190, 14  Snp. 
Ct  978,  3S  L.  Ed.  W8.  We  r^rd  tbe  case 
at  Railway  Co.  t.  Jackson,  80  Tex.  IIS.  83 
S.  W.  857,  31  L.  R.  A.  276,  as  strongly  In 
favor  of  the  doctrine  tbat  Immunity  from 
certain  dsmages  by  tbe  law  of  the .  place 
where  the  matter  arose  Is  a  substantial  right. 
The  transactltm  in  question  took  place  wholly 
in  Arkansas,  and.  In  accordance  with  the 
views  above  ^pressed,  tbe  amount  of  recov- 
ery, or  the  subjects  In  reference  to  which 
damages  are  to  be  allowed,  will  be  governed 
by  the  law  of  tbat  etate.  Tbe  testimony 
shows  tbat  damages  for  mental  sutTerlng 
alone  cannot  be  recovered  there.  The  court 
did  not  err  In  snstaining  tbe  plea.  Haddock 
V.  Taylor,  74  Tei.  216,  11  S.  W.  10^;  Mc- 
Fadln  v.  City  of  San  Antonio,  22  Tex.  Civ. 
App.  140.  54  S.  W.  48.  We  further  conclude 
iliat  the  fact  tbat  Thomas,  after  the  failure 
to  deliver  the  telegram  in  time  to  enable  him 
to  go  immediately  to  his  daughter,  and  after 
receiving  the  news  of  her  death,  all  of  which 
took  place  in  Arkansas,  where  his  disappoint- 
ment and  distress  begun,  came  into  Texas, 
and  continued  there  to  suffer  disappointment 
and  distress,  does  not  alter  the  case.  Tbe 
Judgment  is  affirmed. 


COLID  St  si.  T.  HORTON. 
(Court  of  Civil  Appeals  of  Texas.  March  8, 
1901.) 

VBNDOR  AND  PURCHASER— VBNDOR'8  USV^- 
ACTION  TO  TORBGIiOSB— EVIDENCB-AD- 
MISSIBIUTT-^NSTRUCTIONS. 

1.  Evidence  of  declarations  of  the  deceased 
owner  of  land  that  be  has  paid  certain  vendor's 
lien  notes  thereon  is  not  admissible  in  a  suit  to 
foreclose  such  lien. 

2.  The  fact  that  notes  reserving  a  vendor's 
lien  ere  dated  January  Ist,  while  tbe  deed  to 
the  property  and  a  trust  deed  thereon  are  dated 
Febmary  23d,  is  not  snfflt^ent  evidence  of 
usury  to  warrant  an  instruction  as  to  the  effect 
of  usnry. 

8.  Where  suit  is  brought  against  the  widow 
and  children  of  a  deceased  person  to  foreclose 
a  vendor's  lien  on  his  homestead,  and  there  is 
some  evidence  of  tbe  existciice  of  a  will,  it  is 
not  error  to  refuse  to  instnict  that  plaintiff  can- 
not recover.  If  deceased  left  other  property  and 
owed  other  debts,  and  has  not  been  dead  for 
four  years. 

4.  When  admissible  evidence  Is  Intermingled 
with  that  which  is  inndmissthle,  it  is  not  error 
to  exclude  the  whole. 

Appeal  from  district  court,  Dallas  coiu^; 
Richard  ^lorgan.  Judge. 


Suit  by  N.  B.  Hortott  against  Frances  Cole 
and  others  to  enforce  a  vendor's  lien.  From 
a  decree  in  favor  of  plaintiff,  defendants  ap- 
peal. Affirmed. 

G.  G.  Wright,  O.  N.  Brown,  and  H.  F, 
Lively,  for  appellanta  HIU  &  Dabney,  for 
appellee. 

JAMES,  a  J.  The  snlt  was  to  foreclose 
vendor's  Uen  notes  on  181  acres  of  land. 
The  note  and  deed  at  trust  w«e  given  1^ 
Sam  Cole  and  bis  wife,  Frances.  The  notes 
were  dated  January  1,  1994.  and  bore  Inters 
est  from  that  date.  The  deed  and  tbe  deed 
of  trast  were  dated  February  23.  1894.  Tbe 
land  was  tbe  homestead  of  (3ole  and  wife 
when  he  died.  No  administration  bad  been 
taken  out  on  0>le's  estate,  and  there  api>ear 
to  have  been  some  other  debts  of  his  estate. 
The  action  was  brought  directiy  against  the 
wife  and  children  to  foreclose  the  lien.  The 
decree  waa  for  plaintiff. 

There  Is  no  fmiYse  In  tile  first  assignment 
of  error,  which  complains  of  the  court's  re- 
fusal to  admit  declarations  of  Sam  Cole  to 
a  third  party  to  the  effect  that  he  had  paid 
off  certain  of  the  notes. 

The  third  and  fourth  assignments  are  also 
not  wen  taken,  because  tbe  testimony  ad- 
mitted, and  now  complained  of,  was,  in  ef- 
fect, admissions  by  Sam  Cole  that  the  notes 
bad  not  been  paid. 

Tbe  fifth  assignment  complains  of  tbe  re- 
fusal of  the  followta^  charge:  "Tou  are  In- 
Btrncted  that  If  you  believe  from  tbe  evi- 
dence tha't  the  notes  and  obligatlcaiB  sued  on 
were  made  and  executed  on  the  23d  day  of 
February.  1804,  and  dated  January  1,  1804, 
and  you  further  believe  from  the  evidence 
that  February  23, 1894,  was  the  date  of  mak- 
ing and  consummation  of  the  trade,  then 
you  are  instructed  that  said  notes  and  con- 
tracts are  usurious  contracts,  and  plaintiff, 
if  entitled  to  recover  for  any  amount  In  this 
suit.  Is  not  entitied  to  recover  any  Interest 
on  the  said  notes  and  obligations  herein  sued 
on;  and  you  are  Instructed  to  apply  alt  pay- 
ments and  credits  on  the  notes  to  tbe  pay- 
ment of  principal  of  said  notes  and  obliga- 
tions, and  find  what  balance,  If  any,  of  the 
principal  is  due,  and  for  attorney's  tevs  of 
10  per  cent  on  any  such  sum  you  may  And 
due."  The  charge  was  correct  as  matter  of 
law.  but  was  not  warranted  by  the  testi- 
mony. The  only  testimony  that  can  be 
claimed  to  relate  to  the  question  of  usury 
waa  what  appeared  from  tbe  face  of  the 
papers,  viz.  that  the  deed  aud  deed  of  trust 
were  dated  February  23,  1804,  aud  the  notes 
January  1,  1894.  from  which  date  they  bore 
Interest  Tbe  simple  fact  that  a  note  bears 
Interest  from  a  time  anterior  to  its  date  does 
not  make  out  a  case  of  usury.  Rutherford 
V.  Smith,  28  Tex.  323.  For  aught  that  ap- 
pears, it  may  be  tbe  trade  was  made  Janu- 
ary 1,  1894,  and  tbe  execution  of  tbe  Instru- 
ments for  some  reason  delayed  until  Feb- 
ruary 23d.    Tbe  presumption,  when  tin 
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trausactloQ  is  capable  of  that  solution,  la 
that  It  was  lawful.  It  devolved  on  defead- 
auta  to  prove  tlie  contrary  by  facts  or  cir- 
cumstances. Andrews  v.  Hart,  17  Wis.  297. 
Facts  throwing  Ilgbt  on  the  entire  transac- 
tion might  have  developed  usury,  but  no 
such  testimony  was  offered. 

The  sixth  assignment  is  that  the  court 
Improperly  refused  to  Instruct  the  jury  that 
If  tbey  believed  from  the  evidence  that  Sam 
Cole  died  leaving  a  will,  and  owed  debts 
other  than  the  one  sued  on  herein,  and  own- 
ed property  other  than  the  property  In  con- 
troversy at  the  time  of  bis  death,  and  that 
four  years  have  not  elapsed  since  his  death, 
to  find  for  defendants.  There  was  some  tes- 
timony of  a  will,  but  none  appears  to  have 
been  Hied  for  probate.  The  land  upon  which 
a  foreclosure  waa  sought  was  the  home- 
stead. Defendants  were  the  widow  aod  chil- 
dren of  deceased.  It  appears  to  us  that  Sol- 
omon T.  Skinoer,  82  Tex.  ^3,  18  S.  W.  698. 
decides  against  this  assignment. 

The  seventh,  eighth,  and  ninth  assign- 
ments complain  of  the  verdict,  and  they  are 
found  not  to  be  tenable. 

The  second  assignment  Is  as  follows:  "The 
court  erred  in  sustaining  plainttfTs  objection 
to  the  testimony  of  Frances  Cole,  by  depo- 
sition, about  seeing  John  Keller,  a  witness 
for  plaintiff,  get  certain  papers  from  her  bus- 
baud,  where  husband  told  him  they  were, 
and  about  making  the  will,  and  about  telling 
her  daughter  Clara  to  get  the  papers,  and 
about  said  Keller  taking  said  papers  off  with 
him  and  her  never  having  seen  them  any 
more;  which  testimony  was  substantially  as 
follows:  'John  Keller  was  at  our  house  just 
a  few  days  before  my  husband,  Sam  Cole, 
died,  at  the  time  the  will  was  written.  John 
Keller  was  talking  to  my  husband  about 
some  paj;>er8,  and  my  husband  told  my 
daughter  Clara  to  get  that  box  down  that 
had  bis  papers  in  it,  and  hand  it  to  Mr. 
John  Keller;  and  she  did  it.  Keller  looked 
over  the  p^rs,  and  took  out  a  paper,  look- 
ed at  It,  and  my  husband  asked  him  If  It 
was  all  right  Keller  said  he  would  take  it 
over  to  the  court  house  at  Dallas,  and  see  If 
it  was.  He  tben  put  the  paper  In  his  pocket 
nnd  carried  It  off.  and  he  has  never  given  me 
the  pajper  back.  This  was  just  a  few  days 
before  my  husband,  Sam  Oole.  died.  I  have 
□ever  seen  the  paper  since,'— as  is  abown  by 
bill  of  exceptions  No.  2."  Some  of  this  testi- 
mony was  Improper,  to  wit,  the  conversation 
between  Cole  and  Keller.  Parks  v.  Caudle, 
OS  Tex.  217.  Defendants  did  not  offer  that 
which  may  have  been  admissible  separate 
from  that  which  was  Im[H?oper,  and  the 
court  was  not  in  error,  under  these  circum- 
stances, in  excluding  It  as  a  whole.  It 
would  seem  that  defendants  wanted  it  all 
introduced  or  none.  Besides,  defendants 
Clara  Cole  and  Ransom  Cole  testified  fully 
as  to  80  much  of  the  transaction  as  related 
to  Keller  looking  over  the  papers  of  her 
father,  and  taking  off  papers  with  him;  In 


fact  80  much  of  the  testimony  sought  to  be 
given  by  Frances  Cole  as  was  admissible 
was  detailed  by  her  witnesses;  and  doubttesii 
Frances  Cole  would  have  been  allowed  to 
testify  to  the  same,  had  not  her  testimony, 
as  offered,  been  mixed  witb  Improper  evl- 
deuce.  This  seems,  from  the  bill  of  excep- 
tions, to  have  been  the  reason  the  testimony 
was  excluded.  The  judgment  Is  affirmed. 


HOLMES  V.  THOMASON  et  al.> 
(Oourt  of  Civil  Appeals  of  Texas.   Feb.  27. 
1801.) 

APPEA  L-EXCSPnONS— INStTRANOS-DB- 
UVBRV  or  POUOY. 

1.  Exceptions  not  sbown  from  the  record  to 
have  been  presented  to  and  ruled  upon  by  the 
trial  court  will  not  be  considered  on  appeal. 

2.  A  delivery  of  a  policy  to  the  broker  or 
agent  api>ointed  by  the  Insured  to  procure  it  is 
a  delivery  to  the  latter. 

3.  Where  insured  applied  to  an  insurance 
broker  to  procure  a  policy  as  his  agent,  and 
Bucli  broker  agreed  to  procnre  such  politv*  and 
did  90,  and  paid  the  premlnia  thereon,  he  ctio 
recover  tbe  same  from  the  insured. 

4.  Where  insured  did  not  apply  to  a  broker  to 
obtain  a  policy  for  him,  or  the  broker  never 
agreed  so  to  do,  he  cannot  recover  for  premium 
paid  by  him  on  tbe  policy  procured. 

Appeal  from  Hunt  county  court;  R.  D. 
Thompson,  Judge. 

Action  by  Bishop  Holmes  against  Tbom- 
aeon  Bros.  From  a  jndgmeut  for  defend- 
ants, plaintiff  appeals.  Reversed. 

H.  Carpenter,  for  appellant 

NEILL,  J.  This  suit  was  brought  by  the 
appellant  In  the  Justice  court  against  the  ap- 
pellees to  recover  $09,  tbe  premium  on  an 
insurance  policy,  alleged  to  have  been  paid 
by  appellant  for  appellees  on  a  Are  insur- 
ance policy  on  their  property,  procured  by 
the  appellant  for  the  appellees  upon  their 
written  application  therefor  to  appellant  as 
their  broker  and  agent  On  appeal  to  the 
county  court  the  appellant  amended  his 
pleadings  by  adding  an  Item  of  five  dollars 
Alleged  paid  by  him  as  a  policy  fee  In  pro- 
curing the  alleged  Insurance.  The  trial  of 
the  case  then  resulted  in  a  verdict  and  Judg- 
ment In  favor  of  the  defendants,  from  which 
this  appeal  Is  prosecuted. 

There  are  a  number  of  assignments  com- 
plaining of  the  rulings  of  the  court  upon  ex- 
ceptions taken  by  appellant  to  appellees' 
pleadings  which  cannot  be  considered,  be- 
cause it  does  not  appear  from  tbe  record 
that  snch  exceptions  were  presented  to  and 
ruled  upon  by  the  court  Tbe  oth^  as- 
signments are  directed  to  tbe  charge  of  the 
court  and  to  Its  action  In  refusing  certain 
special  chaises  requested  by  appellant's 
counsel,  and  to  tbe  sufficiency  of  the  evi- 
dence to  support  the  verdict  It  Is  nseless 
to  consider  these  assignments  separately.  It 
is  sufficient  to  say  that  the  court's  charge 
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■nbmltted  to  the  jury  and  required  tbelr 
findings  In  favor  of  appellant  upon  several 
Irrelevant  and  Impertinent  issues  before  tbey 
could  return  a  verdict  In  his  favor.  The 
si>eclal  charges  aaked  by  appellant's  counsel 
and  refused  by  the  court,  while  unnecessa- 
rily proUx,  seek  to  strip  the  case  of  the  Im- 
pertinent Issues  presented  In  the  main 
cbarge.  and  to  have  the  substantial  and  es- 
sential Issaes,  with  the  law  arising  from 
them,  submitted  to  the  Jury.  If  the  app^- 
lees.  in  the  manner  and  form  alleged  by  ai»- 
pellant,  applied  to  him,  aa  an  insurance 
broker,  to  procure  an  insurance  policy  upon 
their  property,  and  he,  as  tbelr  agent  or 
brok«>,  agreed  with  them  and  nudertook  to 
procnre  such  policy  as  they  applied  for;  and 
If.  In  pursuance  of  such  employment  and 
agreement,  be  procured  for  them  such  pol- 
icy of  Insurance,  and  In  Us  procurement 
paid  the  company  Issuing  tbe  same  $99  as 
the  premium  therefor,  and  tbe  further  sum 
of  $5  as  a  policy  fee;  and  If  said  sums 
paid  as  the  premium  and  policy  fee  were 
reasonable,— then  he  Is  entitled  to  recover 
from  appellees  the  money  sued  for.  if,  on 
the  other  band,  the  appellees  never  applied 
to  appellant  to  procure  an  insurance  policy 
upon  their  property,  or.  If  they  did  make 
sucb  application,  he  never  agreed  with  them 
to  undertake  to  procure  It,  then.  In  either 
event,  he  Is  not  entitled  to  recover,  even 
though  the  evidence  should  show  that  he 
procured  a  policy  of  Insurance  on  their  prop- 
erty, and  paid  the  premium  and  policy  fee 
therefor.  The  delivery  of  the  policy  to  ap- 
pellant. If  he  was  appellees'  broker  or  agent 
to  procure  It,  would  be  a  delivery  to  them. 
The  Issues  of  fact,  and  tbe  law  npon  them, 
mre  as  above  stated.  They  should,  in  the 
manner  indicated,  have  been  submitted  to 
the  Jury,  and  the  Jury  not  have  been  re- 
quired to  pass  upon  matters  foreign  to  the 
Issues  In  the  case.  The  judgment  la  re- 
versed, and  the  cause  remanded. 


MASTERSON  v.  MANSPIBLD  et  al. ' 
{Cbnrt  of  OIvll  Appe:ils  of  Texas-  Feb.  7, 

1001.) 

FABTNER8HIP— BORROWING  MONEY— IMPLIBD 
POWKRr-REAL-BSTATE  PARTNERSHIP— H  VI- 
DENGB  —  BILLS  AND  NOTES  —  PURCHASER  — 
NOTICE— BONA  FIDES— SUBMISSION  TO  JURT 
—BANKING  PABTNSRBHIF  —  APPEAL  —  FIND- 
XN08-8BTTIN0  ODT  EVIDENCE-NECESSITY. 

1.  Where  a  firm  was  engaged  In  bankfng  un- 
der one  name  and  In  tbe  real-estate  busiue.ss 
under  another  name,  notes  for  borrowed  money, 
given  by  one  partner  in  the  name  of  the  real- 
estate  firm  without  express  authority,  were  not 
valid,  because  as  a  partner  in  the  banking 
buKinees  he  would  have  Implied  power  to  bw^ 
row  money  in  the  firm  nanae  unless  be  would 
hare  sach  ImpUed  power  under  the  real-estate 
paxtnersbip. 

2.  A  real-estate  firm,  consUting  of  three  per- 
sons, did  no  business  after  the  withdrawal  of 
one  of  the  partners,  and  the  evidence  was  con- 
flicting as  to  whether  a  partnership  existed  be- 
tween tbe  remaining  members  after  the  \rith- 
drawal,  but  strongly  sapported  a  contmtion 

^  W^lt  of  «mr  danlMl  tv  suprRn*  court. 


that  they  proceeded  to  wind  up  the  affairs  of  tb« 
old  firm.  Thereafter  one  of  the  partners  save 
notes  in  the  firm  name,  payable  to  their  order, 
and  indorsed  them  to  another  to  procure  mon- 
ey for  the  firm,  and  the  iudorser  afterwards 
negotiated  them  to  plaintiff.  The  Ann  dissolv- 
ed on  June  22d  following,  and  notice  thereof 
was  published.  The  money  procured  was  never 
uiifd  for  the  benefit  of  the  nnn,  and  the  other 
partner  was  not  informed  of  the  making  of 
the  notes  until  long  afterwards.  Held.  In  an 
action  against  the  nrm  on  the  notes,  that  the 
evidence  was  sufficient  to  support  a  finding 
that  the  partner  making  the  notes  had  no  Im- 
plied power  to  bind  the  firm  thereby. 

8.  The  persra  furnishing  the  mon^  on  the 
notes  was  a  lawyer  living  in  a  town  30  miles 
from  the  place  of  business  of  the  partnership, 
connected  therewith  by  telegraph,  telephone, 
and  railroad.  The  notice  of  dissolution  was 
published  In  a  paper  in  the  town  in  which  be 
resided,  and  a  few  days  thereafter  the  part- 
ner making  the  notes  sued  the  other  for  dam- 
ages in  the  distxict  court  of  the  county  in  which 
such  attorney  resided.  He  knew  that  tbe  per- 
son negotiating  the  notes  was  a  mere  go-be- 
tween, and  that  they  were  coming  direct  from 
the  makers.  He  dUTnot  Inform  the  othsf  part- 
ner that  he  bad  the  notes  until  14  months 
after  their  date.  Held,  in  an  action  on  the 
notes,  that  the  evidence  aQthorised  the  submis* 
sion  to  the  jury  of  the  question  of  notice,  pur- 
chase in  good  faith,  and  as  to  the  date  of  the 
purchase. 

On  Rehearing. 

1.  Where  the  articles  of  a  banking  firm  pro- 
vided tha  t  all  bnsine-ss  of  the  bank  should 
be  conducted  under  the  firm  name  of  the  "Bank 
of  Jj."  the  facts  that  checks  and  notee  were 
beaded  "Bank  of  L.,"  with  the  names  of  the 
partnership  following,  and  were  signed  either 
''Bank  of  L."  or  with  the  partnership  name,  or 
by  one  or  the  other  of  the  owners  as  easbier 
or  assistant  cashier,  and  that  there  was  an  nc- 
coant  with  another  bank  in  the  name  of  the 
partners,  are  not  inconsistent  with  a  finding 
that  all  the  business  of  the  bank  was  done  in 
the  firm  name  of  the  "Bank  of  L." 

2.  Since,  mi  a  writ  of  error  to  the  supreme 
;  court,  the  record  Koes  up,  and  the  finding  of 

the  court  of  appeals  on  a  question  of  fact  will 
I  not  be  accepted  as  final,  a  finding  by  sach  court 
!  that  there  is  no  evidence  ou  an  issue  without 
setting  ont  the  testimony  is  not  prejudicial  to 
a  party's  rights,  and  the  evidence  on  which 
sncb  finding  is  based  need  not  be  set  out  ss  a 
part  of  the  finding  by  the  court  of  civil  ap- 
peals: 

.Appeal  from  district  court  Harris  county: 
William  H.  Wilson.  Judge. 

Action  by  H.  Masterson  against  H.  P. 
Mansfield,  W.  R  Boot,  and  another.  From 
8  Judgment  agnlust  all  of  the  defendants 
except  Boot,  plnlutiff  appeals.  Affirmed. 

H.  &  A.  R.  Masterson  and  Love  &  Mc- 
Cord,  for  appellant.  E.  P.  Hamblen,  tor  ap- 
pellees. 

OILL.  J.  Appellant,  H.  Masterson,  sued 
H.  P.  Mansfield  and  W.  B.  Root  as  partners 
and  makers  of  two  promissory  notes  pay- 
able to  their  own  order,  and  Indorsed  by 
tbem  and  one  J.  L.  Hudson  to  the  appellant 
Tbe  appellee  W.  B.  Root  filed  a  separate 
answer.  In  which  he  denied  the  execution  of 
the  notes  sued  on,  and  denied  the  partner- 
ship as  alleged  by  the  plalntlfP,  and  also  d«>- 
nled  the  authority  of  Mansfield  to  bind  him 
or  the  alleged  partnership  by  tbe  execution 
of  the  notes.  A  trial  by  Jury  resulted  Id  s 
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verdict  and  Judgment  In  favOT  of  plaintiff 
against  defendants  Mansfield  and  Hndstui 
for  the  amonnt  sued  for,  but  that  plaintiff 
take  nodUng  against  tbe  defendant  W.  B. 
Root  Tbe  plaintiff  alone  bas  ^pealed. 

Tbe  facts  about  wblcb  tbere  Is  no  dispute 
are,  briefly,  these:  In  1808.  Knehner,  Mans- 
field, and  Neese  were  operating  a  bank  at 
Laporte,  Tec,  undw  tbe  firm  name  of  tbe 
"Bank  of  Laporte."  Tbey  also  engaged  In 
tbe  real-estate  business  under  tbe  firm  name 
of  tbe  "Sonth  Texas  lAnd  Company."  In 
February,  1888,  W.  B,  Boot  bought  tbe  in- 
terest of  Kuehner  both  In  the  bank  and  real- 
estate  business,  and  thereafter,  tm  May  7, 
1888,  Neese  withdrew  from  both  enterprises. 
Neither  the  bank  nor  tbe  real-estate  business 
had  proepered,  and  at  the  date  of  the  with- 
drawal of  Neese  tbe  bank  was  In  dlflBculties 
on  account  of  the  demands  of  depositors. 
After  Xeese's  withdrawal,  Mantfeld  and 
Root  after  some  dlfllcnlty,  borrowed  from 
T.  W.  House  the  sums  of  9600  and  9003.65 
upon  notes  signed  "Bank  of  Laporte,  Mans- 
field ft  W.  B.  Root."  No  other  sums  were 
borrowed  by  tbe  firm  In  aid  of  the  bank. 
Mansfield  did  not  put  In  his  pro  r^ta  In  tbe 
luink  while  It  was  owned  by  Mansfield, 
Neese,  and  Root  so  the  latter  induced  Hans- 
Beld  to  go  to  Ft  Worth,  and  borrow  money 
un  his  own  responsibility,  to  make  bis  deficit 
good.  Mansfield  went  to  Ft  Worth  about 

the  day  of  June.  1808,  and  succeeded 

in  borrowing  92,S00  by  pledging  collateral 
belonging  to  bis  wife.  This  relieved  the  ne- 
cessities of  the  bank,  and  enabled  them  to 
meet  the  demands  of  depositors.  The  de- 
posits had  never  averaged  moro  than  92,000. 
and  In  all  Its  history  it  made  only  two  small 
loans  to  customers.  The  only  money  ever 
borrowed  on  the  bank's  account  was  that 
procured  from  T.  W.  House  <hi  the  two  notes 
above  mentioned.  AU  the  business  of  tbe 
bank  was  done  In  the  name  of  the  "Bank 
of  Laporte,"  Mansfield  being  cashier,  and 
Root  occasionally  acting  as  assistant  cash- 
ier. The  real-estate  concern  did  no  business 
after  the  withdrawal  of  Neese,  bat  Its  busi- 
ness had  theretofore  been  done  sometimes 
under  Its  own  firm  name  and  sometimes 
in  the  names  of  the  partners  composing  the 
firm.  Tbe  testimony  of  Mansfield  and  that 
of  Root  Is  conOlctlng  as  to  whether  any  pail^ 
nersbip  actually  existed  between  them  after 
the  withdrawal  of  Neese,  but  the  circum- 
stances 'strongly  support  the  statement  of 
Root  that  they  proceeded  at  once  to  wind 
up  the  affairs  of  tbe  old  partnership,  and 
that  their  association  thereafter  had  no  oth- 
er object  Tbe  notes  sued  on  were  drawn 
by  Mansfield,  and  were  dated  tbe  IStli  day 
of  Jime,  1S98.  Mansfield  signed  them  "Mans- 
field and  Root"  and  they  were  payable  to 
the  order  of  "Manefleid  &  Hoot"  They  were 
each  for  the  sum  of  $2,000,  due,  respectively, 
12  and  18  months  after  date,  bore  8  per  cent, 
interest  and  contained  the  usual  10  per 
cent  attorney's  fee  clause.  Mansfield  wrote 


across  the  back  of  these  notes,  "Mansfield 
and  Root"  and  turned  tb^  over  to  one 
J.  L.  Hudson,  to  procure  money  thereoi. 
Hudson,  who  ^ced  in  tbe  same  building  as 
Masterson,  negotiated  them  to  Masterson  for 
$4,000;  92,600  being  paid  la  cash,  and  Mas- 
tei'son  giving  bis  dueblll,  without  Interest 
due  In  30  days,  for  91i600.  Masterson  had 
Hudson  to  Indorse  tbe  notes  also.  Accord- 
ing to  the  testimony  of  Masterson  and  Hud- 
son, the  duebllls  were  paid  at  the  end  of 
tbe  SO  days.  According  to  Mansfield,  they 
were  paid  In  a  week  or  two  from  the  nego- 
tiation of  the  notes.  Certain  statCTaents  In 
the  ex  parte  deposition  of  Maaterson,  and 
Qther  facts  and  circumstancea  appearing  In 
evidence,  were  snffldent  to  require  the  court 
to  submit  the  Issue  as  to  whetbw  tbe  notes 
were  made  and  n^fotiated  anbsequent  to  tbe 
pubUcatltm  of  notice  of  dlssolntion  of  the 
partnership,  which  occurred  on  June  22, 
1888.  Manafleld  had  no  express  author!^ 
from  Boot  to  issue  the  notes,  and  Manefleid 
borrowed  tbe  money  for  bis  own  purposes, 
and  not  for  the  benefit  either  of  the  bank- 
ing liartnenblp  or  the  rea^estate  coucoti. 
According  to  his  own  testimony,  he  held  the 
money  to  protect  himself  against  his  In- 
dividual note  made  at  Pt  Worth,  and  none 
of  tbe  money  borrowed  ever  went  to  the 
use  of  either  partoerahlpa  He  did  not  ad- 
vise Root  of  bis  acti,  nor  did  Masterson  ad- 
vise Root  of  tbe  existence  of  tbe  notes,  or 
of  tbe  fact  that  he  held  them,  untU  14 
months  after  their  date,  and  this  though 
there  was  pnbllshed  notice  ot  the  dlssoltttion 
of  the  partnership  on  June  22,  1886,  in  the 
Houston  Post  and  other  papers,  and  though 
Mansfield  sued  Root  for  930,000  damages  on 
account  of  the  dlssoluticn  of  the  partnership, 
about  the  Ist  of  July  of  that  year,  in  tiie 
district  court  of  Harris  county.  Masterson 
resided  In  Houston,  Harris  county,  and  was 
a  lawyer.  Laporte  Is  within  90  miles  of 
Houston,  and  Is  connected  with  It  by  tele- 
phone, telegraph,  and  ralL  Masterson  loan- 
ed tbe  money  on  the  notes  without  Inqulry 
of  Root  and  without  consulting  any  persoii 
but  Hudson  and  Manafleld.  The  latter  was 
insolvent  at  the  time,  and  Root  was  aiuplv 
solvent.  Masteraon  knew  that  he  was  ac- 
quiring the  notes  direct  from  Mansfield,  and 
that  Hudson  was  not  the  owner,  but  a  go- 
between.  Tbe  controverted  questions  are: 
(1)  Was  tbe  partnership  In  whose  name  the 
Dotes  were  issued  of  such  a  character  as  to 
clothe  the  partner,  Mansfield,  with  the  im- 
plied power  to  borrow  money  In  the  [>artner- 
ship  name?  (2)  Were  the  notes  acquired  be- 
fore tbe  dissolution  of  tbe  partnership  and 
the  publication  of  notice  to  that  effect?  (3) 
Did  Masterson  loan  the  money  on  tbe  notes 
In  good  faith,  acquiring  them  In  the  usual 
course  of  trade,  and  without  notice  of  Mans- 
field's fraud  or  want  of  authority  to  Issue 
tbem? 

The  facts  of  this  case  present  some  extra- 
ordinary features,  but  the  rigbte  of  the  par- 
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ties  must  be  measured  by  tbe  rules  ordlDQrt- 
I7  applicable  to  partnershlpB,  and  which  cou- 
trol  tbe  power  of  a  partner  to  borrow  money 
and  bind  tbe  firm.  The  aaslgnment  of  error 
first  urged  In  appellant's  brief  complains  of 
that  part  of  tbe  charge  of  the  trial  court 
whicb  Instructs  the  Jury  that  there  Is  no 
evidence  of  Mansfield's  exprcBs  authority  to 
Issue  the  notes  sued  on,  and  directing  theui 
to  address  their  InTestlgatlon  to  tbe  ques- 
tion of  Implied  authority  resting  upon  the 
nature  of  the  partnership  for  the  benefit  of 
which  the  notes  purport  to  have  been  Iti- 
sued.  In  this,  we  think,  the  court  committed 
no  error.  It  Is  Insisted  that  certain  portions 
of  Mansfield's  evidence  present  the  Issue, 
but,  after  a  careful  examination  pt  his  en- 
tire testimony,  we  are  of  opinion  that,  con- 
sidered Id  Its  entirety,  It  negatives  tbe  idea 
that  he  had  express  authority.  The  matters 
to  which  he  leters  as  clothing  him  with  ex- 
press authority  culminated  In  tbe  PL  Worth 
loan,  and  that  loan  relieved  tbe  exigency 
which  rendered  It  necessary,  and  his  testi- 
mony as  to  facts  and  circumstances  occurring 
after  his  return  from  Ft.  Worth  could.  If  It 
were  true,  and  not  nullified  by  other  state- 
ments of  his,  at  most  present  the  Issue  of  Im- 
plied power  or  estoppet  The  financial  state- 
ment of  the  afTalrs  of  the  firm  was  made  In 
view  of  the  proposed  Galveston  or  Houston 
loans,  and  had  served  Its  purpose  when  the 
Pt  "Worth  loan  was  consummated. 

The  tenth  assignment  complains  of  a  por- 
tion of  the  court's  charge,  which  It  quotes,  as 
follows:  "The  nature  of  the  business  must 
hare  been  such  as  made  the  frequent  resort 
to  borrowing  a  necessity  for  the  advanta- 
geous prosecution  of  even  a  prosperous  busi- 
ness, and  which  contemplated  the  periodical 
borrowing  of  money,  regardless  of  any  ne- 
cessity for  borrowing."  The  assignment 
does  not  accurately  quote  the  portion  of  the 
charge  assailed.  The  exact  language  used 
Is  here  given:  "For  an  implied  power  to  ex- 
ist In  a  partner  to  bind  the  firm  by  partner- 
ship notes,  the  business  must  be  of  a  char- 
acter which  makes  frequent  resort  to  bor- 
rowing a  necessity  not  existing  by  reason  of 
embarrassment  or  the  happening  of  some 
fortuitous  event,  but  for  the  advantageous 
prosecution  of  even  a  prosperous  business." 
The  objection  urged  to  this  portion  of  the 
charge  is  that  It  erroneously  defines  tbe  na- 
ture of  a  partnership  from  which  the  right  of 
a  partner  to  borrow  money  and  bind  the  firm 
may  be  Implied.  In  Randall  r.  Meridcth.  TO 
Tex.  6C9, 13  S.  W.  576,  Justice  Stayton  quotes 
with  approval  the  following  from  KImbro  v. 
Bnllltt  22  How.  268,  16  L.  Ed.  317:  "When- 
ever the  business,  according  to  the  usual 
mode  of  conducting  it.  Imports  in  its  nature 
tbe  necessity  of  buying  and  selling,  the  firm 
Is  then  properly  regarded  as  a  trading  part- 
nership, and  Is  invested  with  all  the  powers 
and  subject  to  all  the  obligations  of  that  re- 
lation." Quoting  from  Bates'  Law  od  Part- 
nerdtlp  fsectlcm  32T),  he  continues:  **If  tbe 


partnersblp  contemplates  the  periodical,  or 
continuous,  or  frequent  purchasing,  not  as  in- 
cidental to  an  occupation,  but  for  tbe  purpose 
of  selling  again  the  thing  purchased  either 
in  its  original  or  manufactured  state.  It  is  a 
trading  partnership;  otherwise  not"  Jus- 
tice Stayton  adds:  "If  there  are  those  not 
embraced  within  this  definition  in  which  each 
partner  is  clothed  with  power  to  borrow 
money,  they  may  be  recognized  by  the  char- 
acter of  the  business  pursued,  which  makes 
frequent  resort  to  borrowing  a  necessity  not 
existing  by  reason  of  embarrassment,  or  on 
account  of  some  fortuitous  event,  but  for  the 
advantageous  prosecution  of  even  a  prosper- 
ous business."  Tbe  implied  power  is  depend- 
ent, not  on  whether  the  act  be  necessary,  but 
on  whether  It  be  necessary  to  carry  on  the 
business  In  the  usual  way.  Bates,  Partn.  S 
320.  In  giving  the  charge  complained  of,  the 
court  evidently  sought  to  apply  tbe  rules  of 
an  ordinary  trading  partnership  to  a  firm 
engaged  in  the  real-estate  or  banking  busi- 
ness. In  order  that  tbe  jury  might  determine 
whether  tbe  firm  iQ  question  came  within  tbe 
definition.  Neither  banking  nor  buying  and 
selling  real  estate  on  commission  comes  strict- 
ly within  the  definition  of  a  trading  partner- 
ship, and  yet  either  may  be  so  conducted  as 
to  clothe  the  partners  with  all  the  Imi^led 
powers  of  members  of  a  trading  partnership. 
In  tbe  case  of  Freeman  t.  Carpenter,  17  Wis. 
126,  the  court  held  that  under  the  facts  of 
that  case  the  business  of  the  defendant  firm, 
consisting  of  a  land  agency  and  banking  and 
money  brokerage,  carried  with  It  the  Implied 
power  of  each  partner  to  borrow  money  and 
bind  the  Srm;  but  the  court  recognized  the 
general  rule  for  ascertaining  what  were  trad- 
ing partnerships,  and  used  the  following  lan- 
guage: "All  tbe  authorities  say  that.  If  tbe 
act  of  liorrowlng  Is  necessary  for  the  suc- 
cessful carrying  on  of  tjie  business  of  the 
firm,  then  the  law  Implies  an  authority  to  do 
it.  •  •  •  If  the  note  was  executed  for 
anything  for  which  the  firm  bad  use,  or 
which,  from  the  nature  of  tbe  company,  was 
necessary  and  usual  to  the  successrul  prose- 
cution of  its  operations,  then  it  beconifs  n 
charge  against  the  firm."  The  portion  of  tiie 
charge  quoted  In  the  assignment  does  not 
even  contain  an  entire  sentence,  but  Is  part  of 
a  len;;thy  paragraph,  and  should  not  be  con- 
strued as  standing  alone.  The  entire  para- 
prnph  4  Is  lengthy,  and  need  not  be  set  out 
here.  Considered  In  Its  entirety.  It  furnished 
the  jury  with  clear  and  sound  rules  for  their 
control  In  detei-mlnlng  tbe  nature  of  the  part- 
nership and  tbe  existence  of  the  Implied 
power  to  borrow.  Tbe  assignment  is  with- 
out merit 

Appellant  insists  that  the  firm  of  Mansfield 
&  Root  were  engaged  In  the  banking  busi- 
ness, and  that  the  nature  of  the  banking 
business  Is  such  as  to  carry  with  It  necessa- 
rily the  Implied  power  of  the  partners  to 
borrow  money.  We  are  not  required  to  de-. 
clde  the  qneetion.  The  articles  of  the  co- 
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partnersblp,  of  whlcb  W.  B.  Root  and  Mana- 
fleld  wpro  the  successors,  declared,  among 
other  tilings,  that  the  banking  partnership 
should  be  carried  on  under  the  Srm  name  of 
the  "Bank  of  Laporte."  and  the  undisputed 
evidence  Is  that  the  business  of  the  banking 
partoershlp  was  invariably  done  under  that 
name.  In  executing  these  notes,  Mansfield 
did  not  use  the  name  of  the  banking  firm, 
nor  the  names  of  the  individual  members  ot 
the  baulilng  flnn,  bat  used,  both  in  signing 
and  Indorsing  them,  the  nome  "Mansfield  & 
Root,"  a  name  which  bad  been  simietlmes 
used  by  the  partners  In  the  transaction  of  the 
business  of  the  real-estate  firm,  but  never 
in  the  business  of  the  bank.  It  seems  to  be 
fairly  well  settled  that.  In  order  for  &  part- 
ner to  bind  his  firm  by  the  Issuance  of  com- 
mercial paj^t  In  the  absence  of  express  au- 
thority, or  some  other  fact  fixing  the  firm's 
liability,  the  paper  must  be  executed  In  the 
firm  name,  or  else  in  a  name  commonly  used 
by  the  firm  In  transacting  the  flrm'a  business. 
This  role  is  recognized  In  Freeman  t.  Car- 
penter, supra,  and  Is  laid  down  by  Tledeman 
In  his  work  on  Ck>mnierdal  Paper  (sections 
104,  105).  Here  Masterson.  If  acting  in  good 
faith,  dealt  with  a  partnership,  whose  firm 
name,  by  the  purport  of  the  paper,  was 
"Mansfield  &  Boot."  If  any  such  firm  ex- 
isted at  that  time.  It  was  a  real-estate  firm, 
and  not  a  banking  firm.  Masterson,  jn  lend- 
ing the  money  iqun  the  notes  in  question, 
was  diaq^aUe  with  notice  ot  the  nature  of 
the  business  In  wlilcl;  the  firm  was  engaged; 
and.  the  note  not  being  in  fact  executed  for 
partnentalp  purposes,  but  lo  fraud  of  the 
other  partner,  his  right  to  recover  In  any 
evmt  mast  depend  on  whether  the  nature 
ot  the  business  In  which  the  firm  Mans- 
field A  Boot  were  engaged  clothed  each  part- 
ner with  the  Implied  power  to  borrow  money 
on  the  firm's  name.  The  test  Is  not  in  what 
enterprISM  the  Inmvlduals  H.  P.  Mansfield 
and  W.  B.  Boot  wen  embarked,  but  In  what 
was  the  firm  in  whose  name  the  notes  were 
given  engaged.  According  to  appellant's  con- 
tention, the  Jury,  by  their  verdict,  clearly 
indicated  that  they  decided  in  C&vor  of  ap- 
pellee Boot  upon  the  issue  alone  of  Implied 
power,  that  part  of  their  verdict  being  In 
response  to  paragraph  4  In.  the  latter  part  of 
the  court's  charge,  ai^  In  which  that  Issue 
was  clearly  and  correctly  submitted.  We  are 
of  opinion  that  the  facts  are  sufficient  to 
sustain  their  finding  that  no  such  power  ex- 
isted. If  it  be  true,  as  ccmtended  by  appel* 
laut,  that  the  Jury  found' in  favor  of  W.  B. 
Boot  alone  on  the  Issue  of  want  of  Implied 
power,  then  the  complaints  against  other  por- 
tions of  the  charge  bearing  od  the  questifm 
of  notice,  purchase  In  good  faith,  and  as  to 
the  date  of  the  purchaae  by  Masterson  be- 
come immaterial;  but  we  are  of  opinion  that 
the  assignments  complaining  that  there  was 
no  evldoice  anthnrlslng  the  submission  of 
those  issues  are  without  merit.  There  were 
faets  and  drcumstoncea  in  evidence  which 


required  their  submission,  and  it  would  have 
been  error  on  the  part  of  the  trial  court  to 
refuse  to  do  so. 

We  deem  it  unnecessary  to  notice  at  length 
any  of  the  other  asaignments.  They  present 
no  reversible  error,  and  the  Judgment  will 
be  affirmed.  Affirmed. 

On  Motion  for  Rehearing  and  to  Correct 
Findings  of  Fact 

(March  13,  1901.) 

We  have  carefully  considered  the  motion 
for  rehearing,  and  In  connection  therewith 
have  again  examined  the  record.  We  have 
found  no  reason  to  chauge  our  opinion  as  to 
the  proper  disposition  of  the  api>eai.  Appel- 
lant complains,  among  other  things,  of  our 
finding  that  It  was  shown  without  dispute 
that  all  the  business  of  the  bank  was  done  in 
the  firm  name  of  the  Bank  of  Lap^te,  and 
directs  our  attention  to  the  testimony  of  the 
witnesses  Heyne  and  Moody,  and  to  the 
checks,  notes,  etc.,  in  evidence,  'llie  testi- 
mony of  both  Moody  and  Heyne  sustains  the 
finding.  The  checks,  notes,  etc.,  are  headed 
"Bauk  of  Laporte.  Mansfield  &  Root,"  and 
are  signed  either  "Bank  of  Laporte.  Mans- 
field &  Root,"  or  by  one  ot  the  other  of  the 
owners  as  cashier  or  assistant  cashier.  The 
articles  of  co-partnership  provide  that  the 
business  of  the  bank  be  c(mducted  under  the 
firm  name  of  the  "Bank  of  Laporte."  We 
have  simply  held  that  the  addition  of  the 
names  of  the  owners  of  the  bank  did  not 
change  the  legal  effect  of  the  proof.  Nor  does 
the  existence  of  an  account  In  the  name  of 
Matistield  &  Root  on  the  books  of  the  T.  W. 
House  Bank  change  the  result.  We  have 
found  the  facts  as  we  construe  the  record. 
Whether  there  Is  any  evidence  on  an  issue 
is  a  question  of  law,  and  our  finding  that 
there  Is  none  without  setting  out  the  testi- 
mony Itself  cannot  prejudice  appellant's  rights 
on  writ  of  error  to  the  supreme  court.  The 
same  may  be  said  of  our  other  findings  of 
which  appellant  complains.  The  record  goes 
up  on  writ  of  error,  and  the  supreme  court, 
in  disposing  of  the  question,  will  not  accept 
our  finding,  but  will  Inspect  the  record. 
Were  It  otherwise,  we  would  willingly  and 
patiently  set  out  the  evidence  upon  which  our 
findings  of  fact  are  based.  It  is  well  known, 
however,  tliat  this'  Is  neither  usual  nor  neces- 
sary. We  are  of  opinion  that  the  motion 
should  be  overruled,  and  It  is  so  ordered. 
Overruled. 


MUBRAT  GIXNINO  SY8TKM  CO.  et  al.  v. 

EXCHANGE  NAT.  BANK  OF  DENTON. 
(ponvt  of  CSvil  Appeals  of  Texas.  Feb.  23, 
1901.) 

CONTRACT— CONSTRUCTl  ON— PAHTNBRSHIP 
—AOBNCr— ESTOPPEL  AOAINST 
CORPORATION. 

1.  A  party  agreed  in  wridug  with  a  ginning 
company  to  take  charRe  of  a  sin  plant  belong- 
ing to  it,  and  run  it  tnrough  the  cotton  season 
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of  1896,  the  companj  to  farnish  him  with  ev- 
e^thing  necessary  to  fit  It  up,  and  to  pay  him 
$50  p«r  month  antil  nnnin^  began,  and  $60 
per  month  throagboat  tiie  entire  season,  togeth- 
er with  one-tentb  of  the  net  iHroceeds.  Tbe 
contract  otherwise  provided  that  it  was  not  to 

Srevent  a  sale  of  tbe  property  being  made. 
'tld,  XbaX  it  did  not  make  bim  a  partner,  but 
only  an  agent  of  the  company  in  toe  basiness. 

2.  Tbe  principle  of  estoppel  cannot  be  in- 
Toked  against  a  ptlTate  corporation  in  taTor 
of  a  bank  seeking  to  hold  it  liable  for  having 
held  a  third  party  out  to  It  aa  its  partner,  since 
tbe  bank  was  bonnd  to  know  that  such  a  cor- 
poration conid  not  form  a  partnership. 

Appeal  from  Denton  county  court;  I.  D. 
Fersnson,  Judge. 

Action  for  debt  hy  the  Bxchange  National 
Bank  of  Denton  against  the  Mnrray  Ginning 
System  Company  and  another.  From  a  Judg- 
ment  for  plaintiff,  defendants  appeal.  Re- 
versed. 

Wood  A.  Hudson,  tvr  appdlants.  Oudey  A 
Ragsdale,  for  appellee. 

STEPHENS,  J.  Unless  tbe  Murray  Gin- 
ning System  Company,  a  private  corporation, 
can  be  said  to  have  been  liable  to  appellee 
txmk  for  tbe  amount  of  tbe  overdrafts  sued 
for  as  partner  of  W.  F.  Bacbman,  who  ob- 
tained tbe  money,  the  judgment  must  be  re- 
versed, since  tbe  charge  of  the  court  submit- 
ted the  Issue  of  partnership  to  the  Jury  as  a 
ground  of  recovery.  Tbe  relation  between 
them  was  establtsbed  by  tbe  following  writ- 
ten instrument:  "This  agreement,  entered  in- 
to  by  the  said  Murray  Ginning  System  Com- 
pany, the  party  of  the  first  part,  and  W.  F. 
Bacbman,  party  of  the  second  part  witness- 
eth:  The  said  W.  F.  Bacbman,  party  of  the 
second  part,  is  to  go  at  once  to  the  town  of 
Denton.  Denton  county,  Texas,  there  to  take 
charge  of  a  gin  plant  belonging  to  tbe  party 
of  the  first  part,  to  do  all  necessary  repairs 
on  the  same,  to  get  It  in  order  for  ginning 
the  cotton  crop  of  A.  D.  1895,  to  ran  said  ^n 
through  tbe  entire  season  of  1896.  The  Mur* 
ray  Ginning  System  Company,  party  of  tbe 
first  part,  agree  to  furnish  said  W.  F.  Bacb- 
man everything  necessary  to  fit  np  said  gin 
in  good  order,  all  tools  and  extra  labor  neces- 
sary to  perform  said  work,  and  to  pay  blm 
the  said  sum  of  (50.00  per  month  until  gin- 
ning  begins,  and  100.00  per  month  throughout 
the  entire  season  of  18&S,  together  with  one- 
tenth  of  the  net  proceeds  of  said  gin.  It  Is 
understood  that  there  is  nothing  in  this  con- 
tract to  prevent  sale  of  tbe  above  property 
being  made.  [Signed]  Murray  Ginning  Sys- 
tem Company.  W.  F.  Bachman."  This  con- 
tract did  not  make  Bacbman  a  partner,  but 
only  made  him  the  agent  of  the  Murray 
Ginning  System  Company,  and  the  court 
should  have  so  Instructed  the  Jury.  Busard 
V.  Bank,  67  Tex.  S3,  2  S.  W.  M.  While  there 
was  conflict  between  Bacbman,  testifying  for 
the  bank,  and  Bmr.  testifying  for  the  defend- 
ant company,  as  to  the  authority  of  Bacb- 
man to  enlarge  tbe  scope  of  the  basiness  so 
as  to  Include  tbe  purchase  and  sale  of  cot- 


ton, and  as  to  bis  authority  to  bwrow  money 
from  tbe  bank  for  any  purpose,  there  was 
none  as  to  tbe  fact  that  tbe  written  contract 
above  quoted  established  tbe  relntion  of  Bach- 
man to  the  ginning  company,  for  Bachman 
himself  testified,  ''This  was  tbe  contract  1 
oi>erated  under  all  during  tbe  season."  They 
differed  only  as  to  the  construction  to  be  pla- 
ced ujKHi  It,  and  as  to  what  was  dime  under  it 

The  further  contention,  which  was  also  sub- 
mitted to  the  jury,  that  the  ginning  company, 
If  not  liable  as  partner  ot  Bachman,  was  yet 
liable  for  holding  him  out  aa  its  partner,  is 
equally  untenable.  The  principle  Invoked  Is 
one  of  estoppel.  We  need  only  add  that  the 
bank  was  bound  to  know  that  a  private  cor- 
poration could  not  form  snch  a  partnership. 
Tram  Co.  v.  Bancroft  (Tex.  CIt.  App.)  40  S. 
W.  837;  White  v.  Water  Co.  {Tex.  OIt.  App.) 
45  S.  W.  207,  and  cases  cited. 

Because  the  court  erred  in  submitting  these 
two  issues  to  tbe  jury  as  grounds  of  recov- 
ery, the  Judgment  is  reversed,  and  tbe  cause 
remanded  for  a  new  trial  upon  the  other 
grounds  of  liability  alleged. 


HENKE  et  lU.  v.  STACY. 

(Oonrt  of  Civil  Appeulit  of  Texas.  Peb^  14. 
1900.) 

UORTOAOBa— TRUST  DBED— DESCRIPTION  IN- 
SERTED AFTER  ACKNOWLBDOMBNT  —  RE- 
CORDINO  AND  REOISTRATION— EFFECT. 
A  trust  deed  was  given  by  L.  to  the  de- 
fendants, in  which  the  description  of  the  prop- 
erty was  not  inserted  until  after  it  had  been 
signed,  sealed,  and  acknowledged  by  L.  The 
deed  was  properly  recorded,  and  thereaftiT 
plaintiff,  without  examining  the  record  ac- 
quired title  to  the  property  by  the  purchase  of 
a  judgment  In  favor  of  L.,  rendered  in  an  ac- 
tion to  determine  L-'s  title  Defendants,  with- 
out any  knowledge  of  plalntHTs  title,  foreclosed 
their  trust  deed  after  u's  decease,  and  became 
purchasers  at  the  foreclosure  sale.  Held,  in  tres- 
pass to  try  title  to  tbe  land,  that  the  insertion 
of  tbe  description  of  the  property  in  the  deed 
after  its  acknowledgment  old  not  render  the  re* 
cording  thereof  inoperative,  third  parties  being 
preclnded  from  questioning  the  notarial  cer- 
tificate; and  hence  defradants,  by  tbe  forecIcM 
sure  proceedings  of  thrir  prior  li«it  acquired, 
a  perfect  title  to  the  property. 

Error  from  district  court,  Ltber^  county; 
L.  B.  Hlghtower,  Judge. 

Action  by  William  Stacy  against  H.  Benke 
and  another.  From  a  Judgment  In  favor  of 

plaintiff,  defendants  brln^^  error.  Reversed. 

A.  C.  Bullitt,  for  plaintiffs  In  error.  Mar- 
tin &  Douglass  and  M.  D.  Raybum,  for  de> 

fendant  In  err(»-. 

GILL,  J.  This  suit  was  brought  by  de- 
fendant in  error  in  the  form  of  an  action  of 
trespass  to  try  title  to  reoover  <tf  plaintiffs 
In  error  402  acres  of  land  situated  in  Liberty 
county,  Tex.  The  trial  below  resulted  Ui  a 
Judgment  In  favor  of  defendant  in  error,  and 
that  judgment  la  here  assailed  under  appro- 
priate assignments  of  error. 

One  8.  Liken  executed  to  plaintiffs  In  error 
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a  deed  ot  tnut  npcm  the  land  In  controveny 
and  other  lands  to  secure  the  payment  of  a 
debt  doe  by  him  to  them.  The  attomey  who 
prepared  the  deed  at  tnut  did  not  bare  at 
hand  ui  accarato  description  of  the  Wood- 
baiy  tract,  which  comprised  the  land  in  anes- 
tton,  so  he  ftnrwarded  same  through  plalntifrB 
In  error  to  Liken,  with  the  request  that  he 
(LlkeiO  sbmild  Insert  the  pnqier  description, 
sign  and  acknowledge  It,  and  forward  to  Hen* 
ke  and  Plllot  Liken  dgned  and  acknowl- 
edged the  papa*  beftm  a  notary  public,  but 
did  not  insert  tb»  description  oi  the  Wood- 
bury tract  imtU  after  the  hutniment  had 
been  acknowledged  and  duly  certified,  and 
had  passed  tnm  the  notary's  hands  back  to 
his.  When  the  addmcmal  description  had 
been  Inserted  by  Liken,  he  hlmsdf  forwarded 
the  paper  by  mall  to  Henke  and  PlUot,  and 
they,  having  no  knowledge  or  reason  to  be- 
lieve tbat  the  description  tjl  fbe  Woodbury 
tract  had  not  been  Inserted  pxior  to  acknowl- 
edgment, accepted  the  deed  of  trust,  and  pla^ 
ced  It  promptly  of  record  In  Liberty  county  on 
the  9tta  day  of  April.  ll«5.  On  January  30, 
180S,  Lnclan  Mtaor.  as  guardian  of  the  Op- 
perman  heirs,  sued  Llkm  for  the  land  In- 
TolTed  In  this  suit,  asserting  the  superior  title 
thereto  to  be  In  said  heirs.  Liken  being  ad- 
vised Iqr  his  attomey  that  the  title  asserted 
by  the  Opperman  heirs  was  siverlor  to  bis, 
decided  to  end  the  lltlgaUon  by  payment  to 
them  of  an  agreed  sum  of  money.  The 
amount  agreed  on  was  |1,400.  Not  being  pos- 
sessed of  tbiM  sum,  be  represented  the  situa- 
tion to  Stacy,  the  defendant  In  error,  and  hi- 
dnced  blm  to  pay  the  91,400,  and  take  a  deed 
to  himself  ftom  the  Opperman  heirs.  These 
heirs  were  mhiors,  and  the  guardianship  of 
their  estates  was  pending  in  Galveston  coun- 
ty. To  avoid  the  delay  and  »pense  lnv(rived 
In  procuring  a  deed  from  ttie  guardian,  It  waa 
agreed  between  Stacy,  IJken,  and  all  con- 
cerned that  the  mmiey  should  be  paid,  and 
Judgment  rendered  In  favor  -of  and  In  the 
name  of  Liken,  but  that  Stacy  should  be  the 
ownw  of  the  Judgment  and  the  land  because 
of  his  payment  of  the  money  by  which  It 
should  be  procured.  This  was  accordingly 
done.  Stacy  bad  no  actual  notice  of  the  Hen- 
ke and  PUlot  deed  of  trust,  though  at  the 
date  of  the  transaction  the  deed  of  trust  had 
been  placed  of  record.  Stacy,  relying  upon 
the  assurance  of  Liken  that  the  land  was  un- 
Incnmbered.  did  not  examine  the  records, 
^nke  and  PlUot  wm  not  parties  to  the  Op- 
poman  snlt,  and  hi^  no  knowle^  of  these 
transactions  until  after  they  had  foreclosed 
the  deed  of  trust  as  hereinafter  shown.  Likra 
died  In  November,  1896,  and  one  B.  F.  Onm- 
eron  was  appointed  admlnlstrabx-  of  bis  es- 
tate. Upm  plication  of  Henke  and  Plllot 
the  land  was,  by  ttie  imbate  conrt,  ordered 
sold  to  satisfy  their  lien,  and  they  became  the 
purchasers  at  administrator's  sale.  This  sale 
occnrred  on  April  IB,  1887,  and  the  same  was 
duly  approved,  and  deed  made  to  them  by  the 
administrator.  On  the  date  of  the  uecntlon 


of  the  las^named  deed  this  solt  wis  Instt- 
tuted  by  StacT,  who,  to  auatam  his  allegation 
of  tltie  In  himself,  relies  alone  Qpoa  tlw 
transaction  by  which  the  Judgment  was  pro- 
cured In  the  case  of  the  Opperman  minors 
against  Liken,  and  his  want  of  notice.  elth« 
actual  or  constructive,  at  the  Henke  and  Pll- 
lot deed  of  trust  Stacy  contends  that  by  rea- 
son ot  the  fiU!t  that  the  descrlptkm  of  the 
land  In  controversy  was  not  Inserted  in  the 
deed  of  trust  untn  after  Its  acknowledgment 
before  a  notary.  Its  record  was  not  conatnict- 
Ive  notice  of  Its  contents  as  affecting  that 
land.  Henke  and  Plllot  contend  that,  as  the 
description  at  the  land  In  controversy  was  In- 
serted before  It  left  the  hands  of  Liken,  the 
maker,  and  In  such  a  way  as  to  Und  blm. 
and  as  they  were  without  knowledge  of  the 
time  and  manner  at  its  Insertion,  and  wltbont 
fault  in  the  premises,  the  deed  of  trust  and 
Its  record  w««  In  all  respects  valid  and  ^- 
fectlve  as  constructive  notice  of  tte  contents. 
Thus  Is  presented  the  question  upon  which 
the  rights  <a  the  reflective  parties  rest.  The 
trial  court  held  that,  If  the  description  was 
Inserted  after  acknowledfsuient.  Its  record  was 
not  coDstmctlve  notice,  and  this  holding  Is  as- 
s^ed  as  ei'ror. 

It  seons  to  be  ctmceded  that  the  transac- 
tion by  which  the  Opperman  Judgment  was 
procured,  and  the  agreement  that  It  should 
Inure  to  the  benefit  of  Stacy,  placed  the  eq- 
uitable title  to  the  land  In  blm.  Inasmnch 
as  tbat  Judgment  altectuallf  vested  in  Stacy 
sucb  title  as  the  Oiveanan  heirs  had.  the 
above  oi8ices8l<m  Is  correct,  at  least  to  tbat 
«Eteut;  and.  as  Liken  mdnced  Stacy  to  pur- 
chase the  Opperman  title,  representing  tbat  It 
was  superior  to  his,  Uken,  In  a  contest  be- 
tween him  and  Stacy,  would,  perhaps,  have 
been  estc^ped  to  assert  tbat  his  title  was  In 
fact  superior  to  the  one  purchased  by  Stacy. 
But  no  evidence  was  adduced  tending  to  es- 
tablish the  strength  of  Oie  Opperman  title. 
BO  this  appeal  must  be  dlqwMd  ot  on  the 
theory  that  the  title  mortgaged  to  Henke  and 
Plllot  was  paramoont  The  ^M«rent  tltie 
was,  thertfore.  In  tike  estate  at  Llkoi  at  the 
date  of  the  admlnIstzator*a  sale  for  the  satis- 
factltm  of  the  deed  at  trust;  and,  If  the  record 
of  the  Hepd  ot  trust  was  constmettve  notice. 
Httike  and  PlUot,  having  no  notice  of  Stacy's 
claim  at  the  date  of  foredosnre.  acquired  a 
perfect  title  through  tiiat  proceedhig,  a^dnst 
wblch  ttie  secret  Interest  ot  Stat^  cannot 
now  be  permitted  to  prevail.  Did  the  record 
of  the  deed  of  trust  In  qnestloa  eimstltute 
omstructlve  notice  to  Stacy?  When  the  deed 
ot  trust  was  deliveted  to  Hente  and  Pillot, 
It  contained  the  description,  waa  In  all  re- 
spects regular,  and  reedy  for  registration.  It 
was  presented  to  the  county  derk  hi  this  eoa- 
dltion.  and  he  did  no  more  Uian  Us  duty  In 
Idadi^  It  of  record.  Had  Stacy  taupscted  the 
record.  It  would  have  advised  him  of  the 
existence  of  the  lien,  and  he  would  have  dis- 
covered nothing  upon  the  face  of  the  record, 
Dor,  Indeed,  upon  the  face  of  the  Miglnal  in- 
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■trament  Itself,  to  excite  Bospldon  u  to  Its 
ralldlty.  It  was.  In  fact,  Taltd,  and  blndlns 
upon  Uken,  who  oecated  IL  In  detennlalDg 
the  anestion  at  Issne  It  Is  pr<^r  to  treat  the 
deed  of  tmst  as  corerlng  only  the  Woodbury 
tract,  and  as  contalulns  no  descffptkm  of  any 
land  at  the  time  It  was  acknowledged.  We 
have  been  dted  to  but  one  authority  bearing 
exactly  upon  the  question,  and  that  la  from 
another  state.  In  discussing  registry  as  proof, 
Mr.  Dembltz,  In  his  work  on  Land  Titles,  uses 
the  following  language:  *To  make  registry 
proof,  the  following  drcnmstancra  must  coih 
cor:  The  Instroment  must  be  one  which  nn- 
der  file  law  ts  fit  to  be  recorded.  Second.  It 
tavt  bear  on  Its  face  evidence  that  it  was 
admitted  to  record  upon  a  proper  certificate 
of  acknowledgm^it.  •  *  *  Third.  It  must 
have  been  entered  *  *  *  In  the  ptfuper 
CDonty."  Measured  by  this  rule,— and  it  la 
clearly  sound,— a  certified  copy  of  the  record, 
the  instrument  In  question  being  lost  would 
bare  been  proof  of  Ita  executbm  aa  against 
the  grantor,  and  he  would  not  be  permitted 
to  ahow,  la  order  to  defeat  anch  proof,  that 
the  deed  of  trust  did  not  contain  the  descrip- 
tion when  aduiowledged.  it  la  clear,  tliere- 
fore;  that  both  the  inatrummt  and  the  record 
of  It  were  nlld  as  between  the  parties.  To 
declare  a  different  rule  would  Impose  upon 
pnrchasera  the  duty  to  look  not  alone  to  the 
deed  and  certificate  of  the  i^cer,  but  to  In* 
terrogate  the  notary  himself  In  whatever 
lantf  the  notarial  act  may  hare  beoi  done.  In 
order  to  ascertain  whether  the  deed  had  un- 
dergone some  material  diange  alnce  Ita  ac- 
knowledgment and  autheitlcatlon.  Bren 
should  thia  precaution  be  taken,  the  notory's 
asanrance  that  the  deed  had  undergone  no 
change  would  be  eztraoffldal,  and  be  might 
not  answer  truthfully.  If  third  partlea  were 
pramltted  to  queatloD  the  troth  of  the  cer^ 
tificate,  with  how  nrach  greater  ease  might 
they  orerthrow  his  oral  repreamtatlon?  The 
statnte  requiring  the  notary  to  enter  the  facts 
and  a  description  of  the  lauds  affected  In  a 
record  kept  for  that  purpose  are  directory  on- 
ly, and  his  failure  to  perform  such  duty  would 
hiTalldato  ndtber  the  deed  nor  the  certificate 
of  acknowledgment  The  line  of  casea  hold- 
ing that  the  acknowledgment  by  a  married 
woman  of  a  deed  In  which  a  blank  waa  left 
for  the  aubseqnent  hisertlon  of  the  name  of 
the  grantee  Is  void  as  to  her,  base  the  hold- 
ing upon  a  difterwt  principle,  and  mainly 
upon  the  rule  that  a  feme  covert  cannot  au- 
thorise another  to  perf^  her  deed.  See  1 
DemUtz,  Land  Tit  p.  888,  and  Drury  t.  Fos- 
ter. 2  Wait  2«.  17  L.  Bd.  7S0.  In  the  case 
last  cited,  however.  It  Is  said:  "Although  it 
waa  at  one  time  dimbted  whethor  parol  au- 
thority waa  adequate  to  authorise  an  addi- 
tion or  alteratkm  to  a  sealed  Instrument,  the 
better  c^Inlon  at  this  day  Is  that  the  power 
la  snflb^ent"  In  Crlbben  t.  Deal.  21  Or.  211. 
27  Pac.  1046,  a  firm  made  a  deed  of  general 
assignment  and  duly  acknowledged  same, 
leavliv  a  Uank  for  the  name  of  the  assignee 


to  be  filled  by  a  third  party  to  whom  the  In- 
strument was  delivered.  The  blank  waa  fill- 
ed, and  the  Instrument  duly  placed  of  record. 
The  deed  was  assailed  by  a  subsequent  at- 
taching creditor,  but  the  court,  after  an  ez- 
hauatlTe  review  of  the  authoritiea.  uph^ 
the  deed.  In  the  authorities  dted  In  that 
opinion  tiie  validly  of  the  Instruments  them- 
selves were  Involved,  and  the  force  of  tbelr 
registration  was  not  directly  up  for  decision; 
but  it  seems  to  us  that  the  prindple  Is  modi 
the  same.  Many  of  the  declskms  dted  In 
Crlbben  v.  Deal,  supra,  were  rendered  In 
states  where  the  tAA  common-law  rule  as  to 
sealed  Instruments  still  prevails;  hence  the 
filling  of  the  blank  must  have  been  held  to 
relate  back  to  the  sealing  of  the  Instrument. 
The  doctrine  of  the  power  to  anthorlae  an- 
other to  fill  blanks  In  a  deed  after  signature 
and  acknowledgment  has  been  carried  even 
further  In  this  state.  TbreadgUl  v.  Butler,  80 
Tex.  599;  Ragsdale  v.  Robinson.  48  Tex.  879: 
RuQge  V.  Schleicher  (Tex.  01  v.  App.)  21  S.  W. 
423. 

Another  view  of  the  question  Involves  the 
right  of  elthw  a  party  or  a  stranger  to  the 
Instrument  to  question  the  truth  of  the  no- 
tarial certificate,  when,  upon  Ite  fiice.  It  Is  In 
all  respects  snfflclcnt  and  regular.  In  Hart> 
ley  v.  Fnwb,  6  Tex.  208,  Chief  Justice  Hemp- 
hill said:  "It  seems  to  me  <m  prindple  and 
authority  that  the  certificate  [of  the  notery] 
must  be  conclusive  of  the  facts  therein  stated, 
unless  fraud  or  Inqiositlon  Is  alleged."  In 
Peterson  v.  Lavny,  48  Tex.  408,  Chief  Justice 
Roberts  Bald:  "Ncgr  are  we  prepared  to  htdd 
that  ft  certificate  regular  on  Ite  face,  upon 
which  an  instrument  has  been  recorded,  could 
be  set  aside  as  a  nullity  by  proof  of  extrane- 
ous facte,  so  as  to  prevent  the  record  of  the 
Instrument  from  being  notice  to  subsequent 
purchasers.  No  authority  has  been  dted  or 
found  to  that  ^ect."  In  Pierce  v.  Fort,  00 
Tex.  489,  It  Is  held  not  to  be  the  duty  of  the 
grantee  to  see  to  It  that  the  notery  does  his 
duty  In  taking  the  acknowledgment  of  a  mar- 
ried woman,  his  grantor.  In  Freiberg  v.  De 
Lamar  (Tex.  OIv.  App.)  27  S.  W,  ISl,  HarUe; 
V.  Frosb,  supra,  Is  dted  as  establishing  the 
rule  that  recitals  In  a  notary's  certificate  are 
conclusive  unless  assailed  for  fraud.  To  the 
same  effect  are  Davis  v,  Kennedy,  68  Tex. 
516.  and  Webb  v.  Bumey.  70  Tex.  323,  7  S. 
W.  841.  It  thus  wpears  that  In  this  state 
even  a  married  woman  cannot  asaall  the  ac- 
knowledgment, exc^t  for  fraud;  and  that  a 
vendor,  acting  In  his  own  right  'wiio  delivers 
to  an  Innocent  vendee  a  deed  purporting  on 
Its  face  to  have  been  regularly  executed  and 
acknowledged,  cannot  thereafter  question  ei- 
ther Ite  encotlon  or  acknowledgment  and 
that  Ite  record  la  good  as  ^lalnst  him.  It  has 
also  been  shown  that  the  courte  of  this  state 
have  extended  the  doctrine  permitting  ven- 
dors to  azecnte  and  adcnowledge  deeds  with 
Idanks  to  be  thraeafter  filled.  In  the  case  of 
Insurance  Co.  v.  Corey.  135  N.  T.  820.  81  N. 
B.  1095.  the  doctrine  as  to  the  binding  force 
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at  a  deed  prima  fade  nlld  and  ready  for 
reKlstratloD,  aa  affecting  the  grantM,  ia  clears 
ly  aanomiced,  and  It  Is  declared  with  equal 
dlrectnesa  that  the  leovd  of  mcb  an  Inatni- 
ment  will  conatltnte  constmetiTe  iu>tlce  to  the 
Bubaequent  rendeet  of  the  grantor.  In  that 
case  the  acbnowledgment  was  assailed  for 
want  of  Jorisdlctitm  on  the  part  of  the  notary. 
We  therefore  conclude  that  the  trial  court 
erred  In  holdlns  that  the  liuertlon  oC  the  de- 
scription BUbaeanent  to  the  acknowledecineDt 
rendered  Its  record  InoperatlTe  as  construct- 
Ire  notice.  The  caaea  cited  by  app^tee  do  not 
appear  to  be  In  conflict  with  the  conclusion 
reached.  Other  asslsnnwnts  prescmting  mi- 
nor qneatlons  require  no  extended  notice  at 
onr  hands.  They  are  believed  to  present  no 
error.  For  the  error  indicated,  the  judgment 
Is  reversed,  and  the  cause  remanded.  Be- 
wsed  and  remanded. 


PARLIN  ft  ORRNDORFF  00.  T.  OOFPET. 
Sheriff,  et  al.^ 
(Oonrt  (rf  GItU  Appeals  «f  Texas.  Jan.  112, 
1901.) 

TRIAL  OF  RIGHT  OF  PROPERTY— BO NI>-RB- 
TURN  OF  PROPERTY— INSTRUCTIONS. 

1.  A  claimant  who  seeks  to  discbarge  a  judg- 
ment against  him  In  a  trial  of  right  of  nroperty, 
by  complying  with  his  bond  conoltionea  that  he 
shall 'return  tfae  property  in  as  good  condition 
as  lie  received  it.  and  pay  the  reasonable  value 
of  the  use  thereof,  as  provided  b;  Sayles'  Civ. 
St.  art.  BS8S,  is  not  entitled  to  retnm  the  prop- 
erty in  a  damaged  condition,  though  snch  dam- 
age is  caused  by  reasonable  wear  and  tear  inci- 
dentnl  to  a  careful  use  thereof. 

2.  Where  the  court,  In  its  general  charge,  had 
properly  sabmitted  to  the  jury  the  Issue  wheth- 
er the  property  whm  tendered  bacli  was  in  as 
good  condition  as  he  received  it,  there  was 
no  error  in  refusing  a  spedal  charge  to  the 
same  effect. 

8.  Where  the  Inue  was  whether  an  nnrac- 
cessful  claimant  In  a  trial  of  right  of  property 
bad  offered  to  return  the  engine  in  aa  good  con- 
dition as  he  received  it,  as  required  by  his 
bond,  and  the  pleadings  and  evidence  showed 
that  the  engine  was  composed  of  a  carriage, 
boiler,  steam  engine,  etc..  the  fact  that  the 
court  described  the  property  as  a  steam  engine, 
carriage,  boiler,  etc.,  did  not  render  the  In- 
stmctUm  objectionable. 

Error  from  district  court  Collin  county;  3. 
B.  DiUard,  Judge. 

Action  by  the  Parlln  &  Orendorff  Company 
against  W.  S.  Coffey  and  another.  From  a 
judgment  for  defendants,  plaintiff  brings  er- 
ror. AfBrmed. 

McOormlck  A.  Spence,  for  plaintiff  in  error. 
O.  R.  Smith  and  Abernathy  &  Beverly,  for 
defendants  in  error. 

BOOKHOUT.  jr.  The  ParUn  &  Orendorff 
Company  filed  Its  petlUon  In  ^  dJstilct  court 
of  Collin  In  January,  1898,  against  W.  & 
Ooffey,  sheriff  of  that  county,  asid  B.  F. 
Houston,  alleging,  tn  snbstutce,  that  on  No- 
vember 4. 1887,  said  B.  F.  Hooston  tecovei-ed 
a  judgment  against  petitioner  in  a  clalm- 

>  Writ  of  error  denied  by  supreme  court 


anf  s  suit  In  which  petitioner  was  (daimant 
in  the  sum  of  1700,  the  value  of  an  engliie. 
vrith  10  per  cent  damagra  on  said  aam,  and 
the  judgment  furttan  found  the  value  of  the 
use  of  the  engine  while  In  ttw  posseulon  of 
the  dalmaat  to  be  fdoa  A  copy  of  tbe  jndg- 
ment  waa  made  a  part  of  tbe  peUU<m.  No 
objection  was  made  In  tbe  pleading  to  the 
judgment  or  Its  form.  The  petltiaa  alleged 
that  within  30  days  aJttes  the  Jndgment  waa 
rendered,  and  oa  the  IBfii  day  of  November. 
1807.  the  plaintiff  tendered  to  sakl  W.  8.  Cof- 
fey, aherlff,  the  snroperty  menthMied  In  aaid 
Jn^cmoit  (a  traction  eivbM)  In  aa  good  ocm- 
dltkm  aa  the  same  was  In  when  i^ntlfl  re- 
ceived It,  and  also  tendared  9370,  with  in- 
terest thereon  and  coats,  In  the  suit  In  irtikdi 
said  jndgmoit  was  rendered;  that  tin  tender 
waa  refused  1^  aald  aherlff;  that  aa  encn- 
tlon  had  Issued  In  aald  Judgment,  and  bad 
been  levied  by  the  Aeilff,  on  certain  of  ^aln- 
tUFa  property,  and  he  waa  about  to  weUX 
same.  Plalntlfl  ^ayed  fOr  an  iQjonctlon 
pendmite  Ute,  to  rettroln  aald  aala,  and  (or 
a  final  Judgment  perpetnating  aame,  and  fw 
costs  and  general  rellet  An  injunction  was 
ordered  and  Issued.  Defendant  W.  8.  Cof- 
fey answered  March  2*.  1S06,  admitting  all 
the  allegatlona  of  the  petltkn.  except  as  to 
tbe  c<Hidltlon  ot  the  pn^erty  tmdned;  deny- 
ing that  the  property  wfaoi  tendered  iraa  In 
as  good  condltlfflu  aa  when  received;  adopt- 
ing, otL  information  and  btilef,  the  allegatlona 
of  the  anawer  of  his  co-detoidant;  allying 
that  be  was  not  willing  to  reotfve  tba  prop- 
erty unless  his  co-defendant  would  first  an- 
thorlse  talm  to  do  so;  and  disclaiming  any 
Interest  In  the  suit  Defraidant  Hoos^  anr 
swered  also,  on  March  24.  1888,  admitting 
the  allegBtlons  of  tbe  peUtlon.  escevt  aa  to 
the  condition  of  tbe  property  when  tendered; 
pointing  out  defects  alleged  to  have  coclated 
therein  when  tendered;  alao  alleging  fliat 
the  money  tesidered  bad  been  condltlooany 
tendered  m  the  maddnery  beliMC  also  tafcen. 
and  alleging  that  he  or  bla  attorney  had  noti- 
fied i^alntiff  that  tiie  monej  tendered  would 
be  received  as  a  credit;  that  he  bad  Inatmct- 
ed  the  sheriff  not  to  receive  tbe  oiglne;  tbat 
tiie  Injunction  was  sued  cot  tor  dday;  and 
aaklng  for  damage  equal  to  19  pec  cent  <tf 
his  jndgment  There  was  a  verdict  and  Jndg- 
ment tax  defendant  from  wlUch  plaintiff  ap- 
pealed. 

Appellant's  first  asaignmoit  of  enor  com- 
plains of  tiie  action  of  tbe  court  in  refualag 
the  following  apeclal  charge  requMted  by  It: 
**Tou  are  Inatructed  that  in  detennlnlng  tbe 
condition  of  tbe  property  when  tendered  te 
tbe  sh«1ff,  yon  will  not  consider  reaamable 
wear  and  tear  Incident  to  tbe  cartful  nae  of 
the  pnqwrty  by  claimant  after  exeentlon  of 
tbe  claim  bond,  and  before  November  4, 1807, 
aa  deterknratlim  in  the  value  oC  the  pcapa- 
ty."  Tbe  court  reused  to  give  tbe  above 
charge,  and  upon  this  phase  of  the  case  char> 
ge.d  the  Jury  aa  follows:  "Tbe  Jury  are  In- 
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Btructed  that  If  tbey  believe  from  all  the 
CTldence  b^ore  them  that  the  steam  engine, 
carriage,  boUer,  etc.,  wai  In  aa  good  condi- 
tlon  when  plaintiff  tendered  same  to  defend- 
ants aa  It  was  when  plaintiff  received  the 
same,  tiien  It  vlU  be  the  d«ty  of  the  Jury 
to  find  In  faror  of  the  plaintiff.  On  the  oth- 
er band,  if  the  jury  should  believe  from  the 
evidence  that  said  property  wss  not  In  as 
good  otmdltlon  as  It  was  when  plaintiff  r& 
celved  It,  your  verdict  should  be  for  defend- 
auta  on  tbla,  the  main  Issue  In  the  case." 

The  contention  of  the  appelant  Is  that  U 
the  property,  tthea  tendered  ba<dE,  wss  In  aa 
good  condition,  reasonable  wear  and  tear 
thereof  resulting  from  careful  use  ot  the 
same  excepted,  then  It  meets  the  reoulre* 
menta  of  the  statute.  The  statute  prescribes 
the  ocmdltlons  of  a  claimant's  bond  as  fol- 
lowa:  "That  the  party  making  such  claim, 
In  case  he  fsUs  to  estaUtsh  his  rli^t  to  such 
prc^erty,  shall  return  Ihe  same  to  the  officer 
making  the  levy,  or  his  successor,  In  as  good 
condition  as  he  received  It,  and  shall  also 
pay  the  reasonable  value  of  the  use,  hire, 
increase  and  fruits  thereof  from  the  date  of 
such  bond,  QT  In  case  It  falls  to  so  return 
said  xneofierij  and  pay  for  the  use  of  the 
same,  he  shall  pay  the  plaintiff  the  value  ot 
said  fitopertj,  with  legal  intereat  Uiereon 
from  the  date  of  tiie  bond,  and  sball  also  par 
all  damagea  and  costs  ttiat  may  be  awarded 
against  falm."  There  are  two  oondltlona  set 
out  In  the  bond.  The  claimant  may  dls- 
chaige  his  obligation  by  the  performance  of 
either  of  these  conditions.  He  may  return 
the  property  to  the  officer  making  the  levy, 
or  his  successor.  In  as  good  condition  as  he 
received  it,  and  pay  to  the  otBcer  the  reason- 
able value  of  13ie  use  of  said  property;  or, 
If  he  falls  to  do  tiila,  then  the  statute  xe- 
qolrea  him  to  pay  the  plaintiff  the  value  of 
the  iHt>pert7,  with  legal  interest  thereon  from 
the  date  of  said  bond,  and  also  aH  damagea 
and  costs  that  may  be  awarded  against  him. 
Sayles*  Civ.  St  art  528&  His  right  to  dis- 
charge the  Judgment  by  return  of  the  proper- 
ty within  10  days,  and  upon  piling  the  dam- 
agea, and  the  valtae  of  the  use  of  the  property, 
and  costs  and  damages,  Is  an  absolute  rlgbt 
Willis  V.  Ohowning  {Tex.  Sup.)  40  S.  W.  886. 
It  im  further  held  that  the  Judgment  should 
fix  the  value  of  the  use  of  the  pn^rty  so  as 
to  enable  the  claimant,  If  he  should  wish  to 
return  tbe  property  In  satisfaction  of  the 
Judgmoit;  to  know  what  amount  he  la  r»- 
qidred  to  p^  fw  its  use.  Publishing  Oa.  v. 
Hitson,  80  Tex.  238.  14  S.  W.  848.  16  8.  W. 
6S1.  The  statute  however,  required  that 
that  property,  when  tendered  baA,  Bball  be 
In  as  good  condition  aa  when  the  claimant  re- 
crtved  tt.  This  is  the  condition  upon  which 
the  daknant  is  permitted  to  satisfy  the  Judg- 
ment 1^  xetum  ot  the  pn^r^.  The  ctmdl- 
tlon  Is  abBCdute.  It  does  not  admit  of  the 
coBstraetion  sought  to  be  ^acad  upon  it  by 
the  ^liltlff  In  etror.  We  eondude  that  the 
court  did  not  err  In  refusing  the  diarge  n- 
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quoted,  and  appellan^e  first  aaslgnmant  tt 
OTor  Is  overruled. 

Appellant's  second  assignment  of  error 
complains  of  the  refusal  by  the  court  of  the 
following  special  charge  requested  by  it:  "In 
determining  the  relative  condition  at  differ- 
ent times  of  the  steam  traction  engine,  cou- 
rideratlon  should  be  had  <Ht  the  machine  as 
a  whole.  Such  a  machine  conslats  of  a  num- 
ber of  parts,  which,  disconnected  wltb  each 
other,  %ie  property,  but  are  not,  until  as- 
sembled and  placed  In  proper  relation  to  each 
other,  an  engine."  There  was  no  error  In 
refusing  the  above  cbarge.  The  court  In  Its 
general  charge  had  ex]>llcltly  autsnltted  to  the 
Jury  the  true  Issue  In  the  case,  1.  e.  whether 
the  property  when  tendered  back  waa  In  aa 
good  condition  as  when  claimant  received  it. 
The  requested  charge  waa  not  called  for  by 
the  evidence,  and  could  on^  have  served  to 
confuse  the  Jnry. 

There  was  no  error  In  refusing  special 
charge  No.  3,  requested  by  plaintiff  In  error, 
and  made  the  ground  of  Its  tUrd  ascdgnment 
of  error.  Hence  we  overrule  tbe  third  as- 
signment. 

Appellant's  fourth  assignment  ot  error 
reads:  "The  court  erred  In  charging  the  jury 
concerning  the  condition  of  the  steam  engine, 
carriage,  boiler,  etc.,  because  the  only  prop- 
erty claimed  by  the  plaintiff,  as  shown  by 
the  claimant's  bond  and  afEldavIt,  was  an  en- 
gine, and  the  court,  by  including  other  ar- 
ticles in  the  charge,  ndsled  tbe  Jury,  and  im- 
posed on  plaintiff  a  liability  greater  than 
tbe  law  imposed,  and  a  liability  not  snmKvt- 
ed  by  tbe  pleadings  or  proof  In  tbe  case." 
Tbe  claimants  affidavit  and  bond  described 
the  pn^rty  as  "one  GieiBer  engine.  No.  3.881, 
Engine  Peerless."  The  petition  in  this  suit 
describes  the  property  as  <me  engine.  The 
answer  speaks  of  the  property  as  one  engine, 
and  sets  up  In  detail  the  defects  therein 
which  it  was  claimed  diowed  that  the  same 
was  not  in  as  good  condition  as  when  re- 
ceived by  the  claimant  It  was  alleged  that 
the  boiler  had  been  cracked,  band  wheel  was 
g<me,  fire  box  was  qirung,  flue  sheet  sprung, 
steam  gauge  bursted,  driver  broken,  part  of 
traction  wheel  broken,  etc.  No  objection  was 
made  to  the  pleading  on  the  ground  that  tbe 
prtq^erty  was  not  suffldenUy  described  or  that 
It  mis  mlsdescribed.  The  evidence  was  ad- 
mitted without  objection,  which  went  to  show 
that  the  engine  was  composed  of  different 
parta,  that  It  had  a  carriage,  bdler.  steam 
engine,  etc.  The  fact  that  the  court  in  char- 
ging the  Jar>  Jascrlhed  the  property  as  steam 
engine,  carriage,  boiler,  etc  In  view  of  the 
reecHTd,  could  not  have  misled  the  Jury.  The 
parties  have  treated  tbe  carriage,  boiler,  and 
steam  engine  as  parts  of  tlie  engine.  We 
conclnde  that  there  la  no  merit  In  the  fourth 
asaipmuat  and  the  same  Is  evornled. 
Tbese  remariEs  fairly  dispose  of  appeQanfa 
fifth  assignment  of  errw,  and  the  same  Is 
everruled.  Finding  no  reversible  error  In  the 
record,  tbe  judgment  la  affirmed. 
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FANT  T.  WRIGHT  et  ftl. 

(Court  of  GiTil  Appeals  of  I^zai.  Feb.  18, 

1901.) 

JfORTOAOBS— FORBCLOSURE— MORTQAOE  DEBT 
-ASSUMPTION  —  AVERMENT  —  SUFFICIENCY 
—AGREEMENT  TO  PURCHASE  MORTOAOBO 
PROPERTY  —  LIABILITY  FOR  DEFICIENCY  — 
OBJECTION  TO  TITTLE  —  WAIVBIR  —  ACCEPT- 
ANCE OFDfllED-FRAUD-REFUSAL  TO  CHAROQ 
—PLEADINGS— ISSUES— CONFUSING  INSTRUC- 
TION —  COMMENT  ON  BVIDBNCB  —  PEREMP- 
TORY INSTRVOTION— TITLE    BY  ADVERSE 

posesssioN. 

1.  Where  mortgaged  property  was  Mid  sub- 
ject to  the  mertgage  deot,  an  allegation  in  the 
petition  to  foreclose  that  the  mortgage  had 
been  asinmed  by  defendant  in  a  contract  be- 
tween the  sole  devisee  of  the  mortgagor  and  de- 
fendant was  a  sufficient  arerment  of  the  as- 
somption,  as  against  a  general  demnrrer. 

2.  W.  executed  a  mortgage,  and  after  his 
death  F.  parchaaed  the  mortgaged  property 
from  defendant,  who  was  W.'s  sole  devisee  and 
the  executrix  of  hia  will.  F.  assumed  payment 
of  the  mortgage  debt,  and  agreed  to  pay  de- 
fendant ¥2,600  for  her  equity,  field,  that  the 
contention  that  the  assumptiiHi  of  the  mortgage 
did  not  render  F.  liable  tor  any  deficiency  of 
the  mortgaged  property  to  pay  the  mortgage 
debt,  because  defendant  would  not  hare  been 
personally  liable  for  such  deficiency,  cannot  be 
sustained,  since  the  S2,500  due  defendant,  and 
any  other  assetB  of  >\.'s  estate  in  her  hands, 
would  have  been  liable  for  the  deficiency. 

8.  Where  F.  purchased  property  of  defend* 
ant,  and,  with  knowledge  that  the  deed  was  not 
rigned  by  the  children  of  defendant's  husband 
by  a  former  wife,  did  not  object  to  It  for  insuffi- 
cient signature,  but  repudiated  it,  after  several 
months'  negotiation,  for  other  reasons,  the  ob- 
jectiou  that  the  deed  was  not  properly  signed 
was  waived,  and  the  purchaser  was  estopped 
.from  repudiating  the  purchase  on  that  ground. 

4.  Defendant  contracted  to  convey  land  to  F. 
subject  to  a  mortgage  and  taxes,  and  prior  to 
-the  execution  of  the  deed  F.  was  Informed  that 
-tbeio  were  back  te:xes  on  the  property  other 
than  those  for  the  year  1895;  and  on  fore- 
closure of  the  mortgage  dtfendant  filed  a  cross 
bill  against  F.  for  the  contract  price,  and  F. 
-sought  to  repudiate  the  contract  on  the  ground 
Tthnt  h©  agreed  only  to  pay  the  taxes  for  1895. 
Meld,  that  an  instruction  that  if  the  jury  should 
twlieve  that  the  agents  of  the  defendant  repre- 
sented to  F..  or  to  any  one  acting  for  him,  that 
no  other  tnes  were  due  uid  unpaid  on  the 
[iroperty,  except  those  for  fhe  year  1896,  and 
that  such  representations  were  false  and  were 
a  material  iodaoement  to  F.  to  sign  the  con- 
tract, and  that  neither  F.,  nor  any  one  au- 
thorized to  act  for  him,  knew  at  the  time  F. 
signed  the  contract  of  the  existence  of  other 
tStes  on  the  property,  then  they  should  find 
that  neither  the  mortgagee  nor  defendant  could 
recover  anlnst  F.,  unteas  they  should  further 
find  that  F..  with  full  knowledge  of  the  fact 
that  there  were  other  taxes  due  and  unpaid, 
was  nevertheless  willing  and  intended  to  accept 
the  deed  to  the  property,  was  not  objectionable 
as  inconsistent  with  the  ^cts. 

5.  The  instruction  was  Tiot  objectionable  on 
the  ground  that  the  fraud  could  not  be  waived 
unless  the  deed  was  accepted,  since,  if  there 
was  no  fraod  to  vitiate  the  contract,  It  was 
binding,  and  the  acceptance  of  the  deed  was 
immaterial. 

6.  A  requested  instruction,  the  subject-matter 
of  which  was  substantially  embodied  in  the 
charge  of  the  court,  was  properly  refused. 

7.  Mortgaged  property  was  owned  by  de- 
fendant. H..  and  W.;  and  F.  agreed  to  pay 
defendant  ^,600  for  her  equity,  and  to  con- 
vey other  property  to  H.  and  W.  for  their  inter- 
eat,— H.  and  W.  to  assume  a  mortgage  there- 
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on.  On  foreclosure  of  the  mortgage,  defendant 
filed  a  cross  bill  to  recover  the  $2,500,  and  F. 
filed  an  answer,  alleging  that  through  fraud  or 
mistake  the  contract  provided  for  tbe  assump- 
tion of  the  mortgage  by  H,  and  W.,  but  that 
the  agreement  was  ttiat  a  release  was  to  be 
secured,  relieving  F.  from  liability  for  anch 
mortgage,  and  sought  to  avoid  the  contract  be- 
cause of  such  fraud  or  mistake.  Held,  that  an 
instruction,  in  an  action  to  foreclose  the  mort- 
gage assumed  by  F.,  ±hat  if  the  jury  should  find 
that,  as  a  part  of  the  consideration  for  the 
original  agreement  made  between  the  parties 
thereto,  H.  and  W.,  or  either  of  tliem,  agreed 
that  they  would  cause  F.  to  be  released  from 
all  liability  on  the  mortgage  Indebtedness  on  tbe 
property  to  be  conveyed  to  H.  and  W.,  and 
that  such  stipulation  was  omitted  from  anch 
agreement,  when  reduced  to  writing,  either 
through  a  mutual  mistake  or  fraud,  and  tbat 
"neither  F.,  nor  any  one  anthorized  to  act  for 
him,  did  not  know  tbat  audi  atipnlatim  was 
left  out  of  the  vrritten  agreement,''  then  neither 

&laintlff  nor  defendant  could  recover  against 
'.,  was  not  erroneous  on  the  ground  that  no 
such  issue  was  raised  by  plaintiff's  pleadings, 
since  the  issue  was  raised  by  F.'s  answer^  and 
a  special  pleading  was  not  necessary  to  raise  it. 

8.  F.'s  attorney,  who  drew  a  contract  for  an 
exchange  of  property  between  F.  and  defend- 
ants, testified  that  he  first  drew  it  so  as  to  re- 
quire defendants  to  obtain  a  release  of  a  mort- 
gage on  property  which  F.  was  to  convey  to 
them,  but,  on  objection  of  defendants,  changed 
It  so  that  the  mortgage  was  merely  assumed 
by  defendants.  Beta,  that  an  Instruction  that 
if  defendants  agreed  that  they  would  cause  F. 
to  be  released  from  all  liability  on  tbe  mortgage 
indebtedness  on  the  land  to  be  cimveyed  to  de- 
fendants, and  that  a  atipulatim  to  uiat  effect 
was  omitted  from  the  agreement  when  It  was 
reduced  to  writing,  either  through  a  mutual 
mistake  or  fraud,  then  F.  was  not  bound  by 
the  contract,  unless  the  jury  should  find  that  F.. 
with  full  knowledge  of  tbe  facts,  was  willing 
and  intended  to  accept  the  contract  without  be- 
ing released  from  liability  on  tbe  mortgage,  wa^: 
not  erroneous,  on  the  ground  that  there  was  no 
evidence  to  warrant  the  submission  of  such  an 
issue. 

9.  F.  soQgbt  to  repudiate  an  agreement  to  ex- 
chauge  property  with  H.  and  W.  on  the 
ground  that,  through  fraud  or  mistake,  the 
contract  was  written  merely  requiring  H.  and 
W.  to  assume  a  mortgage  on  the  propert.v 
which  F.  was  to  convey  to  them,  while  the 
real  agreement  was  that  tbey  were  to  secure 
a  release  relieving  F.  from  all  liability  for 
such  mortgage  indebtednees.  Held,  that  an  in- 
struction that  In  order  to  find  forF.it  was  nec- 
essary for  the  jury  to  find  that  "neither  F.,  nor 
any  one  anthorized  to  act  for  him,  did  not  know 
that  such  stipulation  was  left  out  of  the  writ- 
ten ureement,"  was  not  erroneous  on  the 
ground  that  the  instruction  was  uncertain  and 
calculated  to  confuse  the  jury,  and  as  consti- 
tuting a  comment  on  the  weight  of  the  evi- 
dence. 

10.  F.  agreed  to  purchase  property  subject  to 
a  mortgage,  and  pay  the  taxes  thereon,  and  the 
mortgagor  agreed  to  furnish  a  perfect  title: 
and,  in  an  action  to  foreclose  tbe  mortgage,  the 
mortgagor  filed  a  cross  bill  for  f2,500  due  on 
the  contract  with  F.,  who  sought  to  repudiate 
it  on  the  ground  that,  unknown  to  him,  a  suit 
by  the  city  for  trespass  was  pending  at  the 
time  the  contract  was  made.  Subeequently  the 
city  dismissed  the  action  for  trespass,  and 
iN-ouglit  a  suit  for  the  taxes  which  F.  bad 
agreed  to  pay.  Held,  that  a  peremptory  in- 
struction that  F.  was  not  bound  by  the  cm- 
tract,  because  of  the  action  of  trespass,  was 
properly  refused. 

11.  Defendant  sold  F.  real  property,  and 
agreed  to  furnish  *a  perfect  title,  and  showed 
title  by  adverse  posseaalon  since  1^1.  Held. 

I  that  the  UiCt  that  there  were  defects  in  defend- 
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ant'i  written  title  did  not  annul  Uie  contract, 
since  the  title  by  adverse  poBseeslon  waa  suffi- 
cient. 

Appeal  from  district  canrt,  Bexar  connty; 
J.  Xx  Camp,  Judge. 

Action  b7  the  United  States  Mortgage  Com- 
pany against  Pink  Gates  Wright  I>-  R-  Fant, 
and  others.  In  which  defendant  Wright  filed 
a  cross  bill  against  defendant  Fant  From 
a  Judgment  in  faror  of  defendant  Wright 
against  defendant  Fant,  the  latter  appeals. 
Affirmed. 

Ogden  it  .Terrell,  for  app^ant  Upson, 
Nenrton  &  Ward  and  Denman,  Franklin, 
Gobbs  &  McGowen,  tot  appellees. 

JAME%  Q  J.  The  salt  WHS  bnmght  by 
the  United  States  Mortgage  Oompany  ftf 
Scotland,  Umlted,  against  Pink  Gates 
Wright  indlTidnallT  and  as  the  independent 
executrix  of  the  estate  of  W.  B.  Wright,  and 
against  R.  L.  Stunmorlin  and  D.  B.  Fant, 
upon  a  principal  note  and  interest  notes  exe- 
cuted by  W.  B.  Wright  and  R.  U  Summa-Un, 
and  for  fweclosure  of  the  lien  of  a  deed  of 
trust  on  property  In  San  Antonio  known  as 
tbe  "Wright  Building."  which  was  oecnted 
by  W.  B.  Wright  and  bis  wife.  Fink  Gates 
Wright.  The  said  notes  were  executed  to 
Francis  Smith,  and  are  now  h^  by  plaintiff. 
The  petition  alleged  that  since  tht  execnticm 
of  the  deed  of  tnut  the  d^endant  Fant  had, 
nnder  a  ccmtract  between  him  and  Mrs. 
Wright  and  Hart  &  Wright,  a  firm  composed 
of  Olande  Wright  and  Archibald  Hart,  as- 
sumed said  mortgage  debt  Bxecutlon  was 
asked  on  Qie  judgment  if  them  proved  to  be 
a  d^dency  after  sale  of  the  prctperty.  Mn. 
Wright  by  her  answer,  admitted  the  ececu- 
tfon  of  the  notes*  and  that  the  same  were 
due  and  nnpald,  as  alleged.  Further  answer- 
ing, she  asked  for  afDrmatlTe  relief  against 
d^endant  D.  R.  Fant  snd  alleged  that  on 
or  about  the  Sd  day  of  March,  1886,  the  da- 
foidant  P.  G.  Wright  D.  R,  Fant  and 
Wright  ft  Hart  entered  Into  a  writt«t  agree- 
ment wh«eby  she,  though  signing  the  in- 
strument In  her  Individual  capacity,  yet  in 
fact  acting  as  the  independent  executrix  of 
the  estate  of  W.  B.  Wright  deceased,  as 
party  of  the  first  part  and  D.  R.  Fant  as 
party  of  the  second  part,  and  Wright  &  Hart 
party  of  the  third  part  agreed  that  she  would 
conrey-  the  property  in  controrersy  to  the 
said  D.  R.  Fant  in  consideration  of  whldi 
he  assumed  and  agreed  to  pay  the  certain 
Indebtedness  of  $34,TD0  on  said  properly,  as 
described  by  plalntlfTs  petition,  originally  In 
favor  of  Francis  Smith,  together  with  all 
taxes  tfaerecm,  and  furthomcwe  agreeing  to 
pay  to  the  said  defoidant  the  sum  of  92,500 
in  cash  upon  the  delivery  of  the  deed.  She 
further  alleged  the  other  portions  of  the 
contract  She  allied  that  she  was  the  in- 
dependent executrix  of  the  estate  of  W.  B. 
Wright,  deceased,  and  the  sole  beneflclary 
under  his  will,  and  made  a  deed  to  the  s^d 
Pant  at  bis  request  conveying  to  him  the 


said  property,  and  that  she  In  all  respects 
complied  with  the  terms  of  her  contract 
and  prays  that  in  the  event  plaintUt  recovers 
a  Jtiti^ent  against  her,  and  a  decree  of  f  ore- 
clMure  as  iudepoident  executrix  of  the  es- 
tate of  W.  B.  Wright  deceased,  she  have  a 
Judgment  against  the  said  D.  R.  Fant  She 
also  prayed  a  recovery  of  the  said  Fant  of 
the  sum  of  $2,600  and  interest  Defendant 
Fant  after  demurren,  answered  substan- 
tially as  follows:  That  an  agreement  con- 
taining substantially  the  terms  and  condi- 
tions set  out  In  the  contract  attached  to  the 
third  ammded  original  answer  of  the  defend- 
ant Wright  was  algned  by  the  parties  whose 
names  appear  signed  thereto;  but  he  alleged 
that,  as  a  consideration  for  the  execution  of 
said  instrument  Wright  &  Bart  would  not 
only  assume  the  mortgage  of  Indebtedness 
that  thra  existed  on  the  land  referred  to  In 
said  contract  situated  In  Buchel  and  Fecos 
counties,  amounting  to  $30,500,  but  it  was 
also  agreed  and  understood,  as  a  part  of  the 
«>nslderatlon  of  said  agreement  that  they 
were  to  cause  him,  the  said  Fant  to  be  re- 
leased and  discharged  from  all  liability  on 
said  mortgage  Indebtedness.  He  pleaded 
that  they  had  failed  to  do  It  and  that  there- 
tore  there  was  a  failure  of  con^deratloo. 
He  also  pleaded  that  while  it  was  true  he 
agreed  to  pay  a  certain  indebtedness  of 
$34,760  on  said  property,  t(«ether  with  In- 
terest thereon,  and  the  taxes  on  said  prop- 
erty, and  that  the  particular  Indebtedness 
was  not  refNTed  to,  yet  at  the  time  said 
C(»itract  was  entwed  into.  Wright  &  Hart 
acting  as  agents  tor  the  said  Pink  Gates 
Wright  and  for  the  puqnse  of  Inducing  him 
to  enter  Into  said  contract  falsely  and  fraud* 
ulentiy  r^resmted  to  him  that  no  other 
taxes  were  due  or  unpaid  upon  said  property 
exxxpt  the  taxes  for  189S,  amounting  to  the 
sum  of  about  $1,000;  that,  reposing  trust 
and  confidence  in  the  representations  so 
made  to  him  by  the  said  agents,  he  signed 
said  contract  as  well  as  the  instrument  dat- 
ed March  8.  1886.  and  that  at  the  time  said 
agreement  was  made  the  particular  taxes 
referred  to  In  said  agreement  were  tiie  taxes 
of  XS86.  Be  further  alleged  that  said  repre- 
seutati<ms  Were  false,  and  were  made  for  the 
purpose  and  Intentitm  upon  the  part  of  the 
defendant  Pink  Gates  Wright  and  her  said 
agents  at  deceiving  and  d^raudlng  him  and 
Inducing  him  to  enter  into  said  agreement; 
thst  the  amoimt  of  taxes  upon  said  prop- 
erty at  said  time  were  greatly  In  excess  of 
the  amount  that  the  defendant  Wright  and 
her  agents  represented  to  him  was  due;  that 
a  suit  had  been  Instituted  by  the  city  of  San 
Antonio  to  recovn  the  taxes,  and  that  Judg- 
ment had  been  rendered  in  tiiat  suit  for  $2,- 
884.83,  adjudging  the  suit  to  be  a  lien  upon 
the  property;  that  the  inwperty  had  been 
sold  under  said  Judgment  and  that  Francis 
Smith  &  Co.  had  bought  It  la  July,  1808; 
that  at  the  time  said  agreement  was  made 
he  had  no  knowledge  or  information  In  »- 
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gaid  to  tlie  back  taxes,  and  did  not  know 
that  porttrai  vaa  due  and  mipaid.  He  fur- 
tber  j^eaded  tbat,  If  said  provlBlon  in  said 
contract  Ui  regaxd  to  tlie  pajm^t  of  taxes 
should  be  construed  to  bind  him  to  pay  all 
taxes  upon  said  property,  tlie  said  proTlticm 
was  inserted  by  mutual  mistake  or  tras 
fraudulently  Inserted  by  the  said  Hart  in 
writing  out  said  agreement,  and  that  ttie 
clause  providing  the  defendant  should  only 
assume  and  pay  the  taxes  for  1896,  amount- 
ing to  about  91,000.  was  omitted  from  said 
agreement,  eitbw  through  mutual  mistake 
or  was  fraudulent^  omitted  by  the  said  A. 
Hart;  that  the  defendant  Wright  bad  agreed 
to  ^ve  him  a  perfect  title  to  the  propoty, 
and  a  deed  signed  by  all  the  heirs  ot  W.  B. 
Wright,  and  that  she  did  not  tender  such  a 
deed;  that  at  the  time  the  deed  was  ten- 
dered to  him  he  did  not  know  that  all  the 
children  of  W.  B.  Wright  deceased,  had  not 
signed  the  same;  that  be  never  entered  Into 
the  possession  of  said  property  or  accepted 
the  deed  thereto,  and  never  enjoyed  the  use, 
rental,  or  revenue  of  said  property;  that  the 
said  Wright  has  failed  and  refused  to  abide 
by  the  terms  and  provirions  of  the  contract; 
and  that  for  that  reason  she  Is  not  entitled 
to  recover  against  him.  Plaintiff  filed  a  sup- 
plemental petition,  In  which  It  alleged  fully 
the  contract  between  Mrs.  Wright  and  Fani; 
and  prayed  as  in  the  original  petition.  Mrs. 
Wright  filed  a  supplemental  answer,  In  which 
she  alleged  that  she  signed  the  agreement 
theretofore  set  out  In  her  pleading,  which 
bad  been  reduced  to  writing,  after  consider- 
able negotiation  between  the  parties.  Wright 
&  Hart  and  Fant;  that  she  was  not  present, 
the  language  of  said  agreement  being  select- 
ed and  dictated  by  said  Fant,  his  agent  and 
attorney,  and  she  signed  the  same  believing 
that  it  was  the  agreement  of  the  parties; 
that  before  It  was  accepted  by  Pant  he 
caused  the  same  to  be  read  over  to  her  by 
his  agent  and  attorney,  to  whom  she  stated 
emphatically  and  clearly  that  she  agreed  to 
the  contract,  with  the  understanding  that 
Fant  was  to  pay  off  the  entire  debt  and 
mortgage  and  all  taxes  that  might  be  against 
the  preperty,  and  pay  her  $2,5(K);  that  the 
agent  and  attorney  of  Fant,  whom  he  had 
employed  to  read  over  the  agreement  to  her, 
stated  that  was  the  true  meaning  of  the  con- 
tract and  the  Intention  of  his  principal,  and 
thereby  led  her  to  so  believe,  and.  relying 
upon  that,  she  permitted  said  contract  to  be 
d^vered  to  said  Fant  and  but  for  this  un- 
derstanding she  would  not  have  Bigned  or 
permitted  the  same  to  be  delivered,  and  that 
after  signing  said  contract,  and  with  full 
knowledge  of  her  understanding  and  espla- 
nation  of  the  same,  and  after  they  had  full 
opportunity  to  make  any  Inquiry  tJiey  deem- 
ed n«reBsary,  Fant  caused  the  deed  to  be  pre- 
pared, selecting  his  own  language,  and  pre- 
sented the  same  to  her  for  her  signature, 
knowing  h«  understanding  of  the  agree- 
ment ftn^  fearing  she  would  not  sign  such 


deed  If  such  understanding  was  not  express- 
ed therein,  he  affirmed  such  understanding 
again  by  the  use  in  said  deed  of  the  follow- 
ing language,  expressing  the  consideration 
to  be  paid  by  Fant:  "In  consideration  of  the 
mm  of  ¥2,S00  to  us  In  hand  paid  by  D.  B. 
Fant  and  In  further  consideration  of  the  pay- 
ment by  said  Fant  of  all  indebtedness  exist- 
ing on  the  property  herein  conveyed  to  him, 
inidndlng  the  indebtedness  of  Francis  Smith, 
Interest  and  principal,  and  the  payment  of 
all  taxes  due  on  the  same,'^  etc;  that  she, 
relying  upon  such  being  the  meaning  and  in- 
tent of  all  the  parties,  executed  said  deed  and 
delivered  the  same^  and  It  was  accepted  by 
the  said  Fant  and  acknowledged  by  him  as 
a  full  compliance  with  said  contract.  The 
defradant  Pink  Gates  Wright  further  alleged 
a  full  compliance  by  her  with  every  part  of 
the  contract  entered  Into  betwe^L  her  and 
Fant;  that  Fant  secretly  was  then  contriv- 
ing for  an  undue  advantage  of  her,  and  as 
soon  as  be  secured  ber  deed  and  tied  her 
property  he  began  to  quibble  about  things 
to  be  done  by  him  and  Wright  ft  Hart  re- 
spectively; and  that  In  pursuance  of  this 
fraudulent  scheme  he  failed  to  put  the  money 
In  bank  as  required.  And  then  follows  an 
allegation  ot  the  failure  on  the  part  of  Fant 
to  comply  with  the  terms  <tf  tlie  cxHitract  en- 
tered into  between  her  and  him.  She  lurayed 
that  the  mortgage  be  foreclosed,  and  that 
she  have  Judgment  against  Fant  for  the  said 
$2,600.  and  that  «be  be  held  (miy  as  a  surety 
on  said  mortgage,  and  that  Fant  be  held  as 
EBlncliiaL 

The  principal  question  at  issue  was  wheth- 
er or  not  the  performance  by  Mrs.  Wright 
of  what  the  contract  required  of  her  was, 
under  the  facts  and  circumstances,  sucli 
as  bound  Fant  to  comply  with  what  it' pro- 
vided he  should  do  in  her  favor. 

We  must  In  due  order,  first  consider  the 
asBignmeuts  which  relate  to  appellant's  gen- 
eral and  special  demurrers,  viz.  the  flist. 
third,  and  fourth  aBSlgnments.  The  first  as- 
signment of  error  Is  that  the  court  erred  In 
overruling  appellant's  general  demurrer  to 
plaintiff's  petition.  The  petition  contained 
an  allegation  that  by  a  contract  Iwtween 
Fant  and  Mrs.  Wright  the  former  had  as- 
sumed plalntlfl's  mortgage  debt.  This  wfis 
sufficient  on  a  general  demurrer.  For  bet- 
ter reason,  the  general  demurrer  to  Mrs. 
Wright's  pleading,  which  sets  forth  the  facta 
relative  to  such  assumption,  was  properly 
overruled,  so  far  as  this  objection  Is  con- 
cerned. The  proposition  advanced  under 
the  first  assignment  Is  substantially  this: 
That  the  alleged  assumption  by  Fant  of  the 
mortgage  debt  was  of  no  effect  as  Imposing 
an  obligation  upon  him,  either  lo  favor  of 
Mrs.  Wright  or  plaintiff,  for  the  reason  that 
Mrs.  Wright,  bis  alleged  vendor,  was  not 
personally  liable  for  the  debt  The  weight 
of  authorit}-,  as  expressed  In  the  opinions.  Is 
to  the  effect  that  such  an  assumption  will 
inure  to  the  benefit  of  the  third  party  only 
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In  cam  where  the  vendor  Is  hfmieU!  pmoii- 
mHj  liable  for  the  debt  In  a  recent  Oregim 
ease  the  antborltles  are  collated,  and  we 
will  be  contmt  with  dtlng  It  AaaodatlMk 
T.  Crof  ^  55  Paa  488i.  In  this  atate  the  qnea- 
tlon  appeara  not  to  have  arisen*  and.  lo  far 
aa  onr  aopreme  court  haa  applied  the  rule 
holding  that  sneh  assumptions  give  the  third 
partr  a  right  of  action  thereon.  It  has  been 
In  cases  where  the  debt  assumed  was  that 
of  the  vendw.  Mathonlcan  t.  Scott  87  Tex. 
S86.  28  a  W.  1068.  We  fall  to  se*  that  a 
perstm  who  holds  property  which  is  subject 
to  a  mortgage  debt  not  glTOL  or  assumed  b7 
blm  has  any  Interest  or  concwn  whatever 
In  having  his  vendee  discharge  the  debt 
when  be  sella  It  subject  to  the  mortgage. 
In  sDch  a  case  he  really  sells  his  equity  only, 
for  which  he  Is  paid.  After  the  property  Is 
exhausted  by  the  mortgi^  credltw.  he  can- 
not be  disturbed  by  any  Judgment  for  a  defi- 
ciency. In  such  a  case  It  may  be  that  the 
rule  Invoked  by  appellant  would  be  applied. 
Tbe  oKK»Ite  doctrine,  however,  prevails  In 
many  Jurisdictions.  See  McKay  v.  Ward 
(Utah)  07  Fec  1025,  46  L.  B.  A.  628.  But 
Mra.  Wright  occupies  a  peculiar  attitude. 
She  held  W.  B.  Wrlght^a  estate  ss  his  sole 
devisee,  and  she  was  also  his  Indepoident 
executrix.  The  presumption  Is  that  this  was 
community  property,  and  the  debt  a  com* 
mnnlty  debt.  If  there  should  have  beoi  a 
deUclency  judgment  and  she  had  any  other 
property  of  the  estate.  It  would  be  subject 
to  execution  for  Its  satisfaction.  Any  show- 
ing heretofore  that  thoro  was  other  prop- 
erty belonc^  to  the  estate  anbject  to  be 
seised,  or  which  the  mortgage  creditor  would 
have  bad  a  right  to  look  to  In  the  aatis- 
facdon  ot  Mw3k  a  deficiency,  would  per8<Hi- 
aUy  affect  Bfcs.  Wright  The  $2J!00  which 
she  dalms  to  be  due  her  from  Fant  over 
and  above  the  mortgage  deb^  as  the  net 
condderatlon  for  the  property,  would.  In 
her  hand%  have  bem  assets  of  the  estate, 
and  presnmably  subject  to  debts  of  tbe  es- 
tat&  It  would  have  been  her  duty  to  apply 
It  to  the  satisfaction  of  debts  of  the  estate, 
and  If  she  mlsai^lled  it  she  would  be  per> 
Bonally  liable.  She  clearly  had  an  Interest 
In  Faults  assumption  of  this  mortgage,  to  the 
extent  at  least  of  protecting  her  title  to 
said  92,500.  Undur  these  facts,  which  ap- 
pear m  the  pleading  of  Mra  Wright  we  are 
of  oirinion  that  the  demurrer  was  not  good 
on  this  ground.  Tbe  pleading  of  Mrs. 
Wright  was  adopted  by  plaintiff.  Had  there 
been  no  other  allegation  In  the  pleadings  ot 
either  than  the  general  allegation  contained 
in  plalntllTs  petition,  we  think  a  general  de- 
murrer should  not  have  been  sustained  upon 
tbe  ground  above  Indicated,  Inasmuch  as  It 
was  l^nlly  poaslble  tex  Mrs.  Wright  who 
was  both  sole  devisee  and  executrix  of  W. 
B.  Wright  to  Und  E^nt  by  his  contract  to 
auome  tbe  mortgage.  This  disposes,  also, 
of  the  twaity-sevOktti  assignment  in  appel- 
lant's brief.  Considering  all  the  pleadings  of 


Mrs.  Wright  we  conclude  that  the  general 
demurrer  and  tbe  speclai  demorrera  referred 
to  In  the  third  and  the  fourth  assignments, 
and  subdivisions  thereof,  were  properly 
overruled;  also  the  demurrers  mentioned  in 
the  seventh  and  eighth  assignments. 

The  tenth,  thirteenth,  and  thirty-seventh 
asslgnmoits  of  error  ignine  the  Issue  of 
waiver  by  Fant  of  dgnatnres  to  the  deed 
that  was  signed  and  d^oslted,  and  the  Is- 
sue that  he,  1^  bis  conduct  dispensed  with 
any  further  conveyance. 

The  thirtieth  asslgnmnit  objects  to  the 
charge  submitting  this  Issue  of  walvn*,  and 
the  thirty-eighth  complains  ot  the  refusal  of 
a  further  charge  aaked  upon  the  subject 
We  think  tbe  charge  given  Is  subject  to 
criticism,  and  the  refusal  of  the  me  asked 
probably  error;  yet  we  need  not  enter  upon 
a  discussion  of  the  merits  of  these  Instruc- 
tions, from  the  view  we  take  ot  the  testi- 
mony. The  following  facts  are  nncontro- 
verted:  In  the  contract  signed  by  Fant  and 
Mrs.  Wright  and  Hart  &  Wright  she  agreed 
to  convey  by  a  good  deed  of  conveyance, 
and  that  all  the  heirs  of  W.  B.  Wright  de- 
ceased, should  sign,  acknowledge,  and  deliv- 
er to  Fant  a  perfect  and  complete  title  to 
the  property,  except  as  to  the  Incumbrance 
which  Fant  was  to  assume.  Fant  agreed 
In  this  contract  to  assume  and  pay  said  In- 
cumbrance and  the  taxes  on  the  property, 
and  to  pay  Mrs.  Wright  |2,600  In  cash  upon 
delivery  of  deed  to  the  same,  and  also  to 
convey  to  daude  Wright  and  Archibald 
Hart,  by  his  warranty  deed,  certain  lands  In 
Buchel  and  Pecos  counties;  the  said  Wright 
ft  Hart  to  assume  the  Indebtedness  thereon. 
Tbe  contract  provided  further  that  each  par- 
ty was  to  furnish  abstracts  within  one 
month  from  date,  and  forOter  that  they 
should  mste  deed  one  to  the  other  as  soon 
as  It  might  be  determbied  that  the  title  to 
the  two  properties  was  good.  It  was  also 
provided  In  this  contract  that  the  sum  of 
fl,000  should  be  deposited  by  Fant  In  the 
bank  ot  D.  SuUIvan  &  Oo.,  there  to  be  held 
subject  to  the  drafts  of  Mis.  Wright  upon 
tbe  delivery  of  deed  by  her  to  Fant  In  ac- 
cordance with  the  stipulation  of  this  agree- 
ment and  that  the  contract,  together  with 
the  deposit  be  placed  in  aald  bank  at  the 
same  time.  At  this  time  It  appears  that 
Fant  was  on  his  way  to  Mexico,  and  after- 
wards, on  same  day,  a  deed  was  prepared  by 
Fantfs  attorney;  It  being  a  conTeyance  of 
the  Wright  Building  to  Fant  stating  as  the 
grantors  Mn.  Wright  and  her  several  chil- 
dren by  W.  B.  Wright  This  Fant  caused 
to  be  signed  and  aclcnowledged  by  tbem,  he 
testifying  that  he  wanted  Mrs.  Wright  bound 
and  tied  up.  to  secure  the  matter;  and  this 
deed,  with  the  $1,000  check  of  Fant  and  an- 
other cbeck  of  his  for  $1,600,  as  representing 
tbe  $2,500  which  he  was  to  pay  Mrs.  Wright 
under  the  contract  were  deposited  In  the 
bank  of  D.  Sullivan  &  Co,,  to  await  the  re- 
turn of  Fant  from  Mexico.    Upon  bis  i 
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turn  from  Mexico,  about  20  dnya  thereafter, 
the  matter  was  taken  up,  and  he  was  then 
Informed  of  the  fact  that  W.  B.  Wright  had 
children  of  a  previous  marriage.  The  objec- 
tions he  then  made  to  taking  the  deed  and 
paying  Mrs.  Wright  the  ?2,500  were  (1)  that 
it  was  his  understanding  that  he  was  not  to 
assume  all  the  taxes  on  the  Wright  Build- 
ing, but  only  the  taxes  of  one  year  (1886); 
and  (2)  that  Hart  &  Wright,  to  whom  he 
was  to  deed  his  Buchel  and  Pecos  laoda, 
were  to  not  only  assume  the  mortgage  there- 
on, but  to  pay  off  and  get  him  released 
therefrom,  and  that  these  two  matters  had 
been  erroneously  stated  In  the  contract,  ei- 
ther through  mistake  or  fraud.  Upon  th6 
subject  of  the  deed  not  having  been  suffl- 
cieutly  signed,  be,  with  knowledge  at  the 
time  of  the  fact  that  Wright  had  other  chil- 
dren, did  not  make  any  question.  His  tes- 
timony is  lengthy  and  diffuse,  but  he  di- 
rectly and  distinctly  testified  on  cross-exam- 
ination that  these  were  the  only  two  things 
he  Tas  standing  on,— that  Hart  &  Wright 
could  not  raise  the  money  to  stave  off  the 
mortgage  on  the  Buchel  and  Pecos  lands, 
nor  could  the  parties  pay  the  back  taxes  he 
was  contending  for;  that  these  were  his  rea- 
sons for  not  consummating  the  trade,  and 
the  only  reasons  he  had  or  gave.  It  ap- 
pears, also,  that  he  kept  the  matter  open 
for  several  months  afterwards,  to  enable 
Hart  &  Wright  to  provide  for  releasing  or 
rarrying  this  mortgage,  which  they  endeav- 
ored to  do,  but  failed  In,  and  finally  he  de- 
clared the  trade  off.  During  all  these  pro- 
ceedings he  did  not  call  on  Mrs.  Wright,  or 
on  any  one  for  her,  to  do  anything  further 
In  respect  to  the  deed  or  title.  In  view  of 
these  facts,  and  especially  under  Fant's  own 
testimony,  It  seems  to  ua  that  he  was  not  In 
a  position  to  claim  that  the  contract  had  not 
*>een  sufficiently  performed  by  Mrs.  Wright 
In  reference  to  questions  concerning  the  deed 
to  the  property  she  was  to  convey  him. 
Treating  It  as  an  executory  contract,  which 
Is  the  view  most  favorable  to  appellant,  be 
having  thus,  with  full  knowledge  of  the 
fact  indicated  his  satisfaction  with  the  deed 
as  executed,  so  far  as  the  signatures  of  oth- 
er parties  were  concerned,  and  maintaining 
this  attitude  during  the  transaction,  he  can> 
not  now  defend  upon  that  ground,  and  claim 
that  Ghc  should  have  prepared  and  tendered 
to  him  a  further  conveyance.  Taul  v.  Brad- 
ford, 20  Tex.  261;  Hurt  v.  McReynolds,  Id. 
595.  This  disposes  of  the  fortieth  and  fifty- 
eighth  assignments. 

Mr.  Pant  undoubtedly  had  a  right  to  In- 
sist upon  performance  by  Mrs.  Wright,  and 
also  by  Hart  &  Wright,  of  everything  the 
contract  required  of  them,  unless  he  waived 
It,  before  becoming  bound  to  assume  the 
plalntllTs  mortgage  or  to  pay  Mrs.  Wright 
the  72.500.  If  be  was  right  In  his  position 
that  the  real  agreement  was  that  he  was 
to  assume  the  taxes  for  a  certain  year  only, 
or  that  Hart  &  Wright  were  to  relieve  him 


from  his  indebtedness  on  the  Buchel  and 
Pecos  lands,  and  that  the  contract,  which 
provided  differently,  was  In  either  case  bo 
worded  by  mistake  or  through  fraud,  he 
had,  in  our  opinion,  a  good  defense.  We 
will  now  consider  the  record  with  reference 
to  these  defenses.  The  twenty-ninth  assign- 
ment of  error  complains  of  the  following 
charge,  which  submitted  the  Issues  as  to 
taxes:  "You  are  further  Instructed  that  If 
you  find  from  the  testimony  that  the  said 
Archibald  Hart  and  Claude  Wright,  or  either 
of  them,  acting  as  the  agent  of  the  defend- 
ant Pink  Gates  Wright,  represented  to  the 
said  Fant  or  to  any  one  acting  for  him. 
that  no  other  taxes  were  due  and  unpaid  up- 
on said  Houston  street  property,  known  as 
the  'Wright  Building,'  except  the  taxes  for 
the  year  1896,  and  that  snch  representations. 
If  any.  were  false;  and  further  find  that  the 
said  Fant  relied  upon  such  representation. 
If  any,  and  that  such  representation,  if  any, 
was  a  material  Inducement  to  the  said  Fant 
to  sign  said  contract;  and  you  further  find 
that  neither  the  said  Fant,  nor  any  one  au- 
thorized to  act  for  him,  knew  at  the  time 
said  Fant  signed  said  contract,  nor  at  the 
time  said  checks  and  deed  were  deposited 
with  D.  Sullivan  &  Co.,  of  the  existence  of 
other  taxes  due  upon  said  property  than  the 
taxes  for  the  year  1895,— then  I  -charge  you 
that  neither  the  plaintiff  nor  defendant  I^nk 
Gates  Wright  can  recover  herein,  as  against 
the  defendant  Fant  and  you  will  so  find  by 
your  verdict  unless  you  further  find  that 
said  Fant  with  the  full  knowledge  of  the 
fact  that  there  were  other  taxes  due  and 
unpaid  on  said  Houston  street  property  be- 
sides the  taxes  for  1S96.  should  you  find 
that  Fant  was  not  to  pay  any  taxes  on  said 
property  except  the  taxes  for  1896,  was  will- 
ing and  Intended  to  accept  said  deed  and 
title  to  the  said  property  as  It  was  prepared 
and  signed,  knowing  there  were  other  taxes 
than  the  taxes  for  1895."  The  correctness 
of  this  charge  Is  attacked  by  appellant's 
counsel.  The  charge  was  not  Inconsistent 
with  the  testimony,  as  one  of  the  witnesses 
(Cflaude  Wright)  testified  he  informed  Fant 
of  the  existence  of  the  back  taxes  on  the 
property  during  the  day  prior  to  the  execu- 
tion of  any  papers.  Fant's  knowledge  of  the 
facts  before  the  signing  of  the  contract  was 
averred.  This,  we  think.  Is  sufficient  to  dis* 
pose  of  the  first  and  second  propositions  of 
appellant  under  the  twenty-ninth  assign- 
ment The  third  and  fourth  propositions  un- 
der the  same  assignment  complain  of  the 
charge  because  appellant  could  not  be  held 
to  have  waived  the  fraud  unless  he  did  In 
fact  actually  accept  the  deed.  Instead  of 
merely  being  willing  and  intending  to  accept 
it  The  question,  we  take  It  Is  not  wheth- 
er or  not  be  accepted  the  deed.  He  entered 
Into  the  contract  It  Is  Immaterial  whether 
he  accepted  the  deed  or  not  If  performance 
by  the  other  parties  was  complete  or  waiv- 
ed. aD<l  there  was  no  fnnd  to  vitiate  it  If 
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sncb  perforiuance  wu  complete,  Mr.  Fant 
could  not  furUtrarlly  set  tin  tnuuictlon 
aside,  and  deuj  tbe  obligations  tiiat  by  the 
terms  of  the  contract  devolved  on  him. 
We  think  there  Is  no  merit  In  tbe  twenty- 
ointb  asdgnment  The  forty-first  and  forty- 
second  asdgnments  relate  to  refused  char- 
ge on  this  Issue,  wbleh  were  substantlaUy 
embodied  In  the  court's  charge^ 

Under  the  twenty-els^th  assignment  are 
presented  varkras  objections  to  tlie  cbarge 
submitting  the  Issue  of  fraud  or  mistake  in 
tbat  part  of  tbe  contract  which  stipulates 
for  the  aasumptlon  by  Wright  &  Hart  of 
the  Indebtedness  on  the  Pecos  and  Buchel 
lands.  We  copy  tlUs  charge:  "You  axe  fur- 
ther charged  that  If  you  find  from  tlie  tea- 
tlmony  that,  as  a  part  of  the  consideration 
for  said  original  agreement  made  and  ea- 
tered  Into  by  and  between  the  parties  here- 
to, the  said  Archibald  Hart  and  CUnde 
Wrl^t,  or  either  of  them,  agreed  and  stipu- 
lated that  they  would  cause  the  d^endant 
Fant  to  be  released  from  all  llaiblllty  on  tbe 
mortgage  Indebtedness  on  the  land  In  Buchel 
and  Pecos  counties,  and  that  such  stipula- 
tion. If  any,  was  omitted  from  said  agree- 
ment when  the  same  was  reduced  to  writ- 
ing, either  through  a  mutual  mistake,  or 
was  fraudulently  omitted  fRHu  said  written 
agreement  by  the  said  Hart  Jn  writing  out 
said  agreement;  and  you  further  find  that 
neither  Fant;  nor  any  one  authorised  EO  act 
for  him,  at  the  time  he  signed  tbe  check- 
In  erldence  before  you,  and  the  same  was 
deposited,  with  tbe  deed  to  the  Housttm 
street  property,  In  tbe  bank  of  D.  SulBvan  ft 
Co.,  did  not  know  tbat  such  stipulation  was 
left  out  of  Bald  written  agreement,— then  I 
charge  you  that  neither  the  plaintiff  herein 
nor  Mrs.  Pink  Oates  Wright  can  recover 
herein,  as  against  the  said  defendant  Fant, 
and  yon  will  bo  find  by  your  verdict,  unless 
yon  find  that  said  Fhnt,  with  a  full  knowl- 
edge of  the  facta  tbat  be  was  not  to  be  re- 
leased trma  all  liability  on  tbe  mortgage  In* 
debteduess  on  the  land  in  Buchel  and  Pecos 
counties,  If  you  find  such  stipulation  la  a 
part  of  the  contract,  waived  aald  stipulation, 
if  any,  and  was  willing  and  intended  to  ac- 
cept said  deed  and  title  to  aald  land  with- 
out being  released  from  liability  on  said 
mortgage  indebtedness  on  said  lands  in  Pe< 
cos  and  Buchel  counties."  The  first  propo- 
sitlM  under  thla  assignment  is  that  the 
court  below  erred  In  that  portion  of  Its 
chaige  to  the  jury  set  out  in  this  assign- 
ment of  error  wherein  the  court  Instructed 
tbe  jury  tbat  It  could  only  find  for  tbe  ap- 
pellant upon  the  Isue  referred  to  In  this  por' 
tiott  of  the  charge  In  the  event  tbat  tbe  Jury 
should  further  find  that  "neither  Fant.  nor 
any  one  authorized  to  act  for  him,  at  the 
time  he  slgiwd  the  check  in  evidence  be- 
fwe  you,  and  tbe  same  was  deposited,  with 
tbe  deed  to  the  Houston  street  proiwrty  In 
the  bank  of  D.  Sullivan  &  Co..  did  not  know 
that  such  stipulation  was  left  out  of  the 


written  agreement,"  because  there  was  no 
pleading  upon  the  part  of  either  the  ^iutlff 
or  the  appellee  which  raised  such  an  Issue. 
There  was  no  ambiguity  In  tbe  contract  on 
this  subject  It  bound  Hart  &  Wright  to  as- 
sume the  Indebtedness,  which  has  a  definite 
meaning.  Fant;  In  order  to  relieve  himself 
against  this  plain  language,  pleaded  what 
he  claimed  was  the  real  understanding  of 
the  parties  In  this  respect;  and  tbe  fraud  or 
mistake,  and  the  burden  was  aa  him  to  es- 
tablish this;  and  It  was  incident  to  such  Is- 
sues that  (^ntlfT  could  show,  without  spe- 
cial ideadlng,  that  Font's  knowledge  of  facte 
was  such  as  to  defeat  his  right  to  make  such 
defKises.  If  he  knew  that  the  contract  was 
worded  as  It  was,  and  be  signed  it  with  such 
knowledge,  he  did  not  sign  it  under  mis- 
take; mt  could  he,  with  such  knowledge, 
claim  that  he  was  misled  or  Induced  there- 
to by  fraud.  There  Is  no  evidence  In  the 
record  tendbig  to  show  that  any  device  was 
practiced  in  obtaining  his  signature.  The 
second  proposition  under  this  twenty-eighth 
aatignment  Is  that  there  was  no  evidence 
to  authorise  the  submission  of  the  Issufe 
above  pointed  out.  Cahill  testified  that  he 
first  drew  a  contract  obligating  Hart  & 
Wi-igbt  not  only  to  assume,  but  to  obtain  for 
Fant  a  relnse  of,  the  Pecos  and  Buchel 
counties  mortgage;  that  the  parties  knew 
what  tbe  agreement  contemplated;  that 
Hart  objected  to  the  contract  witness  drew, 
and  tbe  point  of  difference  between  him  and 
Hart  was  that  he  (CablU)  had  written  In  the 
contract  that  Wright  &  Hart  were  not  only 
to  assume  said  mortgage,  but  were  also  to 
secure  Fanfs  release  therefrom;  that  Hart 
then  wrote  the  contract  in  question,  which 
was  read  by  him  (Cahill),  who  understood 
ita  language,  and  understood  the  legal  sig- 
nificance of  the  term  "assume"  in  such  con- 
tract Cahill  was  Fant's  attorney  In  the 
matter.  There  is  evidence  that  the  contract 
was  read  to  Fant  and  understood  by  him. 
Tbe  wording  of  the  obligation  on  Hart  & 
Wrighfs  part  to  assume  was  the  same  ss 
that  on  his  part  to  assume.  There  la  tes- 
timony that  Fant  had  knowledge  of  these 
facts,  as  well  as  CahiU,  at  tbe  time  the  con- 
tract was  entered  Into.  The  third  proposi- 
tion under  the  same  assignment  Is  to  the 
language  of  tbe  charge  in  saying  that,  in 
order  to  find  for  appellant.  It  was  necessary 
for  the  jury  to  further  find  that  "neither 
Fant  nor  any  one  authorized  to  act  for  blm. 
•  •  •  did  not  know  tbat  such  stipulation 
was  left  out  of  the  written  agreement"  be- 
cause such  ezpresBl<m  was  uncertain,  cal- 
culated to  confuse  the  jury,  and  was  on 
the  weight  of  evidence.  Appellant  does  not 
seem  to  rely  on  the  use  of  the  double  nega- 
tive In  this  cbarge;  and,  If  he  did,  we  think 
tbe  jury  could  not  have  misunderstood  the 
evident  meaning  of  the  court  or  been  con- 
fused thereby.  As  already  steted,  there  was 
evidence  that  both  Cahill  and  Fant  knew  the 
facts.   There  Is  a  Question  raised  In  app^' 
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lanfs  aaslgnment,  under  this  itroposltltm, 
wblcb  might  glTe  at  difficulty,  tIs.  whether 
or  not  It  waa  proper  to  charge  that  knowl- 
edge of  aome  one  authorized  to  act  for  Fant 
would  atfect  Fant  on  thie  laaue,  but  there  la 
nothing  on  the  face  of  tlila  prc^oaltlon  or 
the  assignment  whldi  raises  such  question. 
The  fourUi  pnqM)8ltlon  vaxder  this  aaalgn- 
ment  Is  that  there  was  enor  In  that  part  ot 
the  charge  which  reads,  **niiless  you  find 
that  said  Fant,  with  a  full  knowledge  of 
the  fact  that  he  was  not  to  be  released  from 
all  liability  in  the  mortgage  on  the  land  In 
Buchel  and  Pecoa  counties,  •  •  *  waived 
said  stipulation,  if  any,  and  was  willing  and 
Intended  to  accept  said  deed  and  title  to  said 
land  without  being  released  from  UaUllty 
on  said  mortgage."  The  objection  Is  that 
there  was  neither  pleading  nor  erldence  to 
aathorize  It  We  hare  shown  that  there 
was  evidence,  and  that  special  pleading  by 
plaintiff  of  such  matter  was  not  necessary. 
In  our  opinion,  the  charge  would  have  been 
sufficient  if  it  had  submitted  the  auestlon  on 
Fant's  knowledge  alone.  His  Intention  to 
accept  the  contract  and  deed  was  not  es- 
sential, if  he  did  mter  into  it,  which  is 
established,  and  In  this  respect  the  charge 
was  favorable  to  appellant  We  regard  the 
sixth  and  seventh  pnqioslUons  under  this 
same  aadgnment  as  untoiable. 

The  substance  of  the  forty-flfth  assign- 
ment was  embraced  in  the  conrtf a  charge. 
We  deem  it  unnecessary  to  dlacnss  a  number 
of  appdlanfB  assignments,  in  view  of  what 
has  been  stated.  The  flfty-tbird,  sixtieth, 
forty-tblrd,  and  thirty-fourth  are  among 
these; 

The  thirty-sixth  assignment  refers  to  a 
peremptory  Instruction  asked  for  appellant 
because  the  evidence  discloses  that  a  suit 
tor  trespass  to  try  title  by  the  city  ot  San 
Antonio  against  Pink  Gates  Wright  for  the 
Wright  Building  was  pending  at  the  time  of 
this  transaction,  and  was  unknown  to  Fant 
The  charge  was  properly  refused,  for  the 
reason  that  the  pending  action  referred  to 
appears  to  have  l>een  really  for  the  enforce- 
ment of  back  taxes  on  the  property,  which 
Fant  Is  claimed  to  have  assumed,  and  the 
same  was  since  dismissed  by  the  city,  and 
suit  filed  by  the  city  for  the  taxes. 

We  have  been  careful  not  to  say  that  Fant 
could  not  at  this  trial  avail  himself  of  any 
substantial  defect  In  the  Wright  titie.  Mrs. 
Wright's  contract  was  to  convey  the  prop- 
erty to  Fant  by  good  and  perfect  title.  Or^ 
dlnarlly  the  law  wotild  liave  required  her,  In 
a  suit  on  said  contract  for  the  purchase 
money,  or  to  enforce  performance  by  Fant 
to  all^e  and  prove  that  such  a  title  was 
tendered.  But,  according  to  undisputed  facts, 
and  the  testimony  of  Fant  himself  concern- 
ing the  transaction,  it  became  unnecessary 
for  Mrs.  Wright  to  fumlsh  any  further  ab- 
stracts or  deeds.  She  was  not  expected  to 
make  any  deed  until  after  the  title  was 
found  good,  and  one  month  was  allowed  tax 


making  and  examining  abstracts  of  tMv. 
But  it  appeara  that  on  the  vei7  day  of  the 
CMitract  Fant  had  Mrs.  Wright  and  her  ^il- 
dren  ececute  tte  deed,  as  he  wished  it,  and 
had  it  deposited.  The  transacti«i  was  kept 
in  this  situation  for  months  aftemrds.  he 
contending  for  matters  not  relating  to  the 
titie  to  this  property,  and  not  aaUng  for  tor^ 
ther  abstracts;  and,  as  we  understand  his 
testimony,  he  was  satisfied  with  that  con- 
veyance. Tltla  nncontroverted  state  of  Acts 
showed  satisfaction  and  prtma  facie  nfflr 
dent  performance  on  the  pert  of  Mxb. 
Wright  so  far  as  titie  was  concerned.  While 
w>e  believe  this  would  not  have  cut  Fant  off 
from  showing  at  the  trial  that  the  title  ex- 
cept as  to  defects  that  he  had  knowledge  of) 
was  not  sudi  a  one  as  he  waa  to  get  stfll 
he  would  have  had  to  show  the  insufficiency 
of  the  titie,  and  In  aome  substantial  particu- 
lar. 

Hie  pending  suit  by  the  dty  of  tiespasa  to 
try  title  was  shown  to  have  been  soon  after- 
wards dismissed.  Wat  Spec.  Parf.  Cont  p. 
549.  Afterwards  the  city  brought  Its  suit  to 
foreclose  for  back  taxea.  T^ls  makes  It  ap- 
pear that  the  defect  indicated  by  the  pend- 
ing suit  was  In  ttference  to  the  taxes  which 
It  was  contmded,  and  the  Jury  has  found, 
Fant  was  to  assume.  It  amtears  tiiat  Mrs. 
Wrl^t  undertook  to  show  the  Wright  title 
to  the  property  In  question,  and,  in  addition 
to  muniments  of  title,  she  showed  adverse 
possesion  of  the  property  in  Cavor  ot  such 
title  since  atwut  1851.  AppeUant  has  point- 
ed out  matters  In  the  written  titie  jnoved  by 
Mrs.  Wright  as  defects.  We  have  consid- 
ered these,  and  regard  them  as  Insobttan- 
tlal.  The  courts  of  tiiis  state  liave  always 
treated  title  to  land  by  limitation  as  good 
and  perfect  title,— as  much  so  as  whwe  based 
on  deeds.  Hubert  r.  Grady,  58  Tex.  306. 
We  think  the  sevaral  asstgnmento  based  oa. 
apparent  imperfections  in  plaintiff's  tttie  are 
not  well  taken. 

The  assignments  In  this  brief  whldi  we  do 
not  specifically  discuss  we  do  not  think  dis- 
close any  reversible  error.  Some  (the  twen- 
ty-first and  twenty-third,  for  example)  are 
not  briefed  so  as  to  wtitie  them  to  be  con- 
sidered. 

The  Issues  of  fraud  and  mistake  raised  by 
appellant:  (1)  In  regard  to  the  provision  In 
the  contract  as  to  taxes  to  be  assumed  by 
him;  and  (2)  as  to  Hart  &  Wright's  assump- 
tion in  the  same  contract — have  heea  deter- 
mined against  him.  As  to  the  conveyance 
to  be  made  him,  his  own  testimony  shows 
that  he,  with  knowledge  that  Wright  had 
children  by  a  former  marriage,  whose  aigna- 
tures  had  not  been  afflxed  to  the  deed,  dis- 
pensed with  the  necessity  of  obtaining  them, 
if,  under  the  facts  and  circumstances,  such 
signatures  could  be  considered  as  of  any  Im- 
pMtance  to  a  good  and  perfect  titiOL  The 
title,  as  repcesented  by  the  deed  that  was 
signed  and  deposited,  does  not  otherwise  ap- 
pear to  have  been  defective,  The  matter  of 
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taxea,  and  d  Hart  ft  Wrlgbt  havlnr  acreed 
to  obtain  a  release  for  Fant,  have  been  found 
to  be  gronndleaa.  Performance  by  Mia. 
Wrigbt  appears  to  haw  been  sufficient  In  all 
things,  and  nothing  remained  to  be  dime  but 
acta  on  the  part  ot  Fant,  tIs.  tiie  acccvtance 
of  the  deed  deposited,  the  executton  his 
deed  to  Hart  ft  Wright,  and  paymoit  by  him 
of  $2,1100  to  Mrs.  Wright  It  appears  that 
Bxrt  ft  Wright  wm  willing  to  accept  a  deed 
from  Fant  to  them  requiring  them  to  assume 
the  Indebtedness  on  the  Bnchel  and  Pecos 
lands.  This  seems  not  to  be  Questiimed,  and 
It  appears  tbat  they  were  wining  to  do  mora, 
and  endeavored  to  comply  wltti  Fant^s  d» 
mand  and  secure  bla  release  tlier^rom. 

The  twentieth  assignment,  as  to  an  alleged 
leading  question,  If  well  taken,  should  not 
revone  the  judgment,  for  the  reason  tbat 
the  answer  was  In  accordance  with  all  the 
testimony  on  the  subject  The  tw«ity-flfth, 
■evemteenfli,  and  ^^teentb  raise  Oie  point 
of  questions  being  leading  which  we  think 
were  not  Ihe  thirty-second,  thirty-third, 
and  Uilrty-flrst  complain  of  tbe  charge,  which 
m  the  matters  c<miplalned  ot  stated  Ibe  law. 
The  forty-flrst  and  forty-second  assignments 
are  In  refwence  to  reused  chai^ges.  which 
the  charge  of  tbe  court  substantially  con- 
tained. The  Judgment  Is  affirmed. 


LBAQTJB  V.  SCOTT  et  al. ' 
<Oonrt  of  Civil  Appeals  of  Texas.   Feb.  28, 
1901.) 

OBBOe  —  DB8CRIPTI0N  —  FEDBRAL  COURTS  — 
JUDQM  BNT8— RECITALS— CONCWTSIVB- 
NKSS-COLLATERAL.  ATTACK. 

1.  Where  an  nncertain  description  of  land  In 
a  deed  refers  to  a  patent  tor  forther  descriih 
tion.  8:lvlnf  the  correct  nnmber  of  the  patent  ; 
and  the  name  of  the  patentee,  and  the  patent  ' 
correctly  describes  the  land,  such  reference 
renders  the  identity  of  the  land  intended  to  be 
conveyed  snffidently  certain. 

2.  Recitals  of  appearances  In  jndnnents  are  ' 
conclusive  only  in  courts  of  domeetic  Jnrisdlc- 
tion. 

3.  Jodgments  of  federal  courts  are  not  do- 
mestic jadgmeots,  in  the  sense  that  it  cannot 
be  shown  on  collateral  attack  that  the  court 
failed  to  acquire  jurisdiction  over  defendant's 
pwson;  and  the  fact  that  be  was  a  reirfdent  of 
the  state  does  not  change  the  rale. 

Appeal  from  district  court,  Bastland  coun- 
ty; N.  B.  Llndaey,  Judge. 

Action  by  W.  T.  Scott  and  others  against  , 
J.  O.  League.    From  a  Judgment  for  plain* 
tiffs,  defendant  appeals.  Affirmed. 

J.  J.  Butts,  for  appellant   Looney  ft 
Hamner,  for  appellees. 

CONNER.  0.  J.  This  Is  an  appeal  from 
a  Judgmmt  In  appellees'  favor  for  a  secttim 
«f  land  In  BaaUand  county.  Both  parties 
clabu  undw  W.  T.  Scott  Sr.,  as  common 
source  of  title.  Appellant's  olalm  of  Utle 
depends  upon  the  effect  to  be  given  an 
amended  decree  of  tbe  circuit  court  of  the 
United  States  for  the  Eastern  district  of 

>  Writ  of  error  denlfld  br  suitremQ  court. 


Texas  entered  on  February  18,  1880.  This 
decree  recited  that  appcOlea,  W.  T.  Beott 
who  waa  therein  sued  aa  an  heir  of  W.  T. 
Scott  Sr.,  appeared  by  bis  attorney,  James 
Turner,  and  consented  to  said  decree,  wblcA 
directed  the  sale*  of  certain  lands  therein  de- 
scribed. Including  the  sectUm  Involved  In 
this  suit  At  the  sale  ao  directed,  appelant 
became  the  purchaser.  Appellee  claimed  by 
deed  from  W.  T.  Scott,  Sr.,  to  James  Tnr^ 
ner,  and  from  Jamea  Turner  to  Peter  You- 
ree,  and  by  further  mesne  conveyances  to 
himself,  all  antedating  said  decree,  ^e 
conveyance  fmn  Turner  to  Peter  Youree  de- 
scribed the  land  therein  conveyed  as  "all 
that  certain  lot  tract  or  parcel  of  land,  om- 
talnlng  six  hundred  and  forty  acres,  situated 
In  Bastland  county,  Texas,  and  known  as 
survey  Na  480,  patent  No.  96.  Southern  Pa- 
cific B.  B.;  reference  being  made  to  the  pat- 
ent for  further  desctiptlcm."  If  tills  de- 
scrlptlon  does  not  xendM'  the  deed  from 
James  Turner  to  Peter  Youiee  vtrid  for  nn- 
eertalnty.  it  is.  In  effect  admitted  that  ap- 
pellee was  entitled  to  reeovor,  nnleaa  barred 
by  the  decree  mentioned;  aald  decree  hav- 
ing never  been  set  aside  or  annnUed  Jn  any 
proceeding  having  that  end  in  view.  Tbe 
survey  in  controversy  Is  swey  Na  473  of 
the  Sonthem  Fadfle  Ballroad  Company  anr- 
veys  In  said  county*  and  Is  properly  descrlb-  ' 
ed  In  11a  patent  nnmber,  which  la  ML  There 
Is  also  a  Southern  Pacific  Ballroad  Compa- 
ny survey  Na  480  In  aaid  county,  the  patent 
number  of  which  Is  not  shown.  We  are  of 
oplnitm  that  the  uncertainly  or  ^^aient  un- 
certainty of  description  thus  presmted  Is  not 
such  u  to  antborlae  ua  to  declare  the  deed 
from  Jamea  Tnmer  to  Peter  Youree  rtdd. 
It  is  a  familiar  maxim  that  "id  certnm  est 
quod  certnm  redl  potest,"  and  we  think  the 
reference  to  the  patent  for  fnrOier  descrlp- 
tltm  a  reference  to  patent  Na  96,  and  that 
such  rtfwence  rcodoed  certain  the  identic 
of  tbe  lai^  Intended  to  be  conveyed.  No 
other  patent  was  referred  ta  No  other  pat- 
ent of  tbat  number  was  ever  Issued  to  tbe 
Southern  Padflc  Ballroad  Company.  It 
correctly  described  the  land  in  ctrntroversy, 
which  may  possibly,  alsa  have  been  known 
as  surv^  No.  480;  tbe  contrary  not  aflltm- 
atlvely  appearing  from  the  eecord.  Survey 
No.  480  was  an  evoi-nnmbered  section  that 
under  the  law.  became  a  jtart  oi  tiie  public 
free  achool  fund,  and  could  not  have  been 
patented  to  the  SonUietn  Padflc  Baihnad 
Company.  We  therefore  approve  the  ruling 
of  the  cowt  in  admitting  said  deed.  Sec 
Cleveland  v.  81ms,  60  Tex.  1S8,  6  S.  W.  684; 
Arambnla  v.  SulUvan,  80  Tex.  61S^  16  S.  W. 
486;  Cartwrlght  v.  Trueblood.  90  Tex.  086. 
80  S.  W.  030;  Kenyon  v.  Knipe  (Wash.)  13 
L.  B.  A.  143,  and  note  (s.  c.  27  Pac.  227); 
Cattle  Ca  v.  Whltefort  (Tex.  Olv.  App.)  SO 
8.  W.  1043. 

On  the  second  qnestlmi  presented.  am^I- 
lee  offered  evidence  to  the  effect  that  he  was 
not  cited  In  the  proceeding  In  which  aai^ 
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amended  decree  wu  rendered;  ner  was 
Jamea  Turner  auttai^zed  to  ^pear  and  au- 
swet  for  blm,  or  to  consent  to  audi  decree. 
Thia  evldmce  la  undisputed,  but  It  la  in- 
sisted tbat  In  a  collateral  proceedli^,  as 
this  was.  the  decree  Is  conclnalTe,  and  that 
such  evidence  waa  Inadmisslhie.  It  la  held  In 
some  of  the  authorltiea  that,  There  the  de- 
cree recltea  appearance  by  attorn^  merely, 
this  fact  may  altraya  be  disputed.  Black, 
Judgm.  ii  272,  803;  Freem.  Judgm.  |  490. 
In  a  number  of  atatea,  also,  In  ^ception  to 
the  general  rule.  It  may  always  be  shown 
that  the  court  did  not  ocaulK  Jurisdiction 
over  tiie  person.  See,  Black,  Judgm.  i  276, 
and  authorltiea  cited,— particularly  the  case 
of  Ferguson  t.  Orawford,  70  N.  Y.  2S3, 
where,  In  an  able  nrlew  of  authorltiea,  the 
court  BO  concludes,  on  the  ground  tbat  there 
law  and  equity,  aa  with  ua,  are  both  ad- 
ministered by  the  aame  courts,  and  that  in 
equity  it  might  alwaya  be  shown  tbat  the 
court  never  acquired  Jurisdiction  over  the 
person.  Bee,  also,  Freem.  Judgm.  If  4S4a, 
488,  49S.  499;  also  Black,  Judgm.  f  276. 
But  however  this  may  be.  It  Is  universally 
held,  so  far  as  we  ore  advised,  that  the  re- 
cltals  of  service  or  appearance  In  Judgmenta 
are  conclusive  only  In  courts  of  domestic  Ju- 
risdiction; and,  while  we  have  heretofore 
expressed  some  doubt  as  to  the  wlsdcm  of 
such  concluskm,  yet,  in  harmony  with  the 
caaes  hereinafter  cited,  we  conclude  that  the 
amended  decree  under  consideration  was  not 
a  domestic  Judgment,  In  the  sense  that  It 
could  not  be  ahown  that  the  court  failed  to 
acquire  Jurisdiction  over  the  person  of  ap- 
pellee. See  Black,  Judgm.  i  2TC;  Cooper  v. 
Xew^,  173  n.  S.  55S,  19  Sup.  Ot  G06,  4S  L. 
Ed.  808;  B^lway  Co.  v.  Barton  (Tex.  Glv. 
App,)  87  S.  W.  292;  Harby  v.  Patterson 
(Tex.  GlT.  App.)  BO  S.  W.  63r-where  the  sub- 
ject is  fully  discussed. 

Nor  do  we  tiilnk  the  fttct  that  appellee 
waa  a  resident  of  the  state  of  controlling  ef- 
fect The  decisions  dted.  holding  that  Judg- 
ments of  atato  and  federal  courts  are  not 
domestic,  rest  upon  the  ground,  not  of  ad- 
verse dtlaensblp,  but  diverse  derivation  of 
powera;  viz.  on  the  fact  that  th^  "derive 
their  Jurisdiction  and  authority  from  differ- 
ent govemmeiits." 

We  conclude  by  saying  that  we  have  found 
no  reversible  errw  In  the  proceedings,  and 
we  accordingly  adopt  tbe  trial  court's  flnd- 
Inga  of  fact  and  conclusions  of  law,  and  af- 
flrm  the  Judgment 


MARTIN  V.  MCALLISTER  et  aL* 
(Oburt  of  CXvll  Appeals  of  Texas.  Feb.  23, 
1901.) 

coMHUHrnr  property  —  insurance  —  lipb 

POLIOT— PROCEEDS— COM MUNITy  DEBTS. 
A  snrrlving  husbanrl  is  not  entitled,  as 
against  thft  rarvlTiDjc  children,  to  absolute  title 
to  thp  homestead  and  other  exempt  property, 
bccanse  of  bis  faayiajr  paid  communitT  dubtJi 

'*it  of  error  crantod  by  mprems  court. 


from  the  proceeds  of  a  policy  issued  during 
the  marriage  on  tbe  life  o£  the  wife,  in  bi<  fa- 
vor. 

Appeal  from  district  court  Tarrant  county; 
Irby  Dunklin,  Judge. 

Suit  by  Thomas  P.  Martin  against  Jobn  U. 
McAllister  and  others.  From  a  decree  in 
favw  of  defendants,  complainant  appeals. 
Afflnued. 

A.  A.  Hend«Bon,  for  appellant  Welsli, 
Smith  &  Chapman,  for  appellees. 

STEPHENS,  J.   This  salt  was  brought  by 
appellant  the  surrirlug  husband  of  Cornelia 
Martin,  deceased,  against  the  snrvlTing  cbll- 
dren,  to  establish  In  himself,  tor  bavins 
paid  community  debta  out  of  his  separate 
estate,  absolute  dtle  to  the  community  home- 
stead and  other  exemjft  property.  The  ac- 
tion was  founded  upon  a  line  of  decisions  in 
tbia  state  luddlng  that  tbe  communis  sur- 
vivor, without  qualifying  aa  such,  may  sell 
even  tbe  homestead  to  pay  community  debts; 
the  contention  being  tbat  It  results  tnm  tbls 
holding,  aa  Indicated  in  some  <ti  tbe  opinions 
dted,  that  such  nirvlvor  may  retain  as  bis 
own  such  OHnmunlty  prop»ty,  to  reimburse 
him  for  the  applicatioo  of  hia  aeparats  estate 
to  the  paymmt  of  community  debts.   As  be 
V.  Yunt^  W  Tex.  6S1.  and  cases  there  cited; 
Leatherwood  v.  Arnold,  66  Tex.  414.  1  S.  W. 
173;  Fagan  v.  McWhirter,  71  Tes^  569.  0  S. 
W.  677;  Watta  v.  Miller,  76  Tex.  16,  13  S.  W. 
16:  Davis  V.  Harmon  (Tex.  Glv.  Appi)  20  S. 
W.  492;  Xelms  v.  Nagle  (Tex.  Civ.  App.)  35 
S.  W.  00;  Burkitt  v.  Key  (Tex.  Civ.  App.)  42 
S.  W.  231.  Tbese  cases  undoubtedly  hold 
that  tbe  survlvw  may  aell  the  community 
homestead  to  pay  community  debts,  aiid.  If 
they  be  In  conflict  as  counsel  for  appellees 
contend,  with  the  following  cases  dted  by 
them:    Zwememann  v.  Vast  Roaenbwg,  76 
Tex.  SIZ2, 18  S.  W.  486;  Hoffman  v.  Hoffman, 
79  Tex.  180^  14  S.  W.  916. 16  S.  W.  471;  lacy 
V.  Lockett  82  TeX.  190.  17  S.  W.  916;  Roots 
V.  Roberts  (Tex.  Sup.)  66  8.  W.  306.-^t  Is 
evident  tbat  tbe  two  lines  ot  dedslwi  were 
not  understood  by  tiie  court  rendering  them 
to  be  in  conflict  We  will  not  therefore,  un- 
dertake to  give  them  a  different  constme- 
tioD.   But  whether,  as  appellant  ccmtmds, 
tbe  decisions  can  be  said  to  have  also  eatab- 
Ilshed  the  right  of  ttie  surviving  bnsband  to 
retain  as  bla  own  tbe  community  homestead 
and  other  exempt  property,  where  he  has 
used  his  separate  property  to  pay  communis 
debts,  we,  perfaapa,  need  not  now  determine. 

The  case  waa  tried  below  without  a  Jury, 
and  Is  submitted  here  upon  tbe  Judge's  find- 
ings of  fact  without  a  statement  of  facta. 
These  findings  fail  to  eetabllsb,  we  think, 
that  the  Insurance  money  used  by  appellant 
to  pay  community  debts  was  bis  separate 
property.  The  following  ate  tbe  findings 
affecting  ttala  issue:  "Sixth.  Tbe  only  pn^ 
erty  now  <m  bands  belonging  to  such  com- 
munity estate  Is  tbe  homestead  above  men- 
tioned, one  piano  of  the  value  of  $1S0,  and 
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boaBehold  and  kltchm  furniture  to  the  value 
of  $400;  all  of  wlilch  property  Is  in  tbe  poa- 
aesalon  oC  the  plaintlfft  and  one  c«netery  lot 
In  Jefferaon*  Tezaa.  of  the  value  of  ^SS. 
Seventh.  At  the  death  id  Mra.  Martin  there 
was  outstanding  debts  amounting  to  (8,840, 
which  had  been  contracted  by  plaintiff  for 
the  bNiefit  oC  said  ccmmunlty  estate,  and  of 
this  amount  the  sum  of  fOOO  was  due  for 
taxes  on  said  homestead.  Eighth.  In  addi- 
tion to  the  community  property  In  plalntHTs 
possesion  as  above  shown,  plaintiff  has  re- 
c^ved  as  proceeds  of  other  property  belong- 
ing to  such  community  estate  the  sum  of 
9817^  which  he  has  ap^ed  towards  the 
paymoit  of  .the  af<»e8ald  Indebtedness,  and 
In  addltira  tii^to  had  also  paid  on  Bald  In- 
debtedness the  further  sum  of  f6.lT8.26,  of 
which  last  amount  the  sum  of  9^667.25  was 
a  part  of  the  proceeds  collected  on  Insurance 
policies  In  plaintiff's  favor  on  the  life  of  Mrsi 
Martin,  and  the  sum  of  1611.01  was  acquired 
by  him  by  his  own  exertions  after  the  death 
of  his  wlf&  'Fbe  taxes  due  on  the  home- 
stead, as  shown  above,  were  included  In  the 
Indebtedn^  paid  by  plaintiff;  but  the  evi- 
dence does  not  show  whether  tbe  same  was 
paid  out  of  the  aforesaid  funds  ot  9875.36. 
or  out  of  the  funds  used  In  the  payment  of 
the  said  $6,17aaa  Plaintiff  also  paid  fu- 
neral expenses  for  the  burial  of  his  wife» 
amounting  to  9332.7S.  out  of  the  money  de- 
rived from  Bald  Insurance  policies,  but  be 
makes  no  charges  for  tbe  same.  Ntoth. 
After  making  the  aforesaid  payments  on  said 
indebtedness,  plaintiff  elected  to  retain  said 
community  property.  Including  the  hom^ 
stead  now  in  his  hands,  to  reimburse  himself 
for  the  payment  of  said  sum  of  $0,178.25 
mentioned  above,  and  acquired  as  above 
shown.  Teatb.  The  said  homestead,  togeth- 
er with  the  Im^vementB  thereon,  are*  now. 
and  were  at  the  death  of  Mrs.  Martin,  of  the 
value  of  $4,000,  and  is  situated  In  the  dty  of 
Ft.  Worth."  It  thus  appears  that  the  bulk 
of  the  money  used  to  pi^  community  debts 
"was  a  part  of  the  proceeds  collected  on 
Insurance  polldea  In  plaintiff's  favor  on  tbe 
life  of  Mrs.  Martin."  to  whom  he  was  mar- 
ried October  12,  1885,  and  who  died  Match 
10,  1896.  The  question  Is,  does  this  finding 
establish  that  tbe  fund  so  arising  was  app^- 
lanfs  separate  property?  We  think  not 
The  contracts  with  the  insurance  companies 
were  evidently  made  during  the  marriage, 
and.  In  tbe  absence  of  a  finding  to  the  con* 
trary,  it  Is  to  be  Infored  that  the  premiums 
were  paid  with  community  funds.  The  right 
to  the  proceeds  of  the  policies  was  acquired 
during  the  marriage,  and  was  consequently 
community  property,  untess  that  presumption 
was  rebutted  by  fbe  fact  that  the  policies 
were  payable  to  tiie  husband  after  the  death 
of  tbe  wife.  Where  the  husband  has  policies 
Issued  on  his  own  life  payable  to  his  wife, 
the  presumption  of  community  right  Is  as 
clearly  rebutted  as  where  he  purchases  prop* 


exty  with  his  own  or  community  funds  and 
has  it  conveyed  to  his  wife.  But  the  rela- 
tion of  the  wife  to  the  community  estate 
during  the  marriage  is  dlffa%nt  from  that  of 
the  husband;  for  he  alone  has  tbe  contnd 
and  disposition  ot  that  estate,  and  conse- 
quently the  power  to  make  contracts  re^>ect- 
Ing  It:  The  wife  Is  under  coverture,  and  can- 
not bind  herself  by  contract  except  to  a  lim- 
ited extHit  in  a  prescribed  manner.  Their 
rights  to  community  pn>per^  are,  however, 
otherwise  equal;  and  the  presumptim  that 
whatevw  la  acquired  during  the  marriage, 
except  by  gift  descent,  or  devise^  b^ngs  to 
the  community  estate,  Is  the  protection  the 
law  gives  her  ftor  her  share  of  tiie  comnum 
acqui8lti<m%  and  this  the  husband  can  by  no 
act  of  his  take  from  fan  or  bar  heirs.  Bis 
power  of  aUenathui.  it  is  true,  may  enable 
him  to  waste  and  sqoander  tbe  entire  estate; 
but  be  la  not  allowed  to  so  use  It  as  to  trans- 
fer her  share,  either  directs  or  indirectly, 
to  himself,  without  her  consent  True,  It  Is 
held  that  the  wife  may  make  a  ^ft  of  per- 
Bonal  prcHDerty  to  the  husband,  and  indlrectiy 
of  real  estote^  Pitts  v.  BMer,  87  Tex.  847, 
28  S.  W.  518;  Ballard  v.  Cannlcbael,  83  Tex. 
868,  IS  S.  W,  784;  Riley  v.  Wilson,  86  Tex. 
240;  24  8.  W.  804.  But  It  requires  some  af- 
firmative act  on  her  part  to  do  this.  Mere 
siloice  or  acquiescence  Is  not  sufficient  So. 
If  aro^ant  made  contracts  with  the  insur- 
ance companies  during  the  existence  of  the 
marriage,  udng  community  fands  to  pay  tbe 
premiums,  and  making  the  policies  payable 
to  himself  on  the  contingency  ct  his  wife's 
death,  the  right  so  acquired  was  presump- 
tively community  property,  and  nothing  shut 
of  a  valid  gift  tnm  her  would  have  changed 
Ite  character.  See  tbe  opinion  of  Justice 
Head  in  Martin  v.  Moran  (Tex.  Civ.  App.)  82 
S.  W.  904,  m  wldch  this  qnesticm  is  ably 
dlscnsaed.  Was  snch  gift  to  be  Inferred 
merdy  because  iwlIcIeB  of  Insurance  were 
taken  out  on  her  life,  payable  to  bim  at  her 
death?  We  think  not  Tbe  burden  was  <hi 
the  husband  to  affirmatively  and  clearly  show 
that  he  had  paid  community  det)te  with  his 
separate  property,  and  not  thus  leave  to  in- 
ference and  conjecture  the  circumstances  at- 
tending the  Issuance  of  the  policies.  For 
aught  that  appears,  bis  wife  had  nothing  to 
do  with  the  matter,  exc^t  to  famish  the 
subject  ot  insurance^  The  insurance  com- 
panies were  the  makers,  and  appelant  was 
the  payee,  of  the  policies;  and  while  the 
companies  wore  bound  to  pay  him  the  pro- 
ceeds thereof.  Just  as  the  maker  of  a  prom- 
issory note  would  be  bound  to  pay  Its  pro- 
ceeds to  the  husband,  something  more  tiian 
appears  from  tUs  record  must  be  shown  by 
blm,  since  he  se^s  a  recovery  In  equity  upon 
the  ground  that  such  proceeds  wwe  his  sep- 
arate estate.  He  should  at  least  have  shown 
who  made  application  for  the  policies,  or  at 
whose  Instance  they  were  made  payable  to 
himself.  Possibly  It  should  be  presumed  that 
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the  wife  consented  to  have  her  life  Insure^ 
AS  policies  otherwise  Issued  would  seem  to 
be  Told  on  the  ground  of  public  policy,  al- 
though it  seems  that  policies  have  not  infre- 
auently  been  Issued  without  the  knowledge 
or  consent  of  the  assured,— as,  for  instance, 
apon  the  life  of  the  husband,  at  the  instance 
of  the  wife,  without  hla  knowledge  or  con- 
sent. Insurance  Ca  t.  Smith  (Ky.)  69  S.  W. 
24,  and  cases  there  dted.  We  v&ry  much 
doubt,  therefore,  whether,  merely  because 
the  policies  were  Issued  on  the  life  of  the 
wife,  her  consent  should  be  presumed.  Hie 
record  is  also  silent  aa  to  the  kind  of  policies 
those  In  question  were;  that  is,  whether 
they  were  endowment  or  only  ordinary  life 
policies,  If,  indeed,  that  would  make  a  ma- 
terial difference,  which  perhaps  need  not  be 
determined.  'She  question,  howeTer,  nat- 
urally suggests  Itself  whether  an  ordinary 
life  policy,  which  is,  unlike  an  endowment 
policy,  nothing  more  than  a  contract  of  in- 
demnity for  the  loss  of  the  life  Insured,  when 
ta&en  out  by  the  husband  on  the  life  of  his 
wife,  should  be  distinguished  from  other  con- 
tracts of  his  made  during  the  existence  ot 
the  marriage,  which  are  held  to  inure  to  the 
benefit  of  the  community  estate.  Unless  it 
be  shown  that  such  policies  were  so  Issued  as 
to  entitle  th»  husband  alone  to  the  benefits 
of  the  indemnity,  we  Incline  to  the  opinion 
that  the  presumption  should  be  indulged  that 
they  were  Intuided  for  the  common  benefit 
of  both  the  surrlTing  husband  and  the  chil- 
dren, who  hare  a  common  Insurable  Interest 
in  the  life  of  the  deceased,  commulilty  funds 
having  been  used  to  pay  the  premiums. 
Bren  damages  recovered  on  account  ot  the 
injuries  to  the  wife's  person  are  held  In  this 
state  to  be  community  property,  and  why 
should  not  the  right,  when  acquired  during 
the  marriage,  to  Indemnity  for  the  loss  of  h&e 
life  be  treated  the  same  way?  But  be  this 
as  It  may,  the  case  ought  to  be  dearly  prov- 
CT,  to  entitle  the  surviving  husband  to  take 
from  his  children  the  entire  community  es- 
tate of  hlms^  and  their  deceased  mother 
because  he  has  paid  community  debts  out  of 
his  separate  estate;  and  we  are  of  opinlMi 
that  this  is  not  done  by  merely  showing  that 
he  has  paid  them  with  the  proceeds  of  poli- 
cies of  Insurance  on  her  life  Issued  to  him- 
self during  marriage,  and  paid  for  out  of  the 
common  earnings.  The  court  found,  how- 
ever, that  about  $S00  of  appellant's  separate 
Mtate  went  to  the  payment  of  the  community 
debts,  and  possibly  the  taxes  on  the  property 
in  controversy;  but  the  Judgment  allowed 
him  the  use  of  the  exempt  personal  property, 
worth  about  that  sum,  which,  from  its  na- 
ture. Is  likely  to  become  of  Uttle  or  no  value 
when  appellant  ceases  to  use  It.  Besides, 
there  Is  nothing  to  show  13iat  appellant  elect- 
ed to  take  any  particular  property  or  share 
of  property  to  reimburse  him  tot  this  outlay, 
and  we  are  not  asked  to  grant  any  such  ra- 
il^ Tlie  Judgment  la  thereAm  affirmed. 


MISSOURI.  K.  &  T.  BT.  00.  OF  TBXAS  v. 
GHUHlcBA. 

(Oonrt  o<  Oivil  Appeals  oC  Tucas.  ICaroiL  27, 

HASTBR  AHD  SKRVANT^FBRSONAL  INJURIBS 
— RBL.BASB  OF  MASTER. 

Where  a  servant,  Injnred  while  in  the  em- 
ployment of  his  master,  executed  a  release  to 
the  master  in  part  consideration  of  being  re- 
tained in  the  Bame  capacity  in  the  master's  em- 
loy,  and  returned  to  work  in  such  capacity, 
at  afterwards  voluntarily  accepted  other  work 
from  the  master,  which  was  less  remunerative, 
and  retained  the  other  consideration  paid  by 
tbe  master  for  the  release,  he  cannot  with- 
draw from  such  employment,  and  maintain  an 
action  against  the  master  for  such  injuries. 

Appeal  from  district  court,  HIU  county; 
J.  M.  HaU,  Judge. 

Action  by  A.  H.  Chnmlea  against  the  Mis- 
souri. Kansas  &  Texas  Railway  Company  of 
Texas  for  Injuries  received  while  In  Hie  em- 
ploy of  defendant.  Prom  a  judgment  In  fa- 
vor of  the  plaintiff,  defendant  appeal&  Re- 
versed. 

T.  S.  Miller  and  Ramsey  ft  Odell.  for  appel- 
lant Wear,  Morrow  ft  Smlthdeal.  for  appel- 
lee. 

KEY,  J.  This  is  a  personal  Injury  suit  re- 
sulting in  a  verdict  and  judgment  for  the 
plaintiff.  The  defendant  haa  appealed,  and 
we  sustain  the  sixth  assignment  of  error, 
complaining  of  the  action  of  the  court  In  re- 
fusing the  following  spedal  Instruction:  "If 
In  this  case  you  find  from  the  evidence  that, 
as  a  coudderatlon  In  part  ot  the  release  read 
In  evidence  by  the  defendant,  the  plaintiff 
was  promised  work  In  the  service  ot  the  de- 
fendant In  the  same  capacity  In  which  he 
bad  heretofore  labored,  and  that  this  was  one 
of  thp  moving  causes  Inducing  plaintiff  to  ex- 
ecute said  release,  and  that  plaintiff  did  there- 
after return  to  the  employment  of  the  de- 
fendant company  in  the  same  capacity  in 
which  he  had  before  that  time  labored,  but 
that  thereafter,  at  the  Instance  of  the  de- 
fendant, he  accepted  ^ployment  In  a  differ- 
ent line  of  work,  less  remunerative,  with  full 
knowledge  of  such  fact,  and  of  the  nature 
and  compensation  of  the  work,  and  entered 
upon  same  retaining  the  consideration  paid 
by  defendant,  this,  In  law,  would  constitute 
an  election  to  engage  In  such  different  serv- 
ice; and  If  thereafter  the  plaintiff  resigned 
from  such  service  voluntarily,  he  will  be 
without  remedy  as  to  any  right  of  recovery 
against  the  defendant;  and.  If  you  so  believe, 
you  will  find  for  the  defendant"  This  charge 
stated  the  law  correctly  on  a  phase  of  the 
case  presented  by  the  evidence  and  not  cov- 
ered by  the  court's  charge.  We  also  think 
the  evidence  referred  to  In  the  first  assign- 
ment of  error  should  not  have  been  exduded. 
The  other  questions  of  law  presented  in  ap- 
pellant's brief  may  not  arise  upon  another 
trial.  We  make  no  ruling  upon  the  merits 
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at  tbe  case  u  disclosed  1^  tlie  testimony  In 
the  record.  JDdgmoit  reverted,  and  caum 
rananded. 


BTATK  NAT.  BANK  OP  DALLAS  T.  HATB- 
AWAY  et  al. 
(Ooart  of  OtU  Appeals  ot  Texas.  Feb.  28, 

1901.) 

■XBCUnON— BiXO-SSmNO  ASIDB^UmS- 

DICTION. 

Where  lands  were  advertised  for  sale  un- 
der an  aliaa  necntion  on  a  Judgment  of  the 
coontT  court,  and  tlw  aheriffl,  contrary  to  the 
directions  of  tbe  oirner  of  the  jadgment,  sold 
the  land,  when  he  was  not  present,  to  one  who 
did  not  pay  his  bid,  and  to  whom  no  deed  was 
made,  toe  conn^  conrt  has  jurisdiction  of  a 
aotion  to  set  aside  the  sale,  and  have  the  lands 
resMd  nnder  the  original  levy. 

Appeal  from  Dallas  county  court;  Kenneth 
Foree.  Judge. 

AeUon  by  the  State  National  Bank  of  Dal- 
las a^alnBt  J.  F.  Hathaway  and  others. 
From  an  order  sostainlns  a  demurrer  to  hla 
motion  to  Bet  aside  a  sale  on  execution  on  a 
Judgment  In  favor  of  plalntifF,  J.  D.  AI- 
dredge,  the  assignee  of  the  Judgment,  ap- 
peals. Beversed. 

Geo.  A.  Tltterlngton,  for  appellant  F.  D. 
Cosby,  tor  appellees. 

TEMPLETON,  J.  On  June  20,  1S»3,  the 
State  National  Bank  of  Dallas  recovered  a 
Judgment  in  the  county  conrt  of  Dallas 
coun^  against  J.  F.  Hathaway  for  the  sum' 
of  9348.S0.  An  alias  ezecntJon  issued  on 
said  Judgment  was,  on  October  30,  1900,  lev- 
ied on  certain  lands  as  tbe  [»operty  of  Hath- 
away. Tbe  lands  were  duly  advertised  for 
sale  tax  tbe  first  Tuesday  in  December  fol- 
lowing. J.  D.  Aldredge,  who  had  become 
the  owner  of  the  Judgment,  instructed  the 
sheriff  who  held  the  writ  not  to  sell  until  3 
o'clock  p.  m.  on  sale  day,  and  tbe  sherlS 
promised  to  obey  tbe  instructions.  He,  how- 
ever, disregarded  tbe  InBtmctions,  and  put 
tbe  lands  up  for  sale  before  that  hour,  when 
J.  A.  K.  Parks  bid  the  sum  of  $6,  and  the 
bid  was  accepted  by  the  sheriff.  It  seems 
that  Parks  did  not  pay  tbe  amount  of  bis 
bid.  and  that  tbe  sheriff  made  no  deed  to 
him.  By  reason  of  the  sale  being  made  In 
disobedience  of  tbe  directions  of  Aldredge, 
be  was  prevented  from  being  present  there- 
at, and  from  protecting  bis  Interests.  Al- 
dredge immediately  flied  a  motlen  in  the 
county  court  In  the  original  cause,  alleging 
tJie  facts  above  stated,  and  that  the  lands 
were  of  tbe  value  of  il.OOO.  He  sought  to 
have  the  attempted  sale  set  aside,  and  the 
lands  sold  under  the  original  levy.  Hatha- 
way, Parks,  and  tbe  sheriff  were  made  par- 
ties to  the  motion.  Parks  demurred  to  the 
motion  on  the  ground  that  the  county  court 
bad  no  Jurisdiction  to  hear  and  detoinlne 
same.  Tbe  demurrer  was  sustained,  and 
Aldredge  has  appealed. 

Tbe  general  rule  Is  Qiat  the  court  o«t  o( 


which  an  execution  Issues  has  Jurisdiction  of 
motions  to  set  aside  sales  made  xmder  the 
writ  Owm  T.  City  of  Navasota,  44  Tex. 
522;  Wilson  v.  Anltman  (Tex.  CSv.  App.)  38 
S.  W.  1104;  Freem.  Bx'na,  %  310.  It  is  In- 
sisted that  the  rule  does  not  aiqply  to  this 
cose,  as  the  effect  of  tbe  motion  is  to  put  in 
Issue  tbe  title  to  the  lands  in  questiMi.  See 
Weaver  v.  Nugent,  72  Tex.  272,  10  B.  W.  458. 
The  facts  of  that  case  are  not  timilar  to  the 
facts  of  tbe  case  tiere  presented.  There  tbe 
purchaser  bad  paid  his  bid,  received  a  deed 
from  the  sheriff,  and  brought  suit  In  tbe  dis- 
trict court  to  recover  the  lands.  He  held  tbe 
legal,  if  not  tbe  equitable,  tiUe,  and  his  suit 
could  be  defeated  only  by  permitting  the  de- 
fendants to  set  up  and  establish  facta  which 
would  avoid  tbe  sale.  It  was  held  that  this 
could  be  done  in  such  suit  In  this  case  It 
does  not  appear  tliat  Parks  acquired  either 
tbe  legal  or  equitable  title  to  the  lands  at- 
tempted to  be  sold,  or  that  be  is  in  a  posi- 
tion to  put  tbe  question  of  title  in  issue. 
The  object  of  the  motion  seems  to  be  to  va- 
cate an  incomplete  sale,  so  that  tbe  writ  may 
be  properly  executed.  We  tbbik  that  tbe 
county  court  has  Jnilsdictlon  of  such  motion, 
and  that  the  demurrer  was  Improperly  sus- 
tained. The  Judgment  Is  reversed,  and  the 
cause  remanded. 


BAGGS  V.  HALE. 
(Oourt  of  avil  Appeals  of  Texas.   Feb.  23. 
1901.) 

COHPROMISB  BT  AGENT— FRAUI>-FORSION 
JUDGMENT— ACTION. 

1.  Evidence  showed  that  a  judgment  debtor 
transferred  lands  to  hia  wife  after  persosul 
jDdgmeots  against  him  rendered  in  another 
state.  Tbe  Jodgment  creditors  and  their  agent 
knew  of  the  enstence  of  such  lands,  and  tbut 
tb^  could  be  subjected  to  the  payment  of  tbe 
judgment  Hie  agent,  nnder  aathority,  made 
a  settlemoit  with  the  debtor;  and  snbsequent- 
ly  the  creditors  brought  suit  on  the  jadginenta, 
claiming  that  such  settlement  was  obtainod 
defendant's  false  representation  that  he  wns 
insolvent  fleJtf,  that  a  verdict  for  plaintiEfx 
was  not  justified  by  the  evidraice. 

2.  In  a  anlt  on  jndrmeDts  recovered  in  an- 
other state,  by  an  assignee  thereof,  the  execu- 
tion ot  the  transfer  of  such  judgments  shonld 
first  be  proved  to  render  them  admissible  in 
evidence. 

Error  from  district  court,  Taylor  county; 
N.  R.  Lindsey,  Judge. 

Action  by  H.  C.  Hale  against  Montgomery 
Baggs.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  brings  error.  Reversed. 

Bomar  &  Bomar  and  Gockrell  &  Hard- 
wicke,  for  appellant  John  Bowyer,  J.  F. 
Onnnlttgham,  and  Leggett  ft  EIrby,  for  appel- 
lee, r 

HUNTER,  J.  This  suit  was  brougbt  April 
12,  isee.  on  two  Judgments,  amounting  in 
tbe  aggregate  to  about  90,000,  rendered  by 
tbe  superior  court  of  Stanlriaus  cotmty,  Cai., 
on  tbe  16tb  day  of  November,  1S03.  in  favor 
of  H.  B.  Davis  and  Us  wlfe^  Bllsabetb  a 
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Davis,  against  Mmtgomery  Baggs.  Ttiese 
Judgments  rerlved  two  certain  preTlous  Judg- 
ments In  favor  of  same  parties  against  same 
defendant  rendered  In  the  same  court  on  the 

 day  of    "  ,  1886,  in  suits  commenced 

in  saJd  court  on  June  22,  1886.  Appellee, 
Hale,  alleges  tbat  he  Is  the  legal  owner  of 
said  Judgments,  but  tbat  said  Davis  and  wife 
have  an  equitable  Interest  therein,  and  that 
he  sues  for  their  benefit  as  well  as  his  own. 
A  writ  of  attachment,  was  sued  out,  and  lev> 
led  on  8  sections  of  land  in  Runnels  county. 
The  defendant  answers  by  general  denial, 
and  specially  tbat  the  Judgments  sued  on  bad 
been  satisfied  In  full  and  released  and  satis- 
fled  of  record  on  the  28th  day  of  June,  1894, 
by  virtue  of  a  settlement  made  by  and  be- 
tween defoidant  and  one  B.  A.  Prouty,  agent 
and  attorney  In  fact  for  the  said  Davlses, 
duly  authorized  in  writing  so  to  do,  whereby 
defendant  paid  the  said  Prouty  $1,000,  which 
was  accepted  by  him  In  full  settlement  of 
said  Judgments.  The  reply  of  plaintiff  to  tbls 
plea  was  tbat  the  release  and  aatlsfactlon 
pleaded  by  defendant  was  obtabied  by  false 
representatlims,  In  that  the  defendant  repre- 
sented to  said  Prouty  that  he  was  Inaolvent 
and  had  no  property  out  of  which  said  Judg- 
ments, or  any  part  thereof,  could  be  made, 
and  that  be  had  no  means  with  which  to 
pay  said  Judgments,  when  In  truth  and  In 
fact  be  was  then,  and  Is  now,  the  owner  of 
the  8  sections  of  land,  of  G40  acres  each,  at- 
tached in  this  suit,  and  which  were  then  and 
are  now  of  the  value  of  (3  per  acre.  The 
case  was  tried  by  a  Jury,  and  verdict  and 
Judgment  went  against  Baggs;  and  he  has 
appealed  to  this  court,  assigning  errors  on 
the  charge,  on  the  admission  of  evidence,  and 
that  the  verdict  of  the  Jury  was  contrary  to 
the  evidence. 

The  evidence  was  uncontradicted  that  the 
settlement  and  release  of  the  Judgments  were 
made  as  alleged,  and  upon  the  representa- 
tions of  Baggs,  as  alleged;  but  It  also  tended 
to  prove  that  the  Davlses  and  Prouty  knew 
at  the  time  the  settlemait  was  made,  and 
long  before,  that  these  sections  of  land  had 
been  purchased  by  Baggs  In  February  and 
March,  18SS,  and  that  on  the  2Sth  day  of 
October,  1885,  he  conveyed  them  to  his  wife 
for  the  expressed  consideration  of  "love  and 
afTectlon,"  and  at  the  time  of  the  settlement, 
which  was  made  in  San  Francisco,  Cal., 
Prouty  asked  him  about  these  Texas  lands, 
and  Baggs  told  blm  they  belonged  to  his 
wife,  and  were  her  separate  pn^rty.  The 
indebtednesa  upon  which  the  ORllfomla  Judg- 
ments were  rendered  arose  In  October,  18S3, 
after  Baggs  became  the  owner  of  the  lands, 
and  before  he  conveyed  them  to  his  wife,  but 
no  Hen  was  flxed  upon  them  In  favor  of  the 
Indebtedness  until  the  levy  of  ttie  attach- 
ment In  this  case.  Prouty  had  been  advised. 
It  seems,  by  lawyers  in  Texas,  a  few  months 
before  the  settlement  was  made,  that  the 
lands  a>uld  be  subjected  to  the  payment  of 
the  debt,  snd  tiie  Judgments  were  revived 


with  the  view  of  suing  on  tbem  lu  Toas  uid 
attachlxtf  the  lands.  These  are  facts  which 
were  testified  to  by  Prouty  and  Davis,  and 
as  recited  In  letters  written  by  Prouty  to 
Davis  a  short  time  befbre  the  Judgments  were 
revived  and  the  settlement  made.  It  seems, 
then,  from  this  evidence,  that  botb  the  Da- 
vises  and  Mr.  Prouty  knew  as  mudi  about 
the  lands  In  Tmras  then  as  they  knew  at  the 
trial.  They  knew  about  the  contfderalion  In 
the  deed  from  Baggs  to  his  wife,  and,  it 
seems,  about  the  Texas  law  governing  such 
transactkms  betwem  husband  and  wife,  as 
affecting  the  rights  of  creditors;  and,  know- 
ing all  these  facts,  the  wonder  Is  why  the 
settlement  was  made  at  $1,000.  But,  how- 
ever tbat  may  be.  It  is  difficult  to  see  how 
Mr.  Prouty  could  have  been  misled  by  Baggs* 
statement  that  he  had  no  property  out  of 
which  the  Judgments  could  be  OMde.  He 
was  Justified  In  stating  tbat  the  lands  were 
his  wife's  separate  property;  for  so  they 
were,  under  that  deed  of  gift,  though  they 
may  have  been  subject  to  the  payment  of  the 
DavlseB"  debt,  whenever  a  lien  was  flxed 
uiwn  the  lands  to  secure  It  by  the  levy  of 
Judicial  process,  which  Prouty,  It  seems,  un- 
derstood, and  contemplated  doing.  We  con- 
clude, therefore,  tliat  the  verdict  of  the  Jury 
Is  contrary  to  the  evidence,  and  a  new  trial 
should  have  been  granted  iq)on  this  ground, 
as  presented  In  the  motion  therefor.  We 
also  think  that  the  execution  of  the  transfer 
of  the  Judgments  should  have  been  proved 
before  they  were  admitted  in  evidence.  The 
charge,  we  think.  Is  also  subject  in  some  re- 
spects to  some  of  the  criticisms  made  against 
It  In  appellant's  brief,  under  the  4tb,  5th,  6tfa, 
9tb,  10th,  12th,  15th.  and  16th  assignments 
of  error.  We  are,  therefore,  of  opinion  that 
the  Judgment  In  this  cause  ought  to  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  and  It  la  so  ordered. 


VANDEWHGHB  v.  AMERICAN  BREW- 
ING 00. 

(Court  of  Civil  Appeals  of  Texas.  Uarch  27, 
1901.) 

H0N0P0UE8-TRU8TS-C0NTRACTB. 

An  agreement  by  a  teewing  company  not 

to  sell  beer  to  any  one  except  defendant  within 
a  certain  deaignated  territory,  contributory  to 
defendant's  place  of  bosiness,  is  not  within 
Rev.  St.  1896,  arL  6S13,  which  deBnes  as  trusts 
oil  combinations  of  capital,  skill,  or  acts  to 
create  or  carry  out  restrictions  in  trade,  or  to 
prerent  competition  in  the  sale  or  purchase  of 
commodities. 

Appeal  from  Bowie  county  court;  B.  H. 
Jones,  Judge. 

Action  by  the  American  Brewing  Company 
against  B.  C.  Vandewegbe.  From  a  Judg- 
ment for  plalntifl!,  defendant  appeals  Af- 
firmed. 

R.  W.  Rodgers,  for  appellant  Smelser  & 
Mahaftegr,  for  ly^ieUee. 
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KEY,  J.  This  Is  a  suit  on  a  contract  for 
the  sale  of  beer.  The  only  defense  relied 
ou  In  this  court  Is  that  the  contract  Tlolatea 
the  anti-trust  statute  of  this  state.  The  only 
fact  relied  upon  to  show  a  trust  Is  an  agree- 
ment by  the  plaintiff  not  to  sell  beer  to  any 
one  else  within  a  certain  designated  terri* 
tory,  contributory  to  the  defendant's  place  of 
business.  We  think  the  case  la  distinguish- 
able from  the  cases  heretofore  held  to  vio- 
late the  anti-trust  law,  and  within  the  doc- 
trine announced  In  Gates  t.  Hooper,  90  Tex. 
063,  3d  S.  W.  1079.  Judgment  affirmed. 


RtJTHERFORD  et  al.  t.  COX. 

^nrt  of  GiTil  Appeals  of  Texas.  March  27, 

1901.) 

HOHBSTBAD-AOQUISITION-^NTEINTIOH— UIiB 

ON  EXECUTION— INJUNCTION. 

Where  plaintiff  and  Intervener,  who  were 
htuband  ana  wife,  traded  their  home  in  town 
for  a  farm,  Intoialne  to  use  it  u  their,  home- 
■tead,  and  never  alnndoned  snch  intention, 
they  may  restrain  a  sale  of  the  farm  under 
execution. 

Appeal  from  district  court,  Collin  county; 
J.  E.  Dillard,  Judge. 

Suit  by  J.  D.  Cox  against  N.  R.  Rutherford 
and  J.  W.  Pafford.  From  a  judgment  in  fa- 
vor of  plaintiff  and  Ulsey  Cox,  Intervener, 
defendant  Rutherford  appeals.  Affirmed. 

F.  K.  Wilcox  and  G.  R.  Smith,  for  appel- 
lant.  Abematby  &  Beverly,  for  appellees. 

FlSEmi,  a  J.  This  was  an  injunction 
suit  brought  by  appellee,  J.  D.  Oox,  seeking 
to  restrain  appellant  and  J.  W.  PafTord,  sher- 
iff of  Collin  county,  'Bex.,  from  selling  under 
execution  a  tract  of  51'/s  acres  of  land  In 
OoUin  county,  Tex.,  levied  on  by  virtue  of 
an  execution  for  f403.48  Issued  from  the 
county  court  of  Collin  county  In  favor  of 
N.  R.  Rutherford  against  J.  D.  Oox.  Ap- 
pellee claimed  said  land  as  his  homestead. 
Ulsey  Cox,  wife  of  appellee,  Intervened,  and 
claimed  said  land  as  her  separate  proi>erty, 
and  that  the  same  was  the  homestead  of 
herself  and  husband.  Trial  before  a  Jury,  and 
verdict  for  the  appellee,  J.  D.  Oox,  and  Judg- 
ment entered  enjoining  perpetually  the  sale 
of  said  tract  of  land,  and  Judgment  In  favor 
of  appellees  (plaintiff  and  Intervener)  for  all 
costs  of  suit 

The  only  question  of  fact  we  deem  It  nec- 
essary to  make  any  finding  upon  Is  the  Issue 
of  homestead.  We  find  that  the  property 
In  controveisy  was  the  homestead  of  J.  T>. 
Cot  and  wife  at  the  time  that  the  levy  of  the 
execution  was  made.  The  property  In  con- 
troversy was  a  farm,  for  which  Cox  and 
wife  traded  their  home  In  McKInney  In  the 
fall  of  18S6.  At  the  time  of  the  trade  they 
acquired  the  property  in  controversy  Intend- 
ing to  use  It  as  their  homestead,  and  such 
Intention  was  never  abandoned.  These 
facta  bring  the  case  within  the  rule  announ- 


ced by  this  court  In  the  case  of  Rvans  v. 
Daniel  (Tex.  av.  App.)  60  8.  W.  1012.  We 
have  carefully  considered  all  of  the  assign- 
ments of  error,  and  are  of  the  opinion  that 
none  of  them  are  well  taken.  Therefore  the 
Judgment  of  the  court  below  It  affirmed. 
Affirmed. 


OANS  et  aL  V.  MARX  et  al.^ 
(Court  of  Civil  Appeals  of  Texa&  March  27. 
1901.) 

FRAUDULENT  CONVBTAMCBS-SBTTINa  ASIDE) 
—LIMITATION  OP  ACTIONS. 

Where  a  judgment  debtor  previous  to  the 
recovery  of  a  judgment  conveyed  land  to  his 
daughter,  and  paid  the  consideratiou  for  other 
land  conveyed  to  her,  a  suit  by  the  judgment 
creditors  to  have  the  land  declared  the  prop- 
erty of  the  debtor,  and  liable  to  the  judgment, 
brought  mere  than  four  years  after  the  recov- 
ery of  the  judgment,  is  barred  by  Rev.  St.  art. 
3358,  providing  that  every  action  othsr  than 
for  the  recovery  of  real  estate,,  for  which  no 
limitation  is  otherwise  prescribed,  shall  be 
brought  within  four  years  next  after  the  ac- 
crual of  the  right  to  bring  it 

Appeal  from  district  court  McLennan 
county;  John  G.  Winter,  Special  Judge. 

Suit  by  Gans  Bros,  and  others  against  S. 
Marx  and  others.  From  a  Judgment  In  fa- 
vor of  defendants,  plalntiUta  an>eal.  Af- 
firmed. 

John  W.  Davis,  S.  B.  Stratton,  Robt  H. 
Rogers,  and  Sleeper  A  Kendall,  for  appel- 
lants. L.  W.  Campbell  and  H.  N,  Atkinson, 
for  appellees, 

KEY,  J.  This  Is  a  creditors'  bill  brought 
by  several  creditors  of  S.  Marx  to  enforce 
liens  alleged  to  be  secured  by  registration 
of  abstracts  of  Judgments  against  Marx. 
The  suit  was  brought  against  S.  Mane  and 
his  daughter,  Mollle  Lowenthal,  and  her 
husband,  Paul  Lowenthal.  Some  of  the 
o'edltors  sued  as  plaintiffs,  and  others  Inter- 
vened, setting  up  similar  rights.  Marx  dis- 
claimed as  to  all  of  the  property,  except  one 
piece  claimed  by  him  as  his  homestead. 
Lowenthal  and  wife,  among  other  things,  by 
demurrer,  pleaded  the  four-years  statute  of 
limitation.  The  trial  court  sustained  the 
latter  plea,  and  that  ruling  Is  assailed  by 
the  appellants. 

The  lands  Involved  are  situated  In  Mc- 
Lennan county,  and  appellants  pleaded  the 
recovery  and  registration  in  said  county  of 
their  several  Judgments  In  1893.  ISM,  and 
1S96,  and  the  Issuance  of  executions,  with 
returns  nulla  bona  thereon.  They  also  al- 
leged that  In  1892  S.  Marx,  being  the  owner 
of  some  of  the  property,  and  Intending  to 
defraud  his  creditors,  among  whom  were 
appellants,  conveyed  the  same  to  his  daugh- 
ter, Mollle  Marx,  now  Moille  Lowenthal; 
that  in  1883  and  1803  S.  Marx  purchased  the 
other  tracts  of  land,  paying  the  considera- 
tion therefor  himself,  but  caused  convey- 
ances thereto  to  be  made  to  Mollle  Marx, 
with  like  Intent  to  defraud  ciiiditon. 
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pellanti  also  cbar^  tbat  8.  Man  has  con- 
tlnnoiuly  remained  In  poaaesrion  of  the  projh 
erty,  and  was  in  possesaifm  of  It  when  the 
suit  waa'broncbt;  also  that  since  the  reff* 
latratlon  of  appelant!'  Jadsmenta  8.  Mane* 
on  hie  Tolnntar?  application,  was  adjudged 
a  bankrupt;  tbat  he  schednled  no  assets, 
and  claimed  that  he  had  none;  and  that  none 
of  the  claims  of  plaintlfla  and  Interrenen 
were  filed  or  approved  In  the  bankruptcy 
proceeding.  Tbe  prayer  of  the  bill  Is  tbat 
the  lands  described  be  declared  to  be  liie 
property  of  S.  Marx,  and  held  In  trust  by  his 
daughter,  MolIIe  Lowenthal,  and  liable  to  tbe 
payment  of  the  Judgments  of  the  suing  cred- 
itors; that  said  lands  be  sold  for  tbe  pay- 
ment of  said  Judgments,  and  for  the  benefit 
of  any  other  creditors  who  may  Join  In  the 
suit  and  bear  their  portion  of  the  expense, 
and  for  any  other  order  that  may  be  found 
necessary  for  tbe  full  protection  of  the  rights 
of  the  creditors,  and  for  all  special,  gen- 
eral, and  equitable  relief  to  which  they  may 
be  entitled.  The  original  petition  was  filed 
October  IS,  1800. 

Article  3358  of  the  BeTlaed  Statutes  reads 
thus:  "Every  action,  other  than  for  the  re- 
covery of  real  estate,  for  which  no  limita- 
tion is  otherwise  prescribed,  shall  be  brought 
within  four  years  next  after  the  right  to 
bring  the  same  shall  have  accrued,  and  not 
afterward."  There  is  no  other  provision  of 
the  statute  that  could  possibly  apply  to  suits 
of  this  character,  fixing  the  period  of  lim- 
itation at  a  greater  length  of  time  than  four 
years,  unless  It  could  be  held  that  this  ia 
an  action  for  the  recovery  of  real  estate; 
and  that  It  Is  not  such  an  action  Is  well  set- 
tled by  former  decisions  of  our  supreme 
court  This  being  the  case,  the  article  quot- 
ed has  application  to  this  suit,  and  It  must 
be  held  that  the  cause  of  action  was  barred. 
If  the  pleadings  upder  consideration  disclose 
any  cause  of  actiMi,  they  show,  in  the  ab- 
sence of  averments  of  concealnuent  of  ma- 
terial facts,  that  such  cause  of  action  sprang 
Into  existence  immediately  after  the  regis- 
tration of  the  several  Judgments  referred  to, 
which  occurred  more  than  four  years  before 
the  suit  was  brought  For  an  elaborate  and 
satisfactory  discussion  of  the  four-years 
statute  of  limitation,  as  applicable  to  suits 
of  this  nature,  see  McCampbell  v.  Durst  (de- 
cided by  the  conrt  of  civil  appeals  at  Gal- 
veston) 40  S.  W.  315.  No  reversible  error 
having  been  pointed  out,  the  Judgment  of 
the  district  court  is  afitoned.  Affirmed. 


PBOPLETS  NAT.  BANE  T.  MUI^T  «t  al. 
(Coort  of  CXtU  Appeals  of  Texas.  March  9, 

1901.) 

BTLta  AND  NOTB»-^>EP03ITION8— ADMISSIBIL- 
ITY—FRAUDULiatT  IBSUB—BONA  FIDB  HOLD- 
BR— AMOUNT  BBCOVBRABLB. 

1.  Depositions,  taken  In  another  case  in  which 
the  paraes  and  issaes  were  sobstantlally  the 
same,  oannot  be  nsed  in  STideuca. 


2.  Wh««  a  note  waa  frandulently  pnt  tn  dr- 
colation  by  one  of  the  makers  thereof,  and  de- 
fendants, sned  as  co-makers,  show  that  fact, 
the  harden  of  proof  is  on  the  ^aintiflF  to  show 
that  it  Is  a  bona  fide  htridn. 

8.  Where  plaintUfS  are  innocent  holders  of  a 
note  fraudulently  pat  in  drcalation,  tiiey  will 
be  entitied  to  recover  only  the  amount  paid 
for  It,  with  interest  from  the  date  of  payment. 

Appeal  from  BlUs  connty  court;  J.  B.  Lan- 
caster, Judge. 

Acticm  on  a  note  by  the  People's  National 
Bank  againat  J.  A.  Mulkey  and  others. 
From  a  Judgment  tor  defendants,  plaintiff 
appeals.  Berersed. 

Singleton  ft  Blsland,  tor  aHMllut^  8-  C 
HcGormtck,  fw  apptilees. 

RAINET.  G.  J,  The  court  below  erred  in 
permitting  to  be  read  as  evidence  on  the 
trial  at  thla  cause  the  depoaltiona  of  cer- 
tain witnesses  tiiat  had  been  taken  in  an- 
other caiue,  In  which  the  parties  and  Issnea 
were  substantially  the  aame.  Depositions 
can  only  be  nsed  as  evidence  upon  the  trial 
of  the  salt  In  which  they  are  taken.  See 
opinion  of  supreme  court  In  Bank  t.  Mulkey 
(Tex.  Sup.)  eO  S.  W.  753,  deUvered  Febru- 
ary 14,  1001,  on  certified  qneaUona  trom  this 
court 

The  question  ot  burden  of  proof  is  aetttied 
by  our  supreme  court  in  the  case  of  Hart 
V.  West  (Tex.  Sup.)  42  8.  W.  544.  It  tbe 
note  sued  on  was  tmudulentiy  put  In  cir- 
culation by  McCarty,  and  defendants  show 
that  fact  then  the  burden  ia  on  plaintiff  to 
prove  tbat  it  had  acquired  the  note  before 
maturity,  In  ordinary  course  of  bustness.  and 
for  a  valuable  consideration. 

If  plaintiff  Is  an  innocent  holder  of  the 
note,  and  It  was  fraudulently  put  In  circu- 
lation, then  plaintiff  would  be  entitied  to 
recover  only  the  amount  it  paid  for  aame, 
with  interest  from  date  of  payment  Op- 
penhelmer  v.  Bank  <Tenn.  Sup.)  36  S.  W. 
706,  S3  C  R.  A.  767;  Campb^  v.  Brown 
(Tenn.  Sup.)  48  8.  W.  970.  Tbe  Judgment 
is  reversed,  and  cause  remanded. 


BOK  et  al.  v.  THOMASON  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Jan.  19, 
1801.) 

NBOUOENCB-PROXIHATR  OATIBB-WJUKT  TO 
EBfPLOYft. 

Deceased  was  employed  at  tie  bottom  of 
a  mine  shaft  in  sfaifting  empties  and  pfaciug 
loaded  cars  on  the  cage.  The  timber  lupportins 
the  cage,  and  the  slwet-lron  surface  surround- 
ing it  had  become  decayed  or  misplaced,  so 
that  loaded  cars  conid  not  be  placed  thereon 
without  some  one  getting  on  the  cage  to  pall 
them  on  and  adjust  them.  While  deceased  was 
so  engaged,  tbe  cage,  without  negllgoioe  of 
the  mine  owners,  was  suddenly  bofsted,  and 
deceased  was  canght  between  the  cage  and 
shaft  aad  injured.  Btid,  that  the  antimeJy 
hoisting  of  tbe  cage,  and  not  defendants*  neg- 
ligence in  penittlng  the  tlmben  and  sheet-iroo 
surface  surronndiDg  the  cage  to  become  mis- 
placed, wns  the  proximate  eaose  of  the  injatyt 
and  hence  there  could  be  no  receveiy. 
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Appeal  from  district  court,  Parker  county; 
J.  W.  Pattereon.  Judge. 

Action  b7  L.  L.  Thomaaon  and  others 
against  A.  J.  Boe  and  others.  From  a  judg* 
meut  for  pUUntlffa.  defendants  appeal.  Be* 
versed  and  rendered. 

Greene  ft  Stewart,  for  wpellants.  Haney 
St  McEinsey  and  Albrat  Steroison,  for  appel- 
lees. 

HUNTBR.  jr.  The  Statement  of  the  nature 
and  result  of  this  case  Is  correctly  and  truly 
made  by  ^peUants*  counael,  and  also  the 
grounds  of  recovery  as  set  forth  In  the  plaln- 
tlffB'  petition,  and  axe  as  follows:  This  suit 
was  Instituted  by  U  I<.  Thomason  against 
^M>eUantB,  A.  J.  Roe.  Q.  E.  Bomet^  Paul 
Waplea,  and  W.  Burton,  the  American  Coal- 
Mtolng  Company,  and  the  Strawn  Goal-Min- 
ing Company,  in  the  district  court  of  Palo 
Pluto  county.  August  28,  1898,  to  recover 
damages  for  alleged  personal  injuries  received 
by  bim  while  woiidng  in  a  certain  coal  mine 
alleged  to  have  been  operated  by  said  defend- 
ants. It  was  afterwards  removed,  by  con- 
sent of  parties,  to  the  district  court  of  Parker 
county.  Said  L.  L.  Thomason  died  before 
trial,  and  bis  widow.  Mrs.  L.  O.  Thomason. 
filed  an  amended  petition,  making  herself  and 
minor  children  parties  plaintiff,  she  suing  for 
tbem  as  next  friend.  The  cause  was  sub- 
mitted to  the  Jury  on  special  issues,  and  upon 
the  answers  of  the  Jury  thereto  defendants 
moved  for  Judgm^t  In  their  favor,  which 
motiot  was  overruled  by  the  court,  and  de- 
fendants excepted,  and  thereupon,  on  motion 
of  plalntUEB,  the  court  entered  In  their  favor 
personal  Judgment  against  A.  J.  Roe,  Q.  B. 
Bennett,  Paul  Waples.  W.  Burton,  and  the 
American  Goal-Mining  Company  for  $7,600, 
and  against  the  Strawn  Coal-MInlng  Com- 
pany, decreeing  said  above  Judgment  a  lien 
on  certain  real  estate  ot  said  latter  comitany, 
and  that  fiie  same  be  foreclosed,  and  said  real 
estate  sold  for  payment  of  said  Judgment 
From  this  Judgment  this  appeal  Is  taken. 
By  the  petition  plaintiffs  aver  that  A.  J.  Boe, 
G.  E.  Bennett,  Paul  Waples,  W.  Burton,  and 
the  Am^can  Coal-Mlntng  Company  were  on 
Deconber  22,  1897,  operating  a  coal  mine  at 
Mineral  City,  Palo  Pinto  coun^,  Tex.,  being 
Interested  together  therein;  tliat  on  that  day 
L.  U  Themastm  was  in  the  emi^  of  aald 
company,  and  had  been  placed  at  the  bottom 
of  the  mine  shaft,  where  it  was  bis  duty  to 
assist  In  shifting  empties,  and  placing  loaded 
cars  on  the  cage  preparatory  to  the  same 
being  hoisted  to  the  surtace;  that  while  m- 
gaged  m  pladnc  a  loaded  car  on  the  cage, 
be  being  on  the  cage  for  that  purpose,  ihe 
aald  cage  was,  wiOiout  fanlt  on  his  part  and 
by  the  n^llgence  of  the  defendants,  suddenly 
b(Msted,  and  he  (said  Thomason)  caught  be- 
tweoi  tbe  ease  and  shaft  timbers,  and  there- 
by received  the  Injuries  complained  of.  Ths 
pptltlon  further  alleges,  In  substance,  that  the 
negligence  of  the  defendants,  causing  the  In- 
61  S.W.-S4 


Juries  of  said  Thomason.  consisted— First,  to 
that  the  enghieer,  who  <^mted  the  engine 
at  the  top  of  the  shaft  by  which  tbe  cace 
was  hoisted,  suddenly,  and  without  warning, 
hoisted  and  Jerked  the  cace  up,  and  thereby 
caught  and  injured  said  Thomason;  second, 
in  that  the  bottom  timbers  supporting  the 
cage,  and  the  sheet-Iron  surface  surrounding 
It.  had  been  allowed  to  become  decayed  or 
misplaced,  so  that  the  loaded  cars  could  not 
be  placed  thereon  without  help  from  some 
one  on  the  cage  to  pull  on  and  adjust  the 
same;  third,  In  that  tbe  bottom  of  the  cage 
and  the  platform  were  allowed  to  become  wet 
and  slippery,  and  tiie  bottom  of  tbe  ateft 
not  suffidentiy  lighted;  fourth.  In  that  the 
lever  by  wblcb  tbe  rignala  were  given  to  the 
engineer  above  was  n^lgently  placed,  so  that 
employes.  In  the  performance  of  their  duties 
at  bottom  of  shaft,  were  liable,  without  fault 
on  their  part,  to  give  tbe  signal  for  hoisting 
accidentally.  The  peUtttni  does  not  charge 
any  connection  wha:tever  betwe^  the  injuries 
received  by  said  Thmnascm  and  the  alleged 
condition  of  tbe  timbers  under  cage  and  plat- 
form, as  set  out  In  item  No.  2  above,  nor  with 
alle^  condition  of  the  bottom  of  cage  and 
platform,  as  set  out  in  Item  No.  8  above,  ex- 
cept that  said  conditions  rendered  It  neces- 
sary for  niomason  to  be  on  the  cage  at  tbe 
time  he  was  hurt  Tbe  petition  alleges  that 
after  the  Institution  of  this  suit  said  L.  L. 
Thomaaon  died,  and  that  his  death  was  caus- 
ed by  tbe  Injuries  received  1^  him  as  afore- 
said. The  answer  contained  a  general  de- 
nial, and  some  special  matters,  which  it  Is 
not  necessary  to  note.  The  case  was  submit- 
ted to  the  Jury  on  17  special  Issues,  but  It 
will  only  be  necessary  to  notice  the  ftdlowing. 
with  tbe  fhidlngs  of  the  Jury  thweon:  "8d  Is- 
sue: If  the  said  h.  L.  Thomason  was  hurt  and 
Injured  while  working  for  tbe  said  defendant 
tbe  American  Coal-Mining  Company,  was  or 
was  not  soch  hurt  and  Injury  caused  by  the 
negligence  of  the  detoidant  American  Coal- 
Mlnlng  Company  or  by  its  agents  and  em- 
ployes? To  the  tiblid  Issue  we  find  that  it 
was.  4tb  issue:  Did  or  did  not  tbe  engineer 
at  the  t(H>  (tf  the  shaft  receive  a  signal  to 
hoist  the  cage  at  the  time  H  L  Thomason 
ms  hut?  To  tbe  fourOi  Issue  we  find  that 
he  did.  6th  Issue:  Was  or  was  not  the  signal 
to  Qie  cage  given  from  below  any 
empLoyfi  of  the  company  (If  any  was  ghren  at 
all)  at  the  time  the  aald  Thomason  was  in- 
jured, and.  If  so,  by  what  employfi  was  the 
same  given,  and  was  tbe  same  given  pur^ 
posely  or  by  accident?  To  tbe  fifth  issue  we 
find  no,  unless  by  accident  Issue:  Was 
or  was  not  tbe  arrangement  fbr  signaling 
from  the  foot  of  the  shaft  to  tiie  eni^ueer  at 
the  tap,  as  it  existed  at  tbe  time  Thomason 
was  hurt,  tbe  same  or  different  from  that 
usually  and  cnstomarlly  used  In  coal  mining 
for  that  purpose?  On  this  Issue  we  find  It  was 
the  same.  6th  Issue:  Did  or  did  not  the  de- 
fendant the  American  Cool-Mining  Company 
furnish  the  said  L.     Thomason  a  reaswuUy 
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•tfo  ifiMce  to  work,  Md  WMonaMy  ufe  agvli- 
anoM  with  wtilch  to  wotk?  And.  U  jan  find 
Iter  did  not,  then  did  Ud  not  said  company 
on  oidlnafy  care  to  fnrnlab  tbe  aaid  Tluno- 
aaon  a  reaMoaUy  safe  place  to  wozk,  and 
to  fnniUdi  laid  Ttaomason  ufe  ^qvllancea 
with  wbkb  to  work?  And,  if  said  conq^anjr 
failed  to  use  such  care,  was  the  aaid  Thom- 
aeoo  hnzt  and  injured  by  reason  of  sndi  fftfl- 
nre  to  so  me  soch  wdlnaiy  careT  To  the 
sixth  tane  we  find  they  did  not;  and  we  find, 
furtiker,  tiut  they  did  not  fnmlali  a  reason* 
aUy  safe  pboe  to  woriE,  or  sate  apsdUuices 
to  w<»k  with,  and  such  failure  causing  saM 
Thomaaon  to  get  hnrt  or  Injared.  7th  isane: 
Was  w  was  not  the  Amerloui  Coal-Mlidnt 
Gmnpaiiy  gnUty  of  negllgenoe  In  hoisting  the 
cage  In  whUSn  said  Thomaaon  was  at  work  at 
the  time  of  his  InJorlesT  And  waa  or  warf  not 
said  company  guilty  of  nei^lgence  In  the  maur 
ner  and  place  in  which  It  fc^  and  main- 
tained the  signal  wire  and  lerer  at  the  bottmn 
of  the  sh^T  And.  If  so,  did  stich  ne^gence 
caose  the  injury  to  said  Thomason,  and  with- 
out ne^Igaice  on  the  part  of  the  said  Hhhu- 
asm  that  contributed  to  his  InjnrlesT  To  the 
serenth  issue  we  find  that  It  was  not  negli- 
gence In  Ibe  hoM,  nor  waa  it  nflqgllgence  In 
the  manner  and  place  In  which  the  wire  and 
leror  was  kept  at  the  bottom  ot  the  shaft, 
hot  find  that  ttie  fault  or  negligence  was  in 
Oie  construction  of  the  cage  bottom  ot  car 
track,  or  by  allowing  same  to  get  out  of  re- 
pair, causing  said  car  to  hitch  or  get  (A  of 
Dald  track;  thereby  pladng,  or  causing  to  be 
placed,  the  said  Thomason  In  an  nnsafe  pdace 
to  work,  and  In  a  place  whore  he  mif^t,  by 
accident,  have  caused  said  signal  to  be  given 
without  negligence  on  the  part  of  the  said 
Thomason.  8th  Issue:  Did  or  did  not  the  said 
Thomason.  at  the  time  of  the  hurt  give  a 
signal  to  hoist  the  cage,  and,  if  so,  was  he 
guilty  of  negligence  In  so  giving  the  same? 
And  did  such  n^lgmce  contribute  proxi- 
mately to  the  injury  of  the  said  Thomuon? 
To  the  eli^ith  issue  we  find.  If  the  said  sig- 
nal waa  given  by  the  said  Thomason.  it  waa 
given  by  accident  on  said  Thomason's  part, 
and  not  negUgoiee.  901  issue:  Did  or  did 
not  the  said  Thomason,  at  the  time  he  was 
hurt,  attempt  to  teave  the  cage,  and.  if  ao. 
was  he  guilty  of  n^ligeDra  in  so  attempting 
to  leave  aaid  cage  at  the  Ume?  And  did  or 
did  not  such  negUgence  contribute  pRHd- 
matdy  to  the  Injury  of  the  said  Thomaaon? 
To  the  ninth  issue  we  find  that  he  attempted 
to  leave  the  cMie,  but  was  not  guilty  of  neg- 
llgenee  on  his  part  in  doing  so."  Upon  these 
special  findings,  Ihe  defendanta  moved  the 
court  to  render  Jud^mt  for  Uiem,  which 
waa  overmled,  and  errora  are  asslpied  to  the 
refusal  of  the  court  to  grant  said  motion, 
and  to  the  action  of  the  court  in  rrad^ng 
Judgmmt  for  the  plalnttlfs  on  said  verdict, 
it  being  contended  by  an>elIantB'  counsel 
that  the  proximate  cause  of  the  Injury,  both 
as  alleged  and  proved,  was  the  untimely 
hoisting  of  the  cage,  and  tliat  the  Jury  had 


found  no  negUftnee  In  that;  Oat  tta  negli- 
gence of  the  defendants  In  allowing  the  car 
track  and  space  around  the  bottom  of  the 
shaft  to  be  out  of  repair  ma  not  the  proxi- 
mate ttuse  of  the  Injury,  but  only  the  occa- 
sion making  It  necessary  Cor  ThiHnaacHi  to 
go  upon  the  cage  to  work,  which  waa  prop- 
erly constructed  and  equipped,  and  as  aafe, 
with  proper  care  on  his  part,  as  such  things 
can  be  made  in  a  coal  shaft 

We  are  ot  opInlMi  that  these  aas^ments 
ought  to  be  auMalned,  and  tliat  the  district 
court  erred  in  refusing  to  rendw  Judgment 
In  favor  at  tiae  defendaati  upon  the  findings 
of  the  Jury,  nw  auddan  and  nntlaaely  hoist- 
ing of  the  cage  was  the  proxlmata  cauae  ot 
the  Injury,  and  the  Jury  found  that  the  de- 
fendanto  were  not  guilty  of  negUgence  In 
that  act  It  matters  no^  then,  how  negli- 
gent they  wm  or  may  have  been  In  allowing 
the  car  tracks  to  rot  and  get  ont  of  repair, 
since  such  negligence  caused  no  injury  to 
the  plaintiffs.  It  is  true  that  if  the  car 
track  had  been  in  good  repair,  and  there- 
fore on  a  levd  with  the  bottom  of  the  cage, 
the  necessity  for  Thomaaon  to  go  onto  the 
cage  to  pun  It  up  might  not  have  occur- 
red; but  he  waa  not  hurt  by  reastm  of  this 
act  To  Illustrate:  If  he  had  gime  upon  Uie 
cage,  and  taken  hold  of  ttie  car  as  he  did, 
and  by  reason  of  ttie  defect  In  the  trade  the 
car  had  turned  ow  upon  him  and  injured 
him,  ttien  the  defect  In  the  track  would  aeem 
to  be  the  proximate  cause  of  the  injury,  and. 
if  he  was  free  fnnn  negligence,  it  would 
seem  that  he  mli^t  recover  on  account  of 
the  impaired  condition  of  the  tmck.  But 
here  there  was  no  Injury  caused  by  the  con- 
dition of  the  trade.  If  the  cage  had  not 
he&i  hoisted,  be  had  not  beoi  injured;  hence 
it  is  dear  that  an  Intnvening  cause— the 
hoisting  of  the  cage— produced  the  injury, 
and,  the  Jury  having  found  no  negUgence  In 
tliat  act  it  becomes,  in  law,  one  of  tiioee  un- 
fortunate accidents,  the  risk  of  which  is 
ordinarily  Inddent  to  the  employment,  and 
la  assumed  by  the  employ^  We  therefore 
conclude  that  It  Is  our  duty  to  revrase  the 
Judgment  appealed  from,  and  to  render  such 
judgment  on  the  verdict  as  the  district  conrt 
should  have  rendered,  and  Uiat  is  that  the 
plaintiffs  take  nothing  1^  their  suit,  and 
that  the  defendants  go  hence  without  day. 
and  recover  all  their  costs  in  this  behalf  ex- 
pended, both  In  thla  court  and  In  the  court 
below. 


bahat  v.  rookwaui  oomirr  nat. 

BANK. 

(Conrt  of  Civil  Appeals  of  Texas.   March  2, 
1001.) 

BtVIDENCB-VARTINQ  WRtTTBN  IKSTRUHENTS 
-CONTRACTS  —  OONTOHPORAmnUB  AQRBB- 
HBNT— INDBFINITBNBSS. 

1.  In  an  action  on  a  note,  proof  of  a  cod- 
temponmeons  parol  asreemeot  that  the  payee 
would  credit  on  the  note  a  certain  debt  due  the 
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maker,  u  wmn  m  the  amount  due  mi  tbe  not* 
wac  rednoed  to  th«  amonnt  ot  tlie  debt,  is  Inad- 
missible^ SB  TsiyiDg  a  written  contract. 

2.  Snoi  agreement  was  properly  excluded; 
the  maker  not  bringinK  himself  within  the 
terms  of  the  agreement,  b7  ohowing  that  he 
had  paid  the  Dote  down  to  where  the  crediting 
thereon  of  the  debt  would  extingoiah  it 

3.  In  an  action  on  a  note,  evidence  that  tlie 
pajee  had  agreed,  as  pert  of  the  consideration 
tor  tbe  note,  to  farmah  the  maker  tor  three 
years  with  sncb  sums  as  he  might  need  to  en- 
able him  to  properly  conduct  his  business,  but 
failed  to  keep  the  agreement  after  tbe  first 

{rear,  was  properly  excluded;  It  not  being  si- 
eged or  shown  how  much  money  was  needed, 
and  no  facts  being  stated  which  would  form  a 
basis  for  determining  what  sums  would  be  re- 
quired, or  were  In  contemplation  of  tlie  parties 
or  jfrabtMy  MeesBary,  to  accomplish  the 
poaes  tor  whidi  the  agreement  was  made. 

EkTor  from  district  coort,  Rockwall  cvnaty; 
J.  SI  Dillard.  Judge. 

Action  by  the  Bockwall  Gounty  Xatlonal 
Bank  against  J.  T.  Bailey.  Prom  a  Judg- 
ment for  ^ataitill,  defendant  brings  error. 
AflSrmed. 

Hnrtman  ft  Austin,  Wm.  N.  Allen,  and  Ed 
Foree,  for  plaintiff  in  enot.  Stroud  &  Bld- 
gell  and  Word  ft  CXiarltfm,  for  d^endant  in 
«Tor. 

TSKPI^rrON.  J.  T.  W.  Bailey  wa*  en- 
gaged In  the  mercantile  business,  and  became 
Indebted  to  the  defendant  In  «Tor,  the  Rock- 
wall Oounty  National  Bank,  In  tbe  sum  of 
$5,000.  He  failed  In  business,  and  trans- 
terrei  hla  stock  of  goods  to  a  trustee  to  se- 
cure the  bank  and  other  creditors.  The  trus- 
tee sold  the  goods  to  the  bank  and  others, 
who  conducted  a  business  for  about  a  year, 
and  then  sold  the  goods  remaining  tm  liaud 
to  tbe  plaintiff  In  error,  J.  T.  Bailey.  At  that 
time,  which  was  on  tbe  27th  day  of  March, 
1895,  the  bank  bad  realized  only  about  $2,000 
on  the  debt  owing  to  it  by  T.  W.  Bailey, 
lea.Tlng  a  balance  nnaatlsfled  <m  said  Indebt- 
edness of  $3,000.  It  Is  to  be  Inferred  from 
the  record  that  the  bank  simply  held  the 
goods  as  security  for  Its  said  debt  Tbe 
goods  transferred  to  J.  T.  Bailey  were  of  the 
value  of  $4,000.  In  consideration  of  tbe 
transfer  the  Baileys  executed  and  delivered 
to  the  bank  their  note  for  $3,000,  the  amount 
of  the  said  balance  owing  to  tbe  bank  by  T. 
W.  Bailey.  The  note  was  payable  on  Octo- 
ber 1,  1805,  and  bore  interest  from  maturity 
at  the  rate  of  10  per  cent  per  annum,  and 
provided  tor  flie  payment  of  10  per  cent,  of 
the  amount  thereof  as  attorney's  fees  in 
case  of  suit  Some  i>artial  payments  were 
made  oa  the  note,  and  the  bank  brought  this 
suit  to  the  May  term.  1899,  of  the  district 
court  of  Rockwall  county  against  the  Baileys 
to  recover  the  balance  due  on  the  note.  T. 
W.  Bailey  pleaded  a  discharge  In  bankruptcy, 
and  was  dismissed  from  tbe  suit  On  a  trial 
by  the  court  without  a  Jury,  judgment  was 
rendered  against  J.  T.  Bailey  for  $2,006.17. 
the  balance  foond  to  be  due  oa  tbe  note  In 
salt 

It  was  alleged  In  flu  answer  of  the  plain- 


tifr  In  error  that  at  the  time  of  tbe  execution 
ot  the  said  note  the  ca^er  of  the  bank,  one 
Frank  Jwes,  was  Indebted  to  plaintiff  in  er- 
ror in  the  sum  of  $718,  and  that  tbe  bank 
agreed  that  said  indebtedness  of  Jones  should 
be  credited  on  the  note  as  soon  as  plaintiff 
in  error  bad  paid  an  amount  thereon  equal 
to  the  excess  of  tbe  note  over  said  Indebted- 
ness; that  th«eafter.  oa  May  29,  189C,  Jones 
executed  and  delivered  to  him  two  notes  to 
cover  said  indebtedness  to  hlmf-^ne  due  on 
January  15,  1896,  and  tbe  other  on  January 
15,  1897.  Plaintiff  in  error  sought  to  have 
the  note  sued  on  credited  with  the  amount 
for  which  the  Jones  notes  were  glvw.  It 
was  not  alleged  or  proved  that  plaintiff  In 
error  still  held  the  Jones  notes,  or  that  the 
same  had  not  been  paid,  w  that  Jones  was 
insolvent,  or  that  the  Jones  notes  had  evOT 
been  tendered  to  the  bank  as  a  credit  on  the 
note  soed  on,  or  that  the  excess  of  tbe  note 
in  suit  over  and  above  the  Jones  notes  bad 
been  paid.  The  Jones  notes  were  not  ten- 
dered on  the  trial,  and  thwe  was  no  offer  to 
pay  whatever  sum  might  be  found  due  on  the 
note  sued  on,  over  and  above  the  amouut  of 
the  Jones  notes.  It  was  affinnatirdy  shown 
that  the  note  sued  on  liad  not  been  reduced 
by  payments  to  an  amount  equal  to  the  Jones 
notes.  In  this  state  of  the  case,  the  court 
did  not  err  in  excluding  evidence  to  the 
effect  tiiat  tbe  alleged  agreement  was  in  fact 
made.  Bailey  contracted  in  writing  to  pay 
his  debt  to  the  bank  in  money,  and  a  con- 
temporaneous parol  agreement  that  he  might 
satisfy  It  in  part  by  having  credited  thereon 
an  Indebtedness  owing  to  him  by  Jones  would 
have  the  effect  to  vary  the  written  contract 
and  such  agreement  would  not  be  enforce- 
able. Boundtree  v.  Gllroy,  57  Tex.  180;  Sdf 
V.  King,  26  Tex.  553.  But,  If  it  should  be 
conceded  that  the  agreement  was  valid  and 
binding,  It  would  constitute  no  defense  to  the 
suit  of  the  bank,  as  Bailey  did  not  bring 
himself  within  the  terms  of  the  agreement 
alleged,  by  showing  that  he  had  paid  tbe 
note  sued  on,  down  to  where  tbe  crediting 
thereon  of  tiie  Jones  IndeMedneas  would  ex- 
tinguish it 

Another  defense  pleaded  by  J.  T.  Bailey 
was  that  at  tiie  time  of  the  execution  of  the 
note  sued  on,  and  as  part  of  the  consider- 
ation therefor,  the  bank  agreed  with  bim 
that  It  would  furnish  him,  for  the  term  of 
three  years,  such  sums  of  money  as  he  might 
need  In  order  to  enaUe  him  to  profitably  ovi- 
duct his  business,  he  being  a  man  of  limited 
capital  and  credit;  that  the  bank  kept  the 
agreement  for  one  year,  but  thereafter  failed 
and  refused  to  carry  out  the  agreement, 
whereby  be  was  damaged  In  the  sum  of 
$2,000,  which  sum  was  asked  to  be  set  off 
against  the  note  sued  on.  It  was  not  alleged 
that  he  was  Induced  to  buy  the  goods  from 
the  bank  reason  (rf  said  agreement,  and 
It  Is  beyond  controversy  that  the  goods  re- 
ceived by  falm  from  the  bank,  and  tw  whldi 
the  note  was  given,  were  worth  more  tiia*- 
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tbe  amotmt  of  the  note.  It  was  not  alleged 
bow  macb  moner  was  needed  by  Bailey  In 
order  to  enable  him  to  profitably  c<»iduct  his 
bUBiness,  and  no  facts  are  stated  wbicb 
would  form  a  basis  for  determining  what 
sums  would  be  required  or  were  In  contem- 
plation of  the  parties  at  tbe  time  of  making 
the  agreement  aa  probably  necessary  to  ac- 
compilsb  tbe  purposes  for  which  tbe  agree- 
ment was  made.  On  the  trial  Bailey  offered 
to  prove  tbe  naked  agreement  alleged,  to  the 
effect  that  the  bank  promised  to  fumlsb  him 
for  three  years  with  such  smus  of  money  as 
he  might  need.  In  order  to  enable  blm  to 
profitably  conduct  his  business,  and  the  fail- 
ure of  the  bank  to  keep  the  agreement  aft^ 
the  first  year.  The  pn^iosed  testimony  was, 
on  objection  made  by  the  bank,  excluded,  and 
Bailey  complains  of  the  ^elusion  of  tliis  evi- 
dence as  error.  Had  tbe  testimony  excluded 
been  admitted,  it  would  not  have  defeated  a 
recovery  by  the  bank.  Tbe  agreement  as 
alleged  and  as  offered  to  be  proved  was  too 
general  to  be  enforced.  Without  some  crl- 
t^on  for  determining  the  necessity  of  fur- 
nishing money,  or  the  amount  necessary  to 
be  furnished,  or  the  amount  contemplated  by 
tbe  parties  as  probably  necessary  to  be  fur- 
nished. It  is  impossible  to  say  what  acts  of 
the  bank  would  constitute  a  breach  of  the 
agreement  So  far  as  Is  shown  by  the  record 
before  us.  It  may  have  been  unnecessary,  had 
Bailey  conducted  his  business  properly,  for 
tbe  bank  to  have  furnished  him  with  any 
money  after  the  first  year,  or  the  amount 
demanded  of  tbe  bank  by  Bailey  may  have 
been  in  excess  of  the  sum  required  by  the 
needs  of  the  business,  or  the  business  may 
have  gotten  In  such  condition  that  the  sums 
contemplated  by  the  parties  as  probably  neces- 
sary to  carry  on  the  business  profitably  were 
utterly  inadequate  to  that  end.  While  we 
do  not  want  to  be  understood  as  holding  that 
such  agreement  general  and  Indefinite  as 
it  Is  In  its  terms,  could  not  be  enforced  In 
any  case,  we  do  hold  that  the  party  seeking 
to  enforce  such  agreement  must  show  such 
a  state  of  facts  surrounding  the  making  of 
the  agreement  as  will  enable  the  courts  to 
properly  Interpret  it  and  such  conditions 
attending  the  execution  of  the  agreement  aa 
to  enable  the  courts  to  determine  what  acts 
will  constitute  a  breach  of  the  contract 
Tliere  has  been  no  attempt  to  show  such 
facts  or  conditions  in  this  case.  Besides, 
Bailey  did  not  show  or  offer  to  show  any 
facts  by  wliich  the  court  could  ascertain  the 
damages.  If  any,  sustained  by  him  as  a  re- 
sult of  the  alleged  breach  of  the  agreement 
and  such  facts  were  not  even  alleged.  It 
may  be  contended  that,  unless  be  was  per- 
mitted to  prove  the  agreement,  it  would  be 
useless  for  blm  to  show  or  attempt  to  show 
a  breach  of  It,  or  the  resulting  damages. 
Ordinarily  there  would  be  some  force  In  such 
contention.  Bnt  the  plea  in  this  case  is  as 
indefinite  and  indeterminate  as  the  proof  of- 
'?red.  and  tbe  presumption  Is  that  BaUey 


pleaded  and  offered  to  prove  all  the  facts  he 
was  able  to  establish.  It  may  be  doubted 
if  his  plea  was  sufBci«it  to  have  authorized 
proof  aC  facts  that  would  make  out  a  defuse 
to  the  suit  of  the  bank,  but  conceding  that 
It  was  Bufilcient  Bailey  ought  to  have  shown 
himself  able  to  prove  such  facts.  We  con- 
clude that  the  court  did  not  err  In  excluding 
the  proposed  evidence,  and,  no  other  ques- 
tions being  xweaented,  the  lodgment  la  Af- 
firmed. 


liAINO  T.  SSmmr  et  aL 
(Court  of  avll  Appeals  of  Tena.   UMtA  27. 

1901.) 

BVIDBNCB-WRITTEN  mSTRUMBNT-FAILDBB 

TO  PR0DUCB-PLBA8-N0N  BST  FACTaH 
—BURDEN  OF  PROOF. 

In  an  action  on  a  written  instnmiettt  tbe 
execution  of  which  was  denied  by  a  plea  of  ooa 
est  factum,  the  fact  that  defendant  failed  to 
produce  the  same  did  not  relieve  the  plaintiff  cf 
the  burden  of  proving  its  execution,  nor  pre- 
clude defendant  from  Introducing  evidence  as* 
tablishing  his  plea. 

Appeal  from  district  cour^  DcIUb  comity; 
Richard  Morgan.  Judge. 

Action  by  Z.  M.  Sherley  and  others  against 
Jos^h  Lalng.  From  a  judgm«it  In  favor 
of  plaintiffs,  defendant  appeals.  Reversed. 

Joseph  M.  Dickson,  for  appellant.  Dud- 
ley &  Robertson,  tor  appellees. 

FISHER,  C.  J.  Appellant's  first  and  only 
assignment  of  error  Is  well  taken,  ^e  rul- 
ing of  the  court  there  complained  of  was 
erroneous  In  that  the  evidence  of  witness 
Joseph  Lalng  should  have  been  admitted. 
The  failure  or  refusal  of  Lalng  to  prodnce 
tbe  contract  upon  which  plaintiff  based  his 
suit  did  not  relieve  the  plaintiff  of  tlie  bur- 
den of  proving  the  execution  of  tbat  instru- 
ment, in  view  of  the  fact  that  its  execution 
was  denied  by  a  plea  of  non  est  factum.  Kor 
did  the  failure  to  produce  It  estop  lAiug 
from  introducing  evidence  estabUshlng  his 
plea  of  non  est  factum.  For  tbe  reasons 
stated,  ttie  Judgment  Is  reversed,  and  the 
cause  remanded.   Reversed  and  remanded. 


WATKINS  et  al.  t.  STATBLi 
(Court  of  Ovll  Appeals  of  Texas.   Feb.  18, 

1901.) 

TAXATION— SUIT  BY  STATB— UNKNOWN  OWN- 
ERS —  SBPARATB  TRACTS  —  CONSOUDATION 
OF  SUITS  — RIGHT  OF  DSFBND ANTS  —  iUI>G- 
MBNT  AGAINST  UNKNOWN  OWNEBS  —  AP- 
PEAL. 

1.  Where  the  owners  of  property  appeared 
and  filed  answers  in  a  salt  by  the  state  for 
taxes,  the  fact  that  the  suits  were  commenced 
against  noknown  owners,  when  the  county  rec- 
ords disdoaed  that  tbe  property  belonged  to  de- 
fendnnts,  will  not  sustain  a  plea  In  abatement. 

2.  Where  22  parcels  ot  land  were  assessed 
against  defendants  as  separate  tracts,  and  the 
stat^bronght  22  suits  to  enforce  the  odiection 
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of  the  taxes.  It  was  not  error  to  ntaae  to  eon- 

Bolidate  them. 

3.  Sayles'  Civ.  SL  art.  6232c,  proTidea  that  the 
liita  of  land  lold  to  the  state  for  taxes,  pre- 
pared bj  the  tax  collector  and  certified  hj  the 
coan^  Badge,  and  asseesmnit  rolls  and  books 
on  file  in  the  collector's  office,  shall  be  prima 
facie  evidence  that  the  re^nirements  of  the 
law  had  been  complied  with,  and  that  the 
■mount  claimed  as  taxes  is  a  correct  charge. 
J7eI4,  that  where  the  list  prepared  by  the  tax 
collector  was  alone  introdnced  in  evidence  with- 
oat  proof  of  the  assessment  and  other  require- 
ments to  subject  the  land  to  taxes,  a  jndgment 
for  the  taxes  most  be  reversed. 

4.  Where  a  suit  for  taxes  waa  brought 
against  unknown  owners.'  and  defendants  ap- 
peared and  filed  aniwm,  and  the  judgment 
was  entered  against  unknown  owners,  an  ap- 
peal by  defendants  will  not  be  dismiSBed  on 
the  ground  tliftt  they  were  not  parties  to  the 
judgment. 

Ai^eal  from  district  court,  Brewster  eoon- 
tj;  J.  M.  GoKgin.  Jodie. 

Action  by  the  state  of  Texas  against  J.  B. 
Watklns  and  others.  Fzom  a  judgment  in 
fiiTor  of  plalntllf,  defendaots  appeaL  Ba- 
Tersed. 

W.  W.  Van  Sickle,  for  appellants. 

JA31ES,  0.  J.  This  suit  was  In  the  name 
of  the  Btate^  against  "unknown  owners"  for 
state  and  county  taxes,  penalties,  and  in- 
terest for  the  years  1898.  18M.  1896.  1806, 
and  1887,  oa  a  certain  640  survey,  in  what 
was  formerly  known  as  "Bachd  Comity."  an 
unorganized  county,  which  was  in  1^7  in- 
coxporated  into  Brewster  county.  Notice  a}^ 
pears  to  have  been  given  by  publication,  as 
the  law  requlrea  J.  B.  Watkins,  T.  H. 
Chalkley,  and  M.  Snmmerfleld,  claiming  to 
be  owners  of  the  land,  appeared,  and  pleaded 
IQ  abatement  that  when  this  suit  was  filed 
they  were  the  owners  of  this  surrey  and  21 
other  surreys.  In  reference  to  which  tlie 
county  attorney  had  filed  in  the  district  court 
22  separate  suits  for  delinquent  taxes,  penal- 
ties, etc.;  that  interveners'  title  was  disclosed 
OD  the  county  records,  and'  was  readily  as- 
certalnaUe  by  exercise  of  any  diligence,  and 
tberefwe  there  was  no  excuse  or  authority 
for  blm  to  file  separate  suits  against  alleged 
"unknown  owners,"  but  It  was  his  duty,  un- 
der the  circumstances.  Uf  have  filed  <»ie  suit 
only  against  Interveners,  and  not  file  many 
stilts,  as  was  done,  to  oppress  Interveners 
with  fees  and  costs;  wherefore  they  prayed 
that  the  suit  be  dismissed,  or,  In  the  alterna- 
tive, that  the  court  enter  an  order  consolidat- 
ing the  22  suits.  The  court  overruled  the 
plea. 

UpcHi  the  question  presented,  we  are  of 
QEdnion  that  interveners  cannot  say  that  they 
have  been  prejudiced  by  the  fact  that  the  pro- 
ceeding was  brought  against  unknown  own- 
ers, as  they  obtained  notice  of  the  suit  and 
became  parties,  and  when  that  was  done 
the  situation  was  no  better  or  worse  for 
them  tban  if  the  suit  had  been  brought  di- 
rectly against  them.  As  to  the  refusal  of  the 
court  to  consolidate  the  suits,  there  was  no 


error.  This  probably  would  have  been  a 
mattK  of  right,  had  It  appeared  that  all  the 
surreys  had  been  assessed  together  to  In- 
terreners  or  to  "unknown  owners."  But 
ea<^  of  the  tracts,  It  seems,  was  assessed  by 
itself,  and  the  suits  were  not  Imprcver^ 
brought  s^arately,  and  interreners,  in  oOr 
opinion,  had  no  right  to  Insist  tqjMut  a  con- 
sideration of  them. 

We  think  there  was  no  error  In  overruling 
the  special  exception  fb  the  petition  on  the 
ground  that  the  petition  and  exhibit  failed 
to  properly  specify  what  amounts  were  due 
as  penalties  and  as  Interest  The  amount 
of  taxes  was  alleged,  and  the  penalties  and 
Interest  were  fixed  by  law.  and  based  on  tiie 
nmotmt  of  taxes. 

The  fifth  assignment  la  well  takoi.  lliere 
was  no  effort  to  make  proof  of  the  assess- 
moit  and  othw  requirements  to  subject  the 
land  to  taxes  for  the  years  claimed.  Artlde 
6232,  Sayles'  Clr.  St,  enacts  that  a  obtain 
record  or  list  therein  provided  for,  and  the 
assesamoit  rolls  and  books  on  file  In  the  tax 
collector's  office,  shall  be  prima  fade  evi- 
dence that  all  the  requirement  of  the  law 
had  beea  conned  with,  and  that  the  amount 
claimed  was  a  true  and  correct  charge.  In 
Bouse  T.  State  (Tez.  Clr.  App.)  54  S.  W.  82. 
we  held  that  the  list  referred  to  In  this 
article  was  not  <tf  itself  prima  facie  case  of 
said  facts.  We  are  tinable  to  determine 
from  the  statement  of  &cts  precisely  what 
the  jiartlcular  recced  was  which  was  Intro- 
duced,—whether  it  was  the  one  referred  to 
by  BfUd  article  or  not,— but  It  it  was,  It  was 
not  eaiough  of  Itself  to  make  a  case.  We 
notice  that  hi  article  5232J,  either  the  list 
therein  prorided  for  or  the  assessment  rolls 
or  collector's  books  Is  made  prima  facie  erl- 
deuce.  This  list  Is,  however,  not  the  one 
dealt  with  by  article  6232e,  applicable  here. 

There  was  a  motion  filed  in  this  case  to 
quash  the  appeal  bond,  and  also  to  dlnuiss 
the  appeal,  for  the  reason,  among  others, 
that  app^nts  are  not  parties  to  the  Judg- 
ment entered  herein,  and  that  they  did  not 
ask  to  be  made  parties  to  the  suit.  The  mo- 
tion has  been  orearruled.  It  Is  clear  from  the 
record  that  iQ)pellant8  became  parties  by  fil- 
Isg  pleadings,  and  were  recognised  as  such 
by  the  court  In  acting  i^wn  their  i^eas  and 
demurrers.  They  also  signed  the  statement 
of  facts  which  was  approved  by  the  Judge. 
It  was  not  essential  that  the  Judgment  ahonid 
hare  been  rendered  against  them  by  name 
The  petition  was  not  against  them  by  name, 
but  against  "unknown  owners."  which  em- 
braced interveners  and  all  others.  So  does 
the  Judgment  which  Is  in  conformity  with 
the  petition,  and  Is  against  "unknown  own- 
era."  Interveners'  title  was  bound  by  the 
Judgment  and  they  had  the  right  of  appeal, 
and  could  assign  In  the  conrt  any  errors 
properly  raised  and  {wesented.  We  find  In 
the  statement  ot  facts  proof  of  title  in  inter- 
reners to  the  land.  The  Judgment  Is  re- 
versed, and  the  cause  remanded. 
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O'KBBFB  at  aL  T.  MePHBBSON.  > 
(Oourt  of  Ohil  Appeals  of  Tazas,  Feb.  28. 
1001.) 

PUBLIC  LANDS  —  PITROBASa  BT  BBTTLBR  — 
ABANDONHBNT-BAUD  TO  mNOB^rORTBI' 
TURK— INDORSBIUNT  OF  "LAND  FORVBIT- 
BD"  — ON    THB   UABKOr  — UnriNO  WITH 

OOUHTT  CLERK. 

1.  Sarlra*  Cir.  8t  art  42181,  prorldes  that.  If 
aoy  parcba««r  of  pablic  land  shall  fail  to  re- 
■ide  on  it,  he  shall  forf^t  such  land  in  the  sama 
manner  aa  for  nonpayment  of  interest,  and  far- 
ther that  ff  the  Interest  due  on  any  obligation 
for  aitdk  land  remains  onpaid  at  a  certain  date, 
the  conunisaioner  of  the  general  land  office  shall 
indorse  on  aach  obligation  "Land  forfdted," 
and  snch  land  "shall  hereby  be  forftited  to  the 
state."  Article  4218J  declarea  ttMt,  nnder  cer- 
tain anidlti<m8,  pnrcbasera  forced  to  abandon 
thrir  land  temporarily  on  account  of  droaght 
shall  not  "hare  the  forfeiture  declared  against 
them"  for  nonoccnpancy.  Held,  that  lands  sold 
by  the  ortginai  jparchaser  from  the  state  to  a 
minor,  ana  not  uved  on  thereafter  by  the  ven- 
dor, were  not  forfeited  for  nonoccupancy,  in 
absence  of  the  land  commissioner's  indorsement 
on  the  obligation  of  the  words  "Lands  forfeit- 
ed," though  the  sal^  to  snch  minw  ha  assumed 
to  have  been  unlawful  and  void,  and  a  subse- 
ooent  settler  could  not  claim  the  right  to  pur- 
chase such  Isnds  from  the  state  a*  forfeited 
land*. 

2.  Under  Sayles*  Civ.  St.  art  421§f.  providing 
that,  after  forf^tnre  of -public  land  for  non* 
occupancy,  aoch  land  shall  be  again  for  saV, 

If  no  such  sale  and  forfeiture  had  occnrred, 
sadi  land  will  not  be  svbject  to  sale  till  the 
land  commis^oner  has  listed  the  same  with 
the  Goun^  clerk. 

On  Rehearing. 

Under  Snylen*  Civ.  St.  art.  4218k.  authorising 
original  purchasers  of  land  from  the  state  to 
have  new  purchasers  substituted,  where  an 
original  purchaser  aold  his  claim  to  a  minor  he 
did  not  thereby  pat  the  land  again  on  the  mar- 
ket, assoming  snch  sale  to  the  minor  to  be 
void,  since  the  statute  merely  authorises  sale 
to  the  Tendee  selected  by  the  purchaser. 

Error  from  district  court,  Mitchell  conntr; 
W.  B.  Smith,  Judge. 

Action  by  BIchard  McPherson  against  J. 
S.  aKeefe  and  other*  to  estabUsh  a  right  to 
land  purchased  from  the  state.  From  a 
Judgment  in  favor  of  plaintiff,  defendants 
bring  error.  Reversed.  Motion  for  a  re- 
hearing denied. 

Jeffress  A  Hooper,  Bamest  &  Shepherd, 
and  Tarlton  A  Ayrea,  for  plaintiffs  in  errw. 
Martin  Dies,  for  defendant  in  emur. 

STEPHENS,  J.  O.  D.  HoUoway  vfas  the 
original  pnrcbaner  tnm  the  state  of  the 
<achool  land  In  controTersy;  that  Is,  section 
20.  and  the  N.  %  of  S2,  block  26,  MitcheU 
county.  The  controversy  as  to  section  10, 
block  27,  need  not  be  noticed.  The  date  of 
Holloway'B  purchase,  which  was  valid  and 
not  questioned,  was  August  28,  189T;  he  be- 
ing then  an  actual  settler  on  section  20. 
May  ao,  1886,  he  sold  the  land  so  acquired 
and  surrendered  possession  to  J.  S.  O'Keefe, 
a  minor  over  18  years  old,  who  at  once  be- 
came an  actual  settler  on  section  ao,  and  a 
pnrchaser  from  tlie  state  of  that  section, 
and  the  noxth  baU  of  82  by  the  snbetltntlon 

*  Writ  ot  error  denied  by  soprame  court 


of  his  own  affidavit  and  obllgatioa  tor  ihoae 

of  HoUoway.  March  29,  1900.  Richard  Mc- 
pherson, having  Invaded  the  poasosBion  of 
O'EeftFe,  made  application  to  pondiase  the 
land  In  controversy  a«  aa  actnal  aattler  on 
section  20,  but  hia  application  was  rejected 
by  the  oommlssloDer  of  the  land  office.  Tbia 
suit  was  consequently  brought  by  him  against 
O'Keefe  to  establish  his  right  to  the  land. 
The  only  Issue  submitted  to  the  }ury  was 
whether  or  not  McPhwaon  was  an  actual  set- 
tler when  he  made  his  application  to  pur- 
chase. The  evidence  warranted  the  verdict 
rendered  In  his  favor  upon  this  Issue,  and 
upon  all  other  Issoea  of  fact  the  evidence 
was  snch  as  to  warrant  the  court  in  treatins 
them  as  not  open  to  controversy.  We  pro* 
ceed,  therefore,  to  consider  the  questions  of 
law  arising  upon  the  established  facts. 

McPherson  evldenl^  undntook  to  acquire 
the  land  from  the  state,  and  ^vailed  in 
the  trial  below,  upon  the  assumption  that 
the  transfer  from  H^riloway  to  O'Keefe,  be- 
cause of  the  minmlty  of  O'Eeefe,  and  be- 
cause of  the  abandonment  of  possession  by 
Holloway,  had  the  effect  of  placing  the  land 
again  upon  the  market;  but  in  so  holding, 
we  think,  the  court  erred.  If  It  be  conceded 
that  the  substitution  of  O'Keefe  for  Hollo- 
way  as  purchaser  trom  the  state  was  not 
authorized  by  law,  that  did  not,  of  Itself,  or 
together  with  the  surrender  or  abandonment 
of  possesion  by  Holloway,  work  a  forfeiture 
of  tbe  H(dloway  porchase,  and  place  the 
land  back  iqpoa  tbe  market  The  decisions 
of  onr  supreme  court  have  established  the 
proposition,  as  the  law  ot  this  state,  that 
any  valid  purchase  of  publlc-sdiool  lands 
nmy  be  canceled  by  the  atate  for  default  on 
the  part  of  Uie  purchaser  In  the  payment 
of  annual  Interest;  trithont  re-entiy  or  Judi- 
cial ascertainment,  i^on  the  grooad  tliat  as 
the  snperlor  title  remains  in  the  state,  and 
the  contract  li  txecutory,  the  state  has  the 
same  right  as  any  other  vendor  upon  de- 
fault of  tbe  vendee  to  elect  to  treat  the  con- 
tract of  sale  as  broken  and  terminated.  Frls- 
toe  V.  Blum  (Tex.  Sup.)  46  S.  W.  98S;  Stan- 
dlfer  T.  Wilson,  98  Tex.  282.  54  8.  W.  888. 
But  we  kxum  of  decision  at  that  court 
warranting  a  third  party— an  intending  pur- 
chaser—to nmke  this  election  for  ttie  stete. 
One  recent  decMm  has  been  found  which 
holds  that  It  la  not  necessary  tor  tbe  land 
commissioner  to  make  the  Indwsement  *njand 
forfeited.**  as  prescribed  by  law.  Bank  v. 
DowlMiu  (Tex.  Cav.  App.)  00  S.  W.  306. 
This  requirement  of  the  statute  Is  hrid  in  the 
case  Just  cited  to  be  merely  directory,  bnt 
we  cannot  accept  this  view.  We  note,  also, 
that  a  writ  at  error  seems  to  have  been 
granted  In  the  case,  which  Is  donbOeis  now 
pending  In  the  supreme  coort  See  footnote, 
09  a.  W.  306.  The  land  commissioner  is  not 
the  orwner  of  tlie  land,  but  merely  agent 
of  the  stete.  acting  under  a  limited  power 
at  attorney,  and  must  act  hi  the  manner 
prescribed.  It  Is  by  taking  such  action  oo 
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bis  part  that  tbe  itats  electa  without  salt  to 
reednd.  and  not  otherwise.  This  Is  dearly 
shown  by  the  eipressed  will  of  the  state  as 
dedared  hy  tba  legislature,  to  tbe  ^ect  that 
tba  commissioner  "BhaU"  make  the  Indorse- 
ment, "and  therenpon  said  land  diall  there- 
by be  forfeited  to  the  state,"  etc.  Sayles' 
Ctv.  St  arts.  42181,  4218M.  It  Is  only  after 
this  Is  done  that  the  land  can  be  resold; 
and  ao  Important  Is  It,  that  the  tlnte  allowed 
a  pnrcihasa,  by  tbe  last  of  t6ese  articles, 
in  whl<A  to  contest  tbe  forfeiture  by  salt  Is 
fixed  the  date  of  the  Indorsement  "Lands 
forfeited." 

Bnt  it  Is  contended  in  behalf  of  McPher^ 
son  tiiat  the  default  of  the  purchaser  In  fall- 
Inr  to  reiMe  on.  the  land  as  required  by  law 
and  in  the  contract  of  pnrduise,  unlOe  the 
default  In  payment  of  interest,  itself  works 
a  fwfeltnre,  and  places  the  land  again  on 
the  maAet,  without  any  action  on  the  part 
of  the  land  omunissioner.  This  cootention 
iUTolres  a  construction  (tf  the  following  lan- 
Snage  of  section  11  of  the  act  of  1895  (Sayles* 
ClT.  St  art  4S18Z):  "And  it  any  porohaser 
shall  fall  to  reside  upon  and  inqwove  In  good 
faith  the  land  purchased  by  hbn,  he  shall 
fwfeit  said  laud  and  all  payments  made 
tliere<m  to  the  state,  in  the  same  manner  as 
tor  mnqnyment  of  interest,  and  such  land 
shall  be  again  for  sale  as  If  no  socdi  sale  and 
fbcfeitnre  tiad  occurred."  Just  preceding 
this  sentence  are  the  provisions  for  forfeit- 
are  for  failure  to  pay  Interest  Section  d  of 
tin  same  act  (SayleiT  GIt.  St  art  42t^)  pro- 
vides that,  under  tbe  conditions  there  named, 
for  any  temporary  aband(mment  of  thB  land 
on  account  of  drought  purdiasers  "shall  not 
have  the  forfeiture  declared  against  them 
under  the  law  providing  for  the  forfeiture 
of  such  lands  for  non-occupancy.**  Unless 
by  the  clause,  "in  the  same  manner  as  for 
non-payment  of  interest"*,  the  lei^slatnre 
meant  to  refer  to  the  next  preceding  sentence 
of  that  section  for  tbe  manner  of  dedaxlng 
tbe  forfeiture,  we  are  unable  to  explahi  why 
it  was  inserted  at  all.  as  It  was  not  In  the 
l^eviotu  act  on  the  sut^ect  of  fwfelture^ 
wtiich  was  otherwise  ideutlcal.  or  what  it 
means,  ot  irtiat  was  meant  m  ttie  tiuotation 
above  made  from  tbe  uloth  section  of  tbe 
same  act  by  the  use  of  the  word  "declared" 
In  connection  with  fcnfeitnre  for  nonoccu- 
pancy.  What  was  said  In  the  opinion  at 
Chief  Jmtlce  Tarlton  in  Atkeson  v.  Bilger 
(Tex.  Civ.  App.)  23  S.  W.  416.  and  by  Justice 
Head  In  Uetzler  v.  Johnson  <Tez.  Civ.  App.) 
20  S.  W.  1116.  was  with  reference  to  tbe 
act  of  1887,  which  contained  no  sucb  clause. 
In  McKnlght  v.  Clark  (Tex.  Civ.  App.)  58 
S.  W.  146,  we  were  cousiderlng  the  effect 
of  the  failure  of  a  bona  fide  owner  of  and 
resident  upon  other  lands  than  school  lands 
to  reside  upon  the  same  or  a  part  of  the  ad- 
ditional lands  purchased  as  provided  in  ar- 
ticle 421Sfff,  to  which  the  clause  of  forfeiture 
above  quoted  does  not  seem  altogether  ap- 
plicable; for  such  purchaser  might  fuOy  ciuD' 


ply  with  tbe  article  last  named,  and  bis  land 
be  sohjeot  to  forf^tnre  onder  article  iSaSl, 
which  makes  the  failure  to  reside  upon  the 
land  purchased,  and  not  upon  "other  land," 
tbe  ground  of  forfeiture.  But  liowevw  this 
may  be,  we  are  of  opinUm  that  It  required 
action  on  the  part  of  the  commissioner  to 
forfeit  the  purchase  of  Holloway;  it  being 
legal  and  valid  till  It  was  In  some  way  set 
aside  at  tb»  jp^ffjn^  (tf  the  state.  We  are  al- 
so of  opinion  that  the  case  is  within  the  sphrit 
if  not  tbe  letter,  of  tlie  decision  In  WlUougb- 
by  V.  Townsend  (T«.  Sup.)  63  8.  W.  681. 
True,  the  language,  "and  such  land  shall  he 
again  for  sale  as  If  no  each  sale  and  for- 
feiture bad  occurred."  is  quite  compr^n- 
slve  and  e^Uclt,  but  not  more  so  than  tbe 
language  In  article  4218t  which  declares 
that  when  any  portion  of  tbe  school  land 
bas  been  (daasUied  to  the  siulsfaetion  of  the 
comndssloner,  it  "shall  be  aul^ect  to  sale"; 
and  yet  it  was  held  In  the  case  last  dted 
that  It  is  not  really  subject  to  sale  till  the 
commissioner  bas  notified  the  county  clerk 
of  the  fact  What  probably  was  meant  Is 
that  It  U  again  "subject  to  sale,"  as  It  orig- 
inally was  when  dassifled  to  the  satlsfactifm 
of  the  commissioner,— to  be  put  upon  the 
market  and  sold  In  tbe  same  manner.  While 
tt  is  not  expresdy  dedaxed  that  It  Aall  be 
placed  upon  the  market  and  sold  as  provided 
in  tbe  act  nothl^  else  could  have  been  con- 
templated; for  thwe  Is  no  authority  else- 
where prescribing  how  the  commissioner  Is 
to  proceed.  If  the  case  be  one  not  provided 
for  in  the  act  as  to  the  manner  of  placing 
the  land  on  the  market  then  it  was  in- 
cumbent on  Mcpherson  to  show  that  some 
regulation  bad  been  adopted  by  tbe  commis- 
sioner corerli^  sudi  cases,  and  that  he  liad 
comidled  with  it  As  tbe  cmumissioner  re- 
jected bis  application,  the  burden  was  on 
him  to  show  tiiat  be  was  not  warranted  in 
doing  so,  especially  as  he  wae  the  plaintiff  In 
the  action.  Reeves  v.  Smith  (Tex.  Oir.  App.) 
68  S.  W.  186. 

In  view  of  these  conclusions,  it  becomes 
unnecessary  to  consider  tbe  effect  of  O'Keefe's 
minority  upon  ills  rights  in  tbe  premises. 
Lest,  bowwer,  our  silence  upon  a  qnedtlon 
vitally  affecting  so  many  school  land  titles 
In  Texas  should  be  misconstrued,  as  It  seems 
to  have  been  a  custom  or  regulation  of  the 
general  land  ofllce,  of  long  standing,  to  sell 
sucb  lands  to  minors  over  the  age  of  IS,  we 
will  add  that  we  are  disposed  to  adhere  to  the 
decision  made  by  this  court  In  Weatherford 
V.  McFadden.  51  S.  W.  543,  notwithstanding 
tbe  subsequent  decision  of  the  supreme  court 
in  State  v.  Bogan,  54  S.  W.  1018.  While 
there  may  be  conflict  between  tbe  opinions 
in  these  cases,  the  facts  of  tbe  two  cases 
were  quite  different  and  they  arose  under 
different  statutes.  It  seems  to  us  that  cogent 
reasons  may  be  given  why  a  sale  to  a  minor 
who  is  old  enough  to  become  an  actual  set- 
tler under  statutes  making  that  the  sole  qual- 
ification of  a  purchaser  should  ba  upheld,  as 
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vas  done  In  Weatiieiford  t.  McFaOden,  su- 
pra, espedallj  where  Boch  statute  has  been 
Eepeatedty  re-enacted  wlthont  diange  In  this 
respect  after  being  construed  by  the  land  de- 
partment of  the  state  gorernment  for  a  sertes 
of  years  as  anttiralzliv  such  sales.  To  now 
orertoTQ  a  ccmBtraction  so  long  acted  upon 
by  the  land  commlssltner,  and  apparently 
sanctioned  by  the  legislature,  will  probably 
dlfttort)  numennu  titles  to  school  lands  In 
this  stat^  not  merely  ot  minors  old  enough 
to  become,  and  who  have  become,  actual  set- 
tlers, but  also  of  many  others  wbo  deraign 
title  from  such  purchasers.  The  decision  in 
State  T.  Bogan,  siqirn,  does  not,  we  think, 
require  of  na  sn^  a  course.  But,  not  finding 
It  necessary  In  this  case  to  discuss  the  merits 
of  that  question,  we  abstain  from  doing  so. 
ITpon  the  condusfons  already  stated,  the  Judg- 
ment will  be  reversed,  and  here  rendered 
against  defMidant  In  error. 

On  Motion  for  Rehearing. 

<Mareh  16,  IBOl.) 

It  Is  urged  in  the  written  argument  sub- 
mitted with  the  motion  that  in  the  conclu- 
sions already  filed  we  "failed  to  distinguish 
between  an  abandonment  of  the  purchase  by 
one  who  flies  his  Tolnntary  conTeyance,  and 
an  abandonment  of  the  land"  by  failure 
to  reside  on  it  as  required  by  law.  But  we 
fall  to  see  how  tills  distinction  Is  to  benefit 
defendant  In  error.  If  the  action  of  HoIIo- 
way  In  making  or  attempting  to  make  a 
transfer  of  hia  right  to  O'Eeefe  Is  to  be  con- 
strued aa  an  abandonment  of  the  original 
purchase,  so  as  -to  authorize  the  state,  like 
any  other  vendor,  to  elect  to  treat  the  con- 
tract of  sale  as  broken  and  terminated,  there 
is  no  evidence  in  this  record  that  the  state 
or  any  of  Its  offlcov  ever  made  any  such 
election.  The  acceptance  by  the  land  com- 
mlBBloner  of  O'Keefe  as  purchaser  In  Ueu 
of  Holloway  was  an  affirmance,  rather  than 
a  repudiation,  of  the  original  sale;  and  If, 
by  reason  of  the  minority  of  O'Eeefe,  this 
substltutton  was  not  authorised  by  law,  the 
act  of  the  land  commissioner  In  assentlDg 
to  It  was  in  no  sense  the  act  of  the  state, 
and  did  not  afllect  the  question  one  way  or 
the  other.  If,  then,  wlthont  any  election  on 
the  part  of  the  state,  a  purcfaSBer  like  Hollo- 
way  can  put  an  end  to  his  obligation  as  such 
purchaser  by  his  own  voluntary  abandon- 
ment of  the  contract,  what  becomes  of  the 
argument  that  a  minor  cannot  become  a 
purchaser  of  scho<d  land,  because  he  can 
only  execute  a  voidable  obligation?  In  oth- 
er words,  If  the  law  Is  to  receive  the  c«i- 
structlon  that  any  purchaser  of  school  laud 
may  terminate  his  contract  with  the  state 
at  will,  whot  ground  Is  left  for  the  conten- 
tion that  the  disability  of  mlnori^  Is  a  bar 
to  the  right  of  an  actual  settler,  otherwise 
competent  to  purchase  sucb  land  from  the 
state?  The  question  admits  of  but  one  an- 
swer, for  the  obligation,  whether  it  be  that 


of  an  adult  or  a  minor,  would  be  voidable 
at  the  pleasure  of  the  maker.  The  argu- 
ment proves  too  much  for  defendant  in  w- 
ror.  for  It  establishes  the  validity  of  the 
transfer  to  O'Ejeefe  notwithstanding  his  mi- 
nority. It  Is,  however,  insisted  that,  aa  Uol- 
loway  was  anthorised  by  article  ^ISk  of 
the  Revised  Statutes  to  have  a  new  pur- 
chaser substituted,  what  was  done  in  this 
Instance  to  accomplish  that  result  had  the 
effect  of  placing  the  land  again  on  the  mar- 
ket But,  manifestly,  then  la  no  merit  In 
this  contention.  If  the  land  can  be  said, 
in  Buch  case,  to  be  again  placed  ml  the  mar- 
ket, It  is  certainly  In  a  v«7  limited  aenae; 
for  It  can  only  be  sold,  under  this  article 
of  the  statute,  to  the  person  selected  by  Uie 
original  purchaser.  As  to  the  difficulty  of 
declaring  a  forfeiture  where  the  obligation 
of  a  minor  has  been  aubstitnted  for  that 
of  the  original  purchaser,  and  the  original 
obligation  haa  been  canceled  or  surrendered, 
we  need  only  add  that  If  the  land  commis- 
sioner has,  by  doing  what  the  law  did  not 
authorise,  placed  it  out  of  his  power  to  de- 
clare a  forfeiture  as  provided  by  law,  the 
state  Is  not  without  a  remedy,  or  at  least 
not  without  power  to  create  one.  The  mo- 
tion win  be  overruled. 


GBRMAN-AMERIOAN  INS.  CO.  v. 
EVAXTS.  • 
(Court  oC  avil  Appeals  of  Texaa.  Feb.  9, 
1901.) 

INaURANCE— VACANCY  OP  PRBUISES— FORFBI- 
TUR  EP-WAl  VE  R. 
An  [asurance  adinster  knew  that  the  pol- 
icy had  been  forf^ted  by  breach  of  a  condition 
therein,  and,  insured  haviog  reCased  to  sign  an 
nfpreemeut  stipulatiDR  that  the  insurer  waived 
no  rights  by  investigating  the  loss,  the  ad- 
juster then  stated  that  he  did  not  waive  any 
conditions,  but  proceeded  to  adjust  the  loss. 
He  required  insured  to  make  a  list  of  destroy«l 
property,  etc.,  and  went  away  witboat  having 
claimed  a  forfeiture,  and  insured  went  to  the 
expense  of  employine  lawyers  to  make  out  bis 
proofs  of  loas.  Hela,  that  the  forfeiture  was 
waived. 

Appeal  from  district  court,  Oooke  county; 
D.  B.  Barrett,  Judge. 

Action  by  S.  S.  Evants  against  the  Oer- 
man-American  Insurance  Com[tany.  From 
a  judgment  In  favor  at  plaintiff,  defendant 
appeals.  Affirmed. 

Ledbetter  ft  Bledsoe  and  BMridge  ft  Gard- 
ner, for  appellant.  Gmee  ft  Croce  and  Pot- 
ter ft  Potter,  for  appellee. 

HUNTER,  J.  This  was  an  action  filed  on 
the  7th  day  of  April.  1889,  In  the  district 
court  of  Cooke  county,  Tex.,  by  the  plaintiff, 
S.  S.  Evants,  against  the  defendant,  the  Ger- 
man-American Insurance  0«npany.  upon  a 
fire  Insurance  policy  t»  recover  the  sum  of 
f],850.  The  property  insured  consisted  of  a 
dwelling  bouse  occupied  by  the  plaintiff  as 
his  home  at  the  time  the  policy  was  iBsued. 

■  Writ  ot  error  denied  bj  supiynie  court. 
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and  hlB  housetaold  and  kltcben  furniture. 
The  poller  was  Issued  at  Marietta,  Ind.  T., 
September  16,  1898,  and  the  fire  which  de- 
stroyed the  bouse  and  property  occurred  oo 
the  21  St  day  of  November,  1808.  One  of  the 
gronnda  upon  which  the  company  refused  to 
pay  the  loss  and  defended  the  action  was 
that,  after  the  policy  was  Issued,  the  plain- 
tiff moved  out  of  hla  dwelling,  and  left  It 
vacant  and  unoccupied  for  more  than  10 
days.  In  violation  of  the  provisions  of  the 
policy.  He  moved,  with  his  family,  Into  the 
upper  story  of  a  stone  building  owned  by 
him,  situated  about  400  yards  from  his  resi- 
dence, to  stay  there  during  the  ensuing  win- 
ter. The  trial  judge  charged  the  jury,  In 
substance,  that  the  plalntift  bad  forfeited  his 
right  to  recover  on  the  policy,  but  .submit- 
ted to  the  Jury  the  Issue  as  to  whether  or 
not  the  defendant  bad  waived  its  right  to 
claim  the  forfeiture  by  certain  negotiations 
and  consultations  which  took  place  between 
the  adjuster  for  the  insurance  company  and 
the  plalntlCF.  The  trial  resulted  in  a  ver- 
dict In  favor  of  the  plaintiff  for  the  full 
amount  of  the  policy  sued  on  and  Interest, 
and  the  insurance  company  has  appealed. 

The  question  presented  by  appellant  1b 
whether  the  evidence  warranted  the  court 
In  submitting  the  issue  of  waiver  of  for- 
feiture to  the  jury.  The  evidence  tended  to 
establish  the  material  allegations  In  the  plain 
tlfTs  petition,  and  was  sufficient  to  entitle 
the  plaintiff  to  recover  the  full  amount  of 
the  policy,  unless  the  policy  had  been  for- 
feited by  reason  of  the  plaintiffs  removal 
from  the  premises  and  vacating  the  same 
for  more  than  10  days,  and  the  forfeiture 
had  not  been  vralved.  The  facts  on  this  is- 
sue are,  biHefly,  these:  The  plaintiff  and 
his  family,  at  the  time  the  policy  was  Issued, 
In  September,  1888,  occupied  the  premises  as 
a  residence,— a  home.  They  had  a  negre 
mnn  servant,  who  occupied  a  servant's  house 
in  tlie  back  yard.  The  family  left  the  prem- 
ises about  the  1st  of  November,  and  moved 
Into  rooms  over  the  plalntlfTs  stone  store- 
house about  400  yards  from  the  Insured 
house  for  the  purpose  of  remainiag  there 
during  the  winter  mouths,  as  the  stone  build- 
ing was  warmer  than  the  wooden  house  In- 
sured. They  left  nearly  all  their  household 
furniture  in  the  Insured  house,  and  had  the 
negro  servant  to  stay  and  sleep  In  a  side 
room,  which  was  part  of  the  bouse.  After  the 
family  had  been  moved  Into  the  stone  store- 
house for  more  than  10  days,  the  Insured 
bouse  was  burned  down,  and  the  household 
goods  almost  totally  destroyed  by  Are.  The 
property  Insured  ^ras  situated  at  Marietta. 
Ind.  T.,  and  the  contract  of  Insurance  was 
made  there.  The  policy  contained  the  fol- 
lowing stipulations:  "This  entire  policy,  un- 
less otherwise  provided  by  agreement  In- 
dorsed hereon  or  added  hereto,  shall  be  void 
If  the  hazard  be  increased  by  any  meana 
within  the  knowledge  or  control  of  the  as- 
■ared;   *  *  *  fir  It  a  building  he^n  de- 


scribed, whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  un- 
occupied, and  BO  remain  for  ten  days."  "If 
fire  occur,  the  Insured  Bhall  give  Immediate 
notice  of  any  loss  thereby  in  writing  to  the 
company,  protect  the  property  from  further 
damage  forthwith,  separate  the  damaged 
from  the  undamaged  property,  put  It  In  the 
best  possible  order,  and  make  a  complete  in- 
ventory of  the  same,  stating  the  quantity  and 
cost  of  each  article,  and  the  amount  claimtMl 
th««on:  •  •  •  and  shall  furnish.  If  re- 
quired, verified  plans  and  apeciflcations  of 
any  building."  "This  policy  Is  made  and 
accepted  subject  to  the  foregoing  stipula- 
tions and  conditions,  together  with  such  oth- 
er provisions,  agreementa,  or  conditions  as 
may  be  indorsed  hereon  or  added  hereto; 
and  no  oflScer,  agent,  or  other  representative 
of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy  ex- 
cept such  as,  by  the  tenuB  of  this  policy, 
may  be  subject  of  agreement  Indorsed  here- 
on or  added  hereto,  and  as  to  such  provisions 
and  conditions  no  officer,  agent,  or  repre- 
sentative shall  have  such  power,  or  be  deem- 
ed or  held  to  have  waived  such  provisions 
or  conditions,  unless  such  waiver.  If  any, 
shall  be  written  upon  or  attached  hereto; 
nor  shall  any  provision,  privilege,  or  permis- 
sion affecting  the  Insurance  under  this  policy 
exist  or  be  claimed  by  the  insured  unless 
BO  written  or  attached."  The  fire  occurred 
November  21,  1898.  On  the  23d  of  same 
month  the  appellant's  adjuster  arrived  at 
Marietta,  and  began  an  Investigation  of  the 
extent  of  the  loss.  Before  beginning  his 
investigation,  however,  he  endeavored  to  get 
appellee  to  sign  a  printed  form  of  agreement. 
In  which  It  was  stipulated  that  appellant 
company  waived  no  rights  of  the  company 
under  the  policy  by  reason  of  the  investiga- 
tion; but  appellee  refused  to  sign  it,  Informing 
the  adjuster,  however,  of  the  fact  that  he  and 
his  family  had  moved  from  the  premises  In- 
to the  stone  building  more  than  10  days 
before  the  Are,  but  had  left  the  negro  In  the 
house;  giving  him  a  true  and  full  statement 
of  all  the  facts  upon  which  the  forfeiture 
was  afterwards  and  Is  now  claimed.  The 
adjuster,  upon  falling  to  get  the  appellee  to 
sign  this  agreement  announced  to  appellee, 
and  called  on  others  present  to  witness,  that 
he  would  make  the  Investigation  as  to  the 
extent  of  the  loss,  but  that  In  doing  so  he 
desired  it  distinctly  underatood  that  he  did 
not  and  would  not  waive  any  of  the  con- 
ditions of  the  policy,  or  rights  of  his  com- 
pany to  which  It  might  be  entitled  there- 
under; and  then  proceeded,  in  company  with 
appellee,  to  Investigate  the  loss.  He  request- 
ed appellee  to  make  out  a  list  of  the  per- 
sonal property  destroyed,  together  with  a 
list  of  that  saved,  which  appellee  did  by 
two  or  three  hours'  work.  He  and  appellee 
went  upon  the  site  of  the  barned  building, 
and  he  took  the  dlmenaloiu  of  the  building, 
and  requested  aivsUee  to  meet  Mm  at  " 
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hotd  attar  upper,  vfalcta  he  did;  and  tbey 
than  and  there  dlBcuned  the  low,  and  tbe 
adjnater  offered  to  settle  tt  «t  $1,020.  which 
offer  appellee  declined  to  accept  and  the 
adjuster  left,  hnvinff  neTet  claimed  that  the 
policy  had  beoi  forfeited  by  reason  at  the 
removal  nor  tm  any  other  reaatm.  Some 
10  or  15  daya  attw  the  adjuster  left  Marietta, 
not  having  heard  from  falm  nor  the  com- 
pany, the  appellee  eoq^yed  lawym  to  make 
out  his  proofs  of  loBB,  aa  required  by  the 
policy,  and  on  the  16th  day  of  December, 
180S,  forwarded  them  by  m^  to  the  ap- 
pelhut  cmipany  at  New  York,  claimli^  the 
fall  amount  of  $1,8B0.  The  company  r^ 
c^red  this  lett»,  and  aoawered  notify- 
ing appellee  that  tiu  nutter  waa  referred 
to  Mr.  Dnuun,  the  adjuster  aforesaid,  "who 
had  charge  at  tin  company's  losses  In  the 
Indian  Territory."  Mr.  Drunun  received  the 
papers  referred  to  him,  and  also  wn^  ap< 
pellee's  attorneys  Uiat  he  would  call  on  tiiem 
soon  in  reference  to  the  matter;  bat  In  none 
of  these  letters  did  the  company  or  the  ad- 
juster claim  a  forfeiture  of  the  policy.  If 
thla  tempwary  absence  of  the  family  from 
the  dw^ng  hons^  with  a  servant  left  Is 
charge,  can  be  held  to  be  a  vacancy,  within 
the  meaning  of  the  contract,— which  It  la 
not  necessary  now  to  decide;  but  see  Insor* 
ance  Co.  v.  Eempnw  (lex.  Olv.  App.)  M  S. 
W.  883:  Id.  (Tex.  Sup.)  86  a  W.  1060;  Mc- 
Murray  v.  Insurance  Co.  (lowiO  64  N.  W. 
3S5;  HIU  V.  Insurance  Oa  (Mich.)  68  N.  W. 
358;  Hay,  Ins.  i  248;  2  Beach.  Ina.  i  721; 
Bryan  v.  Insurance  Co.,  8  W.  Ta.  606;  In- 
anrance  Ca  v.  Smith,  3  Coto.  422;  Harring- 
ton V.  Insurance  Co.,  124  Mass.  126;  Wood- 
ruff T.  Insurance  Co.,  88  N.  Y.  183;  Cum- 
mins V.  Insurance  Co.,  67  N.  Y.  260«— this 
evidence  required  the  ^urt  to  submit  the  Is- 
sue to  the  Jury  whether  the  forfeiture  had 
been  waived  by  appellant,  and  was  suffldent 
to  warrant  the  Jury  in  flndUig  that  It  had 
been  so  waived.  The  acts  of  the  adjuster, 
after  being  fully  Informed  of  the  facte  upon 
wbfcb  the  claim  of  forfeiture  Is  now  predi- 
cated, autborfsed  the  Jury  to  conclude  that 
he  did  not  claim  a  forfeiture,  but  elected 
to  go  on  with  his  InveatigatlcHi  of  the  amount 
of  the  loss.  He  required  appellee  to  make 
out  at  some  labor  and  trouble  a  list  of  the 
property  lost  and  a  list  of  what  be  had  esti- 
mated the  loss  to  be,  as  the  facto  authorise 
us  to  conclude;  left  without  claiming  any 
forfeiture;  allowed  appellee  to  go  to  the  ex- 
pense and  trouble  of  employing  lawyers  and 
of  making  out  his  prooto  of  loss,  at  no  time 
np  to  this  period  claiming  the  forfeiture; 
The  acte  are  Inconalatent  with  a  claim  of 
forf^ture.  At  that  time  the  policy  was  ei- 
ther valid  or  void,  and,  if  the  adjuster  had 
intended  to  claim  a  f  wf  eiture,  ha  ahould 
have  done  so  promptly,  and  not  required  the 
appellee  to  do  things  wbleh  could  only  be 
required  of  him  under  the  contract,  thus 
treaUng  It  as  stlU  valid  and  binding.  His 
conduct  was  such  as  to  leave  the  api>ellee 


under  the  belief  that  bo  forCelture  would  be 
claimed,  and  he  was  thus  induced  to  incur 
expense  and  perform  labor  in  complying 
with  the  terms  and  Btlpulati<ma  of  the  policy, 
which  be  was  not  required  to  do  if  llablll^ 
under  the  policy  had  been  denied.  Insur- 
ance Co.  V.  Loyd  (Ark.)  06  8.  W.  44;  In- 
surance Co.  V.  Oibaon.  68  Ark.  484,  14  8. 
W.  672;  Insurance  Oa  v.  O'Nul  CTei.  Civ. 
^p.)  38  8.  W.  62;  Phcniix  Assur.  Go.  of 
London  v.  Munger  Improved  Ootttm  Mach. 
BCfg.  Co.  CTex.  Glv.  App.)  48  S.  W.  271; 
Insurance  Go.  v.  Morlarty  (Tex.  Civ.  App.) 
87  S.  W.  628;  Insurance  Co.  v.  Bggleston. 
86  U.  S.  672,  24  U  Bd.  841;  Insurance  Co. 
V.  Kuhhnan  (Keb.)  78  N.  W.  08C;  Kingman 
V.  Insurance  Co.  (S.  G.)  82  8.  B.  762.  But 
It  la  insisted  that  the  adjuater  declared  to 
appellee  that  his  conduct  and  converaatton 
and  offers  of  compromise  must  not  be  taken 
as  a  waiver  of  any  at  the  righto  of  tlie  com- 
pany under  the  stUwlAtlons  In  the  policy. 
The  answer  to  this  Is,  appellee  refused  to 
agree  to  such  proposition.  This  r^usal  to 
agree  was  tantamount  to  saying  to  the  ad- 
juster: *7oa  know  the  taw  and  the  facto  and 
you  must  either  treat  the  policy  as  v<dd  or 
as  valid.  Ton  cannot  do  both,  and  you 
know  it  Now  take  your  clMrice;"  and  be 
chose  to  treat  It  as  valid  by  reqnbdng  the 
appellee  to  perform  such  stipulations  as  were 
binding  npou  the  Insured.  This  must  be 
treated  as  an  electton  to  waive  the  forfeiture 
and  hold  the  polk^  ralld.  aotwithstending 
he  dedared  at  tbe  time  he  was  not  waiving 
It  The  adjuster  In  this  case  la  to  be  com- 
mended for  his  ettorte  to  avail  himself  and 
his  company  of  both  bnns  of  the  dilonma. 
and  his  faithful  struggle  to  that  end  re- 
mtods  us  not  a  llttie  of  Byron's  descriptiou 
of  how  Julia  did  It  under  an  equally  press- 
ing emergency: 

"A  little  still  she  strove,  and  mnch  repeated. 
And,  whlMMring  *I  will  ne'er  ocmaent.*  ood- 
sented.*' 

His  acta  were  totally  tocondstent  with  his 
detiarations,  and  In  the  common  aflain  of 
men  they  say,  "AcUtms  speak  louder  than 
words,"  and  amnetlmes  tbe  law  takes  tbe 
same  smdble  view  of  the  iwoposition.  We 
find  no  error  In  the  Judgment  or  proceedings 
prejudicial  to  the  antellan^  and  «rder  that 
the  Judi^ent  be  affirmed. 


WATSON  V.  MIRISB. 

(Obnrt  of  Civil  Appeals  ot  Texas.  Feb.  28, 

1901.) 

PLEA  IN  ABATEMENT  —  WATVBR  —  AMENDED 
PETITION  —  AMOUNT  IN  CONTROVBRST  —  JU- 
RISDICTION—LANDLORD AND  TENANT—CROP 
RENT— DAMAGES— DISTRAINT  —  EXEMPTION 
—DOCUMENTARY  IDVIDBNOH^-ffrAHP  TAX. 

1.  Under  Styles*  Civ.  St.  art  1268,  providing 
that  pleaa  to  ue  jnrisdicticm  shall  be  determin- 
ed during  the  term  at  which  they  are  filed,  if 
tbe  business  of  the  conrt  will  permit,  and  rule 
24,  ffovNUing  the  practice  in  coonty  courts  (20 
B.  W.'  xlU.),  requlriiv  that  snch  a  plea  abail 
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be  Med  At  the  lint  tetm  to  wUch  Oe  afcteution 
(tf  the  court  shall  be  called  to  the  same,  a  plea 
to  the  jartsdictioD  is  waived  hjr  pfnnittiDg  three 
UanoB  of  court  to  paes  without  oUlins  the 
conrt'i  attention  to  u. 

2.  Where  the  plaintiff  haa  amended  hie  peti- 
tioD  so  aa  to  claim  a  larser  amount  than  that 
origlnallr  demanded,  the  amended  petition  fixes 
the  amomt  in  controTersy,  for  the  purpose  of 
determining  the  jnriadiction  of  the  court. 

3.  In  an  action  for  rent  payable  in  products, 
the  measure  of  damage  is  the  market  value  of 
these  products  at  the  time  the  rent  was  due, 
with  interest  thereon  from  that  date  to  the  date 
of  trial 

4.  A  clause  in  a  lease  providing  that,  if  the 
landlord  should  distrain,  he  is  to  be  free  from 
any  claim  for  damages  alleged  by  the  tenant 
for  any  cause  whatever,  is  valid,  and  sufficient 
to  exempt  the  landlord  from  a  claim  tor  dam- 
ages arisinc  from  a  Jnit  and  legal  aait  fttr  die- 
traint. 

Su  The  United  Stataa  internal  rsvenne  law  of 
1SD6.  providing  that  certain  documents  shall 
not  be  admissible  in  evidence  unless  bearing 
revenue  stamps,  affects  their  use  in  federal 
conrts  only. 

Appeal  from  Bllla  oonntr  court;  3.  BL  Lan- 
caster, Judge. 

Action  by  8.  H.  Watson  agabist  T. 
Mlrlke   From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.  Berersed. 

a.  If.  Siq^ple,  for  appelant.  TempletoB  ft 
Harding,  for  epp^ee. 

BOOKHOUT,  J.  On  September  12.  1899, 
appellant,  8.  H.  .Watson,  instituted  distress 
proceedings  against  appellee,  T.  IC.  Mlrike, 
In  Justice  court  for  precinct  Na  6,  Ellis  coun- 
ty, Tex.,  for  |200  rent,  consisting  of  claim 
of  976  tm  failure  to  break  stubble  land,  and 
$126  for  the  value  of  agricultural  prodocts  ap- 
pellee failed  to  deliver  in  kind,  and  also  for 
138.66  worth  of  advances,  all  for  the  year 
1889.  Appellant  alleged,  as  grotmds  for  suing 
out  the  distress  warrant,  that  f3a66  for  ad- 
vances and  9130  of  r^t  for  year  1899  was 
doe,  and  that  appellee  had  removed  and  was 
about  to  remove  from  the  rented  land,  with- 
out appellant*  B  consent,  products  raised  on 
the  rented  land.  All  papwa  were  sent  to  the 
connty  court  ol  ElUs  county  by  the  justice  of 
the  peace,  and  In  the  county  court  of  Ellis 
county,  on  September  30, 1899.  appellant  filed 
bis  original  petition  against  appellee,  asking 
Judgment  against  bim  for  $200  for  rent  for 
year  1899.  and  also  for  988.66  for  supplies  for 
year  1899.  and  setting  up  the  issuance  and 
levy  of  the  distress  warrant,  and  existence 
of  landlord's  lien  on  products  levied  on  to 
secure  said  rent  and  advances,  and  asking 
foreclosure  of  his  landlord's  lien  to  secure 
said  rent  and  advances.  On  October  3,  1889, 
at  October,  1680,  term  of  court,  appellee  filed 
his  original  answer,  setting  up  a  plea  to 
the  Jnrisdictl<m  of  the  county  court  on  tbe 
ground  that  appellant  had  fraudulently  stat- 
ed his  claims  in  excess  of  $200  for  the  pur- 
pose of  conferring  Jurisdiction  on  tbe  comity 
court  of  Bllla  county,  and  in  tbe  alternative 
denying  the  existence  of  any  of  the  grounds 
for  distress  warrant,  and  recraiTenlng  for 
S3S0  actual  and  |000  mmsHarj  damages  for 


tbe  alleged  wrongful  and  malicious  suing  out 
of  the  distress  warrant,  and  denying  that  any 
supplies  to  make  a  crop  were  bought  of  a.p- 
pellant  at  all,  and  claiming  a  payment  of 
918.38  <m  tbe  9SS.66  account  sued  on,  made 
prior  to  filing  this  suit  The  property  levied 
on,  under  agreement  of  parties,  was  sold  on 
October  28.  1899,  by  the  constable,  for 
9328.95;  and  of  this  sum  9266.95  was  turned 
over  to  the  clerk  of  the  county  court  of 
EUls  county,  and  973  was  applied  to  ex- 
penses. Appellftnt  filed  four  amended  and 
two  supplemental  petitions,  and  appellee  one 
original  and  three  Kupptemental  answers.  In 
each  supplemental  petition,  appellant  except- 
ed to  appellee's  plea  to  tbe  Jurisdiction  of 
tbe  connty  court  on  the  ground  that  the  same 
bad  not  been  called  to  the  court's  attention. 
'  for  its  action  or  attention,  within  tbe  time  re- 
quired by  the  statutes  of  Texas,  and  rules 
governing  county  and  district  courts.  The 
case  was  submitted  to  the  Jnry,  and  the  Jury 
found  wttb  appellee  on  his  plea  to  tbe  Juris- 
diction of  the  court.  Judgment  was  accord- 
ingly entered  dismissing  the  suit  for  want 
of  Jurisdiction,  and  ordering  the  money  In 
the  hands  of  the  clerk  turned  back  to  ap- 
pellee, and  ordering  the  constable,  who  was 
not  a  party  to  the  suit,  to  refund  the  973 
to  appellee  paid  out  by  the  ctmstable  for  ex- 
penses In  gathering  crops,  unless  the  appel- 
lant filed  a  supersedeas  bond  in  manner  and 
time  required  by  law.  Appellant  filed  bis 
supersedeas  bond  In  time  required  by  law, 
and  assigned  errors,  and  has  perfected  his 
appeal. 

Appellant's  exception  to  the  defendant's 
plea  to  the  Jurisdiction  of  the  court  was  over- 
ruled at  tbe  July  term,  1900,  to  which  tbe 
appellant  excepted.  Thereupon  tbe  case  was 
submitted  to  the  Jnry.  and  the  Jury  found  in 
favor  of  the  d^endant  on  his  plea  to  the 
Jurisdiction.  Up<m  this  verdict  Judgment  was 
entered  dismissing  the  suit  for  want  of  Ju- 
risdiction, and  ordering  the  money  In  the 
hands  of  the  clerk  turned  back  to  tbe  de- 
fendant From  this  Judgment  plaintiff  has 
prosecuted  an  appeal  to  this  court. 

Appellant's  first  contention  Is  that  the  court 
erred  In  overruling  his  exception  to  the  plea 
of  Jurisdiction.  This  .plea  was  filed  October 
7,  1899.  At  the  October  term  the  cause  was 
continued  under  a  rule  for  costs.  At  the 
•Tanuai-y  term,  1900,  the  cause  was  continued 
because  of  the  absence  of  a  witness.  At  the 
April  term  tbe  cause  was  continued  without 
any  order  made  of  record.  At  the  July  term 
the  case  was  called  tor  trial,  and  the  appel- 
lant presented  his  exceptions  to  said  plea, 
based  upon  the  ground  that  It  had  been 
waived  by  defendants  failure  to  call  the 
court's  attention  to  the  plea  and  have  the 
same  determined  at  the  term  of  tbe  court 
at  which  it  was  filed.  The  plea  to  tbe  Juris- 
diction of  the  court,  alleging  that  plaintiff 
has  fraudulentiy  stated  his  cause  of  action 
at  an  amount  greater  than  the  amount  reallv 
due  for  tbe  pnrpow  ot  conferring  Jurlr' 
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Hon  on  tlie  conrt,  1b  a  plea  In  abatement,  and 
Is  required  to  be  filed  In  due  order  o£  plead- 
Ing.  Uoltnun  r.  Aaaodatlon,  86  Tex.  409^ 
22  S.  W.  104.  Tbe  statute  requires  tbat  awdk 
a  plea  abaU  be  det^mined  during  tbe  terto  ot 
the  court  at  which  It  la  filed,  if  the  busbkess 
of  tbe  court  will  permit.  Sayles'  Clr.  St  art 
12e».  Rule  24  (20  8.  W.  zUL.)*  goveming 
the  practice  in  district  and  county  courts, 
requires  tbat  audi  a  plea  shall  be  tried  at 
tbe  first  term  to  which  tbe  attention  of  tbe 
court  shall  be  called  to  the  same,  unless 
Itasaed,  by  tbe  agreement  of  parties,  with  tbe 
consent  of  tbe  court,  and  all  sncfa  irteaa  staall 
be  first  called  and  disposed  of  before  the 
main  Issue  on  tbe  merits  ia  tried.  In  dis- 
cussing the  time  at  which  a  plea  (tf  this 
character  should  be  presented,  our  supreme 
court  in  an  opinion  d^vered  by  Judge  Den- 
man,  said  "that  tbe  law  Impraes  upon  the 
party  relying  upon  aucfa  idea  the  duty  of  de- 
manding tbe  actim  ot  tbe  court  thereon  at 
the  time  the  statute  and  rule  require  It  to  act 
in  the  particular  caae,  and  tbat  bis  failure 
to  do  so  is  a  walTffl  thereof."  Aldredge  T. 
Webb,  82  Tex.  122,  46  8.  W.  2^  It  is  dear 
tbat  by  tbe  terms  of  this  statute  and  the 
rule,  a  party  relying  on  such  plea  Is  required 
to  call  It  to  the  attentlan  of  the  court  during 
tbe  term  of  tbe  court  at  which  tbe  same  la 
filed.  Bad  the  plea  been  called  to  tbe  courts 
attention  at  the  Octobw  term,  and  the  bnal- 
ness  of  the  court  were  sndi  as  to  prevent  Its 
determination  at  tbat  term,  then  the  court 
could  have  made  anch  an  order  as  would 
hare  prerenlsd  its  walTer  and  anthorixed  Its 
consideration  at  the  next  term.  Where  a 
defendant  has  permitted  three  terms  of  tba 
conrt  to  pass  without  calling  the  court's  at- 
tentitm  to  bis  plea  in  abatement  be  must 
be  held  to  have  waived  the  plea.  Blum 
T.  Strong.  71  Tex.  S28,  6  S.  W.  167;  Machin- 
ery Co.  T.  Smith  (Tex.  (Mt.  App.)  44  S.  W. 
S82;  Aldredge  t.  Webb,  supra.  We  cimduda 
that  the  court  erred  In  overruling  dtf  endant^a 
exception  to  the  plea  In  abat«nent 

2.  The  amount  for  which  the  distress  war- 
rant Issued  was  1238.66.  The  original  peti- 
tion sought  a  recovery  for  this  mxm,  claim- 
ing that  f200  of  it  was  for  rait  and  $88.66 
was  for  money  advanced  to  make  a  crop  on 
the  rented  luendses.  By  amendment,  plain- 
tiff set  up  additional  demands  not  emtnaced 
In  the  OTlglnal  petition,  and  also  increased 
the  amount  sought  to  be  recovered  for  the 
Items  set  out  In  the  original  petition.  The 
plaintiff  bad  the  right  to  amend  In  these 
particulars.  Sayles*  Olv.  St  art  1188;  rule 
12  of  practice  In  district  and  coun^  courts, 
20  S.  W.  xll.;  Boren  v.  BllUngton,  82  Tex. 
188;  18  S.  W.  101;  CbnneU  t.  COiandler,  11 
Tex.  268.  The  amount  of  the  demand  as 
set  up  in  the  amended  petition  upon  which 
plaintiff  goes  to  trial  Is  the  amount  In  con- 
troversy, and  this  amount  prima  fade  detov 
mines  the  Jurisdictim  of  tbe  court.  Tbe 
conrt  ought  not  In  submitting  the  iBSue 
ralaed  by  defendant's  plea  to  the  Jurisdic- 


tion, to  have  restricted  the  Jury  to  the  de- 
mand set  up  in  the  origliul  petititm.  It  is 
true  that  if  plaintiff  rdied  upon  the  distress 
warrant  and  levy  to  preserve  his  lien,  he 
could  only  foredoee  upon  the  proper^  lev- 
led  upon  by  tliat  writ  His  lien  was  given 
by  statute.  The  office  of  a  distress  warrant 
Is  to  aelse  and  hM  the  proper^  In  ordo* 
to  preserve  the  Uen.  If  this  were  not  done, 
he  might  lose  his  hea  by  the  ranoval  of  the 
property  from  the  rented  premises,  In  whicb 
event  the  lien  woidd  <Mily  remain  In  force 
for  one  month  after  such  removaL  Saylea' 
Civ.  St  art  8237.  QuMs  may  arise  wh«« 
a  foredosnre  could  be  had  witlioiit  the  aid 
of  a  distress  mmnt  Bonrder  v.  Bdmon- 
son,  68  Tex.  676. 

8.  In  the  seventh  assignment  of  error  com- 
plaint la  made  of  the  f  ourQi  paragraph  of  tbe 
courtfs  charge  prescribing  tbe  measure  of 
damages.  It  waa  shown  that  the  mt  was 
to  be  paid  In  cotton,  com,  and  wheat  Tbe 
measure  of  damage  In  sndi  a  case  Is  tbe 
mar^  value  of  these  products  at  the  time 
^e  rent  became  due,  with  legal  intwest 
thereon  from  that  date  to  the  date  of  triaL 
Sedg.  Heas.  Dam.  I  319;  Tajl  lAudL  ft 
Ten.  (8th  Ed.)  |  801;  Tan  Benssdaer'a  Bx*- 
ra,  V.  Jewett  6  Denio,  186. 

4,  The  defendant  pleaded  in  reconventloB 
for  damages  alleged  to  liave  been  sustained 
by  him  by  reason  of  tbe  anjng  out  and  levy- 
ing of  the  distress  warrant  The  i^lnUff 
replied  to  tbta  plea,  that  he  was  exempted 
from  all  damages  arising  from  the  suing  of 
the  distress  warrant  under  the  fdlovring 
clause  of  tbe  lease  contract:  **If  he  [tbe 
landlord]  ahovM  hiatitate  salt  for  distraint 
he  Is  thereby  made  and  dedared  tree  frwn 
any  damage  or  alleged  damages  to  said  crop 
or  cn^B,  from  whatever  cause  dalmed  or 
alleged  by  me  [the  tenant].-  and  from  all 
damages  alleged  by  me  In  any  wise  what* 
ever."  The  appellant  asked  a  diarge  to  the 
effect  that  by  the  terms  ot  tba  above  dense 
of  the  lease,  plaintiff  waa  exempted  from 
damages  arising  from  the  suing  out  and 
levy  of  the  distress  warmnt  The  court  re- 
fused the  charge,  and  to  tbla  action  appel- 
lant has  assigned  error.  In  view  of  tiie  fact 
that  the  construction  of  .this  clause  of  the 
lease  will  arise  upon  another  trial,  we  feel 
it  our  duty  to  consider  tbla  assignmoit  We 
have  not  been  cited  to  any  authority  In 
whldi  a  aimllar  ocmtnct  has  been  oonstrued 
)jj  the  courts.  It  haa  been  hdd  tiiat  a  pub- 
lic carrier  may  make  a  contract  which  will 
relieve  him  from  llabtU^  for  loss  «r  injury 
to  property  received  for  transptntatiui  un- 
less claim  be  made  within  a  named  period 
after  the  loas  occurs.  Westeott  v.  Fargo. 
61  N.  T.  651;  Elcpress  Oo.  v.  Osldwdl,  21 
WaU.  264,  22  L.  Ed.  660.  It  baa  also  been 
held  that  contracts  made  between  persons, 
other  than  carrier  and  sblpper,  by  whldi 
a  shorter  period  than  that  prescribed  by  the 
statute  of  limitations  had  been  fixed  within 
whidi  acdona  must  be  brought,  or  tlie  ri^t 
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to  do  BO  WW  barred,  were  valid.  Railway 

Co.  T.  Oriawlck.  6S  Tex.  ftU.  4  S.  W.  B67; 
Greenh.  Pnb.  PoL  pp.  006,  007.  It  bat  been 
held  by  tbe  enpreme  court  (tf  this  state  tbat 
a  stipnlatloa  contained  In  a  promlnoiy  note 
aattaortalng  any  attcnney  to  appear  for  tbe 
maker  In  any  competent  court  at  any  time 
and  confess  judgment  In  faror  of  the  own- 
er or  taoldor  of  the  note,  waJvlns  aurlce 
of  citation  and  copy  of  petition,  and  agree- 
ing tbat  necntlon  njay  leaae  at  onoe  «i  tbe 
Judgment,  wat  ralld  and  binding.  Stcas- 
bnrger  r.  Heldenb^mer,  6S  Tex.  6.  This  de- 
dslon  waa  rendered  prevloaB  to  the  adoptl<«i 
of  tile  statute  of  1886  prohibiting  a  omtract 
of  this  cbamcter.  Tbe  clause  Is  not  against 
public  policy,  and  Is  sn^  a  contract  as  the 
parties  had  a  right  to  make.  Our  statute 
expressly  recognises  tbe  right  of  tbe  land- 
lOTd  and  tenant  to  mter  Into  such  stlpnla- 
tlons  and  contracts  in  regard  to  the  rents 
as  they  may  see  i»oper.  Batts*  Ann.  dv. 
St  art  8240.  While  the  elause  is  vaUd.  It 
Is  not  entitled  to  the  brosd  constructiMi 
sought  to  be  placed  upon  It  by  the  requested 
charge.  By  the  terms  of  the  l«i8e  oraMct, 
it  must  have  ^3eea  contemplated  by  the  par* 
ties  thereto  tbat  clrcumstaucea  might  arise 
which  would  require  a  distraint  for  the  pur- 
pose of  secnilns  tbe  landlord  In  tbe  paymoat 
of  his  rent  They  tod  In  ocmtemplatlon  the 
dreumstances  whicb  authorised  tbe  suing 
out  of  this  writ  under  the  statute,  and  en* 
tered  into  the  contract  In  Tlew  of  these  elr^ 
cnmstances.  They  bad  In  cratemplatlon  a 
distraint  in  acc<»dance  with  the  statute.  If 
the  dreumstances  arose  which  authortsed 
a  legal  distraint,  then  the  tenant  t^eed  to 
waive  all  damages  arising  therefrom.  It 
win  not  be  presumed  that  tbey  contemi»lat- 
ed  a  waiver  of  damages  arising  from  an 
Illegal  and  unjust  suing  out  of  the  writ 
Such  a  constmctitHi  would  require  lu  to  pre- 
sume that  the  parties  took  In  contemplation 
the  doing  of  an  illegal  act  We  will  not  In- 
dulge such  a  ^esumpttm. 

6b  Appellee  has  cross-assigned  error,  and 
cwtends  that  the  trial  court  erred  In  admlt^ 
Ung  In  evidence  the  written  lease,  because 
it  did  not  bare  the  pnvo'  revenue  stamps 
affixed  thezeto,  as  required  by  the  act  of 
congress  at  1896.  The  instrument  Is  with- 
out a  revenue  stamp,  and  waa  admitted  in 
evidence  over  defradanfa  objection.  We 
bave  not  been  cited  to  any  decision  In  whicb 
tbe  act  of  18BS  baa  been  construed  by  the 
appellate  courts  of  thia  atate.  Tbe  aupreme 
court.  In  conatrulng  the  act  of  congress  of 
1804  and  that  of  1866  which  stipulated  that 
IiMtmmttits  of  this  character  should  not  be 
admlsdlde  in  evldntee  until  a  1^^  stamp 
w  stamps  were  affixed  thereto,  held  that  they 
had  ref^ence  only  to  the  courts  of  the  Unit- 
ed States,  and  not  to  state  courts.  Dalley 
V.  Ooker,  3S  Tex.  SIO;  Shimnau  v.  Fnlcrod, 
43  Tex..  218.  This  holding  la  in  accord  with 
tbe  ctKistmetton  placed  npoa  those  acta  by 
neatly  aU  the  states.   OlMnens  v.  Conrad. 


19  MidL  170;  Sammons  v.  Halloway.  21 
Mich.  162:  Latham  v.  Smith,  46  IlL  28; 
Craig  V.  Dlmock,  47  HL  808;  Bunker  v. 
Green,  48  HL  24S;  Hanford  v.  Abrecht  ^ 
IlL  146;  Bowen  v.  Byrne.  66  III.  467;  Wal- 
lace V.  Cravens,  84  Ind.  634;  Dulfy  v.  Hob- 
son,  40  CaL  240;  Hunter  v.  Gobb,  1  BuA, 
289;  Sporrer  v.  BIfler,  1  Helsk.  083;  Davis 
V.  Blchardaoi,  46  Mlsa.  489;  Carpenter  v. 
Snelllng,  97  Mass.  482:  Moore  t.  Quirk.  106 
Mass.  48;  Grlffln  v.  Ranney.  36  Omn.  288; 
Height  V.  Grist  64  N.  0.  789;  Weltner  v. 
Rlggs,  8  W.  Va.  445.  Tbe  act  of  congress 
of  1896,  In  so  far  as  It  sedu  to  affect  the 
admissibility  of  unstamped  Instruments  bi 
evidence,  is  similar  to  the  act  of  congress 
of  U66k  snd,  we  think,  only  applies  to  the 
courts  of  the  United  States,  and  not  to  the 
state  courts.  Oasaidy  v.  St  Oezmain  (B.  L) 
46  AtL  36;  Knox  v.  Rossi  (Nev.)  67  Pac. 
179.  There  is  no  m^t  In  an^ellee's  cross 
assignment  For  the  errors  indicated,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 


SCHNEIDER  et  al.  t.  SSa^ERS  et  al.i 
(Court  of  cavil  Appeals  of  Texas.   Dec.  8, 
1900.) 

ACTION  TO  RaOOVSB  LAND-JUDGMENTS  IN 
PARTITION  —  COLLATBRAb  ATTACK  —  PETI- 
TION—SUPFICIENGY  —  VENUB  —  PLEA  TO  JU- 
RISDICTION—SUFFICIBNCr  —  MISJOINDER  or 
ACTIONS  —  HUSBAND  AND  WIFE  —  TRUST 
DEED-WIFE'S  SEPARATE  PROPERTY-FLEAD- 
INO  — LACHES  OF  CREDITORS  —  COHHUNrrT 
PROPERTY  —  BONA  FIDE  PURCHASERS  —  AP- 
PBAL-RBVIBW— ISSUES  NOT  RAISED  BELOW 
— 8UBR0OATI0N. 

1.  Plaintiffs,  in  an  action  to  recover  laud, 
songht  to  Bet  aside,  on  the  ground  of  fraud, 
judgtneots  in  partition  affectiag  their  title.  All 
parties  to  the  judgments  were  made  parties  to 
the  action,  the  tribunal  in  which  the  (jending 
action  was  brought  had  rendered  the  judg- 
ments, and  had  jurisdiction  to  set  them  aside. 
Held,  tbat  tbe  attack  on  the  judgments  was  not 
collateral,  but  direct,  though  third  parties,  de- 
fendants to  the  action,  claiming  under  the  jodg- 
ments,  bad  l>ecome  possessed  of  the  land. 

2.  A  petition  to  avoid  judgments  in  partition 
between  plaintiffs,  the  minor  heirs,  and  a  de- 
fendant, the  widow  of  a  decedent,  alleged  that 
plaintiffs  were  the  minor  children  of  decedent; 
that  after  his  death  defendant  S.  married  their 
mother,  and  they  were  in  his  care,  custody,  and 
coDtroI  when  the  judgments  were  rendered; 
that  both  their  mother  and  stepfather  knew 
that  the  land  partitioned  was  the  separate 
property  of  decedent,  and  fraudulently  with- 
beld  the  facts  from  the  court,  etc.;  and  tbat 
defendants  claiming  under  the  judgments  bad 
notice  of  the  fraud.  Held  to  state  sufficient 
grounds  Cor  vacating  the  judgments  as  to  their 
mother  and  stepfather  and  as  to  the  other  de- 
fendants referred  to  claiming  under  the  judg- 
ments. 

S.  In  an  action  to  recover  lend,  certain  de- 
fendants pleaded  residence  in  a  countv  other 
than  that  in  which  action  was  brougot,  and 
that  plaintiffs'  alternative  plea  for  damages 
■onght  to  recover  for  a  tort,  and  hence  they 
were  entitled  to  be  sued  in  the  county  of  their 
residence.  Beld  that,  the  land  in  controversy 
being  situated  in  the  county  where  suit  was 
brought,  defendants'  plea  was  properly  over- 
niled.  as  it  did  not  negative  the  fact,  on  which 


^Wrlt  of  error  dlemlaaed  by  supreme  court  tor 
want  of  Jurladlution. 
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plalntigy  eUm  for  dwnagM  wm  baaad,  that 
an  alleged  fravdnlent  eonTersion  or  sal*  of  the 
land  was  made  In  the  latter  coanty. 

4.  An  exception  that  a  olea  for  damages  in 
the  alternadTe^  in  an  aeoon  to  racorer  land, 
conatitatea  a  miijoiiider  ot  actlona,  la  nitboot 
merit. 

6.  Where  a  husband  and  wife  ezecnta  a  deed 
of  trnst  on  community  property,  and  also  sep- 
arate property  of  the  wife,  to  secnra  a  debt  of 
the  hasband,  she  is  entitled  to  have  the  com- 
munity prop«ty  flrat  ezhanated  to  pay  the  debt 
before  resort  is  had  to  her  separate  moperty; 
and  allegations  that  the  secured  creattoxa  In 
such  a  case  permitted  the  commnnitar  property 
to  be  squandered  by  the  husband's  other  credit- 
ors and  otherwiae,  though  notified  to  foreclose, 
charge  laches  on  their  part  conatltating  cause 
for  relief  against  the  meombranoe  to  parties 
claiming  the  separate  property  through  a  con- 
veyance from  her. 

6.  Land  deeded  to  a  husband  after  marriage 
Is  presumed  to  be  community  property. 

7.  FnrchasMs  of  land  are  not  affected  bj 
fraud  in  the  procurement  of  judgments  in  parti- 
tion on  which  their  title  depends.  If  such  fraud 
only  appears  from  evidence  dehors  the  record, 
and  they  had  no  notice  thereof. 

8.  Whether  the  effect  of  a  transaction  disclos- 
ed by  the  evidence  in  the  record  waa,  as  claim- 
ed by  appellees,  to  release  land  in  controversy 
from  a  trust  deed,  will  not  be  determined.  If. 
conceding  that  it  did  have  such  effect  tnere 
were  no  pleadings  relating  thereto  on  which  a 
verdict  or  judgment  coula  be  baaed,  and  no  ia- 
sues  submitted  to  the  joTv  talating  thereto. 

9.  Where,  after  a  purchase  of  land  under  a 
trust  deed,  the  pnrchasera,  to  protect  their  title, 
paid  notes  secured  by  a  lien  on  the  land  superi- 
or to  theirs,  believing  it  necessary,  they  are  not 
volunteers,  and  are  entitled  to  be  sulnttgated  to 
the  rights  oC  their  payee. 

Appeal  from  district  court.  Bills  coan^; 
J.  B.  Diilard.  Jndse. 

Action  by  Leonard  Sellers  and  others 
BgalDBt  Jnlai  Schneider  and  others.  Piom 
a  Judgmeot  for  plafntUfB,  defendants  appeal. 
Reveraed. 

Templeton  ft  Harding  and  W-  P.  Ellison, 
for  appellants.  Sims  &  Bnodgrass,  for  ap- 
pellees. 

RAINBT,  a  J.  This  suit  was  instituted 
by  plaintiffs  against  W.  0.  Walker  and  wife, 
Sarah  B.  Walker,  Jules  Scbntider,  Alfred 
Davia,  and  the  Schn^der-Davis  Company,  a 
private  corporation.  The  object  of  the  suit 
Is  to  recover  a  certain  tract  of  land  situated 
in  Ellis  county,  which  it  is  claimed  plaintiffs 
Inherited  from  their  father,  Teole  Sellers, 
and  a  direct  attack  is  made  upon  two  judg- 
ments of  the  dlatrict  court  of  Ellis  county 
partitioning  the  estate  of  Teole  Bellen  be- 
tween plaintiffs  and  Sarah  B.  Walker,  the 
snrvlvtng  widow  of  said  Teole  Sellers,  who, 
after  the  death  of  said  Sellers,  Intermarried 
with  said  W.  C.  Walker.  Various  gronnds 
are  urged  why  said  judgments  should  be 
held  void.  It  was  alleged  that  Schneider  & 
Davis  had  bought  the  land  set  apart  to  Mra. 
Walker  nnder  a  sale  by  virtue  of  a  deed  of 
trust  executed  to  them  by  Walker  and  wife, 
and  that  same  bad  been  deeded  by  Schneid- 
er &  Davis  to  said  Scbnelder-DaTis  Company 
In  fraud  of  plaintiffs*  rights,  and  plaintiffs 
pray  for  damasea,  etc  De^ndanta  Scbn^- 


er  ft  DaTls  and  tlit  SehneldiWf-DaTki  Oompany 
pleaded  a  general  demnrtn,  a  onmber  of 
Bpedal  uceptioos,  lenoal  de^al,  tiu  flre- 
yaais  Matato  oC  limitation,  and  tbat  tbey 
-won  InnecMit  parcbaaara.  etc,  and  also  the 
payment  by  tfaem  ot  a  certain  fnenmbtance 
<»i  the  land  gtraa  bjr  Walker  and  wife  to 
the  guardians  of  plaintiffs.  In  reply  to  aaid 
answer,  plalntlffa  pleaded  llie  mlnorilr  of 
pialntiffs  and  the  coverture  of  Mrs.  WaDter, 
denying  that  Schnedder ,  ft  Davis  and  aaid 
company  were  Innocent  purchasers;  that  the 
deed  of  trast  given  by  W.  O.  Walker  and 
Sarah  BL  Walker  to  Schntfder  ft  Davis  In- 
truded certain  pMsonal  property,  which  waa 
ot  value  nxwa  than  siriBcleat  to  pay  off  and 
discharge  the  debt  secnred,  and  that  by  their 
gross  negligenoe  they  peniiltted  said  pemm- 
al  proper^  to  be  sqnandeied  and  loa^  hy 
which  the  lien  upon  the  land  waa  rdeased. 
it  being  the  s^jtarate  iwoperty  ot  Hn.  Walk- 
er, and  stood  only  aa  snrety.  and  that  the 
sale  of  the  land  under  the  trust  deed  waa, 
as  to  Mrs.  Walker,  and  of  no  force,  the 
same  having  been  bid  in  by  said  Sdintf der 
ft  Davis;  that  the  sale  to  the  Sdinelder- 
Davia  Company  waa  fictitious  and  Crandulent. 
It  was  further  alleged  that  W.  a  and  8.  B. 
Walker  had  conveyed  aaid  land  to  plalntlfCs, 
and  aasigned  to  then  all  dalma  for  damagea 
against  said  Schneider  ft  Davis  growing  out 
of  said  tranaaetl«L  In  r^ly  to  this  last 
supplemental  petition  tut  plalntUEs,  dtfend< 
ants  i^ded  a  general  anqition.  Bemal  we* 
dal  exceptlona,  the  statnte  of  two  years' 
limitation  to  the  dalm  tor  dawaaae,  caneral 
denial,  and  various  9edal  anaweci.  I^yeelal 
iasnea  were  submitted  to  the  Jury,  and,  upon 
the  findings,  a  Judgmrait  tot  the  land  was 
entered  for  plalntifla. 

Appellants,  by  exertions  to  plalntHftf  pe- 
tition, which  the  court  overrtded,  and  which 
action  of  toe  court  la  here  complained  ot 
qneationed  the  right  of  ^atatUEs  to  prooe- 
cute  in  this  suit  an  action  for  the  recovery 
of  the  land,  and  to  set  artde  for  fraud  oer- 
tain  judgments  alCeettaig  the  tiHe  to  said 
land;  the  contention  being  that,  as  third 
parties  have  become  possessed  at  said  land, 
such  an  attack  upon  the  judgments  col- 
lateral, although  made  In  the  ooort  rendoing 
same,  and,  further,  that  a  snit  attacking  a 
judgment  for  fraud  can  only  be  maintained 
against  the  parties  to  the  Jndfment;  «r  at 
least  to  the  fraud. 

We  are  of  the  opinlmi  tiiat  the  court  pn^ 
erly  overmled  defendants'  meeptiwia  in  this 
particolar.  It  Is  true  tiaat  the  main  object 
of  the  suit  is  a  recovery  of  the  land  la  con- 
troversy, but  before  a  recovery  could  be  bad 
tt  was  essential  that  the  judgments  should 
be  fiot  aside;  for,  if  they  stand,  i^intiffs 
cannot  recover  as  heirs  of  their  father.  A 
direct  attack  Is  made  upon  the  jndgmenta  In 
this  suit  All  the  parties  to  said  Jndgments 
are  made  parties  to  tills  proceeding,  and. 
as  Schneider  ft  Davie  and  sainelder- 
Davis  Company  dalm  through  said  Jodg- 
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mentB,  tt  was  proper  to  litigate  their  validity 
Id  this  proceeding,  sad  snch  an  attack  can- 
not be  beld  to  be  oollateraL  Heldenbelmw 
T.  Loring  (TeK.  Clr.  App.)  2»  S.  W.  90.  In 
ttw  caae  of  Crawford  t.  UcDonald,  88  Tex. 

38  S.  W.  826.  Justice  Deoman  clearly 
makes  tbe  dlstlnctlim  betwem  a  direct  and 
colbiteral  attack  apon  a  judgment  He  says 
a  direct  attack  **la  an  attempt  to  amend, 
correct,  lefona,  vacate,  or  «ijoln  tbe  execn- 
tton  of  same,  In  a  proceeding  instituted  for 
that  piupose,  bdcIi  as  a  motion  for  a  rebear- 
Ing,  an  anneal,  some  form  of  writ  of  error, 
a  btU  of  review,  an  Injunction  to  restrain  Its 
execntloB,"  etc.  A  collateral  attack  "is  gu 
attempt  to  avoid  its  Mnding  force  in  a  pro- 
ceeding not  Iruftltated  for-  one  of  the  pur- 
poses aforesaid,  as  where,  in  an  action  of 
debt  on  a  judgment,  defendant  attempts  to 
deny  the  fact  of  Indebtedness,  or  where.  In 
a  salt  to  try  title  to  property,  a  judgment 
Is  offered  as  a  link  tn  the  chain  of  title,  and 
the  adverse  party  attempts  to  avoid  Its  ef- 
fects," etc.  This  action  partakes  of  a  dual 
character.  While  the  main  object  Is  to  re- 
cover the  luid.  It  at  tbe  aune  time  makes 
a  41rect  attack  to  vacate  tbe  judgments 
through  whldi  Schneider  &  Davis  and  the 
Scfanelder-Davls  C!ompany  dalm  the  land  as 
innocent  pnrcfaasera.  In  order  to  affect  de- 
fendants' daim  to  the  land,  It  was  necessary 
to  make  them  parties  to  the  action  to  vacate 
said  judgments.  This  being  ao,  we  see  no 
good  reason,  under  onr  nyetem  of  practSee.  why 
in  the  same  action  the  title  to  ihe  land  and 
the  validity  of  the  judgments  should  not  be 
ad^dlcated.  all  those  interested  being  par- 
ties to  the  suit,  and  tbe  judgments  having 
been  rendered  by  the  tribunal  In  which  the 
suit  is  Instituted,  and  luivlng  full  and  com- 
plete jntlsdlctlon  of  all  tbe  matters  sought 
to  be  adjudicated.  Had  plaintiffs  brought 
an  action  of  trespass  to  try  title,  and  not 
made  an  attack  upon  the  judgments,  then 
they  covld  not  show  the  InTaltdlty  of  the 
judgments,  onlees  1^  appeared  to  be  void 
on  tbdr  face. 

The  court  ovemOed  defendants*  exception 
to  plalntMfs'  petition  which  assailed  the  pe- 
tition on  the  ground  that  it  did  not  show 
sufDcient  facts  to  avoid  said  judgments.  It 
alleges.  In  aubetaaee,  that  plaintiffs  were  the 
children  of  Teote  Sellers  and  8.  R  Srilers; 
that,  sfter  tbe  death  of  Teole  Sellers,  8.  B. 
Sellers  married  W.  0.  Walker;  that  plaintiffs 
were  minors,  and  In  tbe  care,  custody,  and 
control  of  said  S.  E.  Walker  and  husband, 
W.  C.  Walker,  at  tlie  time  of  the  rendition 
of  said  judgments;  that  said  Walkers  knew 
that  said  land  was  the  separate  property  of 
Teole  Sellers,  and  was  not  the  community 
^perty  of  said  SellerB  and  the  said  B.  K. 
Walker,  and  that  they,  the  said  Walkers, 
fravAnlently  withheld  tbe  facts  from  the 
court,  etc.  Notice  of  tbe  frand  on  the  part 
of  Schneider  it  Dsrvls  Is  also  alleged.  We 
are  <rf  iHrtnlon  tliat,  owing  to  the  relation  ex- 
laUns  between  tta  ptaintlffis  and  tbe  Walk- 


ers, It  was  incumbent  oo  them  to  at  least 
not  take  advantage  of  tiie  plalntiflb'  e<Hi<U- 
tloQ,  and  allegations  stated  sufflcloit 
grounds  for  vacating  the  judgments  as  to 
the  Walkers,  and  ateo  as  to  BiAneUlOT  4b  Da- 
vis, it  being  alleged  tliat  ther  had  notlot  of 
tiie  fraud. 

Tbe  plaintiffs,  by  amended  petition,  set  up. 
In  addition  to  their  claim  to  tbe  land  as  heirs 
of  Teole  Sellers,  &  dalm  to  the  land  1v  con- 
veyance to  them  from  S.  B.  Walker,  and  also 
chained  that  Sehndder  &  Davis  bad  fraudu- 
lently converted  tbe  land  by  selling  same, 
and  prayed.  In  the  altonatlve,  for  the  value 
of  the  land,  tt  ^  land  itself  could  not  be 
recovered.  Tbe  d^endants  SchD«Mer  ft  Da- 
vis and  the  Schneider-Davis  Company  plead- 
ed tbelr  residence  In  Dallas  county,  that  the 
alternative  plea  for  damages  sought  to  re- 
cover f«r  a  tort,  and  that  tbey  were  entitled 
to  be  sued  tn  the  county  of  their  residence. 
This  i;Aea  of  privilege  was  overruled,  and  Is 
here  assigned  as  error.  Tbe  land  In  contro- 
versy Is  situated  in  Kills  county,  where  tbe 
suit  was  brought,  and.  In  order  few  said  idea 
to  prevail,  it  should  have  negatived  the  fact 
that  the  conversion,  or  rather  the  sale,  of  the 
land  was  made  In  said  county.  This  It  does 
not  da  Boothe  v.  Pelst  (Tex.  Sup.)  15  S.  W. 
800. 

We  do  not  consider  that  there  Is  any  merit 
In  defendants*  exception  that  the  [dea  for 
dam^es  in  the  alternative  In  this  suit  was 
not  permissible,  as  It  would  eonstftote  a  mis- 
joinder of  actions. 

The  court  overruled  defendants^  exception 
to  that  portion  of  plaintiffs'  petition  which 
alleges  the  sale  of  tbe  land  under  the  trust 
deed  to  be  void,  In  that  the  land  was  a  mere 
security,  and  Schneider  &  Davis  were  bound 
to  cachaust  the  personal  property  In  the  pay- 
ment of  th^  debt  before  resorting  to  the 
land  for  that  purpose,  said  personal  prop- 
erty being  community  property;  that  said 
Schneider  ft  Davis  had  permitted  said  per- 
sonal property  to  be  squandered  by  the  cred- 
itors of  W.  C.  Walker  and  otherwise,  though 
they  had  been  notlfled  to  foreclose  upon  said 
personal  inoperty,  but  failed  to  do  so,  and 
that  by  reason  of  such  failure  said  property 
had  been  squandered,  and  said  Schneider  ft 
Davis,  by  their  wrongful  and  fraudulent  acts 
tn  refusing  and  falling,  though  requested,  to 
realise  upon  same,  released  said  land  of  said 
S.  B.  Walker  which  stood  tn  relation  ef  sure- 
ty for  the  debt;  that  said  Walker,  joined  by 
ber  husband,  hod  conveyed  said  land  to  plaln- 
tlfTs,  and  at  tbe  same  time  assigned  to  plain- 
tiffs all  ber  rl^t  of  action  for  damages,  etc., 
arising  from  the  sale  and  appropriation  of 
said  land  by  said  Schneider  ft  Davis  under 
said  deed  of  trust,  etc.  The  gnmnd  of  ex- 
ception was.  In  substanee,  tbat  said  property, 
being  community  property,  was  taken  to  pay 
community  debts,  and  S.  B.  Walker  would 
not  be  hewd  to  complain  If  said  property 
was  so  amminrlated.  Wbace  tbe  husband 
and  wife  execute  a  deed  of  tmst  convc^ng 
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community  prt^rtf ,  and  also  separate  prop- 
erty of  tbe  wife  to  secuie  tbe  debt  of  the 
biuband,  the  wife  Ib  entitled  to  hare  tbe 
conimuiiity  property  first  exliaaated  before 
resort  to  ber  separate  property  is  had  to  [lay 
such  debt  Jam^s  t.  JacQues,  26  Tex.  320. 
The  allegatloDB  chai^  such  laches  on  the 
port  of  Schneider  ft  Daris  which,  if  true, 
constitute  cause  for  rctiet.  The  exception 
was  properly  OTermled. 

There  are  titIous  other  assignments  wblch 
we  deem  mmeceisary  to  discuss  In  detail, 
but  the  mateaial  Queetlooe  raised  will  be 
treated  under  the  aaalgnment  that  the  Judg- 
ment Is  Mntrary  to  the  law  and  eridence. 

The  eridence  shows  that  the  plalntlCTs 
were  the  cblldren  of  Teole  Sellers  and  wife, 
S.  B.  SellOTB,  wbo,  after  Tetria  S^ts*  death, 
married  W.  O.  Walker;  that  the  land  In  con- 
troversy was  tlie  s^Miata  ^pertj  of  Te<^e 
Sellers.  This  being  so,  plalntlffa  Inherited 
said  land,  rabject,  of  conne,  to  the  snrrlTing 
aponse's  Interest  under  the  law,  whlcta  it  Is 
onneceasary  to  notice  here.  After  the  death 
of  Teole  Sellen,  and  afto-  the  marriage  of 
the  snrrlTlng  wlf6  to  W.  a  Walter,  suit  was 
brought  in  the  district  oonrt  at  ElUs  connty 
In  behalf  of  these  ^alntlffs  by  WOde  H. 
Honse,  as  next  friend,  against  S.  B.  Walker 
and  her  husband,  W.  O.  Walker.  In  which  the 
ooni't  determined  that  the  land  In  contro- 
Terqy  was  a  part  of  tbe  community  property 
of  Teole  Sellera  and  his  wife.  But  as  a  part 
of  said  land,  to  wit  200  acrea,  constituted 
the  homestead,  no  partition  was  made  ot 
this  aoo  acres.  Snbseqnently  Bascmn  Mc- 
Danlel,  who  was  anwinted  guardian  of 
these  ^intiffs,  brought  suit  as  sneh  In  aald 
district  court  against  said  B.  K.  Walker  and 
her  husband,  seddng  a  partition  of  said  300 
acres  between  ^IntiflTs  end  said  Walkers. 
Tbe  court  entered  Judgment  npon  an  agree- 
ment between  said  guardian  and  the  attor- 
neys of  said  Walkers,  by  ^icb  the  land  In 
coatrorersy,  100  acres,  was  set  apart  to  said 
a.  B.  Walker,  and  the  other  100  acrea  was 
set  apart  to  plaintiffs. 

Appellees  Indst  that  these  judgments  are 
Told  for  rarlons  reasons,  f^eb  aj^iear  fir«n 
the  record  tbcsettf,  and  that  same  do  not 
support  Schn^der  ft  DaTli^  claim  of  inno- 
cent purchasen.  The  judgments  were  m- 
dcred  iQr  a  court  of  competent  jurlsdictltm. 
In  suits  brought  by  parties  who  were  author^ 
ised  by  law  to  represent  the  minors,  and 
there  la  nothing  appearing  frmn  the  face  of 
tbe  recwd  to  put  Schneider  ft  Davla  upcm 
notice  of  any  fmnd.  Then  is  no  evidence  to 
show  that  they  had  notice  of  any  fraud  in 
the  procurement  of  same,  and  the  jury  fonnd 
that  at  the  time  they  tock  tbe  deed  of  trust 
they  did  not  have  notice  of  any  frand.  The 
deed  to  the  land  was  made  to  Teole  Sell«a 
after  his  marriage,  and  the  ivesnmption  of 
law  is  that  It  was  community  property.  Be- 
sides, the  first  judgment  of  the  district  court 
of  BUis  coun^  adjudged  it  to  be  community 
property  of  said  Sellers  and  wife,  aohnekler 


ft  Davis  not  having  notice  of  fraud,  or  ci 
any  fact  to  put  them  on  notice,  we  hold  that 
they  are  protected  in  their  purchase  of  the 
laud  under  aald  trust  deed,  and  entitled  to 
recover,  unless  by  their  conduct  aubaequeut 
to  the  execution  of  the  deed  of  trust,  and 
prior  to  the  sale  thereundw,  their  Uen  ui 
said  laud  was  released.  The  evidence  was 
sufficient  to  warrant  the  court  in  vacating 
aald  Judgments  as  to  the  Walkers,  bat.  as 
the  fraud  In  procuring  tbe  aame  aM>eara  from 
evidence  dehors  the  record,  Sdm^der  ft  Da- 
vis are  not  affected  ther^^,  tbey  not  bavins 
notice  of  the  fraud. 

It  is  also  urged  by  apiKllees  that  there 
was  a  failure  of  conalderatkm  for  the  ero- 
cutlon  of  the  deed  of  trust;  In  that  8chneid« 
&  Davis.  In  order  to  get  a  pre-exiatlng  debt 
due  them  by  W.  0.  Walker  secured,  agreed 
to  advance  aald  Walker  91.000  with  which 
to  buy  cattle,  and  that  upon  the  faltb  of 
said  agreement  8.  B.  Walkw  was  Induced 
to  execute  said  deed  of  tnibt,  but  that 
Schneider  ft  Davis  failed  to  advance  said 
sum  as  agreed  upon.  It  does  appear  from 
the  evidence  that  the  agreemoit  was  made 
as  stated,  but  as  to  the  amount  advanced 
there  Is  some  confilct  In  tbe  evidence.  The 
jury  found  that  S60Q  was  advanced,  and  this, 
we  think.  Is  supported  the  evldettc&  We 
also  think  the  evidence  shows  that  Schneider 
ft  Davis  were  ready  to  advance  the  balance 
for  the  purpose  of  buying  cattle  as  per  the 
agreement,  but  th^  a  trade  W.  O.  Walker 
had  pending  for  the  pordiase  of  cattle  fell 
through,  and  be  could  not  use  tbe  balance 
for  that  purpose.  At  least,  tbe  evidence  falls 
to  show  any  demand  on  Schneider  ft  Davis 
for  said  balance  to  be  used  for  that  purpose, 
or  that  said  SchneMo-  ft  Davis  ever  refused 
to  advance  said  balance  for  the  purpose  stat- 
ed In  the  agreement.  Under  the  facta,  we 
are  of  the  <Hl^lnlon  that  a  con^d«ation  pass- 
ed, and  that  8.  E.  Walker  Is  bi  no  omdition 
to  complain;  for  It  does  not  appear  to  be 
the  fault  of  Schneider  ft  Davis  that  W.  C. 
Walker  did  not  see  proper  to  or  could  not 
Invest  the  balance  In  cattle. 

We  will  now  consider  the  proposition  that 
the  evidence  fklls  to  sbow  that  Schneidw  ft 
Davis,  by  their  conduct  and  laches  In  deal- 
ing with  the  personal  property,  released  the 
Uen  upon  tbe  land.  It  appears  from  the  evi- 
dence that  some  time  titter  the  execution 
of  the  deed  of  trust,  and  after  the  maturity 
of  the  debt  It  was  given  to  secure.  Walker's 
Credlton  were  levying  executions  on  the  pn^ 
stMial  property  cova«d  by  the  deed  of  trust 
to  pay  the  community  debts  ot  Walker  and 
wlfe^  W.  O.  Walto  notified  Schneider  ft 
Davla  in  writing  that  said  propoiy  was  be- 
ing thus  disposed  of,  and  urged  a  foreclosure 
of  their  Uen.  It  Is  sUted  by  said  Walker 
that  ttaia  notice  waa  to  protect  bla  wife's 
land,  thon^  this  object  was  not  stated  in 
tbe  notice  to  Schneider  ft  Davis,  and  It  was 
shown  that  tbe  value  of  said  personal  pn^ 
erty  waa  of  sufficient  value  to  have  paid  off 
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tbe  debt  due  Schneider  ft  Davis.  They  took  no 
action  In  the  preinlsea,  and  the  most  of  said 
property  was  Anally  appropriated  by  other 
creditors.  It  ts  conteoded  by  appellee  that 
Schneider  &  DaviB'  conduct  In  the  respect 
stated  had  the  effect  to  release  the  land  from 
the  lien,  and  that  tbe  sale  of  same  under 
the  trnst  deed  was  of  no  force.  It  is  in- 
alflted,  on  the  other  hand,  that  the  notice 
glTen  by  Walker  was  not  sufficient  to  in- 
form Schneider  &  Davis  that  it  vras  intended 
for  the  protection  of  Mrs.  Walker,  and  that, 
if  so.  it  was  inefEectnai,  as  she  could  not 
legally  require  Schneider  &  Davis  to  act, 
but.  If  she  desired  protection,  tbe  law  re- 
quired her  to  pay  off  the  debt,  and  then  pro- 
ceed against  the  personal  property  to  reim- 
burse herself.  Under  tbe  authority  of  James 
V.  Jaques.  snpra,  we  are  of  tbe  opinion  that 
Mrs.  Walker  had  the  right,  under  the  cir- 
cumstances, to  require  Schneider  ft  Davis  to 
first  exhaust  the  personal  property  before 
resorting  to  the  land  to  pay  the  debt;  but 
the  question  arises  aa  to  the  sufficiency  (Kt 
the  notice  given  by  Walker  to  require  any 
action  upon  the  part  of  Schneider  ft  Davis 
to  make  their  debt  out  of  the  personal  prop- 
erty. In  a  ease  decided  by  the  court  of 
appeals  of  Kentucky  (Medley  v.  Tandy,  4 
S.  W.  808),  it  was  held  that  a  notice  given 
by  the  husband  to  the  creditor  to  bring  suit 
was  «ufficl«it  to  require  the  creditor  to  act, 
though  tbe  Interest  of  tbe  wife  was  not 
mentioned.  If  It  be  conceded  that  notice 
given  by  the  husband  alone,  and  the  interest 
of  the  wife  Is  not  mentioned  therein,  is  suffi- 
cient to  require  the  creditor  to  first  exhaust 
tbe  community  property  mortgaged  before 
resort  can, be  had  to  the  separate  property 
of  the  wife  which  is  Included  in  the  same 
mortgage,  yet  we  are  of  the  opinion  that 
the  notice  given  by  W.  C.  Walker  in  this 
case  did  not  impose  any  duty  upon  Schneider 
ft  Davis  In  the  premises.  It  appears  from 
the  evidence  that  prior  to  the  giving  of  said 
notice  said  personal  jfnpertj  had  been  re- 
leased from  the  trust  deed  by  an  agreement 
between  Schneider  ft  Davis  and  W.  C.  Walk- 
er, and  another  mortgage  necnted  thereon 
by  W.  O.  Walker  in  favor  of  said  Schneider 
ft  Davis;  hence  the  notice  given  by  Walker 
did  not  relate  to  a  foreclosure  of  the  trust 
deed  on  said  personal  property,  but  could 
have  had  reference  only  to  a  foreclosure  of 
the  BubteQuent  mortgage  executed  by  Walk- 
er. 

The  evidence  of  witness  Ellison,  relating 
to  the  execution  of  the  subsequent  mortgage 
by  Walker,  is  as  follows:  "Tbe  cattle  that 
I  ec^d  to  Walker,  after  he  sold  them  to  me, 
were  token  by  me  in  the  first  place  as  a 
credit  on  the  92,831.26  that  he  owed  Schneid- 
er ft  Davis,  and  he  owed  them  that  amount 
of  money,  less  (500  secured  by  a  mortgage 
on  the  cattle  and  a  second  mortgage  on  the 
land.  The  object  was  to  get  them  out  from 
under  a  heavy  mortgage.  They  wwe  in  one 
big  mortgage,  and  the  object  was  to  take 
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them  out  from  under  that,  and  put  them  In 
a  separate  mortgage,  to  themselves.  I  took 
them  from  him  by  a  bill  of  sale,  and  im- 
mediately sold  them  back  to  bim,  and  re- 
served a  lien  on  them.  I  dont  know  wheth- 
er I  got  (1,000  worth  of  cattle  or  not,  be- 
cause I  took  them  on  tbe  range.  I  agreed 
to  take  them  at  $1,000,  and  sell  tbem  back 
to  him  at  that  price,  thereby  -shifting  the 
security,  and  relieve  tbe  land  to  that  ex- 
tent, and  also  made  the  security  on  the  cat- 
tle so  that  he  could  handle  them."  It  is 
Inslsited  by  appellees  that  tbe  effect  of  tbls 
transaction  was  to  release  the  land  from  the 
trust  deed.  While  tbe  evidence  shows  that 
the  personal  property  was  released  from  the 
original  trust  deed  by  said  transaction,  there 
Is  no  plea  by  plaintiffs  relying  upon  said 
transaction  as  a  release  of  the  land  as  sure- 
ty; hence.  If  It  should  be  conceded  that  aald 
land  was  released  by  reason  thereof,  there 
Is  no  pleading  upon  which  a  verdict  or  judg- 
ment could  be  based.  No  Issues  were  sub- 
mitted to  the  Jury  relating  to  this  transac- 
tion, and  we  do  not  deem  it  proper  to  de- 
termine whether  or  not  the  effect  of  same 
was  to  release  the  land  as  security  for  the 
debt. 

Appellants  complain  of  tbe  failure  of  the 
court  in  not  subrogating  them  to  the  lien  on 
the  land  given  by  W.  G.  and  S.  B.  Walker  to 
Bascom  McDaniel,  guardian  of  plaintiffs,  and 
in  not  rendering  Judgment  for  the  amount 
of  tbe  notes  paid  by  them,  and  foreclosing 
the  lien  securing  same.  After  Schneider  & 
Davis  purchased  the  land  under  the  trust 
deed,  tbey  paid  the  McDaniel  notes  secured 
by  tbe  Hen  on  the  land.  It  appears  that  said 
lien  was  superior  to  theirs,  and  after  their 
purchase  of  the  land  they  paid  said  claim  to 
protect  their  title,  believing  it  was  neces- 
sary to  do  so.  Under  these  circumstances, 
Schneider  ft  Davis  should  not  be  considered 
volunteers  In  paying  off  said  claim,  but 
were  entitled  to  be  subrogated  to  the  rights 
of  the  holders  of  said  notes  and  lien.  Davis 
V.  Farwell  fTex.  Glv.  App.)  49  S.  W.  666. 
Tbe  Judgment  Is  rererwd,  and  cause  re- 
manded. 


O'NEAL  V.  CLYMBB.! 

(Oonrt  of  Civil  Appeals  of  Texas.  Nov.  8. 

1000.) 

LIMITATIONS  OF  ACTIONS  —  ABSKNOB  FROU 
8TATB— TRUSTS— AOnQN»-^ARTiaS-^>RAUD- 
ULBNT  GONVBTANGBS  —  TOAUD  —  BUB8B- 
QUENT  CRBDITORS-ORAHTOn^BVroBNOB. 

1.  Where  a  debtor  leaves  the  state  of  Texas 
before  the  debt  has  been  due  for  four  years, 
the  rannlDg  of  .tbe  statute  of  llmltatiraa  against 
the  claim  la  anapended  daring  his  absence. 

2.  Where  a  debtor  conveys  his  land  to  hia 
wife  to  defraud  hia  creditors,  and  to  bold  In 
secret  tmat  for  his  benefit,  tbe  atatute  of  limita- 
tions does  not  run  In  her  favor  against  the 
claioia  of  his  creditors,  since  the  title  never 
vested  in  faer. 
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8.  Where  a  debtor  has  eonT^ed  hli  land  to 

his  wife  in  secret  trust  for  bis  benefit,  sbe  may 
be  joined  as  a  defendant  in  an  action  by  a 
creditor  to  collect  a  debt  due  from  tbe  husband, 
in  which  the  land  has  I>eeD  attached  as  the 
haaband'a  property,  since,  though  the  action 
might  proceed  without  her,  her  richta  may  be 
determined  in  the  same  actiout  and  thereby 
avoid  a  multiplicity  of  suits. 

4.  A  deed  of  gift  made  by  an  inst^rent  hus- 
band to  bis  wife  to  protect  bis  land  from  his 
then  existing  creditoi's  is  not  fraudulent  as  to 
a  creditor  to  whom  he  uubseqaently  became 
indebted,  unless  the  deed  was  made  with  the 
view'of  contracting  sucb  debt,  and  intent  to  de- 
fraud such  creditor. 

5.  Where  a  conveyance  In  ordinary  form  of 
a  warranty  deed  contained,  after  the  descnp- 
tion  of  the  land,  a  spetial  Btlpnlation  that  at 
the  death  of  tbe  grantee  the  property,  or  the 
proceeds  tbereofr  Femainins  in  her.  should  re* 
vert  to  the  bodily  heirs  of  the  grantor,  do  Inter- 
est in  the  land  remains  in  the  grantor  subject 
to  execution  for  his  debt. 

On  Rehearing. 

6.  Where,  by  a  warranty  deed  in  ordinary 
form,  a  hosband  conveyed  land  to  his  wife,  and 
tbere  is  no  evidence  outside  the  deed  as  to  the 
intent  of  tbe  parties  or  understanding  oC  the 
wife  in  accepting  the  deed,  sbe  cannot  be  ad- 
judged to  hold  tbe  land  in  trust  for  her  hus- 
band at  the  suit  of  a  subsequent  creditor  of  the 
liusband,  since  tbe  burden  is  on  such  creditor 
to  dearly  contradict  the  terms  of  the  deed  by 
showing  that  such  terms  do  not  express  the 
real  transaction  between  tbe  husband  and  wife. 

7.  Where  a  husband  conveyed  land  to  his 
wife  by  a  warranty  deed,  and  afterwards  man- 
aged and  controlled  tbe  land,  such  management 
and  control  are  not  evidence  against  the  wife 
tiiat  the  conveyance  was  in  trust  for  the  hus- 
band's benefit,  since  he  bad  the  right  to  man- 
age and  control  her  separate  property;  and  bis 
conduct  in  this  particular  would  be  the_  same 
whether  the  land  was  a  bona  fide  donation  or 
not. 

8.  Where  a  basband  conveyed  land  to  his  wife 
by  a  warranty  deed,  his  afterwards  rendering 
the  land  in  his  name  for  taxation  is  not  evi- 
dence against  her  that  the  conveyance  was  in 
trust  for  his  benefit,  since  what  he  might  do 
or  say  as  to  her  separate  property  without  ber 
authority  could  not  prejudice  her  title. 

Appeal  from  district  court,  Hunt  county; 
Howard  Templeton,  Judge. 

Action  by  J.  M.  Glymer  against  Minnie  S. 
O'Neal  and  others.  From  a  judgment  for 
plaintiff,  defendant  Minnie  S.  O'Neal  ap- 
peals. Beversed,  and  motion  for  rehearing 
denied. 

MontroBe  ft  Pterson,  for  appellant  J.  O. 
Matthews  and  Elnley,  Etherldge  ft  Knight, 
tor  appellee. 

KAINEY,  C.  X  Appellee  Institated  this 
fiult  against  J.  G.  O'Neal  and  T.  E.  Byrd  to 
recover  on  a  note  executed  by  said  O'Neal  as 
principal  and  said  Byrd  as  surety.  Plaintiff 
caused  a  writ  of  attachment  to  issue,  and 
levied  on  the  land  In  controversy.  Appel- 
lant, Minnie  S.  O'Neal,  the  wife  of  J.  C. 
O'Neal,  was  made  a  party  for  the  purpose 
of  UtlgatlDg  her  right  to  the  land  levied  on, 
it  l)e]ng  alleged  that  she  held  same  by  vir- 
tue of  a  deed  executed  to  her  by  said  J.  0. 
O'Neal  In  fraud  of  creditors,  and  that  ahe 
bdd  It  In  trust  for  ber  said  husband  to  save 
it  from  forced  sale.    Detendania  Interposed 


serenl  exc^)tlODS  to  plalnttlTi  petltioii.  and 
answered  by  general  denial  and  apedal  pleas, 
which  wlU  be  noticed  h««after.  Jndi^ent 
was  rendwed  for  plaintiff  for  his  debt 
against  J.  a  CKeaU  and  foreclosing  flie  at- 
tachment  lien  oa  the  land  as  to  all  tbe  de- 
fendants, from  which  Mtnnle  O'Neal  appeals. 

It  Is  contended  that  ^alntUTs  cause  of  ac- 
tion as  to  the  debt  and  as  to  snbjectlng  tbe 
land  to  the  payment  of  same  was  barred  bgr 
limitation  of  fonr  years,  and  that  the  conrt 
erred  In  not  so  holdli^.  More  than  fonr 
years  elapsed  from  the  maturlly  of  the  debt 
tlU  tbe  bringing  of  this  suit,  but  It  was 
shown  that  b^ore  the  four  years  expired  J. 
C.  O'Neal  left  the  state,  and  remained  ab- 
sent therefrom  nntU  this  snlt  was  instituted. 
O'Neal's  absence  from  the  state  snspiHided 
the  running  of  the  stetnte;  therefore  plain- 
tiff's debt  was  not  barred.  Ayres  v.  Hender- 
son, 9  Tex.  S89;  Wilson  t.  Daggett,  88  Tex. 
375.  31  8.  W.  618.  We  are  also  of  the  opinion 
that  tbe  right,  if  any,  to  subject  the  land  to 
plaintiff's  debt  was  not  barred.  This  phase 
of  the  action  Is  based  upon  the  theocr  that 
title  never  vested  In  Minnie  O'Neal,  but  that 
she  held  it  in  tmst  for  J.  C.  O'Neal.  If  so. 
then  the  statute  does  not  apply. 

It  is  urged  that  there  was  a  misjoinder  of 
parties  and  actions  In  making  Minnie  O'Neal 
a  party,  and  In  seeking  to  litigate  ber  right 
to  the  land.  In  this  contention  we  do  not 
concur.  While  plaintiff  could  have  prosecut- 
ed hlB  salt  witiiont  making  hee  a  tiarty,  and 
foreclosed  the  attechmoit  lien  on  the  land, 
etc.,  btit  without  making  her  a  party  it 
would  not  have  affected  ber  r^to  in  tbe 
land,  and  anotiier  salt  would  have  been  nec- 
essary against  her  to  have  determined  her 
rights  in  the  land,  we  tbink  It  was  proper  to 
make  ber  a  party,  and  litigate  her  claim  to 
the  land,  as  was  done,  and  tiiereby  avoid  a 
multiplicity  of  suits.  > 

It  is  assigned  as  error  that  tbe  evidence 
fails  to  support  tbe  verdict,  in  that  It  falls 
to  show  that  the  transfer  of  the  land  was 
made  to  defraud  plaintiff,  his  claim  having 
been  contracted  subsequent  to  said  transfer. 
The  deed  of  gift  to  HInnle  O'Neal  was  exe- 
cuted by  J.  0.  O'Neal  on  September  9,  1891. 
and  the  debt  sued  on  was  incurred  on  De- 
cember 4,  1891,  nearly  three  months  subse- 
quent to  the  execution  of  the  deed.  Tbe  evi- 
dence warrants  the  exclusion  that  at  tbe 
time  of  the  execution  of  the  deed  of  gift  to 
his  wife  he  was  insolvent  and  executed  tbe 
deed  for  the  purpose  of  protecting  it  from  his 
then  existing  creditors.  There  Is  no  proof 
that  he  at  that  time  Intended  to  contract  this 
or  any  other  debt  In  the  future,  or  that  be 
had  any  Idea  of  borrowing  money  from  plaln- 
tlft,  and  made  the  deed  to  defraud  him.  In 
Cole  V.  Terrell,  71  Tex.  M9,  9  S.  W.  068,  U 
la  held  that  a  mere  voluntary  ctmveyance 
cannot  be  attacked  by  n  subsequoit  creditor 
unless  sucb  conveyance  Is  satisfactorily 
shown  to  have  been  made  with  the  express 
intent  to  defraud  nwHi  creditor.  The  case 
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under  eauMentloii  comet  wlthtn  the  prin- 
ciple there  announced.  M  the  evidence  fails 
to  ehow  an  eKpieea  Intent  to  defraud  tbe 
plaintiff.  For  tills  reason  the  judgment  of 
tbe  lower  court  must  be  rerersed  as  to  Mrs. 
O'Neal. 

Another  question  arises,  which  Is,  does  the 
terms  at  the  deed  reeerre  to  the  grantor  sudi 
an  Int^est  as  Is  subject  to  the  writ  of  at* 
to<dunent?  The  deed  from  J.  C  (^Neal  to 
bis  wife,  Minnie,  recited  a  consideration  of 
one  dollar  and  the  fnrthw  consideration  of 
love  and  affection,  and  then  proceeds  In  the 
usual  way  to  grant,  sell,  and*  convey  unto 
BUnnle  S.  OTfeal  his  Interest  to  the  land. 
Immediately  following  the  description  of  tbe 
land  to  the  deed  are  these  words:  "And  it 
Is  hereby  made  a  tpeclai  stipulation  that  at 
tbe  death  of  my  said  wife.  Minnie  S.  O'Neal, 
the  above-described  property,  or  the  pro- 
ceeds thereof  remaining  In  her,  the  said 
Minnie  8.  O'Neal,  shall  revert  to  me  and  my 
bodily  heirs;**  and  the  deed  doses  with  tbe 
usual  form  of  a  warranly  deed  to  land, 
wherein  he  binds  himself,  bis  heirs,  execu- 
tors, and  administrators,  to  warrant  and  for- 
ever defend,  all  and  singular,  the  said  prem- 
ises unto  tbe  said  Minnie  S.  O'Neal,  her  b^rs 
and  assigns,  against  every  person  whomso- 
ever lawfully  claiming  or  to  claim  the  same, 
or  any  part  thereof.  The  terms  of  the  caa- 
reyance  to  Minnie  O'Neal  vested  in  her  a 
fee-simple  title  to  the  land,  limited  only  Tyy 
the  condition  that,  If  stie  had  not  disposed  of 
It  at  her  death.  It  should  revert  to  J.  C. 
O'Neal.  This  gives  to  Minnie  O'Neal  the  ab- 
solute power  to  dl8[>08e  of  the  land,  and  a 
conveyance  by  her,  properly  executed,  would 
pass  tbe  title,  and  vest  In  tbe  grantee  a  fee- 
simple  title  to  the  land.  Lockridge  v.  Mc- 
Common.  90  Tex.  2&4,  38  S.  W.  33.  Such 
being  tbe  effect  of  the  terms  of  the  convey- 
ance to  her.  no  interest  remained  In  J.  O. 
O'Neal  to  the  land,  or.  If  so,  it  was  so  re- 
mote and  contingent  as  not  to  be  subject  to 
execution  for  his  debto.  Chase  v.  Bank,  89 
Tex.  816,  38  a  W.  406,  32  L.  R.  A.  785.  The 
Judgment  is  affirmed  as  to  J.  C.  O'Neal  and 
T.  H  Byrd.  and  reversed  and  remanded  as 
to  Minnie  CNeaJ. 

On  Motion  fbr  Rehearing. 

(Jan.  19.  1901.) 

The  appellee  concedes  that  tbe  principles 
of  law  announced  by  this  court  in  the  opin- 
ion heretofore  rendered  is  correct  when  ap- 
plied to  an  ai^>ropriate  state  of  facts,  but 
eontonds  that  said  principles  are  not  applica- 
ble to  the  issue  made  t)y  the  pleadings  and 
evidence  in  this  case.  The  Issue  which  the 
appellee  Insists  governs  the  case  is  whether 
or  not,  by  the  execution  of  the  deed  to  Mrs. 
CNeal,  It  was  Intended  that  the  tltie  to 
the  land  should  vest  in  her,  or  that  she 
should  bold  It  to  trust  for  her  husband.  Ac- 
cepting this  as  tbe  true  issue,  we  are  stlU  of 
tbe  oplaton  that  the  tvldence  Is  not  sufficient 


to  overcoms  Impnt  of  tbe  deed  as  Shown 
on  Ito  tooa.  There  caa  be  ao  qoestion.  If 
Mrs.  O'Neal  was  holding  the  land  In  trust 
fw  her  husband,  but  that  It  would  be  subject 
to  the  payment  of  the  debt  due  by  him  to  ap- 
pellee. Thm  li,  however,  no  evidence  show- 
ing what  her  understandtog  was  when  the 
deed  was  sncoted.  or  that  she  knew  the  to- 
tentton  of  her  husband  was  that  she  should 
hold  it  to  trust  for  him.  If  sudi  was  his  In- 
tentlw,  and  that  she  so  received  It.  The  ap- 
pellee being  a  subsequent  creditor,  and  toe 
evidence  falling  to  show  an  express  Inten- 
tion (m  toe  part  of  the  husband  to  defrsud 
him,  it  Is  Immaterial  to  falm  what  the  otoer 
motive  of  tbe  husband  was  In  executing  the 
deed,  unless  the  wife  accq)ted  the  deed  to 
the  land  for  the  purpose  of  holding  It  In 
trust  for  the  husband.  The  burden  of  show- 
ing that  the  deed  did  not  speak  the  truth 
was  upoo  appellee;  and  the  evidence  Intro- 
duced, In  our  <vlnl(m,  falls  to  show  that  tbe 
terms  of  toe  deed  do  not  express  the  real 
transaction  between  the  husbuid  and  wife. 
The  transaction  not  behig  fraudulent  as  to 
appellee,  to  Ingraft  upon  the  deed  a  trust  tbe 
evidence  should  be  clear  and  satisfactory. 
That  tbe  husband  managed  and  controlled 
toe  land  and  rradered  it  for  taxes,  to  our  oi^n- 
lon,  dioidd  not  weigh  against  the  righto  of 
the  wife.  Under  the  law  be  had  the  right 
to  manage  and  control  her  separate  property, 
and  bis  condnet  to  that  particular  would 
have  been  toe  same  wbetoer  toe  land  was  a 
bona  fide  dwiatlon  or  not  His  rendering  it 
to  his  name  for  toxation  does  not  affect  her 
tltie.  What  he  might  do  or  say  as  to  her 
separate  property  without  her  autoorlty  could 
not  prejudice  ber  tltie.  The  case  of  Blves 
V.  Stephens  (Tex.  Civ.  App.)  28  S.  W.  707,  is 
cited  in  support  of  appellee's  contention  that 
toe  evidence  Is  sufficient  to  support  toe  judg- 
ment In  this  case.  In  that  case  the  deed  to 
the  wife  purported  a  consideration  of  f 1,200. 
which  tbe  husband  explained  on  the  stoud 
to  be  toat  he  owed  bis  wife's  sister,  and 
tiiat  she  had  died,  intending  everything  she 
had  to  go  to  the  wife,  and  that  the  convey- 
ance was  based  upon  that  consideration. 
There  was  otoer  evidence  of  tosolvency, 
fraud,  etc.,  on  the  part  of  the  husband, 
which,  when  token  togetoer.  was  sufficient, 
we  toink,  to  warrant  toe  court  to  holding 
that  tbe  title  did  not  pass  for  tbe  want  of 
consideration.  There  Is  a  marked  difference 
between  that  case  and  this,  in  that  It  was 
there  shown  what  toe  transaction  waa  be- 
tween toe  husband  and  wife  aliunde  toe 
deed,  while  in  tols  case  there  was  no  evi- 
dence as  to  the  transaction  between  the  hus- 
band and  wife  except  toe  deed,  and  that 
shows  a  gift  whl<A  toe  husband  bad  a  ri^t 
to  make  at  that  time  as  against  appellee,  to 
this  connection  we  will  consider  appellee's 
motion  for  conclusions  of  fact.  It  being  stated 
toat  toe  decision  of  toe  court  practically  set- 
ties  the  case,  and  be  desires  to  apply  to  tbe 
siq^rane  court  tor  a  writ  of  anor.  We  will 
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not  set  out  the  facts  at  length,  aa  the  state- 
ment of  (acts  will  show  the  evidence,  deem- 
ing It  only  necessary  to  conclude  that  at  the 
time  0*Neal  made  the  deed  to  his  wife  he 
was  Insolvent,  and  made  the  deed  with  the 
intent  to  place  the  land  beyond  the  reach 
of  his  then  existing  creditors.  Before  the 
execnticHi  of  the  deed  he  had  disposed  of 
most,  if  not  all,  of  his  other  property  for  the 
purpose  of  placing  It  beyond  the  reach  of 
creditors.  He  had  told  parties  that  he  In- 
tended to  convey  this  tract  to  his  wife,  that 
It  would  be  valuable  &<Hne  day,  and  that  he 
would  have  something  to  fall  back  on  If  the 
worst  came.  Whether  or  not  he  executed 
the  deed  as  a  gift  to  his  wife  thinking  that 
would  protect  It  from  hie  creditors,  or  It 
was  understood  between  them  tliat  she 
should  bold  it  In  trust  for  him,  we  do  not 
conclude,  but  simply  bold  that  the  evidence 
Is  not  sufficient  to  contradict  the  terms  of  the 
deed.  The  debt  due  apj^iellee  was  contracted 
subsequent  to  the  execution  of  the  deed,  and 
same  was  not  made  to  defraud  aj^llee.  Uch 
Uon  for  rehearing  overruled. 


WESTERN  UNION  TEL.  CO.  v.  BRTSON,» 

(Oonrt  of  CStU  Appeals  of  Texas.  Jan.  19. 

1001.) 

TBLEQRAPHS— HESSAQBS-PROHPT  DELIVERY 
—RECIPIENT'S  FAILURE  TO  ACT— EXCUSE— 
EVIDENCE—INSTRUCTIONS— OFriCB  HOURS- 
REASONABLENESS  —  QUESTION  FOR  JURY- 
APPEAL— ASBiaNMBNTS— DUPLICITY. 

1.  A.  message  announcing  the  serious  illness 
of  plaintiff's  brother  was  received  at  the  place 
of  delivery  at  7  o'clock  p.  m.,  but  was  not  rte- 
lirered  to  the  addressee  for  plaintiff  until  8 
a.  m.  the  next  day.  PlaiDtitf,  who  lived  on  a 
ranch  some  distance  from  the  town,  received 
the  message  at  11  o'clock,  when,  after  waiting 
an  hour  for  an  answer  to  a  message  sent  by  him, 
he  returned  to  hts  ranch  for  suitable  clotheB 
hi  which  to  go  to  his  brother,  and  to  take  medi- 
cines to  his  sick  son,  and  give  instractions  to 
his  employes  at  the  ranch,  which  necessitated 
a  delay  until  an  evening  train,  by  reason  of 
which  nc  was  not  able  to  arrive  in  time  to  at- 
tend bis  brother's  fnneraL  Had  he  not  r»> 
tamed  to  the  ranch,  he  might  have  takra  an 
earlier  train,  by  which  he  would  have  arrived 
la  time.  If  the  message  had  been  delivered 
promptly,  plaintiff  could  have  attended  the  fo- 
neral,  and  he  was  able  to  have  purchased  new 
<jothe8  in  town,  and  written  instructions, 
thouKh  such  conrse  would  not  have  been  satis- 
factory. Held,  in  an  action  for  tailnre  to  deliv- 
er  the  message  prunptly,  that  the  evidence 
showed  a  reasonaole  excuse  for  plaintifiTs  fail- 
ure to  take  the  first  train  after  receiving  the 
message,  and  hence  it  was  not  error  to  refuse 
to  direct  a  verdict  for  defendant. 

2.  In  an  action  for  fsiiare  to  promptly  deliver 
a  teleKi-nm,  the  fact  that  plaintiff  missed  the 
first  train,  and  was  thereby  prevented  from  at- 
tendliiK  hiR  brother's  funeral,  by  reason  of  his 
return  to  his  ranch  to  change  nis  clothes  and 
carry  back  medicines  to  his  sick  son  and  give 
directions  to  his  employes,  it  was  not  error  to 
refuse  to  charge  that  defendant  was  not  liable 
M,  by  reasonable  expenditure  of  money,  plaintiff 
could  have  lessened  or  prevented  the  Injury, 
since  plaintiff's  excuse  for  delay  invc^ved  more 
than  an  expenditure  of  mouCT. 

3.  In  an  action  against  a  telegraph  eompaiu 
for  failure  to  promptly  deliver  a  message,  evi- 
dence that  the  office  was  kept  open  until  12 

*  Writ  of  error  denied  by  auprems  court. 


o'clock  at  night,  and  no  regular  office  hours 
had  been  fixed,  though  It  was  the  usual  custom 
to  keep  such  office  open  from  8  a.  m.  to  8  p.  m., 
autliovized  the  submibsiou  of  the  Question  as  to 
what  defendant's  office  hours  were  to  the  jury. 

4.  Where  a  telegraph  company  requested  an 
instruction,  in  an  action  tor  delay  in  the  deliv- 
ery of  a  message,  that  if  reasonable  office  hours 
were  established  at  the  receiving  office,  and 
the  message  was  not  received  until  after  such 
hoars,  defendant  wai  not  compelled  to  deliv- 
er the  same,  they  cannot  object  to  the  submia- 
sion  to  the  Jury  of  the  question  whether  sucb 
office  hours  were  reasonaUe. 

5.  Where  objections  relating  to  different  la- 
sues  are  grouped  In  the  same  urignment  to 
the  sufficiency  of  the  evidence  to  support  the 
verdict,  sufih  assignment  is  Insnffldent  to  au- 
thorize a  review  on  appeal. 

Appeal  from  district  court,  Gooke  oountr: 
D.  E.  Barrett,  Judge. 

Action  by  G.  W.  Bryaon  against  ttie  West- 
em  Union  Telegraph  Company.  From  a 
judgment  In  favor  of  the  plaintiff,  the  de- 
fendant appeals.  Affirmed. 

Wllklna,  VinaoD  &  BataeU  and  Geoife  H. 
Fearona.  for  appellant.  J.  T.  Adami,  for 
appellee. 

STEPHEN'S,  J.  Action  for  damages  re- 
sulting from  delay  in  the  transmission  and 
delivery  of  a  death  message.  The  objec- 
tions urged  to  the  first,  second,  and  third 
assignments  of  emir  for  not  being  briefed,  as 
required  by  tbe  rules,  under  repeated  rul- 
ings we  must  sustain. 

The  fourth,  fifth,  and  ninth  assignments 
raise  In  different  forms  the  Important  ques- 
tion in  the  case,  which  Is,  In  effect,  whether 
or  not  the  court  should  have  instructed  a 
verdict  against  appellee  upon  the  ground 
that,  to  quote  from  one  of  the  assignments, 
"tbe  uncontradicted  testimony  showed  that 
said  message  was  transmitted  to  Chickasha. 
and  delivered  to  Jack  Ware,  and  to  plain- 
tiff himself,  in  time  for  plaintiff  to  have 
gone  to  Centralla  and  reached  his  iHvtber 
before  his  burial,  If  the  plaintiff  had  availed 
himself  of  the  ordinary  means  of  travel  open 
to  bim":  tbe  case  being  one  in  which  appellee 
was  given  a  verdict  for  being  deprived  of  at- 
tending his  brother's  funeral  In  conaequence 
of  tbe  failure  of  appellant  to  promptly  de- 
liver to  Jack  Ware,  at  Chickasha,  Ind.  T.,  a 
message  sent  from  Centralla,  Mo.,  to  Gaines- 
ville, Tex,,  and  forwarded  to  Chlckaaha,  ad- 
dressed to  appellee  in  care  of  Jade  Ware,  an- 
nouncing that  appellee's  brother  was  not  ex- 
pected to  live.  The  message  was  received 
at  Chickasha  a  little  after  7  o'clock  p.  m., 
August  29,  1899,  but  was  not  dellvWed  to 
Jack  Ware  uutil  a  little  after  8  o'clodE  the 
next  morning.  Appellee,  whose  home  was 
at  Gainesville,  but  who  had  a  ranch  and  was 
engaged  In  feedli^  cattle  about  10  miles 
from  Chickasha.  came  to  town  that  morning, 
and  received  the  message  about  11  o'clock. 
By  taking  a  train  which  left  Chickasha  that 
afternoon  at  2:30,  he  could  have  gone  to 
Centralla,  Mo.,  In  tJme  for  tbe  funeral  of  bis 
brother.  We  must  therefore  determine 
whether  the  excuse  offered  for  not  .taking 
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ttiat  tnln  was  such  ai  to  mnuit  tba  ooort 
In  withdrawing  the  case  from  the  Jury,  for 
it  bu  been  held  in  this  state  tbat  such  an 
liane  Is  ordlnarilr  one  foe  tbe  Jury.  Tel- 
egrapb  Co.  t.  Lydtm,  82  Tex.  364,  18  S/  W. 
701;  Telegrapli  Co.  t.  Terrell  (Tex.  CIt.  App.) 
SO  S.  W.  TO;  TelegEaph  Co.  t.  ElUott  (Tex. 
GiT.  App^)  27  &  W.  219.  It  is,  bowerer.  In- 
slatod  tbat  in  tbls  Instance  tbe  excuse  was 
so  dearly  Insufficient  as  to  bring  It  within 
tbe  mle  an^Ued  In  Ttfegn]^  Co.  r.  Blrcb- 
field  (Tex.  CiT.  Aiip.)  88  8.  W.  68S.  and  there 
la  mncb  toroe  in  tbe  contoitifm. 

Aivellae  testlfled  "that  on  tbe  morning  of 
August  3fK  be  went  from  his  ranch 

to  Ghidusba,  and  arrlred'  there  about  11 
o'clock  tbat  mining;  that  Ur.  Ware  told 
blm  about  tbe  message,  and  be  wait  to  the 
d^iwt  and  saw  a  copy  of  It;  that  the  message 
was  sent  to  Cblckaj^  In  care  of  Jack  Ware, 
wbo  was  tbe  plalnUlTa  grocery  man;  that 
tbe  depot  was  76  or  100  yards  from  the  mton 
of  Ware;  that  when  be  (plaintiff)  received 
tbe  message  be  sent  a  message  to  bis  nephew 
at  Centralia  tbat  be  would  start  on  the  first 
train;  tbat  be  was  tn  town  that  morning, 
and  bad  come  to  get  simie  medicine  for  bis 
son.  wbo  was  sick,  and  was  In  his  shirt 
sleeres  and  overalls,  and  tbat  be  went  back 
to  tbe  ranch  to  deliver  the  medicine  and  to 
change  bis  clothes  and  give  InstrncUons  about 
business;  that  his  son  was  sick,  and  nobody 
was  In  charge  of  tbe  ranch;  that  he  had 
handa  working  on  the  ranch;  that  he  did 
not  know  that  bis  brother  was  sick,  but  tbat 
he  knew  that  his  general  health  was  bad; 
that  after  receiving  tbe  mefisage  he  went 
back  to  tbe  randi,  aud  fixed  up  some  mat- 
ters hastily,  and  retomed  to  Chickaaha,  and 
toidE  tbe  nl^t  train  at  2  o'clock  on  the  morn- 
ing of  Aiuust  81.  18B0;  that  be  went  from 
Cblclnaha  to  Kansas  City,  and  from  there 
to  Centralia.  arriving  there  about  10  o'clock 
p.  m..  Ai^nut  Slat;  tbat  when  he  got  tbote 
his  brother  waa  dead;  tbat  be  died  at  about 
4  o'clock  on  tbe  evening  of  August  tbe  SOtb." 
He  furtber  testified,  on  cross-examination, 
"tluit  it  was  prairie  country  between  bis 
ranch  and  Chickaaha,  and  that  they  bad  a 
pfetty  good  country  road  all  tbe  way  during 
August  1890:  that  at  tbe  time  he  was  worth 
as  much  as  ten  tbouaand  dollars,  and  could 
have  bought  a  suit  of  clothes;  tbat  be  bad 
mmey  on  hand  to  answer  his  needs,  and  bad 
credit;  tbat  his  alck  son  was  23  yeara  of 
age.  and  lived  on  his  ranch,  ma  married  and 
keeping  bouse,  and  was  assisting  plaintiff  In 
managing  his  business  at  tbe  rantdi;  that 
when  be  (the  witness)  was  away  bis  woo 
wonld  take  cbaige;  tbat  bis  son's  wife  was 
weir,  and  that  his  son  was  not  under  the 
treatment  of  a  doctor;  that  be  bad  bilious 
fevn.  and  bad  been  to  Ibe  doctor,  and  had 
been  there  for  medicine;  tbat  bis  son  had 
been  alck  for  a  couple  of  weeks,  but  was 
getting  better,  but  was  not  up;  tbat  he  had 
bands  on  bis  place;  that  he  went  bael^  home 
after  receiving  the  mesaage  to  take  some 


medicine  to  his  son  and  diange  bis  clothes 
and  give  instructions  as  to  his  bnslneas;  tint 
he  was  able  to  buy  a  suit  of  clothes,  and 
that  he  could  have  hired  some  one  to  take 
the  medicine  out  to  his  son;  tbat  be  could 
have  sent  word  out  to  his  men  by  the  mea- 
sengw*  giving  them  instructions  about  man- 
aging his  affairs  until  be  could  return,  but 
that  it  would  have  been  a  bunglesome  way 
to  do  It;  that  after  he  received  the  message 
he  could  have  hired  a  team  at  a  cost  of  about 
two  dollars,  and  driven  out  to  bis  ranch, 
and  on  tbe  way  thought  of  what  Instouctlons 
he  wanted  to  leave;  that  he  knew  tbat  a 
train  left  Chlckasha  on  tbe  evening  of  Au- 
gust ao.  1889.  at  2:80,  bound  for  Centralia; 
that  after  be  received  the  message  at  11 
o'clock  on  the  "">"''"g  of  August  80,  1800, 
he  did  not  know  whether  bis  brother  was 
dead  or  alive,  and  tbat  he  knew  that  It  had 
been  sort  tbe  evening  before,  and  stated  that 
bis  brother  was  not  expected  to  live;  tbat  if 
be  had  gone  «k  tbe  2;S0  train  on  the  even- 
ing Aivnst  SO,  1889,  be  would  have  arrived 
in  Centralia  about  12  nom  tbe  next  day. 
August  SI.  1889;  tbat  bla  brother  was  burled 
about  5  o'clock  on  the  evening  of  August  31, 
1880;  that,  bad  the  message  been  delivered 
to  Mr.  Ware  by  8  o'clock  of  the  2»th  of  Au- 
gust, he  (plalntlfr)  could  and  wonld  have  ax^ 
xlved  in  Ouktralla  ttie  evening  of  the  30th. 
wUdi  would  have  been  24  boura  earlier  than 
be  did  arrive  there,  and  about  18  hours  be- 
fore bis  brother's  fimeraL"  It  was  admitted 
tbat  if  the  mesaage  bad  been  prwnptly  de- 
livered he  oould  not  have  reached  hia  brotber 
before  bla  death.  He  furtbw  testlfled  tbat 
no  reply  was  received  from  the  message. 
"Wire  me  this  evening  tbis  place;  I  start  to- 
night,"—which  he  sent  to  Centralia  a  little 
after  li  o^dock;  that  be  waited  nearly  an 
hour  for  a  re^y  before  he  started  back  to 
the  ranch;  "tbat  be  had  cattle  feeding  at 
three  different  places,  and  that  bis  son  was 
not  able  to  give  them  attention;  tbat  he 
could  not  have  ^en  iustmctlons  as  to  t^eir 
management  In  writing  satisfactory  to  him- 
self." 

The  issue  was  thua  wbmitted  in  the 
chai^:  "Now,  If  yon  believe  from  tbe  evi- 
dence that  a  reasonably  diligent  and  pru- 
dent man,  possessed  of  tbe  same  Information 
tbat  plaintiff  had,  and  similarly  situated  and 
circumstanced  as  plaintiff  was,  aa  shown 
from  all  tbe  evidence  before  you,  would  have 
started  to  Us  brotber  on  tbe  train  tbat  passed 
through  Chlckasba  about  2:90  o'clock  p.  m. 
of  that  day,  tben  tbe  plaintiff  will  be  pre- 
cluded from  a  recovery."  Saving  set  out 
ttie  evidence  constitoting  tbe  basis  of  this 
diai^e,  we  need  not  discuss  it  fnrthnr  than 
to  aay  tbat  we  cannot  quite  aasent  to  tiie 
proposition  tbat  It  showed  oonduaiTely  tbat 
the  conduct  of  app^lee  In  waiting  tw  the 
night  train  was  wh(dly  Inwcusable;  there 
being  a  combination  ot  circumstances  ^wr- 
ently  conatralnlng  such  postponement  of  bis 
Journey,  and  a  moral  ImposslUlltr  M' 
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equivalent  to  a  physical  ooe  In  cases  of  this 
klud,  and  what  a  person  of  ordinary  prudence 
and  dillgeuce  woold  have  done  under  like 
drcnmstances  bdng  peculiarly  a  question  for 
the  Jury.  If  the  evidence  tended  to  show  a 
reasonable  excuse  for  the'  failure  to  talce  the 
arst  train,  and  we  tiilid:  It  did,  it  was  the 
duty  of  the  court  to  submit  the  Issue  to  the 
Jury.  We  are  not  required  by  these  assign- 
ments to  consider  the  suffleioicy  of  the  evl- 
'lence  to  sustain  the  finding  that  the  excuse 
n'os  reasonable,  but  cmly  whether  or  not  the 
issue  was  raised  by  the  testimony. 

The  twelfth  and  thirteenth  assignments 
complain  of  the  court's  refusal  to  charge  the 
Jury  to  find  for  appellant  If  by  a  reasonable 
apenditure  of  money  atH>ellee  could  have 
lessened  or  prerented  the  Injury,  but  we 
hardly  think  the  principle  thus  Invoked  was 
applicable  to  the  facts  of  this  case.  Some- 
thing more  than  expenditure  of  money  was 
InvolTed  in  the  excuse  for  the  delay,  and  the 
requested  charges.  If  given,  would  have  taken 
this  from  the  Jury.  The  charge  above  quoted 
was  all  that  was  required. 

The  sIxUi  and  seventh  assfgnments  com- 
plain of  the  charges  submfttiDg  the  defense 
of  oIBce  hours  for  delivering  telegrams  at 
Chlckasha.  It  Is  first  Insisted  that  the  evi- 
dence established  beyond  questl(»i  the  exist- 
ence of  such  office  hours  from  8  a.  m.  to  6  p. 
m.,  and  consequently  that  the  court  erred  in 
submitting  that  as  a  controverted  issue  of 
fact  to  the  Jury.  But  we  do  not  so  interpret 
the  record.  Hie  telegraph  office  at  Chick- 
asha  was  kept  with  the  railroad  office,  and 
tbe  call  boys  In  the  service  of  the  railroad 
company.  It  seems,  also  delivered  messages 
for  the  telegraph  company,  and.  while  tbe 
evidence  tended  to  prove  that  they  were  not 
required  to  do  so  aftor  6  o'clock,  the  operator 
testifying  tliat  the  messenger  boy  employed 
by  Mm  went  off  duty  at  that  hour,  it  also 
tended  to  prove  that  they  often  did  so.  Tbe 
telegraph  office  was  kept  open  till  12  o'clock 
at  night,  and  It  Seems  to  have  been  the  duty 
of  operators  at  such  offices  as  that  kept  at 
Chlckasha  to  deliver  messages  themselves, 
and  the  company  does  not  seem  to  have 
Qxed  any  delivery  hours  for  them,  although 
there  was  evidence  tending  to  show  hours 
lL\ed  by  custom  at  such  offices  from  8  a.  m. 
to  6  p.  m.,  this  being  left,  however,  to  the 
discretion  of  local  opwators,  while  at  offices 
of  a  higher  grade  tbe  hours  were  from  8  to  8. 
We  doubt  if  It  can  be  fairly  said  tbat  appel- 
lant had  any  estobllshed  hours  for  ddlvering 
messages  at  cailckasha,  although  the  oper- 
ator there  testified  that  It  had.  At  any  rate, 
tbe  evidence  warranted  the  submission  of  tbe 
issue  to  the  jury. 

It  Is  next  insisted  that  the  court  erred  In 
submitting  the  reasonableness  of  the  office 
hours  tor  delivering  messages  to  the  Jury. 
It  is  perhaps  a  sufflctenf:  answer  to  this  con- 
tention to  make  the  following  quotation  from 
appellant's  third  special  cbarge,  as  an  invi- 
tation to  the  court  to  submit  the  issue  to  the 


Jury:  "If  you  beUeve  from  the  evldaioe  tii«t 
tbe  defmdant  company  had  reaaonsUe  office 
hours  during  which  It  delivered  tdegrapbic 
messages  in  the  town  of  Chlckasha,  Ind.  T., 
it  was  not  by  law  compelled  to  deliver  mes- 
sages ontside  of  said  hours."  But  U  Uiia  be 
not  a  Bufficlwt  answer,  and  It  was  the  dtrty 
of  the  court,  as  appellant  contends,  to  paas 
upon  the  reasonableness  of  the  hoars,  we  are 
yet  not  jtrepared  to  hold  that  the  result 
should  have  been  different  Vnm  6  o'clock 
p.  nL  tin  night.  acecNTdlng  to  railroad  w  eveat 
snn  time,  at  Chlckasha,  Ind.  T.,  was  a.  loug 
time  in  Aiigust,  and  must  ban  covered  a 
considerable  port)<m  of  the  business  hours  of 
that  thrifty  business  town  of  2Ji00  or  3,000 
people.  The  telegraph  office  was  Itself  k^t 
open  for  boslness  till  long  after  that  time. 
The  operator  was  there,  and  could  easily 
have  delivered  the  message,  or  had  it  dtme 
(as  was  his  dn^),— a  message  which  in  its 
very  nature  promised  diligence  In  the  effort 
to  deliver  It,  unless  the  operator  was  lost  to 
all  sense  of  the  common  obligations  which 
humanity  Imposes.  We  cannot  escape  the 
conclusion  that  a  clear  case  of  negligence 
was  made  ont. 

The  last  assignment  of  ertw  complains  of 
the  verdict  but  Is  not  so  made  and  briefed 
as  to  require  us  to  pass  upon  the  aufficlaicy 
of  the  evidence  on  any  particular  issue,  since 
the  complaints,  which  relate  to  diverse  is- 
sues, are  grouped  In  the  asslgnm^t  and  no 
one  is  separately  bribed,  unless  it  be  that  ot 
the  ezcesslveness  of  the  radlct.  In  which  we 
find  no  merit  The  Judgment  Is  therefore 
affirmed. 


SHEBMAN,  8.  &  S.  RT.  CX>.  T.  BAYBS.! 

(Court  of  ClvU  Appeals  of  Texss.   Feb.  8, 
1901.) 

RAILROADS— ACCIDENT  AT  CROSSING— N BGLI- 
OENCB— WARNING- CONTRIBUTORY  NBOU- 
GENCB  —  INJURIES  TO  WIPB  —  AMOUNT  KB- 
GOVERABL.B— EXFBRT  WITNESS  —  BUCAUINA- 
TION-HTPOTHBTIOAL  QUESTIONS— INSTRUC- 
TIONS. 

1.  Plaintiff's  wife  was  drivlDg  north  on  a  pab- 
lle  bighwa/  which  crossed  defendant's  railroad 
track  at  light  aDgles.  Hie  view  of  the  track 
towards  tbe  east  from  the  highway  was  ob- 
strncted  until  a  point  20  feet  from  tbe  track 
was  reached,  bat  the  track  at  the  croesine  was 
visible  eIoqk  the  road  for  800  yards.  A  train 
was  cominu  from  the  east,  up  grade,  making 
noiae  b7  the  exhaust  of  tbe  engine,  andible 
tor  Bome  distance.  An  ordinary  wind  blew 
from  the  aouth.  No  warning  bj  bell  or  whittle 
was  given.  I'laintlff't  wife,  on  reaching  a 
point  about  20  feet  from  the  track,  saw  the  en- 

?'ine  within  80  or  40  feet  from  the  croaaing, 
nmped  from  the  vehicle,  and  ran  to  catch  the 
horse's  rein.  The  horse,  bectHninx  frightened, 
wheeled  around  and  knocked  her  down.  Eeld^ 
that  the  injury  was 'due  soldy  to  negligence  of 
defendant's  trainmen  in  fauing  to  Uow  the 
whistle  or  rinK  the  bell. 

2.  Where  plaintilTs  wife,  a  stout,  healthy 
woman,  was  cut  and  bruised  and  injured  inter- 
nally about  the  stomach  and  bowels,  suffering 
a  prolupstts  of  the  womb  and  frequent  men- 
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•tnial  Imfalarities,  such  injarlw  ftatborixed  a 

Terdiet  for  S3,500  In  favor  of  her  bosband. 

3.  The  Issae  in  an  action  for  perBonal  injuries 
was  whetber  or  not  the  condition  ot  the  injor- 
ed  person  after  the  accident  was  doe  to  tlie 
injnries  she  then  receired,  and  there  was  no 
conflict  as  to  the  facts.  An  expert  witness  was 
asked  the  gnestion,  "Assnming  the  testimony 
giTen  to  be  true,  to  what  wowd  jon  attrihate 
th«  injories  of  E.?"  Hdd.  that  this  did  not  call 
for  his  opinion  on  the  cTldence  glren,  there  be- 
ins  DO  conflict  therein. 

4.  Hypothetical  qnestions  are  not  necessai? 
where  the  evidence  shows  but  OQe  state  of 
facts,  about  which  there  is  no  conflict. 

6.  A  qnaliflcatlon  of  spedal  charges  relotlDg 
to  contrtbatory  negligence  and  to  defendant's 
richt  to  recover  damages  for  injuries  to  his 
wife  by  a  railroad  company's  negligence,  which 
charged  that  "if  E.  was  gnilty  of  any  act  of 
DPgligence  (that  is,  if  she  did  not  act  as  a  per- 
son of  ordinary  pmdence  would  have  done  un- 
der the  circnmstances),  and  her  negligence  caus- 
r-d  or  contributed  to  her  Injurr,  then  she  would 
be  gallty  of  contributory  negligence,  and  plain- 
tiff could  not  recover;  but,  if  she  acted  as  a 
person  of  ordinary  pmdence  would  have  acted 
trader  the  circumstances,  then  her  acts  would 
not  pr^ent  plaintlfiF  from  recoTerlng  on  any  of 
the  theories  of  such  special  charges,^— correctly 
stated  the  law. 

6.  An  ioBtruction  on  contributory  negligence, 
applicable  to  other  special  charges,  but  given  in 
connection  with  a  charge  relating  to  proximate 
eaose,  waa  not  thereby  rendered  erroneous. 

Appeal  from  district  court,  HopUne  cotin- 
ty;  Howard  Templeton,  Judge. 

Action  hj  A.  Lb  Kavei  against  the  Sber- 
man,  Sbrereport  ft  Sontbern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Oraddock  ft  Looney.  for  appelant.  OroB- 
by  ft  Dlnamore,  for  appdiea. 

RAINET,  a  J.  AppeUee  Instituted  this 
suit  to  recover  of  appellant  damages  for  per- 
sonal Injuries  to  bis  wife  alleged  to  have 
been  caused  by  the  negligent  operation  of  a 
train.  Appellant  answered  by  general  de- 
nial, and  specially  that  >£r8.  Eaves  was 
guilty  of  contributory  negligence,  In  driv- 
ing too  near  the  railroad  track,  without 
stopping,  looking,  or  listening  for  the  train, 
etc.  Plaintiff  recovered,  and  defendant  pros- 
ecutes this  appeal. 

The  evidence  shows  that  on  September  4, 
1S99,  Mrs.  Ophelia  Eaves,  wife  of  the  appel- 
lee. In  company  with  Mrs.  B.  Odam  and  the 
little  boy  of  the  latter,  were  traveling  In  a 
single-horse  buggy,  without  a  top  to  It,  along 
the  public  road  leading  Into  Oumby,  Hop- 
kins county,  from  the  south,  which  road 
crosses  the  railroad  within  a  few  feet  of  the 
appellant's  depot  at  Oumby.  The  railroad 
track  at  Cumby  and  for  some  distance  on 
either  side  runs  east  and  west,  and  the  pub- 
lic road,  which  appellee's  wife  and  those  ac- 
companying her  were  traveling,  runs  north 
and  south,  crossing  the  railroad  at  right 
angles  at  the  depot.  Appellee's  wife  and 
those  with  her  were  coming  from  the  south, 
and  going  towards  the  business  part  of  the 
town  of  Cumby,  which  is  located  north  of 
the  depot  The  depot  Itself  Is  north  of  the 
main  track,  and  between  the  depot  and  tbe 


main  track  is  a  side  tra^  tbe  side  trade 
being  within  8  or  10  feet  of  tbe  main  track, 
and  tbe  depot  platform  la  quite  near  tbe 
side  track.  Tbe  road  wblcb  appellee's  wife 
was  traveling  waa  a  public  highway,  and 
the  chief  one  leading  into  Cumby  from  tbe 
south;  waa  used  a  great  deal  by  the  people 
of  that  town,  and  the  country  people  living 
south  fnuD  It.  A  large  portion  of  tbe  nsA- 
dence  portion  of  Cnmby  la  aoutb  of  the  rail- 
way trade.  The  train  was  approaching  from 
the  east,  and  an  ordinary  wind  was  Mowing 
from  the  souU).  Along  the  road  for  some 
SOO  yards  from  tbe  crossing  tbe  railway 
track  at  tbe  croaslng  could  be  seen  by  a  per^ 
son  In  tbe  blg^way.  On  tbe  east  of  and  near 
the  public  road  were  a  bam  and  WKhard, 
which  obstructed  the  Tlew,  and  a  train  ap- 
proaching from  the  east  could  not  be  seen 
In  approaching  from  tbe  aonth  until  reach- 
ing a  point  about  20  feet  from  tbe  railroad 
track.  Uis.  Eaves  and  companion  were  drlv* 
Ing  In  an  ordinary  gait  and  when  they 
reached  within  about  that  distance  they 
saw  a  train  coming  from  tbe  east  under  full 
headway,  and  about  30  of  40  feet  from 
the  crossing.  Immediately  the  buggy  was 
stopped,  they  jumped  otit  Urs.  Eaves  ran 
to  the  horse,  caught  hold  of  the  rein  and 
the  horse  became  frightened,  wheeled 
around,  knocked  her  down,  ran  over  her. 
pulled  the  buggy  over  her,— her  feet  caught 
In  the  lines,— and  dragged  her  some  2S  or  30 
steps.  She  was  cut  and  bruised  In  various 
places  about  the  body  and  limbs,  and  in- 
jured Internally  about  the  stomach  sad 
bowels.  She  was  a  stout,  healthy  woman 
before  the  Injury,  and  prior  thereto  she  bad 
no  irregularities  In  her  monthly  sickness. 
She  has  suffered  from  prolapsus  of  the  womb 
and  has  been  flooding  at  frequent  periods 
since.  She  suffered  In  other  ways,  but  we 
deem  It  sufllclent  to  say  that  the  evidence 
shows  that  she  was  Injured  In  a  way  that 
authorized  tbe  amount  of  judgment  recov- 
ered. Tbe  evidence  warrants  the  conclusion 
that  there  was  negligence  on  the  part  of  tbe 
8er%-antB  operating  the  train  In  falling  to 
blow  the  whistle  and  ring  the  bell  In  ap- 
proaching the  crossing,  and  that  such  neg- 
ligence was  the  proximate  cause  of  the  In- 
jury. It  also  warrants  the  conclusion  that 
Mrs.  Eaves  was  not  guilty  of  contributory 
negligence  in  approaching  the  crossing. 

On  tbe  trial  Dr.  Dial  was  asked,  as  an  ex- 
pert, whether  or  not  he  had  heard  the  testi- 
mony offered  In  the  case  as  to  the  cause  of, 
and  the  manner  in  which,  tbe  injuries  to 
the  shoulder  and  womb  were  sustained,  to 
which  he  replied  In  the  affirmative.  There- 
upon he  was  asked  by  plaintiff:  "Assum- 
ing the  testimony  of  the  witnesses  which  he 
had  heard  to  be  true,  to  what  did  he  at- 
tribute the  Injuries  to  Mrs.  Eaves'  shoulder 
and  wombk  to  which  question  defendant  then 
and  there  objected  because  calling  fw  an 
opinion  of  a  witness  upon  tbe  evidence  as 
detailed  by  tbe  wltnesaea,  and  requiring  bim 
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to  pass  upon  the  eTldmce  In  the  case,  Thlch 
objection  was  by  the  court  oTemiled  and 
tbe  wltnen  permitted  to  answer  that,  aa- 
aumlng  the  facts  detailed  by  tbe  witnesses 
to  be  true,  be  would  attribute  the  Injury  to 
the  shoulder  and  to  tbe  womb  to  tbe  acci- 
dent by  the  fright  of  tbe  horse  by  tlie  train." 
This  action  of  the  court  Is  assigned  as  er- 
ror. 1^  the  case  of  Armendalz  v.  StUlman, 
67  Tex.  468»  8  S.  W.  678,  cited  by  appel- 
lant's counsel  In  support  of  their  position, 
tbe  evidence  was  conflicting  as  to  the  Is- 
sue about  which  the  expert  was  Internet* 
(>d;  aud  Justice  Stayton,  In  passing  upon  the 
admissibility  of  tbe  expert  opinion  In  such 
a  case,  says:  "If  such  a  witness  bases  his 
opinion  on  a  state  of  facts  which  he  has 
heard  other  witnesses  testify  to,  the  value 
of  his  opinion  depends  upon  the  actual  ex- 
istence of  the  facts  on  which  he  bases  It; 
and  whether  the  facts  so  existed  must  be  de- 
termined by  the  court  or  Jury,  and  not  by 
the  expert  In  cases  In  which  the  evidence 
Is  conflicting  on  the  facts  on  which  the  opin- 
ion of  the  expert  Is  founded,  he  cannot  be 
permitted  to  determine  what  the  facts  actu- 
ally were,  and  to  give  an  opinion  upon  his 
own  conclusion  upon  such  conflicting  evi- 
dence; for  It  Is  the  province  of  the  court 
or  jury  trying  the  case  to  determine  the  ex- 
istence or  nonexistence  of  the  facts  on  which 
the  expert's  opinion  Is  based.  The  evidence 
conflicting.  If  the  defendants  desired  the 
opinion  of  the  expert  upon  the  state  of  facts 
which  tbe  evidence  offered  by  them,  includ- 
ing tbe  evidence  of  the  expert  in  so  far  as 
he  stated  facts,  tended  to  establish,  then 
they  should  have  sought  his  opinion  upon 
the  hypothetical  case  thus  made.  This  they 
did  not  They  simply  asked  for  and  receiv- 
ed an  opinion  based  upon  conflicting  evi- 
dence, which  necessarily  required  tbe  wl& 
ness  to  pass  upon  disputed  facts."  See,  also, 
Rog.  Exp.  Test  pp.  63-66.  It  Is  to  be  no- 
ticed that  the  rule,  announced  by  Justice 
Stayton  Is  based  upon  tbe  fact  that  the 
opinion  of  the  ex:pert  witness  was  elicited 
upon  testimony  of  witnesses  as  to  a  condi- 
tion about  which  there  was  a  conflict  In  the 
testimony  as  to  the  cause  that  produced  tbe 
condition.  In  the  case  under  consideration 
there  Is  no  conflict  as  to  the  facts.  There 
is  no  conflict  as  to  Mrs.  Saves*  condltl(m  be* 
fore  and  after  the  accident,  or  that  she  re- 
ceived Injuries  at  the  time  and  In  the  man* 
ner  she  stated  in  her  testimony.  The  Is- 
sue  was  whether  or  not  her  condition  Rtter 
the  accident  was  attributed  to  the  Injuries 
she  then  received,  and  the  question  required 
the  witness  to  assume  that  the  facts  stated 
in  regard  to  the  Injury  were  tme.  There 
was  no  necessl^  of  a  hypothetical  question 
being  propounded,  as  in  propounding  such  a 
question  the  evidence  of  the  witnesses,  in 


substance,  would  have  been  embraced  there- 
in; there  being  but  me  state  of  the  evidence, 
and  no  conflict  of  the  evidence  as  to  tbe 
facts  relating  to  when  and  how  she  was  in- 
jured, and  her  condition  afterwards.  Jones 
V.  Ballway  Co.  (Ulnn.)  45  N.  W.  444;  Dwlo- 
neU  V.  Abbott  (Wis.)  48  N.  W.  49G;  Lawaon. 
Bxp.  Bv.  (2d  Bd.)  175;  Gates  v.  Fleischer,  67 
Wis.  604,  30  N.  W.  674;  Wright  v.  Hardy,  22 
WI&  348. 

The  appellant  requested  the  giving  of  six 
special  charges,  which  the  court  gave.  Five 
of  these  related  to  contributory  negligence, 
and  presented  various  theories  deductble 
from  the  evidence  as  to  tbe  conduct  and  acts 
of  Mrs.  Eaves  at  tbe  time  of  the  accident 
The  other,  which  was  the  second  special  re- 
quested charge,  was,  in  effect  that  Mrs. 
Eaves  could  not  recover  unless  the  negli- 
gence of  defendant  was  the  proximate  cause 
of  tbe  Injury.  To  the  sixth  special  charge 
tbe  court  appended  thla  qualification:  "If 
Mi-s.  Baves  was  guilty  of  any  act  of  negli- 
gence (that  Is,  if  she  did  not  act  as  a  per- 
son of  ordinary  prudence  would  have  done 
under  the  circumstances),  and  her  negligence 
caused  or  contributed  to  her  Injury,  then 
she  would  be  guilty  of  contributory  negli- 
gence, and  tbe  plaintiff  cannot  recover;  but. 
if  she  did  act  as  a  person  of  ordinary  pru- 
dence would  have  acted  under  the  circum- 
stances, then  In  no  event  would  ber  acts  pre- 
vent tbe  plaintiff  from  recovering  on  any  of 
the  theories  submitted  In  any  of  the  special 
charges."  The  quallflcatlon  expressed  a  cor- 
rect principle  of  law.  and  as  five  of  said 
charges  were  somewhat  similar  In  their  char- 
acter, and  In  some  respects  reiterated  the 
same  matter.  It  was  not  eiror  as  to  these. 
While  by  a  strict  construction  It  applies  to 
the  second  special  charge,  relating  to  "prox- 
imate cause,"  yet  it  has  no  application,  and 
was  evidently  not  so  Intended  by  the  learn- 
ed trial  Judge.  The  acts  of  Mrs.  Eaves 
could  In  no  event  have  affected  the  question 
of  proximate  cause,  and,  as  her  acts  could 
relate  only  to  the  question  of  contributory 
negligence.  It  Is  not  probable  that  the  Jury 
considered  It  in  any  other  relation,  and  It 
was  not  misled  thereby.  We  flnd  no  error 
requiring  a  reversal  of  tbe  judgment  and  it 
is  affirmed. 

(Feb.  23.  1901.) 

At  the  request  of  the  appellant,  we  flnd.  In 
addition  to  the  facts  heretofore  fonnd,  the 
following:  Tbe  railroad  track  going  into 
Oaml^  from  the  east  la  up  grade  for  about 
one  mile,  tiie  depot  being  about  the  crest 
Tbe  train  that  frlt^teued  Mrs.  Baves*  horse 
was  the  local  freight,  and  In  ascending  the 
grade  made  cmislderable  nirise  by  the  ex- 
haust of  the  engine,  which  could  be  heard 
some  distance.  It  was  heard  by  some  of  the 
defendant's  witoesses  one^ialf  mile  away. 
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(Osait  of  OtU  Appwli  ctf  Texai.  Jan.  12, 
1901.) 

APPEAL— BTIDBNCB  —  VARIANCE  —  AIDSR  BT 
VERDICT  —  EXECUTION  —  RETURN  —  BANK- 
RUPTCY—ACTION BY  TRUSTEE— ALLEGATION 
OF  CAPACITY  TO  SUE— PARTNERSHIP— RE- 
CEIVERS. 

1.  OhJectl<m  cannot  be  flrst  mtdo  after  Ter- 
dict  that  a  Judgment  introdaced  la  flTidence 
was  rendered  in  the  county  court  instead  of  the 
district  court,  as  alleged  in  the  pleading;  th« 
misdescription  being  a  clerical  mistake,  which 
might  have  been  corrected  bj  trial  amendment, 
had  objection  been  made  at  the  propw  time, 
and  It  iu>t  bring  shown  that  the  oppoute  party 
was  misled  or  injured  by  reason  of  the  mis- 
take, or  that  the  Kranting  of  a  new  trial  would 

Elace  him  in  any  better  position,  so  far  as  that 
sue  was  concerned. 

2.  The  return  on  an  execntion  against  the  In- 
tMrest  of  a  partner  in  firm  property  is  not  In- 
snffident  for  failure  to  show  the  manner  In 
which  the  levy  was  made,  the  statute  (Rev. 
St.  art  2352)  providing  how  the  levy  must  be 
made,  but  not  requiring  the  return  to  show 
how  It  was  made;  the  presumption  being  that 
the  officer  did  his  dutr,  and  made  the  levy  In 
the  manner  prescribed  by  law. 

3.  Oouceding  a  notice  of  levy  on  a  partner's 
Interest  in  a  stock  of  firm  merchandise  to  be  a 
part  of  the  return  to  which  it  was  attached,  and 
controlling  as  to  the  description,  its  omission  of 
the  fixtures  shown  by  the  return  to  have  been 
levied  on  did  not  affect  the  validity  of  the  levy 
ma  to  the  other  property  seised. 

4.  Objection  to  a  petition  of  intervention  by 
s  trustee  In  baokruptcy  that  it  failed  to  alien 
tiiat  the  bankrupt  had  been  adjndged  a  bank- 
Tupt  la  obviated  by  an  answer  containing  such 
allegation,  tboiigh  a  demurrer  to  the  paragraph 
of  answer  containing  the  allegation  U  sustain* 

•d. 

5.  Bankr.  Act  189S,  I  88,  gives  .a  referee  in 
bankruptcy  the  authority  of  a  bankruptcy 
court,  except  concerning  appUcalions  for  com- 

Sositions  and  discharges,  when  such  authority 
I  not  denied  by  otber  provisions  of  the  act, 
and  no  lorovlaion  prohibits  him  from  appointing 
m  trustee.  BOd,  that  an  allegation  bv  a  trustee 
that  ha  was  duly  appointed  trustee  by  the  ref- 
eree was  equivalent  to  a  dedaratloo  that  the 
drcnmstanees  existed  which  empowered  the 
referee  to  make  the  appointment. 

6.  Objection  that  a  trustee  in  bankruptcy 
could  not  intervene  in  an  action  without  leave 
of  court  cannot  be  Srat  made  after  verdict 

7.  One  intervming  In  his  capacity  as  trustee 
in  bankruptcy  need  not  prove  his  appointment 
and  guallncatloo  unless  his  right  to  recover 
in  that  capacity  is  denied  nnder  oath,  as  requir- 
ed by  Rev.  St.  art.  1266,  since  Bankr.  Act  1898, 
I  70,  vaats  the  title  to  the  bankropt's  estate  in 
the  trustee. 

8.  A  Judgment  creditor  of  a  partner  having 
leried  on  bis  Interest  In  the  firm  and  purchased 
it  at  the  sale,  the  old  partners  cononued  the 
business,  selling  the  old  goods  and  replenishing 
with  new.  fl«d,  in  an  action  by  the  creditor 
for  the  recovery  of  the  debtor  partner's  Inter- 
est, that  his  recovery  was  not  limited  to  the 
goods  bought  at  the  sale  and  actually  in  stock 
at  the  time  of  trial,  but  be  was  entitled  to  <:om- 
pensation  for  the  proper^  disposed  of,  as  for 
a  conversion. 

9.  A  judgment  creditor  of  a  partner,  having 
purchased  the  tatter's  interest  in  the  firm  prop- 
erty under  execution,  sued  to  recover  such  in- 
terest. The  trustee  In  bankruptcy  of  the  part- 
ner intervened,  and  it  was  agreed  between 
tbem  as  to  the  division  of  the  proeeeds.  tf  eld, 
that  the  creditor  waa  not  prevented  fmn  recov- 
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ering,  as. against  the  debtor,  because  his  proof 
failed  to  snow  the  extent  of  his  interest,  or 
the  value  of  the  goods  converted  by  the  debtor 
and  his  pai-tner  between  the  sale  and  trial, 
rince,  even  If  he  was  not  entitled  to  recover 
any  of  the  property,  the  trustee  was  entitled 
to  recover  all  of  it 

10.  Where  A.  loans  B.  money  to  buy  property, 
and  the  purchase  is  made  for  B.,  though  title 
is  taken  In  A.'s  name  for  the  purpose  of  pro- 
tecting the  property  from  B.'s  creditors,  the 

Sroperty  belongs  to  B.,  and  is  subject  to  his 
ebU. 

11.  On  the  questlMi  whether  A.  was  the  nal 

purchaser  of  property,  or  whether  B.  was  the 
purchaser  and  It  was  taken  in  A.'s  name  to  pro- 
tect it  from  B.'s  creditors,  evidence  as  to  A.'s 
financial  condition  before  and  after  the  pur- 
(Aase,  and  statements  made  bj  him  in  relation 
thereto,  are  admissible. 

12.  Evidence  concerning  B.'s  failure  in  busi- 
ness and  insolvency  was  admissible,  as  tend- 
ing to  show  a  reason  for  his  making  the  pur- 
chase in  the  name  of  another. 

13.  Evidence  that  B.,  though  insolTent,  bad 
some  money,  was  admissible,  as  tending  to 
prove  his  ability  to  make  the  purchase. 

14.  Statements  bf  B.  concerning  the  purpose 
of  an  attempted  purchase  by  him,  thougn  made 
when  A.  was  not  present,  were  admisslDle;  the 
Jnry  being  instmeted  that  they  could  not  con- 
alder  It  unless  they  found  tliat  there  was  an 
agreement  between  A.  and  B.  by  which  B.  was 
authorized  to  use  A.'s  name  to  cover  up  prop- 
erty he  might  buy,  and  that  the  statements 
were  made  in  pursuance  of  the  agreement. 

16.  Under  Bev.  St  art  1465.  authorizing  the 
court  to  appoint  a  receiver  in  an  action  be- 
tween partners  or  others  jointly  intepested  in 
any  property,  where  the  property  is  in  danger 
of  being  lost  or  materially  injured,  a  receiver 
Is  properlr  appointed  after  verdict  and  pend- 
ing appeal  in  an  action  to  subject  the  interest 
of  a  partner  In  firm  property  to  his  debts.— he 
being  insolvent  and  In  the  possession  and  man- 
agement of  the  property,  and  likely  to  misap. 
propriate  it. — though  the  other  partner  is  sol- 
vent, and  able  to  respond  in  damages,  should 
he  waste  or  misappropriate  It 

Appeal  from  district  court,  Orayson  coun- 
ty; Don  A.  BUsB.  Judge. 

Action  by  the  Meyer  Bros.  Drug  Company 
against  J.  L.  Jones  and  others;  Burton  Rich- 
ards, intervener.  From  a  Judgment  for  plain- 
tiff and  Intervener,  defendanta  appeal.  Af- 
firmed. 

Banett,  8Imm«u  &  Freeman  and  Oallo- 
waj  A  Templeton,  fdr  ^pdlanti.  A.  H. 
Colver,  Blosel^  &  Smith,  and  T.  B.  B^pstien, 
fw  apptileea. 

TEUPLB9T0N.  J.  Tbe  appellant  Jonea 
and  one  Howard  were  psrtuera  In  fiie  retail 
drag  hualness  at  Denlam.  Tu.  In  Jnne,  18BS, 
Howard  aold  bis  InteFset  In  the  Iraalaeas  oa- 
tenalUy  to  the  appelant  BImmona,  bat  the 
■ppelleea  contend  that  the  appelkut  De 
Gangh  waa  tbe  real  parcbaaer.  The  boalneos 
was  thereafter  conducted  In  tbe  name  of 
Jmea  ft  EUmmons.  De  Oaogb  had  been  en- 
gaged fai  tbe  drag  badness  at  Anstfai,  Tex., 
and  bad  become  Indebted  to  tbe  Ueyer  Bros. 
Drug  Company.  He  failed  In  boslnesa,  and 
the  drag  company  reduced  Its  claim  against 
blm  to  Jndgmrat:  ExecntlDa  was  Issued  on 
tbe  Jndpnent,  and  on  A^l  U.  1896,  was  lev- 
ied on  De  Oangb'a  Interest  In  the  bnalnees. 
nm  In  the  name  of  Jonea  ft  lUmniona.  Tbw* 
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waa  a  ule  under  the  lery  on  May .  S,  1890^ 
and  the  drug  company  became  the  purcbaser 
at  tbe  eaie,  and  received  a  bill  of  sale  tvam 
the  sheriff.  On  December  21.  1806,  13ie  drug 
company  broagbt  1^  snlt  a^nat  Jonea, 
Simmons,  and  De  Gaogb,  alleging  the  facta 
above  stated,  and,  further,  that  De  Oaogb 
waa  at  the  time  of  the  levy  the  owner  of  an 
undivided  one-balf  Interest  In  the  said  bnsi- 
neaa,  by  virtue  of  the  purchase  from  How- 
ard; It  being  cbarged  that  the  purchase  waa 
made  In  the  name  of  Slmmona  for  the  pur^ 
pose  ct  covering  De  Gaugh's  property  and 
preventing  Ita  seizure  by  hla  creditors.  Buc^ 
ion  lUcbazda  Intervened  In  the  suit,  and  al- 
leged that  he  was  trustee  In  bankruptcy  for 
tbe  creditors  of  De  Oaugh,  and  that  Da 
Gaugh  had  an  interest  In  the  said  business, 
whldi  he.  as  trustee,  was  entitled  to  recover. 
There  waa  a  trial  by  Jory,  which  rranlted  in 
a  Judgment  In  favor  of  plaintiff  and  Inter- 
vener for  tbe  recovery  of  an  undivided  one- 
half  Interest  In  all  the  pn^rty  owned  by^ 
the  firm  of  Jones  &  EBmnums.  Thereupon  a 
receiver  vas  appointed,  who  qualified  and 
to(A  charge  of  the  business.  Jones,  Sim- 
mons, and  De  Gaugh  have  appealed  from 
said  Judgment  and  from  the  order  appointing 
the  receiver. 

It  was  alleged  the  drug  company  that 
tbe  Jud^n«it  under  which  It  claims  was  ren- 
dered in  the  district  court  of  Travis  conn^, 
but  the  Judgment  introduced  In  evidence  was 
rendered  In  the  county  court  of  aald  county. 
It  la  Insisted  that  the  variance  la  fatal,  and 
conatltutea  fun^mental  error.  We  are  of 
die  o[rinlon  that  the  objection  should  have 
been  made  when  the  Judgment  was  offered, 
and  that,  as  this  was  not  done.  It  cannot  be 
urged  for  the  first  time  after  verdict.  The 
plaintiff  claimed  title  to  the  property  sued 
for  by  virtue  of  a  Judgment  and  execution 
sale  thweunder  agalust  De  Gaugh.  The  mis- 
description of  the  court  In  which  the  Judg- 
moit  waa  rendsed  was  obviously  a  clerical 
mistake,  which  might  have  be«i  corrected  by 
trial  amendment,  had  the  objection  been 
made  at  the  proper  tlmek  It  Is  not  shown 
that  appellanta  were  misled  or  injured  by 
i-eason  of  tbe  mistake,  or  that  the  granting 
of  a  new  trial  would  place  them  In  any  bet- 
ter position,  so  far  as  this  Issue  Is  concerned. 
If  appellanta  desired  to  take  advantage  of 
the  mistake  of  the  pleader,  Ibey  should  have 
Interposed  their  objection  on  the  trial,  and, 
not  having  done  ao,  cannot  now  c<»nplalu. 

It  la  contended  that  the  eberUTa  return  oa 
the  execution  Is  insufficient,  fbr  tbe  reason 
tiiat  the  manner  In  which  tbs  levy  waa  made 
la  not  shown.  Article  2802.  Rev.  St,  provldea 
how  a  levy  on  partnerah^  pnqier^  shall  be 
iBHde:  and  In  Hlddlebrook  v.  Zapp,  79  Tez. 
828.  15  8.  W.  268,  it  was  held  that  the  stat- 
ute must  be  flawed  by  the  officer  in  mak- 
ing the  levy.  But  Hie  statute  does  not  pre- 
scribe any  form  of  retam,  and  does  not  pro- 
vide that  the  return  shall  show  the  manner 
In  which  tbe  levy  was  mad&    The  return 


wlU  be  liberally  construed,  and  the  preaoinp- 
tlon  that  the  officer  did  hia  du^  will  be  in- 
dulged. Miller  V.  Alexauder,  13  Tex.  SOS; 
Murfree,  Sher.  |  838a.  In  this  case  tbe  re- 
turn shows  that  the  writ  waa  levied,  and 
the  preaumptkm  la  tbat  it  waa  levied  In  the 
manner  preacribed  by  Inw.  The  legality  of 
the  levy  was  not  raised  by  the  [headings,  and 
tbe  return  cannot  be  attadced  ooUi^raUy. 
Planlken  t.  Neal.  67  Tex.  828.  4  8.  W.  212. 
The  title  of  tbe  purchaser  at  necntkm  sale 
does  not  depeod  on  tbe  retimi,  and  any  In- 
fiHnnality  <x  irregularly  therein  will  not  af- 
fect his  title.   Fitch  V.  Boyer,  51  Tes.  344. 

There  was  appended  to  tbe  return  a  notice 
of  the  levy,  directed  to  Jones  &  Simmons, 
and  signed  by  the  sheriff.  Thla  notice  ia, 
IB^umably,  a  copy  of  the  nt^ce  ot  tbe  levy 
left  by  tbe  sheriff  with  Jones;  bat  It  la  not 
referred  to  In  the  retuin,  or  shown  bj  ex- 
trinsic evidence  to  be  audi  copy.  It  was  not 
offered  In  evidence  by  tbe  plaintiff,  bat  was 
introduced  by  tbe  defendants.  As  the  return 
showed  a  valid  levy,  tbe  plaintiff  was  not 
bound  to  produce  the  notice,  and  tbe  intro- 
duction of  U  by  the  defoidanta  would  not  In- 
validate the  levy,  uideas  It  showed  that  tbe 
levy  waa  not  made  as  required  by  law.  Tbe 
notice  was.  In  form,  in  substantial  compli- 
ance with  the  statute,  but,  In  describing  the 
attached  property,  omitted  the  flxtnrea  whleb 
were  shown  by  tbe  return  to  have  been  levied 
on.  Evea  if  die  notice  is  considered  as  a 
purt  of  the  return,  and  as  controlling  in  the 
matter  of^  descriptI(ND,  the  levy  wovU  atUl 
be  good,  as  to  tbe  property  seized  other  than 
the  fixtures.  The  levy  and  sale  thereund» 
were  sufficient  to  convey  to  tbe  drug  com- 
pany the  title  of  De  Gaui^  In  and  to  any  of 
the  stock  of  mwdiandlse  held  In  tbe  name 
of  Jones  &  Simmons  at  the  time  of  the  levy, 
and  the  court  did  not  err  In  so  Instructing  the 
Jury. 

The  rig^t  of  the  intervener  to  Judgment  la 
questioned  on  the  ground  that  his  petition 
and  proof  are  insufflci«it  to  show  that  be. 
as  trustee,  bad  any  title  to,  or  right  to  the 
possession  of,  tbe  property  sued  for.  It  was 
alleged  by  the  Intervom-  that  he  was,  by 
F.  B.  Dillard,  referee  in  bankruptcy  for  tbe 
Eastern  district  of  Tens,  duly  appointed 
trustee  for  Uie  creditors  In  tbe  matter  of  J. 
A.  De  Gaugb.  bankrupt,  pending,  in  the  Unit- 
ed States  district  court  for  said  district;  that 
he  accepted  the  appcrfntment,  and  was  dnly 
qualified,  and  by  virtue  thereof  became  enti- 
tled to  the  posseaalon  of  all  the  propoty  of 
the  aaid  De  Gaugh  not  exempt  tnm  fbrced 
aale.  for  the  purpose  oC  holding  the  same 
subject  to  the  demands  of  the  credltws  and 
the  orders  of  said  court  No  etceptlon  to  tbe 
petition  was  urged  btfore  trial,  bat  It  is  In- 
sisted now  that  tbe  petition  la  defectlvs;  for 
the  reason  that  it  was  not  alleged  that  De 
Oaugh  bad  been  adjudged  a  bankrapt,  and 
that  tbe  intervener  waa  appointed  trustee  by 
the  court  or  elected  by  the  credltora,  and 
that  he  bad  obtained  leave  of  Uie  bankruptcy 
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court  to  Intervene  in  this  suit  The  first 
STOund  of  objection,  conceding  it  to  be  well 
taken,  is  obviated  by  the  answer  of  the  de- 
fendants, wherein  it  was  alleged  that  De 
Gaugh  had  been  adjudged  a  bankrupt  It  is 
true  that  the  plaintiff  demurred  to  that  para- 
graph of  the  answer,  and  that  the  demurrer 
was  sustained,  but  that  fact  did  not  atTect 
the  plea  as  an  answer  to  interrenffir'a  case. 
The  objection  that  the  trustee  was  not  ap- 
pointed by  the  court  or  elected  by  the  cred- 
itors is  not  well  taken.  It  is  provided  by  sec- 
tion 44  of  the  bankrupt  act  <a  1896  that  the 
creditors  shall  appoint  a  trustee.  Section  2 
provides  that  a  court  of  bankruptcy  may  ap* 
point  a  trustee  npui  the  recommendation  of 
the  creditors,  or  when  the  creditors  neglect 
to  act  Section  38  provides  that  the  referee 
shall  have  the  authority  of  a  bankruptcy 
court  except  concerning  applications  for  com- 
positions and  dladkarges,  when  such  author- 
ity is  not  draled  by  other  ^vlslooa  of  tbe 
act  and  there  Is  no  provision  which  pro- 
hibits the  appointment  by  him  of  a  trustee. 
It  follows,  therefore,  that  under  certain  clr- 
cum stances  the  referee  may  appc^nt  a  trus- 
tee, and  the  allegation  that  the  intervener 
bad  been  duly  ajqpoAnted  tmstee  by  the  ref- 
eree Is  equivalent  to  a  declaration  that  the 
circumstances  existed  which  empowered  the 
referee  to  make  the  appointment  We  think 
that  the  trustee  bad  a  right  to  intervene  in 
this  suit  without  obtaining  leave  to  do  so 
from  the  bankruptcy  court  but  In  any  event 
the  objection  should  have  been  made  before 
trial. 

On  the  trial  the  Intervener  did  not  prove 
hi*  ajntointment  and  qualification  as  trus- 
tee, and  it  Is  contended  by  the  appellants 
that  his  failure  to  do  so  is  fatal  to  tila  right 
to  recover.  The  Intervener's  salt  was 
brought  in  his  capacity  as  trustee,  and  his 
right  to  recover  In  that  capacity  was  not  de- 
nied noder  oath.  We  are  <^  <^d]<»i  that 
article  126&,  Rev.  St,  applies  to  tills  case, 
and  that  It  was  not  necessary  for  the  Inters 
vener  to  prove  his  appointment  and  quallQca- 
tlMi  as  trustee.  Under  the  old  bankrupt  law, 
where  the  title  to  the  property  of  the  bank- 
rupt was  vested  in  the  assignee  by  virtue  of 
a  transfer  from  the  register  in  bankruptcy, 
it  may  have  been  necessary  for  the  assignee 
to  show  such  transfer.  Dambmann  v.  White. 
48  CaL  480.  But  by  section  70  of  the  pres- 
ent law  the  title  to  the  bankropf  s  estate  is 
vested  in  the  trustee;  bence  the  production 
of  a  transfer  to  him  cannot  be  required.  In 
the  case  just  cited  the  assignee  produced  a 
transfer  to  him  by  the  register,  and  this  was 
beld  BufBdent  to  vest  title  In  the  assignee, 
without  proof  of  hla  aK>olntment  In  this 
case  the  law  vests  the  title,  and  It  is  there- 
fore not  a  question  of  title,  but  simply  of 
the  right  of  the  trustee  to  recover  in  that 
capacity.  We  conclude  that  there  Is  no  merit 
In  the  contention  that  the  Intervener  was 
bound  to  prove  his  appointment  and  quatlQ- 
catlon  as  trustee.  It  may  be  conceded  that 


the  drug  company  by  its  purchase  at  execu- 
ti<m  sale  acquired  title  only  to  De  Oaugh's 
Interest  In  the  tangible  property  of  the  firm 
of  Jones  &.  Simmons,  and  that  the  sale  op- 
erated as  a  dissolution  of  the  firm.  Upon 
the  sale,  Jones  and  the  drug  company  be- 
come joint  owners  of  the  stock  ct  merchan- 
dise belonging  to  the  late  Arm.  The  busi- 
ness was  carried  on  as  before,  by  Jones  & 
De  Qaugb,  from  the  date  of  the  sale  In  May, 
1806,  to  the  time  of  the  trial  In  November, 
1889.  The  stock  of  merchandise  owned  by 
Jones  and  the  drug  company  was  largely 
sold  oat  by  Jones  &  De  Gaugh  and  the  stock 
was  replenished  and  kept  op  out  ot  the  pro- 
ceeds of  such  sales.  The  business,  as  con- 
ducted by  Jones  &  De  Gaugh  after  the  sale, 
was  prosperous,  and  the  property  belonging 
to  the  buaineas  was  of  greater  value  at  the 
time  of  the  trial  than  at  the  date  of  the  sale. 
We  are  of  oi^nion  that  the  drug  company 
should  not  have  been  limited  In  its  recovery 
to  the  goods  bought  by  it  which  wfere  actual- 
ly In  stock  at  the  time  of  the  trial.  It  was 
not  bound  to  sue  for  the  specific  property 
bought  but  could  require  Jones  &  De  Oaugb 
to  account  to  It  for  the  Interest  owned  by  It 
in  the  pn^nrty  converted  by  them,  and  the 
facts  above  stated  would  constitate  a  con- 
version. The  drug  company  has  an  interest 
In  some  of  the  prf^rty  sued  for,  and  is  «a- 
titled  to  compensation  for  Its  property  thai 
has  been  converted.  The  evidence  Is  not  suf- 
ficient to  show  the  extoit  of  ptalntlfFs  Inter- 
est in  the  property  in  controversy,  uor  the 
value  of  its  goods  that  were  converted.  Ttin 
might  be  fatal  to  Its  recovery,  but  for  the 
fact  that  the  intervener  was  entitled  to  re- 
cover all  of  the  iH-operty  sued  for.  except  that 
part  which  the  plalntlfl!  was  entitled  to  re- 
cover. The  Judgment  was  In  favor  of  the 
plaintiff  and  Intervener  for  all  of  the  prop- 
erty In  controversy,  and  together  they  were 
entitled  to  such  recovery.  As  between  them- 
selves, their  respective  interests  In  the  recov- 
ery could  be  settled  only  by  trial  ct  the-  Is- 
sue or  by  agreement  There  was  an  agree- 
ment between  them,  which  was  made  a  part 
of  the  ilpdgment  entered  Into  before  the  trial, 
by  the  terms  of  which,  in  case  of  a  recovery 
by  either  or  both,  the  proceeds  thereof  were 
to  be  divided  betweoi  them;  the  plaintiff  to 
be  first  paid  the  sum  of  93,700,  and  tiie  In- 
tervener the  remainder,  if  any.  This  agree- 
ment  obviated  the  necessity  of  a  finding  fix- 
ing their  several  Interests  in  the  property 
recovered.  Jones  was  not  Injured  by  it  since 
none  of  his  property  was  taken.  De  Oangh 
cannot  complain,  because,  even  If  the  plain- 
tiff was  not  authorized  to  recover  any  of  the 
property,  the  intervener  was  entitled  to  re- 
cover all  of  It 

Hie  appellant  Simmons  complains  of  the 
charge  of  the  court  relating  to  the  Issue  as 
to  his  ownership  of  the  property  in  contro- 
versy, and  of  many  rulings  of  the  court  in 
the  admission  of  evidence,  and  that  the  find- 
ing on  that  lame  is  contrary  to  tite  evidence. 
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We  think  ttaat  the  dutrce  fairly  lubmlttedto 
die  Jtuy  the  question  ae  to  whethw  filmmona 
or  De  Gangh  woa  the  real  pnrchaier  ot  the 
InterMt  of  Howard  In  the  tnulneas  owned 
b7  Jones  &  Howaid.  U  Simmons  loaned  De 
Oangh  the  moDer  to  buy  the  atock.  and  the 
purchase  waa  made  fw  De  Gaugh.  though 
the  title  waa  taken  In  Simmons*  name  for 
the  [lurpose  of  protecting  the  property  from 
De  Gangh'a  creditors,  then,  aa  stated  In  the 
eonrfa  charge,  the  propwty  belmged  to  De 
Oangh,  and  waa  subject  to  the  levy  of  plain- 
tUTs  writ  While  the  evidence  on  this  issue 
was  slight.  It  was  sufllctent  to  aiqigest  the 
Issue,  and  we  cannot  say  that  It  waa  error 
to  snbmlt  thaJt  thewy  of  Ihe  case  to  the  Jury. 
We  think  that  tboe  Is  no  real  ground  for 
the  complaint  that  the  chaise  ot  the  court 
makes  too  prominent  the  Issue  as  to  the  pur- 
cbaae  In  Simmons'  name  being  a  mere  device 
to  cover  up  De  Oaugh's  property. 

Evidence  aa  to  Slmmms'  financial  condition 
both  before  and  after  the  allied  purchase 
him  of  award's  interest  in  the  dnw 
bnalnesa,  and  statementa  made  by  him  In 
relatlMi  theceto,  waa  admissible  aa  tending 
to  ivove  wheUHT  he  was  the  i-eat  purchaser, 
and  had  the  money  to  pay  for  the  property. 
And  evidence  cfncmnlng  De  Gaugb'e  failure 
In  btialneas  and  insolvency  waa  admissible  as 
tending  to  ahow  a  reason  for  his  making  the 
purduuK  In  the  name  of  another,  and  evl- 
doice  that  De  Gangh,  tbon^  taisolvent  bad 
some  money,  was  admissible  as  tending  to 
prove  ability  on  his  part  to  make  the  pur^ 
chase.  Btatemente  made  by  De  Gaugb  ooa- 
cetning  the  purpose  of  an  attempted  pur- 
diase  of  a  atodc  of  drags  by  him.  though 
made  when  BlmzDons  was  not  present,  was 
admiaslble;  tiw  Jury  bdng  Instructed  that 
they  could  not  consider  the  same  unless  they 
found  that  there  was  an  agreement  between 
Slmmtms  and  De  Gani^  1^  whicb  De  Gaugh 
was  anthraised  to  use  Simmons'  name  to 
cover  vp  jHtverty  he  might  Iniy,  and  t3iat  tlw 
Btatonents  were  made  In  pursuance  ot  the 
agreement.  The  Btatemente  made  by  De 
Gan^  to  Boyd,  which  wwe  offered  by  the 
appellante  and  exduded  the  conr^  were 
hearsay  and  self-aervtaig,  and  not  admissible^ 
They  were  not  shown  to  have  hem  made  In 
the  conversation  between  De  Oaugh  and 
Pergrin,  which  oonTOrsatlon-  had  been  proved 
by  the  aintellees.  If  (tfered  for  the  purpose 
of  Impeaching  Pergrin,  no  predicate  for  their 
Introduction  had  bemi  laid.  The  evidence  up> 
on  the  issue  as  to  whethCT  Simmons  or  De 
Gaugh  was  the  real  purchaser  firom  Howard 
was  Mmfllctlng.  It  waa  sufllclent  to  have 
warranted  a  floding  either  w^.  In  such 
case  we  would  not  be  Justified  in  setting  aside 
the  finding  of  ttie  Jury  upon  the  Question  of 
fact 

Immediately  after  the  return  of  tiie  ver- 
dict the  appellees  asked  for  the  appointment 
of  a  rectivw.  The  appUcatlim  was  heard  and 
granted,  and  the  appeUant  Jones  was  ap- 
pointed recelref,  and  duly  qualified  as  such; 


his  dlaqnallflcatlcm  being  waived.  The  ap- 
p^lante  comphiln  of  the  anointment  aa  be- 
ing unwarranted.  It  waa  shown  tiiat  Jones 
was  solvit,  and  aUe  to  re^imd  In  damages, 
should  he  waste  or  mlaapproprlate  the  prop- 
erty pending  the  an>eal.  It  Is  Indsted  that 
under  article  14015,  Bev.  St,  and  the  decision 
of  this  court  In  Bank  v.  Dunham,  44  8.  W. 
806,  the  awUcatlon  for  a  reedver  should 
have  been  denied.  On  the  other  hand.  It  aj>- 
peared  that  De  Gai^  was  insolvent,  and 
was  In  the  possession  and  had  the  manage- 
ment <tf  the  property;  and  the  tttal  court 
was  Justlfled  in  finding  lliat  he  was  likely 
to  misappropriate  the  prvver^,  and  that  it 
was,  therefore.  In  danger  of  being  lost  to  the 
appellees.  Besides,  the  receiver  waa  appoint- 
ed after  a  verdict  had  been  rendered  on  a 
final  trial,  and  the  intereste  of  the  parties 
to  the  ^operty  to  controversy  had  bea  legal- 
ly adjudicated;  and  the  object  of  the  recelr 
erablp  waa  to  carry  oat  the  provisions  of  the 
judgment,  which  directed  the  sale  of  the 
propwty,  and  the  payment  (tf  the  proceeds  of 
the  sale,  one  half  to  Jones,  and  the  other  half 
to  the  ai^llees.  Theae  facte  dlstlnguldi  this 
case  friHn  tiie  case  cited,  when  the  appllca- 
tioQ  was  made  befm  Judgment,  and  Ito  <^ 
Ject  was  sim|>ly  to  preserve  the  property, 
and  those  In  possesston  of  it  were  S(rivenL 
There  were  some  ebjectloos  to  the  manner 
In  wbldi  the  ai^K^tment  waa  made,  but  we 
thfnk  there  Is  no  merit  to  any  of  them. 

So  many  qnestlona  are  presented  that  we 
have  found  it  impracticable  to  dtscnss  them 
all.  We  have,  therefore,  considered  to  this 
optolon  only  those  questkms  which  speared 
to  us  to  be  of  tiie  greatest  importance.  We 
find  no  reveralUe  error  to  the  record,  and  the 
Judgment  Is  affirmed. 


DORSBT  PRINTING  CO.  T.'  OAINESVILLB 
COTTON  SEED  OIL  BOLL  ft  GIN  00. 

(Oourt  of  Civil  Appeals  of  Texas.    March  % 

1901.) 

SALES— CONTRACT— ACCBPTANCK  —  INSTRUC- 
TION—ISSUBS—EVID  BNCB—ADHIS  S I BI LITY. 

1.  Where  the  whole  conTersatEou  between 
plaintilTs  traTelinff  saleflman  and  defeoiiant 
couceming  a  typewriter  which  plaintiff  had 
Bold  defendant  sbowed  that  defendant  bad  no 
intention  of  notifying  the  agent  that  he  waa 
satisfied  with  the  machine,  and  the  only  au- 
thoritv  shown  on  the  part  of  the  agent  was 
that  he  was  plaintiff's  traveUog  ■aleaman,  It 
was  error  to  cnarge  that,  if  defendant  notified 
plaintiff's  aothorized  agent  that  the  machine 
was  satisfactory  before  plaintilC  revoked  the 
offer  to  sell  it,  they  should  find  for  defendant. 

2.  Plaintiff  wrote  defendant  he  would  ship 
him  a  typewriter  on  trial,  and.  If  satisfactory, 
s«41  it  to  him  for  (50.  On  the  letter  head,  in  large 
red  letters,  were  the  words,  "New  Oentury 
Caligraph,"  and  plaintiff's  name  aa  agent.  De- 
fendant wrote  to  send  the  machine,  and  plain- 
tiff shipped  a  New  Century  O&llgraph,  wltboat 
a  statement  aa  to  the  price.  Subseqaentlr 
plaintiff's  traveling  agent  mformed  the  oefeno- 
ast  that  the  price  of  the  machine  was  $102.50k 
and  that  the  machine  offered  for  (50  was  a 
secondhand  one;  whereupon  defoidsnt  rsCnaed 
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to  denl  with  the  agent,  and  immediately  wrote 
plaintiff  accppting  the  matdiiii&  and  including 
a  check  tor  $90.  which  plaintiff  refused  to  ac- 
cept. Beld,  that  an  instruction  that  if  the  Jnry 
ahoDld  find  that  the  agent  had  no  authority  to 
revoke  the  offer,  and  that  defendant's  letter 
constituted  an  acceptance,  the  verdict  should 
be  for  defendant,  was  emuieoas,  since  it  ignor- 
ed the  Question  as  to  the  identity  of  the  ma- 
chine, which  was  the  real  issue. 

3.  Plaintiff  wrote  defendant  that  ha  would 
ship  him  a  typewriter  on  trial,  and,  if  satisfac- 
torr,  sell  it  to  him  for  (50.  Defendant  con- 
sented to  try  a  machine,  and  plaintiff  shipped  a 
New  Century  Gallgraph,  without  a  statement  of 
the  price,  and  sulwequently  cMitended  that  the 
price  of  $50  quoted  in  his  letter  referred  to  a 
secondhand  machine.  Held,  In  an  action  by 
plaintiff  to  recover  the  price  of  a  new  machine, 
that  a  prior  letter.  In  which  plaintiff  quoted 
New  Caligraph  machines  to  defendant  for 
$102.50,  was  admissible,  as  tending  to  show 
that  defendant  knew  that  a  new  madilne  could 
not  be  purchased  for  $50. 

Appeal  from  Ooofce  coontj  court;  D.  EL 
Barrett.  Judge. 

Action  bj  the  Dorsey  Printing  Company 
asalnst  ttaft  GaineSTlUe  Cotton  Seed  Oil  Mill 
&  Gin  Company.  From  a  Judgment  In  favor 
of  defendant  on  appeal  from  a  Justice  court 
plaintiff  appeals.  Berersed. 

Hill  &  Gofer,  for  appellant  Davis  &  Gar- 

nett,  for  appellee. 

CONNER,  C.  J.  rnie  appellant,  the  Dorsey 
Printing  Company,  sued  appellee,  the  Galnes- 
Tllle  Cotton  Seed  Oil  Mill  &  Gin  Company, 
In  the  Justice  court,  to  recover  possession  of 
a  No.  6  New  Century  typewriting  machine, 
of  the  alleged  value  of  $102.60,  and  to  which 
said  printing  company  asserted  title.  Appel- 
lee answered  by  general  denial,  pleaded  own- 
ership by  virtue  ot  a  sale  of  said  machloe  to 
It,  and  specially  set  up  the  anti-trust  law  of 
this  state  in  bar  of  the  suit  The  Judgment 
in  the  Justice  court  was  In  favor  of  appellee, 
and  on  appeal  to  the  county  court  the  trial 
before  a  Jury  resulted  In  a  like  Jodgment 
Hence  this  appeal. 

The  facts  show  that  on  November  24,  1800, 
appellant  wrote  to  appellee  a  letter,  the  ma- 
terial part  of  which  reads:  "If  you  will  per- 
mit us.  we  win  ship  you  an  exceptionally 
good  typewriter  to  examine,  and.  If  It  suits 
you.  we  win  sell  It  to  you  at  $50,  payable 
either  cash,  or  $10  cash  and  $5  p»  month." 
At  the  head  of  this  letter  was  an  electrotype 
picture  or  fac  simile  reproduction  of  a  No. 
6  New  Cratury  typewriter,  and  the  following 
printed  words:  "Dorsey  Printing  Co.,  Gen- 
eral Dealers  for  Texas,  Indian  and  Okla- 
homa Territories  In  the  New  Century  Oall- 
graph,"— the  words  "New  Century  Caligraph" 
being  In  lat^  red  type.  In  that  particular 
differing  from  the  reibainlng  contents.  On 
November  27,  1S90,  appellee  wrote  appellant 
as  follows:  "The  Dorsey  Printing  Co..  Dal- 
las, Tex.— Dear  Sirs:  We  received  your  let- 
ter of  the  24tb,  and  in  reply  will  say  that 
you  may  ship  us  one  of  the  New  Oentury 
typewriters  at  your  own  expense,  and  after 
we  tr7  It  ttaorouglily,  and  are  satisfied  witb 


It,  we  will  pay  you  for  it,  and  If  it  don't  suit 
will  ship  it  back  at  your  expense.  If  this 
arrangement  suits  you,  send  the  machine  at 
once.  Gainesville  Cotton  Seed  Oil  Mill  ft 
Gin  Co.  E.  P.  Bomar,  Mngr.  EL"  On  No- 
vember 30,  1800.  upon  paper  with  letter  bead 
as  before  described,  aK>elIant  wrote  appdlee 
the  following  letter,  to  wit:  "GalnesvlUe  Cot- 
ton Seed  Oil  ft  Gin  Ca.  Gainesville,  Texas- 
Gentlemen:  We  have  your  esteemed  request 
of  the  27th  Inst,  and  will  forward  to  yon 
as  quickly  as  we  can  one  of  the  No.  6  New 
Century  Callgraphs  by  prepaid  express,  be- 
cause we  are  satisfied  that  a  fair  trial  of 
tills  machine  will  convince  you  it  is  pre- 
cisely what  you  want  Thanking  yon  for 
your  favor,  we  beg  to  remain,  very  truly 
yours,  Dorsey  Printing  Company.  J.  W.  H." 
Appellant  thereupon  shipped  to  appellee  the 
typewriter  Involved  In  this  suit,  but  did  not 
transmit  the  shipping  bill  containing  the 
price  therefor  ($102.5(Q,  or  otherwise  notify 
appellee  of  the  price  to  be  charged.  Decem- 
ber 15,  1899,  A.  M.  Hoyle,  a  traveling  sales- 
man tor  appellant  company,  whose  authority 
was  not  otherwise  shown,  was  lo  the  city  of 
GalnesvlUe,  and,  having  beard  that  appellee 
had  purchased  a  New  Century  typewriter 
No.  6  for  $B0.  the  regular  price  of  which  was 
$102.60,  went  to  the  office  of  appellee  to  in- 
quire about  it.  He  there  met  Mr.  Bomar, 
appellees  president  and  manner,  and  Mr. 
Kasley,  the  stenographer.  There  Is  some 
difference  in  the  testimony  as  to  the  conver- 
sation that  then  took  place.  Bomar  testified 
that  In  the  beginning,  and  bef<»e  be  knew 
for  whom  Hoyle  was  acting,  he  stated  to  the 
latter  that  he  did  not  desire  to  purchase  a 
typewriter;  that  he  was  satisfied  wltii  the 
one  shipped  htm  on  trial,  and  would  keep  It 
All  parties  agree,  however,  that  Hoyle  then 
Insisted,  in  effect  that  the  machine  in  am- 
troversy  could  not  be  sold  for  $60,  and  was 
not  the  machine  offered  therefor  In  said  let- 
ter of  November  24,  1899.  Bomar  declined 
to  act  with  Hoyle,  but  In  about  an  hour  aft- 
er this  meeting  wrote  appellant  declaring 
his  satisfaction  with  said  machine  and  his 
acceptance  thereof,  and  Inclosing  his  check 
for  $60  In  payment  as  per  terms  of  letter  of 
November  34,  1899.  Appellant  Immediately 
denied  having  offered  the  New  Century  for 
$50.  and  declined  to  accept  said  check,  which 
was  tendered  In  return  through  Mr.  Hoyle, 
and  demand  made  for  return  and  possession 
of  the  typewriter,  which  being  refused,  ap- 
pellant instituted  this  stdt  as  stated. 

We  are  of  opinion  that  there  was  error  as 
assigned  In  the  third  para^ph  ot  the  court's 
charge.  The  Jury  were  here  authorised  to 
find  for  appellee  If  they  found  that  the  ma- 
chine was  shipped  to  appellee  on  trial,  and 
it  proved  satisfactory,  and  appellee  "there- 
after notified  either  plaintiff  or  an  author- 
ized agent  of  plaintiff  that  said  typewriter 
was  satisfactory  before  plaintiff  revoked  its 
otter."  This  was  evidently  Intended  to  api^y 
to  tiie  evidence  of  Bomar  that,  in  tlie  b^in- 
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ttiuf  of  the  Hoyle  oooTerBatltHi  above  men- 
tioned, he  Infmrmed  mid  Ht^le  tbat  tbe  ma- 
clilne  Tu  satlBtactoiT,  and  tbe  Jury  maj, 
and  very  probably  did,  constroe  tbia  as  an 
acceptance  tbat  fl^  tbe  ri^t  of  appellee 
to  the  machine  In  controTeray.  Such  con- 
struction. In  our  Judgment,  would  conatltate  a 
iwrrenlon  of  the  true  purport  of  the  conver- 
sation. If  Bomar,  appellee's  manager,  made 
the  statement  relied  upon  first  as  stated  by 
him.  It  was  but  part  ot  a  g^ieral  conversa- 
tloo,  tbat  should  be  constmed  as  a  whole, 
and  was  erldratly  not  Intended  by  him  as 
an  acceptance  of  an  offer  of  sale  then  un- 
cloaed.  He  would  hardly  thus  attempt  to 
formally  cmn^ete  a  propcritlon  of  sale  on 
the  part  of  ai^^llant  with  one  wholly  un- 
kiu»wn  to  blm,  and  not  known  to  hare  con- 
nection with  appellant  Hoyle  was  there 
Tlgorously  assntlng.  In  effect,  that  appellant 
had  made  no  such  offer  as  Insisted  upon  by 
Bomar;  tbat  tbe  offer  made  In  tbe  letter  of 
November  24,  1880.  related  to  a  secondhand 
typewriter,  and  not  to  a  New  Ooitary  No.  6, 
and  the  words  attributed  to  Bomar  In  the 
same  immediate  connection  ought  not  to  be 
given  the  eflfect  of  audi  acceptance  as  was 
necessary  to  fix  appellee's  title  to  tbe  ma- 
chine In  controrersy^  In  addition  to  this, 
authority  to  accept  or  r^ect  in  Hoyle  was  not 
showa  He  was  shown  to  be  a  mere  travel- 
ing salwrnan,  and  the  court  instructed  the 
Jury  that,  If  they  so  found,  Hoyle  would  not 
have  powor  to  revoke;  thus  rendering  it 
possible  for  tbe  Jury  to  find  that  by  reason 
of  Hoyl^B  want  of  authority  appellant's  of- 
t&  was  not  withdrawn  by  blm  in  the  con- 
rersatlon  with  Bomar  tai  December  15,  1889, 
but  that  neverthrtesB  Hoyle  had  such  au- 
thority as  wmld  make  effective  the  asserted 
acceptance  in  this  conversation. 

We  think  this  paragraph  of  the  court's 
charge  subject  also  to  further  objection.  The 
Jury  were  tliereln  Instructed,  in  substance, 
that,  if  they  found  tbat  Hoyle  was  without 
authority  to  revoke  tbe  offer  of  appellant,  ap- 
pellee's letter  of  December  15,  1898.  consti- 
tuted final  acceptance  of  the  machine  In  con- 
troverag^,  and  tlut  In  sucb  case  they  should 
find  for  ajqwllee.  The  issue  of  the  Identity 
of  the  subject-matter  of  apiwllant's  offer  was 
thus  evidently  ecduded.  Ordinarily.  It  Is  the 
duty  of  the  court  to  construe  and  declare 
the  legal  effect  of  wrltli^  relted  upon  as 
constituting  a  contract  Here  the  letter  of 
November  24,  1890.  read  In  tbe  light  of  all 
the  circumstances,  was  somewhat  ambiguous. 
Appelant  was  Insisting  tiiat  the  machine 
therein  really  offered  for  fSO  was  not  tbe 
one  in  controversy.  Appellee  Insisted  to  tiie 
contrary,  and  this  was  the  vital  issue  In  the 
case,  and  should  not  have  been  excluded  In 
this  clause  of  said  section  of  Uie  charge.  If 
tbe  letter  of  November  24,  1888,  waa  written 
with  the  design  tbat  appdlee  dionld  under- 
stand tboefrom  that  a  New  Oentury  No.  6 
was  offered  for       or  U  a  person  of  ordinary 


care  and  prudence  would  have  so  understood 
it,  snd  appellee  did  In  fact  so  understand  it, 
and  without  knowledge  of  mlstalre,  if  any. 
and  before  vrtthdrawal  ot  the  offer,  accepted 
the  proposition,  then  anKllant  cannot  plead 
tbat  tbe  offer  was  Intended  In  fact  to  r^er 
to  another  machUW.  If,  on  the  contrary,  the 
offer  related  to,  and  was  Intended  to  be  of, 
some  other  typewriter,  snd  would  have  been 
so  understood  by  the  exercise  of  reasonable 
care  and  prudence,  there  was  no  sale;  for  it 
is  unquestionably  true  In  tlie  law  of  con- 
tracts, including  sales,  that  tbe  mhids  of  the 
parties  must  meet  upon  the  same  thing  at 
the  same  time.  BaiJ<  Salea,  f  tiS;  Tied. 
Sales,  S33.  Or  If.  under  the  drcnmstances. 
a  p»son  of  ordinary  care  and  prudence 
would  have  understood  the  offer  to  be  (rf  a 
New  Century  No.  6,  and  appellee  In  fact  so 
understood  It,  yet  if  in  fact  it  was  not  so 
Intended  by  appellant  and  if  appellee,  at 
any  time  and  by  any  means,  prlw  to  dne 
acceptance  of  It  had  notice  tbat  tbe  machine 
In  controversy  was  not  the  one  Intended  by- 
the  offer  of  November  24,  1888,  then  no  sale 
took  places  Dunn  v.  Price,  87  Tex.  28 
S.  W.  USl. 

What  we  have  here  aald  also  lUnstrates 
tbe  relevancy  and  Importance  of  certain  other 
correspondence  between  the  parties,  and  to 
the  exclusion  of  which  appellant  assigns  er- 
ror. The  first  was  a  letter  from  appellee 
to  appellant  dated  March  12,  1888,  Inquir- 
ing for  price,  etc,,  of  typewriter.  On  the  13th 
appellant  answered,  quoting  prices  and  terms 
of  secondhand  machines  at  (35  and  $50,  and 
calling  attention  to  a  folder  accompanying 
letter,  with  picture  ot  New  Century  No.  6 
engrossed  tbraeon,  ^vlng  the  price  thereof 
as  |102JiO.  It  is  Insisted  that  these  letters 
were  too  remote  bn  point  ot  time  and  un- 
connected with  the  offfer  nnder  consideration. 
This  but  goes  to  the  weight  of  the  testimony, 
not  to  its  admissibility.  A  vital  Issue  was, 
did  appellee  in  tact  understand  tbe  offer  In 
controversy  fo  be  of  a  New  Oentury  Na  6 
for  $50?  In  tile  determlnatloa  of  tikis  issue. 
It  was  certainly  relevant  to  Bfaow,  If 
lant  could  do  sa  that  aiK>ellee  had  thereto- 
fore received  knowledge  of  the  selling  price 
of  a  New  Century  and  of  secondhand  ma- 
chines. It  was  for  the  Jury  to  say  whether 
such  knowledge  bad  been  received  bgr  ap- 
pdlee  through  any  authorised  agoit  and 
whether  such  knowledge  existed  at  the  time 
in  qnestton. 

Under  the  real  Issues  Involved,  it  Is  diffi- 
cult to  see  what  legitimate  place  in  the  plead- 
ings tbe  anti-trust  law  had.  The  suit  was  for 
the  recovery  of  specific  property,  and  not  for 
the  enfonsment  of  a.contract  in  violation  of 
any  of  the  provisions  of  that  law.  However, 
the  value  of  the  typewriter  In  question  was 
involved,  and  vre  will  not  undertake  to  say 
that  the  court  should  reject  competoit  evi- 
dence. If  such  existed,  of  the  existence  of  an 
agreement  or  combination  by  reason  of  which 
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the  market  i^ce  waa  flfitllioaB.  and  not  the 
real  maiiut  value.  For  tbe  errora  noted,  tbe 
Jadgment  Is  rereraed,  and  tlie  caoae  remand- 
ed for  a  new  trial. 


NEELY  et  aL  T.  OBATSON  COUNTT  NAT. 
BANK. 

(Ooart  of  OvU  Appeals  of  Texas.  March  % 
1901.) 

APPIIAL-nNDINOS-EVIDBNCE  TO  SUPPORT— 
OARNI8HH&NT  OP  BANK  —  INSOLVENT  DB- 
FBNDANT  —  CHECKS  OEUVCRBU  BEFORS 
SERVICE  —  PAYMENT  —  EQUITABLE  A33ION- 
UBNT--8BT-OFP. 

1.  Where  there  Is  evidence  tending  to  support 
findlnffs  of  fact,  the  latter  will  not  be  disturb- 
ed on  appeal. 

2.  A  check  drawn  bjr  a  wife  a,nd  delivered  to 
a.  credittv,  in  payment  of  her  husband's  debt, 
before  the  bank  on  whidi  it  was  drawn  was 
served  with  Bamlahment  in  a  suit  against  the 
husband,  operated  as  an  equitable  assiKonient 
of  commamtr  money  of  husband  and  wife  in 
the  bank,  to  tbe  amount  of  tbe  check,  and  such 
bank  was  authorized  to  pay  the  check  out  of 
fuQds  in  its  hands  after  service  of  snch  gai^ 
nishment. 

3.  Where  a  bank  held  two  notes  of  a  depos- 
itor, secured  by  personal  Indorsement,  and  such 
deiKwttor  became  Insolvent  prior  to  serrice  on 
the  bank  of  a  samishment  in  a  suit  agatust 
him,  which  service  was  before  maturity  of  tbe 
notea,  the  bank  waa  entitled  to  set  off  such 
notes  against  the  deposlL 

Appeal  from  Grayson  connty  court:  J.  D. 
Woods,  Judge. 

Action  by  J.  H.  Neely  against  Frank 
Schwulst,  defendant,  and  the  Grayson  Goun- 
t7  National  Bank,  garnishee.  Defendant 
waa  adjudged  a  bankrupt  after  commence- 
ment of  the  action.  From  a  Judgment  In 
favor  of  garnishee,  plalntUf  and  defendant's 
tmatee  In  bankruptcy  appeal.  Affirmed. 

Cliaa.  Orenshftw,  for  appellants.  A  U 
Bea^,  for  appellee. 

BOOKHOX7T.  J.  Appellant  J.  H.  Neely 
recovered  a  Judgment  In  the  connty  court  <a 
Grayami  county  on  September  12,  1899, 
against  Prank  Schwulst  for  the  nim  of 
4317.02,  with  Interest  and  costs.  Execution 
was  regularly  issued  upon  the  Judgment,  and 
on  the  11th  day  of  August,  1900,  J.  H.  Neely 
filed  her  affidavit  for  gamlahment,  and  caus- 
ed a  writ  of  gamlahment  to  Issue  against  the 
Grayson  County  National  Bank,  a  c<HiK>ra- 
tlon.  which  writ  was  served  on  the  11th  day 
<st  August,  1900.  Tbe  bank  answered,  de- 
nying any  Indebtedness  to  Frank  Schwnlst 
This  answer  was  controverted  by  J.  H.  Nee- 
ly on  the  4tb  day  of  September.  lOQO.  On 
the  2Sth  of  Angnst,  1900.  Frank  Schwulst 
filed  his  petition  In  bankruptcy  In  the  Unit- 
ed States  court  for  the  Baatem  district  of 
Texas,  and  on  the  2Tth  of  August  was  ad- 
judged a  bankrupt  H.  N.  Tuck  waa  ap- 
pointed trustee  of  the  estate  of  said  bank- 
mpt.  and  thereafter,  <m  the  24th  of  Septem- 
ber, said  trustee  was  granted  permission  by 
the  county  court  to  Intervene  In  this  ault,  on 
whlcb  day  he  filed  bis  plea  of  intervention. 


On  the  2Sth  day  of  September,  1900.  the  gar- 
nishee filed  Its  amended  answer  in  this  suit, 
admitting,  among  other  thli^  that  Meddle 
Bchwnlst,  wife  of  the  said  Frank  Schwulst, 
bankrupt,  had  deposited  In  Its  bank  on  the 
day  of  the  service  of  the  said  writ  upon  It 
the  sum  of  9245.  It  alleged  that  said  bank- 
rupt was  Indebted  to  the  said  hank  by  two 
promissory  notes,-— one  tm  ttie  sum  of  $800. 
dated  July  80,  1900^  and  due  90  days  after 
date;  that  the  other  note  was  for  the  sum 
of  9125,  dated  Angnat  15,  1900,  and  due 
tember  1.  1900;  that  both  notes  were  secure 
ed  by  personal  security;  that  tbe  first  note, 
for  yaoo,  was  signed  by  bankrupt,  his  wife. 
Meddle  Schwulst,  and  A.  A.  Fielder,  and 
the  second  note,  for  Uie  sum  of  %12&,  was 
signed  by  tiie  bankrupt,  bis  wife.  Meddle 
Schwulst,  and  Prank  Hamblln;  that  on  the 
lOth  day  of  Angnst*  1900,  Meddle  SchwuUt 
had  drawn  a  check  In  favor  itf  L.  Bppstein 
&  Son,  of  Denlson,  for  the  sum  of  $118.36; 
that  because  of  the  Indebtedness  of  the  said 
bankrupt  to  It  In  the  sum  of  $42S,  and  on 
account  of  the  check  which  had  beoi  dravm 
upon  It  and  presented  to  It  after  the  writ  of 
garnishment  had  been  served  upon  It,  It  had 
the  legal  right  to  retain  all  the  money  de- 
posited with  it  In  the  name  of  Meddle 
Schwulst,  and  apply  first  to  the  payment  of 
the  Bald  dieck,  and  then  the  balance  to  its 
own  debt  pro  tanto.  And  upon  these  issues 
this  case  went  to  trial,  and  was  aid>mitted 
to  the  court  without  the  Intervention  of  a 
JuiT,  and  resulted  in  Judgment  for  tbe  de- 
fendant garnishee,  and  that  garnishee  re- 
cover costs.  Including  an  attorney's  fee  for 
$20.  The  trustee,  Tnck,  and  plaintiff  have 
appealed. 

The  court  filed  conclnrions  of  fact  as  fol- 
lows: "At  the  time  of  the  service  of  the 
writ  of  garnishment  herein  there  stood  mi 
the  books  of  the  OraysMi  Gonnty  National 
Bank  of  Sherman,  garnishee  herein,  a  credit 
In  the  name  of  Meddle  Schwulst  In  tbe  sum 
of  9245,  which  represented  a  d^ioslt  of  mon- 
ey made  on  that  day;  the  same  being  an 
ordinary  deposit,  and  not  a  apedal  one. 
On  August  10,  1900,  which  was  prior  to  tbe 
service  of  said  writ  Mid  Meddle  Schwnlst 
In  payment  of  a  debt  of  said  Prank  Bchwnlst 
drew  ber  check  In  favor  of  said  L.  Epp- 
steln  ft  Son,  on  said  fond  In  said  bank,  for 
$113.80.  and  delivered  tbe  same  to  said  L. 
Eppsteln  &  Son,  whltdi  said  check  waa  on 
Angnat  16,  1900,  which  was  after  the  serv- 
ice of  said  writ  presented  to  said  bank, 
paid  by  It  ud  charged  to  said  account  of 
aald  Meddle  Schwulst  against  the  credit 
aforesaid.  At  the  time  of  the  service  of 
aald  writ.  Prank  Schwulst  the  defendant, 
who  was  and  Is  the  husband  of  said  Meddle 
Schwulat  was  Indebted  to  the  Grayson 
Connty  National  Bank,  garnishee  herein.  In 
the  amount  of  two  promissory  notes,— one 
for  $800.  dated  July  9,  1900,  and  due  ninety 
days  after  date,  and  one  for  $125,  dated  Au- 
gust 1, 1900,  and  due  Angnst  Ifi,  1800;  bot^ 
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bearing  Intereat  after  maturity  at  tbe  rate 
of  ten  per  cent  per  atimitn  The  first  note 
was  also  signed  by  Meddle  Scbvulst  and  A. 
A.  Fielder,  and  the  second  b7  said  Meddle 
Scbwnlst  and  Frank  Hamblin.  Both  were 
Joint  and  sereral  In  form,  bnt  aald  Fielder 
and  Hamblitt  wen  snretlea.  Said  Frank 
Scbwnlst  Is  InsolTent  and  has  been  since 
prior  to  the  time  said  writ  was  served;  and 
on  the  26th  day  of  Angnst,  1800.  he.  the  said 
I^ank  Schwnlst,  filed  his  petition  In  bank- 
mptcy,  and  was  on  the  27tb  day  of  August, 
1900,  duly  adjudged,  and  Is  now,  a  bank- 
rupt; and  the  Intervener,  H.  N.  Tuck,  was 
duly  appointed  trustee  of  his  estate,  and 
quUfled  as  required  by  law,  and  la  now  act- 
ing as  such  trustee,  and  Is  anthorlaed'  to  In- 
tervene herein.  Shortly  after  the  service  of 
said  writ,  said  bank,  with  the  consent  of 
said  Frank  Schwulst  and  Meddle  Schwnlst, 
applied  the  amount  which  is  held  to  the 
credit  of  said  Meddle  Schwulst  on  the  notes 
lieretnbefore  mentltmed,  and  the  mon^  eo 
applied  was  the  money  of  said  Frank 
Schwnlat,  altitiough  It  had  been  d^ostted  in 
the  name  of  his  wife.  A  reasonable  fee  for 
iveparlng  and  filing  the  garnishee's  answer 
herein  and  for  representing  It  on  the  trial  la 
120.** 

Appellant  contends  that  the  trial  court 
erred  In  finding  (1)  that  the  money  on  de- 
posit In  the  bank  belonged  to  Frank 
Schwulst;  (2)  that  Frank  Schwulst  was  In- 
solvent prior  to  the  time  the  writ  of  garnish- 
ment was  sarved;  and  (S)  that  the  bank, 
with  the  consent  of  Frank  and  Meddle 
Schwnlst,  applied  the  amount  which  It  held 
to  the  credit  of  Meddle  Schwulst  on  the 
notes  ot  Frank  Schwulat  The  evidence  la 
amply  sufficloit  to  show  that  the  money  de- 
posited bi  the  name  of  Meddle  Schwulst  In 
tbe  gaml^ee  bank  was  the  community  prop- 
erty of  Frank  and  Meddle  Schwnlat  We 
think  the  evidence  also  fairly  supporte  ttw 
court's  findings  that  Frank  Schwulst  was 
Insolvent  prior  to  the  service  of  the  writ  at 
ganilahment,  and  contbiued  so  hereafter. 
There  is  evidence  which  the  court  was 
anthorlaed  to  find  that  Frank  and  Meddle 
Schwulst  consented  to  the  application  of  the 
money  on  deposit  to  the  payment  of  the 
note.  The  eonrt's  findings  of  fact  will  not 
be  disturbed  by  this  court  If  there  be  evi- 
dence ftilrly  tendbig  to  support  the  same. 
We  conclude  that  the  court's  flndlnga  are 
supported  by  the  evidence,  and  they  are 
adopted  by  this  court 

2.  The  first  qu»tIon  of  law  arising  upon 
this  ai^eal  la,  did  the  check  drawn  In  favor 
of  Ij.  Eppstein  A  Son  prior  to  the  service  of 
the  garnishment  operate  as  an  equlteble  as- 
signment of  the  fund  on  deposit  to  the 
amount  of  the  cbedc?  An  order  drawn  by 
a  debtor  on  a  qieclfic  fund  and  delivered  to 
the  creditor  Is  an  equitable  asslgnmoBt  of 
the  fund,  to  the  amount  of  such  order,  al< 
though  the  party  upon  whom  the  order  Is 


drawn  has  no  notice,  thweof .  Notloe  ol  tlie 
assignment  to  the  party  npw  whom  (be  or- 
der la  drawn  only  becomes  material  in  or- 
dw  to  prermt  payment  of  the  fund  ti»  tbe 
aaslgnor,  or  to  a  subsequent  purcfaasa  tnm 
the  aaslgnor,  without  notice  at  tbe  prior  u- 
signment  Harris  Go.  v.  Campbell.  68  To.  22, 
3  S.  W.  243;  Smith  v.  BaUway  Co.  (Tex.  Civ. 
App.)  30  8.  W.  968;  Schenbcr  v.  Stanrnfma 
(T^  Civ.  App.)  22  8.  W.  72;  Bank  v.  OoDTery 
(Tex.  <3v.  App.)  27  8.  W.S28.  In  this  case  the 
check  waa  drawn  by  Meddle  Schwulat  upon 
a  specific  fund  to  pay  a  debt  owing  by  her 
husband  to  L.  Bppsteln  ft  Son.  and  was  de- 
livered to  the  creditor  before  the  service  <tf 
the  writ  of  garnishment  Tlils  <qierated  as 
an  equitable  asslgnmoit  of  toe  fund,  to  the 
amount  of  such  check,  and  authwised  tbe 
bank  to  make  paymrait  thereof  out  of  mu3i 
special  fund.  The  fact  that  after  the  date 
and  dellvray  at  said  <dieck  the  writ  <tf  gmr- 
nlshment  was  served  upon  the  bank  would 
not  defeat  the  right  ot  Elppeteln  ft  Son  to 
have  the  amount  of  the  checA  paid  to  ttiem. 
The  writ  of  garnishment  only  aetaed  micb 
credlte  and  ^ecto  aa  tbe  bank  had.  belong- 
ing to  the  defendant  In  garnishment  After 
the  assignment  to  h.  Eppstein  ft  Son, 
Schwulst  had  no  Intereat  to  tbe  money  ao 
assigned  subject  to  gamlahment  Hbe  bank 
had  ceased  to  be  a  debtor  of  Schwulst,  by 
such  assignment  became  a  debtor  of 
Eppstein  ft  Son. 

The  next  question  presented  Is.  did  tbe 
bank  have  toe  equitable  tight  to  apply  the 
money  on  d^oalt  to  the  payment  of 
Schwulst's  notes,  he  being  toaolvent  although 
said  notes  had  not  matured  and  ware  seenred 
by  personal  Indorsement?  The  general  mte 
la  that  only  mutual  debto  whldi  have  matured 
can  be  set  off  against  eatih  other.  AUbrigbt 
V.  Aldrich,  2  Tex.  166.  An  exception  to  this 
rule,  however,  Is  allowed  where  tbe  party 
agahut  whom  the  aet-off  la  beaded  ia  Insol- 
▼ent  In  such  a  caae  It  la  held  inevilteble 
to  permit  the  party  who  sues  to  recover,  leav- 
ing tbe  defendant  vrho  holda  a  Juat  demand, 
fbr  which  ptalntlfll  is  Uable,  without  any  se- 
curity to  enforce  Ite  payment  Oaatro  v. 
Gentlley,  11  Tec.  28;  Hradereon  t.  OilUam, 
12  Tex.  71;  Hamilton  r.  Tan  Hook,  au  Tex. 
802.  We  think  It  clear  that  under  these  au- 
tboritlea,  when  Sdiwnlat  became  insolvent 
the  bank  had  the  equitable  rlf^t  to  set  off  hie 
notes  held  l^^  it  against  toe  depo^  Wu 
this  right  defeated  by  reason  of  tbe  notes  be- 
ing unmatured  and  secured?  So  far  o  we 
are  aware,  this  question  has  not  been  paased 
miOB  by  the  court  of  last  resort  of  this  stete. 
It  was  held  by  the  supreme  court  of  Tennea- 
aee  In  the  case  of  Nadivllle  Trust  Co.  v. 
Fourth  Nat  Bank,  reported  In  18  8.  W.  822. 
16  L.  B.  A.  710,  that  a  bank  had  the  rlgtat 
to  aet  against  a  deposit  unmatated  paper 
of  an  Insolvent  deposltw.  To  tiie  same  tf- 
fect  is  tbe  case  of  Fidelity  Trust  Oo.  r.  Met- 
cbanti^  Nat  Bank  (decided  by  the  sn^me 
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court  of  Kentucky),  18  S.  W.  »10,  9  L.  R.  A. 
106;  Armstrong  r.  Warner  (Obto)  31  N.  B. 
877.  17  L.  R.  A.  406;  and  Hadgin  r.  Bank 
(N.  G.)  82  S.  E.  887.    The  supreme  court  of 
lova  held  In  the  case  of  Thomas  t.  Bank, 
reported  in  68  N.  W.  780.  86  L.  B.  A.  87IK 
that  a  bank  had  the  right  to  set  off  an  on- 
noatnred   note  of  an  Insolrent  depositor 
affalnat  his  deposit  and  that  this  right  was 
saperlor  to  those  of  the  holder  and  drawee 
of  a  check  drawn  on  the  deposit,  but  of  which 
cbecfc  the  bank  had  no  notice  until  after 
tbe  d^KMltor'B  Insolvency.   In  the  case  of 
Scammon  t.  KlmbaU.  92  U.  S.  302,  28  L.  Bd. 
4S8.  tt  waa  held  that  a  bank  having  Insurance 
in  a  conqmny  which  waa  rendered  Insolvent 
by  the  Chicago  fire  of  1871  had  a  right  to  set 
off  the  amount  of  Its  Insurance  on  property 
consumed  against  money  of  the  company  In 
hla  hands  on  deposit,  although  the  insurance 
was  not  a  debt  due  at  the  time  of  the  in- 
solvency.  In  the  case  of  Carr  v.  Hamilton, 
129  U.  S.  262.  9  Sop.  Ct  295.  82  L.  Bd.  669^ 
It  was  held  that,  when  a  life  Inanianee  con- 
pany  becomes  Insolvent  and  goes  Into  liqui- 
dation, the  amount  due  on  an  endowment 
policy  payable  at  a  fixed  time  may.  In  set- 
tling the  company's  affairs,  be  set  off  against 
the  amount  due  on  the  mortgage  deed  from 
the  holder  of  the  policy  to  the  company,  by 
way  of  compensation.   The  case  of  Schuler 
V.  Israel,  120  U.  8.  SOO.  7  Sup.  Ot  048,  30  L. 
Ed.  707,  was  a  suit  brought  by  Schuler 
against  Israel  to  recover  a  debt,  In  which 
Schnler  caused  a  writ  of  garnishment  to  Is- 
sue and  to  be  served  upon  the  Laclede  Bank. 
The  garnishee  bank  answered,  admitting  that 
It  had  funds  on  deposit  belonging  to  Israel, 
but  set  up  ttiat  Israel  was  Indebted  to  the 
bank  In  certain  sums  of  money,  some  of 
which  had  matured,  and  some  had  not  ma- 
tured, at  the  time  of  the  service  of  garnish- 
ment  The  bank  claimed  the  right,  as  Israel 
waa  Insolvent,  to  set  off  the  deposit  In  pay- 
ment  of  his  obligations  held  by  the  bank, 
whether  due  or  not   It  was  held  that  the 
bank  was  entitled  to  the  set-off.  The  court, 
in  discussing  the  rights  of  the  garnishee  in 
that  case,  say:  "As  we  understand  the  law 
omcemlng  the  condition  of  a  garnishee  In 
attachment  he  has  the  same  rights  In  defend- 
ing himself  against  that  process  at  the  time 
of  Ita  service  npon  him  that  he  would  have 
had  against  the  debtor  in  the  salt  for  whose 
proper^  he  Is  called  npon  to  accoont  And 
while  it  may  be  true  that.  In  a  suit  brought 
by  Israel  against  the  bank.  It  could.  In  an  or- 
dinary action  at  law,  only  make  plea  of  set- 
off (MT  ao  mu<A  of  Israel's  debt  to  the  bank  as 
waa  tben  due.  It  could,  by  filing  a  blU  In 
cbtmemj  In  such  case,  ailing  Inael's  insol- 
vency, and  that  If  It  was  compelled  to  pay 
Its  own  debt  to  Israel,  the  debt  which  Israel 
0wed  It.  but  wblcb  was  not  due,  would  be 
loat,  be  rsllered  by  a  proper  decree  In  equity; 
and  as  a  garnishee  is  only  compelled  to  be 
ntpoaaOM  for  that  which,  both  In  law  and 
9V^tj,  ought  to  hare  gone  to  pay  the  prln- 
ClB.W^-86 


dpal  defendant  In  the  main  suit  he  can  set 
iqp  all  the  defenses  In  this  proceeding  which 
be  would  have  either  In  a  court  of  law  or  a 
court  of  equity."  We  think  the  language  <^ 
the  court  in  the  case  above  dted  is  applica- 
ble to  this  case.  Schwulst  was  inaolvent  pri- 
or to  the  service  of  the  garnishment  The 
right  of  the  bank  to  set  off  the  deposit  In  pay- 
ment of  the  notes  accrued  to  the  bank  prior 
to  the  service  of  the  writ  of  garnishment  It 
then  could  have  instituted  proceedings  and 
compelled  the  set-off.  The  fact  that  the 
notes  were  secured  by  perscmal  Indorsement 
did  not  affect  the  bank's  right  to  compel  the 
set-off.  It  has  been  held  that  the  surety  In 
a  proceeding  properly  brought  could  compel  a 
aet-off  In  such  a  case.  Armstrong  v.  Warner, 
snprn.  We  conclude  that  there  Is  no  error 
In  the  Judgment,  and  the  same  mnit  be  af- 
Annedi 


OARTBR  T.  NORTON. 

(Omrt  aC  CBiaDcery  Appeals  of  Tennsasae 

Sept  16,  1889.) 

AOnON  TO  QtnBT  TITLB-OCCUFATtON— DUDF 
—RBOIBTRATION— APPEAL— BILli  OF  IXOBP- 
TIONS— RECORD-QUESTIONS  BBVDBWABLB- 
DBPOSITIONS  —  SUPPRESSION  —  OOBBBOTIOH 
or  BRRORS— RSHAND. 

1.  Defendant's  grantor  claimed  title  to  » 
tract  of  laud  tbroiigb  a  deed  of  trust  ezecoted 
Id  1861  and  a  decree  of  foreclosure  la  188ti. 
Defendant  received  title  bonds  In  1890  and  in 
1890,  neither  of  which  were  registered.  Tb? 
tract  overlapped  a  tract  claimed  by  plaintiff 
throuKb  a  deed  execnted  and  registered  m  1858. 
The  title  of  both  parties  rested  ultimately  on 
separate  grants  from  the  government,  defend- 
ant's being  made  in  1830,  and  plaintiff's  in 
1841.  The  defendant  had  never  had  posses- 
sion of  the  overlap,  while  plaintiff,  the  boan- 
daries  of  whose  tract  were  well  defined,  bad 
immediately  taken  possession  nnder  his  deed, 
built  a  house,  set  oat  an  rnvbard,  cleared  a 
part  of  the  land,  and  remained  Id  actoal  posses- 
sion. Bad,  that  plaintiff  waa  entitled  to  a  de> 
cree  for  the  land. 


exceptions,  and  cannot  be  considered. 

&  Where  there  was  no  bill  of  exceptions  to 
an  act  of  tbe  trial  court  the  fact  that  the  rec- 
ord showed  the  court's  act,  and  the  grounds 
therefor,  did  not  bring  the  question  before  the 
court  on  appeal. 

4.  Where  a  deposition  suppressed  en  trial 
would  not  change  tbe  result  If  admitted,  the 
appellate  court  will  not  remand  the  case  for  a 
perfection  of  the  record. 

Appeal  from  chancery  court  UnlcoI  coun- 
ty; John  P.  Smith,  Chancellor. 

BlU  by  James  N.  Carter  against  Dube 
Norton.  From  a  Judgment  In  complainant's 
favor,  defendant  appeals.  Affirmed. 

J.  B.  Oox,  for  anwllant  Klrtpatrlek,  Wil- 
liams &.  Bowman,  tor  appellee. 

WILSON,  J.  This  bill  was  filed  December 
28,  1896,  to  recover  possesalon  of  a  dlBpiiti>d 
tract  of  land  In  the  First  civil  district  of 
Unicoi  county,  formerly  a  part  of  Waahlng- 
ton  comity,  to  enjoin  ttw  defsadant  Ik^ 
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committing  waste  tbereon,  to  hare  an  ac- 
coont  for  reots  and  waste  committed,  andi.  If 
the  defendEDt  claimed  trader  anj  title,  to 
liaTe  ttie  same  removed  ai  a  cknid  upon  tbe 
title  of  complainant  No  InjiinctifHi  aeema 
to  bave  Itaotd  under  the  prayer  of  tlie  bUL 
The  blU  aTCTB  tbat  tbe  defendant  wrongfully 
entered  upon  tbe  land  about  tbree  years  be- 
fore tbe  Institution  of  tbe  suit,  and  tbat 
since  tben,  over  tbe  protest  of  complainant, 
be  bad  been  committing  waste,  and  enjoylixg 
tbe  rents  and  profits  of  tbe  land  tbos  wrong- 
fully entered  upon  by  blm.  Tbe  defendant 
answered  tbe  bill,  January  26,  1897.  He  de- 
ided  all  tbe  material  aTermeDts  of  tbe  bill, 
and  sets  out  In  bis  answer  a  tract  of  land 
wblch  be  alleges  belongs  to  blm,  and  says 
tbat  In  cutting  timber,  etc.,  be  bas  never  got 
outside  the  lines  of  bis  own  laud.  At  tbe 
May  term,  1897,  of  tbe  court,  by  consent  of 
parties,  the  surveyor  of  the  county  was  or- 
dered, from  the  title  papers  of  the  parties, 
to  make  a  complete  survey  of  the  lands  of  tbe 
parties,  and  accompany  bis  survey  witb  a 
plot,  and  report  to  tbe  court  He  was  direct- 
ed to  subscribe  to  an  oath  to  make  an  im- 
partial survey,  and  to  notify  the  parties  ct 
the  day  that  he  Intended  to  go  upon  the  prem- 
Isea  to  commence  It  Tbls  order  to  the  sur- 
veyor was  renewed  at  a  subsequent  term  of 
tbe  court.  He  made  tbe  survey  ordered  In 
Kovember,  1898.  His  full  report  of  the  sur- 
vey, accompanied  by  a  map.  witb  explana- 
tions of  Its  lines  and  Ceatarea^  Is  In  the  rec- 
ord. 

Tbe  deposltloiis  <rf  &  number  of  witnesses 
were  taken.  Fending  the  taking  of  tbe 
proof,  the  dtfendant  filed  a  petition  In  the 
case  averring  that  the  complainant  was  trca- 
passlng  upon  the  land  In  dispute,  and  cutting 
tbe  timber  tbeteftom,  and  asking  that  he  be 
enjoined.  A  fiat  was  granted  for  ttie  injonc- 
tkm,  upon  bond  being  given,  but  no  bond 
waa  ^yea  and  no  injunction  Issued.  At  the 
June  torn,  1898,  of  the  court  after  the  par- 
ties answered  ready  for  trial,  the  defendant 
asked  that  the  case  be  passed  until  hie  tth 
lldtw  oonld  examine  the  surv^or  ttpm  tte 
survey  made  and  filed  by  him,  and  that  tbe 
case  be  held  open  a  few  daya  tot  that  pur- 
pose, to  the  end  tbat  the  cause  mi^t  be  tried 
at  that  time.  To  this  request  the  solicitor 
of  complainant  consented.  Tbe  next  day  or 
a  few  days.after  this  tbe  defendant  presrat- 
ed  a  second'  petitim,  asking  to  be  permitted . 
to  take  tbe  deposition  of  one  Qeorge  Landera, 
averring  that  he  could  prove  by  said  witness 
that  he  (the  witness)  had  cleared  a  part  of 
the  land  In  dispute,  and  built  on  It  more 
than  seven  years  before  this  suit  was 
iHonght;  that  tbe  evidence  was  very  mate- 
rial to  the  eataUlshment  of  bla  defense;  that 
he  had  just  discovered  it;  and  that  be  bad 
not  been  neg^gent  in  not  discovering  It  be- 
fore. Tbe  chanceUor  granted  this  api^lca- 
tion,  over  the  objection  of  tbe  complainant; 
tha  defendant  being  given  10  days  in  wtaldi 
to  ttke  the  dqwafttton  of  aaU  party.  Tbe 


deposition  of  the  witness  waa  taken  and  filed 
during  the  term  of  the  court  After  It  was 
filed,  the  cconplalnant  moved  to  strike  It  from 
tbe  file  (1)  because  It  showed  on  Ita  face  that 
the  affidavit  of  defendant  upon  which  the 
order  was  granted  allowing  tbe  proof  for  It 
to  be  taken  was  false.  In  that  the  fact  that 
tbe  witness  bad  cleared  land  and  erected 
a  cabin  on  tbe  land  In  dispute  was  known  to 
tbe  defendant  before  tbe  expiration  of  the 
time  for  taking  proof  In  tbe  case,  and  before 
announcing  ready  for  trial,  as  hereinbefore 
stated;  (2)  because,  if  such  fact  was  known 
to  defendant  he  did  not  use  due  diligence  iu 
attempting  to  discover  the  evldoice^  tbe  wit- 
ness beli^  bis  vendor,  bis  father-in-law,  and 
living  for  two  years  past  within  a  stone's 
throw  of  the  defendant;  (3)  because  the  rec- 
ord discloses  tbat  more  than  12  months  be- 
fore tbe  application  to  take  said  deposition, 
the  complainant  stated  In  hie  deposition  that 
said  witness  bad  buUt  a  house  on  the  land 
In  dispute  within  three  years  of  the  filing  of 
this  bill  In  tbis  case;  In  other  words,  the 
motitm  to  strike  tbe  deposition  from  tbe  file 
is  based  upon  tbe  proposition  tbat  leave  to 
open  the  proof  to  take  It  after  the  case  was 
(^ned  for  trial,  and  tbe  partis  announced 
ready,  was  procored  by  the  falsebood  and 
fraud  of  the  defendant  The  chancellor,  in 
acting  -upon  tbe  motion,  said  It  presented  a 
novel  question,  and  that  be  hesitated  to  grant 
the  motion,  but  that  substantial  Justice  was 
with  the  complainant;  tbat  a  party  should 
not  reap  ben^t  from  bis  perjury;  and  tbat  a 
prosecution  for  perjury  would  not  meet  tbe 
equities  of  this  case.  He  suppressed  the  dep- 
osition. The  ChanceUor  decreed  tbat  tbe 
complainant  was  entitled  to  tbe  land  he  sued 
for.  He  perpetually  enjoined  tbe  defendant 
from  trespassing  on  It  or  attempting  to  as- 
sert bis  claim  to  tbe  disputed  land,  and  ad- 
Judged  that  he  was  liable  for  waste  commit- 
ted thereon,  and  complainant  was  given  leave 
to  take  a  reference.  If  be  desired,  to  obtain 
hla  damages.  The  defendant  was  tnxed 
with  the  costs.  He  appealed  to  the  auprone 
court  and  has  aaslgned  errors. 

There  la  a  paper  In  the  records*  headed  "A 
Wayside  BOX  of  Bzc^^tlmu,"  showing  that 
d^endant  oeepted  to  the  action  of  the  chan- 
ceUor ezdoding  the  d^iiosltion  of  George 
LandMB.  It  Is  signed  by  tbe  attMDey  of  the 
defendant  and  not  by  the  chanctilor.  Of 
ceone.  It  Is  no  UU  of  exceptions,  and  cannot 
be  csnsldtted.  The  decree  ot  the  chancel- 
lor, after  granting  the  appeal  of  the  defend- 
ant, and  giving  him  time  to  iterCect  It  by 
bond,  etc.,  contains  the  recitation  that  the 
defendant  teavcs  his  exception  to  the  action 
of  the  conrt  "In  excluding  laid  deposition." 

The  errors  assigned  are:  (1)  Brroi  in  sns- 
tabdng  the  bill  of  complainant  because  he 
does  not  show  In  himself  a  complete  chain  of 
Utie,  running  back  to  tbe  state,  to  tho  land 
tbat  be  avets  defoidant  was  treepasdng 
upon;  (2)  the  proof  falls  to  show  tbat  defend- 
ant treapasssd  vptm  tbe  land  eC  eewplaliiant; 
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(3)  the  d^endast  shows  tttle  in  himself  to 
the  land  apoo  which  It  Is  alleged  that  he  was 
tresiiassJDg;  (4)  error  In  exdndlng  the  dep- 
osition of  Oeorge  Landers. 

This  case,  after  the  preceding  statements, 
can  be  disposed  of  In  a  few  words.  The  de- 
fendant claims  by  mesne  conveyances  from 
one  JoBlah  Sams.  Sams'  title  ultimately  rests 
upon  a  grant  from  the  state  to  Jacob  Fecfc 
ft  COm  No.  16,748,  for  6,000  acres,  Issued 
Jane  24, 1880.  For  the  purpoBes  of  this  case, 
we  may  concede  that  Sams  owned  800  acres 
embraced  within  the  grant  He  claims  thus: 
Deed  from  Peck  to  Thomas  Bowen,  dated 
October  22,  18G0;  deed  of  trust  from  Bowen 
to  Sams,  dated  October  14,  1S61;  decree  of 
the  chancery  court  of  Unicoi  county,  March 
1.  1886,  vesting  title  Id  Sams.  Defendant 
claims  about  60  acres  of  the  300  acres  afore- 
said under  title  bonds  from  Sams.  Sams, 
September  9,  1889,  executed  a  title  bond  to 
George  Landers.  Landers  assigned  the  title 
l>ond  to  defendant,  January  18,  1806.  Sams, 
August  16.  1SS9,  gave  a  title  bond  to  a  piece 
of  talB  300  acres  to  W.  B.  Shelton.  Shelton, 
Jannary  24,  1890,  assigned  this  title  bond  to 
George  Landers.  I^anders,  January  IS,  1886, 
assigned  it  to  defendant  Neither  of  these 
title  bcmds  were  ever  registered,  and  both 
recite  that  they  are  alluded  to  on  a  title  bond 
previously  made  by  Sams  to  one  Neely  Hens- 
ley.  The  complainant  claims  title  to  400 
acres  of  land.  This  400  acres  was  granted 
by  the  state  by  grant  No.  24,466  to  Allen 
Gllleeple,  November  2T,  1841.  This  400  acres 
Is  embraced  in  the  8,000  acres  aforesaid.  Is- 
sued to  Jacob  Peck  ft  Co.  Complaiuont  gets 
hla  immediate  title  to  this  400  acres  by  a 
deed  from  George  F.  Qlllesple  and  William 
Tyler,  attorney  In  fact,  dated  January  23, 
1BS8.  His  deed  aforesaid  was  registered  Jan- 
uary 29,  1858.  He  went  into  possession  Im- 
mediately after  his  purchase,  cleared  a  part 
of  his  land,  bunt  houses  on  It,  set  out  an  or- 
chard, and  from  his  porcbase  tUl  the  present 
Ume,  either  In  person  or  by  bis  tenants,  has 
been  la  actual  possession  of  the  land  pur- 
chased by  hhn  from  GlUesple  and  Tyler. 
The  bonsdarles  of  bis  land  are  well  defined. 
Be  also  claims  by  a  grant  Issued  by  the  state. 
Na  40,736.  for  4,000  acres,  dated  March  19. 
1880.  This  Is  a  consolidated  grant,  and 
braces  all  the  land  of  complainant  In  Unicoi 
conntT,  Indndlng  the  400  acres  bought  In 
18BS  from  GtUesple. 

It  Is  said  or  proved  In  the  record  that  Allen 
Ofllesple,  to  whom  the  400  acres  were  grant- 
ed In  1841,  died  testate,  and  In  his  will  de- 
vised hli  land  to  hla  two  sons^  George  F.  Git 
leapie  and  —  Qllleqile.  nils  will,  or  a 
eapj  of  It,  was  not  filed  In.  the  record.  But 
the  evidence  Is  clear,  and  practlcslly  undis- 
puted, that  the  complainant  went  Into  pos- 
session of  tbe  400  acres  undo:  bis  deed  in 
1868^  and  that  he  has  continued  In  actual 
possession  ever  since.  The  300  acres  as 
dalmed  by  Sams  and  the  400  acres  at  com- 
r**'*ft**t  Intiilapb  This  Interkp  coven  about 


26  or  80  acres,  embraced  in  tbe  title  bond 
assigned  as  aforesaid  to  defendant  There 
Is  no  evidence  In  the  record.  If  we  disregard 
that  of  George  Landers,  that  either  Sams, 
or  any  one  claiming  under  blm.  ever  bad  any 
actual  possession  of  this  interlap  until  de- 
fendant entered  upon  it,  some  two  or  three 
years  before  this  bill  was  filed.  Tbe  reia- 
titm  of  the  300  and  the  400  acre  tracts  Is 
shown  on  the  map  of  Surveyor  White,  filed 
with  the  record,  and  also  tbe  interlap. 

It  was  asserted  in  argument  that  complnlnr> 
ant  and  Sams  had  established  a  conditional 
line  between  their  respecUre  tracts,  and  that 
the  conditional  line  shows  that  the  land  In 
dispute  belongs  to  the  defendant  It  is  true 
that)  a  Hue  appears  on  the  map  of  the  sur- 
veyor which  Is  designated  by  him  as  a  con- 
ditional line.  But  the  proof  of  Mr.  Sams 
himself  shows,  explicitly,  that  this  is  a  line 
he  himself  had  surveyed,  and  that  the  com- 
plainant had  nothing  to  do  with  establishing 
it.  and  knew  nothing  about  it 

It  is  next  said  that  the  chancellor  erred 
in  suppressing  the  deposIUon  of  George  Lan- 
ders. There  Is  no  bill  of  exceptions  to  tills 
action  of  the  chancellor,  and  hence  the  mat- 
ter Is  not  before  usi  It  is  argued,  however, 
that  the  second  fact  Is  bef(»e  us,  that  he  did 
suppress  It,  and  the  ground  upon  which  he 
did  it  and  that,  therefore.  It  Is  competent 
for  us  to  find  upon  the  legal  question  involved 
hy  bis  act  of  suppressing  It  We  do  not 
think  the  matter  is  before  us.  The  writer 
has  no  hc^tancy  in  saying  that  in  his  opin- 
ion. If  the  chancellor  was  correct  In  bis  con- 
clnslon,  that  the  defendant  by  a  false  and 
fraudulent  affidavit  secured  the  order  permit- 
ting the  deposition  to  be  taken  after  the  case 
was  called  for  trial  and  the  parties  answered 
ready  txa  trial,  he  bad  Qie  right  during  the 
time,  to  revoke  tbe  order  of  peimlsslon,  al- 
though the  deposition  bad  been  taken  and 
filed  before  the  order  of  revocation  was  made, 
and  in  doing  so  to  suppress  tbe  deposition. 
To  taj  that  a  'chancellor  could  not  check  a 
fnuid  <a  this  kind  involves  the  reoognltion  at 
a  prindtde  that,  in  many  instances,  might 
have  left  blm  and  rendered  him  unable  to 
throttle  frauds  that  he  had  been  made  tbe 
unsuspecting  agent  to  start  In  motion. 

It  Is  next  said  that  If,  by  reason  of  a  want 
of  a  bill  of  exceptions,  we  cannot  zerlew  tbe 
action  of  the  chancellor  In  snppresring  the 
depqsitlon,  we  can,  in  view  of  tbe  materiality 
and  Importance  of  the  evidence  ot  the  witr 
ness,  remand  the  case,  with  directions  to 
open  It  for  further  proof.  In  a  prt^or  case, 
we  can  remand  for  unended  pleadtnga.  and 
for  a  perfection  of  tbe  record  to  attain  the 
ends  <tf  the  manifest  parties.  But  this  is 
not  soch  a  case.  In  addition  to  what  has 
been  said,  we  have  read  the  deposition  of 
the  witness,  and  If  it  were  la  the  record  it 
would  not  change  the  resolt  The  witneai 
obviously  fell  under  a  serious  l^jise  of  mem- 
017  In  saying  ttiat  be  had  cleared  and  built 
on  tbe  disputed  land  two  years  befora 
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There  Is  no  error  In  tbm  decree  of  tbe  cban- 
cellor,  aiid  It  is  afflniied,  with  costi.  The 
other  judges  concur. 

Afflimed  orally  by  anpreme  court,  October 

&,  18&& 


McTBBR  et  aL  T.  BBISCOB  et  aL 

(Court  of  Chancery  Appeals  oC  Tenneeaee. 

Sept.  16^  lSe9.) 

anPRBME  COURT  DBICREB— BILL  TO  RDVIBW— 
MOTION  TO  CORRECT— FRAUD— INJUNCTION- 
PLEADING— SUFFICIENCY  —  UABILITY  INDH- 
PENDBNT  OF  BOND  —  DEGREE  RBNDBRBO 
OVER  OBJECTIONS— ADMISSION  OF  PART  OF 
DECREE  —  DECREE  FOR  PENALTY  FORTH- 
WITH—BOND BEABINQ  LIABILITY. 

1.  Where  it  appeared  on  the  face  of  a  bill 
filed  to  enjoin  a  judgment  of  the  aupreme  coort, 
which  charactenxed  itself  as  "a  bill  in  the  na- 
ture of  a  bill  of  roTiew,"  that  it  was  in  fact 
a  bill  attacking  a  former  decree  for  fraud,  it 
was  not  demurrable  as  a  lull  to  review  a  d^ 
cre«  of  the  supreme  court. 

2.  An  injunction  suit  was  decided  in  favor  of 
the  defendants,  and  their  counsel  submitted  to 
the  complainantB'  counsel  the  draft  of  a  decree 
which  the  former  Intended  to  present  to  the  su- 
preme court  for  entry.  A  blank  was  left  for 
the  amount,  and  it  was  agreed  that  defendants* 
counsel  would  fill  in  the  amount  of  the  injanc- 
tfoD  bond.  Complainants'  counsel  trusted  them, 
to  do  so,  and  were  absent  when  the  draft  was 
presented  and  when  handed  in  for  entry.  In 
violation  of  this  agreement,  defendants'  counsel 
inserted  Id  the  blank  "$2,000,"  the  penalty  of 
a  replevin  bond,  instead  of  "$500,"  the  penalty 
of  the  injunction  boad,  without  the  knowledge 
or  consent  of  complainants  or  their  counsel, 
and  judgment  was  entered  for  the  former 
amount.  This  was  done  on  the  last  day  of  the 
ritting  of  the  supreme  court,  and  was  not  dis- 
covered, and  could  not  have  been,  till  after  ad- 
journment of  the  court  Held,  that  a  complaint 
alleging  such  facts  made  out  a  case  of  fraud, 
and  the  judgment  should  be  enjoined. 

3.  It  was  agreed  between  counsel  m  the  re- 
versal of  a  restraining  order  that  the  amount 
of  the  injunction  bond  should  be  inserted  by 
defendants'  counsel  in  the  blank  left  therefor 
bi  a  draft  of  a  decree  for  such  case  submitted 
by  the  latter.  Oomi^alnants'  counsel,  trusting 
that  the  proper  amount  would  be  inserted,  filed 
their  objections  to  tbe  rendition  of  judgment 
forthwith  for  the  penalty  of  the  bond,  and  de- 
manded that  the  cause  shonid  be  remanded  for 
determination  of  damages  on  the  bond.  Held, 
that  the  latter  were  not  precluded  from  com- 
plaining of  tl^  fraudulent  insertion  in  the  de- 
cree of  four  times  the  amount  of  such  bond  by 
the  fact  that  the  judgment  was  entered  over 
snch  objection. 

4.  Where  $2,000,  the  amount  of  a  replevin 
bmd,  was  frandulently  Inserted  in  a  draft  for 
a  decree  on  an  injunction  braid,  instead  of 
$600,' the  amount  of  the  latter,  a  bill  to  enjoin 
the  $2,000  decree  as  fraudnlent,  which  admit- 
ted that  defendants  were  entitled  to  a  decree  re- 
mandii^  the  cause  for  distribution  of  funds  in 
court  and  determination  of  damages  on  the  in- 
junction bond,  was  not  demurrable  ss  seeking  to 
overthrow  the  whole  judgment,  while  admitting 
that  defendants  were  entitled  to  part  of  it. 

G.  In  a  suit  to  enjoin  a  decree  for  $2,000,  oh- 
tained  by  the  defendants  by  fraudulently  in- 
serting that  amount  in  a  draft  of  the  decree, 
instead  of  $500,  as  agreed  by  counsel,  the  con- 
tention tbat  no  fraud  could  be  imputed  to  de- 
fendants for  merely  presenting  their  claims  to 
the  court  was  idle. 

a  Under  Shannon's  Code,  i  4837.  providing 
that  all  bonds  taken  according  to  law  in  the 
progress  of  a  cause  form  a  part  of  the  record 
and  judgment  may  be  nndered  thereon  by  tbo 


appellate  court  without  scire  facias  or  notice, 
judgment  could  not  be  rendered  on  a  replevin 
bond  on  whidi  no  writ  had  been  issuetL  siiicft 
the  provision  rdates  only  to  bonds  carrying  lia- 
bility. 

7.  Where  $2,000,  the  amount  of  a  replevin 
bond,  was  fraudulently  inserted  in  a  draft  on  a 
decree  on  an  injunction  bond,  instead  of  $500. 
the  amount  of  the  latter,  and  a  decree  was  en- 
tered for  $2,000  in  the  supreme  court  on  the 
last  day  of  the  term,  the  fact  that  the  judg- 
ment debtors  could  move  in  such  court  that  it 
correct  its  decree  would  not  interfere  with  the 
jurisdiction  of  a  court  ot  diancery  to  enjoiu 
the  judgment  for  fraud. 

Appeal  from  chancery  court,  Oafter  coun- 
ty; John  P.  Smith,  Gbaucellor. 

Suit  by  McTeer,  Hood  &  Co.  against  Dan- 
iel Briscoe  Bros,  ft  Co.  and  othera  to  enjoin 
a  supreme  court  decree  for  fraud.  From  a 
decree  dismissing  the  UU,, complainants  ap- 
peaL  Severaed. 

H.  H.  Taylor  and  Geo.  B.  Boren,  for  ap- 
pellants. Curtin  &  Hayoea  and  i.  U.  Slmer- 
ly,  for  respondents. 

.  NEIL,  J.  This  bUl  was  filed  by  Joseph  T, 
McTeer.  W.  M.  Hood,  and  C.  B.  McTeer, 
composing  the  firm  of  McTeer,  Hood  ft  Co., 
against  Daniel  Briscoe  Bros.  &  Co.,  Btchi- 
son.  Bates  &  Starke,  and  Huntsmen  Broa. 
&  Ca,  and  B.  A.  Smith,  clerk  and  master  of 
the  chancery  court  of  Carter  county.  A  de- 
murrer was  filed  to  the  blU,  and  thwefore  It 
Is  necessary  to  set  out  the  snbstance  of  both 
the  bill  and  demurrer. 

The  bill  chargea:  That  both  the  coiu- 
plalnante  and  the  defendants,  except  tbe 
clerk  and  master,  are  wholesale  merchants: 
that  they  were  each  creditors  of  3.  A.  Jones 
In  the  early  part  of  the  year  18%i,  and  each 
obtained  judgments  before  the  Justice  of  tbe 
peace  of  Carter  county  In  that  year  against 
said  Jones,  as  follows:  On  July  2,  1895. 
Huntsmen  Bros,  obtained  a  judgment  for 
$136.69;  Etchison,  Bates  &  Starke  for  $76.25; 
Daniel  Briscoe  Bros.  &  Co.  obtained  a  Judg- 
ment on  March  11,  1895.  for  $032.28,  and  on 
which  one  W.  P.  Waters  became  stayor.  on 
which  a  payment  of  $50  was  made  by  said 
Jones  June  5, 1895;  and  that  prior  to  March 
11,  1896,  defendants  Danid  Briscoe  Bros.  & 
Co.  obtained  two  other  Judgments  against 
said  Jones,  aggregating  $032.89,  which  Judg- 
ments were  not  stayed.  That  said  JcHwa,  at 
the  time  of  said  various  Judgments,  was,  and 
had  been  prior  thereto,  conducting  a  mer- 
cantile business  (retail)  in  Elizabethtou,  Car- 
ter county.  It  is  further  alleged  that  on 
March  11,  1895,  Jones  executed  to  W.  P. 
Waters  a  mortgage  on  his  stock  of  goods 
for  the  purpose  of  indemnifying  him  against 
loss  as  stayor  on  the  flrst-mentloned  Judg- 
ment of  Daniel  Briscoe  Bros,  dc  Co.  It  la 
further  alleged  that  Jones  was  indebted  to 
complainants  in  the  sum  of  $070.75,  and  on 
April  20.  1895,  executed  a  trust  deed  on  bis 
■aid  stock  of  goods  at  Elixabethton  to  W.  P. 
Waters,  aa  trustee,  to  secure  said  debt;  that 
said  J<mea  made  provision  In  tiUt  trust  dee^ 
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to  also  Kcnre  the  befoTe-mentloited  Jadg- 
ment  of  $632.28  to  Daniel  Briscoe  Bros.  & 
Co.,  OD  which  Waters  was  stayor;  that  this 
Uut-moitloiied  tnut  deed  was  made  with 
the  consent  of  Waters,  and  the  mortgage  of 
March  11,  1885,  was  abandoned.  It  Is  fur- 
ther charged  that  the  two  Jn^menta  com- 
poBlng  the  before-mentioned  anm  of  $632.89 
were  aa  follows:  one  rendered  Hay  2,  1885, 
tor  $2TO,  and  the  other  June  8,  1895,  for 
9357.89.  In  favor  of  aald  Daniel  Briscoe 
Bios,  ft  Co.;  that  execution  lasaed  on  each 
of  said  two  Judgments,  and  also  on  the  Judg- 
ment In  favor  of  Etchlson,  Bates  &  Starke 
and  the  judgment  In  favor  of  Huntsmen 
Bros,  ft  Co.,  and  that  the  four  execu- 
tions were  levied  hj  the  sheriff  of  Carter 
county  upon  said  stock  of  goods,  on  which 
complainants'  trust  deed  had  been  executed 
as  afoi-eaaid;  that  this  levy  was  made  on 
June  4,  1895,  and  the  sheriff  took  possession 
.of  the  stock  of  goods  thereunder  on  that  day, 
'and  made  Invoice  thereof,  ^Ich  Invoice 
showed  the  stock  of  goods  at  cost  and  car- 
riage to  be  worth  fl,600.  It  Is  further  al- 
leged that  on  Juae  5, 1805,  the  next  day  after 
the  levy  Just  mentioned,  the  said  W.  P.  Wa- 
ters, stayor  on  the  Judgment  of  Daniel  Bris- 
coe Bros,  ft  Oo.  of  date  March  11,  1805,  for 
$632.23,  procured  by  affidavit  the  Issnance  of 
an  execution  thereon,  which  was  placed  In 
the  hands  of  the  sheriff  of  Carter  county, 
and  levied  on  said  stock  of  goods,  subject  to 
the  levies  of  the  other  four  executions.  It 
Is  further  alleged  that  on  July  6,  1805,  the 
defendants  to  the  present  bill  filed  their 
original  bill  In  the  chancery  court  of  Carter 
county  against  said  Jones,  said  Waters,  and 
one  John  G.  Bmmert,  said  Bmmert  having 
also  a  chattel  mortgage  on  the  same  stock 
of  goods,  dated  January  8,  1895;  that  the 
object  of  this  bill  waa  to  administer  the  said 
stock  of  ipiods  through  the  chancery  court; 
that  the  bill  attacked  the  mortgages  of  Jan- 
uary 8,  1885,  March  11,  1896,  and  the  trust 
deed  of  April  20,  1806.  for  fraud  In  law  and 
In  fact:  that  no  mention  was  made  In  this 
bill  of  the  Judgment  of  March  11,  1895,  or 
the  Issuance  of  an  execution  thereon;  hut 
that  the  defendants  hereto  abandoned  their 
said  cause  In  chancery,  and  obtataied  action 
of  the  sheriff  to  advertise  the  stock  of  goods 
for  sale  under  the  execution,  the  sale  being 
advertised  to  take  place  on  the  26th  day  of 
July,  1806.  It  la  further  aUeged  that  on 
July  21, 1806,  complainants  herein  filed  their 
original  injunction  bill  In  said  chancery 
court  of  Carter  county  against  the  present 
defendants,  and  against  J.  L.  Bradley,  sher- 
iff, and  said  Jones  and  Waters  and  J.  Q. 
Emmort,  and  brought  forward  said  trust 
deed  of  April  20,  1805,  averring  its  validity 
aa  security  for  the  debt  of  the  complainants, 
amounting  to  the  aforesaid  sum  of  $676.66; 
that  they  prayed  for  a  writ  of  Injunctlcm, 
and  also  a  writ  of  replevin,— the  Injunction 
being  prayed  to  enjoin  the  sale  of  the  goods 
by  the  sheriff,  and  a  writ  of  replevin  being 


asked  for  that  the  goods  might  be  placed  in 
the  hands  of  a  trustee  who  would  succeed 
Waters,  there  being  a  prayer  that  there 
should  be  a  new  trustee  appointed;  that  the 
chancellor  entered  a  flat  upon  the  bill  al- 
lowing the  issuance  of  an  Injunction  upon 
complainants  executing  bond  In  the  sum  of 
$500,  and  also  allowing  the  Issuance  of  a 
writ  of  replevin  upon  the  complainants'  ex- 
ecution of  a  bond  therefor  In  the  sum  of  $2,- 
000;  that  the  clerk  and  master  was  appoInt^ 
ed  receiver  to  take  charge  of  the  goods, 
when  replevied,  pending  the  appointment  of 
a  new  trustee,  which  was  applied  for  in  said 
bllL  It  is  further  charged  that  complain- 
ants executed  bonds  for  costs,  and  filed  the 
same  on  July  21,  1895;  also  that  they  exe- 
cuted their  Injunction  bond  according  to  the 
requlremente  of  the  flat  In  the  sum  of  $600, 
J.  N.  Edens  and  Qeorge  B.  Boren  being  sure- 
ties thereon;  that  a  vrrit  of  Injunction  Id 
aald  cause  was  Issued  by  the  clerk  and  mas- 
ter July  26,  1895,  enjoining  the  sale  of  said 
stock  of  goods.  It  is  further  alleged  that 
complainants  abandoned  that  part  of  the  bill 
praying  for  a  writ  of  replevin,  and  that  no 
writ  of  replevin  was  ever  Issued  In  said 
cause,  and  that  none  of  tbe  gooda  were  ever 
replevied  by  them  from  said  Bradley,  sher- 
iff, or  any  one  else;  that  complainants  signed 
a  bond  for  the  purpose  of  replevying  said 
stock  of  goods,  and  that  this  bond  was 
placed  In  the  clerk  and  master's  office  at 
Bllzabethton.  but  the  object  thereof,  to  wit. 
the  having  a  writ  of  replevin  Issue  in  said 
cause  for  the  purpose  ot  replevying  said 
goods,  being  abandoned,  they  never  obtain- 
ed any  sureties  to  execute  said  bond  with 
them;  that  said  bond  was  also  abandoned, 
and  never  became  a  bond  in  intention.  In 
fact  or  in  law.  for  any  purpose  in  said  cause; 
that  said  replevin  bond  so  signed  by  them 
aforesaid  was  drawn  up  on  a  blank  form 
used  by  the  clerk  and  master  of  the  chan- 
cery court  to  fill  out  Injunction  bonds,  and 
bears  upon  its  back  a  label,  printed  In  large 
letters.  "Injunction  Bond";  that  this  bond 
was  filled  In  by  the  cleric  and  master,  and 
the  words  "Injunction"  and  "Attachment" 
were  Btri<^en  out  of  the  face  of  said  printed 
form,  and  the  word  "Replevin"  was  Inserted 
therein,  so  as  to  make  aald  form,  wh&x  so 
drawn  as  waa  done  by  the  cleric  and  mas- 
ter, In  intention,  tenor,  and  object,  a  replevin 
bond;  that  by  some  means  unknown  to  com- 
plalnanto  the  clerk  and  master  marked  this 
bond,  "Filed  on  the  24th  day  of  July.  1806;" 
that  this  draft  of  a  bond  called  for  a  pen- 
alty of  $2,000.  It  Is  further  alleged  that  the 
filing  of  this  bond  by  the  clerk  and  master 
was  a  mistake  <m  his  part,  because  the  com- 
plainants had  abandoned  the  Idea  of  Issuing 
a  vrrit  of  replevin,  and  no  writ  was  ever  Is- 
sued, and  the  goods  were  never  replevied, 
and  that  Ihia  fact  waa  recognised  In  defend- 
ants' anawer  filed  on  July  26,  1806,  whwaln 
the  following  language  was  used:  "Be- 
spondents  would  further  show  onto  yo' 
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honor  that,  while  complala&nts  prayed  for 
and  obtained  your  honor's  fiat  for  a  writ  of 
Injunction  and  replevin  to  stop  the  sale  of 
the  goods  by  the  sheriff,  and  take  them  out 
of  bis  bands  on  the  aUegntlon  that  they  were 
deteriorating  and  damaging,  yet  they  only 
filed  bond  for  the  Injunction,  and  failed  or 
refused  to  file  a  replevin  bond,  required  to 
take  goods  out  of  the  {MMsesslon  of  the  sher- 
iff, seeking  to  avoid  the  responsibility  of 
their  action  by  failing  to  comply  with  your 
honor's  fiat;  and  now,  by  suing  out  said  In- 
junction, and  falling  or  refusing  to  comply 
with  the  flat  by  giving  the  replevin  bond, 
they  have  stopped  the  sale  of  some  $1,500 
worth  of  general  merchandise,  and  allowed 
the  same  to  remain  in  a  damaging  condition, 
as  alleged  in  their  bill,  rather  than  become 
responsible  for  their  actions  by  suing  out  the 
replevin  writ"  It  Is  further  alleged  that 
this  $2,000  bond  was  not  in  tenor  or  in  fact 
an  injunction  bond,  nor  was  It  ever  intended 
to  be,  nor  was  It  so  treated:  that  the  com- 
plainants complied  with  the  flat  of  the  chan- 
cellor In  executing  the  $500  Injunction  bond; 
and  that  the  defendants  at  no  time  made  a 
motion  therein  retinfring  complainants  to  ex- 
ecute any  other  injunction  bond.  It  is  fur- 
ther alleged  that  the  complainants,  on  the 
6th  day  of  Augnst,  1885.  entered  a  motion 
for  the  removal  of  W.  P.  Waters  as  trustee 
under  the  said  trust  deed  of  April  20,  1805, 
and  in  his  stead  to  have  appointed  another 
trustee  to  execute  said  Irust  whereupon  the 
court  appointed  R.  A.  Smith,  then  clerk  and 
master,  receiver  of  said  goods  levied  on,  and 
ordered  him  to  take  charge  of  them,  and  to 
Immediately  make  an  accurate  invoice  of 
them,  showing  the  cost  price  of  the  goods, 
and,  If  any  goods  were  damaged  or  shop- 
worn, to  show  the  same,  and  to  ascertain 
the  then  value  thereof;  that  said  receiver 
should  sell  the  goods  in  btilk  on  six  months' 
time,  and.  In  case  he  could  not  do  so,  he 
should  retail  them  for  cash,  and  make  his 
return  at  the  next  term "  of  the  court,  and 
that  the  rights  of  the  parties  to  the  proceeds 
of  the  sale  were  reserved  for  future  determi- 
nation; that  the  defendants  were  parties  to 
that  proceeding,  and  made  no  objection  to 
the  order  of  the  court;  that  said  order  was 
made  on  motion  of  defendants.  It  is  fur- 
ther alleged  that  R.  A.  Smith,  under  the  said 
order  appointing  him  receiver,  took  iwsses- 
sion  of  said  stock  of  goods,  and  sold  the 
same,  and  held  the  proceeds  subject  to  the 
order  of  the  court.  It  Is  further  alleged  that 
all  the  defendants  to  said  bill.  Including  the 
defendants  to  said  cause,  answered  the  origi- 
nal bin,  and  that  pleadings  were  had  by 
cross  bill  and  answer  until  all  the  phases  of 
the  cause  were  at  Issue;  that  proof  was 
taken,  and  the  cause  was  finally  heard  by 
the  chancellor  In  March,  189(i,  when  he  de- 
creed In  favor  of  the  complainants,  and  up- 
held the  trust  deed  of  April  20,  1895,  and 
gave  the  complainants  a  Judgment  for  their 
tadebtednesB  against  eatd  Jones,  and  decreed 


satisfaction  thereof  out  of  the  proceeds  of 
the  sale  of  the  stock  of  goods.  It  Is  further 
alleged  that  from  this  decree  the  defendants 
hereto  prayed  an  apical  to  the  supreme 
court,  and  the  cause  in  that  conrt  was  as- 
signed to  the  court  of  chanctry  appeals,  and 
heard  In  the  last-mentioned  court;  and  In 
this  court  the  decree  of  the  chancellcH?  was 
reversed,  and  It  was  decreed  that  the  said 
trust  deed  of  April  20,  1896,  was  fraudulent 
in  fact  and  in  law,  and  that  the  levies  of  the 
defendants'  executions  constituted  a  prior 
Hen  upon  the  proceeds  of  the  stock  of  goods, 
and  that  by  decree  of  said  court  tlie  cause 
was  remanded  to  the  chancery  court  of  Car- 
ter county  for  a  distribution  of  fimds  be- 
tween said  execution  creditors.  It  is  fur- 
ther charged  that  from  this  decree  an  ap- 
peal was  prayed  to  the  supreme  court,  and 
the  cause  was  there  heard,  and  the  decree 
of  the  court  of  chancery  appeals  was  there 
afiSrmed.  49  8.  W.  57.  The  bill  contlnnes:. 
"In  addition  to  the  affirmance  of  the  decree 
of  the  court  of  chancery  appeals,  the  said 
supreme  conrt  rendered  a  judgment  against 
the  complainants  for  $2,000  on  what  Is  said 
In  said  decree  [of  the  supreme  conrt]  to  be 
an  injunction  bond.  This  Judgment  for  $2,- 
000  was  obtained  by  defendants  against 
complainants  by  fraud,  imposition,  mistake, 
and  other  undue  means,  and  constituted  a 
fraud  upon  the  right  of  the  complainants, 
which  they  are  advised  and  believe  a  court 
of  chancery  will  relieve  them  from.** 

Proceeding  to  point  out  the  facts  constitut- 
ing the  fraud,  the  bill  continues:  "Oom- 
plainanta  would  further  show  to  the  court 
that  at  the  time  the  honorable  supreme  court 
rendered  Its  opinion  In  said  cause  their  coun- 
sel therein,  to  wit,  J.  N.  Edens  and  Geo.  B. 
Boren.  were  not  present  at  the  supreme  court, 
but  were  in  attendance  at  the  r^ular  No- 
vember term,  1898,  of  the  circuit  court  then 
being  held  at  Ellzabetfaton  for  Carter  county. 
Tennessee.  Counsel  for  defendants  in  said 
cause  were  also  in  attendance  upon  said  cir- 
cuit court,  and  while  in  Ellzabethton  attend- 
ing said  court  defendants*  counsel  Jno.  W. 
Tipton  and  Judge  Thomas  Cnrtin  drew  up  a 
decree  to  be  entered  in  said  cause  by  the  su- 
preme court,  and  submitted  the  same  to  the 
counsel  for  the  complainants,  and  in  said  de- 
cree they  provided  for  a  Judgment  on  the  in- 
junction bond  executed  by  complainants  and 
filed  In  said  cause,  but  in  the  drafting  of  said 
decree  defendants'  counsel  left  blank  the 
amount  of  the  judgment  proposed  to  be  taken 
by  defendants  on  the  Injunction  bond.  Com- 
plainants* counsel  drew  their  written  excep- 
tions and  obJecUons  to  said  Judgment  on  the 
Injunction  bond,  on  the  ground  that  defend- 
ants were  not  entitled  to  take  Judgment  on 
the  injunction  bond  In  that  cause,  but  Insisted 
that  the  cause  should  be  remanded  to  the 
chancery  court  at  Ellzat>ethton,  where,  under 
the  orders  of  the  chancellor,  an  issue  could 
be  made  up  between  the  parties,  and  the  dam- 
ages. If  any.  ari^ng  to  the  defendants  by 
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reuooB  of  tte  aalng  cmt  of  the  injnactioii, 
could  be  oacertalned.  These  wrtttea  objec- 
ttons  by  tbe  complaioants  were  Corwanled  to 
the  clerk  of  tbe  niiweiiie  eovri  at  KnoxTllle, 
and  were  filed  wttb  said  deoee.  Oomplaln- 
ants'  coonsel  also,  in  said  written  objection, 
pointed  out  the  fact  that  the  amonnt  of  their 
proposed  judgment  on  tbe  injunction  bond, 
a»  ^ey  now  remember,  was- left  blank.  De- 
fendantsT  eoansel  said  to  complainants'  coon- 
s' they  would  fill  in  the  correct  amonnt  of 
the  injunction  bond,  and  complatoants'  coun- 
ael  relied  upon  them  to  do  so.  Complain- 
ants' cooniel  oontd  not  attend  tlw  sitting  <rf 
tbe  supreme  court  tbat  we<ft  becanse  of  oth- 
er pressing  professional  engagements.  This 
^as  the  last  week  of  the  sitting  of  the  honor- 
able snpreme  ooort  of  its  1898  term  at  Knox- 
TlUe.  and  eomplalsants  are  advlaed  that  said 
judgment  In  said  cause  was  not  banded  down 
until  in  the  night  of  the  last  day  of  tbe  sit- 
ting  of  the  coort,  and  complainants  nor  tbelc 
counsel  bad  an  opportunity  tor  a  rehearing 
in  said  cause.  CJompIainantB'  counsel  did  not, 
nor  did  th^,  learn  of  this  iniquitous  judg- 
ment until  some  days  after  tbe  adjournment 
of  said  supreme  court,  when  Judge  Cnrtin  In- 
formed one  of  the  complalnauts'  counsel  of 
tbe  action  of  the  court  in  rendering  Judgment 
for  $2,000^  when  complaioants^  counsel  was 
greatly  surprised  thereat,  knowing  tbat  be 
WAS  surety  on  the  injunction  bond,  and  re* 
mem  be  ring  it  to  bare  been  a  much  smaller 
amount,  when  he  was  informed  by  defend- 
ants* counsel  tbat  he  was  not  surety  on  this 
bond  at  all,  but  that  there  was  another  in- 
junction bond  for  a  larger  amount  in  the 
cause  on  which  they  had  taken  their  judg- 
ment. Complainants'  counsel  was  very  much 
surprised  at  this  statement  at  the  time,  as 
be  had  no  recollection  of  any  othec  injnnctim 
bond  having  been  given  in  the  cause.  Com- 
plainants' connsel,  at  tbeir  earliest  opportuni- 
ty, examined  the  original  record  In  the  cause, 
and  very  much  to  tbetr  surprise  and  astonish- 
ment for  the  first  time  learned  of  tbe  filing 
of  said  replertn  bond  hereinbefore  mention- 
ed, and  found  that  defendants  bad  not  t^- 
en  Judgment  on  the  injunction  bond,  the  only 
injunction  bond  filed  In  tbe  cause,  to  wit,  the 
$CO0  bond,  on  whlcSi  Boren  and  Eden  are 
sureties.  Complainants  further  riiow  to  tbe 
court  tbat  they  had  no  notice  ^In  said  cause 
tbat  defendants  wfMild  attempt  to  take  judg- 
ment upon  said  $2,000  replevin  bond,  and,  if 
they  had  sucb  notice,  they  would  have  re* 
sisted  tbe  same,  and  shown  to  the  court  that 
tbe  recwd  in  said  cause  failed  to  disidos^  tbe 
Issuance  of  a  writ  of  replevin  therein,  or  the 
replevin  of  said  goods;  which  would  have 
been  a  valid  defense  against  the  Judgment 
on  said  bond.  Moreover,  the  conditions  of 
said  bond  ore  as  follows:  'Now,  If  the  said 
J.  T.  McTeer.  W.  M.  Hood,  and  a  H.  McTeer 
shall  prosecute  said  replevin -with  effect,  or, 
in  esse  he  falls  therein,  shall  well  and  truly 
letom  the  goods  replevied  to  said  Bradley, 
or  either  of  them,  and  pay  all  such  costs  and 
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damages  as  may  be  awarded  and  reoorevoi 
against  the  said  J.  T.  McTeer,  W.  M.  Hood, 
and  C  E.  McTeer  in  this  cause,  or  in  any 
salt  or  suits  which  may  be  hereafter  brought 
for  wrongfully  suing  out  said  replevin,  and 
shall,  moreover,  aUde  by  and  puform  such 
orders  and  decrees  as  tbe  court  may  make 
in  this  cause,*  and  pay  sudi  costs  and  dam- 
ages as  the  court  may  order,  then  the  above 
obligation  shall  be  void;  otiierwise,  to  re* 
main  in  full  force  and  effect*  Wherefore 
complainants  Insist  defendants  would  not 
have  been  entitled  to  Judgment  by  motion  on 
said  replevin  bond  Cor  tbe  sum  of  93,000, 
even  if  replevin  proceedings  had  never  been 
abandoned,  but  tbej  could  only  have  recover* 
ed  audi  damages  as  they  might  have  sustain- 
ed by  reason  of  tlie  levy  oi  a  writ  of  reidev- 
in,  had  one  Issued;  all  of  wbich,  as  lieralD- 
b^re  stated,  did  not  occur.  Omnplalnanti 
would  farther  show  to  tbe  court  that  defend- 
ants obtained  their  said  judgments  before  the 
Justice  of  tbe  peace  a^nst  said  Jones  in- 
dividually and  alone,  and  executions  issued 
thereon  agatust  the  proper^  of  said  Jones, 
and  said  executions  were  levied  upon  said 
stock  of  goods  as  the  property  of  said  Jones, 
and  the  sheriff  advertised  the  same  for  sale 
as  the  property  of  said  Jones.  Complainants, 
In  their  said  orl^nal  bill,  prayed  tbat  a  writ 
of  injunction  Issue,  and  said  Bradley  be  en- 
Joined  from  selling  said  goods  on  the  2Sth 
inst.,  as  now  advertised;  tbat  tbe  defradants 
be  enjoined  from  further  pcoraedings  in  the 
bill  they  have  filed  In  your  honor's  court,  and 
which  they  have  aband<«ed,  and  taiat  they 
be  coD^lIed  to  come  into  court  and  assert 
tbeir  rights,  If  any  they  have.  In  this  c«ia&' 
Complainants  did  not  enjoin  or  seek  to  en- 
join in  said  cause  defendants*  said  Judgmrats 
at  law,  or  the  ^ecutions  issued  thereon,  and 
tbey  are  advised,  and  so  charge,  tbat  they 
were  not  enjoining,  and  did  not  enjoin,  a 
judgment  at  law  nor  a  suit  at  law  before 
Judgment;  neitber  did  they  enjofn  a  money 
demand  after  Judgment;  and  that  tbey  were 
not  llaUe  for  defendants  for  their  Judgments 
against  Jones  to  tbe  amount  of  their  bonds. 
The  only  thing  they  could  have  been  lawfully 
liable  for  was  for  damages  resulting  to  said 
goods  .between  the  date  of  tbe  Injunciion  and 
the  time  said  receiver,  B.  A.  Smith,  took 
ehai^e  of  the  said  goods;  and  tbey  aver  that 
no  damages  accrued  to  said  goods  within  said 
period  of  time.  They  further  show  tbat  tbe 
stock  of  goods  levied  on  by  the  defendants 
according  to  the  Invoice  price,  including  cost 
and  carriage,  was  not  over  (1,600,  and  ac- 
cording to  the  averment  of  defendants'  own 
answer  In  said  cause  they  were  worth  only 
some  ¥1,600.  Tbe  Identical  stock  of  goods 
levied  on  by  defendants  under  their  execu- 
tions were  turned  over  to  the  receiver,  R.  A. 
Smith,  in  said  cause,  without  objection  on  the 
part  of  defendants,  who  sold  the  same  under 
tbe  orders  of  tbe  court,  and  realised  from 

the  sale  therectf  the  sum  of  $  ,  and  which. 

oa  complainants  ova  advised,  said  noAfr 
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bM  bad  loued  at  Intnwt,  and  which 

amonnts,  with  Interest  to  this  time,  fo  |  . 

Complalnanta  are  nnalile  to  «ee  upon  vhat 
principle  of  law  or  equity  defendants  are  en- 
titled to  suliject  said  coeds  to  the  payment 
of  their  debts  and  also  collect  from  them  the 
amonnts  of  their  judgments  or  the  face  of 
an  InJnncticHt  bond,  when  conplalnanta  hare 
no  recourse  on  aald  Jones  after  the  aatlBfac- 
tlon  of  his  aald  debts;  and  this  latter  Is  es- 
pecially true,  as.  not  only  In  law,  but  In  fact, 
the  said  Jones  was  then  and  Is  now  InaolTent. 
They  are  Informed,  bellere,  and  diarge  tJiat 
the  soods,  If  forced  to  sale  under  the  ex- 
ecutions wIUi  beclouded  Uties.  would  have 
brought  far  less  than  they  would  when  sold 
under  the  orders  of  your  honor'a  receiver  or 
trustee,  and  they  charge  that  their  injunction 
against  lald  forced  sales  under  said  execa- 
tion  by  said  Bradley  was  a  positive  advan- 
tage to  defendants,  Instead  of  a  damage." 

The  bill  characterizes  itself  upon  its  face 
as  a  bill  In  the  nature  of  a  blU  of  review,  and 
the  prayer  asks  that  it  be  talten  as  an  orig- 
inal bill  in  tbe  nature  of  a  blU  of  review,  and 
that  the  decree  in  the  orlgioal  cause  be  re- 
viewed, and  perpetually  enjoined  to  the  ex- 
tent of  the  said  $2,000  judgment,  and  that 
R.  A.  Smith,  cletk.  and  master,  be  perpetual- 
ly enjoined  from  Issuing  uecotlon  upon  said 
judgment  and  that  the  said  judgment  be  de- 
clared void  for  fraud  and  mistake. 

A  demurrer  was  filed  to  the  bill,  and  nu- 
mnoas  grounds  of  objection  set  fortJi.  These 
may  be  summarised  as  fi^ows:  (1)  That 
this  18  a  bill  filed  In  chancery  to  review  a 
decree  of  the  supreme  court,  and  that  such 
a  bill  cannot  be  lawfully  filed.  (2)  That  the 
UU  sbowB  a  liability  In  law  up<m  the  com- 
plainants^ regardless  of  the  bond,  for  the 
judgment  so  telcen;  and.  as  no  judgment  was 
r«idered  against  any  sureties;  the  complain- 
ants have  no  legal  ground  for  conqilalnt 

(3)  That  the  decree  was  entered,  over  i^eo- 
tlMia  filed  by  the  present  complainants,  after 
consideration  by  the  court,  and  hence  that 
the  matter  has  now  been  finally  disposed  at. 

(4)  That  the  bill  Is  too  broad.  In  that  It  seeks 
to  enjoin  the  whole  judgment  when  It  is  con- 
ceded upon  the  face  of  the  bill  that  defend- 
ants were  entitled  to  KMne  judgment  0) 
That  no  fraud  can  be  imputed  to  the  defend- 
ants, because  they  merely  ];naented  their 
contentions  to  the  supreme  court  That 
complainants'  remedy.  If  any  they  have,  Is 
by  applfcatkm  to  the  supreme  court  to  correct 
tbe  decree. 

As  to  the  first  ground  of  demurrer,  If  this 
could  be  construed  as  a  pure  bill  of  review, 
of  course  It  would  be  well  takra,  as  a  bill 
of  review  cannot  be  ffled  in  any  court  to 
review  a  decree  of  the  supreme  court  Hurt 
V.  Long,  90  Tenn.  445,  448,  449.  16  S.  W. 
966;  WaUen  v.  Huff,  1  Tenn.  Chs.  4.  But 
the  nomenclature  adopted  In  the  bill  hn 
"An  original  bill  In  the  nature  of  a  bill  ot 
review,"  and  so  a  bill  to  Impeach  a  decree 
for  fraud  la  styled  In  Jones  r.  Williamson,  6 


Gold.  871.  878.  Sm  and  the  authorities  there 
dted.  But  the  name  ts  ImmateriaL  Tbe 
bill,  of  course,  appears  upon  Its  taoe  to  be  a 
bill  attacking  a  formor  decree  for  fraud,  and 
of  this  aspect  of  tbe  matter  we  win  «peak 
more  at  large  when  we  take  up  the  anbae- 
quent  grounds  of  the  demnrror. 

The  second  around  ot  the  demurrw  Is  not 
well  UkoL  The  blU  does  not  show  any  such 
liability  outside  <fZ  the  bond  aa  waa  decreed 
under  the  bcmd.  On  the  oontraiy,  It  shows 
no  liability  at  all,  but  merdy  a  contest  over 
a  fund  In  court  and  the  right  of  defendante 
In  the  presait  bill  to  i^lority  in  that  fnnd. 

The  third.  fourUi,  and  fifth  grounds  of  de- 
murrer should  be  considered  together.  They 
raise  the  question  as  to  whether  tbe  allega- 
tions of  the  bill  are  sufficient  to  sustain  It 
as  a  bill  to  set  aside  a  decree  for  firaud.  aod- 
dent  or  misteke.  Of  course,  it  is  well-settled 
law  that  a  decree  may  be  set  aside  when  pro- 
cured by  fraud,  accld«it  or  mistake  wltbout 
fault  on  tbe  port  ot  Uie  party  aggrieved 
thereby.  Jones  v.  Williamson,  6  Cold.  371, 
876.  376;  Uadda  v.  Apperson,  14  Lea.  S96, 
004;  John  V.  Tate,  7  Humph.  888;  Smith  v. 
Johnson,  2  Helsk.  225,  218.— as  where  an  ap- 
pearance was  entered  by  an  onauthorised 
attorn^,  and  a  decree  procured  on  such  ap- 
pearance (Boro  V.  Harris,  13  Lea.  86,  43):  so 
when  a  decree  was  procured  without  Uie 
concurring  steps  necessary  to  give  the  chan^ 
eery  court  jurisdiction,  and  such  omission 
waa  kept  from  view  by  false  recitals  (Walker 
V.  Day,  8  Baxt  77,  82,  83);  so  where  tbe 
name  of  a  party  was  slgnoS  to  an  appeal 
bond  without  his  authority,  and  judgment 
taken  thereon  In  the  supreme  court  (Ctdes 
V.  Anderson,  8  Hunqib.  490);  so  whoe  an 
ex  parte  judgment  on  motion  was  taken  in 
the  supreme  court  against  an  officer  for  non- 
return of  an  execution  for  too  large  an 
amount  the  motioner  concealing  tbe  fact  of 
certain  paymento  (Smith  v.  Van  Bobber,  1 
Swan,  110.— to  same  effect  Klnier  v.  Hdm, 
7  Helsk.  672);  so  where,  In  a  case  carried  to 
the  supreme  court  on  a  bond  for  appeal  exe- 
cuted After  the  time  for  procuring  the  api>eal 
had  expired,  the  supreme  court  erroneously 
took  jurisdiction,  and  rendered  judgment 
(Wooten  V.  Daniel,  16  Lea,  1!^;  so  where 
tbe  satisfaction  of  a  judgm^t  of  the  supreme 
court  was  erroneously  set  aside  by  that  court 
upon  an  ex  parte  appllcatlui  (WUbnm  v. 
HcOollom,  7  Helsk.  267);  so  where  the  su- 
preme court  rendered  a  decree  upon  the  false 
statement  of  an  appellee  that  the  appellant 
had  abandoned  his  apiwal  (Pyett  t.  Hatfield, 
16  Lea,  478).  We  are  referred  to  numeroua 
cases  wherein  the  doctrhu  Is  announced  that 
the  Biqireme  court  cannot  Interfere  with  Its 
decrees  passed  at  previous  terms,  exc^t  for 
mistake  apparent  upon  the  face  of  the  record. 
Lamb  v.  Sneed,  4  Baxt  Hill  v.  Walker, 
7  Baxt  310;  Bussell  v.  Colyar.  4  H^sk.  154; 
Pettit  V.  OM^er.  8  Lea.  21;  State  v.  Bank 
ot  Oommerce,  96  Tenn.  681.  86  S.  W.  719. 
But  these  are  all  cases  falling  undn  Sban^ 
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Bon'i  Oode^  i  45D8  (Old  Code.  I  SStS),  wUcb 
provides  that  every  mistake  aMwr^&t  upon 
tbe  face  of  the  record  may  be  corrected  by 
the  cottrt  at  any  time  after  final  Judgment 
at  the  discretion  of  the  court  But  these 
cases  have  no  bearins  upon  a  bill  filed  to 
set  aside  a  decree  for  fraud,  and  In  no  wise 
Interfere  with  that  well-recoffnlaed  Jurisdic- 
tion. The  ground  of  fraud  alleged  In  pres- 
ent bUl  Is.  in  substance:  That  the  counsel 
for  defen&mts  submitted  to  the  counsel  for 
com^Inants  the  draft  of  a  decree,  which 
the  former  said  they  Intended  to  present  to 
the  S1^>reme  court  for  mtry  In.  the  case  re- 
ferred to  In  the  bUL  That  this  draft  left  the 
amount  blank,  and  It  was  agreed  that  this 
amount  should  be  filled  In  from  the  Injunc- 
tion booA  which  wss  included  In  the  tran- 
script In  that  cause,  and  defendants'  counsd 
agreed  with  complainants  couns^  that  they 
would  fill  In  the  amount  from  the  Injunction 
bond.  Complainants*  counsel  trusted  them 
to  do  so,  and  were  not  present  when  the  de- 
cree was  presented  to  the  court,  or  wben 
handed  In  for  entry  upon  the  mlnutea  That 
there  was  no  controversy  or  difference  be- 
twem  the  counsd  as  to  the  amount  which 
should  be  Inserted  In  the  blank;  that  being 
determined  by  the  face  of  the  Injunction 
twDd.  That  the  only  controversy  between 
than  wss  as  to  whether  a  Judgmrat  should 
be  at  Mice  entered  In  the  supreme  court  iq^n 
the  Injunction  bond  for  Its  penalty,  or  wheth^ 
er  there  should  be  a  reference  for  damages 
upon  that  bond.  That,  In  violation  of  this 
agreement,  defendants'  counsel  Inserted  In 
the  blank  space  not  the  penalty  of  the  In- 
junction bond,  ^BOO,  but  the  penalty  of  a 
replevin  bond,  ^,000.  That  this  was  done 
without  the  knowledge  of  the  complainants 
or  of  their  counsel,  and  on  the  last  day  of 
the  sitting  of  the  supreme  court,  and  the 
fact  wss  not  discovered  and  could  not  be 
dlscorered  by  complainants  or  their  counsel 
until  after  the  adjonrmnoit  by  the  supreme 
court;  and  that  promptly  upon  learning  the 
Act  of  the  entry  of  said  Judgment  the  pres- 
ent bill  was  illed.  We  think  tills  makes  out 
a  case  of  fraud.  Here  we  have,  according 
to  the  bin,— which  must  be  taken  as  true 
upon  demurrer,— the  vigilance  of  complain- 
ants' coansQl  lulled  to  sleep  by  an  agreement, 
relied  upon,  to  Insert  the  penalty  of  an  In- 
junction bond  Cor  $000  In  a  certain  blank 
sjince  In  the  draft  of  a  decree,  and  tiie  vio- 
lation of  this  agreement  and  of  this  trust  and 
confidence  by  the  insertion  of  ^i^XK^  an 
amount  four  times  as  large  as  the  penalty 
of  a  replevin  bond;  and  there  is  the  furtiier 
Item  of  surprise  that  this  replevin  bond  had 
never  been  acted  upon  by  the  court  below, 
or  either  party,  or  treated  as  creating  any 
liability  whatever,  and  It  could  not  have  been 
BumKMed  by  the  complainants  or  tbelr  coun- 
sel that  there  was  any  probability  or  possl- 
blllty  of  tbe  entry  of  a  Judgment  upon  that 
bond.  The  foregoing  Is  a  fair  statement  of 
tbe  ollegstlons  of  the  bill  as  to  the  grounds 
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of  fraud.  We  think  there  can  be  no  two 
opinions  upon  the  question  as  to  whether 
the  above  allegations  state  a  case  of  fraud. 
It  Is  said  that  this  matter  cannot  now  be 
heard,  because  objections  were  offered  by 
the  defendants  to  this  decree  In  tbe  supreme 
court  by  a  brief,  and  that  tbe  court,  after 
considering  these  objections,  overruled  them, 
and  caused  the  decree  to  be  entered.  It  Is 
spparent  from  the  allegations  of  the  bill, 
however,  that  the  objections  referred  to  woe 
upon  the  point  ss  to  whether  there  should 
be  a  Judi^ent  outilgbt  upon  tbe  Injunction 
bond  on  the  ground  that  a  Judgment  bad 
been  enjoined,  or  whether  tbe  cause  should 
be  remanded  for  damages  merely  upon  the 
injunction  bond,  which  latter  course  would 
allow  the  taking  of  proof.  Thwe  never  was 
any  controversy,  according  to  the  bill,  as 
to  whether  the  amount  Inserted  In  the  blank 
space  should  be  takui  from  the  Injunction  or 
the  replevin  bond.  The  fraud  consists,  not 
in  the  fact  that  a  decree  was  entered  out- 
right, histead  ot  directing  a  reference  for 
damages,  but  i^ton  tbe  amount  of  the  decree, 
12.000,  instead  of  $800.  We  think  it  prob- 
ably true  that.  If  the  decree  had  been  en- 
tered only  for  fGOO,  it  would,  under  the  cir- 
cumstances, be  beyond  reach,  even  though 
erroneous,  as  we  think  it  would  have  been 
erroneous  (Staples  v.  WUte,  88  Tenn.  80.  12 
8.  W.  389).  under  the  allegations  of  the  bill. 
Inasmucb  as  no  Judgment  against  complain- 
ant was  enjoined,  but  ndy  the  enforcement 
of  an  execution  on  a  particular  stock  of 
goods;  the  execution  being  Issued  on  a  Judg- 
ment against  a  party  other  tlian  complainant 
We  are  to  deal  with  the  judgment  however, 
not  as  It  ought  to  have  been,  or  as  It  might 
have  been,  but  as  It  was  In  fact  entered.  It 
was  entered  upon  the  re^evln  bond,  and 
without  notice,  and  under  tbe  circumstances 
above  det^led,  and  was,  under  the  allega- 
tions of  tbe  blU,  simply  fraudulent 

It  Is  objected  that  the  bill  concedes  that 
the  defendants  were  entitied  to  some  Judg- 
ment In  the  case  referred  to,  and  tliat  there- 
fore, tbe  bill  cannot  wholly  enjoin  the  entire 
Judgment  for  $2,000.  The  only  decree  which 
the  present  bUl  concedes  Is  that  the  defend- 
ants were  entitied  to  a  decree  remanding  the 
cause  for  distrlbatlon  of  the  funds  in  court, 
and  for  damages  upon  the  injunction  bond. 
There  la  nothing,  therefore,  in  this  objection. 
The  whole  amount  of  the  $2,000  Judgment 
Is  attacked  hi  the  bUI. 

It  Is  insisted  that  there  could  be  no  ffaud 
in  the  defendants*  presenting  their  contm- 
tious  to  the  supreme  court  This  Is  cer^ 
talnly  true.  In  so  far  as  the  defendants  pre- 
sented their  contention  to  the  supreme  court 
to  the  effect  that  they  were  entitied  to  a  de- 
cree for  the  full  amount  of  the  injunction 
b<md  penalty,  as  opposed  to  the  nmtentioa  of 
the  complafaiants'  brief  In  that  case  that 
there  should  be  a  remand  for  the  cause  for 
the  damages  upon  the  Injanctitm  bond,  ot 
course  there  could  be  no  Imputation  of  fnod. 
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But,  as  stated,  the  cbaj^e  of  fraud  rests  not 
here,  but  ui>ou  the  insertion  of  the  wrong 
amoQiit  in  the  blank  Bpace,  which  changed 
the  possible  liability  of  ?500  to  an  impossible 
liability  of  ?2,000,  and  this  at  the  vei7  beeis 
of  the  court,  when  no  relief  could  be  had.  by 
petition  to  rehear  or  otherwise,  in  the  sa- 
preme  court  It  Is  due  to  the  counsel  for  the 
defendants  whose  names  are  mentioned  in 
the  bill  to  call  attention  to  the  fact— which 
we  do  with  great  pleasure — that  it  is  in- 
ferable from  the  bill  Uiat  the  insertion  of 
$2,000  instead  of  fSOO  arose  from  their  mis- 
taking the  replevin  bond  for  the  Injunction 
bwd;  this  mistake  being  Induced  by  the 
words  "Injunction  Bond"  appearing  upon  the 
back  of  the  replevin  bond,  an  old  blank  form 
of  an  Injunction  bond  being  used,  and  filled 
in  with  the  language  of  a  replevin  bond. 
But,  although  this  relieves  the  defendants' 
counsel  from  the  Imputation  of  intentional 
wrongdoing,  still  the  result  Is  the  same  to 
the'complatnents,  and  It  is  a  fraud  In  law,  for 
which  they  are  entitled  to  relief.  It  results 
that  the  third,  fourth,  and  fifth  grounds  of 
demurrer  are  oven-uled. 

We  are  also  of  the  opinion  that  tiie  bill  Is 
sustainable  under  Its  facte  on  another 
ground.  It  Is  true  that  the  court  is  free  to 
render  judgment  upon  the  bonds  taken  dur- 
ing the  pn^ess  of  the  cause,  under  Shan- 
non's Code,  S  4837,  which  reads  as  follows: 
"All  bonds  and  recognizances  taken  According 
to  law  In  the  appellate  court  or  In  the  court 
tieiow.  In  the  progress  of  a  cause,  form  a 
part  of  the  record,  and  judgment  may  be  ren- 
dered thereon  by  the  appellate  court  to  the 
extent  of  the  respective  liability  of  the  par- 
ties pending  the  motion,  without  scire  facias 
or  notice.'*  This  refers,  however,  to  Iwnda 
which  carry  an  existing  liability.  Now,  In 
the  present  case,  under  the  allegations  of  the 
bill,  the  replevin  bond  on  which  judgment 
was  rendered  carried  no  liability  whatever, 
because  It  had  never  been  acted  upon,  in  that 
DO  replevin  writ  had  ever  been  Issued  there- 
under. The  bond  was  not,  therefore.  In  such 
a  condition 'that  any  court  could  render  judg- 
ment thereon.  The  Judgment  of  the  supreme 
court  as  to  this  matter  was,  therefore,  coram 
non  Judlce,  and,  like  the  judgment  of  every 
other  court  under  slmilax  circumstances,  was 
simply  void  as  to  this  matter.  A  decree  of 
the  supreme  court  Is  void  under  such  circum- 
stances as  would  Iw  the  decree  of  any  other 
court.  Pettlt  V.  Cooper,  9  Lea,  21;  Easley  v. 
Tarklngton,  6  Baxt  592.  Upon  the  subject 
of  ?nch  Judgments  generally,  see  Hume  v. 
Bank,  1  Lea,  220;  McKeldin  v.  Gouldy,  91 
Tenn.  677,  20  S.  W.  231;  Sanders  v.  Logue.  SS 
Tenn.  365,  12  S.  W.  722:  Bank  v.  Carpenter, 
97  Tenn.  437,  37  S.  W.  278;  Oilreath  v.  Gilll- 
land,  96  Tenn.  383,  S«4.  32  S.  W.  250. 

The  sixth  ground  of  demurrer  raises  the 
point  that  the  error  could  he  corrected  on  mo- 
tion in  the  supreme  court,  and  therefore  that 
a  bill  would  not  lie.  Under  Easley  r.  Tark- 
lngton, supra.  It  Ifl  probably  tme  that  this  re- 


lief could  be  bad,  though  other  cases  render 
it  somewhat  doubtful  Still  this  would  not 
Interfere  with  the  jurisdiction  of  a  court  of 
chancery  to  enjoin  the  judgment  for  fraud,  or 
even  on  the  ground  that  the  supreme  court 
was  without  jurisdiction  to  render  a  particu- 
lar Judgment  on  the  ground  that  the  umtter 
of  It  waa  coram  non  Judlce.  If  the  remedy 
by  motion  exists,  It  Is  not  coDcloBlTe.  This 
case  illustrates  the  necessity  of  resorting  to 
the  remedy  by  injunction,  because.  If  the  com- 
plainants had  been  compelled  to  wait  until 
the  next  sitting  of  the  supreme  court,  the 
money  would  probably  have  long  since  been 
collected  out  of  them  under  execution.  The 
supreme  court  has  also  stated  that,  where  a 
remedy  exists  in  that  court  by  motion  and 
also  by  bill  in  equity,  when  any  contested 
question  of  fact  is  Involved  It  to  preferable 
that  a  bill  should  be  resorted  to,  and  the 
court  would  probably  direct  that  course  under 
all  such  circumstances  on  application  being 
made  to  It  for  action  by  motion.  Dodds  r. 
Duncan,  12  Lea,  796.  It  results  that  ttie  de- 
cree of  the  chancellor  sustaining  the  de- 
murrer and  dismissing  the  bill  must  be  re- 
versed, and  the  cause  must  be  remanded  for 
further  proceedings.  The  defendants  win 
pay  the  costs  of  this  court  The  costs  of  the 
court  below  will  be  paid  as  may  be  herein- 
after decreed  by  the  chancellor.  Ail  concor. 

,  AiBrmed  orftllr  by  aupreme  court.September2S,1899. 

INABNBTT  r.  ST.  LODIB,  L  M.  ft  S. 
RY.  CO. 

(Supreme  Court  ot  Arkansas.  Uarch  9,  19QL) 

RAILROADS-^OnON  POR  PBB80HAI<  IKJURW 

^CCIDSNT  AT  GROSSINO  —  INSTRUCTIONS  — 
NEKtLIOENCE  OF  BNOINBBR^TATBinNT  OP 

SUBSTANTIVE  IaAW. 

1.  Instructions  which  made  the  JwcUsence  of 
defendaQt's  eoeineer  in  unneceiaamy  olowinc 
a  whistle  snd  allowtne  Bteam  to  escape  so  as  to 
frighten  plalntlfTs  horse  depend  solelT  do 
whether  circumstances  in  his  knowledce  ad- 
monished him  that  injury  to  plaintiff  would 
probably  result  therefrom,  were  erroneous. 

2.  An  Instruction,  In  an  action  for  injuHes 
resulting  from  fUalntilTB  horse  becoming  Crif^t- 
ened  at  an  eogiae  in  the  vicinity  of  a  crosaing, 
that  defendant's  employfis  "were  not  bound  to 
take  notice  of  the  mere  presence  of  the  plaintiff 
and  his  horae  In  close  proximity  to  the  rail- 
way." was  calcnUuted  to  mislead,  as  it  is  thcdr 
duty  to  exercise  reasonable  care  to  observe 
travelers  in  such  places. 

3.  An  instruction  that  mere  proof  that  train 
employte  uanecasssrily  blew  a  whistle  or  let  off 
Bte&m  in  dose  proximity  to  a  team  of  horses, 
does  not  necessarily  estattllsh  nesligence,  not 
being  predicated  on  the  facts  In  evldeocc. 
should  not  have  been  given. 

Appeal  from  circuit  court  Nerada  county; 
Joel  D.  Conway,  Jmlge. 

Action  by  J.  A.  Inabnett  against  tiie  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  defendant, 
plnlntlfF  appeala  Reversed. 

L.  A.  Byrne,  for  appellant.    Dodjn  ft 

Johnson,  for  appellee. 

WOOD.  J.  This  suit  was  brought  by  In- 
abnett to  recover  damages  for  personal  In- 
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Jorica  alleged  ti>  bare  been  canaed  "by  t&e 
negligence  oC  tlie  railway  companj  In  blow- 
ing the  whistle  and  tu  allowing  steam  to 
-escape  from  tlie  steam  cocks  ot  Its  entire 
while  plaintiff.  In  bis  buggy,  upon  the  high- 
way, was  approaching  the  puUlc  crossing  In 
tlie  city  of  Texarkana.  It  Is  alleged  that  the 
unnecessary  blowing  of  the  whistle  greatly 
frightened  i^aintltrs  horse,  and  that,  while 
he  was  endeaTorlng  to  calm  same,  plaintiff 
observed  an  engineer  on  the  engine  nearest 
to  him,  and  saw  that  the  engineer  was  ap- 
prised of  plalntlfTs  danger,  but,  without  re- 
gard to  plaintiff's  safety,  the  engineer  In  a 
grossly  careless  manner  opened  the  steam 
cocks  of  bis  engine,  and  began  to  more  the 
same,  wblcb  caused  the  plaintiff's  horse  to 
take  greater  affright,  and  caused  him  to  sud- 
denly turn  from  the  highway,  and  to  spring 
down  a  deep  embankment,  whereby  plaintiff, 
In  an  attempt  to  extricate  himself  from  the 
danger  of  the  situation,  was  thrown  from 
tlie  buggy,  and  seriously  hurt,  etc.  The  an- 
swer denies  all  material  allegations,  and  sets 
up  cootrlbntory  negligence.  Without  giving 
the  evidence  In  detail,  It  Is  sufficient  for  the 
p>arpose  of  this  opinion  to  state  that  there 
was  proof  on  the  part  of  tbe  plaintiff  which 
tended  to  support  the  allegations  of  his  com- 
plaint. Tbe  Jury  might  have  found  from 
plaintiff's  testimony  that  the  agents  of  the 
defendant  knew,  or  could  have  known 
the  exercise  of  ordinary  care  and  prudence, 
that  the  Mowing  of  the  \rhlstle,  and  eepe- 
-cially  tbe  escaping  of  steam  from  the  steam 
cocks  ot  the  engine,  under  the  circumstances 
-detailed  by  the  plaintiff,  were  well  calcu- 
lated to  frighten  plaintiff's  horse,  and  to  en- 
danger plaintiff,  and  cause  the  Injury  of 
which  he  complains.  There  was  evidence 
also  to  Justify  the  verdict.  Was  the  jury 
properly  Instructed?  The  court  gave,  on  be- 
half of  the  defendant,  the  following,  among 
other,  Instroctions:  "(3)  The  jury  are  In- 
structed that  negligence  la  not  to  be  Imputed 
to  the  railway  company  merely  from  the 
blowing  of  a  whistle,  or  causing  steam  to 
emit  from  an  engine,  even  though  tbe  same 
may  occasion  fright  to  a  horse  or  horses,  im- 
less  the  same  was  done  under  dmimstan- 
ccB  that  made  the  act  an  Imprudent  and  Im- 
proper one  upon  that  occasion;  and  the  Jury 
would  have  no  right  to  Impute  negligence  to 
an  engineer  under  such  circumstances,  un- 
less there  were  circumstances  In  his  knowl- 
edge at  the  time  admonishing  him  that  In- 
jury would  iviAably  result  if  the  act  was 
done;  and  In  this  case,  imless  the  Jury  find 
from  the  testimony  that  at  the  time  of  tbe 
acddent  In  question  there  was  nothing  In 
the  drcumstances  of  the  plaintiff's  presence 
upon  the  track,  or  In  tbe  conduct  of  the 
horse,  as  seen  by  the  ragiDeer.  which  would 
bare  admonished  blm  In  time  to  have  pre- 
vented It.  or  that  giving  of  signals  or  permit- 
ting tbe  steam  to  emit  from  bis  engine  was 
likely  to  cause  the  horse  to  frighten,  then 
be  wonld  not  be  gnli^  of  negligence,  even  If 


you  flod  such  facts.   (4)  Tbe  court  Instmeti 
tbe  jury  that  mere  proof  that  tlie  train  em- 
ployt^s  unnecessarily  blowed  the  wblstie  or 
'  let  off  steam  In  close  proximity  to  a  team  of 
I  horses  does  not  necessarily  establish  negU- 
I  gence."   "(8)  The  court  instructs  the  jury, 
!  in  determining  the  question  of  the  negligence 
of  defendant's  servants,  they  should  take  in- 
to consideration  all  of  the  facts  and  circum- 
stances, that  defendant's  servants  and  engi- 
neers were  not  bound  to  take  notice  of  tbe 
mere  presence  of  plaintiff  and  his  horse  in  ' 
close  proximity  to  tbe  railway,  nor  that  that 
fact  would  raise  a  presumption  that  tbe 
horse  would  become  frightened  at  tbe  use 
of  steam,  but  there  must  have  been  some- 
thing at  the  time  lu  ttie  conduct  aud  actions 
j  of  the  animal  which  Indicated  to  the  engl- 
I  neer  that  such  results  would  [Kobably  follow 
I  before  he  could  be  charged  with  negligence." 
I  Tbe  third  and  eighth  Ignored  the  rale  wh\iA 
\  enjoins  upon  railroads  a  high  degree  of  care 
i  for  the  protection  and  safety  of  travelers 
upon  tbe  highway  at  a^^d  in  proximity  to 
public  crcfflslngs  in  cities.   It  Is  their  posi- 
tive duty  to  keep  a  lookout  for  such  travel- 
ers, and  to  use  every  reasonable  precaution 
I  consistent  with  the  proper  operation  and 
I  management  of  their  trains  to  avoid  Injur- 
j  Ing  them.   There  might  not  be  any  drcum- 
1  stances,  la  the  knowledge  of  the  engineer, 
I  admonishing  bim  that  injury  would  proba- 
I  bly  result  from  tbe  unnecessary  blowing  of 
I  a  whistle  or  escairing  of  steam.   Yet  such 
j  circumstances  might  exist,  and  the  engl- 
'  neer's  Ignorance  of  them  be  on  account  of 
I  bis  willful  or  negligent  failure  to  do  what 
the  law  requires;  1.  e.  to  keep  a  lookout  for 
j  them,  and  then  to  do  whatever  reasonable 
I  prudence  would  dictate  to  avoid  Injury  to 
I  travelers.    HUz  v.  Railway  Co.,  101  Mo.  36, 
13  S.  W.  ^G;  Frlck  v.  aallroad  Co.,  8  Am. 
&  Eng.  R.  Gas.  280;  Weber  v.  Railroad  Co.. 
58  N.  T.  461-462.    Nor  does  the  law  gauge 
the  standard  of  negligence  by  what  the  en- 
j  glneer  In  charge  in  any  particular  case  did 
!  or  knew.    It  Is  broader  and  more  reasonable 
than   that.    Negligence   Is   determined  In 
cases  of  this  kind  by  what  any  reasonably 
prudent   aud   careful   engineer   would  or 
should  have  known  and  done  under  the  dr^ 
cumstances  In  proof.    Both  tbe  third  and 
eighth  convey  the  Idea  that,  unless  there  was 
something  In  the  circumstances  of  tbe  plain- 
tiff's presence  upon  the  track,  or  In  tbe  con- 
duct of  tbe  horse  "as  seen  by  the  engineer," 
which  would  have  admonished  blm  of  plain- 
tiff's danger,  then  he  was  not  negligent  in 
doing  tbe  acts  complained  of.   This,  too,  re- 
I  garcUess  of  whether  be  had  exercised  that 
I  prudence  which  any  reasonably  careful  man 
j  would  have  exercised  to  become  acquainted 
with  the  circumstances.   In  this  respect  the 
Instructions  were  radically  wrong,  and  whol- 
ly Inconsistent  with  tbe  Instructions  which 
the  court  bad  given  at  the  Instance  of  plain- 
tiff, and  which  correctly  stated  the  law. 
Railway  t.  Lewis,  60  Ark.  409,  80  8.  W.  705. 
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1135.  Furthermore,  the  eighth  instractloii 
declares  that  the  employes  of  the  railroad 
**wwe  not  bound  to  take  notice  ot  the  mere 
presence  of  the  plaintiff  and  his  horse  In 
close  prcndmlty  to  the  railway."  This  was 
well  calculated  to  mislead.  The  du^  of  rail- 
roads Is  to  exercise  reasonable  and  ordinary 
care  to  observe  travelers  about  to  cross  the 
railroad  upon  the  highway.  Here  the  trav- 
elers have  a  right  to  be,  and  they  must  be 
expected  to  be.  conjstantly  passing.  They 
are  "ever  present,"  bo  to  speak,  and  the  rail- 
road employes  must  exercise  that  diligence 
which  the  law  requires  to  observe  them. 
"The  care  and  skill,  to  be  reasonable."  It  Is 
Bald,  "must  be  proportioned  to  the  danger 
and  mnltlplled  chances  of  injury."  3  Elliott 
R.  R.  1156,  and  authorities  cited.  It  is  gen- 
erally for  the  jury  to  determine  whether 
such  care  has  been  exercised.  The  fourth, 
to  say  the  least  of  it  was  not  predicated 
upon  the  facts  In  evidence,  and  was,  there- 
tore,  abstract,  and  should  not  have  been 
given.  Taken  in  connection  with  others, 
howev«>,  it  may  not  have  been  prejudidal. 
For  the  error  in  giving  the  third  and  eighth 
Instructions  for  appellee  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 


KLEIN  et  aL  t.  GERMAN  NAT.  BANK. 
(Supreme  Oonrt  of  Arkansas.   Mardi  9.  1901.) 

CHANOB  OP  VENUB  —  INDIVIDUAL  RIQHT  — 
NOTRS— ALTERATIONS-EXPI*AN  ATION  S— BVI- 
DBNCE>-ADMISSION  ON  PROOF  OP  SIONA- 
TURB8— BURDBOT  OF  PROOF— IN  DORSE RS~ES- 
TOPPBL  —  ADVANCEMENT  TO  PAYEE  —  CON- 
VERSION OF  TUB  MONEY— APPEAL. 

1.  Under  a  statute  providing  that  m  a 
diange  of  veoue  all  the  papers  in  a  case  shall 
be  transmitted  to  the  clerk  of  the  conrt  to 
which  the  veuue  was  chanced,  three  of  the 
partly  defendant  had  no  rigut  to  a  change  of 
venue  when  the  fourth  refused  to  join  in  the  ap- 
plicatlMi,  since  one  defendant  could  not  take 
a  change  without  removing  the  case  as  to  all. 

2.  A  statute  authorizing  "any  party  to  a  civil 
action  to  obtain  a  change  of  venue"  referred 
to  pluintiils  or  defendants  as  a  class,  and  did 
not  authorise  each  individual  defendant  to  ob- 
tain such  change,  where  his  co-defendanta  re- 
fused to  join  in  the  application. 

8.  Where  the  indorsee  of  a  note  showing  al- 
terations on  its  face  proved  the  signatures  of 
the  defendants,  the  instrument  was  admissible 
in  evidence  without  explanation  of  the  altera- 
tions, since  the  latter  raised  no  presnmptioa  for 
or  against  the  note's  validity. 

4.  The  admission  of  an  altered  note  in  evi- 
dence without  explanation  of  the  alterations, 
but  on  mere  proof  of  the  maker's  signatures, 
did  not  place  the  burden  on  the  defendants  to 
prove  that  they  were  not  liable  thereon,  though 
requiring  evidence  in  rebuttal  to  overcome 
plaintiff's  case. 

5.  Where  the  president  of  a  hotel  company 
executed  a  note  payable  to  his  own  order  with- 
out aathority  from  the  company,  and  three  par- 
ties, two  of  whom  were  officers  of  the  company, 
signed  the  note  as  sureties,  and  the  bank  to 
which  the  note  was  negoUated  brought  suit 
thereon,  the  tact  that  notice  of  lack  of  the 
maker's  antiiorlty  appeared  on  the  face  of  the 
note,  thon^  releasing  the  hotel  company,  did 
not  release  the  ■nreties,  since  they  had  notice 


of  BQch  lack  of  atithority,  nd,  haTing  signcC 
the  note  to  give  it  currency,  were  estopped 
question  Its  validity. 

6.  Where  a  note  executed  and  indorsed  for 
accommodation  of  a  hotel  company  was  made 
payable  to  its  president,  a  bank  advancing  mon- 
ey on  the  note  to  such  president  was  not  re- 
spondUe  for  his  diversion  of  such  money,  aad 
was  not  thereby  precluded  from  recovering 
from  the  sureties  on  the  note. 

7.  Where  a  note  executed  and  indorsed  for 
tlte  accommodation  of  a  hotel  company  vis 
made  payable  to  Its  president,  the  fact  that  the 
bank  advancing  money  on  the  note  placed  the 
amount  to  the  president's  credit  was  of  no  mo- 
ment, as  tending  to  show  the  bank's  responubii- 
ity  for  the  president's  diversion  of  the  money, 
since  it  was  the  same  as  payment. 

8.  Wh««  the  evid^ce  as  to  the  alteration  of 
a  note  was  conBicting.  tlie  jury's  finding  that 
it  was  altered  before  ttie  signing  would  not  be 
disturbed  on  appeal. 

Appeal  from  circuit  court,  PulasU  county; 
Joseph  W.  Martin,  Judge. 

Action  by  the  German  National  Bank 
against  E.  F.  Klein  and  othera  From  a 
judgment  in  favor  of  plaintiff,  defWidants  »p- 
peal.  AJfirmed. 

The  German  Bank  bTongfat  anlt  on  tiit  fol- 
lowing note:  "$15,000.00.  Uttle  Bock.  Ark» 
May  28,  1886.  Sixty  days  after  daie,  for 
value  received,  we  promise  to  pay  to  the 
order  of  Ed  Ht^aboom  fifteen  thoaaand  d<d- 
lars,  at  the  German  National  Bank  In  Little 
Rock,  Ark.,  with  Interest  at  10  per  oait.  per 
annum  from  maturity  until  paid.  The  mak- 
ers and  indorsers  of  this  note  herebj  MTer- 
ally  waive  presentment  for  paymoit,  notice 
of  non[)ayment,  and  protest.  The  Park  Hotel 
Company,  Ed  Hogaboom,  President  Ed 
Hogaboom.  B.  F.  Klein.  C.  O.  Greenway. 
M.  A.  Elsele.  Attest:  E.  F.  Klein,  SecretaiT- 
[Seal  Park  Hotel  Co.]"  This  note  was  made 
on  a  printed  form  for  a  note  used  by  the 
Citizens*  Bank  of  Little  Bock,  but  it  appeared 
from  the  face  of  the  note  that  tbe  printed 
words  "The  Citizens'  Bank"  were  stricken 
out,  and  the  name  of  Ed  Hogaboom  Inserted 
as  payee.  The  printed  words  "at  their  ofBce" 
were  also  stricken  out.  and  the  words  "at 
the  German  National  Bank"  sabatitnted.  as 
the  place  of  payment  The  complaint  alleged 
that  tbe  note  bad,  for  a  valuable  consider- 
ation, been  transferred  and  Indorsed  before 
maturity  by  Hogaboom  to  the  bank.  Hoga- 
boom filed  no  answer.  The  hotel  denied  that 
it  executed  the  note.  Tbe  defendants  Klein. 
Greenway,  and  Elsele  alleged  in  their  answer 
that  they  signed  the  note  as  snretles  for  the 
accommodation  of  the  Park  Hotel  Cbmpany 
only,  and  for  the  sole  purpose  of  enabling 
that  company  to  negotiate  it  and  ose  the  pro- 
ceeds thereof;  that  Hogaboom  wrongfnlly 
transferred  the  note  to  the  back  as  ct^lateral 
security  for  the  payment  of  his  Indivldnal 
note  to  the  bank  for  the  snm  of  $10,000;  and 
that  of  this  the  bank  had  notice.  This  an- 
swer waa  filed  on  the  10th  ot  April.  1807. 
Afterwards,  on  the  24th  of  March,  1898^  they 
filed  an  amendment  to  their  answer,  setting 
up  that  tbe  defendants  bad,  for  the  acctmi- 
modation  of  the  taotel  companj,  «xecatad  the 
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note  to  the  CftlzenB*  Bank,  payable  at  tbe 
office  ot  said  bank,  and  that  afterwards,  with- 
out their  knowledge  or  consent,  the  note  had 
been  altered  so  as  to  make  It  payable  to  Ed 
Hogaboom  at  the  office  of  the  German  Bank. 
Three  of  the  defendants  filed  an  application 
for  a  change  of  venue,  which  the  conrt  over- 
mled  becanse  the  hotel  company,  another 
defendant,  refused  to  join  in  the  application. 
There  was  a  judgment  against  Hogaboom 
for  want  of  an  answer.  The  presiding  Judge 
directed  a  rerdict  In  favor  of  tbe  hotel  com- 
pany on  the  ground  that  It  did  not  author- 
ize the  execution  of  the  note  or  receive  the 
proceeds  thereof.  The  jury  ftrand  in  favor 
of  the  plaintiffs  against  the  other  defendants 
for  the  sum  of  98,082.50,  and  also  found 
specially.  In  answer  to  an  Interrogatory  pro- 
pounded by  the  court,  that  the  alterations 
on  the  note  were  made  before  the  execution 
and  delivery  of  the  note  to  Hogaboom.  Judg- 
ment was  rendered  accordingly,  and  the  de> 
fendanta  Klein,  Bliele,  and  Qreenway  ap- 
pealed. 

Greaves  &  Uartln,  Wood  &  Henderson,  and 
Rose,  Hemingway  &  Rose,  for  appellanta. 
RatcUffe  &  Fletcher,  tor  appellee. 

RIDDIGK,  3.  (after  stating  the  facta). 
This  Is  an  action  on  a  promissory  note  by 
the  German  Bank  of  Uttle  Rock  against  the 
Park  Hotel  Company  of  Hot  Springs  and  cer- 
tain other  parties  residing  there,  who  had 
Joined  in  executing  the  note,  and  several 
questions  are  presented  by  the  appeal. 

On  the  question  as  to  whether  three  ot 
the  defendants  had  the  right  to  take  a 
change  of  venue  over  the  objection  of  an- 
other defendant  who  refused  to  join  In  Such 
application,  we  are  of  the  opinion  that  they 
did  not  have  snch  right.  Our  statute  directs 
that  upon  a  change  of  venue  being  ordered 
in  a  civil  action  the  papers  in  the  case  "shall 
be  transmitted  to  the  clerk  of  the  court  to 
which  the  venue  is  changed,"  thus  showing 
that  It  was  not  Intended  that  one  defendant 
to  a  civil  action  should  have  tbe  right  to 
sever  his  case  from  the  others,  and  take  a 
change  of  venue,  without  removing  the  case 
as  to  all  the  defendants.  There  Is  no  reason 
why  the  wishes  of  one  defendant  as  to  a 
change  of  venue  should  be  given  preference 
over  others^  and  where  defendants  properly 
joined  in  an  action  against  them  differ  as 
to  the  expediency  of  a  change  of  venue,  and 
some  of  them  refuse  to  join  In  the  applica- 
tion. It  is  not  error  for  the  conrt  to  overrule 
the  application.  The  words  in  the  statute, 
"any  party  to  a  dvU  action"  may  obtain  a 
change  of  venue,  do  not  mean  that  any  Indi- 
vidual defendant  may  obtain  such  order;  bnt 
these  words  refer  to  the  defendants  as  a 
class,  and  Include  all  on  that  side.  To  tie 
entitled  to  tbe  change  of  venue,  they  must 
all  join  In  or  favor  tbe  application,  with  the 
exception,  perhaps,  of  mere  nominal  or 
formal  defendants  havlac  no  real  interest  In 


that  aide.  Wolcott  v.  Wolcott,  82  W1&  63; 
Levy  V.  Martin.  48  Wis.  198.  4  N.  W.  8&; 
Whitaker  v.  Reynolds,  14  Bush,  616;  Peters 
V.  Banta,  120  Ind.  422,  22  N.  E.  05. 

Tlie  next  contention  is  that  the  court  erred 
in  permitting  the  note  to  be  read  in  evidence, 
without  first  requiring  the  alterations  appar- 
ent on  Its  face  to  be  explained.  It  Is  said 
that  this  threw  tbe  burden  of  proof  upon  the 
defendants.  But  we  do  not  concur  in  this 
contention.  The  burden  of  proof  Is  on  the 
plaintiff  to  make  out  his  case,  and  to  do 
this  he  must,  of  course,  allow  that  the  de- 
fendants executed  the  note  sued  on;  but, 
when  lie  shows  that  the  i^gnatnres  to  the 
instrument  are  those  of  the  defendants,  he 
has  the  right  to  introduce  the  instrument  in 
evidence,  and.  If  there  be  no  further  evi- 
dence, he  has  made  out  a  case  sufficient  to 
go  to  the  jury.  "The  view  best  supported 
by  reason,  and  the  one  to  which  the  authori- 
ties seem  tending,  is  that  the  mere  fact  of 
an  Interlineation  or  erasure  appearing  in  an 
Instrument  does  not  per  se  raise  any  pre- 
sumption either  for  or  against  the  validity 
of  the  writing;  and  the  question  when,  by 
whom,  and  with  what  intent  an  alteration 
was  made  Is  one  of  fact,  to  be  submitted  to 
the  jury  upon  the  whole  evidence."  2  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  274;  Gist  v.  Gans, 
80  Ark.  285;  Simpson  v.  Davis,  119  Mass. 
269;  Wilson  v.  Hayes,  40  Minn.  631.  42  N. 
W.  467,  12  Am.  St.  Rep.  764,  4  L.  R.  A.  196; 
Wlllett  V.  Staepard.  S4  Mich.  106;  Stayner  v. 
Joyce,  120  Ind.  99.  22  N.  E.  89.  This  la.  in 
substance,  the  rule  already  declared  by  this 
court  Gist  V.  Oans,  supra.  The  Introduc- 
tion of  the  note,  and  proof  of  the  signatures 
thereto,  did  not  shift  tbe  burden  of  proof 
or  put  it  upon  the  defendant,  though,  in  the 
absence  of  rebutting  evidence,  this  might 
have  been  sufficient  to  make  out  plaintiff's 
case.  But  In  some  of  tlie  Instmctlons  given 
at  the  request  of  plaintiff  It  seems  to  be 
asBnmed  that  the  burden  was  on  the  defend- 
ants to  show  that  the  alterations  were  made 
after  the  execution  of  tbe  note,  yet  tbe  same 
thing  can  be  said  of  those  given  on  the  re- 
quest of  the  defendants.  The  presiding 
judge  did  not  tell  the  jury,  and  was  not 
asked  to  tell  them,  directly  upon  whom  the 
burden  of  proof  rested,  but  stated  that  It 
was  for  them  to  determine  from  all  the  evl* 
dence,  Including  the  appearance  of  the  note, 
whether  or  not  the  same  was  altered  after 
Its  execution  by  defradants.  It  Is  not  con- 
tended that  the  judge  committed  any  error 
In  giving  instructions  on  this  point,  but.  If 
he  did.  It  was  error  invited  by  the  defend- 
ants as  well  as  the  plaintiff,  and  of  which 
they  have  no  right  to  complain.  Insurance 
Co.  V.  SchmaltB,  66  Ark.  588.  68  S.  W.  48; 
Elliott  App.  Proc,  i  626. 

It  is  next  said  that  Hogaboom  had  no  au- 
thority to  execute  the  note  for  the  botri 
company,  and  that  as  it  was  made  payable 
to  his  own  order,  this  was  notice  to  every 
one  of  his  want  ot  antlKHity.  Qootlnc  tbe 
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language  at  Lord  Dcnmao.  counsel  U7  the 
note  "bears  Its  death  wound  on  Its  face." 
It  miKt  be  conceded  that,  aa  Hogaboom  had 
no  authority  to  execute  notes  for  the  hotel 
company,  the  bank  was  not  in  the  position 
of  an  Innocent  purchaser.  But  the  evidence, 
we  think,  clearly  shows  dat  It  acted  in  good 
faith,  and  took  the  note  relying  on  the 
staiiements  of  Hogaboom  that  he  did  have 
authority,  and  trusting,  also,  to  the  signa- 
tures of  the  other  defendants  to  the  note, 
two  of  whom  were  officers  in  the  hotel  com- 
pany; one  being  secretary,  and  the  other  di- 
rector. The  hotel  company.  It  is  true,  was 
not  bound  by  the  statements  of  Hogaboom, 
nor  by  the  fact  that  the  other  defendants 
bad  signed  the  note;  and  the  clrcnit  judge 
therefore  properly  directed  a  verdict  In  its 
favor,  but  this  did  not  release  the  sureties. 
There  was  nothing  In  the  character  of  this 
contract  forbidden  by  law.  The  hotel  com- 
pany could  have  executed  such  a  note,  had 
it  chosen  to  do  so,  and  the  mere  fact  that 
the  party  assuming  to  act  for  tt  had  no  au- 
thority does  not  release  the  sureties.  These 
sureties  had  the  same  notice  of  the  want 
of  authoilty  on  the  part  of  Hogaboom  that 
the  banks  had.  Indeed,  their  opportunities 
for  knowing  the  extent  of  Hogaboom's  au- 
thority were  much  superior  to  those  of  the 
bank.  As  before  stated,  one  was  secretary 
and  another  a  director  of  the  hotel  company, 
and  all  of  them  lived  in  the  city  where  the 
company  and  Its  hotel  were  located.  When 
they  executed  the  note  to  Hogaboom,  and 
made  It  payable  in  Little  Bock,  the  purpose 
was  to  enable  bim  to  obtain  money  on  It; 
and  they  must  have  known  that  any  party 
to  lending  money  on  It  had  the  right,  as 
against  them,  to  rely  upon  their  signatures, 
and  believe  that  the  note  was  valid.  The 
very  object  they  had  in  view  in  signing  the 
note  was  to  give  tt  currency,  and.  when  that 
purpose  has  been  carried  out  and  the  money 
obtained,  they  cannot  escape  liability  by 
showtng  that  what  they  In  effect  represented 
to  be  true  was  not  true.  Defendants  say 
that  they  relied  upon  the  statements  of  Hog- 
aboom that  he  had  authority  to  execute 
the  note  for  the  hotel  company.  If  so,  they 
can  look  to  Hogaboom.  But  the  bank  celled 
not  only  on  the  statements  of  Hogaboom, 
but  upon  the  signatures  of  defendants  placed 
on  the  note  ocpressly  to  give  it  valne;  and 
It  has  the  right  to  hold  not  only  Hogaboom. 
but  defendants,  liable  for  mmey  loaned  on 
their  faith  and  credit  Maledon  v.  Leflore, 
62  Ark.  388,  85  B.  W.  1102;  2  Daniel,  Neg. 
Inst  I  1300:  2  Band.  Com.  Paper,  i  &1S. 

Again,  it  is  said  that  the  bank  knew  that 
the  note  was  executed  for  the  accommoda- 
tion of  the  hotel  company,  and  yet  permit- 
ted Hogaboom  to  divert  It  from  its  proper 
purpose.  But  though  the  bank  knew  that 
the  money  was  wanted  for  the  hotel  com- 
pany, the  money  was  payable  to  Hogaboom 
individually.  The  note  on  Its  face  shows 
that  t]ie  intentkm  of  the  makws  was  that 


the  money  should  be  paid  to  him.  While 
the  bank  refused  to  loan  the  full  amount 
of  the  note,  It  offered  to  loan  $10,000  for  the 
benefit  of  the  hotel  company.  Hogaboom, 
assuming  to  act  for  the  company,  accepted, 
the  offer,  gave  his  own  note  for  the  amount 
and  transferred  the  note  sued  on  as  c<^t' 
eral  security  to  the  bank.  As  this  note  was 
msde  payable  to  Hogaboom,  and  delivered 
to  him  to  negotiate  and  raise  money  apon. 
we  are  of  the  opinion  it  was  immaterial 
whether  he  obtained  the  money  by  a  sale 
of  the  note,  or  a  deposit  of  the  same  aa- 
coIlateraL  In  either  case  there  was  no  di- 
version of  the  note,  for  he  obtained  the  mon- 
ey for  the  benefit  of  the  hotel  com[>any.  and 
accomplished  the  purpose  for  which  the  note 
was  executed.  The  bank  had  no  notice  of 
his  intention  to  divert  the  funds  to  a  wrcmg- 
ful  purpose,  and  was  not  responsible  for 
such  misappropriation.  The  defendants,  hav- 
ing trusted  Hogaboom  with  a  note  payable 
to  his  own  order,  upon  which  to  raise  mon- 
ey, must  as  we  said  in  a  recent  case,  be 
held  to  have  trusted  him  to  make  a  proper 
application  of  tiie  proceeds.  Evans  v.  Hard- 
ware Oo.,  65  Ark.  213,  45  S.  W.  370;  Duncan 
V.  Gilbert  29  N.  J.  Law,  621;  Jackson  v. 
Bsnk.  42  N.  J.  Law,  177;  Maltland  v.  Bank, 
40  Md.  561;  Proctor  v.  Whitcomb.  137  Mass. 
808.  Nor  is  It  a  matter  of  any  moment  that, 
instead  of  paying  Hogaboom  money  in  band, 
the  bank,  at  his  request,  gave  him  credit 
for  it  on  the  books  of  the  bank.  This  was. 
in  effect,  the  same  thing  as  a  payment  He 
at  that  time  owed  the  bank  nothing.  It  was 
understood  that  the  money  was  to  be  used 
at  once,  and  It  was  drawn  oat  (d^OOO  of 
It  on  the  same  day,  and  the  mnalnder  two 
days'  afterwards. 

There  are  other  itolnts  raised,  bat  we 
deem  It  unnecessary  to  discuss  them.  The 
evidence  as  to  the  alteration  of  the  note  was 
conflicting,  bat  it  was  sufficient  to  sustain 
the  finding  of  the  Jury.  The  conduct  of  the 
defendants  themselves  seems  rather  Incon- 
sistent with  their  own  contention  on  this 
point  Although  they  say  that  this  note  was 
executed  to  the  Citizens'  Bank,  yet  when  it 
was  presented  for  psymeot  by  the  German 
Bank  they  expressed  no  surprise,  and  gave 
no  Intimation  to  the  bank  that  It  had  been 
altered.  It  was  about  a  year  and  a  half 
afterwards,  and  a  year  after  suit  had  been 
brought  and  nearly  a  year  after  the  filing 
of  their  original  answer,  bef<H«,  an 
amendm^  thereto,  the  defendants  flrst  no- 
tified plaintiff  of  their  contention  that  the 
note  had  been  altered.  For  this  reason,  it 
is  not  titrange  that  the  Jury  felt  disinclined 
to  credit  their  statements  on  that  point 
While  It  seems  to  us  that  the  preponderance 
of  evidence  on  this  question  of  alteration 
wsa  in  favor  of  the  defendant  still  we  are 
clearly  of  the  opinion  that  under  the  cir- 
cumstances in  proof,  it  was  a  question  for 
the  Jury,  and  their  finding  must  stand. 

This  case  has  been  well  argued  by  able 
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coonnl.  bat  t&e  cum  of  It  1b  that  these  de-  i 
f«iiidaiita  were  Induced  by  the  president  of  a  | 
hotel  company  to  become  aoretles  on  a  note 
which  he  claimed  to  have  power  to  execute  , 
for  the  company.   The  compaDj,  when  sued 
on  the  note,  successfully  dlspated  his  author-  i 
ity,  and  he  proved  to  be  Insolrent,  and  they  i 
are  now  bound  for  the  payment  of  the  note,  j 
It  may  be  a  hardship,  but.  as  between  them  i 
and  the  bank  ttom  whom  the  money  was  I 
obtained  on  their  note,  It  seems  to  us  that  ' 
the  bank  has  the  best  of  the  argument  On 
the  whole  case,  we  think  that  the  Judg- 
ment was  right,  and  It  Is  therefore  affirmed. 


AHBBN  H  aL  T.  BOARD  OF  IMPROVB- 
MBNT  DIST.  NO.  8  OF  TEX- 
ABKANA. 

(SnpieiiM  Oentt  oC  ArkanHW.    Feb.  8;  IWL} 

MUNIOIPAX.  C0HP0RATI0N8>IUPR0ViaiBNT&- 
PSnnON— BIQNBBS—  ORDINANCE  —  CONSTI- 
TUTIONAI.  PROVISIONS— ASSBS3MENTa-Bim- 
BFTTS-PROPBRTT  UABLS— CHURCH  PROP- 
BRTT— RAILROAD  TRACK  ^WATBRWORKS  — 
RIGHTS  OF  WAY— PUBLIC  PROPHIRTY- EX- 
ECUTRIX—WIDOW— TENANTS  IN  COMMON— 
UORTaAQOR—SBLLER— PURCHASER  —  HOHB- 
8TBAD  —  ASSESSMENT  —  IRREGULARITIES  — 
OaiBCnONS— DELAY  IN  MAKING. 

1.  Under  Sand.  &  H.  Dig.  |3  63d4,  6S2»,  re- 
quiring a  majority  in  number  of  owners  of 
real  property  within  an  improvement  district 
to  petition  for  an  improvement,  church  prop- 
erty, tboagh  exempt  from  general  taxation, 
and  therefore  not  appearing  as  valued  on  the 
county  assessor's  list,  shoula  be  included  in  as- 
certaining the  majority  in  value  of  the  proper* 
ty  in  the  district,  since  It  is  liable  for  local 
improvement  asBessments. 

2.  Church  property  not  appearing  as  valua- 
ble on  the  county  assessor's  list,  extraneous 
proof  of.  its  value  may  be  made,  in  determiainjc 
the  majority  in  valae. 

3.  In  determining  whetlier  a  majority  in  val- 
ue of  the  owners  of  aeaessable  real  prui)erty  in 
an  improvement  district  petitioned  for  sn  im- 
proTemeiit.  aa  required  by  Sand.  A  H.  Dig.  I 
5820.  improvements  made  on  the  property  sub- 
sequent to  the  last  county  assessment,  and  be- 
fore filing  the  petition,  should  be  Included. 

4.  Where  a  spur  track  of  a  railroad  ran  on 
one  of  the  streeta  In  aa  improvement  district, 
bat  It  did  not  appear  by  what  title  the  right 
of  way  was  held,  nor  what  its  value  was,  ex- 
cept that  the  state  board  of  assessment  valued 
it  at  a  certain  som  per  mile,  nor  that  such 
property  would  be  benefited  by  the  improve- 
ments, it  was  proper  to  exclude  it,  in  deter- 
mining whether  a  majority  in  value  of  the  own- 
ers of  assessable  real  jiraperty  in  the  district 
signed  the  petition  for  the  unprovMnent,  as 
required  by  Sand.  &  H.  Dig.  S  5334. 

5.  In  determining  wtiether  a  majori^  in  val- 
ue of  the  owners  of  assessable  real  property 
in  an  improvement  district  petitioned  for  an  im- 
provement as  required  by  Sand.  &  U.  Dig.  S 
5324,  the  onderground  right  of  way  along  the 
fitreet  of  the  water  pipes  of  the  waterworks 
company,  the  ground  in  whidi  the  poles  of  the 
tetegraph  and  electric  light  companies  stood, 
and  the  right  of  way  of  overhead  wires  were 
properly  exdnded. 

9.  Public  property,  not  bc4ng  assessable,  was 
properly  extiuded. 

7.  It  was  improper  to  include  property  be- 
longing to  an  estate  signed  for  by  tbe  executor, 
siuce  he  had  no  power  to  bind  the  heirs  by  such 
sfgningi  though  clothed  with  a  power  of  sale. 

&  It  was  improper  to  Include  property  of  sn 
•state  signed  for  by  the  widow  of  the  deceased 


owner,  since,  being  only  a  life  tenant,  she  was 

not  the  owner,  within  the  statute. 

9.  Only  one-half  of  property  beion^ng  to  ton- 
ants  in  common,  and  signed  for  by  only  one  of 
them,  should  be  included  in  the  petitioners' 

list. 

10.  It  wss  proper  to  include  mortgaged  prop- 
erty signed  for  by  the  mortgagor,  though  a  de- 
cree 0/  foreclosnre  of  the  mortgage  had  been 
rendered,  since,  as  the  mortgagor  had  the  right 
to  redeem,  he  was  the  owner,  within  the  stat- 
ute. 

11.  It  was  proper  to  Include  property  sold  be- 
fore the  presentation  of  the  petition,  and  sign- 
ed for  by  the  seller,  of  which  the  purchaser  had 
knowledge  when  be  purchased. 

12.  It  was  proper  to  inclnde  property  signed 
for  hy  the  purchaser,  who  was  in  possekision 
and  had  done  all  that  be  was  required  to  do  to 
complete  the  purchase,  where  delivery  of  the 
deed  was  delayed  by  the  vendor  antU  foor  days 
after  filing  the  petition. 

13.  Where,  in  determining  whether  a  majori- 
ty in  value  of  the  owners  of  real  property  In 
an  assessment  district  signed  a  petition  for  an 
Imprevement,  as  required  by  Sand.  &  H.  Dig. 
i  5324,  property  was  included  which  should 
not  have  been,  snd  some  which  should  have 
been  included  was  omitted,  bnt,  on  dednctlng 
the  amount  improperly  Included  and  adding  the 
amount  improperly  excluded,  it  appears  that  an 
excess  of  the  majority  in  value  of  the  owners 
signed  the  petition  according  to  the  valuation 
of  the  county  assessor,  a  decree  foreclosing  an 
assessment  lien  for  dellaqaent  assesHncnts  for 
the  improvement  will  be  affirmed. 

14.  Const.  arL  9,  §  3,  provides  that  a  home- 
stead shall  not  be  subject  to  the  lien  of  a  decree 
of  any  court,  except  for  purchase  money,  spe- 
cific liens,  or  for  taxes.  Article  19,  {  27,  pro- 
vides that  notbine  in  the  constitution  shall 
prohibit  the  general  assembly  from  sutborizing 
assessments  on  real  property  for  local  improve- 
ments, field,  that  the  homestead  la  not  ex- 
empt from  the  lien  for  asseesments  for  local 
improvements. 

15.  Where  objections  to  irregalnritJes  in  the 
proceeding  of  the  board  of  benefit  asseesments 
and  the  city  council  subsequent  to  the  passage 
of  an  ordinance  authorizing  an  improvement  on 
the  petition  of  a  majority  in  value  of  the  prop- 
erty owners  In  the  improvement  district  were 
not  made  within  20  days,  defendants  are  bar- 
red from  setting  them  np  in  a  suit  to  euforce 
the  tax  liens  for  the  Improvement. 

16.  Under  ODust.  art.  19,  §  27.  providing  that 
notbiuK  in  the  constitution  sbnll  prohibit  the 
genersT  assembly  from  authorizing  assessments 
on  real  property  for  local  improvements,  based 
on  the  consent  of  a  majority  in  value  of  the 
property  holders  sdjoining  the  locality  affect- 
ed,— such  assessment  to  be  ad  valorem  and  uni- 
form,— an  assessment  tot  local  improvements 
in  proportion  to  the  benefits  is  not  prohibited; 
but  It  IS  within  the  discretion  of  the  legislature 
to  require  such  assessments  to  be  made  accord- 
ing to  the  whole  valne  of  the  land  In  the  Im- 
provement district,  or  according  to  the  valne 
of  the  benefits. 

Appeal  from  circuit  court.  Miller  county; 
Joel  D.  Conway,  Judge. 

Suit  by  the  board  of  Improvement  district 
No.  3  of  Texarkana  against  P.  J.  Ahem  and 
others.  From  a  decree  In  favor  of  plalntlflh, 
defendants  nppeaL  Affirmed. 

Oscar  D.  Scott,  for  appellants.  Wllllamo 

&  Arnold  and  J.  D.  Cook,  tor  appellee*. 

BUNN.  a  J.  This  Is  a  suit  in  equity,  un- 
der the  statute,  brought  to  foreclose  assess- 
ment liens,  and  enforce  the  collection  of  the 
delinquent  assessm^ts  against  certain  own- 
ers of  real  estate  In  the  district  The  Chan- 
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cellor  decreed  for  plain tlffa  on  the  complaint, 
answer,  and  testimony  In  the  case,  and  de- 
fendants appealed. 

In  May,  1899,  upon  the  petition  of  10  resi- 
dent owners  of  real  property  In  the  proposed 
district,  tbe  city  coimcll  of  the  city  of  Tex- 
arkana,  In  this  state,  organized  said  Improve- 
ment district  No.  3;  and  within  the  time  re- 
quired by  law  the  clerk  of  said  city  comicU 
caused  the  (Wganlzatlon  ordinance  to  be  pub- 
lished as  required  by  law,  and  dne  proof  was 
made  of  the  same.  Within  three  mouths 
from  the  publication  of  said  ordinance,  to 
wit,  on  the  Stb  day  of  August.  1899,  what 
purported  to  be  a  majority  in  value  of  the 
real  property  owners  In  the  district  filed  their 
petition  before  the  council,  under  section 
5324,  Sand.  &  H.  Dig.,  and  the  city  council 
on  the  same  day  passed  an  ordinance  as 
provided  in  said  section.  At  the  same  time 
the  council  appointed  commissioners  to  as- 
sess the  benefits  to  accrue  to  the  real  prop- 
erty In  the  district  by  reason  at  the  contem- 
plated Improvements  under  the  act  approved 
May  8,  1899,  amendatory  of  sections  6333, 
533i,  6336,  Sand.  &  H.  Dig.,  who  afterwards 
reported  such  assessmwt.  A  board  of  Im- 
provement was  at  the  same  time  appointed, 
under  section  6824,  and  this  board  proceeded 
to  form  plans  for  the  Improvement,  and  to  do 
other  things  required  by  section  5329. 

The  principal  objection— an  objection  which 
Includes  several  others  numbered  in  the  ab- 
stracts and  brl^s  In  the  case— Is  that  a  ma- 
jority In  value  of  real  property  owners  In 
the  district  did  not  really  sign  the  petition 
required  by  section  5824.  To  specify  the  ir^ 
regulerlties  covered  by  this  objection,  the 
defendants  say:  First,  that  all  the  real  prop- 
erty In  the  district  was  not  Included  In  the 
ordinance  passed  on  the  petition;  and,  sec- 
ondly, that  much  of  the  property  going  to 
make  up  the  majority  In  value  was  signed 
for  by  persons  not  competent  to  do  so.  The 
petition  was  on  the  valuation  made  by  tbe 
county  assessor,  as  appeared  from  his  as- 
sessment list,  made  in  1S97,  for  the  taxes  ot 
1886  and  1809,  which  was  at  the  time  the 
last  list  on  file  in  the  clerk's  office.  The 
real  fact  Is  that  the  county  assessor  had 
made  his  assessment  for  the  taxes  of  1900 
and  1901  in  July,— the  months  before;  but 
the  same  had  not  been  returned  and  caused 
to  be  filed  In  the  county  clerk's  office  at  the 
time  the  petition  was  filed,  and,  of  course,  not 
when  the  same  was  signed  by  the  i>etitioners, 
and  was  not  filed  until  In  September  follow- 
ing. This  state  of  things  has  created  some 
confusion  In  the  record.  The  defendant  con- 
tend that,  in  order  to  ascertain  the  majority 
In  value  of  the  property  In  the  district,  all 
the  assessable  property  should  have  been  In- 
cluded, and  that  all  of  said  property  was  not 
Included,— for  instance,  the  real  property  of 
churches,  which  they  show  to  have  tjeeu  of 
the  value  of  ^,800.  Church  pr(^>wty  is  ex- 
empt from  general  taxation,  and  therefore 
does  not  appear  w  valued  on  the  count?  m> 


lessor's  list  By  a  decided  weight  ot  author- 
ity, howevOT,  although  ocempt  from  general 
taxes,  church  property  is  liable  for  local  Im- 
provement assessments.  The  contention  of 
the  defendants  is  therefore  sustained,  and 
In  such  case  extraneous  proctf  ot  value  la 
properly  made.  For  a  similar  retaon,  the 
plalutiers  contend  that  Improvements  made 
upon  real  property  In  the  district  since  the 
last  county  assessment,  and  before  the  filing 
of  the  petition,  ought  to  be  Inctnded;  and 
they  allege  and  show  that  such  Improvements 
bad  been  made  within  said  time,  upon  the 
property  of  the  signers  of  said  petition,  of 
the  value  of  $24,050.  Under  this  head  the 
defendants  allege  that  there  was  a  spur 
track  of  the  St  Louis,  Iron  HountaJn  A 
Southern  Railway  Company,  which  ran  on 
one  of  the  streets  in  the  district  for  a  dls- 
taoce  of  1,000  feet  and  that  the  track  and 
right  of  way  of  the  said  railroad  were  valued 
by  the  state  board  of  assessws  at  the  rate 
of  $2,000  per  mile.  It  is  not  shown  by  what 
title  or  tenure  this  right  ot  way  was  held 
by  the  railroad  company,— whether  by  leaser 
easement  or  license;  and  we,  therefore,  can- 
not say  that  It  Is  real  property  of  the  com- 
pany, as  owner.  In  the  purview  of  the  law. 
nor  whether  or  not  It  is  assessable  as  such. 
The  statement  as  to  the  assessment  by  state 
railroad  board  throws  no  light  on  the  ques- 
tion, as  we  cannot  ascertain  from  It  that 
this  spur  track  was  Included  In  that  assess- 
ment or  was  Intoided  to  be  included;  and, 
finally.  It  is  not  shown  that  this  propoty 
wottid  be  ben^ted  by  the  c<MitempIated  Im- 
provements. The  same,  and  more,  may  be 
said  as  to  the  contention  for  exclusion  of 
the  undei^ound  right  of  way  along  the 
street  of  the  water  pipes  of  the  waterworks 
company,  and  the  ground  In  which  the  poles 
of  the  postal  telegraph  and  electric  U^ht  com- 
panies are  set  up,  and  the  right  of  way  of 
the  overhead  wires,  all  ot  which  seem  to 
have  been  assessed  on  the  c<Hmty  assesuuent 
as  personal  property  at  the  power  boose  out- 
side the  district  These  were  properly  ex- 
cluded, under  tiie  showing  made.  Public 
property  Is  not  asBessable,  and  was  pn^ierir 
excluded. 

The  valuation  of  the  real  pn^ierty  In  tiie 
district,  according  to  the  county  assessor's 
books,  was  as  follows: 

For  1898.  $570^10.  Add  to  0ds  the 

church  property,  and  It  makes...,  $573,110 
Improvements   24,6S0 

Total   2)  697,780 

Majority  $298380 

For  1899  $606.eOT 

Church  property   2i800 

Total  2)  609.407 

Majority   $S04»703% 

In  the  matter  of  the  property  of  J.  F. 
Smith's  estate,  signed  for  by  the  executor, 
W.  A.  WUUams:  In  Rector  t.  Board,  SO  AriL 
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116,  6  B.  W.  M9,  this  court  held  that  an  ad> 
mluistrator  la  not  competent  to  sign  snch  a 
petition  so  as  to  bind  the  heirs.  A  majority 
of  the  Judges  cannot  see  any  distinction  be- 
tween the  power  of  administrator  and  an 
executor,  although  clothed  with  a  power  of 
sale  as  was  the  executor  In  this  case.  This 
proi»erty  was  valued  at  ¥6,e00  for  1896,  and 
$6,600  for  1899,  and  should  be  deducted  from 
the  petiUoDer's  list  The  property  of  the  es- 
tate of  O.  W.  Tyson  was  signed  for  by  bis 
widow.  The  stetute  does  not  confer  this 
right  upon  a  tenant  for  life,  and  she  Is  not 
the  owner,  In  contemplation  of  the  statute, 
except  as  a  life  tenant  Mayor,  etc.,  t. 
Boyd,  M  Md.  10,  20  Atl.  1028.  This  proper^ 
ty  was  valued  at  $4,500  both  for  1806  and 
1800,  and  should  be  deducted  from  the  peti- 
tioner's list  In  the  matter  of  the  property 
of  S.  M.  &  J.  O.  Hardin  valued  at  f 1,200  in 
both  assessments,  and  only  signed  for  by 
one  of  them,  one-half  should  be  deducted 
from  the  petitioner's  list— It  appearing  that 
they  were  tenants  In  common.— leaving  $800. 
The  same  may  be  said  as  to  the  property  of 
6.  J.  &  F.  M.  HolUs,  valued  at  $650  in  both 
years,  leaving  $325  to  be  deducted.  The  $800 
against  J.  P.  Kline  to  be  deducted  by  con- 
sent. The  case  of  E.  P.  Frledell,  whose  prop- 
erty was  valued  for  1898  at  $3,650.  and  $4,- 
000  for  1899:  He  was  a  mortgagor.  Fore- 
doenre  proceedings  had  been  begun,  and  had 
progressed  to  a  decree,  but  the  mortgagor 
was  still  allowed  to  redeem  at  a  future  day. 
He  was  the  owner,  in  the  meaning  of  the 
law.  F.  H.  Enbanks  had  purchased  from 
Turner  Bros,  before  the  presentation  of  the 
petition,  but  Turner  Bros,  had  signed  the  pe- 
tition before  they  sold  to  Bubanks,  of  which 
signing  the  latter  had  laiowledge  when  he 
purchased,  and  Is  bound  by  the  Hen.  This 
property  was  valued  In  both  assessments  at 
$4,200.  B.  R.  OaIn€«  sold  his  property,  val- 
ued in  both  asseBsroentfl  at  $4,000,  to  Offen- 
hauser;  the  petition  having  been  signed  by 
the  latter  for  the  property.  The  aale  had 
bc-en  complete  from  Gaines  to  OfTenhauser. 
and  the  latter  put  In  possession.  E^rerytbing 
had  been  done  by  the  vendee  that  he  was 
required  to  do,  and  he  could  have  comi)elled 
specific  performance.  In  fact,  the  deed,  for 
reasons  of  Gaines  alone,  was  delayed,  but 
was  delivered  on  12th  August.  OCFenhauser 
was  a  proper  signer  for  this  proper^.  On 
the  other  hand.  3.  H.  Mulllns  wys  a  signer, 
hut  his  property  was  not  counted  with  the 
petition.  It  was  valued  at  $1,400,  and  should 
have  been  so  counted.  The  other  objections 
under  this  head  do  not  seem  to  be  Insisted 
upon. 

According  to  the  oounset's  estimate,  the 
property  of  tbe  signers  was  valued  at  $294,- 
900.  Take  from  this  the  Smith  and  Tyson 
pstates,  $10,600,  leaves  $284,300;  and  add  to 
this  the  $24,600  Improvements,  and  the  $1,< 
400,  value  of  Mulllns'  property,  $26,050,  we 
have  the  value  of  the  property  of  the  algnera, 
$3IO,060-$925.  HolUi  ft  Hardin  property, 
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leaves  $900,025,  which  is  in  excess  of  major- 
ity, according  to  assessment  of  1898,  of  $10,- 
145,  and  of  the  assessment  of  1899  of  $4,322. 

It  is  contended  by  the  defendants  that  the 
homestead  Is  »empt  from  this  assessment 
lien  by  section  3,  art  9,  of  the  constitution 
of  the  state,  which  reads  as  follows:  "The 
homestead  of  any  resident  of  this  state,  who 
is  married  or  the  head  of  a  family,  shall  not 
be  subject  to  the  Uen  of  any  judgment  or  de- 
cree of  any  court,  or  to  sale  under  execution 
or  other  process  thereon,  except  such  as  may 
be  rendered  for  l^e  ptu-cbase  money,  or  for 
specific  liens,  laborers  or  mechanics'  liens  for 
improving  the  same,  or  for  taxes/'  etc.  These 
assessments,  though  differing  in  some  re- 
spects from  taxes  for  general  pm^toees;  are 
yet  auttiorized  tmder  the  taxing  power.  It 
so,  so  far  as  the  mere  exercise  of  power  Is 
conoeroed,  the  same  rule  applies  as  in  cases 
of  taxes.  Besides,  section  27,  art  19,  of  the 
constitution,  under  which  Imiirovement  di»- 
trlcts  are  formed  and  their  assessments  lev- 
ied and  collected,  reads  thus:  "Nothing  In 
this  constitution  shall  be  so  construed  as  to 
prohibit  the  general  assembly  from  authw- 
lElng  assessments  on  real  prt^^rty  for  local 
improvements,  In  towns  and  cities  under  evch 
regulations  as  may  be  prescribed  by  law,  to 
be  based  upon  the  consent  of  a  majority  In 
value  of  the  property  holders  owning  proper- 
ty adjoining,  the  locality  to  be  affected.  But 
such  assessment  shall  be  ad  valorem  and  uni- 
form." After  this  much  Is  said  as  t^e  last 
section  lu  the  body  of  the  constitution,  it  is 
not  conceivable  how  we  should  be  able  to 
construe  any  other  clause  or  section  of  that 
Instrument  so  as  to  render  nugatory  and  of 
none  effect  the  provision  therein  contained; 
for,  unless  the  real  property  of  tbs  dlstTlct 
Is  bound  for  the  expenses  of  the  desired  Im- 
provement, none  could  be  made.  This  is  the 
more  apparent  when  it  is  known  that  In 
towns  and  cities  a  great  portion,  If  not  the 
most  of  the  occupied  lots  are  occupied  as 
homesteads.  At  all  events,  eliminate  the 
homesteads  In  any  town  or  city  from  the 
list  of  prc^erty  bound  for  these  assessments, 
and  no  district  of  important  extent  could  be 
formed. 

There  Is  a  suggestion  of  a  possible  conflict 
between  the  particular  provision  of  our  state 
constitution  and  the  fourteenth  amendment 
of  the  constitution  of  th.e  United  States,  as 
construed  In  Village  of  Norwood  v.  Baker, 
172  U.  S.  269,  19  Sup.  Ct  187,  48  L.  Bd.  443. 
There  was  certainly  some  conflict  between 
our  original  act  authorizing  the  organization 
of  Improvement  districts  and  the  said  four- 
teenth amendment  as  construed.  But  this 
was  thought  to  be  cnred  by  our  amendatory 
act  approved  May  8,  1809.  To  some  of  us, 
however,  there  still  remains  a  conflict  or, 
rather,  I  should  say,  room  for  a  conflict,  ac- 
coirdingly  as  the  benefit  assessments  under 
said  amendatory  act  may  be  made  according 
to  the  one  method  or  the  other.  Bttt  a  ma- 
jority of  US  see  no  cMifllct  as  ttie  law  now  * 
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In  the  proceedlDC*  &t  l«r  the  aaaessments 
seem  to  have  been  both  according  to  the  ral- 
ue  of  the  property,  and  also  according  to  the 
assessed  beneflta;  for  the  benefits  were  as- 
sessed by  the  rate  of  percentage  on  the  aa- 
seaaed  value  of  the  property  itself,  resaltlng 
so  aa  to  comply  with  the  proTision  of  both 
constitatloos  as  we  see  It  Tberefore,  for  the 
purposes  of  determining  this  case,  we  need 
not  discuss  that  point  farther.  But  tot  the 
benefit  of  districts  hereafter  to  be  formed, 
some  of  us  may  take  occasion  to  express  an 
opinion  on  the  subject  before  this  decision 
goes  to  the  publisher. 

Some  question  is  raised  as  to  tlie  proceed- 
ing of  the  board  of  benefit  assessments  and 
tbe  city  council  subsequent  to  the  ordinance 
passed  upon  tbe  petition  of  the  majority  In 
value  of  the  property  owners,  whitSi  we  will 
say,  by  way  of  parenthesis,  was  duly  pub- 
lished, so  far  as  we  can  determine  from  the 
record.  But  we  bave  settled  the  fundamen- 
tal or  jurisdictional  questions  lUTolved,  and 
as  to  mere  Irregularities,  not  going  to  the 
foundation  principles  upon  which  tbe  district 
is  organized,  tbe  objections  were  not  made' 
within  tbe  20  days,  and  tbe  defendants  are 
tberefore  barred  by  the  statute.  Let  tbe  de- 
cree be  afiirmed. 

KIODICK,  J.  I  concur  In  the  opinion  of 
the  Chief  Justice,  but  on  one  of  the  constl- 
tntl<mal  questions  involved  I  can  go  further, 
and  say  tbat  I  see  notblng  In  our  constitution 
that  necessarily  prohibits  an  assessment  Id 
proportion  to  benefits.  The  section  of  the 
constitution  which  coimsel  for  appellants  con- 
tends forbids  such  an  assessmcut  is  as  fol- 
lows: "Nothing,  in  this  constitution  shall  be 
so  construed  as  to  prohibit  tbe  general  as- 
nembly  from  authorizing  assessments  on  real 
property  for  local  improvements  in  towns 
and  cities  under  such  regulations  as  may  be 
prescribed  by  law,  to  be  based  upon  the  con- 
sent of  a  majority  In  value  of  the  pn^rty 
holders  owning  [nroperty  adjoining  tbe  locality 
affected;  but  such  assessments  shall  be  ad 
valorem  and  uniform."  Const.  1874,  art.  19. 
I  27.  It  is  said  tbat  an  assessment  levied 
upon  the  real  property  of  the  improvement 
district  in  prc^ortion  to  the  benefit  tbat  each 
lot  or  tract  receives  from  the  Improvement  is 
not  an  ad  valorem  assessment  and  Is  there- 
fore prohibited  by  tbe  last  clause  of  the  sec- 
tioa  above  quoted,'  which  requires  that  such 
assessments  shall  be  "ad  valorem  and  uni- 
form." But  It  seems  to  me  that  an  assess- 
ment upon  real  proper^  In  profKtrtlon  to  the 
bencSt  It  receives  from  an  Improvement  Is 
still  an  ad  valorem  assessment  It  Is,  of  ' 
coarse,  not  an  assessment  according  to  the 
full  value  of  the  lot  or  tract  Improved,  but  it  i 
is  an  assessment  according  to  the  value  of 
the  benefit  which  It  receives.  Not  the  value 
of  the  whole  lot  but  the  value  that  Is  added 
to  it  by  the  Improvement,  Is  assessed.  The 
benefit  which  each  lot  tract  or  piece  of  real  j 
estaibB  IM  tilt  InqirraTemrait- district  recelvoa  la  I 


assessed  according  to  Its  Ttloe,  and  thaefore 
the  assessment  Is  an  ad  valorem  assessment; 
that  is,  an  assessment  according  to  valuation, 
as  distinguished  from  an  assessment  accord- 
ing to  frontage  or  area  of  lot  Again,  it  la 
said  that  tbe  framera  of  the  constitution  by 
the  clause  above  Quoted  meant  an  assessment 
according  to  the  value  of  the  whole  lot  or 
tract  and  not  an  assessment  according  to 
the  value  of  the  benefit  It  receives  from  the 
improvement  It  may  be  that  they  did  not 
have  In  mind  an  assessment  in  proportion  to 
b«iefit8.  We  are  not  able  to  tell  whether 
they  did  or  not  But  their  intention  must  be 
found  in  the  langiiage  of  the  constitution  it- 
self, and,  as  this  langua^  docs  not  exclude 
or  forbid  an  assessment  In  proportion  to  the 
value  of  tbe  benefits,  we  should  presume  tbat 
there  was  no  intention  to  forbid  snch  an  as- 
sessment It  has  often  been  decided  that  the 
only  sotmd  principle  upon  which  assessments 
for  local  improvements  can  stand  Is  that  the 
property  assessed  is  specially  and  peculiarly 
benefited  by  the  improvement  Village  ot 
NoiTiood  v.  Baker,  172  U.  S.  269,  19  Sttfi.  Ct 
187,  43  L.  Ed.  443:  Dill.  Mun.  Corp.  (4th  Ed.) 
{  761.  If  this  be  the  Imsls  upon  which  such 
assessments  rest  then  the  most  equitable 
method  of  apportioning  the  burden  among  the 
property  holdjers  of  the  district  is  by  an  as- 
sessment in  proportion  to  benefits.  Theo- 
retically speaking,  there  can  be  no  doubt  of 
this;  for  If  a  number  of  property  holders  are 
required  to  pay  for  a  public  Improvement  on 
the  principle  that  tbelr  property  receives  a 
special  benefit  therefrom,  the  payment  should 
be  made  by  each  In  proportion  to  the  benefit 
he  receives.  It  would  be  neither  right  nor 
Just  to  require  one  property  owner  to  pay  the 
full  value  of  the  benefit  be  receives  from  the 
Improvement  while  his  neighbor  Is  required 
to  pay  only  a  third  or  one-fourth  of  the 
value  of  the  benefit  he  receives.  But  this  In- 
equality may  result  unless  the  assessment  Is 
made  in  pn^lMrtlcm  to  the  benefits  received. 
And  this  furnishes  another  reastm  tor  believ- 
ing that  It  was  not  intended  to  prohibit  an 
assessment  of  that  kind.  For  the  obvious 
purpose  of  the  prohibitory  clause  under  con- 
sideration was  to  forbid,  not  equitable,  but 
arbitrary  and  unjust,  methods  of  assessment 
Tbe  lntentl<m  was  to  prohibit  assessments 
from  being  made  in  proportion  to  the  front- 
age or  size  of  tbe  lot  or  tract  For,  as  the 
size  or  frontage  of  tbe  lot  bears  no  certain 
relation  either  to  its  value  or  the  amount  of 
the  benefit  it  will  receive  from  an  Improve- 
ment an  assessment  made  In  such  an  arbi- 
trary method  must  often  result  in  great  in- 
justice. Assessments  of  tbat  kind  had.  at 
tbe  time  our  constitution  was  adopted,  often 
been  condemned  as  arbitrary  and  unjust,  and 
for  this  reason  they  were  forbidden  by  the 
requirement  that  assessments  sboold  be  '*ad 
valorem  and  uniform."  As  the  purpose  was 
to  prohibit  arbitrary  and  unjust  assesftments. 
we  should  not  e:Q}ect  to  find  a  prohibition 
against  so  equitable  aad  Jnst  a  method  of  M- 
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aoBmait  u  one  made  In  proportion  to  the 
boi^ts  reoBlTed.  Tlie  langnase  used  does 
not,  to  my  mind,  neceesatily  cany  such  a 
meaning;  and  to  put  Bach  a  cooBtractlon  upon 
It  would,  It  aeems  to  me.  be  a  perreralon  of 
tbe  meaning  Intended  to  be  conveyed.  I  am, 
tlierefore,  of  tbe  opinion  that  under  our  con- 
atttntlon  It  la  within  the  discretion  of  the 
legislature  to  requiro  that  these  assesamenta 
be  made  according  to  tbe  whole  value  of  the 
land  In  the  Improvement  dlatrtct.  or  accord* 
Ing  to  the  value  of  tbe  bmeflt  added  by  tbe 
lmprov«nent  For  practical  purpoeea,  one 
of  these  methods  of  assessmentB  may  be  aa 
good  as  the  other,  and  It  Is  for  the  l^alature 
to  determine  wblcb  shall  be  aiqplled. 

HUGHES  and  WOOD,  JJ^  concur. 


SELLS  et  al.  t.  TOOTLE  et  al. 

^opreme  Ooart  of  Missouri,  DWiston  Ko.  1. 
March  12.  1901.) 

RELEASE  OF  MORTGAGE— CON SIDBRA'HON. 
1.  As  between  moi-tgagor  and  mortgagee,  and 
likewise  as  between  a  person  buying  the  mort- 
gaged property  and  one  buying  tbe  note  secur- 
ed, arither  having  notice  or  knowledge  of  any 
Telease  of  the  mortgage,  there  ia  no  release, 
notwithstanding  an  Instrument  given  by  the 
mortgagee  parporting  to  be  a  release  and  satis- 
faction of  the  mortgage  in  consideration  at  full 
payment  of  tbe  debt  secured. 

3.  As  between  the  first  and  second  mortgagee, 
a  release  of  the  Grat  mortgage,  without  consid- 
eration,  is  not  effective,  the  second  mortgagee 
baring  advanced  nothing  on  the  faith  of  the 
release. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty: A.  M.  Woodson.  Judge. 

Suit  by  Louis  Sells  and  others  against  Mil- 
ton Tootle,  Jr.,  and  another.  Judgment  for 
defendants.   Plaintiffs  appeal.  Affirmed. 

This  Is  a  suit  In  equl^  to  enjoin  tbe  fore- 
doBure  of  a  deed  of  trust  on  the  groimd  that 
It  has  been  released.  The  validity  of  tbe 
alleged  release  la  the  sc^  questlmi  In  the 
case. 

Tbe  averments  of  the  petition  are  to  the 
effect  that  plaintiff  Lester  M.  Crawford  and 
3£aty  Crawford,  wbo  are  husband  and  wife, 
on  October  2,  1890,  were  tiie  owners  In  fee 
of  certain  real  estate  In  St  Joseph,  and  on 
that  day  executed  th^r  note  for  $2,600,  paya- 
ble to  the  cffder  of  one  Allen  Sells,  tliree 
years  after  date,  and  a  deed  of  trust  to  de- 
fendant Fife  to  secure  It,  with  the  naual 
powers  of  sale,  etc.,  which  was  duly  rec(nd- 
ed;  that'afterwards  Crawford  and  wife  sold 
the  real  estate  to  the  Missouri,  K.  &  N. 
Opeia-Houae,  etc.,  Company,  a  corporation, 
and  that  company  sold  it  to  tbe  plaintiff 
Louis  Sells,  who  now  owns  It;  that  on  Jan- 
nary  14,  1896,  the  defendant  Tootle  became 
the  owner  and  holder  of  the  note,  and  as 
ttuib  had  caused  the  prtqierty  to  be  adver- 
tised fcv  sale  by  the  trustee  under  the  terms 
of  the  deed,  for  foredosure  and  aatlsfactlon 
of  the  debt:  that  tbe  note  had  been  paid, 
except  the  aum  of  dollars,  which  plain- 


tiff tendered  to  Tootle.  Januazy  27,  1886^ 
with  expenses,  etc.,  which  tender  was  re- 
fused; "that  the  said  deed  of  tmat  waa  for 

value  received,  on  the  day  of  X>ec«n- 

ber,  1802,  du^  releaaed  by  tbe  said  AUen 
Bells,  who  was  tbe  psyee  hi,  and  at  l^t  time 
the  owner  and  liolder  of,  said  note  and  deed, 
and  that  said  pnverty  from  tiiat  day  and 
now  la  not  subject  to  sfUd  deed  of  tnist"; 
that.  If  the  sale  Is  suffered  to  occiur.  Irrepara- 
ble Injury  wUl  be  occasioned,  etc.  The 
prayer  is  for  Injunction  and  removal  of  the 
cloud  from  plaintiffs'  title.  The  answer 
Joins  issue  on  the  material  avennents.  A 
temporary  Injunction  was  granted  on  fillip 
the  bill.  Before  the  cause  came  to  trial  tbe 
Bank  of  T<^ka  was  allowed  to  come  In  as 
a  plaintiff,  and  filed  Ite  separate  petltl<»i,  to 
whldi  It  averred.  In  substance,  that,  after 
the  sale  by  Crawford  and  wife  to  the  opera- 
house  company,  that  concern  desired  to  eze- 
ente  a  deed  of  trust  to  secnre  bonds  to  be  ta- 
aued  by  It,  and  ai^lled  to  the  bank  to  toke 
some  of  the  bonds  to  aerare  It  for  advances 
made  and  to  be  made,  and  to  act  aa  trustee 
In  the  deed  of  trust;  that,  before  the  bank 
would  agree  to  do  ao.  It  required  of  Craw- 
ford, who  was  a  director,  tbe  president  and 
manager  of  the  corporation,  that  he  should 
obtain  a  release  of  this  Bells  deed  of  trust, 
which  Orawtord  did  on  December  15.  1892, 
and  upon  the  faith  of  that  the  bank  advan- 
ced the  opera-house  company  $25,000,  and 
agreed  to  act  as  trustee  In  tlie  deed  whldi 
vras  pK^osed  to  be  and  which  was  accord- 
Ini^  ^ecnted,  and  tbe  bonds  delivered  to 
the  bank;  that  Tootle  acquired  the  Sella  note 
after  It  was  due,  and  took  It  subject  to  equl- 
ties.  but  that  be  was  proceeding  to  have  the 
land  sold  under  the  deed  of  trust,  eto.,  and 
prayed  for  an  injunction,  etc. 

Upon  tbe  trial  the  plaintiffs  Introduced  a 
qultdalm  deed  to  the  property  from  Craw- 
ford and  wife  to  tbe  opera-house  company, 
dated  September  1.  1891,  for  $41^000  cash, 
snbject  to  an  Incumbrance  of  fl2,000,  record- 
ed May  16,  1892;  then  a  warranty  deed  from 
the  opera-house  company  to  Louis  Sells,  eth 
January,  1896,  for  aame  property,  for  (35,- 
000  caah,  "free  and  dear  from  any  Inctmi- 
brann^  except  as  Is  shown  by  the  records 
of  Buchanan  county**;  then  the  deed  of 
trust  referred  to  In  tbe  bank's  petition,  from 
the  op^n-taouse  company  to  the  Bank  of  To- 
peka,  to  secure  bonds  to  the  amount  of  $100^- 
000,  dated  May  1,  1898.  and  duly  recorded; 
tben  the  plalutlffs  Introduced  the  alleged  ve> 
lease,  whldi  Is  in  these  words:  "Know  all 
men  by  these  presents  that.  In  consIderA- 
tion  of  full  payment  of  the  debt  secured  by 
a  mortgage  made  by  Lester  M.  Crawford 
and  Mary  B.  Crawford  to  Allen  Sells,  dated 
2d  day  of  October,  A.  D.  1880,  whldi  is  re- 
corded In  Book  190  of  Mortgages,  page  214. 
of  the  records  of  Budmnan  county,  Missouri, 
satisfaction  of  said  mortgage  Is  hereby  ac- 
knowledged, and  tbe  same  Is  herein  releas- 
ed. Dated  this  ISth  day  of  December.  A.  ^ 
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1392.  Allen  SellB."  It  waa  acknowledged 
before  a  notar}-  public  In  KausaB.  This  doc- 
ument was  never  recorded.  Plaiutlffs  then 
called  Mr.  Imel,  who  testified  that  he  was 
legal  counselor  for  the  opera-hoase  ccHopany 
during  tbe  period  covering  the  events  In  dis- 
pute; that  Id  that  capacity  tbe  above  release 
was  sent  to  him,  and  he  decided  that  it  waa 
not  sufficient  for  the  purpose  designed,— that 
Is.  clearing  tbe  way  for  the  $100,000  mort- 
gage,—and  prepared  a  quitclaim  deed  to  be 
executed  by  Sells  and  wife  to  the  property, 
and  mailed  it  to  Mr.  Crawford  In  Kansas, 
but  that  document  he  had  never  seen  since, 
and  knew  nothing  of  Its  fate.  Clarence  Huff 
was  tbe  general  clerk  and  business  man  for 
Mr.  Crawford,  and  waa  familiar  with  his  cor- 
respondenee  and  all  bl^  affairs.  He  was  also 
a  notary  public,  and  as  such  took  tbe  ac- 
knowledgment to  the  release.  He  was  a  wit- 
ness for  plaintiffs,  and  testified  that  Craw- 
ford requested  him  to  go  to  see  Sells,  and 
ask  him  to  give  a  release  of  the  St  Joseph 
mortgage  which  he  held;  that  witness  went 
accordingly,  and  obtained  this  release;  wit- 
ness knew  Sells'  signature,  and  thinks  he 
saw  him  write  bis  name  to  this  paper;  Is 
positive  he  acknowledged  ft  to  be  his  signa- 
ture; witness  did  not  recollect  that  he  asked 
him  the  formal  question  as  to  acknowledg- 
ment; "You  know  frequently  when  we  are 
well  acquainted  that  we  do  not  go  through 
the  formality  like  you  do  when  it  Is  a  stran- 
ger;" witness  stated  that  he  received  the 
quitclaim  deed  that  Mr.  Imel  had  testified 
about,  and  at  the  request  of  Mr.  Crawford 
went  to  see  Mr.  Sells  to  get  It  executed;  that 
he  did  see  both  Mr.  and  Mrs.  Sells,  and  they 
both  signed  It  In  his  presence.  Plaintiffs,  at 
this  stage  of  the  evidence  of  this  witness, 
stntcd  that,  for  the  purpose  of  laying  the 
foundation  for  further  questions  as  to  tbe 
contents  of  that  quitclaim  deed,  they  would 
show  that  It  had  been  lost,  and  therefore 
never  filed  for  record.  Upon  this  assurance, 
the  witness  was  permitted  to  proceed  to 
state  that  It  was  a  quitclaim  deed  releasing 
the  deed  of  trust  in  question.  On  cross-ex- 
amination, be  said  that  he  paid  Mr.  Sells 
nothing  upon  the  occasion  of  the  execution 
of  either  the  release  read  in  evidence  or  the 
quitclaim  deed,  and,  so  far  as  he  knew,  no 
one  paid  him  anything.  Mr.  Mnlvane,  presl> 
dent  of  the  Bank  of  Topeka,  a  witness  for 
plaintiffs,  testified  that,  when  the  subject  of 
the  making  of  tbe  $100,000  deed  of  trust  by 
the  opera-bouse  company  was  presented  to 
him  by  Mr.  Crawford,  the  latter  owed  the 
bank  about  $20,000,  and  when  that  deed  was 
executed  the  bonds  were  deposited  in  the 
bank,  and  they  held  them  as  security  for  the 
debt  Crawford  owed;  that  during  the  nego- 
tiations Crawford  had  shown  him  some  re- 
lease of  a  prior  incumbrance,  just  what  It 
was  'he  did  not  L*ememl>er.  Subsequently 
(the  taking  of  his  deposition  lasted  more 
than  one  day)  he  was  sliown  tbe  release  in 
question,  and  he  said  it  was  tbe  Eelease  Mr. 


I  Crawford  had  shown  him.  He  first  said 
;  that  Crawford's  debt  to  the  bank  was  Incur- 
red before  the  bonds  were  d€jlvered,  but  aft- 
er a  recess  In  tbe  taking  of  his  deposition  be 
returned,  and  said  tbat  some  of  tbe  loan  waa 
after  the  bonds  bad  been  delivered;  tbat  he 
had  not  carried  the  facts  in  his  memory,  and 
had  In  tbe  recess  referred  to  the  books  of 
the  bank,  and  there  found  that  part  of  the 
loan  had  been  made  to  Crawford  afterwards: 
and  he  then  stated  that  the  after  loan  was 
on  the  faith  of  the  bonds  and  the  release  he 
j  had  seen.  He  was  asked,  on  cross-examlua- 
j  tlon,  if  he  would  furnish  a  copy  of  Mr.  Craw* 
I  ford's  account  with  the  bank  covering  tbat 
;  i)erlod,  and  be  said  "No."  and  If  he  would 
allow  defendants'  attorney  to  see  tbe  ac- 
count on  the  books  of  the  bank,  and  he  said, 
"No;  that  tbe  bank  bad  no  right  to  show 
Mr.  Crawford's  account  to  any  one."  Fur- 
tlier  cTOBs-qucBtloned  as  to  the  alleged  ad- 
vances to  Crawford  after  the  bonds  were  tak- 
en by  the  bank,  witness  said  $6,000  or  $C,- 
000  of  It  was  to  take  up  a  prior  Incumbrance 
on  the  St.  Joseph  property,  which  waa  orig- 
inally a  note  of  $8,000,  and  tbe  vrltn^  bad 
that  note  then  and  there.  When  asked  If 
i  he  would  allow  defendants*  attorney  to  see 
I  It  he  first  said,  "Yes,  I  have  no  ol^eeUon;" 
;  but  on  second  thought  said,  "I  Ijelleve  I 
won't  do  It."  Plaintiffs  next  produced  the 
written  agreement  under  which  defendant 
Tootle  acquired  the  $2,500  note,  which  was, 
in  substance,  a  guaranty  of  the  seller,  Mrs. 
Greenspan,  that  the  note  and  deed  of  trust 
described  were  valid  and  unsatisfied,  except 
such  payments  as  are  indorsed  on  the  note; 
and  that  If,  at  a  5iale  to  be  made  under  the 
deed  of  trust.  Tootle  should  bid  enough  to 
satisfy  a  former  Incumbrance  for  $8,000  and 
Interest  and  as  much  as  $1,100  in  addition, 
and  should  become  tbe  purchaser,  it  was  fur- 
ther guarantied  that  If  the  deed  of  trui^t 
should  in  any  way  turn  out  to  be  Invalid, 
and  be  should  lose  the  $1,100,  which  was  the 
'sura  be  was  to  pay  for  tbe  note,  he  was  to 
be  Indemnified  for  the  loss,  together  with 
costs  of  foreclosure,  etc.,  but  that  the  sol- 
vency of  Crawford  was  not  guarantied,  nor 
the  title  to  the  lots  nor  Incumbrances,  tax 
sales,  etc.  The  $2,500  note  was  then  shown 
in  evidence,  containing  several  payments  In- 
dorsed on  it  which  reduced  It  to  $1,500  at 
June  16,  1895.   Tbat  was  tbe  plaintiffs'  case. 

Defendants'  evidence  was  to  tbe  effect  tbat 
Tootle  bought  the  note  without  any  notice 
of  the  alleged  release,  and  that  after  he 
had  bought  ft  and  after  foreclosure  proceed- 
ings had  begun,  Crawford  came  to  him.  and 
offered  to  pay  between  $200  and  $300.  Af- 
ter that  Crawford  told  him  that  the  deed  of 
trust  had  been  released.  The  note  had  been 
kept  by  Sells  In  his  lifetime  in  a  bank  in 
Kansas,  and  Oawford  and  Sells  went  to 
the  bauk  together.  In  February,  18^,  and  at 
other  times  thereafter,  and  the  cashier  fig- 
ured the  amount  due  after  the  payments 
were  indorsed.  During  these  occaalooa  noth- 
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Ing  was  said  about  a  rdease  of  the  mort- 
gage. Sells  died  In  March,  1894.  In  1885 
the  note  vas  In  the  bands  of  an  attorney  In 
St.  Jos^h,  who  Qiged  Blr.  Crawford  to  pay 
it,  and  Crawfivd  said  he  would  do  so  as  soon 
as  he  could,  but  was  then  not  able.  The 
attorney  called  his  attention  to  tax  soles  of 
the  property,  and  he  said  that  he  would  at- 
tend to  that.  The  amount  spoken  of  be- 
tween them  as  Uien  due  on  the  note  was 
$1.50(k  In  those  dlscassloas  Crawford  said 
nothing  about  a  release.  After  the  property 
bud  been  advertiaed  for  sale  under  the  deed 
of  trns^  Crawford  tendered  to  the  anomey 
9363.81.  but  said  nothing  about  a  release. 
Mrs.  Greenspan,  who  was  the  widow  of  Al- 
len Sells,  and  the  executrix  of  his  will,  was 
offered  as  a  witness  for  defendants.  Plaintiffs 
objected  that  she  was  Incompetent,  but,  when 
counsel  for  defendants  stated  that  she  would 
be  asked  uily  concerning  matters  that  oc- 
curred after  her  appointment  as  executrix, 
the  court  ruled  that  she  was  competent  to 
that  extent,  and  plaintitCs  excepted.  She  tes- 
tified that  in  1885.  while  she  held  the  note, 
ahe  spoke  to  Mr.  Crawford  about  It,  told  blm 
she  was  building,  and  needed  money,  and 
offered  to  let  hfm  have  the  note  for  fl,000. 
He  said,  "1  could  not  do  it  at  the  present 
time;  I  haven't  the  money;"  but  be  says,  "I 
will  pay  you  the  Intnnst  on  the  mortgage, 
and  pay  you  off  as  soon  as  I  can."  She 
teamed  through  Mr.  Bonebrake  that  the  tax- 
es on  the  property  liad  been  paid  by  a 
brother  of  Mrs.  Crawford's,  and  witness 
spoke  to  Crawford  about  It,  and  "he  told  me 
he  had  the  taxes  fixed  so  as  nobody  could 
get  It.'*  Witness  testified  that  Crawford  had 
paid  ber  Interest  several  times,  and  that  once 
he  had  tendered  her  $250  or  $360.  That  was 
after  she  had  sold  the  note  to  Tootle  and 
the  foreclosure  had  began.  He  never  said 
anything  about  a  release.  Witness  knew 
CSarence  Huff.  Upon  two  occasions  he  asked 
witness,  after  she  was  executrix,  to  allow 
him  to  look  through  Mr.  Sells*  papers,  say- 
ing that  he  had  lost  a  paper  (that  was  In 
connection  with  the  opera^honse  company), 
and  that  Mr.  Crawford  wanted  to  use  It,  but 
witness  refused  to  allow  him  to  go  through 
the  papers.  Defendants  procured  a  paper 
that  Mr.  Imel,  when  recalled  for  the  purpose 
by  defendants,  recognized  and  Identified  as 
the  quitclaim  deed  he  had  prepared  and  mail- 
ed to  Mr.  Crawford  to  be  executed  by  Mr. 
Sells  and  wife.  It  was  Just  as  it  was  when 
Mr.  Imel  mailed  It.  There  was  no  signature 
and  no  execution  of  any  kind.  The  court 
found  the  issues  for  defendnnts,  and  render- 
ed a  decree  In  their  favor  dissolving  the  In- 
junction and  dismissing  the  plalntlffa*  bllL 
from  which  decree  they  appeal. 

Stauber  ft  Crandall  and  F.  F.  Harl,  for 
appellants.  A.  Bergan  and  B.  A.  Brown,  for 
respondents. 

VAUJANT,  J.  (after  stating  the  facts).  1. 
The  iatnial<«i  of  the  Bank  of  Toj^eka  Into 


I  this  case  waa  unwarranted.   If  the  original 
plaintiffs  were  not  entitled  In  their  own  right 
and  on  the  case  stated  In  their' petition  to 
maintain  the  suit  it  cotdd  not  ije  maintain- 
ed on  the  ground  that  some  one  else,  on  a 
different  case  stated,  could  maintain  It  The 
case  must  stand  or  fall  on  the  facts  stated 
in  the  plaintiffs*  petition.   And,  upon  read- 
ing the  petition.  It  may  also  be  asked,  what 
interest  bave  the  Crawfords  In  the  suit? 
They  sold  the  property  by  quitclaim  to  t^e 
corporation,  and  the  corporation  to  LauIs 
Sells,  who,  according  to  the  petition.  Is  the 
sole  owner  of  it.  The  validity  of  the  note, 
which  is  the  only  thing  in  which  they  are 
interested,  la  not  In  question,  and  that  there 
Is  a  balance  due  on  It  is  not  disputed.  Vet 
'-.  Mr.  Louis  Sells  takes  no  interest  In  the  case, 
'■  and  Mr.  Crawford  Is  the  leading  actor  in  the 
i  suit.  This  fact;  perhaps,  gives  rise  to  de- 
I  fendants'  conjecture  that,  In  spite  of  the  ap- 
I  parent  conveyances,  Crawford  is  still  the 
I  owner  of  the  property.   It  is  not  necessary, 
i  however,  for  us  to  go  Into  that  subject.  The 
court  allowed  Louis  Sells,  the  Crawfords. 
and  the  bank  to  consolidate  their  several 
claims,  and  make  a  united  attack  on  the  de- 
feudanta*  claim,  and  as  the  case  was  tried  In 
!  that  way  we  will  consider  It  In  the  same  way, 
but  it  is  not  a  kind  of  pleadli^  or  practice 
that  we  approve. 

2.  That  Tootle,  having  bought  t^e  note 
aft»  Its  maturity,  took  It  subject  to  all  de- 
fenses and  equities  to  which  it  was  subject 
In  the  hands  of  the  original  payee,  is  an  un- 
questioned prpposititm  of  law,  and  is  con- 
ceded by  defendants.  It  Is  equally  true  that 
the  corporation  having  taken  under  a  quit- 
claim deed,  and  Louis  Sella  having  taken 
under  a  deed  from  the  corporation,  ^pressly 
subject  to  whatever  incumbrances  the  rec- 
ords of  Buchanan  county  ahowed  (amimg 
which  was  the  deed  ot  trust  In  question), 
Louis  Sella  stands  only  In  the  shoes  of  Craw- 
ford. That  view  of  the  attitude  ot  the  par- 
ties slmpUflea  this  controversy  very  much. 
It  leaves  it  exactly  as  if  It  had  arisen  In  the 
lifetime  of  Allen  Sells,  between  him  and  the 
Crawfords.  before  the  latter  had  made  any 
transfer  of  the  property.  Could  the  Craw- 
fords, while  still  owning  the  land,  have  en- 
forced this  alleged  release  against  Allen 
Sells?  In  the  first  place,  the  proof  of  the  al- 
leged execution  ot  the  rdease  was  far  from 
satisfactory.  It  depmded  on  the  testimony 
of  one  witness,  and  that  a  aealoua  ime.  Ac- 
cwdlng  to  that  witness,  he  called  on  Mr. 
S^s,  asked  him  to  sign  it,  and  he  did  ao,  >nd 
that  was  the  whole  transaction.  Witness 
was  positive  he  either  saw  Sells  sign  it  or 
acknowledge  it  to  be  his  signature.  But  the 
same  witness  was  Just  as  positive  that  he  saw 
Mr.  and  Mrs.  Sells  sign  the  quitclaim  deed 
that  Mr.  Imel  had  prepared,  and  was  even 
more  elaborate  In  giving  the  details  of  the  ex- 
ecution of  tlie  tatter  than  of  the  former  Instru- 
ment. \'et  that  very  paper  was  produced  In 
court  at  the  trial  unsigned,  and  no  Indlcatir" 
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of  any  attanqit  at  aecntioiL  on  It  That  be 
was  wo  entirely  mistaken  as  to  one  Justlfles 
the  apprehensloii  that  he  might  have  been 
mistaken  as  to  the  other  also.  Bnt.  conceding 
that  the  paper  was  signed  by  Allen  Sells, 
could  tiie  Gtawfords  have  oiforced  It  against 
him  7  paid  him  nothing  tar  It.  Their 

own  vltness  Is  witness  for  that  Bat  It  Is 
said  that  the  supreme  court  of  Kansas  has 
said  Oat  the  "hi^rs  of  a  note  and  mort 
g§ge  may  release  the  mortgage  without  re- 
ceiving anything  tharetn."  That  was  said 
in  defense  ot  the  right  at  an  innocent  ttiird 
party  who  had  bought  the  mortgaged  prop- 
erty aa  the-  faith  of  the  release  by  the  mort- 
gagee on  the  face  of  the  record.  I>wls  t. 
Kirk,  28  Kan.  407.  A  mortgage  may  be  re- 
leaAed.  and  the  note  held,  but  that  Is  not 
what  this  transaction  on  the  face  of  the  pa- 
per purports  to  be.  It  does  not  purport  to 
be  a  release  merely,  but  a  satlsfactitm  also^ 
of  the  mortgage,  and,  not  only  that  hut  It 
expresses  that  It  Is  glvn  *1n  ctmslderatlon 
of  full  payment  of  the  debt  secured  by"  the 
mortgage.  Its  pmport  Is  to  extinguish  the 
note  as  well  aa  the  mortgage,  and  to  ectin- 
gnlsh  the  mortgage  by  extinguishing  the  note. 
But  the  plalntlCTs  thranselves  own  that  13ie 
note  was  not  paid.  The  acknowledgment  of 
payment  In  the  alleged  release  was  tally  pri- 
ma facie  OTldence,  and  Is  entirely  overcome. 
Joerdens  r.  Schrlmpf,  77  Ma  S83;  Seiberllng 
T.  Tipton,  113  Mo.  373,  21  8.  W.  4  As  be- 
tween Crawford  and  Allen  Sells,  there  was 
no  release,  and  as  between  Louis  Bells,  who 
stands  In  Crawford's  shoes,  and  Tootle,  who 
stands  In  Allen  Sells*  shoes,  there  is  no  re- 
lease. 

8.  Is  the  Bank  of  Topeka  in  any  better 
position  than  Louis  Sells?  The  hank  was 
evidently  brought  in  to  rescue  this  case.  Ac- 
cording to  Its  own  statement  It  has  agi-eed 
to  lend  Its  name  as  trustee  to  a  transaction 
wh«%by  the  bonds  of  a  $100,000  mortgage 
put  upon  tlds  property  are  to  be  offered  In 
Uie  market,  and  now  holds  those  bonds,  first 
as  security  for  Its  own  debt  of  920,000  against 
Gtawford,  and  afterwards,  presumably,  for 
sale  as  trustee  or  flnanelal  agent  A  finan- 
cial Institution  of  the  high  character  of  the 
Bank  of  Topeka  would  not  have  l«it  Its  name 
and  influence  to  a  transaction  of  that  kind 
If  there  had  not  been  a  larger  margin  be- 
tween the  $20,000  of  its  own  debt  and  the 
9100,000  mortgage  bonds  to  be  floated  than 
the  small  balance  due  on  this  deed  of  trust 
Therefore,  If  all  that  the  bank  says  In  its 
petition  Is  true^  there  is  little  ground  for  ap- 
pr^Hiirion  on  account  of  Its  own  debt  and, 
as  to  purchasers  of  the  balance  of  the  bonds, 
there  are  none  yet  The  bank  has  that  mat- 
ter in  Its  own  hands.  But  we  do  not  brieve 
frwn  flie  evidence  that  the  bank  advanced 
anything  on  the  faith  of  that  release.  We  do 
not  doubt  that  Mr.  Mulvane.  the  president 
t(dd  tbe  truth,  but  we  are  not  bound  to  draw 
the  same  conclusion  that  he  does  from  the 
farts.  The  transactions  between  Mr.  Craw- 


ford and  the  bank  were  had  with  Mr.  Mul- 
vane. Therefore,  If  there  was  any  faith 
given -to  any  Incident  In  the  business,  It  was 
given  by  Mr.  Mulvane  In  person.  It  was  the 
act  of  his  Individual  mind,  and  did  not  enter 
Into  the  records  of  tiie  bai^  Yet  when  he 
was  testifying  from  his  own  consdousnMS, 
he  aaid  that  all  the  advances  to  Gtawford 
were  before  the  negotiations  about  the  9100.- 
000  mortgage  came  up.  Of  course,  then,  as 
he  viewed  the  caae  trota  his  own  monory. 
there  was  no  credit  given  on.  the  fal^i  of  Any 
rdeasei  But  during  the  recess  he  eramlnad 
the  books  of  the  bank,  and  whm  he  resumed 
the  stand  he  said  that  be  had  discovered  tiiat 
part  of  the  debt  to  Crawford  was  created 
after  the  IxHids  vrere  delirered  to  the  bank, 
and  then  he  stated  (which  was  evld^tly  his 
legal  deduction  from  that  fact)  that  the  bank 
relied  on  tlut  release  In  giving  tbe  farther 
credit  That  testimony  is  not  strong  enough 
to  create  an  estoppeL  As  president  at  the 
bank,  he  Is  not  to  be  blamed  for  gnardiiv 
his  customer's  private  account  from  unfriend- 
ly examination,  but  when  he  comes  Into 
court  in  the  capacity  ot  a  witness,  and  dis- 
closes so  much  of  the  account  as  he  thtaika  Is 
favorable  to  his  customer,  and  declines  to 
disclose  ttw  balance,  he  must  not  expect  the 
court  to  give  hte  evidence  that  foil  wdgftit 
that  It  would  give  If  the  conditions  had  been 
such  aa  that  be  would  have  felt  Justified  In 
putting  the  court  In  possesslcm  of  die  whole 
ease.  There  was  no  error  In  admitting  tbe 
testimony  of  Mrs.  Oreenspan  and  her  bus- 
band  concerning  transactions  with  Mr.  Craw- 
ford after  Mrs.  Greenspan  had  quaUfled  as 
executrix.  The  Judgment  of  the  circuit  court 
was  for  tiie  right  party,  and  Is  afllrmed.  All 
concur,  MARSHALU  J.,  absent 


PHELPS  V.  CITT  OF  SALISBUBT. 
(Supreme  Goort  of  Missouri,  Divlrion  No.  t. 
March  12,  1901.) 

NEOUOBNOB— ISSUBS— BVIDBNCB  OF  AOB^-CN- 

6TSUGTI0NS. 

1.  Tbe  giving  of  an  iuBtniction  at  inatance  ot 

Elaintifl  erroneously  stating  the  Issue  cannot 
e  complained  of  by  defendant;  InstructionB 
adopting  the  same  theory  being  given  at  In- 
stanoe  of  defeodaDt. 

2.  There  is  no  confiict  as  to  tbe  quantum  of 
caution  and  care  required  of  plaintiff  to  avoid 
the  accident  between  an  mfitraction  that 
tboueh  he  knew  of  the  unsafe  and  dangerous 
condition  of  the  sidewalk,  verdict  should  oe  for 
him,  provided  he  was  at  the  time  of  the  acci- 
dent using  ordinary  prudence  and  care  to  avoid 
it,  and  one  statioe  that,  if  he  was  not  using 
reasonable  care, — that  is,  such  care  as  a  person 
of  ordinary  prudence  would  have  used  ondw 
the  same  circomstances  and  with  the  same 
knowledge,— verdict  should  be  for  defendant 

3.  An  instruction  in  an  action  for  personal 
injuries  is  erroneous  in  telling  the  Jury  in  eati- 
mating  damages  to  take  into  consIdeTation 
plaintiff's  aget  where  there  is  no  evidence  tbsr^ 
of,  except  his  personal  presence  before  tt»  Jury 
at  the  trial. 

Af^ieal  from  circuit  court  Chariton  coun^; 
a  r.  Smith,  Special  Judge. 
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Action  bx  J.  W.  Phelpe  agalDSt  the  city  of 
SaBslmrT.  Judgment  for  plaintiff.  Defend- 
ut  appeals.  Reversed. 

This  Is  au  action  ajfalnat  defendant  city 
to  recover  damages  for  personal  Injuries  sus- 
tained by  plaintiff  while  wallciDg  along  and 
upon  one  of  Its  sidewalks.  It  is  predicated 
upon  defendant's  alleged  negligence  In  care- 
lessly and  n^Ugently  constructing  that  part 
of  the  sidewalk  where  the  same  Is  crossed 
by  the  Salisbniy  and  Glasgow  brandk  of  the 
Wabash  Railroad,  In  this:  that  It  failed  to 
erect  and  maintain  guards  or  railings  on  and 
along  the  sides  of  same  where  It  passes  down 
an  embankment  and  over  a  ditch  of  the 
depth  of  four  feet  on  the  side  of  said  branch 
railroad;  and  that  by  reason  of  the  negli- 
gence and  carelessness  of  defendant  to  pro> 
eriy  construct  and  keep  In  safe  and  good  con- 
dition the  sidewalk  and  railroad  crossing, 
and  suffering  them  to  get  oat  of  repair,  and 
to  become  dangerous  and  unsafe  for  public 
travel,  by  falling  to  keep  the  plank  of  which 
said  sidewalk  and  railroad  crossing  were 
built  securely  nailed  to  its  foundation  tim- 
bers, but  allowed  the  same  to  become  loose 
and  insecure,  so  that  the  ends  thereof  would 
stand  above  and  below  the  common  level  of 
the  wall£,  and  carelessly  and  negligently  al- 
lowed the  nails  with  which  said  plank  were 
fastened  to  work  out  and  up,  so  that  they 
stood  above  the  surface  of  the  walk,  thus  ren- 
dering same  unsafe  for  public  use  and  travel, 
for  a  long  time  before  the  accident;  and  that 
by  reason  thereof  plalutiff,  on  or  about  the 
14th  day  of  October,  IS&i,  while  passing  over 
that  part  of  said  sidewalk,  and  while  using 
care  and  caution,  caught  his  foot  against  the 
end  of  one  of  the  loose  planks  of  said  walk, 
and  against  one  of  the  spikes  or  nnils,  which 
had  partly  drawn  out  of  same,  and  was,  by 
reason  thereof,  thrown  down,  causing  a  dis- 
location of  his  left  knee,  resulting  In  the 
necessary  amputation  of  that  leg,  etc  The 
answer  is,  first,  a  general  denial.  It  then 
allies  that  the  sidewalk  where  the  accident 
occurred  was  at  that  time,  and  for  a  long 
time  previous  thereto,  lu  a  reascmably  good 
and  safe  condition;  that  plaintiff  was  famil- 
iar with  it,  was  accustomed  to  pass  over  and 
upon  it  dally,  and  knew  Its  condition;  and 
that  be  so  carelessly  and  negligently  passed 
over  and  upon  said  sidewalk  that  he  slipped 
thereon  and  fell,  which  was  the  result  of  his 
own  cartjlessness  and  negligence;  and  that 
the  extent  of  plaintiff's  Injury  and  the  am- 
putation of  his  limb  were  occasioned  by  his 
physical  condition  prior  to  receiving  the  In- 
Jury,  and  to  his  own  subaequent  carelessness 
and  negligent  conduct 

The  salient  facts  are  about  as  follows: 
At  the  time  of  the  accident  and  for  almut 
four  years  prior  thereto,  the  plaintiff  was 
and  bad  been  a  citizen  of  defendant  city,  and 
while  returning  home  from  church  about  8 
o'dock  on  the  evening  of  the  14th  of  October, 
18&i,  and  without  fault  or  negligence  upon 
bis  part,  be  stnu^  bit  right  foot  against  tba 


end  of  a  board  of  the  ridewalk  of  said  cross- 
ing, of  which  It  was  composed,  where  the 
sidewalk  and  crossing  connected,  and  slipped, 
and  he  was  precipitated  into  a  ditch  under 
the  crossing,  and  his  left  leg  so  badly  Injured 
that  amputation  was  a  necessary  result  At 
the  point  where  the  Injory  occurred  the  eain 
at  the  sidewalk  plank  where  they  had  been 
nailed  had  become  loose,  and  the  walk,  in 
consequence  thereof,  had  settled  down,  and 
was  at  the  time  an  Inch  and  one-half  lower 
than  the  ends  of  the  plank  In  the  crossing. 
The  sidewalk  had  been  In  this  condition  some 
two  or  three  months,  and  plaintiff  testified 
that  be  had  about  tbat  time  called  the  mayor 
of  the  city's  attention  to  it  as  well  also  as 
one  of  the  councllmen.  The  evening  upon 
which  the  accident  occurred  was  dark,  but 
there  was  an  electric  light  near  by  the  point 
of  the  accident,  but  an  arm  of  the  lamp  shad- 
ed the  place.  PlaintlfTs  tnjnilea  were  seri- 
ous, and  are  permanent 

At  the  instance  of  plaintiff,  and  over  the 
objection  and  exception  of  defendant  the 
court  Instructed  the  Jury  as  follows:  "(1) 
For  plaintiff  the  court  Instructs  the  jury: 
That  In  this  case  the  plahittff  seeks  to  re- 
cover damages  for  an  Injnry  to  him  result- 
ing In  the  loss  of  a  leg,  alleged  to  have  been 
received  by  him  on  account  of  ttie  defective 
and  dangerous  condition  of  a  sidewalk  and 
its  crossings  over  the  Salisbury  and  Olas- 
gow  branch  of  the  Wabash  Railroad  Co.,  on 
the  north  side  of  Third  street  In  said  dty. 
and  In  consequence  of  its  failure  to  main- 
tain railings  along  the  sides  of  said  crossing 
where  the  same  passes  down  the  embankment 
of  said  railroad,  which  It  was  the  duty  of 
said  defendant  dty  to  construct  and  main- 
I  tain  in  a  reasonably  safe  condition  for  the 
travel  of  the  public  by  day  or  by  night  His 
claim  is  based  on  the  alleged  negligence  of 
defendant  in  falling  to  keep  said  sidewalk  In 
a  reasonably  safe  condition  for  the  use  of 
the  public,  and  on  Its  carelessness  and  negll- 
{  gence  in  falling  to  construct  and  maintain 
I  railings  on  the  sides  of  said  walk  where  it 
'  passes  down  the  railroad  embankment  over 
the  ditch  alongside  of  the  track,  find  tbe  in- 
jury received  by  pl&intJff  In  cmsequence  of 
such  failures.  The  defendant  city,  by  Its 
answer,  denies  the  carelessness  and  negli- 
gence charged  against  It  and  the  Injury,  and 
asserts  that  the  mjury,  If  any,  to  plaintiff, 
was  received  by  him  as  a  result  of  his  own 
carelessness  and  negligence.  ^)  You  are 
Instructed  that  it  was  the  duty  of  defend* 
ant  city  to  maintain  said  sidewalk  and  cross- 
ing over  tbe  railway  track  in  a  reasonably 
safe  condition  for  travel  by  day  or  by  night 
If,  therefore,  you  believe  from  the  evMence 
tbat  the  plaintiff  received  the  injury  com- 
plained of  by  reason  of  the  carelessness  and 
negligence  of  the  defendant  In  falling  to 
maintain  and  keep  said  sidewalk  and  railroad 
crossing  In  a  reasonaUy  safe  and  proper  con- 
dition for  the  public  use  by  day  or  by  nlgbt, 
and  without  fault  or  negligence  oo  his  part 
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tbffa  your  Terdlct  mint  be  for  the  plaintiff. 
(3)  The  jQiy  an  Instmcted  that  If  they  shaU 
find  and  beUere  fnan  the  eridence  In  this 
case  that  the  sidewalk  and  oroning  down 
the  railroad  embankment  described  In  plain- 
tUTa  petition  trere  In  an  unsafe  and  danger- 
ona  condition,  and  that  the  defendant  or  Its 
offlcerB  knew,  or,  by  the  exemdse  of  teasonar* 
Me  attention,  care,  and  diligence,  might  have 
known,  the  fact,  and  that  they  carelessly 
and  negligently  failed  within  a  reasonable 
time  to  repair  and  pnt  same  In  a  reasonaUy 
safe  condition  for  the  use  of  the  public,  and 
that  plalntifT  was  Injured  in  consequence 
thereof,  then  thdr  verdict  should  be  for  plain- 
tiff, though  they  further  believe  that  plain- 
tiff knew  of  tiie  unsafe  and  dangerons  con- 
dition of  said  walk  and  railroad  crossing; 
provided  tliey  shall  also  b^eve  from  the  evi- 
dence that  he  -mLB  at  the  time  .of  receiving 
said  injury  using  ordinary  prudence  and  care 
on  his  part  to  avoid  the  same.  (4)  The  court 
InatmctB  the  Jury  that  In  this  case  It  does  not 
devcAve  on  the  pkUntlff  to  iHrove  that  he  was 
exerdaing  ivdinary  caie  in  walking  over  and 
upon  tiie  walk  where  he  received  the  Injury. 
The  law  presumes  that  he  was,  and  It  is  a 
matter  of  d^enae  fbr  the  defendant  The 
burden  Is  upon  the  defendant  to  prove  to  the 
reasonable  satlstectioD  of  th«  jury,  by  the 
prepcmdenuiro  of  the  evidence,  the  defense 
of  contributory  negligence  set  up  and  plead- 
ed In  Its  answer;  and,  If  it  has  failed  to  so 
prove  and  satisfy  the  jury,  the  finding  must 
be  tor  the  plaintiff  on  this  issue:  and.  al- 
though the  plaintiff  may  have  known  of  the 
ccmditlon  of  said  walk,  the  law  did  not  re- 
quire of  hlui  the  ex«eise  of  extraordinary 
care  In  passing  and  travtilng  over  said  walk, 
but  imly  that  he  exercise  such  care  and  pru- 
dence m  passing  over  and  upon  said  walk  as 
ordinarily  prtident  persons  would  vnAer  like 
drcumstauces,  and  having  like  knowledge. 
(6)  The  jury  are  Instructed  that,  notwlth- 
atandlng  they  may  believe  from  the  evidence 
that  the  plaintiff  may  have  had  tuberculosis 
or  blood  taint  at  the  time  of  the  happening 
of  the  injury  complained  of,  which  may  have 
aggravated  hla  Injuries  or  retarded  his  re- 
covery, yet  if  he  received  the  Injuries  com- 
plained of  directly  by  reason  of  the  negli- 
gence of  the  defendant.  If  the  jury  And  It  was 
n^llgent  in  failing  to  have  and  keep  the 
sidewalk  and  crossing  at  the  point  where 
plaintiff  fell  and  was  injured  in  a  reasonably 
safe  ocmdltlon  for  foot  passengers  to  pass 
over  either  in  the  daytime  or  at  night,  then 
the  fact  that  the  plaintiff  had  tuberculosis, 
if  the  jury  so  find,  renders  the  defendant  re- 
sponsible for  all  the  ill  effects  which  naturally 
followed  said  Injuries  In  the  condition  of 
health  in  which  the  plaintiff  was  at  the  time, 
and  it  la  no  defense  that  the  Injuries  may 
have  been  aggravated  and  rendered  more 
difficult  to  core  by  reason  plalntitTs  state 
ot  health,  or  that  reason  of  the  latent 
disease  the  Injuries  were  rendered  more  serl- 
ous  to  him  than  they  would  have  been  to  a 


person  In  robust  health  and  entirely  free 
from  disease.  (5f  The  court  instructs  the 

jury  that  It  is  not  necessary,  to  recover  In 
a  suit  for  damages  for  i)m(»ial  Injuries 
against  a  municipality,  fluit  the  neglect  to 
keep  Its  ddewalks  and  street  crossings  in 
r^pabr  shall  be  the  sole  cause  of  the  Injury, 
but  the  injured  party  may  recover  where  he 
Is  In  the  exercise  of  ordinary  care  and  pru- 
dence, and  the  injury  results  partly  from  the 
defective  ridewalks  and  crossings  and  partly 
ttom  an  acddrat  that  neither  the  city  nor  the 
idalntiff  may  be  respmislble  for.  Therefore, 
if  the  jury  shall  find  and  believe  from  the 
evidence  In  this  case  that  at  the  jfoint  on 
^ird  street,  in  said  city  of  Salisbury,  where 
the  sidewalk  on  the  south  side  of  block  33 
In  said  dty  connects  witii  the  railroad  cross- 
ing, was  defective  and  unsafe  for  the  use  of 
the  public,  and  that  plaintiff  was  using  or- 
dinary care  and  prudence  at  the  time  of  re- 
ceiving the  Injury,  and  that  in  consequence 
of  their  defective  omdltioa  plaintiff  struck 
one  of  his  feet  against  the  end  of  the  plank 
composing  said  crossing,  and  was  thrown  to^ 
ward,  and  that  the  other  foot  slipped  lu  con- 
sequence of  said  crossing  being  wet  from  a 
recmt  rain.  If  you  so  find,  thus  causing  him 
to  fall,  and  resulting  In  the  Injuries  com- 
plained of,  then  in  this  case  the  city  is  lia- 
ble, and  your  verdict  shmild  be  for  plaintiff. 
(7)  If  the  jury  find  for  the  philntlff.  hi  es- 
timating his  damages  they  will  take  into  con- 
sideration not  rnily  his  age  and  coodltiott  In 
life,  the  physical  Injuries  Inflicted,  and  the 
bodily  pain  and  mental  anguish  endured,  to- 
gether with  the  loss  of  time  occasioned,  and 
all  the  expenses  incurred  in  and  about  ttie 
treatment  of  his  case,  but  also  any  and  all 
such  damages  which  It  appears  from  the  evi- 
defice  will  reasonably  result  to  him  from  said 
Injuries  in  the  future;  In  all,  however,  not 
exceeding  the  sum  of  twenty  tiiousand  dol- 
lars." 

On  behalf  of  defendant  city  the  court  in- 
structed the  jury  as  follows:  "(1)  The  court 
instructs  the  Jury,  on  the  part  of  the  defend- 
ant the  city  of  Salisbury  as  ftdlows:  The  de- 
fendant, the  city  of  Salisbury,  Is  a  munici- 
pal corporation,  and  as  such  is  not  an  In- 
surer against  accidents  upon  Its  sidewalks: 
nor  is  every  defect  therein,  though  It  may 
cause  Injury,  actionable.  It  is  sufficient  If 
the  sidewalks  are  kept  in  a  reasonably  safe 
condition  for  travel  therein  In  ordinary 
modes.  (2)  The  jury  are  Instructed  that  mu- 
nicipal corporations,  such  as  the  defendant, 
are  only  liable  for  such  defects  In  their  side- 
walks as  are  in  themselves  dangerous,  or 
such  that  a  person  exercising  reasonable  care 
and  caution  would  not  avoid  danger  in  pass- 
ing over;  and  If  the  jury  believe  from  the 
evidence  that  the  defect,  if  any,  in  the  side- 
walk in  question,  was  not  In  Itself  dai^ferous 
to  the  safe^  of  persons  passing  over  It  with 
reasonable  care  and  caution,  and  l^t  the 
alleged  Injury  to  plaintiff  was  the  result 
either  of  mere  acddrait,  without  negllgmce 
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of  the  defendftnt,  or  that  It  resulted  from  i 
a  want  of  reasonable  care  and  caution  on  the 
part  of  the  plaintiff,  then  they  should  find  | 
for  the  defendant.  (3)  In  determining  the  | 
qaestim  of  negligence  or  carelessness  on  the 
part  of  the  plaintiff,  the  Jury  will  take  into 
consideration  all  the  facts  and  clrcumatances 
In  proof,  Including  the  condition  of  the  said 
sidewalk  at  the  place  where  the  injury  Is 
alleged  to  have  occurred,  and  the  knowledge 
of  the  plaintiff  of  the  same.  If  he  had  such 
knowledge;  and  If,  trom  all  the  facts  and 
drcuniBtances  of  the  case,  they  believe  tljat 
negligence  or  the  want  of  ordinary  care  or 
prudence  on  the  part  of  plaintiff  directly  con- 
tributed to  the  accident  which  caused  the 
Injury  sued  for,  tbey  will  find  for  the  de- 
fendant (4)  In  order  for  the  plaintiff  to  re- 
cover any  sum  whatever  In  this  action,  he 
must  establish  defendant's  liability  by  the 
pr^onderance  of  evidence,— that  Is  to  say, 
by  the  greater  weight  of  all  the  creditable 
evidence  in  the  case;  and.  unless  he  has  done 
so.  your  verdict  must  be  for  defendant  (S) 
Although  the  Jury  may  believe  from  the  evi- 
dence that  one  or  more  planks  In  the  side- 
walk at  the  place  where  the  alleged  Injury 
occurred  were  loose  from  the  stringers,  and 
that  one  or  more  nails  projected  above  the 
level  of  the  sidewalk,  and  that  there  was  a 
descent  In  said  walk,  and  that  there  was*no 
railing  on  the  sides  of  said  walk,  yet  if  the 
Jury  further  believes  from  the  testimony  that 
the  sidewalk  In  question  was  at  the  time  of 
the  alleged  Injury  In  a  reasonably  safe  con- 
dition for  travel  in  the  ordinary  modes  upon 
a  sidewalk,  the  Jury  should  find  for  the  de- 
fendant, (ti)  Although  the  Jury  may  believe 
from  the  evidence  that  the  defendant  city 
suffered  one  or  more  of  the  boards  In  the 
ridewalk  in  question  to  be  and  remain  loose 
or  detached  from  the  stringers,  and  tii&t  one 
or  more  nails  were  permitted  to  project 
above  the  walk,  and  that  plaintiff  caught  hla 
foot  against  one  of  said  nails,  and  was  there- 
by thrown  from  said  walk;  and  although 
you  may  further  believe  that  there,  was  no 
railing  on  the  sides  of  said  walk,  and  that 
there  was  a  descent  in  said  walk;  yet  if 
the  Jury  further  believe  from  the  evidence 
that  plaintiff  knew  of  such  conditions  6t  said 
sidewalk  before  he  fell,  and  that,  9o  know- 
ing the  condition  of  said  sldewalli,  the  plain- 
tiCT,  while  walking  over  and  upon  said  side- 
walk, was  not  using  reasonable  care  (that 
la  to  say,  such  care  as  a  person  of  ordinary 
prudence  would  have  used  under  the  same 
circnmstances  and  with  the  same  knowledge), 
and  that  he  caught  his  foot  while  so  walk- 
ing, and  was  thrown  down  and  Injured,— he 
cannot  recover  In  this  action,  and  your  ver- 
dict must  be  for  the  defendant.  (T)  If,  from 
the  evidence,  you  believe  that  at  the  time 
and  place  in  question  the  sidewalk  had  been 
rendered  slippery  and  dangerous  from  recent 
.rain,  then  the  plaintiff  was  bound  to  ob- 
serve a  greater  degree  of  care  in  traveling 
upon  said  walk  than  would  have  otherwise 


I  been  neceasary.— that  Is  to  say.  a  degree  of 

care  reasonably  commensurate  with  the  dan- 
[  ger  of  falling  therefrom;  and.  If  he  tailed 
I  to  use  such  care,  and  such  want  of  care 
caused  or  directly  contributed  to  his  fall,  the 
city  is  not  liable,  and  the  plaintiff  cannot  re- 
cover. (8)  The  plaintiff,  In  his  petition,  al- 
leges that  bis  fall  was  caused  by  catching 
hla  foot  against  the  end  of  a  loose  plank  in 
the  sidewalk  and  against  a  spike  or  nail 
therein.  The  conrt  therefore  Instructs  you 
that  if,  from  the  evidence,  you  believe  that 
his  fall  was  not  so  caused,  but  that  he  slipped 
and  fell  from  said  sidewalk,  the  plaintiff 
cannot  recover.  (9)  If,  from  the  evidence, 
you  believe  that  the  plaintiff  was  predis- 
posed to  tuberculosis  or  other  disease,  and 
that  he  failed  and  neglected  to  use  reasonable 
care  In  the  treatment  of  the  injury  to  his 
leg  caused  by  his  fall,  and  that  by  reason 
of  said  want  of  care  on  hts  part  said  disease 
broke  out  in  his  inj.ured  1^,  and  rendered 
it  necessary  to  amputate  said  leg,  the  city 
is  not  responsible  for  such  amputation,  nor 
for  the  consequent  pain,  suffering,  or  loss. 
(10)  If,  from  the  evidence,  you  believe  that 
by  the  exercise  of  ordinary  care  and  pru- 
dence on  the  part  of  the  plaintiff,  and  by 
submitting  to  the  reasonable  directions,  ad- 
vice, and  regnlatlons  prescribed  by  his  physi- 
cians, the  plaintiff  could  have  rendered  un- 
necessary the  amputation  of  his  leg,  and  that 
he  failed  and  neglected  to  use  such  care  and 
prudence,  or  failed  to  submit  to  the  reason- 
able regnlatlons,  directions,  and  advice  of  his 
physicians,  and  because  of  such  conduct  on 
his  part  the  Injury  caused  by  his  fall  from 
the  sidewalk  was  so  aggravated  by  disease 
that  his  leg  had  to  be  amputated,  then  the 
court  declares  the  law  to  be  that  the  city 
cannot  be  held  responsible  for  the  amputa- 
tion of  plaintiff's  leg.  nor  liable  for  any  pain, 
suffering,  or  permanent  Injury  resulting  from 
such  amputation.  (11)  The  court  instructs 
the  Jury  that  you  are  the  sole  Judges  of  the 
weight  of  the  evidence  and  of  the  credibility 
of  the  witnesses,  and,  If  you  believe  from  the 
evidence  that  any  witness  has  willfully 
sworn  falsely  to  any  material  fact  then  you 
are  at  liberty  to  disregard  the  entire  evidence 
of  such  witness;  and  in  determining  what 
weight  and  credit  shall  be  attached  to  the 
testimony  of  any  witness  sworn  In  the  cause 
you  may  take  into  consideration  his  ration 
to  the'sult,  and  his  Interest,  if  any,  in  the 
result  of  the  case,  and  all  other  tacts  and 
circumstances  in  evidence." 

The  trial  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  plaintiff  for  |5,000i  from 
which  defendant  appeals. 

O.  0.  Hammond  and  Stockwell  &  Lamb,  for 
appellant  Wm.  H.  Bradley,  for  respondent. 

BURGESS.  J.  (after  stating  the  ffccts). 
The  first  instruction  given  in  behalf  of  plain- 
tiff Is  criticised  upon  the  grounds  that  It  does 
not  correctly  declare  the  issues,  and  la  mis- 
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leafflng;  While  tb«  petition  allegeB  that  de- 
fendnnt  felled  to  erect  and  maintain  guards 
or  railings  on  and  along  the  sides  of  tbe 
sidewalk  where  tbe  street  passes  down  an 
embankment  and  over  a  deep  ditch,  to  wit, 
of  the  depth  of  four  feet,  on  the  side  of  said 
branch  railroad  track,  It  nowhere  alleges  that 
thlB  was  the  canse  of,  or  had  anything  to  do 
or  connection  with,  the  accident;  but  the 
petition  does  allege  that  the  injury  was  caus- 
ed by  tbe  negligence  of  defendant  city  In  per- 
mitting Its  sidewalk  where  tbe  accident  oc- 
curred to  become  dangerous  and  unsafe  for 
public  travel  by  reason  of  the  nails  with 
which  the  plank  forming  the  sidewalk  were 
nailed  down  coming  loose,  so  that  where  they 
connected  with  tbe  plank  over  the  railroad 
crossing  they  were  from  one  to  one  and  one- 
half  inches  abore  the  level  of  the  walk,  and 
against  tbe  end  of  which  he  struck  his  foot 
and  fell,  and  was  injured.  Nor  did  the  evi- 
dence show  that  tbe  absence  of  railings  uiK>n 
the  sides  of  the  walk  when  the  accident  oc- 
curred bare  anything  to  do  with  the  acci- 
dent. This  Instruction  was,  therefore,  un- 
warranted by  both  the  pleadings  and  the 
evidence;  and,  but  for  the  fact  that  defend- 
ant, by  its  fifth  and  sixth  instructions,  In 
substance  adopted  the  same  theory,  tbe  judg- 
ment would  have  to  be  reversed,  but  a  party 
will  not  be  beard  to  complain  of  an  error 
which  he  Invites  or  adopts.  Whitmore  -v. 
Supreme  Lodge,  100  Mo.  36,  13  S.  W.  495, 
and  authorities  cited;  Johnson-Brlnkman 
Commission  Co.  v.  Central  Bank  of  Kansas 
City,  lia  Mo.  55a  22  S.  W.  818,  and  authori- 
ties cited. 

It  is  claimed  that  plaintiff's  third  instruc- 
tion is  erroneous  upon  the  ground  that  It  la 
In  conflict  with  defendant's  sixth  and  aev- 
entb,  which  It  is  asserted  correctly  declare 
tbe  law.  In  tbe  first  place,  defendant's  sixth 
instruction  Is  vicious,  in  that  it  is  not  In  ac- 
cordance with  tbe  evidence,  which  shows 
that  the  Injury  was  occasioned  by  plaintiff 
striking  bis  foot  against  the  end  of  a  plank 
^  in  the  sidewalk,  which  stood  above  the  level 
of  tbe  walk,  while  the  instruction  says  against 
a  protruding  nalt  In  the  sidewalk.  There 
is,  however,  no  conflict  In  the  Instructions 
with  respect  to  the  quantum  of  caution  and 
care  required  by  law  of  plaintiff  to  prevent 
the  accident.  They  must  be  con^dered  with 
reference  to  the  condition  of  the  sidewalk, 
wbei-e  and  when  the  accident  occurrefl;  and, 
although  plaintiff  knew  of  its  unsafe  condi- 
tion, the  care  exacted  of  him  was  such  as 
an  ordinarily  prudent  person  similarly  sit- 
uated would,  under  the  circumstances.  In- 
cluding the  condition  of  the  sidewalk,  have 
exercised;  and  this  was  the  theory  present- 
ed by  plaintiff's  Instruction.  Defendant's  in- 
structions under  comment  simply  presented 
the  converse  of  plaintiff's,  that  Is,  If  the 
Jury  Ijclleved  from  the  evidence  that  plaln- 
ttff  was  not  using  such  reasonable  care  as  a 
person  of  ordinary  prudence  would  have  used 
under  the  same  drcumstances  and  with  the 


same  knowledge,  he  could  not  recorer.  It 
Is  clear,  we  think,  that  there  Is  no  conflict  In 

the  instructions. 

There  was  no  verbal  testimony  as  to  Plata- 
tiff's  age  at  the  time  of  the  accident  or  trial, 
and  the  point  Is  made  that  plaintiff's  sev- 
enth Instruction,  which  told  the  jury  that  in 
estimating  the  damages  that  i^aintlff  had 
sustained  they  would  take  Into  consideration 
"his  age  and  condition  In  life"  was  emmeona 
for  the  want  of  evidence  upon  which  to  base 
It  It  Is  well  settled  that  an  Instruction 
should  not  be  given  when  there  la  no  evi- 
dence upon  which  to  base  It  (Wllkerson  t. 
Ellers,  114  Mo.  245,  21  8.  W.  514),  and  the 
only  question  la  whether  or  not  plaintiff's 
personal  presence  before  the  jury  at  the  trial 
authorleed  the  Instruction.  Plaintiff's  con- 
tention is  that  It  was,  and  In  support  of  this 
position  relies  upon  Bertram  r.  Railway  Oo., 
154  Mo.  639,  55  S.  W.  1040,  and  State  r. 
Thomson,  165  Mo.  300,  66  S.  W.  1013.  Bert- 
ram's Case  was  an  action  for  damages  against 
a  grip-car  line  for  personal  Injuries,  upon  the 
trial  of  which  he  testified  that  he  was  68 
yeai*s  old.  There  was  no  other  testimony 
with  respect  to  his  age,  and  It  was  held  not 
to  be  reversible  error  for  an  instruction  to 
assume  that  he  was  an  old  man.  In  the 
case  of  State  v.  Thomson,  supra,  defendant 
wa's  prosecuted  for  the  crime  of  embezzle- 
ment. Upon  Ills  trial  he  was  a  witness  In 
his  own  behalf,  and  the  Jury  were  required 
to  find  as  a  fact  that  he  was  over  16  years 
old.  Held,  that  tbey  could  use  their  eyes 
In  determining  that  fact,  but  that  there  was 
ample  evidence  from  which  such  fact  could 
be  found.  But  there  is  a  very  material  dif- 
ference In  determlulng  from  a  man's  per- 
sonal appearance  whether  he  Is  an  old  man 
or  not,  or  whether  he  Is  over  16  years  old, 
and  In  passing  upon  his  age  from  bis  per- 
sonal appearance  at  any  particular  time  in 
an  action  for  damages  for  personal  injuries, 
when  tbe  age  of  the  Injured  party  is  to  be 
taken  Into  consideration  In  passing  upon  the 
measure  of  damages  sustained  by  him.  In 
this  case  the  age  of  plaintiff  was,  under  the 
facts,  mere  conjecture,  while  it  should  have 
been  established,  as  It  could  have  been,  to 
a  certainty,  or  proximately  so.  Hinds  v.  City 
of  Marshall,  22  Mo.  App.  215,  was  an  action 
for  damages  for  personal  Injuries  sustained 
by  reason  of  an  alleged  defect  In  a  sidewalk. 
There  was  no  verbal  testimony  as  to  plain- 
tiffs age,  but  she  was  present  before  the 
jury,  and  an  Instruction  which  told  them  that. 
In  estimating  the  damages,  to  take  Into  con- 
sideration "the  age  and  condition  in  life"  of 
the  plaintiff,  was  held  to  be  erroneous  be- 
cause of  the  want  of  evidence  upon  wtilch 
to  base  it.  It  was  also  held  in  that  case 
that  the  phrase  "condition  In  Hfe"  was  mis- 
leading and  vicious,  as  applicable  to  the  facts 
in  that  case.  A  similar  instruction  was.  con- 
demned for  the  same  reasons  .by  that  conrt  in 
the  subsequent  case  of  Oessley  v.  Hallway  Co., 
26  Mo.  Aj^  156.   Bat  In  this  case  the  words 
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"conOltlon  in  ttfe"  bad  reference  alone  to 
SttainttfTs  ablllt7  to  work,  or  earn  a  UreU- 
tiQod,  and  Ib  clearly  dlstingulsbable  from  a 
case  in  wblcb  a  married  woman  Is  plaintiff; 
for  in  such  case  tbe  busband  alone  can  sue' 
for  tlie  loss  of  tbe  services  of  tbe  wife,  or 
for  damages  for  her  inability  to  work. 
Tbere  was  am^de  evidence  to  take  tbe  case 
to  tbe  jury.  For  tbe  reasons  Indicated,  tbe 
judgment  Is  rereraed,  and  tbe  canse  remand- 

8HERWO<H>.  P.  J.,  and  OANTT,  3^  con- 
-cnr. 


INATIONAL  BANK  OF  CX)MMBBCB  t.  ES- 
TATE OF  BIPLEY  et  al. 
(Sapreme  Oourt  of  Missouri,  Division  No.  1. 
March  12.  1901.) 

ASSIONHBNT  FOR  CREDITORS— TIME  FOR  PBB- 
SBNTINO  CLAIMS-STATUTES. 

1.  Under  Rev.  St  1889,  {  342.  limiting  the 
•time  for  presentinjE  clainia  acsinst  an  assisned 
•estate,  with  a  proviso  in  favor  of  a  creditor 
^bo  shall  fail  to  present  his  claim  in  snch  time 
-"on  account  of  sickness,  absence  from  tbe 
■state,  or  any  other  good  cause,"  the  excuse 
-does  not  liave  to  be  in  the  nature  of  sickness 
-or  absence  from  the  state. 

2.  Failure  of  a  bank  to  preeent  Its  claim 
against  an  assignee  within  the  time  limited  is 
-for  "ffood  canse,"  within  Rev.  St.  1899,  S  342, 
>in  such  case  extending  the  time  for  presenta- 
-tion,  where  tbe  bank's  claim  was  on  notes  not 
-yet  due.  and  It  was  erroneonsly  advised  and 
believed  tbat  it  bad  the  riaht  to  apply  to  tbeir 
^Myment  money  of  the  awgnor  deposited  with 

Appeal  from  St  Looia  fdrcult  court;  D.  D. 
'FlBhw.  Jadge. 

Gialm  of  the  National  Bank  of  Commerce 
against  tbe  assigned  estate  of  Ripley  & 
BroDBon  was  disallowed  by  W.  B.  Homer, 
4aaigiiee,  and  from  tbe  judgment  of  tbe  cir- 
•enlt  court  the  bank  ai^ieals.  Reversed. 

Albert  AmsMn,  for  appelant.  Clinton 
fioweD  and  Joi.  £L  Znmbalen.  for  respond- 

VALLIANT.  J.  Appeal  from  the  Judg^ 
vnent  of  tbe  circuit  court  of  the  city  of  St 
Cionis  afBrmlng  a  decision  of  the  aaaignee 
refuring  to  allow  a  claim  of  tlie  plaintllf 
Against  the  aflstgnad  estate.  The  facte  are: 
Jttpley  &  Konson  made  a  general  assign- 
ment to  W.  B.  Homer.  Esq.,  for  the  benefit 
of  their  creditors,  July  24.  1803.  Mr.  Homer 
-gave  notice  as  the  statute  requires  to  cred- 
itors to  present  their  elalma  against  tbe  es- 
:tate  on  the  12th,  IStfa,  and  14tb  of  Septem- 
lier,  ises,  of  which  fact  the  plaintiff  had 
Imowledge.  At  the  date  of  the  antgnment 
Ripley  ft  Bronaon  had  on  deposit  in  plaln- 
«irs  bank  about  95.000,  and  Qw  bank  held 
-their  notes,  not  then  due,  aggregating  94,- 
-900.  The  as^gnee  demanded  the  96.000,  but 
41ie  bank  declined  to  pay  tt,  on  the  ground 
4bat  it  was  entitled  to  set  off  Its  notes 
against  ttie  deposit  The  assignee  sued  the 
]>ank.  and  tbe  case  reached  this  court  when 


it  was  decided  tbat  tbe  bank  could  not  set 
off  tbe  unmatured  notes  of  tbe  asalgoon 
against  the  deposit,  which  at  the  date  of  tbe 
assignment  was  a  material  obligation  at  tbe 
bank  to  the  assignors.  Homer  r.  Bank,  140 
Mo.  225.  41  S.  W.  790.  Thereupon  tbe  bank 
paid  tlie  deposit  and  interest  to  the  assignee, 
and  then  presented  tbe  notes  It  held  to  the 
assignee,  for  allowance  against  the  estate. 
This  was  long  aftCT  tbe  time  appointed  by 
the  asBlgnee  for  presenting  claims  bad  elaps- 
ed, bat  the  estate  had  not  been  wound  op, 
and  tbe  assignee  had  In  bis  bands  assets 
belonging  to  it  applicable  to  the  payment 
of  Its  debts.  In  the  petition  of  the  pliUnUff 
the  facts  as  above  given  are  stated,  and  tliat 
the  reasm  it  had  not  presented  the  dalms 
for  allowance  within  the  time  appointed  by 
tbe  assignee  was  tiiat  It  believed  It  was  enti- 
tled to  the  set-off;  that  the  assignee  knew  all 
tbe  time  of  tbe  existence  of  the  notes;  tbat 
they  were  ^ven  by  the  assignors  for  ca^ 
loaned  them  by  the  bank,  and  constituted 
an  honest  debt  The  assignee  refused  to  al- 
low the  claim,  on  the  ground  only  that  it 
waa  not  presented  for  allowance  ^tbln  tlw 
time  anralnted.  Tbe  plaintiff  appealed  to 
tbe  circuit  court  whlcb  rendered  Judgment 
affirming  the  dedsion  of  the  assignee,  and 
the  plaintiff  took  this  appeal. 

Tlie  only  question  presoited  for  onr  con- 
sideration is,  was  the  plaintiff  entitled  to 
have  its  claim  audited  and  allowed,  not- 
withstanding Its  failure  to  present  the  same 
for  allowance  within  the  period  appointed 
by  the  assignee?  The  answo*  to  this  qoes- 
tlott  must  be  found  in  the  Interpretation  to 
be  given  to  section  S42.  Rer.  St.  1899.  which 
directs  that  tbe  assignee  give  notice  in  tiie 
manner  therein  Indicated  of  a  time  and  place 
when  and  where  claims  are  to  be  presented 
for  allowance,  and  that  be  attmd  then  and 
there  to  audit  the  same,  and  that  all  cred- 
itors who,  after  notice,  fall  to  present  tbelr 
claims  within  that  time,  be  precluded  from 
any  benefit  In  tbe  estate.  The  section  con- 
cludes with  this  proviso:  "That  any  cred- 
itor who  shall  fall  to  lay  bis  claim  before 
said  asdgnee.  during  said  term,  on  account 
of  sickness,  absence  from  the  state,  or  any 
>  other  good  cause,  may.  at  any  time  before 
the  declaration  of  a  final  dividend,  file  and 
prove  up  his  claim,  and  aame  may  be  allow- 
ed, and  the  remaining  divldoids  paid  there- 
on as  In  case  of  otber  allowed  claims."  It 
Is  contended  on  tbe  part  of  the  respondent 
that  the  proviso  means  tbat  the  estate  wiU 
open  to  let  In  a  tredltor  whose  failure  to 
{wesent  his  claim  within  the  xwescrlbed  time 
was  occasioned  by  sickness  or  absence  from 
the  state,  or  something  of  that  Und,  but  not 
otberwlsfc  It  is  a  role  of  construction  that 
a  Btetute  should  be  construed  so  aa  to  give 
effect  to  all  tte  words,  If  It  can  be  done. 
Out  of  that  rule  grew  tbe  further  mle  on 
wbldi  respondnit  rellc»;  that  Is.  that  when 
particular  words  of  description  am  used, 
followed  by  general  wnrds,  the  latter  are 
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to  be  limited  In  their  meaning  bo  as  to  em- 
brace only  a  class  of  thlngB  Indicated  b7  the 
padicular  words.  The  learned  counsel  for 
respondent,  after  stating  the  rule  In  their 
brief,  and  citing  authorities  in  support  of  It, 
say:  "The  reason  of  the  rule  of  construc- 
tion announced  In  the  foregoing  cases  Is 
that,  If  the  general  words  "were  meant  to 
embrace  persons  or  things  different  in  char- 
acter and  kind  from  those  speclflcally  enu- 
merated, there  would  be  no  occasion  at  all 
for  a  specific  enumeratlcm."  The  rule,  there- 
fore, accomplishes  the  purpose  of  giving  ef- 
fect to  both  the  particular  and  the  general 
words,  by  treating  the  particular  words  as 
Indicating  the  class,  and  the  general  words 
as  extending  the  provlstons  of  the  statute 
to  everything  embraced  In  that  class,  though 
not  speclflcally  named  by  the  particular 
words.  This  subject  has  several  times  re- 
ceived the  attention  of  this  court  State  v. 
Pembertott,  30  Ma  376;  City  of  St.  Louis 
T.  Laughlln,  4e  Mo.  659;  State  v.  Bryant 
90  Mo.  534,  2  S.  W.  896;  State  v.  May.  106 
Mo.  488,  17  S.  W.  660;  State  v.  Dlnnlsse, 
109  Mo.  434,  19  S.  W.  92;  City  of  St  Louis 
V.  Lane,  110  Mo.  254,  19  S.  W.  533;  State 
T.  Schucbmann,  133  Mo.  Ill,  33  S.  W.  35, 
34  S.  W.  842.  But  this  Is  only  a  rule  of 
construction,  to  aid  us  In  arriving  at  the 
real  legislative  Intent  It  Is  not  a  cast-iron 
rule.  It  does  not  override  all  other  rules 
of  construction,  and  It  Is  never  applied  to 
'defeat  the  real  purpose  of  the  statute,  as 
that  purpose  may  be  gathered  from  the 
whole  instrument  It  Is  a  corollary  to  the 
first  proposition  above  stated,— that  the  stat- 
ute must  be  construed  to  give  effect  to  all 
Its  words.  The  rule  Itself  must  not  be  so 
construed  as  to  defeat  that  purpose.  While 
It  la  aimed  to  preserve  a  meaning  for  the 
particular  words,  It  Is  not  Intended  to  render 
meaningless  the  general  words.  Therefore, 
where  the  particular  words  exhaust  the 
clsss,  the  general  words  must  be  construed 
as  embracing  something  outside  of  that 
class.  If  the  particular  words  exhaust  the 
genus,  there  Is  nothing  ejusdem  generis  left; 
and  In  such  case  we  must  give  the  general 
words  a  meaning  oatslde  of  the  class  Indi- 
cated by  the  particular  words,  or  we  must- 
say  that  they  are  meaningless,  and  thereby 
sacrifice  the  general  to  preserve  the  partic- 
ular words.  In  that  case  the  rale  would  de- 
feat its  own  purpose.  Fenwick  v.  Scbmalz, 
L.  R.  3  a  P.  313;  Ellis  v.  Murray,  28  Miss. 
129,  loc.  cit  142.  If  we  were  required  to 
give  a  common  name  to  a  class  of  excuses 
that  would  cover  sickness  and  absence  from 
the  state  (that  Is,  a  name  under  which  both 
could  be  classified  to  the  exclusion  of  all  . 
other  good  excuses),  we  might  find  It  diffi- 
cult to  do  so  to  our  own  satisfaction.  And, 
If  we  undertake  to  treat  them  as  two  claaa- 
es,  then,  when  we  have  said  that  sickness 
shall  be  an  excuse,  and  absence  from  the 
state  should  also  be  an  excuse,  have  we  not 
exhausted  the  entire  subject  of  excuses  that 


can  be  grouped  either  nnder  tbe  bead  of 
sickness  or  that  of  absence  from  the  state'' 
In  the  Laughlln  Case,  referred  to  by  re- 
spondent, this  court  quoted  from  the  opiniim 
bf  Ijord  Tenderden  in  Sandiman  v.  Breach. 
T  Bai-n.  &  G  96.  in  which  It  was  held  that 
the  act  of  parliament  declaring  that  *^o 
tradesman,  artificer,'  workman,  laborer,  or 
other  persou  or  persons"  should  perform 
worldly  labor  on  the  Lord's  day  did  not  In- 
clude drivers  of  stage  coaches.  And  In  the 
Laughlln  Case  Itself  it  was  held  that  the 
power  of  the  city  to  license  and  tax  "auc- 
tioneers, grocers,  merchants,"  etc.,7-enumer- 
atlng  a  large  number  of  trade  avocations, 
and  concluding  with  "and  all  other  busi- 
nesses, trades,  avocations  or  professions 
whatsoever,"— did  not  extend  to  lawyers. 
Those  two  cases  sufficiently  Illustrate  the 
rule,  and  It  was  justly  and  wisely  applied 
In  both  of  them.  But  can  we  apply  It  to 
this  case?  In  tbe  first  place,  In  order  to 
do  so,  we  must  say  that  the  legislature  did 
not  intend  that  every  creditor  who  had  good 
cause  for  not  presenting  his  claim  within 
the  time  could  do  so  afterwards,  but  only 
some  of  them  might  have  that  privilege. 
Though  one  creditor's  excuse  might  be  in 
fact  every  bit  as  cogent  as  another's,  yet 
If  it  was  not  of  the  same  kind  as  the  favored 
class,  he  could  not  be  heard.  That  would 
create  an  Invidious  distinction.  To  apply 
the  ejusdem  generis  rule  to  this  statute,  and 
write  it  out  as  so  construed.  It  would  read 
that  the  belated  creditor  might  l>e  heard  if 
his  delay  was  "on  accotmt  of  sickness  or 
something  In  the  nature  of  sickness  or  ab- 
sence from  the  state  or  something  In  the 
nature  of  absence  from  the  state."  It  Is 
safe  to  say  the  statute  would  never  have 
gotten  on  our  books  In  that  form.  Bnt  why 
should  the  particular  words  have  been  used 
In  this  Instance,  If  the  legislature  Intended 
to  allow  all  creditors  who  could  show  good 
cause  to  come  in  after  the  assignee  had  clos- 
ed the  door?  Doubtless  because  the  legis- 
lature did  not  want  to  leave  It  a  debatable 
question  that  sldcness  and  absence  from  the 
state  were  good  excuses.  This  case  has  no 
correspondence  with  Valentine  v.  Decker.  43 
Mo.  583.  or  Dry-Goods  Co.  v.  Warden.  151 
Mo.  678,  62  a  W.  593,  to  which  we  are  re- 
ferred. In  the  one  of  those  cases  It  was  held 
that  a  creditor  could  not  claim  a  distributive 
share  in  an  assigned  estate,  and  at  the  same 
time  attack  the  assignment  as  fraudulent; 
In  the  other,  that  tbe  plaintiff  could  not  re- 
cover his  goods  by  replevin,  and  at  the  same 
time  prove  up  a  claim  for  the  price  of  the 
goods  against  the  assigned  estate.  In  the 
case  at  bar  the  validity  of  the  plaintiff's 
claim  is  conceded.  It  was  not  presented, 
because  tbe  bank  was  advised  and  believed 
that  It  had  a  right  to  apply  the  money  in  its 
hands  to  the  payment  of  the  notes.  If  that 
view  of  the  law  had  proven  correct  the 
plaintiff  had  no  claim  to  be  allowed.  It  wa? 
extinguished  by  payment  There  was  noth- 
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iDg  wroDg  In  the  plaintiff  appealing  to  the 
courts  to  determine  Its  rlghtB  In  the  matter. 
That  IB  what  courts  are  established  for. 
The  point  in  dispute  at  the  time  had  never 
been  decided  In  this  state,  and,  as  we  said 
Id  that  case,  **upon  this  question,  howeTer, 
the  anthorltles  generallr  are  in  much  con- 
flict" The  spirit  of  our  statute  is  that  the 
assets  of  the  Insolvent  debtor  be  distributed 
i>ro  rata  among  all  his  bona  flde  creditors. 
Reasonable  regnkttions  are  made  to  facili- 
tate the  ^eedy  and  economical  administra- 
tion of  the  estate,  and,  If  creditors  neglect 
to  conform  to  those  requirements,  they  may 
Buffer  for  their  own  fault;  but  If  they  have 
failed  to  appear  in  time,  for  any  good  cause, 
they  may  still  come,  before  the  final  divi- 
dend, and,  if  they  show  that  their  excuse 
is  good  and  the  claim  is  meritorious,  the 
door  will  be  opened  to  them.  The  Judgment 
is  reversed,  and  the  cause  remanded  to  the 
clrci^it  court,  with  directions  to  enter  judg- 
ment establishing  the  plalDtlflTs  claim  against 
the  assigned  estate,  as  shown  by  the  three 
notes  mentioned  In  Its  petition,  and  to  cer- 
tify the  same  to  the  assignee  as  required  by 
section  348,  Rev.  St  1899.  All  concur,  ex- 
cept MABSHALL,  J.,  abaent 


PLASTER  T.  GRABEBL  et  si. 

(Supraue  Oonrt  of  Ulssouri,  Division  No.  L 
March  12. 1901.) 

ADVERSE  POSSESSION-OOLOR  OP  TITLB. 

1.  A  deed  to  M.  need  not  be  recorded,  to  be 
cuior  of  title,  where  the  land  is  openly  known 
ae  M.*s  land,  and  the  true  owner  lives  In  the 
□eifrhhorhood,  and  sees  and  knows  of  the  condi- 
tion of  affairs. 

2.  One  who  goes  Into  possession  of  land  under 
a  rfi-orded  deed  girlnfi  him  color  of  title,  and 
cultivates  part  of  it  for  10  years, — his  posses- 
sion being- nninterrupted,— acquires  title  oy  ad- 
rerue  possession,  though  be  fives  on  adjoining 
properly. 

Appeal  from  circuit  court,  Ozark  county; 
W.  N.  Bvans,  Judge. 

Action  by  Thomas  E.  Plaster  against  Isaac 
Grabeel  and  others.  Judgmrat  for  defend- 
ants.   Plaintiff  appeals.  Affirmed. 

Ejectment  for  40  acres  in  Ozark  county. 
Answer,  general  denial,  and  statutes  of  lim- 
itation of  10  years  and  30  years.  Trial  by 
the  court,— Jury  waived.  Plaintiff  called  a 
witness,  and  asked  him  to  refer  to  a  plat 
and  read  an  entry.  What  the  plat  was,  or 
what  the  entry  would  have  refeired  to.  Is 
not  shown  In  the  record.  At  that  stage  the 
Investigation  in  that  direction  was  Interrupt- 
ed by  an  admission  "that  A.  Plaster  entered 
the  land  Id  question  December  27.  1869." 
Then  the  plaintiff,  Thomas  E.  Plaster,  was 
called  and  asked  "If  you  are  the  Identical 
person  that  that  laud  was  entered  for  by 
your  guardian.  A.  Yes.  sir."  Croas-exam- 
tncd,  he  said  that  his  guardian's  name  was 
T.  J.  Matlock,  that  his  father's  name  was 
Ttaomaa  Plaster,  and  that  hla  own  name  vaa 


Thomas  Alexander  Plaster,  but  that  It  had 
always  been  signed.  "Thomas  E.  Plaster." 
He  bad  never  sold  the  land  himself,  and  knew 
nothing  about  the  sale  In  1869.  He  was  born 
June  23,  1862.  "Q.  Were  you  ever  In  posses- 
sion. A.  I  never  lived  on  It  at  all.  I  worked 
on  It  when  I  was*  a  small  chap.  Q.  How 
long  has  Grabeel  been  In  possession?  A.  I 
can't  tell  you.  Q.  How  long  since  you  have 
been  In  possession  of  the  land?  A.  I  hain't 
been  In  possession  at  ail."  Re-examined: 
"Q.  You  were  living  with  your  guardian 
when  you  worked  on  it?  A.  Yes,  sir.  Q. 
That  was  about  1869  or  1870?  A  I  don't 
know  Just  when  It  was.  Q.  When  did  your 
father  die?  A.  He  died  three  or  four  days 
before  I  was  bom.  •  ♦  *  Did  your  fa- 
ther Hve  on  that  tract  of  land  when  be  died? 
A.  Xo,  sir;  this  land  was  entered,  If  I  tmder- 
stand  It  right,  with  his  money,  for  me.  Q. 
After  he  was  dead?  A.  Yes.  sir;  after  he 
was  dead."  With  that  evidence,  the  idaln- 
tiff  rested.  Defendants  introduced  deeds  as 
follows;  Thomas  J.  Matlock  to  James  O. 
McGee.  Sth  September.  1870,  recorded  April 
1,  18S7;  James  McGee  and  wife  to  Jesse  J. 
McGee,  April  27,  1886,  recorded  April  1,  188(7: 
Jesse  J.  McGee  and  wife  to  Nancy  H.  Gra- 
beel, November  23.  1887,  recoMed  March  1, 
1888;  Nancy  H.  Grabeel  to  Andrew  J.  Gra- 
beel, February  13,  1895,  recorded  (date 

of  record  not  given  In  abstract).  The  deed 
from  Matlock  to  McGJee  described  the  grantor 
as  "Thomas  J.  Matlock,  guardian  of  Thomas 
Plaster."  In  other  respects  it  was  simply  a 
warranty  deed  from  Matlock  to  McGee,  not 
purporting  to  have  been  made  In  pursuance 
of  an  order  of  the  county  court,  nor  to  convey 
the  title  of  a  ward.  The  evidence  shows 
that  up  to  that  time  no  one  had  lived  on  the 
land,  but  that  Matlock  lived  near  It,  and  had 
cleared  and  cultivated  a  small  patch,— two, 
three,  or  four  acres.  McGee  went  Into  pos- 
session under  his  deed,  and  continued  to  cul- 
dvate  the  cleared  part,  but  did  not  reside  on 
the  land.  He.  or  bis  son  Jesse,  to  whom  he 
sold  It,  extended  the  clearing,  until  when  the 
latter  sold  to  Grabeel  there  were  some  10  or 
12  acres  cleared,  fenced,  and  In  cultlvatitm. 
Grabeel  had  homesteaded  an  adjoining  40, 
and,  when  he  bought  from  Jesse  McGee, 
moved  on  his  40  In  a  house  within  25  or  30 
feet  of  the  line  of  the  land  In  suit  and  im- 
mediately began  to  cultivate  and  enlarge  the 
clearing  on  this  land.  That  was  October  15, 
1887,  and  the  Grabeels  have  been  in  posses- 
sion ever  since,  and  have  made  Improvements 
on  It  At  the  close  of  the  evidence  plaintdff 
offered  to  prove  that  defendants  lived  on  a 
tract  adjoining  the  land  In  suit  and  only  bad 
a  narrow  strip  In  cuItivatlMi.  and  never  had 
any  deed  recorded  until  about  1889  (prob- 
ably misprint  for  1887),  and  the  plaintiff 
knew  nothing  of  any  adverse  claim  or  poa- 
sesslon,  which  evidence  the  court  declined  to 
hear,  and  plaintiff  excepted.  The  finding  and 
Judgment  were  for  defendants,  and  the  plain- 
tdff appeala. 
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Harrtaon,  Boone  &  McGlendon,  tor  ajfffA- 
laut  W.  A.  Lore,  for  reapondentB. 

VALLIANT,  J.  (alter  stating  the  facts). 
Tbe  plalntlflTs  erlctence  can  scarcely  be  said 
to  haiee  made  a  prima  fade  case  for  him,  and 
If  It  had  been  held  by  the  trial  court  that  he 
failed  <Hi  hlv  own  proof  the  Judgment  would 
not  have  been  disturbed.  It  was  admitted 
that  the  land  was  entered  by  A.  Plaster. 
That  was  not  the  name  of  the  plaintiff,  nor 
«fhla  father.  Plaintiff  testified:  "This  land 
was  entered,  if  I  understand  It  right  with 
bis  [his  father's]  money  for  me."  But  he 
was  speaking  of  a  matter  ai  which  be  had  no 
personal  knowledge,  and  which  occurred 
when  he  was  seven  years  old.  It  was  only 
hearsay,  and  of  remote  and  Indefinite  origin. 
But  its  sufficiency  was  not  challenged  in  that 
court,  and  we  will,  therefore,  not  furtiiOT 
criticise  It.  If  plaintiff  owned  the  land,  his 
title  did  not  pass  by  the  deed  from  Matlock 
to  MeOee.  The  statute  in  force  at  that  date 
prescribed  the  only  method  for  sale  by  the 
guardian  or  curator  of  bis  ward's  land.  It  Is 
Incumbent  on  one  claiming  to  hare  purchased 
sudi  title  to  show  that  the  statute  was  fol- 
lowed. Gen.  Bt  1865,  p.  409.  fl|  28-33.  For 
Interpretation  of  that  statute,  see  Bone  t. 
Terrell,  113  Mo.  17S,  20  S.  W.  706,  and  cases 
cited.  But  the  evidence  showed  that  under 
that  deed  James  McCtoe  tot^  possetrton  of 
the  land,  and  cMitlnued  to  aerclse  owner- 
riiip  up  to  Ajh41,  ISBO,  whMi  he  sold  to  Jesse 
McGee,  who  took  poraesalon  and  held  until 
he  sold  to  Grabeel. 

Appellant  cwteDda  that  the  Matlock  deed, 
being  insuffi<deat  to  cout^  his  tnird's  titles 
was  not  color  of  title  nntll  It  was  recorded, 
which  was  not  until  April  1,  1887.  and  that 
James  McGee  having  actually  cultivated  only 
a  few  acres,  hie  possession  was  not  construc- 
tively extended  by  color  of  title  over  the  en- 
tire tract  In  Crispen  v.  Hannavan.  60  Ma 
536,  loc.  dt  544,  It  Is  said  per  BUss,  J.: 
"Not  only  must  the  entry  and  occupation  be 
open,  notorious,  etc.,  but  tbe  tme  owner  must 
have  actual  or  constructive  notice  of  the  pa- 
per under  which  he  enters,  and  thus  be  ad- 
vised not  only  of  the  actual  possession,  which 
Is  80  open  as  to  be  known  to  all  men.  but 
also  of  its  constructive  extent  and  boundary, 
which  can  be  known  only  by  the  paper." 
And  In  Nye  v.  Alfter,  127  Mo.  527.  30  S.  W. 
186,  It  was  held,  under  the  circumstances  of 
that  case,  that  an  unrecorded,  void  tax  deed 
did  not  give  ccAor  of  title  to  the  defendant 
Those  cases  are  authority  on  this  subject  only 
for  saying  that  when  one  claima  under  color 
of  title,  the  nature  and  extent  of  his  claim, 
as  well  as  bis  possession,  must  be  made 
known.  In  Land  Oo.  v.  Hays,  lOQ  Mo.  143, 
loa  cit  150,  16  S.  W.  950.  per  Barclay,  J.,  the 
court  said:  "Color  of  title  need  not  necessa- 
rily consist  of  recorded  Instruments.  Facts 
and  clrcmnstances  lowing  suflicieat  noto- 
riety of  claim,  and  of  its  relatltm  and  atcnt 
may  sometimes  Impart  to  an  unrecorded  In- 


strument tlie  effect  oC  ootor.**  It  waa  not 
thei«foi*e,  essential  that  the  Uatloeit  deed 
should  have  been  recorded,  it,  aa  the  evi- 
dence tended  to  ehow.  It  was  openly  known 
as  McGee' 8  land,  and  the  plaintiff  lived  la 
the  neighborhood  and  saw  and  knew  the  con- 
dition. But  the  defnidanbi  txmy  diacard  tbe 
Matlo^  deed  entir^,  and  atUl  baTe  actual 
possession  of  part  under  color  tit  title  for 
the  whole  tot  the  polod  limited  by  the  stat- 
ute. The  plaintiff  was  21  years  (dd  June  23^ 
18S3.  James  McGee  and  wife  executed  their 
deed  to  Jesse  McGee  April  27.  1886.  under 
whlcb  Iw  went  Into  possesslmi,  and  liia  deed 
was  recorded  April  1.  1887.  TlUs  nait  was 
eomm^eed  November  4,  1897.  So  that  the 
plaintiff  not  only  saw  that  the  land  was  Id 
the  possession  at  and  being  cultivated  and 
improved  by  Jesse  McGee  In  18S6,  but  be  also 
bad  notice  by  the  record  In  Aiwfl,  1S87.  of 
the  nature  and  extent  of  his  claim,  and  this 
was  more  than  10  years  next  before  tlte^asD- 
mencement  of  this  suit  That  posseaslon  has 
been  unbroken  from  that  date  to  this.  The 
defendants  have  shown  a  perfect  title  by  ad- 
verse possession.  The  facts  whldi  plaintiff 
offwed  to  prove  at  Hie  dose  defendants' 
case  were  not  contradictory  <rf  what  the  de~ 
fendants*  evidence  Itself  disdosed.  The  Judg- 
ment of  the  circuit  court  waa  for  tbe  ri^t 
party,  and  is  afllrmed.   All  concur. 

MABSHALJ^  J.,  absent 


STATB  V.  BVANS. 

(Supreme  Conrt  of  Mlasonrl,  DIvUob  No.  2 

March  12,  1901.) 

JURY-CHALLBNOBS-^OLICBMBN— ADTHORITT 
TO  HAKB  ARRBST-RBSISTANCB— HCRDEB. 

1.  C^Uenffing  a  jaror  for  c&ose  is  ioiiaffi- 
dent  unless  tne  ground  of  the  cn&llense  is 
dlstinctl?  specified. 

2.  Rev.  St.  1899,  »  6784,  6788,  anthorWng 
policemen  in  dties  to  miUte  arrests  without  pro- 
cess for  offenses  against  the  cit^  committed  in 
their  presence,  do  not  limit  their  anthoritr  at 
common  law  to  make  arrests  without  process 
for  crimes  against  the  state;  and  if  a  police 
officer  has  reasonable  cause  to  suspect  tlisi  « 
person  apprehended  for  a  felony  is  gnilty.  and 
the  prisoner  kills  tbe  officer  In  his  attempt  to 
escape,  Buch  killing  Is  murder. 

3.  A  person  arrested  without  process  hj  p»- 
Ilcemen,  who  ore  known  to  him  and  dotbed  in 
their  official  nnifoim,  cannot  Justify  resistaDce 
and  the  killing  of  one  of  them  on  the  ground 
that  he  bad  no  notice  of  their  official  character, 

4.  A  person  apprehended  for  a  past  felosf  oa 
a  fresh  pursuit  is  presumed  to  know  the  can^ 
of  his  arrest,  and  cannot  justify  resistance  and 
the  killing  of  the  officer  making  the  arrest  ott 
the  ground  that  be  bad  no  notice  of  the  charge 
against  him. 

5.  Where  an  officer,  having  knowled^  of  a 
past  felony  and  of  the  one  who  committed  it 
arrests  the  offender  without  process,  the  kilUng 
of  the  officer  by  the  prisonnr  while  reslBting  az^ 
rest  is  murder  in  the  first  degree, 

6.  Where  an  officer  arrests  a  person  for  a  fel- 
ony without  process  on  a  reasonable  suspicion, 
the  killing  of  the  t^cer  hj  tbe  prisoner  while 
attempting  to  escape  ia  murder  in  the  first  de- 
gree,  though  no  felony  has  been  *^*'***^ 
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Appeal  ftom  drcolt  court.  Cooper  county; 
George  F.  Longan,  Special  Judge. 

Ellsworth  StTana  was  convicted  of  murder 
in  the  flrst  degree,  and  Iw  appeals.  Af- 
firmed. 

C  D.  Coram  and  W.  Q.  Pendleton,  for 
appellant.  Sdward  C.  Crow,  Attj:  Gen., 
and  Sam  B.  JTetrriea,  Aaat  Atty.  Gen^t  for 
tbe  State. 

SHKKWOOD,  P.  J.  For  tbe  murder  of 
William  L.  Hemilclke,  a  policeman  of  Boon- 
ville,  by  shooting  bim  wltb  a  pistol,  defend- 
ant, a  negro,  was  put  upon  bis.  trial,  wblcb 
resulted  In  a  verdict  of  guilty  of  murder 
in  tbe  first  degree,  and  Judgment  and  sen- 
tence accordingly. 

Tbe  bomtclde  bappened  on  this  wise:  A 
Dumber  of  business  bouses  in  Boonvllle  bad 
been  burglarized  during  tbe  montb  of  Marcb 
of  last  year,  wbicb  closed  the  nineteenth 
century.  Nor  did  tbe  burglars  neglect  the 
cigar  store  of  Louis  Bernard.  It  had  been 
burglarized  three  or  four  times  In  succession, 
the  last  time  the  nigbt  before,  and  the  cash 
drawer  each  time  depleted  of  Its  funds.  On 
tbe  night  of  26th  of  tbe  montb  mentioned, 
John  Bernard,  the  brother  of  Louis,  remain- 
ed at  the  cigar  Btore  of  tbe  latter,  and  with 
Henry  Wiuklemeyer  kept  watcb  for  tbe  bur- 
glarious thief.  lie  came  about  10  o'clock, 
and  stopped  at  tbe  front  door  two  or  three 
times  for  a  moment,  but  seemed  frightened 
away  by  passers-by;  but  flnally,  after  the 
lapse  of  a  few  minutes,  he  went  up  the 
steps,  unlocked  the  door  with  a  false  key, 
walked  away,  came  back,  opened  tbe  door, 
and  walked  In,  leaving  the  door  open  about 
two  Incbea.  He  stood  at  tbe  door,  holding 
tbe  latch,  when  he  seemed  to  take  alarm 
from  persons  passing  by,  and  w^as  about  to 
go  out  again,  when  Wlnklemeyer  hallooed 
to  him  to  throw  np  bis  hands,  whereupon 
defendant  ran  out  through  tbe  door,  closing 
It  behind  blm.  Winklemeyer  and  Bernard 
followed  in  dose  pursuit,  and,  seeing  de- 
fendant in  front  of  Dan's  drug  store,  Wlnkle- 
meyer shot  at  bim  once,  when  be  disappear- 
ed. Thereupon  Bernard  returned  to  tbe  ci- 
gar store,  dosed  It,  and  started  home,  when 
Officers  Henulcke  and  Jones  called  to  blm 
across  the  street,  asking  bim  If  he  could 
recognize  tbe  burglar,  when  be  replied  he 
could,— that  It  was  "Jocko."  On  being  asked 
which  one,  be  answered,  "The  one  that  used 
to  be  m  tbe  'bus  a  good  deal."  Bernard 
knew  tbe  negro  well,  and  bad  known  him 
for  three  or  f$>ur  years;  and  the  U;;bt  was 
such  In  tbe  cigar  store,  from  uclghborli^ 
establiabments,  as  to  render  recognition  by 
Bernard  of  defendant,  when  in  the  cigar 
store,  easy.  Wlnklemeyer,  who  was  twelve 
feet  from  defendant  when  in  tbe  cigar  store, 
though  be  had  never  known  him  before,  bad 
no  difficulty  In  subsequeutly  Identlfyiug  him 
as  tbe  same  man  be  bad  seen  enter  the  cigar 
store.   Wbea  Bernard  was  accosted  by  the 


police  officers  as  aforesaid,  It  was  about  10:15 
to  10:20  p.  m.  Hennicke  then  said  to  ISemard: 
"  'Well,  I  have  some  other  stores  to  watch 
to-night;  but  we  ought  to  catch  him,  and 
BO  I  will  go  down  to-night.  I  know  where 
be  stays.'  He  says,  'We  will  go  down.'  So 
Officers  Jones  and  Hennicke  and  Knack  and 
myself  went  down.  Q.  Adolph  Knack?  A 
Yes,  sir.  •  •  •  Q.  Where  did  you  go? 
A.  We  went  down  to  the  house  this  side  of 
tbe  track;  tbe  old  'Sandrock  House,'  they 
call  It.  Q.  You  speak  of  tbe  Missouri  Pa- 
cific track?  A.  Yes,  sir.  Q.  Where  Is  that 
bouse  situate  with  reference  to  the  Mlssotni 
Pacific  track,— with  reference  to  the  depot? 
A  It  is  south  of  tbe  track.  Q.  Just  across 
the  street,  is  it?  A.  Yes.  sir;  Just  across 
the  streeL  Q.  Now,  what  occurred  there? 
A.  Why,  we  went  down  there,  and  the  offi- 
cers knocked  on  the  door.  Tbe  woman 
didn't  want  to  let  them  In  at  first  She 
said  she  was  In  bed.  So  tbey  told  her  tbey 
were  looking  for  some  one;  to  get  up.  She 
finally  got  up  and  opened  tbe  door,  and  tbe 
Q&cera  went  In.  Q.  Where  were  yon  at  that 
time?  A  I  was  standing  out  In  front  of  tbe 
bouse,  or  steps;  and  as  they  were  coming 
out,  why,  Evans  came  around  between  that 
hallway,— there  Is  a  hallway  between  tbe 
two  houses,— him  and  some  more  young  fel- 
lows and  some  women.  And  be  stepped  up- 
on the  step,  and  tbe  officers  came  out.  They 
put  their  band  on  blm,  and  I  says,  'That 
Is  tbe  man.'  And  be  said  to  tbe  <^cer8.  be 
said,  'I  didn't  do  anything.'  Hennicke  says, 
'You  will  find  out  about  it  In  the  morning.' 
Q.  Well,  they  arrested  him  there,  did  tbey? 
A.  Yes,  sir;  be  went  along  with  them.  They 
walked  down  as  far  as  the  track,  and  went 
over  to  the  Missouri  Pacific  depot,  and  come 
up  on  the  other  side.  Q.  Now,  wbicb  side 
of  that  street  would  that  be?  A.  That  would 
be  on  tbe  north  side  of  tbe  street  Q.  As 
tbey  went  up  tbe  street,  how  were  tbey 
walldng  with  reference  to  each  other?  A. 
Evans  was  in  tbe  middle,  between  tbe  two 
officers.  Hennicke  was  on  tbe  north  side 
of  him.  and  Jones  on  tbe  south  side.  Q. 
Well?  A.  Well,  as  they  got  In  front  of  Deck's 
property,  down  there,  why.  Evans  bad  a 
deck  of  cards  In  his  hands.  And  be  said 
to  Jones,  'Take  these  cards,'  and  handed 
them  to  Jones.  Jones  put  them  in  his  pock- 
et. As  he  did  Evans  Jerked  down  his  arm. 
as  If  to  get  into  bis  pocket  or  something. 
Jones  says,  'No,  you  don't'  And  then  they 
began  tussling.  Q.  Where  is  that  Deck  prop- 
erty with  reference  to  the  Misaourl  Pacific 
depot?  A.  It  Is  east  Q.  Well,  bow  many 
doors?  A  Why,  It  Is.  [  guess,  150  feet  from 
the  depot  Q.  This  occurred  about  that  far. 
then,  from  the  depot?  A.  Yes,  sir.  Q. 
Which  hand.  If  you  remember,  was  tbe  deck 
of  cards  in?  A.  Why,  It  was  In  this  hand,— 
the  right  band.  Q.  Well?  A  And  they  be- 
gan tussling,  and  Evans  pulled  them  Into 
tbe  alley.  Q.  How  does  the  alley  run  there, 
Mr.  Bernard?  A  Runs  north  and  sontb.  Q, 
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CroflMs  Morgan  atreet  right  there?  A.  Tea, 
sir;  and  they  tussled  up  Into  the  alley  about 
15  feet,  and  began  tussling  there  against  the 
fence,  and  swayed  bade,  and  finally  a  flash 
and  a  shot  fired  towards  Jones,  and  a  flash 
and  the  report  was  to  Hennlcke;  but  the 
first  report  was  touder  than  the  second  re- 
port Q.  At  this  time  where  were  yon?  A. 
I  was  standing  at  the  mouth  of  the  alley, 
facing  them.  Q,  They  were,  I  understand, 
about  16  feet  in  the  alley,  perhaps?  A.  Yes, 
sir.  *  *  *  Q.  From  where  you  stood, 
could  yon  see  tlie  direction  of  these  flashes? 
A.  Tes,Bir.  Q.  The  first  one  went  which  way? 
A.  Towards  Officer  Jones,  and  the  other  went 
towards  Officer  Hennlcke.  Q.  The  first,  then, 
was  towards  the  south,  was  it?  A.  Yes,  sir. 
Q.  And  the  second  towards  the  north?  A. 
Towards  the  north;  yee,  sir.  Q.  Well,  did 
you  hear  any  other  shots  fired  there,  &lr. 
Bernard?  A.  No,  sir;  just  these  twa  Q. 
After  yon  heard  these  shots,  then  what  oc- 
curred? A.  Why.  In  a  second  or  two  Hen- 
nlcke fell  (brward  right  onto  Bvans*  chest; 
looked  like  he  was  trying  to  throw  him; 
and  then  they  all  three  kind  of  tussled  over 
and  fell  with  tiielr  heads  this  way."  Ber- 
nard then  tells  of  defendant  releasing  him- 
self from  the  officers  and  making  his  escape, 
and  of  Officer  Hennlcke  dying  in  a  few  mo- 
ments in  consequence  of  the  shot  he  had  re- 
ceived from  defendant.  Officer  Jones,  also, 
bad  hts  cheek  grazed  by  the  first  shot  fired 
by  defendant  Defendant  fled  the  city.  He 
was  captured  the  next  morning  by  special 
officers,  at  a  station  20  miles  west  of  Boim- 
Tllle  on  the  Missouri  Paclflc  Ballroad. 

FolIcemaD  Jones'  account  of  the  arrest  is 
the  following:  "Then  we  walked  out  the 
door,  and  on  the  top  step,  Just  as  we  walked 
out  the  door,  tbla  man  Jocko  was  standii^ 
at  the  door;  and  I  put  my  hand  on  bim 
about  the  same  time  that  Mr.  Hennlcke  did, 
and  I  said  to  him:  'You  are  Just  the  fellow 
I  am  looking  for.  We  want  you.'  Q.  Did 
Mr.  Bernard  say  anything  at  that  time, — 
about  that  time?  A.  And  Bernard  says: 
'That  is  the  fellow;  that  is  the  fellow.'  And 
Jocko  says:  'What  do  you  want  to  arrest  me 
for?  I  haven't  done  anything.'  Mr.  Hen- 
nlcke says;  'Never  mind  about  that  We 
will  tell  you  all  about  that  in  the  morning.' 
By  this  time  we  were  at  the  railroad.  Then 
we  went  north  along  the  railroad—  Q. 
Well,  did  you  arrest  the  defendant  there? 
A.  We  arrested  him  there;  yes,  sir.  Q.  And 
as  you  went  to  the  railroad  he  was  nnder 
arrest  and  in  your  custody,  was  he?  A.  He 
was  under  arrest  at  the  top  steps.  Q.  Well, 
go  ahead,  Mr.  Jones.  A.  Then  we  got 
across  to  the  north  side  of  the  street  and 
we  went  along  there,  possibly  until  we  got 
in  front  of  that  gate,  or  In  front  of  Mr.  Pres- 
ton's grocery  store.  He  had  a  deck  of  cards 
In  bis  hands,  and  he  says  to  me:  'What  will 
I  do  with  these?*  And  I  Just  took  them.  I 
had  hold  of  his  right  arm,  and  I  Just  took 
hold  of  the  deck  of  cards  and  shoved  it  In 


my  overcoat  pocket.  By  this  time  we  were 
at  that  gate  that  Jake  Deck  used  to  own  tlie 
propeit]'-  A  man  by* the  name  <rf  Bowers 
lives  there  now,  I  think.  Just  us  we  got 
along  that  gate,  be  commenced  tanunlng  hta 
band,  or  trying  to  get  his  band.  In  his  hip 
podEet  Q.  Which  band?  A.  Hhi  right 
hand;  the  one  I  had  hold  of.  Well,  I  aays 
to  him:  'No.  no;  you  omt  cto  that'  And 
right  there  he  began  to  fight;  and  pull,  and 
drag,  you  know,  to  Uie  comer  of  the  alley. 
Q.  And  about  how  far  was  that  ftom  where 
he  first  made  his  motion  to  his  podcetT  A. 
Well.  It  must  be— I  will  say  it  Is— Id  feet, 
anyway;  maybe  a  little  over  that  WeU, 
when  we  got  to  the  alley  he  k^  fighting 
and  pulling,  and  me  holding  onto  his  wrist 
to  keep  his  hand  out  of  his  pocket  until  we 
went  up  the  alley  about  maylie  the  same  dls< 
tauce,— until  we  stmc^  a  picket  fence  on  the 
west  side  of  the  alley.  The  picket  fence  I 
Judge  to  be  about  that  high;  struck  me 
about  here  (Indicating).  Well,  I  and  blm, 
when  we  struck  the  fokce,'  fell  over  the 
fence,— that  Is,  didn't  fall  orer  completely, 
but  bent  way  over  the  fmce,— and  that  Is 
where  my  hold  broke  on  his  right  hand.  Q. 
Up  until  that  time  yon  had  been  holding  his 
right  hand?  A.  Up  until  that  time  I  had 
hold  of  his  right  band,  and  both  our  hats  fell 
off  over  the  fence,  and  we  both  raised  np 
about  together,  and  as  we  did  we  were  fa- 
cing one  another,  and  I  thought  he  attempt- 
ed to  strike  me  with  his  flst  that  way  (indi- 
cating), only  with  his  right  hand,  and  I 
throwed  up  my  hand  that  way  (illustratlDg). 
and  his  gun  went  off  and  Just  left  a  little 
black  streak  up  the  side  of  my  face  here  (in- 
dicating), and  I  could  feel  the  heat  ot  the 
powder  or  the  flash  of  the  gun  against  my 
face.  Well,  then  I  grabbed  him,— grabbed 
under  holds  on  him,— and  he  twisted  in  my 
arms.  That  is  when  he  shot  the  second 
time.  Q.  Xow,  in  which  direction  did  lie 
shoot  that  time?  A.  Well,  he  shot—  Mr. 
Hennickc  was  to  my  left,  and  then  when  we 
were  turned,  and  to  Jocko's  right  and  then 
I  throwed  him—  Q.  Where  was  Mr.  Hen- 
nlcke, you  say,  at  that  time?  A.  Mr.  Hen- 
nlcke was  the  other  side  of  Jocko.  Jocko 
was  in  between  him  and  I,  and  he  was  on 
the  north  side  and  I  was  on  the  south  side. 
Q.  Well,  tell  the  gentlemen  of  the  Jury 
whether  or  not  the  second  shot  went  In  the 
direction  of  Mr.  Hennlcke.  A.  The  second 
shot  I  didn't  see  no  flash;  yes,  I  saw  the 
Hash,  but  it  didn't  sound  loud.  It  was  kind 
of  underneath;  was  low;  between  us  like. 
It  was  a  kind  of  a  shot,— low;  didn't  sound 
loud  and  clear  like  the  other  one  did.  Q. 
Well,  did  it  go  in  the  direction  of  Mr.  Hen- 
nlcke? A.  Tes.  sir;  it  went  In  the  direction 
of  Mr.  Hennlcke.  Well,  then  I  throwed  this 
fellow  very  near  across  the  alley.  Q.  You 
mean  the  defendant,  do  you?"  etc. 

Defendant  on  his  part  denied  he  was  ever 
In  Bernard's  cigar  store  the  night  of  the 
homicide.   He  also  testified  that  afttt  his 
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captors  had  taken  him  alwut  100  feet,  he 
atoiq;>ed  and  said  to  them:  "I  asked  them 
what  they  was  arresting  me  for.  Q.  Who 
did  yon  ask  that?  A.  I  didn't  particularly 
ask  either  one  of  them.  I  Jnat  spoke;  says. 
'What  are  you  arresting  me  for?'  Q.  Did 
they  tell  yon?  A.  No,  sir.  Q.  What  did 
they  do?  A.  After  I  asked  them  what  they 
were  arresting  me  for,  Mr.  Jcmes  says,  'Ck>me 
on  here.*  I  stopped  and  says,  'What  are 

yon  arresting  me  for?*  Mr.  Jones  says, 
'Come  on  here.*  I  didn't  come  here.  I  stop- 
ped. As  I  stopped,  Mr.  Jones  hit  me  up  side 
the  head.  Q.  What  did  Mr.  Henntdce  do? 
A.  When  he  bit  me  up  side  the  head,  I  fell  up 
against  the  side  of  him,  and  Mr.  Hennlcke 
pulled  out  his  billy  and  commenced  beating 
me.  Q.  Now,  go  ahead  and  state  what  oc- 
curred. A.  Then  they  commenced  beating 
me;  then  they  got  me  down,  and  they  were 
beating  me,  and  when  I  got  a  show  I  got  up 
and  fired  a  shot"  That  he  shot  because  he 
was  mad,  and  that  he  was  mad  because 
Hennlcke  and  Jones  were  beating  him.  He 
also  contradicts  Jones  and  Bernard  In  other 
respects.  It  Is  also  In  evidence  that  about  a 
mouth  jRlor  to  the  homicide  HenDlcke  had 
arrested  defendant  for  some  offense,  and 
while  in  Jail  defendant  told  the  matrcm  that 
H^mlcke  could  never  arrest  him  again  alive. 

1.  In  regard  to  the  jurors,  it  Is  sufficient 
to  say  that  under  the  settled  rule  of  this 
court  It  is  the  established  law  of  this  state, 
and  has  been  Bver  since  State  v.  Taylor,  134 
Mo.  loe,  35  S.  W.  9Z,  that  the  mere  challen- 
ging o(  a  Juror  "for  cause"  will  not  do;  that 
the  cause  of  challenge  must  be  as  distinctly 
specified  as  the  obJectlMi  to  the  Introduction 
of  evldencfc. 

2.  Belatl're  to  the  arrest  of  defendant,  the 
power  of  a  policeman  to  make  the  arrest  in 
question  Is  denied;  reliance  therefor  being 
based  on  sections  5784,  6788,  Rev.  St.  1899. 
These  sections  relate  to  the  powers  and  du- 
ties of  policemen  in  cities  of  the  third  class, 
and  authorize  policemen  to  arrest  without 
process  tar  offenses  committed  In  their  pres- 
ence againM  the  laws  of  such  city.  But  these 
sections  do  not  In  terms  impinge  upon  the 
authority  of  policemen  at  common  law  to 
make  arrests  for  crimes  committed  against  the 
state.  Bishop  says:  .  "If  a  person  Is  walk- 
ing the  streets  at  night,  and  the  Indications 
are  that  he  has  committed  a  felony,  watch- 
men and  beadles  have  authority  at  the  com- 
mon law  to  arrest  and  detain  him  In  prison 
for  examination,  though  the  proof  of  an  ae> 
tual  felony  committed  may  be  wanting."  1 
Blsb.  Or.  Proc.  i  182.  And  he  cites,  among 
others,  the  case  of  Lawrence  v.  Hedger,  8 
Taunt  14,  where  a  watohman  arrested  a  man 
In  the  streeto  of  London  about  10  o'clock  at 
night  with  a  bundle  In  his  hand,  as  to  the 
contents  of  which  he  would  not  or  could  not 
tell,  and  he  was  held  properly  arrested,  and 
that  no  action  could  be  maintained  nfiaiust 
Uie  watchman.  Heath,  J.,  observed:  "At 
every  Old  Bailey  sessions  numbera  of  per- 

Ul  S.W.-3S 


sons  are  convicted  In  caueqaence  of  their 
being  8t(H>ped  by  watchmen  while  they  are 
carrying  bundles  In  this  way."  Obambte,  J., 
said:  "In  this  case,  what  do  yon  talk  of 
groundless  snaplcltMi?  There  was  abundant 
ground  of  suspldmi  here.  We  eboald  be  very 
sorry  If  the  law  were  otherwise."  See,  ateo, 
Whart  Cr.  Law  aOth  Bd.)  }  4U;  1  Roas. 
Crimes  (9th  Am.  Ed.)  733;  Stato  v.  Grant,  79 
Mo.,  loc.  dt.  184.  Hale  says:  "There  are 
certain  i^cers  end  ministers  of  public  jus- 
tice that  vlrtute  oflBcil  are  empowwed  by  law 
to  arrest  felons,  or  those  that  are  suspected 
of  felony,  and  that  before  ccnvlctlon,  and 
also  before  indictment  And  these  are  un- 
der a  greater  protection  of  the  law  In  execu- 
tion of  this  part  of  their  office  upon  these 
two  accounts:  (1)  Because  they  are  persons 
more  eminently  trusted  by  the  law,  as  In 
many  other  acts  incident  to  their  office,  so 
in  this;  (2)  because  they  are  by  law  punish- 
able, If  they  n^lect  their  duty  in  It  And 
therefore  It  is  all  the  reason  that  can  be  that 
they  shoald  have  the  greatest  protection  and 
encouragement  In  the  due  execution  of  their 
office,  since  their  actings  herein  are  not  arbl< 
trary,  but  necessary  duties,  not  permissions, 
and  under  severe  punishments  in  their  neg- 
lect thereof.  And  hence  It  Is  that  these  offi- 
cers that  are  thus  intrusted  may  without  any 
other  warrant,  but  from  themselves,  arrest 
felons  and  those  that  are  probably  suspected 
of  felonies;  and  If  they  be  assaulted  and 
killed  in  the  execution  of  their  office  It  Is 
murder.  And,  on  the  other  side,  if  persons 
that  are  pursued  t>y  these  officers  for  felony 
or  the  just  suspicion  thereof,  nay  for  breach 
of  the  peace  or  Just  suspicion  thereof,  as 
night  walkers  or  persons  unduly  armed,  shall 
not  yield  themselves  to  these  officers,  but 
^all  either  resist  or  fly  before  they  are  ap- 
prehended, or,  being  apprehended,  shall  res- 
cue themselves  and  resist  or  fly,  so  that  they 
cannot  be  otherwise  aiiprehended,  and  are 
upon  necessity  slain  therein,  because  they 
cannot  be  otherwise  taken,  it  is  no  felony 
in  these  officers  or  their  assistants  that  upon 
inevitable  necessity  kill  them,  though  possi- 
bly the  parties  killed  are  Innocent  for  by 
their  resistance  against  the  authority  of  the 
king  in  his  officers  they  draw  their  own  blood 
upon  themselves.  The  officers  that  I  herein 
principally  intend  are:  (1)  Justices  of  the 
peace;  (2)  sheriffs;  (8)  coroners;  (4)  consta- 
bles; (5)  watchmen.  And  when  I  motion 
these  I  also  include  all  that  come  to  their 
aid  and  assistance;  for  every  man  In  such 
cases  Is  bound  to  be  aiding  and  assisting 
these  officers,  upon  their  charge  and  sum- 
mons, in  preserving  the  peace  and  apprehend- 
ing of  malefactors,  especially  felons."  2 
Hale.  P.  a  85,  86.  Besides,  our  statutes  have 
given  recognition  in  at  least  two  instances 
that  the  term  "policeman,"  which  Is  the  legal 
equivalent  of  "watchman"  at  common  law, 
names  proper  persons  to  make  arrest  In  state 
Crimea.  Rev.  Bt  1889,  H  2468,  8S4a  Such 
1  reoognltloii  In  legtolatlve  enactnienta  la  tanta- 
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momit  to  I^islatlve  ftuthorizatloD  in  express 
termB,  and  this  principle  la  attested  bj  many 
authorities.'  Bonds  t.  State,  17  Am.  Dec. 
795;  Small  v.  Field,  102  Mo.,  loc.  clt  119, 
120.  14  S.  W.  SIS;  Bow  T.  AUenstown,  84 
N.  H.  861;  Pe<^le  t.  Perrln,  56  OhI.  345; 
State  T.  OammfDB  (Tenn.  Sup.)  42  S.  W.,  loc. 
clt  8S1;  McCartney  t.  Railroad  Co.,  112  111. 
611;  People  t.  President  &  Directors  of  Man- 
hattan Co.,  9  Wend.  351;  Society  for  the 
Propagation  of  the  Gospel  t.  Town  of  Paw- 
let,  4  Pet.  480,  7  I*  Bd.  »2T;  KaJlroad  Oo. 
T.  Reaney,  42  Md..  loc.  clt.  131;  Inhabitants 
of  Sprii^fleld  V.  Oonnectlcut  Rlrer  R.  Co.,  4 
Onsh.  63;  1  Blsb.  New  Or.  Proc.  I  181.  A 
poUceman,  then,  has  the  same  power  of  mak- 
ing arrests  for  crimes  or  ofTenses  against  the 
state  as  has  a  sheriff,  constable,  etc.,  and  In 
thus  making  arrests  is  covered  by  the  same 
peculiar  protection  which  the  law  throws 
around  a  sheriff  or  other  like  officer.  If  a 
shei-ifl  or  other  peace  officer  arrest  a  person 
without  warrant,  he  will  be  Justified  In  do- 
ing HO,  although  no  felony  be  actually  com- 
mitted.  It  la  sufficient  tf  be  have  reasonable 
cause,  either  on  bis  own  knowlege  of  facts 
or  on  facta  commnnlcated  to  him  by  others, 
to  suspect  the  one  apprehended.  And  In  thus 
arresting  such  suspected  felon,  or  in  convey- 
ing him  to  the  place  of  conBnement,  If  the 
peraon  arrested,  or  attempted  to  be  arrested. 
In  his  endeavor  to  escape,  kill  the  officer,  the 
crime  will  be  murder;  but.  If  the  officer  nec- 
essarily ktU  him  when  be  resists  arrest  or 
endeavors  to  escape,  the  homicide  will  be 
altogether  Justifiable.  State  v.  Underwood, 
75  Mo.  230;  1  Blah.  New  Cr.  Proc.  1 181,  and 
casM  cited,  and  authorities  supra.  See,  also, 
2  Am.  A  Eng.  Enc.  Law  (2d  Ed.)  870.  Hei-e 
Bernard  bad  given  the  police  (Acera  direct 
and  positive  Information  aa  to  the  felon,  and 
afterwards  at  the  time  of  the  aneat  Identi- 
fied the  felon.  More  than  this  certainly  could 
not.be  required. 

8.  But  It  is  objected  that  defendant  had 
no  notice  of  the  offldal  character  of  the  offi- 
cers. This  Is  answered  as  to  Hennidte  by 
the  testimony  aforesaid  of  the  matron  of  the 
Jail  as  to  defendant's  covert  threats  against 
Hennlcke.  and  by  the  official  uniforms  worn 
by  both  officers  at  the  time  of  the  arrest 

4.  Bnt  further  objection  Is  made  that  de- 
fendant was  not  notified  by  the  officers  tor 
what  he  was  arrested.  This,  however,  was 
not  necessary,  Inasmncta  as  defendant  was 
nmreheoAei  on  fresh  pursuit;  for  in  such 
casea  notice  Is  not  requisite,-  because  the  ac- 
cused is  presumed  to  know  for  what  he  la 
arrested.  1  Whart.  Or.  Law  aoth  Ed.)  |  418. 
and  cases  cited;  Lewis  v.  Stote,  8  Head,  147; 
Kex  V.  Howarth,  1  Moody,  C3t.  Oas.  207;  Bex 
V.  Hunt  Id.  98.  And  It  Is  the  rule  that  no- 
tice of  the  charge  and  of  Intentioa  to  make 
tlie  arrest  may  be  mode  to  appear  by  some 
incidental  matter.  Gordon's  Case,  1  East, 
r.  C  816.  And  It  is  agreed  m  all  hands  that 
a  private  persim  making  an  arreat  for  a  past 
felimy  need  not  give  notice  of  the  ground 


for  the  arrest  If  the  accused  have  nodoe  ali- 
unde. State  V.  Albright  Infra.  Hoe  the 
pursuit  waa  fresh,  since  not  mwe  than  20  or 
26  minutes  elapsed  between  pursuit  begun  and 
apprehension  had. 

5.  But  even  could  the  arreat  be  regarded 
as  one  made  by  mere  private  dtliens.  still 
Bernard  had  knowledge  of  the  crime  com- 
mitted and  of  the  one  who  committed  It  and 
therefore  the  killing  of  htm  in'  making  the 
arrest  or  of  one  of  his  assl^nts,  would  also 
be  murder.  SUte  v.  Albright  144  Mo.  638. 
46  S.  W.  620,  and  cases  cited. 

6.  UndN  the  authorities  cited,  even  If  there 
had  been  no  felony  committed,  stlU,  arrest- 
ing defendant  in  the  circumstances  already 
related,  the  officers  would  have  been  Justi- 
fied in  killing  defendant  If  necessary  to  over- 
come his  resistance,— that  Is,  If  be  could  not 
otherwise  be  taken  or  such  resistance  over- 
come: and  the  killing  of  Hennlcke  was  noth- 
ing less  than  murder  in  the  first  d^ree,  for 
In  each  drcumstancea  "passion  becomes 
wickedness  and  resistance  crime."  Under 
these  views  there  was  In  this  canoe  neither 
murder  in  the  second  degree  nor  manslaugh- 
ter. 

7.  Holding  as  above.  It  Is  only  necessary 
to  say  that  the  Instructions  given  (except  as 
to  murder  in  the  aecond  decree)  were  aubstan 
tially  correct  and  that  those  refined  defend 
ant  were  consequently  correctly  refused 
Therefore.  Judgment  affirmed,  and  the  sen 
tence  pronounced  ordered  to  be  executed 
All  eoncur. 


STP3RN  V.  BHNSIEOK  et  al. 
(Supreme  Court  of  Miasonri,  DIvlBion  No.  2. 
March  12,  1901.) 

MUNICIPAL  CORPORATIONS-SIDBWALKB-OB- 
8TRUCTI0NS— PER80NAI<  INJURUBS-INFANTS 
~NBX}LiaE:NCB>-DUB  OAKB-^LBADIMG— BUR- 
DEN OF  PROOF. 

1.  In  an  action  for  Injuries  to  plalntifrB  mi- 
nor son.  HUfltalaed  by  reason  of  a  defective 
sidewalk,  it  was  error  to  instruct  that  the  son 
was  l>oUDd  to  exercise  such  reasonable  care  ns 
a  boy  of  his  age,  experience,  and  intetlisence 
was  'individually  capable  of.**  since  the  boy 
WAS  bound  to  exercise  only  that  degree  of  care 
whicli,  under  like  dreumstances,  was  reason- 
ably to  be  expected  of  one  of  his  years  and  ca- 
pacity. 

2.  Where,  Id  an  action  for  Injuries  to  plain- 
tiffs minor  son  by  reason  of  a  defective  side- 
walk, plaintiff  alleged  that  the  planks  and  sup- 
ports of  the  sidewalk  were  rotten,  woi-n  out, 
out  of  place,  and  warped  so  ae  to  forni  a  dan- 

EeroUH  obstruction,  the  substance  of  the  Issae 
eing  merely  that  the  sidewalk  was  defective, 
and  formed  an  obBtniction,  plaintiff  was  not 
iMund  to  prove  all  the  facts  as  alleged. 

Appeal  from  St  IJonls  circuit  court;  James 
E.  Wlthrow,  Judge. 

Action  by  Abraham  Stern  against  John  O. 
Bensleck  and  the  city  of  SL  liouls.  Judg- 
ment for  defendants,  and  from  ao  order 
granting  plaintiff  a  new  trial  defendants  ap- 
peaL  Affirmed. 

nils  la  an  appeal  br  defendante  from  an 
order  of  the  circuit  court  of  St  Loula  award- 
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Ids  Pontiff  a  new  trial.  Tbe  action  1b  by 
tbe  tetlier  of  n  minor  for  tlw  loM  of  wrrlcea 
and  ei^naes  Incurred  by  him  by  reason 
an  Injury  to  hit  aon,  caused  by  a  taU  on  an 
alleged  defectlre  aldevalk  upon  which  de- 
fendant Bensledc's  property  abutted.  The 
petltloa  alleged.  In  anbstance,  that  defend- 
ants maintained  In  firont  of  premises  known 
aa  "No.  1U8  North  Broadway.  St  Lonls,"  a 
woodoi  sidewalk;  that  on  the  28th  day  (tf 
S^embcr,  189S.  and  for  a  long  period  prior 
thereto,  the  said  sidewalk  was  ta  a  dangw- 
ons  and  defective  condition,  unfit  and  un- 
snited  for  the  passage  of  pedestrians  there- 
on; that  the  idanks  and  sapporta  of  said 
sidewalk  were  rotten,  worn  oat,  out  of  place, 
and  warped  ao  as  to  form  a  dangerous  ob- 
stmctlon  to  persms  on  foot  passing  orer  the 
same,  espedaUy  at  night;  that  the  dty  of 
SL  Lonls,  Its  proper  oSBcvn  having  charge 
of  keeping  Ita  ildewalks  in  repair,  knew  <tf 
aald  defective  condition  of  aald  aldewalk  in 
time  to  have  r^lred  the  same  before  the 
Injury  to  plaintiff's  son.  yet  neglected  to  do 
so;  that  on  the  night  of  September  28tb 
plalntUTs  son  was  passing  over  said  ride- 
walk,  and,  while  doing  so,  by  reason  of  said 
defective  condition  of  the  sidewalk  bis  foot 
was  caught  against  and  under  a  plank  of 
aald-  sidewalk,  whereby  he  was  thrown  down, 
breaking  bis  right  arm  near  the  elbow;  that 
plaintiff  was  entitled  to  the  earnings  of  his 
son  during  his  minority;  that  by  the  Injury 
to  hla  am  plaintiff  has  lost  the  earnings  of 
his  wa  during  bis  minority,  and  Incurred 
eqienses  tor  medldnes,  medical  attention, 
and  nursing  to  tbe  damage  of  tbe  plaintiff  In 
the  sum  of  95,00(^  etc.  The  anawer  of  de- 
fendant Bensleck  waa  a  general  denial,  with 
a  plea  of  contributory  negligence.  The  an- 
swer ot  the  ell;  of  St  Louis  was  a  similar 
plea.  There  was  a  general  denial  for  reply. 
For  the  purpose  of  this  discussion  It  la  suffi- 
cient to  say  that  there  was  evidence  tending 
to  support  the  petition  and  finsweni  and  re- 
ply. There  Is  no  dispute  upon  this  questhm, 
ao  that  we  lOmll  proceed  to  discuss  the 
gnmnda  urged  for  a  rerarsal.  Upon  the  trial 
of  the  case  the  Jury  rendered  a  verdict  Cor 
Iwtb  defeadanta,  and  upon  motion  for  a  new 
trial  the  court  sustained  tbe  motion,  set 
.iRlde  the  verdict,  and  ordered  a  new  trial 
liecanae  of  Its  wRns  in  giving  Instruction  No. 

4  at  the  Instance  of  defendant  Bensleck.  and 
Inatructlon  K  given  at  the  request  of  the  dty. 
These  were  the  errora  aaslgned  upon  the  rec- 
ord by  the  court  as  Its  grounds  for  granting 
a  new  trial,  though  otiiers  were  assigned  In 
the  motion.  Since  the  appeal  to  this  court 
deftindant  Bensletft  has  died,  and  the  cause 
has  been  abated  as  to  him  by  tbe  Judgment 
of  this  court  The  two  Instructions.  No.  4 
given  at  the  Instance  of  Bensleck,  and  No. 

5  given  at  the  Instance  of  the  dty,  are  as 
fOOowa:  "(4)  The  am  of  tbe  plaintiff  -vas 
bound  to  exercise  euch  reasonable  care  aod 
caution  for  bla  personal  safe^  while  using 
the  sidewalk  as  a  boy  of  bis  ag^  m^rienc^ 


and  intelligence  was  indivldnaUy  capable  of, 
and  as  shown  by  the  evldmoe.  And  If,  flora 
tbe  erlduioek  the  Jury  beUeve  that  plaintiff's 
said  s<m  knew,  or,  by  the  ezerdse  of  the  de- 
gree of  care  aforesaid,  woold  have  known, 
of  the  eondlUon  of  said  sidewalk,  bnt  did 
not  St  and  Just  btfote  the  time  he  was  In- 
jured, werclse  aald  degree  of  caie.  and  di- 
rectly contributed  to  his  being  hurt,  then  the 
Jury  wlU  find  for  the  deteudanta"  "(5)  The 
Jury  am  Inatmcted  that  It  devolves  upon  the 
plaintiff  to  prove  to  the  satisfaction  of  tlie 
Jury:  First  that  the  idanks  and  au^rts  of 
the  sidewalk  on  the  west  side  of  Broadway 
in  front  of  No.  1118  N.  Broadway  were  rot- 
t«i.  worn  out  ont  of  plaoe^  and  warped  ao 
as  to  form  a  dangerous  obstmeUon  to  per- 
sons on  fOot  passing  over  the  same  when 
exerdstaig  ordinary  care  as  defined  In  these 
InstrncUons;  and.  second,  that  the  plaintiffs 
son  waa  Injured,  while  passing  along  said 
sldewMk,  by  reason  of  having  his  foot  caught 
under  a  plank  of  said  sidewalk.  And,  un- 
less the  plaintiff  haa  ahown  these  facts  to 
flie  satisfaction  of  the  Jury,  the  verdict  must 
be  for  the  defendant  the  tits'  of  St  Louis." 

6.  Schnurmacber  and  Chas.  O.  Allen,  for 
appellantsi  Morris  Tucker  and  A.  a.  Tay- 
lor, for  respcmdent 

GANTT.  J.  (after  stating  tbe  facts).  1. 
It  Is  Iiulsted  by  plaintiff  that  tbe  court  prop- 
erly set  aside  the  verdict  for  tbe  giving  of 
said  Instruction  No.  4.  because  It  exacted  the 
highest  degree  of  care  of  which  the  boy  was 
capable,  whereas  he  was  only  required  by 
the  law  of  this  state  to  ezerdse  that  ordi- 
nary care  and  prudence  which,  under  like 
circumstances,  could  reasonably  be  expected 
of  a  boy  of  his  years,  capadty,  and  expe- 
rience. We  think  the  circuit  court  erred  In 
said  InstmcUon.  The  instruction  exacted 
the  highest  degree  (tf  care  of  which  tbe  boy 
was  capable.  He  was  capable  of  exerdslng 
the  higliest  degree  of  care  that  a  boy  of  his 
age  and  intelligence  could  exercise.  An  ad- 
ult Is  (ffily  required  to  exercise  that  ordinary 
care  la  traveling  along  the  streets  of  a  city 
that  a  reasiHiably  prudent  person  would  ob- 
serve under  simihu  drcumstances,  not  the 
highest  care  of  which  he  Is  capaUe,  and  yet 
this  Instruction  exacts  more  of  a  boy  of  ten- 
der years  than  Is  required  of  an  adult  Tbe 
rule  Is  too  well  setiled  to  admit  of  discus- 
sion. Munldpal  corporations  ace  bound  to 
keep  their  streets  and  highways  free  from 
obstmcUons,  and  reaatmably  safe  for  trav^ 
In  the  usual  modra,  and  are  liable  fbr  In- 
juries caused  by  neglect  to  do  so.  Kussell 
T.  Inhabitants  of  Columbia,  74  Ho.  480;  Xaevr- 
er  V.  City  of  Bedalla,  77  Mo.  431;  Franke  v. 
City  of  St.  Louis,  110  Ho.  616.  19  S.  W.  938: 
Itoe  V.  City  of  Kansas  City,  100  Mo.  190,  13 
S.  W.  404.  A  child  Is  not  deemed  negligent 
if  he  exercises  that  d^rree  of  care  which, 
under  like  circumstances,  would  reasonably 
be  expected  of  one  of  his  years  and  capad^. 
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Beacb.  CoDtrib.  Xeg.  |  117;  Burger  t.  Bail- 
road  Co.,  112  Mo.  288,  ao  S.  W.  489;  Williams 
V.  Railroad  Oo^  90  Mo.,  loc  dt.  28S,  9  8.  W. 
578. 

2.  Tb*  onu  butmctlon  obtained  by  the 
city  was  errcHieous.  Plaintiff  was  not  boond 
to  prove  all  tbe  defects  be  alleged.  Gomtsel 
for  tbe  city  concedes  tbat,  if  tbe  sidewalk 
was  defective,  eltber  by  being  rotten  or 
worn  out,  or  because  a  plank  was  out  of  place 
In  It,  or  a  plank  was  so  warped  as  to  cr«ite 
aji  obstmcUon,  wltb  notice  to  the  dty.  and 
idalDtUt  was  Injured  by  either,  while  exer- 
cfring  ordinary  care  on  his  part  he  would 
be  entitled  to  recover;  but  Insists  that,  be- 
cause plaintiff  alleged  the  walk  was  defect- 
ive In  all  these  respects,  he  must  prare  all. 
or  he  cannot  recover.  This  Is  not  tenable. 
It  was  only  essential  that  he  should  prove 
the  sidewalk  was  defective  from  either  of 
these  causes,  with  notice  to  the  city  thereof, 
and  his  resulting  Injury,  to  make  out  his 
case.  Morrow  v.  Snrber,  97  Mo.,  loc.  dt.  ISl, 
U  S.  W.  48;  Bobertson  v.  RaHioad,  lfi2  Ma, 
loc.  elt.  392.  58  8.  W.  1082;  Knox  Go.  v.  Oog- 
gln,  105  Mo.  191.  16  S.  W.  684.  The  sub- 
stance of  the  Issue  was  a  defective  sidewalk, 
and  If  plaintiff  proved  tbat  tact  eltiier  by 
showing  it  was  rotten  or  was  warped,  of 
which  tbe  city  had  notice,  and  his  son  was 
injured  tbereby,  he  made  out  a  case,  and  he 
was  not  required  to  prove  all,  or  be  defeated. 
A  a  said  by  Sherwood,  J.,  In  Frederick  t.  AU- 
galer,  88  Mo.  604:  "Although  It  Is  a  funda- 
mental rule  of  evidence  that  the  evidence 
must  correspond  with  the  allegation,  yet  It 
Is  equals  fimdamental  that  It  Is  sufficient 
If  the  substance  of  tbe  issue  be  proved.'* 
"The  fact  that  the  answer  was  drawn  too 
broadly  did  not  require  that  defendant  should 
be  required  to  offer  proof  or  submit  to  In- 
structions as  broad  as  the  allegations  of  the 
answer.**  The  drcult  court,  then,  was  not 
In  error  in  holding  It  bad  committed  error  In 
^vlng  ttie  Instruction.  As  to  the  point  that 
the  verdict  was  for  the  right  party,  we  need 
only  say  tbat  there  was  a  sharp  conflict  of 
testimony,  and  In  suCh  case  it  Is  not  our 
province  to  pass  on  the  weight  ot  evidence. 
The  drcult  Judge  awarded  a  new  trial,  and 
committed  no  error  in  so  doing,  snd  his  Judg- 
ment In  80  doing  Is  AfHrmcd.   AU  concur. 


OGLE  V.  HIGNBT  et  al. 

(Sopreme  Court  of  Missouri,  DivisloD  No.  2. 
March  12.  1001.) 

INFANTS— CONTRACTS  —  CONVBTANCB  —  VKN- 
DOB  AND  VBNDRES-^VBRSB  POSSES- 
SION—LIMITATIONS. 

1.  Where  a  minor  made  a  parol  sale  of  land, 
and  the  vendee  toc^  posseeuon,  and  paid  the 
purchase  price,  his  possession  was  adverse,  and 
WAS  not  toat  ot  a  vendee  In  possession  under 
nn  anexecuted  contract  of  sale  merely  because 
the  minor  had  [promised  to  execute  a  deed  when 
he  attained  majority. 

2.  (Jen.  St.  lS(r>.  c.  191.  S  4,  provides  that,  if 
a  minor  is  entitled  to  sue  to  recover  realty,  the 


tima  daring  which  minority  cMitlnnes  slialt  not 
be  deemed  any  portion  of  the  ten  years  limited 
for  the  commencement  of  such  action  bnt  he 
may  bring  the  action  after  the  time  limited  :f 
within  three  years  after  attaining  majority. 
A  minor  sold  properdr  in  1880,  and  became  of 
full  age  in  Itvl,  and  ^  years  aftwwards  he 
deeded  the  land  to  another,  ffeld,  tiiat  the 
minor's  rlchts  wen  barred,  and  the  deed  con- 
veyed no  fntereat 

Appeal  from  circuit  court  Pike  eonnty; 
ReuboL  F.  Boy,  Jw^. 

Action  €t  «Jectm^t  by  Hugh  O0»  against 
Sarah  -J.  Hlgnet  and  oOiers.  From  a  Judg- 
meat  In  defendants*  tavw.  plaintiff  aweals. 
Affirmed. 

J.  D.  Hostetter,  for  appellant  Jas.  D. 
Klncald.  for  respondentsi 

GAKTT.  J.  This  Is  an  aetliMi  of  ejectnumt 
for  an  undivided  one-fonrth  of  the  N.  W.  % 
of  the  8.  B.  %  of  section  25,  township  51. 
range  5  B.,  In  Pike  county.  Mo.  Tbe  answer 
Is  a  gsneral  denlaL  Joseph  Keltbly  la  the 
common  sooree  ot  title.  By  his  will  said 
Kelthly  devised  the  said  40  acres  to  his  wlfi* 
tor  life,  remainder  to  his  four  sons.  His 
wife  died  In  1864.  Three  of  the  sons  were 
adults,  and  tme  a  minor  about  18  years  M. 
In  IBBa  tbo  three  adult  heirs  eonv^ed  their 
three-fourths  interest  to  Dr.  G.  A.  Wicks, 
and  the  minor.  Osa  Kelthly,  by  panri  sold 
his  undivided  fourth  to  Dr.  Wicks,  who  paid 
him  the  purchase  price  in  full,  and  Dr. 
Wicks  took  possession  of  the  whole  tract 
and  fenced  It  and  used  It  as  a  pasture  until 
the  time  of  his  death.  His  administrator 
took  charge  of  It  tmtil  It  was  partitioned 
amcmg  the  heirs  of  Dr.  Wicks.  In  the  par- 
tition It  was  assigned  to  Mrs.  Hlgnet  and 
she  has  had  possession  ever  since,  and  was 
In  possession  when  this  actitm  was  com- 
menced in  April.  1887.  Osa  Kelthly  testified 
that  some  time— be  was  oncertaln  when, 
whether  at  the  time  he  received  the  payment 
for  his  Interest  and  put  Dr.  Wl^  In  pos- 
session, or  after  that  time— Dr.  Wicks  had 
him  sign  a  bcmd  to  make  a  deed  when  he  ar- 
rived at  his  majOTlty.  Dr.  Wicks  died  before 
Osa  reached  bis  majority.  Osa  testified  tbat 
If  Dr.  Wicks  had  lived  he  wonld  have  made 
the  deed  to  him;  that  Osa  took  tbe  purchase 
money,  and  spent  It  tor  his  support  In 
March,  1897.  Osa  Kelthly,  after  teUtaig  Ogle, 
the  plaintiff,  tbat  he  had  also  sold  the  land 
to  Dr.  Wicks,  and  apent  the  moaej.  again 
sold  the  undivided  one-fourth  to  Ogle  for  $15. 
the  same  amount  Wicks  had  given  him.  The 
drcnit  court  held  the  statute  ot  limitations 
under  the  evidence  was  a  bar.  Thnre  was 
fiufflclmt  evidence  upon  which  tbe  court  could 
have  found  there  had  been  an  adverse  pos- 
session by  Wicks  and  his  heirs.  Osa  Efelthly 
arrived  at  his  majority  In  1801,  and  did  not 
bring  his  action  or  disavow  his  sale  to  Wicks 
until  March  1.  1897. 

The  first  proposition  of  ai^ellant  Is  that 
Dr.  Wicks*  possession  was  not  adverse,  be- 
cause he  was  a  vendee  under  an  uneincuted 
contract  ot  sale.   This  la  untenable  under 
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the  furts.  WI(&b  paid  tiie  full  pvrcbase  r 
prices  and  took  pMseBslMi  In  1886,  and  bad 
a  ooattnooni  adyerse  poMcoBion  from  that 
date.  The  eoUatonl  agreement  of  Oea  to 
make  bbn  a  deed  when  he  reached  his  ma- 
jority did  not  make  the  contract  an  unexe- 
cuted one  oxL  the  part  ot  Us  vendee.  Dr. 
Wteks;  and  It  le  settled  lav  In  this  state 
that  a  vendee  under  an  executed  ctrntract 
bfdda  adTeteely  to  bla  vendw.  Did  the  stat- 
nte  ran  against  Osa  Kelthly  before  he  made 
bla  deed  to  plaintiff?  We  UUnk  It  did.  In 
Oraj  T.  Yatee,  67  llo.  606.  tUa  court  unani- 
momlj  oonetnied  section  4,  c.  191,  Qea.  St 
1866,— the  Hune  In  this  reflect  as  It  la  to-  | 
da7.-~tD  mean  that,  when  a  ri^t  of  actkm  < 
accrues  to  a  minor  under  ttie  dlsaMllty  of  In- 
tmacj,  "the  period  during  whlcb  such  dlsa- 
blUt7  eontJnnes,  though  more  than  ten  years, 
shall  not  eonstltnte  a  bar  to  Us  or  her  so-  i 
tion  or  entry,  bnt  he  or  die  may,  within 
three  years  after  the  removal  of  such  disa- 
bility, and  Vfithbi  twenty-four  years  after 
such  right  of  actlm  or  eatrj  accrued,  insti- 
tute such  action  or  make  such  entry.  If  the 
disability  has  ^sted  tar  a  period  oS  time 
lees  than  ten  years,  the  person  laboring  un- 
der each  dlsablUty  most  Institnte  his  suit 
within  tluee  years  after  the  remorat  of  the 
disability,  unless  said  three  years,  together 
with  the  period  of  dlsaUUty.  are  leu  than 
ten  years.  In  which  evoit  such  person  Is  en- 
titled  to  the  un^plred  ptnilon  of  the  ten 
years,  for  all  persons  ate  entitled  to  tea  years 
in  any  event  When  a  party  has  the  three  \ 
years  glvoi  by  the  statute  fsectkm  4,  Gen.  ; 
St  1861^  and  the  whole  period  gtvm  by  the 
first  section,  the  right  of  action  or  of  entry 
Is  barred.  In  other  words,  when  ten  years 
have  elapsed  since  the  right  of  actlmi  accrued, 
and  three  of  those  years  have  been  free  from 
dlsablUty,  the  right  vi  action  or  ta  entry  Is 
barred."  Ibe  same  construction  has  been  ^ 
given  a  similar  statute  In  New  ToriE.  Smith  : 
V.  Bartla,  9  Johns.  180;  Jackson  t.  Jcdmstm,  t 
9  Cow.  8B;  Wlllsim  v.  Betts.  4  DenlO;  206. 
Tbe  right  of  aettm  of  Osa  accrued  wluoi  Dr. 
Wicks  took  poisesAm  In  1886.  Osa  becsme 
of  age  In  18^  Six  years  aftmrards,  and 
after  the  ten  years  had  elapsed,  be  chose  to 
make  a  deed  to  plaintiff,  who  had  ttdl  knowl- 
edge of  all  the  fscts.  At  that  time  Osa 
Keltbly  was  barred,  and  had  nottaliv  to  con- 
vey to  plaintiff;  and  the  Judgment  of  the 
circuit  court  was  right  and  Is  affirmed.  All 
cwwor. 


SMITH  T.  WILSON. 
(Supreme  Court  of  MisBonri,  Dlvtslott  No.  I. 
March  12.  1001.) 

BPBCIPIC  PSRFORMANCB— UNILATBRAL  CON- 
TRACT —  HBMORANDUH  —  SUFFICIENT  DB- 
aCRIPTION— HUSBAND  AND  VTIFK-AOBNGT— 
WITNESS— COHPBTENOT. 

1.  Under  Rev.  St.  1899,  1 8418,  reouirlng  cod- 
tracts  for  the  sale  of  real  estate  to  De  In  writ- 
ing, and  algned  by  the  party  to  be  charged, 
such  a  eoatcaet  may  be  •nfocced  by  suit  for 


flpedfic  performance,  though  it  is  nnilateriil, 
or  signed  only  by  the  party  to  be  charged. 

2.  A  memorandum  of  a  contract  for  the  sale 
of  real  estate  deacrlbing  the  land  aa  "five  acres 
in  the  aouthwest  comer  of  the  northeast  quar- 
ter of  aection  live,  township  fifty-seven,  of 
range  twenty,  in  L.  county,  inside  the  fence, 
contains  a  sufficieotly  definite  description  of 
the  lend  to  make  the  contract  enforceable  by 
specific  perfcH-mance,  since  It  affords  means 
whereby  the  identification  may  be  made  certain 
by  parol  evidence. 

8.  Under  Rev.  St  1860.  S  8322,  providing 
that  *'no  married  man  ahall  be  disqualified  as  a 
witness  in  any  such  civil  suit  or  proceeding 
prosecuted  in  the  name  of  his  wife,  whether  he 
be  joined  with  her  or  not,  as  a  party,  when 
such  suit  or  proeeedltu:  is  baaed  on,  grown  oat 
of,  or  is  connected  wim  any  matter  of  business 
or  business  transaction  where  the  transaction 
or  business  was  had  with,  or  conducted  by, 
such  married  man  aa  the  agent  of  his  wife,"  a 
married  man  who  has  negotiated  a  contract  for 
the  purchase  of  land  on  behalf  of  his  wife  Is  a 
competent  witness  to  prove  his  own  agency  for 
his  wife. 

Appeal  from  circuit  court,  Linn  county;  W. 
W.  Eucker,  Judge. 

Suit  for  Bpeclflc  performance  of  a  land  con- 
tract Anna  Smith  against  D.  a  Wilson. 
From  a  decree  for  the  plaintiff,  defendant 
appeala.  Affirmed. 

O.  F.  Ubby  and  A.  W.  MulUns.  for  appel- 
lant  O.  0.  Uncer,  for  req^ondent. 

BURaBSS,  J.  On  tb9  30th  day  of  Decem- 
ber, 1807.  plaintiff,  through  an  agoit.  bought 
from  defendant  a  tract  of  land  containing 
five  acres,  of  which  he  wss  the  owner,  at 
the  price  of  9600.  and  aa  part  of  the  purchase 
money  paid  him  |20,  at  the  same  time  def  cmd- 
ant  executing  to  her  an  Instrument  of  writ 
Ing  In  w<»ds  and  figures  as  follows:  **L8Clede, 
Mo.,  Dec.  Both.  1897.  920.oa  Received  of 
ISxB.  Anna  Smltii  twmty  didlars  In  part  pay- 
ment at  the  purchase  num^  for  B  acres  of 
Umd  In  the  a  W.  comer  of  tbe  N.  HL  Sec. 
5—67—20.  Unn  Co.,  Mo.,  which  I  have  to- 
dsy  sold  to  her  for  $500;  deed  to  be  delivered 
whoi  balance  of  purchase  money  Is  paid, 
I  to  famish  abstract  showing  perfect  title. 
Said  B  acres  is  Inside  the  fence.  [Signed] 
D.  O.  WllsoiL"  Defendant  refused  to  ex- 
ecute to  ^alntiff  a  deed  as  provided  fw  in 
the  forcing  Instnnnrat  ot  vrritlng.  where- 
npon  she  tendered  to  him,  on  the  4th  day  of 
January.  1806^  the  balance  of  the  purchase 
mcmey,  and  demanded  a  deed  to  the  land, 
and  upim  Us  refusal  to  comply  with  her  re- 
quest she  Instltutsd  this  suit  t<x  the  specific 
pertonnanee  o(  tbe  contract  alleging  defend- 
ant's tiUlure  and  refussl  to  comply  with  the 
terms  thereof,  snd  s  resdlness  snd  willing- 
ness opcMi  her  part  to  do  so.  Defendant  an- 
swered the  petithm,  admltUng  that  he  was  at 
the  date  of  the  contract  the  owner  of  all  of 
section  B.  township  57,  range  30.  In  Linn 
county,  vriilch  Ues  norOi  ot  the  right  at  way 
of  the  Hannibal  *  St  Joseph  Ralhnad  Com- 
pany, bnt  denied  evwy  other  auction  and 
averment  tai  the  petition.  The  answer  thu 
proceeds  as  follows:  ''Defendant  fortlwr  an- 
swering, says  that  heretofore,  to  wit  In  the 
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month  of  December.  1897.  one  May  Jones, 
a  real-estate  dealer  In  tbe  city  of  Ladede, 
Missouri,  came  to  defendant,  and  deidred  to 
know  whether  be  would  sell  five-acre  tract  of 
land  In  the  southwestern  pration  of  above- 
mi^ntloned  tract  of  land;  that,  after  much 
talk  and  consideration,  defendant  told  Jones 
that  he  would  sell  off  of  said  tract  of  land 
as  many  as  three  flve-acre  tracts,  commen- 
ciug  at  the  hedge  fence  on  the  south,  at  the 
west  line  of  said  qnarter  section  aforesaid; 
each  of  said  Ilve-aere  tracts  to  be  measured 
off,  commencing  at  the  southwest  comer  of 
the  hedge  fence  for  the  place  of  beg:lunfng, 
the  first  tract  running  thence  east  along  the 
line  of  the  south  hedge  fence  forty  (40)  rods, 
thence  north  twenty  (20)  rods,  thence  west 
forty  (40)  rods  to  the  west  line  (or  hedge  fence) 
of  said  above  tract  of  land,  thence  south  down 
the  line  of  the  west  hedge  fence  twenty  (20) 
rods,  to  the  place  of  beginning;  the  other  twa 
tracts  to  be  In  the  same  shape,  and  of  the 
same  length  and  width,  but  lying  to  the  north 
of  the  tract  first  described,— all  being  in  ttie 
northeast  quarter  of  section  No.  five  (5),  In 
township  No.  fifty-seven  (67)  north,  of  range 
No.  twenty  (20)  west,  Linn  county,  Missouri. 
Defendant,  further  answering,  said  that  he 
Inftnmed  the  said  Jones  aforesaid  that  he 
would  sell  five  acres  In  the  southwest  cor- 
ner, measured  off  afi6  described  as  afore- 
said, for  the  sum  of  five  hundred  dollars,  pro- 
vided always,  and  upon  the  express  condition 
and  with  the  understanding  that,  If  defend- 
ant could  not  procure  a  release  of  the  trust 
deed  on  said  tract  of  land  from  the  holder 
of  the  same,  then  the  land  was  not  for  sale. 
Defendant,  further  answering,  says  that  aft- 
erwards, to  wit,  on  or  about  the  30th  day  of 
December,  1897,  the  said  May  Jones,  afore- 
said, came  to  his  house,  representing  him- 
self to  be  acting  for  and  on  behalf  of  the 
I^alntiff  herein,  Anna  Smith,  and  told  de- 
fendant that  be  (Jones)  was  In  a  great  hurry, 
and  wanted  to  close  a  sale  of  the  five-acre 
tract  of  land  In  the  southwest  comer  of  de- 
fendant's farm  In  form  and  shape  as  they 
had  heretofore  agreed  upon,  to  wit,  a  strip 
of  land  twenty  <20)  rods  wide  north  and 
south,  and  forty  440)  rods  long  east  and  west. 
Instde  of  the  hedge  fence,  and  not  otherwise; 
that  he  had  twenty  dollars  to  pay  down,  the 
balance  to  be  paid  in  a  short  time,  or  as  soon 
as  deeds  could  be  made,  provided  that  de- 
fendant could  obtain  a  release  of  the  mort- 
gage or  trust  deed,  and  furnish  to  plaintiff 
an  abstract,  and,  should  defendant  fall  to 
obtain  a  release  of  the  mortgage  Hen  on  said 
land,  then  the  trade  and  sale  shall  be  can- 
celed without  prejudice  to  either  i>arty;  that, 
acting  In  good  faith,  believing  the  land  to  t>e 
sold  was  the  five  acres  above  described,  and 
In  the  manner  and  of  the  dimensions  above 
as  herein  set  forth,  defendant  took  and  re- 
ceived of  said  Jones,  acting  for  and  on  be- 
half of  plaintiff,  the  sum  of  twenty  dollara, 
to  be  applied  as  part  payment  on  the  purchase 
of  said  five  acres  ot  land;  that  at  the  aame 


time  defendant  received  the  twenty  doUani 
from  Jtmes  he  was  requested  by  tbe  said 
Jones  to  sign  a  receipt  fo^  said  mAey,  so 
that  as  he  (Jones)  said  to  defendant,  he 
conid  show  to  plaintiff  what  he  had  Aodb 
with  the  money.  Defendant  further  says 
that  he  did  not  read  the  paper  so  presented 
to  him  by  Jones,  claiming  the  same  to  be  a 
receipt  cmly  for  tiie  $20  ao  paid  out,  but  that 
jMies  read  the  same  in  a  hurried  manner, 
and  assured  defendant  that  It  was  dmply 
a  receipt  for  f20,  and  nothing  more;  that 
they  would  have  the  land  measured,  and 
deeds  made  describing  the  land  as  hereto- 
fore described;  that  defendant  nevw  offered 
to  sell  tbe  land,  and  no  talk  was  had  between 
plaintiff  or  her  agent,  Jonea,  about  selling  a 
tract  of  land,  as  described  in  plaintiff's  peti- 
tion. Defendant  further  saya  that  he  did  not 
himself  read  the  receipt  he  dgned  for  the  $20, 
but  relied  upon  the  repres^tation  ao  made  by 
JcMies,  the  plaintiff's  agent  In  said  transac- 
tion, that  the  land  was  not  de8crit>ed  therein: 
that  BU(A  writing  celled  In  plalntltTs  peti- 
tion does  not  ccmtaln  a  true  and  correct  de- 
scrlptioii  of  the  tract  of  land  sold  to  the 
plaintiff,  and  that  said  pretuided  receipt  con- 
taining the  de8crlptl<m  set  forth  in  plaintiff's 
petition  was  obtained  by  the  false  and  fraud- 
ulent representations  of  pltintlff's  agent  in 
making  such  purchase,  and  for  the  purpose 
of  gaining  an  advantage  over  defendant. 
Defendant  ftntbw  says  that  he  Is  now  ready 
and  willing  to  comply  with  the  terms  of 
said  contract  of  sale  for  tbe  tract  of  land 
twenty  rods  wide  and  forty  rods  long  In  the 
southwest  comer  of  his  farm  aforesaid.  In- 
side of  the  fence,  and  baa  been  ready  and 
willing  on  his  part  at  all  times  since  Decem- 
ber 80,  1807;  that  he  now  tenders  Into  court 
a  deed  conveying  tbe  title  to  the  land  in 
manner  and  form  aforesaid  upon  i^ntlff's 
paying  the  balance  of  the  purchase  money, 
four  hundred  and  eighty  dollars.  Defendant 
therefore  prays  the  court  to  order  and  de- 
cree that  the  memorandum  or  receipt  signed 
by  defendant  be  reformed  so  as  to  conform 
to  the  agreement  and  sale  made  by  defend- 
ant to  plaintiff,  and  that  plaintiff  be  required 
to  pay  into  court  at  a  day  named  die  balance 
of  the  purchase  money,  to  wit,  four  hundred 
and  eighty  dollars,  for  defendant,  and  that 
plaintiff  accept  the  deed  of  conveyance  ten- 
dered in  open  court,  and  that  defendant  have 
all  other  and  proper  relief  In  equity,  as 
well  as  costs  laid  out  and  expenses  In  their 
case."  Plaintiff  replied  to  the  answer,  deny- 
ing all  new  matter  contained  tliereln. 

At  the  time  of  the  execution  of  the  con- 
tract and  for  some  time  priw  thereto  de- 
fendant was  the  owner  of  and  In  tbe  pos- 
session of  the  N.  E.  quarter  of  section  6,  in 
township  57,  of  range  20,  In  Linn  county, 
except  a  strip  off  the  south  side  occupied  by 
tbe  right  of  way  of  the  Hannibal  &  St 
Joseph  Railroad  and  a  public  road.  A  hedge 
fence  runs  from  east  to  west  along  the  north 
line  of  said  road,  being  the  lonth  boundary 
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line  of  tbat  part  of  said  land  owned  and 
in  the  posaessloa  of  defendant  Said  land 
also  adjoins  the  city  of  Laclede  on  the  east; 
and  Pleasant  street,  one  of  the  streets  of 
said  dty,  rons  from  north  to  south  along 
the  west  side  of  said  land,  a  hedge  fence 
being  on  tbe  line  between  said  street  and 
defendant's  land.  Some  time  in  the  fall  of 
1897,  defendant,  Wilson,  employed  May 
Jonea,  a  real-estate  agent  of  Laclede,  to  sell 
for  him  a  Ave  or  ten  acre  tract  out  of  the 
west  side  of  his  said  land.  On  December 
30,  1887,  Jones  negotiated  a  sale  of  five 
acres  In  the  southwest  corner  of  the  said 
land  of  defendant  Inside  the  fence  to  the 
plaintiff,  Mrs.  Anna  Smith,  for  the  sum  of 
$500;  her  husband,  B.  T.  Smith,  acting  lor 
her  in  making  the  trade.  Smith  paid  to 
Jones  $20  as  part  of  the  purchase  money, 
and  then  the  memorandum  of  the  agreement 
which  forms  the  basis  of  this  action  was 
prepared,  and  Jones  took  It  to  Wilson  for 
his  signature.  The  memorandum  was  twice 
read  over  to  Wilson  by  Jones,  and  the  trade 
was  fully  discussed,  Wilson  expreeidng  him- 
self entirely  satisfied  with  the  terms,  except 
tbat  be  wanted  the  land  measured  from  the 
aoathwest  comer,  which  would  include  a 
part  of  the  right  of  way  of  the  Hannibal  & 
St.  Joseph  Railroad  and  also  the  public  road, 
Instead  of  Inside  the  fences.  Jones  Inform- 
ed Wilson  that  Mrs.  Smith  would  not  pay 
$100  per  acre  for  land  which  she  would  not 
get,  and  that.  If  he  insisted  on,  the  land  be- 
ing measured  from  the  comer.  Instead  of 
Inside  the  fences,  the  trade  would  fall 
through.  Wilson  finally  agreed  to  the  terms 
of  the  sale  as  made,  took  the  memorandum 
of  the  agreement,  read  It  over,  and  signed 
It  The  $20  was  then  paid  over  to  Wilson, 
and  Jones  took  the  memorandum  back,  and 
delivered  It  to  Mrs.  Smith.  On  the  follow- 
ing day.  Wilson,  Jones,  and  E.  T.  Smith 
went  to  the  land,  as  they  all  agree,  to  "step" 
it  off;  tbat  is,  to  approximate  how  far  north 
from  tbe  comer  of  the  hedge  fences  at  tbe 
southwest  of  the  field  they  would  have  to  go 
in  order  to  get  the  five  acres.  Jones  "step- 
ped" tbe  land  off,  and  when  Wilson  saw 
tbat  the  line  would  go  further  north  than 
he  expected  it  would  be  refused  to  carry  out 
his  part  of  tbe  contract,  and  for  the  first 
time  claimed  that  be  had  not  agreed  to  sell 
In  a  square,  but  In  a  plot  20  rods  east  and 
west  by  40  rods  north  and  south.  There- 
after, within  a  few  days,  Mrs.  Smith,  through 
bnr  bnsband.  E.  T.  Smith,  tendered  to  Wil- 
son the  balance  of  the  purchase  money,  $480, 
and  demanded  a  deed.  Wilson  refused  to 
accept  the  money  or  make  the  deed,  but 
offered  to  return  the  $20  that  had  been  paid, 
and  to  cancel  all  attempted  sales;  but  this 
proposal  was  declined  by  plalntlfF.  There- 
after this  suit  was  instituted  by  her  against 
defendant  to  compel  specific  performance  of 
the  contract  The  balance  of  the  purchase 
money,  $480,  was  tendered  In  court  by  the 
plaintiff,  and,  the  defendant  bavlng  refused 


to  accept  the  same.  It  was  paid  to  the  clerk. 
The  court,  after  having  beard  the  evidence, 
found  for  the  plaintiff,  and  rendered  Judg- 
ment as  prayed  in  the  petition.  In  due  time 
defendant  filed  his  motions  for  new  trial  and 
In  arrest,  which,  being  of  no  avail,  be  ap- 
peals. 

As  a  general  rule,  courts  will  not  enforce 
the  specific  performance  of  a  contract  when 
the  obligations  are  not  mutual,  and  capable 
of  being  enforced  against  either  one  of  the 
parUes  (Gloss  v.  Rowe,  103  Mo.  513,  15  S. 
W.  384;  Wat  Spec.  Perf.  Cont  S  190),  but 
an  agreement  with  respect  to  the  sale  of 
land  Is  an  exception  to  that  rule,  and,  al- 
though unilateral,  or  signed  by  one  of  the 
parties,  thereto,  will  be  specifically  enforced 
In  eQulty,  the  statute  only  requiring  that  all 
such  agreements  upon  whlcb  tbe  action  shall 
be  brought  or  some  memorandum  or  note 
thereof,  shall  be  la  writing,  and  signed  by  tbe 
party  to  be  charged  therewith,  or  some  other 
person  by  him  lawfully  authorized.  Section 
3418,  Rev.  St  1889.  Mastin  v.  Grimes,  88 
Mo.  478,  was  a  suit  In  eqtilty  for  the  spe- 
cific performance  of  an  agreement  Cor  the 
sale  of  land  In  all  material  respects  like  the 
one  Involved  In  the  case  at  bar,  and  Sher- 
wood, J.,  In  speaking  for  the  court  said: 
"The  ruling  of  courts  of  equity  In  this  re- 
spect constitutes  an  exception  to  the  prin- 
ciple which  requires  mutuality  In  agreements 
which  are  to  form  bases  for  specific  pertorm- 
ance.  At  one  time  the  correctness  of  this 
view  of  the  subject  was  denied.  Lawrenson 
V.  Butier,  1  Schoales  &  L.  13;  Armlger  v. 
Clarke,  Bumb.  111.  Chancellor  Kent  seems 
by  his  intimations  In  tbe  cases  of  Parkhurst 
T.  Van  Gortiandt,  1  Johns.  Ch.  282,  and 
Benedict  v.  Lynch,  Id.  370,  to  have  favored 
the  ruling  made  by  Lord  Redesdale  In  the 
case  first  cited,— that  both  parties  to  tbe 
agreement  must  be  bound,  or  else  neither 
would  be;  but  in  a  later  case  (Glason  v. 
Bailey,  14  Johns.  484),  having  occasion  to 
review  bis  former  opinion,  Chancellor  Kent 
found  it  to  be  erroneous,  and  admitted  that 
the  point  was  too  well  settled  the  other  way 
to  be  qiiestltmed.  To  tbe  like  effect  are  Fry, 
Spec.  Perf.  SS  295-340,  and  cases  cited;  Wat 
Spec.  Perf.  Cont.  {  201,  and  cases  cited; 
McCrea  v.  Purmort  10  Wend.  4G0;  Hunter's 
Case,  1  Edw.  Ch.  1;  Davis  v.  Shields,  26 
Wend.  341;  Green  v.  Richards,  23  N.  3.  Eq. 
32.  There  are  some  modem  authorities  to  be 
.found  to  the  contrary  of  the  position  here 
announced,  but  tbe  great  current  of.  authority 
flows  In  the  direction  above  Indicated.  The 
memorandum,  being  signed  by  the  party  to 
be  charged,  and  being  sufficiently  clear  and 
certain,  affords  a  competent  basis  for  spe- 
cific performance."  That  case  was  followed 
and  approved  in  the  more  recent  case  of 
Warren  v.  Costello,  109  Mo.  338,  18  B.  W.  29. 
and  must  now  be  considered  as  tbe  law  of 
this  state. 

But  If  Is  said  tbat  the  description  of  tbe 
land  In  tbe  agreement  Is  so  vague  and  uk 
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certain  that  the  agreement  la  not  enftHrce- 
able  upon  that  grotind  also.  Wlille  there  to 
much  conflict  among  the  authorities  as  to 
what  to  a  snffictent  descrlpticm  ot  pnpeetr 
Is  a  memorandom  «r  ccntract  of  sale  In  oiv 
der  that  It  may  bo  spedflcally  enforced  hy 
the  pnrchaaer,  the  mle  to  be  deduced  tbere- 
from  to  that  **the  land  need  not  be  foUy  and 
actually  described  In  the  paper  so  as  to  be 
Identified  from  a  mere  reading  of  the  paper; 
bat  the  -writing  must  afford  the  means 
whereby  the  identiflcatton  may  be  made  per^ 
feet  and  certain  by  parol  erldence."  Black 
V.  Crowttaw,  74  Mo.  App.  480.  In  the  mae 
at  bar  the  land  described  In  the  agreement 
la  "five  acres  ot  land  In  the  S.  W.  corner  of 
the  N.  B.  )i,  Sec.  B-ST-20,  Unn  Co..  Mo., 
which  X  have  to-day  sold  to  her  tor  9600; 
deed  to  be  dellrered  when  balance  of  pnr- 
chaae  money  to  paid,  I  to  fumlab  abstract 
ahowlng  perfect  titto.  Said  B  acres  to  Inside 
the  fence."  Thto  description  to.  we  think, 
of  Itsdf  saflBdently  specific  and  definite  to 
identity  the  land  from  a  mere  reading  of  the 
paper,  without  more,  for  It  cleariy  describes 
the  land  as  fire  acrea  in  tiie  southeast  comer 
of  the  N.  B.  %  <tf  section  B,  Unrnshlp  6T,  of 
range  20,  In  Linn  county.  Inside  the  fence. 
No  more  specific  description  was  necessary 
In  order  that  any  person  familiar  with  the 
description  and  admeasurement  <^  land 
might  locate  It  But,  eren  If  the  description 
glren  Is  not  specific  enough,  without  more, 
to  Justfy  a  decree  of  Bjwdflc  performance 
there  can  be  no  question  but  that  It  affords 
the  means  whereby  Its  Identification  could 
be  made  perfect  and  certain  by  parol  evi- 
dence. Moreover,  if  any  further  description 
was  necessary  In  the  way  of  Identifying  the 
land,  It  was  fnmlahed  by  defendant's  an- 
swer. In  which  he,  in  effect,  alleged  that, 
through  mistake  and  by  deception  and  fraud, 
he  was  Induced  to  sign  the  contract  by  which 
he  was  bound  to  sell  6  acres  of  land  in  the 
southwest  comer  of  his  farm,  inside  the 
fence,  to  the  plaintiff,  for  $000,  when  he 
really  Intended  It  to  be  6  acres,  20  by  40 
rods,  In  said  comer. 

It  to  claimed  that  B.  T.  Smith  was  Incom- 
petent as  a  witness  for  any  purpose,  and 
especially  for  the  purpose  of  showing  that 
he  was  the  agent  of  his  wife,  the  plaintiff, 
and  aa  such  agent  acted  for  her  In  the  pui^ 
chase  of  the  land.  Williams  t.  Williams,  67 
Mo.  661,  and  Manufacturing  Oo.  r.  TInsly, 
75  Mo.  4S8,  are  relied  upon  as  supporting 
this  contention;  but  those  cases  were  dis- 
approved In  the  more  recent  case  of  Leete 
y.  Bank,  US  Mo.  185,  21  S.  W.  788.  In  which 
it  to  held  that  a  husband,  under  Her.  St. 
1888,  {  8022,  Is  a  competent  witness  to  prove 
his  own  agency  for  hto  wife.  The  finding 
and  decree  of  the  trial  court  were  well  au- 
thorised by  the  evidence.  The  Judgment 
should  be  afllrmed,  and  It  Is  so  ordered. 

SHBBWOOD.  P.  and  QANTT,  con- 
cur. 


BBPOBTBB.  plo. 


STATE  V.  HOIiLOWAT. 
(Supreme  Co  art  of  MiBaonrl,  DIvisiMi  No.  2. 
March  12,  1901.) 

HOHICIDB-SaLP-DSFBlNSB— BBR0NE0U8  IN- 
STRUCTIONS—SUFPI  CI  KNOT  OF  BVIDBNCB. 

1.  A  number  of  witnessei  for  the  itmte  testi- 
fled  that  defendant,  who  was  in  his  own  house, 
tuTited  deceased  to  flght,  and  wtiile  the  latter 
was  attempting  to  take  off  liis  coat  the  defend- 
ant drew  a  revolTer,  and  shot  him.  None  of 
the  witnesses  saw  any  weapon  in  the  posses- 
sion of  deceased.  Defendant  testified  that  de- 
ceased had  a  razor,  and  was  parsuing  Um  dnr- 
log  the  entire  shooting,  and  cat  hfm  on  the 
hand,  bat  other  witnesses  testifled  that  deceas- 
ed was  oerer  near  enoogh  to  cut  defendant. 
Deceased  was  shot  ia  the  bade,  and  an  exami- 
nation of  hto  person  failed  to  ahow  a  razor, 
and  he  denied  having  one.  The  mother  and 
rister  of  defendant  testified  that  deceased  ad- 
mitted that  he  was  to  blame,  and  they  also  tes- 
tified that  defendant's  hand  was  cut,  hot  of- 
ficers who  examined  liis  hand  on  the  succeeding 
day  found  no  wonod.  Defendant  was  shown  to 
have  a  bad  reputation.  Held  to  sustain  a  con- 
viction for  murder  in  the  second  degree. 

2,  Where  deceased  Is  shot  in  the  baclc,  and 
all  the  witnesses  present  at  the  time  except 
defendant  testifr  that  deceased  was  not  at- 
tacking defendant  when  the  fatal  shot  was 
fired,  and  no  wounds  are  found  on  defendant's 
person,  an  erroneous  instruction  on  aelf-defenae 
Is  not  reversible  error,  though  defendant  whoaa 
reputation  was  Impeached,  testified  that  the 
shot  was  fired  la  selt-defMise. 

8.  An  erroneous  Instmctlon  on  mvtdw  In  the 
first  degree  will  not  be  considered  on  an  appeal 
from  a  conviction  tar  murder  In  the  second  de- 
gree. 

Appeal  from  circuit  court,  SL  Louto  coun- 
ty; Budol^  Hln^  JnOfsa, 

Flc^  Holloway  was  convicted  «t  murder 
in  the  second  degree^  and  be  appeals.  Af- 
firmed. 

Matthews  A  Shackelford,  for  appellant. 
Edward  G.  Crow,  Atty.  Gen.,  and  Sam  B. 
Jeffries.  Asst  Atty.  Qen.,  for  the  State. 

SHERWOOD,  J.  Some  negroes  had  a. 
dance  In  St.  LoiUs  county,  about  &  mile  and 
a  half  from  BlUsvllle,  on  the  ClaAsoa  road, 
on  the  nl^t  of  the  80th  day  of  December, 
1899,  at  the  house  of  Matilda  Stafford,  moth- 
er of  defendant  The  dance  ceased  about  6 
o'clock  next  momliq:,  and  <m  Its  dtoomtinn- 
ance  trouble  began  between  defradant  and 
Austin  Watts,  In  the  kltdien.  about  another 
glass  <rf  wine,  whidi  def^itont,  the  master 
of  ceremonies,  refused  to  let  him  have. 
Thereupon  quarreling  began  between  them, 
which  resulted  In  Watts,  who  was  evidently 
at  the  time  ttying  to  get  away  from  d^end- 
ant,  being  shot  In  the  baclc  by  the  fourtii 
shot  fired,  whereupon  he  sank  to  the  floor, 
and  died  in  a  few  days  thereafter,  his  spinal 
marrow  being  nearly  severed  by  the  bullet 
Watts,  at  the  time  he  was  shot,  was  going 
out  of  the  kIttAien.  He  was  gi^g  towards 
the  east  kitchen  door.  He  was  "moving 
pretty  swift"  He  had  1^  the  middle  of  the 
kitchen,  and  was  trying  to  get  away.  He  al- 
most fell  In  the  door.  Being  raised  up,  at 
hto  request  by  two  of  those  present,  he  vras 
seated  In  a  ch^r,  when  he  a^  to  those  irho 
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aaslsteA  talm:  "I  want  yon  boys  to  warch 
me,  and  say  If  I  have  got  a  raaor.  HoUoway 
claimed  I  was  after  him  wlHi  a  razor."  He 
then  said  to  Maaaey  and  Herman,  "^wie  Is 
an  Iron  handled  knife  In  my  right-hand  pock- 
et" Therenpon  they  searched  Watts,  and 
fonnd  no  razor  oc  blm,  and  only  a  little  pock- 
etknlfe,  which  was  dosed,  and  which  Watts 
gave  to  Herman  to  keep  till  be  called  for  It. 
Dr.  Neltert  testified  that  the  bullet  "entered 
the  b&A  [of  Watts]  about  on  a  level  with 
the  eleventh  dorsal  vertebra,  a  little  to  the 
left  of  the  median  line";  and  be  stated  fur- 
ther that  the  bullet  penetrated  the  spinal 
vertebm,  and  almost  severed  the  spinal  cord, 
resulting  In  paralysis  and  death. 

As  a  sample  of  tbe  testimony  given  on  be- 
half of  the  state.  Lawrence  testified,  in  stib- 
stance,  the  following:  "I  know  the  defend- 
ant Floyd  HoUoway.  I  knew  Austin  Watts 
In  his  lifetime.  Have  known  Holloway  six 
years.  I  hare  lived  In  that  neighborhood  for 
tbe  last  six  years.  Floyd  was  living  at  the 
Stafford  House  on  tlie  Slst  of  December  lest. 
I  was  there  on  that  day.  and  In  the  kitchen 
at  the  time  the  trovble  started.  It  was  be- 
tween seven  and  eight  o'dodE  In  tbe  morn- 
ing, as  near  as  I  can  get  at  It  We  were 
having  a  little  dance  tbere^  Floyd  had  left 
word  at  my  house  tbet  he  was  going  to  have 
a  watcb  raffled,  and  asked  me  and  my  wife 
to  come  over,  and  we  w«it  over  there;  and 
there  was  not  enough  come,  and  he  dldnt 
have  It  and  so  we  had  a  dance  Instead. 
Austin  Watts  and  WUl  Booth  furnished  the 
music.  Tbe  dance  broke  -ajfi  abont  half  past 
five  o'clock.  Just  before  this  difficulty  oc- 
curred, Floyd  was  in  the  other  room  some- 
where- He  was  not  In  tbe  room  where  I 
waa  Joe  Massey.  John  Stafford.  Jim  Her^ 
man,  and  myself  was  in  the  kltchm,  talkbig 
about  Khooi  days.  There  had  been  no  trou- 
ble between  any  of  us  that  1  knew  of.  Dl- 
recUy  Ployd,  the  defendant  came  into  tbe 
kitchen.  Austin  says,  'I  don't  want  to  fight* 
I  thought  they  was  playing.  But  Austin 
says,  'I  don't  want  to  fight.  I  would  not 
raise  my  hand  to  hit  you  in  here  at  all.* 
Floyd  says,  'I  guess  you  must  be  locating  for 
something.'  And  he  says,  'Yes,  I  want  a 
drink  of  wine.'  And  Floyd  says,  'I  Just 
awhile  ago  gave  yon  a  drink.  Do  you  want 
It  all  7  Austin  says,  'No,  I  don't  want  it  all 
All  I  want  is  a  drink  ot  wine.'  And  Floyd 
says,  'I  won't  give  you  the  wine.'  Austin 
says,  'niat's  aD  right  I  don't  want  to 
have  any  fuss.  If  yon  come  down  here  for 
a  fuss,  yon  can  go  back  upstairs.'  Floyd 
says,  *You  make  me  go  baA  upstairs.'  Aus- 
tin says,  *Mo,  you  can  stay  in  your  own 
bouse.  If  yon  want  to  fight  I  will  meet  yon 
somewhere,  and  fight  It  out'  Then  Floyd 
says.  Ton  Mack  sen  of  a  bitch,  If  yon  can 
fight  it  out  somewhere  else,  fight  It  out  heKf 
and  Austin  went  to  pull  his  coat  off,  and 
Floyd  put  his  hand  in  his  pocket  and  I 
went  Cor  tbe  door.  Floyd  says,  *Toa  bladt 
son  of  a  Mtch,  If  yon  can  flgbt  it  out  some 


place  else,  you  can  fight  it  out  here.'  Austin 
didn't  say  anything,  but  pulled  his  coat  off. 
Joe  Stafford  run  and  grabbed  Flt^d,  and  I 
saw  tbe  plstid  coming  out  ef  Floyd's  pocket, 
and  I  fell  on  my  hands  and  op^ed  tbe  door, 
and  aa  the  door  opened  the  gun  said 't— o— o,' 
and  a  bullet  struck  over  me.  I  heard  five  re- 
ports. I  didn't  see  anything  In  Austin's 
hand  when  he  took  his  ooat  off.  I  didn't 
see  him  get  out  of  his  coat  though,  for  when 
I  looked  hack  last  he  had  bis  coat  this  way 
(illustrating,  Just  aa  I  was  going  for  the 
door.  Stafford  had  hold  of  Floyd.  I  saw 
no  cuts  or  bruises  on  Floyd's  hand  or  face." 
Stafford,  defoidanf s  stepfather,  who  was 
present  In  the  kitchen  when  the  shots  were 
fired,  and  who.  with  another,  tried  to  sepa- 
rate the  combatants,  testified  he  saw  no 
blood  on  defendant  after  the  shooting  was 
over.  Massey,  who  was  present  in  tbe  kitch- 
en when  th^  shooting  occtirred,  testified  he 
did  not  see  any  marks  of  cutting  on  defend- 
ant at  the  time,  but  saw  be  had  bla  hand 
tied  up.  but  didn't  see  any  marks.  Herman 
testified  that  when  defendant  fired  the  first 
shot  Watts  waa  about  16  feet  away  from 
him,  and  that  during  the  tussle  Watts  did 
not  get  close  enough  to  defendant  to  cut  him 
with  a  razor  or  knife,  and  that  witness  did 
not  see  Watts  have  any  kind  of  weapon  dur- 
ing tbe  scuffle;  and  no  witness  testifies  that 
he  saw  Watts  with  any  weapon  during  that 
time  except  defendant  Booth  testified  that 
defendant  was  getting  ready  to  shoot  as 
Watts  was  pulling  off  his  coat;  that  Watts, 
during  the  strugt^e.  was  not  nearer  defend- 
ant than  six  feet;  and  that  he  saw  no  cuts 
on  defendant.  Hamm  testified  that  defend- 
ant said  to  Watts,  "Ton  can  fight  as  good 
here  as  outside,"  and  that  as  Watts  was  pull- 
ing off  his  coat  and  started  towards  defend- 
ant the  latter  pulled  his  pistol,  and  began  to 
fire;  and  that  witness  did  not  notice  any 
blood  on  defendant's  hands  or  head.  De- 
fuidant  went  to  the  county  jail  and  surren- 
dered himself  on  the  Ist  of  January.  1900^ 
and  Kerth,  the  sheriff  and  keeper  of  the  jail, 
testified  that  there  was  nothing  the  matter 
with  defendant's  finger  at  that  time,  nor  did 
he  have  It  tied  up.  Albert  Autenrleth  testi- 
fied that  "defendant  Floyd  Holloway,  came 
to  Clayton  on  the  day  after  the  shooting,  and 
gave  himself  np.  His  for^nger  was  not 
bandaged.  He  said  that  he  had  gotten  Into 
some  dlfi^culty,  and  a  man  had  struck  him 
'wltii  a  razor,  and  had  cut  him  on  the  band, 
and  I  said.  'Floyd.  I  dont  see  any  cuf  and 
he  said,  'He  hit  me  with  a  razor,  and  that 
Is  the  reason  I  shot  Mm.*"  Heiss,  Hock, 
and  Bchumacho'  all  tesUfled  as  to  defend* 
anf  8  bad  reputatiML 

On  his  own  b^alf,  defendant  testified  sub- 
stantially as  foUows:  "I  live  at  BllisviUe. 
St  Louis  county,  BClssonrl,  wi^  my  mother, 
Matilda  Stafford.  I  was  at  home  on  the 
night  of  tbe  Slst  day  of  December,  1888. 
After  I  gaTe  the  raffle  ont,  and  oiough  did 
not  come,  ve  postpwted  it,  and  thought  we 

Digitized  by  Google 


602 


ei  SOXrrHWBSTBBN  RBPORTEK 


would  enjoy  onnelTea  aDyway,  and  1  en- 
gaged Watta  to  play;  and  I  told  him  If  I 
found  we  didn't  have  enough  to  have  a  raf- 
fle I  didn't  want  him,  because  I  couldn't 
pay  him,  but  I  told  him  If  he  wanted  to 
stay  there  with  the  rest  of  tho  people  he 
could  do  It  We  had  for  refreshments  wine, 
candy,  and  cake.  I  bad  some  difficulty  with 
Watts  the  next  morning.  That  commenced 
about  six  o'clock.  Immediately  before  that 
I  was  upstairs,  bnt  I  can't  say  where  Watts 
was.  When  I  left  him,  he  had  his  overcoat 
on,  and  bad  bid  me  the  time  to  go  home. 
I  left  him  at  the  kitchen  door.  After  I  had 
been  upstairs  for  awhile,  Willie  Booth  called 
me,  and  I  asked  him  what  he  wanted,  and 
be  said,  'Austin  Watts  wants  to  see  yoo.* 
Well,  I  never  said  anything,  and  I  set  there 
B  while,  and  WllUe  called  me  again,  and  I 
eald.  What  do  you  want?*  And  he  says, 
•Austin  wants  to  see  you;*  but  I  set  there 
with  the  door  shut,  and  in  a  few  minutes 
after  that  Austin  called  me,  and  be  says, 
'Come  down;  I  want  to  see  you;'  and  when 
I  got  down  to  the  foot  of  the  steps  he  says, 
'Well,  there  Is  something  more  due  me.  Isn't 
there?  And  I  said,  'What  Is  lt7  And  he 
says,  'I  want  more  wine,*  And  I  says,  'I 
told  John  Staftord  to  give  you  some.  Dia 
you  get  it?  'Yes.'  he  says,  'but  by  God, 
there  fs  something  more  than  that  dne  me.' 
He  says,  *Do  you  suppose  I  wonid  play  here 
all  night  for  nothing?  And  I  says,  'Austin, 
you  never  played  but  a  few  sets,  and  yon 
and  me  made  an  agreement  that  before 
yon  played  a  single  set  that  as  there  was 
but  a  little  crowd,  you  w^ould  stay  and  en- 
Joy  yourself  with  us,  didn't  you?  And  I 
says,  'I  will  go  into  the  kitchen,  and,  If 
there  is  any  money  In  there  that  I  took  up 
during  the  time  of  the  dance,  I  wilt  give  it 
to  you;*  and  be  came  In  behind  me.  and  shut 
tHe  door,  and  he  says.  'By  Gk>d,  I  want  a 
glass  of  wine.'  And  I  says,  'Well,  do  you 
want  the  jug?  And  he  says,  'No,  I  don't 
want  the  jug.'  And  I  says,  'Austin,  you 
got  the  glass  of  wine  that  you  asked  for 
before  you  were  going  home,  and  I  ain't 
going  to  give  you  any  now.'  And  he  says, 
'Well,  I  want  that  wine  or  the  money.'  And 
I  says,  'I  don't  owe  you  any.'  He  says, 
'That's  all  right;  I  will  see  you  after  this.' 
I  says,  'What?  And  he  says,  I'hat's  all 
right;  I  will  meet  yon  In  a  country  road.* 
I  says,  'What  are  you  talking  about,— fight- 
ing? And  he  says,  'You  can  call  It  any- 
thing you  want  to.'  And  I  says,  'If  you  are 
talking  about  fighting,  we  can  settle  that 
right  here.'  He  says,  'I  am  a  man  amongst 
men.'  And  I  says,  'So  far  as  your  figbUng 
here  Is  concerned,  you  can't  do  it.  I  don't 
keep  this  for  a  fighting  ball.'  And  he  says, 
'By  God,  I  am  going  to  have  my  money  or 
have  you;'  and  he  started  to  take  off  his 
overcoat  and  he  ran  his  hand  down  like  this 
(Indicating),  and  threw  his  overcoat  back  on 
Us  shoulder,  and  started  down  with  bis 
hand,  and  thaf  s  all  I  could  sea  John  Staf- 


ford grabbed  me  and  Joe  Massey  him.  and 
when  Stafford  grabtwd  me  I  tried  to  get 
loose,  and  this  boy  stnu^  ovar  8taffbrd*s 
Bhouldw  at  me.  I  threw  np  my  hand  like 
that  and  be  struck  me  on  the  hand  rigbt 
here.  There  la  the  mark.  I  bad  a  rertdTer 
in  uy  pocket  I  bad  my  band  on  my  podcet 
when  Stafford  grabbed  me,  and  he  advanced; 
and  I  hollered  and  said,  'Look  out  Staffwl! 
that  fellow  Is  going  to  cot  me;*  and  with 
that  be  struck  me.  Massey  was  trying  to 
keep  the  fellow  away  from  me.  I  shot  four 
times.  The  first  shot  occurred  when  Staf- 
ford grabbed  me  by  the  arm  and  this  fel- 
low advanced.  The  next  shot  was  fired  in 
the  tussle.  He  was  advancing  on  me  all  the 
time.  When  I  shot  the  fourth  shot  he  tam- 
ed, and  made  a  couple  of  steps,  and  fell; 
and  I  had  another  bullet  yet  hut  I  dldn*t 
shoot  any  more.  He  Just  turned  as  I  shot 
He  was  close  enough  to  strike  me  if  I  hadn't 
dodged  and  got  out  of  bis  way.  The  folks 
tied  up  my  hand,  which  was  bleeding.  I 
never  went  to  the  kitchen  any  more." 

Defendant  is  supported  In  his  testimony 
as  to  having  had  hie  hand  cut  by  Watts 
by  the  testimony  of  bis  mother  and  sister 
as  to  the  fact  of  his  hand  being  cut  and  that 
they  bound  it  np,  and  poured  turpentine 
into  the  wound;  and  they  also  testified  that 
immediately  after  the  shooting  they  went 
Into  the  kitchen,  saw  Watts  seated  In  a 
chair,  and  he  then  admitted  that  he  was  in 
the  wrong,  and  he  only  was  responsible  for 
what  had  occurred.  But  on  this  point  their 
testimony  Is  in  direct  opposition  to  the  tes- 
timony of  every  other  wltnew  present  Nor 
is  that  part  of  defendant's  testimony  .sup- 
ported where  he  says:  "So  far  as  your  fight- 
ing here  Is  concerned,  you  can't  do  it  I 
don't  keep  this  for  a  fighting  hall.*'  No  oth- 
er witness  corroborates  this  statement,  but 
all  tbelr  testimony  Is  at  variance  with  It; 
Indeed.  It  Is  directly  repugnant  to  what  d^ 
fendant  had  testified  to  but  a  moment  be- 
fore. Nor  Is  there  testimony  countervailing 
that  in  relation  to  defendant's  bad  charac- 
ter, and  defendant  Is  the  only  one  of  the 
witnesses  present  who  testified  to  seeing 
Watts  with  a  weapon  in  his  hand.  Hamm 
testified  that  so  soon  as  defendant  began 
to  shoot  Watts  began  jumping  around;  and 
he  also  testified  that  Watts  was  never  closer 
than  three  or  four  feet  of  defendant  while 
they  were  in  the  kitchen;  and  that  when 
the  third  shot  was  made  Watts  was  Jnst 
turning  to  run,  when  witness  sprang  through 
the  door,  and  on  the  outside  heard  the  fourth 
shot  The  Jury  fonnd  defendant  guilty  of 
murder  In  the  second  degree,  and  assessed 
his  punishment  at  imprisonment  in  the  pen- 
itentiary for  the  term  of  bis  natural  life, 
and  on  this  verdict  Jm^ment  and  sentence 
went  in  regular  coarse,  and  defendant  ap- 
peals. 

Complaint  Is  made  on  bdialf  of  defendant 
that  the  verdict  Is  "titte  resolt  of  prejudice, 
passion,  and  partiality.**  Then  la  no  sncta 
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ground  la  the  moUoD  for  a  new  trial,  and, 
If  tbera  wwe,  tbe  testtmimx  abundantly  war- 
rants a  Terdict  for  murder  in  the  first  de- 
gree. Defendant  offered  to  flgbt  Watts  In 
the  bouse  where  they  were.  Nothing  was 
said  Id  that  offer  about  a  fight  with  weapons, 
and,  this  being  the  case.  If  defendant  as 
the  testimony  dearly  shows,  agreed  to  fight 
Watts  In  tile  room  where  they  were,  In  the 
ordinary  fashion,  In  order  to  take  undue 
advantage  of  him,  and  under  color  of  fight- 
ing on  equal  terms,  uses  from  the  Inception 
of  the  contest  a  deadly  weapon  on  his  ad- 
versary, as  defendant  did  do,  and  as  the  tes- 
timony shows  he  did  do,  then,  accwdlng  to 
all  the  authorities,  defendant  Is  guU^  of  the 
highest  grade  of  murder.  State  v.  Christian, 
66  Ma  138.  But  It  l8  Insisted  that  the  fourth 
instruction  given  at  the  state's  Instance  Is 
Incorrect  as  regards  the  doctrine  of  self-de- 
fense. This  may  be  true,  and  yet  that  fur- 
nishes defendant  no  legitimate  ground  of 
censure  upon  that  Instruction  for  the  pal- 
pable reason  that  there  was  no  self-defense 
In  this  case;  and  the  physical  facts  in  the 
case  aa  well  as  the  evidence  show  deceased 
was  shot  In  the  back,  as  he  was  attempting 
to  escape  from  the  murderous  aim  of  his 
adversary;  and  th^  show  also  that  defend- 
ant was  not  cut  on  the  hand  or  on  the  face, 
aa  be  pretends  he  was.  The  shot  In  the 
back  of  a  fleeing  adversary  shows  the  true 
animus  of  defendant  In  doing  the  fatal  act; 
shows  It  was  not.  prompted  by  self-defense. 
Nether  courts  nor  Juries  should  stultify 
themselves  by  believing  physical  Impossibili- 
ties. No  amount  of  perjured  testimony  can 
break  down  the  fact  that  defendant  was 
shot  almost  squarely  In  the  back.  This 
could  not  have  occurred  if  Watts  was  ad- 
vancing on  defendant  all  the  time,  as  de- 
fendant swears  he  was.  State  v.  Anderson. 
8D  Mo.  812.  1  S.  W.  IBS;  State  V.  Gllmore, 
95  Mo.,  loc.  dt  561,  5G6,  8  B.  W.  S59,  912; 
State  V.  Bryant,  102  Mo.  24,  14  S.  W.  822; 
State  V.  Tabor,  96  Mo.  586.  8  S.  W.  744; 
State  V.  Turlington.  102  Mo.  642,  15  S.  W. 
141.  Nor,  In  this  connection,  should  It  be 
forgotten  that  defendant's  reputation  was 
thoroughly  Impeached.  The  Instructions  as 
to  self-defense,  taken  aa  a  whole,  seem  to 
be  substantialtir  correct 

Instructions  were  given  on  murder  In  the 
first  and  second  degrees  and  on  manslaugb- 
ter  In  the  fourth  degree,  as  to  which  It  Is 
needless  to  say  more  than  that  they  were 
very  favorable  to  defendant  snd  covered 
all  the  ground  legitimately  covered  by  those 
asked  by  defendant 

Complaint  is  furtber  made  that  error  oc- 
cnrred  in  giving  an  Instruction  on  murder 
In  the  first  degree.  But  this  point  Is  not 
open  to  contention  In  this  court,  owing  to 
the  fact  that  defendant  was  not  found  guilty 
of  that  grade  of  homicide.  See  cases  cited 
In  state's  brief.  In  defining  murder  In  the 
first  degree^  a  definition  Is  given  ctf  "de> 


Uberately"  In  connection  with  the  term  **vlo- 
lent  passion,"  which  Is  not  d^ned.  fiaas- 
moch,  however,  aa  defendant  was  not  con- 
victed of  the  grade  of  crime  referred  to,  the 
failure  to  define  "vloloit  passion"  can  have 
worked  him  no  hnrt  See  State  t.  Snell, 
78  Mo.  240. 

For  these  x«uons,  Jndgmott  affirmed.  All 
concur. 


STATE  ex  rel.  GOTTLIEB,  OoUcctor,  v. 
METROPOLITAN  ST.  EY.  00. 

(Supreme  Court  ot  MlBsonri.    Feb.  19,  1901.) 

STREET  RAILROADS— TAXATION— BTATUTORT 
PROVISIONa— ASSBSSHBNT— LBVT  —  CONSTI* 
TUnONAL  UkW-CUi&a  LEGISLATION. 

1.  Act  Oeu.  Assem.  1887,  to  provide  a  more 
UDlform  asBessment  and  taxation  of  street  rail- 
roads In  cities,  by  sections  1  and  2  provides 
that  the  chief  officer  of  evecy  street-railway 
comi)aD7  in  every  city  shall  furnish  to  the 
state  auditor  a  statemcat  setting  out  the  full 
len^h  of 'the  line,  and  the  leagtb  In  each  coun- 
ty, municipal  township,  and  ci^  through  or 
in  which  it  is  located,  which  ^aU  be  taxed  as 
property  of  private  persoosi,  and  assessed,  ap- 
portioned, certified,  levied,  and  collected  in  the 
same  manner  as  other  railroad  pn^erty.  Sec- 
tion S  repeals  all  acts  Inconsistent  with  the 
act  Held,  that  a  atreet  railroad,  a  part  of 
whose  line  Is  within  two  cities  and  a  part  not 
within  any  ci^,  is  subject  to  taxation  under 
such  act 

2.  The  act  being  applicable  to  all  street  rail- 
roads in  the  state  w  not  unconstitutional  as 
class  legislation. 

3.  Act  Gen.  Assem.  1897,  §6  1-8,  provide  that 
a  statement  of  the  properly  of  a  street-railway 
company  shall  be  made  to  the  state  auditor, 
the  property  bo  returned  to  be  assessed,  and 
taxes  thereon  levied  and  collected,  as  other  rail- 
road property.  2  Rev.  St  1889.  e.  138,  art  8, 
divides  the  property  ot  railroads  for  the  pur* 
poses  of  taxation  Into  two  classes,  the  local 
and  the  distributable;  the  distributable  consist- 
ing of  roadbed,  rolling  stock,  and  other  mova- 
ble property,  which  Is  returned  by  the  com- 
pany to  the  auditor,  assessed  aa  an  entirety  by 
the  state  board  of  equalization,  the  volne  ap- 
portioned among  the  several  counties,  cities, 
towns,  villages,  and  munldpal  townships  in 
which  the  road  is  located,  and  the  assessment 
certified  to  the  county  court  ffeZd,  that  it  was 
proper  to  assess  the  whole  property  of  a  street 
railroad,  and  apportion  and  certify  its  assessed 
value  in  the  manner  prescribed  for  the  assess- 
ment of  the  diBtributable  propwty  of  other 
railroads. 

4.  Under  Act  Gen.  Assem.  1897,  8S  1-3,  pro- 
viding that  the  whole  property  of  a  street  rail- 
road shall  be  subject  to  taxation  to  the  some 
extent  as  the  property  of  private  persons,  the 
taxes  to  be  levied  and  collected  In  the  same 
manner  as  on  other  railroads,  it  was  proirer  to 
levy  the  school  taxes  at  the  rate  levied  on  oth- 
er property  in  each  school  district  instead  of 
at  the  average  rate  of  severaJ  school  districts 
throughout  the  county,  as  prescribed  for  levying 
school  taxes  on  other  raiuoads  by  3  Bev.  St 
1889,  t  7732. 

In  banc.  Appeal  ttom  drcnlt  court,  Jack- 
son county;  Edward  P.  Gates,  Judge. 

Action  by  tbe  state,  on  the  rdatl<m  of 
Obrls  Gottileb,  collector  of  revenne  of  Jack- 
son  connty.  against  the  >fetrop4riltan  Street- 
Ballway  Company.  From  a  Judgment  In  fa- 
TW  of  plaintiff,  dfifflodant  aivsali.  Affirmed. 
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Frank  Hagennon,  Daalel  B.  Holmea,  aud 
WUlard  P.  Hall,  for  Appellant  H.  IC.  BCert- 
wetlier,  fw  reiqMndeat 

BRACE,  J.  This  Is  an  action  In  the  name 
of  the  Btate  by  the  collector  of  the  revenue 
of  Jackson  county  to  recover  delinquent  taxes 
for  the  year  1896,  assessed  and  levied  on 
the  property  of  the  defendant  In  that  coauty, 
as  follows:  For  school  taxes  of  the  school 
disti-lct  of  Kansas  aty,  $9,233.56;  for  school 
taxes  for  the  school  district  of  Independence, 
$117.10;  for  school  taxes  for  the  school  dis- 
trict of  Westport,  $384.23;  for  school  taxes 
of  district  No.  4—49—33,  $24.97;  for  school 
taxes  for  district  No.  3— i9-33,  $117.78;  for 
school  taxes  for  district  No.  0  10  82,  $94.02; 
for  school  taxes  for  district  No.  1^-50-32, 
$181.&7,— amounting  iQ  the  aggregate  to  the 
sum  of  $10,153.32,  for  which  amount,  with 
Interest  penalties,  and  costs,  the  plaintiff 
obtained  judgment  In  the  circuit  court  ftnd 
the  defendant  appeals. 

These  taxes  were  assessed  and  levied  In 
pursuance  of  the  provisions  of  an  act  of  the 
general  assembly  approved  March  11,  1887, 
entitled  "An  act  to  provide  a  more  uniform 
assessment  and  taxatlcm  of  street  railroads 
In  cities  of  this  state,"  which  is  as  follows: 

"Section  1.  On  or  before  the  first  day  of 
January  1ft  each  year,  the  president  or  other 
chief  officer  of  every  street  railroad  company 
in  every  city  oC  this  state  whose  line  is  now 
or  shall  hereafter  become  so  far  completed 
and  In  operation  as  to  run  horse  cars,  elec- 
tric cars,  cable  cars  or  cars  propelled  by  any 
other  device  for  the  transportation  of  passen- 
gers, shall  furnish  to  the  state  auditor  a 
statement,  duly  subscribed  and  sworn  to  by 
said  president  or  other  chief  officer,  before 
some  officer  authorized  to  administer  oaths, 
setting  out  In  detail  the  full  length  of  the 
line,  so  far  as  completed.  Including  branch 
or  leased  lines,  the  entire  length  In  this 
state,  the  length  of  double  or  side  trades,  the 
length  of  such  line  located  upon  real  estate 
to  which  such  company  may  have  title  as 
right  of  way,  the  length  of  such  line  located 
upon  the  public  streets  or  thoroughfares  of 
any  city,  together  with  all  cars,  motors,  grip 
cars,  live-stock,  electric  tn^ley  wires,  cables, 
cable  conduits,  power  houses,  stables  and  all 
other  property,  real,  personal  or  mixed,  own- 
ed, u&ed  or  leased  on  the  first  day  of  June, 
which  may  be  used  in  or  Incident  to  the 
operation  of  euch  street  railroad,  the  length, 
of  such  line  In  each  county,  mtmJcipal  town- 
ship and  city  through  or  In  which  it  Is  lo- 
cated, and  the  cash  valne  of  the  several 
Items  embraced  In  the  statement. 

"Sec.  2.  The  said  property  returned  to  the 
state  auditor,  as  by  the  first  section  of  this 
act  required,  shall  be  subject  to  taxation  for 
state,  county,  munldpal  and  other  purposes 
to  the  same  extent  as  the  real  and  personal 
property  of  private  persons,  and  the  same 
shall  be  assessed,  atq^ortloned,  cerdOed  and 
tlie  taxes  thereon  levied  and  collected  at  the 


time  and  In  the  manner  which  Is  now  or 
may  hereafter  be  provided  by  law  for  the 
assessment  and  taxation  of  other  railroad 
property. 

"Sec.  S.  It  being  the  purposes  of  tikis  act 
to  make  the  imperty  of  street  railroads  in 
cities  assessable  and  taxable  In  the  same 
manner  which  Is  now  or  may  hereafter  be 
provided  by  law  for  the  assessment  and  tax- 
ation of  other  railroad  property,  all  acts  and 
parts  of  acts  inconsistent  or  In  conflict  here- 
with, are  hereby  repealed." 

r^ws  1897,  pp.  215,  216l 

The  city  of  Kansas  is  the  domI<dIe  of  the 
defendant  and  the  seat  of  Its  plant  The 
city  of  Westport  Is  ctmtlguous  thereto,  and 
the  city  of  Independence  is  In  the  vicinage 
thereof.  The  line  ot  defendant's  railroad  is 
located  on  the  streets  and  thoroughfares  of 
those  cities,  and  between  Kansas  City  and 
Independoice  passes  ovw  territory  not  with- 
in the  corporate  Umlts  of  eftber  of  ttuse 
cities. 

1.  Hbe  first  ctwtentlon  of  the  defendant  is 
that  by  reason  of  the  fact  that  the  wht^e  of 
the  defendant's  line  (rf  railroad  Is  not  In  a 
single  city,  and  part  of  It  not  within  the 
limits  of  any  city,  the  law  does  not  api^y 
to  the  defendant  or  Its  property.  This  con- 
tention seems  to  be  based  upon  the  use  of 
the  words  "In  cities"  In  the  title  and  text 
of  the  act  The  purpose  of  the  act  evi- 
dent upon  Its  face.  Is  to  provide  a  uniform 
system  for  the  assessment  and  taxation  of 
that  class  of  property  known  as  "street  rail- 
roads," and  to  this  end  the  act  requires  that 
the  chief  officer  "of  every  street-rallroad 
company  in  every  city  of  this  state"  furnish 
the  state  auditor  with  a  sworn  statement  of 
the  length  of  Its  line  of  railroad  'in  this 
state,"  Its  length  "in  each  county,  municipal 
township,  and  city  through  or  In  which  It  is 
located,"  its  length  upon  real  estate  to  which 
the  company  has  **tltle  as  right  of  way," 
and  the  length  of  such  line  located  upon  '*the 
public  streets  or  thoroughfares  of  any  dty," 
together  with  all  other  property,  real,  per- 
sonal, or  mixed,  "used  in  or  incident  to  the 
operatltm  of  such  street  railroad."  The  prop- 
erty thus  returned  Is  the  property  for  the 
assessment  and  taxation  of  which  this  act 
makes  provision.  That  the  defendant  Is  "a 
street-railway  company  In  a  dty  of  this 
state"  Is  beyond  question.  That  the  prop- 
erty of  such  a  company  comes  within  the  pro- 
visions of  this  act  not  iKily  when  its  line  is 
located  on  "the  public  streets  and  thorough- 
fares" of  a  single  dty,  but  also  when  located 
on  the  public  streets  and  thoroughfares  of 
any  dty,  one  or  more,  "through  or  in  which 
It  is  located,"  and  also  when  Its  line  may 
be  extended  on  its  "right  of  way"  through 
or  Into  "a  municipal  township  not  within  the 
limits  of  such  cities,"  is  a  fair  and  reasonable 
construction  of  this  act  The  words  "In 
dtlea,"  In  the  title,  and  In  section  8  of  the 
act  were  evidentily  used  as  words  of  de- 
■criptlMi,  and  ought  not  to  bare  the  effect 
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of  limiting  the  terms  of  tbe  text  as  a  whole. 
This  act  l8  applicable  to  the  defendant's 
street  railroad,  and,  ^Ing  ai^llcable  aa  well 
to  all  other  street  railroads  existent  In  this 
state,  is  not  obnoxious  to  the  constitutional 
Inhibitions  of  class  legislation;  and  this  also 
disposes  of  defendant's  second  contmtton. 

2.  The  defendant's  main  contention,  how- 
ever, is  that  these  school  taxes  are  void,  for 
the  reason  that  they  were  not  assessed  and 
levied  In  accordance  with  the  provisions  of 
this  act  the  second  section  of  which  requires 
that  the  property  so  returned  to  the  auditor 
"shall  be  assessed,  apportioned,  certified,  and 
taxes  thereon  levied  and  collected,  at  the 
time  and  in  the  manner  which  Is  now  or  may 
hereafter  be  provided  by  law  for  the  assess- 
ment and  taxation  of  other  railroad  prop- 
erty," and  tbe  third  section  of  which  declares 
tbe  purpose  of  the  act  to  be  to  make  the 
property  of  street  railroads  "assessable  and 
taxable  In  the  same  manner  which  is  now 
or  may  hereafter  be  provided  by  law  for  tbe 
assessment  and  taxation  of  other  railroad 
property";  and  It  Is  on  these  provlsltms  of 
the  act  that  this  contention  seems  to  be 
based.  By  the  law  for  the  assessment  and 
taxation  of  other  railroads  (article  8,  c.  13<8, 
2  Rev.  St  1889)  the  property  ot  such  rail- 
roads, for  the  purposes  of  taxation,  is  divided 
Into  two  classes;  <me  consisting  of  the  road- 
bed, rolUng  stock,  and  other  movable  prop- 
erty, which,  for  convenience,  may  be  desig- 
nated as  "distributable  pn^rty."  This 
class  is  returned  by  the  company  to  the  au- 
ditor, assessed  as  an  entirety  by  the  state 
board  of  equalization,  and  the  value  thereof 
apportioned  to  the  several  counties,  cities, 
towns,  villages,  and  municipal  townships  in 
which  such  railroad  is  located,  and  the  as- 
sessment c«tlfled  to  the  county  courts.  Sec- 
tions 7718,  7727.  The  other  class,  which  may 
be  designated  as  "local  property,"  embracing 
all  other  property  of  such  railroads,  and 
which  Is  not  returned  to  the  auditor.  Is  as- 
sessed by  the  local  authorities  aa  other  local 
property  Is  assessed.  Section  7728.  Upon 
these  assessments  the  county  courts  levy  the 
texee  authorized  by  law.  Sections  7728, 7731. 
Now,  by  the  first  section  of  the  act  of  March 
11,  1897.  all  the  property  of  a  street  railroad 
Is  required  to  be  returned  to  the  auditor,  and 
this  Is  the  i>roperty  which,  by  this  act  the 
state  board  of  equalization  is  required  to  as- 
sess, apportltH),  and  certify  to  the  county 
conrts  In  the  manner  provided  by  law  for  the 
assessment  ot  other  railroad  property.  The 
only  manner  provided  by  law  for  that  board 
to  assess  the  property  of  other  railroads  was 
that  prescribed  for  the  assessment  of  the 
distributable  property  of  such  railroads,  and 
that  Is  necessarily  the  manner  required  by 
this  act  for  the  assessment  of  the  whole  prop- 
erty of  a  street  r&llroad.  The  defendant's 
railroad  was  assessed,  the  assessed  value  »p- 
portioned  and  certified  to  the  county  court  In 
that  manner,  and  hence  assessed  In  accord- 
ance with  the  regulremrats  of  tiie  act  Prior 


to  this  enactment  the  whole  property  of  a 
street  railroad  was  subject  to  assessment  for 
taxes  by  the  local  authorities.  The  effect  ot 
this  act  In  that  respect  was  simply  to  change 
the  assessing  authority  from  them  to  the  state 
board  of  equalization,  and  we  know  of  no 
reason  why  this  might  not  have  been  done. 
This  brings  us  to  the  levy.  The  manner  pro- 
vided by  law  for  the  levy  of  school  taxes 
upon  the  propeiiy  of  other  railroads  is  as 
follows:  "Pot  the  purpose  of  levying  school 
taxes.  *  *  *  In  tbe  several  counties  of 
this  state,  on  the  roadbed,  rolling  stock,  and 
movable  property  of  railroads  In  thds  state, 
the  several  county  courts  ^lall  ascertain  from 
the  returns  In  the  office  of  the  county  clerk 
the  average  rate  of  taxation  levied  for  sdiool 
purposes  *  *  *  by  the  several  local 
school  l)oard8  or  authorities  of  the  several 
school  districts  throughout  the  county.  Such 
average  rate  for  school  purpoees  shall  be 
ascertained  by  adding  together  the  local  rates 
of  the  several  school  districts  in  the  county, 
and  by  dividing  the  sum  thus  obtained  by  the 
whole  number  of  districts  levying  a  tax  for 
school  purposes,  and  shall  cause  to  be  charged 
to  said  railroad  companies  taxes  for  school 
purposes  at  said  average  rate  on  tbe  propor- 
tionate value  of  said  railroad  property  so  cer- 
tified to  the  county  court  by  the  state  au- 
ditor, •  •  •  and  the  said  clerk,  shall  ap- 
portion the  said  taxes  for  school  purposes,  so 
levied  and  collected,  among  all  the  school 
districts  In  his  county.  In  proportion  to  tbe 
enumeration  returns  of  said  districts:"  pro- 
vided "that  all  lands,  workshops,  and  ware- 
bouses,  and  other  buildings  and  personal 
property  belonging  to  such  railroad  company 
lying  In  any  school  ddstrict,  shall  be  taxed  at 
the  same  rate  as  other  property  In  such  dis- 
trict and  the  school  taxes  •  •  *  there- 
on shall  go  to  tbe  district  In  which  such 
lands,  depots,  workshops,  or  buildings  are 
situate."  Section  7782.  The  defendant's  con- 
tentiMi  is  that  as  the  whole  <^  its  property 
was  assessed  under  this  act  in  the  manner 
that  the  tlistrlbutable  property  of  steam  rail- 
roads Is  required  to  be  assessed,  the  school 
taxes  ought  to  have  been  levied  thereon  at 
the  rate  prescribed  by  the  statute  for  that 
class  of  the  property  of  such  railroads,— that 
Is,  at  the  average  rate  of  the  several  school 
districts  throughout  the  coun^.— Instead  of, 
ns  they  were,  at  the  rate  levied  upon  other 
property  In  each  district;  and  that  If  the 
school  taxes  bad  been  so  levied,  they  would 
have  been  sev«'8l  thousand  dollars  less  than 
they  are.  There  would  be  much  force  In 
this  contention  If  the  law  went  no  further 
than  the  clauses  we  have  been  hitherto  spe- 
cifically considering,  but  this  contention,  and 
the  argument  In  support  of  It  leaves  out  of 
view  the  first  dense  of  section  2,  containing 
the  dominant  Idea  of  that  section;  1.  e.  "the 
said  property  returned  to  the  state  auditor 
OS  by  the  first  section  of  this  act  required, 
shall  be  subject  to  taxation  tor  state,  county, 
nnmlclpal  and  othw  purposes  to  the  same  .ex- 
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tent  M  tiie  real  and  penonal  property  of  prl* 
▼ate  pBraoM."  This  clauw  of  the  act  fiir> 
nlaliea  a  complete  and  aatla factory  answer 
to  tbe  armiment  In  support  of  tfals  cwten- 
tl<»L  Tlie  ools  way  that  defendants  prop- 
erty could  be  subjected  to  taxation  for  scbool 
pvrposee  to  the  same  ertent  as  the  proper^ 
of  prirate  persons  was  by  levying  tbe  same 
rate  therefor  on  Its  property  in  each  district 
as  was  levied  upon  the  prcverty  of  private 
persons.  At  these  rates  the  taxes  sued  tot 
were  levied,  and  having  been,  as  we  have 
seen,  assesaed  and  levied  In  accordance  with 
the  requlmnents  of  this  act,  tiie  Judgmoit 
of  the  drcnlt  court  ought  to  be  afDrmed.  and 
it  is  accwdingly  so  ordered.  AU  concur. 


WINTKB  V,  KANSAS  CITY  CABLE  RT.  00. 

(Sapreme  Oonrt  of  Missouri,  Division'  No.  2. 
Jaoe  30,  1900.) 

BQDITT-JUDOJnSNT-aETTLHMBNT  AND  COM- 
PHOMISSt— FRAUD— RBLBASE  UNDBR  SBAI^ 
CONSIDERATION  —  RKSCIS^ ON— AMOUNT  KB- 
COTBRETD— AMOUNT  PAID—TBNDBR— NECGS- 
BZTY. 

1.  An  infant  obUlned  a  judgment  for  S5,000 
affalnst  a  solvent  railroad  compan;,  which  waa 
amrmed  by  the  sapreme  court.  On  execution 
sued  out  against  it,  defendant  interpleaded 
against  the  next  friend  Of  the  infant  and  cura- 
tors appointed  for  him  by  different  courts,  but 
without  paying  the  money  into  court.  The 
rightfnl  curator,  on  representations  bv  a  friend 
of  defendant  that  the  litigation  would  be  pro- 
tracted if  settlement  were  not  made,  obtnmed 
nn  order  from  the  probate  court  to  accept  f  1,- 
TiOO  In  full  settlement  of  tbe  judgment,  which, 
with  interest  accrued,  then  amounted  to  $(),800. 
Satisfaction  of  the  judgment  was  then  entered 
on  the  records.  Toe  order  was  subsequently 
rescinded  on  the  ground  of  mistake  as  to  the 
facts.  Held,  that  there  was  no  consideration 
for  the  release  of  the  balance  due  on  tbe  judg- 
ment, tbe  Infant's  right  thereto  being  no  longer 
in  dispute. 

2.  The  dlscontlnuaDce  of  vexatious  lawsuits 
brought  to  harass  tbe  attorneys  of  an  infant 
who  had  obtained  a  final  judgment  against  a 
railroad  company,  and  to  delay  the  collection 
thereof,  fnmishps  no  consideration  for  a  re- 
lease of  the  judgment  by  the  infanUs  curator 
for  less  than  the  amount  due  thereon. 

3.  Where  a  curator,  under  authority  of  the 
probate  court,  released  on  the  record  an  in- 
fant's judgment  against  a  railroad  company 
for  less  than  the  amount  due  thereon,  and  un- 
necessarily attached  his  seal  thereto,  the  seal 
did  not  conclusively  import  a  consideration  for 
the  dischaj^e  of  the  entire  debt. 

4.  Bev.  St.  1889,  {  20GO,  provides  that  when- 
ever a  specialty  or  other  written  contract  for 
the  payment  of  money  or  delivery  of  property 
shall  be  the  foundation  of  an  action  or  defense 
in  whole  or  in  part,  or  shall  be  given  in  evi- 
dence in  any  court  without  being  pleaded,  the 
proper  party  may  prove  want  or  failure  of  con- 
sideration thereof,  in  whole  or  in  part  ffeld, 
that  equity  would  inquire  into  the  considera- 
tion of  a  curator's  release  under  seal  of  an  In- 
fsnt'B  judgment  for  less  than  the  amount  there- 
of. 

5.  Where  an  infant  sought  to  rescind  his 
curator's  settlement  for  less  than  the  amount 
due  on  his  judgment  against  a  railroad  com- 
pany, on  the  ground  of  fraud  and  want  of  con- 
sideration, he  was  not  obliged  to  tender  the 
amount  paid,  to  recover  the  balance  due,  since 
he  was  entitled  to  this  In  any  event 


Appeal  from  drctUt  court,  Jackson  eonnty; 
Oharles  L.  Uobson,  Judge. 

Suit  by  Willie  winter,  by  Thomas  R. 
Smith,  curator,  against  the  Kansas  City  Cable 
Railway  Company,  to  set  aside  a  ctHUiffomlse. 
A  Judgment  for  plaintiff  was  afOrmed  tqr  the 
Kansas  Olty  court  of  appeals,  and  certified 
on  dissent  Affirmed. 

The  following  opiDlona  were  filed  in  the 
Kansas  City  court  of  appeals: 

"SMITH,  J.  This  Is  a  suit  In  equity.  For 
a  proper  tmderstanding  of  the  questions  pre- 
sented for  dedslon,  no  better  general  utate- 
ment  of  the  case  can  be  made  than  Is  to  be 
found  In  the  allegations  of  the  petition,  which 
are  as  follows; 

"  'Plaintiff  says:  That  Thomas  B.  Smith 
Is  the  duly  appointed  and  legally  qualified 
curator  of  the  estate  of  said  WllUe  Winter, 
a  minor  under  tbe  age  of  fourteen  years. 
Said  Smith  was  appointed  curator  of  said 
estate  January  29,  1890,  by  the  probate  court 
of  Buchanan  county.  In  which  county  said 
minor  then  resided.  Defendant  Is  a  corpo- 
ration duly  incorporated.  That  the  estate  of 
said  minor  then  consisted  of  a  Judgment  of 
the  circuit  court  In  and  for  Jackson  county. 
Missouri,  sitting  at  Kansas  Oty,  for  the  sum 
of  $6,000,  against  safd  defendant,  rendered 
on  due  service,  and  dated  April  22,  1886.  in 
favor  of  said  Willie  Winter,  by  his  next 
friend,  D.  R.  Stevens.  That  on  the  2d  day 
of  January,  A.  D.  1890,  said  judgment  was 
affirmed  by  the  supreme  court  of  the  state  of 
Missouri  [12  S.  W.  652],  and  no  other  pro- 
ceedings to  reverse  or  modify  or  In  any  way 
affect  the  validity  of  said  judgment  have 
been  commenced  or  prosecuted.  The  said 
Smith  had  no  connection  with,  nor  personal 
knowledge  of,  the  litigation  to  procure  said 
Judgment  or  of  the  appeal  to  the  siqtreme 
court  to  reverse  tbe  same,  as  said  proceed- 
ings on  behalf  of  said  minor  were  conducted 
wholly  by  said  next  friend.  On  or  about  the 
17th  day  of  March,  A.  D.  1892,  at  St  Joseph, 
Missouri,  said  Thomas  R.  Sndtb  was  ap- 
proached by  defendaofs  ageut  whom  said 
Smith  at  the  time  supposed  and  believed  to 
be  the  attorney  for  said  Willie  Winter.  That 
he  was  informed  by  said  agent  that  said 
Judgment  was  In  litigation  of  a  tedious  and 
complicated  nature,  and  that  defendant  was 
willing  to  pay  the  sum  of  f4,600  in  settle- 
ment of  said  Judgment  Belying  upon  tbe 
representations  so  made  as  aforesaid,  said 
Smith  tbe  same  day  made  application  at  the 
February  term,  A.  D.  1892.  to  the  probate 
court  of  Buchanan  county,  for,  and  procured, 
an  order  authorizing  said  cmntor  to  accept 
said  sum  In  satisfaction  of  said  Judgment. 
And  on  the  next  day,  March  18, 1892.  at  Kan- 
sas City,  Missouri,  said  Smith  accepted  from 
defendant  said  sum,  and  entered  on  tbe  mar- 
gin of  the  record  of  said  judgment  satisfac- 
tion In  full  thereof,  as  curator  of  said  estate. 
Said  Judgment,  when  so  satisfied,  princlpnl 
and  interest,  amounted  to  the  sum  of  six 


Digitized  by  Google 


Mo.) 


WINTBB  T.  KAKSAS  GITY  CABLE  BT.  CO. 


607 


tboound  seren  hundred  and  seventy  (96,77<^ 
dollara,  exdnslTe  of  coats.  Thereafter,  at 
the  ume  term  of  eaM  oonrt,  on  due  notice 
to  defendant  plaintiff  made  application  to 
have  said  order  of  said  probate  court  author- 
izing said  settlement  set  aside,  which  order 
said  court  made  during  said  term  lu  the  fol* 
lowing  words  and  figures,  to  wit: 

■''"In  the  Probate  Court  within  and  for 
Said  County.  At  the  Febi-uary  term,  1802, 
on  this  7th  day  of  May,  1892,  during  the  ses- 
sion of  said  court,  among  other  things  had 
and  done  was  the  following,  to  wit: 

 In  the  Matter  of  the  Estate  of  WtlUe 

Winter,  Minor.  Now,  on  this  day  the  motion 
of  Thomas  R.  Smith,  public  administrator  of 
Buchanan  county,  Miasonri,  In  charge  of  the 
estate  of  said  minor,  to  set  aside  an  order  of 
this  court  heretofore  made,  ordering  aud  di- 
recting a  compromise  of  a  Judgment  against 
the  Kansas  Ci^  Railway  Company,  coming  on 
to  be  heard,  and  It  b^ng  shown  to  the  court 
that  due  notice  of  the  hearing  of  said  notice 
has  been  served  on  said  company,  the  same 
la  submitted  to  the  court  on  the  evidence  of- 
fered; and  it  appearing  to  the  court  that  the 
order  of  this  court  heretofore  made  at  this 
term  on  the  17th  day  of  March.  1892,  dhrectlng 
the  pnblle  admlulstrntor  In  charge  of  said 
estate  to  accept  $4,500  In  full  settlement  of 
a  Judgment  against  the  Kansas  City  Cable 
Railway  Company,  was  made  on  a  mistake  of 
facts  as  to  the  amount  dne  on  said  Judg- 
ment and  as  to  litigation  in  relation  thereto 
then  pending,  and  In  reliance  by  said  ad- 
ministrator upon  the  representatloDs  of  said 
railway  company,  which  representations 
were  not  true,  and  it  now  appearing  that 
laaid  Judgment  was  final;  that  the  seme, 
with  interest,  amounted  to  about  $6,800,  In- 
stead of  $5,000,  as  represented;  and  that  said 
railway  company  and  Its  securities,  who  were 
and  are  liable  therefor,  are  solvent;  and  it 
further  appearing  that  pursuant  to  said  or- 
der of  this  court  that  said  administrator  ao- 
cppted  said  sum  of  $4,500  of  said  company, 
jiDd  entered  satisfaction  thereof  In  good  faith, 
by  mistake,  as  aforesaid,— -it  la  now  ordered 
that  said  order  directing  a  compromise  of 
said  judgment  be.  and  the  same  Is  now  here- 
by, set  aside,  to  the  end  that  the  same  shall 
not  prevent  other  aud  further  proceedings 
for  the  collection  of  the  balauce  remaining 
due  and  unpaid  on  said  Judgment  and  that 
■aid  administrator  be,  and  he  Is  now  here, 
ordered  to  enter  a  credit  on  said  Judgment 
for  said  sum  of  $4,600  as  of  the  date  of  re- 
<reipt  thereof.  Instead  of  a  satisfaction  in 
full  of  said  Judgment." 

"  'Plaintiff  says  that  said  settlement  of 
said  judgment  was  made  on  a  mistake  as 
to  the  facts,  relying  on  the  representations 
of  defendant  as  aforesaid,  and  without  any 
conaideration  whatever.  Said  Judgment  is 
unpaid,-  and.  except  as  herein  stated,  in  full 
force  and  effect  Wherefore  plaintiff  prays 
that  said  settlement  of  said  judgment,  and 
the  aforasald  Mtiataetlon  <tf  the  lame  of 


record,  may  be  canceled,  dedared  null  and 
of  no  effect;  that  said  $4,000  may  be  ap- 
plied on  said  Judgment  as  part  payment; 
and  that  Judgment  be  rendered  against  de- 
fendant aud  In  favor  of  plaintiff  for  the  bal- 
ance due  on  said  judgment  to  wit  the  sum  of 
twenty-live  hundred  eighty-three  and  *'>/i** 
dollars,  and  interest  from  the  date  of  the  fil- 
ing of  this  petition.' 

"The  answer  was  a  general  denial.  The 
decree  In  the  court  below  was  for  the  plain- 
tiff, and  defendant  has  appealed. 

"1.  The  plaintiff,  to  maiotaln  the  Issue  in 
his  behalf,  was  permitted,  against  the  objec- 
tions of  defendant  to  prove  certain  declara- 
tions of  Vinton  Pike,  on  the  assurance  given 
by  the  defendant  that  he  would  later  on  con- 
nect Pike  with  defendant  In  the  capacity  ot 
attorney  or  agent  The  objectionable  dec- 
larations of  Pike,  just  referred  to,  were  those 
made  by  him  to  the  curator  and  Mr.  Car- 
olus,  and  which  the  testimony  of  the  two  lat- 
ter tended  to  prove.  The  curator  testified 
that  Pike  told  him  that  he  believed  the  best 
thing  to  do  was  to  accept  the  $4,.^00  offer  of 
settlement  made  by  the  defendant  and  to 
procure  an  order  of  the  probate  court  au- 
thorizing the  same;  that  there  might  be 
trouble  In  getting  the  $5,000;  that  defend- 
ant would  not  settle  it,  perhaps,  without  be- 
ing forced;  and  that  litigation  would  eat  up 
the  amount  These  and  other  similar  dec- 
larations made  by  Pike  to  the  curator  re- 
specting the  signing  of  the  paper  requesting 
that  the  probate  court  by  an  order,  author- 
ize a  settlement  of  the  Judgment  and  the 
subsequent  occurrences  connected  with  the 
curatorshlp,  were  testified  to  by  the  curator. 
Carolus  testified:  That  Pike  told  him  that 
l^ntlff  resided  in  Buchanan  county,  and 
had  a  Judgment  against  defendant  for  $6,000. 
He  said  defendant  had  no  objection  to  pay- 
ing the  money,  but  wanted  to  pay  It  to  a 
proper  guardian;  that  there  were  proceed- 
ings to  have  a  guardian  appointed  in  Kansas 
City,  etc.  That,  when  Pike  received  notice 
of  the  motion  to  set  aside  the  appointment 
as  curator,  that  he  (Pike)  told  him  (witness) 
to  resist  the  motion  when  it  came  up.  That 
he  (witness)  asked  Pike  to  assist  him,  but 
the  latter  refused,  saying  the  defendant  did 
not  want  to  be  known  In  the  matter;  that 
defendont  was  tired  of  certain  lawyers  bring- 
ing suits  against  them,  and  wanted  to  give 
them  ns  much  trouble  as  they  could,  and  to 
wear  them  out.  That  Pike  sent  for  witness, 
and  told  bim  that  there  was  a  proposition 
made  by  defendant  to  compromise  the  judg- 
ment which  bad  been  affirmed  by  the  su- 
preme court  but  that  the  defendant  would 
litigate  It  conslderahly;  that  there  had  been 
an  execution,  and  there  would  be  a  great 
deal  of  litigation;  that  he  thought  It  would 
be  advantageous  to  plaintiff  to  compromise 
the  matter,  and  for  him  to  see  the  curator 
and  talk  over  the  matter  with  the  probate 
judge.  He  further  told  him  (witness)  that 
the  litigation  would  amount  to  a  great  deal 
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more  than  the  dUEereaot  between  the  amount 
of  the  offer  and  that  of  the  Judgment;  that 
he  Informed  the  witness,  in  confidence,  that 
defendant  was  not  as  soWent  as  Thompson, 
the  lawyer  who  obtained  the  judgment, 
thougbt  it  was;  that  liie  postiblUtles  were 
that  the  Judgment  wonid  not  be  made  at 
aU;  that,  in  view  of  all  this,  be  thonght  It 
advisable  to  compromise  the  Jndgmoit  He 
further  testified  that,  at  the  Hme  Pike  re- 
quested him  to  bunt  up  the  plaintUC,  that 
he  (Ptke)  told  blm  that  plaintiff's  stepfather 
was  a  drunkard  living  In  Kansas  City,  and 
tiiat  proceedings  had  been  set  on  foot  down 
there  to  have  a  guardian  appotntedt  and  tiiat 
plalntUTs  estate  would  be  so  manlpnlatad 
that  the  atei^tber  would  get  hold  of  it,  and 
also  that  the  attorneys  who  had  obtained  the 
Judgment  ware  trying  to  rob  ttie  plaintiff's 
estate  by  getting  <Hie-half  of  sneh  JwU^ment; 
that  the  plalntilTa  Interest  required  the  ap- 
polntmotit  of  a  gnardian,  so  as  to  cnupel  tbe 
attomofs  to  come  and  sue  for  thtir  fees, 
where  tiiey  eonld  only  obtain  a  reasonable 
allowsnoe  for  their  fees;  and  that  Pike  told 
witness  that  he  represented  the  defendant 
from  the  beginning.  These,  with  other  dee- 
laratlona  at  Pike,  were  testlfled  to  by  the 
witness.  It  Is  proper  here  to  state  tiiat  Pike. 
In  his  testimony,  aipedflcally  dmled  tbat  he 
made  either  or  any  of  tbe  declaratitms  to 
which  tSke  cnra^  and  OftroAus  testified.  In 
vain  have  I  searched  the  record  for  the  as- 
sured evidence  that  was  to  establish  tiie  «t- 
Istence  of  the  relation  of  attorney  or  agent 
between  Pike  and  defmdant  The  uncon- 
tradicted testimony  of  Pike  and  Lucas  (tbe 
latter  tiie  gaieral  attorn^  tor  the  defendant) 
was  to  the  effect  that  the  former  was  not  on- 
ployed  by  def«idant  to  act  for  It  to  procure 
the  appointment  of  the  Buchanan  county 
curatOT,  nor  to  effect  a  settlement  of  the 
Judgment.  Whatever  Inferences  there  might 
have  been  drawn  from  the  circumstances 
proved  by  ttie  testlmiHiy  of  tbe  curator  and 
Carolus  are  rebutted  by  tbe  negative  testl- 
mcmy  of  Pike  and  Lucas.  It  therefore  fol- 
lows that  tbe  testimony  of  tiie  curator  and 
Carolus  as  to  the  declarations  of  Pike  should 
not  have  beeu  admitted,  or,  If  admitted  on  the 
plalntifTs  assurance,  the  same  should  have 
been  subsequently  stricken  oat,  when  It  ap- 
peared tbat  the  plaintiff  was  unable  to  make 
good  his  assurance. 

"2.  The  plaintiff  assails  tbe  validly  of  tbe 
satisfaction  of  the  Judgment  on  three  dis- 
tinct grounds,  namely:  First,  tbat  It  was 
procured  by  fraud;  second,  that  It  was  the 
result  of  mistake;  and,  third,  that  It  was 
wholly  without  a  supporting  consideration. 
If  either  of  these  grounds  finds  subutantlal 
support  In  the  testimony  contained  in  the 
record,  then  the  decree  must  stand;  others 
wise,  not  If  we  exclude  from  consideration, 
as  we  must  the  declarations  of  Pike  already 
mentioned.  It  then  remains  only  to  consider 
whether  the  rec^esentatlMis  rantalned  In  the 
api^icatku  tot  laav*  to  settle  tlM  judgment 


whicb  was  prepared  by  tbe  defsndant  and 
signed  by  the  curator,  and  pr«wntnd  1^  him 
to  the  probate  court  vnm  false  and  fraudn- 
lent,  and.  If  so,  wbetlMr  the  satisfaction  of 
the  Judgment  was  Induced  fberet^.  It  ap- 
pears from  the  testimony  that  In  tbe  latter 
part  ct  1888,  or  early  part  of  1890,  d^ocid- 
anf  s  said  aOnney.  Igxa^  nmtloned  to  Pike 
the  fact  that  jdaintlff  had  Judgment  gainst 
defendant  and  that  as  he  resided,  as  he  was 
Informed,  In  BuAanan  oounty,  he  ought  to 
have  a  curator  e{ipolnted  there,  to  take 
charge  ot  his  estate,  and  tbat,  acting  iqran 
this  suggestion.  Ptke  raquested  Garotus  to 
look  Into  the  matter.  wUdi  the  latter  accord- 
ingly did,  and  the  result  of  whlA  was  that 
Smith  was  appointed  curator  of  ptalntiS's 
estate  by  tbe  probate  court  of  Buchanan 
county.  It  must  be  inferred  from  the  dr- 
cumstanoes  disdosed  by  the  testlnumy  that 
Pike  was  inflnoiced  In  Us  action  by  no  feel- 
ings other  than  thMe  of  kindness  toe  the 
plaintiff,  and  a  desire  to  Cfpoi  tite  way  for 
the  ultimate  professtooal  employment  of  bis 
young  lawyer  friend  In  the  management  of 
the  itolnturs  estate  by  the  curatM-  to  be  ap- 
pointed. Tbe  curator,  after  his  appotutment, 
having  been  apprised  ot  Pike's  connection 
with  bis  appointment,  constantly  sought  bis 
advice  in  relation  to  the  managemoit  of  tbe 
estate  of  his  ward,  so  that,  without  any  spe- 
cial employment  to  that  effect,  he  (Pike)  be- 
came the  recognised  attorney  for  the  curator 
In  every  matter  which  concerned  the  plain- 
tiff's estate.  The  cnrat^v  understood  tbat 
Pike  was  In  the  employ  of  the  estate,  for  he 
had  testified  that  be  expected  to  pay  him  for 
his  services.  It  appears  that  the  plaintiff, 
by  bis  next  friend.  Stevens,  tHx>ught  his  suit 
and  recovered  Judgment  against  defendant; 
tbat  after  the  afflrmanoe  of  tiie  Judgment  an 
execution  was  issued  thereon,  and  that  de- 
fendant filed  a  motion  In  said  court  to  quash 
the  same,  on  the  gronnd  tbat  the  plaintiff 
had  a  lawfully  appointed  curator,  who  alone 
was  entitled  to  sue  out  the  execution  on  the 
Judgment  This  motlm  was  overruled,  and. 
from  the  order  overruling  the  same,  dpfend- 
ant  appealed  to  the  snimme  court  It  ap- 
pears further  that  <m  or  about  t^  day  of 
the  appcdntment  of  tiie  said  Smith  as  cura- 
tor for  plaintiff,  another  curator  for  plain- 
tiff was  ai^Inted  the  ivobate  court  of 
Jackson  county.  It  also  appears  that  still 
another  curator  was  i^kolnted  for  plain- 
tiff a  Kansas  court.  These  vsrions  rep- 
resentatives of  the  plaintiff  claimed  the  right 
to  collect  tbe  Jud^ent.  About  this  time 
the  defendant  brought  a  suit  in  equity.  In 
which  the  next  friend,  the  two  Missouri 
curators,  the  attorneys  of  the  next  fri»id. 
the  plaintiff  herein,  and  the  shMlff  were 
made  parties  defendant  The  object  of  the 
suit  was  to  require  tbe  defendants  therein 
to  appear  and  litigate  tiielr  respective  rights 
to  the  Judgment  so  that  upon  the  deter- 
mination therecrf  the  defendant  herein  could 
discharge  the  same,  and  for  an  injxmctlon. 
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etc.  The  plalntlCTB  Buchanan  county  cura- 
tor turned  over  the  matter,  so  far  as  affected 
him  in  his  fiduciary  capacity,  to  Pike, 
who  caused  an  answer  to  be  filed  wherein 
was  set  up  hia  (the  curator's)  claim  to  the 
Judgment.  It  further  appears  that  Thomp- 
son, the  attorney  for  plalntilTs  next  friend, 
already  referred  to,  filed  a  motion  In  the 
probate  court  of  Buchanan  county  for  the 
remoral  of  the  curator  ai^lnted  by  that 
court,  which  was  successfully  resisted  by 
Pike  for  the  curator.  Later  on  Thompson 
presented  a  claim  for  allowance  to  the  Bu- 
chanan probate  court  against  the  plaintiff's 
estate,  which  was  resisted  by  Pike  for  the 
curator.  This  claim  was  snbsequeutly  with- 
drawn by  Thompson.  Two  years  or  more 
after  the  appointment  of  the  Buchanan  cura- 
tor, and  while  the  interpleader  suit  was  yet 
undisposed  of,  and  the  appeal  on  the  motion 
to  quash  the  execution  was  pending  In  the 
supreme  court,  Lucas,  the  attorney  of  de- 
fendant nuide  an  offer  of  $4,000  to  Pike  In 
settlement  of  the  Jodgment.  This  offer.  It 
appears,  nke  rejected,  but  stated  that.  If  he 
would  make  a  proposition  In  writing  offering 
$4,500,  he  (Pike)  would  submit  it  to  the  cui-a- 
tor.  Thereupon  Lucas  drew  the  application 
for  leare  to  settle  on  payment  of  the  tast- 
uamed  sum,  which  was  mailed  to  Pike,  who 
caused  the  same  to  be  submitted  to  the  cura- 
tor. The  application  was  favorably  consider- 
ed by  the  curator,  who  signed  and  presented 
it  to  the  probate  court  It  appears  that  Pike 
appeared  before  the  probate  court,  and,  in 
connection  with  the  curator,  favored  the 
making  of  the  order  authorizing  the  accept- 
ance of  the  defendant's  <^er.  It  appears 
further  from  the  testimony  of  the  curator 
that  he  was  governed  in  his  action  wholly 
by  the  counsel  and  advice  of  Pike,  and  that 
Pike  did  his  thinking  for  bim,  and  that  In 
tbe  management  of  the  estate  of  his  ward  be 
conformed  In  every  particular  to  tbe  Tiews 
of  Pike.  During  the  two  years  In  which 
Pike  had  been  connected  with  the  curator  as 
bis  attorney  and  adviser,  he  had  become 
fully  acquainted  with  every  phase  of  the  con- 
trover^  between  plaintiff  and  defendant 
It  Is  Insisted  that  that  part  of  the  curator's 
application  to  the  probate  court  which  repre- 
sented that  the  sole  estate  of  said  minor 
consints  of  a  judgment  for  $5,000  rendered 
in  favor  of  said  minor  in  the  circuit  court  of 
Jackson  county,  Missouri,  on  the  22d  of 
April.  1886,  a^lnst  the  Kansas  City  Cable 
Railway  Company;  that  the  said  Judgment 
is  and  has  been  In  litigation,  and  litigation 
concerning  the  same  Is  now  pending  both  in 
the  said  circuit  court  and  the  supreme  court 
of  said  state,  and  It  Is  entirely  uncertain 
when  the  said  litigation  wiU  terminate.  It 
having  been  begun  in  tbe  year  18So  and 
there  being  two  suits  pending  now.  Instead 
of  one,  as  then,  and  three  claimants  for  the 
Judgment  now,'— was  false  and  misleading 
as  to  the  amount  then  due  on  the  Judgment 
Since  the  date  and  amount  of  the  Jodgmoit 


were  truly  represented,  it  may  be  fairly  pre- 
sumed that  both  Pike,  the  curator's  alter 
ego,  and  the  probate  Judge,  knew  the  Judg- 
ment under  the  statute,  bore  Interest  at  the 
rate  of  six  per  cent,  per  annum  from  the 
date  when  It  was  given,  so  that  it  will  not 
do  to  say  that  the  representation  In  this  re- 
gard was  false,  or  that  the  application  sup- 
pressed any  material  fact  In  respect  to  the 
judgment  or  that  the  curator  or  the  probate 
Judge  was  unadvised  thereby  as  to  the 
amount  of  the  Judgment.  Nor  do  we  think 
that  the  representation  as  to  the  existing 
litigation  was  false.  It  Is  not  disputed  that 
the  Interpleader  proceeding  and  the  motion 
to  quash  the  execution  previously  referred  to 
were  then  pending  and  undisposed  of.  Cer- 
tainly, If  these  actions  were  to  be  prosecuted, 
it  was  quite  uncertain  when  or  how  they 
would  terminate.  It  may  be  conceded  that 
whatever  way  they  terminated,  the  amount 
of  the  Judgment  would  not  be  reduced,  but 
this  concession  In  no  way  Impugns  the  cor- 
rectness of  the  representation  last  alluded 
to.  While  the  amount  of  the  judgment  was 
an  Important  factor  to  be  considered  In  de- 
termining whether  or  not  the  defendant's 
offer  of  settlement  should  be  acc^;>ted.  It 
was  not  the  only  one.  The  plaintiff  was  a 
fathnless  Infant  under  fourteen  yean  of 
age,  who  had  no  estate  other  than  the  judg- 
ment out  of  which  he  could  be  sui^rted 
and  educated.  Seven  years  had  come  and 
gone  since  plaintiff,  by  bis  next  friend,  had 
Invoked  the  assistance  of  the  court  In  enfor- 
cing payment  of  his  claim.  Tlie  assertion  of 
conflicting  titles  to  the  Judgment  had  given 
rise  to  the  two  collateral  actions  to  whldi 
the  application  referred,  and  made  It  quite 
likely  that  payment  would  be  still  further 
deferred.  The  representation,  then,  as  to 
the  litigation  was  not  only  tnie,  but  was  a 
proper  matter  to  be  considered  in  connection 
with  the  defendaufs  otter.  1  am  unable  to 
discover  Oiat  the  apirflcatlon  of  the  curator 
falsely  represented  any  fact,  or  that  the  cu- 
rator and  the  probate  court  were  not  fully 
advised  of  every  fact  material  to  a  full  and 
fair  consideration  of  the  defendant's  offer 
of  settiement  There  la  much  Irreconcilable 
conflict  In  the  testimony  ot  the  witnesses, 
which  It  Is  unnecessary  for  us  to  spedally 
notice.  It  Is  sufficient  to  say  that  a  very 
thoroi^h  examination  of  all  the  testimony 
has  not  led  us  to  the  conclusion  that  the  set- 
tlement was  Induced  tbe  misrepresenta- 
tion of  any  material  fact  by  defendant  or 
that  under  the  circumstances.  It  was  im- 
prudent or  111  advised. 

"3.  It  is  true  that  It  Is  a  well-settled  rule 
of  equity  that,  where  a  contract  has  been  ma- 
terially Induced  by  an  Innocent  but  substan- 
tial misrepresentation  of  one  of  the  parties, 
the  other  contracting  party  may  avoid  or  re- 
scind it  Sachleben  v.  HeintK.  117  Mo.  620, 
24  8.  W.  54.  The  testimony  presetted  by 
the  record  does  not  disclose  that  tbe  settie- 
meat  was  Indaced  by  any  mlmpraMstatkm 


Digitized  by  Google 


610 


ei  SOUTHWESTKBN  BEPOBTE& 


wbateTer.  and  therefore  tbe  rule  just  quoted 
l8  without  application  to  the  present  case.  I 
do  not  think  the  testimony  adduced  sufficient 
to  authorize  a  court  of  equity  to  disturb  the 
settlement  in  question  on  l^e  ground  oi  mis- 
take. 

"4.  The  settlement  made  by  the  curator 
with  the  defendant  In  pursuance  of  the  au- 
thority conferred  by  the  order  of, the  probate 
court  was  evidenced  by  an  ©atry  on  the  mar- 
gin of  tbe  Judgment  as  follows:  'I,  Thomas 
R.  Smith,  pabUc  administrator  and  ex  c^cio 
public  curator  of  Buchanan  county.  Missouri, 
and  as  such  in  charge  of  the  estate  of  Wil- 
liam Winter,  the  piaiutlfr  in  this  Judgment, 
in  pursuance  of  the  authority  vested  In  me 
by  law,  and  by  virtue  of  an  order  of  the  pro- 
bate court  of  aald  county,  do  hereby  ac- 
knowledge full  satisfaction  of  this  Judgment 
and  costs.  Witness  my  hand  and  seal  this 
18th  day  of  March,  A.  D.  1892.  Thos.  R. 
Smith.  Curator.  [Seal.]  Attest:  H.  H.  No- 
land,  CSerk,  by  W.  B.  Winn,  D.  Q'  The  de- 
fendant  contends  that  the  said  mai^inal  en- 
try is  a  release  of  the  Judgment,  but  this  the 
plaintiff  denies,  and  Insists  that  it  is  no  more 
than  a  receipt,  but,  if  the  former,  It  is  wholly 
without  consideration.  A  release  has  been 
defined  to  be  tbe  act  or  writing  by  which 
swne  claim  or  Interest  is  surrendered  to  an- 
other; the  giving  up  or  abandoning  of  a 
claim  or  right  to  the  person  against  whom 
the  claim  exists,  or  the  right  is  to  lie  exer- 
cised or  enforced.  20  Am  &  Bug.  Bnc.  Law, 
740;  Shep.  Touch.  320;  And.  Law  Diet.  871; 
Rap.  &  L.  Law  Diet  lOOO;  TayL  Law  Diet 
585.  No  set  form  of  words  is  necessary  to 
constitute  a  release.  Such  words  should  be 
used  as  will  express  the  intention,  and  such 
Intention  will  be  recognized  in  law  and  eq- 
uity. 20  Am.  ft  Bug.  Enc.  Law,  supra,  and 
cases  cited  in  note  5.  It  has  been  expressly 
declared  by  one  statute  that  a  mai^nal  ac- 
knowledgment of  satisfaction  shall  have  the 
effect  of  a  release.  Rev.  St  1888.  SS  6028, 
6060,  0082.  I  think  there  can  be  no  doubt 
that  the  said  marginal  acknowledgment  Is  & 
'rdease,*  in  every  sense  that  term  Implies. 
A  release  mny  be  under  seal,  or  It  may  not 
If  of  the  former  kind,  it  Is  good,  without  fur- 
ther  j^oof  of  consideration  than  the  seal  im- 
ports. 20  Am.  ft  Etag.  Enc  Law,  741.  In 
Leake,  Cost  (Sd  Bd.)  704,  it  Is  said:  'A  re- 
lease under  seal,  bctng  subject  to  tbe  rulea 
and  inddente  of  a  contract  under  seal,  does 
not  require  a  consideration  to  support  It 
either  at  law  or  In  equity.'  The  learned  au- 
thor, on  page  124  ot  the  same  work,  further 
says  that:  'Contracts  made  by  deed  under 
seal  do  not  require  a  condderatlon  to  give 
validity  to  the  promise,  in  the  same  sense  as 
simple  contracts  by  agreement  •  «  * 
With  contracts  under  seal,  a  deliberate  intui- 
tion to  make  a  binding  promise  Is  presumed, 
from  the  formalities  required  in  the  execu- 
tion of  the  deed.  Hence  a  voluntary  promise 
(that  is,  one  tlwt  Is  gratuitous  or  without  con- 
MderatloiO  Bugr  be  binding  in  the  fom  ot  a 


covenant  by  a  deed  under  seal,  though  such 
promise  cannot  be  made  binding  in  the  form 
of  a  simple  contract  Equity  follows  the 
law  In  this  respect  and  allows  a  voluntary 
covenant  full  effect  But  the  courts,  in  ad- 
ministering equity,  though  they  cannot  set 
aside  or  restrict  the  legal  operation  of  a  con- 
tract merely  on  the  ground  that  it  la  vol- 
untary, yet  refuse  to  apply  the  auxiliary 
remedies  of  specific  performance,  injunction, 
or  other  purely  -  equitable  remedies.'  In 
Storm  V.  U.  S..  M  U.  S.,  loc.  dt  84,  24  Bd. 
45,  it  was  said  tliat:  'The  seal  imports  a 
CDDskleratlOD,  or  renders  proof  of  consider- 
ation unnecessary,  because  the  instrument 
binds  the  parties,  by  force  of  tbe  natural 
presumption  that  an  Instrument  executed 
with  so  much  ddiberatltm  la  founded  upon 
some  sufficient  cause.'  Parker  v.  Parmele, 
20  Johns.  134;  1  Smith.  Lead.  Gas.  (7th  Am. 
Ed.)  698;  1  Chit  Coot  (11th  Am.  Ed.)  20; 
Paige  V.  Parker,  8  Gray,  21S;  Wing  v.  Chase, 
35  Me.  205;  2  BL  Comm.  446;  Fallowea  v. 
Taylor.  7  Term  R.  475.  And  It  baa  been  de- 
clared by  us  tiiat  tbe  rule  which  permita  tbe 
consideration  clause  of  a  sealed  iBstruraent 
to  be  explained  by  parol  does  not  permit  tbe 
operative  effect  of  a  deed  to  be  destroyed 
by  showing  there  was  no  conaldecatlon  what- 
ever. Hickman  r.  Hickman.  55  Mo.  App. 
311;  Jackson  v.  Railroad  Ca,  54  Mo.  App^ 
03ti.  And  It  was  declared  in  Bobb  v.  Bobb. 
8Q  Mo.  411,  4  S.  W.  511.  that  the  want  of  con- 
sideration cannot  be  shown,  against  the  reci- 
tation in  the  deed,  for  the  purpose  of  defeat- 
ing tbe  operative  words  of  tbe  instrument. 
The  plaintiff,  as  (^rasing  the  trend  <rf  th« 
autbcvltles  Just  referred  to,  calls  our  atten- 
tion to  section  888,  Pom.  Eq.  Jur.,  where  it 
is  said  by  tbat  author:  'Equity  has  appUed 
its  principle  ot  looking  at  the  Int^t  rather 
than  at  the  form,  in  some  instances,  by  treat- 
ing the  presence  of  a  seal  as  a  matter  of  no 
consequence,— as  producing  no  effect  apoo 
rights  and  duties  of  parties;  In  other  in- 
staocea.  by  disregarding  Its  absence  where 
ahsence  would  be  fatal  at  law.  Altbmigb  tbe 
comraoo  lav,  in  the(H7,  requires  a  valuable 
consldnvtion  In  order  to  render  any  agree- 
ment  valid  and  binding,  yet  It  declares  that 
a  seal  Is  conclusive  evidence  of  soch  a  con- 
sideration; and  mder  no  clrcumetanoefl 
would  it  permit  this  arbitzary  effect  to  be  re- 
moved by  evidence  showing,  no  matter  how 
clearly,  the  absence  of  any  oonalderatlott. 
Equity,  discarding  soch  form,  and  looking 
at  the  reality,  always  requires  an  actual  con- 
sideration, and  permits  tbe  want  of  It  to  be 
shown,  notwithstanding  the  seal,  and  ap- 
plies this  doctrine  to  covenants,  settlements, 
and  executory  agreementa  of  every  descrip- 
tion.' By  reference  to  tbe  cases  cited  In  the 
footnotes  ot  the  section,  the  meaning  intend- 
ed to  be  conveyed  by  the  language  of  the 
section  will  become  clear.  It  will  be  seen 
that  the  doctrine  (tf  the  text  is  limited  In  its 
apidlcatlon  to  those  cases  where  a  party  seeks 
spedflc  peif  csrmanoe  of  a  Ttduntaiy  apne- 
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meat  or  voluotar;  cOTenant  under  seal.  A 
court  of  equity  will  net  exeeote  a  voluntary 
contract,  and  the  principle  of  tbese  courts  to 
-vrittahoM  tlieir  aseiBtance  tram  a  \<Axmte€x 
applies  eqnally  whether  he  to  have  the 
benefit  of  a  contract,  a  coTenant,  or  a  settle- 
mrat.  Want  of  conslderatloD  la  a  snffldent 
reaaoa  for  refaalng  the  as^atance  of  a  court 
of  equity.  If,  in  a  suit  for  specific  perform* 
ance  of  a  contract,  it  is  deveU^icd  that  socli 
contract  la  rolantary,  or,  which  la  the  same 
thing,  la  supported  by  no  canslderation  other 
than  that  Imparted  by  the  seal  thereto,  tbe 
court  will  refuse  to  lend  the  assistance  in- 
T<Aed.  In  no  eaae  to  which  we  have  had 
access  has  this  doctrine  been  extended  to  the 
das  of  cases  to  which  this  belongs.  If  the 
irtaintlff  were  sef4cii%  to  enftHve  specific  per- 
fomuuKe,  rather  than  to  overthrow  the  con^- 
tract,  and  the  defendant  were  defending  oa 
the  ground  that  the  contract  was  without 
oonaJ deration  other  than  that  imported  by 
tbe  seal,  the  doctrine  announced  tn  the  ex- 
cerpt already  quoted  from  Pomeroy's  Equity 
Jurisprudence  wonld  apply.  But  in  a  case 
Uke  this  the  contract  will  be  given  full  ef- 
fect  Id  both  law  and  equity.  I^eai^,  Cont. 
124,  supra.  In  Riley  v.  Kerahao,  52  Mo.  224, 
cite<I  by  plaintlll,  it  was  said  'that  tbe  ee* 
tablished  rule  to  be  found  In  all  the  earlier 
cases  Is  that  the  payment  of  part  of  a  debt 
or  liquidated  danugea  Is  no  satisfaction  of 
the  whole  debti  even  where  the  creditor 
agrees  to  receive  a  part  for  the  whole,  and 
gives  a  receipt  for  tbe  whole  demand.  But 
this  rule  must  be  so  far  qualified  as  not  to 
Indude  the  common  cafie  of  tbe  payment  of  a 
debt  by  a  fair  and  well-understood  compro- 
mlae,  carried  faithfully  into  effect  even  if 
there  were  no  release  under  seal.'  Tbe  ef- 
fect of  the  seal  Is,  hy  Implication,  here  fully 
recognized.  The  authorities  fuUy  establish 
the  rule  that  where  there  Is  an  overdue  mon- 
ey  demand,  liquidated  and  not  disputed,  and 
a  part  <Hily  of  It  Is  paid,  though  this  is  sc- 
ooted as  full  satisfaction,  there  Is  only  part 
perfcmnance  of  tbe  obligation  In  kind,  and 
tbe  agreement  to  discharge  the  residue  of 
the  debt  not  paid  le  void  for  want  of  con- 
sideration. Suth.  Dam.  42&  This  rule  rests 
mainly  upon  a  want  of  consideration  for  tbe 
mrw  agreement  or  promise.  But  it  is  with- 
out application  here,  for  the  reason  that  the 
agreement  to  discharge  is  evidenced  by  a  re- 
lease under  seal,  which  conclusively  imports 
a  consideration.  In  Byan  v.  Ward,  48  N.  Y. 
204,  it  was  said:  'A  man' cannot  by  the  pay- 
ment of  91,500  pay  an  admitted  debt  -  of 
$2,000.  This  has  never  been  the  law.  In 
snch  case  nothing  less  than  a  technical  re- 
lease under  seal  can  bar  a  recovery.'  I  am 
refm«d  to  Saunders  v.  BIythe.  112  Mo.  1,  20 
8.  W.  319,  where  It  was  said:  'The  release 
redted  only  the  nominal  consideration  of  one 
dollar,  but  It  was  under  seal,  and  became  an 
executed  contract  upon  delivery  and  accept- 
ance. As  sueb,  no  other  consideration  was 
aeceMaiy  to  anpptfft  it«  so  f ar  as  cracems 


the  legal  rlgbta  of  the  partiCB  thereto;  and 
no  equities  are  involved  or  have  bean,  in- 
voked in  tbe  case.'  This  statement  of  the 
law  is  not  at  variance  with  what  I  have  al- 
ready stated  It  to  be;  Thoosb  tbe  rriease 
was  nnder  seal.  It  was  not  impregnable  to 
aasaidt  in  equity  on  the  groand  of  fraud  or 
nilstalfie;  and  this  was,  no  doubt,  wtaat  was 
meant  by  tbe  remarfa  of  the  court  in  the  lat- 
ter part  of.  the  above  paragraph.  The  case 
reccHPilzes  fully  tbe  force  and  effect  at  tbe 
rule  that  an  Instrument  under  aeal  requires 
no  other  ooDsi<teratlon  for  its  support,  and 
that  such  Instrument  Is  valid  until  set  aside 
for  fraud  or  mistake.  I  am,  tbereCote,  of 
the  opinion  that  the  reteaae  of  tbe  Jadgonait 
oaght  not  to  be  overthrown  for  want  of  coor 
slderatlon. 

"It  is  further  Insisted  by  tbe  d^endant  tbat 
tbe  releaae  is  supported  by  a  valuable  con- 
rideratlon  as  well  as  that  Imported  by  the 
seal.  Chancellor  Kent  has  defined  a  valu- 
able consideration  to  be  one  that  Is  eitb« 
a  benefit  to  the  i«rty  promising,  or  some 
tnrable  or  prejudice  to  the  party  to  whom 
the  promise  Is  made.  2  KaaU  Comm.  (2d 
Bd.)  460.  If  tbe  least  buieftt  or  damage  be 
received  by  the  promisor  from  tbe  promisee 
or  a  tbdrd  pwson.  or  If  the  promisee  ssstaln 
any  or  tbe  least  injury  or  detriment,  H  wlU 
oonstitute  a  snffldent  oonsldciatlon  to  ren- 
der the  agreement,  valid.  A  court  w411  abut 
Its  eyes  to  the  Inequality  between  tbe  con- 
stderatluk  and  tbe  promise.  Wirt  v.  Stdm- 
man,  67  Mo.  App.,  loc.  dt  172,  and  cases 
dted;  Brow  alow  v.  WoUard,  60  *  Mo.  App. 
636.  In  Hooker  v.  Insurance  Co.,  69  Mo. 
App.  13tt,  this  court,  In  speaking  through 
J^idge  Ellison,  said:  'The  law  Is  that  a  con- 
tract whereby  the  creditor  agrees  to  accept 
or  does  accept  a  sum  of  his  debtor  less  than 
tbe  debt  will  not  prevent  the  creditor  reoov- 
earlng  the  whole  of  the  original  debt,  for  the 
reason  the  contract  is  without  consideration. 
But  if  there  be  any  benefit,  or  even  any  legal 
possibility  of  benefit,  to  tbe  credltmr,  thrown 
In,  that  additional  weight  will  turn  the  acale, 
and  render  the  conslderatltm  suffldent  to 
support  tbe  agreement.'  Jaffray  v.  Davis, 
124  N.  y.  164.  26  N.  B.  351,  U  L.  a  A.  710. 
In  tbe  case  just  cited  will  be  found  many 
Illustrations  in  support  of  the  proposition 
quoted.  Thus,  If  the  payment  of  tbe  lesser 
sum  Is  provided  to  be  made  at  a  different 
place  from  that  where  tbe  original  was  to  be 
paid,  it  is  a  sufficient  consideration.  Foakee 
V.  Boer,  9  App.  Cas.  60S.  So  the  receipt  of 
a  negotiable  note  for  a  less  sum  will  discharge 
tbe  whole  of  an  c^n  debt,  for  the  reason 
that  it  la  more  advantageous  to  the  creditor 
to  have  the  negotiable  paper.  Jaflray  v.  Da- 
vis, supra.  So,  if  the  leaser  sum  be  paid  In 
discharge  of  the  greater  before  tbe  latter  Is 
due,  it  is  a  valid  consideration.  Brooks  v. 
White,  2  Mete  (Mass.)  283.  And  so.  If  a 
third  party  pay  a  lesser  sum  to  the  creditor 
in  agreement  to  discbarge  tbe  whole  debt  of 
tbe  debtor,  it  Is  valid.   Wilkes  t.  Slangbter, 
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49  Arfc.  237,  4  S.  W.  768;  Gordon  v.  Moore, 
44  Ark.  348. 

"The  plaintiff,  It  Is  true,  had  Judgment; 
but  he  could  not  enforce  It  by  final  procesB, 
on  account  of  the  suits  which  the  defendant 
bad  deemed  necessary  to  bring  to  protect 
Itself  against  the  various  conflicting  claims 
set  up  to  the  judgment  Pending  these  suits 
the  defendant  under  the  agreement  paid 
the  $4,500  in  full  discharge.  In  advance  of 
the  time  when  It  could  have  been  compelled 
to  do  so.  Besides  this,  It  took  the  risk  Inci- 
dent to  Its  election  to  make  the  payment 
to  the  Buchanan  county  curator  before  the 
rights  of  all  the  parties  claiming  the  Judg- 
ment had  been  Judicially  determined  by  the 
suits.  In  view  of  these  and  other  facts  re- 
lating to  the  transaction,  we  are  inclined  to 
think  the  release  was  supported  by  a  suffi- 
cient consideration,  deemed  valuable  In  law, 
to  support  it  Leake,  Cont.  (Eng.  Ed.)  SSS; 
Savage  r.  Everman,  70  Pa.  315.  It  seems  to 
me  that  whether  the  release  be  regarded  as 
a  technical  release  under  seal,  or  a  release 
not  under  seal,  it  Is  supported  by  a  sufficient 
consideration,  and  ought  to  be  upheld.  It  is 
true  that  where  the  rights  of  an  Infant  are 
Involved,  as  In  this  case,  courts  will  not 
search  for  technical  rules  to  sustain  trans- 
actions which  are  not  characterized  by  the 
strictest  fairness,  yet  we  discover  nothing  in 
this  case  to  render  Inapplicable  the  principles 
to  which  we  have  hereinbefore  adverted.  I 
think  that  the  decree  of  the  circuit  court 
should  be  reversed." 

"GILL,  J.  In  my  opinion,  the  Ji^lgment  of 
the  circuit  court  is  right,  and  ought  to  be 
affirmed.  The  learned  Judge  who  tried  the 
case  below  has  found  that  tbe  so-called  com- 
promise or  settlement  of  tiie  infant's  Judg- 
ment against  the  cable  company  was  pro- 
cured by  misrepresentation,  and  that  the  tak- 
ing and  acceptance  of  $4,600  In  satisfaction 
of  said  Judgment  was  without  consideration, 
and  should  not  thereftwe,  bar  the  hifant 
fimm  recovering  the  balance  jusfly  due  him. 
From  a  patient  consideration  of  the  entire 
record  In  the  light  of  the  authcHitles,  I  am 
of  the  same  c^lnlon.  It  seems  to  me  that 
the  facts  are  about  as  stated  in  plaintiff's 
iwtltlon,  which  wlU  be  found  quoted  at  length 
in  Judge  SMITH'S  opinion.  In  April,  1886, 
the  Infant  plalntifT  obtained  In  the  Jackson 
circuit  court  a  Judgment  against  the  defend- 
ant for  $5,000.  The  defendant  appealed  to 
the  supreme  court  living  a  good  and  suffi- 
cient an;>eal  bond,  and  the  Judgment  was 
affirmed  by  that  court  In  December,  1889. 
Here,  then,  was  an  Indisputable  and  un- 
questioned claim  or  demand  for  $5,000,  bear- 
ing six  per  cent  Interest  from  April  22,  1886. 
iiidch  the  Infant  plaintiff  had  against  the 
defendant  And  It  is  admitted  that  the  same 
was,  after  the  affirmance,  valid  and  blndli^, 
and  that  the  defendant  and  Its  securities  cm 
the  appeal  bond  were  all  entirely  solvent. 
This  Judgment,  with  accrued  Interest  to  the 
date  of  the  pretended  settlement  In  March, 


1892,  amounted  to  about  $0,800.  In  satisfac- 
tion of  this  sum  the  defendant  paid  to  the 
infant's  curator  the  sum  of  $4,000,  and  the 
curator  entered  on  •the  margin  of  the  Judg- 
ment record  at  Kansas  City  an  acknowledg- 
ment of  full  satisfaction  thereof.  The  effort 
of  this  suit  is  to  get  back  of  this  record  sat- 
isfaction, and  establish  the  Infant  plaintUTs 
right  to  recover  the  balance  due  on  the  Judg- 
ment. The  rule  of  law  Is  conceded  that  pay- 
ment of  part  of  an  undiluted  debt  will  not 
discharge  the  whole,  even  If  expressly  ac- 
cepted for  that  purpose.  The  rule  is  thus 
comprehensively  stated:  'All  claims  for  dam- 
ages are  payable  in  money.  When  a  de- 
mand therefor  is  certain,  or  rendered  cer- 
tain by  agreement  dr  adjudication,  and  Is 
no  longer  disputed,  it  cannot  be  satisfied  with 
any  less  amount  than  the  precise  amount 
owing.  If  a  part  Is  paid,  there  Is  a  partial 
performance  of  the  obligation  of  the  party 
liable,  and  no  more.  His  payment  is  only 
a  discharge  pro  tanto.  This  part  payment 
may  have  been  Induced  solely  by  the  assur- 
ance that  it  would  be  accepted  as  full  sat- 
isfaction, and  it  may  have  been  possible  to 
compel  payment;  still  the  party  paying  has 
done  In  kind  only  what  be  was  under  a  legal 
obligation  to  do  In  reapect  to  the  amount 
paid,  and  the  correspondli^  amount  ot  the 
obligation  Is  thereby  satlafled.  but  no  mcHe. 
Therefore  the  agreement  of  the  creditor  to 
discharge  the  residue  Is,  in  a  legal  sense, 
gratuitous,  and  not  binding.'  1  Suth.  Dam. 
(2d  Ed.)  I  246.  If.  now.  the  rule  Just  stated 
Is  to  be  applied  In  this  case,  then,  clearly, 
the  Infant  plaintiff  Is  entitled  to  hare  Hie 
balance  of  his  liquidated  claim  against  tbe 
defendant  At  the  date  of  the  so-called  set- 
tlement (March,  1892)  be  had  a  final  and  con- 
clusive Judgment  against  the  defendant, 
which  at  that  time  caUed  for  $6300.  The 
defendant  paid  $4,500,  and  asked  to  be  ac- 
quitted not  only  <MF  that  portion  of  the  debt, 
but  also  of  the  remainder,  amounting  then 
to  $2,800.  This  cannot  be  allowed  unless 
there  be  some  consideration  moving  to  the 
creditor  for  the  discharge  of  the  balance.  In 
this  connection  the  claim  Is  advanced  that, 
as  tbe  receipt  or  acknowledgment  of  satte- 
faction  by  the  curator  was  made  over  his 
seal,  the  plaintiff  is  precluded  from  dlsput- 
li^  the  existence  of  a  consideration,— In  other 
words,  that  such  seal  'conclusively  Imports  a 
consideration'  for  the  dlsehai^  of  the  entire 
debt  This  contention  Is  based  on  the  Qie- 
ory  that  the  mai^nal  satisfaction  of  Qie 
Judgment  Is  to  be  treated  as  a  technical  com- 
mon-law release  under  seal.  It  seems  to  me 
that  this  attaches  more  Importance  to  the 
writing  In  question  than  ft  deserves.  It  Is 
not  a  'ccmtract,'  in  the  proper  use  of  that 
term;  la  nothing  more  than  an  acknowledg- 
ment of  the  payment  of  the  debt— an  admis- 
sion or  declaration  by  the  curator  that  the 
Judgment  In  favor  of  his  ward  has  been  paid. 
While  competent  evidence  tending  to  prove 
payment^  It  la  la  no  sense  conclusive^  was 
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entitled  to  no  further  binding  force  tban  any 
otber  written  receipt,  and  Is  snbject,  there- 
fore, to  explanation  or  even  coDtradlctJon. 
Ryan  t.  Ward,  4S  N.  Y.  204.  A  receipt  or 
ordinary  acknowledgment  of  satisfaction  is 
all  the  order  of  the  probate  court  authorized 
or  intended  the  curator  to  give.  It  will  be 
Iiresnmed  that  the  probate  court  Intended  the 
satisfaction  of  judgment  provided  by  the  stat- 
ute, and  to  be  entered  aa  there  required. 
Rev.  St  1889,  ii  6028-6032.  In  ao  compound- 
ing the  judgment  the  curator  could  only  act 
in  pursuance  of  and  subject  to  the  orders  of 
the  probate  court  Id.  §|  5297.  5298.  These 
sections  (6028,  etc.)  clearly  do  not  contem- 
plate such  acknowledgments  to  be  under  seal 
nor  to  be  evidenced  by  technical  common- 
law  releases  under  seal.  I  am  unwilling, 
then,  to  say,  because  the  plaintiff  unneces- 
sarily and  without  authority  attached  a 
scrawl  to  bis  signature  In  acknowledging  sat- 
isfaction of  the  judgment,  that  said  curator 
thereby  estopped  his  ward  from  ever  after 
inquiring  into  or  Impeactilug  the  considera- 
tion of  the  alleged  discharge.  Moreover,  If 
this  written  satisfaction  of  the  record  should 
even  be  considered  in  the  category  of  sealed 
contracts.  It  would  yet  be  within  the  prov- 
ince of  a  court  of  equity  to  go  behind  the 
seal  and  inquire  into  the  matter  of  consider- 
ation. 'Equity,  disregarding  such  form,  and 
looking  at  the  reality,  always  requires  an 
actual  consideration,  and  permits  the  want 
of  it  to  be  shown,  notwithstanding  the  seal.' 
1  PonL  Eq.  Jur.  (2d  Ed.)  fi  383;  also.  Id. 
H  37&-379.  This  has  been  the  doctrine  of  the 
chancery  courts  from  the  beglnnlug,  and,  as 
years  have  gone  by,  modem  courts  hare  got- 
ten further  from  the  Influences  of  such  rigid 
and  barbarous  dogmas  of  the  ancient  courts 
of  law.  In  this  state  the  law  courts,  even, 
have  in  a  large  measure  been  released  from 
this  subserviency  to  mere  form.  By  section 
2090  of  the  present  statutory  revision  It  Is 
provided:  'Whenever  a  specialty  or  other 
written  contract  for  the  payment  of  money, 
or  the  delivery  of  property,  or  for  the  per- 
formance of  a  duty,  shall  be  the  foundation 
of  an  action  or  defense  In  whole  or  In  part 
or  shall  be  given  In  evidence  in  any  court 
without  being  pleaded,  the  proper  [wrty  may 
prove  the  want  or  failure  of  the  consider- 
ation, in  whole  or  In  part  of  such  specialty 
or  other  written  contract'  When  dow  we 
get  behind  this  so-called  seal,  which,  as  I 
think,  was  uselessly  and  ineffectively  at- 
tached to  the  marginal  satisfaction,  It  seems 
clear  to  me  that  there  was  no  consideration 
moving  between  the  extracting  parties  for 
the  satisfaction  of  the  judgment,  save  and 
except  only  the  payment  of  said  $4,500.  And, 
if  this  be  so,  then  the  debt  which  It  was 
then  conceded  amounted  to  $6,800,  was,  ac- 
cording to  the  rule  before  announced,  satis- 
fled  only  to  the  extent  of  $4,500,  and  no  fur- 
ther. 

"In  order  to  understand  the  status  of  the 
parties  «t  the  date  of  the  ao^Ued  settle- 


ment, it  seems  necessary  to  recall  the  main 
facts  attending  the  controversy.  In  the 
early  part  of  January,  1890,  the  mandate 
came  back  from  the  supreme  court  announ- 
cing tlie  affirmance  of  the  judgment  of  Willie 
Winter,  by  next  friend,  against  the  defend- 
ant On  the  20th  day  of  the  same  month 
the  public  administrator  of  Buchanan  coun- 
ty, and  ex  oiticio  public  curator,  under  the 
order  of  the  probate  court  of  said  county 
took  charge  of  the  estate  of  the  minor  plain- 
tiff; and  on  the  same  day  the  attorney  for 
the  plaintiff  in  the  main  suit  bad  the  probate 
court  of  Jackson  county  appoint  another 
curator.  Each  appointment  had  been  made 
without  knowledge  of  the  other.  Since  the 
boy's  residence  was  at  the  time  In  Buchanan 
county.  It  Is  clear  that  the  first  appointment 
was  proper,  and  the  last  Improper,  and  so 
the  parties  seem  to  have  subsequently  agreed. 
Twelve  days  after  the  appointment  of  these 
curators  (February  10,  1890),  the  next  friend 
who  had  prosecuted  the  suit  tor  the  minor 
sued  out  execution  against  the  defendant. 
Thereupon,  on  the  same  day,  February  10, 
1890,  defendant  filed  in  the  Jackson  circuit 
court  a  petition  In  the  nature  of  a  bill  of 
interpleader,  making  the  rightful  curator  of 
Buchanan  county,  and  the  party  as  well 
who  was  appointed  curator  In  Jackson  coun- 
ty, as  also  the  next  friend  and  attorney  who 
had  sued  out  the  execution,  all  parties  de- 
fendant and  in  Its  petition  set  up  that  con- 
flicting claims  were  made  by  these  curators 
and  next  friend  as  to  the  rightful  custody 
of  the  proceeds  of  the  judgment,  and  prayed 
the  execution  be  enjoined,  and  the  parties 
be  required  to  litigate  their  respective  claims. 
The  defendant  did  not  bring  In  the  money 
due  on  the  judgment,  as  It  might  have  done, 
and  thereby  relieve  Itself  of  any  future  lia- 
bility in  the  premises.  At  the  filing  of  the 
bill  the  court  granted  an  order  restraining 
the  execution  until  a  hearing  could  be  had 
on  the  application  for  temporary  injunction. 
This  was  subsequently  heard,  and  on  March 

8,  1890,  the  court  denied  the  application  and 
dissolved  the  restraining  order.  At  once,  on 
said  March  8th,  and  after  dissolution  of  the 
injunction  order,  defendant  filed  in  the  cir- 
cuit court  a  motion  to  quash  the  execution 
on  the  alleged  ground  that  the  next  friend 
had  no  authority  to  order  out  such  execution. 
This  motion  was  heard  and  overruled  May 

9,  1890.  and  defendant  appealed  to  the  su- 
preme court  At  the  date  of  the  settlement 
(in  March.  1892)  the  Interpleader  suit  alrave 
mentioned,  though  still  appearing  on  the 
docket  of  the  Jackson  county  circuit  court 
had  In  fact  been  abandoned  by  the  defend- 
ant and  was  ultimately  dismissed  by  the 
court  because  not  listed  for  trial  for  more 
than  three  terms,  as  required  by  a  rule  of 
that  court.  And  at  the  time  of  said  so-called 
compromise  or  settlement  the  motion  to 
quash  the  execution,  which  bad  been  denied 
by  the  circuit  court  and  appealed,  was  set 
for  trial  in  the  supreme  court,  and,  as  I3ie 
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witeesaes  put  tt,  w&b  aboat  to  be  reaeb«d. 
This  appeal  was  dismlBaed  ten  days  after 
the  settlemenL  It  was  now,  at  the  date  of 
this  settlement,  wben  the  Injimctlon  or  tuter- 
pleader  suit  begun  In  March,  1800,  had  fail- 
ed of  Its  purpose,  and  was  practteallr  aban- 
d<med,  and  wben  the  defendant's  appeal  oa. 
motioD  to  quash  the  execution  was  about  to 
be  reached  on  ttae  supreme  court  docket,  the 
defendant,  by  Its  general  counsel,  prepared 
a  written  petition  for  the  compromise,  and 
which  said  petition  was,  ttaiough  a  friendly 
attorney  at  Sit  Joseph,  presented  to  the  In- 
fant's curator,  who  signed  the  same,  and  on 
which  said  petition  the  probate  court  direct- 
ed the  settlement  now  attacked.  The  cura- 
tor was  induced  to  state  hi  said  petition  that 
his  ward's  entire  eatate  consisted  of  a  Judg- 
ment against  defendant  for  ^,000,  and  'that 
the  said  Judgment  Is  and  has  been  In  litiga- 
tion, and  litigation  coocemlng  the  same  Is 
now  pending  both  In  the  said  circuit  court 
and  the  supreme  ooort  of  said  state,  and  It  Is 
entirely  uncertain  wben  the  said  ittlgatlon 
will  termlmte;  It  having  been  begun  In  the 
year  1885,  and  there  being  two  suits  pend- 
ing now  instead  of  one,  as  then,  and  three 
claimants  for  the  Judgment  now.'  It  was 
tben  stated  that  the  railway  company  was 
willing  to  pay  $4,500  cash  In  compromise 
and  settlement,  and  authority  for  accepting 
this  proposition  was  asked.  As  already  stat- 
ed, the  petition  for  this  compromise  was  pre- 
pared by  the  defendant's  counsel  at  Kansas 
City,  and  presented  to  the  curator  at  8t 
Joseph  through  a  lawyer  who  was  at  least 
in  i^mpathy  with  the  defendant,  but  whom 
the  curator  trusted  under  the  Impression  that 
said  attorney  was  acting  In  the  Interest  of 
bis  ward.  Shortly  after  the  settlement  had 
been  effected  and  the  -$4,500  paid,  the  probate 
court  entered  an  order  rescinding  the  former 
one  authorizing  the  compromise,  wherein  It 
recited  that  said  original  order  'was  made  on 
a  mistake  of  facts  as  to  the  amount  due  on 
said  Judgment,  and  as  to  litigation  In  relation 
thereto  then  pending,  and  In  reliance  by  said 
administrator  upon  the  representations  of 
said  railway  company,  which  representations 
were  not  true;  and  It  now  appearing  that 
said  judgment  was  Qnal;  that  the  same,  with 
interest,  amounted  to  about  |6,800,  Instead 
of  $5,000,  as  represented;  and  that  said  rail- 
way company  and  Its  securities,,  who  were 
and  are  liable  therefor,  are  solvent;  and  it 
further  apiwaring  that  pursuant  to  said  or- 
der of  this  court  said  administrator  accepted 
said  sum  of  $4,500  of  said  company,  and  en- 
tered satisfaction  thereof  In  good  faith,  by 
mistake,  as  aforesaid,— It  Is  now  ordered  that 
said  order  directing  a  compromise  of  said 
Judgment  be,  and  the  same  is  now  hereby, 
set  aside,  to  the  end  that  the  same  shall 
not  prevent  other  and  further  proceedings 
for  the  collection  of  the  balance  remaining 
fine  and  unpaid  on  said  Judgment,  and  that 
said  administrator  be,  and  he  Is  now  here, 
ordered  to  enter  a  credit  on  said  Judgment 


for  said  sum  of  $4,500  as  of  the  date  of 
the  receipt  thereof.  Instead  of  a  satisfaction 
in  full  of  said  Judgment.'  The  evidence 
siiowa  that  the  curator  and  probate  judge 
were  deceived  as  to  the  extent  of  the  Judg- 
ment, and  that  the  compromise  was  effected 
under  the  impression  that  the  infant's  de- 
mand amounted  only  to  $5,000,  instead  of 
$6,800;  and,  further,  tt  appears  that  the  cura- 
tor and  prc^te  Judge  were  Hkewise  de- 
ceived as  to  the  nature  of  the  litigation 
pending.  They  were  told  'that  the  said 
Judgment  is  and  has  been  In  litigation,  and 
litigation  eouceming  the  same  is  now  pend- 
ing in  said  circuit  court  and  the  supmne 
eourt,  and  It  is  entirely  uncertain  when  the 
said  litigation  will  terminate.  It  having  be^ 
begun  in  the  year  1886,  and  there  being  two 
suits  pending  now.  Instead  of  one.  as  then,' 
whereas  the  facts  were  that  there  was  no 
lltigatloQ  pending,  or  dispute  as  to  ttae  In- 
fant's rights  In  the  premises.  The  only  con- 
test then  existing.  If  contest  It  may  be  called, 
related  solely  to  the  question  as  to  who  was 
the  proper  custodian  of  the  proceeds  of  the 
Judgment  after  the  same  was  collected.  As 
between  the  minor  plaintiff  and  defendant, 
all  controversies  bad  been  settled  by  the 
Judgment  of  a  court  of  final  resort;  and  the 
way  was  open  at  any  time  for  defendant  to 
pay  said  Judgment,  Interest,  and  costs.  It 
could  have  safely  paid  to  the  sheriff  holding 
the  execution,  or  into  court  when  Sling  the 
bill  of  interpleader,  or  even  to  the  curator 
who  had  I>een  appointed  by  Its  (the  defend- 
ant's) own  direction.  But,  however  this  may 
be,  it  Is  clear  that  the  Infant  plaintiff  was 
the  absolute  and  unquestioned  owner  of  the 
Judgment,  then  amounting  to  $6,600;  and  the 
defendant  ought  not  to  be  permitted  to  aat- 
iafy  this  by  discount  of  $2,800,  when  for  such 
reduction  there  was  no  consideration  as  be- 
tween the  debtor  and  (he  creditor.  There 
was  no  question  at  any  time  as  to  the  per- 
fect solvency  of  the  defendant,  and,  besides. 
It  bad  given  a  good  supersedeas  bond.  It  is 
true  that  defendant  may  have  further  de- 
layed payment,  as  it  had  done  for  two  years, 
but  yet  the  minor  plaintiff  was  Tot  this  fully 
protected  and  compensated  by  the  addition 
of  Interest  which  the  law  fixes.  But  these 
vexatious  lawsuits,  whether  brought  about 
by  defendant  to  harass  opposing  lawyers,  or 
to  delay  the  eollectlon  of  a  Judgment  which 
Its  counsel  pronounce  a  great  wrong,  or 
whether  merely  to  have  the  courts  settle  as 
to  who  should  properly  represent  the  minor, 
could  furnish  no  consideration  for  throwing 
off  $2,300  of  a  demand  concerning  which 
there  was  no  longer  any  possible  dispute. 
'Payment  of  a  lesser  sum  will  not  discharge 
a  debtor  for  a  greater  sum,  without  some 
additional  consideration.  The  creditor  must, 
l>esldes  a  part,  receive  something  of  benefit 
that  he  would  not  otherwise  have  bad.'  Helnts 
V.  Pratt.  54  III.  App.  610.  I  agree  with 
Judge  SMITH  when  he  says:  'Where  the 
rights  ot  an  infant  are  InToIved.  as  to  this 
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case,  courts  \r\H  not  search  for  tecbnlcal  ] 
roles  to  sustain  transactloos  which  are  not 
efaaracterised  by  tbe  strictest  fairness.'  But, 
with  all  dne  respect,  I  most  differ  with  him 
as  to  the  nature  of  this  so-called  compromise. 
As  I  read  this  record,  it  disdoses  a  trans- 
action characterized  by  great  unfairness  to- 
wards the  infant  plainttfF,  and  one  wblcli  tbe 
courts  ought  not  to  sustain. 

*^e  contention  that,  before  plalntifl  can 
get  tbe  relief  here  sought,  there  should  hare 
been  a  tender  back  of  the  $4,500  paid  by  de- 
fendant, Is  wtthont  merit  It  seems  to  be 
well  settled  'that  one  who  attempts  to  re- 
seind  a  transaction  on  the  ground  of  fraud 
is  not  required  to  restore  that  which  in  any 
event  be  would  be  entitled  to  retain,  either 
by  virtue  of  tbe  contract  sought  to  be  set 
aside,  or  ot  the  original  IlaWLity/  Kley  v. 
Healy.  127  S.  Y.  555.  28  N.  B.  S88,  and  au- 
thorities cited.  In  the  case  Just  cited  ft  is 
said:  *Wbile  the  sum  retained  Aould  be 
taken  Into  account  In  the  award  of  relief, 
an  offer  to  restore  tt  Is  not  a  condition  pre- 
cedent to  tbe  brln^g  of  an  action  to  set 
aside  the  frauddlent  release.  *  *  *  If 
lier  action  failed,  she  was  entitled  to  tbe 
snna  received  by  virtue  of  the  transaction 
itself.  If  she  sacceeded,  the  snm  was  less 
than  she  was  concededty  entitled  to  by  the 
original  jvOgraant.  In  any  event  therefore, 
she  had  only  that  which  without  dispute  be- 
longed  to  her,  and  a  restmration  or  tbe  offer 
thereof  was  nimeceesary  prior  to  the  com- 
mencement of  the  action;  for  such  conditions 
as  might  be  essential  to  the  protection  of 
the  defendant  could  be  inserted  In  tbe  judg- 
ment  ntllmatety  rendered.'  A  distinction  ex- 
ists between  cases  of  this  nature  and  where 
no  llaUlKy  at  all  is  conceded,  and  was  so 
recognized  by  us  In  Alexander  v.  Railway 
Co..  54  Mo.  App.  tSd,  71,  and  by  the  9t  Louis 
court  of  appeals.  In  c^lnfon  hy  Biggs,  J.,  In 
Girard  t.  Cartwheel  Co..  46  Mo.  App.,  at 
page  116,  and  toy  tbe  supreme  court  In  same 
case,  123  Ma.  at  page  383,  27  S.  W.  048.  25 
L.  R.  A.  S14. 

"Judge  ELLISON  concurs  In  the  views 
here  expressed.  The  judgment  of  the  cir- 
cuit court  will  therefore  be  afflrmed." 

Frank,  Hagerman  &  Karnes  and  Holmes  Se 
Krautboff,  for  appellant  Thompson  &  Wil- 
cox. B.  J.  Woodatm,  and  Thoa.  J.  Porter,  (or 
respondent 

BITBGBSS,  J.  The  record  in  this  case  was 
transferred  to  the  supreme  court  by  the  Kan- 
sas City  court  of  appeals  on  a  former  occa- 
sion, but  not  in  acccn^ance  with  section  6, 
art  6,  of  the  state  constitution,  and  was  for 
that  reason  re  transferred  to  that  court  Aft- 
er the  return  of  the  record  to  the  court  of 
appeals.  It  was  corrected  by  nunc  pro  tunc 
entry,  and  the  case  certified  and  transferred 
to  this  court  upon  tbe  ground  that  one  of  tbe 
Judge*  of  that  court  deans  the  opinion  filed 
thCTels  cmtnry  to  prerioas  decisions  by  the 


supreme  court.  The  opinion  of  the  Kansas 
City  court  of  appeals  was  written  by  Judge 
GILL,  and  concurred  In  by  Judge  ELLISON. 
Judge  SMITH  wrote  a  dissenting  opinion. 
Both  opinions  are  set  out  in  this  report,  and 
the  opinion  of  Judges  GILL  and  ELLISON  Is 
approved,  as  properly  declaring  the  law.  The 
judgment  Is  affirmed. 

GANTT,  P.  and  SHBUWOOD.  conr 
cur. 


FXSOKEN'STETN  t.  WATBRS  et  aL 
(Snpnme  Oourt  of  Missouri,  Division  No.  1. 
Feb.  12.  1901.) 

GORPOEATION8— DSAUNOS  WITH  omCBRS— 
FRAUD. 

Land  was  bought  by  S.  for  $12,000;  he 
giving  a  mortgage  tnereon  for  such  sum  to  R., 
who  loaned  the  money  to  make  tbe  payment. 
S.  sold  to  W.  and  F.  each  an  undiTlded  one- 
third  intecest  therein,  subject  to  the  mortgage; 
each  paj-iDg  him  $2,300.  A  corporation  with 
capital  stock  of  $2,800  was  ftmned:  8..  W., 
and  F.  being  among  the  directors,  and  3.  being 
president  and  W.  treasurer.  To  It  was  convey- 
ed the  land  for  the  expressed  consideration  of 
$25,200;  the  consideration  paid  b^ng  assump- 
tion of  tbe  mortgage  of  f  l2,O0O,  $2,500  of  its 
stock,  and  its  two  notes  for  $6,360  each.  Only 
$8S0  was  paid  into  its  treasury,  of  which  $2S.5& 
was  applied  on  one  of  the  $6,350  notes,  and 
the  balance  used  in  paying  expenses  of  incor- 
QfHration  and  interest  on  tbe  $12,000  mortgaM 
The  two  $5,360  notes  were  discounted,  and  S., 
W.,  and  P.  each  received  one-third  of  the  pro- 
ceeds. Tbe  first  of  said  notes  not  beins  paid, 
W.  and  F.  took  it  up,  and  obtained  judgment 
thereon  agninst  the  corporation,  and  on  execu- 
tion sale  W.  became  the  purchaser  of  tbe  land, 
and  received  a  Bh^ifTs  deed.  Afterwards  he 
took  up  the  otb«  S6,3B0  note  and  the  $12,000 
debt.  Held,  in  a  suit  at  the  Instance  of  a  stock- 
holder, who  had  paid  In  only  $140,  to  set  aside 
the  sberiCTs  deed  on  the  ground  that  the  cor- 
poration was  defrauded  by  a. sale  to  it  at  a 
flctitiouB  valne.  that  there  was  no  error  in  re- 
quiring, aa  a  condition  of  the  relief,  that  W. 
be  reimbursed  the  amounts  so  invested  by  him. 

Appeal  f  R»n  eircidt  court;  St  Lonis  comir 
ty;  BndoliA  HlzxeW  Jndge. 

Suit  by  Gbadea  O.  FIe<dcenstein,  recelTer 
of  the  South  Webster  Invatment  Oompany, 
against  William  D.  Waters  and  others.  BHU 
dlBmlsaed,  and  judgment  tor  defendants  for 
costa   nalntlff  appeals.  Affirmed. 

Charles  Fensky,  for  appellant  Collins, 
Jamison  &  Chappell,  for  respondents. 

bract:,  p.  J.  The  material  facts  In  this 
case,  In  brief,  are  as  follows:  On  the  20th 
day  of  December,  1892,  French  R  Sessions, 
through  other  persons  wbo  held  an  option 
thereon,  purchased  from  John  H.  Pipkin  a 
tract  of  land  In  St.  Louis  county,  containing 
02.50  acres,  for  the -sum  of  $12,000,  of  which 
Pipkin  received  $9,500,  and  the  Intermedia- 
ries $2,500,  and  cansed  tbe  title  to  the  land 
to  be  conveyed  by  Pipkin  to  Rowland  L. 
Johnston.  Sessions  borrowed  the  $12,000  to 
pay  for  the  land  from  Valle  Reybum,  and, 
to  secure  the  loan,  caused  tbe  said  Johnston 
to  execute  his  promissory  note  In  the  sum 
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of  112,000,  payable  to  Yalle  Reybum  In 
tbree  years,  and  six  semiannual  Interest 
notes  for  $360  eacb,  and  to  execute  a  deed 
of  trust  on  the  land  to  secure  tbe  payment 
thereof.  Afterwards,  In  January,  1893.  Ses- 
sions Bold  and  transferred  to  William  D. 
and  Frank  A.  Waters  each  an  undivided 
one-third  Interest  In  the  land,  subject  to  said 
deed  of  trust,  each  of  them  paying  talm 
therefor  the  sum  of  92,300;  and  thereafter 
Johnston  held  the  equity  tn  trust  for  Ses- 
sions, Frank  A.  Waters,  and  William  D. 
Waters,  In  equal  prt^rtlons.  Afterwards, 
on  the  IStb  of  March,  1803,  the  South  Web- 
ster Investment  Company  was  taicoi^rarated, 
with  a  capital  stock  of  $2,800.  divided  Into 
66  sharest  of  tbe  par  value  of  $50  per  share. 
The  incorporaton  and  directors  were  EYench 
R.  Sessions.  William  D.  Waters,  Edward  H. 
Newland,  Charles  A,  Robinson,  and  George 
W.  Wilson.  Sessions  became  president,  and 
William  D.  Waters  treasurer,  of  the  corpora- 
tion. Afterwards,  on  the  aoth  ot  March, 
1883.  Johnston,  at  the  Instance  of  Sessions 
and  the  Waterses,  by  deed  of  that  date  con- 
veyed the  premises,  subject  to  the  Reybnm 
deed  of  trust,  for  the  expressed  considera- 
tion of  925.200,  to  the  said  South  Webster 
Investment  C<mipany;  the  cfmslderation  ac- 
tually paid  being  the  assumption  by  the  cor^ 
poratlon  of  the  Reybum  debt  of  912,000  and 
Interest,  92,500  of  its  capital  stock,  and  two 
promisBo^  notes,  each  for  95,3S(^  payable 
In  one  and  two  years,  rrapectlvely,  secured 
by  a  deed  of  trust  on  the  premises  executed 
by  the  corporation.  At  this  time  the  corpo- 
ration seems  to  have  been  a  purely  paper 
concern.  Af  towards,  in  tbe  following  month 
of  April,  tbe  sum  of  9*^00  was  paid  into  the 
treasury  on  account  of  subscription  to  stock, 
—$100  each  by  French  B.  Sessions,  Frank 
A.  Waters,  and  W.  D.  Waters,  and  9100  each 
by  August  Krutsbom,  Mary  Ostertag,  R. 
M.  Harmmi,  and  W.  W.  P»iny;  and  between 
the  12th  of  May  and  the  8th  of  June  fol- 
lowing each  of  these  parties,  except  Ses- 
sloiu.  paid  hi  920  on  account  of  first  monthly 
assessmrat  and  thereafter,  In  the  muith  of 
June,  Kmtsbom,  Ostertag.  and  Harmon  each 
paid  in  an  additional  920  on  account  of  sec- 
ond monthly  assessment,  thus  making  the 
sum  of  9880.  The  whole  amount  was  paid 
into  the  treasury  on  account  of  subscriptions 
to  stock  and  assessments  thereon.  Of  this 
amount,  9134.45  was  afterwards  applied  to 
the  payment  of  the  expenses  of  Incorpora- 
tion. 9720  to  the  payment  of  Inter^t  on  the 
Reybum  debt,  and  925.55  on  one  of  the  two 
$5,350  notes,  which  upon  their  execntltm 
having  been  Indorsed  by  Johnston,  and  turn- 
ed over  to  Frraich  R.  Sessions,  Frank  A. 
Waters,  and  W.  D.  Waters,  were  severally 
Indorsed  by  them,  discounted  tor  the  face 
value  thereof,  and  the  proceeds  equally  di- 
vided between  these  three.  Upon  the  ma- 
turity of  the  95,350  note,  payable  at  one 
year,  tbe  corporation  falling  to  pay  it,  and 
it  having  been  duly  protested,  the  two  War 


terses  took  It  up,  instituted  salt  therecm 
against  the  ccwporatlcni,  and  obtained  Judg^ 
ment.  Sxecutlon  Issued  thereon,  whl<di  waa 
levied  upon  the  premises,  and  at  the  sale 
William  D.  Waters  became  the  purchaser, 
and  received  a  sheriflTs  deed  therefor.  AXt- 
erwarda  tbe  second  note  for  95,350,  payable 
at  two  years,  becoming  due,  and  the  corpo- 
ration fiiillng  to  pay  it,  the  same  was  also 
duly  protested,  and  thereafter  token  np  by 
William  D.  Waters,  who  thereupon  caused 
the  deed  of  trust  securing  the  payment  of 
the  two  $5,350  notes  to  t>e  satisfied  on  the 
margin  of  the  record  tiiereof.  The  912.000 
note  to  Valle  Reybnm,  secured  by  the  first 
deed  of  trust,  b^ng  about  to  mature.  Wil- 
liam D.  Waten,  with  mcmey  famished  by 
another  for  the  pnriKMe,  took  up  that  note: 
and  tbat  note,  with  the  deed  of  trust  secat^ 
ing  the  same,  is  now  being  held  for  his 
protectitm.  William  D.  Waters  hfu  also  ac- 
quired all  the  interest  of  his  brother  Frank 
A.  Waters  in  the  premises.  Thla  was  tbe 
situation  when,  m  tbe  18th  of  S^tember, 
1885,  on  the  petition  of  Mary  Ostertag,  How- 
ard A.  Blossom  was  appointed  receiver  of  the 
corporatltm.  who  tiiereafter,  on  the  2l8t  of 
December.  1886,  Instituted  this  suit  After- 
wards, Blossom  having  resigned.  Charles  G. 
Fleckraistein  was  substituted  In  his  place, 
and  filed  the  amended  petition  upon  which 
the  case  was  submitted  to  the  court  Tbe 
gravamen  of  the  c<Hnp1alnt  is  that  said  Ses- 
sions, being  at  the  time  Uie  president  and  a 
director,  tbe  said  William  D.  Waters,  tbe 
treasurer  and  a  director,  and  the  said  Frank 
R.  Waters,  a  stockholda,  perpetrated  a  fraud 
upon  the  corporation  by  selling  tbe  premises 
to  It  at  an  "enormous,  flctitions  value,"  and, 
by  their  subsequent  dealings  with  the  consid- 
eration received  therefor,  wrecked  the  corpo- 
ration; and  the  relief  asked  Is  that  the  sher^ 
llTs  deed  to  William  D.  Waters  be  set  aside 
and  annulled;  that  the  Reybum  deed  of 
tirust  for  912,000  and  interest  be  canceled; 
that  the  title  to  the  land  be  vested  In  the 
plalntlfF;  that  It  be  put  In  possession  thereof; 
that  all  of  the  defendants  be  devested  of  any 
Interest,  or  claims  against  said  corporation; 
that  the  said  French  R.  Sessions,  William  D. 
Waters,  and  Frank  R.  Waters  be  required  to 
account  for  all  profit  made  out  of  the  pur- 
chase and  sale  ot  said  real  estate  from  tiiem- 
selves  to  tbe  corporation;  and  for  Judgment 
for  coste  against  them.  The  answer  of  de- 
fendante  to  the  amended  petition  was  a  gen- 
eral denial.  The  court,  after  hearing  tbe 
evidence,  on  the  8th  day  of  November,  1807, 
entered  the  following  Interlocntory  decree: 
"That  the  deed  tmm  the  South  Webster  In- 
vestment Oompany  by  BherifT  to  William  D. 
Waters,  dated  2d  day  of  Deconbw,  1884, 
and  recorded  in  Book  76,  at  page  400,  of  the 
office  of  recorder  of  deeds  for  the  county 
of  St  Lonis,  Missouri,  be  set  aside  and  for 
naught  held,  and  the  titie  to  the  real  es- 
tate in  said  deed  ot  trust  and  in  the  amend- 
ed petlUcm  in  this  case  mentioned  and  de* 
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■olbed  be  Tested  In  tlie  lald  Soatb  Webster 
iDTestment  Company:  provided,  however, 
tbat  the  plaintiff  herein  shall  on  or  before 
the  8th  day  of  February,  1898,  file  In  this 
cause  bl8  declaration  In  writing /that  he 
vlU  assume  and  agree  to  pay  the  notes,  to- 
gether with  all  Interest  thereon,  secured  by 
deed  of  trust  from  Rowland  L.  Johnston  to 
Thomas  Beybum,  trustee  for  Valle  Reyburn, 
dated  December  29, 1882,  recorded  In  Book  60, 
page  354,  of  the  office  of  the  recorder  of 
deeds  for  the  county  of  St.  Louis,  and  also 
all  sums  of  money  expended,  paid,  and  laid 
ont  by  defendants  WUUam  D.  Waters  and 
Frank  A.  Watos,  or  either  of  them.  In  the 
way  of  taxes  upon  said  property,  as  well 
as  the  som  of  12,300  paid  by  the  defendant 
William  D.  Waters  and  the  sum  of  $2,300 
paid  by  the  defendant  Frank  A.  Waters  as 
the  pnrcbase  price  of  two-thirds  Interest  In 
said  property,  with  Interest  on  all  of  said 
sums.  And  the  court  doth  further  order, 
adjudge,  and  decree  that  If  the  plalntflt  here- 
in sliall  on  or  before  said  8th  day  of  Feb- 
Fuary,  1898,  file  herein  such  declaration  In 
writing,  an  account  shall  be  taken  herein 
tor  the  purpose  of  ascertaining  the  amounts 
ezpoided,  paid,  and  laid  out,  with  the  Inter- 
eat  thereon.  And  the  court  doth  further  or- 
der, adjudge,  and  decree  tbat  If  the  plaintiff 
Btaall  fail  on  or  before  the  8th  day  of  Feb- 
mary,  1898,  to  file  such  written  declaration, 
ttaen  and  In  that  case  plaintiff's  petlticm  shall 
be  dismissed."  The  plaintiff  thereupon  filed 
a  motion  to  set  aside  the  Interlocutory  de- 
cree, and,  falling  to  file  the  written  declara- 
tion therein  required  within  tba  time  re- 
quired, on  the  11th  of  February,  1898,  the 
court  dismissed  the  plaintiff's  bill,  and  ren- 
dered Judgment  In  favor  of  the  defendants 
for  costs,  from  which  Judgment  the  plain- 
tiff ai^als. 

Frencb  R.  Sessions  was  the  originator  and 
promoter  of  this  speculation.  It  was  enter- 
ed upon  in  tbe  "boom"  days  preceding  the 
panic.  Those  engaged  In  It  evidently 
thought  there  was  "money"  In  this  land  at 
the  price  of  $12,000;  and  Valle  Reyburn, 
who  seems  to  have  been  a  cool-headed  flnao- 
cio:.  tjionght  It  good  security  for  tbat 
amount.  The  Waten  brothers,  also.  Inquir- 
ing Into  the  matter,  became  satisfied  that  It 
was  a  promising  speculation,  and  they  paid 
$4,000  for  two-thirds  of  the  equity.  The 
plaintiff  corporation  was  organized  for  the 
sole  purpose  ot  roalizlng  on  this  speculation. 
Except  the  paltry  sum  of  $880  contributed 
as  stated.  It  never  had  any  other  assets. 
The  value  of  its  capital  stock  and  promissory 
notes  was  entirely  dependent  on  the  success 
of  the  venture.  If  It  succeeded,  they  might 
be  worth  something.  If  It  failed,  they  were 
worthless.  The  panic  came,  the  bottom  fell 
out,  all  their  expectations  were  dashed  to 
tbe  ground,  and  the  stoc^  and  notes  proved 
to  be  worthless.  In  the  meantime,  however, 
oUtgations  had  been  incurred  by  the  in- 
dotsers  of  Its  notes,  that  had  to  be  met  Of 


these,  William  D.  Waters  was  the  only  one 
wbo  seems  to  have  been  willing  and  able  to 
—at  least,^  he  was  the  only  one  who  did— 
meet  them,  and  In  doing  so,  deducting  the 
amount  received  by  him  and  his  brother  at 
the  discount,  and  tbe  $25.55  afterwards  paid 
on  the  notes  out  of  the  funds  of  the  cor- 
poration, he  was  compelled  to  Invest  the  fur- 
ther sum  of  $3,541.40;  thus,  with  tbe  $4,000 
orlgluaUy  pot  in  by  him  and  his  brother, 
makiug  his  stake  in  the  venture,  when  the 
principal  note  secured  by  tbe  Reyburn  deed 
of  trust  was  about  to  mature,  the  smn  of 
$3,141.11,  to  protect  which,  be,  of  course,  had 
to  take  up  that  security,  at  a  cost  of  $12,300. 
And  thus,  saying  nothing  about  interest  there- 
after, at  the  time  this  suit  was  brought  he 
had  paid  for  the  title  under  wbldi  be  holds 
the  premises  the  sum  of  $20,0(^.1].  Of  this 
title  he  Is  sought  to  be  devested  in  this  action 
by  the  corporntlcm.  of  whose  funds  only  the 
sum  of  $745.55  er^  went  Into  the  venture, 
at  the  Instance  of  a  single  stockholder,  of 
whose  funds  only  the  sum  of  $140  ever  went 
into  the  corporation.  And  the  proposition 
presented  on  this  appeal  Is  that  this  may  be 
done,  and  ought  to  have  been  done,  without 
requiring  that  he  be  reimbursed  for  the 
amounts  so  Invested  by  him  under  the  dr* 
cumstances  aforesaid.  If  we  have  succeeded 
in  stating  the  case  dearly,  this  proposition 
needs  no  argument  Tbe  Judgment  of  the 
circuit  court  Is  afilrmed. .  All  concur. 


A  G.  EDWARDS  RROKERAGE  00.  r. 
STEVENSON. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  26,  1901.) 
OAHBUNO  CONTKACT— CONFLICT  OF  LAWS. 

1.  Plaintiff  having  been  authorized  to  buy 
stocks  for  defendant  without  any  restriction  as 
to  the  market  in  which  the  purchase  should  be 
made,  the  contract  of  purdiase  will  be  govern* 
ed  by  the  law  of  the  state  in  which  the  stock 
was  purchased  and  paid  for. 

2.  At  common  law  a  contract  legitimate  on 
its  face  cannot  be  declared  void  as  a  wagering 
contract  on  proof  that  one  only  of  the  parties 
thereto  knew  and  meant  it  to  be  such. 

3.  In  the  absence  of  a  showing  to  the  con- 
trary, the  law  of  a  foreign  state  wilt  be  presum- 
ed to  be  the  common  law,  and  not  in  accord- 
ance with  the  statute  of  the  forum. 

Appeal  from  St  Louis  circuit  court;  H.  D. 
Wood,  Judge. 

Action  fay  the  A  G.  Edwards  Brokerage 
Company  against  William  H.  Stevenson. 
Judgment  for  plaintiff.  Defendant  appeals. 
Afilrmed. 

Chester  H.  Krum  and  Lyne  S.  Metcalfe, 
Jr.,  for  appellant  Geo.  L.  Edwards,  for  re- 
spondent 

BURGESS,  J.  The  purpose  of  this  action 
la  to  recover  of  defendant  a  sum  of  money 
aggregating,  including  interest  and  commis- 
sions as  broker,  the  sum  of  $7,360.87,  alleged 
to  be  due  plaintiff  on  account  of  services  ren- 
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deted  by  and  moaejB  advanced  by  It  for 
defendant  at  bis  Instance  and  reqiiest  In  the 
purchase  of  Linseed  Oil  stock  and  Atchison, 
Topeka  &  Santa  Fe  preferred  stock.  Plaia- 
tfff  had  judgment  for  the  amount  stated,  and, 
after  ansnccessf ul  motion  for  a  new  trial, 
defendant  appeals  to  this  court. 

Plaintiff,  a  broker  In  the  city  of  St  Louis, 
engaged  In  the  bnalness  of  buying  and  selling 
stocks  and  bonds  In  St-  Louis  and  other  mar- 
kets, undertook  to  buy  for  defendant  Linseed 
Oil  CJompany  stock  and  Atc-btscm,  Topeka  8c 
Santa  V6  Ballroad  Compnny  preferred  stock. 
At  the  time  defendant  requested  plaintiff  to 
buy  for  falm  the  Linseed  Oil  stock  nothing 
was  said  as  to  the  price  to  be  paid  for  It, 
or  the  number  of  shares  to  be  bought  With 
respect  to  the  Atchison,  Topeka  &  Santa  T6 
Railroad  stock,  plaintiff  su;;gested  to  defend- 
ant that  he  purchase  this  stock,  and  there- 
upon defendant  requested  plaintiff  to  pur- 
chase 200  shares  of  It  for  talm.  No  direc- 
tion was  given  at  any  time  as  to  where  the 
stock  should  be  purchased,  and  the  rcBiiIt 
was  that  plaintiff  purchased  It  In  the  city  of 
Xew  Yoric  through  some  broker  there.  The 
stodn  were  bought  on  account  of  plaintiff, 
and  It  was  charged  by  the  New  York  par- 
ties who  iMugbt  It  to  plaintiff.  Defendant 
was  not  known  In  the  transaction.  The  cer- 
tiflcates  of  stock  were  held  by  plaintiff,  and 
tb^  were  carried  by  the  Xew  York  parties 
for  It  for  several  months.  The  certificates 
were  never  assigned  to  plalDtlfl,  nor  were 
they  ever  delivered  to  It  or  tendered  to  de- 
fendant but  the  New  York  parties  carried 
them  for  plaintiff  on  "margins,"  and  exacted 
from  It  securities  or  cash  as  a  protection  in 
case  of  a  decline  In  -the  value  of  the  stodc 
As  soon  as  the  purchases  were  made,  and 
plaintiff  was-  notiflcd  of  them,  plaintiff  at 
once  notified  defendant  and  charged  his  ac- 
count with  the  purchase  price  of  the  stocks, 
which  plaintiff  'has  paid  in  full  to  the  New 
York  brokers  who  advanced  same.  Defend- 
ant never  made  any  objection  to  the  reports 
of  these  purchases  upon  receiving  them,  nor 
did  be  make  any  to  the  statements  of  ac- 
count r«idered  him  In  whldi  plaintiff  char- 
ged hUn  with  the  amounts  paid  for  the  stoclcs 
and  credited  blm  with  the  dividend  paid  on 
the  Linseed  stock  while  defendant  was  the 
owner  of  it,  but  wrote  on  the  backs  of  two 
of  these  papers  the  indorsemeuts:  "Mr.  Ed- 
wards: Purchase  300  Atchison,  August  21. 
1866,"  and  "A.  O.  Edwards  &  Sons;  Pur- 
chase 100  'Ltoseed.'"  On  Augugt  28,  18y5, 
Immediately  after  the  purchase  of  the  Lin- 
seed Oil  stock,  defendant  addressed  to  plain- 
tiff a  note,  which  reads  as  follows:  "Gentle- 
men: Please  sell  my  two  hundred  shares  of 
Linseed  at  the  market  price  at  such  date  as 
I  will  be  sure  to  get  the  dividend  of  $1.00 
per  share,  which  X  believe  was  declared  on 
the  15th  of  August"  Plaintiff  credited  de- 
fendant with  this  dividend.  Defendant  never 
at  any  time  deposited  with  plaintiff  any 
money  to  secure  margins  on  these  purchases. 


Dor  did  he  agree  to  do  so,  nor  Old  be  ever 
pay  plaintiff  anything  on  account  therefor, 
although  plaintiff  demanded  of  blm  the  pur- 
chase price.  Defendant  testified  that  plain- 
tiff was  at  liberty  to  purchase  ttie  stocks  In 
New  York.  Plaintiff  called  upon  defendant 
to  put  up  margins,  and  In  one  letter  suggest- 
ed tiiat  the  market  looks  **nervou8,"  and  In 
another  that  It  "has  gone  to  pot";  but  noth- 
tag  was  put  up,  and  thereupon,  after  notify- 
ing the  defendant  that  plaintiff  had  ratiter 
carry  the  stocks  than  sell  tiiem,  and  the  de- 
fendant having  failed  to  make  ^e  demanded 
advances,  the  plaintiff  sold  the  afeAAs  at  a 
loss.  Defendant  testified  that  be  had  no  In- 
tention of  receiving  the  stock,  or  of  paying 
therefor,  and  claims  the  transactions  were 
simply  deals  on  margins,  speculation  on  tlie 
rise  or  fall  of  the  market.  In  violation  of  the 
statutes  relating  to  option  dealing,  and  were, 
therefore,  Illegal  and  void.  There  was  no 
evidence  that  defendant  toM  the  plaintiff 
that  be  did  not  Intraid  to  receive  and  pay  for 
the  stocks.  On  the  other  band,  plaiittlff*fl 
president  testified  that  It  did  not  Intend  to 
settle  the  transaction  by  settitng  on  the  dif- 
ference in  prices,  and  that  plaintiff  ffid  not 
know  that  defendant  did  Dot  Intend  to  re- 
ceive and  pay  for  the  stocks,  nor  that  he  In- 
tended to  settie  the  transaction  paying  the 
difference. 

At  the  request  of  plaintiff,  and  over  the  ob- 
Jectitm  and  exception  of  defendant  the  court 
declared  tiie  law  to  be  as  follows:  "The  court 
declares  the  law  to  be  that  If  it  appear  from 
the  evidence  that  defendant  requested  plain- 
tiff, aa  his  agent  to  buy  in  Xew  York  City.  X. 
Y.,  the  Atchison  and  Linseed  stocks,  respec- 
tively, specified  In  plaintiff's  petition,  and  tiiat 
pursuant  to  said  request  plaintiff  bought  In 
said  city  and  stato,  tor  defendant  the  stocks 
aforesaid,  then  the  said  purchases  are  not 
within  the  provisions  of  sections  S991  or 
3(32  of  the  Revised  Stotutes  of  Missouri. 
1889,  but  are  governed  as  to  their  legality 
and  validity  by  the  laws  of  the  state  of  New 
York.  The  court  declares  the  law  to  be 
that,  no  evidence  having  been  offered  as  to 
the  laws  of  the  state  of  New  York,  It  Is  pre- 
sumed that  the  law  of  the  state  of  New  York 
Is  the  same  as  the  common  law  of  the  stato 
of  Missouri.  There  Is  no  presumption  that 
the  statutory  law  of  the  state  of  New  York 
Is  the  same  as  the  statutory  law  of  the  state 
of  Missouri.  If  It  appear  from  the  evidence 
that  defendant  authorized  plaintiff  to  buy  for 
him  In  the  city  of  New  York  200  shares  of  the 
stock  of  the  Linseed  Oil  Company  and  200 
shares  of  preferred  stock  of  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  and 
plaintiff.  In  the  state  of  New  York,  did  so, 
and  paid  the  purchase  price  of  said  stocks, 
then  the  court  declares  the  law  to  be  that 
plaintiff  Is  entitied  to  recover  the  money 
paid  by  it  upon  said  purchases,  although  It 
appear  from  the  evidence  that  defendant 
never  Intended  to  actually  receive  or  pay  tor 
any  of  said  stocks,  unless  the  court  further 
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finds  that  the  sellers  of  mid  stock,  ae  aleo 
the  plaintiff,  at  tte  time  purchases  were 
made,  understood  that  no  sbarea  of  stock 
were  te  be  delivered,  bvt  that  tlie  trausac- 
Uons  were  only  to  be  settled  by  the  puymeut 
or  receipt  of  the  diffeience  In  the  market 
price:  and  the  burden  of  proving  this  is  on 
the  defendant  If  the  court  finds  from  the 
eridence  that  the  plaiutlff,  through  its  bro- 
kers in  New  York,  made  purebaaers  of  shares 
of  stock  in  said  city,  at  defendant's  request, 
for  and  la  behalf  of  defendant,  In  order  to 
mkder  such  purcbasuu  void  as  wagering  or 
gambling  coutracts  it  1«  necessary  that  it 
shoold  have  been  tbe  Intentioo  of  both  the 
seller  and  the  purchaser  at  the  time  the  pur- 
diases  were  made  that  no  sltiires  of  stock 
shoald  be  delivered  or  received,  but  that  the 
transactioo  should  be  settled  by  paying  or 
receiving  the  dlller«ice  In  tbe  market  price. 
If  such  was  not  the  Intention  of  both  seller 
and  purchaser  at  tbe  time  tbe  pui*cbasee  were 
made,  then  the  finding  of  tbe  court  npoa  tbe 
defease  that  the  transaction  was  a  wagering 
contract  shoald  be  tor  tbe  plaiatitf,  and  the 
burden  of  proving  that  both  parties  intended 
that  no  shares  of  stock  should  be  delivered 
at  the  time  the  purchases  were  made,  but 
that  the  tr&naactloo  should  be  settled  by  pay- 
ing or  receiving  the  difference  In  tbe  market 
price,  is  on  the  defendant  If  tbe  court  finds 
from  the  evidence  that  the  defendant  re- 
quested the  ptalntlff  to  bny,  and  that  plain- 
tiff did  buy,  the  sbarra  of  stock  for  defend- 
ant, ft  is  not  enough  to  defeat  plaintiff's  re- 
covery in  this  case  that  defendant  did  not  In- 
tend to  receive  or  pay  for  any  shares  of  stodc. 
It  must  be  shown  by  tbe  preponderance  of 
evidmce  that  both  defendant  and  the  parties 
from  whom  plaintiff  purchased  said  shares 
of  stock  intended  there  j;houId  be  no  delivery, 
and  that  plaintiff  so  uoderstood  the  matter 
at  the  time.  In  other  words,  It  must  appear 
from  the  evidence  tliat  the  seller  and  the  pur- 
chaser and  tbe  plaintiff  understood  It  was  to 
be  a  gambling  speculation,  to  be  settled  only 
by  the  payment  of  difference  in  the  market 
price,  and  that  no  sliares  of  stock  were  ex- 
pected to  be  delivered." 

Defendant  asked  the  following  declaration 
of  law,  which  was  refuned,  and  he  duly  ex- 
cepted: "Upon  all  of  tbe  evidence  adduced, 
the  court,  sitting  as  a  Jury,  will  find  for  de- 
fendant If  tbe  court,  sitting  as  a  jury,  find 
from  tbe  evidence  tbat  the  dealings  betweeo 
plaintiff  and  defendant  were  upon  margins, 
and  contemplated,  upon  the  part  of  the.  de- 
fendant, not  tbe  receipt  of  and  payment  for 
the  stocks  bought,  but  an  adjustment  of  dif- 
ferences on  the  basis  of  the  future  market, 
then  tbe  plaintiff  is  not  entitled  to  recover, 
and  the  coort  will  find  for  tbe  defendant 
If  the  court,  sitting  as  a  jury,  finds  from 
the  evidence  tbat  It  was  not  tlie  intention  of 
the  defendant  to  receive  and  pay  for  tbe 
shares  of  stock  ordered  by  hhn  through  plain- 
tiff as  a  broker,  but  that  bis  intention  was 
to  settle  the  differences  between  the  market 


price  of  such  stocks  when  bought  and  those 
when  sold  at  some  subsequent  time,  then 
the  finding  should  be  for  ttte  defendant  If 
the  court,  sitting  as  a  jury,  find  from  the 
evidence  that  It  was  not  the  Intention  of  the 
defendant  to  receive  and  pay  for  the  shares 
of  stock  ordered  by  him  through  plaintiff  as 
a  broker,  but  that  his  Intention  was  to  settle 
the  difference  between  the  market  price  of 
such  stocks  when  bought  and  those  when 
sold  at  some  subsequent  time;  and  if  the 
court  sitting  as  a  Juix  further  finds  that 
sach  intention  was,  at  the  time  of  such  or- 
der, communicated  or  known  to  [dalntlff,  or 
was  shared  in  by  plaintiff,— then  the  finding 
should  he  for  tbe  defendant.  If  the  court, 
sitting  as  a  jury,  finds  from  the  evidence 
that  the  defendant  In  the  city  of  St  Louis, 
and  state  of  Missouri,  gave  to  plaintiff,  a 
broker  In  said  city,  en  order  to  purchase  for 
him  certain  shares  of  stock  known  as  'TAu- 
seed  Oil  Go.  stodc'  and  'Atchison,  Topeka  ft 
Santa  F6  It.  K.  Co.  stock,*  and  that  tbe  In- 
tention of  lioth  plaintiff  and  defendant  was 
to  buy  said  stocks  upon  margins,  and  that  no 
delivery  of  or  payment  for  said  stocks  was 
contemplated  by  plaintiff  and  defendant  but 
the  intention  of  both  parties  was  that  de- 
fendant should  speculate  on  the  difference  In 
the  market  price  of  such  stocks  when  bought 
and  this  when  sold  at  some  subsequent  time, 
then  the  ptalntlff  is  not  entitled  to  recover 
his  commlsslooa  or  money  paid  on  account 
of  such  purchases,  and  the  finding  should  be 
for  the  defendant" 

Tbe  position  of  the  defendant  is  that  the 
transactions  were  nothing  more  nor  Jess  than 
deals  on  luaT^ins,— specula tk>tts  on  the  rise  or 
fall  of  tbe  market;  tbat  he  had  no  Intention 
of  receiving  or  paying  for  the  stock;  and, 
under  such  circumstances,  tbe  transactions 
were  In  violation  of  tbe  statutes  of  this  state 
In  regard  to  option  dealing,  and  therefore 
Illegal  and  void.  Assuming,  then,  tbat  the 
def^dant  did  not  Intend  to  receive  the  stock. 
Is  the  plnUitiff,  If  Ignorant  of  anch  Intentlm, 
entitled  to  recover,  and,  even  If  it  was  aware 
of  defendant's  Intention,  is  it  entitled  to  re- 
cover? The  sections  of  the  statute  (Rev.  St 
18S8)  upon  which  defendant  relies  read  as 
follows: 

"Sec.  3931,  All  purchases  and  sales  or  pre- 
tended purchases  and  sales,  or  contracts  and 
agreements  for  the  purchase  and  sale,  of  the 
shares  of  stocks  or  bonds  of  any  corporation, 
or  petroleum,  provisions,  cotton,  grain  or 
agricultural  products  whatever,  either  on 
margin  or  otherwise,  without  any  Intention 
of  receiving  and  paying  for  the  property  so 
bought,  or  of  delivering  the  property  so  sold, 
and  all  the  buying  or  selling  or  pretended 
buying  or  selling  of  such  property  on  nmr- 
glns  or  on  optional  delivery,  when  tbe  party 
selling  the  same,  or  offering  to  sell  the  same, 
does  not  Intend  to  have  the  full  amount  of 
the  property  on  hand  or  under  bis  control 
to  deliver  upon  such  sale,  or  when  the  party 
bnjIuK  any  of  such  property  or  offering  to 
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buy  the  a&me  does  not  Inteod  actually  to 
receive  the  full  amount  of  the  same  If  pur- 
chased, are  hereby  declared  to  be  gambling 
and  unlawful,  and  tlie  same  are  hereby  pro- 
hibited. Any  company,  co-pa  rtnei-sbip  or 
corporation,  or  member,  officer  or  agent  there- 
of, or  any  person  found  guilty  of  a  violation 
of  the  proTlslons  of  this  section,  shall  be 
fined  In  a  sum  not  less  than  three  hundred 
dollars  nor  more  than  three  thousand  dol- 
lars. 

"Sec.  3932.  It  shall  not  be  necessary  In  or- 
der to  commit  the  offense  defined  In  the  pre- 
ceding section  that  both  the  buyer  and  seller 
shall  agree  to  do  any  of  the  acts  above  pro- 
hibited, but  the  said  offense  shall  be  com- 
plete against  any  corpomtion,  association, 
co-partnership  or  person  thus  pretending  or  of- 
fering to  sell,  or  thus  pretending  or  offering  to 
buy,  whether  offer  to  sell  or  buy  Is  accepted  or 
not;  and  any  corporation,  association,  co- 
partnership or  person,  or  agent  thereof,  who 
shall  communicate,  receive,  exhibit  or  dis- 
play in  any  manner  any  such  offer  to  buy  or 
sell,  or  any  statements  or  quotations  of  the 
prices  of  any  such  property  wltb  a  view  to 
any  such  transaction  as  aforesaid,  shall,  for 
each  such  offense,  be  deemed  and  held  to  be 
an  accessory  thereto,  and  upon  conviction 
thereof  shall  be  fined  the  same  as  the  prin- 
cipal; and  any  such  corporation,  association, 
co-partnership  or  person  or  agent  permitting 
any  such  communication,  reception,  exhibit 
or  display,  shall,  for  every  such  offense,  be 
fined  a  sum  not  less  than  9300  nor  more  than 
?2,000." 

"Hec.  ^936.  All  contracts  made  in  violation 
of  this  article  shall  be  considered  gambling 
contracts  and  shall  be  void.'* 

The  question,  then,  is,  do  the  facts  dis- 
closed by  the  record  bring  this  case  within 
the  provisions  of  the  statute?  If  so,  it  Is 
clear  that  the  plaintiff  cannot  recover,  be- 
cause the  evidence  showed  that  defendant  In- 
tended that  the  purchases  were  to  be  upon 
margins,  or  upon  the  rise  or  fall  of  the  stocks 
In  the  market,  and  that  he  never  at  any  time 
intended  to  receive  the  stock,  which  Is,  by 
express  provision  of  the  statute,  declared  to 
be  a  gambling  contract  and  void;  and  it 
makes  no  difference  that  plaintiff  and  the 
parties  from  whom  it  purchased  the  stock  for 
defendant  may  not  have  been  aware  at  the 
time  of  such  purchase  of  bis  Intention  not 
to  take  the  stock.  Connor  v.  Black,  119  Mo. 
126,  24  S.  W.  184;  Id..  132  Mo.  151,  33  S. 
W.  783.  Nor,  under  such  circumstances, 
could  plaintiff  recover  from  defendant  Its  ad- 
vances to  him,  or  commissions  for  buying  the 
stock.  But  plaintiff.  In  its  purchase  of  the 
stock,  was  not  restricted  to  any  particular 
market  and,  having  purchased  and  paid  for 
It  In  the  city  of  New  York,  It  was  to  all  in- 
tents and  purposes  a  contract  of  that  state, 
and.  In  the  absence  of  any  showing  to  the 
contrary,  the  presumption  must  be  indulged 
that  the  common  law  prevails  in  that  state. 
State  T.  Clay,  100  Mo.  C71,  13  S.  W.  827; 


Meyer  v,  McCabe,  7S  Mo.  236;  Benne  v. 
Schnecko,  100  Ma  250,  18  S.  W.  82;  Wooden 
v.  Railroad  Co.,  126  N.  Y.  10.  26  N.  E.  1050. 
13  L.  B.  A.  458;  BUTdict  V.  Railway  Co..  123 
Mo.  221,  27  S.  W.  4&3,  2G  L.  R.  A.  384;  State 
V.  Gritzner.  134  Mo.  513.  36  S.  W.  39.  The 
rights  of  the  parties  must  therefore,  be  ad- 
judicated in  accordance  with  the  principles 
of  the  common  law.  At  common  law  a  con- 
tract which,  upon  its  face,  appears  to  be  legit- 
imate, cannot  be  declared  void  as  a  wager- 
ing contract  upon  proof  that  one  of  the  par- 
ties thereto  knew  and  meant  it  to  be  such. 
Therefore,  the  arrangement  for  the  purchase 
of  the  stocks  in  question,  being  legitimate  up- 
on its  face,  cannot  be  held  void  as  a  gamMing 
contract  in  the  absence  of  proof  that  both 
parties  knew  and  understood  that  they  wen 
purchased  for  defendant  opm  marsrlns.  or 
upon  the  rise  and  fall  of  the  stocks  In  the 
market  Crawford  v.  Spencer,  92  Mo.  41^8. 
4  a  W.  713;  Irwin  v.  Willlar.  110  U.  S.  ili^, 
4  Sup.  Ct  160.  28  L.  Ed.  225.  With  respect 
to  the  knowledge  of  plaintiff  as  to  the  In- 
tention and  purpose  of  defendant  In  the  pur- 
chase of  the  stock,  whether  upon  mar^ns  or 
upon  the  rise  or  fall  of  the  market  without 
any  Intention  of  receiving  it  <x  not  the  evi- 
dence was  somewhat  confilcting.  But  Its 
weight  was  for  the  consideratltm  of  the 
court;  and,  the  court  having  found  that  if 
any  such  intention  existed  on  tbe  part  of  de- 
fendant, plaintiff  was  not  aware  of  It  we  are 
not  Inclined  to  interfere.  As  the  declarations 
of  law  given  at  the  Instance  of  i^alutiff  cor- 
rectly presmted  this  theoiy  of  the  case,  no 
error  was  committed  In  giving  them.  and. 
as  the  instructions  asked  by  defendant  were 
upon  a  different  the«y,  they  were  correctly 
refused.  It  follows  that  the  Judgment  should 
be  afflnned.  It  Is  so  ordered. 

SHEBWOOD.  P.  J.,  and  GANTT.  con- 
cur. 

STATE  T.  HOLLAND. 
(Supreme  Court  ot  Missouri.  Division  No.  2. 
Feb.  12,  1:901.) 

CRIMINAL  LAW— APPEAL  AND  ERROR— AP- 
PEAL BEFORE  JUDGMENT— REMAND. 
Where,  on  a  motion  for  rehearing  is  & 
criminal  case,  it  is  disclosed  that  no  judgment 
was  rendered  against  defendant  or  seotem-e 
passed  in  the  trial  court,  though  motions  fw 
new  trial  aud  in  arrest  were  filed  and  over- 
ruled, and  a  tranBCript  in  ordinary  form  whs 
returned  on  defendant's  appeal,  the  Bubuii.<!- 
sion  of  the  cause  in  the  supreme  court  should 
be  set  aside,  the  motion  for  rehearing  denied, 
and  the  cause  remanded  to  the  trial  conrt  with 
directions  to  enter  up  a  judfcraent  on  the  rer- 
dict  and  pass  sentence  on  defendant 

Appeal  from  criminal  court  Buchaoan 
county;  B.  J.  Casteel,  Judge. 

Lafayette  Holland  was  convicted  of  crime, 
and  appeals.  Remanded. 

W.  B.  Norrls  and  Huston  &  Brewster,  for 
appellant  The  Attorney  General  and  Sam 
B.  Jeffries,  Cor  tlie  States  - 
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SHBRWOOD,  P.  7.  A  motloD  for  rehear- 
big  baa  been  filed  in  -Qila  cause,  which  dis* 
closes  the  fact  <a  fact  Terlfled  by  the  certifi- 
cate of  the  cleric  of  the  trial  court)  that  no 
Judgment  was  rendered  a^^lnst,  nor  sen- 
tence passed  upon,  defendant  In  this  cause 
In  the  trial  court,  notwithstanding  the  fact 
that  a  motion  tor  a,  new  trial,  as  well  as  ■ 
motion  in  arrest,  was  filed  and  orerruled  In 
the  trial  court,  and  notwithstanding  the  fur- 
ther fact  that  an  affidavit  for  appeal  was 
tiled  and  allowed  In  such  trial  court,  and 
liund  given  bj  defendant  In  such  court  tor 
defendant'a  appearance  In  this  court  The 
cleifc  was  not  in  his  dntjr  whrai  he  sent  up 
tbe  transcript  in  a  canse  iriiereln  no  Judg- 
ment was  rendered  nor  sentence  Imposed. 
Nor  was  the  Judge  of  that  court  acting  In 
compliance  with  hts  duty  In  the  premises, 
idnce  section  ISM,  Ber.  St  1889,  ^escribes: 
"It  shall  be  the  special  duty  of  wwj  Judge 
of  a  court  of  record  to  examine  Into  and 
superintend  the  manner  In  which  the  rolls 
and  records  of  the  court  are  made  up  and 
k^;  to  iwescrlbe  rules  that  will  iHncnre 
uniformity,  regularity  and  accuracy  In  tlie 
transaction  of  the  business  of  the  court.'* 
Nor  did  counsel  for  the  defense  do  their  doty 
In  falling  to  notice  that  no  Judgment  was 
rendered  against  nor  sentoice  passed  upon, 
their  client  Nor  did  they  treat  this  court 
fairly  when  they  failed  to  can  our  attention 
to  the  omlBsIra  under  comment  Seeing  a 
trnnsCTlpt  In  ordinary  form  before  us,  we 
had  a  right  to  assume  that  it  came  here  un- 
der proper  conditions,  and  not  otherwise.  In 
tlipse  drenm^nces.  the  submission  wilt  be 
wt  aside,  tbe  motion  for  rehearing  deniecl, 
and  tbe  cause  remanded  to  the  trial  court, 
with  directions  to  enter  up  Judgment  on  tbe 
verdict  and  pass  sentence  on  defendant  as 
required  and  provided  Hy  law.  State  v. 
Shea.  05  Mo.,  loc.  dt  9ES.  8  S.  W.  409;  1 
I?lsh.  Cr.  Proc.  |  1203;  McOae  v.  Com,.  78 
Pa.  185;  Jewell  v.  Com..  22  Pa.  94;  State  v. 
SIcClaIn,  137  Mo.,  loc.  dt  317.  38  S.  W.  906. 
AU  concur. 


STATE  V.  HAINES. 

(Supreme  Court  of  Mlssoarl,  DiviBlon  No.  2, 
Feb.  12,  1901.) 

HOMICIDE—INDICTMENT— TRIAL—DELAY  —  AP- 
PEAL—REPUTATION —  WITNESSES  —  COMPE- 
TENCY—HARMLESS ERROR— INSTRUCTIONS— 
MANSLAUGHTER— CULPABLE  NEGLIGENCE— 
EVIDENCE— SUFPICIENC  Y. 

1.  ReT.  St.  1809.  H  2641.  2644,  reqnire  a  de- 
fendant to  be  brought  to  trial  before  the  end  of 
the  third  term  after  the  findiog  of  the  indict- 
ment, and  provide  that  in  all  cities  in  which 
there  are  more  than  two  re^Iar  terms  of  the 
criniiaal  court  the  defendant  shall  not  be  en- 
titlfd  to  be  discharged,  because  not  givea  a 
trial,  "until  the  end  of  the  third  term  after  the 
indictment  was  found."  Held,  that  this  did  not 
include  the  term  at  which  the  indictment  was 
found. 

2.  Wberv  a  case  was  not  tried  for  three 
terms,  and  the  record  during  one  term  bad  no 
entry  as  to  the  disposition  of  the  case,  it  will 


be  presumed  that  It  was  continued  for  want 
of  time  to  try  it,  and  tbe  defendant  would  not 
be  entitled  to  be  discharged,  no  laches  being 
shown. 

3.  Objections  to  evidence  made  for  the  0rst 
time  on  appeal  will  not  be  considered. 

4.  Where  a  witness  introduced  to  testify  to 
defendant's  reputation  as  a  peaceable  law-abid- 
ing citizen  testified  that  he  tiad  not  seen  de- 
fendant for  five  years,  and  that  defendant  lived 
in  Topelca,  Kan.,  while  witness  lived  in  Inde- 
pendence, Mo.,  and  that  he  could  not  testify  as 
to  defendant's  reputation  in  tbe  neighborhood 
in  which  he  reaidra  before  he  moved  to  Kansas, 
ilia  testimony  waa  properly  rejected. 

5.  Where  the  defendant  was  ctmvicted  of 
murder  in  the  second  degree,  any  error  In  an 
instruction  defining  the  word  "deliberate"  was 
harmless. 

0.  An  instruction  that  if  the  Jury  failed  to 
find  a  verdict  according  to  law  as  declared  In 
Instruction  No.  2,  but  find  that  defendant  felo- 
niously, premeditately,  on  puraose,  and  with 
malice  aforethought,  with  a  deadly  weapon, 
shot  and  killed  deceaaed,  he  was  guilty  of  mur- 
der in  the  second  degree,  was  not  bad,  as  de- 
pendii^  on  another  instruction. 

7.  Where  the  court  gave  an  Instruction  on 
manslaughter  in  the  fourth  degree,  which  was 
an  embodiment,  with  but  slight  modification, 
of  one  which  the  defendant  had  requested,  and 
to  the  refusal  of  which  he  bad  excepted,  the  er- 
ror. If  any,  in  the  court's  instruction,  being  in- 
vited by  defendant,  he  could  not  complain. 

8.  An  instruction  that  if  defendant  drew  a 
pistol  on  deceased  without  legal  excuse,  and  de- 
ceased seised  the  pistol  and  tried  to  take  it  from 
defendant,  and  a  struggle  ensued,  in  which  the 
pistol  was  accidentally  discharged  and  killed 
deceased,  then  defendant  was  guilty  of  man- 

I  slaughter  in  the  fourth  degree,  was  not  errone- 
:  oOB  for  not  using  the  words  "culpable  negli- 

Eince."  as  used  in  Rev.  St  1899,  S  18S4.  defin- 
g  the  offense  of  manslaughter  In  tbe  fourth 
degree. 

9.  Defendant,  who  had  been  drinking  In  a 
I  number  of  places,  entered  a  saloon,  where  he 
I  was  finally  left  in  a  wine  room  by  the  barteu- 
;  der,  and  after  some  time  he  came  out,  and  ac- 
I  cosed  the  bartender  of  robbing  him,  and  threat- 
I  ened  to  shoot  him  if  the  money  was  not  restor- 
I  ed.    There  was  testimony  that  defendant  had 

stated,  after  entering  the  saloon,  that  be  had 
j  no  money,  and  asked  the  barkeeper,  whom  he 
I  knew,  if  his  credit  was  good,  and  that  after 
.  the,  snooting  he  stated  that  he  shot  the  barten- 
der because  he  robbed  him.    Defendant's  own 
testimony  was  that  he  drew  the  pistol,  and 

fiointed  it  at  the  bartender,  who  seized  it,  and 
Q  the  struggle  for  its  possession  it  was  acd- 
dentally  discharged.  Beld,  that  the  evidence 
supported  a  conviction  tor  murder  in  the  second 
degree. 

Appeal  from  criminal  court  Jackson  coun- 
ty; John  W.  Wofford,  Judge. 

John  R.  Haines  was  convicted  of  murder 
in  the  second  degree,  and  appeals.  Affirmed. 

March  K.  Brown  and  Ralph  S.  Latshaw, 
for  appellant  Eldward  OL  Crow.  Atty.  0«l, 
and  Sam  B.  Jeffries,  for  reapondent 

QANTT,  J.  Tbe  defendant  was  Indicted 
at  tbe  January  tern,  1699,  of  tbe  criminal 
court  of  Jackson  county  at  Kansas  CUty.  He 
was  duly  arraigned,  and,  declining  to  plead, 
a  plea  of  not  guilty  was  ordered  entered  of 
record  for  blm.  The  record  of  said  January 
term  redtes  that  for  want  of  time  to  try 
the  case  It  was  continued  to  the  April  tenn. 
No  entry  was  made  of  record  In  the  cause 
at  ttie  April  term.  1899.  On  the  appllcatkm 


Digitized  by  Google 


622 


61  SOUTHWESTEaN  BBPORTER. 


of  the  state,  the  cause  wus  continued  at  the 
September  term,  1S09.  The  defendant  was 
put  upon  his  trial  at  the  next  or  January 
term,  1000,  and  was  convicted  of  murder  in 
the  second  degree.  From  the  sentence  on 
that  convlctton,  he  has  duly  appealed  to  this 
court 

The  facts  attending  the  homicide  are  sub- 
stantially as  follows:  For  17  years  or  more 
prior  to  January,  1890,  the  defendant  had 
been  a  railroad  ticket  broker  on  Union  ave- 
nue, oppofidte  the  Unton  Statjon,  at  Kansas 
City,  Mo.  He  Is  about  00  years  old,  and 
had  borne  a  good  reputation  as  a  peaceable, 
law-abiding  citizen.  About  three  years  prior 
to  ttie  homicide  he  had  remoTed  to  Topeka, 
Kan.,  and  made  that  city  his  home,  but  was 
In  the  bablt  of  making  frequent  visits  to 
Kansas  City,  Mo.  On  the  18th  of  January. 
1889,  he  left  Topeka,  and  arrived  at  Kansas 
City  at  6:15  p.  m.  He  attended  to  his  busi- 
ness, and  It  seems  Intended  to  rebim  home 
on  a  train  leaving  Kansas  City  at  9-.30  that 
evening.  He  reached  the  station  too  late  for 
his  tzain,  and  was  compelled  to  wait  until 
2:80  that  night,  or  rather  the  followlt^  morn- 
ing. Having  all  this  Idle  time  at  his  dis- 
posal, he  went  to  the  New  Albany  Hotel, 
and  the  various  ticket  offices  in  that  neigh- 
borhood, and  spent  his  time  with  acqualn* 
tances  until  about  midnight  About  mid- 
night be  appeared  In  a  saloon  owned  by  one 
Caldwtil.  Charles  D.  Watson,  the  deceased, 
was  the  bartender  in  this  saloon. 

The  coroner.  Dr.  Lester,  and  Dr.  Langs- 
dale,  a  former  corcmer  of  Jackson  county, 
were  summoned  that  night,  and  testified 
that  when  they  reached  Caldwell's  saloon 
tbey  found  Watson  dead.  His  body  was 
still  warm.  Tbey  made  ah  examination  of 
the  body,  and  found  be  had  been  shot 
through  the  heart  by  a  bullet  The  wound 
was  a  necessarily  fatal  one.  It  entered 
about  the  sixth  rib,  a  little  to  the  left  of  the 
medium  line,  and  a  little  to  the  right  of  the 
nipple  line,  and  penetrated  the  chest  through 
the  apex  of  the  heart  They  extracted  the 
bullet,  which  iHtived  to  be  38  caliber.  Ac- 
cording to  their  testimony,  the  bullet  went  In 
and  through  nearly  on  a  level.  There  was 
little  or  no  obstruction.  In  their  opinion, 
death  would  not  necessarily  be  Instantaneous. 
In  many  similar  cases,  the  wounded  man 
has  been  known  to  walk  or  run  quite  a  dis- 
tance. The  shot  would  not  affect  bis  mind. 
Deceased  was  a  stout  man,  weighing  per- 
haps 160  pounds,  and  apparently  about  42  to 
44  years  old.  Tbey  searched  his  person  In 
the  presence  of  the  policeman,  and  found  no 
weapons  on  his  person.  Tbey  examined  the 
drawers  In  the  saloon,  and  found  two  pis* 
tola  In  one  drawer,  one  broken,  and  the 
other  In  a  fair  condition.  Neither  had  been 
discharged  recently.  Both  of  these  surgeons 
testified  the  deceased  had  on  a  linen  or  duck 
afiron,  and  the  powder  bum  and  hole  In  It 
Indicated  that  the  pistol  was  held  in  a  few 
Ittcbce  of  Ui  pereon  when  be  was  shot  De- 


ceased had  only  about  60  or  65  oeute  in 
money  on  his  person. 

Caldw^l,  the  proprietor,  testified  that 
when  he  left  the  saloon  early  In  the  evening 
the  caah  register  had  about  %i5  In  it  and 
soon  after  Watson  was  killed  be  counted 
the  cash  In  It  and  It  contained  about  93&,  all 
lo  silver  change.  Tb»e  were  no  |10  or  ^0 
bills  in  it  He  came  back  to  the  saloon  at  U 
o'clock  that  night  and  Watson,  the  barten- 
der, was  perfectly  sober.  The  defendant 
came  In  aboat  11 :30.  King,  Cortla,  Bearing, 
and  Vlckers  and  perhaps  others  were  in  the 
saloon  when  defendant  came  In.  Several 
were  playing  cards  at  a  table.  Defendant 
spoke  to  Watson,  and  then  went  over  to  the 
card  table,  and  wanted  to  get  In  the  game. 
He  then  came  back  to  Watson  and  Caldwell, 
and  asked  the  latter  to  shake  dice  with  htm. 
and  Caldwell  refused,  and  Watson  told  him 
to  go  and  sdt  down.  He  then  asked  Rohrlng 
to  shake  dice  for  a  dollar,  and  Caldwell  re- 
fused to  allow  It.  He  then  asked  Watson  If 
his  credit  was  good,  and  Watson  aald,  "Yes; 
but  that  be  [defendant]  had  enough:  he  bad 
better  go  and  sit  down."  He  then  sat  down 
by  the  stove,  and  some  one  told  him  It  was 
too  hot  there.  He  then  became  sick,  and 
went  back  to  the  toilet  and  vomited.  Chid- 
well  went  out  and  got  some  sandwiches, 
and  he  and  Curtis  and  Watson  ate  them. 
Defendant  was  then  In  the  closet  This  wit- 
ness left  the  saloon  at  12:30,  and  did  not  see 
defendant  any  more  until  after  the  killing. 
Witness  lived  In  the  building.  He  was  sum- 
moned soon  after  the  shooting,  and  when  he 
came  In  he  found  Officers  Keenan  and  Daily 
there.  One  of  them  had  defendant  and  Wat- 
son was  lying  on  the  floor,  and  Just  then  a 
doctor  CCbappell)  came  in,  and  pronounced 
Watson  dead.  He  Inquired  in  the  presence 
of  defendant  what'Watson  was  shot  for,  and 
the  policeman  said,  "This  fellow  says  that 
he  robbed  him."  Curtte-  was  living  in  Idaho 
at  tbe  time  of  tbe  trial,  and  Klag  was  out 
of  tbe  state. 

Vlckers,  a  mail  clerk  on  the  Mlasoorl  Pa^ 
clfic  Railroad,  was  playing  pitch  with  Robr- 
ing.  King,  and  Curtis  when  defendant  came 
In.  Defendant  was  intoxicated.  He  came 
up  behind  Rohrinfr,  took  bold  of  his  cards, 
and  asked  him  to  let  him  play  his  hand  for 
him.  He  mussed  tbe  cards  up,  and  then 
bantered  Rohring  to  play  them  for  so  much. 
Then  he  straightened  up,  and  said  he  did  not 
have  a  cent  He  looked  at  Watson,  the  de- 
ceased, and  said,  "Is  my  face  good?"  and 
Watson  answered,  "You  bet  It  Is."  Defend- 
ant laid  his  overcoat  on  a  chair,  and  then 
went  back  to  tbe  closet  Watson  came 
around,  and  took  his  overcoat  and  hung  it 
for  him.  Witness  Joked  Watson  about  his 
friend  (tbe  defendant^,  and  Watoon  said  he 
was  sleeping  all  right  and  he  would  wake 
him.  He  wanted  to  go  off  on  the  Santa 
road.  Witness  then  went  upstairs  and  wwt 
to  bed. 

Bray,  a  police  officer,  testified  that  be  was 
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Eummoned  when  Wataon  was  shot,  aud  ran 
immediately  to  Caldwell's  saloon,  about  two 
blocks  distant  When  be  reached  the  place 
be  found  Officer  Keenan  there.  The  defend- 
ant was  sitting  la  a  chair  next  to  the  stove, 
with  Keenan  2^^  feet  from  him.  King  was 
standing  talking  to  Keenan.  Bray  asked 
King  who  shot  deceased.  He  said  Haines 
<the  defendant)  came  out  of  the  wine  room, 
and  accused  Watson  of  robbing  him,  and 
that  be  abot  hJm.  Witness  said:  "I  sajs 
to  Haines,  'What  did  you  do  this  for  7*  He 
said,  robbed  me.'  1  told  Officer  Keenan 
TO  take  defendant  to  No.  2  police  station." 
King  also  said:  "Haines  came  out  of  the 
wine  room,  and  said  to  Watson,  *Tou  have 
robbed  me;  I  want  my  money  back;'  and 
thereupon  Bcay  said  to  Haines,  'What  did 
you  do  that  tor?  and  def«idant  answered, 
'He  did  rob  me.' " 

Officer  Mat  Dalley  testified  that  be  was  on 
bis  beat  about  10  minutes  before  2  a.  m.. 
Jannary  l&th,  waiting  to  send  In  his  report 
at  41  minutes  to  2  o'cloclc,  when  be  heard  the 
report  of  a  pistol,  when  Curtis  ran  out  of 
Caldwell's  saloon,  and  cried,  "Police!" 
whereupon  Keenan  and  witness  immediately 
ran  Into  the  saloon,  and  found  defendant  on 
the  floor  outside  of  the  bar,  holding  a  re- 
volver in  his  right  hand,  which  he  was  try- 
ing to  point,  and  deceased,  Watson,  on  or 
over  him,  holding  down  his  pistol  band.  The 
officer  immediately  took  the  pistol  from 
Uainea  the  defendant,  and  said  to  Watson, 
"Charley,  get  up;"  at  which  deceased  at- 
tempted to  rise,  but  fell  over  dead.  When 
witness  came.  Haines  said,  "That  fellow 
robbed  me.  and  I  shot  him."  This  witness 
testilSed  that  the  body  of  dei-eased  was  guard- 
ed, and  no  money  or  other  thing  was  taken 
from  it  until  turned  over  to  the  coroner. 
During  the  cross-examination  of  this  witness, 
he  was  asked  by  coimsel  for  defendant, 
"What  amount  did  they  [King  and  Ourtis] 
say  Haines  claimed  be  had  been  robbed  of? 
A.  $30.00."  The  prosecuting  attorney  there- 
upon said.  "Zf  counsel  calls  for  part  of  that 
conversation,  we  have  a  right  to  call  for -It 
all.*'  Later  on,  the  prosecuting  attorney,  re- 
ferring to  this  conversation,  fniiuired  what 
King  and  Curtis  said  that  time  about  the 
$30,  and  the  witness  answered,  "They  said 
Haines  came  In,  and  told  Watson  two  or 
three  times  that  he  had  robbed  blm,  and  If 
be  didn't  give  him  back  his  $30  he  would 
kill  him."  Counsel  for  defendant,  without 
assigning  any  reas..n  tbeiitor,  moved  the 
court  to  strike  out  this  answer,  which  the 
court  overruled.  Witness  also  testified  that 
defendant  not  only  stated,  "I  shot  him  be- 
cause he  robbed  me,"  but  said  also,  "My 
watch  li  gone."  to  which  witness  replied, 
"No,  It  iBu't;  your  watch  Is  there.  Jack;  the 
ring  is  puUcd  out;"  and  took  his  watch,  and 
put  the  ring  back  In  It 

Sanford,  a  reporter  of  the  Star  newspaper, 
testified  that  next  morning  after  the  boml- 
cide  ha  went  to  the  police  station  and  saw 


defendant  He  was  not  In  a  cell,  but  sat  In 
a  hallway.  He  asked  him  about  the  affair. 
He  waa  greatly  disturbed.  He  told  witness 
he  bad  been  out  the  day  before  to  collect 
some  rents.  He  got  $10  from  Jack  Dally, 
and  there  was  another  Item  of  $15,  and  he 
said  he  bad  $5  in  his  pocket  That  he  bad 
been  drinking.  That  bis  recollection  was  be 
bad  $25  in  bills  and  some  change  when  he 
went  into  this  saloon.  He  went  into  a  back 
room,  and  went  to  sleep.  When  be  awoke 
his  money  was  gone,  and  his  watch  was 
gone,  and  the  chain  twisted  loose.  That  be 
went  out  and  demanded  his  money  of  the 
bartender.  That  ills  overcoat  was  gone,  and 
be  wanted  both.  He  said  he  had  shot  some- 
body. 

Bobrlng  tefitified  be  was  a  brakeman  on 
the  Missouri  Pacific.  His  train  came  in  at 
10:30,  and  as  next  day  was  pay  day  he  slept 
over  the  baggage  room  at  the  station  that 
night  He  was  in  the  aaloon  when  defend- 
ant came  in,  after  11  o'clock,  and  left  there 
at  1 :30  to  go  to  sleep.  He  corroborated  what 
Cbldwell  and  others  stated  about  defendant's 
desire  to  play  dice  for  $1,  aud  the  refusal 
to  play  with  him;  that  be  went  Into  the 
closet  aiid  afterwards  came  out,  and  asked 
Watson  for  $30,  and  Watson  Jokingly  an- 
swered. "You  ought  to  have  $30,  or  I  don't 
blame  you  for  wanting  $30."  Watson  intro- 
duced him  to  Caldwell  as  "Hank's  Son,"  and 
he  said  he  did  not  know  Hank  bad  a  son. 
Other  witnesses  corroborated  the  versfon 
given  by  the  foregoing  wltaesses  for  the 
state. 

On  the  part  of  the  defendant,  there  was 
evidence  that  during  the  night,  and  before 
the  homicide,  defendant  was  seen  to  have 
$25  or  $30  in  his  possession,  which  be  coimt- 
ed  over  at  the  saloons,  aud  that  he  played  at 
dice  with  a  hackman.  A  number  of  witnesses 
testified  to  his  general  reputation  as  a  law- 
abiding,  peaceful  man.  Defendant  testified 
at  great  length  to  the  circumstaaces  attend- 
ing the  homicide.  Leaving  off  bis  various 
trips  about  the  city,  aud  meetings  with  dif- 
ferent acquaintances,  with  whom  he  drank, 
be  details  the  occurrences  in  the  saloon, 
where  the  killing  took  place,  about  as  fol- 
lows: He  went  into  the  saloon  about  11:30 
or  11:46.  He  knew  Watson,  the  deceased. 
Hk  found  a  social  game  of  cards  going  on, 
and  tried  to  get  Into  It  but  could  not  and 
proposed  to  throw  dice  for  a  dollar,  but  Cald- 
well and  Watson  would  not  permit  it  in  the 
salooD.  He  became  sick  at  bis  stomach,  and 
went  back  to  the  closet  In  the  rear  and  vom- 
ited. Watson  came  to  him,  and  got  him  to 
go  into  a  amall  wine  room,  and  offered  bim 
a  drlQk  to  brace  blm  up,  but  be  did  not  take 
It  Watson  told  him  to  sit  there  and  sleep, 
and  he  would  wake  blm  for  the  2:30  Santa 
F6  train.  He  says  he  slept  awhile,  and 
waked  up,  and  found  bis  pocket  had  been 
rifled.  He  'went  Into  the  saloon,  and  told 
Watson  bis  money  was  gone.  Watson  in- 
Quired  bow  much  be  had.  and  he  said  about 
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$3a  Watson  said,  rrhaf  i  all  right.  Jack;** 
and  tberei^n  defendant  returned  to  the 
wine  room  to  Ble^,  bat  was  reatless,  and 
came  out  again,  and  said  to  Watson,  "Caiar- 
ley,  I  gums  I'll  take  my  money,  and  go  over 
to  the  depot,  and  wait  until  the  train  is 
ready  to  go  oat'*  Watson  asked  what  money 
he  was  talking  about  Defendant  said  the 
930  he  had  spoken  to  him  about  Watson 
then  said  "It  was  customary  for  bums  to 
come  In  and  sit  around,  and  then  claim  they 
liad  been  robbed  la  the  place."  Defendant 
»ays  he  argued  with  him  to  tiT  to  get  him 
to  see  that  his  money  was  restored.  He  says 
Watson  gave  him  his  overcoat,  and  that  his 
reTolrer  was  In  the  outside  overcoat  pocket 
After  arguing  with  Watson,  he  went  out  Into 
the  air,  undetermined  what  to  do.  He  con- 
duded  to  go  back,  and  see  Watson  again. 
He  says  he  stood  In  the  middle  ot  the  room. 
Watson  told  him  to  *'iing  off  about  losing 
money;  he  dldn*t  beUeve  be  bad  any  money.'* 
He  went  out,  and  came  in  again,  aud  started 
behind  the  counter.  He  says  Watson  seemed 
to  be  Infuriated,  and  came  from  behind  the 
bar  and  rushed  at  him,  and  struck  him  In 
the  face  with  something  harder  than  hla 
flst.  He  thought  It  was  an  ice  pick.  He  says 
Watson  ailed  him  "s — n  of  a  b — i"  and  or- 
dered him  out/  As  Watson  struck  him,  he 
reached  Into  bis  orercoat  pocket  and  pulled 
out  his  pistol,  and  drew  It  to  keep  Watson  off 
of  him  and  to  defend  himself.  Watson  struck 
at  him  again,  and  caught  at  the  barrel  of 
the  pistol,  and  knocked  defendant  down,  and 
as  he  fell  Watson  Jumped  on  him  and  seized 
Qie  pistol.  While  struggling  for  the  pistol  It 
accidentally  went  off,  the  bullet  striking 
Watson.  Defendant  testified  he  was  S7  years 
old. 

1.  The  first  ground  ni^^  for  a  reversal  of 
the  Judgment  In  this  case  Is  the  refusal  of 
the  court  to  discharge  the  defendant  because 
he  was  not  brought  to  trial  before  the  end 
of  the  third  term  after  the  finding  of  the 
Indictment  aa  required  by  section  2644,  Rev. 
St  1890.  The  Indictment  was  returned  into 
open  court  on  January  24,  1889.  The  plea 
of  not  guilty  was  entered  January  80,  1899. 
On  March  26,  1899,  the  cause  was  continued 
for  want  of  time  to  try  the  case.  At  the 
April  term  no  entry  appears  as  to  the  dlspp- 
sltlon  of  the  case.  At  the  September  term  It 
was  continued  for  cause  shown,  on  the  ap- 
plication of  the  state.  At  the  January  term, 
1900,  the  prisoner  was  tried.  Section  2G44, 
Rer.  St.  1^,  mast  control  our  decision,  as 
three  regular  terms  of  the  criminal  court 
were  required  to  be  held  In  Kansas  City  in 
each  year.  That  section  provides  that  '*in 
all  dUea  or  counties  In  which  there  shall  be 
more  than  two  regular  terms  of  the  criminal 
court  the  defendant  shall  not  be  entitled  to 
be  discharged  for  the  reasons  and  under  the 
drcumstances  mentioned  In  section  2&(1, 
until  the  end  of  the  third  term  after  the  In- 
dictment was  fonnd."  This  language,  "after 
the  Indictment  was  found,"  baa  been  prac- 


tically the  same  1ft  aD  the  revisions  since 
1845.  It  was  construed  In  Robinson  v.  State. 
12  Mo.,  marginal  page  S92.  as  not  Indudlng 
the  term  at  which  the  Indictment  was  found. 
With  full  knowledge  of  the  construction 
placed  upmi  those  words  by  the  supreme 
court  the  general  assemUy  has  continued 
their  use  up  to  and  Indudlng  our  last  re- 
vision. Excluding,  then,  the  January  term. 
1809,  the  prisoner  was  brought  to  trial  and 
convicted  before  the  end'  of  the  third  term 
after  the  indictment  was  found,  and  conse- 
quently no  error  was  committed  In  overrul- 
ing his  motion  for  a  discharge. 

Moreover,  it  appears  that  <mly  one  contin- 
uance was  granted  on  the  application  ot  the 
state,  and  It  must  now  be  considered  as  set- 
tied  law  in  this  state  thAt  ia  the  coostruc- 
tion  of  these  sections  proridlng  for  a  dis- 
charge that  they  "were  Intended  to  operate 
only  when  there  Is  some  ladies  on  the  part 
of  the  state.*'  State  v.  Huting.  21  Mo.  464; 
State  V.  MarehaU.  115  Mo.  S83,  22  S.  W.  452; 
State  T.  BlUings.  140  Mo.  193,  41  S.  W.  77& 
Continuances  ordered  by  the  court  of  Its  own 
motion,  for  want  of  time  to  try  a  case,  or 
mistrials  of  the  case,  have  never  been  bdd 
to  authorise  a  discharge.  The  silence  of  the 
record  at  the  April  term  Is  tbe  only  drcnm- 
atance  upon  which  the  defmdant  could  have 
based  his  motion  for  dlscha^^  bnt  as  was 
said  in  State  v.  MarsOiall,  lis  Mo.  888.  22  8. 
W.  452,  In  tbe  absence  of  proof  to  tiie  con- 
trary. It  must  be  presumed  that  tiie  case  was 
continued  for  want  ot  time  to  try  It 

2.  Mudi  stress  Is  laid  upon  the  admission 
of  the  evidence  of  poUce  officers  Bray,  Dally, 
and  Keenan  as  to  statements  made  imme- 
diately after  the  shootii^,  and  in  tbe  pres- 
ence of  defendant  and  the  dying  man.  by  Cur^ 
tis  and  King,  as  to  the  shooting.  No  objec- 
tion was  made  to  this  evidence  at  the  time, 
and  no  exception  saved,  and  It  is  too  late 
to  make  the  objection  tor  the  first  time  In  this 
court  and  this  point  must  likewise  be  ml^ 
against  the  defendant 

3.  Mr.  W.  B.  Clark  vras  offered  defend- 
ant to  prove  his  general  reputation  as  a 
peaceable,  law-abiding  dtizen.  Having  testi- 
fied that  he  had  not  seen  defendant  for  five 
years;  that  witness  lived  In  Independence, 
Mo.,  and  defendant  In  Topeka,  Kan.;  and 
that  he  could  not  state  as  to  defendant's 
reputation  in  the  neighborhood  In  whldi  de- 
fendant resided  before  moving  to  Kansas,— 
upon  objection  of  the  prosecuting  attorney  he 
was  not  p(»initted  to  testify  to  defendant's 
general  reputetion.  Unquestionably  no  error 
was  committed  In  excluding  this  testlm<my. 
<rhe  witness  dearly  disqualified  himself.  He 
did  not  know  the  general  reputaticHi  of  the 
defendant  as  a  law-abiding  dtlsen  either  In 
Topeka,  where  he  had  lived  for  three  or  four 
years,  or  In  Kansas  City.  Neither  was  any 
cros»examination  of  defendant  permitted  as 
to  mattei-8  concemlug  which  he  had  not  tes- 
tified. 

4.  YariouB  ^ticisms  have  been  made  m 
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the  InBtracdoiu  ^ven  bj  the  court  We  pro- 
ceed to  examine  these  in  the  order  of  tbe 
brief  of  defendant  The  iostruction  defining 
the  word  **deUberate"  is  challenged  as  error, 
but  as  tiie  Jnry  found  the  defendant  goil^ 
of  murder  in  the  seccmd  degree,  even  If  tbe 
court  erred  In  that  regard  it  can  avail  de- 
fendaiU  nothing  on  this  appeal.  This  has 
been  ruled  again  and  again.  State  r.  Eaton. 
75  Mo.,  loc.  cit  SOI;  State  t.  Sansone,  116 
Ma  1.  22  S.  W.  617.  Neither  was  the  in- 
stmctltm  for  murder  in  tbe  second  degi-ee 
dqwndent  upon  that  defining  murder  in  the 
first  degree.  The  court  gave  the  following 
Inatmction:  "The  court  Instructs  tbe  jnrj 
that  if  you  fall  to  find  a  rardtct  according  to 
law,  as  declared  In  instructlcMi  No.  2,  bat 
shall  find  from  the  evidence  that  the  defend- 
ant John  R.  Haines,  at  the  connty  of  Jackson 
and  state  of  Hlssourl,  did  at  any  time  before 
the  21th  day  of  January,  1889,  feloniously, 
premeditately,  on  purpose,  and  wltb  malice 
aforethought,  with  a  certain  revolving  pistol, 
and  that  the  same  was  a  deadly  and  danger- 
ous weapon,  shoot  and  kill  Charles  D.  Wat- 
son, yon  will  find  the  defendant  guilty  of 
nnirder  in  tbe  second  degree,  and  assess  his 
punishment  at  any  time  In  the  state  peniten- 
tiary not  less  than  ten  years."  It  Is  not  pre- 
tended that  there  was  error  In  defining  tbe 
words  "premeditately."  "willful,"  and 
**aforethougbt."  The  court  defined  them  as 
they  hare  been  by  tbls  court  time  out  of 
mind,  and  so  was  "malice." 

5.  No  comidaint  was  made  in  tbe  motion 
for  new  trial  of  the  giving  of  Instruction  No. 
4  glrax  by  the  court  of  Its  own  motion,  which 
permitted  the  jury  to  Bud  defendant  guilty 
of  manslaiu;hter  in  the  fourth  degree  if  he 
shot  and  killed  deceased  without  malice,  but 
in  a  beat  ot  passion  produced  by  a  blow  and 
opprobrious  epithets.  But  complaint  is  made 
of  instruction  No.  5,  wbl(di  Is  In  tbese  words: 
"Tbe  court  Instructs  tbe  Jury  that  if  tbey 
fail  to  find  a  verdict  according  to  the  law.  as 
declared  In  Instructlous  Nos.  2,  S,  or  4,  but 
shall  find  from  tbe  evidence  that  the  de- 
fcn^nt  John  R.  Haines,  at  the  county  of 
Jackson  and  stete  of  Missouri,  at  any  time 
within  three  years  next  before  the  24tb  day 
of  January,  1809,  drew  a  pistol  upon  Charles 
D.  Watson,  without  legal  excuse  therefor, 
and  that  said  Watson  seized  said  pistol,  and 
tried  to  teke  it  from  the  defendant  and 
shall  further  believe  tbat  a  struggle  ensued 
over  the  possession  of  tbe  pistol,  In  which 
said  pistol  was  acddentelly  discharged,  and 
killed  said  Watson,  then  you  should  find  tbe 
defmdant  guilty  of  manslaughter  In  the 
fourth  degree,  and  assess  his  punishment  as 
defined  in  taistmctlon  N6.  4."  The  defendant 
prayed  the  court  to  give  an  instruction  No.  2, 
which  la  as  foUows;  "If  tbe  jury  believe 
from  the  evidence  that  tbere  was  an  alterca- 
tion or  Qoarrei  between  tbe  defendant  and 
tbe  deceased,  Charles  D.  Watson,  In  which 
tbe  defendant  drew  a  pistol  upon  said  Wat 
MD.  without  legal  excuse  therefor,  and  that 
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the  deceased  seized  the  defendant's  pistol, 
and  nnderto(A  to  teke  defendant's  pistol 
away  from  him,  and  shall  further  believe 
that  there  was  a  struggle  twtween  the  two 
men  over  the  poesession  of  the  pistol,  and 
in  such  straggle  the  pistol  was  dlscbarged  by 
accident  and  killed  the  deceased,  then  you 
shall  find  the  defendant  guilty  of  manslaugh- 
ter In  the  fourth  degree,  and  assess  bis  pun- 
ishment by  Imprisonment  In  the  penitentiary 
for  two  years,  or  by  Imprisonment  In  the 
county  jail  not  less  than  six  montha,  or  by  a 
fine  not  less  than  $fiOO,  or  by  botb  a  fine  not 
less  than  $100  and  imprisonment  In  tbe  coun- 
ty Jail  not  less  than  three  months,"— which 
tbe  court  refused,  defendant  then  and  there 
excepting.  It  la  evident  the' court  refused 
defendant's  Instruction  because  it  modified 
it  and  then  adopted  it  The  error,  if  any, 
was  invited  by  defendant,  and  he  has  no 
ground  to  complain. 

It  Is  however,  strenuously  Insisted  that 
this  Instruction  does  not  define  manslaughter 
resulting'  from  cnlpaUe  negligence.  We 
think  It  does.  It  was  not  at  all  necessary  to 
use  the  words  "culpable  negligence."  On  the 
contrary,  It  was  made  much  plainer  to  the 
Jury  \^  telling  them  what  facts  would 
amount  to  such  negligence.  In  Stete  v. 
Emery,  78  Mo.  77*  this  court  announced  the 
doctrine  that  in  order  to  find  a  person  guilty 
of  manslaughter  In  the  fourth  degree,  un- 
der section  1834,  Bev.  8t  1800,  It  was  suffi- 
cient to  show  that  the  shooting,  though  unin- 
tentionally done,  was  the  result  of  negligence 
in  handling  the  firearm  in  such  a  manner  as 
Indicated  a  carelesanesa  or  redclessness  of 
human  life. 

We  agree  that,  outeide  of  defendant's  own 
evidence,  there  was  nothing  on  which  to  base 
tbls  instruction,  but,  teking  that  as  true,  it 
placed  him  In  the  attitude  of  drawing  a  re- 
volver upon  deceased,  '*wIthout  any  legal  ex- 
cuse," and  if,  In  his  effort  to  prevent  being 
shot  by  defendant,  deceased  endeavored  to 
take  the  revolver  from  him,  and  was  shot, 
the  fault  is  directly  traceable  and  referable  to 
the  Illegal  and  culpably  reckless  act  ot  de- 
fendant Certelnly,  tbla  Is  the  mildest  view 
that  can  be  token  of  hla  conduct  at  the  time. 
We  fully  appreciate  the  situation  hi  which 
the  trial  court  was  placed  under  the  evidence 
of  defendant  Contending  one  moment  that 
he  shot  deceased  In  self-defense,  and  the 
next  that  It  was  wholly  accidental.  It  was 
not  easy  to  ssy  what  the  defense  was;  but 
when  the  court  Instructed  upon  both  theories, 
and  left  the  Jury  to  determine  tbe  fact,  it  is 
clear  no  harm  resulted  to  defendant  by  rea- 
son of  the  court's  giving  him  tbe  benefit  of 
either,  as  It  might  appear  to  the  Jury, 

Tbe  other  Instructions  have  been  so  ze- 
peatedly  approved  no  good  purpose  can  be 
subserved  by  Incumbering  the  record  with  a 
minute  desCTlption  of  each. 

As  to  tbe  point  that  tbe  evidence  was  lo- 
sufflcloit  to  sustahi  the  verdict  we  think  It 
ta  clearly  not  tenaUe.   The  whole  dlstorb- 
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ance  In  that  saloon  originated  In  the  wrong- 
ful acts  of  defendant  There  was  no  evi- 
dence that  he  had  been  robbed  by  deceased 
or  any  one  else  In  that  saloon.  Granting 
that,  as  a  result  of  his  eTeuing  carousal,  be 
had  loet  his  money,  he  himself  furnished  the 
evidence  that  he  bad  abundant  opportunities 
to  have  lost  It  before  he  went  Into  Caldwell's 
saloon.  The  evidence  was  ample  from  which 
the  jury  could  have  found  that,  smarting  un- 
der the  impression  that  be  bad  lost  bis  mon- 
ey In  Caldwell's  saloon,  he  had  determined  to 
force  ttie  deceased  to  restore  It  or  kill  him. 
His  statements  that  be  had  killed  him  be- 
canse  be  had  robbed  him  were  corroborated 
by  the  factst  The  law  will  not  permit  one 
to  thus  take  the  law  into  bis  own  hands,  and 
avenge  a  fancied  or  real  wrong.  He  made 
no  complaint  to  the  officers  of  the  law  whom 
be  met  after  the  occurrence,  several  of  whom 
were  on  duty  In  the  immediate  vicinity  at 
the  time.  Upon  a  review  of  the  whole  rec- 
ord, we  find  no  reversible  error,  and  the 
Jadgnient  mnst  be  and  Is  affirmed. 

SHERWOOD.  P.  J.,  and  BURGESS.  J., 
concur. 


RUSCHBNBERG  v.  SOUTHERN  ELECTRIO 
R.  00. 

(Stipreme  Court  of  Miseourl,  DlTision  No.  2. 
October  Term,  1900.) 

STREET  RAILROADS— INJURIES  TO  CHIU>— BV- 
IDBNCE^-STATBHBNT  BT  HOTORUAN— RB3 
GEST^  —  EXPERT  TESTIMONY  —  ORDINANCB 
OF  ST  LOUIS— SPECIAL  BQCCEPTION— SPBBD 
OP  CAR  —  CHARTBR-rAANGHISB-INaTRUC- 
TION— JUROR  —  PREJUDICE  —  DI8QUAUFICA- 
TION. 

1.  A  statement  made  by  the  motorman  of  the 
car  by  which  plalDtifC's  intestate  was  killed, 
after  the  accident  had  happened,  the  car  stop- 
ped, and  the  nlotorman  alighted  m  the  street  to 
help  extricate  deceased's  body  from  the  wheels, 
i«  not  a  part  of  the  res  gestte,  and  hence  incom- 
petent. 

2.  Where  an  expert  was  called  to  testify  ai 
to  whether  or  not  a  street  car  was  being  oper- 
ated in  a  reasonably  skillful  manner  at  the 
time  of  an  accident,  the  question,  "What  means 
would  you  employ  as  a  motorman  to  stop  a  car 
in  the  shortest  time  and  space  possible?"  was 
improper. 

5.  Ordinance  St.  Lonls  No.  17,688,  S  6.  con- 
ferring a  franchise  on  the  Soathera  Eaectric 
Railroad  Company^  and  autboridng  It  to  run 

Its  cars  over  certam  streets  at  a  speed  greater 
than  eight  miles  an  hour,  is  not  void  because 
in  conflict  with  Rev.  Ord.  1892,  §  1275,  provid- 
ing that  cars  shall  not  be  drawn  faster  than 
eight  miles  an  hour,  and  does  not  repeal  the 
latter  ordinance,  since  the  ordinance  of  1862 
is  general  in  its  nature  and  application,  and 
the  later  ordinance  is  merely  a  special  excep- 
tion. 

4.  Under  Rev.  Ord.  St.  Louis  1S9Z,  snbd.  10. 
fixing  eight  miles  an  hour  aa  the  maximum 
speed  for  street  cars,  and  subdivision  9,  requir- 
ing street-railroad  companies  to  operate  their 
cars  according  to  the  provisions  of  their  char^ 
terfl,  a  company  whose  franchise  provides  that 
its  cars  may  be  run  at  a  speed  greater  than 
eight  miles  an  hour  la  entitled  to  so  run  them, 
since  the  franchise  must  be  considered  a  part 
of  the  charter. 

6.  In  a  suit  for  damages  for  the  killing  of  a 
hoy  by  a  street  car.  an  instroction  that  it  was 


the  duty  of  the  deceased  to  have  ezerdsed  such 
a  degree  of  care  and  prudence  In  crossing  the 
track,  and  in  looking  and  listening  for  the  ap- 
proaching car,  as  an  ordinarily  careful  and  pru- 
dent boy,  of  like  age  and  iutelligeace,  would 
have  exercised  under  like  circumstances,  was 

firoper,  since  whether  or  not  such  a  boy  would 
ook  and  listen  before  going  on  the  track  was 
still  left  a  question  for  the  jury. 

6.  The  acceptance  of  a  juror  in  an  injury 
case,  who  has  testified  thst  he  was  prejudiced 
against  such  suits  in  genernl.  but  knew  noth- 
ing abont  this  particular  suit,  and  that  it  thr 
evidence  convinced  Mm  that  the  plaintiff  had 
a  good  cause  of  action  he  would  give  him  a 
verdict,  was  not  reversible  error. 

Appeal  from  St.  Louis  circolt  court;  Sel- 
den  P.  Spencer,  Judge. 

Action  by  Alexander  Ruschenberg  against 
the  Southern  Electi-lc  Railroad  Oompany. 
Prom  a  Judgment  In  favor  of  the  defendant, 
plalntlfr  appeals.  Affli-med. 

Yonng  ft  Althelmer  and  Wm.  H.  Reynolds, 
for  appellant  Lublce  &  Muench.  for  respond- 
ent 

GANTT,  J.  PlaintlfTs  son.  aged  6  years 
and  3  months,  while  attempting  to  cross  In 
front  of  an  electric  street  car.  was  killed 
on  defendant's  track  on  South  Broadway.  In 
the  city  of  St  Louis.  May  21.  1S97.  and  this 
action  was  brought  to  recover  the  statutory 
penalty  of  $5,000.  There  was  a  verdict  and 
judgment  for  defendant  and  plaintiff  ap- 
peals. 

In  bis  second  amended  petition,  plaintiff 
charged  that  the  death  of  the  boy  was  caus- 
ed by  defendant's  car  going  south;  that  the 
motorman  failed  to  keep  a  proper  and  vigi- 
lant lookout  and  failed  to  exercise  ordinary 
care  to  stop  the  car  in  time  to  avoid  running 
against  tbe  boy;  that  subdivisions  4  and 
10  of  General  Ordinance  1276  of  the  Re- 
vised Ordinances  of  the  City  of  St  I«uls  of 
1892  were  then  In  force,  and  that  thereby 
the  operators  of  street  cars  were  required  to 
keep  a  vigilant  watch  for  all  vehicles  and 
persons  on  foot,  especially  children,  either 
on  the  track  or  moving  towards  It  and  on 
the  first  appearance  of  danger  to  such  per- 
sons or  vehicles  to  stop  the  car  In  the  short- 
est time  and  space  possible;  also  that  no 
car  should  be  drawn  at  a  greater  speed  than 
eight  miles  per  hour.  The  petition  alleged, 
further,  that  defendant  company  contracted 
with  tbe  city  to  obey  all  the  ordinances  of 
the  city  then  or  thereafter  to  be  enacted; 
that  the  car  which  caused  the  death  of  plain- 
tiff's son  was  at  tbe  time  moving  faster 
than  eight  miles  per  hour;  that  the  motor- 
man  did  not  stop  It  in  time,  after  seeing  the 
boy,  so  as  to  prevent  his  death;  and  that 
the  motors  and  brakes  of  the  car  were  de- 
fective. Defendant's  answer  was  a  general 
denial,  and  a  plea  of  contributory  negligence 
as  to  the  father,  in  that  he  failed  to  care  for 
the  boy  properly,  and  as  to  the  son  tUmselC 
that  without  stx^Ing  to  look  or  to  listen 
or  proceeding  with  reasonable  caution,  he 
came  upon  the  track,  and  directly  in  con- 
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tact  with  the  car,  heedlessly  and  recklessly. 
Plaintiff's  reply  was  a  general  denlaL 

There  was  no  evidence  of  any  defect  In 
the  car  or  Its  motors  or  brakes.  The  erl- 
dence  shows  that  plaintiff  Is  the  only  snrvlv- 
log  parent  of  Frank  Buschenberg,  the  de- 
ceased boy;  that  the  boy  was  killed  by  a 
car  going  south  on  the  west  track  of  defeod- 
ant's  street  railroad;  that  the  boy  was 
about  6  years  and  8  months  old  when  he 
was  killed.  The  boy  had  never  been  to 
Bchoolf  and  was  a  rather  clumsy,  and  not 
parUcuIarly  bright,  child.  Plaintiff  was  In 
the  employ  of  the  city  fire  department,  and 
was  required  to  remain  at  the  engine  house 
all  the  time,  night  and  day,  and  the  boy 
was  living  with  an  aunt,  within  one  block 
west  of  the  point  where  the  accident  occur- 
red. 

On  the  part  of  plaintiff,  the  evidence  tend- 
ed to  prove  that  the  b<^,  accompanied  by 
another  boy  somewhat  taller  than  he  was. 
came  out  of  a  saloon  on  the  east  side  of 
Broadway,  and  started  diagonally  across  the 
street,  northwestwardly,  towards  Etaller'a 
bouse,  on  the  opposite  side  of  the  street; 
that  the  two  boys  went  upon  defendant's 
south-bound  track  at  a  point  about  where  a 
neighborhood  crossing  intersected  the  south- 
bound track,  and  had  almost  crossed  the 
same,  when  the  car  struck  him.  and  drag- 
ged him  about  SI  feet  before  the  car  was 
•topped;  that  no  gong  or  bell  was  sounded 
to  warn  them  of  the  approach  of  the  car; 
that  the  car  was  running  at  a  rate  of  speed 
variously  estimated  at  from  12  to  26  miles 
an  hour. 

On  the  part  of  defendant,  the  evidence 
tended  to  show  that  north  of  Itaska  street 
there  Is  a  hill,  and  the  conductor  shut  off  the 
current  of  electrldty,  and  the  car  was  run- 
ning down  grade  wlfliout  any  power  on. 
He  saw  the  boys  coming  along  by  the  saloon 
door.  They  were  sauntering  along,  coming 
slowly  across  the  street,  going  slightly  sonth- 
west  They  were  looking  at  the  car.  When 
the  car  was  very  near  to  them,  one  of  tbem 
started  and  ran  right  across  in  front  of  the 
car  and  the  other  followed.  They  were  very 
near  to  the  east  rail  of  the  east  or  the  north- 
bound track  when  they  commenced  to  run 
In  front  of  the  car.  The  motorman  at  once 
applied  his  brake,  and  hallooed  to  them,  bat 
they  ran  ahead,  one  got  across,  and  the  de- 
ceased was  struck  and  killed.  The  motor- 
mad  testified  he  was  not  running  faster  than 
eight  miles  an  hour.  Mrs.  O'Xell,  who  was 
a  passenger  on  the  car,  testified  as  follows: 
"Q.  Were  you  In  the  car  going  south  when 
this  accident  occurred?  A.  Yes.  sir.  Q. 
Where  did  you  get  on  the  car?  A.  It  was 
a  green  car.  I  mast  have  got  on  in  the  city. 
I  was  going  out  to  Inspect  some  factories. 
Q.  What  Is  your  business?  A.  Inspecting 
factories  where  women  and  children  are  em- 
ployed, under  the  state  labor  commissioner. 
Q.  What  is  yoor  occupation  now?  A.  It  to 
tht  samb   Q.  Working  for  the  state  labor 


commissioner?  A.  Yes,  sir.  Q.  You  were  In 
the  car  when  the  accident  occurred  In  May 
last?  A.  Yes,  sir.  Q.  What  seat  were  you 
occupying?  A.  The  first  seat  on  the  len> 
hand  side.  Q.  What  was  there  between 
your  seat  and  the  front  of  the  car  to  ob- 
struct the  view?  A.  Nothing.  Q.  Was  the 
car  open?  A.  Yee,  sir.  Q.  The  windows 
open?  A.  Yes,  sir.  Q.  Do  you  remember 
this  gentleman  here  being  the  motorman  In 
charge  of  the  car?  A.  Well,  I  wouldn't  say; 
he  does  look  like  him.  Z  thought  he  had  a 
bigger  mustache  than  that.  Q.  You  Remem- 
ber the  occurr^ce?  A.  Yes,  sir.  Q.  Please 
state  where  you  saw  the  boys  first,  and  how 
many  of  tbem  there  were.  A.  There  were 
two.  Q.  Where  did  they  come  from?  A.  1 
didn't  notice.  They  came  across  the  street, 
and  seemed  to  be  playing  In  the  dust.  Then 
they  commenced  to  run  diagonally— rather 
that  way— from  the  car.  After  they  got  near 
the  edge  of  the  track,  they  stopped,  and 
looked  up,  and  we  thought— I  thought  In- 
stantly—they were  going  to  get  on  the  track. 
When  I  saw  them  stop,  I  was  sure  they  hod 
sb^iped.  In  the  meantime  the  brakeman 
had  thrown  on  bU  brak&  The  little  one 
looked  in  a  different  [defiant]  way,  and  start- 
ed, but  be  was  caught  Q.  Which  oue 
looked  up?  A.  The  oldest  ona.  Q.  What 
was  he  carrying?  A.  A  Uttle  bucket  Q. 
Tin  bucket?  A.  Yea,  sir.  Q.  How  close 
w«e  they  to  the  car  when  the  Uttle  fellow 
looked  up  and  ran?  A.  It  didn't  seem  to 
be  more  than  ten  feet  Q.  He  got  over?  A. 
Yes,  sir.  Q.  What  did  you  see  the  other  one 
do?  A.  He  started  after  him.'  He  was  two 
feet  behind  him.  He  could  not  run  as  fast 
He  was  little,  and  he  got  on  the  track  when 
the  car  struck  him.  Q.  On  which  side  of  the 
track  was  he  when  be  was  hit?  You  were 
going  sooth  on  the  west  track?  A.  Yes.  sir. 
Q.  Which  rail  was  be  nearest  to?  A.  He 
was  on  the  right,  near  to  the  west  liable 
to  be  struck.  Q.  What  did  you  see  tbe  mo- 
torman do  all  this  time?  A.  He  was  trylDi{ 
to  stop  the  car.  Q.  What  did  you  observe, 
if  anything,  In  reference  to  any  gong  sound- 
ing? A.  The  gong  was  sounded,  certainly, 
and  the  man  shouted.  Q.  Who  shouted?  A. 
Tbe  motoneer.  Q.  Tbe  distance  between 
the  front  of  the  car,  when  the  boy  storlLKl 
to  run,  was  how  much?  A.  It  could  not 
have  been  over  ten  feet;  it  was  close,  and 
the  child  looked  up  in  our  faces.  Q,  Whioli 
one  looked  up  in  defiance?  A.  The  older 
boy.  Q.  The  one  that  got  over?  A.  Yes, 
sir;  he  was  ahead.  Q.  How  far  did  the  car 
go  after  It  struck  the  boy?  A.  It  didn't 
seem  to  me  that  It  went  very  far.  It  mlgbt 
have  gone  further  than  it  seemed,  but  It 
didn't  seem  to  be  very  far.  I  couldu't  say." 
The  different  assignments  of  error  will  be 
examined  In  tbe  order  of  appellant's  brief. 

1.  During  the  examination  of  Edward 
Reeves,  a  witness  for  plaintiff,  he  was  asked 
by  counsel  for  plaintiff  if  be  beard  the 
motorman  make  any  statement  as  to  tbe 
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cause  of  the  accident  after  witness  reached 
the  car,  and  while  the  motornian  was  stand- 
ing on  the  street,  having  left  the  car  to  assist 
In  extricating  the  body  of  deceased  from  the 
wheels.  To  this  qaestion  counsel  for  defend- 
ant objected,  and  the  court  sustained  the  ob- 
jection. In  so  doing,  counsel  for  plaintiff  In- 
sists the  court  erred.  The  statement  called 
for  was  Incompetent  as  a  part  of  the  res 
ge^tffi.  On  Its  face.  It  sought  to  elicit  a  nar- 
rative of  a  past  event  It  Is  not  pretended 
that  It  igraa  an  exclamation  or  statement  cbai- 
acteriziug  the  conduct  of  the  motorman  pend- 
ing the  accident  It  is  the  settled  law  of  this 
state  thnt  any  statement  the  motorman  might 
have  uiude  at  the  time  Indicated  was  Incom- 
petent as  an  admission  of  the  defendant 
Barker  v.  Railway  Co.,  126  Mo.  143.  28  S. 
W.  866,  26  L.  K.  A.  843,  and  Missouri  cases 
there  cited.  In  Adams  v.  Railroad  Co.,  74 
Mo.  5o3,  this  court  approved  Luby  v.  Rail- 
road Co.,  17  N.  Y.  133.  In  that  case  the  de- 
fendant was  sued  for  negligently  running  a 
railroad  car  drawn  by  horses  against  the 
plaintiff  in  one  of  the  streets  of  New  York. 
A  police  officer  was  allowed  to  testify  that 
be  arrested  the  driver  directly  after  the  ac- 
cident the  citizens  having  stopped  the  car, 
and  the  driver  having  got  outside  the  crowd 
which  had  gathered,  and,  on  being  arrested, 
assigned  as  a  reason  why  he  did  not  stop  the 
car  that  the  brakes  were  out  of  order.  The 
court  of  appeals  of  New  York  held  it  error  to 
admit  the  testimony,  and  observed  that  "the 
alleged  wrong  was  complete,  and  the  driver, 
when  he  made  "the  statement  was  only  en- 
deavoring to  account  for  what  he  had  done." 
In  Adams  v.  Railroad  Co.,  the  flremnn  on 
the  tr.iln  remarked  to  the  engineer,  "If  you 
liad  stopped  the  train  when  I  told  you,  yon 
would  not  have  killed  him;"  and  this  court 
ruled  that  the  statement  did  not  constitute 
any  part  of  the  transaction,  but,  if  admissible 
at  all,  would  only  go  to  show  another  fact 
and  was  not  of  Itself  a  fact  to  be  proved,  as 
verbal  acts,  and  reversed  the  case  because  it 
was  admitted.  It  Is  not  necessary  to  review 
the  long  list  of  adjudications  on  this  subject 
Courts  do  not  differ  materially  as  to  what 
the  doctrine  Is,  but  are  widely  variant  in  its 
application.  As  applied  to  this  case,  we  think 
the  offer  was  to  prove  a  narrative  of  a  past 
occurrence,  and  not  a  circumstance  so  con- 
necteil  with  the  main  fact  as  to  characterize 
the  act  itself.  Adsms  v.  Railroad  Co.,  74  Mo. 
fl53;  Seiin  v.  Railway  Co.,  108  Mo.  142,  18 
S.  W.  1007;  Devlin  v.  Railway  Co.,  87  Mo. 
545;  Barker  v.  Railway  Co.,  126  Mo.  140,  28 
8.  W.  866,  26  L.  R.  A.  843. 

Bnt  there  Is  another  and  cogent  reason  why 
this  court  should  not  reverse  the  case  for  the 
exclusion  of  the  answer,  and  It  is  this:  The 
case  might  be  reversed  on  the  naked  refusal 
to  permit  an  answer  to  the  question,  and  on 
retrial  It  might  appear  that  the  matter  elic- 
ited was  wholly  Immaterial  and  Incompetent 
The  plaintiff  should  have  gone  further,  and 
stated  to  the  court  what  he  proposed  to  prove 


by  the  witness,  and  In  this  way  advised  this 
court  of  Its  materiality.  Bank  v.  Aoll's 
Adm'r,  SO  Mo.  199;  Jackson  v.  Hardin,  83  Mo. 
175;  Lane  v.  Railway  Co.,  132  Mo.  4,  33  S. 
W.  045;  State  T.  Martin.  134  Mo.  514.  28  S. 
W.  12. 

2.  Error  la  predicated  also  on  the  exclu- 
sion of  an  answer  of  the  witness  Meyers  to 
the  following  question:  "What  means  would 
you  employ  as  a  motwman  to  stop  a  car  in 
the  shortest  time  and  space  possible?"  The 
witness  had  testified  that  be  had  formerly 
been  employed  aa  motorman  four  years  on 
the  Franklin  avenue  car  line  In  St  Louis,  but 
was  at  the  time  of  the  trial  a  member  of 
the  fire  department  and  that  a  large-size 
double-truck  car.  running  down  a  grade  with 
a  fall  of  one  Inch  and  three  and  one-half 
hundredths  to  the  100  feet,  and  running  at 
8  miles  an  hour,  on  a  dry  track,  could  be 
stopped  In  a  distance  from  40  to  46  feet  by 
using  a  brake,  and.  If  the  slack  was  taken  up, 
could  stop  It  in  20  or  25  feet  After  this,  he 
was  asked  what  means  he  would  have  nsed- 
to  stop  a  train  In  the  shortest  time  and  space 
possible.  The  court  correctly  ruled  that  the 
qaestion  was  improper.  It  should  have  been, 
within  what  time  and  space  could  a  car  like 
this  have  been  stopped  by  a  reasonably  skill- 
ful motorman,  after  the  motorman  discovered 
or  might  have  by  reasonable  care  discovered 
the  plalntiflTs  son  In  danger,  with  due  re- 
gard to  the  safety  of  the  passengers  on  the 
car?  After  the  full  examination  of  the  wit- 
ness, however.  It  is  evident  no  harm  resulted 
from  the  refusal  of  the  court  to  permit  this 
question  In  the  form  It  was  propounded. 

8.  Defendant  challenges  the  eighth  Instruc- 
tion given  by  the  court  as  a  modification  of 
the  Instruction  as  asked  by  defendant:  "<S) 
The  court  also  Instnicta  the  Jury  that  under 
the  ordinance  of  the  city-  of  St  Louis  No. 
17,603,  which  baa  been  read  In  evidence,  the 
defendant  company  was  entitled  to  operate 
its  cars  at  a  rate  of  speed  not  greater  than 
fifteen  miles  per  hour  at  the  point  where  the 
Injury  occurred  of  which  plaintiff  complains; 
but  If,  from  the  evidence,  the  Jury  believe  that 
the  defendant's  servants  were  at  the  time  of 
the  accident  running  the  car  at  a  speed  great- 
er than  fifteen  miles  an  hour,  they  may  take 
such  fact  (if  they  believe  It  to  be  true)  into 
consideration  in  determining  whether  or  not 
the  defendant's  servants  were  guilty  of  neg- 
ligence as  defined  In  these  Instructions." 
The  objection  is  that  section  6  of  Ordinance 
17,e9i3  (the  ordinance  which  confers  the  fran- 
chise on  the  defendant  company  to  lay  Its 
tracks  upon,  and  <^rate  Its  cars  on,  certain 
sti-eet»  of  the  city)  is  void  because  It  Is  al- 
leged to  be  in  conflict  with  a  prior  general 
ordlmince  (section  1276,  Rev.  Ord.  1892,  subd. 
10),  without  repealing  said  prior  ordinance, 
as  reqiUred  by  section  28  of  article  8  of  the 
city  charter.  The  tenth  subdivision  of  the 
said  section  1276,  Rev.  Ord.  1892,  provides 
that  "no  car  shall  be  drawn  at  a  greater  rate 
of  speed  than  eight  milea  per  born:";  where^ 
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as,  the  franchise  gianted  by  the  city  to  the 
defendant  street  rallrmd  prorldes  that  It  Is 
"aathorlEed  and  permitted  to  run  Its  cars 
over  and  npon  that  portion  of  Its  line  from 
MsAet  street  to  Buasell  arenue  at  a  speed 
not  greater  than  tem  mllea  per  honr.  and  be- 
tween Russell  avenue  and  Catatan  street 
end  on  Loughborough  avenue  and  Oraris  ave- 
nue at  a  speed  not  gnater  than  fif  teoi  miles 
per  hour."  The  prorlslon  of  the  dty  charter 
-with  which  this  last  ordinance  Is  supposed  to 
collide  is  section  28,  art  S,  which  reads  as 
follows: 

"Sec.  26.  Every  ordinance  when  passed  and 
opproved  by  the  mayor,  or  when  It  shall  have 
become  a  law,  ahall  be  sent  to  the  dty  reg- 
ister and  by  him  shall  be  nnmbered,  printeu, 
filed  and  preserved  in  his  office  according  to 
ordinance;  and  no  special  or  general  ordi- 
nance which  Is  in  conflict  or  Inconsistent 
with  general  ordinances  of  prior  date  shall  be 
valid  or  effectual  until  such  prior  ordinance 
or  the  conflicting  parts  thereof  are  repealed 
by  express  terms." 

The  point  Is  of  much  importance,  as  well 
to  the  traveling  public  as  to  the  companies 
operating  street-car  lines.  In  the  determina- 
tion of  the  question,  ire  start  with  the  pre- 
sumption in  favor  of  the  validity  of  the  ordi- 
nance, and  before  holding  the  ordinance  to 
be  in  conflict  with  a  prior  general  ordinance 
we  must  consider  the  whole  of  the  general 
ordinance,  and.  If  possible,  reconcile  the  spe- 
cial ordinance  granting  defendant's  franchise 
with  the  general  ordinance  (sectlcm  1275)  and 
the  charter  of  the  dty.  It  will  be  b<»iie  In 
mind  that  aeetSaa  28.  art  3,  of  the  charter 
is  exceedingly  general  In  Its  terms,  and  ap- 
plies to  all  ordinances  which  may  be  enacted 
by  the  dty;  but  the  chartw  contains  another 
artlde.  to  wit,  artlde  10,  which  ctmfers  upon 
the  city  special  authurity  over  all  street  rail- 
roads then  buUt  or  thereafter  to  be  constmct- 
ed  in  said  dty,  and  the  municipal  assembly 
was  granted  power  by  ordinance  to  determine 
all  questions  arising  with  reference  to  street 
railroails,  whether  Involving  their  construc- 
tion, or  granting  them  right  of  way,  or  regu- 
lating or  controlling  them  after  their  comple- 
tion, and  the  assembly  Is  given  the  power  to 
r^nilate  the  time  and  manner  of  running 
cars,  cte. 

Is  an  ordinance  passed  by  the  city  In  strict 
compliance  with  article  10  of  the  charts, 
and  fixing  a  new  rate  of  speed  under  new 
and  changed  condltiona,  necessarily  In  con- 
flict with  the  old  ordinance,  fixing  eight 
miles  an  hour  as  the  maximum  speed  for 
horse  cars7  In  sdjusttng  these  general  pro- 
visions of  the^chsrter,  we  are  not  called  ap- 
on  to  construe  them  by  any  rigid  technical 
mis,  but  must  be  govenwS  by  conslderar 
tlona  of  reason  and  Justice.  It  Is  obvious 
that  neither  the  mnnidpal  assembly  nor  the 
companies  obtolning  these  new  franchises  to 
propel  cars  by  electrldty  considered  that 
they  were  repealing  the  old  general  ordi- 
nance, and  we  should  hesitate  before  we 


reach  a  conclusion  which  renders  all  these 
franchises  void.  Granting  now  that  the  old 
ordinance  (section  1275)  Is  broad  enough  to 
cover  all  street  railroads,  and  that  this  fran- 
chise Is  Inconsistent  as  to  rate  of  speed  with 
that  so  far  as  the  two  might  both  apply  to 
the  particular  streets  on  which  this  road  Is 
authorised  to  run  In  excess  of  eight  miles, 
upon  a  familiar  and  old  rule  of  construction 
we  are  not  requta%d  to  hold  it  is  a  repeal, 
and  is  therefore  void,  because  not  an  ex- 
press repeal,  because  when  there  are  two^ 
acts  or  charter  provisions  or  ordinances,  one 
of  which  is  special  and  particular,  and  cer- 
tainly includes  the  matter  In  question,  as 
does  article  10  of  the  charter  and  Ordinance 
No.  17,603  in  this  case,  and  the  other  gen- 
eral, which,  if  standing  alone,  wonld  include 
the  same  matter,  and  thiu  conflict  with  the 
special  act  or  provision,  especially  when 
such  general  and  special  acte  or  provisions 
are  contemporaneous,  the  special  act  must  be 
taken  as  Intended  to  constitute  an  exception 
to  the  general  act  or  provision,  and  not  a 
repeal.  Crane  v.  Boeder,  22  Mich.,  loc.  dt 
334;  State  V.  Ooetze,  22  Wis.  S48;  Long  v. 
Gulp,  U  Kan.  414;  Suth.  St.  Const  S  217, 
and  cases  cited.  But,  again,  section  1275 
must  be  read  In  all  Its  parts,  and,  while  It  Is 
true  that  the  tenth  subdlTlslon  of  that  sec- 
tion prescribes  eight  miles  as  the  maximum 
speed,  the  ninth  subdlTlslon  requires  all 
street-railroad  companies  to  operate  their 
cars  according  to  the  provisions  of .  their 
charter;  and  since  the  people  of  the  state 
have  conferred  upon  the  dty  of  St  Louis 
the  power  to  regulate  the  speed  of  these 
cars,  and  in  Ordinance  17,603  It  granted  de- 
fendant company  a  franchise,  without  which 
Its  charter  to  run  a  street-car  line  would  be 
wholly  inoperative,  the  said  franchise  must 
be  read  into  and  considered  as  a  itart  of  its 
charter,  within  the  meaning  of  said  section 
1275,  subd.  9;  and,  when  so  read,  it  was 
obligatory  on  defendant  to  conform  to  Its 
charter  or  franchise,  and  not  to  the  other 
provision  in  the  same  section,  requiring  it 
not  to  run  exceeding  eight  miles  an  hour. 
By  this  construction,  we  give  effect  to  the 
whole  of  said  section,  and  not  a  part  only. 
As  the  instruction  conformed  to  the  ordi- 
nance granting  defendant  Its  franchise,  it 
was  not  erroneous. 

8.  Other  Instructions  are  assailed  by  plain- 
tiff particularly  the  modification  by  the 
court  of  plalntUTs  first  Instruction.  As  ask- 
ed, that  InstmcUon  was  In  these  words: 
"The  court  instructe  the  Jury  that  It  was  the 
duty  of  the  said  Frank  Buschenberg  to  have 
exerdsed  such  a  degree  of  care  and  pru- 
dence In  crossing  said  trades  that  an  ordi- 
narily careful  and  prudent  person  of  his  age 
and  intelligence  wonld  have  exercised  un- 
der Illie  circumstances;  and.  If  yon  beliOTe 
from  the  evidence  that  the  said  Frank  Busch- 
enberg failed  to  exerdse  such  a  degree  of 
care  and  prudence  In  going  on  or  across  the 
tracks,  then  you  should  find  he  was  gull^ 
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of  negligence."  As  modified  and  given  by 
tbe  court,  this  Instruction  read:  "The  court 
instructs  the  jury  that  it  was  the  duty  ot 
the  said  Frank  Ruscbenberg  to  have  exercis- 
ed such  a  degree  of  care  and  prudence  In 
crossing  said  traclcs,  and  in  lool^iog  and  lis- 
tening for  tbe  car,  that  an  ordinarily  careful 
and  prudent  boy  of  like  age  and  intelligeace 
would  have  exercised  under  like  circumstan- 
ces; and,  If  you  believe  from  tbe  evidence 
that  the  said  Frank  Ruscbenberg  failed  to 
•  f>xercise  such  a  degree  of  care  and  prudence 
In  going  on  or  crossing  the  tracks,  then  you 
should  find  that  be  was  guilty  of  negli- 
gence." We  see  no  error  In  tbe  instruction 
OS  given.  After  all.  the  measure  of  care  re- 
quired was  such  only  as  a  boy  of  like  age 
and  Intelligence  would  have  used  under  like 
circumstances.  Whether  such  a  boy  would 
look  and  listen  before  going  on  a  track  Im- 
mediately before  an  approaching  car  was  a 
question,  under  the  evidence,  for  tbe  Jury. 
Tbe  Instruction,  as  modified,  is  not  In  con- 
flict with  the  views  expressed  In  SplUane  v. 
Railway  Co.,  135  Mo.  414,  37  S.  W.  198. 

Plaintiff's  Instructions  ^  4,  6,  and  7  were 
all  erroneous.  In  that  tbey  instructed  the 
Jury  that.  If  the  car  was  run  in  excess  of 
eight  miles  an  hour,  defendant  was  guilty 
of  negligence,  whereas  Its  franchise  permit- 
ted It  to  run  at  this  point  fifteen  miles  an 
hour. 

The  circuit  court  gave  plalntiCC's  Instruc- 
tion No.  3,  by  which  liability  was  declared 
against  defendant  if  the  servants  of  defend- 
ant failed  "to  keep  a  vigilant  watch  for  all 
persons  on  foot,  especially  children,  either  on 
tbe  track  or  moving  towards  it,"  and  failed 
"on  tbe  first  appearance  of  danger"  to  stop 
defendant's  car  "In  the  shortest  time  and 
space  possible,  by  reason  of  which  tbe  said 
Frank  Ruscbenberg  was  run  over  and  kill- 
ed." The  court,  by  its  own  Instructions,  ful- 
ly and  fairly  placed  before  the  jury  tbe  com- 
mon-law rules  of  liability  if  the  operator  of 
defendant's  car  was  negligent  in  keeping  a 
proper  lookout,  or  was  negligent  In  stopping 
the  car,  or  failed  to  exercise  ordinary  care 
after  tbe  peril  of  the  boy  was  known  or  was 
discoverable  with  ordinary  care. 

4.  The  next  and  last  assignment  la  that 
two  of  the  jurors  were  Incompetent  and  dis- 
qualified themselves  on  their  voir  dire  exam- 
ination. They  both  answered  that  tbey  were 
prejudiced  against  personal  damage  suits; 
that  there  were  too  many  such  suits  brought; 
that  tbey  knew  nothing  about  this  partic- 
ular suit;  that  their  prejudice  was  a  gen- 
eral prejudice  against  such  suits;  that  tbey 
knew  no  reason  why  they  could  not  try  this 
case  fairly,  and  decide  It  according  to  tbe 
evidence  and  Instructions  of  the  court  One 
admitted  he  would  start  in  with  a  bias  In 
ills  mind  against  such  cases,  but.  In  answer 
to  tbe  court's  question,  "Then  I  understand 
you  to  say  that  your  prejudice  is  merely 
against  damage  suits  in  general,— that  you 
have  no  prejudice  whatever  against  this 


suit?"  answered:  "No,  sir;  not  against  this 
case  In  particular."  Counsel  for  plaintiff 
then  asked:  "Q.  Then  I  understand  you  to 
say.  If  tbe  evidence  In  this  case  was  suffi- 
cient to  convince  you  that  the  plaintiff  had  a 
good  cause  of  action,  you  would  give  him  a 
verdict?  A.  Yes,  sir."  So  much  depends  up- 
on tbe  manner  of  tbe  Juror  and  his  tone  of 
voice,  and  the  opportunities  of  tbe  trial 
Judge  to  see  and  know  tbe  jurors,  that  it 
has  become  the  settled  practice  of  this  court 
not  to  Interfere  with  his  finding  unless  It  la 
manifest  be  has  erred.  The  competency  of 
a  question  of  fact  and  the  finding  of  tbe  cir- 
cuit court  will  not  be  disturbed  unless  clear- 
ly  against  the  evidence.  McCarthy  v.  Ball- 
way  Co.,  92  Mo.  636,  4  S.  W.  516;  State  v. 
Cunningham,  100  Mo.  382,  12  S.  W.  376; 
Mahaney  v.  Railway  Co.,  108  Mo.  199,  18  S. 
W.  895;  State  v.  Chatham  Nat.  Bank,  80 
Mo.  633;  Coppersmith  v.  Railway  Co..  51 
Mo.  App.  363.  Applying  these  principles, 
we  cannot  say  tbe  circuit  court  erred  In  ac- 
cepting tbe  two  Jurors  In  this  case.  Having 
examined  all  tbe  points  assigned  as  error, 
and  finding  no  reversible  error,  tbe  Judgment 
must  be,  and  Is,  affirmed. 

SHERWOOD.  P.  J.,  and  BURGESS. 
concur. 


LEE  et  al.  v.  I^EE  et  al. 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 
March  12,  1901.) 

SLAVES  —  HARRIAOB  —  LBOITtMACY  OF  CHIL.- 
DREN  —  GOOD  FAITH  —  PARTITION  —  EJECT- 
MENT AB  CONDITION  PROCBDBNT  —  HOME- 
STEAD. 

1.  Under  Rev.  St  1809,  S  2920,  providing  that 
the  children  of  persons  who  were  slaves  and 

were  living  togetiier  in  good  faith  as  man  and 
wife  at  the  time  of  the  birth  of  sach  children 
shall  be  decreed  to  be  legitimate,  etc.,  it  is  no 
objection  to  such  legitimacy  that  the  parents, 
being  slaves,  had  no  ability  to  contract,  and 
hence  could  not  exercise  good  faith. 

2.  In  partition,  a  decree  in  a  former  parti- 
tion was  pleaded  as  establistiing  the  right  of 
certain  defendants  to  a  certain  part  of  the  land, 
but  no  other  claim  was  made  under  it.  HeM, 
that  a  claim  of  homestead  not  otherwise  set  up 
in  tbe  answer  could  not  be  based  on  the  fact 
that  homestead  was  set  off  in  the  first  decree. 

3.  Ejectment  is  not  a  condition  precedent  to 
a  suit  for  partition  by  persons  claiming  an  in- 
terest in  land  as  heirs  of  a  common  ancestor. 

Appeal  from  circuit  court.  Livingston  coun- 
ty; E.  J.  BroadduB,  Judge. 

Petition  by  Peter  Lee  and  others  against 
Mary  Ann  Lee  and  ottaeni.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

This  is  a  statutory  partition  proceeding. 
Plaintiffs  claim  to  be  children  and  heirs  of 
Handy  Lee.  Two  of  defendants  are  his  wid- 
ow and  child,  and  the  other  two  are  Chauey 
Lee,  who  Is  tbe  owner  of  an  undivided  half 
of  the  land,  and  Robert  E.  Lee,  her  huslNLnd. 
Tbe  real  congest  Is  between  tbe  plaintiffs,  on 
the  one  side,  who  claim  to  be  children  of 
I  HaDdy  Lee,  deceased,  and  his  widow,  Mary 
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Ann,  and  ADdrew  Lee,  her  child,  on  the  other 
side.  The  principal  facts  are  contained  in  an 
agreed  statement,  from  which  It  appears : 
That  Handy  Lee,  Margaret,  and  Mary  Ann 
were  negro  slaves  from  birth,  owned  hy  a 
resident  of  this  state,  and  hare  always  resid- 
ed here.  In  1846  Handy  Lee  and  Margaret, 
with  the  consent  of  their  master,  were  mar- 
ried, and  lived  together  as  husband  and  wife 
nntll  1S56.  Of  that  union  the  plaintiffs  Pe- 
ter and  Rachel  were  the  offspring,  bom  in 
1860  and  1852.  In  1856  Handy,  with  his  mas- 
ter's consent,  separated  from  his  wife  Mar- 
garet and  married  the  defendant  Mary  Ann. 
The  defendant  Andrew  Lee  is  the  result  of 
the  second  marriage,  bom  in  1861.  In  Au- 
gwt,  1865,  after  they  were  emancipated. 
Handy  Lee  and  Mary  Ann  Lee  were  married 
In  dne  form,  and  they  lived  together  as  hus- 
band and  wife  until  the  death  of  Handy 
in  18S7.  At  the  time  of  his  death  Handy  Lee 
and  Chaney  Lee  ownsd  the  land  described  In 
the  petition,  bat  they  bad  some  time  before 
made  a  parol  partition  of  It  between  them- 
Bdves,  whereby  the  north  half  was  allotted 
to  Handy  and  the  south  half  to  Chaney,  and 
they  both  acted  on  that  partition  up  to  Ran- 
dy's death.  In  addition  to  the  agreed  state- 
ment, defendants  Introduced  In  evidence,  over 
plaintiffs'  objection,  the  records  of  the  court 
In  another  suit,  showing  that  in  1891  Mary 
Ann  and  her  son  and  the  plaintiff  Peter  unit- 
ed as  plaintiffs  In  a  partition  suit  against 
Chaney  and  her  husband,  the  result  of  which 
was  that  the  south  half  of  the  land  was  set 
off  to  Chaney,  and  the  north  half  to  Mary 
Ann,  for  life,  as  a  homestead,  and  at  her 
death  to  go  to  Peter  and  Andrew, — each  an 
undivided  half,— In  fee.  But  Rachel  was  left 
out  of  that  suit,  and  the  proceeding  did  not 
dispose  of  her  Interest  Now,  in  the  suit  at 
bar,  Peter  and  Rachel  are  plaintiffs,  and  seek 
a  new  partition.  The  court,  by  its  decree  In 
this  esse,  allotted  the  south  half  to  Chaney 
and  the  north  half  to  the  widow  and  heirs 
of  Handy,— that  is,  one-third  for  life  to  the 
widow,  as  her  dower,  and  one-third  In  fee 
to  each  of  the  heirs,  Peter,  Rachel,  and  An- 
drew, subject  to  the  widow's  dower,— and 
finding  that  the  north  half  was  not  susceptl- 
ble  of  partition  In  kind  among  the  parties  in- 
terested, without  prejudice,  ordered  that  It  be 
sold  for  partition,  and  the  proceeds  divided 
according  to  their  interests  so  adjudged. 
From  the  decree  the  defendants  appeal.  No 
complaint  is  made  by  the  appellants  of  the  al- 
lotment to  Chaney,  but  they  say  that  the 
plaintiffs,  being  the  children  of  a  marriage  of 
slaves,  are  Illegitimate,  and  inherit  no  interest 
In  the  land. 

John  E.  Wait  Robt  Miller,  and  Kttt  & 
Kltt,  for  appellants.  J.  M.  Davis  &  Sons,  J. 
I*.  Mlnnls,  and  Jos.  Barton,  tor  respondents. 

VALLIANT.  J.  {after  stating  the  facts).  1. 
There  Is  an  Interesting  and  learned  discussion 
In  the  briefs  of  counsel  on  the  question  of  the 


legitimacy  of  marriage  between  slaves.  The 
earlier  decisions  on  this  subject  vary  accord- 
ing to  conditions.  In  Massachusetts  slave 
marriages  were  deemed  valid,  but  the  sub- 
ject was  regulated  by  statute.  Oliver  v.  Sale, 
Quincy,  20,  and  note.  In  New  York,  also, 
such  marriages  were  held  valid,  by  virtue  of 
a  statute.  Overseers  of  Marbletown  v.  Over- 
seers of  Kingston,  20  Johns.  1.  In  the  states 
where  slavery  more  recently  existed,  the  de- 
cisions are  not  uniform.  Some  of  them  hold 
that  the  subject  Is  to  l>e  governed  by  the  rules 
of  the  common  law  In  reference  to  marriage 
generally,  and  that  as  marriage  by  the  com- 
mon law  was  a  civil  contract,  and  required 
the  consent  of  parties  capable  of  contracting, 
and  as  the  slave  did  not  have  that  capacity, 
his  marriage  was  void.  The  writer  of  this 
opinion,  speaking  for  himself  alone,  deems 
that  a  very  narrow  view  of  the  subject.  The 
common  law  is  never  so  rigid  as  to  require 
the  same  rales  to  be  applied  to  all  condi- 
tions, regardless  of  reason  and  Justice.  Mar- 
riage Is  a  contract,  but  It  is  something  more, 
—It  is  a  relation;  and  upon  that  relation  is 
founded  the  moral  strength  and  well-being  of 
mankind.  The  slave  had  no  proi:>erty  that  he 
could  transmit  by  Inheritance  to  the  offspring 
of  his  marriage,  but  he  could  give  to  his  chil- 
dren that  status  that  comes  from  having  been 
bom  of  parents  who,  as  far  as  their  condi- 
tion allowed,  assumed  the  relation  of  husband 
and  wife.  It  is  said  he  could  not  consent, 
and  therefore  he  could  not  contract  His  con- 
dition of  slavery  subjected  him  to  the  will 
of  bis  master,  who,  except  as  the  law  of  the 
land  otherwise  required,  was  both  lawmaker 
and  Judge  for  him,  and  what  he  lacked  of 
civil  rights  the  master  had  for  him;  so, 
though  he  might  lack  the  technical  power  to 
consent,  yet  when  his  master  gave  his  consent 
it  supplied  what  he  lacked.  Those  marriages 
of  slaves  were  often  solemnized  In  the  pres- 
ence of  the  master,  and  by  the  same  priest 
or  minister  who  officiated  at  such  ceremonies 
in  the  master's  family.  And  that  relation 
was  not  Infrequently  observed  by  them  as 
sacredly  as  by  those  In  more  fortunate  con- 
dition. It  seems  to  the  writer  that  It  would 
be  degrading  to  our  law  to  say  that  It  could 
recognize  no  distinction  between  such  a  mar- 
riage and  concubinage.  This  Is  the  view  tak- 
en of  the  subject  by  the  courts  of  Louisiana 
and  Tennessee.  GIrod  v.  Lewis,  fi  Mart  550; 
Pierre  v.  Fontenette,  25  La.  Ann.  617;  Brown 
V.  Cheatham,  91  Tenn.  97,  17  S.  W.  1033. 
But  it  Is  unnecessary  to  decide  that  question 
In  this  case,  because,  whether  the  marriage 
of  the  plalntitTs  parents  was  technically  legal 
or  not,  their  right  to  Inherit  from  their  father 
is  definitely  conferred  by  statute.  Section 
2920,  Rev.  St  1899,  Which  la  a  part  of  the 
chapter  on  "Descents  and  Distributions,"  Is: 
"For  the  purposes  of  this  chapter,  the  chil- 
dren of  all  persons  who  were  slaves,  and  were 
living  together  in  good  faith  as  man  and  wife 
at  the  time  of  the  birth  of  such  children,  shall 
be  deemed  and  taken  to  be  legitimate  c* 
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dren  of  such  parents,"  etc.  Tbat  has  been 
tbe  law  of  this  state  since  February  8,  1805. 
The  argument  for  appallants  Is  made  that 
that  statute  is  unavailing,  becaiwe  It  applies 
to  those  who  were  living  together  "in  good 
faith"  as  man  and  wife,  and  tbat  good  faltb 
implies  ability  to  contract,  which  a  slave  did 
not  have.  Such  a  construction  would  render 
the  statute  self-contradictory.  "Good  faith" 
has  a  broader  meaning.  Under  tbat  statute 
the  plaintiffs  Peter  and  Rachel  Inherited,  as 
legitimate  children,  from  their  father. 

2.  Appellant  Mary  Ann  Insists  tbat  she 
ought  to  have  a  homestead  set  off  to  her  in 
the  land,  or,  rather,  to  have  the  whole  of  tbat 
part  of  the  land  tbat  Is  to  be  set  off  to  Han- 
dy*8  heirs  assigned  to  her  as  a  homestead. 
This  claim  she  bases  on  tbe  decree  rendered 
In  tbe  other  partition  suit,  in  which  Rachel 
was  not  a  party.  But  there  Is  no  claim  of 
that  kind  set  up  in  her  answer;  Tbe  decree 
In  tbe  suit  Is  pleaded  in  tbe  answer  as  es- 
tablishing the  right  of  Chaney  Lee  to  tbe 
south  half  of  the  land,  but  no  other  claim  is 
made  under  It  There  is  no  claim  in  the  an- 
swer for  a  homestead,  and  no  proof  on  which 
It  could  be  assigned  to  her. 

S.  There  Is  nothing  in  tbe  point  that  plain* 
tiffs  should  have  first  established  their  title 
by  a  suit  in  ejectment  They  could  not  have 
maintained  ejectment  against  tbe  widow,  who 
was  lawfully  in  possession.  Tbe  agreed  state- 
ment of  facts  left  nothing  for  the  court  to 
try,  except  a  question  of  law,  and  tbe  conrt 
took  tbe  correct  view  of  that  question.  Tbe 
judgment  of  the  circuit  court  is  affirmed.  All 
concur,  except  MARSHALL,  absent. 


HAFKER  et  al.  v.  CITY  OF  ST.  LOUIS. 

(Supreme  Court  of  Missouri,  Division  No.  1, 
March  12,  1901.) 

CITIES— POWER  TO  ACQUIRE  REAL  ESTATE— 
QUITCLAIM— EQUITABLE  AND  LEGAL  TITLE. 

1.  Under  the  general  power  ifiven  a  city  by 
Rev.  St  1^5,  c.  34,  §  1,  to  hold,  purchase,  and 
convey  such  real  estate  as  its  purposes  shall  re- 
quire, it  ma^,  where  necessary,  acquire  land 
outside  Its  limits  for  wharf  purposes,  though 
Its  charter,  reciting  that  it  may  purchase,  re- 
ceive, and  bold  real  estate  outside  the  city  for 
certain  purposes,  does  not  mention  wbarf  pur- 
poses. 

2.  Neither  a  grantor  of  land  to  a  city,  nor 
tbose  daiminj;  under  him,  but  only  the  state, 
can  question  its  power  to  acquire  and  bold  the 
land. 

3.  Where  land  is  conveyed  to  persons  to  bold 
in  trust  for  tho  sale,  use,  and  benefit  of  W., 
and  to  nionage  aud  dispose  ol  it  as  W.  may  di- 
rect, and  W.  and  her  husband  quitclaim  it  to 
a  city,  tbe  legal  title  subsequently  acquired  by 
the  trustees,  conveying  it  to  her,  ioum  to  tbe 
benefit  of  the  city. 

Appeal  from  St  Louis  circuit  court;  Selden 
P.  Spencer,  Judge. 

Suit  by  Julia  A.^afner  and  others  against 
tbe  dty  of  St  Louis.  Judgment  for  defend- 
ant  Plaintiffs  appeal.  Affirmed. 

E.  P.  Johnson  and  H.  M.  Pollard,  for  ap- 
pellants. B.  Scbnurmacber  and  Cbas.  C.  Al- 
len, for  respondent 


ROBINSON.  J.  This  IB  a  «utt  In  ejectment 
for  the  possession  of  a  piece  of  land  in  tbe 
city  of  St  Louis  bounded  on  the  north  by 
tbe  south  line  of  Dock  street  extended  to 
tbe  Mississippi  river;  on  tbe  west  by  the 
eastern  line  of  city  block  Na  G61E  ot  said 
city,  which  latter  line  Is  the  same  as  a  pro- 
posed westnu  wbarf  line  under  City  Ordi- 
nance No.  5408;  on  tbe  south  by  a  line  par- 
allel with  and  IIH  feet  south  trf  said  south 
line  of  Dock  street  so  extended;  and  on  tbe 
east  by  said  river,— being  the  eastern  por- 
tion of  lots  268  and  299  of  North  St  Lonls. 
Tbe  suit  as  originally  instituted,  was  against 
tbe  city  of  St.  Louis,  the  St  Louts,  Keokuk 
&  Northwestern  lUilroad  Company  (which, 
under  an  oi-dinance  of  tbe  city,  bad  a  right 
of  way  across  the  prc^eity  In  controversy, 
and  over  which  at  tbe  time  It  was  operating 
a  railroad),  and  Justin  E.  Joy,  a  lessee  of  tbe 
city,  occupying  that  part  of  tbe  property  not 
occupied  by  the  railroad  company.  The  de- 
fendants other  than  the  city  of  St  I^uls 
answered  separately  by  general  denial,  and 
tbe  city  answered  separately— First  by  gen- 
eral denial;  second,  that  plaintiffs,  and  tbose 
under  whom  they  claim,  bad  not  been  seised 
or  possessed  of  tbe  premises  within  10  years 
before  the  commencement  of  tbe  action; 
third,  tbat  defendant  had  been  in  the  con- 
tinuous adverse  possession  of  them  for  more 
than  10  years  t^efore  the  action  was  com- 
menced: fourth,  tbat  pursuant  to  Ordinance 
No.  2032  of  said  city,  for  locating  and  estab- 
lishing a  wbarf  north  of  Cherry  street  in  said 
city,  and  for  other  purposes,  Thomas  H.  West 
and  many  others,  among  them  William  H. 
Glasgow.  Mary  F.  Glasgow,  and  Thomas  A. 
Wright,  the  parties  under  whom  the  plain- 
tiffs claim  title  to  said  premises  In  this  suit 
joined  In  a  deed,  whereby  each  for  blms^f 
forever  released  and  confirmed  unto  the  city 
of  St  Louis  his  right  title.  Interest  and 
claim  of  every  description  whatev^  in  and 
to  the  premises  sued  for.  which  deed  Is 
known  as  tbe  "Wbarf  Deed  of  1853";  fifth, 
a  plea  tbat  all  questions  relating  to  the 
terms,  conditions,  and  effect  of  said  deed 
have  been  adjudicated  in  tbe  case  of  City 
of  St  Louis  V.  Wigglus  Ferry  Co..  88  Mo.  615, 
and  that  by  said  decision  the  status  of  said 
deed,  and  the  tltie  of  the  city  to  tbe  property 
thereby  conveyed,  had  become  settied  and 
was  binding  upon  plaintiffs:  sixth,  a  plea 
that  after  the  execution  of  the  wharf  deed 
of  1853,  tbe  city  of  St.  Louis  passed  numer- 
ous ordinances  for  the  Improvement  of  tbe 
wharf  established  by  Ordinance  2932,  appro- 
priating large  sums  of  money  therefor,  and 
that  over  |300,000  was  expended  In  the  con- 
struction and  building  of  dykes  and  revet- 
ments, and  over  $35,000  In. the  Improvement 
of  tbe  wharf  across  the  very  property  in  dis- 
pute, and  tbat  said  work  was  done  betwera 
the  year  1S53  and  prior  to  tbe  Institution  of 
this  suit  during  ail  of  which  time  plaintiffs 
and  their  predecessors  in  the  title  knew  tbat 
the  city  was  making  these  Im^Tementa  and 
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AXpcndltnres,  neTer  objected  thereto,  but  on 
the  coDtrary  acquiesced  therein,  and  accept- 
ed the  benefits  of  the  work  Hoae  and  the 
money  thus  expended  in  improving  their 
jtt-operty  so  fronting  upon  the  wharf,  and 
that  neither  the  plalntlfTs  nor  their  said 
predecessors  attempted,  prior  to  the  Institu- 
tion of  this  suit,  to  exercise  any  power  or 
authority  over  the  property  in  dispute,  but 
permitted  the  city  to  do  said  work  and  to 
deal  with  said  property  as  with  the  re- 
mainder of  its  unpaved  wharf,  and  that  they 
recognized  same  as  a  wharf  by  deeds  and 
by  other  acts  in  relation  thereto,— all  of 
which  acts  are  pleaded  as  'an  estoppel.  To 
these  answers  plaintiffs  replied  by  a  general 
4lental,  and  the  case  proceeded  to  trial  by 
the  court  without  the  intervention  of  a  jury, 
-during  the  progress  of  which  plalutlCfs  dis- 
missed as  to  the  defendant  the  St.  Louis, 
Keokuk  &  Northwestern  Railroad  Company. 
The  court  found  in  favor  of  the  remaining 
defendants,  and  against  plaintiffs,  and  plain- 
tiffs have  brought  the  case  here  on  appeal, 
After  the  usual  steps  taken  to  that  end. 

Since  this  case  was  heard  In  the  circuit 
court,  the  case  of  Swerlngen  t.  City  of  St 
Louis,  151  Mo.  »48.  62  S.  W.  34C,  passed  up- 
ou  by  the  other  division  of  this  court  has 
practically  determined  the  question  of  plaln- 
tlfTs' paper  title  to  the  property.  That  was 
a  suit  in  ejectment  .for  a  strip  of  land  just 
€0  feet  north  of  Dock  street  In  the  city  of 
St:  Louis,  whereas  the  property  Involved  in 
this  suit  is  immediately  next  to  and  south 
-of  said  Dock  street,  both  tracts  being  part 
of  the  accretion  made  to  the  east  of  the  east 
boundary  line  of  the  Labeaume  patent;  and 
the  plaintiffs  here,  as  In  that  case,  to  sustain 
their  paper  title,  were  required  to  show  that 
the  land  embraced  in  the  Labeaume  patent 
(tmder  which  these  plaintiffs  and  the  plain- 
tiff In  that  case  claimed)  was  riparian  prop- 
-erty.  In  this  case,  as  In  that.  It  was  not 
claimed  that  the  land  in  controversy  was 
embraced  within  the  actual  calls  of  the  La- 
beaume patent,  but  that  it  Is  part  of  an  ac- 
-cretlon  formed  to  said  land,  more  than'  a 
tlionsaod  feet  east  of  what  was  the  west 
bank  of  the  Mississippi  river  at  the  time  of 
the  concession  and  patent  of  the  main  land 
acquired  by  plaintiffs  in  each  case  through 
mesne  conveyance  from  the  original  paten- 
tee, labeaume.  The  facts  of  this  case,  and 
tbe  facts  of  the  Swerlngen  Case,  In  so  far 
as  concerns  the  question  of  paper  title,  are 
idmtlcal,  each  depending  upon  the  effect  giv- 
en to  tbe  eastern  boundary  line  of  the  La- 
beaume grant.  If  the  river  is  not  tbe  east- 
ern boundary  line  of  tbe  Labeaume  grant 
then  the  paper  title  of  plaintiffs  In' this  case, 
as  In  that  must  of  necessity  fall,  and.  If 
plaintiffs  are  to  recoTer  at  all  In  this  action, 
it  must  be  upon  their  further  claim  of  title 
by  adrerse  possession. 

On  the  qnestton  as  to  the  eastern  boundary 
4it  the  Labeaume  iirrant  the  court  In  the 
fiwnlngen  Case,  speaking  through  Oantt,  F. 


J.,  said:  "Now,  in  the  patent  to  Labeaume 
the  river  is  not  mentioned  as  a  boundary. 
On  the  contrary,  the  eastern  boundary  Is  a 
permanent  line,  flxed  by  courses  and  dis- 
tances, metes  and  monuments,  'between  high 
and  low  water  mark,'  and  the  accompanying 
survey  exhibits  a  tract  of  14  acres  or  more 
between  the  eastern  boundary  of  the  survey 
and  the  river  Itself."  And  again:  "The 
tract  In  this  case  was  confirmed,  not  only  by 
flxed  boundaries  other  than  the  river,  but 
the  exact  number  of  acres  was  specified  with- 
in that  survey,  and  that  survey  excludes  all 
idea  that  the  United  States  was  granting  the 
14  or  more  acres  lying  outside  of  that  sur- 
vey at  the  time  it  was  made.  The  survey, 
moreover,  says  that  Soulard's  survey  did  not 
describe  the  meanders  of  the  Mississippi  or 
of  Rocky  branch,  and  it  was  Impossible  to 
determine  whether  the  difference  In  area  was 
the  result  of  miscalculation  of  Soulard  or  by 
the  accretion.  But  whatever  the  cause  of 
tbe  discrepancy,  the  United  States  confirmed 
the  last  survey,  which  nowhere  calls  for  the 
river  as  a  boundary,  and  by  that  patent  all 
these  questions  must  be  held  to  be  forever 
settled."  From  the  above.  It  must  result 
that  the  appellants  herein,  claiming  the  land 
In  suit  as  an  accretion  to  part  of  the  La- 
beaume graut  must  fall,  unless  the  holding 
In  that  case  be  Ignored  by  this  division. 

To  appellants'  claim  of  title  by  adverse  pos- 
session of  the  property  in  suit  for  a  period 
of  more  than  10  consecutive  years  next  be- 
fore defendant's  assertion  of  possession  there- 
to, that  may  be  disposed  of  with  the  bare 
suggestion  that  the  facts  upon  that  issue,  un- 
der proper  declarations  of  law  In  tbe  nature 
of  instructions  to  the  court,  were  found  ad- 
versely to  the  appellants'  contention  by  the 
trial  court  and  by  that  finding  this  court  will 
be  bound. 

But  Independent  of  the  question  as  to  the 
result  of  this  case  If  the  Swerlngen  Case  be 
followed,  and  if  It  be  assumed  that  tbe  prop- 
erty covered  by  tbe  Labeaume  patent  was 
riparian,  bounded  upon  the  east  by  the  Mis- 
sissippi river,  and  that  Laboaume's  grantees 
were  entitled  to  all  the  land  that  formed  as 
accretions  eadt  of  the  original  boundary  Hue 
of  the  river  bank  to  the  present  bank  of  the 
river,  the  testimony  in  the  case  showed  that 
the  defendant  city  of  St  Louis  had  acquired 
title  to  this,  along  with  much  other  property 
similarly  situated  on  the  western  bank  of  the 
Mississippi  river.  In  1853,  for  wharf  purposes, 
from  plaintiffs*  grantors  and  others,  by  the 
wharf  deed  of  that  date,  which  deed  has  been 
several  times  before  this  court  for  considera- 
tion, and  In  each  instance  the  city's  right  un- 
der It  has  been  sust^ned,  and  for  like  rea- 
son tbe  Judgment  of  the  trial  court  herein 
should  be  sustained.  To  the  introduction  of 
this  wharf  deed,  however,  two  objections 
were  made  by  appellants,  which  seem  to  us 
to  be  the  principal  questions  of  controversy 
on  this  appeal.  White  appellants  do  not  at- 
tempt to  impeach  Its  validity  as  a  coUTey- 
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nnce,  on  the  groiinci  that  the  condition  pre- 
cotlent  therein  had  not  been  complied  with 
hy  the  city  (as  In  the  case  of  City  of  St.  Loula 
V.  Wiggins  Ferry  Oo.,  88  Mo.  615),  and  for 
tliat  reason  deny  that  the  property  therein 
uiimed  had  passed  to  the  city,  their  conten- 
tion now  is  that,  in  bo  far  as  the  deed  covers 
land  beyond  the  city  limits  for  wharf  pur- 
poses^ It  was  inoperative  to  pass  title  to  the 
city  for  that  purpose;  and,  second,  that,  as  to 
the  accretion  in  front  of  lot  299  of  the  prop- 
erty In  suit,  the  city  got  no  title  to  It  for  the 
further  reason  that  at  the  time  of  the  execu- 
tion of  the  wharf  deed  by  Mrs.  Mary  F.  Glas- 
eow  and  her  husband,  William  H.  Glasgow 
(the  grantors  through  whom  the  appellants 
now  claim  the  property),  the  title  thereto  was 
In  the  trustees  of  Mrs.  Glasgow,  for  her  sole 
and  separate  ose,  etc..  and  for  that  reason 
the  deed  was  InoperatlTe  to  pass  her  title  to 
the  property. 

To  appellants*  first  objection,  that  the 
wharf  deed  of  1S53  was  inoperative  to  pass 
title  to  the  city  to  so  much  of  the  land  named 
therein  as  was  beyond  the  city  limits,  the  re- 
spondent answers— First,  that  the  record  dis- 
closes no  sach  state  of  facts,  but  that  if  it  be 
true  that  part  of  the  land  In  suit  was  shown 
to  have  been  beyond  the  limits  of  the  city 
at  the  time  of  the  execution  of  the  wharf 
deed,  as  claimed  by  appellants,  and  if  it  be 
further  conceded  that  tbe  city  had  exceeded 
the  limits  of  its  power  In  purchasing  the  land 
Id  suit  of  the  appellants'  grantor,  neither  tbey 
uor  the  appellants  could  try  that  question  In 
a  collateral  proceeding,  as  this,  or,  for  that 
matter.  In  any  character  of  a  proceeding;  that 
the  transaction  can  alone  be  assaiied  in  a  di- 
rect proceeding  brought  by  the  state.  Land 
T.  Ooffman,  50  Mo.  243;  Atlantic  &  P.  R.  Co. 
V.  City  of  St  Louis,  66  Mo.  ^1;  Hovelman 
V.  Railroad  Co.,  79  Mo.  682;  Insurance  Co. 
V.  Smith,  117  Mo.  289,  22  S.  W.  623.  That 
the  city  of  St.  Louis  has  authority  to  pur- 
chase real  estate  under  proper  conditions  and 
for  particular  purposes  cannot  be  questioned. 
By  section  1  (Rev.  St  181Q,  c.  34)  of  the  act 
concerning  corporations.  In  force  when  this 
wharf  deed  was  executed,  among  Its  enu- 
merated powers  appears  the  following:  "To 
hold,  purchase  and  convey  such  real  estate 
as  tbe  purposes  of  the  corporation  shall  re- 
quire, not  exceeding  the  amount  limited  by 
Its  charter."  By  the  charter  of  the  city  up- 
on that  subject,  then  In  force,  ft  also  In  ex- 
press terms  provided  that  "the  city  may  pur- 
diase,  receive  and  hold  property,  real  and 
personal,  beyond  its  limits,  to  be  used  for  the 
burial  of  the  dead,  for  the  establishment  of 
hospitals,  for  tbe  receipt  of  persons  Infected 
with  contagious  and  other  diseases,  for  tbe 
establlabmeut  of  a  poor  house,  work  house, 
or  house  of  ctMrectlonf  and  for  the  establish- 
ment of  waterworks  to  supply  its  city  with 
water."  etc. 

Though,  among  the  enumerated  charter 
powers  of  the  dty  at  that  time  In  force,  no  ex- 
press power  la  conferred  upon  the  city  of  St 


Louis  to  purchase,  hold,  or  receive  land  for 
wharf  purposes  beyond  its  corx)orate  limits, 
and  while  It  Is  true  that  the  city.  In  that  re- 
gard, must  act  within  the  express  or  implied 
authorization  of  Its  charter,  by  readlns  Its 
charter  powers  in  connection  with  Ita  general 
authority  under  the  statute  "to  bold,  porcbase 
and  convey  such  real  and  p^sonal  estate  as 
the  purposes  of  the  corporation  require, 
not  exceeding  the  amount  limited  by  its  char- 
ter," and  remembering  that  noexpreas  restric- 
tion Is  found  in  the  city  charter  against  the 
purchase  of  real  estate  for  wharf  purposes.  It 
would  seem  that  the  city,  under  ita  general 
statutory  power,  could  receive  and  bold  such 
property,  beyond  Its  corporate  limits,  not  pro- 
hibited by  its  charter,  and  essentially  neces- 
sary for  the  purpose  of  carrying  ont  one  of 
its  proper  corporate  functions  and  duties,  as 
the  establishment,  construction,  and  mainte- 
ence  of  a  general  wharf  system  along  its 
river  front,  and  by  further  bearing  In  mind 
the  fact  that  In  bo  doing  the  beginning  or 
termination  of  a  perfect  wharf  system  must 
of  necessity  Involve  a  disregard  of  the  exact 
corporation  limits  of  the  city  as  at  the  par- 
ticular time  established.  In  our  (pinion,  the 
mere  directory  power  of  the  charter  as  to 
the  right  of  the  city  to  purchase,  hold,  and 
receive  real  estate  outside  of  the  corporate 
limits  of  the  city  for  particular  designated 
purposes  should  not  be  construed  as  an  ab- 
solute limitation  upon  the  general  power  con- 
ferred upon  the  city,  under  section  1  of  the 
statute  concerning  corporations  above  dted. 
to  purchase  end  hold  real  estate  wherever  lo- 
cated, when  it  becomes  necessary  for  the  por- 
poses  of  the  corporation.  The  necessities  of 
the  city,  under  the  statute,  constitute  ample 
warrant  for  the  purchase  of  land,  wherever 
located,  for  other  purposes  than  those  desig- 
nated in  its  charter;  and  If  It  be  reoognlzed 
that  the  city  bad  power  to  purchase,  and  the 
grantors  the  right  to  sell,  the  land  In  contro- 
versy, the  conveyance  would  operate  to  trans- 
fer title  to  the  city,  and  neither  the  grantors, 
nor  those  claiming  through  them,  can  be 
beard  to  complain  that  the  cily  improperly  or 
unwisely  exercised  its  power  In  that  respect, 
to  defeat  Its  claim  of  title.  That  la  a  matta- 
that  concerns  alone  the  state,  and  she  alone 
will  be  heard  to  complain.  Under  exactly 
the  same  charter  provision  as  those  in  force 
when  the  wharf  deed  In  question  was  execut- 
ed, and  with  the  same  general  statute  appli- 
cable to  the  municipal  corporation  before  it, 
this  court  in  the  case  of  Chambers  City  of 
St  Louis,  29  Mo.  543,  when  the  devise  to  tbe 
city  under  the  famous  Mullanphy  will  was 
up  for  consideration,  held  that  the  city  had 
the  power  to  acquire  by  grant  or  devise  land 
outside  of  its  corporate  limits  for  municipal 
purposes  other  than  those  designated  in  the 
charter;  and  In  the  same  case  It  was  also 
further  announced  that,'  even  if  the  city  did 
not  have  such  power,  neither  the  grantor  In 
such  deed  nor  their  privies  could  tiy  tbe 
question  in  a  collateral  proceeding;  that  it 
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was  a  matter  of  no  concern  to  them,  but  a 
matter  eolely  between  the  state  and  the  city. 

The  (jue&tlon  that  presents  Itself  on  ap- 
pellants' second  objection  to  the  wharf  deed, 
under  which  the  city  claims  title  to  the  prop- 
erty, is  just  the  reverse  of  the  one  we  have 
been  considering.  This  goes,  not  to  the  right 
of  the  city  to  acquire  the  land  In  suit,  but 
to  the  questions  of  the  power  and  right  of 
the  plaintiffs'  grantor  (Mrs.  Mary  F.  Glas- 
gow) to  convey  title  to  the  city,  on  account 
of  her  alleged  disability,  at  the  time  the 
wharf  deed  was  executed  by  her  and  her 
husband  to  the  city  In  1853.  Prom  the  evi- 
dence In  this  case  It  appears  that,  in  the  year 
1860.  William  H.  Glasgow  and  Mary  F. 
Wright  (who  was  at  that  time  the  owner  of 
lot  299  in  controversy)  entered  Into  a  mar- 
riage contract,  whereby  all  the  property  of 
said  Mary  F.  Wright  wag  conveyed  to  Wil- 
liam F.  Wright  and  Theodore  P.  Green,  In 
trust  for  her  sole  and  exclusdve  use  and  bene- 
fit, to  manage,  sell,  and  lease,  incumber  and 
dispose  of,  as  the  said  Mary  F.  Wright  by 
writing  may  direct,  etc.;  that  the  legal  title 
to  the  property  remained  In  the  trustees  until 
the  year  1854,  when  they  reconveyed  same 
to  Mrs.  Mary  F.  Glasgow,  formerly  Mary  F. 
Wright,  and  she  afterwards  by  will  devised 
and  bequeathed  same  to  her  husband,  Wil- 
liam H.  Glasgow,  and  through  said  William 
H.  Glasgow  plaintiffs'  paper  title  to  the  prop- 
erty. If  title  they  have,  is  derived;  that  In 
the  year  18;i3,  while  the  said  William  H.  and 
Mary  J.  Glasgow  were  husband  and  wife, 
they  joined  In  the  execution  of  the  wharf 
deed  of  that  date,  along  with  a  number  of 
other  owners  of  property  fronting  upon  the 
Mississippi  river.  Under  these  facts.  It  is 
claimed  by  appellants  that,  as  the  legal  ti- 
tle to  the  land  In  suit  was  at  the  time  of 
the  execution  of  the  wharf  deed  by  Mary  F. 
Glasgow  and  buiriband  In  the  trustees,  Wil- 
liam F.  Wright  and  Theodore  P.  Green,  and 
as  the  wharf  deed  to  the  city  was  a  mere 
release  or  deed  of  quitclaim.  It  did  not  under- 
take to  pass  an  Indefeasible  estate  to  the 
city,  and  did  not  operate,  in  consequence,  to 
transmit  the  after-acquired  legal  title  of  ei- 
ther Mary  F.  Glasgow  or  that  of  her  husband 
thereto.  Whatever  may  be  said  as  to  where 
the  legal  title  of  lot  299  rested  after  the  exe- 
cution of  the  deed  In  17S0  to  the  trustees, 
Wright  and  Green,  Mary  F.  Glasgow,  under 
that  deed,  undoubtedly  bad  the  equitable 
title  to  the  lot  when  she  and  her  husband 
Joined  in  the  execution  of  the  wharf  deed  to 
the  city  to  that  portion  thereof  cast  of  the 
west  wharf  line,  as  indicated  on  the  plat  ac- 
companying the  deed,  with  the  absolute  right 
to  manage,  use,  or  dispose  of  same  as  she 
might  wish.  Independent  of  the  control  or 
restraint  of  said  trustees.  In  other  words, 
she  was  the  sole  beneficial  owner'of  the  prop- 
erty. At  most,  nothing  but  a  bare,  naked 
legal  title  to  the  lot  was  outstHiidiug  In  the 
trustees  at  the  time  of  the  execution  of  the 
wharf  deed  in  1853,  and  Bubsequently,  when 


they.  In  1854,  executed  the  trust  by  recon- 
veying  the  property  to  Mrs.  Glasgow,  the  le 
gal  and  equitable  title  became  merged.  Not 
only  did  the  legal  title  thus  acquired  by  her 
thus  Inure  to  the  city,  but,  by  relation,  her 
reacquisitlon  of  the  legal  title  took  effect  as 
of  the  date  when  she  executed  the  wharf 
deed  to  the  city.  In  1853. 

That  the  trustees,  while  holding  the  bare, 
naked  legal  title  to  the  property  In  suit  In 
1S53,  could  not  have  maintained  this  action 
of  ejectment  for  the  land  against  Mra  Glas- 
gow or  her  grantee  (the  city)  will  not  be 
questioned,  and  yet  if  so,  why  should  those 
claiming  through  Mrs.  Glasgow,  after  she 
has  parted  with  her  equitable  title  to  the 
land,  and  with  nothing  but  the  bare  legal  title 
of  her  trustees  reconveyed  to  her,  be  said  to 
be  more  favorably  situated?  Since,  by  the 
deed  from  her  trustees,  Mrs.  Glasgow  ac- 
quired no  title  paramount  to  that  which  she 
conveyed  to  the  city,  but  subordinate  there- 
to, her  after-conveyance  of  the  property,  by 
way  of  will,  to  her  husband,  must  be,  and 
at  all  times  remain,  subordinate.  And  since 
the  trustees,  Wright  and  Green,  could  not 
have  maintained  ejectment  against  Mrs. 
Glasgow  or  her  grantee,  the  city  of  St  Louis, 
for  the  land  in  suit  on  the  bare,  naked  le- 
gal title  held  by  them,  the  plaintiffs,  whose 
sole  claim  Is  through  that  bare,  naked  legal 
title  outstanding  In  the  trustees,  at  the  time 
Mrs.  Glasgow  and  her  husband  joined  In  the 
execution  of  the  wharf  deed  to  the  city  for 
the  then  equitable  interest  of  Mrs.  Glasgow 
in  the  property,  cannot  now  maintain  this 
action. 

Numerous  other  questions  growing  out  of 
the  case  have  been  discussed  by  both  ap- 
pellants and  respondent  in  the  briefs  filed 
with  us,  which  we  do  not  think  necessary  to 
be  considered  at  this  time,  as  under  no  phase 
of  the  case  could  the  Judgment  be  other  than 
that  rendered  by  the  trial  court  for  the  de- 
fendant, and  for  the  further  reason  that 
every  point  made  and  question  raised  has 
been  discussed  and  disposed  of  by  this  court 
In  some  one  or  other  of  the  score  of  cases 
brought  to  deprive  the  defendant  city  of  St. 
Louis  of  portions  of  its  wharf  property  ob- 
tained under  the  wharf  deed  of  1853.  The 
Judgment  of  the  circuit  court  will  Ije  af- 
firmed. All  concur,  MARSHALL,  J.,  not  sit- 
ting. 


HUTCHINSON  et  al.  v.  MISSOURI  FAa 

RY.  00. ' 

(Supreme  Oourt  of  Missouri.    Nov.  12,  1900.) 

RAILROAD-CROSaiNO  ACCIDENT— FAILURE  TO 
RING  BBIX— CONTRIBUTORY  NBOLIOBNCB. 

1.  It  la  Ifaimaterial  that  the  bell  of  an  engine 
which  struck  a  person  at  a  crossing  was  not 
ruDK  as  required  by  statute;  she  liaving  notice 
of  the  approach  of  the  train,  having  heard  and 
recognized  the  wbintle,  and  see'h  the  headlight. 

2.  Whether  a  person  attempting  to  go  over  * 
a  railroad  crossit^.  In  front  of  a  train.  In  the 
niehttlme,  who  had  stopped  to  pick  up  some- 

'  For  oplnioa  on  motion  fOr  rebearlDi(^s^61S,  WiSU. 

Digitized  by^jOOQlt!^ 


636 


01  SOUTUWESTERN  REPOBTEB. 


(Mo. 


thing  she  had  dropped,  waa  negtigeat,  is  for  the 
Jury;  the  speed  of  the  train  being  36  miles  an 
hour,  while  an  ordinance  provided  it  shoald  not 
exceed  6  miles  per  hour,  and  there  being  no  evi- 
dence that  she  knew  or  bad  reason  to  appre- 
hend that  it  was  mnning  faster  than  autnot^ 
Ized. 

Robinson,  Sherwood,  and  Marshall,  33^  di»- 
senting. 

In  banc  Appeal  from  circuit  court.  St 
Charles  CQimtj. 

Action  by  Robert  L.  Hutchinson  and  othen 
against  tbe  Missouri  Pacific  Railway  Com- 
pany. Judgment  for  defendant  PlalDtHTs 
appeal.  Reversed. 

The  following  opinion  was  delivered  In  di- 
vision No.  1: 

"VALLIANT,  J.  This  la  a  suit  for  dam- 
ages  for  tbe  IcUling  of  plaintiffs*  mother, 
wlilcta  they  allege  was  caused  by  tbe  negli- 
gence of  defendant  Tbe  plaintiffs  are  mi- 
nors suing  by  their  next  friend.  Their 
mother  was  a  widow.  Tbe  allegations  of  the 
petition  are  tbat  tbe  plaintiffs*  motber  on 
January  S,  189!^  was  stmck  and  Instantly 
killed  by  an  engine  drawing  a  passenger  train 
within  tbe  limits  of  tbe  city  of  St  Louis, 
while  she  was  in  tlie  act  of  crossing  tbe  track 
at  a  passenger  station  with  a  riew  of  reach- 
ing a  platform  provided  by  defendant  for  that 
purp(»e,  from  which  she  Intended  taking 
passage  on  a  train  of  defendant  Tbe  acts  of 
negligence  charged  ate  that  the  defendant  ran 
Its  engine  and  cars  without  ringing  tbe  bell 
for  the  crossing  as  tire  statute  requires,  and 
ran  the  train  at  the  speed  of  thirty  miles  an 
bour  within  tbe  dty,  in  vlolatlcni  of  an  ordi- 
nance of  the  city  wblcb  provided  that  It  waa 
unlawful  to  run  It  at  a  higher  rate  than  six 
miles  an  hour.  Tbe  prayer  of  tbe  petition  is 
for  judgment  for  f 5,000.  The  answer  admits 
that  the  ordinance  waa  In  force  at  the  time 
of  the  accident  but  avers  tbat  It  was  repealed 
In  1808,  denies  all  othn*  allegations,  and  seta 
up  a  plea  of  contributory  negligence,  which  la 
denied  by  the  reply.  The  evidence  for  plain- 
tiffs tended  to  show  the  following:  Benton, 
where  tbe  accident  occurred.  Is  a  station  on 
defendant's  road  in  the  western  part  of  the 
city.  Defendant  has  a  atatlon  bouse  there, 
oa  tbe  north  side  of  Its  tracks,  for  the  ac> 
commodatlon  of  its  passengers.  It  has  double 
tracks,— tbe  north  track  for  the  west-bound, 
and  the  south  for  the  east-bound,  trains. 
There  was  a  platform  on  each  side  of  tiie 
tracks.  Thaf  on  the  south  side  ms  designed 
for  passengers  taking  the  east-bound  trains. 
To  go  from  the  station  bouse  to  the  south 
platform,  one  would  cross  boUi  tracks.  On 
January  S.  1892,  Mrs.  Hutchinson,  tiie  plain- 
tiffs' motber,  came  to  tbis  station,  with  the 
purpose  of  taking  the  accommodation  train, 
as  it  waa  called,  going  east,  wblcbr  train  was 
due  there  at  6:88  p.  m.  The  exact  time  of 
ber  arrival  a(  tbe  station  is  not  estaUlshed, 
but  Is  approximately  given.  It  waa  stated 
that  she  bad  left  tbe  bouse  of  ber  daughter 
to  go  to  the  station  about  six  o'clock,  and  tbe 


distance  was  about  a  baU  mile.  A  witness 
(Mr.  Bangbart).  who  was  In  the  station  with 
her,  estimated  it  to  be  about  6:20  p.  m.  when 
they  heard  the  whistle,  and  she  and  he  vent 
out  of  tbe  station  together  to  cross  ova*  to 
the  south  platform.  Another  witness  tiKHight 
It  was  within  three  or  five  minutes  of  the 
time  for  the  accommodation  trabi.  Ellendale 
is  a  station  a  half  mile  to  the  west  A  train 
at  EUendale  coming  east  could  be  clearly  Been 
from  tbe  platform  in  front  of  the  statlou  on 
the  north  side  of  the  tracks  at  Benton,  and 
from  the  nortb  track  and  from  the  space  be- 
tween the  tracks;  but  from  tbe  platform  on 
the  south  side  it  could  not  be  seen  for  more 
tlian  300  or  500  feet  owing  to  an  embank- 
ment and  pile  of  ties  obs^ctlng  the  view. 
Mrs.  Hutchinson  was  in  the  habit  at  visiting 
ber  daughter,  and  had  frequently  taken  the 
train  from  that  station,  but  usually  went 
in  on  an  earlier  train.  The  night  of  the  ac- 
cident was  cold  and  dark.  Mrs.  Hubdilnson 
and  Mr.  Bangbart  were  In  tbe  station  house, 
where  there  was  a  light  and  fire,  awaiting 
the  accommodation  train.  She  had  a  ticket 
to  tbe  Union  station.  They  heard  a  whistle 
in  tbe  direction  of  Ellendale,  when  Mrs. 
Hutchinson  said:  *Tbat  is  our  train.  We 
will  have  to  be  in  a  hurry.**  And  she  and 
Bangbart  Immediately  arose  and  went  ont  on 
the  platform  In  front  of  tbe  station,  wbere 
they  stopped  and  looked  west  Tbe  beadllght 
of  the  train  coming  from  Ellendale  was 
plainly  vlalble.  She  said:  "This  Is  our  train. 
We  better  be  in  a  hurry,  to  get  acrvss." 
They  both  started  to  go  across  the  tracks. 
Mrs.  Hutcbtaison  a  little  ahead,  but  Mr.  Bang- 
hart  passed  her.  When  she  reached  tbe  mid- 
dle of  the  south  track  she  dropped  a  lace 
scarf  she  was  carrying  In  her  hand,  and 
paused  and  stooped  to  pick  it  up.  She  canght 
It  but  while  she  was  rising,  and  before  she 
bad  attained  an  erect  position,  the  engine 
of  the  approaching  train,  which  proved  to  be 
the  mall  train,  running  at  the  ^ed  of  tblrty- 
flve  miles  an  hour,  struck  ber  and  killed  ber 
instantly.  Bangbart  barely  reached  the  plat- 
form in  safety.  Tbe  train  stopped  about  a 
bundrad  yards  from  tbe  point  of  the  accident 
In  consequence  of  it  That  station  was  not 
a  stopping  point  for  that  train,  and  but  for 
the  accldmt  It  would  not  have  sbappeA  there 
at  alL  The  wltoesses  all  testified  tbat  they 
beard  no  bell,  but  they  all  heard  tbe  whistle 
at  Ellendale,  and  saw  the  headlight  At  the 
close  of  the  plaintiffs'  evidence  the  court 
gave  an  Instmction  to  tbe  effect  that  tbe 
plaintlfEs  were  not  entitled  to  recover,  where- 
upon they  took  a  nonsuit,  with  leave,  and. 
after  an  ineffectual  motion  to  set  It  aside, 
have  brought  the  cause  here  for  review. 

"1.  The  fact,  If  It  be  a  fact  that  the  en- 
gine bell  was  not  rung  as  tbe  static  re- 
quires. Is  Immaterial,  under  tbe  other  facts 
of  tbe  case.  Tbe  object  of  ringing  the  hell 
is  to  give  notice  of  the  approach  of  tbe  train; 
but  in  this  instance  tbat  was  unnecessary, 
because  Mrs.  Hutchinson  heard  and  recognls* 
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ed  the  wbistle,  and  saw  the  headlight.  She 
knew  the  train  was  coming,  and  required  no 
further  warning.  The  failure  to  ring  the 
bell,  though  an  act  of  negHgence,  could  not 
hare  contributed  to  the  catastrophe. 

"2.  But  the  city  ordinance  forbade  the  run- 
olng  of  the  train  at  a  higher  rate  than  six 
miles  an  hour,  and  this  train  was  running  at 
the  rate  of  thirty-flve  miles  an  hour.  That 
act  was  negligence  per  se,  and  If  it  was  the 
cause  of  the  accident  the  defendant  was  lia- 
ble, unless  the  deceased  contributed  to  the 
result  by  her  own  negligence.  This  proposi- 
tion has  been  so  often  and  so  elaborately  dis- 
cussed and  demonstrated,  and  as  a  rule  of 
law  so  often  declared  by  this  court,  that  it  Is 
now  only  necessary  to  restate  It,  and  cite 
some  of  the  decisions  In  which  It  is  discussed: 
Karle  v.  Railroad  Co.,  55  Mo.  476;  Bowman 
T.  Railroad  Co.,  85  Mo.  533;  Merz  v.  Railway 
Co.,  88  Mo.  672;  Keim  v.  Transit  Co.,  90 
Mo.  81-i,  2  S.  W.  42T;  RafCerty  v.  Same,  91 
Mo.  33,  3  S.  W.  393;  Eswin  v.  Railway,  96  Mo. 
2©0.  9  S.  TV.  577;  Scblereth  T.  Railway  Co., 
9C  Mo.  509,  10  S.  W.  66;  Grube  t.  Same,  98 
Mo.  336,  11  S.  W.  736,  4  L.  R.  A.  776;  Kellny 
V.  Same,  101  Mo.  68,  13  S.  W.  806.  8  L.  R.  A. 
783;  Murray  t.  Same,  101  Mo.  236.  13  S. 
■W.  817;  Hanlon  v.  Same,  104  Mo.  381,  16 
S.  W.  233;  Bluedom  t.  Same,  108  Mo.  439, 
IS  S.  W.  1103;  Gratiot  v.  Same,  116  Mo.  450. 
21  S.  W.  1094,  16  li.  R.  A.  189;  Prewitt  v. 
Railway  Co.,  134  Mo.  615,  36  &  W.  667. 
"WHien  the  plaintiff's'  mother  beard  the  whis- 
tle in  the  direction  of  EUendale,  and  went 
out  on  the  platform,  and  there  saw  the  head- 
light of  the  approaching  train,  if  she  knew 
or  could  discern. the  rate  of  speed  at  which 
It  was  approaching,  and  had  attempted  to 
cross  the  tracks  as  she  did,  she  would  have 
been  guilty  of  such  negligence  as  would  pre- 
rent  a  recovery.  Whether,  In  the  darkness 
of  the  night.'  and  under  the  circumstances 
surrounding  her,  she  is  to  be  regarded  as 
knowing  or  capable  of  discerning  the  speed 
at  which  the  train  was  coming.  Is  a  question 
of  fact  upon  which  minds  might  reasonably 
differ,  and  the  court  could  not  settle  it  as  a 
matter  of  law.  And  as  It  Is  a  fact  of  com- 
mon experience  that  railway  trains,  as  they 
lawfully  may,  not  Infrequently  do  run  past 
some  passenger  stations  without  stopping, 
and  at  a  rate  of  thlrty-flTe  or  forty  miles  an 
hour.  If  the  plaintiffs  mother,  without  know- 
ing and  without  being  able  to  discern  the 
speed  of  the  train,  had  assumed  that  It  was 
running  at  a  less  rate,  and,  acting  on  that  as- 
sumption, had  attempted  to  cross  as  she  did, 
the  court  would  have  been  Justified  In  ad- 
Judging  her  negligent,  unless  there  was  some 
other  fact  In  the  case  to  Justify  her  assump^ 
tlon.  But  there  was  that  other  fact  In  this 
cose.  The  dty  ordinance  prohibited  the  train 
running  at  a  higher  rat»  than  six  miles  an 
hour,  and,  In  the  absence  of  proof  that  she 
knew  or  had  reason  to  apprehend  to  the  con- 
traiT.  the  law  will  presume  that  she  trusted, 
as  she  had  a  right  to  trust,  that  the  dfr 


fendant  was  running  Its  train  at  not  more 
than  six  miles  an  hour.  In  obedience  to  the 
ordinance,  and  that  she  regulated  her  more- 
ments  accordli^ly.  This  court  has  frequent- 
ly so  declared  the  law.  Eewln  t.  Railway 
Co.,  96  Mo.  290,  loc.  Clt.  295,  9  S.  W.  577; 
Kellny  t.  Railway  Co.,  101  Mo.  67.  loc.  clt. 
77.  13  S.  W.  806.  8  U  R.  A  788;  Jennings 
V.  RaUway  Co.,  112  Mo.  268,  loc.  dt  276,  20 
S.  W.  490;  GraUot  t.  Railway  Co.,  116  Mo. 
450,  loc.  clt  464.  21  8.  W.  1094,  16  U  R.  A. 
189;  Sullivan  r.  Same,  U7  Mo.  214.  loc  clt. 
222,  23  a.  W.  149.  Even  with  the  train  run- 
ning, as  it  was,  at  thirty-five  or  forty  miles 
an  hour,  the  movements  of  the  plaJntlfCs* 
mother  were  such  that  she  had  reached  the 
middle  of  the  south  track,  and  had  almost 
reached  the  platform,  as  Banghart,  who 
started  across  with  her,  in  fact  had  done, 
when  the  engine  struck  her.  It  Is,  therefore, 
entirely  reasonable  to  eoncUide  that  if  the 
train  had  approached  at  the  rate  of  only  six 
miles  an  hour  she  would  have  passed  in  safe- 
ty, even  though  she  paused  to  pick  up  the 
scarf  which  had  dropped.  If,  then,  she  was 
acting,  as  the  law.  In  the  absence  of  any 
proof  to  the  ctmtrary,  will  presume  she  right- 
fully  was,  on  the  assumption  that  the  train 
was  approaching  at  the  rate  of  not  more 
than  six  miles  an  hour,  the  court  had  no 
right  to  conclude,  as  a  matter  of  law,  that 
her  conduct  was  not  such  as  might  be  expect- 
ed of  a  reasonably  prudent  person.  The  ques- 
tion of  whether,  under  those  conditions,  she 
was  goUty  of  negligence  was  one  of  fact  for 
the  Jury.  The  instruction  In  the  nature  of 
a  demurrer  to  the  evidence  ought  not  have 
been  given.  The  Judgment  is  reversed,  and 
the  cause  remanded  to  the  trial  court,  to  be 
retried  In  accordahce  with  the  law  as  here- 
in declared.  All  concur,  except  MARSHALL, 
J.,  who  dissents." 

A.  B.  Taylor,  for  appellants.  Martin  L. 
Clardy,  for  respondent. 

PER  CURIAM.  The  foregoing  opinion  fil- 
ed by  Judge  VALLIANT  In  this  cause  while 
It  was  pending  In  division  No.  1  of  the  court 
Is  approved  and  adopted  as  the  opinion  of 
the  court  In  banc  by  the  majority  of  our 
number. 

BURGESS,  C.  J.,  and  BRACE  and  GANTT, 
JJ.,  concur  In  said  opinion.  ROBINSON, 
SHERWOOD,  and  MARSHALL,  JJ.,  dissent. 


WOLFE  et  al.  v.  SUPREME  LODGE, 

KNIGHTS  AND  LADIES 

OF  HONOR. 

(Supreme  Court  of  Missouri,  Divtslon  No.  2. 

March  12,  1901.) 

UFB  INSUBANCE>— PALSB  ANSWERS  ON  UBD- 
ICAL  EXAMINATION— THEORY  OF  DBFBNSS— 
INSTHUCnONS  —  BURDEN  OF  PROOF  — PUT- 
TING BOOK  IN  EVIDENCE. 

1.  Defendant  in  an  action  on  a  ben^t  certifi- 
cate, having,  by  its  answer  and  requested  In- 
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■tractions,  treated  the  answers  of  insured  on 
his  medical  examination  not  as  warranties,  bat 
as  material  representations  falsely  made,  can- 
not complain  Uiat  the  court  instructed  on  that 

theory. 

2.  Where  defendant  In  an  action  on  a  beoeBt 
certificate  alleges  only  that  the  answers  of  in- 
sured to  three  specified  questiona  in  his  medical 
examination  were  false,  it  is  not  entitled  to  an 
instruction  aathorizing  verdict  for  it,  if  there 
were  any  misrepresentations  in  the  examina- 
tion. 

'i.  Defendant  in  an  action  on  a  benefit  cer- 
tificate  has  the  burden  of  proving  that  answers 
of  insured  on  his  medical  examination  were 
false. 

4.  Omission  at  the  end  of  an  instruction  of 
the  words,  "You  will  find  for  defendant,"  is  not 

f;round  for  reversal,  the  court  baTlng  told  the 
ury  that  the  defense  was  that  insured  In  his 
medical  examination  falsely  answered  certain 
questions. 

5.  A  book  is  put  in  evidence  where  a  physi- 
cian, being  asked  when  he  commenced  to  treat 
insured,  said  that  he  could  tell  by  referring  to 
the  book,  which  he  is  allowed  to  do,  and  ;then, 
l>einK  asked  at  what  dates  he  saw  insured,  he 
reads  to  the  jury  the  dates,  and,  after  explain- 
ing certain  strokes  as  indtcatfug  office  prescrip- 
tions, counsel  for  defendabt  said  that  he  want- 
ed to  show  it  to  the  Jury,  and  the  book  was 
passed  round  to  them. 

Appeal  from  St  Louis  drcnlt  court;  H. 
D.  Wood,  Judge. 

Action  by  Emily  Ei.  Wolfe  and  another 
a^lnst  the  SniHeme  Lodge.  Knlghta  and  La- 
dles of  Hcmor.  Jadgment  tor  plaintiffs.  De- 
fendant appeals.  Affirmed. 

This  la  an  action  on  a  benefit  certificate 
Issued  by  the  defendant  a  benevolent  organi- 
zation, by  the  beneficiaries  therein,  the  moth- 
er and  grandmother,  respectively,  of  .Alex- 
ander L.  De  Mars,  deceased,  a  member  of 
said  order,  for  the  amount  of  said  certificate, 
$3,000,  The  case  was  tried  on  the  Issue 
raised  by  plaintiffs'  reply-  to  the  affirmative 
defense  set  up  in  defendant's  answer,  the 
allegations  In  the  petition  being  admitted. 
The  evidence  disclosed  that  plaintiffs  were 
the  mother  and  grandmother  of  deceased,  the 
Insured,  who  was  a  young  man  about  19 
years  old,  and  a  brass  worker,  at  the  time 
his  application  was  made  for  membership 
In  the  order.  Just  at  the  time  he  was  admit- 
ted into  the  organlzatJon  he  was  out  of  work, 
owing  to  a  disagreement  with  his  employer 
over  his  wages.  The  evidence  was  very  con- 
flicting as  to  the  state  of  his  health  at  the 
time  of  his  application  for  membership.  It 
appears,  however,  that  he  was  duly  exam- 
ined by  the  regularly  appointed  physician  of 
the  order,  the  risk  accepted,  and  De  MarB 
.vas,  on  June  20. 1S96,  duly  Initiated  Into  Roy- 
al Lodge  at  St  Louis.  On  the  part  of  plain- 
tiffs there  was  a  number  of  witnesses  who 
testified  that  he  was  In  good  health  about 
the  time  of  the  application.  Indeed,  It  seems 
uncontradicted  that  he  participated  In  a  cake 
walk  and  dance  given  by  the  lodge  the  meet- 
ing before  the  one  at  which  he  made  his 
application  to  said  lodge,  and  shortly  after^ 
wards,  when  he  was  Initiated,  he  was  re- 
quired to  walk  several  times  around  the 
lodge  room,  and  was  subjected  to  close  scru- 


tiny by  the  guides  and  members.  The  medic- 
al examiner  certified  the  following  questions 
and  answers:  "Have  you  made  careful  aus- 
cultation and  percussion  of  the  thorax?"  "1 
have."  "Is  the  character  of  the  respiration 
full,  easy,  and  distinct  over  both  lungs?"  "Ik 
is."  "Is  there  any  Indication  of  disease  of 
the  organs  of  respiration  or  their  append- 
ages?" "None."  "In  your  opinion.  Is  there 
any  habitual  cough,  or  expectoration,  or  oc- 
casional difficulty  in  breathing?"  "None." 
De  Mars  died  in  April,  1896.  Payment  was 
refused  on  the  ground  that  he  bad  made  un- 
truthful answers  to  questions  put  to  him  by 
the  medical  examiner.  He  was  asked  if  he 
was  "afflicted  with  any  lung  disease,"  and 
answered  "No";  and  asked  "how  long  since 
he  had  been  attended  by  a  physician,  or 
have  professionally  consulted  one."  and  he 
answered.  "Haven't  had  any,"  and  stated 
that  he  was  in  good  health  at  that  time, 
and  that  he  usually  enjoyed  good  health. 
On  the  part  of  the  defendant  the  evidence 
teuded  to  show  that  between  the  dates  of 
December  10,  1804.  and  March  15,  1895,  De 
Mars  consulted  with  and  was  prescribed  for 
by  Dr.  Grant;  that  when  he  went  to  Dr. 
Grant's  office  he  was  accompanied  by  his 
mother;  that  he  made  three  visits  to  Dr. 
Grant  and  that  the  doctor  told  the  mother 
that  the  boy  was  in  a  serious  condition;  that 
on  April  11,  1805,  De  Mars,  accompanied  by 
hla  mother,  consulted  with  and  was  pre- 
scribed for  by  Dr.  Barker,  and  tliat  Dr.  Bar- 
ker told  the  mother  that  the  boy  was  affilct- 
ed  with  consumption.  Dr.  Barker,  with  his 
office  book  In  his  hands,  while  on  the  wit- 
ness stand  gave  dates  during  April,  May. 
June,  July,.August  and  up  to  February,  1896, 
when  De  Mars  called  at  his  office  for  treat- 
ment; that  the  whole  treatment  given  De 
Mars  during  all  of  the  spring,  summer,  and 
fall  of  1805  and  the  early  part  of  18d6,  from 
beginning  to  end,  was  tor  consumption.  Dr. 
Barker  also  testified  that  De  Mars  and  his 
mother  called  at  his  office  In  the  month  of 
April,  the  month  before  the  application  was 
made;  that  De  Mars  was  at  that  tJme  ema- 
ciated, and  of  a  bluish  color,  and  that  he 
told  the  mother  at  that  time  that  her  son 
had  lung  disease,  and  was  In  a  serious  con- 
dition. That  was  also  contradicted  by  Mra 
Wolfe,  who  said  that  It  was  In  August  when 
she  and  her  son  went  to  Dr.  Barker's  offlce. 
Whlle  Dr.  Barker  was  on  the  witness  stand 
he  had  his  book  in  his  hand,  and  we  find  in 
the  record  the  following  reference  to  It:  "Q. 
When  did  you  begin  that  treatment?  A.  I 
can  give  you  the  exact  date  by  referring  to 
my  book.  Q.  Refer  to  It  and  refresh  your 
memory.  A.  I  have  here  a  memorandum,  ob- 
tained from  this  book  for  convenience.  The 
first  time—  Mr.  Rowe:  I  object  to  your  us- 
ing that  paper.  The  Court:  You  can  refer 
to  your  book.  Q.  How  many  vlslta  did  he 
make  to  you  after  the  11th  day  oC  April. 
1805?  A.  Well,  If  I  could  refer  to  this  list 
I  have  copied  from  this  book,  I  could  tell  In 
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a  moment.  •  •  «  The  Court:  Ion  may 
use  your  list  and  refer  to  your  book  to  b« 
If  It  ia  accurate."  When,  this  witness  again 
took  the  stand  for  defendant  In  rebuttal,  he 
agalu  made  use  of  the  book,  and  explained 
private  marks  made  by  htm  in  It,  at  which 
time  the  following  took  place,  viz.:  "Mr. 
Estes:  Z  want  to  show  the  Jury  this.  (Book 
passed  around  to  the  Jury.)  Q.  Where  Is  the 
name  De  Mars  there?  What  does  that 
stroke  mean?  A.  That  stroke  means  that 
day,  the  11th,  I  prescribe  for  him  at  my 
olUce.  •  •  Afterwords,  when  the  book 
was  offered  In  evidence.  It  was  rejected  by 
the  court  oa  the  ground  that,  If  the  book 
was  Intended  to  have  been  offered,  It  should 
liave  been  offered  In  chief.  Dr.  Kerley,  who 
was  the  family  physician  of  Mrs.  Wolfe,  tes- 
tlfled  that  he  prescribed  for  De  Mars  In  No- 
vember, 1894,  for  remittent  fever,  and  did 
not  see  the  boy  again  until  the  Ist  of  Decem- 
ber, 1805,  when  he  made  an  examination, 
and  found  that  the  boy's  lungs  were  "rap- 
Idly  breaking  down";  but  says  the  boy  died 
4}f  gangrene  of  the  lungs,  and  not  of  con- 
samptlon.  Mrs.  Wolfe,  the  mother  of  the 
boy,  stated  that  she  never  went  to  see  Dr. 
Grant  until  this  suit  was  instituted,  and  then 
only  wait  at  the  direction  of  her  counsel,  to 
find  out  what  the  doctor  would  testify  to  on 
the  trial  of  her  case  against  this  defendant; 
that  her  son  was  well  and  strong  until -the 
latter  part  of  1805;  and  she  also  stated— 
And  In  tbls  she  was  corroborated  by  her 
mother,  co-plalntlfl  herein— that  she  and  her 
«on  did  not  consult  Dr.  Barker  until  August, 
1596,  and  that  the  doctor  told  her  the  boy 
would  be  all  right  in  a  short  while.  There 
was  testimony  given  by  the  neighbors  of 
Mrs.  Wolfe  and  by  lodge  members,  many  of 
tbem  i^ng  that  the  boy  was  a  consumptive, 
and  otliers  saying  that  he  looked  all  right 
The  case  was  submitted  to  a  jury  on  Instruc- 
tloaa  glTen  by  the  court  of  Its  own  motion; 
the  plaintiffs  <rfferlng  no  Instructions,  and 
Cba  court  refusing  those  offered  by  the  de- 
fendant The  Jury  brought  In  a  verdict  for 
plaintiffs  for  the  amount  named  in  the  tene- 
flt  certificate,  and.  httee  unsuccessfully  mov- 
ing for  a  new  trial,  the  defendant  appealed. 

The  court  of  Its  own  motion,  gave  Instmo- 
tltUB  Kos.  1  and  2  as  follows:  "(1)  The  court 
instructs  the  Jury  that  It  Is  admitted  by  the 
defendant  that  one  Alexander  I*  De  Uars 
made  a  written  application  to.  and  was  ad- 
mitted as  a  member  of.  the  defendant  order, 
and  that  the  defendant  Issued  to  him  the 
ontlflcate  read  in  evldwice  in  the  sum  of 
three  thousand  dirtlars.  payable  to  the  plaln- 
tllhi  as  his  beneficiaries;  and  that  said  De 
Mars  died  on  April  12,  1806.  and  due  proof  of 
his  deatb  waa  fumiriied  to  the  defendant 
The  defmse  Is  that  the  plaintiffs  have  for- 
feited their  right  to  any  benefit  under  the 
certificate  by  reason  of  the  following  answera 
made  by  said  De  Mars  In  his  said  application, 
which  are  alleged  by  the  defendant  to  be  nn- 
trne.  and  known  by  the  said  De  Mars  to  be 


untme  at  the  time  of  making  his  said  i^tpU- 
catlon,  to  wit:  'Q.  Have  you  had  or  been 
afflicted  with  consumption?  A.  No.  Q.  How 
long  since  you  have  been  attended  by  a  physl- 
cIau,or  have  consulted  one?  A.  Have  not  liad 
any.'  And  the  following  question:  'Is  there 
anything,  to  your  knowledge,  in  your  physic- 
al condition,  family  history,  or  personal  his- 
tory or  habits,  tending  to  shorten  your  life, 
which  is  not  distinctly  set  forth  above?  A. 
Nothing.'  The  court  instructs  you  that  the 
burdeu  of  proof  is  upon  the  defendant  to 
show  by  preponderance  of  the  testimony  that 
the  answers  to  the  foregoing  questions  as 
above  set  forth  were  false,  and  known  by 
the  said  De  Mars  to  be  false  at  the  time 
they  were  made.  (2)  If  the  Jury  find  for  the 
plaintiffs,  they  will  assess  their  damages  at 
the  sum  of  $3,000.00,  with  interest  thereon 
at  0  per  cent  per  annum  from  January  IS, 
1807,  to  March  15,  1898."  In  hie  abstract  of 
the  record  counsel  for  defendant  shows  no 
exception  to  these  Instructions  given  by  the 
court  of  Its  own  motion.  But  he  did  except 
to  the  refusal  of  four  instructions  which  he 
asked  in  behalf  of  defendant  They  are  as 
follows:  "(1)  The  court  Instructs  the  jury 
that  if,  at  the  time  of  making  application 
for  relief  fund  membership  to  Royal  Lodge, 
one  of  the  subordinate  lodges  of  defendant 
order,  Alexander  De  Mars  agreed  and  con- 
tracted with  defendant  that  any  untrue  or 
fraudulent  statement  or  concealment  of  facts 
in  bis  medical  examination  should  forfeit 
the  rights  of  himself  and  family  to  all  ben- 
efits and  privileges  therein;  that  said  De 
Mars  was  under  obligation  and  in  duty  bound 
to  answer  all  questions  truthfully  propound- 
ed to  him  by  the  medical  examiner;  and  If 
you  find  from  the  evidence  that  he  made  con- 
cealment of  facts  In  regard  to  his  health,  and 
that  the  facta  upon  which  inquiry  was  made 
were  material,  which  he  In  honesty  and  In 
good  faith  should  have  communicated  to  the 
medical  examiner,  and  that  his  answers  were 
false  which  he  gave  In  response  to  inqolrles 
about  his  health,  and  were  so  given  in  order 
to  induce  the  defendant  to  issue  to  him  Its 
relief-fund  certificate,  and  that  he  knew  be 
was.  at  the  time  of  answering  said  material 
questions,  afflicted  with  a  serious  disease  of 
the  lungs,  and  had  not  long  prior  thereto  con- 
sulted with  {diysldans  In  regard  to  his  health, 
and  had  been  prescribed  for  hy  them  for 
disease  of  the  lungs,  and  died  within  one 
year  after  being  admitted  into  defendant  oi^ 
der  of  disease  of  the  lungs,— then  your  ver^ 
diet  must  be  for  the  defendant  ^  The 
court  instructs  the  Jury  that  If  they  find  and 
believe  from  the  evidence  that  at  the  time 
Al^ander  De  Mars  was  examined  for  ad- 
mission to  defendant  order  by  the  examinhig 
physician  he  was  asked  If  he  eyec  had  been 
Afflicted  with  disease  of  the  lungs,  and  aald 
De  Mars  answered  'No;'  and  in  response  to 
the  question  by  the  medical  examiner.  'How 
long  since  you  was  attended  by  a  physician, 
or  have  professionally  consulted  one?  said 
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De  Han  uiBwered.  "Hare  not  had  an?;*  and 
In  reoxmse  to  the  qneattona,  'Are  you  in  good 
health  nowf  and  'Do  yon  usually  enjoy  good 
health?"  said  De  Mars  answmd  each  by 
Baying  *Tes;'  and  In  response  to  the  qn«itlon. 
Is  there  anything,  to  your  knowledge,  In 
yonr  iriiyslcal  eondltlcm.  family  or  personal 
history,  or  habits,  tending  to  shorten  yonr 
lUe,  which  Is  not  distinctly  set  forth  aboTef 
said  De  Hars  answered,  'Nothing;'  and  If  yon 
find  that  said  answers  were  false  and  untrue, 
and  made  for  the  purpose  of  deceiving  the 
examining  physician,  and  that  the  questions 
were  rltal  and  material  to  the  risk  about  to 
be  assumed  by  the  defendant,  then  your  rer^ 
diet  must  be  for  the  defendant  (3)  The 
conrt  instructs  the  jury  that  If  they  find 
from  the  evidence  tiiat  Alexander  De  Mars, 
before  becoming  a  member  of  defendant 
order,  made  to  It  any  misrepresentations  Qn 
the  papers  read  In  evidence  as  Exhibits  B 
and  O  with  regard  to  having  consulted  a 
physician,  his  physical  condition  or  family 
history,  and  that  the  facts  so  mlscepresented 
actually  omtrlbuted  to  his  death,  then  the 
plaintiffs  cannot  recover  in  this  case,  and  the 
]ui7  should  And  for  the  defendant  By  'mis- 
representatlon'  In  this  connection  Is  meant 
any  statemmt  of  fact  not  then  known  ^^sr 
him  to  be  true.  (4)  The  court  Instructs  the 
Jury  that  at  the  time  of  his  medical  exam- 
ination Al^ander  De  Mars  was  under  obli- 
gation and  In  duty  bound  to  answw  all 
questions  truthfully,  and  If  you  find  that 
the  facts  upon  which  the  Inquiry  was  made 
were  material,  which  he  in  honesty  and  good 
faith  should  have  communicated  to  the  med- 
loil  examiner,  and  that  he  made  conceal- 
ment of  facts  material  to  the  risk  assumed 
liy  defendant,  and  that  his  answers  were 
so  made  as  to  Induce  defendant  to  issue  to 
him  Its  relief-fund  certificate,  and  that  he 
knew  that  he  was  afflicted  with  a  serious 
disease;  and  knowingly  and  Intentionally 
made  false  answers,  then  your  verdict  must 
be  for  the  defendant"  All  of  which  Instruc- 
tions the  conrt  refused,  and  the  defendant 
duty  excepted  at  the  time. 

Frank  M.  Bstes,  for  appellant  R.  S.  Mc- 
Donald, T.  J.  Bowe,  and  EUckman  P.  Bodg- 
ers,  for  respondents. 

OANTT,  J.  <after  stating  the  facts).  1. 
Preliminary  to  any  discussion  of  the  form 
of  the  Instructions,  It  must  be  observed  that 
neither  the  answer  nor  the  defendant's  re- 
fused instructions  were  drawn  on  the  theory 
that  the  answers  of  the  assured  were  war- 
ranties.  Parties  cannot  elect  to  try  their 
cases  on  one  theory  In  the  circuit  court  and, 
when  defeated  on  that  line,  assume  a  dif- 
ferent position  In  an  appellate  court  Having 
elected  to  consider  the  answers  of  De  Mara 
as  representations  nuterlal  to  tlie  risk,  and 
to  show  that  he  knowingly  made  false  repre- 
sentations knowing  they  were  false,  defend- 
ant cannot  complain  that  the  drcutt  conrt 


adopted  Its  theory  of  defense,  and  inatrocted 
the  Jory  from  that  standpoint  It  la  not  an 
uncommon  thing  to  find  that  parties  uanme 
unnecessary  burdens  In  the  trial  courta,  and 
discover  it  for  the  first  time  In  the  appelate 
courts;  but  it  la  a  cardinal  principle  In  aucb 
cases  that  the  trial  courts  are  not  to  be 
charged  with  error  In  civil  cases  In  permit- 
ting parties  to  try  their  own  cases.  Having 
reference  now  to  the  error  assigned  that  the 
circuit  conrt  should  have  given  the  instruc- 
tion prayed  by  defendant,  we  think  we  dis- 
cover  why  the  court  refused  the  first  Instrne- 
tion,  and  It  Is  this:  That  Instruction  did 
not  confime  the  Jnry  to  the  Issue  traidered  by 
the  answer  of  defendant  That  answer  only- 
charged  that  the  assured  made  false  answer* 
to  three  specific  questions;  and  yet  this  in- 
struction No.  1,  which  the  defendant  asked 
and  the  court  refused,  was  broad  enough  to 
cover  any  answer  which  the  assured  made 
to  any  question  In  regard  to  bla  health.  We 
think  it  manifest  that  the  conrt  properly  re- 
stricted the  Instructions  to  the  issue  made 
by  the  parties,  and  did  not  allsw  the  jury  to 
consider  matters  of  defense  which  defendant 
had  not  pleaded.  No  citation  of  precedents 
Is  required  to  support  this  elementary  doc- 
trine. The  same  observation  may  be  made 
as  to  the  third  Instruction,  which  authorized 
a  verdict  for  defendant  if  the  July  believed 
thai  said  De  Mars  made  "any  mlsrepnlfaeD- 
taticnis  in  the  papers  read  In  evidence  as 
Exhibits  B  and  C;  whereas  the  answer  had 
singled  out  only  three  answers  to  three  spe- 
cific questions.  We  can  scarcely  conceive  of 
a  more  misleading  and  confusing  method  of 
trying  a  case  of  this  character  than  to  sub- 
mit to  an  ordinary  Jury  the  whole  applica- 
tion for  an  insurance  policy  and  the  certifi- 
cate of  a  medical  examiner,  with  Ite  ques- 
tions and  answers,  and  leave  It  to  them  to 
determine  what  questions  and  answers  were 
material,  when  defendant  only  charged  three 
were  false;  and  yet  such,  In  effect  at  least, 
la  the  purport  of  this  third  instruction.  De- 
fendant insists,  however,  that  this  identical 
Instruction  was  approved  In  Whltmore  v. 
Supreme  Lodge.  100  Mo.  47.  IS  S.  W.  486; 
but  a  reference  to  that  case  will  show  that 
all  the  representations  were  charged  to  have 
been  false,  and  theref(»e  the  isaue  embraced 
an  of  them.  Moreover,  Hie  court  significant- 
ly remarks  that  the  Instmctira  In  that  case 
was,  In  substance,  the  same  as  those  asked 
by  the  plaintiff  In  that  case,  and  adds  that 
where  a  party  has  asked  similar  Instructions 
to  those  given,  he  Is  In  no  position  to  com- 
plain. .  The  difference  between  the  two  cases 
is  so  obvious  that  no  ai^nuuent  Is  required 
to  show  that  though  such  an  Instruction 
might  have  been  proper  In  that  case.  It  would 
afford  no  precedent  for  It  under  the  state  of 
the  pleadings  In  this  case.  And  this  same 
vice  inheres  In  Instruction  Ko.  4  of  the  same 
series- 
Coming  now  to  instruction  No.  2  adKd  1^ 
defendant  t>7  comparing  It  with  the  first. 
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Inatrncdon  given  bj  the  court  of  Its  own 
motion  *lt  will  be  noted  that  the  two  instruc- 
tlons  are  framed  to  announce  tbe  same  prin- 
ciple of  law,  to  wit,  tiiat  the  d^uue  waa 
false  representations  or  answers  to  QneBtlMU, 
knowingly  mad^  and  not  that  ttww  answm 
were  warrantleK  Having  asked  this  Instmc* 
tlon,  and  received  one  containing  tbB  aaine 
declaration,  defendant  cannot  complain  tliat 
tbe  conrt  did  not  Instruct  that  these  answers 
were  warranties.  Whltmore  t.  Supreme 
Lodge,  100  Ho.  47,  18  8.  W.  495;  Johnaon- 
Brlnkman  Oonuulsslon  Co.  v.  Oentral  Bank 
of  Eansu  Otty,  116  Mo.  eS69,  22  S.  W.  818. 
The  two  InstructlonB  are  different  In  two 
particulars:  The  court  in  Its  Instmctfon,  In 
addition  places  the  burden  of  proving  the 
falsity  of  tbe  answers  on  defendant,  and  this 
was  right  Tbe  learned  judge,  however,  left 
off  the  words.  **Ton  wlU  find  tor  defendant." 
This  was  evidently  an  oversight,  but  la  their 
omission  reversible  error  under  all  the  dr- 
cnmstances?  Keeping  In  mind  that  this  was 
the  only  Issue  to  which  the  evldaica  was  d^ 
rected,  and  that  the  court  told  the  Jory  this 
was  the  defense  to  the  action,  we  cannot 
bring  ourselves  to  brieve  that  the  Jury  mis- 
understood the  Issue  they  were  trying.  While 
the  omitted  words  ought  to  have  beat  added 
to  make  a  perfectly  correct  Instruction,  we 
are  so  well  satisfied  that  their  absence  In  no 
way  affected  the  result  that  we  are  unwilling 
to  bold  tbe  Instruction  was  so  erroneous  as 
to  justify  a  reversal  of  the  jndgmrat  In  a 
cause  otherwiae  ao  w^  tried.  State  v.  Um- 
frted.  76  Uo.  401. 

2.  The  pc^t  la  made  thftt  the  conrt  erred 
In  r^ectlng  the  account  bo<*  of  Dr.  Barker, 
which  was  offered  In  rebuttal  after  the  dose 
of  idalDtlff's  ease.  The  statement  of  tta 
facts  as  to  this  book  disposes  of  this  objec- 
tion. Dr.  Baiter  waa  called  by  defendant  In 
makliv  out  Its  case  In  cUef.  The  record 
discloses  tiuit  dnring  his  examination  be  was 
asked  whoi  he  began  to  treat  the  assured, 
and  be  said  be  oonld  tell  refenlng  to  his 
book.  TbweupMi  the  conrt  ruled,  **You  can 
refn  to  your  book.**  He  was  then  a«ked 
how  often,  and  at  what  dates,  be  saw  blm. 
and  be  answued.  ''Well,  I  could  refer  to  this 
list  I  have  copied  from  my  books,  and  tell 
In  a  moment**  Again  the  conrt  ruled.  "Ton 
may  use  your  list,  and  refer  to  your  book, 
to  see  that  It  is  accorate;"  and  thereupon  he 
testlfled.  and  read  to  the  jury  the  dates  on 
which  be  inescribed  for  the  assured.  At 
another  time  while  teatUJrlng  he  explained 
certain  stnftes  as  Indicating  office  prescrip- 
tion, when  the  record  shows  the  following 
occurred:  "Mr.  ICstes  (eonnsel  for  defend- 
ant): I  want  to  show  tbe  jury  this.  (Book 
passed  around  to  tbe  jury.)**  If  this  did  not 
put  the  bofric  In  evidence,  we  are  at  a  loss  to 
know  what  would.  There  Is  no  molt  In  this 
point  Obarles  v.  Patch.  87  Mo.  4B0. 

8.  Aa  to  the  point  that  the  verdict  was  so 
glartngly  against  tbe  weight  of  the  eridence, 
we  need  only  say  there  was  a  sharp  ccmfllct 
S1B.W.- 


of  evidence.  It  Is  true.  Dr.  Barker  toitllled 
that  prior  to  the  application  assured  sought 
hla  advice,  and  he  found  blm  suffering  from 
conaun^Mi,  'thin,  emaciated,  and  blue  in 
the  fiice";  and  yM  a  number  of  other  wit- 
nesses, among  whom  was  JefCrey,  chief  d^ 
uty  of  tbe  circuit  derk  of  St.  Louis,  testlfled 
that  De  Mars  participated  In  a  cake  walk  and 
dance  given  by  this  lodge  In  the  month  In 
which  he  made  his  application;  that  he  was 
apparently  In  good  health,  was  very  active 
and  lively,  and  during  the  lnltlatI<Hi  be  was 
required  to  and  did  march  around  the  room, 
under  the  scrutiny  of  the  guides,  three  or 
four  times,  and  no  one  saw  any  ans^dous 
Indications  of  bad  health,  and  the  regular 
pfayaidan  of  the  lodge  certified  that  after  a 
careful  examination  of  tbe  thorax  by  auacut- 
tatlon  and  percussion  he  discovered  no  evi- 
dence of  diseased  lungs.  The  temlly  physl- 
dan  testlfled  assured  died  frcnn  gangr^ie  of 
the  lungs  superinduced  by  imenmonia.  The 
weight  of  the  e^drace  and  the  credlblUtjr 
of  the  wltnessee  waa  for  tbe  jury,  and  there 
was  abundant  evidence  to  justify  their  ver> 
diet  If  they  believed  It  James  v.  Associa- 
tion, 148  Mo.  1.  40  S.  W.  97&  The  trial  judge 
refused  to  disturb  the  verdict  and  It  Is  not 
our  province  to  pass  on  the  weight  of  evi- 
dence. After  fntt  examination  of  this  record, 
we  find  no  tererstUe  error,  and  the  jodgmmt 
Is  affirmed. 


SHBRWOOD,  P.  J., 
concur. 


and  BDBaBaSk  J. 


DID  DONATO  v.  MORBISON  et  at 

(Supreme  Court  of  MiBtonri,  Division  No.  1. 

March  12,  1901.) 

iJUfOLfORD  AND  TBNANT  —  BVIOTION  —  DAH- 
AGBS— IKSTRUCTIONS-^APPnAL. 

1.  Where  all  the  essential  featores  a  re- 
quested instruction  are  inclnded  in  an  instruc- 
tion Civen,  its  refusal  is  not  error. 

2.  The  recusal  to  give  a  requested  instrticticHi 
predicated  on  a  theoiy  which  Is  not  Inclnded  in 
the  Issues  is  not  em»r. 

8.  Where  a.  tenant  saes  Us  landlord  for 
WToniffiii  eviction,  resulting  from  the  landlord 
taking  Dossesslon  and  sbonng  up  the  walls  of 
the  builaing  to  prerent  an  Injury  thereto  threat- 
ened by  the  removal  of  a  building  of  an  ad- 
jolnina  property  ownw,  and  damage  ia  sought 
for  injunes  catued  by  dirt  It  la  not  error  to  In- 
struct that  there  can  oe  no  recovery  for  such  In- 
jUTT  resnlting  from  the  tearing  down  of  the 
buildlnx  beltmging  to  the  adjoining  owner,  since 
the  defendant  and  such  owner  are  not  Joint  tort 
feasors. 

4.  Where  a  tenant  sues  his  landlord  for  an 
eviction,  and  an  injury  to  the  tenant's  goods 
resulting  from  dirt  Is  alleged  as  an  elemt>Dt  of 
damages,  but  there  is  evidence  that  such  In- 
jun might  have  resulted  from  other  causes,  a 
judgment  denying  damages  therefor  will  not 
be  revOTsed. 

Ai^ieal  from  St  Loots  drcnlt  conrt;  D.  D. 
Flsber,  Judge. 

Action  by  Florian  De  Dc»iato  against  Adele 
8.  Morrison  and  others  for  wrongful  eviction. 
From  the  Judgment  rendered,  the  plalntlK 
appeals.  Affirmed. 
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In  July,  1896.  dtfendaitta  ware  the  owawn 
at  bailding  Na  S18  <m  OUve  stareet.  lo  ttM 
dty  of  8t  Louis.  The  plaintiff  was  tiielr 
tenant  from  montb  to  montli,  and  James  M. 
Carpenter  was  tbe  owner  of  tbe  premises  No. 
517.  adjoloins  tha  same  on  tlie  east  On  tiie 
llth  day  of  tliflt  moDtli  the  following  notice 
was  served  on  ttie  plaintiff;  "Bt  Louis.  SCo^ 
Jnly  llth.  1806.  F.  De  Donate  Esq.,  619 
Ollre  Bt,  Olty— Dear  Sir:  Please  take  notice 
that  I  am  alKHit  to  excavate  for  a  new  bolld- 
lag  on  my  lot  in  city  block  117,  adjoining  on 
the  east  property  which  you  rent  from  Mrs. 
Morrison  and  Mrs.  Peugnet;  and  I  hereby 
notify  you  to  protect  your  walls,  stock  of 
goods,  and  all  persons  in  and  about  your 
premises  from  any  damage  that  may  accrue 
to  you  or  them  by  reason  of  said  excavation 
and  building,  as  I  will  not  be  re^onaible  for 
any  damage  done  your  walls,  atock  of  goods, 
oar  to  perstHiB  on  your  premises  by  reason 
of  said  excavation  and  building.  Yours,  etc.. 
Jas.  M.  Oarpenter."  And  on  the  same  day  be 
served  each  of  the  defendants  with  a  notice, 
of  which  the  following  Is  a  copy:  "Dear 
Madam:  I  am  notified  by  Mr.  Carpenter  that 
the  east  wall  of  the  store  No.  619  Olive  street, 
tented  from  yos.  Is  over  his  line  about  three 
Inches,  and.  as  there  Is  no  foundation  wall 
under  said  store,  said  wall  may  fall  when  he 
excavates  his  cellar,  about  twelve  feet  deep, 
adjoining.  Should  that  occur,  great  damage 
will  be  done  me,  and  I  shall  hold  you  re- 
apoufllble  to  me  for  every  damage  to  ray 
stock  and  business.  Respectfully,  F.  De 
Donate,  519  OUve  Street,  City."  To  which 
the  defendants  on  the  13tb  day  of  July  re- 
sponded as  follows:  "St.  Louis.  Mo.,  July 
18th,  1896.  F.  De  Donato,  Esq.,  No.  519 
Olive  St.,  City— Dear  Sir:  Tour  note  bearing 
date  July  llth,  1896.  In  which  you  say  Mr. 
J.  M.  Carpenter,  the  owner  of  the  property 
adjoining  your  store  on  the  east,  has  notlfiied 
yon  of  the  dangerous  condition  of  walls  be- 
tween No.  B17  and  No.  519  Olive  St  Tliere* 
fore  please  take  notice  that  from  the  tlanger- 
ous  condition  of  the  property  occupied  by 
yon,  No.  619  Olive  St.,  yon  are  hereby  notified 
to  vacate  (at  once),  and  we  will  not  be  re- 
sponsible for  any  loss  or  damage  sustained  by 
you  or  your  employes  by  your  failure  to  va- 
cate at  once.  Yours,  Adele  S.  Morrison,  by 
R.  M.  Noouan,  Agt  Virginia  S.  Feugnet,  by 
R.  M.  Noonan,  Agt."  As  a  result  of  this 
correspondence  the  employes  of  tbe  defend- 
ants at  tbe  date  last  mentioned  entered  upon 
the  leased  premises,  and  commenced  sboi-ing 
up  the  walls  of  the  endangered  building  from 
the  Inside,  and  tbe  defendant  commenced 
moving  bis  stock  of  goods  from  the  building, 
and  within  tbe  next  five  or  six  days  both  of 
these  undertakings  were  consummated.  Aft- 
erwards, on  the  lOtii  of  September.  1896, 
this  suit  was  instituted;  the  plaintiff,  In  his 
petition,  charging:  "That  on  said  day,  with- 
out cause,  peremptorily  and  without  notice 
to  plaintiff,  defendants  evicted  him  and  took 
poasesBlw  of  said  store,       placing  therein 


many  mechanics  and  laborers,  who,  under 
the  direction  of  defeodanta,  at  once  proceeded 
to  tear  up  the  floor  and  to  move  out  of  place 
ptalutiff'B  trade  fixtures;  and  defendanits  then 
and  there,  against  the  protest  of  plaintiff, 
rendered  said  store  wholly  unfit  for  occu- 
pancy, and  compelled  plaintiff  to  vacate  the 
stune  Immediately.  That  such  action  of  de- 
fendants In  BO  taidng  poaaeaslon  of  «Ud 
premises  and  wrecking  the  same,  and  In  for- 
cing plaintiff  to  vacate  them,  caused  plain- 
tiff's goods  to  be  covered  with  dirt  and  dust, 
and  otherwise  hart  and  rendered  less  valu- 
able and  less  salable,  his  business  to  be  In- 
termpted,  and  his  fixtures,  tools,  and  Imple- 
ments hurt  and  destroyed,  all  to  his  damage 
In  tbe  sum  of  five  thousand  dollars,  for  which 
be  prays  Judgment"  Tbe  answer  of  defend- 
ants was  «  general  denial;  averments  that 
plalntdff  voluntarily  abandoned  the  loeml&es, 
and  that,  Lf  plaintiff  sustained  any  damage  as 
alleged,  it  was  the  r^ult  of  his  own  negli- 
gence. The  answer  also  contains  the  fartb» 
defense  that  the  work  was  done  by  an  inde- 
pendent contractor,  but  this  defeiise  \vm 
abandoned  on  the  trial.  We  have  gone 
through  all  the  record  before  us,  and  fall  to 
find  any  subetantial  errM  In  the  rulings  of 
tiie  court  on  the  admlssiou  of  evid«ice. 

The  caae  on  the  main  Issues  was  submitted 
to  the  Jury  on  tbe  following  instructions, 
which  have  been  numbered  anew  in  part,  for 
the  sake  of  convmiience:  '"<!)  The  court  in- 
structa  tbe  Jury  that  upon  receipt  ot  the  no- 
tice from  the  plaintiff  to  the  defendants  dated 
July  11,  180U,  and  read  In  evidence,  detend- 
ants  had  a  right  to  prooeed  In  a  reaaonable 
and  proper  manner  to  protect  tbe  wall  in 
qneation,— being  tbe  east  wail  of  buUdIng  No. 
5Vd  Olive  street— end  to  occupy  so  much  of 
said  building,  if  any,  as  the  evidence  shows 
was  reasonably  necessary  for  that  purpose. 
But  before  doing  anything  in  said  boUding 
that  would  be  likely  to  injure  plaintifTs  stock 
of  goods  therein,  without  the  consent  of  plain- 
tiff, it  was  tbe  duty  of  defendants  to  give 
plaintiff  notloe  and  such  reasonabie  time  to 
Demove  his  stock  of  goods  as  the  cbrcnineAan- 
cee,  as  shown  by  the  evidence,  would  reaaon- 
ably  admit  of.  If  the  Jnry  believe  tnm  all 
the  evidence  that  defendants  could,  undeff  all 
the  facts  and  circumstances  glvoL  In  evi- 
dence, reasonably  have  glvtm  such  notice  and 
time  to  plaintiff,  and  failed  to  do  so,  and  pro- 
ceeded with  the  work  of  shoring  op  and  pro- 
tecting said  wall  from  within  the  storerooms 
then  occiQ)i«d  by  plaintiff,  without  plaintiff's 
consent  In  such  a  manner  as  to  damage  and 
injure  j^lntlff's  said  goods  and  fixtures,  and 
which  did  Injure  and  damage  them,  then 
your  verdkt  should  be  tot  plaintiff,  on  ac- 
count of  such  Injui^  and  damage,  in  such 
a  sum  as  you  believe  from  the  evidence  to  be 
equal  to  such  injury  and  damage,  as  defined 
in  another  Instruction  given:  provided  you 
farther  find  from  the  evidence  that  plaiutifT 
exercised  reasonaUe  care  and  diligence  to 
protect  bis  said  goods  from  swdi  damage.  (2> 
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Aiid  If  yoa  furtber  find  and  boUev«  from  tbe 
evidence  ihsA  defendaQta  proceeded  to  so  oc- 
cupy so  mQcb  »f  aaJd  balldliis,  and  In  such 
a  way  as  to  rmder  tbe  same  uDtenaiitftble 
for  plaUiUff  to  continue  bJa  budneas  tbereln; 
and  it  yon  further  Und  from  the  erldence  tbat 
d«fendanta  could,  under  all  tbe  facts  and  clr* 
cumstaDces  as  sbown  by  the  evidence,  rea- 
sooably  bave  given  plaintiff  notice  and  a  rea- 
sonable time,  before  proceedbis  with  tbe  work 
of  sborlns  up  and  protecting  said  wail,  to  pro- 
cure anotber  store,  witb  reasonable  effort,  in- 
to  whlcb  to  remove  bis  stock  of  goods,  and 
to  have,  witb  due  diligence,  removed  tbem 
into  tbe  same,  bat  tbat  tbey  idefendanta) 
failed  to  do  so;  and  If  you  furtber  find  &om 
tbe  evidence  tbat.  Immediately  after  defend- 
ants began  said  worlt,  plaintiff,  with  teason- 
able  diligence,  obtained  anotber  store  bi  which 
to  cany  on  bis  business,  and  removed  and 
set  ap  his  stock  of  goods  therein  with  rea- 
sonable speed,— then  if  you  further  find  from 
the  evidence  tbat  by  reason  of  tbe  suspei^ 
slon  of  plaintiff's  business,  If  you  find  it  was 
suspended,  be  lost  net  profits  during  that 
time  (tbat  is,  from  tbe  time  It  became  nec- 
essary for  him  to  move  until  he  bad  so  moved 
and  set  np  bis  stock  of  goods)  tbat  be  would 
have  earned,  had  bis  business  not  been  so 
su^Dded,  then  plaintiff  is  entitled  to  recover 
such  further  sum  on  tbat  account  as  you  nuy 
find  from  the  evidence  such  net  profits  would 
have  amounted  to  during  the  time  his  busi- 
ness was  so  suspended,  {xovlded,  always,  that 
you  find  that  defendants  proceeded  with  said 
work  of  protecting  and  shoring  up  said  wall 
without  plalntffTs  ecmsent.  (8)  The  court  In- 
stmctfl  you  that  It  yon  believe  from  the  erl- 
dence  that  defendants  could  have  shored  up 
the  east  wall  of  the  premises  in  controversy. 
In  a  reasonably  safe,  expeditious,  and  eco- 
nomical manner,  without  entering  upon  the 
premises  of  plaintiff,  and  without  damaging 
his  goods  and  fixtures  and  without  obstruct- 
ing his  business.  If  you  believe  defendants 
did  damage  his  goods  and  fixtures  and  ob- 
struct his  business,  and  if  you  believe  defend- 
ants did  not  adopt  said  manner  In  shoring 
up  said  wall,  tlien  you  will  find  for  plaintiff, 
provided  you  believe  from  tbe  evidence  that 
tbe  method  adopted  by  defendants  In  shoring 
op  said  wall  residted  In  a  direct  and  proxi- 
mate damage  to  plaintiff's  stock  of  goods  and 
fixtures  In  said  premises,  and  provided  yoo 
believe  from  tbe  evidence  that  plaintiff  did 
not  consent  that  defendants  could  shore  np 
said  floors  and  wall  In  tbe  manner  which  yon 
may  believe  from  the  evidence  was  adopted 
by  defendants  in  shoring  up  said  floors  and 
walL  (4)  The  court  instructs  you  that,  If  you 
find  In  favor  of  plaintiff  tor  damages  to  bis 
goods  and  flxt&re^  you  will  award  him  such 
sum  on  that  account  as  yon  may  believe  from 
the  evidence  that  his  stock  of  goods  and  fix- 
tures has  suffered  by  depreciation,  if  any.  In 
their  fair  and  reasonalde  market  value,  as  a 
direct  and  proximate  result  of  the  acta  of  de- 
fendants In  taking  possession  of  the  premises 


In  controTeny.  and  weurlng  and  shorins  op 

the  wall  In  question,  and  In  rendering  same 
unfit  for  use  and  habitation.  If  you  believe 
from  tbe  evidence  that  defendants  did  take 
possession  of  tbe  premises  In  controversy,  and 
did  render  tbe  same  unfit  for  use  and  hablta- 
tton.  (6)  Tbe  court  Instructs  the  Jury  tiiat 
If  they  bellev«  from  the  cTldence  tbat  after 
receiving  tbe  notice  of  defendants  of  date 
July  13.  1800,  Introduced  by  plsJntlff  in  evi- 
^«ice,  plalntUC  made  no  further  objection  to 
defendants'  worbm^i  shoring  op  from  within 
plaintiff's  store,  and  said  workmen  tiien,  with 
the  ctmsent  of  plaintiff,  proceeded  to  abote 
UP  and  protect  said  buUding  with  reasonable 
diligence,  and  with  reasonable  care  not  to  in- 
jure plaintiff's  goods,  then  defendants  are  not 
liable  to  plaintiff  for  any  injury  sustained  by 
him  from  the  acts  of  said  workmen.  (6^ 
The  court  Instructs  tbe  Jnry  tbat  If  they  be- 
lieve tbe  Injuries  complained  of  by  plaintiff 
were  paused,  in  whole  or  In  part,  by  the  dust 
and  dirt  from  taking  down  the  Irallding  on 
the  adjoining  lot  owned  by  Carpenter,  then 
defendants  are  not  liable  for  the  damage  so 
caused.  (7)  The  court  iusti-ncts  tbe  Jury  that, 
although  they  b^ve  from  tbe  evidence  that 
the  plaintiff  was  Injured  In  his  business  or 
goods  by  the  entry  upon  the  leased  premises 
of  mecbaoics  and  workm«i  to  protect  and 
support  said  premises,  yet  If  they  furtber  be- 
have from  the  evldenoe  that  on  tbe  13th  day 
of  July.  1896.  said  leased  premises  were  In 
Immediate  danger  of  Injury  or  destructloo, 
and  that  It  was  necessary,  In  order  to  pro- 
tect same,  to  have  said  workmen  and  mechan- 
ics at  once  enter  on  said  leased  premises,  and 
tbat  said  workmw  and  mechanics  in  per- 
forming said  work  exercised  reasonable  care 
and  caution  not  to  injure  plaintiff's  goods,  and 
that  said  workmen  and  mechanics  were  rea- 
sonatdy  competent  to  perform  said  woA,  then 
the  defendants  are  not  liable  for  the  damages 
complained  of,  and  tbe  Jury  must  flud  a  ver- 
dict for  defendants  herein.  i8)  Tbe  court  In- 
stmcts  the  Jury  that  If  they  believe  from  the 
evidence  that  tbe  east  wall  of  tbe  building 
osntahilng  the  store  occiq^ied  by  plaintiff.  Do- 
nate, on  the  13th  day  of  July,  1896,  was  In 
Immediate  danger  of  falling  by  reason  of  the 
excavating  of  tbe  adjoining  lot,  and  tbat  it 
was  reascmably  necessary  for  the  workmen 
mployed  by  defendants  to  shore  up  and  pro- 
tect said  building  to  enter  at  once  In  plaln- 
tifTs  store  for  such  purpose,  and  tbat  said 
workmen  performed  their  work  of  protecting 
and  Coring  up  said  building  with  reasonable 
diligence,  and  with  reasonable  care  not  to  In- 
jure plaintiffs  goods,  then  defendants  are  not 
liable  to  plaintiff  for  any  lujury  sustained 
by  the  acts  of  said  workmen." 

The  verdict  of  the  Jury  wss  as  follows: 
"We.  tbe  Jury  in  tbe  above-entitled  cause,  flud 
In  favor  of  tbe  plaintiff,  and  we  assess  bis 
damages  on  account  of  Injury  and  damages 

to  bis  goods  and  fixtures  at  tbe  sum  of  9  ; 

and  we  aasess  bis  damages  for  tbe  loss  of 
profits  at  tbe  sum  of  9100;  making  a  total 
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at  flOO.  Theo.  Slielton,  Foieman."  From 
the  judgment  od  tbe  verdict,  the  plaintiff  ap- 
peals. 

GlUEord  L.  Hott,  tor  appeUaat.  VaUe  Bey- 
born,  for  respondent. 

BRAGS,  P.  J.  (after  atatlng  tbe  facta).  1. 
Instructions  Nob.  1  and  2  were  given  by  tbe 
court  on  Its  own  motion,  No.  8  was  given  at 
the  request  of  the  plaintiff.  No.  4  was  a  modi- 
fication of  an  Inatructlon  asked  for  by  th^ 
plaintiff,  and  Nob.  5,  6.  7,  and  8  were  given 
at  the  request  of  tbe  defendants.  Tbe  i^in- 
tlfl  complains  of  the  refusal  of  the  court  to 
give  hla  liustructlon  numbered  1.  But,  upon 
comparison  of  that  Instrnctlon  with  No.  1  giv- 
en by  tbe  court  on  Its  own  motion,  we  find 
that  all  tbe  essential  features  of  the  former 
are  embraced  in  the  latter.  The  plaintiff 
next  complains  of  the  refusal  of  the  court  to 
give  biB  Instruction  No.  3  as  asked.  While 
the  whole  ground  of  that  Instrudion  Is  not 
covered  by  Instruction  No.  4  given  by  the 
court  in  modification  thereof,  yet  it  la  com- 
pletely covered  by  that  modified  Instruction 
and  Instruction  No.  2  given  by  the  court  on 
Its  own  motion.  Tbe  plaintiff  also  complains 
of  the  refusal  of  tbe  court  to  give  Its  lUBtmc- 
tion  No.  S.  But  as  that  Instruction  poBtulatea 
a  theory  of  recovery  on  a  failure  to  use  prop- 
er methods  and  appliances  in  shoring  up  the 
vralls,  and  there  was  no  such  issue  tendered 
In  the  case,  the  court  committed  no  error  in 
refusing  that  Instructirai.  The  only  other 
question  on  tbe  exceptions  to  tbe  action  of 
the  court  on  the  Instructions  arises  from  the 
giving  of  Instruction  No.  6  for  tbe  defendants^ 
to  the  effect  that.  If  the  damage  to  ^intlff*B 
goods  was  wholly  caused  by  dust  and  dirt 
from  the  taking  down  of  tbe  Carpenter  build- 
ing, then  the  defendants  are  not  liable  for 
such  damage,  and,  If  the  damage  was  In  part 
so  caused,  then  the  defendants  are  not  liable 
for  that  part  Tbe  plaintiff  complains  of  this 
instruction  on  the  theory  that  the  def^idants 
and  Carpenter  were  joint  tort  feasors,  and 
that  each  should  be  held  liable '  for  all  the 
damage  caused  by  the  act  of  either  or  both. 
But  that  doctrine  Is  not  applicable  to  this 
case.  In  1  Shear.  &  R.  Neg.  (&th  Ed.)  »  122, 
123,  It  Is  said:  "If  several  persona  are  Joint- 
ly bound  to  perform  a  duty,  they  are  Jointly 
and  severally  liable  for  omitting  to  perform, 
or  performing  it  negligently.  Persons  who 
co-operate  In  an  act  directly  causing  Injury 
are  Jointly  and  severally  liable  for  its  conse- 
quences, if  they  acted  In  concert,  or  united 
in  causing  a  single  Injury,  even  though  act- 
ing Independently  of  each  other.  ♦  •  • 
Persons  who  act  separately,  each  causing  a 
separate  Injury,  cannot  be  made  jointly  liable, 
even  though  the  Injuries  thus  committed  are 
all  Inflicted  at  one  time,  and  are  preclB^y 
similar  In  character."  And  In  Chlpman  v. 
Palmer,  77  N.  Y.,  loc.  clt.  64.  It  Is  aald:  "The 
Tact  that  It  is  difficult  to  separate  the  Injury 
done  by  each  from  the  others  furnishes  no 
reason  for  holding  one  tort  feasor  should  be  I 


liable  for  the  acts  of  others  with  whom  he  Is 
not  acting  in  concert"  In  barmcmy  with 
these  principles  is  the  case  of  City  of  Inde- 
pendence V.  Ott,  135  Mo.  301.  38  8.  W.  «^ 
The  plaintiffs  stock  of  goods  may  have  been 
Injured  by  dust  and  dirt  falUng  «>  It  at  tbe 
same  time  from  the  operations  oC  defaid- 
ants'  employte  Ui  shoring  up  their  wall  od 
their  own  premises,  and  from  the  operaticmB 
of  the  employes  of  Carpenter  In  tearing  down 
his  own  building.  But  each  of  these  parties 
were  acting  separately,  and  the  Injury  caused 
by  each  was  B^iarate.  Between  tliem  there 
was  neither  community  of  doty  nor  concert 
of  action,  and  each  could  be  held  liable  oaif 
for  tbe  Injury  Inflicted  by  him. 

2.  It  Is  next  insisted  that  as  the  Jury  found 
the  Issues  for  tbe  plaintiff,  and  allowed  him 
damages  for  his  Iosb  of  profits,  some  dam- 
ages ougbt  also  to  have  been  allowed  him  for 
Injury  to  bis  goods.  Under  the  tostrnctloas, 
tbe  Jury  was  constrained  to  allow  bim  dam- 
ages on  the  latter  account  to  tbe  extent  onlj 
that  such  damage  was  tbe  proximate  conse- 
quence of  the  operatlonB  at  defendants'  em- 
ployes. And  as  there  was  evidence  tendhtg 
to  show  that  the  injury  to  his  goods  m&j- 
have  resulted  from  other  causes,  and  was  to 
no  appredable  otent  the  direct  conaeqnsice 
of  those  operatitms.  we  are  emduded  by  the 
verdict  Tbe  Judgment  of  tbe  circuit  court 
Is  affirmed.  All  cmcnr,  exeegt  MARSHALL, 
J-  ataent 


WARREN  V.  A.  B.  MATER  MFO.  CO. 

(tSupreme  Court  of  Missouri.  Divi8i<Mi  No.  2. 
Maich  12.  1901.) 
CONTRACTS— STATUTB  OF  VRAUDS— 'WRimN 

COHTRACr  — PAROL  i«»)inaATioir— 

SALBS-MBABUM  OF  VAXAOBa. 

t.  Where  a  written  contract  for  the  sale  of 
personalty  is  modified  avto  the  manner  of  par- 
ment  by  parol,  and  the  modification  remaiss 
executory,  and  the  contract  is  one  required  l>7 
the  statute  of  frauds  to  be  in  writing,  the  mod- 
ification is  Quenforceable. 

2.  Where  plaintiff  purchased  of  defendant 
structural  iron,  stating  that  he  wished  to  use  U 
in  a  building  be  was  going  to  nect,  in  an  ac- 
tion for  refusal  to  deUver  the  Iron  defendant 
was  not  chargeable  with  the  amount  expended 
hj  plaintiff  in  grading  his  lot  to  receive  the 
iron,  the  matter  not  having  been  within  de- 
fendant's contemplation. 

S.  Where  plaintiff  purchased  stmctnral  iron 
that  waa  a  part  of  defendant's  building,  plain- 
tiff to  tear  down  the  iron,  and.  after  plaintiff 
had  taken  down  some  of  the  itod,  defendant 
refused  farther  deliveiy,  and  retook  what  plain- 
tiff had  removed,  defendant  was  char^able 
with  plaintiffs  expenses  in  taking  down  Uie 
iron. 

4.  In  an  action  tor  defendant's  refusal  to  de- 
liver structural  Iron  sold  plaintiff,  and  then  a 
pnrt  of  defendant's  building,  the  fact  that 
plaintiff  wished  to  use  it  in  another  boildins 
would  not  enhance  the, value  of  the  iron  to 
plaintiff  beyond  the  market  price  of  such  iron. 

5.  Where  plaintiff  sutd  for  defendant's  fail- 
ure to  deliver  Iron  pnrchased,  evidence  as  ro 
the  value  of  that  charactw  of  iron,  by  tbose 
acquainted  with  the  markf  t  value  thereof,  wst 
ndiiiissible  in  estimating  the  value  ot  ttie  Inn 
In  determining  the  damages. 
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G.  In  au  action  for  refoaal  to  deliver  •trno- 
tnrml  iron  purcliaBed  of  defendant,  the  same  be- 
ing taken  out  of  defendant's  bnildtng,  if  there 
was  no  market  tbIob  for  such  iron  the  best 
eTidence  tor  determining  tbe  damages  Troiild 
be  the  value  of  the  iron  as  ascertained  from 
those  experienced  In  deallns  with  property  of 
■nch  diaracter. 

Aiq;»eal  from  St  Loala  drcnit  coart;  S.  P. 
Spencer,  Judge. 

Action  by  Thomas  Warren  against  the  A 
R  Mxyet  Hannfacturlng  Oompany.  From  a 
judgment  In  favor  of  defendant,  plalntift  ap- 
peals. Beversed. 

Wm.  C.  &  Jas.  O.  Jones,  for  appellant 
Lnbke  ft  Hnench,  for  respondent 

6ANTT,  J.  Plaintiff  sued  to  recover 
damages  to  the  amount  of  $3,000  for  breach 
of  a  written  contract  evidenced  by  the  fol- 
lowing proposal  and  acceptance:  "Mr. 
Thomas  Warren,  City— Dear  Sir:  We  have 
this  day  sold  to  you  such  portion  of  the 
front  of  building,  northeast  comer  Eighth 
and  OlWe  streets,  and  such  other  iron  as 
yoD  may  select  'or  the  sum  of  |9  per  ton 
net  ton  of  2,000  pounds,  delivered  at  Elev- 
enth and  North  Market  streets;  yon  to  take 
the  Iron  down  at  your  own  expense.  Yours, 
respectfully,  A.  B.  Mayer  Mfg.  Co.  H.  May- 
er." "It  Is  understood  that  no  wrought  Iron 
is  Included."  "Received  and  accepted  July 
12th,  1885." 

Plalntlfl  alleged  that  the  said  Iron  consti- 
tuted the  front  of  an  old  building,  consisting 
of  iron  columns  and  beams,  weighing  about 
60  tons;  that  he  proceeded  immediately  to 
take  down  said  columns,  and  defendant 
commenced  delivering;  that,  after  delivering 
8  tons,  defendant  not  only  refused  to  de- 
liver any  more,  but  retook  that  which  It  had 
delivered;  that  said  Iron  had  a  special  value 
to  him,  because  it  was  to  be  used  in  another 
building,  which  was*well  known  to  defend- 
ant; that  said  Iron  was  worth  $60  per  ton; 
and  he  was  damaged  $3,060.  The  answer 
was  a  general  denial,  and  that  before  any 
iron  was  delivered  plalntlfl  and  defendant 
mutually  modified  said  contract  by  adding 
thereto  an  agreement  that  plalntift  would 
pay  cash  as  and  when  said  iron  was  deliv- 
ered, and  before  the  delivery  of  any  part 
plaintiff  would  deposit  $300  to  be  held  as 
security  for  the  payment  of  the  iron  as  It 
should  be  delivered;  that  plalntlfl  failed  and 
refused  to  make  said  deposit  or  payment 
whereupcui  defoidant  declined  to  deliver  the 
Iron  until  plaintiff  should  pay  as  be  had 
agreed.   Reply  was  a  general  denial. 

It  appeared  from  the  evidence  that  a  build- 
ing on  the  northeast  comer  of  Eighth  and 
Olive  streets,  belonging  to  the  Ersklne  es- 
tate, was  to  be  wrecked  to  make  room  for  a 
new  building.  The  baildlng  was  at  least 
30  years  old,  and  the  Iron  columns  and  beams 
In  question  were  a  part  of  the  Eighth  street 
and  Olive  street  fronts.  The  wrecking 
seems  to  have  been  done  by  a  firm  named 
Artlmr  Johnson  ft  Bro.,  from  whom  the  de- 


fendant had  purchased  the  Iron  for  cash  on 
delivery,  and  the  contract  with  whom  con- 
tained other  conditions.  The  plaintiff  was 
brought  to  defendant  by  an  Intermediary 
named  Stretetzkl,  and  at  the  defendant's 
office  an  agreement  was  airlved  at  to  sell 
the  Btmctural  portion  of  the  Iron  to  plaintiff 
at  $9  per  ton,  the  amount  being  roughly  esti- 
mated at  30  or  40  tons.  Henry  Mayer,  an 
,employ6  of  defendant  wrote  out  the  propo- 
sition on  the  typewriter,  and  brought  It  to 
OasBldy,  the  old  bookkeeper  of  defendant 
Oassldy  glanced  over  the  paper,  and  then 
suggested  the  fact  that  the  wrought  Iron 
was  not  Included  In  the  sale,  and  added  the 
phrase  below  the  signature  that  had  beoi 
attached  to  the  paper  by  Henry  Mayer. 
Then  the  paper  was  handed  by  A.  B.  Mayer 
(president  of  defendant)  to  plalntlfl,  who 
placed  it  In  his  pocket  and  moved  towards 
the  door  with  A.  B.  Mayer.  Before  they 
passed  out  Cassldy  called  them  back,  and 
reminded  both  parties  of  the  fact  that  the 
contract  with  Johnson  &  Bro.  required  the 
Iron  to  be  thrown  on  the  sidewalk,  and  the 
payment  to  be  spot  cash.  Some  conversa- 
tion ensued,  and  then  Warren  acceded  to  the 
suggestion  of  Mayer  for  the  iron  as  receiv- 
ed, and  further  agreed  to  send  up  $300 
check  on  the  next  day  to  be  security  for  the 
making  by  him  of  such  payments.  Within 
a  few  days  the  iron  was  begun  to  be  taken 
down,  and  the  defendant  removed  s<Hne  loads 
thereof  to  Eleventh  and  North  Market 
streets.  Warren  did  not  send  the  $300.  and 
Mr.  A.  B.  Mayer  looked  him  up  at  the  old 
building,  and  was  again  promised  a  check, 
which  never  came.  Then  defendant  made 
out  and  presented  bills  to  Warren  for  the 
Iron  already  delivered,  which  he  refused  to 
honor,  and  on  Jtily  16,  1885,  wrote  the  fol- 
lowhig  letter:  "St  Louis,  Mo.,  July  16th, 
1886.  A.  B.  Mayer  Manufacturing  Co.,  1012 
to  1022  North  12tb  Street  aty— Dear  Sirs: 
I  bold  your  contract  of  sale  for  the  front 
of  building  northeast  comer  of  8th  and 
Olive  streets,  and  such  other  iron  as  I  may 
select  for  the  sum  of  $8.00  per  net  ton  of 
2,000  pounds,  delivered  at  11th  and  North 
MarlKt  street  I  to  take  the  iron  dovm  at  my 
expense.  This  Is  to  notify  you  that  I  will 
hold  you  resiwnslble  for  any  toss  or  damage 
resulting  from  yonr  failure  to  comply  fully 
with  tbe  terms  of  this  agreement  and.  If 
you  don't  at  once  remove  the  iron  I  have  had 
taken  down  and  deliver  as  you  agreed,  I 
will  feel  at  liberty  to  employ  others  to  haul 
It  there  at  yonr  expense.  Respectfully, 
Thomas  Warren."  On  the  same  day  de- 
fendant wrote  plaintiff:  "Office  of  A,  B. 
Mayer  Mfg.  Ga,  St  Louis,  July  16,  1885. 
Mr.  Thomas  Warren,  City— Dear  Sir:  We 
hereby  notify  you  that  we  refuse  to  deliver 
to  you  any  of  the  Iron  that  comes  out  of  the 
building  at  northeast  comer  Bight  and  Olive 
streets  until  you  pay  us  for  same,  and  yon 
are  hereby  notified  not  to  remove  any  of  it 
until  yon  pay  for  same  and  havt  our  writ- 
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ten  coDscat  Toon,  reapectfully,  [Signed] 
A.  B.  Mayer  Mfg.  Co..  per  J.  A.  Casaldy." 
Upon  plalntifTa  refusal  to  pay,  defendant 
resold  the  Iron  for  the  same  amount  to  an- 
other party.  Three  witnesses  for  defendant 
testified  that  Warren  orally  agreed  to  pay 
cash  as  the  Iron  was  delivered,  or  deposit 
the  $300  as  security.  Warren  denied  that  he 
made  this  sut>sequeDt  contract  He  admits 
lie  never  erected  the  building  for  which  he 
says  he  was  buying  the  old  iron.  He  esti- 
mated his  expense  of  taking  down  the  front 
at  9150,  and  says  he  was  at  a  collateral  ex- 
pense of  $150  In  leveling  his  lot  tor  said  new 
building.  On  the  trial  plaintiff  offered  to 
testify  what  this  old  iron  would  have  been 
worth  In  the  building  which  he  had  contem* 
plated  building,  but  did  not  build,  but  ppon 
objection  this  testimony  was  rejected,  and 
he  excepted.  Thomas,  another  witness  for 
plaintiff,  ires  aaked:  "Will  you  please  state 
what  was  the  value  of  that  iron,  not  as 
scrap  Iron,  but  for  the  purpose  of  being  used 
In  another  building!"  It  being  admitted  no 
building  was  erected,  counsel  for  defendant 
objected,  and  the  objection  was  sustained. 

M  the  close  of  all  the  testimony,  the  court 
of  Its  own  motion  instructed  the  Jury  as 
follows:  "Gentlemen  of  the  Jury:  If  yoa 
believe  from  the  evidence  that  tbe  letter  of 
July  12,  1890,  signed  by  the  defendant,  was 
accepted  by  the  plaintiff,  and  became  the 
only  contract  between  the  parties,  then 
plaintiff  was  entitled  to  receive  from  the  de- 
fendant all  the  Iron  called  for  In  the  said  con- 
tract, and  under  the  conditions  thereof,  and 
plaintut  was  not  required  to  pay  in  advance 
tac  audi  iron  btfore  Its  delivery  to  plaintiff; 
and  if  yon  further  find  from  the  evidence 
that  the  defendant  did  not  deliver  the  said 
Iron  aa  they  agreed  to  do  in  the  said  con- 
tract, and  refused  to  deUver  it,  then  your 
verdict  should  be  for  the  plaintiff.  In  case 
you  find  for  the  plaintiff,  yon  will  assess  his 
damages  at  sudi  sum  as  you  believe  from 
the  evidence  he  has  been  damaged  by  the 
failure  of  the  defendant  to  carry  out  his 
contract;  and,  In  estimating  such  damage, 
you  will  take  Into  consideration  the  reason- 
able expense,  if  any,  to  which  you  believe 
from  the  evidence  the  plaintiff  has  been  put 
to  by  reason  of.  and  on  account  of,  the  de- 
fendant's failure  to  carry  out  his  contract 
But  on  the  other  hand,  If  yon  believe  from 
the  evidence  that  tbe  plaintiff  and  defend- 
ant agreed,  after  signing  tbe  written  con- 
tract of  July  12,  1897,  and  before  the  de- 
livery of  any  Ivon  thereunder,  that  the  plain- 
tiff was  to  pay  for  the  iron  mentioned  In 
'•.he  contract  In  advance,  or  malce  a  deposit 
in  cash  In  advance  for  ita  payment,  and 
plaintiff  failed  and  refused  to  malte  such 
payment  or  deposit  then  defendant  was  not 
bound  to  deUver  the  said  iron  in  the  con- 
tract without  such  advance  payment  or  de- 
posit, and  your  verdict  should  be  for  tbe  d^ 
fendant  You  should,  in  this  connection,  al- 
so remember  that  the  burden  of  proving  any 


agreed  time  or  meOiod  of  paymoit  oat  mem- 
tloned  in  the  written  contra<;t  is  npon  the 
party  alleging  such  agreement  aod  in  ttila 
case  npon  tbe  defendant,  who  must  show,  by 
a  preponderance  of  the  evidence,  that  tbe 
agreement  which  they  allege  ils  to  the  time 
or  method  of  payment  was  aa  alleged  by 
them."  The  verdict  was  for  the  defendant 
After  an  unsuccessful  motion  for  new  trial, 
plaintiff  appealed  to  this  court 

1.  The  respective  rights  of  the  parties  to 
this  suit  depend  largely  upon  the  admissi- 
bility of  tbe  evidence  offered  by  defendant 
to  prove  a  subsequent  verbal  agreement  as 
to  tbe  time  of  the  payment  for  the  Iron,  and 
an  offer  upon  its  part  to  pertarm  the  con- 
tract In  pursuance  of  this  subatltuted  agree- 
ment and  plaintiff's  refusal  to  comply  there- 
with. It  is  contended  by  plaintiff  that  this 
evidence  was  Incompetent  and  its  admiesl<Hi 
error.  The  general  rule  conceded  every- 
where Is  that  no  verbal  agreements  between 
the  parties  to  a  written  contract,  made  be- 
fore or  at  the  time  of  the  execution  of  such 
contract  are  admissible  to  vary  Its  terms 
or  to  affect  Its  construction.  All  such  ver- 
bal agreements  are  considered  as  mei^ed  In 
tbe  written  contract.  But  this  rule  does  not 
apply  to  a  subsequent  oral  agreement,  made 
on  a  new  and  valuable  consideration,  before 
the  breach  of  the  contract  if  the  same  la  not 
within  the  statute  of  frauds.  Such  a  sub- 
sequent oral  agreement  may  enlarge  the 
time  of  performance,  or  may  vary  any  other 
terms  of  the  contract,  or  may  waive  or  dis- 
charge It  altogether.  Thus,  it  was  said  by 
Lord  Denman  in  Ooss  v.  Lord  Nugent  5 
Barn,  ft  Adol.  66;  "After  the  agreement 
has  been  reduced  into  writing,  it  is  compe- 
tent to  the  parties,  at  any  time  before  breach 
of  it  by  a  new  contract  not  in  writing,  ei- 
ther altogether  to  waive,  dissolve,  or  annul 
the  former  agreement  or  in  any  manner  to 
add  to,  or  subtract  from,  or  vary  or  quali- 
fy, the  terms  of  It  and  thus  to  make  a  new 
contract  which  Is  to  be  proved  partly  by 
the  written  agreement,  and  partly  by  the 
subsequent  verbal  terms  Ingrafted  upon 
what  win  be  thus  left  of  the  written  agree- 
ment" But,  while  this  is  true  as  to  a  con- 
tract not  required  by  the  statute  of  frauds 
to  be  in  writing,  the  great  weight  of  author- 
ity in  England  and  in  this  country  Is  that 
subsequent  verbal  changes  or  modlfleatlons 
are  not  allowed  to  vary  the  rights  of  the 
parties  under  a  written  contract  which  the 
statute  requires  to  be  In  writing.  Marshall 
V.  Lynn,  6  Mees.  Sc  W.  109;  Hickman  v. 
Haynes,  L.  R.  10  0.  P.  80S;  Harvey  v.  Grab- 
ham.  6  Adol.  &  B.  61;  Ooss  v.  Lord  Nugent, 
6  Bam.  ft  Adol.  58;  Stead  v.  Dawber,  2 
Perry  ft  D.  447;  Blood  v.  Goodrich,  »  Wend. 
68;  Emerson  v.  Slater,  22  How.  23,  16  L. 
Sd.  860.  Lanltz  v.  King,  93  Mo.  519,  6  S. 
W.  263,  relied  upon  by  defendant  does  not 
decide  to  the  contrary.  Indeed,  the  court 
eipreaaly  declined  to  pass  upon  the  effect  of 
the  statute  of  frauds,  aa  the  case  went  off 
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upon  a  question  «f  plMdlng  aad  tiie  laches 
of  ttie  pUntUr  In  that  ca«e. 

The  Identical  proposition  here  presented 
haa  not,  so  far  as  we  have  been  able  to  dia- 
coyer  by  a  somewhat  laborious  examiBatloiit 
been  decided  by  tbia  court,  but  has  been  very 
ably  discussed  by  the  Kansas  City  court  cMC 
aiveala  la  sever&l  cases,  notably  Rudcer 
Harrington,   62  Mo.  App.  4SL,  In  wUch 
Jndge  Ellison  reviews  both  the  SngUih  and 
American  cases,  and  reaches  the  condudoa 
that  subsequent  oral  Tariatlens  of  a  written 
contract  which  was  wltbln  the  statute  of 
frauds  would  support  neither  an  action  nor 
a  defense.  It  Is  perfectly  obvious  that  na> 
der  o«  statnte  of  frauds,  "no  action"  could 
be  maintained  upon  a  contract  which  the 
statute  requires  to  be  in  writing,  which  rests 
partly  In  a  writing  and  partly  en  parol  evi- 
denee.    Ooss  t.  Lord  Nugent,  B  Bam.  & 
AdoL  58;  Marshall  v.  Lynn.  6  Mees.  ft  W. 
109.     To  this  point  there  Is  an  absoUita 
nnanlmfty  of  authiiTfty.  but  titere  are  some 
authorities  which  hold  that  the  perform- 
ance of  a  contract  Is  so  dlssoditted  from  the 
contract  Hwif  that  It  la  perfectly  compe- 
tent for  the  parties  to  agree  up<Hi  a  new  and 
valuable  consideration  upon  a  different  per* 
formance  of  the  contract,  and.  If  this  sobBtt 
tuted  performance  be  accepted  by  tbe  party 
entitled  to  performance,  it  satisfies  the  con- 
tract, and  is  a  barrier  to  any  further  insist- 
ence upon  performance,  according  to  the 
terma  of  the  orisiaal  contract   To  this  ex- 
tent, again,  there  Is  a  very  general  omenr* 
resMe  by  the  courts.   Long  v.  Hartweil.  34 
N.  J.  Law,  lis.  But  one  court  (the  sapreme 
court  of  Massachusetts  In  Cnmmings  v.  Ar- 
nold, 8  Mete.  4S6)  goes  further,  and  holds 
tbat  If  an  oral  agreem^  is  subsequently 
made  for  a  substituted  performance,  and  an 
action  Is  brought  upon  the  OTlglnal  ccatract, 
alleging  nonperfbirmance  by  tbe  defendant, 
the  latter  may  answer  that  he  has  been 
ready  to  perform  according  to  the  subse- 
quent parol  agreement,  and  has  offered  to 
do  so,  but  has  been  prevented  by  the  fault  of 
plaintiff  himself,  and  this  constitutes  a  de> 
fense.   This  doctrine  the  Bngllsh  courts  and 
tbe  supreme  court  of  the  United  States  deny, 
and  we  think  correctly.   We  think  the  rea- 
soning of  Judge  Ellison  In  Rucker  v.  Haiv 
rlugton,  52  Mo.  Aih>-        408,  is  a  complete 
answer  to  the  doctrine  announced  In  Cum- 
mlngs  V.  Arnold,  3  Mete.  486.    As  said  by 
the  Kansas  City  court  of  appeals.  Cuff  v. 
Penn,  1  Maule  ft  S.  21i  did  not  Involve  a  cm- 
structien  of  tbe  statute  of  frauds,  and  hence 
it  is  hard  to  discern  why  It  was  necessary  to 
overrule  It,  as  being  an  Incorrect  construc- 
tion of  that  statute.   Equally  hard  la  It  to 
make  that  case  authority  for  the  rule  an- 
nounced In  Cummiaga  v.  Arnold.    As  said 
by  Jodge  BUison,  refwrlng  to  wbat  was  said 
In  Ouff  V.  Pena,  that  the  iwlnclpal  deslgu  of 
the  statute  was  that  partlea  should  not  have 
bordensMue  contracts  Imposed  upon  them 
wUcii  they  sever  made:  '*Rnt  a  contract  is 


ealr  bardensonM  became  e(  the  ocmeequence 
ef  perfonnanee  flowing  from  It  Per  se  the 
eanCmct  Is  barmlesa  It  Is  the  performance 
that  doea  the  hurt  It  le  therefore,  at  least, 
eqoelly  proper  to  say  that  the  i^inclpal  de- 
dgn  of  the  statnte  was  t»  protect  partlee 
from  the  performaaoe  of  burdensome  con- 
tracts which  they  never  made."  "Such  qi- 
pllcatlon  of  the  statute  only  makes  It  neces- 
sary that  parties  have  a  contract  In  wrlt- 
ti^  TbMi,  nnder  the  guise  of  performance, 
the  contract  enforeed  is  showa  by  parol,"  or, 
rather,  an  unexecvted  oral  agreement  tor  a 
different  pertormaace.  This  we  hold  cannot 
be  done  wlttiont  nullifying  the  statute. 

Applying;  now,  tiiese  principles  to  the  psiol 
evidence,  offered  and  admitted  by  tta  oomt 
over  tbe  obJeetlMi  of  plaintiff,  to  the  effect 
that,  after  the  written  agreement  for  the  sato 
and  delivery  of  the  Iron  mentioned  in  mSA 
contract,  a  fnrtber  verbal  agreement  was 
made  by  lAalntUr,  without  any  new  or  other 
valuable  cowtfderatiou  for  so  doing,  to  pay  de- 
fendant ctxh  on  tbe  delivery  of  each  load  of 
Iron,  and  deposit  his  cheek  for  9800  aa  se- 
ewlty  for  soch  paym«its,  It  Is  dear  Ihla  was 
a  material  and  substantial  variation  of  llie 
written  contract  and  was  not  In  vrriting. 
By  this  new  verbal  arrangement  a  new  bur- 
den was  imposed  upon  plaintiff,  which  he  had 
lot  undertaken  In  his  written  agreement,  aa 
under  bis  contract  be  was  only  bonnd  to  pay 
for  the  Iron  when  tbe  whole  amount  thereto 
was  delivered.  In  view  of  what  has  already 
beea  said,  It  was  not  admleslble.  The  sab- 
stttuted  performsace  was  not  carried  out  by 
pUIntlfl,  and,  under  the  statute,  flUs  oral 
agreement  exeetrtory  u  It  was.  was  incapa- 
ble of  enf-wcement 

2.  The  measure  of  damages,  If  any,  aafter- 
ed  by  plaintiff,  becomes  Important,  lA  view 
oi  the  conclusion  we  have  reached  as  to  the 
■wdlfleatlon  of  the  contract  Tbe  court  re- 
jected plalntUTs  ottee  to  prove  what  tills  Inn 
was  irortb  to  him  for  a  building  which  he 
contemplated  building.  He  admitted  he  had 
never  built  the  house.  The  contract  was 
made  July  12,  1805,  and  the  trial  occurred 
October.  1807,  more  than  two  years  after- 
warda  Plaintiff  testified  that  he-  informed 
defendant  that  he  wished  to  use  the  Iron  in 
erecting  a  building  on  Eleventh  and  North 
Market  streets.  It  Is  hardly  probable  that 
he  would  have  let  an  Item  of  $360  stop  an 
entire  Imildlng.  The  general  rule  Is  well  es> 
tablished  that,  on  the  failure  of  the  vendor 
to  deliver  goods  according  to  contract,  tbe  or- 
dinary measure  of  damages  is  the  difference 
between  the  contract  price  and  tbe  market 
value  of  the  goods  at  the  time  when,  and 
tbe  place  where,  they  should  have  been  de- 
livered. Koeltz  V.  Bleckman,  46  Mo.  320; 
Northrop  V.  Oook,  89  Mo.  208;  Rickey  v. 
Tenbroeck,  68  Mo.  G68j  Defendant  was  not 
chargeable  with  the  cost  of  grading  plaln- 
tUTs  lot  for  a  bulldlog,  as  It  had  no  connec 
tlon  whatever  with  the  sale  of  the  Iron,  and 
was  certainly  not  within  the  contemplation 
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Qt  defendant  when  It  mU  tb*  irtm.  But,  u 
pliintUE  was  pot  to  tSn  upenae  nndw  hla 
oontract  oC  pDlUng  down  tlw  firuit.  w*  tUnk 
tbo  reaaonable  coat  of  ao  doing  la  an  element 
to  be  considered  In  eatlmatinc  Ida-  damacea. 
The  defendant  la  UaUe,  U  at  all,  tor  aoch 
damages  as  naturally  and  reasonably  reanl^ 
ed.  In  tlie  usual  coma  of  tUnga^  fnnn  tbe 
breach  of  Its  contract. 

The  fact  tbat  plaintUI  txM  defendant  be 
Intended  the  iron  for  a  bnlldlnt  would  not, 
ta  Itself,  enhance  13ie  ralne  of  tlie  Iron  be* 
Tond  what  aucb  iron  could  have  been  bou^t 
tor  In  tbat  market,  If  any  anch  tbwe  waa. 
There  was  no  proof  that  other  similar  Iron 
could  aat  be  bad  In  tbe  maricet.  Had  plalxb- 
tiff  erected  bis  hoase,  and  by  reason  ot  tbe 
failure  to  get  this  Iron  bad  been  compelled  to 
pnrchaae  otiier  Iron  <^  like  character  at  an 
Increased  coat,  he  woidd  bare  fixed  a  dtfnite 
rule  for  his  damages;  bat,  as  be  has  not  bnllt, 
the  dlflMence  between  the  Talne  of  audi  Iron 
In  that  market  at  that  tbne  and  tbe  price 
he  agreed  to  pay  Cot  this,  together  with  hla 
necessary  oq^ensea  In  taking  down  the  front, 
would  seem  to  be  the  natural  damages  flow- 
ing from  the  breach  in  this  case.  The  offer 
to  prove  peculiar  TalTie  to  him  for  the 
pose  for  which  he  was  buying  It  ivena  tbe 
door  to  eutjeetnre  and  specolatlon.  BtI- 
dence  of  the  value  ot  that  character  of  iron 
at  tbat  ttiob,  by  those  aoanalnted  with  the 
maAet  valne  tbweof.  It  aoeb  ttiere  waa.  la 
tbe  only  teaalble  method  of  estimating  the 
value  of  said  iron.  If  there  waa  no  market 
vahie  for  anch  Iron,  then  the  next  beat  evl' 
dmee  wonld  be  Its  valne,  ascertained  by 
thoae  wboae  experience  in  dealing  in  Iron  of 
this  dharacter  wonld  enaUe  them  to  state  Ita 
valnsb  either  aa  scrap  iron,  or  aa  compared 
with  new  iron  deaig^ed  tm  the  same  pnr- 
poae^  We  ttdnk  tiie  court  pnvevly  aniliided 
Qie  qnestlott  In  tbe  fOrm  it  waa  aaked,  and 
tbe  objection  waa  not  well  taken.  For  the 
errw  first  noted  the  jndgmoit  Is  reversed, 
and  tbe  cause  remanded  for  a  new  trtaL 

SHBBWOOD,  P.  3^  and  BURGBSS,  J., 
concur. 


OOOERBLIj  v.  McINTTBB  et  aL 
(Supreme  Court  of  Miseouri,  Division  No.  2. 
March  12. 1901.) 

JUBCniBNT— auiT  IN  EQUITT— aUBHISaiON  OF 
IS3UBS— ADTHOBITT  OF  COURT— QUESTION 
OP  LAW-AQBKT-BVIDIBMO»  OF  AUTHORITY 
—  SALB  OF  UkND  —  STATUTB  OF  FRAUX>8  — 
MEMORANDUM— PART  PERFORHANCB. 

1.  Bev.  St.  1899.  H  721.  722,  provide  that  Id 
all  esses,  except  tor  the  recovery  of  money  or 
specific  real  or  pwsonal  property,  the  court 
may  direct  an  issue  to  be  made,  if  in  Its  opinion 
tt  becomes  necessary  to  determine  any  fact 
in  controversy  by  the  verdict  of  a  jury.  Bcld, 
that  the  submission  of  a  single  issue  to  the 
Jury  in  an  action  of  ejectment,  without  submit- 
ting all  the  issues,  did  not  constitute  error, 
^nce  the  court  had  authority  to  submit  such 
Issues  as  it  thought  necessary. 

2.  The  submission  to  the  jury,  as  a  special 
isBUh  whether  tbe  psrtleB  entered  into  an  oral 


embract  to  exchange  tbe  lend  la  controversy 
for  mining  stock,  though  erroneous,  as  submit- 
ting  s  question  of  law  to  tbe  juiy,  was  not  suf- 
ficiently prejudicial  to  joatify  a  reversal  of  tbe 
judgment,  aa  the  verdict  of  the  jury  was  merely 
advisory. 

8.  On  the  day  set  for  the  consummation  of  a 
trade  of  the  land  in  controversy  to  defendant 
for  mining  stoclc.  the  owner  sent  defendant  a 
note  stating  that  he  was  rick,  and  that  W. 
would  attend  to  tbe  matter  for  him.  W.  con- 
summated a  trade,  and  tradered  the  mining 
stock  to  tbe  owner,  who  refused  to  accept  it, 
stating  that  hs  wished  to  talk  over  the  matter 
before  coming  to  a  final  decisioa.  that 
the  evidence  was  not  sufficient'  to  show  that 
W.  had  authority  to  consummate  a  trade,  and 
hence  tlu  oontract  was  not  binding  on  the  own- 
er. 

4.  Bev.  St  1889,  6186.  provides  that  no  con- 
tract for  the  sale  of  lands  made  by  an  agent 
shall  be  binding  on  the  principal  unless  such 
agent  Is  authorised  in  writing  to  make  the  con- 
tract. An  owner  had  been  negotiating  with  de- 
fendant for  an  exchange  of  land  for  mining 
stock,  and  agreed  to  meet  defendant  at  a  cer- 
tain time  to  consummate  the  trade.  ffeU,  that 
a  note  stating  that  the  owner  was  sick  and  un- 
able to  meet  defendant,  but  that  W.  wonld  at- 
tend to  the  matter  Cor  him,  was  not  sufficient  to 
take  a  parol  contract  conanmmated  by  W.  oat 
of  the  statute  of  frauds. 

6.  Where  an  owner  agreed  In  parol  to  trade 
land  to  defendant  for  mining  stock,  and  de- 
fendant, withoot  the  knowledge  of  the  owner, 
took  poesession  of  the  land,  and  the  owner  re- 
pudiated the  trade  on  being  informed  of  such 
possession,  it  cannot  be  contended  that  defend- 
ant's possession  constituted  a  part  performance 
which  took  the  contract  out  of  tbe  sUtute  of 
frauds,  rince  the  owner  never  consented  to  de- 
fendant's possession. 

Anwal  from  drcnlt  court  Ooopcr  county; 
D.  W.  BhacUeford.  Jndge. 

Actlcm  tqr  Oeorge  S.  Ooekr^  against  James 
Mclntyie  and  anothw.  From  a  judgment  In 
favor  of  defodanta,  plahitiUt  appeals.  Re- 
versed. 

This  Is  ejectment  for  tiie  possession  of  a 
tract  of  land  In  Cooper  county.  The  petition 
Is  in  the  usual  form.  Tbe  ouster  Is  laid  on 
March  20,  1868.  The  damages  claimed  are 
$260,  and  monthly  rent  Is  alleged  to  be  920. 
The  defendants  answered  separatoly.  In  Mc- 
Intyre's  answer,  he  denied  all  all^atlims  In 
plaintiff's  petition,  and  then  alleged  that  be 
was  in  possession  of  the  land  as  the  tenant 
of  his  co-defendant,  Lawsmt  The  aerate 
answer  of  defendant  lAwson.  after  denying 
generally  all  the  allegations  in  plaintiff's  peti- 
tion, proceeds  as  follows:  "This  defendant, 
further  answering,  states  that  on  the  22d  day 
of  September.  ISM,  cne  T.  J.  Wallace  waa 
tbe  owner  of  tbe  lands  in  the  plaintiff'a  petl< 
tl<ni  described;  tbat  on  said  date  thia  defend- 
ant traded  for  said  land  with  said  Wallace, 
giving  In  exchange  therefor  mining  stock  in 
tbe  Sedalla  Cripple  Greek  Wning  OomiMny, 
of  the  par  valne  of  abc  thouaand  five  hun- 
dred dollars;  tbat  at  the  date  of  said  trade 
or  enbange  aald  stock  was  of  the  maiket 
valne  of  twenl7-4ve  cents  on  the  dollar,  or 
one  thouaand  alx  hundred  and  twenty-five  dol- 
lars for  the  block  lot  so  traded;  that  said 
mining  stock  waa  didy  delivered  1^  thia  de- 
fendant to  the  said  Wallace,  and  accepted  by 
the  aaid  Wallace  in  exchange  toe  aald  lan^ 
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on  the  24th  day  of  September,  1806;  that 
ImmedlBteljr  upon  the  delivery  of  said  stock 
«s  aforesaid,  Wallace  put  thla  defendant  in 
poBseaalon  of  the  said  land,  and  agreed  to 
execute  and  deliver  to  this  defendant  a  war- 
ranty deed  to  same;  that  said  defendant,  aft- 
er being  put  In  possessloD  of  said  land  as 
«f  oresajd,  made  valuable  and  lasting  improve- 
ments npon  the  same,  and  continued  In  pos- 
session tha*eof  up  to  5th  day  of  February. 
1897,  on  which  said  date  he  conveyed  said 
land  by  quitclaim  deed  to  C.  I.  Wilson,  which 
said  deed  was  duly  recorded  in  the  record- 
er's office  of  Cooper  county,  Missouri,  In 
Deed  Book  Na  16,  at  page  299.  on  the  8th 
day  of  Febmary,  1897;  that  said  Wilson  has 
been  In  continuous  possession  of  said  land  by 
tenants  after  same  was  conveyed  to  him  by 
this  defendant  up  to  the  19th  day  of  May. 
1808,  on  which  date  said  WUson  reconveyed 
said  land  to  this  defendant  by  quitclaim  deed; 
and  that  this  defendant  Is  now  in  possession 
through  his  co-defendant,  as  tenant  This  de- 
fendant further  states  that  he  has  complied 
with  all  of  the  conditions  of  his  said  contract 
with  said  Wallace  aforesaid  on  his  part  but 
■aid  Wallace  has  failed,  refused,  and  neg- 
lected to  comply  with  bis  part  of  said  con- 
tract in  tbls,  to  wit:  that  he  has  failed,  re- 
fused, and  neglected  to  deliver  to  this  defend- 
ant a  warranty  deed  to  said  land,  as  by  said 
contract  he  agreed  to  do.  This  defendant 
further  answering,  states  that  whatever 
claim.  If  any,  the  plaintiff  may  have  to  said 
land,  he  acquired  long  after  this  defendant 
owned  said  land,  and  with  full  notice,  actual 
and  coiutractlve,  of  this  defendant's  and  this 
defendanta  grantor's  right  title,  and  claim 
to  said  land.  This  defendant  further  states 
tbat  whatever  claim  the  plaintiff  may  have 
to  Mid  land,  be  received  tbA  same  without 
any  consideration  whatever,  and  holds  the 
same  for  the  mere  purpose  of  proaecnting  this 
■nit."  Plaintiff  made  r^y  to  both  answers, 
.  denying  all  new  matter  in  them,  and  plead- 
ed the  statute  of  franda  with  respect  to  the 
contract  set  ap  by  defendant  Lawaon.  The 
court  over  the  objection  of  plaintiff,  submit- 
ted the  following  question  to  the  jury,  to  wit: 
**IHd  T.  J.  Wallace  and  defendant  I^wson  on 
September  22,  18D6,  enter  Into  an  oral  con- 
tr^  for  the  exchange  of  the  land  for  miaing 
stock?"  To  sustain  the  Issues  upon  his  part 
plaintiff  read  In  evidence  a  deed  from  T.  J. 
Wallace  and  wife  to  him  for  the  land,  dated 
March  10,  1896^  and  duly  recorded  In  the  re- 
cwder'B  office  of  Cooper  county.  He  then 
proved  the  monthly  value  of  the  rents  and 
profits,  and  rested.  The  facts,  briefly  stated, 
are,  anbstantlaliy,  thst  on  the  22d  day  ot  Sep- 
tember, 1896,  defendant  Lawson  and  Thomas 
J.  Wallace  met  at  Bunceton,  Mo.  Lawson 
was  the  agent  of  the  Sedalla  Cripple  Creek 
Mining  Company,  and  was  selling  .its  sto<^ 
and  offered  to  exchange  Wallace  stock  of  said 
company  for  the  land  In  ctntroversy.  They 
were  onabla  to  agree,  toe  the  time  being,  as  to 
the  amount  of  stM±  to  be  gtvea;  but  Wallace 


finally  agreed  to  take  stock  of  the  face  value 
of  ^6,500,  and  to  consummate  the  trade  the 
next  day.  23d  September,  at  the  residence  of 
B.  0.  Wells,  who  was  president  of  said  min- 
ing company.  Wallace  failed  to  appear  at 
Wells*  place  to  consummate  the  arrajigement, 
but  sent  a  note  by  &  boy.  Wells  and  Lawson 
were  uncertain  aa  to  whom  the  note  was  ad- 
dressed, but  thought  it  was  to  Lawson.  Law- 
aon delivered  It  to  Wells,  however,  but  It  was 
not  produced  at  the  trial,  because  It  was  said 
to  be  lost  Wells  claimed  to  have  made  a  slight 
search  for  it  after  be  was  sul^xsnaed  as  a  wit- 
ness, but  failed  to  find  it  The  contents  of  the 
note,  as  stated  by  Wells,  made  no  reference  to 
the  land.  Lawson,  In  his  testimony,  over  plaln- 
tifTs  objection,  said  that  the  note  or  letter 
stated  that  Wallace  was  sick,  and  tbat  Wells 
would  attend  to  that  matter.  Lawson  pre- 
pared a  written  application  for  stock  in  the 
Sedalla  Cripple  Greek  Mining  Company,  and 
Weils  afterwards  signed  Wallace's  name  to 
this  application  or  memorandum,  and  deliv- 
ered it  to  Lawson,  who  went  to  Sedalla,  and 
later  sent  to  Wells  envelopes  addressed  to 
different  parties,  supposed  to  contain  certJfl- 
cates  of  stock.  Wells  took  to  Wallace's  hoase 
one  ot  the  envelopes,  which  was  addressed  to 
him,  and  handed  It  to  him,  and  he  said  he  did 
not  want  it  hut  took  It  and  laid  it  on  a  desk 
by  the  side  of  bis  bed  In  which  he  was  lying 
side;  and.  when  he  started  away,  Wallace 
pitted  up  the  stdck  and  banded  It  to  blm,  and 
stated  to  Wells  tbat  he  wished  a  talk  with 
him  before  be  finished  the  trade.  Wells  took 
the  envelope  bade,  and  had  It  in  his  posses- 
sion at  the  time  of  the  trial.  The  applica- 
tion was  snbseqnently  destroyed  by  Lawscm. 
The  note  or  tetter  from  Wallace  to  Lawson 
made  no  reference  to  the  real  estote  or  to  the 
terms  of  any  agreement  Lawson  claims  to 
have  taken  possession  of  the  land  about  30th 
September,  1896.  and  to  have  put  defendant 
Mclntyre  on  the  land.  Mclntyre  said  that 
be  entered  upon  the  land  20th  October;  that 
he  knew  at  the  time  that  Wallace  claimed 
to  own  the  land.  Lawson,  In  a  abort  time 
after  the  alleged  verbal  contract  of  22d  Sep- 
tember, 1896,  called  to  see  Wallace  at  his 
bouse.  Wallace  then  denied  ever  having 
made  the  contract  set  up  by  Lawson,  or  that 
he  bad  ever  agreed  with  Lawson  to  exchange 
the  land  for  mining  stock.  He  became  angry 
with  LawstHi,  and  ordered  htm  out  of  bis 
house.  Wallace  did  not  know  that  Lawson 
claimed  to  have  taken  possession  of  the  land 
until  the  date  of  tbls  Interview.  The  plain- 
tiff was  put  on  the  stand  by  defendants.  He 
stated  that  Wallace  told  him  at  the  date  he 
purchased  the  land,  March  10,  1898,  that  be 
had  never  traded  or  sold  the  land  to  Lawson. 
Lawson  conveyed  the  land  by  quitclaim  deed, 
dated  6tb  February,  and  acknowledged  6th 
February,  1897.  to  O.  I.  Wilson,  one  of  bis 
attorneys,  for  the  e:q>re88ed  consideration  ot 
one  dollar.  Wilson,  by  his  quitclaim  deed, 
dated  1st  May,  1886,  after  this  suit  was  com- 
menced, reconv^ed  the  land  to  Lawson.  At 
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the  close  of  all  the  evidence,  plaintiff  asked 
the  conrt  to  Instruct  the  Jury  as  follows: 
"Under  the  evidence  In  this  case,  the  Jnrj 
will  find  the  issues  for  the  plaintiff.  Al- 
though the  Jury  shall  believe  from  the  evi- 
dence that  Thos.  J.  Wallace  had  some  negotia- 
tions with  one  C.  O.  Lawson  about  exchange 
of  the  land  In  the  petition  described  for  cer- 
tain mining  stock,  the  court  instructs  yon 
that  the  plaintiff  is  entitled  to  recover,  unless 
the  Jury  shall  believe  from  the  evidence  that 
there  was  an  agreement  entered  Into,  and  a 
meeting  of  the  minds  of  said  Wallace  and 
Lawson,  and  unless  there  was  a  contract  en- 
tered Into  whereby  Wallace  agreed  to  sell  the 
land  to  Lawson  for  mining  stock."  Which  In- 
Btmctlons  were  refused,  and  plaintiff  duly  ex- 
cepted. No  instructions  were  given..  There 
were  a  verdict  and  a  Jodgment  for  defend- 
ants.  Plaintiff  anwals. 

W.  M.  WUUami,  Jolin  Oeasnm,  and  7. 
W.  tSoageovB,  far  appelant  Bente  ft  WU- 
Mn  amU  O,  D.  Coram,  for  respondent!. 

BtTRGESS,  J.  (after  stating  the  facts). 
While  It  Is  conceded  by  counsel  for  plaintiff 
that  this  Is  an  equity  suit,  as  to  which  we 
express  no  opinion  (section  721,  Rev.  St  1899; 
Mayors*  Heirs  v.  Rice,  57  Mo.  384),  and,  as 
ji  sequence,  the  right  of  the  court.  If  at  any 
time  during  the  progress  of  the  cause  It  was 
of  the  opinion  that  It  was  necessary  to  de- 
termine any  fact  In  controversy  by  the  ver- 
■dlct  of  a  Jury,  to  direct  an  issue  to  be  made 
up  for  that  purpose  (section  722,  Rev.  St 
1809),  they  claim  that  the  submission  to  the 
Jury  was  of  a  single  Issne,— that  is,  whether 
or  not  T.  J.  Wallace  and  defendant  Lawson 
on  September  22,  1896,  did  enter  into  an 
oral  contract  for  the  exchange  of  tlie  land 
for  mining  stock,— when  all  the  Issues  In  the 
caae  should  have  been  submitted.  If  any. 
But  under  section  722,  supra,  the  court  was 
authorized  to  submit  such  Issues  to  the  Jury 
as  It  thought  necessary.  The  vice  of  the 
Issue  submitted,  however,  was  that  It  was 
one  of  law,  which  was  for  the  decision  of 
the  court  and  not  one  of  fact,  to  be  passed 
upon  by  the  Jnry.  A  contract  Is  an  agree- 
ment between  two  or  more  persons,  compe- 
tent to  contract  opon  a  sufflclent  considera- 
tion, to  do  or  not  to  do  some  particular  thing, 
the  essential  elements  of  which  "are  the  ex- 
istence of  two  or  more  contracting  parties,  a 
meeting  of  their  minds,  by  which  each  gives 
his  voluntary  assent  to  the  thing  agreed  up- 
on, and  an  obligation,  either  created  or  dis- 
solved, which  constitutes  the  subject-matter 
of  the  undertaking."  7  Am.  &.  Eng.  Enc.  Law 
(2d  B*.)  98.  The  court  should  have  told  the 
Jury,  either  In  submitting  the  issue  or  in  ap- 
propriate Instructions,  what  was  necessary 
under  the  facts  disclosed  by  the  record  In 
this  case,— wliat  were  the  necessary  essen- 
tials to  make  a  contract  between  Wallace 
and  Lawson  with  respect  to  the  exchange  of 
ttim  land  In  question  for  mining'  stock  In  the 


SedallB  Cripple  Oreek  Mining  Company,— 
and  not  left  them  In  the  dark,  as  it  did.  with 
respect  to  this  necessary  information.  How- 
ever, as  the  verdict  of  the  Jury  was  merely 
advisory,  we  do  not  think  the  Judgment 
should  be  reversed  upon  that  ground  alone. 
But,  with  due  regard  for  the  verdict  of  the 
Jury,  and  the  Judgment  of  the  court  to  the 
contrary,  we  are  unable  to  concur  In  the 
conclusion  reached  by  fliem;  for  there  were 
wanting  the  essential  elements  to  the  con- 
tract—the meeting  of  the  minds  of  the  con- 
tracting parties  with  respect  to  its  terms  and 
conditions,  the  delivery  of  the  stock,  and  its 
acceptance  by  Wallaee,  and  the  want  of  au- 
thority on  the  part  of  Wells  from  Wallace 
to  enter  Into  It  as  Is  claimed  defendants 
to  have  been  done.  The  only  authority  wfclcli 
It  Is  claimed  that  Wells  had  from  Wallace  to 
make  the  contract  seems  to  have  been  con- 
tained In  a  note  written  and  sent  to  Lawson 
the  morning  next  succeeding  the  day  dat  he 
and  Wallace  had  the  conversation  In  Bonce- 
ton,  In  which  L&wvm  proposed  to  exdiange 
mining  stock  for  tilie  land;  and  13ie  most  that 
Is  claimed  for  It  Is  that  Wallace  suggested  In 
It  that  Wells  would  attend  to  the  matter  for 
him.  But  this  fell  far  short  of  an  authority 
upon  the  part  of  Wells  to  close  the  trade  for 
the  land,  and  to  receive  In  payment  therefor 
mining  stock.  But  even  tills  nncertaln  and 
Indefinite  note  was  lost  or  mislaid,  and  could 
not  be  found,  and  was  not  therefore,  pro- 
duced on  the  trial.  But  this  is  not  all.  After 
Wells  received  the  mining  sto<A  from  Lawson, 
he  went  to  Wallace's  house,  found  him  In 
bed,  sick,  and  handed  It  to  him,  and  he  said 
ttat  he  did  not  want  It  took  It,  and  laid  it 
upon  a  desk  beside  his  bed;  and,  when  Wells 
started  to  leave,  Wallace  picked  up  the  stock 
and  handed  It  to  him,  remarking  that  he 
wished  to  talk  with  him  before  he  finished 
the  trade.  Wells  took  the  stock,  and  has  kept 
It  la  his  possession  ever  since.  There  can- 
not be,  under  these  facts,  any  escape  from 
the  conclusion  that  Wells  had  no  authority 
to  enter  Into  the  contract  In  the  first  place, 
and  t^at  the  minds  of  the  contracting  par- 
ties never  met  with  respect  to  Its  terms  and 
conditions  In  all  Its  parts.  In  the  same  sense, 
which  was  alMolutely  necessary  in  order  to 
constitute  a  contract  Green  v.  Cole,  103 
Mo.  70,  15  S.  W.  317.  But  even  If  there  was 
such  an  agreement  and  Wallace  received  in 
payment  for  the  lond  the  certificates  of  stock 
as  agreed  upon,  as  the  contract  was  In  parol 
this  did  not  take  It  out  of  the  statute  of 
frauds,  which  requires  all  such  contracts  to 
be  m  writing.  Section  5186,  Rev.  St  1889; 
Lydlck  V.  Holland,  83  Mo.  708.  Defendant 
however,  Insists  that  he  took  possession  of 
tlie  land  under  the  contract  after  complying 
with  Its  terms  on  his  part,  by  and  with  tlie 
consent  of  Wallace,  and  this  was  such  part 
performance  as  to  take  the  case  out  of  that 
statute.  But  the  evidence  shows  tliat  Law- 
eon  did  not  take  possesion  with  the  consent 
of  Wallace.  Upon  the  contrary,  It  shows  that 
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Ijiwson,  ID  ft  short  time  after  It  la  dalmetf 
by  him  that  the  amtract  was  entered  Into, 
went  to  see  Wallace  Kt  his  house,  when  he 
denied  baring  made  the  contraet,  or  that  be 
had  ever  agreed  with  him  to  exchange  the 
land  for  mining  stock,  became  angrj,  and  or- 
dered Lavaott  out  of  his  honse,  and  that  he 
did  not  know  that  Lawson  claimed  to  hare 
taken  poMession  of  the  land  until  after  the 
time  of  this  interview. 

It  follows  that,  upon  any  theory  of  the 
caee,  i^aiatlff  was  entitled  to  recover.  We 
therefore  reveme  the  judgment  and  nnnand 
the  cause,  with  directions  to  the  coart  below 
to  enter  up  Judgment  for  plaintiff  for  the 
possession  of  the  iHVmlses,  with  an  Mder  of 
iDqutfjr  as  to  amoant  of  damages,  rents,  and 
pr^ta,  to  be  indnded  In  said  Jndgmetit 

saSBWOOO.  P.  J„  and  QANTT.  J„  eon- 
car. 


STATB  r.  PALMBR 

{Soprene  Court  of  Missouri,  Dlvldon  No.  2. 

March  12,  1901.) 

HOUIGIDB  —  DBPBNSa   09    lUBEICIUTT  —  IN- 

sTRucnoNa  —  omissions  —  objections  on 

APPBAL— RVlDBNCa  OF  KCPBRTS~VBIU>ICT 
— lAlPSACHMBNT  BT  JUBORS— RBVIBW— RB- 
PUSAL  OP  CONltNUANCS—OHISSION  FROM 
BII^L  OF  EZCKPTBONB. 

1.  Denial  of  an  appUcaflen  for  a  contlnaance 
cannot  be  considered  If  not  embodied  in  the  bill 
of  ezceptiouB,  Dotwlthstaiidins  the  record  re- 
cites that  OD  the  denial  defenoant  excepted. 

'Z.  In  a  proaecution  for  murder,  defended  on 
the  sroana  of  imbeeUitTf  the  jury  wwe  prop- 
erly Instmcted  that  mare  wealrwpss  of  iatollect 
win  not  shield  cue  who  commits  a  crime,  and 
that,  though  defendant  was  mentally  dencleot 
In  some  degree,  yet  they  should  convict  him 
■nless  tb^  wm  reasonably  satisfied  that  at 
the  time  of  committias  the  act  his  mental  fac- 
ulties were  so  weak  that  he  was  unconscious 
that  it  vas  wrong,  and  had  not  the  mental  cs- 
paciiT  to  ehoese  between  iright  and  wrong. 

8.  They  were  sIbo  properly  insteucted  that 
every  man  Is  presumed  to  be  sane  till  the  coa- 
trary  is  proved,  and.  where  mental  imbecility 
is  interposed  as  a  defense,  defendant  must 
prove  it  to  their  rcasMsble  satisfaction,  and 
that  it  must  be  proved  that  at  the  time  of  com- 
mitting the  act  defendant  labored  under  such 
mental  defects  as  not  to  know  the  nature  of  the 
act  he  was  doing,  or.  It  he  did  know  it,  that 
be  did  not  know  that  he  wae  doing  wrcmg. 

4.  An  objection  to  a  failure  to  instruct  on  all 
questions  in  the  case  cannot  be  raised  for 
the  first  time  on  appeal. 

&.  In  a  proaecutiOB  for  murder,  defended  on 
the  ground  of  defendant's  imbediityi  the  bur- 
den Is  not  on  the  state  to  show,  as  m  the  case 
of  a  proved  chronic  state  of  insanity,  a  lucid 
tnterral  at  the  time  of  the  kiHlug. 

6.  A  hypothetical  <|ueBtion  ^ased  on  a  state- 
ment of  facts  of  which  there  was  no  evidence 
In  the  case  should  have  been  excluded. 

7.  An  expert  testi^ing  for  the  defense,  never 
having  had  an  opportunity  to  examine  tbs  ao* 
cused,  cannot  express  his  opinion  whether,  at 
the  time  of  the  homicide,  he  was  capable  of  de- 
liberating nice  a  sane  person. 

5.  The  defense,  having  been  allowed  to  ask 
wholly  incoapetent  qnestiona  of  experts  as  to 
the  condition  of  defendant's  mind  on  the  day  of 
the  homicide,  cannot  complain  of  error  In  pe^ 
mittlng  the  state  t»  pursue  a  aiaUlar  conrsa. 


9.  The  rule  that  jurors  will  not  be  allowed 
to  Impeaeh  their  verdict  by  statements  or  af- 
fidavits is  inflexible. 

Appeal  from  circuit  court.  Callaway  cocm- 
ty;  John  A.  Hockaday,  Judge. 

Edward  L.  Palmer  was  convicted  of  mur- 
der, and  he  appeals.  Affirmed. 

E.  L.  McCall,  for  appellant  EJdward  O. 
Grow,  Atty.  Gen.,  for  tbe  State. 

SHERWOOD,  P.  J.  This  prosecuUon  was 
instituted  in  Oallaway  county,  because  de- 
fendant, 20  years  old,  mi  the  23d  day  of  April, 
1899,  at  his  mother's  house  In  Fulton,  shot 
and  killed  Thomas  Gannaway,  aged  about  19 
years,  with  a  revolver.  There  were  two  mor- 
tal wounds  Inflicted  by  the  shooting,— one 
Ml  the  right  Bide  of  the  windpipe,  tbe  neck 
being  powder  bnmed  by  the  discharge,  the 
other  on  the  left  shoulder  blade,  the  padding 
of  the  coat  being  set  afire;  and  Dr.  Gordon, 
who  testified  to  these  facts,  stated  that  the 
pistol  that  made  the  wounds  could  only  have 
been  a  few  feet  away  at  the  time  of  their 
making.  An  Indictment  for  murder  in  tbe 
first  degree  was  returned  by  the  grand  jury 
on  the  10th  of  May  next  following  the  homi- 
cidal act,  and  on  trial  defendant  was  found 
guilty  of  murder  In  tbe  second  degree,  pun- 
ishment being  assessed  at  10  years  In  the 
penitentiary;  hence  this  appeal. 

The  first  question  to  be  determined  Is  the 
one  relative  to  tbe  denial  of  defendant's  ap- 
plication for  a  contln^iance,  which  was  sworo 
to  by  defendant.  Tfle  denial  of  this  appli- 
cation cannot  be  considered,  because  not  em- 
bodied m  the  bin  of  exceptions  (State  v.  Grif- 
fin, 98  Mo.  672,  12  S.  W.  358,  and  subsequent 
cases);  and  although  the  record  recites  that, 
on  tbe  denial  of  bis  application,  defendant 
excepted,  yet  this  recital  cuts  no  figure,  be- 
cause matters  of  exception,  such  as  this,  can 
only  be  preeervpd  In  a  bill  of  exceptions,  the 
sole  repository  known  to  the  law  for  the  pfes- 
ervatlon  of  such  matters  (State  v.  Wear,  146 
Mo.,  loc.  dt.  204,  205,  46  a  W.  1009,  and 
cases  dted).  The  recital  by  the  clerk  in  the 
record  has  no  sucb  preservative  power.  Id. 

This  brings  into  view  the  merits  of  the 
canse.  The  plea  of  not  guilty  was  entered 
In  usual  form,  and  in  Its  support  testimony 
was  Introduced  tending  to  show  such  a  de- 
gree of  Imbecility  of  mind  on  the  part  of 
defendant  as  rendered  him  Irresponsible  for 
the  act  done,  and  there  was  testimony  of  a 
contmiT  effect,  and  on  this  qnesUon  of  Imbe- 
cility of  tbe  sort  mentioned  the  decision  of 
this  canse  binges  and  turns.  Testimony  on 
this  subject  was  introduced  both  pro  and  con. 

Charles  Morts  testified  as  follows:  "I  re- 
side In  Pulton.  I  am  twenty-two  years  old. 
I  knew  Thomas  Oannaway  In  bis  lifetime. 
Knew  him  for  a  long  time.  I  remember 
walking  dovra  to  Mrs.  Palmer's  house  on  the 
23d  day  of  April,  1890,  With  Periey  Blont 
Tom  GanuQway,  and  True  Byers.  It  was 
about  one  o'clock  or  a  Uttte  after.  We  boys 
were  uptown  together,  and  Tom  Oannawp 
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aald,  'Let* s  go  down  ttalB  way.'  He  wanted  to 
go  to  see  talB  glri,  be  said,  and  I  said  I  would 
go  wltb  blm;  be  said  be  wanted  to  Intndtiee 
ber  to  me.  AU  of  na  bo^B  went  down  there 
togetber,  and  me  and  Gannawa;  stepped  In, 
and  tbe  oOier  boja  went  mis  and  we  told 
tbem  to  come  on  and  go  In.  bnt  tixy  said, 
"No;  ISuf  would  go  on.'  We  stopped  tbwe 
tben,  and  Gannaway  went  lyn  to  tbe  door, 
and  rang  tbe  bell  and  nobody  answered,  and 
be  rang  It  again,  and  nobody  answwed. 
Then  be  said  to  me,  'Oune  on^  and  he 
opened  tiw  door,  and  we  went  In  togetbw. 

When  we  went  in  I  saw  Plerscm,  ■ 

Hndgena,  and  Ed.  Palmer  there  In  the  nxmu 
We  went  In  the  weat  room,— the  front  room. 
Tbe  house  Is  right  on  tbe  sidewalk.  Ganna^ 
way  wmt  In  first,  and  said.  "Good  eTenlng;' 
bnt  I  d<m't  know  whettier  anybody  aald 
•Good  evening*  to  blm  or  not  Tbe  defend- 
ant, Jnst  after  Moftz  and  Gannaway  came 
Into  tbe  room,  went  towards  a  copboard  ttiat 
stood  1^  tbe  door  leading  Into  the  dining 
room.  Gannaway  tben  said,  1  want  to  see 
Mrs.  Palmer;*  and  Ibe  boys  were  sitting 
tbere,  and  tbey  bad  ttadr  beads  down,  and 
Gannaway  started  to  tbe  door,  and  9)d.  Palm- 
er got  IIP  and  said,  'I  wUl  see  that  you  don't 
go  In  there.'  I  was  standing,  and  turned 
around,  and  touched  Gannaway  on  the  arm. 
and  said,  'We  are  not  webKMn^  Orup;  let's 
US  go  out'  When  I  toucbed  blm  on  the  arm. 
and  said.  *We  are  not  welcome,*  he  said, 
'Walt  a  mlnutef  and  I  tuned  and  wait  out 
I  heard  two  shots  flr^  I  was  about  In  tbe 
middle  of  the  street  when  tbe  first  one  was 
fired.  I  didn't  turn  back.  I  was  not  very 
far  wben  tbe  second  shot  was  fired.  I  did 
not  see  Gannaway  any  nuae  until  after  be 
was  Aot  He  was  then  bi  tbe  mayor's  of- 
fice." 

B.  G.  Plerson  testified:  *'I  knew  Tom  Gan- 
naway during  hiB  life.  Had  known  him 
some  time  before  he  was  killed.  I  remem- 
ber seeing  blm  on  tbe  28d  day  of  April,  1899. 
I  saw  him  that  time  about  nine  o'clock  In  the 
morning,  and  was  with  him  until  about  noon. 
We  ate  dinner  togetber.  After  dinner  we 
went  down  the  street  and  I  left  him  at  the 
comer  near  Carter's  saloon.  I  went  to  Mrs. 
Palmer's.  When  I  got  there  I  found  CaL 
HudgeuB  and  Ed.  Palmer  there.  It  was  only 
a  few  minutes  until  Tom  Gannaway  came  In. 
I  heard  him  knock  at  the  door.  He  knocked 
three  times,  I  think,  and  some  one  said, 
'Come  in,'  as  he  stepped  In  tbe  room.  Cbar- 
Ue  Mortz  was  with  bim.  Gannaway  asked 
where  Mrs.  Palmer  was,  and  some  one  said 
she  was  in  the  kitchen,  and  he  said,  *I  want 
to  see  ber  a  minute  or  two.'  £d.  Palmer 
says,  1  win  see  whetJier  you  see  her  or  not' 
and  aa  be  said  that  he  got  up,  and  went  to 
the  press  which  was  near  the  middle  door, 
and  opened  It  and  I  thought  be  took  some- 
thing out  of  it  I  cannot  say  what  he  did 
with  It  Gannaway  tben  said,  *Wby  didn't 
you  ask  me  like  a  gmtleman  not  to  go  In 
tber^  and  I  would  not  have  started^  and 


tben  Palmer  miUed  out  a  pistid  and  shot 
blm.  Palmer  was  standing  In  front  of  tbe 
middle  doOT.  and  Oannamy  was  standing  a 
little  in  front  of  blm.  Tbey  wwe  facing  eaeb 
other.  Wben  tbe  first  shot  was  fired,  Gan- 
naway grabbed  me  around  tbe  neck,  and 
Pftlmer  kept  on  sboi^iog  him,  and  I  came  op 
and  held  blm,  and  Gannaway  grabbed  bold 
of  me,  and  swung  me  around  in  tAut  of  blm. 
and  I  Bwmig  back,  and  Palmer  shot  again. 
I  think  tbe  second  shot  hit  blm,  and  tbe  third 
shot  missed.  Tbea  Gannaway  let  go  itf  me 
and  got  away.  I  do  not  know  what  Palmer 
did  after  be  fired  tbe  shots.  I  wait  out 
where  Gannaway  waa  In  the  street  as  soon 
as  I  oonld.  He  was  lying  In  frtnt  ot  Dr. 
Dories'  houses  on  tiw  ground.  He  was  not 
dead  wben  I  got  there,  but  didnt  lire  nKNre 
than  a  minnte  and  a  half.  I  beard  him  say. 
'Bd.  Palmer  shot  me,  and  be  shot  me  fW 
nothing.*  Wben  I  first  saw  Gannaway  aft» 
he  was  abet  the  blood  was  coming  frcnn  bis 
month,  and  there  was  some  on  Ids  ahlrt  cuA- 
lar,  and  bis  coat  was  still  afire  on  tbe  bac^** 
Another  irttQeBs  also  testlfled  ttiat  some  one 
wtid,  "Oome  In,"  aa  Tom  Gannaway  knocked 
at  tbe  doOT. 

M.  a  Boberts  testified  aa  follows:  "On  the 
28d  day  of  laat  April  I  was  living  on  Fourth 
street  east  of  Market  street  In  Fulton.  I 
knew  Mrs.  Palmer,  tbe  mother  of  defendant 
at  the  time.  She  waa  living  on  tbe  sontb 
side  of  Fonrtb  street  right  opposite  tbe 
house  I  was  living  In.  I  was  at  hcnne  on 
that  day.  About  one  o'clock,  or  a  few  min- 
utes past  one.  while  I  was  In  the  yard,  1 
heard  three  shots  fired  pretty  dose  together. 
I  went  In  tbe  bouse,  through  the  school  room, 
and  then  through  the  hall  to  the  front  door, 
and  when  I  got  to  the  front  door  I  saw  Tom 
Gannaway  coming  out  from  the  east  side  of 
the  Palmer  house,  and  he  came  to  tbe  gate 
at  tbe  east  comer  which  comes  out  an  the 
street  and  as  he  came  out  the  gate  be  stum- 
bled, and  tbe  blood  was  coming  out  of  bis 
mouth  and  nose,  and  wben  he  stumbled  be 
threw  up  bis  bead.  I  waa  In  the  door  then, 
and  he  came  across  tbe  street  to  me,  and  he 
said,  'Bug,  go  for  a  doctor.'  I  said,  *My  God. 
Cmp!  What* a  the  matfer?'  He  kept  coming 
towards  me,  and  was  about  to  fall,  and  I 
started  to  him,  but  he  fell  before  I  got  there. 
He  fell  in  about  two  feet  of  me.  He  didnt 
live  more  than  two  and  a  half  minutes  after 
I  got  back  from  going  \ip  the  street  after  a 
doctor.  I  was  not  gone  more  than  two  or 
three  minutes.  Wben  I  got  beck  he  was 
lying  Just  where  be  was  when  I  left  hbn. 
He  didn't  live  over  four  minutes.  If  that 
long,  from  the  time  be  fell  until  be  died. 
There  was  one  shot  m  the  throat  and  the 
bullet  went  through  tbe  necktie  and  tbe  col- 
lar. There  was  another  wound  under  bla 
left  shoulder  blade,  and  his  throat  and  chin 
were  powder  burned.  Tbe  wadding  of  bis 
coat  was  burned  vrbm  tbe  bullet  went 
through.'* 

Calvin  Hudgens  testified:  "I  lira  In  Ful- 
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ton.  I  am  the  wa  of  Tom  Hndgens,  ttae  en- 
gineer at  the  waterworks.  I  un  nineteen 
years  old.  I  knew  Tom  Gaonaway  In  his 
lifetime.  I  had  known  hfm  a  long  time.  1 
was  not  with  him  Sunday  morning,  April  23, 
1890,  the  day  he  was  killed.  I  aaw  him  that 
day  at  Mrs.  Palmer's,  the  mother  of  defeml- 
ant.  T  know  defendant  Have  known  him 
about  Are  or  six  yeara  I  went  to  Mrs.  Pal- 
mer's house  about  between  twelve  and  one 
c^clock.  Ed.  E^lmer  and  a  blind  man,  named 
Tom  Shepard.  were  there.  I  went  Into  the 
main  room.  Ouy  Pleraon  afterwards  came 
In.  The  bUud  man  did  not  leave  when  Guy 
came  Id,  but  when  Gannaway  came  in  he 
left  the  house.  I  was  In  the  room  when 
Tom  Gannaway  and  Mortz  came  In.  I  didn't 
bear  anybody  say,  *Oome  in«'  when  they  were 
at  the  door.  After  they  came  In,  the  first 
thing  Gannaway  said  was,  *Good  oTenlng, 
gentlemen,'  and  I  spoke  to  falm,  and  then 
went  to  reading.  Tom  Gann&way  then  ask- 
ed where  Mrs.  Palmer  was.  and  Bd.  said 
she  was  In  the  kitchen.  Gannaway  said 
Bometblng  about  he  believed  he  would  go  In 
and  see  her,  and  then  I  heard  a  shuffling  of 
feet  and  I  looked  up  from  my  paper,  and 
they  were  across  the  room,  and  Bd.  was 
standing  with  his  back  to  the  dining-room 
door,  and  Gannavray  was  In  front  of  blm. 
I  heard  Bd.  say,  *I  will  see  whether  you  go 
In  or  not'  And  Gannaway  said,  'If  you  had ' 
aaked  me  like  a  gentleman,  I  never  would 
have  started.'  Then  he  said  something  low, 
which  I  didn't  onderstand.  Then  Palmer 
says.  *I  will  see  whether  you  go  In  there  or 
not;*  and  just  as  he  said  that  one  shot  went 
off.  When  the  shot  was  fired  I  think  they 
were  not  over  two  or  three  feet  apart  Pal- 
oner  was  facing  the  northeast  Gannaway 
was  facing  the  southwest  When  the  shot 
was  fired  I  looked  up  from  my  paper,  and 
saw  them.  Then  Gannaway  turned,  and 
started  to  go  out  of  the  room,  and  Palmer 
followed  him  up,  and  fired  two  shots.  Gan- 
naway went  out  of  the  back  door,  and  Palmer 
stood  stJll  In  the  floor,  and  as  Gannaway  went 
out  through  the  dining-room  door  he  whirled 
around,  and  I  took  the  revolver  away  from 
Palmer.  I  saw  no  weapons  In  Gannaway's 
hands.  I  didn't  hear  him  make  any  threats. 
This  occurred  between  twelve  and  one 
o'clock." 

Herman  Dories  testified:  "I  was  living  In 
Fulton  on  the  28d  day  of  April  last  I  lived 
right  across  the  street  from  Mrs.  Palmer,  the 
mother  of  the  defendant.  I  was  at  home 
about  one  o'clock  on  the  23d  day  of  April, 
1899.  I  heard  three  pistol  shots  fired  be- 
tween five  and  ten  minutes  after  one  o'dock. 
Sounded  like  they  came  from  across  the 
street.  Chey  were  close  together,  like  as  If 
you  would  pull  one  off  and  then  another  right 
away.  When  I  heard  the  shots,  I  went  to 
the  front  window,  and  I  saw  Tom  Gannaway 
run  out  of  the  east  gate  of  Mrs.  Palmer's 
yard.  At  the  gate  when  I  first  saw  him 
he  was  ronnlng  pretty  fast  but  after  tie 


struck  the  cumer  be  got  more  and  more  into 
a  walk,  and  after  be  got  across  the  street 
he  fell  In  the  street  I  run  out  to  him,  hut 
he  fell  before  I  got  there.  I  raised  his  head 
iq>,  and  asked  him  who  did  the  shooting,  and 
be  said.  'Bd.  Palmer  shot  me.'  I  asked  him 
what  he  was  doing  back  there,  and  be  said, 
'Nothing,*  and  I  never  asked  him  any  more 
queetiona  I  saw  both  at  the  wounds  aftir 
I  turned  blm  over,  one  at  the  shoulder  ana 
one  at  the  neck.  They  were  pistol-shot 
wounds,  and  the  one  on  bis  neck  was  burned. 
He  was  bleeding  at  the  mouth.  He  lived 
three  or  four  minutes  after  he  fell  In  the 
street." 

J.  W.  Cbmer  testified:  "I  am  constable  at 
tlUs  township,  and  deputy  sheriff  of  Calla- 
way county.  I  live  in  Fulton.  I  do  not  re- 
member the  day  of  the  montb  that  Ganna- 
way was  killed,  but  it  was  on  Sunday. 
When  the  shooting  occurred  I  was  near  Mc- 
Oue  &  Grant's  grocery  store.  I  heard  the 
shooting.  I  walked  up  this  way  (Indicating), 
and  met  Mr.  Roberts  running  up  the  street 
to  the  tel^bwe  office,  an^  he  told  me  of  the 
shooting,  and  I  walked  up  there  as  soon  as 
I  could,  and  found  Mrs.  Palmer  out  In  the 
street  and  Mr.  Dories  and  I  think  some  other 
parties  there  with  him.  Bd.  Palmer  was 
there.  He  was  standing  out  In  the  street. 
Gannaway  breathed  once  or  twice  after  I  got 
there.  Dories,  or  Doctor  Gordon,  one,  was 
holding  his  head  up.  About  the  time  Ganna- 
way breathed  his  last  I  looked  around,  and 
asked  who  did  It,  and  where  he  was  at  and 
at  that  time  I  saw  the  defradant  standing 
a  few  steps  away.  The  defendant  said.  In 
my  presence,  that  he  had  shot  the  deceased. 
I  walked  around  on  the  west  side  of  Ganna- 
way. and  I  saw  Bd.  Palmer  standing  to  the 
southeast  of  where  Gannaway  was  laying, 
and  I  walked  around  and  took  him  by  the 
arm,  and  that's  when  he  told  me  that  he  did 
the  shooting.  I  said,  'What  did  you  shoot 
him  for?  He  said  he  didu't  want  Ganna- 
way In  his  house.  I  told  him  to  come  on 
and  go  with  me,  and  he  pulled  back,  and  his 
brother  took  bold  of  him.  and  about  that  time 
Mr.  Buchanan  came  up  and  took  hold  of  his 
brother,  and  I  took  the  defendant  to  the 
mayor's  office,  and  stayed  with  him." 

J.  H,  Buchanan  testified:  "I  am  sheriff 
of  Oallaway  county.  Was  sheriff  on  the  23d 
of  last  April.  I  remember  the  occasion  of 
Ed.  Palmer  shooting  Tom  Gannaway  here 
in  Fulton.  That  was  on  the  23d  day  of 
last  April.  I  was  at  home.  It  was  about 
one  o'clock,  jost  after  dinner.  Defendant's 
mother  lived  around  the  corner  In  the  same 
block  where  I  live.  Not  over  one  hundred 
and  fltty  yards  away,  I  should  think.  I 
heard  two  or  three  shote  fired  about  one 
o'clock  of  that  day.  I  went  out  to  see  what 
was  the  trouble,  and  I  saw  the  people  run- 
ning up  that  way,  and  I  went  up  there  too, 
as  quick  as  I  could,  to  see  what  had  occur- 
red. I  saw  Mr.  Gannaway  lying  out  on  the 
street  over  tbere  In  ^nt  of  Ur.  Dories' 
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borne,  ekWA  to  die  north  ald«  of  the  street  | 
They  were  holding  hie  head  up,  and  be  was 
bleeding  some  from  the  month  and  nose. 
Thej  told  me  be  was  shot.  He  was  allre 
vhen  I  cot  there,  but  be  died  afterwards- 
DUbi't  live  bat  a  few  minutes.  I  know  the 
defendant  Bd.  Palmer.  Saw  him  there  that 
day." 

Garner  asked  defendant  where  bis  pistol 
was  that  be  did  the  sbootlng^  with,  and  de- 
fendant said  it  was  at  the  bonse.  Then  wit- 
ness went  to  the  house,  and  asked  Mrs. 
Palmer  for  it,  and  she  banded  It  to  him  out 
of  the  cupboard  or  press.  Garner  also  stated 
that  defendant  was  not  at  all  excited;  that 
he  was  laughing  when  he  first  saw  him  out 
there  In  the  street;  that  yoti  could  not  have 
told  by  bis  lootai  that  defendant  had  done 
the  shootiog.  "He  looked  more  like  he  bad 
doue  something  smart  than  that  he  had  com- 
mitted a  crime."  Other  witnesses  also  tes- 
tified that  defendant  was  not  excited;  that 
Oannaway'B  body  was  searched,  and  no 
weapons  found  agon  It;  and  that  the  two 
wounds  inflicted  on  Gannaway's  body  were 
mortal. 

In  the  above  extracts  is  given  the  sub* 
stance  of  the  testimony  on  behalf  of  the 
state,  omitting  the  testimony  of  some  wit- 
nesses not  important,  and  in  this  summary 
are  Included  the  main  portions  of  the  testt- 
mony  of  every  witness  present  when  the 
shooting  occurred. 

On  part  of  defendant  there  was  testimony 
introduced  to  the  following  nibstance  and 
effect: 

Sam  Lee,  an  uncle  by  marriage  of  defend- 
ant, testified:  "I  reside  about  a  mile  and 
a  half  west  of  town.  I  married  Miss  Landls. 
I  know  Mrs.  Palmer,  the  mother  of  the  de- 
fendant. Have  known  ber  since  1865.  I 
know  the  defendant.  Have  known  him  all 
bis  Ufc.  I  do  not  think  his  mental  condi- 
tion Is  good.  As  to  my  opportunity  of  know- 
ing his  mental  condition,  I  will  state  tbat  I 
first  knew  bim  when  be  was  three  'weeks 
old,  and  his  father  left  the  place  where  he 
was  living  and  where  the  boy  was  bom  and 
moved  to  Kansas.  I  didn't  see  him  after  be 
moved  away  until  he  was  about  ten  years 
old.  He  moved  to  Kansas  In  1878  and  came 
back  in  1888.  He  stayed  at  my  house  three 
weeks  after  be  came  back  from  Kansas.  He 
was  not  like  my  boys.  I  had  a  boy  about  bis 
age.aud  be  was  not  like  him,  or  any  other  boy 
I  ever  saw.  As  long  as  be  was  at  my  place 
he  had  to  t>e  watched.  We  told  the  other 
boys  to  watch  him,  and  see  tbat  be  didn't 
go  where  he  would  be  hurt.  He  didn't  have 
knowledge  enough  to  know  when  he  was  in 
danger.  He  was  about  ten  years  old  then.  I 
knew  his  brother  Louis.  I  think  he  was 
about  three  years  old  when  his  father  went 
to  Kansas.  I  dldnt  see  him  any  more  until 
he  came  back.  Louis  didn't  know  enough  or 
have  get  up  enough  about  him  to  go  any- 
where or  do  anything,  I  had  no  opportu- 
ni^  of  observing  the  mental  condition  et 


I  Mt%,  Palmer  except  being  In  the  famUy.  I 
do  not  thtak  her  mental  condltioo  is  good- 
In  my  judgment.  It  Is  not  She  has  do  learn- 
ing, and  would  never  take  any.  Tbafs 
what  I  understood  from  her  folks.  I  didn't 
know  her  at  that  time.  She  was  about  twen- 
ty years  old  when  I  first  got  aevnainted 
with  b&.  I  think  she  la  a  weak  womui.— 
never  was  very  strong.  So  tar  as  judgment 
Is  concerned,  she  baa  no  judgment  aboat 
ansrtbing,  but  can  remembn  very  well  for  a 
person  of  that  kind.  I  knew  d^endanf  s  fa- 
ther. I  would  not  eonatOer  blm  baidly  ma 
average  man." 

Sam  Lee,  Jr.,  testified:  "I  Uve  about  a 
mile  and  a  half  west  of  town.  I  know  tbe 
defendant  He  Is  not  very  bright  I  have 
known  htm  about  ten  years.  I  liave  seen 
bim  often,  and  been  with  Um  often.  From 
my  conversations  with  him,  and  tmm  my 
general  knowledge  of  him  and  his  mental 
condition,  I  will  say  that  he  is  not  able  to 
take  care  of  himself.  He  haa  not  good 
sense.  I  always  had  to  watdi  him  when  I 
was  with  him.  I  was  not  with  him  on  the 
23d  of  last  April.  I  know  his  mother,  end 
have  talked  with  her.  Have  known  her 
about  ten  or  eleven  years.  She  can  remem- 
ber things,  but  she  don't  know  half  the  time 
what  she  is  talking  about  She  was  about 
like  EU.,  I  think.  1  cannot  see  much  differ- 
ence between  the  two.  I  know  Louis  Palm- 
er, defendant's  brother.  I  have  talked  with 
him.  I  have  not  been  with  bim  aa  mncfa  as 
I  have  with  Ed.,  but  I  think  his  mental  con- 
dition is  as  bad  as  Ed.'s.  or  worae.  I  would 
call  bim  an  Idiot  I  would  call  bis  motlier'a 
condition  just  alwut  like  the  boy'a.  I  dont 
thiuk  she  is  any  briefer  than  be  Is.  She 
has  not  good  sense,  I  don't  think.  That's 
my  Impression.  She  Is  not  brig^it  All 
three  of  them  are  about  the  same.  I  can't 
see  any  difference  worth  mentioning  bi  tbelr 
conditions."  On  cross-examination,  witness 
testified  aa  follows:  "I  think  tbe  defendant 
is  an  Idiot,  but  be  has  never  been  confined 
In  an  asylum  for  feeble-minded  folks.  I 
don't  know  of  bis  working  for  anyl)ody.  If 
be  has  been  engaged  at  manual  labor  for 
several  years  past,  X  do  not  know  of  mental 
condition  during  tbat  time.  He  went  to  tbe 
public  school  I  tbtnk,  but  I  dtm't  know  how 
long.  I  don't  know  bow  far  he  got  In  bia 
books.  I  don't  know  whether  he  can  read  or 
write.  Don't  know  anything  about  his  edu- 
cation. I  know  he  has  more  sense  than  his 
brother  Louis.  Louis  works,  and  does  as 
you  tell  him.  He  performs  labor  right  along. 
He  was  never  confined  in  a  borne  for  feeble- 
minded tbat  I  know  of.  The  defendant  had 
more  sense  than  his  brother  Louis.  He  lived 
at  my  house  one  time.  He  would  do  what- 
ever I  told  him  to  do,  but  had  to  be  watched. 
I  am  a  first  cousin  of  the  defendant" 

Defendant,  In  addition  to  the  foregoing 
testimony,  introduced  a  number  of  witnesses 
for  the  purpose  of  showing  that  he  was  of 
weak  mind,  and  unable  to  determine  the 
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diflTerwce  between  right  ajod  wrong;  In  fact, 
that  be  was  an  Imbecile,  and  not  a  responsi- 
ble or  accountable  person. 

Among  the  curious  features  presented  by 
this  record  la  this  excerpt:  A  physician,  tes- 
tUying  as  an  expert  as  to  the  mental  status 
of  defendant  and  of  his  mother,  was  aaked, 
as  to  the  lattH',  these  questions,  and  gave 
tbese  answers:  "Q.  State  to  the  Jury,  in  your 
opinion,  from  what  yon  hare  learned,  and 
vrhat  you  know  of  her  mental  condition,  by 
your  own  obserratlon  and  knowledge,  what 
is  her  mental  condltloD.  A.  She  Is  feeble- 
mUkled,  too.  Q.  To  what  degree  is  she  fee- 
ble-zolnded?  A.  I  could  not  say.  Ferhape 
she  has  more  rationality  than  a  pers<m  that 
would  be  mote  feeble-minded  than  she  is." 
A  palpable  truism.  Other  wltnessee  on  the 
part  of  defendant  and  on  part  of  the  state 
testified  tibbat  defendant  cwjld  read  and  write; 
that  he  was  the  brightest  of  all  the  three 
l>rotbers;  that  hit  older  brother  William,  re- 
garded as  the  dullest  of  the  brothers,  owned 
and  lived  on  a  farm  near  Cedar  City,  was 
married,  had  one  child,  and  making  a  liv- 
ing; that  Ix>ai8  worked  around  town  at  odd 
jobe,  and  did  good  work.  Now  X^vis,  as 
well  as  his  mother,  were  witnesses  at  the 
trial  on  behalf  of  defendant;  and  It  was  In 
evidence  that  defendant's  father  was  a 
bright  and  skilled  mechanic,  but  Indolent. 
Other  witnesses,  both  for  state  and  defend- 
ant gava  testimony  that  they  did  not  think 
that  defendant  was  an  idiot,  or  fool  eittier, 
but  rather  thought  be  was  feeble-minded; 
that  defendant  worked  In  the  post  office  two 
or  three  months  as  Janitor,  and  did  tils  work 
well;  that  he  worked  also  in  cutting  up  a 
crop  of  corn,  and  his  employer  sttUed  that 
he  never  had  a  hand  that  obeyed  Instruc- 
tions more  implicitly  or  did  bla  work  more 
satisfactorily;  other  witnesses  tiwught  de- 
fendant not  a  man  of  much  Intellect,  but 
that  he  conld  tell  right  from  wrong,  under 
ordinary  drcomstances;  that  be  knew  It  was 
wrong  to  take  human  life.  At  this  stage  of 
Dr.  Dories*  testliaony  defendant's  counsel 
was  permitted,  over  the  state's  objection,  to 
ask  the  physician  this  question:  "Q.  Sup- 
pose, doctor,  that  the  defendant  was  in  a 
room,  in  bis  own  tiome,  with  a  lot  of  boys, 
that  cams  In  there  In  a  drunken  condition, 
and  demanded  a  right  to  go  In  where  the 
defendant's  mother  was  In  another  room, 
and  that  a  controversy  arose  between  lUm 
and  one  of  the  other  parties  as  to  whether 
or  not  that  other  party  conld  go  Into  the 
room  whore  the  defendant's  mother  was;  do 
yon  think  that  this  defmdant,  Sd.  Palmer, 
would  be  capable  of  distingnlshlug  his  acts 
irf  light  from  mmg,  nnder  those  clrcum- 
stancesZ  *  *  *  Q.  Surrounded,  as  he 
was.  by  that  excitement,  and  by  these  twys 
coming  In  there,  and  dnnandlng  the  right  to 
go  through  the  house  and  to  see  the  defend- 
ant's mother,  and  his  telling  the  boy  he 
conld  uot  go  Into  the  room  where  bis  mother 
was,  and  surroanded  In  that  way,  and  un- 


der  those  circumstances,  and  the  defendant 
getting  against  the  door,  and  telling  the  oth- 
er fellow  that  he  could  not  go  in  there, 
would  you  ttiink.  In  your  Judgment,  doctor, 
that  the  defendant,  Bd.  Palmer,  would  be 
capable  of  deliberating  like  a  sane  person? 
A  I  think  not,  In  tiK  sense  that  you  or  I 
would.  I  would  not  like  to  risk  him  In  that 
state  myself." 

None  of  the  physicians  who  had  testified 
in  the  case  on  the  part  of  defendant  bad 
ever  seen  the  boy  under  excitement,  or  bad 
any  conversation  with  him  on  the  street 
save  speaking  to  him  in  passing,  and  none 
of  them  had  ever  examined  blm  In  the  slight- 
est way  or  manner. 

The  foregoing  testimony  has  been  careful- 
ly examined,  and  there  was  amf  le  testimony 
to  support  the  verdict  of  the  Jury,  and  to 
the  triors  of  the  facta  was  committed  the 
duty,  under  the  instructions,  of  determining 
whether  defendant  was  criminally  responsi- 
ble, and  they  have  found  he  was.  Ttils 
leaves  to  be  examined  the  correctness  of  the 
InstructlouB  given. 

Ttie  Jury  were  Instructed  as  to  murder  In 
the  first  and  second  degrees  In  usual  form. 
These  Instructions  were  also  given: 

"(2)  The  Jury  are  instructed  that  mere 
weakness  of  intellect  wlU  uot  shield  one  who 
commits  a  crime,  and  in  this  case,  although 
you  may  believe  from  the  evidence  that  the 
defendant  Is  mentally  deficient  In  some  de- 
gree, yet  unless  you  are  reasonably  satisfied 
by  the  evidence  that,  at  the  time  the  alleged 
crime  Is  charged  to  have  been  committed  by 
the  defendant,  his  mental  faculties  were  so 
weak,  and  his  mind  so  deficient,  that  he  was 
unconscious  at  the  time  of  committing  the 
act  that  It  was  wrong,  and  that  he  ought 
not  to  do  It,  and  that  he  had  not  the  ability 
or  mental  capacity  to  choose  between  right 
and  wrong,  you  will  find  the  defendant 
guilty  as  charged  In  the  indictment 

"(3)  The  Jury  are  Instructed  that  every 
man  Is  presumed  to  be  sane,  and  to  possess 
a  sufficient  degree  of  reason  to  be  responsi- 
ble for  his  crimes,  until  tlie  contrary  be 
proven,  and  where  Insanity  or  mental  inca- 
pacity or  imt>eclllty  is  interposed  as  a  de- 
fense, as  in  this  case,  the  law  requires  the 
defendant  to  prove  to  the  reasonable  satis- 
faction of  the  Jury;  and,  to  establish  such 
defense,  it  must  be  proven,  to  the  reasonable 
satisfaction  of  the  Jury,  that  at  the  time  of 
committing  the  act  the  defendant  was  labor- 
ing under  snch  defect  of  reason,  from  nat- 
ural deficiency  or  disease  of  the  mind,  as  not 
to  linow  the  nature  and  quality  of  the  act 
he  was  doing,  or.  If  he  did  know  It,  that  be 
did  uot  knon  he  was  doing  what  was 
wrong." 

The  Instructions  Juat  quoted  presented  to 
the  Jury  the  law  very  fairly  in  Its  more  par- 
ticular bearing  on  the  case  at  bar.  Excep- 
tions were  taken  on  behalf  of  defendant  to 
all  of  the  instructions  given  at  the  Instance 
of  the  state,  * 
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In  addition  to  tbose  glTen»  tbe  court,  at 
request  of  the  defense,  gave  tbese  iustmc- 
ttona: 

"(1)  Tbe  Jafy  are  liutnicted  that  the  plea 
of  Insanity  or  Imbecility  of  mind  Is  a  law- 
fnl  om  In  this  cas^  and,  to  establish  the 
Insanity  or  Imbecility  of  the  defendant,  posl- 
tlTe  and  direct  proof  of  It  Is  not  required 
by  law,  and  to  entitle  him  to  an  acqnittol 
by  reason  of  his  mentol  insanity  or  Imbeclll^ 
of  any  character  circumstantial  erldence 
which  reasonably  satisfies  your  minds  of  Ito 
existence  Is  sufficient. 

"(2)  The  jury  are  Instructed  that  Insanity 
Is  a  physical  disease  located  In  the  brain, 
which  disease  so  perrerto  and  deranges  me 
or  more  of  the  mentol  and  moral  faculties 
as  to  render  the  person  suffering  from  this 
affliction  incapable  of  distinguishing  right 
from  wrong  In  reference  to  the  particular 
act  charged  In  the  Indictment,  and  Incapable 
of  understanding  at  the  time  the  particular 
act  In  question  was  a  violation  of  the  laws 
of  Qod  and  society;  wherefore  the  court  In- 
stmcto  the  Jury  that  If  they  believe  and  find 
from  tiic  evldrace  that  at  the  time  the  de- 
fendant  killed  the  deceased,  Thomas  G anna- 
way,  if  they  find  he  did  kill  him,  as  chained 
in  the  Indictment,  the  defendant  was  so  per- 
verted and  deranged  in  one  or  more  of  his 
mental  or  moral  faculties  or  was  so  afflicted 
with  Imbecility  or  weakness  of  mind,  as  to 
be  Incapable  of  understonding,  at  the  mo- 
ment of  said  killing,  that  such  killing  was 
wrong,  and  that  he,  the  said  defendant,  at 
the  time>  was  Incapable  of  understanding 
that  this  act  of  killing  was  a  violation  of  tiie 
laws  of  Ood  and  man«  If  the  jury  find  he 
was  BO  afflicted  tiiey  should  And  him  not 
gnUty. 

**(3)  The  Jury  are  instructed  that  the  in- 
dictment In  this  case  is  a  mere  accusatira 
or  charge,  and  Is  no  evidence  of  defendant's 
guilt,  and  no  Juror  should  permit  himself  to 
be  Influenced  or  prejudiced  against  the  de- 
fendant for  or  on  account  of  such  Indict- 
ment 

"(4)  The  Jury  are  further  Instructed  that 
the  law  presumes  the  defendant  not  guil^ 
of  the  charge  In  the  Indictment,  and  this 
presumption  of  Innocence  remains  and  abides 
with  the  defendant  In  all  stoges  of  the  trial, 
until  overcome  by  evidence  which  convinces 
tlie  Jury  of  his  guilt  b^ond  a  reasonable 
doubt  If,  therefore,  after  a  consideration 
of  all  the  evidence  In  the  case,  the  Jui7  en- 
tertato  a  reasonable  doubt  of  defendant's 
guilt,  It  Is  their  sworn  duty  to  acquit  him. 

"(5)  If  tbe  Jury  believe  from  the  evldmce 
beyond  a  reasonable  doubt  that  the  defend- 
ant at  the  county  of  Gallaway  and  stote  of 
Missouri,  on  or  about  the  28d  day  of  April, 
1889,  Intentionally  shot  and  killed  Thomas 
Gannaw^,  In  a  heat  of  pasirion,  suddenly 
aroused  by  reason  of  said  Oannaway  threat- 
ening or  attempting  to  pass  through  his 
house  against  his  consent  th^n  the  law  pre- 
sumes that  such  killing  was  not  done  wUh 


malice,  but  was  the  result  of  such  passion, 
and  In  such  case  you  cannot  find  the  defend- 
ant guU^  of  murder  in  either  degree,  but 
you  should  And  him  guilty  of  manslauf^ter 
to  the  fourth  d^ree,  and  assess  his  punish- 
ment at  two  years'  Imprisonment  In  tbe 
penitentiary,  or  Imprisonment  In  tin  oonn- 
1y  Jail  not  less  than  six  months,  or  by  fine 
of  not  less  than  five  hundred  dollars,  or  by 
both  a  fine  <rf  not  less  than  one  hundred 
dolbus  and  lmpris<mmeut  In  tbe  county  Jan 
not  less  than  three  months.  If  the  Jury  And 
the  defendant  not  guilty  otherwise  than  on 
the  ground  of  Insanity,  tbe  form  of  tiie  vw- 
dlct  wUl  be:    'We,  the  Jury,  find  the  de- 

foidant  not  guilty.   ,  FtHeman.'  If 

you  find  the  defendant  not  guilty  on  the 
ground  of  Insanl^  or  Imbecility,  and  that  be 
Is  insane  at  the  present  time,  the  foon  of  tiie 
verdict  will  be:  *We,  the  Jury,  find  the  de- 
Coidant  not  guilty,  on  the  ground  nt  Insan- 
ity, and  we  further  find  that  he  has  not 
recovered  from  such  Insanity.  ■-  Fore- 
man.* If  yon  find  the  defendant  not  guilty 
on  the  ground  of  Insanity,  and  that  he  has 
recovered  from  such  Insant^,  the  fwm  of 
the  verdict  will  be:  *We,  the  Jury,  find  the 
defendant  not  guilty  on  the  ground  vC  in- 
sanity, and  we  further  find  that  he  has  re- 
covered from  such  Insanity.  »  Pore- 
man/  " 

Blgbteen  other  tnstructifma  were  asked  by 
defendant  but  refused  by  the  court,  and  prop- 
erly refused,  because  those  given  cnrtmlnly 
presented  the  law  In  a  vwy  tavonUe  light 
toe  defendant 

Presenting,  as  these  InstmetlMis  <m  both 
sides  did,  tiie  whole  law  of  the  case,  tiiey 
afford  no  cause  of  Just  criticism,  and  this  re- 
mark answers  any  objection  made  to  them. 
Besides,  defendant  took  so  exceptions  as  to 
the  court's  falluxe  to  Instruct  the  Jury  on  an 
questions,  etc.,  and  so  Is  toreclooed  from 
raishijfr  any  soCh  objection  to  this  court 
Stote  V.  Gantiln,  118  Mo.  100,  and  many  sub- 
sequent cases  of  the  Ute  teata  and  ^lect 

It  Is  Insisted  fOT  defendant  that  to  bis 
case  an  habitual  dironlc  state  of  Insanl^, 
extoidtog  all  through  his  llfe^  was  shown  to 
have  exlstedt  and  that  the  burdn  of  proof 
was  oa  the  stote  to  show  a  ludd  toterval  at 
the  time  of  the  killing;  and  Ijow^s  Oase,  98 
Mo.  547.  6  B.  W.  889,  is  Cited  to  support  of 
that  position;  and  It  does  support  but  that 
case  Is  totoUy  foreign  to  the  <me  befwe  us. 
for  this  Is  a  case  not  of  tosanlty  ^Out  to 
acute  or  Chronic  form,  but  a  case  at  waak- 
mtodedness,  wnally  called  ^imbedUty,**  irtilch 
Is  a  long  shot  from  insanity,  and  this  d^end- 
ant's  own  medical  witnesses  testlfled  was 
the  case  here.  A  recent  text  writer  ttf  more 
than  ordinary  excellence,  toocblng  the  topic 
now  to  hand,  states:  "Imbecility.  t<a  exam- 
ple, to  law  may  not  tmly  Include  general 
weakness  of  mind,  which  may  be  oc  nativl- 
tate,  as  to  the  case  of  Idiots,  birt  dementia, 
or  the  bceaktog  down  of  the  toteltect  caused 
disease  or  old  ag&"  Clevenger,  Had.  Juk 
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lusan.  p.  204.  Elsewhere  the  learned  author 
Bays:  "One  may  be  criminally  responsible 
"Where  he  Is  so  under  the  ^dance  of  reason 
as  to  be  legally  answerable  for  bis  acts, 
though  he  Is  suffering  from  mental  derange- 
ment, and  though  he  may  not  be  capable  ot 
weighing  the  reasons  for  and  against  the  act 
The  possession  of  sound  faculties  and  full 
vigor  of  mind,  unimpaired  by  disease  or  In- 
firmity, Is  not  required  as  a  condiUoa  of  crim- 
inal respiHislbUlty.  In  order  to  be  criminally 
responsible,  one  must  have  Intelligence  and 
capacity  to  have  a  criminal  intent  and  pur- 
pose, and  If  his  mental  powers  are  so  defi- 
cient that  he  has  no  will  or  conscience  or 
controlling  mental  power,  or  If  from  the  orer- 
whelmiug  violence  of  mental  disease  his  in- 
tellectual power  Is  for  the  time  obliterated, 
he  la  not  criminally  responsible;  the  question 
to  be  determined  being  whether,  at  the  time 
of  the  act,  he  bad  the  mental  capacity  to  en- 
tertain a  criminal  intent,  and  whether  In 
point  of  fact  be  did  entertain  It  Mental  dis- 
orders cannot  be  regarded  as  evidence  of  In- 
sanity which  will  confer  legal  irresponsibility 
for  crime,  however,  unless  they  are  caused 
by  or  result  from  disease  or  lesion  of  the 
brain,  and  the  criminal  act  must  have  result- 
ed from  the  unsoundness  of  mind,  and  tbey 
must  be  so  excessive  as  to  overwhelm  the 
reason,  conscience,  and  Judgment  Thus, 
mere  weakness  of  mind  does  not  excuse 
crime,  nor  will  bad  education  or  bad  habits, 
nor  the  fact  that  the  person  Is  of  a  low  wder 
of  intellect  *  *  *  Neither  Is  crime  excused 
because  committed  under  the  influence  of  fear 
and  excitement,  or  bad  passion,  or  jealousy. 
And  reasonable  wrath  and  anger  do  not  af- 
fect criminal  responsibility  where  the  reason 
Is  not  actually  dethroned,  and  the  rule  Is 
the  same  though  they  may  temporarily  de- 
throne reason,  or  for  the  Ume  being  control 
the  will,  where  the  inability  to  control  It 
arises  from  passion,  and  not  from  Insanity. 
Mere  frenzy  or  ungovernable  passion,  how- 
ever furious.  Is  not  Insanity,  vnthln  the  mean- 
ing of  the  law."  Id.  pp.  12&-127.  And  he 
further  states  that  "Imbeciles  afford  eveiy 
grade  of  Intelligence  below  the  normal,  and 
education,  station,  resources,  et&,  modify  the 
aspects  of  their  mental  defldencles,  so  that 
no  possible  standard  can  be  Invented  that 
win  divide  Imbeciles,  even  with  approximate 
correctness.  Hoffbauer's  suggestion  of  three 
stages  of  imbecility  failed,  as  some  superiori- 
ty of  Intellect  would  he  included  In  an  In- 
ferior grade,  and  rice  versa."  Id.  p.  229. 

The  quotations  made  are  fully  supported  by 
the  authorities  there  cited,  and  they  sustain 
the  correctness  of  the  two  instructions  copied 
above,  given  at  the  instance  of  the  state;  and, 
although  the  defense  In  this  case  Is  weah- 
mlndedness  or  Imbecility,  yet  the  same  test, 
that  of  the  ability  to  distinguish  right  from 
wrong  in  the  doing  of  the  particular  act,  must 
be  applied  to  Imbecility  as  well  as  to  insanity. 
I  have  heretofore  quoted  certain  questions 
propounded  to  Dr.  Davli  on  behalf  oi  defend-  I 

eis.w.-42 


ant  and  to  which  the  doctor  gave  a  certain 
answer.  These  questions  were  objected  to  by 
the  state,  though  the  stenographer  has  not 
preserved  the  reasoua  given  for  the  objections 
made,  but  which  the  court  overruled.  These 
objections  should  have  prevailed,  or  the  court 
should  of  Its  own  motion  have  prevented  the 
questions  from  being  asked  or  the  answer  giv- 
en; and  for  these  reasons:  In  the  first  place, 
there  was  not  a  particle  of  evidence  that  de- 
fendant exhibited  any  signs  or  tokens  of  ex- 
citement on  the  qpcasioo  of  the  footing;  the 
evidence  Is  entirely  the"  other  way.  In  the 
second  place,  there  was  not  an  lota  of  evi- 
dence that  any  of  the  young  men  who  went 
to  defendant's  bouse  on  that  Sunday  were  In 
a  drunken  condition.  Nor,  In  the  third  place, 
that  they,  or  any  one  of  their  number,  de- 
manded the  right  to  go  Into  another  room  of 
the  house,  where  defendant's  mother  was. 
Nor,  In  the  fourth  place,  that  any  controversy 
arose  as  to  going  Into  the  other  room.  In  the 
fifth  place,  the  very  point  at  issue  was  wheth- 
er defendant  could  distinguish  right  from 
wrong  in  doing  the  act  charged  as  criminal 
This  was  foe  the  determination  of  the  Jury, 
and  an  expert  cannot  be  allowed,  by  answer 
to  an  Improper  question,  to  usurp  the  prov- 
ince and  functions  of  the  triors  of  the  facts. 
Graney  v.  Hallway  Co.  (Mo.  Sup.)  57  S.  W. 
loc.  clt.  280;  Lawson,  Exp.  Ev.  (2d  Ed.)  172. 
An  expert  witness  cannot  be  asked  his  opin- 
ion as  to  whether  the  accused  was  capable  of 
Judging  between  rlgbt  and  wrong.  Shults  v. 
State,  37  Neb.  487,  55  N.  W.  1080;  Reg.  v. 
Layton,  4  Oox,  Cr.  Oas.  149.  Nor  to  express 
an  opinion  that  the  accused  acted  under  an 
Insane  delusion  or  was  Impelled  by  an  Irre- 
pressible Impulse.  Patterson  v.  State,  80  Ga. 
70,  12  S.  E.  174.  And  an  expert  witness  may 
give  bis  opinion  as  to  the  state  of  mind  of 
the  accused,  but  not  as  to  his  responslblUty; 
that  being  a  question  for  the  Jury.  Reg.  v. 
Richards,  1  Fost.  &  F.  87;  Reg.  v.  Burton,  S 
Fost  &  P.  772;  People  v.  Thurston,  2  Parker, 
Cr.  R.  49;  1  Clevenger,  Med.  Jur.  Insan.  pp. 
686,  686.  And  it  has  been  generally,  If  not 
universally,  held.  In  cases  where  the  objec- 
tion has  been  made  that  the  question  covered 
the  point  in  issue,  that  tbe  experts  cannot  be 
asked  the  broad  question  whether  they  con- 
sidered the  person  whose  sanity  Is  being  liti- 
gated Is  out  of  his  mind,  or  whether  his  mind 
was  80  affected  as  to  be  unfit  to  transact  busi- 
ness (Deshott  V.  Bank,  8  Bosw.  461;  Ghlck- 
erlng  v.  Brooks,  61  Vt  554.  18  Atl.  144);  or 
to  give  their  opinions  on  the  whole  case,  as 
It  would  necessarily  Include  a  determination 
of  the  facts  (Negroes  Jerry  v.  Townshend,  9 
Md.  145;  Yardley  v.  Cutlibertson,  lOB  Pa. 
395,  1  Atl.  766;  In  re  McCarthy,  56  Hun,  7, 
8  N.  T.  Supp.  678;  People  v.  Lake,  12  N.  Y. 
858;  1  Clevenger,  Med.  Jur,  Insan.  p.  542,  and 
cases  cited).  These  authorities  effectually 
show  the  Incompetency  of  the  question  asked 
Dr.  Davis  as  to  what  was  the  condition  of  de- 
fendant's mind  on  the  day  of  the  homicide.. 
I     NotwlthBtandtng  It  was  pennltted  defeDr* 
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ant  to  aak  Dr.  Davis  and  others  sucb  ques- 
tioDs  as  above  quoted  over  the  state's  objec- 
tions, yet  when  the  state  attempted  to  do  the 
same  thing,  and  was  giauted  the  privilege, 
exception  was  saved  there,  and  complaint 
made  here  because  of  that  fact  Having  en- 
joyed p^mlaslon  to  successfully  ask  wholly 
Incompetent  and  lmpro[>er  questions  on  a  cer- 
tain subject.  It  does  not  lie  In  the  mouth  of 
the  party  thus  doing  to  complain  of  en'or  In 
permitting  his  adversary  to  pursue  a  similar 
course.  This  is  enough  to  say  about  the 
point  that  error  occurred  in  overruling  de- 
fendant's objection  to  an  Incompetent  hypo- 
thetical question  a^ed  by  the  state. 

It  has  already  been  stated  that  none  of  the 
physicians  who  were  witnesses  for  the  de- 
fendaid  had  seen  defendant  mider  excite- 
ment, or  bad  conversed  with  htm,  or  had 
made  any  examination  of  him;  ana  they  evi- 
dently—that Is,  most  of  them^felt  on  that  ac- 
count a  hesitancy  In  testifying  on  the  sub- 
ject, and  such  hesitancy  was  based  on  the 
correct  principle,  as  shown  by  the  authorities. 
Thus,  the  testimony  of  a  physician  who  tiad 
not  studied  the  progress  of  the  disease  In 
question,  and  whose  opportunities  were  limit- 
ed for  observing  the  personal  habits  and  con- 
duct of  the  person  whose  sanity  is  question- 
ed, possesses  little.  If  any,  value,  and  so  it 
has  been  ruled.  And  so,  where  a  person  Is 
alleged  to  be  an  Imbecile,  sucb  Imbecility  tiaa 
been  held  not  established  "on  the  evidence  of 
two  medical  witnesses  neither  of  whom  had 
ever  conversed  with  him  until  the  day  be- 
fore the  filing  of  their  report,  and  who  had 
had  no  opportunity  to  test  his  mental  condi- 
tion." 1  CleTenger.  Med.  Jor.  Insan.,  and 
OLses  cited. 

Relative  to  the  point  about  the  affidavit  of 
defendant's  counsel  that  two  of  the  jurors 
made  admlssiona  to  him  derogatory  to.  and 
inconsistent  with,  their  verdict,  it  suffices  to 
say,  what  Indeed  every  lawyer  is  supposed  to 
Icnow,  ttiat  for  about  three-quarters  of  a  cen- 
tury In  this  state  the  Inflexible  rule  has  been 
I  hat  a  Juror  neither  by  his  statement  nor  by 
his  affidavit  la  allowed  to  impeach  his  verdict. 
I  have  thus  considered  ttie  salient  points  pre- 
sented in  this  record;  the  others,  not  men- 
titmed,  are  frivolous  and  without  merit  The 
premises  considered,  the  Jodgmeitt  will  be  af- 
flnoed.  All  concor. 


STATE  ex  rel.  BELT  t.  CITY  Or  ST.  LOUIS. 
(Sapreme  Court  of  MhsoorL   Feb.  19,  1901.) 

inmiCIPAL  CORPORATIONS  —  ORDINANCES  — 
PUBLIC  IMPROVEMENTS-APPBOPRIATIONB- 
HIGUWAT&~|'RIVATB  USE— FRANCHISE— SS- 
GLUSIVE  PRfvn<BOIBS— UANDAUUS. 

1.  Under  St  Lonls  City  Charter,  art.  6.  I  27. 
declaring  that  the  aBeemblT  shall  have  no  power 
to  contract  for  any  public  work  or  improve- 
ment, but  the  board  of  public  improvements 
dball  prepare  and  submit  estimates,  and  under 
the  direction  of  ordinance  advertise  and  let 
CMitfaets  to  tha  lowest  biddw,  Olty  Oidinanoe 
tOfiM,  dineting  Uw  board  of  pablie  Improv*- 


mentB  to  erect  and  maintain  boxes  on  the 
streets  to  serve  as  receptacles  for  litter,  and  to 
contract  therefor,  being  a  pablie  work,  was  in- 
valid, it  not  being  recommoided  by  the  board, 
or  passed  on  estimates  sobmitted  by  them. 

2.  St  Louis  aty  Charter,  art.  6,  S  17,  pro- 
vldee  that  the  board  of  public  Improvements 
shall  recommend  to  the  assembly  ordinances 
for  the  repairing  and  cleaning  oC  all  highway*. 
Section  27  dedares  that  tho  ass^bly  shall 
have  no  power  to  contract  (or  any  public  work, 
bat  the  board  diall  submit  estimates  and  let 
contracts.  Section  28  «iacts  that  "every  ordi- 
nance requiring  such  work  shall  contain  a 
specific  appropriation  from  the  rerenne  fund." 
Held,  that  section  28  was  simply  another  limita- 
tion on  the  assembly,  and  did  not  pecmit  them 
to  pass  an  ordinance  requiring  toe  board  to 
make  a  contract  for  public  work  consisting  of 
boxes  erected  on  the  street  as  receptacles  for 
litter,  mnely  becanse  the  cost  therefor  was 
boma  hj  the  contractor  in  retom  for  the  privi- 
lege of  posting  advertising  on  the  boxes,  so  that 
no  appropriation  therefor  was  necessaiy;  but 
finch  contract  was  controlled  by  sections  17  and 
27,  and  conld  only  be  made  nnder  ordinance  on 
recommendation  and  estimates  by  the  board. 

8.  St.  Louis  City  Ordinance  19,981.  reqniiiiu 
the  board  of  public  improvements  to  erect  box- 
es on  the  streets  as  receptacles  for  Utter,  and  to 
contract  with  a  ctmtractor  to  erect  such  boxes 
in  consideration  of  the  exdoaive  privilege  of 
poflting  advertisements  thereim,  Is  invalid  as  an 
attempt  to  subject  the  public  atieets  to  a  pure- 
ly private  use. 

4.  St.  Louis  City  Ordinance  19,964  required 
the  board  of  public  improvements  to  contract 
with  a  certain  person  or  his  assigns  for  the 
erection  on  the  streets  ot  boxes  as  receptadea 
for  litter,  on  terms  allowing  such  person  the 
exclusive  privilege  of  posting  advertisements 
on  Eiich  boxes;    but  the  ordinance  was  not 

Snssed  on  any  specifications  submitted  by  the 
oard,  and  none  were  provided  by  the  ordi- 
nance. Held,  that  mandamus  would  not  lie  to 
compel  the  (ward  to  make  the  contract,  as  the 
court  would  not  specify  the  number,  design, 
etc.,  of  boxes  to  be  erected. 

6.  St.  Louis  City  Ordinance  19,g&l,  entitled 
"An  ordinance  authorizing,  directing  and  em- 
powering the  board  of  public  improvements  to 
erect  and  maintain  at  suitable  locations  on  the 
streets  boxes  or  receptacles  for  the  collection 
of  litter,  and  to  conti-act  with  B.  or  assigns  to 
erect  said  boxes  or  receptacles  without  <.-ost 
to  the  city,"  provided  that  In  consideration  of 
the  erection  of  said  Iraxes  by  B.,  he  was  to  be 
granted  the  exclusive  privilege  of  posting  ad- 
vertiaements  thereon,  without  which  privilege 
the  coDtract  would  be  worthless.  Held,  that 
the  ordinance  was  void,  as  not  expressing  the 
object  in  the  title. 
Sberwood  and  Marshall,  33^  dlssentfng. 

In  banc.  AppUcatton  for  mandamna  by 
the  state,  on  the  relation  of  Fred  B.  Belt, 
to  compel  the  city  of  St  Lonli  and  the  board 
of  public  ImproTementa  to  enter  Into  a  con- 
tract with  the  relator  In  purstiance  of  a  dty 
ordinance.  Denied. 

O.  B.  Webster,  for  relator.  H.  A.  Baeuss- 
ler,  A.  Bl  Shepl^t  and  Chaa.  8L  Reber,  for 

respondent 

GANTT,  J.  This  Is  an  original  proceeding 
of  mandamus  Instituted  In  this  court  to 
compel  the  board  of  public  Improremmts 
of  the  city  of  St  Louis  to  enter  Into  a  con- 
tract with  relator  for  the  erection  and  main- 
tenance for  10  years  of  boxes  to  be  placed 
in  the  streets  of  said  city,  to  be  used  by 
relator  for  adverttting  pnipoeea,  and  b7  the 
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clt7  of  St.  Lotili  for  the  purpose  of  boldlng 
any  waste  paper  that  might  be  throwa  on 
said  BtreetB.  On  the  return  of  the  writ  re- 
spondents city  of  St  LoQls  and  Emory  S. 
Foster  filed  retumt,  alleging,  among  other 
matters,  that  they  were  not  proper  parties 
to  the  nilt  On  the  same  day  the  remaining 
respondents,  the  board  of  public  improve- 
ments  of  St  Lonls,  filed  a  motion  to  quash 
the  altematlTe  writ  for  the  reason  that  re- 
lator's petition  failed  to  state  facts  which 
entitled  him  to  any  relief;  thus  raising  at 
once  the  question  as  to  the  validity  of  the 
ordinance  set  forfli  in  hta  petition.  The  or^ 
dlnance  which  relator  claims  imposes  a 
plain,  legal  doty  on  aald  board,  which  duty 
It  baa  refnaed  to  perform,  la  as  follows: 

"10.984.  An  ordinance  authorizing,  direct- 
ing and  empowering  the  board  of  public 
ImproTementB  of  the  city  of  St  Louis  to 
erect  and  maintain,  at  convenient  and 
suitable  locations  npaa  the  streets  and 
public  places  of  said  city,  boxes  or  rec^ 
tacles  for  the  collectltra,  casting  and  tem- 
porary deposit  therein  of  such  waste  paper 
or  othw  Utter  as  now  are  or  are  likely  to 
be  cast  ap<Hi  said  streets  or  public  places, 
and  to  contract  with  Fred  R.  Belt,  or  his 
assigns,  to  erect  and  maintain  said  boxes 
or  receptacles,  for  the  purposes  aforesaid, 
without  cost  or  eqtense  to  the  city. 

"Be  It  ordained  by  the  municipal  assembly 
of  the  city  of  St  Louis,  as  follows: 

**Sectl0D  1.  The  board  of  public  Improre- 
meots  of  the  dty  of  St  Lonls  Is  hereby  an- 
tbortsed,  directed  and  empowered  to  erect 
and  maintain,  at  such  convenient  and  suit- 
able locations,  upon  the  streets  and  public 
places  of  said  city,  as  may,  from  time  to  time, 
be  designated  by  said  board,  suitable  boxes 
or  receptacles  for  the  collection,  casting 
and  temporary  deposit  of  such  waste  paper 
or  other  litter  as  now  are  or  are  likely  to  be 
cast  vpon  the  streets  or  pnbllc  places  of  said 
city,  and  to  provide  and  arrange  for  the 
cleaning  and  keeping  clean  of  such  boxes 
and  receptacles,  and  the  removal  of  such 
waste  paper  and  other  litter;  and  to  accom- 
plish the  purposes  aforesaid  said  board  of 
public  Improvements  Is  hereby  authorised, 
directed  and  empowered  to  enter  Into  a  con- 
tract with  Fred  R.  Belt  or  his  assigns,  for 
the  exclusive  right  of  said  Belt,  or  his  as- 
signs, to  erect  and  maintain,  at  such  con- 
venient and  suitable  locations  upon  the 
streets  and  public  places  of  said  dty  as  may 
t>e  designated  from  time  to  time  by  said 
board,  suitable  boxes  or  receptacles  for  the 
collection,  casting  and  temporary  deposit 
therein  of  such  waste  paper  or  other  litter 
as  now  are  or  are  likely  to  be  cast  upon  the 
streets  or  pnbllc  places  of  said  city,  and  to 
provide  and  arrange  with  said  Belt  or  his 
assigns,  for  the  cleaning  and  keeping  clean 
ct  such  Ixnes  or  receptacles,  and  the  re- 
mpral  of  such  waste  paper  or  other  litter. 

"Sec  2.  The  contract  with  said  Belt  or  Us 


assigns  Is  to  be  made  for  and  during  the 
full  term  of  tea  years  from  and  after  the 
execuUoD  of  the  contract 

"Sec.  8.  It  shall  be  specified  In  said  con- 
tract with  said  Belt,  or  his  assigns,  that  the 
said  Bdt  or  hla  assigns,  during  the  term 
aforesaid,  erect  renew  and  maintain  said 
boxes  or  receptacles  at  all  such  locations  up- 
on' any  of  the  streets  and  public  places  of 
said  city  as  may,  from  time  to  time,  be  des- 
ignated by  said  board  of  public  Improve- 
ments, without  cost  to  said  dty  for  the  erec- 
tion or  maintenance  of  said  boxes  or  recep- 
tacles, or  for  keepliv  said  bo»s  and  re 
ceptaclea  clean. 

"Sec.  4.  That  for  and  In  consideration  and 
as  full  compensation  to  said  Belt,  or  his 
assigns,  for  erecting,  maintaining  and  keep- 
ing clean  all  said  boxes  or  receptacles,  said 
Belt,  or  assigns,  are  to  have  and  possess 
all  waste  paper  and  other  Utter  cast  and  de- 
posited in  said  boxes  or  receptacles,  and  are 
also  to  have  the  exclusive  right  and  privilege 
to  place  advertisements  od  such  boxes  or  re- 
ceptacles, for  the  benefit  of  himself  or  as- 
signs: provided,  however,  that  no  advertise- 
ment which  is  of  an  Immoral  or  disreputable 
character  shall  be  placed  thereon:  and  pro- 
vided that  an  advertising  signs  shall  be 
made  of  tin  or  other  metal,  and  no  bill  or 
advertisement  on  paper  Is  to  be  posted  upon 
said  boxes  or  receptacles:  and  provided,  fur- 
ther, tbat  no  advertisement  of  any  kind 
shall  be  placed  on  any  of  said  boxes  or 
receptacles  until  the  same  shall  have  first 
been  submitted  to  and  approved  by  the 
board  of  public  Improvements  of  said  dty. 

"Sec.  C.  In  conslderatlw  of  the  granting 
of  the  privileges  aforesaid  to  said  Belt  or 
his  assigns,  said  Belt  for  himself  and  his 
assigns,  agree,  during  the  continuance  of  the 
contract  provided  for  as  aforesaid,  to  submit 
a  quarterly  statement  to  the  register  of  the 
dty  of  St  Louis,  showing  the  amount  col- 
lected In  each  quarter  for  the  advertise- 
ments placed  on  said  boxes  or  receptacles, 
and  to  pay  In  to  the  dty  treasurer  of  the  dty 
of  St  Louis,  at  the  end  of  each  quarter,  fif- 
teen per  cent  of  the  gross  receipts  received 
by  the  said  Pred  B.  Belt  or  his  assigns, 
during  the  lifetime  of  the  franchise  granted 
by  this  ordinance. 

"Sec.  6.  Said  Fred  R.  Belt  or  his  assigns, 
shall.  In  connection  with  said  contract,  give 
his  or  their  bond  In  the  poial  sum  of  five 
thousand  dollars,  with  two  or  more  sureties, 
to  be  approved  by  the  mayor  and  council, 
conditioned  for  the  observance  of  all  said 
terms,  provisions  and  conditions,  and  for 
the  prompt  submi88l<Hi  of  said  quarterly 
statement  and  the  prompt  payment  of  all 
sums  of  money  herein  by  lilm  and  his  as- 
signs agreed  to  be  paid. 

"Sec.  7.  Where  a  remonstrance  Is  filed  by 
a  majority  of  the  resldenta  <jt  any  block  « 
blocks  In  the  city  against  the  erection  of 
any  box  or  boxes,  as  described  la  this  ord' 
nance,  then  It  shall  be  unlawful  to  plac 
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eaid  box  or  boxes  on  said  block  or  blocks. 

"Sec.  8.  If  said  Fred  R.  Belt,  or  his  as- 
BlsDS,  shall  fail  to  make  true  and  correct 
returns  of  receipts  as  afoi-esald,  or  shall  fall 
to  keep  said  boxes  In  a  saultarr  condition 
to  the  satisfaction  of  the  street  commission- 
er, or  shall  fail  to  clean  ont  said  boxes  daily, 
he  shall  forfeit  all  rights  granted  herein. 

"Approved  March  19,  190a" 

The  valldi^  of  the  ordinance  requiring 
"the  board  of  public  improvements"  to  enter 
Into  ttte  contract  with  relator,  Belt,  for  the 
exclusive  right  to  erect  and  maintain  bona 
to  be  placed  upon  the  streets  and  public 
places  of  St  IjouIb  for  the  coUectlou  and 
temporary  deposit  of  waste  paper  and  other 
litter  must  be  determined  by  the  cbar^  of 
St.  Ijoula.  So  much  of  section  27  of  article 
6  of  the  charter  as  is  pertinent  to  this  in- 
quiry is  In  these  words:  "The  assembly  shall 
have  no  iwwer  directly  to  contract  for  any 
public  work  or  Improvement  or  repairs  there* 
of,  contemplated  by  this  charter,  or  to  fix  the 
price  or  rate  th»efor;  bnt  the  board  of  pub- 
lic improvements  sliall.  In  all  cases,  except 
In  case  ot  necessary  repairs  reqnlrlng  prompt 
attention,  prepare  and  submit  to  the  assem- 
bly estimates  of  costs  ot  any  proposed  work, 
and,  under  the  direction  of  the  ordinance, 
shall  advertise  for  bids  as  provided  for  pur- 
chases by  the  commissioner  of  supplies,  and 
let  oat  said  work  contract  to  the  lowest 
responsible  bidder  subject  to  the  approval 
of  the  cooncIL  Any  (kher  mode  of  letting 
oQt  work  shall  be  held  as  iUegal  and  void." 
This  article  of  the  charter  baa  been  consid^ 
ered  by  the  St  Louis  court  of  appeals  in 
Cole  r.  Skralnka,  37  Alo.  App.  427,  in  an 
opinion  by  Judge  Rombauer.  In  which  he 
says:  "The  board  of  public  improvements  of 
the  city  of  St  Louis  are  the  agents  of  the 
dty  In  regard  to  all  street  improvements. 
All  ordinances  for  such  purposes  must  em- 
anate from  the  board."  Rev.  St.  1379.  p. 
1008,  {{  14r-16.  "The  assembly  had  no  power 
to  contract,  either  directly  or  Indirectly,  tor 
any  public  work."  Section  27,  p.  1610,  Rev. 
St.  1879.  "The  ordinances  are  all  framed  by 
the  board.  •  •  •  It  ia  an  inlUal  and 
necessary  step  of  the  contract"  etc.  Judge 
Bond  dissented  upon  another  point  and  that 
case  came  to  this  court,  and  the  opinion  of 
Judge  Rombauer  was  affirmed.  Ck>le  t. 
Skralnka.  106  Mo.  SOS,  16  8.  W.  491;  Verdin 
V.  City  of  St  Louis.  131  Mo.  26,  33  S.  W.  480, 
86  S.  W.  52.  In  City  of  St  Louis  v.  Oleason, 
88  Mo.  67,  14  S.  W.  768.  a  condemnation  pro- 
ceeding under  a  charter  provision  akin  to 
this  came  before  this  court  and  the  counsel 
for  the  property  owners  insisted  that  the 
Judgment  musfbe  reversed,  because  "'the  or- 
dinance failed  to  show  that  it  was  passed 
upon  by  the  unanimous  recommendation  of 
the  board  of  public  Improvements,  or  on  the 
petition  of  the  owners  of  the  major  part  of 
the  property  fronting  on  the  prt^Kwed  street"; 
emng  article  6,  1  2,  of  the  St  Louis  charter. 


This  court  unanimously  ruled  that  the  mu- 
nicipal assembly  had  no  power  to  act  no 
Jurisdiction  over  the  subject-matter,  until 
directed  by  the  board  of  public  Improvements, 
or  the  owners  of  a  major  portion  of  the 
ground  fronting  on  the  prc^osed  street  Un- 
til such  action  was  taken  by  the  board  of 
public  works  or  the  owners  of  the  ground, 
there  was  no  autbority  in  the  assembly  to 
pass  the  <H:dinance.  By  section  17  of  the  same 
article  6  it  Is  provided  that  "the  board  of 
public  Improvements  shall  recommend  to  tiie 
assembly  ordinances  for  the  repairing  and 
lining  ot  all  streets,  alleys  and  highways 
and  for  the  construction  of  cross-walks,  and 
no  ordinance  therefor  shall  be  passed  with- 
out such  recommendations." 

With  this  understanding,  then,  of  the  char- 
ter and  the  construction  placed  upon  It  by 
the  courts,  let  us  Inquire,  first  what  Is  the 
purpose  of  Ordinance  No.  19,9S1?  Clearly,  It 
Is  twofold:  to  clean  the  streets  of  waste 
paper  or  other  litter,  and  to  give  Belt  tbe 
exclusive  right  to  use  the  boxes  for  adver- 
tising purposes  for  10  years.  The  ordinance 
was  not  recommended  by  the  board  of  public 
Improvements,  and  they  deny  tbe  power  of 
the  assembly  to  pass  and  enforce  It  If  the 
ordinance  provides  for  public  work,  within 
the  meaning  of  the  charter.  It  must  be  held 
void.  The  cleaning  of  a  public  street  Is  so 
obviously  a  public  work  that  It  requires  no 
argument  to  make  it  more  so.  Unless  the 
purpose  was  to  rid  the  streets  of  an  unseemly 
appearance  by  removing  the  loose  paper  and 
litter,  no  reason  can  be  perceived  why  the 
assembly  shall  have  entertained  the  matter 
at  alL  If  such  was  the  purpose  of  the  ordi- 
nance, it  involved  a  pnblic  duty  and  a  public 
work,  which  the  assembly  sought  to  cast 
upon  a  public  body,  the  board  of  public  im- 
provements. If  the  wdlnance  was  not  en- 
acted to  subserve  a  public  purpose,  the  as- 
sembly had  no  power  or  authority  to  impose 
the  duty  It  did  on  the  board  of  public  Im- 
provements, whose  /unctions  are  public.  But 
as  the  charter  required  the  board  to  recom- 
mend the  ordinance,  and  prohibited  the  pas- 
sage of  an  ordinance  without  its  recommen- 
dation in  the  first  Instance,  the  ordinance 
was  Invalid  for  this,  if  no  othw,  reason. 
Counsel  for  relator,  however,  Insists  that  the 
assemUy  Is  forbidden  to  contract  for  public 
work  only  when  the  work  la  to  be  paid  for 
out  of  the  city  treasury,  because  section  28  of 
article  6  provides  that  "every  ordinance  re- 
quiring such  work  to  be  done  shall  contain 
a  specific  appropriation  from  the  revenue 
fund,"  etc.;  and,  as  this  ordinance  does  not 
contemplate  the  expenditure  of  public  funds, 
sections  17  and  27  of  article  6  do  not  apply 
to  the  ordinance  In  question.  We  do  not  so 
construe  section  28  of  article  6.  In  our 
opinion.  It  waa  almply  another  limita'tlon  upon 
the  ass^bly,  and  not  upon  section  27.  Sec- 
tion 27  expressly  prohibits  the  assembly  from 
directly  contracting  tor  "any  public  work 
contemplated  by  this  cbartor*"  vhlcb  oeces- 
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sarlly  Incladefe  the  Rtreet  cleaning  mentioned 
In  section  17.  The  porpoee  of  the  freehold- 
ers  Id  thns  restricting  the  OBBembl^  Is  man- 
ifest snd  twofold.  They  sought  to  create  a 
board  whose  experience  and  ability  wonld 
especially  fit  it  for  the  duty  of  contracting 
for  a  vast  Bystem  of  public  ImproTemrats, 
and  whose  estimates  should  guide  the  as- 
sembly  In  entering  upon  them;  and.  secondly, 
to  guard  against  extravagance  by  requiring 
that,  before  public  work  was  ordered  to  be 
done,  there  should  be  expert  estimates  made 
thereof.  Tlie  argument  of  counsel  for  relator 
la  strikingly  similar  to  that  of  counsel  In 
State  T.  Barlow,  48  Mo.  17.  In  that  case  a 
contract  bad  been  awarded  to  one  Henry  for 
lighting,  cleaning,  and  repairing  the  street 
lamps  of  St  Louis  for  one  year.  It  was  as- 
signed to  Dunn  with  the  consent  of  the  city, 
and  ^tended  from  year  to  3^r.  At  the  time 
the  contract  was  awarded,  the  charter  did 
not  require  public  work  to  be  let  to  the  low- 
est bidder,  but  prior  to  the  last  renewal  the 
charter  was  so  amended.  Aftw  the  amend- 
ment the  city  entered  into  a  new  contract 
with  one  Zelder,  and  the  comptroller,  having 
signed  Zelder's  contract,  refused  to  counter- 
sign Dnnn's  extension.  Thereupon  Dunn 
brought  a  proceeding  for  mandamus  In  this 
court  to  compel  the  comptroller  to  counter- 
sign bis  contract.  It  was  admitted  there  (as 
It  must  be  here)  that,  If  Dunn's  contract  was 
for  public  work.  It  violated  the  amended 
charter.  But  It  was  Insisted  then,  as  it  Is 
now  by  relator,  that  the  charter  did  not  apply 
to  that  particular  contract  The  argument 
Is  reported  thus:  "The  meaning  of  section 
17,  article  8,  Amendment  Charter,  approved 
March  4,  1870,  is  obvious:  (1)  Tlie  council 
staaU  not  contract  directly,  but  may  contract 
Indlrectiy,  for  work  Indicated  In  that  section, 
after  plans,  profiles,  estimates,  advertise- 
ments, and  bide  approved  by  the  council. 
(2>  But  DO  work,  Improvem^t  or  repairs 
mentioned  In  that  section  Is  to  be  let  oat 
after  advertisements  and  bids,  unless  It  l>e  of 
nature  to  admit  of  plans,  profiles,  and  esti- 
mates of  costs.  That  Is  perfectly  clear.  Sec- 
tion IS  enforces  the  same  view  wherein  it 
says  every  ordinance  requiring  soch  work 
shall  contain  a  specific  appropriation  from 
the  proper  revenue  or  fund,  based  on  an  esti- 
mate ot  cost  Now,  what  is  meant  by  such 
work?  Bvldentiy  that  of  which  profiles  and 
plans  may  be  made  and  submitted."  This 
is  predsdy  the  same  argument  that  is  now 
made.  Section  18  of  tbe  amendment  of  1870 
(now  section  28)  provides  that  every  ordi- 
nance inrvolvlng  soch  work  shall  make  an  ap- 
propriation therefor,  and  requires  plans  and 
npeciflcations  to  be  prepared,  and  an  estimate 
of  the  cost  made.  It  was  argued  In  that 
case  that  tbe  contract  did  not  CMitemplate 
public  wwk,  became  the  work  to  be  done  did 
not  admit  of  plana  and  apeclflcations.  and 
that  by  sectlcm  18  only  work  tbat  did  so 
admit  was  public  work.  Here  It  Is  said  that 
the  contract  does  not  Involve  public  work, 


because  the  ordinance  requiring  It  to  be  done 
does  not  contain  an  appropriation  therefor, 
and  tbat  wly  work  to  be  dcme  under  an  or- 
dinance so  requiring  Is  public  work  under 
the  charter.  This  court  rejected  the  argu- 
ment In  Dunn's  Ctase,  and  held  that,  although 
that  particular  contract  did  not  call  for  plans, 
profiles,  and  estimates  of  cost,  the  spirit  of 
tbe  ordinance  and  the  amended  charter  re- 
quired 8pectl3catioDB  and  competitive  bids,  and 
denied  tbe  assembly  or  city  council  the  power 
to  contract  dlrectiy  for  such  work.  Counsel 
dte  State  v.  City  of  St  Louia,  56  Mo.  277, 
but  very  candidly  admit  it  Is  op^  to  criti- 
cism, because  It  was  ruled  that  tbe  ordinance 
and  amended  charter  required  the  city  en- 
gineer to  make  tbe  plans  and  estimates,  and 
let  to  the  lowest  bidder,  only  when  tbe  work 
was  to  be  done  by  the  city,  and  paid  out  of 
tbe  city  treasury,  and  did  not  require  such 
plans,  specifications,  and  estimates,  and  com- 
petitive bidding  when  tbe  work  was  done  by 
ordinance  and  contract  of  the  city,  to  be  paid 
by  property  holders.  This  dl8tincti<m— if  It 
can  be  so  denominated— condenms  tbe  whole 
decision.  In  either  case  it  was  clearly  pub- 
lic work,  and,  if  the  principle  ot  competitive 
bidding  should  ever  be  applied  and  enforced, 
it  Is  when  the  dty  makes  public  im[arove- 
ments  at  the  expense  of  the  ownws  of  pri- 
vate property.  So,  in  this  case,  this  provi- 
sion of  tbe  charter  in  section  27 — one  of  tbe 
most  admirable  and  salutary  In  the  charter- 
applies  In  full  force.  Tbe  cleaning  of  the 
streets  bad  been  especially  confided  to  the 
board  of  pnbUc  Improvements.  If  deemed 
advisable  to  have  boxes  or  receptacles  for 
waste  paper  or  Utter,  It  was  eminentiy  prop- 
er that  the  board  should  specify  the  charac- 
ter, size,  and  material  out  of  which  they 
should  be  made,  and  an  estimate  of  tbe  num- 
ber to  be  required,  and  the  contract  should  be 
let  to  the  lowest  bidder,  and  without  these  es- 
B^tial  prerequisites  no  valid  ordinance  could 
be  passed. 

But  there  Is  another  view  to  be  taken  of 
this  ordinance.  It  subjects  the  public  streets 
to  a  purely  private  purpose,  to  wit,  the  ad- 
vertising of  Individual  business  and  enter- 
prises. Oan  tbe  city  devote  its  streets  to 
such  a  puiTose?  We  hold  tbat  it  cannot 
The  charter  gives  the  city  power  "to  regu- 
late the  use  of  the  streets."  Under  this 
grant  it  may.  It  is  true,  not  only  regulate 
the  travel  thereon,  but  It  may  allow  gaa, 
water,  aDd  sewer  pipes  to  be  laid  tboreln, 
and  permit  tel^rnqdi  and  telephone  poles  to 
be  erected  therein,  because  all  of  these  uses 
are  consistent  with  the  use  for  which  they  are 
dedicated  or  condemned.  Schopp  t.  Oity  ot 
St  Louis,  117  Mo.  138,  22  S.  W.  89S,  20  L.  B. 
A.  783.  But  It  has  been  held  by  this  court  that 
it  has  no  power  to  lease  out  portions  of  the 
street  for  huckster  stands  and  stalls.  Tbe 
"public  highways  btiong  from  side  to  side  and 
end  to  end  to  the  public,"  and  the  public  are 
entitled,  not  only  to  a  free  passage  along 
tbe  highway,  but  to  a  free  passage  aloD<^ 
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any  portion  of  tt  not  in  the  actual  use  of 
some  other  traveler,  "and  the  abutting  iffop- 
erty  owner  has  the  right  to  the  free  and 
unobstructed  passage  to  and  from  his  prop- 
erty." Schopp  T.  City  of  St  Louis.  117  Mo. 
136.  137,  22  S.  W.  898,  20  L.  B.  A.  783;  Sher- 
lock V.  Hallway  Co..  142  Mo.  172.  43  S.  W. 
629;  Enapp,  Stout  &  Ca  t.  St  Louis  I^^s- 
fer  By.  Co..  126  Mo.  26,  28  S.  W.  627;  Schul- 
enburg  &  Boeckeler  Lumber  Co.  v.  St  Louis, 
K.  &  N.  W.  B.  Co.,  129  Mo.  466,  81  S.  W.  796. 
And  it  was  held  In  Olaessner  t.  Association. 
100  Mo.  508,  18  S.  W.  707,  that  a  franchise 
to  lay  a  railroad  track  in  a  street  must  be 
for  a  public,  and  not  for  private,  purposes. 
Beferring  now  to  the  ordinance,  it  will  be 
observed  that  it  confers  upon  Belt  the  ex- 
clusive right  to  place  advertisements  on 
such  boxes  for  the  benefit  of  himself  and 
his  assigns.  In  a  word,  the  city  has  at- 
tempted to  farm  out  its  sidewalks  and  streets 
to  a  private  person  for  advertising.  Belt  Is  | 
free  to  make  his  own  charges  for  advertis-  : 
Ing.  No  power  is  reserved  to  the  city,  even 
if  it  were  a  purpose  to  which  it  could  devote 
the  streets,  to  regulate  the  charges  for  ad- 
vertisements. The  legislative  authority  of 
the  city  could  not  thus  be  delegated,  nor 
could  it  abdicate  Its  control  over  the  public 
streets,  held  by  it  In  trust  for  the  public,  and 
create  a  monopoly  In  favor  of  one  advertiser. 
Matthews  v.  City  of  Alexandria,  68  Mo.  116; 
Cooley,  Const  LIm.  (6tfa  Ed.)  247-253;  Gale 
V.  Village  of  Kalamazoo,  23  Mich.  344;  City 
of  Oakland  v.  Carpenter,  13  Cal.  540. 

But  it  is  said  that  it  is  no  objection  to  a 
public  franchise  that  Its  owner  may  derive 
a  private  gain  therefrom.  This  Is  unques- 
tionably true  when  the  use  Is  public,  and  the 
gain  arises  out  of  that  use;  such  as  street 
cars,  telegraph  and  telephones  lines.  In  this 
case,  however,  the  pecuniary  profits  to  Belt 
arise  fnHU  a  source  wholly  distinct  from 
any  public  use.  They  will  not  flow  naturally 
from  his  right  to  erect  and  maintain  boxes 
for  waste  paper,  but  solely  from  a  distinct 
privilege  in  which  the  public  are  not  inter- 
ested, to  wit  bis  exclusive  right  to  use  the 
streets  for  advertising  purposes,  a  purely 
private  and  collateral  enterprise.  We  are 
clear  that  the  streets  cannot  be  devoted  to 
such  a  private  purpose.  With  what  sort  of 
propriety  or  fairness  can  the  city  farm  out 
to  Belt  and  his  assigns  the  right  to  erect  a 
box  on  a  sidewalk  in  front  of  a  business 
bouse,  and  not  only  thus  deprive  the  pro- 
prietor, who  has  been  compelled  to  construct 
the  sidewalk  and  pay  for  improving  the  | 
street  in  front  of  his  premises,  of  the  free 
access.  Ingress,  and  egress  from  bis  store, 
but  to  advertise  the  goods  of  a  rival  in  the 
same  line  of  boslnesa?  The  question  fur- 
nishes tta  own  answer.  The  dty  had  no  such 
power. 

We  have  considered  the  two  i^amouut 
purposes  of  this  ordinance  separately,  and 
our  conclusion  Is  that  the  cleaning  of  the 
streets  is  a  public  duty,  required  to  be  ac- 


cmnpllshed  by  pnbUc  work,  and  the  chartH- 
negatlves  the  power  of  the  assembly  to  di- 
rectly contract  therefw,  but  it  must  be  first 
recommended  by  the  board,  aa  required  by 
the  charter.  Second.  The  city  has  no  power 
to  let  out  the  sidewalks  and  streets  to  a  pri- 
vate person  for  advertising  purposes,  even 
though  he  should  pay  It  a  per  cent  of  the 
property;  and  the  c(HnbInlng  of  these  two 
Illegal  purposes  In  cme  ordinance  doee  not 
make  it  valid.  The  Julia  Building  Case,  88 
Mo.  258.  State  v.  Schwelckhardt  100  Mo.  496. 
19  S.  W.  47,  and  the  Subway  Case.  146  Mo. 
561,  46  S.  W.  981,  have  no  bearing  oo  the 
questions  here  decided.  The  Julia  Building 
Case  and  the  Subway  Case  were  put  upon 
the  distinct  ground  that  they  were  pnbUc 
uses,  and  the  Schwelckhardt  Case  Involved 
only  the  validity  of  an  ordinance  granting 
him  the  privilege  of  selling  refreshmuits  In 
Forest  Park,  This  court  held  that  a  park 
was  a  place  devoted  to  amusement  comfort 
and  recreation  of  the  public;  that  the  power 
to  regulate  parks  Included  the  power  to  make 
all  reasonable  regulations  to  promote  socb 
objects. 

2.  This  Is  a  proceeding  for  a  writ  of  man- 
damns  to  cMupel  the  board  of  public  im- 
provements to  make  a  contract  with  Belt 
for  the  erection  of  boxes  or  rec^tacles  In 
which  to  put  waste  paper  and  other  litter  on 
the  streets.  The  relative  duties  of  the  board 
and  Belt  are  not  defined  In  the  ordinance, 
save  as  to  certain  restrlctl<ms,  bnt  as  the 
board  have  been  deiUed  their  charter  privi- 
lege and  duty  of  making  the  necessary  spec- 
Iflcations  and  estimates,  how  can  this  court 
proceed  to  make  the  contract  for  the  parties 
by  commanding  the  board  to  contract  for  a 
certain  number  of  boxes  of  a  certain  dimen- 
sion and  of  certain  material.  Suppose  Mr. 
Belt  desires  the  boxes  large  enough  to  prop- 
erly advertise  a  circus,  and  the  board  should 
think  such  boxes  would  constitute  an  un- 
sightly obetructlon  of  the  sidewalk,  amount- 
ing to  a  nuisance  to  the  merchant  who  does 
business  in  the  abutting  building,  are  we  to 
determine  It  by  our  pwemptory  writ?  We 
do  not  think  the  writ  can  be  need  to  snbserve 
such  a  puipose. 

3.  it  remains  only  to  consider  the  further 
contention  that  this  is  clearly  a  franchise 
legislation,  and  as  thus  construed  It  is  not 
obnoxious  to  the  objection  that  It  attempt 
to  grant  a  monc^ly  of  the  advertising  busi- 
ness In  the  streets  of  St  Louis,  or  that  It 
Is  a  grant  of  an  exduslTe  privHegei.  While 
its  purpose  was  obviously  to  grant  an  ex- 
clusive privilege,  and  without  this  privilege 
the  contract  would  be  wb<rfly  undesirable 
and  profitless,  no  intimation  that  such  was 
Its  purpose  Is  disclosed  In  its  title,  and  it 
falls  within  the  rule  laid  down  by  this  court 
in  City  of  Kansas  City  v.  Payne,  71  Mo.  162, 
wherein  it  was  aptly  said,  "The  body  of  the 
bill  expresses  its  object;  the  title  disguises 
and  conceals  It"  The  city  was,  moreover, 
without  authority,  as  already  said,  to  grant 
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nicb  A  Cnnchiae.  Hie  altenuitlTe  writ  must 
be  held  to  have  been  Improvldently  granted, 
and  it  iB  therefore  ordered  quashed,  and  the 
proceeding  dismissed,  at  the  cost  of  relator. 

BUKGESS.  C.  J.,  and  ROBINSON,  BRACB, 
and  VALHAMT,  JJ.,  concur.  SHERWOOD 
and  MARSHALL,  JJ..  dissent. 

MARSHALL.  J.  This  Is  an  original  pro- 
ceeding by  mandamus  to  compel  the  board 
of  public  improvements  of  St  Loais  to  enter 
Into  a  contract  with  relator  pursuant  to  the 
proTisIons  of  an  ordinance  of  the  city  num- 
bered 19.984.  Tb&t  ordinance,  briefly  stated, 
authorizes  and  directs  the  board  of  public 
improvements  to  erect  and  maintain  at  such 
convenient  and  suitable  locations  upon  the 
streets  as  the  board  may  designate  suitable 
boxes  or  receptacles  for  the  collection  and 
temporary  depositing  of  such  wastfe  paper  or 
other  Utter  as  Is  or  Is  likely  to  be  cast  upon 
the  streets,  and  to  provide  for  keeping  such 
boxes  clean,  and  for  the  removal  of  such  de- 
posits,- and,  to  accomplish  the  purpose  In- 
tended, the  ordinance  directs  the  board  to 
enter  into  a  contract  for  10  years  with  re- 
lator to  erect,  maintain,  and  keep  clean  such 
boxes,  and  to  remove  such  litter  at  the  re- 
lator's expense,  and  without  cost  to  the  city 
at  all.  The  consideration  to  the  relator  for 
such  work,  labor,  and  expense  is  that  he 
shall  have  the  right  to  place  on  such  boxes 
such  adyertlsements,  made  of  tin  or  other 
metal,  as  might  be  approved  by  the  board 
of  public  improvements,  but  not  such  as  are 
of  an  Immoral  or  disreputable  character. 
The  ordinance  required  relator  to  make  quar- 
terly statements  of  the  amount  he  receives 
from  such  advertisements  and  to  pay  the 
city  15  per  cent  of  such  gross  receipts.  The 
ordinance  probibits  tbe  erection  of  such  box- 
es on  any  block  or  blocks  If  a  majority  of 
the  residents  of  the  block  remoostrato 
agfllnat  It.  It  also  provides  that  the  relator 
.<hall  give  a  ^,000  bond  to  secure  perform- 
ance of  the  contract  on  his  part  and  for 
n'forfelture  of  his  rights  if  he  fails  to  make 
true  and  correct  returns  of  receipts,  or  falls 
to  keep  the  boxes  in  a  sanitary  condition, 
or  fails  to  remove  such  deposits  from  such 
boxes  daily.  The  defendants  set  up  three 
grounds  for  refusing  to  enter  Into  such  a 
contract:  (1)  That  the  ordinance  Is  void,  be- 
cause it  requires  the  board  of  public  Improve- 
uients  to  make  a  contract  wltih  relator  which 
involves  public  work;  (2)  that  the  ordinance 
is  void  because  it  undertakes  to  grant  to  re- 
lator the  light  to  use  tbe  streets  for  a  pri- 
vate purpose;  and  (3)  that  the  ordinance  is 
void  because  It  contains  more  than  one  sub- 
ject 

ETei7  one  will  at  once  concede  that  If  all 
or  any  of  these  objections  Is  well  taken,  tbe 
ordinance  Is  void.  If  the  ordinance  involves 
any  public  work  or  Improvement  or  repairs 
thereof,  it  Is  void,  for  section  27  of  article  6 
of  the  city  charter  expressly  prohlblto  the 


municipal  assembly  from  directly  contracttog 
for  such  matters  or  from  fixing  the  price  or 
rate  therefor,  and  requires  the  board  of  pub- 
lic improvements  in  aU  casee  (except  In  case 
of  necessary  repairs  requiring  pion^t  atten- 
tion) to  prepare  and  submit  to  the  assembly 
estimates  of  the  cost  of  any  proposed  wmrk, 
and,  under  the  direction  of  the  ordinance,  to 
advertise  for  bids,  and  let  out  such  work  by 
contract  to  the  lowest  responsIWe  bidder, 
subject  to  the  approval  of  the  council;  and 
makes  any  other  mode  of  letting  out  work  Il- 
legal and  void.  Section  14  of  article  6,  pro- 
hibits the  assembly  from  passing  any  ordi- 
nance for  the  construction  or  reconstmction 
of  any  street  alley,  or  public  highway  unless 
such  ordinance  is  recommended  by  tbe  Iward 
of  public  improvements.  Section  IS,  art.  6, 
provides  that  "all  ordinances  recommended 
by  said  board  shall  specify  the  character  of 
the  work,  its  extent  the  material  to  be  used,, 
the  manner  and  general  regulations  under- 
which  it  shall  be  executed,  and  the  fund  out 
of  which  it  stiall  be  paid,  and  shall  be  en- 
dorsed with  the  estimate  of  the  cost  there- 
of," etc.  Section  17,  art.  6,  provides:  "The- 
board  of  public  improvements  shall  recom- 
mend to  the  assembly  ordinances  for  the  re- 
pairing and  cleaning  of  all  streets  and  high- 
ways, and  for  the  construction  of  cross- 
walks, and  no  ordinance  therefor  sball 
be  passed  without  such  recommendations." 
From  these  charter  provisions  it  la  clear  that 
the  assembly  has 'no  power  to  pass  any  ordi- 
nance for  the  doing  of  any  public  work,  or 
making  any  Improvement  or  repairs  thereof, 
or  for  cleaning  streets,  or  constructing  side- 
walks, unless  tbe  ordinance  Is  recommended 
by  the  board  of  public  Improvements.  The 
reason  for  all  which  Is  manifest  not  only 
from  the  charter  of  the  dty.  but  also  from 
the  history  of  the  evolution  of  that  charter, 
and  of  BlmlUr  provlBlcHU  In  the  charters  of 
other  cities. 

The  board  of  public  Improvements  Is  com- 
posed of  persons  specially  selected  because 
of  their  ability  and  skill  to  deal  with  such 
questlona  The  members  of  tbe  assembly  are 
not  required  to  possess,  and  do  not  generally 
possess,  such  ability  or  skill.  There  are 
many  features  of  protection  preserved  to  the 
citizen  before  even  the  board  of  pnbllc  Im- 
provements can  recommend  such  ordinances. 
There  must  be  notice  and  public  hearings, 
opportunity  to  consent  or  object,  given  to  tbe 
citizen  before  even  the  board*  can  act.  So, 
while  the  board  is  a  check  upon  the  assem- 
bly, the  people  themselves  are  a  check  uiKm 
the  board.  These  provisions  are  wise  and 
salutary.  They  afford  the  greatest  oppor- 
tunity of  ascertaining,  regarding,  and  pro- 
tecting the  rights  of  the  people,  and  are  safe- 
guards against  improper  or  Jobbing  con- 
tracts. It  may  be  broadly  and  emphatically 
stated,  therefore,  that  no  contract  for  any 
kind,  character,  or  species  of  public  work,  or 
Improvements  or  repairs  tlierec^  or  toe  clean- 
ing streets,  la  valid  unless  the  ordinance  au- 
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tboiiztng  it  is  reconunended  hj  the  board  of 
public  ImproTementi*  after  It  baa  falthfally 
complied  with  all  charter  prereQulaltes  to  Its 
action.  Ttala  iwc^HMilti(»i  cannot  be  stated  too 
Btronglr  or  unequlvoc^ly.  If.  therefore,  the 
onUnance  before  the  court  in  this  case  con- 
templates, involvea,  or  provides  for  the  doing 
of  any  public  worlE,  or  the  making  of  any 
pubUc  improTement,  or  the  cleaning  of  the 
streets,  It  falla  within  the  oondemnatlw  (tf 
the  rule  announced,  and  la  rold.  The  ei-uclal 
question,  therefwe.  Is,  does  the  erection, 
maintenance,  and  keeping  clean  of  boxes  In 
which  waste  paper  and  Utter  may  be  deport- 
ed fall  within  the  terms  "public  work,"  "im* 
provements,"  or  "street  cleaning,"  as  these 
words  are  used  In  the  charter?  The  cases  of 
Oole  V.  Skrainka,  87  Ho.  App.  427,  and  dly 
of  St  Louis  T.  Gleasou,  88  Mo.  67,  14  S.  "W. 
76ti.  throw  no.  light  tm  the  Inquiry,  for  the 
ordinances  questioned  In  both  of  those  cases 
were  reconunended  by  the  board  ot  public 
lmproT«ments,  and  the  attack  was  upon  the 
alleged  disregard  of  the  board  to  obey  the 
charter  requirements  as  to  Its  ^oceedlngs, 
and  hence  they  did  not  involve  the  right  ot 
the  assembly  to  pass  an  ordinance  unless  It 
was  reconunended  by  the  board.  The  ordi- 
nance in  the  Oole  Case  was  for  the  recon- 
struction of  a  street,  which  is  clearly  public 
work  or  improvement  and  the  ordinance  In 
the  Gleason  Case  was  for  the  establishment 
of  Benton  street  which  is  clearly  a  public 
Improvement,  and  such  an  ordinance  Is  ex- 
pressly required  by  section  2,  article  6,  to 
be  recommended  by  the  board  of  public  Im- 
provements. The  case  of  State  v.  Barlow, 
48  Mo.  17,  invcdved  this  question:  Dunn  had 
a  contract  vrith  the  dty  to  light;  clean,  and 
keep  In  repair  the  street  lamps,  which  had 
been  made  the  ci^  engineer,  and  extended 
from  time  to  time,  and  which  was  perfectly 
legal  when  made.  The  charter  of  the  city 
was  amended  by  the  act  of  March  4,  1870^ 
and  It  was  then  provided  for  the  first  time 
that  the  city  council  should  have  no  power 
directly  to  contract  for  any  public  work  or 
Improvements,  or  repairs  thereof,  nor  to  fix 
the  price  or  rate  therefor,  but  that  the  city  en- 
gineer should  in  all  cases  except  in  cases  of 
necessary  repairs  prepare  , and  submit  to  the 
council  plans,  profiles,  and  estimates  of  cost 
of  any  proposed  work,  and  under  the  direction 
of  ordinance  should  advertise  for  bids,  and 
let  out  the*  work  by  contract  to  the  lowest 
and  best  bidder,  subject  to  the  approval  of 
the  council.  It  will  be  observed  that  this 
provision  is  substantially  the  same  as  sec- 
tion 27  of  article  6  of  the  present  charter, 
except  that  the  board  of  public  Improve- 
ments takes  the  place  of  the  city  engineer. 
After  the  act  went  Into  effect  the  city  con- 
tracted In  the  manner  provided  by  the  char- 
ter with  one  LIder  to  light  clean,  and  repair 
the  street  lamps.  Thereupon  Dunn  brought 
mandamus  to  compel  the  city  comptroller 
to  approve  an  extension  of  his  contract  made 
by  the  dty  engineer  on  the  8d  of  January. 


1B71,  for  a  year  ending  March  1,  1S72. 
It  was  held  that  the  amended  charter  su- 
peraeded  1^  wdlnance  regulation  In  force 
when  the  chai>ter  was  enacted,  and  that  the 
power  given  the  city  mgineer  by  tiie  ordi- 
nance to  make  such  a  contract  was  ipso 
facto  taken  away  by  the  amendment  to  the 
charter.  Then  can  be  no  doubt  that  the 
lighting,  cleaning,  and  repairing  of  tbe  street 
lamps  Is  puUic  work,  within  the  meaning  of 
that  twm  as  used  In  tiie  charter  oi  1870  and 
In  the  present  diarter  of  St  Ix>uls,  and  hence 
the  municipal  assembly  did  not  then  hare, 
and  has  not  now,  the  power  to  directly  con- 
tract ther^or.  These  are  all  the  cases  that 
have  been  dted  to  show  that  the  ordinance 
in  qnesticm  relates  to  public  work,  uid  it  Is 
too  plain  to  admit  of  debate  that  they  do  not 
determine  or  solve,  or  settie  the  question 
Involved.  ,  This  leaves  this  case  without  di- 
rect ccmtrolllng  or  binding  precedent  in  the 
decl8l(Hi8  of  the  courts  of  this  state.  In  fact 
no  case  ^m  this  oc  any  other  Jurisdiction 
has  been  cited  which  attempts  to,  define 
whether  placing  such  boxes  for  such  purpose 
on  the  streets  constitutes  public  work  or  im- 
provements or  not  The  solution  of  the  prob- 
lem must  therefotei,  be  found  in  fundamental 
principles,  or  be  reasoned  out  1^  analogy. 

In  considering  the  meaning  <a  the  terms 
"public  works"  and  "improvements,"  used  in 
section  27  of  article  6,  the  provisions  of  para- 
graph 2,  S  26,  art  3,  of  the  city  charter  must 
also  be  borne  in  mind.  Those  provltions  are: 
"The  mayor  and  assembly  shall  have  power 
within  the  dty  by  ordinance  not  Inconsistent 
with  the  constitution  or  any  law  of  this  state, 
or  of  this  charter,  *  *  *  to '  establish, 
open,  vacfUe,  alter,  widen,  extend,  pave  or 
otherwise  Improve  and  sprinkle  all  streets, 
avenues;  *  *  *  to  construct  and  keep  in 
repair  all  bridges,  streets,  sewers  and  drains, 
aud  to  regulate  tlie  use  thereof."  Section  27 
of  article  6  and  section  26  of  artide  8  are 
in  pari  materia,  and  must  be  construed  to- 
gether, and  full  force  given  to  every  part  of 
each,  If  possible.  It  will  thua  be  seen  that 
if  the  putpose  of  an  ordinance  relates  to  pub- 
lic work  or  improvements,  the  assemb^  can- 
not under  section  27,  art  0,  legally  pass  the 
OTdlnancei  unless  it  is  racommended  by  the 
board  ot  public  improvements,  and  the  wortc 
must  be  let  by  competitive  bidding  to  the 
lowest  responsible  bidder;  whereas,  If  the 
ordinance  simply  regulates  a  particular  use 
of  a  street  the  munldpal  assembly  has  full 
and  sole  power  to  deal  with  the  matter,  un- 
der section  26  of  artide  S,  and  the  board  of 
public  Improvements  has  nothing  to  do  with 
It.  The  plain  reason  Is  that  the  board  Is  con- 
stituted of  experts  as  to 'the  question  of  'the 
character  of  public  work  and  Improvements. 
Its  extent  the  material  to  be  used,  the  man- 
ner and  general  regulations  under  which  It 
Bhull  be  executed,"  but  the  assembly  Is  Just 
as  qualified  as  the  board  to  properly  and  In- 
telligently regulate  the  use  of  the  streets. 
In  other  words,  because  of  their  special  edu- 
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cation  and  braining,  tbe  board  1b  given  the 
power  to  determine,  in  the  flrst  place,  the 
manner,  method,  character,  extent,  and  plans 
to  be  observed  in  creating,  doiiv*  or  making 
public  vork  or  Iniprovements  (In  thla  case 
a  street),  but  the  assembly  Is  authorized  by 
the  charter  to  regulate  the  use  of  the  street 
after  It  U  Improved.  The  board  deals  In 
engineering  or  buUdlng  problems,  -while  the 
assembly  deals  with  governmental  questions 
or  questions  of  proprietorship.  '  An  architect 
Is  better  quallfled  to  judge  of  the  construc- 
tion of  a  house  than  the  owner,  bat  the  own- 
er Is  probably  better  qualified  than  the  ardil- 
tect  to  Judge  of  the  business  question  ot 
what  use  the  hbuse  shall  be  applied  to  after 
it  Is  constructed.  There  Is  a  practical,  ctnn- 
mon  sense,  and  generally  accepted  difference 
In  meaning  Iwtween  a  public  Improvement 
and  a  puiillc  use  of  a  public  improvement 
This  difference  is  recf^nlsed  In  section  26  of 
article  3,  for  the  mayor  and  assembly  are 
given  power  by  ordinance  not  Inconsistent 
with  the  other  provisions  of  ttie  charter  to 
Improve,  construct  and  keep  in  repair  all 
streets,  and  to  regulate  the  use  thereof; 
thereby  plainly  contemplating  that,  if  the 
street  Is  to  be  improved,  or  constructed,  or 
repaired,  the  provisions  (tf  section  27  of  ar> 
tide  6  ajftfly^  and  an  ordinance  therefor  can 
only  be  passed  when  recommended  by  the 
board  of  public  improvements,  and  the  work 
thereby  authorized  can  only  be  done  by  con- 
tract let  by  competitive  bidding;  but  If  the 
ordinance  is  simply  to  regulate  the  use  of 
tlie  street  after  It  is  Improved  or  constructed, 
the  assembly  alone  has  power  to  deal  with 
the  question.  This  dlstlnctiim  la  made  more 
apparent  If  the  ordinance  should  relate  to  the 
Bse  of  an  unimproved  street  for  In  such 
cases  no  engineering  or  expert  skill  Is  need- 
ed, and  the  question  Is  purely  a  governmen- 
tal or  boslneaB  one  as  to  whether  the  use  is 
a  proper  one.  There  Is  also  In  law  and  In 
common  aense  a  well-defined  difference  be- 
tween a  puUie  Improvement  and  a  public 
utility.  Gonstmcting  or  Improving  a  street 
an  alley,  or  wharf,  a  sewer,  a  drain,  a  pnbUc 
highway  of  any  kind,  waterworks,  gas  wwks, 
and  other  like  matters,  constitute  a  public 
improvement  ud  all  work  done  In  relation 
to  repairing,  lighting,  and  cleaning  streets  is 
inibllc  ^rotk.  Ordlnuices  relating  to  such 
matters  can  only  be  passed  upon  the  recom- 
mendation of  the  board  of  public  improve- 
ments. But  among  the  public  utilities  which 
the  assembly  may.  wlthoat  the  reconmienda- 
tion  of  the  board  ot  public  improvements,  per- 
mit the  streets  to  be  used  for  may  be  men- 
tioned, as  lUustrations  merely,  street  cars, 
telegraph,  telephony  electric  light,  heat  and 
power,  p<de8  and  wires,  gas  jUpee,  water 
plpe%  subways,  overhead  or  underground 
street-car  wires,  and  the  like.  2  DllL  Mun. 
Corp.  (4th  Bd.)  I  680  et  seq.  In  short  as  is 
well  stated  by  Judge  Dillon  (2  DUL  Hun. 
Corp.  [4th  Ed.]  p.  844,  g  708,  note  1):  «1n 
the  absence  of  special  constitutions!  restric- 


timS;  and  where  property  r^hts  are  not  in- 
vaded, the  power  of  the  legislature  over  all 
streets  and  highways  and  public  places,  and 
tlielr  uses.  Is  plenary."  And  the  same  team- 
ed author,  In  section  688,  says:  'TThe  power 
of  the  public,  or  of  the  municipal  authori- 
ties representing  by  delegated  authorl^  the 
public  [as  shown  above,  this  power  Is  ex- 
pressly delegated  to  the  assembly  of  St  Louis 
by  section  26  of  arUde  3]  over  streets  is  not 
confined  to  their  use  tm  the  sole  purpose  of 
travel,  but  they  may  be  used  for  many  other 
pmposes  required  by  the  public  convenience. 
The  uses  to  whldi  streets  In  towns  and  dties 
may  legitimately  be  put  are  greater  and  more 
numerous  than  with  respect  to  ordinary  roads 
or  highways  in  the  country.  With  reference 
to  the  latter,  all  tiie  pubUc  requlm  Is  the 
easement  of  passage  and  its  inddents.  and 
hence  the  owner  of  the  soil  parts  with  this 
use  only,  retaining  the  sdl,  and.  by  virtue  of 
this  ownership,  is  entitled,  except  fOr  pur^ 
poses  of  repairs^  to  the  earth,  timber,  and 
grass  growing  thereon,  ani  to  all  minerals, 
quarries,  and  springs  below  the  surface;  and 
he  may  maintain  actions  against  those  who 
obstruct  the  road  or  interfere  with  his  lights 
therein.  But  with  respect  to  streets  in  popu- 
lous places  the  poUlc  convenience  requires 
more  than  the  men  right  to  pass  over  and 
upon  them."  lUustntting  tiie  difference  of 
the  uses  which  a  dty  may  authorise  of  Its 
streets,  the  author  devotes  76  pages  (pages 
8I778&4)  to  the  enumeration  of  uses  which 
has  been  held  legsl  and  proper,  all  of  which 
fall  within  the  term  "public  utilltlee,"  and 
not  one  of  whldi  can  be  classlfled  as  "pub- 
lic work"  or  *1mproT«nenta"  It  Is  true 
that  In  some  degree  every  Improrement  Is  a 
public  utill^,  and  likewise  every  utility  Is  a 
public  Improvement  Ammg  lexicographers 
a  distinction  Is  made  between  a  public  Im- 
provement and  a  pnblle  utility,  and  by  some 
a  public  utility  is  distinguished  from  a  pub- 
lic use,  and  it  Is  said,  "Utility  Is  somewhat 
more  abstract  and  philosophical  than  useful- 
ness use,  and  Is  often  employed  to  denote 
adoption  to  produce  a  valuable  result,  while 
■usefulness  denotes  the  actual  production  of 
such  result"  Stend.  Diet,  tit  "UtiUty." 
But  no  layman,  lexicographer,  or  lawyer  has 
ever  failed  to  mark  the  difference  between 
an  Improvement  and  a  use  of  a  street  and 
the  instances  above  cited  clearly  define  tbat 
dlfferoice  to  the  Judldal  mind.  It  Is  mani- 
fest that  this  ordinance  does  not  rest  upon 
the  power  or  duty  to  dean  the  streeto,  and, 
if  It  did.  It  would  be  void,  under  section  17 
of  article  6  of  the  charter,  because  such  cffdl- 
nances  must  be  recommended  by  the  board 
of  public  Improvements.  The  purpose  of  the 
ordinance,  and  the  practical  utility  or  use  to 
the  public,  is  to  prevent  the  streets  from  be- 
ing littered  by  affording  storekeepers  and  the 
general  public  a  convenient  and  suitable 
place  to  deposit  llttor  Instead  of  swe^ng  it 
w  throwing  it  upon  the  street  thereby  mak- 
ing them  dirty,  and  makii^  It  necessary  for 


Digitized  by  Google 


666 


61  S0UTHWB8TEBN  REPORTER. 


(Mo. 


the  dij  to  go  to  the  expense  of  cleaning 
tliem.  The  city  charter  requires  all  ordi- 
nances for  cleaning  the  streets  to  be  recom- 
mended by  the  board  of  public  Improvementa. 
and  that  course  is  observed  as  to  cleaning 
the  streets.  But,  while  a  sidewalk  is  a  part 
of  a  street,  the  city  does  not  clean  the  side- 
walks. It  requires  the  abutting  property 
owner  to  do  that  work.  Rev.  Ord.  St  Loufs, 
art.  9,  c.  14,  i  374.  The  city  ordinance  also 
makes  It  a  misdemeanor  for  any  person  to  de- 
posit dirt  or  rubbish  of  any  kind  or  descrip- 
tion upon  any  street,  alley,  or  public  or  pri- 
vate highway.  Rev.  Ord.  St.  Louis,  8  375. 
Storekeepers,  therefore,  will  be  benefited  by 
this  ordinance  by  being  afforded  convenient 
and  suitable  receptacles  for  depositing  the 
waste  paper  and  Utter  that  dally  accumulates 
In  their  stores.  This  Is  itself  no  small  or  in- 
considerable utility  and  saving  to  them,  and 
therefore  the  use  of  the  street  for  this  pur- 
pose is  a  legitimate  public  use,  and  the  pow- 
er, under  the  city  charter,  is  vested  solely 
and  exclusively  in  the  assembly,  and  the 
board  of  public  Improvements  has  no  control 
over  such  matters,  or  over  ordinances  au- 
thorizing such  a  use.  This  ordinance,  there- 
fore, does  not  involve  public  work,  and  hence 
the  first  dbjectton  of  the  defendant  Is  unten- 
able. 

2.  It  is  argued  that  the  tise  of  the  streets 
authorized  by  this  ordinance  Is  for  a  private 
purpose;  that  is,  it  is  claimed  that  the  ordi- 
nance authorizes  the  relator  to  place  adver- 
tisements oo  the  boxes,  and  hence  the  profit 
to  the  relator  Is  the  primary  purpose  of  the 
ordinance,  and,  this  being  a  matter  of  pri- 
vate gain,  the  use  is  private,  and  not  public. 
The  same  objection  can  be  made,  and  has 
been  unsuccessfully  made,  to  ordinances 
granting  the  use  of  streets  to  street-car  lines, 
telegraph,  telephone,  electric  light,  heat  and 
power  lines,  gas,  water,  and  subway  com- 
panies, and  the  like.  All  such  companies 
are  organized  for  private  gain,  and  Indi- 
viduals get  usually  00  per  cent,  (in  some 
cases  all)  of  the  profits  arising  from  the  use 
of  the  streets  for  such  purposes.  Yet,  be- 
cause they  subserve  a  public  use,— constitute 
a  public  utility,— the  use  has  uniformly  been 
held  public,  and  not  private.  The  same  ob- 
jection as  to  advertisements  can  be  made 
to  street-car  lines,  for  such  companies  derive 
a  profit  from  permitting  advertisements  to 
be  placed  in  their  cars,  and  the  city  gets 
no  part  of  the  profits  arising  from  such  ad- 
vertisements, whereas  here  the  city  gets  15 
per  cent  of  the  gross  receipts.  But  the  fact 
that  the  city  gets  all  or  any  proportion  or 
none  of  the  profits  arising  from  advertise- 
ments placed  on  such  receptacles,  or  allow- 
ed by  street-car  companies  to  be  placed  In 
their  cars,  or  by  telegraph  or  telephone  com- 
panies to  be  placed  on  their  poles,  does  not 
in  any  manner  even  tend  to  determine  the 
question  of  whether  the  receptacles  or  street- 
car lines  or  telegraph  or  telephone  poles  are 
or  are  not  public  utiUtlee  which  make  the 


use  of  the  streets  public,  and  not  private. 
Neither  does  the  question  whether  the  pri- 
mary and  principal  purpose  of  and  induce- 
ment to  the  persons  granted  such  franchises 
Is  for  private  gain,  and  the  public  profit  or 
advantage  Is  of  only  an  insignificant  and 
secondary  nature,  a  fair  or  determining  test 
to  apply  to  the  validity  of  such  an  ordinance; 
for  these  conditions  are  present  In  all  cases 
of  public  utilities  that  are  furnished  by  pri- 
vate persons  at  their  own  cost.  The  crucial 
and  final  test  Is,  does  the  use — utility— sub- 
seiTe  a  public  purpose;  does  it  furnish  a 
natural  need  of  the  city  or  its  citizens;  does 
it  contribute  to  their  comfort  prosperity,  or 
happiness?  If  It  does.  It  Is.  public;  other- 
wise not.  The  proportion  between  the  pub- 
lic and  the  private  benefit  derived  from  the 
use  Is  not  a  determining  factor  In  the  prob- 
lem. If  the  public  is  benefited  in  any  de- 
gree, the  use  Is  public,  even  though  the  in- 
dividual who  furnishes  the  small  benefit  to 
the  public  may  be  benefited  many  times  as 
much  as  the  public.  The  cases  of  Mathews 
T.  City  of  Alexandria,  68  Mo.  115;  Glasgow 
V.  City  of  St  Louis,  87  Mo.  678;  Cummlngs 
V.  City  of  St  Louis,  90  Mo.  259.  2  S.  W. 
130;  Glaessner'v.  Association,  100  Mo.  508. 
18  S.  W.  707;  Schopp  V.  City  of  St  Louis,  117 
Mo.  131,  22  S.  W.  898,  20  L.  R.  A.  783.  and 
Berry-Horn  Coal  Co.  v.  Scmggs-McClure 
Coal  Co.,  62  Mo.  App.  93,— relied  upon  by 
the  defendants,  were  all  cases  where  the 
use  of  the  streets  was  solely  and  exclusively 
for  private  purposes,  and  where  the  public 
derived  not  the  slightest  atom  of  benefit. 
Hence  they  do  not  sustain  the  objection 
to  the  validity  of  this  ordinance,  but,  on  the 
contrary,  illustrate  and  Illumine  the  differ- 
ences here  pointed  out.  And  when  those 
cases  are  read  in  connection  with  the  cases 
of  Julia  Building  Ass'n  v.  Bell  Tel.  Co.,  88 
Mo.  258;  Atlantic  &  P.  R.  Co.  v.  City  of 
St.  Louis,  66  Mo.  228;  Porter  v.  Railroad 
Co.,  33  Mo.  128;  and  the  multiplicity  of 
cases  cited  by  Judge  Dillon  (2  Dill.  Mun. 
Corp,  [4th  Ed.]  pp.  817-a>4)  relating  to  al- 
lowable uses  of  a  street  by  individuals  or 
ftrlvate  corporations  whose  primary  object 
Is  private  gain,  but  which  furnish  a  public 
utility  In  some  modicum,— the  conclusion  Is 
logically  and  legally  Irresistible  that  this  or- 
dinance falls  within  the  latter  class  of  cases, 
and  Is  a  legal  exercise  of  the  governmental 
power  conferred  by  the  charter  upon  the 
assembly  of  St.  Louis,  and  that  the  pnrpode 
is  public,  notwithstanding  85  per  cent  of  the 
profits  Inures  to  a  private  person.  It  is  urg- 
ed, however,  that  It  would  enable  the  relator 
to  place  in  front  of  a  merchant's  store  an 
advertisement  of  his  rival  In  business,  and 
hence  the  ordinance  Is  unfair.  This  might 
be  a  proper  argument  when  made  to  the 
assembly  against  exercising  Its  charter  pow- 
er in  considering  and  adopting  the  ordinance, 
but  the  power  being  vested  In  that  body, 
the  courts  have  no  right  to  review  \t,  or 
reverse  Its  conclusions.   But  the  objection  at 
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once  fades  away  when  the  ordinance  ttaelf 
ia  examined,  for  section  3  vests  the  power 
In  the  board  of  public  ImproTementi  to  desig- 
nate the  location  of  all  boxes,  and  section 
4  prohibits  the  placing  of  any  advertisement 
on  the  boxes  "until  the  same  shall  have  first 
been  submitted  to  and  approved  by  the  board 
of  public  improvements  of  said  city,"  and 
section  7  makes  It  unlawful  to  place  any 
sn£h  receptHcles  m  any  blodc  if  a  majorl^ 
of  the  residents  of  the  block  object  to  it. 
These  appear  to  be  ample  answers  to  the 
possible  Injury  suggested  of  having  a  rival's 
business  advertised  In  front  of  one's  store. 

3.  There  ia  no  merit  In  tlie  objection  that 
the  ordinance  Is  void  because  it  contains 
more  than  one  subject  The  purpose  Is  sin- 
gle. The  Incidents  are  germane  to  the  tnb> 
ject  The  title  expresses  the  object,  and  the 
body  of  the  bill  carrlra  Into  effect  the  object 
expressed.  The  title  is  not  a  cloak  to  hide 
the  object  intended.  The  title  la  not  reqnir* 
ed  to  be  an  analytical  index  to  the  body 
of  the  bilL  Lynch  v.  Murphy.  U9  Mo.  163. 
24  S.  W.  774.  For  these  reasons  I  think  the 
peremptory  writ  should  be  awarded. 

SHBBWOOD,  J.,  concurs  in  my  vlewi. 


SJIUiBT  V.  ST.  LOUIS  ft  H.  BY.  OO. 

(Snpreme  Court  of  MiBSom-i,  Division  No.  1. 
Feb.  12,  1901.) 

PBRSONAIj  injtiribs— nbouobncb-dahaqbis 
— svidbn0s-in8trvcti0ns-0bjbcti0n 
not  raisbd  below. 

1.  Contribatory  neglixence  not  being  pleaded, 
and  there  being  no  evidence  thereof.  In  au  ac- 
tion against  a  railroad  company  for  injury  to  a 
postal  clerk  from  derailment  of  the  train  on 
which  he  was  riding  in  the  discharge  of  bis 
duty,  an  instruction  is  not  erroneoua  because 
placing  the  burden  of  proof  on  defendant,  with- 
out requiring  a  finding  that  plaintiff  was  with- 
out fault 

2.  Evidence  that  an  injury  is  permanent,  and 
that  further  pain  to  bodv  or  mind  Is  reasonably 
certain,  is  sufficient  tweis  for  compensation  tor 
future  suffering. 

3.  The  case  having  been  tried  on  the  theory 
rhnt  the  petition  sufficiently  alleged  plaintiff 
woa  made  insane  from  the  accident,  objection 
that  the  petition  did  not  do  bo  cannot  be  raised 
for  the  first  time  on  appeal. 

4.  Though  one  of  the  facts  on  which  witness 
bases  bis  opinion  was  learned  from  the  state- 
ment of  another,  admissioa  of  the  opinion  is 
harmless,  the  fact  being  undisputed  and  con- 
ceded. 

5.  Where  plaintiff  sues  for  an  injury  that  re- 
sulted In  insanity,  the  fact  that  he  does  not  in- 
trodnce  Jhe  depositions  of  the  doctors  who 
treated  him  before  he  became  insane,  and  that 
one  of  them,  when  treating  him,  told  him  that 
his  Uien  condition  was  due  to  the  motion  of 
the  train  on  which  he  was  constantly  riding.  Is 
immaterial. 

Appeal  from  drcuit  court,  Boone  county; 
John  A.  Hockaday,  Judge. 

Action  by  Samuel  W.  Smiley  against  the 
St-  Louis  ft  Hannibal  Ballway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
AfQrmed. 


J.  D.  Hostetter  and  Geo.  A.  Mahan,  for  ap- 
pellant Gbas.  J.  Walker,  NortMi,  Avery  ft 
Xoung.  and  Turner  ft  Hlnton,  tm  respondent. 

BRACE,  P.  J.  This  is  an  action  for  per- 
sonal Injuries,  In  which  the  plaintiff  obtain- 
ed Judgment  in  the  court  below  tor  16,000, 
and  the  defendant  appeals. 

The  erroca  assigned  for  revearsal  are  the 
giving  of  instructions  numbered  2  and  3  for 
the  plaintlfl,  the  refusal  to  give  lustmctlon 
numbered  11  for  the  defendant,  the  admis- 
sion of  Illegal  evidence  for  the  plaintiff,  the 
exclusion  of  legal  evidence  for  the  defend- 
ant, and  the  refusal  of  the  court  to  grant  a 
new  trial  on  the  ground  of  excessive  dam- 
ages. The  pleadings  and  evidence,  so  far  as 
Is  necessary,  will  be  noticed  In  the  course 
of  the  opinion.  Instructions  numbered  2  and 
3  given  tor  the  plaintiff  are  as  follows:  "0!) 
The  court  instructs  the  Jury  that  If  they  be- 
lieve from  the  evidence  that  the  plaintiff  was 
a  postal  agent  In  the  employment  of  the 
United  States,  and  that  at  the  time  of  the 
accident,  while  in  the  discharge  of  bis  du- 
ties as  such  postal  agent,  he  was  being 
transported  on  defendant's  passenger  train  In 
a  postal  or  mall  car,  with  the  knowledge  and 
consent  of  defendant,  and  that  such  train 
was  derailed,  ove>rtunied,  and  throwu  down 
an  embankment,  and  that  the  plaintiff  tbere- 
by  received  injuries  to  bis  head,  body,  or 
anfcle,  then  it  devolves  upon  the  defendant 
to  prove  to  the  satisfaction  of  the  Jury  that 
such  derailment  and  overturning  of  said  train 
was  not  caused  by  any  fault,  negligence,  or 
carelessness  on  its  part  In  runnh^  said  train, 
and  In  providing  and  maintaining  a  reason- 
ably safe  track  and  roadbed  over  which  to 
run  the  same;  and,  unless  It  is  so  shown, 
the  verdict  should  be  for  the  plaintiff.  &) 
It  the  Jury  find  for  the  plaintiff,  then.  In  as- 
sessing his  damages,  th^  will  allow  the  rea- 
sonable expense,  if  any,  which  they  may  be- 
lleTc  from  the  evidence  that  he  has  Incurred 
for  medical  treatment  growing  out  oC  the  in- 
juries sustained  by  him  in  the  derailment  of 
defendant's  train.  They  will  also  allow  htm 
a  reasonable  compensation  for  the  loss  of 
time  and  eaji-nlngs,  If  any,  that  they  may 
believe  from  the  evidence  that  he  has  ana- 
tftined  up  to  the  iH-esent  time  In  consequence 
of  such  injuries;  and  the  Jury  may  take  In- 
to consideration  the  impairment,  if  any.  In 
plaintiffs  capacity  to  earn  a  livelihood,  which 
they  ijpay  believe  from  the  evidence  that  he 
has  sustained  In  consequence  of  such  Injuriee. 
and  allow  him  a  reasonable  compensation 
therefor;  and  the  Jury  may  also  take  Into 
consideration  the  physical  pain  and  mental 
anguish,  if  any,  that  they  may  believe  from 
the  evldmce  tbat  be  has  Buffered  In  conse- 
quence of  such  Injnrles,  and  allow  him  a  rea- 
sonable compensation  therefor;  and  also 
they  may  take  Into  consideration  the  physical 

j  pain  and  mental  angulsb.  If  any,  that  they 
mdy  believe  from  the  evidence  tiiat  he  will 

I  suffer  In  the  future  in  consequence  of  su''' 
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injuries,  and  allow  him  a  reasonable  com- 
pensation there  Cor, —not  to  exceed  In  all  the 
smn  of  ten  thousand  doUars." 

1.  The  first  objection  ifrged  to  plaintiff's 
Instruction  No.  2  Is  that  it  "transfers  the  bur- 
den of  proof  to  defendant,  without  requiring 
the  jury  to  find  that  the  plaintiff  was  with- 
out fault  at  the  time  of  recelring  his  Injury"; 
In  answer  to  which  It  is  only  necessary  to 
say  that  while,  In  a  proper  case,  such  a  qual- 
ification of  an  Instruction  of  this  <Aaracter 
may  be  necessary,  there  was  no  necessity  for 
It  iu  this  case.  The  answer  was  simply  a 
general  denial.  Contributory  negligence  on 
the  part  of  the  plaintiff  was  not  alleged,  nor 
was  there  a  scintilla  of  evidence  tending  to 
prove  such  negligence  on  bis  part  On  the 
contrary,  the  undisputed  evidence  was  that 
the  plaintiff  was  at  his  post.  In  the  discharge 
of  hlB  duties,  at  the  time  the  train  was  de- 
railed, overturned,  and  thrown  down  the  em- 
bankment by  reason  of  the  defective  condi- 
tion of  the  defendant's  roadbed,  Inflicting  up- 
on him  the  Injuries  of  which  he  complains. 
The  law  presumes  that  he  was  In  the  exer- 
cise of  ordinary  care  at  the  time.  Id  the  ab- 
sence of  any  proof  to  the  contrary,  and,  as 
this  Instruction  properly  told  the  Jury,  de- 
volved upon  the  defendant  the  duty  of  show- 
ing that  the  derailment  and  overturning  of 
the  train  was  not  caused  by  Its  negligence. 
Bueschlng  v.  Qaallght  Co.,  73  Mo.,  loc.  clt 
233;  Dougherty  v.  Railroad  Co.,  81  Ma  325; 
Mngoflan  V.  Railway  Co.,  102  Mo.  640,  15  S. 
W.  76;  Furnish  Railway  Co..  102  Mo.  438, 
13  S.  W.  1044;  Clark  v.  Railway  Co.,  127  Mo. 
197,  29  a  W.  1013;  Oeh  v.  Railway  Co.,  130 
Mo.  27,  31  S.  W.  962.  36  L.  B.  A.  412;  Hite  V. 
Railway  Co.,  130  Mo.  132,  81  S.  W.  262,  82 
S.  W.  33. 

It  is  next  urged  that  this  instruction  Is 

vicious,  because  tliere  was  no  evidence  on 
which  to  base  a' finding  for  Injury  to  the 
"body."  While  the  particular  physical  In- 
juries testified  to  were  to  the  head,  neck,  and 
ankle,  the  evidence  tended  to  prove  tiiat  the 
whole  oi^antzatlon  of  the  plaintiff,  physical 
and  mental,  was  shoeked,  Impaired,  and  In- 
jured In  tiie  accident;  and  this  objection  Is 
no  more  tenable  than  tlie  first  Upon  the 
facts  of  this  case,  the  Instruction  was  un- 
objectionable. 

2.  That  part  of  plaintiff's  Instructicm  No. 
3  which  tells  the  Jury  that  "they  may  take 
into  consideration  the  physical  pain  and  men- 
tal anguish,  If  any,  that  they  bellew  from 
the  evidence  that  he  will  suff^  in  the  fu- 
ture In  consequence  of  such  injury,"  Is  ob- 
jected to  on  the  ^uud  that  there  was  no 
evidence  npon  whl<A  to  base  a  finding  for 
futirre  suffering.  The  accident  occurred  on 
the  14th  of  May,  189B.  The  evidence  tended 
to  prove  that  In  the  wreck  the  plaintiff  receiv- 
ed a  Mow  on  the  left  temple,  above  the  ear; 
another  on  bis  right  eye;  another  on  the  top 
of  his  head;  and  an  Injury  to  one  of  hla 
ankles,  causing  an  Incomplete  dislocation  of 
one  of  the  bones,  and  a  rupture  of  the  Inter- 


osseous ligament;  and  that,  as  a  result  of 
these  injuries  to  the  head  and  neck,  there 
followed  a  continuous  headache,  buzzing  In 
the  ears,  accompanied  by  a  dizziness  that  at 
times  rendered  him  unconsdous.  a  pain  and 
numbness  in  the  back  of  the  neck  at  the  base 
of  the  brain,  where  a  knot  about  the  size  of 
a  walnut  was  afterwards  developed.  These 
symptoms  continuing.  It  also  soon  became  ap- 
parent that  his  mind  waa  seriously  affected. 
His  mental  disorder  gradually  growing  worse 
Tmtil  the  following  February,  when  he  be- 
came violentiy  insane,  and  thereafter,  on  the 
18tb  day  of  April,  1896.  was  taken  to  SL 
Vincent  Asylum,  at  St  Louis,  where  be  re- 
mained under  treatment  until  July,  1896;  but. 
getting  no  better  there,  he  was  afterwards, 
in  September,  1806,  taken  to  the  Insane  asy- 
lum at  Fulton,  where  he  remained  under 
treatment  until  dlschai^ed  in  March.  1897. 
The  case  was  tried  In  the  lower  court  on  tlie 
22d  of  February,  1SS6.  The  plaintiff  was 
then  sane,  and  testified  as  ft  witness  on  the 
trial.  As  to  the  condition  of  his  ankle  he 
testified  that  when  he  walked  It  pained  him, 
and  the  evidence  of  the  physician  who  then 
examined  him  tended  to  prove  that  the  In- 
Jury  was  permanent  and  calculated  to  give 
him  pain  when  walking  on  uneven  ground. 
The  evidence  of  the  medical  experts  also 
tended  to  prove  that  while  he  waa  tben 
6ane,  he  was  not  wholly  restored,  but  was 
liable  to  a  recurrence  of  Us  mental  disor- 
der. "Wh«i  it  appears  that  the  Injury  Is 
permanent,  and  further  pain  to  body  or  mind 
Is  reasonably  certain,  a  snflldent  basis  is 
laid  for  compensation  for  these  elements.** 
Gerdes  t.  Foundry  Co.,  124  Mo.  347,  25  8. 
W.  557;  Oorham  v.  Hallway  Co.,  113  Mo. 
408,  20  S.  W.  1060;  Rosenkrans  r.  Railway 
Co..  108  Mo.  0.  IS  S.  W.  890;  Chilton  v.  City 
of  St  Joseph,  143  Mo.  192,  44  S.  W.  706. 
When  the  whole  of  tlte  evidence  on  this  sub- 
ject is  taken  Into  consideration,  this  objec- 
tion to  this  Instruction  is  found  to  be  unten- 
able. The  remaining  objection  to  this  in- 
struction will  be  considered  in  ccmnection 
with  defendant's  refused  Instruction  number- 
ed 11,  which  Is  as  foHows:  "(11)  The  court 
Instructs  the  jury  that  there  Is  no  evidence 
that  plaintiff's  Insanity  resulted  from  Injuries 
received  In  the  wreck,  and  yon  will  not  In- 
clude such  Insanity  as  an  element  of  dam- 
ages in  making  up  your  verdict" 

3.  "While  this  refused  Instruction  Is  predi- 
cated solely  upon  the  Insnfflclen'cy  of  the  evi- 
dence, the  contention  of  counsel  fw  the  de- 
fendant Is  that  the  petition  "did  not  suffl- 
dently  allege  any  spedflc  Injury  to  the  mind, 
so  as  to  authorize  either  the  reception  of 
testimony  as  to  plaintitTs  Insanity  or  the 
taking  into  conslderati<»i  of  such  Insanity  as 
an  element  of  damages,"  and  for  thlB  reason 
the  court  erred  in  refusing  tills  and  In  giving 
plaintiff's  instruction  No.  3.  The  fact  that 
the  plaintiff  became  insane  after  the  accident 
was  proven  beyond  dispute,  and  there  was 
much  evidence  tending  to  prove  that  his  In* 
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sanity  was  produced  by.  the  Injuries  recelTed 
In  the  wreck.  The  court  could  not  be  con- 
victed of  error  In  Its  action  on  these  Instruc- 
tloDS  on  the  ground  that  there  was  not  evi- 
dence sufficient  upon  which  to  predicate  such 
action.  Hence  the  attack  Is  now  changed 
from  the  evidence  to  the  pleadings;  and  the 
sofficlencf  of  the  petition  in  the  particular 
mentioned,  not  raised  In  the  trial  court  by 
demurrer,  by  objection  to  tbe  evldwce  on 
this  subject,  or  eren  by  tbeee  Instructions, 
or  In  any  other  manner.  Is  now  sought  to  be 
raised  for  the  first  time  In  this  court.  Al- 
though the  plaintiff's  insanity  might  have 
been  charged  more  spedflcally,  and  the  peti- 
tion might  have  been  obnoxious  to  a  timely 
motion  to  make  It  more  definite  and  certain, 
yet,  no  objection  having  been  made  to  It  on 
this  ground  In  the  lower  court,  and  the 
whole  case  having  been  fought  through  that 
contt  upon  the  theory  that  the  petition  suffi- 
ciently charged  that  the  plaintiffs  Insanity, 
characterized  In  the  petition  as  "mental  ali- 
ments." for  which  be  had  been  confined  In 
a  "lunatic  asylum,"  and  resulting  In  "mental 
Injuries,"  for  which  he  asked  damages,  was 
caused  by  the  derailment  and  wrecking  of 
defendant's  train  tlirough  Its  negllgeoce.  It 
Is  now  too  late  to  raise  this  objection.  Mel- 
lor  V.  Railway  C3o..  106  Mo.  465.  16  S.  W.  849, 
10  L.  R.  A  36,  and  cases  cited;  Boggess  v. 
Railway  Cb..  118  Mo.  338.  23  S.  W.  159.  24  S. 
W.  210. 

4.  On  the  tHal  the  deposition  of  Dr.  Henry 
W.  Herman,  the  physician  In  chaise  of  St. 
Vincent  Asylum  at  the  time  the  plaintiff  was 
under  treatment  at  that  Institution,  was  read 
In  evidence  In  his  behalf.  In  which  the  fol- 
lowing questlim  and  answer  occurs;  **Q. 
From  the  examination  that  yon  made  of  him, 
and  the  history  of  his  case,  to  what  causes 
did  you  attribute  his  Insanity?  A.  I  attrib- 
uted them  mainly  1»  an  accident  that  bad 
preceded,  from  #h8t  I  teamed,  a  severe  rail- 
road acddent  This  I  learned  from  state- 
ments of  those  who  brought  bim  there." 
This  answw  wu  objected  to  on  the  ground 
that  It  was  an  oplniw  formed  from  hearsay 
testimony.  The  only  hearsay  fact  disclosed 
by  his  answer  was  the  "severe  railroad  ac- 
cld«it,"  which,  -wKb  other  fticts  proven  In 
the  case,  was  afterwards  stated  In  a  hy- 
pothetlcal  case,  to  which  the  defendant  made 
no  objection,  and  upon  which  the  witness 
gave  his  opinion  aa  an  expert  It  does  not 
appear  from  this  answer,  nor  from  any  of 
his  evidence  In  the  case,  that  he  predicated 
his  opinion  of  the  cause  of  the  plaintiff's  In- 
sanity upon  any  atatem^t  of  others,  except 
as  to  this  undisputed  and  conceded  fact  so 
that  no  error  affecting  the  merits  of  the  case 
was  committed  in  the  admlsslcoi  of  this  evi- 
dence. 

5.  On  plaintiff's  cross-examination  he  was 
asked:  "Did  the  doctor  [Baskett]  tell  you 
or  not  that  your  then  condition  was  due  to 
tbe  train  motion  simply,  and  to  that  altwe?" 
And  at  the  close  of  the  plaintiff's  testimony 


he  was  called  by  the  defendant  and  asked 
this  question:  "Among  those  depositions 
that  you  gave  to  the  Jury  In  this  case  you 
and  your  attorney  have  not  offered  to  read 
to  the  Jury  the  depositions  of  Dr.  Bishop  and 
Dr.  Baskett  either  of  them,  have  you?" 
These  were  the  physicians  who  treated  the 
plaintiff  for  his  physical  aliments  ^n  the  ear> 
Her  stages  of  hie  afflictions,  and  b^ore  his 
alienation  of  mind  had  become  pronounced, 
and  It  is  so  obvious  on  the  face  ot  the  rec- 
ord that  the  afflrmatJTe  answer  which  these 
questions  sought  to  elicit,  if  given,  could  not 
have  materially  affected  the  merits  of  the 
case,  that  we  deem  It  unnecessary  to  con- 
aider  their  propriety. 

e.  The  amount  of  damages  awarded  by  the 
Jury  and  sanctioned  by  the  trial  court  for  the 
plalntlfTs  injuries,  physical  and  mental,  are 
within  the  bounds  of  reasonable  compensa- 
tion. Our  srase  of  Justice  Is  not  shocked 
thereby;  nor  does  that  amount  or  tbe  tacts 
In  evidence,  for  a  moment  soggest  that  the 
Jury.  In  awarding  It  were  swayed  by  par- 
tiality, passion,  prejudice,  or  any  unworthy 
motive.  Although  tbe  record  in  this  case  has 
been  thoroughly  and  Induatrloasly  comtied 
by  the  learned  counsel  for  the  defendant 
and  every  possible  objection  to  the  Judgment 
presented  with  their  usual  force  and  BklU, 
no  substantial  error  warranting  a  reversal 
has  been  disclosed.  The  Judgment  ot  the 
circuit  court  will  therefore  be  affirmed.  AU 
concur. 


STARK  V.  PUBLISHERS:  GEORQB 
KNAPP  &  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  12,  1901.) 

LIBEL    AND  SLANDBR— PLBADIMO— ANSWaR- 
JUSnFlCATION— BVIDENCB-PREVIOUS  GOOD- 
CHARACTER— ADUISSIBILITY— INSTRUCTIONS 
—HARMLESS  ERROR  —  OBJECTIONS  —  SUFFI-  . 
CIENCT. 

1.  ICvidcDce  of  plaintiff's  previous  good  char- 
acter is  not  admissible  in  chief  to  prove  that 
he  is  not  guilty  of  the  matters  charged  In  a 
libel,  but  such  evidence  is  admissible  aa  bearing 
OD  the  question  of  damages. 

2.  The  exclusion  of  evidence  of  plaintiffs 
previous  good  character  as  bearing  on  the  ques- 
tion of  damages  for  libel  was  not  prejodiciai 
error  when  tbe  question  of  damages  was  nev- 
er reached  by  the  jury. 

8.  Where  the  defamatory  matter  complained 
of  In  a  salt  for  libel  Is  a  mere  conclusion  or- 
Inference  of  facts,  the  particular  facts  relied 
on  by  defendant  as  warranting  the  inference 
charged  must  be  set  forth  speclncaily  in  a  plea 
of  justification,  so  plaintiff  may  know  the  par- 
ticular matter  he  wilt  be  called  on  to  meet;  but, 
when  the  defamatory  matter  charged  Is  itself 
specific,  it  la  BuflSclent  to  answer  generally  that 
the  charge  is  true. 

4.  Where  the  defamatory  matter  complained 
of  in  a  libel  suit  charged  that  plaintiff,  as  ihe 
representntire  of  a  corrupt  combine  of  a  city 
Bcnool  board,  and  the  leader  of  a  lobby  com- 
posed of  contractors  and  go-betweens,  was  u 
malign  influence  worliing  to  defeat  a  legislative 
measure  affecting  his  tenure  ot  office  and  tbe 
existence  of  the  board  as  then  constituted,  the 
charge  was  sufficiently  specific  to  advise  him 
of  the  particular  matter  he  would  be  called  on 


Digitized  by  Google 


670  61  aOUTUWBSTESN  BfiPOUXKR.  (lio- 


to  iiie«t»  and  a  general  irfea  that  tbt  charge 
waa  tnie  was,  therefore,  infficient. 

6.  A  qnestlon  aa  to  the  aufflciencr  of  a  pleao- 
ing  cannot  b«  raised  tor  the  tirst  time  on  ap- 
peal. 

6.  A  general  objection  that  evidence  admitted 
li  incompetent  and  Immaterial  saves  no  <luefr- 
tion  for  review. 

7.  Where  the  defamatory  matter  complained 
of  in  a  libel  suit  charged  that  plaintiff,  as  the 
representative  of  a  corrupt  combine  of  a  city 
school  board,  and  the  leader  of  a  lobby  com- 
posed of  contractors  and  go-batweena,  was  a 
malign  Influence  working  to  defeat  a  legislative 
measure  threatening  the  existence  of  the  school 
board  as  then  constituted,  it  was  not  error  to 
charge  that  the  board  had  no  right  to  engag* 
any  ono  to  lobby  for  or  againat  any  bill  affect- 
ing thtAr  tenure  of  office. 

Appeal  from  St  Loula  ctrcult  court;  Sfll- 
den  P.  Spencer,  Judge. 

Action  by  Charles  B.  Stork  against  Pnb- 
Ilsners:  George  Enapp  ft  Co.  From  a  Judg- 
ment tor  defendants,  plalntifl  appeela  Af- 
firmed. 

Chester  H.  Kram,  for  appellant.  Boyle, 
Priest  ft  L^mann  and  Mortm  Jonrdan,  for 
respondents. 

BRAOB,  J.  This  Is  an  action  for  Ubel 
against  the  defendants,  publishers  of  the  Bt. 
Ijoiila  Kepnbllc.  The  petition  cbargea:  "That 
heretofore,  to  wit,  on  the  18th  day  of  March, 
1897,  at  the  said  dty,  the  said  defendant 
mallclonsly  pobllalhed  In  the  said  newspaper. 
In  an  editorial  entitled  'That  Lobby  Settles 
It,*  of  and  concmiing  the  plaintiff,  the  fol- 
lowing false  and  defamatory  mattw,  to  wit: 
•  ■•Uallgn"  Is  a  good  word  to  ara>Iy  to  the  hi- 
fluences  working  at  Jefferson  City  to  defeat 
the  clTlc  federation  school  MU  in  the  state 
senate.  Led  by  Attorney  Stark,  who  repre- 
sents the  Fllley  combine  of  the  school  board, 
the  lobby  against  the  bill  Is  composed  of  con- 
tractorv  and  go-betweens  who  haTO  fattened 
aa  the  corruption  of  the  present  system,  and 
are  working  for  a  continuance  of  tat  oppor- 
tunities. For  Democratic  senators  to  yield 
to  the  blandlshmeniB  of  a  corrupt  FlU^  com- 
bine would  be  the  hardest  blott-  that  could 
be  delivered  against  the  Democracy  (tf  St. 
Louis  In  the  aiqproachlng  dectlon.  It  would 
gain  for  the  combine  a  c(Hitlnnatlon  of  pow- 
er, and  would  deprire  the  Democrats  of  a 
strong  adrantage  which  the  success  of  the 
Mil  would  give  them.  The  Republic  has  too 
much  confidence  in  the  wisdom  and  Integrity 
of  the  senate  majority  to  credit  reports  that 
the  bUl  wlU  or  can  be  defeated  by  the  Pilley 
lobby.'  That  the  school  board  motioned  In 
the  foregoing  pnblicatim  was  a  public  cor^ 
poratlon  created  under  the  laws  of  this  state, 
and  designated  and  entitled  The  Board  of 
President  and  Directors  of  the  St  Louis 
Public  Schools.'  That  at  the  time  of  the 
said  puUIcatlon  the  said  co^ration  was  In 
charge  of,  and  had  the  conduct  and  manage- 
ment of  the  afTairs  ot,  the  public  schools  ot 
the  city  of-St  Loids,  and  the  plaintiff  was  at 
the  said  time  the  attorney  of  the  said  cor- 
poration. That  In  and  by  the  said  publica- 


tion the  defendant  charged,  and  Intended  to 
have  It  so  imderstood  and  belteved,  tbnt 
plahitiff  then  and  there  represented  a  corrupt 
combination  of  members  and  directors  of  the 
said  public  school  corporation  designated  In 
the  said  publication  as  the  Tilley  combine 
of  the  school  board';  also  that  plalntifl  then 
and  there  was  the  leader  of  a  corrupt  lobby, 
which  was  engaged  In  endeavoring  to  defeat 
a  certain  bill  then  pending  In  the  senate  of 
the  general  assembly  of  the  state  of  Missouri, 
designated  in  the  said  publication  as  the 
'dvlc  federation  school  bill.'  and  whose  par- 
pose  and  object  was,  among  other  things, 
the  repeal  of  the  laws  under  which  the  cor- 
poration entltied  The  Board  of  Prealdrait 
and  Directors  of  the  St  Louis  Public  Schotds' 
had  been  organized,  and  by  virtue  of  which 
it  enjoyed  Its  powers  and  privileges  as  such 
corporation;  and  also  that  the  said  lobby  so 
alleged  to  have  then  and  there  been  under 
the  leadership  of  plalntifl  was  composed  of 
contractors  and  persons  designated  as  'go- 
betweens,'  by  whom  were  meant  persons  who 
had  been  used  and  employed  by  plaintiff  to 
approach  and  corruptly  influence  others;  so 
that  plaintiff  would  not  be  brought  dlre:^ 
In  contact  with  those  thos  approached  and 
corruptly  sought  to  be  influenced,  and  who, 
thus  designated,  had  unlawfully  made  and 
obtained  large  profits  by  reason  of  corrupt 
practices  and  combinations  made  and  carried 
on  with  the  members  of  said  school-board 
corporation  designated  In  said  publication 
as  the  'FlUey  combine,*— which  said  combtaia- 
tions  and  practices  were  In  violation  of  the 
duties  of  and  of  the  oaths  of  the  said  mem- 
bers as  directors  of  the  said  corporatitm  and 
aa  public  oflScers  of  this  state.  That  at  the 
time  of  the  said  publication  herein  com- 
plained of  the  term  'Fllley,*  as  applied  to  a 
political  combination  or  a  combination  of  In- 
dividuals tor  the  purposes  of.  contndling  legla- 
latlon  or  otherwise,  had  come.  In  the  said 
city  and  elsewhere  within  the  limit  of  the 
circulation  of  said  newifpaper,  to  be  regarded, 
understood,  and  known  to  most  persons  be- 
longing to  the  D«nocratiG  party  and  to  many 
persons  belonging  to  the'  Republican  party 
as  an  opprobrious  epithet  as  applied  to  an  In- 
dividual as  a  member  of  an  alleged  aHublna- 
tion  for  political  purposes,  or  any  purposes 
whatsoever,— had  come  to  be  understood  to 
mean  that  the  Individual  so  charged  with 
being  a  member  of  a  TlUey'  combination  was 
ready  and  prepared  to  resort  to  and  would 
resort  to  Improper,  unlawful,  and  ftandulent 
practices  in  order  to  accomplish  the  result 
which  was  had  In  view  by  the  combination 
to  whiidi  he  waa  so  alleged  to  bdwg.  That 
the  Individual  from  whom  the  appellation 
and  term  'Fllley'  was  derived  by  the  defmd- 
ant  was  then  and  there  routed  to  be  the 
leader  and  In  control  of  the  Republican  party 
In  the  said  city  of  St  Louis.  That  at  the 
time  of  the  publication  complained  ot  here- 
in a  general  municipal  election  was  about  to 
be  held  In  the  said  cll7,  which  was  and  Is 
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referred  to  In  said  pnbllcatloii  as  the  *ap- 
proachlnc  etectlon.'  That  plaintiff  was  then 
and  there,  and  had  tor  years,  as  defendaat 
ttaen  and  there  well  knew,  beeui  a  member 
and  Identified  with  the  Democratic  party  In 
said  dty;  and  that  accordingly.  In  printing 
and  publishing  the  statement  that  for  Demo- 
cratic senators  to  yield  to  the  blandishments 
of  a  oormpt  Fllley  combine  wonld  be  the 
hardest  blow  tbat  could  be  delivered  against 
the  Democracy  of  St,  Louis  In  the  approach- 
Ins  elet^cm.'  tba  said  defendant  then  and 
there  Intended  to  have  understood  and  be- 
lieved, and  did  In  snbatance  and  effect  falsely 
charge,  that  plaintlfl,  as  a  member  of  tbe 
corrupt  'BlUey  combine*  and  as  a  Democrat, 
was  secretly  and  fraudulently  working  and 
endeavwlog  to  ocoom^lsh  tlie  defeat  or  em- 
barrassment of  the  Democratie  par^  in  said 
etty  at  the  approaching  municipal  electltm,  by 
bringing  about,  as  the  leader  of  a  corrupt 
lobby  composed  ct  pmmoB  under  the  control 
of  the  IndlTidual  designated  as  'FUley.*  the 
defeat  of  the  so-called  *clTic  federation  sduxA 
bllL*  That  In  and  by  that  portion  of  the 
publication  hneln  complained  of,  to  wit, 
Tbe  Republic  has  too  much  coifldence  In  the 
wiadom  and  Integrity  oi  the  senate  msjorlty 
to  credit  r^rts  tbat  the  Ull  win  or  can  be 
defeated  by  the  FUtey  lobbr,'  the  d^endant 
Intended  to  bare  It  understood,  and  did  In 
fact  mean  and  charge,  tbat  under  the  leaO- 
er^lp  of  plaintiff  the  lobby  designated  as  the 
'FUley  lobby*  stood  ready  to  cormptly  In- 
anence  by  bribery  and  other  unlawful  prac- 
ticea  a  majority  of  the  members  of  the  sen- 
ate and  of  the  general  assembly  of  this  state, 
so  as  to  obtain  the  defeat  of  the  ssld  civic 
federation  school  bill,  and  that  tbe  said  lobby 
had  given  out  and  caused  to  be  made  re- 
ports to  such  effect,  to  the  detriment  of  the 
reputation  ot  a  majority  of  the  members  of 
such  saiate  for  wisdom  and  Integrity.  That 
the  said  publication  -herein  complained  of  In 
its  meanings  snd  Innuendoes,  Its  context  and 
parposes,  was  maliciously  made  and  caused 
to  be  made  by  the  defendant  and  coucwn- 
ing  the  plaintiff.  That  the  same  Is  falser 
and  known  to  be  false  to  the  def«idanL 
Tbat  It  was  and  Is  calculated  to  deprive  him 
of  public  confidence,  to  opose  him  to  public 
hatred,  contempt,  and  ridicule,  and  to  derive 
him  of  the  boieAt  of  sodal  Intercourse;  and 
that  by  reason  of  the  said  publication  he  has 
been  damaged  In  the  sum  of  twenty  thousand 
dollars;  and  that  tba  further  sum  of  ten 
tfaonsand  dollars  should  be  assessed  against 
aald  defendant  by  way  of  punishment  for  the 
nullclous  defiunation  of  tbe  plaintiff  and  to 
deter  others  from  the  perpetration  of  tike 
fenses.  Wharefmv  tiie  premises  the  plain- 
tiff asks  Judgment  against  the  said  defendant 
la  the  sum  of  thirty  thoussnd  dollars  and  fbr 
Ms  reasonable  costs.** 

The  answer  is  as  iCollows:  *'Now  comes  the 
defendsnt.  and,  answering  the  petitiw  of 
plaintiff  herein,  for  Its  first  defense  says: 
Tbat  It  did  publish  the  artide  set  forth  In 


the  plalntiflTs  petition,  snd  It  further  says 
that  the  matters  snd  tiihigs  In  the  said  arti- 
cle contained  are  trucw  For  further  answer 
and  defense,  defendant  says:  That  at  ths 
time  of  the  publication  complained  of  there 
was  In  the  city  of  St.  Louis  a  body  known 
as  The  Board  of  President  and  Directors  of 
the  St  Louis  Public  Schools,'  and  that  said 
board  was  charged  with  the  conduct  and  man- 
agement ot  the  public  school  system  of  the 
city  of  St  Louis.  That  In  the  opinion  ot 
many  of  the  dttzms  of  St  Louis  the  said 
board  had  become  tainted  witii  favoritism  and 
corruption,  esiradaUy  In  the  conduct  of  the 
business  Interests  of  said  school  ayatem;  and 
as  a  means  of  reforming  Its  evils  and  abusea 
It  was  generally  believed  that  tbe  said  board 
should  be  abolished  altogether.  That,  to 
carry  this  public  opinion  into  effect  there 
had  been  submitted  to  the  general  assembly 
ot  the  state  of  SUssourl,  and  was  poidlng 
befbre  It  at  the  time  of  said  puMIeatlon,  a 
1^  which  hod  for  its  purpose  the  aboUtioi 
of  ssid  board,  and  the  formation  of  a  new 
board,  to  be  constituted  upon  a  different  plan, 
in  its  stead.  That  said  bill  so  pendli^  as 
aforesaid,  and  especially  In  so  far  as  the 
same  provided  for  tiie  abolition  of  tbe  old 
board  of  president  and  directors,  was  gen- 
Hslly  approved  by  the  dtisens  of  the  dty  of 
St  Louis,  and  did  thereafter  pass  the  said 
general  assembly,  and  receive  the  sanction  of 
the  governor  of  UlssourL  Thst  iriille  the 
said  bill  was  pending  before  the  said  gimeral 
assembly  the  same  was  (^iposed  by  contract- 
ors and  others  who  bad  theretofore  been 
favored  by  the  said  old  board  In  Its  adminis- 
tration of  the  school  system  of  the  dly  of 
St  Louis,  and  who  were  Intwested  for  per* 
sonal,  selflflh,  and  pecuniary  reasons  In  de- 
feating the  said  bin  BO  pending  hefore  the  leg- 
islature, and  In  perpetuating  against  the  wlU 
of  the  people  of  the  dty  of  St  Louis,  despite 
tiie  abuses  which  had  grown  about  it  and  the 
dlar^mte  which  had  come  upon  it  the  old 
system  of  the  board  of  president  and  direct- 
ors of  the  St  Louis  piri)llc  schools;  snd  a 
number  of  persons  so  Interested,  or  their  rep- 
resentatives, were  present  In  Jefferson  City, 
while  the  legislature  was  In  session,  as  a 
lobby,  to  defeat  If  possible,  the  said  blU. 
That  among  the  persons  who  were  present  at 
Jefferson  City  while  the  said  bill  was  pend- 
ing, and  opposing  the  same,  was  the  plaintiff, 
Oharies  B.  Stark.  That  be  was  Interested  to 
do  so  because  he  was  at  the  time  one  of  tbe 
retalnen  of  the  said  board,  being  the  attor^ 
ney  of  said  board  at  an  annual  salary,  and 
thus  Interested  personally,  selfishly,  and  pe- 
cuniarily In  contlntdng  the  thai  udstlng  sys- 
tem of  school  government  des[dte  Its  cor- 
rapUon  and  abuses,  and  deqklte  the  objection 
of  the  pe<^le  of  the  dty  of  St  Lools  thereto. 
That  the  ssld  Charies  B.  Stark  was  known 
to  this  defendant  to  be  a  lobbyist  and  had  at 
previous  sessions  of  the  legliriatore,  for  per- 
sonal, selfish,  pecimlary,  and  Improper  rea- 
sons, smight  to  Influence  legislative  action 
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"with  respect  to  tbe  school  system  of  the 
of  St  Louis,  and  was  known  to  hare  there- 
tofore resorted  to  practices  as  a  lobbyist 
which  were  Illegal  in  their  method  and  cor- 
rupt In  their  tendency.  That  as  a  lobbyist 
theretofore  it  was  well  bnown  that  tbe  said 
Stark  had  not  confined  htmselt  to  tbe  legal 
laetbods  of  public  argument  before  commit- 
tees of  the  legislature  or  before  the  whole 
house,  but  had  employed  the  sinister  and  il- 
legal method  of  private  Interviews  and  per- 
sonal  solicitation  with  members,  and  had. 
while  so  acting  as  a  lobbyist,  and  personally 
Interested  through  the  expectation  of  a  large 
pecuniary  reward,  sui^ressed  the  fact  of  this 
Inter^t  and  bad  presented  himself  to  mem- 
bers as  a  disinterested  official,  who  had  only 
a  public  purpose  to  serve,  and  only  the  pub- 
lic welfare  to  inspire  him.  That  such  prac- 
tices bad  become  so  general  as  to  constitute 
an  enormoDS  public  abuse,  and,  regularly  as 
the  general  assembly  of  Missouri  convened. 
It  was  attended  by  a  large  lobby,  popularly 
known  as  the  Third  House.'  whose  members 
rapresttited  no  public  constituency,  but  were 
the  mercenary  agents  of  special  interests,  and 
who  yet  without  r^rd  to  the  general  wel- 
fare, for  personal,  aelflsb,  and  pecuniary  rea- 
sons, by  personal  solicitations  and  persuasion 
and  other  methods,  legal  or  111^1.  as  might 
be  most  convenient,  attempted  to  promote 
or  retard  legldatlTe  action.  That  tbe  defend- 
ant was  at  tbe  time  engaged  in  tbe  publica- 
tion of  a  dally  newspaper  known  as  The  St 
Louis  ItepuUlc'  That  as  pabilsher  of  sncb 
newspaper  It  was  Its  rlg^t  and  dnty  to  pub- 
lish tbe  proceedings  of  the  legislature  of  the 
state  of  Missouri,  and  also  to  publish  the 
facta  with  respect  to  the  influences  that  were 
at  work  seeking  to  mold  tbe  actl<m  of  such 
legialatnre;  and  especially,  as  tbe  publisher 
of  one  of  the  daily  papers  of  tbe  dty  of  St 
Lonla,  was  tt  tbe  duty  of  tbe  defoidant  to 
inform  Iti  readers  foUy  wltb  respect  to  tb« 
coarse  and  iM-ogress  of  said  school  Mil,  and 
with  reqE>ect  to  the  means  and  agwdes  which 
were  b^ig  employed  to  obetrnct  and  defeat 
It  That  tbe  pla^itur  being  at  tbe  time  of 
said  publication  personally  and  pecuniarily  in- 
terested against  nld  sdiool  bill,  and  being 
engaged,  with  contractors  and  others,  who 
were  also  personally  and  pecuniarily  Interest- 
ed acalnst  said  bill.  In  a  lobby  to  prevent  its 
passage;  and  tbe  defendant  betlering.  as  i^ 
still  belleveB,  and  alleges  the  fact  to  be,  that 
swfti  lobby  Interference  la  a  malign  Ii^uaiee 
in  public  afEairs,  and  an  Illegitimate  mode  of 
affecting  leglslatlTe  proceedbigs,  and  that  the 
same  is  corrupt  In  its  tendency  and  effect- 
It  made  the  publication  complained  of,  wltti- 
out  malice,  and  as  a  prcqter  and  Intimate 
comment  Tqjxm  the  conduct  of  tbe  plaintiff  In 
respect  of  a  matter  (tf  vital  poMlc  interest 
Wherefore,  bai^g  fully  answered,  defuidant 
prays  to  be  dismissed,  with  its  costs  In  this 
case  expended." 
The  T&plj  is  a  general  denial.  The  Issues 


were  submitted  to  the  Jury  under  the  fol- 
lowing directions  vt  the  court: 

"Gentlemen  of  the  Jury:  The  plaintiff. 
Gbarles  B.  Stark,  alleges  that  the  defendant 
Publishers  George  Enapp  &  Oo.,  published 
of  and  concerning  the  plaintiff  the  follow- 
ing article:  That  Lobby  SetUes  It  "Ma- 
lign" Is  a  good  word  to  apply  to  the  Influ- 
ences working  at  Jefferson  CII7  to  defeat 
the  civic  federatlMi  school  board  bill  In  the 
state  senate.  Led  by  Attorney  Stark,  who 
represents  tbe  Fllley  combine  of  the  school 
board,  tbe  lobl^  against  tbe  bill  Is  composed 
of  contractors  and  "go-betweens"  who  bare 
fattoied  on  the  ctHruptlon  of  the  present 
system,  and  are  working  for  a  continuation 
of  fat  opportuttltlea  For  Democratic  soi- 
ators  to  yl^  to  the  blandishments  of  a  cor- 
rupt Fllley  combine  would  be  the  hardest 
blow  that  could  be  delivered  against  the 
Democracy  of  Bt  Louis  in  the  approaching 
election.  It  would  gain  tor  the  combine  a 
continuation  of  power,  and  would  d^lve 
the  Democrats  of  a  strong  advantage  which 
tbe  success  of  the  bill  would  give  tfaem. 
The  Republic  baa  too  much  confidence  in  the 
wisdom  and  integrity  of  tbe  senate  ma]or1l7 
to  credit  reports  that  tbe  bill  will  or  can 
be  defeated  by  the  Fllley  lobby/  And  tiiat 
the  same  Is  false  and  malidoos  and  llb^na. 
Under  the  ciKutitidlon  of  the  state  ot  MIb- 
soutl,  the  Jax7  In  cases  like  this  are  empow- 
ered to  determine,  under  the  dlrectira  of  the 
court  tbe  law  and  tbe  facts,  which  means 
that  In  this  case  tbe  Jury  may  themselves  de- 
termine whether  tiie  publication  complained 
of  Is  fff  la  not  a  libel.  For  their  Information 
in  determining  this,  the  court  declares  that  a 
libel  ]>  the  malldouB  defamation  of  a  pa<- 
Bon.  made  public  1^  any  printing  or  writing 
whidi  tends  to  provoke  him  to  wrath  or  ex- 
pose him  to  public  hatred,  contempt  or  ridi- 
cule, or  to  deprive  him  of  the  benefits  ot 
public  confldrace  and  aodal  Interconne:  or 
tt  may  be  said  a  Ubtf  la  a  maUdona  publi- 
cation, otpressed  dther  In  printing  or  writ- 
ing, tending  to  Uacken  the  reputation  of  a 
man,  and  ej^se  him  to  public  hatred  and 
contempt  or  ridicule;  <»:  a  libel  may  be  de- 
fined as  a  censorious  or  ridiculing  writing, 
made  with  a  mlsddevoiu  and  malicious  In- 
tent towards  governments,  magistrates,  or 
Indlvldnals.  The  court  Instructs  the  Jory 
that  by  malice  Is  not  meant  necessarily  a^t» 
or  iU  will,— though  an  act  done  because  of 
spite  or  111  will  would  be  malidons,— but  Is 
also  meant  the  doing  of  a  wrongful  act  In- 
tentionally, without  Just  cause  or  excuse; 
and  that,  therefore,  If  the  Jury  believe  In 
this  case  that  the  article  complained  of  wan 
not  true,  and  was  a  libel  upon  tbe  plaintiff, 
tiien  tbe  law  presumes  that  It  was  mall- 
dously  published.  A  man  Is  presumed  1^ 
law  to  Intend  what  are  tbe  natural,  ordinary 
conseqnencea  of  his  acts;  and  If  an  article 
Is  published,  and  Is  untrue,  and  has  tbe  ef- 
fect of  Injuring  the  reputation  of  him  of 
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whom  it  Is  wrltteq  by  exposing  him  to  pub- 
lic hatred,  contempt,  and  rldlcnle,  or  affect- 
ing blm  as  herein  above  described  In  the 
deAnidon  of  libel,  then  the  publisher  Is  pre- 
sumed to  baTe  Intended  that  effect  In  de- 
termlning  die  question  as  to  wbether  the  ar- 
ticle complained  oC  was  or  waa  not  libelous, 
you  are  to  take  the  entire  article  Into  consid- 
eration, and  give  It  that  plain,  ordinary, 
usual,  natural  Interpretation  which  would 
be  usually  given  to  it  by  the  general  reader 
thereof.  Neither  the  sense  in  which  the 
plaintiff  may  have  understood  it  nor  the 
meaning  which  the  defendant  may  bare  con- 
templated Is  to  govern  yon  In  your  deter- 
mination. Ton  are  to  look  at  it  and  regard 
It  in  the  meaning  In  which  It  would  ordina- 
rily be  accepted  by  the  average  man,  for 
whom  It  was  intended.  IT,  therefore,  you 
believe  that  the  article  complained  of,  or  any 
part  thereof,  was  untrue,  as  referring  to 
the  plaintiff,  and  was  libelous,  it  being  ad- 
mitted to  have  been  published  by  the  de- 
fendant, your  verdict  will  be  for  the  plain- 
tiff. If  your  verdict  Is  for  the  plaintiff,  yon 
will  assess  his  compensatory  damages  at 
such  sum  as,  from  tbe  evidence  and  under 
the  InstmctionB.  you  believe  will  fairly  com- 
pensate him  for  the  injury  he  has  sustained 
by  reason  of  said  publication;  and  In  de- 
termining what  Is  sucb  a  fair  compensation 
you  may  take  Into  coustderatlon  the  »tent 
of  said  circulation  of  the  defendant's  news- 
paper at  tbe  time  of  the  said  publication 
both  In  the  city  of  St  Louis  and  elsewhere, 
as  shown  by  the  evidence;  the  general  char- 
acter of  tbe  publication,  and  the  probable 
effect,  If.  any,  of  the  said  publication  upon 
the  reputation  of  the  plaintiff  considering  his 
standing  and  repute  In  tbe  community  at 
and  prior  to  March  18,  1897,  as  shown  by  tbe 
evidence;  the  mortification,  if  any,  to  his 
feelings,  which  plaintiff  may  have  suffered 
by  reason  of  the  publication;  the  distress  of 
mind,  If  any,  which  he  may  have  suffered  on 
account  thereof:  and.  considering  all*  these 
matten^  you  may  assess  the  compensatory 
damages  of  the  plaintiff  at  such  sum  as.  In 
your  opinion,  will  be  a  fair  compensation  to 
blm  for  the  iujury,  if  any,  you  believe  he 
has  suffered  from  the  publication  of  the  said 
article.  In  addition  to  compensatory  dam- 
ages, you  may.  If  you  think  proper,  under 
all  facts  and  circumstances  shown  in  evi- 
dence, assess  in  favor  of  the  pialotiff  such 
further  sum  as  exemplary  or  punitive  dam- 
ages, or  smart  money,  as,  In  your  Judgment 
considering  all  the  facts  and  circumstances 
In  evidence  In  the  case,  you  believe  ought  to 
be  assessed  against  tbe  defendant  by  way  of 
punishment  for  tbe  act  complained  of,  and 
to  serve  as  a  warning  to  prevent  the  de- 
fendant and  others  from  being  guilty  of  a 
like  act;  and  In  determining  such  damages 
you  may  take  Into  consideration  the  capital 
and  resources  of  the  defendant  as  shown 
in  the  evidence,  and  the  motive  or  purpose 
of  the  defendant  In  making  tbe  pDbUcaU(»i 
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as  you  may  find  It  from  the  evidence;  and 
In  determining  the  motive  or  purpose  you 
may  consider  any  InfonuatloD  or  reports  con- 
cerning or  relating  to  the  subject-matter  of 
the  alleged  libel  which  the  defendant  re- 
ceived before  the  publication  complained  of, 
and  on  which  you  may  believe  It  acted  In 
good  faith,  and  tbe  meaning  In  which  yon 
may  believe  from  tbe  evidence  tbe  defend- 
ant Intended  to  convey  by  the  article  com- 
plained of,  and  any  other  publication  of  the 
defendant  shown  In  evidence,  whether  pub- 
lished before  or  after  tbe  publication  of 
March  18,  1887.  On  the  other  hand,  the  de- 
fendant contends  that  the  article  complained 
of  Is  true,  and  that  It  iias  the  right  to  make 
the  publication  If  made  In  good  faith,  and 
that  It  published  the  article  without  any 
malice,  as  a  proper  and  legitimate  comment 
upon  the  conduct  of  the  plaintiff  In  respect 
to  a  matter  of  vital  public  Interest  As  re- 
gards the  truth  of  tbe  article  published.  If 
you  believe  from  the  evidence  tbat  ao  far  as 
It  relates  to  the  plaintiff,  it  was  true,— that 
Is.  that  the  statements  as  made  therein  of 
andconcemlug  tbe  plaintiff  were  true,  giving 
to  th&m  their  natural  meaning  as  bereint)e- 
fore  deflned.—then  your  verdict  sfaoald  be 
for  the  defendant.  As  regards  the  right  of 
tbe  defendant  to  make  tbe  publication,  you 
are  Instructed  that  a  newspaper  has  no  ri^t 
to  publish  In  a  case  like  this  an  untruthful 
article  of  another.  So  far  as  plaintiff's  ac- 
tual or  compensatory  damages  are  concern- 
ed, It  makes  no  difference  what  defendant's 
belief  may  have  been  In  regard  to  the  truth 
of  the  article,  or  its  good  faltb,  or  Its  mo- 
tive or  purpose.  It  had  and  has  the  right 
as  has  every  Individual,  to  write  on  any  sulv 
Ject;  and  thus  it  had  the  right  to  publish 
any  matter  pertinent  and  material  to  the 
pendency  in  tbe  state  legislature  of  the  civic 
federation  school  bill,  provided  It  acted  In 
good  faith  and  without  malice;  but  It  Is  re- 
sponsible for  all  abuse  of  that  liberty,  and 
that  liberty  Is  abused  wherever  It  publishes 
of  any  one  an  untruthful  or  libelous  article, 
except  In  certain  Instances  of  absolute  privi- 
lege, among  which  this  case  Is  not  to  be 
classed.  As  regards  the  motive  of  the  de- 
fendant or  any  malice  or  lack  of  malice  In 
the  publication,  you  have  already  been  In- 
structed as  to  what  constitutes  malice,  and 
when  It  Is  presumed,  and  as  to  Its  bearing 
and  application  In  this  case  jxpoa  the  qoea- 
tion  of  punitive  damages,  or  smart  money, 
as  It  Is  sometimes  called.  To  further  enable 
you  to  decide  the  questions  submitted  to  yon 
fn  this  case,  the  conrt  Instructs  yon:  (1) 
That,  in  the  absence  of  evidence  to  the  con- 
trary, the  law  presumes  tbe  reputation  and 
character  of  a  man  to  be  good.  Tbat  the 
board  of  president  and  directors  of  the  St 
Louis  public  schools  had  no  right  to  engage 
any  one  to  lobby  for  or  against  any  bill  la 
the  legislature  affecting  In  its  provislona 
their  terms  of  office,  and  to  appropriate  or 
expend  any  of  the  public  funds  under  their 
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control  for  such  puiTioso:  nor  had  any  cflB- 
cpr  of  theirs,  as  a  repreBentatlve  of  the 
board,  the  right,  nor  was  It  bis  duty.  In  bfs 
official  capacity  to  lobby  for  or  agninst  any 
Such  bill,  or  work  for  or  against  any  aucb 
bill  affecting  their  terms  of  office,  and  to 
receive  public  money  of  tbe  school  fund  for 
expenses  In  such  employment:  and  that  any 
such  conduct,  and  appropriation  of  money, 
or  acceptance  of  tbe  same  under  such  appro- 
priation is  without  warrant  of  law,  Is  against 
the  policy  of  republican  form  of  government, 
and  can  properly  be  criticised,  commented 
upon,  and  rebuked  by  any  paper  or  Individ- 
ual In  any  appropriate  and  proper  terms. 
For  while  any  Individual  Is  permitted,  and 
often  Is  moved  by  duty,  to  present  by  way 
of  petition  or  public  argument  bis  views  and 
opinions  and  reasons  for  or  against  any 
measure  pending  before  the  legislature  of 
tbe  state,  tills  right  belongs  to  him  as  a  con- 
stituent part  of  the  sovereignty,  and  can- 
not be  employed  by  an  Individual  acting  offi- 
cially or  by  public  officials  while  serving  the 
people,  and  Intrusted  only  with  certain  du- 
ties, responstbllltles,  and  trusts.  It  Is  their 
duty  to  cany  out  the  law  within  the  limits 
of  the  powers  conferred  upon  them,  and 
not  otherwise  to  either  persuade,  direct,  or 
force  legislation,  or  attempt  so  to  do.  In  re- 
gard to  matters  affecting  their  terms  of  of- 
fice, or  duties  relating  thereto.  That  a  lob- 
byist is  one  who  frequents  the  lobby  or  pre- 
cincts of  a  legislature  or  other.  delll>erative 
assembly  w^ith  the  view  of  influencing  the 
votes  of  members,  or  who  solicits  or  seeks 
to  influence  the  votes  of  members,  or  seeks 
to  Influence  their  official  action,  whether  in 
the  lobby  of  the  legislature  or  elsewhere. 
The  court  further  Instructs  you  that.  If  you 
believe  from  tbe  evidence  that  any  witness 
fans  willfully  sworn  falsely  to  any  material 
fact,  you  may  reject  and  disregard  all  of 
tbe  testimony  of  such  witness.  In  your  ver- 
dict. If  It  be  for  tbe  plaintiff,  you  will  assess 
and  state  separately  your  finding  as  to  com- 
pensatory damages  and  your  finding  as  to 
punitive  or  exemplary  damages.  If  your  ver- 
dict is  for  the  defendant,  you  will  merely 
state  that  you  find  Issues  in  this  cause  In  fa- 
vor of  the  defendant" 

The  errors  assigned  for  reversal  will  be 
noticed  in  the  order  of  their  assignment. 

1.  The  refusal  of  the  circuit  court  on  the 
trial  to  permit  the  plaintiff  to  Introduce  evi- 
dence of  his  good  character,  prior  to  the  pub- 
lication of  the  alleged  libel,  in  chief,  and  be- 
fore any  evidence  whatever  had  been  Intro- 
duced by  the  defendant  Is  assigned  as  error. 
In  1  Greenl.  Ev.  (16th  Ed.)  pp.  40-42,  It  is 
said:  "Because  of  the  slight  probative  value 
of  a  party's  character,  and  its  confusion  of 
Issues  to  little  purpose,  and  for  other  reasons 
variously  stated  by  different  Judges,  and  not 
easy  to  disentangle  or  define,  It  has  come  to 
be  generally  accepted  that  the  character  of 
a  party  In  a  civil  cause  cannot  be  looiied  to 
as  evidence  that  he  did  or  did  not  do  an  act 


Charged.  •  •  •  It  Is  sometimes  said  tliat 
the  plaintiff  in  an  action  for  defamatloo  char- 
ging blm  with  crime  may,  upon  plea  of  truth, 
use  fats  good  character  us  evidence  hi  dis- 
proof of  tbe  charge  on  the  theory  that  he  is 
practically  in  tbe  position  of  a  deftendsiit 
charged  with  crime;  but  this  exception  Is  gen- 
erally repudiated."  The  authorities  on  both 
sides  are  cited  Ip  note  17,  p.  -XL  In  Townsb. 
eiand.  &  L.  S  387,  It  is  said:  "It  Is  a  much- 
vexed  question  whether,  in  an  action  for 
Blander  or  libel,  the  plaintiff  may,  In  aggra- 
vation of  tbe  damages  be  has  sustained.  In- 
troduce evidence  of  his  good  reputation  prior 
to  the  publication  complained  of.  On  this 
point  as  upon  all  others  relating  to  proceed- 
ings In  an  action,  we  can  do  no  more  than 
call  attention  to  the  dedsiona  upon  the  sub- 
ject. Although  It  may  be  true  that  In  an  ac- 
tion for  slander  or  libel  the  reputation  of  tbe 
plaintirr  Is  in  Issue,  It  is  nevertbeless  true 
that,  as  a  general  rule,  the  reputation  of  the 
plaintiff  Is  assumed  to  be  good  until  the  con- 
trary Is  shown,  and  that,  tmless  some  blot 
upon  the  plalntlfTs  reputation  Is  set  up  as  a 
mitigatory  circumstance,  or  his  repatati<Hi  Is 
otherwise  assailed,  he  Is  not  permitted  for 
any  purpose  to  introduce  any  evidence  on  the 
subject  Thus  it  has  been  held  that  evidence 
cannot  be  given  of  the  -fairness  of  plalntlfTs 
character  (reputation)  even  where  a  Justifica- 
tion is  pleaded,  unless  attacked  by  the  de- 
fendant But  held,  also,  that  where  the  gen- 
eral Issue  only  Is  pleaded,  the  plaintiff  may 
give  evidence  of  his  good  character."  The 
authorities  on  both  sides  of  this  proposition 
are  cited  in  notes  1,  2,  p.  646.  So  far  as  we 
are  advised,  tbe  question  has  never  been  pass- 
ed upon  directly  by  this  court  In  Vavrter 
V.  Hultz,  112  Mo.,  loc.  clt  63»,  20  S.  W.  689, 
It  was  said  that  "In  civil  actions  the  char- 
acter of  neither  party  until  assailed  can  be 
Inquired  Into,"  unless  It  Is  put  in  issue  by  the 
nature  of  tbe  proceeding.  Gutzwiller  v.  Lack- 
man.  ,23  Mo.  168;  Rogers  v.  Troost's  Adm'r. 
SI  Mo.  470;  Dudley  v.  McCluer,  65  Mo.  241. 
It  Is  90  put  In  Issue  only  In  that  class  of 
cases,  such  as  libel,  slander,  etc.,  In  which  Its 
value  Is  to  be  (Considered  In  assessing  the 
damages.  In  Dudley  v.  McQuer,  65  Mo.  243. 
It  Is  said:  "  'Putting  character  In  Issue'  Is  a 
technical  expression,  which  does  not  mean 
simply  that  the  character  may  be  affected, 
but  that  it  Is  of  particular  Importance  In  the 
suit  itself;  as  the  character  of  plaintiff  In  an 
action  of  slander,  or  that  of  a  woman  in  a 
suit  for  seduction."  Porter  v.  Seller,  23  Pa. 
424.  In  those  excepted  cases  character  af- 
fects tbe  amount  of  the  recovery.  The  Jury 
are  by  law  permitted  to  consider  It  In  as- 
sessing damages,  and  It  Is  In  that  sense  that 
it  is  said  that  "the  nature  of  the  action  puts 
the  character  In  issue."  The  mie  to  be  de- 
duccd  from  the  weight  of  authority,  and  rec- 
ognized In  this  state,  seems  to  be  that,  while 
proof  of  plalntlfTs  good  character  Is  not  ad- 
missible, In  tbe  first  Instance,  as  evidence 
tending  to  prove  thai  he  was  not  guilty  of 
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the  matters  with  which  he  Is  charged  In  the 
publication,  it  Is  so  admissible  as  bearing  up- 
on the  question  of  damages  to  be  assessed 
therefor  In  the  event  that  the  Jury  shoulfl  so  '< 
And.  As  that  question  was  never  reached  by 
the  Jnry  in  this  caae,  conceding  tliat  there 
vras  error  in  refusing  this  erldence,  It  1b  not 
reversible  error. 

2.  In  the  plaintiff's  motion  for  new  trial  er- 
ror in  the  admission  of  eTidence  for  the  de- 
fendant 1b  assigned  as  follows:  "The  conrt 
erred  in  admitting  Incompetent  eTldence  of- 
fered  by  tbe  defendant;  in  this:  that  the 
court,  against  the  objection  of  the  plaintiff, 
admitted  the  record,  opinion  of  tbe  conrt,  and 
other  proceedings  in  State  ex  rei.  Kelleher  vs. 
The  Board  of  President  and  Directors  St. 
Louis  Public  Schools  et  a!.;  in  this:  that  evi- 
dence was  permitted  in  regard  to  the  snbject- 
matter  of  State  ex  rcl.  Bntledge  vs.  Board  of 
President  and  Directors  St.  Louis  Public 
Schools;  In  this:  that  the  conrt  admitted  the 
evidence  of  rttner  as  to  the  contract  with 
Diedrich  wltli  tbe  said  corporation;  In  tbls: 
that  tbe  court  permitted  to  be  read  tbe  depo- 
sitions of  Dyer,  Mabry,  Vleth.  Eisner,  Swea- 
ney,  McMonigle,  and  Harrel,  and  parts  there- 
of objected  to  by  said  plaintiff;  that  the  court 
admitted  the  Touchers  for  expenses  of  March, 
1897.  and  April,  1897,  and  erldence  In  rela- 
tion thereto:  and  that  the  court  permitted 
tbe  examination  of  plaJntbT  as  to  the  legisla- 
tion in  regard  to  the  merchants'  tax,  which 
ftccnrred  In  ISiaS."  The  ground  upon  which 
it  is  contended  here  that  the  trial  court  err- 
ed in  admitting  this  evidence  of  the  defend- 
ant Is  that  its  plea  of  instlflcatlou  was  not 
speelflc.  Where  tbe  defamatory  matter  com- 
plained of  is  In  general  terms, — as  that  i^aln- 
tlff  Is  a  murderer,  thief,  or  other  imputation 
which  is  a  mere  conclusion  or  Inference  of 
facts,— the  partioalKT  facts  r^ied  upon  war- 
ranting tie  inference  charged  nrast  be  set 
forth  specifically  in  a  plea  of  Jostlficatlon,  so 
that  the  plaiDtUf  may  be  advised  of  tbe  par- 
tlcnlar  matter  tfcat  he  will  be  called  npon  to 
meet.  Bnt,  wlien  the  defamatory  matter 
charged  is  itself  specific.  It  Is  sufficient  to  aX- 
lece  generally  that  tbe  charge  is  true.  Fens- 
temiaker  v.  Publishing  Co..  12  TJtah,  439,  43 
Pac.  112;  Kuhn  v.  Young,  78  Tex.  344,  14 
S.  W.  796;  Mclaughlin  t.  Cowley.  127  Mass. 
316;  Dever  v.  Oark,  44  Kan.  745,  25  Pac.  2«S; 
Vanwych  v.  Guthrie,  4  Duer,  208.  "Justlfl- 
cation  OA  the  ground  of  trath  need  not  go 
furtber  than  tbe  chaise,  and  It  is  sufficient 
to  Justify  so  mnch  of  the  defamatory  matter 
as  Is  actionable,  or  so  much  as  constitutes 
tbe  sting  of  tbe  charge.  It  is  unnecessary  to 
repeat  and  Justify  every  word  of  the  alleged 
defamatory  matter.  It  Is  sufficient  If  the 
substance  of  the  libelous  charge  be  Justified." 
TowmA.  Stand.  ACS  213.  Tbp  snbstance 
of  tbe  defamatory  matter  charged  in  this  in- 
stance was  that  the  plxtlntiCT,  as  the  repre- 
sentative of  a  corrupt  combine  of  the  school 
board,  and  the  leader  of  a  lobby  composed  of 
contractors  and  go-betweens,  who  have  fat- 


tened on  the  corruption  of  the  present  jnys- 
tem,  and  are  working  for  a  continuance  of 
fat  opportunities,  is  a  malign  influence  work- 
ing at  Jefferson  City  to  defeat  the  civic  fed- 
eiation  school  bill  in  the  senate.  It  would 
seem  that  this  charge  is  sufflciently  specific 
to  advise  the  plaintiff  of  the  particular  mat- 
ter he  would  be  called  upon  to  meet,  and  that 
a  plea  of  tbe  truth  of  that  matter  as  alleged 
was  sufficientVy  specific  But,  be  that  as  it 
may,  the  plaiatlS  is  In  no  position  to  urge 
that  objection  against  the  answer  in  this 
court.  The  attention  of  tbe  court  below  was 
not  called  to  this  or  any  other  defect  In  the 
answer  by  motion,  plea,  objection  to  the  in- 
troduction of  evidence  thereunder,  instruc- 
tion, or  even  In  the  motion  for  a  new  trial, 
or  Ita  sufficiency  questioned  in  any  manner 
in  that  court;  and  It  is  now  entirely  too  late 
to  be  urged  as  ground  for  reversal  here. 
Smiley  v.  Railway  Co.  (not  yet  officially  re- 
ported) 61  S.  W.  6C7;  Adair  v.  Mette,  1&6 
Mb.  406.  67  S.  W.  651,  and  cases  cited. 

3.  It  Is  furtber  contended  that  the  opinion 
of  this  court  In  the  Kelleher  Case  and  the 
evidence  In  regard  to  the  Rutledge  Case 
ought  to  have  been  excluded  on  the  objec- 
tions made  thereto  on  the  trial.  This  evi- 
dence seems  to  have  been  admitted  as  "bear- 
ing upon  tbe  question  of  punitive  damages, 
as  to  which  a  wide  field  was  opened  by  plain- 
tiff by  the  introduction  of  a  score  of  edito- 
rials from  tbe  defendant's  newspaper;  in 
view  of  which  we  cannot  say  It  bad  no  bear- 
ing upon  that  subject,  which,  however,  the 
Jury  never  reached  In  its  deliberations.  The 
objections  made  to  this  evidence  were  that 
It  was  "incompetent  and  immaterial."  ■  If 
competent  for  any  purpose.  It  was  admissi- 
ble over  Bucli  objections,  which  are  general 
In  their  nature,  and  save  nothing  In  particular 
for  review;  and  we  have  uniformly  held 
that  In  such  case  this  court  will  not  consider 
the  objections,  nor  "look  Into  the  question 
to  see  or  conjecture  on  what  ground  the  evi- 
dence was  objectionable."  Public  Schools  v. 
RIsley's  Heira,  40  Mo.,  loc.  dt.  369;  Bauer 
V.  Franklin  Co.,  61  Mo.,  loc.  clt  206;  Lig- 
gett V.  Morgan,  98  Mo.  39,  11  S.  W.  241; 
State  V.  Adams,  108  Mo.  208,  18  S.  W.  1000; 
EaJik  V.  Scalzo.  127  Mo.  164,  29  S.  W.  10S2; 
State  V.  Wright,  l&i  Mo.,  loc.  clt  41S,  35  S. 
W.  1145;  Lumber  l3o.  v.  Hogers,  145  Mo.  445, 
46  S.  W.  1079.  We  find  no  error  In  the  rul- 
ings of  the  court  on  the  admission  of  evi- 
dence for  which  the  judgment  should  be  re- 
versed. 

4.  It  will  be  observed  In  the  directions  of 
tbe  court  that,  after  instructing  the  Jury 
very  fairly  upon  all  the  Issues  of  tbe  case, 
the  court,  to  further  enable  the  Jury  to  de- 
cide the  auestlons  in  tbe  case,  instructed  the 
jury  as  follows:  "That,  In  the  absence  of 
evidence  to  the  contrary,  the  law  presumes 
the  reputation  and  character  of  a  man  to  be 
good.  That  the  board  of  president  and  di- 
rectors of  tbe  St.  Louis  public  schools  bad 
no  rii^t  to  engage  any  one  to  lobby  for  or 
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against  or  work  for  or  against  any  bill  In 
the  legislature  affecting  In  Its  provisions 
their  terms  of  office,  and  to  appropriate  or 
expend  any  of  the  public  funds  under  their 
control  for  sucli  purpose;  nor  had  any  offi- 
cer of  theirs,  as  a  representatlre  of  the  board, 
the  right  n«-  was  it  his  dut7<  In  his  official 
capacity  to  lobby  for  or  against  any  such  bill, 
or  work  tor  or  against  any  such  bill  atFect- 
ing  their  texna  ot  office,  and  to  receive  pub- 
lic money  of  the  school  fnnd  tor  expenses 
In  such  employment;  and  that  any  such  con- 
duct and  appropriation  of  money  or  accept- 
ance of  the  same  under  such  appropriation  is 
without  warrant  of  law,  is  Against  the  policy 
<^  repuUlcan  form  oC  government  and  can 
properly  be  critidaed,  commented  upon,  and 
rebi^ed  by  any  paper  or  individual  In  any 
appropriate  and  proper  terms.  For,  while 
any  Individual  is  permitted,  and  often  is 
moved  by  duty,  to  present  by  way  of  petition 
or  pnblic  argument  bis  views  and  oi)lnlons 
and  reasons  for  or  against  any  nteasure 
pending  before  the  legislature  of  the  state, 
this  right  belongs  to  him  as  a  constituent 
part  of  the  sovereignty,  and  cannot  be  em- 
ployed by  an  Individual  acting  t^dally.  or 
by  public  facials  while  seiTlng  the  people, 
and  Intrusted  only  with  certain  duties,  re- 
sponsibilities, and  trusts.  It  Is  their  dnty  to 
carry  out  the  law  within  the  limits  of  the 
powers  conferred  upon  them,  and  not  other- 
wise to  either  persuade,  direct  or  force  leg- 
islation, or  attempt  so  to  do,  in  regard  to 
matters  affecting  their  terms  of  office,  or 
dutiM  relating  tbereto.  That  a  lobbyist  is 
one  who  frequents  the  lobby  or  precincts  of 
a  legislature  or  other  deliberative  assembly 
with  the  view  of  influencing  the  votes  of 
members,  or  who  solicits  or  seeks  to  Influence 
the  votes  <tf  members,  or  seeks  to  Influence 
their  official  action,  whether  In  the  lobby  of 
the  legislature  or  elsewhere.  The  court  fur- 
ther Insti-ucts  you  that  If  yon  believe  from 
the  evidence  that  any  witness  has  willfully 
sworn  falsely  to  any  material  fact  yoa  may 
reject  and  disregard  all  of  the  testimony  of 
such  witness."  Of  that  part  of  these  last 
directions  commencing  with  the  words  "the 
board  of  jR^esident  and  directors  of  the  St 
TjouIs  public  schools"  and  ending  with  the 
words  "or  duties  relating  thereto,"  the  plain- 
tiff bitterly  complains.  The  only  purpose  of 
these  additional  directions  was  to  assist  the 
lury  in  making  an  intelllgeut  application  of 
the  facts  of  the  case  to  those  tbat  j^ceded 
them.  No  serious  objection  can  be  found  to 
the  principle  tJierein  announced:  and  In  view 
of  the  undisputed  fact  that  the  plaintiff  was 
the  salaried  attorney  of  the  school  board, 
that  be  went  to  Jefferstm  Olty  at  the  instance 
of  some  of  its  members,  tbat  the  existence  of 
the  board  as  then  constituted  and  his  tenure 
of  office  was  threatened  by  the  civic  federa- 
tion bill  then  pending  Iwfore  the  senate,  t^at 
be  spent  two  weeks  In  lobbying  against  the 
measure,  and  tbat  bis  expenses  during  sucb 


service  were  demanded  of  and  paid  by  the 
board  out  of  the  public  acbool  mMieys,  and 
tbat  on  a  former  occasion  he  had  In  like 
character  performed  like  services  In  regard  to 
another  bill  for  which  he  presented  a  demand 
against  the  corporation  for  several  thousand 
dollars,  we  cannot  say  tbat  the  court  com- 
mitted error  in  advising  the  Jury  of  those 
principles  In  this  case.  Taken  as  a  whole, 
we  think  the  directions  placed  the  case  fair- 
ly before  the  Jury;  and.  flndlng  no  reversi- 
ble errw.  the  Judgment  of  the  circuit  court 
should  be  affirmed,  and  it  Is  occor^ngly  so 
ordered.  All  concur. 


STATE  ex  rel.  MAHAN,  Collector  of  Bevenne, 

T.  MEKCHANTS*  BANK  OP 

JEFFBBSUN  CITZ. 

(Supreme  Court  of  Missouri,  Divldon  No.  2. 

March  12,  1901.) 

BANKS  AND  B  AN  KIN  O  —  TAXATION  —  STOCK- 
HOLDERS—LIABILITY— ASSESSMENT  AGAINST 
BANK— ACTION  ON  TAX  BILL— D  BPS  NSBS— 
EVIDBNCB-ADMISSIBIUTY- PAYMENT-COUN- 
TY BOARD  OF  APPSAId— APPBAI<— PLOADINa 
—INDBPINITBNBSS— WAIVER. 

1.  In  an  action  ainiinst  the  "Merchants*  Bank 

of  JefferaoD  City,  Missouri,"  on  a  tax  bill  made 
out  flgaiost  the  '^'Merchants'  Bank,"  it  was  not 
error  to  admit  the  tax  bill  in  evidence,  since 
aa  the  words,  "of  Jefferson  Gtj,  Missouri." 
were  merely  aescrlptive  of  the  bauk,  and  not 
part  Of  Its  name,  the  bill  was  properly  madu' 
ont 

2.  Where,  in  en  action  on  a  tax  bill  against  a 
bank,  defenduat,  after  ^he  overrulioe  of  its 
motion  to  make  the  petition  more  definite  and 
certain,  filed  its  answer  and  went  to  trial,  it 
thereby  waived  its  objection  to  the  petition. 

3.  Act  18»1  (Sess.  Acts  Itittl,  p.  lUi>),  declar- 
ing that  bank  shareholders  need  not  list  their 
stock  for  taxation,  but  that  the  shares  shall 
be  listed  by  the  bank  with  Its  property;  and 
Rev.  St.  1889,  §  7540,  reQuirins  that  taxes  as- 
sessed OD  bank  shares  shall  be  paid  by  the 
bank,  wliich  may  recover  the  amount  so  paid 
from  the  Bhoreuoldens,— do  not  authorize  the 
assessmcDt  of  bank  shares  to  the  bank,  but 
such  shares  must  nevnthetesB  be  assessed 
against  the  owners  of  the  stock. 

4.  Where,  in  an  action  against  a  bank  ou  a 
tax  bill,  the  tax  book  showed  tbat  the  assess- 
ment was  erroneously  made  againat  the  bank 
instead  of  against  its  stockholders,  the  tax  bill 
did  not  establish  a  prima  facie  case. 

5.  in  an  action  against  a  bank  on  a  tax  bill  for 
taxes  which  should  have  been  assessed  against 
the  stockholders,  and  not  against  the  bank,  a 
claim  that  as  the  bonk  president  appeared  be- 
fore the  county  board  of  appeals  and  objected 
to  the  amount  of  the  assessment  and  not  to 
the  manner  of  it,  the  defendant  should  have 
appealed  from  the  action  of  the  board  If  It  was 
not  satisfied  with  it,  was  without  merit  since 
no  appeal  lies  from  the  board  of  appeals. 

6.  In  an  action  against  a  bank  on  a  tax  bill, 
it  was  error  to  exclude  evidence  that  it  was 
bank  stock  which  was  assessed,  since  as  bank 
stock  should  be  assessed  to  the  stockholders, 
and  not  to  the  bank,  such  evidence  showed  a 
defense  to  the  action. 

T.  In  an  action  against  a  bank  on  a  tax  bill, 
tt  was  error  to  exclude  evidence  that  the  taxen 
for  tiiat  year  had  been  paid  prior  to  the  com- 
mencement of  the  action. 

Appeal  from  circuit  court.  Cole  county;  D. 
W.  Shackleford,  Judge. 
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Action  by  tlie  state  of  UlBBonri,  on  rdatlon 
of  Tlumuu  B.  Mabao,  cdlector  of  tbe  revenue 
ot  Cole  county,  against  fba  Merctaanta'  Bank 
ot  Jefletson  City.  From  a  Judgmsnt  In 
Tor  of  plaintiff,  defoidant  appeali.  Reveraed. 

This  Is  ao  action  by  the  coUectw  of  Cole 
coQDty  to  recover  certain  personal  taxes, 
amounting  to  the  sum  of  |237.S3,  claimed  to 
be  doe  the  state  and  county  for  certain  taxes 
for  tbe  year  1806,  as  follows:  (47.57.  state 
fuod  tax;  $85.02,  comity  fund  tax;  and  $104.- 
04,  school  fund  tax.  With  respect  to  tbe 
property  upon  which  the  tax  Is  supposed  to 
be  due,  no  information  Is  given,  either  In  the 
petition  or  tax  bill  upon  which  tbe  actlOD  is 
based,  except  In  tbe  tax  bill.  In  the  column 
inarked"Doll8.,"are  the  figures  "19.U25";  and, 
because  of  the  Indeflniteness  of  the  petition, 
defendant  filed  its  motion  to  make  it  more 
definite  and  certain,  which  was  overruled,  and 
it  duly  excepted,  but  thereafter  filed  its  an- 
s^ver,  in  which  It  denied  all  allegations  in  the 
fietjtioD  except  its  incorporation.  It  then  al- 
leged that  It  had  tendered  to  the  plalntllT,  col- 
lector, before  the  institution  of  this  suit,  all 
taxes  legally  assessed  against  It,  and  his  re- 
fusal to  receive  anytbtag  less  than  the  full 
amount  thereof,  whether  legal  or  Illegal,  and 
demanded  the  payment  of  all  taxes  assessed 
against  it;  that  be  knew  that  tbe  assessor's 
book  and  what  be  called  a  "back-tax  bill" 
showed  no  property  assessed  against  tbe  de- 
fendant other  than  that  for  which  defendant 
tendered  the  Just  and  true  amount  assessed 
against  It,  bnt  demanded  of  defendant  a  com- 
promise aasessment  with  which  defendant 
bad  nothing  to  do,  but  was  a  compromise 
made  by  the  board  of  appeals,  in  violation  of 
law.  without  authority,  and  in  direct  violation 
of  the  statute;  that,  nnder  tbe  statute,  as- 
aesunent  against  all  incorporated  banks 
fdionld  be  made  against  the  shareholders  of 
Buch  banks,  and  not  against  tbe  banks  them- 
Belvea.  The  case  was  tried  by  the  court  Up- 
on the  trial  defendant  objected  to  the  Intro- 
duction of  any  evidence,  upon  the  ground  that 
tbe  petition  falls  to  state  a  cause  of  action. 
Tbe  .objection  waa  overruled,  and  defendant 
dniy  excepted.  Plaintiff  then,  over  the  ob- 
jection of  defendant  read  in  evidence  the  tax 
bQI  sued  on,  which  is  as  follows: 


Plaintiff  thsu  closed  bis  case,  whereupon 
defendant  a^ed  an  InstrucUcm  in  tbe  nature 
of  a  demurrer  to  the  evidence,  which  was  re- 
fused, and  it  excepted.  Defendant  than  of- 
fered to  prove  by  J.  H.  Dlercks,  its  cashier, 
that  he  had  paid  to  plaintiff  all  taxes  aaaeased 
against  the  bank  tot  the  yeas  1896,  which  on 
a  general  objection  by  pUUntiff  waa  excluded, 
and  defendant  excepted.  At  tbe  close  of  all 
the  evidence,  defendant  aAed  an  Instructlw 
In  tbe  nature  of  a  demurrer  thereto,  which 
was  refused,  and  it  again  excepted.  Judg- 
ment was  then  rendered  In  favor  of  plaintiff 
for  the.  sum  of  9316.60,  from  which  defendant 
appeals. 

Edwards  &  Edwards,  for  appellant  A.  M. 
Hough,  for  respondent 

BURGESS,  J.  (after  stating  tbe  facts).  On 
tbe  trial  plaintiff  offered  the  tax  bill  in  evi- 
dence, to  which  defendant  objected  upon  the 
ground  that  it  is  not  made  out  against  tbe 
defendant,  the  "Merchants'  Bank  of  Jefferson 
City,  Missouri,"  but  against  the  "Merchants' 
Bank."  Tbe  objection  was  overruled,  and 
the  tax  bill  read,  and  this  is  assigned  for  er- 
ror. The  words  "of  Jefferson  City,  Mlssonrl," 
which  follow  Immediately  after  tbe  words 
"Merchants'  Banl^*  In  tbe  title  of  the  suit 
are  merely  descriptive  of  the  bank,  and  are 
no  part  of  Its  name;  hence  the  tax  bill,  In  ao 
far  as  the  name  of  tbe  bank  Is  concerned, 
was  properly  made  out  against  tbe  "Mer- 
chants' Bank."  It  follows  that  this  objection 
was  not  well  taken. 

However  uncertain  and  indefinite  tbe  peti- 
tion may  have  lieen,  defendant  waived  that 
point  by  pleading  over  and  going  to  trial  after 
Its  motion  to  make  it  more  definite  and  cer- 
tain was  overruled. 

The  petition  alleges  that  tbe  defendant  is  a 
corporatioD  organised  under  tbe  laws  of  the 
state  of  Missouri,  and  doing  a  general  bank- 
ing business.  ^  the  act  of  1881  (Sess.  Acts 
1S91.  p.  10&)  amending  the  statute  concern- 
ing the  "assessment  and  collection  of  the  rev- 
enue," persons  owning  shares  of  stock  In 
banks,  or  any  Joint-stock  institution  or  asso- 
claUon  doing  a  banking  business,  are  not  re- 
quired to  deliver  to  the  assessor  a  list  thereof; 
but  the  presidrait  or  other  chief  officer  of 


"Back-Tax  Mill— Personal  Properly.  Slate  of  Mtsaonrl.  County  of  Cole— ss  :  I.Tboa.  B.  Maban.  collectorof  the 
raven ue  within  and  for  the  county  of  Cole.  In  the  state  of  Missouri,  do  hereby  certify  that  the  followlne amounts 
of  back  taxes  remain  delinquent  in  favor  of  the  scveml  funds  for  tbe  several  years,  and  on  ibe  persnau  property 
In  satd  county  and  state  owned  by  tbe  Merohanta'  Bank,  and  under  bis  care,  charge,  and  management,  on  tb« 
nrat  day  of  Jnne  of  tb«  year  for  which  assessments  wen  made,  to  wit: 


Name  ot  Ownar. 

Years  for 
Which 
Taxes 
are  Dae. 

Valuation. 

State  Tax. 

OD.TUX. 

BchoolTax. 

Penalty. 

Com. 

TotaL 

1808 

Dolls. 

CIS. 

DoUs. 

eta. 

D<dli.'cta. 

Dolls. 

Cts. 

Dolls. 

Cts. 

Dolls. 

Cts. 

Dolls. 

cts. 

HerebanU'  Bank 

iff,oeB 

00 

*7 

D7 

m  1  tt 

IM 

M 

7 

U 

S 

K 

m 

« 

day 


"In  witness  whereof  I  have  hereunto  set  my  band  at  tbe  elty  of  Jcffaraoo.'Hn  said  county  and  stata,  thU  SStb 
Haiett,  I8BT.  Tboa.  B.  Haban,  Collector  Cola  Ooonty,  He^' 
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such  coiiioratkui  ta  repaired,  under  oath,  to 
dellrer  to  the  wmror  a  Uat  of  all  aharet  of 
■lock  held  therein,  and  the  names  of  the 
persons  who  hold  the  same,  with  the  face 
value  thereof,  aa  well,  alao,  aa  a  ccmpkete 
statement  of  all  reserve  funda,  uttdlvlded 
proOta,  preulums,  or  earnings,  and  att  otbw 
Tahiee  b^ngln^  to  such  corporatlona;  and 
euch  statement  of  ediarea  of  stock,  together 
with  the  statement  of  reserve  funds,  undlrU- 
ed  profits,  premiums,  or  earnings,  and  other 
values,  so  deHrered  to  or  furnished  the  as- 
sessor, ahall,  for  tbe  purpose  of  taxation,  be 
treated  as  that  amouot  of  money,  less  the 
taxable  value  of  tbe  real  estate  and  fixtures, 
subject  to  the  right  of  the  parties  in  interest 
to  show  the  Impairment  of  such  shares  of 
stock  before  the  board  of  equalization.  Sec- 
tion 7540.  Bev.  St.  1B80.  provides  that  the 
taxes  asaessed  on  sliares  of  stock  embraced 
1ft  such  list  shall  be  |nld  by  the  corporations, 
vespectlv^y,  and  they  may  recover  fnm  the 
owners  of  stieh  shares  the  amount  so  paid  by 
tben,  or  deduct  the  same  from  the  dividends 
aoerulng  on  such  shares;  and  tiie  amount 
so  paid  shall  be  a  Hen  on  such  ataares,  re- 
spective, and  aball  be  paid  before  a  trans- 
fer thereof  can  be  made.  It  la  therefore 
clear  that  such  bank  asacasmeat  of  taxes 
must  be  made  against  the  owners  of  tbe 
stock,  and  not  against  tbe  corporation.  Otj 
of  Stanberry  v.  Jordan.  145  Mo.  3T1,  46  S. 
W.  1003.  WhUe  the  tax  bUl  is  prima  facie 
evidence  that  the  taxes  as  therein  stated  are 
due  by  the  defendant  (Acts  1895,  p.  245; 
State  V.  Hotchhiaon,  116  Mo.  388,  22  S.  W. 
786;  State  v.  Phillips.  137  M%  268,  38  S. 
W.  881),  It  shows  that  tbe  assessmrat  was 
made  against  the  Merchanta*  Bank.  The 
tax  book  for  1886,  which  was  In  evidence, 
also  showed  that  the  aaaeaament  was  made 
asal&Bt  the  bank,  when  It  should  have  been 
made  against  its  atockholders.  So  that  this 
prima  fade  case  was  overcome  when  It  was 
rtiown  that  tbe  tax  MH  waa  not  based  on 
a  valid  assessment  State  Cunnlns^m, 
153  Mo.  642,  55  8.  W.  248. 

But  It  was  ahown  by  the  evidence  that  de- 
fendant bank,  by  Us  president,  an>aared  be- 
fore the  board  of  appeals  of  the  county,  and 
objected  to  the  amount  ot  tbe  aasesament, 
and  not  to  the  manner  of  It,  and  It  la 
claimed  by  plaintiff,  If  defendant  was  not 
satisfied  with  the  action  of  the  board.  It 
should  have  appealed  from  ft.  Bat  no  appeal 
lies  from  the  board  of  appeals  In  any  case, 
and  that  tbe  right  of  appeal  from  tiie  assess- 
ment was  not  Intended  by  the  atatute  to  be 
exclusive  is  manifest  from  the  fact  that  the 
tax  bill  Is  only  prima  facie  evidence  of  what 
It  contains,  and  may  be  overcome  by  ex- 
trinsic evidence.  State  v.  Phillips,  anpn; 
State  T.  Ounnlngham,  supra.  If  tbe  only 
remedy  by  the  taxpayer  la  by  appeal  from 
tbe  aasesament,  then  all  defenses  by  him 
thereafter  are  cot  off,  to  which  we  are  un- 
able to  give  assent 

Moreover,  the  act  of  1886,  supra  (section 


8246,  Bev.  St  1881)^  provides  that  la  all 
actions  for  personal  taxes  the  gmeiai  laws 
of  this  state  as  to  practice  and  preceedlnca 
and  appeals  and  wrfts  of  error  in  eivU  cases 
shall  apply,  as  far  as  appUeable  to  such  ac- 
tions, aud  that  the  remedy  ti^ovlded  Cor  the 
odlectloQ  of  personal  tax  bills  Is  cumulative, 
which  would  seem  to  add  force  to  what  we 
have  already  said  upon  that  question.  De- 
fendant offered  evidence  to  show  that  it  was 
bank  atock  that  was  assessed,  aud  that  aU 
taxes  against  the  banlc  for  1896  had  l>een 
paid  prior  to  the  inatitutton  of  this  suit, 
which,  upon  objection  of  plaintiff,  was  ex- 
cluded; and  in  this,  also,  we  think  error  was 
committed,  for  either  was  a  good  defense 
to  tbe  action.  The  demurrer  to  the  evidence 
at  the  close  of  plaintiff's  case  should  have 
been  given.  For  the  reasons  Indicated,  the 
judgment  to  reversed,  and  the  canae  re- 
manded. 

SHERWOOD,  P.  J.,  Mt  BltUllg.  QANTT. 
J.,  concurs. 


LOHB  V.  ARfERPCAN  MFG.  00. 

(Supreme  Court  of  Miuouri,  Division  No.  2. 
March  12,  1901.) 

MASTER  AND  SERVANT-NEOLIOENCE-GUARD- 
INQ  MACHINE  RY-STATUTBS-CONTRrBUTORT 
NBGLiaENCB  —  ASSUMPTION  OF  RISK  — IN- 
STRUCTIONS. 

1.  In  an  action  for  Iniories  foanded  on  so 
act  of  the  general  asaembly  approved  April  20, 
1881,  declaring  that  all  dangerous  ahaftiui^  and 
geanag  io  manafactDriDg  estaUisbments  shall 
be  safely  yarded,  it  is  not  necessary  that  the 
complaint  siiould  refer  to  the  title  of  the  act,  or 
aver  that  defendant's  negligeace  was  In  rlola- 
tioD  of  the  act;  it  being  sufficient  If  ft  states 
facta  bringing  the  case  within  the  statute. 

2.  An  act  of  the  general  assembly  approved 
April  20,  1891,  dpclnres  thut  all  dangerous 
shafting  and  gearing  in  maonfaeturiDg  estab- 
iisliraents  shall  be  safrly  gaarded.  field,  that 
where  the  rods  protecting  the  gearing  had  be- 
come bent  so  as  to  produce  an  opening  which 
the  sheet  iron  within  the  rods  did  not  guard, 
and  plaintifF,  in  passing  around  the  mnchiBe  in 
Che  oischargp  of  her  duty,  slipped  on  tbe  Soor, 
rendered  slippery  from  the  spraying  of  oil  from 
the  machinery,  and  her  hand  passed  through  tbe 
opening  in  the  guard,  and  was  crushed  To  tbe 
cogwheels,  she  was  eutltM  to  recover;  the 
master  l>eing  guilty  of  negUgrace,  under  the 
statute,  in  not  maintaining  a  proper  guard. 

8.  There  waa  no  evidence  of  contributory  neg- 
ligMice  on  the  part  of  the  plalatflf. 

4.  Plnintiff  was  not  chargeable  with  the  ac- 
tion of  former  employes  who  had  bent  the  rods 
by  taking  hold  of  them  to  prevent  themselves 
sfipping  on  tbe  floor  while  passing  about  tbe 
machine,  the  rods  having  been  bent  when  plain- 
tiff was  employed. 

6.  A  contention  that  there  could  be  no  recov- 
ery, in  that  plaintiff  assumed  the  risk  of  falling 
on  tbe  floor,  end  that  such  fall  was  the  proxi- 
mate cause  of  the  injury,  was  without  merit, 
since,  though  she  had  fallen,  she  would  not  have 
been  injursd  bad  it  not  been  for  the  negligi^nce 
of  the  master  in  failing  to  properly  guard  the 
gearing. 

6.  In  an  action  for  injuries  sustained  by  rea- 
son of  plaintiff's  band beingcaugbtin cogwheels 
which  w«re  insnAelently  guarded,  it  was  prtmer 
to  refuse  an  Inatruction  that  tbe  employer  does 
not  guaranty  or  insure  the  empIoy6  against  in- 
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jury  from  maehinery,  but  ho  discbarges  the 
incuare  of  his  duty  it  be  provides  such  guBrda 
tor  tb«  protcctioa  o(  tbe  employ^K  iis  a  persoa 
of  ordioary  care  would  deem  suuideut,  since  tlio 
instrnctlon  called  for  a  less  de^ee  of  care  than 
that  xeqnired  by  the  statute. 

Appeal  from  St  hoalt  circuit  court;  Ja< 
cob  Kletn,  Judge. 

ActioD  by.  Uose  Oolllott  Lore  agaloat  tbe 
American  Maaufacturiog  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peala.  Aflirmed. 

Tbls  Is  a  civil  action  for  damages  to  [daln- 
tiff,  an  employe  In  a  Jute  factory  owned  and 
operated  by  defendant,  on  tlie  24tb  of  No* 
vember,  18D4,  alleged  to  bave  been  caused 
by  tbe  negligence  of  defendant  in  falling  to 
safely  guard  Its  gearing  on  a  machine  used 
for  spinning  Jute  In  the  manufacture  of  bag- 
ging, as  required  by  an  act  of  tbe  generai 
assembly  approved  April  20,  1891,  and  in 
permitting  the  guard  to  said  gearing  to  be* 
come  and  remain  out  of  repair,  wberebiy 
plaintiff's  right  hand  and  forearm  were, 
without  fault  on  her  part,  thrown  through 
said  guard  and  into  the  cogwheels  and  gear- 
ing of  said  machine,  and  were  torn,  lacerat- 
ed, and  crushed.  Tba  answer  was  a  general 
denial  and  a  plea  of  contributory  n^ligence. 
There  was  a  verdict  and  Judgment  for  plain- 
tiff for  $3,750,  from  vrblcb  defendant  ap- 
I>ealB. 

Tbe  facts  appear  to  be  that  at  the  time  of 
tbe  accident  plaintiff  was  a  girl  about  16 
years  old.  Sbe  brought  the  action  soon  aft- 
er she  reached  her  majority.  The  cause  was 
tried  In  1600,  upon  a  special  ]ury,  and  sbe 
was  awarded  $2,000.  Defendant  appealed 
to  tbe  St  Louis  court  of  appeals,  and  that 
court  for  error  In  the  InstruetioM,  reversed 
and  remanded  tbe  cause.  The  case  Is  re- 
ported as  Oolllott  V.  Manufacturing  Co.,  71 
Mo.  App.  163.  Since  then  plaintiff  has  mar- 
ried, and  her  present  name  Is  Rose  Lore. 
There  Is  little.  If  any,  conflict  In  the  evi- 
dence. Plaintiff  was  employed  at  the  time 
of  the  accident  as  a  spinner  In  the  defend- 
ant's factory  or  bagging  mill,  known  as  the 
"Sontbera  Mills,"  In  the  city  of  St  Louis. 
Tbe  maiAlne  by  wMch  she  was  Injured  Is  a 
large  machine,  some  10  feet  in  length  and 
about  4  feet  wide,  and  Is  known  as  a  "spin- 
ning machine."  It  Is  operated  by  two  girls, 
— ^the  spinner,  who  is  ordinarily  In  front  and 
the  end  minder,  whose  ordinary  position  Is 
In  tbe  rear;  but  it  is  the  duty  of  both  girls 
to  keep  tbe  machine  runnli^,  and  to  pass 
arotmd  the  frame-  to  help  ooe  another  when- 
ever necessary.  The  material  used  is  what 
la  commercially  known  as  "Jute  butts," 
which  Is  manufactured  Into  bagging  for  cov- 
ering bales  of  cotton.  In  tbe  rear  of  the 
machine  are  48  cans  fllled  with  this  material 
in  the  form  of  long  strings  called  "silver," 
which  are  carried  through  tbe  maeblne  from 
tbft  rear  to  the  front  in  the  process  of  spin- 
ning. This  sliver  is  loose  and  flimsy,  and 
easUy  ported,  and  It  Is  the  baalness  of  tbe 


two  girls  to  wotcb  and  "fix  up"  the  ends 
whenever  they  break  down;  that  la  to  say, 
whenever  one  of  the  strlugs  of  silver  hap- 
pens to  break,  there  Is  what  is  known  as  an 
"end,"  which  baa  -to  be  fixed  up  by  tlie 
operators.  Ordinarily,  it  ia  the  duty  of  the 
spinner  to  fix  up  the  ends  In  the  front  and 
of  the  end  minder  in  the  rear,  but  It  fre- 
quently happens  that  a  number  of  ends 
break  down  at  once  In  tbe  rear  of  tbe  ma> 
chine,  and  It  1b  necessary  on  these  occa- 
sions, In  order  to  keep  tbe  machine  running, 
for  the  spinner  to  pass  around  to  tbe  rear, 
and  help  tbe  end  mluder  put  them  up.  In 
behalf  of  plaintiff  at  the  trial  was  produced 
tbe  testimony  of  plaintiff  herself  and  five 
other  employes  of  tbe  factory,  spinners  and 
end  minders,  all  of  whom  tratlfled  that  it 
was  tlte  duty  of  tbe  spinners  and  end  mind- 
ers to  help  one  another  In  their  work  when- 
ever It  was  necessary  in  order  to  keep  tbe 
machine  running,  and  to  pass  around  tbe 
machine,  whenever  necessary,  for  that  pur- 
pose. Tbe  floor  of  tbe  factory  Is  conceded 
to  bave  been  very  sUppery.—so  much  so  as 
to  be  very  hafd  to  walk  upon,— and  persons 
walking  were  liable  to  sUp  and  fall  at  any 
moment  Tbe  Jute  material  was  prepared 
for  spinning  with  an  oil,  which  was  rubbed 
Into  the  floor  by  tbe  constant  sweeping  of 
the  waste  Jute  over  the  floor,  and  there  was 
also  a  considerable  quantity  of  oil  which 
was  used  for  lubricating  the  machinery 
which  was  thrown  off  upen  the  floor,  and 
rubbed  lb  In  the  same  mann«.  The  driving 
machinery  or  gearing  of  the  machine  was 
located  at  one  eud,— being  the  end  opposite 
to  plaintiff's  ordinary  position  in  operating 
the  machine,— and  was  located  on  a  narrow 
passage  between  plaintiff's  machine  and  the 
next  machine  in  the  same  row.  This  pas- 
sage was  only  about  twoifeet  wide,  or  bare- 
ly wide  edough  to  allow  tbe  girls  to  pass 
through  In  the  discharge  of  their  ordinary 
duties;  and,  in  order  to  protect  the  em- 
ployes passing  through  this  narrow  aisle 
from  the  cogwheels  at  tbe  end  of  plaintiff's 
machine,  there  was  placed  In  front  of  and 
around  this  gearing  'a  guard,  consisting  of 
vertical  iron  rods  ab«ut  tln-ee-elghths  of  an 
inch  in  thickness,  fixed  at>ove  and  below  to 
iron  bars  or  crosspleces.  These  rods  or 
guard,  wires  In  front  of  the  gearing  were  lo- 
cated about  an  inch  and  one-half  apart,  and 
were  made  of  soft  iron,  round,  and  aboat 
three  feet  In  length;  but  prior  to  the  acci- 
dent to  plaintiff  aeveral  of  these  rods  or 
wires  bad  become  bent  so  as  to  produce  a 
considerable  opening  just  at  the  corner  of 
tbe  machine,  which  was  large  enough  to  al- 
low tbe  band  of  any  ordinary  person  who 
might  fall  on  the  slippery  floor  to  pass 
througb  so  as  to  come  Into  contact  with  the 
dangerous  cogwheels  or  gearing  of  the  ma- 
chine. Several  of  plaintiff's  witnesses  testi- 
fied that  the  openli^  was  large  enough  to 
allow  tbe  first  volume  of  tbe  Revised  Stat- 
utes of  liissottri  of  1869  to  be  passed  tfaroush 
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In  the  dlrectloD  of  Its  tblckness.  According 
to  all  the  witnesses,  the  opening  which  ex- 
isted beforehand  was  seTeral  Inches  wide, 
and  large  enough  to  allow  plaintiff's  band  to 
easily  pass  through.  The  opening  was  prob- 
ably produced  by  the  employte  who  had 
been  working  on  the  machine  In  preTloos 
years  taking  hold  of  the  wires  In  order  to 
bold  themselves  up  and  keep  tbemselTeB 
from  falling  upon  the  slippery  floor  in  going 
aroand  the  machine,  and  there  is  some  tes- 
timony going  to  show  that  this  has  been  the 
custom  of  some  of  the  girls  in  the  factory. 
That  this  cnstom  Is  probably  the  cause  of 
the  opening  Is  Indicated  by  the  fact  that  the 
opening  was  located  Just  at  the  comer, 
which  was  the  place  where  the  employes 
were  in  the  habit  of  taking  hold  of  the  wires 
iB  passing  aroand  the  machine.  Owing  to 
the  greasy  floor,  there  was  danger  of  slip- 
ping, and  consequently  of  falling,  Just  at 
the  comer,  and  at  the  place  where  this  open- 
ing In  the  guard  was  located.  At  the  time 
of  the  accident,  plaintiff  had  been  working 
on  the  machine  for  leas  than  three  days,  hav- 
ing been  pnt  to  work  on  this  machine  on 
Thursday,  and  the  accident  occurring  on 
Saturday  afternoon.  Her  ordinary  position 
In  tending  the  machine  was  at  the  opposite 
end  from  the  defective  guard,  and  she  did 
not  notice  or  see  the  opening  until  the  same 
day  when  she  was  hurt.  Immediately  prior 
to  the  accident,  plaintiff  end  her  end  minder 
began  to  run  ont  of  material,  and  the  ends 
were  rapidly  breaking  In  the  rear  of  the  ma- 
chine, and  It  became  necessary  for  plaiotltf 
to  go  around  to  the  rear  to  help  the  end 
minder  put  up  the  ends  in  order  to  keep  the 
machine  mnnlng.  That  this  was  the  duty 
of  the  plaintiff  under  the  circumstances  is 
unanimously  testified  to  by  all  the  girls  who 
work  at  the  factoiy  ^ho  were  sworn  at  the 
trial,  being  six  in  number,  who  state  that 
such  was  the  universal  custom  among  all 
the  girls  in  the  factory,  and  that  they  were 
scolded  by  the  foreman  when  they  neglected 
to  do  so.  In  order  to  induce  the  girls  to 
help  one  another  to  keep  the  machine  run- 
ning, they  were  pnt  upon  piece  work,  or 
paid  according  to  the  amount  of  work  which 
was  turned  out  by  their  machine,  thereby 
making  It  to  their  interest  to  help  one  an- 
other at  all  times.  The  evidence  very  clear- 
ly establishes  that  in  going  from  her  end 
to  help  the  end  minder  plaintiff  was  tn  the 
discharge  of  her  ordinary  duties.  In  pass- 
ing around  the  corner  of  the  machine  she 
slipped  and  fell,  and  her  arm  was  thrust 
through  the  unguarded  opening,  and  was 
caught  in  the  cogs,  and  was  drawn  through 
up  to  her  elbow.  The  evidence  shows  her 
band  and  arm  were  terribly  mangled  and 
lacerated.  If  she  is  entitled  to  recover  at 
all,  no  doubt  can  exist  that  the  verdict  was 
a  very  moderate  compensation  for  her  in- 
juries. The  various  witnesses  testified  that 
the  opening  tn  the  guard  had  existed  from 
two  months  to  two  years,  according  to  the 


time  they  had  worked  In  that  riclnity.  It 
was  shown  that  the  foreman,  Mr.  Comer- 
ford,  was  constantly  in  the  room  Indeed, 
he  testified  that  he  saw  the  opening  after 
she  was  hurt  It  appears  that  the  guard 
comes  with  the  ma(diine  from  the  factory, 
but,  not  deeming  it  sufficient,  Mr.  O'Boyle 
caused  a  piece  of  sheet  iron  to  be  placed  in- 
side of  the  guard  and  between  the  cogwheels 
and  the  guard,  but  It  did  not  extend  east 
far  enough  to  protect  the  corner. 

At  the  dose  of  all  the  evidence  the  de- 
fendant demurred  to  tbe  evidence,  which  tb« 
court  overruled.  The  court  thereupon  In- 
structed the  Jury  as  follows:  Instrnction  No. 
1:  "The  laws  of  this  state  require  the  belt- 
ing, gearing,  and  drums  In  all  manufactur- 
ing, mechanical,  and  other  establishments, 
when  so  placed  as  to  be  dangerous  to  per- 
sons 'employed  therein  or  thereabout  while 
engaged  In  their  ordinary  duties,  to  be  safdy 
and  securely  guarded,  whenever  they  are  so 
situated  as  to  admit  of  guards  being  placed 
about  them  without  interfering  with  their 
free  operation,  or  with  necessary  access  to 
them,  or  necessary  passageway  by  or  around 
them.  The  guards  required  are  safe  and 
secure  ones,— such  guapds  as  will  protect  the 
employ^  from  contact  with  tbe  machinery  by 
the  use  of  ordinary  prudence  and  caution  on 
their  part.  This  duty.  Imposed  upon  the  mas- 
ter or  employer,  does  not  make  the  master 
or  employer  an  insurer  of  the  safety  of  the 
servant  or  employ&  The  guards  which  the 
master  is  required  to  provide  are  such  as 
will  protect  the  employ^,  using  ordinary  care, 
against  all  dangers  that  can  be  foreseen  by 
ordinary  human  foresight;  but  the  master 
is  not  required  to  guard  against  tbe  negli- 
gence of  the  employ^,  nor  against  such  dan- 
gers or  accidents  as  no  huioan  knowledge  or 
experleuce  could  anticipate.  The  failure  of 
the  maater  to  so  guard  the  gearing,  belting, 
and  drums  of  his  machinery  so  situated  la 
neglig^ce,  because  It  Is  a  violation  of  a  duty 
Imposed  by  tbe  statute  on  that  subject  Now, 
In  this  case.  If  yon  find  and  believe  from  tbe 
evidence  that  tbe  plaintiff,  at  tbe  time  of  the 
Injury  complained  of,  was  in  the  employ  of 
the  defendant  company  in  its  bagging  factory, 
and  that  she  was  engaged  at  the  time  in 
tending  a  spinning  frame  or  machine,  and 
that  said  spinning  frame  or  machine  was 
operated  by  means  of  belting,  drums,  and 
cogwheels;  and  If  you  further  tielleve  from 
the  evidence  that  such  belting,  drums,  and 
cogwheels  of  said  spinning  frame  or  machine 
were  so  situated  or  placed  as  to  be  dangerous 
to  persons  employed  about  tbe  same  while 
engaged  in  the  performance  of  their  ordinary 
duties;  and  if  you  further  believe  from  the 
evidence  that  such  spinning  frame  or  ma- 
chine and  the  belting,  drums,  and  cogwheels 
thereof  were  at  the  time  so  situated  as  to 
admit  of  guards  Iwing  placed  about  such  belt- 
lug,  drums,  and  cogwheels  without  Interfere 
ing  with  their  free  operation,  or  with  neces* 
sary  access  to  them,  or  necessar}'  passagieway 
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by  or  arooDd  tbem;  and  If  you  further  find 
from  tbe  evidence  that  prior  to  tbe  time  of 
the  Injury  complabied  of  the  defendant  had 
placed  a  guard  about  tbe  gearing  and  cog- 
wbeela  of  aald  spinning  frame  or  machine; 
and  if  you  further  believe  from  the  evidence 
that  at  tbe  time  of  tbe  Injury  complained  of, 
and  prior  thereto,  two  or  more  of  the  Iron 
vertical  bars  forming  part  of  such  guard  has 
been,  and  then  were,  so  bent  as  to  produce 
an  fining  in  such  guard  large  enough  to  al- 
low tbe  band  of  an  ordinary  person  to  jpass 
through  and  come  in  contact  wltb  said  gear- 
ing «  cogwheels,  and  that  by  reason  of  this 
the  guard  in  question  was  not  then  and  there 
a  safe  and  secure  guard,  and  such  as  would 
protect  an  employe,  while  engaged  In  her 
ordinary  duties  with  or  around  sold 'spinning 
frame  or  machine,  and  while  exercising  ordi- 
nary care,  against  all  dangers  that  could  be 
foreseen  or  autlclpated  by  ordinary  human 
foresight;  and  If  you  further  find  from  the 
evidence  that  the  plalntUt  was,  at  the  time  of 
the  injury  complained  of,  engaged  Id  tbe 
performance  of  her  ordinary  duties,  aud  was 
exercising  such  care  as  a  person  of  ordinary 
prudence  and  of  her  age  and  experience 
would  have  exercised  under  similar  circum- 
atances,  and  that  while  so  engaged  she  slip- 
ped and  fell  by  reason  of  tbe  slippery  condi- 
tion of  the  floor,  and  that  by  reason  of  the 
unsafe  .or  Insecure  condition  of  tbe  guard 
around  said  cogwheels  and  gearing  of  said 
machine  Of  you  find  from  the  evidence  that 
It  was  unsafe  and  Insecure)  her  baud  and 
forearm,  while  so  falling,  passed  through 
such  opening,  and  thereby  came  in  contact 
wltb  said  gearing,  and  that  plaintiff  was  in- 
jured thereby,— then  your  verdict  should  be 
for  the  plaintiff."  Instruction  No.  2:  "The 
court  Instructs  the  jury  that  if  they  shall 
find  from  the  evidence  the  facts  to  be  as  stat- 
ed In  the  foregoing  Instruction,  it  Is  not  nec- 
essary, to  entitle  plaintiff  to  a  recovery,  for 
ber  to  prove  that  tbe  slippery  condition  of 
the  floor  was  occasioned  by  any  negligence 
of  the  defendant"  Instruction  No.  3:  "If 
you  And  and  believe  from  the  evidence  that 
the  guard  In  question  around  the  gearing  of 
the  spinning  machine  or  frame  mentioned  in 
the  evidence  was  at  tbe  time  of  the  Injury 
complained  of  a  safe  and  secure  guard,  as  ex- 
plained In  instruction  No.  1,  then  you  should 
find  for  the  defendant"  Instruction  No.  4: 
"And  so.  If  you  find  and  believe  from  the 
evidence  that  the  injury  complalnad  of  hap- 
pened from  a  cause  or  accident  which  no 
human  Iinowledge  or  experience  could  antici- 
pate, your  verdict  should  be  for  the  defend- 
ant And  unless  you  find  from  tbe  evidence 
that  the  gearing  and  cogwheels  of  tbe  ma- 
chine In  question  were  so  placed  that  they 
could  be  safely  and  securely  guarded,  as  ex- 
plained In  instruction  No.  1,  without  Inter- 
fering with  their  free  operation,  and  with 
necessary  access  to  tbem  or  necessary  pas- 
sageway by  or  around  them,  then  your  ver- 
dict sliould  be  tor  the  defendant"  Instruc* 


tlon  No.  5:  "And  so,  unless  you  believe  from 
the  evidence  that  the  gearing  and  cogwheels 
of  said  machine  wei-e  so  placed  as  to  be  dan- 
gerous to  the  employes  engaged  around  tbe 
same,  or  in  operating  said  machine,  while  en- 
gaged la  tbe  performance  of  their  ordinary 
duties,  then  your  verdict  should  find  for  the 
defendant"  Instruction  No.  6:  "The  court 
Instructs  you  further  that  If  you  find  a  ver- 
dict in  favor  of  the  plaintiff,  you  should  fix 
her  damages  in  such  a  sum  as  you  may  find 
and  believe  from  the  evidence  will  afford  her 
a  fair  and  adequate  compensation  tor  the  In- 
juries sustained,  and  for  tbe  bodily  pain  and 
mental  anguish  suffered  by  ber  In  conse- 
quence of  her  said  injuries;  aud  If  you  find 
from  the  evidence  that  said  InjTules  are  per- 
manent In  character,  you  should  also  take 
that  fact  into  c(msidKatlon  In  estimating 
said  damages.  If,  under  tbe  evidence  and 
instructirais  given  you,  you  find  in  favor  of 
the  defendant  you  need  merely  state  in  your 
verdict  that  you  find  tbe  Issues  joined  in  this 
case  In  favor  of  the  defendant."  To  the  giv- 
ing of  which  instructions,  and  to  the  giving 
of  each  of  tbem,  the  defendant  then  and 
there  duly  excepted;  and  the  defendant 
thereupon  asked  the  following  Instructions, 
each  and  all  of  which  tbe  court  refused. 
Said  in>iti*uctIon8  are  as  follows,  to  wit:  "(1) 
Upon  all  the  evidence  in  the  cause  the  ver- 
dict must  be  for  the  defendant  (Offered 
and  refused  at  end  of  whole  case.)  (2)  When 
the  plaintiff  took  employment  in  defendant's 
factory,  she  assumed  all  the  ordinary  risks 
Incident  to  the  service,  viz.  all  those  risks 
which  are  part  of  tbe  natural  and  ordinary 
method  of  conducting  tbe  business.  <3)  The 
employer  does  not  guaranty  or  insure  the  em- 
ploy6  against  Injury  from  machinery  about 
which  the  latter  may  be  employed,  but  be 
discharges  the  measure  of  his  duty  if  he  pro- 
vides such  guards  for  the  security  and  pro- 
tection of  tbe  employe  against  injury  by  the 
machinery  as  a  person  of  ordinary  care-  and 
prudence  would  deem  sufllclent  for  the  pur- 
pose. (4)  If  the  jury  believe  from  the  evi- 
dence that  tbe  rods  in  the  guard  mentioned 
In  the  petition  were  bent  or  loosened  by  the 
act  or  conduct  of  plaintiff's  fellow  servants, 
then  the  defendant  Is  not  liable  for  any  In- 
Jury  that  may  have  resulted  to  tbe  plaintiff 
from  the  fact  that  the  rods  were  bent  or  loose 
at  tbe  time  she  was  injured.  (5)  If  the  Jury 
believe  from  the  evidence  that  the  injuries  re- 
ceived by  plaintiff  at  tbe  time  and  place  men- 
tioned In  the  petition  were  due  to  accident  or 
misadventure,  then  the  defendant  Is  not  liable. 
<6)  If  tbe  Jury  believe  from  the  evidence  that 
the  condition  of  the  floor  at  and  prior  to  the 
time  of  plaintiff's  injuries  was  the  natural 
and  ordinary  consequence  of  operating  de- 
fendant's spinning  machines,  and  that  such 
condition  of  the  floor  was  apparent  or  ob- 
vious to  the  plaiutiff,  then  it  was  one  of  tbe 
risks  which  she  assumed  in  entering  defend- 
ant's service,  and  plaintiff  cannot  recover  for 
any  Injury  caused  by  tbe  condition  of  the 
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floor.  (7)  If  the  Jury  believe  from  the  evi- 
d^e  that  the  condition  of  the  guard  at  and 
prior  to  the  time  of  plaintiff's  injury  was  ap- 
parmit  (Uid  obvious  to  her,  tlien  it  wqs  one 
of  the  risks  which  she  assumed  in  entering 
defendant's  aerrlce,  and  plaintiff  cannot  re- 
cover for  any  Injury  caused  by  the  condition 
of  the  guard.  (S)  The  employer  does  not 
guaranty  the  safety  of  the  machinery  about 
which  tlie  servant  Is  employed,  nor  does  he 
Insure  the  servant  against  injury  from  the 
use  of  such  machinery.  (9)  If  the  jury  find 
from  the  evidence  that  the  injuries  sustained 
by  the  plaintiff  were  due  to  her  own  want  of 
ordinary  cire  at  the  time  of  the  Injury,  the 
verdict  must  be  for  the  defeudant"  A  mo- 
tion for  new  trial  was  Qled  and  ovOTuied, 
and  the  case  Is  regularly  In  this  court 

Kehr  &  Tittmann,  for  appellant.  Martin 
St  Baw  and  T.  Percy  Carr,  for  respondent. 

GANTT,  J.  (after  stating  the  facts).  1. 
The  petition  In  this  case  Is  obviously  bottom- 
ed upon  the  third  section  of  an  act  of  the 
general  assembly  of  this  state  entitled  "An 
act  relating  to  manufacturing,  mechanical, 
mercantile  and  other  establishments  and 
places  and  the  employment,  safety,  health 
and  work  hours  of  employes,"  approved  April 

20,  1891,  which  provides  that  "the  belting, 
shafting,  gearing,  and  drums,  In  all  manu- 
facturing, mechanical  and  other  establish- 
ments In  this  state,  when  so  placed  as  to  t>e 
dangerous  to  persons  employed  therein  or 
thereabout  while  engaged  In  their  ordinary 
duties,  shall  be  safely  and  securely  guarded 
when  possible;  If  not  possible,  then  notice 
of  Its  danger  shall  be  conspicuously  posted 
in  such  establishments."  It  Is  true,  the 
pleader  does  not  refer  In  express  terms  to 
the  title  of  the  act  or  aver  that  the  failure 
of  the  defendant  to  safeguard  Its  jute  ma- 
chine was  a  violation  of  said  act;  but  this 
Is  not  at  all  necessary.  It  is  sufficient  when 
the  law— as  It  is  in  this  case— Is  a  public  act, 
to  state  the  facta  which  bring  this  case  clear- 
ly with  the  law;  and  this  she  has  done. 
ICennnyde  v.  Hollroad  Co.,  46  Mo.  255;  Reyn-. 
olds  V.  Railroad  Oo..  85  Mo.  90;  Emerson  v. 
Railway  Co.,  Ill  Mo.  101,  19  S.  W.  1113.  The. 
act  of  April  20,  1891,  is  similar  to  the  act  of 
the  British  parliament,  7  &  8  Vict.  e.  15.  { 

21,  which  provides  that  "all  parts  of  the 
mill-scaring  In  a  factory  shall  he  securely 
fenced."  The  act  Is  remedial  and  salutary. 
The  purpose  of  the  legislature  was  to  pre- 
serve the  lives  and  limbs  of'  those  whose 
H&ny  life  Is  spent  working  on  and  about 
machlneiT  wielding  irresistible  mecbonlcal 
power,  and  was  obviously  Intended  to  make 
plain  the  duty  of  the  master  to  his  servants 
employed  around  or  about  dangerous  macbln- 
erj',  and  to  modify  the  common-law  doctrine 
that  In  absence  of  a  statute,  the  master  was 
not  bound  to  fence  his  dangerous  machinery. 
A  failure  to  comply  with  such  a  statute  Is 
neglleence.  As  said  by  the  court  of  appeals 


In  OoUiott  V.  Manufacturing  Co^  71  Mo.  App. 
163,  "The  failure  of  the  master  to  so  guard 
the  gearing,  etc.,  of  his  machinery,  woald  be 
a  violation  of  a  statutory  duty,  and  be  negli- 
gence per  se."  Tlie  character  of  the  required 
guards  Is  deOned  by  the  statute  Itself.  They 
are  required  to  "be  safe  and  secure."  The 
constitutionality  of  such  laws  is  no  longer 
In  doubt  Laws  like  this,  created  for  the 
safety  of  tboee  whose  neoesslty  compels 
them  to  submit  to  hazards  which  they  woold 
otherwise  be  unwilling  to  assume,  have  be^ 
sustained  in  all  the  states  of  the  Union,— 
such  as  provide  for  are  escapes,  Inspection 
of  boilers,  ventilation  of  mines,  and  for  cover- 
ing and  otherwise  protecting  machinery. 
Durant  y.  Mining  Co.,  97  Mo.  62,  10  S.  W.  484; 
People  V.  Warden  of  City  Prison,  144  N.  Y. 
529,  39  N.  R  6S0;  People  v.  Smith,  108  Mich. 
531,  86  N.  W.  382.  Did  the  proof  bring  the 
case  within  the  statute?  The  mill  wasa  Jnte 
factory.  The  macliines  were  constructed 
with  cogwheels  on  one  end,  which  were  so 
placed  as  to  be  exceedingly  liable  to  catch 
the  clothing  and  limbs  of  the  employte 
working  about  them.  So  clearly  was  tbis 
recognized  that  the  manufacturer  of  the  ma- 
chines sent  jfuards  along  with  the  machines, 
and  tbe  defendant  company  deemed  them 
insufficient,  and  placed  sheet  Iron  inside  of 
the  guards  and  between  them  and  the  cog- 
wheels, BO  as  to  more  effectively  prevent  In- 
Jury  to  the  operatives, — a  danger  which  was 
greatly  enhanced  by  the  slippery  condition 
of  the  floor,  caused  by  the  constant  spray 
of  oil  and  sweeping  the  oily  waste  Jnte  over 
It  every  day.  In  addition  to  this,  the  ma- 
chines were  separated  by  narrow  passways 
not  exceeding  80  Inches  in  width,  through 
which  tlie  employes— the  spinners  and  end 
minders — were  compelled  to  go  In  the  dis- 
charge of  their  duty.  No  more  satisfactory 
evidence  of  the  dangerous  position  of  these 
machines  could  be  adduced  than  their  own 
.recognition  of  the  fact  by  tlie  officers  of  tbe 
company,  that  guards  were  necessary  to  pro- 
tect the  employes.  That  plalntlfF  was  law- 
fully and  rightfully  present  at  the  machine, 
and  engaged  in  her  ordinary  duties,  at  tbe 
time  she  slipped  and  her  hand  fell  into  ttie 
gearing,  was  established  beyond  a  perad- 
venture.  The  efforts  to  show  she  was  a  vol- 
unteer, and  ont  ot  ber  place,  were  wholly  un- 
successful. 

It  Is  next  Insisted  that  there  was  uo  evi- 
dence that  the  guards  were  Insufficient;  that 
no  human  foresight  could  have  foreseen  that 
an  emploj'^'s  hand  would  have  been  thrown 
through  the  opening  cnnsed  by  the  bending 
of  tbe  rods  on  the  gu.Tril  railing.  The  Jury 
have  found  that  fact  against  the  defendant 
under  the  most  rigid  requirement  and.  we 
ttiink,  properly  so.  IVo  special  Juries  hai-e 
found  that  tbis  gearing,  placed  as  It  was 
within  a  few  Inches  of  a  narrow,  slippery  pas- 
sageway through  which  the  employes  were 
constantly  called  to  pass  attending  to  their 
duties,  was  dangerou^  placed,  and  required 
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a  safe  and  seenre  guard,  aud  hare  found  the 
guard  was  not  Bade  and  Mcnre,  aud  hy  tea- 
eon  of  Ita  insufBcIency  plaintlirs  hand  and 
arm  were  caught  and  crushed  In  the  cog- 
wheels.  How  can  It  be  sold  that  no  buman 
foresight  could  anticipate  danger  at  this  point 
wlien  experience  had  already  taught  that 
former  employes  had  often  sHnted,  and  had 
caught  the  rods  to  keep  from  fatllng,  on  the 
otiy,  slippery  flow,  until  they  were  so  bent 
as  to  mate  this  opening  in  the  gnardi 
Wtthoot  a  guard,  one  can  scarcely  concelre 
of  a  more  dangerous  place  for  the  spinners 
and  mlnd«rs,  who  necessarily  passed  rapidly 
from  one  aide  of  the  machine  to  the  other, 
when  occasion  required.  The  floor,  as  all 
admit  was  saturated  with  oil,  and  very  slip- 
pery, and  the  liability  to  slip  and  fall  was 
greatest  in  their  efforts  to  turn  the  comer, 
and  In  falling  the  natural  tendency  of  the 
feet  and  lower  limbs  was  to  be  thrown  out- 
waitl,  and  the  head  and  arms  in  the  opposite 
direction,  or  right  into  the  gearing;  and  the 
same  conMderatlons  which  dictated  the  ne- 
cessity of  a  guard  at  this  place  demanded 
that  this  guard  should  be  In  repair,— In  other 
words,  **safe  and  secure."  as  the  statute  pre- 
scribed. No  less  measure  of  dlllsoncc  can  be 
written  into  the  statute.  As  was  said  In 
Dnrant  t.  Mlning.Ca.  97  Mo.  G5,  10  S.  W.  485: 
"Wfaoi  the  meaning  of  a  statute  Is  clear, 
courts  have  no  power  to  make  quallflcatlotta 
•or  additions  to  cover  seemingly  omitted 
cases."  It  waa  shown  that  this  hole  had 
been  in  this  guard  railing  for  several  mcmths 
at  least,  and  that  the  superintendent  was 
constantiy  In  the  room.  The  duty  was  cast 
by  the  statute  on  the  company  and  Its  super- 
intendent not  only  to  have  the  guards  erected 
in  the  first  Instance,  but  to  keep  them  In  re- 
pair. Nothing  was  more  likely  to  happen 
than  that  some  employA  might  slip  on  this 
floor,  and  be  thrown  against  this  guard,  and. 
In  the  efltort  to  avert  a  fall,  have  bis  or  her 
arm  thrust  Into' this  gearing.  The  situation 
su^ested  the  danger.  The  witnesses  testi- 
fied that  a  volume  of  the  General  Statutes  of 
this  state  oX  18S8  could  easily  have  been  put 
through  the  bole  that  had  been  left  for 
months  at  this  comer  In  the  guard.  This 
h<^e  had  remained  so  long,  defendant  was 
bound  to  take  notice  of  It.  whereas  plaintiff, 
who  only  went  to  work  on  miursday  at  this 
machine,  had  not  noticed  It,  and  was  not 
aware  of  the  risk  she  was  running  when  she 
was  precipitated  against  the  guard  by  falling 
on  the  slippery  floor  on  the  following  Satur- 
day afternoon.  We  think  the  evidence  was 
sufficient  to  show  negligence  In  not  repairing 
this  guard  or  closing  this  opening  in  it.  The 
circuit  court  correctly  ruled,  as  did  the  court 
of  f^)peals,  that  there  was  no  evidmce  what- 
ever oC  contributory  n^igence  on  the  part 
of  plaintiff.  Nether  was  there  any  evidence 
upon  which  to  predicate  an  instmctlon  as  to 
the  negligence  of  a  fellow  servant  The  duty 
of  farol^lng  a  safe  and  secure  covering  or 
gnafd  uvamA  Hat  daageraua  gearing  was  Che 


master's  duty,  and  could  not  be  delegated  to 
a  sei-vaut,  and  bad  not  been;  nor  ww  plain- 
tiff chai!);eable  with  the  actlim  of  fcHmer  on- 
ployet,  who,  it  was  attempted  to  be  shown, 
had  bmt  these  rods.  Sunly,  that  mla  cm- 
not  be  made  to  apidy  to  a  servant  before 
that  relationship  haa  begun.  The  (^>«iing 
was  in  the  guard  wh«i  she  was  employed. 
^Is  appeared  by  all  the  ertdrace,  and, 
moreom,  there  was  no  e^ence  fkom  which 
it  could  be  inferred  that  lAie  employte  who 
bent  the  rods  were  stUI  employes  of  the  com- 
pany. 

2.  But  It  la  argued  by  the  learned'  counsel 
for  defendant  that  idaintur  assumed  ttA 
risk  of  telling  on  the  sUppery  flom-;  tliat  ita 
condition  was  perfMtly  obvious,  and,  if  she 
had  not  fallen,  the  guard,  notwitbstaodlnB 
the  bent  rods  and  the  hole,  would  have  pro* 
tected  her  against  tbe  cogwhetis;  if  tUta  bad 
not  fallen,  she  would  not  have  been  hurt  and; 
consequently!  the  fall,  caused  by  tbe  slippery 
condition  of  the  floor,  vras  the  proximate 
canse  of  her  Injury.  On  this  point  the  cir- 
cuit court  Instructed  the  Jury  that,  If  they 
found  the  facts  to  be  im  stated  In  the  ftnt 
instruction,  it  was  not  essential  to  plaintlirs 
recovery  for  her  to  prove  that  the  slippery 
conditkm  of  the  floor  was  occasioned  by  the 
negligence  of  defendant.  In  a  word,  the 
anestlon  la  raised  whetfaw.  If  the  defendant 
was  netf  Igent  in  allowii^  the  guard  around 
the  machine  to  become  and  remain  out  of 
repair,  wherabsr  plaintiff  was  Injured,  it  can 
be  hrid  liable  .for  that  nsgllgaice  notwith- 
standing the  fact  that  she  would  not  have  re- 
ceived that  Injury  if  she  had  not  first  stepped 
cm  the  dlppery  floor.  It  must  bp  i^pnrent 
from  what  has  already  been  said  that  the 
slipping  waa  not  the  sole  cause  of  tbe  In- 
Jury.  If  the  injury  would  not  and  could  not 
have  happened  but  for  another  eausei,  to  wit 
the  Insufficient  and  insecure  gniard  around 
the  gearing,  and  plalntlfl  was  in  the  exercise 
of  ordinary  care  at  the  time  ahe  acddentally 
slipped,  and,  but  for  tbe  misafe  guard,  would 
not  have  be«i  hurt  then,  under  the  decisions 
of  this  court  she  Is  entitled  to  recover.  The 
leading  case  In  this  state  on  ttils  subject  Is 
Bassett  V.  City  of  St.  Joseph,  B3  Mo.  290.  In 
that  case  Mrs.  Bassett  waa  walking  along  a 
street  In  said  city,  in  the  exercise  of  ordlnuy 
care,  when  she  came  to  an  excavation  ad- 
joining tbe  sidewalk,  which  had  been  left 
negligently  unguarded,  when  a  mule  Utohed 
near  by  attempted  to  kick  her,  and  to  at- 
tempting to  avoid  the  mule  she  fttU  into  the 
excavation.  It  was  urged  tliera,  as  it  Is 
here,  that  If  It  bad  not  been  for  the  attempt 
of  die  mtde  to  kick,  the  Injury  would  not 
have  occurred,  and,  as  defendant  waa  not 
responsible  tor  the  male,  and  as  the  excava- 
tion was  not  the  sole  cause  of  the  injury,  she 
could  not  recover.  But  this  court  said:  "It 
la  true  that  If  It  baA  not  been  for  tbe  at- 
tempt of  the  mule  to  kick,  tbe  Injury  mlgbt 
not  have  occurred,  and  It  Is  equally  true  that, 
if  there  had  been  no  excavation  at  hand,  the 
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kicking  of  the  mule  would  have  been  harm- 
less. How  can  it  be  said  in  such  case  that 
idther  the  one  or  the  other  was  the  sole 
cause  of  the  injury?  Necessarily  each  cause 
contributed,  but  It  took  both  causes  com- 
bined to  produce  the  injury.  We  think  that 
If  the  street  or  sidewalk  was  out  of  repair, 
and  after  the  city  authorities  were  uotided 
of  the  dangerous  condition  of  the  street  or 
sidewalk  they  carelessly  permitted  the  street 
to  remain  in  this  dangerous  condition,  and 
the  plaintiff,  while  passing  along  said  thor- 
oughfare, was  precipitated  Into  the  excava- 
tl(»i  and  injured,  while  ushig  ordinary  dili- 
gence and  care  on  her  part,  and  guilty  of  no 
fault,  she  would  have  a  right  to  recovor,  not- 
withstanding the  cause  contributing  to  the 
injury  was  the  attempt  of  a  mule  to  kick 
plaintiff,  and  she,  in  attemptlog  to  protect 
herself  from  injuries  about  to  be  Inflicted  by 
Ifte  mul^  fell  or  Jumped  Into  the  ezcaTatlon 
and  was  therein  injured."  To  the  same  ef- 
fect are  Hull  t.  City  of  Kansas,  M  Ma  698, 
and  Brennan  t.  City  of  8L  Iiouls.  92  Ho. 
482.  2  S.  W.  481,  In  the  latter  of  which  Bas- 
sett  T.  City  of  at  Josepb.  53  Mo.  200,  is  ex- 
pressly approved  and  followed.  A  case 
Btilkingly  like  this  Is  Muslck  v.  Packing  Co., 
fi8  Mo.  App.  322.  In  that  case  an  employ^ 
of  the  company  BUn>ed  and  fell  Into  a  tank 
of  hot  water  Diligently  left  nncorered  by 
Bome  repairers  in  the  employ  of  the  company. 
In  that  case  it  was  nived  that.  If  plaintiff 
slipped  upon  a  piece  of  ice,  and  In  that  way 
Bllpp^  into  the  dip  Tat  of  hot  water,  the  slip- 
ping upon  the  Ice  was  the  proximate  cause^ 
and  he  coidd  not  recover.  But  the  court, 
through  Presiding  Judge  Smith,  said:  "It  Is 
true  that,  if  the  plaintiff  had  not  slipped,  his 
limb  would  not  have  been  plni^ed  Into  the 
hot-water  tank.  It  is  equally  true  that, 
though  he  dlmiedt  the  disaster  would  not 
have  overtaken  him  had  not  the  tank  been 
uncovered.  Tbe  slipping  was  not  the  sole 
cauae  of  tbe  Injury.  Tbe  latter  would  not 
have  occurred  except  for  the  presence  and 
co-existence  of  both  causes.  The  cause  of 
plalntur  slipping  was  altogether  accidental. 
If  It  was  the  sole  cause  of  the  Injury,  the 
defendant  Is  not  liable;  but  the  Injury  would 
not  have  resulted  had  not  another  canse  com- 
bined with  the  accidental  cause.  If  the 
plaintiff  waa  In  tbe  exercise  of  ordinary  care 
and  prudence  at  tbe  time  he  slipped,  and  the 
Injury  la  attributable  to  tbe  absence  of  tbe 
cover  over  the  tank,  together  with  the  slip- 
ping, then  the  plaintiff  should  recover." 
These  cases  announce  the  settled  law  of  this 
state,  and  fully  answer  defendant's  conten- 
tion that  platait[fl*s  slipping  was  tbe  cause 
of  her  injury. 

8.  AS  to  defendanlfa  third  and  eighth  in- 
structions, which  the  court  refused,  and 
which  were  as  follows:  "(3)  The  employer 
does  not  guaran^  or  Insure  the  employ^ 
against  Injury  machinery  about  which 
the  latter  may  be  employed,  but  he  dischar- 
ges tbe  measure  of  bis  duty  if  he  provldea 


such  guards  for  tbe  security  and  protectloo 
of  the  employ^  against  injury  by  macbinerj 
as  a  person  of  ordinary  care  and  prudence 
would  deem  sufficient  for  tbe  purpose^" 
Tbe  onployer  does  not  guaranty  the  safety 
of  the  machinery  about  which  the  serrauc  L« 
employed,  nor  does  he  insure  tbe  servant 
against  Injury  from  the  use  of  such  machin- 
ery." The  third  substitutes  a  less  degree 
of  care  than  that  Imposed  by  the  statute, 
and  the  eighth  was  given  by  the  court  of  Its 
own  motion  In  Its  Ilrst  instruction.  We 
think  the  learned  circuit  Judge  properly  con- 
strued the  statute,  and  his  instructI<Hi8  are 
marked  by  bla  usual  care  and  tboroughnesa. 
Two  special  Juries  have  found  for  plaintiff, 
and  their  verdicts  have  met  the  approval  of 
the  circuit  court  We  think  the  Ju^ment 
la  for  the  right  party,  and  It  Is  afflnued. 
All  concur. 


KANSAS  &  T.  COAL  RT.  CO.  v.  NORTH- 
WESTERN COAL  &  MINING  CO.  et  «L 
(Supreme  Court  of  Missouri.  Jan.  25.  1901.) 

EMINENT  DOUAIN— RAILROADS-COAL  MINING 
COMPANY— DIRBCTORS  AND  STOCKTIOLnERS 
—PRIVATE  ROAI>-PRIVATE  PROPERTY— Pi:B- 
LIC  USE— JUDICIAL  DETERMINATION— RIG  til 
OF  WAY— RIGHT  TO  8BLBCT— INTENTION. 

1.  Where  a  railroad  company  ii  regularlj  or- 
ganized as  suA  under  laws  makiD?  it  a  comnHtn 
carrier,  the  fact  tbat  its  officers,  directors,  and 
stockholders  are  the  same  as  those  of  a  coal- 
mining company,  frcm  which  the  railroad  com- 

fianv  will  probably  draw  the  major  portion  of 
ts  business,  and  that  the  mining  company  has 
loaned  the  railroad  company  tbe  most  of  tbe 
capital  required  to  build  tbe  road,  does  doc  ren- 
der it  a  private  road,  so  as  to  deprive  It  of  the 
power  of  eminent  domain. 

2.  Under  Const,  art  2,  S  20,  providing  that, 
whenever  an  attempt  is  made  to  take  private 
property  for  a  use  alleged  to  be  public,  the  ques- 
tion whether  the  contemplated  use  be  really  pub- 
lic shall  be  a  Judicial  question,  and  as  «(K-h 
judicially  determined,  without  regard  to  any 
legislative  assertiou  that  the  use  is  public,  tlie 
general  course  of  judicial  decision,  that  use  by 
a  regularly  organized  railroad  corporattoo  is  a 
public  use,  is  a  sufficient  "Judidal  determina- 
tioa"  to  entitle  a  railroad  company  to  exerc  ise 
the  power  of  eminent  domain  without  a  spet-ial 
investigation  of  the  facts  of  the  particular  case. 

3.  In  a  proceeding  by  a  railroad  company  to 
condemn  a  right  of  way  over  the  lands  of  a  <  oal- 
mining  company,  the  fact  that  a  coal  com|)ao,T 
vbicb  has  the  same  officers  and  stockholders  as 
the  petitioning  railroad  company,  and  which  will 
fumisli  Dearly  all  -of  the  business  of  the  plaio- 
tiff  compauy,  is  authorized  by  statute  to  con- 
demn land  and  build  a  tramway  to  transport  its 
product  to  market.  Is  not  a  defense  to  tbe  ac- 
tion. 

4.  In  an  action  by  a  railroad  compaoy  to  con- 
demn a  right  of  way  over  the  lands  of  a  coal 
company,  me  fact  that  the  right  of  way  mi^ht 
Just  as  easily  be  located  on  tbe  land  of  «noth«>r 
coal  mining  company,  whose  officers  and  stot-k- 
hoiders  are  the  same  as  those  of  the  plaintiff 
company,  and  which  will  furnisb  the  balk  of  the 
plaintiff's  company's  businesa,  is  no  defense, 
since  a  railroad  company  Is  given  by  the  l^s- 
lature  the  right  to  select  the  location  it  prefets 
for  its  right  of  way. 

5.  Rev.  St.  18S9.  S  2741  (section  1272,  Rev. 
St.  1899),  providing  that,  in  esse  lands  sought 
to  be  appi-opriated  for  a  railroad  Bight  of  way 
are  h^  by  any  corporation*  the  right  to  appro- 
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priate  the  same  shall  be  limited  to  such  use  as 
shall  not  materially  Interfere  with  the  oaea  to 
which  the  corporatiOD  holding  the  same  Ii  ao- 
thorised  by  Lav  to  put  such  lands,  does  not  for- 
bid the  appropriation  of  the  lands  of  a  corpora- 
tion engBged  in  coal  mining  for  ose  as  ft  rail- 
road riirbt  Of  way,  even  though  such  use  mate- 
rially interferes  with  their  ase  by  the  coal  com- 
pany, since  Const  art.  12,  S  4,  declares  that  the 
right  of  eminent  domain  anall  never  be  abridged 
so  as  to  prevent  the  taking  of  the  property  of 
any  incorporated  compaoy.  and  subjecting  it  to 

KnbUc  use,  and  the  oaa  bj  the  railroad  company 
I  a  superior  pabtic  use  to  that  by  the  coal  com- 
pany. 

6.  Plaintiff  railroad  company  sought  to  con- 
demn a  right  of  way  over  the  property  of  a  min- 
ing company  which  owned  ana  operated  a  short 
railway  in  snch  manner  that  the  tracks  of  plain- 
tiff and  defendant  would  mn  parallel,  and  it 
would  be  14  feet  from  the  center  of  one  track 
to  the  center  of  the  other.  The  shaft  to  the 
mine  of  defendant  was  from  56  to  72  feet  from 
the  strip  of  land  sought  to  be  condemned,  and 
the  main  track,  awitchea,  and  loading  tracks  of 
the  defendant  were  on  the  strip  of  66  to  72  feet, 
which  was  between  the  strip  sought  to  be  ap- 
propriated and  the  shaft  to  defendant's  mine. 
Held,  that  the  appropriation  of  the  right  of  way 
desired  by  the  piftlatiff  would  not  materially  in- 
terfere with  the  operation  of  defendant's  mine, 
80  aa  to  preclude  plalntilTs  right  to  condemn 
the  same. 

7.  Under  Rer.  St.  1889,  1  2T41  (section  1272, 
Rev.  St  1869),  providing  that  the  right  of  a 
railro^  company  to  appropriate  land  held  li7 
any  other  corporadoo  shell  be  limited  to  sudi 
use  aa  shall  not  materially  interfere  with  the 
use  to  which  the  corporation  holding  the  land 
is  authorised  by  law  to  put  the  name,  the  alle- 
gation by  defendant  that  it  "intends"  to  make 
such  use  of  Its  lands  that  the  use  by  plaintiff 
railroad  company  of  a  right  of  way,  which  it 
seeks  to  condemn  over  them,  will  materially  in- 
terfere  with  its  business,  is  not  a  good  defense, 
aince  the  court  must  deal  with  conditions  that 
exist  at  the  time  condemnation  is  asked,  and 
cannot  consider  conditiona  that  may  arise. 

Burgess,  O.  J.,  and  Valliant  and  Qantt,  JJ.. 
dissent. 

In  bflDc.  Error  to  circuit  court  Macon 
county;  N.  M.  Shelton,  Judge. 

Proceeding  by  the  Kansas  &  Texas  Coal 
Railway  Compaay  against  the  Northwestern 
Coal  &  MlnlDg  Company  and  others  to  con- 
demn land  for  a  right  of  way.  From  a  Judg- 
ment refusing  to  appoint  commissioners  to 
appraise  damages,  plaintiff  appeals.  Re- 
Tersed. 

The  plaintiff  ia  a  duly  organized  and  cbar- 
tered  railroad  company,  under  the  proTlslonB 
of  article  2,  c.  42,  Rer.  St  Mo.  1880,  for  the 
purpose  of  constructing  and  operating  a 
broad-gauge  railroad  "for  public  use  in  the 
coDTeyance  of  persons  and  property  from  a 
point  In,  at,  or  near  the  town  of  Ardmore, 
Macon  county.  Missouri,  to  a  point  In.  at,  or 
n^ar  the  town  of  Bevler,  In  the  same  county 
and  state,  a  distance  of  ten  miles  or  more." 
The  plaintiff  Is  also  the  lessee  for  a  term 
of  20  years  from  July  1,  18S0.  from  the 
'Wabash  Railroad  of  Its  branch  railroad  from 
Excello  to  Ardmore.  So  that  the  plaintiff's 
railroad,  with  the  leased  line  aforesaid,  vlll 
form  a  continuous  railroad  from  the  town 
of  Exc^lo,  on  the  Wabash  Rallroadt  to  the 
town  of  Berler,  on  the  Hannibal  &  St  Jo- 
seph Railroad.  The  defendant  the  Morth- 


westem  Coal  *  Mining  Company  is  a  busi- 
ness corporation,  organized  under  the  prorl- 
sions  of  article  8,  Id.,  for  the  purpose  of 
acquiring,  selling,  and  operating  coal  lands 
and  coal  mines,  and  to  buy,  sell,  and  deal 
in  merchandise,  and  to  own,  operate,  and 
sell  electric  light  and  power  plants,  and  tp 
furnish  and  sell  electric  light  and  power. 
The  said  defendant  holds,  as  owner  or  lessee, 
I  considerable  land  on  which  there  hare  been 
opened  and  are  being  operated  coal  mines, 
and  In  connection  with  the  defendant  Wat- 
son owns  a  railroad,  and  right  of  way  there- 
for, beginning  at  a  mine  owned  by  defend- 
ant Watson,  and  located  eereral  thousand 
feet  southeast  of  the  coal  company's  mine, 
and  extending  In  a  general  northwardly  di- 
rection to  and  beyond  the  mine  of  the  coal 
company,  called  "Mine  No.  7,"  and  to  or  near 
a  bridge  over  Sulpbur  creek,  at  which  point 
;  It  connects  with  a  railroad  owned  by  the 
I  Kansas  ft  Texas  Coal  Company  (likewise  a 
business  corporation),  and  over  which  last- 
named  road  the  can  of  the  railroad  owned 
by  the  defendant  coal  company  and  Watson 
are  run,  under  a  contract  therefor  with  the 
Kansas  &  Texas  Goal  Company,  for  a  dls- 
'  tance  of  about  1.800  feet  to  the  town  ot 
i  Berler.  on  the  line  of  the  Hannibal  &  St 
I  Joseph  Ballroad.  In  this  way  the  output 
1  of  coal  from  the  Watson  mine  and  the  North- 
I  western  Coal  &  Mining  Company's  mine  No. 
<  7  is  transpmted  to  the  line  of  the  Hannibal 
'  &  St.  Joseph  Railroad,  and  over  that  road 
I  to  the  markets  of  the  world.  The  mine  of 
the  Northwestern  Coal  &  Mining  Company, 
called  "Mine  No.  7,"  was  leased  by  that  com- 
pany to  the  Kansas  ft  Texas  Goal  Company 
on  the  15tb  of  March,  18QS,  for  a  term  be- 
ginning on  the  1st  ot  January,  169S,  "nntU 
such  time  as  the  coal  In  and  underlying  said 
lands  shall  be  entirely  worked,  and  In  the 
manner^  provided  In  the  lease,  unless  the 
lease  Is  sooner  terminated,  as  therein  pro- 
vided. The  lease  provided  that  the  lessor 
was  to  receive  a  royalty  of  cents  per 
ton  of  2.000  pounds,  and  that  the  lessee 
should  so  operate  the  mine  as  that  the  roy- 
alty should  exceed  or  equal  the  sum  of  9S60 
a  month,  and  the  lessee  should  also  pi^  snch 
royalty  of  cents  per  ton  on  all  coal  mined 
in  excess  of  120,000  tons  a  year.  The  lessw 
reserved  the  right  to  cancel  the  lease  on  ttie 
1st  of  April.  190],  or  on  the  lat  of  AprU  of 
any  subsequent  year,  by  giving  six  months' 
notice  of  intention  so  to  do.  Under  the  terms 
of  this  lease,  the  Kansas  ft  Tsxaa  Goal  Com- 
pany Is,  and  at  all  the  times  since  the  date 
of  the  leaae  has  be^  operatli^  mine  No. 
7,  and  the  average  daily  output  of  the  mine 
is  700  tons,  while  that  from  the  Watstm  mine 
to  from  GOO  to  000  tons,  dally.  The  railroad 
of  the  Kansas  ft  Texas  Coal  Company,  over 
which  the  cars  of  the  defendant  ran  from 
Sulphur  creek  to  Bevler,  extends  southwest- 
wardly  from  the  Intersection  of  those  roads 
to  Mine  No.  48,  which  mine  Is  also  operated 
by  the  Kansas  ft  Texas  Coal  Company. 
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This  waB  the  condition  of  affairs  on  tbe 
letb  of  ApvU.  1809,  when  tlie  Kansas  &  Tex- 
as Coal  Railway  instituted  this  pi-oceeding. 
under  tbe  proTlslouB  of  article  6,  c.  42,  Rev. 
Bt.  1880,  for  tbe  piHpose  of  eoDdamnlug  a 
rigbt  of  way  over  five  pieces  of  real  estate, 
tbree  of  which  pieces  lie  immedlutely  east 
of  the  main  line  of  tbe  railroad  of  tbe  North- 
weatem  Goal  A.  Mining  Oompany,  and  sucb 
strips  commenoe  7  feet  east  of  the  center 
line  of  the  main  or  most  eastward  track  of 
the  Northwestern  Coal  Company's  railroad, 
and  extend  from  Sulphur  creek  for  a  dis- 
tance of  some  3,700  feet,  to  a  point  1.700 
feet  aootb  of  mine  No.  7,  where  It  Is  pro- 
posed to  crosa  the  railroad  of  the  Northwest- 
ern Coal  Company.  In  other  words,  the 
purpose  of  this  suit  Is  to  coodsuiu  a  rigbt 
of  way  for  the  plaintiff  railroad  twglunlng 
at  Sulphur  cre^  and  paralleling  the  most 
easterly  track  of  the  Northwestern  Coal  Com- 
pany's railroad  for  a  dlataace  of  3,700  feet, 
and  tbere  crossing  the  defendant's  track,  so 
as  to  proceed  to  the  town  of  Ardmore.  Tbe 
western  line  of  the  right  of  way  sought  to 
be  acquired  by  the  plaintiff  Is  7  feet  from 
the  (tenter  of  tbe  defendant's  main  or  moat 
easterly  track,  and  the  center  of  the  plain- 
tiff's track  is  14  feet  from  the  center  of  tbe 
defendant's  main  track. 

Tbe  plQlntlfT's  petition  Is  In  the  usual  and 
proper  form.  The  answer  of  the  defendant 
the  Northwestern  Coal  &  Mining  Company 
is  a  general  denial  and  special  defenses.  The 
fq>eclal  defenses  are:  (1)  That  tbe  plaintiff 
has  not  the  right  to  condenui  land.  (2)  That 
tbe  St.  Louts  Trust  Company  is  a  necessary 
party  defendant,  hecaase  it  is  the  holder  of 
bonds  Issued  by  the  Kansas  &  Texas  Coal 
Company.  (3)  'i^t  tbe  plaintiff  Is  not  a 
public  railroad  corporation,  and  has  no  In- 
tention to  build  a  railroad  for  pnbllc  use, 
but  tliat  the  plaintiff  corporation  has  been 
promoted  and  organized  by,  and  is  owned 
and  belongs  to.  the  defendant  tbe  Kansas 
&  Texas  Coal  Company;  that  said  coal  com- 
pany and  said  railway  have  the  same  offl- 
cars,  and  largely.  If  not  entirely,  the  same 
•tookholders;  that  tbe -Kansas  &  Texas  Coal 
Company  owns  and  controls  a  large  number 
of  mines  and  coal  lands  In  Macon  county 
near  Bevier  and  Ardmore,  and  between  those 
two  places,  and  has  furnished  tbe  plaintiff 
company  about  $70,000  to  build  tbe  road,  and 
holds  a  mortgage  therefor  on  the  plaintiff 
company's  property;  that  the  plaintiff  rail- 
road Is  organized  solely  in  the  Interest  and 
for  the  benefit  of  tbe  Kansas  A.  Texas  Ooal 
Company;  and  avers  tbat  it  would  be  a  frand 
to  take  tbe  defendant's  property  for  the  pur- 
pose of  a  right  of  way  for  the  plaintiff  ralt- 
way.  (4)  That  the  defendant  coal  company 
is  engaged  in  the  mining  business  near  Be- 
Tler,  and  owns  tbe  land  the  plaintiff  railway 
proposes  to  condemn,  and.  In  connection  with 
defendant  Watson,  it  has  built  and  owns 
and  operates  a  railroad  to  carry  its  coal  to 
the  Hannibal  &  8L  Joseph  Railroad  for  sbip- 
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ment  to  the  markets;  tbat  It  has  only  a 
right  of  way  of  40  feet,  end  that  all  of  It 
Is*  necessary  tor  tbe  proper  operation  of  Its 
mines  and  railroad;  that  plaintiff's  proposed 
right  of  way  la  within  7  feet  of  the  center 
line  of  defendant's  railroad,  and.  If  plaintiff 
Is  allowed  to  condemn  tbe  right  of  way  so 
described,  it  will  largely,  if  not  wholly,  de- 
stroy the  defendant's  business,  and  tbat  the 
I  plalutitr  ought  not  to  be  allowed,  under  the 
;  guise  of  building  a  railroad,  to  destroy  the 
business  of  the  defendant  for  the  benefit  of 
its  rival  in  business,  the  Kansas  &.  Texas 
Coal  Company.  (5)  That  the  construction  of 
the  plaintiff's  road  as  contemplated  would 
also  ruin  Watson's  business,  and  would  force 
him  und  the  defendant  coal  company  to  use 
tbe  plaintiff's  road,  and  put  them  at  the 
plaintiff's  mercy  as  to  charges  aiad  railroad 
rates.  (6)  Tbat  there  Is  no  necessity  for 
the  plaintiff  to  condemn  this  land,  because 
it  owns  a  right  of  way  100  feet  wide  adjoin- 
ing the  defendant's  right  of  way  on  tbe  east, 
and  tbe  plaintiff  could  and  should  be  com- 
pelled to  build  the  road  on  tbe  land  It  al- 
ready owns.  (7)  That  It  Is  Inequitable,  un- 
just, and  contrary  to  law  and  good  con- 
science to  allow  tbe  plaintiff  to  condemn  this 
land,  since  it  is  not  for  a  pulilic  purpose, 
but  for  tbe  benefit  of  the  Kansas  &  Texas 
Coal  Company,  and  that  "Its  iraslness  would 
be  greatly  Injured,  not  to  say  mined,  by 
allowing  plaintiff  to  build  and  epnstnict  the 
railroad  upon  the  line  marked'  out"  The 
answer  asks  tbat  tbe  petition  be  dismissed, 
that  the  court  refuse  to  appoint  commission- 
ers to  assess  damages,  and  tbat  the  plaintiff 
be  enjoined  from  condemning,  or  attempting 
to  condemn,  a  right  of  way  along  ttie  speci- 
fied line,  or  from  building  a  railroad  thereon. 

The  trial  coirrt  heard  evidence  upon  tbe 
Issues  so  raised  by  the  answer,  and  decided 
that  tbe  plaintiff  had  a  right  to  condemn 
land,  as  tbe  purpose  was  a  public  use,  but 
Uiat  tbe  condemnation  and  use  by  the  plain- 
tiff railroad  of  tbe  tbree  tracts  of  land  owned 
by  the  defendant  coal  company  vronid  ma- 
terially Interfere  with  tbe  uses  which  the 
defendant  coal  company  is  authorized  by 
law  to  subject  such  lands  to,  and  therefore 
the  plaintiff  could  not  condemn  tbls  land 
under  section  2741,  Rev.  Bt.  1880,  and  hence 
the  court  refused  to  appoint  commlsaionera 
to  assess  tbe  damages,  and  entered  a  final 
judgment  for  tbe  defendants.  After  proper 
steps,  the  plaintiff  brought  the  case  to  this 
court  by  writ  of  error. 

Adlel  Sherwood,  for  plaintiff  In  error.  Ben 
Ell  Guthrie  and  Dysart  &  Mitchell,  for  de- 
fendants In  error. 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  plaintiff  Is  a  regular^  organised  and 
chartered  railroad  company  under  the  lawa 
of  this  state,  and  therefore  It  has  pow- 
er of  eminent  domain  to  condemn  land  for 
a  rigbt  of  way  not  exceeding  100  feet  wide. 
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Tills  is  conceded  by  defendants  as  a  general 
proposition  in  this  case,  and  It  Is  furthei' 
conceded  by  the  defendants  that  a  railroad 
charter  regular  on  Its  face  cannot  be  at- 
tacked or  questioned  collaterally  or  in  any 
manner  exeejjt  by  quo  warranto.  But  it  Is 
contended  by  the  defendants— First,  that  the 
plaiatlCf  is  a  private,  and  not  a  public,  rail- 
road, and  therefore  It  has  no  power  of  em- 
inent domain;  and,  second,  that  the  use  to 
which  the  land  Is  here  attempted  to  be  con- 
demned and  appropriated  and  applied  is  a 
private,  and  not  a  public,  use.  Id  suppoi-t 
of  the  first  contention,  It  Is  claimed  that  the 
plaintiff  is  a  mere  tool  or  creature  of  the 
K:tu8as  &  Texas  Coal  Company;  that  the 
ot&cers  and  directors  of  the  two  are  the 
same,  and  the  stockholder  substantially  the 
same;  that  the  coal  company  furnished  $70,- 
000  to  the  plaintiff  to  build  its  railroad,  and 
holds  a  mortgage  on  Ite  property  for  that 
amount,  and  that  the  coal  company  owns 
large  coal  mines  and  large  tracts  of  coal 
Isinds  in  Macon  count}-,  near  Bevler  and  Ard- 
more,  and  between  those  places;  and  that 
the  plaintiff  is  organized  solely  for  the  pur- 
pose of  benefiting  the  coal  company,  and 
hence  the  plaintiff  is  a  private,  and  not  a 
public,  railroad.  And,  in  support  of  the  sec- 
ond contention,  It  Is  claimed  that,  the  first 
contention  being  trae,  the  use  to  which  the 
land  is  to  be  applied  Is  a  private,  and  not  a 
public,  use. 

If,  as  it  is  conceded,  the  plaintiff  Is  a  reg- 
ularly organized  railroad  company,  and  Its 
charter  and  rights  cannot  be  questioned  ex- 
cept by  quo  warranto,  it  is  difficult  to  under- 
stand how  the  courts  In  a  proceeding  of  this 
character  can  hear  evidence  as  to  whether 
the  officers,  directors,  or  stockholdere  of  the 
plaintiff  company  are  the  same  as  those  of 
the  Kansas  &  Texas  Coal  Company,  or 
whether  the  coal  company  loaned  the  plain- 
tiff company  $70,000  or  any  other  sum;  for, 
if  all  this  be  conceded,  It  would  avail  noth- 
ing in  this  case,  unless  the  rights  Inherent 
to,  and  expressly  granted  to,  a  railroad  com- 
pany could  be  Inquired  Into  and  taken  away 
from  such  a  company  In  a  collateral  pro- 
(  Li'ding.  National  Docks  Ry.  Co.  v.  Central 
K.  Co.,  32  N.  J.  Bq„  loc.  cit  735-760.  But, 
u»ide  from  this,  the  contention  Is  untenable. 
There  Is  nothing  In  the  letter  or  spirit  or 
policy  of  the  law  which  prohibits  the  same 
persons  from  forming  and  conducting  two 
or  more  different  corporations,  one  a  busi- 
ness, and  the  other  a  railroad,  company. 
Neither  is  there  any  prohibition  in  the  law 
u^;:iinst  a  railroad  company  borrowing  mon- 
ey, on  bonds  secured  by  mortgage  on  its 
property,  to  build  and  operate  Its  road,  from 
a  business  coi^ioratlon,  rather  than  from  a 
bank,  a  trust  company,  or  an  individual. 

The  second  contention  is  equally  untena- 
ble. The  charter  of  the  plaintiff  and  the 
laws  of  this  state  expressly  require  the  plain- 
tiff to  transport  persons  and  freight,  and 
ibc  plaintiff  can  be  compelled  by  mandamus 


to  do  so  If  It  refuses.  The  fact  that  almost 
the  entire  volume  of  business  now  in  sight 
for  the  plaintiff  to  do  will  be  the  transpor- 
tation of  coal  produced  by  the  Kansas  & 
Texas  Goal  Company  does  not  destroy  the 
character  of  the  plaintiff  as  a  railroad  com- 
pany, nor  convert  it  into  a  private,,  and  not 
a  public,  railroad,  nor  does  It  make  the  use 
to  which  the  land  sought  to  be  condemned 
Is  to  be  applied  any  the  less  a  railroad  right 
of  way,  and  therefore  a  public  use.  So  long 
as  the  company  holds  Its  charter,  it  speaks 
in  the  name  of  the  state  when  it  comes  into 
court  and  asks  to  condemn  laud  for  a  rail- 
road right  of  way,  and  it  would  be  intolera- 
ble that,  whenever  it  seeks  to  exercise  the 
extraordJnai?  power  by  this  summary  pro- 
cess, the  courts  should  stop  to  inquire  Into 
the  charter  or  regularity  or  legality  of  Its 
organization,  or  Into  the  motives  of  the  In- 
corporators, or  their  relations  to,  or  holdings 
in,  other  corporations  of  a  different  ch.irac- 
ter.  The  law  Is  settled  in  this  and  other 
states  that  the  use  of  land  for  railroad  tracks 
is  a  public  use.  St  Louis,  H.  &  K.  C.  By.  Co. 
V.  Hannibal  Union  Depot  Ca,  125  Mo.  82. 
28  S.  W.  483;  Dietrich  v.  Murdock.  42  Mo. 
279;  Railway  Co.  v.  McGrew,  104  Mo.  282, 
15  S.  W.  031;  Railroad  Co.  v.  Moss,  23  GaL, 
loc.  cit.  32S;  Colorado  £X  Ry.  Co.  v.  Union 
Pac.  Ry.  Co.  (O.  C.)  41  Fed.  293;  De  Camp 
T.  Railroad  Oo.,  47  N.  J,  Law,  44;  Railway 
Co.  V.  Petty  (Ark.)  21  S.  W.  884;  Arkansas 
&  O.  R.  Co.  7.  St  Louis  &  8.  F.  B.  Co.  (C. 
G.)  103  Fed.  747. 

So  that  while  It  is  true  that  the  constitu- 
tion (section  20,  art.  2)  provides  "that,  when- 
ever an  attempt  Is  made  to  take  private 
property  for  a  use  alleged  to  be  public,  the 
question  whether  the  contemplated  use  be 
really  public  shall  be  a  Judicial  question, 
and  as  such  judicially  determined,  without 
I'egard  to  any  legislative  assertion  that  the 
use  is  public,"  It  is  also  true  that  It  has 
been  judicially  determined  that  the  use  of 
-land  for  a  railroad  right  of  way  is  a  public 
use,  and  not  a  mere  private  use.  There  can 
be  no  doubt  that  if  the  Wabash  Railroad 
was  asking  to  condemn  tills  land,  to  extend 
its  branch  that  now  runs  from  fhccello  to 
Ardmore  so  as  to  reach  these  coal  mines, 
or  if  the  Hannibal  &  St  Joseph  Railroad 
was  seeking  to  condemn  a  right  of  way  for 
a  branch  from  Bevler  to  these  coal  fields, 
it  would  be  a  condemnation  of  land  for  a 
public  use;  and.  If  either  of  these  existing 
roads  did  this,  they  would  serve  the  same 
public  purpose,  get  the  same  business,  and 
act  under,  and  be  subject  to,  the  same  laws, 
as  the  plaintiff  is  seeking  to  do.  There  Is 
no  difference,  In  right  or  in  principle,  wheth- 
er It  be  done  by  either  of  these  great  rail- 
road systems  as  a  mere  bi-anch  thereof,  or 
whether  it  be  done  by  the  plaintiff,  whose 
road  and  leased  line  Is  only  about  a  dozen 
miles  In  length.  The  length  of  the  road  does 
not  determine  the  right  or  the  nature  or 
character,  of  the  use  of  the  land.  Many 
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roadi  of  leas  mileage  than  the  plaintiff's 
serve  moat  useful  public  purposes,  are  al- 
most Indispensable  to  commerce,  and  are 
veritable  gold  mines  to  their  owners.'  The 
eutput  from  mine  No,  7,  leased  by  the  de- 
fendant coal  company  to  the  Kansas  &  Tex- 
as Goal  Company,  averages  700  tons  a  day. 
This  alone  Is  auite  a  considerable  business, 
and,  If  the  plaintiff  company  serves  no  other 
purpose  than  to  help  to  get  that  much  coal  to 
the  markets  every  day,  It  will  serve  a  most 
useful  public  purpose,  even  if  it  gets  no  oth- 
er business;  and,  as  herein  pointed  ont,  It 
can  be  compelled  to  carry  other  freights  and 
pBsaengers. 

This  case  is  not  without  precedent  in  the 
law,  and  all  of  the  defenses  that  are  made 
here  have  been  made  and  held  insufflclent  in 
other  cases.  A  reference  to  a  few  will  suf- 
fice: Dietrich  v.  Murdock,  42  Mo.  279;  Rail- 
road Co.  V.  Moss,  23  Cal.  323;  Colorado  E. 
Ry.  Co.  T.  Union  Pac.  Ry.  Co.  (C.  a)  41  Fed. 
293;  New  Central  Coal  Co.  v.  George's  Creek 
Coal  &  Iron  Co.,  37  Md.  637;  Powers  v. 
Railway  Co.,  33  Ohio  St  429;  Butte,  A.  &  P. 
Ry.  Co.  V.  Montana  Unltm  Ry.  Co.  (Mont.)  41 
Pac.  232.  31  L.  R.  A.  298;  NaOonal  Docks 
Ry.  CO.  V.  Central  R.  Co.,  32  N.  J.  Eq.  755; 
De  Camp  v.  Railroad  Co.,  47  N.  J.  Law,  44; 
Mining  Co.  v.  Seawell,  11  Xev.  394;  Mining 
Co.  V,  Corcoran,  15  Xev.  147;  Boyd  v.  Neg- 
ley,  40  Pa.  377;  Phillips  v.  Watson,  63  Iowa, 
28,  18  N.  W.  059. 

The  cases  of  Dietrich  v.  Murdock,  42  Mo. 
270;  Railroad  Oo.  v.  Moss,  23  Cal.  323;  Colo- 
rado B.  Ry.  Co.  v.  Union  Pac.  Ry.  Co.  (C.  C.) 
41  Fed.  293;  New  Central  Coal  Co.  v.  George's 
Creek  Coal  &  Iron  Co.,  37  Md.  637;  Powers 
v.  Railway  Co.,  33  Ohio  St  Butte,  A.  & 
P.  Ry.  Co.  V.  Montana  Union  By.  Co.  (Mont) 
41  Pac.  232,  31  I*  R.  A.  298;  De  Camp  v. 
Railroad  Co.,  47  N.  J.  Law,  44;  Mining  Co. 
T.  Seawell.  11  Nev.  394;  Mining  Co.  v.  Cor- 
coran, 15  Nev.  147;  Boyd  v.  Xegley,  40  Pa. 
377;  and  Phillips  v.  Watson,  63  Iowa,  28,  18 
N.  W.  069,— are  In  all  essential  particulars 
simlUtr  to  the  case  at  bar.  They  were  cases 
where  an  existing  railroad  was  endeavoring 
to  condemn  a  right  of  way  for  a  railroad 
that  would  reach  coal  or  mineral  mines,  and 
transport  t3ie  products  thereof  to  the  mar- 
kets, or  wh^  a  new  railroad  company,  or- 
ganized practically  for  that  purpose,  was 
seeking  to  do  the  same  thing.  In  Dietrich  t. 
Murdock.  42  Ma  279;  Railroad  Co.  t.  Moss, 
28  Cal.  823;  Oolorado  EL  Ry.  Co.  t.  Union 
Pac.  Ry.  Oo.  (a  0.)  41  Fed.  298;  ^ew  Cen- 
tral Coal  Go.  T.  George's  Creek  Goal  &  Inm 
Co.,  87  Md.  637;  and  Powers  r.  Railway  Co.. 
S3  Ohio  St  ^9,— the  same  persons  owned  the 
coal  mines,  and  the  nilroad  was  organised 
prlndpally  to  transport  tiie  products  of  the 
coal  mines  to  the  market,  and  precisely  the 
same  objections  and  dtfenses  were  made  In 
those  cases  as  are  made  In  this  case;  yet  in 
each  Instance  the  right  of  eminent  domain 
was  sustained,  and  the  use  declared  to  be  a 
pnbUc  use.  These  precedents  are  In  entire 


consonance  with  reason,  principle,  and  the 
spirit,  letter,  and  policy  of  the  law,  and 
abundantly  support  the  ruling  of  tl»  trial 
court  in  this  re;;ard. 

Of  course,  if  a  railroad  company  should 
undertake  to  condemn  land  for  a  purpose 
that  was  not  within  the  scope  of  the  powers 
and  purposes  legally  allowed  to  railroads, 
such  a  proceeding  would  not  only  be  ultra 
Tires,  but  would  be  a  taking  of  land  for  a 
private  use.  But  the  coudemnation  of  land, 
for  the  purpose  of  constructing  and  operating 
thereon  a  railroad,  in  Its  very  nattire  and 
essence,  cannot  be  the  taking  of  land  for  any 
other  than  a  public  use.  Section  14,  art  12, 
of  our  constitution  declares:  "Railroads 
heretofore  constructed  or  that  may  hereafter 
be  constructed  In  this  state,  are  hereby  de- 
clared public  highways,  and  railroad  compa- 
nies common  carriers.  The  general  assem- 
bly shall  pass  laws  to  correct  abuses  and  pre- 
vent unjust  discrimination  and  extortion  In 
the  rates  of  freight  and  passenger  tariffs  on 
the  different  railroads  of  the  state,  and  shall 
from  time  to  time  pass  laws  establishing  rea- 
sonable maximum  rates  of  charges  tor  the 
transportation  of  passengers  and  freight  on 
said  railroads  and  enforce  all  such  laws  by 
adequate  penalties."  And  the  general  assem- 
bly has  passed  such  laws  (section  1126  et  seq., 
art  2,  c.  12,  Rev.  St  1899).  and  provided  for 
punishing  any  railroad  that  refuses  to  re- 
ceive freight  or  passengers  (section  1122,  Id.); 
and  has  required  the  railroad  commlsslonaH 
to  see  to  the  enforcement  of  the  law  (section 
1145  et  seq.,  Id.);  and  has  expressly  pre- 
scribed tbat  mandamus  shall  lie  to  enforce 
the  rights  so  secured,  and  In  addition  Im- 
poses a  due  for  a  violation  of  the  law  (section 
1164,  Id.). 

If  the  constitution  is  to  bo  respected,  It 
follows,  as  surely  as  the  shadow  does  the  sun. 
that  land  condemned  by  a  railroad  can  only 
be  used  for  a  public  purpose,— la  a  public 
hlghw^ay,— and  therefore  cannot  be  used  for 
private  purposes.  The  land  so  appropriated 
and  used  is  as  mudi  a  public  hl^way  as  a 
street  in  a  cl^.  so  far  as  the  use  to  con- 
cerned, and  can  no  more  be  «npIoyed  or 
used  for  private  uses  than  a  street  can  be. 
This  to  the  purpose,  and  ttito  the  use,  for 
which  the  land  Is  sought  to  be  condemned. 
The  right  must  exist  unless  it  be  tern  that 
the  length  of  the  road,  or  the  volume  of  busi- 
ness likely  to  be  done,  at  once  limits  or 
qualifies  or  takes  away  the  right  or  changes 
the  character  of  the  use.  Such  a  contention 
manifestly  disproves  Itself.  But  authoiity 
is  not  wanting  to  show  that  the  courts  have 
always  refused  to  put  any  such  oiMuitructlon 
upon  sndi  provisions  in  a  constitution  or  in 
the  laws.  Talbot  v.  Hudson.  16  On^,  417; 
Colorado  B.  By.  Cbw  v.  Union  Pac.  Ry.  Oo.. 
supra;  Railroad  Oo.  v.  Moss,  supra;  De  Camp 
V.  Railroad  Ga,  supra;  Gaslight  Co.  v.  Blch- 
ardson,  68  Barb.,  loc.  dt  448;  Fanning  r. 
Gilllland  (Or.)  61  Fac.  636;  Hartwell  V.  Arm- 
sti-ong,  18  Barb.  166;  Aldrldge  t.  RallToart 
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Ga,  2  Stew.  &  P.  109;  Gilmer  r.  Lime  Point, 
IS  OaL  229;  Coster  t.  Water  Co..  IS  N.  J. 
Eq.  M;  O'Relley  t.  Draining  Oo..  82  Ind.  168; 
BIctae  T.  Water  Go.,  22  Alb.  Law  J.  488; 
FliilHps  T.  Watson,  6S  Iowa,  28, 18  N.  W.  658; 
National  Docka  By.  Ca  t.  Central  B.  32 
N.  J.  Eq.  7f»;  Railroad  Co.  r.  Porter,  48 
Minn.  527,  46  N.  W.  7&;  BosB  T.  Daria,  87 
Ind.  78;  Irrigation  Co.  r.  Metartens,  87  Cai. 
ere,  32  Pac.  8O2;  WaterworlcB  Co.  t.  Bird, 
130  N.  T.  248.  29  N.  E.  246.  Tbeae  cases  de- 
cide that  the  principle  is  the  same  whether 
an  the  people  of  the  state,  or  only  all  the 
people  of  the  same  locality,  have  a  right  to 
demand  and  receive  service  from  the  corpo- 
ration,—then  the  use  or  purpose  is  public, 
and  not  private.  In  Dietrich  t.  Murdock.  42 
Mo.,  loc.  dt  288,  this  court  settled  the  hiw 
on  this  subject  in  this  state  In  the  following 
concise  and  clear  annunciation:  "Hie  legis- 
lature, in  the  ezercise  of  its  discretion  In  del- 
egating to  this  company  the  right  of  eminent 
domain,  evidently  proceeded  upon  the  Idea 
that  the  public  interest  was  to  some  eztrat, 
at  least,  to  be  subserved  1^  .Its  creation. 
What  the  precise  degree  of  Its  nsef  nlneaa  to 
the  public  might  be  Is  not.  In  our  view  of 
the  case,  necessaiy  to  be  determined.  We 
tbink  the  courts  of  the  country  ought  not  to 
Interfere  with  the  ezercise  of  this  discretion, 
except  In  those  cases  wh«e  It  Is  manifest 
that  private  interests  alone  are  to  be  pro- 
moted, and  private  rights  violated,  to  the 
extent  of  taking  the  property  of  one  Individ- 
ual and  trauBferring  It  to  another.  The 
sixth  section  of  the  act  CActs  1846-47,  p.  153). 
under  which  tUs  company  claimed  its  corpo- 
rate exlstoice.  declares  that  *sald  company 
shall  have  tbe  exclusive  power  to  acquire, 
own,  and  employ  steam  power,  or  animal 
power,  locomotives,  cars,  and  carriages  nec- 
essary for  tbe  transportation  of  passengers, 
coal,  and  every  description  ot  personal  prop- 
erty on  said  road  for  thonselves  and  other 
persons.'  Whether  the  private  Interests  of 
this  company  were  such  as  to  require  the 
construction  ot  this  road,  or  constituted  the 
main  reason  tor  the  act  of  incorporation, 
with  the  iwwer  conferred  by  it,  ia  not  ma- 
teriaL  It  Is  enough  that,  by  the  terms  of  the 
law,  It  Is  made  a  public  corporation  for  the 
use  and  benefit  of  that  particular  section  of 
the  stete.  The  public  had  a  right  to  demand 
that  the  means  of  transportetlon.  both  for 
passengers  and  freight,  commensurate  with 
its  wante,  should  be  provided  by  the  com- 
pany. Any  failure  of  its  duty  to  the  public 
In  this  particular,  and  to  transport  passen- 
gers and  freight  -when  offered  for  that  pur- 
pose, would  have  subjected  the  company  to 
an  action  for  damages.  It  must  be  assumed, 
then,  that  the  grant  of  antbcHity  to  the  com- 
pany to  c(mdemn  the  land  necessary  for  a 
roadtwd  was  a  rightful  exercise  of  legislative 
discretlcm.'*  To  my  mind,  the  principle  is 
axiomatic— «  trulrai,— and  needs  no  prece- 
dent to  prove  or  sivport  it  It  is  absolutely 
incomprehensible  to  my  mind  to  contend  for 
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muih  a  construction  In  tbe  face  of  the  ccmstl- 
tutlon  and  laws  of  this  state.  If  the  plain* 
tiff  condemns  this  land,  the  constitatimk  at 
once  imposes  It  with  a  public  use.  The  plain- 
tiff cannot  use  it  for  any  other  purpose.  It 
muBt  serve  all  people  alike,  or  it  can  be  com- 
pelled by  mandamus  to  do  so,  and  forced  If 
ft  refuses.  The  fact  that  all  tlie  people  of 
the  state  do  not  need  It  does  not  change  Itt 
character  or  the  use  it  can  legally  put  the 
land  to.  No  railroad  serves  all  the  people. 
It  can  only  serve  the  public  living  along  Ite 
line,  or  desiring  to  travel  over  it  and  if  It 
does  this  ite  righto  and  powers  and  duties 
are  the  same,  under  the  cmatitntion  and 
laws  of  this  Btete,  whether  it  Is  only  10 
miles  long  or  is  a  monster  railroad  girding 
the  stete  from  one  end  to  another. 

2.  The  defendante  contend,  hovrever.  tiiat 
there  is  no  necessity  for  this  railroad  or  this 
proceeding,  because  the  Kansas  A  Texas  Coal 
Company  lias  an  ample  remedy,  under  sec- 
tion 1119,  Bev.  St  1898;  that  Is,  that  sec- 
tion provides  that  when  any  person  owns  a 
coal,  lead.  Iron,  or  zinc  mine,  located  near 
or  within  a  reasonable  distance  of  any  rail- 
road track,  and  the  railroad  commissioners 
are  of  opinion  that  the  amount  of  business 
Is  sufficient  to  Justify  It  sn<A  owner  may,  at 
his  own  expense,  build  and  keep  in  r^air 
a  swilrh  leading  from  the  railroad  to  such 
mine,  and  the  railroad  company  is  required 
to  furnish  the  swlteh  stand  and  frog  snd  oth- 
er necessary  material  for  making  connection 
with  ite  track,  and  to  make  such  connection, 
the  mine  owner  to  pay  the  actual  coat  there- 
of. It  Is  apparent  however,  that  this  could 
only  be  done  where  the  mine  owner  owns 
the  ground  or  right  of  way  over  which  the 
swltoh  Ib  to  run.  If  he  does  not  own  it  he 
is.  of  course,  not  In  a  position  to  constzuci 
a  private  switch;  for  he  has  no  power  to 
condemn  a  ri^t  of  way,  and  cannot  demand 
that  tbe  railroad  company  shall  exercise  Ite 
power  of  eminent  domain  to  acquire  such  a 
right  of  way.  This  thought  evidently  came 
to  defendants*  counsel  when  making  tblB 
claim,  for  they  follow  It  up  by  calling  atten- 
tion to  sections  9569,  9560,  Rev.  St.  1899.  as 
affording  another  remedy.  That  is,  those 
sections  provide  that  If  any  person  owns 
land  lying  wltiUn  20  miles  of  a  railroad,  and 
has  no  access  to  such  railroad  by  any  public 
road  running  from  such  lands  to  such  rail- 
road, "convenient  for  mining,  agricultural, 
or  commercial  purposes,"  such  owner  may  pe- 
tition the  county  court  for  the  establishment 
of  a  private  road,  and  the  court  shall  appoint 
commissioners  to  assess  the  damages  to  the 
owners  of  the  lauds  through  which  such  pri- 
vate road  will  pass,  and  the  proceedings  sbail 
be  the  same  as  provided  for  the  establish- 
ment of  a  private  road  (section  9459,  Rev.  St 
1899  et  seq.,  the  petitioner  to  pay  the  dam- 
ages), but  such  owner  may  construct  and  use 
on  such  private  road  a  tramway  for  the  pur- 
pose of  haullnj?  and  carrying  coal  and  other 
products  to  such  railroad,  and  such  road  ahall 
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not  be  less  than  20  nor  more  than  40  feet 
wide.  In  other  wwds,  the  coatentlon 
amounts  to  this:  Tbat  the  T«aJi--&>KaBea8 
Coal  Company,  a  business  corpwatlon,  with- 
out the  power  of  eminent  domain,  may  In 
tbla  way  have  the  county  court  condemn  a 
private  road,  not  less  than  20  nor  more  than 
40  feet  wide,  and  that  company  may  con- 
struct thereon  a  tramway  for  hauling  its 
coal  to  the  railroad,  and  in  this  way  other 
persons'  Innd,  or  even  defendant's  land,  may 
be  condeumed  for  a  use  which  It  la  claimed 
is  a  private,  and  not  a  public,  use,  hut  the 
plaintiff  railroad  cannot  condemn  this  -land. 
ETen  If  all  this  be  time,  It  Is  no  defense  to 
this  action.  Neither  of  the  remedlea  affonled 
by  these  provisions  of  the  statutes  Is  «x- 
clusive.  nor  do  they  suprasede  or  take  away 
the  right  of  eminent  domain  possessed  by  the 
plaintiff.  It  may  also  be  doubted  If  tbe-last- 
named  remedies  would  he  adequate  even  for 
the  transportation  of  the  volume  of  coal  now 
being  produced.  Seven  bnndivd  tons  of  ooal 
a  day  may  possibly  be  moved  over  such  a 
tramway  along  a  private  road,  but  it  would 
be  ratlior  an  obsolete  method  of  hauling  tbat 
much  freight  every  day  In  the  year,  and 
might  have  a  tendency  to  Increase  the  price 
of  coal  to  the  consumers.  A  wagon  teain  of 
Bufllclent  number  might  haul  700  tons  of  coal 
a  day,  but  It  would  scarcely  .be  deemed  an 
up-to-date  method  of  transporting  tbat  much 
fre^ht  A  tianiway  is  better  than,  a  wagon 
train,  but  Is  as  much  inferior  to  a  railroad 
train  as  It  Is  superior  to  a -wagon  train  for 
such  purposes. 

3.  The  defendant  further  claims  that  there 
is  no  necessity  for  locating  the  plalntifTa  rail- 
road at  the  proposed  place,  and  that  It  oonld 
Just  as  easily  be  located  somewhere  else  -(as, 
for  Instance,  on  the  100>foot  strip  to  the  erat 
of  this  property,  which  Is  owned  by  the  Kan- 
sas ft  Texas  Coal  Company),- where  It  would 
not  Interfere  with  the  defendant's  road  or  Its 
business.  The  answer  to  this  Is  obvious: 
The  railroad  company  has  the  right  of  em- 
Jnent  domain.  It  Is  given  the  privilege  by 
the  legislature  to  select  the  location  It  i^fws, 
upon  paying  therefor,  and  theref era  the  oonnta 
have  no  right  to  deny  the  exercise  of  tiia 
power  vested  In  the  company  eltiier  absolute- 
ly, or  because  the  court  may  think  .some 
bther  location  Is  as  good  or  better.  In  speak- 
Uig  on  this  BubiJect  Lewis,  Em.  Dom.  S  286, 
says:  "This  is  a  matter  which  rests  wholly 
with  the  legislature.  The  legislature  may 
designate  particular  property  to  be  token,  or 
Uils  may  be  left  to  the  discretion  of  those 
upon  whom  tbe  authority  Is  couferrad,  with 
or  without  limitations.  In  the  alMence  of 
any  statutory  provlslmi,  the  particular  route 
to  be  followed  between  desdgnated  points.  In 
case  of  a  railroad  m  similar  way,  rests  In  the 
discretion  of  the  company."  This  question, 
however,  was  set  at  rest  In  this  state  In  the 
case  of  Bt  Louis,  H.  &  K.  C.  Ry.  Co.  v. 
Hannibal  Union  Depot  Co..  126  Mo.,  loc.  dt 
03,  M,  28  8.  W.  4Se,  Where  Macfarlaae, 


said:  "But  It  Is  said  tbat  there  Is  no  such 
necessity  for  the  appropiiation  of  a  part  of 
defendant's  ^perty  as  Justifies  the  exercise 
of  tbe  power  of  eminent  domain.  The  use 
of  land  for  railroad  tracks  has  ever  been  re- 
.  garded  as  a .  public  use.  Counsel  does  not 
question  this  pn^KN^itlon.  but  -Isslsts  that  de- 
iendsnt's  prfq[)erty  ought  to  .be  «x«upt  If 
plaintiff  has  "Other  routes  over  the  lands  of 
other  proprletora  which  could  be  -used  In 
reaching  the  terminus  of  the  road.  In  other 
words,  that  defendanfs.pn^erty,  b^ng  al- 
ready devoted  to  one  puUic  use,  cannot  be 
taken  unless  the  necessity -is  so  absolute  tliat 
without  It  the  grant  Itself  will  be  defeated; 
tliat  the  neceetity  must  .be  beyond  plalatiff*8 
control,  and  not  one  created  by  Itself  for  its 
own  convenience,  or  for  the  sake  of  economy. 
It  is  undoubtedly  true  tbat  'the  right  of  em- 
inent domain  rests  upon  neoMSlty,  and  tlut 
aloue.  Beyond  this  there  is  no  right*  Penn- 
sylvania B.  Ca'8  An>eal..Q3  Pa.  ISO.  But  it 
is  also  troe  tliat  the.  sovereignty  must  be  the 
Judge  of  the  neeesslty  of  taking  the  property, 
and  the  ieglalatura  has  delegated  to  railroad 
-eoEporations  tbe  right  to  exercise  the  power, 
•  snd  the  oouits  of  this  state  have  always  held 
the  use  of  land  by.  a  railroad  to  be  for  a  pul>- 
llc  use.  The  .sovereii^ty  has  lodged  with 
railroad  companies  tbe  power  of  selecting 
and.  adopting  their  own  routes,  subject  only 
to  such  limltatiffiis  as  have  been  imposed. 
Whmever  the  use  oi^  private  properi?  on.  the 
line  ad<qpted  .is  necesjuury,  the  neosssltTi  exists. 
There  is  no  distinction  in  thla<req>ect  Iw- 
tween  private  and  oupcsrate  {trppeEty.  ex- 
cept when  the  exercise  of  the  powesas  to  the 
latter  should  'materially  interfera  with  the 
uses  to  which,  by  law,  the  coBponUton-  hold- 
ing the  same  Is  antborked'  to  apply  It"  The 
defendant  Js  In  error  In -saylj^.the  plaintiff 
owns  a  right  of  way  100  feet  wideiyivg  Just 
east  of  the  land  sought  to  -be  cnndemned. 
The  plaJntlfC  does 'Hot  own  any.  such  land. 
The  Kansas  &  Texas  Coal  Ccn^any  owns  a 
strip  of  land  100  feet  wide,  which  Ues  east 
of  the  defen&nt  coal  company's  Jand,  and 
by  reusing  to  recognize  the  s^^acate  identi- 
ties of  the  plaintifC  and  the  Kansas  .ft  Texas 
Ooal  Company,  aad  treaidng  tbe  latter  as  the 
ewaer  of  the  plaintiff,  the  defendants  baFo 
their  claim  that  tbe  plaintiff  owaa  the  IW- 
foot  strip.  This  contention  is  without  legal 
foundati(m.  The  Kanaaa  ft  Texas  Coal  Com- 
pany would  have  the  same  iright  to  object  to 
the  condemnatiai  of  its  -land  that  the  de- 
fendants bave  to  object  to  the  condemnation 
of  their  land.  If  the  contention  were  well 
founded,  the  result  would  be  tbat  the  plain- 
tiff could  not  condemn  any  land;  Cor  every 
other  landowner  would  likewise  have  tbe 
same  right  to  object  to  his  land  being  con- 
demned. Tet  In  McGrew's  Case  the  ri^t 
of  condemnation  was  held  to.  exist  and  Me- 
Grew's  Jand  was  taken,  notwithstanding  It 
was  used  as  a  coal  mine. 

4.  The  defendants  next  insist  and  the 
trial  court  decided,  that  this  plaintiff  cannot 
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caDOaiiii  this  laad  because  tlie  we  of  tbe 
land  by  tbe  plaintiff  -tor  a  .Eallroad  track 
wonld  materially  Interfere  with  the  nae  of 
the  land  to  whleh  by  law  the  defeodant  coal 
company  ia  authorized  to  put  the  line.  This 
contention  and  decision  la  based  upon  a  con- 
stmctlon  put  upon  section  2741,  Bev.  Bt 
ISae  (aectlott  1272,  Rev.  Bt  1660).  That  sec- 
tion la  as  follows:  "In  ease  the  lands  sought 
to  be  apprc^ated  are  held  by  any  corpora- 
UoOt  the  right  to  appropriate  the  same  by  a 
railroad,  telepliODe  or  telegraph  eoo^any 
shall  be  limited  to  auch  use  as  shall  not 
materinUy  hiterfere  with  the  uses  to  which, 
by  law,  the  corporation  holdlag  the  same  is 
authorised  to  put«ald  Uaes,"  etc.  Tbe  i^aln- 
tlfl  contends— First,  that  this  statute  only 
apidles  to  any  corporation  that  possesses  the 
power  of  eminent  domain,  and  has  already 
applied  the  land  to  a  public  use,  and  that  It 
d«es  BOt  i^ly  to  land  owned  by  a  business 
corvoration.  organized  for  private  -gain,  and 
that  performs  nu  public  funetion.  and  ren- 
ders BO  public  service,  and  that  tbe  defend- 
ant coal  company  Is  not  wlthlo  this  class. 
And,  ficcMid,  that.  If  this  is  not  so,  then  the 
secUNi  Is  Toid,  becanse  io  conflict  with  sec- 
tion 4,  art  12,  of  the  constitutlOD,  which 
provides  that  "the  exercise  of  the  power  and 
right  of  eminent  domain  shall  never  be  so 
c«BstnKd  or  abridged  as  to  prevent  the  tak- 
ing, by  the  general  assembly,  of  property 
and  franchises  of  laoorporated  companlCB  al- 
ready organised,  or  that  may  be  hereafber 
organised,  and  sobjectlsg'them  to  the  public 
use,  the  same  as  that  of  Indlvlduala  The 
right  of  titel  by  jury  shall  be  held  Inrlolate 
In  all  trials  of  claJms  for  compensation,  when 
in  the  exercise  of  said  right  of  eminent  do- 
cnaio,  any  Incorporated  cmnpany  shall  be  in- 
tereeted  either  for  or  against  the  exercise 
of-sald  right."  And.  third.  Shat  the  pressed 
use  of  the  land  by  the  plaintiff  company  will 
not  materially  interfere  with  the  use  thereof 
tbe  defendant  coal  company.  Section 
*2T41,  Bev.  St.  1889.  first  appeared  In  the  stat- 
utes of  this  state  as  Bectlon  6,  c.  06,  Gten.  St. 
16U6,  and  has  been  contlnved  In  the  rervl- 
slons  in  the  same  wocds  ever  since,  exc^t 
that  the  word  "tefepbooe"  has  been  Inserted 
between  the  words  "railroad"  and  "tele- 
graph." This  section  2741,  Rev.  St.  1SS9. 
fellows  section  2740,  Id.,  which  provides: 
"No  telephone  or  telegraph  company  aball, 
by  virtue  of  tilUs  article,  be  authorised  to 
enter  or  appropriate  any  dTfelllng,  bam, 
■tore,  warehouse  or  similar  building,  erected 
for  any  agricultural,  commercial  or  manufae- 
t«rlng  purposes,  or  to  erect  poles  so  near 
thereto  as  materially  to  fooonvenlenee  the 
owner  In  their  uae-«r  to  occasion  any  Injury 
thereto;"  >and  this  section  was  section  7, 
art  S6,  Oeo.  St.  1865,  except  that  tkte  word- 
*tclephone"  bas  been  added.  It  has  been  de- 
cided In  this  and  other  jurisdictions,  and  hi 
the  accepted  law,  tbat  the  fact  that  land 
MKqrbt  to  be  cosdemned  for  a  public  use  is 
held,  owned,  and  used  by  a  oorporatlon  or- 


ganized for  private  gain  Is  no  defense  to  tiK 
right  of  condenmation.  Twelfth  Bt  MailEet 
Co.  T.  Fhiladalphla  Jk  R.  /I.  B.  CJo..  ^  Ea. 
680,  21  AU.  002.  668;  I^ewta,  Bm.  Dom.  | 
274,  and  cases  cited.  The  acme  prindpte  la 
declared,  even  where  the.pMgerty  maaglbX  to 
he  condemned  is  held  and  oaed  by  a  corpora- 
tion possessing  the  power  of  eminent  dUmiain. 
and  is  usli^  the  same  for  a  public  purpose. 
St  Louis,  H.  &  K.  By.  Oo.  T.  Hannibal  Union 
Depot  Co.,  126  Mo.  82,  28  S.  W.  -488;  Kan- 
sas City  T.  Marsh  Oil  Ca,  140  Mo.  4S8.  41 
fi.  W.  043;  KansBs  aty  S.  B.  B.  Co.  t.  Kan- 
sas City.  St  L.  &  C.  B.  Gb.,  116  Mo.  BfiO. 
24  S.  W.  478;  Lewis.  Em.  Dom.  {  274,  and 
cases  cited.  The  only  qaaUflcatlon  to  this 
nila  ia  that  anch  pn^erty  cannot  be  taken 
from  one  corporation  by  another  corporation, 
to  be  need  for  the  same  purpose,  In  the  some 
manner  that  it  was  used  by  the  corporation 
that  first  ^wroprlated  it  toanch  use  and  pur> 
pose.  Id.  I  276.  In  other  words,  every  cor- 
poration holds,  property  subject  to  the  right 
of  the  state  to  take  It  for  aaotber  public  use, 
whenever,  In  the  discretion  of  the  legislature, 
the  exigencies  Mqutre  Its  uae  tor  such  other 
purpose;  and  this  Is  true,  even  as  to  the 
franchise  itself,  of  any  corporatl<m.  Twelfth 
St  Market  Oo.  v.  Philadelphia  &  R.  T.  a. 
Co.,  142  Pa.,  loc.  tit.  560,  21  AU.  902,  989; 
Zn  re  Sunderland  Bridge,  122  Mass.  -459;  In 
re  Opinion  of  Jnniees,  66  N.  H.  620,  33  Att. 
1070;  New  York  Cent.  &  H.  B.  B.  Co.  t. 
Metropolitan  Gaslight  Co.,  63  N.  Y.  32G;  In 
re  Bellona  Co..  8  Bland,  442;  Gndeld  Toll- 
Bridge Co.  V.  Hartford  -&  N.  H.  R.  Co.,  17 
Osnn.  40;  Boston  &  L.  R.  Corp.  v.  Salem  & 
L.  Ry.  Oo.,  2  Gnay,:i.  This  is  what  Is  meant 
by  section  4,  art  12,  of  the  constitution, 
which  declares  tbat  the  exercUe  of  t,iv  pow- 
er and  right  of  eminent  domain  shdll  Dever 
be  so  construed  or  abridged  as  to  prevent 
the  taking  by  tbe  general  assembly  of  tloe 
.pn^ierty  and  fnsnchiies  of  any  Incorporated 
company,  already  or  hereafter  organized,  and 
subjecting  them  to  public  nae,  tiie  same  as 
tint  «f  IndlTldnals.  In  Railway  Oo.  t.  Mc- 
Urew.  104  Mo.  282,  15  S.  W.  081,  It  was  held 
that  tJM  property  of  an  Individual  coal  miner 
■nl^t  be  taken  tor  railroad  purposes.  In 
Railway  Co.  v.  Wolf,  137  lU.,  loc.  cit.  966, 
27  N.  B.  78,  the  property  of  a  coal  mining 
oompauy  was  held  subject  to  coademnatloa 
for  railroad  purposes,  notwithstanding  tbe 
construction  of  tbe  railroad  would  destroy  a 
tramway  that  extended  f run'  tbe  shaft  of  the 
mine  to  the  tracks  of  another  railroad.  In 
St  JjovAb,  H.  &'  K.  By.  Co.  T.  Hannibal  Union 
Depot  Co.,  125  Mo.,  loc.  Clt  02,  28  S.  W.  483. 
the  property  sf  a  corporation  used  for  a 
union  depot  was  held  subject  to  condcmBa- 
tlon  for  railroad  purposes.  In  the  TwelTtb 
St  Market  Case,  142  Pa.  M2,  21  Atl.  «02. 
088,  the  propert}'  of  a  corporation  used  as 
a  public  market  waa  held  subject  to  condem- 
nation for  railroad  purposes. 

In  the  light  of  this  constitutional  provl- 
Blon,  and  of  these  adJudlcatloiB  In  thia,  and 
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even  In  otber,  states,  that  have  ao  such  coa- 
stltutfonal  reservation,  it  cannot  be  said  that 
the  legislature  intended  by  section  2741  to 
say,  or  had  the  constitutional  right  to  say, 
that  property  held  by  any  corporation,  public 
or  private,  possessing  or  not  possessing  the 
power  of  eminent  domain,  should  not  be  sab- 
Ject  to  condemnation  for  another  or  superior 
public  use.  That  section  is  a  simple  legla- 
latire  declaration  that  the  nse  of  the  l#nd 
for  railroad  purposes  is  not  a  superior  use  to 
the  use  of  the  land  by  the  company  that 
.owns  it,  and  liaa  already  devoted  It  to  one 
use  authorized  by  law.  It  goes  without  say- 
ing that  one  railroad  company  ceuld  not  con- 
demn the  right  of  way  of  another  railroad 
company,  and  use  It  tot  the  same  purpose  as 
the  first  company  was  using  It.  But  the 
state  has  the  power  to  condemn  and  take 
away,  not  only  the  right  of  way  of  a  railroad 
company,  but  also  its  franchises. 

Applying  these  ■  principles  to  the  case  at 
bar,  we  find  that  the  defendant  company's 
charter  does  not  authorize  It  to  hold  or  use 
land  for  railroad  purposes,  but  that  It  Is 
only  authorized  to  buy.  sell,  and  o[>erate 
coal  lands  and  coal  mines,  to  buy  and  sell 
mercbaudl&e.  and  to  own  and  operate  elec- 
tric light  and  power  plants,  and  to  sell  elec- 
tric light  and  power.  The  power  to  build 
and  operate  a  railroad  Is  not  expressly  con- 
ferred, nor  Is  It  necessarily  implied  In  the 
powers  conferred.  So,  while  the  defendant 
coal  company  can  own  and  use  lands  for 
mining  coal,  that  is  the  full  extent  of  the 
use  which  its  cbarter  gives  It  to  make  of 
this  land.  And  if  It  be  true,  as  was  decided 
In  Bailway  Co.  v.  McGrew,  104  Mo.  282, 
15  S.  W.  931,  that  the  property  of  an  in- 
dividual miner,  used  for  mining  coal,  can 
be  condemned  for  railroad  purposes,  then  It 
follows  that,  under  section  4,  art.  12,  of  the 
constitution,  the  property  of  any  incorporat- 
ed cunpany  used  for  tlie  purpose  of  mining 
coal  is  likewise  subject  to  condemnation,  and 
this  and  all  courts  are  expressly  prohibited 
by  that  section  of  the  constitution  from  con- 
Btming  the  property  of  an  Incorporated  com- 
pany exempt  from  condemnation  when  the 
property  If  held  by  an  Individual  would  be 
subject  to  condemnation.  The  legislature^ 
therefore,  has  not  said  by  section  2741  that 
property  held  as  this  property  Is  held  shall 
be  exempt  from  condemnation,  and  if  the 
legislature  had  said  so  It  would  be  an  un- 
constitutional act  because  It  did  not  make 
property  held  and  used  In  like  manner  by 
an  Individual  also  exempt  from  condemna- 
tion. It  is  within  the  province  of  the  legis- 
lature to  exempt  any  kind  of  property  from 
the  power  of  eminent  domain  delegated  by 
the  state  to  a  corporation,  and  section  2740 
does  exempt  dwelling  bouses,  etc.,  from  be- 
ing taken  or  used  by  telegraph  or  telephone 
companies;  but.  under  the  constitution,  it  is 
beyond  the  power  of  the  legislature  to  ex- 
empt any  class  ut  property  from  condem- 
nation If  it  is  owned  by  any  kind  of  an 


Incorporated  company,  and  to  make  it  sub- 
ject to  condemnation  if  It  Is  owned  by  an 
individual. 

5.  The  circuit  court,  however,  assumed 
that  section  2741  was  a  valid  enactment,  and 
held  that  the  condemnation  of  this  land  by 
the  plaintiff  for  railroad  purposes  would 
materially  Interfere  with  the  nse  to  which 
the  defendant  was  authorized  by  law  to  ap- 
ply iL  It  has  already  been  pointed  out  that' 
the  defendant  coal  company  has  no  power 
under  its  chartw  to  construct,  operate,  or 
maintain  a  rattroad,  and  hence  It  is  not  au- 
thorized to  use  any  part  of  the  land  for  rail- 
road purposes.  But,  aside  from  this,  the 
facts  are  simply  these:  The  center  of  the 
defendant's  track  will  be  14  feet  from  the 
center  of  the  piaintifC's  track.  The  defend- 
ant's testimony  shows  that  tracks  13  feet 
from  center  to  center  Is  a  safe  construction. 
The  evidence  further  shows  that  the  New 
York  Central  and  Pennsylvania  roads  have 
parallel  tracks,  whose  centers  are  only  12 
feet  and  12  feet  and  2  inches  apart.  As- 
suming that  the  cars  are  0  feet  in  width, 
a  car  on  one  road  would  extend  4^  feet 
towards  the  cars  on  the  otber  road,  so  the 
two  would  occupy  9  feet  of  the  14  feet  space 
between  the  centers  of  the  two  tracks.  This 
would  leave  a  apace  of  5  feet  between  pass- 
ing cars.  It  needs  nothing  bnt  common 
sense  to  determine  that,  as  cars  must  run 
on  fixed  rails,  tliere  can  be  no  danger  in 
running  cars  on  separate  tracks  when  they 
cannot  get  closer  than  5  feet  to  each  other. 
It  Is  too  plain  to  admit  of  debate  that  the 
plalntlfTs  railroad,  so  constructed,  could  not 
Interfere  in  any  manner  with  the  operation 
of  the  defendant's  railroad.  The  plaintiff's 
railroad  could  not  interfere  with  the  oper- 
ation of  the  mine,  for  the  shaft  to  the  mine 
(which  is  operated  by  the  Kansas  &  Texas 
Goal  Company,  and  not  by  the  def^idant 
coal  company)  Is  from  56  to  72  feet  west 
of  the  west  line  of  the  strip  sought  to  be 
condemned,  and  where  the  plaiutifTB  railroad 
will  run.  The  switch  or  loading  tracks  used 
by  the  defendant  company  are  located  on 
this  strip  of  56  to  72  feet  of  land,  and  are 
alt  between  the  main  track  of  the  defendant 
company  and  the  shaft  to  the  mine.  So  that 
it  cannot  be  said  that  the  construction  of 
the  plaintiff's  road  will  in  any  manner  what- 
ever interfere  with  the  operation  of  the  mine, 
or  the  use  to  which  the  defendant  has  ap- 
plied or  is  authorized  to  apply  the  land. 
But,  even  if  It  did  so  Interfere,  the  McGrew 
Case,  supra,  is  ample  authority  for  holding 
that  the  land  is  not  exempt  from  condem- 
nation for  railroad  purposes.  The  defend- 
ants evidently  realize  that  this  la  true,  tor 
they  aeek  to  strengthen  their  cose  l>y  show- 
ing that  they  contemi^ate  openhog  a  new 
mine  south  of  the  Watson  mine,  and  have 
already  surveyed  and  located  a  track  to  such 
new  mine,  which  will  leave  the  track  run- 
ning to  Mine  No.  7,  and  run  to  the  Watson 
mine,  and  that  it  will  need  the  land  here 
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Bought  to  be  Mmdeouied  to  uie  for  such  new 
track.  Courtfl  muBt  deal  In  cases  like  this 
with  the  conditions  that  exist  at  the  time 
the  condemnation  is  asked,  and  cannot  take 
into  account  conditions  that  may  or  may  not 
arise  or  be  created  thereafta.  Butte,  A.  ft 
P.  Ky.  Co.  T.  Montana  Union  By.  Co.,  16 
Mont  504.  41  Pac.  232,  31  L.  B.  A.  208; 
Colorado  B.  By.  Co.  t.  Union  Pac.  By.  Co.  (G. 
C.)  41  Fed.  293.  It  furthermore  appears 
from  the  record  herein  that  the  defendant 
company  on  the  2l8t  of  Fetoury,  189Q. 
proposed  to  the  plaintiff  company  to  accept 
93,000  for  the  right  of  way  here  soui^t  to 
be  condemned,  with  an  agreement  as  to 
crossings  and  protection  to  defendant's  road 
where  the  grade  of  the  plalntlfTa  road  Is 
below  that  of  defendant's  road.  The  plain- 
tiff offered  fSOO,  and  refused  to  pay  ^OOa 
Manifestly.  It  cannot  be  true  that  the  lo- 
cation and  operation  of  the  plaintiff's  rail- 
road upon  this  land  would  materially  Inter- 
fere  with  the  presoit  or  future  use  of  the 
land  for  mining  purposes,  or  with  the  oper- 
ation ot  the  defendant's  railroad,  mncb  less 
that  It  would  practically  destroy  defendant's 
business  and  road,  If  the  defoidant  was  will- 
ing to  sell  this  Identical  land  to  the  plaintiff 
for  a  railroad  right  of  way  for  f3,000.  The 
real  dispute  between  the  plaintiff  and  de- 
fradant,  therefore,  is  the  difference  between 
13.000,  the  price  the  defendant  offers  to  take, 
and  $300,  the  price  the  plaintiff  offers  to 
give,  for  the  property  In  duration  to  be  used 
for  a  railroad  right  of  way.  It  follows  from 
what  haa  been  said  that  the  circuit  court 
erred  In  refusing  to  appoint  commissioners 
to  assess  the  damages  for  the  taking  of  the 
land  for  railroad  purposes,  and  in  entering 
Judgment  for  the  defendants,  and  therefore 
the  judgment  of  the  circuit  court  Is  rerersed, 
end  the  cause  remanded,  with  directions  to 
appoint  snc^  commissioners,  and  to  proceed 
In  accordance  herewith. 

SHBBWOOD,  B0BIN80N,  and  BBACE, 
JJ.,  omcnr.  BUBGESS,  C.  J.,  and  VAL- 
LIANT  and  GANTT.  JJ..  dissent 

VAXLIAMT,  J.  (dissenting).  The  principle 
of  law  InvolTOd  in  this  suit  Is  so  Important, 
and  the  consequences  that  may  result  from 
the  estabHshment  of  the  doctrine  contended 
for  by  the  plaintiff  are  so  serious,  that  I  feel 
constrained  to,  at  least  briefly,  express  the 
reasons  why  I  am  unable  to  concur  In  tte 
oplnlML  of  the  majority  of  the  court.  The 
oTldence  In  the  record  showed  to  the  satisfac- 
tion of  the  trial  court,  and  it  shows  to  my 
satisfaction,  that  this  la  a  controrersy  be- 
tween two  rival  coal  companies,  wherein  <me, 
baying  assumed  for  the  purpose  the  legal 
garb  ot  a  railroad  corporation.  Is  endesTor^ 
Ing  to  shut  Its  rival  out  from  the  muket  and 
reduce  it  to  a  dependency.  The  Kansas  ft 
Texas  Coal  Company  and  the  Korthwestem 
Coal  ft  Mining  Company  are  both  owners 
and  operators  ot  coal  mines  In  the  same  tI- 


dnlty,  and  rivals  In  business.  BaCh  com- 
pany owns  railroad  tracks  which  It  uses  for 
the  sole  purpose  of  carrying  the  products  of 
Its  own  mines  to  a  convenient  point  on  the 
nearest  public  railroad.  The  defendant  com- 
pany is  Incorporated  under  the  general  stat- 
ute relating  to  business  and  Manufacturing 
corporations,  and  the  Kansas  ft  Texas  Goal 
Con^any  is  a  corporation  of  Uke  character. 
But  the  stockholders  and  dBcers  of  the  latter 
company  have  availed  themselves  of  the  pro- 
vlidons  of  the  general  statute  in  relation  to 
railroadi^  and  have  taken  out  a  charter  un- 
der that  statute  also,  under  the  name  of  the 
Kansas  ft  Texas  Coal  Railway,  and  that  oor- 
PMation  holds  title  to  the  railroad  tracks  In 
the  service  of  the  Kansas  ft  Texas  Coal  Com- 
pany, and  Is  the  plaintiff  in  this  case.  The 
Identification  of  the  two  corporations  In  ac- 
tual unity  of  Interest  and  personnel  of  the 
Incorporation  is  shown  beyond  question. 
That  the  so-called  "railroad  corporation"  Is 
but  the  agent  of  the  coal  company  of  that 
name,  with  no  bualnesi^  past,  present,  or  in 
cimtemplatlon,  but  that  of  carrying  the  coal 
company's  product  to  the  nearest  railroad, 
is  also  beyond  question.  Now,  the  Kansas 
ft  Texas  Coal  Conipany  iwcqposes  In  this  ^o- 
ceedlng,  in  the  name  and  in  the  garb  of  Ite 
alter  ego,  the  Kansas  ft  Texas  Coal  BaUway, 
to  condemn  a  right  of  way  over  the  property 
of  the  defendant  coal  company  for  the  caa- 
stmetion  ot  other  railroad  tracks,  which  are 
In  fact  designed  for  the  exctusive  use  of  the 
Kansas  ft  Texas  Coal  Company.  The  de- 
fendant 1^  Its  answer  says,  and  by  its  proof 
shows,  that  this  Is  in  fact  but  the  taking  ot 
private  property,  for  a  private  use;  that  if 
the  );)laJntifl  Is  permitted  to  do  as  it  proposes, 
it  will  abut  the  defendant  out  from  market, 
and  ruin  ite  business;  that  It  is  an  abuse, 
not  a  use,  of  the  power  of  eminent  dmnaln. 
But  the  court  Is  asked  to  say.  In  r^ly: 
"That  question  of  fact  we  cannot  look  Into. 
The  plaintiff  comes  with  a  charter  in  dae 
form,  which  denominates  it  a  railroad  cor- 
poration. No  one  but  the  stete  can  question 
Its  right  to  exercise  all  the  prerogatives  of  a 
railroad  corporation,  and.  If  It  condemns  land 
for  Ite  use,  no  one  can  question  that  that  Is 
a  public  use.  Its  charter  Is  conclusive  on 
that  point,  and.  If  the  effect  is  to  shut  yon 
out  from  market  except  upon  such  terms  as 
your  rival  may  see  fit  to  prescribe,  still  the 
court  cannot  look  beyond  tlw  charter  for  the 
real  truth."  The  defendant  shows  by  Its  an- 
swer and  evidence  that  the  plaintiff's  demand 
Is  for  but  a  wanton  destruction  of  defend- 
ant's busluMs;  that  the  [dalutlff  already  has 
a  right  of  way  just  as  available  as  that  sought 
to  be  condemned.  But  we  are  told  that  our 
answer  to  the  defendant  must  be:  "We  can- 
not dlctete  to  a  railroad  coiporattmi  where  it 
will  locate  Its  lines,  nor  can  we  question  ite 
motivea  The  defendant,  being  ooly  a  min- 
ing corporation,  has  no  power  to  condemn. 
Therefore,  U  ite  rival  in  this  proceeding  Is 
permitted  to  lay  ite  tracks  as  It  may,  and  as 
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It  1b  aH>rebencted  It  will,  tlie  defeadant  can- 
not cross  the  ttacks  with  Its'  raili-oad,  and  is 
Bhut  In."  TiM  erideoee  Bhows  that  if  tbe 
pladottff  lays  and  operates  Its  tracks  ao  close 
to  tbose  of  the  defendaoLt,  while  tliere  amy 
y&t  be  room  for  trains  to  passi  still  the  ap- 
pUances  reqatred  tor  conrcoiientlr  and  ecoii' 
onicallr  bandlliq;  Its  bailn^s  cannot  be  a»* 
ed,  and:  even  tbe  Urea  of  ' Its  employ^  will 
be  wdangered.  But  the  answer  to  all  this 
Is  that  tbe  charter  Is.  oonehislTO,  and  the 
courts  are  not  only  porwerless  to  grant  any 
relief,  but  most  even  suffer  tbemselres  to  bs 
used  to  effect  the  gross  wroag  and  abuse.  It 
that  is  tbe  law,  we  are  In  a  bod  w«y.  If 
courts  axe  so  Incnisted  in  form  that  tbey  are 
net  oi^  pomrlcsa  to  do  right,  but  must  ereo 
yield  tbemstires  as  Instrmnents  to  effect  a 
wrong,  we  are  fi^r  from  perfectlozi.  I  do  net 
beUeTe  that  tbat  Is  the  law.  Wbea  a  saltor 
comee  Into  court  and  asb  its  aid,  the  court 
has  a  right' to  know  In  what  character  he 
cosaes,  real  ow  flctltlous.  In  my  opinloar 
therefore,  when  the  trial  judge  beeame  sails- 
fied  that  the  real  plaintiff  in  tlits  case  was 
the'  Kansas  &  Texas  Coal  Coxafiany.  wearing 
tbe  masfc  of  a  railroad' corporation,  he  had 
the  antborlty,  anA  It  was  a*  duty,  to  refuse 
to  appoint  commlBsloners  looking  to  a  con- 
demzHtlQD  of  the  defendants- property. 

Brai  if  a  real  railroad  corporation  should 
come  Into  court  se^iQs  to  condnnn  land 
oetenslbly^  for  railroad  use,  and  it  sliDuld  be 
shown  to  the  court,  as  dearly  as  the  true 
facta  were  shown  in  this  case,  that  the  real 
ol^eet  was-  to  obtain  a  site  for  a  summer 
Tllla  for  its  preirtdeiiti  the  court  should  refuse 
to  iMPPoint  commlsitoners.  Property  taken 
for  the  real  use  of  a  real  railroad  company  Is 
tftkm  for  a  public  use,  and  the  conrts  so  de^ 
due  aa  a  matter  of  law;  but  the  courts 
twve  never- declared  that  alt  property  sought 
to  be  taken  in  the  name  of  a  rnltroad  cor- 
poration Is  conclnalTeiy  adjudged  to  be 
sought  for  a  public  use,  and  that  no  Inquixy 
Into  tbe  truth  can  be  bad.  It  la  argued  In 
behidf  of  plaintiff  in  error  that'  a  railroad 
coiporatton,  diartered  for  tbe  sole  purpose  of 
carrying  to  market  tbe  product  of  cool  mines 
owned  by  the  same  men  who  own  tbe  rail- 
road. Is  engaged  in  a  public  service,  and  may 
werclse  the  right  of  eminent  domain,  and 
nnnnrons  cases  are  cited  as  supporting  that 
propeeltlon.  But  that  proposition  does-  not 
measare  up  to  tbe  point  the  plaintiff  seeks 
to  reach  in  this  caee.  If  it  has  ever  been 
decided  that  a  coal  company  could  take  on 
Itself  tbe  character  of  a  railroad  company  for 
Its  own  private  use,  and  exercise  the  right 
of  eminent  demaln  for  tbe  sole  purpose  .of 
doelng  out  its  rival  in  bnslness,  and  prevent- 
ing another  coal  mlnli^  cmnpany  from  brings 
Ing.  ltB'prodnct  to  mailcet,  and  that  the  courts 
were  bound  to  assist  It  In  that  purpose.  I  have 
not  seen  such  decision,  and,  indeed,  would 
not  care  to  see  it  There  is  nothing  in  the 
condemnation  procedure  prescribed  by  our 
statute  that  marks  sodi  namnr  bounds  for 


the  court  m  to  reduce  It  to  a  mere  mini*- 
terlal  office,  witbout  jodgment  or  dlscretloB; 
and.  If  there  Is  no  precedent  for  the  court  In 
Bitch  matter  to  exercise  a  Judicial  power  to 
reach  the  truth  and  Justice  of  the  case.  It  to 
our  duty  to  make  a  precedent 

It  Is  also  argued  that,  whatever  may  be 
the  purpose  of  tbe  plaintiff  In  seeking  to  con- 
demn Its  right  of  way  over  defendant's  land, 
when  its  road  Is  once  built  it  becomes  a  pmb- 
llc  hlgbway.  and  the  plaintiff  can  be  corn- 
pelted  by  mandamua  to  carry  the  defeadant^s 
coal  OB  the  same  terms  that  It  carries  tbe  coal 
of  tbe  Kansas  &  Texas  Coal  Con^any.  True 
n«  that  may  be  in  tbeory,  courts  cannot  pre- 
tend not  to  know  that  Is  <»ilr  tbaory.  Tbe 
court  should  DSt  requite  tbe  defendant  to  sub- 
mit to  a  wrong  in  tbe  flrrt  placev  wftii  a  half 
promise  to  redress  bis-  Injury  at  sons  fntm 
time. 

The  trial  court  was  of  the  opinion  that  the 
condemnatibii  of  tbe  40-foot  strip  of  defend- 
ant la  qnestion,  and  tbe  sBbjeetIng  of  it  to 
tbe  use  of  the  idalDtlff's  purpose,  woald  ma- 
terially Interfere  with  tbat  use;  that  defend- 
ant corporation  had  by  law  tbe  rl^  to  use 
It,  and  the  condomnatlon  was  therefore  for- 
bidden by  section  2802,  Rer.  St.  1888,  new 
eectlon  1350,  Rev.  St.  1899.  That  section  pro- 
vides that,  when  the  property  sought  to  be 
condemned  is  already  bdd  by  a  corporatloB. 
the  right  to  condemn  "shall  be  limited  to 
such  use  as  shall  not  materially  interfere  with 
the  uses  to  whldi  by  law  the  corporation  hold- 
ing tbe  same  Is  authorized  to  put  said  prop- 
erty." Article  12,  9  4,  Ooast:.  ordains  that 
the  power  of  emtoent  domelo.  shall  not  be  a»' 
abridged  as  to  prevent  "ttie  tsMng  of  property 
or  franchises  of  Incorporated  compaoies, 
•  *  and  subjecting  them  to  the  pidHIc 
use,  the  same  as  that  of  IndlvMoala."  Bnt 
that  does  not  nuBn  that  the  property  of  a  cor- 
poration which  is  already  being  a^iUed  to  a 
particular  public  use  may  be  taken  fran  It 
by  another  corporation  for  the  purpose  of  ap- 
plying it  to  the  same,  or  ev«n  to  asntber. 
public  use,  If  thereby  tbe  public  use  wblch  It 
Is  already  serving  is  to  be  destroyed  or  Im- 
paired. So  this  section  of  tbe  statute  Is  not 
repugnant  to  that  clause  ot  the  constitution. 

It  is  contended  by  plaintiff  tbat  tbe  cor- 
poration wtiose  property  Is  by  tbe  statute  pro- 
tected to  some  ratent  from  condemaatlMi  Is 
only  a  corporfttton-  which  has  the  right  to  ex- 
ercise emlDent  domain,  a«d  that  the  piop«^ 
so  enmpted  Is  such  as  is  held  by  If  eitber 
by  grant  or  condemnation  for  a  pobUc  use. 
On  the  other  band.  It  seems  to  be  aigned-  that 
It'  api^les  to  all  prop3rty  of  all  corp6 rations. 
I  am  not  Inelliied  to  the  extreme  view  at 
either  side  (MF  that  qneetlon.  But  I  tUntotbat 
the  statute  was  Intended  to  Um4t  tbe'-caaOem- 
natton  of  property  held  by  a  corporation  for 
a  public  use,  eren  though  the  corporattov  wu 
not  such  as  Is  authorizod  to  exercise  the  rl^^ 
of  eminent  domain,  and  I  do  not  ttflnlr  tbat 
It  was  designed  to  afCect  property  tbat  Is 
for  merely  pvlnto  woi-  We  may  sappose  tw» 
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caioeniil"eacb  conducttag  the  Bam«  klad  of 
tmrtttot— aay  a  mercBBtUe  buaineBs.— (ride  by 
Bide;  tbe  tme  Is  owned  by  a  corporatkm,  the 
other  by  an  IndtHdaal.  The  law  coold  not ' 
have  coBteiDplatetf  that  tbe  propertr  of  tbe 
ladMdnal  mi^t  be  talren,  and  that  of  tbe 
ccffpwatktB  exempt  And.  cm  tbe  otber  hand, 
■wm  reeognlW'  that  Oiere  -  are  corporattons' 
whose'  property  la  being  used-  for  a  pnbllc 
porpoee;  yet  which  have  not  tbe  power  to 
cfmdenin,  becaose-  they  are  not  organised  un- 
der the  -  Btatnbe  wbtcb  confer*  such  power. 
Many  street-railroad  computes  and  some 
otlier  coiporatiiHiB  are  of  -  this  chamcter. 
Tbey  are  pntaUc  carrlran,  and  their  property 
Is  In  paHlc  nse*-  bnt  they  are  not  organiaed 
under  the  gmerid  raltawad  statute. 

Now,  It  iB  argued  in  this  case-ttiat.  althei4!b 
ttae^defendeat  ccnporatlMi  owns  and  operates 
a  railroad,  yet.  as  It  Is  not  cbartered  as  a 
railroad  corporation,  its  railroad  is  not  de- 
voted to  a  public  use,  whereas,  the  plaintiff  '- 
being  BO  chartered.  Its  use  Is  a  puUle  use. 
Bnt  we  have  seen  that  tbe  actual  use,  past,- 
present  and  proq)ectlTe,  to  which  the  rail- 
roads «f  each'  corporation  Ib  devoted,  is  ex-' 
aetly  the  same.  The  fact  Is  the  same  In 
each  Ingtaace.  If  a  diCTn^ce^  exists,  it  is 
only  In  the<M7,  and  that  theory  purely  fic- 
tltloiM.  We  are  asked  to  say  that  it  Is  law- 
ful for  tbe  plaintiff  to  condemn  the  dtfend- 
anfs  property  on  the  theory  that  In  defend- 
ant's hande  it  Is  being  devoted  to  private 
use,  yet  when  condemned  It  Is  In  plaintiff's 
bands  to  bo  In  fact  devoted  to  exactly  the  same 
character  of  nse;  that  the  charter  makes  one 
private,  and  tbe  other  puMIe,  though  they  are 
in  fact  the  eame.  If  there  Is  any  forcfrln  the 
dee48h»n  referred  to,  which  bold  that  a  rail- 
road deBfgaed  and  used  exduslrely  to  bring 
to  maAet  the  prbduct  ol!  a  coaV  mine 'Is  >ln  a 
pnbllc  service,  tbey  estaUlsh  the  fact  that 
the  use'  to  which  the  defeidant  Is  devoting 
tbe  40>foot  strip  In  qoesUoB  Is  a  public  use, 
and,  that  being  so,  the  plaintiff,  even  if  it  be 
a  ralhroad  ct^oratlon.  Is,  by  the  terms  of  the 
statute  quoted,  forbidden  to  Impair  the  de- 
fendant's use  of  tbe  same.  For  theae  rea- 
sons; the  action  of  the  trial  court  In  refuting 
to  appoint  OHnnriflBloners  was  right,  and  Its 
Jndgment  ehoald  be  afHlwed. 

BUKGBSS;  O.  J.,  and  OANTT,  concur 
In  the  above  views. 


DAVIS  et  al.  v.  WOOD  et  al, 
(Supreme  Court  of  Mfssonri,  DEvlaloa  Ntf.  1. 
March  12, 1901.) 

EJBCTMENT— ANOIIINT  DBBD— aHfNt^Ml;NBS9— 
WTTNE88Sla~COMI>BTBNC  Y—ADVBaSB 
POSSESSION— ESTOPPEL. 

1.  Under  Rev.  St  188S,  §  8918,  providing  that. 
In  actions  whert  one  of  the  original  parties  to 
the  contract  or'Caose  of  action  in  iume  is  dead, 
tbt  other  pavtT'BhaU  not  be  admitted  to  testify 
in  favor  of  any  party  to  tlie  action  claiming  un- 
der liim,  tie  widow  of  a  deceased  grantor  is  not 
a  eompeteat  witness  against  the  genulneoeaa  of 


BQ'  alleged  deed  from  heradf  and-  husband,  on- 
dMT  wtiich  defendants  claim  title  in  an  ejectment 
suit  brought  by  the  grantees  in  a  later  deed  from 

heraelf. 

2.  In  ejectment,  an  ancient  deed,  under  which 
deCendantB  claimed,  having  the  appearance  of 
gflnulBwoBB,  was  found  in  possession  of  detend- 
ants'  grantor ;  and  the  only  signature  suscepti- 
ble of  proof— that  of  a  witness-^as  proven  with 
reasonable  certainty.  Possession  had  been  held 
by  those  claiming  und«  It  for  over  SO  years, 
with  tbe  knowledge  and  acquiescence  of  the 
grantor  and  his  heirs ;  the  grantor  himself  being 

{iresent  at  a  sherifCs  partition  sale,  where  the 
and  was  sold  by  the  beirs  of  bis  grantee  In  the 
deed.  The  widow  aad  other  beirs  of  the  grantor 
in-  the  deed  lived  in  the  Immediate  neighborhood 
ot  the  land,  and  made  no  claim  to  it  until'  im- 
mediately before  this  action,  when  the  widow 
made  a  deed  to  the  plaintiff.  Hdd  sufficient 
evidence  to  establish  the  fact  that  the  deed  was 
genuine,  and  that  the  defendants  were  entitled  to 
possession  thereunder. 

3.  In  ejectident,  where  both  parties  claimed 
noder  O.,— the  plaintiff  by  descent,  and  tbe  de- 
fendant by  an  ancient  deed,  which  bad  alt  the 
apiiearance  of  genuineness,  and  also  by  adverse 
possession, — an  Instruction  that  the  plaintiff 
was  entitled  to  judgment  if  it  were  shown  that 
he  and  bis  grantors  were  the  legal  heirs  of  U., 
thus  entirely  ignoring  tbe  defendant's  claims, 
was  erroneous. 

Appeal  from  circuit  conrt,  Stoddard  coun- 
ty; Johb  G.  Wear.  Judge* 

Action  by  J.  Q.  Davis  and  others  against 
I>emtMcy  Wood  and  others.  From  a  Judfl- 
Oient  In  favor  <at  plaintiffs,  defeadanta  ap- 
peal. Beversed.- 

Thls  Is  a  suit  in  ejectment  for  80  acres  la 
Stoddard  county.  Both  parties  claimed  under 
Thomas  Galloway,  who,  It  la  conceded,"  ac- 
quired title  by  patent  from  Stoddard  county 
dated  April  21,  1800.'  Galloway  died  May 
15.  1876.  Plaintiff  J.  O.  Davis  claims  In 
right  of  his  wife,  who  waa  one  of  the  chil- 
dren of  Galloway,  and  also  by  deed '  from 
Galloway's  widow  and  his  other  children, 
dated  July  21,  18W.  The  other  plaintiffs 
claim  Tinder  their  co-plaintiff  Davis  by  deed 
to  undivided  half  of  the  land,  dated  Augusrt 
27,  1894.  Defendants  claim  under  a  paper 
purporting  to  be  a  deed  from  Thomas  Gallo- 
way and  wife  to  Samuel  Holmes,  dated 
March  24,  1800,  the  execution  of  whlfth  Is 
disputed.  The  other  deeds  In  defendants* 
chain  were:  A  sherlfTs  deed  In  partition 
conveying  tbe  title  of  the  heirs  of  Samuel 
Holmes  to  Henrj-  H.  Bedford,  dated  Decem- 
ber 19,  1874.  recorded  August  27,  1875;  war- 
ranty deed  from  Bedford  and  wife  to  ThMU- 
as  J.  Davis,  dated  December  2S,  1S88,  record- 
ed same  day;  warranty  deed  from  Thomas  J. 
Davis  and  wife  to  Kilzabetb  Sisster,  Novem- 
ber 9,  18S9,  duly  recorded;  warranty  deed 
from  Ell&abeth  Sissler  and  hueband  to  John 
R.  Connor,  to  part  of  the  land.  November  14, 
ISOO,  recorded  same  day;  and  warranty  deed 
from  Connor  to  J.  A  Sissler,  for  same  part, 
Februarj-  6,  1892,  recorded  same  day.  De- 
fendant Wood  Is  the  tenant  of  the  Sl^slera, 
and  they  were  made  partTes-  defendants  on 
their  own  motion.  Besides  their  paper  tlOe,' 
the  defendants  claim  title  by  adverse  posses- 
sIoA  for  more  than  10  yean.    Tbey  aim 
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plead  certain  acta  as  estoiwel,  which  will  be 
noticed  later,  -when  we  ctHne  to  dlBcuaa  th^. 
Tbe  catue  waa  tried  by  tbe  court,  Jury  being 
waived.  The  plaintiffs*  erldenee  consisted 
of  their  deeds  above  mentfoned.  and  evi- 
dence as  to  who  were  the  hdra  and  widow 
of  Thomaa  Galloway,  and  the  rental  value 
of  the  land.  Defendants  offered  their  paper 
purporting  to  Ik  a  deed  as  above  mentioned 
from  Thomas  Galloway  to  Samuel  Holmes. 
This  was,  In  form,  a  warranty  deed  from 
Galloway  and  wife,  purporting  to  bear  their 
signatures  and  seals,  and  to  have  been  exe- 
cuted In  the  presence  of  Hairy  Kennedy, 
Justice  of  the  peace;  but  there  was  no  certlfl- 
cats  ct  adtnowledgment,  and  It  waa  not  re> 
corded  nntll  24th  April,  ISM.  The  docu- 
ment, the  original  of  which,  by  agreement  of 
the  partlea,  has  been  filed  In  this  court,  hoa 
all  the  appearance  of  a  deed  80  years  or 
more  old.  When  this  was  offered  In  evi- 
dence the  plaintlCto  objected,  and  In  su^ort 
of  their  objection  (rffwed  evidence  tending 
to  show  that  It  was  not  what  It  purported  to 
be.  The  evidence  ctmristed  of  the  deposition 
of  Alsyrla  F.  Galloway,  widow  of  Thomas 
Galloway,  and  the  testimony  of  two  wl^ 
neeses,— John  B.  liles  and  W.  S.  Phelan. 
When  the  deposition  of  Mrs,  Galloway  was 
offered,  defendants  objected  on  the  ground 
that  no  notice  had  been  given  tm  taking  It,' 
and  that  the  witness  waa  Incompetent,  be- 
cause she  waa  a  jMirty  to  the  deed,  and  the 
other  party  w«fl  dead.  The  court  overruled 
the  objection,  and  the  defendants  eicepleA. 
Her  deposition  on  this  point  was  to  the  ef- 
fect that  she  knew  Samod  Holmes  In  his 
lifetime;  that  he  died  during  the  war.  In 
1S68  or  1864;  that  her  husband  died  In  1876; 
that  ber  husband  waa  unable  to  write  his 
name,  and  tuually  made  bis  mark  to  papas 
that  he  was  to  sign.  "Q.  Z  wUl  get  you  to 
state  it  you  on  or  about  March  24,  ISOO,  or 
at  any  time,  signed  your  name  to  a  war^ 
ranty  deed  conveying  land  to  Samud 
Hcdmes.  A.  No,  air;  I  iwver  signed  any  deed 
to  Samuel  Holmes.  Q.  State  whether  or  not 
yon  can  write  your  name.  A.  Tes,  air;  I 
can  vrrlto  my  name.  Q.  I  will  get  yon  to 
state  If  yon  have  frequentiy  signed  your 
name  to  Instruments  of  vniting,  and,  if  so, 
did  you  always  write  your  own  name?  A, 
Tes,  sir;  I  have  slgirad  several  Instruments, 
and  have  always  wrote  my  own  name.** 
The  testimony  of  IJlea  and  Phelan  was  to 
the  effect  that  they  knew  Gallovray,  and  that 
he  could  not  write  his  name,  but  signed  pa- 
pers by  maklDg  his  mark.  I^e-  last  wit- 
ness, who  was  the  clerk  of  the  court,  was 
asked,  on  crosB-examlnatlon,  to  compare  the 
signatures  to  the  deposltlw  wtth  that  pur- 
porting to  be  tbe  signature  of  Mra.  Gallo- 
way to  the  deed,  and  say  if.  In  bis  oidiUon, 
tbey  were  tbe  same  writing,  to  which  be 
reiflled:  "Tbe  handwriting  Is  similar."  W. 
H.  Miller  and  Unus  Sanfcwd,  lawyers,  were 
called  by  defendants,  and  asked  to  make  the 
same  comparison,  and  they  testified  that  the 


handwritings  of  tbe  two  were  similar.  The 
court  susteioed  the  plaintiffs*  obJecticHi,  and 
excluded  tbe  deed  from  evidence,  and  de- 
fendants ezeqrted.  Defendanto  tben  pro- 
ceeded with  their  evidence.  Introducing, 
among  other  witnesses,  Henry  H.  Bedford, 
tbe  put^aser  at  tbe  sheriff's  partition  sale. 
He  testified:  That  Galloway  vnu  present  at 
that  sale,  and  that  two  other  mm,  whMn  he 
named,  Ud  on  the  properly.  That  after  the 
sale  thcxe  was  sMne  qnestlcai  about  tbe  rec- 
ord not  showing  title  In  Samuel  Holmes,  and 
witness,  with  some  other  gentlemen,  went  to 
see  Galloway  about  it,  and  on  that  occasion 
Galloway  told  them  that  be  and  bte  wito 
had  sold  the  land  to  Holmes,  and  acknowl- 
edged a  deed  before  Henry  Kennedy,  a  Ju^ 
tice  of  the  peace.  That  at  tbe  time  of  the 
sheriffs  sale  there  was  a  amoU  house  on  the 
land,  and  about  ^bt  acres  were  cleared. 
That  witness  Immediately  took  possession, 
and,  tlurough  various  tenants,  held  posses- 
sion and  pcUd  taxes  until  be  sold  to  l^mas 
J.  Davis  In  1888.  "niera  never  was  a  time 
after  I  purchased  this  at  partition  aale  tiiat 
I  vres  not  in  possession,  until  I  sold  to  Da- 
vts."  Ttut  after  bis  purchase  at  sheriff's 
sale.  In  187S  or  1874,  he  sold  to  certain  par- 
ties timber  on  tbe  land,  and,  not  knowing 
tbe  exact  location  of  the  lines,  asked  Tbomaa 
Galloway  to  point  them  out  to  him,  telling 
Galloway  his  purpose.  That  GaUomy  went 
with  witness  and  the  timber  purchasers,  and 
pointed  out  tbe  lines.  Wttness  also  testified 
that  he  knew  Henzy  Kennedy  in  his  life- 
time; that  he  was  a  Justice  of  the  peace  in 
that  neighborhood,  and  died  during  tiie  war; 
that  witness,  as  a  lawyer,  bad  practiced  hla 
professim  biefore  the  Justice,  and  was  ac- 
quainted with  hie  signature;  and  that  tbe 
signature  of  that  name  on  the  deed  In  oon- 
troversy  was  the  genuine  signature  of  Henry 
Kennedy.  TTptm  croas-examinatlfHi,  witness 
testified:  That  he  never  bad  the  Oalloway- 
Ifolmes  deed  in  his  possession  until  a  short 
while  befOTe,  and  bis  Impression  vras  that 
It  was  given  to  bim  Xfy  Tliomas  J.  Davia 
Did  not  know  who  idaced  It  on  record.  That 
Davis  resides  at  Maldtn,  and  vras  not  present 
at  the  trial.  That  witness  bad  not  seen 
Hemry  Kennedy's  writing  since  186a  "Q. 
Will  you  be  certain  that  this  Is  Henry  Ken- 
nedy's signatnref  A.  I  am  morally  certain 
of  that  Coct,  but,  of  course,  I  coidd  not  say 
beyond  controversy  that  It  la  I  would  have 
no  hesltetion  in  saying  that  it  Is  his  signa- 
ture. I  would  say  that  It  Is,  bemuse  I  have 
frequentiy  seoi  bIm  vrriting  when  I  appear- 
ed before  him.**  Ooss-oamined  on  tbe  ptdnt 
of  his  possessiiM),  he  was  able  to  give  the 
names  of  some  of  his  tenants,  but  could  not 
remember  them  all,  nor  the  course  of  their 
succession.  Admitted  that  sometimes  then 
was  a  period  of  several  mmiths  between  the 
going  of  one  tenant  and  the  coming  oC  an- 
other, and  that  at  one  time  the  bouse  and 
fence  burned  down,  and  It  was  about  18 
months  before  be  rebuilt,  but  that  be  did  re* 
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baUct,  "either  In  1878  or  1879,  Bonevbere 
along  there,  or  In  1880,"  and  It  was  occupied 
from  that  time  on.  R.  W.  Thompson  testi- 
fied: That  he  was  brother,  to  the  admluls- 
trator  of  Galloway's  estate,  and  attended  to 
winding  It  np.  That  It  consisted  of  persoo- 
al  property  only.  He  never  heard  of  any 
real  estate  as  belonging  to  it,  and  none  was 
inTentoried.  He  knew  Mrs.  Galloway,  the 
widow.  Saw  her  often.  She  lived  in  the 
neighborhood  of  thia  land.  Witness  remem- 
bered Henry  Kennedy,  and  that  he  was  a 
jostice  of  the  peace,  bnt  could  not  give  the 
date.  It  was  a  long  time  ago.  Witness  was 
then  a  boy.  Knew  the  land  In  1861.  Coald 
not  say  who  was  In  possesslw  then.  Re- 
membered some  of  the  tenants  who  had  liv- 
ed on  the  place  since  1872,  but  not  all  of 
them,  nor  the  duration  nor  dates  of  their 
•  occupancy.  They  claimed  to  hold  under 
Bedford.  In  1872  there  were  10  or  12  acres 
cleared.  On  cross-ezamlnatioD  he  said  that 
from  1874,  to  the  time  Thomas  Dayls  went 
on  the  place,  be  was  under  the  ImpressltHi 
the  place  was  lying  out  "It  was  lying  out 
from  June,  1874,  until  Davis  w^t  there  on 
the  place.  So  far  as  I  remember,  there  was 
nobody  occupying  it  until  Davis  went  on  the 
place.  There  may  have  been  others,  bnt  I 
don't  remember."  W.  C.  Brown  testified 
that,  when  Thomas  J.  Davis  moved  off,  the 
Sisslers  moved  in,  and,  by  themselves  and 
their  tenants,  have  occupied  It  ever  since. 
In  rebuttal  J.  N.  Patterson  testified  that  he 
had  known  the  land  since  1880,  and  that 
there  was  no  bouse  on  It  until  Thomas  J. 
Davla  took  possession  and  built  one.  In  ex- 
planation he  said  that  there  was  a  house  that 
was  supposed  to  be  on  the  land,  and  was 
Qsed  In  ccmnectlon  with  the  clearing,— by 
whom  built  he  did  not  know,— bnt  that 
when  a  survey  was  afterwards  made  the 
bonae  was  shown  to  be  six  or  eight  feet  out- 
side of  the  line.  Plahitlff  J.  O.  Davis  testi- 
fied that  he  was  82  years  old.  and  had  known 
the  land  since  he  was  a  boy;  lived  within 
two  miles  of  it.  but  no  one  was  In  posses- 
sion when  he  first  knew  it,  nor  until  T.  J. 
Darla  took  possession.  The  court  gave  two 
Instmctlons.  or  declarations  In  that  nature, 
at  the  request  of  the  plaintiffs:  "(1)  The  court 
declares,  as  a  matter  of  law,  that  the  evi- 
dence la  Insufilclent  to  establish  the  execu- 
tion and  delivery  of  the  deed  purporting  to 
have  been  executed  by  Thomas  Galloway  to 
Samuel  Holmes,  and  offered  In  evidence  by 
defendants,  and  that  plaintiffs'  objections  to 
its  introduction  should  be  sustained,  and  the 
deed  excluded.  (2)  The  court  further  de- 
clares, as  a  matter  of  law,  that  staice  it  ap- 
pears from  the  evidence  that  both  parties 
claim  under  Thomas  Galloway,  the  court 
for  the  purposes  of  this  trial,  will  consider 
blm  to  have  had  title  to  the  premises  In  con- 
troversy; that  If  the  court  shall  find  from 
the  evidence  that  Thomas  Galloway  left,  as 
bis  widow,  Alsyrla  Oalloway,  and  bis  heirs 
at  law,  W.  T.  Galloway,  John  Galloway, 


Uary  Galloway,  Intermarried  with  J.  O.  Da- 
vla, Amanda  Galloway,  Intermarried  with  W. 
P.  Dowdee,  and  Nancy  A.  Galloway,  luter- 
I  roai-ried  with  John  H.  Smith;  that  John  Gal- 
;  loway  died  unmarried  and  without  issue; 
and  that  the  said  Mary  Davis,  the  wife  of  J. 
O.  Davis,  had  Issue  by  him,  bom  alive,  and 
died,— then,  under  the  evidence,  plaintiffs  are 
entitled  to  recover,  and  the  finding  should  be 
for  them."  To  the  giving  of  which  Instruc- 
tI<Mis  defendants  excepted  at  the  time.  These 
InstmctlonB  sufficiently  show  the  theory  up- 
on wblch  the  court  tried  the  case,  without 
considering  the  defendants'  instructions  re- 
fused. There  were  a  finding  and  a  judg- 
ment  for  ^alntlfla.  from  which  defendanto 
ai^eaL 

Mozely  &  Wammack,  for  appellants.  Wil- 
son Cramer,  for  respondents. 

VALLIANT,  J.  (after  stating  the  facts).  1. 
Mrs.  Galloway  was  not  a  competent  witness 
to  break  down  the  deed  from  herself  and  hus- 
band to  Holmes.  Our  statute  removing  the 
common-law  disability  of  a  witness  on  ac- 
count of  interest  qualifies  the  enabling  act 
by  this  proviso:  "That  In  actions  where  one 
of  the  original  parties  to  the  contract  or  cause 
of  action  In  Issue  and  on  trial  Is  dead,  or  la 
shown  to  be  Insane,  the  other  party  to  such 
contract  or  cause  of  action  shall  not  be  ad- 
mitted to  testify  either  in  his  own  favor  or 
in  favor  of  any  party  to  the  action  claiming 
under  him."  Rev.  St  1888,  §  88ia  The  term 
"contract  or  cause  of  action  in  iBsue  and  on 
trial,"  in  that  connection,  has  been  interpret- 
ed by  this  court  to  Include  a  deed  relied  up- 
on by  one  of  the  parties  In  an  action  of  eject- 
ment. Chapman  v.  Daugherty,  87  Mo.  617; 
Mesalmer  v.  McCrary,  IIS  Mo.  S82,  21  3.  W. 
17.  In  the  deed  in  dispute,  Mrs.  Galloway 
was  a  party,  and  the  other  party  la  dead. 
If  that  is  a  valid  deed,  she  thereby  sold  to 
Holmes  In  1800  the  Interest  that  she  pre- 
tended to  sell  to  the  plaintiffs  in  1894,  and 
which  they  are  claiming  in  this  suit  She  Is 
called  as  a  witness  In  behalf  of  her  later 
grantees,  who  are  living,  to  deny  that  she 
conveyed  the  interest  to  her  former  grantee, 
who  Is  dead.  If  she  was  herself  suing  the- 
heirs  of  Holmes  for  the  land,  she  would  clear- 
ly not  be  a  competent  witness,  and  by  the 
terms  of  the  statute  she  is  equally  Incom- 
petent to  testify  In  favor  (tf  any  parfy  to  the 
action  claiming  under  her. 

2.  This  is  a  suit  at  law,  and  was  tried  as 
such.  Although  a  jury  was  waived,  yet  the 
court  as  the  trior  of  the  fact  was  in  that  re- 
spect in  the  place  of  a  Jury,  and  as  such 
distinct  from  its  capacity  as  ttie  court  proper. 
If  a  Jury  had  been  present  when  the  defend- 
ants offered  their  Galloway-Holmes  deed,  It 
would  have  been  the  duty  of  the  court  to 
have  heard  in  the  first  instance  such  evi- 
dence as  defendants  had  to  show  the  authen- 
ticity of  the  instrument  &nd,  if  such  evi- 
dence made  a  prima  Cacie  case,  the  paper 
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would  then  be 'admitted  Id  evidence  and  read 
to  tbe  jiuy.  Bat  admitting  it  In  erldenee 
would  not  be  conoluaiTe  as  to  its  validity. 
Tbe  due  execution  of  tbe  docameat-was  sttU 
a  questton  for  the  jury;  and  it  was  for  the 
Jury  tO'  Bay.  upon  the  whole  evidence,  wbeth- 
er'  lt  was  what  It  purported -to  be;  and  It 
was  not  for  tbe  court  to  eay,  as  a  matter  of 
law,  as  It  did  nay  Id  the  firat  Instruction,  that 
tbe  evidence  was  Insufflctent  to  prwe  the 
deed.  1  Oreenl.  Ev.  (16th  Ed.)  S  81e;  11  Am. 
&.Eng.  EUc.  Law,  49T;  R«as  v.  Gould,  Q  Me. 
204.-  Tbe  plaintlfTa  were,  therefore,  prema- 
ture in  their '  evidence  to  disproTe  tbe  deed. 
It  was  not  necessffry  for  the  establishment  of 
this  deed '  at  the  trial  that  it  should  have 
been  proven  in  the  manner  prescribed  In  sec- 
tion 2409,  Rev.  St.  1889.  to  which  we  are  re- 
ferred. That  section  relates  to  the  charac- 
ter of  proof  required  to  entitle  tbe  deed  to 
a  certificate  that  would  admit  It  to  record 
In  the  offlce  of  recorder  of  deeds.  Neither 
la  this  deed  to  be  Judged  by  the  provisions 
of  Bectlon  48C©,  Rev.  St  1889,  to  which  our 
attention  Is  also  called.  That  section  has 
reference  to  a  deed  that  has  been- 10  years 
on  record  before  It  is  offered  In  evidence. 
Tbe  paper  In  question  Is  what  Is  denominat- 
ed an  "ancient  deed."  Snch  a  deed,  because 
presumably  all  those  who  witnessed  or  par- 
tjcipated  In  Its  execution  are  dead,  draws  the 
evidence  of  Its  authenticity  from  the  condi- 
tions and  circumstances  surrounding  It.  Be- 
cause, In  the  nature  of  things.  It  is  not  sus- 
ceptible of  proof,  like  a  deed  of  recent  date, 
the  law,  in  its  search  for  tnithi  examines  the 
proofs  of  which'  It  Is  susceptible,  and  these- 
must  necessaplty  vary  with  the  peculiarities 
of  each  case*  Greenleaf  says:  "An  ancient 
deed  (by  which  Is  meant  one  more  than  thlr^ 
ty  years  old,  having  nothing  suspicious  about 
it)  is  presumed  to  be  genuine,  without  ex- 
press proof,  the  witnesses  being  presumed 
dead;  and  if  it  Is  found  In  proper  custody, 
nnd  Is  corroborated  by  evidence  of  ancient 
or  ■  modern  corresponding  enjoyment,  or  by 
other  equivalent  or  explanatory  proof,  it  Is 
to  be  presumed  that  the  deed  constituted 
part  of  the  actual  transfer  of  the  property 
therein  mentioned,  because  this  !e  the  usual 
and  ordinary  course  of  such  trensactlons 
among  men."  1  Greenl.  Ev.  (16th  Ed.)  p. 
720.  And  in  a  note  to  that  text  the  editor 
says:  "It  has  been  made  a  question  wheth- 
er the  document  may  be  read  in  evidence  be- 
fore the  proof  of  possession  or  otber  equiva- 
lent corroborative  proof  Is  offered,  but  it  Is 
now  stated  that  the  document,  if  otfaerwlse- 
apparently  genuine^-  may  be  first- read;  for 
the  question  whether  there  hae  been  a  cor^ 
responding  possession  can  hardly  be  raised 
till  the  court  Is  made  acquainted-' with  the 
tenor  of  the  instrument.  Doe  v.  Passing- 
ham,  2  Car.  &  P.  440.  A  grave  question  has 
Xyeea  wbetber,  in  the  case  of  a  deed  or  will 
of  land,  the  proof  of  possession  is  indispen- 
sable, or  whether  Its  alTsence  may  be  sup- 
pUed  by  otber  satlsfactoty  correborattve  «v1- 


dcmoe.^  Th&'-enne  «mlnent  lawTviIter  snm- 
mariZM  -  the  requirements  of  the  rule  Hau: 
"(a)  The  document'must  have  beenin  exlst> 
enoe  for  thirty  years  or  more;  (b)-  it  must 
have  been  found  In  proper  custody,  L  e.  in.a 
place  consistent  with  Its  genuiiMons}  <c)  it 
must  not  have  a  suspicious  appearance;  and 
(d)  there  must  be;  If  It  purport*  to-  convey 
land,  some  other  attendant,  circumstances 
corroborating  its  genuinenesBi— either  potwes- 
slMi  of  the  land,  or  some  other  Item  of  cor- 
rohoratloDi"  Id.  p.  721.  This  document 
seems  to  have  been  covered  by  all  of  tbese 
requirements.  It  Is  dated  March  24,  1880. 
and  its  appearance  does  not  belie  that  date. 
This  sirit  was  Instituted  October,  1S»4. 
Therefore  it  was  over  SO  years  old.  It  was 
found  in  the  possession  of  Thomas  J.  Davis, 
who  had  purchased  tbe  land  from  Bedford  in 
188S,>  and  held  possession  of  It  until  he  sold 
it  to  the  SisslersL  It  is  natural  that  Davis, 
having  bought  the  land,  and  being  in  posee*- 
slon  of  It,  and  finding  on  the  record  no  deed 
fuirther  back  than  the  sherltTa  deed  convey- 
ing the  title  of  the  Holmes  heirs  to  Bedford, 
should  seek  and  find.  If  It  was  to  be  fonod. 
a  deed  from  Galloway  to  Holmes;  and  there- 
fore the  possession  of  the  land  by  Davie  was 
a  fact  coBsletent  with  its  genuineness.  The 
only  signatnre  on  the  document  that,  under 
the  circumstances.-  seemed  at  all  susceptible 
of  proof,— that  of  the  subscribing  witness 
Kennedy,— was  proven  with  as  much  certain- 
ty as  could  be  expected.  It  was  shown-  that 
Galloway  could  not  write  his  own  name. 
Therefore,  of  course,  he  would  have  to  have 
some  one  else-  write  it  for  him.  and  snch 
signature  was  not  suscepUltle  of  proof. 
There  was  no  actual  proof  that  Holmes  was 
ever  in  possession  of  the  land,  but  he  died 
In  1803,  and  the  memory  of  no  witness  went 
back  that  far  as  to  the  poseession.  The 
learned  counsel  for  the  pIainti4Ps,  in  bis  brief, 
very  aptly  says:  "This  period  of  time  em- 
braced the  war,  by  whitfh  the  affairs  of 
Stx>ddard  county  were  Tery  much  ■  disturbed 
and  unsettled.  No  county  in  the  state  suf- 
fered more."  GaHoway  was  present  when 
the  sheriff  made  public  sale  of  the  land  for 
partition  between  the  heirs  of  Holmes,'  and 
when  the  purchaser  afterwards  Inquired  of 
him  about  the  title  he  told  him  that  be  had 
sold  It  to  Holmes,  and  a  year  afterwards 
went  with  the  pnrcbaser  at  that  sale  and 
pointed  out  the  lines  tu  blm,  to  enable  him 
to  Indicate  to  tbe  timber  ■  men  where  they 
might  cut  timber.  At  that  time  and  until  bis 
death  he  lived  within  two  miles  of  the  land. 
Three  years  later  Galloway  died,  and  his  es- 
tate was  duly  administered,  but  no  land  vraa 
In  the  Inventory.  His  widow  and  children 
continued  to  live  In  the  same  neighborhood, 
but  they  never  Informed-  the  administrator 
that  there  was  any  land  belonging  to  the 
estate,  and  they  never  were  beard  to  assert 
any  claim  to  It  until  the  deeds  preparatory 
to  bringiug  this  suit  were  made.  In  the 
meantime  they  saw  the  land  oocai;»led;  saw  a 
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bfmu  bunt  on  It;  deBtroTsd  itf  tie,  and  an^ 
otiier  one>lnUt  TlMM>a«ts  vM»'C«Bmltted 
•w^Oe  tbe  lauAj  U  the  Holme* '4eed  was  not 
gemilne,  beimsed  to  Galloway  or  hla  hein, 
and  before  any  cladm  of  third  parties  Inter- 
TCMd.  All  of-  tlieie  acts  of  Galloway  and 
his  faelis,  ttae-defoidants  Inilst.'  estop  tbem 
and  their  grantees '  from  now  asserting  a 
claim-  Ittoonafetent  witb  them.  However  that 
may  bc/  those  acta-hsre  a  more  direct  bear' 
Ing  on  the  question  at  Issne  tiian  by  way  of 
eatoppeL  They  supply  all  the  reQulrementa 
of  the  lav  In  reference  to  the  anthentlcatlou 
of  an  ancient  deed«  and  they  are  Int^lglUe 
only  on  the  theiMry'tliat  the  Holmes  deed  was 
genuine,  and  that  Galloway  and  his  heirs 
knew  it  The  pU^tiers,  wlio  acqaited  a  hair 
interest  of  tbe<GallowiV  heirs  Jnst  upmi-the 
«Te  of  the- Institution  of'thls  salt,  did  bo  in 
the  face  of  the  adverse  poases^n  of  the  de- 
fendante,  and  with  notice  of  their  dalm,  and 
hence  there  Is  no  innocent  purchaser  In  the 
<n8e.  Bartlett  v.  Gtassceok,  4  ^So.  6^  Map' 
tin  T.  Jones,  72  Mo.  28;  Davis  t.  Briseoe,  81 
Mo.  27;  WlKSenhom  t.  Danlete.  149  Ho.  160, 
50  S.  W.  80T. 

3.  The  second  instmetlott  given  declares,- 
aa  a  niattn  tft  lawv  that,  since  both  partlea 
claim  under  Thomas  GaUoway,  If  the  court 
finds  that  cwtsln  psrties  named  are  the  wid- 
ow and  dilldren  of  Thomas  Galloway,  and 
that  the  wife  of  J.  O.  Davla  bad  Issue  born 
alive,  and  died,  th«i  the  plalntiffii  were  en- 
titled to  recover.  This  Instruction  Ignored 
not  only  defendanti^  claim  of  title  under  the 
Holmes  deed,  but  also  tlieir  title  by  adverse 
posseaslfni.  While  the-plalntlffb*  evidence  on 
the  question-  of  defendants  posseaston  may 
be  said  to  be  safllelent-to  make  a  conflict  of 
evidence  on-  that  subject,  yet  the  decided 
prepoDdemMe  <tf  evidence  sustained  the  de- 
fendants claim  to  pmsesalon  under  the  sher- 
10*8  deed  from  1872,  with  the  Interruption- 
consequent  on  the  chai^  of  tenants  and  the 
bnmlng  of  the-  house  and-  fence  above  men- 
tioned, down  to* 1879  or  I860,  when  tbe  bouse 
waa  rebuilt;  and  the  testimony  is  almost  un- 
disputed that  since  1880  the  posseaalon  has 
been  amttnuous:  Tbe  Instnictlon'  was  «• 
roneouB. 

4.  ThCTe  Is  nothti^  In  the  ^aintlfQi*  case 
that  commenda  It  to  the  fiivorable  conaldera- 
ilotk  of  the  court.  There  is  no  sabatantlal 
evidence  upon  which  a  finding  In  their  favor 
could  be  based,  and  no  good  purpose  can  be 
served  by  a  retrial.  Therefore  tbe  Judgment 
of  the  circuit  court  is  reversed.  All  concur, 
except  BIARSHALL,  J.,  absent 

BETHEL  et  al.  v.  DURALL  et  al.i 
(Ocmrt  o(  Appeals  of  HMttudcy.  March- 22, 
1901.) 

HUSBAND   AND   WIPS-FAILURB  TO  PUIAD 

CDVEmTURR 

'Where  an  action  was  brought  against  a 
married  woman  before  the  married  woman's 


*R«poit«l  br  Mlrard  W.  HlVM,  Bi«v  ol  th* 
V^snkfort  bar,  aad  fonMrlr  state  raporter. 


act  took  effect,  but  the  issues  were  not  com- 
pleted uBtil  aftpr  thftt  time,,  it  was  not  enror 
to  reader-  a  personal. judgveut  agaia»t  deeeud-> 
act  in  the  absence  of  a  plea  by  her  that  sbe  was 
under  the  disability  of  coverture  when  the  debt 
was  nmtraotrd. 

Appeal  from  circuit  court,  Muhlenberg 
county. 

•■Not  to  be  officially  reported." 

Action  by  Florence  A.  Durall  and  another 
Against  £.  A.  Bethel  and  another.  Judgment 
for  plnlutiffs.  and  defendants  appeal.  Af- 
firmed. 

Jonson  &  Wlckllfre,  for  appellants.  E.  B. 
Wetar,  for  appellees. 

PAYNTER,  C.  J.  On  fSBues  made,  the  low- 
er court  found  that  Elizabeth  A.  Bethel  was 
Indebted  to  the  appellee  Florence  A.  Dnrall 
In  certain  sums.  We  cannot  say  the  con- 
clusion of  the  court  Is  not  sustained  by  the 
evidence.  It  Is  insisted  by  counsel  for  ap- 
peUanta  that  the  court  erred  la  giving  a  per- 
sonal Judgment  against  the^  appellant  Mrs*. 
Bethel,  for  the  reason  the-debt  was  contract- 
ed  before  the  enactment  of  the  statute  com- 
monly called  the  "Married  .Woman's  Act" 
It  la  true,^  the  liability  existed  before  that 
aot  -mbs  In  forces  and  thls  actkm  to  enforce 
ft  was  Instituted  l>eft>re  that  tiniB.  but  the 
Issues  were  not  completed  until  thereafter. 
The  judgment  was  rendered  against  her  long 
after  the- act  waa  in  force.  Coverture- was 
not  pleaded.  While  the- writer  of  this  opin- 
ion did  not  agree  with  the  other  members 
of'  the  court  In.  its  conclusion,  this  court,  in 
Turner  v.  GKl  (Ky.)  4D  S.  W.  311.  held,  on 
substautUilly  the  same  f&ctt^  as, here  appear, 
that,  although  a  woman  laborlng.under  the 
disability  of  coverture  when  sbe  contracted 
the  debt,  if  she  did  not.  In  the  action,  to  en- 
force) It,  plead  coverture,  she.  could  not  on 
appeal  to  this  court,  have  the  personal  judg*. 
meat  rendered,  thcreio  reversed.  It  la  urged, 
however,  that  it  did  not  appear  In  Turner 
T.  GUI  that  Mrs.  Turner  was  labiMrlng  upder 
tbe  disability  of  coverture  at  the  time  the 
debt  was  contracted,  aitd.  as  it  does  appear 
in  this  case  that  Mrs.  Betbel  was  . laboring 
under  the  dlaabUitty  of  coverture  at  that 
time,  tite  doctrine  of  the  case  cited  does  not 
apply  to  this  case.  It  is  true  th«t  the  court 
did  sa^'  in.  Turner  v.  Gill  that  the  pleadings 
did  not  show'  that  Mrs.  Turner  wafi  a  mar- 
ried woman  when  the  note  in  suit  was  exe- 
cuted. A  careful  reading  of  the  opinion 
shows  that  the  case  was  not  made  to  turu 
upon  that  fact,  for  tiie  court,  based  its  con- 
clusion upoaan  entirely  different  ground.  It 
said;  "In  Utl£a,ting  this  questiou  appellant 
stood  just  as  a  widow  would  Iiave  stood,  un- 
der tbe  former  practice,  and  might  put  in 
such  defeuses  as  she  saw  proper.  If  she 
failed  to  mal^e  a  deCeose  that,  would  have 
been  available  to  her.  she  is  bound  by  her 
pleading  like  any  other  litigant;  and  the 
judgnent  against  hev  cawwt  be  revensd  on 
account  of  tnr  covwtore,  as  this  defense 
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appears  flnt  to  trnve  been  presented  to  this 
court"  The  court  held  that  alie  should  hare 
pleaded  coTertnre  as  ft  detense.  and.  as  ehe 
failed  to  do  bo,  and  allowed  a  peraonal  judg- 
ment to  go  against  b'er  after  the  married 
woman's  act  w«nt  In  foroa,  It  was  aa  bind- 
ing on  her  as  Jadgment  -would  be  agalnit 
one  not  laboring  nnder  the  dlsal^Utf  of  cov- 
erture. The  Judgment  is  affirmed. 

BOTTOM  T.  0OMMONWBUa/rH.> 
(Ooart  f»f  Appeals  of  Kentnekr.  March  22, 
1901.) 

CRIHINAL  LAW-tAPPBLLATO  JUBISDIOTION. 

No  appeal  lies  from  a  Judgment  imposing  a 
fine  of  910< 

Appeal  from  circuit  court,  Fayette  connt7> 

"Not  to  be  officially-  reported." 

B.  D.  Bottom  was  convicted  of  the  ^ense 
(tf  Sabbatb  breaking,  and  be  appeaUk  IHs- 
missed. 

Webb  ft  Farrtil  and  W.  S.  Bronston.  for 
aroellant.  R.  J.  Breckinridge  and  Hairy 
JaiduMi,  fCr  the  Cnnmonwealth. 

PAY>TER.  C.  J.  The  judgment  In  this 
case  imposed  a  fine  of  $10  for  Sabbath 
breaking.  The  court  has  no  jurisdiction  of 
the  appeal;  theatre  It  la  dismissed. 


SAUNDERS  r.  ARMSTRONG  et  a].i 
(Court  of  Appeals  of  Kentucky.   March  21, 
1901.) 

FIRB  IN8URANCB-INTERBST  OF  TRUSTRB  IN 
INSURANGIE  OBTAINED  BY  GSS- 
TUI  QUE  TRUST. 

Insurance  of  a  chattel  effected  by  a  cestui 
que  trust  in  her  own  name,  without  naming  the 
trustee,  does  not  inure  to  the  benefit  of  the 
tnistesk  and  therefore  the  entire  proceeds  of 
the  insurance  may  be  subjected  by  the  credit- 
ors of  the  cestui  que  trust,  though  she  had  only 
a  life  interest  in  the  insured  property. 

Appeal  from  circuit  court,  Pranklln  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  R.  D.  Armstrong  and  U  P.  Tarle- 
ton  against  Emma  J.  CoIIina  and  others  to 
enforce  a  judgment  Judgment  awarding  to 
pialntlfts  the  proceeds  of  a  policy  of  Insur- 
ance, and  J.  H.  Saunders,  trustee  of  Emma 
J.  Collins,  appeals.  Affirmed. 

Ira  Julian,  for  appelant  T.  1*.  Edelen, 
for  appellee  Williams.  D.  W.  LIndsar,  fw 
appellee  Armstrong. 

O'REAB,  J.  The  question  luTolved  in  this 
appeal  is  whether  an  insnrance  of  a  chat- 
tel ^ected  by  a  cestui  que  trost  In  h«r  own 
name  and  without  naming  the  trustee  will, 
In  event  of  the  destruction  of  the  chattel 
by  fire,  inure  to  the  benefit  of  the  trustee 
In  this  case  Mrs.  Emma  J.  Collins^  a  nuuv 
ried  woman  (formerly  Miss  Emma  J.  Gowdy), 
^ected  an  Insurance  in  her  own  name  on 


1  Reported  by  Edwerd  W.  Hines,  Eaq.,  ol  tfcs 
Fraokfort  Imu*,  and  fomerly  state  reporter. 


a  parcti  of  furniture,  including  a  plana  The 
piano  bad  ben  transfeixed  by  Uza.  CoUhu' 
father,  A.  F.  Gowdy,  bo  app^ant,  by  a  writ- 
ing executed  September  4, 1874,  containing  the 
following  redtel:  'To  have  and  to  hcrid  die 
same  to  the  said  trustee  for  the  use  of  ssid 
Btanma  J.  Gowdy  nni'?r  the  following  condi- 
tions, via.  tor  her  natural  life;  and.  if  said 
Emma  J.  Gowdy  should  die  without  issue,  the 
said  to  be  tfi^ta  back  to  aald  A.  ' 
Oow^,  or  his  heirs,  if  dead.  Hie  said  tnu- 
tee  to  have  full  power  to  control  the  said 
piano  when.  In  his  judgment.  It  may  become 
necessary."  The  Talne  of  the  piano  at  the 
time  of  the  insurance  and  loss  was  $900,  and 
after  tba  An  creditors  of  Mrs.  Qrfllns  aoogbt 
to  sut^BCt  the  insurance  fund  1^  nttacbmeoL 
This  controversy  is  between  the  trustee  and 
the  attaching  creditors.  Insurance  la  a  per- 
sonal contract,  and  appertains  to  the  penon 
called  the  "insured,"  and  not  to  the  thing 
which  is  subject  to  the  risk  against  which  be 
la  protected  by  the  cwtract  of  insurance. 
It  Is  not  a  nmttact  running  with  land  is 
case  of  real  estate,  nor  running  wltii  the  pe^ 
smalty,  so  to  spei^  in  the  case  of  a  cbattd. 
An  insurer  generally  contracts  not  alone  with 
refermce  to  the  kind  and  location  of  pn^t- 
er^  Insured,  but  also  with  reference  to  the 
diaracter  and  probity  of  the  insured.  If  the 
bisured  has  an  Insurable  lutereat  In  the  prop- 
erty, be  may  effect  an  insurance  as  Indemnity 
to  hhn  ag^nst  loss  Are,  or  tomadu,  or 
other  mishaps.  That  a  life  tenant,  or  own- 
er of  less  than  tlie  complete  title,  may  insorc 
his  interest  against  Ite  loss  by  fire,  is  well 
eataUIshed.  The  owner  of  the  remainder  oc 
other  interest  may  also  have  an  Insurance 
on  the  same  property  to  protect  hlms^  from 
lose.  If,  however,  the  remaindtt-man  does 
not  effect  such  an  Insurance,  bat  tbe  life 
tenant  does,  and  a  loss  ensues,  the  formn 
baa  no  Intraest  in  the  insurance  fond.  And 
It  matters  not  to  him  wbeCber  thB  Insured 
took  Indemnity  greats  than  the  value  of  bis 
estete,  for  that  is  a  question*  solely  between 
tlie  taisnm  and  the  insured.  It  theref  jtv  ^ 
follows  that  the  trustee  bad  no  Interest  hi  * 
the  Insurance  In  this  case,  and  that  the  fund 
was  subject  to  the  attachment  of  Mrs.  Col- 
lins' creditors.  The  circuit  court  having  so 
held,  the  judgment  is  affirmed. 

COMMONWEALTH  v.  JACKSON  et  al.i 
(Court  of  Appeals  of  Kentucky.    March  :!Q. 
1901.) 

TAXATION-SHARES  OF  STOCK  IN  NATIONAI 

BANK. 

The  owners  of  shares  of  stock  In  a  na- 
tional bank  may  be  compiled  to  list  tb^  for 
taxation. 

Appeal  ftom  drcult  court,  lAurel  county. 

*Vot  to  be  ofiBdally  reputed." 

Proceeding  by  the  ccnnmonwealtb  against 
B.  M.  Jackson  and  others  to  comp^  defend- 
ants to  list  certain  shares  of  stock  for  taxa- 


'  Reported  br  Edward  W.  Hlnes,  Esq.,  of  OS 
Frsnkfort  bar,  sad  formerlr  stats  reportsr. 
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tlon.  Judgment  for  defendant^  and  plalD- 
tlff  appeal&  RerersecL 

Robt.  J.  Breddnridge,  Jaa.  Sparks,  and  J. 
A.  Wilburn,  fot  the  Commonwealtli.  Tina- 
ley  &  Faulkner  and  Obas.  B.  Brock,  tor  ap- 
pellees. 

PAYNTEIR,  0.  J.  This  proceeding  was  In- 
stituted for  the  purpose  of  compelling  the 
owners  of  shares  of  capital  stock  In  a  na- 
tional bank  to  list  them  for  taxation.  The 
6ume  question  was  before  this  court  in  the 
case  of  Scobee  v.  Bean,  69  S.  W.  800,  where- 
in the  court  held  that  such  shares  are  sub- 
ject to  taxation.  It  wotUd  require  an  unnec- 
essary expenditure  of  time  to  repeat  the  rea- 
sons which  the  court  gave  In  that  case  for 
so  holding.  It  is  sufficient  to  say  that  by  the 
authority  of  that  case  the  judgment  Is  re- 
versed for  proceedings  consistent  with  this 
opinion. 


STEITLBR  et  al.  t.  HBLBINBUSH'S 
BX'RS.i 

<Conrt  of  Appeals  of  Kentncky.  March  21, 
1901.) 

BXECUTORS  AND  ADHINISTRATORS— ACTION 
BT  NONRESIDENT  EXECUTOR— NECESSITY 
OP  BOND— ATTACHMENT— BURDEN  OF  PROOF 
—PARTIES  TO  ACTION. 

1.  To  authorize  a  nonresident  exacntor  to  sue 
npon  a  debt  contracted  after  the  death  of  the 
testntor,  he  need  not  execute  bond  as  regnlred 
by  Ky.  St.  $S  SS76.  3S79,  as  those  sections  ap- 
ply only  to  actions  npon  debts  which  were  due 
tbe  decedent. 

2.  Where  the  ground  of  attachment  is  that 
defendant  has  not  enough  property  in  the  Btate 
subject- to  execution  to  satisfy  the  plaintiff's  de- 
mand, and  that  its  collection  will  be  endan- 
gered by  delay  in  obtaining  jndgment  and  le- 
turn  of  "No  property  found,"  and  defendant 
denies  that  the  coltecnon  of  the  demand  will  be 
endangered  by  delay  in  obtaining  judgment  and 
return  of  "No  property  found?'  but  fails  to 
deny  thnt  he  has  not  enough  property  in  the 
state  subject  to  execution  to  satisfy  plaintifFs 
demand,  the  attachment  should,  in  the  absence 
of  evidence,  be  sustained,  as  the  presumution 
of  danger  from  delay  follows  from  the  aamit- 
ted  fact. 

,1.  Where  a  creditor  had  brought  an  action 
to  bare  certain  preferential  acts  of  the  debtor 
declared  to  operate  as  an  assignment  for  the 
benefit  of  creditors,  making  the  debtor  and  the 
preferred  creditors  defendants,  the  court  prop- 
erly refused  to  permit  him  to  be  made  a  party 
dffendant  to  an  action  brought  by  the  pre- 
ferred creditors  against  the  debtor  in  which  an 
attachment  was  issued  and  lerled,  it  being  the 
duty  of  the  court  to  have  the  two  actions  con- 
solidated. 

Appeal  from  circuit  court,  DaTless  coun- 
ty. 

"Xot  to  be  officially  repwted." 

Action  by  the  executor  and  executrix  of 
Clemens  Helenbnsh  against  Elijah  Steltier 
and  another. '  Judgment  for  plaintiffs,  and 
defendants  appeal.  Affirmed. 

Sweeney,  Eillis  &  Sweeney,  for  appellants. 
Walker  &  Slack,  for  appellees. 

1  RaporM  by  E^dward  W.  Hlaes,  Esq.,  «I  Um 
rraskXert  bar.  sad  tomMrlr  *t«t«  rsporter. 


PATNTER,  a  J.  On  January  17,  1898. 
Clemoia  Helenbush  died  testate,  in  Hamll- 
t<m  county,  Ohio.  In  bis  will  he  nominated 
the  appellee  Lucia  Elizabeth  Helenbush  ez' 
ecutriz,  and  the  appellee  Clemens  Helenbush 
executor,  and  they  duly  qualified  as  such. 
By  the  terms  of  the  will,  they  w;ere  to  con- 
tinue the  business  conducted  by  the  testator 
during  his  life  in  Clncintiatl.  Ohio,  for  such 
period  as  they  deemed  advisable.  Since 
their  qualification  as  personal  representa- 
tives they  have  conducted  the  business,  and 
several  years  after  the  death  of  the  testator 
the  appellant  Steltier  became  Indebted  to 
them,  on  which  Indebtedness  this  action  was 
Instituted.  So  it  will  be  seen  that  the  debt 
was  contracted  after  the  death  of  die  tea- 
tator,  and  to  the  personal  representativea,  in 
the  course  of  the  business  which  they  were 
carrying  on.  The  judgment  was  rend&red 
In  the  action  without  the  plaintiffs  executing 
either  of  the  bonds  required  by  sections 
8878,  3879,  Ky.  St.,  and  It  Is  insisted  that 
the  court  erred  In  not  requiring  bonds  to  be 
given  under  these  sections.  Section  3878 
reads  as  follows:  "By  giving  bond,  with 
surety,  resident  of  the  county  in  which  the 
action  Is  brought,  non-resident  executors  or 
administrators  of  persons  who,  at  the  time 
of  their  death,  were  non-residents  of  this 
commonwealth,  may  prosecute  actions  for 
the  recovery  of  debts  due  to  such  dece- 
dents." Section  3879  reads  as  follows:  "En 
such  actions  the  plaintiff's  letters,  testamen- 
tary or  of  administration,  granted  by  a  com- 
petent tribunal,  properly  authenticated,  must 
be  filed;  and  no  judgment  shall  be  rendered 
until  the  plaintiff  executes  bond,  with  good 
surety,  resident  of  the  county,  to  the  com- 
monwealth, conditioned  to  pay  any  debt  due 
by  his  decedent  to  any  resident  of  this  state 
to  the  extent  assets  shall  come  to  his  hands. 
Actions  msy  be  brought  on  this  bond  for  the 
use  of  any  creditor  of  said  decedent  for 
three  years  after  the  date  of  each  receipt  of 
assets  by  such  executor  or  administrator  In 
this  state,  but  not  after." 

It  will  be  seen  that  section  3879  has  ref- 
erence to  an  action  in  which  a  plaintiff  is 
required  to  execute  a  bond  under  section 
S8T8.  The  bond  required  by  that  section  is 
in  an  action  brought  by  a  nonresident  execu- 
tor or  administrator  ot  a  person  who,  at 
the  time  of  his  death,  was  a  nenresldent  of 
this  commonwealth,  for  the  recovery  of  a 
debt  dne  to  such  decedent  The  debt  in  snlt 
was  not  due  the  decedent,  becaose  it  was 
contracted  long  after  his  death.  It  was  a 
pwsonal  obUgatlMi  to  tbe  execntora,  and 
the  secticms  of  the  statute  quoted  have  no 
application  to  this  case,  and  impose  no  duty 
in  the-  matter  of  executing  bonds  upon  non- 
resident executors  and  administrators.  Tbe 
language  of  the  section  shows  that  It  relatea 
alone  to  debts  which  were  due  the  decedent, 
and  this  court  In  Wayland  t.  Porterfield's 
Bx*r.  1  Mete.  638^  so  Interpreted  the  words 
of  the  statute. 
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■The  grouDd  of  attachment  -was  tkat  the 
defendafit  did  not  have'«nougb  property  In 
..tke'  state  subject  to  execution  to-safeMy  tihe 
l^lntiffa'  demands,  and  Ita  coUectlon  -was 
endangered  by  the  delay  In  obtaining  Judg- 
ment and  a  return  of  "No  property  found." 
The  answer  did  not  deny  the  averment  of 
the  petition  Uiat  the  defendant  did  not  hare 
.  enough  property  anbiect  to  exeeutien  to  sat- 
isfy the  demands,  but  It  did  deny  that  the 
oolIectl«i  of  the  debt  was  endangered  by 
delay  in  obtaining  Judgment  and  a  return 
of  "No  property  found."  No  testimony  was 
Introduced  by  either  lOaintUfs  or  defendants, 
<a«d  the  «o«rt  sustained  the  attachment  It 
■iaiurged  here  that  the  court  ored  In  doing 
-80^  beeawe  the  plaintiffs  failed  to  offer  proof 
to*  show  that  the  otrflectlon  of  the  demand 
was  endangened  by  the  delay,  etc.  In  John- 
>soi^8  Assignee  t.  BanlE  (Ky.)  56  S.  W.  710, 
the  exoctqaeation here^wasadjudged-  Itap- 
^peared  In  that  caae  that  the  debtor  did  not 
deny  tbe-aTorment  that  he  had  no  propeaty. 
subject  to  otecution.  but  denied  that  the 
eoHectton  of  the  demand  wonid  be  endan- 
gered by  delay.  On  the  motion  to . Ascbarge 
the.attaahment,  the  debtor  did  not  oflter  any 
•evManoe.  The  conrt  anstalned  the  attach- 
ment, (holding  that  from  the  debtor's  Inaol- 
vmcy  the  praanmptlon  arose  that  the  ool- 
tectlen  of  Cbe  debt  -was  Midangeccd  by  de- 
lay. This  iMDclnaion  la  supported  by  Dunn's 
Trustee  t.  MeAlpIn,  90  Ky.  76,  IS  S.  W.  663. 

■Mary  Melsenhelmer  presented  her  petition 
In  tUs  action,  in  ^whieh  «he  asked  to  be 
made  .a  party  defendant  -She  aTerrcd  cer- 
tain acts  of  the  defendant  Steltler  were  done 
•with  the  intention  of  i^eferrlng  tiie  plain- 
tiffs to  his  other  creditors.  She  also  averred 
that. she  bad  Instltnted  a  suit  in  the  Darleaa 
clzcult  -  court  within  aix  months  after  the 
commleslon  of  the  alleged  preferential  acts. 
In  which  she  made  the  plaintiffs,  itie  appel- 
leea,  and  the  debtor  defendants.  The  court 
Biatalncd  a  motion  to  strike  her  petition 
from  the  flies,  of  which  action  she  here 
complains.  As  to  whether  the  facta  aTocred 
In  her  petition  ctmatltute  a  cause  of  action 
■we  do  not  determine,  because,  from  our 
view,  the  question  Is  not  before  us.  Where 
one  Is  guilty  of  preferential  acts,  under  aec- 
tien  1910,  Ky.  St.  -which  operates  aa  an  as- 
algnment  of  property  for  the  benefit  of  all 
of  his  creditors,  any  creditor,  or  any  number 
of  his  creditors,  may  complain  In  a  court 
of  equity.  See  seotlon  Idll.  Under  aection 
1012.  Ky.  8t,  his  credltora  may  unite  In  a 
petition  for  the  puipose  of  having  the  ques- 
tion adjudged  as  to  whether  the  act  claimed 
to  be  preferential  la  so,  and  In  which  action 
it  la  not  neoesaary  to  make  any  persons  de- 
fendants acept  the  debtor  and  the  trans- 
feree- She  averred  In  hw  petition  that  ^e 
had  made  the  debtor  and  the  appellees  de- 
fendants to  her  action.  It  was  pending  in 
the  same  conrt  in  which  this  action  was 
pending,  and  under  such  cii-cumstances  It 
was  the  duty  of  the  court  below  to  con- 


«}lldate  the  -actlona.  By  that  method  rte 
could  get  the  relief  to  wfaieh  Ehe  migbt  show 
herself  entitled.  For  this  reason  Uf  no  oth- 
er, which  we  do  not  decide)  she  was  not 
entitled  to  be  made  a  defendant  in  this  ac- 
tion. The  judgment  Is  affirmed. 

BTAN-et  aL  v.  SUGG.i 

(Oourt  of  Appeals  of  Kentucky.  March  22, 
1001.) 

CONSTRUCTION  OF  CONTRACT— TRANSFER  OF 
8ALK  BOND— EFFECT  OF  RESALE^ 

The  purchaser  of  mortgaged  property  at 
dpcretal  Mie  executed  bond  for  the  excess  of 
the  purdiase  price  over  the  mensage  debt,  and 
thnt  bead  was  transferred  by  the  mortgasors 
to  S.  iu  consideration  of  his  release  of  an  at- 
tacbrnent  iren  upon  other  property,  the  mort- 
gagors oDdertakin^  that,  In  Uie  event  the  saie 
ehould  not  be  oonhnned,  they  would  convey  to 
S.  the  mortgaged  property  upon  bis  paymeat  of 
the  mortgugp  debt.  The  sale  was  set  aside,  and 
thereupon  tne  mortgagors  refused  to  convey  the 
property,  except  with  the  reservation  of  an  in- 
terest in  a  party  wall,  the  whole  of  which  had 
been. adjudged  to  be  sold;  and  therefore  S.  re- 
fused to  accept  the  property,  and  it  was  re- 
sold, bringing  more  than  the  mortgage  debt 
but  less  than  it  bad  formerly  broa^t  Held, 
that  S.  IB  entitled  to  the  excess  over  the  mort- 
gage debt 

Appeal  from  circuit  court.  Logan  county. 

"Not  to  be  otfieially  reported." 

Action  by  H.  H.  Sugg  against  O.  H.  Ryan 
and  others  ou  a. promissory  note,  aUd  for  an 
attachment  >  Judgment  for  plaintiff,  and  de- 
fendants Katie  O.  Ryan  and  O.  H.  Ryan 
appeal.  Affirmed. 

James  H.  Bowden,  for  appellanta.  W.  P. 

Sandldge,  for  appellee. 

OUFFY,  J.  The  appellee,  Sugg,  held  a 
note  on  the  appellant  C.  H.  Hyan  for  S500, 
and  Instituted  ault  In  the  Logan  circuit  ooaut 
against  the  said  Ryan,  and  obtained  -an  at- 
tachment agalDBt  his  property,  which  was 
levied  on  various  pieces  of  property  as  tke 
property  of  said  Ryan.  Afterwards,  by  an 
amended  petition,  it  appeared  that  the  prop- 
erty levied  on  by  the  attachment  was  claim- 
ed by  the  appellant  Katie  G.  Ryan  by  virtue 
of  deeds  made  to  certain  parties  by  O.  U. 
Ryan,  and  by  C.  H.  Ryan's  vendors  convey- 
ed to  said  Katie.  The  plalntiCT,  Sugg,  by 
appropriate  proceedings,  attacked  said  coq- 
veyancea  aa  fraudulent,  end  aa  made  to  hin- 
der and  delay  the  creditors  of  said  Ryan. 
During  the  progress  of  various  suits  against 
the  Ryans,  It  was  adjudged  that  certain  prop- 
erty known  as  the  "Brlster  Property"  should 
be  sold  to  pay  the  Logan  County  Bank  the 
sum  of  $1,500,  with  Interest  at  8  per  cent, 
from  the  24th  of  May,  1804,  until  It  is  paid, 
and  the  commissioner  was  directed  to  sell 
the  same.  Such  proceedings  were  had  that 
the  Bristo-  property  was  sold  in  satisfaction 
of  tile  lien  of  the  said  bank,  and  also  for 
$438  in  excess  Ukereof;  and  Georse-Edwards. 


*  Reported  Edward  W.  Mlnea,  Beo-,  et  th* 
Frankfort  bar,  aad  Cnraoriy  atirts  v«poittr. 
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belAS  itbe  purchaser  thereof,  executed  ■  tals 
bond  to  tbe  master  commissioner  for  the  snm 
of  9438,  wbicb  sum  was  bald  subject-  to  the 
furtlier  order  ot  the  court.  It  «1bo  appears 
that  the  appellee,  Sugg,  had  his  attachment 
levied  ou  vajlous  pieces  of  property  as  ^e 
propertyi  of  the  d^eudant  C.  H.  Kyan,  and 
that  the  Byans  desii-ed  to  mortgage  awne  of 
the  property  on  which  the  attachment  had 
been  levied,  and  the  party  from  whom  they 
expected  to  borrow  the  money,  and  to  secure 
which  I  a  mortgage  was  expected,  was  not 
wiiiing  to  accept  the  mortgage  and  lend  the 
money  unless  Sugg's  attacbmwt  lien  was  re- 
leased on  such  property.  In  Mder,  therefore, 
to  obtain  the  loan,  it  was  agreed  by  Sugg 
and  the  appellaats  that  in  consideration  of 
the  following  agreement  be  would  and  did 
release  his  attachment  Hen  on  the.  property 
Intended  to  be  mortgaged  to  secure  the  de- 
sired loan.  The  agreement  entered  Into  reads 
as  Xollows:  "The  master  commissioner  -is 
hereby  directed  -to  assign  and  transfer  to  H. 
H.  Sugg  that  'part  of  the.  bond  executed  by 
Geo.  B.  Sdwards  to  the  aald  master  com- 
ndssioner  for  the  purchase  price  of  the  store- 
house r  and '  lot  Jxovr  occupied  by  HeEeltlata 
Blister  on  Main  street,  in  RussellvJUe.  -  Ky. 
The  amount  of  said  purchase  money  was 
^106.00,  ot  which  (1,667.00  Is  payable  to  Lo- 
gan County-  Bank,  and  the  balance  of  $438.00 
to  the  said  -master  commissioner.  And,  In 
case  the.aald  sale  to  said  Edwards  shall  not' 
be  conflsmed,  -we,  the  said  O.  H.  Byan  and 
Katie  G.  Byan,  hereby  agree  to  convey  said 
storehouse  and  lot  to  H.  H.  Sugg  upon  his 
pay;Log  4o  the  Logan  County  BonlE  its  lien 
debt  ol  ¥1,667.00,  above  named;  and  the  oth- 
er parties  hereto  agree  that  they  will  -  Join 
in  said  deed,  and  release  any  Uen  they  may 
har&  upon  the  same.  [Signed]  G.  H.  Byan. 
Katie  G.  Byan.  Jno.  W.  Caldwell,  Presi- 
dent Lt^an  Co.  Bk."  It  turned  ont  that 
said  Edwards  <  filed  exceptions  to  the  sale, 
and  Bald .  sale  was  set- aside,  and  his  bonds 
canceled.  It  is  also  claimed  by  appellee  that 
tho  Byans  refused  to  convey  to  him  the 
said  property,  and  tberefore  be  refused  to 
pay  the  bank  debt,  and  accept  a  conveyance 
of  the  property  theretofore  sold.  Appellants 
coiltroTert  tbls ;  pcoposltion,  and  it  is  their 
contention  that  Sugg  accepted  an  option  as 
to  the  purchase  of  the  property  in  question 
in  satisfaction  of  his  claim,  end  that,  having 
refused  to  Bcc<^t  or  comply  with  the  option, 
he  has  no  further  claim  upon  the  property 
or  the  ppooeeda  thereof.  It  should  have  been 
before  stated  that  a  resale  of  the  property 
was  ordered,  and-  that  the  property  was  pur- 
chased by  the  appellant  Mrs.  Byan  at  a  sum 
exceeding  the  Uen  of  the  said  bank  by  the 
sum  of  9S87,  Cor  which  she  executed  bond 
with  security,  payable  to  the  commlssionei*. 
It  appears  from  the  record  In  this  ease  that 
the  orlgteal  purchaser,  Edwards,  claimed, 
among  other  things,  that  Mrs.  Byan  was 
claiming  certadn  interest  in  the  paity  wall, 
frblch  tke  parchaser  auppoaed  he  bad  pur- 


chased entire;  and  he  also  entered  .other  ob- 
Jectlons*not  necessary  to-state.  It  la  claim- 
ed by  appellee  that  *he  >  Byans  refwsed  •  to 
convey  to  blm  the  said  -wall,  which,  accord- 
ing to  his  contention,  was  the  same-adjtidged 
to  be-  sold,  and  purchased  by  Eldwards.  This 
la  all  denied  by  the  Byans,  but  we  think  the 
proof  estsbllshes  the  truth  to' be  as  contend- 
ed for  by  appellee,  and  as  also  asserted  by 
Edwavds.  It  seems  to  us  that,  if  It  be  con- 
ceded that  Sugg  accei)ted  the  assigDment  of 
the  ¥4S&  bond  In  satisfaction  of  the  balance 
of  bisidebt,  and  that  the  sale  wos-set  aaide, 
and  the  bond  canceled,  he  was  sttU  entitled 
to  be  subrogated  to  whatever  right  the  sup- 
posed beneficiary  in  the  $468  >  bond  -  would 
have  been'  entitled,  and  that  upon*  a  resale 
of  the  property  in  question,  he  would  be  en- 
titled to  whatever  snm  the 'property  brought 
In  excess  of  the  sum  necessary  to- pay  ithe 
bank  debt,  aforesaid.  The  JudgEoant'iof  the 
dronlt  court  sustatned  the  oantendon  •  of 
Sugg,  and  that  judgment  Is  clearly  sntalned 
by  the  law,  facts,  and-  equities  In  tUa  oase, 
and  the  ^  same  Is  therelforeialfliimed. 


ILLINOIS  CBNT.  B.  00.  t.  JOiSBTS 
ADM'X.i 

(Court  of  Appeals  of  Kentucky.  March  21, 
1001.) 

UASTBR  AND  SERVAI4T— FSLXOW  .SBRVANTS— 
ACTION  FOR  CAUSING  DEATH— RECOVER  T 
FOR  ORDINARY  -RSOLBCT-^ONTRIBUTORT 
NEOLIQENCB. 

1.  A'Seetion  fsreman,- whose- dutyi it-was,  in 

soiog  over  the  road  with  bis  men,  to  control 
the  bi-nkea  oi:  the  handcnr,  was,  in  perrorming 
that  duty,  tlie  snperior  of  the  men  on  the  car, 
and  not  tbcdr  fellow  servant,  and  therefore  the 
master  was  liable  for  the  death  of  one  of  them 
through  his  negligence  in  suddenly  applying  the 
brakes  withoDt  giving  notice  of  his  Intention  to 
do  so. 

2.  The  negligence  -of  deceased  in  sot  support- 
ing himself  by  holding  to  the  lever  on  the  c-ar 
does  not  preclude  a  recovery  for  his  death,  as 
the  foreman,  having' knowledge  of  that  fact, 
should  have  twen  the  more-  careful  not  to  sud- 
denly check  the  speed  of  the  car. 

3.  An  instruction  that  there  could  be  no  re- 
covery for  plaintiff's  intestate's  death  nnless 
the  negligence  of  the  superior .  servant  was 
gross,  was  :more  favorable  to  defendant  tiun 
it  was  entitled  to,  as  that  rule  applies  only  to 
actions  for  injuries  not  resulting  in  death. 

4.  There  can  be  no  reversal  for  -misoondact 
of  counsel  in  argument  nnless  the  objectionnble 
argument  appears  from  the  bill  ot  exceptions. 

Appeal  from  drcnit  eonrt.  HnhlenberK 

county. 

'To  he  officially  reported." 

Action  by  the  administratrix  of  F.  M.  Jo- 
sey  against  the  Illinois  Central  Ballroad 
Company  to  recover  damages  tor  the  death 
of  plalntltT's  Intestate.  Judgment  for  plain- 
tfff,  and  dtfendast  appeals.  Affirmed. 

Jonson  &  WIckUffe  and  PIrtle  ft  Trabue, 
for  appellant   Chas.  Eaves,  for  appellee. 

>  Resorted  br  Edward  "Vf.  HInes,  Esq.,  of  tbs 
ncaaklort  tar,  and  Mmarly  stats  rtpoitsr. 
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PATNTER,  O.  J.  r.  M.  Sotey  Was  a  tee- 
tion  hand  emidoyed  by  the  appellant,  being 
one  of  tbe  tone  of  wblch  6.  W.  Oayle  was 
foreman  or  boos.  One  of  the  duties  of  the 
section  foreman  and  audi  of  his  force  as  he 
desired  to  aid  him  was  to  go  over  the  sec- 
tion on  certain  days  to  ascertain  whether 
any  stock  had  been  killed  al<»ig  the  line  of 
the  road,  and  see  the  condition  of  the  track. 
To  accomplish  this  it  was  necessary  to  go 
on  a  band  car.  which  the  appellant  famished 
for  tiiat  purpose.  In  July,  1898,  Gayle  took 
a  number  of  bis  section  men,  together  with 
JoB^,  and  started  along  the  line  to  perform 
the  duty  moitloned  abore.  Some  of  the 
men  rode  oa  the  rear  aid  ot  the  car,  with 
their  faces  in  the  direction  it  was  moving, 
^nd  others  with  tiieir  backs  In  that  direc- 
tion. Among  the  latter  was  Joaey.  The 
car  was  moTing  down  grade  at  a  pretty  rapid 
rate  of  speed,  when,  as  tbe  testimony  of  ap- 
pellee conduces  to  show,  foreman  Oayle  nn- 
necesaarlly  put  hla  foot  upcm  a  lever  irtilch 
ai4>lled  the  Invkes  to  the  wheels,  thus  caus- 
ing the  car  to  suddenly  check  its  speed, 
throwing  Josey  In  front  of  it,  and  it  passed 
orer  his  body,  Inflicting  injuries  from  which 
he  shortly  thereafter  died.  The  testimony 
introduced  by  piaintilT  conduces  to  show  that 
the  foreman  gave  no  warning  ot  his  inten- 
tion to  aj/jjSj  the  teakes  to  stt^  the  car.  The 
defendant  sought  to  show  that  deceased  fell 
•  off  of  the  car  1^  reason  of  bis  own  careless- 
ness and  negligence,  and  thus  lost  his  life, 
and  that  tbe  foreman  ■  did  not  apply  the 
brakes  until  the  deceased  was  in  the  act  of 
falling  1^  of  tbe  car,  and  It  was  done  in  an 
effort  to  prevrat  it  from  passing  over  him. 
The  defendant  sought  to  show  that  the  de- 
ceased fell  off  of  the  car  because  he  did  not 
have  hold  of  the  lerer  which  was  used  In 
propelling  It  The  court,  to  instmctlons,  sub- 
mitted the  questions  at  Issne  to  the  juiy,  and 
It  could  not  bare  found  against  the  appel- 
lant except  upon  the  Idea  that  Gayle  applied 
the  brakes  to  tiie  wheels  of  the  car,  thus 
causing  a  sudden  stop,  and  consequentiy 
threw  the  deceased  therebom,  which  result- 
ed in  the  loss  of  his  life. 

Counsel  for  appellant  urge  in  ailment 
that,  when  a  superior  Is  engaged  with  an  In- 
ferior servant  In  performing  eerrlces  ordi- 
narily performed  by  the  latter,  he  becomes  a 
fellow  servant,  and  the  master  is  not  liable 
for  biB  negligence;  that  the  same  person  may 
in  some  things  be  a  superior,  and  In  others  a 
fellow  servant,  and  In  tbe  latter  event  the 
master  Is  not  liable  for  Injuries  caused  by 
his  negligence.  If  tbe  principle  contended 
for  by  counsel  Is  conceded  to  Ik  correct,  still 
It  has  no  application  to  this  case.  Tbe  sec- 
tion foreman,  Gayle,  directed  tbe  movements 
of  bis  force.  He  determined  when  the  car 
should  be  placed  upon  tbe  track  and  the 
pjace  where  It  should  be  stopped.  His  duty 
placed  him  on  tbe  car,  where  be  was  wbcu 
this  Accident  occurred;  and,  fnrtbermore.  It 
was  blB  duty  to  manage  and  control  the  brakes. 


He  wsB  not  performing  the  duty  of  one  of 
the  sectitm  men  in  manipulating  the  brakes  on 
the  cur,  thus  cuitrolling  its  movements,  but 
was  performing  ttie  duty  imposed  upon  him 
by  reason  of  the  fact  that  he  was  f oranan  of 
the  crew,  directing  and  ctnitrotllng  their 
movemraits,  as  mil  as  tiie  oar.  He  control- 
led the  brakes  on  that  ear  as  an  englnew 
vpon  a  locomotive  engine  does  the  air  brakes 
upon  a  train.  While  It  Is  not  done  \ij  steam, 
as  in  the  former  case,  he  snpidied  tiie  force 
whidi  aj^lled  the  brakes  to  the  wheels  of 
the  car.  Whra  a  fireman  is  present  perform- 
ing his  duties  on  the  engine  by  supplying  It 
with  fuel,  thus  generating  the  steam  which 
propels  the  engine,  and  makes  It  posslUe  for 
the  oiginew  to  control  tbe  movement  of  the 
train  by  applying  tbe  iRnkes,  the  r^ation  of 
fellow  servant  does  not  extot  between  them; 
and,  if  tbe  engineer  should  negligently  apply 
tbe  brakes,  and  cause  tbe  train  to  give  a 
sudden  movement,  throwing  the  fireman 
from  tbe  engine,  certain^  no  one  woold  con- 
tend that  the  master  was  not  responsible  for 
the  negligent  act  of  the  oigineer.  In  aucb 
case  be  Is  not  the  fellow  servant  of  the  flre- 
msn;  neither  was  the  fweman  of  the  sec> 
tlcm  crew  tbe  fellow  servant  ot  the  deceased. 

Counsel  for  appellant  cite  the  case  of  Rail- 
road Go.  v.  Gann  (Tenn.  Sup.)  4T  S.  W.  493, 
In  support  of  their  podtiuL  TbaJt  is  a  case 
of  the  Tennessee  supreme  court,  which  rec- 
ognizes that  the  foreman  of  a  se^on  crev  la 
not  the  fellow  servuit  of  the  section  men. 
The  facts  of  that  case  were  snbstantially  the 
same  as  in  this  case,  and  the  court  thoe  held 
that,  although  tbe  foreman  was  not  the  M- 
low  servant  of  the  section  men,  still,  as  be 
was  performing  a  service  ordinarily  per- 
formed by  section  men,  he  became  a  fellow 
servant  The  facts  of  that  case  show  that 
it  was  the  duty  of  the  foreman  to  manlpo- 
late  the  brakes  of  tbe  baud  car,  and  control 
Its  movements,  as  well  as  direct  the  men  In 
charge  of  it.  We  fall  to  understand,  !n  view 
of  those  facts,  how  the  court  concluded  that 
tbe  section  foreman  was  performing  a  serv- 
ice ordinarily  performed  by  one  of  tbe  taife- 
rior  servants.  Under  the  facts  of  that  case 
the  court  In  our  (pinion  erroneously,  reach- 
ed the  conclusion  that  the  foreman  was  per- 
forming a  service  ordinarily  performed  by  a 
fellow  servant  In  that  as  In  this  case  he 
was  performing  a  duty  which  was  Imposed 
upon  him  by  reason  of  the  fact  that  be  bad 
charge  of  the  force  and  of  the  hand  car,  the 
brakes  of  which  It  was  his  peculiar  duty  to 
manipulate.  In  the  case  of  Railroad  Co.  t. 
Coleman,  60  S.  W.  13,  this  court  held  that  a 
yard  master  was  not  a  fellow  servant  of  one 
of  tbe  servants  employed  In  the  yard  when 
be  was  assisting  that  servant  In  the  man^ni- 
'  latlon  of  car  couplings. 

It  is  ui^d  that  the  deceased  was  negligent 
In  not  suppoi'tlng  himself  by  holding  to  the 
lever  on  the  car  while  It  was  traveling  at  the 
rate  of  speed  it  was  when  tbe  accident  ha|>- 
pcned.    The  testimony  <rfEered       the  de- 
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bad  the  contrary  effect.  If  he  was  standing 
upon  the  hand  car  without  any  support,  then 
the  greater  reason  why  the  section  foreman 
Bhould  not  hare  applied  the  brakes  to  the 
car  so  as  to  suddenly  check  Its  speed.  The 
foreman  could  see  bis  position,  and  must 
have  known  the  peril  In  which  he  wonld  be 
placed  If  the  car  was  suddenly  chedced.  Ac- 
cording to  the  testimony  of  all  the  witnesses 
in  this  case,  there  was  no  occasion  toe  stop- 
ping the  car  at  the  place  where  the  accident 
happened.  The  appellant  did  not  endeavor 
to  show  that  It  was  necessary  to  apply  the 
braises  at  that  place,  except  In  an  effort  to 
protect  the  deceased  when  be  was  dlscorered 
falling  from  the  car. 

The  Instructions  which  the  court  gare  the 
Jury  were  more  favcKable  to  the  defendant 
than  It  was  entitled  to  recelre.  Under  them 
the  plaintiff  could  only  recover  compensa- 
tory damages  by  showing  gross  negligence. 
The  administratrix  was  entitled  to  compen- 
satory damages  if  the  death  resulted  from 
negligence,  and  to  punitive  damages  If  It 
■was  the  result  of  gross  negligence.  Section 
6,  c.  1.  Ky.  St  There  are  many  decisions  of 
this  court  to  that  effect  It  Is  only  by  vir- 
tue of  the  constitution  and  the  statute  that 
there  can  be  a  recovery  of  damages  for  the 
loss  of  life  occasioned  by  negligence.  If  the 
accident  had  not  resulted  In  Josey's  death, 
and  he  had  sustained  injuries  thereby,  he 
could  have  maintained  his  action  by  showing 
that  it  was  the  result  of  gross  negligence. 
This  peculiar  condition  of  the  law  results 
from  the  facts  that  the  right  of  action  for 
the  loss  of  life  is  given  by  the  constitution 
and  statute,  and  the  other  right  to  recover 
for  Injuries  exists  at  common  law. 

Counsel  urge  that  the  case  should  be  re- 
versed because  of  objectionable  argument  or 
language  employed  by  counsel  for  appellee  on 
the  argument  of  the  case  before  the  jury. 
The  bill  of  exceptions  does  not  even  show 
what  counsel  said  In  arguing  the  case  before 
the  Jury;  hence  there  Is  nothing  for  the  court 
to  consider  In  respect  to  that  matter.  The 
Judgment  Is  affirmed. 


GBBRN  V.  SOUTHARD  et  aL 

(SoprMne  Court  of  Texas.  April  8,  1901.) 
INTOXICATINO  UQUORS— LIGSN SB-APPLICA- 
TION—PLACB-B0ND—8AI.B>  TO  MINOR. 
L'Dder  Rev.  St  art  6060c,  providing  that 
every  person  deeiriag  to  engage  m  the  sale  of 
liquors  shall  make  application  tor  a  license. 
desiRnating  the  place  in  which  it  is  proposed 
to  eneage  in  the  sale,  and  article  5060e,  provid- 
ing that  the  particular  place  and  house  shall 
b4>  designated  in  the  license,  a  license  for  the 
vale  of  liquors,  in  a  town  where  the  streets  are 
not  named  or  buildings  numbered.  Is  valid, 
though  In  the  application  and  license  the  place 
is  deiiignated  only  as  in  such  town;  hence  the 
failure  to  designate  the  place  more  definitely 
to  aot  a  defense  to  an  action  om  the  bond  gtven 
01  S.W.— 4S 


supreme  Judicial  district. 

Action  by  W.  T.  Green  against  J.  D.  South- 
ard and  others.  From  a  Judgment  of  tbe 
coart  of  clTll  i^^lB  (59  S.  W.  839)  reverBlng 
a  judgment  for  plaintiff,  plaintiff  brings  w 
ror.  Reversed,  and  Jui^ment  of  the  district 
court  affirmed. 

Daniel  &  Keith  and  Geo.  A.  McCall.  for 
plaintiff  In  error.  Orrick  &  Terrell  and  W. 
P.  Glbbs,  for  defendants  in  error. 

GAINES,  C.  J.  This  suit  was  brought  by 
the  plaintiff  In  error  to  recover  of  defend- 
ants In  error  penalties  for  breaches  of  a  liq- 
uor dealer's  bond,  the  alleged  breaches  con- 
sisting In  the  dealer's  selling  intoxicating 
liquor  to  tbe  plaintiff's  minor  son,  and  In 
permitting  tbe  son  to  enter  and  remain  upon 
the  premises  where  the  dealer  was  engaged 
in  the  business  of  selling  such  liquors. 
Southard  was  the  principal  obligor  upon  the 
bond,  and  the  other  two  defendants  were 
sureties  upon  the  obligation.  The  plaintiff 
recovered  a  judgment  for  $1,000,  but  upon 
appeal,  the  court  of  civil  appeals  reversed 
the  Judgment  and  dismissed  the  cause. 

The  dealer's  place  of  business  was  In  the 
town  of  Gordon,  in  Palo  Pinto  county.  In 
which  it  does  not  appear  that  the  streets 
were  named  or  the  bouses  numbered.  South- 
ard, the  dealer,  made  his  application  for  li- 
cense, filed  the  bond,  paid  his  tax,  and  pro- 
cured a  license,  and  thereupon  began  and 
carried  on  the  business  of  selling  Intoxicat- 
ing liquors.  The  proceedings  were  all  regu- 
lar save  that  neither  the  application  nor  the 
license  designated  the  particular  house  in 
which  the  business  was  to  be  prosecuted.  The 
application  was  to  do  business  "at  Gordon, 
In  the  town  of  Gordon,  In  Palo  Pinto  coun- 
ty." The  designation  of  tbe  place  of  sale  in 
the  license  was  merely  "In  tbe  city  of  Gor- 
don, county  of  Palo  Plnto,  Texas."  The  con- 
tention on  behalf  of  defendants  In  error  is 
that  because  of  the  fact  that  neither  the 
application  nor  the  license  designates  the 
house  In  which  the  liquors  were  to  be  sold, 
the  license  was  void,  and  did  not  protect  the 
defendants  In  selling  liquors,  and  that  tbere- 
fore.  the  bond  was  of  no  effect  We  are  of 
opinion  that  the  proposition  that  the  license 
was  void  cannot  be  maintained.  Article 
50C0c  of  tbe  Revised  Statutes  provides  that 
"every  person,  firm,  corporation  or  associa- 
tion of  persons  desiring  to  engage  In  the  sale 
of  spirituous,  vinous  or  malt  liquors,  or  med- 
icated bitters  capable  of  producing  intoxica- 
tion. In  this  state,  as  set  forth  In  article  5060a 
of  this  chapter,  shall,  before  commencing  the 
sale  of  such  liquors  or  medicated  bitters, 
file  with  the  county  clerk  of  the  county  In 
which  he  or  they  propose  to  sell  tbe  same, 
an  application  under  oath,  on  forms  provid- 
ed by  the  comptroller,  and  shall  designate 
the  place  in  wbtdi  It  la  vropoeed  to  sngi^ 
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tu  the  sale  of  sucb  liquors  or  medicated  bit- 
ters, it  [in]  «ny  dty  or  town  Id  which  stxaeti 
are  named  asd  houses  numbered,  the  street 
and  number  ot  houBe  sball  be  ^ven,"  etc. 
Article  MUOd  malces  It  t^e  dvty  of  the  oonnty 
clerk  to  Issue  a  llcsDae  to  the  applicant  u^od 
blB  paying  the  tta  and  filing  the  bood  as  pm- 
Tlded  by  law.  and  artlcte  5060e  prescrtlKa 
that  "the  particular  place  and  house  whexe 
the  liquor  Is  to  be  sold  shall  be  desisDa^ 
in  the  license."  In  the  case  of  Pearce  t. 
State.  35  Tex.  Cr.  E.  160,  32  S.  W.  667.  our 
court  of  criminal  appeals  held  that  a  ileenae 
which  designated  the  town  In  which  the  Uq- 
aora  were  to  be  sold,  bat  which  tailed  to  des- 
ignate the  particular  houae,  was  Talid,  and 
that  a  dftfeuMtent  who  iHtd  «AA  under  auch 
Uoenae  could  not  be  lawftilly.cMiTlcted  under 
an  Indictment  -meixly  for  Belling  withoat  a 
Ueenae.  This  being  the  eonstructlcm  ^ced 
upon  a  erimlaal  statute  by  the  court  of  laat 
rewwt  in  criminal  cases,  the  rule  Is  .blading 
autbortty  upon  us,  and  disposes  of  the  qaea- 
tl<Hi,«o  far  as  it  18  affected -by  tbe  Iiregnlazl- 
ty  of  the  Ueoase.  If  tiM  Ueease  which  ww 
granted  to  Southard  was  TaUd,-4f  It  pzoteet- 
«d  him  from  a  prosecntlon  for  aeDliig  Uqnor 
withoat  a  license,— tlwn  tbe  bond  was  not 
Told  by  reasoti  of  the  omis^n  to  designate 
the  bouse  therein. 

It  Is  difficult  to  say  that  the  a{>plIeatIon  Is 
■ot  In  strict  cooformlty  to  tbe  atatnte.  Tbe 
requirement  as  to  tbe  UoeBBe  is  thai  both 
**tbe  place  and  bonse"  aball  be  dssfgnatsd; 
but,  in  regard  to  the  appUoatkm,  only  "the 
place"  Is  to  be  pointed  out,  unless  It  be  in  a 
street  or  town  where  the  streets  are  named 
and  the  hoooeB  nuBibered.  It  would  seem, 
tbwefnre,  that  tbe  word  '^ee"  In  the  pro* 
Tlslon  In  regard  to  the  oontents  of  the  m^bH- 
eation  does  net  mean  house,  bnt  only  tihe 
general  locality  In  which  tiw  business  was 
to  be  canted  on,^ither  city,  town.  Tillage, 
or  bamlet,  as  the  case  mis^t  be.  But  wbIt- 
IiW  this  question,  if  tbe  omission  to  name  tbe 
boase  In  the  license  does  not  make  it  void, 
for  a  mach  strongw  reason,  we  think.  It 
AOght  to  be  beM  that  a  like  omission  In  the 
an>llcatlon  cannot  bave  such  effect  We 
find  It  uaaecessary  to  pass  upon  other  ques- 
tions •dlscuased  upon  the  hearing.  We  coo- 
clttde  that  the  judgment  of  the  court  of  civil 
iqveals  ought  to  be  rcTcrsed,  and  that  of  the 
district  court  affirmed;  and  It  is  so  ordwed. 


SAN  ANTONIO  TRACTION  00.  t.  WHITE. 

(Sopreme  Onirt  of  Ttaas.    April  4,  1901.) 
DAMAQBS— DEATH  OF  A  MINOR  SON— MEASURfl 
OP    DAMAOBe—INaTRUCTIONS— ERROR  NOT 
CURED— POSITIVE  ERROR— FAILURE  TO  RE- 
QUEST INSTRUCTION— BPPECT. 
1.  In  an  action  by  a  parent  to  r^coTer  Tor  the 
death  of  lier  12  y^tr  old  son,  ao  iastrnctian 
that  plaiutilt  coold  recover  the  contribotiMU 
which  she  had  a  reasonable  expectation  of  re- 
ceiving from  tbe  son  after  his  majority  was 
nroaeoiM,  «iuce  the  true  measure  of  damages 
was  ^esint  CMDpnsatlen  fer  tbe  loss. 


2.  Wiwre  tte  crrer  In  an  tastiadion  was  a 
positive  one,  it  was  assignable  without  the  re- 
qnest  of  a  special  charge  stating  tiie  true  nile. 

3.  -In  an  action  'by  a  parent  to  recorcr  for 
tiie  death  of  her  12  year  old  son,  sn  enaaeoas 
instruction  that  jtlaiatiff  oould  recover  tim  eo»- 
trlbutioos  which  she  had  a  reasonable  «cpecta- 
tion  of  recelTing  from  the  son  atter  hu  ma- 
jority was  not  renedM  hy  the  fttrther  iastiac- 
tion  tliat  tie  jm-y  should  "coasuler  the  money 
Talnc"  ot  ttie  deceased  aa  "hereinbeCim  in- 
structed," where  a  preceding  part  of  the  In- 
struction stated  the  correct  cue  as  to  the  meaa- 
nre  of  .damages,  as  tbe  iw^  wese  only  seCened 
to  the  preceding  part  to  ascortain  the  measuze 
of  "money  value." 

IhTor  to  court  of  civil  appeals  of  Fourth  su- 
preme judicial  district 

Action  Iiy  Settle  White  against  the  San 
Antonio  Traction  Company.  From  a  Judg- 
ment of  the  court  of  civil  a^als  (60  S.  W. 
323)  affirming  a  judgment  in  favor  of  the 
plaintiff,  defendant  brings  error.  Beversed. 

Houston  Bbob,  and  R.  J.  Bo|^.  tor  pMln- 
tifl  m  enor.  a  A.  Kellsr  and  Mason  WU- 
Uaau,  for  defendant  In  'cmir. 

WILIJAUB,J.  The  jndcvent  fta  wUch 
tbia  writ  of  emir  is  prosecuted  was  recov- 
wed  dttfendant  In  enor  In  tbe  district 
eosut  and  affiimed  In  tbe  tnnrt  af  elTll  mp- 
paals  (00  IB.  W.  828)  for  dmsfles  ssstaiaed 
by  ber  from  tbe  deatli  of  ber  mlnor.oon.  Wil- 
liam H.  White,  caused,  aa  found  by  the 
Jury,  by  the  negUgmee  of  the  stxeet-nil- 
way  company  of  wbkb  .plaintiff  la  error  is 
successor.  -The  only  one  of  the  ssslgiunants 
of  mor  which  w«  find  It  aeeeasary  to  dis- 
cuss is  that-wbicb  compisins  of  ae<chaege 
of  tbe  trial  Judge  the  SMasare  of  dnoB- 
ages.  The  plaintiff  sought  to  recover  dam- 
ages for  the  loas  of  the  servloea  of  deceaMed 
during  minortty,  and  also  far  tbe  ktas  of 
benefits  whiefa  would  have  been  raeetrsd  by 
her  from  iilni  after  ills  mtioiMy.  Tbe 
^rge  upon  tbe  measure  of  dsmsgts  was 
aa  foUowa:  "Sbonhi  yon  find  Uee  tbe  -plniii- 
tiff  under  this  charge,  then  plaintiff  would 
he  entitled  to  recover  the  pecuniary  valae 
af  said  Wm.  fl.  Whtte^a  aerrices  onUl  be 
sfaoidd  arrive  at  -tbe  age  irf  twsnty^aae  yeara, 
less  the  cost  and  expense  of  his  care,  sup- 
port and  walntwHinee  dmtog  idie  THaainlng 
period  of  his  minority.  .And  if  yon  beUere 
that  plaintiff  had  a  reaaonable  expectation 
of  receiving  from  said  Wdl  H.  White,  bad 
he  lived,  considering  his  disposition  and  abil- 
ity, contributions  to  ber  wants  and  necessi- 
ties after  be  reacbad  bis  majority,  thai  plain- 
tiff is  entitled  to  recover  whatever  pccnniary 
aid  she  bad  a  reasonable  expectation  of  so 
receiving.  If  any.  You  are  instructed  that 
if  you  find  for  tbe  plaintiff,  you  must  not 
allow  [dalntiff  anything  for  tbe  bodily  pain 
and  BUfferliq;  of  tbe  said  Wm.  H.  White,  or 
the  zuental  pain  and  suffering.  If  any.  imdex^ 
gone  by  idalntlff  by  reason  et  tbe  death  of 
said  Wm.  H.  White,  and  you  must  not  oim- 
slder  the  loss  of  society  of  ssid  'Wm.  H. 
White  to  plaintiff,  but  consider  alone  tbe 
money  valuer  If  any.  ot  said  Wa.  H.  White. 
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«a  herelt] before  Instructed."  The  Instruc- 
tlon  was  erroneooB,  In  that  it  reQutred  tlie 
Jurj,  In  effect,  to  allow  tite  amount  of  the 
pecQBlary  contribotlonB  wMcta  tliey  mlflit 
find  the  deceased,  had  he  lived,  waidd  bare 
made  to  hia  mother  altse  becomlBc  of  age. 
Tbe  trne  measore  of  damages  Is  compenM- 
tion  for  the  loss  sustained  by  j^lntlfl  fniBi 
tbe  death  of  her  son;  and  what  som,  allow- 
ed BOW,  will  give  such  compenaation,  Is  a 
Question  for  the  Jnty  under  all  tbe  clrcum- 
atanees  of  the  case.  The  plaintiff  lest  the 
coDtribotions  which  her  con  would  bare 
made  to  hnr,  but  It  does  not  necessarily  fol- 
low that  nothing  short  of  an  araonnt  equal 
to  the  sum  of  Madu  contrlbutloas.  If  paid 
now,  would  be  cmnpensstlon.  We  had  occa<- 
sion  to  pass  upon  this  qaestlon  in  the  case 
of  Railway  Co.  t.  Morrison.  &3  Tez.  B^,  66 
S.  W.  745,  and  a  charge  to  snbstance  the 
same  as  that  under  oMurideratUnL  -was  held 
to  be  emmeoss.  In  that  case  a  special  In- 
structian  waa  rcqnested  to  snbmlt  a  correct 
nde,  but  the  charge  of  tbe  court  was  held 
to  be  erroBeoos.  As  the  error  In  this  case 
was  a  posttlre  e»e.  It  fa  assignable  without 
the  reqoest  «f  a  special  charge.  The  de- 
ceased was  only  twrire  years  old  when 
UHed,  and  the  plaintiff,  had  her  sosi  llTcd. 
would  baTe  receh'ed  none  of  the  eontrlbn- 
ttons  Cor  the  loss  of  which  she'seelcs  cmnpen- 
sation  until  after  el^t  or  nine  years  bad 
passed,  and  this  makes  obvious  the  error  of 
a  diarge  requiring  tlie  Jury  to  allow  her  In 
advance  tlie  sum  whicih  she  would  haTe  re- 
ceired  after  such  time.  The  charge  In  such 
cases  should  leave  tiie  Jnry  free  to  allow 
eompeiTsatlon.  It  Is  nrged  that  the  Instme- 
tlon,  "consider  alcne  the  money  vahie  of  said 
Wm.  H.  White,  as  hereinbefore  instructed," 
so  explains  and  qualifies  whet  preceded  It  as 
to  reniore  Uie  objection;  toot  we  dp  not 
think  this  is  true.  This  part  of  the  charge 
refers  the  Jury  to  the  preceding  port  ton  to 
ascertain  what  the  court  means  by  noney 
TaJne.  What  we  have  said  has  no  >tf  emce 
to  the  first  part  of  tke  charge,  as  to  the  re- 
cwrezy  of  value  of  serrlces  during  minority. 


PHGBXIX  LUMBER  CO.  et  al.  t.  HOUSTON 
WATBR  00. 

(Supreme  Oonrt  of  Texas.  April  1,  1901.) 
LIBIITATION  OF  ACTIONS-PETITrON— AMENB- 
HraVT-CAUSB  OF  ACTIO N~C HA NOE. 
A  petitioQ  alleged  an  express  contract  be- 
tweeo  dctfcDd&nt  and  a  certain  lumber  com- 
pany, to  whose  rights  and  property  plalatiif 
nucceeded.  to  protect  the  lumber  company  s 
property  from  fire.  It  further  alleged  a  breach 
of  ncfa  coatractj  and  loss  by  fire  on  account 
of  defendant's  failnre  to  furnish  sufficient  water 

firessure  as  agreed.  After  the  expiration  of 
Imitations  an  amendment  was  filed,  which 
abendoDed  all  rpference  to  the  express  contract, 
and  nilegcd  facts  temling  to  impose  a  daty  on 
defendant,  by  implication  of  law,  to  exercise 
ordinary  care  to  supply  sufficient  water  to  pro- 
tect the  premises  from  fire,  and  alleiced  that, 
by  taaaon  of  d^radant's  negl^wnt  failure  to 


supply  sufficient  water,  plaintiff  was  damased. 
etc.  Held,  that  the  cause  »f  action  alleged  In 
the  petition  and  amendment  being  essentially 
different,  as  requtring  different  proof,  and  being 
subject  to  diOereat  Mnsea,  tlis  amsndmeat 
was  iaviopcr,  and  the  action  waa  baned. 

Brror  to  court  of  drll  appeals  at  First  sn- 
preme  Judicial  district 

Action  by  the  Phoenix  Lomber  Company 
and  others  against  the  Houston  Water  Com- 
pany. Vrom  a  Judgment  of  the  court  of 
drU  appeals  (69  B.  W.  552)  affirming  a  Judg- 
ment of  l^e  trial  court  In  favor  of  defendant, 
plahrtUfs  bring  error.  Affirmed- 

£wlng  &  Ring  and  O.  T.  Hc^t  for  plala- 
tlllB  In  error.  Hutdieson,  Campbell  &  Hntch- 
escn,  far  defendant  in  nror. 

BROWN,  J.  Oa  June  19.  1801,  tbe  plaln- 
tlfl  in  error,  with  Cbaxles  DiUlngham,  who 
liad  been  appointed  receiver  of  tbe' property 
at  that  corpcHratlon,  sued  the  Uonaton  Water 
Company  in  the  district  com-t  of  Harris  coun- 
ty to  recover  the  value  of  certain  property 
which  was  alleged  to  hare  been  destroyed  by 
fire  In  tiie  city  of  Hoaston  on  tbe  Uttth  day 
of  May,  1S91,  on  acceont  of  the  faAnpe  of 
the  defcadani  in  error  to  furnish  a  sufficient 
-supply  of  water  to^tli^rulsli  the  ftre.  Tbe 
insurance  ctKupAnles  named  In  tie  appUca- 
tlon  Intervened,  and  tiie  venue  of  the  case 
was  changed  to  Ft  Bend  coonty.  In  the 
original  petition ihe  plaintiff  aougfat  to  recov- 
er i^Kin  a  contract  entered  into  by  the  de- 
fendant In  error  with  Hie  tity  of  Houston 
whereby  the  water  company  agreed  to  fur- 
nish to  the  dty  of  Houston  water  euffldent 
to  ractlngulsb  fires  which  mi^it  occur  In  the 
said  city.  This  gronad  of  action  waa  aban- 
doned in  tbe  sixth  amraded  petition,  and  Is 
mot  aecessfiry  to  be  set  out  more  fully  here. 
Hie  original  petition  alleged  also.  In  sub- 
stance, that  In  1883  tbe  defendant  In  error 
entered  Into  a  contract  with  the  M.  T.  Jones 
Lnmber  Company,  a  corporation,  by  which  it 
agreed,  (or  per  month,  to  furnish  to  tlie 
lomber  company  all  water  necessary  for  use 
In  connection  with  Its  bnalness,  inelvdlng  a 
supply  Bofficient  at  all  times  to  extfagQish  a 
fire  wfaldi  might  occur  in  tlie  said  property. 
It  was  alleged  tbat  In  the  year  1888  the  Ptace- 
nlx  Lumber  Oompsny  purchased  tbe  plant 
and  property  of  the  If.  T.  Jones  Lumbsr 
Oompany,  which  inclnded  all  water  irfpes. 
hose,  Bulns,  and  hydrants  which  had  be^ 
^aced  npon  said  premises  by  tbe  M.  T.  Jones 
liumbOT  Oompany.  togeOer  with  all  tbe  ap> 
paratos  necessary  for  ^plying  the  water  to 
ftre  in  cose  it  shonld  occur,  and  "tiiat  amei^ 
other  things  sold  and  transferred  to  plaintiff 
by  tbe  said  H.  T.  Jones  Lnmbw  Ca  was  ^ 
contract  for  fire  protection  last  aforesaid 
made  by  and  between  the  M.  T.  Jones  Lum- 
ber Oompany  aad  defendant,  of  which  as- 
signment the  defendant  then  and  there  on. 

to  wit  the  day  of  ,  1880.  tsok  due 

notice  and  i^reed  to  such  transfer,  aad  then 
and  there  promised  and  agreed  with  plaln- 
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tiff.  In  consideration  of  the  sum  of  (25  per 
,  month,  which  said  sum  plaintiff  each  and  ev- 
ery  month  from  said  la^t-named  date  up  to 
the  said  20th  day  (rf  May,  1891,  paid  upon  de- 
mand to  defendant,  to  supply  ut  any  time 
and  all  times  adequate  aJid  sulBcIent  water 
protection  to  protect  plaintiff's  said  property 
from  damage,  loss,  or  destruction  by  fire, 
and  also  for  boiler  and  other  purposes."  The 
petition  then  set  up  the  loss  of  the  property 
by  fire  on  May  20.  1891,  alleging  the  exer- 
cise of  all  possible  diligence  to  extinguish  the 
fire,  and  that  the  failure  to  extinguish  it 
was  caused  by  the  want  of  water,  which  the 
defendant  in  error  failed  to  supply  In  accord- 
ance with  its  agreement  and  that,  on  the 
sole  ground  of  Inadequate  and  Insufficient 
supply  of  water,  the  property  "was  wholly 
destroyed  and  consumed  by  flre,  which  was 
the  direct  and  proilmate  result  of  the  negli- 
gence of  defendant  in  not  maintaining  a 
proper  waterworks  system  and  an  adequate 
pressure,  as  It  was  in  duty  bound  to  do; 
that  plaintiff  could  hare  easily  extinguished 
the  fire  before  any  damage  resulted,  had 
there  been  a  reasonable  pressure  of  water 
through  the  hose.  By  reason  of  defendant's 
negligence  as  aforesaid,  plaintiff's  said  prop- 
erty  was  wholly  destroyed  by  flre  without  Its 
fault,  to  Its  damage  one  hundred  thousand 
d(dlar8.  (10)  That,  by  reason  of  the  defend- 
ant's contract  with  the  city  of  Houston,  it 
has  had  (or  more  than  ten  years  hitherto 
the  exclusive  right  to  furnish  water  to  the 
inhabitants  of  the  city  of  Houston,  and  the 
plaintiff,  in  common  with  the  other  property 
owners  thereof,  has  been  compelled  to  rely 
exclusively  upon  defendant  for  adequate  and 
sufficient  protection  from  flre,  and  the  plain- 
tiff, •  •  •  relying  upon  said  private 
agreement  of  defendant  made  with  plaintiff 
to  protect  plaintiff's  said  property  from  flre, 
had  made  no  other  arrangement  and  had  no 
other  means  of  protecting  Its  said  property 
from  flre;  but  so  It  was  that  the  defendant 
neglected  to  discharge  the  duties  so  Impos- 
ed and  obligations  so  Incurred  by  it  and  did 
not  maintain  a  sufficient  system  of  water- 
works and  did  not  maintain  a  proper  amount 
of  pressure,  all  of  which  It  and  Its  officers 
and  agents  had  full  knowledge  and  notice 
at  the  time  of  said  flre  and  for  a  long  time 
prior  thereto,  and  by  use  of  reasonable  dili- 
gence could  have  known,  and,  by  reason  of 
the  breach  of  defendant's  contract  as  afore- 
aidd  and  the  negligence  of  defendant  the 
said  property  of  plaintiff  was  destroyed  by 
flre  on.  to  wit  the  20th  day  of  May.  1891." 
On  July  28.  1899,  the  plaintiff  filed  a  sixth 
amended  petition,  In  which  the  cause  of  ac- 
tion based  upon  the  contract  with  the  city 
of  Houston  was  abandoned.  Plaintiff  set  up 
Its  purchaae  of  the  property  from  the  Jones 
Lumber  Company,  and  that  when  it  received 
possession  It  found  upon  the  premises  the 
hydrants,  piping,  flre  plugs,  nozzles^  water 
hose,  and  other  appliances  necessary  for  ex- 
tinguishing fires,  all  of  which  had  been  pro* 


vlded  at  the  expense  of  the  M.  T.  Joaea 
Lumber  Company,  and  belonged  to  the  said 
premises,  and  also  the  plaintiff,  when  it  pur- 
chased and  took  possession  of  the  aald  prem- 
ises, found  that  they  were  supplied  with  wa- 
ter by  the  Houston  Water  Company  for  all 
business  purposes,  Including  water  (or  the 
extinguishment  of  fires  by  the  use  of  the 
pipes,  hydrants,  etc.,  which  were  located  up- 
on the  said  premises,  for  which  service  the 
water  company  was  then  being  paid  at  the 
rate  o(  per  month,  and  at  that  time  the 
waterworks  company  had  extended  Its  mains 
and  water  service  to  and  beyond  the  prem- 
ises purchased  by  the  plaintiff.  "(S)  That 
up(»i  the  purchase  by  said  Phoenix  Lumber 
Company  of  said  lumber  plant  and  continu- 
ously sut>sequent  thei;^to  until  aiter  the  fire 
hereinafter  mentioned,  in  a  uniform  and  coa- 
tlnuous  course  of  dealings  between  said  lum- 
ber company  and  said  Houston  Wat^^orks 
Company,  It  said  waterworks  company,  be- 
ing engaged  in  the  business  aforesaid,  did 
perform  (or  It  said  lumber  company,  belnjg 
engaged  In  the  business  aforesaid,  the  serv- 
ice of  supplying  water  by  means  of  Its  afore- 
said water  system  to  said  lumber  company's 
aforesaid  Inmber-plaut  premises  for  the  use 
(besides  other  use  or  uses)  of  flre  protection 
or  extinguishment  through  and  by  means  of 
the  aforesaid  private  flre  equipments  and  hy- 
drants on  said  premises,  for  the  price  or 
compensation  to  It  said  waterworks  compa- 
ny, paid  by  it  said  lumber  company,  month- 
ly, of  twenty-five  ($2u)  doUaA  for  each 
month  of  such  service,  upon  monthly  water 
bills  made  out  against  and  In  the  name  of 
said  lumber  company,  and  collected  by  It, 
said  waterworks  company,  and  retained  by 
it  whereby  It  said  waterworks  company, 
undertook  and  became  In  duty  bound,  by  Im- 
plication of  law,  to  exN^ise  ordinary  «  rea- 
sonable care  to  the  end  of  so  supplying  wa- 
ter to  said  premises  available  for  use  for  fire 
protection  or  extinguishment  purposes  there- 
on." To  this  amended  petition  the  defend- 
ant excepted  upon  the  ground  that  it  appear- 
ed from  Ite  allegatltms  that  it  set  up  a  new- 
cause  of  action,  which  was  barred  by  the 
stetute  of  limitations.  This  exception  was 
sustained  by  the  court  and,  the  plaintiff 
having  failed  to  amend  so  as  to  avoid  the 
objection,  the  petition  was  dismissed,  which 
Judgment  was  affirmed  by  the  court  of  civil 
appeals.  69  S.  W.  552.  The  allegations  of 
the  intervening  amended  petitions  are  unim- 
portant, and  are  therefore  omitted. 

The  courts  have  found  It  very  difficult  to 
give  any  general  definition  of  the  phrase 
"cause  of  action"  which  would  apply  to  all 
cases  alike,  and  few  courts  have  attempted 
to  do  so.  Pom.  Item.  8  462.  However,  the 
following  definition  will  be  sufficient  for  the 
disposition  of  the  case  now  before  us:  In  tlie 
abstract  a  cause  of  action  consists  of  "the 
right,  claim,  or  the  wrong  suffered  by  llie 
plaintiff,  and  of  the  duty  or  delict  of  the  de- 
fendant"  Kennerty  t.  Phosphate  Co..  17  S. 


Digitized  by  Google 


Tex.) 


GAIiVESTOX.  H.  A  S. 


A.  BY.  CO.  V.  MOKBia 


709 


C.  411.  ''When  used  witli  reference  to  the 
pleadings  by  which  the  cause  of  action  is  al- 
leged, the  phrase  signifies  "the  facts  upon 
which  the  plaintiff*s  right  to  sue  Is  based, 
and  upon  "which  the  defendant's  duty  has 
arisen,  coupled  with  the  facts  which  consti- 
tute the  letter's  wrong."  Hutchison  t.  Ains- 
-  worth,  73  Cal.  455,  15  Pac.  82;  Veeder  v. 
Baker,  83  N.  Y.  .160;  Box  v.  Railway  Co. 
(Iowa)  78  N.  W.  600;  Lee  v,  Boutwell,  44 
Tex.  154./if  the  facts  alleged 'in  the  sixth 
amended  petition  do  not  express  substantially 
the  same  contract  as  that  set  up  In  the  orig- 
inal petition,  then  the  judgment  of  the  court 
sustaining  the  exception  must  be  affirmed. 
It  Is  not  sufficient  that  the  causes  of  action 
be  similar  in  their  nature,  but  they  must  be 
essentially  identical.  Four  tests  are.  laid 
down  by  which  to  determine  the  identity  of 
causes  of  action:  (1)  Would  a  recovery  had 
upon  the  original  bar  a  recovery  under  the 
amended  petition?  (2)  Would  the  same  evi- 
dence support  both  of  the  pleadings?  (3)  Is 
the  measure  of  damages  the  same  in  each 
case?  (4)  Are  the  allegations  of  each  subject 
to  the  same  defenses?  1  Am.  &  Eng.  Enc. 
PI.  &  Prac.  p.  S56.  We  are  of  opinion  that 
the  second  and  last  furnish  the  best  tests  by 
which  to  determine  the  matter  before  us,  and 
we  can  safely  say  that  if  the  same  testimony 
would  not  support  the  allegations  In  each  of 
these  pleas,  and  if  the  same  defenses  could  not 
be  Intei-posed  to  each  of  them,  they  are  not 
identical,  and  therefore  the  amended  petition 
presents  a  new  cause  of  action.  McLane  v. 
Belvin,  47  Tex.  493;  Bigbam  v.  Talbot,  63  Tex. 
271;  Railroad  Co.  v.  Pape,  73  Tex.  502,  11  S. 
W.  526;  RaUway  Co.  v.  Scott,  75  Tex.  84, 
12  S.  W.  995;  Boyd  v.  Beville,  91  Tex.  430,. 
44  S.  W.  287;  Cotton  v.  Hand,  ftS  Tex.  24, 
51  S.  W.  838.  53  S.  W.  343;  Whalen  v.  Gor- 
don, 37  C.  O.  A.  70,  96  Fed.  314;  ScovIU  v. 
Glasner,  79  Mo.  449.  If  the  case  were  on 
trial  upon  the  original  petition,  the  plaintiff 
would  be  required  to  prove  that  the  defend- 
ant contracted  and  agreed  with  the  M.  T. 
Jones  Lumber  Company  to  furnish  to  it  wa- 
ter sufficient  at  all  times  to  extinguish  any 
fire  that  might  originate  upon  the  premises 
of  the  company,  and  that  the  M.  T.  Jones 
Lumber  Company  transferred  that  contract 
to  the  plaintiff;  also  that  the  property  was 
destroyed  by  fire;  that  the  plaintiff  was  pre- 
pared to  apply  the  water,  and  used  all  nec- 
essary diligence  to  make  application  of  the 
water  to  the  fire,  but  that  the  defendant  fail- 
ed to  furnish  water  In  sufficient  quantity  to 
enable  the  plaintiff  to  extinguish  the  fire, 
from  which  cause  the  property  was  destroy- 
ed; and  also  to  prove  the  value  of  the  prop- 
erty. If  the  trial  were  upon  the  amended  pe- 
tition, the  plaintiff  must  prove  that  It  was 
prepared  for  applying  water  to  fires,  the  cir- 
cumstances relied  upon  to  show  that  the  de- 
fendant bad  nndertaken  to  furnish  water  to 
it  for  the  purpose  of  extinguishing  fire,  and 
that  the  defendant  had  negligently  failed  to 
fnmlab  the  water,  whereby  the  low  had  occur- 


red. Evidence  of  an  express  contract  would 
not  be  admissible  under  the  allegations  of, 
and  if  acluiitted  would  not  establish,  an  im- 
plied contract;  neither  would  the  evidence 
from  which  the  contract  would  be  implied  be 
admissible  under  the  allegations  of  the  orig- 
inal petition,  nor  would  that  evidence,  If  ad- 
mitted, establish  the  existence  of  such  a  con- 
tract Against  the  original  petition  the  de- 
fendant could  defend  by  disproving  the  mak- 
ing.of  the  conti-act,  or  by  proving  that  It  fur- 
nished the  water  according  to  the  terms  of  the 
agreement  Proof  that  it  did  not  make  the 
express  contract  would  not  be  admissible,  nor 
would  it  disprove  the  allegations  of  the  im- 
plied contract  contained  In  the  amended  peti- 
tion; but  In  answer  to  the  amended  petition 
tlie  defendant  would  be  required  to  meet  a 
great  numl>er  of  circumstances  and  facts, 
originating  at  different  times  and  dates,  aris- 
ing out  of  transactions  by  different  persons 
in  its  employ,  all  of  which  would  be  Inad- 
missible in  answer  to,  and  would  constitute 
no  defense  to,  the  original  petition.  Th^  ob- 
ligation, under  the  express  contract,  would  be 
to  furnish  water,  or  to  answer  In  damages 
for  the  failure  to  do  so.  Under  the  allega- 
tions of  the  implied  contract  the  defendant 
undertook  to  use  ordinary  care,  and  such 
means  as  persons  or  corporations  engaged  In 
a  like  business  would  use  to  furnish  water 
for  like  purposes.  From  the  Tlew  point  of  the 
plaintiff  or  the  defendant  the  allegations  pre- 
sent different  causes  of  action.  They  de- 
mand different  proof  of  each  party-  They 
Impose  different  duties  upon  the  defendant, 
and  are  subject  to  different  defenses.  If  we 
consider  the  allegations  as  descriptive  of  an 
object  they  reflect  features  and  character- 
istics so  essentially  different  that  It  is  Impos- 
sible that  they  could  represent  the  same  thing. 
If  there  was  an  express  contract  there  could 
be  no  Implied  contract  arising  out  of  the  acts 
of  performance  of  It.  The  one  la  destructive 
of  the  other.  Two  things  which  cannot  co- 
exist will  not  constitute  one  and  the  same 
thing.  The  Judgments  of  the  district  court 
and  the  court  of  civil  appeals  are  affirmed. 


OALVBSTON.  H.  ft  S.  A.  RT.  00.  T. 

MORRIS. 

(Supreme  0>urt  of  Texas.   April  8,  190L') 

DEPOSITIONS— NOTICE  TO  TAKE-HISNOMBR- 

SUPPREBSION— RAILROADS—INJU- 
RIES—INSTRUCTIONS. 

1.  Under  Rev.  St.  art.  2274,  providing  that  a 
notice  of  the  takint;  of  depositions  shall  contain 
the  name  and  residence  of  the  witness,  a  dif- 
ference between  the  names  given  in  a  notice  of 
the  takine  of  depositions  and  those  signed  to 
the  depositions  is  not  a  cause  for  suppression 
of  the  de[»orition8  at  the  trial,  where  it  appears 
that  the  deponents  had  been  witnesses  at  a 
former  trial  of  the  same  case,  and  that  the  par- 
ty against  whom  the  depositions  were  to  be 
used  filed  crops  interrofcntories,  and  hence. was 
not  misled  by  the  misnomer. 

2.  Where  a  railroad  company,  which  was 
mied  for  injuries  alleged  to  be  cused  hj  m  lud* 
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den  jerk  in  stopping  the  train  at  a  station,  re- 
quested an  iDstructioQ  that  "if  the  jury  should 
find  thnt  the  plaintiff  was  injured  as  an^ced* 
but  that  at  the  time  of  such  injury  he  was 
trying  to  ^t  off  the  ti-ain  while  it  was  mov- 
ing so  rapidly  that  an  ordinarily  prudent  per- 
son would  not  have  made  the  attempt,  tney 
should  find  (or  defendsnt."  the  same  idea  was 
contained  in  two  contiguona  instructionB  to  the 
effect  that,  "without  regard  to  defendant's  neg- 
ligence, plaintiff  could  not  recoveV  if  he  was 
cootribHtoiily  negligent,"  and  that  "whether  or 
liot  plaintiff  was  negligent,  and  contributed  to 
his  own  injury  by  riding  on  the  platform  and 
Jumping  on  and  off  the  train  while  in  tnotlon, 
was  a  question  for  the  jury."  so  that  a  refusal 
to  give  the  requested  instruction  was  not  error. 

£rTor  to  court  of  drll  appeals  of  First  su- 
preme judicial  dlatrict. 

Action  bjr  C.  M.  Morris  agaUut  the  Gatvea- 
ton,  HarrlabuTg  &  San  Antonio  Railway 
Company.  From  a  Judgment  In  favor  of  the 
plaintiff,  affirmed  by  court  of  cItU  appeals 
fOO  S.  W.  81S),  defendant  brings  error.  Af- 
firmed. 

A.  L.  Jackson  and  G.  O.  KHIey,  for  plain- 
tiff In  error.  O.  T.  Holt.  J.  C.  Baldwin,  and 
J.  y.  Meek,  for  defendant  In  error. 

WIUjIAMS,  J.  In  passing  upon  the  appli- 
cation for  writ  of  error  in  this  case,  we  were 
of  the  opinion  that  all  of  the  questions  of 
law  raised  In  the  conrt  of  clTll  appeals  had 
been  correctly  disposed  of,  save  two,  viz. 
those  raised  upon  the  refusal  of  the  district 
court  to  suppress  the  depositions  and  to  jrlve 
requested  chaise  No.  C. 

1.  The  Intern^torles  and  notice  under 
which  the  depositions  were  taken  gave  the 
names  of  the  witnesses  as  Herman  Waiters 
and  Mrs.  Herman  Walters,  while  the  deposi- 
tions returned  were  those  of  Herman  Wal- 
ter and  K.  B.  Walter.  The  only  explanation 
given  by  the  trial  judge  of  his  refusal  to 
sustain  the  mottou  to  jcuppress  was  that  it 
was  shown  that  Mra.  Herman  Walters  and 
Hrs.  N.  E.  Walter  Is  one  and  the  same  per- 
son, and  that  she  was  the  wife  of  Herman 
Walters,  residing  at  the  place  given  in  the 
notice  and  interrogatories  as  the  residence 
of  the  witnesses  Interrogated.  Under  the 
decision  In  the  case  of  Faver  v.  Boblnson,  46 
Tex.  204,  it  would  seem  that  there  is  a  mate- 
rial difference  between  the  name  Waltera 
and  Walter,  buA,  slnee  the  statute  (article 
2274,  Rev.  St.)  ctmtains  the  requirement, 
which  must  be  substantially  observed,  that 
the  notice  of  an  intention  to  take  depotitiona 
shall  give  the  name  of  the  witness,  it  would 
seem  to  follow  that  the  depositions  in  ques- 
tion were  not  legally  taken,  and  were  not 
admissible,  unless  It  was-  shown  that  the 
purpose  of  the  law  had  been  substantially 
met.  Tb]s,  we  tbought,  was  not  done  by 
ahowlng  only  that  the  witnesses  who  tes- 
tified were  the  persons  whose  depositions 
were  Intended  to  be  taken.  One  purpose  of 
the  statute  Is  to  enable  the  party  against 
^A'hom  the  deposition  is  to  be  used  to  Identify 
the  wltneK  at  the  time  when  the  notice  is 
served,  and  the  only  Information  by  which 
this  is  ordinarily  done  Is  the  name  and  resi- 


dence given.  If  a  wrong  name  Is  given,  we 
think  that.  In  order  to  obviate  ttae  effect  of 
the  mistake,  it  shonM  appear  tiiat  tbe  party 
was  not  misled  or  prejudiced  by  it,  but  In 
fact  knew  what  witness  was  Intended.  The 
CTplanntioa  of  tbe  trial  judge  on  which  vre 
acted  in  granting  the  writ  does  not  show 
such  facts,  but  a  further  examination  of  tbe 
record  discloses  that  both.  Herman  Walter 
and  N.  E.  Walter  had  testifled  at  a  prerlons 
trial  of  the  case,  and  the  cross  Interrogato- 
ries propounded  by  plaintiff  In  error  show 
that  its  counsel  knew  that  the  penons  whose 
depositions  were  to  be  takm  were  the  ones 
who  had  so  testified.  Under  these  circum- 
stances, the  motion  to  suppress  their  depo- 
sitions was  properiy  overruled.  Jones  r. 
P(8tl,  60  Tex.  131. 

2.  Special  cfaai^  No.  5  w«8  as  fbllowa: 
"If  you  believe  from  the  evidence  that  the 
plaintiff  was  Injured  as  alleged,  but  that  at 
the  time  of  the  Injury  he  was  In  the  act  of 
attempting  to  get  upon  tbe  train  while  It  was 
in  motion,  or  was  in  the  act  of  getting  from 
the  train  while  It  was  in  motion,  and  that  at 
such  time  said  train  was  moving  so  rapidly 
that  the  plaintiff  endangered  his  person  In  so 
attempting  to  get  off  or  on  the  train,  and 
that  an  ordinarily  prudent  person  under  ttae 
same  or  similar  circumstances  would  not 
have  made  such  an  attempt  as  was  then 
made  by  plaintiff,  and  that  such  conduct 
of  plaintiff  directiy  contributed  to  his  In- 
Jury,  then  In  such  event  plaintiff  cannot  re- 
cover, and  you  will  find  your  verdict  in  favor 
of  tiie  defendant"  This  sought  only  to  have 
the  act  of  plaintiff  In  getting  on  or  off  tfae 
train  submitted  as  an  act  ot  negligence. 
The  contention  of  fact  to  wliich  It  was  di- 
rected was  tliftt  plaintiff  was  not  hurt  by 
being  thrown  from  the  car  by  a  sudden  Jerb 
thereof,  as  claimed  by  him,  but  was  Injured 
while  engaged  In  jumping  on  and  off  the 
train  In  motion.  The  charge  of  the  court 
gave  full  definitions  of  negligence  and  con- 
tributory negligence,  and  instructed  that, 
'^'hen  an  injured  peraon  Is  guilty  of  con- 
tributory negllg^ce,  he  cannot  recover  ft>r 
the  Injuries,  even  though  the  party  Inflict- 
ing the  injury  was  aiso  guilty  of  negli- 
gence." This  was  immediately  followed  by 
this  instruction:  "Whether  or  not  there 
was  negligence  on  the  part  of  the  defendant 
In  t^ls  case,  or  its  agents  or  servants,  in  tbe 
operation  and  control  of  Its  train,  and  fail- 
ure to  furnish  seats  for  Its  passengers,  if 
such  was  the  fact,  and  this  fact  was  tbat 
which  caused  the  Injuries  to  the  plaintiff,  if 
such  was  a  fact,  or  whether  there  was  negli- 
gence on  the  part  of  the  plaintiff  which  con- 
tributed to  his  own  Injuries  by  riding  on 
the  platform  or  by  Jumping  on  sod  off  tbe 
train  at  night  while  It  was  In  motion.  If 
such  was  so,  or  whether  plaintiff  knew  tbe 
platform  was  a  more  dangerous  place  than 
the  Inside  of  the  car,  and  whether  or  not 
plaintiff  was  a  youth  of  such  Immature  Judg- 
ment and  discretion  tbat  he  was  unable  to 
understand  the  nature  and-ectent  ofi  liie  per- 
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11  to  iililch  Iw-wu  tm^emtti  mder  titie  ctr- 
cmastancei'  a»  shovn  by  tbe  evtdtaoe^  are- 
qneatiiM  of  fact  for  jov  to  detemtoe  ttma 
th»  erldeaee  In  tte  casa"  Tit^Atber,  tbcN 
liistnwtlinv  iwi  oaty  gvre  fb»  imw  in  tin 
abstnet  bat  cttreet^  appllMl  It  to  ths  wt- 
den«e  r^cd  on  by  botb  tAalutlff  and  tteceul- 
ant,  and  ttiey  were  m  sufiMeirt'  compHance 
with  the  rule  wbteh  requires  that  the  faetar 
relied  on  to  estabHMi  a  dttam  shall  be  af- 
flrmatlvely  peoeurted  by  the  coart  upon 
proper  xeqacBt:  The  dlBbteacee-  between  the 
StBsral  cbatsB  and  the  reqanted  Instnietloa 
az»  menty  Ik  amngeneBt  and  verbiage. 
Thar  atate,-  In.  snbitinKe,  tile  same  ptopeal- 
tien.  AflknneAi 


HAHTiXtBD  FIBE  INS.  CD.  t.  WALKER. 
(Supxeue  Court  of  Texaa.   April  St  IdOL) 

INSDBAKC^AQENT— WARXU.MTT— WAIV- 
Ba— STATUTES— CO  NSTRUCITON 
-JURr— CHAROB. 

1.  A  sirilclthig  agent  of  defendnt,  whe  had 
taken  an  anpAu»tion  tor  insurance  on  plaiatUTs- 

^iD  house  la  another  componj,  which  was  re- 
jected, took  plaintiff's  application,  containing 
the  statement,  in  the  agent's  writing,  that  no 
apylieatian  had  beta  rejected  hy  any  company. 
By  the  tarms  oi.  the.  ajwlieatnn,  and  o<  tb* 
policy  issued  thereon.  1^  defendant's  general 
agent,  the  statements  In  the  application  were 
Diade  warranties.  imder  Rev.  9t.  art; 

wfaitb  prwidad'  that  easy-  penon  who  so- 
licited inauraace  on  behalf  of  any  iasorance 
company  should  be  held  to  be  the  agent  of  tha 
company,  &s  far  as  related  to  all  the  liabilities, 
duties,  re4|airen)ettts,  and  penalties  set  forth  in 
tbal  aet,  it  was-  error  to  charge  "that,  if  sad) 
solicitinjp  agent  knew  that  the  risk  bad  been 
declined,  then  the  fact  that  plaintiff  made  snch 
statement'  In  tbe  application  would  not  defear 
bia  right  to  recoTOT/'  since  by  the  statute  the 
company  was  not  bound  by  the-  ageat's  actc 
beyond  tlie  terms  of  the  statute,  which  did  not 
include  the  ri^t  to  waive  a  warranty. 

2.  Bar.  St  art.  pmrides  that  any  per> 
son  who  selieHs  iBsarsnee  on  b^alf  of  any  in- 
eamnce  company  shall  be  held  to  be  the  agent 
of  the  company,  "as  far  as  relates  to  all  the  lia- 
bilities, duties,  reqnimnents  and  peciilties  set 
forth  in  this  ebsoter."  lUs  article  is  a  copy  ol 
tb»  aeC  of  tbe  imh  legialatore  entltied  "An  aol 
to  define  who  are  agents  of  insurance  com- 
panies," etc.  Hrld,  under  the  act  authorizinjf 
rhp  rerialon  of  the-  laws,  which  required  the 
codifiecs  to  inclsde  the  former  laws  without 
makioa  radical  change  thsrein,  and  Bev.  St.  p. 
Iin5.  1  ID.  providing  that  the  Revised  Stat- 
utes, so  far  as  they  are  snbstantially  the  same 
as  the  laws  io  force  at  tbe  time  tbe  statntes 
pball  BOr  into  effect,  shall  be  censtmed  as  con- 
tiuoations  thereof,  that  the  "liabilities^  duties 
and  penalties"  referred  to  in  article  3093  are 
only  those  referred  to  in  the  act  of  18T&.  from 
wlucb  the  article  was  taken,  and  hence  the  ar- 
ticle docs  not  confer  any  power  or  authority 
on  any  such  person  with  reference  to  the  mak- 
ing of  Insnrance  contracts,  or  make  the  insur- 
nncf  company  IfaMe  for  his  acta,  except  as 
epeciflad  in  that  law. 

Error  to  court  at  dvfi  appeale  of  Seeoad  m- 
preme  Judicial  dletrict. 

Aetlon  by  A.  J.  Walker  against  tbe  Hart- 
ford Fire  Ineuranoe  Company.  From  a  judg- 
ment of  the  court  of  civil  app^la  (60  S.  W. 
SJfft  affirming  a  Jodgment  In  faror  of  plain- 
tiff, d^lBodnt  brlacB  etcor.  Berenad. 


Pinky,  ^rrtat  Bllierldge  ft  Btalidit.  fbr 
plaintiff'  in  error.  Stuart  &  BeH  and  C  R. 
Pmnnan,  fbr  defendant  In  error. 

BBOWX,  J.  On  the-  2d  day  of  MoreailMr. 
1808^  tbe  Etertfovd  Fire  Insurance  Company, 
thnnigh  Ita  general  agent  for  the  state  of 
a^aaaa.  B.  Orove^  Issued  and  deUvered  to 
A,  X  Walkw,  tbe  defendut  In  emr,  a  pel- 
Icy  of  iuaarance  fbr  |a,e^.71  jspw  a  ghi 
home  and  cutaln  gin-  machinery,  consisting 
of  englnee,  ballera,  ete.,  all  situated  in  Hon- 
tafpie  oenntyt  tbe  prapetty  oi  said  A  J. 
Walker.  The  proiwrty  vaa  deatroyed  by  Are;, 
and,  the  company  having  refused  to  pay  the 
peUcyv  thla  satt-  ma  Instituted  by  WaUnr 
to  neeTer-tiw  amomit  named  Ik  tbS'  psllcy. 
No  question  la  preaented  In  t3ila  court-  upon 
tbe  pleadlnga  of'  either  party,  bat  tiie  plead* 
Ings  of  bath  ace  snfflolent  to  present  the  ia- 
snes  vblch  the  ffrideace  tenda  to  aiwrart 
fkcti  are,  briefly,  that  J.  K.  ffiaBrkaa 
was  letal  agent  for  tbe  insuiance  compamy 
at  tiw  Gtty  of  GalDcaTllle^  rTbx.,  -miOx  aatboi^ 
Ity  to  reeelre  apirtlcationa  for  Insnmnoe  vp- 
on  giB  pnpazty,  and  to  forward  them  to  D. 
a.  QroTe,  at-  DaUaa,  Ten.,  who  alone  had 
the  power-  to  Isaac  a  poUcy-  i^n  that  elam 
of  property.  Blanton  bad  no  authority  to 
laaue  a  policy  for  the  {rialntlff  In  error  upon 
imiperty.  When  the  p<rflcy  waa  sent  by 
ChroTe  to  Blanton,  It  was  accwapanded  tqn 
Um  application,  upon  whi«h  was  tbe-  foBow- 
ing  Indoretment,  wfalcb  Walker  woe  lefulcei 
to  aign  betbre  tin  policy  should  be  dMv* 
ered:  **I  acknowledge  receipt  of  p<dley  No. 
11,680,  Issued  on  tUB  appHcatioa,  and  hereby 
warrant  that  I  hare  read  and  considered  all 
the  questions  and  answers  in  tbe  applica- 
tioa;  and  said  anawers  an  oovreetly  reonr^ 
ed  under  my  dSrection.  and  I  warrant'  them 
to  be  time  as  -wittten.  [Slgncdl  A  J.  Walk- 
er, Asaared."  When  ttie  policy  was  deltr- 
eied.  Walker  signed  the  Indorsement  above 
copied,  and  the  application  was  rrtnmed  to 
Gmve,  at  DaUasL  In  the  applicatioa  the  fM- 
lowlng  question  was  asked:  "lias  any  com- 
pany decUnsd  this  rishr*  Answer  "So." 
Walkor  had  before  that  time  applied, 
thnmidi  Blanton,  to  anotber  company  for  in- 
surance upon  tbe  same  property,  which  ap- 
plication was  refused;  and,  when  tbe  ai^- 
cation  to  plaintiff  In  enor  was  made.  Walk- 
or  did  not  know  that  it  was  to  be  sent  to  a 
different  cmnpany,  and  Manton  knew  at 
that  time  that  the  apidlcation  had  been  re- 
jected by  another  company.  "U'alker  could 
neither  read  nor  write,  eacept  to  sign  bis 
name:.  The  appUcation  contained  these  pro- 
visions: "[He]  covenants  and  agrees  to  and 
with  tbe  said  company  that  this  application 
is  c  Just,  true,  and  full  erpoaltion  of  alt  the 
facts  and  drcumstaDces  In  regard  to  the 
cmdltion.  sitnatlon.  Tahie,  and  rt^  of  the 
property  to  be  Insured,  and  that  do  f&ct  or 
lofbnnatton  material  to  the  risk  has  been 
omitted  or  wlthh^,  and  further  submits 
tbe  statements  and  answez*  foregoing  aa  a 
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basis  on  which  the  Insarauce  Is  to  Issue, 
and  that  they  are  auderstood  as  tormiog  the 
basis  and  a  port  ot  any  policy  contract  that 
may  be  Issued  hereon  by  the  Hartford  Fire 
Insurance  Company.  •  *  •  It  Is  farth«r 
understood  and  agreed  that  the  general 
agent  of  the  Hartford  Fire  Insurance  Com- 
pany alone  has  authority  to  act  for  the  com- 
pany tn  any  manner  as  to  the  insurance 
hereby  requested."  Upon  the  face  of  the  pol- 
icy, in  large  red  letters,  was  this  indorse- 
ment: "As  POT  written  and  printed  form 
attached  hereto;  special  reference  being  had 
to  the  assured's  appUcatloa.  No.  11,630,  <m 
file  In  this  company's  office  at  Dallas.  Texas, 
which  is  hereby  made  his  warranty  and  a 
part  of  this  policy.  It  being  specially  stipu- 
lated that  the  general  agent  signing  this  pol- 
icy alone  has  authority  to  represent  or  act 
(as  agent  or  otherwise)  for  the  company  in 
any  manner  as  to  this  policy."  The  policy 
contained  the  following  provisions  pertinent 
to  the  question  presented:  "This  policy  Is 
made  and  accepted  subject  to  the  foregoing 
stipulations  and  condltltHis,  together  with 
such  other  proTislons,  agreements,  or  condl- 
tlons  as  may  be  Indorsed  thereon  or  added 
thereto;  and  no  officer,  agent,  or  other  rep- 
resentative of  this  company  shall  have  pow- 
er to  waive  any  condition  or  provision  of 
this  policy,  except  such  as  by  the  terms  of 
this  policy  may  be  subject  to  agreement  in- 
dorsed  hereon  or  added  hereto,  and,  as  to 
such  provisions  and  conditions,  no  officer, 
agffiit,  or  other  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provision  ot  ■  condition,  unless 
such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto;  nor  shall  any  privilege 
or  pomlBslon  affecting  the  Insurance  under 
this  policy  eiUst  or  be  claimed  by  the  insured 
unless  BO  written  or  attached."  And  fur- 
ther: "Special  reference  being  had  to  the 
assured's  application,  on  which  this  policy 
la  Issued,  and  whldi  is  made  a  part  hereof." 
Tlie  policy  also  contained  the  usual  clauses 
of  forfeiture. 

The  trial  judge  gave  the  followliig  charge 
to  the  Jury:  "In  his  apidicaUon  for  this  In' 
Borance  the  plaintiff  was  asked  the  foUow- 
Ing  question,  tIe.:  'Has  any  company  de- 
clined this  risk?*  To  which  he  answered: 
*No.'  Now,  you  are  Instructed  that,  if  any 
company  had  declined  such  risk,  then  the 
plaintiff  cannot  recover,  unless  yon  believe 
from  the  evidence  that  Bsld  Blanton  knew 
that  said  risk  had  been  declined;  but,  If  said 
Blanton  knew  that  said  ilsfc  had  beoi  de- 
clined, then  the  fact  that  plaintiff  answered 
BiUd  question  'Xo'  would  not  defeat  his  ri^t 
to  recovM."  Tbe  jury  returned  a  venUct 
for  the  plaintiff,  upon  wtich  judgment  was 
rendered  by  the  district  court,  snd  affirmed 
by  the  court  of  civil  appeals.  00  S.  W.  820. 

The  evidence  did  not  authwize  ttae  district 
court  to  asBome  that  Blanton  had  authority 
•to  Issue  policies,  and,  upon  that  sssnmption. 
to  chaise  that  his  knowledge  of  the  former 


rejection  of  the  risk  would  estop  the  company 
to  claim  the  benefit  of  the  warranty.  The 
chai^  complained  of  can  only  be  sustained 
upwi  the  ground  that  article  3098  of  the  Re- 
vised Statutes  declares  the  solicitor  of  losur- 
ance  to  be  the  general  agent  of  the  company, 
and  conferred  upon  Blanton  authority  to  issue 
policies  of  Insurance  in  the  name  of  the  Hart- 
ford Fire  Insurance  Company. 

The  16th  legislature  enacted  a  law  entitled 
"An  act  to  define  who  are  agents  of  Insur- 
ance companies  and  to  fix  their  llablUty  for 
acting  without  authority  of  law,"  the  first 
section  of  which  reads  as  follows:  "Be  it  en- 
acted by  the  legislature  of  the  state  of  Texas, 
that  any  person  who  solicits  insurance  on  be- 
half of  any  Insurance  company,  whether  In- 
corporated under  the  laws  of  this  or  any  other 
state  or  foreign  government,  or  who  takes 
or  transmits  other  than  for  himself  any  ap- 
plication for  insurance  or  any  policy  of  in- 
surance to  or  from  such  company,  or  who  ad- 
vertises or  otherwise  gives  notice  that  he  will 
receive  or  transmit  the  same,  or  who  shall  re- 
ceive or  deliver  a  policy  of  insurance  of  any 
such  company,  or  who  shall  examine  or  In- 
spect any  risk,  or  receive  or  collect,  or  trans- 
mit any  premium  of  Insurance,  or  make  or 
forward  any  diagram  of  any  building  or 
buildin^B,  or  do  or  perform  any  other  act  or 
thing  in  the  making  or  consummating  of  any 
contract  of  insurance  for  or  with  any  sueh 
insurance  company  other  than  for  himself,  or 
who  shall  examine  into  or  adjust  or  aid  in 
adjusting  any  loss  f or  w  on  behalf  of  any 
such  insurance  company,  whether  any  of  such 
acts  shall  be  done  at  the  Instance  or  request, 
or  by  the  employment  of  such  Insurance  com- 
pany, or  of  or  by  any  broker  or  other  person, 
shall  be  held  to  be  l^e  agent  of  the  company 
for  which  the  act  Is  done  or  the  risk  Is  taken, 
as  far  as  relates  to  all  the  liabilities,  duties, 
requirements  and  penalties  set  forth  In  this 
act"  Sp.  Sess.  1879,  c.  86.  This  section  ot 
the  law  of  1879  constitutes  artlde  3003.  ex- 
cept that  for  the  word  "act,"  as  used  In  the 
original  statute,  the  codlflers  used  the  word 
"chapter,"  as  shown  in.  parentheses.  In  the 
act  of  the  legislature  authorizing  the  revision 
ot  the  laws  of  the  state  which  became  a  law 
In  1891,  the  codlfiers  were  required.  In  re- 
vising the  laws,  to  Include  all  articles  of  the 
former  Revised  Statutes  whidi  had  not  been 
repealed,  and  to  add  In  their  order  the  amend- 
ments of  the  Revised  Statutes,  where  they 
were  expressed  as  amendments  of  certain 
articles.  In  the  order  In  which  they  Should 
come  according  to  fhelr  subjects  and  the  num- 
bers of  the  articles  given;  and  concerning 
other  statutes  this  language  Is  used:  "And 
all  other  of  said  statutes  passed  as  afore- 
said which  are  general  and  poroaneat  In 
their  nature  Bhall  be  collated  and  arranged 
Into  their  proper  ttUeB,  chapters  and  arti- 
cles with  marginal  references  and  chapter 
head-lines  similar  to  those  used  In  the  pres- 
ent Revised  Statutes;  provided,  that  in  re- 
vising the  Btatntes  referred  to  In  this  sec- 
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tlon,  said  commissioners  shall,  without  mak- 
ing radical  chaDges  therein,  so  revise  them 
as  to  render  tbem  concise,  plain  and  intelli- 
glble."  The  commissioners  for  revision 
were  not  authorized  to  make  changes  In  the 
Bnbstance  of  the  statute  laws  of  the  state, 
but  simply  to  arrange  them  In  convenient 
form.  To  make  sure  that  the  laws  of  the 
state  were  not  materially  changed  by  such 
revision,  the  legislature  which  adopted  the 
Code  as  revised  enacted  a  chapter  of  gen- 
eral provisions  to  govern  la  the  construction 
and  application  of  the  laws  embraced  in  the 
Revised  Statutes  (page  1105),  of  which  gen- 
eral provisions  section  19  Is  in  these  words: 
"That  the  provisions  of  the  Revised  Stat- 
utes, BO  far  as  they  are  substantially  the 
same  as  the  statutes  of  this  state  In  force 
at  the  time  when  the  Revised  Statutes  shall 
go  into  effect,  or  of  the  common  law  in  force 
In  this  state  at  the  said  time,  shall  be  con- 
strued as  continuations  thereof  and  not  as 
new  enactments  of  the  same."  Article  3003 
Is  substantially  the  same  as  section  1  of  the 
act  of  1879,  before  quoted,  and  we  must  con- 
strue the  language  of  that  article  as  we 
would  the  act  of  1879.  By  using  the  lan- 
guage, "shall  be  held  to  be  the  agent  of  the 
company  for  which  the  act  Is  done  or  the 
risk  Is  taken  as  far  as  relates  to  all  the  lla- 
bilitles,  duties,  requirements  and  penalties 
set  forth  in  this  act,"  the  legislature  meant 
the  liabilities,  duties,  and  penalties  pre- 
scribed in  the  subsequent  sections  of  the  act 
named,  which  were  that  the  person  who  per- 
formed such  acts  for  any  Insurance  com- 
pany which  had  not  compiled  with  the  laws 
and  requirements  of  the  statute  should  be 
guilty  of  a  misdemeanor,  subject  to  the  fines 
and  penalties  prescribed  In  section  2  of  the 
act,  and  that  such  person  should  be  person- 
ally liable  for  the  taxes  which  might  be 
assessed  against  the  compauies  thus  repre- 
sented, and  should  also  be  liable  to  the  pol- 
icy bolder  for  any  loss  sustained  upon  the 
policy  issued  by  him.  The  liability  of  the 
company  prescribed  by  the  act  was  that, 
being  thus  represented  in  the  state,  it  should 
be  considered  as  doing  business  In  this  state, 
and  subject  to  taxation,  the  same  as  other 
insurance  companies  that  were  regularly  en- 
gaged in  the  business.  This  law  declared 
the  person  performing  the  acts  specified  to 
be  the  agent  of  the  company  for  which  he 
acted,  either  by  appointment,  or  who  as- 
sumed to  act  without  authority  for  the  pur- 
pose of  punishing  the  person  performing  the 
acts,  and  to  make  him  liable  to  the  state 
and  others  for  acta  so  performed,  and  also 
to  make  him  agent  of  the  company  so  far 
as  to  render  it  liable  for  taxes  for  doing  busi- 
ness within  the  limits  of  this  state;  but 
that  act  did  not  purport  to.  confer  any  pow- 
er or  authority  upon  such  persons  with  ref- 
erence to  the  making  of  contracts,  or  to 
make  the  Insurance  company  liable  for  any 
act  that  he  did,  except  as  specified  in  that 
law.    If  tlie  language  quoted  from  article 


3093  be  construed  to  refer  to  the  chapter  of 
which  it  is  a  part,  instead  of  the  original 
act  of  the  legislature  for  the  scope  of  the 
agency,  then  the  eCFect  of  the  law  In  declar- 
ing such  person  to  be  the  agent  of  the  Insur- 
ance company  cannot  be  held  to  confer  pow- 
ers to  contract  which  are  not  expressed  In 
the  law,  but  the  matter  of  authority  would 
depend  upon  the  terms  of  his  appointment, 
or  upon  facts  which  would  show  the  extent 
of  bis  power.  The  construction  which  the 
court  of  civil  appeals  places  upon  the  law 
would  constitute  one  a  general  agent  who 
advertises  as  agent  of  a  company,  or  makes 
and  forwards  a  diagram  of  a  building  for 
another,  for  the  statute  applies  to  such  in 
the  same  terms  as  to  a  solicitor  of  Insur- 
ance. For  the  error  committed  by  the  trial 
court  In  giving  the  instruction  complained 
of,  the  Judgments  of  the  district  court  and 
the  court  <tf  civil  appeals  are  teyeneA,  and 
the  cause  Is  remanded. 


BBADSHAW  v.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  March 

20,  1901.) 

ADULTBHT— BVIDBNCE-BUPS"ICIENCT. 

Bvldence  that  defendant  and  her  alleged 
paramour  lived  In  the  same  house,  occupying 
separate  rooms,  is  not  sufficient  to  support  a 
verdict  that  defendant  was  guilty  of  adultery, 
in  the  absence  of  proof  of  any  carnal  inter- 
course between  them,  or  that  he  contributed  to 
her  support. 

Appeal  from  Johnson  county  court;  W.  D. 
McKay,  Judge. 

Pearl  Bradshaw  was  convicted  of  adultery, 
and  appeals.  Beversed. 

W.  H.  Bledsoe  and  D.  H.  Watkins.  for  ap- 
pellant.  D.  B.  Blmmons.  Acting  Aast  Atty. 

Gen.,  tor  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  adulteiT,  and  her  punishment  assessed 
at  a  fine  of  $100,  and  she  prosecutes  this  ap- 
peal. 

The  indictment  was  in  two  counts, — one 
for  carnal  Intercourse  between  appellant  and 
Jim  Johnson,  appellant  being  married  to  an- 
other person,  and  the  paramours  alleged  to 
be  living  together;  the  other  count  charging 
adultery  by  habitual  carnal  intercourse,  the 
parties  not  living  together.  Appellant  com- 
plains of  the  charge  of  the  court  on  the 
ground  that  there  was  no  evidence  Justifying 
a  charge  on  habitual  carnal  Interooorse  be- 
tween the  parties,  nor  was  there  any  evi- 
dence Justifying  a  charge  on  carnal  Inter- 
course on  the  allegation  that  the  parties  tired 
together;  so  that  really  the  contention  of  ap- 
pellant is  to  the  effect  that  the  evidence  does 
not  support  the  conviction.  We  have  exam- 
ined the  record  carefully,  and,  in  our  opinion, 
the  testimony  falls  to  show  that  the  parties 
lived  together.  True,  one  witness  says  in  a 
general  way  that  the  parties  lived  togeth- 
er, but  when  cross-examined  It  is  evident 
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that  his  statement  was  not  based  on  knowl- 
edge of  aoy  fact.  To  support  tie  convic- 
tion upon  the  count  ctaarglns  the  parties 
with  Ilrlug  together  and  commlttli^  adul- 
tery, there  must  be  something  more  than  the 
fact  that  the  parties  lived  on  the  same  place, 
or  even  in  the  same  house.  Ledbetter  v. 
State,  21  Tex.  App.  a«S,  17  S.  W.  427;  Bird 
V.  State.  27  Tex.  App.  635.  11  S.  W.  641; 
Thomas  v.  State,  28  Tex,  App.  300,  12  S.  W. 
1098,  While  the  proof  on  the  part  of  the 
state  showed  that  the  parties  lived  In  the 
same  house.  It  was  also  shown  that  they  Ifved 
and  Inhabited  separate  and  distinct  rooms  in 
said  house.  There  Is  in>  testimony  snggest- 
ing  flrat  Johnson  supported,  maintained,  or 
aided  In  supporting  his  paramour.  Pearl  Brad- 
shaw,  the  appellant,  M6re  than  this,  there  Is 
no  act*  of  carnal  Intercourse  shown  between 
the  parties.  The  most  that  can  be  said  is 
that  there  are  clrAmstanees  indicating  they 
might  have  had  carnal  Intercourse,  but  cer- 
tainly there  Is  nothii^  to  show  they  had  ha- 
bitual carna!  Intercourse.  Because,  In  our 
opinion,  the  evidence  does  not  support  the 
verdict  of  the  Jury,  the  Judgment  la  reversed, 
and  tbe  cause  remanded. 


Bx  parte  WHITI9EY. 
(Court  of  Criminal  Appeals  of  Texas.  Blarch 
20,  1901.) 
BEABCA8  0ORPV8— APPBAL. 

Where  the  evidence  is  not  in  the  record  on 
an  aspeal  from  an.  order  denyin^t  the  relief 
sought  by  a  writ  of  habeas  corpiiit,.  the  ded- 
ston  of  the  trial  coart  will  be  sustained. 

Appeal  ftom  district  court,  Harris  county; 
A.  C  Allen,  Judge. 

Habeas-  corpus  by  Haipb  Whitney,  alfaa 
Balpb  WtuBtOB.  Prom  a  Judgment  denying 
the  relief  demanded,  the  petitioner  appeals. 
Affirmed. 

D.  E.  Simmona,  Acting  Asst.  Atty.  Gcn.^ 
for  the  State. 

BROOKS.  J.  Appellant  sued  out  a  writ  of 
habeas  corpus  before  the  Judge  of  the  crim- 
inal dtatrlct  court  of  Harris  county  asking 
for  a  discharge  from  further  prosecution  un- 
der the  indictment,  or.  In  the  event  that  the 
court  should  not  do  this,  that  fats  bail  be 
reduced.  Appellant  Is  Indicted  for  rape. 
There  Is  no  statement  of  the  evidence  In  the 
record  before  us,  and  hence  nothing  upon 
which  to  predicate  a  conduslon  other  than 
that  reached  by  the  trial  court.  The  trial 
court  haR  fixed  the  ball  of  appellant  at  the 
sum  of  94>O0O.  The  Judgment  Is  affirmed. 


GRAHAM  V.  STATB. 
(Court  of  Crimlnai  Appeals  of  Texas.  March 

20,  1001.) 

HOUICIDBI  ~~  SELF-DBPBN8B  —  ETIOBNCB  OF 
CO-CONSPIRATOR— INSTRUCTIONS. 
1,  Whei-e  the  evidence  shows  that  deceased 
was  coming  towards  defendant  and  attempting 


to  draw  his  pistol  when  lie  was  Wiled,  an  In- 
stroetioB  that  if  deceased  drew  and  pmnled  a 
pistol  towards  defendant,  and  if  the  latter  kilt- 
ed deceased  wbila  at.'ring  under  a  reasoaaUe 
expectation  or  fear  of  death  or  great  bodily  in- 
jury, he  cannot  be  convicted  therefor,  is  erro- 
neous, since  it  nekcs  defesdant's  right  of  self' 
dMEeoss  dependent  on  the  actual  preseotatiMi 
of  the  pistol. 

2.  An  instruction  that  if  deceased  made  an 
Eittsck  on  defendant  of  a  maimer  and  character 
cMuing  the  latter  to  hare  a  reasmabt*  expecta- 
tion of  death  or  great  bodilj  injury,  and  de- 
ceased was  killed  by  defendant  as  a  result 
thereof,  the  latter  cannot  be  conrieted,  is  er* 
i-oneotis.  since  defeadant  was  nsl  lequbed  to 
wait  until  deceased  ttctrtaHtr  assanlted'htak 

3.  Where  a  homicide  is  charged  as  the  resnlt 
of  a  conspiracy,  and  the  evidence  thereof  Is 
confflcting,  the  jary  sboiitd  be  instmcted  Aat 
aets  and  daclantloiis-  ot  an.aUegad  oe>cawp|nf 
tor  ot  defendant  nnnot  \»  coasiderad  unless 
the  conspiracy  is  shown  bayond  a  reasonable 
doubt. 

Appeal  from  dtetrtct  court,  Bobertaon 
county;  W.  0>  Taliaferro,  Judge. 

Guy  Graham  was.  convicted  of  murder  In 
the  first  degree^  and  I^e  appeals.  Be¥enad. 

Franfc  Andrews  and  Campliell  &  Gann,  for 
appelhmt  Robt  A.  John.  Asst  AttTv  CfM.. 
for  the  State. 

DAVIDSON,  P.  J.  Appellaut  was  conrtet- 
ed  of  murder  In  the  first  degree,  and  Us  ptm- 
isfament  assessed  at  confinement  In  the  peni- 
tentiary fbr  life. 

The  court  charged  the  jury:  '*lt  you  be- 
lieve, from  the  evidence  that,  on  or  about 
the  thne  alleged,  defendant  was  paaslns 
near  the  place  where  deceased.  A.  I*  Bos- 
well,  wns  at  work  in  his  field,  and  deceased 
drew  and  presented  a  pistol  at  and  towante 
defendant,  and  that  such  conduct  on  the  part 
of  the  deceased  cattsed  defendant  to  have  a 
reasonable  expectation  or  fear  of  death  or 
serious  bodily  Injury,  and  that,  acting  under 
such  reasonable  expectation  or  fear,  defend- 
ant shot  and  killed  deceased,  you  shouW  ac- 
quit defendant."  Exception  was  reserved  to 
this  charge.  The  testimony  In  the  record 
iu  this  connection  was  that  detailed  by  ap- 
pellant. He  stated  that,  while  passing  near 
the  cross  fence  betwea  his  property  and 
that  of  deceased,  his  brother,  wlio  was  some 
distance  away,  hallooed  at  him:  '"Look 
out!  Boswell  Is  about  to  shoot  yon.  Run.' 
I  whirled  to  look,  and  as  I  had  my  left  side 
towards  him—  I  could  not  see  out  of  my 
left  eye,  and  not  very  well  out  of  the  right 
one,  owing  to  bruises  and  swelling  on  my 
face.  As  I  turned  I  saw  Boswell  make  a 
step  or  two  towards  me.  He  seemed  to  be 
saying  something,  which  I  did  not  under- 
stand; and  I  saw  him  throw  bis  right  hand 
around  to  hlfi  left  side,  and  saw  him  draw 
out  a  pistol.  Just  as  he  did  this  I  shot  him.** 
The  statement  of  appellant  on  the  cross-ex- 
amination In  regard  to  tlUs  matter  is.  In  sub- 
stance, the  same  as  that  above  detailed. 
This  i^rge  was  erroneous.  It  made  appel- 
lant's right  ot  self-defoise  d^ad  on  the 
fact  that  deceased  drew  and  presented  a 
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pistol  at  Rsd  towards  appeHmt.  This  elim- 
inalxa  the  right  of  adf-defense  on  apparent 
danfer.  The-  erideooe  does  not  Bbow  that 
deceased  precented  a.  pistol  at  and  towards 
defendant 

The  court  also  charged  In  thla  connection 
t:tiat  if  tbe  Jury  believed  at  the  time  ot  the 
killing  tliat  deceased  had  made  an  attack 
an  defendant;  which,  from  the  manner  and 
character  of  It,  caused  him  to  bare  a  rea- 
aouaUe  expectation  or  fear  ot  death  '00  aoi- 
ona  bodUr  Inliur,  and  that  under  thosa  dr- 
cnmstHneea  tlie  klUlag  occurred,  tbe  Jury 
should  acquit  Tliis  was  also  an  InfMnge- 
moit  of  the  doctrine  of  apparent  danger, 
nndtf^  tha-  facta  of  tbls  c»e.  Phlppe  t. 
State.  84  Tex.  Gr.  B.  SeiK  81  8.  W.  SST;  Stew<- 
art  T,  States  40  Tex.  Cr.  B.  649.  Bl  S.  W.  907. 

Xzeeptton  vm  also  xewrred  to  the  f ol> 
lowing  cfaarse  <rt  tlie  court:  *V  yvti.do  not 
bcUew  ftom  tbe  evldBnc^  beyond  a  reason- 
abla  doobt^  tbat  thwe  woa  an  agisnnait  or 
eonsplnuor  betweoi  ditfeadant  and  Bagene 
f^xaham  to  take  tbe  Itte  at  deceased,  or  to 
do  Urn  aerlouB  bodily  Injury  that  might  re* 
antt  in  Ua  death,  yon  will  not  comlder  any 
fbcta  or  dramutancea  In  erldeace,  If  any; 
that  may  tend  to  abaw  pr^taration  on  tbe 
part  of  Ht^ene  Orahftm  fu  ttse  commission 
of  sucb  offloiae.  In  reaching  yoor  Terdict" 
Thla  ia  tbe  only  diarge  on  the  subject  of 
consplra^  giren  by  tbe  trial  cooot  Upon 
another  trial  thla  IsBoe  ataoidd  be  pneanited 
afBrmatlrely.  and  the  Jury  InBtrncted  snb- 
sta ntlaHy  that,  before  the  acts  and  decIara^ 
tioois  of  Ba^ene  Orabam  can  be  conaidered 
aa  eTfduee,  it  most  be  aliown  beyond  a  vea- 
aonable  donbt  that  a  coaufdsaey  ezlated  be* 
tween  the  parttea.  We  ate  not  ondertaUng 
to  ^Te  a.  form  of  chaqpe,  bnt  rim^  caUlnv 
the  comifs  attention  to  die  matt^.  Wbere 
tbe  teattnicmy  leavea  In  dxnOxt  the  qneatlon 
ot  consphawy  In  acting'  togeUiu  In  tbe  com- 
miestoa  of  a  crime,  tbe  chaife  aboald  enre* 
firily  gnaid  the  law  applicable  to  sncb  a 
state  of  case.  The  Judgment  is  reTeataad, 
and  the  cause  remanded. 


VILLERSIAL  t.  STATE. 
<Conrt  ot  Criminal  Appeals  of  Texas.  March 

20.  i!>01.) 

MUHDER— ABSENT  WITNESS  —  CONTINUANCB- 
ARRAIONHENT  —  RECITAL  IN  JUDGMENT  — 
APPBAL— CHALLENOBS  OVERRULED  —  BTI- 
DBNCB'-OOMPBTENCT  —  HOTIVB  —  QtSTBUC- 
TI0N3-CIRCUHSTANTIAL  EVIDBNCE-ISSUB 
NOT  RAI3ED.-THREATS-REASONABLE  DOUfiT 
—EXCULPATORY  BVIDBNCB. 

1.  Where  an  application  for  a  coatlnnance 
tor  the  purpose  of  procnriog  a  witness  to  prove 

ao  alibi  was  so  tadeflnite  aa  not  even  to  mani- 
fost  the  opportuDity  of  tbe  absent  witness  to 
be  ab)e  to  testify  as  to  the  alibi,  it  was  proper- 
ly denied. 

2.  Wbere  a  judgmwt  of  conrlctioD  recited 
that  defendant  was  properly  arraigu'ed,  sacb 
recitnl  I1  conclasWe  on  appeal. 

8.  Where  tbe  court  Id  a  murder  trial  over* 
ruled  some  of  defendant's  challenges  for  cauas. 


thus  forcing  the  t»e  of  peremptory  chall«tges, 
and  in  consevunce,  other  jurors  wete  impair 
eled  without  defendant  being  allowed  to  chal- 
lenge them,  hot  the  latter  failed  to  show  that 
he  was  forced  to  take  an  objectionable  juror, 
its  action  is  not  cause  for  rewrsal. 

4.  Where  deceased's  wife  was  not  uuiried 
at  her  brother-in-law's  house  because  the  latter 
was  opposed  to  her  marriage  to  deceased,  out 
of  which  rose  a  bitterness  on  the  part  ot  the 
brother-in-law  towards  deceased,  evidence 
thei-eof  w&s  adniisaible  in  tbe  prosecution  of  tlie 
brother-in-law  for  murder  to  sliow  motive  and 
III  feeling. 

5.  Where  the  coert  gare  the  usual  charge  as 
to  circumstantial  evidence,  and  a.  further 
charge,  requested  by  defendant,  on  tbe  same 
subject,  there  was  no  ground  Cor  the  objectiott 
that  no  applicution  of  the  law  of  drcoBis^nttal 
«ridenre  to  the  case  as  trial  was  made^ 

6.  Wbere  tha  issue  of  manslaughter  was  net 
raised  by  the  evidence,  it  was  not  error  to  omit 
to  charge  on  that  subject. 

7.  Ad  iastmetion  that  the  Jury  la  dellberaday 
OB  the  case  should  not  refer  to  any  matter  or 
issue  not  in  evidence,  nor  separate  from  each 
other,  nor  talk  with  any  one  not  of  the  jury, 
and  that  violation  of  the  injunction  would'  be 
punished  severely  tiy  tbe  court,  was  not  Improp- 
er as  a  threat  calculated  to  mislead  and  prej- 
udice the  jury. 

8.  Where  an  instruction  explains  the  defense 
of  aa  alibi,  and  states  that,  if  "Vbe  evidence" 
raised  a  reasenable  doubt  a»  to  tbe  presrace  of 
defendant  at  the  place  where  the  oSonse  was 
committed  at  the  time  of  its  commission,  tbe 
jury  must  find  defendant  not  guilty,  such  ia- 
stmetion was  not  improper  aa  requiring  excni- 
pBlory  evidence  to  roue  a  reasonable  doubt. 

Appeal  from  district  court,  Duval  county; 

A.  li.  McLane,  Judge. 

Felix  VlUweal  was  ouiTictBd  ot  munder, 
and  he  appeela  Afflnned. 

Coc^wood  A  Oo^wood,  ftor  appellant  D. 

B.  cnmmona,  AcHng  Asst  Atty.  Gen.,  tor  the 

BROOKS,  J.  Appellant  waa  coBTlcted  ot 
monlter  In  the  seemid  degree,  and  his  punish- 
ment assessed  at  20  years*  conflnemeat  la 
tbe  praltentiaiT. 

Appelant  Insists  ttie  court  erred  In  orer- 
mling  bis  application  for  a  ooatlnnance.  We 
do  not  think  tlie  abaent  wltncmios'  testimo- 
ny, as  stated  In  the  applleatioiu  could  or 
would  have  precluded  tbe  presence  of  appe- 
lant at  the  scene  of  the  homicide,  since  the 
aivUcAtlon  is  so  vague  and  Indeflaite  in  it* 
terms  aa  not  to  make  it  c«taln.  An  applica- 
tion f«-  continuance  to  iwove  an  allM  ahonid 
be  so  definite  as  to  tbe.  statwent  of  the 
facts  as  would  manifeat  at  least  the  oppor- 
tunity of  the  witness  to  be  able  to  testify  as 
to  the  alitri.  This  does  not  appear  In  tbe 
application  before  us.  Pilot  v.  State,  8B  Tex. 
Or.  App.  016,  48  a  W.  112.  1024;  Undei^ 
wood  T.  State,  38  0^  Cr.  App.  108,  41  8. 
W.  618;  Blake  v.  State.  SS  Tex.  Cr.  App.  377. 
48  9.  W.  107;  Garrett  t.  State,  87  Tex.  Cr. 
App.  lOS,  38  &  W.  1017.  89  S.  W.  106. 

App^nt  contends  that  he  was  i^accd  up- 
on trial  without  being  azmlgnad.  Judg- 
ment aliowa  this  cmitraitloa  to  be  without 
merit,  as  it  recites  he  was  property  ar- 
nigned. 

Appellant  contends  the  court  erred  In  over- 
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raUng  his  challeSKe  for  cause  to  the  juror 
S.  Burchett,  and  compelling  him  to  exhaust 
one  of  his  peremptory  ^allenges.  The  ob- 
jection to  the  Juror  was  that  be  had  con- 
scientioua  scruples  as  to  the  Infliction  of 
capital  punishment  for  crime,  which  objec- 
tion was  overruled,  the  court  holding  that 
only  the  state  was  entitled  to  such  chal- 
lenge tor  cause;  and  "that  thereafter  de- 
fendant exhausted  all  of  his  peremptory 
challenges  before  the  Jury  was  completed, 
and  other  Jurors  were  Impaneled  without 
his  being  allowed  to  challenge  them."  Two 
other  bills  present  the  same  matter  with 
reference  to  other  Jurors.  But  in  neither  in- 
stance does  appellant  show  be  was  forced 
to  take  an  objectionable  Juror.  We  have 
held  that  merely  to  say  a  Juror  obJectloDable 
to  defendant  was  Impaneled  and  sat  upon 
the  Jury  Is  not  an  exception  sufficient  to 
raise  the  question  of  the  Juror's  status  on 
appeal  (Hudson  v.  State,  28  Tex.  App.  328, 
13  S.  W.  388;  Rlppey  v.  State,  29  Tex.  App. 
87,  14  8.  W.  448);  and  certainly  where  ap- 
pellant urges  no  grotmd,  and  it  is  not  in- 
sisted that  the  Juror  was  even  objectionable. 
It  clearly  would  not  be  cause  for  reversal. 
Appellant  showing  no  Injury,  we  do  not 
think  the  court  erred  in  the  matter  com- 
plained of  In  the  bin  of  exceptions. 

Appellant  objects  to  tbe  state  proving  by 
his  sister-in-law  Dolores  Garaa  (wife  of  de- 
ceased) why  she  did  not  get  married  at  de- 
fendant's bouse.  The  court  overruled  his  ob- 
jection, and  witness  testified  that  the  rea- 
son was  defendant  objected  to  her  marry- 
ing deceased,  and  out  of  that  marriage  grew 
a  bitterness  on  the  part  of  defendant  to- 
wards deceased.  This  was  admissible  on  the 
question  of  Intent,  motive,  animus,  and  ill 
feeling  on  the  port  ot  defendant  towards  de- 
ceased. 

Appellant  objects  to  the  charge  of  the 
court  because  it  makes  no  application  of  the 
law  of  circumstantial  evidence  to  the  case 
on  trial,  or  any  of  Its  Issues,  and  fails  to  In- 
struct as  to  the  consequence  of  failure  on 
tbe  part  of  the  state  to  so  prove.  The  court 
gave  the  usual  charge  on  circumstantial 
evidence,  and  it  was  not  necessary  to  give  a 
further  instruction  than  as  there  c<mtained. 
Howevw,  the  court  gave  the  Jury  the  follow- 
ing special  charge,  No.  6.  asked  by  appel- 
lant: "That,  to  warrant  a  conviction  on 
circumstantial  evidence,  each  fact  necessary 
to  tbe  conclusion  sought  to  be  established 
must  be  proven  by  competent  evidence  be- 
yond a  reasonable  doubt;  and  all  the  facts 
necessary  to  such  conclusion  must  be  con- 
sistent with  each  other,  and  with  the  main 
fact  sought  to  be  proved;  and  the  circum- 
stances, taken  together,  must  be  of  a  con- 
cluslve  nature,  leading  on  the  whole  to  a 
satisfactory  conclusion,  and  producing  In  ef- 
fect a  reasonable  and  moral  certainty  that 
the  accused,  and  no  other  person,  committed 
tbe  offense  charged.  The  mere  union  of  a 
limited  uambOT  of  hidependent  clrcumstao- 


ces,  each  of  an  Imperfect  and  IncmdnBlve 
character,  will  not  Justify  a  conviction. 
They  must  be  such  as  to  generate  and  Justi- 
fy full  belief  according  to  the  standard  rule 
of  certalnl?.  It  Is  not  sufficient  Oat  they 
coincide  with  and  render  probaUe  the  guilt 
of  the  accused,  but  they  must  odnde  every 
other  reasonable  hypothesis.  Xo  other  con- 
clusion but  that  of  the  guilt  of  the  accused 
must  fairly  and  reasonably  grow  out  of  the 
evidence,  but  the  facts  must  be  absolutely 
lucompatiUe  with  Innocence,  and  Incapable 
of  explanation  upon  any  other  reasonable 
hypothesis  than  that  of  guilt" 

The  court  did  not  err  In  falling  to  charge 
the  law  of  manslaughter,  since  the  issue  is 
not  raised  by  the  evidence. 

Appellant  also  objects  to  the  addenda  at- 
tached to  the  charge  of  the  court  on  the 
ground  that  It  is  not  the  law  of  the  case, 
but  a  fhreat  to  the  Jury,  calculated  to  mis- 
lead and  prejudice  them  against  appellant's 
defense.  That  portion  of  the  charge  Is  as 
follows:  "In  deliberating  upon  this  case 
you  ai'e  Instructed  not  to  refer  to  or  discuss 
any  matter  or  issue  not  in  evidence  before 
you;  neither  shall  you  separate  from  each 
other,  nor  talk  with  any  one  not  of  your 
Jury;  and  a  violation  of  this  Injunction  will 
be  punished  severely  by  the  court"  We 
heartily  commend  and  Indorse  the  clause  Just 
quoted,  and,  instead  of  being  eiror.  It  is 
highly  praiseworthy  In  trial  courts  to  warn 
the  Jury,  and  Insist  that  under  no  circum- 
stances shall  they  consider  any  issue  not 
in  evidence  before  them.  This  has  frequent- 
ly been  the  cause  of  reversals,  and  It  Is  cer- 
tainly commendable  in  trial  courts  to  en- 
deavor to  confine  the  deliberations  of  the 
Jury  to  the  law  and  evidence  as  adduced. 

Appellant  urges  error  In  the  following  por- 
tion of  the  charge  of  the  court:  "Among 
other  defenses  set  up  by  defendant  Is  what 
is  known  in  legal  phrttseology  as  an  alibi; 
that  is,  that  If  the  offense  was  committed  as 
alleged,  then  the  defendant  was  at  the  time 
of  the  commission  thereof  at  another  and  dif- 
ferent place  from  that  where  such  offense 
was  committed,  and  therefore  was  not  and 
could  not  have  been,  the  person  who  com- 
mitted the  same.  Now,  If  the  evidence  rais- 
es in  your  minds  a  reasonable  doubt  as  to 
the  presence  of  the  defendant  at  the  place 
where  the  offense  was  committed  at  the  time 
of  the  commission  thereof,  you  will  find  tbe 
defendant  not  guilty."  We  think  this  charge 
Is  correct  or,  at  any  rate,  there  Is  not  such 
error  In  the  same  as  Is  calculated  to  Injure 
the  rights  of  appellant  Appellant  seems  to 
Insist  that  the  charge  requires  the  Introduc- 
tion of  exculpatory  evidence.  We  do  not 
agree  with  this  contention,  but  deem  It  suf- 
ficient to  here  repeat  what  was  said  in 
Zwicker  v.  State,  27  Tex.  App,  560,  11  S.  W. 
634:  "This  charge  does  not  require  the  in- 
troduction of  exculpatory  evidence,  nor  Is 
It  calculated  to  impress  the  Jury  that  tbe 
guilt  of  accused  Is  established  beyond  a  tea- 
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ferred  to  In  9  Tex.  App.  [Smith  t.  State,  9 
Tex.  App.  ISO;  Btocker  t.  State,  Id.  279; 
Wallace  v.  State.  Id.  209],  place  In  the  scales 
the  gaUt  and  Innocence  of  the  accused." 
For  a  fall  discussion  of  this  matter,  see  the 
above-cited  case.  However,  we  insist  that 
the  trial  Jodge  follows  the  words  of  the 
statute,  thus  eliminating  all  possible  cavil 
over  the  matter. 

The  evidence  Is  circumstantial,  but  Is  of 
that  nature  leading,  on  the  whole,  to  the  sat- 
isfactory c<Hiclu8lon  that  appellant,  and  no 
one  else,  killed  deceased.  The  Jury  have 
passed  upon  the  sufflcleney  of  the  evidence, 
and  we  have  carefully  reviewed  the  record, 
and  see  no  reason  for  disturbing  their  find- 
ing.  The  judgment  is  affirmed. 


TELUS  T.  STATE. 
(Court  <ii  Oriminsl  Appeals  of  Texas.  March 
20,  1901.) 

PBRJURT— INDICTMENT  —  GRAND    JURT  —  AU- 
THORITT  TO  ADMINISTER  OATH— EVIDBNCa 
— MATERIAUTT  ~  INSTRUCTIONS  —  ADDRESS 
TO  JURT— REQUEST  TO  SXPUNGB-TBNIRB- 
HAN— DI8QUAUPICATI0N— OPINION. 
1.  An  indictment  for  perjuiy  in  teBtlfying  be- 
fore a  grand  jury  to  an  alibi  ia  behalf  of  a  per- 
Koo  accused  of  crime,  which  does  not  Bpeciflcal- 
)y  allege  'that  the  person  in  whose  behalf  the 
tosttmony  was  given  had  committed  a  crime 
which  was  being  iuTestigated  by  the  grand 
jiii-y,  is  not  bad  as  failing  to  show  that  the  aJ- 
[eged  false  testimony  was  material  if  it  alleges 
facts  which  are  sufficient  basis  for  the  conclu- 
sion of  materiality. 

'2.  'Where  an  indictment  for  perjury  sets  out 
sereral  statements  which  are  In  effect  the  same 
statement,  the  falsity  of  which  Is  the  gravamen 
or  the  offense  charged,  an  instruction  that  the 
jury  may  convict  the  defendant  if  they  find 
any  of  the  statements  false,  while  unneces- 
Kurily  subdividing  the  issue,  does  not  injure  the 
dc-fendant.  and  hence  la  not  rerersible  error. 

3.  Improper  remarks  of  an  attorney  in  ad- 
dressing the  jury  are  not  ground  for  reversal 
when  the  trial  jud^  was  not  requested  to  in- 
Bti-uct  the  pury  to  disregard  the  remark. 

4.  A  venireman,  who  bad  formed  no  idea  as  to 
the  guilt  or  innocence  of  the  accused,  who  was 
indicted  for  perjury  committed  in  testifying  to 
an  alibi  on  behalf  of  a  person  accused  of  murder, 
WAS  not  disqualified  by  reason  of  the  fact  that 
he  had  formed  and  expressed  an  opinion  as  to 
the  guilt  of  the  party  in  whose  behalf  the  ac- 
cused testified,  when  it  further  appeared  that 
such  opinion  was  not  formed  from  hearing  the 
evidence  or  talking  with  witnesses,  and  that 
be  thought  he  could  try  the  case  at  bar  under 
the  law  and  the  evidence. 

Davidson,  P.  J.,  dissenting. 

Appeal  from  district  court,  EH  Paso  conn* 
ty:  A.  M.  WalthaU,  Judge. 

Eiyia  Tellis  was  convicted  of  perjury,  and 
she  appeals.  Affirmed. 

D.  E.  Simmons.  Acting  Asst  Atty.  Oen.. 
for  the  State. 

HENDERSON.  J.  Appellant  was  convict- 
ed of  perjnry,  and  her  punishment  assessed 


which  was  in  several  counts,  on  the  ground 
lliat  the  same  stated  no  offense  against  the 
laws  of  this  state,  because  it  does  not  show 
or  allege  that  B.  Garcia  committed  any  act 
of  criminal  ctfense  while  at  said  CafA  ssr 
loon,  which  was  being  Investigated  before 
the  grand  jury,  wherefore  the  language  al- 
leged to  have  been  need  by  appellant  was 
Immaterial,  and  not  the  subject  of  inquiry, 
so  that  perjury  could  be  assigned  thereon; 
and,  further,  that  the  Indictment  falls  to 
allege  that  the  testimony  of  defendant  while 
a  witness  before  the  grand  Jury  was  mate- 
rial to  the  subject  of  Inquiry  b^re  said 
grand  Jury,  and  the  indictment  fails  to  allege 
the  foreman  of  the  grand  Jury  was  author^ 
ized  to  administer  oaths,  and  because  the  in- 
nuendoes adduced  from  defendant's  state- 
ments cannot  be  legitimately  deduced  there- 
from. An  examination  of  the  indictment 
does  not  support  app^anfs  contention  that 
there  was  a  failure  to  allege  that  the  fore- 
man of  the  grand  Jury  was  authorised  to  ad- 
minister oaths.  As  to  the  materiality  of  the 
alleged  false  testimony,  we  would  observe  It 
is  competent  to  allege  In  terms  the  mate- 
riality thereof,  or  to  allege  the  facts  which 
show  the  mat«iallty.  See  Kahm  v.  State. 
30  Tex.  App.  310.  17  S.  W.  416;  Buller  v. 
State,  33  Tex.  Or.  a  561.  28  S.  W.  465.  In 
this  indictment  it  seems  that  the  pleader 
adopted  both  methods;  that  Is,  the  gravamen 
of  the  charge  is  to  the  effect  that  the  grand 
Jury  were  investigating  as  to  whether  or  not 
Qarcla  shot  and  killed  O'Connor  at  the  Caf6 
saloon.  In  El  Paso,  on  the  1st  of  October, 
1809.  between  the  hours  of  6  and  8  o'clock 
on  B^d  night,  and  that  appellant,  on  behalf 
of  said  Oarcla,  was  a  witness  on  said  occa- 
sion, and  swore  that  said  Oarcla  was  not 
present  at  said  Caf6  saloon,  but  was  at  the 
house  In  the  room  of  Feliclta  Tellis,  about 
400  yards  distant  from  said  Cafd  saloon,  dur- 
ing said  time,  and  could  not  have  been  pres- 
ent at  said  Gaffi  saloon,  at  the  time  said 
O'Connor  was  shot  In  other  words,  said 
witness  testified  to  an  alibi  on  behalf  of  said 
Garcia.  Now.  all  the  facts  which  go  to  show 
this  alibi  testimony  are  set  up  in  detail,  and 
In  rather  prolix  form.  Yet  an  examination 
of  the  record  shows  they  are  all  here,  and 
they  are  pleaded  In  such  manner  as  to  exhib- 
it the  materiality  of  the  alleged  false  testi- 
mony, and  upon  the  very  Issue  In  the  case, 
as  Is  required  in  Butler's  Case,  supra.  And, 
moreover,  It  Is  distinctly  alleged  that  the 
issue  then  being  tried  was  a  material  one. 
We  have  examined  the  charge  of  the  court 
on  this  same  subject,  which  Is  objected  to, 
and  find  It  follows  the  Indictment  and  sets 
out  the  Issues  to  be  tried  by  the  Jury.  True, 
It  appears  to  subdivide  the  Issues  or  assign- 
ments, and  tells  the  Jury.  If  they  find  any 
one  of  them  false,  to  convict  defendant;  but, 
as  we  regard  the  matter,  there  was  really 
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but  one  lame,  and  here  the  teBtlmony  as  aet 
out  In  the  Indictment  was  upon  that  issue, 
and  her  various  statements  as  alleged  were, 
tn  effect,  but  the  same  statement.— that  Is, 
that  defendant  was  at  Felicita's  room  during 
the  time  when  it  was  claimed  he  ahot  O'Cob- 
nor  At  the  Cai6  saloon,  some  400  yards  dis- 
tant The  court  need  not  have  treated  these 
m  difittnct  assignments,  but  we  see  no  In- 
jury to  appellant  In  that  regard.  Inasmuch 
as  tb^y  were  all  proven,  and  the  falsity  of 
each  -established  evidently  to  the  satisfaction 
of  the  Jury.  The  tcourt  gave  all  of  appel- 
.lant's  special  charges  that  we  think  were 
required  nnder  the  evidence,  and  there  was 
BO  error  in  the  refusal  to  give  others  request- 
ed. 

A  Jiumber  of  bills  of  exceptions  were  re- 
served to  the  vemavks  of  the  district  attor- 
ney. We  are  not  prepared  to  say  that  said 
remarks  were  improper,  and  certainly,  in  the 
absence  of  requested  instructions  to  have 
the  same  expunged  from  the  consideration 
of  the  Jury,  the  same  will  not  cuwtltute 
cause  for  zeversaL 

On  the  Impanelment  of  the  Jury,  and  after 
defendant  had  exhausted  her  10  peremptory 
ohallenges,  one  Nick  Corson  was  cxaralned 
as  to  his  qualifications  to  sit  as  a  Juror  In 
the  case.  He  stated  that  he  bad  formed  no 
qplnlon  aa  to  the  .guilt  or  inaocence  of  the 
defendant,  fie  was  thereupon  Informed  that 
the  predicate  tor  perjury  in  this  case  was 
baaed  on  the  examination  of  the  defendant 
before  the  grand  Jury  of  El  Paso  county  on 
the  Tth  day  of  October,  1889,  when  they  had 
under  Investigation  whether  one  E.  Garcia 
had,  on  the  1st  of  October,  1890,  at  the  Cafd 
saloon,  in  the  cl^  of  EI  Paso,  Tex.,  shot  and 
killed  one  Ed.  O'Connor;  and  he  wtas  asked 
if  he  had  formed  or  expressed  aoy  opinion 
aa  to  tlie  guilt  or  innocence  of  said  Qarcia; 
and  the  said  Caison  answered,  "Yes";  that 
he  had  both  formed  and  expressed  an  opinion 
as  to  the  killing  of  said  O'Connor  by  Garcia; 
that  said  opinion  was  fixed,  and  that  he  still 
had  such  opinion;  that  it  remained  uncbaa- 
ged,  but  tliat  he  could  try  this  case  under 
the  law  and  the  evidence;  that  the  opinion 
he  had  formed  was  not  formed  from  hearing 
the  evidence  or  talking  with  the  witnesses, 
but  from  newspaper  reports.  Thereupon  lie 
was  challenged  by  appellant  on  the  ground 
that  be  was  disqualified  as  a  Juror  to  sit  In 
this  case.  The  challenge  was  overruled,  and 
appellant  excepted.  The  contention  of  ap- 
pellant is  that  said  Carson  showed  himself 
disqualified  to  sit  as  a  Jnror  If  Garcia  was 
being  tried  for  the  murder  of  O'Connor,  and, 
inasmuch  as  appellant's  testimony  went  to 
establish  an  alibi  for  Garcia,  that  this  dis- 
qualified the  Juror  to  sit  in  appellant's  case 
for  perjury.  Subdivision  13,  art.  673,  Code 
Cr.  Proc.,  baa  been  before  this  court  a  num- 
ber of  times  for  construction,  and  It  has 
been  held  that  the  mere  fact  the  Juror  bad 
formed  an  opinion  in  the  case,  and  still  had 
such  opinion*  would  not  disquftUfy  him. 


Suit  V.  State,  30  Tex.  App.  310,  17  B.  W.  45S; 
Shannon  v.  State,  31  Tex.  Cr.  U.  it,  28  S.  W. 
540;  Ohenchain  v.  State,  35  Tex.  Or.  R.  ISO. 
34  S.  W.  278;  Trotter  v.  State,  37  Tex.  Cr. 
R.  46S,  36 .8.  W.  278.  We  quote  from  Suit's 
Case,  supra,  as  follows:  "The  mere  fact  that 
a  Juror  has  established  In  his  mind  a  conclu- 
sion of  the  guilt  or  innocence  of  the  party  on 
trial  is  not  a  sufficient  cause  for  disqualifi- 
cation. That  conclusion,  if  entertained,  juust 
go  further,  and  be  of  such  a  character  as  will 
influence  him  in  finding  his  verdict."  Unless 
the  Juror  answer  that  the  conclusion  estab- 
lished will  infiuence  him  in  finding- his  ver- 
dict, he  should  t>e  interrogated  furth^;  and, 
unless  It  Is  shown  that  his  opinion,  although 
established,  was  farmed  from  original  sour- 
ces (as  bearing  or  reading  the  evidence,  or 
from  talking  with  the  witnesses).  It  will  not 
disqualify  him;  that  is,  if  his  opinion  is  form- 
ed from  rumor  or  hearsay,  it  Is  no  disquali- 
fication. If,  on  his  voir  dire,  he  states  that  he 
can  try  the  case  fairly  and  impartially  from 
the  evidence  alone,  and  the  Judge,  from  bis 
examination.  Is  satisfied  of  bis  Impartiality. 
True,  the  Juror  Carson  stated  he  had  fanned 
an  opinion  as  to  the  guilt  or  innocence  of 
O'Connor  in  the  murder  case,  which  involved 
the  main  issue  in  the  case  for  perjury,  then 
on  trlaL  But  It  was  shown  that  his  opinion 
in  said  case  was  formed  merely  upon  hear- 
say, and  be  stated  he  could  try  the  case  fair- 
ly and  impartially  on  the  evidence.  Under 
the  rule  laid  down  by  the  decisions  on  the 
subject,  we  do  not  believe  the  juror  was 
shown  to  have  been  disqualified  to  sit  in  the 
murder  case.  He  was,  therefore.  In  our 
opinion,  qualified  to  sit  as  a  Juror  in  the  i>er- 
Jury  case  then  being  tried.  We  have  exam- 
ined the  record  carefully,  and,  in  our  opinion, 
the  issues  were  fairly  submitted  to  the  Jury, 
and  the  evidence  amply  anpporto  tbelr  ver^ 
diet  The  Judgment  Is  affirmed. 

DAVXDSON.  P.  J.  (dissenting).  .1  beUeve 
the  Judgment  should  be^reversed,  because  of 
the  action  of  the  court  overruling  appellant's 
challenge  for  cause  to  the  Juror  Carson,  tp- 
an  his  voir  dire  the  intot  stated  he  had  .form- 
ed "no  opinion  as  to  the  guHt  or  inuoeence 
of  this  defendant  In  this  ease."  Thereupon, 
being  informed  that  the  predicate  for  per- 
jury in  this  case  -was  laid  and  based  upon  tbe 
exatninatlon  of  the  defeodimt  before  tbe 
-grand  jury  of  EI  Paso  county  on  the  Tth  of 
October,  1S80,  when  they  bad  under  loTes- 
tigatlon  whether  Edelberte  Garcia  had,  on 
tbe  1st  day  of  October.  1899,  at  the  Caf6  sa- 
loon, in  tbe  city  of  El  Paso,  shot  and  killed 
Ed.  O'Connor,  he  was  asked  if  be  had  fonn?d 
or  expressed  any  opinion  «s  to  the  goilt  or 
Innocence  of  said  Edelberte  Garda.  mad  the 
Juror  answered,  "Yes";  that  lie  bad  both 
formed  and  expressed  an  opinion  as  to  the 
killing  of  Ed.  O'Connor  by  E.  Garcia;  that 
said  opinion  was  fixed,  and  that  he  still  bad 
such  (pinion;  that  it  remained  unchained,  but 
that  he  could  try  this  case  under  the  law  and 
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the  erldeaee;  that  tbe  ^pinion  he  had  formed 
WMB  not  from  bearing  the  «Tid«nce.  or  talk- 
ing with  the  witnesses,  but  from  newspaper 
reports.  Cause  for  challenge  was  urgsd  for 
the  reuon  that  the  juror  had  formed  and 
expressed  an  opinion  as  to  the  subject-matter 
to  be  tried  in  this  case.  My  Brethren  say: 
"Under  tlie  rule  liUd  down  by  the  decisions 
an  the  subject,  we  do  not  believe  the  Juror 
ma  shown  to  have  been  dlsquallfled  to  sit 
la  tbe  murder  case.  He  was,  therefore,  in 
our  opinion,  qoaUfled  to  sit  as  a  juror  In  the 
perjury  case  then  being  tried."  This  seems 
to  concede  that,  If  he  had  been  disqualified 
as  a  juror  In  the  murder  case,  then  he  would 
be  disqualified  to  sit  In  this  case.  I  believe, 
under  our  dedslons,  that,  If  the  murder  case 
had  been  upon  trial,  lie  would  haTe  been  dis- 
qnallfled  as  juror,  and,  titiat  being  true,  he 
woold  be  dtequalifled  in  this  cue.  It  was 
necessary,  nnder  the  indictment  charging 
perjury  for  the -state,  to  sliow  appellants  tes- 
timony  before  the  grand  jury  false  wbenln 
he  testUed  to  the  aUbL  Now,  if  tbe  Juror's 
atatement  is  to  be  beUeved,  he  had  a.  fixed 
(pinion,  which  would  remain  unchanged, 
that  Garcia,  who  did  the  shooting,  was  guil- 
ty. That-being  true,  it  would  inevitably  fol- 
low tiuit  the  testimony  of  appellant  as  to  the 
alibi  wuild  be  falae,  so  far  as  the  Juror  was 
ctaeemed.  This  was  the  Issue  open  which 
tbe  perjury  neceesarity  bung.  When  the  jn- 
rar  went  upon  tba  jury  with  the  conciuslon 
In  his  mind  fixed  and  established  that  Garcia 
was  guilty  of  a  .homicide,  the  alibi  in  his 
mind  was  false;  the  state's  case  was  correct, 
and  awcUant  was  a  perjurer.  I  have  under- 
stBod.  and  aUU  understand,  except  In  the 
oi^nlon  of  my  Brethren  in  tbia  ease,  that, 
wherever  the  oonclurion  as  to  the  guilt  of  an 
aceusad,  or  me  of  the  parties  associated  or 
connected  with  tbe  crime.  Is  fixed  in  tbe  mind 
of  the  Juror,  be  la  necessarily,  under  the  stat- 
ute Itself,  disqualified.  There  is  an  unbroken 
Une  of  dedslons  to  this  effect  The  Juror 
would  clearly  be  disqualified  In  the  murder 
cue  If  Qarcia  was  on  trial.  Post  v.  State,  10 
Tea.  APP..679;  Sbanwm  v.  State,  34  Tex.  dr. 
B.  6, 28-S.  W.  540;  BflsalonS  v.  State,  87  Tex. 
Or.  a  58,  98  fi.  W.  fiOB;  OQmore  v.  State,  37 
Tex.  Or.  B.  81.  88  S.  W.  787;  Obenchaln  v. 
State,  85  Tex.  Or.  B.  480,  84  S.  W.  27&  But 
tills  would  be  so  Ind^ndent  of  the  statute. 
The  constttntloD  .guaranties  to  tbe  accused 
"a  trial  by  an  Impartial  jury."  No  act  of  the 
Icglalatuie  can  make  an  Impartial  juror  of 
a  partial  one.  Nor  has  the  le^slature  under- 
talcen  to  do-so.  They  have  provided  that  cer- 
ttUn  causes  wclst  fbr  cbaUenge,  but  they  have 
not  undertaken,  and,  I  ajfpnheTiA,  will  not, 
to  say  that  a  partial  juror  Is  an  Impartial 
me.  It  is  expressly  enacted  that  a  juror 
who  has  an  established  conclusion  as  to  tbe 
gnitt  or  Innocence  of  an  accused  In  his  mind 
shall  not  be  competent  to  sit  in  the  case.  If 
such  conclusion  Is  established,  it  matters  not 
wbeaee  tbe  reasons  for  such  conclusion 
cones,  or  what  produces  it  There  Is. a  Une 


of  cases  which  bold  that,  where  a  Juror  has 
formed  an  opinion  from  rumor  and  heassay, 
which  Is  not  fixed  and  established,  and 
which  he  can  discard,  and  try  the  accused 
fairly  and  ImpsrtlaUy,  be  Is  not  disqualified 
(White's  Ann.  Code  Or.  Proc.  S  747,  subd.  4); 
but  that  Une  of  decisions  has  no  application 
to  the  case  In  band,  because  the  Juror  here 
testifies  positively  that  he  has  a  Axed  opin- 
ion, and  that  that  <qiinIon  will  remain  un- 
changed. How  the  Juror  In  tbls  case  can.be 
Impartial  cannot  readily  be  understood,  and 
I  do  not  believe  appellant  has  been  tried  by 
an  Impartial  jury.  I  therefore  dissent 


STHIKGPELLOW  V.  BTATB. 
(Oourt  of  Criminal  Appeals  of  Texas.  March 
20,  1901.) 

KVRDER— WJTNBISSBS  —  IMP  BACH  MKNT  —  KVI- 
DWrCB-flTBNOmAPHBR'B  MOrPBS-WBTRVO- 
TIONS— HUTtlAL    OOHBAT— NBW  TRIAl.— 

OaOUNDS— JUROB^DISQUAUFICATION. 

1.  "Where  the  stenographer  who  took  the  tes- 
timony on  a  former  tnal  was  sworn  for  the  pur- 
poea  of  Impeaching  witnesses,  but  could  not 
reooUeet  what  their  testimtmy  on  the  former 
trial  was,  but  was  willing  to  swear  that  he  took 
tiie  testimony  correctly,  and  that  his  notes 
showed  exactly  what  the  witnesses  testified.  It 
was  error  to  exchide  tbe  stenoirraphlc  ntdcs  in 
contradictioD  of  tbe  witBeaaee. 

2.  Defendant  and  another  were  in  a  restau- 
rant, discussing  defendant's  uncle,  when  de- 
ceased, who  overheard  some  remark,  became 
Insulting  Ml  account  of  It.  Friends  ioterfered, 
and  deceased  was  taken  away,  but  shortly  re- 
appeared In  front  of  the  restaurant  and  told 
defendant  that  he  could  not  come  oat  there 
and  repeat  tlie  remarti.  Defendnnt  went  out, 
and  a  iittarrel  ensued.  Deceased  finally  pushed 
defendant  back  and  struck  bim  twice  with  a 
walking  stick,  when  defendant  grappled  deceas- 
ed, striking  with  a  knife  whenever  opporttmi- 
ty  offered.  Beld,  that  it  was  error  to  sobmit 
the  issne  of  mutual  eombat,  since  the  evidence 
did  not  raise  such  issue. 

3.  If  a  challenge  to  fight  and  an  acceptance 
are  with  intent  to  engage  in  an  ordinary  per- 
■oool  enconnter,  without  intent  to  kiU,  and  oae 
'of  the  parties  is  killed,  the  offense  is  not  great- 
er than  manslaughter;  but,  if  the  combat  was 
entered  into  for  the  purpose  of  killing,  it  might 
be  mnrder. 

4.  Where,  on  a  motion  for  a  new  trial  In  a 

prosecation  for  murder,  it  appeared  that  one  of 
the  jurors  (who  bad  said  on  his  voir  dire  that 
he  was  not  related  to  deceased)  and  deceased 
had  married  first  cousins,  and  that  deceased's 
wife  wss  dead,  but  had  left  two  sons  sorvlvlns, 
who  were  private  prosecutors  in  the  case,  such 
juror  was  disqunlified.  since  he  was  related  to 
deceased  and  the  prosecutors  by  affinity  within 
the  prohibited  degree. 
Henderson,  J.,  dissenting. 

Appeal  from  district  court,  Caldwell  coun- 
ty; H.  Telchmueller,  Judge. 

Earl  Stringfeilow  was  convicted  of  murder 
In  the  second  degree,  and  appeals.  Reversed. 

A.  B.  Storey  and  W.  M.  Walton,  for  appel- 
lant. D.  B.  SImmonSt  Actlog  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  AK>eIlBnt  was  cmTlct- 
ed  of  murder  in  tbe  second  degree,  and  bl* 
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punishment  assessed  at  eight  yean'  oonflne* 
ment  In  the  penitentiary. 

The  judgment  should  be  reversed  because 
the  witness  PIckel  was  not  permitted  to  tes- 
tis as  shown  by  bUl  of  exceptions.  On  a 
former  trial  PIckel  took  down  the  testimony 
as  a  sworn  stenographer.  On  the  trial  which 
resulted  In  this  conviction  several  of  the  wit- 
nesses materially  changed  their  testimony. 
In  order  to  contradict  them,  the  predicate  was 
laid  as  to  their  former  testimony.  PIckel  was 
introduced  for  the  purpose  of  Impeachment. 
Being  questioned  with  regard  to  the  testi- 
mony of  said  witnesses,  he  was  unable  to  re- 
produce their  testimony  from  memory-  He 
was  permitted  to  refresh  his  memory  from 
bis  stenographic  notes,  and  stated  that  In  tak- 
ing down  the  testlm<niy  he  did  not  charge  bis 
memory  with  It,  his  sole  object  and  purpose 
being  to  get  it  correctly  in  his  notes;  that  his 
mind  was  directed  to  that  matter,  and  not  to 
recollecting  what  the  testimony  was.  and  he 
could  not,  therefore,  after  reading  the  notes, 
be  sufficiently  definite  In  his  recollectJon  to 
reproduce  said  testimony.  He  testified,  how- 
ever, that  he  took  the  testimony  correctly, 
and  tliese  notes  showed  exactly  what  the  wit- 
nesses did  testify,  and  to  this  be  would  swear. 
In  other  words,  he  was  willing  to  swear,  and 
would  have  sworn,  if  permitted,  tliat  the  tes- 
timony taken  by  him  was  correctly  taken,  and 
exactly  what  the  witnesses  had  stated.  Un- 
der this  predicate  appellant  proposed  to  intro- 
duce the  stenographic  notes  In  contradiction 
of  said  witnesses.  This  being  refused,  appel- 
lant excepted.  While  the  question  Is  not  so 
presented,  perhaps,  as  to  require  a  reversal 
upon  the  proposition,  tor  want  of  a  snfflclent 
bill,  still  the  question  Is  before  us;  and,  as 
the  case  will  be  reversed  iQ>on  other  grounds, 
we  deem  It  not  Improper  to  call  the  trial 
conrf  8  attention  to  the  matter.  As  presented, 
this  evidence  should  have  been  admitted. 
Kimbrough's  Case.  28  Tex.  App.  SOT,  13  S. 
W.  218;  Jtmea,  Br.,  for  collatlcm  of  authori- 
ties. 

Exception  was  reserved  to  the  action  of  the 
court  submitting  the  issue  of  mutual  combat 
We  are  of  opinion  this  issue  was  not  suggest- 
ed by  the  testimony.  A  brief  statement  of 
the  substance  of  the  evidence  bearing  imme- 
diately upon  this  question  will  show  that  ap- 
pellant and  a  friend  In  a  restaurant  were  dis- 
cussing a  Mr.  Rlley,  an  uncle  of  appellant. 
Some  remark  had  been  made  about  Mr.  Rlley 
that  was  distasteful  to  deceased,  whose  pres- 
ence was  unknown  to  appellant  at  the  time 
the  remark  was  made.  Deceased  Immediate- 
ly became  insulting  In  language  and  conduct 
to  appellant,  on  account  of  said  remark,  and 
matters  looked  as  If  there  would  be  a  per- 
sonal encounter.  Friends  Interfered.  Appel- 
lant resumed  bis  seat  at  the  lunch  coimter, 
and  deceased  was  carried  away  by  a  friend. 
He  was  gone  a  short  time,  when  he  reappear- 
ed In  front  of  the  restaurant.  Appellant  was 
stiU  seated  at  the  lunch  counter.  Deceased 
remarked  to  ^p^lant  that  he  would  not  or 


could  not  come  out  there  and  repeat  what  he 
had  previously  stated.  What  the  prior  lan- 
guage was  Is  left  In  considerable  doubt  and 
confusion,  if  In  fact  It  was  known  to  the  wit- 
nesses. Appellant  went  to  the  sidewalk,  and 
a  quarrel  ensued.  ExacUy  what  was  said  Is 
left  in  serious  confusion,  though  there  was 
quite  a  crowd  standing  about  The  state's 
theory  was  that,  when  deceased  suggested  to 
appellant  to  come  upon  the  sidewalk,  he  (ap- 
pellant) Immediately  drew  a  knife  from  his 
pocket  opened  It  as  he  approached  deceased, 
and  Immediately  began  a  furious  assault  upon 
him;  that  deceased  was  standing  with  his 
hands  by  his  sides,  having  done  nothing,  nor 
offered  any  resistance.  This  is  the  substance 
of  the  state's  case.  Defendant's  theory  was 
that  when  he  went  upon  the  sidewalk  words 
ensued,  which  be  did  not  recollect;  that  de- 
ceased finally  remaiked  that  "Riley  was  a 
better  man  than  appellant  or  his  God-damn 
father,"  whereupon  aE^llant  replied  that  "he 
was  a  damn  liar."  Deceased  then,  with  his 
left  hand,  struck  or  pushed  appellant  bad- 
ward,  so  that  he  partially  fell;  and,  as  be 
straightened  up,  deceased  struck  him  on  the 
head  one  or  more  blows  with  a  very  heavy 
walldng  stick.  The  effect  of  one  of  the  licks 
was  to  raise  a  knot  on  aE^llants  head,  as  the 
witnesses  say,  about  the  size  of  a  hen's  egg. 
The  inference  from  the  testimony.  If  not  a 
direct  statement  was  that  the  deceased  was 
so  close  to  appellant  that  he  could  not  strike 
him  with  the  stick  after  pushing  him  back, 
and  this  was  the  reason  for  using  his  left 
hand  In  so  doing;  that  Immediately  after  de- 
ceased struck  appellant  the  second  blow  with 
the  stick,  appellant  succeeded  In  opening  his 
knife,  and  the  death  grapple  ensued.  The 
parties  closed,  and,  as  the  witnesses  term  It. 
"were  clinched  and  fighting";  appellant  strik- 
ing with  the  knife  whenever  and  wherever  the 
opportunity  afforded.  The  physician  testified 
that  the  wonnds  were  not  of  such  serious  na- 
ture as  necessarily  would  cause  death.— In 
fact  that  death  was  the  result  of  the  nervous 
shock,  rather  than  the  wounds.  This  evi- 
dence does  not  raise  the  issue  of  mutual  com- 
bat  Roaborough  v.  State,  21  Tex.  Aw>.  972. 

I  8.  W.  459;  Kelly  v.  State,  27  Tex.  App.  562, 

II  S.  W.  627;  Waldon  v.  State.  34  Tex.  Cr. 
R.  92.  29  S.  W.  273;  Malnes  v.  State.  35  Tex. 
Or.  R.  113,  31  S.  W.  667;  Red  v.  State,  89 
Tex.  Cr.  R.  414.  46  S.  W.  408;  Schaoer  t. 
State  (Tyler  term,  1900)  60  S.  W.  240.  But 
suppose  we  are  wrong  in  this  position;  then 
the  exception  of  appellant  was  well  taken,  to 
the  eflFect  that  having  charged  upon  mutual 
combat  the  conrt  should  hare  gone  further, 
and  applied  the  rules  of  mutual  combat  to 
the  facte  In  evidence.  If  this  was  a  chal- 
lenge and  an  acceptance  to  fight  with  fists  or 
engage  in  an  ordinary  personal  rencounter, 
without  Intending  to  kill,  the  offense  could  not 
be  greater  than  manslaughter.  If  the  com- 
bat was  entered  Into  for  the  purpose  of  kill- 
ing. It  might  be  murder,  and  the  Jury  should 
hare  been  informed  In  regard  to  tlUs  phase 
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of  the  law.  The  charge  on  mutaal  combat 
is  a  limitation  upon  the  right  of  self-defense, 
and  the  charge  as  given  left  the  jury  to  grope 
its  way  Id  darkness  as  to  the  attitude  of  ap- 
pellant under  this  phase  of  the  charge. 

One  of  the  grounds  of  the  motion  for  new 
ulal  challenges  the  competency  of  Hanks,  one 
of  the  Jurors  who  tried  the  cause.  It  is  made 
10  appear,  without  contradiction,  that  Hanks 
and  deceased  married  first  cousins;  that  the 
wife  of  deceased  died  some  years  prior  to  the 
trial, .  leaving  two  sons  as  the  issue  of  that 
marriage.  These  sons  were  private  prose- 
cutors In  this  case.  Appellant  was  Ignorant 
of  these  facts  until  after  the  conviction.  The 
Juror  answered  on  his  voir  dire  that  be  was 
not  related  to  defendant  or  deceased  by  con- 
sanguinity or  affinity  within  the  prohibited 
degree.  Except  for  the  issue  resultant  of  the 
marriage  between  deceased  and  his  wife,  the 
death  of  said  wife  would  have  terminated 
the  relationship.  Under  the  authorities.  It 
seems  that  by  reason  of  the  issue  the  relar 
tlonshlp  Is  extended  tKyond  the  death  of  the 
spouse.  Under  the  law,  as  It  1b  understood  In 
this  state,  Hanks  and  deceased,  by  reason  of 
their  wives  being  first  cousins,  were  related 
by  affinity.  Page  v.  State,  22  Tex.  App. 
557,  3  S.  W.  745;  Powers  v.  State,  27  Tex. 
App.  700,  11  S.  W.  646.  See,  also.  Foot 
T.  Morgan,  1  Hill,  654;  Dearmond  v.  Dear- 
mond.  10  Ind.  191;  Kelly  v.  Neely,  12  Ark. 
657,  56  Am.  Dec.  289.  The  contention  by  the 
state  that  the  relationship  ceased  on  the 
death  of  the  wife  of  the  deceased  would  be 
well  taken  in  the  absence  of  Issue  of  the  mar- 
riage; but  88  applied  to  this  case  the  Insist- 
ment  Is  Incorrect,  because  of  the  birth  and 
surviving  of  the  children  of  the  marriage. 
The  proposition  that  the  relationship  exists 
by  reas(»i  of  the  Issue  Is  supported  by  the 
weight  of  authority.  Jaques  v.  Common- 
wealth. 10  Grat.  690;  Bigelow  v.  Sprague,  140 
Mass.  426.  6  N.  E.  144;  1  Am.  &  Eng.  Enc. 
Law  (New  Ed.)  pp.  912,  913;  17  Am.  &  Eng. 
Enc.  Law  (New  Ed.)  p.  1125.  Thus  It  will  be 
seen  that  deceased,  Monkhouse,  was  related 
to  the  juror  Hanks  within  the  prohibited  de- 
gree. So  the  juror  Hanks  was  also  related 
to  George  and  William  Moulchouse,  sons  of 
deceased  by  the  first  wife.  Not  only  so,  but 
they  were  private  prosecutors;  and  the 
grounds  of  challenge  to  the  Juror  Hanks 
should  have  been  sustained,  and  a  new  trial 
should  have  been  granted  on  this  account 

It  is  not  necessary  to  discuss  the  application 
for  continuance,  as  It  may  not  arise  upon  an- 
other trial,  and  If  It  does  it  will  come  under 
different  circumstances  and  in  a  different 
way.  For  the  reasons  indicated,  the  Judg- 
ment is  reversed  and  the  cause  remanded. 

HENDERSON,  J.  (dissenting).  While  I 
agree  with  the  presiding  Judge  In  the  dispo- 
sition of  the  case,  yet  I  do  not  agree  with 
him  upon  two  propositions.  The  opinion  au- 
thorizes the  Introduction  of  the  notes  of  the 
stenographer  taken  at  a  former  trial  of  the 
61  S.W.— 46 


case  as  evidence  to  corroborate  a  witness  on 
the  trial  who  had  also  testified  in  the  for- 
mer trial  of  the  case.  As  I  understand,  this 
would  place  the  notes  of  a  stenographer  on 
the  same  plane  as  examining  trial  evidence. 
No  authority  Is  cited,  except  Klmbrough's 
Case,  28  Tex.  App.  367.  13  S.  W.  218,  and 
cases  cited  in  Jones,  Ev.  Klmbrough's  Case 
goes  to  the  extent  of  holding  the  appeal 
bond  taken  t)efore  the  magistrate  and  the 
complaint  showed  that  the  owner  of  the 
stolen  property  was  named  S.  W.  Dodd,  and 
these  proceedings  were  before  the  grand  ju- 
ry. This  evidence  was  offered  on  l>ehalf  of 
defendant  to  show  that  by  the  use  of  rea- 
sonable diligence  the  name  of  the  owner  of 
the  property  could  have  been  ascertained  by 
the  grand  Jury,  and  that  therefore  the  prose- 
cution could  not  be  maintained  against  him 
for  stealing  the  property  of  one  Dodd,  whose 
Christian  name  was  to  the  grand  Jury  un- 
known. It  was  merely  held  by  the  court  la 
this  case  that  the  papers  could  be  resortedi 
to,  at  the  Instance  of  appellant,  to  show  that 
the  initials  of  Dodd  could  have  been  known  to- 
the  grand  Jury,  and  that  the  papers  In  question 
furnished  the  grand  Jury  with  evidence  to  that 
effect.  The  court  say  the  purpose  of  this  evi- 
dence was  to  furnish  the  grand  Jury  such  In- 
formation as  came  to  the  knowledge  of  the- 
examlnlng  court.  1  Greenl.  Ev.  {  437,  is  re- 
ferred to  In  support  of  the  court's  definition. 
I  do  not  think  that  either  the  case  cited  or 
Mr.  Greenleaf  sustain  the  proposition  here 
contended  for.  In  connection  with  what  Is 
quoted  in  the  opinion,  I  quote  also  the  bal- 
ance of  the  section.  Mr.  Greenleaf  says: 
"Where  the  witness  recollects  having  seen 
the  writing  before,  and,  though  he  has  now 
no  independent  recollection  of  the  facts  men- 
tioned in  It,  yet  he  remembers  that  at  the 
time  he  saw  It  he  knew  the  contents  to  be 
correct.  In  this  case  the  writing  itself  must 
be  produced  In  court,  in  order  that  the  par- 
ty may  cross-examine,— not  that  such  writ- 
ing is  thereby  made  evidence  of  itself,  but 
that  the  other  party  may  have  the  benefit 
of  the  witness  refreshing  his  memory  by  ev- 
ery opportunity."  So  it  appears  that  Mr. 
Greenleaf  is  only  authority  te  the  extent  of 
holding  that  the  paper  could  be  introduced 
to  refresh  the  witness'  recollection.  As  stat- 
ed before,  If  It  be  conceded  that  the  exam- 
ining trial  papers  could  be  used  as  evidence. 
It  by  no  means  follows  that  stenographer's 
notes  can  be  used  as  evidence.  Article  14. 
Code  Cr.  Proc,  authorizes  the  use  of  exam- 
ining trial  evidence  where  the  deposition  is 
taken  before  an  examining  court  or  a  Jury 
of  inquest,  and  reduced  to  writing,  and  certi- 
fied according  to  law  in  cases  where  the  de- 
fendant was  present  when  such  testimony- 
was  taken,  and  had  the  privilege  of  a  cross- 
examination.  And  it  also  authorizes  the  use 
of  depositions  on  t>ehalf  of  defendant.  Arti- 
cles 707,  798,  Code  Cr.  Proc.  But  th»e  is 
no  statute,  civil  or  criminal,  which  author-, 
lies  the  use  of  a  ■tenographer'a  notes.  Artl- 
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clc8  1296.  1296.  Rev.  CIt.  St.  tnthorlse  the 
appointment  of  a  ftenograpbor  or  other  com- 
petent person,  for  the  purpose  of  preserrlnff 
a  statement  of  the  evidence,  on  the  applica- 
tion of  either  party.  But  this  would  seem 
to  have  appUcatlott  exclaslTely  to  cIt)1  cases, 
Inasmuch  as  the  succeeding  article  author* 
Izes  the  compeasatlMi  of  the  stenographs 
to  be  taxed  up  In  the  bill  of  costs.  As  far 
as  I  am  advised,  there  Is  no  provision  mak- 
ing him  an  officer  of  the  court,  even  In  a  civil 
case.  In  a  criminal  case  It  has  been  held 
that  a  stenographer's  report  of  the  testi- 
mony cannot  constitute  a  statement  of  facts. 
Butler  V.  State,  33  Tex.  Cr.  R.  232,  26  S.  W. 
301;  Emmons  v.  State,  34  Tex.  O.  R.  '98,  29 
S.  W.  474.  The  references  In  the  opinion  to 
autlioritles  cited  In  2  Jones,  Ev.  S  3^  as  far 
as  I  have  examined  them,  also  fall  to  sus- 
tain the  opinion.  Rounds  v.  State,  57  WlB. 
4S,  14  N.  W.  865;  People  v.  Chung  Ah  Chue, 
67  Cal.  567;  Upacomb  v.  Lyon,  19  Xeb.  611, 
27  N.  W.  731,  Each  of  these  authorities,  un- 
der conditions  similar  to  thoa?  pervading 
our  law  on  the  subject  uphold  the  proposi- 
tion that  the  notes  of  the  stenographer  can- 
not be  used  as  original  testimony  In  a  case, 
but  can  only  be  referred  to  In  order  to  re- 
fresh the  witness'  memory.  And,  I  take  It, 
there  Is  no  distinction  between  the  use  of 
such  evidence  to  contradict  a  witness,  and 
the  use  of  it  as  original  testimony  for  any 
other  purpose.  Until  the  legislature  shall 
Bee  fit  to  create  a  court  stenographer  and 
make  his  notes  testimony  In  the  case,  I  can 
see  no  dlfTerence  between  snch  stenographic 
notes  and  memorandum  taken  down  by  any 
other  witness;  and,  until  the  legislature 
shall  act  in  the  matter,  I  am  unwilling  to  Ju- 
dicially legislate  on  the  subject,  and  raise 
such  notes  to  the  same  plane  as  examining 
trial  evidence. 

I  also  do  not  agree  with  the  view  taken 
by  the  Presiding  Judge  that  the  action  of 
the  trial  court  In  submitting  the  Issue  of  mu- 
tual combat  was  error.  Mutual  combat,  as 
I  understand  It,  does  not  depend  alone  on  a 
formal  agreement  to  flght;  but  if  there 
is  testimony  In  the  case  tending  to  show 
that  appellant  voluntarily  entered  Into  the 
conflict  and  fought  willingly,  and  not  In  his 
necessary  or  apparently  necessary  self-de- 
fense, under  such  circumstances  the  court  la 
authorized  to  give  a  charge  on  mutual  com- 
bat It  occurs  to  me  that  a  reference  to  the 
following  witnesses  for  the'  defendant  pre- 
sented the  Issue,  and  Justified  the  court  In 
giving  a  proper  charge  on  the  subject,  to 
wit:  PauIJoUy  (Transcript  pp.  93,  94):  Mc- 
Dowell (Id.  p.  S5):  Jackson  (Id.  p.  08^;  Earl 
Strlngfellow  (Id.  pp.  187,  188).  I  quote  from 
McDowell's  testimony  as  follows;  "There 
was  a  good  deal  of  talk  back  and  forth,— 
word  for  word,  you  might  say.  Well,  the 
final  outcome  of  It  was,  Mr.  Strlngfellow 
aald,  'Mr.  Early  Is  a  God-damu  son  of  a 
bitch,  and  anybody  that  says  he  isn't  Is  one, 


too,'  or  something  of  that  kind.  Anyhow,  Mr. 
Monkbonse  Invited  him  out  Earl  Strlng- 
fellow came  out  walked  right  up  close  to 
Monkhouse,  and  repeated  the  langoage;  and 
Mr.  Monkhouse  struck  him  on  the  bead,  as 
well  as  Z  conid  see."  Jackson  uya:  "I  law 
Strlngfellow  when  he  came  ont  of  the  res- 
taurant He  walked  up  to  Mr.  Monkhouse 
and  asked  him  If  he  was  taking  up  John 
Early's  fight  I  did  not  understand  Monk- 
house's  reply.  Whatever  it  was,  Strlngfel- 
low replied  to  It  that  It  was  a  lie,  or.  Ton 
are  a  liar.*  Then  Monkhouse  hit  htm  with 
his  fist  somewhere  about  the  throat  The 
blow  knocked  Strlngfellow  down  In  a  sitting 
position,  a  little  bit  sideways,''  etc.  I  do 
not  Quote  from  other  portions  of  this  testi- 
mony, which  shows  there  had  been  a  pre- 
vious altercation  between  the  parties  In  the 
restaurant  where  appellant  was.  Deceased. 
Monkhouse,  left,  and  was  gone  a  short  time, 
and  came  back,  and  stood  on  the  gallery 
where  the  fight  occurred  and  the  homicide 
was  committed.  Now,  appellant  Strlngfel- 
low, In  his  testimony  states  that  when  he 
came  back  he  stopped  on  the  gallery  and 
said,  "Oome  out  here,  God  damn  you!  and 
say  what  you  said  a  "while  ago."  And  ho 
gathered  up  a  pack  of  cards  he  had  In  his 
hand  and  put  them  In  his  pocket  and  went 
out  onto  the  sidewalk.  And  again  he  says 
"I  went  up  close  to  him.  I  do  not  remem- 
ber who  spoke  first  after  I  got  out  there.  I 
said  something  to  him  about  taking  np  John 
Early's  row.  Mr.  Monkhouse  had  said  some- 
thing before  this,  but  I  don't  remember  what 
it  was.  It  was  something  about  John  Early 
being  a  good  or  a  l>etter  man  than  me  or 
my  God-damn  father.  Mr.  Monkhouse  went 
on  to  say  that  he  could  whip  anybody  that 
didn't  like  John  Early.  I  made  some  reply 
to  this,  though  I  don't  remember  the  words, 
and  he  at  once  struck  me  on  the  neck."  etc. 
On  cross-examination  this  same  witness 
says:  "My  reason  for  going  out  was,  I  sup- 
pose, that  he  dared  me  out  there,  and  I 
Just  went  out  there  like  any  fool  boy  would," 
and  that  the  only  reason  he  had  for  going 
out  there  was  that  deceased  had  dared  him 
out  there,  that  he  knew  of.  Now,  If  these 
facta  do  not  constitute  mutual  combat  then 
It  occurs  to  me  that  nothing  short  of  a  for- 
mal agreement  to  fight,  as  a  duel,  would  be 
mutual  combat  Appellant's  own  evidence 
shows  that  being  dared,  he  went  to  meet  his 
adversary,  went  close  up  to  him,  repeated 
what  he  had  said  before,  called  deceased 
a  liar,  and.  when  struck  by  deceased,  en- 
gaged In  the  fight  This  Is  appellant's  own 
version.  Of  course.  If  we  look  to  the  evl- 
C.nnce  on  the  part  of  the  state,  there  la  no 
Self-defense  In  the  case;  and.  from  Out 
point  of  view,  the  charge  on  self-defense, 
coupled  with  mutual  combat  would  not  In- 
jure appellant  I  believe  the  court  was  Jus- 
tified In  giving  a  proper  charge  on  the  nb- 
Ject  of  mutual  combat 
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BOYD  et  aL  t.  GHENT. 
(Ooort  of  Civil  Appeals  »f  Texai.   April  8, 
1901.) 

UHITATIOK  or  A0TI(W8-PLDADING— NBCBS- 
8ITY— WAIVBR  — PO&ICBB  JUDOMBBtT  —  CON- 
CL.U£aVENBS& 

1.  Wher?  limitations  are  not  speciallr  plead- 
ed in  the  trial  court  as  a  bar,  the  questioa  of 
Umitatiou  la  waiTed,  and  cannot  be  raised  on 
appeaL 

2.  Where  a  judgment  formerly  rendered  in  a 
divorce  suit  has  fixed  the  status  of  certain  prop- 
erty in  controversy  aa  commnnity  property,  it 
is  not  evor  in  a  Babseoneut  tUstinct  at^on  to 
refuse  to  submit  to  tiie  fury  the  question  of  the 
property  beinx  the  aerate  proper^  of  the 
wife.  ■ 

E^r  from  district  court.  Bell  county;  R. 
E.  Brof^  Special  Jndge. 

Action  by  Mrs.  A  F.  Boyd  and  othera 
against  H.  CX  Ghent  From  a  Judgment  In 
faror  of  the  defendant,  plaintiffs  bring  erroT. 
Affirmed. 

A.  M.  Montelth,  for  plaintiffs  In  error. 
John  B.  Dnrrett  and  Wlnbonm  Peajrce,  for 
defendant  In  error. 

KET,  J.  This  iB  the  third  appeal  in  this 
case.  See  43  S.  W.  8»1;  53  S.  W.  701. 
While  the  ease  was  pending  on  the  last  Ap- 
peal, the  supreme  court,  answering  a  certi- 
fied Question  submitted  by  this  court,  held 
that  by  the  registration  of  his  judgment 
Ghent  acquired  a  lien  upon  all  the  land  in- 
Tolved,  su[>erlor  to  the  claim  of  Mrs.  Boyd, 
asserted  under  the  judgment  rendered  In  the 
dlTorce  suit  between  ker  and  her  former  hus- 
band. Boyd  T.  Ghent  (Tex.  Sup.)  67  S.  W. 
25.  Upon  the  last  trial  the  court  below  fol- 
lowed this  ruling,  and  rendered  judgment  for 
Ghent  foreclosing  his  lien  against  tbe  entire 
tract  of  land.  Nearly  all  the  questions  now 
submitted  for  decision  are  settled  by  rulings 
made  on  tbe  former  appeals.  We  do  not 
think  the  plaintiffs  In  error  are  In  a  position 
to  invoke  limitation  against  the  right  of  ac- 
tion asserted  by  Ghent  The  statute  requires 
limitation  to  be  specially  pleaded,  and  it  was 
not  done  in  this  case,  by  demurrer  or  other- 
wise. The  answer  upon  which  they  went  to 
trial  contained  two  demurrers,  one  denomi- 
nated a  general,  and  the  other  a  special,  de- 
murrer; but  in  substance  neither  was  any- 
thing more  than  a  general  demurrer.  Limita- 
tion was  not  pleaded  in  bar  of  tbe  plaintiffs' 
cause  of  action,  and  it  must  be  held  that  the 
demurrers  referred  to  did  not  present  that 
qaestlon.  Hence  we  h<^d  that  tbe  question 
of  limitation  has  been  waired. 

The  judgment  rendered  In  the  diveA%  suit 
Ijetween  Mrs.  Boyd  and  her  former  husband 
fixed  the  status  of  the  property  in  controversy 
aa  community  property  between  them.  That 
judgment  Is  now  conclusive,  and  no  error  was 
committed  upon  the  trial  of  this  case  In  re- 
fusing to  submit  to  the  jury  the  question  of 
tbe  property  being  Mrs.  Boyd's  separate  prop- 
erty. Nor  was  emu:  ccKumitted  In  not  anb- 
mlttisg  the  question  of  homeatead.  On  the 


undisputed  facts,  as  heretofore  held  by  this 
court,  Mrs.  Boyd  bad  abandoned  all  home- 
stead rights  in  the  property. 

We  rule  against  the  plaintiffs  In  error  on 
all  questions  presented,  and  affirm  the  Judg- 
ment of  the  district  court.  Except  upon  the 
Issue  of  homestead,  all  the  material  evidence 
is  documentary,  and  It  seems  to  be  set  out 
with  substantial  accuracy  In  the  brief  Qled  by 
plaintiffs  In  error.  Hence  we  deem  It  unnec- 
essary  to  file  conclusions  of  fact  Affirmed. 


QASH  r.  FIBST  NAT.  BANK  OF  McGBEG- 
OR  et  al. 

(Oourt  of  CiTil  Appeals  of  Texas.   April  8, 
1901.) 

LIENS— rARU  LASORBRS-CROP  LIEN-BXTENT. 

Sess.  XjawB  1897,  p.  218,  provides  that  a 
farm  hand  shall  have  a  first  lien,  subject  to 
the  landlord's  lien,  on  all  the  products  of  the 
farm,  and  shall  make  duplicate  accounts,  one 
to  be  presented  to  his  employer  within  30  days 
after  debt  shall  have  accrued,  and  the  other 
to  be  filed  within  the  same  time  with  the  coun- 
ty clerk.  Plaintiff  was  employed  as  a  farm 
laborer  from  January  1st  to  Septraiber  1st,  and 
on  September  6th  filed  a  laborer's  lien  on  the 
crop,  which  was  subsequently  seised  by  defend- 
ant under  a  chattel  mortgage.  Held,  that  the 
contention  that  plaintiff  was  entitled  to  main- 
tain a  lien  only  for  the  last  80  days*  labor  can- 
not be  SQstained. 

Appeal  from  McLennan  coonty  court;  J. 
Walter  Ckidce,  Special  Judge. 

Action  by  Thomas  H.  Cash  against  the 
First  National  Bank  of  McGregor  and  an- 
other. From  a  judgment  denying  plaintiff  n 
laborer's  lieu  for  a  part  of  hlfa  claim,  he  ap- 
peals. Modified. 

John  L.  Dyer,  for  appellant  L.  W.  Camp- 
bell, for  appellees. 

FISHER,  a  J.  Appellant  as  plaintiff  in 
the  court  below,  on  March  6,  1900,  brought 
suit  against  Warren  Compton  and  tbe  First 
National  Bank  of  McGregor,  Tex.,  alleging 
that  the  defendant  Warren  Compton  employ- 
ed him  (plaintiff),  and  bis  brother,  William 
F.  Cash,  as  farm  laborers  to  make  a  crop  on 
the  farm  of  defendant  Warren  Compt<Hi,  glt- 
nate  five  miles  north  of  Crawford,  In  McLen- 
nan county,  Tex.,  for  the  year  1899,  and 
agreed  to  pay  each  of  them  $20  per  month 
for  their  labor  from  January  1,  1899,  until 
September  1,  1899.  The  contract  was  a  ver- 
bal one.  The  plaintiff  averred  that  he  and 
his  said  brother  performed  said  contract  peri- 
od of  service,  and  each  earned  for  said  la/- 
bor  $160  for  their  eight  months'  labor;  that 
said  Compton  advanced  each  of  them  tbe 
sum  of  $26.42  during  the  time  they  worked, 
leaving  a  balance  of  $131.53  due  them  on  the 
completion  of  their  contract  September  1. 
1899.  Plaintiff  averred  that  be  and  bis 
brother,  as  the  result  of  their  labor,  culti- 
vated 160  acres  of  com  toe  defendant  Comp- 
ton. Plaintiff  averred  that  he  and  his  broth- 
er eaoh  prepared,  filed,  and  OxeA  a  labwec's 
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lien  on  September  6,  1889,  on  all  the  corn  of 
defendant  Compton  grown,  nUsed,  and  pro- 
duced by  tbelr  labor  npon  bis  farms  for  the 
year  IStiO;  this  being  done  conformably  with 
the  act  of  the  legislature  of  1807.  PlalntitC 
averred  that  Wtlltam  F.  Oash,  for  value, 
transferred,  assigned,  and  delivered  bis  dalm 
on  I>ecember  28,  1809,  to  him.  Plaintiff  al- 
leged that  the  defendant  Imnk  In  the  latter 
part  of  the  year  1889  seized  and  converted 
all  of  said  property,  to  vlt,  said  com  upon 
wbich  plaintiff  and  his  brother,  William  F. 
Cash,  bad  their  said  laborer's  Hen,  said  prop- 
erty being  of  the  anregate  value  of  MSO, 
which  seizure  and  conversion  of  saUl  pn^ 
erty  by  said  defendant  bank  derived  plain- 
tiff of  his  Lien,  so  he  could  not  reach  said 
property,  and  rendered  said  bank  liable  for 
the  value  of  said  property  upon  which  plain- 
tiff and  bis  brother  had  a  prior  Uen.  Plain- 
tiff prayed  for  judgment  against  said  War- 
ren  Compton,  and  that  his  Uen  be  establisheA 
upon  Bald  property,  and  for  Judgment  also 
against  said  bank  as  a  conversloner  of  said 
property,  and  for  costs  of  suit.  The  defmd- 
ant  Warren  Oompton  appeared,  and  answer- 
ed by  general  denial.  The  defendant  bank, 
by  its  first  amended  original  answer,  answer- 
ed by  general  exception  and  by  five  special 
exceptions,  and  pleaded  the  geaeml  issue. 
All  the  exceptions,  general  and  special,  of  the 
defendant  bank,  were  overruled,  save  and 
except  its  special  exception  No.  2,  which  rais- 
ed the  question  that  the  act  ol  the  legislature 
of  1897,  giving  and  creating  laborer^  liensi 
did  not  give  and  create  a  laborer's  lien  for 
a  longer  period  than  oae  month;  and  hence 
plaintiff  had  only  a  lien  for  his  and  his  broth- 
er's claim  for  August  1899,  amounting  to 
$40.  The  court  having  sustained  this  second 
exception,  plaintiff  reserved  his  exception  to 
the  ruling  of  the  court.  There  was  a  trial 
bad  before  the  court  without  a  jury,  and  judg- 
ment rendered  In  favor  ot  plalntlfl  ag^nst 
the  defendant  Warren  Compton  for  %287JBO, 
with  interest  from  date  at  the  rate  6  pi» 
cent  per  annum,  and  against  the  defendant 
bank  for  f40,  with  6  per  euit  Interest  from 
September  0,  1899,  and  for  costs,  etc 

The  contest  here  Is. between  the  antellant 
and  the  bank  as  to  who  has  the  superior  lien 
on  the  proceeds  of  the  crop  raised  on  the 
farm  of  Warren  Ownpton  for  the  year  1899. 
The  appellant  was  a  laborer  on  the  farm  <^ 
Compton  under  a  contract  whereby  be  and 
his  brother,  whose  claim  be  owns,  were  to 
work  on  the  farm  from  January,  1880,  to  Sep- 
tember, 1808,  at  920  pOT  month;  the, whole 
sum  to  be  payable  In  Septmb^.  The  bank 
contends  that  Ite  mcntgage  Uen  executed  by 
Compton  is  superior  to  the  laborer's  lien  as- 
serted by  ai^ellant  under  the  act  of  the  25th 
legldatnre  passed  May  27,  1897,  and  found 
up«i  page  218  of  the  Session  Laws  of  that 
year.  Except  for  the  last  m<mth  for  which 
the  appellant  and  his  brother  performed 
services  as  laborers  upon  the  farm,  the  trial 
court  held  that  the  Uen  (tf  appellee  on  the 


proceeds  of  the  cn^  raised  u|>on  the  farm 
was  supwior  to  that  of  aiveUant,  and  this 
ruUng  Is  the  only  question  that  It  Is  neces- 
Bai7  for  us  to  pass  upon.  We  cannot  agree 
with  tiie  trial  court  In  this  construction  of 
the  stetute.  In  our  opinion,  the  stetnto  is 
broad  enough  in  Ite  tnms  to  include  a  con- 
tract of  the  nature  asserted  by  appellant, 
and  that  It  was  not  the  purpose  oC  the  law  to 
limit  the  aiK>Ucatlon  of  the  stetute  to  con- 
tracte  of  swvlce  that  should  be  pnformed 
within  a  month.  For  the  reasons  stated,  the 
Judgment  of  the  court  below  will  be,afflrmed 
as  to  Warrm  Compton,  and  Is  reversed,  with 
Instructions  to  the  trial  court  to  render  jndg^ 
ment  in  favor  of  appellant  against  appellee, 
foreclosing  his  Uen  on  the  proceeds  of  the 
crop,  and  awarding  a  judgment  In  aM>el- 
lanfs  favor  against  the  bank  for  the  value 
of  the  crop  cm  verted  by  the  bank,  not  to  ex- 
ceed the  amount  of  an?ellant^s  judgment 
asainst  Warren  Compton.  Afltoned  In  part, 
and  revised,  wltii  instructions;  In  part 


TEXAS  BAVIXOS-TX>AN  ASS'N  v.  BANK- 
ER et  aL 

(Court  of  avU  Appeals  of  Toss.  April  8, 

1001.) 

JUDOHBNT  —  0ON8TRUCTI0N  —  AMBIQUITT  — 
REC0RI>-ADHISSIBIL1TT  —  EXECUTORS  AND 
ADMINISTRATO  RS— BXECITTION. 

1.  Hie  records  io  a  cau8&  including  tbe 
pleadings,  are  admlMible  in  evidence  to  sld  the 
conrt  In  construing  the  judgment  It  ambigu- 
ous. 

2.  A  Judgmpnt  In  a  suit  brotifrht  for  tbe  sole 
purpose  of  Sxiog  defendant's  lialnlity  as  execu- 
tor and  legatee  under  a  wiU  does  not  aathorize 
the  isBoance  of  an  execution  for  the  sale  of  any 
property  other  than  that  received  by  defendant 
from  the  testator's  estate. 

Appeal  from  district  court  BeU  county; 
John  M.  Furman,  Judge. 

Action  by  the  Texas  bavlugs-IxMin  Abso- 
dation  against  B.  C.  Banker  and  others. 
From  a  judgment  for  defendants,  plalntlfl 
appeals.  Affirmed. 

J.  B.  Scarborough,  tm  appellant  Banks 
ft  Cochran,  tor  appoUees. 

KEY,  J.  Tbin  Is  an  action  ot  trespass  to 
try  titie;  tbe  Texas  Savings-Loan  Associa- 
tion being  pfaUntifl.  and  Mrs.  B.  C.  Banker 
and  A  J.  Joyce  being  def^idants.  Both  the 
defendanto  [deaded  not  guilty,  and  Joyce 
filed  a  cross  action  against  Mrs.  Bank^  to 
recover  purchase  money  and  ftaeclose  a  ven- 
dor's Uen  upon  part  of  the  iwopoty  In  con- 
troversy, which  is  two  lote  in  the  city  of 
Temple,  in  B«ll  county.  The  court  below 
rendered  judgment  In  tevor  of  both  def^id- 
ante  against  the  plaintiff,  and  In  favor  of 
the  defendant  Joyce  on  his  cross  action 
against  Mrs.  Bankw.  The  ptalntlfl  alone  has 
appealed. 

The  plaintiff  deralgned  title  tbrough  oe- 
cntion  sales  made  nndor  executimu  Issued 
from  the  district  court  of  McLennan  county 
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and  a  Justice  oC  the  peace  court  ot  the  same 
coanty.  The  court  below  held  that  the  Judg- 
menta  did  not  authorize  the  lasuance  oi 
executions  against  Mrs.  Banker  Individually, 
and  therefore  that  the  sales  made  under  the 
executions  referred  to  were  void.  The  por- 
tions of  the  jadgments  material  to  the  ques- 
tion under  consideration  read  as  follows: 
"And  It  is  ordered,  adjudged,  and  decreed 
that  the  plaintiff,  the  Texas  SaTings-Loan 
Association,  do  have  and  recover  of  and  from 
B.  C.  Banker,  independent  executor  and  dev- 
isee under  the  last  will  of  Lydia  Moone,  the 
sum  of  (3,066  (thirty  hundred  and  slxty-flve 
dollars),  with  Interest  at  ten  per  cent  from 
this  date."  (First  Judgment)  "It  Is  there- 
fore ordered,  adjudged,  and  decreed  by  the 
court  that  plaintiff,  S.  B.  Shelton,  have  aod 
recover  of  and  from  defendant  Mrs.  B.  0. 
Banker,  In  her  capacity  of  Independent  ex- 
ecutor of  and  legatee  under  the  lyt  will 
and  testament  of  I^dla  Moone,  deceased, 
the  sum  of  one  hundred  and  flfty-nlne  and 
'Vioo  (1159.80)  dollars,  and  all  costa  expend- 
ed by  him  herein."  (Second  Judgment.)  The 
latter  Judgment  shows  upon  Its  face  that  It 
was  not  Intended  to  fix  liability  against  Mrs. 
Banker,  except  as  executrix  of  and  legatee 
under  the  will  of  Lydla  Moone,  and  perhaps 
the  same  construction  should  be  placed  upon 
the  other  Judgment  However,  the  trial 
court  admitted  In  evidence  the  records,  in- 
cluding the  pleadings  In  the  two  cases;  and 
these  documents  make  It  clear  that  both 
suits  were  actions  against  Mrs.  Banker  for 
the  sole  purpose  of  fixing  Uablltty  against 
her  as  executrix  of  or  legatee  under  the 
wlli  of  Mrs.  Moone,  and  Justified  the  court 
If  there  was  any.  ambiguity  In  the  Judg- 
ments, In  the  mllng  referred  to. 

Appellant's  objections  to  the  admlsslbiUty 
of  the  records  In  the  two  suits  referred  to 
cannot  avail  to  reverse  the  Judgment  If 
the  judgmoits  were  ambiguous,  the  evidence 
referred  to  was  admissible  to  aid  the  court 
in  construing  them.  If  they  were  not  am- 
biguous, as  we  are  disposed  to  hold,  they 
did  not  authorize  the  issuance  of  executions 
for  the  sale  of  any  property  b^onglng  to 
Mrs.  Banker,  other  than  sacb  as  she  received 
from  the  Moone  estate;  and  the  undisputed 
testimony  shows  that  the  property  In  con- 
troversy was  not  ao  acquired.  As  this  rul- 
ing breaks  down  the  plalntHTs  title,  It  Is  un- 
necessary to  determine  the  correctness  of 
the  holding  by  the  trial  court  that  one  of 
the  lots  was  tbe  homeetead  of  Mrs.  Banker 
at  the  time  of  the  execution  sales  referred 
to.  Nor  are  we  called  upon  to  decide  wheth- 
er or  not  the  court  ruled  correctly  in  render- 
ing Judgment  for  Joyce  on  bis  cross  action. 
Mrs.  Banker  has  not  appealed,  and  is  not 
complaining  of  the  Judgment  In  favor  ot 
Joyce;  and  aa  the  plaintiff  failed  to  estab- 
lish any  title  to  the  land,  and  no  moneyed 
Judgment  was  rendered  against  It  except 
for  costs.  It  cannot  be  heard  to  complain  of 
the  fact  that  Joyce  obtained  a  Judgment 


against  Mrs.  Banker  for  purchase  money 
due  for  one  of  the  lots,  and  a  foreclosure  of 
the  vendor's  lien  upon  the  lot.  We  adopt 
the  conclusions  of  fact  filed,  and  affirm  the 
Judgment  rendered  by  the  court  below.  Af- 
flrmed. 


WALKER  et  al.  v.  POWNS. 

(Oourt  of  Civil  Appeals  of  Texas.  April  8, 
1901.) 

TRBSPASS  TO  TRT  TITLE— FAILURE  TO  HE- 
CORD  DEED— DESCRIPTION  IN  DEED— RBF* 
BRENCE  TO  OTHER  DEED. 

1.  The  right  of  a  plaintiff  having  a  superior 
title  to  recover  in  trespass  to  try  title  u  not 
defeated,  on  the  ground  that  he  claims  under 
an  after-acqnired  title,  because  a  deed  in  hia 
chain  of  title  was  not  acknowledged  antil  aft- 
er suit  brought 

2.  The  right  of  a  plaintiff  having  a  superior 
title  to  recover  in  trespass  to  try  title  is  not 
defeated  by  the  fact  that  a  deed  in  his  chain 
of  title  refers  to  another  deed  for  a  description 
of  the  property  conveyed,  by  giving  the  name 
of  the  parties  and  date  of  such  deed,  but  mis- 
states the  page  of  the  record  on  which  It  will 
be  found. 

Error  from  diatrtct  court  McLennan-  coun- 
ty; Marshan  Sarratt  Judge. 

Action  ot  treq^aiB  to  try  title  by  J.  B. 
Downs  against  Eugene  Walker  and  others. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendants bring  error.  Affirmed. 

W.H.Lesslng,  for  plaintiffs  In  error.  Rich- 
ard I.  Mnnroe,  tor  defendant  In  error. 

KEY,  J.  From  a  Jodgmuit  In  fttvor  of  the 
plaintiff  in  the  court  below  In  an  action  of 
trespass  to  try  title,  the  defendants  bave 
brought  the  case  to  this  court  by  writ  of  er- 
ror. The  court  below  filed  the  foltowing  con- 
clusions of  fact  and  law: 

"I  find  that  the  parties  to  the  suit  agreed 
that  John  Baade  Is  the  common  source  of 
title  to  the  lot  In  controversy,  being  lot  9  to 
Torbett's  addition  to  the  city  of  Waco.  John 
Baade  In  1805  conveyed  said  lot  to  L,  A. 
Donaldson,  and.  as  a  part  of  the  purchase 
money,  took  eighty  notes  from  [Donaldson], 
of  each,  and  reserved  in  said  deed  an 

expreaa  vendor's  lien  on  said  lot  to  secure 
the  purchase  money.  Becoming  Indebted  to 
0.  Mallander.  as  guardian,  in  the  sum  of 
seven  hundred  dollars,  he  Indorsed  these 
notes,  or,  rather,  seventy  of  them,  to  said 
Mallander,  as  additional  and  collateral  se- 
curity; said  note  of  seven  hundred  dollars 
bting  secured  by  deed  of  trust  on  lot  9  and 
other  property.  Baade  became  Indebted  to 
the  plaintiff,  and  assigned  and  sold  said 
notes  In  the  hands  of  Mallander,  of  912.50 
each,  to  him,  and  also  the  vendor's  lien  and 
superior  title  to  said  lot  No.  9.  Afterwards 
Mallander  sued  Baade  and  others  on  his 
note,  and  foreclosed  the  deed  of  trust  given 
to  secure  the  seven  hundred  dc^ar  note.  An 
order  of  sale  Issued  on  the  Jodgment,  and 
enough  money  was  reallied  from  the  sale  of 
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th«  other  lots  described  In  said  trust  deed, 
without  selling  lot  nine,  to  pay  off  said  ser- 
en  hundred  dollar  note,  interest,  end  costs, 
(or  which  said  70  notes,  of  V12.S0  each,  were 
put  in  Hanandw*!  hands  aa  addltlMial  and 
collateral  security.  On  flie  day  of  said  sale 
the  plaintiff  demanded  of  said  Mallander 
lx>sse88l(Hi  of  said  notes,  of  $1SLS0  each,  and 
told  him  that  they  belonged  to  him,  and 
that  they  had  been  sold  to  him  by  Baade; 
and  Mallander  refused  to  deliver  them  to 
.him,  claiming  he  Intended  to  hold  them,  as 
Baade  owed  him  other  money.  I  find  that 
the  defendants  George  and  Eugene  Walker 
had  notice  of  the  rlgbta  of  Downs,  the  plain- 
tiff, as  the  owner  of  said  seventy  notes,  of 
$12.60  each,  in  the  bands  of  Mallander,  when 
Mallander  made  the  deed  to  said  lot  9  to 
said  Eugene  Walker. 

"As  a  conclusion  of  law,  I  find  that  Downs 
became  the  owner  of  the  notes,  of  912.60 
each,  and  the  superior  title  and  vendor's 
lien  on  lot  9  under  the  conveyance  and  as- 
signments from  Baade,  and  that  he  became 
entitled  to  the  possession  of  said  notes  as 
soon  as  the  debt  Baade  owed  Mallander,  as 
guardian,  became  paid,  which  payment  was 
made  In  full  when  the  property  was  sold 
under  the  order  of  sale  which  Issued  out  of 
the  54th  district  court  of  McLennan  county, 
Texas,  without  selling  lot  9;  and,  finally, 
that  Downs  is  the  owner  of  the  lot  In  contro- 
versy, and  entitled  to  Judgment  for  the  pos- 
sessiou  thereof  and  costs  of  suit" 

We  adopt  and  approve  these  conclusions, 
and  find  no  merit  in  the  several  i>oInts  re- 
lied upon  tiy  plaintiffs  in  error  for  a  reversoL  - 
The  contention  that  because  a  deed  relied 
upon  by  the  plaintiff  in  his  chain  of  title 
was  not  acknowledged  until  after  the  suit 
was  brought  although  dated  and  in  fact 
signed  and  delivered  prior  thereto,  was  an 
after-acquired  title,  cannot  be  sustained.  As 
between  the  parties,  acknowledgment  wan 
not  essential  to  the  validity  of  the  deed,  and 
therefore  the  contention  that  the  instrument 
was  not  operative  as  a  deed  until  after  It 
was  acknowledged  cannot  be  upheld. 

Nor  can  we  sustain  the  proposition  that  the 
deed  was  void  because  It  referred  for  de- 
^rlptlon  of  the  property  conveyed  to  anoth- 
er deed,  giving  the  names  of  the  grantor  and 
grantee  and  the  date  of  such  other  deed,  to- 
gether with  the  volume  of  the  county  rec- 
ords upon  which  the  same  was  recorded,  but 
incorrectly  stating  the  pages  upon  which  the 
deed  was  recorded.  The  deed  referred  to 
was  In  fact  recorded  In  the  volume,  but  not 
on  the  pages  named;  but,  if  it  had  not  been 
recorded  kt  all,  that  fact  would  not  render 
the  deed  under  consideration  void  for  uncer- 
tainty of  description,  as  long  as  the  other 
deed  can  be  found.  It  was  shown  by  undis- 
puted testimony  that  the  grantor  in  the  oth- 
er deed  referred  to  had  never  executed  any 
other  deed  to  the  grantee  therein  named; 
and  thla,  in  connection  with  the  descriptloa 
given  of  the  deed,  leaves  no  room  for  donbt 


oa  to  the  Identity  of  the  document  referred 
to. 

Though  not  specially  commented  npon  In 
this  opinion,  we  bave  considered  all  the 
questions  presented  In  plaintiffs  in  error's 
brief,  and  decide  against  them  all  tbe  potat* 
raised.  Judgment  affirmed. 


TSXAS  &  P.  RT.  CO.  V.  ELLIOTT. 
(Oourt  ctf  (3vU  Appeals  of  Tfexas.  April  3. 

1901.) 

CABRIBRS— INJURIES  TO  PAESBNGBR— NBGU 
OENCB  —  CONTRIBUTORT  NEQUQENCB  —  AU- 
THORITT  or  OONDUOTORr-INS-ntUCTIONS. 

1.  Plaintiff  boarded  a  regular  passei^r  traio. 
■□d  paid  his  fare  to  a  regular  station,  at  which 
the  train  did  not  stop,  under  the  rules  of  the 
company.  Plaintiff  was  Ignorant  of  such  mles. 
and  the  CMidoctor  agreed  to  stop  the  train  at  or 
near  tiie  station  for  him  to  get  off.  At  a  bridge 
near  the  station  the  train  slowed  up  to  a  speed 
of  about  four  miles  an  hour,  and  plaintiff  and 
the  conductor  went  out  on  the  platform,  where 
the  conductor  repeatedly  told  bim  to  get  off. 
which  he  at  first  declined  to  do,  because  of 
scantling  piled  on  the  ground.  When  he  final- 
ly did  attempt  to  get  off,  the  train  gave  a 
sudden  jerk,  throwing  him  to  the  ground  and 
injurinsr  bim.  Held,  that  defendant  was  guilt.T 
of  □egligence  causing  the  injuries. 

2.  Plarutifl  was  not  guil^  of  coutributorj 
negligence. 

3.  It  was  not  error  to  instract  that  the  con- 
ductor had  authority  to  make  a  contract  for  the 
train  to  stop  at  a  station,  or  where  it  did. 

Aiveal  from  district  court,  Bowie  comity: 
J.  M.  Talbot  Judge. 

Action  ftff  Injuries  by  0>  D.  Elliott  against 
the  Texas  ft  I^flc  Ballway  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

W.  T.  Armlstead,  for  appellant  F.  U.  Ball 
and  Bollln  W.  Rodgers,  tor  appellee. 

KEY,  J.  This  Is  a  personal  Injury  suit 
against  the  railway  company,  and  from  a 
verdict  and  Judgment  for  fl,000  in  favor  of 
the  plaintiff  the  defendant  has  appealed. 
The  evidence  Justifying,  In  support  of  the 
verdict  we  find  that  the  defendant  was  guil- 
ty of  negligence  In  the  manner  dialed  In 
the  plaintiff's  petition,  "nie  plaintiff  was 
not  guilty  of  contributory  negligence,  and 
by  reason  of  the  defendant's  negligence  he 
sustained  personal  Injuries  as  charged,  for 
which  $1,000,  the  amount  awarded  him  by 
th6  vradict  is  fiot  nnreascmable  compensa- 
tion. The  plaintiff's  testimony  shows  that 
he  in  good  telth  boarded  a  r^rular  passenger 
train  on  appellant's  road  at  J^erson;  that 
he  paid  to  the  conductor  the  fare  demanded 
by  the  latter  from  Jefferson  to  Sulphur  Sta- 
tion, a  regular  station  upoa  appellant's  road, 
but  at  which  the  tntin  In  question  was  not 
In  the  habit  of  stopping,  and  the  rules  of 
the  railway  company  forbade  Its  stopping 
at  ttiat  station.  However,  these  rules  were 
unknown  to  the  plaintiff,  and  the  conductor 
agreed  to  stop  tiie  train  at  or  near  that  sta- 
tion for  the  itlalntlff  and  two  other  pas8«i- 
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t;er8  similarly  situated  to  get  c^.  Accordtng 
to  the  testimony  submitted  by  the  plaintiff, 
wtien  the  train  reached  a  bridge  near  Sul- 
phur Station,  It  slowed  up  to  a  speed  of 
about  four  miles  an  bour.  The  plaintiff  and 
tbe  other  two  passengers  referred  to  went 
out  on  the  rear  platform,  followed  by  the 
condnct<»-.  Tbe  other  two  passengers  allgbt- 
e<l  with  safety  from  one  side  of  tbe  platform. 
Tbe  plaintiff  was  upon  the  other  aide,  stand- 
ing upon  the  lower  step;  and,  according  to 
bis  testimony,  the  conductor  told  bim  re- 
peatedly to  get  off.  At  first  he  declined  to 
do  so,  because  there  were  some  scantlings 
piled  on  the  ground,  but  be  finally  attempted 
to  get       and  about  the  time  he  did  so  tbe 
train  gave  a  sudden  Jerk  and  threw  him  to 
the  ground,  by  which  fail  be  sustained  the 
injuries  complained  of.    The  burden  of  ap- 
pellant's contention  is  that,  under  the  cir- 
cumstances stated,  the  conductor  had  no  au- 
thority to  make  a  contract  for  the  train  to 
stop  at  Sulphur  Station,  or  where  it  did,  and 
the  tiial  court  erred  In  holding  that  he  had 
such  authority.  We  have  no  doubt  whatever 
of  the  correctness  of  the  ruling  referred  to. 
We  find  no  merit  In  the  appeal,  and  affirm 
the  judgment.   Hull  v.  Railway  Co.,  66  Tex. 
G19,  2  S.  W.  831;  Railway  Co.  v.  Anderson, 
S2  Tex.  520,  17  S.  W.  1039;  Railroad  Co.  v. 
Prozer  (Ivan.  Sup.)  40  Pac.  024;  Randolph  v. 
Railway  Co.,  18  Ma  App.  609.  Judgment  of- 
Armed. 


SCHNEIDER  et  al.  T.  SANDERS  etal. 

(Ooart  of  ClTil  Appeals  of  Texas.   Jan.  19. 
1901.) 

HUSBAND  AND  WIFE-COMMUNITY  PBOPBRTY 
—  MORTGACaa  —  PARTNERSHIP  —  CHATTEL 
llORTGAOBS  —  ASSIGNMENT  —  PAROL  EVI- 
DBNCB-C0N8IDBRATI0N— TRESPASS  TO  TRY 
TTTLB  —  XNSTRUCnONS  —  OHI8BION8  —  FAIL- 
URS  TO  BBQUB8T^BFFBCT-AFPBAL-FIND- 
INOS— RBVIBW— CONPLICTINO  HIVIDENCE. 

1.  Where  a  bill  of  sale  and  a  chattel  mort- 
ga^  of  partnership  property  recited  a  certain 
coDiridexation  in  money,  it  was  not  error  to  per- 
mit one  of  the  partners,  who  had  pleaded  that 
snch  recital  was  a  mistake,  to  testify  that  the 
pnrpose  of  snoh  iastninnents  wass  to  pay  the 
firm  debts  to  the  mortgasee.  and  enable  the 
witoeas  to  regain  a  note  glTen  as  collateral  se- 
curltytherefor. 

2.  Where  defendant  executed  a  sham  convey- 
ance of  a  homestead  which  had  been  communl- 
tj  property  of  himself  and  a  former  wife,  in 
which  tiieir  children  had  an  Interest,  for  the 
purpose  of  obtaininff  security  for  goods  to  be 
sold  to  a  firm  of  which  he  was  a  momber.  in  an 
action  to  foreclose  the  vendor's  lien  reserved  in 
tbe  secarity  Riven  for  such  land,  in  which  the 
children  intervened,  it  was  not  error  to  permit 
defendant's  partner  to  testify  that  defendant 
told  bim  that  one  of  tbe  plaintiffs  asked  wit- 
ness to  come  over  and  talk  about  the  firm's 
makine  an  assiKnment,  to  which  witness  re- 
plied that,  if  defondants  could  not  run  the  busi- 
ness, they  might  as  well  make  an  assif^nment; 
no  objection  having  been  made  until  after  ths 
witness  had  testified,  and  the  evidence  not  be- 
ing tnch  as  to  materially  affect  tbe  issue. 

8.  Where,  in  an  action  to  foreclose  a  securi- 
ty given  for  partnerBbip  debt,  it  was  contend- 
ed that  defendant  was  liable  on  an  old  debt  of 
his  partner  te  plaintiffs,  on  which  there  was 


conflicting  evidence,  an  instruction  that  if  de- 
fendant's indebtedness  to  plaintiffs  had  been 
folly  paid,  and  defendant  was  not  so  Indebted 
at  the  time  tbe  security  sued  on  was  Issued,  in- 
terveners claiming  title  thereto  were  entitli^d  to 
judgment,  was  not  objectionable  as  misiuuding 
and  not  snOiciently  comprehensive  to  include 
all  of  defendant's  Indebtedness  to  iilaintlflB. 

4.  An  objection  that  the  court  omitted  to  suffi- 
ciently charge  on  a  particular  point  cannot  be 
urged  on  appeal  in  tne  absence  of  any  request 
to  make  the  charge  more  specific,  or  to  give  a 
charge  supplying  the  omission. 

5.  Where  a  father  executed  a  shnm  convey- 
ance of  homestead  community  property,  in 
which  his  children  had  an  interest.  In  order  to 
obtain  security  for  goods  furnished  to  a  part- 
nership, it  was  not  error,  in  an  action  to  fore- 
close the  security,  to  instruct  that  if  plaintiffs 
knew,  before  defendant  became  indebted,  that 
the  conveyance  was  a  sham,  they  conid  not  re- 
cover, without  Instructing  th&t  plaintiffs  most 
have  had  notice  that  the  property  conveyed  was 
tbe  homestead  of  the  grantor. 

6.  Tbe  interveners  being  entitled  to  judgment 
for  their  one-half  interest  in  the  land  if  the 
indebtedness  of  defendant  to  plaintiffs  had  been 
fully  paid,  it  was  proper  to  refuse  plaintiffs' 
requested  instruction  that  the  jury  shoald  find 
for  plaintiffs  against  them,  since  snch  charge 
would  have  withdrawn  from  the  jury  the  issue 
as  to  whether  or  not  such  debt  had  been  paid. 

7.  Where  a  note  assigned  as  collateral  securi- 

Swas  executed  September  23,  1890,  payable  in 
ree  years,  and  was  not  sued  on  until  Novem- 
ber 3,  1897,  it  was  barred  by  the  four-years 
statute  of  limitations. 

8.  Findings  will  not  be  reversed  on  appeal 
where  tbe  evidence  is  conflicting,  and  there  is 
some  evidence  to  support  them. 

Appeal  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 

Trespass  to  try  title  by  Schneider  &  Davis 
against  F.  W.  Sanders  and  others.  From  a 
judgment  in  favor  of  defendants,  plaintiffs 
appeol.  Afilrmed. 

Perkins.  Gilbert  &  Hall,  for  appellants. 
Kearby  &  Muse  and  Thompson  &  Thomp- 
son, for  appellees. 

BOOKHOUT,  J.  On  August  15,  1892,  ap- 
pellants instituted  this  suit  la  the  district 
court  of  Dallas  county  against  F.  W.  San- 
ders In  trespass  to  try  title  to  recover  two 
tracts  of  land,  one  containing  28%  and  the 
other  8^  aa^s,  situated  in  Dallas  county. 
On  NovembOT  3,  1897.  appellants  filed  an 
amended  petition  against  F.  W.  Sanders,  and 
made  W.  A.  Bumbold  a  party  to  the  suit. 
This  petition  set  up  two  counts  as  ground 
for  recovery.  The  first  count  was  to  recover 
the  land,  and  in  the  second  count  it  was  al- 
leged: "That  on  the  27tb  of  December,  ISDO. 
F,  W.  Sanders  and  W.  R.  Barnes,  doing  busi- 
ness In  the  name  of  W.  R.  Barnes,  were  in- 
debted to  appellants  In  the  sum  of  $3,952.46. 
That  as  collateral  security  for  said  indebt- 
edniss  appellants  held  the  note  of  W,  A. 
Ruuibold,  jiayable  to  F.  W.  Sanders,  and  by 
Sanders  Indorsed,  In  the  sum  of  $2.Trji;.l^'t. 
dated  September  23,  1890,  and  payable  three 
years  after  date,  with  10  per  cenL  interest 
and  10  per  cent  attorneys*  fees,  said  note  be- 
ing secured  by  a  vendor's  lien  on  the  land 
In  controversy.  That  on  December  27,  1800, 
In  part  payment  of  their  Indebtedness,  San- 


Digitized  by  Google 


728 


61  SOUTHWESTERN  BBPOBTBR. 


(Tex. 


den  and  Barnea  turned  over  to  appellaats 
their  stock  of  sroceileB,  rained  at  fl.0O0. 
That  oa  the  same  day  the  Bald  Baraes  and 
Sandern  tranaferred  and  assigned  all  tiielr 
notes  and  book  accounts  to  W.  J.  Town- 
aend,  authorizing  him  to  cxdiect  the  same, 
and  out  of  said  proceeds  to  pay  ttitAr  attor- 
neyi^  fees  In  the  transaction,  and  the  bal- 
ance to  Schneider  A  Davis,  awellantB.  That, 
«ald  stock  of  merchandise  and  notes  and 
accounts  not  being  sufflcloit  to  extlngulsb 
the  debt  of  Barnes  and  Sanders  to  appel* 
lants,  ai^eUantB,  still  holding  said  TendM'a 
lien  note  for  $2,766.25,  on  Septembw  29, 
1881,  obtained  from  W.  A.  Rumbold  a  deed 
to  the  land  in  controversy  In  payment  of 
said  note.  Appellants  prayed  for  Judgment 
for  the  land,  and  in  the  altematiTe  f«  Judg- 
ment on  the  $2,756.2S  note  against  Bumbold, 
as  maker,  and  Sanders,  as  Indoraer,  and  for 
a  foreclcBure  of  the  vendor's  lloi  on  the 
land.*'  F.  Sanders  answered  by  excep- 
tions, pleas  of  limitation,  general  denial,  and 
not  guil^.  and  among  other  defenses  al- 
leged: "That  on  the  23d  day  of  September, 
1890,  the  land  In  controversy  was,  and  had 
been  for  many  years  prior  thereto,  his  home- 
stead, and  was  then,  and  had  been  for  many 
years,  and  was  still,  used  and  occupied  by 
blniself  and  family  for  a  home.  That,,  de- 
siring to  go  Into  the  grocery  business,  and 
having  DO  money,  on  September  23,  1890,  he 
made  a  fictitious  and  jM^tended  sale  of  his 
homestead  to  W.  A.  Rumbold,  who  paid  no 
money  for  the  land,  but  executed  to  bim 
(Sanders)  the  |2,756.25  note.  That  the  trans- 
action was  not  intended  as  a  real  sale.  That 
Rumbold  did  not  Intend  to  pay  the  note; 
knew  It  was  the  homestead  of  Sanders,  who 
remained  In  possession  of  the  premises  with 
his  family,  and  is  still  In  possession.  That 
at  tbis  time  Barnes  owed  Schneider  &  Davis 
alMUt  $1,200  on  open  account,  which  was 
closed  by  Barnes*  note,  and  that  then  San- 
ders deposited  with  appellants  the  Rumbold 
note  as  collateral  for  groceries  to  be  fur- 
nished Barnes  and  Sanders.  That  appel- 
lants furnished  Barnes  and  Sanders  from 
that  time  up  to  about  December  27,  1880, 
groceries,  amounting  to  about  $3,300,  upon 
which  they  had  paid  from  time  to  time  sums 
^aggregating  $1,500,  leaving  the  balance  due 
.appellants  about  $1,800.  That  on  December 
27,  1890,  legal  proceedings  being  threatened 
by  some  of  Barnes'  old  creditors.  In  payment 
.of  their  entire  indebtedness  to  appellants 
Barnes  and  Sanders  turned  over  to  Schneider 
.&  Davis  their  entire  stock  of  groceries  of  the 
value  of  $2,000,  and  assigned  and  delivered 
to  W.  J.  Townsend,  bookkeeper  for  appel- 
lants, all  their  notes  and  book  accounts,  ag- 
gregating about  $2,500.  That  appellants  ac- 
cepted the  stock  of  merchandise  and  the  as- 
signment of  the  notes  and  accounts  in  full 
payment  of  the  Indebtedness  of  Barnes  and 
Sanders,  for  which  said  $2,756.26  note  had 
been  put  up  as  collateral,  and  promised  to 
driver  said  note  to  Sanders,  but  failed  to 


do  10,  and  afterwards,  on  the  2511i  day  of 
September,  1881,  procured  Rumbold  to  make 
them  a  deed  to  the  land.  Sanders  charged 
appellants  with  notice  that  the  sale  to  Bnm- 
bold  was  flctltlons,  and  that  the  land  in  con- 
troversy was  his  Iwmestead,  and  occupied  by 
him  and  his  family  as  a  home.  Sandos  also 
pleaded  in  his  anp^emental  answer  that 
the  conslderatlcm  of  $1,500  In  the  bill  of  sale 
and  $2,366.46  in  the  chattel  mortgage  woe 
Inserted  through  fraud,  accident,  and  mis- 
take, and  were  not  the  true  conalderatlMi; 
tiiat  the  true  consideration  for  the  ececutlon 
of  said  Instruments  was  the  paym^t  In  full 
of  all  Barnes'  and  Sanders'  debts  to  Schnei- 
der &  Davla.  Sanders  asked  for  a  cancella- 
tion of  the  Rumbold  note,  the  deed  to  Bum* 
bold,  and  from  Rumbold  to  Schneider  &  Da- 
vis." On  February  16.  1890,  Hattie  Han- 
don,  formerly  Hattie  Sanders,  and  Harry 
Sanders  filed  their  plea  of  intervention,  al- 
leging: "That  the  land  in  controversy  was 
the  community  property  of  F.  W.  Sanders 
and  their  mother,  Esther  Ann  Sanders,  who 
died  February  2,  18S1.  leaving  F.  W.  San- 
ders and  Interveners  In  possession  of  said 
land;  all  of  whom  have  resided  on  the  land 
since  that  time,  and  are  now  residing  on 
said  land.  They  chai^d  Rumbold  and  a[>- 
pellants  with  notice  of  the  facts  set  out  in 
their  plea  of  Intervention.  They  prayed  for 
a  cancellation  of  the  deed  from  F.  W.  San- 
ders and  wife,  Lucy  Sanders,  to  Rumbold, 
and  of  the  deed  from  Rumbold  to  Schneidn- 
&  Davis,  and  for  judgment  for  a  one-half 
undivided  Interest  In  the  land.  Rumbold 
made  default  The  case  was  tried  before  a 
Jury  on  June  21.  1809,  and  resulted  in  a  ver- 
dict In  favor  of  appellees."  Judgment  was 
duly  entered  on  the  verdict,  and  plaintiffs 
have  prosecuted  an  appeal  to  this  court 

Conclusions  of  Fact 

In  September,  1880,  W.  R.  Barnes  was  en- 
gaged In  the  grocery  business  in  Dallas.  Ap- 
pellee F.  W.  Sanders,  desiring  to  go  into  the 
grocery  business  In  Dallas,  in  the  month  of 
September,  1890,  went  to  Schneider  &  Da- 
vis, wholesale  grocers  in  the  city  of  Dallas, 
and  made  known  to  a  member  of  said  flnu 
his  desire,  and  stated  that  all  he  had  to  put 
up  as  security  for  groceries  was  the  land 
upon  which  be  was  then  living.  It  was  sug- 
gested to  Sanders  by  one  of  the  members 
of  said  firm  that  It  would  be  better  for  him 
to  go  In  with  some  one  who  understood  the 
business,  and  suggested  that  be  go  in  with 
Barnes.  After  negotiation  between  Sanders 
and  Barnes  it  was  agreed  by  them  that  they 
would  form  a  partnership  for  the  conduct- 
ing of  a  grocery  business.  At  that  time 
Barnes  was  indebted  to  Schneider  ft  Davis 
about  $1,200,  which  Barnes  closed  up  by  his 
note  to  the  firm.  Barnes  then  suggested  that 
Sanders  should  execute  a  deed  to  W.  A.  Rum- 
bold. who  was  conducting  a  butter  and  egg 
business  In  one  part  of  the  bnslness  house  of 
Barnes,  but  who  was  not  otherwise  connect- 
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«d  wltti  BarneB,  to  Uie  two  tracts  ot  land 
upon  which  he  (Sanden)  lived,  a^regatliig 
36%  acres,  and  take  hla  (Rnmbold's)  note  In 
payment  tliereot  which  wonld  be  placed  as 
4x>llateral  with  Schneider  ft  Davis  for  a  line 
-of  credit  for  the  new  flrm.  F.  W.  Sanders, 
Joined  hy  hla  wlfte,  did  execute  a  deed  to  said 
A.  Rnmbold  to  said  land;  said  deed  re- 
•cftlng  a  cash  conrideration  of  fOOO  and  a 
jiote  for  f2,7S6.S5.    This  note  was  trans- 
ferred hy  T.  W.  Sandm  to  Schneider  ft  Da< 
▼Is  to  enable  the  firm  of  Barnes  ft  Sanders  to 
•obtain  a  line  of  credit  Sanders  was  not  to 
be  responsible  for  the  past  indebtedness  of 
Barnes  to  Schneider  &  Davis,  nor  was  said 
jiote  intended  to  secure  said  past  Indebted- 
ness. At  the  Ume  the  deed  was  executed 
by  Sanders  and  wife  to  Rnmbold  the  prop- 
■erty  was  the  bwnestead  of  Sanders  and  wife. 
No  consideration  was  paid  by  Rumbold  oth- 
er than  the  execution  of  the  note  above  de- 
scribed, nor  was  It  the  int^tion  that  any 
should  be  paid.   The  transaction  was  flctl- 
tlouB  AS  between  them,  Sanders*  object  be- 
ing to  use  Rnmbold's  note  as  collateral  se- 
curity for  a  line  of  credit  from  the  flrm  of 
Schneider  &  Davis.    The  flrm  of  Barnes  ft 
Sanders  became  indebted  to  Schneider  ft  Da- 
vis in  the  sum  of  about  $3,200,  and  In  the 
latter  part  of  December,  1890,  Barnes  &  San- 
ders conveyed  to  Schneider  ft  Davis  their 
entire  stock,  and  executed  a  chattel  mort- 
gage upon  their  notes  and  accounts  to  a  trus- 
tee for  the  benefit  of  Schneider  ft  Davis  aft- 
er paying  an  attorney's  fee  of  f300.  The  ac- 
count of  Bamea  ft  Sanders  to  Schneider  & 
Davis  was  fully  paid  oft  by  the  transfer  of 
said  stock  and  the  execution  of  said  trust 
deed.    Schneider  ft  Davis,  at  the  time  the 
note  of  Rumbold  wss  transferred  to  them 
by  Sanders,  had  notice  of  the  fictitious  char- 
acter of  the  sale  by  F.  W.  Sanders  and  wife 
to  W.  A.  Rumbold.    At  the  time  this  deed 
was  made,  this  property  was  the  homestead 
of  Sanders  and  wife,  they  being  In  posses- 
sion at  the  time,  occupying  the  same  as  their 
homestead,  and  same  has  continued  to  be 
occupied  by  them  as  their  homestead.  In 
September,  1891,  W.  A.  Rumbold,  at  the  re- 
quest of  Schneider  &  Davis,  executed  to 
them  a  deed  to  the  land  In  controv««y  in 
consideration  of  his  release  from  liability 
on  his  note.  Other  facts  appear  in  the  opin- 
ion. 

Conclusions  of  Law. 
Appellants'  first  assignment  of  error  com- 
plains that  the  court  erred  in  permitting  the 
appellee  F.  W.  Sand3Ts  to  testify  that  the 
purpose  of  giving  the  biU  of  sale  and  chattel 
mortgage  was  to  pay  the  debts  of  his  firm 
to  Schneider  ft  Davis,  and  protect  their  prop- 
erty against  Barnes'  creditors.  In  order  that 
Anders  might  regain  possession  of  the  ven- 
dor's lien  note  signed  by  Rumbold,  transferred 
by  witness  to  appellants.  The  bill  of  sale  to 
Schneider  ft  Davis  for  the  notes  recited  a  con- 
alderation  of  $1,500.  The  contention  Is  that 
parol  evidence  was  not  admissible  to  prove 


a  different  consideration  than  the  one  recited 
in  the  blU  of  sale,  and  that  aald  testimony 
contradicted  the  terma  of  the  Mil  of  aale. 
This  contention  la  not  tenable.  The  defend- 
ant had  pleaded  that  the  consideration  of  $1,- 
500  was  placed  fn  the  bill  of  sale  by  mistake. 
In  thla  state  the  law  la  w^  settled  that  as 
between  tiie  parties  parol  evidence  may  be 
Introduced  to  show  the  true  consideration  of 
a  contract  Taylor  v.  Merrill.  64  Tex.  40i; 
2  Jones,  Bv.  |  476.  The  evidence  admitted 
was  not  Inconsistent  with  the  consideration 
recited  In  the  contract  It  showed  that,  in  ad- 
dition to  the  xedted  consideration  In  the  bill 
of  sale,  the  transfer  was  made  In  payment 
of  the  entire  Indebtedness  of  Sanders  to 
Schneider  ft  Davis,  and  that  Sanders  was  to 
have  returned  to  him  the  note  executed  by 
Rnmbold,  which  he  had  transferred  to  Schnei- 
der ft  Davis  as  collateral  security. 

The  second  assignment  complains  of  the 
action  of  the  court  In  permitting  W.  R. 
Barnes  to  testify  "that  Sanders  told  him 
(Barnes)  that  Alfred  Davis,  one  of  the  plain- 
tiffs, had  told  Sanders  to  come  over  and  talk 
to  Barnes  about  making  an  assignment;  that 
he  (Barnes)  replied  that  if  he  (Sanders)  could 
not  run  the  business  they  might  as  well  make 
a  general  assignment"  The  testimony  was 
objected  to  as  being  hearsay.  Immaterial,  and 
Irrelevant  The  bill  of  exception  was  allowed 
by  the  court  with  this  explanation:  "The  ob- 
jection was  really  not  made  until  after  the 
witness  had  testified,  and  when  the  objection 
was  made  I  overruled  It  as  the  most  expedi- 
tious mode  of  diqroeing  of  It  inasmuch  as  It 
did  not  seem  to  me  at  all  material  whether 
the  testimony  was  In  or  out  The  evidence 
showed  that  Barnes,  Sanders,  and  Schneider 
&  Davis  all  met  subsequently  at  the  office  of 
Schneider  &  Davis,  and  there  agreed  to  the 
execution  of  the  bill  of  sale  and  chattel  mort- 
gage read  la  evidence;  and  this  testimony  of 
Barnes  as  to  his  connection  with  Saudera 
was  merely  an  inducement  showing  how  he 
came  to  be  present  at  the  subsequent  meeting 
In  tiie  office  of  Schneider  ft  Davis;  and  what 
was  said  between  Barnes  and  Sandere,  and 
objected  to,  as  set  out  in  the  foregoing  bill  of 
exception,  really  did  not  affect  any  Issue  In 
the  case."  The  objection  not  having  been 
made  until  after  the  witness  had  testified  and 
the  testimony  was  In,  and  It  further  appear- 
ing that  the  evidence  was  of  such  a  nature 
that  It  could  not  have  affected  auy  Issue  In 
the  case,  we  conclude  there  was  no  error  In 
the  court's  ruling-  There  was  no  motion  to 
strike  out  the  evidence. 

The  third  assignment  of  error  challenges 
the  correctness  of  that  portion  of  the  court's 
charge  In  which  the  Jury  were  told  that:  "It 
you  find  from  the  testimony  before  you  that 
when  the  deed  from  W.  A.  Rumbold  to  plain- 
tiffs, which  had  been  Introduced  in  evidence 
before  you,  was  executed  by  said  W.  A.  Rum- 
bold, the  indebtedness  of  the  defendant  F. 
W.  Sanders  to  plaintiffs  had  been  fully  paid 
off.  satisfied,  and  discharged,  and  that  said 
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F.  W.  Sanders  wss  not  indebted  to  plalntUtB 
In  any  sum  wbatever,  then  yon  will  find  for 
tbe  defendants  and  Interreoen."  The  evi- 
dence shows  that  previous  to  the  time  that 
F.  W.  Sanders  and  W.  B.  Barnes  became 
partners  Barnes  had  been  conducting  a  gro- 
cery business,  and  was  Indebted  to  Schneider 
&  Davis  In  the  som  of  about  9l;200.  This 
was  dosed  up  by  note  executed  by  Barnes. 
Sanders  had  specially  pleaded  payment  In 
full  of  all  his  Indebtedness  of  every  character 
to  Schneider  A  Darls.  It  was  contended  by 
Schneider  &  Davis  that  Sanders  was  liable 
to  them  on  the  old  debt  of  Barnes  as  well 
as  tbe  debla  of  Barnes  &  Sanders,  Upon  this 
Issue  there  was  evidence  both  ways.  The 
Jury,  in  the  charge  complained  of,  are  told 
that  "If  Sanders  was  not  Indebted  to  pl^n- 
tlffs  In  any  sum  whatever,  then  you  will  find 
for  defendant  and  Interveners."  Tbe  jury 
conld  not  have  been  misled  by  this  charge. 
It  was  suffldently  comprehensive  to  Include 
every  character  of  indebtedness  owing  by 
Sanders  to  Schneider  A  Davis.  Again.  If  the 
charge  was  not  snffldently  specific,  then  we 
think  that  It  vraa  appdlants*  duty  to  ask  a 
special  charge  covering  the  omission  com- 
plained of  in  the  court's  charge.  This  they 
did  not  do,  and  cannot  now  be  heard  to  com- 
plain. 

Appellants*  fourth  assignment  of  error 
complains  of  that  paragraph  of  tbe  court's 
charge  reading  as  follows:  "Or  if  yon  find 
ftpm  the  testimony  before  you  that  before 
the  defendant  F.  W.  Sanders  became  Indebt- 
ed to  the  plalDtiffs,  they,  the  plaintiffs,  knew 
that  said  F.  W.  Sanders  and  W.  A.  Bum- 
bold  had  agreed  between  them  that  the  deed 
from  said  Sanders  to  said  Rimibold  for  the 
land  In  controversy  in  this  suit  which  has 
been  testified  about  before  you  was  not  a 
bona  fide  conv^ance  of  said  land,  but  was 
merely  a  sham  sale  made  for  the  purpose  of 
enabling  said  F.  W.  Sanders  to  use  as  col- 
lateral security  the  note  given  by  said  Rum- 
boid  to  said  Sanders,  and  aft^wards  trans- 
fexred  by  said  Sandrars  to  plaintiffs,  which 
Jias  been  read  in  evidence  before  you,  and 
which  purports  to  have  been  given  for  a 
part  ot  tlie  purchase  money  agreed  to  have 
been  paid  for  said  land  by  said  Rumbold, 
and  which  purports  to  be  secured  by  a  ven- 
dor's Hen  on  said  land,  then  you  will  find 
for  defradant  and  intervraers."  The  objec- 
tion made  to  this  charge  is  that  It  Is  "Im- 
material wt  ether  said  sale  was  a  pretense 
or  not  unless  the  pbtlntlffs  also  bad  notice 
that  the  land  in  controversy  was  at  tbe 
time  of  said  {ffetended  sale  the  homestead 
of  said  F.  W.  Sanders,  fm  tbe  reason  tliere 
ran  be  a  pretended  sale  made  for  the  pur- 
pose of  apparently  creating  a  vendor's  lien, 
and  It  will  make  and  create  a  valid  lien  upon 
real  estate  which  Is  not  the  homestead,  and 
because  the  same  permits  Sanders  to  obtain 
a  permanent  relief  on  account  ot  his  own 
fraud."  The  uncontradicted  testimony  shows 
that  at  the  time  Sanders  and  wife  executed 


tbe  deed  to  Kumbold  he  was  living  on  the 
land  with  his  family,  and  that  it  was  bis 
homestead,  and  that  he  never  surrendered 
the  possessiffli.  The  court,  then,  bad  the 
right  to  assume  tiiat  the  pnverty  was  the 
homestead  of  Sanders  at  the  time  the  deed 
was  executed  to  Rumbold,  and  would  bave 
been  authorized  to  have  so  instructed  the 
jury.  The  proper^  being  tbe  homestead  of 
Sanders  and  wife,  if  the  sale  made  by  them 
to  Rumbold  was  flctttions,  and  Schneider  & 
Davis  had  notice  of  this  fact  at  any  time 
prior  to  the  time  of  tbe  transfer  of  the  note 
to  them,  then  they  were  not  entitled  to  re- 
cover the  land,  or  to  foreclose  the  lien  there- 
<m  as  against  the  defendant  Sanders  and 
the  Interveners.  There  Is  no  error  in  the 
charge  complained  of  In  the  fourth  assign- 
ment 

The  fifth  assignment  of  oror  complains 
of  the  action  of  the  court  in  refusing  the 
qieclal  charge  asked  by  plaintiffs  In  which 
the  court  was  requested  to  give  a  peremp- 
tory Instruction  to  the  jury  to  find  a  ver- 
dict for  the  plaintiffs  as  against  the  Inter- 
veners. It  is  contended  that  there  is  no  evi- 
dence tending  to  prove  a  case  in  favor  of 
the  interveners,  in  that  there  was  no  notice 
to  plaintiffs  of  the  claim  of  IntOTeneis. 
The  uncontradicted  evidence  showed  that 
the  land  In  controversy  was  the  community 
homestead  and  property  of  F.  W.  Sanders 
and  Esther  Ann  Sanders,  the  father  and 
mother  of  interveners;  that  EMher  Ann 
Sanders  died  In  188B.  After  ber  death.  F. 
W.  Sanders  married  Lucy  A.  Sanders,  and 
continued  to  reside  upon  the  property  in  con- 
troversy. Upon  the  death  of  Esther  Ann 
Sanders  the  Interr^rs  became  entitled  to 
a  one-half  Interest,  and  were  entitled  to  re- 
cover In  this  suit  for  such  one-half  Interest, 
unless  they  are  precluded  from  doing  so  by 
reason  of  appellants*  claim.  If  the  indebt- 
edness of  Sanders  to  Schneider  &  Davis  had 
been  fully  paid,  then  tbe  note  executed  by 
Rumbold  and  transferred  by  Sanders  as  col- 
lateral to  secure  bis  Indebtedness  to  Schnei- 
der &  Davis  became  the  proper^  of  San- 
ders, and  Schneider  &  Davis  had  no  Interest 
in  or  lawful  claim  to  the  note  or  land.  In 
which  event  Interveners  were  entitied  to 
judgment  for  their  one-half  Interest  in  the 
land.  Tbe  charge  requested  by  appellants, 
if  glvwo,  would  have  withdrawn  from  the 
jury  the  Issue  as  to  whether  or  not  said  debt 
had  been  paid.  Thin  would  have  invaded 
the  province  of  tbe  jury.  The  special  charge 
was  properly  refused. 

Tbe  sixth  and  seventh  assignments  of  er- 
ror are  grouped,  and  complain  of  the  action 
of  tbe  court  In  refusing  to  give  special 
charges  Nos.  2  and  S  requested  fpy  them.  We 
do  no^  think  there  was  any  error  in  refusing 
these  charges.  The  court's  general  charge 
covered  the  Issues  presented  bo  far  as  said 
charges  correctly  state  the  law. 

Apijellants*  eighth  assignment  of  error 
complains  of  the  action  of  the  court  In  r»- 
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fusing  the  ftdlowing  special  chuse  iwiiiest- 
ed  by  tbem:  "If  tbe  jury  find  from  tbe  evi- 
dence that  deCendant  F.  W.  Sandraa  placed 
tbe  note  siren  him  by  W.  A.  Bnmbold  with 
plalntlflB  for  tbe  purpose  of  securing  tbe 
Indebtedness  of  W.  B.  Barnes  to  pialntUf  s, 
and  for  securing  idalntlffs  for  any  ipwds  sold 
the  flmr  of  W.  B.  Barnes,  In  wblch  said  San- 
ders became  a  partner,  and  tbat  xdabatUts 
retained  tbe  same,  and  took  a  deei  tnm 
said  Bnmbold  to  the  land  in  contcoTeisy  In 
satlafaetion  ot  said  note,  and  tiut  at  tbe 
time  th^  took  said  deed  there  was  a  bal- 
ance dne  i^alntlffs  on  tbe  account  for  wblcb 
they  held  said  luite  aa  collateral  security, 
and  tbat  they  took  raid  deed  without  tbe 
knowledge  or  consent  of  said  F.  W.  Sanders, 
then,  and  in  that  event,  defendant  Sanders 
would  be  entitled  to  have  said  conveyance 
saM  BumboM  to  plaintiffs  set  aside,  but 
^alntiffs  woold  be  entitled  to  a  Judgment 
against  said  Bnmbold  on  said  note,  and  to  a 
foreclosnre  of  a  lien  upon  tbe  land  In  con- 
trover^  to  satis^  tbe  amount  so  due  tbem. 
And  If  the  Jury  so  finds,  the  form  of  your 
verdict  will  be:  *We,  tbe  Jnry,  find  tbat 
the  conveyances  from  Bnmbold  to  plaintiffs 
should  be  set  aside,  and  find  for  the  plain- 
tiffs against  W.  A.  Bumbold,  9  ,  and  the 

same  is  a  vendor's  lien  aa  the  land  in  con- 
troversy; and  we  find  that  tbe  firm  of  W. 
R.  Barnes  Is  Justly  Indebted  to  plalntlfts  In 

the  sum  of  9  (filling  In  the  blank  with 

the  amount  for  wtddi  said  defendant  F.  W. 
Sanders  is  liable.)' "  There  was  no  error  In 
refuting  this  charge.  Sanders  bad  pleaded 
the  statute  of  limitations  of  two  and  foor 
years,  and,  further,  tiaat  be  was  Indorser 
upon  the  note  encnted  by  Bumbold.  which 
had  never  been  protested,  and  that  16  terms 
of  conrt  had  passed  after  the  maturity  of 
the  note  before  It  was  sued  upon.  The 
original  debt  was  contracted  prior  to  Decem- 
ber. 1880^  ^e  sibilants  never  declared  on 
tbat  debt  Hie  note  was  executed  Septem- 
ber 1880,  and  became  due  and  payatde 
three  yean  thereaftw.  IOk  note  was  not 
declared  upon  until  November  3,  1897.  It 
clearly  appears  that  appellants'  right  to  re> 
cover  upon  the  note  was  barred  by  the 
■tatate  of  limitations.  Again,  if  Schneldn 
Jc  Davis  had  notice  of  tiie  fictitious  charac- 
ter of  the  deed  from  Sanders  and  wife  to 
Bumbold,  they  would  not  be  entitled  to  fore- 
close a  lien  tqwn  the  property,  it  being  the 
homestead  of  Banders.  If  Sai^rs*  debt  had 
been  paid,  the  note  was  Sanders',  and  ^i- 
pellant  was  not  entitled  to  Judgmmt,  either 
as  ag^nst  Sanders  or  Bumbold.  The  evi- 
dence shows  that  when  the  deed  was  taken 
from  Bnmbold  to  appellants  Bnmb(rfd's  name 
on  the  note  was  canceled. 

Appellants'  ninth  assignment  complalDS 
of  tbe  verdict  of  the  jury  as  being  contrary 
to  the  law  and  evidence  and  against  the 
weight  of  the  evidence,  and  sets  up  with 
some  particularity  wherein  It  is  claimed 
that  said  verdict  is  not  supported  by  the  evi- 


dence. The  record  shows  that  vp<m  all  the 
issues  submitted  by  the  court's  charge  there 
was  a  comflict  of  evidence.  The  Jury,  by 
their  verdict,  have  settled  the  conflict,  and. 
as  there  is  evklmce  in  the  record  to  support 
th^  findings,  we  do  not  feel  autiiorised  to 
set  aside  their  verdict  Finding  no  reversi- 
ble error  in  tbe  record,  tbe  Judgment  Is  af' 
flnned. 


PAN  BANDLS  NAT.  BANK  v.  SBCURITS' 

00. 

(Oourt  of  (SvU  Appeals  of  Texas.  April  8) 

1901.) 

INSURANCB— HORTOAOBB^IKTBRSST. 

Where  a  mortgage  provided  that,  on  de- 
fault in  the  Interest,  the  debt  should  thereafter 
hear  interest  at  10  per  cent,  and  the  mortgaged 
premises  were  destroyed  by  fire,  which  rend^ 
ed  the  mortgagor  insolvent  and  unable  to  pay 
interest  thereafter,  a  contention  ttiat  the  mort- 
gagee was  not  entitled  to  be  paid  from  Insur- 
ance for  its  benefit  10  per  cent  fmn  the  time 
of  default  was  without  meiit 

Appeal  fr«n  district  court  ^^vls  county; 
F.  O.  Morris,  Judge. 

Suit  by  tiie  Security  Company  against  the 
Pan  Handle  National  Bank.  BVom  a  decree 
in  faw  of  plaintiff,  defendant  aweals.  Af- 
firmed. 

Bobt  E.  Huff,  for  appellant  Asbby  S. 
James,  for  appellee. 

FISHER,  G.  J.  TbB  Security  €!ompany. 
appellee  herein,  held  &  first  mortgage  bond 
on  tbe  property  of  the  Wicblta  Falls  Milling 
Company,  In  the  sum  of  $7,000,  and  four 
notes,  of  |226  each,  dated  September  1,  IBM. 
This  bmd  stipulated  tor  7  per  cent  Intoest 
payable  semiannually  on  the  1st  da:^  (tf 
Mardi  and  November  of  each  year,  with  the 
fnrtikw  stipulatlai  that  In  the  event  of  de- 
fonlt  in  the  payment  of  any  interest  coupon, 
the  holder  of  said  mMtgage  bond  might  elect 
to  declare  the  entire  debt  due,  and  the  same 
should  thereafter  bear  interest  at  the  rate 
of  10  per  cent  per  annum  until  paid,  vrlth 
10  per  coit  atteHmc^'s  fees.  To  secure  this 
bond,  there  was  originally  written  (10,000 
of  insurance  for  tbe  benefit  of  the  Security 
Company,  as  Ito  interest  might  appear,  but 
after  being  written,  three  ot  the  policies, 
e«!b  for  $1,000,  were  altered  at  the  instance 
of  the  Fan  Handle  National  Bank  and  the 
milling  company,  and  changed  so  as  to  read 
in  favtH-  of  the  said  bank  as  Ite  Interest 
might  appear,  and  this  was  daw  without 
the  knowledge  or  conseiit  oC  the  Seoffitr 
Company.  When  the  fire  oeenrred,  tiie  Pan 
Handle  National  Bank  daimed  these  three 
altered  policies,  and  the  insurance  compa- 
nies all  declined  to  pay  any  of  tbe  policies, 
and  the  Security  Company  was  compelled  to 
sue  all  the  Insurance  companies,  and  to  Join 
the  Pan  Handle  National  Bank  in  tbe  suite 
upon  tiie  three  iraUdes  altered  In  favor  ttf 
said  bank.  The  milling  company,  by  reason 
of  the  fire,  became  totally  Insolvent  and  the 
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Security  ComiMny  was  compelled  to  mature 
Its  debt,  and  to  bring  this  suit  to  foreclose 
Its  mortgage  bond  after  maturity  of  tbe  first 
coupon,  having  elected  to  mature  tbe  entire 
mortgage  on  the  12tli  day  of  March,  after 
first  coupon  had  matured  on  the  Ist  day  of 
said  month.  The  Pan  Handle  National  Bank 
thereuiwn  answered,  Insisting  that  the  Se- 
curity Company  be  first  required  to  subject 
the  fire  Insurance  policies  which  had  been 
written  In  its  favor,  but  declining  to  recog- 
nize the  right  of  the  Security  Company  to  the 
three  policies  which  said  bank  had  had  al- 
tered without  Its  consent  The  other  de- 
fendants answered,  waiving  citation,  and  en- 
tering their  appearance  in  this  cause.  On 
the  8tb  day  of  December,  1896,  plalntlfT  filed 
its  first  amended  original  petition,  asking  a 
foredoanre  of  Its  Hen  upon  the  (7.000  bond, 
and  also  upon  tbe  four  notes  of  (225  each, 
admitting  the  credits  which  It  had  received 
as  proceeds  of  tbe  policies  which  it  had  been 
compelled  to  sue  on,  and  which  had  not  been 
contested  by  the  Pan  Handle  National  Bank, 
and  claiming  an  equitable  lien  upon  the  pro- 
ceeds of  tbe  other  three  insurance  policies, 
which  were  contested  by  the  Pan  Handle 
National  Bank,  and  were  at  that  time  still 
Involved  in  suit.  On  the  4th  day  of  S^tem- 
ber,  1900,  the  Security  Company  filed  Its  sec- 
imd  amended  original  petition,  asking  a  fore- 
dosure  of  Its  lieu  upon  tbe  property  in  con- 
troversy, allowing  an  additional  credit  on 
the  date  of  Its  payment  of  f2,150,  being  the 
proceeds  of  two  of  the  policies  in  suit  be- 
tween itself  and  the  Pan  Handle  National 
Bank,  and  which  had  been  adjudged  by  the 
supreme  court  to  belong  to  the  Security  Com- 
pany, and  aAlng  that  the  Security  Company 
be  further  entitled  to  the  proceeds  of  the 
other  policy  still  In  the  hands  of  the  Pan 
Handle  National  Bank,  under  the  agreement 
between  Itself  and  said  bank,  which  was  a^ 
tached  to  said  petition  as  an  exhibit.  On 
September  IS,  1900,  the  Wichita  Falls  MIU- 
Ing  Company  filed  its  answer,  admitting  the 
allegatlras  contained  in  the  plaintiff's  sec* 
ond  amended  original  petition,  and  on  the 
same  day  the  defendants  the  Pan  Handle 
Loan  A  Trust  Company  and  John  O.  James 
filed  their  answer,  admitting  the  allegations 
as  against  themselves.  On  the  17th  day  of 
September,  1900,  after  this  cause  had  been 
continued  from  term  to  term,  after  filing  of 
plalntifTs  first  amended  original  petition,  on 
tbe  8th  day  of  December,  1896,  by  agree- 
ment of  all  the  parties,  the  Pan  Handle  Na- 
tional Bank  filed  Its  first  amended  original 
answer,  excepting  to  so  mnch  of  plaintiff's 
amended  petition  as  set  up  the  agreement 
made  between  Itself  and  the  Security  Com- 
pany and  the  Wichita  Falls  Milling  Compa- 
ny, as  to  the  proceeds  of  the  policy  sought  to 
be  subjected  by  plaintiff  In  this  suit,  on  the 
grounds  that  tbe  same  was  a  setting  up  of 
a  new  cause  of  action  as  against  the  defend- 
ant bank.  This  exception  was  overruled  by 
tbft  eourti  and  the  defendant  bank  thereafter 


pleaded  the  two  and  four  years  statute  of 
limitation,  but  specially  admitting  the  agree- 
ment attached  to  plalntlfrB  amended  iwti- 
tion,  but  claiming  that  this  agreCTient  only 
extended  as  to  which  of  said  parties  had  the 
right  to  apply  the  insurance  policy  sued  on 
to  Its  indebtedness,  admitting  that  the  su- 
preme court  of  Texas  had  held  with  tbe 
plaintiff,  but  claiming  that  the  decree  of  tbe 
supreme  court  did  not  fix  the  amount  of  its 
interest,  and  that  the  policy  in  question  was 
only  payable  to  plaintiff  as  its  interest  might 
appear,  and  further  claiming  that  the  agree- 
ment between  the  milling  company  and 
plaintiff  to  pay  10  per  cent  Interest  in  case 
of  default  was  only  intmded  as  penalty  in 
case  of  willful  default,  and  was  not  to  be 
enforced  In  case  of  misfortune  not  caused 
by  Its  own  willful  n^lect;  that  plaintiff  is 
not  entitled  to  deprive  defendant  bank  of 
proceeds  of  said  policy  by  computing  interest 
at  the  rate  of  10  per  cent  on  this  bonA  for  a 
default  occurring  subsequent  to  the  date  of 
tbe  fire;  and  alleging,  further,  that  the  plain- 
tiff Security  Company  was  only  entitled  to 
such  part  of  the  proceeds  of  said  policy  as  it 
appeared  to  have  an  Interest  in  by  reason  of 
valid  Indebtedness  against  the  Wichita  Falls 
Milling  Company,  to  be  paid  out  of  said  pol- 
icy on  December  7,  1894,  the  day  when  the 
fire  occurred;  and  alleging  that  the  interest 
of  ^Intlff  on  said  date,  after  allowing  all 
the  credits,  was  less  than  $60,  which  had 
been  tendered  to  plaintiff.  The  Jury  was 
waived,  and  this  cause  was  thereupon  sub- 
mitted to  the  court,  and  judgmrat  rendered 
upon  the  first  mortage  bond,  interest  and 
attorney's  fees,  after  allowing  all  the  cred- 
its, according  to  the  evidence,  for  $1,203.80. 
this  being  the  amount  due  on  said  $7,000 
mortgage  bond,  exclusive  of  tbe  taxes,  and 
Including  no  part  of  the  amount  due  on  the 
four  notes  of  $225  each,— this  amount  being 
arrived  at  by  calculating  the  interest  on  tbe 
mortgage  bond  at  the  rate  of  10  per  cent, 
per  annum,  and  from  the  date  that  plaintiff 
elected  to  mature  same  up  to  the  date  of 
Judgment  with  10  per  cent  attorney's  feas. 
after  allowing  credits  for  each  partial  pay- 
ment made  on  said  bond,  according  to  the 
date  thereof,  as  shown  by  the  evidraiee;  and 
further  adjudging  the  Securi^  Company  to 
be  entitled  to  the  $1,000  on  deposit  with  the 
Pan  Handle  National  Bank  as  the  proceeds 
of  the  policy,  to  which  it  was  entitied  by 
reaacm  of  Its  having  been  written  originally 
for  tbe  Security  Company,  and  by  virtue  of 
the  agreement  attached  to  the  plaintiff's 
amended  petition  and  offered  In  evidence. 
Under  the  evidence  as  stated  in  the  record, 
there  is  no  dispute  about  the  facte,  and  we 
find  tbe  facts  to  be  as  shown  by  the  evidence 
of  the  plaintiff. 

We  do  not  find  any  error  in  the  calcula- 
tion of  the  trial  court  as  to  the  amount  due 
on  the  bond  sued  upon.  The  real  contest  in 
the  case,  so  far  as  appellant  is  concerned,  is 
as  to  who  Is  entitied  to  the  $1,000  the  pro- 
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ceeds  of  the  Insurance  policy  deposited  with 
appellant.  Tbe  facts  found  by  the  trial 
court  show  that  this  amount  and  more  was 
due,  and  this,  In  connection  with  the  agree- 
ment entered  into  between  the  parties,  fixes 
tbe  liability  of  the  appellant  for  the  amount 
of  the  policy.  The  trial  court  correctly  cal- 
culated the  interest  at  10  per  cent  from  the 
time  that  the  appellee  elected  to  mature  the 
entire  indebtedness.  The  demurrers  raising 
the  question  of  limitation  were  correctly 
overruled,  and,  under  the  facts  as  stated  in 
the  record,  the  appellee's  action,  as  against 
the  bank,  was  not  barred  by  limitation.  We 
find  no  error  in  the  record,  and  the  Judgment 
Is  affirmed.  Affirmed. 


BARNBS  T.  GOMMONW]GAI/rH.t 

(Court  of  Appeals  of  Kentucky.    March  28, 
1901.) 

CHANOB  OF  VENUE-HOMlOlDE-INSTaUCTION 
AS  TO  SBLP-DEFENSB— RIGHT  OF  JUDGK  TO 
8TRIKB  JUROR  FROU  U8T— DTtNQ  DECLA- 
RATION. 

1.  Some  disoetton  most  Im  left  to  the  trial 
eoDTt  In  atAfng  upon  an  aspHcatlon  for  a  change 
of  venue,  and,  there  being  no  abuse  of  discretion 
in  refusing  the  application,  there  can  be  no  re- 
versal on  tbat  account. 

2.  Upon  a  trial  for  mnrder.  it  was  not  error 
to  instruct  the  jury  that  they  could  acquit  on 
the  ground  of  self-defense  only  In  the  event  they 
beliered  that  defendant  beliered,  and  bad  rea- 
sonable grounds  for  twlievlng,  that  he  had  no 
safe  means  of  "averting"  the  danger,  except  by 
Bbooting  deceased;  the  word  "arertiog"  not  be- 
ing cqoivalent  to  "escaping." 

3.  If  tbe  trial  Jndge  Is  mformed,  by  what  he 
deems  credible  evidence,  that  a  juror,  for  any 
reason,  is  not  qualified  to  try  the  case,  it  Is 
proper  for  him  to  strike  the  juror's  name  from 
the  list 

4.  The  statement  of  deceased  that  his  wound 
would  kill  hiiUt  which  was  made  in  connection 
with  a  declaration  by  him  as  to  the  circum- 
stances of  the  shooting,  does  not  show  such  a 
sense  of  impending  death  as  to  make  bis  deda- 
T8ti<Hi  admissible  as  a  dying  declaratton. 

Appeal  from  circuit  court.  Kelson  coimty. 

"To  be  officially  reported." 

Dan  Barnes  was  convicted  of  tbe  offense 

of  murder,  aud  he  appeals.  Reversed. 

John  S.  Kelley  and  John  D.  WlckUfte,  for 
appellant  Itobt.  J.  Breddnrldge^  for  tlie 
Oommonwealth. 

GUFFT,  J.  The  appellant  was  Indicted  In 
tbe  Nelson  circuit  court  for  the  murder  of 
W.  B.  NIcboIlB,  and  upon  a  trial  of  tbe  charge 
be  was  found  guilty  of  murder,  and  sentenced 
to  tbe  penitentiary  for  life,  and.  his  motion 
for  a  new  trial  having  been  overruled,  be 
prosecutes  this  appeal. 

It  appears  from  the  testimony  that  appel- 
lant and  deceased  lived  near  together  in  Nel- 
son  county,  and  prior  to  the  20tb  of  Novem- 
ber, 1890.  had  been  on  friendly  terma  On 
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the  20tb  of  November,  1890,  they  met  In 
BardstowD,  in  the  store  of  one  Losson.  It 
so  happened  that  some  conversation  occurred 
between  tbem  concerning  tbe  recent  election, 
in  which  it  is  evident  that  some  harsh  words 
were  used  by  tbe  deceased,  and  there  is  evi- 
dence conducing  to  show  that  appellant  either 
said  or  did  something  likely  to  Irritate  tbe 
deceased.  The  evidence  also  conduces  to 
show  tbat  deceased  and  Losson  were  In 
friendly  conversation  la  tbe  store  before  ap- 
pellant came  in.  After  the  trouble  between 
appellant  and  deceased  appellant  left  the 
store,  and  pretty  soon  thereafter  deceased, 
In  company  with  his  friend.  Smith,  also  left; 
and  It  Is  the  contention  of  appellant  that  de- 
ceased and  Smith  followed  him  to  several 
places  in  town,  the  theory  of  appellant  be- 
ing that  tbey  were  seeking  an  opportunity 
to  injure  him  or  renew  tbe  difficult^.  This, 
however.  Is  denied  by  Smith,  and  It  nowhere 
ai^ars  tbat  any  other  words  passed  between 
them  In  town.  It  Is  claimed  by  aK>ellant 
that  deceased  was  heard  to  say.  In  substance, 
"We  will  get  him  as  he  goes  home."  Tbe 
evidence  shows  tbat  appellant  obtained  a 
pistol  from  a  relative  in  town,  and  also 
bought  three  cartridges  at  a  store.  Some 
time  In  tbe  afternoon  appellant  left  for  home, 
riding  a  mule,  and  not  long  afterwards  de- 
ceased and  Smith  left  awarently  for  home, 
riding  In  a  buggy,  and  some  distance  from 
town  they  overtook  appellant,  and  shortly 
afterwards  Barnes  shot  tbe  deceased  with  a 
pistol,  from  wlilch  shooting  deceased  died 
next  morning.  As  to  what  occurred  when 
appellant  was  overtaken,  the  testimony  of 
Smith  and  of  appellant  is  quite  contradictory. 
Tbey  are  the  only  living  persons  who  were 
present,  or  saw  the  difficulty  which  resulted 
In  the  death  of  deceased.  We  deem  It  en- 
tirely unnecessary  to  state  either  tbe  evi- 
dence of  Smith  or  appellant,  for  the  reason 
that  It  was  for  tbe  jury  to  weigh  and  deter^ 
mine  the  testimony.  Tbe  appellant  relied  on 
10  grounds  for  reversal. 

At  the  May  term,  1900,  of  said  court,  ap- 
peUant  moved  for  a  change  of  venue,  which 
was  resisted  by  tbe  commonwealth,  and  con- 
siderable amount  of  testimony  was  Intro- 
duced for  and  against  the  motion.  The  court 
finally  overruled  the  motion,  and  of  tbat 
appellant  complains.  Some  discretion  as  to 
change  of  venue  must  necessarily  be  exercis- 
ed by  tbe  trial  court,  and  In  this  instance 
we  are  not  prepared  to  say  that,  under  the 
evidence  Introduced,  the  trial  court  erred  In 
overruling  the  motion. 

It  is  earnestly  contended  for  appellant  tbat 
the  court  mlsinstructed  the  Jury  In  glvlnp  In- 
structions 1,  2.  3,  and  6.  Nos.  1,  2,  and  3, 
it  seems  to  us,  are  In  the  form  generally 
given  in  such  cases.  No.  6  reads  as  follows: 
"If  they  believe  from  tbe  evidence  that  at 
the  time  he  shot  W.  B.  NlcboUs  with  a  pistol, 
if  he  did  shoot  him,  the  defendant  believed, 
and  bad  reasonable  grounds  for  belleviog. 
that  be  was  thai  In  Immediate  danger  ttf 
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losa  of  lite,  or  of  receiTing  great  bodily  barm 
at  the  bandB  of  aald  Nl<^olla.  and  believed, 
and  hftd  reasonaUe  groimda  for  beUerlns,  be 
bad  no  appainent  and  safe  meena  of  aTortlng 
said  danger  except  by  shooting  said  NlcboUa, 
be  Is  ezcnsaUe  on  tbe  ground  ot  aelf-defense, 
and  tbey  sbonld  And  him  not  gnllty."  It 
Is  argued  that  tbe  word  "averting"  should 
not  bave  been  Inserted  In  the  Instruction; 
that  It  Is  equivalent  to  the  word  "escape"  or 
"escapli^"  and  that  this  court  has  hereto- 
fore decided  that  tbe  word  "escape"  should 
not  be  used  In  such  cases,  for  the  reason  that 
It  Is  liable  to  be  nnderstood  as  reqnlrli^  the 
defendant  to  flee,  retreat,  or  mn  away.  Mr. 
Webster  defines  "avert"  aa  follows:  "To 
tnm  aside  or  away;  as,  to  avert  tiie  eye  from 
an  object;  to  ward  off  or  prerrait  the  occur- 
rence or  effects  of;  as,  'how  can  tbe  danger 
be  averted?*  To  avert  bis  Ire.' "  It  will  thus 
be  seen  that  the  term  used  In  tiie  Instruction 
could  not  fairly  be  understood  as  requiring 
the  defendant  to  retreat  or  run  away,  and  it 
Is  therefore  unol^ectlonable;  for  It  will  be 
seen  that  unless  he  had  apparent  and  safe 
means  of  averting  the  danger,  he  vaa  ex- 
ciuable  tar  acting  In  his  own  self-d^enae. 
We  are  -not  of  the  (pinion  tiiat  tbe  court 
erred  In  refusing  the  instmctions  a^ed  by 
tbe  defoidant 

Appellant  further  comidains  of  misconduct 
of  the  Jury  and  of  the  commwwealth'a  at- 
torney. It  Is  contended  that  tiie  Jmry  were 
permitted  to  separate  during  tbe  trial,  and 
considerable  evidence  was  Introduced  In  sup- 
port of  that  ccmtentlon  on  the  motion  for  a 
new  trial.  It  la  not  necessary  to  discuss  the 
evidence  in  that  r^rd,  as  upon  the  next 
trial  It  must  be  presumed  tliat  nothing  of  the 
kind  wlU  occur,  if,  in  fact,  It  occurred  upon 
tbe  trial  under  omslderatlon;  and  tbe  same 
may  be  said  as  to  tbe  complaint  of  .miscon- 
duct of  the  ecHumonwealth's  attorney,  wblcb 
mlsc(mduct  was  vigorously  dmled  by  the 
prosecution. 

It  may  be  conceded  tiiat  acc^tlng  tbe  affi- 
davit of  Clark  as  to  the  qualification  Dt  Blven 
as  a  Juror  was  ont  of  the  ordinary,  but  It 
must  also  be  conceded  that  If  the  Judgie  of  the 
trial  court  Is  Informed,  by  what  he  deems 
credible  evidence,  that  a  Juror,  for  any  rea- 
son, la  not  qnaHfled  to  try  Qie  caae  then  un- 
der consideration,  It  Is  no  more  than  the  duty 
of  the  Judge  to  strike  his  name  from  the  list 

We  do  not  think  the  court  «Ted  In  rejecting 
the  testimony  olfered  by  the  appellant,  and 
the  same  may  be  said  as  to  rejecting  tbe  tes- 
timony offered  by  tbe  prosecution. 

There  Is  no  necessity  for  dlscusdng  the 
question  whether  or  not  Blanford  was  a 
hous^e^r,  and  therefore  a  competoit  Jo- 
ror. 

B.  S.  Lariey  waa  Introduced  by  the  prosecu- 
tion, and  waa  permitted  to  tMtlfy  as  to  ■ 
canvemtion  bad  with  the  deceased  after  tiic 
shooting,  and  of  this  tbe  appellant  complains. 
It  Is  evident  that  the  ctaversation  was  al- 
lowed to  be  detailed  upon  the  Idea  that  It  was 


tiie  dying  declaration  of  the  deceased,  and 
that  the  deceased  was  tiien  In  extrmnls  so 
as  to  anthoriie  it,  and  that  he  had  abandon- 
ed all  hoge  of  life.  Tbe  testimony  of  La^y 
shows  that  be  was  acquainted  wltii  Nlcholls, 
and  that  he  saw  him  cm  the  back  p«di 
Oeorge  Hamed'a,  where  he  waa  taken  whort- 
ly  afta  the  shooting.  In  response  to  a  ques- 
tion by  the  prosecution,  he  said:  "He  was 
lying  there  like  he  waa  aale^,  with  his  eyes 
closed.  He  t^tened  his  eyes,  uid  noticed  me, 
I  though  Well,  he  told  me,  'That  fellow  done 
,  me  up;  shot  me  In  the  arm.*  I  told  blm  to 
I  keep  quiet;  that  the  doctor  would  be  there 
pretty  soon;  may  be  he  was  not  hurt  so  bad; 
and  he  said  be  was  ahot  In  the  side,  *Wbat 
would  kill  me.'  I  got  him  to  hush  talking 
about  It,  and  after  awhile  the  doctor  did  come. 
When  the  doctor  came,  we  pulled  off  his  vest, 
and  t<xe  bis  underclothes,  so  he  could  get 
to  the  place,  and  he  threw  his  hand  over  and 
said,  'As  I  told  yon,  be  has  shot  me  In  the 
aide.*  Well,  I  didn't  let  bim  talk  any  more 
than  that,  and,  after  the  doctor  got  there 
and  dressed  bis  wounds,  Mr.  Hamed  want- 
ed him  to  move  away  from  there,  and  be 
asfed  tbe  doctor  if  he  would  be  able  to  teke 
blm  away  from  there,  and  after  awhile  tbe 
doctor  told  blm,  if  he  had  to  be  moved,  be 
could  take  him  awi^,  and  George  Bealmear 
aidd  he  would  go  down  to  his  brother  Beck's, 
and  get  a  cot  and  some  bed  clothes,  and  take 
him  down  to  Mr.  Beck's.  He  went  down,  and 
got  a  cot  and  some  bedclothes,  and  put  him 
on  It,  and  carried  him  down.  When  we  got 
down  there,  we  put  blm  in  a  room  there,  and 
he  said  to  me  there  that  It  was  all  uncalled 
for."  Tbe  latter  part  tfC  that  atatement, 
however,  was  excluded  from  tbe  Jury.  At 
this  point  the  Jury  waa  wltbdrawn  from  the 
mom,  and  during  thtfr  absence  tbe  compe- 
tency of  certain  evidence  to  be  offered  by  the 
witness  was  considered,  and,  after  the  return 
of  tbe  Jury,  counsel  for  the  prosecution  said 
to  wlbiesa  "Go  ahead,  and  testify  about  tbe 
matters  the  court  has  Instructed  you  you 
could  testify  about"  The  witness  said:  "I 
don't  know  that  I  could  ten  what  he  said  to 
me,  if  I  am  not  allowed  to  tell  what  the  wit- 
ness told  me.  Q.  Tell  the  Jury  everything  ex- 
what  the  court  told  you  to  leave  out  Mr. 
Lesley.  A.  He  told  me  tiiat  that  shot  In  the 
side—  Q.  Just  tell  now  what  ha  aatd  to  you, 
and  what  took  place  when  they  met  out  there. 
— whrai  he  and  Barnes  came  together  ont  there 
on  the  road,— ezce^  leave  out  what  the  Judge 
told  you.  A<  He  said  when  be  started  out  of 
town  In  tbe  aftenioon  he  overtook  Barnes 
on  Buffalo  Hill,  and  said  tbe  fuss  was  re- 
newed: that  Barnes  rode  ahead  of  him  a  few 
feet  and  Jumped  off,  and  drew  his  pistol  when 
he  came  back,  and  said,  'If  trouble  la  what 
you  are  lo<riting  for,  yon  can  get  It'  and  threw 
It  down;  and  he  said,  'I  nevw  did  bdleve 
he  was  going  to  ahoot  me.' " 

The  question  under  consldwatlon  has  been 
BO  often  pasaed  upon  by  this  court  tbeX  a  dls- 
cnssion  of  tbe  law  ^n>llcaUe  thereto  aeems  to 
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be  unnecessary.  We  will,  howerer,  refer  to  a 
few  cases.  In  Vaugtaan  v.  Com.,  86  Ky.  431, 
6  S.  W.  158,  we  quote  from  the  syllabus:  "In 
cases  of  homicide,  the  statements  of  tbe  de- 
ceased as  to  the  killing  are  not  admissible  in 
evidence  as  his  dying  declaration,  unless  It 
appears  that  they  were  made  under  a  sense 
of  impending  death.  Somethii^  more  must 
appear  than  a  mere  belief  upon  the  part  of 
due  deceased  that  he  would  ultimately  die 
from  his  Injuries.  In  this  case  the  state- 
ment of  the  deceased  that  he  believed  he 
would  have  to  die  was  nothing  more  than  the 
expression  of  an  opinion  that  the  wound  he 
had  received  would  ultimately  cause  his 
death,  and  was  not  sufficient  to  make  his 
statements  as  to  the  killing  competent  evi- 
dence." The  most  that  could  pos^bly  be 
claimed  In  the  case  at  bar  would  be  that  the 
deceased  meant  to  express  the  opinion  that 
the  wound  in  his  side  would  at  some  time 
cause  his  death,  and,  taking  the  peculiar  ex- 
pression as  appearing  in  the  bill  of  excep- 
tions, we  are  hardly  authorized  to  conclude 
that  the  deceased  really  expressed  an  opinion 
that  tbe  wound  would  cause  his  death.  In 
Baker  v.  Com.,  50  8.  W.  54,  this  court  con- 
sidered the  question  under  discussion  at  con- 
siderable length,  and  quoted  with  apparent 
approval  from  Bice  ou  Criminal  Evidence 
(section  830),  as  follows:  "This  species  of 
evidence  is  obviously  liable  to  great  abuse, 
and  should  be  received  with  great  caution, 
and  only  when  a  proper  Introduction  oitltlea 
It  to  be  received.  Tbe  witness  whose  testi- 
mony Is  cast  upon  the  record  Is  beyond  the 
reach  of  cross-examination ;  all  opportunity 
for  Investigating  the  question  of  malice,  en- 
mity, positive  Identiflcatlon,  is  lost  forever; 
and  the  accused,  whose  tenure  of  life  Is  hang- 
ing In  the  balance,  has  to  contend  with  the 
additional  disadvantage  that  a  Just  Indigna- 
tion Is  aroused  In  the  minds  of  the  triors  by 
the  mere  recital  of  a  bideous  crime.  Evi- 
dence of  this  character  Is  universally  admit- 
ted, however,  on  the  ground  of  necessity; 
and  in  order  to  prevent  the  entire  frustration 
of  justice,  to  impart  competency  to  this  evi- 
dence, it  must  clearly  appear  that  tbe  declar- 
ant was  conscious  of  tbo  Immiuency  of  death, 
l>elleved  himself  to  be  beyond  the  probabilities 
of  recovery,  and  this  belief  must  be  evident 
by  some  word  or  act  of  a  conclusive  and  un- 
mistakable character."  It  seems  clear  to  us 
that  the  evidence  of  Laatey  as  to  the  state- 
ments of  the  deceased  were  Incompetent.  It 
does  not  at  all  appear  that  tbe  deceased  was 
so  Impressed  with  Impending  dissolution  or  so 
certain  of  speedy  deatb  as  to  render  his  state- 
ments competent  evidence.  It  will  hardly  be 
questioned  that  the  statements  of  deceased  as 
detailed  by  the  witnesses  were  materlnl  and 
highly  prejudicial  to  the  accused.  The  Judg- 
ment is  therefore  reversed,  and  cause  remand- 
ed, with  directions  to  set  aside  the  verdict 
and  Judgment  and  award  appellant  a  new 
trial,  and  for  proceedings  consistent  here- 
with. 


POWERS  r.  O0MMONWBAUrS.t 

(Court  of  Appeals  of  Kentucky.  Uarch  28, 

1901.) 

CRIMINAL  LAW— PARDON-^DICIAL.  NOTICB- 
DB  FACTO  OFPICBRS— CONTESSTEaj  ELECTION 
PGR  OOVBRNOR— FINALITY  OF  JUDGMENT 
OP  LE0I8LATURH  —  INDICTMENT  —  CONSPIR- 
ACY—DECLARATIONS  OP  CO-CONSPIRATORS 
—RIGHT  OP  WITNESS  TO  HKPLAIN  CONTRA- 
DICTORY STATEMBNTS—RIOHT  TO  PROVS 
WHOLE  OP  TRANSACTION— INSTRUCTIONS  TO 
JVRY-nAMSlNDUBNT  OB*  INSTRUCTION  DUR- 
ING AROUHBNT-UABIIJTT  OF  DSPBNDANT 
FOR  ACTS  OP  CO-CONSPIRATORS  NOT  CON- 
TSMPLATEn)  —  PREJUDICIAL  ERRORS  — COB- 
ROBORATTON  OF  ACCOMPUCES. 

1.  The  production  of  a  valid  pardon  of  the 
offense  whereof  defeodant  is  accused  puts  ao 
end  to  the  proceedings,  no  plea  of  pardon  being 
necessary. 

2.  The  court  of  appeals  takes  Judldal  notice 
of  the  official  nguature  of  any  officer  of  the 
state,  and  is  presumed  to  know  judicially  who 
is  the  chief  executive  of  the  state  when  that 
fact  is  called  in  question. 

3.  When  two  persons  are  present  at  the  seat 
of  ?ov«nment,  each  claiming  to  be  govern- 
or de  jare,  and  each  assuming  to  perform  thr 
duties  of  the  office,  the  one  who  is  governor  d« 

Jure  is  also  governor  de  facto,  especially  as  af- 
ecting  the  validity  of  a  pardon;  that  being  an 
act  of  the  commonwealth's  graos  asserted 
against  the  commonwealth. 

4.  The  judgment  of  the  legislature^  in  a  con- 
I  test  for  the  office  of  governor,  was  final  and 

conclusive,  and,  the  Incumbent  being  adjudged 
not  to  be  entitled,  his  powers  immediately 
ceased,  the  Judgment  being  self-executing;  and 
therefore  a  pardon  thereafter  issued  by  him 
was  void,  though  he  retained  possession  of  the 
!  executive  building,  archives,  and  records,  the 
I  person  adjudged  to  b«  entitled  being  also  at  the 
seat  of  government,  assuming  to  perform  the 
duties  of  the  office,  and  being  therefore  govern- 
or, both  de  pure  and  de  facto. 

5.  An  indictment  for  tbe  crime  of  being  ac- 
1  cessory  before  the  fact  to  the  murder  of  G.. 
'  which  notified  defendant  that  he  was  charged 

with  conspiracy  to  procnre  the  murder  of  G., 
I  that  he  procured  the  murder,  and  that  the  nrar- 
'  der  was  done  by  some  one  who  was  by  him 
counseled  and  procured  to  do  the  act.  is  good, 
tliough  a  particular  word  or  phrase  of  the  in- 
dictment may  be  ambiguous  or  obscure;  there 
being  no  doubt  ss  to  the  charge  intended. 

0.  Upon  the  trial  of  accused  under  such  an 
Indictment,  it  appearing  that  deceased  was  a 
state  senator,  who  had  been  a  candidate  for 
governor,  and  was  amtesting  before  the  legis- 
lature, then  In  session,  the  «ectloD  of  one  who 
held  the  certificate  of  election,  and  was  per- 
forming the  duties  of  the  office,  and  with  whom 
It  was  charged  that  accused  had  conspired  to 
procnre  the  murder  of  deceased,  It  was  not  er- 
{  ror  to  permit  a  witness  to  state  a  conversation 
with  an  unknown  person  who  made  threats  of 
violence  concerning  the  legislature,  the  witness 
testifying  that  he  subsequently  saw  tbe  un- 
known person  In  the  uniform  of  a  sergeant 
among  the  guards  in  charge  of  the  capltoI 
square,  as  considerable  latitude  must  be  al- 
lowed, where  a  conspiracy  is  charged,  in  the 
adtfiission  of  testimony  tending  to  show  that 
acts  apparently  isolated  have  sprung  from  a 
common  object. 

7.  It  was  error  to  permit  a  witness  to  testi- 
fy as  to  a  conversation  between  two  unknown 
men,  in  no  wise  Identified  as  members  of  an; 
conspiracy,  or  connected  In  any  manner  with 
those  alleged  as  co-conspirators  with  accused. 


>K«port«4  br  Edward  W.  Hlnos,  Esq.,  of  Uu 
nankfort  bar,  and  formarly  staU  rsportsr. 
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8.  TestimoDy  of  a  witnees  as  to  certain  tele- 
fframs  which  tended  to  show  that  thejr  were 
written  and  sent  beftwa  the  UUinr  was  ad- 
missible. 

9.  Testlmonr  to  the  effect  that  an  accomplice 
who  had  testified  for  the  prosecution  had  said 
that  some  one— iwBsiblr  meaning  one  of  the 
connsel  for  prosecution— could  take  the  f 100.000 
which  had  been  appropriated  by  the  legisUp 
ture  for  the  conviction  of  the  murderer  or 
murderers,  "and  convict  Jesus  (%rist  and  the 
twelve  apostles,"  was  properly  rejected,  as  it 
did  not  anthorise  the  inference  that  the  ac- 
complice had  been  bribed. 

10.  Upon  the  cross-examination  of  a  witness 
with  a  view  to  his  impeachment  by  contradic- 
tion, he  should  be  permitted  to  explain  the  sup- 
posed contradictory  statements  which  he  made. 

11.  Declarations  of  one  whom  the  evidence 
tended  to  connect  with  the  conspiracy  charged, 
to  the  effect  that  the  killing  of  deceased  nad 
been  determined  upon,  and  pardons  prepared 
for  the  perpetratora,  were  admissible. 

12.  There  having  been  a  meeting  in  front  of 
the  capit^  several  days  before  the  killing,  at 
which  speeches  were  made  and  resolntions 
adopted,  declaratlMW  ot  members  of  this  meet- 
ing, indicating  violent  and  improper  inten- 
tions, were  admissible,  as  part  of  the  res 
geatse,  to  show  the  existence  of  the  conspiracy 
charged;  bat,  the  commonweaJth  baring  been 
permitted  to  prove  part  of  what  was  done  there, 
defendant  was  entitled  to  prove  all  that  was 
done,  and  so  should  have  been  permitted  to 
show  the  resolutions  adopted. 

1&.  The  words,  "if  the  jury  believe  from  the 
evidence  beyond  a  reasonable  donbt,"  being 
ased  in  the  beginning  of  an  instruction,  need 
not  be  repeated,  as  tbey  would  naturally  be  un- 
derstood as  applying  to  every  one  of  the  in- 
gredients detailed  therein  as  constltnting  guilt 
of  the  offense  charged. 

14.  Though  accused  was  charged  only  as  an 
accessory  before  the  fact  the  giving  of  an  in- 
struction authorizing  the  jnry  to  find  him  guilty, 
"whether  he  was  present  at  the  shooting  or 
wounding  or  not,"  was  harmless  error,  as  the 
jury  conld  not  have  fonnd  him  guilty  as  a  prin- 
cipal, all  the  evidence  showing  that  he  was  not 
presMit  at  the  time'  of  the  snooting. 

15.  To  an  instmction  directing  the  jury  to  find 
defendant  guilty  if  tbey  believed  deceased  was 
killed  pursuant  to  defendant's  "advice,  counsel, 
or  encouragement,"  the  words,  "and  said  kill- 
ing  was  induced  thereby,"  or  their  equivalent, 
should  he  added. 

16.  If,  without  any  conspiracy,  accused  ad- 
vised and  counseled  the  killing  of  members  of 
the  legislature,  and  in  pursuance  of  such  ad- 
vice and  counsel,  and  induced  thereby,  the 
killing  of  deceased  was  done,  the  accused  was 
guilty  of  murder;  and  the  regnirement  that  the 
jury  should  first  believe  there  was  a  conspiracy" 
to  bring  armed  men  to  the  capital  for  the  pur- 

?>08e  of  doing  an  nolawful  or  criminal  act  be- 
ore  they  could  convict  because  of  such  coun- 
oel  and  advice  is  objectionable  as  tending  to 
confuse  the  jury,  whether  or  not  it  is  reversible 
error. 

17.  It  was  not  improper  for  the  court  to 
amend  an  instmction  after  foor  of  the  five  ar- 
gumento  On  each  side  had  been  made  to  the 
jury. 

18.  Where  one  of  several  persons  who  have 
conspired  to  do  some  other  unlawful  act  com- 
mits a  murder,  his  co-conspirators  are .  not 
criminally  respwislble  as  accessories  before  the 
fact,  unless  the  murder  was  committed  In  far* 
therance  of  the  conspiracy,  and  was  the  neces- 
sary or  probable  result  of  its  execution. 

19.  Where  a  body  of  armed  men  was  bronght 
to  the  state  capital  pursuant  to  a  combination 
or  conspiracy  between  defendants  and  others, 
and  this  was  followed  by  the  murder  of  a  Ptutc 
senator  who  had  been  a  candidate  for  governor, 
and  was  then  contesting  the  election  before  the 


legislature,  upon  the  trial  of  defendant  as  an  ac- 
cessory before  the  fact  to  the  murder  it  was 

Srejudicial  error  to  instruct  the  Jury  to  find  the 
efendant  guilty  if  they  believed  he  conspired 
with  others  to  do  some  unlawful  act,  and  that 
in  pursuance  of  such  conspiracy,  or  in  further- 
ance thereof,  some  one  of  defendant's'  co-con-  « 
splrators,  or  some  person  acting  with  them,  did 
lull  deceased,  though  the  jury  may  believe  that 
such  was  not  the  original  purpose  of  the  con- 
spiracy; as  there  was  evidence  tending  to  show 
tnat  the  sole  purpose  of  assembling  the  armed 
men  was  to  intimidate  the  legislatare.  and,  if 
such  was  the  fact,  defendant  is  not  guilty,  un- 
less the  killing  of  deceased  was  in  furtherance 
of  the  conspiracy,  or  necessarily  or  probably 
would  result  from  Its  execution,  and  toerefore 
the  error  in  failing  to  thus  qualify  the  inatmc- 
tion  was  prejudicial. 

20.  An  error  in  failing  to  submit  to  the  Jury 
a  certain  view  of  the  cafe  by  an  InstmctloD 
l^ven  cannot  be  said  to  be  harmless  npon  the 
ground  that  the  testimony  tending  to  support 
that  view  is  not  credible,  the  jurors  being  the 
sole  judges  of  the  weight  of  tiie  evidence. 

21.  Where  several  accunplicea  had  testified, 
it  was  prejudidfll  error  to  Instruct  the  Jnry  that 
they  could  not  convict  upon  the  uncorroborated 
testimony  of  "an  accomplice,"  as  the  court 
should  instead  have  used  the  words,  "an  accom- 
plice or  accomplices." 

Paynter,  0.  J.,  and  White  and  Hobson,  JJ.. 
dissenting. 

Aiq;>eal  from  circuit  court,  Scott  county. 
"To  be  officially  reported." 
Caleb  Powers  was  convicted  of  murder, 
and  appeaU.  ReTersed. 

John  toang  Brown,  W.  O.  Owens,  R.  G. 
Kinkead,  Jaa.  O.  Sims,  G«a  Denny,  and  J. 
B.  Flnnell,  for  appellant  Bobt.  J.  Breckin- 
ridge, R.  B.  Franklin,  T.  O.  Oampbelt,  and 
Job.  It.  Meyer,  for  the  Commonwealth. 

DU  RBLLE,  J.  This  appeal  Is  from  a 
Judgment  of  conviction  In  the  Scott  circuit 
court,  to  TTbich  the  case  was  transferred  by 
change  of  venue  from  Franklin  county,  upon 
an  Indictment  charging  appellant  as  acces* 
sory  before  the  fact  to  the  murder  of  Wil- 
liam Goebel.  The  Indictment  charges  the 
murder  to  have  been  the  reenlt  of  conspiracy 
between  appellant  and  others,  and  Is  as  fol- 
lows: "The  grand  jury  of  the  county  of 
Franklin,  In  the  name  and  by  the  authority 
of  the  commonwealth  of  Kentucky,  accuse 
Caleb  Powers  of  the  crime  of  being  acces- 
sory before  the  fact  to  the  willful  mtirder  of 
William  Ooebel,  committed  as  follows,  vis.: 
The  said  Caleb  I'owers,  In  the  said  coonty  of 
Franklin,  on  the  30th  day  of  January,  A.  D. 
1900,  and  before  the  finding  of  this  indict- 
ment, unlawfully,  wlUfolly,  feloniously,  and 
of  bis  malice  aforethought,  and  with  Intent 
to  bring  about  the  death  and  procure  the 
murdtfr  of  William  Goebel,  did  conspire  with 
W.  H.  Oulton,  F.  W.  Golden,  Green  Golden, 
John  L.  Powers,  John  Davis,  Charles  Finley, 
W.  S.  Taylor,  Henry  Tontsey,  James  How- 
ard, Berry  Howard,  Harlan  Whitaker,  Rich- 
ard Combs,  and  others  to  this  grand  jury  un- 
known, and  did  counsel,  advise,  encourage, 
aid,  and  procure  Henry  Youtsey,  James  How- 
ard, Berry  Howard.  Harlan  Whitaker,  Bicfa- 
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ard  Combs,  and  other  persons  to  tlUa  grand 
Jury  unknown,  unlawtally,  willfully,  felonl- 
oosly,  and  of  their  malice  aforetbougbt,  to 
kill  and  murder  William  Qoebel,  which  one 
of  the  last  five  above-named  persons,  or  an- 
other  person  acting  with  them,  but  who  Is  to 
this  grand  Jury  unknown,  so  as  aforesaid 
then  and  there,  thereunto  by  the  said  Caleb 
I*owers  before  the  fact  counseled,  adriaed, 
encouraged,  aided,  and  procured,  did,  by 
shooting  and  wounding  the  said  Qoebel  with 
a  gun  or  pistol  loaded  with  powder  and  other 
explosives  and  leaden  and  steel  ball  and 
other  bard  sabstances,  and  from  which  said 
shooting  and  wounding  the  said  Ooebel  died 
on  the  third  (3d)  day  of  February,  1900,  but 
which  of  said  last  above-mentioned  persona, 
so  as  aforesaid,  actually  fired  the  shot  that 
killed  the  said  Goebel  is  to  this  grand  Jury 
unknown;  against  the  peace  and  dignity  of 
the  commonwealth  of  Kentucky." 

In  the  discussion  of  the  questions  involv- 
ed, we  shall  state  such  facts  only  as  are 
necessary  to  a  correct  understanding  of  the 
questions  considered  and  decided,  and  those 
facts  will  be  stated  in  connection  with  the 
questions  to  which  they  relate. 

On  the- trial  a  pardon  was  produced,  pur- 
porting to  have  been  issued  by  VJ.  S.  Xaylca*, 
as  governor  of  Kentucky,  dated  March  10, 
1900.  The  production  of  this  paper  was  ac- 
companied by  Ulng  what  Is  termed  In  the 
record  a  "plea  of  pardon."  As  we  under- 
stand the  law.  no  plea  was  necessary.  The 
simile  production  of  a  valid  pardon  of  the 
offense  whereof  appellant  was  charged  would 
put  an  Old  to  the  proceedings,  and  render 
void  any  proceeding  thereafter  taken  In  the 
trial. 

In  order  to  decide  the  validity  of  the  pa- 
per produced  as  a  pardon,  we  must  consider 
the  situation  at  the  time  it  was  issued.  This 
court  takes  Judicial  notice  of  the  official  sig- 
nature of  any  officer  of  this  state  <Ky.  St.  8 
1025).  and  Is  presumed  to  know  Judicially 
who  is  the  executive  of  the  state  at  any  time 
tlie  fact  is  called  In  question  (Dewees  v. 
Colorado  Co..  82  Tez.  670).  See,  also,  12 
Am.  ft  Bng.  Enc.  Law,  p.  152,  and  notes. 
It  is  conceded  by  counsel  upon  lx>tb  sides 
that  the  court  can  take  Judicial  co^lzaace 
of  the  facta  necessary  to  the  decision  of  this 
question. 

On  January  30,  leoo,  WliUam  Goebel,  a 
member  of  the  Kratucky  senate,  was  ^ot 
by  an  assassin  in  the  state-house  yard.  In 
front  of  the  capltol  building,  at  Frankfort, 
and  died  some  days  later.  This  occurred 
during  a  period  of  political  excitement  and 
bltteniesB  p^haps  unexampled  In  the  his- 
tory of  the  commonwealth.  William  Goeb^ 
William  8.  Taylor,  and  John  Young  Brown 
bad  been  candidates  for  the  c^ce  of  govern- 
or of  Kentucky  at  the  preceding  November 
election.  The  state  board  of  election  com- 
missioners, elected  under  the  act  of  March 
11.  1^08,  examined  and  canvassed  the  re- 
toms  of  election,  and  issued  a  certlfloUe 
01  S.W.— 4T 


of  election  to  W.  S.  Taylor.  This  gave  a 
prima  facie  title  to  the  office  to  Taylor,  who 
accordingly  was  duly  Inaugurated  as  govern- 
or, took  the  oath  of  office,  and  took  posses- 
sion of  the  state  building,  and  the  archives 
and  records  appertaining  to  the  office.  This 
did  not  give  him  an  absolute.  Indefeasible 
title  to  the  office  of  governor,  but  his  title 
was  subject  to  be  defeated  by  the  deter- 
mination of  a  contest  for  the  office.  State 
V.  Superior  Court  of  Snohomish  Co.,  17  Wash. 
12,  48  Pac.  741,  61  Am.  St.  Rep.  893.  Until 
the  certificate  was  set  aside  In  some  appro- 
priate proceeding,  he  was  entitled  to  retain 
possession  and  perform  the  duties  of  the 
office  without  interfeivnce.  If  the  time 
should  pass  within  which  such  proceeding 
might  be  instituted,  that  tiUe  became  ab- 
solute and  Indefeaaible.  A  contest  was  In- 
stituted by  Goebel  before  the  legislature, 
and  was  pending  at  the  time  of  the  mur- 
der, as  were  also  contests  before  the  state 
board  of  contest  for  the  minor  state  offices, 
certificates  of  election  to  which  bad  been 
issued  to  the  candidates  upon  the  same  tick- 
et with  Taylor.  After  the  shooting,  the 
militia  was  called  out  by  Taylor,  and  the 
legislature  prevented  from  meeting  In  the 
state  capltoi,  and  at  certain  other  places  at 
which  tliey  attempted  to  hold  meetings. 
The  records  of  the  legislature  show,  how- 
ever, that  a  meeting  was  held,  at  which  it 
was  determined  by  the  legislature  that  Wil- 
liam Goebel,  and  not  William  S.  Taylor,  had 
been  elected  governor  of  Kentucky,  and  that 
J.  C.  W.  Beckham,  and  not  John  Marshall, 
had  been  elected  lieutenant  govemra:.  Aft- 
er Goebel's  death,  Taylor  retained  possession 
of  the  executive  building,  arcJiiIves,  and  rec- 
ords, and  continued  to  act  as  governor. 
Beckham  opened  an  office  in  the  Capital 
Hotel,  a  few  blocks  away  from  the  capites, 
which  was  called  the  "Governor's  Office," 
and  he  also  acted  as  governor.  There  were 
thus  two  petsons  present  at  the  seat  of  gov- 
eruinent,  each  claiming  to  be  governor  de 
Jui-e,  and  each  assuming  to  perform  the  du- 
ties of  the  office.  Only  one  of  them  could, 
by  any  poBsibility,  be  governor  de  Jure,  and 
only  one  of  them  could  be  governor  de  facto. 
State  V.  Blossom,  10  Nev.  312,  10  Pac.  430. 
The  legal  doctrine  as  to  de  facto  officers 
rests  upon  the  principle  of  protection  to  the 
interests  of  the  public  and  third  parties, 
and  not  uptm  the  rights  of  rival  claimants. 
The  law  validates  the  acts  of  de  facto  officers 
as  to  the  public  and  third  persons  upon  the 
ground  that,  though  not  officers  de  Jure, 
they  are  in  fact  officers  whose  acts  public 
policy  requires  should  be  considered  valid. 
Oliver  V.  aty  of  Jersey  City  iN.  J.  E^.  & 
App.)  44  Aa  709,  48  L.  R,  A.  412.  So.  when 
both  are  acting  officially,  that  one  who  has 
the  titie  de  Jure  is  both  de  Jure  and  de  facto 
officer.  Especially  must  this  be  so  when  the 
act  whose  validity  Is  questioned  Is  not  an 
act  affecting  the  rights  of  third  parties,  but 
Is  an  act  of  the  commonwealth's  grace  aa- 

Digitized  by  Google 


788 


81  SODTHWBBTBBN  BBPOBTSa 


Berted  against  the  commonwealth.  So  the 
question  l8  ztamwed  to  an  Inquiry  as  to 
who  was  de  jure  governor  on  March  10, 1900. 
The  legislative  record  shows  that  the  gen- 
eral assembly  determined  the  contest.  By  the 
Goebel  election  law  of  March  11«  1808  (Ky. 
St  i  IGOOa,  subsec.  11),  that  dedalon  was  a 
Jndgmoit  determining  the  titte  to  the  office. 
It  was  a  seU-executliv  Judgment:  "When 
a  new  election  Is  ordered  or  the  Incumbent 
adjudged  not  to  be  entltied,  bis  powers  shall 
Immediately  cease,  and  If  the  office  Is  not 
adjudged  to  another  It  shall  be  deemed  to 
be  vacant"  If  thte  judgment  of  the  legis- 
lature was  valid  and  final.  It  settles  the 
question.  In  an  oplnlop  of  this  court,  from 
which  the  writer  of  this  opinion  dissented 
emphatically,  and  In  the  views  of  which  dis- 
sent Judge  O'Bear  concurs,  in  tlie  case  of 
Taylwr  v.  Beckham  <Ky,)  06  8.  W.  177,  M 
L.  B.  A.  258,  It  was  said  that  the  Judgment 
of  the  legislature  was  final  and  conclusive. 
That  decision  settled  the  question  finally, 
and  the  p&rdoo  must  be  adjudged  Invalid. 
The  authorities  upon  this  question  are  col- 
lated more  fully  in  the  opinion  of  Judge 
WHITEl  who  concurs  upon  this  question. 

The  next  question  In  logical  otOer  is  as 
to  the  sufficiency  of  the  indictment  It  has 
been  set  out  In  fuIL  It  Is  objected  that  the 
acts  constituting  the  offense  ar^  not  stated 
In  "ordinary  and  concise  language,"  so  as 
to  enable  one  of  "common  understanding 
to  know  what  is  intended."  We  think  the 
objection  is  not  well  taken.  The  Indictment 
notifies  the  defendant  that  he  is  charged 
with  conspiring  to  procure  the  murder  of 
Goebel,  that  he  procured  the  murder,  and 
that  the  murder  was  done  by  some  one  who 
was  by  the  defendant  counseled  and  procur- 
•ed  to  do  the  act  In  attempting  to  parse 
this  Indictment,  there  Is  at  first  blush  some 
difficulty.  The  use  of  the  word  "which"  In 
the  clause,  "which  one  of  the  last  five  above- 
named  persons,"  etc.,  Is  somewhat  ambig- 
uous; but,  on  careful  examination,  It  seems 
to  be  used  as  a  relative  pronoun,  whose 
antecedent  Is  found  In  the  clause,  '*to  kill 
and  murder  William  Goebel."  There  Is, 
however,  no  trouble  as  to  the  meaning,  nor 
do  we  think  a  person  of  ordinary  intelli- 
gence could  be  misled  as  to  the  nature  of 
the  charge.  As  said  by  the  Masfiachusetts 
court  in  Oora.  v.  Call,  21  Pick.  515:  "The 
grammatical  and  critical  objections,  however 
Ingenious  and  acute  they  may  be,  cannot 
prevail.  The  age  has  gone  by  when  bad 
Latin,  or  even  bad  BngUsh,  so  It  be  suffl- 
clentiy  Intelligible,  can  avail  against  an  in- 
dictment declaration,  or  plea.  The  passage 
objected  to  may  be  somewhat  obscure,  but. 
by  a  reference  to  the  context  Is  capable 
of  pretty  certain  Interpretation."  In  our 
opinion,  the  indictment  is  aufflelent 

In  the  grounds  relied  on  in  the  motion 
for  a  new  trial  it  Is  stated  that  the  court 
overruled  the  motion  of  appellant,  after  the 
regular  panel  of  the  Jury  was  exliansted,  to 


draw  the  remaining  names  necessary  to  com- 
plete the  Jury  from  the  Jury  wheeL  It  is  to 
be  regretted  that  in  a  case  concerning  which 
so  much  feeling  existed,  the  simple  and  easy 
mode  was  not  adopted  which  would  hav4> 
put  beyond  cavil  the  question  of  the  ac- 
cused having  a  trial  by  Jury  imimrUally  se- 
lected. This  wlU  doubtiess  be  done  upon 
the  succeeding  triaL 

We  need  not  consider  the  debate  between 
court  and  counsel,  which  is  complained  of 
in  tile  argument  u  It  la  not  necessary  to 
the  decision  of  the  coss^  and  In  the  nature 
of  things  cannot  upon  a  subsequent  trial, 
occur  as  it  did  In  the  trial  now  under  re- 
view. 

Complaint  is  made  that  the  witness  Watts 
was  permitted  to  state  a  conversation  with 
an  unknown  person,  who  made  threats  of 
violence  concerning  the  legMatare.  It  was 
afterwards  shown  by  tiie  witness,  however, 
that  he  subaequttitiy  saw  the  unknown  per- 
son, in  the  uniform  of  a  sergeant  among  the 
guards  in  charge  of  tiie  capitid  square.  On 
the  trial  of  olfbnses  committed  In  fnrth^ 
ance  of  conspiracies,  there  must  be  conrider- 
able  latitude  left  to  the  discretion  of  the 
trial  court  in  the  admission  of  testimony  of 
drcnmstances  tending  to  show  that  acts  iq>- 
parentiy  isolated  have  sprung  from  a  com- 
mon object.  As  said  by  Judge  King  In  Odib. 
V.  McClean.  2  Para.  Eq.  Cas.  S68:  "Tbe 
adequacy  of  the  evidence,  in  proseeutlona-  for 
a  criminal  conspiracy,  to  prove  the  ezlstenee 
of  sudi  a  consplrat^,  like  other  questions  of 
the  weight  of  evidence.  Is  a  question  for  the 
jury."  This  testimony  seems  to  have  been 
admissible  to  go  to  the  Jury  for  what  It  was 
worth,  in  support  of  the  theory  of  the  com- 
monwealth as  to  the  nature  ot  the  conspiracy 
charged.  The  rule  as  to  the  admission  of  evi- 
dence in  such  cases  is  nowhere  better  stated 
than  in  Carson's  edition  of  Wright  on  Crim- 
inal Conspiracy  (page  218).  Says  Ur.  Car- 
son: "The  concise,  yet  comprehensive,  state- 
ment of  Mr.  Archbold  may  be  accepted  as  a 
correct  epitome:  'Wherever  the  writings  or 
words  of  any  of  the  parties  charged  with,  or 
implicated  In,  a  conspiracy  can  be  considered 
In  the  nature  of  an  act  done  in  furtherance 
of  the  common  design,  they  are  admissible 
In  evidence,  not  only  as  against  the  partj* 
himself,  but  as  proof  of  an  act  from  whlda, 
inter  alia,  the  Jury  may  infer  the  consplrac? 
Itself.*  Wherever  the  writings  or  words  of 
such  a  party  amount  to  an  admission  merely 
of  his  own  guilt  and  cannot  be  deemed  an 
act  done  In  furtherance  of  the  common  de- 
sign. In  that  case  they  can  be  received  In 
evidence  merely  as  against  the  party,  and 
not  as  evidence  of  the  c«isplracy,  and  in 
strictness  ought  not  to  be  offered  In  evidence 
until  after  the  conspiracy  h^H  been  proved 
aliunde;  but  wherevn  the  writii^  or  words 
of  such  a  party,  not  being  In  the  nature  of 
an  act  done  in  fiu^erance  of  the  common 
design,  merely  tend  to  Unplicate  others,  and 
not  to  accuse  himself,  they  ought  not  to  be 
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recelTed  In  evidence  for  any  purpose.**  Tast- 
ed by  thls^rule,  the  langimge  testified  to  by 
the  witness  McDonald,  as  to  a  conTersatlon 
between  two  unknown  men,  in  no  wise  Iden- 
tified as  members  of  any  conspiracy,  or  con- 
nected in  any  manner  with  those  alleged  ae 
the  co-conspirators  with  appellant.  Is  clearly 
Incompetent 

The  testimony  of  the  witness  Sinclair  as  to 
telegrams  was  competent.  As  suggested  by 
counsel  for  the  commonwealth.  If  true  it 
would  tend  to  show  the  telegrams  were  writ- 
ten and  sent  before  the  killing. 

13ie  trial  court  refused  to  allow  the  wlt- 
nesB  J.  C.  Owens  to  testify  as  to  a  conversa- 
tion with  the  accomplice— witness  Wharton 
Golden.  The  question,  sought  to  bring  out 
the  fact  that  Qolden  had  said  that  some  one 
—possibly  meaning  one  of  the  counsel  for 
the  prosecution— "could  take  that  hundred 
thousand  dollars  and  convict  Jesus  Ghrist  and 
the  twelve  apostles."  Evidently  this  conver- 
sation was  asked  for  on  the  theory  that  It 
tended  to  show  the  witness  was  not  lm> 
partial,  and  that  he  had  an  Interest  in  the 
result  of  the  case.  If  It  did  so.  It  was  not 
collateral  or  irrelevant  to  the  Issue,  and  Qold- 
en having  been  asked  In  regard  to  It.  and 
his  answer  being  adverse,  the  defense  would 
have  the  right  to  contradict  him  by  other 
testimony  for  the  purpose  of  discrediting 
hUo.  Steph.  Dig.  Ev.  art.  190;  1  Greenl.  Ev. 
446;  Schuster  v.  State,  80  Wis.  107,  49  N. 
W.  30;  3  Best,  Ev.  221.  Bat  we  are  unable 
to  see  that  the  statement  sought  to  be  prov- 
ed against  Golden  Indicates  any  Interest.  At 
the  most,  it  could  indicate  only  that.  In  hie 
opinion,  witnesses  could  be  obtained  by  brib- 
ery. No  Inference  that  be  himself  had  been 
bribed  can  be  drawn  from  the  language, 
without  violent  exercise  of  the  imagination. 
In  our  opini<»i,  It  was  collateral  to  the  Issue 
and  was  properly  excluded. 

Some  of  the  witnesses  for  the  defense, 
upon  cross-examlnatloD  with  a  view  to  im- 
peachment by  contradiction,  were  not  per- 
mitted to  explain  the  statements  they  made. 
We  are  of  opinion  that  this  view  of  the  rule 
is  too  narrow.  In  3  Best,  Ev.  i  229,  what 
we  regard  ae  the  correct  rule  Is  thus  stated 
as  to  the  requirement  that  the  witness*  at- 
tention shall  be  called  to  the  supposed  con- 
tradiction: "The  rule  which  prescribes  this 
condition  rests  on  the  principle  of  Justice  to 
the  witness.  The  tendency  of  the  evidence 
was  to  Impeacti  his  veracity,  and  common 
Justice  demands  that  before  his  credit  is  at- 
tacked he  should  have  an  opportunity  to  de- 
clare whether  be  made  such  statements  to 
the  person  indicated,  and  to  explain  what 
be  said,  and  what  he  intended  and  meant  In 
saying  it" 

Tlie  court  refused  to  Instruct  the  Jury  that 
the  statements  of  the  witnesses  Reed  and 
Bazlewood  as  to  a  conversation  with  the 
witness  Sparks  should  be  considered  as  af- 
fecting only  the  interest  and  credibility  of 
^Murka.   These  statementa  to  which  Beed 


and  Hazlewood  testified  were  to  the  effect 
that  the  killing  of  Qoebel  had  been  deter- 
mined upon,  and  pardons  prepared  for  the 
perpetrators.  Assuming  that  there  was  evi- 
drace  to  connect  Sparits  with  the  conspir- 
acy charged,  these  declarations,  if  admissi- 
ble, wvn  evidence  In  chief.  But  we  do  not 
think  they  were  competent  at  all  as  against 
ai^tellant  They  were  not  part  of  the  res 
gestse,  or  such  as  tended  to  promote  the 
common  object  The  rule  Is  thus  stated  In 
Mr.  Carson's  edition  of  Wright  on  Criminal 
Conspiracies:  "But  If  the  acts  and.  decla- 
rations of  a  conspirator  with  the  accused  are 
made  in'  his  abauice,  they  are  not  admissible 
against  him  to  prove  either  the  body  of  the 
crime  or  the  existence  of  the  alleged  con- 
spiracy, unless  th^  either  so  accompany 
the  execution  of  the  common  criminal  intent 
as  to  be«Hne  part  of  the  res  gestae,  or  In 
themselves  tend  to  promote  the  couimon 
criminal  object  The  acts  and  dedaratlona 
at  a  conspirator,  to  be  admissible  in  evi- 
dence to  charge  his  fellows,  mast  have  been 
concomitant  with  the  principal  act  and  ao 
connected  with  It  as  to  constitute  a  part  of 
the  res  gestse."  Hie  cases  of  CSawson  t. 
State,  14  Ohio  St  231,  and  State  v.  Itarkin. 
40  N.  H.  39,  fully  aupptHt  Mr.  Carson's  text 
as  does  also  the  third  Instruction  given  by 
the  court  on  Ite  own  motion  in  Spies  v.  Peo- 
ple, 122  IlL  1,  12  M.  £.  86S,  17  N.  B.  868,  3 
Am.  St  Rep.  320:  "The  acts  of  each  de- 
fendant should  be  considered  with  the  same 
care  and  scrutiny  as  if  ue  alone  were  on 
trial.  If  a  conspiracy  having  violence  and 
murder  as  its  object  Is  fully  proved,  then  the 
acts  and  declarations  of  each  conspirator  In 
furtherance  of  the  conspiracy  are  the  acts 
and  declarations  of  each  one  of  the  conspira- 
tors; but  the  declarations  of  any  conspirator 
before  or  after  May  4th,  which  are  merely 
narrative  as  to  what  has  been  or  would  be 
done,  and  not  made  to  aid  in  carrying  into 
effect  the  ot^ect  of  the  conspiracy,  are  only 
evidence  against  the  one  who  makes  th«n."  a 
We  cannot  conceive  how  these  statements, 
wlilch  were  merely  narrative  of  what  had 
been  or  would  be  done,  could  be  held  to  be 
m&de  in  aid  of  the  object  of  the  conspiracy 
charged.  What  is  here  said  as  to  the  tes- 
timony of  Reed  and  Hazlewood  expresses 
the  views  only  of  Judges  BURNAiM.  O'REAR, 
and  the  writer  of  this  opinion;  the  majority 
of  the  court  being  at  opinion  that  the  evi- 
dence is  competent 

On  January  25.  1900,  as  Aown  by  testi- 
mony for  the  commonwealth,  there  was  a 
meeting  in  front  of  the  capltol.  at  which 
speeches  were  made  and  resolutions  adopted. 
Testimony  was  Introduced  by  the  common- 
wealth of  actions  and  statements  of  certain 
persons  who  were  apparently  members  of 
this  assemblage.  Indicating  violent  and  im- 
proper Intentions.  This  evidence,  we  think, 
was  proper,  under  the  circumstances.  But 
the  defenae  was  not  permitted  to  sliow 
what  the  reaolntloBB  were  which  were  Bdapit- 
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ed.  Tbe  dedaratlons  of  the  members  of  this 
meeting  were  admitted,  and  were  admissi- 
ble, on  tbe  ground  tbat  they  were  acts  part 
of  the  res  gestae,  and  were  themselves  evi- 
dence to  go  to  the  Jury  to  show  tbe  exist- 
ence of  the  conspiracy  chained.  If  the  state- 
ments of  persons  In  the  crowd  were  admis- 
sible, tbe  defense  had  a  right  to  all  the 
statements  of  the  crowd  tbat  could  be  shown, 
because  they  occurred  at  the  same  time  and 
place,  and  In  tUe  same  connection,  If  the 
commonwealth  proved  part  of  what  was 
done  there,  tbe  defense  might  prove  all  that 
was  done;  If  the  commonwealth  showed  vio- 
lent language  to  have  been  used,  the  defense 
had  tbe  right  to  show  that  peaceable  lan- 
guage was  also  used;  and,  if  the  acts  or 
expressions  of  IndlTldual  members  of  the 
meeting  are  shown  for  the  purpose  of  show- 
ing an  evil  Intent  In  all,  surely  the  oflSclal 
utterance  of  the  body  might  be  shown  for 
what  It  was  worth,  to  rebut  the  Infermce 
that  the  views  of  the  Individuals  were  tbe 
views  of  the  -entire  body.  In  1  Roberson, 
Ky.  Or.  Law.  p.  149, 1  107,  the  rule  Is  stated: 
"Tbe  acts  and  declarations  of  the  defendant 
and  his  associates  may  be  received  In  evi- 
dence as  well  In  his  favor  as  against  him, 
when  tbey  are  a  part  of  the  res  gestae,  or  a 
conversation  offered  by  the  prosecution,  but 
not  statements  at  other  times,"— referring  to 
Gui-nellus  v.  Com.,  15  B.  Hon.  639.  The  In- 
troduction of  the  commonwealth's  testimony 
made  the  teBtbnony  for  the  defense  admis- 
sible. 

By  tbe  exceptions  to  the  admission  and 
rejection  of  testlmcHiy  many  other  qoeetionB 
of  evidence  are  presented  which  are  not  re- 
ferred to  in  the  briefs,  but  we  think  the 
principles  which  shoald  govern  their  deci- 
sion have  been  sufficiently  stated  in  this 
opinion,  and  In  the  opinion  In  Howard  v. 
Com.  (this  day  decided)  61  S.  W.  756. 

We  shall  next  consider  the  Instructions  of 
the  court  There  seems  to  be  no  objection 
*to  the  first  Instruction.  The  second  is  ob- 
jected to  for  tbe  reason  that  there  is  no  repe- 
tition of  the  phrase,  "if  the  Jury  believe  from 
the  evidence  beyond  a  reasonable  doubt" 
This  phrase,  howev^,  at  the  beginning  of 
tbe  instruction,  clearly  applies  to  every  one 
of  the  Ingredients  detailed  therein  as  consti- 
tuting gnilt  of  the  offense  charged.  It  not 
only  applies  grammatically,  but,  we  thlnli, 
could  not  be  otherwise  understood  by  a  per- 
son of  average  Intelligence. 

It  is  objected  to  tbe  third  instruction  that 
it  permits  the  Jnry  to  And  appellant  guilty 
"whether  he  was  present  at  the  time  of  the 
shooting  or  wounding  or  not"  and  that  the 
Jury  were  thereby  permitted  to  find  a  verdict 
of  guilty  upon  tbe  theory  that  he  was  present, 
notwithstanding  he  is  charged  only  as  acces- 
sory before  the  fact  and,  if  present,  would 
not  be  an  accessory,  but  a  principal,  in  either 
the  first  or  second  degree.  This  objection  is 
not  liable,  for  there  Is  no  testimony  tending 
in  the  sUgbtut  iegtee  to  show  that- appellant 


was  present  at  the  time  of  the  shooting.  On 
the  contrary,  all  the  testimony  sho'^s  he  was 
elsewhere.  It  could,  therefore,  under  no 
supposition,  have  prejudiced  him.  This  part 
of  the  Instruction  would  have  been  more  di- 
rectly applicable  to  the  case  presented  If,  in- 
stead of  the  phrase  quoted,  the  court  had 
used  language  simliar  to  that  used  In  the  fifth 
instruction,  "although  he  was  not  [»esent  at 
the  time  of  the  shooting  or  wounding." 

The  fourth  instruction  Is  also  objected  to. 
It  Is  as  follows:  "If  tbe  Jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant,  Caleb  Powers,  conspired  with 
W.  H.  Culton,  P.  W.  Gk)lden,  Green  Golden, 
John  L.  Powers,  John  Davis,  James  Howard, 
Berry  Howard,  Charles  Flnley,  W.  S.  Taylor, 
Harlan  Wliitalcer,  Richard  Oombs,  Henry 
Youtsey,  or  either  or  any  of  them,  or  other 
person  or  persons  unknown  to  the  Jury  act- 
ing with  them,  to  bring  a  number  of  armed 
men  to  Frankfort,  for  the  purpose  of  doing 
an  unlawful  or  criminal  act,  in  tbe  pursuance 
of  such  conspiracy  defendant  did  advise,  coun- 
sel, or  encourage  ihe  killing  of  members  of 
the  legislature,  said  William  Croebel  being  a 
member  thereof,  and  said  Goebel  was  killed 
In  pursuance  of  such  advice,  counsel,  or  en- 
couragement then  tbe  defei^ant  Is  guilty  of 
murder,  whether  the  person  who  perpetrated 
the  act  which  resulted  In  the  death  of  WU- 
llani  Ooebel  be  identified  or  not;  and,  if  the 
killing  of  said  William  Goebel  was  committed 
in  pursuance  of  such  advice,  counsel,  or  en- 
couragement and  was  Induced  and  brought 
about  thereby,  It  does  not  matter  what 
change,  if  any,  was  made  by  the  conspirators. 
If  any  was  made,  as  to  their  original  designs 
or  intentions,  or  the  manner  of  accomplishing 
the  unlawful  purpose  of  the  conspiracy." 
This  instruction  seems  open  to  the  objection 
that  after  the  words,  "and  said  Goebel  was 
killed  In  pursuance  of  such  advice,  counsel, 
or  encouragement"  there  should  be  added  the 
words,  "and  said  killing  was  Induced  there- 
by," or  an  equivalent  expression.  It  Is  also 
objected  that  It  assumes  the  fact  to  exist  that 
Goebel  was  a  member  of  the  legislature, 
when  that  was  a  matter  to  be  proven. 

A  further  objection  to  this  Instruction  if> 
that  the  recital  of  a  conspiracy  to  bring  armed 
men  to  Frankfort  for  the  purpose  of  doing 
an  unlawful  or  criminal  act  is  unnecessary 
to  the  Instruction,  and  it  might  tend  to  con- 
fuse the  Jury.  If,  without  any  conspiracy, 
appellant  advised  and  counseled  the  kllUng  of 
members  of  tbe  legislature,  and  In  pursuance 
of  such  advice  and  counsel,  and  Induced  there- 
by, the  killing  of  Goebel  was  done,  be  was 
guilty  of  murder,  without  any  reference  to 
tbe  question  whether  he  engaged  in  a  con- 
spiracy to  do,  or  to  procure  the  doing  of, 
some  other  unlawful  act  But  it  la  not  nec- 
essary to  consider  whether  these  ol^ectloiis 
amount  to  reversible  error. 

Tbe  objections  to  the  fifth  and  sixth  In- 
stmctions  do  not  seem  to  us  to  be  valid. 
Tbe  seventb  Instinetkm  Is  as  follows; 
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■Tbe  conrt  Instoucts  the  Jury  that  U  they  be- 
Uere  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  Caleb  Powers  con- 
spired with  W.  H.  Culton,  F.  W.  Golden, 
Greoi  Golden,  John  L.  Powers,  John  Davie, 
Gtiarles  Finley,  W.  S.  Taylor,  Henry  Youtaey. 
Jamea  Howard.  Berry  Howard,  Harlan  Whlt- 
afcOT,  Blcbatd  Combs,  or  any  one  or  more  of 
tbem,  or  with  some  other  person  or  persons 
ottknowa  to  the  Jury,  acting  with  them,  or 
either  of  them,  to  do  some  unlawful  act  and 
that  In  pursuance  of  such  conspiracy,  or  In 
furtberance  thereof,  the  said  Hairy  Youtaey, 
James  Howard.  Berry  Howard,  Harlan  Wfalt- 
aker,  Bichard  Combs,  or  some  me  of  them, 
or  some  othra  penw  unknown  to  the  Jury 
acting  with  them,  or  with  those  who  com- 
splied  with  tiie  defendant.  If  any  such  con- 
spiracy there  was,  to  do  an  unlawful  act,  did 
shoot  and  kill  WlllUun  Goebel,  the  defwdant 
is  gaiatg,  although  the  Jury  may  believe  from 
tbe  erldenoe  that  the  orl^nal  purpose  was 
not  to  procure  or  luring  about  the  death  of 
William  Goebel,  but  was  for  some  other  un- 
lawful  and  criminal  purpose."  After  the  in- 
struction had  been  gtv^  end  after  four  of 
tbe  five  speeches  upon  eaA  side  had  been 
made  to  tbe  Jury,  this  Instruction  was  amoid- 
ed  as  follows:  "Tbe  words  'some  unlawful 
act,'  as  used  In  this  butructlon,  mean  some 
act  to  alarm,  to  excite  terror,  or  the  bifllcthm 
of  bodily  harm."  We  do  not  regard  the 
amendment  of  the  Instruction  as  Imprc^tor  on 
account  of  the  time  at  which  It  was  done.  If 
the  court  erred  In  the  Instruction  given,  it 
was,  we  think.  Its  right  and  Ita  duty  to  «o 
amend  it  as  correctly  to  state  the  law. 
Abundant  time  remained  tm  the  dlscusabn  to 
the  jury  of  the  amendment,  and  the  trial 
court  would  doubtless  have  further  extended 
It  upon  that  account  If  requested. 

In  considering  the  other  objections  to  this 
Instrnctioa,  it  Is  necessary  to  examine  the 
doctrine  of  the  responsibility  of  one  con- 
spirator for  the  acts  of  bis  cosionsplrators  In 
furtherance  of  the  common  design,  although 
not  speclflcally  Intended  by  blm.  This  doe- 
trine,  in  its  apidlcatlon  to  tbe  varying  facts 
of  Individual  cases,  la  founded  upon  sevwal 
distinct  and  well-recognized  legal  principles, 
not,  however,  always  distinguished  by  the 
earlier  writers;  and.  first,  tbere  Is  the  com 
mon-law  doctrine  which  transfers  tbe  evil 
Intent  of  a  person  attempdug  one  kind  of 
crime  to  tbe  unexpected  results  produced  by 
his  acts.  If  a  man  in  tbe  commission  of  a 
wrongful  act,  were  it  only  a  civil  trespaiis, 
committed  another  wrong  unmeant  by  him, 
be  was  puuisliable.  So,  If  be  attempted  to 
kill  we  individual,  and  by  accident  killed 
another,  whether  by  striking,  shootlog,  giv- 
ing poison,  or  in  any  other  way.  as  his  latent 
was  murder,  and  slaying  was  accompUshed, 
he  was  guilty  of  murder.  So,  also.  If,  In  tbe 
attempt  to  commit  one  variety  of  crime,  an 
entirely  different  crime  was  accidentally  ao- 
complished,  tbe  malice  of  the  Intended  crime 
was  Imputed  to  tbe  act  done,  In  all  cases 


where  general  evil  Intent  was  a  constituent 
of  the  committed  act.  In  tbe  application  of 
this  doctrine,  a  distinction  was  made  resting 
upon  tbe  grade  of  tbe  intended  offense.  It 
tbe  crime  intended  was  a  felony,  as  at  com- 
mon law  practically  all  felonies  were  punisfa- 
aMe  with  death,  either  with  or  without  bene- 
fit of  clergy,  tbe  felonious  intent  of  the  In- 
tended crime  was  imputed  to  the  committed 
act,  and,  if  it  were  homicide,  made  it  mur- 
der; tor  it  was  conddered  Immaterial  wheth- 
er a  man  was  banged  for  one  felony  or- an- 
other. If  be  succeeded  In  bis  original  felon- 
ious design,  his  Intent  was  sufficiently  evil 
to  Justify  hans^ng.  If  he,  1^  misadventure. 
accompUidied  another  offense  requiring  gen- 
eaX  malev(dence,  tbe  evil  intent  of  tbe  in- 
tended act,  being  sufficient  to  Justify  tbe 
death  penalty,  was  Imputed  to  the  act  com- 
mitted. His  intent  if  successful,  was  worthy 
of  death;  the  deed  he  did  was  worthy  of 
death.  If  it  had  that  intent;  and  so  It  was 
considered  tin  Judges  as  making  no  dif- 
ference whether  the  conunltted  act  was  the 
oOe  intended.  On  the  other  hand,  if  the  in- 
tended act  was  not  felonious,  a  resultant 
homicide  was  not  murder,  but  manslaughter. 
So  we  find  that  unlawfully,  but  not  felonl* 
oudy,  to  shoot  at  the  poultry  of  another,  and 
thmby  accidoitally  to  klU  a  human  being, 
was  mans^ugbter;  but  as  larceny  was,  at 
common  law.  a  felony,  If  the  sbocriJng  ^ere 
dme  with  Intent  to  steal  the  poultry,  the 
homicide  was  murder.  But  as  with  advan- 
cing clvIUzatlott  the  savage  cruelty  of  the 
ancient  Bnglish  common  law.  under  which 
some  hundreds  of  offenses  were  punilhed 
with  death,  became  Boft«ied  by  statutory 
amendment  tills  doctrine,  even  in  Great 
Britain,  became  modified.  Tbe  reason  for  its 
existence,  that  it  made  no  difference  to  tbe 
prisoner  w  the  Judges  for  what  reason  the 
death  penalty,  or  Its  practical  equivalent 
was  Inflicted,  bavli^  failed,  the  doctrine  it- 
self ceased  to  be  miplled  with  Its  ancient 
rigor;  and  In  Heg.  v.  Faulkner,  18  Eng.  Bep. 
578,  we  find  a  case  in  which  a  sailor,  who^  In 
attempting  to  steal  rum.  acddentally  set  fire 
to  the  spirits,  and  thereby  burned  the  ship, 
was  held  not  guUty  of  arson.  An  Interestr 
Ing  discussion  of  this  doctrine  Is  found  ivf 
1  BIsb.  New  Or.  Law,  c.  21. 

With  tbe  adoption  of  tbe  EugUsh  common 
law  In  the  various  Jurisdictions  in  this  conn- 
try,  and  its  modification  by  statute,  there 
came  the  Question  whether  ttate  doctrine  ap- 
plied to  statutory  felonies  which  wotb  not 
felonies  at  oimmon  law.  In  some  of  the  Ju- 
risdictions it  was  held  without  quaUflcatioD 
that  It  did.  It  may  be  remarked  that  lu 
many  of; the  earlier  cases,  the  attempted  of- 
fense was  abortion;  and  It  may  be  that  the 
moral  turpitude  of  this  offense,  not  at  com- 
mon law  a  felony,  had  effect  in  determining 
tbe  question.  It  was  held  in  a  Maine  case 
(Smith  V.  State,  33  Me.  48,  M  Am.  Dec.  607). 
and  the  same  doctrine  was  announced  In  a 
number  of  cases,  that  the  grade  of  the  com- 
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mltted  DffcnBe  depended  npon  tbe  gradua- 
tion of  the  attempted  offense  by  the  atatate. 
and  not  npon  the  common-law  daaslflcatlon. 
Thli  1b  also  Justlfled  npon  the  gnnmd  that, 
such  an  attempt  being  done  Tlthont  lawful 
purpose  and  dangenuu  to  life,  malice  la  Im- 
puted. But  in  that  case  it  was  h^  that 
procuring  a  fnlscarrlage  resnltliv  In  deat^, 
was  manslaughter  only,  as  such  procuring 
was  a  misdemeanor.  This  doctrine  was  em- 
phatically stated  by  Oumcellor  WalworUi. 
delivering  the  opinion  of  the  New  Toik  court 
In  People  t.  Bnodi,  18  Wend.  ICO,  2T  Am. 
Dec  197.  holding  "that  as  often  as  Uie  1^ 
Islatnre  creates  new  felonies,  or  raises  of- 
fenses which  were  only  misdemeanors  at  the 
common  law  to  the  grade  of  felony,  a  new 
class  of  murders  Is  created  by  Uir  applica- 
tion of  this  principle  to  the  esse  of  killing 
of  a  human  being  by  a  person  who  Is  en- 
gaged In  the  perpetration  of  a  newly-created 
felony.  So,  on  the  other  hand,  when  the  1^- 
Islature  abolishes  sn  offense  whiCh  at  the 
common  law  was  a  felony,  or  reduces  It  to 
the  grade  of  a  misdemeanor  only,  the'case  of 
an  unlawful  killing,  by  a  person  engaged  In 
the  act  which  was  before  a  felony,  will  no 
longer  be  ctoisidered  to  be  murder,  but  man- 
slaughter merely." 

This  doctrine,  manifeBtly,  should  have  no 
application  In  a  Jurisdiction  where,  as  in 
Kentucky,  every  offense  punishable  by  con- 
flnement  in  the  penitentiary,  no  matter  for 
how  short  a  term,  has,  by  one  sweeping  en- 
actment been  raised  to  the  grade  of  felony 
(Ky.  St  I  1127),  except  It  be  qnallfled  by  the 
limitation  foreshadowed  by  Mr.  Bishop  (1 
Bish.  New  Cr.  Law,  1  886),  "by  requiring  the 
act  towards  the  proposed  crime  to  have  a 
natural  tendency  to  produce  the  unintended 
result"  This  limitation  has  been  Indicated 
in  a  number  of  cases  of  attempted  crime 
which  resulted  in  the  commission  of  a  wrong 
not  intended.  It  has,  as  we  shall  see,  been 
applTed  with  striking  unsnlmity  in  the  mod- 
em cases  of  conspiracy.  We  take  It  there 
can  be  no  question  of  Its  application  in  this 
state.  To  Illustrate:  Under  our  statute,  the 
removal  of  a  comer  stone  Is  punishable  by  a 
short  term  in  the  penitentiary,  and  is  there- 
ffore  a  felony.  If,  In  attempting  this  offense, 
death  were  to  result  to  one  conspirator  by 
his  fellows  Bcddeotaily  dropping  the  stone 
upon  him,  no  Christian  court  would  hesitate 
to  apply  this  limitation. 

This  doctrine  of  imputed  malice  was  a 
part  of  the  common  law  as  to  conspiracy 
(1  Bish.  New  Cr.  Law,  |  638),  though,  as  said 
by  Mr.  Bishop,  "the  books  furnish  little 
Judicial  reasoning  on  the  question."  So,  also, 
was  the  doctrine  that  "a  sane  man  must  be 
presumed  to  contemplate  and  intend  the 
necessary,  natural,  and  probable  consequen- 
ces of  his  own  acts.  8  Greenl.  Ev.  U  13, 
14;  Rex  T.  Farrington,  Russ.  &  R.  207;  Com. 
V.  Webster,  6  Cnsh.  305,  52  Am.  Dec.  7U." 
3  Best  Bv.  S  280;  Underlying  the  whole 
law  <tf  conspiracy  Is  the  doctrine  of  agency. 


As  said  by  Mr.  Bishop  (1  Bish.  New  Or.  Law. 
I  631):  '"Slnee  in  law  an  act  throngli  u 
Agent  Is  the  same  as  In  person,  one  wbo 
procures  another  to  do  a  criminal  thing  In- 
curs t^e  same  gnllt  as  thongfa  lie  &li  it  him- 
self. Kor  is  his  guin  the  less  if  the  agent 
proceeds  equally  from  his  own  desires  or 
on  his  own  account"  It  is  on  these  prin- 
ciples that  It  is  said  In  Wbart  Cr.  Law.  | 
2S10:  "All  those  who  assonble  CtemsdTes 
together,  with  an  tntoit  to  commit  a  wrong- 
ful act  the  aecutixm  whereof  makes  prob- 
able In  the  nature  of  things  a  crime  not  ^e- 
ciflcally  designed,  but  Inddntal  to  that 
whieb  was  the  object  ct  tbe  confed«mcy,  are 
responsible  for  swdi  incidental  crime."  This 
Is  a  correct  application  of  Ibe  principle,  for 
tiie  reason  that  **tb&x  is  a  general  presump- 
tion In  criminal  niatt»s  that  a  perstw  in- 
tends whatever  Is  the  natural  and  probable 
consequences  of  his  own  action."  l  PbIL 
Bv.  6^  Berides  the  various  groups  of  facta 
which,  in  tbe  older  books,  are  held  to  con- 
stitute murder  under  one  or  the  other  of 
these  principles,  we  find  classed  with  them 
a  number  of  cases  where  the  responsibility 
is  really  that  of  principal  In  the  second  de- 
gree, under  the  law  as  now  administered: 
that  Is,  the  responsibility  of  one  "who  Is 
present  lending  his  countenance,  encourage- 
ment or  other  mental  aid,  while  another 
does  the  act"  and  who,  by  tbe  ancient  law. 
was  accessory  at  the  fact  1  Bish.  New  Or. 
Law,  I  048.  Tbey  are  thus  grouped  because 
the  responsibility  was  the  same,  whether 
the  homicide  was  committed  in  the  attempt 
to  commit  a  felony,  and  was  therefore  mur 
der  under  t^e  doctrine  of  imputed  malice: 
whether  It  was  done  by  the  defendant  by 
himself  or  his  agent  or  "happened  in  the 
execution  of  an  unlawful  design,  wbleb.  if 
not  a  felony.  Is  of  so  desperate  a  character 
that  it  must  ordinarily  b%  attended  with 
great  hasard  to  life;  and  a  fortiori.  If  deatb 
be  one  of  the  events  within  tbe  obvious 
expectation  of  tbe  conspirators"  (Post  Crown 
law,  261;  U.  S.  v.  Ross,  1  GalL  624,  27  Fed. 
Cas.  899,  Fed.  Cas.  No.  16,190),  In  which  case 
malice  was  imputed  from,  the  dangerous  na- 
ture of  the  act  engaged  to  be  done;  or 
whether  It  occurred  with  the  def«idant 
standing  by  and  ready  to  help,  if  necessary. 
In  which  case  he  was  accesscwy  at  the  fact 
by  tbe  ancient  law,  and  aider  and  abettor 
and  principal  in  the  second  degree  under 
the  present  practice.  Illustrating  this  group- 
ing of  crimes,  we  find  It  stated  In  1  Hale. 
P.  C.  441  (quoting  from  Mr.  Dalton.  p.  241): 
"Note,  also,  that  If  divers  persons  come  io 
one  company  to  do  any  unlawful  thing,  aa 
to  kill,  rob,  or  beat  a  man,  or  to  commit  a 
riot  or  to  do  any  other  trespass,  and  one  of 
them  In  doing  thereof  klU  a  man.  this  shall 
be  adjudged  mjirder  In  them  all  that  are 
present  of  that  party  abetting  him  and  con- 
senting to  the  act  or  ready  to  aid  him,  al- 
though they  did  but  look  on."  And  in  1 
East  P-  0>  257,  it  is  said:   "Where  dlven 
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pwwHw  resolTe  generally  to  restst  all  op- 
poaen  In  Uie  commlsBlon  of  any  breach  of 
the  peace,  and  to  execute  It  with  vltdoice, 
or  In  such  a  manner  as  naturally  teaHs  to 
raise  tumulta  and  affrays,  as  by  committing 
a  violent  dlsselaln  with  great  numbm,  or 
going  to  beat  a  man,  or  rob  a  park,  or  stand- 
ing In  opposition  to  the  sherlfTs  posse,  they 
mnst  at  their  peril,  abide  the  event  of  their 
actions.'*  As  we  have  Indicated  with  regard 
to  unintended  resnlts  of  Intended  wrongfal 
acts  done  by  the  offender  In  person,  the 
common-law  doctrine  of  Imputed  felonious 
Int«it  baa  been  modified.  With  mnch  great- 
er uniformly  has  this  doctrine  been  disre- 
garded in  cases  of  conspiracy,  so  that  for 
many  yean  the  test  of  guilt  in  such  cases 
haa  In  no  wise  depended  upon  the  doctrine 
of  Imputed  felonious  malice  but  either  upon 
tile  doctrine  of  alder  and  abettor,  or  upon 
the  doctrine  that  the  act  for  which  the  ac- 
cused is  to  be  held  Feqtonslble  must  be,  eir 
tber  expressly  or  by  implication,  within  the 
scope  of  bis  agew^,  and  upon  the  legal 
presmnptlon  that  he  Intenda  the  necessary 
or  probable  etuisequencea  of  his  acts,  wheth- 
er done  Igr  himself  or  through  the  agency 
of  another.  In  every  case  his  wIU  mnst  ccm- 
tribute  to  the  thing  actually  done.  Thla 
change  has  taken  place  in  strict  accord  with 
the  iwlnclples  of  growth  which  are  a  part 
of  the  cwnmon-law  system.  The  ancient 
doctrine  in  one  of  its  applications  depended 
upon  the  exlstoice  In  the  accused  "of  a  de- 
praved, wicked*  and  malignant  spirit,"  which 
would  Justly  the  death  penalty  if  he  suc- 
ceeded In  his  undertaking.  That  spirit  was 
supposed  to  exist  whenever  the  act  attempt- 
ed was  a  felony.  But  such  a  doctrine,  man- 
ifestly, can  have  no  application  to  a  class 
of  offenses  the  commission  of  which  does 
not,  and  cannot.  Indicate  such  a  spirit  And 
when,  In  many  of  the  states  of  this  coun- 
try, we  made  the  qnestlcm  of  felony  dep^d 
upon  the  place  in  which  a  brief  Imprison- 
ment might  be  passed,  and  actt  were  made 
statutory  felonies  which  by  the  auclent  law 
were  not  offenses  at  all,  and  were  then  not 
even  consldwed  to  be  morally  wrong,  the 
doctrine  that  felonious  malice  could  be  Im- 
puted, so  as  to  transform  Incidental  homi- 
cide into  murder,  passed  away  forever.  Tb« 
reason  of  the  rale  passing,  Uie  rule  passed 
also;  and.  In  place  of  looking  to  the  gradua- 
tion of  the  attempted  wnmg  under  the  stat- 
utory dasslflcatlon,  we  look  to  that  on  which 
the  ancient  classification  was  founded,— "the 
depraved,  wicked,  and  malignant  spirit" 
which  the  offendw  actually  had  In  his  heart 
or  which  we  impute  to  him  because  we  sup- 
pose him  to  have  Intended  the  necessary 
or  probable  consequences  of  that  which  he 
actually  did  or  tried  to. do.  Tblt  Is  upon 
the  wise,  just,  and  humane  principle  which 
has  «iabled  the  common  law  to  adapt  Itself 
to  tbe  changing  necessities  of  human  so- 
ciety, and  has  made  It,  as  Burke  said,  "an 
edUtce  having  the  principles  of  growth  with- 


in Itself."  The  law,  as  declared  to-day.  Is 
In  exact  accord  with  what  has  been  said. 
It  Is  so  stated  In  the  textbooks  and  the 
cases. 

In  1  Boberson,  Ky.  Or.  Law,  pp.  133,  134, 
1 101.  It  Is  said:  "No  responslbiuty  attaches, 
however,  for  acts  not  conton^ted,  and 
which  are  not  within  the  purpose  of  the  con- 
spiracy, or  the  natural  consequence  of  ex- 
ecuting that  purpose;  and  the  question  is 
for  the  }ury  whether  the  act  done  was  In 
furtherance  of  the  commm  purpose,  or  Inde- 
pendent of  It  and  without  any  previous  con- 
cert" 

In  the  article  on  "Conspiracy,"  by  Mr.  Arch- 
ibald R.  Watson  (6  Am.  ft  Eng.  Enc.  Law 
[2d  Ed.]  870),  the  doctrine  as  to  the  respcmsl- 
blllty  of  a  conspirator  for  acts  of  eo-cm- 
splrator  Is  thus  stated:  "Whoi  Individuals 
associate  th«nselves  in  an  unlawfid  enter- 
prise, any  act  done  in  pursuance  of  the  con- 
spiracy by  one  of  the  conspirators  Is,  la  legal 
contemplation,  the  act  of  alL  And  this  mu- 
tual co-equal  responsibility  of  each  cxme^T- 
ator  f6r  tbe  acts  of  his  associates,  done  pur- 
suant to,  and  in  furtherance  of.  the  common 
design,  extends,  as  well,  to  such  resnlts  as 
are  the  natural  or  probable  ccmsequences 
of  such  acts,  even  thou^  such  consequen- 
ces w«%  not  qieclfically  Intraded  as  part  of 
the  original  plan.  This  doctrine,  however, 
holding  each  c(m8plrator  liable  for  the  acts 
of  bis  associates,  as  well  as  for  the  c<mse- 
quences  of  such  acts.  Is  subject  to  the  re- 
striction indicated  in  the  statement  of  tbe 
rule,  namely,  that  It  Is  only  for  such  acte  as 
are  naturally  or  necessarily  done  pnrsnant  to 
and  In  furtherance  of  the  conspiracy,  and 
for  the  natural  or  necessary  consequoices 
of  such  acts,  that  a  co-consplrator  Is  re- 
sponsible. And  It  is  for  the  jury  to  detcv^ 
mine  whether  an  act  done  by  a  member  of  a 
conspiracy  is  dcme  In  furtherance  of  the 
common  design,  as  well  as  what  are  the  nat- 
ural and  necessary  consequences  of  such 
acts." 

In  Martin  v.  State,  89  Ala.  115,  8  South.  23, 
18  Am.  St  Rep.  91,  a  case  of  murder.  It  was 
said:  "When  two  or  more  persons  enter 
upon  an  imlawfnl  enterprise,  with  a  common 
purpose  to  aid,  assist  advise,  and  encour- 
age each  other  In  whatever  may  grow  out  of 
the  enterprise  upon  which  they  enter,  each 
is  responslUe.  civilly  and  criminally,  for 
everything  which  may  consequently  and 
proximately  result  from  such  unlawful  pur- 
pose, whether  spedflcally  contemi^ated  or 
not  ftnd  whether  actually  perpetrated  all, 
or  less  than  all,  of  the  conspirators.  •  •  • 
*It*BhouId  be  observed,  however,  that  while 
the  parties  are  responsible  for  consequent 
acts  growing  out  of  the  general  design,  they 
are  not  for  Independent  acts  growing  out  of 
the  particular  malice  of  Individuals.'  1 
Whart.  Cr.  Law,  i  307.  And  this  is  the  gen- 
eral doctrine  on  the  subject.  Smith  v.  State, 
C2  Ala.  407:  Jordan  v.  Stete,  79  Ala.  8;  WU- 
Hams  T.  State,  81  Ala.  1,  1  South.  179,  00 
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Am.  Bep.  133;  Amos  t.  State.  88  Ala.  1.  8 
South.  740.  8  Am.  St  Rep.  682;  1  BIsta.  Xew 
Or.  Zaw.  %  849." 

In  OlbBon  t.  Stat«.  80  Ala.  121.  8  Soatb. 
98,  18  Am.  St  Bep.  100,  an  indictment  for 
murder,  the  law  was  thug  stated  bf  Judge 
SomerriUe:  "There  was  evidence  tending 
to  show  a  conspiracy  on  the  part  of  the  de- 
fendants to  attack  the  deceased,— Xircom- 
stances  from  which  the  Jury  wet^  author- 
ized to  infer  a  commoa  design,  at  least,  to 
assault  and  beat  htm.  Bach  would  there- 
fore be  criminally  responsible  for  the  acts 
of  the  other  In  prosecution  of  the  design  for 
which  they  combined,  I.  e.  for  everything 
done  by  the  confederates  which  follows  Inci- 
dentally In  the  execution  of  the  common  de- 
sign, as  one  of  Its  probable  and  natural  con- 
sequences, even  though  It  was  not  Intended 
us  a  part  of  the  original  design  or  common 
plan.  The  law  on  this  subject  Is  fully  dis- 
cussed in  Williams  v.  State.  81  Ala.  1,  1 
SoutSi.  170,  00  Am.  Rep.  133,  and  in  Martin 
V.  State,  SO  Ala.  U5,  8  South.  23." 

In  EvEns  T.  State.  100  Ala.  22.  18  South. 
03S,  there  seems  to  have  been  some  evidence 
from  which  the  Jury  might  have  Inferred  a 
comblnatloa  to  do  an  unlawful  act,  and  the 
court  said:  "If  several  conspire  to  do  an 
unlavrful  act,  and  death  happens  In  the  pros- 
ecution of  the  common  object,  tiiey  are  all 
alike  guilty  of  the  homicide.  Each  Is  re- 
sponsible for  everything  done,  which  follows 
Incidentally  In  the  execution  of  the  common 
|}urpoee,  as  one  of  Its  probable  and  natural 
consequences,  even  though  It  was  not  In- 
tended, or  within  the  reasonable  contempla- 
tion of  the  parties,  as  a  part  of  the  original 
design.  WUhams  v.  State,  81  Ala.  1,  1  South. 
170;  Gibson  v.  State,  SO  Ala.  122.  8  South. 
96;  Martin  v.  State,  80  Ala.  115,  8  South.  23; 
Tanner  V.  State,  02  Ala.  1,  0  South.  613;  Jol- 
ly T.  State,  04  Ala.  10.  10  South.  606.  The 
thirtieth  charge  was  a  proper  one,  and 
should  have  been  given."  The  thirtletlt 
charge  referred  to  was  as  follows:  "(30) 
The  court  charges  the  jury  that  If  they  be- 
lieve from  the  evidence  that  Boman,  Craw- 
ford, and  Evans  went  to  the  house  of  Alice 
Palmer  on  the  night  the  killing  is  said  to 
have  been  done,  and  an  offense  was  commit- 
ted by  one  of  them  from  causes  having  no 
connection  with  the  common  object  for 
which  they  went  there,  the  responsibility  for 
such  offense  rests  solely  on  the  actaal  per- 
petrator of  the  crime,  and  the  Jury  cannot 
find  the  defendaut  guilty  simply  because  he 
happened  to  be  present  at  the  time  the  of- 
fense was  committed." 

Bowers  v.  State.  24  Tex.  App.  548,  7  S.'  W. 
247,  5  Am.  St.  Rep.  901,  was  a  case  of  may- 
hem, the  maiming  being  done  In  the  course 
of  the  execution  of  a  conspiracy  to  whip. 
Said  the  court:  "Upon  the  subject  of  the  re- 
sponsibility of  a  conspirator  for  the  acts  of 
his  co-conspirators,  the  rule,  as  we  deduct 
from  the  authorities.  Is  that  each  conspira- 
tor ia  responsible  for  everything  done  by  his 


confederates  which  follows  Incidentally  In 
the  execution  of  tlie  common  design,  as  one 
of  Its  probable  and  natural  ctmaequenceB. 
even  though  It  was  not  Intended  as  a  part  of 
the  original  design  or  common  plan.  In  oth- 
er words,  the  act  must  be  the  ordinary  and 
probable  effect  of  the  wrongful  act  apedflc- 
ally  agreed  on.  so  that  the  connection  be- 
tween them  may  be  reasonably  apparent 
and  not  a  fresh  and  independent  product  of 
the  mbid  of  one  of  the  confederates  outtide 
of,  or  foreign  to,  the  common  design.  1 
Whart  Cr.  Law  (9th  Dd.)  S9  214-220,  397; 
1  BIsb.  Cr.  Law  (7th  Ed.)  SS  (HO,  641;  Lamb 
V.  People.  00  111.  73;  Ruloff  v.  People,  46  N. 
Y.  213;  Thompson  v.  State,  25  Ala.  41; 
Frank  v.  State,  27  Ala.  37;  Williams  v. 
State,  83  Ala.  16,  3  South:  616;  KIrby  r. 
State,  23  Tex.  App.  13.  B  S.  W.  165.  • 
In  the  recent  and  celebrated  case  of  Spies  t. 
People,  122  111.  1,  12  N.  E.  865,  17  N.  E.  898, 
8  Am.  St.  Rep.  320,  the  court  said:  'Wheth- 
er or  not  the  act  done  by  a  member  of  a  con- 
spiracy naturally  flowed  from,  and  was  done 
in  ftirtherance  of,  the  common  design,  are 
questions  of  fact  for  the  juty.*  We  are  of 
the  opinion  that  the  court  erred  In  not  sub- 
mitting the  question  above  stated  to  the 
jury,  accompanied  by  proper  instructions  ex- 
plaining the  rules  of  the  law  hraeinbefore 
announced." 

Com.  Campbell,  7  Allen,  541,  83  Am. 
Dec.  705,  was  an.  Indictment  for  murder,  the 
homicide  occurring  during  a  riot  growing  out 
of  the  enforcement  of  a  draft  of  men  for  the 
army.  An  Instruction  was  asked  that  wheth- 
er the  deceased  was  killed  by  a  shot  from 
within  or  without  the  armory,  all  the  parties 
unlawfully  engaged  In  the  homicide  were  at 
common  law  guilty,  at  least,  of  manslaughter. 
It  was  said  by  Blgelow.  C,  J.:  '"There  can  be 
no  doubt  of  the  general  rule  of  law,  that  a 
person  engaged  In  the  commlssloo  of  an  un- 
lawful act  Is  legally  responsible  for  all  the 
consequences  which  may  naturally  or  neces- 
sarily flow  fi-om  It,  and  that,  if  he  combines 
and  confederates  with  others  to  accomplish 
an  Illegal  purpose,  he  is  liable  crlmlnallter 
for  the  acts  of  each  and  all  who  participate 
with  him  In  the  execution  of  the  unlawful 
design.  •  •  •  These  citations,  to  which 
many  others  of  a  similar  tenor  might  be  add- 
ed, show  that  the  rule  of  criminal  responsi- 
bility for  tlie  acts  of  others  Is  subject  to  the 
reasonable  limitation  that  the  particular  act 
of  one  of  a  party,  for  which  his  associates  and 
confederates  are  to  be  held  liable,  must  be 
shown  to  have  been  done  for  the  furtherance 
or  In  prosecution  of  the  common  object  and 
design  for  which  they  combine  together. 
Without  such  limitation,  a  person  might  l>e 
held  responsible  for  acts  which  were  not  the 
natural  or  necessary  consequences  of  the  en- 
terprise or  undertaking  In  which  he  was  en- 
gaged, and  which  he  could  not  either  in  fact 
or  in  law,  be  deemed  to  have  contemplated  or 
intended.  No  person  can  be  held  guilty  of 
homicide  unless  the  act  la  either  actually  or 
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conatrucdTely  his,  and  tt  eannot  be  ms  act. 
In  either  senstt.  mUesa  committed  by  hi*  own 
haad,  (ff  some  one  acting  In  concert  witb 
blm,  or  In  furtherance  of  a  comnum  object 
m  pnrpow.  •  •  •  The  real  distinction  la 
between  acts  which  a  man  does  either  ac- 
toally  or  constmctlTelr,  by  himself  or  his 
agents  or  oonfed^tes,  and  those  which  were 
done  others  acting,  not  in  concert  with 
bim  or  to  effect  a  wmmon  objsct,  but  without 
his  knowledge  or  assent,  either  expressed  or 
Implied.  For  the  former,  the  law  holds  him 
strictly  responsible,  and  tdr  alt  their  neces- 
sary and  natural  eonsequaices,  which  he  la 
rightfnlly  deemed  to  hare  contemptated  and 
intended;  fbr  the  latter,  he  Is  not  liable,  be- 
cause th^  ate  not  done  by  himself,  or  by 
those  with  whom  he  associated,  and  no  design 
to  oommlt  them,  tse  Intent  to  bring  abont  the 
results  which  flow  from  them,  can  be  reaaon- 
ably  Imputed  to'  him." 

The  case  of  Spies  t.  People,  122  111.  1.  12 
N.  E.  805,  17  N.  888.  8  Am.  St  Rep.  477, 
which  is  the  celeteated  case  of  the  Chicago 
anarchists,  was  much  criticised  at  the  time 
the  decfabm  was  rendered  as  extending  the 
doctrine  of  criminal  responsibility  for  acts  of 
co-conspirators  beyond  reasonable  limits. 
Much  of  this  ertticiam  seons  to  have  arisen 
from  the  fact  that,  in  the  tqilnlMt  of  the  court 
of  last  resort,  those  instmctlons  only  were 
stated  and  diacnased  of  which  complaint  was 
made  by  the  accused,  and  little,  if  any,  notice 
takok  of  the  counter  instnictlMia  glras  on  the 
motion  of  the  defendants,  or  by  the  court  on 
Its  own  motion,  which  limited,  qoaltfled,  and 
explained  the  Instructions  asked  by  the  prose- 
euthm.  Under  the  Illinois  i«actice,  it  seems 
to  be  the  custom  to  gtre  Instructions  asked  Iff 
the  prosecution,  and  to  give  counter  qnallfyiiv 
or  limiting  instructions  asked  by  the  defense, 
and  for  the  court  to  add  such  general  Instruc- 
tions as  it  deems  necessary.  The  Instruc- 
tions In  this  case  are  given  at  length  in  Sack. 
Instruct  Juries  (2d  Ed.)  T07  et  seq..  and  an 
examination  of  them  shows  that  with  respect 
to  the  acts  shown  In  that  case,  tliey  fully  give 
the  limitation  which  we  think  should  have 
been  either  given  in  the  seventh  instruction 
now  under  consideration,  or  embodied  in  a 
separate  Instruction,  namely,  that  the  accused 
was  not  guilty  of  murdernnless  the  killing  was 
the  necessary  or  probable  consequence  of  the 
act  conspired  to  be  done.  Seemingly  actuated 
by  a  de^re  to  err,  If  at  all,  upon  the  safe  side 
In  a  case  which  had  excited  sncb  deep  feeling, 
the  court  In  that  case  gave  instructions  that 
if  a  reasonable  doubt  was  raised  in  the  minds 
of  the  jury  "by  the  Ingenuity  of  counsel,  upon 
any  hypothesis  reasonably  consistent  with  the 
evidence,  that  doubt  Is  decisive  in  favor  of 
the  {ffisoner'a  acquittal";  that  a  verdliA  of 
not  guilty  meant  <mly  that  the  guilt  had  ''not 
been  demonstrated  in  the  precise,  specific,  and 
narroir  forms  prescribed  by  taw";  that  tbey 
were  not  to  convict  uptm  mere  suspicion;  that 
tlie  burden  was  on  the  prosecution,  and  tliat 
the  presumption  of  innocence  was  not  a  mere 


form.  In  Instruction  86  the  jury  were  told: 
"It  will  not  do  to  guess  away  the  lives  or  11b- 
wty  of  the  pet^DlB)  nor  is  it  pv^r  that  tlie 
Jury  should  guess  that  the  person  who  threw 
tiie  bomb  which  killed  D^an  was  instigated 
to  do  ttie  act  by  the  ivocurement  at  the  de- 
fendanta,  or  any  of  them.  That  fiict  must 
be  estabUflhed  beyond  all  reasonable  donl>t  in 
the  minds  of  the  Jnry,  and  It  will  not  do  to 
say  that,  because  ttie  defendants  may  have 
advised  Tiol^ice,  therefore,  wb^  violence 
came,  it  was  tlie  result  of  such  advice.  Thwe 
must  be  a  direct  connection  estabUsbed,  by 
credible  testimony,  between  the  advice  and 
the  consummation  of  the  crime,  to  the  satis- 
faction of  the  jury  beyond  a  reasonable 
doubt"  And  in  instruction  37  It  was  said: 
"Therefore  the  Jury  most  be  satisfied,  beyond 
aU  reasonable  doubt,  that  ttie  poson  throvring 
said  bomb  was  acting  as  the  result  of  the 
teaching  or  encouragement  of  the  defendants, 
or  some  ta  than,  before  the  defendants  can 
be  h^  liable  therefor,  and  this  yon  must  find 
from  ttw  evidence."  Serwal  other  instruc- 
tions were  given  cqiKai  tUs  line,  hotably  In- 
stracttons  35  and  86. 

There  eeema  to  be  no  material  or  substan- 
tial difference  of  opinion  among  the  members 
of  this  court  as  to  the  propriety  of  sudi  a 
limitation  as  we  have  indicated.  The  dif- 
ference Is  upon  the  question  Aether  the 
failure  to  give  to  the  Jury  such  a  limitation 
of  tiie  doctrine  was  iwejudlclal  err^r.  To 
consider  this  question,  we  must  refer  to  the 
ooutentlma  on  belialf  of  the  commonwealth 
and  the  accused,  as  shown  1^  the  evidence. 
On  tiehalf  of  the  commonwealth,  the  eridenoe 
was  dlrecteil  to  showing  that  there  existed  a 
bloody-minded  conspiracy,  baring  for  its  ot>- 
Ject  the  killing  of  various  members  of  the 
l^Mature.  and  especially  the  killing  of  Goe- 
l>el;  that  the  accused,  who  held  a  certificate 
of  election  as  secretary  of  state,  and  whose 
office  was  In  contest  was  a  party  to  thla  oon- 
q>lrBcy,  with  full  knowledge  of  its  atrocious 
object,  and  In  puranance  and  furtherance 
thereof  was  Instrumental  In  bringing  armed 
men  to  the  state  capital  to  assist  in  Its  ea.- 
ecutiim.  On  the  other  hand,  the  evidence  for 
the  defense  was  directed  to  establishing  ttie 
fact  that  the  men  who  were  brought  to 
FranlcCort  were  tnougbt  for  the  purpose  of 
peacefully  assembling  to  petition  the  legisla- 
ture, in  the  exercise  of  ttie  privileges  guaran- 
tied to  them  as  citizens  in  the  bill  of  rights, 
and  that  such  of  them  as  bore  arms  bore 
them  openly,  and  solely  for  the  purpose  of 
self -protection.  Between  these  two  extremes 
of  object  In  the  proof  there  was  room  for 
many  varieties  of  purpose  which  might  be 
ascribed  to  the  assemblage,  and  there  was 
aome  evidence  to  su^ort  almost  any  of  the 
theoriea  wliicb  might  thua  be,  constructed. 
There  was  evidence  to  support  the  tlieor; 
that  the  assemblage  was  for  the  purpose  of 
impressing  the  minds  of  the  taemben  of  the 
l^slature  by  the  physical  presence  of  a 
large  number  of  men.  This  night  be  regard- 
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ed  as  a  species  of  Intimidation,  and  need  not 
Imply  the  Intent  to  do  actual  violence.  And 
tblfl  Tlew  was  submitted  by  tlie  court  to  the 
Jury,  tiiough  without  the  necessary  limita- 
tion as  to  ita  effect;  for  by  the  amendment 
the  jury  were  instructed  that  the  purpose 
was  unlawful  If  It  was  "to  alarm,  to  excite 
terror,  or  the  infliction  of  bodily  harm." 
There  was  undoubtedly  evidence  to  support 
the  theory  that  there  was  a  combination;  that 
the  purpose  of  the  assembla^  was  to  alarm, 
and  to  do  nothing  else.-  Whether  that  evi- 
denoe  was  to  be  believed  or  not  was  a  ques- 
tion solely  for  the  Jury,  under  proper  Instnic- 
tTons.  The  accused  had  the  r^t  to  have 
the  jury  Qpon  the  qnestlon  whether 
tiiat  was  the  sole  object  of  the  assemblage, 
and  upon  the  farther  question  whether  tlie 
killing  of  Goebel  necessarily  or  probably 
would  result  from  such  an  assemblage.  It 
will  not  do  to  aay  that  because  the  Judges 
would  have  disregarded  such  evidence  had 
they  been  Jurors  at  the  trial  It  Is  not  prej- 
udldal,  fbr  the  JuroA  are  the  sole  Judges  of 
the  welg2it  of  the  evldenoe,  and  to  hold  other- 
wise would  be  for  the  eonrt  to  assume  to 
perfbrm  those  fonctlons  which  from  time  im- 
memorial have  been  regarded  as  within  the 
sacred  province  of  the  Jury. 

It  was  said  bf  Judge  Lewis  In  Bowlln  f. 
Com.,  91  Ky.  895,  22  S.  W.  648:  "In  fact, 
it  Is  not  the  province  at  th»  lower  court,  uiy 
more  than  of  this,  to  weigh  evldenoe  for  the 
purpose  of  determining  whether  a  person  on 
trial  tor  his  life  Is  entitled  to  an  Instmcticm 
as  to  manalaoghter.  Bat,  if  there  Is  any 
evidence  tending  to  show  the  homicide  la 
the  degree  of  manslaoi^ter,  ttie  accosed  Is 
entitled  to  an  Instruction  upon  that  hypoth- 
esis." Bee,  also.  Bush  v.  Com.,  78  Ky.  288; 
Bnckner  v.  Ccnn.,  14  Bosh,  008;  Brown  t. 
Com.,  Id.  896. 

In  Olbson  v.  State,  89  Ala.  iZL.  8  South. 
9a  18  Am.  Bt  Rep.  101.  it  was  said:  **The 
testimony  of  the  defoidanta  themssAves  tend^ 
ed  to  support  every  phase  of  the  Instruction 
requested.  It  mattered  not  that  this  testi- 
mony may  have  sprung  from  parties  deeply 
interested,  and  have  been  contradicted  by 
many  disinterested  witnesses,  so  as  to  be- 
entltled  to  but  little  weight  in  the  estimation 
of  the  Irlal  Judge.  It  was  tor  the  Jury,  and 
not  the  court,  to  pass  on  the  credibility  of  the 
witnesses  and  Qie  sufficient^  of  the  evldokce. 
Every  prisoner  at  the  bar  Is  entitled  to  have 
charges  i^ven  which,  without  being  mislead- 
ing, correctly  state  the  law  of  his  case,  and 
are  supported  by  any  evidence,  however 
w^,  Insufflclent,  or  doubtful  In  credibility. 
The  charge  under  consideration  was  a  correct 
enunciation  of  the  law,  and,  being  sunwrt- 
ed  by  the  evldmce.  Its  refusal  miut  operate 
to  levwse  the  Judgment  of  conviction.  Mc- 
Danlel  v.  State,  76  Ala.  1." 

We  are  dearly  of  opinion  Uiat  the  instruc- 
tion as  glvm  was  not  only  erroneous,  but 
highly  Injudicial.  This  histmctlon  should 
be  qualified  1^  requiring  the  Jury  to  believe 


that  the  murder  was  commltt^  In  further- 
ance of  the  consEdracy,  and  was  the  necea- 
sary  or  probable  result  of  the  «ecution  ot 
the  conspiracy. 

The  eighth  instruction  is  as  follows:  "The 
Jury  cannot  convict  the  defendant  upon  tbe 
testimony  of  au  accomplice  unless  such  tes- 
timony be  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  tbe 
commisaion  of  the  offense,  and  the  corrob- 
oration is  uot  sufficient  if  it  merely  shows 
that  the  offense  was  committed  and  the  cir- 
cumstances thereof."  It  is  objected  to  thls- 
instructlon  that  It  permits  the  Jury  to  find 
guilt  tarn  tbe  unsupported  testimony  ot  more 
than  one  accomplice,  and  Instruction  Na  2^ 
was  asked  by  the  defense  In  these  words: 
"The  evid^ce  of  an  accomplice  In  this  case 
is  not  sufficient  to  convict  unless  the  same 
Is  corroborated  by  other  evidence  tending  to 
show  the  commission  of  the  offense,  and  eon- 
nectlug  the  defendajit  therewith,  ^d  tbe  evi- 
dence of  one  accomplice  or  co-consplrator 
does  not  and  cannot  corroborate  another  ac- 
complice or  othconspirator.*'  The  Instruction 
asked  and  refused  may  not  be  strictly  accu- 
rate in  form,  for  It  may  be  said  tlmt  while 
one  accoii^pllce  by  his  testimony  does,  <x  at 
leaat  nuy,  comAorate  another,  neverthetess 
the  Idea  Is  accurate  tiiat  they  do  not  corrob- 
orate each  other  for  tbe  purpose  oi  cou- 
vlction,  In  the  absence  of  other  testlmmiy. 
The  Jur7  should  have  been  told  that  tbey 
could  not  convict  the  defendant  upon  the 
testimony  of  an  accomplice  or  accompUcea, 
unless  such  testimony  be  corroborated  by 
other  evidence  tending  to  connect  tbe  de- 
fendant with  the  commlstion  oi  the  offense, 
and  the  corrobwatlon  Is  not  sufltelait  If  It 
merely  shows  that  the  offense  was  commit- 
ted and  Uie  circumstances  thereof.  In  2  Bob- . 
arson,  Ky.  Or.  Law.  p.  1076.  it  la  said:  "If 
two  or  more  accomplices  are  produced  as 
witnesses,  they  are  not  deemed  to  corrobo- 
rate eadi  othiv."  In  U.  S.  v.  Logan  (C.  C.) 
46  Fed.  872,  It  was  held  that  a  convIctloD 
for  a  cona^racy  cannot  be  had  on  the  un- 
oraroborated  testimony  of  a  co-conqdrator. 
nor  can  conspirators  corroborate  each  other. 
See,  also,  1  Greenl.  Ev.  I  881,  and  Smith  v. 
Com.  (Ky.)  17  S.  W.  182.  Thla  doctartne  Is 
distinctly  recognised  In  Blackburn  v.  Com.. 
12  Bush,  181.  It  is  agreed  that  this  was  er- 
ron^us,  but  there  is  variance  ot  opinion  u 
to  whether  it  was  preiJudlclaL  Unless  we 
can  assume  to  Invade  tbe  province  of  the 
Jury,  and  weigh  the  evidence,  this  Instruction 
was  necessarily  prejudicial,  m,  at  least,  may 
have  been  so.  The  most  material  testimony 
upon  the  question  whether  the  consi^racy 
was  to  murder  was  that  of  confessed  ac- 
complices, and  If  the  Jury,  In  the  exercise  of 
their  prerogative,  dIsbeUeved  the  otber  eri-, 
dence  upon  this  question,  they  mi^t  have 
reached  a  different  conclusion  had  they  been 
told  tiiat  they  could  not  nmvlct  upm  the  un- 
corroborated testimony  of  accomplices.  Our 
views  upon  this  question  are  sufficiently  stat- 
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ed  In  conslderliig  the  prejudicial  character 
of  the  Berenth  Instruction. 

For  the  reasons  given,  the  Judgment  la 
reversed,  and  cause  remanded,  with  airec- 
tlons  to  award  appellant  a  new  trial,  and  for 
further  proceedings  consistent  herewith. 

WHITE,  J.  (dissenting).  Not  agreeing 
with  the  views  of  the  majority  of  the  court 
on  all  the  questions  presented,  we  feel  that 
the  importance  of  the  questions  Justifies  us 
In  this  separate  and  dissenting  opinion.  Ap- 
I>ellant,  Caleb  Powers,  was  Indicted  la  the 
Franklin  circuit  court  charged  with  the 
crime  of  being  accessory  before  the  fact  to 
the  willful  murder  of  WlUiam  GoebeL  On 
change  of  venue,  the  prosecution  was  taken 
to  Scott  county,  and  there  tried;  the  result 
being  conviction,  the  punishment  being  con- 
flnem«it  in  the  penitentiary  tor  life.  Ap- 
pellant's motion  tor  new  trial  being  denied, 
he  appeals. 

The  indictment  reads,  after  the  caption: 
"The  grand  Jury  of  the  county  of  Fraoklln, 
in  the  name  and  by  the  authority  of  the  com- 
monwealth of  Kentucky,  accuse  Caleb  Pow- 
ers of  the  crime  of  being  accessory  before 
the  fact  to  the  willful  murder  of  William 
Ooebel.  committed  as  follows,  viz.:  The  said 
Caleb  Powers,  In  the  said  county  of  Frank- 
lin, on  the  30th  day  of  January.  A.  D.  1900, 
and  before  the  finding  of  this  indictment,  un- 
lawfully, willfully,  fdonioualy,  and  of  his 
maUce  aforethought,  and  with  Intent  to  bring 
about  the  death  and  procure  the  murder  of 
William  Goebel,  did  conspire  with  W.  H. 
Cnlton,  F.  W.  Golden,  Green  Golden.  Jno.  U 
Powers,  John  Davis.  Charles  Flnley,  W.  S. 
Taylor.  Henry  Toutsey,  James  Howard, 
Berry  Howard,  Harlan  Whltaker,  Richard 
Combs,  and  otlier  persons  to  this  grand  Jury 
anknown.  and  did  counsel,  advise,  encour- 
age, aid,  and  procure  Henry  Youtsey.  James 
Howard,  Berry  Howard.  Harlan  Whltafcer, 
Klchard  Combs,  and  others  to  this  grand 
Jury  anknown,  unlawfully,  willfully,  feloni- 
ously, and  of  tiieir  malice  aforethought,  to 
kill  and  murder  WlUIam  Goebel,  whldi  one 
of  the  last  five  above-named  persons,  or  an- 
other person  acting  with  &em,  but  who  is 
to  this  grand  Jury  unknown,  so  as  aforesaid, 
then  and  there,  thereunto  by  the  said  Caleb 
Powers  b^ore  the  fact  counseled,  advised, 
encouraged,  aided,  and  procured,  did,  by 
shooting  and  wounding  the  said  Goebel,  with 
a  gun  or  pistol  loaded  with  powder  and  other 
explosives,  and  leaden  and  steel  ball  and 
other  bard  aubstances.  and  from  which  said 
shooting  and  wounding  the  said  Goebel  died 
on  the  8d  day  of  February,  1900,  but  which 
of  said  'last  above  mentioned  persons,  so  as 
aforesaid,  actually  fired  the  shot  that  killed 
the  said  Goebel,  Is  to  this  grand  Jury  un- 
known; against  the  peace  and  dlgnl^  of  the 
commonwealth  of  Kentucky.  Robt.  B.  Frank- 
lin, Commonwealth's  Atty..  14th  Ofr.  Ot. 
Dtet" 

Cpon  arraignment,  appellant  filed  a  special 


plea,  producing  a  paper  purporting  to  be  a 
pardon  Issued  by  W.  S.  Taylor,  governor, 
dated  March  10,  1800.  and  aaked  to  be  dis- 
charged from  custody.  The  court  refused  to 
discharge  appellant,  thereby  refusing  to  rec- 
ognize the  paper  purporting  to  be  a  pardon 
as  valid.  Appellant  then  demurred  to  the 
indictment,  which  was  overruled  by  the 
court,  and  that  action  is  assigned  as  error. 
Appellant,  after  his  special  plea  of  pardon 
and  his  demurrer  were  both  overruled,  plead- 
ed not  guilty,  and  trial  was  had,  vrltb  the 
result  as  stated. 

The  question  of  the  sufficiency  of  the  in- 
dictment, going  to  the  very  foundation  of  the 
prosecution,  should  be  first  considered;  for, 
if  the  objection  be  good,  the  other  questions 
are  not  necessary  to  a  consideration  of  the 
case,  rnie  charge  laid  In  the  Indictment  Is 
that  appellant  is  guilty  of  being  accessory 
before  the  fact  to  the  willful  murder  of 
William  Goebel.  The  accusing  part  is  that 
appellant  did  conspire  with  Culton  and  oth- 
ers named,  and  other  i>ersons  unknown,  and 
did  counsel,  advise,  encourage,  aid  and  pro- 
care  Youtsey  and  others  named,  and  others 
to  the  grand  Jury  unknown,  unlawfully,  will- 
fully, feloniously,  and  of  their  malice  afore 
thought  to  kill  and  murder  William  Goebel. 
with  the  further  charge  that  It  was  un- 
known what  t>erson  actually  did  the  killing. 
The  Indictment  then  says  these  acts  were 
done,  "so  as  aforesaid,  then  and  there  there- 
unto by  the  said  Oaleb  Powers,  before  the 
fact  counseled,  advised,  encouraged,  aided, 
and  procured,  did  by  shooting."  etc..  kill 
William  Goebel. 

Two  obJectl(»i8  are  presented  to  the  indict- 
ment and  n^ed  as  fatal.  One  objection  la 
that  it  is  not  charged  In  terms  that  the  kill- 
ing was  done  in  pursuance  to  and  In  further- 
ance of  the  conspiracy  charged  to  have  been 
entered  bito.  The  other  objectitm  Is  that  the 
principal  (the  one  who  actually  fired  the  fatal 
shot)  Is  not  named,  but  the  chai^  la  that 
Youtsey.  ete.,  or  another  person  to  the  grand 
Jury  unknown,  did  the  killing.  The  court  ia 
agreed  that  neither  of  these  objections  Is  ten- 
able, and  is  agreed  that  the  Indictment  ie 
sufficient.  While  the  indictment  does  not 
contain  the  words  usually  found.  "In  pursu- 
ance to,  and  In  furtherance  of,  the  conspir- 
acy," yet  it  does  say  that  appellant.  Powers, 
did  counsel,  encourage,  aid.  and  procure  Yout- 
sey. eto..  willfully,  feloniously,  and  of  their 
malice  aforealght,  to  kill  and  murder  William 
Goebel.  and  then  charges,  "so  aa  aforesaid 
then  and  there  thereunto  by  the  said  Caleb 
Powers,  before  the  fact,  counseled,  advised, 
encouraged,  aided  and  procured,  did.  by  shoot- 
ing." etc..  kill  "^lllam  GoebeL  This  charge 
Is  direct  and  certain  that  appellant  is  accused 
of  counneling,  aiding,  encouraging,  and  pro- 
curing Youtsey,  etc.,  to  c(Hnmit  a  willful  muir- 
der,  and  that,  having  been  so  counseled,  ad- 
vised, aided,  and  procured,  they,  or  one  of 
them,  did  commit  the  mtuder.  Instead  of 
using  the  words  so  ottea  used,  **ln  piiraiianc« 
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to,  and  Id  furtberance  of,"  tbe  coospiracj,  the 
Indictment  charges  how  it  waa  done,  so  that 
appellant  would  be  charged  as  accessory  be- 
fore the  fact  If  he  coiuiseled,  aided,  or  pro- 
cured the  murder  to  be  done,  and  the  conspli^ 
ac7  charged  failed  In  the  proof;  that  la.  as  to 
the  other  than  the  actual  principal. 

As  to  the  other  proposition,  that  the  prin- 
cipal must  be  named  before  the  accessory  be- 
fore the  fact  could  be  convicted,  the  court  Is 
agreed  that  this  point  It  likewise  without 
merit  This  precise  question  was  presented 
in  the  New  York  court  of  appeals  in  People 
V.  Mather,  4  Wend.  228,  on  an  appeal  by  the 
.prosecution.  In  a  very  exhaustive  opinion, 
reviewing  all  the  common-law  authorities,  the 
court  held  the  Indictment  good.  Again,  in 
the  case  of  U.  S.  v.  Babcock.  3  DIU.  Fed. 
Cas.  No.  14,487,  the  court  held  such  an  indict- 
ment valid.  In  U.  S.  V.  Goldberg.  7  Biss.  175, 
Fed.  Cas.  No.  15.223.  the  Indictment  charged 
a  conspiracy  with  certain  named  persons,  "and 
other  iwrsons,"  the  word  "unknown"  being 
omitted,  yet  the  court  held  the  indictment 
^ood.  In  the  Anarchist  Case  (Spies  v.  People) 
122  111.  1. 12  N.  £.  865, 17  N.  E.  808,  this  ques- 
.tlon  was  again  presented,  and,  after  an  ex- 
haustive review  of  all  authorities,  the  court 
■concluded  the  Indictment  was  valid.  This 
last  case  went  to  the  supreme  court  on  appli- 
cation for  a  writ  of  habeas  corpus,  and  the 
Indictment  was  held  to  charge  a  crime,  and 
writ  denied.  These  cases  ought  to  settle  the 
■question  beyond  coatxorenf.  We  are  all 
.agreed  that  the  Indictment  U  sufficient,  and 
ttic  demurrw  thereto  was  properly  over- 
r  tiled. 

Gonnsel  tot  appellant  seriously  and  ably 
{present  the  question  that  the  pardon  issued 
March  10, 1900,  by  W.  S.  Taylor  to  appellant, 
la  valid  and  bln^ng  on  the  state,  and  that 
-upon  its  production  the  appellant  should  have 
been  discha^ed.  The  position  of  oounael  on 
-that  point  is  that  on  the  10th  day  of  March, 
1000,  W.  S.  Taylor  was  de  facto  governor  of 
the  state,  and  so  contlnoed  until  the  decision 
of  the  supreme  court  of  the  United  States 
rendered  May  21,  1900  (Taylor  v.  Beckham, 
80  Sap.  Ct  800,  1000,  44  L.  Ed.  U87),  and 
that  until  Taylor  surrendered  the  office,  or 
was  ousted  after  the  mandate  of  tlie  stq>reme 
court  was  issued,  be  was  a  de  facto  officer, 
and  his  acts  are  binding.  It  la  said  that  the 
Judgment  of  the  circuit  court  and  of  this  court 
was  superseded,  and  that  as  a  consequence 
J.  C.  W.  Beckham  acquired  no  more  rights  tmr 
dcr  the  iudgment  In  that  cose  than  before  it 
was  roidered;  that  as  Taylor  had  been  award- 
ed the  certlflcate  of  election,  and  had  been 
Inaugurated  as  governor,  he  held  till  he  vai 
ousted  by  due  process  of  law.  or  vacated.  It 
Is  also  suggested  that  the  court  will  take  Judi- 
cial notice  of  the  official  public  acts,  as  well 
as  the  stgnottue  of  the  chief  executive;  that 
the  court  must  Judicially  know  who  is  the 
governor  at  any  given  time.  We  take  It  to 
be  well  settled  that  there  cannot  be  two  de 
facto  officers  for  the  same  office,  to  be  flUed 
by  only  one  perstm.  at  the  same  time.  oh 


March  10.  1000,  Taylor  was  de  facto  governor, 
then  on  the  same  day  Beckham  was  not,  unJ 
vice  versa.  Counsel  for  appellant  cites  in 
support  ot  bis  position  the  case  of  State  t. 
Superior  Court  of  Snohomltth  County,  17 
Wash.  16.  48  Pac.  7^.  and  quotes  as  fol- 
lows: "One  in  possession  of  an  office  by  vir- 
tue of  a  certificate  of  election  issued  by  the 
proper  officer,  and  regular  on  its  face,  ia  en- 
titled to  retain  possession  and  perform  tbe 
duties  of  the  office,  without  Interference,  until 
such  certificate  is  set  aside  In  some  appropri- 
ate procedure."  A  case  In  82  Mlcb.  255.  40 
N.  W.  381,  0  L.  B.  A.  408  (Hallgren  v.  Camp- 
bell), is  also  cited,  where  the  court  said: 
"There  could  not  be  two  Incumbents  of  this 
office."  Tbe  case  of  Hamlin  v.  Kassafer,  15 
Or.  456, 15  Pac.  778,  is  also  cited.  The  court 
there  saJd:  "An  'office'  is  defined  to  be  a 
right  to  exercise  the  public  functions  and  em- 
ployments, and  to  take  the  fees  and  emolu- 
ments, belonging  to  It,  and  Chief  Justice  Mar- 
shall says:  'He  who  performs  the  duties  of 
that  office  Is  an  officer.*  From  the  Inherent 
nature  of  an  office,  no  less  than  from  leaaous 
of  public  policy,  there  cannot  be  two  peracHU 
in  pQssesaloa  of  It  at  the  same  time."  Tbe 
deflnltioQ  of  Lord  Ellenborough  In  Bex  t. 
BedAod  Level  Corp..  6  Bast,  368,  Is  dted  by 
counsel  to  8aiq;iort  the  contention  that  Taylor 
was  de  facto  governor.  March  10.  1000.  This 
definition  is:  "An  'officer  de  facto*  is  one 
who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  and  yet  Is  not  a  good  officer 
in  point  of  law."  Tbe  definition  of  Judge 
Oooley,  in  his  work  on  Constitutional  Limita- 
tions, is  also  cited.  It  reads:  "An  'officer  de 
facto'  is  one  who.  by  color  ot  right  la  In  pos- 
session of  on  office,  and  for  the  time  being 
performs  Its  duties,  with  public  acquiescence 
though  having  no  right  In  fact."  There  are 
many  other  citations  to  the  some  effect 

We  do  not  propose  to  take  iasoe  with  any 
of  the  authorities  cited,  for  they  seem  to  us 
to  state  the  law  clearly  and  correctly.  The 
quesdott  is  In  the  application.  Tbe  court 
Judicially  knows  that  on  the  31st  day  of  Janu- 
ary, 1000,  the  general  araembly.  In  pursuance 
to  tbe  power  given  it  under  our  constitution, 
decided  the  contest  over  the  office  of  govon- 
or  in  favor  of  the  contestant  William  Goe- 
beL  The  court  knows  Judicially  that  on  that 
day  William  Goebel  was  inaugurated  as  gov- 
ernor; that  he  afterwards  died,  and  J.  G.  W. 
Beckham  became,  by  virtue  of  the  law,  be 
being  lieutenant  govenior,  the  acting  gor- 
ernor  from  the  3d  day  of  February.  1000.  Tbe 
court  further  knows  that  It  was  decided  by 
this  court  and  Its  decMcm  was  sustained  hy 
the  supreme  court  of  tbe  United  States,  that 
the  courts  bad  no  Jnrisdictlon  In  the  matter: 
that  the  decision  of  the  contest  before  tbe 
general  assembly  was  final  and  condu^ve, 
from  which  there  was  no  appeal.  While  W. 
S.  Taylor  executed  a  supersedeas  bootd  to 
siversede  the  Judgment  of  the  drcuit  court 
and  of  tills  court  he  did  not  and  could  not 
supersede  tbe  Judgment  and  decision  the 
general  assembly  on  the  question  as  to 
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whether  he  or  WQUam  Qo^l  had  been  leptl- 
Ir  and  duly  elected  goTernor  in  NoTember, 
1889.  ^iproprlate  pvocedoie  provided  by 
law  to  set  aalde  the  certificate  of  election 
iMoed  to  W.  S.  Taylor  1b  a  contest  before  tbe 
general  assembly,  ilnd  when  the  contest  was 
decided  by  that  body,  and  the  snccessfol 
party  took  Ihe  required  oaths,  he  heoanie  tbe 
gOTemor.  Tha:«  Is  no  writ  provided,  nor  la 
one  required,  to  induct  a  anecessfnl  contest- 
ant into  office,  or  remove  an  unsuccessful  one 
from  office.  The  judgment  of  a  motion  in 
the  contest  proceeding  is  self-executing.  This 
judgment  was  not  appealable,  and  therefore 
cmild  not  be  soi^ended,  arrested,  or  supers 
seded.  Bven  if  tbe  dedslon  of  contest  bad 
been  aroealable  to  any  tribunal,  it  Is  well 
settled  by  authority  that  a  supersedeas  or 
writ  of  error  will  not  prevent  the  successful 
XMrty  in  tbe  contest  from  assuming  tbe  du- 
ties of  tiie  office.  State  v.  Woodson,  128  Mo. 
48",  31  S.  W.  106;  People  v.  Stephenson,  98 
Mich.  218,  67  N.  W.  115;  Jayne  v.  Drorbaugh, 
6S  Zowa.  711,  7  N.  W.  433;  State  v.  Ghaae. 
41  Ind.  S56;  Elliott,  App.  Proe.  I  S92.  and 
caae  cited. 

Stress  la  laid  by  the  adjudicated  cases  on 
the  color  of  rtght  or  title  to  the  office,  and 
not  on  the  claim.  In  tbe  case  of  WiUtams  v. 
Boynton.  147  N.  T.  428,  42  N.  B.  184,  the 
court  of  appeals  said  of  the  rule  as  to  de 
facto  officers:  "It  applies  for  the  protection 
of  third  personat  or  the  public  wbio  have 
acquired  rlgbte  upon  the  faith  of  an  appear- 
ance of  authority.  It  does  not  ai^ly  where 
tbe  official  action  is  challenged  at  ti^  outset, 
and  before  any  persmt  baa  been  or  can  be 
misled  by  It  •  •  •  His  color  of  title  was 
wholly  destroyed  by  a  public  judicial  deci- 
sion, and  be  became  a  mere  usurper  and  li^ 
trader,  whose  act  was  challenged  at  the 
momcmt  it  was  done."  In  the  case  of  Oliver 
V.  City  of  Jersey  City  (from  N.  J.  Oourt  of 
Xirrora  and  AppekUt  44  Afl.  709,  cited  by  ap- 
pellant as  48  li.  B.  A.  412,  tbe  court,  speaking 
of  tbe  acta  of  a  de  facto  officer,  said:  "But 
this  legal  protection  is  not  afforded  where 
the  defects  In  the  title  to  the  office  are  no- 
torious, and  such  88  to  make  those  relying 
on  bis  acta  chargeable  with  such  knowledge. 
What,  then,  may  be  considered  noti^  suffir 
dent  to  warn  third  persons  and  the  public? 
Thb  expiration  ot  the  term  of  an  officer,  and 
tbe  appointment  or  election  and  qualification 
of  his  successor,  the  resignation  of  a  public 
officer,  the  abolishment  dZ  the  office  itself  by 
the  act  ot  the  legislature,  tbe  refusal  of  the 
board  and  legislative  body  of  which  tUb  oBlcet 
la  a  member  to  recognise  bim.  and  the  Judg- 
ment of  a  conrt  against  the  title  of  the  t^ce, 
are  such  facta  aa  third  persons  and  the  pub- 
lic are,  as  a  general  rule,  required  to  take  no- 
tice of." 

The  dectsloD  of  tbe  contest  by  the  general 
assemb^  was  a  judgment  of  the  mly  court 
constituted  by  law  to  determine  a  contest 
over  the  office  of  governor,  and  of  that  deci- 
sion the  appellant  is  presumed  to  have  bad 


atrtual  notice,  and  the  pnbllc  generally  must 
take  notice.  Tbe  color  of  tltie  that  Taylor 
bad  by  reason  ot  the  certificate  of  dectlon 
and  his  Inauguration  was  wholly  destroyed 
by  tbe  judgment  of  the  graeral  auembly 
when  tbe  contest  was  decidi>d  against  him, 
and  thereafter.  In  the  language  of  the  court 
of  appeals  of  New  York,  "be  became  a  mere 
usurper  and  Intruder,  whose  act  was  chal- 
lenged at  the  moment  it  was  done."  Tbe 
supreme  conrt  of  Rhode  Island,  In  tbe  case 
of  Muiphy  V.  Uoies,   25   Ati.   977.  said: 
"Thus,  it  appears  that  reputation  and  ac- 
qul«cenee  are  controlling  elementa  in  deter- 
mining the  validity  of  official  acta,  as  those 
I  of  an  officer  de  facto."   Tested  by  this  rule. 
I  It  is  clear  that  Taylor's  acts  on  the  IDth  day 
(tf  Uardi,  1900k  were  not  those  of  a  de  facto 
!  officer.   His  acts  were  not  accepted  by  the 
;  lawmaking  brandi  of  tiie  govenunoit  Prior 
I  to  that  day,  and  on  that  day.  tbe  senate  hod 
r^atedly  ratified  atifi  confirmed  the  ap- 
pointment of  various  and  snudry  officers  ap- 
pointed by  Governor  Beckham,  and  both 
branches  of  the  I^slatnre  had  recognized 
Beckham  as  governor  by  presenting  bills  for 
his  apinonl  and  slgnatme.  and  he  had  in 
fact  approved  three  of  such.  There  was  no 
!  acquiescence  in  the  acte  of  Taylor  on  the 
;  lOtb  day  of  March,  1900.  The  rule  that  acts 
j  of  a  de  facto  officer  are  binding  on  the  pub- 
;  lie  and  third  persons  cannot  apply  where  the 
I  defecta  In  the  title  of  tbe  assumed  officer  are 
j  notorious,  and  the  parsuis  dealing  with  him 
have  notice  ot  the  facts.  lAechem,  Pub.  Olfr 
!  328,  and  cases  dted. 

In  this  case,  the  appellant,  being  secretary 
of  state  when  the  contest  wss  decided  by 
the  general  assembly,  must  be  conclusively 
;  presumed  to  have  bad  knowledge  of  the  de- 
fecta In  the  title  of  Taylor,  or  rather  that 
he  thereafter  had  no  titte  to  the  office.  We 
think  It  dear,  tqpon  the  plainest  principles, 
that  where  a  person  has  knowledge  that  one 
who  assumes  to  be  a  public  oflicer  has,  by 
a  judgment  of  a  competent  tribunal,  been 
adjudged  not  to  have  title  to  the  office,  such 
person  cannot  claim  that  the  acta  of  such 
intruder  and  usurper  are  those  of  a  de  facto 
officer. 

During  the  progress  of  the  trial  many  ob- 
jections to  the  admission  of  testimony  and 
many  exceptions  to  the  exclusion  of  testi- 
mony ware  made.  Likewise  objections  and 
exceptions  to  Instructions  given  and  refused 
appear  'In  the  record,  and.  In  order  to  an  in< 
telllgent  understanding  of  the  case  and  tbe 
parte  we  pnqrase  to  discuss  hue,  we  deem 
a  short  statement  of  the  material  facte  the 
evidence  tenda  to  prove  to  be  necessary. 

These  facto  are  that  William  Qoebel  waa 
a  member  of  the  senate,  and  was  also  a  con- 
i  testent  for  tbe  office  of  governor  against  W. 
I  S.  Tsylor.  cimtestee,  the  ose  being  heard  be- 
I  torn  a  joint  committee,  as  provided  by  law. 
;  On  the  morning  of  January  80;  1900;  after 
j  all  the  testimony  to  the  contest  ease  had 
I  been  heard,  while  on  his  way  to  flie  session 
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of  ttie  Benate,  and  Just  in  front  of  tbe  state 
faoDBe,  tiie  contestant,  WllUam  Goebel,  was 
shot  down,  from  wblcb  he  died  in  a  few 
days  thereafter.  Ite  proof  farther  traded 
to  Aow,  with  reasonable  deamesa,  that  tha 
Hhot  was  flied  from  a  window  In  the  private 
office  of  appellant,  Caleb  Powers,  who  was 
then  secretary  of  state,  fit  bad  been  agreed 
that  tbe  testimony  h«inl  before  the  commit- 
tee on  contest  for  governor  should  be  beard 
and  used  on  the  trial  of  the  contest  over  the 
office  of  secretary  of  state  by  0.  B.  Hill 
against  appellant)  At  the  time  of  the  foot- 
ing, the  ^ndow  was  raised  a  few  inches, 
and  the  blinds  down.  On  that  morning.  Just 
prior  to  the  shooting,  appellant  Powers,  to- 
gether with  his  brother,  John  I/.  Powers, 
Walter  Day,  and  F.  W.  Golden,  had  taken 
the  train  for  Louisville.  It  Is  shown  tiiat  on 
January  19,  1900.  the  militia  company  of 
Frankfort  waa  secretly  assembled,  the  mem- 
bers out  of  town  were  brought  in.  and  board 
engaged  for  them  in  the  city  near  the  ar^ 
aenal.  This  company  waa  statlohed  at  the 
arsenal  and  given  orders  to  be  at  aU  times 
in  readiness  to  move  on  orders.  They  wwe 
drilled  daily  on  np  tiU  tbe  30th,  but  bi  secret 
Inside  the  arsenal.  There  were  44  men  in 
the  company.  It  Is  also  shown  that  about 
this  time,  probably  18th,  a  meeting  was  held. 
In  which  appelant  was  an  active  participant. 
If  not  the  moving  spirit,  for  the  purpose  of 
arruif^ng  to  bring  a  large  body  of  armed 
men  from  the  eastern  section  of  the  state  to 
Frankfort  for  the  purpose,  as  appellant  bim- 
6^  states  %  of  Influenetaig  the  leglalative 
action  by  their  presoice.  These  men  were, 
as  arranged  In  that  meeting,  to  be  tvonght 
from  Bell,  Harlan,  CI^,  Lanrd,  Whitl^, 
Pulaski,  Rockcastle,  Metcalfe,  and  other 
counties.  They  were  all  to  be  brought  over 
the  Louisville  &  Xashvllle  Railroad,  and  It 
aefflns,  as  first  contemplated,  were  not  to 
have  tickets  or  passes,  but  were  to  climb  on 
the  train  and  come.  To  arrange  for  these 
men,  and  to  have  the  requisite  numbor  come 
(there  was  about  1.600  contemplated),  mes- 
sengers were  sent  out  to  the  various  coun- 
ties, and  appellant  provided  these  men  with 
money  to  bring  the  men  to  tbe  raHroad  sta- 
tions. At  this  meeting  to  arrange  for  these 
men  It  was  recognized  that  tbe  undertaking 
was  a  BWlons  one.  appellant  himself  cau- 
tioning the  persons  present  to  secrecy,  as 
they  might  all  be  Indicted  fbr  conspiracy. 
To  further  arrange  for  these  parties  to  come, 
tbe  appellant.  Powers,  sent  telegrams  to  par- 
ties in  the  eastern  end  of  the  state,  to  meet 
him  on  important  business  at  London,  Ky. 
Appellant  had  a  conference  there  with  some 
parties,  and  made  fnrthw  arrangements 
about  tbe  men  coming  on  Janiuiry  2Sth. 
There  was  a  third  conference,  at  Barbour- 
vUle,  relative  to  the  same  matter,  by  appel- 
lant ^th  other  parties,  Charles  Finley,  F. 
W.  Golden,  and  John  L.  Powers  being  pres^ 
ent.  It  was  there  determined  that  the  men 
ihould  have  tlcketa  and  should  come  as  paa- 


sengers.  In  the  town  of  Barboiurrllle  there 
were  two  companies  of  militia.  John 
Powers  was  tbe  captain  of  <me  company,  and 
J.  F.  Hawn  the  captain  of  the  other.  Wliile 
at  BarbourvUle,  January  22,  1900,  appelliuit 
addressed  to  Adjt  Gen.  Collier  a  letter,  as 
follows:  "My  Dear  Sir:  There  are  two  ot 
the  companlea  in  this  end  of  the  state  thaX 
refuse  to  go  nnleas  they  are  called  out  ree- 
nlariy.  The  Lond<m  company,  under  Capt. 
B,  I^rker,  and  the  T^^Illamsburg  company, 
under  Capt.  Watklna,  oi  WlUlamstnnv,  are 
tlie  ona.  We  must  have  these  men  and 
guns.  We  are  undertaking  a  aerions  matter, 
and  win  we  must  Send  some  one  to  Lon- 
don fUkd  Williamsburg  with  such  orders  as 
will  have  these  two  companies  Join  us 
Wednesday  night  Don't  falL  If  yon  will 
see  to  It  wire  me  to-morrow.  G<Men  la 
Improving.  Cftpt  ^wn,  of  one  of  the  com- 
puUes  here,  refuses  to  deliver  up  the  keys 
to  the  armory.  Give  him  such  orden  as  will 
give  us  the  key.  Wire  me,  and  also  write 
me.  We  will  be  there  Thursday  momlns 
with  twelve  hundred  men  or  mora.  Arrange 
board  and  lodging.  Very  sincere,  Caieb 
Powers."  Capt  Hawn,  of  the  BarhonrvIIle 
company,  had  been  asked  to  give  the  key  to 
the  armory  to  hla  lieutenant  after  be  him- 
self had  refused  to  bring  hla  military  com- 
pany to  Franktort  with  the  large  crowd  to 
come  on  the  2tSth,  Thursday,  and  to  permit 
the  members  to  bring  their  arms,  ammunl- 
tl(m.  and  uniform  along.  All  of  thla  Capt 
Hawn  had  declined  before  thla  letter  was 
written  bj  appelant  Before  the  large  crowd 
was  to  come,  appellant  ordered  printed 
badges  on  white  ribbon,  bearing  the  plctore 
and  autograph  signature  of  W.  8.  Taylor, 
contestee  for  governor,  which  were  distrib- 
uted to  tbe  men  on  the  train,  and  worn  on 
their  coat  lapels. 

On  the  morning  of  January  %  1000,  be^ 
tween  1,000  and  1,200  armed  men  were 
brought  to  Frankfort  according  to  this  pre- 
arranged plan.  They  filled  the  regular  pas- 
senger  train,  and  bad  an  ectra  train  fidlow- 
Ing.  Powen  bimsdf  came  on  one  train  with 
part  of  the  men.  As  part  of  this  large  body, 
there  were  several  companlea  of  state  mili- 
tia, with  their  officers.  In  citizens*  clothii^. 
but  their  uniform  underneath,  and  with  their 
arms  and  equipments.  When  this  large 
body  arrived  In  Frankfort  they  were  marcbed 
from  the  train  to  the  building  where  the 
adjntent  general  keeps  his  office,  and  tiitir 
guns  were  checked  and  stacked  In  the  office 
of  commlasloner  of  agriculture,  which  Is  next 
door  to  the  adjutant  general's  office.  Che<4Es 
had  been  provided.  Hie  men  kept  their  pis- 
tols, for  the  most  part  but  thetr  guns,  army 
rifles,  shotguns,  and  such  Bice  were  diedced. 
The  men  were  then  fed  from  provisions  that 
had  been  brought  from  Lonlsvltle.  These 
men  were  assembled,  and  speeches  made  to 
them,  and  some 'resolutions  adopted.  On  the 
night  of  the  26th,  the  same  day  they  came, 
a  large  part  ot  the  men  were  sent  home,  bnt 
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■about  200,  maybe  more,  picked  men,  were 
kept  and  remained  In  Frankfort,  with  gen- 
eral headquarters  at  the  commissioner  of 
agriculture  office,  np  till  after  the  Bhootlng. 
They  sl^t  In  the  state  buildings,  and  cooked 
«nd  eat  on  the  public  grounds.  It  Is  shown 
that  these  men,  from  the  26tb,  the  day  they 
came,  up  till  the  very  day  of  the  shooting, 
were  each  day  seen  in  crowds  In  front  of 
the  capltol  building,  and  on  the  walks  lead-  | 
log  fmn  the  front  gate,  and  on  aroimd  the  I 
boildlngs.  i 
On  the  morning  that  William  Goebel  was  I 
shot,  although  these  men  were  here  In  the 
city,  none  were  to  be  seen  on  the  vralka  or 
public  grounds.  It  is  shown  that  within  a 
abort  time  of  the  shooting,  rarlously  esti- 
mated from  10  to  30  minutes,  the  company  of 
militia  stationed  at  the  arsenal  were  at  the 
capltol  grounds,  and  took  possession  thereof, 
and  excluded  the  civil  authorities.  It  is  also 
ahown  that  there  were  probably  as  many  as 
2&  persons  on  the  first  floor  in  the  executive 
boildlug,  from  whence  the  shot  came,  at  the 
moment  it  was  fired;  there  were  several  per- 
sons In  the  secretary's  public  office,  adjoin- 
ing the  one  from  whence  the  shot  came.  The 
governor  himself,  W.  S.  Taylor,  who  Is  ac- 
cused with  appellant,  was  within  60  feet  ctf 
the  assassin  when  the  shot  was  fired,  and 
beard  the  shot  The  capltol  p<diceman,  John 
Davis,  who  is  also  accused,  was  In  the  pub- 
lic office  of  the  secretary  of  state,  and  beard 
the  shot.  The  appointees  of  the  governor, 
Todd,  private  secretarr,  and  Stone,  stenog- 
rapher, together  with  appointees  of  appel- 
lant In  the  office  of  secretery  of  state.  David- 
eon,  Hemphill,  and  Matthews,  and  the  color- 
ed porter,  were  also  In  the  adjoining  room 
to  the  private  office.  It  was  also  proven  that 
Toutsey,  who  Is  charged  as  one  of  the  prin- 
cipals, bought  smokeless  powder  and  steel 
ball  cartridges  of  the  irize  and  caliber  of  the 
one  shown  to  have  killed  William  Goebel, 
and  that  immediately  after  the  shooting 
Youtsey  ran  down  the  steps  Into  the  base- 
ment of  the  executive  building,  through  the 
barber  shop  that  was  then  there,  and  out  and 
around  the  building,  and  into  It  again  from 
the  other  side,  very  much  excited.  The  top 
of  the  stairway  down  which  Youtsey  ran  Is 
within  a  few  feet  of  the  door  Into  the  private 
office  of  appellant  It  is  shown  that  appel- 
lant locked  that  door  npon  starting  for  Louis- 
ville, but  that  John  h.  Powers  had  the  day 
before  given  Youtsey  a  key,  and  tbere  were 
but  two  known.  It  also  appears  that,  be- 
fore the  80th,  Youtsey  had  described  how 
Goebel  could  be  shot  from  the  private  office 
from  the  window,— the  identical  plan  after^ 
wards  carried  out  In  describing  this  plan, 
Youtsey  said  It  was  the  slickest  scheme  yet 
to  settle  the  contest  Just  before  the  shootr 
Ing  Youtsey  called  and  stationed  a  body  of 
men  In  the  hall  near  the  door  of  the  private 
office,  and  near  the  head  of  the  stair,  down  to 
the  basement,  tiling  them  something  was 
colng  to  happen.   Besides  all  these  circum- 


stances proven,  tbere  was  direct  evUence  of 
two  or  three  admitted  conspirators,  showing 
that  a  conspiracy  was  formed  and  its  oIh 
Jects. 

Without  contradiction,  even  by  appellant 
himself,  it  Is  shown  that  he  was  the  leading 
spirit  In  organizing  and  bringing  this  large 
body  of  men  to  Frankfort  and  in  keeping 
them  here,  as  he  says,  to  influence  the  legis- 
lature by  their  presence,  and  to  resist  by 
force  of  arms  the  I^lly  constituted  authori- 
ties in  any  attempt  to  oust  Taylor  or  hlroselC 
from  office.  Frequently  before  the  shooting 
appellant  pressed  himself  as  being  In  favor 
of  war  rather  than  surrender  the  offices 
claimed.  After  the  assassination,  appellant 
wrote  to  a  friend  In  £astem  Kentucky,  in 
substance:  "The  disorganlza:tion  of  the  Dem- 
ocratic party  is  due  to  me  more  than  to  any 
other  person."  It  Is  also  shown  that  appel- 
lant said  that  If  necessary,  he  would  kill 
William  Ooebel  to  prevent  him  twing  govern- 
or, and  again  he  said  that  with  Goebel  dead 
there  was  no  other  person  who  could  hold  the 
Democratic  party  together.  Youtsey  was 
seen  In  appellant's  private  office  at  the  win- 
dow, with  a  gun.  and  this  appellant  knew 
and  saw,  and  was  In  the  room  with  Youteey 
alone,  and  had  a  conversation  with  him  on 
Friday  or  Saturday  before  the  kllUng  on  Tues- 
day, yet  this  oottversatlon  Is  not  detailed  by 
appellant  nor  is  Its  substance  or  subject 
Bteted.  There  were  many  other  facts  and 
circumstances  proven  on  the  trial,  all  tending 
to  show  that  tbere  was  a  conspiracy  formed 
by  appellant  with  others,  known  and  un- 
known, for  the  purpose  of  preventing  Goebel 
being  declared  governor,  and  to  use  such  force 
as  might  be  deemed  necessary  to  that  end. 

During  the  trial  the  prosecutlm  introduced 
and  had  sworn  Pat  McDonald,  who  testified 
that  on  Saturday  befbre  Tuesday,  January 
30th,  when  Goebel  was  shot  two  men  came 
from  upstairs,  where  the  general  assembly 
was  in  session,  and  had  just  decided  the  con- 
tested seat  of  Van  Meter  against  Berry,  by 
which  decision  Berry,  a  political  adherent 
and  supposed  friend  of  Taylor,  had  been  un- 
seated, and  Van  Meter,  a  political  adherent 
and  supposed  friend  of  Goebel,  had  been  given 
the  seat;  and  these  two  men  went  rapidly 
towards  the  front  door  of  the  capltol  building, 
and  one  said:  "Come  on.  Come  on,  boys; 
get  your  guns;  It  is  time  to  begin  the  killing." 
Witness  could  not  name  these  two  men,  not 
did  he  describe  them  so  as  to  be  identified. 
However,  witness  did  say  they  went  out  and 
around  to  the  office  of  the  commissioner  of 
agriculture,  where  the  guns  bad  been  checked 
on  Thursday  befwe,  and  where  was  general 
headquarters  of  the  200  or  more  men  kept 
here,  out  of  the  large  crowd  of  Thursday. 
The  opinion  of  the  court  holds  the  evidence 
to  be  Incompetent  because  the  parties  were 
not  Identified,  nor  was  It  inreteuded  that  ap- 
pellant was  present  and  heard  the  stetement 
We  are  of  (pinion  that  the  evidence  was 
competent  Proof  had  been  Introduced  that 


Digitized  by  Google 


762 


61  SOUTHWBSTBBN  BBPOBTBB. 


tended  to  show  tbat  a  part  of  the  plan  of  the 
conspiracy  waB  to  raise  a  dlsturbaiLce  In  the 
legislatlre  hall  over  the  Van  Meter-Berry  con- 
test, and  In  the  fight  that  followed  the  men 
left  oTer  from  Thursday,  who  wore  Taylor 
badges  and  were  to  be  stationed  In  the  gal- 
lery and  lobby  of  the  legislative  hall,  were  to 
klU  Democratic  members  of  the  legislature. 
BO  that  on  a  Joint  Tote  Taylor  could  be  de- 
clared the  governor  in  the  contest  proceeding. 
We  have  said  above  there  were  some  200 
men  retained  here  from  Thursday,  and  there 
was  proof  tending  to  show  that  this  was  a 
part  of  the  plan  and  purpose  of  keeping  them. 
Their  headquarters  were  In  the  very  room 
where  these  two  men.  whom  McDonald  beard 
and  saw,  went  Their  guns  were  deposited 
there.  The  very  matter  had  come  up  about 
which  the  disturbance  was  to  be  raised,  and 
the  result  had  been  adverse  to  Taylor.  These 
mtai  are  shown  by  McDonald  not  to  have  been 
vitlsens  of  Frankfort,  for  he  lived  here.  We 
think  It  was  siifflciently  shown  that  these 
men  belonged  to  the  large  number  kept  here, 
and  this  testimony  also  tended  to  corroborate 
the  other  testimony  of  the  conspiracy  and  of 
the  plan  to  kill  members  of  the  legislature. 
The  time,  the  place,  the  circumstances,  and 
the  fact  that  they  proposed  then  to  do  the 
thing  that  was  contemplated,  and  they  went 
to  headquarters,  bo  to  speuk.  for  their  guns, 
we  think  snfflciently  show  that  these  two 
were  acdng  in  conjunction  with  others  who 
are  shown  to  have  known  of,  and  were  de- 
tailed to  execute,  the  plan  of  assassination  In 
the  legislative  hall,  to  permit  the  proof  to  go 
to  the  Jury.  We  agree  with  the  court  that 
this  was  Important  testimony,  and  we  think 
It  was  pToperly  admitted. 

The  appellant  offered  to  read  to  the  Jury 
what  purported  to  be  the  resolutions  adopted, 
at  the  meeting  In  front  of  the  capltol  on  Jan- 
uary 2Gth,  by  the  large  body  of  men,  and  the 
court  refused  to  permit  It  to  be  read  as  evi- 
dence for  any  purpose,  and  the  majority  opin- 
ion'holds  this  to  be  error.  We  cannot  assent 
to  this  proposition.  We  do  not  think  these 
resolutions  were  competent  evidence  for  any 
purpose.  There  was  no  attempt  on  the  part 
of  the  prosecution  to  prove  any  action  on  the 
part  of  the  body  assembled,  nor  of  anything 
said  by  any  speaker  tbat  addressed  the  body. 
Indeed,  it  was  not  proven  by  the  prosecution 
that  a  meeting  was  held  at  all,  except  as  an 
Incident  to  fix  a  time  and  place  of  a  certain 
conversation  had  between  two  persons,  Noaks 
and  John  L.  Powers.  Noaks  details  the  con- 
versation this  way:  "While  I  was  leaning 
against  the  pillar,  John  L.  Powers  cams  to 
me,  and  tappied  me  on  the  shoulder,  and  said, 
'Bob,  keep  close  into  the  building;'  and  I  said) 
*Wbat  is  the  matter?'  and  he  said.  'Some  of 
our  men  are  opstairs.  and  when  Goebel  and 
some  of  the  rest  of  them  fellows  come  in 
there  we  are  going  to  do  the  work  for  them.'  " 
The  witness  said  the  conversation  took  place 
In  front  of  the  capltol  building,  while  the 
meeting  was  going  on.  The  wltnew  did  not 


attempt  to  detail  anything  that  was  done  at 
the  meeting.  On  the  contrary,  the  wltneaa 
gave  this  as  a  private  conversation  between 
himself  -and  John  L.  Powers,  an  alleged  co- 
conspirator with  appellant  We  do  not  under- 
stand upon  what  principle  of  law  or  rule  of 
evidence  that  this  would  entitle  appellant  to 
prove  what  the  public  meeting  did,  nor  wbat 
any  one  of  the  thousand  persons  engaged 
therein  said  or  did.  Appsllant  was  entitled 
to  the  whole  of  the  conversation  between 
Noaks  and  John  L.  Powers,  and  this  tlie 
court  permitted;  but  the  rule  would  not  ex- 
tend to  the  admission  of  what  was  or  may 
have  been  said  in  private  conversation  by 
others  there  present  while  the  meeting  wa» 
In  progress.  We  do  not  undarstand  that  tlie 
statements  of  John  L.  Powers,  supra,  were 
admitted  because  of  the  time  and  place  they 
were  spoken,  but  because  It  had  been  shown 
aliunde  that  John  L.  Powers  acted  with  ap- 
pellant in  bringing  the  large  crowd  to  Frank- 
fort, and  knew  and  understood  the  fall  object 
in  thus  brlngiug  them.  Indeed.  John  La. 
Powers  at  that  time  is  shown  to  hare  had  bis 
military  company  here,  with  their  uniforms, 
anus,  and  equipments,  and  was  a  leader  In 
command,  and,  it  might  be  said,  epoke  as  one 
with  authority.  This  evidence  would  bare 
been  admissible  If  spokm  at  any  other  time 
and  place,  and  because  Powers  spoke  to 
Noaks  the  words  of  caution  or  warning  to  be 
on  the  alert  at  the  time  the  meeting  was  in 
progress  did  not  and  could  not  render  admis- 
sible evidence  of  the  public  proceedings  of 
the  meeting,  as  neither  was  a  part  of  the 
other,  nor  explanatory  thereof,  and,  in  fact, 
had  no  connectlw  the  one  with  the  other, 
save  that  of  time  and  place.  There  was 
proof  also  of  statements  made  by  more  per- 
sons In  the  crowd,  but  the  whole  of  these  dec- 
larations was  admitted,  and  such  proof  did 
not  warrant  evidence  of  other  statements 
made  at  a  different  time,  even  by  the  same 
parties  and  at  the  same  place. 

Tliere  Is  a  yet  stronger  reason  why  this 
testimony  was  properly  excluded.  The  whole 
testimony  tends  to  show  tbat  the  plans  and 
purposes,  as  'n'ell  as  the  fact,  of  their  com- 
ing, was  kept  secret  from  the  public.  Ci- 
pher telegrams  were  sent,  and  messages  were 
signed  by  Initial  Instead  of  the  full  name, 
and  such  like  acts,  to  keep  the  matter  se- 
cret Secrecy  was  enjoined  by  appellant  on 
all.  "It  was  a  serious  business  they  were 
undertaking."  to  use  an  expression  of  appel- 
lant; and  no  rule  of  evidence  would  permit 
this  armed  body  to  prove  for  themselves,  to 
establish  their  innocence,  the  fact  that  they 
held  a  public  meeting  on  the  capltol  steps, 
and  there  passed  resolutions  declaring  their 
peaceful  mission  and  intentions,  when,  at 
the  same  time,  they  had  arms  and  ammuni- 
tion ready  at  hand  In  abundance,  as  well  as 
smaller  arms  on  their  person.  The  law  will 
not  permit  such  proof  as  a  person's  own  dec- 
larations of  innocence  to  show  that  he  Is  not 
guilty.  Would  any  pemm  suppose  that  tUs. 
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and  intlmldatlDK  the  memben  of  the  general 
assembl7,  "or,"  if  necessary,  to  uae  Powers' 
words,  "Ull  Goebel  to  prevent  him  being 
governor"?  We  say,  if  this  was  their  pur- 
pose, would  any  person  expect  them  to  pnb- 
licly  so  declare  by  resolution?  If  their  pur- 
pose was  a  peaceable  one,  as  the  resolutions 
must  of  necessity  declare,  to  be  of  benefit 
to  appellant  why  were  all  these  warlike 
preparations  made?  Why  these  arms,  am- 
mimlticHi,  and  soldier  equipment  brought? 
We  think  this  testimony  properly  excluded. 

It  Is  also  maintained  that  instruction  12 
asked  by  appellant  should  have  been  given, 
to  the  effect  that  the  evidence  of  A.  B.  Reed, 
J.  B.  Watklns,  Zepakeal  Seats,  and  N.  0. 
Hazlewood  could  only  be  considered  by  the 
jury  for  the  purpose  of  discrediting  the  wit- 
ness Sparks,  and  not  as  substantive  testi- 
mony f^lnst  appellant.  It  is  held  by  four 
members  of  the  court  that  this  testimony 
might  have  been  considered  as  substantive 
evidence  on  the  merits  of  the  case  If  It  had 
been  given  in  chief,  as  there  was  testimony 
trading  to  show  that  Sparks  was  one  of  the 
conspirators,  and,  if  this  was  true,  his  dec- 
larations were  competent  against  appellant 
It  was  on  this  ground  the  court  below  re- 
fused to  give  the  instruction;  but  it  is  said 
that  although  this  testimony  would  have 
been  comi>etent  on  the  merits  If  admitted  In 
chief,  it  coald  only  be  condd^ed  for  the 
purpose  of  discrediting  Sparks,  as  it  was 
not  introduced  in  chief,  but  as  a  part  of  the 
state's  rebuttal  testimony.  There  might  be 
force  in  this  ^sitloo.  If  it  appeared  that  ap- 
IKllant  was  in  any  wise  prejudiced  by  the 
failure  of  the  state  to  Introduce  this  testi- 
mony at  the  proper  point;  but  where  he  was 
not  misled,  and  has  had  full  opportunity  to 
introduce  all  the  testimony  on  the  subject 
that  he  desired,  there  seems  little  force  in 
the  objection.  The  trial  court  has  a  discre- 
tion to  admit  evidence  In  rebuttal  which 
should  have  been  admitted  In  chief,  when, 
under  the  circumstances,  it  may  apjtear  right 
lo  do  so,  especially  In  a  case  involving  a 
^eat  multitude  of  facts  like  this;  and  this 
court  never  interferes  with  the  exercise  of 
a  discretion  of  this  character,  unless  palpa- 
bly abused.  The  trial  court  did.  however, 
give  the  jury  instmction  6,  which  Is  as  fol- 
lows: "If  the  jury  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  a 
conspiracy  was  formed  between  the  defend- 
ant and  W.  H.  Onlton,  F.  W.  Golden,  Oreen 
Golden,  John  L.  Powers,  John  Davis,  Charles 
Finley,  W.  8.  Taylor,  Henry  Yontsey,  James 
Howard,  Berry  Howard,  Harlan  Whitaker, 
Richard  Combs,  or  either  or  any  of  them, 
or  with  others  to  the  jury  unknown  acting 
in  concert  with  them,  or  either  of  them,  to 
kill  William  Goebel,  then,  after  the  forma- 
tion of  said  conspiracy,  if  any,  every  act  and 
declaration  of  each  of  the  ODiiaplraton,  dona 
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conspiracy."    Under   this    Instruction,  no 
statement  of  Sparks  could  be  considered  by 
the  jury,  unless  he  was  one  of  the  conspira- 
tors, and  not  then,  unless  it  was  made  in 
furtherance  of  the  common  design.  This 
was  more  favorable  to  the  accused  than  the 
rule  usually  laid  down  by  the  authorities. 
"When  the  fact  of  a  conspiracy  has  been 
proved  or  established  by  reasonable  infer- 
ence, the  acts  and  declarations  of  one  con- 
spirator in  furtherance  of,  or  made  with 
reference  to.  the  common  design,  are  admis- 
sible in  evidence  against  his  associates."  6 
Am.  &  Bug.  Enc.  Law  (2d  Ed.)  866.    In  the 
I  notes  to  the  above,  a  large  number  of  case* 
i  are  collected.   Under  the  instructions  of  the 
I  court  as  given,  the  testimony  as  to  the  dec- 
!  larations  of  Sparks  could  not  be  considered 
j  by  the  jury  at  all,  unless  It  was  shown  be- 
:  youd  a  reasonable  doubt  that  Sparks  was 
I  one  of  the  conspirators,  and  the.  statements 
were  made  in  furtherance  of  the  consiriracy. 
We  are  therefore  unable  to  see  that  the  ap- 
pellant has  any  ground  of  complaint  In  this 
matter. 

It  la  also  maintained  that  the  court  erred 
in  giving  to  the  Jury  Instructions  4,  7,  and 
8;  but  It  is  difficult  to  perceive  how  either 
of  these  instructions  furnishes  any  ground 
for  a  reversal  of  th^  Judgment 

First.  As  to  Instruction  No.  4:  The  Idea 
the  court  aimed  to  present  to  the  jury  by 
this  Instruction  was  that  if  ^pellant  con- 
spired with  others  to  bring  a  number  of  arm- 
ed men  to  Frankfort  for  the  purpose  of  In- 
timidating the  legislature  in  Its  action  on  the 
contest  before  it  and  in  pursuance  of  said 
conspiracy  advised  the  killing  of  members  of 
the  legislature,  and  Goebel  was  killed  by 
those  in  conspiracy  or  acting  with  them.  In 
pursuance  of  said  advice,  appellant  was  guil- 
ty of  murder.  If  the  phraseology  of  the  in- 
struction is  changed  as  Indicated  in  the  opin- 
ion, it  would  read  as  follows:  "(4)  If  the 
jury  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt  that  the  defendant  Oaleb 
Powers,  conspired  with  •  •  *.  or  either 
00  any  of  them,  or  other  person  or  persons 
unknown  to  the  jury,  acting  with  them,  to 
bring  a  number  of  armed  men  to  Frankfort 
for  the  purpose  of  doing  an  unlawful  or 
criminal  act  and  In  pursuance  of  such  con- 
spiracy defendant  did  advise,  counsel,  or  en- 
courage the  killing  of  members  of  the  legis- 
lature, and  that  said  William  GoelKl  was  a 
member  of  the  legislature,  and  was  killed  in 
pursuance  of  such  advice,  counsel,  or  en- 
couragement and  that  said  killing  was  In- 
duced or  brought  about  thereby,  then  the  de- 
fendant Is  guilty  of  murder,  whether  the  per- 
son who  perpetrated  the  act  which  resulted 
in  the  death  of  William  Goebel  be  Identifled 
or  not  and  It  does  not  matter  what  change, 
if  any,  was  made  by  the  cmiqilratorB  at  to 
their  original  design*  or  th«  manner  ot  9^ 
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coiBptWiltig  tbe  unlawftd  purpose  of  ttie  coa^ 
spines."  If  tbe  iutivetton  le  pot  in  thli 
8taat>e,  the  stawe  will  be  la  no  ivtse  niaita4Al> 
ly  idlffepent  from  ttet  glvea  by  tbe  court  be* 
low  tnd  qooted  In.  tbe  ma|orltr  opbilim.  It 
unAouMedlr  expresses  a  aoDBd  principle  of 
law;  for  tf  appellant,  and  tbose  acting  In 
coBoert  wltii  him,  bronght  tiie  armed  men  to 
Frankfort  for  an  unlawful  and  criminal  pur- 
pose, and  be,  In  ftirttaerance  ctf  the  conspir- 
acy', advised  tbe  killing  by  them  of  the  mem- 
here  of  the  legldature,  and  thns  brought 
about  tbe  klllisg  of  Goebel.  lie  wma  certatnly 
guilty  of  murder,  alUiougb  a  change  was 
made  in  tbe  ptan  or  the  manner  of  executing 
It,  We  are  unaMe  to  aee  that  there  was  any 
error  In  this  matter.  Tbe  words,  "unlawful . 
act,"  are  defined  hi  Instruction  No.  7,  whldi 
will  next  be  oomridered. 

Second.  As  to  Inatructlon  No-  T:  In  1 
Roberson,  Ky.  Oe.  Law,  «  100,  the  aotlwr, 
Illustrating  the  rule  that  "a  conspiracy  to 
commit  a  crime  may  be  comummated,  and 
tbe  conspirators  become  guilty  thereof,  al- 
thougb  the  plan  Is  not  executed  In  exact  ac- 
cordance with  the  original  conception,"  well 
states  tbe  result  of  the  atithorlttes  as  fol- 
■  lows:  "So,  If  several  persons  conspire  to  in- 
vade a  man's  household,  and  go  there  armed 
with  deadly  weapons,  for  the  purpose  of  at- 
tacking and  beating  him,  and  in  furtheranoe 
of  this  common  design  one  of  tfaem  gets  Into 
a  difficulty  with  him  and  UIIb  blm,  tbe  oth- 
ers being  present  or  near  at  band,  tbe  latter 
are  gnllty  of  murder,  although  they  did  not 
intend  to  kill.  Where  persons  combine  to- 
gether for  a  general  nnlawfal  purpose,  as  *to 
resist  all  opposers  in  tbe  commission  of  a 
breach  of  tbe  peace,'  and  for  that  purpose  as- 
semble together  and  arm  themselves,  tbns 
Intendtng  to  resist  the  lawfuUy  constituted 
attthwftles  of  tbe  country,  "they  are  all  an- 
vwerable  for  anything  done  Yd  tbe  execution 
of  It,  and  It  is  no  defense  fhat  tbe  "parties 
had  «o  well-defined  or  particular  mischief  In 
view  as  the  result  of  their  combination.  If 
persons  Illegally  concur  in  doing  an  act,  they 
are  guilty  of  a  cMisplracy,  although  tbey 
were  not  previously  acquainted  with  each 
other.  And  the  time  when  one  entered  into 
a  conspiracy  does  not  make  any  aifferenee 
as  to  his  responsibility  for  acts  done  to  car- 
ry out  the  common  purpose,  the  rule  behig 
that  those  who  Join  In  a  conspiracy  previous-  | 
ly  formed,  and  assist  in  Its  exeotition,  be-  i 
come  a  party  to  all  acts  done  by  other  par- 
ties, before  or  afterwards.  In  furtherance  of 
the  original  design.  The  addition  of  new 
parties,  subsequent  to  the  formation  of  the 
eonsplrac>-.  does  not  destroy  its  Identity,  but 
}t  continues  as  the  same  consptraey."  In 
Peden  v.  State,  61  DIlss.  203.  several  persons 
conspired  to  take  the  deceased  from  bis  home 
nnd  whip  him.  In  executing  this  purpose, 
one  of  them  strtick  him  a  fatal  Mow  vrlth  'a 
spade,  from  which  he  died.  All  were  h^ 
'guilty  of  murder,  whether  they  entertained 
a  •parpose  to  kill  bim  or  not.   The  same  rOle 


waa  anootmced  in  State  v.  Shalledy,  8  Clarke. 
47B;  MUler  v.  State,  26  Wla.  38*;  'and  WU- 
Uams  T.  Stata,  81  AJa.  1.  3.  South.  IT*.  In  1 
Hale.  P.  C.  441,  tbe  law  la  tbat  stated:  "If 
divers  peraons  come  la  one  oompanf  to  A* 
an  uolawfvl  tbtag,  as  to  fcU,  rob,  ar  beat  a 
man,  or  to  commit  a  ifot»  or  to  do  any  otber 
trespass,  and  one  of  tbcra  in  doing  th»eof 
kUl  a  man,  tblB  shall  be  adjodged  mnider  iu 
them  all  that  are  pr^ent  of  tbat  party,  abet- 
ting him  and  coasentlng  to  tbe  act,  or  ready 
to  aid  bim,  altboBgb  they  dM  bat  look  on." 
Tbe  same  prioc^le  applies  to  thoat  wJto  set 
on  foot  and  proenre  the  vnlawCnl  tmdartak- 
Ing,  though  absent  from  die  scon  wfcan  the 
deed  is  done.  Spies  v.  Peo|ile,  122  UL  1.  12 
N.  E.  866,  17  N.  B.  8B8;  S  Am.  St  Bep.  900. 
and  note.  Thus,  tn  Breanan  v.  Pec^le,  1& 
111.  S12,  aevwal  persons  were  tadlded  for 
murder.  Instnicteaa  wore  asked  to  the  ef- 
fect that  tbe  jury  abonld  aognlt  certain  ot 
tbe  prisoners  nnloBs  they  actaally  participat- 
ed hi  tbe  kUling  ef  tbe  deoeaaed,  or  the  UU- 
hig  was  done  pmaeant  to  a  common  deslca 
to  take  bis  life  on  tbe  ^rt  of  the  prlaoaen 
and  those  doing  the  act.  The  court  s&ld: 
"Such  Is  not  tbe  law.  The  prisoners  nay  t>e 
guilty  of  murder,  although  they  neither  took 
part  hi  the  Idlltng,  aor  assceted  to  any  ar- 
rangement having  for  Its  object  tbe  death  of 
Story.  It  is  sufficient  that  tfaeo'^  -combined 
with  those  comndttiBg  tbe  deed  to  do  aa  an- 
hiwful  act,  such  as  to  beat  or  ivb  Story,  and 
that  he  was  klUed  to  tiie  attempt  to  execute 
tbe  common  purpose.  If  several  persons 
conspire  to  do  an  unlawfol  act,  and  death 
happens  In  the  prosecuttoa  of  the  oommeB 
object,  all  are  alike  guilty  of  the  homicide." 
Tbe  rule  Is  tbns  clearly  stated*  in  6  Am.  4l 
Kng.  Edg.  Law  (2d  Ed.)  p.  870:  "When  In- 
dividuals associate  tbemselvee  In  n  aalaw- 
ful  enterprise,  any  act  done  tn  .parsuance  of 
the  conspiracy  by  one  of  the  -oensplrators  is. 
tn  legal  contempta-tkm,  Oie  act  of  alL"  And 
In  a  note  this  Is  added:  "It  Is  immaterial, 
as  affecting  ibe  question  ot  co-agaal  Mspon- 
slhlllty  on  the  part  of  consplratofs  Cor  tbe 
acta  of  each  other,  that  one  or  more  were 
oat  actually  present  at  tbe  ooBSOmmatkm  of 
tlie  preconcerted  design."  At  common  law. 
It  the  object  of  the  conspiracy  be  tbe  com- 
mission of  a  felony,  and  a  bomidde  is  com- 
mitted In  carrying  lis  design  into  «xecntiou. 
the  killing  la  murder;  and  tbe  aatborlttes 
concur  that  if  tbe  nnlawfnl  act  destgned  is 
dangerous,  and  probably  requiring  the  use 
of  force  or  violence,  whhdi  may  result  m  tbe 
taking  of  life,  all  the  consplratDra  are  crtm- 
htally  Ikible  for  whatever  any  of  them  may 
do  in  furtheranoe  of  tbe  common  «leslgn. 
whether  they  are  present  or  not.  1  Blsb. 
New  Or.  Law,  |{  638a,  666;  Lamb  v.  People. 
m  ni.  78:  U.  S.  v.  Ijtncaster  (a  C.)  44  Fed. 
Sm.  10  L.  R.  A.  388;  Bosyd  v.  U.  a.  142  U.  S. 
450.  12  Sup.  Ot  292,  3S  L.  Bd.  1077;  U.  S.  v. 
Ross.  1  6b1L  624.  red.  Oas.  No.  16.196;  Peo 
pie  V.  Brown,  Cal.  881;  Baana  t.  Tairi- 
tary  (Okl.)  01  Fac.  82& 
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Bccthm  1241a,  E7.  St,  coatalns.  amoBf 
otb«B,  tbe  foUowing  prmiBkm:  "(1)  If  anj 
two  or  more  pencwi  itiall  confederate  01 
band  themadTea  togetbar  for  tbe  porpoae  of 
intimidating,  alarming,  dlstnrUng.  or  Injur- 
ing any  peraon  or  peraona.  *  *  *  tbe? 
or  either  of  them  aball  be  deemed  goll^  vl 
a  ftiimy,  and  npon  conTictioo  iMiaU  be  coo* 
fined  In  tbe  p^tentiary  not  less  than  ime 
nor  more  than  five  yeaza."  It  will  thug  be 
seen  that  it  la  made  a  feU»7  tar  two  or 
more  p«Mna  to  coofeduate  tbemselTes  to- 
ffetho:  for  the  pntpoae  of  Intimidating  ia 
alarming  another.  Following  the  author!- 
tlea  we  bave  cited  and  the  foregoing  Btatnte, 
the  court  gave  the  Jorjr  InstrncUon  No.  7.  In 
these  wwda:  "The  court  inatmcta  the  Jury 
that  If  th^  bellere  from  the  evidence,  be- 
yond a  reaaonatale  doubt,  that  the  defendant, 
Caleb  Powers,  conspired  with  W.  H.  Cultoo, 
F.  W.  Golden,  Green  Golden,  3obn  U  Pow- 
en,  John  Davis,  Charles  Flnley,  W.  S.  Tay- 
lor, Henry  Toutsey.  Jamee  Howard,  Berry 
Howard,  Harlan  Whitaker.  BIctaard  Comha. 
or  ^y  one  <x  more  of  them,  or  with  SMne 
other  person  or  posooia  uOJcnown  to  the 
Jary,  acting  with  them  or  either  of  them,  to 
do  some  unlawful  act,  and  that  in  pursu- 
ance of  anch  conspiracy,  or  In  furtherance 
thereof,  the  said  Henry  Tontscy,  James 
Howard,  Berry  Howard.  Harlan  Whitaker, 
Richard  Combs,  or  some  one  of  them,  or 
some  other  person  unknown  to  the  jury,  act 
Ing  with  them,  or  with  those  who  conspired 
with  tbe  defmdant.  If  any  such  conspiracy 
there  was,  to  do  the  unlawful  act,  did  shoot 
and  kill  Winiam  Goebel,  tbe  defendant  Is 
guilty,  although  the  jury  may  bellere  from 
the  erldenee  that  tbe  original  purpose  was 
not  to  procnte  or  bring  about  the  death  of 
Winiam  Goebel,  but  was  for  some  other  un- 
lawful and  criminal  porpoae.  Tbe  words 
'nnlawfnl  act,'  as  used  In  this  Instruction, 
mean  some  act  to  alarm,  to  excite  terror,  or 
the  Infliction  of  bodily  harm."  Not  a  few 
antborltles  hold  that  If  tbe  conspiracy  In* 
Tfrtrea  tiie  oommlsrton  of  a  tMony,  and  a 
homicide  It  committed  by  any  of  the  con- 
spttators  collaterally  to  the  main  design,  and 
not  In  pmuance  of  It  all  are  guilty  of  mor- 
der.  It  will  be  obaerred  that  tSie  court  aid 
not  so  instract  the  Jury,  but  that  by  the 
Instruction  quoted  above  they  were  plainly 
told  that  the  homicide  must  haiie  been  com- 
mitted in  pursuance  of  the  cmsplracy  or  In 
furtherance  of  It  The  Instruction  was  In- 
tended to  present  to  the  jury  this  phase  of 
the  case  shown  by  the  eTldeaco:  While  the 
legislature  had  ttefore  It  the  election  contest, 
appellant  and  a  number  of  others  entered 
Into  a  coniK)iracy  to  bring  to  Frankfort  a 
large  body  of  armed  men,  some  of  them 
feudists,  and  others  known  for  their  danger- 
ous character,  for  tbe  purpose  of  Intimidat- 
ing the  leglBlature  In  the  discharge  of  Its 
official  duties,  and  pursuant  to  this  con- 
spiracy they  got  together  about  1,000  men, 
and  brought  them  to  Frankfort  This  body 


reached  Frankfort  on  January  SBtb.  Host 
of  them  were  sent  borne  that  erenlag,  b«t 
about  200  picked  men  were  retained,  and 
were  still  at  Frankfort  armed.  coUected 
about  the  state  houae,  and  crowding  the  lob- 
bies from  day  to  day,  until  the  deeeaaed  was 
killed,  an  January  80th.  On  Jannaiy  25th, 
a  number  of  tbeae  men  undertook  to  force 
thdr  way  into  the  ball  of  the  honae  of  repre* 
aentfttlTea,  and  a  catastrophe  was  then  nar- 
rowly averted  by  the  prudence  of  the  speak- 
er. A  conspiracy  of  such  a  character  was 
of  necessity  dangerous  to  life,  and  snbver- 
aive  of  the  fonsdatlwa  of  the  state  govern- 
ment. No  one  reallced  the  gtavlty  ot  the 
undertaking  better  than  appelant  fw,  in 
his  letter  written  while  getting  hla  men  to- 
gether. Iw  said,  aa  quoted  above:  "We  most 
have  tluae  men  and  guns.  We  are  undertak- 
ing a  serious  matter,  and  win  we  must" 
His  firlend,  the  banker,  John  A.  Black,  says: 
"He  said  be  wanted  an  armed  mob.  •  *  • 
and  that  It  would  likely  have  an  Influence 
over  the  legislature."  Am  we  understand  tbe 
court  the  instruction  is  hdd  errooeoim  tot 
the  reason  that  It  does  not  submit  to  tbe 
jury  the  question  wheUier  tbe  homldde  was 
the  natural  result  of  the  conspiracy,  or  such 
a  thing  as  might  be  ordinarily  expected  to 
happen.  It  Is  not  necessary  that  the  death 
at  the  deceaaad  should  have  bem  contem- 
plated as  the  probable  result  of  the  coa- 
aptncf.  If  the  conspiracy  was  anch  that 
the  coraqiiraton  must  naturally  have  cim- 
tenplated  that  It  would  result  in  violence, 
or  that  the  infliction  of  personal  harm  upon 
others  might  reasonably  be  anticipated  In 
Its  execution,  then  all  are  responsible  for 
the  homicide.  On  tbe  facts  of  the  case.  It 
would  hare  been  both  idle  and  Invroper  to 
have  submitted  to  tbe  jury  whether  the 
death  of  the  deceased  was  a  result  reason- 
ably to  be  anticipated  by  those  entering  the 
conspiracy;  for  the  character  of  the  con- 
spiracy was  such  as  necessarily  Involved  a 
ahow  of  f<Krce.  and  deeds  of  violence  were 
plainly  within  Its  probable  consequences. 
It  Is  wholly  immaterial  whether  the  death 
of  the  deceased  was  anticipated,  or  the 
death  of  any  other  person  In  particular. 
Such  a  crime  against  good  government  can- 
not be  tolerated  among  a  law-loving  people, 
and  those  who  undertake  to  stop  tbe  ordi- 
nary processes  of  the  law  by  Intimidation 
and  force  must  be  held  responsible  for  all 
the  consequences  of  what  is  done  in  further- 
ance  of  the  design.  The  court  might  prop- 
erly have  instructed  tbe  jury,  in  iHain  worda, 
that  if  there  was  a  conspiracy  to  bring  a 
band  of  armed  men  to  Frankfort  for  the  piu*.- 
pose  of  intimidating  the  legislature  In  the 
discharge  of  its  official  duties,  and  tbe  men 
were  so  brought  to  Frankfort  and  the  de- 
ceased was  killed  In  furtticrance  of  this  con- 
spiracy, or  In  pursuance  of  It  by  any  one  of 
these  men  or  of  those  In  tbe  consplrscy,  ap- 
{tellant  If  a  party  to  tbe  conspiracy,  was 
guilty  of  morder.  The  instruction  he  gave  Is 
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more  favorable  to  the  appellant  than  the  one 
Indicated;  for  the  reaaon  that  It  statea  to 
the  Jury  the  general  rule  of  law,  without  di- 
recting their  attention  to  the  particular 
facts  of  the  caae.  The  court,  no  doubt,  put 
hia  Inatmctlon  In  this  form  for  the  benefit 
of  the  appelant,  and  to  conform  to  a  line  of 
decialons  by  thla  court  condemning  Instmc- 
tlona  glTlng  prominence  to  certain  facta. 
The  Inatmctlon  appears  to  us  to  be  not  only 
unobjectionable  In  point  of  law,  but  to  be 
more  favonible  to  the  appellant  than  the  law 
required. 

Third.  As  to  instruction  No.  8:  Section 
241  (rf  the  Criminal  Code  of  Practice  pro- 
Tides:  **A  conviction  cannot  be  had  up<m 
the  testimony  of  an  accomplice,  unless  cor- 
roborated by  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of 
the  offense;  and  the  corroboration  is  not 
sufficient  if  it  merely  shows  that  the  oiVense 
was  committed,  and  the  circumstances  there- 
of." Following  the  words  of  the  statute,  the 
trial  court  gave  instruction  No.  8,  which  1b 
as  follows:  "The  Jury  cannot  convict  the  de- 
fendant upon  the  testimony  of  an  accmn- 
pUce,  unless  such  testimony  be  corroborated 
by  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense; 
and  the  corroboration  is  not  sufficient  If  it 
merely  shows  that  the  offense  was  commit- 
ted, and  the  circumstances  thereof."  It  is 
maintained  that  the  Instruction  Is  mislead- 
ing, as  there  were  several  accomplices  who 
testified  on  the  trial,  and  under  It  the  Jury 
may  have  uuderstood  they  were  warranted 
In  convicting  on  the  testimony  of  one  ac- 
complice when  supported  by  another,  and 
that  thus  appellant  might  be  convicted  on 
the  testimony  of  accomplices  without  other 
corroborating  evidence.  The  statute  clearly 
does  not  allow  this;  for  this  would  be  but 
a  conviction  "upon  the  testimony  of  an  ac- 
complice." The  words,  "unless  coiToborat- 
ed  by  other  evidence,"  clearly  refer  to  other 
evidence  than  the  testimony  of  an  accom- 
plice. The  Instruction  Is  In  the  words  of  the 
statute,  and  conveys  the  same  meaning,  al- 
though the  sense  might  have  been  made 
plainer  by  adding  an  **s"  to  the  word  "ac- 
complice." and  omitting  the  word  "an,"  so 
as  to  make  the  clause  read:  "The  jury  can- 
not convict  the  defendant  upon  the  testimo- 
ny of  accomplices,  unless,"  etc. 

The  testimony  of  the  accomplices  as  to  the 
vital  facts  was  corroborated  by  other  evi- 
dence, and  by  circumstances  established  be- 
yond question.  It  is  clearly  shown  that  ap- 
IKllant  was  not  only  a  party  to,  but  a  lead- 
ing spirit  In,  the  conspiracy  to  bring  to 
Franlcfort  and  keep  here  the  band  of  men, 
supplied  with  arms  and  ammunition.  Such 
things  ere  not  done  vainly  or  without  a  pur- 
pose. No  jury  of  Intelligence  could  believe 
that  such  an  armament  could  be  organized 
and  brought  to  the  seat  of  government  but 
for  the  purpose  of  intimidation.  Whether 
they  might  not  also  Infer,  from  the  fact  that 


BO  many  of  the  state  mUitla  were  brought 
along  dressed  In  dtlaena*  clothes,  that  the 
purpose  was  to  use  this  militia  as  state 
troops  to  protect  them  from  arrest,  or  to 
hold  their  own  against  the  ctril  anthoritiea. 
we  need  not  determine.  In  any  view  ot  flie 
facta,  the  entwprlse  was  a  f^ny,  prodndiv 
a  condition  ot  anarchy  at  the  state  sovem- 
ment,  and  the  peace  and  good  name  of  the 
state  require  that  the  majesty  of  tbe  law 
should  be  upheld  In  such  a  manner  that  it 
will  not  be  repeated.  It  of  necewlty,  con- 
templated such  a  state  of  things  that  vio- 
lence, if  not  bloodshed,  would  follow  In  Its 
wake,  and,  where  a  hcnnlclde  was  committed 
in  furtherance  of  It,  appellant,  who  was  Its 
director,  was  clearly  guilty  of  murder. 

To  reverse  the  judgment  of  conviction  <hi 
the  facts  which  are  either  admitted,  or  so 
clearly  established  as  to  be  beyond  contro- 
versy, is  not  only  to  delay  justice,  but  to 
give  no  force  to  the  statute  providing  that 
such  judgments  may  only  be  reversed  when, 
on  the  whole  record,  the  court  Is  satisfied 
the  substantial  rights  of  the  accused  have 
been  prejudiced.  We  therefore  dissent  from 
the  4vlnlon  of  the  court. 

PAYNTER.  G.  J.,  and  HOBSON,  J.,  eoncor 
in  this  dissent 


HOWARD  V.  COMMOXWEALTH.t 
<Coart  of  Appeals  of  Kentnd^y.  March  28. 
1901.) 

INDICTMENTS-HAIDERS  AND  ABETTORS-FAIL- 
URH  TO  DISCLOSE  ACTUAL  PBRPBTRATOR— 
ACCOMPLICES  —  INSTRUCTION  AS  TO  COR- 
ROBORATION —  DECLARATIONS  OP  OO-DR- 
FBNDANT3  AS  EVIDENCE— GROSS- SZAHINA- 
TION  OP  ACCUSED  AS  TO  OTHBa  OrrSNSBS- 
MISCONDUGT  OF  COUNSEL  IN  AROUHSanV- 
REVERSIBLE  ERRORS. 

1.  Undtfr  Or.  Code  Prac.  i  126,  authorixing 
an  avcrmeut  in  the  altprnatire  as  to  the  differ- 
ent modes  and  means  b;  which  the  offense  char- 
ged may  have  been  committed,  an  indictment 
for  murder,  which  chart^s  that  one  of  the  sev- 
eral defendants  named  therein,  or  some  person 
acting  with  them,  whose  name  is  unknown  to 
the  ^rand  jury,  fired  tbe  shot,  and  that  the  oth- 
er defendants  were  present,  aiding  and  abetting 
the  Bhooting,  bat  that  which  one  fired  the  shot 
and  which  aided  and  abetted  the  shootlns  ia 
unknown  to  the  grand  jurj,  is  good. 

2.  Under  such  an  indictment  it  was  proper 
to  Instruct  the  jarr  that  they  might  convict  if 
they  believed  me  defendant  on  trial  fired  tte 
shot,  or  if  they  believed  that  one  of  the  other 
defendants  fired  the  shot,  and  that  he  waa  act- 
ing with  them,  or  any  one  of  them,  and  did  aid 
and  abet  such  shooting. 

8.  There  can  be  no  eonvictiim  up«i  the  t«- 
timony  of  accomplices  alone,  however  manr 
there  may  be,  and  therefore,  where  two  accom- 
plices testified,  an  instmction  telling  the  jary 
that  they  could  not  convict  upon  the  oncorroho- 
rated  testimony  of  "an  accomplice^  was  «to- 
neotis.  in  that  it  failed  to  present  the  idea  that 
one  accomplice  cannot  corroborate  another  fbr 
the  purpose  of  conviction. 

4.  On  the  trial  of  one  of  several  defendants 
Jointly  indicted,  the  declarations  of  a  G»de- 

*  Reported  hj  Bdward  W.  Hlnes.  Baq.,  of  tit* 
Frankfort  bar.  and  lormertr  state  reportar. 
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feadant,  made  in  the  abscDce  of  the  defendant 
OD  trial,  in  fartheraoce  of  tbe  common  pur- 
pose, is  admissible  when  a  prima  facie  case  of 
conspiracy  has  been  made  ont,  though  there  be 
in  the  indictment  no  express  averment  of  a  con- 
splracy;  hut  a  defendant's  Euilt  as  principal  or 
acceaaonr  can  be  finally  established  only  by  evi' 
dence  of  his  own  acts. 

K.  The  testimonpr  of  a  wttneaa  for  defendant 
on  croM-ezamination  as  to  an  altercation  had  by 
him  with  one  of  the  witnesses  for  tbe  common- 
wealth on  a  train,  was  admlaalbte  to  show  the 
feelings  of  tbe  witness. 

6.  Ifpon  a  trial  for  mnrder,  defendant,  tes- 
tifyinc  for  iiimself,  wns  priTileged  from  anEwer- 
ing  questions  asked  him  on  cross-examination 
as  to  another  mnrder  with  which  he  was  char- 
ged. 

7.  It  was  error  to  penDit  a  witness  to  testify 
that  he  heard  T.  Bay  to  defendant.  "I  want  to 
roiniiliment  you  on  what  you  did  in  tVank- 
fort,"  that  being  tbe  place  where  tbe  killing  oc- 
curred, and  that  defendant  "jnst  nodded  and 
passed  on."  there  being  no  claim  that  T.  had 
any  connection  with  the  homicide. 

8.  Where  the  regular  commonwealth's  attor^ 
ney  took  no  part  In  the  prosecation  because  of 
bis  sickness,  it  was  prejndldal  error  to  permit 
the  commonwealth's  attorney  pro  tem.  to  say 
to  tbe  Jnry  in  his  closing  argument  that  be  wns 
commisMoned  by  tbe  regular  commonwealth's 
attorney  to  say  to  them  "that  he  thinks  the  de- 
fendant guilty,  and  hopes  the  jury  will  hang 
bim  higher  than  Haman." 

0.  Under  Cr.  Code  Prac.  |  281,  the  decision 
of  the  trial  court  npon  the  motion  for  new  trial 
is  not  subject  to  exception. 

Paynter,  a  Jm  and  Hoboon  and  White.  JJ., 
dlssentlnff  in  part 

Appeal  from  circuit  court  Franklin  cotm^. 
"To  be  otBclally  reported." 
James  Howard  was  conTicted  of  murder, 
and  appeals.  BeTersed. 

W.  C.  Owens,  J.  B.  Fiunell,  and  Carlo  Ut- 
tie.  tm  appellant  Robt  J.  Breckinridge.  B. 
O.  WllUame,  and  T.  a  Campbell,  for  the 
Commonwealth. 

BUBNAM.  J.  •  The  aroeUant  James  How- 
ard, was  jointly  Indicted  with  Henry  Yout- 
a^.  Berry  Howard.  Harlan  Wbltaker.  and 
Richard  Oomba  for  the  mnrder  of  WlUIam 
Goebel,  and  was,  upon  separate  trial,  found 
guilty  of  murder,  and  Judgment  wae  render- 
ed In  pursuance  of  the  verdict  The  Indlct- 
mwt  charges,  via.:  "Tbat  the  said  Henry 
Youtsey.  James  Howard,  B««ry  Howard,  Har- 
lan Wbltaker,  Richard  Combe,  and  others 
then  and  there  acting  with  th^  but  who 
are  to  this  grand  Jury  unknown,  in  the  conn- 
ty  of  Franklin,  on  the  80th  day  of  January, 
leoO;  and  before  the  finding  of  tbis  indict- 
ment nnlawfoUy,  wtUfnUy,  feloniously,  of 
tbtir  malice  aforethon^t  snd  with  intent 
to  kill,  did  kill  and  murder  William  Ooebel, 
by  shooting  and  woundti^  htm  with  a  gun 
or  pistol  loaded  with  powder  or  otber  ex- 
plosives, and  lead  and  steel  ball  and  other 
bard  substancea,  and  from  whtcta  said  shoot- 
ing and  wounding  tbe  said  Goebel  died  on 
the  8d  day  of  February,  1900;  and  the  In- 
dictment does  further  charge  that  me  of  the 
above*named  defendants,  or  another  person 
then  and  there  acting  with  them,  but  whose 
name  ts  to  this  grand  Jury  unknown,  did  so 


as  aforesaid  then  and  there  klU  and  murder 
said  Goebel.  and  the  otber  of  said  defend- 
ants did  then  and  there  counsel,  advise,  as- 
idst  aid,  and  abet  same;  but  which  so  ac- 
tually fired  the  shot,  and  which  so  actually 
connseled,  aided,  advised,  and  abetted  tbeffe- 
in.  Is  to  this  grand  jury  unknown." 

Appellant  complains  of  the  Indictment  be- 
cause It  charges  him  with  being  the  pdn- 
dpal,  and  at  the  same  time  of  being  the  alder 
and  abettor  of  tbe  four  other  persona  named 
tboreln,  and  of  another  person  then  and  ttiete 
acting  with  them,  but  who-  la  to  the  grand 
Jnry  unknown,  in  the  commlssl(m  of  a  crime 
which  waa  the  result  of  a  idngle  act  tbe 
firing  of  a  single  shot;  and  to  support  thla 
contention  we  are  referred  to  the  eases  of 
Com.  V.  Patrick.  80  Ky.  606;  Mnlligan  v. 
Com.,  84  Ky.  230,  1  8.  W.  417.  In  the  Fat- 
rick  Case  the  offense  charged  In  the  indict- 
ment was  that  Amos  and  Wiley  Patrick  ahot 
at  and  wounded  Joseph  Dyer  with  a  i^tol. 
and  ^t  each  of  them  waa  preaeut  and  aided 
and  encouraged  the  other  to  commit  the  of- 
fense. In  that  case  the  demurrer  to  the  In- 
dictment was  sustained  npon  the  ground  that 
the  punldiment  Imposed  by  the  statute  was 
upon  the  person  alone  who  actually  commit- 
ted the  act  constituting  the  offense,  and  that 
there  was  no  provision  in  tbe  statute  for  the 
punishment  of  an  alder  and  abettor;  and 
that  ss  It  was  a  purely  statutory  offense,  an 
indictment  did  not  lie  for  aiding  and  abetting 
therein,  the  aiding  and  abetting  being  a  min- 
or ofteuse,  punishable  only  as  a  misdemean- 
or. In  the  Mulligan  Case  there  was  no  ques- 
tion OS  to  the  snffldency  of  the  Indlctmoit 
but  the  question  was  one  of  variance.  The 
indictment  was  against  Mulligan  alone,  and 
diarged  him  as  the  actual  perpetrator  of  the 
crime,  and  the  conrt  held  that  proof  that  be 
was  only  an  alder  and  abettor  constituted 
a  variance.  When  the  court  said  that  the 
indictment  must  disclose  the  name  of  the 
principal,  It  did  not  mean  that  there  could 
be  no  Indictment  It  the  name  of  tbe  actual 
perpetrator  of  the  crime  was  unknown.  Tbe 
case  adjudged  was  that  proof  that  the  de- 
fendant aided  and  abetted  the  oommlsslon  of 
the  felony  will  not  support  an  Indictment 
charging  him  as  the  actual  perpetrator  of  the 
crime,  unless  the  actual  perpetrator  Is  Joined 
with  him.  In  this  case  the  indictm«it  char- 
ges that  one  of  the.  defendants  fired  the  shot 
and  that  tbe  others  trere  present  aiding  and 
abettti^.  and  that  the  grand  Jury  does  not 
know  which  one  fired  tbe  shot  This  Is  in 
effect  an  averment  In  the  alternative  as  to 
the  different  modes  and  tbe  different  means 
which  the  offense  may  have  been  com- 
mitted, as  authorized  by  section  120  of  1h» 
Criminal  Code.  That  tbe  actual  perpetrator 
of  a  criminal  act  and  one  present  aiding  and 
abetting  blm  may  be  Jointly  indicted  In  the 
alternative,  one  as  the  principal,  and  the  oth- 
er as  the  aider  and  abettor,  and  that  either 
may  be  convicted  as  principal  or  as  aid»r 
and  abettor,  has  been  frequently  held  by  this 
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court.  See  Benge  v.  Com.,  92  Ky.  1,  17  3. 
W.  146;  TrayiB  v.  Oom.,  96  Ky.  77.  27  S.  W. 
863;  Howard  t.  Gom.,  96  Ky.  19.  27  S.  W. 
854;  JackEon  t.  Com.,  100  Ky.  289,  36  S.  W. 
422.  To  say  that  oue  who  is  known  to  have 
been  iKQsent  aifllng  and  abetting  a  murder 
cannot  be  panlsbed  because  tbe  peraon  wbo 
ired  tbe  shot  la  not  known  would,  In  a  large 
degree,  destroy  the  efficacy  of  the  law  for 
the  punlslunent  of  crime.  Blshopt  in  his  New 
Oriminai  Law  (section  495),  says,  Wz.:  "A 
grand  jury  should  not  indict  a  man  uoless 
reasonably  Informed  of  bis  guilt;  but  tbe 
Jurors  may  know  ft  suf&clently  while  ignorant 
of  ao  identifying  dicumstance  such  as  ought 
ordinarily  to  appear  in  the  allegation.  Xben 
they  may  state  the  main  facts,  adding  ttx&t 
this  clrcomstance  is  unlcnown  to  them,  and 
the  Indictment  will  be  good.  Tbus^  If  tbey 
are  Ignomnt  of  identifying  names,  the  alle- 
gation may  be  in  this  form;  that  is,  the  in- 
dictment, Instead  of  saying  what  they  are, 
may  state  that  they  are  to  them  unknown."- 
We  are,  therefore,  of  the  opinion  that  tlie 
Indictment  comes  up  to  the  requirements  of 
section  124  of  the  Criminal  Code. 

The  next  ground  of  complaint  Is  that  tbe 
InstmctfoDB  given  by  tbe  conrt  to  the  jury 
do  not  fairly  and  correctly  state  the  law  of 
tbe  case.  Only  three  instructions  were  glr- 
en,  and  only  two  of  them  are  complained  of 
upon  this  appeal.  The  basis  of  appellant^s 
objections  to  the  flrst  iastmctlon  are  tbe 
same  as  those  which  are  urged  against  the 
validity  of  the  Indictment  Itself.  It,  In  ef- 
fect tells  the  Jury  that  If  they  believe  frofti 
the  evidence,  beyond  a  reas(HiabIe  doubt,  that 
tbe  defendant  willfully  and  malldously  sbot 
the  deceased  with  tbe  intent  to  kill  hlm,  and 
from  wlUch  shooting  he  afterwards  died; 
or  If  they  believe  from  tbe  evidence^  beyond 
a  reasonable  doubt  that  either  of  the  oth- 
er defendants  named  in  the  Indictment  wUl- 
fally  and  malldously  shot  tbe  deceased,  and 
from  which  shooting  be  soon  thweafter  died; 
and  they  believe  from  tbe  evidence,  b^oud 
a  reasonable  doubt  thitf  this  defendant  was 
then  and  there  acting  with  them,  or  any  one 
of  tbeaif  and  did  tiien  and  thwe  counsel,  aid, 
and  abet  soch  shooting,— they  should  And 
him  guilty.  This  Instruction  has  been  fre- 
quently approved  by  this  conrt  in  cases  slra- 
Uar  to  that  on  trial,  and  is  a  fair  and  clear 
statement  of  the  law.  The  next  instruction 
complained  of  la  as  ftdlowa:  "The  def»d- 
ant  cannot  be  oonvlcted  uptm  tbe  testimony 
of  an  accomplice,  unless  such  testimony  is 
corroborated  by  otti&e  evidence  tending  to 
connect  the  defendant  with  the  offense;  and 
siidi  corroboration  is  not  sufficient  It  it  mere- 
ly proves  tbe  commission  of  tbe  offense,  and 
thtt  drcumstsnces  tiiereof."  Tbls  instnic- 
tioQ  Is  snbstantially  in  the  language  of  sec- 
tion 241  of  tbe  GMmlnal  Code,  and  in  cases 
where  only  <Hie  accomplice  was  Introduced 
by  tbe  comraoawealtb  would  be  a  sufficient 
compliance  with  ttttt  Code;  but  in  this  case 
Che  commonwealth  introduced  aa  witnesses 


two  persons  who  had  been  previously  Indict- 
ed as  accessories  before  the  fact  to  the  mur- 
der of  the  deceased,  and  It  complained  that 
the  instruction  la  erroneous  and  mi&luidinf 
because  it  falls  to  tell  tbe  jury  that  the  tes- 
timony of  one  accomplice  or  accessory  be- 

I  fore  the  fact  cannot  be  used  to  corroborate 

i  the  testimony  of  the  other  for  the  purpose  of 
cottTlcting  the  defendant  The  rule  as  to 
the  corroboration  of  accomplices  is  stated  in 
Bosc.  Cr.  Ev.  122,  as  follows:  "There  should 
be  some  fact  deposed  to  independently  alto- 
gether of  the  evidence  of  the  aeoompHce. 
which,  taken  by  Itself,  leads  to  the  inference 
not  only  that  a  crime  has  been  committed, 
but  that  the  prisoner  Is  implicated  In  it" 

j  Russ.  Crimes,  962,  says  that  tIz.:  "It  Is  not 
sufficient  to  corroborate  an  accomplice  as  to 
tlie  facts  of  tbe  case  In  general,  but  that  be 
must  be  corroborated  as  to  some  material 
fact  or  facts  which  go  to  prove  that  the  per- 
son was  connected  wiUi  the  crime."  Xbe 
degree  of  evidence  which  shall  be  deemed 
sufficient  to  corroborate  the  testimony  of  au 
accomplice  Is  a  matter  for  the  Jury;  but 
there  must  be  some,  fact  deposed  to  Inde- 
peudently  altogether  of  the  evidence  of  an 
accomplice,  whether  one  or  a  dozen  Is  intro- 
duced by  the  commonwealth,  which,  taken 
by  itself,  fairly  teuds  to  oonnect  the  defend- 
ant with  tbe  commission  of  tbe  crime,  so 
that  his  conviction  will  not  rest  entirely  up- 
on the  evidence  of  accomplices  (see  People 
v.  Flatt.  4  N.  Y.  Cr.  B.  53;  3  Rice,  Sr.  p. 
511.  and  authorities  there  cited);  and  this 
instruction  is  erroneous  because  It  fails  to 
present  this  Idea. 

We  will  next  consider  the  claim  of  appe- 
lant that  nnmerous  errors  to  his  prejudice 
were  committed  In  the  admission  of  incom- 
petent testimony.  As  most  of  the  objections 
to  the  testimony  are  based  upon  tbe  aame 
general  rule  of  evMenoe,  with  a  view  to 
brevity  we  will  consider  a  number  of  tbem 
together.  Plist  tt  Is  claimed  Uiat  u  tb&ee 
was  no  charge  of  a  oraqtlracy  in  the  imjUct- 
ment  it  was  error  to  allow  numerous  wit- 

•  nesses  to  prove  the  condition  of  the  state- 
house  yard  on  tbe  morning  of  the  SOtb  of 
January,  the  day  on  which  deceased  was 
■hot  u  compared  wltta  tbe  five  or  six  pre- 
ceding days,  wlt^  reference  to  the  number  of 
pei^le  ther^;  and  also  that  the  witneas 
Culton  was  permitted  to  testify  as  to  con- 
versations had  with  Toutsey  on  the  ISth  and 
IStb  of  January.  1a  which  Youtsey  detailed 
a  {dan  to  blm  fbr  shooting  tbe  deceased 
from  the  office  of  tlie  secretary  of  state,  and 
tbe  manner  In  wliich  It  could  be  Aaan,  and 
bow  the  perpetrator  could  escape  tfarough 
tbe  basement  of  the  bnildlog;  and  also  as 
to  conrenatlonB  in  whicb  Yontaey  talked  to 
him  about  smokdees  powder,  etc;  and  tbat 
the  witness  Qolden  was  permitted  to  testi- 
fy that  John  Powers  gave  to  Yoata^  a  tey 
to  the  oaat  of  the  aecretary  of  state  on  the 
morning  of  the  90th  day  of  January;  and 
that  the  witness  Bicketts  was  permitted  to 
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testify  88  to  conTeraations  bad  wltb  Toutsey 
«a  to  th»  kJlIlDff  et  deetiased  Beversl  days 
prevlons  t»  the  30th  of  Jaauary,  and  also  ns 
to  hie  eoMdnet  oa  tbe  morning  of  the  'ifHh  Id 
conducting  men  ffiun  tbe  agricultural  to  the 
eaecntire  bufidtDg,  and  statloi^ag  them  at 
tbe  foot  of  tbe  Btair  stepe.  and  aa  to  direc- 
tions glTen  them  by  hlai;  and  to  tbe  taatl- 
mony  of  McDonald  te  the  effect  that  he  bad 
seen  Berry  Howai<d  and  Cultoa  In  conversar 
tlon  near  the  capltot  building  just  prior  to 
tbe  abeotlag;  and  tbe  teetlmooy  of  tbe  wit- 
ness Day  as  to  talks  yrlth  Xoutoey.  Of 
conrse,  the  testimony  of  neither  of  ttiese  wl^ 
nesses  baa  any  bearing  up<Hi  the  guilt  or  to- 
Docence  of  the  defendant  Howard,  mless 
the  commonweaKb,  by  other  testlDMay,  e»- 
tablisbes  a  guilty  connection  between  the  | 
defeodftBt  and  Toutsey,  and  shows  to  the 
satisfaction  of  the  Jury  either  that  he  flred 
the  fatal  shot,  or  was  present  and  aided  and 
encouraged  Tontsey  or  anotber  to  do  so. 
Tbe  teatlmony  in  this  case  Is  altogether  ctr- 
cnmstantlal,  and,  as  was  said  in  the  case  of 
Obrien  t.  Com.,  80  Ky.  362.  12  S.  W.  471: 
''Necessarily,  where  tbe  proof  of  a  crime  can 
only  be  staown  by  proof  of  circumstances, 
the  erldence  should  be  allowed  to  take  a 
wide  range;  otherwise,  the  guilty  would  oft- 
en go  nnpunlBbed.  It  is  trae  that  there  must 
be  some  connection  between  the  fact  to  be 
proven  and  the  cfrcumstances  offered  In  sup- 
port of  it,  yet  any  fact  which  Is  necessary  to 
explain  another,  or  which  offers  a  particu- 
lar (^fportUDtty  tor  tbe  transaction  which  Is 
(d  issue,  or  shows  faculties  or  motives  for 
the  commission  of  tbe  crime,  may  be  prov- 
en." And  on  the  trial  of  one  of  several  de- 
fendants jc^ntly  indicted  for  an  offense  the 
declaration  of  a  co-d^ndant  made  In  tbe 
absoice  of  the  defendant  on  trial,  In  further- 
ance of  the  commML  purpose,  is  admissible 
when  a  prhna  facie  case  of  conspiracy  has 
been  made  out  To  autborbw  the  admission  j 
of  such  evidence,  an  express  averment  In  tbe  ' 
Indictment  of  the  fact  of  a  conspiracy  is  not  i 
necessary.  See  Oolns  t.  State,  46  Ohio  St  ; 
457,  21  N.  B.  476.  "But.  to  make  the  decla-  | 
ration  CMnpetent  It  mvst  bare  been  In  fur-  I 
tberance  of  the  prosecutton  of  the  common  i 
object  or  eoDBtttnted  a  part  of  the  res  gestee  j 
of  soBW  act  dime  for  that  purpose."  See  t 
Tayl.  Br.  p.  642,  I  63D.  Mr.  ▲rcfalbald,  In 
his  work  on  Orlmlnal  Practice  and  neadlng 
fvolnme  %  p.  1068),  gives  a  very  concise,  yet 
comprebenslTe,  statement  of  the  law.  He 
says.  Tli.:  **WhereTer  the  wrttinga  or  words 
of  any  of  tbe  parties  lAiarged  wltb  or  tmpli- 
eated  In  a  conspiracy  can  be  conaUered  in 
tiie  nature  of  an  act  done  In  the  furtherance 
of  tbe  etmimon  design,  they  are  admissIMe 
in  evidence  against  not  only  the  party  him- 
self, bnt  as  proof  of  an  act  fn»n  which.  Into 
alia,  the  jury  may  Infer  the  conspiracy  Itself. 
Bnt  triierever  tbe  wrttlngs  cx  words  of  Hnch 
a  party,  not  being  In  the  nature  of  an  act 
dcMie  In  fartherance  of  the  commoa  design, 
merely  toida  to  iivUcnto  otfaen,  and  not  the 


accused  himself,  they  aught  not  to  be  recuiv* 
ed  in  evMeace  for  any  purpose."  And  this 
doctrine  Is  approved  la  Wright  Cr.  Ootwi).  pi. 
217.  and  la  Ctawsoa  v.  State.  14  Ohio  St 
and  State  v.  Larkin,  49  N.  H.  3D.  It 
seems  to  us  that  these  declarations  of  Yout- 
sey  cfHne  wltliin  tbe  rule  laid  down  In  tbsae 
aatboritles,  and  are  oompetent  evidence  to 
go  to  tbe  jury.  But  It  must  not  be  forgfrt- 
ten  that  the  defradant's  guilt  as  principal 
or  accessory  can  only  be  finally  established 
by  evidence  of  bis  own  acts.  See  Wright 
Cr.  Consp.  «),  71;  Steiih.  IMg.  Or.  Law,  art. 
39.  And  the  teestimoity  of  B.  P.  White  m 
cross-examination  as  to  an  altercation  had 
by  bhn  wltb  ooe  of  the  witnesses  for  tbe 
commoDwealth  on  the  train  was  competent 
to  show  the  feelings  of  the  witness,  and  tbe 
same  may  be  said  of  tbe  objectlfms  to  tbe 
cross-examination  of  tbe  witness  Parker. 

Upon  the  cross-exaialnation  of  the  defend- 
ant by  an  attorney  for  tbe  coanmoBweaMi 
he  was  aslied  the  following  questions,  and 
was  forced  to  answer  them,  over  bis  objec- 
tions: "Q.  What  was  the  offense  charged 
against  yon  for  which  these  gentlemen  were 
defending  you?  A.  I  have  told  yon  that 
Q.  Tell  Ds  now.  A.  It  was  for  the  murder^ 
for  tbe  kllllng^of  Geo^e  Baker.  I  was  diar- 
ged  with  tbe  killing  of  him.  Q.  Was  he  not 
an  old  man,  with  bis  hands  up,  and  beggii^ 
you  for  God's  nke  to  spare  bis  life?"  Fur- 
ther along  In  the  ooss-examlnatloo  the  same 
counsel  asked  tbe  witness  "If  he  did  not 
from  a  window  in  the  house  of  Beverly 
White,  with  the  curtains  drawn,  la  the  t»wn 
of  Manchester,  shoot  Tom  Baker,  in  the  pres- 
ence of  bis  wife  and  infant  children"?  to 
whl<A  tbe  defendant  answered  that  he  did 
not  He  was  Uien  asked  wbetbar  he  was 
present  when  this  was  done,  and  where  he 
wss,  and  as  to  who  had  been  Indicted  for 
tbe  killing  of  Tom  Baker.  No  exceptions 
were  taken  to  ttese  questtons  with  refer^MO 
to  the  kllilng  of  Tom  Baker,  and  th^  would 
not  be  considered  upon  this  appeal  except 
for  the  fact  that  the  court  baa  conclHded 
that  tbe  judgment  most  be  reversed  on  other 
grounds,  and  a  new  trial  had.  Tbe  wltnMs 
was  [HlTlleged  frem  answering  tbeoe  ques- 
tions, not  only  because  It  was  an  attempt  to 
impeach  bis  testimony  by  proof  of  particular 
acta  which  had  no  eonnectloa  with  the  <tf- 
fense  tor  which  be  was  being  tried,  but  also 
because,  if  be  answered  In  the  afllrmatlTe, 
be  would  bare  subjected  talms^  to  prosecu- 
tion for  other  offenses  having  no  connection 
with  that  for  which  be  was  b^ng  tried.  In 
a.  long  Une  of  deeiolou  this  court  has  uni- 
formly held  questions  of  this  charactw  In- 
competent In  Sodusky  v.  McOee,  6  J.  J. 
Marsh.  022,  John  Ghownlng.  a  witness  for 
tbe  appellee,  baring  sworn  to  facte  which  oc- 
curred in  the  euconnta  between  McGee  and 
the  app^tante,  w»  asksd  by  tibdr  counsel 
"If  be  was  not  oigaged  at  the  time  or  short- 
ly b^ore  the  ooameneement  of  tbe  encoun- 
ter, some  dletanee  oit  jfiajing  caidx  with  a. 
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negro  fellow."  In  passing  upon  the  compe- 
tency of  this  question  Chief  Justice  Robert- 
son said:  "A  witness  should  not  be  com- 
pelled to  proTe  his  own  general  character, 
nor  should  he  be  required  to  prove  any  spe- 
cial fact  reflecting  upon  his  character,  un- 
less It  be  pertinent  to  the  Issue,  Independent 
of  Its  tendency  to  affect  his  character.  His 
character  could  not  be  assailed  by  other  wit- 
nesses by  proof  of  [wrticular  facts,  and  c^ 
talnly  It  would  be  Improper  to  compel  him 
to  prove  facts  relating  to  his  character 
which  others  would  not  be  permitted  to 
prove.  But,  If  the  fact  itself  be  pertinent 
and  legitimate,  It  Is  at  least  very  question- 
able on  principle,  as  well  as  authority, 
whether  a  witness,  as  a  matter  of  course, 
would  be  excused  from  answering  questions 
relating  to  it  merely  because  they  might  In 
some  degree  tend  to  subject  him  to  reproach 
not  Infamy,  or  might  tend  to  reflect  upon  his 
character  some  degree  of  disparagement 
See  Starkle.  Ev.  137-139.  144.  Anciently  a 
witness  might  be  compelled  to  answer  quee- 
tlons  which  reflected  Infamy  upon  him 
(Peake,  129.  180);  but  this  doctrine  has  been 
ov^ruled  by  modem  cases.  See  State  Tr. 
748;  Starkle,  153;  People  v.  Herrlck,  13 
Johns.  82.  How  far  the  tendency  of  a  ques- 
tion to  disparage  a  witness  without  render- 
ing him  Infamous  may  ratltle  him  to  be  ex- 
cused from  answering  It  has  not,  so  far  as 
we  know,  been  settled  by  authority."  The 
cases  of  Cole  V.  Wilson,  18  Bi  Men.  214,  and 
Pence  v.  Dozler,  7  Bush,  133,  are  to  this  ef- 
fect And  in  discussing  the  question  In  Say- 
lor  v.  Com..  97  Ky.  190,  30  S.  W.  880;  the 
court  said,  through  Judge  Paynter:  "It  Is  a 
rule  that  a  witness  Is  not  bound  to  answer 
any  question  which  would  tend  to  subject 
him  to  punishment  presentment  or  Infamy. 
Under  the  bill  of  rights  he  cannot  be  com- 
pelled to  give  evidence  against  himself,  but 
when  he  becomes  a  witness  for  himself  In 
a  criminal  prosecution  he  waives  that  right 
so  far  as  the  charge  under  investigation  Is 
concerned.  But  the  fact  that  he  does  so 
waive  it  does  not  give  the  commonwealth 
the  right  to  compel  him  to  admit  the  com- 
mission of  other  offenses  which  would  sub- 
ject him  to  punishment  presentment  or  in- 
famy; for,  If  this  were  done.  It  would  be 
In  utter  disregard  ta  the  bill  of  rights,  and 
in  many  cases  deter  persons  accused  of  of- 
fenses from  going  on  the  stand  as  witnesses 
for  themselves,  as  a  forced  confession  of  an- 
other offense  might  subject  to  greater  pun- 
ishment than  the  charge  under  investiga- 
tion." In  Leslie  v.  Oom.  (Ky.)  42  S.  W.  1095, 
It  was  held  that  it  was  prejudicial  to  the 
rights  of  the  accused,  who  was  on  trial  for 
murder,  to  ask  him  upon  cross-examination 
If  be  had  not  been  arrested  for  discharging 
firearms  In  a  certain  town,  and  for  carrying 
concealed  weapons.  Tbe  court  said:  "This 
question  should  only  be  admlsslUe  to  show 
appellants  guilt  of  iMutlcular  acta,  and  there- 
fwe  Is  Tlthla  the  ioUbltlon  of  aection  597 


of  the  avil  Oode."  So,  In  Lewis  v.  Com. 
(Ey.)  42  &  W.  1127,  the  conrt  held  that  It 
was  error  prejudicial  to  the  snbstantial 
rights  of  the  defendant  to  have  asked  the 
clerk  of  the  Bourbon  circuit  court  if  there 
was  not  an  indictment  against  a  witness  who 
testified  tor  the  defendant  charging  her  with 
being  accessory  to  the  murder  for  which  the 
defendant  was  being  tried.  The  court 
through  Judge  White,  said:  "Thla  was  error 
prejudicial  to  the  substantial  rights  of  the 
defendant  And  was  an  attempt  to  impeach 
a  witness  by  showing  that  she  had  been  in- 
dicted as  accessory  to  the  crime  of  the  mur- 
der of  Amelia  Lewis.  Witnesses  cannot  be 
Impeached  by  proof  of  particular  acts  or  of- 
fenses that  they  might  have  been  guilty  of. 
but  the  Inquiry  must  be  confined  to  the  gen- 
eral character,  and  not  to  the  particular  acts 
charged  against  the  witness.  It  is  evident 
that  the  testimony  was  Introduced  for  the 
purpose  of  Impeaching  or  weakening  the  tes- 
timony of  the  witness,  and,  we  have  no  doubt 
influenced  the  Jury  In  considering  her  tes- 
timony." In  Baker  v.  Com.  (Ky.)  50  S.  W. 
54.  appellant  was  on  trial  for  the  murder  of 
W.  L.  White.  Upon  cross-examination  die 
commonwealth  was  permitted,  against  the 
objection  of  the  defendant  to  prove  by  him 
that  he  was  under  indictment  for  house- 
burning,  and  also  to  ask  him  whether  he  had 
been  indicted  tfx  anything  else.  This  was 
held  prejudicial  error.  In  the  very  recent 
case  of  Pennington  v.  Com.  (Ky.)  51  S.  W. 
818,  in  which  the  defendant  was  convicted 
of  murder,  and  sentenced  to  the  penltentiary 
for  life,  on  the  trial  appellant  was  asked  as 
to  other  Indictment  against  him.  The  court 
in  an  opinion  by  Judge  Hazelrlgg,  held  that 
"under  sectltm  687  of  the  Civil  Code  a  wit- 
ness could  not  be  impeached  by  evidence  of 
wrongful  acts  except  In  the  manner  pointt^l 
out  and  that  the  evidence  quoted  was  in- 
competent and,  from  its  nature,  prejudi- 
cial." And  in  the  case  of  Aahcraft  v.  Cbm., 
60  S.  W.  931,  decided  at  this  term  of  the 
court  It  was  unanimously  held  by  this  court 
that  it  was  reversible  error  to  ask  the  de- 
fendant on  cross-examination  as  to  other  In- 
dictments against  him  than  that  on  which 
he  was  being  tried.  In  discussing  the  ques- 
tion as  to  when  a  witness  may  refuse  to  an- 
swer. GreenL  Bv.  (14th  Ed.)  S  454,  says:  "On 
this  point  there  has  been  a  great  diversity 
of  opinion,  and  the  law  remains  still  not 
perfectly  settled  by  authorities.  But  the 
conflict  of  opinion  may  be  somewhat  recon- 
ciled by  a  distinction  which  has  Ijeen  very 
properly  made  between  the  cases  where  the 
question  Is  not  strictly  relevant  bnt  is  col- 
lateral, and  Is  asked  under  the  latitude  of 
cross-examination.  In  the  former  case  there 
seems  to  be  great  absurdity  in  excluding  the 
testimony  of  a  witness  merely  because  it 
will  tend  to  degrade  himself,  when  others 
have  a  direct  Interest  In  that  testimony,  and 
it  is  essential  to  the  establishm^t  of  their 
riglits  of  property,  Ubttty,  or  ewoi  llf%  or  to 
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tbe  conne  of  pnbUc  jTwtlee.  Upon  such  a 
rule,  one  who  bu  been  conrlcted  for  an  of- 
fenae.  wben  called  aa  a  witness  against  an 
accomplice,  would  be  excused  from  testtfy- 
Ing  to  any  transactions  In  wblcb  he  bad  par- 
ticipated with  the  accused,  and  thus  the 
snllty  might  escape.  And  accordingly  the 
better  opinion  senna  to  be  (hat,  where  the 
transaction  to  wblcb  tbe  witness  is  Interro- 
gated forma  any  part  of  the  issue  to  be  tried, 
the  witness  wlU  be  obliged  to  give  the  evi- 
dence, howerer  stnmgly  it  may  reflect  on  bis 
ctaaracter.'*  Id.  {  466:  "It  is.  howeTer,  gen- 
erally cmceded  that,  where  the  answo: 
whlcb  the  witness  may  give  will  not  directly 
and  cerUInly  ahow  Infamy,  bnt  vUl  tend 
to  disgrace  blm,  he  may  be  compelled  to  an- 
swer. Wben  'It  doea  not,  tbere  seems  to  be 
no  good  reason  why  tbe  witness  sbonld  be 
prlTll^ed  from  answering  a  question  toudi- 
ing  upon  his  situation,  employment  and  u- 
Boclatea.  If  they  be  of  hla  own  choice,— as. 
for  example,  in  what  family  be  reaides,  what 
Is  bis  ordinary  occupatlou,  and  whether  he  la 
Intimately  acquainted  with  or  conversant 
with  certain  persona,  and  tbe  like;  for,  bow- 
ever  Uiese  may  tend  to  disgrace  him,  bla  po- 
aitlon  Is  of  bis  own  selecUon."  And  it  k 
the  general  mle  elsewhwe.  In  the  vety  able 
and  well-considered  cq>hiifm  in  tbe  case  of 
People  T.  Brown,  72  X.  Y.  B71,  the  court 
said:  "I  am  of  the  opinion  that  tlM  cross- 
examination  ot  persona  who  are  witnesses 
in  tbeir  own  behalf  when  on  trial  tor  crim- 
inal offenses  should.  In  general,  be  limited 
to  mattera  pertinent  to  the  issue,  <n-  au^  as 
may  be  proTed  by  otho-  witnesses.  I  be- 
lieve such  a  rule  necessary  to  prevent  a  con- 
Tlctlfm  for  offenaes  by  i^roof  tbat  tbe  accused 
might  have  been  guilty  of  others.  Such  a 
result  can  only'  be  avoided  practically  by  an 
obeerrance  of  this  rule."  The  court  there- 
iore  erred  In  requirlnc  the  defendant  to  an- 
swer the  questions. 

Hie  commonwealth  was  also  p«mltted, 
over  the  objection  of  the  defendant  to 
prove  the  witness  Weaver  that  be  heard 
Judge  TInstey  say  to  the  defendant:  "Jim. 
1  am  i^d  to  see  yon.  I  want  to  compliment 
you  on  what  you  did  in  Frankfort  I  learned 
about  you  through  my  son,"— and  that  the  de- 
fendant did  not  open  his  moutb.  but  Just 
nodded,  and  passed  on.  There  is  no  dalm 
tbat  Howard  made  any  response  to  this  re- 
mark, nor  Is  there  any  claim  that  Judge 
Tlnaley,  who  is  one  of  the  drcuit  Judges  of 
the  state,  had  any  connection  whatever  with 
the  bomldde  of  which  the  defendant  la  ac- 
cused; and,  while  tbe  testinuHiy  Is  emphat- 
ically denied  by  Judge  Ttaialey,  It  was  wbc^ 
Ij  lUegal,  and  Incompetent  for  any  purpoae, 
and  should  have  been  excluded. 

Another  ground  of  complaint  Is  miscon- 
duct of  the  attorneys  for  the  prosecution  In 
course  of  the  trial.  It  la  especially  com- 
plained that  tbe  commonwealth'a  attorney 
pro  tempore.  In  his  closing  srgument  to  the 
Juzy.  used  ttaeae  words:  **I  am  commissioned 


by  Robert  Franklin  to  say  to  tbe  jury  tbat 
be  19  In  thorough  accord  and  sympathy  with 
the  prosecution,  and  that  he  thinks  the  de- 
fendant gallty,  and  hopes  tbe  jury  will  hang 
blm  higher  than  Haman."   It  aHiears  that 
i  Robert    Franklin,    the    regular  common- 
I  wealth's  attorney,  did  not  participate  In  the 
prosecution  of  tbe  accused  because  of  alck- 
ness.  and  that  bis  place  was  siqiplled  by  the 
appointment  of  the  pro  tempore  attmney 
;  who  used  l^e  language  complained  of.  Hr. 
i  Franklin  was  not  a  witness  in  this  case. 
I  and,  if  he  bad  been,  he  would  not  have  been 
I  permitted  to  bare  expressed  an  opinion  of 
tbe  guilt  or  innocence  of  the  accused;  and 
hla  (^nlona  on  that  subject  whatever  they 
1  may  have  been,  were  wholly  Irrelevant  and 
incompetent;  and  the  facto  ttiat  be  .occupied 
a  bi^  official  position,  lliat  he  was  prevmt- 
i  ed  by  sickness  from  tbe  discharge  of  th» 
duties  imposed  upon  hlu  by  law  in  connee- 
tion  with  tbe  prosecution,  undoubtedly  gave 
to  this  message,  communicated  to  the  Jury 
bgr  his  substitute  In  his  closing  address,  nn- 
due  weight  and  was,  under  the  clrcumstan- 
I  ces,  very  prejudicial  to  the  righto  of  the  de- 
'  foidant   And  It  is  a  well-estobllshed  rule 
i  that  It  Is  error  sufficient  to  reverse  a  Judg- 
i  ment  tor  tbe  court  to  suffer  counsel,  against 
1  the  objsctkm  of  tbe  defendant  to  stete  facto 
not  In  the  evidence  or  pwdnent  to  the  Issue, 
and  the  evidence  of  which  would  have  been 
ruled  out   See  2  Enc.  PL  ft  Prac.  727; 
Kennedy  t.  Com.,  77  Ky.  860l 

One  of  tbe  grounds  r^d  on  in  the  mo- 
tion for  a  new  trial  made  In  the  court  be- 
low Is  that  the  court  erred  to  the  prejudice 
of  the  accused  In  refusing  to  sustain  hla  mo- 
tion to  flU  np  the  jury  box  by  persons  whose 
naimes  were  drawn  frun  the  Jury  wheel.  In- 
atead  of  directing  the  sheriff  to  aummcm  a 
mtedal  venire  after  the  csiglnal  panel  of 
jurors  had  been  exhausted.  This  motion 
was  supplemented  by  the  affldavlto  of  quite 
a  number  of  persons,  who  stoted.  In  sub- 
stance, that  tour  of  the  jury  who  tried  the 
defmdant  bad  formed  and  exinressed  the 
tqplnion  that  he  was  guilty  b^re  they  were 
accepted  <hi  the  panel;  and  that  this  In- 
fiHvnatlfm  was  not  communicated  to  the  de- 
fmdant  imtll  after  the  termination  of  tbe 
trial.  While  all  of  the  stotomento  contained 
in  these  afBdavlto  are  denied  1^  tbe  accused 
Jurors,  and  may  have  no  Just  tonndatlon,  yet 
tbe  fact  that  so  many  persona  could  be  found 
to  make  affldavlto  ao  circumstantial  In  their 
detail  of  facto  on  this  potot  lUustrates  the 
great  Importance,  to  a  case  of  this  character, 
of  using  every  precaution  to  secure  discreet 
and  Impartial  dtlaens  to  act  as  jurors.  Un- 
der section  281  of  the  CMmlnal  Code,  the  de- 
clsicm  of  the  trial  court  upon  the  motion  tor 
a  new  trial  la  not  subject  to  exceptions,  and 
consequently  It  will  be  unnecessary  for  us 
to  further  consider  this  question. 

Numerous  other  errors  are  complained  of. 
bnt  u  they  are  not  likely  to  occur  again, 
art  not  cmaldered  In  thia  <^nl<m.  But  for 
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error  pointed  out  and  discussed,  the  Judg- 
ment of  the  trial  court  Is  reversed,  and  the 
case  remandecl  for  a  new  trial  cooalstent 

with  tills  opinion. 

HOBSON,  J.  Judge  WHITB  aod  I  coDCor 
in  ibe  optai)oo  of  tbe  court  in  the  revival 
of  the  Jodgroent  In  this  case  on  the  ground 
that  the  particulars  of  tbe  shoottng  of  Bak- 
er by  appellant  should  not  have  been  admit- 
ted In  evidence,  and  that,  as  the  record 
stands,  the  statement  of  the  attorney  for 
tbe  state  tn  his  closing  speecb  set  out  in 
the  opinion  was  peculiarly  prejudicial.  Ap- 
pellant cannot  be  convicted  In  this  case  be- 
cause be  may  bare  committed  another  crime 
of  lllce  character;  and  proof  that  he  bad 
done  so.  or  even  such  an  impression,  might 
seffonsly  prejudice  him  before  the  jury,  who 
might  consider  that  such  pnxtf  showed  he 
was  the  character  of  person  who  would  com- 
mit snch  a  deed  as  that  chai^d  herein.  Ap- 
pellant Is  also  entitled  to  be  tried  by  the 
Jury  under  the  law  and  the  evidence,  and 
nothing  could  be  more  damaging  to  him 
than  for  the  Jury  to  get  tbe  Impression  that 
public  sentiment  was  to  tbe  effect  that  he 
was  guilty,  and  ought  to  be  bung.  We  also 
concur  In  tbe  opinion  of  tbe  court  that  the 
evidence  as  to  the  statement  of  Judge  Tina- 
ley  to  the  appellant  should  not  have  bem 
admitted,  and  that  the  instruction  as  to  the 
testimony  of  an  accomplice  should  have  used 
the  word  "accomplices."  instead  of  the 
words  "an  accomplice."  But,  under  the 
Tacts  of  the  case,  we  do  not  see  that  appel- 
lant was  seriously  prejudiced  by  either  of 
these  two  matters.  We  do  not  concur  In 
tiut  part  of  the  opinion  which  undertakes 
to  lay  down  the  proper  limits  of  cross^- 
.imlnation,  and  see  no  reason  for  discarding 
die  settled  practice  in  this  state,  supported 
by  a  niunber  of  decisions  of  this  court,  to 
follow  the  dictum  of  a  New  York  Judge  an- 
nouncing a  rule  that  is  not  followed  in  that 
state,  and  is  contrary  to  tbe  great  weight 
of  modem  authority.  We  therefore  dissent 
from  tbat  part  of  the  opinion.  The  Chief 
Justice  also  concurs  with  us  on  tbla  point. 

PAYNTBR,  O.  J.  (concurring  In  result). 
Two  things  are  as  certainly  established  by 
the  evidence  In  this  case  as  it  is  possible  to 
establish  anything  by  human  testimony.  One 
Is  that  William  Ooebel  was  assassinated 
while  peaceably  passing  through  the  state- 
bouse  grounds  to  discharge  his  duties  as  a 
member  of  tbe  Kentucky  senate;  the  other 
that  the  assassin  flred  the  fatal  shot  from  a 
window  In  the  private  office  of  Oaleb  Pow- 
ers, the  8ecretai7  of  state.  Under  the  In- 
dictment, and  under  the  well-established 
rules  of  practice  in  tbis  state,  James  Howard 
could  have  I>een  found  guilty  of  murder  if 
the  proof  showed  tbat  he  either  flred  the  fa- 
tal shot,  or  aided  and  abetted  another  In  do- 
ing so.  So  the  jury  was  authorized  to  And 
him  guilty  of  murder  If  the  evidence  wmr- 


ranted  n  in  reacMsg  tb»  ow<^ioii  that  he 
was  the  principal  or  an  alder  and  abettor. 
Tbe  indlctm«kt  (Aarges  tliat  the  appeUant 
James  Howard,  Henry  Yoatsey,  and  ottaers 
were  guilty  of  the  offense.  U  the  teatimonj 
showed  tbat  Youtsey  Ared  the  shot,  and  the 
Bi9)^ant,  Howard,  was  present,  aiding  and 
abetting,  he  wap  guilty;  if  it  slnwed  that  the 
appellant,  Howard,  flred  the  shot,  and  Yoot- 
sey  was  present,  aiding  and  abetting,  he  was 
gnllty.  Then  any  testimony  which  conduces 
to  show  either  of  them  to  tw  a  principal  or 
an  alder  and  abettor  was  competent  For  the 
purpose  of  considering  the  questions  which  I 
will  dtsenss  It  is  necessary  to  briefly  state 
some  of  tbe  evidence  offered  condaclug  to 
show  tbe  guilt  of  tbe  parties.  In  doing  so 
I  will  briefly  call  attention  ^  some  of  tbe 
testimony  against  Youtsey  and  the  appellant 
Howard.  WlUlam  Ooebel,  then  a  s«iator, 
but  afterwardA  declared  governor  by  tbe  leg- 
islature, was  shot  at  about  11:16  a.  m.  on 
January  30,  1900.  The  evidence  introduced 
by  tbe  ai^>eUant,  Howard,  conduces  to  prore 
tbat  be  left  his  home  (Manchester,  Ey.)  on 
tbe  morning  of  the  asth  of  January,  1900, 
and  rode  to  London,  Ky.,  arriving  Uiere 
about  2  o'clock  In  the  afternoon.  He  remain- 
ed there  during  the  night,  and  the  next  morn- 
ing went  to  Wlnchestw,  Ky.,  from  which 
place  be  came  to  Frankfort,  arriving  at  10:17 
a.  m.,  about  one  hour  before  the  assassina- 
tion. The  accused  claims  tbat  he  did  not  go 
to  the  state-bouse  square  until  in  tbe  afttt- 
noon  on  the  day  of  his  arrival;  that  upon  bis 
arrival  he  went  to  the  Board  of  Trade  Hotel, 
and  remained  there  a  short  time,  walked  to- 
wards tbe  State-house  grounds,  met  a  stran- 
ger by  the  name  of  Kobinaon,  and  engaged 
him  in  conversation,  and  returned  witti  him 
to  tbe  Board  of  Trade  Hotel,  wbere  he  was 
at  the  time  the  fatal  shot  wm  flred,  and 
wbere  lie  remained  ttntll  some  time  in  tbe 
afternoon,  when  he  went  to  the  state  bouse. 
His  defense  is  an  alibi.  He  claims  that  be 
was  notified  by  John  G.  White,  of  Winches- 
ter, to  come  to  Frankfort  with  the  view  of 
obtaining  a  pardon  tor  tbe  killing  of  George 
Baker,  for  which  offense  be  stood  Indicted. 
Ed  Parker  lives  at  London,  Ky.,  and  was 
on  his  imnd  in  the  case  wherein  he  waa  In- 
dicted for  the  killing  of  Baker,  and  also  ono 
of  his  attorneys.  He  testified  that  Howard 
passed  his  ofBce,  while  la  London,  on  his 
trip  to  Frankfort,  but  did  not  stop  to  sea  him; 
and  also  that  J.  G.  White  had  written  to  btni 
before  that  time  to  do  certain  tblogs  to  aid 
Howard  in  procuring  a  pardon,  and  that  he 
liad  not  done  the  things  which  White  request- 
ed him  to  do.  He  also  testiSed  that  he  did 
not  speak  to  Howard  while  in  London,  or 
endeavor  to  have  an  Interview  with  him.  I 
wUI  add  here  that  Howard  says  be  thinks  li>> 
talked  to  Parker  In  regard  to  tbe  matter; 
but,  if  he  did  not  talk  to.  him  then,  be  did 
not  advise  either  of  bis  attorneys  of  hi*  pur- 
pose to  come  to  Frankfort  to  get  a  pardon, 
or  ask  their  aid  hi  the  matter.  John  BitA- 
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«ttB  testlfled  that  be  wu  in  tte  igrleiilbinl 
office  on  the  day  before  the  assaaalaatloii,  and 
mm  coBTemtloB  wltli  TontBer  u  to  ttae 
emitest  that  waa  ttien  pendii^  before  the  leg- 
isletnre  for  the  oOce  of  goTeraor,  wherein 
William  Ooebel  was  contestant  and  W.  S. 
Taylor  eontestee,  and  Youtsey  aald:  *me 
way  to  aettie  It  waa  to  put  Ooebel  out  of  the 
way»  and  that  be  had  $100  of  his  own  monejr 
•to  hare  It  done,  and  he  tbonsht  tbvre  were 
ten  or  elevoi  others  that  wanted  it  done  aa 
mncb  aa  he  did;  and  he  thancht  it  could  be 
4(nie  fn»n  executive  building,  and  the 
man  who  did  It  escape  trough  the  beae- 
ment,**  He  alao  testified  that  15  or  20  mioh 
utes  before  the  diootlug  Tontsey  rushed  into 
the  agricultural  building,  and  said  for  some 
•of  them  to  come  witii  blm;  that  he,  ti^ther 
with  others,  went  to  tfie  executiTe  bnlldlng. 
and  Yontsey  statlimed  them  at  the  foot  of 
the  stairway  on  the  Inside  of  the  building, 
and  told  them  that  aomethlng  waa  gtrtng  to 
happen,  and  for  them  to  stand  there,  that 
there  would  be  a  man  come  down  among 
tbem,  and  for  them  to  scatter  off  tt^ther; 
that  the  witness  reeli&ed  something  was  go* 
Ing  to  happen,  and  left  the  men  standing  at 
that  place,  and  left  the  building.  It  also 
pears  that  the  stairway  where  the  men  wm 
statltmed  waa  near  the  door  leading  into  Uie 
prirote  offlce  of  the  secretary  of  state  from 
the  hallway.  It  la  proven  by  Lewis  Smith, 
who  knew  Youtaey  well,  that  Immediately 
after  the  shooting  he  (Youtaey)  ran  down  the 
stairway  which  leads  to  the  basement  from 
a  point  near  a  door  In  the  secretary  of  state's 
office;  that  he  went  on  through  the  basement. 
It  Is  proTen  by  Ed  Tboaq^son,  Jr.,  that  sluxt- 
ly  thereafter  Youtaey  waa  seen  to  enter  tiie 
CKCutire  building  from  the  Lewis  street  en- 
trance. It  Is  proven  by  Walter  Day  that 
some  days  befora  the  assassination  Youtsey 
told  hfm  that.  If  he  could  get  $300;  he  could 
settle  the  coatest.  W.  H.  Onltmi  testlfled 
that  some  time  before  the  assassination  he 
saw  Youtsey  with  a  box  of  cartridges  in  hia 
liand;  that  he  told  him  he  had  a  scheme  by 
which  he  thought  he  ooald  kOl  Ooebel,  and 
showed  him  a  cartridge,  and  said  he  thought 
It  would  be  the  thing  to  do  it  witti;  that  he 
had  a  key  to  the  secretary  of  state's  ofltee; 
fliat  he  could  get  In  whenever  he  wanted  to; 
that  he  had  examined  a  window  In  that  of- 
fice, and  that  he  could  be  killed  from  that 
window,  and  no  one  would  know  anything 
about  It;  that  be  could  pull  the  blind  dowa 
a  certain  distance,  fire  the  ahot  aod  get  out 
through  the  basement;  and  said  that  he  had 
smofcelesB  cartridges  that  fired  ateel  taUa, 
and  opened  a  box  and  ahowed  them.  The 
window  bllnda  In  the  private  offlce  of  the  sec- 
retary of  state  ware  dlaeovered  to  be  down 
Immediately  after  the  shot  was  fired.  Whar- 
ton Goldoi  taatifled  that  he,  Jcdm,  and  Caleb 
Powers  left  for  Louisville  In  the  mwning  of 
the  day  of  the  assassination,  and  that  John 
PowsEB,  a  bPother  of  Oaleb  Powers,  had  giv- 
«n  YovtMy  a  kay  to  a  dowr  In  the  aecretaiy 


ttf  state's  office.  Some  of  the  testimony  tend- 
ing to  eatabUdi  the  guilt  of  Howard  la  aa 
tollows:  W.  H.  Cnlton  testlfled  ttiat  dnring 
the  evenhig  of  the  day  of  the  aasasalMtlea 
he  met  Jim  Howard  hi  the  agrlcultDial  at- 
flee,  and.  after  greeting  him.  he  said  to  How- 
ard he  waa  glad  to  see  him,  and  ad»d  him 
when  he  came,  and  he  lauded,  and  sold,  *'I 
have  been  here  a  week,"  and  Onltni  said,  "I 
have  never  seen  yon."  He  again  lal^|led, 
and  said,  "I  know  that."  Aftwwaida  ttey 
were  in  the  aeeretary  of  atate'e  office  togeth- 
er, aud  Cnlton  says  while  they  were  stand- 
ing there  Howard  pulled  out  some  cutrldges 
In  hla  haad,  and  aald,  "These  are  pistol 
cartridges."  and  then  put  tiiem  back,  and 
pulled  out  another  cartridge,  and  said,  "That 
ia  a  Windiester  cartzldge,  a  Winchester  46, 
and  shoots  smofceleaB  powder."  He  asked 
him  what  he  meant  by  it,  and  ha  aald  noth- 
ing. Witness  further  testified  that  Howard 
aald  "Ooebel  would  die,  b«t  aald.  if  there 
had  been  aomethlng  w  oliier  on  the  cartridge, 
he  would  have  died  Immediately,— something 
of  diat  klnd^— but  aald  be  would  die  anyhow." 
He  alao  testified  that  Ifoward  told  him  that 
he  had  been  at  the  Capital  Hotel,  where 
Ooebel  was  carried  after  be  was  shot,  and  in 
BpeakUig  of  Ooebel  he  said.  "Damn  him,  he 
wlU  die  anyhow.**  The  witness  a^  testi- 
fied that  Howard  pointed  to  the  tree,  and 
said:  "  'Some  guys  didn't  understand;'  bat 
he  said.  'Do  you  see  that  tree?  If  you  want 
to  make  a  dead  shot  at  a  moving  ob^eiA,  take 
a  aigbt  on  that  tree,  and  winea  ttie  object 
passes  by  you  will  mske  a  dead  shot  every 
time.* "  This  latter  statement  la  important, 
as  the  body  of  the  deceased,  at  the  time  the 
shot  was  fired,  was  In  line  with  a  hack  berry 
tree  viewed  from  the  windows  In  the  oflice 
of  the  secretary  of  state.  The  witneaa  alao 
teadfled  that  Howard  said,  **Bie  had  always 
heard  Jack  Ghlnn  was  conaldered  a  brave 
man,  but  you  ought  to  have  seen  that  son  of 
a  i>—  run  when  that  shot  was  fired  oat 
there;**  whereupon  the  witness  asked  him 
bow  he  knew;  and  Howard  rqitted.  "Don't 
aMk.  me  any  fool  questions."  Jack  Ohinn 
was  with  Ooebel  when  be  was  shot  Whar- 
ton 0<^en  testified  that  on  ^  morning  of 
the  81st  of  January,  1900^  he  had  a  conver- 
sation with  Jim  Howard  In  regard  to  Jack 
Ghlnn.  In  which  Howard  aald,  "I  understand 
Jack  Chlnn  Is  a  great  race  hoiae  starter,  but 
he  never  started  a  hinrse  that  could  run  as 
fast  OS  he  can;"  whereupon  Oolden  aaked 
him  how  he  knew,  and  Howard  replied,  "I 
ou^t  to  know;  he  waa  with  Ooebel."  He 
also  testlfled  that  on  Oie  same  morning  How- 
aid  expressed  a  desire  to  Join  the  military 
company  of  which  John  Powera  waa  cq;italn. 
John  Powers  agreed  to  it,  and  said  for  How- 
ard to  get  aome  blanketa,  bat  Caleb  Powers 
advised  them  not  "to  take  Jim  into  the  com- 
pany." James  S.  Stubblefield  was  dqmty  aa- 
aesaor  of  Clay  comity  under  Howard,  and 
some  two  «■  three  daya  batwe  Howard  left 
Cor  Frankfort  be  had  a  conversation  wtth 
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him,  In  wlUcb  tae  said:  "Jim.  I  beUeve  I  will 
write  down  and  get  Got.  Taylor  to  give  me 
a  captain's  place  to  get  up  a  company  liere, 
and  take  a  number  of  men  down  there  to 
flgtat  Jim  said,  'You  can't  fight;  you  can't 
stand  up;'  and  said,  *I  am  attending  to  that 
I  am  getting  letters  every  once  and  a  while 
from  Taylor,  and  I  will  attend  to  that.'  "  He 
testified  that  on  Howard's  return  from  I<'rank- 
fort  tae  came  to  his  house  one  night  to  get 
the  witnesa*  son  to  take  a  horse  to  Loodon. 
During  the  time  he  was  there  witness  re- 
marked to  him  that:  "Tou  have  had  a  patch 
of  fun  at  Frankfort,"  and  he  said  "Yes,  we 
have  bad  hell,  and  cleaned  up  the  patch." 
Witness  then  said,  "Jim,  what  do  you  mean 
by  cleaning  up  the  patch?'  He  said,  "Yon 
know  whenever  I  look  through  the  sights  of 
my  pistol  or  gun  I  always  get  meat  or  mon- 
tjr-<mei  and.  by  Qtid!  this  fime  I  have  got 
both."  Witness  testified  that  he  had  a  sub- 
sequent converaatlon  with  Howard,  and  gives 
It  as  follows:  ***JIm,  I  have  been  studying 
about  the  conversation  we  had  the  other 
night  Do  you  mean  to  say  yon  killed  Goe- 
beir  He  said:  'By  God!  I  mean  Just  what 
I  said.'  I  said  then:  'Jim,  you  ought  not  to 
talk  so  much.  Yon  will  get  yourself  In  trou- 
ble.* He  said:  *By  God!  my  friends  won't 
go  back  on  me,  and,  If  they  want  me,  let 
them  come  and  get  me.  By  Ood!  five  hun- 
dred men  can't  take  me  oat  of  thla  town.' " 
Robert  Allen  testified  that  he  had  a  ccmversa- 
tlon  with  Howard  in  regard  to  the  asaasslna^ 
tlon  of  Goebel,  in  which  Howard  said,  *'I 
know  the  Identical  man  that  did  it  and  thank 
the  God  above  for  it"  Afterwards  Howard 
came  to  this  witness,  and  wanted  to  explain 
the  previous  conversation  which  they  had 
had,  and  said  that  he  meant  to  say  that  tae 
knew  wtao  had  Indicted  blm,  and  tae  thanked 
tbe  God  above  for  It  This  explanation 
seems  to  have  been  made  from  ttae  fact  that 
some  mie  wtao  was  present  wtaen  he  had  the 
first  conversatlm  had  suggested  that  he 
ought  not  to  have  said  what  he  did  to  ttae 
witness.  Jotan  L.  Jones  vras  Introduced  as  a 
witness,  who  testified  that  on  the  morning 
after  the  sbooting  of  Goebti  Jim  Howard 
came  to  where  he  was  cooking  brenk&st,  and 
attracted  bis  attention  by  giving  bim  a  slap 
on  the  beck,  and  In  the  conversation  the  wit- 
neas  lold  blm  tbcre  was'nothlng  In  the  sboo^ 
Ing  of  Goebel,  and  he  replied  there  was,— 
"that  he  was  shot  by  n  damned  dead  shot" 
^e  witness  testified  that  after  the  death  ct 
Goebel  he  had  another  conversation  with 
Howard,  in  which  tae  aald,  "Didn't  I  tell  yon 
he  was  shot  by  a  dead  tAiotT*  and  farther 
said  that  "whenever  he  shot  he  shot  to  kUl." 
G.  T.  Jones,  son  of  John  L.  Jones,  testified 
that  Howard  said  to  him.  In  response  to  a 
suggestion  that  Goebel  was  not  sbot  "Yes, 
he  was,  and  he  was  shot  a  deadner."*  James 
F.  Dalley,  Charles  Bowni,  and  R.  O.  Arm- 
strong testified  that  a  few  mlnntea  after  the 
shooting  Jim  Howard  and  some  other  men 
atood  on  the  steps  of  the  executive  building 


(some  of  whom  had  guns  In  tbelr  bandi)  lor 
the  purpose  of  ^v^tlng  any  me  from  en- 
tering that  building.  Dalley,  Howard,  and 
Armstrong  recognised  the  defendant  How- 
ard, as  being  one  of  the  men  standing  on  the 
steps  at  the  time  stated.  E.  T.  Llllard,  Jr., 
testified  to  the  similarity  In  the  appearance 
of  ttae  defendant  Howard,  and  one  of  ttae 
men  whom  tae  had  seen  oa  the  stsps  of  the 
executive  building;  that  the  man  he  had  tak- 
en to  be  Jim  Howard  was  a  man  with  ■  cast 
In  one  of  his  ^es,  but  It  did  not  afqpear  so 
marked  at  the  time  tae  testified  as  on  the 
day  he  saw  him  on  the  steps.  Bowman 
Gaines  and  Ben  Rake  testified  that  shortly 
after  the  shooting  they  saw  a  man  jump  over 
the  fence  hack  of  the  executive  building  iutj 
Clinton  street  and  go  down  that  street;  that 
they  recognized  the  defendant  Howard,  aa 
being  ttae  man  whom  they  had  seen.  These 
witnesses  all  testified  fhat  he  had  a  daric  or 
brown  stubby  mustadie  at  that  time. 

The  defendant  did  not  offer  any  witnesses 
who  said  they  were  present  at  the  time  Dai- 
ley  and  others  testified  that  the  defendant. 
Howard,  was  on  the  steps  of  the  executive 
building.  This  testimony  is  sought  to  be  im- 
peached by  the  testimony  of  two  witnesses 
who  say  that  Howard  was  in  the  office  of  the 
Board  of  Trade  Hotel  when  the  shot  was  fir- 
ed, and  also  by  the  testimony,  of  some  of 
Howard's  acquaintances,  to  the  effect  that 
he  had  not  been  wearing  a  mustache  Cor 
some  time  before  he  came  to  Frankfort  The 
testimony  of  these  witnesses  that  Howard 
had  not  been  wearing  a  mustache  may  be 
substantially  true,  and  still  the  Jury  may  not 
have  CMiduded  that  It  Impeached  the  testi- 
mony of  the  witnesses  offered  by  the  com- 
monwealth to  show  that  tae  was  at  the  exec- 
utive building  at  the  time  of  the  shooting. 
It  may  have  been  Inferred  by  the  jury  that 
a  few  days*  growth  t>f  beard  gave  him  the 
a]Kiearance  of  having  a  short  stubby  mus- 
tactae  at  the  time  the  witnesses  for  the  com- 
monwealth claimed  to  have  seen  him  on  ttae 
steps  of  the  executive  building.  One  wit- 
ness for  the  commonwealth  testified  tbat  on 
ttae  nlgbt  following  the  shooting  tae  saw  the 
accused,  Howard,  and  he  had  the  appearance 
of  bavlng  been  freslily  shaved.  Ttae  com- 
monwealth Introduced  two  or  three  witness- 
es, wtao  testified  that  iMlther  Howaztl  nor 
his  aUbl  witnesses  w«e  In  the  office  of  ttae 
Board  of  Trade  Hotel  at  ttae  time  the  shot 
was  fired.  The  jury  might  taave  reasonably 
etmclnded  ttaat  ttae  evidence  offered  to  estab- 
lista  the  alibi  was  completely  destroyed  by 
the  evidence  of  ttae  commonwealth.  Ttae 
Juiy  had  the  right  to  draw  any  reasonaMe 
Inference  that  conld  taave  been  drawn  from 
the  statement  which  Howard  made  that  "tae 
remained  away  from  tlie  state  taonse  until 
late  in  ttae  afternoon  on  the  day  ot  tiie  shoot- 
lng.  The  Jury  may  have  regarded  the  state- 
ment as  bailee  discredited  from  the  fact  that 
Howard  had  reason  to  believe  tae  had  friends 
at  ttae  state  taonse^  and  naturally  would  have 
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gone  th»e  on  that  account,  and  also  In  re- 
^id  to  the  baalneaa  whicb  be  claims  brou^t 
him  to  Frankfort  The  Jury  may  have  at- 
tached aome  Inqportance  to  the  fact  that  Oa^ 
leb  Powers  objected  to  blm  Joining  John 
Powers*  company  on  the  morning  after  the 
assassination.  It  is  claimed  that  the  testi- 
mony of  Jirtm  li.  Jones  la  not  worthy  of 
credit,  because  he  had  been  in  the  peniten- 
tiary on  two  occasions  for  manslaughter, 
and  that  he  had  been  looking  up  testimony 
for  the  prosecution  on  promise  that  he  would 
be  paid  for  bis  services.  It  Is  claimed  that 
Stubblefleld's  testimony  was  Impeached  by 
proof  6f  bad  character,  and  by  proof  that  be 
had  made  statements  Inconsistent  with  those 
made  upon  the  witness  stand.  Btabblefield 
had  been  a  school  teacher,  deputy  sheriff, 
and  deputy  county  assessor  under  the  ac- 
cused, Howard.  He  states  the  drenmstan- 
ces  under  which  he  disclosed  the  statemokta 
which  be  dainu  Howard  made  to  him.  He 
went  to  Glndnnatl,  and  It  was  reported  In 
Clay  county  that  he  was  making  stetements 
showing  Howard's  connection  with  the  kill- 
ing of  OoebeL  At  this  Howard's  friends 
became  Incensed,  and  the  witness  was  adrli^ 
ed  to  leave  the  county,  or  he  would  be  kill- 
ed. After  this  he  says  he  concluded  to  tell 
what  Howard  stated  to  him,  but  saya  be  had 
not  done  so  prerions  to  that  time.  His  own 
testimony  shows  that  he  did  not  condemn 
Howard  Ua  killing  Goebel.  if  he  did  !t.  but, 
on  the  contrary,  at  the  time  of  the  convera&- 
tlon  and  afterwords,  would  have  protected 
him.  If  possible,  from  prosecution  therefor. 
Jones  and  Stnbblefleld  are  the  kind  of  men 
to  whom  one  might  sunq^ose  Howard  would 
give  faia  confidence  If  he  had  killed  GoebeL 
He  never  would  hare  made  such  an  admla- 
8l<m  to  a  man  in  his  neighborhood  who  ab- 
horred mmrder.  and  believed  that  murderers 
sbonU  be  punished.  The  Jury  that  tried 
Howard  would  not  have  subjected  tteelf  to 
the  charge  of  faulty  rwumlng  If  it  bad  con- 
cluded that  Jones  and  Stnbblefleld  were  not 
flrst-class  citizens,  but  were  the  kind  of  men 
that  Howard  would  have  naturally  selected 
for  the  purpose  of  Importing  the  tect  that  he 
had  killed  Goebel. 

I  have  called  attention  to  the  leadl^c  f^cta 
at  the  case  with  the  view  of  showing  that 
an  emr  slightly  prejudicial  to  the  defendant 
would  not  Justus  a  reversal  of  this  case,  be- 
canse  the  Code  of'  Practice,  which  confers 
Jurisdiction  upon  tbSa  court  to  review  the  ac- 
tion of  the  lower  court  In  criminal  cases, 
gives  the  court  the  power  to  determine  from 
all  the  facts  in  the  case  whether  the  substan- 
tial righto  of  the  accnaed  have  been  preju- 
diced by  the  actI(Hi  of  the  lower  court  On 
the  examination  in  chief,  the  accused,  How- 
ard, deslied  to  show  the  puipose  for  which 
he  came  to  Frankfort  and  to  do  so  the  fol- 
lowing questions  were  propounded  by  his  at- 
torney, and  the  following  answers  were  made: 
"Q.  When  were  yon  here  again?  A.  I  came 
here  mi  the  90th  January.   Q.  Is  there  an  In- 


dictment pending  against  yonT  A.  7es,  sir; 
I  am  indicted  in  Clay  county.  Q.  Foe  what? 
A.  kor  kUllng  George  Baker.  *  *  •  Q. 
What  did  you  come  down  here  cm  the  30th 
for?  A.  I  came  here  to  try  to  get  a  pardon. 
Q.  Vm  what?  A.  For  the  klllbig  of  George 
Baker."  On  cross-examtnatton  the  witness 
was  asked:  "Q.  Was  not  he  an  old  man,'un- 
armed,  wiOi  his  hands  up,  begghig  yon  for 
God's  sake  to  spare  his  life?  A.  I  could  not 
say  whettor  be  vns  unarmed  or  be^ng.  1 
do  not  remember  very  moch  about  him."  It 
Is  Insisted  that  tJxIa  queatl<m  was  an  impn^er 
one.  and  the  answer  thereto  was  prejudicial 
to  the  defendant  For  ttie  purposes  of  what 
I  wHl  say  with  reference  thereto,  I  will  con- 
cede that  it  was  an  improp^  questkm;  but 
whether  It  was  prejudicial  c«  not  i>  Ttow  of 
the  facts  developed  in  the  record,  la  mtir^ 
a  different  question.  The  accused  testified 
that  he  was  indicted  in  the  Clay  drcnit  court; 
ttMt  be  came  to  Fnnkfort  to  get  a  pardon 
for  "the  killing  of  Baker."  It  will  be  ob- 
snved  that  Howard  testified  that  he  had 
killed  Baker;  that  he  vas  indicted  for  It; 
that  hia  plea  was  "emotional  Insanity."  He 
did  not  claim  that  be  had  killed  Baker  In 
self-defense,  but  that  he  had  done  so  when 
he  was  insane.  On  cross-examination  of  two 
or  three  witnesses  by  Howard's  attomi^  the 
witnesses  were  made  to  stoto  substantially 
that  the  accused  had  killed  Baker.  The  Jury 
had  before  ttiem  teettmony  that  he  had  killed 
baker,  that  he  was  Indicted  for  it  that  he 
had  no  defense  except  emotlcmal  insanity, 
and  that  be  bad  applied  to  Gov.  Ta^or  f6r 
a  pardon  for  the  kUlIng  of  Baker;  tiius  call- 
ing the  ju^'s  attention  to  the  fact  that  he 
was  unwilling  to  be  tried  by  s  Jury  of  his 
peers  m  the  charge  of  Isiillag  Baker.  Now, 
with  all  these  facto  hetore  the  jury,  together 
with  the  facto  tbat  I  have  recited  above.  I 
do  not  think  the  answer  which  be  made  to 
the  objectionable  question  prejudiced  hfm  In 
the  mind  of  the  Jury.  The  answer  was  not 
an  acknowledgment  that  he  had  killed  Bakor 
under  the  circumstance  Indteaited  by  the  ques- 
tion, for  he  said  he  could  not  remember  very 
much  about  Baker,  which  answer  is  consist- 
ent with  his  plea  of  emotional  Inaanity. 

It  la  urged  that  the  testimony  of  one  W. 
D.  Weaver,  late  superintendent  of  schools,  la 
relation  to  what  Judge  Tlnsley  said  to  the 
accused,  Howard.  Is  Incompetent  and  prcdu- 
dldaL  He  teatlfied  In  regard  to  Howard's  re- 
turn from  Frankfort  and  what  took  place  hi 
the  court  house  at  Ixmdon.  He  said  Howard 
came  la.  shook  hands  wltti  some  present 
passed  on  to  Judge  Tipsley.  and  the  judge 
said.  "Good  morning,  Jim,"  reaching  his  hand, 
and  be  said.  "I  am  glad  to  see  you,"  and  they 
greeted  each  other.  The  Judge  said,  "^m.  I 
want  to  compliment  you  on  what  you  did  In 
Frankfort"  Following  the  foregcUng  atote- 
ment  the  witness  was  adced.  "What  did  Jim 
Howard  do?"  He  answered,  "He  nodded  his 
bead,  and  passed  on.  Howard  did  not  open 
bis  month."  From  the  testimony  ut  Weaver, 
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Jndse  Tlnsley  did  not  mentloa  anything  which 
Howard  bad  done  at  Frankfort.  He  slmplr 
said  he  beard  of  him  through  bla  ion,  who 
waa  a  member  ot  a  military  company  at 
Frankfort  Tbe  employment  of  the  word 
"compliment"  would  Indicate  that  Tlneley  de- 
sired to  commend  him  for  some  act  If  How- 
ard had  accommodated  the  son  of  Judge  Tins- 
ley  wbUe  at  Frankfort,  he  neT«r  would  have 
Uianked  him  by  saying  that  he  desired  to 
compliment  him  fw  what  he  had  done. 
There  is  nothing  proven  in  this  record  to 
show  that  Howard  did  anything  at  Frankfort 
worthy  of  mention  unlees  the  testimony  tends 
to  cooaect  blm  with  the  assassination  of  Qoe- 
b^  It  is  true,  the  witness  says  tbat  How- 
ard said  nothing,  simply  nodded  bis  head. 
Tbe  nod  did  not  indicate  that  he  was  adverse 
to  receiving  vrotAt  of  compliment  flrom  Judge 
Tbuley,  but,  on  tbe  contrary,  It  would  imply 
that  be  waa  willing  to  accept  the  compUment 
wbieb  the  Judge  gave  him  for  what  he  did 
at  Frankfort.  It  Is  bnt  jnst  to  Judge  Tina- 
ley  to  say  that  he  denies  lie  used  tbe  lan- 
guage Impated  to  him  by  the  witness  Wea- 
ver; but  in  my  opinion,  the  Jury  should  be 
allowed  to  determine  what  If  any,  weight 
shetrid  bp  flven  to  this  testimony.  If  How- 
ard had  failed  to  nod  his  bead,  thea  I  would 
fittj  that  tbe  testimony  was  Incompetent. 

While  I  think  tbe  Instractlon  on  tbe  sub- 
ject of  the  effect  to  be  given  the  testimony 
of  accomplices  cooid  have  been  somewhat  im- 
proved by  a  little  change  in  its  phiueology.* 
yet.  foe  the  reasons  whicb  are  given  In  tbe 
diaseotiDg  opinion  this  day  delivered  in  the 
caae  of  Foweca  v.  Com.,  61  S.  W.  73S,  I  do 
not  think  it  was  mlaleadlng  to  the  Jury. 

Thwe  la  another  question  In  the  caae  that 
has  given  me  some  concern,  and  tbat  la  tbe 
•bdaetJooable  remarks  made  by  Mr.  Williama, 
In  his  closing  a^ment  to  tlie  Jury,  with  ref- 
erence to  the  oiHQlon  <^  tbe  conunonweoltb's 
attecney,  Mr.  Franklin,  as  to  t^e  guilt  of  the 
siCtfnsed,  and  the  penalty  which  should  be  Ib- 
flieted  upon  hLBk.  Wfaaterer  the  opinion  of 
the  court  may  be,  or  toy  Individual  opinion, 
as  to  the  guilt  ot  the  accused,  he  is  oitltled 
to  haive  a  fair  trial,  and,  as  I  cannot  deter- 
mine wiOt  reasonable  certainty  as  to  what 
might  have  been  the  effect  of  the  remarks  on 
tbe  mind  of  the  Jury.  I  do  not  dissent  from 
the  conclo^ou  of  tlse  court  that  the  defendant 
la  entitled  to  a  new  trial. 


STACKER  V.  LOTTISVILLH  &  N.  R.  CO. 
(Supreme  Court  of  TenoesMe.   Feb.  16,  1901.) 

RJULROADS-NBOLIGBNCB— CHILDREN— TU  RN- 
TABLBS— EJVIDBNCB— APPBAIv— EXCBP- 
TION— ASSIGNMENTS  OF  ERROR. 

1.  Wbere,  on  appeal,  the  pages  of  tbe  record 
on  which  tsstlmooy  rejected  by  the  trial  court 
and  exceptions  to  the  rcjectione  are  to  be  found 
are  not  given,  aBsignments  of  error  on  such  rul- 
ings cannot  t>e  considered. 

Z.  Aasignments  of' error  on  the  court's  refusal 
to  allow  witmssM  to  answer  cannot  be  consid- 


ered where  It  does  not  appeu  what  Oe  wit- 
nesses would  have  stated. 

3.  Where  no  exceptions  were  taken  to  flic  ad- 
mission of  testimony,  assignmenta  of  tsroT  baaett 
on  Bucfa  admission  cannot  be  considered. 

4.  Refusal  of  an  instroction  is  immaterial- 
wbere  the  court  correctly  charged  on  the  feature 
of  the  case  to  which  the  Instmctioa  related. 

5.  A  hoy  of  12  waa  injured  by  his  foot  beinc 
caught  in  a  raiiroad  torntable,  and  he  testified 
that  be  was  called  by  an  employe  of  the  road  to 
the  turntable  to  assist  in  revolving  it  and  he 
was  corroberated  by  two  boys  who  were  with 
him.  Three  or  four  employfis  testiBed  that  th« 
boys  were  not  called,  and  that  If  they  were 
there,  they  were  so  concealed  as  not  to  be  seen. 
There  waa  evidence  the  boys  had  often  been 
warned  by  employfis  to  keep  away  from  the  turn- 
table. Held,  that  a  verdict  for  defendant  waa 
supported  by  the  evidence. 

Appeal  from  circuit  court  Montgomery 
county;  W.  M.  Brandon,  Special  Judge. 

Action  by  Oeori;e  Stacker  against  tbe 
LoulsTilie  &  NashTlUe  Railroad  Company. 
From  a  Judgment  in  favor  <tf  defendaat. 
piaintlfT  appeals.  Afllrmed. 

Fort  &  Scales,  for  appellant  Lneh  &  8rt- 
age,  t<x  r^iKmdent 

WIUCES,  J.  This  is  an  action  for  dam- 
ages for  perstmal  injuries.  It  was  brouglit 
by  an  Infant,  through  his  next  friend.  There 
was  a  trial  before  a  Jury  ift  the  court  below, 
ajftd  verdict  and  Judgment  (or  the  defendant 
and  pliUntilT  has  appealed  aad  aiaigMd  er- 
rors. 

Tbe  second,  third,  fourth,  and  fifth  aaslgn- 
ments  are  to  the  refusal  of  the  oourt  to  allow 
a  certain  line  of  testimony,  to  show  the  habit 
and  custom  of  the  defendant  and  tbe  gen- 
erai  conduct  of  the  emi^oyte  of  the  road  to- 
wards children,  and  their  conduct  towarda 
plaintiff  on  previous  ocoaaiona.  Tbe  paf^ea 
ot  the  record  where  this  evidence  is  to  be 
found,  end  exceptions  made  to  the  ruling 
of  the  court  thereon,  are  not  given,  so  that 
the  assignment  does  not  comply  with  the 
roles.  Looking  to  the  record,  however,  we 
find  Mveral  instances  where  such  evidence 
was  given  and  disallowed,  but  In  none  of  the 
instances  does  It  appear  what  the  witness 
would  hare  stated  if  allowed  to  answer  the 
qneations.  It  is  true  tbat  counsel.  In-  mak- 
ing bis  exceptions,  said  that  he  expected  the 
witneai  to  state  further  CactSt  bnt  whether 
the  wttneaa  would  have  met  these  cxpecta- 
tlona  of  coonsel  doea  not  appear.  These  as- 
signmenta.  therefore,  for  both  reasons  stated, 
cannot  be  considered.  But  in  addition,  it 
appears  that  plaintiff,  George  Stadcer,  waa 
allowed  to  iffove  that  he  had  been  often 
called  upon  to  help  turn  tbe  engine  by  the 
employes  of  tbe  road,  so  that  this  testlraony. 
though  incompetent  did  get  into  the  record. 

It  is  said  that  the  court  eired  in  allowing 
third  persons  to  state  what  the  boy's  mother 
said  to  him  soon  after  he  woa  hurt— to  the 
effect  that  she  had  warned  him  to  keep  away 
from. the  turntable,  and  that  he  was  hard- 
headed.  The  pages  where  this  teatlmony  Is 
to  be  found  are  not  given,  but  In  euminlng 
the  record  we  find  tbat  two  or  mora  wit- 
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ncMM  mn  asked  u  to  tlie  Btatemeots  made 
br  the  iDotber;  bnt  no  exceptions  -were  made 
to  tlie  qneBtlon  or  answer,  so  far  as  we  can 
■ee  from  ttae  record,  and  for  these  reasons 
tliU  asslgnineBt  Is  not  wdl  made. 

It  la  said  the  court  erred  In  not  charging 
the  Jnr7  that  a  minor  is  only  charguable  with 
negligence  to  a  degree  equal  to  bis  capacity 
for  dtacemlttg  danger.  It  does  not  appear 
that  the  trial  Judge  was  asked  to  charge  this 
language.  He  did  charge  upon  the  feature 
of  tlw  crae  presented  by  this  request,  and. 
as  w«  think,  correcUy,  and  tiiere  Is  no  error 
In  this  assignment. 

It  is  said  there  is  no  evldeaoe  to  support 
tbe  TOTdict  The  plaintiff  was  a  boy  alwut 
12  jeun  of  age.   His  foot  was  caught  at  a 
turntable  and  slightly  Injured.   His  version 
is  that  be  was  called  by  the  emwioj^a  of  the 
road  to  come  to  the  turntable  and  assist  in 
pnsfatng  the  engine  around.   In  this  he  Is 
corroborated  by  two  other  boys  about  bis 
age,  and  who,  It  appeal's,  were  with  him. 
On  the  contrary,  three  of  tbe  company's  em- 
ployfis,        were  present  and  handling  the 
engine,  state  that  they  did  not  see  tbe  boys 
there;  that  th«y  wen  not  called  or  Invited 
to  come  to  the  turntable,  and.  If  tbey  were 
tbere,  they  were  so  concealed  as  not  to  be 
seen.   It  appears  from  the  proof  that  these 
and  other  boys  bad  often  been  wai-aed  away 
from  this  turntable  by  employte  of  the  road, 
and  told  that  It  was  dangerous;  and  the  evi- 
dence tends  to  show  that  they  kept  them- 
selves out  of  sight  of  the  employes  on  this 
occasion,  and  were  not  seen  until  the  acci- 
dent occurred.  There  were  two  theories  of 
the  case  presented  to  the  Jury,— one.  that  the 
boys  were  invited  or  told  to  come  to  the 
engine,  and  help  to  push  It.  ty  the  railroad 
employes,  and  plaintiff  was  hurt  while  so 
doing;  and  the  oUier  Is  that  tbe  tioys  were 
often  warned  to  stay  away  from  the  tnm- 
table,  and  were  present  on  this  occasion  with- 
out tiiie  knowledge  of  the  rsJIroad  employes. 
Both  fheoiles  were  suMwrted  by  some  evi- 
dence. The  Jury  has  given  credit  to  that  of 
tbe  road,  and  Uiere  Is  evidence  to  sustain 
it;  and  tte  Judgment  of  the  court  below  is 
affirmed,  with  costs. 


PATNR  V.  PAYNffl. 
fSapreme  Court  of  TennesBM.  MarCh  9,  1901.) 

orVOHCE— DEPENDANT'S  PR OPBRTT— ATTACH- 
MENT —  ACTION  —  DIBMTSSAI,  —  ATTORNKY'S 
PBIU— LIBN— rannON—HAJNTDNANOB. 
Plahitiff  filed  &  bill  for  divorce,  and  de- 
fendant's property  was  attached  by  order  of  the 
chancellor.   Subseciuently  plaintiff  dismissed  the 
aotion,  and  her  attorneys  filed,  a  motion  to  he 
alkwed  a  lien  on  the  attached  property  for 
their  fees,  wbteh  was  denied,  and  six  montba 
after  the  dismissal  the  attorneys  filed  a  petition 
in  the  divorce  snlt  settinp  np  n  lien  on  the  at- 
tached property.   Held,  that  there  could  he  do 
recoverv  under  such  a  petition,  but  an  oEigrioal 
bUl  rauat  be  filed. 

Appeal  from  chancery  court,  Trousdale 
county;  J.  B.  Oribble,  Chancellor. 


Action  by  Maggie  Payne  against  atchard 
B.  Payne  for  a  divorce.  From  a  decree  oi 
tbe  court  of  duuiceiT  awe<sls  reversing  an 
order  refusing  a  petition  by  plaintiff's  attor- 
neys fbr  a  Hen  for  tbefr  fees  on  property 
attached  In  tbe  divorce  proceedings,  d^end- 
ut  and  tbe  attorneys  both  appeal.  Bevers- 

•d. 

Dlsmukes  A  Foust  and  McMurray  &  Mc- 
Mnrray,  for  complainant  James  T.  Miller, 
for  defendant. 

WILKES,  jr.  This  is  an  attempt  to  have 
declared  and  enforced  an  attorney's  lien  up- 
<m  the  complainant's  right  of  action  In  a 
suit  for  divorce  and  alimony.  Tbe  attorneys 
annme  to  come  into  the  original  divans  case 
by  a  petition  to  have  their  right  to  a  lien 
declared  under  tbe  provisions  of  Acts  IflW, 
e.  248.  Tbe  original  bill  soa^  mvoree  up- 
on the  ground  o<  adultery,  and  attached  cer- 
tain real  and  persmal  property  behm^ng 
to  the  husband.  In  the  fiat  (rf  the  chan- 
etUrn  granting  tbe  attachment  he  directed 
tbat  the  exempt  persanal  proporty  attached 
should  be  turned  over  to  the  wife,  to  be 
used  and  oontrolled  by  bw  for  the  sufvpert 
and  maiatenance  vt  hemelf  and  her  children, 
until  the  farther  orders  of  tbe  cooil.  In 
addition  to  this,  personal  property  QaaO)  of 
the  value  of  94fiOO  was  attached  as  Uie  peap- 
erty  of  tbe  husband,  and  some  other  personal 
property  was  seized  besides  that  whicb  was 
exempt;  ttae  whole  amsuntlng  to  about  VI,- 
000.  Tbe  property  was  sttacdied  under  t2ie 
fiat  of  the  chancellor  <m  ttw  7th  of  Decem- 
ber, 1600.  On  tbe  ISth  of  ttiat  moirtb  the 
confi^aiaaBt;  by  vnlttw  order  btfOre  ttae 
clerk,  directed  tbe  suit  to  be  dlsmtsssd  and 
withdrawn.  Wb^n  court  convened,  and  am 
the  16th  of  January,  1900,  ceuplalnaaiC  by 
dlfferott  attorneys,  proenred  an  >order  for  tbe 
withdrawal  of  the  «bH)lto  to  her  origlaal 
btU.  The  attorneys  originally  representlnt 
her  then  ap^ied  to  the  court  to  be  made 
parties,  and  allowed  to  resist  her  appltea- 
tlon  to  dismiss  the  suit,  claiming  a  Men  tm 
the  property  attoched  fcv  their  resMHUtble 
fees.  The  chancelltH*  dismissed  the  dlTwce 
proceeding,  and  held  that  the  attorneys  who 
filed  the  original  bill  were  not  entitled  to 
any  lien.  A  bill  of  exceptions  was  taken 
by  the  attorneys,  and  th^  prayed  an  ap- 
peal, whi<^  the  chancellor  daded  them. 
About  stx  months  ttaereaftw  the  original 
attoi-neys  &led  a  petition  In  wUch  the^ 
leged  the  filing  of  tbe-  bill  and  the  subae- 
quent  steps  taken  in  the  cue.  and  asked  for 
a  reference  to  ascertain  thtir  fees,  and  to 
have  the  same  declared  a  Hen  upon  the  at- 
tached proper^,  and  that  it  be  sold  to  pay 
whatever  amount  they  might  be  adjudged 
entitled  to  receive.  This  petition  was  filed 
against  the  husband  and  wife,  and  was  an- 
swered by  tbe  husband,  who  eet  up  the  fact 
that  the  suit  of  the  wife  for  divorce  waa 
dismissed  by  her,  and  he  denied  that  the 
attorney  acquired  any  Uea  upon  the  attacb- 
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ed  proper^.  Upon  the  cue  u  ttam  present-  i 
ed  the  chanceUiff  dlsmlBsed  tbe  petition,  with 
eoBti,  and  tbe  petltl<»ien  aKtealed.  In  the 
court  of  cfaaneery  aroeali  the  case  was 
treated  aa  though  the  exempt  property  or- 
dered by  the  cbanc^or  to  be  turned  otm 
to  the  wife  was  alone  InTolred,  and  after 
an  elaborate  discusBlon  that  coort  was  of 
<q>lnlon  that  the  petltionera  had  a  lleo  upon 
tbe  property,  not  under  the  act  ot  1899,  but 
upon  the  theory  that  the  property  had  been 
attached  and  Impounded  by  the  attomeye, 
and  could  not  be  released  to  their  ivejndlce, 
basing  their  holdings  upon  the  rulings  of 
this  court  m  Pleasants  t.  Kortrecht,  6  HeMc. 
aM.  Hunt  T.  UcGlanahan,  1  Helsk.  60S,  and 
(X»Tlngtcm  T.  Bass,  8B  Tenn.  4S6.  12  B.  W. 
103S.  That  court  was  of  opinion,  however, 
that  this  would  not  prevent  the  wife  trom 
dlBmlssbig  her  suit,  if  she  saw  proper  so  to 
do,  over  the  protest  of  the  attomeya,  as  to 
tbe  dlv<»Ge^  That  court,  was,  howevOT,  of 
oi^nlott  It  could  grant  petitioners  no  r^ef, 
since  they  had  not  attached  or  Impounded 
the  property  upon  which  they  daimed  and 
songbt  to  enforce  their  lien,  and  it  remanded 
tbe  case  to  the  court  below  that  an  amended 
petition  might  be  filed  attaching  the  proper- 
ty, If  it  was  still  In  the  possession  of  the 
husband  or  wife,  so  that  the  court  wonld 
have  the  jurlsdictloa  and  power  to  enforce 
the  Hen.  BoUi  parties  have  appealed  to  this 
court 

This  court  Is  of  opinion  that,  In  the  shape 
we  find  this  record,  tbe  petltlonen  can  have 
no  relief.  Whether  flie  chancdlor  should 
have  granted  them  an  appeal  when  they  first 
attempted  to  assert  their  Hen  by  motiou'end 
it  was  refused,  we  are  not  called  upon  to 
decide,  as  It  Is  not  now  Involved.  But  the 
petition  In  flils  case  vraa  not  filed  until  six 
months  after  the  case  Itself  had  been  dis- 
missed, and  the  costs  adjudged,  by  a  decree 
final  In  Its  form  and  effect  In  order  to 
have  obtained  rdlef.  If  entitled  to  It  at  all, 
—which  we  do  not  by  any  means  concede, 
—It  wonld  have  been  necessary  to  file  an 
original  bill,  and  Impounded  or  In  some  way 
seized  npcm  the  property  upon  which  the 
Uen  was  claimed.  It  could  not  be  done  b7 
a  petition  In  a  case  already  dismissed,  and 
when  there  was  no  seizure  of  the  property, 
even  by  assent  of  the  chancellor  below.  We 
are  of  opinion,  therefore,  that  tbe  court  of 
chancery  appeals  is  in  error,  and  that  no 
relief  can  be  granted  the  petitloneis  in  this 
proceeding  In  any  event  The  decree  of  that 
court  is  reversed,  and  the  cause  dlBmlB8e& 
The  petitioners  will  pay  cwts  of  appeaL 


NICHOLS  V.  OEOIL. 
<8apr«ne  Court  of  Tennessee.  Febi  16*  1901.) 
CONTRACT— BRUCH  —  A0TTON8  —  RNDINOS  — 

SUFPICIENCT  —  PLEADING  —  ANSWKR  — AP- 
P  EiALr— PR  BSXJMPTIONS— REVERSAL,. 

1.  Where  an  action  Ib  bronght  for  breach  of 
a  contract  allagad  In  the  bill,  and  the  answer  a<t 


mits  the  contract,  bat  aliens  additional  condi- 
tions,  whidi  are  denied,  tbe  answer  U  not  a 
pleading  by  way  oi  confession  and  aTt^dance. 
which  will  dispense  with  proof  of  tbe  contract 
as  alleged  in  the  bill. 

2.  Where  the  terms  of  a  contract  for  the  sale 
of  grain  are  not  admitted  in  the  pleading  In  an 
action  for  its  breach  by  tbe  delivery  of  frain  of 
an  inferior  quality,  and  the  evidence  is  not  In 
the  record,  and  there  is  no  finding  as  to  the 
terms  of  the  contract,  a  finding  that  the  com- 
plainant accepted  the  grain  as  per  contract  is 
not  a  fiodins  as  to  the  nature  of  tbe  contract 
which  will  warrant  a  recovery  for  a  defert  to 
quality  after  discovery,  on  the  theory  tliat  the 
contract  contains  a  warranty  which  is  not  ter- 
minated by  the  acceptance  of  the  grain. 

8.  Where  there  is  no  finding  by  the  Jury,  in  a 
suit  for  breach  of  a  contract,  as  to  the  terms 
thereof,  and  the  evidence  is  not  in  tbe  record,  it 
will  not  be  presumed  that  the  evidence  was  aiiffi- 
cieat  to  warrant  the  chancellor  in  finding  the 
teime  of  the  contract  since  questions  not  d*> 
termined  1^  the  Jury  are  triable  de  novo  on  ap- 
peal. 

4.  Wbere  the  evidence  is  not  in  the  record  od 
appeal,  the  appellate  court  will  presume  that  it 
was  sufficient  to  uupport  the  findings  of  the  jury. 

5.  Where  the  jury  makes  no  findings  as  to  the 
nature  of  a  contract,  and  the  evidence  is  not  iu 
the  record,  findings  that  there  has  been  a  breach 
thereof  are  not  sufficient  to  support  a  Judgment 
for  plaintiff. 

Appeal  from  chancery  court,  Blaniy  coun- 
ty; A.  J.  Abemathy,  Chancellor. 

Snit  by  S.  B.  Nichols  against  Lloyd  Cecil 
to  recover  damagea  for  a  breach  ot  a  wax- 
ranty.  A  decision  of  the  qoort  of  chancery 
appwls  reversing  a  dea«e  In  favor  of  the 
complainant  was  affirmed  on  appeaL  On  re- 
hearing, reversed  and  remanded. 

W.  B.  Gordon  and  O.  T.  Hughes,  for  ap- 
pellant  B.  H.  Hatcher  and  Figures  &  Padg^ 

Itt,  for  appellee. 

McAUSTER,  J.  The  object  of  this  blU  Is 
to  recover  damages  for  the  alleged  breach 
of  a  warranty  In  tbe  sale  of  wheat  The  bill 
alines  that  about  August  25.  1887,  com- 
plainant and  d^endaut  entered  into  a  con- 
tract whereby  It  was  agreed  that  defendant 
would  sell  and  deliver  at  once,  free  on  board 
cars  at  Ashwood,  Tenn..  0,000  bushels  of 
Xo.  2  wheat  and  upon  delivery  thereof  com- 
plainant should  pay  defendant  the  sum  of 
one  dollar  per  bushel  for  such  wheat;  tbe 
defendant  warranting  that  said  wheat  should 
be  No.  2  wheat  Soon  after  tbe  contVact  was 
made,  defendant  notified  complainant  that 
he  had  delivered  tbe  wheat  on  board  the 
cars  at  Ashwood,  whereupon  complainant 
paid  defendant  for  the  entire  quantity, 
about  6,000  bushels,  according  to  contract 
relying  upon  the  defendants  statement  and 
warranty  that  said  wheat  was  No.  2  wheat 
which  Is  the  highest  grade  known  to  the 
trade.  Comi^ainant  did  not  examine  and  in- 
spect said  wheat  so  delivered  at  Ashwood. 
nor  did  he  see  it  at  all,  but  relied  upon  the 
warranty.  It  is  then  alleged  that  complain- 
ant shipped  2,730  bushels  of  this  wheat  to 
a  purchaser  at  Nashville,  representing  it  to 
be  No.  2  wheat;  but  tbe  wheat  was  reject- 
ed, and  graded  only  as  No.  4  wheat  Com- 
plainant thereupon  gave  defoidant  notice 
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that  tbe  wheat  was  not  up  to  the  warrontr, 
and  was  held  aabject  to  bis  order;  bat  de- 
fendant refused  to  receive  the  wheat,  or  re- 
fund tbe  money,  whereupon  camplalnant 
sold  It  at  a  loss  of  $543.70,  and  to  recover 
this  amount  brings  this  bill.  Defendant  In 
hi*  answer,  admits  be  sold  tbe  wheat  to  com- 
plainant as  No.  2  wheat,  and  that  the  aame 
was  to  be  delivered  f.  o.  b.  tbe  can  at  Ash- 
wood,  Tenn.  Defendant  further  avers  that 
he  did  say  to  complainant  that  he  would 
make  the  wheat  delivered  at  Aabwood  No.  2 
wheat  If  the  same  was  not  up  to  grade  when 
delivered.  Defendant  avers  that  his  agree- 
ment with  complainant  was  that  It  should 
be  made  No.  2  wheat  at  the  place  of  deliv- 
ery and  acceptance,  namely,  at  Aabwood; 
but  he  did  not  undertake,  nor  would  he  have 
contracted  with  complainant  that  said  wheat 
would  grade  No.  2  wheat  at  the  Liberty 
Mills,  In  Nashville,  or  any  other  market,  la 
view  of  the  uncertainty  and  fluctuations  of 
the  market  at  that  time.  Defendant  fur- 
ther avers  that  he  delivered  the  wheat  at 
Ashwood  according  to  contract;  that  It  was 
No.  2  wheat  ftnd,  if  It  was  not  up  to  grade, 
it  was  complainant's  duty  to  Inspect  and  re- 
ject it;  and  that  having  accepted  it  he 
could  not  ship  It  to  another  market,  and.  It 
being  rejected,  then  throw  It  back  upon  de- 
fendant There  la  a  general  denial  of  all 
the  allegations  of  tbe  bill  not  specifically  de- 
nied. Complainant  filed  an  amended  bill,  in 
which  he  alleged  that  be  purchased  this 
wheat  of  defendant  for  speculation,  to  be 
shipped  to  Nashville  and  other  markets,  and 
that  this  fact  was  well  known  to  defendant 
Defendant  answered  the  amended  bill,  stat- 
ing that  he  supposed  complainant  did  buy 
this  wheat  for  siieculatlon,  and  that  be  would 
ship  tbe  wheat  away  from  Ashwood  for  sale. 
But  defendant  repeats  that  under  the  con- 
tract the  wheat  was  to  be  received.  Inspect- 
ed, accepted,  or  rejected  at  Ashwood,  the 
place  of  delivery;  and  If  the  wheat  upon 
inspection  at  Ashwood.  bad  not  come  up  to 
tbe  grade  of  No.  2  wheat  defendant  could 
at  little  expense  have  caused  said  wheat  to 
be  refanned,  etc.  This  is  a  condensed  state- 
ment of  the  case  as  made  In  the  pleadings. 
Defendant  demanded  a  Jury,  to  whom  formal 
Issues  were  submitted  under  the  direction  of 
tbe  chancellor,  together  with  tbe  evidence 
produced  on  the  trial.  The  material  issues 
submitted,  together  with  the  findings  of  tbe 
Jury,  are,  vis.:  "First.  Was  any  portion  of 
the  wheat  delivered  by  the  def»idant  to 
ccunplalnant  at  Ashwood,  under  his  contract 
inferior  to  No.  2  wheat?  Answer.  There 
was.  Second.  How  much  wheat  was  Inferior 
to  No.  2?  Answer.  2,891  bushela"  "Ninth. 
Did  not  complainant  receive  and  accept  tbe 
wheat  at  Asbwood,  the  place  of  dellveryT 
Answer.  Tea.  as  per  contract.  Tenth.  What 
amount  of  damage  did  complainant  sustain 
by  reuon  of  tbe  delivery  of  inferior  wheat  to 
htm  by  defendant?  Answer.  Three  hundred 
and  twenty-two  doUan  and  ninety-tiro 
ffl8.W.— 19 


cents."  The  chancellor,  upon  the  verdict  of 
the  Jury,  pronounced  a  decree  In  favor  of 
complainant  for  $322.92.  Defendant  appeal- 
ed. The  court  of  cliancery  appeals  reversed 
the  decree  of  the  chancellor,  and  dismissed 
the  bill.  Complainant  appealed  to  this  court 
and  has  assigned  ^rors.  At  the  last  term 
of  this  court  the  decree  of  the  court  of  chan- 
cery appeals  dismissing  the  bill  was  affirmed. 
A  rehearing,  however,  was  granted,  and  tiie 
case  has  been  reargued  at  the  present  term. 

It  la  to  be  remarked.  In  the  first  place, 
that  none  of  the  evidence  heard  by  the  chan- 
cellor was  preserved  by  bill  of  ezceptiona. 
but  only  the  [deadinga.  the  Ondlngs  of  the 
Jury,  and  the  decree  of  the  chancellor  are  em- 
bodied ther^  The  cardinal  and  fundamen- 
tal question  arising  upon  the  record  Is.  what 
was  tbe  contract  between  the  parties?  The 
court  of  chancery  appeals  correctly  states  that 
"it  l>ecomes  apparent  that  none  of  the  charges 
of  tbe  bill  can  be  taken  as  true  unless  admit- 
ted In  the  answer,  or  sustained  by  tbe  findings 
of  the  Jury;  and  It  Is  equally  true  that  no 
affirmative  statement  In  the  answer  which  It 
would  be  necessary  for  the  defendant  to  prove 
can  be  taken  as  true  unless  sustained  by  one 
of  the  findings  of  the  Jury."  But  that  court 
undertakes  from  the  pleadings  to  find  the  eon- 
tract  between  the  parties,  concluding,  vis.: 
"We  therefore  find  [from  the  pleadings]  that 
the  parties  agreed  that  wheat  to  tbe  amount 
of  five  thousand  five  hundred  bushels,  which 
should  be  No.  2  wheat  vras  to  be  sold  and  de- 
livered by  the  defendant  to  tbe  complainant 
f.  o.  b.  cars  at  Asbwood,  Maury  county,  for 
which  defendant  was  to  be  paid  one  dollar 
per  bushel.  To  this  extent"  says  that  court 
"the  parties  are  agreed,  but  no  further,  on 
this  phase  of  tbe  case."  This  court  Is  of 
opinion  that  the  contract  between  these  par- 
ties cannot  be  determined  from  tbe  pleadings, 
for  the  following  reasons:  The  bill  alleges 
that  defendant  sold  complainant  No.  2  wheat 
to  be  delivered  on  board  the  cars  at  Ashwood, 
warranting  that  It  should  be  No.  2  wheat,  the 
highest  grade  on  the  market.  It  is  further 
alleged  that  at  the  time  said  contract  was 
made  the  defendant  said  that  if  it  was  not 
No.  2  wheat  he  would  make  it  No.  2  wheat 
Reepondent  admits  that  he  sold  to  complain- 
ant said  wheat  as  No.  2  wheat  and  tiiat  the 
same  was  to  be  delivered  by  him  at  Asbwood. 
f.  o.  b.  cars.  "And  respondent  further  says 
that  he  did  say  to  the  complainant  that  he 
would  make  the  wheat  delivered  by  him  at 
Ashwood  No.  2  wheat  If  tbe  same  was  not 
No.  2  when  delivered;  or,  in  other  words, 
his  agreement  was  that  If  sny  of  the  wheat 
sold  by  bim,  which  was  to  be  delivered  by 
blm  and  received  by  complainant  at  Ashwood. 
was  not  No.  2  wheat,  he  agreed  that  It  should 
be  made  No^  2  at  the  place  of  delivery  and 
acceptance."  It  will  be  observed  that  both 
complainant  and  defendant  agreed  that  Ash- 
wood was  the  place  of  delivery,  and  that  tbe 
wheat  was  warranted  to  be  No.  2  wheat  It 
Is  also  agreed  thst  the  wheat  ms  accepted 
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bf  complaiDant  at  Aaliwood,  uid  the  purchase 
pilee  iMiId  in  fuU.  Bat  at  this  point  defend- 
ant, in  his  answer,  introduces  a  new  tmn, 
which  be  avers  was  a  part  of  the  contract, 
Damel7.  that  the  wheat  was  to  be  accepted 
or  rejected  st  the  place  of  delivery,  to  wit, 
Asbwood.  The  answer  admits  the  cwtract 
alleged  In  the  bill,  but  aTcrs  that  it  contained 
other  and  additional  terms  or  proTtsluns, 
which  are  not  therein  stated,  but  which  are 
material  and  fundamental.  Counsel  for  com- 
plainant In  support  of  the  contention  that  the 
contract  alleged  In  the  bill  is  admitted  by  the 
answer,  dtes  61b.  Suit  Ch.  i  460,  p.  416,  TiK.: 
"When  the  answer  sets  up  matter  in  aTold- 
ance,  it  Is  not  evidence  for  the  defendant,  be- 
cause be  Is  not  a  witness,  except  In  so  far  aa 
he  Is  require^,  to  answer.  When,  therefore, 
he  sets  forth  Id  his  answer  matter  In  avoid- 
ance, or  other  matter  not  referred  to  in  the 
bill,  to  that  extent  hts  answer  is  not  reepon- 
sire,  and  therefore  not  a  d^aition,  but  a 
mere  pleading.  Hence  matters  in  avoidance 
Bet  up  in  an  answer  must  be  proved  by  the 
defendant,  and.  If  he  falls  to  prove  them,  the 
complainant  will  be  entitled  to  a  decree."  It 
la  Insisted,  however,  by  counsel  for  defendant, 
that  when  complainant  states  In  his  bill  a 
cmtract  in  certain  terms,  and  the  defendant. 
In  his  answer,  admits  the  existence  of  those 
terms,  but  alleges  that  the  contract  contain- 
ed other  terms  and  conditions  not  mentioned 
in  the  bill,  this  li  a  denial  of  the  contract  al- 
leged, and  Is  not  a  defense  by  way  of  confes- 
sion and  avoidance,  which  admits  the  contract 
as  cliarged,  hut  seelcs  to  avoid  It  by  extrane- 
ous matter.  We  are  constrained  to  hold  this 
contention  sound,  and  that  the  matter  in  de- 
fense Is  not  in  confession  and  avoidance.  Ev- 
ery pleading  by  way  of  ccmfesslon  and  avcrfd* 
anec  in  reference  to  its  sabject-matter  goes 
either  In  discharge  of  the  cause  of  action  or 
in  JustiflcatloD  or  excuse,  which  denies  that 
there  ever  was  any.  1  Chit  PI.  (16th  Am. 
Ed.)  551.  A  plea  in  discharge  Is  one  which 
admits  that  the  plaintiff  had  a  cause  of  ac- 
tlon,  and  tends  to  show  that  it  was  dlst^ar- 
ged  by  some  subsequent  or  collateral  matt^. 
Tldd.  Prac.  (4th  Am.  Ed.)  642-615.  An  lUus- 
tradon  of  the  plea  In  discharge  would  be  that 
before  action  the  defendant  had  satisfied  and 
discharged  the  plaintlfTs  claim  by  payment 
A  plea  In  Jnstifloatton  or  excuse  admits  tiie 
facts  alleged  by  the  i^Intlff,  but  In  effect  de- 
nies that  the  plaintiff  had  at  any  time  a  good 
cause  of  action,  either  because  the  conduct 
of  the  defendant  Is  Justified  In  law  under 
some  legal  right  or  because  he  is  excused 
from  liability  in  the  particnlar  case  through 
some  act  or  conduct  of  the  plaintiff.  This  is 
also  called  an  avoidance  in  law.  Id.  641;  4 
BtQc.  PI.  &  Prac.  p.  666.  It  will  be  observed 
that  mider  the  plea  of  confession  and  avoid- 
ance, whether  the  matter  relied  on  Is  In  die- 
charge  of  the  original  cause  of  action  or  a 
JoatlScation  tor  nonperformance,  the  matter 
pleaded  is  anbsequent  or  collateral  to  tin 
main  DadertaUng.  Thmfon  it  la  obrlmn 


that  the  averment  in  this  answer  of  additional 
terms  and  st^nlatione  aa  pert  of  the  orlfinai 
contract  Is  not  under  any  rale  of  pleadii^. 
matter  In  confesalm  and  avoidance,  bvt  is  the 
averment  of  a  new  and  subetantlve  eontract. 
The  anawer  In  this  caae  Is  reepo outre  to  the 
bill,  and  heaee  complainant  la  not  entitled  to 
use  the  admlsslona  of  the  defendant's  anawer 
to  charge  him  without  giving  him  at  the  aanie 
time  the  benefit  of  the  mattes  of  dladiaxge 
with  wMch  the  admisalma  are  conned. 
Beech  V.  Haynes.  1  Tenn.  Oh.  669.  We  can- 
not therefore,  upon  the  pleadings,  determkie 
the  eontract  between  the  parttes. 

The  next  inquiry  la  whether  the  contnct 
is  established  by  the  findings  of  the  Jury.  No 
issue  was  submitted  to  the  jury  on  the  terma 
of  the  contract  and  hence  there  la  no  find  lag 
upon  this  subject  Hie  most  vital  gneetion 
in  the  case  waa  thus  wholly  Ignored,  and  otti- 
er  Isanea  pn^unded  and  answered,  which  are 
not  determinative  of  the  litigation.  The 
conrt  of  chanceiy  appeals  was  of  opinion  that 
the  ninth  Issue  and  finding  were  condusiTe 
of  the  caae  in  favor  of  the  defoidant  That 
Issue  was  aa  foUows:  "Did  not  cnnplalDant 
receive  and  accept  the  wheat  at  Asbwood,  the 
place  of  delivery?  Answer.  Yes,  as  per  con- 
tnct" C>>un8el  for  the  respective  parties 
differ  widely  In  their  Interpretatloo  of  tUs 
finding  of  the  Jury.  On  behalf  of  defoidant 
It  is  Insisted  that  this  answer  and  finding  of 
the  Jnry  la  conduslve  of  the  question  that 
there  waa  no  warranty  of  the  wheat  beyond 
Its  acceptance  at  Asbwood,  while,  on  the  oth- 
er hand,  complainant's  counsel  maintain  that 
It  means  nothing  niore  than  that  the  wheat 
waa  accepted  and  paid  for  under  the  warranty. 
While  we  must  preaume  there  waa  anq^  evi- 
dence to  sustain  the  finding  of  the  Jnry,  the 
question  still  remains  whether  the  verdict 
of  the  jury  supports  the  contention  of  com- 
plainant or  defendant  We  have  no  means 
of  determining  this  question  In  the  absence 
of  proof  ot  the  contract  This  court  camiet 
prtsnme  there  was  sufl&etMit  evidence  before 
the  chancellor  to  warrant  him  In  finding  the 
contract  for  the  reason  that  that  qneatlon. 
not  bavlDg  been  found  by  the  }ury,  would  be 
triable  de  novo  In  this  court,  and  the  record 
contains  no  eTidenee  estaUIsblng  the  contract 
As  to  all  issnes  submitted  to  the  Jury  tfala 
coort  would  presume,  in  the  absence  ot  a  bill 
of  exceptions  preaerving  the  evidence  that 
the  findings  ot  the  Jury  were  well  sustained. 
But  this  conrt  cannot  correctly  interpret  the 
findings  of  the  Jnry  without  bdi«  advised  aa 
to  the  contract.  This  Is  the  beginning  center 
of  any  inveatlgation  of  tiie  rigbta  of  the  par- 
ties, and,  no  matter  what  else  aftpeara.  If 
there  la  no  contract  shown  or  found  by  tbe 
Jury,  this  cevrt  cannot  undertake  to  pro- 
nounce a  decree  for  breach  of  contract  This 
case  has  been  presented  to  this  court  by  cvttM- 
sel  as  If  the  contract  were  In  some  way 
shown;  but  its  terms  are  not  even  agreed  oo 
in  argnmest  In  this  anomatoos  state  of  the 
reoocd  the  court  thinks  tt  would  be  Inequi- 
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talde  to  pronoimce  a  decree  In  favw  of  either 
paxiy,  but  tbat  the  caoae  should  be  remanded, 
in  order  that  proper  laaoee  may  be  formnlated 
and  snbmlttcd  to  the  Jnry  for  the  ascertain- 
ment of  the  contract  The  costs  of  the  a> 
peal  wU  be  eanallj-  divided. 


LOUISVILLE  &  N.  R.  CO.  t.  JACKSON. 

{Supreme  Court  of  Tennessee.   Feb.  16,  1901.) 

MASTER  AND  SERVANT  —  RAILROADS  —  ACCI- 
DENT IN  COUPLING  CARS-FELLOW  SBRV- 
ANTS—CONDUCTDRr-STATION  AOBNT— NBO- 
LIOraiCB-CARB  OF  SIDB  TRACKS. 

1.  The  conductor  of  a  freight  train,  ■who  alee 
assists  in  twitching  cars  at  stations,  ia  not  a 
fellow  servant  of  a  station  agent,  so  as  to  be 
pnennttd  from  recovering  for  Injories  eansed 
by  the  nefl^ence  of  the  ageot  in  lesvlng  a 
"pinch  bar"  lying  on  the  traclc 

2.  PialntIS  was  conductor  of  defendant's 
freight  train,  and  while  coupling  cars  slipped 
on  an  Iron  bar  Ijing  hetween  the  rails,  and  had 
his  foot  crashed  by  the  wheels.  It  was  a  role 
of  the  company  that  this  bar  should  not  be  left 
on  the  track,  and  it  was  the  station  agenf  s  duty 
to  see  that  the  switches  and  tracks  were  kept  la 
safe  condition.  The  bar  was  used  to  move  cars 
when  they  were  being  loaded  while  there  was 
no  engine  at  the  station,  and  had  been  used  for 
that  porpos^  to  the  agent's  knowledge,  before 
the  arrfval  of  the  train,  and  since  he  had  la- 
Bpected  the  tracks.  Held  sofficlent  to  snpport  a 
verdict  for  the  plaintiff  on  the  gronnd  that  the 
station  agent  was  negligent. 

Appeal  from  circuit  court,  Dickson  conoty; 
A.  H.  MuDford,  Judge. 

Action  by  Milton  Jackson  against  the  Lou- 
isville &.  Nashville  Railroad  Company.  From 
a  jadgment  in  favor  of  plalntUE,  defendant 
appeals.  Afflrmed. 

H.  *  J.  Leech,  H.  J.  Bowera,  and  Frank 
SlMnmona,  tor  appellant  Leech  A  Savage, 
for  iwellM. 

WILKBS,  J.  ms  la  an  action  dam- 
agm  tar  personal  Injuries.  There  vas  a 
trial  before  the  court  and  Jtiry,  and  a  vwdict 
and  judgment  for  V1,9G9.90,  and  the  railroad 
baa  appealed  and  assigned  errors. 

The  case,  as  presented  by  the  plaintiff  In  hla 
declaration.  Is  that  he  was  a  condnctor  of 
a  freight  train  on  the  road  of  the  defend- 
ant company,  and  that  on  reaching  Slayden 
statlosi  It  became  necessary  to  take  Into  tiie 
train  a  car  at  that  statl<m.  Not  having  a 
full  crew  of  train  bands  because  of  tiie  de- 
sire of  the  company  to  <q)erate  the  road  as 
ecoDcmilcally  as  possible.  It  waa  necessary 
for  blm  to  sometimes  do  the  work  of  a 
brakeman.  On  this  occasion  be  had  only 
two  brakemoi,  and  while  he  was  coupling 
and  nncoupling  some  cars,  and  when  he  was 
between  them  for  this  purpose,  he  stepped 
on  a  pinch  bar,  or  round  piece  of  Iron,  that 
had  been  negligently  left  on  t3ic  track  be- 
tween the  rails.  This  caused  bis  foot  to 
turn,  and  threw  him  between  the  moving 
can,  which  ran  over  his  foot,  and  crushed 
It  ao  as  to  require  its  amputation.  This 
plncb  bar  was  used  to  move  cars  on  the  aide 


track  at  the  station  when  ISme  waa  no  en- 
gine  there  for  the  purpose.  The  allegation 
was  that  It  was  the  duty  at  the  atatlon  agoit 
to  ke^  t!be  tradu  clear  oo  the  atatloa 
gnnmda,  and  titat  he  failed  to  perform  tbSm 
duty,  but  negligently  left  It  where  It  caused 
the  accident  The  ctrntentum  la  tlwt  this 
^alntltt  and  the  station  agent  were  not  fel- 
low servants,  but  wera  engaged  In  distinct 
and  separate  departmental  It  appeared 
from  the  proof  that  tbt  condnctn-  was  re- 
quired to  do  not  on^  the  duties  appertain- 
ing to  his  place,  Int  also  some  of  those  which 
are  <Hrdinarily  done  by  brakemen,  and  ttils 
because  of  a  scarcity  of  train  hands.  One 
of  the  rules  of  the  company  was  that  station  • 
agmts  should  have  chaise  of,  and  be  re- 
sponsible for,  the  company's  books,  papecs, 
buildings,  sidings,  and  grounds  at  their  re- 
spective stations,  and  should  be  reaponalblc 
for  the  property  Intrusted  by  the  company 
In  tile  transaction  of  Its  buslnesa  to  them, 
and  should  Inspect  tbe  atatlon  balldlnga  and 
grounds  dally,  and  sec  that  they  are  In 
proper  condition  for  the  accommodatioa  of 
passengers  and  the  recefitton  of  frdiAt  etc. 
TUs  rule^  the  plaintiff  InMats,  pat  upon  the 
agent  at  that  station  tbe  duty  to  see  that 
this  Iron  bar,  whl^  was  used  to  move  cars 
on  the  tracks  In  tbe  depot  yard  In  the  ab- 
sence ot  an  «iglne,  was  kept  off  the  tracks 
when  not  In  nae,  and  the  ntmperformance  of 
that  duty  waa  negligence  npm  his  part, 
which,  having  caused  the  plalntUTa  Injury, 
tbe  master  <In  this  case  the  def«idant  com- 
pany) Is  liable.  The  basic  Idea  of  the  plaln- 
tlfTs  pleading,  and  which  was  accepted  by 
the  court,  as  manifested  In  Its  chai^  and 
refusals  to  charge,  was  that  tbe  plaintiff 
and  the  station  agesit  were  not  **fel]ow  serv- 
ants, but  were  In  distinct  separate,  and  dlf- 
fwent  departments  of  B^Tlce;  had  no  asso- 
ciation In  their  employment;  plaintiff  having 
no  relation  to  or  connection  wltb  said  agent 
save  to  go  to  tbe  station,  and  take  there- 
from such  cara  as  he  might  order,  and  to 
do  such  switching  or  moving  of  cars  In  the 
yard  as  he  mi^t  order  done."  The  court 
charged  the  jury  as  follows:  "The  rale  that 
an  employ^  cannot  recover  for  Isjiirles 
caused  by  tbe  negligence  of  a  fellow  servant 
applies  where  the  parties  are  engaged  In 
one  common  work  in  the  same  department 
of  employment;  but  wbere  the  emi^oyment 
Is  for  separate  and  distinct  purposes,  al- 
though employed  by  th&  same  person  or  rail- 
road company,  they  would  not  In  the  con- 
templation of  law.  be  fellow-serveztts.  As 
an  iUnstration:  If  cme  person  Is  employed 
to  operate  and  run  a  train  of  cars,  and  the 
other  to  look  after  the  company's  property 
at  a  station,  keep  the  yards  and  tracks  clear 
of  obstructions,  and  receive  and  forward 
frel^t  these  positions  would  not  be  the 
same  of  character  and  class  of  reqmnslbll- 
Itles  as  would  render  them  fellow  servants 
to  that  extent  that  the  one  assnmee  the  or- 
dinary risk  of  the  negHgence  of  the  other," 
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—*bA  dedlned  to  diariga  Bereral  requests, 
which.  In  different  f  ram,  resented  the  the- 
ory that  the  plaintiff  and  station  agttit 
sbonld  be  treated  aa  fellow  aerrants,  so  that 
the  master  wonid  not  be  liable  to  either  (or 
the  negligence  of  the  other;  and  this  pre- 
sents the  only  real  matter  ot  controrersy  In 
this  case.  We  are  cited  to  quite  a  numbor 
of  cases  firoui  the  United  States,  which  can 
be  of  little  service  to  ns  In  this  case,  as  the 
decisions  of  these  courts  ue  not  In  accord 
with  onr  own  upon  the  general  doctiine  of 
fellow  serrants  and  employte  In  different  de* 
partments.  Such  are  the  casea  of  Railroad 
Co.  T.  Peterson,  162  U.  8.  S46L  16  Sup.  Ot 
.,  Stt,  40  L.  Ed.  044;  Railroad  ODu  t.  Gonroy. 
175  U.  S.  S28,  20  Sup.  Ct  85.  44  L.  Ed.  181; 
Bandall  v.  Ballroad  Go..  100  U.  8.  478,  8 
Sup.  Ct.  322.  27  U  Ed.  lOOS;  Toner  t.  Ball- 
7ay  Ok.  69  Wis.  188.  81  N.  W.  104,  88  N.  W. 
483;  Hodgklna  t.  Railroad  Go..  119  Mass. 
419.  We  are  also  dted  to  the  case  of  Rail- 
road Co.  T.  Onrley,  12  Lea,  40.  It  was  this: 
Qodey  was  an  engineer  on  the  road,  pulling 
a  train  from  KnozvUle  to  Cbattenooga,  and 
In  his  run  had  to  pass  dereland.  The  rules 
of  the  company  required  the  yard  master  at 
Otertiand  to  Inspect  the  ewltdiee  10  minutes 
before  the  arriTal  at  each  train.  On  this 
occasltm  the  yard  master  bad  not  Inspected 
the  switches  tor  two  hours  before  the  ar- 
rtval  of  Gnrley's  train,  and  one  of  tfaem— 
a  split  Bwlteh—had  gotten  disarranged,  so 
that  when  Gurley's  train  arrived  It  was 
thrown  on  a  side  track,  where  it  came  Into 
collision  with  some  cars,  and  thiu  caused 
the  Injuries  to  the  englnew  from  which  he 
died.  The  coort  held,  on  this  state  at  facts, 
that  the  yard  master  and  Qurley.  for  the 
purpose  of  bringing  the  train  safely  Into  the 
Btetltm,  were  fellow  servants.  Page  56. 
The  trial  Judge  charged  the  Jury  that  the 
engineer  and  yard  master  were  fellow  serv- 
ants, and  no  aceptlon  was  made  to  the 
charge;  but  It  does  not  appear  that  the  de- 
cision of  this  case  rested  upon  that  question 
or  feature  In  t^e  case.  We  are  also  dted 
to  the  case  of  Railroad  Oo.  v.  Rush.  15  Lea. 
1^  In  that  case  the  train  to  whose  crew 
Rush  belonged  arrived  at  a  stetson  In  the 
nighttime,  and  had  to  wait  for  a  passenger 
train  to  pass.  Rush  was  sent  out  cm  the 
railroad  In  the  direction  from  which  the  pas- 
senger train  was  to  come  for  the  purpose  of 
signaling  to  the  engineer  that  he  might 
know  a  freight  train  was  waiting  for  him 
to  pass.  He  put  his  lamp  down  on  the  track, 
sat  down  on  the  end  of  the  cross-ties,  and 
went  to  sleep,  nie  Incoming  engineer,  it 
being  dark,  ran  against  him,  and  injured 
him,  and  Bush  sued  the  company, 
court  said:  "For  another  reason  the  statute 
ought  not  to  apply.  We  have  held,  and  his 
Conor,  the  trial  Judge,  charged  the  Jury  in 
this  case,  that  an  employd  of  a  ralbroad  com- 
pany, as  between  him  and  his  employer,  un- 
dertakes to  run  all  the  ordinary  risks  of  the 
aorvlcsi,  and  this  includes  the  risk  at  iqjn- 


ries  &om  the  ne^lgence  ot  his  ftilow  serr- 
ants.  Railway  Go.  v.  Bandman.  13  Lea,  4SA. 
Our  dedslcms.  as  shown  by  the  citetlona  in 
that  case,  are  that  several  servants,  althoagh 
of  diff«ent  grades,  what  employed  in  a 
common  service,— as  aa  engineer  and  fire- 
man on  a  locomotive,  or  foreman  of  a  job 
and  a  common  laborer  workli^  oa.  a  job,  an 
engineer  and  assistant  flreman,— ore  fellow 
servants,  iind  In  Ballroad  Oo.  v.  Wheless. 
10  I«a,  741.  It  was  held  that  the  enj^boew  is 
not  the  superior,'  but  the  fellow  ararant,  of 
the  brakeman.  as  m«nbera  of  the  crew  of  a 
railroad  train.  And  in  Ballroad  Oa  v.  Gnr- 
ley.  12  Lea.  46,  it  was  token  for  granted 
that  the  engineer  of  a  passenger  train  and 
the  yard  master  of  a  depot,  whose  duty  It 
waa  to  turn  the  switeh  by  which  the  train 
vras  to  take  the  proper  rails  to  reach  Ite  stop- 
ping place  at  the  depot,  were  fellow  serv- 
ants to  that  end.  Predsdy  for  the  same 
reason  the  engineer  of  sndi  a  train  and  the 
servant  employed  to  swing  a  danger  signal 
to  guide  tho  action  of  the  engineer  in  com- 
ing Into  the  depot  are  fellow  servants."  The 
argument  la:  If  the  yard  master  In  the 
Ourley  Case  and  the  engineer  pulling  a  train 
are  fdlow  servante  for  the  puri>ose  of  bring- 
ing the  train  safely  into  the  depot  yard,  and 
If  the  brakeman  of  a  freight  train  sent  out 
to  signal  an  Incoming  passenger  train  and 
the  engineer  on  the  latter  are  fellow  serr- 
ants,  why  are  the  stetion  agent  In  this  ease, 
who  oversees  the  yard  and  tracks,  and  tbe 
conductor  comli^  Into  the  yard  with  bin 
train  after  freight,  not  fellow  servants?  We 
are  of  opinion  that  the  conductor  and  statiun 
Bgeat  cannot  be  considered  fellow  servants. 
ThtAr  departmente  are  entirely  distinct  and 
separate.  The  duty  ot  one-^ttie  conducting— 
pertains  to  the  physical  moving  of  trains, 
and  in  this  case  also  the  conpllng  and  un- 
coupling of  cars  when  necessary.  Tht  sta- 
tion agent^s  duties  did  not  extend  to  this, 
but  only  to  the  care  of  the  staldon  bulldlnss 
and  gronnds.  and  the  transmission  to  tbe 
conductor  of  snch  orders  as  mi^t  be  sent 
over  the  wires  for  the  movenumt  of  trains. 
While;  in  a  certain  suae,  both  were  con- 
cerned In  the  moving  of  trains,  tbe  duty  of 
the  one  was  confined  to  the  ph^cal  exertion 
and  personal  oversight  necessary  to  move 
the  train,  while  the  other's  ihitlea  pertained 
alone  to  the  transmission  of  any  ordars  or 
directions  that  may  have  been  Intended  for 
tbe  guidance  of  the  conductor;  but  the  agent 
was  not  to  execute  such  orders,  or  ^d  In 
executing  them.  But  in  transmitting  these 
orders  he  was  really  acting  as  telegraph  op- 
erator, and  this  court  has  held  that  such 
operator  Is  not  a  fellow  servant  with  tbe 
conductor.  Railroad  Co.  v.  De  Armmtd.  86 
Tenn.  73.  5  S.  W.  GOO.  , 

The  court  was  requested  to  charge  aa  fol- 
lows: "If  you  And  from  the  evidence  In  the 
case  that  plaintiff  was  In  the  employ  of  the 
defendant  as  conductor,  and  that  a  part  of 
Us  duties  was  to  couple  and  nncon^  cars. 
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and  to  asdat  In  vach  dntlee,  and  tiiat  wlille 
BO  employed,  and  vblle  coupling  can  at 
Slayden,  be  slipped  and  fell  on  a  pinch  bar 
lying  between  the  ralla  of  the  dde  track; 
and  yon  further  And  that  sold  bar  was  the 
proi>ert7  of  the  railroad  company  left  In 
charge  of  the  Btatlw  agent  at  Slayden, 
whose  doty  It  was  to  look  after  the  depot, 
grounds,  and  tracks;  and  yon  fnrtiier  find 
that  this  pinch  bar  was  used  by  partice  load- 
ing can  on  the  side  tracks,  and  tor  poshing 
can  to  convenient  places  tot  loading,  and 
that  some  parties,  not  known,  left  this  bar 
on  the  side  track  between  the  rails,  and 
that  Just  before  the  arrival  of  the  train  on 
which  plalntlfT  was  a  conductor  the  station 
agent  Inspected  the  tratft,  ai^  there  were 
no  apparent  defects  or  obstmctlons  on  the 
track,->then  the  defendant  la  not  liable." 
The  court  gave  tills  churge,  with  the  addi- 
tion of  the  following:  "But  U  yoa  find,  on 
the  other  hand,  that  the  defendant's  agent 
knew  that  persons  were  loading  and  unload- 
ing cars  at  Uiis  station  before  the  arrival  of 
the  train,  and  that  this  company's  agents 
did  not  Investigate  to  see  If  the  track  was 
clear  of  obstractionH  then  the  company 
would  be  Uabl&'*  The  defoidant  company 
now  assigns  error  on  this  action  of  tbe  court; 
that  the  request  should  not  have  been  Quali- 
fied; and  In  the  same  connection  it  Is  said 
than  Is  no  evidence  to  suroort  the  verdict 
It  will  he  seen  tiiat  the  quesUon  presented 
by  ttilB  request  Is  Indeiiendent  the  ques- 
tion of  fellow  servant,  and  the  point  made 
is  that  the  duty  of  tbe  master  Is  not  abso- 
lute, but  relatlTe  only,  and  that  only  reason- 
able care  could  be  exacted  of  the  station 
agent,  and  that  reasonable  care  was  exer- 
cised in  this  Instance.  It  is  a  matter  of 
doubt  as  to  who  left  this  bar  on  the  track. 
The  station  agent,  Batson,  says  that  the  bar 
was  used  by  persons  having  can  to  load 
for  the  purpose  of  pushing  them  along  the 
track;  that  he  gave  Instructions  that  It 
must  be  kept  off  the  track;  and  he  had  never 
seen  It  on  the  tracks  but  two  or  three  times, 
and  then  he  laid  It  <tf,  w  had  It  done;  that, 
he  examined  the  yards  In  the  morning,  Just 
befora  the  train  came  In,  and  saw  nothing 
on  the  tracks,— nelthor  the  bar  nor  any  other 
obstruction.  Nelson,  the  agent  of  Batson, 
sa^:  **I  was  clerking  In  Mr.  Bataon's  store, 
and  assisted  as  depot  agent  at  the  time  of  the 
accident  Was  at  the  station  that  day.  I  had 
had  the  crowbar  that  morning,  using  it  in 
moving  some  can  about  two  houra  before 
the  train  arrived.  I  left  It  on  the  track 
whai  I  got  done  with  It;  perhaps  on  the 
rail;  am  not  certain.  The  accident  occurred 
about  a  hundred  and  fifl^  yards  north  of 
where  I  left  the  crowbar.  Other  people  may 
have  used  the  bar  that  morning.  There  were 
others  working  there  loading  staves."  Fur- 
ther Ml  this  witness  says  that  he  let  the 
Hays  boys  have  the  pinch  bar  that  morning 
to  use  In  moving  cars,  but  does  not  know 
whether  It  was  before  or  after  he  used  It 


It  clearly  appears  from  other  evidence  that 
It  was  afterwards.  The  instructions  of  the 
court,  applied  to  the  facts  of  the  case,  made 
it  incumbent  on  the  agent  to  see  whethw 
sblppera  who  had  been  moving  the  can  in 
the  yards  had  left  the  bar  on  the  track  or  re- 
moved It,  and  the  question  is,  was  this  too 
great  a  degree  of  diligence  to  be  required 
of  the  master?  We  think  that  it  was  not 
error  In  the  court  to  give  the  additional  In- 
struction. The  agent  must  have  expected 
these  shippen  to  use  Uie  bar,  and  he  might 
reasonably  presume  they  would  leave  It 
where  they  used  It  and  It  Is  not  shown  that 
the  agent  gave  any  caution  against  leaving 
It  It  was  a  very  dangerous  thing  to  have, 
especially  If  left  on  the  rail,  and  would  In 
all  probability  have  derailed  any  car  that 
struck  It  It  was  not  so  dangerous  left  be- 
tween the  rails,  and  yet  even  there  it  was 
not  free  from  dsnger,  as  Is  shown  by  the  te- 
Bult  In  this  case.  It  la  described  as  a  shMt 
Iron  bar,  and  would  not  appear  to  be  dan- 
gerous if  merely  left  upon  the  ground,  no 
more  so  than  a  round  pebble  or  any  othw 
small  Impediment  ova  which  a  man  might 
stumble,  or  his  foot  slip  or  turn.  But  the 
evidence  of  the  agoat  himself  shows  that  It 
was  forbidden  to  be  left  on  the  tracks,  so 
that  It  was  evidently  regarded  by  tbe  com- 
pany as  an  impediment  dangerous  to  be  left 
upon  it  We  think  that  treating  It  In  this 
light  as  a  thing  dangerous  to  be'  left  on 
the  track,  the  cnnpany  had  not  exerdsed 
that  care  that  was  required  of  it  The 
agent  had,  it  Is  true,  examined  the  tra^  on 
the  morning  of  the  accident;  but  after  that 
the  Hays  boys  had  been  engaged  in  moving 
cars,  and  the  agent  should  have  examined 
to  see  whether  they  had  left  the  bar  ocposed 
on  the  track.  We  think,  upon  the  evidence 
of  the  station  agent  himself,  that  he  did  not 
exercise  that  care  that  was  necessary,  and 
required  of  bim,  and  that  he  knew  that  It 
was  his  duty  to  observe.  We  therefore  see 
no  i-everslble  error  in  the  recwd,  and  the 
Judgment  of  tbe  court  below  Is  aflOrmed, 
with  costs. 


MAURT  NAT.  BANK  v.  McADAMS  et  al. 

(Supreme  Court  of  Teonesaee.   Feb.  2,  1901.) 

OBBDITORS'  BILX^URDBW  OF  FROOV-CHAN- 
CERT  APFSALS— FINDIKQS— ROVIBW. 

1.  Where  a  jndgmeiit  creditor  filed  a  bill  to 
reach  notes  belonging  to  his  debtor,  which  was 
amended  to  make  a  transferee  of  the  notes  a 
party,  alleging  tliat  tbey  were  transferred  to 
such  person  subsequent  to  the  filing  of  tbe 
original  bill  to  hinder  and  defraud  complainant 
in  the  collection  of  its  judgment  and  defend- 
ants  denied  such  aTermenta,  tbe  burden  of 
proof  was  on  complainant 

2.  Findiugs  of  the  court  of  chancer;  appeals 
on  qaestlona  of  fact  will  not  be  reviewed  by 
the  supreme  court  on  appeal. 

Appeal  from  chancery  court  MarshsU 
county:  Walter  S.  Bearden,  Chancellor. 
BiU  by  the  ^aury  National  Bank  agahist 
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one  McAdanu  and  otlwn.  From  ■  decree 
of  tiie  ooort  of  cbaneeiy  aroeal<  mfBrming 
a  decrw  dismtaslns  tbe  Mil,  omplalnant  ap- 
peal!. Afllnned. 

Geo.  T.  Hughes  and  W.  W.  Walker,  for  ap- 
pellant Marshall  &  Armstrongt  for  appel- 
leea. 

BEARD.  3.  The  complainant  IB  a  judg- 
ment creditor  of  the  defendant  McAdams, 
with  a  return  of  nulla  bona  upm  the  ex- 
ecution i^ued  from  this  jndgmoit  The 
original  blU  was  flled  to  reach  cwtain  prom- 
issory notes  alleged  to  be  the  property  of  the 
Judgment  debtor.  He  and  the  makers  of 
these  notes  were  made  defendants  to  the 
biU.  All  the  def«dantB  answered.  He- 
Adams.  In  Ms  answer,  stated  he  was  at  one 
time  the  ownw  of  the  several  notes  describ- 
ed, but  alleged  that  before  the  filing  of  tbe 
blU  he  had  sold  and  transferred  them  to  one 
Darls.  In  their  answer  his  eo-defwdsnts 
admitted  their  UaUUty  In  wbole  ae  in  part 
as  claimed  by  the  complainant,  but  averred 
on  Information  that  Davis  was  claiming 
ownenUilp  by  a  transfer  prior  in  time  to  the 
Instltntlon  of  this  suit.  Thereupcm  complain- 
ant ffled  an  amended  bin.  In  which  It  is  al- 
leged that  "one  Davis  *  *  •  is  making 
claim  to  tbe  said  notes  •  *  *  which  be- 
long to  said  •  •  •  McAdams,  and  were 
held  by.  him  at  tiie  time  of  tbe  flling  of  tlie 
original  bin.*'  Oomplalnant  then  averred 
"that,  if  the  said  notes  were  transferred  to 
the  said  •  •  •  Davis  by  the  said  •  •  • 
McAdams.  It  was  soon  after  tbe  filing  of 
complainant's  bill;  that  the  transfer  was  a 
device  of  the  parties  for  the  purpose  of  bin- 
derlng,  delaying,  and  defrauding  complain- 
ant In  the  collection  of  Its  Judgment"  Mc- 
Adams and  Davis  answered  this  amended 
Mil,  and  denied  that  tiie  transfer  was  made 
after  the  flUng  of  the  original  bill.  They 
also  denied  that  tbe  transfer  was  a  fraudu- 
lent device,  as  charged  by  complainant  but 
on  the  contrary,  alleged  that  It  was  made 
In  good  faith,  and  for  value.  The  chancellor 
dismissed  the  bills  of  complainant  save  in 
.  one  particular,  not  now  In  question,  and  the 
court  of  chancery  appeals  has  affirmed  that 
decree. 

The  present  appeal  involves  a  question  of 
chancery  practice,  arising  upon  tbe  Issue 
made  by  the  bill  as  amended  and  the  answer 
thereto.  The  court  of  chancery  appeals  held 
that  upon  this  issue  tbe  burden  rested  upon 
complainant  to  maiutain  the  averments  of 
Its  bill  that  go  to  Impeach  the  title  of  Davis 
Co  the  notes  in  controversy,  and  that  tbe 
necessary  result  of  its  failure  to  carry  this 
burden  was  a  decree  of  dismissal,  as  already 
stated.  It  is  now  insisted  that  there  was 
error  In  tbis  holding.  It  Is  conceded  by  com- 
plainant that  tbe  general  rule  is  that  where 
one  comes  Into  chancery  be  must  make  good 
by  evidence  the  averments  of  bis  bill  on 
which  he  seeks  recovery,  and  that  where  he 
calls  In  qaestlon  a  traosactien  tw  fraud  he 


cannot  content  himself  with  Uie  nn'estlim 
that  the  defendant  baa  failed  to  abow  bona 
fldes.  but  he  la  bound  to  fumiab  satisfactorr 
evldenee  of  tbe  fnnd  alleged.  But  It  la  cm- 
tended  that  It  la  otherwise  In  a  cue  Uke  tte 
preset;  ttiat,  complainant  bartnc  hnn^ 
Davla  in  by  proceaa  in  the  nature  of  gar- 
nlsbment  proceeding,  an  Issue  la  made  be- 
tween complainant  a  gamlsblng  caedltM. 
I  and  Davla,  the  claimant  of  tiie  property 
!  aonght  to  be  reacbed;  and  as  nieh  dalmant 
,  on  this  Issue  tbe  burden  to  on  htm  to  make 
i  good  bis  title.  iB  otlm.  words,  t»  use  the 
words  of  tbe  brief  of  counsel  for  complain- 
ant "Davis  must  recover  on  the  strength 
i  of  his  titl&"  Tbe  argument  of  the  oooosel 
is  that  tbe  attitude  of  Davis  in  tiw  case  Is 
I  that  of  an  Into^vener  or  an  int«pleader, 
j  who  oomes  to  assot  a  prior  and  superior 
i^lit  to  pn^erty  levied,  npon  by  writs  of 
attachment  or  execution  Issued  against  an- 
other. In  wbich  case  he  la  bonnd  to  establWi 
his  claim  by  affinnattve  testimony;  and  tiiat 
sucb  Is  the  rale  tboni^  he  be  bnnigbt  in 
Involuntarily  by  one  who  seeks  to  bnpeaeh 
bla  title.  Tbla  argument  rests  for  anthor- 
Ity  on  aectiona  6T4-6T6,  2  Sblnn.  Attachm.. 
and  the  ease  cited  In  support  of  tbe  text. 
But  an  examination  of  fliese  aectloiis  mskes 
It  (^ar  that  tbe  anthor  is  dealing  with  the 
statutory  practice  of  intervention  or  inter- 
pleacHng  of  a  cbilmant  of  property  seized  by 
attachment  or  execution,  and  not  with  a  rule 
of  equl^  practice.  The  cases  relied  npon 
In  suppwt  of  the  text  vrtiere  pertinent  at 
all,  arise  under  statutory  or  Oode  provisions. 
Each  of  these  cases  Involve  a  question  of 
practice  under  such  provtotons.  All  an- 
nounce that  when  a  claimant  comes  in  by 
Interplea  or  intervention,  setting  up  title  to 
such  property,  tbe  sole  issue  between  him 
and  the  execution  or  attachment  creditor  is 
the  superiority  of  the  former's  claim;  that 
the  burden  of  proof  Is  on  him.  and  he  mi9--t 
recover  on  the  strength  of  bis  title.  No 
one  lays  down  a  rule  of  general  equity  prac- 
tice, and  they  fumlsb  no  authority  for  tbe 
contention  In  the  present  case.  This  amend- 
ed bill  Is  tbe  ordinary  bill  of  a  creditor  who 
seeks  to  subject  property  of  his  debtor, 
which  it  Is  averred  the  latter  and  a  third 
party  are  covlnously  undertaking  to  with- 
draw from  the  satisfaction  of  a  just  claim. 
It  alleges,  in  sutxtance,  that  tbe  property 
was  not  transferred  when  tbe  original  bill 
was  filed,  or.  If  so,  It  was  done  fraudulently, 
and  that  In  either  contingency  the  complain- 
ant has  tbe  right  to  reach  and  appropriate 
it  Both  tbese  averments  are  deuIM  by  tbe 
answer.  Tbese  denials,  under  a  well-estab- 
Usbed  rule  of  chancery  practice,  already 
mentioned,  put  tbe  complainant  to  the  proof. 
The  defendants  could  await  evidence  on  tbe 
issues  thus  made;  tbe  complainant  could 
not.  The  burden  was  on  the  latter,  thougb 
It  Involved  the  necessity  of  furnishing  proof 
of  the  negative  contafued  in  the  first  of  its 
I  alternative  allegations.   1  King,  Dig.  p.  410. 
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Harlnc  MIed  to  do  this,  his  suit  neoeBsarllr 
failed.  Afl  to  the  facts  developed  in  evl- 
dence.  we  are  concluded  by  the  Aodlug  ot 
the  court  of  chancery  appeals.  This  Is 
equally  true  as  to  the  Inferences  of  fact 
made  by  that  court  from  the  facts  found. 
We  night  scree  with  the  compIalBant's 
coua»el  as  to  the  evldoitial  effect  of  the 
possession  oad  claim  of  ownership  of  the 
notes  In  controTersy  by  McAdams  jost  prior 
to  the  filing  of  the  origlnsl  bUl.  and  his  cob- 
ceded  fraudulent  pariraae  In  disposing  ^ 
tbese  notes,  conpled  with  the  fact  that  the 
alleged  fraodnlent  transferee  has  failed  to 
testify.  But  this  would  be  to  no  useful  end. 
The  finding  of  the  court  that  there  Is  "no 
evidence  In  the  record  to  connect  Davis  with 
McAdams'  fraud"  la  concloeive  ot  the  case. 
Tbe  decree  ot  tluit  f»urt  la  tberefere  afiln»- 
ed. 


HATNES  et  al.  v.  SISCOXD  NAT.  BANK  OF 

LEBANON. 
(Supreme  Court  of  Tennessee.    Feb.  9.  1901.) 

INJUNOnOK-RBSTRAININO  SUIT  AT  LAW- 
BOND— JU  DOMBNT. 
Where  a  bill  to  enioin  a  suit  at  law  on  a 
note  is  dismissed,  ted  the  iDjanctio&  is  dissolv- 
ed on  demurrer,  and  all  defenses  made  agaiait 
the  note  are  adjudicated  on  the  demuirer,  a 
jndinnent  against  the  complalnsnt  is  properly 
entered  on  his  injunction  bond  for  the  anioutrt 
of  the  Bote,  intepest,  and  costs,  tiio&eh  a  coa- 
fession  of  a  jsdgtacnt  at  law  was  not  required 
In  the  flat  of  the  chancellor  who  ordered  the  In- 
jtnietiott. 

Appeal  from  chancery  court,  Wllsoa  coua< 
ty;  Walter  S.  Bearden,  Chancellor. 

Bin  by  John  A.  Haynes  and  another 
against  the  Second  National  Banli  of  Leba- 
non. From  a  decree  in  favor  of  defendant, 
complainants  appealed.  Modified  by  tbe  court 
of  chancery  appeals,  and  the  bank  ai^cals. 
Judgment  of  trial  court  affirmed. 

Cantrell  ft  McMillan,  for  appellant  Tar^ 
ver  A  OoUaday,  for  respondents 

McALISTEU,  J.  Complainants,  John  A. 
and  John  C.  Hayues,  filed  this  bill  to  restrain 
the  Second  National  Bank  of  Lebanon  from 
the  prosecution  ot  a  suit  before  a  justice  of 
tbe  peace  for  the  collection  of  two  notes, 
alleging  usury  In  the  discount  of  said  notes, 
and  alleging  further  that  large  amounts  of 
usury  had  been  charged  complainants  by 
sAld  bank  In  other  transactions,  and  seek- 
ing to  set  off  said  usury  against  the  notes 
In  salt  An  amended  and  supplemental  bill 
was  filed,  but  It  la  not  necessary  now  to  state 
its  allegations.  A  demurrer  was  then  Inter- 
posed by  the  defendant  to  both  the  original 
and  amended  bills,  assigning  for  cause; 
First,  that  the  usurious  trajuoctlons  alleged 
were  barred  by  the  statute  of  limitations  of 
two  years;  second,  that  the  measure  of  dam- 
ages prescribed  by  congress  for  knowingly 
collecting  usurious  Interest  is  double  tbe  ex- 
cess over  the  legal  rate  of  interest  to  be  col- 


lected In  an  action  to  recover  the  penalty, 
and  that  said  penalty  cannot  be  Interposed 
as  a  defense  or  set-off  against  an  aetlM 
brought  by  the  bank  for  the  collection  of  the 
notes.  The  chancellor,  upon  argument  sus- 
tained the  demurrer,  and  dismissed  the  blU. 
But  the  court  en  motion  of  the  defendant 
bank,  pronounced  a  judgment  against  the 
complainants  on  said  notes  upon  the  ground 
that  complainants'  bill  enjoined  tbe  bank 
agaLait  the  prosecution  of  the  suit  on  said 
notes  before  the  Justice  of  the  peace.  On 
appeal  the  conrt  of  chancery  appeals  affirmed 
the  decree  of  tbe  chancellor  In  (Usmlssing 
tbe  bill,  but  reversed  his  action  In  [wonoun- 
dng  Judgment  on  tbe  notes.  Ibe  Seoond> 
National  Bank  alone  api>ealed,  and  has  as- 
signed as  error  the  decree  of  the  court  oi 
<diaQcery  appeals  In  rtthisUig  it  a  Jndgment 
on  the  notes. 

Thla  assignment  of  error  Is  well  taken. 
When  complainants*  bill  wsa  dismissed  by 
the  chancellor  on  the  hearing  of  the  demur- 
rer, the  bank  was  entitled  to  a  judgment  on 
the  injunction  bond  against  the  complain- 
ants for  the  principal  of  tbe  debt  Interest 
and  costs,  and  against  the  sureties  tiiereoa 
for  Interest  and  costs.  Horton  v.  Oojte,  6 
Lea,  16S.  There  wss  a  breach  of  the  bond 
the  moment  the  Injunction  was  dissolved  and 
tbe  bill  dismissed.  It  Is  Insisted,  however, 
ttiat  the  chancellor  wbo  ordered  the  Injonc- 
tltm  should  In  his  flat  ban  required  a  con- 
fesalon  of  Judgment  at  law,  and,  since  there 
was  no  such  requirement,  complainants  are 
now  entttled  to  reopen  their  defense  at  law. 
It  would  hare  been  In  accord  with  tbe  es- 
tablished practice  for  the  chancellor  to  have 
required  a  confession  of  judgment  as  a  con- 
dition of  granting  the  Injunction.  Chadwell 
T.  Jordan,  2  Tenn.  Ch.  686;  Perkins  t.  Wood- 
folk,  8  Bait.  414-416.  Says  Mr.  Gibson,  viz.: 
"A  court  of  equity  should  not  ordinarily 
grant  an  Injunction  to  stay  proceedings  at 
law  before  Judgment  unless  the  party  apply- 
ing for  the  Injunction  will  confess  judgment 
In  the  suit  at  law,  such  Judgment  to  be  dealt 
with  as  the  court  granting  the  Injunction 
may  order.  It  is  inequitable  to  allow  the 
defcDdimt  at  law  to  litigate  tbe  same  mat- 
ter In  both  courts,  and,  unless  be  is  required 
to  close  the  legal  contest  by  confessing  Judg- 
ment In  tlie  suit  at  law,  he  may,  after  a 
long  litigation  In  chancery,  dismiss  "his  bill, 
and  then  renew  his  defense  In  the  conrt  of 
law."  Gib,  Suits  Cb.  fi  T96,  note  4.  This  In- 
justice is  illustrated  In  tbe  presmt  cane. 
Tbe  InJunctioQ  herein  was  Issued  November 
17,  189G,  and  during  tbe  Intervening  years 
the  bank  has  been  restrained  from  prose- 
cuting Its  action  at  law.  The  InJunctitm  Is 
now  dissolved,  and  the  insistence  of  com- 
plainants Is  that,  because  a  confession  ot 
judgment  was  not  required  In  the  fiat  of 
the  chsjicelior  ordering  the  Injunction,  the 
bank  must  be  remitted  to  the  prosecution  of 
Its  original  action  at  law.  This  contention 
Is  not  sound.  There  was  nothing  to  be  Uti- 
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gated  at  law.  Tlie  only  defense  Mmslit  to 
be  Interposed  to  the  notee  was  in  tbe  nature 
of  a  set-off  for  nsury  charged  In  that  and 
other  transactions  with  the  bank.  The  cban- 
ceDor  held  on  the  demurrw  that  the  claim 
ot  usury  could  not  be  set  off.  but  must  be 
litigated  In  a  suit  to  recorer  the  penalty,  aa 
prescribed  by  the  act  of  congress.  More- 
over, the  chancellor  held  that  the  claim  for 
usury  was  barred  by  the  statute  of  limita- 
tions. These  questions  wne  adjudicated  by 
the  chancellor  on  the  demnrrer,  and  hta  hold- 
ings ai^»ealed  from.  It  Is  ohrlons  that  these 
questions  cannot  be  reopened  In  the  suit  at 
law,  and,  since  no  other  question  was  made 
in  complainants*  bill  against  tbe  notes,  we 
are  unable  to  perceive  any  reason  for  renew- 
ing tbe  litigation.  The  decree  of  tbe  court 
of  chancery  appeals  Is  reversed,  and  Judg- 
ment will  be  entered  here  against  complain- 
ants on  the  Injunction  bond  for  the  amount 
of  tbe  notes.  Interest,  and  o)8ta. 


BODES  et  al.  v.  B0YBIR8  et  ml 
(Snpreme  Ooart  of  Tennessee.   Feb.  16,  1001.) 
ADIUNIBTRATORS— APPOINTMENT— PRIORITT- 
HBIRS-CRBDITORS—APPLICA- 
TION-rLACHBS. 
Under  Rbannon's  Code,  i  3830,  providing 
that  administretioD  shall  be  rranted  to  the 
widow  in  the  first  instance,  If  she  applies,  and. 
second,  to  the  next  of  kin,  and,  third,  to  the 
largest  creditor,  it  was  error  to  revoke  an  ap- 
pointment made  at  tbe  instance  of  a  creditor 
and  to  appoint  an  heir,  where  the  widow  or 
heirs  had  made  no  application  for  fire  years 
after  the  deceased's  death,  and  gave  no  reason 
for  the  delay. 

Appeal  from  circuit  court,  Sumner  county; 
Lytton  Taylor,  Special  Judge. 

ActloD  by  Thomas  Boyen  and  others 
a^lnst  O.  B.  Bodes,  administrator,  and  an- 
other. From  a  judgment  In  plalntifb'  ftivor, 
d^ndants  appeal.  Beversed. 

0.  E.  Bodes  and  J.  J.  Tamer,  for  api>el- 
lants.  J.  W.  Blackmore  and  Dismukes  & 
Dismukes.  fbr  apptilees, 

WILKES,  J.  This  Is  a  contest  over  the 
right  of  priority  to  administer  upon  an  es- 
tate. Thomas  Boyers.  Sr.,  died  Intestate  In 
April,  18!J6,  leaving  a  widow,  son,  and 
daughter-  He  was  Indebted  at  the  time  of 
his  death  to  J.  J.  Turnw,  by  Judgment  for 
$1,4*^.26,  and  this  seems  to  have  been  his 
only  debt  He  left  but  lltUe  estate.  No 
year's  allowance,  homestead,  or  dower  was 
assigned,  and  no  administrator  was  appoint- 
ed until  January.  1900,  when  0.  E.  Rodes 
was,  at  the  instance  of  J.  J.  Turner,  tbe 
creditor,  appointed  and  qnallfled.  There- 
upon the  son,  daughter,  and  her  husband 
filed  a  petition  in  the  county  court  to  re- 
move Bodes,  and  to  have  the  son,  Thomas 
Bayers,  Jr..  appointed  In  his  stead;  the 
widow  having  died  In  the  meantime.  The 
petition  stated  that  there  was  but  little  per- 
sonal estate,  and  that  the  administration 


had  been  Imprudentiy  granted  and  Illegally 
Issued  to  Bodes,  and  that  while  Turner  was 
a  creditor,  Bodes  was  not  Thereupon  J.  J. 
Turner  made  application  and  was  Jt^ed 
with  Rodes.  and  gave  bond,  and  took  ool 
letters.  Upon  bearing  in  tbe  county  conrt 
tbe  tetters  granted  to  Bodes  and  Tomer  were 
revoked  and  canceled,  and  Tbomas  Boyera, 
Jr..  was  app<dnted  In  tbelr  stead.  Rodes 
and  Turner  appealed  to  tbe  drcnlt  coort. 
In  the  meantime  Tamer  bad  filed  a  bin  In 
chancery  to  sell  certain  lots  belonging  to  tbe 
estate  for  satisfaction  of  bis  debts.  On 
hearing  In  the  circuit  conrt  the  actl<m  of  the 
county  court  was  affirmed,  and  Rodes  and 
Tomer  have  appealed  to  this  court,  and  Ojb- 
slgned  error. 

The  only  question  before  us  Is,  should  the 
county  court  have  revoked  the  letters  grant- 
ed to  Rodes  and  Turner,  and  appointed  Boy- 
era  in  their  place?  The  statute  (Shannon's 
Oode,  i  3939)  provides  that  administration 
shall  be  granted  to  the  widow  in  the  first 
Instance.  If  she  applies;  second,  to  the  next 
of  kin;  and,  third,  to  the  largest  creditor. 
Neither  tbe  widow  nor  next  of  kin  made 
any  application  to  administer  for  about  five 
years  after  the  death  of  the  Intestate,  and 
no  excuse  or  reason  Is  given  for  the  delay. 
In  the  case  of  Wilson  v.  Hoss,  S  Humph.  142. 
Hoss,  who  was  neither  a  creditor  nor  next  of 
kin,  was  appointed  administrator,  and  tbe 
court  held  tliat  his  appointment  was  prima 
facie  evidence  of  the  right  to  administer,  and 
the  letters  should  not  be  revoked  or  recalled 
without  evidence  that  be  was  not  entitled, 
and  that  another  was  so  entitied.  It  was 
held  in  the  case  of  Vamell  v.  Loague,  9  Jjea, 
161,  that  the  next  of  kin  bad  the  right  as 
against  a  public  administrator,  to  adminis- 
ter within  six  months  from  the  death  of  in- 
testate; but  If  letters  were  granted  to  the 
public  administrator  within  the  six  months, 
they  would  not  be  void,  but  might  be  re- 
voked at  the  instance  of  the  next  of  kin 
within  the  six  months.  In  Pritch.  Wills.  $ 
54S,  It  is  said:  "Tbe  statute  does  not  ex- 
pressly limit  the  time  which  shall  be  allowed 
persons  entitled  to  preference  in  granting 
an  admtnlBtration  to  assert  such  preference 
by  making  application,  but  other  statutes 
provide  for  committing  administration  to  a 
public  administrator,  and  for  the  appoint- 
ment of  an  administrator  In  chancery  after 
six  months  from  the  AeBtb  of  an  Intestate; 
this.  In  effect  limiting  the  time  within  which 
a  superior  rigbt  to  administer  shall  be  as- 
serted to  six  months,  as  against  an  appoint- 
ment made  after  that  time,  unless  the  delay 
Is  satisfactorily  accounted  for."  Without  fix- 
ing six  months  as  an  Invariable  rule,  we 
think  that  It  is  a  safe  and  reasonable  one. 
In  any  event  the  right  of  priority  cannot 
continue  Indefinitely,  and  without  limit;  and 
we  think  It  is  waived  by  failure  to  assert  it 
within  five  years,  as  In  this  case,  without 
giving  some  good  reason  for  tbe  delay.  We 
are,  therefor^  ot  opinion  there  1b  error  In 
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tbe  action  of  the  county  and  circuit  courts  tn 
holding  the  appointment  of  Boyers  to  be 
good,  and  in  remorlng  Rodes  and  Turner  as 
administrators,  and  the  Judgment  of  said 
courts  Is  rerersed,  and  the  letters  of  Boyers 
are  canceled,  and  the  right  of  Rodes  and 
Tnmer  to  continue  In  the  administration  is 
declared.  The  petltlimera  will  pay  the  costs 
of  the  priKeedlns. 


NASHVILLE  ST.  RT,  t.  GORB. 
<Bapreine  Coart  ol  Tenneiiflee.   Jan.  IS,  1901.) 
VBRDUnWOINT  DBFBNDANTa-4BTTlNO 
ASIDB  AB  TO  ONB. 
Where  It  was  established  that  one  of  two 
jf^nt  defendsnts  was  not  liable  In  an  action  tor 
tort,  and  there  was  a  verdict  for  plaintiff,  it 
was  not  error  to  set  aside  the  verdict  as  to  the 
defendant  not  liable,  and  permit  it  to  stand 
asahist  the  other,  od  the  gronnd  that  th«  ver- 
diet  was  indfTisible. 

Appeal  from  circuit  court  DaTldson  coun- 
ty; jr.  W.  Bonner,  Judge. 

Action  by  James  Gore,  as  administrator 
of  the  estate  of  M.  D.  Gore,  deceased,  against 
the  Nashville  Street  Railway  and  another. 
From  a  Judgment  In  favor  of  plaintiff  against 
defendant  the  Nashville  Street  Railway,  It 
appeals.  Affirmed. 

R.  P.  Jackson  and  J.  M.  Anderson,  for  ap- 
pellant Washington  &  Allen,  for  respond- 
ent 

McALlSTER,  J.  Plaintiff,  as  administra- 
tor ot  M.  D.  Gore,  recovered  a  verdict  and 
judgment  for  tbe  sum  of  $2,500  against  the 
Nashville  Railway  and  the  Nashville  Street 
Railway,  Jointly,  for  the  negligent  killing  of 
plalutifTs  intestate.  A  new  trial  was  award- 
ed the  Nashville  Railway,  bat  tbe  verdict 
was  permitted  to  stand  against  the  Nashville 
Street  Railway.  The  latter  appealed,  and 
the  only  error  assigned  In  this  court  is  that 
tbe  verdict  rendered  by  the  Jury,  being  a 
Joint  verdict  against  both  defendants,  and 
having  been  set  aside  by  the  court  as  to  the 
Nashville  Railway,  could  not  stand  as  to 
the  Nashville  Street  Railway,  or,  in  other 
words,  that  the  verdict  of  the  Jury  was  an 
entirety,  and  should  have  been  set  aside  as 
a  whole.  The  evidence  on  the  trial  below 
fully  established  the  special  defense  of  the 
Nashville  Railway,  to  the  effect  that  at  the 
date  of  the  accident  resulting  In  the  death 
of  plaintiff's  intestate  that  company  did  not 
own  tbe  road,  or  operate  the  car  Inflicting 
the  injury,  but  that  said  road  was  owned 
and  managed  by  the  Nashville  Street  Bail- 
way.  Hence  the  circuit  Judge  set  aside  tbe 
verdict  so  far  as  It  affected  the  Nashville 
Railway,  but  permitted  It  to  stand  against 
the  other  defendant  Counsel  cite  1  Black, 
Judgm.  f  211,  In  which  the  author  says:  "In 
general,  the  authorities  agree  that  tbe  Judg- 
ment cannot  be  affirmed  as  to  one  defendant 
and  reversed  as  to  another,  but  must  be  re- 
rtxaeA  aa  an  entirety;  and.  conversely,  If  In 


favor  of  tbe  defendants.  Invalidity  as  to  one 
will  Invnlidate  it  as  to  all.  A  Judgment  Joint- 
ly entered  In  favor  of  several  defendants, 
whether  In  an  action  upon  contract  or  for 
tort  cannot  be  affirmed  as  to  one  and  re- 
versed as  to  another.  Such  a  Judgment  Is 
an  entirety,  and  must  stdnd  or  fall  together." 
It  Is  true,  this  rule  was  recognized  and  ap- 
plied by  this  cotirt  In  the  case  of  Draper  v. 
State,  1  Head,  262.  It  was  said  in  that  case 
that  a  Judgment  cannot  be  divided.  If  it  la 
correct  agsinst  one  party,  but  erroneous  aa 
to  others.  It  cannot  be  affirmed  as  to  him  and 
set  aside  as  to  the  others.  There  must  be 
a  general  reversal.  But  the  court  refused 
to  follow  this  rule  In  the  case  of  Bently  v. 
Hurxtbal,  3  Hesd,  378.  "This  rule,"  said  the 
court,  "that  a  Judgment  Is  an  entire  thing, 
and,  therefore,  If  void  as  to  one  party  cannot 
be  allowed  to  stand  as  to  any  of  the  other 
parties.  Is  a  purely  technical  one.  A  Judg- 
ment may  be  correct  in  all  respects  as  to 
one  party,  and  altogether  erroneous  or  void 
as  to  another  Joint  party;  and  in  such  case 
there  is  no  sufficient  reason  why  the  party 
rightfully  charged  should  be  discharged, 
merely  on  the  ground  that  another  party  was 
wrongfully  made  liable  by  the  same  Judg- 
ment." The  last  case  was  followed  in  Smith 
V.  Foster,  3  Cold.  147;  Webbs  v.  State,  4 
Gold.  'XH;  Cox  V.  Crumley,  5  Lea,  630-535. 
This  Is  now  the  well-established  practice 
both  In  this  court  and  in  the  Inferior  courts. 
It  was  the  duty  of  the  circuit  Judge  to  set 
aside  the  verdict  as  to  the  Nashville  Rail- 
way, since  there  was  no  evidence  to  support 
it  Nor  can  this  action  be  mode  the  basis 
of  any  complaint  on  the  part  of  the  Nash- 
ville Street  Railway,  which  corporation  wai 
shown  to  be  liable  for  the  accident  Af- 
flrmed. 


TAUOHAN  et  al.  t.  OARNBB. 

BLACK  T.  SAMB. 

(Sopreme  Ooart  of  Tennessee.    Dec.  15,  1900.) 

OARM28HUBNT— MONET  PAID  UNDBR 
CONTRACT. 

Defendant  contracted  to  buy  a  mortgage 
debt  from  the  gamisbee  at  its  face  value, 
agreeing  to  pay  a  part  in  cash,  aad  the  balance 
at  aootoer  time.  He  paid  u  part  only  of  the 
cash  agreed,  and  wished  to  rescind  the  con- 
tract; but  the  gBmiflhee  refused,  and  sold  the 
land  under  the  mortgage,  which,  after  applying 
the  cash  payment  as  a  credit,  was  insufficient 
to  pay  the  mortgage  debt.  Held,  that  tbe  gar- 
nishee had  a  right  to  hold  the  money  paid  by  de- 
fendant as  a  payment  on  the  cash  installment, 
and  enforce  the  niurtgage  for  the  halance. 
which  being  inaufflcient  there  was  Dotbing  in 
his  haDcls  belonging  to  defendant  which  could 
be  subjected  to  garnishment  bj  creditors  of  de- 
fendant 

Appeals  from  circuit  court  Franklin  coun- 
ty; Floyd  Estill.  Judge. 

Actions  by  Vaugban  &  Puller  and  Warner 
Black  against  W.  L.  Gamer  and  Allen  Gar- 
ner, garnishee.  From  Judgments  in  favor 
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of  plaintiffs,  Uie  garnishee  appeals.  Be- 
rersed. 

Artbur  Qrowuover,  tor  plalntiffB.  W.  H. 
Brannan  and  H.  M.  Templeton.  for  defend- 
ant. 

WILKES,  J.  These  are  separate  garnlsh- 
meirt  proceedings,  for  convenience  heard  to- 
gether In  the  court  below  and  In  this  court. 
The  proceedings  were  Instltnted  before  a  jus- 
tice of  the  peace.  On  ai^eal  to  the  circuit 
court  there  were  jadgments  against  the  gar- 
nishees. They  hare  appealed  to  this  court 
and  assigned  errors.  The  substance  of  the  as- 
signment Is  that  It  was  error  to  render  judg- 
ment on  the  answer  of  the  garnishee.  The 
answer,  so  far  as  material,  sets  out  the  fol- 
lowing facts:  Allen  Gamer,  the  garnishee, 
held  a  trust  deed  upon  a  tract  of  land  to  se- 
cure a  debt  of  y097.93.  This  tnist  deed  was 
executed  by  the  father  and  mother  of  W.  L. 
Qamer.  W.  U  Gamer  made  a  verbal  con- 
tract with  Allen  Gamer  to  buy  this  mort- 
gage debt  for  its  face  value,  expecting  when 
he  became  the  owner  of  the  debt  that  his 
tether  and  mother  would  make  him  a  deed 
to  the  land  to  satisfy  the  same.  He  agreed 
to  pay  Allen  Qamer  $300  In  cash,— $100  on 
25th  December.  1889,  and  the  balance  at  the 
end  of  the  year,  when  the  land  was  to  be- 
come his.  He  only  paid  $190  of  the  $300 
cash  payment  agreed  to  be  made,  and  failed 
to  pay  the  remainder  of  the  $110  at  that 
time.  He  th^i  desired  to  rescind  the  trade, 
but  ADen  Gamer  refused  to  do  so,  and  de- 
clined to  pay  him  back  the  $190,  but  In- 
sisted on  his  rtght  to  foreclose  the  mortgage 
and  sell  the  land  for  the  remainder  of  the 
mortgage  debt  unpaid,  and  he  did  make  sale 
of  the  land  under  the  trust  deed.  At  this 
sale  the  land  failed  to  bring  the  mortgage 
debt,  interest  and  costs,  by  the  sum  of 
$22.50,  after  applying  the  $190  as  a  credit. 
Plaintiffs,  being  Judgment  creditors  of  W.  L. 
Gamer,  attempted  to  appropriate  this  $190 
to  their  debts,  upon  the  theory  that  the 
trade  for  the  moiigage  debt  having  fallen 
through,  it  was  in  fact  and  law  the  property 
of  W.  L.  Gamer,  the  defendant  Tlie  trial 
Judge  was  of  opinion  that  this  was  the  cor- 
rect status  of  the  case.  In  this  we  think 
the  learned  trial  judge  was  in  error.  While 
the  answer  Is  not  as  full  and  explicit  as  It 
should  be,  we  think  the  proper  meaning  of 
it  Is  that  W.  L.  Garner  bou^t  the  mortgage 
debt  and  It  was  to  become  his  when  It  was 
paid  for  according  to  the  contract  with  Al- 
len Gamer.  In  the  meantime,  and  until  it 
was  paid  for,  It  was  to  stand  good  to  Allen 
Gamer,  and  be  held  by  him  as  security  for 
the  balance  due  on  the  contract.  He  there- 
fore had  the  right  to  exhaust  the  land  by  en- 
forcing the  mortgage  or  trust  deed,  in  order 
to  pay  the  balance  after  applying  the  $190 
paid  upon  the  cash  Installment  In  other 
words,  we  think  that  he  had  a  right  to  bold 
this  $190  as  a  payment  on  the  cash  Install- 
ment and  enforce  his  deed  of  trust  for  the 


balance.  "Hie  proceeds  arising  from  an  en- 
forcement of  the  deed  of  trast  and  sale  of 
the  land  not  being  sufficient  after  applying 
the  $190,  to  satisfy  the  remainder  of  the 
debt  there  was  nothing  in  the  hands  of  Al- 
len Gamer  belonging  to  W.  L.  Gamer  Hist 
could  be  subjected  to  gamlshment  by  the 
creditors  of  W.  Tj.  Gamer,  and  the  gamlsh- 
ment proceedings  most  fail.  It  results  that 
the  Judgment  of  the  trial  judge  is  reversed, 
and  the  suite  dismissed,  at  the  coats  ot  the 
plaintlCCs. 


STATE  ex  rel.  BURKHATTI^R  et  al.  t. 
BANKS  et  al. 
(Supreme  Court  of  Teimc»jee.   Jan.  18,  1001.) 
SCHOOLS  JlHD  SOEOOL  DISTBICTS-BOBOSL 
OTFIOBRS— BLDOnONB. 

1.  Acts  1899.  c.  216,  f  1,  t«9airing  the  election 
of  Bchool  directors  In  May,  instead  of  August 
but  providing  that  it  shall  not  apply  to  any 
county  where  school  and  civil  districts  are  co- 
extensive, does  not  authorize  the  election  of  di- 
rectors in  Itfay  in  a  achool  district  which  Is 
co-extensive  with  a  civil  district. 

2.  Shannon's  Ann.  Code,  {  1427i  authorizing 
the  payment  of  coats  of  a  salt  commenced  In 
good  faith  a  school  director  out  of  the  mon- 
ey belonging  to  the  school  district  in  case  of  hia 
defeat,  docs  not  authorize  the  payment  of  costs 
b7  the  district  incurred  in  a  suit  brought  to  de- 
tennfaw  the  ri^t  ot  the  plaintiff  to  the  office 
of  schofd  dliector,  la  which  he  is  defeated. 

Appeal  from  chancery  court  DaTldson  coon* 
ty;  H.  H.  Cook,  ChanceUor. 

Suit  tiy  the  state,  on  the  relation  of  J.  C. 
Bnrkhalter  and  others,  against  D.  F.  Banks 
and  othera.  From  a.  decree  of  the  court  oX 
chancery  appeals  in  Ikvot  of  defendants,  re- 
IstflTS  appeal. .  Bill  dismissed. 

J.  A.  Oartwright  and  J.  H.  Acklen,  for  ap- 
pellants, jr.  S.  PUeber,  for  s^pellees. 

WtLKES,  3.  This  suit  involves  tiie  proper 
construction  of  chapter  218  of  the  Acts  of 
1S99.  The  rights  of  the  relators  to  the  office 
of  school  directors  of  the  Twenty-Third  rtvll 
district  of  Davidson  county  depend  upon  this 
construction;  and  the  constitutionality  of  the 
act  has  also  been  brought  In  question,  both 
[n  the  court  below  and  In  the  court  of  chan- 
cery appeals.  The  act  Is  In  the  words  and 
flgurea  following; 

"An  act  to  provide  for  the  election  of  school 
directors  In  the  various  school  districts  in 
the  state  of  Tennessee  where  the  school 
districts  are  not  co-extensIve  with  the  civil 
districts. 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Tennessee,  that  It 
shall  be  the  duty  of  tiie  commissioners  or 
other  officers  of  election  In  the  various  coun- 
ties of  this  state  to  open  and  hold  elections 
In  the  various  school  districts  In  this  state  on 
the  fourth  Saturday  In  May,  1900,  and  bien- 
nially thereafter,  for  the  pnrpose  of  electing 
three  school  directors  for  each  school  district: 
provided,  that  Oils  act  shall  not  apply  to  any 
county  In  this  state  where  school  districts  and 
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ehil  districts  ire  co-extenalTe,  or  mtj  here- 
after be  made  so:  provided,  that  this  act  ataall 
not  ttpBiy  to  lucorportite^  towns  wblcli  hare 
a  school  system  of  their  own:  provided,  tiiat 
this  act  shall  olao  include  districts  composed 
of  p<^oiu  of  dllEerent  counttee. 

"Sec.  Z  Be  It  further  «iacted.  that  said 
election  lUiall  be  held  and  gorenied  Ixj  and 
under  the  lam  now  govenilng  general  elec- 
tlims,  osept  that  these  elections  shall  be  held 
at  the  school  houses  In  the  various  school 
districts,  or  such  other  places  as  siUd  elecOon 
ofilcerB  shall  direct,  and  that  the  polls  shall 
be  opeoeA  at  1  p.  m.  and  shall  he  closed  at  B 
Ik.  m.  and  that  the  officers  holding  said  idee- 
tifm  shall  not  receive  any  compensation  tiiere- 
for. 

*'Sec.  8.  Be  It  farther  enacted,  that  this  act 
take  eCtect  from  and  after  Its  passage,  the 
pnbUc  welfan  requiring  It" 

The  chancellor  held  the  act  to  be  constltn- 
tional,  but  his  decree  was  reversed  flie 
court  of  ebamcoy  appeals,  which  pronounced 
the  net  uneonstitutional.  and  the  relators 
have  appealed  to  this  court,  and  assigned  er- 
rors. 

The  Bubatance  of  the  holding  oi  the  court 
of  chancery  appeals  Is  that  the  act  Is  obnox- 
lons  to  section  17.  art  2.  of  the  constitution, 
in  that  It  enibracea  more  than  one  subject, 
and  that  subject  la  not  definitely  eqtresaed 
In  the  title;  and  also  obnoKlous  to  section  6, 
art  7,  In  that  It  provides  for  an  election  of 
civU  officers  at  a  different  date  from  the  first 
Thursday  In  August;  tiiat  school  dlrecton 
are  dvll  offloers  In  the  soue  ot  that  section, 
and  that  their  terms  are  fixed  by  th^t  provl* 
slon  of  the  constitution.  It  appears  that 
Cato  BurUialter  and  Cato,  Jr.,  were  elected 
sduxri  dlxecton  tor  the  Twenty-Third  school 
district  ot  Davidson  county  on  the  fourth  Sat- 
urday In  May,  1900,  and  the  effect  of  the 
holding  of  the  court  of  chancery  appeals  Is 
that  their  election  was  Told,  and  their  con- 
tracts and  acts  as  directors  are  Illegal  snd 
void,  and  It  is  assigned  as  error  that  this  view 
or  holding  of  the  court  of  chancery  aiQ)eals 
Is  erroneous.  Davidson  comity  Is  divided  Into 
25  dvll  dlBtrlcts  and  20  school  districts. 
Fourteen  of  the  school  districts  are  co^exten- 
elve  with  tiie  dvU  districts,  and  10  of  the  re- 
maining dvll  districts  embrace  the  remaining 
19  school  districts,  and  the  school  dlstrtcto 
■are  so  divided  that  they  do  not  correspond 
with  the  dvll  districts;  but  the  Twenty- 
Third  dvil  district  Is  co-extenslve  In  territorial 
limits  with  the  Twenty-Third  school  district 
Banks,  Walton,  and  Andrews  dalm  to  be  the 
legal  school  tUrectwa  of  the  district  authoris- 
ed to  pufwm  the  duties  of  the  same  under 
an  election  hdd  in  August  of  a  previous  year. 
The  court  of  chancery  appeals  was  of  <9inlon 
that  the  title  of  the  act  provides  for  the  elec- 
tion of  school  directors  in  the  various  (mean- 
ing all)  school  districts  In  the  state  when  the 
Mhool  districts  are  not  coextensive  with  the 
civil  districts,  and  the  body  of  the  act  pro- 
vides for  (venlng  and  holding  elections  in  all 


the  schofd  dtstricts  in  flie  state  on  the  ftmrth 
Saturday  In  May,  1900,  and  biennially  tiiere- 
after,  with  a  provision  which  excepte  counties 
where  sdiool  and  dvll  districts  axe  ce«xteii> 
dve,  or  may  thereaftra*  be  made  so.  The 
court  of  diancery  appeals  was  of  opinion  that 
this  provision  applies  to  counties  alone  where 
each  dvll  district  Is  a  sduxd  district  and 
where  all  the  achooi  and  dvll  dlstrlcte  are  co- 
extensive, and  does  not  and  cannot  apply  to 
any  other.  That  court  says  the  act.  If  valid, 
applies  to  all  school  distrlcta,~thoae  co-exten- 
slve and  those  not  eo'extmslve  with  dvll  dis- 
tricts,—and  hence  the  subject  of  the  act 
should  be  so  construed  as  to  apply  to  all  sdiool 
dlBtrlcts  In  the  stete  not  oo-extensive  with  tiie 
dvll  dlstrlcte  of  the  eounly  ^exe  said  school 
dlstrlcte  are  located,  and  not  to  apply  to  any 
school  district  hi  the  stete  irtiere  sudi  a 
school  district  is  coextensive  with  the  dvU 
district  the  county  In  which  such  school 
district  is  located.  The  court  san  tills  would 
lead  to  the  anomalous  and  perjdexhig  neces- 
sity ot  electing  part  of  the  school  directors  In 
May  and  part  In  August;  a  result  which  that 
court  says  has  led  to  great  confusion,  dissen- 
sion, bickering,  bitterness,  strife,  and  litiga- 
tion among  and  between  otbooA  dtrecton, 
teachers,  pivils,  and  patrons  of  the  public 
sdiools,  to  the  great  Aettltaeat  ot  the  sdiool 
system  and  of  the  general  public.  That  court 
further  hdd  that  school  directors  were  dvU 
offlcen,  to  the  meaning  of  section  fi,  art.  7.  of 
the  constitution,  and  the  time  tor  their  elec- 
tion is  therefore  fixed  by  the  constitution  for 
the  first  Thursday  to  Auguvt  and  the  time  for 
election  cannot  be  fixed  for  a  different  date 
1^  legislative  enactment 

We  are  of  c^inlon  the  court  of  chancevy 
appeals  has  not  pr^rly  oonstmed  the  lan- 
guage of  the  a(4  hi  Ite  application  to  sduxri 
districts.  It  is  true,  the  act  Is  unhappily 
worded,  and  may  bear  the  constructioii  pla- 
ced upon  It  by  the  court  of  chancery  ap- 
peals, but  looking  to  ito  origin  and  purpose, 
as  well  as  ite  language,  and  the  object  la- 
tended  to  be  acoMnpIished  and  evils  to  be 
remedied  by  tt,  another  construction  can  and 
should  be  adopted  to  carry  out  the  pnrposea 
of  the  legislature;  and,  when  tills  construc- 
tion la  placed  upon  the  body  of  the  act; 
there  is  no  want  ot  harmony  between  the 
titie  and  body  of  the  act  and  there  Is  no 
dealing  with  doable  subjects  in  either.  The 
occasion  for  the  act  and  the  maimer  in 
which  It  was  intend^  to  ftroly.  and  the  evil 
sought  to  be  remedied  are  plainly  and  terse- 
ly set  out  to  an  oidnlon  given  to  tin  ^te 
superintendent  of  public  Instructlott  on  the 
2d  of  February,  1000,  by  the  attorney  gen- 
eral of  the  stete,  as  follows:  "Knozvllle, 
February  2,  1900.  H<»i.  M.  a  Flti^Mck, 
Nashville.  Tennessee— Dear  Sir:  Replying  to 
your  letter  of  recent  date,  requesting  my 
optolon  upon  certeto  matters  relating  to  the 
election  ot  district  school  directors.  Prior 
to  chapter  218,  Acte  1809;  it  seems  that  aU 
elections  of  school  director  were  bad  at  the 
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regular  Angnst  election,  and  at  the  recniar 
voting  places  in  the  Kveral  dIstrictB.  This 
aystem  operated  aatlBfactorlly  In  all  caus 
wbere  tbe  scho<d  district  was  co-«ztenslTe 
vlth  the  dvll  district,  but  was  obviously 
very  onsittlsfactory  where  the  school  dis- 
tricts and  the  dvU  districts  were  not  co-ex- 
tensive.  In  the  -latter  case  it  usually  hap- 
pened at  a  regular  election  that  the  voters 
of  a  school  district  could  not  all  attend  and 
vote  at  the  regular  voting  place.  The  civil 
district  bdng  composed  of  p6itIonB  of  two 
or  more  school  districts,  the  voters  were 
scattered,  and  much  c<mfnrion  prevailed  as 
to  tbe  election  of  school  directors.  To  ob- 
viate this  difficulty  seems  to  have  been  tbe 
object  of  the  act  of  1890.  That  act  leaves 
tbe  former  law  in  force  requiring  the  elec- 
tion of  school  directors  at  a  r^ular  voting 
place,  and  at  the  regular  election  in  August, 
in  all  cases  wbere  the  school  districts  and 
civil  districta  are  co-erteosive.  and  in  all 
Incorporated  towns  having  a  school  system 
of  their  own.  In  this  regard  the  law  baa 
not  been  changed  by  the  act  of  1809;  but 
under  the  act  of  18S9,  wbere  tbe  8chCM>I  dis- 
trict or  school  districts  in  any  county  are 
not  co^extenslve  with  the  civil  dletrlcts,  or 
wbere  a  school  district  includes  parts  of  civil 
districts  situated  in  different  counties,  the 
election  tar  the  district  school  directors  Is 
required  to  be  had  on  the  fourth  Saturday 
in  May,  1900,  and  biennially  thereafter.  Tbe 
act  fixea  the  place  of  holding  the  election  in 
such  eases,  not  at  the  required  polling  pla- 
ces, but  at  the  school  houses  in  tbe  various 
districts,  or  at  such  other  places  as  tbe  elec- 
tion commissioners  may  select  I  am  of  the 
opinion  that  the  act  ai^lles  to  any  school 
district  In  any  county  whldi  is  not  co-ex- 
tensive with  the  civil  district,  although  there 
may  be  other  school  districts  in  that  county 
which  do  correspond  with  the  dvil  districts. 
School  directors  elected  under  the  act  of 
1890  are  required  to  enter  upon  their  duties 
within  thirty  days  of  their  election,  Just  as 
those  elected  under  former  acts  are  required 
to  do.  Tours,  very  truly,  G.  W.  Piclile,  At- 
torney General."  It  Is  stated  that  this  con- 
struction of  the  act  has  been  conceded  to  be 
correct,  and  followed  In  all  the  counties  and 
schools  districts  in  the  state  except  in  Dav- 
idson county.  Whether  this  be  true  or  not, 
we  are  sfitlsAed  it  is  the  correct  view  and 
construction  of  the  act.  The  only  ambiguity 
that  arises  Is  in  the  use  of  the  word  "coun- 
ty" Id  tbp  proviso,  and  the  position  in  which 
It  Is  placed;  but  we  are  convinced  that  the 
true  meaning  of  the  act  Is  as  if  It  read: 
"Provided,  that  this  act  shall  not  apply  in 
any  school  district  in  any  county  of  the  state 
when  the  school  district  Is  co-extenslve  with 
the  dvll  district,"  etc.  In  oth^  words,  the 
act  deals  with  school  districts  as  entities, 
and  intended  to  leave  school  districts  which 
were  co-extensive  with  the  civil  districts  as 
to  tbe  election  of  directors  as  they  were 
before  the  passage  of  tbe  act;  that  la»  such 


election  must  be  held  in  August,  as  hereto- 
fore, but  In  all  school  districts  In  such  coun- 
ty of  tbe  state  wblch  have  dlfferoit  Ximlta 
from  the  dvll  districts  the  election  In  such 
districta  alcme  should  be  In  May.  This  be- 
ing the  correct  construction  of  tbe  law.  It 
la  apparent  the  relaton  have  no  title  to  the 
offices  claimed  by  them,  and  stand  in  no 
attitude  to  teat  tbe  conatitutlonalltj  of  tbe 
act,  cr  to  maintain  this  action  tcv  poases- 
don  of  the  offices.  In  other  words,  tiie  Sec- 
tion Cor  directors  of  the  Twenty-Third  dvU 
district  of  Davidscm  county  should  have 
been  held  In  August,  and  not  In  May.  inas- 
much as  the  Twait7-^lrd  sdiod^  and  dvll 
districts  are  co-extendve.  and  the  act  In  con- 
troversy does  not  apply  to  that  district 
nils  disposes  of  the  case,  and  prevents  our 
pasdng  upon  the  question  whether  the  act 
is  obnoxious  to  the  fifth  section  of  article 
7  of  tbe  constitution,— a  result  wbich  we 
tegwt.  Inasmuch  as  It  is  important  to  the 
public  and  school  Interests  that  the  question 
be  dedded.  But  our  opbilon  upon  that  fea- 
ture of  the  case  would  be  a  dictum,  no  mat- 
ter bow  thoroughly  considered  It  might  be, 
as  there  are  no  parties  before  ns  who  can 
properly  raise  the  question.  The  bill  must 
be  dismissed,  at  tbe  costs  of  the  relators, 
the  court  being  of  i^lnlon  this  controversy 
Is  not  provided  for  by  section  1427,  Shan- 
non's Compilation,  providing  for  payment 
of  costs  out  of  the  school  fund  nt  th»  dis- 
trict 


STATE  ex  rel.  ROBERTS  t.  HART. 
(Snpreme  Oaurt  of  Tennessee.   Jan.  19.  lOOl.t 
SCHOOLS    AND    SCHOOL  DISTRICTS—SCHOOL 
OPFICERS— RIGHT  TO  ACT— DB  FACTO  OFFI- 
CE: nS—COUiATBRAL  ATTACK— VAUDnr  OP 
ORDER. 

1.  Where  the  election  of  school  directors  in 
a  school  district  was  premature  and  Illegal,  as 
held  in  May  instead  of  Aogiist,  a  warrant 
drawn  in  JiJy  by  the  old  directors,  whose  temi 
of  office  does  not  expire  until  St^ptemlier  Ist, 
is  valid. 

2.  The  payment  of  an  order  f^\pn  by  a  board 
of  school  directors  regniarly  elected  and  exer- 
cising the  fnnctions  of  their  office  cannot  be 
defeated  on  the  gronnd  that  certain  members 

lire  not  eligible  to  the  office,  or  have  forfeited 
their  riffht  thereto  by  removinft  from  the  coun- 
ty, since  they  are  de  facto  officers,  whose  acts 
cannot  be  attacked  in  a.  eollaterai  proceeding. 

Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Coolc,  Cbaucsllor. 

Mandamus  by  the  state,  on  the  relation  of 
Nolle  Roberts,  against  Len  K.  Hart,  trustee, 
to  compel  the  payment  of  a  school  warrant 
From  a  decree  of  the  court  of  chancery  ap- 
peals directing  a  mandamus  to  issue,  de- 
fendant appeals.  Affirmed. 

J.  A.  Cartwright  and  Jas.  H.  Acklen.  for 
appellant.   Jas.  S.  Fllcber  and  B.  M.  Bink- 

iey,  for  appellee. 

WILKES,  3.  Tbia  case,  upon  argument 
was  treated  as  presenting  the  same  ques- 
tions involved  in  the  case  of  State  v.  Baniu, 
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01  S.  W.  77S,  and  the  two  cases  were  heard 
together.  We  are  of  opinion  thej  do  not  In- 
TolTe  the  same  questions,  thongh  each  case 
la  somewhat  dependent  on  the  other.  The 
court  has  already  held  In  the  first-named 
caie  that  the  election  of  school  directors  for 
the  Twenty-Third  civil  and  school  district  of 
DaTldsoa  county  was  Improperly  and  llle- 
gally  held  In  May,  and  shonld,  under  the 
statQtefl,  bare  been  held  In  August  and  that 
the  persons  chosen  In  May  were  not  legally 
elected,  and  were  not  entitled  to  act  as  di- 
rectors of  that  district  The  present  case  Is 
an  ai^Ucatlon  for  mandamus  to  compel  the 
trustee  of  DaTldson  county  to  pay  a  war- 
rant drawn  upon  the  trustee  In  favor  of  the 
relator  for  fl5.  by  Banks,  Walton,  and  An- 
drews, who  claimed  to  be  the  legal  directors 
tDT  that  district.  They  were  elected  In  Au- 
gaat,  ises.  and  Is  July,  1900.  contracted  with 
the  relator  to  do  certain  repairs  on  the 
school  building  In  that  district  and  on  July 
14.  1900,  Issued  blm  the  warrant  In  question 
la  payment  for  his  senrlces.  The  contention 
Is  that  the  directors  Banks,  Walton,  and 
Andrews  hSTlng  been  elected  In  August 
1806.  their  term  of  office  would  not,  in  any 
CTOit  terminate  until  September  1. 1000,  and 
not  then  unlees  their  successors  Trere  legally 
elected  and  qoallfied.  Their  contention  is. 
as  we  think,  correct  If  we  consider  the  elec- 
tion of  their  successors  In  May  as  roid;  and 
they  were  qualified  and  authorized  to  act 
all  other  questions  being  out  of  the  way.  It 
Is  said,  howerer.  that  Andrews  is  an  alien, 
and  Incapable  of  holding  the  office,  and  that 
Banks  bad  moved  out  of  the  district  and 
tbereby  Tacated  bis  office.  It  is  a  well-es- 
tablished role  of  law  that  If  a  person  exer- 
cise the  fnncttons  of  a  public  office  under 
color  of  right  and  with  the  acquiescence  of 
the  public,  he  will  be  deemed  an  officer  de 
facto,  and  his  acts  will  protect  third  per- 
sons, even 'though  he  was  not  eligible  to  the 
ofllce.  or  bad  legally  forfeited  It  by  removing 
from  the  cotmty  (Mechem,  Pub.  Off.  S 
Throop.  Pub.  Off.  fi  631-686);  and  the  acts 
tti  swdi  an  officer  cannot  be  Impeached  col- 
laterally, nor  bis  title  Inquired  Into,  except 
In  quo  warranto  proceedings  Instituted  for 
that  purpose  (Mecbem,  Pub.  Off.  |  343; 
Throop.  Pub.  Off.  H  6^  632).  Banks  and 
Andrews  were  exercising  the  functions  of 
the  office  under  a  previous  valid  election. 
Both  were  recognized  as  such  officers  by  the 
county  superintendent  of  public  schools,  who, 
under  the  law,  had  the  power  to  fill  vacan- 
cies until  the  regular  Section.  Here  we 
have  the  unanimous  action  of  the  entire 
board— one  (Walton)  being  without  question 
de  Jure  a  director,  and  the  other  two  (Banks 
and  Andrews)  de  facto  officers— In  a  matter 
involving  the  rlgbte  of  a  third  person.  No 
question  Is  made  about  the  Justice  or  correct- 
ness of  amount  of  tbe  relator's  demand,  and 
tke  court  !■  of  tqilnton  It  should  be  paid,  and 
tbe  decree  of  the  court  of  chancery  ai^iUs 
dlracUnf  a  mandamus  to  Issue  Is  afflrmed. 


8TATB  V.  HOSKINS. 
(Supreme  Court  of  Tennessee.    Feb.  0,  1901.} 
LANDLORD  AND  TENANT— CROP— LANDLORD'S 
LIBN  —  STATUTE  —  CONBTITOTIONAIjITT  — 
TITLB-SUBJBCTS  —  WAITBR  — CRIMINAL  IN- 
TKNT. 

1.  Acts  1897,  c.  114.  authorizing  the  Imprison- 
ment of  a  defendant  convicted  of  selling  proper- 
ty on  which  a  laodloi-d's  lien  ezlated  in  case 
defendant  tailed  to  pay  the  fine  Imposed,  is  not 
uncouatltutional  as  authorising  an  Imprison* 
ment  for  debt 

2.  Acts  1807,  c.  114,  in  regard  to  llena  of 
landlords  and  furnishers,  is  not  In  violation  of 
Oonat.  art.  2,  {  17.  declaring  that  no  bill  shall 
embrace  more  than  one  subject  which  shall 
be  expressed  In  its  title,  because  applying  to 
only  landlords  and  furnishers. 

3.  Acta  1897,  c.  114,  imposes  a  fine  oo  one 
who  sells  property  subject  to  a  landlord's  Hen 
witli  intention  of  depriving  the  landlord  of  the 
debt  for  which  the  lien  existed.  Beld,  that 
where  a  landlord,  by  acceptlog  peraooai  securi- 
ty, led  tbe  defendant  to  b^eve  that  tbe  Uen 
was  waived,  a  conviction  of  defendant  for  sell* 
laK  the  propei-ty  will  be  reversed  for  want  of 
cnminal  Intent 

Appeal  from  circuit  court  Itutberford  coun- 
ty; Fount  Smithson,  Special  Judge, 

J.  T.  Hosklns  was  convicted  of  selling 
com  on  which  a  landlord's  lien  existed,  and 
he  appeals.  Reversed. 

Wbltteker  &  LytUe.  tor  appellant  SHgar 
Smith  and  &  S.  House,  for  the  Ststa 

WIIiKBS,  J.  The  defendant  wu  Indicted 
in  tbe  circuit  court  of  Bntberford  county. 
There  are  two  counts  in  tlie  Indictment;  one 
for  seUlng  and  disposing  of  com  upon  which 
there  was  a  landlord's  Uen  tor  rent  and  tbe 
other  count  charging  that  It  was  a  furnish- 
er's Iloi.  Both  coantM  charged  tbat  the  sale 
was  ma^  for  the  purpose  of  depriving  the 
owner  of  the  debt  of  the  cn^i  and  Ito  pro- 
ceeds. Tbe  indictment  la  pradicated  upon 
Act  1807,  c  114.  There  was  a  motion  to 
qnash,  which  was  overrated.  There  wae 
also  a  plea  in  abatement  which  does  not 
appear  to  have  be«i  acted  upon,  and  must 
therefore,  be  treated  as  abandoned.  There 
was  a  plea  of  not  guilty,  and  a  general  ver- 
dict Hie  Judgment  of  the  court  is  tbat  for 
the  offense  of  seUIng  the  com  which  was 
under  Uen— not  specifying  wliether  land* 
lord's  or  famlBher*B-^e  defendant  be  fined 
$2B.  There  was  a  motion  for  new  trial  and 
In  arrest  of  Judgment  and  defendant  ap- 
pealed. 

It  is  said  the  act  of  1807  (chapter  114)  ia 
unconstitutional  because  it  authorizes  Im- 
prisonment for  delit  This,  we  thhik,  is  not 
weU  token.  Tbe  Imprisonment  authorized 
by  the  act  It  for  falling  to  pay  tbe  fine  Im- 
posed for  ■  violation  of  the  law  and  unlaw- 
fully selling  the  crop,  and  is  no  more  Impris- 
onment for  debt  than  any  Impriscament  au- 
thorized for  failure  to  pay  a  fine  Imposed  for 
tbe  commission  at  any  othw  misdemeanor. 

It  Is  said,  in  the  next  place,  that  it  Is  un* 
constitntloaal  becftose  In  omttavoition  et 
sectkm  17.  art  2,  Const,  whldi  provides  tbat 
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no  bill  sball  become  a  law  which  embraces 
more  tlian  one  subject,  to  be  expressed  in 
the  title.  The  contention  Is  that  the  act  em- 
braces two  distinct  and  separate  subjects.— 
landlords*  liens  and  furnishers'  liens.  We 
thlalc  this  erltidsm  not  well  made.  The 
general  subject  of  the  act  Is  the  sale  and 
dlajjkosltlon  of  crops  open  which  there  are 
Uena.  tither  of  landlords  or  furnishers,  with 
the  purpose  of  depriving  the  owner  <rf  the 
Indebtedness  for  which  the  Hen  exists  of  the 
same  or  Its  proceeds,  and  to  punish  the 
same.  This  Is  not  two  subjects,  but  two 
subdivisions  of  the  same  general  subject. 

Quite  a  number  <^  errors  are  assigned.  It 
Is  not  necessary  that  we  should  notice  them. 
We  are  not  satisfied  with  the  conviction. 
We  are  of  opinion  that  the  landlord  waived 
his  lien  upon  this  crop  sold  hy  the  defend- 
ant, and  that  he  either  expressly  agreed  that 
the  tenant  might  sell  the  same,  and  use  the 
proceeds,  or  led  falm  to  believe  that.  In  view 
of  the  personal  security  he  had  taken  for  tiie 
rent,  the  lien  was  not  a  matter  of  any  con- 
cern or  Importance  to  him,  and  was  waived. 
This  being  so,  there  Is  an  absence  of  crim- 
inal Intent  on  the  part  of  the  defendant  In 
Baling  the  crop  and  using  and  consuming  a 
part  of  the  proceeds.  We  Qierefore  reverse 
the  Judgment  of  the  court  bdow.  and  re- 
mand the  cause  for  a  new  trial 


WATTBB80N      MATOB,  ETC.,  OF  OITT 

OF  NASHVILLE. 
(Supreme  Court  of  Tennessee.   Feb.  2.  1901.) 

MUNICIPAL  CORPORATIONfl  —  BUILDING  CON- 
TRACT-EXTRA WORK-CITY  CHARTKR— RB- 
QUIRSMBNT8— OBSBaVANCB~NBX3ESSITT. 
Nafihrille  City  Charter,  S  48,  provides  that 
orders  for  alterations  to  the  prosecution  of  any 
work  caa  be  made  onl^  by  order  of  the  board 
of  public  works,  and  tliat  the  order  shall  be  of 
no  effect  nntil  the  price  to  he  paid  for  the  same 
shall  have  been  agreed  on  In  writing,  and  nign- 
ed  by  the  contractor,  and  approved  by  the 
board;  and  that  the  total  cost  of  the  work,  with 
the  addition  of  the  price  so  agrepd  on,  shall  not 
exceed  the  otiginal  estimate.  Section  44  de- 
clares that  no  contractor  shall  be  allowed  any- 
thlnfr  for  extra  work  can&ed  by  any  alteration, 
unless  an  order  Is  made  and  siErned  as  provided 
in  the  preceding  section.  Plaintiff  contracted  In 
writing  with  the  board  of  public  works  for  the 
conatruction  of  a  city  hall,  and  was  ordered  to 
make  certain  changes  not  included  in  the  oriKi- 
nal  contract,  and  notified  the  board  in  writing 
that  he  would  demand  extra  compensation  for 
such  changes.  Hdd,  that  no  action  can  be 
maintained  in  any  form  to  charee  the  city  for 
the  work  BO  performed,  since  the  defendant's 
charter  expressly  prohibited  the  allowance  of 
anything  on  a  contract  which  did  not  con- 
form to  the  provisions  of  the  charter. 

Error  to  circuit  conrt.  Davidson  county; 
J.  W.  Bonner,  Judge. 

Action  by  Thomas  Watterson  against  the 
mayor  and  city  council  of  Nashville.  From 
a  Judgment  In  favor  of  defendant,  plalntlft 
brings  error.  Affirmed. 

Bartbdl  *  Keeble,  for  pUlntlff  In  error. 
Piloe  ft  McOonnlco.  fer  defendant  In  error. 


BEARD,  J.  This  case  Is  one  of  implied 
assumpsit,  coming  by  appeal  In  the  nature 
of  a  writ  of  error  from  the  Judgment  of  tbe 
circuit  court  sustaining  a  demurrer  to  plain- 
tllTs  declaration.  The  avenaients  of  the  dec- 
laration, in  substance,  are  that  plalntUC  in 
error  had  made  a  written  contract  with  the 
defendant,  through  tiie  board  of  public 
works  and  affairs,  Its  duly-authorised  agent, 
to  do  the  carpenter  work  In  the  new  city 
ball,  and  that  while  doing  this  work  accord- 
ing to  plans  and  f^eciflcatlons,  made  a  part 
of  his  contract,  he  was  ordered  to  make 
certain  changes  and  modiflcatlona,  not  In- 
cluded In  tbe  original  plans  and  contract, 
which  involved  tbe  use  of  more  coetly  mate- 
rial and  much  Increased  expense  to  plaintiff 
in  error;  that  on  receiving  this  order  he 
gave  written  notice  to  the  board  of  public 
works  and  affairs  that  he  would  demand  ex- 
tra compensatian  for  this  extra  work,  and 
that  thereupon  be  proceeded  to  do  the  work 
upon  the  assarance  of  the  board,  throo^h  its 
presldfflit  that  It  would  be  paid  for  "when 
tbe  contract  was  completed."  It  la  also 
averred  that,  though  ordering  these  changes 
and  modifications,  and  upon  the  completion 
of  the  work  accepting  and  atUl  retaining, 
the  benefits  of  it,  Uie  d^endant  declined  to 
pay  therefor,  to  the  damage  of  plaintlfC 
$2,600.  Tbe  ground  of  the  demurrer  beld 
fatal  to  the  declaration  was  that  it  failed  to 
aver  a  compliance  with  certain  ■tatn^HT  or 
charter  requirements  essebtial  to  a  valid  eon- 
tract  for  extra  work,  lacking  wbl<^  it  was 
insisted  that  in  the  face  of  tbe  prohibltlonR 
of  the  statute  or  ctiarter,  this  action  of  Im- 
plied assumpsit  could  not  be  maintained. 
Tbe  charter  provisions  r^ed  upon  by  the 
demurrant,  and  which  by  tbe  trial  Judge 
were  held  aufficlent  to  defeat  plaintHTa  ac- 
tion, are  as  follows: 

"Sec.  4S.  When.  In  the  opinion  of  the 
board,  It  shall  become  necessary  in  the  proa- 
ecutlon  of  any  work  to  make  alterations  w 
modifications  in  the  speciflcatlOB  or  plans  of 
a  contract  such  alteration  or  modification 
shall  only  be  made  by  wder  of  tlie  board, 
and  such  order  shall  be  of  no  effect  until  the 
inrice  to  be  paid  for  the  same  diall  have 
beoi  agreed  upon  In  writing  and  signed  by 
tbe  contractor  and  approved  by  tbe  board. 
The  total  cost  of  the  work,  with  flie  additioD 
of  tbe  price  so  agreed  upon,  aball  not  exceed 
the  original  estimate. 

"Sec.  4C  Xo  contractor  aball  be  allowed 
anything  for  extra  work  caused  by  an  alttr- 
atlon  or  modification,  unless  an  ordm  la 
made  or  an  agreement  signed,  as  pn-rtded 
In  tbe  ivecedlng  section,  ihall  he  In  any 
case  be  allowed  more  for  such  aitentloo 
than  tbe  price  fixed  by  the  agreem^t** 

Acts  388S.  p.  166. 

It  win  be  seen  that  tbe  constituent  rie- 
ments  aUeged  by  the  demurrer  to  be  vital  to 
a  contract  for  alterations  and  modifications 
In  some  work  In  progress,  and  vrtiich  the  dec- 
laration In  the  case  fails  to  arer  existed  In 


Digitized  by  Google 


TeuJ       WATTEBSON  t.  MATOB,  ETC,  OF  GITT  OF  NASHVILLE. 


783 


plAlatUTi  contnct,  are  that  tha  price  to  be 
paid  for  luch  extra  work  must  be  agreed 
upon  In  Trttlns,  and  algned  by  the  contract- 
or, and  approved  bj  tbe  board;  and  that  tbe 
total  coat  of  tbe  work,  incTndhig  that  of  tbe 
extra  work,  abaU  not  oceeed  tbe  original  ea- 
timate.  Wanting  these  ^moits,  It  la  In* 
elated  br  tbe  demurrant  (bat  the  contract  la 
void,  and  the  dty  Is  expressly  prohibited 
from  allowing  the  eontractor  anyOilng  for 
tlie  earttft  woA  done  under  It  We  thlift 
tbero  can  be  no  doubt  that  these  atatutory 
elMuoits  are  essential  to  the  making  of  a 
lawful  contract  for  €stra.  work,  and  that, 
ladUng  In  timn,  tbe  contract  Is  void;  and 
tbat.  In  the  face  of  tbe  Inhibitory  terms  of 
tbe  charter  proTlalfnis,  no  actUm  can  be  main- 
tained la  ai^  form  to  recover  from  the  dty 
ttae  TalTW  (tf  anch  work.  We  have  bad  oc- 
casion aeveral  times  to  conalder  questions 
cognate  to  tbe  one  tamdved  In  tb!s  case, 
and  It  baa  be«i  distinctly  held  that  con- 
tvacts  made  In  violation  <rf  a  jvohlbltray 
statute  cannot  be  enforced.  Among  the 
cases  so  holding  are  Stevenson  v.  Ewlng,  87 
Tenn.  46^  9  6.  W.  2a(K  ami  Lamber  Co.  v. 
mnmas,  9S  Tienn.  080,  22  S.  W.  74a  Tbe 
first  of  these  was  an  action  brought  by  an 
-unlicensed  real-estate  broker  to  recover  com- 
mlaslons  for  negotiating  a  sale  cC  real  estate. 
The  statute  Uien  In  force  declared  the  occu- 
pation of  a  real-estate  broker  to  be  a  tauble 
privilege,  and  provided  that  It  Should  "not 
be  pursued  without  license."  Tin  statute 
was  successfully  Interposed  as  a  defense. 
Tbfs  court  said:  "Hwe  is  an  express  yrobh 
blthm  of  all  unlicensed  persons  to  act  aa 
real-estate  brokers,  and,  consequently,  a  pro- 
blbltJtHit  by  necessary  inference,  of  all  con- 
tracts which  sudi  persoBB  shall  make  for 
OMUpensation  to  tiiemsidvea  tor  so  acting. 
It  Is  fandliar  law,  bott  in  Englai^  and 
America,  that  a  contract  pndiiMted  dtber 
expressly  or  Impliedly  by  statute  Is  Illegal, 
and  cannot  be  enfcwced."  To  this  proposi- 
tlMi  many  anttaorities  are  cited.  Tbe  case 
of  Lumber  Go.  t.  Iliomas,  supra,  vras  that  of 
a  fdelgn  corporation  dealing  through  an 
ag«it  located  In  Bfemphls,  and  sun^lylng 
lumber  for  the  conatmctlon  of  a  house  in 
that  dty,  seeking  relief  to  tbe  extent  of  tbe 
value  of  the  material  so  furnished.  This  cor- 
poration had  failed  to  comply  with  the  re- 
quirements of  ctaap1»r  122  of  the  Acts  of 
IdBl  until  after  a  consldaable  part  of  thla 
lumber  had  been  supplied.  As  to  that  por- 
tion of  tbe  account  whidta  accrued  aftn*  the 
act  took  effect  and  priw  to  tbe  r^stratlon 
of  Its  charter,  the  court  said:  **A11  contracts 
made  and  all  business  transacted  by  It  In 
Sbdby  county  between  these  dates  were  Ule- 
gaL  and  no  rights  of  pn^erty  or  of  action 
could  arise  out  of  tbe  same.  It  fttllowa  that 
such  company  can  have  no  remedy  growing 
out  of  any  transactkm  between  these  dates 
in  Slidt^  county,  and  can  reeovw  upon  no 
ctmtract  express  or  implied,  entered  into  be- 
tween tbese  datsB,  and  is  not  entitled  to 


retake  or  recover  any  material  or  lumber 
furnished  within  these  dates."  This  last 
case  would  aeem  to  be  as  condurive  against 
the  right  to  recover  on  an  Implied  assunq^ 
sit  resting  opon  the  acceptonce  and  appro- 
priation of  the  fruits  of  a  problMted  ctm- 
tract aa  upon  the  express  contract  under 
wbltA  these  fmlta  or  ben^ta  were  confer^ 
red.  because  the  case  showed  that  at  the 
time  this  court  was  repelling  the  complain- 
ant corporation  the  defradants,  Thomas  and 
wife,  were  In  the  enjoyment  of  tbe  property 
Into  wbi<^  Its  material  had  berai  worked. 

But  It  Is  said  we  are  precluded  from  ^qply- 
Ing  this  principle  to  tbe  present  casa  because 
of  utterances  made  and  coodusions  announ- 
ced In  other  and  lata  cases  determined  by 
tbe  court  We  vrlll  briefly  examine  tbese 
cases.  In  Gasl^bt  Co.  v.  City  of  Memphis, 
88  Tenn.  612,  30  S.  W.  ^  tiie  dabn  was  for 
a  balance  due  complainant  on  an  account  for 
lUumlnatlng  gas  fumlabed  tbe  dty  for  tbe 
years  from  1879  to  1884,  Inehudve.  There 
were  written  contracts  covering  the  years 
1879  and  1880  and  1681.  If  there  were  coup 
tracU  in  writing  tta  the  yean  1882,  1883.  and 
1884,  they  were  not  found.  Yet  It  did  appear 
that  the  gas  was  furnished  toe  these  years 
according  to  bids,  and  upon  the  same  terms, 
as  in  tbe  former  years.  By  ttae  terms  of  ttae 
written  contracts  the  dty  was  to  pay  tbe 
company  for  the  gas  consumed  from  a  fund 
to  be  derived  from  a  tax  levy  of  10  cents  on 
each  flOO  worth  of  property  within  the  city, 
and  the  gas  company  was  to  look  alone  to 
this  fund  for  compensation.  This  tax  levy 
was  made  each  of  ttae  several  years,  realizing 
an  amount  suffldent  to  discbarge  the  dalm 
ot  the  company.  The  fund  being  otherwise 
appr<virlated.  suit  was  brought  on  a  balance 
claimed  to  be  due.  The  dty  Ineffectually  In- 
terposed tiie  statute  of  llmltatKuis  against  so 
much  of  this  claim  as  was  more  than  six 
years  old,  the  court  holding  tiiat  tbe  fund  so 
collected  was  Impressed  with  an  eiqprses  trust 
against  which  the  statute  did  not  run.  In 
addition,  the  dty  Insisted  that  In  no  event 
could  the  company  recover  for  ttae  gas  cm- 
sumed  In  these  years  fOr  which  no  written 
contracta  were  produced.  This  defense  waa 
made  In  regard  to  a  clause  ct  its  cbarter 
which  provided  that  all  its  contracts  should 
be  In  writing,  and  signed  by  ttae  commlsslon- 
en  consenting  ttaereto,  and  recorded  In  a  vrell- 
bound  book  apesx  at  all  tlmea  for  public  In- 
spection. This  defense  was  also  overruled, 
and  it  was  held  that  having  used  ttae  gas,  the 
dty  was  liable  upon  a  quantum  meruit.  We 
adhere  to  tbe  prindple  upon  which  this  hold- 
ing was  made,  but  we  are  unable  to  discover 
In  It  any  support  tor  tbe  contention  of  the 
plaintiff  In  error  In  the  present  case.  To  caa- 
tract  for  gas  waa  within  the  scope  of  tbe 
power  of  the  dty,  and  the  cbarter  provided 
certain  fonnallties  In  the  making  of  that  con- 
tract which  it  was  the  duty  ot  ita  agents  to 
<rtiserve.  While  this  duty  was  Imposed,  "tbo 
statute  does  not  necesaarily  Imtily  that  a  fall- 
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nre  In  confonnlty  would  vitiate  the  contract, 
and  especially  does  It  lack  all  intimation  that 
such  nonconformity  on  the  part  of  these 
agents  should  deprive  the  contractor  of  all 
right  of  recovery  for  his  work,  time,  or  mate- 
rial furnished  under  sncb  contract  and  after- 
wards accepted  by  the  city.  In  such  case 
nonobserrance  of  the  statutory  requirements 
might  well  be  taken  aa  a  mere  Irregularity. 
60  that,  when  the  city  levied  and  collected 
taxes  to  discharge  the  contract,  and  also  ac- 
cepted the  benefits  of  It,  the  other  party  to 
the  contract  might  well  Invoke  the  general 
law.  which  Imposes  the  obligation  'to  do  Jus- 
tice.' and  which  binds  all  persons,  whether 
natural  or  artlflclal."  Land  Co.  t.  Jelllco, 
103  Tenn.  320.  52  8.  W.  905,  was  a  suit  to 
recover  for  moneys  expended  In  Improving  a 
street  in  the  town  of  JelUco  under  a  contract 
authorized  at  a  special  meeting  of  a  municipal 
board,  and  the  defense  was  that  this  meeting 
was  held  in  the  absrace  of  one  or  two  of  Its 
number,  occasioned  by  the  lack  of  notice  to 
them  that  It  would  be  held.  The  court  rec- 
ognized the  general  rule  that  notice  to  each 
member  of  such  meeting  was  essential  to  the 
validity  of  an  act  done  at  it,  yet.  inasmuch 
as  the  town  had  the  right  to  improve  its 
streets,  and  also  to  make  a  contract  for  its 
ImEovvement,  and  was  enjoying  the  benefits 
of  the  work  done  under  thfi  contract,  It  was 
held  liable  upon  the  ground  of  an  Implied. 

Thns  it  will  be  seen  that  these  cases,  while 
applying  the  rule  of  an  implied  promise  frou 
advantages  received,  and  thus  giving  relief 
when  the  Innocent  party  could  not  have  ob- 
tained it  upon  the  express  contract  Invalid  for 
Irregularity,  give  no  color  to  the  contention 
that  this  rule  can  be  availed  of  in  a  contract 
expressly  prohibited  by  the  statute.  But  It 
is  Insisted  that  this  contention  is  sustained  by 
the  great  weight  of  authority  outside  of  this 
state.  The  most  of  the  cases  cited  by  the 
counsel  are  to  the  proposition  that,  where  a 
mnniclpal  contract  has  been  made,  lacking  In 
some  technical  or  formal  regulari^,  not  Juris- 
dictional in  character,  nnder  which  the  other 
party  has  in  good  faith  done  work  or  furnish- 
ed material,  the  benefit  of  which  has  been  ap- 
propriated by  the  municipality.  Justice  will  be 
done  by  raising  an  Implied  assumpsit  In  fa- 
vor of  the  party  doing  Hie  work  or  furnishing 
the  material.  Four  cases  are  pressed  upon 
us  as  holding  that  such  relief  may  be  given 
even  when  the  contract  is  prohibited  by  stat- 
ute. We  will  now  briefly  consider  these  cases. 
In  ArgentI  v.  City  of  San  Francisco,  IG  Gal. 
258,  a  recovery  was  sought  for  work  done  on 
certain  streets  of  San  Francisco.  The  opin- 
ion of  the  court  was  delivered  by  Cope,  J., 
and  concurred  In  by  Field,  J.;  the  third  mem- 
ber of  the  court,  Baldwin,  J.,  ai^Mrently  not 
participating  In  the  disposition  of  the  case. 
One  of  the  defenses  was  that  the  dty  charter 
forbade  tbe  creation  of  any  Indebtedness 
wblcb,  with  all  former  debts,  should  exceed 
m  the  aggr^te  the  sum  of  (50.000  over  and 
above  the  annual  revenue  ot  the  dty,  and  that 


In  violation  of  this  charter  provision  the  con- 
tract was  made  under  which  tbe  work  waj 
done.  Tbe  court  held  the  provision  to  be  di- 
rectory  because  of  the  Indefiniteness  of  tbe 
standard  furnished  by  the  statute,  but.  fur- 
ther. If  In  a-ror  In  this,  then  that  the  d^. 
having  received  the  work  contracted  for. 
would  not  be  permitted  to  enjoy  It  wltbont 
paying  for  it;  dting  many  authorltlefl  In  sup- 
port of  this  last  proposition.  In  answer  to  a 
petition  to  rehear  the  cause.  Field,  J.,  deliv- 
ered an  opinion,  In  which,  after  adhertag  to 
the  Judgment  reached  by  the  court  thereto- 
fore, he  vrlthdrew  his  assent  to  the  doctrine 
of  an  assumpsit  implied  from  mere  use,  and 
placed  bis  adherence  upon  tiie  ground  that  tbe 
contracts  made  were  valid  and  enforceable. 
Judge  Field  said:  "I  place  my  concurrence 
In  the  Judgment  heretofore  rendered  •  •  • 
upon  the  validity  of  the  contracts  with  the 
city.  •  •  •  I  have  been  thus  explldt  be- 
cause I  do  not  consider  that  Independent  o( 
such  contracts,  any  liability  would  attacb  to 
the  city  for  the  lm[M^vement  of  the  streets. 
A  muuldpal  corporation  can  only  act  in  the 
case  and  In  the  mode  provided  by  Its  charter, 
and  for  street  Improvements  of  a  local  nature 
express  contracts,  authorized  by  ordinance,  are 
necessary  to  create  a  liability.  The  doc- 
trine of  liability  as  upon  Implied  contracts 
has  no  application  to  cases  of  this  cbaracter.*' 
Nelson  v.  Mayor,  etc,  63  N.  T.  535.  was  an 
action  brought  to  recover  a  large  balance  due 
on  a  contract  to  furnish  "sewer  drain  pipes." 
etc.  A  motion  for  a  nonsuit  was  entertained 
upon  two  grounds,  one  being  that  the  plain- 
tiCt  had  failed  to  show  that  an  appropriation 
had  been  previously  made,  covering  tbe  ex- 
penses contemplated  by  tbe  contract  By  tbe 
charter  of  New  York  It  was  provided  "that 
no  expense  should  be  Incurred  by  any  of  the 
departments  *  •  •  unless  an  apprtntria- 
tion  should  have  been  made  covering  such  ex- 
pense." 'In  meeting  a  particular  argument'Of 
tbe  plaintiff  below  resting  upon  another 
clause  In  tbe  statute  bearing  on  the  subject  of 
controversy,  tbe  court  said:  "The  difflcnlty 
In  the  way  of  this  argument  Is  that  it,  when 
the  contract  was  made,  there  was  no  previous 
appropriation  covering  the  expense.  It  fell 
within  the  prohibition,  and  was  Illegal  and 
void.  •  •  •  It  does  not  follow,  however, 
that  though  the  contract  be  void,  the  plaintiff 
would  be  entirely  without  remedy.  If,  as  Is 
alleged,  the  city  has  obtained  his  property 
without  authority,  but  •  •  •  received  the 
avails  of  It  It  would  seem  that  Independent- 
ly of  the  express  contract  an  Implied  obliga- 
tion would  arise  to  make  compensation." 
This,  however,  was  obltw,  for  the  ease  was 
at  last  rested  by  tbe  court  npon  a  later  act 
the  necessary  effect  of  which.  It  was  held, 
was  to  legitimate  this  contract  The  court 
said:  "Tbe  dty  admits  that  It  has  received 
and  used  the  material  fnmlahed  by  Urn  [tbe 
plalntltn.  The  legislaton  has  provided  tbe 
means  of  payment  and  by  so  doing  has  ti^n 
the  caae  oQt  of  the  senerml  ^vislw  requiring 
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a  prerloos  aKucoprlatUm;  uid,  nnlesB  smie 
■ubstantitl  defense  can  be  ibown  to  tbedalco, 
we  see  no  reason  why  It  should  not  be  paid 
In  accordance  irltta  the  intention  of  tbe  l^;l8- 
latnre."  So,  on  this  ground  alone,  wae  tbe 
cue  rmraed.  and  smt  back  for  «  new  trial. 
The  case  of  Mannfactnrlng  do.  t.  iUlentown, 
153  Pa.  820,  20  Atl.  646,  annoonced  tbe  propo- 
slticat— abont  vhlcb  there  can  be  no  contrch 
rers^M^t  oounells  of  a  mnnlcfpaUty  may 
adopt  anact  done  for  the  benoflt  ot  the  tUj  \^ 
one  of  the  municipal  ofllcets,  and  assume  the 
debt  so  contracted,  when  the  tally  objectloo  to 
It  Is  tint  the  officer  was  without  authwlty  at 
the  time  of  entering  Into  tbe  contract  These 
cases,  when  analysed,  we  think  fall  as  an- 
Oiority  for  the  contention  of  idalntUE  In  error. 
But  It  may,  and  possibly  must,  be  conceded 
that  the  case  of  City  of  GlniHnuatl  t.  Cam- 
eron, 83  Ohio  8L  880,  does  support  It  Tbe 
opinion  of  tbe  court  dellTored  in  that  case  In- 
dicates much  research,  and  presents  the  Is- 
sue Insisted  on  here  with  much  ability.  But 
as  against  It  are  the  holdings  of  many  courts 
of  the  highest  reapectablllly.  In  Murphy  t. 
City  of  LonlSTlUe,  9  Bush,  191,  tiie  court  said: 
"It  the  alleged  contract  Is  made  otherwise 
than  as  required  by  ordinance,  it  Is  not  blnd- 
tagi  and.  If  not  oUI^tMy  u  &  contract  tbe 
law  creates  no  Implied  promise  to  pay."  In 
McDonald  T.  Olty  of  New  York,  68  N.  T.  25, 
the  court  speaking -tbroogb  Folger,  J.,  said: 
"How  can  It  be  said  that  a  municipality  Is 
llaUe  upon  an  Implied  provision  when  the 
rery  statute  which  contains  Its  coEporate  life 
and  gtres  It  Its  powers  loescrlbes  the  nH»de 
of  exorcising  thun.  and  says  Ibat  It  shall  not 
and  hence  cannot  become  liable  save  by  ex- 
press promise?  Can  a  promise  be  Implied 
which  the  statute  of  frauds  says  must  be  In 
wrltliig  to  be  Talld?  How  do  the  caara  dif- 
fer?" And  In  Zottman  t.  City  of  San  Fran- 
dsco,  ao  Cel.  06,  the  court,  repudiating  the 
doctrine  ot  liability  by  Inytllcattim  annoooced 
by  Dope,  J.,  In  Argentl  r.  Olty  of  San  Fran- 
cisco, supra,  said,  through  Field,  3.:  "Tbe 
lav  nerer  Implies  an  agreement  a^dnst  Its 
own  restrlctlona  and  ^ohlUtUnie,  or,  as  It  Is 
expressed  In  the  New  York  case  (Brady  t. 
Mayor,  etc^  16  How.  Prae.  432),  The  law 
nerer  Implies  an  obligation  to  do  that  which 
It  forbids  the  party  to  agree  to  do.* "  See,  al- 
so, Stuart  T.  01^  of  Cambridge,  126  Mass. 
102;  Boston  Electric  Co.  t.  City  of  Cam- 
bridge, 163  Mass.  64,  80  N.  B.  787;  Dickinson 
r.  City  of  Poughkeepsle.  75  N.  Y.  65;  HcBrlan 
T.  Olty  of  Grand  B^tlda,  56  Mich.  95,  22  N. 
W.  206;  Schntnm  t.  Seymour,  24  N.  J.  Eq. 
148;  Addis  City  of  Pittsburgh,  85  Pa.  879; 
Beacli,  Pub.  Corp.  252;  1  DUl.  Mun.  Otnp.  | 
461:  Tied.  Mun.  Corp.  1 164. 

We  are  satlsfled  the  role  thus  announced  Is 
sound;  that  statutory  nqnlrements,  such  as 
are  found  in  the  charter  provisions  in  ques- 
tion, are  Jurisdictional  In  cbaracter,  a  com- 
pliance with  which  Is  essential  to  the  Integ- 
rity of  a  contract  for  extra  work,  and  that  a 
contract  made  In  disregard  to  them  Is  Told 
ei8.W.-60 


beyond  tbe  power  of  subsequent  ratlflcatlon. 
To  use  the  language  ttf  Cblef  Justice  Nichol- 
son In  OHt  ot  Memphis  t.  Memphis  Gayoso 
Gas  Co^  9  Helak.  681.  "It  may  be  laid  dawn 
that  when  a  corporation,  or  an  agent  thereof, 
does  an  act  or  makes  a  promise  that  Is  for- 
Mdden  iif  Its  Chartw,  or  Is  not  authorised 
thereby,  either  expressly  or  by  fair  Implica- 
tion, the  act  or  promise  is  a  nullity,  and  can- 
not be  binding  by  a  subsequent  ratification." 
l%e  application  of  this  rule  will  woik  hard- 
ship la  parUcnlar  cases,  but  this  Is  better 
than  that  wise  safeguards  contrived  by  ttie 
legislature  to  protect  tbe  puUlc  against  im- 
proTldence  and  fraud  should  be  broken  down 
by  the  courte.  It  Is  not  requiring  too  moCb 
that  parties  dealing  with  municipal  agents 
sbould  biform  ttaemselret  ot  the  extent  of 
their  autborlty,  as  well  as  ot  tiie  essuitlals 
of  a  valid  contract  In  other  cases,  'ignor- 
antla  juris  nemln«n  excusat"  snd  there  is 
no  reason  why  It  should  be  otherwise  when 
a  party  alters  Into  dealings  with  a  public 
corporatbm.  The  Judgment  of  tbe  lower 
court  is  affirmed. 


8TATB  T.  MAYOR.  ETC.,  OF  TOWN  OF 

McMINNVZI/LB. 
(Sopteme  Coart  ot  Tennessee.    Jan.  6,  1901.) 
MUNICIPAL  CORPORATIONS-STATB  PRITILBaB 
TAXES— RECOVERY— STATUTB-TITUO- 
airejB>0T»-C0NSTITUTIONALITT. 

Act  April  22,  1899,  is  entitled  "An  set  to 
limit  the  time  in  which  saits  may  be  brought 
against  municipal  corporations  to  recorer  state 
or  county  pririiege  tax  on  litigation  In  casen 
tried  before  a  mayor'a,  recorder's,  or  any  police 
court  of  such  corporation,  and  to  anthorise  the 
dismissal  of  such  snitg  pending,"  and  provides 
that-  no  suit  shall  be  brought  against  any  mu- 
nicipal corporation  to  recover  such  tax  on  Hti- 

f;atioa  prior  to  Jaly  15,  1890,  when  such  prirl- 
ere  tax  has  not  been  specifically  taxed  in  tbe 
bill  of  costs,  and  makes  it  the  dnty  of  any 
coart  in  which  such  suit  is  pending  to  diii- 
mlas  the  ease  when  the  statnte  is  pleaded,  and 
that  tbe  act  shall  apply  to  any  snft  now  pend- 
ing or  hereafter  to  be  bronght.  ffdU.  that  the 
act  Is  not  anconstitntioDal  as  embradng  sub- 
jects not  expressed  in  its  title. 

Appeal  from  chancery  court  Warr»i  coun- 
ty; Walter  S.  Bearden,  Chancellor. 

Action  by  the  state  of  Tennessee  against 
the  mayor  and  aldermen  of  tbe  town  of  Mc- 
Minnvllle.  From  a  decree  of  the  court  of 
chancery  appeals  reversing  a  Judgment  in 
favor  of  d^endants,  they  appeal.  Reversed. 

Llnd  &  Hood«ipyle,  for  appellantSL  G.  W. 
Pickle,  Atty.  Gen.,  and  L  W.  Sndth.  for  the 

State. 

WILKES.  J.  The  object  and  purpose  of 
the  bill  In  this  cause  Is  to  recover  state  taxes 
on  litigation  tried  before  the  courts  of  tbe 
town  of  McMlnnvllle  for  offenses  committed 
against  the  laws  of  that  municipality.  It  Is 
sverred  that  In  a  large  number  of  cases 
tried  before  tbe  court  of  that  municipal  cor- 
poration from  May,  18S1,  to  July  2S,  1895, 
the  oflicers  trying  such  cases  failed  to  tax 
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up  aad  collect  a  Btate  tax  upon  tbe  811I&  la 
causes  when  tbe  defendant  was  coiiTlcted. 
and  wben  fine  and  coeta  were  asseiaed  and 
collected,  out  of  wblch  luch  state  tax  coidd 
and  should  bare  been  paid.  Tbere  was  a 
demurrer  to  the  bill,  and  the  only  qnestloii 
presented  by  the  record  as  it  comes  to  this 
court  Is  the  constltutlouaUty  of  the  act  o< 
April  28,  1S09,  the  object  and  purpose  o< 
which  was  to  relieve  against  and  release 
such  taxes.  The  chancellor  was  <^  pinion 
that  the  act  was  constltutliuial,  and.  Inas- 
much as  such  holding  had  the  efTeet  to  de- 
prlTe  the  state  of  revenue  to  which  It  would 
hare  t>een  entitled  under  a  contoary  holding, 
the  state  appealed.  In  tbe  court  of  chan- 
cery appeals  tbe  chancellor's  decree  was  re- 
versed, and  the  act  was  held  to  be  unconsti- 
tutional. Hie  title  of  tbe  act  is  as  follows: 
"Ab  act  to  limit  the  time  in  which  suits  may 
be  brought  against  any  muuldpal  corpora- 
tion to  recover  the  state  or  county  privilege 
tax  oa  litigation:  In  cases  tried  before  a 
mayor  or  recorder's  court,  or  any  police 
court,  of  such  corporation,  and  to  authorise 
the  dlBmlBsal  of  such  suits  now  pending." 
Tbe  act  Itself  Is  aa  follows: 

"Section  1.  Be  It  enacted  by  the  general 
assenlbly  of  tbe  state  of  Tennessee,  that  no 
suit  shall  be  brought  against  any  municipal 
corporation  to  recover  tiie  state  or  county 
prlvlleee  tax  on  litigation  In  cases  tried  be- 
fore tbe  mayor's,  recorder's,  or  any  police 
court  of  ench  corporation,  prior  to  July  25th, 
when  such  privilege  tax  has  not  been 
specifically  taxed  in  the  bill  of  costs,  and  a 
sufficient  amount  of  money  bas  not  been  paid 
to  satisfy  the  fine  and  costs  other  than  tbe 
privilege  tax  in  such  cases. 

"Bee.  2.  Be  It  further  enacted,  that  it  shall 
be  tbe  duty  of  any  court,  in  which  such  suit 
is  pending,  when  this  statute  is  pleaded,  and 
where  tbe  truth  of  tbe  plea  Is  made  to  ap- 
pear to  tbe  satisfaction  of  the  court,  to  dis- 
miss the  cause,  and  this  act  aball  apply  to 
any  suit  now  pending,  or  hereafter  to  b« 
brought;  and  that  this  act  shall  take  dtect 
from  and  after  its  passi^e^  tbe  public  wel- 
fare reaulrlng  It" 

Acts  1890,  C.  274. 

The  court  of  chancery  appeals  held,  In  snb- 
stance.  that  two  subjects  are  stated  In  the 
caption  or  tltl6,  one  being  a  limitation  of 
time  in  which  suits  might  be  brought,  and 
another  tbe  dismissal  of  suits  then  pending; 
that,  passing  from  the  title  to  tbe  body  of 
the  act  Mction  1  preaMits  a  third  subject, 
to  wit,  a  prohibition  against  bringing  any 
new  suit  for  such  taxes;  that  In  section  2 
the  same  duplex  nature  of  subjects  appears, 
to  vrit,  the  dismissal  of  suits  then  pending 
and  tbe  dMnlssal  of  sttlts  thereafter  to  be 
bron^t.  Tbe  court  of  ^atieery  appeals  was 


also  of  opinion  tbe  term  "such  suit,**  used 
in  sactloti  2  of  the  act.  is  amblgnoaa.  and 
may  refer  to  either  of  the  dasses  ^  mlta 
theretofore  mentioned  in  tbe  title  and  In  sec- 
tloQ  1  of  tbe  act  It  Is  further  saM  by  that 
court  that  the  cases  spedfled  In  tke  sectiMia 
of  tbe  act  cannot  be  treated  am  sabbeads  or 
subclasses  coveivd  by  the  gcnetal  language 
of  tbe  title  at  caption. 

We  are  of  opinion  the  court  of  chancoy 
appeals  is  in  error  in  its  view  of  tbe  act,  and 
that  the  chancellor  was  correct  Wo  thl^ 
tbat  tbe  title  and  body  of  the  act  unteaces 
only  one  general  subject,  which  Is  expnascd 
m  the  title,  and  the  details  and  means  by 
which  the  purpose  is  to  be  effectod  are  left 
to  tbe  proTlslMis  of  tbe  act,  and  that  neither 
the  title  nor  acts  embrace  distinct  and  In- 
congruous snbjects.  The  act  Is  Intended  to 
cover  a  period  of  time  from  1881  to  July  2S. 
180S,  when  such  litigation  tax  was  in  Icrw. 
and  to  release  and  reHnQolsb  all  claim  of 
tbe  state  against  such  munldpaUtles  aa  had 
In  the  designated  cases  failed,  to  assess  and 
pay  over  to  the  state  a  tax  imposed  by  stst- 
ute  In  such  cases  through  tbe  oversight  or 
omission  of  the  moidctpal  autborltles  to  as- 
sess such  tax.  In  furtherance  (ft  this  geb- 
eral  object  the  act  provides  for  the  dismissal 
of  suits  then  pending  for  such  tax,  and  pto- 
blblts  the  bringing  of  any  other  snits  for  tbe 
same  purpose.  Tbe  term  "such  salts,"  as 
used  In  tbe  act  refers  to  any  softs  pending 
or  to  be  brought  for  the  goieral  purpose 
Indicated,  to  wit  tbe  collection  of  such  tax. 
It  is,  perhaps,  true  that  the  act  both  tn  Its 
title  and  body,  might  be  framed  more  plain- 
ly, and  the  harmony  between  the  two  made 
more  apparent;  bnf  tbe  obvious  purpose  of 
tbe  act  la  that  after  Its  passage  all  suits  ef 
the  character  and  for  the  purpose  mentioned 
should  be  discontinued  and  dismissed,  and 
no  others  abonid  be  Instituted  for  the  same 
purpose.  These  provisions  are  not  Inconsist- 
ent A  statute  with  one  general  subject  may 
embrace  subdivisions,  provisos,  and  excep- 
tlMis  .pertiaent  to  that  subject  utd  so  many 
of  tbem  as  may  be  gtuupcd  without  Incon- 
gruity. Btate  V.  BcbUtJB  Brewlftg  Oo.,  104 
Tenn.  720,  68  a  W.  1038;  State  v.  Brown. 
103  Tenn.  466,  63  8.  W.  727;  Story,  Const 
Llm.  side  page  144;  Btate  v.  Tardley,  9>1 
Tenn.  646,  82  S.  W.  4B1,  »4  L.  R.  A.  66«;  Can- 
non V.  Mathes,  8  Helsk.  519;  Garvltt  t.  State, 
IS  Lea,  106.  We  think  the  case  falls  with- 
in the  rule  laid  dovrn  In  State  v.  Tardtey, 
96  Tenn.  640,  S2  8.  W.  4S1,  84  L.  B.  A.  660. 
and  Stato  v.  Schllts  Brewing  Co.,  104  tenn. 
720,  59  S.  W.  1033,  and  that  the  reasoning 
and  holding  in  those  eases  is  applicable  and 
controlling  In  this,  ^e  decree  of  tbe  court 
of  diancery  appeals  la  reversed,  and  tta  bir. 
dismissed. 
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PAZ^ATINB  INS.  00.  M0RT0N-800TT- 

ROBKRTSON  OO. 
iSaprem«  Court  of  Tennessee.   Sfarcb  9.  1901.) 

INSnniANCB  —  CONDITION   PRBOEDBNT  —  AP- 
FRAISAIr-DaiCANI>-SALTAOB  GOODS 
— MIA— BZPBNBSB. 

1.  A  compliance  vith  a  clause  in  a  fire  policy 
that  the  amount  of  loss  shall  be  ascertained  by 
appraisers  in  caae  of  dieagreement  is  a  condi- 
tion precedent  to  a  right  of  action  on  the  policy, 
when  Oe  poUi?  contains  a  (eneral  proTieioii 
that  no  snit  to  recorer  any  loss  shall  be  main- 
tained antil  after  a  full  compliance  by  the  aa- 
sared  with  all  its  requirements. 

2.  A  joint  demand  for  an  appraisal  by  sev- 
eral insorance  companies,  whose  policies  differ, 
is  not  within  the  terms  of  the  policy  of  one  of 
them,  providing  for  an  appraisal  of  loss  by  two 
persons,  one  to  be  selected  br  the  insured  and 
th*  other  by  the'  company,  woo,  in  caae  of  dis- 
acr««nent,  are  to  call  in  a  third. 

3.  A  demand  for  the  appraisal  of  salvage 
goods  alone  ia  not  authorized  by  a  policy  provid- 
me  that  the  amount  of  the  loss  shall  be  ascer- 
tained by  appraisers  in  case  of  diaagreement, 
and  the  Insured  is  iostified  in  declining  it. 

4.  The  sale  of  aalvage  goods  by  the  insured 
will  not  jnstify  one  of  Kreral  fire  insurance 
conpauiai  in  its  rafnsal  to  proceed  with  an  ap- 
praisal of  the  loss,  when  each  sale  is  made  with 
cfae  knowledge  and  consent  of  a  board  of  adjust- 
ers representing  all  the  companies,  and  the 
amount  wM  is  so  small  tliat  a  mffieiuit  amount 
!■  atill  on  hand  to  enable  the  coupany  to  oter- 
cfae  its  option  under  the  pcdicy  to  take  its  pro 
rata  share  of  the  salvage. 

5.  Salvage  goods  carried  with  a  new  stock, 
and  aold  W  ue  Insured  as  opportunity  ofEered, 
should  be  charged  with  their  proper  proportion 
of  the  expenses  of  the  business ;  and  an  instruc- 
tion to  that  effect,  which  leaves  It  for  the  jury 
to  determine  what  will  be  a  proper  proportion, 
is  not  objectionable. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; John  W.  Childress,  Judge. 

Suit  by  the  Morton-Scott-Robertson  Compa- 
ny against  the  Palatine  Insurance  Company. 
From  a  Judgment  tor  plaintiff,  defendant  ap- 
peals. Affirmed. 

J.  J.  Vertreea  and  Pillow  A  Tyne,  for  ap- 
peUant  Lellyett  &  Bair  and  John  A.  Pitta, 
for  appellee. 

McALlSTBB,  J.  This  to  a  nit  upon  a 
policy  of  flre  liuBnuice.  Verdict  and  Judg- 
ment were  In  fliTor  oi  plaintiff  for  the  aum 
of  91.061.32,  amount  of  tbe  policy  and  Inter- 
est The  company  anpeated,  and  among  oth- 
ex  aasignmaits  of  error  it  to  nzged  that  then 
Is  no  evMoMO  to  sapport  the  veidlct  TbB 
policy  in  nit  insured  the  plaintlfla  againat 
direct  loss  or  damage  by  Are  to  their  sto<± 
€t  carpets,  fnmltnre.  etc..  contained  in  thdr 
Btorefcooe  ftt  Union  street.  In  the  cfty  o< 
KaAiUle.  nn  aggregate  insnrancs  on  ttaelr 
stock  was  $81,000,  covered  by  28  polieiea, 
issued  by  17  dlflMmt  companies.  Tbe  coi^ 
current  Insorance  was  aotbMtoed  by  the 
sereral  pcriteles,  and  no  qnestliHi  to  made  tai 
req;>ect  of  additional  Insmrance.  Cmnpanlea 
representing  $15,000  of  thto  Insurance  set- 
tled and  adjusted  their  liability  without  suit 
The  ftre  occurred  on  December  9,  1896.  and 
there  to  evidence  tending  to  show  that  the 


loss  sustained  was  larg^  In  eccess  of  the 
entire  Insunnee.  Tbe  valoe  of  the  stock  at 
tbe  time  of  the  fire  to  shown  by  tbe  fidlow- 
Ing  table,  to  wit: 

0)  Inventory  June  1,  1898  $29,528  40 

Goods  purchased  between  Jon* 
1  and  Dec  9, 1898   tlO,4fS  m 

(5)  Goods  sold,  charged,  and  not  de- 

livered    473  00 

(4)  Goods  held  In  tnut  for  others. .        86  00 

(6)  Appreciation    hr    advaaca  in 

pricee   4.465  49 

Total    $65.085  68 

He  groos  sales  from  Jnne  1  to  De- 
cember 0,  1898  $34,892  54 

These  goods  cost  tbe  sum   23,147  00 

Total  value  at  time  of  fire   41388  68 

These  items  are  sustained  ample  otI- 
dence  to  have  warranted  the  Jury  In  flndliv 
tbem  correct  It  to  objected  Oiat  tbe  Item 
<tf  anprectoticm  of  atock,  amoontlnc  to 
$4,4!0B^,  was  not  Included  In  tbe  ststunent 
of  loss  sabmltted  1^  tbe  cunpany  to  Che  In- 
surance agents  on  Monday  succeeding  the 
fire.  That  to  explained,  bowerer,  by  tbe 
fact  ttiat  tbe  lUtst  statement  was  made 
hurriedly,  aad  tbto  Iton  was  omleoked. 
It  was  stated  and  d^ed  at  tbe  first  Inter- 
view between  the  plaintiff  and  the  Insur- 
ance adjastos,  and  steadily  Insisted  on 
throughout  tbe  negotlatUms  that  followed. 
It  to  suOTOTted  by  material  evldenee,  and 
must  be  held  ta  have  beoi  established  ^  the 
verdict  of  tbe  Jury. 

ISie  proot  slKnrs  that  va  Hondaj,  Deoem- 
ber  12th.  succeeding  the  flre,  adjuster*  rep- 
resenting tiie  varlovs  Insurance  GMUpaates 
Interested  met  at  Nashville^  and  entered  Into 
an  organisation,  electing  a  ehalrman  and 
secretary.  This  board  adopted  tbe  follow- 
ing resolutions,  to  -wtt:  "First  AU  matters 
of  difference,  a  majority,  as  re|n«B«ted  by 
the  insurance  companies  present,  shall  role. 
SecMid.  That  BtoA  In  basement  and  grade 
floor  shall  be  removed,  and  thai,  if  the  com- 
mittee deou  adTlsable,  sbaU  be  dtovosed 
of."  Tbto  board,  It  appean,  omtlniied  In 
sessloB  from  di^  to  day  uotll  tiie  22d  of 
December,  when  tbey  wtered  Inte  an  agree- 
ment by  reai^tlon  "that  there  should  be  no 
independent  action,  but  that  they  all  should 
communicate  and  conftf  with  each  otber." 
It  appears  that  on  Tneedi^  succeeding  tbe 
fire  there  wss  s  emferenee  between  the  ad- 
justers and  representatives  <tf  ptointifl,  snd 
a  discusrion  ensued  as  to  what  dbqwiritlon 
should  be  made  tbe  salvage  or  damaged 
goods  saved  from  the  fire.  A  oonunittee  was 
appointed  to  consider  this  question,  and, 
after  visiting  the  premises,  and  Inspecting 
the  condition  ^  tbe  damaged  gooda,  tbe 
committee  rec<xnm ended  that  the  salvage  In 
the  basement  and  on  the  grade  floor  be  of- 
fered for  sale  to  tbe  hlgfacst  bidder.  An  ad- 
vertisement was  acoordingly  made  In  tbe 
public  i^ts.  hot  BO  accfpteble  bid  ma 
recelTed.  It  appears  that  about  tbla  time 
tbe  adJnstm  eondoded  to  demand  an  ap- 
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pralsement  of  the  saved  goode,  and  sucb  an 
appraisal  was  proposed  to  the  nftresaita- 
tivea  1^  the  Insored.  The  Inanred  Insisted 
tiiat  tbe  first  step  Id  an  appraisement  was 
to  ascertain  the  value  of  the  entire  stodc  of 
foods  at  the  time  the  fire  occurred,  and 
that  at  tbs  same  time  they  could  find  out 
the  Talne  of  the  goods  saved,  and  thus  settle 
the  whole  matter.  Ttte  adjusters,  howew. 
declined  this  proposition.  Insisting  upon  an 
appraisal  of  the  salvage  alone.  The  Insured 
Insisted  that  It  was  ready  and  willing  for 
an  apEffalsal,  provided  It  settled  anything. 
The  adjusters  had  before  them  all  the  pt^- 
cies,  books,  papers,  and  Invoices  of  the  In- 
sured, Including  a  statement  ot  the  loss. 
They  Inspected  the  wreck,  and  saw  the  sal- 
vage^ but  th^  made  iio  estimate  of  its  valufe, 
nor  a  statement  of  the  value  of  the  stock  at 
the  time  of  the  fire,  nor  any  estimate  ot  loss, 
nor  did  tfa^  agree  to  the  correctness  of  any 
Item  In,  idalntUFs  statemoit  of  loss.  The  ad- 
Jnsters  simply  demanded  an  appraisement 
of  the  salvage,  but  not  an  appnU8em«it  ot 
the  entire  loas.  It  furthw  appears  that  im 
December  16th  the  several  adjusters  made 
a  Joint  demand  for  an>nl>sl  u  f<41owB,  to 
wit:  "A  dffference  having  arisen  In.  t3w 
amount  of  tfie  damage  done  upon  stock  of 
goods  by  reason  ci  a  Are  which  occurred  on 
the  9th  December,  1808,  we  now  demand 
that  the  amount  of  these  damages  be  sub- 
mitted to  arbitration,  as  provided  for  In  the 
secti<m  of  the  policies  under  whlcAi  you  make 
your  fdalms.'*  This  demand  was  signed 
Jointly  by  all  the  qieclal  ac^ts  and  adjust- 
ers r^tresmiting  the  companies  Interested. 
Hie  plaintllt  understood  this  letter  to  be  a 
Joint  demand  fbr  an  appraisal  of  ttie  salvage 
alone;  hence^  In  Its  reply,  after  referring 
to  the  fact  that  Its  statemoit  of  loss  had  not 
been  serlondy  controverted  by  tiie  agents, 
stated:  *Ton  now  demand  of  us  an  ap- 
pralaal  of  the  salvage,  and  propose  to  leave 
tiie  question  as  to  cash  value  the  stock 
a  matter  for  consideration  after  the  appralse- 
moit  has  been  made.  To  this  we  are  un- 
wUUng  to  assent"  The  tetter  ctmtlnned: 
"A  committee  was  appointed  by  yon  to  ex- 
amine the  premlsea.  niat  committee  re- 
ported that  It  would  be  advlsabto  to  <Aer  fbr 
sale  the  salvage  In  the  basement  and  on  the 
first  floor.  To  this  we  gave  our  assent  We 
are  not  averse  to  an  appraisement  but  ob- 
ject to  an  appraisement  of  the  salvage,  and 
afterwards  another  appraisement  as  to  value 
of  stock.**  In  view  of  what  bad  been  trans- 
piring in  tiie  negotiations  of  flie  board  and 
the  insured  txa  a  settiemut  tiie  Joint  de- 
mand was  understood  by  tiie  plaintiffs  as  a 
demand  for  the  appraisal  of  the  salvage 
alone.  Plaintiffs.  In  their  r^ly,  ao  Informed 
the  adjusters,  and  the  latter  did  not  correct 
this  Impression.  They  made  no  reply  to  the 
Insured's  letter.  However,  the  wal  nego- 
tiations and  conferences  continued  until  De- 
cember  22d,  when  further  effect  at  a  setUe- 
moBt  was  so^ended.    Here  Is  evidence 


tending  to  show  tiiat  In  the  meantime  a  rep- 
resentatire  of  the  Insured  met  CM.  Tonng, 
chairman  ot  the  board  of  adjusters,  and 
asked  him  It  there  was  going  to  be  any 
trouble  about  the  salvage,  and  the  latttt*  re- 
sponded: "Oo  ahead,  and  handte  the  sal- 
vage. Ton  have  a  perfect  right  to  do  It 
Oo  ahead."  Thereupon  plaintiff  rented 
Amusement  Hall,  and  about  the  8th  of  Jan- 
uary began  to  move  therein  the  damaged 
stock  saved  from  the  first  floor  and  base> 
ment  of  the  stwe.  Tliese  goods  weie  cleaned 
and  renovated,  and,  after  being  thoroughly 
advertised  In  the  public  prints,  were  sold  at 
public  auction  for  «l,20a  PztTate  sales 
amounting  to  9800  or  |400  had  theretofore 
been  made.  Xt  should  be  remaAed  tiiat  the 
goods  on  the  second  and  third  floors  oC  the 
store  were  not  removed,  but  woe  reserved 
fbr  private  sale  at  some  future  time  when 
the  business  of  the  firm  should  be  resumed. 
Thus  matters  rested  until  January  18,  1880. 
when  the  spedal  agents  and  adjusters  made 
separate  and  distinct  written  demands  tot 
an  appralsaL  This  was  done.  In  all  likeli- 
hood, to  remedy  any  legal  (Ejection  that 
mi^ht  be  made  to  the  joint  demand  for  an 
appraisal  which  they  united  In  making  De- 
cember 16th  nit  On  the  aoth  ot  January  the 
plaintiff  transmitted  to  the  home  office  of 
the  defendant  company  formal  proofs  of 
loss  residtlng  from  said  Are.  Tba  defend- 
ant company  replied  January  81.  1880,  ac- 
knowledged receipt  and  concluded  Its  letter 
as  follows:  "We  renew  our  prevloua  de- 
mand for  an  appraisal  of  the  value  of  the 
goods  saved  from  the  fire,  and  the  damage 
done  to  them.  In  order  that  compliance  with 
the  terms  of  the  contract  betweoi  yon  and 
the  company  may  be  had;  differences  hav- 
ing arisen  between  us  concerning  the  amount 
of  your  loss.'*  Thus  it  will  be  seen  that  as 
late  as  January  fOst  this  defendant  c«npany 
Is  only  Insisting  upon  an  anmlsal  ot  the 
salvage.  It  renews  the  prevloua  demand  on 
this  subject  The  ^aintiff,  cm  21st  of  Felxu- 
ary,  wrote  to  defoidant  cmpany,  aAnowl- 
edg^ng  receipt  of  tetter  ot  January  Slst 
furnishing  an  Inventwy  ot  saved  goods,  with 
an  estimate  of  their  vahia  This  letter,  after 
dealing  with,  certain  matters  at  issue,  states, 
via.:  **In  contusion  we  beg  to  submit  that 
the  Eight  ot  the  Palatine  Ins.  Oo^  to  demand 
an  appndsal  has,  In  our  Judgment  hem 
waived;  bat  we  are  stiU  ready  to  i«ree  to 
an  appraiaal.  and  consent  that  It  be  had  ac- 
cording to  the  terms  of  the  policy.  Ton  may 
therefore  come  forward,  and  at  once  enter 
Into  a  final  arrangement  with  us  tor  an 
aroratssL**  The  defendant  company  rallied 
to  this  letter.  In  which  they  stated  that  the 
t^ct  that  a  part  of  the  salvage  had  been 
disposed  of  would  pree^  a  serious  obstruc- 
tion in  the  way  of  an  appntaal,  and  in- 
quired whether  It  was  true  that  the  salvage 
had  been  disposed  of.  There  Is  evidence 
tending  to  show  that  the  defendant  cmnpany 
had  beoi  apprised  ot  this  fsct  t«r  almost 
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six  weeks,  and  yet  express  surprise  at  the 
statement  of  dds  ftict  in  tlie  plaintiff's  let- 
ter. On  March  8,  ISBB,  plaintiff  implied  that 
fall  ftTldence  ot  tite  vahw  of  the  saWace  lold 
had  been  preserved,  and  that  more  than 
fonr-fiftba  of  the  salrage  (In  a  greatly  lm> 
proved  condition)  was  still  In  the  building, 
ready  to  be  Tlewed  by  the  appraises,  con- 
cluding, via.:  "Therefore  we  again  express 
onr  assent  to  appraisal,  and  trust  it  will  be 
BO  longer  delayed  tiy  you."  Defendant  com- 
pany retted  to  plaintiff's  letter  on  the  7th 
of  March,  stating  that  It  would  not  enter 
into  a  '*firagmentary  appraisal,"  after  plain- 
tiff bad  sold  and  disposed  ot  a  part  of  the 
salvage.  This  letter  closed  the  correspond- 
ence, and  thereupon  plaintiff  brought  this 
suit. 

The  principal  ground  r^ed  on  by  defend- 
ant company  to  defeat  the  collection  of  the 
policy  Is  that  the  assured  refused  to  sub- 
mit to  an  appraisal  or  arbitration  as  provid- 
ed by  the  Insurance  contract,  and  that  this 
was  a  condition  precedent  to  any  right  of 
action  on  the  policy,  or  liability  against  the 
defendant.  The  provisions  of  the  policy  nec- 
essary to  be  noticed  in  order  to  an  intelli- 
gent understanding  of  the  controversy  are 
the  following:  "This  company  shall  not  be 
liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  any  loss  or  damage 
occurs,  and  the  loss  or  damage  Bball  be 
ascertained  or  estimated  according  to  such 
actual  cash  value,  with  proper  deduction 
for  depreciation,  however  caused,  and  Bball 
in  no  event  exceed  what  It  would  then  cost 
the  Insured  to  repair  or  replace  the  same 
with  material  of  like  kind  and  qnality.  Said 
ascertainment  or  estimate  shall  be  made  by 
the  insured,  or,  If  they  differ,  then  by  ap- 
praisers as  her^nafter  provided;  and,  the 
amount  of  loss  or  damage  having  been  thus 
determined,  the  sum  for  which  this  company 
shall  be  liable  la  pursuance  of  this  policy 
shall  be  payable  tixty  days  after  due  notice, 
ascertainment,  estimate,  and  satiafactwy 
proofs  of  the  lose  have  been  received  by  this 
company  in  accordance  with  the  terms  of 
this  policy.  It  shall  be  optional,  however, 
with  this  company  to  take  all  or  any  part 
of  the  articles  at  such  ascertained  or  ap- 
praised value,  and  also  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged  with 
other  of  like  kind  and  quality,  witbin  a  rea- 
sonable time,  on  giving  notice,  within  thirty 
days  after  the  receipt  of  the  proof  herein 
required,  of  its  intention  so  to  do.  But  there 
can  be  no  abaQdonment  of  this  company 
of  the  property  described."  The  "herein- 
after provided"  of  this  original  and  leading 
clause  reads  as  follows:  "In  the  event  of 
disagreement  as  to  the  amount  of  the  loss, 
the  same  ihall,  as  above  provided,  be  as- 
certained by  two  com[>etent  and  disinterest- 
ed appraisers;  the  Insured  and  this  com- 
pany each  selecting  one,  and  the  two  so 
chosen  shall  elect  a  competent  and  dlsln* 
terested  umplr&    The  i^pralsera  togethw 


ehaSl  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage, 
and,  failing  to  agree,  shall  submit  their  dif- 
ferences to  the  nmplre;  and  award  In  writ- 
ing ot  any  two  shall  determine  the  amount 
of  auch  loss.  The  parties  thereto  shall  pay 
the  appraiser  respectively  selected  by  them, 
and  shall  bear  equally  the  expenses  of  the 
appraisal  and  umpire.  This  company  shall 
not  be  hdd  to  have  waived  any  of  the  pro- 
Tisions  or  conditions  ot  this  policy,  or  any 
forfeiture  thereof,  by  any  requirement  act, 
or  proceeding  on  its  part  relating  to  the 
appraisal  or  any  examination  herein  provid- 
ed for,  and  the  loss  shall  not  become  pay- 
able until  sixty  days  after  the  notice,  as- 
certainments, estimate,  and  satiBfactory 
proof  of  the  loss  herein  required  have  been 
received  by  this  company,  including  an 
award  by  appraisers,  when  appraisal  has 
been  required.  [Lines  86  to  95  of  the  Poli- 
cy.] No  suit  ot  action  on  this  policy  for 
the  recovwy  of  any  claim  shall  be  sustain- 
able in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  Insured  with  all  the 
foregoing  requirements,  nor  unless  commen- 
ced witbin  twelve  months  after  the  fire." 
It  was  assumed  by  the  trial  Judge  in  his 
charge  to  the  Jury  that  tbe  stipulation  of 
the  policy  In  respect  of  appraisal  was  a  con- 
dition precedent  to  any  right  of  action  on 
the  policy.  This  proposition  Is  seriously  con- 
troverted In  this  court  by  counsel  for  the 
insured,  hfe  contention  being  that  such  stip- 
ulation is  a  mere  collateral  and  Independent 
condition,  a  breach  of  which  will  not  work 
a  forfeiture  of  the  policy,  because  not  so 
expressly  provided  therein.  It  Is  Insisted  on 
behalf  ot  the  company  that  the  general 
clause  following  the  enumeration  of  the 
terms  and  conditions  of  the  policy,  consti- 
tutes appraisal  a  condition  precedent  The 
general  clause  at  the  foot  of  the  policy  is, 
y]z.:  "No  suit  or  action  on  this  policy  for 
the  recovery  of  any  claim  shall  be  sustained 
In  any  court  of  law  <^  equity  until  after 
full  compliance  by  the  Insured  with  all  the 
foregoing  requirements,"  etc.  It  Is  argued 
that  the  policy  provides  that  ascertainment 
or  estimate  shall  be  made  by  both  parties, 
and.  if  they  differ  as  to  their  respective  es- 
timates, then  they  can  have  recourse  to  ap- 
praisal "as  hereinafter  provided";  and  that 
It  Is  hereinafter  provided  that  appraisal  is 
dependent— First  upon  tbe  event  of  disagree- 
ment; and,  second,  upon  the  fact  of  It  being 
required  by  the  company.  In  other  words, 
that  it  Is  a  CMidltion  optional  with  the  com- 
pany, and  does  not  establish  a  forfeiture  for 
a  failure  to  observe  Its  conditions.  It  Is 
then  argued  that  in  order  for  a  failure  to 
arbitrate  to  operate  against  the  insured,  the 
necessity  for  an  award  must  be  expressly 
made  a  condition  precedent  In  the  policy; 
citing  Read  v.  Insurance  Co.,  103  Iowa.  307, 
72  N.  W.  aSG;  Reed  v.  Insurance  Co.,  138 
Mass.  &72;  Clement  T.  Insurance  Co„  HI 
•Mass.  266.  6  N.  E.  8*7. 
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In  iDBurance  Co.  t.  Alvord,  8  0.  C.  A.  823, 
61  Fed.  755,  It  'was  h^d  that,  In  order  to 
make  such  award  a  condition  precedent  to 
the  right  of  maintaining  salt,  it  mast  be  ao 
expressed  In  the  poller,  aiiless  necessarllr 
Implied  from  Its  terms.  A  mere  provision 
In  the  policy  that  the  amount  to  be  paid 
In  case  of  disagreement  shall  be  submitted 
to  arbitration  does  not  prevent  the  insured 
from  maintaining  an  action,  unless  the  poli- 
cy further  provides  that  no  action  shall  be 
maintained  until  afterwards.  Such  agree- 
ment to  submit  to  arbitration  Is  regarded  as 
a  collateral  and  Independent  agreement,  a 
breach  of  which,  while  It  will  support  a 
separate  action,  cannot  be  pleaded  In  bar  to 
an  action  on  the  principal  contract  "There 
is  nothing  In  the  terms  of  the  policy,"  said 
the  court,  "which  expressly  or  by  Implica- 
tion forbids  the  Insured  from  bringing  suit 
ontil  after  the  amount  of  the  loss  had  been 
submitted  to  arbitration,  and  an  award  bad 
been  made;  and  therefore  we  must  consider 
the  provisions  In  the  policy  relating  to  this 
object  as  constituting  a  collateral  and  Inde- 
pendent condition,  and  not  one  which  was 
precedent  to  maintaining  an  action."  In 
looking  to  this  case  It  will  be  seen  that  the 
clause  In  the  policy  on  the  subject  of  arbi- 
tration or  appraisal  la  Identical  with  the  pro- 
visions of  defendant's  policy  on  the  same 
subject,  bat  it  does  not  appear  from  the 
opinion  that  the  policy  contained  the  general 
danae  which  Is  found  In  the  present  ptriicy, 
to  wit,  "No  suit  or  action  shall  be  brought 
untn  after  full  compliance  by  the  Insured 
with  aU  the  foregoing  requirements,"  etc. 
In  Hamilton  v.  Insurance  Co.,  186  V.  S.  212, 
10  Snp.  OL  946.  84  L.  Ed.  419.  It  was  held 
that  a  condition  In  a  policy  of  flre  insurance 
that  any  differences  arising  between  the  par- 
ties as  to  the  amount  of  loss  or  damage  of 
tile  property  insured  shall  be  submitted  at 
the  written  request  of  either  party  to  the 
appnisal  of  competent  and  Impartial  per- 
sons, whose  award  shall  be  conclusive  as  to 
the  amount  of  loss  or  damage  only,  and 
shall  not  determine  the  question  of  the  Ila- 
bllfty  of  the  insurance  company,  etc.,  and 
that  nntll  such  appraisal  and  award  no  loss 
shall  be  payable  or  action  maintainable,  is 
valid.  Bald  Mr.  Justice  Gray,  who  delivered 
ttie  opinion  of  the  court,  'The  appraisal, 
when  requested  In  writing  by  either  party. 
Is  dlstlBcUj  made  a  condition  precedent  to 
the  payment  of  any  loss  and  to  the  main- 
tenance of  any  action."  The  question  again 
arises  In  Hamilton  v.  Insurance  Oo.,  137  XT. 
S.  870,  fl  Sup.  Ot.  138.  84  li.  Ed.  70&  Hr. 
Jnitlce  Gray  ^aln  ddliveved  the  opinion  of 
tbe  coQrt,  and  aald:  "ThtB  case  resembles 
In  tome  aspects  that  of  Hamilton  v.  Insnr^ 
ance  Co..  136  TT.  8.  342. 10  Sup.  Ct  »45,  34  L. 
Ed.  419,  bat  It  is  essentially  different  In 
this  important  and  controlling  element;  that 
titent  waa  no  provlalim  of  the  p<Mcy  post- 
ponlBf  tbe  dg^  to  sue  ontll  after  an  award. 
If  the  contract  ^vldes  that  no  action  npoif 


tt  shall  be  maintained  nntn  after  aodi 
award,  then,  as  was  adjudged  In  Hamilton 
T.  Insurance  Oo.,  above  cited,  and  in  many 
cases  therein  referred  to,  the  award  Is  a  con- 
dltloQ  precedent  to  tbe  right  of  action.  But 
when  no  such  condition  Is  expressed  in  the 
contract,  or  necessarily  to  be  Implied  from 
Its  terms.  It  Is  equally  well  settled  that  tbe 
agreement  for  submitting  the  amount  to  ar- 
bitration li  collateral  and  independent,  and 
that  a  breach  of  this  agreement,  while  It 
win  support  a  s^arate  action,  cannot  be 
pleaded  In  bar  to  an  action  «i  tbe  principal 
contract" 

It  Is  conceded  that  In  the  policy  befwe  us 
there  Is  no  express  provision  postponing  suit 
until  after  appraisal  or  award,  but  It  Is  as- 
sumed that  the  general  clause  of  the  policy 
Is  equally  as  efflcacloas,  namely,  "No  suit 
or  action  shall  be  brought  until  after  full 
comi^lance  by  the  Insured  with  all  the  fore- 
going requlrementa,"  referring  to  all  the 
terms  and  conditions  of  the  policy.  In  addi- 
tion to  this,  the  policy  provides  that  **the 
loss  shall  not  be  payable  until  sixty  days 
after  the  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  loss  have  been  received 
by  the  company,  including  award,  by  ap- 
praisers, when  appraisal  has  been  required." 
It  is  not  necessary,  as  decided  in  nomerons 
cases,  to  constitute  a  condition  precedent, 
that  there  should  be  express  language  pro- 
hibiting suit  until  an  award  Is  made.  It  Is 
sufficient  if,  construing  the  entire  contract 

'such  Intention  Is  necessarily  ImiAIed.  In  In- 
surance Co.  V.  Hamilton,  8  G.  O.  A.  114,  50 
Fed.  258,  the  court  said,  viz.:  "In  some  of 
the  leading  eases  where  It  was  that  tbe 
terms  of  the  contract  established  a  condition 
{precedent  there  was  no  expms  provlBion 
that  an  action  staoald  not  lie  before  tbe 
award  was  made.  A  condition  necessarily 
Implied  from  tbe  terms  of  ttie  contract  la 
treated  as  equivalent  to  an  express  agree 
ment  that  no  action  shall  be  brought  until 
the  award  la  obtained.  It  Is  always  a  qoes- 
tlon  of  construction.  Whatever  tbe  language 
may  be,  if  the  Intention  of  the  parties  is 
sufficiently  apparent,  effect  will  be  given  it" 
In  Mosness  v.  Insurance  Co..  50  Hinn.  841. 
52  N.  W.  982,  "the  policy  provided  for  the 

;  appointment  of  appraisers  in  the  event  of 
the  disagreement  between  the  company  and 
the  assured  as  to  the  amount  of  the  loss, 
and  also  provided  that  no  action  could  be 
brought  until  after  full  comimance  by  the 
assured  with  all  the  foregoing  requirements." 
It  was  held  that  "arbitration  and  award 
was  a  condition  precedent  to  recover  on  tbe 
policy."  Bald  the  court:  "Construing  togeth- 
er, as  they  must  be  coastraed,  tiie  various 
provisions  found  In  the  present  policy  In 
reference  to  an  appralsiU  and  award,  they 
constitate  a  condition  precedent  to  plaintiff's 
right  of  action  when  circumstances  tran- 
spired to  which  tbe  language  waa  applies 
ble;  that  Is,  when  the  Insurer  and  Inmred 
disagreed  on  the  amount  of  the  loss."  We 


Digitized  by  Google 


TenaO 


PALATINE  IN&  Ca  v.  MOBTOH-SOOTT-BOBEBTSON  Ca 


Ultek.  npw  «.  fair  OQiutFuctlon  of  tbe  policy 
DOW  In  vult,  compUaace  with  (be  apprt^lfuUl 
clause  must  be  regarded  as  a  condition  pie- 
cedent  Id  tb«  malntenuic*  af  the  suit 

The  socoad  aBsigmnent  la  that  the  court 
erred  in  charging  aa  follows:  "It  Is  proper 
here  tor  the  court  to  inatruct  you  that  untU 
JanniLty  Ifi.  1800,  there  h«d  been  no  legal 
demand  by  the  defendant  upon  the  plaintiff 
for  «n  ^ptaUement  in  accordance  with  the 
tenna  ud  cmidltloaa  of  the  poUo/.-^that  Is, 
of  an  appraisement  of  the  1qi»  or  dasuge; 
theretofore  the  efforts  haTlng'  been  made 
either  Terbaliy.  or  by  Joint  demand  with  the 
other  companies  cairylo^  tfale  inaurance,  nel< 
ther  9t  which  wu  valid  wad  binding."  The 
criticism  made  upon  thla  charge  is  twofold: 
First)  that  the  court  should  hare  instructed 
ttM  Jvy  what  constituted  a  l^al  demand* 
and  let  the  Jury  determine^  from  the  fact* 
and  lav  as  charged  by  the  court,  whether 
or  not  legal  demand  for  appraisal  bad  been 
made;  second,  that,  as  the  policy  itself  does 
^t  require  a  written  denwod  tor  an 
praisal,  a  verbal  demand  would  hare  been 
sufilcieot  We  do  not  concur  with  counsel 
in  eonatritlng  this  charge  to  mean  that  a 
rerbat  demand  tor  ut  apprttBal  of  the  whelo 
loss  would  not  be  sufficient  under  the  policy. 
Tlw  context  of  the  charge  shows  that  the 
trial  Judge  had  reference  to  the  demand  for 
•a  appraisal  of  the  Bftlvage.  Tba  court  had 
Juat  tastructed  the  Jury  that  such  4  demand 
was  not  ^utherlKed  by  the  policy-  The  de- 
mand for  an  appraisal  of  tiie  salvage  was. 
in  fact,  a  verbal  demand,  but.  In  the  ojfinr 
ios  of  the  court,  was  not  valid,  whether  v^ 
bal  or  written-  It  was  to  this  d«naad  the 
coort  had  reference  when  be  said  that  the 
verbal  demand  made  was  not  valid  and 
binding  upon  the  plaintiff.  The  court  did 
not  say  that  a  verbal  demand  for  an  1^ 
pralssl  of  the  whole  loas  would  be  Insuffi- 
dei^  Tbe  reoord  shows  that  the  only  de- 
mand for  an  ^^aisal  made  by  the  defend- 
ant Compaq  prior  to  Jannary  16,  1890,  was 
the  Joint  demand  which  It  made  la  connec- 
tion with  the  othOT  companies  on  December 
16,  1888.  Eleven  agents,  represMiting  sa 
many  dlfforcnt  oempanles.  Joined  lo  the  do- 
mand  upon  tbe  plaintiff  that  the  amount  of 
Its  damages  be  sppralsed  as  provided  for  In 
'  the  section  <tf  the  policies  under  which  the 
loM  was  claimed.  This  was  not  a  legal  do- 
main 8ays  Hr.  Joyce,  in  his  work  on  Inr 
sorance  (section  3^)  viz.;  "A  Joint  demand 
for  an  apjHvlsal  by  several  Insurance  com- 
p«nles  Is  not  within  the  twma  of  a  policy 
ianiad  by  one  ot  the  oompanisa  iwovldlng  for 
an  awraJacment  by  two  persons,  oat  to  be 
solected  by  the  company  and  the  other  by 
tbe  Insured,  who,  In  case  of  disagreement, 
an  to  call  in  a  third.  There  should  be  a 
a&ttmta  demand."— citing  Insurance  Co.  v. 
HaiMlUoB,  8  C.  a  A.  114.  C9  Fed.  268;  Hamil- 
ton V,  laauaam  Co.,  9  a  O.  A.  680,  91  Fed. 
386;  Barrison  v.  Insurance  Go.  (C.  C.)  67  Fed. 
lit  Insurance  Co.  r.  Hamilton,  8  a  G. 


A.  U4,  69  Fed.  il68.  It  appeared  tbOt  the 
agents  of  12  insurance  companies  Interested 
in  its  loss  Joined  in  a  demand  upon  the  In- 
jured Uiat  tbe  question  of  the  value  of  iMid 
the  loss  upon  the  stock  be  submitted  to  com- 
petent and  disinterested  persons  chosen  as 
provided  for  in  the  several  policies  of  insur- 
ance under  wlilch  claim  Is  made,  etc.  Said 
the  court:  "Ttiat  was  not  »  demand  for  an 
appraisal  by  tbe  Insurance  companies,  sucb 
OS  Its  policy  gave  it  the  right  to  make.  It 
[the  company]  did  not  acquire  Its  rlgbtfl  In 
any  respect  from  the  policies  of  other  oem- 
panles, and  it.  had  no  legal  concern  with 
their  disputes,  or  the  mode  to  be  adopted  for 
their  settlement,  and  had  no  obligation  to 
etomplon  their  cause,  or  to  nUx  Its  o<mtro- 
vecay  with  theirs;  and  the  Insured  was  not 
bmukd  to  accept  aoch  proposition  for  deter- 
mining the  vatoa  and  damage  aa  was  de- 
manded by  tbe  eoropany.  this  among  them." 
As  oMKwed  to  this  view,  oounael  for  the  In- 
aurance eompany  cites  Wicklng  t.  Insur- 
ance Co..  118  Mlcb.  6i7.  77  M.  W.  276.  But 
la  that  ease  It  appeand  that  the  poUdeo 
were  aU  alUur-«  standacd  form  of  policy 
preacrlbed  by  the  laws  of  Michigan,— dlffar- 
ing  only  In  the  nanea  o(  the  companlea. 
nie  conrt  held  that  all  the  companies  could, 
thorefore.  Join  In  the  arbltratloii  to  detail 
mine  the  value  of  tbe  hwa  without  mixing 
sapuate  crailzoverslcs.  HMeover.  It  a^- 
pearod  in  that  case  that  the  lasnrcd  eon- 
Bttited.  and  Joined  the  Inyuranoe  companlea 
In  the  arUtratlon,  and  an  award  was  ac- 
taaUy  mads,  which  he  sought  to  Impeach 
upon  tbe  ground  that  the  submission  to  ar- 
blttatkm  waa  not  nndw  the  policy,  but  out- 
side of  it  and  muat  stand  <m  the  ground  of 
a  eomnum-law  arblteatlon. 

It  does  not  from  this  record  that 

the  arbltntlon  dausea  of  tbe  other  pt^des 
were  stanUar  to  that  of  the  policy  now  In  suit, 
and  we  cannot  Indulge  socb  a  pvesun^llott 
Im  the  absence  of  proof.  We  muat,  tbertfore, 
held,  under  the  general  rule,  that  this  Jdnt 
denmnd  Cor  an  appraisal  was  Illegal,  and  Im- 
posed upon  the  assured  no  duty  to  enter  up- 
on an  aiquralsal  or  arbitration.  So  that  we 
concur  with  the  trial  Judge  In  his  instruction 
to  the  Jury  that  Oere  was  no  legal  demand 
1^  defendant  company  for  an  a]M>tabuil  until 
January  JA,  1869.  wben  It  made  a  separate 
demand.  We  are  also  of  oplnlM  that  any  de- 
mand for  ttia  exduslve  wraisal  of  the  sal- 
rmge  was  not  warranted  bj  the  policy.  The 
appraisal  or  arbitratlea  dause  provides  that 
in  the  erait  of  dlssgneement  as  to  the  amount 
of  tbe  loss,  H  BhaU  bo  aacertalned  by  two 
OMBpetcnt  and  dldutereated  appraisers.  Ttii 
i^raiaen  shall  estimate  the  loss,  stating  sep- 
arately sound  valne  and  damage,  etc.  It  was 
never  omtemplated  that  either  party  should 
have  the  right  to  demand  separate  and  ane- 
oeselve  appraisals  of  different  Idnds  of  d^ 
Buade  utertBg  into  the  amount  of  the  loss. 
The  object  of  appraisal  Is  to  fix  the  loss  In 
the  aggregate,  and  this  result  cannot^  of 
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coone,  be  leached  hj  ascertaining  the  valae 
of  one  or  more  constituent  elements  of  the 
loss.  We  are,  therefore,  of  opinion  that  the 
Inaored  was  well  warranted  b;  the  termi  of 
the  poUcy  In  declining  the  demand  of  the 
company  for  an  appraigal  of  the  salvage  alone. 
Of  course,  we  do  not  hold  that  the  parties 
conid  not,  by  consent,  agree  on  a  partial  ap- 
praisement It  appears  that  on  the  16th  of 
January,  1899,  the  defendant  company  ad- 
dressed a  letter  to  the  plaintiff,  stating  that, 
"A  difference  having  arisen  In  the  amount 
of  the  damage  done  to  your  stock  of  goods  by 
reason  of  the  fire,  we  now  demand  on  the 
part  of  this  company  the  amount  of  these 
said  damages  be  submitted  to  appraisal  as 
provided  for  In  the  section  of  the  policy  of  the 
Palatine  Ins.  Co.,  London,  Limited,  under 
which  you  make  your  claim."  This  com- 
munication, It  will  be  observed,  contains  a 
separate  demand  fer  a  general  appraisal,  and 
was  such  a  demand  as  the  company  was  au- 
thorized to  make  under  the  appraisal  dauss 
of  its  policy.  The  Insured  did  not  at  once  an- 
swer this  demand,  but  transmitted  to  the  com- 
pany, through  Its  attorney,  formal  proofs  ct 
loss.  Some  correspondence  then  followed  re- 
specting the  proofs  of  loss,  and  on  February 
2l8t  the  Insured  agreed  to  have  an  appraisal 
according  to  the  terms  of  the  policy.  De- 
fendaut  company  then  declined  to  eater  Into 
an  aitpralsal  upon  the  ground  that  the  In- 
inred  had  sold  and  disposed  of  part  of  the 
salvage.  There  Is  proof  tending  to  show  that 
the  insured  at  that  time  still  had  on  hand 
four-flCths  of  the  salvage,  and  had  disposed 
of  the  remaining  one-fifth  with  tbe  knowledge 
and  Implied  acquiescence  of  the  defendant 
company,  its  agents  or  adjusters,  or  at  least 
with  the  knewledge  of  tbe  board  of  adjusters, 
who  were  acting  in  concot  and  combination. 
In  this  connection  counsel  for  defendant  com- 
pany requested  the  court  to  charge,  viz.:  "If 
you  find  from  the  evidence  that,  after  a  period 
of  controversy,  in  which  the  parties  were  un- 
able to  agree,  they  differed  In  good  faith  as  to 
tbe  amount  of  the  loss,  and  that  the  defend- 
ant, in  writing,  made  a  separate  demand  for 
an  lyipratsement  of  the  loss  in  accordance 
with  the  terms  of  the  policy,  and  that  the 
plaintiff  thereafter,  In  writing,  consented  and 
agreed  to  an  appraisement  of  the  loss  In  ac- 
cordance with  the  terms  of  the  policy,  this 
agreement  was  a  waiver  of  the  right  on  the 
part  of  the  plaintiff  to  Insist  upon  any  pre- 
vious waivers  of  the  defendant  And  If  you 
find  tbe  facts  to  be  as  above  stated,  and  that 
in  the  meantime  the  plaintiff  had,  without 
the  defendant's  consent  sold  and  diiqioaed  of 
a  material  part  of  tbe  salvage  goods  without 
informing  the  defendant  thereof  In  its  letter 
assenting  and  agreeing  to  an  appraisal,  or  In 
any  other  form,  the  court  instructs  you  that 
the  defendant  company  had  the  right  to  re- 
fuse to  proceed  further  with  the  appraisal 
called  for,  and  the  plaintiff  cannot  recover  in 
this  action."  Brror  is  also  assigned  upon  the 
refusal  of  the  trial  judge  to  give  the  ftdlow- 


Ing  Instructions  to  the  Jury,  namely:  *Th» 
right  of  the  defendant  to  take  Its  pro  rata  of 
the  salvage  goods  at  the  valuation  fixed  by 
the  appraisers  when  an  aiq;>ralsal  had  been 
demanded  and  had  Is  a  valuabi*^  right  assured 
to  it  by  the  policy  or  contract  and  if.  there- 
fore, you  find  the  parties  differed  In  good  faith 
as  to  the  loss,  and  the  defendant  demanded, 
in  writing,  an  i^praisal  according  to  the  terms 
of  the  policy,— the  demand  being  a  separate 
demand,— and  that  the  plaintiff  replied  there- 
to, assenting  and  agreeing  to  an  appraisal, 
the  plaintiff  thereby  waived  its  previous 
right  to  object  to  such  demand,  and  bound  it- 
self to  enter  upon  such  ai^ralsal  as  the  policy 
contemplates  and  provides  for.  And  if  you 
find  that  plaintiff  had  disposed  of  a  material 
part  of  the  salvage  goods  without  the  consent 
of  the  defendant  either  before  or  after  such 
demand,  so  that  the  same  could  no  longer  be 
appraised  or  valued,  the  court  Instructs  yon 
that  such  disposition  justified  the  defendant 
In  Its  refusal  to  proceed  with  the  appraisal, 
and  precludes  the  plaintiff  from  recovering  In 
this  action."  Now,  we  think  tbe  Instructions 
asked  were  properly  refused,  for  tbe  following 
reasons:  First  The  proof  tended  to  show 
that  the  salvage  was  sold  with  the  knowledge 
and  acqtiiescence  of  the  board  of  adjusters, 
whose  action  was  binding  upon  the  defendant 
company.  That  board  determined  by  resolu- 
tion that  the  salvage  in  the  basement  and  on 
the  first  floor  should  be  sold,  and  advertised 
for  bids,  but  could  get  no  reasonable  offer. 
Afterwards  Ool.  Young,  chairman  of  the  board 
of  adjusters,  told  a  representative  of  the  plain- 
tiff to  go  ahead,  and  dispose  of  the  salrage. 
Second.  The  amount  disposed  of  by  plaintiff 
was  but  a  smaU  proportion  oi  the  salvage, 
not  exceeding,  probably,  one-seventh  In  value; 
and  a  sofflclent  amount  was  still  on  hand  to 
have  enabled  the  defendant  company  to  have 
exercised  its  option  undw  the  policy  to  take 
its  pro  rata  of  the  salvage.  As  already  stat- 
ed, there  was  $31,000  of  Insurance  npon  the 
pn^rty,  of  which  |15,000  had  been  settled 
before  this  suit  was  brought  The  adjusting 
companies  settled  upon  a  basis  of  128,000  as 
covering  the  entire  loss;  the  insured  to  keep 
the  salvage.  It  was  after  this  partial  settle- 
ment with  tbe  other  companies  that  the  in- 
sured sold  about  one-seventh  of  the  salvage, 
preserving  a  detailed  statement  of  the  ar- 
ticles, their  value,  etc.  The  total  sum  realiz- 
ed on  the  salvage  claimed  to  have  been  im- 
properly sold  did  not  exceed  11,500,  which 
left  unsold  and  still  on  hand  about  $10,000  of 
salvage.  Now,  upon  these  facta  the  drcult 
judge  Instructed  the  jury,  vis.:  'Tbe  court 
Instructs  you  upon  this  point  that  tiie  defend- 
ant was  only  Interested  in  said  option  [that 
is,  tbe  right  to  take  the  salvage  upon  the  ap- 
praisement] In  proportion  as  the  policy  Issued 
by  It  bore  to  the  total  number  of  policies  and 
amounts  Involved,— that  Is,  as  one  thousand 
was  to  thirty-one  thousand;  and  If  you  should 
find  from  the  proof  that  the  demand  of  the 
defendant  made  January  ISth,  for  an  ap- 
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pnlsal.  wu  assented  to  by  the  plaintiff,  who 
offend  to  proceed  with  the  same,  and  tbat  tbe 
defradant  reftised  to  proceed  tberewlth  In 
conformity  with  bis  demand  by  reason  of  the 
fact  of  tbe  sale  and  disposal  of  part  of  the 
damaged  goods,  and  that  tiie  amount  of  said 
damaged  goods  was  ootj  a  small  pxcfxnrtlfm 
of  tbe  total  amount  of  sncb  goods,  and  tbat, 
notwithstanding  said  sale  by  the  plaintiff.  If 
there  abould  have  been  enoogb  of  said  dam- 
aged goods  left  to  be  valaed  and  tmfcaiaeA 
out  of  which  the  defendant  could  have  exer- 
cised Its  (9tlon  as  stipulated  abore,  and  If 
tbe  amount  scdd  Iqr  plalntlfl  coidd  stlU  have 
been  ascertained  and  apprised  notwithstand- 
ing said  saler-ttwn,  and  In  that  event,  tbe 
court  Instructs  yaa  that  tha  defendant  can- 
not rely  upon  that  defense,"  etc  We  are  of 
(pinion  tbat  the  charge  given  fully  covered 
this  aspect  of  the  ease,  and  that  the  Instmc- 
tlona  asked  by  counsel  for  defendant  com- 
pany were  properly  refused. 

The  next  assignment  of  error  la  based  vpan 
tbe  court's  charge  In  reference  to  tbe  appta- 
tluiment  of  the  aalvage  expense.  Tbe  busi- 
ness of  the  plaintiff  was  reaumM  about  April 
15tb  after  the  fire,  and  the  bulk  of  the  salvage 
goods  were  carried  with  the  new  stock,  and 
sold  off  as  oM^rtnnlty  offered.  The  court 
charged  tbe  Jury  that  It  was  the  dnty  of  the 
plaintiff  to  have  sold  tbe  salvage  goods  to  the 
best  advantage,  realizing  therefrom  as  much 
as  possible;  that  on  doing  this  plaintiff  was 
entitled  to  any  reaaonaUe  cost  and  expense 
In  pr^ailng  these  goods  tat  sale  and  disposal, 
and  that  this  esjiense  would  Include  any 
house  rent,  cleft  hire,  taxes,  or  other  legiti- 
mate »penses  Incunjed  therein;  and  that  If 
ttM  same  (salvage)  was  kept  In  the  store  of 
the  ^alntlff  In  conducting  their  regular  busi- 
ness. If  It  was  handled,  cared  fbr,  and  sold 
txs  the  same  clerks  and  force,  that  said  dam- 
aged goods  should  bechar^  with  their  proper 
pn^rtlmi  of  tlie  apenses  of  the  same.  Tbe 
objection  to  tbe  charge  Is  that  the  salvage  Is 
charged  with  a  proper  abare  of  the  expenses 
of  plaintiff's  aitlre  business  after  tbe  fire.  It 
Is  Insisted  tbat  the  sale  of  tbe  salvage  was 
a  mere  Incident  to  the  general  ^business,  and 
tbat  only  sndi  expenses  should  be  allowed 
plalntlfl  as  were  incurred  because  of  an  ac- 
count of  the  salvage.  The  court  it  will  be 
perceived,  left  It  to  the  Jury  to  say.  In  view 
of  all  the  facts,  what  would  be  a  proper  pro- 
portion of  tbe  expenses  wlUi  which  the  sal- 
vage goods  should  be  charged.  In  (Herman 
Bank  V.  Haller,  103  Tenn.  78,  S2  S.  W.  288. 
the  trustee  had  put  new  goods  with  the  trust 
stock,  and  expensea— such  as  store  rent  sal- 
aries, and  Incidentals—were  Incurred  for 
both  stocks,  and  tbe  question  as  to  proportion- 
ing tbat  expense  arose;  the  tmstee  insisting 
tiiat  in  trust  stock  sbould  bear  it  all.  This 
court  said:  "We  know  of  no  good  reason 
why  a  trustee  engaged  In  executing  a  trust 
and  selling  goods  tbereander  may  not  engage 
bi  a  separate  and  distinct  business,  which 
does  not  Interfere  with  or  detract  from  bis 


duties  and  servloea  In  regard  to  the  fomar. 
It  may  be  a  drcumstance  wblch  may  be  toolk- 
ed  to  In  determining  what  his  compensation 
should  be  f or  tiw  uecntlon  of  his  trust  If  it 
Interfma  with  it;  bat  it  la  not  an  Item  which 
would  swell  tba  assets  of  the  trust  But 
while  this  Is  true,  it  Is  also,  as  we  think, 
plain  tliat  the  expense  Is  Incurred  about  both 
busmesses  Jointly.  It  should  be  borne  by 
each  In  the  iHoper  irnqrartlon,  and  tlie  entire 
burden  should  not  be  borne  by  the  trust  goods 
to  the  exonemtlon  <tf  tbe  other  stock.  The 
Items  In  this  case  Cor  advertising,  salaries 
and  Incidentals,  and  store  rent  were  incurred 
for  both  stocks,  amounting  to  9S.2S7.61,  and 
should  have  been  borne  In  some  peapee  pro- 
portion each."  Id.,  103  Tenn.  8^  S2  S. 
W.  280.  We  understand  the  court  in  this  in- 
struction to  have  submitted  to  the  Jury  the 
question  as  to  tbe  propw  proportUm  of  tbe 
expense  of  tbe  salmge  goods  to  be  determined 
In  view  at  all  the  facts  surrounding  its  aal^ 
and  we  find  In  this  instruction  no  reversible 
error.  Affirmed. 


SCHOOL  DIST.  NO.  40,  FAULKNBB 
COUNTY,  v.  ADAMS. 

(Supreme  Court  of  Arkansas.  March  10,  ISGl.) 

SCHOOLS   AND   BCHOtHi   DISTRICTS  —  BOARD 
MMTPTO— NOTICa-CONTaAOT 
WITH  TBtACHBOL 
Where  two  members  of  a  school  board 
went  to  tbe  home  of  the  third  member  between 
daylight  and  snnrlse  In  the  morning,  and  held 
a  meeting  of  the  board  of  wliich  no  notice  had 
been  given,  and  which  soch  third  member  pro- 
tested against  and  declined  to  participate  In,  a 
contract  with  a  teacher,  antnorizea  at  snch 
meeting,  and  signed  by  snch  two  m«nbera,  is 
not  binding  on  the  district,  and  cannot  be  re- 
covered on  refusal  of  tbe  district  to  accept  the 
services. 

Appeal  from  circuit  conrt  Faulkner  coun- 
ty; George  H.  CbapUne.  Judge. 

Suit  by  B.  F.  Adams  against  school  dis- 
trict No.  40,  Faulkner  county.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Beversed. 

'mia  is  a  suit  by  the  plalnttff,  B.  F.  Ad- 
ams, against  school  district  No.  49.  Faulk- 
ner county,  to  recover  three  months*  wages 
as  teacher,  at  f25  per  month.  To  sustain 
his  suit  plaintiff  introduced  as  evidence  bis 
contract  with  said  district  He  also  testified 
that  he  held  a  certificate  to  teach  In  the  pub- 
lic schools.  He  says  be  went  on  the  4th  of 
July  to  teach  tbe  school,  and  Beeves  and 
Firestone,  two  of  tbe  directors,  refused  to 
let  blm  In  the  house  because  MU»  Harris 
was  teaching.  He  says  the  contract  was 
signed  on  the  2Sd  of  May,  but  some  time  be- 
fore that  Kuykendall  and  Wilsoii  bad  spo- 
kra  to  him  about  tbe  school,  and  he  told 
them  be  would  teach  the  school,  and  on 
the  2Sd  of  May  they  brought  the  contract 
signed  by  Knykendall  and  Wilson,  which 
waa  in  accordance  witib  their  previona  agree- 
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nwttt,  and  be  executed  It  early  In  tbe  mom- 
tng.  He  was  always  ready  and  willing  to 
comply  with  contract.  T.  8.  WllB<m.  &  wlt- 
aen  for  plaintiff,  testlfled  that  on  the  third 
Saturday  In  May,  1S08,  William  Firestone 
waa  elected  achool  director  tor  district  40, 
to  t^e  tbe  place  of  A.  F.  Knjdcendall,  whose 
time  e^red,  and  on  Monday  mondng  n«xt 
he  and  Knykendall,  in  accordance  with  an 
agreement  previous^  made  iKtween  him  and 
Koykendall,  went  to  J.  J.  B.  Reeves*  honse. 
Kuykendall  got  there  before  witness.  Beeves 
and  Kuykendall  were  at  Beeves'  bam  when 
witness  got  there.  Witness  says  they  told 
Reeves  they  came  to  have  a  school  meeting 
and  elect  a  teacher.  Beeves  said  he  would 
have  nothing  to  do  witii  It,  and  reused  to 
act  with  them.  Witness  snggested  B.  F. 
Adams  be  elected  as  teacher,  and  Knyfeen- 
dall  agreed  to  It  We  had  the  contract  al- 
ready made  oat,  and  be  and  I  aimed  It,  and 
Reeves  said  be  would  have  nothing  to  do 
witb  It.  We  had  not  given  Beeves  any  no* 
tice  of  this  meeting.  Wltneas  and  Kuyken- 
dall had  the  Adams  "contract  In  our  bands 
for  several  days  before  that  We  had  prom- 
ised blm  the  school."  Witness  sent  bfs  chil- 
dren to  Miss  Kmma  Harris.  Wltaeas  had 
been  elected  director  at  a  qteclal  school 
meettng  Kune  time  before  that.  "DcA't  know 
whether  any  notice  of  auch  election  bad  been 
given  or  not  We  kept  no  record  nor  min- 
utes of  the  meeting  at  which  time  we  made 
the  contract"  A.  F.  Koykendall,  f«  lilaln- 
tm;  testlfled  tbe  aame.  In  substance,  as  Wil- 
son, and  1^  plaintiff  here  closed  his  testi- 
mony. J.  J.  B.  Reeves,  aw<Km  as  a  witness 
for  defendant,  says:  "I  was  a  director  of 
school  district  No.  49.  Faulkner  county.  My 
term  expired  May,  1688.  At  the  election. 
1898.  Wm.  fnreatone  was  «leeted  in  place 
of  A.  F.  Kuykendall,  director.  On  Sunday,  I 
said  to  T.  &  WllBMi,  who  was  acting  as  di- 
rector, to  ccmie  over  at  2  o'tiock  next  day  to 
tbe  school  house,  and  'let^s  bav*  a  meeting, 
aa  Wn.  Flrestwe  would  be  sworn  In  as  a 
dlrectw.'  And  on  Monday  morning,  betwera 
daylight  and  sun  up,  Kuykendall  came  to  my 
house,  and  said  be  wanted  some  potato  slips, 
and  h»  and  I  walked  out  to  my  bam.  and  In 
a  veiy  few  minutes  T.  S.  Wilson  came  up  to 
the  bam.  Then  one  of  them  said.  'Let's 
have  a  school  meeting;*  and  I  said  I  would 
bave  nothing  to  do  with  it  One  of  them 
said,  1  move  that  Adams  be  elected  fw 
teacher.*  and  tbe  oUier  agreed  to  it;  and 
they  asked  me  to  sign  the  contract  wbich 
they  seemed  to  have  bad  prepared.  I  re- 
fused, and  I  went  off,  and  Wilson  said  to 
me,  Tou  can  go  on  with  your  meeting  this 
evening  as  you  please;  I  wUl  not  be  there;' 
and  they  left  Some  time  that  fwenoon  Wm. 
Firestone  was  sworn  in  as  a  director,  and  at 
2  o'clock  p.  m.  we  had  a  meeting,  and  se- 
lected Miss  Emma  Harris  to  teach  a  three- 
mouths  school,  which  she  taught  and  for 
which  she  was  paid  by  the  district"  Mr.  T. 
S.  Wilson  was  elected  school  director  of  dis- 


trict No.  49  some  few  moiMlui  bsftm  tUm. 
not  at  a  regular  school  meeting,  bat  at  a 
special  election.  There  were  no  written  no- 
tices of  said  election  pot  up  in  tike  dlMKi<% 
nor  was  there  any  notice  of  such  election  Iqr 
the  directors,  or  dther  of  them,  at  any  time. 
Neverthriess  he  acted  as  such  director  after 
ttais  eleetiML  At  this  point  the  court  an- 
nounced that  be  would  hold  that  it  made 
no  difference,  for  tbe  purpose  of  tlila  eaee^ 
how  T.  S.  Wilson  was  elected;  if  be  was 
acting  as  a  director,  and  recognteed  as  sncb. 
tbat  would  be  soffleient  to  bind  tiie  directors; 
to  wbich  ruling  of  tbe  coort  and  annoanee- 
ment  defcndantfs  comisd  excepted  at  the 
time.  **We  gave  no  written  notice  to  Mr.  Wil- 
son, the  other  <jlrector,  of  the  meeting  we 
had  at  2  o^eloek,  and  Mr.  Wilson  wss  not 
present  at  that  meeting.  Mr.  Plrestotne  was 
qualified  after  Mr.  Kuykendall  and  ICr.  Wil- 
son were  at  my  house,  on  the  2Sd  of  May, 
in  the  morning.  I  to<ric  no  part  In  flie  meet- 
ing at  my  bam  as  aforesaid,  on  tiie  morning 
of  May  23d,  and  bad  no  written  or  vetbal 
notice  of  an  Intmded  meeting  until  Wilson 
and  Kuykendall  eame  up  In  tbe  manner  stat- 
ed. I  neither  voluntarily  participated  nor 
met  with  them.** 

Q.  W.  Bruce,  for  appeUant  Barn  Fraw- 
tbalt  for  appellee^ 

Ht^cnES,  J.  It  was  competent  fer  twe  o( 
the  three  school  directors,  b^ng  a  majori^ 
of  tiie  board  of  dfrectm.  if  all  yrere  present 
snd  participating  In  tbe  meeting,  mr  had  had 
written  notice  of  tbe  time,  place,  and  pur- 
pose of  the  meeting,  as  required  hj  law,  to 
make  a  1^1  contract  to  employ  a  teacher, 
by  which  tbe  school  district  would  be  bo^md; 
but  without  such  notice,  or  tbe  voluntary 
presence  of  all  tiie  members  of  tixe  board,  ns 
legal  contract  could  be  made.  Wh«e  a  par- 
ty, a  member  of  tbe  board,  bad  no  notice  of 
the  time,  place,  and  purjrase  of  the  meeting, 
and  two  members  of  tbe  board  went  to  his 
resldrace,  and  while  he  was  present  for 
some  other  purpose,  and  not  for  tiie  purpose 
of  a  meeting*  vt  the  board  of  schoid  direct 
ors,  and  protsted  against  their  action  as  a 
board,  as  to  this  case,  tbe  two  could  make 
no  ipgal  contract  to  bind  the  district  *^e 
corporate  authority  must  be  exercised  by  the 
proper  body."  HiIs  wss  a  called  meeting, 
and  notice  was  Indispensable,  unless  waived 
by  the  presence  of  all  the  directors  and 
their  participation,  to  ttie  legality  <tf  Its  ac- 
tion to  bind  the  district  At  a  regular  meet- 
ing for  tbe  transaction  of  ordinary  business, 
the  time  and  place  for  which  Is  fixed  by  law, 
all  must  take  notice  of  tbe  meeting,  and  If  a 
majority  act  at  such  meeting,  and  one  be 
absent  and  not  participating,  the  action,  with- 
in the  scope  ot  the  powers  of  tiie  board,  wUI 
bind  the  school  district  This  question  was 
fully  considered  In  Buma  v.  niompaoi^  04 
Ark.  489.  43  S.  W.  499.  and  this  case  is  with- 
in the  ruling  In  that  to  which  we  adhere. 
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Th«  Jndsment  li  reversed,  and  the  came  !■ 
remanded  for  a  new  trial. 

BAXTLB,     did  not  partidpatib 


JONES  rt  al.  T.  BHOWNLEB. 
(Supreme  Ooiirt  of  Missouri,  DItisIoq  Xo.  2. 
March  26,  1901.) 

UBBL— RELEVANT  ALLEGATION  IN  PLBIADINQ 
— PRIVILBOB. 

1.  An  aHegaUoa,  tboajrh  talae.  by  the  defend- 
ant Id  a  cross  complaint  in  a  dirorce  proceed- 
ing, that  her  busband  bad  been  cohabitios  with 
the  plaintiff,  was  an  absolatelj  priTlle^  state- 
ment, for  which  libel  wiU  not  lie,  since  it  was 
made  in  the  dne  course  of  le^  proceedings  in 
a  conrt  of  competent  jariadiction,  and  relerant 
to  the  Issues  therein. 

2.  Where  the  defendant  in  libel  did  not  plead 
jasti&cation  or  the  truth  of  the  llbelons  words 
pleaded  in  a  crow  complaint  in  diTorce,  but 
arerred  that  the  made  the  libelous  allegation 
on  reasonable  gronnds,  a  failure  to  prore  the 
avemiMiti  of  the  answer  wUI  not  deprive  her 
of  the  absolute  ^vUeged  diaractar  of  the  al- 
legation. 

Appeal  from  circuit  court,  Knox  connty. 

Action  by  Ella  Jonas  and  hnsluuid  agatatt 
Annie  B.  Broimlea  Prom  a  judgment  In 
favor  of  the  defendant  the  plalntlCTs  appeal 
Affirmed. 

ThiB  is  an  action  for  Itbel  alleged  to  have 
been  made  by  respondent,  Mra.  BroTvnlee, 
in  an  answer  and  cross  bill  filed  by  her  in  a 
snlt  brought  by  her  tansband,  B.  C.  Brown- 
lee,  against  her  for  divorce,  in  the  circuit 
court  of  Knox  county.  In  this  state.  The  al- 
leged libel  consists  In  the  following  aver- 
ment In  the  answer  and  cross  bill  of  defend- 
ant In  said  divorce  proceeding:  "And  for 
furtber  cause  of  divorce  defendant  says  and 
charges  it  to  be  a  fact  that  since  the  mar- 
riage aforesaid  the  plaintiff  (meaning  the 
said  B.  C.  Brownlee)  lias  l>een  guilty  of  con- 
sorting and  cohabiting  with  other  women, 
including  Mrs.  Ella  Jones."  The  petition 
arere  that  said  charge  was  wantonly,  wlU- 
fnlly,  and  maliciously  made  by  defendant 
without  any  evidence  to  sustain  it,  and  when 
defendant  well  knew  of  her  own  knowledge 
that  she  had  no  evidence  to  sustain  it;  that 
said  charge  was  false  and  untrue,  and  was 
not  made  in  good  faith  with  any  intention 
of  attempting  to  sustain  It  by  proof;  that 
defendant,  knowing  she  could  not  sustain 
said  answer  by  proofs,  subsequently  with- 
drew the  same,  and  let  Judgment  go  for  her 
husband  without  contesting  the  same;  that 
said  libelous  words  were  not  privileged,  and 
plaintiff  was  Injured  and  damaged  In  her 
reputation  as  a  wife  and  mother  In  the  sum 
of  f2,S00  actual  damages  and  $2,500  for  ex- 
emplary and  vindictive  damages.  Defend- 
ant, In  her  answer,  admits  that  she  was 
formerly  the  wife  of  E.  0.  Brownlee;  that 
he  sued  her  tw  divorce,  and  In  her  answer 
she  used  the  words  charged  and  quoted  In 
plaintiff's  petition.  She  denied  ail  the  other 
allegations.    Defendant   further  answered 


ttiat  she  made  the  aald  all^atlon  of  contort- 
ing and  cohabltatlmi  In  the  dlvoroe  svtt  to 
whlcdi  she  was  a  party  In  a  conrt  of  com- 
petent Jurlsdictltm;  that  it  stated  a  statu- 
tory cause  of  divorce,  and  was  pertinent  and 
relevant  to  the  Issues  In  said  divorce  snlt, 
and  was,  therefore,  a  privileged  eommunlea- 
tlon,  and  as  socfa  Is  a  full  defense  to  this 
action.  Bbe  further  answered  tiiat  said 
statement  was  made  In  her  answer  In  a  salt 
against  her  by  her  husband  for  divorce  la 
a  court  of  competent  Jurisdiction;  that  she 
was  compelled  to  and  did  employ  counsel  to 
take  charge  of  and  conduct  her  defwuc; 
that  she  fully  and  frankly  stated  to  her  said 
counsel  all  the  facts  within  her  knowledge, 
and  all  the  facts  which,  with  reasonable  dili- 
gence, she  could  learn,  as  to  the  yallt  or 
Innocence  of  platntiflt  of  the  said  accnsatloa; 
that  all  her  communications  In  that  regard 
were  made  In  good  faith  to  her  said  counsel, 
with  a  view  to  obtain  their  advice,  and  her 
said  attorneys  advised  her  that  said  accusa- 
tion should  be  made  In  her  said  answer  in 
said  divorce  suit;  that  at  the  time  she  had 
reason  to  believe  and  did  believe  she  could 
sustain  said  allegation  by  evidence  on  the 
trial  of  said  suit,  and  that  said  allegation 
was  true:  that  said  allegation  was  pertinent 
to  the  issues  In  said  suit,  and  was  made  in 
full  «pectatIon  at  the  time  that  she  would 
go  to  trial  upon  It;  that,  pending  said  suit, 
she  filed  a  motion  for  alimony,  which  motion 
was  overruled,  but  while  said  motion  was 
pending  her  husband  filed  a  bill  in  equity 
to  set  aside  a  conveyance  he  had  made  to  her 
to  property  of  the  value  of  $2,000,  claiming 
that  In  filing  her  said  motion  she  had  violat- 
ed the  agreement  upon  which  he  had  deeded 
the  same  to  her,  and,  fearing  she  might  lose 
said  equity  suit  and  said  land,  and  being 
perplexed,  and  to  obtain  the  dismissal  of 
said'  suit,  she  agreed  to  and  did  withdraw 
her  answer,  and  made  no  further  appear- 
ance In  said  suit.  The  reply  charged  that 
said  answer  was  not  filed  In  good  faith,  and 
constituted  no  defense,  and  was  not  a  privi- 
leged communication.  The  case  was  tried 
to  a  Jury  under  the  theory  that  the  alleged 
libel  was  a  qualified  privileged  communica- 
tion, and  defendant  liable  if  express  malice 
was  shown  In  making  said  accusation 
against  plaintiff.  On  behalf  of  plaintiff  the 
evidence  tended  strongly  to  show  that  the 
charge  was  false,  and  that  she  was  Innocent; 
that  Dr.  Brownlee,  the  husband  of  defend- 
ant was  a  dentist  at  Rdina.  Mo.,  that  plain- 
tiff was  married  to  her  co-plalntlff  In  Kan- 
sas City,  where  her  parents  lived  at  the 
time;  that  several  years  later  her  fatjier 
purchased  a  farm  near  Edina,  and  plaintiff 
and  her  child,  a  little  girl,  were  In  the  habit 
of  spending  the  summer  montbs  uu  the  farm 
with  her  parents;  that  she  employed  Dr. 
Brownlee  to  treat  her  teeth,  and  became 
acquainted  with  his  wife,  the  defendant 
and  they  were  good  friends;  that  plaintiff 
and  her  husband  afterwards  moved  p>  St 
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liouls,  where  her  bnsband  was  engaged  aa 
aaleaman  In  a  large  mercantile  bouse;  that 
plaintiff  continued  to  visit  ber  parenta  In  the 
auinmer,  and  ha  husband  would  come  up 
and  spend  hla  vacatiwL  The  erldmce  of 
plaintiff.  Dr.  Brownlee,  and  plalntUFa  father 
and  mother  fully  subatantiated  her  Inno- 
cence of  anj  Improper  ocmduct  with  Dr. 
Brownlee.  Defeaodant  did  not  Juatify,  bat 
introduced  evidence  of  Information  she  re- 
ceived from  other  peraona  upon  which  die 
baaed  her  aUegationa  in  the  anawer.  She 
teaUfled  that  ahe  had  no  malice  towarda 
plaintiff,  and  ahe  and  ber  attomeya  teatifled 
that  ahe  dlacloaed  all  the  information  ahe 
had  when  ahe  filed  her  anawer.  Thla  evl- 
d«ice  was  largely  heataay,  and  very  lncon> 
cluBlTe.  Many  exceptlona  were  aaved  to  the 
admlaalon  and  rejection  of  evidence  and  to 
the  giving  and  refusal  of  instructions. 

C.  D.  Stewart  and  O.  D.  Jones,  for  appel- 
lants. L.  F.  Oottey,  G.  R.  Balthrope,  and 
F.  H.  McCullougti,  for  respondent 

GANTT.  J.  (after  stating  the  facts).  This 
cause  was  tried  In  the  circuit  court  on  the 
theory  that  the  alleged  Ulieloua  allegation 
In  defendant's  answer  and  cross  bill  to  her 
husband's  suit  against  her  for  divorce  was 
a  qualified  or  conditionally  privileged  com- 
munication, and  not  abst^utely  prlvU^ed. 
The  finding  was  for  defendant,  and  counsel 
for  defendant  now  urge  that.  If  the  a}mmu- 
nlcation  was  in  fact  absolutely  privileged, 
then  the  Judgment  must  be  afllrmed,  even  If 
error  occurred  in  other  respects.  Some  of 
the  aueationa  presented  by  this  iq>peal  have 
not  been  decided  by  this  court  The  gen- 
eral proposition  was  Involved  in  Hyde  v, 
McCabe.  100  Mo.  412.  18  S.  W.  875,  but  the 
majority  of  the  court  held  in  that  case  that 
the  libelous  matter  contained  in  an  affidavit 
In  opposition  to  another  affidavit  made  as  a 
basis  for  a  rule  requiring  aecnrlty  for  costs 
was  not  auffidentiy  relevant  or  pertinent  to 
afford  the  affiant  a  privilege.  Aa  said  fn 
that  case,  there  are  occasions  <m  which  writ- 
ten <x  spolcen  words  otherwise  libelous  and 
defamatory  are  not  acUmable  aa  a  lib^ 
The  rule  is  founded  upon  reasons  of  public 
policy.  At  common  law  It  was  broadly  ruled 
that  no  action  for  libel  conid  be  maintained 
for  any  defamatory  matter  contained  In  a 
pleading  in  a  court  of  dvil  jurisdiction. 
Urns,  Town.  Sland.  &  L.  (4fh  Ed.)  1 221,  lays 
It  down  that:  a  cItII  action,  whatever 
the  comxdalnant  may  allege  In  his  pleading 
as  or  In  connection  with  bis  grounds  ot  com- 
plaint can  never  give  a  right  of  action  tor 
\tt>A  The  InunuiUty  thus  enjoyed  by  a  party 
complaining  extends  also  to  a  party  defend- 
ing. Whatever  one  may  allege  In  his  plead- 
ing by  vray  of  defense  to  the  charge  brought 
against  him  or  by  way  of  countercharge, 
counterdalm,  or  set-off  can  never  give  a 
right  of  action."  In  Seaman  v.  Nethercllft, 
lap.  Dlv.  540,  Lord  Coleridge,  a  J.,  said: 


"Now,  a  long  course  of  authorities,  of  which 
perhaps  the  best  known,  as  the  nfost  re- 
markable. Is  the  case  of  Aatley  r.  Yoonge, 
2  Bnrrowa,  807,  baa  decided  that  no  action  of 
slander  can  be  brought  for  any  statement 
made  by  the  parties  either  in  the  pleadings 
or  during  the  ccmduct  of  the  case.  The  law 
is  also  stated  very  clearly  by  Lord  Eldon  in 
Johnson  v.  Evans,  3  E^p.  32.  It  la  ao  stated 
also— not  indeed,  with  abaolnte  certainty— 
in  a  note  to  the  well*known  caae  of  Hodgson 
V.  Scarlett  1  Barn.  &  Aid.  232,  the  author  of 
which  note,  we  learn  from  Baron  Alderson 
In  Glbbs  V.  Pike,  9  Mees.  &  W.  358,  to  have 
been  Mr.  Justice  Holroyd  hlms^  But  I  con- 
ceive the  law  on  this  point  to  be  now  quite 
certain,  although  moat  men  of  any  experi- 
ence in  the  profession  must  have  seen  many 
Instances  In  which  Judicial  proceedings  have 
been  made  by  parties  to  tbem  to  aerve  ends 
of  private  malignity."  While  the  English 
courts  so  hold,  the  American  courts  quite 
generally  modify  the  rule  to  this  extmt:  of 
holding  that  the  pleading  must  be  In  a  court 
having  Jurisdiction  of  the  subject-matter,  and 
the  defamatory  words  must  be  pertinent  or 
r^evant  to  the  matter  In  hand,  or,  as  some- 
times said,  must  not  be  irrelevant  to  the  sub- 
ject-matter of  the  action  or  suit  before  the 
court  It  may,  we  think,  be  safely  asserted 
that  according  to  the  English  decisions,  the 
parties  to  a  civil  suit  are  not  liable  to  an 
action  for  libel,  however  libelous  and  mali- 
cious the  language  may  be.  whethw  In  refer- 
ence to  the  opposite  parties  or  to  strangers. 
LawBon  t.  Hicks,  38  Ala.  279.  was  an  ac- 
tion of  libel  brought  by  a  plaintiff  against 
the  defendant  for  defamatory  language  In  a 
crosa  interrogatory  propounded  to  a  witness 
in  a  former  salt  betvreen  the  parties.  It  was 
h^  th«e  were  two  classes  of  privil^^ 
communications;  one  absolutely  privileged, 
the  other  conditionally.  The  first  affords  ab- 
aolute  Immnnl^  from  suit;  the  other  re- 
moves the  presumption  of  malice  which  fol- 
lows from  slanderona  worda,  and  requires 
proof  of  express  malice.  Among  absolute 
privileged  communications  are  words  spoken 
or  written  in  the  due  course  of  legal  pro- 
ceedings which  are  relevant  and  pertinent  to 
the  issues  therdn.  From  the  report  ot  Hyde 
V.  McCabe.  100  Mo.  412.  18  B.  W.  87S,  we 
think  such  was  the  conclualon  reached  by 
this  court  In  that  case,  bat  u  the  court  held 
the  libelous  words  were  Irrelevant  and  gratu- 
itous libels,  an  action  could  be  malnialned  on 
them  if  lAovni  to  have  been  falsely  and 
maliciously  uttered  or  writt^  In  the  de- 
termination of  the  relenuicy  or  Irrelevancy 
of  the  defamatory  words  which  are  tiie  basis 
of  this  action,  we  must  necessarily  teep  In 
view  that  they  were  part  ot  a  pleading  ffied 
by  defendant  in  an  action  brou^t  by  her 
husband  against  her  In  the  circuit  court  of 
Knox  county  to  obtain  a  divorce  from  her. 
That  court  had  Jurisdiction  of  that  daas  of 
cases  and  over  the  parties  to  that  ault.  If, 
aa  alleged  In  that  answer,  the  <tefaidant*B 
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husband  was  guUtj  oC  consorting  and  co- 
babltlnf  with  other  women,  It  would  not 
on^  have  defeated  hie  suit  for  divorce,  but, 
If  defendant  was  beraeU  wltbout  fault  It 
would  have  jiutlfled  tbe  court,  under  our 
laws,  In  awarding  ber  a  divorce  from  plain- 
tiff. The  defamator7  words,  Qien.  consti- 
tuted a  charge  which  tbe  court  was  author- 
Ixed  to  consider  In  rendering  Its  judgment, 
and  was,  tberefore,  pertinent  In  Hawley 
T.  Wolverton.  6  Paige.  522,  the  chanceUor,  In 
passing  upon  tbe  relevimcy  of  a  statement 
In  the  bin.  said:  "And  where  any  allega- 
tion or  statement  contained  In  the  bill  may 
affect  the  decision  of  the  cause  If  admitted 
by  tbe  defendant  or  established  by  proof,  It 
IB  relevant  and  cannot  be  excepted  to  as  Im- 
pertinent In  Buobs  T.  Backer,  6  Etelsk. 
385,  a  young  lady,  a  third  person,  was  ctaar^ 
ged  to  be  a  common  prostitute,  and  tbe  court 
held  the  auction  was  relevant  And  In  a 
most  luminous  and  exhaustive  discussion  of 
this  whole  subject  In  Johnson  v.  Brown,  18 
"W.  Va.  71,  It  vnu  ruled  that  wbetha.  In 
vatb  A  case,  libelous  matters,  If  contained  In 
the  pleadings  In  a  cause,  are  or  are  not  perti- 
nent to  the  otuse,  Is  a  question  of  law  which 
ought  to  be  decided  by  tbe  court  uid  not  a 
question  of  tact  to  be  submitted  to  a  Jury, 
— dUng  with  approval  State  v.  Williams,  80 
Mo,  866;  and  that  auch  a  course  -does  not 
Invade  fbe  province  of  a  Jury  to  find  a  par- 
ticular publication  Is  or  Is  not  a  llbet  but 
Is  slmi^y  performing  tiie  duty  which  de- 
volves upm  a  court  to  determine  all  pure 
questlomi  of  law  In  any  and  all  casea  In 
Snlllnn  r.  Onnmlsslon  Co.,  152  Ma  268,  68 
&  W.  912,  «T  L.  R.  A.  850.  It  vras  ruled  that 
whether  or  not  wtnrda  used  In  a  tetto-  were 
privileged  was  a  question  of  law  for  tbe 
court  In  State  v.  Williams.  30  Mo.  366,  It 
was  held  error  to  submit  to  a  Jury  whether 
certain  words  were  matralal  in  a  prosecution 
for  perjury.  And  It  is  generally  bdd  that 
on  demurrer  It  Is  tbe  .province  ot  the  court 
In  the  flret  instance  to  determine  whether  a 
cause  of  action  is  based  vjfoa  an  absolutely 
prlvll^ed  communication.  Forbes  t.  John- 
son, 11  B.  Mon.  48;  Stxauas  v.  Meyer,-  48  BL 
386;  Oarr  v.  Selden,  4  N.  T.  01. 

Hie  petitint  having  alleged  the  pokdency 
of  the  divorce  case  between  pUUntUTs  hue- 
band  and  herself  In  a  court  of  competent 
Jurisdiction,  and  having  shown  on  Its  fAce 
that  hex  answer  was  a  pleading  In  that  civil 
case,  and  It  appearing  to  us  that  tested  by 
the  mles  of  law,  the  said  answer,  whether 
true  or  false,  or  whether  definite  oiough  In 
Ite  averments,  was  relevant  to  the  Issues  In 
that  nse.  In  our  opinion  It  was  a  privileged 
comnnmlcatlon.  for  which  an  action  for  libel 
cannot  be  maintained,  unless  the*  fact  that 
plaintiff  vras  not  a  party  to  said  divorce  suit 
takes  her  case  out  of  the  principles  already 
annouiced.  At  common  law,  we  think,  it 
was  established  that  tbe  fact  that  a  third 
party  was  scandalized  would  not  change  tbe 
principle  of  pnbllc  policy  upon  which  the  priv- 


ilege Is  founded.  In  Henderson  v.  Bnxun- 
bead.  4  Hurl,  ft  N.  668^  it  was  held  that  an 
action  of  libel  would  not  lie  against  a  party 
who,  in  the  course  of  a  dvll  cause,  made  an 
affidavit  In  support  of  a  summons  taken  out 
In  said  cause  which  was  scandalous,  false, 
and  malicious,  though  the  person  scandal- 
ized and  who  complained  was  not  a  party 
to  said  cause;  all  the  Judges  concurring. 
And  to  the  same  effect  Jtdinson  v.  Brown, 
13  W.  Va.  186.  With  the  exception  of  Boohs 
V.  Backer,  6  Helsk.  396.  we  have  not  beoi 
able  to  find  any  case,  either  in  England  or 
the  United  Statu,  which  holds  that  an  abso- 
lutely privileged  onnmunicatlon  made  in  a 
pleading  In  a  cause  ceasea  to  be  such  when 
written  or  spoken  as  to  one  not  a  party  to 
the  suit  We  tiilnk,  wtOi  Judge  Oreen  bi 
Johnson  v.  Brown.  18  W.  Va.  71,  that  such 
a  distinction  cannot  be  made  without  disre- 
garding tbe  pnUlc  policy  upon  which  tiie 
whole  rule  dependa  There  are  so  many 
cases  In  which  the  rights  and  cbsracter  ia 
persons  who  are  not  parties  to  a  suit  be- 
come collaterally  the  subject  of  inqnl^,  and 
the  right  to  make  such  Inqolry  so  unques- 
tionable, that  no  good  reason  for  making  the 
exception  can  be  given  so  long  as  the  rule 
Itsdf  is  maintained.  To  tbe  a^umoat  made 
in  all  these  cases  that  no  pers<m  should  be 
privileged  to  do  Injury  to  another,  Lord  Pen- 
sance,  in  Dawklns  v.  Lord  B<^by,  L.  R 
7  H.  L.  744,  answered:  *^1b  mode  of  sta^ 
ing  the  question  assumes  the  raitmtii  and 
assumes  the  malice.  If,  by  any  process  of 
demoiwtrati(m  tree  from  the  defects  of  hu- 
man Judgment  the  untruth  and  nuUlce  could 
be  set  above  and  beyond  all  quesU(m  or 
doubt  there  might  be  ground  for  contending 
that  the  law  should  give  damages  to  the  in- 
jured man.  Whethw  the  stetements  wore 
in  fact  untrue,  and  whether  they  were  dic- 
tated malice,  are,  and  alwa^  will  be. 
open  questions,  upon  which  opinions  will  dif- 
fer, and  which  can  only  be  resolved  by  tb» 
exercise  of  human  Judgment  And  the  real 
question  Is  whether  it  Is  proper  on  grounds 
of  public  policy  to  remit  auth  questions  to 
the  Judgment  of  a  Jury.  The  reasons  against 
doing  80  are  simple  and  obvious.  A  witness 
may  be  utterly  free  from  malice,  and  may 
yet  in  the  eyes  of  a  Jury,  be  open  to  that 
Imputetlon;  or,  again,  the  witness  may  be 
cleared  by  tbe  Jury  of  the  imputation,  and 
may  yet  have  to  encounter  the  expenaes  and 
distress  of  a  harassing  litigation.  With  such 
poBslbUitieti  hanging  over  his  head,  a  wit- 
ness cannot  be  expected  to  speak  wUh  that 
tree  and  open  mind  which  the  administra- 
tion of  Justice  requires.  These  considera- 
tions have  long  since  led  to  the  legal  doc- 
trine that  a  witness  In  the  courta  of  law  is 
free  from  any  action,  and  I  fall  to  perceive 
any  reason  why  the  same  considerations 
riiould  not  be  applied  to  an  Inquiry  like  the 
present"  Holding,  as  we  do,  that  the  same 
policy  should  govern  when  reference  is  made 
to  third  party  in  a  relevant  and  pertinoit 
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pteadlQg  as  to  tbe  parties  themselTes,  we 
SM  no  reaaon  why  we  ahonid  not  hold  that 
the  Gommaiilcatloo  which  la  made  the  baais 
of  thla  auit  la  abaolntely  privileged.  Accord- 
ing to  the  great  weight  of  ATithorlty,  it  ap- 
pears to  as  to  be  clearly  within  that  class. 
Tbia  being  so,  the  defendant  was  not  liable, 
even  though  her  charge  was  false;  and,  as 
the  Terdict  was  in  her  favor,  It  ought  not 
to  be  disturbed.  With  this  view  of  the  law 
on  tbe  fandamental  question  In  the  case,  it 
Is  deemed  unnecessary  to  examine  and  deter- 
mine each  exception  saved  In  tbe  drcoit 
court  The  questloD  was  not  whether  plain- 
tiff was  guilty  of  the  misconduct  charged  In 
defendant's  answer,  but  whether,  however 
false  It  may  have  been,  It  was  privileged. 
We  have  held  that  It  was,  and,  however 
grievous  It  may  appear  to  plaintiff  that  she 
has  ao  remedy  for  the  aspersion  cast  upon 
her,  such  is  the  law,  according  to  our  best 
judgment.  The  defendant  did  not  plead  Jus- 
tification, or  the  truth  of  the  libelous  words, 
and  only  offered  evidence  to  iriiow  she  made 
the  allegation  upon  what  appeared  to  her  at 
the  time  as  reasonable  grounds  for  so  doing. 
Ooucedlng  all  she  proved,  it  did  not  estab- 
lish the  truth  of  said  allegatiui;  but  this 
failure  to  maintain  the  averments  of  her 
answer  did  not  deprive  her  of  absolute  privi- 
lege whldi  the  law  secures  to  her.  It  re- 
sets that  the  Judgment  of  the  circuit  court 
must  be  and  is  affirmed  npoa  tbIa  ground 
alone.   All  concur. 


GREEN  V.  HIGHAM. 

(EapreuM  Court  of  Uiseouri,  Division  Xo.  2. 
March  26,  1«01.) 

OONTRACTS— STOCK— P00L3— CONSIDERA- 
TION—TIME— DURATIO  N— SALE  S. 

1.  Defendant,  after  selline  plaintiff's  brother 
2dO  shares  of  certain  stocK,  afterwards  sold 
plaintifl  140  shares;  and  the  three  executed 
aa  agreement  to  pool  800  shares,  all  benefits 
to  be  shared  eqiially,  InclndlDg  any  ealas,  and 
also  declaring  that  defendant  would  divert  to 
such  pool  any  proceeds  and  royalties  received 
by  him  from  shares  held  by  bim  in  a  certain 
other  company.    Seld,  that  the  defendant's 

Sin  from  the  sale  to  the  others,  and  tbe  fact 
at  the  brothers  were  brokers,  and  might  more 
easily  sell  GOO  shares  than  a  smaller  number, 
was  a  sufficient  consideration  tor  defendant's 
agreement 

2.  An  agreement  by  parties  to  form  a  pool 
of  shares  of  certain  stock  owned  by  them,  and 
to  share  equally  all  benefits  acci-nin^  under  tbe 
pool,  including  alt  sales,  was  valid,  witboat  a 
transfer  of  the  shares  to  any  one  person  as 
trustee,  or  a  power  of  attorney  to  any  one  per- 
son to  sell  the  stock. 

S.  Defendant  sold  plaintiffs  stock  In  the  A. 
Go.,  and  then  agreed  with  them  to  form  a  pool, 
each  contributing  200  shares,  of  such  stock,  and 
also  agreed  to  divert  to  such  pool  tbe  royal- 
ties and  proceeds  from  stock  in  the  B.  Co.  un- 
til mtiL  time  as  the  A.  Oo.  should  begin  paying 
regular  dividends.  It  was  contemplated  by  au 
parties  that  the  A.  Co.  would  soon  commence 
paying  dividends,  and  defendants*  royalties 
from  the  B.  Co.  were  to  cease  on  a  certain  date. 
Seld,  that  the  agre^nent  for  a  pool  was  not 


void  on  the  ground  that  the  dnratlon  oC  tii* 

pool  was  not  sufficiently  definite. 

4.  Where  defendant  sold  plaintiff's  brother 
200  shares  of  sti-ck,  and  sold  plaintiff  140 
shares  under  an  agreement  that  the  tiiree  tona 
a  pool  of  000  shares,  defendant  contributing 
200,  and  that  they  share  equally  aU  benefit? 
accruing  under  the  pool,  including  any  sales,  the 
issuance  of  the  140  shares  to  plaintiff's  wife, 
with  tbe  full  knowledge  and  direction  of  de- 
fendant, and  the  temporary  pledge  of  tbe  260 
shares  by  the  brother,  were  not  sales,  within 
the  contemplation  of  the  agreement. 

Appeal  from  St  Louis  circuit  court;  H.  D. 
Wood,  Judge. 

Action  by  Levi  W.  Green  agalust  Charles 
C.  Hlgbam.  From  a  Judgment  for  plalntUE. 
defendant  appeals.  Affirmed. 

This  Is  a  suit  for  an  accounting  and  the 
balance  thereon  alleged  to  be  due  plaintifl 
for  his  share  of  certain  royalties  collected 
by  defendant  from  the  American  Brake  Com- 
pany.   In  March  or  April,  1891,  defendant 
sold  Arthur  Green,  a  brother  of  plaintiff,  260 
shares  of  the  Consolidated  Brake  Company. 
Arthur  Green  testlSes  that  defendant  repre- 
sented that  tbe  last-mentioned  company  was 
in  a  flourishing  conditlou,  and  be  might  ex- 
pect satlsfiactory  dividends  within  a  year. 
Defendant  denies  this.   In  1892  defendant 
sold  to  plaintiff,  through  his  brother,  Arthur 
Green,  140  shares  of  Consolidated  Brake 
stock.   Arthur  Gre^  testifies  that  at  tbe 
time  of  this  last  sale  be  reminded  defendant 
of  hiB  statement  tliat  said  cooipaay  would 
pay  a  dividend,  and  that  it  had  not  dose  so. 
Contemporaneously  with  this  ]aat  sale  ttie 
two  brothers  and  defendant  entered  Into  the 
following  written  contract:   "Whereaa,  a 
C.  Hlgtiam,  of  St  Louis,  Missouri,  Arthnr 
H.  Green,  of  Rocheater,  N.  ¥.,  and  Levi  W. 
Green,  of  the  same  place,  are  each  the  pos- 
sessor of  two  hundred  shares  of  the  capital 
stock  of  the  Coasolldated  Brake-Adjuster 
Company;  and  wlienas,  the  said  parties  are 
deslrons  of  forming  a  pool  «C  said  stock  for 
th^  mutual  advantage  and  benefit;  and 
whereas,  said  C.  C.  Higham  agrees  to  divert 
to  said  pool  the  royalties  and  ^x^ceeds  now 
received  or  which  may  be  rectived  by  blm 
from  tbe  American  Brake  Co.  of  St  I^uis. 
Mo.,  until  such  time  as  the  saM  OenaeUdoted 
Brake-AdjuBter  Company  shall  begin  paying 
regdar  dtridenda:    X«w,  theraeore,  be  It 
known  that  we,  the  mderslgaed,  do  timby 
form  a  pool  consisting  of      hundred  sfaaree 
of  said  capital  stock  of  said  ConseUdsted 
Brake-Adjuster  Co.,  of  which  we  each  dull 
stand  possessed  of  two  hundred  shares,  the 
understanding  being  that  all  benefits  aceni- 
i«g  under  said  pot^  rinll  be  shared  eqaally, 
Inclndlng  any  sales  of  said  vtiocfc,  and  ttat 
saJd  royalties  and  proceeds  also  shaB  be 
equally  shared,  nntll  mxSh  time  as  tbe  aald 
Ooitsolidated  Brake-Adjuster  Con^ny  rtwll 
pay  dividends  as  aforesaid,  when  tbe  saM 
royalties  shall  revert  to  the  sole  tise  maA 
bcmeflt  of  said  C.  a  Hlgbam.   Wltaeas  oar 
hands  and  seels  this  SOtb  day  of  Pebruary, 
1S92.   Ohaa.  a  Hl^un.   LSeaL]  Arthur  H. 
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GrecB.  [S«al.]  Levi  W.  Oreen.  [Seal.]  Wit- 
ness: W.  S.  HiKham."  Tlie  Green  brothers 
were  brob«s.  Under  this  written  contract 
defendant  Hlgham  from  time  to  time  re- 
ceived bis  royaltieB  from  the  American  Brake 
Company,  and  paid  over  to  Arthur  and  Levi 
Green  their  respective  shares,  according  to 
tbe  cmtract,  nntU  the  j-ear  1806.  This  suit 
Is  for  tbeir  share  of  those  royalties  since 
1S06.  Arthor  Green  assigned  bis  Interest  in 
the  contract  to  Us  brother,  the  plaintiff.  It 
should  also  be  stated  that  when  plalotlir  bar- 
gained for  tbe  140  shares  he  did  not  get  the 
certiflcates  of  stock,  but  defendant  gave  Ar- 
thur Green  a  declaratlcHi  of  trust  that  he 
held  40  shares  for  Arthur  Green's  use  and 
the  above  contract,  and  100  shares  for  plain- 
tiff's use,  and  these  papers  were  all  delivered 
to  plaintiff.  These  transactions  placed  400 
shares  tn  the  Greens.  Tbe  circuit  court  ad- 
judged an  accounting,  and  the  matter  was 
referred  to  a  referee  to  take  the  account,  and 
uptm  bis  report  Judgment  was  rendered  for 
plaintiff  for  ^332.  All  proper  motions  for 
new  trial  and  ai^al  were  filed  and  over^ 
ruled,  and  defendant  appeals. 

J.  M.  Holmes,  Albert  Blair,  and  Kent  K. 
Koenier,  for  appellant   Lee  W.  Grant  for 

respondent. 

GA^'TT,  J.  (after  stating  tbe  facts).  Three 
pn^Kwitious  are  relied  upon  for  a  reversal  of 
the  Judgment:  First,  that  the  agreement 
bj  defendant  to  divide  his  royalties  from  the 
American  Brake  Company  with  plaintiff  and 
bis  brother  was  without  consideration  and 
unenforceable;  second,  that  in  fact  no  pool 
was  formed  under  said  agreement;  third,  no 
time  was  fixed  for  the  duration  of  tbe  pool, 
and.  if  formed,  defendant  had  a  light  to 
discontinue  It  upon  notice  to  plaintiff  and  his 
brothex. 

1.  The  circuit  found  that  the  sale  of  the 
140  shares  by  defendant  and  his  brother  to 
plaintiff  was  the  consideration  upon  which 
tbe  contract  was  based.  The  gain  arising 
from  the  sale  of  this  stock  was  tbe  motive 
on  the  part  of  defendant  for  agreeing  to 
divide  his  royalties  from  the  American  Brake 
Company  with  plaintiff  and  bis  brother,  and 
on  their  part  the  motive  for  buying  addi- 
tional Consolidated  stock  which  had  paid  no 
dividend  was  to  obtain  tbe  royalties  which 
the  contract  secured  them.  We  think  the 
evidmce  sustains  this  conduslon.  But  de- 
fendant gives  an  additional  reason  why  he 
desired  to  make  this  agreement:  The  stock 
was  not  salable  in  small  blocks,  and  would 
be  more  salable  In  a  block  of  600  shares,  and 
plalntlttB  were  brokers.  This  being  so.  the 
mutual  agreements  that  each  should  share 
equally  in  the  proceeds  from  the  sale  of  the 
stock  secured  to  defendant  tbe  benefit  of  any 
advantageous  sale  plaintiff  or  either  might 
thereafter  make  of  tbe  stock.  These  mo- 
tives for  tbe  written  contract  constituted  a 
valuiibte  consideration,  which  bas  been  com- 


prehensively defined  to  be  "a  benefit  to  the 
party  promising,  or  to  a  third  person  at  his 
request  or  an  inconvenience,  loss,  or  Injury, 
or  the  risk  of  It  to  the  party  prtonlsed."  4 
Minor,  Inst  pt.  1,  p.  16;  2  BL  Comm.  445, 
note;  18  Smith,  Cont  141.  The  benefit 
which  defeadant  expected  to  receive  from 
the  sale  of  the  stock  through  the  mutual  ef- 
forts of  himself  and  plaintiff  and  his  brothei 
satisfies  the  law.  The  amount  of  tbe  con- 
sideration, so  It  be  appreciable.  Is  Immate- 
rial. We  thltik  the  court  correctly  held  this 
objection  was  not  tenable. 

2.  Tbe  objection  that  no  pool  was  ever 
formed  Is  evidently  predicated  upon  the  idea 
that  this  word  had  some  technical  meaning. 
The  Century  Dictionary  defines  a  pool  to  be 
"a  Joint  adventure  by  several  owners  of  a 
specified  stock  or  other  security  temporarily 
subjecting  all  their  holdings  to  the  same 
control  for  the  purpose  of  a  epecolatlve  oper- 
ation, In  which  any  sacrifice  of  tbe  shares 
contrfMited  by  one,  and  any  profit  on  the 
shares  contributed  by  another,  shall  be 
shared  by  all  alike."  We  think  that  the 
word  "pool"  must  be  read  in  the  light  of  tbe 
wliole  contract.  Ttxere  Is  nothing  in  this 
contract  that  requires  all  tbe  600  shares  to 
be  transferred  to  one  person  as  a  trustee,  or 
that  a  power  of  attorney  should  be  glvoi  to 
any  one  person  to  hold  and  sell  or  dispoae  of 
the  stock.  While  this  might  have  been  done, 
the  failure  to  do  so  in  no  way  invalidates  the 
contract  they  did  make.  Nether  party  rfr 
quired  this  at  tbe  making  of  the  contract 
of  requested  it  afterwards.  "Tbe  practical 
construction  given  by  the  parties  themselves 
Is  a  proper  guide  to  Its  meaning,  and  is  of 
more  importance  than  what  Is  the  abstract 
meaning  which  this  court  may  attach  to  Its 
mere  phraseology."  Patterson  v.  Camden, 
25  Mo.  21.  The  course  of  dealing  between 
plaintiff  and  defendant  under  this  agreement 
was  uniform  ^and  xmquestioned,  and  concur- 
red in  by  all  parties  for  three  years.  Wheth- 
er a  pool,  in  a  technical  sense,  was  formed, 
is  quite  immaterial.  A  valid  contract  was 
entered  into  and  observed  by  the  parties 
thereto,  and  must  govern  as  to  their  respec* 
tlve  rights. 

S.  As  to  the  point  that  there  was  no  time 
of  duration  fixed,  it  falls  within  the  maxim, 
"Id  certum  est"  It  was  contemplated  by 
all  parties  that  the  Consolidated  Company 
would  soon  begin  to  pay  dividends,  and  when 
It  did  the  purpose  of  the  pod  was  ended; 
and  it  necessarily  ended  when  tbe  royalties 
from  the  American  Brake  Company  to  de- 
fendnnt  Should  cease,  which,  as  we  nnder 
stand,  would  be  January  1,  1890.  As  to  the 
IsBunnce  of  the  140  shares  of  stock  to  plain- 
tiff's wife:  It  was  done  with  ttie  full  knowl- 
edge and  direction  of  defendant  who  con- 
tinued thereafter  to  pay  the  royalties  as  he 
had  previously  done.  This  was  not  a  sal^ 
In  the  contemplation  of  either  of  them.  lioi 
was  the  temporary  pledge  of  his  200  shares 
19  Arthur  Green  a  tale,  wtttiln  the  terms  of 
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th«  contract  None  of  the  parties  to  the 
contract  hare  ever  sold  their  Consolidated 
Brake  stock,  and  no  breach  by  plaintiffs  has 
occorred  which  would  exonerate  defendant 
from  complying  with  the  contract  Upon  a 
reTtew  of  the  whole  case,  we  Qnd  no  ground 
for  reversing  the  Judgmmt  and  tt  la  ac- 
cordingly affirmed. 

SHERWOOD,  P.        and  BURGESS, 
concur. 


STATE  T.  WADSL 
(Sapreme  Oonrt  of  Miasouri.  DirMon  No.  2. 
Marcti  26,  1901.) 
CBIHINAL  LAW— BILL  OF  BXCEPTI0N8-H0H- 
ICIDB^-INSTKUCTIONS. 

1.  Where  the  trial  court  refused  to  ffiant 
an  application  to  pass  upon  the  qaestiou  of  ac- 
cusea's  present  insani^  in  order  to  talte  adTSa- 
tase  of  any  erm  therein,  the  point  must  be 
saved  and  prsserred  in  a  bill  of  azceptlaiia,  and 
the  mere  copying  it  into  the  record  and  calling 
for  It  in  the  bilt  of  exceptions  was  insufficient. 

2.  Wh»e,  on  a  trial  for  murder,  one  of  tbe 
defenses  wss  insanity,  an  Instruction  that  the 
law  of  self-defense  u  appUcidile  alike  to  the 
insane  and  to  the  saae,  and  that  the  defenses 
are  consistent,  and  dther  one,  if  maintained, 
would  authorise  a  verdict  of  not  guilty,  was  im- 
properly refused. 

Appeal  from  circuit  court,  Olay  coun^; 
E.  J.  Broaddns,  Jndge. 

Frauds  M.  Wade  was  convicted  of  murder 
In  the  second  degree,  and  appeals.  Revers- 
ed. 

FarrlB  ft  Son.  Mr,  Cramer,  and  W.  J. 
Courtney,  for  appellant  The  Attorney  Gen- 
eral, for  the  State. 

SQOBWOOD,  J.  This  U  the  second  ap- 
pearance of  this  cause  in  this  court  the 
judgment  of  the  lower  court  having  been 
reversed  on  a  former  occasion  because  of  the 
Insnfflclency  of  the  Indictment  147  Mo.  73, 
47  8.  W.  1070.  Since  then  the  cause  baa 
again  been  tried,  resulting  In  a  verdict  of 
guilty  of  murder  In  the  second  degree,  and 
affixing  tbe  punishment  at  imprisonment  in 
the  penitentiary  for  the  term  of  15  years. 
Of  Its  own  motion,  the  trial  court  cut  down 
this  term  to  10  years.  The  homicide  charged 
In  the  Indictment  was  the  killing  of  Alexan- 
der Schamel  by  shooting  him  with  a  shotgun. 
The  plea  was  not  guilty,  and  this  was  sup- 
ported by  evidence  tending  strongly  to  sbow 
insanity  of  defendant  when  tbe  act  was 
done.  Self-defense  was  also  interposed. 
And  there  was  evidence  that  while  in  the 
state  penitentiary  he  was  transferred  to  the 
insane  ward  of  that  Institution,  where  he 
remained  some  weeks,  when,  tbe  Judgment 
In  his  canse  having  been  reversed,  be  was 
returned  to  Clay  county,  and,  a  new  indict- 
ment having  been  returned,  he  was  again 
put  upon  his  trial.  The  state  Is  not  repre- 
sented in  this  court 

It  Is  asserted  for  the  defense  that  defend- 
ant made  application  through  another  for  a 


Jury  to  pass  upon  tbe  questitm  of  wbetlier 
defendant  was  Insane,  and  so  incapable  of 
making  bis  proper  and  necessary  defense 
against  the  accusation  contained  In  the  In- 
dictment; and  It  Is  also  asserted  that  tlie 
court  refused  to  grant  a  Jury  to  pass  upon 
the  question  of  defendant's  present  insanity, 
and  that  the  report  of  certain  phyaldans  ap- 
pointed by  the  court  to  pass  upon  defend- 
ant's present  Insanity  would  be  found  on 
certain  pages  of  the  transcript  If  the  trial 
court  ruled  Improperiy  on  the  subject  of  the 
application  mentioned,  the  proper  course, 
and  tbe  only  course,  to  pursue,  in  order  to 
take  advantage  of  It  In  this  court  was  to 
save  the  point  and  preserve  It  In  the  bill  of 
exceptions.  It  could  not  be  preserved— and 
the  same  be  said  about  the  report  made 
by  the  phyBldans--b7  copying  it  Into  tbe 
record,  and  then  referring  to  It  and  ealUnar 
for  It  In  the  bill  of  exceptlcms,  even  if  this 
bad  been  done,  since  the  statute  only  per- 
mits this  sort  of  thing  to  be  done  In  regard 
to  motions  for  new  trials.  In  arrest  and  in- 
structions. Bveiytiilng  else  in  the  natnre 
of  evidence,  appllcattons  for  continuance,  or 
other  applications,  nnlesa  preserved  by  be* 
log  copied  In  tbe  bill  of  exc^tlcHis,  is  ta- 
booed. State  T.  Griffin,  06  Mo.  672. 12  &  W. 
^8.  And  we  have  many  times  decked  that, 
so  far  as  men  matten  of  exception  are 
concerned,  the  only  repository  known  for 
them  In  the  law  is  a  bill  of  ezceptlcnis. 
State  T.  Wear,  146  Uo.  162,  46  &  W.  lOOO, 
and  cases  cited. 

Speaking  of  the  instructions,— 17  given  at 
the  Instance  of  the  state,  and  13  at  that  of 
defendant,  and  1  of  the  court's  own  motion, 
—they  presented  In  a  general  way  such 
views  of  the  law  as  have  frequently  recelT- 
cd  our  sanction.  It  is  unnecessary,  fOr  a 
reason  which  will  pres^ly  appear,  to  go 
more  Into  particulars,  or  to  discuss  the  In- 
structions In  detail. 

Oontentlou  has  been  made  that  defendant 
was  permanently  Insane  at  and  before  tlte 
perpetration  of  tbe  homlddal  act  and  there 
is  evidence  bearing  In  that  direction.  If. 
of  course,  permanently  Insane  before  the 
act  done,  and  this  established  by  the  evi- 
dence, the  state,  in  order  to  convict  would 
have  to  show  the  act  done  during  a  lu- 
cid interval;  because  cbronic  or  habitual 
Insanity,  once  being  established.  Is  presum- 
ed to  continue,  until  the  contrary  Is  made 
to  appear.  State  v.  Lowe,  93  Mo.  547,  5  S. 
W.  889.  And  if,  on  the  other  hand,  insanity 
permanent  in  Its  nature  should  have  been 
developed  after  the  act  done,  stlU  tbe  state 
could  not  convict  except  during  a  lucid  In- 
tervaL  Among  instructions  asbed  by  de- 
fendant there  was  this  one:  "The  Jury  are 
instructed  that  the  law  of  self-defense  is  ap- 
plicable alike  to  the  insane  as  to  the  sane: 
that  both  defenses  are  consistent;  and.  If 
you  find  one  or  both  of  such  defenses  In 
favor  of  the  defendant  you  will  return  your 
verdict  of  not  guilty."  The  theory  of  this 
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Instruction  was  correct.  It  was  not  embod- 
ied In  any  other.  It  sbould  have  been  glr- 
en.  For  failure  to  give  it,  iudgment  revMs- 
ed,  and  cause  remanded.  All  concur. 


DOBBNBR  T.  DOaiRNBIB  et  aL 
(Sapreme  Oonrt  of  UsBonri,  Diriaion  No.  2. 
March  26.  1901.) 

WIU.8— DW1SB  TO  CLASS-CONSTRUCTION— 
RIGHT  TO  PARTITION. 

1.  Where  testator  made  a  devise  to  the  chil- 
dren  of  bis  daughter  as  a  class,  with  the  evident 
expectation  that  other  children  would  be  born 
to  her,  the  estate  in  remainder  rests  in  the  per- 
sons who  were  in  esse  when  the  will  toolc  ef- 
fect, which  estate  will  open  dnrins  the  con- 
tinuance of  the  particDlar  estate,  ana  let  In  the 
sfter-bom  children  of  the  daughter. 

2.  Where  a  will  provided  that,  until  the 
jonngeBt  of  the  children  of  the  testator's  daugh- 
ter became  of  age,  the  daughter  sbould  have  a 
right  to  the  rents  and  profits,  and  that  at  such 
time  her  rights  to  the  rents  and  profits  should 
cease  except  as  to  one-third  of  the  real  estate 
for  and  during  her  na.tural  life,  when  the  young- 
est child  reached  majority,  the  mother  and  her 
children  became  tenants  in  common  eo  as  to 
antiborlia  partition. 

Appeal  from  St.  Louis  drcntt  conrt;  L. 
B.  VBllIant,  Judge. 

Action  by  Charles  Augustus  Doemer 
against  Elba  and  Frances  Doenier.  From 
the  Judgment,  ESlaa  Doemer  appeals.  Modi- 
fled. 

Suit  for  partiticm  (brought  March,  1897), 
and  for  sale  of  certain  real  estate,  and  an 
accounting  for  rents  and  profits,  and  for  gen- 
eral relief.  Whether  the  salt  could  be  main- 
tained depended  mi  the  provisions  of  the  will 
of  the  testator,  Ludwlg  Belts,  who  died  May 
12,  1868.  Tlie  evidence  shows  that,  at  the 
date  of  Ludwlg  Seitz's  wUl  (March,  1861), 
defendant  EUlza  Doemer  had  one  child  liv- 
ing, defendant  Alwlne  Weber.  At  the  date 
of  the  death  of  Ludwlg  Selts  she  had  three 
children  living,  defendants  Alwlne  Weber, 
Emllle  Zuendt,  and  Hans  Egmund  Doemer 
(bom  two  months  afterwards).*  Thereaftw 
three  other  children  were  bom  to  her,  to  wit, 
the  plaintiff,  Charles  Augustus  Doemer,  the 
defendant  Oecllie  Jay,  and  this  respondent, 
the  youngest  cblld,  Frances  Doemer,  who  at- 
tained 21  years  of  age  February  9,  1897,  and 
prior  to  the  institution  of  this  suit.  Louisa 
Seltz  died  January,  18M.  The  testator  makes 
provision  for  his  wife  by  his  will,  in  the  fol- 
lowing clause:  "Z  derlse  my  beloved  wife, 
I^nisa  Seltz,  the  hoose  In  which  I  now  live, 
and  the  buildings  appurtenant  to  the  same, 
being  on  lot  No.  10^  in  block  No.  645,  said 
lot  containing  25  feet  front  on  Franklin  ave- 
nue, by  155  feet,  more  or  less,  to  an  alley 
20  feet  wide,  and  the  household  furniture 
of  every  kind.  Further,  a  yearly  revenue 
of  9600  to  be  paid  In  quarterly  rates  of  (150, 
in  manner  hereinafter  provided  for,  and  also 
the  whole  amount  of  interests  of  the  stock 
on  hand,  which  stock  of  wines,  liquors,  vine* 
gars,  etc.,  belonging  to  my  business.  Is  to 
ei  8.W.-51 


be  capitalized  immediately  after  my  decease; 
and  the  Interests  of  the  capital  arising  there- 
from are  to  be  paid  to  my  said  wife  at  tbe 
rate  and  in  manner  stipulated  by  me  as 
follows  in  this  my  last  will  and  testament. 
To  have  and  to  hold  to  her,  my  said  beloved 
wife,  Louisa  Seitz.  for  the  term  of  her  nat- 
ural life,  in  Ueu  and  In  full  satisfaction  of 
her  dower  In  all  lands  and  tenements  where- 
of I  shall  die  s^ed."  He  next  provides  for 
his  son  Charles  Seltz  by  giving  him  a  large 
amount  of  personal  property  and  several 
parcels  of  real  estate.  Then  follow  the  pro- 
visloos  of  the  will  with  respect  to  the  tes- 
tator's daughter  Eliza  Doemer  and  her  chil- 
dren, by  which  the  property  described  In 
plaintiff's  petition,  and  which  Is  now  sought 
to  be  partitioned.  Is  devised  as  follows:  "I 
give  and  bequeath  to  my  daughter  l£liza, 
wife  of  August  Doerner,  all  the  not-Incum- 
bered  income  and  profits  of  all  and  ev^ 
the  real  estate,  as  well  as  the  personal 
property,  given,  bequeathed,  and  devised  by 
this,  my  last  will  and  testament  unto  my 
grandchild  or  children,  the  child  or  children 
of  her,  my  said  daughter  Eliza  Doerner,  to 
use  the  same  for  the  expenses  of  the  main- 
tenance and  education  of  her  child  or  chil- 
dren ontll  she,  he,  or  they  shall  have  ar- 
rived at  the  age  of  21  years,  and.  after  he, 
she,  or  they  shall  have  arrived  at  the  said  age, 
1  order  and  declare  that  by  these  presents 
I  give,  devise,  and  bequeatb  unto  my  said 
daughter  Eliza  Doemer,  for  the  term  of  her 
natural  life,  the  lawful  right  of  dower  in  all 
the  real  and  personal  estate  as  following, 
bequeathed  and  devised  to  her  children  or 
child,  to  have  and  to  hold  the  same  to  her, 
my  said  daughter,  Eliza  Doemer,  for  the  ex- 
penses of  tlie  maintenance  and  educatlMi 
of  her  children,  and  for  her  sole  use  and 
benefit,  without  control  or  any  Interference, 
and  without  tbe  debts  of  her  said  husband 
or  of  any  future  husband.  Now,  therefore, 
I  give  and  devise  to  my  grandchild  or  grand- 
children, the  child  or  children  of  my  said 
daughter  Eliza  Doemer  [here  follows  de- 
scription of  one  of  the  parcels  of  real  estate 
Involved  in  this  salt],  with  all  and  every  the 
buildings  and  Improvements  thereon;  where- 
by I  order  and  declare  that  I,  by  these  pres- 
ents, stipulate  the  first  above  herein  men- 
tioned clear  yearly  rent  on  same  of  9600. 
quarter  yearly  with  (160,  to  be  paid  to  my 
wife,  Louisa  Seltz,  for  and  during  the  term 
of  her  natural  life,  are  to  be  paid  to  tbe 
same,  free  of  all  taxes  and  other  deductions, 
and  are  to  be  Issuing  and  payable  oat  of  the 
rents  of  the  real  estate  herebetore  described 
and  devised  unto  the  cblld  or  children  of 
my  said  daughter  Eliza,  wife  of  August 
Doemer;  to  have  and  to  bold  the  same  to 
my  said  grandchild  or  children,  and  lier, 
his,  or  their  heirs  and  asdgna,  forever.  I 
further  give  and  devise  to  my  grandchild 
or  grandchildren,  the  child  or  children  of  my 
said  daughter  Eliza  Doemer  [here  foUows 
the  dauriptloa  of  another  piece  of  real  es- 
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tate  Involved  in  this  suit],  to  have  and  to 
hold  to  my  said  grandchild  or  grandchildren, 
her,  his,  or  their  helra  and  assigns,  for- 
ever." Then  follow  live  precisely  stmllar 
clansea.  In  vrhlch  the  testator  devises  to  his 
grandchild  or  grandchildren  various  parcels 
of  real  estate,  with  one  or  two  exceptions, 
involved  In  these  proceedings,  to  each  of 
which  clauses  be  attaches  the  hahendnm: 
"To  have  and  to  hold  the  same  to  my  said 
grandchild  or  children,  her,  his,  or  their 
heln  and  assigns,  forever."  He  then  gives 
to  his  son  Charles  Seltz  his  vinegar  bnsloess, 
excepting  the  stock  on  hand,  which  was  to 
be  capitalized  for  the  benefit  of  his  wife; 
and  then  directs  that  this  capital  and  the 
household  fumltare  shall,  after  the  death  of 
bis  wife,  be  divided  between  his  son  Charles 
and  the  children  of  his  daughter  £aiza.  Fi- 
nally, he  gives  the  remainder  of  his  personal 
estate,  after  payment  of  hfs  Just  debts  and 
the  sum  of  $300  to  his  wife,  to  his  son 
Charles  as  one  part,  and  to  the  child  or  chil- 
dren of  his  daughter  Eliza  as  the  other  part. 

There  was  a  decree  by  the  trial  court  on 
March  11.  1896,  In  which  the  issue  as  to  the 
rents  and  profits  was  found  In  favor  of  de- 
fendant Eliza  Doemer,  and  the  acconnting 
asked  for  by  plaintiff  denied;  but  the  de- 
cree further  found  thnt  each  of  the  children 
of  said  Eliza  Doemer,  including  said  Fran- 
ces, was  entitled  to  a  one-sixth  interest  In 
Che  real  estate  described  In  the  petition,  sub- 
ject to  an  interest  of  Eliza  Doemer  in  one- 
third  thereof  for  life,  and  ordered  partition 
and  a  sale  of  the  property,  appointing  a  com- 
missioner for  the  *purpo8e.  From  this  dft- 
cree,  defendant  EUsa  Doemer  appealed. 

B.  T.  Fftrish,  a  P.  Williams.  John  ZX  Olb- 
■on,  and  M.  O.  Levlson.  for  appellant.  Kebr 
ft  Tlttmou,  for  lespondeDt. 

8HBRW00D,  3.  (after  stating  the  facts). 
We  are  of  opinion  that  the  trial  court  cor- 
rectly construed  these  provisions  of  the  vrili 
brought  In  question  by  this  litigation.  It  Is 
quite  evident  from  the  clause  of  the  will  re- 
lating to  Eliza  Doemer  that  the  testator  an- 
ticipated that  other  children  would  be  bom 
to  his  daughter,  and  so  made  provision  for 
them  should  they  be  born.  Bnt,  apart  from 
snch  provision,  the  law  Is  well  settled,  in 
this  state  and  elsewhere,  that  where,  as  In 
this  instance,  a  devise  Is  made  to  a  class, 
there  the  estate  In  remainder  will  vest  in  the 
person  or  persons  who  were  in  esse  at  the 
time  the  deed  or  will  takes  eftect,  and  such 
estate  In  remainder  will  open,  during  the  coa- 
tlnuance  of  the  particular  estate,  and  let  In 
after-born  persons  who  belong  to  the  class 
created  by  the  property  conferring  instra- 
ment  WaddeU  v.  Waddell,  90  Mo.  338,  12 
S.  W.  84&,  and  cases  cited.  Here  the  vested 
remainder  took  eCTect  in  possession  In  the 
grandchildren  of  Ludwlg  Seltz.  on  the  Qth 
of  Febmory,  1867,  when  the  youngest  child 
of  BUn  Doemer  attained  bw  majmltsr. 


which  attainment  of  majoritr  terminated 
Bll£a  Doemer's  right  to  such  rents  and  prof- 
its, except  as  to  snch  right  in  one-third  of 
the  real  estate  devised,  for  and  during  her 
natural  life.  Hasklns  v.  Tate,  25  Pa.  24ft; 
Teed  V.  Morton,  00  N.  T.  502;  Brltton  v. 
Miller,  66  N.  a  268. 

The  term  "lawful  right  of  dower,"  as  used 
in  the  will,  la  evidently  not  used  In  Its 
technical  sense;  for  in  such  sense  it  would 
be  wholly  and  Strang^  Inai^Ucable.  It 
was  used  as  a  term  of  quantity  and  meas- 
ure of  extent  of  duration.  Whenever  the 
youngest  child  reached  the  age  of  21,  then 
Eliza  Doemer  became  entitled  to  one-Uilrd 
of  the  property  devised,  "for  the  term  of  her 
natural  life."  Prior  to  that  time  the  percep- 
tion of  the  rents  and  profits  belonged  to  her 
for  the  purpose  mentioned  In  her  fath^s 
will,  to  wit;  to  defray  the  expenses  of  the 
maintenance  and  education  of  her  child  or 
children,  who  during  their  mlnorll?  were  the 
principal  objects  of  the  testator's  bounty. 
When  the  youngest  child  reached  majoilty. 
then  the  children  became  entitled  to  two- 
thirds  of  the  property,  and  thdr  mother  to 
one-third  during  her  natural  life.  As  to 
such  respective  shares,  the  mother  and  her 
children  became  tenante  In  common,  with 
the  rights  of  present  possesaion,  and  this 
authorized  a  decree  for  partitiML 

Besides,  remainder-men  are  entitled  to 
partition  as  against  the  life  tenant  In  pos- 
session, under  the  rulings  in  this  state. 
Relnders  v.  Eoppelmann,  68  Mo.  482;  Pres- 
ton V.  Brant,  96  Mo.  5S2,  10  S.  W.  TS;  sec- 
tion 4373,  Hev.  St.  1899.  For  these  reasons, 
the  decree  should  be  affirmed,  except  as  to 
that  portion  which  held  Eliza  Doemer  en- 
titled to  the  rents  and  [Hroflts  after  February 
9,  1807.  As  to  that  portion  the  decree  will 
be  reversed,  and  the  cause  remanded  to  the 
lower  court,  with  directions  to  take  action 
In  c<«foiintt7  to  this  oplnluL 

GANm?,      concnra.  BUBOBBS,  Jn  not 

sitting. 


DOBRMER  et  al,  v.  DOBRNBE  «t  aL 
(Supreme  Oonrt  of  Missouri,  Division  No.  2. 
March  26,  1901.) 

PARTITION— ACCOUtrriNa—PLEADmO. 

1.  Plaintiff,  after  stating  that  defendant  had 
always  collected  the  rents  and  profits  of  certain 
property  sought  to  be  partitioned,  asked  that 
an  accounting  be  had  of  such  rents  and  profits, 
and  defendant  In  her  answer  set  up  that  sh*' 
had  an  exclusive  right  to  snch  rents  and  prof- 
its. Beld  to  put  in  issne  the  question  of  the 
rents  and  profits  as  to  all  the  parties  litigant, 
so  as  to  authorize  an  accounting  tbn«of. 

2.  In  an  action  for  partition  and  tot  an  ac- 
counting as  to  the  rents  and  pr^ts,  the  court 
determined  that  ander  the  will  under  which  the 
property  was  held,  defendant,  in  Febrnnry. 
1897,  became  entitled  to  one-third  of  the  prop- 
erty during  her  natural  life,  and.that  her  chu- 
dren.  the  other  parties  to  the  action,  became  oi- 
titied  to  a  one-sixth  Intmst  In  said  property. 
sabJeeC  to  the  mother's  lUs  latatset.  jGreM.  that 
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from  Febrnarr,  1807,  the  defendant,  who  had 
collKted  th«  tents  and  profits  of  the  property, 
was  liable  to  aecoont  to  each  of  the  (wer  par- 
tiaa  to  the  amonnt  of  the  rents,  iHroportloned 
to  the  reapectiTe  Interest  of  each. 

Appeal  from  St  Lools  drcuit  conrt;  L.  B. 
ValUant,  Judge. 

Actloa  by  Charles  A.  Doemer  and  others 
against  SSUza.  Doerner  and  others.  From  the 
Jodgment  all  tba  partlflB  appeal.  Serened. 

B.  T.  Tarlsb.  B.  P.  WUUams,  and  A.  a  F. 
M^rer,  for  plalntUEa.  ^hr  ft  Tittmann.  tor 
detOidanti. 

SHERWOOD.  J.  This  Is  part  and  parcel 
of  the  flame  suit  as  that  appearing  by  a  sim- 
ilar title,  though  by  a  dUferent  number  (61 
S.  W.  801).  After  filing  the  petition  some 
doubt  arose  in  the  mlnda  of  the  attorneys 
as  to  whether  or  not  the  allegations  In  the 
petition  were  broad  enough  to  let  In  proof  of 
the  rents  and  pn^ts  derived  from  the  real 
estate  since  the  9th  day  of  February.  1897. 
which  iB  the  day  upon  which  the  yotmgest 
child  arrived  at  her  age  of  majority.  The 
plalntlft  thereupon,  on  the  day  the  case  was 
set  for  trial,  asked  leare  to  amend  the  peti- 
tion by  Interlineation,  setting  out  the  amount 
of  rents  and  profits  derived  by  Miza  Doemer; 
the  defendant  from  the  property  since  the 
9th  day  of  February,  189'r.  The  court  de- 
nied this  application  In  the  following  lan- 
guage: **I  will  deny  the  application.  I  think 
It  Is  made  out  of  Ume,  and  I  think  ft  Is 
proper,  perhaps.  In  the  original  bill,  but  cer- 
tainly It  Is  not  proper  at  this  time."  The 
court  In  Its  decree  found  that  Miza  Doemer 
was  entitled  to  a  life  estate  in  one-third  of 
the  property,  and  that  subject  to  said  life 
estate,  plaintiff  and  the  other  defendants 
were  each  entitled  to  one-sixth  of  the  prop- 
erty. Having  thus  found,  the  court  by  said 
decree  further  declared  as  follows:  "And 
t3ie  court  finds  that  the  def^dant  Eliza 
Doemer  Is  not  liable  tor  any  rents  or  prof- 
Its  on  the  premises  before  her  life  estate  is 
set  aside  and  alloted  to  her,  and  finds  the 
issne  as  to  said  rents  and  profits,  and  as  to 
accounting  therefor,  in  favor  of  the  defend- 
ant Eliza  Doemer."  Within  due  time,  the 
plaintiff  and  several  of  the  defendants  filed 
their  motion  to  amend  and  modify  that  por- 
tion of  the  decree  }ust  above  quoted,  so  as 
to  charge  defendant  ESlea  Doemer  with  the 
rents  on  two- thirds  of  the  propwty  from 
February  Q.  1897.  This  motion  being  denied, 
the  movers  excepted.  The  plaintiff  hi  this 
case  In  his  petition,  after  stating  that  Eliza 
Doemer  had  always  collected  and  received 
the  rents  and  profits  of  the  property,  pro- 
ceeds to  ask  "that  an  accounting  be  had  of 
aald  rents  and  profits,  and  that  there  may  be 
decreed  to  him  his  right  share,  and  Interest 
therein.'*  In  addition  to  this  prayer,  he  also 
prays  for  general  relief.  This  petition,  so 
far  aa  plaintiff  claims  tor  rents,  etc.,  is  cer- 
tainly good.  In  addition  to  that  defendant 
BHza  Doamcff  tat  her  answw  aete  up  that  ahe 


haa  **ai»  exclnslve  right  to  the  •  •  • 
Income,  rents,  and  proOta  thereof  during  the 
pulod  of  her  llf&"  Tbln  averment  on  the 
familiar  principle  of  "upreaa  alder,"  pat  In 
Issue  as  to  who  was  entitled  to  tiie  rents 
and  profttt.  Garth  r.  Oaldwell,  72  Ho.,  loc. 
dt  690.  And  tSila  averment  In  ttie  answer 
of  SUza  Doemer  not  only  put  in  issue  the 
qoestion  of  rents  and  i^r^ts  aa  to  plaintiff, 
but  as  to  the  otb«r  pardea  litigant  But 
more  than  that  Gecelie  Jay.  one  of  defend- 
ants. In  her  answer  states  that  the  raits  and 
proflts  far  exceeded  the  cost  at  education 
and  maintenance,  and  asks  for  an  acconnt- 
Ing  of  the  renta  and  profits,  and  that  she  be 
paid  one-sixth  of  the  rents  and  profits,  less 
the  amount  heretofore  expended  on  her  ed- 
ucation and  maintenance.  And  Frances 
Doemer  also,  by  her  answer,  pat  In  issue  the 
question  of  rrata  and  proflts  which  had  ac- 
enied  since  the  grandchildren  attained  their 
majority,  and  asked  for  general  relief. 
Emllle  Znendt  in  her  answer  alleges  similar 
matters  as  to  rents  and  proflts  as  does  Ce- 
cille  Jay,  and  for  further  relief.  So  that  the 
issae  as  to  the  party  entitied  to  the  rents  and 
proflts  was  most  thoroughly  and  industri- 
ously put  In  Issue,  on  the  principle  before 
adverted  to.  But  aside  from  all  that  when- 
ever the  trial  court  determined  that  on  tiie 
9tb  day  of  February,  1897,  Eliza  Doemer 
became  entitied  to  one-third  of  the  property 
during  her  natural  life,  and  that  her  chil- 
dren, subject  to  the  one-third  Interest  of 
their  mother  for  Ufe,  became  raititied  to  one- 
sixth  each  of  Bald  property  on  that  date, 
thereby  and  thereupon  It  followed,  as  night 
follows  day,  that  each  of  said  devisees  be- 
came, as  matter  of  law,  mtltied  from  that 
date  to  an  amount  of  the  rents  and  proflts 
proportionate  to  such  respective  interest  It 
results,  therefore,  that  the  croea  appeals  of 
plaintiffs  and  defendants  must  be  decided  in 
tlielr  favor,  and  that  portion  of  the  decree 
which  caused  their  appeal  must  be  reversed, 
and  the  cause  remanded,  as  already  an- 
nounced. 

OANTT,  J„  coBicarB.  BUROBS8,  J^  not 
sitting. 


RIOOIN  et  aL  T.  BOARD  OF  TBUBTBBB  OF 
WESTMINSTER  COLLBOB  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  26,  1001.) 

WILLS— TBSTAHSNTART  OAPAOTTT. 

It  is  no  sroond  for  setting  aside  a  will  be- 
cause of  want  of  testamentary  capacl^  d  testa- 
tor that  he  was  of  advanced  age  and  fesbls»  and 
that  lie  gave  his  large  estate  to  his  wife  and  a 
stranger,  to  che  exclusion  of  his  stepbrother, 
where  the  will  was  several  days  in  preparation, 
and  while  the  testator  was  In  his  oBoal  health 
and  In  possession  of  bis  mental  facnlUee,  and 
was  witnessed  by  his  personal  friends,  whom  he 
had  known  for  many  years,  and  whtts  his  wife, 
who  knew  all  atwut  the  provlslona  ot  As  wlU 
was  entirely  satisfied  therewith. 
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Appeal  from  Hannibal  court  of  common 
pleaa;  Reuben  F.  B07,  Judge. 

Proceedings  by  Eugene  Rlggln  and  Xia- 
bella  Tbornton  agalnat  the  board  of  truateea 
of  Westminster  C!oUege  and  othws  to  set 
aside  tbe  will  of  William  Sausser,  deceased. 
Judgment  for  defendants,  and  plaiDtlfiTs  ap- 
peal AtBrmed. 

Tbis  Is  a  proceeding  under  tbe  statute  to 
contest  the  validity  of  the  wlU  of  WUUam 
Sausser,  -who  died  on  tbe  14tb  day  of  Jan- 
uary. 1802,  at  the  advanced  age  of  77  years. 
The  validly  of  the  will  is  assailed  upon  vart* 
ous  grounds  set  forth  In  the  petltiflii.  in- 
cluding undue  Influence  In  the  procurement 
of  tbe  execution  of  tbe  will  by  his  wife, 
Adelaide  Sausser,  and  the  want  of  mental 
capacity  In  the  testator  to  make  a  will.  The 
trial  court  excluded  all  other  questions,  and 
confined  the  Issues  to  the  single  one  as  to 
whether  there  was  In  fact  a  will  or  not 
The  proponents,  having  made  due  proof  by 
the  snbscrlblng  vrltnesses  to  the  vrlll  of  Its 
proper  execution,  and  of  the  sanity  of  the 
testator  at  tbe  time  of  Its  execution,  read 
the  will  In  evidence  and  rested.  The  testa- 
tor left  no  children.  The  contestants  are  the 
son  and  daughter  of  a  deceased  half-brother, 
who  at  the  time  of  the  execution  of  the  will 
lived  In  the  city  of  Los  Angeles,  Cal.,  and 
were  In  moderately  affluent  circumstances. 
The  wUl  is  a  holographic  one,  having  been 
written  by  the  testator  on  the  13tb  day  of 
February,  1889,  about  2  years  and  11  montbs 
before  his  death.  By  It  he  disposed  of  his 
large  estate  by  providing  for  his  funeral  ex- 
penses and  the  erection  (rf  a  monument  at 
the  graves  of  himself  and  wife,  and  then 
t>eqneath8  and  devises  to  her,  should  she  sur- 
vive him,  the  homestead  estate  for  life  or 
widowhood,  with  all  the  property  thereon, 
absolutely,  and  an  annuity  of  (2,500  per  an- 
num, to  be  paid  her  In  two  equal  sums,  semi* 
annually,  ^e  remainder  of  his  estate,  sub- 
ject to  the  annuity,  Is  given  to  the  board  of 
trustees  of  Westminster  College  In  tzust  for 
the  endowment  of  theological  professorships 
and  sdiolarships  as  therein  provided  for  and 
directed.  His  wUe  survived  bim,  and  is  one 
of  the  defendants  to  this  suit  She  knew 
perfectly  well  bow  her  husband  was  dispos- 
ing of  his  property  while  be  was  preparing 
his  will,  and  fully  approved  of  its  provisions. 
Immediately  after  its  execution  the  testator 
and  bis  wife  made  a  visit  to  the  plaintiffs, 
in  California.  While  the  evidence  shows  the 
testator  to  have  been  a  tall,  spare  man,  of 
delicate  constitution,  it  also  shows  him  to 
have  been  a  man  of  Indomitable  energy,  of 
extraordinary  Intelligence,  and  of  shrewd 
business  capacity.  He  took  much  care 
against  exposure,  and  very  rarely  required 
the  services  of  a  physician,  and  bad  not  bad 
one  for  four  or  five  years  before  bis  last  Ill- 
ness. He  cimtlnued  the  management  of  his 
large  business  interests  as  he  was  accus- 
tomed to  do  down  to  and  within  a  few  days 
before  bis  death.  For  the  purpose  ot  show- 


ing the  want  of  mental  capacity  in  the  tes- 
tator to  make  tbe  will,  plalntitfs  Introduced 
evidence:  That  tbe  testator  was  a  queer 
man.  That  be  looked  "really  funny.**  That 
"be  talked  kind  of  funny."  niat  "be  seemed 
to  be  pbysicaUy  weak.  His  eyes  seemed  to 
be  suffering  from  some  cause."  Said  "be 
was  making  plug  for  a  rupture  on  bis  own 
body."  "That  he  was  very  keen  in  bis  ex- 
pression." "He  was  afflicted  with  bowel 
trouble."  "He  complained  of  headache-ver- 
tigo." "Years  ago  he  had  fits  of  frenqr." 
That  some  45  years  before  bis  death  be  com- 
plained of  being  impotent  The  use  of  in- 
toxicating liquors.  Losing  flOO  gambling  In 
a  poker  den,  about  which  he  cried,  but  got 
his  money  back.  He  pressed  bis  debtors  for 
money.  Was  miserly.  Had  been  a  diwep- 
tlc.  When  be  loaned  money,  be  would  have 
the  notes  made  payable  to  other  parties,  and 
then  indwsed  to  bIm.  to  keep  from  paying 
taxes  upon  them.  That  he  thought  It  was 
right  and  proper  tor  4  person  to  ke^  from 
paying  taxes  upon  his  property  If  be  could. 
Delusions  as  to  Inventions.  Cruel^  to  an 
Inoffensive  slave.  And  other  matters  of  a 
similar  character,  which  are  unnecessary  to 
mention,  and  tbe  fact  that  he  gave  bis  large 
estate,  said  to  be  worth  $150,000,  to  bis  wife 
and  a  stranger,  and  disinherited  bis  only 
heirs  at  taw  and  his  half-brother,  John  Big- 
gin. At  the  close  <rf  all  the  evidence  tbe 
court  over  tbe  objection  and  exception  of 
plaintiffs,  instructed  the  Jury  that  under  tbe 
pleadings  and  tbe  evidence  tbe  verdict  must 
be  for  tbe  defendants;  and,  the  Jury  having 
BO  found,  plaintiffs  in  due  time  filed  their 
motion  for  a  new  trial,  which  being  over- 
ruled, they  aiqjieaL 

J.  li.  Robards,  W.  11.  Bonlware,  and  T.  H. 
Bacon,  fbr  appellants.  F.  U  Soofleld.  H.  S. 
Priest,  and.  Geo.  A.  wahan,  txa  respondents. 

BUBGB88.  J.  (after  Btatlng  Uie  facta). 
There  have  been  three  printed  briefs  filed  by 
counsel  for  plaintiffs  In  this  case,  coatabiing 
bi  tbe  aggregate  iMO  pages;  and,  wbile  thwe 
are  only  13  asslgmnaUa  at  error  In  the  otltf- 
nal  brief,  these  are  discussed  under  84  separate 
and  distinct  heads  with  nuuAsed  abllMy.  and 
in  a  manner  which  shows  great  reaeardi. 
But  we  shall  not  undertake  to  follow  them  In 
their  order;  for  we  are  not  Inclined  to  believe 
that  it  would  subswve  any  nsetot  ptnpoee  to 
do  sa  or  that  it  Is  at  an  necessary  to  a  proper 
diqKtsltlon  of  the  case  tnm  a  legal  standpoint 

It  is  argued  that  the  testatw  had  not  tiie 
testamentary  capacity  to  make  a  wUl  at  the 
time  of  the  execution  of  the  one  In  emtest 
and  In  support  of  this  contmtlon  a  large  num- 
ber of  incldento  of  a  peculiar  and  eccoitrlc 
character,  heretofore  spedfled.  whldt  occur- 
red during  tbe  last  40  to  60  years  of  Us  life, 
are  largely  relied  upon.  In  passing  dpon  tbe 
same  cbaractw  of  evidence  In  Canffman  v. 
Long,  82  Pa.  72,  which  was  a  wUl  contest, 
it  was  said:  "There  was  serious  error  in 
submitting  the  question  of  testamentary  ca 
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padtr  to  the  Jury  at  all.  The  learned  Judge 
should  hare  wlthdravn  It  altogether.  At 
moat  there  vas  but  a  scintilla  of  proof. 
The  evidence  of  Ihe  defendant  upon  this 
point  amounts  to  nothing.  One  witness  (Klik 
Haines)  swears  that  he  thought  tiie  testator 
was  a  weak-minded  man,  because  when  he 
came  to  the  store  ^th  his  wife  he  allowed 
the  latter  to  do  tlie  bargaining,  and  never  In- 
terfered. Bherltr  Rlnehart  thought  he  was  a 
monomaniac,  because  he  told  his  pastor,  with 
whom  he  appeared  to  hflre  had  some  diffi- 
culty, tbat  'We  want  one  to  preach  Ohrist 
and  Him  cmclfled.  and  not  for  money,  money, 
all  the  time,  as  you  do.'  Also,  ftat  at  a 
church  meeting  there  was  a  dispute  about  tite 
control  of  the  chnnA  pnverty.  During  the 
controversy,  Shlmp,  the  mlnlstw,  said:  This 
la  God's  honse.'  Gauflbnan  replied:  'It  la  not 
your  house,  nor  God  Almlght^s  house.  It  Is 
my  house.  I  bollt  It'  This  was  not,  per- 
haps, exactly  orthodox;  but  when  It  la  re- 
membered that  the  testator,  as  was  alleged, 
gave  the  lot,  and  materially  aided  In  build- 
ing the  church,  ft  hardly  shows  testamentary 
Incapacity.  TTptm  another  occasion  be  ex- 
pressed to  tbe  witness  Unehart  his  aversion 
to  goh^c  to  law,  and  thought  he  could  not  get 
Justice.  Abraham  Long,  anothra:  witness, 
■aya  he  thought  his  mind  was  wavering,  from 
the  fact  tiiat  when  the  vHtnws  made  some 
remark  about  the  time  of  day  he  menly  said, 
*Hnn(kr  and  that  when  he  asked  hfan  where 
tbe  women  were,  he  said,  'Was  sag*tr  and 
looked  qneerly.  Isaac  Wright  thought  he 
waa  not  sound  In  his  mind,' because  he  would 
not  decide  upon  sellta^  the  witness  bis  crop 
of  grain.  These  are  all  the  witnesses  upon 
tills  point  whose  testimony  Is  worth  noting. 
I  have  not,  of  course,  glrea  all  they  said. 
What  I  have  quoted  Is  a  fair  specimen.  We 
look  in  vain  throngh  the  evldooce  for  anything 
like  insanity  or  dtitoaknt.  A  court  has  a  hlgl^ 
er  duty  to  perfWm  than  merely  to  answer 
points  of  law.  It  Is  Its  duty  to  see  that  the 
law  Is  faKhfnlly  administered.  Bntih  admU- 
istratlini  requires  tbat  a  man's  wUI— tiie 
most  solemn  instrument  he  can  execute— shall 
not  be  set  aalde,  without  any  sufficient  evl- 
dmee  to  IntpeaCh  It  There  Is  no  redress  here 
for  an  erroneona  or  Improper  verdict  But, 
where  a  case  is  snbmltted  to  a  Jury  upon 
clearly  Insufficient  evidence,  such  as  no  court 
oB^t  te  austaln  a  verdict  np<Hi,  It  Is  our  plain 
duty  to  revene."  Upim  tills  question  It 
would  be  difficult  to  find  an  adjudged  case 
man  Uke  the  (ne  at  bar.  In  regard  to  this 
character  of  evidence,  than  the  Chafln  Will 
Oase,  82  Wis.  067;  and  It  was  therein  held 
tbat  giving  the  evidence  its  fullest  effect,  the 
mental  pecnliarlties  and  ecoentri<dties  of 
character  and  conduct  of  the  testator  thus 
ahown  were  not  sufficient  evidence  of  trata- 
mentaiy  Incapacity  to  Justify  a  submission  of 
tbe  case  to  the  Jury.  Again,  In  tiie  case  of 
In  n  Smith's  Will.  62  Wis.  MS,  8  N.  W.  916. 
9  N.  W.  666,  it  was  ruled  that  although  the 
tcstatw  dlqteyed  some  eccentricity  of  char- 


acter, and  iras  a  believer  In  tiie  power  of  the 
qiirlis  of  deceased  persons  to  communicate 
with  tile  living,  he  was  not  for  that  reastm 
bisane.  And  In  the  case  of  Fulbrl^  t.  Perry 
Co.,  14S  Ma  482,  46  S.  W.  9C6,  we  held  that 
eccentricities  of  diameter  In  tiie  testator, 
mentel  peculiarities,  unusual  conduct  la  the 
manner  ot  cultivating  his  farm  and  In  man- 
aging his  proper^,  and  In  living  the  life  of  a 
recluse,  aloof  from  hla  relatives,  did  not  es- 
tebUsh  an  unsound  mind,  or  show  the  testator 
to  have  been  Incapadteted  to  dispose  of  his 
property  by  will.  As  was  s^d  In  OauSman's 
Case,  supra,  tiila  evidence  amounts  to  noth- 
ing. The  rule  in  tills  state  is  that  one  who 
la  capable  of  comprdiending  all  bis  pn^rty 
and  all  persons  who  reasonaUy  come  wltiiln 
the  range  of  his  bounty,  and  who  has  sufficient 
httdUgence  to  understand  his  ordbiary  busi- 
ness and  to  know  what  dl^wsition  he  Is  mak- 
ing of  bis  proper^,  has  sufficient  capacity  to 
make  a  win.  Bencdst  v.  Murrln,  68  Mo.  322; 
Jackson  t.  Hardin,  88  Mo.  ITS.  And  tiie  law 
indulges  the  presumption  that  the  testator 
was  possessed  of  a  sound  and  disposing  mind, 
and  where  the  fOTmal  execution  of  a  will  ac- 
cording to  the  requirements  of  the  statute  is 
shown,  as  was  done  In  the  case  at  bar,  and 
the  subscribing  witnesses  testify  to  the  suilty 
of  the  testator,  and  he  Is  of  prop^  age  to 
make  a  will,  a  prima  fade  case  In  favor  at 
the  pn^ionents  of  tbe  will  Is  made  out  and 
tiie  burden  of  proof  reste  on  the  contestants 
to  overcome  this  presnmption  by  persuasive 
evidence.  Jackson  v.  Hardtn,  supra;  Had- 
dox  V.  Maddox,  114  Mo.  85.  21  &  W.  499;  Carl 
T.  Gabel,  120  Mo.  288.  26  B.  W.  214;  McFadfn 
V.  Catron.  188  Mo.  197,  88  8.  W.  982.  39  S. 
W.  771;  Fulbrii^t  v.  Perry  Co.,  140  Mo.  482. 
46  B.  W.  96S;  Sehr  v.  Undemann,  168  Ho. 
276,  54  B.  W.  537;  TIbbe  v.  Kamp,  164  Mo. 
646,  64  S.  W.  879,  65  S.  W.  440.  Now,  aU  the 
evidence  there  was,  worthy  of  note,  to  over- 
come the  presumption  of  the  testamenta^ry 
capacity  of  tiie  testator  and  thia  prima  fade 
case,  aside  from  that  which  we  have  said  was 
no  evldcmce  at  all,  was  the  advanced  age  of 
the  testator,  his  feeblaoera,  the  fact  that  he 
gave  his  large  estate  to  his  wife  and  a  stran- 
ger, to  Hie  ezcluelon  of  his  nearest  ot  kin,  and 
falls  fiur  diort  tat  our  ophdon,  of  tiie  want  of 
testamentary  capad^  In  the  testator  to  make 
the  wlU,-^ndeed,  no  substantial  evidence 
tending  to  diow  that  fftet  Moreover,  tbe  will 
was  several  days  In  preparation  at  the  tes- 
tator's home,  while  In  his  usual  health  and  In 
the  poBsesslmi  of  bis  mental  fiiculties.  It  was 
executed  In  the  Farmers'  ft  Merehanti^  Bank 
at  Hannibal,  and  witnessed  by  personal 
friends  whom  he  had  known  for  many  years. 
His  wife  knew  aU  about  the  provlslims  of  tbe 
will,  and  is  mtirely  satlsfled  wttii  Ita  provi- 
sions. She  testifled  that  he  waa  thin  and  frag- 
ile, but  was  as  vigorous  as  most  men  of  his 
mg6  and  term.  Ibe  evidence  showed  that  he 
was  a  prominent  business  man  from  1872  to 
the  time  of  hla  death,  always  attending  to 
his  own  business,  of  stnmg,  vigorous  mind- 
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and  a  rery  capable  bnsbiea  man.  As  one 

witness  put  It,  "A.  prettj  nice  old  gentleman 
to  talk  to;  Intelligent,  bright,  and  active;" 
and  by  another.  "A  man  above  the  average  in 
business  ability;  a  level-headed  business 
man;  very  intelligent;"  by  another,  "I  think 
he  was  a  very  Intelligent  man;"  by  another, 
"He  always  Impressed  me  as  being  a  man  of 
very  sound  mind,  and,  I  thought,  very  shrewd 
in  business  matters;  more  than  the  average;" 
and  by  still  another,  "A  rare  man,  bo  far  as 
his  capacity  to  do  business  was  concerned; 
very  few  equals."  Our  conclusion  is  that  the 
testator  was  entirely  competent  to  make  the 
wIU. 

There  was  no  reversible  error,  we  think,  In 
the  exclusion  of  testimony.  If  men's  wills 
are  to  be  broken  under  the  clrcumBtances  dis- 
closed by  this  record,  it  Is  difficult  to  tell  un- 
der what  circumstances  a  will  would  have  to 
be  made,  in  order  to  withstand  the  assaults  of 
disappointed  heirs.  Even  If  the  case  had 
gone  to  the  Jury,  and  they  had  found  that  the 
instrument  of  writing  In  contest  was  not  the 
will  of  WiUiam  Sausser,  it  would  have  been 
the  plain  duty  of  the  trial  Judge  to  set  aside 
the  verdict  as  unsupported  by  the  evidence; 
and,  under  such  drcumstances,  it  was  his 
duty  and  prerogative  to  interfere  before  sub- 
mission, and  direct  a  verdict  for  defendants, 
the  effect  of  which  was  to  find  that  the  writ- 
ing proposed  was  the  last  will  and  testament 
of  William  Sausser.  Jackson  v.  Hardin,  su- 
pra; Fulbrlght  V.  Perry  Co.,  145  Mo.  432,  46 
S.  W.  955.  Jodgmoit  affirmed. 

SHERWOOD.  P.  J.,  and  GANTT.  J.,  con- 
cur. 


PAUCK  V.  ST.  LOUIS  DRESSE0-BEEF  Jk 
PROVISION  CO. 

{SttprOM  Oourt  of  Missouri.    Jan.  25,  1901.) 

INJURT  TO  BMPLOTfi— ASSUMPTION  OF  RISK 
— CONTOIBUTORY  NBGLIGBNCE. 

1.  Where  a  master  and  servant  knew  for 
weeks  the  dangerous  coodltlon  of  the  appliances 
which  caused  the  injury  to  the  servant,  and 
there  was  no  promise  to  repair,  as  the  danger 
from  defective  appliances  was  not  one  naturally 
Incident  to  plaintifTs  employment,  it  was  not 
assumed  b;  him  when  he  entered  defendant's 
services ;  nor  did  he  assume  the  risk  by  remain- 
ing In  the  service  of  defendant  after  he  became 
aware  of  its  dangerous  condition. 

2.  Plaintiff  was  employed  in  a  beef-packing 
eetahiishment,  and  moved  halves  of  beeves  hung 
from  rails  about  16  feet  above  the  floor,  con- 
necting witli  a  main  rail  by  switches.  To  his 
knowledge,  the  switches  were  defective,  and  on 
several  occasions  in  attemptliu  to  connect  the 
side  rails  with  the  main  rail  ue  halves  of  beef 
had  been  thrown  from  the  r&lL  Defendant 
knew  of  the  defective  condition  of  the  appli- 
ances for  several  weeks  before  the  accident. 
Held,  that  the  defect  was  not  so  manifcsUy 
dangerous  that  where  a  half  beef  was  thrown 
from  the  rail  npoD  plaintiff,  injuring  him,  it 
would  justify  the  court  In  holding,  as  a  matter 
of  law,  that  a  person  of  ordinary  prudence 
would  not  have  used  the  appliances,  and  that 
therefore  plaintiff  could  not  recover,  becanst  of 
contributory  negligenc*. 


In  banc.  Appeal  from  St  Lmris  cbcnlt 

court;  Horatio  D.  Wood,  Judgft. 

Action  by  Bernard  Pauck  against  tbm  St. 
Louis  Dressed-Beef  ft  Provision  Company. 
Judgment  for  defendant  waa  reversed  in  dl- 
vl^on,  and  defendant  i^peals.  Afflrmed. 

The  ffrflowing  Is  tiie  dplnlon  In  dMaton: 

"BURGESS,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff,  while  in  the  serv- 
ice of  defendant  as  laborer,  because  of  its 
negligence  in  not  furnishing  him  reasonably 
safe  appliances  used  by  him  in  and  about  his 
work.  The  defenses  were  contrlbatory  neg- 
ligence on  the  part  of  plaintiff,  and  the  a>- 
sumption  of  the  risk  by  him.  At  the  tbne 
of  the  accident  defendant  was  the  owner 
and  operator  of  a  large  beef  slanghterlng 
and  packing  establishment  in  the  city  of  St. 
Louis.  On  the  main  floor  was  a  room  about 
eighty  feet  long  from  north  to  south,  and 
about  siz^  feet  wide  from  east  to  west  At 
the  north  end  of  this  room  the  beeves,  hav- 
ing been  flrst  slaughtered,  stripped,  and 
halved,  weie  suspended  on  side  rails  that 
ran,  at  about  fifteen  feet  above  the  floor, 
due  south  about  thirty-two  feet  where  they 
curved  a  few  feet  to  the  west  and  made 
connection,  by  switches,  with  the  main  rail 
running  east  and  west  which  passed  over  a 
scale  near  the  weat  side  of  the  room,  where 
the  beeves  were  weighed,  and  t^en  carved 
to  the  south  side  ctf  the  room,  ran  amne  dis- 
tance close  to  the  south  wall,  and  then  carv- 
ed south  into  cooling  rooms.  Tliere  were 
twelve  of  theee  aide  rails,  or  six  pairs,  each 
rail  being  about  five  feet  from  the  adjoining 
rail;  the  extreme  west  one  being  near  the 
scale,  which  was  at  the  west  aide  of  the 
room.  Each  rail  was  about  two  inches  wide, 
flat  on  top,  except  for  a  ridge  which  ran  the 
length  of  the  rail  in  the  center.  Hie  'shack- 
le,' as  it  was  called,  rested  on  a  whe^ 
vrhlch  fitted  and  ran  along  on  this  ridge; 
and  connected  with  the  shackle,  but  auspeod- 
ed  below  the  rail,  was  a  hook,  to  witich  the 
half  beef  was  attached.  There  was  attach- 
ed to  the  ceiling  girders  (to  which  the  rails, 
which  stretched  a  short  distance  b^w. 
were  secured)  at  each  point  where  the  said 
rails  were  to  connect  with  the  main  rail  a 
simple  mechanical  device,  cmslstlng  ot  a 
slot  and  wheel,  from  which  wefe  niQ>ended 
two  ropes.  By  pulling  one,  tiie  vrfaed.  moved 
Id  one  dlrectiim.  and  the  side  rail  was 
switched  a  few  Inches  and  connected  with 
the  main  rail;  and  the  half  beeves  could  be 
run  onto  the  rail  to  the  scale,  and  thence 
around  to  the  cooling  rooma.  "Bj  pulling  the 
other  rope,  the  side  cai>  waa  disconnected 
from  the  main  rail  and  switched  back  a  few 
inches  to  the  starting  point  thus  leaving  an 
open  switch.  If  a  half  beef  were  then  push-, 
ed  along  the  side  rail,  it  would  run  off,  un- 
less the  side  rail  was  again  svrltched  back 
to  the  main  rail.  These  ropes  hong  VFlthIn 
easy  reaching  distance  of  a  person  standing 
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on  the  floor.  They  usually  ran  the  beeves 
alons  alternate  side  rails,  but  aimed  to  get 
the  two  halves  of  the  same  beef  together 
at  the  scale  aud  Into  the  cooling  room.  The 
average  dally  number  of  half  beeves  pushed 
over  these  rails  was  two  hundred  and  fifty. 
I^alntlff  was  a  man  aged  about  forty-two. 
and  of  the  average  shrewdness  and  Intelli- 
gence of  his  class.  He  had  worked  In  this 
room  pushing  the  beeves  for  about  three 
weeks  Just  prior  to  the  accident,  and  bad 
learned  to  do  his  work  In  a  day.  It  was 
work  easily  learned,  and  required  simply 
main  strength  to  push  the  beeves,  and  a  lit- 
tle care  In  opening  and  closing  the  switches. 
The  method  followed  by  the  workman  was 
to  put  his  left  shoulder  to  the  beef  after  It 
had  been  hung  to  the  shackle,  and  In  this 
attitude  push  it  along  the  side  rail;  and  after 
getting  a  number  together  he  would  connect 
the  side  rail  with  the  main  rail  by  pulling 
the  rope,  and  then  push  the  beeves  one  after 
the  other  onto  that  main  rail  and  onto  the 
scale,  and  thence  to  the  cooling  room.  Some- 
times plaintiff  would  weigh  the  beef,  but 
usually  a  man  stood  at  the  scale  for  that 
purpose.  Some  had  Jumped  or  fallen  off  be- 
fore this  accident,  whUe  plaintiff  was  push- 
ing, but  plaintiff  could  not  teil  how  many. 
He  claimed  the  switches  would  not  throw 
the  whole  way,  and  Oaln  Roettllng,  the 
weigher,  would  tighten  them.  Asked  If  he 
could  see  If  the  switch  made  connection,  he 
said:  'If  I  had  looked  over  them  to  see  how 
tbe  switch  was;  but.  If  I  ran  one  beef  over, 
then  the  second  beef  ought  to  go  over.  If 
the  switch  was  open,  the  wheel  would  not 
go  over?  No.*  He  remembered  throwing 
three  off,— one  falling  In  the  cooler,— though 
be  claimed  the  switches  were  fixed  twice  a 
week,  or  every  other  day.  Plalndfl  would 
hold  the  ladder  for  Qala  BoettUng,  and 
would  see  what  the  latter  did  In  fixing  the 
switches,  namely,  to  make  them  connect 
closely  with  the  main  rail;  and  he  knew  all 
the  time,  when  the  switch  rails  did  not  con- 
nect closely  with  the  main  rail,  there  was 
danger  of  the  wheel  running  off  and  drc^ 
ping  the  beef  down  on  him.  Flalntlfl  bad 
thrown  the  switch  and  connected  the  side 
rail  with  the  main  rail,  and  bad  pushed  one 
beef  over;  and  when  he  was  hurt  he  was 
pushing  another  beef  over  this  same  rail, 
using  his  shoulder,  and  looking  straight 
ahead,  with  his  head  slightly  downward, 
and  not  looking  at  the  rail,  as  he  had  pushed 
one  beef  over  all  right  and  assumed  the 
(me  he  was  pushing  would  go  over,  also. 
The  shackle  and  beef  all  fell  upon  him. 
Plaintiff  never  complained  to  any  of  his  su- 
periors In  his  employment  of  the  unsafe  con- 
dition of  the  rails  and  switches,  which  had 
been  for  three  ot  four  months  befMre  the  ac- 
cident continuously  in  the  same  condition  as 
when  It  occurred.  Defendant  knew  of  the 
nmditlon  of  the  switches  and  rails  for  sev- 
eral weeks  before  the  accident. 
"At  the  close  of  plaintiff's  evidence  the 


court,  at  the  instance  of  defendant,  Instruct- 
ed the  Jury  that  under  the  pleadings  and 
evidence  the  plaintiff  was  not  entitled  to 
recover.  Upon  the  giving  of  this  Instruc- 
tion, plaintiff  took  a  nonsuit,  with  leave  to 
move  to  set  the  same  aside.  And  after  hav- 
ing filed  his  motion  to  set  aside  the  nonsuit 
and  for  a  new  trial,  and  the  same  being  over- 
ruled, plaintiff  appeals. 

"In  passing  upon  the  action  of  the  court 
in  sustaining  the  demurrer  to  the  evidence, 
the  evidence  and  every  reasonable  deduction 
to  be  drawn  therefrom  which  tended  to  sus- 
tain the  cause  of  action  set  forth  In  the  peti- 
tion must  be  considered  aa  absolutely  true, 
for  such  was  the  effect  of  the  demurrer. 
The  evidence  clearly  showed  that  the  switch- 
es connecting  the  slide  or  switch  rails  with 
the  main  rails  were  loose  and  shaky,  and 
would  get  out  of  position  by  shaking  the 
beeves,  and  that  the  condition  of  the  appli- 
ances was  known  to  defendant  company,  or, 
at  any  rate,  on  account  of  its  long  continu- 
ance, by  reasonable  care  and  a  due  regard 
for  the  safety  of  Its  employes  It  might  have 
known  of  it  In  time  to  have  made  the  neces- 
sary repairs  in  time  to  have  jH^vented  the 
accident.  That  the  accident  was  the  result 
of  the  loose  and  defective  condition  of  the 
appliances  la  equally  clear,  so  that  the  ques- 
tion to  be  considered  is  whether  or  not  plain- 
tiff assumed  the  risk  to  be  apprehended  from 
the  defective  condition .  of  the  appliances 
which  caused  *the  accident.  While  it  Is  the 
duty  of  the  master  to  furnish  his  servant  a 
reasonably  safe  place  to  work,  yet  If  he  fails 
to  do  so,  and  tbe  servant  remains  In  his  serv- 
ice In  the  face  of  obvious  dangers,  he  as- 
sumes the  risk,  and  If  he  is  injured  by  rea- 
son thereof  the  law  affords  him  no  redress. 
And  while  the  law  Imi>oses  the  duty  upon 
the  master  of  furnishing  his  servant  a  rea- 
sonably safe  place  to  work,  and  the  servant 
has  the  right  to  rely  upon  tbe  performance 
of  tiiat  duty  by  him.  and  is  not  required  to 
search  for  dangers  not  apparent  to  him,  be 
has  no  right  to  close  his  eyes  to  obvious  dan- 
ger, and  then  hold  his  master  responsible 
in  damages  for  Injuries  received  by  him  by 
reason  of  such  danger.  So,  when  the  mas- 
ter knowingly — or  might  know  by  the  aer- 
dse  of  ordinary  care— furnishes  to  an  inex- 
perienced servant,  or  to  one  who  has  no 
knowledge  of  their  condition,  tools,  imple- 
ments, or  appliances  with  which  to  work 
which  are  not  reasonably  safe  for  the  pur- 
pose for  which  they  are  to  be  used,  and  In- 
Jury  occurs  to  the  servant  by  reason  there- 
of, without  fault  or  negligence  upon  the  part 
of  the  servant,  the  master  will  be  h^d  liable 
In  damages  for  such  Injury.  But  in  the  case 
at  bar  both  plaintiff  and  defendant  knew  for 
weeks  before  the  accident  of  the  dangerous 
condition  of  the  appliances  which  caused  the 
Injury,  and  the  question  la  whether  or  not 
plaintiff  assumed  the  risk  by  remaining  In 
the  service  of  the  company  after  he  became 
■ware  of  that  fact;  there  being  no  promlw 
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to  repair  the  defect,  or  anything  of  tbat  sort 
Tbe  danger,  being  from  defective  appliances, 
was  not  one  naturally  Incldoit  to  plalntur's 
employment,  and  therefore  was  not  assumed 
by  plaintiff  when  be  entered  defendant's 
serTlce.  Henry  v.  Railway  Co.,  10ft  Mo.  488. 
IS  S.  W.  239;  Nichols  t.  OUbb  Oo.,  126  Mo. 
65.  28  S.  W.  901.  Bat  defendant  contends 
that  he  asaumed  the  risk  by  remaining  lo 
tbe  service  of  the  company  after  he  became 
aware  of  the  dangerous  condition  of  the  ap- 
pllouc&s  in  the  absence  of  a  promise  by  de- 
fendant to  repair.  In  1  Bailey.  Pen.  Inj.. 
relating  to  master  and  servant,  there  Is 
quoted  with  approval  the  following  from  Set- 
tie  T.  Railroad  Co.,  127  Ho.  336,  30  B.  W.  12S: 
rrhe  rule  Is  too  well  settled  In  this  state  to 
require  the  citation  of  cases  tbat  a  person, 
when  be  eaters  the  service  of  another,  as- 
sumes all  the  risks  and  dangers  usually  Inci- 
dent to  the  employment  In  which  he  engages; 
but  the  rule  is  eqaally  well  settled  that  the 
employer  Is  charged  wltii  the  duly  of  not 
subjecting  his  servant  to  risks  by  his  own 
negligence,  and  the  servant  does  not  assume 
the  risk  of  dangers  arising  from  his  neglect. 
It  is  claimed  that,  though  the  dnty  to  re- 
pair defects  Is  neglected  by  the  master,  If 
the  servant  Is  advised  of  It  and  thereafter 
elects  to  continue  In  the  service  and  to  use 
tbe  defective  means,  he  thereby  assumes  the 
risk  of  Injury  therefrom.  The  rule  thus  in- 
voked would  relieve  tbe  msat^r  of  his  duty 
as  soon  as  the  sorant  became  aware  of  Its 
violation.  Such  Is  not  the  law  of  this  state. 
The  dnty  to  repair  Is  a  continuing  one,  and 
a  failure  to  discharge  It  Is  negligence,  tSiough 
tbe  servant  may  continue  In  the  service  after 
knowledge  thereof.  An  express  contract  will 
not  relieve  him.  Tbe  question  has  often 
been  raised,  discussed,  and  decided,  irtiether 
a  servant  can  recover  for  injuries  In  the  use 
of  machinery  or  ^pllances  known  by  him  to 
be  defective.  Hie  nonliability  of  the  master 
lo  such  cases,  however.  Is  properly  placed 
upon  tbe  ground  of  contributory  n^Ugence, 
rather  than  that  of  assumption  of  risk.  The 
question  Is  one  of  contributory  negligence, 
which  should  be  submitted  to  the  Jury,  un- 
less tbe  defect  Is  so  glaringly  hazardous  that 
the  court  could  declare,  as  matter  of  law, 
that  ft  person  of  ordinary  prudence  would 
not  use  it* 

"It  would  seem  to  follow  from  what  has 
been  said  that  plaintiff  did  not  assume  the 
risk.  Plaintiff  therefore  contends  that  the 
question  whether  continuing  In  the  service 
of  defendant  after  knowledge  of  tbe  danger 
to  be  apprehended  from  tiie  defective  ai^li- 
ances  will  defeat  his  recovery  was  a  question 
of  contributory  negligence,  and  should  have 
been  submitted  to  tbe  Jury,  niere  can  be  no 
question  as  to  defendant's  knowledge  of  the 
defective  condition  of  the  appliances  for  sev- 
eral weeks  before  the  accident  The  com- 
pany ^as  therefore  guilty  of  negligence  in 
falling  to  remedy  the  defect.  These  facts, 
together  with  others  in  evidence,  which  tbe 


demurrer  to  the  evidence  confessed  to  be 
true,  entitied  the  plaintiff  to  recover,  unless 
they  showed  that  he  was  guilty  of  n^ll- 
gence  contributing  directly  to  his  InJnxT*  It 
the  defect  In  the  appliances  was  so  glaring 
that  a  man  of  common  prudence  would  not 
have  used  tiiem,  plaintiff  was  not  entitled  to 
recover.  Huhn  v.  Railway  Oo.,  92  Ho.  447. 
4  8.  W.  037;  Omellla  v.  Railroad  Co.  115 
Mo.  205,  21  a  W.  608,  and  authorities  dted; 
Swadley  v.  Hallway  Co.,  im  Mo. '268,  24  3. 
W.  140.  Tf  the  Instrumentality  by  which  he 
Is  required  to  perform  his  service  Is  so  obvi- 
ously and  Immediately  dangerous  that  a  man 
of  common  prudence  wouM  refuse  to  use  it 
die  master  cannot  be  held  liable  for  the  re- 
sulting damage.  In  such  case  the  law  ad- 
judges the  servant  guilty  of  concurrent  neg- 
ligence.' Patterson  v.  RaOroad  Oow,  76  Pa. 
889.  There  mi^  be  cases  whore  a  servant 
would  be  wanting  in  due  care  bj  his  Incur- 
ring risk  or  Injury  In  tbe  use  <tf  defective  or 
Imperfect  machinery  or  ai^ratus  after  he 
knew  It  might  cause  him  bodl^  harm.' 
Snow  V|  Railroad  Co.,  8  Allen,  441.  We  do 
not  think,  under  tiie  facts  disclosed  by  the 
record,  tbat  tbe  defect  was  so  manltestiy 
dangerous  as  to  Justify  the  court  In  holding, 
as  a  matter  of  law,  tiiat  a  person  of  ordi- 
nary prudence  would  not  have  used  the  ap- 
pliances. It  was  only  In  such  circumstances 
that  it  would  have  been  Justified  In  so  do- 
ing. Although  plaintiff  knew  ot  the  defect- 
ive condition  of  tbe  appliances,  he  was  not 
for  that  reason  bound  to  quit  tbe  service  of 
defendant  unless  the  dai^er  was  so  glaring 
that  a  person  of  ordlmiry  prudence  would 
not  have  used  them,  but  was  required  to  ex- 
ercise care  and  cautitm  In  their  use  commen- 
surate with  apparent  danger;  and  tiieae,  un- 
der the  evidence,  were  questions  for  tbe  con- 
sideration of  the  Jury.  Hie  Judgment  Is  re- 
versed, and  tbe  cause  remanded. 

"OANTT.  P.     ooncnrs.  SHERWOOD, 

absent." 

Johnson,  Houts  &  Harlatt  and  Taylor  4t 
Taylor,  for  appellant  0*NeUl  Byan.  fer  re- 
spondent 

PER  CURIAM.  The  foregoing  opinion, 
filed  by  BURGESS,  J..  In  this  cause  while  it 
was  pending  In  division  No.  2  of  tbe  court 
Is  approved  and  adopted  as  the  opinion  of 
the  court  In  banc  by  a  majwlty  of  our  num- 
ber. 

OANTT,  VALIilANT,  UARSHALL,  and 
BRACE,  IT.,  concur  In  said  opinion.  SHBR^ 
WOOD.  J.,  dissents. 


BRASH  V.  OFTT  OP  ST.  LOUIS. 
(Supreme  Court  ol  MissoarL   March  36,  1901.) 

MUNICIPAL  CORPORATIONS— DBFBGTS  IN 
SBWBR— ACTION  TOR  INJDRIB8 
— INSTRUCnONa 

Where  a  city  set  op  the  defense  that  the 
breaking  of  a  sewer  was  caused  by  the  act  of 
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God  manifested  In  an  unusual  rainfall,  and 
then  was  evidencv  that  the  seww  wa*  de- 
ftetlT*  hr  reason  of  impropw  eonatnictloa  and 
fMUare  to  repair,  and  uiat  the  rainfall  vaa  of 
An  onuBtial  character,  It  was  proper  to  charge 
that  if  an  nnusnal  rainfall  woald  have  canted 
the  breaking  of  the  sewer,  notwithstanding  Its 
drfects,  then  the  dtr  waa  not  cbat^eable  with 
negligence;  bat  If  the  breaking  waa  caused  hj 
such  defects,  or  if  It  was  caused  hj  such  de- 
fects commingled  and  concurring  with  nnnsnal 
rainfall,  then  the  city  was  liable. 

2.  When  a  requested  charge  la  Mly  eorered 
bj  the  charge  given,  its  refusal  affords  no 
ground  for  roTersal. 

In  banc.  Appeal  from  St.  Louis  dictdt 
court;  Leroy  B.  Valllant  Judge. 

Action  by  Minnie  Brash  against  flie  city 
of  St  Louis.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

B.  Bchnnrmacher  and  Chas.  C.  Allen,  for 
appellant  Clinton  Rowelt  and  J.  B.  Znm- 
balen,  for  respondent 

BRAGBI,  3.  This  Is  an  appeal  from  a 
judgment  of  the  St  Louis  city  circuit  court 
in  favor  of  the  plaintiff  for  the  sum  of  9660. 
for  damages  to  her  premises  and  personal 
property  caused  by  the  bursting  of  Rocky 
Bruch  sewer,  and  the  overflow  of  water 
therefrom,  on  the  27th  of  May.  1896.  The 
errors  assigned  for  reversal  are  the  giving 
of  Instructions  numbered  1,  2,  and  8  for 
the  plaintiff,  and  the  refusal  to  give  defend- 
ants Instiuctions  numbered  6  and  7.  The 
defense  was  that  the  bursting  of  the  8ew« 
w-as  caused  by  tlie  act  of  Ood,  manifested 
In  an  "unusual  and  unexpected  rainfall  and 
flow  of  water."  The  evidence  tended  to 
prove  that  the  front  of  plaintiff's  premises 
Is  level  with  Palm  street;  lhat  her  lot 
slopes  to  the  rear,  where  It  Is  three  or  four 
feet  below  the  grade  of  Palm  street;  that  the 
sewer  iMuk  of  her  premises,  and  for  some  dis- 
tance eastward,  was  built  npos  still  lower 
ground,  on  a  20-foot  right  of  way.  The 
sewer  at  this  p(tot,  for  a  distance  of  150 
feet;  was  built  almost  wholly  above  tlie  sur- 
face of  the  ground;  8  feet  of  the  side  walls, 
and  the  entire  brick  arch,  which  Is  B  feet 
high,  being  visible  and  exposed.  This  sew- 
er was  built  through  this  block  In  1872  or 
1878,  and  at  that  time  about  1  foot  of  earth 
was  put  on  top  of  It  In  the  course  of  a  few 
years  this  ballasting  was  washed  away,  and 
It  was  not  replajKd  until  after  the  accident; 
and  fttr  years  prior  to  the  accident  about  ISO 
feet  In  length  of  the  sewer  was  exposed  to 
view  and  to  the  elements,  as  above  stated. 
For  several  years  prior  to  the  acddent  a 
crack  about  one^If  Inch  vide  and  20  feet 
In  length  existed  In  the  arch  of  the  sewor 
where  It  was  thus  exposed,  and  a  little  west 
of  plaintiff's  premises.  This  crack  extmded 
through  the  arch,  so  that  the  water  ronnlng 
In  the  sewer  could  be  seen  and  heard 
through  It  The  evidence  furthw  tended  to 
show  that  the  Sodky  Branch  sewer  was 
buUt  along  the  coarse  of  a  natural  chann^ 
of  drainage,  Bodiy  Branch  creek;  that  the 


ground  to  said  block  upon  which  it  waa 
built  was  low  and  marshy;  that  when  the 
sewer  was  built  old  fence  planks  were  laid 
under  the  timbers  upon  which  the  walls  rest; 
that  at  the  time  of  the  accident  the  walls 
bad  sunk  and  settled,  and  that  one  row  of 
bricks  had  fallen  out  of  the  center  of  the 
underside  of  the  arch  at  or  near  the  place 
where  It  broke;  that  the  sewer  broke  at  the 
point  where  it  was  uncovered  and  exposed, 
and  just  where  the  crack  In  the  arch  was 
shown  to  have  been;  the  whole  arch,  for  a 
distance  of  70  to  100  feet  caved  In  or  was 
broken  np;  that  sewers  are  built  of  a  ca- 
pacity to  carry  off  an  Inch  of  water  per 
hour,  delivered  to  the  sewer,  for  each  acre 
of  teiTltory  drained;  that  If  there  is  a  rain- 
fall of  one  inch  an  hour,  not  all  this  would 
And  Its  way  to'  the  sewer,  and  a  smaller  part 
thereof  would  be  delivered  to  the  sewer  In 
a  sparselyHMttled  section,  where  many  streets 
are  unpaved,  such  as  this  was,  tiian  In  a 
closely  built  up  district;  Just  west  of  the 
place  where  the  sewer  broke  thrae  was  15 
feet  of  earth  on  top  of  It  and.  If  the  sewer 
had  been  covered  to  grade  at  the  point 
where  It  broke,  there  would  have  been  12 
to  IS  feet  of  earth  on  the  arch;  fliat  sewers 
were  designed  to  be  covered  wltti  earth, 
which  serves  to  strengthen  them;  and  that 
In  the  dty  of  St  Louis  sewers  are  not  built 
nearer  the  surface  ot  the  ground  than  11 
feet  and  If  there  had  been  10  feet  of  earth 
uixm  the  sewer  at  this  point  It  would,  prob- 
ably, not  have  burst  The  evld«ice  further 
tended  to  prove  that  the  sewer  burst  be- 
tween B  and  6  o'clock  p.  m.  the  27th  of 
May,  1886k  during  the  prevalence  of  the  cy- 
clone of  that  date  in  Soutii  St  Louis;  that 
In  said  dty,  at  the  custom  house.  Eighth 
and  Olive  streets,  some  two  miles  nearer  the 
path  of  the  cyclone  than  the  place  In  aues- 
tloii,  the  rainfall  from  6  to  6  o'clock  p.  ra. 
was  1.82  Inches.  Dr.  Frankenfleld,  tiie  offi- 
cial of  the  weather  bureau,  testified  that: 
"We  do  not  often  have  a  rainfall  of  1.82 
Inches  an  hour.  We  do  have  such  au 
amount  of  rainfall.  It  Is  not  often,  but  It 
does  occur.  •  •  •  i  would  call  It  unusual 
to  have  more  than  an  Inch  of  rain  fall  In  an 
hour.  It  Is  nnnsual,  but  not  unprecedented, 
I  have  no  idea  how  oftoi  that  has  occurred. 
I  could  come  within  reaatmable  limits,  I 
suppose,  but  I  do  not  know  exactly.  My 
best  Impression  Is  that  Is  about  once  a  year, 
I  should  say."  The  evidence  further  tended 
to  prove  that  the  rainfall  In  the  Rocky 
Branch  sewer  district  was  not  as  great  as 
to  some  other  portions  of  the  dty. 

The  general  doctrine  on  the  question  In 
Issue  on  the  instructions  Is  thus  stated  In  1 
Shear.  *  R.  Xeg.  (5th  Bd.)  1  89:  *1t  Is  unl- 
versslly  agreed  that  If  the  damage  Is  caused 
by  the  concurring  force  of  the  deftondanl^s 
negligence  and  some  other  force  for  which 
he  is  not  responsible,  Indudlng  the  act  of 
God,*  or  superhuman  force  Intervening,  the 
defendant  Is  nevertheless  responsible.  If  his 
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negligence  Is  one  ot  the  proximate  causes  of 
the  damage,  within  the  definition  already 
given.  It  IB  also  agreed  that  U  the  negli- 
gence of  the  defendant  concurs  with  the 
other  cause  of  the  Injury  In  point  of  time 
and  place,  or  otherwise  so  directly  con- 
tributes to  the  plaintiff's  damage  that  It 
is  reascmably  certain  that  the  other  cause 
alone  would  not  have  sufficed  to  produce 
it,  the  defendant  Is  liable,  notwithstanding 
he  may  not  have  anticipated  the  Interfer- 
ence of  the  auperlor  force,  which,  concur* 
ring  with  his  own  negligence,  produced  the 
damage.  But  If  the  superior  force  would 
have  produced  the  same  damage,  whether 
the  defendant  had  been  negligent  or  not, 
his  negligence  is  not  deemed  the  cause  of 
the  injury."  And  this  Is  the  prevailing  doc- 
trine in  this  state.  Wolf  v.  Express  Co.,  43 
Mo.  421;  Bead  V.  Bailroad  Co.,  60  Mo.  190; 
Pniltt  V.  Bailroad  Co.,  62  Mo.  527;  Davis  v. 
Ballway  Co.,  89  Mo.  340, 1  S.  W.  320;  Haney 
V.  City  of  Kansas.  94  Mo.  334,  7  8.  W.  417; 
Association  v.  Talbot,  141  Mo.  674,  42  S.  W. 
679.  There  Is  nothing  In  the  rulings  In  Florl 
V.  City  of  St  Louis,  69  Mo.  341.  or  Turner  v. 
Haar.  114  Mo.  334,  41  S.  W.  787.  Inconsistent 
with  this  doctrine. 

The  plaintiff's  Instructions  complained  of 
are  as  follows:  "(1)  The  court  instructs  the 
Jury  that  It  Is  the  duty  of  the  city  to  con- 
struct and  maintain  its  sewers  In  such  a 
manner  as  to  make  them  safe  against  danger 
of  breaking  from  any  rainfall  which  is  rea- 
sonably to  be  expected,  and  while  the  city 
Is  not  bound  to  construct  Its  sewers  so  that 
they  will  withstand  extraordinary  rainfalls 
or  any  act  of  God,  yet  It  is  the  duty  of  the 
city  to  guard,  as  far  as  reasonable  foresight 
and  prudence  can,  against  danger  from  ex- 
traordinary rainfalls  by  constructing  and 
maintaining  Its  sewers  In  accordance  with 
the  ordinary  and  usual  methods  adopted  for 
the  proper  and  safe  construction  and  main- 
tenance of  sewers.  Therefore,  even  if  you 
find  from  the  evidence  that  the  break  in  the 
sewer  shown  In  evidence  resulted  from  an 
extraordinary  rainfall,  yet  If  you  fuirther 
find  that  the  city  failed  ta  properly  construct 
the  sewer,  or  failed  to  keep  it  in  proper  re- 
pair, or  failed  to  cover  the  sewer  with  earth, 
and  that  the  failure  of  the  city  to  so  con- 
struct, repair,  or  cover  the  sewer  with  earth 
contributed  to  the  breaking  of  the  sewer, — 
that  Is  to  say,  if  you  find  that,  notwithstand- 
ing the  unusual  rainfall,  the  break  would  not 
have  occurred  if  the  city  had  performed  Its 
full  duty  In  the  construction,  repair,  and  cov- 
ering of  the  sewer,— then  your  verdict  will 
be  for  the  plaintiff,  if  you  find  that  she  was 
damaged  by  the  breaking  of  the  sewer.  (2) 
The  court  Instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  top  arch 
of  the  sewer  had  sprung  a  crack  at  the  point 
where  it  burst  and  that  the  defendant  had 
knowledge  of  said  condition,  or  by  the  exer- 
cise of  reasonable  care  and  prudence  could 
have  discovered  said  condition,  in  time  to 


have  repaired  said  defects  before  the  break 
occurred,  and  if  you  further  find  from  tbe 
evidence  that  the  break  in  said  sewer  was 
occasioned  by  said  defects,  then  your  verdlc*. 
must  be  for  the  i^alntlff.  if  you  find  that  «he 
was  damaged  by  the  breaking  of  the  sewer, 
even  though  yon  may  further  find  that  tbe 
break  occurred  during  a  rainstorm  of  un- 
usual severity.  (3)  The  court  Instructs  tb« 
Jury  that  If  they  believe  from  the  evidence 
that  the  top  arch  of  the  sewer  waa  entirely 
exposed  and  unprotected  by  any  ballasting 
at  the  point  where  It  burst  and  that  It  bad 
been  allowed  to  remain  in  said  condition  for 
years  by  the  defendant  and  that  the  sew^ 
burst  in  consequence  of  the  top  arch  there- 
of being  exposed  and  nnballasted,  and  tbat 
plaintiff  was  damaged  by  the  bursting  of  tbe 
sewer,  then  your  rerdict  most  be  for  tbe 
plaintiff." 

The  defendant's  Instructions,  the  refusal  of 
which  is  complained  of,  are  as  follows:  '*{&) 
The  Jury  are  Instructed  that  if  they  believe 
from  the  evidence  that  the  bursting  of  the 
sewer  In  the  rear  of  the  premises  of  plain- 
tiff was  caused  by  a  storm  of  unusual  force 
and  violence,  they  will  find  a  verdict  in  fa- 
vor of  the  defendant  (7)  The  term  'negli- 
gence.' as  used  in  these  Instructions,  means 
the  want  of  ordinary  care,  and  the  term  'or- 
dinary care'  means  such  care  as  a  person  of 
ordinary  prudence  would  have  exercised  un- 
der the  same  or  similar  circumstances." 

It  may  be  conceded  that  there  was  evi- 
dence upon  which  the  Jury  might  have  found 
that  the  rainfall  In  this  sewer  district  in  tbe 
hour  between  5  and  6  o'clock  p.  m.  of  the 
27th  of  May,  1806,  was  of  such  an  unusual 
character  as  could  not  have  been  reasonably 
anticipated  and  provided  against  and,  ap- 
plying the  doctrine  stated  to  the  case.  If 
such  unusual  rainfall  would  have  burst  the 
sewer  anyhow,  notwithstanding  Its  defects, 
then  the  defendant  Is  not  liable,  and  so  the 
Jury  were  in  effect  told  by  instruction  No.  2. 
given  for  tbe  defendant  On  the  other  hand. 
If  the  bursting  of  the  sewer  was  caused  by 
the  defects  mentioned  In  plaintiff's  Inatruc- 
tlons  numbered  2  and  3,  It  could  not  have 
been  caused  solely  by  the  unusual  rainfall, 
and  the  defendant  Is  liable,  as  the  Jury  were 
told  In  those  Inatructlona;  or  if  the  bursting 
of  the  sewer  was  caused  by  tliose  defects, 
commingled  and  concurring  with  tbe  unus- 
ual rainfall  and  flow  of  water,  still  the  de- 
fendant is  liable,  as  they  were  told  in  plain- 
tiff's Instruction  numbered  1.  Taking  these 
instructions  together,  we  think  the  case  was 
fairly  t>re8ented  to  the  Jury.  Although  the 
unusual  rainfall  may  have  been  one  of  the 
causes  of  the  bursting  of  the  sewer,  yet  If 
the  defects  In  the  sewer  were  also  concur- 
ring causes,  producing  that  effect  the  de- 
fendant is  nevertheless  liable;  hence  the 
court  committed  no  error  In  refusing  de- 
fendant's Instruction  No.  6.  Defendant's  In- 
struction No.  7,  defining  ''negligence,"  was 
fully  covered  by  Its  Instruction  No.  2,  and  Its 
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refnsal  aflordB  no  Bufflclent  ground  for  re- 
TersaL  The  judgment  1b  for  tbe  right  party, 
ought  to  be  affirmed;  and  It  Is  so  ordered. 
AU  concur,  except  MAR-SFATJ.  and  VAL- 
LIANT.       not  Bitting. 


BOARD  OF  TRUSTEES  OF  WBSTMIN- 

STER  COLLBQE     PIEBSOL  et  aL 
<Bn|^eme  Court  of  Missouri,  Divialwi  Ho.  2. 
March  26,  1901.) 
UOSTOAOaS  —  TRANSFBR     W    PROPERTT  — 
RIGHTS  OF  PURCHA8BR— FORBOLOSURB 
— MATURITY  OF  DEBT— AFPBAU 

1.  An  objection  that  evidence  was  improper- 
ly admitted  cannot  be  raised  for  the  first  time 
on  appeal. 

2.  A  party  cannot  complain  of  erroneouB  ral- 
tngs  on  the  admis^on  of  eridence,  where  he 
does  not  appeal. 

8.  Where  by  the  temu  of  a  note  the  interest 
Is  to  become  due  at  a  spedfled  time,  and  a  deed 
of  truBt  Becnrinff  Its  payment  declares  that 
the  whole  debt  shaU  become  due  In  default  of 
payment  of  interest,  the  note  is  not  affected,  as 
to  the  date  of  its  maturity,  by  the  terms  of  the 
deed,  except  for  the  purpose  of  enrorcing  the 
security. 

4.  One  who  has  simply  bought  land  subject  to 
a  trust  deed,  without  assuming  parment  of  the 
nute  secured  tbereb;,  is  not  entitled  to  question 
the  ownership  of  the  note  by  the  plalotifF  In  a 
suit  to  foreclose  the  deed. 

5.  One  who  accepts  a  warranty  deed  reciting 
that  it  is  made  suoject  to  a  deed  of  trust  ex- 
ecuted on  the  same  date  takes  toe  land  subject 
to  the  trust  deed,  though  he  b  In  possession  un- 
der a  prior  nnreeofded  land  contract. 

E^r  to  dieult  coort  Morgan  county; 
D.  W.  Sbackleford.  Judge. 

Actlfm  by  the  board  of  tnutew  of  Weat- 
mlDBter  College  against  John  C.  Plenol  and 
others.  From  a  Judgmrat  for  defendants, 
plalntur  brings  error.  Rermed. 

Ross  A  Washburn,  for  plaintiff  in  error. 
Wm.  Fonnan.  for  defendanta  In  error. 

BURGESS,  J.  ThiB  l8  an  action  to  fore- 
close' a  deed  of  trust  upon  certain  lands  In 
Morgan  county,  executed  by  defendants 
Ptersol  to  William  A.  Lattlmer  on  the  1st 
day  of  April,  1896,  to  secure  the  payment 
to  Lattlmer  of  a  certain  promissory  note 
therein  described.  The  petition,  after  alleg- 
ing the  execution  of  the  deed  of  trust  by 
defendant  John  OL  Plersol  and  Lue.H.  Pier- 
sol,  his  wite,  and  deacribtng  the  lands,  pro- 
ceeds as  follows:  "Plaintiff  further  states 
that,  by  mistake  or  oversight  In  the  scriv- 
ener or  the  grantors  in  said  Instrument,  the 
name  of  the  trustee  was  not  inserted,  bat 
that  said  conveyance  was  made  In  trust  to 
secure  the  payment  of  certain  Indebtedness 
on  the  part  of  the  said  John  CI  Plersol  to 
one  William  A.  Lattlmer,  the  party  of  the 
third  part,  the  beneficiary  In  said  deed  of 
trust:  that  said  Indebtedness  Is  evidenced 
by  a  certain  promissory  note  dated  AjhU 
1,  1893,  for  the  sum  of  ¥8,000,  due  five  years 
after  date  thereof,  together  with  Interest 
thereon  from  date  at  the  rate  of  seven  per 
cent  per  annom.  which  intmst  ShaU  bs 


due  and  payable  annually,  and,  if  not  so 
paid  when  due,  to  become  as  principal,  and 
bear  the  same  rate  of  Interest;  that  said 
deed  of  trust  and  said  note  are  of  even  date, 
both  being  dated  April  1,  1893.  and  both  are 
filed  herewith,  and  marked,  respectively. 
'A'  and  'B';  that  said  deed  of  trust  was 
filed  for  record  In  the  o&ce  of  the  recorder 
of  deeds  of  Morgan  county,  Mo.,  on  the  11th 
day  of  May,  ISS^,  and  was  recorded  in  Book 
10,  pp.  266  to  268,  of  the  records  of  said 
county.  Plaintiff  further  states  that  said 
deed  of  trust  contains  the  following  cove- 
nants, to  wit:  'Now,  therefore,  if  the  said 
party  of  the  first  part,  or  any  one  for  th«n, 
shall  well  and  truly  pay  off  and  discharge 
the  debt  and  interest  expressed  in  said  note, 
and  every  part  thereof,  when  the  same  be- 
comes due  and  payable,  according  to  the 
true  tenor,  date,  and  effect  of  said  note, 
then  this  deed  shall  be  void,  and  the  prop- 
erty hereinbefore  conveyed  shall  be  released 
at  the  costs  of  the  said  party  of  the  first 
part;  but  shonld  the  said  parties  fall  or  re- 
fuse to  pay  the  said  debt  or  the  said  In- 
terest, or  any  part  thereof,  when  the  same 
or  any  part  th^of  shall  become  due  and 
payable  according  to  the  true  tenor,  date, 
and  effect  of  said  note,  then  the  whole  Bhall 
become  due  and  payable,  and  this  deed  shall 
remain  In  force.'  Plaintiff  further  states 
that  said  note  was  assigned,  transferred, 
and  delivered,  for  value  received,  and  before 
due,  by  Indorsement  to  William  H.  Mar- 
Queas,  executor  of  William  Sausser,  de- 
ceased, and  the  said  William  A.  Lattlmer 
waived  notice  of  protest  for  nonpayment  In 
writing,  over  his  signature,  on  the  back  of 
said  note.  Plaintiff  further  states  that  Wil- 
liam Sausser  departed  this  life  on  or  about 
 day  of  .  189-;  that  the  Bald  Wil- 
liam Sausser  died  testate;  that  William  H. 
Marquess  was  nominated  and  duly  qnallfled 
as  the  executor  of  the  Estate  of  the  said 
WUHam  Sausser,  deceased;  that  this  plain- 
tiff the  board  of  trustees  of  Westminster  Col- 
lege, Is  the  sole  legatee  of  William  Sausser, 
deceased,  by  his  laat  will  and  testament; 
that  said  note  of  $8,000  was  by  the  said  Wil- 
liam H.  Marquess,  executor  of  the  said  Wil- 
liam Sausser,  deceased,  transferred  by  In- 
dorsement and  delivered  to  this  plaintiff,  the 
board  of  trustees  of  Westminster  College, 
as  sole  legatee  under  said  will,  and  this 
plaintiff  Is  now  the  legal  holder  and  owner 
of  said  note  and  said  deed  of  trust  on  said 
lands  securing  the  payment  of  same.  Plain- 
tiff further  states  that  the  Interest  to  April 
1,  18^,  In  the  sum  of  $560,  was  paid  on  the 
13th  day  of  June,  1894,  together  with  $6.6& 
compound  interest  accrued  thereon  to  that 
date,  and  that  the  interest  for  the  year  end- 
ing April  1,  18f>5,  in  the  sum  of  $5«0,  was 
paid  on  the  9th  day  of  November,  1896,  to- 
gether with  the  sum  of  $22.46,  compound 
Interest  on  said  debt  accrued  thoreon.  but 
that  default  has  been  made  In  the  payment 
(rf  interest  on  said  note  of  $8,00(^  due,  ac- 
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cording  to  the  tenor  and  effect  of  eald  note, 
on  the  let  day  of  April,  1886;  that  defaiilt 
has  likewise  been  made  In  the  paynient  of 
the  Interest  due  on  said  note  April  %  1897; 
and  that  thereupon  this  plaintiff  has  elected 
to  deem  the  whole  principal  sum,  as  shown 
by  said  note,  to  become  immediately  due 
and  payable,  whereby  the  said  John  O.  Pier- 
sol  and  the  said  William  A.  Lattlmer  are 
now  Justly  Indebted  to  this  plaintiff,  the 
board  of  trustees  of  Westminster  College, 
In  the  gam  of  $8,000,  together  with  interest 
thereon  at  the  rate  of  seven  per  cent,  per 
annum,  compounded  annually,  from  the  Ist 
day  of  April,  1896.  Plaintiff  farther  states 
that  the  defendant  W.  B.  A.  McNutt  has  or 
claims  to  have  some  Interest  In  or  lien  upon 
the  premises  described  In  said  deed  of  trust, 
by  being  the  benefldary  In  an  incmnbrance 
junior  to  that  now  held  by  the  plaintiff, 
wherefore  the  said  W.  B.  A.  McNutt  is  here- 
by made  a  defendant  herein,  that  he  may 
hare  a  legal  notice  of  these  proceedings,  and 
answer  herein  If  he  shall  so  desire.  Plain- 
tiff further  states  that  the  defendant  Ran- 
dolph Pry  Is  in  possession  of  said  premises 
jmAee  a  conveyance  from  John  0,  Plersol 
and  wife,  made,  executed,  and  delivered  aft- 
er the  execution  of  the  deed  of  trust  filed 
In  this  cause;  that  be  claims  to  be  the  own- 
er of  the  equity  of  redemption  therein;  and 
that  be  bought  with  knowledge  of  and  sub- 
ject to  said  deed  of  trust,  and  he  Is  hereby 
made  a  party  to  this  action,  that  he  may  an- 
swer herein,  and  that  his  rights,  If  any  he 
may  have,  may  be  adjudicated.  Wherefore 
plaintiff  prays  for  Judgment  on  said  note 
against  the  said  John  O.  Plersol  and  William 
A.  Lattlmer  for  said  sum  of  $8,000,  and  in- 
terest thereon  at  the  rate  of  seven  per  cent 
per  annum  from  the  1st  day  of  April,  1896, 
to  the  rendltl<m  of  Judgment  And  plaintiff 
further  prays  for  a  decree  against  the  de- 
fendants John  O.  Plersol  and  Lue  H.  Pier- 
sol,  Ills  wife,  William  A.  Lattlmer,  Randolph 
Fry,  and  W.  B.  A.  McXutt  and  each  of  them, 
and  all  persons  claiming  under  them  and 
either  of  tbem,  that  they  be  foreclosed  of  all 
Interest  Hen.  and  equity  of  redemption  In 
the  premises  mentioned  and  described  In 
said  deed  of  trnst;  that  said  premises  be 
sold,  and  the  proceeds  thereof  applied: 
First,  to  t9ie  payment  of  the  costs  and  ex- 
penses of  this  action;  second,  to  the  pay- 
ment of  the  principal  and  Interest  dne  on 
said  note,— and  that  the  defendants  John  O. 
Piersoi  and  William  A.  Lattlmer  be  ad- 
judged to  pay  any  deficiency  that  may  re- 
main after  applying  to  ttie  payment  of  said 
note  and  the  costs  thereon  all  of  said  moneys 
applicable  tb»eto;  and  tor  such  other  and 
further  relief  as  to  the  conrt  shall  seem  meet 
and  Just  In  the  premises." 

Defendant  Fry  filed  a  separate  answer,  the 
material  parts  of  which  are  as  follows: 
"ThlB  defendant,  further  answering,  and 
for  a  complete  defense  to  plaintiff's  action, 
states  that  oa  the  day  of  Febmary, 


1893,  this  defendant  and  his  co-defendant 
John  C.  Plersol  made  and  entered  into  a 
contract  In  writing  to  the  following  effect 
viz.:  In  consideration  that  this  defendant 
would  convey  to  said  Plersol  certain  lands 
in  the  counties  of  Monroe  and  Gentry,  In  the 
state  of  Missouri,  of  the  agreed  value  of  four 
thousand  dollars,  and  of  the  payment  In 
cash  of  one  thousand  dollars,  and  the  fur- 
ther payment  of  three  thousand  dollars,  pay- 
able as  hereinafter  stated,  the  said  John  C. 
Plersol,  being  the  owner  therectf,  agreed  to 
convey  by  warranty  deed,  duly  executed  by 
himself  and  wife,  the  following  described 
real  estate,  situate  in  Morgan  county.  Mis- 
souri, to  wit:  The  northwest  quarter,  and 
that  part  of  the  southwest  quarter  north  of 
the  state  road,  of  section  four;  the  north 
half,  and  the  north  half  of  the  southwest 
quarter  of  section  five;  and  all  of  the  sonth- 
east  quarter  of  said  section  five,— «ll  In  town- 
ship forty-two  of  range  eighteen;  also  the 
southeast  quarter,  and  the  southeast  quarter 
of  the  southwest  quarter,  of  section  thir^- 
two,  and  thirty  acres  off  the  west  side  of 
the  southwest  quarter  of  section  thirty-three, 
all  In  township  forty-three,  of  range  eighteen 
west,  and  containing  In  all  six  hundred  and 
forty-seven  acres;  subject,  however,  to  a 
deed  of  tmst  made  and  executed  by  one 
John  Briscoe  and  wife,  which  deed  of  trust 
was  given  to  secure  the  payment  of  a  certain 
promissory  note  for  five  thousand  dollars  in 
said  deed  of  trust  described;  said  deed  of 
trust  being  recorded  In  Deed  of  Trust  Rec- 
ord No.  7,  at  page  43,  In  the  office  of  the 
recorder  of  deeds  of  Morgan  county.  Mis- 
souri. Defendant  further  states  that  said 
contract  further  provided  that  the  payment 
of  the  three  thousand  dollars  aforesaid  was 
to  be  made  after  said  lands  above  described 
were  surveyed,  and  said  contract  further 
provided  that  for  every  acre  of  prairie  land 
short  of  four  hundred  and  eighty-seven  acres 
there  should  be  deducted  from  said  three 
thousand  dollars  the  sum  of  thirty  dollars 
per  acre,  and  that  said  contract  further  pro- 
vided that  for  every  acre  of  timber  land 
short  of  one  hundred  and  sixty  acres  there 
should  be  deducted  from  said  three  thousand 
dollars  aforesaid  the  sum  of  ten  dollars  per 
acre.  Defendant  states  that  said  contract 
Is  lost  and  cannot  for  that  reason,  be  filed 
as  an  exhibit  herein.  Defendant  further 
states  that  he  performed  all  the  conditions 
of  said  contract  on  his  [>art;  that  on  the  2d 
day  of  March,  1893,  he  was  placed  in  posses- 
sion of  th^  mansion  house  situated  on  said 
land,  and  In  the  possession  of  the  lands 
thereto  belonging  to  the  said  John  O.  Plersol, 
and  has  ever  since  said  date  been  in  the  ac- 
tual possession  of  the  same,  but  that  the  said 
John  C-  Plersol  has  wholly  failed  and  neg- 
lected and  refused  to  convey  by  good  and 
sufficient  title,  or  any  title  at  all,  the  lands, 
as  by  his  contract  he  was  botmd  to  convey; 

that  on  or  about  the    day  ot  August 

189B,  this  defendant  caused  a  nuryej  <hC  aafd 
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la&dfl  to  be  made  \>j  the  county  sntTeyor  of 
Morgan  county,  Missouri;  that  by  said  snr- 
▼ey  there  was  shown  to  be  only  three  hun- 
dred and  twenty  acres  of  prairie  land,  the 
same  being  one  hundred  and  slxty-seTen 
acres  less  than  the  amount  guarantied  In 
said  coQtract,  thereby  entitling  this  defend- 
ant to  a  credit  of  fire  thousand  and  ten  dol- 
lars on  the  purchase  price  of  said  lands 
aforesaid.  Defendant  further  states  that 
said  surrey  further  showed  that  there  was 
only  six  hundred  and  seventeen  acres  of  the 
land  in  the  tract  contracted  to  be  conveyed 
as  aforesaid,  thereby  making  a  shortage  of 
thirty  acres  in  the  total  number  of  acres 
agreed  to  be  conveyed  to  this  defendant  In 
pursuance  of  said  contract,  thereby  entitling 
this  defendant  to  a  further  credit  of  the 
sum  of  nine  hundred  dollars  on  the  purchase 
price  of  said  lands  aforesaid.  Defendant 
further  states  that  on  the  13th  day  of  June. 
lfj&4.  he  paid  on  the  purchase  price  of  said 
lands  the  sum  of  five  hundred  and  sixty-six 
dollars  and  sixty-flve  cents,  and  on  the  9th 
day  of  November,  1895.  he  paid  the  further 
sum  of  Ave  hundred  and  eighty-two  dollars 
and  forty-five  cents  on  the  purchase  price  of 
said  lands,  thereby  entitling  this  defendant 
to  the  further  credit  on  the  purchase  price 
of  said  land  of  the  sum  of  eleven  hundred 
and  forty- nine  dollars  and  ten  cents,  mak- 
ing a  total  payment  on  the  purchase  price 
of  said  land  of  twelve  thousand  and  fifty- 
nine  dollars  and  ten  cents,  and  leaving  a 
balance  due  on  the  purcl4be  price  of  said 
lauds  of  nine  hundred  and  forty  dollars  and 
ninety  cents.  Defendant  further  answer- 
ing, states  that  the  incumbrance  placed  on 
said  land  by  said  John  Briscoe  aforesaid.  In 
favor  of  the  Jarvls-Conklln  Company,-~the 
same  being  recorded  in  the  office  of  the  re- 
corder of  deeds  of  Morgan  county,  Missouri, 
In  a  deed  of  trust  recorded  In  Book  7,  at  page 
43,— is.  was,  and  still  remains  a  Uen  and 
charge  on  the  lands  aforesaid,  and  that  the 
aimount  of  the  balance  due  on  the  purchase 
price  of  said  lands  as  aforesaid  Is  due  and 
owing  to  the  said  Jarvls-Conklln  Company 
aforesaid.  Defendant  further  states  that  at 
the  time  he  purchased  and  took  possession 
of  said  lands  there  were  no  other  liens  or 
incumbrances  on  said  lands  than  the  one 
hereinbefore  described.  In  favor  of  the  Jar- 
vls-Conklln Company;  that  this  defendant, 
at  the  time  he  purchased  said  lands  and  took 
possession  of  the  same,  had  no  notice  of  any 
lien  or  pretended  lien  of  plaintiff  or  its  gran- 
tors on  said  lands." 

By  way  of  replication  to  the  answer,  plain- 
tiff denied  all  new  matter  set  up  in  said  an- 
swer. The  case  was  dismissed  as  to  Lattl- 
mer.  The  other  defendants  made  default. 

The  facts  are  about  as  follows:  About 
the  28th  day  of  February,  1893,  defendant 
John  C.  Piersol  entered  Into  a  written  con- 
tract with  the  defendant  Fry  for  tbe  sale  of 
the  lands  involved  in  this  litigation.  At  the 
time  of  this  sale  there  was  an  incumbrance 


on  the  land  In  the  nature  of  a  deed  of  trust 
securing  tbe  payment  of  $5,000  to  the  Jarvis- 
Conldin  Company,  of  £ansas  City.  Mo.  Fry 
testified  upon  the  trial  that  this  contract  was 
lost,  but  that  its  provisions  were  substan- 
tially In  accordance  with  the  allegations  In 
his  answer,  with  respect  to  tbe  terms  of  the 
contract  and  Plersol's  failure  to  comply 
therewith.  This  contract  was  never  placed 
upon  record,  but  Fry  took  possession  of  the 
land  under  it  on  or  about  the  2d  day  of 
March,  1893.  Thereafter,  on  tbe  Ist  day  of 
April,  1803,  John  C.  Piersol  and  wife  execut- 
ed a  deed  of  trust  by  which  the  lands  de- 
scribed in  the  petition  were  conveyed  to  se- 
cure the  payment  of  a  note  of  even  date  ex- 
ecuted by  them  and  one  Jacob  A.  Piersol  to 
WilUam  A.  Lattimer  for  the  sum  of  $8,000. 
due  and  payable  five  years  after  Its  date, 
with  7  per  cent  Interest  per  annum,  and,  if 
Interest  not  paid  annually  or  when  due,  the 
same  to  be  added  to  and  become  part  of  the 
principal,  and  bear  interest  at  the  same  rate. 
On  the  same  day  Piersol  and  wife  conveyed 
said  lands  to  the  defendant  Fry  by  warran- 
ty deed;  the  expressed  consideration  being 
$14,000.  and  In  which  it  is  recited  that  it  Is 
made  subject  to  said  deed  of  trust.  The 
deed  of  trust  was  filed  for  record  In  tbe  re- 
corder's office  of  Morgan  county  on  May  11, 
1893.  and  tbe  deed  to  Fry  on  the  23d  day  of 
June,  1893.  Fry  testified  that  the  deed  to 
him  was  sent  by  Piersol  to  the  recorder  of 
deeds  of  Morgan  county  before  he  knew 
anything  about  it  and  that  while  be  after- 
wards got  it  and  has  ever  since  retained  It. 
he  never  accepted  It  as  called  for  by  said 
contract  although  he  further  testified  that 
he  knew  the  deed  recited  that  it  was  subject 
to  the  $8,000  deed  of  trust  of  even  date,  and 
that  be  had  been  paying  the  principal  on  tbe 
note  since;  that  he  paid  to  Piersol  on  the 
13th  day  of  June,  1804,  $566.05  on  It  and 
$582.45  on  November  9,  1895.  On  the  23d 
day  of  February,  1895,  defendant  Fry  and 
wife  executed  a  deed  of  trust  to  B.  R.  Rich- 
ardson, trustee,  whereby  Be  conveyed  the 
land  described  In  said  first-mentioned  deed 
of  trust  and  in  said  warranty  deed  made  by 
Piersol  to  said  Fry,  to  secure  the  payment 
o^  a  note  of  $1,600  he  had  made  to  Jobn  C. 
Piersol.  and  which  the  said  Piersol  bad  as- 
signed to  W.  B.  A  McNutt  the  beneficiary 
in  said  deed  of  trust  This  second  deed  of 
trust  contains  the  following  clause:  "Sub- 
ject however,  to  a  deed  of  trust  heretofore 
given  to  W.  A.  Lattimer  to  secure  the  pay- 
ment of  an  eight  thousand  ($8,000)  dollar 
note  and  Interest"  Hie  deed  of  trust  last 
named  wss  filed  for  record  February  23, 
1895.  The  $8,000  note  was  transferred  by 
W.  A.  Lattimer,  Indorsed  in  blank,  to  Wil- 
liam H.  Marquess,  executor  of  tbe  estate  of 
William  Sausser,  deceased,  and  by  said  ex- 
ecutor to  the  t>oard  of  trustees  of  West- 
minster College,  plalutlfT  herein,  as  the  sole 
legatee  of  the  said  Sausser.  Default  having 
been  made  In  the  payment  of  Interest  for  t^e 
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yeora  en^litf  April  1,  X806,  snd  1S9T,  reapec- 
tlTely,  this  aolt  to  fmcIoM  aald  deed  of 
trust  -wai  brought  acalnat  Pienid  and  wife, 
who  executed  It;  LatUmer,  u  Indorser;  and 
Vtt,  who  had  boui^t  the  land  subject  to  ttie 
deed  of  trust  McNutt  was  also  made  a  d*- 
fendant  but  no  question  arises  bete  as  to 
btan.  The  action,  as  a^ralnst  Lattlmer,  was 
dismissed.  J.  C  Plusol,  Lue  H.  Flersol,  and 
HcNutt  made  default  Defendant  Vrj  read 
In  evldoLce,  over  tbe  objections  of  plaintiff, 
the  record  of  a  deed  of  trust  made  John 
Briscoe  and  wife.  In  1886,  couT^lng  tbe 
lands  In  question  to  secure  tbe  payment  of 
$6,000  to  the  Jarrls-Conklbi  Mortgage  Com- 
pany. Tbe  trial  resulted  In  a  Jndgmeat  in 
tKvae  of  defendants.  In  due  time  plaintiff 
filed  its  motion  for  a  new  trial,  whldi  was 
overruled,  whereupon  It  sued  out  a  writ  of 
OTor  from  this  court,  and  brings  the  case 
here  for  review. 

While  the  trial  court  ruled  all  of  the  ques- 
tions Involved  In  the  case  necessary  to  make 
.out  a  prima  facie  case  on  plaintiff's  part.  It 
rendered  Judgment  agalust  It;  and,  as  no  find- 
ing of  facts  was  made,  we  are  unable  to 
conceive  upon  what  theory  It  was  thus  de- 
cided,  unless  It  was  upon  the  ground  tiiat  the 
prima  fade  cue  was  overcome  by  defendant 
We  infer,  however,  from  defendant's  brief, 
that  it  la  claimed  by  him  that  the  Judgment 
may  be  upheld  upon  either  one  <tf  several 
grounds,  among  which  Is  that  the  note  de- 
clared upon  was  a  7  per  cent  compound  In- 
tereat  note.  Interest  payable  annually,  while 
tbat  described  in  the  deed  of  trust  is  a  seven 
per  cent  simple  Interest  note,  both  principal 
and  Interest  due  five  years  after  the  date  of 
the  note.  But  the  note  Is  not  declared  upon. 
It  Is  an  action  to  foreclose  a  deed  of  trust. 
Besides,  there  was  no  objection  to  the  in- 
troduction In  evidence  of  tbe  note  described 
In  tbe  deed  of  trust  upon  that  groimd,  and. 
in  BO  far  aa  It  is  concerned,  It  cannot  now  be 
said  that  It  was  Improperly  admitted  in  evi- 
dence. When,  however,  plaintiff  offered  In 
evidence  tbe  deed  ot  trust,  defendant  object- 
ed for  Oie  reason  that  It  Is  void  on  Its  face 
and  conveys  nothing,  and  for  the  further 
reason  that  It  appears  therefrtnn  that  the 
note  Intended  thereby  to  be  secured  Is  not 
the  note  offered  In  evidence  by  the  plaintiff, 
and  for  the  further  reason  that  the  fndorse- 
ment  on  said  deed  oi  trust  Is  not  tbe  best 
evidence  as  to  the  recording  of  said  deed  In 
the  office  of  the  recorder  of  deeds  of  Morgan 
comity,  and  tor  the  still  further  reason  that 
said  conveyance  was  executed  by  the  gran- 
tor therein  after  he  had  parted  with  bla  title 
to  said  lands  and  delivered  the  possession  of 
tbe  same  to  tbe  defendant  Fry.  While  these 
objections  were  overruled  and  the  deed  of 
trust  read  In  evidence,  the  Judgment  was  In 
faror  of  defendant;  and,  as  he  has  not  ap- 
pealed therefrom,  he  is  In  no  position  to  in- 
sist upon  an  erroneous  ruling  from  which 
be  does  not  appeal. 

It  Is  also  claimed  that  the  note  In  ques- 


tion was  not  due  at  the  time  thla  suit  was 
Instituted.  But  this  position  Is  not  borne  out 
by  the  facta,  and  Is  therefore  untmable. 
Tbe  note  was  executed  mi  the  1st  day  of 
April,  188ft,  due  five  years  from  date,  and 
bearing  7  per  cent  Interest  per  annum,— the 
biterest  to  beciHne  due  and  payaUe  annu- 
allyr-whlle  tbe  deed  of  trust  by  wbteb  Its 
payment  Is  secured  provides  that  should 
the  said  first  parties  fall  or  refuse  to  pay  the 
same  debt  or  the  said  Interest  or  any  part 
thereof,  when  tbe  same  or  any  part  thweof 
shall  become  due  and  payable  according  to 
the  true  tenor,  date,  and  effect  of  said  noteb 
then  tbe  whole  shall  beconie  due  and  pay- 
able and  this  deed  shall  remain  In  Cbrce, 
and  tbe  said  patty  ot  tbe  second  part  "may 
proceed  to  sell,"  ete.  Now,  tbe  petition  al- 
leges and  the  evidence  showed  that  default 
was  made  hi  the  paymmt  of  the  Interest  due 
<m  said  note  on  the  1st  day  of  April,  1886, 
and  on  the  1st  day  of  April,  18D7,  In  conse- 
quence of  such  default  plaintiff  asserts  that 
by  the  provlslonB  of  said  deed  of  trust  the 
whole  amount  of  the  note  became  due;  hence 
this  suit  Where  by  the  terma  of  a  promis- 
sory note  tiie  Interest  Is  to  become  due  there- 
on at  a  specified  time,  and  It  Is  jirovlded  1^ 
a  deed  of  trust  upon  property  securing  Its 
payment  that  In  default  of  tiie  payment  of 
such  Interest  as  it  becomes  due,  then  the 
whole  amount  of  the  note  shall  become  due 
and  payable,  the  note  Is  not  affected  there- 
by, as  to  the  dide  of  Its  maturity,  by  the 
terma  of  tiie  deea  ot  trust  declatiog  that  It 
shall  become  due  In  default  of  the  paymmit 
ot  the  Interest,  except  for  the  purpose  ot 
enforcing  the  mortgage  security.  Owlngs  v. 
McKenaie,  188  Ma  828,  88  8.  W.  802.  40  L. 
R.  A.  164.  But  for  that  purpose  the  note, 
aa  to  such  default  and  lis  consequences.  Is 
ctmtrolled  by  the  deed  of  trust 

Defendant  Insists  that  plaintiff  failed  to 
prove  that  It  was  the  holder  of  the  note, 
or  tbat  It  was  ever  tranaf  erred  and  deliv- 
ered to  William  H.  Marquess,  executor  of 
William  Sausser,  deceased.  But  with  respect 
to  these  matters,  also,  the  court  ruled  ad- 
versely to  defendant's  ctmtention,  and  pa- 
mltted  the  note  and  the  indorsements  <hi  it 
to  be  read  In  evidence;  and,  as  defotdant 
did  not  appeal,  he  Is  In  no  position  to  com- 
plain with  respect  thereto.  Mmeover,  the 
makers  of  the  note,  its  payee,  Indoners,  and 
indorsees,  and  tbe  holder  of  the  note  were 
th6  only  parties  interested  w  concerned  In 
these  mattera.  and  the  grantors  in  tbe  deed 
of  trust  made  default  thereby  admitting  all 
the  material  allegations  tn  the  petitiui. 
while  tbe  other  parties  are  not  here  com- 
plaining, and  defendant  Fry  has  no  right  to 
do  80  for  them.  Pry  waa  not  a  party  to 
ther  note  or  deed  of  trust  nw  did  be  even 
assume  the  psyment  of  tbe  formw.  but  sim- 
ply bought  the  land  subject  to  the  lattn-. 
It  is  plain  that  the  deed  of  trust  from  Bris- 
coe to  the  Jarvls-Oonklln  Company  afforded 
no  defoise  to  this  action;  and  the  only  que** 
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tlon  In  tibe  case  Is  u  to  whether  or  not  Lat- 
tlm»,  Uie  payee  in  the  note  from  Plenol  and 
wife  to  talm,  and  the  beneflclair  In  the  deed 
of  tnut  vblch  was  ^ven  to  secnxe  Its  pay- 
ment  had  notice  of  the  aale  claimed  to  have 
been  made  of  the  lands  embraced  In  the 
deed  of  trust  by  Flersol  to  defendant  Fry  at 
the  time  he  recelred  the  deed  of  trust 
There  vas  nothing  tending  to  show  such  no- 
tice, oflier  than  the  actual  possession  of  and 
residence  by  Fry  and  his  family  on  the  land 
at  that  time;  his  contract,  though  In  writ- 
ing, not  having  been  placed  o<  record  In  the 
connty.  It  has  beai  repeatedly  held  by  this 
court  that  actual  residence  upon  land  Is  ac- 
tual notice  to  all  the  world,  which  the  occu- 
pant may  legally  assert  In  defense  of  bis 
poasesalcm.  Davis  t.  Briscoe,  81  Ma  27; 
Lieavitt  V.  ta  Force,  71  Mo.  963:  Farrar  t. 
Helnrlch,  86  Ma  536.  In  the  case  In  hand, 
however,  defendant  Fry,  after  the  execution 
of  the  deed  of  trust  sued  upcm,  accepted  from 
Plersol  a  warrant  deed  to  the  land  de8crlb> 
ed  in  the  deed  of  trust  (except  as  to  certain 
incumbrances  mentioned  In  said  dee<^,  dat- 
ed on  the  same  day  that  the  deed  of  trust  Is. 
acknowledged  on  the  12th  day  of  April.  180S, 
and  filed  tor  record  In  the  recorder's  otHce 
of  Morgan  connty  June  21, 1898.  In  which  It 
in  rented  that  It  Is  made  subject  "to  a  deed 
of  trust  tills  day  made  to  William  A.  Lattl- 
mer  to  secure  a  note  of  $8,000.  with  Interest 
thereon  at  seven  per  cent.,  and  to  all  taxes 
hereafter  due."  Thus,  by -subsequent  con- 
tract, and  for  a  new  consideration.  Fry  took 
the  lands  subject  to  said  tteed  of  trust, 
which  did  away  with  any  previous  contract 
Not*  only  this,  but  he  thaeaftw  made  to 
Flersol  two  payments,  amounting  to  over  fl.- 
000,  on  said  (8,000  note,  which  cannot  be 
accounted  for  upon  any  other  theory  than 
that  he  purchased  the  lands  subject  to  the 
deed  of  trust  by  which  Ite  payment  was  se- 
cured. Mweover*  on  the  2Sd  day  of  Felvu- 
aty.  18K[,  Fry  and  his  wife,  Mary  C.  Fry, 
executed  a  deed  of  trust  upon  the  same  land 
to  B.  R.  Blchardson,  as  trustee  for  the  use 
and  benefit  of  W.  B.  A.  McNutt.  to  secure 
the  paym«it  of  a  note  for  91,600  oecuted 
to  John  a  Pleraol.  and  by  him  on  the  18tb 
day  of  February,  1892,  assigned  to  said  Mc- 
Nutt before  It  became  due.  In  which  deed 
of  truM  last  named  It  is  steted  that  It  Is 
made  "subject,  however,  to  a  deed  of  tnut 
heretofore  given  to  W.  A.  Ijattlmer  to  se- 
cure the  payment  of  an  eight  thousand  (98^- 
000)  note  and  Interest"  These  facts  deariy 
show  that  the  first  contract  between  Plersol 
and  Fry,  under  which  tb»  latter  claims  to 
have  token  possession  of  ttie  land,  was 
abandoned,  and  a  new  and  dlfferrat  contract 
with  respect  thereto  entered  Into  between 
them.  In  pursuance  of  which  the  deed  by 
Plersol  and  wife  to  him  for  It  was  executed. 
The  evidence  of  defendant  did  not,  there- 
fore, overcome  plaintiff's  prima  facie  case. 
For  the  reasons  Indicated,  the  Judgment  will 
be  reversed  and  the  cause  remanded,  with 


directions  to  the  court  below  to  eater  up  a 
decree  In  favor  of  plaintiff  foreclosing  the 
equity  of  redemption  of  the  mortgagors  and 
those  claiming  under  them  in  the  land  In 
question, 

SHDBWOOD.  P.  J.,  and  6ANTT.  J.,  con- 
cor* 


STEELE)  V.  STEELE  et  al. 
(Snpreroe  Oourt  of  MlMoari,  DItIbIod  No.  1. 
March  12,  1001.) 

CONXSAOT  TO  MAKES  WUtL-BURDBN  OF 
PROOF. 

1.  Where  decedent  took  plaintiff,  then  5  vean 
old,  from  an  orphan  asrliiin,  the  only  condition 
Imposed  by  the  manager  beins  that  the  boy 
should  have  a  good  home  In  a  (Sirlstian  family, 
and  reared  plaintifE  as  his  son,  receiring  from 
him  a  son'8  doty,  and  from  time  to  time  dece- 
dent made  atatements  Indicating  that  he  intend- 
ed to  leave  his  property  to  plaintiff  at  his  death, 
bat  there  was  no  evidence  that  he  ever  con- 
tracted to  leave  bis  property  to  plaintiff  or 
bonnd  himself  so  as  to  impair  his  r^ht  to  will 
his  estate  aa  he  might  thereafter  see  fit,  plain- 
till,  even  if  adopted,  occupied  no  better  posi- 
tion than  decedent's  own  son  wonid  have  done, 
and  could  not  recover  the  estate,  as  against 
the  testamentary  disposition  thereof  made  by 
decedent. 

2.  Where  plaintiff  claims  the  estate  of  a  tes- 
tator who  took  plaintiff,  when  6  years  old,  from 
an  orphan  asylum,  and  raised  him  as  a  member 
of  testator's  family,  basing  his  claim  on  an 
agreement  that  testetor  wtmid  adt^t  him  and 
leave  him  all  testotor's  property,  the  burden  is 
on  him  to  present  evidence  so  strong,  cogent, 
and  convincing  as  to  exclude  every  doubt  that 
testator  made  the  contract 

Appeal  from  circuit  conrt,  Knox  county; 
0.  B.  McKee,  Judge. 

Action  by  George  W.  Steele  against  Oath- 
erlne  Steele  and  others.  From  a  Judgment 
for  plalntur,  the  defendants  appeal.  Revers- 
ed. 

This  Is  a  suit  In  equity  for  the  enforce- 
ment, against  the  executors  and  legatees  un- 
der the  will  of  William  Steele,  deceased,  of 
an  alleged  oral  agreement  to  adopt  Uie 
plaintiff,  and  leave  him  all  the  proi>erty 
which  the  testetor  should  own  at  his  death. 
The  petition  alleges  that  In  1868.  the  plain- 
tiff, whose  name  was  Walter  M.  AvlUney, 
about  S  yeai-B  old.  was  In  a  CatboUc  orphan 
asylum  In  Ctilcago,  and  under  the  particular 
charge  and  care  of  Mrs.  Dennis  McCabe; 
that  the  testator.  William  Steele,  then  living 
with  bis  wife.  Catherine,  on  a  farm  in  Wis- 
consin, was  childless,  and,  desiring  a  child  to 
adopt  entered  Into  a  contract  with  Mrs. 
McCabe  that  he  would  take  the  plaintiff  to 
bis  home  as  his  own  child,  the  plaintiff  to 
serve  him  as  such,  that  be  would  legally 
adopt  him,  and  at  his  death  the  plaintiff 
should  inherit  all  his  property;  that  under 
that  agreement  Mrs.  McCabe  delivered  plain- 
tiff to  testetor,  who  took  him  Into  his  family, 
changed  his  name  to  George  W.  Steele,  and 
they  Immediately  entered  upon  the  recipro- 
cal relation  of  parente  and  child,  performing 
their  respective  duties  pertaining  to  that  re- 
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latlon,  which  continued  until  plaintiff  was 
grown;  that  In  1872  WUUam  Steele,  with 
his  family,  Including  the  plaintiff,  moved  to 
Knox  county.  Mo.,  where  he  lived  until  his 
death;  that  when  plaintiff  was  23  years  old, 
with  the  advice  and  approval  of  the  testator, 
he  went  to  Oallfomla,  where  he  was  residing 
at  testator's  death,  but  while  there  he  kept 
up  a  filial  correspondence  with  hla  adopted 
father.  The  allegations  as  to  the  agreement 
to  adopt  and  leave  the  property  to  plaintiff 
were  denied  in  the  several  answers  filed. 
Those  were  the  only  issues  of  fact  in  the 
case.  Plaintiff  read  In  erldence  the  deposi- 
tions of  Henry  Harm  and  August  Harm,  tak- 
en In  Wisconsin,  who  lived  in  the  neighbor- 
hood where  Steele  had  lived  In  that  state, 
and  remembered  when  he  brought  the  plain- 
tiff to  his  home  there.  These  two  witnesses 
testified  to  a  conversation  they  had  with 
William  Steele  in  relation  to  the  matter  80 
years  before.  The  age  of  one  of  these  wit- 
nesses is  not  given,  but  that  of  the  other  is 
stated  at  42  when  the  deposition  was  given, 
so  that  he  was  a  boy  12  years  old  when  Mr. 
Steele  was  holding  this  conversation  with 
them.  Henry  Harm's  recollection  of  this 
conversation  was:  "He  told  me  be  took  that 
boy  for  his  own  boy,  and  when  he  died  he 
would  get  the  property.  •  •  •  Q.  Did  he 
say  to  you  what  he  would  do  for  him  at  his 
death?  A.  He  would  give  him  his  property." 
On  cross-examination:  "Q.  Did  William 
Steele  say  anything  to  you  about  any  con- 
tract under  which  he  took  the  plaintiff?  A. 
So."  August  Harm,  having  first  stated  that 
Mr.  Steele  told  him  the  conditions  on  which 
he  had  taken  plaintiff,  was  asked:  "Q.  What 
were  the  conditions?  A.  He  took  Walter  to 
raise  him  and  bring  him  up  as  his  own  boy, 
and  after  his  death  should  be  heir  to  his 
property.  Q.  Did  you  hear  William  Steele 
say  that  he  would  leave  plaintiff  bis  proper- 
ty at  his  death?  A.  Yes,  sir;  •  •  •  Wil- 
liam Steele  told  me  that  he  bad  adopted  the 
boy  as  his  own,  to  bring  him  up  as  his  own 
child,  and  to  be  heir  to  his  property  at  his 
death.*'  Cross-examination:  "•  •  •  Did 
William  Steele  say  anything  to  you  about 
any  contract  under  which  be  took  the  plain- 
tiff into  his  family?  A.  No,  sir."  Isaac 
Brown  testified  that  about  18Q1  or  1892  he 
paid  Mr.  Steele  $324  that  he  owed  him,  and 
when  he  did  so  Steele  said,  "I'll  Just  lay 
that  aside  for  my  boy."  Plaintiff  was  then 
In  California.  Mr.  Stewart  testified  that,  in 
1S86  or  1887,  Mr.  Steele  approached  him  on 
the  subject  of  buying  an  Interest  in  witness* 
hardware  business  for  George,  the  plaintiff, 
saying  that  his  principal  reason  was  he 
wanted  to  keep  George  at  home  witb  him. 
Patsy  Collins  testified  that  when  he  was  a 
boy,  and  with  otber  boys  of  George's  age, 
on  Saturdays  would  try  to  entice  him  away 
from  his  work  to  read  dime  novels,  the  old 
man  would  reprimand  George,  and  once  be 
heard  him  say  to  George  that  "be  ought  to 
take  care  ot  his  vwk  a  Uttle  closer,  and  not 


be  losing  your  time  with  these  boya,  becaose 
you  are  not  working  for  me;  you  are  work- 
ing for  yourself.  Tou  know,  when  I  am 
dead  and  gone,  whatev»  I  have  got  wUl  be 
yours."  Mr.  Jarvls  testified  that  he  bad  a 
conversation  with  Mr.  Steele  about  Geoi^e, 
some  time  after  he  had  gone  to  California, 
and  suggested  to  him  that  he  ought  to  "as- 
sist the  boy  some";  to  which  Steele  reined. 
"Well,  yes;  I  wlU.  I  have  done  it.  I  tiave 
assisted  him  heretofore  some;  not  to  the  ex- 
tent I  calculate  to.  if  he  conducts  hlmaelf 
right"  Mr.  Randolph  testified  that  be  went 
one  day  to  pay  the  old  man  flOO  which  he 
owed  bim.  and  found  him  at  work  In  the 
garden.  Told  him  be  ought  not  to  wortt 
when  be  had  such  money.  Asked  him  wtiat 
he  was  going  to  do  with  his  money;  he  could 
not  carry  it  with  him.  "  'Oh.  well,*  he  aays, 
'I  am  keeping  it  for  George  and  B^ate.' " 
Kate  was  his  wife.  Mr.  Pardon  testified 
that,  speaking  of  doing  his  work  himself  in- 
stead of  having  witness  to  do  it.  he  said:  "1 
ain't  really  able  to  do  it,  but  Z  have  to  do  it. 
•  •  •  I  would  rather  take  things  a  little 
easier.  At  my  death,  it  all  goes  to  George,  I 
suppose,  and  the  woman.'*  Judge  Hunott 
testified  that  Mr.  Steele  told  him  when 
George  was  In  California  that  If  he  would 
come  back  he  would  set  him  up  in  business. 
There  was  testimony  of  other  witnesses 
tending  to  show  that  Mr.  Steele  treated 
George  and  spoke  of  him  as  a  father  would 
his  son,  and  while  he  was  living  with  him 
collected  some  wages  that  were  due  bim  tor 
work;  that  he  was  treated,  to  all  appear- 
ances, as  a  son  of  Mr,  Steele,  and  bore  him- 
self towards  Mr.  Steele  as  is  usual  for  a  son. 
On  the  part  of  defendants,  the  testimony 
was  to  the  effect  that.  In  1867,  Mrs.  UcCabe, 
the  person  named  In  the  petition  as  the  one 
with  whom  the  contract  was  made,  then  liv- 
ing in  Chicago,  made  a  visit  to  Mrs.  Eeenan. 
with  whom  she  was  related  by  marrlnKe, 
and  who  was  a  sister  of  Mrs.  Steele,  and  re- 
sided In  the  same  county  in  Wisconsin  In 
which  the  Steeles  resided.  On  that  visit  Mrs. 
McOabe  made  the  acquaintance  ot  Mrs. 
Steele.  Shortly  after  her  retnm  to  Chicago, 
Mrs.  McCabe  received  a  letter  from  Mrs. 
Keenan  asking  her  if  she  could  get  a  little 
boy  for  Mrs.  Steele  in  some  orphan  asylum 
in  Chicago.  The  result  of  It  was  that,  after 
some  Ineffectual  efforts  to  find  such  a  boy. 
Mrs.  McCabe  called  at  the  Orphans'  Asylum 
of  the  Christian  Brothers  In  Chicago,  and 
this  boy  was  given  to  her  to  be  swit  to  Mrs. 
Steele.  The  only  assurance  the  Brothers  re- 
quired was  that  the  child  was  to  have  a 
good  home  with  Christian  people,  and  they 
accepted  Mrs.  McCabe'fa  assurance  on  those 
points.  Mrs.  McCabe  then  took  the  child  to 
the  railroad,  placed  him  In  charge  of  a  con- 
ductor whom  she  knew,  with  directions  to 
put  him  off  at  Fox  River  station.  In  Wiscon- 
sin, where  Mr.  Steele  was  to  meet  him,  and 
where  Mr.  Steele  did  meet  bim  and  take  him 
home.  This  Is  substantially  the  evidence  In 
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tbe  case.  The  chancellor  took  the  adrlce  of 
a  Jury  on  the  questions  ot  fact  Thfi  Jury 
made  specific  findings  that  WlUlam  Steele 
contracted  with  Mrs.  McCabe  to  take  plain* 
tur  Into  hia  home  as  his  own  child,  and  le- 
gally adopt  him  as  such,  and  that  plaintiff 
should  recolTB  and  Inherit  all  deoedrafs 
proper^  at  his  death;  that,  In  punoance  of 
that  agreonent  Steele  to6k  the  plaintiff 
home,  and  kept  blm,  with  the  full  nnder- 
Btandfng  that  he  was  to  hare  all  decedent's 
property  at  hli  death;  that  plaintlfl,  under^ 
sUndlng  that  agreement  and  In  pursuance 
thereof,  entered  tiie  home  of  WllUam  Ste^ 
and  conducted  himself  towards  him  as  a  du- 
tiful son,  np  to  the  time  of  his  death. 
court  adopted  the  finding  of  the  Jury  as  Its 
own,  ezc^t  that  It  found  that  the  owitract 
waa  not  made  with  Mm.  McCabe,  but  was 
made  with  the  plaintiff  himself,  and  de- 
creed accordingly,  from  which  decree  the  ex- 
ecutor and  legatees  hare  appealed. 

U  F.  Oottey,  F.  J.  O'RelUy.  and  J.  W.  Eii- 
*nl8.  for  appellants.  G.  B.  Balthrop.  F.  H. 
McCnllouglC  and  O.  D.  Stewart,  for  respond- 
ent 

VALUAMT.  J.  (after  stating  the  facts). 
The  plaintiff's  proposition  Is  not  merely  that 
Mr.  Steele  oontzacted  to  adopt  him,  but  also 
that  be  agreed  to  leave  him  all  his  estate  at 
lilB  dattb.  An  adopted  child,  in  respect  of 
bis  right  of  Inheritance,  is  upon  an  equality 
with  a  real  child.  He  will  Inherit  In  case  bis 
ad<^ted  parent  dies  intestate;  but  as  a  fa- 
ther may,  by  bis  will,  giro  bis  property  even 
to  a  stranger,  to  the  exclusion  of  bis  own 
son,  so  may  an  adopting  father  defeat  tbe 
expectation  of  bis  adopted  soil  The  latter 
stands  In  no  better  nmdltlon  than  tiie  real 
son.  In  the  case  at  bar,  even  if  tt  be  con- 
ceded diat  tbe  plaintiff  was  the  adopted  acm 
of  William  Steele,  the  conceaslm  would  btsU 
him  nothing,  because  William  Steele  has 
made  testamentary  dlqwaltion  ttf  his  estate^ 
giving  to  tbe  plaintiff  only  a  nomtaial  legacy. 
Therefore  tbe  plaintiff,  to  establish  his  case, 
must  show  not  only  that  be  la  ratltled  by 
tbe  alleged  contract  of  adoptimi  to  the  posi- 
tion of  heir,  but  also  that  being  more  fa- 
vored than  an  own  cbUd.  be  could  not  be 
disinherited  by  will  That  Is  an  advanced 
position  for  one  to  take,  and,  although  not 
altogether  untenable,  strong  proof  is  required 
to  maintain  It 

It  is  not  certain  from  tbe  plaintiff's  plead- 
ing and  evidence  where*  be  lays,  as  it  were, 
the  venoe  of  bis  cwitract— whether  in  Illi- 
nois or  Wlseonsln.~but  tbe  contract  was 
made,  according  to  his  theory,  btfore  be 
came  to  Missouri.  The  common  law  did  not 
provide  for  tbe  adoption  of  a  child,  and  if 
there  Is  any  statute,  either  in  lillnots  or  Wis- 
consin, on  the  subject  it  was  not  pleaded 
or  shown  in  evidence,  and  we  cannot  take 
Judicial  cognizance  of  it  we  only  know  that 
the  common  law  prevalla  gweratly  In  tiuMW 
01  S.W,-52 


states.  Tbe  Steele  family  was  living  in  Wis- 
consin at  the  time  the  plaintiff  was  rectfved 
into  it  and  continued  to  reside  there  for 
six  years  thereafter.  The  plaintiff's  status 
was  fixed  In  the  family  befcwe  be  came  to 
this  state,  and  Is  really  to  be  Judged  ^  the 
laws  of  tbe  state  wh«e  It  became  fixed.  Tbe 
testimony  of  the  two  Harms  oomee  neater 
twding  to  prove'the  agreement  alleged  in 
the  petition  than  that  of  any  other  wltnesa, 
and,  accordliv  to  that  the  agreement  had 
alrmdy  been  made  when  they  were  realdlag 
In  Wlscondn. 

But  let  us,  for  19te  argument's  sake,  aasnnw 
that  tbe  laws  of  Illinois  and  Wisconsin  are 
In  this  respect  like  onr  own,  and  that  an  msl 
coxtract  to  adopt  a  child  may,  whoi  It  baa 
been  perfwrned  on  tbe  dilld's  part  and  an 
oral  contract  to  give  the  adc^ited  dilld  the 
adopting  parentis  estate  at  bis  death  may, 
when  the  dilld's  part  has  been  perfbrmed, 
be  enforced  In  accordance  with  the  equitable 
principles  laid  down  in  Wright  v.  Tlnsley,  80 
Mo.  880;  Oupton  T.  Qnpton,  47  Mo.  87; 
ton  V.  Hayden,  62  Mo.  101;  Sharkey  v.  Mc- 
Dermott,  01  Mo.  047,  4  8.  W.  107;  Healey  v. 
Simpscm.  118  Mo.  840,  20  S.  W.  881;  Teats 
T.  Flanders.  IIS  Mo.  661.  24  8.  W.  126;  No- 
wack  V.  Berger,  188  Ma  24.  84  S.  W.  480; 
Alexandw  v.  Alexandw,  ISO  Mo.  57^  B2  B. 
W.  256,-atiU  the  plaintiff  must  fan  In  this 
case  for  the  almost  total  absence  of  proof. 

Tbe  plaintiff,  at  tbe  time  of  the  making  of 
tiie  alleged  ctmtract  was  a  young  dilld  In 
an  orphan  asylum.  Whether  bis  parents 
were,  or  either  of  t^em  waa,  living  we  do  not 
know.  There  was  no  one  purporting  to  stand 
In  loco  parentis  to  him,  unless  it  was  tbe 
manager  of  tbe  Ohristlan  Brothers*  Asylom, 
and  the  only  condition  be  inqwaed  waa  that 
the  child  should  be  given  a  good  biMne  with 
Cairlstlan  people.  That  condition  was  prom- 
ised and  was  ftdfilled.  In  removing  blm  from 
tbe  asylum  no  natural  tiea  wen  sevoed.  It 
was  only  a  chai^  from  one  home  amrag 
strangers  to  another. 

The  learned  counsti  tot  the  plaintiff  have 
tbe  right  conception  of  tiie  law,  and  state  it 
with  clearness  in  their  brief:  "We  are  awaie 
of  the  fact  that  In  tbe  trial  of  this  case  the 
burden  rested  on  tbe  plaintiff,  and  it  was 
bis  duty  to  presmt  to  tbe  chancellor  evidence 
so  strong,  cogent,  and  convincing  as  to  re- 
move and  exclude  every  doubt  that  decedent 
made  the  contract;  but  such  evidence  may 
consist  in  the  declarations  and  acts  of  dece- 
dent, with  their  attending  drcumstances." 
Giving  to  every  particle  of  plaintiff's  evi- 
dence full  credmce,  it  goes  no  fortiier  than 
to  show  that  William  Steele  took  the  plaintiff 
Into  bis  family,  reared  blm  as  a  son.  re- 
ceived from  him  a  son's  duty,  and  from  time 
to  time  made  statements  indicating  tbat  he 
Intended  to  leave  him  his  property  at  his 
doath.  But  tbat  he  had  ever  bound  himsdf. 
so  as  to  Impair  his  own  ilg^t  to  will  Us  es- 
tate as  he  might  thereafter  sse  fit  ttere  Is 
not  a  word  oS  evldoice.  But  all  tiis  plain- 
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tllfg  irtldeiice  It  not  entiUcd  to  be  recdred 
vtth  ibtolnte  eonfldeBce.  Aj  above  said,  the 
testimony  ot  tbe  two  Harms  comes  nearer 
tending  to  prove  tbe  plaintiff's  tbeorjr  than 
any  otber,  and  tbat  testimony  stands  on  a 
very  wMatiBfactory  foundation.  It  was  a 
repetition  of  a  casnal  conversation  alleged 
to  have  occurred  over  80  years  before,  wben 
one  of  tbe  witnesses  was  '12  years  old,  the 
age  of  the  other  Is  not  given,— the  conversa- 
ti(m  of  a  middle  aged  man  with  a  school  boy. 
But  taking  It  at  Its  face  valuCt  and  analyzed, 
It  amounts  to  nothing  more  than  the  expre»- 
■Ion  of  an  expectation.  Both  witnesses  said 
that  he  never  said  anything  In  relation  to 
having  made  a  contract  to  that  effect  While 
tbe  testimony  tot  the  plaintiff  did  not  tend 
to  show  that  thetft  was  soch  a  contract,  tbe 
testimony  for  tbe  defendants  showed  beyond 
doubt  that  there  wag  no  such  contract  The 
special  llndiugs  of  tbe  Jury  have  no  founda- 
tlon  In  the  evidence  to  rest  upon.  Tbe  Judg- 
ment is  reversed,  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  enter 
Judgment  for  defendauta  dismissing  tbe 
plalntlfTs  UlL  AU  eoncar,  except  MAB^ 
SHALL,  3.,  absent 


WORLEnr  et  vi.  t.  HIOKB  et  aL 
(Sui^eme  Court  ot  Missouri,  Division  No.  2. 
March  12.  1901.) 

HOMESTBAD-^ABANDONMBNT— BXaCimON 
—BJ8CTMENT— CHAIN  OP  TITI<>. 

1.  Plaintiff  acquired  title  to  land,  and  occu- 
pied it  with  his  tamilj,  as  their  homestead,  for 
19  yeare.  A  ileed  executed  hj  him  in  the  mean- 
time was  In  fact  a  mortgage,  and  the  land  was 
never  sold  under  It;  but  it  was  paid  ofE  with 
the  wife's  money,  and  the  land  was  conveyed 
to  her.  Held,  that  plaintiff  did  not  lose  nls 
homestead  right,  as  to  third  persons,  and  the 
property  was  not  subject  to  sale  under  execu- 
tion. 

-  2.  Conceding  that  the  deed  passed  title,  it 
was  a  defeasible  one,  even  after  the  conveyance 
to  the  wife,  and  did  not  rendet  the  land  subject 
to  sale  under  execntion. 

S.  A  declaration  of  law  Is  correctly  refused 
which  assumes'that  the  two  persons  named  sre 
one  and  the  same  person,  when  the  evidence 
shows  that  they  are  different  persons. 

4.  Where,  in  ejectment,  derendant  claims  un- 
der the  title  deiired  through  plaintiff,  plaintiff 
need  not,  in  the  first  instance,  show  title  prior 
to  the  conveyance  to  himself. 

Appeal  from  circuit  court,  lAnn  county; 
W.  W.  Rucker,  Judge. 

EJtectmGiit  by  George  W.  Worley  and  wife 
against  John  H.  Hicks  and  others.  From  a 
Judgment  fw  plaintiffs,  defendants  appeal. 
AiBrmed. 

E,  R.  Stephens,  for  ai^llaots.  A.  W.  Mol- 
Itns,  for  nespcmdents. 

BURGESS,  J.  This  la  an  action  oC  cJec^ 
ment  for  the  possesslcm  of  a  tario,  contain- 
ing 96  acres  of  land.  In  Unn  county.  The 
petition  is  fn  the  usual  form  la  suk^  cases. 
The  answer  of  defendant  Nichols  admits  po«- 
sesslon,  hot  denies  all  other  allegations  In 


the  petition.  The  answer  ot  the  d^ndant 
Hicks  is  of  the  same  character,  with  the*  ex- 
ception that  It  alleges  that  they  were  In  pos- 
session of  tbe  land  on  May  20.  1807.  imder 
a  lease  from  their  co-defendant  Klehoim, 
which  expired  on  the  20th  day  of  Vtbeaary^ 
1S88.  The  plaintiffs  are  husband  and  wife. 
The  plaintiff  Qeorge  W.  Worlty  purchsaed 
the  land  from  Asa  Scott,  who  (his  wife  Join- 
ing with  bim)  cm  tbe  20th  day  of  May.  1878. 
executed  to  plaintiff  George  W.  Worley  a 
deed  of  general  warranty  therefor.  Soon 
Uiereafter  pUUnttffs  and  their  children  moved 
upon  the  land,  and  lived  there  and  occupied 
It  as  their  homestead  nntU  dispossessed  on 
3ftay  20, 1807.  In  order  to  raise  maaej  to  pay 
off  a  loan  upon  the  land,  plaintiffs  borrowed 
from  William  F.  Werley.  a  teother  of  George 
W.  Woriey,  sevnal  hundred  dollars,  and,  tor 
the  purpose  of  securing  Its  payment,  on  tbe 
11th  day  of  February.  188B,  conveyed  to  Um 
the  land.  Thereafter  the  plaintiff  Mrs.  Wor- 
ley acquired  from  her  father's  estate  about 
$1,700.  otit  of  whldi  was  paid  the  debt  to 
William  F.  Worley,  who  then  conveyed  flie 
land  to  her  by  deed  dated  May  2.  1800.  and 
acknowledged  on  February  15,  18Qi.  On 
March  4,  18U1,  tbe  Nichols  &  Shepard  Com- 
pany obtained  Judgment  In  the  circuit  court 
of  Linn  county  against  WiUIam  Woriey.  .the 
plaintiffs*  son.  for  91.374.ttO  and  costs;  and 
thereafter,  on  January  le.  1894,  an  exeeuttoo 
was  Issued  on  said  Judgment,  and  the  land 
In  question  levied  on  as  the  property  ot  said 
William  Worley,  the  Judgment  defendant, 
and  under  said  levy  tbe  sheriff  sold  said 
land,  and  executed  to  the  purchaser,  the 
said  B.  C.  Nichols,  a  sfaerlfTs  deed  ther^or. 
mider  the  claim  of  titie  acquired  hy  aaJd 
purchase  and  sheriff's  deed,  the  -said  &  O. 
Nich4^  sued  tbe  said  Geoi^  W.  Worley  la 
ejectment  for  possession  of  said  land,  and  oa 
June  6.  1896,  Judgment  by  default  Was  ren- 
dered In  the  circuit  court  of  said  linn  connty 
in  said  cause  In  favor  of  the  plaintiff  and 
against  said  defendant  for  posssssloik  ot  It, 
and  tor  damages  aa&  tents;  and  Tlrtne 
of  an  alias  writ  ot  possessl«i  Isened  <m  said 
Ju^ment  the  sheriff  ot  said  county  removed 
fnnn  said  premises  and  dtqtosseaaad  the  said 
Geoxte  W.  Worley  and  bis  wife  and  three 
other  persona,  and  placed  ssld  £.  C.  Xicbola 
in  possession.  After  being  so  dispossessed, 
the  plaintiffs,  George  W.  Worley  and  Hen- 
rietta Worley,  his  wife,  on  June  24,  1807,  in- 
stituted this  action  for  the  possesition  ot  said 
prMalses.  Tbo  case  was  tried  by  court 
a  Jury  being  waived,  who,  at  tt»  Instance 
of  plaintiffs,  and  over  the  otajection  and  ex- 
ception of  d^endants.  declared  the  law  to 
be  as  firilows:  "(1)  If  the  court  find  from 
the  evidence  that  the  plaintiffs  ai*  husband 
and  wife,  and  that  soon  after  tha  glalntlff 
Qeoige  W.  Worley  purchased  the  land  In 
question  and  obtained  his  deed  danto  dated 
May  30,  1878.  read  In  evidence  Oegr  took 
possesslfMi  of  the  premises  In  question,  and 
thereafter  continuously  occupied  the  same 
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homesteader  does  not  lose  bis  right  as  such, 
aa  to  third  parties,  by  mortfai^g  hla  home- 
stead; but,  so  Umg  as  he  occupies  It  a< 
such  with  bis  family,  it  Is  exempt  from  at- 
taehmeot  and  sale  under  execution.  If  not  In 
excess  ot  the  value  and  extent  prescribed  by 
statute,  fta  to  all  creditors,  aave  and  exc^ 
the  mortgagee  and  those  claiming  nnter 
him.  But  even  if  the  deed  the  plaintiff 
Gteorge  W.  Wwley  to  William  F.  Worley 
passed  the  title  to  the  land  to  him,  the  title 
tf  as  defeasible,  and  that  deed  did  not  render 
the  land  subject  to  sale  under  execution 
against  even  Gtewge  W„  and  tiie  reconvey- 
ance by  William  F.  to  ICrs.  Worley  vested 
the  legal  title  In  ber,  so  ttiat  tn  any  event  he 
otmed  the  equitable  title  to  the  premises  and 
occupied  tbem  as  a  homestead  until  It  was 
conveyed  by  William  F.  to  Mrs.  Woriey,  aft- 
er which  plaintiffs  still  continued  to  occupy 
the  land  with  their  family  as  a  homestead; 
and  at  no  time  after  the  plaintiff  George  W. 
Woriey  acquired  title  to  the  land,  and  moved 
onto  and  began  to  occupy  It  as  a  homestead, 
was  It  ever  subject  to  attachment  and  sale 
under  execution  against  him  (section  S616, 
Rev.  St  1889),  nor  was  It  after  she  acquired 
tlUe  thereto. 

The  seventh  declaration  of  law  asked  by 
defendants  was  correctly  refused,  for  the 
reason  t^t  It  assumed  that  WllUam  F.  Wor- 
ley and  William  Worley  were  one  and  the 
same  person,  and  asked  the  court  to  declare 
the  law  to  be  that  the  deed  from  Gteo^  W. 
Worley  to  William  F.  Worley  of  date  Feb- 
ruary 11,  188&.  transferred  absolutely  all 
homestead  right  that  George  W.  Worley  had 
in  the  laud  to  one  William  Worley,  when 
the  evidence  showed  that  they  were  different 
penons;  that  is,  that  William  F.  was  the 
brother  of  George  W.,  and  William  his  son. 
State  T.  Bfason,  96  Ho.  550.  10  S.  W.  170: 
Comer  v.  Taylw,  82  Mo.  311.  Besides,  this 
identical  question  was  presrated  by  the  sec- 
ond declaration  of  law  ^ven  In  behalf  of 
plaintiffs,  and  the  court  found  adversely  to 
the  posltltm  taken  by  defmdant  and  tiiat 
finding  was  In  accordance  with  the  evidence. 

Defendant  Nichols  claims  title  under  the 
plaintiff  George  W.  Worley  by  virtue  of  a 
sherllTs  deed  to  him  made  In  pursuance  of  a 
sale  by  said  aherlff  under  an  execution  Is- 
sned  upon  a  Judgment  rendered  In  the  cir- 
cuit court  of  Linn  county  In  favor  of  the 
Mcbola  ft  Shepard  Company,  and  against 
WllUam  Worley,  who,  defendants  contend, 
derived  titie  from  the  plaintiff  George  W. 
Worley.  It  was  not  necessary,  therefore.  In 
order  to  plaintUfs*  recovery,  that  they  should 
In  the  first  instance  show  any  title  to  the 
land  prior  to  the  execution  of  the  deed  from 
Asa  Scott  and  wife  to  the  plaintiff  George 
W.  Worley  on  May  20,  1878.  Holland  v. 
Adair,  65  Mo.  40;  Butcher  v.  Rogers,  00  Mo. 
138;  Miller  v.  Hardin,  M  Mo.  546;  Grandy 
V.  Oasey,  03  Mo.  686,  6  S.  W.  S76;  Charles 
V.  Patch.  87  Mo.  460;  Pinch  v.  Ullman.  106 
Mo.  255, 16  S.  W.  803.  And,  It  having  there- 


after been  occupied  as  a  homestead  by  plain- 
tiffs. It  was  exempt  from  sale  and  execntUin, 
and  defoidant  Ntehola  acquired  no  tltte  to  It 
by  the  sheriff's  deed.  But  whether  the  land 
was  the  hcunestead  of  plalntlflte  or  not  It 
was  the  property  of  one  or  the  other  of  them, 
and  was  not  for  this  additional  reason,  sub- 
ject to  sale  nndw  the  execntton  against  their 
son  William  Worley;  hence  defendant  •Nich- 
ols acquired  no  title  thereto  by  his  purchase 
at  tiie  sheriiTa  sale. 

There  was.  we  think,  no  error  committed 
in  refusing  declaratlona  of  law  asked  by  de- 
fendants, nor  In  giving  declaratSfma  of  law 
<m  the  part  of  plaintiffs.  Kor  was  levmlble 
errOT  committed  In  the  admission  of  evldmce. 
There  was  sulBclait  evidence  to  Justify  the 
Judgment  of  the  court  with  respect  to  the 
amount  of  dam^ea,  as  well,  also^  as  to  the 
monthly  rents  and  profits,  and  tb&  Judgment 
should  not  be  reversed  upon  ^ther  of  those 
grounds.  Fmdlng  no  reversible  error  In  the 
record,  the  judgment  Is  affirmed. 

SHERWOOD,  P.  X.  and  6ANTT,  con- 
cur. 


REDLAND8  ORANGE  GROWERS'  ASS'N  v. 

GORMAN. 

(Supreme  Court  of  Missoari,  Division  No.  2 

MaKh  26.  1901.) 
BALES-SHIPHBNT— STIPULATION  AS  TO  DATS 
— WAHRANTT— WAIVBR-DAHAGB8. 

Where  plaintiff,  who  had  contracted  to  ship 
oranges  to  defendant  not  later  than  a  speafied 
date,  shipped  them  at  a  later  date,  and  thfj 
were  accepted  by  defendant  without  protest, 
the  price  having  fnllen  in  the  meantime,  de* 
fendant  did  not,  by  such  acceptance,  waive  his 
claim  for  damages  for  the  breach  of  the  con- 
tract, since  the  stipnlation  as  to  the  time  of 
shipment  was  a  warranty. 

Appeal  from  St  Lonls  circntt  court;  Leroy 
B.  Yalliant,  Judge. 

Action  by  the  Redlands  Orange  Growers' 
Association  against  John  Gorman.  Judg* 
ment  for  defendant,  and  plaintiff  appealed. 
Certified  from  the  St  Louis  court  of  appeals, 
on  affirming  a  Judgment  allowing  defendant's 
counterclaim,  on  certificates  of  conflict.  Af- 
firmed. 

U  R.  Wllfley.  for  appelUmt  D.  P.  Dyer, 
t<x  respondent 

OAMTT,  J.  mis  causs  has  been  eertlfled 
to  this  court  by  the  St  liouls  court  of  ap- 
peals because  Judge  Bond,  one  of  the  Judges 
of  said  court,  considered  the  opinion  of  the 
majority  of  the  Judges  of  that  court  to  be 
In  conflict  with  a  decision  of  this  court  The 
facts  appear  In  the  t^nlon  of  Judge  Biggs. 
His  opinion  is  as  follows:  ■ 

"The  idalntiff  sues  fOr  four  hundred  and 
elgbty-sls  dollars  and  fifty  coits.  Hie  de- 
fendant set  up  in  his  answOT  a  counterclaim 
for  four  hundred  and  fifty  dollars  as  damages 
growing  out  of  the  failure  ot  the  plaintiff  to 
ship  the  goods  within  the  time  stipulated  In 
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the  contract  A  Jury  was  waived,  and  the 
cause  rabmltted  to  the  coort  on  tbe  follow- 
ing agreed  statement  of  facta:  The 
plaJntlCT  ia  a  corporation  organized  under  tbe 
lam  of  tbe  atate  of  Oallfomia.  Tbe  defend- 
ant la  a  citiaen  of  tbe  state  of  MiBsoarl.  and 
a  resident  of  the  city  of  St  Lonla.  and  en- 
gaged In  tbe  bnalneSB  of  a  merchant  at  said 
dty  nnder  tbe  name  and  style  of  John  Gor- 
man &  Bro.  (2)  On  the  19tb  day  of  Decem- 
ber, 1896,  the  plaintiff  contracted  to  sell  to 
tbe  defendant  two  car  loada  ot  oranges,  to 
wit  one  car  to  contain  three  hundred  boxes 
of  fancy  Bedland  naval  orangea,  at  tbe  price 
of  two  dollars  and  fifty  centa  per  box;  tbe 
other  car  to  contain  three  hmidred  boxes  of 
fancy  Redland  seedling  oranges  at  tbe  price 
of  one  dollar  and  seventy-flTe  centa  per  box. 
<3)  Tbe  plalntllT,  at  the  time  of  said  sale, 
specially  agreed  with  the  defendant  as  part 
of  said  contract  to  deliver  said  oranges  free 
on  board  of  railroad  cars  at  Redlands,  Cali- 
fornia, and  to  cause  the  same  to  be  shipped 
to  the  defendant  not  later  than  December 
21, 1886,  as  the  defmdant  detired  the  oranges 
at  8t  Louis  as  early  as  possible,  of  which 
tbe  plaintur  was  at  the  time  of  said  contract 
informed.  (4)  Tbe  said  oranges  were  not 
delivered  on  said  cars  by  the  plaintiff  on  tbe 
12lBt  of  December,  1895,  and  were  not  shipped 
to  the  defendant  on  that  date,  but  said  or- 
anges were  (without  the  knowledge  or  con- 
sent of  tbe  defendant)  delivered  by  plalnticr 
on  board  of  cars  at'  Redlands,  and  by  blm 
caused  to  be  shipped  to  the  defendant  on 
tbe  2Sd  and  24th  days  of  December,  1895. 
One  of  said  cars  being  loaded  and  shipped 
on  tbe  33d  and  the  other  on  tbe  24th  day  of 
December,  1896.  (5)  At  tbe  time  when  said 
oranges  arrived  at  St  Louis,  and  when  they 
were  delivered  to  the  defendant  the  market 
value  of  said  oranges  was  four  hundred  and 
fifty  dollars  less  than  It  was  at  any  time 
at  which  said  oranges  would  have  arrived  at 
St  LonlB,  or  at  which  tbey  would  have  been 
delivered  to  the  defendant  If  tbey  had  been 
shipped  within  the  time  provided  by  said 
contract  (6)  The  defendant  received  notice 
by  letter  from  the  plalntlfT  two  days  prior  to 
the  arrival  of  said  orangea  in  St  Louis  of 
the  dates  at  which  the  same  had  actually 
been  delivered  at  and  shipped  from  Red- 
lands.  California.  (7>  Upon  the  arrival  of 
said  oranges  at  St.  Louis,  the  defendant, 
having  notice  of  shipment  as  aforesaid,  ac- 
cepted tbe  same  without  objection  or  pro- 
test (8)  Tbe  contract  price  of  the  oranges 
actually  shipped  as  aforesaid  amounted  In 
tbe  aggregate  to  tbe  sum  of  $1,236.  The  de- 
fendant bad  paid  to  plaintiff  of  said  amount 
tbe  sum  of  (740.50,  and  refused,  and  still 
refuses,  to  pay  the  balance,  to  wit  $486.50. 
being  the  amount  herein  sued  for.  (9)  It  is 
agreed.  If  tbe  defendant. is  entitled  to  any 
damages  on  his  counterclaim,  tbe  amount  of 
|t400  shall  be  allowed  therefor,  and  In  such 
case  tbe  Judgment  shall  be  in  favor  of  plain- 
tiff tor  t36JiO  and  costs;  otherwise,  tbe  judg- 


ment shall  be  for  $486,  wltb  Interest  from 
tbe  1st  of  Janoary,  1890,  and  eosta.*  Tlia 
court  allowed  tbe  defendant's  counterclaim, 
and  rendered  Judgment  In  favmr  ot  plaintiff 
for  $36.50,  and  for  costs.  Tbe  idalntiff  baa 
appealed. 

"The  position  of  the  appellant  is  that 
when  goods  are  delivered  out  of  time,  and 
tbe  vendee  accepts  them  without  protest  he. 
thereby  waives  his  right  to  damages  result- 
ing from  the  breach  of  tbe  contract,  except 
where  tbe  goods  are  accepted  of  necesslly; . 
that  Is,  where  tbe  surrounding  drcumstancea 
are  sucb  as  to  make  It  necessary  for  him  to 
accept  In  order  to  avoid  the  accumulation 
of  much  greater  damage.  We  cannot  accede 
to  this  view  of  the  law.  We  believe  the  law 
to  be  that  where  time  Is  made  tbe  essence 
of  the  contract  delay  beyond  the  stipulated 
time  In  tbe  shipment  or  delivery  of  goods 
does  not  preclude  tbe  vendee  from  accepting 
them.  If  be  does  so,  and  Is  damaged  on  ac- 
count of  tbe  delay,  and  be  has  paid  the  pur- 
chase money,  he  may  bring  this  action,  and 
recover  his  damage.  If  be  has  not  so  paid, 
be  may  recoup  his  damage  when  sued  for 
tbe  purchase  price.  The  authorities  treat 
sucb  a  stipulation  In  the  name  of  a  warran- 
ty or  condition  precedent  that  tbe  goods 
will  be  shipped  or  delivered  witbln  the  stipu- 
lated time.  Beach,  Mod.  Com.  Law,  {  616. 
To  bold  that  in  sucb  case  an  acceptance  out 
of  time,  without  objection  or  protest.  Is  a 
waiver  by  the  vendee  of  his  claim  for  dam- 
ages resulting  from  the  violation  of  the 
agreement  is,  to  our  minds,  unreasonable. 
With  equal  reason  It  could  be  said  that, 
where  goods  are  bought  with  an  express 
warranty  of  quality,  and  goods  of  an  infe- 
rior quality  are  accepted  by  the  vendee, 
be  thereby  waives  his  right  to  r^y  on  the 
warranty.  All  of  the  authorities  are  against 
that  proposition.  Our  views  find  ample  sup- 
port in  the  authorities.  Lord  Blackburn,  in 
his  work  on  Contracts,  states  tbe  law  on  the 
subject  as  follows:  'When  tbe  contract  was 
to  deliver  goods  at  a  certain  date,  and  that 
date  is  passed,  tbe  vendee  may  accept  tbe 
goods,  and  bring  his  action  for  any  damages 
he  may  bave  actually  suffered  in  conse- 
quence of  the  late  delivery.  He  does  not  by 
accepting  a  late  delivery,  waive  any  claim  he 
may  bave  for  damages  arising  from  tbe  de- 
lay; Just  as  where,  by  accepting  goods 
which  were  not  up  to  the  warranted  quality, 
he  does  not  waive  bis  right  to  damages  toe 
breach  of  warranty.'  Hare  on  Contracts 
states  tbe  rule  thus:  ^Vben  tbe  thing  ten- 
dered under  an  executory  contract  differs 
as  regards  time,  quality,  amount,  or  kind 
from  what  the  buyer  agreed  to  receive,  it 
may  be  declined,  and  the  breach  treated  as 
entire,  or  It  may  be  accepted  aa  so  much 
on  account  of  what  the  contractor  agreed  to 
do  or  render,  and  an  action  brought  for  the 
amount  by  which  tbe  performance  falls 
abort  of  the  inromlse.*  This  statement  of  the 
rule  la  subject  to  the  qnallflcation  that  time 
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mtist  be  of  the  essence  of  the  contract,  and 
there  must  be  an  express  warranty  as  to*  the 
quality  of  the  goods.  In  the  ease  of  Dlg- 
nan  v.  Spurr,  8  Wash.  315,  28  Pac.  529,  the 
Bupreme  court  of  the  state  of  Waahiogton 
had  the  question  before  it.  The  court  said: 
'Counsel  contended  that  appellant  waived  no 
right  to  damages  arising  out  of  any  delay  In 
delivering  the  brick  by  respondent  notwith- 
standing they  were  accepted  at  a  later  date 
than  that  fixed  for  their  delivery  by  the 
agreement  between  the  parties;  and  we  are 
Inclined  to  the  opinion  that  the  objection  ia 
well  founded.'  So,  In  the  case  of  Whalon  t. 
Aldrick,  8  Minn.  340  (Gil.  305),  the  supreme 
court  of  Minnesota  says:  The  defendant,  as 
the  case  shows,  was  entitled  to  have  the  logs 
In  St  Croix  boom  in  1867.  BIx  or  seven  hun- 
dred thousand  feet  of  them  were  not  so  de- 
IiTei*ed,  but  were  delivered  the  next  year, 
and  received  by  the  defendant  This  ac- 
ceptance did  not  cut  off  any  claim  the  de- 
fendant had  for  the  nondelivery  of  the  logs 
at  the  contract  time,  but  enters  as  an  element 
Into  the  question  of  whet  damages  he  was 
entitled  to  recover.'  In  the  case  of  McMaa- 
ter  V.  New  York,  108  N.  T.  563.  15  N.  B.  417, 
the  court  says:  The  contention  that  where 
there  Is  a  breach  of  contract  by  one  party, 
and  the  other  thereafter  is  permitted  to  per- 
form the  same  in  part,  receiving  the  contract 
price  for  such  part  performance,  the  Injured 
party  thereby  waives  or  releases  hie  right 
to  damages  for  the  breach,  has  no  foundation 
in  reason  or  authority.  It  Is  undoubtedly 
the  rule  that,  where  one  party  to  a  contract 
breaks,  the  othM  party  may  stop,  and  re- 
fuse further  performance.  But,  instead  of 
doing  80,  he  may  perform,  so  far  as  permit- 
ted, and  then  claim  the  damages  he  has  suf- 
fered from  the  breach.*  In  Bogby  v.  Walker,. 
78  Md.  239,  27  Atl.  1033,  the  supreme  court 
of  Maryland  said:  'Mere  acceptance  of  the 
lumber  after  the  expiration  In  the  agreement 
for  Its  delivery  was  not  of  Itself  a  waiver 
of  the  breach  committed  by  the  failure  to' 
deliver  It  according  to  the  terms  of  the  con- 
tract; nor  did  such  an  acceptance  preclude 
the  vendees  from  subsequently  suing  to  re- 
cover f3ie  damages  resulting  to  them  by  rea- 
son of  the  nondelivery  from  the  time  of  de- 
fault up  to  the  date  of  acceptance,  nor  from 
recouping,  when  sued  by  the  vendors,  those 
damages  against  the  letter's  dalm  for  the 
purchase  money.'  Bo,  In  Van  Winkle  v. 
Wltkfns,  81  Ga.,  loc.  dt  104,  7  S.  644,  the 
supreme  court  of  Georgia  expressed  the  same 
view.  It  said:  *It  was  urged  In  the  argu- 
ment that  receiving  the  material  was  a  waiv- 
er both  oT  Its  defects  and  of  damages  result- 
ing from  Its  nondelivery  In  due  time.  Why 
so?  •  *  •  Under  the  circumstances  there 
was  no  obligation  to  return  the  machinery, 
or  to  offer  to  return  It.  •  •  •  As  to  t!he 
damages  resulting  from  delay,  these  had  al- 
ready been  sustained  when  the  mill  was  re- 
ceived. Its  reception,  In  so  far  as  It  affected 
cm  at  bU,  conld  only  hinder  man  ftom  ac- 


cruing. It  certainly  i^uld  not  increase  them. 
There  was  no  Inconsistency  between  recep- 
tion of  the  machlDery  and  retentltm  of  the 
claim  for  damages  on  account  of  dday  to 
famish  it  by  the  time  stipulated.  To  hold 
that  then  was  a  waiver  by  ImpUeatl« 
would  b«  very  unreasonable.*  To  the  same 
effect  is  Oaylord  v.  Karst  (Com.  PI.)  17  K.  T. 
Supp.  720.  In  the  case  at  bar  It  was  stipu- 
lated that  the  oranges  should  be  shipped  not 
later  than  the  Slst  of  December.  Was  the 
time  of  shipment  intended  to  t>e  of  the  es- 
sence of  the  contract  r  If  so,  then  the  stipu- 
lation must  be  construed  as  a  warranty  or 
condition  precedent,  and  not  a  mere  repre- 
sentation. The  doctrine  of  fbe  foregoing 
cases  must  rest  on  this  distinction.  On  no 
other  principle  can  they  be  diatlnffnished 
from  the  cases  which  hold  that  fn  the  ab- 
sence of  an  express  warranty  aa  to  qnality 
en  acceptance  of  goods  of  en  Inferior  qnality 
to  those  bargained  for  will  be  held  to  be  a 
waiver  of  the  breach  of  tbe  contiKct.  'In 
determining  whether  stipulations  as  to  the 
time  of  performance  of  a  contract  of  sale 
are  conditions  precedent  the  court  ae^s  to 
discover  the  intention  of  the  partlea;  and. 
if  time  appears,  from  the  language  need  and 
the  circumstances,  to  be  of  the  essence  of  the 
CMttract,  stipulations  in  regard  to  It  will  be 
held  conditions  precedent.'  Beach,  Mo4. 
Com.  Law,  S  61S.  There  is  no  difficulty  In 
determining  the  question  In  the  present  case. 
It  was  the  evident  purpose  and  intention  of 
the  parties  that  the  shipment  should  be 
made  at  the  stipulated  date,  so  that  the 
oranges  might  reach  St  Louis  In  time  for  de- 
fendant to  get  the  advantage  of  the  better 
prices  for  such  fruit  which  usually  prevails 
at  the  beginning  of  the  holidays.  The  am>el- 
lant  cites  in  support  of  its  position  Bock  v. 
Healy,  8  Daly,  166.  That  case  declares  the 
law  as  appellant  contends.  The  opinion  does 
not  attempt  to  discuss  the  question  on  prin- 
ciple, but  merely  decided  that,  where  goods 
are  delivered  out  of  time,  the  vendee,  by  ac- 
cepting them  without  protest,  waives  his 
claim  for  damages  tor  breach  of  the  coo- 
tract  The  other  authorities  relied  on  hold 
that  in  executory  contracts  for  the  sale  of 
goods,  if  there  Is  no  express  warranty  a«  to 
kind  or  quality,  the  vendee  must  examine 
the  goods  promptly,  and.  If  they  are  not  ac- 
cording to  contract  he  must  return  to  the 
vendor.  Falling  in  this,  he  win  foe  feeld  to 
hare  waived  his  objection  to  the  quality  of 
the  goods.  This  we  concede  to  be  the  law, 
but  we  deny  Its  application  In  the  pre»eBt 
case.   The  Judgment  will  be  affirmed. 

"Judge  Bland  concurs  in  ttils  opinion  as 
written.  Judge  Bond  dissents,  and  is  of  t&e 
opinion  that  the  decision  Is  opposed  to  that 
of  the  supreme  court  In  the  case  of  Eetel  v. 
Railroad  Oo.,  S6*Mo.  282.  The  caaae  wffl 
therefore  be  certified  to  the  anpremc  cotnt 
for  final  determlnatton." 

In  our  opinion,  the  taw  Is  correctly  ruled 
by  the  meJ(Hlty  of  tiie  comt  of  appeals.  Aa 
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said  bj  flie  tnttemm  cout  of  tbe  nnlted 
statM  NOrrinctOB  r.  Wright,  116  U.  8. 
18S,  «  «np.  Ct.  12,  »  L.  Ed.  866:  tiie 
contnets  of  modiants,  time  to  of.  tte  es- 
seocb  *  *  *  A  lUtKnent  dercrlptlTtt  «C 
tb«  aobfeetflutter,  or  irf  boom  material  In- 
<Hdent  Bwh  u  tke  ttne  or  pUea  of  alilp- 
ment  la  ordinarily  to  be  rtgmrdod  u  a  war- 
ranty in  Che  «enM  m  whleb  tbat  term  Is 
uaed  In  insuraoco  and  maritime  law;  that  Is 
to  aay,  upMi  the  fallnre  of  or  Bonperform- 
Jiiico  «f  vhleh  the  party  aggrieTed  may  repa- 
dlatc  the  whole  contract"  1  Beaeh,  Mod. 
Out  p.  744,  i  616,  adopts  Mr.  Justice  Grays 
language  as  the  law  in  inch  Gases.  As  shown 
by  Jodge  Biggs'  opinion,  such  a  stipniatlon 
la  regarded  by  th9  conrti  as  a  warranty,  and 
the  rale  is  well  settled  that  the  stipulation 
Is  a  wanrnn^  as  to  the  time  of  deliTsry,  and 
the  vendee  may  receive  13m  goods  after  the 
stipulated  time  of  dellTefy,  and.  If  he  has 
paid  the  parchnie  money,  may  maintain  his 
action  tor  the  damages  occasioned  by  the 
breach,  «r.  If  he  has  not  paid  for  the  goods, 
may  recoup  the  amount  of  hto  damages  out 
of  the  purchase  price.  The  difference  In 
oplnloB  between  the  judges  of  the  court  of 
appeals  la  based  upon  the  different  views 
they  entertain  as  to  the  character  of  the 
stipulation  as  to  time.  We  think,  with  the 
majwtty.  It  Is  a  warrant.  As  to  the  esse 
of  ICstel  T.  Railroad  Co.,  66  Mo.  262,  we 
think  K  Is  plain  that  the  wvlver  of  the  time 
In  that  case  was  aA  e:q»re8S  waWnr  of  the 
time  before  the  dsHvery  began,  aad  a  cmi- 
oeqnesit  estc^pel  of  tbe  defendant  nndw  the 
facts  to  complain  of  the  failure  to  deHrer  at 
the  tb&e  specified  In  tbe  contract,  whereas 
the  eases  dted  by  Judge  Biggs  deariy  dem- 
eostrate  that  the  mere  receptl<m  of  the 
goods  wltbont  ^x>test  or  objection  Is  not  a 
waiver  of  the  breach  committed  by  the  fail- 
ure to  deliver  ttie  oranges  according  to  the 
contract  The  judgment  of  the  circuit  court 
Is  afflrned,  and  the  (H^bUon  ot  Judge  Biggs 
adopted.  AUcMtew. 


TOEBBRT  T.  JEFFREY. 
(Supreme  Court  of  Missouri,  Dirialon  No.  1. 

March  12,  1901.) 

PARTNERSHIP— LOSSES— EQniTT--JURISDIO- 

TtON. 

1.  Where  A.  fonlsbcd  B.  with  mon^  to  iray 
apples  at  a  certain  price,  B.  to  put  in  his  time 
and  certain  contracts  of  purchase,  and  the  two 
to  share  tbe  net  profits  equally  after  all  ex- 
peoiies  were  paid  and  A.  reimburaed  for  his 
ootlar,  a  partnership  existed  Iwtween  ^em, 
tkottife  ttothing  was  said  as  to  tlie  losses. 

2- A  court  j>f  equity  is  not  deptifed  of  jnris- 
ffictlon  of  a  suit  between  partners  to  wind  up  a 
partnership  businefls  by  the  fact  that  a  part  of 
the  partoMshlp  iKoperty  Is  stored  In  another 
stats. 

Appeal  fmn  dreolt  court.  Saline  county; 
JUebaid  riflhS,  Judge. 

Salt  by  WUHam  Torbcrt  against  Sobot 
JeSmy.   V^om  am  order  nefoslng  to  reroke 


an  lnt«locntory  osdw  appointing  a  seeetver, 
datendant  appeals.  Affirmed. 

Stewart  Taylor,  for  appellant  Wallace  & 
Wallace,  for  respondent 

BOAOS.  P.  J.  This  Is  an  appeal  turn  «b 
order  ot  the  circuit  cowt  of  SaUne  coaatr 
refusing  to  revoke  an  Interlocutory  «d«r  of 
said  court  appointing  a  receiver.  The  action 
in  which  the  wder  was  made  was  for  the  aet- 
tiement  of  a  partasrshlp  aocotat  ood  ttie 
propwty  In  jthe  poaseatlon  eC  tiie  defwdaot. 
of  which  a  receiver  ma  appointed,  was  al- 
leged partnership  pn^rty.  nw  main  ques- 
tion In  the  case  la  whether,  aa  to  tiiat  prop- 
erty, the  plaintiff  and  defendant  were  par^ 
n«a.  The  raly  direct  evldaDce  as  to  the  al- 
leged coatmct  of  partneiship  is  that  ot  the 
parties  thems^ves.  taken  by  deposition. 
Tbat  of  tfte  defendant  was  first  read.  His 
tssthnumy  on  that  subject  is  as  Ci^hnra: 
Mr.  Jaflrey,  I  will  g«t  you  to  state  what 
you  consider  the  contract  between  you  and 
Mr.  Torbert  to  be.  A.  How  do  you  mean 
tbat?  Q.  Just  what  you  owslder  tiiat  con- 
tract as  to  buying  those  apples  at  Orriek,  Mis- 
souri, to  Ik  between  you  and  Mr.  TocbvtL 
A.  Why.  In  the  fljst  plaoa,  be  oame  to  me, 
and  said  he  had  some  contracts  In  Orrick, 
MlssMirl,  or  m  tbe  nolgfaborbood.  tot  so 
many  apples  from  certain  parties;  and  aftor 
a  lot  of  talk  about  it  and  falm  asking  me 
fonr  five  times  to  go  in,  I  consented  to  ad- 
vance him  not  t*  exceed  fl.lO  a  barrel,  and 
wbatevor  net  praflts  time  waa  after  all  «- 
pause  was  paid,  he  was  to  have  one-half  of 
It  Q.  Your  contract  was,  then,  that  tSie  pay 
he  waa  to  get  waa  to  be  half  what  net  profits 
that  wmld  bo  realised  sfter  all  m)aueB 
were  paid?  A.  Tes,  air.  He  had  «  Cfatraet 
with  those  parties  ft>r  f  LOO  a  iMrrel,  and  he 
said  he  would  put  la  his  time.  *  *  *  Q. 
How  were  they  billed  when  they  were 
shipped  to  Kansas  City  by  him?  A.  To  Jef- 
frey Oommisslon  Company.  Q.  And  ]were 
stored  ImmedlatHr  at  Armour's?  A.  At  Ar- 
moinr's;  yes,  shr.  Q.  Was  anything  evor  said 
between  yon  and  Mr.  Torbert  at  that  time 
with  referoice  to  his  having  any  sar-so  wltii 
reference  to  tbe  apples  or  their  sale?  A.  Tea. 
sir;  he  had  no  right.  Q.  Just  state  what 
woa  the  agreemoit  with  reterence  to  the 
handllDg  of  the  apples  between  you  and  Mr. 
Torbsrt  A.  That  I  had  absolute  say  abMt 
It  until  they  were  all  sold,  and  to  give  him 
half  of  tbe  proceeds  after  all  tlie  ezpenaea 
were  taken  out  «n  a  cotaln  amount  of 
them.  Q.  Nov,  did  he  eva*  att«npt  to  in- 
terfm  with  tiie  management  of  tbe  apples 
prior  to  the  bringing  of  the  suit— prior  to 
Mr.  Wallace  coming  down  to  see  yon  a  few 
days  before  tiie  salt  was  brought?  A.  Hover. 
Q.  Did  he  ever,  prior  to  Mr.  Wallace' b  visit 
above  referred  to.  lathnate  In  any  manner 
a  dcslw  to  have  a  voice  Jo  the  numagemant 
and  control  of  tiieae  annles?  A.  Kavar. 
*  •  •  Q.  &i  the  esnvematlon  In  mrtdog 
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this  contract,  what  was  said  witb  reference 
to  Mr.  Torbert  having  any  say  as  to  the  man- 
agement of  these  apples?  A.  At  the  com- 
mencement of  It?  Q.  Yes.  A.  At  the  com- 
menceinrat  of  it  I  said  I  would  advance  not 
to  exceed  $1,10  a  barrel.  He  to  draw  on 
me,  when  the  apples  were  loaded,  not  to  ex- 
ceed  $1.10  per  barrd  for  the  apples.  Draw 
on  me  sight  draft,  bill  of  lading  attached. 
That  I  would  handle  the  apples  to  the  best 
advantage.  That  he  was  to  devote  bis  time, 
free  of  cost,  for  his  Interest  In  the  aisles; 
and  be  agreed  to  It  When  he  returned  after 
the  thing  was  all  over,  I  asked  Mm  If  he 
could  not  sell  some  of  them,  and  he  says. 
Ton  have  got  your  money  into  It,  and  you 
can  do  the  beet  you  can  with  It'  •  •  • 
Q.  Now,  you  used  the  expression  that  Mr. 
Torbert  was  to  give  his  time  free,  and  super- 
Intend  the  packing  of  the  apples,  for  his  in- 
t«*est  In  the  apples?  A,  Yes,  sir.  Q.  Do 
you  mean  that  Mr.  Torbert  was  to  have  an 
Interest  In  the  apples  or  In  the  profits?  A. 
In  the  profits.  Q.  If  I  tmderstaud  you.  It 
was  that  agreement  that  he  was  to  be  Inter- 
ested In  one-half  of  the  net  profits,  should 
there  be  any,  In  the  apples?  A.  But  that  was 
not  In  the  apples.  Q.  And  he  was  not  to 
ha.ve  any  voice  in  the  managem^t  or  sale 
of  the  apples?  A.  No;  no."  Hie  testlfiaony 
of  the  plaintiff  on  that  subject  Is  as  fol- 
lows: "Q,  Now,  I  will  get  yon  to  state 
what  the  contract  between  you  and  Mr.  Jef- 
frey was,  or,  rather,  state  fully  the  conver- 
sation relating  thereto.  A.  Yon  mean  pre- 
vious to  the  time— the  day— we  made  the 
contract?  I  cannot  state  exactly  the  con- 
versation,—all  of  It;  but  Mr.  Jeffrey  knew 
that  I  had  some  apples  bought  down  there, 
and  he  had  spoken  about  it  several  times; 
not  in  any  trade  though,  as  I  understood  It 
at  least.  Bat  he  knew  I  had  some  apples 
bought  there,  and  the  morning  that  this 
agreement  was  made  I  was  In  his  office,  and 
he  asked  me  how  many  apples  I  had  down 
there,  and  I  told  him  I  did  not  know;  that  I 
had  those  four  orchards;  and  he  then  want- 
ed to  know  again  what  I  was  to  give  for 
them,  and  I  told  him  what  I  was  to  pay  for 
them,— showed  him  the  contracts  I  had. 
■Well,'  he  says,  'you  have  got  a  pretty  good 
thing  there;'  and  he  wanted  to  know  why 
I  did  not  buy  more.  I  told  him  that  I  did 
not  like  to  take  hold  of  any  more  from  the 
fact  that  1  probably  had  all  that  I  could  han- 
dle, or  something  to  that  effect  and  then 
he  said  that  he  would  like  to  have  ten  thou- 
sand barrels,  and  he- says:  *If  you  have  not 
the  money  to  handle  them,  how  would  you 
like  to  go  In  partners  with  me?  Tou  put  In 
what  you  have  got  and  I  will  furnish  all 
the  money  to  pay  for  them  and  pay  for 
the  handling  of  them.'  I  told  him  that  It 
was  owing  to  what  kind  of  an  arrangement 
we  would  make,  and  he  said  that  he  would 
put  his  money  against  my  time,  and  we 
would  go  partners  on  the  deal.  Q.  Is  that 
■all?    A.  Well,  we  made  the  arrangement 


then  to  go  down  thera  Q.  W^,  now  yon 
have  been  stating  the  preliminary  diacuBslon, 
I  win  ask  you  to  state  now  exactly  what  tbe 
contract  was.  A.  The  contract  was  tiiat  be 
was  to  furnish  the  money,  and  to  pay  for 
the  apples,  and  to  pay  for  the  packing,  and 
that  I  was  to  have  half  Interest  Is  the  busi- 
ness after  he  got  tbe  amount  of  money  he 
put  In  It  Q.  That  was  expressly  understood, 
was  It  that  he  was  to  get  out  what  money 
he  put  In  first?  A.  Well,  he  did  not  say  first 
He  said  after  he  got  what  money  he  had  In 
out  That  was  the  agreement  He  was  to 
have  his  money,  and  then  Z  was  to  have  half 
of  whatever  was  remaining.  Q.  Well,  that 
meant  first  Did  you  not  understand  It  that 
way?  A.  No.  I  did  not  understand  It  to  be 
first  Q.  Now,  I  will  ask  you  to  state  again 
what  the  cwtract  was  with  reference  to  Mr. 
Jeffrey  getting  the  money  he  advanced  out 
of  the  apples.  A.  Well,  the  contract  was 
that  I  was  to  have  a  half  hiierest  in  It  after 
he  got  the  amount  of  money  he  put  In  tbe 
apices.  He  did  not  specify  the  time  he  was 
to  get  It  or  anything  about  that  Q.  Well, 
you  used  the  word  'after,'  did  you  not  which 
meant  that  you  were  to  have  a  half  interest 
In  the  apples  after  he  got  his  money  ont?  A. 
Yes^  he  was  to  get  his  money  that  be  put 
Into  them.  Q.  And  then  you  were  to  be 
equal  partners?  A.  Yes.  Q.  You  were  not 
to  be  equal  partners  before  he  got  bis  money 
out  of  them,  were  you?  A.  Well,  it  was  not 
specified  In  that  way  whether  we  would,  or 
anything  about  that  Q.  Just  state  again 
In  your  own  way.  A.  He  was  to  have  his 
money  out  of  the  apples.  Of  course,  there  Is 
no  dispute  about  that.  Q.  Now,  were  you 
to  share  In  the  apples  or  In  the  profits?  A. 
That  was  stated  Just  as  the  talk  was.  I  do 
not  know  how  you  would  interpret  It  That 
Is  tbe  conversation.  That  Is  the  agreement 
just  as  I  stated  it  that  his  money,  of  couree. 
was  to  be  paid  back  to  him.  Q.  Well  now, 
have  yon  ever  had  any  Idea  that  you  were 
to  share  In  the  apples  themselves?  A.  Why, 
after  he  got  his  money  out  of  them,  I  cer- 
tainly would  share  In  the  apjdes  after  his 
money  came  out  of  that  and  I  consider  my- 
self a  sharer.  *  *  *  Q.  Was  anything 
said  in  the  original  contract  about  where  tbe 
apples  should  be  stored?  A.  I  believe  there 
was  talk  about  It  He  talked  some  about 
the  Kansas  City  Ice  &.  Cold-Storage  Com- 
pany, but  I  believe  he  said  that  he  bad  some 
trouble  with  them,  and  he  would  see  Armour. 
Q.  Was  anything  said  about  your  having  any 
voice  In  the  management  of  the  apples  prior 
to  getting  his  money  out  of  them?  A.  It  was 
not  specified  anything  about  bis  getting  his 
money  out  of  them.  He  did  not  specify  any- 
thing. Q.  Did  you  say  that  Mr.  Jeffrey  was 
to  get  his  money  out  of  the  apples,  and  then, 
after  his  money  was  gotten  out  that  you 
were  to  be  partners  in  what  there  was  left? 
A.  Why,  he  said  nothing  about  his  money 
in  speaking  about  them.  The  word  *after' 
waa  not  used.   He  was  to  have  his  money 
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oat  ttf  tbem.  Q.  Wu  notbSns  aald  abont 
managing  the  apples  before  he  got  his  mon^ 
out  of  them?  A.  In  speaking  about  the  man- 
agement of.lSie  apples  he  did  not  bring  up 
the  qnestlon  of  managing  the  apples.  Q.  I 
irant  7011  to  dirtct  yonr  attrition  solely  to 
the  original  flitt  agreement,  and  ask  70Q  If 
anything  was  aald  at  that  time  about  the 
management  and  control  of  the  apples?  A. 
Yes,  then  was  sometibing  said  about  the 
management  and  control  of  them— about  the 
management  of  them.  Q.  What  was  said? 
A.  In  talking  orer  be  aald  this:  That  when 
he  got  the  apples  packed—  First  he  had 
been  talking  to  me  In  regard  to  handling 
dried  ftnlta,— whether  I  knew  anTthlng  about 
handling  them  or  not,— and  talking  about 
wanting  me  to  go  to  CaHfomla;  and  in  this 
talk  he  said,  'While  70a  are  running  around, 
yoa  can  probably  help  dispose  of  those  ap- 
pies— to  handle  them.'  Q.  Was  that  all? 
A.  Yes,  all  that  was  really  said  about  the 
disposal  or  control  of  them.  *  *  *  Q.  Mr. 
Torbert,  that  contract  which  you  entered 
Into,  there  was  nothing  said  about  Just  the 
profits?  State  Just  Uie  words  now.  A.  The 
words.  Just  as  near  as  I  could  state  them,  I 
have  stated.  Q.  But  I  would  like  to  have 
tbem  again.  A.  In  regard  to  putting  these 
apples  In  41n  regard  to  the  apides  I  had 
boui^t  and  what  we  wm  going  to  buy),  be 
naked  me,— he  says  to  me,  'How  would  yon 
Uke  to  put  In  wlut  you  hare  got,  and  me  fuz^ 
nlsh  the  money  to  pay  for  all  of  them,  and 
the  apenses  of  packing,  and  go  In  partners 
in  the  deal?*  Q.  Now,  Mr.  Torbert.  you 
stated.  I  bellere.  In  the  direct  aaminatl<m, 
that  Mr.  Jeffrey,  when  you  told  him  of  what 
yon  had  down  therer-the  cmtracts  that  you 
had,— that  he  told  you  it  was  a  good  thing? 
A.  Yes,  air.  Q.  Then  tt  was  not  on^  yotur 
labor  that  was  on  your  side,  but  the  con- 
tzacte  yon  had  with  them?  A.  That  wm  a 
part  ct  the  omslderation.  *  *  *  Q.  Mr. 
Torbert,  you  were  here  this  nu»nlng  when 
Mr.  Jeffrey  aald  someBilng  about  you  saying 
to  him  that  be  bad  tha  money  In  there,  and 
for  him  to  get  it  out  I  wish  yon  would  ex- 
plain about  that,  and  state  whether  or  not  it 
is  tme.  A.  I  wanted  to  aell  some  of  the  ap- 
pies.  Talked  to  him  about  it,  and  he  said, 
'No,  do  not  sen  the  No.  I'a  now.  They  are 
going  to  be  high;*  and  he  said,  the  No. 
2'»f  uid  I  aAed  him  what  price  we  had 
beat  put  on  them.  He  said,  'From  92.BO  to 
93.00.'  I  t^  him  that  we  could  not  seU  the 
No.  Srs  then  at  this  price.  He  said  that  the 
Wine  Saps  and  Willow  Twigs  and  Orimes 
Golden  that  were  in  the  No.  2'8  were  as  good 
as  most  of  the  No.  I's  that  was  oa  the  msf^ 
ket  and  that  he  would  not  consent  to  take 
any  less  than  $2.00  to  98.00.  And  as  to  me 
tiling  him  that  he  bad  his  mon^  in  the  ap- 
idea,  and  txx  him  to  get  it  out,  I  never  to3& 
bim  any  such  thing.  I  never  told  him  any- 
thing of  the  kind."  It  further  tLppan  in  the 
evidoice  that  In  pursuance  of  the  contract 
thus  testlfled  to  the  plaintiff  shipped  to  de- 
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fondant  1,600  barrels  of  aisles,  drawing  on 
the  defendant  for  the  purchase  iHrlce  thereof, 
which  drafto  to  the  amount  of  $1,708,  with 
the  fr^ht  and  other  Incidental  expenses, 
amounting  In  the  aggregate  to  over  $2,000, 
were  paid  by  the  defendant  The  aj^^ 
were  stored  in  the  Armour  Oold-Storage 
War^ouse  in  Kuisas  Oty,  Kan.,  a  small 
quantity  at  them  sold  by  tiie  defendant, 
whm  13iia  controreray  arose,  and  this  suit 
was  btooght 

1.  The  character  of  the  ctmtract  between 
the  parties  Is  to  be  deduced  from  this  otI* 
dence.  In  determining  whetba  the  relation 
between  the  parties  constitutes  a  partner- 
ship,  their  Intention  govema,  as  ^t  Inten- 
tion is  dlseloaed.  not  by  parttcnlar  oprea- 
alona,  but  .by  the  nature  and  effect  of  the 
whole  contract  This  case  bekmgs  to  tiiat 
large  class  in  which  thoe  is  an  agreement  to 
share  the  proflta  of  a  venture,  and  nothing 
la  aald  about  the  losses.  "Participation  In 
the  prffifltB  and  loeaes  of  a  Joint  business  or 
undertaking  affmrds  Qie  usual,  and  perhapa 
the  moat  cogent  test  of  the  existence  of  an 
intention  to  form  a  partoenhlp.  An  agree- 
ment for  such  partldpatlon  is  not  however, 
a  conclusive  test  and  does  not  abeolutetr 
constitute  a  partnership  as  a  condualon  of 
law,  if  other  drcumstanees  show  that  no 
partnenlhlp  was  Intended.  It  is  only  prima 
fade  ^Dof,  which  miv  be  rebutted  by  evi- 
dence of  other  fatM  and  drcmnstances." 
17  Am.  &  Eng.  Bnc.  Law,  880a;  Donnell 
T.  Harshe,  Vt  Ma  170;  Mubkt  v.  Brink,  68 
Ma  242;  McDonald  v.  Matney,  82  Mo.  808; 
Newqnpw  Oa  v.  FarrelU  88  Ma  OM;  Caif- 
ton  V.  Howard,  80  Ho.  191.  192,  1  8.  W.  26; 
Thompson  v.  Holden,  117  Ma  119^  22  S.  W. 
900;  1  Bates,  Partn.  H  26,  28.  And  as  a 
community  in  losses  Is  a  necessary  corollary 
of  a  partldpatlMi  in  the  profits,  a  partner- 
ship may  as  weQ  be  predicated  of  an  agree- 
ment to  share  net  pn&ta  aa  of  an  agree- 
taent  to  share  the  proflta  and  losses,  and  the 
same  rule  ai^lies.  Hmce  *^partlcI|iatIon  in 
the  proflta  of  a  business  raises  a  presump- 
tion of  the  existence  of  a  partnership.  This 
presumption  Is  not  conclutive,  but  if  not 
rebutted,  is  sufficient  to  establUh  a  partner- 
ship." 17  Am.  ft  Eng.  Skic.  Law,  8«lb; 
Lengle  t.  Smith,  48  Mo.  276;  FhllUps  v. 
Samnd.  76  Mo.  (SS8;  Bank  v.  Althmeimer. 
91  Mo.  191,  8  a.  W.  808:  1  Bates.  Partn.  I 
30;  Corey  v.  CadweU.  86  Mich.  O70,  49  N. 
W.  611.  When  both  parties  furnish  the  cap- 
ital, and  are  to  share  In  the  pn^ts,  ordinari- 
ly no  question  can  arise  aa  to  the  existence 
of  a  partnership.  "Whea  one  party  contrib- 
utes the  capital  and  the  other  the  labor, 
skill,  w  experience  for  carrying  on  a  Joint 
enterprise,  such  a  combination  constltntes 
a  partnership  unless  something  appears  to 
indicate  the  absence  of  a  Joint  ownership  of 
the  business  and  proflta.  17  Am.  &  Eng. 
Enc.  Law,  pp.  842,  843.  Such  absence  of 
Joint  ownership  is  indicated  when,  from  the 
whole  contract  It  appears  that  ttw  party 
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eontrfbntlng  his  •errlces  Is  to  receive  a  share 
of  the  profits  merely  as  compensation  for  his 
serrlceF,  as  lIIuBtrated  In  some  of  the  cases 
dted.   But  It  does  not  appear  from  the 
fact  that  one  part  of  the  buelnesB  is  to  be 
conducted  hy  one  of  the  parties  and  the  oth- 
er part  by  the  other  party,  nor  by  the  fact 
that  tiie  capital  Is  to  be  returned  to  the 
partner  putting  It  in  before  the  presto  are 
shared.   These  are  but  the  ordinary  Inci- 
dents of  a  partnership.    Applying  these  prbi*  I 
dples  to  the  case  In  band,  after  stripping  I 
this  erldeuce  of  redundant  matter,  and  the  \ 
opinions  and  deductions  of  the  witnesses,  ; 
and  confining  our  attention  to  what  the  I 
parties  actually  said  and  did  In  this  bust  ' 
ness,  we  find  nothing  to  take  it  out  of  the  | 
category  of  an  ordinary  partnership  in  a 
joint  venture,  to  be  conducted  on  Joint  ac- 
count, the  net  profits  of  which  were  to  be 
equally  divided  between  the  partners. 

2.  It  la  suggested  in  brief  of  counsel  for  i 
appellant  that  the  court  did  not  have  Juris-  | 
diction  to  appoint  a  receiver  in  the  caae.  I 
As  this  was  an  action  in  equity  between  ' 
partners  to  wind  up  a  partnership  busiuess  I 
and  to  settie  a  partnership  account,  the  only  I 
basis  for  this  suggestion  seems  to  be  that  j 
the  apples,  a  part  of  the  partnership  prop- 
erty, were  stored  in  the  state  of  Kansas. 
There  is  nothing  in  this  suggestion,  whlcb  Is 
fully  answered  by  the  authorities  cited  by 
counsel  tor  respondent.    The  judgment  of 
the  circuit  court  lefusing  to  revoke  the  in- 
terloeotory  order  appointing  a  receiver  is 
afllrmed,  and  tlie  cause  remanded  to  the 
circuit  court  to  be  proceeded  with  to  final 
judgment   All  concur,  except  MARSHALlL, 
J.,  absent 


TANNIIB  V.  MIS80UBI  PAC.  RT.  00. 
(Supreme  Court  of  Miisonri,  Division  No.  t. 

ICanA  12,  1901.) 
RAn.ltOAIMMrHJUIUn-PBK«>N  NBAB  TRACK 
— OOMTIUBUTOBT  NIiaiJOENCB-FAIL.nRB  TO 
LOOK    OR    LISTBN  —  RBCKLBSSNBS8  AND 
WANTONNESS.  j 

1.  PlaintifT  was  struck  by  defendant's  train  ' 
between  1  and  2  o'clock  in  the  morning,  while 
ataodlnc  in  a  space  seven  or  eight  feet  wide  be- 
tween the  tracks,  at  a  depot  platform.  The 
train  which  struck  plaintiff  was  due  seven 
minutes  later  than  a  standing  train  beside 
which  plaintiff  waa  waiting  tor  passengers  to 
atlcbt  Both  trains  had  been  reported  on  time,  l 
which  fact  plaintiff  intew,  but  the  train  first 
due  arrived  five  miuntee  late.  There  was  room 
between  the  tracks  eo  that  a  pei*Bon  could  stand 
there  unharmed  while  the  trains  passed.  The 
headlight  on  the  incoming  train  was  lighted, 
and  plaintifF  could  have  seen  the  train  bad  he 
looked,  and  beard  It  bad  he  listened.  He  was 
thoronglily  familiar  with  the  time  and  manner 
of  ths  trains'  coming,  being  accustomed  to  meet 
them  as  hotel  porter.  Beld,  that  the  plaintiff 
was  guilty  of  contributoiT  negligence  as.  a  mat- 
ter of  law,  so  as  to  preclude  a  recovery  for  in- 
juries received. 

2.  Defendant's  servants  were  not  guilty  of 
luch  willful,  reckless,  or  wanton  disregard  of 
human  life  as  to  render  defendant  liable  for 
plaintiff's  injarlee  despite  his  contribat<WT  neg- 


ligence, because  Ite  trdn  entered  Of  depot  mt 
a  speed  slightly  in  excess  of  tka  ordlnaBGa,  mad 

the  engineer  couid  hare  seen  the  ^ace  on  which 
plaintiff  was  struck  in  Urns  to  have  stopped 
the  train  before  reaching  It. 

Appeal  from  circuit  comt,  Pettis  eonnty; 
George  F.  Longan,  Judge, 
j     Action  by  S.  P.  Tanner  against  the  MIs- 
j  sourl  Pacific  Railway  Company.   From  a 
judgment  In  favor  of  tibe  plalntHI,  defendant 
axq^eals.  Reversed. 

U,  tu  CUxdy  and  Wm.  8.  Shirk,  tm  an>el- 
lant  X  H.  Bodea,  Sangree  &  isaun,  and 
Barnett  ft  Bamett,  tor  reqKmdent 

BRACB,  P.  J.  This  is  an  appeal  by  the  de- 
fendant from  a  Judgment  of  the  circuit  court 
of  Pettis  county  in  favor  of  the  plaintiff  for 
the  sum  of  $7,000  for  personal  Injuries  which, 
it  Is  alleged  In  the  petition,  were  caused  by 
the  negligence  of  the  plaintiff  In  running  Its 
train  at  a  rate  of  speed  In  excess  of  "ttiat  al- 
lowed by  city  ordinance  and  without  ringing 
its  bell.  The  answer  was  a  general  denial 
and  a  plea  of  contributory  negligence.  At  the 
close  of  plaintiff's  evidence,  the  defendant  de- 
murred thereto,  and  at  the  close  of  all  the 
evidence  renewed  its  demurrer,  and  now  in- 
sists that  the  trial  court  committed  error  In 
not  sustaining  the  demnrrer.  This  contention 
makes  It  necessary  to  determine  the  undis- 
puted facts  in  the  case,  and,  if  upon  them  It 
Is  wen  grounded,  the  necessity  of  considering 
the  other  errors  assigned  Is  obviated. 

The  accident  occurred  on  the  2d  day  of 
March,  1897.  between  1  and  2  o'dock  A.  m.. 
on  the  grounds  of  the  defendant  In  front  of 
Its  depot  In  the  dty  of  Bedalla.  The  depot 
fronts  south,  with  a  wooden  platform  extend- 
ing south  to  the  tracks.  Along  and  In  front 
of  the  platform,  and  on  a  level  wItA  It,  are 
located  five  tracks,  running  east  and  west, 
numbered  1,  2,  8,  4,  5,  from  the  pfatform. 
which  extends  across  and  between  two  or 
three  of  the  tracks.  South  of  the  tracks,  and 
In  front  of  ttie  depot,  Osage  street,  60  feet 
wide,  running  north  and  soutb,  abuts  the  de- 
pot grounds,  and  forms  one  of  the  principal 
approaches  to  the  station,  to  reach  which  all 
five  of  these  tracta  must  be  crossed.  On  the 
northwest  comer  of  Osage  street,  fronting  the 
depot  grounds  and  tracks,  is  the  Pacific  Lunch 
Room.  On  the  night  in  question  the  plaintiff 
was  In  the  employ  of  the  City  Hotel  as  ni^t 
clerk,  and  discharging  the  duties  of  porter  for 
that  hotel.  Passenger  train  No.  9,  coming 
from  the  east  on  track  No.  1,  was  due  at  1:43 
a.  m.  Passenger  train  No.  10,  coming  from 
the  west  on  track  No.  2,  was  due  at  1:50  a.  di. 
The  truck  Is  straight  and  lev^,  and  the  head- 
light of  a  coming  engine  on  It  can  be  seen  a 
half  mile  from  the  place  of  the  accident  The 
bulletin  board  showed  these  tealns  on  time. 
In  fact.  No.  9  came  In  about  five  minutes  late, 
and  No.  10  cm  time.  The  plalntMT,  Im  the  Itae 
of  his  employment  was  in  ttie  Pacific  Luncb 
Room,  awaiting  the  arrival  ot  tibese  trains. 
The  story  of  his  tnjory  Ig  told  br  Um  la  Us 
evidence  aa  tollowa: 
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la  GhM:  **Q.  Toa  may  state  what  70a  did 
■Mtta  jaa  got  there,— to  tbe  luncb  room.  How 
lone  70U  stayed  there,  and  how  you  came  to 
4SO  there.  If  yoa  did,  to  meet  nambor  nine. 
A.  I  weot  over,  and  went  la  tte  ilde  door  to 
•the  lunch  room,  when  we  generally  stopped 
out  of  the  isla  or  eold  weather,  and  mtap  lo 
there  occaahmally  wb«n  tlie  train  Is  not  In 
slcht  or  hear  It  coming.  We  drop  Inside  thae 
.at  the  lestaorant,  and  stop  In  there,  and  talk 
a  few  mlnvtea,  aotU  the  train  oomn;  and 
we  was  all  atandlog  In  there,  talking.  Some 
one  lald  tte  tialn  was  coming.  Q.  Had  there 
been  anything  said  in  there  about  the  bnlle- 
ttns  of  the  two  trains  hetore  fhatT  A^  Well, 
It  was  reported  number  nhie  on  time.  Q. 
How  about  number  ten?  A  Both  on  tUoe; 
that  was  the  report  Q.  ICarked  where,  at 
tlie  boUetla  at  the  depot?  A.  Yes.  sir;  I 
didi^  go  over  mjseU.  but  It  was  r^urted 
thm  amMg  the  had  drlms  and  the  porten 
that  number  nine  and  ten  was  on  time.  Q. 
Now  go  Ml  In  your  own  way.  A  And,  whm 
nomber  nine  was  comhiff  In,— m  beard  it 
coming  tat,— we  all  want  out  I  say.  'Ail;* 
serecal  went  out  Some  went  out  the  tide 
door,  and  some  the  back.  I  went  out  the  back 
door,  and  It  was  ralntaig.  You  have  to  go 
east  a  little  bit  to  get  on  tbe  sldewalk.-1he 
back  door  of  tbe  restauzant—utd  I  went  north 
—  Q.  DU  yon  go  east  whoi  yon  st^)ed  out 
of  tbe  back  door  of  tbe  restaurant?  A  Had 
to  go  east  to  get  to  the  eonter  of  the  buJIdUig, 
—sidewalk.  Q.  Then  how  did  700  go  when 
you  got  to  the  eonw  of  the  boUffinc.— to  the 
sidewalk?  A  I  went  north.  Q.  Where  did 
70U  go,^^ierth?  A.  I  w«t  north  to  the  plat- 
form between  number  one  and  two  track, 
where  number  nine  and  ten  mpa  in  on.  Q. 
How  long  were  you  in  there  before  number 
nine  came  In?  A  Why,  I  Just  got  tbsxe,  and 
namber  nine  came  In.  Q.  From  the  east? 
A.  From  the  east,  me.  Q.  Go  on,  from 
that;  and,  by  tbe  way,  when  you  went  sczoes 
this  trade  that  number  ten  Anally  came  In, 
state  whether  you  kN^d  cw  not— If  you  look- 
ed. A  Yes.  sir;  I  lotted  west  Q.  Did  yoa 
see  sjvthing  that  indicated  a  train  coming? 
A.  No.  sir;  sotbing  but  some  switch  lights  up 
there.  They  dont  glre  no  such  light  as  an 
enfdoe.  you  know.  *  •  *  Q,  Then  yon 
crossed  oa  orer  tbls  track  tbat  number  ten 
Anally  came  la  on,  and  got  in  between  tracks 
number  one  and  two?  A.  Yes,  dr.  Q.  On 
which  side  of  number  nine  were  yon  when 
number  cine  came  In?  A  On  the  south  side. 
Q.  How  Wide  Is  that  ^attorm  between  tracks 
one  and  two?  I  don't  mran  when  tbe  trains 
are  In,  bat  before  they  oome  in.  How  wide 
Is  the  space  between  the  rails?  OItb  qi  your 
Judgment  A.  I  eeuldnt  say.  Q.  You  never 
measured  It  but  glTo  us  your  Judgment  about 
It  A.  I  Judge,  seven  or  elyht  feet  there. 
Q.  When  trains  oome  la,  I  somiMise  tbe  cars 
project  ow  the  rails  to  some  extent  How 
wide  would  the  space  be  when  two  trains  were 
standing  to  tiieie.  do  yon  think?  A  Z  judge 
It  woald  be  four  or  Are  feet  Q.  Now,  after 


mnabsr  nine  came  In  from  the  east  yoa  say 
yon  had  your  ombrMla  up?  A  Yes,  Q. 
How  did  yon  bold  your  umbrella?  A.  Up 
orer  my  head.  It  was  zalnlng.  Q.  What  did 
yon  do  after  ""w**"-  nine  came  In?  A  Z 
was  standing  there  walttais  for  passengen  to 
get  off.  Q.  Had  you  mored  up  aast  sooie? 
A.  I  may  bare  striped  up  a  few  st^  The 
smoking  car  is  about  middle  ways  where  I 
was  standing.  Q.  What  do  you  mean  by  that 
—the  smoUng  cart  A  That  tbe  Arst 
coach.  Q.  And  yoa  mean  that  yon  were 
standing  about  the  middle  of  the  smoking 
cor?  A.  Yes.  sir;  when  tbe  people  were  get- 
ting oft.  Q.  If  we  knew  where  ttiat  car 
stood,  we  would  be  able  to  locate  you.  Do 
you  know  where  that  car  stood?  A.  Z  think 
It  was  partly  across  Osage.  I  was  standing 
on  the  platform  between  Osage,  or  on  Osage. 
Q.  Ytm  think  you  were  sbudlng  oa  tiiat  Al- 
iform wh«w  Osage,  If  tt  went  through,  wmdd 
have  gone  right  where  yon  were?  A.  Yes, 
sir.  Q.  Well,  what  happened  to  you?  A. 
The  Arst  thfaig  I  knowed.  whr-  How 
long  had  you  been  orer  there  before  number 
ten  come  tn?  A.  1  had  been  standing  there, 
Z  guees,  a  mlnobe  and  a  half  or  two  minutes. 
Q.  What  were  you  doing  during  that  time? 
A  Standing  there  looking  for  passengers  to 
get  off.  Q.  Were  yon  on  the  track  that  num- 
ber im  came  In  on.  do  yon  think?  A.  No,  sir; 
I  don't  think  I  was  00  the  track.  Q.  What 
happened  to  yoa  then?  A  The  train  ran  Into 
me.  Nnmber  ten  run  into  me.  and  took  my 
leg  off.  Q.  Did  yoo  hear  It  before  It  strucdc 
you?  A  No,  sir.  Q.  Did  It  ring  any  beli.— 
the  engine  aa  nnmber  ten?  A.  No  bell  ring- 
ing. Q.  You  nerer  saw  It  bef(»e  It  standc 
you?  A.  No,  sir.  Q.  Whldi  leg  waa  It  the 
train  tot^  off?  A~  Left  leg.  Q.  I>o  70a  know 
whether  your  leff  waa  latei  off  after  yoa  was 
thrown  down,  at  was  It  hurt  before  yoo  fell 
down?  A.  I  couldn't  say.  Zt  was  taken  off. 
I  didn't  know  how  it  was  taimi  off.  Q.  Yon 
wwe  facing  what  dinctloa  iriun  number  ten 
struck  70a?  A.  Z  was  faetaig  norttwast  Q. 
Your  rli^  side  would  be  towards  nnmber  ten 
as  It  came  in,  In  a  measure?  A  Yes,  sir.  Q. 
70U  were  facli^  northeast?  A  Yes.  sir;  tills 
direction.  Q.  And  that  would  bring  your 
right  Bide.  In  a  measure,  at  any  rate,  towards 
the  track  which  was  on  the  south  of  yon?  A. 
Yes,  sir.  Q.  Now  it  was  your  |^  leg  that 
was  cut  off?  A.  Ye^  air.  Q.  Whether  yon 
were  knocked  down,  and  Mtta  you  were 
knocked  down  your  foot  got  nnder  the  car,  or 
whethw  your  foot  waa  irtro<A  In  tbe  Arst  In- 
stance, you  really  dont  know?  A  Don't  know 
bow  it  was  done;  no,  sir.  *  *  *  Q.  When 
you  were  on  this  platform,— that  Is,  between 
these  two  tracks,— do  you  remember  of  seting 
other  people  In  Oere  at  that  time?  A.  Thf> 
hack  drlTers  and  porters  was  east  of  me. 
They  were  standing  at  the  opening  between 
the  two  cars.  Q.  On  which  side  of  nnmber 
nhie?  A.  On  the  south  side.  Q.  Of  number 
nhie?  A  Yes.  sk.  Q.  Standing  east  ttf  yoo, 
aa  I  understand  yoa?  A  Yoa,  air.  Q,  How 
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far,  I  8iq>po8e,  yon  don't  know?  A.  I  couldn't 
say  how  far  east  they  were.  They  were 
down  eaBt  I  wasn't  paying  any  attention. 
I  was  watching  to  see  who  was  going  to  get 
ott  the  train.  Q.  Mr.  Tanner,  while  yon  had 
been  attending  over  there  as  a  porter,  from 
time  to  time,  on  which  side  of  the  incoming 
trains  did  yon  get  passengers  and  take  pas- 
sengers to  the  trains?  A.  To  the  soutta  aide. 
Q.  South  Bide?   A.  Yes,  sir." 

On  cross-examination:  "Q.  Yon  were  per- 
fectly familiar  with  the  manner  at  which 
these  traina  came  in,  and  at  the  time  at 
which  they  came,  and  had  been  for  months 
before  that?  A.  Before  I  was  hurt;  yea,  air. 
Q.  You  knew  that  number  nine  came  In  from 
the  east  seven  minutes  ahead  of  number  ten 
from  the  west,  when  they  were  both  on  time? 
You  knew  that  fact?  A.  Yes,  sir.  Q.  You 
say  it  was  reported  to  you  this  night  that  you 
went  over  there  that  number  nine  was  on 
time  and  number  ten  also?  A.  It  was  re- 
ported there  In  Hie  restaurant;  yes,  sir.  Q. 
As  you  went  out  after  hearing  number  nine 
coming,  did  you  look  at  your  watch  to  see 
whether  she  was  coming  on  exact  time  or 
not?  A.  I  did  not  Q.  You  thought  It  waa 
coming  In  on  time,  from  the  report  that 
you  heard?  A.  That  la  what  the  bulletin 
board  ahowed,  I  think.  Q.  But  from  what 
yon  heard  In  the  aaloon—  A.  Sestanrant. 
Q.  You  thought  It  waa  coming  in  on  time? 
A.  Yea,  air.  Q.  And  you  thought  that  nnm- 
ber  ten  would  not  come  In  for  the  next  aev- 
en  minutes?  A.  Of  course,  number  ten 
wouldn't  come  In  for  seven  minutes.  *  •  * 
Q.  Did  you  not  also  say  that,  not  expecting 
number  ten  for  seven  minutes  yet,  yoa  vfls 
not  looking  for  it,  nor  listening  for  It  at  the 
time  yon  were  Injured?  A.  Was  not  looking 
for  It  If  I  had  been  looking  for  It  I  would 
have  seen  It  before  It  got  onto  me.  *  *  • 
Q.  After  you  got  across  the  track  that  num- 
ber ten  was  coming  In  on,  you  say  you  stood 
there  tor  a  minute  and  a  half  or  two  min- 
utes before  number  tea  came  InT  A.  Yes, 
sir;  number  nine  passed  right  by  us.  Q. 
And  in  a  minute  and  a  half  or  two  minutes 
after  that  number  ten  came  In  and  struck 
you?  A.  Yes,  sir.  Q.  During  that  minute 
and  a  half  you  was  standing  on  that  track 
that  number  ten  come  In  on,  did  you  turn 
and  look  out  west  to  see  If  a  train  was  com- 
ing? A.  I  don't  remember  whether  I  looked 
west  any  more  than  once  or  Dot  Q.  You 
^nk  you  looked  west  as  you  came  across 
the  track.  Now,  In  this  minute  and  a  half 
or  two  minutes  after  you  got  across  the 
track,  did  you  again  look  west  to  see  whether 
that  train  was  coming?  A.  Ko,  sir;  I  don't 
think  I  ddd.  Q.  Did  yon  listen  to  see  If  you 
could  hear  It?  A.  No,  sir;  I  didn't  expect 
It  Q.  And  therefore  paying  no  attention  as 
to  whether  It  was  coming  or  not?  A,  I  was 
■tandlng  there  on  the  platform  waiting  tot 
guesta  to  get  off.  •  •  •  Q.  During  the 
minute  and  a  half  that  you  stood  there  after 
you  got  across  the  tra<A,  and  yoa  say  yon 


was  looking  for  passengers  getting  off  of 
number  nine,  was  you  paying  attentitw  to 
whether  or  not  train  number  ten  was  com- 
ing In  from  the  west?  A.  No,  air;  I  was 
not  I  didn't  look.  I  didn't  turn  around  and 
look.  *  *  *  Q.  Was  you  looking?  If  you 
was  not  looking,  was  you  listening?  A.  I 
was  not  deaf.  Q.  Was  you  listening  to  see 
If  that  train  waa  coming  dnring  that  minute 
and  a  half  yon  stood  there  on  that  iriatform? 
You  waa  not  was  you?  A.  I  was  not  pay- 
ing— I  didn't  hear  anything.  If  I  had 
heard  It  of  course—  Q.  That  Is  not  the 
question.  You  understand  what  I  mean. 
Was  you  Ustnilng?  Was  yotir  ears  open  to 
hear  whether  or  not  that  train  was  coming? 
A.  I  didn't  hear  It;  no,  sir.  Q.  Y-ou  know 
that  la  not  an  answer  to  my  question.  *  *  * 
Was  yon  Ustenlng  with  a  q)ecial  view  to 
ascwtaln  whether  that  train  was  coming  or 
not?  A.  Why,  well,  I'll  have  to  say  I  reck- 
on I  didn't  *  *  *  Q.  Anything  the  mat- 
ter with  your  ears  that  night?  A.  No,  sir. 
Q.  You  cannot  explain  why  yon  didn't  see 
that  locomotive  headlight?  A.  I  cannot  ex- 
plain It  I  could  have  seen  it  If  I  had 
looked.  Q.  Yon  could  have  seen  It  If  you  had 
looked,  and  your  eyes  were  all  right?  A. 
My  eyes  were  all  right  certainty.  Q.  You 
didn't  hear  any  one  hollering  at  you  on  the 
other  side  of  number  ten.  Was  there  any- 
thing the  matter  with  your  ears  that  night? 
A.  No,  sir.  Q.  Your  ears  were  in  good  con- 
dition? A.  Yes,  air.  Q.  You  bad  an  um- 
brella up  over  your  head?  A.  I  did." 

As  there  was  some  evidence  tending  to 
prove  that  train  Na  10,  coming  in  on  track 
No.  2,  was  running  at  a  rate  of  speed  ex- 
ceeding the  maximum  rate  prescribed  by  the 
dty  ordinance,  and  that  Its  bell  waa  not  be- 
ing mug,  Uie  court  committed  no  error  in 
sending  t2ie  case  to  the  jury,  unless  by  these 
undisputed  facte  such  contributory  ne^- 
gence  on  the  part  of  the  irialntiff  Is  shovni  as 
to  preclude  a  recovery.  That  it  Is  so  shown 
Is  a  conclusion  as  to  which  reasonable  minds 
cannot  well  differ.  The  plaintiff,  an  adult 
in  possession  of  all  his  faculties,  f&millar 
with  the  place,  the  time,  and  movement  of 
these  trains,  without  looking  or  listening,  or 
paying  any  attention  thereto  whatever,  de- 
liberately placed  htms^f  In  the  line  of  dan- 
ger of  train  No.  10,  coming  In  on  trade  No. 
2,  on  time,  and  Is  struck,  when  by  lo<Aiog 
he  could  have  seen,  and  by  llsl^tng  he  could 
have  heard,  that  Incoming  train,  and  have 
avoided  the  danger  to  which  he  thus  votun- 
terily  and  unnecessarily  exposed  himself. 
A  clearer  case  of  contributory  negligence 
could  not  well  be  made  out.  The  only  shad- 
ow of  an  excuse  for  such  negligence  Is  that 
he  had  heard  that  the  bulletin  said  that  both 
trains  were  on  time,  and,  if  this  was  so. 
then,  No.  9  having  jtist  come  In,  No.  10  would 
not  be  In  for  seven  minutes.  Hence  he  paid 
no  attention  to  his  danger  from  that  train. 
He  took  no  care  whatever  to  vCTlfy  tills  re- 
port; did  not  «rai  look  at  his  watdi  tot 
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tbat  porpose.  If  be  liad,  he  would  doubtiess 
bave  diBcovered  tbat  No.  9  was  In  fact  late, 
aod  tbat  No.  10  was  ttien  nearly  due.  How- 
era  tbat  may  be.  wbile  bulletins  are  re- 
qnJied  by  law,  and  serre  usefal  purposea. 
tbey  can.  at  best  do  no  more  tban  predict— 
Bu^est  a  probability— aa  to .  tbe  arrival  of 
trains,  and  no  man  baa  a  rlsht  to  sfaut  his 
eyes,  close  his  ears,  and  put'  hlniself  In  a 
place  of  danger  on  near  a  railroad  track 
on  tbe  faith  of  such  a  forecast  No  reason- 
ably prudent  man  will  do  so;  Hence  It  must 
be  held  that  tbe  plaintiff  was  guilty  of  such 
eontribntoiy  negligence,  in  being  within  the 
danger  line  of  track  No.  2  when  he  was 
struck,  as  to  preclnde  a  recovery,  and  that 
tbe  court  committed  error  in  sending  the 
case  to  the  Jury,  unless,  after  the  plaintiff 
bad  tbua  pot  himself  In  a  place  of  danger, 
tbe  condnct  of  tbe  d^endantfs  employes  in 
tbe  management  of  tbe  train  was  character- 
ized by  such  willful,  reckless,  or  wanton  dis- 
regard ct  human  life  as  that  the  def»idant 
•ball  not  be  heard  to  say  that  the  plalntlfl 
was  guilty  of  such  n^ligence.  Morgan  t. 
Railroad  Co.  (Mo.)  60  S.  W.  190;  Kdlny  t. 
Railway  Co.,  101  Mo.  67,  18  8.  W.  806.  8  L. 
R.  A.  788. 

We  bare  lotted  In  vain  through  all  the 
evidence  In  this  Tolomlnons  record  for  any  In- 
dicia of  such  willful,  reckless,  or  wanton 
disr^ard  of  human  life  np<Mi  the  part  of  de- 
fendant's servants.  There  was  barely  evi- 
dence enough  to  take  the  case  to  tbe  Jury 
on  the  main  Unnes  tendered  by  the  plain- 
tiff, and,  while  there  was  some  evidence 
from  wbicb  the  Jury  might  have  found  that 
the  train  came  into  the  depot  grounds  at  a 
rate  of  speed  slightly  in  excess  of  tbat  pre- 
scribed by  the  ordinance,  there  is  none  to 
Indicate  a  reckless  rate  of  speed.  It  is  also 
true  that  there  was  ample  evidence  from 
which  the  Jury  could  bare  found  tbat  the 
place  at  which  the  plaintiff  was  struck  was 
I^lnly  visilHe  to  the  defendant's  operatives 
on  the  engine  a  sufficient  distance  tot  them 
to  have  safely  Btoiq;>ed  the  train  before  it 
reached  that  place.  But,  conceding  ail  this, 
what  would  have  been  seen  by  the  defend- 
ant's servants  at  tbat  place?  No  person  on 
track  No.  2,  on  wbicb  tbe  train  was  moving; 
tbe  plaintiff  and  several  other  poaons  on  the 
platform  between  that  track  and  track  No.  1, 
on  which  train  No.  0  was  standing,  presum- 
ably prudent  persons,  having  a  proiwr  regard 
for  their  own  safety;  and.  If  any  of  them 
were  within  the  line  of  danger  from  the 
approaching  train,  that  they  would  be  on 
the  lookout  for  it  and  would  step  out  of  its 
way  as  It  approached  them,  and  leave  the 
way  clear,  and  hence  there  would  be  no  ne- 
cessity for  stopping  the  train  on  their  ac- 
count bef(H«  reaching  the  usual  stopping 
place,  some  200  or  300  feet  distant  where 
It  did  stop.  This  would  have  been  the  con- 
clusion of  an  ordinarily  prudent  manager  of 
tbe  movement  of  such  a  train,  and  the  de- 
fendant's Mrvants,  tbw  managing  tbe  tmSn 


in  Question,  cannot  be  convicted  of  a  wlU- 
Cul.  reckless,  or  wanton  disregard  of  human 
life,  In  not  stopping  the  train  before  it  reach- 
ed the  i^ace  where  plaintiff  was  struck,  be- 
cause, forsooth,  be  proved  to  be  an  impru- 
dent person,  without  a  propw  regard  for  bis 
own  safety,  and  did  not  step  out  of  the  way 
ot  the  train,  as  be  might  easily  have  done, 
and  as  be  would  have  been  reasonably  ex- 
pected to  do.  The  demurrer  to  the  evidence 
ongbt  to  have  been  sustained.  Hence  it  be- 
comes unnecessary  to  consider  the  other  er- 
rors assigned,  and  tbe  Judgment  of  tbe  cir- 
cuit court,  for  this  error,  will  be  reversed. 
AU  concur,  except  UABSHAIJ^  J.,  absent 
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BAIUtOADS  — OONnUBITTORT  NBOUOOHCa  — 
INJTJBIBS .—  BHPLOTtt  —  SSOTIOH  HANDS  — 
SiaNAL9--SPBED    Ot  TRAIN— WJUTUL  OR 

WANTON  INJURY. 

1.  Plaintiff's  decedent  was  killed  by  a  train 
which  he  knew  woald  pass  in  a  few  minntea. 
As  the  train  approached  he  was  standing  out- 
side the  rail,  working,  leaning  over  so  that  his 
head  was  close  to  the  track.  The  train,  wlilch 
was  running  12  or  15  miles  an  hour,  was  vis- 
ible for  over  a  quarter  of  a  mile.  It  was  cns- 
tcnnary  (or.  the  section  men  to  work  on  the 
track  until  the  engine  got  very  close,  so  that  no 
warning  was  given  deceased  until  the  engine 
was  within  70  or  76  feet,  when  bis  companions 
called  and  the  engineer  blew  the  whistle.  Had 
deceased  straightened  up,  he  would  have  been 
oat  of  danger;  but  he  remained  in  the  same 
stooping  posture,  and  was  struck  on  the  head 
by  the  pilot  beam.  Held,  that  deceased  was 

Eiilty  of  contributory  negligence  as  a  matter  of 
w,  so  as  to  preclude  a  recovery  on  the  ground 
that  defendant  was  negligent 

2.  llie  engineer  was  not  guilty  of  such  will- 
fol,  wanton,  or  reckless  disregard  of  human 
life  Bs  to  render  defendant  liable  notwithstand- 
ing the  deceased's  contributory  negligence. 

In  banc.  An>eal  from  dreolt  court,  Jack- 
son connty;  Charles  L.  Dobaon.  Judfa. 

Action  1^  Margaret  Sharp  against  the 
Allssouri  Pacific  Railway  Oompany.  From 
a  Judgment  In  favw  of  the  plaintiff,  def«ad- 
ant  appeals.  Reversed. 

Elijah  Robinson,  tor  appellant  Teasdale, 
Ingrabam  &  Oowherd,  for  respondent. 

BRACB,  P.  3.  This  Is  an  appeal  from  a 
Judgment  of  tbe  Jackson  circuit  court  in  fa- 
vor of  tbe  plaintiff  for  tbe  .sum  of  $6,000 
damages  for  the  death  of  ber  husband,  Wil- 
liam Sharp,  who  on  tbe  2d  day  of  November, 
1896,  was  struck  by  one  of  tbe  defend- 
ant's trains  and  killed,  and  whose  death,  it 
Is  alleged  in  the  petition,  was  caused  by  tbe 
negligence  of  defendant's  servants,  "In  this, 
namely:  First  The  agents,  servants,  and 
employes  of  defendant  in  charge  ot  said 
train  neglig^tly,  carelessly,  and  unsldllful- 
ly  failed  to  give  reasonable  and  sufficient 
notice  of  tbe  approach  of  said  train  by  Uow- 
ii^  tbe  whistle  or  ringing  tbe  bell,  or  by  other- 
wise warning  tbe  deceased  of  tbe  apiwoach 
of  tbe  train.  Second.  The  agents  Mrnattk 
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and  empioyta  of  defendant  In  charge  of  aaid 
tialn  xgiigwtij,  careleuly.  and  unsklUCuUy 
failed  t»  stop  said  train  after  the;  knew,  or 
might  have  known  b;  the  exercise  of  or* 
dinar;  care,  of  the  danger  in  which  said  de- 
ceased was  placed.  I^lrd.  That  the  agents, 
snrrantBk  and  employes  of  defendant  in 
charge  of  said  train  negligently,  cai'elesslj, 
and  tinakiUfnUy  failed  to  stop  aald  train  in 
time  to  avoid  Injoring  the  deceased.  Fourth. 
The  agents,  servantB,  and  employes  of  said 
defendant  in  charge  of  said  train  negligent- 
ly, carelessly,  and  unsklUfully  failed  to 
keep  watch  along  the  track  in  the  direction 
in  wlilch  the  train  iraa  moving  towards  said 
deceased."  The  answer  was  a  general  de- 
nial and  a  plea  of  contributory  negligence. 
At  the  close  of  plaintitTs  evidence,  defend- 
ant deranrred  thereto^  and  at  the  cloae  of  all 
the  evidence  reaevred  Ita  demurrer.  The  re- 
f  uaal  of  tbe  court  to  sustain  the  demurrer  at 
either  stage  is  assigned  as  errors  and  this 
presents  the  crucial  qnestlon  In  the  case. 
Tbe  material  evidence  in  the  case  Is  aa  f(d- 
lowa; 

PlalBtlfFs  Bridmce. 
W.  a  Qwper  testifled:  '*!  live  at  Lee's 
Sumsolt,  and  on.  KoTember  2,  180C  I  waa  la 
thfl  em^oy  of  tbe  Mlasoari  Paciie  Railway 
Cbmpany  at  tlut  plac^  as  a  lectlon  laborer. 
^lUbun  Sharp  was  alao  a  section  laborer, 
woridng  iB  the  aans  gang  with  bol  At  that 
tine  thoe  were  Atg  laborers  and  the  fore- 
man In  the  gang,— J.  M.  Oreen,  foreman,  F. 
A.  Badliord.  Abner  Keller,  Jamea  Hlmea,  and 
myieU.  On  the  day  Sharp  was  killed  w» 
wen  wtRklng  In  pairs,  potting  In  tlea,  lit 
doing  that  we  were  two  t<^ether,  bnt  Sharp 
WM  wortdng  alone.  He  wa»  the  regular 
back  waHccr,  and  woald  go  over  the  track 
every  day,  and  he  bad  gone  over  ft  that 
mtonlng.  He  got  back  from  going  over  the 
trade  between  eleven  and  twelve  o'dock  that 
forenoon,  and  went  to  work  with  the  rest 
of  xim.  Qtilag  through  Lee's  Summit,  the 
trade  mns  east  of  sooth  and  west  of  north. 
The  place  where  we  were  worfclng  there  that 
momli^  Is  southeast  of  the  main  part  of  tbe 
towBr-sontiiasst  of  ths  depot  At  the  time 
Sharp  waa  UUed  we  were  betweon  half  and 
three-quarters  of  a  mile  southeast  from  the 
depoC  The  nearest  crossing  that  we  were 
t»  was  what  we  called  the  *S^o(d  CKwalng*; 
that  is,  the  crossing  that  crosses  from  the 
sfbool  Imne  there  by  the  park,  whtdi  Is  a 
pnbUc  ensslBg.  We  were  between  a  qnarter 
and  a  half  a  mile  from  that  ctoaslact  whldi 
was  between  us  and  the  town.  From  where 
Sharp  was  killed  to  the  flvst  enaaing  soQtb> 
east  was  fully  a  mile  and  a  half.  The  track 
from  where  Kiarp  was  killed,  easterly,  is 
level  fbr  about  thrce-qnorters  of  a  mile,  and 
is  absotntely  straight  The  track  runs  atong- 
slde  of  the  pork,  and  we  were  about  120  feet 
sentit  eC  the  park  face.  The  baseball 
gmiBds  He  sootii  of  the  park,  and  also  ex- 
ttad  up  to  the  railroad  track.  Peoi^  nse 
tke  track  occastonally  In  going  out  to  the 


baseball  grounds  w  tbe  park.  I  have  no- 
ticed a  good  many  people  walking  oat  that 
way.  *  *  *  I  had  been  working  Just 
northwest  of  Mr.  Sharp,  and  Joat  before  be 
was  killed  we  took  our  tools,  and  moved 
down  the  track  southeast  of  him.  Abont  the 
time  I  started  to  move  from  where  I  bad 
been  working  mwthweet  of  blm  X  noticed  tbe 
train  approaching  from  tbe  soottaeast  I 
suppose  It  was  about  a  Quarter  ot  a  mile 
distant  I  didn't  bear  it  before  I  saw  It 
When  I  aaw  the  train  I  was  walklag  In  tte 
direction  that  U  was  eoming  from,  oad  I 
saw  it  craning,  and  kept  walking  aKHsg  tbe 
track  until  it  got  twetty  dose  to  me.  when  1 
stepped  off  tbe  tnift  to  mw  side  to  let  tt 
pass  me.  X  stood  there  to  one  side  of  the 
track,  waiting  for  tbe  tndn  to  pass  me;  tar 
1  saw  that  it  was  tso  dose  to  to  wwk 
again.  The  ^ace  where  I  stopped  off  was 
abont  whest  I  was  goli^  to  go  to  work 
again,  and  so  I  hod  to  stand  tiisse  mitll  it 
passed,  and  I  kept  my  eye  <m  tiie  tialB,  ae- 
tteta«  It  it  was«comlng  np,  mitU  it  was 
right  close  to  me,  and,  when  tt  was  right 
abont  beside  me,  I  tnrned  my  head  a  little 
In  the  directloB  to  whldi  tbe  train  was  so- 
ing.  and  aaw  Mr.  Sharp  standing  dose  to  the 
track,  on  the  sonth  aide  eC  tbe  asvlh  rail. 
We  had  toka  out  aa  dd  tie^  and  be  waa 
stantU^  down  in  One  bed  idwce  tbe  eld  tie 
had  been,  and  was  working;  deonlBg  It  out 
so  that  a  new  tie  eonld  be  put  to;  int  be 
waa  landing  outside  ot  the  roll,— staadlng 
with  bis  feet  outside  of  the  xidl  oa  the  sooth 
side,— but  irtooping  over  the  mfl,  wwktor 
am  tbe  inside  betweea  tbe  raila— working 
witji  a  ptek.  I  don't  remember  wbsUHr  he 
was  in  that  podtlon  when  I  passed  him,  but 
he  was  In  that  podtlon  when  I  tnrned  my 
bead  and  noticed  blm.  Me.  KeU«  waa 
working  with  me,  and  wc  had  Jmt  pat  in  a 
tie  northwest  of  where  Sharp  was  working, 
and  had  gone  to  a  potet  aenttieast  ef  him  to 
put  in  another.  I  think  the  dlstaue  from 
Sharp  to  the  point  southeast  of  him,  where 
we  went  to  pat  to  aastiier  tts;  was  about 
fifteen  test  As  the  toaln  awP»ehed,  I  was 
stoning  on  tbe  ssnth  side  ef  tbe  track,  to 
between  tbe  rails  9t  the  aM»  tzaek.  I  dont 
exacOy  recollect  where  Mr.  KeUv  was  staad- 
Ing  Just  at  that  ttme.  He  and  I  were  the 
nearest  people  to  where  Mr.  Misip  was 
working  at  the  time  be  was  killed.  I  new 
noticed  whether  the  train  waa  piritog  when 
I  flcst  saw  it  appnacbd^^  bat  tt  waa  not 
pnffing.  as  If  pulling  hard,  wh«i  It  get  doee 
to  me  The  wind  was  blowing  about  due 
sonth,  bind  of  dlagenally  scros  tbe  trade. 
It  mts  not  very  strong,— Just  a  moderate 
wtod.  As  the  tndn  approached,  I  had  my 
face  towasds  It  and  I  sradnaNy  tamed 
around,  and,  whai  I  got  turned  far  enougii, 
I  saw  Mr.  Sharp  sdU  working  flun,  pay- 
ing no  atbentlon»  and  I  saw  it  was  getting 
pretty  doee  to  me,  and  I  said,  liook  ontr  I 
dMnt  coll  bis  name,  but,  as  it  get  cloaer 
away,  I  said,  'Look  ont  IMl*  tm  we 
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all  called  blm  *D«td*  on  the  road  there;  and 
about  tliat  ttme  it  was  rli^t  up  to  him,  and 
fait  hluL  From  the  time  I  had  passed  Mr. 
Sharp  he  hadn't  changed  his  position  any 
wa7.  He  was  standing  there  In  the  same 
way  right  up  to  the  time  the  train  atmck 
him.  1  didn't  see  any  signal  or  beat  any 
until  they  blew  the  whistle.— until  the  whis- 
tle blew  for  danger.  I  can't  say  exactly 
bow  far  the  train  was  from  Mr.  Sharp  when 
the  whistle  blew,  but  I  think  It  was  about 
two  rail  lengths^  or  aUty  feet,  from  him.  It 
might  have  been  more.  My  face  was  to- 
wards the  train  as  It  came  down  the  track. 
I  don't  know  as  I  was  etandlng  square  this 
way  towards  the  track,  or  whether  I  was 
standing  squaze  this  way;  but  whatever 
way  I  was  standing  I  waa  situated  so  I 
could  see  the  train,  and  I  was  watching  It 
as  It  came  ujf.  I  could  not  say  exactly  how 
close  the  train  was  to  me  before  my  atbn^ 
tifm  was  directed  to  Mr.  Sharp,  but  I  know  It 
was  very  cIoee^~right  up  to  me,  almost 
It  was  getting  very  c)oee»  I  know  that  It 
was  about  two  nil  lengths  from  me  when 
I  first  hollered,  but  Kiarp  didn't  do  anything 
to  indicate  that  he  heard  me  when  I  hollered 
the  first  time.  The  second  time  I  hollered 
was  Just  wbea  the  train  was  right  to  m^ 
and  I  can't  say  Uiat  he  beard  me.  I  Just 
noticed  him  move,  and  that  was  all,  and  It 
seemed  as  if  the  train  struck  blm  almost  Im- 
mediately. The  frtiistle  blew  before  I  said, 
'Look  outi  Look  out  Dad!'  I  don't  remem- 
ber whether  the  whistle  blew  b^ore  I  hol- 
lered the  first  time.  I  didn't  notice  the  en- 
gineer at  the  time  the  accident  occurred,  but 
had  noticed  him  when  the  train  was  ap- 
proachlng,  about  two  hundred  yards  distant 
He  waa  tithtx  standing  or  sitting  at  hia 
place  is  the  cab.  The  engineer  could  see 
half  or  thieoHiuarters  of  a  mile  along  the 
track.  I  can't  tell  how  far  the  engine  knock- 
ed Sharp  when  it  struck  him,  but  I  suppose 
ten  or  twelve  feet  I  suhkmk  It  was  two 
hundred  yards  northwest  from  where  Sharp 
was  stni^  to  where  the  caboose  came  to  a 
standstill.  I  don't  remember  how  many 
cars  there  were  In  the  train,  bat  It  was  a 
good  hag  train.  Sharp  didn't  Qpeak  after  he 
waa  struck.  When  the  engine  was  about 
aixty  feet  from  Sharp,  It  gave  two  short, 
■harp  Uasts  of  the  whistle  clMe  together.  I 
could  not  say  how  long  It  was  tram  the  last 
sound  of  the  whistle  until  the  engine  sttw^ 
Sharpb  I  suppose,  possibly,  tb^  was  time 
for  a  man  to  straighten  up  after  the  last 
blaat  of  the  whistle  was  sounded  and  before 
the  train  atrock  him,  if  he  had  dime  It  right 
away,  I  didn't  hear  any  bell  rung." 

Cross-examlnatfcoi:  "Mr.  Sharp  and  I  were 
working  there  in  the  same  section  gang.  He 
had  been  working  there  on  that  section  tor 
ten  years,  to  my  knowledge.  Tbe  section  on 
whteh  we  were  working  extends  from  about 
one  mile  east  to  about  four  nriies  west  of 
fjee's  Summit  In  working  on  sections  that 
way,  men  become  very  familiar  with  the 


numbers  of  the  trains.  The  number  ctf  the 
train  that  struck  Sharp  waa  second  129. 
What  I  mean  by  'seomd  W  la  this:  Tbe 
first  train  due  at  Lee's  Summit  after  twelve 
o'clock  is  a  freight  train,  and  it  la  numbered 
129,  and  It  Is  due  there  at  that  place— that  la. 
Lee's  Summit— at  12:51,  and  it  carriea  flags. 
Tbe  first  number  of  any  regular  train  that 
la  In  aectlons  carries  flags  for  the  next  sec- 
tion to  follow  It  and  we  understand  the 
meaning  of  the  flags.  If  therb  is  no  other 
section  to  follow  it  it  carries  no  flags.  The 
red  flags  indicate  there  Is  anoth»  train  of 
that  same  number  coming  behind,  and.  when 
the  first  one  comes  and  carries  flags,  that 
indicates  there  is  another  section  of  It  and 
we  look  for  It  along  at  almost  any  time. 
When  a  train  Is  run  in  sections,  the  sections 
are  numbered  first  second,  and  so  oa,  with 
the  number  of  the  train;  that  Is.  flrat  129, 
second  139,  and  so  on.  The  train  that  struck 
this  man  was  second  130.  and  tbe  fbrst  sec- 
tion was  due  there  at  12^.  It  passed  about 
on  time.  1  had  no  watch,  and  could  not  say 
to  a  minute^  but  It  must  have  been  about 
on  time;  for  it  paased  Just  before  we  went 
to  worl^  and  we  always  went  to  work  at 
one  o'clock.  We  ate  dinner  that  day  right 
by  the  side  of  the  track,  on  the  south  iride, 
about  nine  feet  from  the  trat^  Mr.  Sharp 
with  the  balance  of  us.  Tbe  flags  that  are 
'  carried  to  indicate  tlmt  anothtf  train  la  fol- 
lowing are  red  flaga,  and  the  flrst  aectlon  of 
No.  129  that  passed  before  we  went  to  work 
waa  carrying  red  flaga  on  the  engine  in  a 
conspicuous  place,  where  they  could  be  easi- 
ly seen.  Now.  when  a  train  carries  those 
flags,  It  is  notice  that  there  is  another  section 
ot  the  same  train  fidlowlng;  that  It  practi- 
cally runs  on  the  same  time  aa  tbe  flrst  sec- 
tion. These  different  sections  run  ten  min- 
utes apart  Sometimes  they  may  be  delayed 
a  Uttle,  but  those  flags  indicate  that  ther*  is 
another  section  comhig,  and  we  es^eet  It 
ai<Hig  at  almost  any  time  after  the  first  sec- 
tion bas  passed.  Aftw  we  ate  dinner,  Stmxp 
and  the  reat  of  us  went  to  work  again.  We 
•to  right  ckiae  to  the  place  where  we  went 
to  work.  I  think  that  he  went  to  wrak  right 
at  the  same  sfpot  where  he  had  been  wotUng 
btfore  dinner,  but  I  dm't  remember  about 
that  We  were  engaged  that  day  In  taking 
out  old  ties  and  putting  in  new  ones,  ^arp 
went  to  work  there  where  he  was  atmck 
right  away  after  he  ate  dinner.  Kdler  and 
I  wait  to  work  at  a  point  about  thirty  teet 
northwest  of  where  Sharp  was  at  work,  and 
then  moved  from  thoe  to  a  point  oa  the 
trajdc  a  little  aoutheftst  of  where  he  waa  at 
■wevk.  In  going  from  one  p(^t  to  the  other 
we  walked  southeastwardly.  I  was  between 
tl»  main  track  and  the  passing  trade,  and 
Keller  waa  close  to  me.  but  on  the  ^poslte 
Bide  of  the  track.  That  la  my  recollection. 
When  we  passed  Mr.  Sharp  he  was  at  the 
point  where  he  was  struck.  I  don't  think 
we  said  anything  to  him  as  we  passed.  We 
didn't  say  anything  to  him  about  tlie  ap- 
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proachlng  train.  Didn't  tliink  It  -was  neces- 
Bary.  I  don't  know  that  I  thought  anything 
about  It  at  alL  He  waa  standing  on  the  out- 
side of  the  ralL  If  It  had  occurred  to  me 
that  he  was  in  any  danger,  I  woiild  hare 
spoken  to  him  as  I  passed,  hut  It  didn't  oc- 
cur to  me  that  he  was  In  any  danger,  al- 
though I  saw  the  train  i^iproachlng.  Where 
he  was  standing,  If  he  had  Just  stood  up 
Btraight.  the  train  might  not  have  struck 
him  or  touctied  talm  at  all.  I  don't  know 
how  far  that  beam  extends  out  on  the  front 
of  the  engine,  but  It  seems  to  me  that  If  he 
had  stood  up  straight  possibly  It  would  not 
have  struck  him,  but  I  can't  say  posltlrely 
bow  that  would  be.  Q.  Well,  now,  a  man 
standing  there  In  that  position,  digging,  he 
would  be  out  as  far  as  the  ends  of  the  ties; 
that  is,  hl»  feet  would  be  out  as  far  as  the 
ends  of  the  ties,  wouldn't  they?  A.  Well,  of 
course.  If  he  was  standing  on  the  outside  he 
would  be  standing  right  at  the  ends  of  the 
tlea.  His  feet  would  be  In  between  them, 
probably.  Q.  That  Is.  If  he  was  standing  on 
the  outside  of  the  rail?  A.  Yes,  sir.  Q. 
Well,  now,  how  far  do  the  ties  project  out 
ever  or  beyond  the  rail  on  the  out^de?  A. 
Sixteen  and  a  half  Inches.  Q.  Now,  what 
portion  of  his  person  was  struck?  A.  Well. 
I  noticed  It  strike  his  head.  Q.  What  was  it 
struck  him?  A.  That  beam  that  Is  there. 
Q.  That  is,  the  end  of  what  they  call  the' 
*plIot  beam'  struck  his  head?  A.  Yes,  sir;  I 
suppose  BO.  It  Is  that  square  timber  there. 
Q.  Say  this  Is  the  engine  here,  there  Is  a 
large  timber  there,  that  Is  In  front  of  the 
engine  Just  above  the  top,  and  at  the  hind 
end  of  the  cowcatcher?  A.  Yes,  sir.  Q. 
That  Is  about  twelve  Inches  square.  Is  It  not? 
A.  Yes,  sir;  about  that  Q.  And  it  projects 
out  (HI  each  side  of  the  front  part  of  the  en- 
gine, does  it  not?  A.  Yes,  sir.  Q.  It  projects 
out  beyond  the  boiler?  A.  Yes,  sir.  Q.  And 
that  piece  of  timber  is  what  you  say  struck 
Mr.  Sharp?  A.  Yes,  sir.  Q.  It  struck  him  on 
the  head?  A.  Yes,  sir.  Q.  And  klUed  him? 
A.  Yes,  sir.  Q.  He  was  killed  Instantly?  A. 
Yes,  sir;  he  did  not  live  any  length  of  time 
to  amount  to  anything.  Q.  Now,  I  want  you 
to  tell  the  Jury  whether  or  not  yon  examin- 
ed him  after  he  wbb  killed?  A.  I  looked  at 
his  head.  Q.  You  saw  where  it  struck  him? 
A.  Yee,  sir.  Q.  Now  tell  the  Jury  where  tiie 
wound  was.  A.  Well,  right  above  him  right 
eye  there  was  a  three-cornered  hole  made  In 
his  head,  and  another  place  on  the  back  of 
his  head  on  the  other  aide.  Q.  The  engine 
could  not  have  stnu^  him  there  very  well, 
could  It,  friHn  the  way  he  was  standing?  A. 
Ko,  sir.  Q.  That  was  probably  made  by  his 
falling  over.  After  the  engine  struck  him, 
he  probably  fell  over  backwards  against 
Bomethli^?  A.  I  don't  know,  but  that  Is 
what  I  supposed.  Q.  Now.  this  three-cor- 
nered hole  that  you  speak  of,  or  three-cor- 
nered wound,  was  near  the  top  of  the  head, 
and  above  and  back  of  the  right  eye?  A.  Yes, 
sir.  Q.  A  little  tcHTward  and  above  the  right 


ear?  A.  Yes,  sir.  Q.  Was  there  any  other 
wound  on  him?  A.  Weil,  ids  jaw  was  brok- 
en also.  Q.  Now.  I  understand  yon  to  say  on 
your  direct  examination  that,  at  the  time 
Just  before  the  time  ttiis  accident  occurred, 
you  parsed  Mr.  Sharp  going  south  on  the 
track,  with  your  tools,  for  the  purpose  of 
going  to  work  at  anotlier  place,  having  got 
through  with  your  work  where  yon  had  been 
working,  and  yon  went  al>ont  flfteoi  feet 
past  where  Mr.  Sharp  was  working  when 
you  got  out  of  the  way,  and  waited  lac  the 
train  to  pass?  A.  Yes,  sir.  Q.  And  yon  told 
the  jury,  also,  I  believe,  that  naturally  yoa 
were  looking  In  the  direction  from  which 
the  train  was  coming?  A.  Yes,  sir.  •  •  • 
Q.  Well,  the  exact  position  yon  were  stand- 
ing In,  you  don't  Just  recollect  hot  yoa  do 
remember  that  you  happened  to  look  around 
towards  Mr.  Sharp  abont  the  time  the  train 
whistled,  and  saw  that  he  was  still  in  that 
position,  stooping  over  the  track  there,  work- 
ing? A.  Yes,  sir.  Q.  And  yon  hollered  to 
him?  A.  Yes,  sir.-  Q.  And  that  did  not  at- 
tract his  attention?  A.  No,  sir.  Q.  And 
then,  as  the  train  came  by  you,  yon  hollered 
again?  A.  Yes.  sir.  Q.  And  I  suppose,  im- 
mediately after  you  hollered,  so  quickly  you 
say,  as  I  understand  yon,  that  yon  did  not 
have  time  to  estimate  the  time,  or  do  any- 
thing, the  train  whistled  and  it  struck  him? 
A.  Yes,  sir;  it  seemed  to  lilt  him  almoat  in- 
stantaneously after  I  hollered  the  last  time, 
just  about  as  the  last  of  the  holler  was  made, 
the  engine  hit  him.  It  was  all  done  very 
quickly,  though.  Q.  Now,  I  understand  you 
to  say  that  the  engineer  on  that  train  could 
have  seen  him  half  a  mile  cA?  A.  Yes,  sir 
Q.  Now.  Is  It  not  a  fact  that  he  could  hav« 
seen  the  engine  the  same  distance  if  he  had 
been  paying  any  attmtlon  to  It?  A.  Yes,  sir; 
I  suppose  he  could.  Q.  Well,  don't  you  know 
he  could,  If  he  had  be«i  looking?  A.  Yea, 
sir;  I  think  there  Is  no  doubt  about  that 
Q.  Well,  he  did  not  pay  any  ^ttratlon  to  you 
when  you  first  hollered?  A.  No^  air;  not 
that  I  seen.  Q.  He  did  not  as  a  matter  of 
fact  pay  the  slightest  attention  to  you?  A. 
He  never  made  any  motion  or  indicated  that 
he  did.  Q.  Did  he  the  second  time  yon  hol- 
lered? A.  Well,  he  turned  his  head  that 
way  (Illustrating).  I  don't  know  whether  he 
heard  me  or  not  or  whether  it  was  the  whis- 
tle. Q.  The  second  time  you  hollered,  he 
Just  seemed  to  turn  his  bead  that  way?  A 
Yes,  sir;  that  was  Just  abont  the  time  that 
the  train  was  very  close  to  him.— right  on 
him,  I  might  say,— he  seemed  then  to  turn 
his  head  Uke  that  *  *  *  At  the  time  the 
train  struck  Sharp  it  was  running  at^a  mod- 
erate rate;  the  ordinary  rate  tor  trains  to 
run  at  that  place,— as  trains  nsuaUy  run 
when  approaching  a  station.  The  engine 
that  struck  Sharp  was  one  at  those  large 
freight  engines.  The  engineer's  position  is 
on  the  rlgbt-hand  side  of  the  cab.  and  on 
that  particular  train  he  was  on  the  north 
side  of  the  engine.  Q.  Now.  I  will  ask  yov 
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this  question:  Where  Mr.  Sharp  waa  stand- 
ing, and  where  the  engineer  was  located, 
whether  he  was  sitting  or  standing  In  com- 
ing up  to  that  place  where  Mr.  Sharp  was 
from  the  east.  Is  there  not  a  certain  point 
before  the  engine  reached  Mr.  Sharp,  where 
the  front  end  of  the  boiler  would  get  be- 
tween the  engineer  and  Mr.  Sharp,  and  ob- 
struct the  view  ot  the  engineer?  I  do  not 
ask  you  to  fix  that  point,  but  is  there  not  a 
point  where  that  would  occur?  A.  Yes,  sir; 
It  would  come  In  between  them,  of  course. 
Q.  Before  the  engine  reached  Mr.  Sharp,  the 
boiler  would  obstruct  the  view  of  the  engi- 
neer? A.  Yes,  sir;  there  Is  no  disputing 
tbat  Q.  Now,  when  the  train  whistled  those 
two  sharp  blasts  of  the  whistle,  I  understood 
you  to  say  you  thought  the  engine  was  at 
least  two  rail  lengths,  and  probably  more, 
distant  from  Mr.  Sharp?  A.  Yes,  sir;  some- 
thing near  that;  It  might  be  less.  Q.  Now^ 
Is  It  not  a  fact  that.  If  Mr.  Sharp  had  given 
attention  to  those  whistles,  he  would  hare 
had  abundance  of  time  to  straighten  up,  and 
even  st^  back,  wouldn't  he,  before  the  train 
reached  the  point  where  be  waa?  A.  Well, 
he  wonid.  If  be  had  moved  right  quick.  Q. 
Suppose  he  was  standing  In  that  position, 
and  the  train  was  coming  at  the  rate  ot 
speed  yon  say  it  was—  What  was  the 
rate  of  speed?  What  did  you  say?  A.  Oh, 
I  suppose  twelve  or  fifteen  miles  an  hour. 
Q.  Well,  then,  suppose  be  was  standing  there 
In  tbat  position,  and  the  train  whistled  down 
there  sixty  feet  away,  and,  as  you  say.  It 
was  running  at  a  moderate  rate  of  speed; 
be  could  have  stepped  back  out  of  the  way 
of  the  train  In  a  second,  or  less  than  a  sec- 
ond, of  time,  couldn't  he?  A.  Yes,  sir;  of 
course  he  could.  If  he  knew  what  he  was  do- 
ing. If  he  knew  the  danger  he  was  In,  and 
bad  the  presence  of  mind  to  move  quick,  he 
could.  •  •  •  Q.  Well,  as  a  matter  of  fact, 
Mr.  Sharp  did  not  give  any  indication  of  pay- 
ing any  attention  to  the  train  when  It  whis- 
tled for  him  ?  A.  No,  sir.  Q.  And  yon  don't 
know  how  to  account  for  his  conduct  on  that 
occasion?  A.  No,  air.  Q.  Did  you  ever  hear 
Mr.  Sharp  remonstrated  with  about  his  habit 
of  standing  on  the  track  and  letting  the 
trains  get  within  dangerous  proximity  to 
bim?  Did  you  ever  bear  him  remonstrated 
■with,  and  warned  about  the  danger  of  doing 
that?  A.  Yes,  sir.  Q.  Before  that  time? 
A.  Certainly,  It  was  before  tbat  time.  Q. 
Have  you  heard  blm  warned  about  tbat? 
A.  Yes,  sir;  I  have  heard  him  spoken  to 
About  that  Q.  Well,  how  often  have  you 
tieard  him  spoken  to  In  regard  to  a  habit  of 
that  k^d?  A.  Well,  I  can't  say  positively; 
but  as  much  as  two  or  three  times,  I  think. 
Q.  Who  did  you  bear  speak  to  him  about 
that  habit?  A.  I  have  heard  the  foreman 
speak  to  blm.  I  have  heard  Mr.  Green  speak 
to  him.  Q.  And  who  else  have  you  heard 
speak  to  blm  about  that?  A.  I  have  heard 
bla  son  Ed.  speak  to  him.  and  I  bave  heard 
Mr.  Radford  speak  to  blm.  Those  are  tbe 
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three  tbat  I  bave  heard  speak  to  him  about 
It  Q.  Yon  remember  those  three?  A.  Yes, 
sir.  Q.  Up  to  the  time  the  train  whistled 
there  was  nothing  to  Indicate  to  your  mind 
that  Mr.  Sharp  was  not  going  to  get  out  of 
the  way?  A.  No,  Sir;  I  had  no  thought  tbat 
he  was  In  tbe  way  at  that  time,  until  I  saw 
him  there.  Q.  The  train  was  about  a  quar- 
ter of  a  mile  distant  when  you  started  down 
the  track?  A.  Yes,  sir;  about  that  distance 
or  further  Q.  Of  course,  It  was  getting 
nearer  all  the  time,  and  tbe  time  when  you 
passed  Mr.  Sharp  It  was  probably  still  clos- 
er? A.  Yes,  sir;  It  was  coming  all  the  time. 
Q.  And  the  position  he  occupied  at  that  time 
was  not  such  as  to  Indicate  to  your  mind  that 
he  waa  In  any  danger?  A.  No,  sir.  Q.  And 
it  did  not  occur  to  yon  tbat  he  was  In  any 
danger  until  about  tbe  time  tbe  traJn  whis- 
tled? A.  No,  sir;  It  was  about  that  time 
that  my  eye  caught  him,  and  then  I  thought 
he  waa  in  danger,  of  course,  for  I  hollered 
to  him.  Mr.  Sharp  was  a  low,  beavy-aet 
compactly-buitt  man,  strong  and  vigorous, 
but  not  very  well  at  that  time.  He  bad  a 
spell  of  rheumatism  before  that  His  gen- 
eral health  was  good,  but  be  complained  of 
bis  rheumatism.  His  eyesight  was  good  for 
a  man  of  bis  age.  I  bave  noticed  blm  read- 
ing newspapers  without  glasses.  His  bear- 
ing was  good.  •  ♦  •  I  don't  pretend  to 
say  that  tbe  whistle  was  not  blown  before 
I  heard  it  give  tbe  two  sharp  toots  that  I 
have  spoken  of,  but  If  so,  I  didn't  hear  it. 
Working  on  tbe  track  that  way,  we  l)ecome 
so  familiar  with  the  sound  of  the  whistle 
that  unless  there  Is  something  to  particular- 
ly attract  our-  attention  to  It  we  can't  tell 
afterwards  whether  the  wblstle  has  blown 
or  not.  If  It  was  blown,  and  I  beard  It  I 
haven't  the  slightest  recollection  about  It 
If  I  happened  to  pay  attention.  I  could  hear 
tbe  mmbllng  of  a  train  a  quarter  of  a  mile, 
but  I  didn't  notice  the  rumbling  of  that  train 
until  I  started  up  the  track  and  saw  It" 

J.  A.  Keller  testified:  "I  live  at  Lee's  Sum- 
mit On  tbe  2d  day  of  November,  18B6,  1 
was  In  tbe  employ  of  Hie  Missouri  Pacific 
Railway  Company,  woAlng  on  tbe  Kctlon.  I 
remember  the  occasion  of  William  Sharp  get- 
ting killed.  I  was  working  with  Mr.  Cooper. 
We  were  working  up  east  of  him  when  he 
got  struck,  but  before  that  had  been  woi^ng 
Just  west  of  him.  We  were  putting  In  a  new 
tie.  After  we  finished  putting  In  the  tie  west 
of  blm,  we  went  to  another  place  just  east  of 
bim.  At  the  time  Mr.  Sharp  was  struck,  I 
was  standing  right  across  the  railroad  track 
(^)poslte  Mr.  Cooper.  I  was  on  the  north  side 
of  the  track,  and  Mr.  Cooper  on  the  south 
side,  some  fifteen  or  sixteen  feet  from  Mr. 
Sharp.  I  could  not  tell  exactly  the  distance. 
When  I  heard  the  signal  given  by  the  train,  It 
was  on  up  ahead  of  us  a  piece,  eastwardly,  and 
coming  west.  I  guess  It  was  about  06  or  70, 
or  perhaps  75,  feet  away  from  him  when  tbe 
signal  was  given.  I  didn't  bear  any  one  bo^ 
ler  to  Mr.  Sharp,  nor  did  I  look  at  blm  wben 
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I  heard  the  algaaL  From  the  time  ve  paaaed 
him,  going  from  Uke  point  west,  to  the  iwlut 
east  of  him.  I  don't  think  I  noUeed  bim.  The 
slgnala  that  vere  ti^ea  bj  the  train  were  two 
right  short,  sharp,  keen  whistles.  Th^  were 
not  BO  very  loiMt.  *  *  *"  Ottas-examlna- 
tion:  "I  think  the  train  was  Und  of  slowing 
at  the  time  it  strnck  him,  but  would  not 
be  sure  about  It.  I  could  not  tell  bow  fast  the 
train  was  rounlng  at  the  time  It  strnck  him, 
but  don't  tbmk  It  was  running  as  fast  as 
freight  trains  usually  nm  out  on  the  road  be- 
tween stations.  I  am  poslttve  about  that. 
*  *  *  I  was  on  the  opposite  aide  of  the 
track  from  Mr.  Sharp,  and  the  train  came  be- 
tween  me  and  him.  and  therefore  I  did  not 
see  him  struck.  The  train  might  have  been 
further  than  65  ot  70  feet  away  from  htm 
when  It  whistled.  1  am  satisfied  that  It  was 
that  far.  I  Bun>o8e  the  train  was  mnnlng,  at 
the  time  of  the  accident  ten  or  twelve  miles 
an  boor.   •  • 

W.  B.  Cooper,  recalled,  testified:  "X  would 
presume  the  speed  of  the  train  at  the  time  of 
the  accident  was  about  ten  or  twelve  miles 
an  hour,-s>H>lwtdy  fifteen  miles  an  hour.  I 
will  8^  from  ten  to  fifteen  miles  an  hour.  I 
don't  know  positive  how  many  cars  tbere 
were  in  the  train,  but  I  suppose  from  elj^teen 
to  twenty-five.— somewhere  aking  there.  The 
track  was  dry.  I  suppose  the  track  was  not 
euctly  level,  but  It  was  nearly  level." 

Defendant's  Evidence. 

J.  M.  Green  testified:  "My  name  la  3.  M. 
Green.  On  the  2d  day  of  Novranber,  1885.  the 
Omj  William  Sharp  was  killed.  I  was  section 
foreman  of  that  portion  of  the  Missouri  Pa- 
cific Railway  covering  the  point  where  the 
accident  occurred.  William  Sbatp  and  sev- 
eral other  aectlon  men  were  worldng  on  the 
track  Just  east  of  Lee's  Summit  I  bad  gone 
up  the  track  In  th?  direction  of  Lee's  Summit 
aoine  little  distance,  to  examine  some  splices* 
At  that  point  the  track  is  straight  for  quite 
a  distance,  and  the  train  could  be  easily  seen 
for  several  hnndred  yards.  I  beard  toe  min 
whistle,  and  turned  atonnd  and  started  back 
In  the  direction  where  the  men  were  at  wwk. 
The  train  was  quite  a  distance  away  when  it 
firat  whistled.  William  Sharp  was  standing 
on  the  outside  of  the  track,  working  with  a 
pick.  As  the  train  approached,  the  other  men 
got  out  of  the  way,  but  Sharp  continued  to 
work,  leaning  over  tlie  rail  working  with  a 
pick.  He  was  on  the  south  side  of  the  track. 
He  did  not  seem  to  notice  tbe  approach  of  the 
train.  I  shouted,  and  motioned  to  him  to  get 
out  of  the  way.  I  beard  one  of  tbe  section 
men  also  halloo  to  him.  He  did  not  pay  any 
attention  to  us.  nor  did  he  pay  any  attention 
to  the  approaching  train.  When  the  engine 
was  four  or  five  rail  lengths  from  him,  the 
engineer  again  sounded  tbe  whlsUe.  but  he 
paid  no  attention  to  it  and  tbe  engine  struck 
tiim  and  killed  him.  If  he  had  straightened 
up,  tbe  engine  would  not  have  struck  him. 
Tbe  train  was  running  ten  or  twelve  miles  an 


honr.  It  had  already  begun  to  Oow  np  for 
Lee's  Summit  I  have  observed  railroad 
trains  so  mu<di,  and  for  such  a  long  tlme^ 
that  I  can  tcna  a  very  fair  estimate  of  the 
speed  of  trains,  Mr.  Sliarp  had,  before  that 
time,  heea  In  the  habit  ot  rcanalnlng  on  tbe 
track  whoi  the  train  was  a^nnditaig  ontll 
it  would  get  In  dai^rons  proximity  to  blm, 
and  he  bad  before  been  warned  In  regard  to 
It" 

Charles  Boyle  testified:  "My  name  is 
Charles  Boyle.  I  live  at  Sedalla,  Mo.  I  am  a 
locomotive  eni^neer,  and  In  the  employ  of  the 
Missouri  Pacific  Railway  Company.  I  was 
mnnlng  the  engine  which  atmck  and  killed 
William  Sharp  on  Novembw  2,  18WL  When 
ajiproacblng  Iiee's  Snmmit  I  sounded  the  whis- 
tle for  the  crossing,  which  Is  about  a  quax^ 
ter  of  a  mile  east  of  -wbeTe  Sharp  was  atmck. 
When  I  got  within  about  600  feet  of  where 
he  and  the  othw  section  men  were  at  woA, 
I  sounded  the  whistle  to  warn  them  of  the 
approach  of  Uie  train.  They  all  seemed  to 
get  otr  the  traxk.  When  about  100  or  ISO 
feet  from  where  be  was  struck,  I  saw  that 
he  was  standing  close  to  the  track,  and  lean- 
ing over  It  with  a  shovel  or  pick  or  some- 
thing of  tbat  kind  in  bis  hand,  and  I  blew 
the  whistie  again.  I  supposed  tlw  man  bad 
got  out  of  the  way.  but  the  fireman  told  me 
the  enghie  struck  bim.  If  he  had  only 
straightened  vp,  be  would  not  have  been 
struck.  I  had  begun  to  slow  up  tor  Lee's 
Summit  and  was  not  running  faster  than 
ten  or  tn'elve  miles  an  honr  at  time  of  ac- 
cident My  place  Is  on  right-hand  side  of 
engine,  and  he  was  aa  left  side  of  track.*' 

John  Houper  testified:  "My  name  la  John 
Houper.  I  live  at  Sedalia.  Am  a  locomo- 
tive fireman.  In  employ  of  Missouri  Pacific 
Railway  Company.  I  was  firing  on  engine 
which  struck  and  killed  WllUam  Shaip.  near 
Lee's  Summit  last  November,  Just  before 
the  accident  I  had  been  putting  coal  in  the 
engine,  X  heard  the  whistle  sounded,  and  put 
down  my  shov^  and  closed  the  door  to  the 
furnace,  and  stepped  in  tbe  cab  to  ring  the 
hell.  and.  just  as  X  got  to  front  of  cab  so  I 
could  see  out  the  engine  struck  the  man. 
It  bar^  did  strike  blm.  He  was  on  tbe 
outside  of  the  rails*  but  a  Utile  too  close  to 
tbe  track.  X  did  not  see  him  till  the  Instant 
he  was  struck.  The  engineer  had  blown  the 
whistle  for  tbe  crossing,  which  is  nboat  a 
quarter  of  a  mile  east  of  where  accident  oc- 
curred, but  tbat  Is  not  the  time  I  referred 
to  when  X  was  firing  up.  When  he  blew  tbat 
whistle  we  bad  already  passed  that  cnwalng. 
and  must  have  been  In  a  hundred  or  two 
feet  of  where  the  man  was  struck.** 

• 

The  plaintiff  also  Introduced  some  evi- 
dence tending  to  prove  that  the  train  conid 
have  been  stopped  wltbln  a  space  of  IGO  feet 
and  the  defendant's  evidence  tended  to  prove 
that  It  would  have  required  a  space  of  from 
18  to  80  car  lengths  In  which  to  stop  the 
train  at  tbe  speed  at  which  it  was  going. 


Digitized  by  Google 


Ma) 


SHARP  y.  MISSOURI  PAO.  RY.  CO. 


836 


and  that  the  view  of  the  track  In  front  of 
the  engineer  Is  obstructed  by  the  smokestack 
for  about  50  feet  And  on  cross-examination 
of  one  of  defendanf ■  witnesses  (Schleben) 
plalndtr  drew  out  the  following  evidence: 
"To  warn  persons  on  the  track,  we  glre  sev- 
eral toots  of  the  whistle,  depending  on  cir- 
cumstances. We  don't  ordinarily  wait  until 
we  get  up  within  a  foot  or  two  of  a  point 
where  some  part  of  the  engine  will  obstruct 
our  view,  before  giving  the  signal.  I  would 
give  the  signal  to  warn  a  person  on  the 
track  twenty  car  lengths  away.  The  dis- 
tance would  depend  a  good  deal  on  drcum- 
stance8,~upon  who  It  la.  If  it  was  a  section 
band,  I  would  not  give  any  toots  at  all,  be- 
cause they  will  stay  on  the  track  and  work 
until  the  last  minute  before  they  will  get  off 
the  track.  The  fact  as  to  whether  I  would 
give  the  danger  signal  would  depend  upon 
whether  the  party  was  a  section  hand,  un- 
less It  appeared  that  he  didn't  bear  or  see 
us.  As  a  rule,  we  don't  give  a  section  man 
any  warning  at  alL  Of  course.  If  we  should 
get  very  close  to  him,  and  he  didn't  show 
any  signs  of  getting  out  of  the  way,  I  would 
warn  him  the  some  as  anybody  else.  By 
'close,*  I  mean  ten  or  twelve  car  lengths.  I 
would  then  give  a  signal  by  continual  toots 
at  the  whistle.  I  would  say  that  the  whistle 
could  be  tooted  as  often  as  thirty  times  In 
mnnlng  a  distance  of  350  or  400  feet."  And 
on  redirect  examination  that  witness  testi- 
fied as  follows;  "Section  men  are  in  the 
iiablt  of  working  right  along  until  the  engine 
gets  very  close  to  them.  If  a  man  was 
standing  on  the  side  of  the  track,  I  would 
not  give  the  signal  as  readily  as  If  he  were 
standing  on  the  track,  unless  be  was  so 
close  that  the  train  might  strike  him  In  pass- 
ing. A  man  may  be  on  the  track  studying, 
and  not  thinking  about  the  train,  and  we 
make  an  alarm  with  the  whistle  to  put  him 
in  mind  of  where  he  Is  and  his  danger.  That 
Is  the  only  purpose  of  sounding  the  whistle, 
and,  if  a  man  ts  standing  on  the  outside  of 
the  track,  we  don't  give  the  danger  signal 
.as  quick  as  If  he  Is  on  the  track.  If  a  man, 
on  the  outside  of  the  rail,  had  his  back  to 
us,  we  would  give  the  signal  as  quick  as  It 
he  were  on  the  Inside,— that  Is,  If  he  were 
all  alone,— but  If  there  were  others  working 
■there  wHh  him  I  might  not   •  • 

It  requires  no  close  analysis  of  the  evi- 
.dence  In  this  case  to  discover  that,  while 
there  are  slight  differences  In  the  opinions 
and  in  the  estimates  of  time  and  distance  be- 
tween some  of  the  witnesses,  there  Is  really 
no  substantial  conflict. In  the  evidence.  All 
the  witnesses  seem  to  have  testified  fully, 
freely,  and  fairly  touching  the  matter  ac- 
cording to  the  best  of  their  knowledge  and 
memory.  And,  making  all  reasonable  Infer- 
ences in  favor  of  the  plaintiff  from  the  undis- 
puted facts  thereby  established,  it  Is  not 
possible  for  reasonable  minds  to  differ  as  to 
the  fact  that  the  negligence  of  the  deceased 
Jn  being  within  the  danger  line  of  section 


No.  2  of  the  defendant's  train  at  the  time  he 
was  struck  contributed  directly  to  the  Injury 
which  resulted  In  bis  death. 

He  was  a  man  of  mature  years,  in  posses- 
sion of  all  his  faculties,  with  good  eyes  and 
ears,  and  with  an  experience  of  many  years 
as  a  section  hand  on  this  railroad,  and  was 
familiar  with  the  movements  of  Its  trains 
and  their  signals.  He  was  distinctly  ad- 
vised, by  the  passage  of  section  No.  1  wltb 
Its  flags  flying,  that  section  No.  2  was  com- 
ing, and  to  be  on  the  lookout  for  it  It  did 
come  on  time.  In  accordance  with  the  warn- 
ing given,  and  its  coming  was  plainly  visi- 
ble for  a  quarter  of  a  mile  from  the  place 
where  the  deceased  was  standing.  Never- 
theless he  continued  at  his  work  with  a  por- 
tion of  his  body  within  the  danger  line,  fa- 
cing the  track,  without  paying  any  atten- 
tion whatever  to  the  coming  train,  when  by 
simply  turning  his  head,  or  even  casting  his 
eyes  In  that  direction,  he  could  have  seen 
the  train  in  ample  time  to  have  moved  out 
of  its  way  with  the  greatest  leisure.  If  he 
had  chosen  to  do  so.  The  only  Inference 
that  can  be  drawn  from  his  conduct  Is  that 
he  either  did  not  look  or  listen  for  the  train, 
and  for  that  reason  was  unconscious  of  Its 
approach,  or,  being  conscious  of  Its  ap- 
proach, he  willfally  remained  on  the  danger 
line,  and  thus  committed  suicide.  Indulging 
the  more  charitable  Inference  In  his  favor, 
be  was,  at  least  guilty  of  such  Inexcusable 
negligence,  contributing  directly  to  his  death, 
as  to  preclude  a  recovery  In  this  action,  un- 
less the  conduct  of  the  servants  of  the  de- 
fendant managing  the  train  was  character- 
ized by  such  willful,  wanton,  or  reckless  dis- 
regard of  human  life,  also  contributing  to 
hlB  death,  as  that  the  defendant  ought  not 
to  be  heard  to  say  that  the  plaintiff  was 
guilty  of  such  negligence.  Tanner  v.  Rail- 
way Oo.  (not  yet  officially  reiwrted)  61  S.  W- 
826;  Morgqn  v.  Railroad  Oo.  (Mo.)  GO  S.  "W. 
195;  Kellny  v.  Railway  Co.,  101  Mo.  67.  13 
S.  W.  80«,  8  L.  R.  A.  783. 

The  facts  and  circumstances  which  bring 
a  cause  within  this  exception  to  the  general 
rule  that  contributory  negligence  of  the 
plaintiff  or  deceased  precludes  a  recovery 
are  as  variant  as  the  cases  In  which  It  has 
been  Invoked,  and  but  little  assistance  can 
be  derived  from  adjudicated  cases.  In  which 
the  facts  are  seldom  analogous  to  the  one  In 
hand.  To  arrive  at  a  correct  conclusion  In 
a  given  case,  the  only  rational  mode  is  to 
put  ourselves  In  the  place  of  the  one  charged 
with  such  conduct,  and  interpret  hU  conduct 
In  the  light  of  all  the  tacts  and  circumstan- 
ces by  which  be  was'  surrounded  and  In  view 
of  which  he  acted. 

In  this  case  our  Inquiry  Is  confined  to  the 
conduct  of  the  engineer  who  had  the  control 
and  management  of  sectl^ai  No.  2,  and  to  his 
conduct  not  towards  persons  on  crossings  or 
quasi  crossings  or  trespassers  on  the  track, 
but  towards  a  co-employ6  In  the  service  of 
the  same  master,  and  as  familiar  with  the 
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movements  of  tbe  master's  trains  and  their 
signals  on  this  section  of  the  road,  of  which 
be  was  the  track  walker,  as  was  the  en- 
gineer himself.  That  tbe  engineer  was  com- 
petent and  skillful  Is  not  questioned.  That 
Id  approaching  the  place  of  the  accident  he 
was  runxLlng  his  train  at  the  usual  and  or^ 
dinary  rate  of  speed,  was  at  his  post  on  the 
lookout,  and  promptly  saw  the  deceased  Is 
undisputed.  When  he  first  saw  him,  howev- 
er, be  saw  him  In  connection  with  his  asso- 
ciates, and  as  a  part  of  the  gang  of  track- 
men, some  of  whom  were  on  and  some  be- 
side the  track,  and  discovered  that  those  on 
tbe  track,  as  the  train  was  approaching 
tbem,  were,  as  was  their  habit,  moving  out 
of  danger;  and,  knowing  that  they  had  been 
warned  to  be  on  the  lookout  for  his  approecb 
by  the  preceding  section,  he  had  every  rea- 
son to  believe  that  all  would  do  so.  Upon 
a  nearer  approach,  however,  be  discovered, 
from  the  position  of  the  deceased  beside  tbe 
track,  that  the  whole  of  his  body  was  not 
outside  the  danger  line,  and  he  gave  the 
nsnal  danger  signals,  at  a  distance  sufflcient 
to  have  enabled  tbe  deceased  eadly  to  have 
withdrawn  himself  from  bla  exposed  posi- 
tion before  the  train  reached  him,  as  the 
mgineer  supposed  be  bad  done  until  he  was 
afterwards  Informed  that  tbe  deceased  bad 
been  struck.  Of  course,  it  is  Impossible  to 
»ny  exactly  at  what  distance  the  engineer 
discovered  the  exact  situation  of  tbe  deceas- 
ed Id  regard  to  tbe  danger  line,  or  at  ex- 
actly what  distance  from  him  the  engineer 
gave,  tbe  danger  signal.  But,  conceding  that 
tbe  situation  of  tbe  deceased  could  have 
been  discovered  at  aucb  distance  as  to  have 
suggested  the  propriety  of  giving  the  danger 
signal  sooner  than  It  was  given,  and  that  It 
mlgbt  have  been  sounded  oftener  than  It 
was.  there  was  nothing  in  the  situation  that 
seemed  to  Imperatively  demand  that  It 
should  have  been  sounded  sooner  or  oftener. 
and  certainly  nothing  In  tbe  whole  conduct 
of  the  engineer  on  tbe  occasion  that  could 
be  characterized  as  a  willful,  wanton,  or 
reckless  disregard  of  human  life,— such  as  is 
necessary  to  take  the  case  out  of  tbe  general 
rule  that  ccmtrlbutory  negligence  precludes 
a  recovery.  The  court  erred  in  overruling 
the  demurrer  to  the  evidence,  and  for  this 
error  the  Jadgment  will  be  reversed.  All 
concur. 


MANKAMETER  v.  EGELHOIT. 
(Sapreme  Court  of  MisBouri,  Division  No.  2. 

March  26,  1901.) 
APPEAL    AND    BRROR  —  JURISDICTION  —  BU- 
PREMB  CODRT— APPEARANCE— 
WAITER  OP  PROCESS.  , 
1.  Where,  in  an  action  between  private  per- 
sons for  inJarles,  plaintiff  recovered  a  Judg- 
ment  for  $100,  the  supreme  court  has  no  juris- 


diction  of  an  appeal  therefrom,  there  bdng  no 
question  properly  raised  as  to  any  conBtitntion< 
al  construction. 

2.  Where  defendaat  in  an  action  for  injurieft 
answered  the  second  amended  petition,  and 
submitted  himself  to  the  Junsdiction  of  tbe 
court  and  went  to  trial,  he  cannot  afterwards 
complain  that  he  bad  not  been  served  with  pro- 
cess. 

Appeal  from  circuit  conrt,  Jadcsoii  eoimty} 
J.  H.  Slover,  Jui^. 

Action  for  Injuries  by  Catberliie  Uanka- 
meyer  against  J.  C.  Egelhoff.  From  a  Judg- 
raent  In  favor  of  plaindfl,  defendant  appeals. 
Appeal  dismissed,  and  record  ordered  trans> 
ferred  to  tbe  Kansas  Cl^  court  of  appeals. 

Frank  Titus,  for  appellant  Amos  H. 
Kagy  and  J.  H.  Bremerman,  for  respondent 

BURGESS,  J.  This  is  an  action  for  dam* 
ages  for  personal  Injuries  sustained  by  plain- 
tiff by  reason  of  the  allied  negligence  of 
the  servant  of  defendant  while  in  the  line 
of  his  employment  The  amount  of  damages 
claimed  was  ^,000.  The  answer  of  defend- 
ant upon  which  the  case  was  tried,  was  to  the 
second  amended  petition,  which,  It  is  alleged, 
was  a  departure  from  the  cause .  of  actloa 
stated  In  the  original  petition,  and  that  plain- 
tiff was  entitled  to  a  new  writ  of  summons 
upon  such  new  cause  of  action,  and  that  to- 
be  compelled  to  answer  said  last  petition  in 
this  cause  without  such  due  legal  procedure, 
to  which  he  was  entitled,  being  a  citizen  of 
this  state,  is  a  deprivation  of  defendant'* 
property  and  property  rights  without  the  due 
process  of  law  guarantied  to  him  by  the  lawt- 
and  constitution  of  tbe  state.  Upon  a  t^ia^ 
before  tbe  court  and  a  Jury,  plaintiff  recov- 
ered a  verdict  for  $100,  upon  which  judg- 
ment was  rendered.  The  amount  therefore,. 
Involved  In  this  appeal  Is  flOO;  and  as  the 
controversy  Is  between  private  persons,  la 
which  the  title  to  real  estate  is  not  in  ques- 
tion, and  no  question  properly  raised  as  to- 
the  construction  of  the  constitution  of  tbe 
United  States  or  of  this  state,  the  supreme 
court  has  no  Jurisdiction  of  the  appeal. 

Bven  if  defendant  was  not  served  with  pro- 
cess on  the  second  amended  petition,  and  it 
was  necessary  that  It  should  be  done  In  order 
to  give  the  court  Jurisdiction  over  him  (upon* 
which  we  do  not  pass),  as  he  answered  that 
petition,  and  submitted  himself  to  tbe  juris- 
diction of  the  court  and  went  to  trial,  he- 
could  not  thereafter  complain  that  be  had  not 
been  served  with  process,  and  thereby  elim- 
inated tbe  constitutional  question,  if  any 
there  was,  from  the  case.  It  follows  that 
this  court  is  without  jurisdiction  of  this  ap- 
peal, and  the  record  herein  Is  ordered  to  be- 
transCerred  to  the  Kansas  City  court  of  ap- 
peals. 

SHERWOOD,  P.  J.,  and  OAKTT,  3^  con- 
cur. 


Digitized  by  Google 


Uo.) 


UUUE  V. 


KILEY. 


837 


GORB  T.  BILEY  et  al. 

(Supreme  Oourt  of  Mispouri,  Divtalon  No.  2. 
March  28,  1901.) 

BOHISTBAD— OOWBR— WIDOW—CHILDftBN 
-^OINT  TSNANTS— VAX.UATIOK 
or  INTEREST. 

1.  Under  ReT.  St  18S9,  S  5430,  proriding  that 
on  the  decease  of  a  householder  his  homestead 
ahall  Test  in  hii  widow  and  children,  the  widow 
and  children  aw  not  each  mtitled  to  a  certain 
or  definite  part  as  tenants  In  common,  but  the 
homestead  passes  to  them  Jointly  or  as  joint 
tenants. 

2.  Under  Rev.  St  1889,  {  5440,  proTidlng  that 
in  setting  off  a  widow's  dower  the  homestead 
shall  first  be  set  off,  and  her  interest  therein 
determined,  and,  if  that  be  less  than  one-third 
the  value  of  decedent's  real  estate,  she  shall 
b«  awarded  so  much  as,  added  to  her  interest 
In  the  homestead,  shall  equal  such  one-third, 
the  estimate  of  the  value  of  her  interest  in  the 
homestead  should  not  be  lessened  because 
there  are  minor  children  who  may  oecupy  tt 
with  her  until  their  maiorltr. 

S.  Where,  In  setting  on  to  a  widow  the  home- 
stead and  her  dower  In  her  deceased  husband's 
estate,  the  commissioners  value  her  Interest  In 
the  homestead  at  the  full  appraised  value  of 
the  landt  she  being  37  years  of  age,  the  valua- 
tion Is  not  so  unreasonable  as  to  Jostifj  a  re- 
vwsal  <tf  tiie  Indgment  on  that  ground. 

Appeal  from  circuit  court,  Jackson  county; 
B.  P.  Gates.  Judge- 
Action  by  William  O.  Oore,  as  admlnlatra- 
tor  of  the  estate  of  John  T.  Riley,  against 
Talitha  Riley  and  others.  From  a  Judgment 
of  the  circuit  court  affirming  a  Judgment  of 
the  probate  court  aasi^lng  dower  and  home- 
stead to  defendanta,  and  from  an  order  de- 
nylns  a  new  trial,  defendant  Talitha  Rlley 
appeals.  Affirmed. 

Pazton  Sl  Rose,  for  a^Kllant  John  A.  Sea 
and  John  D.  Strotber,  for  reairandent 

BURGESS,  J.  This  suit  was  Instituted  by 
J.  A.  Rlley,  administrator  of  tbe  estate  of 
John  T.  Rlley,  deceased,  but  since  it  baa  been 
pending  In  this  court  J.  A.  Riley  died,  and 
tbe  present  plaintiff  has  been  duly  appointed 
administrator  of  said  estate,  and,  upon  hit 
motion,  enbstltuted  as  plaintiff  herein  in- 
stead of  J.  A.  Rlley,  deceased.  On  the  7th 
day  of  December.  Ifi06.  the  administrator  of 
Joba  T.  Rlley.  deceased,  filed  his  petition  In 
the  probate  court  of  Jackson  county.  In 
which  It  was  alleged:  "That  said  John  T. 
Rlley  died  seised  of  the  following  described 
real  estate,  situate  In  tbe  county  of  Jackson 
aforesaid,  to  wit,  tbe  west  half  of  the  north- 
east quarter,  and  the  east  half  of  the  north- 
west quarter,  and  the  northwest  quarter  of 
the  southeast  quarter  of  section  20,  township 
48.  and  range  SO.  That  said  premises  were 
also  occupied  by  said  John  T.  Rlley  during 
his  lifetime  as  a  homestead.  That  said  Ta- 
litha Rlley  Is  tbe  widow  of  the  said  John  T. 
Rlley.  deceased,  and  as  aucb  Is  entitled  to 
dower  tn  said  premises,  and.  together  with 
tbe  three  minor  children  above  named  of  de- 
ceased, Is  entitled  to  a  homestead  Interest 
thertln.   That  plaintiff  Is  admlnlatratw  of 


tbe  estate  of  satd  John  T.  Rlley.  That  the 
estate  is  in  debt.  That  there  is  no  personal 
property  to  pay  off  said  Indebtedness.  That 
the  defendants  have  not  had  their  dower  and 
homestead  in  said  premises  admeasured,  nor 
have  they  made  any  application  or  Instituted 
any  proceedings  for  tbe  setting  aside  of  said 
dower  and  homestead.  Plaintiff  therefore 
prays  the  court  for  an  order  setting  apart 
homestead  to  all  of  said  defendants  and  as- 
signing dower  to  the  said  Talitha  Riley  as 
their  rights  may  appear/'  The  probate  court 
appointed  commissioners,  who  made  tbe  fol- 
lowing report: 

*To  the  Honorable  Probate  Court  of  Jack- 
son County,  Missouri:  We,  the  undersigned 
commissioners  appointed  by  the  probate 
court  of  Jackson  county.  Mo.,  at  the  Feb- 
ruary term,  1887,  being  the  20th  day  of 
March,  1897,  cause  No.  1.934.  to  set  out  the 
homestead  from  the  real  estate  of  J.  T.  Rl- 
ley, deceased,  and  also  to  set  out  the  dower 
of  Mrs.  Talitha  Riley,  widow  of  said  J.  T. 
Rlley,  in  the  real  estate  of  said  J.  T.  Riley,  de- 
ceased, beg  leave  to  r^rt  as  follows:  We 
met  and.  after  being  qualified,  as  evidenced 
by  affidavit  herewith  submitted,  and  after 
notifying  the  parties  In  interest  we  proceeded 
to  view  and  value  the  real  estate  of  said  J. 
T.  Rlley.  deceased.  We  value  tbe  said  real 
estate  as  foUews: 


No.  Acres.    Description  of 
Sec. 

49  seTM  N.  I  01  N.  W.  | 
40  acres  B.  B.  I  oC  N.  W.  | 
40  sera  N.  W.  1  of  N.  B.  k 
40  scffli  B.  W.  I  of  N.  B.  I 
40  acres  N.  W.  |  of  8.  B.  | 


300  Totals 


Bee.  Twp.  R.  Talua- 

UOD. 

10    48    w  ii.m 

M  4>  10  1,000 

10  48  »  1.000 

10  48  SO  SDu 

»  48  so  1,100 

9G.100 


—Thus  showing  the  total  valuation  of  said 
real  estate  to  aggregate  $5,100.  We  then 
proceeded,  quality  and  quantity  of  land  be- 
ing relatively  considered,  to  allot  and  set 
apart  as  such  homestead,  valued  at  fl,GOO, 
the  northwest  quarter  of  the  southeast  quar- 
ter, and  twenty  acres  off  of  the  south  side  of 
tbe  southwest  quarter  of  the  northeast  quar- 
ter, of  section  20,  township  48,  and  range  80. 
We  also  find  tbe  value  of  the  interest  of  the 
said  wl&ow,  Mrs.  Talitha  RItey,  In  the  home- 
stead so  set  out  to  be  $1,500  for  and  during 
her  natural  life,  which  sum  does  not  equal 
one-third  of  tbe  value  of  all  the  real  estate 
of  which  the  said  J.  T.  HIley  died  seised. 
We  therefore  proceeded  to  allot  and  set  out 
as  dower  for  the  widow,  Mrs.  Talitha  Rlley. 
south  ten  acres  of  the  north  half  of  the 
southwest  quarter  of  the  northeast  quarter, 
section  20,  township  48,  range  30,  valued  at 
$200,  which,  together  with  the  value  of  the 
Interest  of  uld  Mrs.  Talitha  Riley  In  the 
homestead  aforesaid  mentioned,  equals  $1,- 
700,  being  one-third  of  the  value  of  all  the 
real  estate  of  which  the  said  J.  T.  Rlley  died 
seised.  We  also  set  out  as  roadway  twenty 
feet  off  the  south  side  of  tbe  southeast  quar- 
ter of  the  northwest  quarter  of  said  section 
20.  township  48.  range  30;  •  •  •  This  20th 
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day  of  Marcli,  1S87.  BespectfuUy  submitted. 
Jdo.  O.  Oapelle,  S.  IT.  Davla.  O.  V.  Slaughter, 
CommlflslonerB.  Filed  March  20,  1897." 

The  probate  court  approved  this  report, 
OTerrulIng  exceptions  of  the  widow,  TaUtha 
BUef.  and  she  appealed  to  the  circuit  court 
The  case  came  up  at  the  September  term  of 
the  circuit  court  of  Jackson  county.  Mo.,  at 
Independence,  18t)7,  and  was  submitted  to 
the  court  on  the  ftdlowlng  agreed  statement 
of  facts:  "It  Is  agreed  between  the  parties 
hereto:  That  the  valuation  placed  by  the 
commissioners,  Capelle,  Slaughter,  and  Da* 
Tis,  upon  the  land  out  of  which  homestead 
and  dower  is  to  be  set  out.  are  correct  as  to 
the  whole  and  as  to  tiie  sepuate  tracts,  and 
tiiat  the  residence  of  the  deceased  was  upon 
the  northwest  quarter  of  the  southeast  quar- 
ter of  sectltm  20,  township  48,  range  80. 
That  the  widow,  Tftlltha  BUey,  la  37  years  of 
age,  and  that  the  children's  ages  are  as  fol- 
lows: Ix>u  Lee  BUey.  14  years;  May  Belle 
Riley,  11  years;  and  Alverta  Biley,  3  years  of 
age.  That  Xou  Lee  Blley  and  May  Belle  Ri- 
ley are  the  stepchildren  of  the  widow,  Ta- 
Utha RHey,  and  do  not  reside  with  her  on 
said  homestead,  but  do  reside,  and  have 
since  babyhood  resided,  with  their  maternal 
grandmother,  and  are  now  in  d^cate  health, 
requiring  the  crastant  care  of  said  grand- 
mother, and  cannot  at  present  reside  upon 
said  lands.  It  is  agreed  by  the  parties  that 
upon  the  above  facts  the  court  shall  deter- 
mine whether  or  not  said  report  shall  be  ap- 
proved, and.  If  not  approved,  shall  determine 
bow  much,  If  any,  and  what  land  is  to  be 
added  to  that  part  which  has  been  set  apart 
by  said  commissioners  to  the  widow  as  dow- 
er. It  being  agreed  that  the  valuation  of  the 
part  set  out  as  homestead  to  the  widow  and 
minor  children  Is  correct"  On  November 
27.  1897.  the  circuit  court  KpffmvtA  the  re- 
port of  commlsslonen.  and  defendant  Tar 
Utha  Riley  excepted.  Within  four  days  she 
filed  her  motlui  for  new  trtal  as  follows: 
"Comes  now  said  Talltha  BUey,  and  asks 
the  court  to  grant  her  a  new  trial  in  said 
cause:  (1)  Because  the  finding  of  the  court 
is  against  equity  and  the  law;  (2)  because 
the  finding  of  the  court  is  against  the  evi- 
dence, and  against  the  pleadings  and  the 
agreed  statement  of  facts  submitted  in  this 
cause."  On  December  11,  1897,  the  court 
overruled  this  motion  for  a  new  trial,  and 
defendant  Talltha  Riley  Excepted.  She  then 
filed  her  affidavit  for  appeal,  which  was  al- 
lowed. The  minor  defendants  were  repre- 
sented by  their  guardians. 

It  Is  clear  from  the  reading  of  section  S439, 
Rev.  St  1889.  that  upon  the  i^ease  of  the 
husband  and  father  the  hmnestead  «tate 
owned  by  him  at  the  time  of  his  demise  pass- 
ed to  his  widow  and  children  Jointly  until 
the  children  become  ot  age.  Bhorer  v. 
Brod^bage,  86  Ma  544.  The  widow  and  ml- 
aor  children  are  not  tenants  in  common  In 
the  homestead  estate  (Canole  v.  Hurt,  78  Mo. 
6W),  but  their  rights  are  more  in  the  nature 


of  tbat  of  joint  tenants,  as  they  may  occupy 
the  homestead  Jointly  as  long  as  the  right  to 
do  so  exists.  The  contention  of  the  widow 
that  she  and  each  one  of  the  minor  children 
are  entitled  to  a  certain  or  definite  part,  or 
of  the  time  c«cb  should  have  It  and  that 
such  Interest  has  a  fixed  value,  Is  untenable; 
for  It  Is  plainly  not  in  acc«d  with  the  law 
or  its  spirit  Tbit  could  not  be  so  unless 
they  woe  tenants  in  common,  which  they 
are  not  Hie  value  of  the  lands  of  J.  T.  Bi- 
ley was  95,100.  The  commissioners  set  out 
91,506  worth  of  land  as  a  homestead,  and 
then  added  to  this  ^00  In  addition,  as  dower 
tor  the  widow,  making  In  all  $1,700;  and 
Mrs.  Riley's  contention  is  that  her  Interest 
in  this  $1,500  homestead  ought  to  have  been 
computed,  and  then  enough  land  added  to 
the  Interest  so  found  to  make  op  her  $1,700, 
dower  for  life;  or.  In  other  wwds.  If  she 
had  less  than  a  $1,600  Interest  In  the  home- 
stead, the  whole  $1,500  ought  not  to  have 
been  deducted  from  her  dower,  but  that  her 
dower  should  be  diminished  only  by  her  in- 
terest in  the  hmnestead.  and  not  by  its  entire 
value.  By  section  5410,  Bev.  St  1889.  it  Is 
provided  that,  where  commissioners  are  ap- 
pointed to  set  out  a  homestead,  they  shall. 
In  cases  where  the  right  of  dower  also  exists, 
also  set  out  such  dower,  and  they  shall  first 
set  out  such  homestead,  and  from  the  residue 
of  the  real  estate  of  the  deceased  shall  set 
out  such  dower,  but  the  amount  of  such  dow- 
er shall  be  diminished  by  the  amount  of  the 
interest  of  the  widow  In  such  homestead; 
and.  If  the  Interest  of  the  widow  In  such 
homestead  shall  equal  or  exceed  one-third  In- 
terest for  and  during  her  natural  life  In  and 
to  all  the  real  estate  ot  which  such  house- 
keeper or  head  of  a  family  shall  have  died 
seised,  no  dower  shall  be  asdgned  to  sncb 
widow.  In  passing  upon  this  statute  In  Bry- 
an v.,Rhoades,  96  Mo.  486,  10  S.  W.  53.  It  tn 
said:  "It  will  be  seen  that  the  amount  of 
dower  must  be  diminished  by  the  amonnt  of 
the  widow's  interest  in  the  homestead.  If 
the  widow's  Interest  In  the  bomratead  equals 
or  exceeds  in  amount  dower  In  the  entire 
«tate,  then  she  can  have  no  dower.  If  her 
interest  In  the  h<Hnestead  is  less  than,  dower 
in  the  entire  estate,  then  she  is  to  have  the 
difterence  set  off  to  her  In  doww.  Oraves  v, 
Oochran.  68  Mow  76.  The  homestead  must 
first  be  set  out  This  Is  the  plain  letter  of 
the  statute.  Until  that  is  done,  and  the 
widow's  Interest  therein  valued.  It  cannot  be 
told  that  she  is  eutitied  to  dower.  When 
her  interest  In  the  homestead  Is  valued,  and 
her  dower  In  the  entire  estate  Is  valued,  if 
there  Is  a  dUYerence  in  her  favor  then  the 
amount  of  that  dllference  Is  to  be  set  off  to 
her  in  dower  In  property  other  than  the 
homestead.  The  proceeding  to  set  out  the 
homestead  and  assign  dower  Is  but  one  cause 
of  action.  The  two  go  together.  The  amount 
of  dower  is  dependent  upon  her  Interest  in 
the  homestead."  In  the  case  at  bar  the  com- 
missioners proceeded  in  accordance  with  the 
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statute,  and  tbe  raluatlon  of  the  widow's 
terest  In  tb«  homestead,  considering  ber  age, 
cannot  be  saJd  to  be  so  nnreaaonable  as  to 
Justify  a  Fevenal  of  tbe  Judgment  upon  that 
gnraad.  The  Judgment  should  be  afllrmed, 
and  It  Is  80  ordered., 

SHERWOOD.  P.  J.,  and  GANTT,  J„  con- 
cur. 


SANFORD  T.  HERRON  et  al. 
(Supreme  Court  of  Missouri,  DiTision  Vo.  2. 
March  26;  1901.) 

KIBCTUBarP-UllITATIONB-ADyBRSB  P088B8- 
8I0N— JDDOHBNT  IN  FORMER  BUBXTTHENT^ 
WRIT  OP  POSSBSSION-^VIDBNCB—aUFTI- 
CIENOT— DIRECTION  09  JtTDOUBNT. 

1.  Judgment  in  ejectment  was  rendered  De- 
oember  12,  1883,  and  a  writ  of  posseMton  and 
ouster  issued  thereunder  January  28,  1884,  and 
from  the  latter  date  iJie  plaintiff  in  such  suit 
and  his  privies  were  In  actual,  open,  adverse 
poasesNon  till  January  36, 1884.  when  w»  hold- 
ing under  defendants  (n  the  former  ejectment 
brought  ejectment  against  the  heirs  and  privies 
of  the  plaintiff  therein.  Held,  that  the  plaintiff 
in  the  second  ejectment  was  barred  by  the 
statute  of  limitations  of  10  years,  notwithstand- 
ing the  writ  of  possession  Issued  within  that 
time,  since  the  judgment  In  the  first  ejectment 
estopped  tbe  defendants  therein  from  denying 
that  they  held  under  the  plaintiff,  and  th^  pot- 
session  was  his  possesion,  as  between  him  and 
them. 

2.  Where  plaintiff  In  ejectment,  which  was 
barred  by  limitations  as  to  the  property  in  Its 
entirety,  attempted  to  recover  one  room,  alleged 
to  have  been  occupied  within  10  years  by  one  in 

Srivity  with  him,  but  tbe  evidence  failed  to 
esignate  which  room,  be  could  not  recover. 
8.  Where  the  whole  title  of  the  respective 
IMrties  In  ejectment  was  before  the  supreme 
court  on  appeal  by  defendants,  and  no  good  pur- 
pose could  be  snbserved  by  another  costly  trial, 
and  the  court  was  of  opinion  that  plaintiff  conld 
never  recover  against  defendants,  judgment 
for  plaintiff  would  be  reverted,  and  Judgment 
directed  to  be  entered  for  defendants. 

Appeal  from  St  Lonls  drcnlt  conrt;  Janwa 
B.  Wttbrow,  Jndge. 

Action  bj  Alfred  Sanford  against  Henry 
Henon  and  others.  From  a  Jndgmoit  In 
favor  of  plaintiff.  William  a  UbrI  and  oth- 
ers appeaL  Reversed,  and  directed  fOr  de- 
fendants. 

Jobn  M.  Dickson,  for  appellants.  E.  P. 
Johnson,  for  respondent 

OANTT,  J.  An  action  In  ejectment  In 
■tatntory  form  was  commenced  January  26, 
18M,  for  a  pared  of  ground  on  Moore  street, 
in  Uock  211  of  the  city  of  St  Louis.  25  feet 
front  or  widtb,  no  feet  In  length  or  deptit, 
being  aoatb  part  of  lot  4,  in  Moore's  addition 
to  said  dty,  and  alleged  to  be  occupied  by 
taonse  No.  12,  on  Moore  street  Mn.  Bmllie 
Ubrl  and  Miss  Ida  Rose,  the  sole  heirs  at 
law  of  Dr.  Edward  Rose,  are  the  defendants 
who  assert  title,  and  tbe  other  defendants 
are  tbelr  t«iants.  PlatntUT  claims  title  un- 
der a  tax  deed  and  mesne  conveyances  from 
tbe  grantee  therein.  The  beirs  of  Dr.  Rose 
claim  under  tbe  foreclosure  of  a  deed  ot 


tmst  glvm  by  John  C.  Blecb,  tiie  common 
Bonzce  of  title,  execnted  prior  to  the  assess- 
ment and  levy  of  tbe  taxes  for  which  the 
Judgment  for  taxes  was  obtained.  Plain- 
tiff's chain  ot  title  Is  as  follows:  A  sheriff's 
deed  to  Stephen  Turner,  dated  and  acknowl- 
edged May  11,  1882,  under  an  execution  Is- 
aned  on  a  Judgment  In  favor  of  the  state, 
at  tbe  relatlMi  of  Hudaon*  coUectw,  against 
John  C.  Rlech,  Charlotte  Gebhart  and  Mlch- 
ad  Goary,  fOr  taxes  of  1S19;  From  the  files 
In  said  case,  it  appeared  that  a  summons  waa 
Issued  Angnst  18,  1881.  retmrnable  to  Octo- 
ber term,  1881,  irf  the  drcnlt  court  ot  the 
dty  of  St  Lopla,  and  was  personally  served 
on  Jobn  C  Blecb,  August  26,  1881,  and  a 
non  est  as  to  defendants  Oebtaart  end  Geary. 
There  was  an  allegation  In  tbe  petition  that 
Blecb  bad  conveyed  tbe  property  to  Midi- 
ael  Geary  as  trustee  to  aecnre  a  debt  to 
Charlotte  Oebhart,  which  deed  of  trust  was 
recorded  Jn  Book  840,  p.  810,  of  tbe  record- 
er's office.  On  October  18,  1881.  an  order  of 
pnbllcatlon  ms  made  on  the  non  est  ra> 
turn,  tot  the  reason  that  the  ordinary  process 
of  law  could  not  be  served  on  Mid  Gebhart 
and  Geoiy.  The  order  recited  tbe  pendency 
ot  the  salt  tor  taxes  of  1879  to  tbe  amount 
of  WIO,  upon  tbe  f<^wlng  real  estete,  to- 
vplt:  "A  lot  of  ground  <m  Moore  street  in 
tbe  dty  ot  St  Louis,  In  dty  block  211,  25 
feet  in  f nmt  or  width,  and  BO  feet  In  length, 
bdng  tbe  aonth  part  of  lot  No.  4.  In  Moore's 
addition  to  said  dty.**  Tbe  order  vras  re- 
tnmed  February  term,  1882.  The  order  was 
published  four  times  In  the  PostDbpatch 
newspaper.  Tbe  first  insertion  was  Decern- 
bw  S,  18S1«  the  second  Decembor  12,  tbe 
third  Decembw  19;  and  tbe  fourth  December 
26k  1881.  Judgment  waa  taken  by  default 
March  22,  1882.  Execution  issued  April  4. 
1882.  Sale  was  advertised  May  10^  1882,  and 
was  sold  on  that  day  to  Stephen  Tomer  fOr 
I80S,  which,  after  satisfying  the  Judgment 
and  costs,  left  a  sarplos  of  1225.62.  These 
recMds  irere  <rffered  by  defendante  to  show 
tbat  Mike  Geary  and  I^.  Rose  were  not  par^ 
ties  to  tbe  salt  Plaintiff  next  <tf  ered  war- 
ranty deed  fnua  Stephen  Turner  and  wife 
to  Mary  B.  Turner,  dated  May  18, 1882.  On 
May  iath,  Mary  B.  Turner,  by  deed  of  trust 
conveyed  this  lot  to  M.  P.  Jones,  trustee  for 
W.  M.  Dickey,  to  secure  note  for  fLiSOO. 
nils  deed  of  trust  waa  aftwwards  fore- 
doaed,  on  five  days'  public  notice,  and  the 
lot  conveyed  to  J.  V.  Hilton,  October  26. 1888. 
By  qultdalm  Hilton  conveyed  to  Jobn  Oliver, 
December  13. 1883,  filed  for  record  December 
17.  1884.  John  Oliver  conveyed  to  plaintiff. 
Sanford.  Ai^ust  20,  1890;  deed  recorded  Au- 
gust 26,  1806.  Greflet  a  real-estate  agent, 
testlfled  be  got  tbe  sarplua  of  the  tax  sale, 
and  gave  it  to  BlBdh.  He  fixed  tbe  rental 
at  322  to  926  a  month.  If  kept  In  good  con- 
dition; but  the  house  mis  85  years  old,  and 
tenanted  by  negroes.  On  the  part  of  defend- 
ant, the  evidence  was  first  proof  tbat  Mra. 
Ubrl  and  Miss  Ida  Rose  were  the  solo  heirs 
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at  lav  of  Dr.  Edward  Rose,  who  died  F«b- 
Tuarj  12,  1887;  that  Dr.  Rose  held  tbe  note 
and  deed  of  trnst  given  by  John  Blecb  to 
Mike  Qeary  for  tbe  use  of  Charlotte  Gebbart; 
that  Blech  paid  the  Interest  to  Dr.  Rose  np 
to  1883;  that  the  deed  of  trust  from  Blech 
to  Geary  for  Gebbart  was  foreclosed  May 
17,  l&SS.  Twenty-two  receipts  for  Interest 
paid  by  Blech  to  Dr.  Rose,  beginning  Septem- 
ber 6, 1808,  and  ending  October  12, 1880,  were 
read  In  evidence.  Tbe  note  of  Blech  for 
fl,500,  payable  five  years  after  date,  to  ^e 
order  of  Charlotte  Gebbart  was  read  In  evi- 
dence; also  assignment  thereof  by  Charlotte 
Gebhart  to  Dr.  Edward  Rose.  The  same 
was  also  credited  by  Isaac  Mason,  who  acted 
as  trustee  In  the  foreclosure.  May  17,  1883, 
with  f942.0S,  net  proceeds  of  tbe  sale  of  the 
lot  on  that  day.  Tbe  deed  of  trust  was  also 
assigned  by  Charlotte  Gebhart  to  Dr.  Rose. 
This  deed  of  trust  was  foreclosed  May  17, 
18S3,  and  deeded  to  Dr.  Rose.  On,  June  13, 
18SS.  Dr.  Rose  brought  ejectment  for  this 
lot  against  Isaac  B.  C.  Curry,  Lavina  Curry, 
formerly  Hashell,  Moses  Nevttt.  and  Simon 
Kane.  Personal  service  was  had  on  all  de- 
fendants. Judgment  was  obtained  by  him 
December  12,  1883,  for  possession  and  $166.- 
66  damages,  and  monthly  rents  fixed  at  (2S 
a  month.  Execution  issued  thereon  January 
23, 1884.  and  writ  of  possession  executed  Jan- 
uary 28,  IHSi.  After  the  defendants  In  eject- 
ment were  served,  they  attorned  to  Dr.  Rose, 
and  continued  as  his  tenants  down  to  a  com- 
paratively recent  time,  when  other  tenants 
of  defendant  took  possession  and  held  until 
the  commencement  of  this  suit,  January  26, 
1894.  One  Albert  IsbeU,  among  others,  be- 
came a  tenant  under  Dr.  Rose  of  said  prem- 
ises after  the  ejectment  suit.  Manetho  Hil- 
ton testified  that  he  thought  one  Martha 
Stewart  paid  him  a  month's  rent  January 
24,  1884.  This  woman  was  not  a  party  to 
the  ejectment  suit  and  Judgment  rendered 
thereon  December  12,  1883.  Hilton  says  he 
represented  John  Oliver,  who  obtained  a  deed 
to  the  lot  the  day  after  Dr.  Rose  obtained  his 
Judgment  In  ejectment.  He  testified  that  not 
a  cent  of  rent  was  paid  to  him  or  Miss  Tur- 
ner or  John  Oliver  after  Jsnuary  24,  1884. 
Witness  had  been  applied  to  to  bring  this 
suit,  but  he  refused.  At  another  time  this 
witness  stated  tbat  Martha  Stewart  paid  rent 
through  Wolff  &  Co.  up  to  January  24,  1884. 
Other  evidence  shows  tbat  Wolff  &  Co.  were 
tbe  agents  of  Dr.  Rose,  and  after  his  death 
of  bis  daughters. 

Upon  the  facts  disclosed,  little  doubt  can 
exist  as  to  the  merits  of  this  case.  They  are 
all  against  the  plaintiff.  The  tax  bill  under 
which  he  claims  appears  to  have  been  hand- 
ed around  from  one  to  another,  as  conven- 
ience might  dictate.  Wltb  absolute  knowl- 
edge of  Dr.  Rose's  possession  of  the  lot  In 
dispute  from  January,  1884,  no  effort  was 
made  to  dispossess  him  In  bis  lifetime.  He 
remained  In  possession  until  bis  death.  In 
18S7,  when  his  title  and  possession  devolved 


upon  his  two  daughters,  Mrs.  Uhrl  and  flilss 
Ida  Rose.  With  no  notice  of  an  adverse 
claim,  they  have  been  permitted  to  receive 
the  rents  with  which  they  are  now  charged. 
According  to  plaintiff's  own  theory,'  he  and 
those  under  whom  he  cl^ms  have  permitted 
an  adrei'se,  open,  and  peaceable  possession 
to  remain  Id  defendants  and  their  father  for 
10  years,  lacking  1  or  2  days,  accordingly  as 
they  count  tbe  time.  Hilton,  for  whom  the 
parties  seem  to  have  held  the  tax  title,  says 
he  declined  to  bring  this  suit.  Unless  It  was 
held  for  him,  his  self-denial  is  not  apparent 

The  vital  question,  as  the  answer  is  now 
framed.  Is  whether  plaintiff  was  not  barred 
by  the  statute  of  limitations  of  10  years. 
As  already  said,  plaintiff's  own  evidence  es- 
tablishes that  Dr.  Rose,  and  his  daughter* 
as  his  heirs,  had  been  In  the  actual,  open, 
adverse  possession  of  the  lot  In  suit  for  10 
years  prior  to  tbe  commencement  ot  this 
suit  lacking  1  day. 

Defendants  Insist,  however,  that  Dr.  Rom 
having  foreclosed  tbe  deed  of  trust  given 
him  by  Blech,  the  common  source  of  title, 
and  obtained  his  trustee's  deed  on  May  17, 
1883,  and  having  thereafter  brought  his  ac- 
tion of  ejectment  against  tbe  tenants  in  pos- 
session, and  obtained  his  Judgment  for  the 
possession  of  the  lot  December  12,  1883,  and 
followed  it  up  by  his  writ  of  possession  and 
ouster  on  January  28, 1884,  whatever  posses- 
sion. If  any,  plaintiff  bad  by  reason  of  the 
occupancy  of  said  tenants  was  interrupted 
from  the  date  of  that  Judgment  and  tbe  sub- 
sequent possession  has  been  shown  to  be  out 
of  plaintiff  since  that  date.  It  must  be  kept 
In  view  that  plaintiff  and  those  under  whom 
he  claims  assert  possession  through  the  de- 
fendants in  the  ejectment  suit  of  Dr.  Rose 
against  Curry  et  al.  In  that  suit  Dr.  Rose 
obtained  Judgment  on  December  12, 18S3,  for 
the  possession  of  the  lot  In  question.  After 
the  rendition  of  that  Judgment  the  defend- 
ants therein  were  estopped  from  longer  re- 
maining in  possession  as  tenants  of  J.  V. 
Hilton.  Moreover,  Hilton's  claim  expired  De- 
cember 13,  1SS3,  by  his  quitclaim  to  Oliver. 
These  tenants  not  only  did  not  but  were  es- 
topped from  turning  over  the  possession  to 
Oliver  .as  against  Dr.  Rose,  whose  Judgment 
In  ejectment,  and  writ  with  the  possession 
thereunder,  were  a  constant  assertion  of  ad- 
verse title  from  that  day  up  to  the  bringing 
of  this  'action,  over  10  years  thereafter,  and 
Oliver  and  Sanford  were  never  at  one  mo- 
ment In  lawful  possession  of  the  lot  durli^ 
aU  that  time. 

It  has  been  often  ruled  that  a  Judgmmt  in 
ejectment  against  one  In  adverse  possession 
breaks  the  continuity  of  the  adverse  posses- 
sion. It  was  ruled,  after  careful  examination 
by  this  court  in  banc,  In  Snell  v.  Harrison. 
131  Mo.  495,  32  S.  W.  37,  that  a  valid  subsist- 
ing Judgment  In  ejectment  against  one  In  pos- 
session, and  claiming  adverselyt  Interrupted 
the  peaceable  possession  of  the  defendant  and 
suspended  the  running  of  the  statute  In  his 
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favw;  ovefrnllng  Mabaiy  t.  DoUarlildi^  08 
Ma  198.  11  8.  W.  6U.  BO  far  u  a  different 
■doctrine  was  announced  on  tlili  point  The 
necessary  mnlt  of  tbat  decision  was  to  In- 
vest tbe  plaintiff  In  tlie  ejectment  Jodsment 
wltb  pcMsesslon  In  law  of  his  undivided  part 
of  the  lands  recovered.  In  Estes  v.  Nell, 
Mo.  639,  41  8.  W.  94a  tbe  Question  asaln 
arose  as  to  the  effect  of  a  judgment  In  eject 
ment  as  betweui  the  parties  and  privies  there- 
to,  and  It  was  held:  "It  was  not  necessary, 
in  order  to  suspend  the  statute  of  limitations 
MB  against  the  plaintiff  [In  ejectment],  that  a 
writ  of  restitution  should  have  issued,  or  that 
they  should  have  taken  possession  under  that 
Judgment  The  running  of  the  statute  was 
tnteinqited,  and  did  not  run  against  pUintiffs 
during  the  life  of  the  Judgment  although  no 
writ  of  restitution  Issued."  This  last  case 
■correctly  defines  the  effect  of  a  Judgment  ki 
ejectment  It  is  res  adjudlcata  as  to  parties 
thereto,  and  tbe  matter  adjudicated  upon,  un- 
tU  set  aside  or  reversed,  or  its  legal  effect 
destroyed,  by  the  result  of  another  action  of 
«Jectment  for  ttie  same  land  by  tbe  parties  oi 
their  heirs  who  were  defendants  therein. 
While  it  does  not  prevent  a  defendant  from 
yielding  possession  and  bringing  another  ac- 
tion In  ejectment  to  try  the  title,  until  he 
■does  so  he  and  his  privies  are  bound  thereby. 

What,  then,  was  the  effect  of  the  Judgment 
-of  December  12,  1883,  upon  the  possession  of 
J.  V.  Hilton,  asserted  through  tbe  occupancy 
4>t  Curry  et  al.,  the  defendants  In  tbat  Judg- 
ment? We  answer,  that  from  the  date  of 
that  Judgment,  and  during  Its  life,  the  said 
defendants  were  conclusively  estopped  from 
recognizing  Hilton  as  their  landlord,  or  con- 
tinuing his  possession  by  any  act  of  theirs.  In 
oi^sltlon  to  the  rights  of  Dr.  Rose,  the  plain- 
tiff therein.  Unless  this  Is  so,  It  Is  Idle  to  say 
that  a  Judgment  of  a  court  of  competent  Juris- 
■dlctlon  has  any  binding  force  upon  the  parties 
thereto.  While  that  Judgmrat  did  not  bar  an . 
action  of  ejectment  In  favor  of  Oliver,  who 
purchased  from  Hilton  the  next  day  after  the 
Judgment  upon  no  sound  principle  of  law  can 
It  be  asserted  that  Oliver's  quitclaim  deed 
transferred  to  him  the  possession  which  had 
been  adjudged  to  Dr.  Rose,  nor  could  the  de- 
fendants therein,  whose  possession  had  been 
adjudged  tortious  by  the  court  by  a  surrepti- 
tious payment  of  rent  put  Oliver  In  posse- 
sion,—as  It  iB  well  settled  that  a  Judgment 
In  ejectment  hinds  not  only  those  against 
whom  It  Is  rendered,  but  all  others  who  come 
In  under  them.  Nor  is  there  any  legal  evi- 
dence tbat  they  attorned,  or  attempted  to  at- 
torn, to  Oliver. 

Within  the  contemplation  of  law,  whatever 
rights  Oliver  may  have  had  to  bring  his  own 
action  of  ejectment  from  the  date  of  that 
Judgment  Curry  et  al.,  the  defendants  In  the 
ejectment,  were  estopped  from  denying  they 
held  under  Dr.  Rose,  and  their  possession,  as 
between  him  and  them,  was  his  possession, 
and  this  continued  up  to  tbe  time  they  at- 
torned to  Dr.  Rose,  which  they  were  author^ 


lied  by  our  statute  to  do.  As  is  said  in  Prior  v. 
Scott,  87  Mo.  309:  "Where  the  prior  possess- 
or has  been  turned  out  by  an  opposing  claim- 
ant In  Judicial  proceedings,  all  presumptions 
In  his  favor,  growing  out  of  said  prior  pos- 
session. If  not  terminated,  are,  at  least  shift- 
ed in  favor  of  his  successful  opponent"  It 
results,  then,  that  upon  the  admitted  state 
of  facts  shown  by  this  record,  whatever  pos- 
aessUm  those  under  whom  plaintiff  claims, 
held  through  the  defendants  in  that  eject- 
ment passed  to  Dr.  Hose  by  his  recovery  In 
that  case,  and,  as  it  has  remained  In  lilm 
and  his  heirs  continuously  since  the  12th  of 
December,  1883,  the  plaintiff  and  those  under 
whom  he  claims  have  been  ousted  by  an  ad- 
verse possession  for  more  than  10  years,  and 
the  court  erred  In  not  ^ving  defendants'  first 
instmctlon. 

2.  One  other  point  only  needs  to  be  noticed. 
It  was  attempted  to  show  a  poBsessiim  of  one 
room  by  one  Martha  Stewart  As  to  this 
claim,  It  is  sufficient  to  say  that  every  pre- 
sumption la  against  tbe  .bona  fides  of  this 
claim.  At  most  It  would  not  affect  the  re- 
covery of  an  the  premises  outside  of  tltat 
room,  and  still  the  Judgment  must  have  bew 
tot  defendants  for  all  save  that  romn;  but 
the  evidence  is  wholly  insufficient  to  sustain 
a  recovery  outside  of  that  consideration,  for 
the  reason  that  It  utterly  falls  to  designate 
the  room  which  it  Is  alleged  she  occupied  at 
that  time.  Moreover,  there  was  no  proof  that 
she  was  a  tenant  of  any  part  of  said  building. 
Nagte  says  Stewart  *  Curry  wars  one.  Ev- 
ery presumption  up<m  tbe  facts  disclosed  in 
evidence  Is  that  If  she  was  In  tbe  house  she 
was  there  In  subordination  to  Curry,  who  was 
sued  and  ejected.  Nothing  was  attempted  to 
he  shown  further  than  she  was  there  In  the 
Itouse,  and  on  one  occaBi<m  paid  Wolff  &  Co. 
some  teat.  Tbe  paymmt  of  rent  Is  a  fact 
going  to  the  estaldiSbment  of  a  tenancy,  but 
by  no  means  sufficient  In  or  of  Itself.  Out  of 
all  the  owners  of  this  tax  titie.  It  surely 
would  have  been  an  easy  matter  to  have 
shown  that  Bfartba  Stewart  was  a  lessee  of 
that  building  at  the  time  the  ejectment  was 
brought.  "The  receipt  of  rent  Is  only  a  prima 
fade  acknowledgment  of  the  existence  of  a 
tenancy,  and  Is  always  subject  to  explana- 
tion; for  where  tbe  amount  received  does  not 
appear  to  have  been  paid  as  rent,  or  bears 
but  a  small  proportion  to  the  annual  value  of 
the  premises,  the  rule  does  not  apply."  Tayl. 
Landl.  &  Ten.  S  23.  In  this  case  there  was 
no  evidence  of  the  amount  paid,  and  hence 
it  is  impossible  to  say  It  bore  a  fair  propor- 
tion to  the  annual  or  monthly  value  of  the 
premises.  All  the  evidence  tending  to  show 
Martha  Stewart  was  a  tenant  of  3.  V,  Hilton 
or  Oliver  does  not  amount  to  a  scintilla,  and 
can  form  no  basis  of  recovery  In  an  ejectment 
wherein  the  burden  Is  on  the  plaintiff.  As 
tbe  whole  tttie  of  tlie  respective  parties  Is 
before  the  court  no  good  purpose  can  be  sub- 
served by  anoth«-  costiy  trial,  and  as,  In  our 
opinion,  plaintiff  can  never  recover  against 
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defendants,  the  lodgment  is  reversed,  wltb 
directions  to  enter  Judgment  for  defendants. 

SHERWOOD,  P.  jr.,  and  BURGESS,  J., 
concur. 


ITRANOISOO  T.  WINOPIBLD  et  al. 
(Supreme  Court  of  IfiBBOuii,  IHTision  Mo.  1. 
Uarch  12.  1901.) 

SXBCUTORS  AND  ADHtNISTKATORS-ACOOUNT- 
INQ  —  JURISDICTION  OF  COURT  —  ADHIHIB- 
TRATOa  DB  BONIS  NOH— PUBUC  ADMINI&- 
TRATOI^UABIUTT  TO  ACCOUNT-DEFENSB. 

1.  Uoder  Rev.  St.  188B,  {}  47,  4&  requiring 
executors  or  admlnlstratora  on  their  remoTal 
or  reeignatioa  to  deliTer  ail  peraooai  property 
to  their  Bucceasors,  and  making  it  the  duty  of 
the  Buccessors  to  move  the  court  to  compel  such 
executors  to  make  final  settlement,  the  county 
court  has  jnrisdiction  of  the  apphcatlon  of  a 
BQcceeding  administrator  to  force  the  public  ad- 
ministrator, who  took  charge  of  aa  estate  on 
the  removal  of  an  executor  thereof,  to  make  a 
final  accounting. 

2.  Where  a  will  poaitivelr  directs  the  execu- 
tor to  sell  testator's  realty,  the  power  of  sale  ia 
not  pei-sonal,  but  passes  to  a  succeeding  admin- 
istrator on  the  removal  or  resignation  of  the  ex- 
ecutor named  in  the  will. 

8.  Where  a  will  poaitiTely  directs  the  executor 
to  sell  testator's  real  estate,  a  successor  of  the 
executor  who  sells  the  property  does  not  hold 
the  proceeds  as  trustee  for  the  heirs,  but  as 
esaete  of  the  estate,  and  may  be  compelled  to 
account  therefor  in  the  county  court,  under 
Rev.  SL  1889,  »  47,  48. 

4.  Where  an  executrix  Is  not  discharged  on  an 
accounting,  but  the  estate  is  continued  to  en- 
able her  to  carry  out  a  power  to  sell  real  estate 
given  io  the  will,  the  Jurisdiction  of  the  county 
court  to  compel  an  accounting  by  an  adminis- 
trator afterwards  appointed  on  the  removal  of 
the  executor  cannot  be  defeated  on  the  ground 
that  such  accounting  terminated  the  administra- 
tion, and  that  the  subsequent  removal  and  re- 
appointment were  void,  and  that  the  property  is 
t£us  held  as  b^stee.  and  not  aa  administrator. 

5.  The  power  of  the  probate  court  to  appoint 
an  admiiUBtrator  de  bonis  non  Is  not  defeated 
by  the  fact  that  all  the  estate  debts  have  been 
paid. 

Appeal  from  drcult  court,  Saltne  county; 
Richard  Field,  Judge. 

Proceedings  by  George  H.  Francisco,  aa 
Admlnistiator,  against  James  WIngfleld  and 
others,  to  compel  an  accounting  by  the  lat- 
ter as  a  f(sm^  admliUstratw  of  the  estate 
r^resented  t>y  plaJntlfl.  From  a  Judgment 
dismissing  the  proceedings,  plaintiff  qipeals. 
Reretsed. 

Robt  M.  Reynolds  and  U  W.  Scott,  for 
appellant  Dugglns  ft  Ralney,  for  respond- 
ents. 

UOBINSON,  J.  This  Is  a  proceeding,  un- 
der sections  47,  48,  Rev.  St  1889,  Instituted 
Io  tbe  probate  court  of  Saline  county  against 
James  WIngfleld,  former  administrator  in 
charge  of  the  estate  of  George  S.  Hawkins, 
deceased,  whoee  autborl^  had  been  revoked, 
and  tbe  sureties  on  his  official  bond,  to  as- 
certain tbe  amount  and  kind  of  property  in 
bis  hands,  and  compel  him  to  account  'with 
the  plaintiff  as  administrator  de  bonis  non  of 
the  deceased,  and  for  Judgment  against  WIng- 


fleld and  bis  sureties.  Tbe'  probate  court 
dismissed  the  proceeding  for  want  of  Juris- 
diction. PlalntlCC  then  appealed  to  tbe  cir- 
cuit court  where,  upon  trial  anew,  like  Jmlg- 
ment  was  rendered,  and  tbe  plaintiff  ap- 
pealed. 

The  record  shows  that  George  S.  Havfclns 
died  In  Saline  county.  Mo.,  in  1871,  leaving 
a  will  which  was  duly  admitted  to  iHobate 
In  that  county.  He  appointed  M.  M.  Rtaoada 
and  his  wife,  Francis  M.  Hawkins,  as  ex- 
ecutors thereof.  After  giving  his  wife  a 
life  estate  In  all  bis  personal  property  and 
a  large  portion  of  his  real  estate,  tbe  will 
provided:  "I  will  the  remainder  of  my  land, 
being  on  the  south  side  of  the  road  above 
named,  and  the  Fsucett  tract  be  sold  by  my 
executors,  the  money  arising  from  the  sate 
of  said  land  to  be  loaned  out  and  that  my 
wife  be  permitted  to  use  the  Interest  of  tbe 
same  in  assisting  her  In  the  raising  of  and 
educating  of  my  younger  children.  After 
tbe  death  of  my  wife,  I  will  that  my  executor 
Is  fully  authorized  and  empowered  to  take  Id 
charge  all  of  my  property,  both  real  and  per- 
sonal, that  Is  on  hand,  and  to  sell  and  dis- 
pose of  the  same  either  at  public  or  private 
sale,  and  divide  the  proceeds  among  my  chil- 
dren." The  widow  alone  qualified,  and  took 
charge  of  the  property  and  proceeded  to  ad- 
minister on  tbe  estate.  She  made  an  anuiial  * 
settlement  In  1872,  and  gave  notice  of  her 
intentlou  to  make  a  final  settlement  at  the 
January  term,  1874,  of  the  probate  court 
On  January-  9th  she  appeared  and  filed  an 
account  for  final  settlement,  showing  a  bal- 
ance In  her  hands  of  $375.80.  Tbe  probata 
court  approved  tbe  settlement  found  that  all 
the  debts  had  been  paid,  and  thereupou  or- 
dered "that  she  retain  said  sum  of  f3T5.^ 
as  her  property  under  the  will,  and  that  the 
administration  of  such  estate  be  continued 
for  the  purpose  of  carrying  out  the  provi- 
sious  of  the  will  of  the  said  deceased,— in 
selling  tbe  real  estate  and  lending  out  the 
money  received  from  the  same."  The  widow 
continued  in  charge  of  the  estate  until  Au- 
gust 1885,  when  the  probate  court  by  rea- 
son of  her  marriage,  revoked  her  letters,  and 
ordered  defendant  WIngfleld,  public  adminis- 
trator of  Saline  county,  to  take  (diarge  of 
said  estate  as  administrator  de  brails  noa 
with  the  will  annexed.  At  the  time  her  au- 
thority was  revoked  she  had  In  her  hands 
as  executrix.  In  addition  to  the  balance  of 
|t375.S0,  the  sum  of  $855  in  cash,  and  several 
notes  taken  by  her  on  account  of  purchase 
price  of  certain  real  estate  sold  under  the 
power  of  sale  contained  In  the  will.  In  pur- 
suance of  said  order  Wlngfldd  made  an  In- 
ventory of  all  the  real  and  personal  property 
belonging  to  the  estate,  exc^t  that  portion 
of  the  land  theretofore  sold  by  the  executrix, 
and  filed  the  same  In  the  probate  court  On 
her  failure  to  turn  over  the  notes  and  money 
In  her  bands,  WIngfleld,  as  such  adminis- 
trator, begun  a  statutory  proceeding  In  the 
probate  court  to  require  ber  to  account,  and 
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for  Judgment  against  her  and  the  sureties 
on  her  bond,  which  ultimately  tei*mlnated 
in  a  judgment  In  favor  of  WIngfleld  for  $855. 
This  Judgment  was  afterwards  collected  by 
him.  'She  also  delivered  to  him  a  note  for 
$890  received  by  her  for  the  purchase  price 
of  certain  real  estate  sold  by  her,  as  ex- 
ecutrix, under  the  power  of  sale  contained  in 
the  wlU.  Afterwards  Wingfleld  sold  the  re- 
nudning  portlou  of  the  real  estate,  except 
that  portion  In  which  the  widow  had  a  life 
estate,  under  the  power  given  by  the  wlU, 
as  administrator,  and  as  such  received  the 
purchase  money  and  executed  deeds  there- 
for. Such  sale  was  reported  to  and  approv- 
ed by  the  probate  court,  although  there  never 
was  any  order  of  the  court  directing  the  sale 
thereof.  The  administrator  continued  to 
make  regular  annual  settlements  with  the 
probate  court.  In  which  he  charged  himself 
with  the  amounts  received  from  the  sale  of 
real  estate,  and  interest  thereon,  together 
with  the  amount  collected  on  the  Judgment 
against  the  executrix,  and  took  credit  for  the 
expenditures  until  1S92,  after  which  time 
no  further  settlements  were  made.  In  Au- 
gust; 189&,  the  probate  court  revoked  the  let- 
ters of  Wingfleld  and  ordered  plaintiff,  then 
public  administrator  of  Saline  county,  to 
take  charge  of  the  estate  and  administer  the 
goods  unadmlnlstered  belonging  to  the  estate. 
At  the  time  of  revocation  of  hJs  authority 
there  remained  In  bis  bands,  as  shown  by  his 
annual  settlements,  notes  and  money  amount- 
ing In  the  aggregate  to  16,517.06,  derived 
from  the  sale  of  this  real  estate,  In  reference 
to  which  no  order  of  distribution  bad  been 
made.  On  Wiugfleld's  failure  to  make  a 
final  settlement  of  the  estate  and  deliver  to 
plaintiff,  as  his  successor,  the  amount  of  mon- 
ey and  property  shown  to  be  in  bis  bands 
as  the  proceeds  of  the  sale  of  real  estate^ 
this  proceeding  was  instituted  against  him 
and  his  sureties  on  bis  official  bond,  based 
on  the  theory  that  upon  the  death  of  the 
testator  the  probate  court  became  vested 
with  Jurisdiction  to  administer  on  bis  estate, 
and  that  the  Jurisdiction  thus  obtained  con- 
tinued until  the  estate  was  finally  wound  up 
and  all  the  money  and  property  in  the  hands 
of  the  administrator  belonging  to  said  es- 
tate, and  received  In  his  official  character, 
accounted  for  and  delivered  to  the  parties  en- 
titled thereto;  that  having,  by  virtue  of  his 
authority  as  administrator  de  bonis  n<Mi.  re- 
ceived the  proceeds  of  the  sale  of  these 
lands,  both  be  and  his  sureties  are  bound  to 
account  In  his  character  as  such  admlnistrar 
tot  with  bis  successor,  under  the  supervision 
ot  the  probate  court.  In  other  words,  the 
plaintlflf  maintains  that  inasmuch  as  Wing- 
fleld, by  his  own  showing,  received  the  pro- 
ceeds of  the  sale  of  land  belonging  to  the 
estate,  under  color  of  bis  office,  he  Is  char- 
geable therewith,  and  can  be  required  to  ac- 
count in  his  official  capacity  with  the  probate 
court  therefor.  Counsel  for  defendants,  on 
the  other  hand,  contends:  First  That  the 


estate  was  finally  settled  by  the  executrix  In 
January,  1874,  and  consequently  there  was 
nothing  further  for  the  probate  court  to  do; 
that  by  reason  of  such  settlement  the  pro- 
bate court  lost  Jurisdiction  of  the  matter, 
and  that  all  proceedings  of  said  court  touch- 
ing the  estate  since  such  settlement,  includ- 
ing the  order  appointing  Wingfleld  adminis- 
trator de  bonis  non.  as  well  as  the  order  pla- 
cing the  estate  In  plabitllTs  charge  as  bis 
successor,  are  absolutely  void,  and  that  the 
plaintiff  was  not  entitled  to  recover  the  pro- 
ceeds arising  from  the  sale  of  land  under 
the  power  In  the  will.  Second.  That  as  the 
money  in  Wlngfield's  hands  was  derived 
wholly  from  the  sale  of  real  estate,  undeF 
a  Bpe(Hflc  power  given  by  the  will,  creating 
an  independent  trust,  the  same  Is  not  an 
asset  of  the  estate,  but  constituted  a  trust 
fund,  which  was  held  by  him  as  trustee,  and 
not  in  his  representative  capacity;  that  he 
was  not  chargeable  in  this  proceeding  with, 
or  liable  for,  the  proceeds  received  from  the 
sale  of  real  estate  sold  by  him  as  such  admin- 
istrator under  the  power  of  sale  contained 
in  the  will,  and  therefore  Is  not  accountable 
in  the  probate  court  for  a  fund  received  by 
him  as  trustee;  moreover,  that  all  coutro- 
versles  In  reference  thereto  should  be  de- 
termined in  a  court  of  chancery. 

So  that  the  question  first  presented  by  this 
appeal  Is  the  right  of  the  probate  court  to 
compel  an  accounting  by  defendant  Wing- 
field  after  the  revocatlw  of  his  authority  and 
the  appointment  of  hie  successor.  The  au- 
thority of  the  probate  court  to  require  an  ac- 
counting Is  expressly  given  in  this  state  by 
statute.  Section  47,  Rev.  St  18S0,  which 
was  in  force  at  the  time  this  proceeding  was 
instituted,  provides  that:  "If  any  executor 
or  administrate  dies,  resigns,  or  his  letters 
are  revoked,  he  or  his  legal  representatives 
shall  account  for,  pay,  and  deliver,  to  his 
successor  •  •  •  all  money,  real  and  per- 
sonal property,  of  every  kind,  and  all  re- 
ceipts, credits,  deeds,  evidences  of  debt  and 
such  papers  of  every  kind  of  the  deceased,  at 
such  time  and  In  such  manner  as  the  court 
shall  firder,  on  final  settlement  with  such 
administrator  or  executor  or  his  l^al  repre- 
s^tatlves,  to  be  made  on  motion  of  his  suc- 
cessor. •  •  •"  By  the  succeeding  section 
It  is  provided:  "If  any  executor  or  adminis- 
trator resign  or  his  letters  be  revoked,  It  shall 
be  the  duty  of  his  successor,  ♦  •  ♦  to 
move  the  court  to  compel  the  executor  or  ad- 
ministrator removed,  or  having  resigned,  to 
make  final  settlement;  and  on  such  motion 
after  due  notice  to  su<^  executor  or  adminis- 
trator the  court  having  Jurisdiction  shall  as- 
certain the  amount  of  money,  the  quality  and 
kind  of  real  and  personal  proper^,  and  all 
the  rights,  deeds,  evidences  of  debt  and  the 
papers  of  every  kind  of  the  testator  or  intes- 
tate in  the  hands  of  snch  executor  or  admin- 
istrator, or  that  came  Into  bis  hands,  and 
remain  unaccounted  for  at  the  time  of  his 
resignation  or  ranoral  from  office  or  revoca- 
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turn  of  Us  lettm  and  to  oifwee  snch  order 
And  jadgment  against  tucb  administrator  or 
■execator,  and  his  snretles  If  they  had  dne 
notice  of  proceedings.  •  •  •**  The  mani- 
fest purpose  of  the  statute  la  that  all  the 
property  belonging  to  the  estate  remain 
in  the  hands  of  the  executor  or  admlnlstra- 
lor,  subject  at  all  times  pending  the  admin- 
istration to  the  Jurisdiction  and  soperrlslon 
of  the  probate  court;  this  supervisory  con- 
tnl  being  necessary  for  the  purpose  of  proj>- 
«rly  administering  the  estate.  It  la  clear 
from  these  various  statutory  prorlslons.  says 
N<Hton.  J.,  In  Scott  T.  Crews,  72  Mo.  261, 
**that  upon  the  revocation  of  the  letters  of  an 
Administrator  the  county  court  Is  clothed 
with  the  power  to  have  a  settlement  made 
In  that  court  by  the  removed  administrator, 
it  Is  also  clear  that  such  a  settlement  Is  to  be 
made  at  the  Instance  of  the  successor. 
*  *  *  While  an  administrator  holds  the 
■assets  of  an  estate  primarily  for  the  payment 
■of  debts,  the  farther  duty  Is  Imposed  upon 
lilm,  after  the  debts  are  extinguished  by  pay- 
ment, of  paying  to  the  heirs  and  distributees, 
under  the  direction  of  the  court,  what  may 
remain  in  bis  hands  applicable  to  that  pur- 
pose. His  fhll  duty  Is  not  performed  till 
both  these  things  ore  done."  Whm  the  pub- 
lic administrator  is  ordered  to  take  charge  of 
And  administer  on  an  estate,  and  there  Is  a 
will,  he  is  vested  with  the  same  powers  and 
Assumes  the  'same  obligations  as  the  executor 
or  administrator  witb  the  will  annexed;  and 
If  he  does  not  moke  settlement  and  pay  over 
4o  his  successor  the  assets  remaining  In  bis 
hands  as  sncb  administrator,  he  and  his 
■saretles  are  liable  to  the  summary  proceeding 
provided  by  the  statutes,  or  to  an  action  on 
bis  official  bvHkd.  It  Is  clear,  therefore,  that 
the  remedy  against  an  administrator  whose 
authority  has  been  revoked  la  la  the  hands 
4>f  bis  successor. 

It  appears  ttom  the  record  in  this  case  that 
Wlngfleld.  as  administrator.  In  addition  to 
the  note  of  9S90  which  the  raubved  executrix 
delivered  to  hbn,  recovered  a  Judgment 
against  her  and  the  sureties  on  her  bond  for 
48C6,  all  of  which  wss  collected  and  received 
by  blm  as  such  administrator,  and  brought 
In  to  his  accounts  and  settlements  with  the 
probate  court  Besides,  he  sold  all  the  real 
estate  covered  by  the  third  clause  of  the  will, 
except  the  portion  thereof  sold  by  the  former 
azecutrix  which  sales  were  r^rted  to  and 
Approved  by  the  probate  court,  and  carried 
Into  bis  annual  accounts  and  settlements  as 
Administrator,  and  took  credit  for  taxM,  in- 
terest paid  the  widow,  probate  fees,  and  com- 
peuBatlon  for  himself  and  attorneys.  The 
balance  shown  to  be  In  his  hands  by  this  rec- 
ord Is  composed  wholly  of  the  proceeds  of  the 
sale  of  those  lands.  By  section  137,  Rev.  St 
1800,  It  Is  provided  that  the  sale  of  real  es- 
tate under  a  will  may  be  made  by  the  acting 
executor  or  administrator  with  the  will  an- 
nexed, If  no  other  person  be  appointed  by  the 
will  for  that  purpose,  or  If  such  person  fall 


to  perform  the  trust  la  Dllworth  t.  Bice. 
48  Mc  138,  Wagner,  J.,  In  ocmstmtDg  this 
section,  says:  "Ihe  statute  law  aiitluwUDg 
the  sale  of  land  by  an  admlnlstratcMr  wtth  the 
•wfU  annexed,  where  the  executor  has  ,faOed 
or  neglected  to  act  has  existed  erer*  dnce 
we  have  been  a  state.  Every  testator,  in 
making  hla  will,  must  be  presumed  to  be 
cognizant  ot  It  and  I  am  satisfied  that  the 
statute  should  be  held  to  extend  to  a  power 
of  sale  confnred  on  executors,  wliere  th^ 
are  pnemptory  In  tiielr  charact«;  alttaon^ 
they  may  be  aconnpanled  with  and  Involve 
the  exercise  of  discretion."  The  same  rule  Is 
announced  In  Evans  v.  BlacklatMi.  68  Ua 
437,  and  In  Dtx  v.  Morris,  Id-  514-  In  com- 
menting on  the  authority  of  an  adzotaiistra- 
tor  de  bonis  non  with  the  will  annexed  to 
sell  real  estate  under  the  imwer  <tf  sale  con- 
tained In  a  vrin,  Xorton,  J.,  In  the  latta:  case; 
remarked:  "It  was  expressly  provided  Id 
the  will  that  the  necutor  ahonld  have  au- 
thority to  sell  all  or  any  portion  of  the  tes- 
tator's estate,  real  or  personal,  on  such  tenu 
as  to  him  should  seem  good,  in  order  to  carry 
out  Its  provisions.  fHils  unqneationably  gave 
him  full  power  to  assume  ecntrol  at  both  the 
realty  and  personaltr.  and  adl  Mta  aazne.  In- 
dependent of  any  order  of  the  probate  coart" 
The  power  of  aale  conferred  by  tiw  will  In 
question  la  absolute  and  nncondltlonaL  ac- 
cept as  to  tile  time  and  mode  oi  performing 
the  duty  Imposed.  The  testator.  It  win  be 
observed,  directed  a  porttlve  and  peremptory 
sale  of  this  land  and  the  dlstrilmtlon  of  the 
proceeds  thereof  by  hla  necnton,  nntram- 
meted  by  any  conditions  or  UmltatlonB  what- 
ever. This  power  clearly  cMnes  within  tiw 
scope  of  the  offldal  duties  imposed  by  law  on 
executors.  Is  executorial  in  Its  nabire,  and 
follows  the  ofllce.  So  that  tbe  adminlstratM' 
with  the  will  annexed  could  i»t^rly  execute 
such  power.  In  Woemer,  Adm'n.  |  39E^  it  Is 
said:  "A  direction  to  cmvert  the  whole  es- 
tate Into  money  after  the  death  of  the  execu- 
trix •  •  •  vests  the  power,  by  Implica- 
tion, In  the  administrator  de  bonis  non,  with 
the  will  annexed.  So,  when  power  Is  givra 
by  will  to  executors  to  sell  real  estate,  nitb 
a  view  to  distribute  proceeds  among  legatees, 
the  power  belongs  to  them  by  vlrtoe  of  their 
office,  and  may  be  exercised  by  an  adminis- 
trator cum  testamento  annexe.  •  •  • 
Where  the  will  Imposes  opon  executors  the 
duty  of  selling  real  estate,  without  discre- 
tion, the  power  follows  the  office.  •  •  • 
In  such  cases  the  direction  to  sen  the  real 
estate  for  tbe  purpose  ot  admlnistratloD 
amonnte  to  a  conversion  of  tbe  land,  and  tbe 
proceeds  become  legal  assets,  for  which  tbe 
executor,  as  such,  and  not  as  a  trustee.  Is 
liable."  In  speaking  of  the  rule  of  equitable 
conversion,  which  Imposes  upon  real  estate 
directed  by  the  testator  to  be  sold  for  the 
parpoae  of  distributing  tbe  proceeds  to  the 
persons  designated  by  him  the  character  ot 
personal  property,  the  same  author.  In  an- 
other section  (section  343),  says:  **The  nde 


Digitized  by  Google 


Mo.) 


FRANCISCO  V.  WINGFIELD. 


iDToked  by  this  doctrine  Is  that  In  equity 
property  will  be  treated  as  being  already 
wbnt  tbe  testator  Intended  It  to  become.  If 
tbe  conversion  Is  complete,  out  and  out,  or 
absolute,  and  for  all  purposes,  It  oi>erates  Im- 
mediately upon  tbe  deatb  of  tbe  testator,  and 
therefore  determines  the  devolution  of  the 
property' to  tbe  belra,  devisees,  or  aecutors, 
— ^not  according  to  tbe  character  in  which 
tbe  testator  left  it,  but  according  to  that  Into 
which  he  has  directed  it  to  be  converted. 
*  *  *  It  should  be  remembered,  however, 
that,  where  there  Is  an  imperative  dlrectlcHi 
to  convert,  tbe  discretioii  given  as  to  the 
time  of  sale  or  the  mode  or  manner  does  not 
work  an  ezceiptlon  to  tbe  role;  but  If  the 
conversion  Is  postponed  to  a  time  certain, 
before  the  arrival  of  whicb  the  property  Is, 
according  to  the  testator's  direction,  to  be  en- 
joyed by  persons  otbw  than  the  ultimate 
ben^clarles,  there  la,  of  course,  no  conv^ 
Bion  until  tbe  expiration  of  such  time.** 

As  already  seen,  tbe  power  of  sale  con- 
ferred upon  the  executor  in  the  case  here 
under  consideration  was  absolute  and  Im- 
perative, peremptorily  requiring  them  to  sell 
the  land  and  distribute  the  proceeds  there- 
of, unhampered  by  conditions  or  limitations. 
Tbe  power  thus  given  is  In  no  sense  per- 
sonal to  the  execut(W8,  and  does  not  consti- 
tute a  personal  trust  or  confldence.  but,  on 
tbe  contrary.  Is  one  of  those  powers  annexed 
to  and  following  the  office  of  the  executor, 
and  may,  under  our  statute,  be  exercised  by 
an  administrator  de  bonis  non  with  tbe  will 
auuexed.  Oases  are  not  wanting  to  support 
the  doctrine  that  tmder  such  circumstances 
the  purchase  money  received  from  the  sale 
of  real  estate  becomes  personal  assets  In 
tbe  administrator's  hands,  for  which  he  and 
his  sureties  are  liable.  In  Dix  v.  Morris,  66 
Mo.  514,  which  was  a  proceeding  by  scire 
facias  Issued  by  tbe  probate  court  agalnnt 
Morris,  as  surety  on  an  executor's  bond,  for 
refusing  to  pay  the  balance  found  In  tbe 
latter's  hands  on  final  settlement.  It  was 
■ought  to  avoid  payment  of  such  balance  by 
showing  that  tbe  amount  thereof  was  made 
np  altogether  of  rents  and  the  proceeds  of 
the  sale  of  land.  Tbe  bill  authorized  the 
executor  "to  sell  and  convey,  by  deed  or 
otherwise,  all  or  any  portion  of  my  said  es- 
tate, real,  personal,  or  mixed,  on  sucb  terms 
or  conditions  as  be  may  think  proper."  In 
disposing  of  this  question  the  court  used 
tbe  following  lan^age:  "It  was  expressly 
provided  in  the  will  that  tbe  executor  should 
have  the  authority  to  sell  all  or  any  portion 
of  the  testator's  estate,  real  or  personal, 
on  such  terms  as  to  him  should  seem  good. 
In  order  to  carry  out  Its  provisions.  This 
unquMtionably  gave  him  tbe  power  to  as- 
sume control  of  all  tbe  realty  and  person- 
alty, and  sell  tbe  same.  Independent  of  any 
order  from  tbe  probate  court"  This  case  Is 
referred  to  and  expressly  approved  in  Mc- 
Plke  v.  McPlke,  111  Mo.  227.  20  S.  W.  12. 
In  speaking  of  the  power  over  the  real  et> 


tate  conferred  by  the  will,  the  court.  In  tbe 
course  of  Its  opinion,  said:  "This  unques- 
tionably made  the  real  estate  assets  in  bis 
hands,  for  which  he  and  his  sureties  were 
liable."  In  Gamble  v.  Gibson,  60  Mo.  6S5. 
It  was  held,  that  although  the  general  prin- 
ciple Is  that  the  realty  descends  to  tbe  heirs, 
and  the  executor  has  nothing  to  do  with 
It.  except  In  case  of  deficiency  of  assets,  yet 
when,  as  a  matter  of  fact,  he  does  retain 
charge  of  It,  and  collects  the  rents,  he  Is 
responsible  for  them  as  executor.  In  State 
V.  Scholl,  47  Mo.  Si,  the  administratrix, 
without  any  order  of  the  probate  court,  sold 
a  leasehold,  the  fixtures  and  good  will  of  a 
saloon,  and  left  tbe  state  without  accounting 
for  the  proceeds  of  the  sale  received  by 
color  of  her  office,  and  ber  sureties  were  ac- 
cordingly required  to  make  good  the  loss 
to  the  estate.  And  more  recently,  referring 
to  the  same  subject.  In  Re  Glover's  Estate, 
127  Mo.  161.  29  S.  W.  962,  this  court  said: 
"Defendant  having  received  the  fund  aa 
administrator  of  tbe  partnership  estate,  he 
should  be  estopped  to  deny  that  he  holds 
It  in  his  representative  capacity,  and  should 
account  for  it  as  such  administrator."  Al- 
though the  general  rule  Is  that  the  real  es- 
tate of  a  deceased  person  descends  upon  his 
deatb  to  his  heirs  or  passes  to  the  devisees 
mentioned  in  the  will,  yet  when  an  executor 
Is  positively  and  peremptorily  anthotlsed  by 
the  wlU  to  sell  the  real  estate,  and  be  ex- 
ercises sucb  auttiorlty  and  receives  tbe  pur- 
chase money,  be  must  account  with  his  !iii(>- 
cessor  la  the  probate  court  for  the  proceeds 
of  such  sale.  It  will  be  observed  that  the 
win  In  the  present  case  directed  an  absolute 
and  peremptory  sale  of  the  real  estate  by 
the  executors.  This,  we  think,  operated  as 
a  conversion  of  the  same  Into  personal  prop- 
erty, if  not  from  tbe  deatb  of  tbe  testator, 
at  least  from  the  date  of  sale;  and  tbe  pro- 
ceeds arising  from  the  sale  of  land  made  by 
the  executrix,  and  turned  over  to  Wlngfleld 
as  ber  successor,  together  with  the  proceeds 
of  all  sales  made  by  him  since  that  time, 
are  legal  assets,  for  which  he  must  account 
as  administrator  In  the  probate  court  Mc 
Mahan  v.  Compton,  19  Mo.  App.  494;  2  Woer- 
ner,  Adm'n,  S8  339,  342. 

This  court  has  universally  held  that  when- 
ever an  executor  or  administrator  comes  In- 
to possession  of  real  estate  by  virtue  of  bis 
office,  whether  by  force  of  statute  or  under 
tbe  terms  of  a  will,  be  Is  chargeable  with  all 
rents  and  proceeds  of  sale  arising  therefrom, 
and  received  by  him  In  the  exercise  of  his 
official  functions.  Gamble  v.  Gibsou,  59  Mo. 
592;  State  V.  Scholl.  47  Mo.  84;  'Woerner. 
Adm'n,  i  51S;  Lewis  v.  Carson,  93  Mo.  687. 
3  S.  W.  483,  6  S.  W.  865.  The  latter  case 
was  a  statutory  proceeding  In  the  probate 
court  afralnst  a  removed  administrator  and 
his  sureties  to  ascertain  the  amount  of  mon- 
ey and  property  in  his  hands,  and  compel 
him  to  account  therefor.  Tbe  executor  ap- 
pointed by  tbe  will  declined  to  act,  and  1^ 
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ters  of  administration  witli  the  will  annexed 
were  granted  to  Carson.  EEls  letters  baviog 
been  revoked,  Lewis,  the  public  administra- 
tor, took  charge  of  the  estate.  The  removed 
administrator  assumed  control  of  the  real 
estate  and  collected  the  rents.  The  will 
provided  that  certain  legacies  should  be  paid 
by  the  executor  as  soon  as  practicable,  and 
he  was  authorized  to  sell  real  estate  to  pay 
the  same.  The  deceased  owned  %  of  2^ 
acres  of  land  on  Grand  avenue,  In  St  Louis, 
Mo.  Carson  purchased  the  other  %  interest 
The  administrator,  however,  did  not  sell  un- 
der the  power  conferred  by  the  will,  as  he 
might  have  done;  but  he  and  his  sister  In 
their  individual  names  sold  the  whole  tract 
and  carried  the  proceeds  of  such  sale  into 
his  accounts  as  administrate.  The  question, 
therefore,  waa  whether  the  removed  admin- 
istrator should  be  charged  with  the  pro- 
ceeds of  such  sale.  Black,  J.,  after  review- 
ing the  authorities,  makes  the  following  ot>- 
servatlon:  "Although  the  money  was  not 
raised  by  virtue  of  his  office  as  administra- 
tor, still  the  administrator  received  and  ap- 
plied It  In  his  offldal  capacity.  He  disre- 
garded his  itutj  in  not  soling  under  the  will 
or  by  order  of  the  court  but  he  received  the 
proceeds  and  disbursed  them  under  color  of 
his  office.  Under  the  prindples  of  the  case 
cited'  and  that  of  State  v.  Purdy,  67  Mo.  94, 
we  hold  that  the  administrator  and  his  sure- 
ties are  accountable  for  the  proper  applica- 
tlcm  of  the  proceeds  of  the  sale  of  the  2^ 
acres."  Tested  by  the  authorltleB  cited,  we 
hold  that  the  power  of  sale  given  by  the 
will  here  under  omslderatloii.  b^ng  abso- 
lute and  Imperative,  Is  annexed  to  and  fol- 
lows the  office  of  executor,  and  survives,  by 
virtue  of  our  statute,  to  the  acting  adminis- 
trator with  the  will  annexed.  The  direc- 
tion to  sell  the  real  estate  for  the  purpose 
of  admlnlstratloB  amounts  to  a  conversion 
of  the  land,  and  Uie  proceeds  thereof  be- 
come personal  assets,  for  which  Wlngfield, 
as  administrator  de  bonis  non,  and  not  as 
trustee,  must  account  in  the  probate  court 
It  follows,  therefore,  that  the  probate  court 
had  Jurisdiction  to  ascertain  the  amount  of 
money  In  his  hands,  and  compel  an  account- 
ing thereftMT  with  plaintiff,  as  bis  successor. 

We  have  examined  the  authorities  cited 
by  counsel  for  defendants,  and,  while  some 
of  them  seem  to  support  their  contention, 
yet  we  think  the  weight  of  authority  and 
the  better  c<Hi8ldered  cases  are  more  in  ac- 
cord with  the  condusltmB  here  reached.  We 
are  nnable  to  dlacovw  the  application  of  the 
case  of  In  re  Rickenbaugb,  42  Mo.  App.  828, 
to  this  controversy,  unless  It  be  as  to  wheth- 
er or  not,  under  our  statute  (Rev.  St  1880. 
S  130),  the  power  of  sale  given  by  the  will 
survived  to  the  administrator  with  the  will 
annexed.  On  tills  point  the  decision  is 
clearly  adverse  to  defendants'  contention,  as 
it  was  there  held  that  where  the  power  of 
sale  conferred  by  the  will  is  positive  and 
peremptory,  then  the  statute  makes  It  ob- 


ligatory upon  the  administrator  de  bonis  niKi 
to  execute  the  power  and  make  the  sale.  In 
that  case  the  power  of  sale  conferred  by 
the  will  upon  the  executors  was  not  a  power 
given  him  in  his  capacity  as  executor,  but 
rather,  a  distinct  and  Independent  tnut 
whose  execution  depended  upon  a  contin- 
gency which  might  or  might  not  happen. 
It  was  entirely  personal  to  the  appointee, 
existing  separate  and  apart  from  the  office 
of  executor,  and  therefore  not  wldiln  the 
Jurisdiction  of  the  probate  court  The  pres- 
ent case  is  not  one  of  that  kind.  The  will 
did  not  as  here,  positively  and  peremptorily 
direct  that  the  land  should  be  sold  on  tram- 
meled by  conditions  or  limitations.  The  only 
point  in  Judgment  In  the  Bickenbaugb  Case 
was  whether  the  executor  was  entitled  to 
commission  cm  the  valuation  of  land  con- 
veyed by  him  to  the  legatees  in  accordance 
with  the  terms  of  the  will.  In  the  cue  of 
Coll  V.  Pitman's  Adm'r,  46  Ma  Bl,  reUed  on 
by  counsel  for  defendant  an  administrator 
with  the  will  annexed,  under  the  power  giv- 
en by  the  will  sold  land,  but  failed  to  make 
a  deed  to  the  purchaser;  and  the  Utter  ap- 
plied to  the  county  court  for  specific  per^ 
formance,  which  was  refused.  It  was  held 
that  Inasmuch  as  the  duty  of  the  administra- 
tor to  make  a  conveyance  arose  out  of  his 
contact  with  the  plaintiff,  and  not  out  of 
the  will,  the  probate  court  bad  no  Jurisdic- 
tion, and  the  circuit  court  was  the  proper 
fomm  in  which  to  enforce  the  contract.— 
as  much  00  as  if  the  contract  had  been 
made  by  a  devisee  under  the  will.  That 
case,  therefore,  has  no  bearing  on  this.  The 
court  never  Intended  to  hold  that  where  the 
win.  as  in  this  case,  directed  an  absolute 
sale  of  land  by  the  executor,  and  tbe  dis- 
tribution of  the  proceeds  thereof  and  the 
executor  failed  to  act,  the  power  of  sale 
could  not  be  carried  out  by  the  admintetzator 
de  bonis  non,  and  the  latter.  In  caw  of  his 
removal,  be  compelled  to  account  with  liis 
successor  in  the  probate  court  for  Uie  pro- 
ceeds of  such  sale. 

It  is  next  suggested  In  defendante*  brief 
that  the  settlement  made  by  the  executrix 
In  January,  1874,  operated  to  take  the  ad- 
ministration of  Ute  estete  out  of  the  Juris- 
diction of  Uie  probate  court  and  conse- 
quently an  subsequent  proceedings  thereof, 
including  the  apiMlntment  of  Wlngfleld  ad- 
ministrator de  bonis  non,  as  well  as  the 
order  sppolntlng  the  plaintiff  his  successor, 
are  void,  and  that  in  amtemplatlon  of  the 
law  he  never  had  charge  of  the  estete  as  ad- 
ministrator, and  therefore  cannot  be  requir- 
ed to  account  In  the  probate  court  ttor  the 
proceeds  arising  from  the  sale  of  these  lands. 
This  contention  cannot  be  sustained.  While 
it  is  true  that  the  executrix  duly  published 
notice  of  her  intention  to  make  a  flnal  set- 
tlement of  the  estete  at  the  January  term, 
1874,  and  afterwards  actually  flted  her  ac- 
oounte  tm  such  settlement  showing  a  ba^ 
ance  of  $876,80  in  her  hands,  unfortunately 
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for  defendants*  contention  the  court,  whfle 
appro-ring  the  settiement;  declined  to  order 
the  discbarge  of  the  execatrlz  from  her 
trust  or  permit  the  estate  to  be  finally  dosed 
up,  hut,  on  the  contrary,  by  an  order  of 
record,  expressly  decreed  that  the  estate 
should  remain  open,  and  the  admlnlBtratl<»i 
thereon  be  ctmtlnued  for  the  purpose  of  sell- 
ing the  real  estate  under  the  power  contain- 
ed in  the  win,  and  loaning  out  the  procieeds 
thneof.  The  record  further  shows  that  at 
the  time  of  such  settlemost  the  necutriz 
had  sold  a  portion  of  the  real  estate  undor 
the  iwwer  contained  In  the  wlU,  and  Btlll 
tiad  In  her  hands  a  note  for  $1,200,  represent' 
Ing  a  balance  due  from  the  price  thereof, 
together  wlttt  $800  In  cash  received  by  her 
on  account  of  the  purchase  money  thereof, 
which,  however,  was  not  accounted  for  In 
her  settlement,  and  In  respect  to  which  no 
order  of  distribution  was  made,  but  for 
which  she  afterwards  accounted  with  de- 
fendant WIngfleld  as  her  successor.  It  must 
be  regarded  as  setUed  In  this  state  that, 
until  a  decree  Is  entered  in  the  probate  court 
discharging  the  executor  or  administrator, 
the  fdBce  continues,  and  the  executor  or 
administrator  remains  clothed  with  the  du- 
ties of  his  office,  and  subject  to  the  con- 
trol and  supervision  of  the  probate  court. 
Bu^e  V.  Webster.  56  Mo.  246;  2  Woem^, 
Adm'n,  I  572.  It  reaults.  therefore.  tha£  Mrs. ' 
Hawkins  was  still  executrix  when  her  an- 
thorl^  was  revoked  In  August,  1885,  and 
as  such  remained  within  the  Jurisdiction 
and  subject  to  the  orders  of  the  probate 
court. 

The  suggestion  that,  as  all  the  debts 
against  the  estate  had  been  paid,  the  probata 
court  was  without  authority  to  appoint  an 
administrator  de  bonis  non,  and.  If  appoint- 
ed, he  could  not  maintain  this  proceeding, 
la  equally  untenable.  This  precise  question 
waa  decided  in  Scott  v.  Crews,  72  Mo.  261, 
where  It  was  held  that  It  was  not  essential 
to  the  validity  of  the  appointment  of  an 
administrator  de  bonis  non  that  there  should 
be  ontotandlng  debts  against  the  estate. 
The  power  of  the  probate  court  to  appoint 
an  administrator  de  bonis  non  Is  not  limited 
to  cases  where  debts  remain  unpaid.  When 
such  an  administrator  is  appointed  it  be- 
comes the  du^  of  the  former  administrator, 
under  the  supervision  of  the  probate  court, 
to  pay  over  to  him  all  the  money  and  prop- 
erty In  his  hands  applicable  thereto,  whether 
the  estate  was  indebted  or  not  State  v. 
Farmer,  64  Mo.  439.  Defendant  WIngfleld. 
as  administrator,  having  sold  all  the  real  es- 
tate belonging  to  the  deceased,  except  that 
in  which  the  widow  had  a  life  estate,  under 
the  power  of  sale  contained  In  the  will,  and 
received  the  proceeds  therefor,  together  with 
the  notes  and  money  delivered  to  blm  from 
the  former  executrix,  and  shown  to  be  in 
his  hands  at  tiie  time  of  his  removal.  It 
becomes  his  duty  to  make  a  settlement  of 
this  acconnta  with  the  plaintiff,  as  his  toc- 


cesaor,  and  upon  such  settlement  to  pay 
over  to  him  the  balance  of  such  sale  so  re- 
maining in  his  hands,  whether  the  estate 
was  Indebted  or  not  State  v.  Helnrlchs,  82 
Mo.  M2. 

It  follows  from  the  foregoing  considera- 
tions that  the  Judgment  of  the  court  below  Is 
reversed,  and  this  cause  remanded  to  the  dr- 
cult  court;  with  directions  to  proceed  In  ac- 
cordance with  this  opinion,  and  lucertaln 
the  amount  of  money  and  property  In  Wing- 
field's  hands  belonging  to  said  estate,  and 
render  a  Judgment  against  blm  and  his  sure- 
ties therefor. 

BRAOH,  P.  X,  and  VALLIANT,  J.,  con- 
cur.  MARSHALL.  J.,  ttbSMit 


WEST  MISSOURI  LAND  CO.  V.  KANSAS 

CITY  S.  B.  RT.  00. 
(Supreme  Oourt  of  Missouri,  Dlvldon  No.  1. 
March  29.  IfiOl.) 

OORPOBATIONS— VALIDITT  OF  CONTRACP-BS- 
TOPPBL— DEPERRBD  PATMENTS 
— DBDUCTIONa. 

1.  A  corporation  sold  laud  to  defendant,  the 
contract  of  sale  wovldlug  fat  certain  deterred 
payments.  The  charter  of  the  corporatioa  had 
expired  before  the  contract  was  made,  and  there- 
after the  DlsiatiS  corporatioa  succeeded  to  its 
rights,  and  sued  on  tne  note  representise  the 
dwerred  paymenta.  The  purchaser's  pleaaiogs 
admitted  the  execution  of  the  note,  and  alleged 
a  readiness  to  pay  the  same,  on  the  plaintiffs 
compliaace  with  the  contract  of  sale.  Beld,  that 
such  pleading  estopped  the  purchaser  from  ol>- 
Jectlng  to  the  introduction  of  the  contract  and 
cote  in  evidence,  on  the  ground  that  they  are 
void  for  the  reason  that  the  corporation  had  no 
legal  existence  when  they  were  executed. 

2:  Where  a  party  contracts  with  a  corporation, 
it  Is  a  recognition  of  the  existence  thereof, 
which  will  estop  soch  par^  from  objecting  to 
the  Introduction  of  such  contract  In  evidence 
In  an  action  thereon,  on  the  ground  that  It  Is 
void  tor  the  reason  that  the  corporation  had  no 
lenil  existence  when  executed. 

S.  Where  land  is  purchased  on  deferred  pay- 
ments, snbjeet  to  he  rednced  on  failure  of  title 
to  a  certain  portion  thereof,  and  salt  is  brought 
to  recover  the  deferred  payments,  and  defendant 
admits  being  In  possession  of  the  land,  and  no 
sfiperlor  ontstanding  title  is  shown,  or  that  de- 
(eodsnt  paid  any  money  to  procure  any  such 
title,  it  Is  not  error  to  Inatmct  tiiat  defendant  Is 
not  entitled  to  any  reduction  therefor. 

Appeal  from  drcnlt  court,  Jackson  county. 

Action  by  the  West  Missouri  Land  Com- 
pany against  the  Kansas  City  Suburban  Belt 
Railway  Company  to  recover  deferred  pay* 
ments  on  real  estate.  From  a  Judgment  In 
favor  of  the  plaintiff,  the  defendant  appeals. 
Affirmed. 

Lathrop,  Morrow,  Fox  &  Moore,  for  appel- 
lant John  L.  Peak,  for  respondoit 

BRACE.  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  ot  the  Jackson 
circuit  court  In  favor  of  the  plaintiff  for  the 
sum  of  f(},109.87.  On  the  24th  of  December, 
1891.  the  West  Kansas  City  Land  Company 
and  the  Consolidated  Terminal  Railway  Com- 
pany entered  into  a  written  contract,  as  fol- 
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lows:  "This  agreement  made  and  entered 
Into  the  24th  day  of  December,  1891,  by 
and  between  the  West  Kansas  City  Land 
Company,  a  corporation,  party  ot  the  first 
part,  and  the  Ctmsolldated  Terminal  Railway 
Oompany,  a  corporation,  party  of  the  second 
part,  witneeseth:  That  the  party  of  the  first 
part  has  this  day  bargained  and  sold  to  the 
party  of  the  second  part,  and  its  assignees, 
the  following  described  real  estate,  to  wit: 
A  strip  of  land  28  feet  In  width,  over  and 
across  the  land  hereinafter  described,  sltnate 
In  Kansas  City.  Jackson  county,  Missouri  [de- 
scribing the  land];  the  whole  length  of  the 
above-mentioned  strips,  taken  together,  being 
about  1,280  feet,  at  and  for  the  consideration 
of  ten  thousand  (10,000)  dollars,  upon  the  fol- 
lowing terms:  Four  thousand  dollars  upon 
the  delivery  to  the  second  party  by  the  first 
party  of  a  special  warranty  deed  as  to  itself, 
and  a  good  and  sufficient  bond,  with  satis- 
factory security,  for  the  sum  of  six  thousand 
dollars,  payable  In  three  years  after  Its  date, 
with  Interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum,  payable  semiannually.  The 
above  strip  of  gronnd  Is  bought  for  the  pur- 
pose of  being  used  as  &  right  of  way  by  the 
party  of  the  second  part,  and  the  party  of  the 
second  part  Is  hereby  given  sixty  days  In 
which  to  locate  Its  said  right  of  way  over 
and  across  the  lands  above  described,  or  a 
portion  of  said  lands.  And  it  Is  further  nn* 
derstood  that,  as  there  are  some  claims  to 
portions  of  said  land  to  be  used  as  a  right  of 
way,  if  the  second  party  be  defeated  in  any 
suit  as  to  portions  of  said  right  of  way,  so 
as  to  reduce  the  said  right  of  way  so  to  be 
obtained  from  the  party  of  the  first  part  to 
less  than  1,200  feet  In  length,  then  there  Is 
to  be  deducted  from  the  consideration  herein- 
before mentioned  such  a  proportion  of  the  ten 
thousand  dollars  as  the  difference  between  the 
length  of  right  of  way  hereafter  found  to  be 
owned  by  the  first  party  and  1,200  feet  bears 
to  the  said  1,200  feet;  and  ff  such  proportion 
of  the  ten  thousand  dollars  so  to  be  deilncted 
Is  more  than  six  thousand  dollars,  the  amount 
of  said  bond,  the  balance  thereof  to  be  dediftit- 
ed  shall  be  refunded  to  the  second  party  by 
the  first  party,  but,  if  such  a  proportion  of  the 
said  $10,000  to  be  deducted  he  less  than  $6,- 
000,  then  the  same  shall  be  ai^IIed  as  part 
payment  upon  the  said  $6,000  bond;  or  should 
the  party  of  the  second  part  decide,  before 
constructing  Its  line,  not  to  nse  portions  of  the 
land  hereinbefore  mentioned,  so,  that  the  rtjtbt 
of.  way  occupied  should  be  less  than  1,200 
feet  In  length,  then  the  deduction  Is  to  be 
made  from  the  consideration  of  $10,000,  or 
applied  as  part  payment  upon  said  bond  In  the 
same  proportion,  and  in  the  same  manner,  as 
Inst  above  mentioned.  The  party  of  the  sec- 
ond part  Is  to  contest  at  Its  own  expense,  so 
far  as  such  expenses  are  concerned,  all  snits 
in  reference  to  title  to  right  of  way  procured 
under  and  by  the  terms  of  this  contract;  the 
said  first  party,  however,  through  Its  attor- 
ney, giving  nch  aid  and  Information  to  sec- 


ond party  In  said  contest  for  right  ot  way  as 
may  be  desired  by  the  second  party.  In  case 
no  suits  are  brought  concerning  said  ri^t  of 
way  within  three  years,  or  In  case  those 
brought  should  not  In  any  event  reduce  the 
length  of  the  right  of  way  conveyed  to  less 
than  1,200  feet,  then  said  bond  Is  to  be  paid, 
with  Interest,  on  tlie  day  when  It  is  due;  bnt, 
in  case  such  suits  have  already  been  begun, 
then  the  second  party  may  retain  the  sum 
proportioned  as  above  mentioned,  so  as  to 
provide  against  any  ultimate  loss  In  case  snitn 
should  be  decided  against  the  second  party. 
The  party  of  the  first  part  hereby  agrees  to 
deliver  to  the  party  of  the  second  part  a  good 
and  sufficient  special  warranty  deed  as  to 
itself  to  all  of  said  right  of  way  upon  demand, 
within  thirty  days,  upon  t^e  payment  to  It  of 
the  said  sum  of  $4,000  In  cash  and  the  said 
bond;  and  the  right  Is  hereby  given  to  the 
first  party  to  reserve  In  said  deed  all  riparian 
rights  of  accretion.  This  contract  is  to  be 
consummated  and  papers  to  be  passed  and 
exchanged  within  15  days  from  date  ha%of. 
In  witness  whereof  the  parties  of  the  first  and 
second  part  have  caused  thefle  presents  to  be 
signed  by  their  respective  preeldents,  and  at- 
tested by  their  respective  secretaries,  and 
their  corporate  seals  to  be  hereunto  affixed, 
the  day  and  year  first  above  mentioned.  Exe- 
cuted In  duplicate.  West  Kansas  City  Land 
Oompany,  by  Hunter  M.  Meriwether.  Presi- 
dent. [Seal.]  Consolidated  Terminal  Rail- 
way Company,  by  B.  Tj.  Martin,  President." 
Soon  thereafter  the  defendant,  fhe  Kansas 
Olty  Suburban  Belt  Railroad  Company,  by 
consolidation  with,  became  the  successor  of, 
the  said  Consolidated  Terminal  Railway 
Company  In  said  contract,  and  in  pursuance 
thereof  executed  and  delivered  to  the  said 
West  Kansas  City  Land  Company  its  promis- 
sory note  for  the  balance  of  the  purchase 
money,  as  follows,  to  wit:  "$5,000.00.  Kan- 
sas City,  Mo.,  November  11th.  1892.  Three 
years  after  date,  for  value  received,  the  Kan- 
sas City  Suburban  Belt  Railroad  Company 
promises  to  pay  to  the  order  of  the  West 
Kansas  City  Land  Company,  at  the  office  of 
the  Missouri,  Kansas  ft  Texas  Trust  Com- 
pany, In  Kansas  City,  Missouri,  the  sum  of 
fifty-six  hundred  dollars,  with  Interest  thereon 
at  the  rate  of  eight  per  cent,  per  annum, 
payable  semiannually.  This  note  Is  given  In 
accordance  with  a  contract  between  West 
Kansas  City  Land  Oompany  and  the  Consoli- 
dated Terminal  Railway  Company,  of  date 
December  24th,  1891.  which  contract  Is  re- 
ferred to  and  made  a  part  of  this  instrument, 
and  the  same  Is  subject  to  equities  that  may 
hereafter  arise  between  the  maker  hereof  as 
the  successor  of  the  Consolidated  Terminal 
Railway  Company  and  the  assignee  of  said 
contract  and  the  West  Kansas  City  Land 
Oompany.  Kansas  Olty  Suburban  Belt  Rail- 
road Company,  by  B.  Ia  Martin,  Pt"  And 
thei«upon.  In  pnrmance  of  said  contract  the 
said  West  Kansas  City  Land  Company  exe- 
cuted and  delivered  to  tiM  dftfendaat  Its  deed 
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for  said  lands,  dated  the  17tb  of  MoTember, 
1892.  In  the  meantime,  on  the  20th  of  8^ 
tember.  18D2.  one  Joseph  A.  Beppell  bad  com- 
menced an  action  of  ejectment  against  the  de- 
fendant and  the  said  Consolidated  Tennlnal 
Railroad  Compuiy.  In  which  at  the  AprU 
term,  18&^  of  tiie  JadEson  circuit  court,  he 
obtained  judsmeoit  against  them  tor  the  re- 
covery tit  a  portion  of  said  stripe  of  land,  and 
on  the  7tfa  of  NoTember,  1896,  an  opinion  waa 
handed  down  In  divl^n  No.  1  of  the  supreme 
court  which  was  afterwards  adopted  as  the 
opinion  of  the  court  en  banc  (Ifradler  Bep* 
peO,  183  Ho.  (Mb,  32  8.  W.  645,  84  S.  W.  841), 
In  which  It  was  held  that  tlie  charter  of  tiie 
West  Kansas  Qty  Land  Company  e^lred  by 
limitation  on  the  Utta  of  Bfarch,  1879,  and 
that  thereafter  the  said  company  bad  no. 
corporate  existence.  Thereupon  the  plain  tiff 
corporation  was  oiganlaed  and  duly  incorpo- 
rated, tor  the  purpose  of  administering  the 
assets  of  the  said  defunct  cozporatlon,  vbose 
lands  were  conv^ed  to  the  plalntiflF  by  deed 
dated  December  10,  188S,  and  Its  other  as- 
sets transferred  to  the  plaintUf  by  the  stat- 
utory trustees  of  said  defunct  corporati<m,  and 
thus  the  plaintlfl  became  its  successor  and 
the  holder  of  aald  inomissory  note.  The  de- 
fmdant  paid  the  Interest  on  said  note  aocord- 
ing  to  its  tenor,  until  its  maturity,  but  there- 
after refusing  payment,  after  demand  and 
offer  of  a  couT^ance  duly  ezecnted  by  plaln- 
tlff  to  the  defoidant  to  all  the  land  In  said 
cCTtract  mentioned.  This  suit  was  Ivought 
to  recover  the  balance  due  on  said  note,  being 
the  amount  of  the  face  of  the  note,  with  in* 
terest  from  maturity;  tbe  plaintiff  hi  its  re- 
ply,  and  again  in  open  court,  tendering  the 
deed  80  offered,  and  dqmsitlng  the  same  with 
the  cloife  snbjeet  to  the  order  of  the  court 

1.  On  the  trial  the  defendant  objected  to 
the  IntToductloa  of  the  ctmtract  and  note  in 
oTldence,  on  the  ground  that  those  instru- 
ments were  void,  because  at  the  time  of 
their  execution  the  West  Kansas  City  Land 
Company  had  no  legal  existence,  and  no 
power  to  contract;  and  its  counsel  now  In* 
slst  that  the  court  ened  in  not  sustaining  Its 
objection,  and  In  refusing  to  direct  a  Terdiet 
for  the  defendant  on  the  evidence  as  after- 
wards requested  by  Instruction.  The  defend- 
ant In  Its  answer  admits  "the  execution  of 
the  note  sued  on.  whereby  the  Kansas  City 
Suburban  Belt .  Bailroad  Company  promised 
to  pay  to  order  of  said  West  Kansas  City 
I<attd  Company  ¥5,000,  three  years  after  date 
thereof  ^'ovember  11,  1892],  subject  to  the 
equitieB  arising  under  the  contract  taerelnbe' 
fore  mentioned,  and  the  deed  glTon  for  said 
land  hereinafter  described";  claims  credits 
on  said  note  under  said  contract  In  the  sum 
of  84,1(K  as  of  the  date  of  fbe  note  on  ac- 
count of  the  strip  to  which  Its  title  failed  In 
the  Beppell  suit  and  of  a  strip  which  it  la 
therein  alleged  the  defendant  never  obtained 
possesslfm  of  under  the  contract  called  the 
"I><^d  Strip";  and  says:  "Defendants  are 
ready  and  willing,  when  the  pretended  con* 
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veyances  and  contracts  made  by  West 
Kansas  City  Land  Company  and  defendants, 
or  their  constituent  companies,  have  been 
carried  out  and  effectuated  by  proper  con- 
veyances of  plaintiff,  to  pay  all  moneys  due 
under  such  deeds  and  contracts;"  invokes 
the  protection  of  the  warranties  contained  In 
the  deed  of  said  West  Kansas  City  Land 
Company  of  November  17.  1892;  and  prays 
"that  the  note  sued  on  herein  by  plaintiff  be 
credited  94,105  as  of  the  date  <rf  Ite  execu- 
tion; that  the  covenante  contained  in  the 
contract  pleaded  in  the  petition  and  In  the 
deed  of  November  17,  1882,  be  specifically 
performed:  that  the  plaintiff  be  adjudged  a 
trustee  fOr  the  use  and  benefit  of  defendant 
railroad  CMopany  of  the  title  to  the  lands 
described  In  said  deed;  that  defendant  be 
permitted  to  pay  into  court  the  sum  of  money 
due  plaintiff  after  the  allowance  of  the  credit 
aiMve  named;  and  that  th»eupon  plaintiff 
be  ordered  and  required  to  ezecuto  and  de- 
liver to  defoidant  railroad  company  a  good 
and  sufilclent  warranty  deed  to  the  land  at* 
tempted  to  be  conveyed  to  It  November  17, 
1882."  And  after  the  plaintlfl  in  Ite  reply. 
In  the  line  of  the  defense  set  up  in  the  an- 
swer, tenders  the  deed,  duly  executed.  In 
performance  of  the  contract  as  prayed  for, 
and  brings  the  same  Into  court  for  that  pur* 
pose,  the  defoidant  on  the  admission  of  evi- 
dence on  the  trial,  sprli^  this  attack  upim 
the  contract  Itself,  and  thus  sotq;ht  to  aviUl 
Iteelt  ol  a  defense  not  set  up  In  the  answer 
and  Inconsistent  therewith.  That  t3ie  de- 
fendant was  by  Ite  own  pleadings  estopped 
from  making  such  an  atteck  Is,  we  thhik, 
manifest  but  such  estoppel  might  well  be 
placed  on  broader  ground;  for  while  in  Brad- 
ley V.  Beppell,  188  Mo.  645.  82  S.  W.  646,  84 
S.  W.  841,  It  was  held  that  no  person,  un- 
less estopped  by  his  own  action,  was  pre- 
cluded from  showing  Otat  the  charter  of  the 
West  Missouri  lAnd  Company  had  expired 
In  1879,  and  thtteafter,  having  no  corporate 
^IstMice  and  no  power  to  contract  one 
claiming  title  by  adverse  possession,  and 
Bosteining  no  contractual  relation  with  said 
company,  was  not  estopped  from  attacking 
a  deed  of  the  company  made  after  that  date, 
to  which  he  was  neither  party  nor  svlvy.  It 
was  also  held.  In  entire  consonance  with  this 
ruling,  as  w^-setUed  law,  "that  one  who 
<  has  contracted  With  an  oi^tanlaatlon  as  a  cor- 
:  poratlra  in  ite  corporate  name  la  estopped 
from  denying  the  exlstmoe  of  such  corporar 
tlon  at  the  time  of  making  the  contract,  or 
of  alleging  any  dtf  ect  in  ite  (MganlsBtlon  af- 
fecting its  capacity  to  ccmtract  or  sue  as  a 
corporation  upon  such  contract  4  Thomp. 
Corp.  (  6279;  4  Am.  ft  Bug.  Enc.  taw,  p.  188. 
and  cases  dted,  note  1,  p.  ISO;  2  Mor.  Priv. 
Corp.  H  760.  'ntS;  1  Beach,  Priv.  Corp.  1 18. 
And  so  It  has  been  ruled  In  this  state  In 
many  cases.  Including  those  next  cited  In  the 
brief  of  counsel  for  respondent.  Bailroad 
Co.  V.  MePher8<»i,  85  Mo.  IS;  Insurance  Co. 
V.  Needles,  62  Ma  18;  City  of  St  Louis  v. 
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Sblelda,  62  Mo.  247;  Btootimore  v.  Clark,  70 
Me.  471;  Uanufacturlnx  Co.  t.  Montgomery, 
74  Mjo.  101;  St.  Louis  Gaslight  Co.  t.  City 
of  St  Louis,  84  Mo.  202,  alttrmiug  11  Mo. 
App.  56;  BroadweU  t.  Merrltt.  87  Mo.  05; 
Smelting  Co.  v.  Bictaarda,  06  Mo.  106,  8  S. 
W.  246.  Of  course,  such  eetoppel  extenda  as 
well  to  tlie  privies  of.  aa  to  tbe  pardes  to, 
such  contracts.  Hosenritter  t.  Klrchoffer, 
70  Mo.  230;  Bagan  t.  McElroy,  08  Mo.  348, 
11  S.  W.  736:  BroadweU  v.  Merrltt  87  Mo. 
96;  RelQhard  t.  Mining  Co.,  107  Mo.  616.  18 
S.  W.  17."  We  have  again  gone  over  tlila 
ground  in  the  U^t  of  tbe  able  brief  of  the 
learned  counsel  for  the  defendant,  and  find 
oar  coofideace  In  the  soundness  of  this  doc- 
trine unshaken,  and,  applying  it  to  the  case 
In  baud,  It  iB  also  again  manifest  that  the 
court  did  not  err  In  refusing  to  entertain  the 
defendant's  attempted  attack  on  the  contract 
In  this  case. 

2.  The  defendant  in  Its  answer  claimed  a 
credit  under  the  contract  for  106  feet  at 
$8.83  p^  foot,  on  account  of  the  Bepp^ 
strip,  and  the  plaintiff  on  the  trial  conceded 
that  it  was  entitled  to  a  credit  on  that  ac- 
count, but  contended  that  the  credit  should 
be  tor  only  28  feet.  The  question  as  to  the 
amount  of  this  credit  was  submitted  to  the 
jury  under  proper  instructions,  and  a  credit 
on  the  note  allowed  in  accordance  with  plain- 
tiff's contention,  and  of  this  no  complaint  Is 
made.  So  tliat  the  only  remaining  question 
on  this,  appeal  Is  as  to  the  credit  claimed  by 
defendant  on  account  of  the  Doid  strip,  as 
to  which  the  court  gave  the  following  In-, 
structlon  for  the  plaintiff:  "(1)  The  court 
instructs  the  Jury  that  under  the  pleadings 
and  the  eridence  In  this  case,  the  defendant 
la  not  entitled  to  any  reduction  from  the 
note  aet  forthi  in  plaintiff's  petition  on  ac- 
count of  the  controversy,  litigation,  or  settle- 
ment between  the  defendant  Kansas  City 
Suburlwn  Belt  Bailway  Company  and  the 
Jacob  Dold  Packing  Company."  And  re- 
fused the  following  Instruction  asked  for  by 
defendant:  "(8)  "Hie  court  instructs  the  Jury 
that  If  you  shall  believe  from  the  evidence 
that  the  defendant  Kansas  City  Suburban 
Belt  Ballroad  Company,  by  being  defeated  in 
any  suit  as  to  portions  of  said  right  of  way. 
was  prevented  tmm  taking  possession  of  any 
strip  of  ground  which  was  purported  to  be 
conveyed  to  it  by  deed  of  date  November  17, 
1602,  and  offered  In  evidence,  for  the  pur- 
pose of  building  Its  railroad  thereon  within 
a  reasonable  time,  or  was  prevented  from  re- 
taining i>oB8eBsion  of  any  of  the  land  so  con- 
veyed In  said  deed  after  It  had  once  secured 
possession  thereof,  unless  by  the  repurchase 
of  said  ground  from  other  parties  claiming 
the  lands  in  question,  then  the  defendant, 
Kansas  City  Suburban  Belt  Bailroad  Com- 
pany, should  be  credited,  as  of  date  No* 
vember  11,  1802,  with  the  value  of  such  por- 
tions of  right  of  wajr,  at  the  rate  of  eight  and 
one-third  dollars  per  lineal  foot,  of  which  it 
waa  ao  prerented  from  taking  or  retaining 


poaseasloD."  Tbe  answer  admits  that  tbe  de- 
fendant la  In  poesesslon  of  the  Dold  strip, 
and  on  the  trial  Its  president  testified  that 
the  defendant  la  in  possession  of  all  the 
land  conveyed  by  the  West  Kansas  City  LauJ 
CtHupany.  Tbe  defendf^t  failed  to  show  any 
adjudication  ot  the  tltie  to  that  strip  ad- 
verse to  tbe  plaintiff,  any  superior  outstand- 
ing title,  any  eviction  under  such  title,  or 
that  It  paid  any  sum  of  money  to  [procure  any 
such  outstanding  title.  It  claims  to  have 
paid  money  to  obtain  possession  from  the 
Dold  Company,  but  bow  much,  if  anything, 
it  paid  therefor  doea  not  appear.  Ajb  tbe 
case  stood  upon  the  evidence,  we  do  not 
think  the  court  erred  in  its  action  oa  these 
Instructions.  'She  Judgment  of  the  circuit 
court  la  afflrraed.  All  concur,  exaeft  MAB- 
SHAIJ4  absent 


GOODMAN  V.  CatOWLDT  «t  al. 

(Supreme  Gonrt  of  Missouri,  IMvirion  No.  1. 
March  20,  1001.) 

RESULTING  TRDSTS-81TPF1CIBN0T  OF  SVI- 
DENOBI-^LBADINa. 

1.  Plaintiff  sued  to  establish  e  tmst  in  land 
purchased  by  defendant's  decedent  nnder  an 
alleged  contract  that  the  partdiaser  sfamild  hold 
it  for  plaintiff,  taking  legal  title  in  tbe  purchas- 
er's name,  the  purchaser  at  the  time  being,  as 
alleged,  indebted  to  plaintiff;  such  purchase  to 
be  made  in  cousideratiou  of  tbe  setUemoit  and 
payment  ot  the  indebtedness.  There  was  no 
proof  that  the  purchaser  was  indebted  to  plain- 
tiff, but  there  was  evidence  that  she  had  stated 
to  a  third  person  that  she  had  parchaaed  the 
land  for  the  plaintiff,  and  that  the  title  was 
held  by  her  to  prevent  tbe  husband  of  the  plain- 
tiff from  disposing  of  the  land.  The  plaintiff 
and  her  husband  took  charge  of  the  property, 
paid  the  taxes  thereon,  received  the  proceeds, 
which  were  much  greatM-  than  the  taxes  and 
expense  of  improvements,  but  there  was  no 
evidence  of  any  contract.  Held  insufficient  to 
establish  a  resulting  trust  in  the  land  In  favor 
of  plnintiff, 

2.  [f  a  contemplated  gift  by  the  decedent  to 
plaintiff  failed  for  want  of  a  sufficient  convey- 
ance, equity  has  no  power  to  supply  that  defect 
by  ordering  a  eonvvyance^  or  convert  the  imper- 
fect BPttlem«t  or  gift  mto  a  declaration  of 
trust 

Error  to  circuit  court.  Bay  county;  E.  J. 
Broaddus,  Judge. 

Suit  by  Permelia  J.  Goodman  against  John 
S.  Crowley  and  others  to  establish  a  result- 
ing trust  In  realty.  From  a  ^ree  in  favor 
of  the  d^endanta,  plaintiff  bringa  oror.  Af- 
firmed. 

J.  L.  Farrls  &  Son,  for  plaintiff  In  error. 
Lavelod£  &  Divelbiss,  for  defendants  in  error. 

BOBINSON,  J.  This  is  a  suit  in  equity, 
brought  by  appellant  against  fbe  admlnlstra- 
ttn*  and  heirs  of  Nannie  Oowley.  deceased, 
the  object  and  purpose  of  which  la  to  have 
a  trust  declared  in  40  acrea  of  land  in  Bay 
county,  in  this  state,  and  title  thereto  vested 
in  plaintiff,  and  to  enjoin  the  administrator 
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frwn  proceeding  with  the  sale  of  said  lands 
as  tfae  property  of  said  Nannie  Orowley,  de- 
oeased.  Tbe  ground?  spedfled  for  the  pre- 
tended trust  are  set  forth  in  the  following 
allegation  of  the  bill:  "Plalntnf,  for  further 
statement  of  her  cause  of  action  and  equita- 
ble relief,  states  that  on  or  about  Jane  12, 
A.  D.  iSdU,  Xaoule  Crowley,  being  indebted 
to  plaintiff  in  the  sum  of  about  ^800.  and 
knowing  that  plaintiff  wanted  to  purchase 
t}\e  following  described  real  estate,  to  wit, 
the  northwest  quarter  of  the  southwest  quar- 
ter of  section  Ifi,  township  51,  range  29,  Ray 
oounty,  Missouri,  which  lay  dose  to  and  ad- 
joining homestead  of  plaintiff,  and  knowing 
that  plaintiff,  in  order  to  purchase  said  land, 
•was  compelled  to  collect  the  amoont  then 
due  and  owing  from  her,  the  said  Nannie 
Crowley,  she.  the  said  Nannie  Crowley,  in 
consideration  of  the  settlement  and  payment 
of  said  indebtedness  doe  the  plaintiff  as 
aforesaid,  promised  and  agreed  with  plain- 
tiff to  purchase  the  land  as  aforesaid  for 
plaintiff,  taking  the  title  to  said  land  hi  the 
name  of  her,  the  said  Nannie  Crowley,  as 
trustee  for  plaintiff;  that  soon  after  said 
agreement  and  pursuant  thereto,  the  said 
Naxinle  Crowley  purchased  the  lands  as  afore- 
said, taking  the  legal  title  In  her  name;  that 
immediately  upon  the  purchase  of  said  lands 
as  aforesaid,  plaintiff,  by  and  with  the  con- 
sent <^  said  Nannie  Crowley,  took  possession 

of  said  lands,  and  since  about  the  day 

of  Jane,  A.  D.  1900,  has  had  the  absolute 
and  undisputed  posseBslon  and  control  there- 
of; that  believing  that  said  lands  belonged 
to  plaintiff,  plaintiff,  with  full  knowledge  tm 
the  part  of  said  Nannie  Crowley,  erected 
valnable  and  lasting  Improvements  thereon, 
to  wit,  a  bam.  costing  about  the  sum  of  $100, 
which  was  erected  about  the  year  1892,  and 
also  an  orchard  at  about  the  cost  of  $100; 
that  by  reason  of  the  premises  the  said  Nan* 
nle  Crowley  was  a  trustee  holding  the  legal 
title  of  said  premises  for  the  sole  benefit,  use, 
and  behoof  of  plaintiff,  her  heirs  and  as- 
signs, forever."  The  defendants  answered 
separately  by  way  of  general  denial  to  the 
allegation  of  plaintiff's  bill,  and  after  a  hear- 
ing of  tbe  facts  the  bill  was,  by  the  court, 
dismissed.  Tfae  controversy  is  practically 
one  between  the  i^aintiff  and  the  creditors  of 
Nannie  Crowley,  deceased,  represented  by 
the  administrators,  who  had  obtained  an  or- 
der from  the  probate  court  for  the  sale  of 
tbe  land  in  suit  to  pay  the  debts  of  the  de- 
ceased. If  it  may  be  said  that  the  petition 
sufficiently  stated  a  contract  between  tbe 
plalntur  and  the  deceased.  Nannie  Crowley, 
to  raise  a  trust  In  plaintiff's  favor  as  to  the 
land  in  salt,  the  testimony  failed  not  only 
to  establish  the  contract  as  alleged,  but  to 
prove  any  ctntract  whatever  regarding  the 
land  between  plaintiff  and  the  deceased, 
and  there  was  nothing  for  the  trial  court  to 
dobnttodiamlssplaintlfrsbmasltdld.  The 
simple  statement  of  the  deceased  to  Mrs. 
OstMCii,  at  ttift  time  she  bonght  the  land,  as 


to  her  Intentions  In  buying  It,  as  well  as  tbe 
casual  remark  made  to  a  neighbor,  who 
sought  to  rent  tbe  land  of  her,  as  to  who  had 
charge  of  it,  and  to  whom  he  must  go  If  be 
desired  to  rent  it,  were  ratirely  insufflclent 
to  warrant  the  declaration  of  such  a  trust 
in  the  face  of  the  unqualified  provision  of  the 
deed  to  the  contrary  to  the  deceased.  The 
BtatMnent  ot  Mrs.  Osbom  to  the  effect  that 
tbe  deceased,  Nannie  Crowley,  bad  told  her, 
before  she  bought  the  land  of  witness,  that 
she  wanted  to  buy  It  for  her  sister  Jane  (tbe 
plaintiff  herein),  and  aXterwards,  when  she 
had  bought  it  and  taken  tlw  deed  to  It  in 
her  own  name,  that  she  had  done  it  In  otdet 
that  Mr.  Goodman  (the  plaintiff  s  hoaband) 
could  not  run  through  it  as  he  had  done  with 
his  wife's  other  property;  and  that  made 
by  tbe  neighbor  who  applied  to  rent  the  place 
of  said  Nannie  Crowley  to  the  effect  that  she 
told  him  that  sbe  bad  nothing  to  do  with  it; 
"that  Jane  (meaning  tbe  plaintiff)  was  run- 
ning it  and.  If  he  wanted  the  land,  he  would 
have  to  see  her,"— whem  considered  In  the 
light  of  tbe  admitted  facts  that  the  land  was 
paid  for  with  the  funds  and  propei-ty  solely 
of  tbe  deceased,  Nannie  Ckvwley,  and  that 
the  deed  to  the  land  bad  been  taken  in  her 
name,  and  that  sbe  paid  the  taxes  npon  the 
land  regularly  every  year  up  to  the  date  <a 
her  death,  and  at  all  times  claimed  to  own  It 
are  wholly  insufflcl^t  to  establish  tfae  con- 
tract as  alleged,  or  to  show  a  state  of  facts 
trmn  which  the  existence  of  such  a  contract 
could  be  inferred.  Nor  does  tbe  further  fact 
shown  that  the  husband  of  plsJntlff  bad  the 
continued  use  and  control  of  this  land  from 
tbe  time  of  Ita  purchaae  by  tbe  deceased,  Nan- 
nie Crowley,  In  1890,  up  to  tbe  date  of  her 
death  in  1807,  and  that  at  one  time  he  buUt 
upon  It  a  small  corncrib  out  of  cheap,  rough 
lumber,  establish  the  existence  of  the  coo- 
tract  allied,  or  constitute  facts  from  which 
such  a  contract  would  necessarily  be  in- 
ferred. Without  proof  of  tbe  ezlst«ice  of 
an  obligation  (as  alleged  In  plaintifrs  peil- 
don)  a^nlnst  the  deceased,  Nannie  Crowley, 
for  $800  (the  cost  of  the  land  In  salt).  In  favor 
of  plaintiff,  which  was  to  be  extinguished 
and  settled  if  tbe  land  In  suit  was  purchased 
and  paid  tor  by  tbe  said  Nannie  Orowley,  and 
that  she  purchased  and  paid  for  the  land  un- 
der such  an  agreement  tbe  statemMtta  of 
the  deceased,  Crowley,  to  Mrs.  Osbom,  as 
to  her  Intention  and  purpose  in  buying  tbe 
land,  and  for  whose  uae  she  was  holding  It 
as  welt  as  tbe  statemoit  made  1^  Miss  Crow- 
ley to  the  neighbor  as  to  who  bed  charge  of 
and  was  ranoing  tbe  land,  amount  to  noth- 
ing. If  tbe  deceased,  Mlas  Crowley,  had 
agreed  wltb  plaintiff  and  promised  to  do  for 
her  all  that  the  witness  Osbom  and  the 
neighbor  of  plaintiff,  Mr.  McQuar?.  say  that 
she  told  them,  and  nothing  more  bad  been 
shown,  that  agreement  could  not  have  been 
enforced  against  the  deceased,  Orowley,  oar- 
ing her  life,  as  It  cannot  be  against  her  heirs 
and  representatlTca  now.  At  beat  the  state 
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Dient  of  tbe  deceased,  Nannie  Crowley,  conld 
not  be  construed  to  mean  more  than  that  she 
intended  to  and  had  made  a  Toluntaiy  gift 
to  w  settlement  upon  her  sister  (the  plain- 
tiff herein),  and  no  rule  of  equity  la  better 
settled  than  that  courts  cannot  be  invoked 
to  perfect  a  defecdve  gift  or  a  Tolnntary  set- 
tlement attempted  wholly  ^thout  ctmsldera- 
tlon,  however  praiseworthy  or  commendable 
the  ^ort  ml^t  appear.  While  such  gifts 
or  settlements,  If  l^ally  and  properly  made, 
will  be  iQ)held,  they  must  stand  as  made,  or 
not  at  all.  If  the  settlement  has  failed  for 
want  of  a  snffldent  conveyan(»  when  made, 
a  court  of  equity  has  no-  authority  to  supply 
that  defect  by  ordering  a  conveyance,  or  con- 
Tot  the  Imperfect  settlement  or  gift  into  a 
defdaratlon  of  trust,  mer^  on  account  of 
such  ImperfectiMi.  As  the  donor  left  tlie 
transaction,  so  the  court  win  leavu  it  What- 
ever may  have  been  the  intention  ot  the  de- 
ceased regarding  the  land  In  suit,  iu»  equity 
would  arise  in  favor  of  plaintiff  from  her 
mere  dedaratlon  of  it,  to  whomsoever  made, 
as  12ie  gift  or  settlement  was  fn  fact  never 
executed;  and  from  what  was  said  by  de> 
ceased  no  act  was  shown  to  have  been  done 
by  plaintiff  regarding  the  land  from  which 
an  equity  in  her  favor  would  arise.  If  an  is- 
sue of  that  kind  could  be  raised  and  deter- 
mined, where  plaintiff,  as  here,  pleaded  a 
contract  alleged  that  It  wu  supported 
by  a  valuable  consideration.  The  mere  un- 
explained presence  of  a  amail  and  Inexpen- 
sive nniicrib  iq>on  the  land,  other  than  tkat 
it  had  been  bnllt  tbwe  by  the  husband  of 
plaintiff  at  some  time  during  the  six  or  seven 
years  that  be  used  and  cultivated  the  land 
freed  from  the  paymeit  ot  rent,  is  too  triv- 
ial a  drcumstance  upon  which  to  raise  an 
equity  In  ta.ror  of  plaintiff,  especially  when 
the  outlay  for  such  improvements,  if  paid  for 
by  i4aintlff  or  her  husband.  Is  shown  to  be 
Insignificant  when  ctuupared  with  the  value 
of  the  use  ot  the  land  for  cultivation  during 
that  period  of  time.  But,  as  aaid,  If  any 
truat  rdatitm  existed  between  plaintiff  and 
the  deceased.  Nannie  Orowley,  it  must  have 
grown  out  of  the  fiact  of  the  existence  <tf 
tiie  contract  alleged  in  the  petition  to  have 
been  entered  into  between  tiiem.  and  not  that 
relation  arising  by  operation  of  law  from  tiie 
acts  and  ccmduct  of  the  parties  to  each  other 
regarding  tills  land,  as  the  appellant  now,  by 
her  brief  filed  heroin,  seeks  to  have  asserted. 
TO  appellantfs  present  Inslstaice  it  would 
be  ft  sufficient  answer  to  say,  however,  that 
when  tiiere  la  a  failure  to  establish  the  con- 
tract as  alleged,  or  whero  a  atate  <^  facts  dlf- 
feront  from  those  pleaded  are  developed  on 
the  trial,  and  the  pleadings  are  not  amended 
to  confonn  to  the  evidence,  no  reUef  can  be 
granted.  It  is  a  univerBal  role  Oat  tbe  re- 
covery sought  or  the  relief  asked  must  be 
founded  upon  and  consistent  with  the  facts 
set  out  and  embraced  in  the  pleadings.  Up- 
on tbe  facts  as  developed  and  under  the 
pleadings  as  they  stood,  but  one  judgment 


was  possible,  and  that  the  trial  court  entered 
Its  judgment  is  thwefore  affirmed.  AH  con- 
cur, except  MABSHAUj,  J.,  absent 


HDTCHIXSOX  T.  MISSOURI  PAC  BY. 
(Supreme  Court  of  Missouri.   March  28.  1901.) 
Motion  for  rehearing  overruled. 
For  former  opinion,  see  61  S.  W.  686. 

TALLIANT,  J.  The  motion  for  rebearing 
proceeds  upon  a  ml8C(»iceptlon  by  the  team- 
ed counsel  of  the  Qpinloo  delivered.  Tboe  is 
nothing  in  that  (pinion  to  Indicate  **tliat  not- 
withstanding the  deceased  saw,  or  might 
have  seen,  the  train  within  a  few  feet  of  ber, 
when  she  went  upon  the  trade,  die  had  the 
right  to  presume  that  she  conld  cross  in 
safety,  and  when  the  otglne  was  almost  w 
her  she  bad  the  right  still  to  Indnlge  the 
presumption  that  she  could  do  so,  and  stoi^ 
to  recover  a  scarf  she  had  dropped."  Nor 
does  the  opinloik  h<M  'that  the  prior  and 
concurring  negligence  of  the  company  In 
running  its  train  at  a  pnAlblted  rate  of 
speed  relieves  deceased's  representatives 
from  the  consequences  of  that  act"  nor  'that 
the  endmce  ot  her  negligence  oug^t  to  be 
disregarded,  tar  the  reason  that  she  conld 
not  be  negligent  because  she  had  a  right  to 
aasome  that  tbe  persons  In  charge  of  the 
train  would  observe  the  ordinance  limiting 
Its  speed  to  six  miles  an  hour."  The  opin- 
ion says:  "That  act  [ronnlng  the  train  in 
violation  of  the  ordinance]  was  negligence 
per  se,  and  if  It  was  the  cause  of  the  acci- 
dent the  defendant  was  liable,  nntoas  the 
deceased  contributed  to  the  reanlt  by  hw 
own  negUgence."  It  holds  that  In  consider- 
ing the  question  of  her  negligence  tbe  ordi- 
nance was  a  tect  to  be  taken  into  account 
and  that  that  raised  a  question  of  fact.  But 
there  Is  no  intimation  In  the  opinion  Qiat 
that  presumption  (that  she  railed  on  tbe  or- 
dinance) Is  to  be  taken  as  conclusive.  Hie 
language  of  the  opinion  Is:  "The  city  ordi- 
nance prohibited  the  train  running  at  a 
higher  rate  than  six  miles  an  hour,  and  in 
tbe  abs«Dce  of  proof  that  she  knew,  or  had 
reason  to  apprehmd,  to  the  contrary,  the  law 
will  presume  that  she  trusted,  as  she  bad  a 
right  to  trust,  that  the  defendant  was  run- 
ning its  train  at  not  more  tiian  six  miles  an 
hour,  in  obedience  to  the  ordinance,  and  tiiat 
she  regulated  her  movements  accordingly." 
That  leaves  tbe  defendant  oitlrely  free  to 
show,  if  It  is  a  fact  that  the  drcumstances 
and  conditions  were  such  as  tiiat  notwlth- 
stondlng  the  ordinance,  she  had  reason  to 
apprehend  that  the  train  was  running  at  a 
higher  rate  than  that  prescribed.  This  de- 
fendant lias  met  that  issue  frequency,  and 
knows  how  to  handle  it 

Nor  Is  then  anything  in  fitie  record  to  jus- 
tify the  assumption  that  Mia.  Hutdilnson 
stopped  within  BO  or  80  feet  of  the  engine  to 
pick  up  her  acarf.  Tbe  facts  dearij  ibown 
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are  that  she  was  sitting  In  the  station  at 
night,  waiting  for  a  ti-aln.  She  heard  a  whis- 
tle, and  sold,  "That  is  our  train;  we  must  be 
in  a  hurry."  She  went  out  on  the  platform, 
and  saw  the  headlight  of  the  approaching 
train,  w^hlch  was  then  at  Ellendale,  and 
dearly  risible,  although  It  was  half  a  mile 
away.  It  was  a  dark  night,  and  whether 
she  could  In  fact  see  how  fast  the  train  was 
coming  was  a  Question.  But  the  opinion 
Bays,  If  there  was  nothing  Id  the  case  to  Jus- 
tify her  in  thinking  that  the  train  was  run- 
ning at  a  slow  rate,  she  was  chargeable  with 
knowledge  that  the  train  might  lawfully  run 
by  the  station  at  40  miles  or  more  an  hour, 
and  If  she  ventured  upon  the  track  she  did 
so  at  her  peril;  but  the  fact  of  the  ordi- 
nance was  a  fact  that  might  enter  Into  her 
calculation,  unless  she  had  reason  to  appre- 
hend the  train  was  running  In  violation  of 
the  ordinance,  and  that  that  made  a  question 
for  the  Jury.  If  the  train  was  running  In 
submission  to  the  ordinance,  It  would  have 
taken  It  just  five  minutes  to  have  covered 
the  distance  from  EUendale  to  the  point  of 
the  accident,  but  at  40  miles  an  hour  the 
distance  was  made  la  less  than  one  minute. 
Hie  motion  for  rehearing  is  overruled. 

BURGESS,  C.  J.,  and  BRACE  and  GANTT, 
JJ.,  who  concurred  Id  the  original  opinion, 
concur  in  the  above. 


-  EPPERSON  V.  EPPERSON  et  al. 
(Supreme  Court  of  MiaBouri,  Division  No.  1. 

March  20,  1901.) 
REFORHA-nON  0P>  INSTRUMENTS— DEEDS— D S- 
SCRIPTION— HI3TAKE-SAR— UlflTATKWS  OV 
ACTIONS— BJBCTHBNT. 

1.  Defendant's  fatheii  in  1870,  conveyed  land 
to  him  by  a  deed  descrlDlne  five  tracts  in  a  cer- 
tain section,  two  of  which  were  described  as 
thf  "southeast  qnarter  of  the  southwest  q««p- 
ter"  '  thereof:  the  whole  containing  189.38 
acres.  The  grantor  was  the  owner  of  five 
tracts  of  land  constitutlDg  one  farra,  and  known 
att  the  "Home  Place,"  one  of  which  was  the 
northeast  quarter  of  the  sonthwest  quarter, 
which  was  not  described  in  the  conveyance. 
Defendant  entered  into  and  remained  in  poK- 
session  of  the  five  tracts  until  he  sold  'same, 
aliout  1896,  claiming  and  uslne  them  as  his  own ; 
his  father  and  mo'tber  living  with  him  until  their 
death,  always  recognizing  the  whole  tract  as 
his,  the  father  stating  that  he  had  deeded  it  to 
defendant.  Eeld,  in  ejectment,  in  1896,  for 
the  northeast  quarter  of  the  southwest  qaarter, 
that  such  tract  was  omitted  from  the  deed  by 
mistake,  and  defendant  was  entitled  to  have  it 
corrected  to  include  such  tract 

2.  Defendant  and  his  asoigns  having  been  in 
continuous,  peaceable,  and  uainterrupted  pos- 
searion  of  premises,  which,  by  mistake,  were 
not  ^1  included  in  the  desmption  in  the  deed, 
for  more  than  26  years,  wltnout  ever  having 
their  title  or  possession  questioned  until  eject- 
ment brouRht  for  the  land  omitted,  and  un- 
til which  time  it  had  never  become  necessary 
Cor  them  to  take  afiBrmative  action,  limitations 
are  \iot  a  bar  to  a  correction  of  the  deed  la  the 
action  of  ejectment. 

Appeal  from  circuit  court,  McDonald  coun- 
ty; J.  CL  Lomson,  Judge. 


Ejectment  by  Martin  Epperson  against 
George  W.  Bpperson  and  others.  From  a 
decree  In  favor  of  defendants,  plaintiff  ap- 
peals. A£irmed. 

John  B.  Ohrlstensen,  for  appellant  Trim- 
ble A  Braley  and  W.  B.  Tliurmond.  for  re- 
spondents. 

BRACE,  P.  J.  This  Is  an  action  In  eject- 
ment by  the  plaintiff,  a  son  and  one  of  the 
heirs  at  law  of  Aphrey  Epperson,  deceased, 
who  sues  to  recover  an  undivided  fifth  of 
the  following  real  estate,  situate  In  McDon- 
ald county,  to  wit.  the  X.  B.  ^  of  the  S.  M'. 
%  of  section  13,  township  22,  range  13.  The 
defendants  claim  titie  under  a  deed  In  which 
It  Is  alleged  there  was  a  mistake  In  the  de- 
scription of  this  40-acre  tract,  which  they 
ask  to  have  corrected.  The  finding  and  de- 
cree was  for  the  defendants,  and  the  plain- 
tiff appeals. 

On  the  1st  day  of  January,  1870,  the  said 
Aphrey  P^person,  by  his  warranty  deed  of 
that  date,  duly  executed  and  acknowledged. 
In  which  his  wife,  Elizabeth  Epperson,  Join- 
ed, relinquishing  her  dower,  conveyed  to  his 
son  the  defendant  George  W.  Epperson  the 
following  described  tracts  or  parcels  of  land, 
situate  in  McDonald  county,  In  t^e  state  of 
Missouri,  that  is  to  say:  "The  southeast 
quarter  of  the  southwest  fractional  quarter 
of  section  thirteen  (13),  township  twenty-two 
(22),  range  thirty-three  (S3),  containing  thir- 
ty-nine and  88-100  acres;  also  the  south- 
west qr.  of  the  southeast  quarter  of  section 
thirteen  (13).  township  twenty-two 
range  thirty-three  (83),  containing  forty 
acres;  also  the  southeast  quarter  of  the 
southwest  quarter  of  section  thirteen  In 
township  twenty-two  (22)  of  range  thirty- 
three  (33);  also  the  northwest  qaarter  of 
the  southeast  quarter,  and  the  northwest 
quarter  of  the  southwest  quarter,  of  section 
thIrteeD  (13),  Id  township  twenty-two  (22), 
range  thirty-three  (33),  containing  eighty 
acres.  All  of  the  above  tracts  and  lots  of 
laDd,  except  Ave  acres  off  of  the  southeast 
corner  of  the  southeast  quarter  of  the  south- 
west quarter  ot  section  thirteen  (13),  In  section 
twenty-two,  range  thirty-three  (33),  and  five 
acres  off  the  southwest  comer  of  (the  south- 
east quarter  of  the  southwest  quarter  of  sec- 
tion thirteen  (13),  In  township  twenty-two 
(22).  range  thirty-three  (33);  In  all.  one  hun- 
dred and  eighty-nine  and  38-100  acres."  This 
Is  the  deed  under  which  the  said  defendant 
George  W.  Epperson  and  his  vendee  and  co- 
defendant  the  Ozark  Orchard  Company  claim 
title.  It  Is  evident  upoD  the  face  of  this  deed 
that  the  grantor  Intended  to  convey  five 
tracts  of  land,  all  situate  In  section  13,  towu- 
ship  22.  range  33,  and  containing  In  all  189.38 
acres,  but,  by  repeating  the  description  of 
one  of  the  tracts,— I.  e.  the  southeast  quar- 
ter of  the  sonthwest  quarter  of  said  section, 
—that  he  In  fact  conveyed  only  four  tracts, 
containing  In  all  only  l49.oS  acres.  Thus  a 
mistake  appears  upon  the  face  of  the  deed; 
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and  when,  In  connection  therewith,  It  Is  con- 
sidered that  the  grantor  waa  in  fact  the  own- 
er of  five  tracts  of  land  in  that  section,  con- 
taining in  all  1S0.3S  acres,  one  of  which  was 
the  northeast  quarter  of  the  southwest  Qtuir- 
ter.  ail  lying  contl^ous,  and  constituting 
one  farm,  In  the  shape  shown  In  the  follow- 
ing diagram: 


N 

1 

1 

o 

••X"! 
0 

o 

• 
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—X.  the  land  In  controTerty,  being  the  north- 
east quarter  of  the  soathweat  quaxtec  of  said 
section,  the  reasonable  Inference  at  once 
arises  that  the  mistake  was  made  by  writing 
the  word  "south"  for  the  word  "north"  In 
the  description  of  that  40,  and  that  in  fact 
that  40  was  Intended  to  be  Included  In  the 
conveyance.  When,  In  addition,  it  Is  con- 
sidered that  the  said  George  at  once  entered 
into  the  possession  of  the  farm,  consisting 
of  these  five  40's,  containing  in  all  160.38 
acres,  and  known  as  the  "Home  Place,"  and 
thereafter,  until  be  sold  to  his  co-defendant, 
a  short  time  before  this  suit  was  brought, 
on  the  3d  of  October.  18de,  continued  in  the 
uninterrupted  possession  thereof,  claiming, 
cultivating,  and  ImproTlng  the  same  as  hla 
own;  that  his  father,  the  said  Aphrey,  and 
his  mother,  the  said  Elizabeth,  from  and  aft- 
er the  date  of  said  deed  continued  to  live 
with  him  on  the  place,  always  thereafter  rec- 
ognizing it  as  his  in  its  entirety,  until  their 
death  (that  of  the  father  occurring  In  the 
year  1870,  and  of  the  mother  in  the  year 
1880  or  188S),  as  did  the  plaintiff  himself, 
and  the  neighborhood  generaHy,  until  about 
the  time  this  suit  was  brought  the  father 
having  declared  before  the  execution  of  the 
deed  that  he  Intended  to  convey  the  home 
place  to  George,  and  afterwards  that  he  bad 
done  so,  and  both  of  tbem,  by  their  conduct 
thereafter.  Indicating  that  such  waa  the  fact, 
—it  would  seem,  upon  these  undisputed  facts, 
that  there  Is  but  little  room  for  doubt  as  to 
the  mistake  or  of  its  character,.  And  the  de- 
fendants having  been  in  the  continuous, 
peaceable,  and  uninterrupted  possession  of 
the  premises  for  more  than  26  years,  with- 
out ever  having  their  title  or  possession  ques- 
tioned until  this  suit  was  brought  until  which 
time  It  had  never  become  necessary  for  them 
to  take  afflzmatlTe  action,  there  Is  no  ground 


for  Invoking  the  statute  of  limitations  as  a 
bar  to  the  equitable  relief  sought  by  tbem 
In  this  action  (Michel  v.  TInsley,  68  Mo.  442: 
Oooper  V.  Deal,  114  Mo.  527.  22  S.  W.  31). 
and  which  the  drcnlt  court  granted.  The 
]iidgm«it  of  the  circuit  court  Is  ther^ore 
affirmed.  All  concur,  except  MABSHAL<U 
absent: 


BMOOT  T.  JUDD  et  oL 
(Supreme  Court  of  Missouri.  Division  Ko.  1. 
March  12,  1001.) 

HUSBAND  AND  WIFB-<X)NTRACTS— HARR1&D 
WOMAN'S  DISABILITY— RES  ADJUDICATA— 
-PLEADINa-^UDOMBNT  — COLLATERAL  AT- 
TACK—PROCBSS-S  BR  VIC  E— EQUITY. 

1.  Where  there  was  no  service  of  pxfKsess  oo 
defendant,  and  she  had  no  knowledge  of  tbe 
pendency  of  the  suit,  a  sherilTs  deed  of  sach 
defeodnnt's  land,  given  in  pursuance  of  a  sale 
on  execution  on  a  default  indgment  tn  the  ac- 
tion, will  be  set  aside  in  a  suit  in  equity. 

2.  Where  a  married  woman  sued  to  set  aside 
a  sherifTs  deed  given  in  pursuance  of  an  ex- 
ecution sale  of  her  real  estate,  on  the  groaod 
that  the.  sheriff's  .return  of  process  In  the  ac- 
tion in  which  the  judgment  taken  by  default 
was  rendered  was  false,  in  that  no  service  of 
process  had  been  had  on  her,  and  issue  was 
taken  on  sadi  claim,  it  was  mrm  to  p«iiiit 
the  sheriff  to  testify  that  he  left  a  copy  of  the 
writ  with  plaintiff  s  hnsbaod  for  her;  tbe  Is- 
sue relative  to  the  return  being  as  to  Its  truth 
or  falsity  when  the  judgment  by  default 
against  plaintiff  was  entered. 

3.  Where  plslntiff  sued  to  set  aride  a  sheriff's 
deed  given  in  pnrsusnce  of  an  execution  sale 
of  her  real  estate,  on  the  ground  that  the  sher- 
ifTe  return  of  process  in  the  action  in  whicb 
the  judgment  was  rendered  was  false,  in.  that 
no  service  bad  been  had  npon  ber,  and  defend- 
ant songbt  to  show  that  she  bad  had  actual 
knowledge  of  the  suit,  it  waa  error  to  permit 
one  who  had  represented  her  as  attorney  rel- 
ative to  the  claim  for  which  the  Judgment  was 
rendered  to  be  examined  as  to  statements  made 
to  him  by  the  plaintiff. 

4.  Plaintiff's  undivi^  Interest  in  certain 
land  was  sold  on  execution  against  ber.  and. 
on  proceedings  by  the  execution  purchaser  for 
partition  against  the  other  owners,  plaintiff 

fietitioned  to  be  made  a  party  to  the  proceed- 
ugs  on  the  ground  that  the  execution  purchaser 
bad  acquired  no  title  to  her  Interest  bot  the 
petition  was  denied  oo  tbe  gronncl  that  the 
title  could  not  be  litigated  in  the  partiUon  pro- 
ceedinfT.  Beld,  that  In  a  suit  by  plaintiff  to 
set  aside  the  sheriff's  deed  on  execution  sale  of 
her  interest,  on  the  ground  that  no  process  had 
been  served  on  her  Id  the  action  in  which  the 

Judgment  agoiust  her  waa  rendered,  the  rui- 
ng in  the  partition  proceedings  denying  her 
petition  was  not  res  adjudicata  as  to  the  ques- 
tion of  the  execution  purchaser's  title. 

5.  Where  plaintiffs  undivided  interest  in 
land  was  sola  on  execution  against  her,  and  oo 
partition  by  the  execution  purchaser  other  par- 
ties purchased  the  interest,  it  being  establisned 
in  a  suit  by  plaintiff  to  set  aside  the  sherifTs 
deed  that  no  process  hod  been  served  on  her  in 
tbe  action  In  which  the  judgment  against  her 
was  rendered,  plaintiff  was  ratltled  to  a  can- 
cellation of  the  deed  to  the  purchasers  on  par- 
tition snte,  and  to  an  accounting  for  the  rents 
and  profits  of  her  interest. 

On  Rehearing. 
1.  Where  a  married  woman  sued  to  set  aside 
a  sheriff's  deed  given  in  pnrananee  of  an  ex- 
ecution ssle  of  her  real  estate^  on  the  gronnd 
that  the  sherifTs  return  of  process  In  the  action 
in  which  the  Judgment  was  rendered  again«t 
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her  waa  fftlae,  in  that  tbere  had  been  do  service 
on  her,  and  tsane  was  taken  by  defendurt  aa  to 
the  truth  or  falsity  oC  the  return,  and  on  the 
trial  defendant  sought  to  show  serrice  in  fact 
by  dalifevy  of  the  ■omniMUi  to  i^ntiS's  lnu> 
band,  and  her  kaowledce  of  the  aetkm.  on  a 
oew  trial  awarded  on  appeal  defendants  should 
be  allowed  to  amend  their  answer  so  as  to  ad- 
mit the  falsity  of  their  retarn,  but  averring 
service  In  fact. 

2.  Where  a  married  woman  sned  to  set  aside 
a  sheriffs  deed  given  in  pursuance  of  an  execu- 
tion sale  of  her  real  estate,  on  the  ground  that 
DO  process  was  served  on  ber  in  the  action  in 
which  the  jndgment  was  rendered,  but  defend- 
ants contended  that  there  had  been  a  service 
in  fact,  and  that  she  had  knowledge  of  the 
pendency  of  the  suit,  and  that  a  copy  of  the 
snmmona  had  been  gtvcn  her  husband  to  de- 
liver to  her.  the  husband  was  not  a  competent 
witness  on  the  issue  relating  to  the  service. 

3.  Where  a  married  woman  aoes  to  set  aside 
a  BhcrllTB  deed  gtren  in  ptmnance  of  an  execu- 
tioa  sale  of  her  real  estate,  on  the  groand  that 
no  process  was  served  upon  her,  if  an  issue  is 
tendered  showing  that  her  husbaud  was  made 
an  agent  to  deliver  process  to  the  wife,  by  the 
sherUt.  the  husband  would  be  a  comiMtent  wit* 
oess  OD  audi  point. 

Appeal  from  circuit  court.  Barton  county; 
D.  P.  Stratton,  Judge. 

Suit  b7  Blla  O.  Smoot  agalnsft  G.  S.  Judd 
and  others.  From  a  Judgment  In  favor  of 
defendants,  complainant  appeals.  Berersed. 

This  Is  a  salt  In  equity  to  set  aside  a  jndff- 
ment  rendered  against  plaintlCT,  a  sheriff's 
deed  to  her  ondirided  interest  In  certain 
land  sold  under  execution  oi  the  Judgment, 
and  two  aherifTs  deeds  to  the  same  land  In 
a  partition  proceeding  brought  by  tbe  gran- 
tee In  the  first  deed  against  parties 
owning  the  oth&e  ondirided  int^ests  in  the 
land.  The  person  in  whose  favor  the  Judg- 
ment was  rendered,  and  who  waa  also  tbe 
purchaser  at  the  execution  sale,  and  the  pur^ 
chasers  at  the  partition  sale,  are  parties  de- 
fendants. 

The  facts  of  the  case  are;  In  1SS7  the 
plaintiff  was  a  married  woman,  living  with 
ber  husband,  In  Barton  county.  She  owned 
some  real  estate  In  Jasper  county,  which  was 
all  the  property  she  had.  On  April  15,  1887, 
sbe  executed,  jointly  with  her  husband,  a 
promiseory  note  for  $683.61,  payable  one  day 
after  date,  to  defendant  Judd,  and  a  mort- 
gage  on  the  Jasper  county  land  to  secure  it 
The  note  on  its  face  mentlona  the  mortgage 
and  the  land  mortgaged.  This  note  was  giv- 
en for  money  advanced  by  Judd  to  plaintiff's 
husband.  She  was  at  the  time  she  signed 
the  note  and  mortgage  In  Kentudiy  on  a 
visit,  and  her  husband  waa  at  their  home  In 
Missouri,  where  he  rigned  the  papers.  Judd 
lives  In  Kentucky,  and  is  a  lawyer.  Tbe 
mortgage  w&a  afterwards  released  Judd, 
who  seems  to  have  been  very  friendly  and 
Indulgent  to  plaintiff  and  her  husband.  But 
in  July,  1861,  the  note  waa  not  paid  nor  tbe 
interest,  and  the  mortgaged  property,  or 
rather  tbe  property  that  had  been  mortgaged 
but  released,  had  been  sold  by  tbe  plaintiff 
and  her  husband.  Judd  placed  the  note  In 
attorneys*  bands  for  suit  imd  ndt  waa 


brought  on  It  against  plaintiff  aad  her  hus- 
band to  the  September  term,  1891.  of  the 
Barton  drcult  conrt.  Tbe  petition.  In  that 
ease  dU  not  describe  tbe  defendants  as  bua- 
\ma&  and  wlf^  and  there  was  nothing  on 
the  face  of  the  petltl<ai  or  note  to  show  that 
the  plaintiff  was  a  married  woman,  neltiter 
was  there  any  such  Information  In  the  sher- 
UTfl  return.  The  tetom  was  personal  serv- 
ice on  both  d^mdants.  There  was  no  an* 
swer  ffled,  and  aecordlag^y,  at  the  Septem- 
ber term,  the  court  rendo^d  hnal  Judgment 
by  default  against  both  def»danta  for  the 
amount  of  the  note  and  Intereat,  and 
costs.  AfterwardH  a  brother  of  plaintiff  died 
fntestate.  leaving  certain  real  estate  In  Bar- 
ton county,  and  leavfi^  as  his  htirs  at  law 
a  brother  and  three  Asters,  of  whom  th« 
plaintiff  was  one.  Bxecntlon  Issued  on  ttie 
above-mentioned  Judgment,  and  undor  it  the 
sheriff  sold  the  undivided  interest  of  the 
plaintiff  in  that  land  on  March  10,  1802.  and 
the  Judgment  creditor,  Judd.  t)ecame  the  pur- 
chase, and  received  the  sheriff's  deed  ao* 
cordlngly.  That  is  one  of  the  deeds  sought 
to  be  canceled.  In  October,  1896.  Judd 
brought  suit  against  tbe  oQux  heirs  of  plain- 
tiff's deceased  brother  for  partition  of  the 
land,  alleging  that  by  purchase  he  had  be- 
come tbe  owner  of  the  undivided  Interest  ot 
the  plaintiff.  Mrs.  Smoot.  Plaintiff  tn  this 
suit  filed  a  motion  in  that  suit  stating  that 
•he  owned  an  interest  in  the  property  sought 
to  be  divided,  and  asking  to  be  made  a  par- 
ty, but  her  motion  was  overruled.  But  It 
seems  she  did  file  an  answer,  said  to  be  by 
leave,  but  on  motion  of  the  plaintiff  In  that 
suit,  Judd.  her  answer  was  stricken  oat 
Tbe  grounds  of  that  motion  were:  "Because 
Mia  G.  ^moot  has  no  right  or  authority  in 
law  to  be  made  a  party  de£«idant  in  tbta 
suit;  because  said  answer  seeks  to  try  the 
title  to  a  tract  of  land  described  In  plaintiff's 
petition  and  sought  to  be  partitioned:  be- 
cause said  Ella  O.  Smoot  has  ample  remedy, 
and  Is  fully  protected.  If  any  rights  she  has, 
which  will  not  be  affected  by  the  proceedings 
In  this  case."  There  was  a  decree  for  the 
sale  of  the  land  for  partition,  and  it  was  sold 
accordingly,  and  the  defendante  Amos 
Brand  and  William  Jackson  became  the  pur- 
chasers in  several  parts,  and  received  the 
sheriff's  deeds  for  tbe  parts  they  respectively 
imrchased.  Those  deeds  are  also  assailed  In 
this  suit  The  evidence  showed  that  the 
sheriff's  return  ou  tbe  summons  In  the  suit 
on  the  note  was  false  In  reference  to  the 
plaintiff  In  this  case,  Mrs.  Smoot  She  was 
not  served  personally,  as  In  the  return  stated. 
The  court  suffered  the  sheriff  to  testify  that 
when  he  called  to  serve  the  writ  Mrs.  Smoot 
was  quite  sick  In  bed,  and  for  that  reason 
he  did  not  Intrude,  but  served  the  writ  on 
her  husband,  who  was  co-defendant  and  left 
a  copy  of  the  writ  with  him  for  his  wife, 
and  upon  that  evidrace  the  court  allowed  the 
sheriff  then  to  amend  the  return.  There 
was  some  effort  to  show  that  she  had  actual 


Digitized  by  Google 


Bfi6  SOUTHWaSTBBN  BBFOBTBB.  {Ma 


knowledge  that  tbe  salt  wat  pending,  Imt  tiie 
proof  in  that  direction  was  shadowy.  One 
of  the  attomeyB  for  Jodd  testlOed  tbat  he 
railed  aa  plaintiff  ai^  ber  liusband  atNmt  the 
note  before  salt  was  brought,  to  try  to  col- 
lect it,  and  gave  them  to  understand  tiiat 
suit  would  be  brought  If  It  was  not  satls- 
factorUy  arranged,  but  that  he  had  no  far- 
ther conrersatlon  with  ber  until  after  the 
Judgment  bad  been  rendered,  when  tb»e 
was  some  negotiation  between  them  looking 
to  a  sale  of  the  land  ai^  a  purchase  by  Judd, 
with  time  allowed  to  redeem.  That  negoUar 
tloD  resulted  In  nothing.  He  said  that  in 
that  negotiation  they  had  an  attorney's  ad- 
vice^ Tbat  attorney  was  called  by  defend- 
ants, and  over  plaintiff's  objectkm  that  If  be 
was,  as  he  claimed  to  have  beien,  plalntllTs 
attorney,  be  was  incompetent  to  testify  aa 
to  what  bis  client  said,  the  court  allowed 
him  to  testify.  He  Bald:  "I  remember  bar- 
ing bad  a  conversation  with  you  [d^endanta' 
attorney]  In  regard  to  tbe  Jndd  suit,  and  I 
remember  distinctly  that  what  the  Smoots 
wanted  In  tbat  case  was  tbat  I  delay  the 
Downing  salt  and  the  Judd  salt  until  they 
could  make  a  turn  In  their  affairs  to  make 
time  to  pay  the  money.  Tbat  Is  all  they 
wanted,  as  fnr  as  the  representation  they 
made  to  me.  The  fact  li^  as  to  the  Jndd 
suit  Mr.  and  Mrs.  Smoot,  when  they  talked 
to  me  about  It.  said  tbat  Mr.  Judd  bad  treat- 
ed them  very  kindly,  and  they  did  not  want 
to  flght  the  suit,  and  simply  wanted  time  tai 
wblcb  to  meet  tbe  obligation."  Ckosa-ezam- 
Ined:  "Q.  Were  you  employed  by  Mr.  Smoot 
to  look  after  his  Interest  in  this  Judd  sultT 
A.  I  was  employed  In  and  about  the  suit; 
yesL  •  •  •  Q.  Were  you  employed  by 
Mr.  Smoot  to  kxA  after  this  suit?  A.  In  tbe 
way  he  wanted  It  looked  after,  I  was.  Q. 
Yon  were  employed  by  him?  A.  Yes.  sir. 
Q.  IMd  you  let  that  salt  go  by  default?  A. 
Yes,  sir.  Q.  Why?  A.  They  wanted  no  ex- 
penses made,  on  the  agreement  that  Mr. 
Judd  was  to  give  them  time  to  pay  off  tbe 
note.  Q.  When  was  tbat?  A.  I  do  not 
think  I  talked  to  Mrs.  Smoot  prior  to  tbe 
time  Judgnient  was  rendered,  but  after  tbe 
Judgment  was  rendered  I  talked  to  her. 
*  *  *  Q.  Mrs.  Smoot  did  not  emidoy  you 
to  look  after  that  Judd  matter?  You  did  not 
have  spedflc  employment  to  look  after  that 
Judd  matter  In  twhalf  of  Mrs.  Smoot?  A. 
As  I  stated  originally.  Mr.  Smoot  talked  to 
me  about  the  matter,  but  I  do  not  remember 
tbat  I  had  any  talk  with  Mrs.  Smoot  abont 
It  until  after  tbe  judgment  was  rendered. 
Took  It  for  granted  tbat  It  Interested  them 
both.  She  was  bis  wife.  Whatever  he  did 
was  all  right"  It  ^s  not  diluted  that 
after  the  judgment  was  rendered  this  attor- 
ney was  consulted  by  Mr&  Smoot  In  relation 
to  the  administration  of  her  deceased  broth- 
er's estate.  She  testified  ptmitively  that  she 
□ever  spoke  to  him  about  the  Judd  suit,  and 
knew  nothing  herself  about  it,  nor  that  a 
judgment  bad  been  rendered,  until  In  look- 


ing after  her  Intoreat  In  her  brother's  es- 
tate aba  fonnd  that  It  bad  beat  sold.  Tbe 
foregt^ng  are  substantially  the  facta  in  the 
case.  Tba  cbanceUor  foond  tbe  lasaea  for 
the  defendants,  and  dismissed  the  plalntHTs 
bill,  from  which  decree  she  appeals. 

Willis  H.  Leavltt  for  appelhtnt.  Tbnrman, 
Wray  &  Tlmnumda,  for  respondents, 

VAIXIANT,  J.  (after  stetlng  the  facte).  1. 
Tbe  case  was  tried  on  the  theory  that  tbe 
note  w&s  a  Missouri  contract,  and  subject 
to  our  laws,  and  that  was  iKobably  cozreet, 
^though  it  was  signed  by  Mrs.  Smoot  in 
Kentucky,  mailed  to  h«  husband  here,  who 
signed  It,  and  returned  it  to  Kentnch^,  where 
it  was  delivered  to  the  payees  wbo  was  a 
resident  <tf  tbat  state.  Xo  ^ace  of  payment 
Is  mentioned  in  tbe  not^  but  as  the  makers 
lived  here,  and,  so  far  as  tbe  married  wo- 
man's obligation  is  conewned.  the  property 
charged  wlch  ito  payment  being  in  Mlasonri. 
this  may  be  considered  as  the  place  intended 
for  the  perfiwmance  of  the  contract.  Tbe 
law  ot  the  place  whKe  the  ctrntract  is  to 
be  performed  Is  the  law  of  the  contract 
That  point,  however.  Is  not  very  wMt^H^^  in 
this  case,  because  in  1887  the  common-law 
disability  of  a  married  woman  to  Incur  a 
general  personal  liability  by  making  a  prom- 
issory note  was  the  law  in  this  state,  and.  If 
there  was  a  statute  In  Koitncky  removliv 
such  disability,  it  has  not  been  ideaded  w 
proven. 

It  Is  conceded  by  the  counsel  <m  both  sides 
that  at  the  date  of  tbe  note  In  question  (188T) 
a  married  woman  could  not  by  such  an  In- 
strument Incur  the  IlaUUty  of  a  debt  for 
which  a  judgment  In  personam  could  be  ren- 
dered against  ber,  to  be  satlsfled  generally 
of  ber  goods  and  chattels,  lands  and  t«ie- 
nents.  But  the  cont«itlon  tor  the  defend- 
ants is  that  In  1881.  what  suit  was  brought 
on  the  note,  she  had  been  1^  section  eStH, 
Rev.  St  1880.  reduced  to  the  condition  of 
feme  sc^e.  so  far  as  to  enable  her  to  carry  on 
and  transact  business  on  her  own  account, 
to  contract  and  be  contracted  with,  to  sue 
and  be  sued,  and  to  enforce  and  have  en- 
forced against  ber  property  such  judgm«its 
as  may  be  rendered  for  or  against  her,  and 
may  sue  or  be  sued  at  law  or  In  equity,  witb 
or  without  her  himband  being  jcdned  as  a 
party,"  and  that,  therefore,  when  the  court 
at  tbat  date  roidered  judgment  against  her, 
the  judgmoit  was  valid.  If  a  pa«on  8ui  ju- 
ris Is  sued,  and  brought  regularly  Into  court 
by  process  to  answer  a  petition  that  states 
on  ite  fitce  a  good  cause  ot  action,  though 
he  may  have  a  good  defense,  yet  If  he  omits 
to  plead  It,  or  If  he  pleads  It,  yet  tells  to 
sustain  It  by  proof,  and  tbe  judgment  goes 
against  him,  his  defense  Is  extinguished  in 
tbe  judgment,  and  cannot  afterwords  be  set 
up  against  it;  and  to  that  condition  modem 
legislation  has  brought  married  women.  If 
the  petition  In  the  case  of  Judd  ogcinst 
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Smoot  had  stated  upon  its  face  that  the  de- 
fendants were  buBband  and  wife  wben  the 
note  was  signed,  it  would  not  have  stated  a 
cause  of  action  against  the  wife,  because  It 
would  have  shown  that  at  that  date  she  was 
likcapable  of  making  a  note.   But  the  peti- 
tion omitted  that  statement,  and  the  court 
bad  no  right  to  presume  that  either  defend- 
ant was  non  sut  Juris.    But,  If  Mrs.  Smoot 
was  In  court  by  process,  the  duty  devolved 
upon  her  to  plead  that  fact,  and  that  would 
bave  been  a  complete  defense  to  the  suit. 
Sbe  was  then  ^assuming  that  she  had  been 
duly  served  with  process)  aa  responsible  for 
ber  acts  In  relation  to  that  suit  as  her  hus- 
band was  for  bis  own  acts.    She  could  make 
ber  defense  good  if  sbe  chose  to  do  so,  or 
she  could  waive  It,  and  let  Judgment  go 
against  her,  and  If  she  waived  It,  and  let  the 
Judgment  go.  she  could  not  afterwards  com- 
plain. 

The  numerous  cases  cited  in  the  briefs  of 
counsel  to  show  that  a  Judgment  In  personam 
against  a  married  woman  upon  a  money  obli- 
gation is  void  are  cases  that  arose  when  tbe 
law  recognized  that  a  married  woidan's  high- 
est duties  were  those  that  pertained  to  her 
as  wife  and  mother,  and  when  It  did  not 
expect  of  her  that  close  attention  to  affairs 
of  business  that  It  expected  of  others,  and 
when  It  drew  over  her  Its  shield  of  protec- 
tion. But  that  particular  protection  is  now 
withdrawn,  and  she  must  take  care  of  her 
own  business  afTairs.  In  the  suit  of  Judd 
against  Smoot  the  petition  stated  a  cause  of 
action,  the  sheriff's  return  showed  that  the 
process  had  been  served  upon  both  defend- 
ants In  person,  and  therefore  It  appeared 
from  the  record  that  the  court  had  Jurisdic- 
tion of  both  the  subject  of  the  suit  and  the 
persons.  The  Judgment  on  the  face  of  the 
record,  Is  entirely  valid,  and  cannot  be  as- 
sailed collaterally;  that  is.  it  cannot  be  now 
questioned  on  the  ground  merely  that  a  fact 
existed  which  might  have  been  interposed 
as  a  valid  defense,  but  was  not. 

But  this  is  not  a  collateral  attack,  nor  Is  It 
an  attempt  merely  to  plead  now  a  defense 
which  she  had  the  opportunity  to  plead  then, 
but  which  opportunity  she  neglected.  This 
is  a  direct  assault  in  a  court  of  equity  upon 
the  Judgment.  There  is  no  necessity  for  re- 
vioTving  now  the  authorities  on  this  branch 
of  equity  Jurisdiction.  This  court  has  re- 
cently discussed  the  subject,  with  the  aid  of 
the  authoi-itles.  In  Wonderlv  v.  Lafavetfe 
Co..  150  Mo.  635.  51  S.  W.  745.  45  L.  R.  A.  386. 
The  doctrine  is  thus  stated  by  an  nble  law 
writer:  "The  power  and  Jurisdiction  of 
courts  of  equity  to  enjoin  a  party  from  en- 
forcing a  Judgment  which  has  been  obtained, 
when  It  would  be  against  conscience  to  per- 
mit him  to  do  so.  Is  at  the  present  day  so 
firmly  established,  so  salutai-y  In  its  opera- 
tion, and  so  thoroughly  In  accord  with  the 
promptings  of  justice,  that  It  is  difficult  to 
realize  the,  stubbomnesH  and  bitter  Jealousy 
with  which  the  beginnings  of  Its  exercise 


were  resisted."  1  Black,  Judgm.  §  I 
er  omlnent  text  writer  has  said:  ' 
defendant  in  an  action  at  law  has 
fense  on  the  merits,  which  he  is  pi 
accident  from  setting  up  or  makln 
without  any  negligence  or  inatten 
part,  and  a  Judgment  Is  rendei 
him,  equity  will  exercise  Its  jurl, 
bis  behalf  by  enjoining  further  ] 
to  enforce  the  Judgment,  or  by 
aside,  so  that  a  trial  may  be  had 
Its."  Pom.  Eq.  Jut.  i  836.  An 
there  said  of  accident  Is  repeated  t 
author  concerning  mistake  and 
§S  S71,  910.  Tbe  author  also  gives 
of  the  terms  "accident*  and  "a 
affecting  equity  jarlsdlctlon  Id  » 
and  830. 

When  the  law  books  speak  of 
on  the  merits,  it  means  legal  m 
Its  that  tlie  law  recognizes  and  ] 
to.  That  Mrs.  Smoot  had  such  a 
that  suit  Is  conceded.  That  that  d 
known  at  the  time  to  the  plaini 
case  Is  conceded.  That  she  was 
served  with  process  In  the  case,  i 
know  that  the  suit  was  pending 
shown  by  the  evidence.  She  ha( 
no  opportunity  to  make  her  del 
was  the  plaintiff  in  that  suit,  Ju( 
without  fault  In  the  matter.  He 
she  was  a  married  woman,  ant 
legally  bound  on  the  note,  yet  he 
state  In  his  petition  that  the  d^en 
husband  and  wife.  It  cannot  be  t 
omission  that  It  was  fraudulen 
when  the  plaintiff  filed  his  petitloi 
summons  to  Issue  to  bring  in  tbe  t 
and  be  had  a  right  to  presume 
Smoot  would  be  summoned  in  i 
way,  and  that  when  she  should 
Into  conrt  she  could  plead  the  1 
chose,  and  that  would  end  it.  But 
sion  is  a  fact  which  conspired 
facts  to  deprive  her  of  her  defen 
any  neglect  on  her  pai-t.  A  cour 
interposes  In  such  matters  when 
been  done  through  accident  or 
readily  as  when  thePe  has  been  fri 

When  the  fact  was  proven  beyi 
versy  that  the  sherilT's  return  oi 
mops  was  false,  tbe  court  allowec 
plalntifTs  objection,  to  testify  thi 
a  copy  of  the  writ  to  plaintiff's  h 
her.  The  court  in  the  trial  of  thi 
no  right  to  allow  the  sheriff  to 
return  In  that  case.  Tbe  only  la 
case  on  the  point  of  the  sheriff's 
in  relation  to  the  return  as  it  wa: 
Judgment  by  default  was  rendered 
turn  she  averred  was  false,  and 
Joined  on  that  averment.  Her  ptt 
dressed  to  that  issue,  and  it  sue 
averment  beyond  controversy.  I 
been  Informed  that  in  case  she 
in  showing  that  the  return  in  issiu 
the  defendants  would  be  allowor 
another  return  on  her.  and  give 
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iBBae  to  trj,  she  might  hare  betsa  prepared 
for  tiiat  alBO.  But  she  was  not  required  to 
make  such  preparation  nor  to  anticipate  such 
an  Issue.  The  defendants  strore  to  maintain 
the  retnm  aa  It  wa«.  When  the  plaintiff  of- 
fered her  evidence  to  disprove  It  they  ob- 
jected on  the  ground  that  the  return  was  con- 
clusive, and  It  was  not  until  the  falsity  was 
proven  that  an  attempt  to  set  up  another 
return  was  made.  The  sheriff  was  defend- 
ants* witness,  but  lie  could  give  no  explana- 
tion or  excuse  for  the  falsity  of  the  return. 
He  said,  "I  do  not  know  what  made  me  make 
the  return  as  I  did." 

There  waa  some  attempt  to  show  that  the , 
plaintiff  had  actual  knowledge  of  the  pend- 
ency of  the  suit.  But  the  defendants'  evi- 
dence on  that  point  went  scarcely  further  than 
tendli^  to  show  that  she  knew  the  note  was 
In  the  hands  of  attorn^  and  that  suit  waa 
threatened.  Against  her  own  positive  testi- 
mony that  she  had  no  knowledge  of  the  suit 
until  after  the  Judgment  had  been  rendered 
there  la  scarcely  any  evidence  at  all. 

Even  the  att<Hiiey  who  claimed  to  repre- 
sent her  (and  whose  testimony  was  clearly 
incompetent),  while  he  testified  in  chief  as  to 
what  '*the  Smoots"  wanted  "as  far  as  the 
representation  they  made  to  me,**  yet  on  cross- 
examination  he  said  that  It  was  Mr.  Smoot  I 
who  spoke  to  him,  and  that  be  did  not  see  j 
3f rs.  Smoot  until  after  the  Judgment  was  ren-  ■■ 
dered.   Her  testimony  was  that  she  knew 
nothing  of  ft  unt^l  her  Interest  in  the  land  bad 
been  sold. 

There  are  numerous  decisions  In  tills  state 
In  which  it  Is  h^d  that  the  sherlfTs  retnm 
on  the  writ  Is  conclusive  as  between  the  par- 
ties to  the  suit.  Heath  v.  RaOway  Co.,  S3 
Mo.  817;  Decker  v.  A.rmBtr<mg,  87  Mo.  316; 
State  V.  Finn,  100  Mo.  429,  18  S.  W.  712. 
But  ttiat  well-established  principle  of  law 
has  no  application  in  a  suit  in  equity  to  set 
aside  the  Judgment  founded  on  the  return  on 
the  equitable  ground  of  fraud,  accldrat,  or 
mistake.  The  fact  that  Mrs.  Smoot  might 
have  a  remedy  at  law  by  suit  on  the  sheriff's 
bond  does  not  deprive  h^r  of  her  remedy  in 
equity  to  vacate  the  Judgment  obtained  by 
means  of  the  false  return.  The  remedy  at 
law  which  win  defeat  a  suit  In  equity  is  a 
remedy  on  its  same  cause  of  action  against 
the  same  defendants.  Thorn  &  Hunklns  l^Ime 

6  Cement  Co.  v.  Citizens*  Bank  of  St.  Louis 
(Mo.  Sup.)  58  S.  W.  109,  and  authorities  there 
cited. 

It  has  been  frequently  held  In  other  states 
that  a  Judgment  by  default  rendered  on  a 
Falfie  return  will  be  set  aside  or  its  execution 
enjoined  In  a  court  of  equity.  Crafts  v.  Dex- 
ter, 8  Ala.  767;  Rice  v.  Tobias,  89  Ala.  214. 

7  South.  765;  Bell  v.  Williams.  1  Head,  229; 
RIdgeway  v.  Bank.  11  Humph.  McNeill 
V.  Edie,  24  Kan.  108;  Ryan  v.  Boyd,  33  Ark. 
7T8;  Blakeslee  v.  Murphy,  44  Conn.  188; 
Great  Western  Min.  Co.  v.  Woodmas  of  Al- 
ston Hin.  Co.,  12  Colo.  46,  20  Pac.  771:  Hickey 
v.  Stone,  60  lU.  458.    Indeed,  it  would  be  ao 


contrary  to  right  and  Justice  to  allow  a  Juig- 
ment  obtained  by  such  means  to  stand  that 
It  Is  strange  there  could  be  any  question  of  the 
power  and  du^  of  a  court  of  conscience  fn 
the  premises. 

The  constitution  of  Missouri  tiVdalns  that 
*'no  person  shall  be  deprived  of  Uffe.  liberty 
or  property  without  due  process  of  law." 
Article  2,  i  30.  A  mxae  flap«nt  violation  of 
this  constitutional  provlslaa  cannot  be  con- 
ceived than  to  take  one's  proper^  means 
of  a  false  return  of  the  process.  But  the 
root  of  equity  Jurisdiction  In  snch  case  la 
planted  de^r  than  in  even  a  written  cMUtl- 
tutlon;  It  Is  planted  In  that  enlightened  sense 
of  right  and  Justice  ttiat  lies  at  tite  founda- 
tion of  an  our  laws,  wad  finds  chief  exin«8slon 
In  a  court  of  equity.  Mrs.  Smoot  had  a  good 
defense  to  that  suit,  and  the  plaintiff  there 
knew  It.  and  by  means  of  a  false  return  Judg- 
ment by  default  was  rendered  against  ber. 
Thus,  without  fault  on  her  part,  she  was  af- 
forded no  opportunity  to  interpose  her  de- 
fense. Such  a  Judgment  cannot  be  suffered 
to  stand  In  a  court  of  eqnlty. 

2.  Bxecution  Issued  on  the  Judgment  and 
under  It  the  sheriff  sold  Mrs.  Smootfa  undi- 
vided Interest  In  the  land  she  Inherited  from 
her  brother,  and  at  the  sale  the  plaintiff  In 
the  execution.  Jndd,  became  the  purchaser. 
Then  he  Instituted  proceeding  for  partition 
against  the  oUier  heirs.  Mrs.  Smoot  petition- 
ed the  court  to  be  made  a  party  to  the  pro- 
ceeding, but  her  petition  waa  denied.  She 
filed  an  answer,  however.  In  which  she  denied 
that  Judd  liad  acquired  title  to  her  Interest, 
and  sought  to  raise  an  Issue  as  to  plalntura 
title,  but  on  motion  of  t3ie  plaintiff  In  that 
snlt  her  answer  was  stricken  out,  ai^  the 
cause  proceeded  to  final  decree,  under  which 
the  pr<^rt3'  was.  sold  for  partition,  and  the 
defendants  Brand  and  Jackson  became  the 
purchasers  at  the  sale.  Xow  It  Is  insisted 
that  the  decree  in  that  case  Is  conclnedve 
against  the  title  asserted  Mrs.  Smoot  here: 
that  what  was  there  adjudged  Is  as  to  her 
res  adjudlcata.  The  court  refused  to  admit 
her  as  a  party,  and  struck  out  her  answer 
upon  the  ground  that  the  question  of  titie 
could  not  be  tried  in  that  case,  and  that  any 
Interest  she  might  hare  in  the  land  could  not 
be  affected  by  the  decree  and  proceedings 
there.  Those  were  the  grounds  asserted  by 
the  plaintiff  in  that  case  In  his  motion  to 
strike  out,  and  that  Is  what  the  court  decid- 
ed. That  rulhig  was  res  adjndlcata  of  that 
point,  and  It  was  the  only  tiling  decided  In 
that  case  that  was  res  adjndlcata  as  to  Airs. 
Smoot  As  to  the  dispute  between  Mrs. 
Smoot  and  the  plaintiff  In  that  case  In  refer- 
ence to  her  claim  of  title,  tbece  was  no  de- 
'dslon.  There  Is  nothing  in  that  proceeding 
that  impairs  the  rights  she  asserts  here. 

3.  The  purchasers  at  the  sheriff's  sale,  un- 
der the  decree  In  the  partition  suit  acquired 
the  title  that  the  parties  to  that  suit  had; 
nothing  more.  Section  7089.  Rev.  St  18S9. 
now  section  4353,  Rev.  St.  1889;  Pentz  v. 
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Kuester.  41  SIo.  447;  Casblon  v.  Falua,  47 
Mo.  133;  Stephens  T.  Ells.  6S  Mo.  456;  Hart 
V.  Steedmau,  98  Mo.  462,  11  S.  W.  993.  They 
took  at  the  sale  whatever  Mr.  Judd  had  to 
convey  of  the  intereat  that  Mri.  Smoot  In- 
herited from  her  brother,  and  they  took  It 
subject  to  her  equities.  As  against  Mr.  Judd, 
the  plaiatlff  is  entitled  to  a  cancellation  of 
the  sttertfTs  deed  ooder  the  execution,  and  as 
against  the  purchasers  at  the  partition  sale  ' 
she  is  entitled  to  the  same,  the  effect  of  which 
Is  to  rest  the  title  of  an  imdlrided  one-fourth 
ol  the  land  In  her,  and  she  Is  also  entitled  to 
an  account  from  them  of  the  rents  and  profits 
of  her  (»ie-fourtb  Interest  The  Judgment  Is 
reversed,  and  the  caiAe  remanded  to  the  cir- 
cuit court  of  Barton  county,  with  directions 
to  enter  a  decree  enjoining  defendant  Judd 
from  enforcing  his  Judgment  rendered  at  the 
.September  term  of  that  court,  1891,  so  far  as 
it  affects  Mm.  Bmoot;  and  canceling  the  sher- 
iff's deed  to  Judd  dated  March  10,  1S92;  and 
declaring  that  the  plaintiff,  Mrs.  Smoot,  is  en- 
titled to  an  undlTlded  one-fburth  of  the  land  ; 
<leficrlbed  In  the  pCFtltlon  In  the  partition  suit 
In  sidte  of  the  sale  made  by  the  sberltT  under 
the  decree  In  that  suit;  and  directing  aa  ac- 
coimting  by  defendants  Brand  and  Jackson 
with  plaintiff  of  the  rents  and  profits  bad  and 
received  by  them,  req>ectively,  of  her  undivid- 
ed fourth;  and  upon  the  coming  In  of  the 
account  and  ascertaining  of  the  amounts  due 
lier,  rendering  Judgment  in  her  favor  for  the 
!<ame  against  those  two  defendants,  re^c- 
tively,  each  for  the  amount  he  has  remlved,  ' 
and  Judgment  against  all  the  defendants  for  i 
oosts.  All  concur,  except  MARSHALL,  J..  I 
absoit  I 
On  Rehearing. 
Upon  a  reconsideration  of  this  cause  on  the  I 
motion  for  rehearing,  we  are  of  the  opinion 
that  the  ends  of  Justice  would  be  better  serv- 
ed by  remanding  the  cause  to  the  circuit  court 
for  trial  de  novo,  with  leave  to  defendants. 
If  they  Bee  fit  to  amend  their  answer  admit-  i 
ting  the  falsity  of  the  return  as  made,  but  \ 
arerring  service  In  fact  of  the  nature  Indl-  [ 
<  nt(.'d  by  their  evidence,  and  actual  notice  to  | 
the  plaintiff  of  the  pendency  of  the  suit,  upon  ; 
which  plaintiff  may  Join  issue.  We  see  no  j 
1-eason  to  change  our  views  on  the  law  points  ! 
i-ontalned  In  the  original  opinion.  In  their  j 
argument  on  this  motion  counsel  comment  on  i 
the  failure  of  the  plaintiff's  husband  to  tes- 
tify at  the  trial.  Upon  the  Issue  relating  to 
the  service  as  the  pleadings  were  at  that 
trial  the  husband  was  not  a  competent  wit-  j 
nes^,  but  if  an  Issue  Is  tendered  showing 
that  he  was  made  by  the  sheriff  the  agent  to 
deliver  the  writ  to  bis  wife,  he  would  be  a 
competent  witness  on  that  point.  The  Judg- 
ment of  this  court  of  date  March  12,  1901,  Is 
therefore  so  modified  that,  instead  of  remand- 
ing the  cause  with  directions  to  enter  a  de- 
cree as  therein  specified,  the  Judgment  of  the 
circuit  court  )a  reversed,  and  the  cause  re- 
manded t»  that  court  for  a  trial  de  novo,  ac- 
cording to  the  views  In  our  original  opinion 
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and  herein  expressed,  and  with  leave  to 
amend  the  pleadings  aa  above  Indicated. 

BRACE,  P.  J.,  and  ROBINSON,  J.,  who 
concurred  in  the  original  opinion,  concur  also 
in  what  Is  here  aaid. 


RBBDT  V.  ST.  I^UIS  BREWING  ASS'N 
et  al. 

tSupreme  Court  of  5£issonri,  Division  No,  1. 
March  29,  1901.) 

MUNICIPAL  CORPORATIONS  —  INJURIES  ON 
SLIPPERY  SIDEWALK— LIABILITY  OF  ABUT- 
TING OWNER— SLIPPERY  ICS  AN  OBSTRnC- 
TION— ERRONEOUS  INSTRUCTIONS. 

1.  Where  plaintiff  was  injared  by  falling  on 
an  icy  sidewalk  in  front  of  defendant  brewing 
company's  premises,  the  Ice  having  formed 
from  water  from  a  leak  In  a  pipe  extending 
across  the  top  of  the  bailding,  the  defendant 

I  was  not  liable  for  the  Injuries  because  of  a 
defect  in  the  gutters  and  down  spouts  draining 
the  roof  of  the  building,  as  there  was  no  dnty 
on  H  to  maintain  and  keep  in  good  repair  gut- 
ters and  down  spouts  suOIrient  In  sisa  to  carry 
off  water  from  such  a  source. 

2.  Smooth  and  slippery  ice  covering  a  aide- 
walk  for  a  space  of  15  feet,  which  formed  from 
water  running  off  the  roof  of  an  abutting  build- 
ing on  account  of  a  leak  in  a  water  pipe  there- 
on. Is  a  dangerous  obstacle,  which  the  city  is 
bonnd  to  remove  within  a  reasonable  time  aft- 
er notice,  where  there  is  no  other  ice  or  snow 
on  the  streets,  since  it  was  possible  and  prac- 
ticable for  the  city  to  remove  the  same. 

3.  Plaintiff  was  injured  by  falling  on  an  icy 
sidewalk.  Tlie  ice  formed  from  water  escap- 
ing from  a  leaking  water  pipe  on  the  roof  of 
an  abutting  building,  early  in  the  evening  the 
night  before  the  accident.  The  abottlng  prop- 
prty  owner  had  covered  the  ice  with  malt 
sprouts  to  render  it  less  dangerons,  which  re- 
mained on  the  ice  all  day  until  about  5  o'clock 
In  the  evening,  wlien  boyu  swept  them  off  to 
skate  on  the  ice.  Piaiotiff  fell  on  the  ice  about 
two  hours  thereafter,  and  in  an  action  against 
the  city  and  the  abutting  owner  for  the  In- 
juries thus  received,  in  which  a  change  of 
venue  bad  been  taken,  the  Jurors  not  oelng 
drawn  from  the  same  vicinage  as  the  place  of 
the  accident,  the  jury  were  instructed  that  the 
defendant  city  was  liable  if  It  biew  "by  its 
proper  ofScers  having  charge  of  and  keeping 
its  streets  in  repair,  or  by  the  exercise  of  ordi- 
nary care  would  have  known,"  of  the  defective 
condition  of  the  sidewalk,  in  time  to  have  caus- 
ed the  ice  to  be  removed  before  plaintiff  was 
injured.  Held,  that  such'  Instruction  was  er- 
roneous and  prejudicial  to  defendant  city,  in 
that  it  left  a  great  deal  of  inference  to  be 
drawn  from  the  conininn  knowledge  which  tiS4 
jnrops  derived  from  their  everyday  experience 
as  to  the  duties  of  proper  city  officers  in  re- 
gard to  ascertaining  within  the  time  the  con- 
dition of  the  walk,  there  being  no  evidence  as 
to  such  daties. 

4.  In  an  action  against  a  cit.v  for  injuries  re- 
ceived by  falling  on  an  Icy  !«idewalK,  wliere 
the  evidence  did  not  show  that  there  was  any 
other  ice  or  anow  in  the  city,  it  was  error  to 
charge  on  the  theory  that  the  city  would  be 
liable  only  In  case  the  snow  or  Ice  was  suffered 
to  be  piled  up  so  as  to  create  a  veritable  ob- 
struction. 

Appeal  from  circuit  court.  Gasconade  coun- 
ty; Rudolph  HIrzel.  Judge. 

Action  by  John  Reedy  against  the  St  Louis 
Brewing  Association  and  another.  From  a 
Judgment  In  favor  of  the  plaintiff,  defend- 
ants at^al.  Reversed. 
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&  Tlttman,  B.  Scbnunnacher,  Carl  Un- 
cer,  and  Alex.  Nicholson,  for  appellants.  A. 
It.  Taylor  and  B,  L.  Matbewa,  for  respond- 
ent. 

VALLIANT,  J.  Plaintiff  slipped  and  feU 
on  tee  on  a  sidewalk  In  one  of  tbe  public 
streets  of  tbe  defendant  citj,  and  suffered  : 
swlouB  Injuries.  This  suit  is  to  recover'dam-  ' 
ages  for  those  injuries.  Tbe  defoidants  I 
were  sued  as  Joint  tort  feasors.  The  Joint 
Injury  is  alleged  to  consist  In  nej^ecting  to 
remove  tbe  lee  from  tbe  sidewalk  witbin  a 
reasonable  time  after  its  existence  was 
known,  or  would  liave  been  known.  If  rea- 
sonable care  had  been  observed.  The  de- 
fendant the  St  Louis  Brewing  Aaaoclatlon 
Is  charged  in  the  petition  to  have  caused  the 
ice  to  form  by  suffering  water  frwn  Its  abut- 
ting premises  to  flow  upon  the  sidewalk  in 
freezing  weather.  The  particular  fact  of  neg- 
ligence alleged  against  tbe  brewing  associa- 
tion is  that  the  gutter  on  that  defendant's 
building  was  In  "defective  condition";  "that, 
owing  to  tbe  Insuincieocy  of  the  spouts  and 
gutters  on  said  building,  the  water  from  the 
roof  of  said  building  overflowed  upon  tbe 
sidewalk  of  said  street,  where  it  was  frozen, 
and  became  a  dangerous  obstruction  to  pas- 
sage over  said  sidewalk.  The  defendants  an- 
swered severally,  denying  the  allegatiims  of 
uegllgence,  and  pleaded  that  plaintiff  was 
himself  guilty  of  negligence  that  contribut- 
ed to  his  injuries.  It  appeared  from  the  evi- 
dence that  the  brewing  association  owned 
buildings  at  the  southeast  comer  of  Eight- 
eenth street  and  Cass  avenue,  runulng  south 
to  a  paved  alley  20  feet  wide.  Next  soutb 
of  the  alley  is  its  storage  bouse,  which  is 
about  40  feet  high.  Tbe  buildings  north  and 
south  of  the  alley  are  connected  by  a  bridge. 
On  the  building  east  of  the  storage  bouse 
there  was  a  water  tank  supplied  by  a  pipe 
numliig  across  the  bridge  from  north  to  south. 
It  was  a  2  or  2^  inch  pipe,  paclied  In  a  wood- 
en box,  extending  over  ttie  roof  of  the  storage 
house  to  the  tank.  This  was  a  flat  gravel 
roof  40  by  42  feet,  with  a  copper  gutter  around 
it  4  Inches  wide  at  the  bottom  and  8  at  the 
top,  with  a  4^inch  down  spout  of  galvanized 
iron.  As  to  the  condition  of  the  gutter,  tbe 
testimony  was  conflicting.  Two  of  plaintiff's 
witnesses  said  it  sagged  In  the  center,  and 
one  said  It  bent  outward.  Defendants'  wit- 
nesses testified  that  it  was  in  perfect  condi- 
tion, of  beet  material  and  workmanship,  set 
on  brick  the  entire  UagOt  of  the  wall,  and 
could  not  sag;  that  the  pitch  of  the  roof  was 
18  Inches  from  east  to  west,  and  the  gutter 
and  down  spouts  sufficient  to  carry  off  the 
rainwater  that  would  accumulate  on  a  roof 
of  that  size.  Plaintiff  lived  in  the  same 
block  Just  south  of  the  brewery,  and  visited 
it  almost  every  day.  On  tbe  evening  of  No- 
vember SO,  1896,  between  7  and  7:30  o'clock, 
plaintiff  went  to  the  brewery,  and  Informed 
the  night  watchman  tbe  water  was  running 
off  tbe  root  upon  the  sidewalk.  The  two 


went  out  together,  and  saw  water  numiui: 
off  the  roof  of  the  storage  house.  The  uIzLt 
watchman  went  upon  tbe  roof,  and  there 
found  that  a  leak  had  occurred  in  an  elbow 
in  the  pipe  leading  to  the  tank.  He  went 
across  the  bridge  to  the  mlU  bouse,  and  turn- 
ed off  the  water.  Then  got  a  broom  and 
ssvept  the  water  off  the  sidewalk  as  well  as 
he  could.  The  superintendent  of  the  Itrewery. 
who  lived  near,  was  notified,  and  be  caused 
two  men  to  spread  malt  sprouts  on  tbe  side- 
walk where  the  water  bad  fallen,  with  a 
view  to  iH^vent  tbe  Ice  becoming  sUppeiy. 
as  it  was  then  cold  and  freezing.  There  was 
no  rain  or  snow.  The  weather  was  clear, 
dry.  and  cold.  The  -water  that  had  thus 
fallen  from  tbe  roof  of  tbe  storage  house, 
or  80  much  of  it  as  had  not  been  swept  off, 
became  frozen,  and  covered  the  sidewalk 
from  the  building  line  to  the  curb  with  a 
coating  of  ice.  The  Ice  was  thicker  near  tlie 
bulldlmc  line  and  the  curb  than  in  the  center. 
The  location  is  a  thickly-Inhabited  part  of 
tbe  city,  and  a  great  many  people  (the  wit- 
nesses said  thousands)  passed  over  the  place 
the  day  following,  which  was  December  Ist, 
About  0:30  p.  m.  that  day  a  lot  of  boys  were 
seen  sweeping  the  malt  sprouts  from  the  ioe 
to  convert  It  into  a  skating  place,  and  used 
it  for  that  sport.  About  7  o'clock  that  eT«i- 
Ing  the  plaintiff,  while  walking  In  the  center 
of  the  sidewalk  on  this  ice,  slipped  and  fell, 
receiving  serious  Injaiies. 

In  its  instructions,  the  court,  after  present- 
ing in  other  respects  the  plaintiff's  faypothesla 
of  the  case,  Including  the  fonuatton  of  ice  on 
the  sidewalk,  rough  and  mieven,  so  as  to  be 
a  dangeroiu  obstruction  to  persons  passing, 
directed  the  Jury  to  find  for  the  plaintiff 
against  both  defendants  If  they  found  from 
the  evidence  that  "the  water  was  caused  to 
so  fall  npim  said  sidewalk  because  the  gutter 
of  said  building  was  out  of  repair  and  InsutH- 
clent  to  carry  the  water  from  tbe  roof  of  said 
building,"  "and  If  the  brewing  association  did 
not  use  ordinary  care  in  maintaining  the  gut- 
ters in  that  condition,  and  In  suffering  tbe 
ice  to  so  remain  on  the  sidewalk,  and  if  the 
city  knew,  or  by  tbe  use  of  ordinary  care 
would  have  known,  of  the  condition  In  time 
to  remove  It"  Other  instructions,  upon  like 
hypotheses  (leaving  out  that  of  the  city's 
duty),  directed  a  verdict  against  tbe  tmwing 
association  alone,  to  all  of  which  exceptions 
were  taken.  It  Is  unnecessary  to  here  oopy 
the  instructions  given  for  defendants,  but  it 
Is  sufficient  to  say  that,  in  general,  they  di- 
rected a  verdict  for  defendants,  and  each  of 
them,  unless  the  acts  of  negligence  propound- 
ed In  plaintiff's  instnictions  were  establiBhed 
by  the  proof,  or  If  tbe  plaintiff  was  himself 
n^ligent  For  the  city  the  instructions  given 
carried  the  theory  that  the  mere  formation  of 
Ice  or  accumulation  of  snow  on  the  aldewalk 
did  not  constitute  a  condition  for  which  the 
city  would  be  liable,  bnt  that  the  Ioe  or  snow 
would  bare  to  be  so  rough  and  Dnevai  as  to 
constitute  an  obstruction  dangeroua  to  per 
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sons  using  the  Bidewalk,  while  exercislnc  w- 
dlnary  care.  Each  defendant  asked  an  In- 
BtrnctloD  In  the  nature  of  a  nonsuit,  and, 
among  others,  Inatniotlons  to  the  effect  that 
Ice  which  was  smooth  and  slipper;  was  not 
an  obstruction,  but,  to  become  such,  It  must 
be  rough  and  uneven  In  ita  surface.  Those 
fnetrucUons  were  refused,  and  their  refusal 
assigned  for  error.  There  was  a  verdict  for 
$4,500  for  plaintiff  against  both  defendants, 
from  which  they  appeal. 

1.  The  first  proposition  advanced  by  the 
defendant  brewing  association  Is  that  the  pe- 
tition makes  no  case  of  joint  liability  of  the 
two  defendants,  but  that  as  to  the  one  the 
ebaige  la  negligence  In  suffering  water  to 
be  dlscbarged  on  the  sidewalk  In  freezing 
weather,  and  as  to  the  other  allowing  an 
obstructton  to  remain  In  the  street  for  an  un- 
necessary period  after  It  was  known,  or  would 
have  been  known  by  the  use  of  proper  care. 
It  Is  argued  upon  the  authority  of  Norton 
T.  City  of  St  Louis,  97  Mo.  BS7,  11  S.  W.  242; 
City  of  St  Ubnls  v.  Connecticut  Mut.  Life 
IU8.  Oo^  107  Mo.  92,  17  S.  W.  687;  Baustlan 
T.  Yonng,  1D2  Mo.  317,  63  S.  W.  921,  aud 
other  rases  dted,  that  the  abutting  owner  Is 
not  Responsible  for  the  condition  of  the  side- 
Tvalk  In  his  front,  but  that  the  duty  to  look 
after  that  Is  on  the  city  alone.  It  does  not 
however,  impair  the  doctrine  laid  down  in 
those  cases  to  say  that  an  Individual  may  be- 
come liable  and  Jointly  liable  with  the  city 
for  an  unsafe  condition  of  the  sidewalk. 
This  liability  does  not  arise  from  the  fact 
that  he  is  ovraer  of  property  abutting  the 
sidewalk,  but  from  the  fact  that  he  Is  in- 
strumental in  causing  the  condition,  either 
by  falB  willful  act  or  negligent  omission  to 
perform  a  duty  which  the  law  Imposes  on 
bim.  if  he  Is  allowed  an  extraordinary  use 
of  the  sidewalk  for  his  private  convenience, 
af.  tor  example,  to  place  In  it  a  manhole  for 
the  reception  of  coal  (Benjamin  v.  Railway 
Co..  133  Mo.  274,  34  S.  W.  5W).  a  water  meter 
(Carvln  v.  City  of  St  Louis,  151  Mo.  334, 
~>'2  S.  W.  210),  or  an  'excavation  in  close  prox- 
imity to  the  sidewalk  for  a  foundation  for  a 
new  building  (Wlggin  v.  City  of  St.  Louis, 
135  Mo.  56S,  37  S.  W.  S28),  the  law  tteposee 
on  him  the  exercise  of  reasonable  care  to 
guard  the  public  from  Injury  In  such  use. 
And  it  may  be  said  that  If  the  Individual 
neglect  to  perform  any  duty  that  the  law  Im- 
poses on  him  in  particular,  and  a  dangerous 
condition  of  the  sidewalk  resnlts,  then  a  new 
dut>-  on  him  in  relation  to  that  condition 
arises,  and,  of  course,  with  greater  force, 
it  would  be  so  If  that  condltl<m  was  the  re- 
sult of  his  willful  act 

Now,  the  petition  In  this  case  charges  that 
the  defendant  brewing  association  main- 
tained Q  defective  gutter,  and  that  the  In- 
solBcIency  of  the  spouts  and  gutters  resulted 
tn  the  dlBchaige  of  water  on  the  sidewalk, 
where  It  became  frozen.  If,  therefore.  It 
was  the  lawful  duty  of  that  defendant  to 
maintain  spouts  and  gutters  sufficient  to  pre- 


vent a  discharge  of  water  on  the  sidewalk. 
Its  neglect  to  do  so,  and  the  resultant  tee. 
Imposed  a  dnty  on  that  defendant  with  ref- 
erence to  the  ice  which  the  law  would  not 
have  Imposed  If  the  water  had  fallen  from 
the  clouds  in  the  form  of  rain  or  snow.  It  la 
said  by  this  defendant  that  there  is  no  law 
requiring  It  to  have  gutters  and  down  spouts 
on  Its  buildings  at  all.  There  is  no  statute 
on  the  subject  that  we  are  aware  of,  but  the 
principle  of  the  common  taw  Is  that,  while 
tlie  owner  of  adjoining  property  Is  not  re- 
sponsible for  the  natural  flow  of  water  across 
his  land  on  to  the  land  of  his  neighbor,  yet 
he  is  liable  If  be  collects  it  In  a  quantity  by 
artificial  means,  and  discharges  It  In  a  flood 
on  his  neighbor's  land,  and  that  principle 
tmderlles  that  feature  of  this  case.  Water 
accumulated  on  a  lai^  roof,  and  directed  to 
a  single  point  may  cause  a  nuisance  for 
which  the  owner  of  the  bouse  would  be  lia- 
ble. If,  therefore,  the  petition  is  to  be  con- 
strued into  stating  a  case  In  which  tin  brew- 
ing association  was  n^Ugent  in  suffering 
water  to  be  discharged  on  the  sidewalk 
where  it  became  frozen,  and  formed  a  dan- 
gerous condition  (and  that  seems  to  have 
been  the  construction  put  upon  it  by  both 
parties  and  the  trial  court),  then  it  showed 
a  condition  of  the  sidewalk  for  the  contlnn- 
ance  of  which  for  an  unnecessary  period  both 
defendants  would  be  liable,  the  joint  wrong 
being  the  neglect  to  remove  the  obstruction. 

2.  But  neither  the  petition  nor  evidence  of 
plaintiff  presents  a  theory  of  duty  on  the  part 
of  the  brewing  association  to  furnish  gutters 
and  down  spouts  to  carry  off  water  from  a 
bursting  pipe  or  a  bursting  tank.  Conceding 
that  the  gutter  sagged  in  the  center,  and 
that  ft  bent  outward  (upon  which  point  the 
testimony  waa  conflicting),  and  that  It  was 
Insufflcient  to  carry  off  this  water,  It  does 
not  follow  that  the  gutters  and  spouts  were 
not  sufficient  to  carry  <rfF  the  rain  and  melt- 
ing enow  that  might  fall  upon  the  root,  and 
that  Is  all  that  would  naturally  be  inferred 
as  their  purpose.  Suppose  the  pipe  had  burst 
at  a  point  on  the  bridge  over  the  alley,  the 
water  would  probably  have  reached  the  side- 
walk when  it  Is  crossed  by  the  alley  entrance 
without  passing  through  the  gutter;  or  sup-' 
pose  the  tank  had  burst,  what  would  the  de- 
fective gutter  have  had  to  do  with  the  flood- 
ed sidewalk?  These  Ideas  are  suggested  to 
point  the  fact  that  there  Is  no  relation,  as 
far  as  the  pleadings  and  proof  show,  between 
the  office  of  the  gutter  and  the  water  in  the 
pipe.  When  this  pipe  burst,  the  water  may 
have  been  forced  in  a  body  by  the  pressure 
on  the  mains  to  a  given  point,  where  the  gut- 
ter was  unable  to  impede  It  But  the  gutter 
was  not  designed  for  that  purpose.  Then 
is  nothing  in  the  case  as  made  upon  which 
the  court  could  hold  the  brewing  association 
liable  for  failure  to  furnish  a  gutter  and 
down  spouts  sufficient  to  carry  off  water 
from  a  bursted  pipe;  and,  even  if  the  evi- 
dence had  showed  that  the  gutter  was  Insnfil- 
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cjent  to  hold  rainwater,  tb&t  would  not  have 
helped  out  the  plaintiff's  case,  because  the 
plaintiff's  Injuries  did  not  result  from  a  dis- 
charge of  rainwater  on  the  sidewalk.  There 
Is  no  su^Keetlon,  either  in  the  pleadings  or 
evidence,  that  there  was  any  defect  in  the 
p4)e  that  burst,  or  that  the  bursting  was  at- 
tributable In  anf  degree  to  negligence  of 
defendant  brewing  assoclatioiL  Since  the 
water,  did  not  get  on  the  sidewalk  by  reason 
of  any  willful  act  or  neglect  of  duty  on  the 
part  of  this  defendant,  the  condition  of  the 
sidewalk  In  consequence  was  the  city's  affair 
alone.  The  trial  court  should  have  given  the 
brewing  association's  lutructloB  for  a  non- 
suit. 

3.  The  law  requires  a  city  to  keep  its 
streets  atid  sidewalks  In  reasonably  safe  con- 
dition for  the  purposes  for  which  they  are 
designed,  and  holds  it  liable  to  one  who, 
while  properly  using  the  street,  suffers  In- 
jury in  consequence  of  its  dangerous  condi- 
tion, provided  the  city  bad  neglected  a  rea- 
sonable opportunity  to  remove  the  danger. 
The  questions  that  we  meet,  therefore,  on 
this  branch  ol  the  case,  are:  IMd  the  Ice  hi 
this  instance  render  the  sidewalk  dangerous? 
If  so,  did  the  city  have  a  reasonable  oppor- 
tunity to  remove  the  danger  before  the  plain- 
tiff suffered?  Snow  and  ice'  on  sidewalks 
have  been  the  occasion  of  many  injuries  to 
persons,  and  the  law  books  are  full  of  In- 
stances where  the  duty  of  a  municipality  In 
respect  to  such  condltlonB  has  been  discussed. 
Kunning  through  all  the  cases  to  which  onr 
attention  has  been  called  on  this  subject,  we 
And  the  general  proposition  that  Ice  or  mow 
upon  a  sidewalk  or  in  a  street  is  not  to  be 
classed  with  dangerous  obstructions,  such  as 
a  city  is  required  to  remove.  It  would  be 
more  accurate  to  say  that  it  is  a  dangerons 
obstruction,  but  that  It  la  excepted  from  the 
category  of  obstructions  for  which  the  city 
is  liable  upon  the  ground  of  the  impractica- 
bility of  requiring  the  city  to  remove  it. 
There  are,  for  example,  in  this  city,  many 
hundred  of  miles  of  sidewalks  upon  which 
snow  falls  and  ice  forms  when  tlie  weath» 
suits,  and  immediately  upon  its  fall  the  snow 
is  beaten  down  by  the  feet  of  thousands 
walking  over  It.  To  some  extent  the  side- 
walks and  streets  may  be  and  are  cleared  of 
such  obstruction,  but  to  remove  It  entirely  or 
to  a  d^ree  that  would  render  It  not  danger- 
ous is  impracticable,  and  therefore  not  em- 
braced in  the  law's  reasonable  reqnlrements. 
There  is  another  reason  for  making  snow  or 
Ice  on  the  sidewalks  and  in  the  stmets  an 
exception  to  that  dangerous  condition  for 
which  a  city  is  liable;  that  Is,  when  that 
condition  exists  generally  It  is  obvious,  and 
every  one  la  on  bla  guard.  Any  pedestrian 
on  the  sidewalk  or  traveler  in  the  street  is 
warned  by  all  his  surroundings  that  ice  and 
anow  abound,  and  consequently  danger  of 
slipping  and  falling  is  to  be  apprehended  at 
every  step.  The  law  Is  reasonable  In  this, 
u  in  all  things.   Tbere  Is  a  collection  at  iu- 


terestlng  cases  In  the  briefs  of  the  learned 
counsel  on  this  subject  which  are  authority 
for  saying  that  when  the  Ice  or  snow  is 
merely  smooth  and  slippery  it  Is  not  sucb  a 
dangerous  condition  as  wlU  render  the  city 
liable,  but  that  that  condition  arues  only 
when  the  Ice  or  snow  has  been  suffered  to 
accumulate  so  as  to  form  an  uneven  surface, 
making  it  dangerous  to  attempt  to  pass  over. 
Stanton  v.  City  of  Bpringlield,  12  Allen,  666; 
Mason  V.  City  of  Boston,  14  Allen,  508; 
Stone  T.  Inhabitants  of  Hubbardston,  100 
Mass.  49;  Grossentiack  v.  C^ty  of  Milwaukee. 
05  Wis.  31,  26  N.  W.  162;  Broberg  v.  City  of 
Des  Moines,  63  Iowa.  523,  19  N.  W.  340: 
Taylor  V.  City  of  Yonkera,  105  Y.  202,  11 
N.  R.  642;  Kaveny  v.  City  of  Troy,  106  X.  Y^. 
571,  15  N.  E  726;  Harrington  v.  City  of 
Buffalo,  121  N.  Y.  147.  24  N.  E.  186;  Qbaae  v. 
City  of  aeveland,  44  Ohio  St.,  506.  »  N.  E. 
225;  Henkes  v.  City  of  Minneapolis,  42  Minn. 
530,  44  N.  W.  1026.  The  principle  Involved 
In  those  cases  was  present  in  the  mlnda  of 
the  court  and  counsel  In  the  trial  of  tfaie 
case,  as  was  shown  In  the  Instmctlona  given 
and  in  thoee  asked  and  refused.  But  the 
circumstances  of  the  case  at  bar  do  not  bring 
it  within  the  reason  upon  which  the  doctrine 
of  those  cases  is  founded. 

In  the  first  place,  while  the  evidence  show- 
ed that  the  ice  was  thicker  at  both  edges  of 
the  sidewalk  than  it  was  in  the  center,  yet  it 
was  not  such  a  piling  up  of  Ice  at  eithor  side 
as  would  convert  it  into  a  dangerous  obatruc- 
tion  if  it  was  not  dangerous  otherwise,  and, 
besides,  the  plaintiff  fell  In  the  center,  where 
the  Ice  was  smooth,  and  he  fell  because  it 
was  smooth  and  slippery.  And,  on  the  other 
hand,  the  reasons  which  except  slippery  Ice 
on  a  sidewalk  from  the  category  of  dangoous 
obstructions  for  which  a  city  may  be  UaUe 
do  not  exist  in  this  case.  The  -water  which 
was  frosen  here  did  not  fall  in  rain  or  anow 
from  the  clouds,  the  city  was  not  confronted 
with  a  thousand  miles  of  ice-covered  side- 
walks to  look  after,  nor  were  the  people  using 
the  sidewalk  at  this  point  admonished  by  tiie 
general  conditions  surrounding  them  that  ice 
was  to  be  expected.  The  weather  waa  dry. 
clear,  and  cold.  Tbere  was  ice  at  that  point 
for  a  distance  ot  abont  1&  feet,  but  not  else- 
where. That  the  condition  was  dangerous  Is 
demonstrated  by  the  plaintiff's  fall;  that  the 
danger  could  have  been  removed  vrith  little 
labor  or  expense  is  beyond  questilon.  There- 
fore the  city  la  not  eimused  as  It  la  when  its 
powers  are  overcome  hy  nature  covering  the 
face  of  the  earth  with  ice  and  snow.  In  one  of 
the  cases  above  cited  under  this  head  (Hoikes 
V.  City  of  Minneapolis),  tbere  is  an  expreeslon 
to  the  effect  that  no  difference  In  principle 
la  seen  between  a  case  of  Ice  formed  from 
rain  or  snow  and  that  formed  from  water  es- 
caped from  a  hose  of  a  fire  engine.  But  the 
facts  of  that  case  do  not  mark  it  so  distinc- 
tively as  to  make  it  an  authority  for  that 
inroposltfon,  bccanse,  although  water  from  the 
hoee  had  entered  into  the  case,  yet  It  scarcely 
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changed  tlw  coaditlou.  The  court  said: 
"The  sum  of  all  the  evidence  is  that  it  was, 
and  for  some  time  bad  been,  cold  winter 
weather,  and  aU  the  sldewallu  of  the  city 
Avere  covered  with  Ice  to  a  certain  extent,  bo 
That  *if  a  man  did  not  take  care  he  was  liable 
to  slip  and  fall  almost  any  place."  In  Chase 
V.  City  of  Cleveland,  supra,  the  Ohio  court 
l>ut  the  exempdoo  of  the  city  from  llabilltj 
on  account  of  Ice  on  tbe  ridewalk  upon  the 
ground  that  it  would  be  unreasonable  to  re- 
<tuire  tbe  city  to  remove  the  obstruction. 
i5aid  that  conrt:  "It  Is  not  unreasonable  to 
assume  that  there  were  hundreds  of  similar 
itlaces  In  the  city  of  Glevelaod  at  the  time 
of  the  accident  to  plaintiff.  To  effectually 
provide  against  dangers  from  this  source 
would  require  a  large  special  force.  Involving 
enormous  expense."  We  hold  that  where  the 
sidewalk  is  in  fact  rendered  dangerous,  be- 
cause of  slippery  lee  formed  from  accidental 
or  Incidental  discharge  of  water,  such  not  be- 
ing the  ];n%valent  condition  of  sidewalks  at 
the  time.  It  Is  the  duty  of  the  city  to  cause 
the  danger  to  be  removed  within  a  reasonable 
time  afta:  it  has  notice,  or  by  tbe  exerdae 
of  ordinary  care  wonld  have  dlscorered  the 
condition. 

This  brings  us  to  the  second  question  un- 
der  this  head:  that  Is,  did  the  city  neglect 
that  duty?  The  city  Is  not  negligent  unless 
It  knew,  or  should  have  known,  that  the  dan- 
gerous condition  existed,  and  after  such  no- 
tice, actual  or  constructive,  It  was  entitled  to 
a  reasonable  time  to  remedy  the  fault.  Bans- 
tian  T.  Young,  162  Mo.  317,  53  B.  W.  921. 
The  water  had  fallen  upon  tbe  sidewalk  about 
24  hours  before  tbe  accident.  It  seems  to 
have  been  frozen,  or  some  of  It,  almost  Im- 
mediately, and  the  brewery  people  covered 
tbe  surface  with  malt  sprouts,  with  a  view  to 
rendering  it  less  dangerous,  and  these  remain- 
ed until  about  an  boor  and  a  half  befora  the 
plaintiff  fell.  During  the  day  It  was  said 
thousands  of  people  paaaed  over  It  in  safety. 
It  was  about  nightfall  when  the  boys  swept 
the  malt  sprouts  off,  and  made  a  skating 
I^ace  of  it.  It  was  after  dark  when  the  plain- 
tiff fell.  The  only  evidence  of  notice  to 
the  city  was  contained  In  those  circumstances. 
The  instructioD  on  this  point  was:  "And  If 
the  jury  And  from  tbe  evidence  that  tbe  dty 
of  St.  Louis,  by  its  proper  officers  having 
charge  of  keeping  Its  streets  in  repair,  knew, 
or  by  the  exercise  of  ordinary  care  would 
have  known,  of  said  defective  conditions  of 
said  sidewalk  In  time,  by  the  exercise  of  or- 
dinary care,  to  have  caused  said  Ice  to  be  re- 
moved before  plaintiff's  injury,  and  neglected 
to  do  BO."  The  question  of  notice  In  such 
case  Is  one  of  fact,  and  where  It  Is  to  be  in- 
ferred from  circumstances  It  depends  upon 
those  peculiar  to  tbe  case.  No  definite  rule 
can  be  laid  down,  either  as  to  duration  or 
ctmditlons.  Franke  v.  caty  of  SL  Louis,  110 
Mo.  616,  10  8.  W.  938.  We  cannot  say  that 
tbe  clrctunstancea  In  this  case  did  not  justify 
tbe  court  in  snbmlttlng  that  question  to  the 


Jury,  but  In  submitting  It  the  court  left  a 
great  deal  of  Inference  to  be  drawn  by  the 
aid  of  that  common  kuowledae  which  Ju- 
rors derive  from  their  eveiy  day  exi)erience. 
While  that  is  a  source  of  Information  which 
the  law  under  certain  conditions  autborlzeB  a 
Jury  to  draw  upon,  yet*  because  of  its  uncer- 
tainty it  should  be  resorted  to  with  caution. 
In  this  case  we  must  remember  the  Jury  was 
not  drawn  from  the  vicinage  of  the  accident, 
nor  was  it  composed  of  men  familiar  with  the 
duties  of  the  city  officers.  The  cause  had 
been  taken  by  change  of  venue  to  Gasconade 
county,  and  it  was  tried  by  a  Jury  of  strangers 
to  the  scene  of  action.  Therefore,  when  the 
court  gave  them  the  instruction  that  required 
them  to  consider  the  care  that  would  be  ex- 
ercised by  the  city's  "proper  officers  having 
charge  of  kecpiug  Its  streete  in  repair,"  It 
left  them  very  much  to  conjecture.  If  plain- 
tiff relied  upon  an  Inference  of  notice  derived 
from  the  ordinary  duties  of  the  city  officers, 
he  should  have  furnished  this  Jury  some  evi- 
dence on  that  point.  Tbe  question  was  con- 
fused before  the  Jury  with  questions  relating 
I  to  the  liability  of  the  brewing  association 
that  should  not  have  been  submitted.  Thia 
was  doubtless  to  the  city's  prejudice. 

If  the  dangerous  ctmdltion  was  to  be  reck- 
oned from  the  time  the  boys  swept  tbe  cov- 
ering of  malt  sprouts  off  the  ice,  in  tbe  ab- 
sence of  proof  that  the  city  hod  actual  notice, 
the  court  migbt.  with  propriety,  bave  reftued 
to  submit  to  the  Jury  the  question  of  the 
I  city's  constructive  notice,  depending,  as  it 
I  did,  on  an  inference  to  be  drawn  from  tbe 
length  of  time  the  condition  had  existed,  be- 
I  cause  the  plaintiffs  fall  occurred  within  less 
I  than  two  hours  after  the  boys  had  swept  off 
I  the  malt  sprouts,  and  it  was  about  dusk  when 
that  was  done.    But  It  cannot  be  assumed 
conclusively,  as  a  matter  of  law,  that  the  coa- 
I  ditlon  was  safe  until  the  boys  did  the  mls- 
!  chief.   The  ice  bad  been  there  24  hours, 
I  which  was  long  enough  to  bave,  at  least,  rals- 
j  ed  a  question  of  constructive  notice,  and  it 
I  could  bave  been  removed  entirely  in  a  very 
I  short  while  with  trifling  expense.  Whether 
I  seeing  that  the  Ice  was  covered  with  malt 
{  sprouts  was  all  that  the  situation  reasonably 
I  demanded,  and  all  that  could  have  been  rea- 
sonably expected,  of  the  city,  with  the  ordi- 
nary means  at  Its  hands,  was  a  question  of 
fact,  and  one  which  the  Jury  was  possibly 
better  equipped,  with  common  Icnowledge  of 
things,  to  try,  than  they  were  tbe  qu^tlon 
relating  to  the  duties  of  the  city's  "trfflcers 
having  charge  of  keeping  its  streets  in  repair." 
1  The  case  was  tried  on  a  wrong  tfaew?.  The 
'  Instructions  were  fashioned  on  those  decisions 
above  cited,  which  related  to  a  condition  of 
I  ice  and  snow  all  over  tbe  city  rendering  it 
I  practically  beyond  the  city's  nJeans  to  remove, 
,  and  holding  the  city  liable  only  in  case  the 
Ice  or  snow  is  suffered  to  be  plied  up  so  as 
j  to  create  a  veritable  obstmcticm  to  climb  over. 
I  The  jury  were  told  that  If  they  found  tbat 
I  condition  they  should  find  for  tbe  plaintiff, 
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and  the  Jury  so  found,  although  there  was 
no  evidence  of  such  a  condition.  There  was 
eyldeuce,  as  we  have  seen,  tending  to  show 
that  the  sidewalk  for  a  distance  of  about  15 
(cet  was  covered  with  smooth,  slippery  Ice, 
which  rendered  It  dangerous,  and  that  It  was 
altogether  practicable  to  remove  the  danger, 
and  that  the  city  would,  by  the  use  of  ordi- 
nary care,  have  known  of  the  condition  In 
time  to  have  removed  the  Ice  or  obviated  the 
danger.  The  case,  as  between  the  plaintiff 
and  the  dty,  should  have  been  given  to  the 
Jury  with  appropriate  Instructions  on  that 
theory.  There  was  no  case  at  all  made 
against  the  brewing  association.  The  judg- 
ment ts  reversed,  and  the  cause  remanded  to 
the  Gasconade  circuit  court,  to  be  retried  ac- 
cording to  the  views  herein  expressed.  All 
concur,  except  HABSHALL,  stMent 


WALL  T.  BEEDY  et  aL 

(Supreme  Court  of  Missouri,  Divltdon  No.  1. 
March  29,  1901.) 

FRAUDULENT  CONVEYANCE  —  PRKFBRENCB— 
FRAUDULENT  INTENT  OF  QRANTOR-KNOWD- 
BDOB  or  ORANTBn  —  BVIDBNCS  —  DBBO 
FRAUDULENT  PER  SB  —  EXPRESS  CONSID- 
ERATION —  POSSESSION  OF  PROPERTY  BY 
VENDEE  —  FAILURE  TO  RECORD  CONVHY- 
ANCB-BVIDBNCB— BURDEN  OF  PROOF— AD- 
HIBSIBILITT  —  DECLARATIONS  —  PROOF  OF 
CONSPIRAOT— LACHES. 

1.  A  conveyance  by  an  insolvent  debtor  to  a 
creditor  of  real  estate  of  a  less  value  than  the 
indebtedness  owing  such  creditor  is  not  fraud- 
ulent as  to  other  creditors,  though  the  creditor 
knew  of  the  fraudulent  intent  of  the  grantor, 
since  a  creditor  has  a  right  to  procure  a  pref- 
erence. 

2.  Where  suit  is  brought  to  set  aside  a  con- 
v^ance  by  an  insolvent  debtor  to  a  creditor, 
the  borden  of  showing  the  good  faith  of  the 
transaction  is  not  on  the  latter,  thoogh  the 
debtor  is  shown  to  have  intended  to  hinder  and 
delay  bis  other  creditors,  but  the  creditor  at- 
tacliing  the  conveyance  must  show  its  fraud- 
ulent character. 

3.  Declarations  by  an  alleged  fraudulent  ven- 
dor, after  the  conveyance  of  the  property,  are 
not  admissible,  in  the  first  instance,  to  prove 
a  conspiracy  between  the  vendor  and  the  ven- 
dee to  defraud  the  creditors  of  the  former. 

4.  Where  there  Is  no  evidence  of  a  conspir- 
acy bet^veen  an  insolvent  debtor  and  a  creditor 
to  whom  be  conveyed  property  to  defraud  oth- 
er creditors,  Buhsequent  declarations  of  the 
debtor  are  hearsay,  and  inadmissible  In  a  suit 
to  set  aside  the  conveyance. 

fi.  Where  an  Inaoiveat  deMor  conveys  real 
estate  worth  $6,000  to  a  creditor  In  considera- 
tion of  the  payment  and  assumption  by  the 
latter  of  debts  aggregating  $6,413,  the  convey- 
ance Is  not  rendered  fraudulent  by  the  fact 
that  it  recites  a  consideration  of  $6,750. 

6.  A  conveyance  of  real  estate  by  an  insol- 
vent debtor  to  a  creditor  is  not  rendered  fraud- 
ulent by  the  fact  that  the  vendor  remains  in 
possession  of  the  premises  as  a  tenant  of  the 
vendee. 

7.  An  assessment  list  taxing  real  estate  in 
the  name  of  an  insolvent  debtor,  who  has  con- 
veyed the  property  to  a  creditor,  is  not  suffi- 
cient to  show  that  the  property  belongs  to  the 
vendor,  who  remains  in  possession  thereof, 
when  the  latter  ia  shown  to  have  signed  the 
list  without  kuowiug  that  such  property  was 


Included  therein,  and  tlM  rendee  actually  p^r* 
the  taxes  thereon. 

8.  Where  a  conve^nce  from  ao  insolvent 
debtor  to  a  creditor  is  not  recorded  by  the  lat- 
ter until  nine  days  after  Its  receipt,  but  there 
is  no  agreement  withholdiaK  it  from  record, 
and  the  creditor  does  not  obtain  other  credit 
thereon,  the  delay  does  not  render  the  convey- 
ance fraudulent. 

9.  Where  a  creditor,  knowing  of  a  fraudulent 
conveyance  by  his  Insolvent  debtor,  doea  not 
attack  the  conveyance  for  nine  years,  and  nntil 
after  the  land  Is  greatly  enhanced  in  value.  Us 
ladles  will  be  a  defense  to  a  subsequent  suit 
by  him  to  set  the  conveyance  aside. 

Appeal  from  circuit  court,  Pettis  county. 

Suit  by  Henry  J.  Wall  against  J.  O.  Beedy 
and  others  to  set  aside  a  conveyance  of  real 
estate  as  in  fraud  of  creditors.  From  n  de- 
cree dismissing  plaintiff's  bill,  he  appeals. 
Affirmed. 

This  Is  a  suit  in  equity,  instltbted  on  Oc- 
tober 14,  1885,  to  set  aside  a  deed  to  S20 
acres  of  land  in  Johnson  county,  executed 
OB  November  8.  1886,  by  defendant  Wherry 
and  wife  to  S.  S.  and  J.  B.  ObappeU  and 
the  defendant  Bee<^,  and  the  conveyance  by 
S.  8.  Ghappell  and  J.  B.  Ghappell.  on  De- 
cember 18,  1889,  to  Beedy,  of  their  Interest 
tberehi,  and  vest  title  to  the  same  In  plain- 
tiff, on  the  ground  that  such  deeds  were 
obtained  as  the  means  of  a  fraudulent  con- 
spiracy between  Wherry,  Beedy,  and  the  two 
Chappelis  to  hinder  and  delay  the  creditors 
of  the  former.  The  trial  resulted  In  the  dis- 
missal of  the  plaintiff's  bill,  and  plaintiff  ap- 
pealed. 

W.  S.  Shirk  and  S.  T.  White,  for  app^nt 
O.  L.  Houts  and  Chas.  B.  Teater,  fw  re- 
spondents. 

SOBINSON,  J.  (after  stating  the  facts). 
The  great  mass  of  evidence  set  out  in  appel- 
lant's abstract  of  the  record  represents  the 
testimony  of  a  large  number  oC  witnesses, 
some  of  whom  were  examined  and  cross-ex- 
amined twice  or  more,  and  page  after  page 
bears  lightly,  or  not  at  all,  upon  the  material 
Issues  Involved.  To  review  this  testimony  ex- 
haustively would  require  time,  labor,  and 
patience  happily  not  necessary  to  the  proper 
disposition  of  this  case.  The  facts  necessary 
to  a  correct  understanding  of  the  questions 
Involved  in  this  appeal  may  be  stated  as 
follows:  In  November,  1886,  and  for  some 
time  prior  thereto,  defendant  Beedy  was  en- 
gaged In  the  banking  and  lumber  business, 
at  Windsor,  Mo.,  and  the  two  Gbappells  and 
Wherry  were  In  the  stock  business,  residing 
several  miles  from  town.  Shortly  before  the 
first  conveyance  by  Wherry  and  wife,  in 
November,  1880,  Beedy,  who.  It  seems,  was 
president  of  the  Windsor  Savings  Bank,  be- 
come solicitous  about  Wherry's  Indebtedness 
to  the  bank,  consisting  at  that  time  of  five 
notes,  amounting  In  the  aggregate,  exclusive 
of  Interest,  to  the  sum  of  $2,478.60,  and  de- 
sired to  obtain  additional  security  therefor. 
The  two  Chappelis  were  indorsers  on  these 
notes.  Wherry  was  secnrlly  for  one  of  the 
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ChappellB  on  a  note  to  Beedy's  bank  alao, 
and  all  three  were  heavy  borrowers  In  the 
otber  local  bank.  The  two  Cbappells  and 
"Wherry  were  each  supposed  to  be  worth 
about  flO,000,  but  their  tarms  were  all  on- 
der  mortgage.  At  the  suggeetlon  of  Beedy, 
8.  S.  GhappeU  notlfled  Wherry  to  call  at  the 
bank  and  make  some  arrangement  about  glT- 
Ing  additional  security  for  his  bank  Indebted- 
neaa.  In  course  of  the  interview  between 
Beedy  and  Wherry  In  reference  to  such  se- 
curity, Beedy  flrat  learned  of  the  existence 
of  a  mortgage  to  John  McFadden  on  the 
farm  tn  controversy,  amounting,  with  inter- 
est thereon,  to  $2,246.36,  and  also  a  Judgment 
against  Wherry  in  favor  of  the  Johnson 
County  Savings  Bank  for  $1,260.37,  Including 
interest,  which,  together  with  the  taxes  of 
1886,  amounting  to  f66.51,  brought  the  total 
amonnt  of  Incumbrances  on  the  farm  up  to 
about  $3,503.24.  The  evidence  shows  that  at 
the  date  of  the  conveyance,  in  Noveml^r, 
1886,  the  farm  was  only  worth  about  $6,400. 
On  this  basis.  Wherry's  equity  In  the  farm, 
after  deducting  the  lien  Indebtedness,  was 
worth  abont  $2,800.  In  addition  to  his  in- 
debtedness to  the  bank.  Wherry  owed  Beedy 
Individually  $320,  evidenced  by  «  note  upon 
which  he  and  L.  S.  Chappell,  a  younger 
brother  of  the  other  two  Chappells,  was  a 
Joint  maker.  As  a  result  of  these  negotia- 
tlona.  Wherry  finally  agreed  to  convey  the 
farm  to  Beedy  and  the  two  Chappells,  sub- 
ject, however,  to  all  liens  and  Incnmbraucee 
thereon,  tn  consideration  of  their  assuming 
such  incumbrances,  and  paying  his  indebted- 
ness to  the  bank,  and  the  Wherry  and  Chap- 
pell note  tor  pOXi,  and  thereafter  executed 
the  first  coareyaneo  complained  of  accord- 
fn^y.  The  ccnulderatton  recited  In  the  deed 
la  $6,760l  There  is  some  evidence  of  an 
agreement  to  reconvey  the  farm  to  Bfrs. 
Wherry,  and  the  execntlm  aultdalm  deed 
for  that  purpose.  Beedy  testified  that  he 
agreed  with  lira.  Wherry  to  sell  the  farm 
back  to  ber  for  the  same  amount  that  he 
gave  tm  It,  but  that  she  was  unable  to  raise 
the  money,  and  nothing  aside  from  the  mak- 
ing of  the  deed  was  ever  done  hi  the  matter. 
Mrs.  Wherry  testified  that  Beedy  agreed  to 
give  her  a  deed  when  she  paid  for  the  land, 
and  actmlly  made  out  a  deed,  bnt  it  was 
not  delivered  becanse  of  hw  InabiUty  to  pay 
for  the  land.  Beedy  and  the  two  Chappells 
then  gave  the  bank  their  note  for  the  sum 
Of  $SUSOO,  and  secured  the  same  by  a  deed 
of  tmst  on  the  land  In  controversy,  took  up 
the  Wherry  notes,  and  surrendered  t3ie  $820 
note.  At  the  request  of  Beedy,  a  chattel 
mortgage  was  also  glvoi  by  8.  S.  Ghappell, 
on  181  bead  ot  cattle  owned  by  him  to  8»> 
cure  the  bank's  note.  The  evidence  shows 
tliat  Beedy  was  worth  at  this  time  over 
910(MNNK  and,  being  ttie  only  really  solvoit 
man  on  the  note,  his  name  made  the  bank 
perfecflj  secure  without  the  Ohappdls;  bnt 
In  order  to  protect  himself  tor  taxing  slgnsd 
the  note  to  the  bank  with  the  OhappeUs, 
818.W.-86 


which  took  up  the  Wherry  notes,  he  reanlred 
the  Cbapi)ells  to  sign  the  deed  (tf  trust  to 
their  Interest  in  the  farm,  and  S.  S.  Gbappell 
to  give  the  chattel  mortgage  upon  the  cattle. 
After  tbe  conveyance  In  question  Wherry  re- 
mained In  possesion  of  tbe  farm  until  1802, 
agreeing  to  pay  rent  therefor  at  the  rate  of 
$500  a  year  and  to  keep  up  the  repairs.  The 
rent  was  collected  by  Beedy  firom  Wherry, 
and  applied  in  payment  of  Intereat  on  the 
Incumbrances  and  the  note  for  $2,S00  made 
In  paying  Wherry's  Indebtedness  to  tbe  bank. 
In  July,  1888,  Beedy  paid  the  McFadden  note 
and  mortgage,  amounting  at  that  time,  prin- 
cipal and  tnterest.  to  the  sum  of  $2,387.*^, 
having  previously  paid  one  year's  interest 
thereon,  and  took  an  assignment  of  the  note 
to  himself. 

AtMut  the  same  time,  8.  S.  Chappell  drew 
a  draft  on  Beedy  for  $1,106.85.  in  payment 
of  the  Judgment  In  favor  of  the  JohnsMi 
Coun^  Saving  Bank,  and  took  an  aaaign- 
ment  of  such  Judgment  to  himself,  his  broth- 
er, and  Beedy.  Prior  to  this,  however,  and 
on  the  next  day  after  tbe  first  conveyance. 
Wherry  gave  Beedy  a  chattel  mortgage  on 
certain  personal  property,  consisting  of 
horses,  mules,  cattle,  sheep,  and  farm  im- 
plements, to  secure  the  payment  of  a  note 
for  $1,606  given  for  borrowed  money  and  a 
lumber  account  When  first  applied  to  for 
tliia  security.  Wherry  declined  to  give  a  mort- 
gage, unless  Beedy  would  lend  him  $800  or 
$400  more  money.  This  Beedy,  after  aome 
hesitetlon  and  protest,  finally  ccmduded  to 
do,  In  order  to  obtain  tbe  desired  secnri^, 
and  the  chattel  mortage  was  executed  ac- 
cordingly. By  an  agreement  between  Beedy 
and  Wherry,  the  latter  was  to  sell  tbe  sheep 
and  stock,  and  apply  the  proceeds  In  ex- 
tinguishment of  the  mortgage  Indebtedness. 
In  pursuance  of  this  agreemrat.  Wherry  mM. 
the  abeep  and  a  part  of  the  stock,  and  ap- 
plied the  proceeds  arising  therefrom  in  part 
paymokt  of  tbls  note,  thereby  redndng  the 
same  to  $700.  In  Decembw  following,  Wbet- 
ry  gave  another  chattel  mortgage  Mt  tbe  pov 
sonal  property  remaining  unsold  to  secure  a 
note  for  the  latter  amount  The  property 
covered  by  the  second  mortgage  was  aftov 
wards  sold,  and  the  proceeds  i^tpUed  In  ex- 
tlngulslunent  ot  the  Indebtedness  thereby  se* 
cored.  The  evidence  further  shows  that 
Beedy  received  the  stipulated  rents  from 
Wherry,  and  applied  the  same  as  above  stet- 
ed.  The  taxes  on  the  farm  In  controversy, 
which  run  all  the  way  from  $88  to  $66  a 
year,  were  paid  r^ularly  ereej  year  by 
Beedy. 

The  note  for  $2,500  executed  by  Beedy  and 
tbe  two  Ohappdla,  and  secured  by  their  deed 
of  trust  on  the  farm  In  controvmsy,  was  re- 
celTed  and  hdd  by  the  biink  as  a  part  ot 
Its  assets,  and  at  the  wind  up,  whoi  the 
bank  went  out  of  business,  tbe  other  stock- 
holders took  cash  for  their  share  ot  the  as- 
sets, and  Beedy  received  his  share  In  uncol- 
lected notes,  secured  by  deeds  oC  tnw^  la. 
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Ueu  of  cash,  Intilutlini;,  ambngr  others,  the 
oote  for  92.500;  thus  carrying  out  b\»  ar- 
rangement with  the  Chappells  to  assume  and 
pay  such  note,  tn  consideration  of  the  trans- 
fer of  their  interest  In  the  farm  In  contro- 
rersy  to  him.  The  plaintiff  daima  title  un- 
der B  sheritT'a  sale  on  execution  Issued  upon 
a  judgment  against  Wherry.  The  record 
shows  that  for  nearly  nine  years  before  the 
commencement  of  this  suit  the  plaintiff  says 
that  he  knew  that  the  deeds  In  question  were 
fraudulent,  and  nerer  took  any  steps  to  as- 
sert his  rights.  In  the  meantime,  however, 
the  construction  of  a  railroad  near  this  fazm 
greatly  enhanced  its  value. 

The  ralldity  of  the  transfer  of  the  farm  In 
question  Is  assailed  on  the  ground  that  Wher- 
ry's intention  in  conveying  the  same  was 
frandulent,  and  that  Beedy  took  such  convey- 
ance with  knowledge  of  Wherry's  fraudulent 
Intent.  The  plaintiff  contends  that  defend- 
ant Beedy  occupies  the  position  of  an  or- 
dinary purchaser  from  an  Insolvent  vendor, 
and  therefore  hts  knowledge  of  Wherry's 
purpose  renders  the  sale  voidable,  at  the  In- 
stance of  his  other  creditors,  even  though  he 
did  not  participate  In  that  purpose.  On  the 
other  hand,  counsel  for  defendant  maintains 
that  the  transactlou  was  a  preference,  and 
not  voidable  at  the  Instance  of  other  credit- 
ors of  Wherry,  notwithstanding  the  fraudu- 
lent Intent  of  Wherry  and  defendant's  knowl- 
edge of  sudi  Intent,  provided  he  did  not  pw:- 
ticipate  in  such  fraudulent  purpose,  and  that 
with  respect  to  the  deeds  In  question  he 
stands  in  the  position  of  a  preferred  creditor. 
A  careful  reading  of  the  testimony  satisfies 
us  that  the  transfer  of  the  Wherry  farm  was 
simply  a  preference  made  tn  dlachai^  and 
satisfaction  of  his  Indebtedness  to  Beedy, 
Beedy's  bank,  McFadden,  and  the  Johnson 
County  Bank,  amounting  in  the  aggr^te  to 
about  $M18.14,  and  to  protect  defendant 
Beedy  and  his  associates  for  their  assump- 
tion of  part  of  such  Indebtedness.  And  we 
are  further  sadsfled  from  the  evidence  that 
Beedy  took  the  deeds  in  question  In  good 
flaith,  in  payment  of  antecedent  indebtedness 
to  himself  and  his  bank,  for  which  he  at  th* 
time  was  vrorklng,  and  for  the  purpose  of  pro- 
tecting himself  with  respect  to  the  Indebted- 
ness so  assumed,  and  the  court  below  so 
found.  This  he  had  a  perfect  right  to  do, 
even  though  such  transfer  might  operate  to 
hinder  or  delay  other  creditors,  and  Wherry 
Intended  It  should  have  tiiat  effect  Mere 
knowledge  of  such  intent  Is  not  suffldsut 
to  avoid  the  transaction,  so  far  as  Beedy  is 
concerned.  In  other  to  produce  such  result, 
he  muBt  have  actually  participated  tat  Wher- 
ry's fraudulent  purpose. 

We  do  not  intend  to  follow  counsel  through 
the  great  multitude  of  cases  which,  they 
have  dted  and  discussed,  as  we  have  not 
through  Qie  Intricate  detail  of  the  testimony 
commented  upon.  The  reason  stated  In  a 
few  well-conslderad  cases  will  answer  our 
pnrpOMb.  It  may  be  regarded  u  flntlrely  srt- 


tied  In  this  state  that  a  debtor  may  prefer 
one  creditor  over  another,  by  direct  payment 
or  tfansfer  of  property,  providing  the  prop- 
srty  Is  taken  In  satisfaction  or  assumption 
of  a  Just  demand,  and  not  as  a  mere  screen 
to  secure  the  pro[ttrty  to  himself.  This  doe- 
trine  Is  clearly  expressed  in  Sexton  t.  Ander- 
son, 90  Mo.  ST3,  8  S.  W.  6&i,  where  the  dis- 
tinction Is  drawn  between  a  mere  purchaser 
and  a  preference.  In  pointing  out  the  dis- 
tinction, this  court  said:  "OeneraUy,  a  sale 
of  property,  with  the  Intwt  on  the  part  of 
the  seller  to  thereby  binder,  delay,  or  defraud 
his  creditors,  and  knowledge  of  such  latent 
on  the  part  of  the  purchaser,  redeem  the 
sale  void,  though  the  purchaser  pay  a  val- 
uable ctmsideratlon  for  the  property,  because 
the  purchase  of  the  property  under  such  dr- 
cumstauces  amounts  to  a  parttdpatlon  la  the 
Intended  fraud.  But  a  debtor,  though  unable 
to  pay  all  of  bis  creditors,  may  pay  one  or 
more  to  the  exclusion  of  others,  either  In 
money  or  the  transfer  of  property,  and  the 
favored  creditor  or  creditors  may  accept  snch 
preference.  If  the  preferred  creditw  In  nich 
case  acts  in  good  faith,  and  takes  the  mouey 
or  the  pr<^rty  for  the  sole  purpose  of  sav- 
ing a  bona  fide  debt,  mere  knowledge  that  the 
debtor  intended  to  hinder,  delay  or  defraud 
his  creditors  does  not  render  the  transaction 
void  as  against  the  credltw  taking  a  pref- 
erence; for  simple  knowledge,  under  sndi 
circumstances.  It  Is  held,  does  not  amount 
to  a  partIclpati<Hi  In  the  Intended  fraud." 
This  doctrine  again  finds  utterance  In  Al- 
bert V.  Besel,  88  Mo.  ICS,  where  the  inter- 
pleaders had  assumed  certain  In^btedness 
of  the  defendant  In  course  of  the  opinion 
In  that  case  It  is  said:  "The  evidence  in  gen- 
eral tends  to  show  that  the  Interpleaders 
paid  for  the  goods  the  fair  value,  and  that 
they  purchased  the  same  for  the  sole  pnrpoae 
of  protecting  themselves,  becaase  of  their 
suretyship  for  Besel  on  the  debts  assmned. 
They  liad  a  perfect  right  to  boy  the  goods 
for  that  pnrpoae,  though  the  purchase  might 
operate  to  binder  and  delay  the  other  cred- 
itors in  the  collection  of  their  demands,  and 
though,  to  their  knowledge^  Beeel  intended 
the  sale  should  have  that  effect,  provided 
they  did  not  partldpate  in  the  fraudulent 
purpose  of  BeaeL"  The  case  at  bar  does  not 
fall  within  the  doctrine  iy>plicable  to  a  mere 
purchaser  from  an  insolvent  vendor,  wbsre, 
under  the  anttiorlties,  the  purchaser'a  knowl- 
edge of  the  fraudulent  Intent  oa  the  part  of 
the  vendor  makes  the  sale  voidable  at  the 
Instance  of  other  creditors  of  the  vendor, 
even  thou^  he  did  not  actually  participate 
in  that  Intent  The  evidence  clearly  toings 
this  case  within  the  principle  announced  in 
Albert  V.  Bes^  and  Sexton  v.  Anderson,  above 
dted,  and  kindred  cases  in  thia  state.  An  ex- 
amhiatltm  of  tills  elaas  of  cases  wiU  show 
that  a  transfer  of  prt^erty,  as  a  inference 
by  an  Insolvent  debtor,  to  one  or  more  of  his 
creditors.  In  payment  of  a  bona  fide  Indebted- 
■QB8,  i»  8ov«rued  br  tDtirely  different  mles 
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thMn  11mm  wfalek  applf  to  an  ordlaaiT  pnv- 
clmser  trm  an  tafl^Tcat  Tendor.  In  tiie 
fonner  dwa  of  cues,  the  fanned  creditor 
is  not  only  not  required  to  consult  tlie  kiterevt 
of  tbe  otber  creditors  of  tfae  Inaolyent  fraud- 
ulent debtor.  In  accepting  and  taking  prop- 
ert7  Cram  Um.  but,  In  looldng  after  tali  own 
interest,  may  vtbettij  diar^Easd  tlieni.  Tbe 
effect  of  any  preference  sougftt  means,  of 
Beceeatt^,  that  some  other  leaa  fortunate 
QpedUor  la  to  be  hindered  and  delayeff  In  Qie 
collection  of  his  debt  and  vp<xt  what  prin- 
ciple Uie  knowledge  of  that  fact  1^  the  pce- 
fprred  credttora,  or  the  farther  knowledge  on 
his  part  that  tfae  debtor  Intended  that  the 
tranaacUoo  abeold  have  that  effect,  shmild 
operate  to  avoid  tbe  transactlw.  ia  dlflcolt 
to  ecme^ve.  Where  the  right  of  preference, 
a»  In  tills  atate,  la  reeognlaed.  we  canncA  see 
how  It  is  posdble  for  oue  creditor,  wtao  geto 
notiilng  more  from  the  dtiMor  than  snffldent 
to  pay  off,  discharge,  or  settle  his  Just  dalms. 
to  eommlt  a  ftaad  against  the  rights  of  other 
creditors,  or  how  he  can  be  said  to  have  par- 
ticipated witb  th6  debtor  In  the  oooamlsrion 
of  a  fraud. 

The  auOiorltlea  dted  by  Qovnsel  fbr  plain- 
tiff to  Bivpart  of  their  contention  are  not 
deemed  applicable  or  controlling  where  the 
transtor,  aa  In  this  case,  waa  a  preferajce  as 
dlatlBgnlibed  txom  a  mere  pure  base,  and  for 
this  reason  we  haTs  not  comaented  on  then. 
In  this  eoaaectien,  It  la  also  Insisted  bgr  vfi- 
peUant  that  It  devtrind  npcw  Beedy  to  show 
the  good  faith  of  the  tranaactlon  between 
him  and  Wherry,  wherein  the.  farm  to  qaea- 
tlon  WHS  tnuisfeired  to  the  framer.  ^Is 
oonteutlon,  we  tbfaik,  fs  dearly  nntonaUe. 
It  bas  been  anlfimn^  held  by  the  appeltairt 
eoorlB  of  this  state  that  the  burden  of  proof 
alwnya  rests  vpon  the  party  aasalUng  tbe 
tianaaction  tor  band. 

Tbe  plaintiff  alleges  In  Us  petition  and 
aedEB  to  show  that  the  sale  waa  fraudulent, 
and  theDBfore  rold  as  to  him.  It  waa  incum- 
tient  npon  him,  ^tercfore.  to  show  that  the 
sale  aonght  to  be  inTaUdated  was  fraodn- 
lent  to  petot  of  fact  Thla  precise  ««estton 
was  before  thla  dlTlskm  lo  tbe  recent  caie 
of  Bank  t.  Worthtogton,  146  Mo.  100,  46  8. 
W.  74&,  and  there  It  was  bdd  the  burdcit  ctf 
pRTTtag  the  fraud  was  upon  the  plaintiff, 
who  alleged  Ito  existence.  Mot  Is  the  mis 
to  this  respect  to  any  wise  to  be  altered  by 
means  ot  the  faet  that  to  the  tranaaetlon 
assailed  cne  ot  the  partlea  to  It  Is  shown  to 
hare  nndertokw  to  commit  a  fraud  agatost 
tbe  right  of  the  plaintiff.  Tbe  fact  that 
Wherry  haa  fraodoleiitly  Intended,  to  this 
orareyance  of  his  proper^  to  dtfendant  to 
hinder  and  defraud  his  oOier  creditors,  among 
whom  was  Uie  plaintiff,  does  hot  ofiesttt  to 
change  the  nAe  of  erUenoe,  or  to  r^TC  the 
plaintiff  from  making  good  the  aileratlons 
of  fraud  against  the  defendant  to  connection 
with  that  transaction,  »  shift  the  bnrden 
upon  tiie  sboolderB  of  defendant  to  show 
Its  honesty  so  far  as  concerns  himself. 


These  eases  ore  not  dlstfngnl^Ue  from  tbe 
present  case  to  ito  essential  features.  It  Is 
true,  eases  may  be  found  holding  that  to  the 
ease  of  a  mere  puFchaaer  f»m  a  fraodidant 
grantor,  where  the  fraudulent  purpose  of  the 
pantOT  Is  shown.  It  then  beoomea  tocnm- 
bent  upon  tbe  purchaser  to  show  payment  of 
the  consideration  and  the  good  falUi  ct  the 
transaction;  yet  we  appniiend  that  such 
case  does  not  arise  to  the  atote  of  facto  bws 
presented,  and  for  that  reaaon  such  cases 
are  not  applicable. 

Again,  'n'henT's  stotemento  snd  admissions 
subsequent  to  the  conveyance,  to  reference  to 
the  ownership  of  the  farm.  etc.  were  clearly 
tocompetent  unless  made  to  furtherance  at 
a  oonsg^lracy  to  defraud  his  creditors.  In  or- 
der, however,  to  make  such  dedaiatlona  com- 
petent <m  tbe  grmmd  of  a  ctuiqplnMT  between 
Whenry.  Beedy,  and  the  COuMniellB  to  4e- 
fraud  the  former's  creditors,  there  most  have 
been  some  evidence,  adde  from  bis  dedsra* 
tlons,  to  estobllsh  sndi  conspiracy.  As  there 
Is  no  evidence  tesidtog  to  prove  the  ex- 
faitenoe  of  such  a  conq)lrBey  at  the  time  the 
declarations  woe  mMe.  tbe  statemento  of 
Wherry  were  the  merest  hearsay,  and  net 
admlasfble  fbr  any  purpose,  ^e  only  evi- 
dence relied  npon  to  show  such  conspiracy 
between  Beedy  and  Wherry  eoniisted  wholly 
of  the  dedarattaos  of  Wti«xy<  No  rule  Is 
better  settled  than  that  a  cmaplracy  oansMt 
he  estsUlshed  in  tfae  tet  instance  the 
dechiratlons  of  one  of  1^  svpposed  oonsplra- 
tors.  It  is  unnecessary,  therefore,  to  fur- 
ther discuss  or  advert  to  tbe  testimony  ocm* 
eemtog  the  dedarattui  of  Wheny. 

Since,  again,  the  uncontradicted  evidence 
shows  that  at  the  time  tiie  cmveyanee  was 
made  the  land  to  controversy  was  only  worth 
96^400.  snd  tost  an  Indebtedness  In  excess 
ot  the  value  of  the  land  was  paid  by  Beedy, 
It  Is  not  perceived  why  the  falluse  to  state 
to  the  deed  the  exact  amoimt  thus  paid  and 
assumed,  aa  contended  by  appellant  can 
affect  tbe  tolmess  or  good  faith  of  tbe  trans- 
action. The  mere  tact  that  the  eonstdera- 
tlm  OKprewed  to  the  deed  is  $0.7(10,  instead 
ot  tiw  exact  amount  of  the  debto  paid  and 
assumed,  ia.  under  tbe  cbrcimutances  of  this 
case,  wholly  immaterial,  as  the  debto  paid 
and  asanmed  br  Bee^  exeeeded  the  Ugbest 
salue  placed  iqion  the  farm  by  any  of  the 
wltnessss  testUytoc  to  the  case.  Zt  wouU 
seem,  tbevefore,  that  tbe  recited  ceaalder- 
atlon  In  no  wise  affected  tbe  validity  of  tiie 
transfer.  The  eqirianatlon  of  thla  transac- 
tion. BO  far  as  consideration  is  concerned.  Is 
perfectly  consistent  with  honesty  and  fair 
deaUi^T' 

It  Is  Inalsted  with  much  earnestness  by 
counsel  for  platatlff  that  the  transfer  in  «ues> 
.thm  waa  also  ffaudnl^  on  the  pait  «C 
Beedy,  as  shown  by  the  continued  possession 
ot  tbe  farm  Wherry  after  Ito  conreyanee 
to  Beedy  and  the  ObappeUs,  and  for  that  rea- 
scm  should  be  set  ssldsu  \VWle  tbe  circum- 
stance that  Wheiry  conttoued  in  possession 
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of  the  ftnn  fnmi  1886  to  1802,  a  period  of 
about  six  yeara,  unexplained,  might  tend  to 
show  that  the  defendants  were  not  In  good 
faith,  the  explanation  and  the  reasons  given 
therefor  by  both  Wben-y  and  Beedy  seem 
fair  and  satlsftictory.  lliey  testified  that 
Wherry  paid  an  annual  rental  of  9500  a  year, 
besides  keeping  up  the  fences  and  repairs. 
Beedy  testified  that  he  applied  the  rents  so 
received  In  payment  of  taxes,  and  interest 
on  the  McFadden  Judgment  and  mortgage, 
and  the  bank's  note.  Under  the  tocts  as  nar- 
rated by  the  witnesses,  the  circuit  court  was 
amply  warranted  in  finding  that  Wherry's 
possession  was  that  of  a  mere  renter,  and 
therefore  not  fraudulent 

It  Is  also  contended  that  the  assessment 
lists  of  1889  and  1891  show  that  Wherry  was 
the  real  owner  of  the  farm.  G.  Q,  Valen- 
tine, the  former  assessor,  testified  that  these 
lists  were  In  the  handwriting  of  Bowen,  his 
deputy  assessor,  and  Wherry  testified  that 
the  assessment  lists  were  handed  to  him  by 
the  deputy  already  filled  out,  and  he  Just 
signed  them,  without  knowing  that  the  farm 
was  embraced  therein,  and  we  think  the 
court  below  was  Justified  In  finding  that 
When7  signed  the  assessment  lists  under  a 
mlsapprebensltm,  as  explained  by  him,  es- 
pecially as  the  oiteontradicted  evidence 
tiiowB  that  Beedy  paid  the  taxes  for  this  and 
nbeequent  years. 

It  Is  next  contended  that  there  was  fraud 
and  collusion  between  Wherry  and  Beedy 
In  withholding  the  deed  from  record.  Bank 
V.  Doran,  10»  Mo.  40,  18  S.  W.  836,  and  Bank 
r.  Buck.  Vja  Mo.  141,  27  S.  W.  341,  are  a 
type  of  the  cases  relied  on  by  counsel  In  sup- 
port of  this  contention.  While  the  deed  was 
executed  on  Novemlwr  S,  1886,  and  was  not 
recorded  at  Warrensburg  until  November 
12tb  following,  there  Is  no  evidence  what- 
ever of  any  agreement  or  understanding  to 
withhold  the  deed  from  record.  The  delay 
In  recording  the  deed  seems  to  have  been 
occasioned  by  a  mere  oversight  or  neglect 
on  Beedy's  part  ud  not  the  result  of  any 
fraudnlent  purpose  or  c<^n8ive  understanding 
with  Wherry.  There  were  no  circumstances 
In  connection  with  the  failure  to  file  the  deed 
tot  record  from  which  fraud  can  be  Inferred. 
The  rule  annoonced  In  Bank  v.  Doran,  supra, 
and  kindred  cases  to  the  same  effect,  cited 
by  the  plaintiff,  Is  Inapplicable  here.  The 
facts  of  the  case  at  bar  clearly  distinguish  It 
from  those  cases.  In  those  cases  it  was  held 
that  an  agreement  by  a  mortgagee  to  with- 
hold his  mortg^  from  record  Is  a  fraud 
upon  subseqnent  creditors.  In  the  Buck 
Case  there  was  an  express  agreement  that 
the  mortgage,  which  was  in  the  form  of  an 
absolute  deed,  should  not  be  filed  for  record, 
and  that  the  existence  thereof  should  be  con- 
cealed, whereby  the  mortgagors  were  enabled 
to  olitaln  credit  from  the  plaintiff  in  that 
case  for  a  large  sum  of  money.  But  no  such 
facta  appear  In  this  record.  These  cases 
come  nndw  review  in  Bank  t.  Bohrer,  138 


Mo.  869,  39  S.  W.  1047,  when  It  was  held  that 
the  mere  withholding  of  a  deed  from  record 
was  not  evidence  of  fraud.  The  court  said: 
"It  has  always  beea  held  in  this  state  that 
the  title  of  a  bona  fide  purchaser  or  mort- 
gagee under  a  deed  or  mortgage  not  re- 
corded is  good  against  creditors  at  large,  and 
is  also  good  against  sales  under  Judgments 
and  executions.  If  the  deed  or  mortgage  is 
duly  recorded  before  such  sales."  There  is 
no  evidence  in  this  record  which  shown 
knowledge  on  the  part  of  Beedy  tbat  Wherry 
was  obtaining  credit  on  the  faith  of  his 
ownership  of  the  farm,  or  that  the  plaintiff 
in  fact  gave  to  him  any  credit  whatever 
after  the  eiecution  of  his  deed  to  Beedy  and 
the  Ghapp^s.  It  la  too  clear  for  fnrtlkw 
discussion  that  the  delay  In  recording  the 
deed,  under  the  circumstances  disclosed  by 
this  record,  in  no  wise  misled  the  ^alntlff, 
or  affected  the  rlg^its  of  any  Judgment  cred- 
itors of  Wherry,  l^e  court  below,  with  the 
testifying  pMrsonaiity  of  tbe  witnesses  before 
it  and  better  opportunities  for  arriving  at  a 
correct  conclusion  upon  the  evidence  tlian 
we  have,  found  nothing  In  the  case  to  mili- 
tate against  the  good  faith  of  Beedy,  or  from 
which  his  participation  In  the  fraudulent  pur- 
pose of  Wherry  can  be  Inferred;  and  we  are 
disposed  to  adopt  that  finding,  especially  as 
such  finding  Is  entirely  Justified  by  taie  evi- 
dence. Even  though  Beedy's  fraudul^t  par- 
ticipation In  the  transfwwas  In  some  manner 
sustained  by  the  evidence,  the  plaintiff  vnts 
guilty  of  such  laches  In  asserting  his  liffbts 
as  to  preclude  a  recovery. 

This  suit  was  not  begun  nntll  Octot»er, 
180S,  nearly  nine  years  after  the  execution 
ot  the  deed  in  question,  during  which  time 
the  plaintiff  lived  In  the  vicinity,  and  knew 
that  Beedy  was  claiming  to  own  the  farm 
under  such  deed,  which  he  claims  to  have 
known  all  the  time  was  a  fraud,  and  never 
took  any  st^  to  assert  his  rights,  until  tlie 
construction  of  a  railroad  near  this  land 
Mihanced  Its  value  to  $10,000.  This  conduct 
on  tiie  part  of  the  plaintiff.  In  connection  with 
other  facts  and  circumstances  shown  by  the 
record,  effectually  preclude  him  from  relief 
In  a  court  of  equity.  Where,  as  In  thto  case, 
a  party  has  slc^  upon  his  rights  for  the  pe- 
riod of  nine  years,  with  knowledge  of  the 
fraudulent  character  of  the  deed  sought  to 
be  Invalidated,  and  allowed  the  opposite  party 
to  expend  his  money,  or  waits  until  the 
lands  have  greatly  increased  in  value,  either 
from  such  expenditure  or  otlierwlBe,  a  court 
ot  equity  might  properly  refuse  to  Interfere 
although  the  statute  ot  limltatlous  has  not 
mn.  Kelly  v.  Hurt,  74  Mo.  S65;  Bliss  v. 
Prlobard,  67  Mo.  187;  Moreman  v.  Talbott. 
B&  Mo.  307;  I^drum  v.  Bank,  63  Mo.  S6: 
Hatcher  v.  Hatcher,  189  Mo.  614,  80  &  W. 
4T9.  Vor  the  foregoing  conatdmtiana,  the 
judgment  of  the  circuit  court  wHl  be  afllrmed. 

BRACE,  P.  J.,  and  VAIjLIANT,  J.,  concnr; 
MARSHALL,  J.,  absent 
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8TATB  ex  NUNNBUDB.  Ooonty  Onllector, 
T.  HOBTON  LAND  ft  LUMBER  CO.  et  >I. 

(Sapremc  Conrt  ot  Mlssoori,  DivMon  Mo.  1. 
March  29,  1901.) 

TAXATION  —  MANTJFACT0RBR8  —  UOBNSB  — 
STATBllENT  OF  PEOPJPBTT  —  FAILORE  TO 
HAKS— BOND— BRSACH— DAHAGBa  —  ACTION 
— DEPBINSES— PLBADINO— 8DFFICIBNCY— BVI- 
DBNCB— INSTRUCTIONS. 

1.  Rev.  St  1889,  H  6681.  6897.  reqaire  all 
mftnnfactnrera  to  be  Ucenaed  and  taxed  on  all 

raw  materials,  finished  product,  and  machm- 
ery;  to  give  a  bond  for  the  payment  ot  such 
tax:  and  file  on  the  first  Monday  in  June  in 
each  year  a  Btatement  ^  the  greatest  agur^ 
gate  amount  of  raw  material  and  finished 
product  on  hand  between  the  first  Monday  in 
March  and  the  first  Monday  in  June  of  the 
then  current  year,  as  well  as  all  machinery. 
Sections  tiOOC,  (i907,  provide  that  the  bond  of 
every  person  or  firm  failing  to  file  such  state- 
ment shall  be  deemed  forfeited,  and  judgment 
be  rendered  against  it  for  three  times  the 
umuunt  of  revenue  due  for  the  year,  and  costs. 
An  action  was  commenced  on  such  a  bond,  the 
petition  alleging  failure  to  file  the  statement 
required  on  the  first  Monday  in  Jane,  1696,  and 
that  the  taxes  for  the  year  1806  on  the  valua- 
tion of  defendant's  raw  materials,  finished 
products,  and  machinery  were  a  certain 
amount,  and  praying  judgment  for  three  times 
that  amount.  Held  proper  to  overrule  defend- 
ant's objection  to  the  introduction  of  testi- 
mony on  the  ground  that  no  cause  of  action 
was  stated,  because  the  bond  sued  on  covered 
taxes  to  accrue  durinR  the  tax  year  beginning 
June  1,  1896,  since  the  action  was  not  for 
taxes  or  for  damages  for  failure  to  pay  taxes. 

2.  It  was  not  error  to  admit  evidence  of  the 
value  of  defendant's  raw  material  and  finish- 
ed products  on  hand  on  any  day  between  the 
first  Monday  in  March  and  the  first  Monday  in 
June,  1806»  and  of  the  machinery  used  in  the 
bnsiuesB  or  owned  on  the  Ist  day  of  June, 
1896. 

3.  The  bond  of  defendant,  duly  executed  aud 
deliv«-ed  to  the  collector,  was  sufficient  evi- 
dence to  prove  that  the  license  was  delivered 
to  it. 

4.  The  evidence  having  tended  to  prove  all 
the  material  allegations  of  the  petition,  it  was 
not  error  to  refuse  defendant's  dedaration  of 
law  that  the  court  sitting  ns  a  jury  declares 
that  under  the  law  and  the  evidence  the  find- 
ing must  be  for  defendant. 

o.  It  was  not  error  to  refuse  defendant's  dec- 
laration that  it  was  not  liable  if  it  was  not  en- 
gaged in  the  business  of  manufacturing,  but 
had  its  property  all  levied  on  and  sold  under 
an  execution  pnor  to  the  1st  day  of  June,  1896; 
no  such  issue  t>eing  presented  by  the  pleadings. 

0.  The  fact  that  defendnnt's  property  had 
fhnnged  hands  before  the  l!<t  of  June,  ISOG. 
would  be  no  defense  in  an  action  to  recover 
damages  for  its  neglect  to  file  the  statement 
required  by  law. 

Appeal  from  circuit  court,  Ripley  county; 
John  G.  Wear,  Judfre. 

Action  by  the  state  on  a  bond,  on  the  rela- 
tion of  John  H.  Niiunelee,  collector  of  Ripley 
county,  against  the  Horton  Land  &  Lumber 
Company  and  others.  From  a  Judgment  In 
favor  of  plaintlfiT,  defendants  appeal.  Af- 
firmed. 

J.  C.  Sheppard,  for  appellants.  Geo.  W. 
Crowder,  for  respondent. 

BRACK.  P.  J.  By  statute  It  Is  piovlded 
that  "all  manufacturers  In  this  state  shall 


be  licensed  and  taxed  on  all  raw  material  and 
flnlahed  product,  as  veil  as  all  the  toots, 
ma<^ln^  and  qipHancea  need  hj  them.  In 
the  same  manner  aa  la  or  may  be  xffovlded 
by  law  for  taxing  and  llcoislng  merchants." 
Rev.  St  1880,  |  6821.  And  by  section  6887 
Of  that  revlelon  It  is  proTlded  that  "any  per- 
son, or  copartnership  ot  pnsona  allying  for 
a  license  to  vend  merchandise  shall  before 
he  or  they  shall  receive  such  license,  execvte 
a  bond  to  the  state  with  two  or  more  good 
and  sufficient  sureties,  who  shall  be  freehold- 
ers at  the  -time,  conditioned  that  he  or  they 
will  on  or  bef<we  the  first  day  oi  Norember 
next  following  pay  to  the  collector  of  the 
proper  cotmty  the  tax  due  upon  such  license, 
which  bond  shall  be  approTcd  by  the  col- 
lector and  his  approval  Indorsed  thereon.!* 
And  by  the  next  sectton  the  form  ot  the  bond 
Is  inrescrlbed.  The  defMidants,  In  pursuance 
of  these  statutory  {HrovlslonB.  and  In  the  form 
prescribed,  executed  and  delivered  to  the  col- 
lector tiielr  bond,  as  follows: 

"Manufacturer's  License  Bond.  Know  lUl 
men  by  these  presents  that  we,  the  HiHton 
Land  and  Lumber  Oompany,  as  principal, 
and  L.  A.  Kelsey  and  W.  H.  Horton,  as  secu- 
rity, freeholders  of  the  county  of  Ripley,  are 
held  and  firmly  bound  unto  the '  state  of 
Missouri  for  the  payment  on  the  first  day 
of  November  next  to  the  said  collector  of 
said  county,  of  all  taxea  which  may  then  be 
due  from  the  principal  In  thl^  bond  for  the 
twelve  months  ending  the  above-mentioned 
date  upon  th^  license  as  manufacturers,  and 
In  default  of  such  payment  to  pay  all  dam- 
ages and  costs  which  may  be  adjudged 
against  them  by  law.  Given  under  our 
hands  this  eth  day  of  December,  189S.  Hor^ 
ton  Land  and  Lumber  Company,  1.  D.  Bell, 
Sec'y.   I^wlB  A.  Kelsey.  W.  H.  Horton. 

"Approved  the  9th  day  of  Dec.,  189fi.  J.  H. 
Nunnelee,  Collector  ot  Ripley  County." 

The  statute  further  provides  that  on  the 
first  Monday  In  June  In  each  year  manufac- 
turers shall  file  separately  tbtir  sworn  state* 
ment  ot  the  greatest  aggregate  amount  of 
raw  material  and  finished  products  which 
they  may  have  on  hand  between  the  first 
Monday  In  March  and  the  first  Monday  In 
June  of  the  then  current  year  on  any  one  day 
between  said  times,  as  well  as  the  tools, 
machinery,  and  appliances  used  In  conduct- 
ing  their  business  or  owned  by  them  on  the 
first  day  of  June  of  each  year.  Rev.  St  1880, 
I  6821.  It  Is  then  made  the  duty  of  the  coun- 
ty clerk  to  enter  an  abstract  of  such  state- 
ments In  a  book,  tbe  amount  of  each  state- 
ment and  the  amount  of  each  kind  of  taxes 
levied  thereon,  and  on  or  before  the  1st  day 
of  October  to  make  out  and  deliver  to  the 
collector  a  copy  of  snch  abstract,  taking  his 
receipt  therefor,  and  charging  the  collector 
with  the  amount  of  such  taxea  Rev.  St. 
1880.  I  6809.  The  law  then  provides  that 
every  person  to  whom  such  license  shall  have 
been  granted  "who  has  filed  a  correct  state- 
ment as  herein  required,  and  failed  to  pay 
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tk»  imoimt  of  revcDoe  so  owing,  to  the  col- 
lector of  the  proper  county,  •halt  be  deemed 
to  Iiave  forfeited  the  bond  giTsn  by  blm  or 
tbem  In  virtue  hereof,  and  Judgment  shall 
b«  rendtred  for  (be  pislntur  in  damages,  for 
donUe  the  amount  of  sudi  roTenoe  and 
costs"  (Rev.  St.  1889,  fi  6004);  and  tbat 
"every  auch  person  or  copartnersbfp  of  per- 
sons who  shall  fail  to  file  such  statement  at 
the  time  and  In  the  manner  required  shall  be 
deemed  to  have  fwfetted  the  bond  given  by 
bim  or  them.  In  virtue  of  this  chapter,  and 
Judgment  shall  be  rendered  for  the  plaintiff 
ia  damages  for  three  times  the  amount  of 
revenue  which  shall  be  found  to  be  due  for 
the  year  and  costs"  (section  090!^;  *^hat  up- 
on forfeiture  of  any  bond  as  provided  it  shall 
be  the  duty  of  the  collector  of  the  proper 
comity  to  Institute  suit  without  detay  by 
some  attorney  to  be  selected  by  him,  upon 
tbe  bond  forfeited  against  the  principal  and 
all  sureties,  Jointly  or  severally,  as  may  be 
deemed  advisable;  and  the  court  tn  which 
the  Jud^ent  shall  be  rendered.  If  Judgment 
shall  be^  for  the  plaintiff,  shall  tax  as  costs  In 
the  case,  to  be  paid  as  other  costs,  a  reascm- 
4iMs  tee  hi  favor  of  the  attorn^  proseeotiiiK 
the  action"  (section  6007). 

This  Is  an  action  by  the  collector  on  the 
bond  slorcsald  for  damages  under  section 
8806,  the  plaintiff  charging  In  his  petition 
that  the  defendant  the  safd  Horton  Land  A 
Lumber  Company  obtained  a  manufacturer's 
license  on  the  6th  of  December,  1895;  that  ft 
-was  a  corporation  engaged  In  the  bmfness  of 
.manufacturtng  lumber  during  the  months 
■of  March,  April,  and  Uay,  1886;  tbat  the  de- 
fendants executed  and  delivered  the  bond 
aforesaid;  that  said  lunber  company  failed 
to  flle  the  statement  required  by  statute  as 
aforesaid;  that  "the  greatest  amount  of  the 
raw  materials  and  finished  products  which 
said  deCespdant  the  Horton  l4ind  A  Lumber 
Company  had  on  hand  at  any  one  time  be- 
tween the  first  Monday  In  March  and  the 
ilrst  Monday  In  June,  1886,  vras  of  the  vahie 
of  $25,000,  and  that  the  tools,  machinery,  and 
appliances  used  In  conducting  its  said  busi- 
ness by  It  OS  the  first  Monday  In  June,  1896, 
amounted  In  valuation  to  $24,872.35,  and  al- 
together in  the  aggregate  amounted  to  ^9.- 
872.35  In  valuation  of  the  raw  material,  fin- 
ished products,  and  tools,  machinery,  and  ap- 
pliances. And  plaintiff  further  states  l^at 
•on  said  greatest  and  aggregate  amount  In 
valuation  there  became  due  to  the  state  of 
Missouri  taxes  In  the  following  sums,  at  the 
Ifrwful  and  eetaMIshed  rate  of  taxadoa  from 
the  said  defendant  the  Horton  Land  it  Lum- 
ber Company,  namely: 

Tear  1890.  State  revenue  tax  ....  |  74  81 

*<      "     Sttate  Interert  tax   40  87 

*•     County  revenue  tax   24«  87 

"      "    School  tax   3IU  07 

Interest  since  January  1,  1897   14  76 

1762  H8 

— Atl  of  which  taxes  remain  doe  and  uupald, 
a*>  fully  as  set  forth  In  an  Itemized  tax  bin 


under  the  hand  of  said  Ciollector  Nunneltf 
herewith  tied.  WberaCoie  the  plaintiff  stat* 
that  the  state  of  Missouri  Is  damsged  by  the 
said  failure  of  the  said  defendant  the  Hw- 
ton  Land  &  Lumber  Company  to  pay  said 
taxes  to  the  amount  thereof.  $7S2.88,  and 
plalntftt  prays  Judgownt  against  said  HortcMi 
Land  &  Lumber  Company,  and  Its  secorl- 
tles  on  Its  said  bond,  Lewis  A.  Kelsey  and 
W.  H.  Horton,  for  three  times  the  amount  of 
said  revenue  so  due  and  unpaid,  to  wit.  |2.- 
^.64,  according  to  the  statute  made  and 
provided  for  such  coses;  and  also  for  the 
allowance  to  the  plaintiff's  attorney  of  flOO 
as  attorney's  fees  In  this  case,  according  to 
said  statute."  The  answer  was  a  general  de- 
nial. ■  The  case  was  tried  by  the  court  with- 
out a  Jury. 

1.  At  the  trial  the  defendants  objected  to 
the  Introduction  of  any  evidence  on  the 
ground  that  the  petition  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action. 
The  overruling  of  tills  objection  Is  assigned 
as  error,  the  point  made  being  "tbat  the  pe- 
tition states  that  the  defendant  the  Horttm 
Land  ft  Lumber  Company  was  engaged  as  a 
manufacturer  during  the  months  of  March, 
April,  and  May,  m&G,  when  the  bond  sued 
on  covered  taxes  which  were  to  aecme,  tf  at 
all,  during  the  tax  year  beginning  June  1. 
1890.  This,  as  well  as  other  points  ooade  for 
reversal,  are  founded  upcai  a  misconception 
of  the  nature  of  the  action.  This  Is  not  an 
action  for  the  recovery  of  the  taxes  of  1806. 
nor  fov  the  recovery  of  damages,  under  sec- 
tion 600^  for  failure  to  pay  the  amount  of 
the  taxes  for  that  year,  levied  In  accord- 
ance with  a  correct  statement  filed  by  the 
lumber  company  as  required  by  law,  but  for 
damages  under  section  6805i,  for  the  failure 
of  the  lumber  company  to  file  the  statement 
requli-ed  by  law,  whereby  such  taxes  might 
have  been  assessed,  levied,  and  collected  In 
the  manner  provided  by  law.  TTie  character 
of  the  action  Is  determined  by  the  facts  stat- 
ed in  bhe  petition,  and  not  by  the  prayer  for 
relief.  The  bond  covered  not  only  damages 
under  section  flOW.  for  failure  to  pay  such 
taxes  when  so  sssessed  and  levied,  but  also 
damages  under  section  6905,  for  failure  to 
file  the  proper  statement  whereby  they  might 
have  been  so  assessed,  levied,  and  collected. 
Hence  the  court  committed  no  error  In  over- 
rullug  defendants*  objection  to  the  Introdoc- 
tlonof  evldencelnsupport  of  the  petition,  and 
committed  no  error  tn  admitting  evidence 
tending  to  prove  the  value  of  raw  material 
and  finished  products  on  band  on  any  one 
day  between  the  first  Monday  in  March  and 
the  first  Monday  In  June.  1896.  and  of  the 
tools,  machinery,  and  appliances  used  In  con- 
ducting their  busiuess,  or  owned  by  them,  on 
the  1st  day  of  June,  1896. 

2.  At  the  close  of  the  evidence  the  defend- 
ants asked  the  court  to  declare  the  tow  «f 
the  case  as  follows;  "(1)  The  court,  sitting 
as  a  Jury,  declares  the  Biw  to  be  tkvt  mder 
the  law  and  ttie  evtdeace  la  fMs  case  tke 
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flndtny  mnit  be  for  the  defendants.  ^  The 
court  farther  declares  the  law  to  be  that  If 
It  believes  and  finds  from  the  evidence  that 
tlie  defendant  the  Horton  Land  &  Lumber 
Company  was  not  engaged  In  the  business  of 
manufactorlng',  but  had  its  property  all  lev- 
ied upon  and  sold  under  an  execution  sale 
prior  to  the  1st  day  of  June,  1896,  then  the 
flndlng  should  be  for  the  defendants."  The 
court  refused  to  so  declare,  and  this  refusal 
is  assigned  as  error.  The  evidence  tended  to 
prove  all  the  material  allegations  of  the  peti- 
tion, and,  if  the  delivery  of  the  license  to 
the  lumber  company  be  deemed  a  material 
all^^tion,  the  bond  it^f.  duly  executed  and 
dtiivered  by  the  defendants  to  the  collector, 
WAS  snfifclent  evidence  of  that  fact;  so  there 
was  no  failore  of  proof,  and  the  court  com- 
mitted no  error  In  refusing  defoidants'  dec- 
laration No.  1. 

3.  Defendants'  declaration  No.  2  1b  not 
predicated  on  any  Issue  made  by  the  plead- 
ingi,  and  was  evidently  drawn  on  the  mis- 
conception of  the  nature  of  tlie  action  to 
which  we  have  referred.  Issues  cannot  be 
tntdered  by  the  evidence  In  a  case,  and,  if 
they  could,  the  fact  that  the  defendant's 
property  had  changed  hands  before  the  1st 
of  June,  1890,  If  such  was  the  fact,— of  which 
there  was  sl^ht  evidence  brought  out  on  a 
recross-fixaminatioa  of  one  of  plaintiffs  wit- 
nesses,—afforded  no  defense  for  defendant's 
neglect  to  file  the  statement  re<|uli%d  by  law. 
to  recover  damages  for  which  this  action  was 
brought  under  the  statute,  and  not  for  taxes 
on  property  of  the  defendant  for  the  fiscal 
year  beginning  June  1, 1898,  nor  for  damages 
for  nonpayment  of  such  taxes.  The  coart 
found  the  Issues  for  the  plaintiff,  and  ren- 
dered judgment  in  his  favor  against  the  de- 
fendants for  the  sum  of  9750.6ft  and  costs 
end  for  97B  attorney's  fee.  We  find  no  error 
ot  which  defendants  can  complain,  and  the 
judgment  of  the  circuit  court  will  be  affirm- 
ed. All  coiMur.  fiS!C|it  MARSHALL,  J.,  ab- 
sent 


KAMBAB  OITT  S.  R  RY.  00.  ▼.  UcBLROY. 
(Baprene  Ooart  of  HlsKHirl,  Diviidm  No.  1. 

March  29.  1901.) 
BMENHHT  DOMAIN  —  lUJLllOADS  —  RIGHT  OF 
WAT  —  INSTRUCnOHB  —  BEA88BSSHBNT  OP 
DAMAOBS—BVIDENCB— REPORT  OP  COMMIS- 
SIONERS—APPBAL— REVIEW— ARGUMENT  OP 
COUNSSL-COHMBNTS  ON  ETIDBNCB. 
1.  Id  condemDatlov  proceedlogt,  by  a  railroad 
the  cooipanj  claimed  that  defendant's  land  not 
approttnated  waa  bencBted  by  switch  coaaec- 
tion.    The  court  charged  that  the  fact  that 
other  abutting  railroad  lands  were  afforded  sim- 
ilar switch  connection  did  not  prerent  the  jury 
from  cooBldering  soch  conttections  as  of  pe- 
coliar  benefit  to  defendant's  landa.  and.  If  the 
imy  believed,  after  allowing  the  value  of  the 
land  taken,  and  the  pecnllar  benefit!  to  that 
remainhig,  that  tin  vahie  of  the  land  not  taken 
was  aa  great  with  the  railroad  as  the  whole 
tract  was  without  the  railroad,  they  should  al- 
low no  damages,    ffeld.  that  It  was  uot  error 
to  raCuss  t«  charge  that,  it  the  J»y  beliend 


that  defenda&tfs  land  had  beNi  enhanoed  la 
valne  by  the  railroad  so  aa  to  make  switf:h  con- 
nections  possible,  such  iiacrease  was  a  benefit 
to  be  deducted  from  any  damages  otherwise 
sustained,  and  that  the  phrase  "peculiar  beii»- 
fits"  meant  any  increase  In  the  -value  of  dtfwd- 
ont'a  laad  caused  by  the  constructioa  of  the 
railroad:  since  the  instructions  refused  were, 
In  effect,  a  reiteration  of  those  giyen. 

2.  In  a  proceeding  before  a  jury  to  ftassess 
damages  awarded  by  cootmisrioners  for  the  coa- 
demnation  of  lands  by  a  railroad  company, 
where  the  amount  awarded  by  the  commission- 
ers had  been  paid,  and  possession  taken,  it  wst 
not  error  to  admit  the  report  of  the  oommis- 
aiooers  in  evidence  when  the  jury  wen  instruct- 
ed that  they  should  not  allow  the  amount 
awarded  by  the  commissIonerB  to  infiuence  their 
Judgment  as  to  the  measure  of  damages,  since 
it  was  necessary  for  the  jury  to  know  the 
amount  of  the  commlssloDers'  award  in  order 
that  credit  might  be  given  plaintiff  for  the 
amount  paid,  and  interest  might  be  awarded  de- 
fendant for  the  excess  in  case  the  damacn 
found  by  the  jury  should  exceed  those  awarded 
by  the  oommlasionera. 

S.  Where  Improper  remarks  of  counsel  to  the 
jury  are  made  the  tnsis  of  an  application  for  a 
new  trial,  bnt  are  not  made  a  part  of  the  rec- 
ord otherwise  tlian  by  reference  in  afiidavita 
filed  to  8Up[K>rt  the  motioD,  which  is  opposed 
by  counter  affidavits  by  the  counsel  alleged  to 
have  made  the  improper  statements,  dcnytnc 
that  he  made  them,  the  trial  judge  has  had 
such  superior  opportunities  for  observation  and 
knowledge  concemiug  the  disputed  Facts  that 
the  appellate  court  will  consider  itself  bound 
by  the  decisiou  ot  the  trial  court  in  denytng 
the  motion  for  a  new  trial. 

Error  to  circuit  court,  Jackson  county;  3. 
H.  Slover,  Judge. 

Condemnation  proceeding  by  the  Kansas 
OKy  Sobnrban  Belt  Railway  Company 
against  Hugh  L.  McBlroy.  From  a  Judg- 
ment awarding  defendant  damages,  plaintiff 
brings  error.  Affirmed. 

Lathrop,  Morrow,  Fox  A  Mo«Mre,  for  plain- 
tiff in  wror.  Holmes  A  Peny,  tot  defendant 
In  error. 

ItOBINSON.  J.  Thta  proceeding  was  Insti- 
tnted  by  plaintiff  to  condemn  a  strip  of  land 
86  feet  wide  for  its  railroad  throogh  four  lots 
in  Kanns  Otty  owned  by  defendant.  The 
condemnation  commissioners  appointed  by 
the  court  filed  their  report  assessing  the  sum 
of  f8,000  as  damages  to  the  defmdRnt  Me- 
Blroy.  the  owner  of  the  lots,  to  which  repMt 
both  the  plaintiff  and  defendant  duly  filed 
exceptions.  A  trial  by  a  jnry  whs  had  in  the 
circuit  court  In  April,  1896,  which  again  re- 
sulted la  a  verdict  assessing  defendant's 
damages  at  16,000.  To  reverse  the  jadgniMft 
entered  upon  that  verdict  plaintiff  has  sued 
out  a  writ  of  error  from  this  coort. 

Although  numerous  formal  assignments  of 
errors  .have  been  made,  the  brief  filed  by 
counsel  for  plaintiff  in  error  shows  that  all 
have  been  abandoned  except  the  two  folkrw- 
Ing:  First,  "the  court  erred  in  refusing  to  In- 
struct that  benefits  to  the  property  In  contro- 
versy by  reason  of  Bwtt<*  facilities  were 
apedal  benefits";  and,  second,  '*the  cowt  err- 
ed la  admlttii^  in  evidence  the  report  of  the 
condemnatioa  commiasloaen,  and  in  permh- 
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ttnc  00111U16I  to  comment  i^on  It  In  his  <do»- 
tng  argument  to  tbe  Jary."  Plaintiff's  first 
assignment  of  error  Is  bated  upcm  the  action 
of  tbe  trial  court  In  refusing  to  glre  ingtmc- 
tlons  numbered  8  and  9  asked  by  It  at  tbe 
dose  of  tbe  testimony,  a  copy  of  whlcb  is 
bere  Inserted:  "No.  9.  If  the  Jury  believes 
from  the  evidence  that  all  or  any  portion  of 
HcBlroy*8  lands  between  Uain  and  Delaware 
streets  have  been  enhanced  In  fbelr  market 
valoe  by  reason  of  abutting  nptm  tbe  railroad 
as  buUt  so  as  to  make  it  possible  to  ran 
switch  tracks  from  the  railroad  to  different 
portions  of  his  lands  without  crossing  tbe 
lands  of  other  people,  then  Ba<^  enhance- 
ment In  the  maiiEet  value  la  a  peculiar  bene- 
flt,  whldi  should  be  deducted  from  any  dam- 
ages which  he  might  otherwise  have  sus- 
tained." "No.  a  The  court  Instructs  tbe  Jury 
that  the  phrase  *pecnllar  beneflts,'  as  used  in 
these  instructions,  means  any  enhancement 
of  or  increase  In  the  market  value  of  McBl- 
roy's  lands,  or  any  part  of  them,  by  reason 
of  the  location,  constmctlon,  aiul  operation 
ol  the  railroad  over  them  as  It  Is  located, 
which  is  not  shared  by  other  lands  in  that 
vldnlty  which  are  not  touched  by  the  rail- 
road." "While  the  Instructlona,  within  and 
ct  themselves,  announce  no  Improper  rule  of 
law  that  would  make  them  tta  that  reason 
objectlonalde,  several  other  instructions  were 
given  to  the  jnry  declaring  the  law  annovnc- 
ed  therein  In  substantial  terms;  and  these  In- 
structions, If  given,  would  have  been  but  the 
merest  repetition  of  the  same  legal  proposi- 
tion, tending  their  relteratlcHi  to  confme, 
rather  than  to  assist,  the  Jury  In  detennlnli^ 
the  real  Issues  Involved.  The  court,  at  plain- 
tiff's Instance,  gave  instructlona  S,  4,  5,  7, 
and  11  below,  which  explain  themaelves,  and 
make  further  comment  upon  them  nnneces- 
sary:  "<3)  The  court  Instructs  the  Jury  that 
tbe  fact  that  tsfhec  lands  abutting  on  tills  rail- 
road may  be  afforded  the  same  or  similar  op- 
portunities (tf  switch  connectUHi  as  are  af- 
fnded  to  tbe  lands  of  McBlroy  does  not  In 
law  prevent  the  Jury  from  considering,  in 
connection  with  all  the  other  facts  and  dr- 
cnmatances  in  evidence,  such  opportunities 
tor  switoh  connections  aa  ct  peculiar  benefit 
to  HcBlroy's  lands.  If  In  fact  they  increased 
tbe  market  value  of  his  lands,  or  any  part  vt 
fliem.  (4)  If  the  Jury  find  from  the  evld«ice 
that  the  McBlroy  bnds  did  not  abut  on  Sec- 
ond street,  and  that  a  switch  track  could  not 
be  built  to  bis  lands  from  Second  street  with- 
out crossing  lands  belonging  to  some  other 
person  or  pmons,  then  tbe  Jury  must  con- 
sider that  hla  said  lands  ffld  not  have  any 
switch  prlvll^s  from  the  railroad  oa  Second 
street  (S)  In  determining  whether  or  not 
the  lands  of  McBlroy  not  taken  by  the  r^t 
ct  way  ran  make  switch  connectlcms  with 
the  railroad,  the  jury  should  not  eonflne 
themselves  to  the  present  grade  or  elevation 
of  the  ^operty,  but  should  consider  It  at  any 
other  grade  or  elevation  to  wblcb  It  is  rea- 
sonably susceptible  of  being  reduced."  "(7) 


The  court  Instructs  tbe  Jury  that  It,  after 
making  due  allowance  tor  tbe  value  of  tbe 
land  taken,  and  after  deducting  Ousetnm 
tbe  said  peculiar  ben^ti,  if  any,  tbey  believe 
that  the  market  value  at  tbe  land  not  tmken 
was  as  great  with  the  imilroad  there  as  tiw 
whole  tract  was  without  the  xaHroad.  thai 
the  defmdant,  McEIroy,  is  not  entitled  to 
any  damages,  and  the  Jury  should  not  allow 
any."  "(11)  It  the  Jury  find  that  the  pecu- 
liar ben^ts,  if  any.  to  this  property,  eqaal  or 
exceed  tbe  value  of  the  land  tskm.  and  the 
damage.  If  any,  to  that  not  taken,  thai  tbdr 
verdict  should  be  In  tbe  following  fbrmr  "We. 
the  Jury,  find  that  the  defendant,  McElioy.  Is 
not  damaged  by  reaaon  ct  the  location,  con- 
struction, and  (^ration  ct  the  railroad  over 
his  lands,  and  we  aaaeas  no  damages  in  bis 
favor  on  account  tbereof .  -  ,  Fore- 
man.* "  In  view  of  the  evidence  in  the  case, 
and  the  general  ouidnct  of  the  triaU  the  In- 
structions, as  given,  were  not  possible  of  mla- 
omstmctlon,  and  no  good  result  would  have 
been  subserved  from  the  further  Instructing 
ot  the  Jury  as  to  the  meaning  of  the  j^rase 
"benefits,"  of  that  "switdi  facIUtiea"  afford- 
ed to  defendant's  land  by  the  conatmction  ct 
plaintiff's  railroad,  wh«eby  it  was  Increased 
In  value,  should  be  ccmsldexed  aa  special 
benefits.  ''Switch  facilities"  constttnted  the 
only  claim  of  peculiar  benefit  suggeeted  in 
the  evidence  or  by  the  record.  In  no  other 
particular  was  it  suggested  tliat  d^eodantfs 
lands  not  taken  were  benefited  by  the  plain- 
tiff's railroad  running  through  It.  In  bet 
whenever  tbe  word  "benefit"  was  used^  It 
could  not  have  been  understood  by  the  Jnry 
aa  referring  to  anything  othw  tlian  to 
"switch  tedlities."  The  luBtrucUiHia,  aa 
given,  when  takoi  together,  and  omsldered 
In  the  light  of  ttie  facts  at  the  case,  declare 
the  law  for  plaintiff  as  favorable  as  ft  had 
the  rifl^t  to  ask.  They  correctly  d^ne  pe- 
culiar ben^ts,  and  anthi^Ee  the  Jnry  to  con- 
alder  any  switch  facOItiea  afforded  by  tbe 
railroad  over  defendanfa  property  as  "pecu- 
liar benefits**;  and.  as  s^d  before,  no  eapedal 
good  to  plaintiff  could  reasonably  have  heen 
anticipated  from  a  r^titlon  of  the  same 
legal  iwopodtiona,  clothed  In  the  new  form 
of  the  refoaed  instruetl(ms  nnmbered  8  and 
9  asked  by  plaintiff.  This  court  has  repeat- 
edly held  that,  when  tiie  instruction  given 
fnlly  covers  the  law  apidlcable  to  the  fiicta 
of  a  case,  the  refusal  ot  other  Instructions 
asked  will  not  be  error,  although  the  refused 
instructions  may  have  stated  correct  appli- 
catory  law.  Gertolnly,  no  harm  was  occa- 
sltmed  to  plaintiff  In  this  case  by  reason  of 
the  Courtis  action  In  refusing  to  give  to  the 
Jury  its  Instructlona  nnmbered  8  and  9  as  re- 
quested. 

To  appellanrs  second  assignment  of  error 
—that  the  court  Iminroporly  admitted  in  evi- 
dence the  r^rt  ot  the  oommlssIonHrs,  and 
in  permitting  defendant's  counsel  to  com- 
ment upw  it  In  bla  closing  argument  to  the 
Jury— it  would  be  a  sulflcieiijt  answw  to  say. 
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if  a  TTons  bad  been  done  by  botii  acti^  Its 
evil  consequence  must  bave  been  effectlTely 
remoTed  by  tbe  conrt's  clear  and  unmistaka- 
ble Instruction  to  the  jury,  whereby  they 
,  were  charged  that,  "in  estimating  the  dam- 
ages, if  any,  done  to  defeoAant's  land  by 
reason  of  the  location  of  the  plalntifTa  rail- 
road over  and  fhrongb  It,  you  will  not  con- 
.Bider,  or  be  In  any  way  Influenced  by,  the 
fact  that  the  cdmmlBslonerB  allowed  the  de- 
fendant the  damages  stated  In  their  report 
read  to  you."  While  realizing  that  the  ef- 
fort to  corretit  by  Instruction  the  inflnence 
produced  by  prejudicial  facts  improperly 
commnnleated  to  the  Jury  Is  oftentimes  bar- 
ren of  proper  results,  there  1b  nothing  In  the 
character  of  the  facts  disclosed  by  the  re- 
port of  the  commlssionei-e,  or  the  comment 
thereon  by  counsel  for  defendant,  calculated 
to  produce  that  Ineradicable  Influence  upon 
the  minds  of  the  Jury,  favorable  to  defmd- 
ant  or  hla  cause,  or  unfavorable  to  plalntUf 
or  Its  cause,  which  the  merest  suggestion 
from  the  court  would  not  remove.  Every 
ImpH^r  fact  that  reaches  a  Jury  during  the 
progress  of  a  trial  cannot  be  said  to  awakMi 
an  inextinguishable  prejudice  In  its  mind,  fa- 
vorable to  the  party  that  Injects  It,  for,  If  so, 
then  the  only  remedy  .for  the  trial  court, 
when  an  InqiEOper  fact  had  once  gotten  to 
tbe  }nry,  would  be  to  grant  a  new  bearing, 
—a  proposition  so  productive  of  evil  results, 
and  so  easy  of  abuse,  that  tt  could  not  be 
aacctloned  for  a  moment.  It  is  the  peculiar 
character  of  the  fact,  or  the  fact  at  a  pe- 
culiar time,  that  causes  appellate  courts  to 
feel  and  say,  as  they  sometimes  do,  that  the 
prejudldal  fact,  although  Instructed  against, 
was  not  removed,  and  for  that  reason  order 
a  reversal  of  the  judgment  which  may  have 
been  Influenced  by  the  Improper  and  hurtful 
fact.  But  the  simple  fact  that  the  commls- 
siMi^*  estimate  of  damages,  read  from  in 
cold  type,  was  given  to  the  Jury  (called  upon 
to  reassess  the  damages  to  the  same  prop- 
erty), Is  not  a  fact  of  a  character  calculated 
to  awaken  that  unalterable  prejudice  or  that 
ungovernable  passion  in  the  minds  of  the 
Jurors  that  an  Instruction,  as  given  by  the 
court  In  this  case,  would  not  remove  It  On 
behalf  of  respondent  It  Is  contended,  how- 
ever,—and,  we  think,  properly,— that  for  par- 
ticular purposes  the  reading  of  the  retwrt 
of  the  commissioner  to  the  Jury  Is  not  sub- 
ject to  the  criticism  leveled  against  It  by  ap- 
l>ellant,  and  was  not  of  Itself  Improper,  a^ 
tbough  it  is  conceded  that  the  jury  had  no 
right  to  b^  Influenced  by  or  to  consider  the 
amoont  of  the  commissioners*  award  as  a 
basis  for  arriving  at  their  estimate  of  the 
damages  actually  sustained  by  defendant 
If  it  be  borne  In  mind  that  the  plaintiff  had 
paid  Into  court.  In  accordance  with  the  award 
of  the  commissioners,  $8,000,  for  the  use  of 
defendant  and  had  taken  possession  of  de- 
fendant's land,  and  that  defendant  altbougb 
appealing  from  the  amount  of  that  award, 
bad  received  same  from  the  clerk  pending 


blB  appeal,  as  it  was  his  right  to  do,  and  that 
at  the  retrial  in  the  <:Ircolt  conrt  the  eTide&ce 
introduced  by  him  tended  to  diow  that  bis 
damages  were  larg^  In  excess  ot  the  award 
of  the  commlssioDers,  the  amount  of  that 
award  might  become  a  fact  that  the  jury 
should  know  to  estimate  pn^rly  the  amount 
of  verdict  they  should  return  for  the  defend- 
ant As  defendant  would  be  entitied  to  in- 
terest on  any  excess  of  damages  the  Jury 
might  determine  he  was  entitled  to  receive 
above  the  snm  wbidi  be  bad  secured  on  ac- 
count of  the  commissioners*  award,  it  was 
proper  that  the  amount  of  that  award  be 
given  to  them  for  the  purpose  of  making  that 
computation.  And  again,  as  the  plalntiflF 
would  be  wtitied  to  a  credit  for  the  amount 
of  such  award  so  received  by  defendant 
against  any  damages  the  jury  might  believe 
he  had  austalned  on  account  of  the  taking 
of  his  laud  by  plaintiff  In  excess  of  the 
amount  of  the  award,  It  was  a  fact  alike  es- 
sential to  plaintiff  as  the  defendant  that  the 
jury  be  Informed  as  to  the  amount  of  the 
commissioners'  award,  that  a  verdict  be  en- 
tered for  the  proper  amount  and  not  for  the 
full  amount  of  the  estimate  made  by  them 
of  defendants  damages.  The  court  In  this 
case  not  only  instructed  the  jury  to  what  ex- 
tent It  was  Improper  for  them  to  consider  or 
be  Influenced  by  the  amount  of  the  award 
of  the  commissioners'  report  but  by  the 
following  Instruction  It  gave  to  them  explicit 
directions  as  to  how  the  amount  of  that 
award  should  be  used  by  them  in  the  mak- 
ing up  of  their  verdict:  "The  court  Instructs 
the  jury  that  before  the  plaintiff  took  poBr- 
sessiou  of  the  land  condemned  In  this  case 
It  was  required  to  pay  to  the  defendant,  Mc- 
Elroy,  the  amount  of  damages  allowed  blm 
by  the  commissioners,  which  In  this  case 
was  $S,000;  and  it  Is  admitted  that  said  Mc- 
Blroy  has  received  the  same,  and  tbat  the 
plaintiff  has  taken  possession  of  said  land: 
and  if,  under  the  Instructions  of  the  court, 
you  should  find  that  the  defendant  McElroy, 
has  sustained  damages  by  reason  of  said 
taking  In  an  amount  In  excess  of  said  sum 
of  $8,000,  you  may  allow  Interest  on  such 
excess  at  the  rate  of  six  per  cent  per  an- 
num from  the  time  at  which  said  land  was 
taken.  In  September,  1802,  and  your  ver- 
dict should  be  for  the  total  amount  of  dam- 
ages thus  found  by  the  jury,  after  deduct- 
ing the  said  sum  of  $8,000  so  paid  to  the  de- 
fendant, and  your  verdict  should  be  In  the 
following  form:  'We,  the  Jury,  find  that  the 
defendant  McElroy,  bas  sustained  damages 
by  reason  of  the  taking  of  his  land  In  con- 
troversy In  this  case  by  the  plaintiff.  In  the 

total  sum  of    dollars,  and  from  this 

sum  we  have  deducted  the  sum  of  $8,000 
heretofore  received  by  said  defendant;  Mc- 
Elroy, leaving  a  balanoe  still  due  him  on  ac- 
count of  said  damages  of  the  sum  of  

dollars.   ,  Foreman.'  "   The  Instructlon-j 

In  this  case,  when  taken  together,  and  read 
as  a  whole,  are  most  complete,  and  It  Is  dlffi- 
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cult  to  conceive  bow  a  jury  could  have  been 
misled  by  tbem. 

Appellaiit'a  furtfter  oonteDtion  that  one  of 
defendant's  oounsel  was  permitted  to  com- 
ment upon  tbe  report  of  tbe  commissioners' 
award  before  the  Jury,  unrebulted  by  the 
court;  is  not  very  satisfactorily  presented. 
Tbe  comment  of  tbe  counsel  is  Bot  made 
part  of  tbe  record  otherwise  than  by  refer- 
ence to  It  in  tbe  affidavits  filed  to  8npp<^ 
appellant's  motion  for  a  new  trial,  and 
against  the  correctness  of  the  record  as  thus 
presented  defendant's  counsel,  charged  with 
having  Improperiy  commented  upon  the 
amount  of  the  commissioners'  award  to  the 
jury,  flies  the  following  counter  or  explana- 
tory affidavit:  "Affiant  says  that  he  made 
an  argummt  in  the  case  to  tbe  jury,  and  in 
the  course  of  his  argument  be  alluded  to  the 
fact  that  there  was  great  diversity  In  tbe 
testimony  of  the  experts  as  to  tbe  value  of 
the  real  estate;  and  affiant  referred  especially 
to  the  following  Instruction,  which  had  been 
given  by  the  court:  "Hie  court  Instructs  the 
Jury  tliat  they  are  not  l>ound  by  tbe  (pinion 
of  the  witnesses  as  to  the  value,  damages,  or 
benefltst  but  should  consider  such  opinions 
in  connection  with  tbe  location  of  the  prop- 
erty, its  facilities  as  to  Ingress  and  egress, 
its  position  relative  to  the  abutting  streets, 
together  with  all  the  facts  and  circumstan- 
ces adduced  in  evidence,  and  from  these 
form  their  own  opinions  as  to  the  values, 
damages,  and  benefits.'  And  affiant  then  re- 
ferred to  the  fact  that  tbe  witnesses  for  tbe 
defendant  bad  placed  a  value  on  the  prop- 
erty at  from  f ISO  to  *200  per  foot,  while  the 
witnesses  that  had  been  introduced  on  the 
part  of  tbe  plaintiff  had  placed  it  v^  much 
lower,  and  in  many  Instances  as  low  a«  $00 
a  foot;  and  afiSant  then  referred  to  the  fact 
that  the  opinion  of  experts  could  not  be 
much  relied  on,  and  he  then  mentioned  the 
fact  tliat  It  appeared  that  the  commissioners 
had  put  a .  value  on  this  ground  of  $8,000. 
and  be  referred  to  the  fact  that  such  men  as 
Henry  C.  Harper  and  others  constituted  tiiat 
commission;  and,  when  objection  was  made 
to  this,  affiant  followed  It  up  Immediately, 
when  he  was  interrupted,  and  said  that  his 
purpose  in  referring  to  all  these  matters 
was  simply  to  illustrate  the  diversity  of  opin- 
ion In  regard  to  values,  and  that  for  that 
reason  it  bad  been  thought  wise  to  let  the 
Jury  themselves  inspect  the  property.  Affi- 
ant distinctly  referred  to  the  fact  that  the 
court  bad  instructed  the  jury  that  they  were 
not  to  be  cMitrolted  by  the  amount  awarded 
by  the  commissioners;  and  affiant  distinctly 
stated,  when  reference  was  made  to  that  In 
connection  with  the  other  values,  that  it  was 
sdmply  an  Illustration  of  tbe  uncertainty  of 
wliat  was  called  'expert  testimony.'  •  *  < 
Affiant  says  that  he  did  not  use  the  language 
that  the  jury  were  'bound  to  consider'  the 
report  of  tbe  commissioners  In  awarding  Mr. 
McElroy  $8,000,  but  that  he  did  distinctly 
state  that  tbe  court  bad  Instrocted  them  that 


they  were  not  to  consider,  or  be  In  any  way 
Influenced  by,  such  reporL"  trial  court, 
with  these  affidavits  In  support  of  and 
against  tbe  motion  for  new  tilal  uptm  tbat 
question  before  It,  and  with  Ita  knowledge  # 
and  ol)Bcrvatlon  of  what  actually  took  place 
during  tbe  closing  argument  by  defendant's 
counsel,  determined  that  plaintiff's  rlglits 
had  not  been  prejudiced  by  anything  that 
occurred  at  that  time,  or  during  the  progTess 
of  tbe  case,  and  overruled  plaintiff's  motion 
for  a  new  trial,  and  to  Its  action  In  the  prem- 
ises we  feel  bound  at  this  time.  In  tbe  de- 
termination of  a  motion  for  new  trial.  In- 
volving the  conslderatitm  of  conflicting  or 
discordant  facts,  we  must  be  boand  by  tbe 
action  of  tbe  trial  court,  as  upon  Its  finding 
and  determination  of  any  question  of  fact 
made  during  the  trial  of  the  cause.  But  if 
it  be  conceded  now,  as  in  the  discussion  of 
the  other  features  of  appellant's  second  as 
signment  of  error,  that  the  reading  to  tbe 
jury  the  report  of  tbe  commissioner  was 
wrong,  and  that  tbe  comment  of  defend- 
ant's counsel  in  bis  closing  argument  to  the 
jury  upon  the  amount  of  that  award  was 
made  as  appellant  contends,  the  evil  of  both 
these  errors  was  cured  by  the  courfa  In- 
struction, above  quoted,  whweby  the  Jury 
were  told  that  In  estimating  tbe  damages.  If 
any,  done  to  defendant's  land  by  reason  of 
the  location  of  plaintlfTs  railroad  over  and 
through  It,  they  would  not  consider,  or  be  in 
auy  way  Influenced  by,  the  fact  that  the 
commissioners  allowed  to  defendant  the  dam- 
ages stated  In  this  report.  If  the  amotint  ot 
the  commissioners'  award  bad  been  eliminat- 
ed by  proper  Instructions  from  the  considera- 
tion ot  the  jury,  tbe  comment  upon  the  ex- 
istence of  this  fact  by  the  counsel  of  defend- 
ant would  likewise  be  Ignored  by  the  jury  In 
following  out  tbe  dlrectiMi  of  that  instruc- 
tion. Finding  no  substantial  error  commit- 
ted against  the  rights  of  appellant,  the  judg- 
ment of  tbe  trial  court  Is  affirmed.  All  con- 
cur, except  MARSHALL,  J.,  absent 


ANDBRBON  v.  UNIOX  TBBMINAL  B.  CO. 
et  al. 

(Supreme  Oourt  ot  MiswMri,  Division  Na  1. 
Dec.  11,  1900.) 

HAILROADS-^CCIDSNT  ON  TBACE8-CONTHIB- 
UTORY  NKaUQENCB  —  PROXIMATE  CAVSK 
-^fBGLIOBNCB— ACTION  FOR  DAHAGK-BVI- 
DBNCB— ASMlSBIBILrrT  HARMX^BBS  SRROR 
— INBTBUCnONa. 

1.  It  is  error,  in  on  action  acainst  a  railroad 
for  injuries  received  io  an  accident  on  Its  tracks 
In  a  city  street,  to  permit  ordinances  regulating 
th«  manner  of  operating  such  lines  tliernn  to 
be  given  In  evidence,  wltnoat  abowbic  that  tbey 
were  accepted  by  the  company. 

2.  The  admission  of  erroneous  evidence  in  a 
jury  case  is  harmless  error,  where  the  conrt 
afterwards  inatracta  that  aodi  eridaaoa  abMOd 
be  disreerarded. 

3.  Where  a  witness  for  plaintiff  testifica  on 
direct  examination  as  to  statements  made  bv 
defendant,  and  testtfiea  on  cross-eiamlnatloD 
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M  tv  ilmilar  itatemeDti  made  bj  plaintiff** 
mother  and  aister,  the  plaintiff  caunot  contra- 
-dict  sach  latter  atatemeDta,  since  be  made  the 
witness  hia  own  concernioff  the  convei-satloo 
with  the  mothiT  and  sister. 

4.  Where  a  railroad  negligently  ailowa  a  pile 
of  cinders  to  ranain  by  the  Bid«  of  Its  tracks, 
and  a  boy  9  yeara  cua  stumbles  over  it  aud 
falls  under  a  train,  without  negligence  on  his 
part,  the  negligence  of  the  company  la  the 
proximate  cause  of  the  accident. 

6.  Where  a  railroad  company  maiutaintng 
tracks  in  a  city  street,  and  required  to  maintain 
the  street  in  repair  for  20  years,  leases  Its  lln« 
under  a  contract  reqdlrlng  th«  lessee  to  maus 
tain  the  tracks,  a  condition  therein  that  ths 
lessor  renounces  all  duty  to  the  public  vitiates 
the  lease;  and  hence  the  lessor  Is  liable  for 
iQjnries  resnlting  from  the  negligent  act  of  the 
lessee  to  allow  an  obstractlon  of  the  street. 

e.  Where  the  answer  of  a  railroad  company 
owning  a  railroad  in  a  city  street  admits  pla- 
cing a  pile  of  cinders  in  a  street,  which  caused 
th*  iniaTy  conq>lained  of,  and  the  evidence 
.shows  that  the  cinders  were  placed  there  by  a 
lessee  which  operated  the  road  for  the  purpose 
-of  repairing  the  track,  but  that  such  repairs 
were  paid  tor  by  defendant,  it  is  not  error  to 
refuse  to  sostaln  deftfidanrs  demurrer  to  the 
evidence  baaed  on  the  ground  that  it  is  not  li- 
able for  the  acts  of  the  lessee. 

7.  Plaintiff  was  a  boy  9  years  of  age,  and  his 
«vidence  showed  that  he  was  injured  while  at- 
tempting to  cross  a  railroad  track  on  a  city 
street,  and  by  falling  over  a  pile  of  cinders  on 
the  tracks  of  the  company  and  rolling  under  the 
train  irhiH  attnnpting  to  back  away  from  the 
track  in  order  to  get  out  of  the  way  of  a  train. 
Plaintiff  saw  the  train  at  a  considerable  dis- 
tance before  he  starteo  towards  the  track. 
Hefd,  in  consideration  of  the  boy's  age,  that  it 
was  not  error  to  submit  the  qusadon  of  eon- 
tribatory  negligence  to  the  jury. 

8.  Where  an  instruction  given  at  plaintiff's 
request  lacks  a  necessary  element,  such  error  Is 
<Tored  by  an  instruction,  as  given  at  defendant's 
request,  which  supplies  such  element. 

9.  An  Instruction  in  an  action  against  a  rail- 
road for  an  injury  received  on  its  tracks  Is  not 
erroneous  because  It  autiiorizes  a  recovery  If 
defendant's  negtigenos  ma  the  cause  of  the  In- 
JniT,  though  ^roximftts  canae"  is  tha  mora 
accurate  term. 

10.  An  instruction  that  negligence  la  the  want 
of  orAnary  care,  which  is  the  care  which  ia 
reasonably  to  be  expected  from  an  ordinarily 

Smdent  man  in  view  of  all  the  circumstance*, 
I  not  erroneous.  In  not  stating  that  tbe  care 
should  be  the  same  as  required  of  such  a  man 
nnder  like  circumstances,  since  there  b  no  sub- 
stantial diffmnce  in  ^e  meaning. 

11.  Where  the  evidence  In  an  atcion  against  a 
railroad  company  shows  that  the  injury  com- 
plained of  was  caused  by  plaintiff  falling  over 
a  pile  of  dnders  while  backing  away  from  a 
train,  and  there  Is  no  evidence  that  he  ever 
faced  tbe  cinders,  it  is  not  error  to  refuse  to  in- 
struct tliat  a  verdict  should  be  rendered  for  de- 
fendant if  the  cinders  could  have  been  eaaily 
seen  by  a  boy  of  plaintiff's  age  wbila  approach- 
ing and  facing  them. 

12.  Whera  the  defendant  In  an  action  jigainst 
a  railroad  company  for  an  Injury  received  on  its 
tracks  asks  instructions  sat«ilttlng  the  queetlon 
whether  tha  plalntlS'a  age  and  capacity  were 
soffident  to  require  him  to  do  certain  acts,  it 
ia  not  error  to  refuse  instructions  that  the  fail- 
ore  to  perform  such  acta  will  prevent  a  recov- 
ery. 

18.  The  refusal  of  requested  Instructions  is  not 
error,  where  the  subjects  to  which  they  relate 
are  fully  covered  by  instructlone  given. 

14.  TbA  statement  by  counsel  for  plaintiff  to 
tbe  jury,  in  an  action  against  a  rafiroad  com- 
pany for  aa  injury  on  its  tracks,  tliat  tbe  de- 
fendant was  a  "lawbreaker  from  the  Jump,"  ia 
not  sitflcient  to  warrant  ■  reversal  of  a  Jodf 


ment  for  plaintiff,  where  all  the  statem*^ 
made  by  counsel  are  not  shown  by  ths  record 
16.  A  petition  in  an  acti(»i  against  a  railroad 
company  for  Injuries  received  on  its  tracks  la 
a  city  street,  which  alleges  that  the  company 
negligently  maintained  a  pile  of  cinders  whi<A 
made  the  highway  unsafe  and  caused  the  injury, 
will  aotiiorize  a  recovery  at  common  law  for 
defendant's  negligence  though  it  is  also  alleged 
that  the  latter  waa  violating  an  ordinance. 

Appeal  from  drcuit  eoart;  JacksMi  county; 
J.  H.  Slover.  Judjie. 

Action  by  Otto  Andenon,  by  next  frloid. 
ftgainat  the  Union  Temilnftl  Rftfl^oad  Oran- 
pany  and  another.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendants  ai^al.  Affirmed. 

Trimble  &  Braley.  Edwiu  Sliver,  and  Lath- 
rop,  Morrow,  Fox  &  Moore,  for  appellants. 
Ellison  &  Turpln  and  Frank  Hagermon.  for 
respoudeat 

ROBINSON,  J.  TbiB  Bctloa  la  brongbt  by 
the  plaintiff.  Otto  Anderson,  a  minor,  by  bis 
next  friend,  against  the  Union  Terminal  Rail- 
road Oompany  and  tbe  Kansas  City  Snbnrbon 
Bdt  Railroad  Company,  for  personal  injuries 
received  by  bim  on  December  7, 18M^  on  Ohio 
avenue,  between  Wood  street  and  Armstrong 
avenue.  In  Kansas  CII7,  Kan.  The  Injniy, 
it  Is  claimed,  was  occasioned  tbrough  the  al- 
leged negligence  of  defendants  in  placing 
upon  and  mafntalnlng  In  said  street  a  pile  of 
cinders  and  asbes.  Tbe  cause  was  trted  be- 
fore a  jtn7,  and  plaintiff  recovered  a  judg- 
ment of  f  8,600.  From  this  judgment  defend- 
ants appealed. 

The  defendants  answered  separately.  Their 
answers,  however,  set  up  the  same  defenses. 
After  admitting  the  Incorporatbn  of  defend- 
anto,  and  generally  denying  tbe  other  allegfl- 
tlons  of  Oie  petition,  tbe  answers  averred. 
In  substance:  First.  That  tbe  track  was  laid 
under  Ordinance  2164  of  Kansas  City,  Kan.; 
tiiat  It  was  new,  unfinished,  and  Incomplete, 
and  necessaty  to  be  ballasted  and  surfaced, 
and  to  accom^lsh  such  purpose  tbe  Union 
Terminal  Railroad  Company  a  short  time  be- 
fore tbe  Injury  In  question  caused  to  be  scat- 
tered beside  and  along  tbe  track  on  Ohio 
avenne  cinders,  wblcta  were  afterwards  osed 
for  ballasting  and  surfacing  same,  but  that 
same  at  no  time  constituted  an  obstruction  to 
travel.  Second.  The  plaintiff  was  guilty  of 
contributory  negligence.  In  that  be  negligently 
approached  so  near  tbe  track  wltbont  loofcliv 
to  see  or  listening  to  bear  wbetber  tbe  train 
was  apprracblng.  Tblrd.  Tbat  plalnttflTs  In- 
juries were  caused  by  bis  attempt  to  cUmb 
upon  a  moving  train,  In  vl<^tlon  of  Ordinance 
54,  prohibiting  such  acts.  The  rei^  was  a 
general  denial  of  the  new  matter  set  forth 
In  the  answer.  Brtefly  stated,  the  records 
present  substantially  tbe  following  case:  Tbe 
Terminal  Company  constructed  and  owned  a 
railroad  track  running  at  grade,  east  and 
west.  In  the  center  of  Ohio  avenue.  In  Kansas 
City,  Kan.  A  donUe-tnudc  cable  street  ralh 
way  was  operated  upon  James  street,  wblch 
runs  north  and  south,  crossing  Oblo  avenue  at 
rlgbt  angles.  The  caUe  cara  crossed  ^  Ter- 
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mliul  Company's  tmdk  at  grade  about  every 
two  minutes.  The  next  parallel  street  west 
of  James  Is  Wood  or  First  street,  upon  which 
were  operated,  at  grade,  the  tracks  of  the 
Kansas  City,  MMthwestem.  and  Chicago 
Great  Western  Railroads.  The  next  parallel 
street  to  Wood  was  Armstrong  avenae,  or 
Second  street.  Between  Armstrong  avenue 
and  Wood  street  the  Terminal  Company  main- 
tains a  track  on  the  sontb  aide  of  the  street 
The  Suburban  Company  was  organised  on 
July  13.  1892.  by  a  consolidation,  under  the 
laws  of  this  state,  of  the  Consolidated  Ter^ 
mlnal  Railway  Company  and  the  Kansas 
City  Suburban  Belt  Railway  Con^any.  Prior 
to  the  c<Hi8oUdatIon,  however,  the  Terminal 
Company  leased  Its  road  to  the  Consolidated 
Terminal  Railway  Company,  and  the  latter 
agreed  to  maintain  and  operate  the  same. 
The  evidence  discloses  that  the  railroad  In 
question  was  constructed  and  put  In  operation 
In  1882  or  1883.  The  wdinance  by  virtue 
of  which  defendants  occupied  the  street  with 
a  railroad  contained  a  grant  to  the  Terminal 
Cmnpany  and  Its  asstens  of  the  right  to  main- 
tain and  operate  a  road  upon  condithm  that 
the  railroad  conwany  "shall  plank  and  main- 
tain all  crossings  ot  streets  and  alleys  now 
laid  out,  or  that  may  hertiifter  be  laid  out, 
across  the  tracks  of  said  company,  with  three- 
Inch  oak  plank,  for  the  full  width  of  said 
street  and  alleys,  between  the  rails  of  Its 
tradu,  and  for  the  space  of  three  feet  on  the 
outside  of  the  rail  at  Its  track,  and  also  where 
said  railway  la  built  On  Ohio  avenae,  said 
railroad  shall  plank  the  space  between  Its 
tracks,  and  eighteen  in<dies  on  either  side 
thereof,  the  entire  length  oC  Ohio  avenue  oc- 
cupied by  said  railroad  ocept  where  said 
railway  crosses  streets  and  alleya,  it  shall  be 
planked  as  aforesaid,  for  the  space  of  three 
feet  on  the  outside  of  the  track."  It  seems 
that  this  condition  of  tbe  franchise  was  never 
compiled  with.  A  day  or  two  before  the  acci- 
dent in  question  the  Suburban  Company  haul- 
ed a  lot  of  cinders  and  dumped  them  at  the 
aide  of  the  track  on  Ohio  avenue,  between 
Wood  street  and  Armstrong  avenue,  and  per- 
mitted them  to  remain  In  sl(H>lng  plies,  Just 
as  dumped  txom  tiie  train.  Although  this 
work  was  done  by  the  Suburban  Company, 
yet  It  appears  that  the  expenses  thereof  were 
charged  up  to  and  paid  by  the  Terminal  Com- 
pany. There  was  evidence  tending  to  show 
that  It  was  negligence  in  defendants  to  leave 
the  dnders  In  the  condition  In  which  they 
were  placed.  It  further  appears  that  the 
plaintiff,  a  lad  between  8  and  10  years  of  age, 
lived  on  the  west  side  of  Wood  sti«et,  about 
SO  feet  from  the  comer  of  Ohio  avenue.  The 
lot,  however,  extended  to  the  alley  between 
Wood  street  and  Armstrong  avenue.  He  bad 
been  down  watching  boys  skating  on  a  pond 
a  short  distance  east  of  James  street,  and 
left  there  for  his  home,  Intending  to  go  In  at 
the  alley.  He  passed  along  the  south  side  of 
Ohio  avenue  until  Just  after  he  crossed  Wood 
street,  when  be  started  to  cross  Ohio  avenue 


to  tbe  (^ning  of  the  alley  leading  to  hla  home. 
When  he  left  the  pond  the  Suburban  train 
was  switching  In  that  vididty.  It  was  the 
custom  for  trains  to  Bt<^  before  crosalns  the 
railroad  track  (m  James  and  Wood  atreets.  to 
raalde  tbe  trainmen  to  i;o  forward  to  see  if  tbe 
crossing  was  clear.  Just  after  the  plalndff 
crossed  James' street  he  looked  back,  and  saw 
the  train  still  switdiliv-  After  be  bad  eras- 
ed Wood  street  he  looked  again  back  to  tbe 
east,  and  saw  the  train  nearing  Jamee  Btreet; 
thm  nukbig  It  necessary  for  tbe  tnln  to  gtop 
twice  before  It  passed  Wood  street,  U  It  oib- 
served  the  custom  <tf  flagging  trains  thnt  might 
be  passliv  on  the  cross  streets.  After  cross- 
ing Wood  street  he  started  to  cross  Ohio  ave- 
nue, and  reached  a  point  within  one  or  two 
ateps  of  the  track,  when  he  UxAed  again  to 
the  east  and  saw  the  train  ivproachlng  and 
within  IS  m:  20  feet  of  him.  The  oiglne  was 
at  the  rear  of  the  train  of  six  or  seven  cars, 
pushing  them,  and  no  employ^  was  at  the 
front  or  west  end  on  the  lookout  tbougta  the 
rules  at  Hie  company  require  It  Thinking 
there  was  not  time  to  cross  In  front  of  tbe 
moving  train  In  safe^,  the  boy  stepped  back. 
In  order,  as  he  aays,  to  get  out  of  tbe  vray  <tf 
tite  train;  but  as  he  did  so  he  stumbled 
against  and  fell  over  me  at  the  cinder  plies. 
•whidx  he  saya  he  had  not  noticed,  and  which 
bad  not  been  leveled,  but  had  been  left  three 
or  four  feet  high,  Jast  as  It  had  been  dumped 
from  tbe  car  by  defendants.  When  be  fell 
he  says,  he  tried  to  scramble  out  of  the  way, 
and  slipped  down  off  of  the  cinder  pile,  till 
one  leg  slipped  under  the  moving  train  and 
was  cut  off.  The  other  facts  necessarr  to 
be  stated  vrill  aivear  later  on  In  the  (q»lnfon. 

The  court  below  permitted  plaintiff,  against 
defendants'  objection,  to  read  in  evtdmcn 
sectimi  3  of  Ordinance  833  of  Kjsnsas  City. 
Kan.,  making  it  unlawful  to  d^mslt  Anders 
In  tbe  street,  and  Ordinance  No.  SS2,  prohib- 
iting tbe  backing  of  a  train  wltbont  a  watch- 
man at  the  end,  reqidring  the  ringing  of  the 
bell  on  all  moving  trains,  and  limiting  the 
rate  of  speed  to  six  mites  an  hour,  without 
any  averment  In  the  petition  of  tbe  aoeefii- 
ance  ct  said  wdinances  by  the  defendants. 
The  court  however,  at  the  close  of  the  evl- 
doice  withdrew  said  ordinances  by  an  in- 
struction, and  directed  tbe  Jury  to  disregard 
the  same.  It  Is  contended  by  defendants 
that  under  the  rulings  of  this  court  in  San- 
ders V.  Railway  Co.,  4S  8.  W.  85S,  and  By- 
iDKton  V.  Railroad  Co.,  ^  8w  W.  877,  the  court 
below  erred  In  parmlttlng  plaintiff  to  read 
the  ordinances  In  evidence  without  an  alle- 
gation that  defmdants  had  accepted  tbe 
same,  and  that  the  instruction  given  by  tbe 
court  at  the  conclusion  of  the  evidence,  di- 
recting the  Jury  to  disregard  the  ordinances, 
did  not  cure  the  errw  compWned  of.  Tbe 
admission  of  the  ordinances,  under  the  ml- 
Ings  of  this  court  in  the  above  eases^  was 
undoubtedly  erroneous.  But  as  the  objec- 
tionable evidence  had  been  eliminated  from 
the  case  by  instruction,  tiie  nror  in  tfa^ 


Digitized  by  Google 


Mo.) 


ANDEBSOV  T.  UNION  TEBMINAL  B.  GO. 


877 


admission  vu  cured.  It  is  settled  la 
this  state  tbat,  where  erroneoos  erldence  bas 
been  admitted  during  the  trial,  the  error  in 
Its  admission  may  be  cored  afterwards 
withdrawing  the  obJectlonaUe  evidence  fnnn 
the  Jury.  Starlnow  r.  Insurance  Co.,  48  Ma 
App.  518;  O'MelUa  T.  Railroad  Co.,  116  Uo. 
206,  21  S.  W.  603;  McGlnnts  t.  Lorlng,  126 
Mo.  401,  28  S.  W.  760.  In  Stephens  t.  Rail- 
road Co.,  96  Mo.  207,  9  B.  W.  688,— an  action 
for  persfHial  Injarlea  sustained  by  an  employA 
while  acting  as  track  repalrer,-4t  was  hdd 
that  the  court  may  exclude  Improper  evi- 
dence, and  when  thia  Is  done  the  fact  that 
such  objectionable  evidence  was  heard  by  the 
jury  wQl  not  operate  as  a  .reversal  of  tbe 
judgment  Particularly  Is  that  so  whMe 
nothing  appears  to  Indicate  tiiat  the  vodlct 
was  In  any  way  affected  by  It 

Miss  Head  was  introduced  aa  a  witness  by 
defendants,  and  testified,  in  effect  that  about 
six  or  8ev«i  weeks  before  the  trial  she  met 
the  plaintiff  on  hie  way  home  from  school, 
and  had  a  conversatlfm  with  him  touching 
tbe  accident;  that  she  Inquired  of  htm  how 
the  accident  occurred,  and  he  replied  ttiat  he 
was  Jumping  on  the  car,  and  stumbled,  and 
was  thrown  under  In  some  way,  and  his  leg 
cut  off.  Subsequently,  on  cross-examination, 
plaintiff's  counsel  brought  out  the  fact  that 
some  time  after  the  accident  Miss  Head, 
who  had  been  plaintiff's  achool>teachw,  went 
to  bis  hom^  and  saw  him  and  his  mottier 
and  sisOr.  nie  witness  was  then  asked  by 
cqunsd  for  plaintiff  If  she  "found  out  the 
same  thing  that  time,"  to  which  the  witness 
answered,  "The  mother  stated  the  same  thing 
to  me 'that  day."  The  witness  farther  stat- 
ed. In  response  to  the  qnestkm  of  plaintiff's 
counsel,  that  Hnlda'  Anderson  (plaintiff's  sis- 
ter) was  also  present  at  the  t&ne  of  the  con- 
versation referred  to.  Subsequently,  during 
tbe  coarse  of  plalntUfs  testimony  In  rebnt- 
tal,  his  mother  and  slstor  were  both  called 
as  witnesses,  and,  against  the  objection  of 
defendants,  wen  pomltted  to  contradict  the 
evidence  brought  oat  on  the  croes-ocamlna- 
tlon  of  Miss  Head.  It  is  earnestly  Insisted 
tbat  the  court  bdow  erred  In  permitting  the 
^aintlfrs  mother  and  sister  to  contradict  Miss 
Head  as  to  the  conversation  she  testified  to 
during  tbe  visit  to  plaintiff's  bwne.  We  are 
of  the  opinion  that  plaintiff  made  Miss  Head 
his  own  witness  as  to  wbat  occurred  on  the 
occasion  of  the  visit  to  plalntUTs  hune.  Tlie 
court  thereCm  erred  In  permitting  Mrs.  An- 
derson and  her  daughter  to  contradict  Miss 
Head's  Btatraoent  by  disproving  the  cwver- 
sation  with  Mlsa  Andenon  as  testified  to  by 
Miss  Head.  SUte  r.  Branch  (Mo.  Sup.)  62 
8.  W.  801.  The  error,  liowever,  in  tiie  ad- 
mlsskm  of  Uiis  testimony  of  Mrs.  Anderson 
and  her  dan^ter,  as  in  the  Instance  of  tbe 
Introdnction  of  tiie  ordinances,  under  the 
dreamstances.  was,  we  think,  cured  by  the 
InstructiOtt  given  \iy  the  conrt  withdrawing 
the  objectionable  testimony  from  the  Jury, 
and  directing  them  to  disregard  It 


D^Midants  next  contend  that  In  so  far  as 
concerned  n^Ugence  in  the  maintenance  of 
the  cindw  pile,  it  mu  not  the  proximate 
cause  of  tlie  Injury.  As  said  above,  then 
was  eridoue  tmdlng  to  show  dtfendanti^ 
n^llgent  maintenance  of  the  cinder  pile,  it, 
theretoro,  the  pile  (tf  dndm  was  negligently 
maintained,  and  the  plaintiff,  without  fault 
on  bis  part,  was  passing  along  the  street 
and  stumbled  over  the  same,  so  that  his  leg 
passed  undOT  the  moving  train  operated  by 
the  party  so  negligently  obstructing  the 
street.  It  cannot  be  said  that  such  negligence 
was  not  the  proximate  cause  of  the  injury. 
This  point  will  tiier^ore  be  ruled  M<iliut 
defendants. 

It  Is  also  claimed  tbat  the  trial  court  com- 
mitted error  in  refusing  instmctlon  Ha.  S 
asked  for  by  defendant  the  ^Terminal  Ctom- 
pnny,  in  tbe  nature  of  a  demurrer  to  the  evi- 
dence; the  point  being  thU  tiie  latter  cosur 
pany  was  not  guilty  of  any  nei^igence,  aa 
the  cinders  In  question  ven  actuaUy  placed 
upon  the  street  by  the  Suburban  Oompany. 
By  Ita  franchise  It  became  obligatory  on  tbe 
Terminal  Company  to  malnteln  its  tra^  foe 
tbe  period  of  20  years,  and,  aa  a  condition  to 
the  exercise  of  the  franchise,  it  was  re- 
quired to  idank  the  track  between  and  oot- 
alde  of  t2ie  rails.  In  leasing  to  the  Oonsoll- 
dated  Terminal  Oompany,  which  Is  one  of  the 
ooostltoente  of  the  Suburban  Onnpany,  the 
latter  company  agreed  to  maintain  the  track; 
but  by  a  pari«raph  in  the  lease  the  Terminal 
Omnpany  renounced  all  Ito  duties  to  tbe  pub- 
lic, thoeby  vitiating  the  l«ue.  Conseqnently 
the  lessor  remains  liable  fpr  the  acts  of  the 
lessee.  Aside  from  this,  however,  the  an- 
swer of  the  Terminal  Oompany  admits  tbat 
It  placed  the  clnden  oa  tbe  street  tat  Uie 
purpose  of  ballasting  and  surfacing  up  the 
track;  and  by  an  admlssltm  made  during  the 
trial  it  appeared  that  the  wore  was  actually 
done  by  the  Suburban  Oompany,  but  paid  for 
by  the  Terminal  Company.  Unda  these  dr- 
enmstencee.  the  Terminal  Oompany.  which 
by  ite  answer  says  that  It  ^aced  tiie  dnden 
on  tbe  street  tor  Ito  own  purpose,  Is  undoubt- 
edly liable. 

It  Is  next  Insisted  that  the  act  of  plalntUC 
Qiavlng  tlie  Intdllgence.  experience,  knowl- 
edge, and  general  capacity  be  Is  shown  by 
the  evidence  to  poness)  In  approaching  so 
near  the  track  without  looking  back  to  see 
If  the  train  was  coming,  and  also  In  stepping 
backward  from  the  tra<A  to  avoid  collision 
on  discovery  of  the  train  close  upon  him, 
until  be  fell  over  the  cinder  pUe,  was  such 
contributor  negligence  as  precluded  a  re- 
covery, and  consequently  tbe  court  below 
erred  In.  giving  plalntUTs  fourth  instmction, 
to  tbe  effect  tbat  If  the  Jury  should  find  tbat 
plaintiff  was  a  boy  of  Immature  age  and  bad 
not  the  capacity  of  an  adult  ud  that  he 
exercised  such  care  as  ought  reasonably  to 
have  been  expected  trom  one  of  bis  age  and 
capacity,  then  he  was  not  guilty  of  ctmtrlbu- 
txj  negUgeno&  The  testimony  of  ^^Uff 
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and  hfa  wttnesses  sbows  tbiit  tlie  Terminal 
track  was  at  the  grade  on  Ohio  avcmae,  run- 
nins  from  east  to  west.  On  James  street, 
crossing  Ohio  avenue  at  right  angles  and  at 
grade,  was  a  donble-traek  cable  street  rail- 
way. These  trains  were  running  every  one 
or  two  minutes.  Wood  street,  one  block 
west  of  James,  also  crossed  Ohio  avenue  at 
right  angles,  and  upon  the  same  were  the 
tracks  of  another  railroad,  also  crossing  at 
grade.  The  next  street  west,  and  paralleling 
Wood.  Is  Armstrong  avenue.  At  James  and 
Wood  street  there  were  no  watchmen.  Bo, 
when  defendant's  train  would  cross  these 
streets  on  the  grade  crossing  of  other  roads. 
It  was  necessarj  for  the  train  to  stop  and 
have  one  of  Its  employes  go  ahead,  to  see 
if  the  way  was  clear,  before  stgnallng  the 
train  to  croea.  This  took  about  two  minutes 
at  each  crossing.  After  plaintiff  crossed 
James  street  on  his  way  home  he  saw  the 
train  switching  several  blocks  distant.  There 
was  nothing  in  this  to  indicate  that  the 
train  was  approaching.  When  plaintiff  got 
to  Wood  street  he  said,  he  looked  again,  and 
the  train  was  then  near  James  street  After 
going  a  short  distance  he  started  to  cross 
Ohio  avenue,  and  when  he  got  within  we 
or  two  steps  of  the  track  he  saw  the  train 
within  10  or  20  feet  of  him,  and,  thinking 
that  It  was  dangerous  to  cross  In  front  of 
It  he  stepped  backward,  and  stumbled  over 
a  cinder  pile,  which  he  says  he  had  not  seen 
and  did  not  know  was  there;  and  a>  he  fell 
he  attempted  to  scramble  out  of  the  way, 
but  slipped  otr  the  pile  in  such  a  way  that 
one  of  his  legs  was  caught  and  cut  off  by 
tlie  passing  train  on  defendant's  road.  On 
the  other  hand,  the  defendant's  theory,  based 
on  the  testimony  of  two  of  Its  employfia 
(Rush  and  Hunter),  Is  that  plaintiff,  with  an- 
other boy,  stood  at  a  car  on  the  side  track 
near  Wood  street  and,  as  it  passed,  plaintiff 
ran  towards  It  and  tried  to  Jump  on  the  sec- 
ond car  ahead  of  the  engine,— the  fourth  or 
Ofth  from  the  end,— but  In  doing  so  he  lost 
his  footing,  fell  under  the  cars  several  feet 
east  of  the  cinder  pile,  and  was  not  picked 
up  at  the  cinder  pile,  as  stated  by  plaintiff's 
witnesses,  but  several  feet  east  thereof,  near 
where  he  received  his  Injury.  The  plaintiff's 
story  Is  that  be  went  under  the  first  or  sec* 
end  car  at  the  west  or  front  end  of  the  train. 
Witness  Scbrader  testified  that  when  he  saw 
him  he  was  three  or  four  car  lengths  from 
the  engine.  The  testimony  of  the  witnesses 
Rush  and  Hunter  was  also  contradicted  by 
plalntifrs  witnesses.  Under  the  circumstan- 
ces, considering  plalntlfTs  youth  and  capaci- 
ty. It  cannot  be  said,  as  a  matter  of  law, 
that  he  acted  without  ordinary  care.  The 
rule  seems  to  be  well  settled  In  this  state 
that  a  child  Is  not  to  be  Judged  by  the  strict 
standard  of  an  adult;  neither  Is  be  to  be 
charged  with  contrlbntory  npellgence.  If  he 
acted  as  might  reasonably  be  expected  from 
one  of  bis  age  and  capacity.  Boland  v.  Rail- 
road Co.,  86  Mo.  484;  McCarthy  r.  Bail  way 


Go..  02  Mo.  6S6,  4  S.  W.  B16:  Eswln  Bail- 
way  Co.,  06  Mo.  200,  9  S.  W.  577;  Burger 
V.  Railway  Co.,  112  Mo.  238.  20  8.  W.  439; 
I/ynch  T.  BaUway  Co^  112  Mo.  420.  20  8.  W. 
042;  SrJimlts  v.  Railway  Co..  119  Mo.  256L  24 
S.  W.  472,  23  L.  R.  A.  230;  Donoho  t.  Iron 
Works,  76  Mo.  401;  Riley  v.  Railway  Co. 
68  Mo.  App.  052:  Van  Natta  v.  Power  Co, 
133  Mo.  13.  84  S.  W.  506;  Anderson  v.  Rail- 
road Co.,  81  Mo.  App.  110.  In  Bni^er  v. 
Railway  Co..  112  Mo.,  loc  clt  249,  20  S.  W. 
438,  Macfarlane,  J.,  in  speaking  of  contribu- 
tory negligence,  as  applied  to  a  boy  between 
8  and  10  years  of  age,  said:  "Common  ex- 
perience and  observation  teach  ns  that  due 
care  on  the  part  of  an  Infant  does  not  re- 
quire the  judgment  and  thougfatfnlnesa  that 
would  be  expected  of  an  adult  person  under 
the  same  circumstances.  In  the  conduct  of 
a  twy  we  expect  to  find  Impulslvmess,  in- 
discretion, and  disregard  of  danger,  and  his 
capacity  measured  accordingly.  A  boy  may 
have  the  knowledge  of  an  adult  respecting 
the  dangers  which  will  attend  a  particular 
act  but  at  the  same  time  he  may  not  bare 
the  prudmce,  thoughtfulnesa,  and  discretion 
to  avoid  them  which  Is  possessed  by  an  ordi- 
narily prudent  adult  person.  Hence  the  role 
is  believed  to  be  recognized  by  all  tbe  couru 
of  the  country  that  a  child  Is  not  negligent 
if  he  exercises  that  degree  of  care  which  un- 
der like  circumstances  would  reasonably  be 
expected  of  one  of  his  yean  and  capacity. 
Whether  be  uses  such  care  in  a  partteular 
case  Is  largely  a  question  for  the  inrj."  In 
the  more  recent  case  of  Anderson  v.  Ballroad 
Co.,  81  Mo.  App.  116.— an  action  by  plain- 
tiff's father  against  the  present  defendants 
for  expenses  incurred  and  loss  of  the  boy's 
services,— the  controUiog  facta  were  Identical 
with  the  case  at  bar.  The  Kansas  City 
eourt  of  appeals,  in  an  opinion  written  by 
Judge  Blllson.  and  CMicurred  in  by  tbe  other 
members  of  the  court,  held  that  a  siven  act, 
charged  to  be  contributory  negligence,  can- 
not be  applied  to  all  persons  alike.  If  tbe 
party  doing  tbe  act  Is  a  child,  the  qnestloa 
Is  not  whether  the  act  Is  such  that  an  ordi- 
narily prudent  person  of  .mature  years  would 
have  committed  It  but  is  whether  the  act  is 
such  as  might  be  expected  from  a  ^Ud  of 
the  knowledge,  age,  and  discretion  the  party 
charged  Is  shown  to  be.  In  course  of  the 
opInUm  It  Is  said:  "The  reason  of  tbe  rule 
exempting  children  from  responslblUty  does 
not  depend  so  much  on  ihe  knowledge  and 
sprlgbtUness  of  tbe  child  as  it  does  on  his 
Indiscretion,  imprudence,  lack  of  judgment 
and  Impulsiveness.  AU  (^lldren  nine  years 
old  know  as  well  as  grown  persons  that  if 
a  railway  car  runs  over  them  it  will  kill  <xe 
malm  them.  Tliey  know  that  as  well  as 
they  know  that  fire  will  bum  them.  Yet 
speaking  generally,  of  course,  all  children 
near  that  sae  are  by  nature  more  reckless 
and  tbougutless  than  grown  penona,  and 
consequently  are  more  likely  to  be  run  over 
or  burned.  The  law  of  nature  has  hnplanfc- 
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ed  tboostatteBSDess  and  Imprudence  In  tbe 
ctklld,  aa  it  bas  prudence  and  caution  in  tbe 
ordlaary  man."   Of  course,  there  are  cases 
In  wUch  tbe  court  can  aa^,  as  a  matter  of 
law,  that  under  tbe  peculiar  facts  of  the  case 
tbe  cblld  did  not  act  as  one  of  bia  age  and 
capacity  ahould  have  acted,  and  conaequent- 
ly  was  guilty  of  aucfa  contributory  negligence 
ae  to  preclude  a  recovery.   This,  however,  la 
not  such  a  caae.   We  have  been  referred  by 
tbe  learned  counsel  for  defendants  to  a  line 
of  aatborlties  of  which  Payne  v.  Railway 
Co..  136  Mo.  502,  88  S.  W.  308,  is  a  type, 
in  -which  it  Is  claimed  that  the  court  in  banc 
beld  that  In  the  caae  of  a  hoy  about  the 
plaintiff's  age,  with  Intelligence  and  knowl- 
edge of  tbe  danger  connected  with  crossing 
railroad  tracks,  be  la  chargeable  with  con- 
trlbntory  negligence.  Just  as  an  adult  person 
would  be.   Judge  Sherwood,  who  wrote  tbe 
opinion  In  the  Payne  Caae,  never  contem- 
plated a  departure  from  the  rule  laid  down 
In  Burger  t.  Railway  Co.,  supra.  These 
cases  merely  decide  that  a  child  may  so  act, 
notwithstanding  his  youth,  as  to  be  guilty 
of  contributory  negligence  as  a  matter  of 
law.    But  they  do  not  decide  that  tbe  child's 
age  is  not  to  be  taken  Into  consideration, 
even  if  he  was  at  the  time  of  tbe  accident 
a  bright,  intelligent,  and  active  child.  These 
cases  simply  bold  that  under  tbe  peculiar 
facts  of  tbe  particular  case,  considering  tbe 
child's  age  and  Intelligence,  be  did  not  act 
as  one  of  his  age  and  capacity  migbt  reaaon- 
ably  have  been  expected  to  act.   We  are  of 
the  opinion  that  under  the  facts  In  this  caae 
the  queatlon  whether  plaintiff  used  aucb  care 
as  ought  reasonably  to  be  expected  from  one 
of  hla  age  and  capacity  was  properly  sub- 
mitted to  the  Jnry  by  tbe  Instnictlon  com* 
plained  of. 

The  defendants  challenge  the  correctness 
of  plaintiff's  second  instruction,  which  la  as 
follows:  *^f  tbe  Jury  find  from  tbe  evidence 
that  defendants,  or  either  of  them,  on  or 
about  December  7,  189S,  negligently  placed 
or  maintained  a  pile  of  cinders  upon  Ohio 
avenue,  la  Kansas  City,  Kan.;  that  it  was 
unnecessary  to  have  said  cinders  in  such 
coDdlllott  as  you  may  find  them  to  have  been; 
that  such  cinders  constituted  an  obstruction 
to  travel  upon  said  street  and  did  not  leave 
the  street  In  a  reasonably  safe  condition, 
and  that  plaintiff  stepped  upon  or  agalnat 
the  same,  and  waa  thereby  thrown  to  the 
ground,  so  that  paaalng  cars  ran  over  one 
of  his  I^s,  cruafalng  and  mangling  it, — then 
plaintiff  Is  entitled  to  a  verdict  agalnat  the 
defendant  or  defendants  which  you  find  to 
bave  80  placed  and  maintained  the  pile  of 
chiders,  provided  you  further  find  that  there 
wai  negligence  in  placing  and  maintaining 
such  cinders,  and  euch  negligence,  if  any, 
was  the  cause  in  producing  tbe  Injury,  and 
that  plaintiff  was  not,  on  his  part,  guilty 
of  negligence  which  directly  contributed  to 
bis  Injury."  It  Is  Insisted  that  the  question 
wbrtbar  the  cinder  pile  lemalned  In  tbe 


street  an  unreasonable  length  of  time  was 
not  submitted  to  tbe  Jury  by  this  Instruction, 
as  It  ahould  have  been.  This  error  was  cur- 
ed by  Instruction  No.  16  given  for  defend- 
ants. By  tbis  iustructlon  tbe  jury  were 
told,  in  effect,  that  defendants  bad  tbe  right 
to  leave  material  lu  the  street  with  which  to 
cimatruct  or  repair  Its  track,  provided  the 
same  waa  used  for  the  purpose  of  r^alrlng 
or  surfacing  the  track  within  a  reasonable 
time  after  they  were  left  in  tbe  street  So, 
when  these  two  Instructions  are  considered 
and  read  together,  the  quesU(Hi  whether  de- 
fendants imreasonably  prolonged  such  use  of 
the  street  was  fairly  submitted  to  the  Jury. 
It  is  not  perceived  bow  defendants  could 
possibly  have  been  prejudiced  thereby.  The 
rule  Is  clear  that  If  any  omission  exists  in 
plaintiff's  Instructions,  and  it  Is  supplied  by 
those  given  for  defendants,  the  error  Is  cured. 
Owens  V.  Railroad  Co.,  »5  Mo.  1G9.  S  S.  W. 
350;  Meadows  v.  Insurance  Co.,  129  Mo.  76. 
81  S.  W.  &78.  Aa  the  omission  in  plaintiff's 
instruction  was  supplied  by  defendants'  fif- 
teenth Instruction,  there  is  no  reasonable  er- 
ror on  tbat  account 

The  further  objection  Is  made  tbat  the 
Jury  were  told  tbat  plaintiff  could  recover 
If  this  negligence  '^as  the  cause  in  pro- 
ducing the  hijury"  in  question.  While  tbe 
term  "proximate  cause"  Is  the  more  common 
expression  to  be  found  in  slmllal'  Instruc- 
tions, and  Is  more  accurate  in  phraseolc^* 
it  Is  not  perceived  how  tbe  Jury  could  bare 
been  misled  by  tbe  language  used. 

It  is  also  urged  tbat  the  court  below  erred 
In  giving  plaintiff's  third  instruction,  defining 
"negligence."  This  Instruction  la  aa  follows: 
"Negligence  la  the  want  of  ordinary  care, 
and  ordinary  care  Is  tbat  degree  of  care 
which  ought  reasonably  to  be  expected  from  a 
person  of  ordinary  prudence.  In  view  of  all  of 
the  circumstances  developed  In  evidence.  If 
either  defendant  failed  to  exercise  ordinary 
care  in  placing  and  maintaining  aald  pile 
of  cinders  lu  question,  then  It  was  guilty  of 
negligence."  The  specific  criticism  to  this  In- 
stmction  Is  that  Instead  of  the  words  "la 
view  of  all  of  tbe  circumstances,"  there 
should  have  been  •Used  '*under  like  circum- 
stances." We  do  not  think  there  is  any 
merit  in  this  objection.  There  Is  no  sub- 
stantial difference  In  the  two  expressions. 
The  same  Idea  is  expressed  by  the  words  In 
either  case.  The  care  which  ought  reasona- 
bly to  be  expected  of  a  person  under  "like 
drcumstances"  simply  means  under  the  "cir- 
cumstances shown  In  evidence." 

The  ptalntUTa  Inatmctlons.  as  a  whole, 
when  taken  in  connection  with  those  given 
for  defendants,  fairly  presented  the  law  of 
the  caae  to  the  Jury,  and,  when  so  considered, 
are  In  harmony  with  the  controlling  decisions 
of  this  court,  and  furnish  to  defendants  no 
Just  ground  of  complaint  The  defendants* 
instructions  In  tbe  nature  of  a  demurrer  to 
all  evidence  were  properly  refused. 

Tbe  eonrf  s  refuaal  to  give  dafendants'  In- 
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•traction  Na  12,  as  follows.  Is  next  assign- 
ed as  errw:  "Tbe  conrt  Instracts  the  Jrar 
that  If  Ihe  pile  of  cinders  ovw  and  iipon 
wtalcli  Otto  Anderson  sa^s  he  fell  at  the  time 
of  this  injuiy  was  so  high  and  open  to  rlew 
that  It  could  easily  be  seen  1^  one  of  his 
age  and  experience  approadiing  uld  pile, 
white  facing  It,  and  that  Otto  Anderson  was 
going  In  the  direction  of  said  pile  until  with- 
in about  fire  steps  tiliereot  and  then  turned 
around  and  went  backwud,  and  fell  over 
said  pile  and  rolled  under  Uie  cars,  your  Ter^ 
diet  must  be  for  defendants.**  nils  Instruc- 
tion Is  sul^ect  to  the  criticism  that  It  Is  not 
predicated  i^Km  the  facts  of  the  case.  There 
was  no  evidence  that  the  plaintiff  was  going 
towards  the  cinder  pile,  facing  It.  and  then 
turned  around  and  went  towards  It  back- 
ward. He  may  hare  been  going  by  or  at  the 
side  of  the  cinder  pll^  but  there  Is  not  the 
slightest  CTldence  that  he  faced  It.  and  while 
facing  It  turned  around  to  look  away  from  It 
The  erldoice  shows  that  i^utiff  was  not 
awaie  of  the  presmce  of  the  cinder  jAle. 
Therefore  he  had  the  right  to  assume  that 
the  cinder  pile  was  not  there.  Again,  It 
may  be  said  that,  eren  though  plaintiff  knew 
of  the  existence  of  the  cinder  pile,  It  cannot 
be  said  that  he  was  guilty  of  negllgaice  per 
se  In  not  seeing  it  Bueschlng  t.  Gaslight 
Ga,  19  Mo.  218;  Barr  t.  Glty  of  Kansas  Olty 
(Uo.)  16  8.  W.  48a.  Moreover,  this  Instrno- 
tlon  requires  of  idalntlff  the  same  care  as 
sn  adult  Inrtead  of  sntnhlttlng  to  tbe  Jury 
the  question  whether,  in  view  of  his  age  and 
capad^,  he  exercised  tbe  care  that  oiq;ht 
reasonaUy  to  be  expected  of  one  of  like  age 
and  capadtT*  Besides,  It  was  directly  In  eoa- 
fllct  with  defendants'  thirteenth  and  seren- 
teenllk  Instructions,  leaving  It  to  the  Jury  to 
say  whether  the  plalntUFs  age  and  capacity 
were  sncta  as  to  require  of  him  the  acts 
spedfled  in  fbe  Instruction.  Olearly,  defend- 
ants could  not  complain  that  tiie  court  be- 
low ad<9ted  the  theory  Invited  tastruc' 
tlons  given  on  their  behaU.  Holmes  r.  Braid- 
wood,  82  Ma  910. 

There  was  no  error  in  refusing  instmc- 
tl«i%  Nos.  11  and  16  asked  fw  by  defend- 
ants.  These  InstructloilV  read  as  follows: 
"(11)  The  court  Instructs  the  Jury  that  a 
railroad  track  Is  In  Itself  a  warning  of  dan- 
ger, and  It  became  Otto  Andmon's  duty 
■whea  he  approached  the  track  In  question 
to  remain  far  enough  away  from  the  tmCk 
while  trains  were  approaching  or  passtaig  to 
be  safe  f ran  collision  with  tb»  cars,  and  from 
stumbling  aver  obstmctloDS  which  ml^t 
cause  him  to  tall;  and  If  the  Jn^  bellere 
from  the  evidence  that  Otto  Anderson  came 
near  defendants'  traek  while  the  train  was 
approaching,  and  stumbled  over  a  pile  of 
cinders,  whldi  caused  blm  to  fidl  under  flie 
wheels,  when  he  either  did  see  or  might  have 
KM  the  train  coming,  by  looking,  or  heard 
It  by  listening,  and  avoided  tbe  said  pile 
of  cinders  fay  looking,  your  verdict  must  be 
for  the  defendants."   **afl9  It  Otto  Andeison 


was  of.  such  age  and  experience  wifli  ref«^ 
oice  to  the  movement  of  trains  and  cars  as 
to  know  the  dangers  Incident  theretn  and  if 
he  went  Tqpon  the  track  or  near  the  cars  for 
the  purpose  of  getting  upon  the  same  or 
passing  In  front  or  around  the  same  wlille 
In  motion,  he  was  guilty  of  contributory  neg- 
llgence,  and  the  plaintiff  cannot  recovw  In 
this  actlm,  notwithstanding  you  may  b^eve 
tbe  defendants  were  guilty  ot  negligence 
with  reference  to  the  qieed  of  Its  train,  the 
allowing  of  cinders  to  remain  along  Its  track, 
or  In  tbe  running  of  Its  train  without  a 
mitchman  on  the  front  car,  or  In  any  otiier 
respect"  The  observations  made  us  In 
disposing  of  defendants*  refused  Instruction 
Na  12  are  equally  applicable  to,  and  dis- 
pose of.  this  point  M<»eover.  hy  defendants 
taiBtructlons  Nos.  8,  14.  and  17.  and  plaintiff? 
fourth  Instruction,  tbe  Jury  were  fidly  and 
spedflcally  Instracted  upon  the  sut^ect  o( 
ccxitrlbntc»7  negligence.  Hence  there  was  no 
error  In  refusing  these  Instmetlons. 

Objection  Is  also  made  to  the  remarks  of 
We.  Hagerman,  counsel  for  plaintiff.  In  his 
dosing  argument  to  the  JU17,  In  whldi  he, 
referring  to  the  franchise  granted  to  the  de- 
fendants, said,  over  defendants*  objection, 
that  "they  were  lawbreakers  from  the  Jump.*' 
As  all  that  counsel  said  In  r^ard  to  the  mat- 
ter does  not  appear  from  the  record,  we  can- 
not say  there  was  any  abuse  of  dlscrettm 
the  trial  court  There  Is  certainly  nothing 
In  the  brief  reference  to  this  sobject  In  the 
record  that  would  Justify  tbe  reversal  mt  a 
Judgment  otherwise  iHKvnly  obtataied. 

me  defendants  finally  make  the  pdnt  that 
plaintiff,  havUig  Inooght  suit  on  statutory  or 
ordinance  negligence,  should  not  have  bem 
permitted  to  recover  fw  common-law  Dili- 
gence, as  the  bitter  was  a  different  canse  of 
action,  and.  if  recov»y  was  pennlnllde  for 
It  sudi  could  have  beoi  the  case  01^  on  an 
amended  petition.  Unfortunately  Cor  de- 
fendants' contention,  the  petition  Is  not  based 
up«i  the  ordinance.  The  avermwts  In  rela- 
tion to  the  ordinance  ate  merely  cumulative. 
Eliminate  all  reCeraice  to  the  ordinance^  and 
enough  remains  to  state  a  good  cause  of  ac- 
tion of  commoD-law  negligence.  Tbe  peti- 
tion, in  part,  reads  as  fMlowS:  "At  the  side 
of  and  between  the  said  tracks,  and  In  said 
dty,  upon  the  said  street  the  defraidants  n^ 
llgentl^  placed,  and  on  December  7.  1886, 
negligently  maintained,  a  pile  of  cinders  and 
ashes,  constituting  an  obstruction  to  the  tear- 
el  upon  said  street  Bald  obstructioD  made 
the  street  unsafe  for  travel,  and  directly  vio- 
lated the  terms  of  section  8  of  Ordlnaace  88S 
of  this  dl7'"  The  above  all^tlau  w«e 
followed  Immediately  by  the  pn^er  aver- 
ments of  the  ordinance.  ManlfesQy,  this 
paragraph  of  the  petition  states  a  good  cause 
of  action  of  common-law  negligence.  Inde- 
pendent of  the  ordinance.  WhUe  ttia  avw- 
ment  Is  made  that  such  obstruction  was  pro- 
hibited by  the  ordinance  of  tlie  dty.  SUD  It 
will  be  observed  that  the  unsafe  oondltloo 
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of  tbe  street  Is  tbe  Dasls  of  the  cause  of  ac- 
tion. In  making  out  his  case  tbe  plaintiff 
was  not  confined  to  tbe  ordinance.  Tbe  btI- 
Canee  tended  to  sbow  tbat  It  was  negligence 
in  defendants  to  leare  the  dnders  piled 'op 
in  tbe  street.  Hence  it  cannot  be  said  there 
-was  an  entire  failure  of  proof;  neither  was 
there  a  variance,  but  merely  ■  failure  to 
prove  the  cause  of  action  In  Its  entirety. 
Knoogh,  however,  was  shown,  to  sustain  tbe 
action.  As  was  said  In  Werner  v.  Railway 
Oo..  81  Uo.  36S,  "it  Is  not  a  case  of  variance, 
but  an  Instance  in  which  negllgmce  of  the 
character  alleged  Is  proven,  but  not  to  the 
extent  alleged,  but  suffident  to  support  the 
action."  The  case  at  bar  is  unlike  and  d«ir- 
iy  disUngnishable  from  Hansberger  v.  Ball- 
road  Co.,  48  Mo.  196;  HoUlday  t.  Jackson. 
21  Mo.  App.  060;  City  of  Kansas  City  v. 
Hart  (Kan.  Sup.)  67  Fac.  930;  Railway  Co. 
v.  Wyler.  158  U.  S.  2S5,  IS  Sup.  Ot  877,  89 
L.  Ed.  983,— cited  by  counsel  for  defendants. 

Tbe  case  seems  to  have  been  fairly  tried, 
and,  there  being  no  error  substantially  affect- 
ing the  merits,  the  Judgment  will  be  afbmed. 
All  concur. 


NBWTON  T.  NEWTON. 
(Snpreme  Court  of  Missouri,  Division  No.  S. 
March  26,  1901.) 

APPBAL  —  BXCBPTION  —  H0HB8TBAD  —  COH- 
TSTAHCBS  IN  FRAUD  OP  UARITAL 
RIOHTS-^OWER— ELECTION. 

1.  Rnling  on  demurrer  may  be  reviewed  on 
appeal  without  an  exception, 

2.  An  exception  recited  in  tbe  record  proper 
does  not  preserve  the  matter  thus  recited,  which 
can  be  done  by  a  bill  of  exceptions  alone. 

3.  An  ante-mortem  conveyance  by  a  husband 
of  his  homestead  In  order  to  defeat  bis  wife  of 
her  dower  rl^t  is  void  under  Rev.  St.  1899, 
S  3616.  debarring  tbe  husband  from  selling, 
mortgaging,  or  alienating  tbe  homestead  in  an; 
manner  whatever. 

4.  A  conveyance  of  land  or  personalty  by  a 
husband  durfuK  his  last  sickness,  and  in  con- 
templation of  death,  without  consideration,  and 
for  the  pariKMe  of  defrauding  bis  wife  of  her 
marital  rights,  gives  ground  for  equitable  inter- 
ference^ 

5.  Under  Bev.  St.  1889,  S  4Q18,  entitling  a 
wife  to  one-baif  tbe  real  and  personal  estate 
belonging  to  the  husband  "at  the  time  of  his 
death  aMolutely,"  equity  will  enforce  the  wife's 
interest  in  property  sought  to  be  conveyed  b; 
the  husband  before  bis  death  to  defeat  her  mari- 
tal rigbts.  though  the  lef^al  title  be  not  in  him 
at  the  time  of  bis  death. 

6.  Under  Rev.  St  1889,  S  4f>20,  entitling  the 
widow  of  a  husband  dying  childless  to  elect  to 
take  her  dower,  as  provided  in  section  ^13,  to 
wit,  a  one-tbird  interest  for  life  in  land  trf 
which  the  husband  was  seised  at  any  time  dur- 
ing coverture,  free  from  debts;  or  as  provided 
In  section  4518,  to  wit,  a  one-half  interest  in 
all  property  belonging  to  tbe  husband  "at  the 
time  of  his  death  absolutely,"  subject  to  debts, 
■~4iy  electing  to  take  under  section  4518,  the 
wife  does  not  ratify  conveyances  made  by  the 
husband  with  tbe  fraudulent  intent  to  cut  down 
her  marital  rights. 

7.  A  defect  in  a  petition  to  enforce  dower  In 
failing  to  show  that  tbe  declaration  of  election 
was  filed  within  12  months  after  grant  of  let- 
ters, etc..  as  required  by  Rev.  St.  1889,  |  4522, 
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Is  cured  by  a  statement  showing  that  the  hus- 
band died  less  than  a  year  before  tbe  commence- 
ment of  the  suit. 

Appeal  from  drcnlt  court,  BflUmr  connty; 
D.  W.  Shackleford.  Judge. 

Action  by  Clara  Dell  West  Newton  against 
George  W.  Newton.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Moore  &  Williams  and  W.  M.  Williams,  for 
appellant.  W.  S.  Pope  and  W.  M.  Lumpkin, 
for  respondent. 

SHERWOOD.  J.  This  was  a  proceediuff 
Instituted  In  the  Miller  chrcult  court  to  set 
aside  a  conveyance  of  certain  lands  in  Miller 
county.  Leaving  off  caption  of  petition,  and 
setting  forth  its  substance  and  material  por- 
tions, plaintiff  therein  states  "tbat  she  was 
married  to  Samuel  Newton,  now  deceased, 
before  any  of  the  dates  and  times  mentioned 
In  this  petition,  and  from  aud  after  tbeir 
marriage  was  his  wife  until  his  death,  on 
the  22d  day  of  December,  1896;  that  during 
their  coverture,  and  for  a  long  time  prior  to 
the  2lBt  day  of  November,  1896,  the  said 
Samuel  Newton  was  the  owner  of  In  fee,  and 
seised  and  possessed  of  the  following  lands 
situate  In  Miller  connty,  giving  description 
of  such  lands,  composing  about  300  acres,  as 
well  as  property  situate  in  the  town  of  Eldon 
(giving  description),  which  lots  In  Eldon 
plaintiff  and  her  busbaud  during  bis  lifetime 
occupied  as  their  homestead,  of  all  which 
lands  and  lots  plaintiff's  husband  died  seised 
and  possessed;  that  on  the  21st  day  of  No- 
vember, 1896,  while  tbe  said  Samuel  Newton 
was  In  his  last  sickness,  aud  not  expecting  to 
live  for  but  a  short  time,  and  shortly  before 
bis  death,  he  conveyed  the  aforesaid  lands 
to  the  defendant  for  tbe  purpose  of  defeating, 
as  far  as  he  could,  the  marital  rights  of  the 
plaintiff  In  said  property  after  his  death,  and 
that  the  defendant  took  and  received  tbe 
conveyance  for  said  property  well  knowing 
the  reason  and  Intention  of  tbe  said  Samuel 
Newtou  In  conveying  the  property  aforesaid 
to  bim,  and  with  a  view  to  aid  her  said  hus- 
band as  far  as  he  conld  In  depriving  her  of 
her  marital  rigbts  after  bis  death;  tbat  the 
defendant  paid  nothing  for  the  said  land  so 
conveyed;  that  there  was  not  siifficlent  con- 
sideration for  said  conveyance,  and  the  only 
real  consideration  was  tbat  the  defendant, 
who  was  the  brother  of  the  plaintiff's  hus- 
band, might  take  tbe  land  discharged,  as  far 
as  possible,  of  her  marital  rights  under  the 
law,  and  that  said  conveyance  was  made  b} 
her  husband  aud  received  by  tbe  defendant 
In  fraud  of  plaintiff's  rights,  and  for  tbe  pur- 
pose of  defrauding  her  out  of  her  marital 
rights  after  the  death  of  her  husband;  that 
there  were  no  children  bom  of  the  marriage 
aforesaid,  and  that  said  Samuel  Newton  died 
leaving  no  children  or  other  deacendanta  in 
being  capable  of  inheriting;  that  he  did  not 
owe  anytbing  at  the  time  of  his  death,  nor 
is  hi>  estate,  now  being  administered  npon 
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In  the  probate  court  of  Ulller  county,  Mo.,  In 
any  wise  Indebted  or  Incumbered,  nor  dtd  he 
owe  anything  on  ttae  21st  d^  of  Norember, 
1896,  or  prior  tbereto,  or  at  the  time  of  mak- 
iDgr  the  conveyance  aforesaid  to  defendant; 
that  at  the  time  of  the  conveyance  aforesaid 
her  said  husband  was  the  owner  of  a  large 
amount  of  personal  property,  of  horses, 
mules,  wagons,  farming  implements,  cattle, 
household  and  kitchen  furniture,  money, 
notes,  bonds,  mortgages,  deeds  of  trust,  and 
various  other  kinds  of  [nnperty,  and  evi- 
dences of  debt  and  choses  In  acUon,  a  par* 
ticular  description  of  which  she  Is  now  un- 
able to  give,  but  of  the  value  of  at  least  (SO,- 
000;  that  he  likewise  conveyed  to  the  defend- 
ant at  the  same  time,  without  consideration, 
and  la  anticipation  of  soon  dying,  and  for  the 
purpose  of  depriving  her  of  her  marital  rights 
in  his  estate  after  his  death,  and  of  defraud- 
ing her,  by  that  device,  out  of  the  same,  and 
to  prevent  her  from  claiming  her  said  mar^ 
Ital  rights  under  the  provisions  of  section 
4518  of  the  Revised  Statutes  of  Missouri,  and 
thereby  to  put  the  whole  of  his  property, 
both  real,  and  personal,  and  mixed,  as  far 
beyond  her  reach  as  possible,  and  to  Impov- 
erish her  so  that  she  would  be  unaUe  to  sue 
for  and  recover  her  rights  In  Ills  property  as 
his  widow  after  his  death;  ^at  since  the 
death  of  the  said  Samuel  Nevrton  she  has 
duly  filed  her  election  to  take  dower  under 
the  provisions  of  section  4518  of  the  Revised 
Statutes  of  Missouri  of  1889,  as  required  by 
section  4522  of  the  said  Revised  Statutes  of 
the  state  of  Missouri,  and  filed  the  same  In 
the  office  of  the  probate  court  of  Miller  coun- 
ty. Mo.,  that  being  the  court  granting  let- 
ters of  administration  on  the  estate  of  her 
husband  and  having  jurisdiction  thereof,  and 
also  Hied  her  declaration  or  deed  of  election 
in  the  office  of  the  recorder  of  deeds  of  Mil- 
ler county.  Mo.,  for  record;  that  after  the 
death  of  her  husband,  Samuel  Newton,  the 
defendant  took  possession  of  the  real  estate 
aforesaid  under  the  aforesaid  fraudulent  con- 
veyance to  htm,  and  still  holds  the  possession 
thereof,  and  she  has  been  by  him  deforced 
of  her  dower  and  marital  rights  therein;  and 
she  again  here  cbargea  that  the  eonve^nce 
and  all  the  acta  and  doings  ot  the  defendant 
and  of  her  said  husband  In  and  about  the 
same  were  a  fraudulent  contrivance  on  their 
part  to  prejudice  her  rights;  that  the  said 
conveyance  was  made  with  the  avowed  de- 
sign of  depriving  her  of  her  rightful  portion 
of  her  husband's  estate,  to  which  she  was 
lawfully  entitled,  and  was  made  with  the  In- 
tention on  the  part  of  both  tbe  defendant  and 
her  sold  husband  of  preventing  her  from 
electing  to  take  dower  In  the  estatfe  of  her 
husband  under  the  provisions  of  section  4518. 
Rev.  St  1880;  that  her  said  husband  and  the 
defendant  took  counsel,  before  the  making  of 
said  ccmveyance,  how  to  cut  ott  the  plaintiff 
of  her  Jost  share  of  the  estate  after  her  hus- 
band's death,  and  how  to  deprive  her  of  her 
right  of  elf cUon  as  aforesaid  guarantied  to 


her  under  the  laws  of  the  state;  that  at  the 
time  of  the  making  of  said  conveyance  to  the 
defendant  her  husband  vraa  In  a  very  law 
owdltlon.  with  consdous  certainty  ot  ap- 
proadblng  death,  he  then  having  no  hope  of 
recovery;  that  the  defendant  was  weH  aware 
of  the  facts  here  charged,  and  of  each  and  all 
of  them,  and  was  a  party  thereto,  and  active- 
ly participated  In  all  of  the  frauds  and  con- 
trivances aforesaid;  that  she  never  at  any 
time  relinquished  her  dower  or  marital  rights 
In  said  land  In  any  way  whatever,  either  dur- 
ing the  lifetime  of  her  husband  or  since  bis 
death.  Wherefore  she  prays  the  court  that 
it  In  consideration  of  the  above  facta,  ad- 
judge and  decree  that  the  said  deed  afore- 
said, which  Is  recorded  In  the  recorder's 
oflSce  of  Miller  county.  Mo.,  In  Book  10,  at 
page  55  thereof,  be  declared  frauduUnt  as  to 
her,  and  in  fraud  of  her  marital  rights  aa  the 
Tridow  of  the  said  Samuel  Newton,  deceased: 
that  she  be  adjudged  the  owner  of  a  one-half 
interest  In  said  lands,  and  that  the  defend- 
ant be  deemed  and  held  in  law  and  equity  to 
hold  the  said  lands  In  trust  imly,  and  ao  as 
not  to  deprive  her  of  her  marital  rights  there- 
in, as  attempted  by  the  acts  herein  complain- 
ed ot;  and  that  this  court  adjudge  and  de- 
cree that  a  partition  and  division  of  said 
lands  be  made  between  the  plaintiff  and  de- 
fendant giving  to  each  the  one-half  thereof; 
and  also  that  this  cowt  appoint  commission- 
ers to  make  such  partition  and  division:  and 
for  all  such  other  and  furttier  orders,  Ju^- 
ments,  and  decrees  In  and  about  the  prem- 
ises as  will  do  her  complete  justice,  and  give 
her  all  of  her  marital  rights  aa  the  widow  of 
Samuel  Xewton.  deceased,  of  whldi  sbe  has 
been  so  fraudulently  and  forcibly  derived; 
and  also  to  adjudge  against  the  defendant 
the  value  of  the  rents  and  profits  of  the  prop- 
erty aforesaid,  to  which  she  has  been  law- 
fully entitled  since  the  death  of  her  husband, 
and  which  she  avers  to  be  of  the  monthly 
value  of  fifty  dollars,  and  also  for  her  costs 
and  other  prcHper  relief." 

To  the  above  petition  defendant  interposed 
the  following  demurrer:  "For  cause  of  de- 
murrer defendant  shows  that  said  petttloo 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Second.  That  said  petition 
shows  upon  Its  face  that  several  causes  of 
action  have  been  Improperly  united  therein. 
Third.  The  petition  discloses  the  fact  tiiat 
the  plaintiff,  aa  the  widow  of  Samud  New- 
ton, deceased,  has  filed  her  election  to  lake 
and  receive  as  her  share  and  interest  In  bis 
estate  under  the  provisions  of  section  4518 
and  of  section  4SS2  of  the  Revised  Statutes 
of  Missouri  of  1889,  and  that  her  declaratiou 
of  such  election  has  been  duly  filed  in  the 
office  of  the  clerk  of  the  probate  court  and 
In  the  recorder's  office  of  MlUer  coon^,  and 
by  such  election  she  ratified  the  deeds  and 
cmveyances  made  by  her  deceased  husband 
In  his  lifetime,  and  an  action  wHI  not  Ue  to 
set  aside  auch  deeds  and  conveyances  in  or- 
der that  she  may  elect  to  receive  one-half  of 
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hia  real  estate  under  the  provUloDs  of  sec* 
tlon  4518.  Rev.  St  aforesaid.'* 

The  trial  court  beld  tbe  petition  iniBclent 
DefHidBiit  stood  on  hla  demurrer,  and  final 
decree  vent  as  prs^ed  in  tbe  petition. 

1.  It  IB  allied  In  defendant's  abstract  that 
defendant  excepted  to  tlie  action  of  the  court 
In  OTermllns  bis  demurrer  to  the  jwtltlon. 
The  record  shows  no  sncb  exception;  but  an 
exception  In  snch  case  neither  helps  nor 
harts,  as  a  demnrrer  will  ke^  wlUiout  an  ex- 
ception. Spears  T.Bond,  79 Mo. 467;  Hannah 
T.  Hannah.  100  Mo.  19  S.  W.  87.  Be- 
sides, an  exception  recited  In  the  record 
proper  does  not  preserve  tiie  matter  thus  re- 
cited. That  Is  the  sole  and  impropriate  func* 
tlon  of  a  blU  of  exertions,  which  alone  pos- 
sesses such  preserratlTe  power.  State  t. 
Wear.  145  Mo.  162,  46  8.  W.  1009. 

2.  A  demurrer  admits,  not  the  truth  ol 
such  facts  as  are  alleged  In  a  petition,  but 
tbe  tmth  of  each  facts  as  are  wdl  pleaded, 
and  not  otherwise  or  elsewhere.  Bliss.  Code 
PL  (Sd  Ed.)  S  418;  1  Chit  PL  (ISth  Am.  Ed.) 
•693:  Com.  Dig.  "Pleader,*'  Q.  6,  and  other 
cases  cited  In  note.  The  facts  In  tbe  case 
At  bar  are  sufficiently  well  pleaded,  provided 
they  are  "sufficient  to  constitute  a  cause  of 
action.'*  This  la  the  main  point  In  contro- 
veny,  which  the  demurrer  nUses  to  the  peti- 
tion's sufficiency.  A  subsequent  portion  of 
the  petition,  relating  to  personal  property, 
win  be  discussed  latw  on. 

3.  Now.  first  as  to  the  real  estate.  It  Is 
certain  that  under  the  provisions  of  section 
3010.  Ker.  St.  ISBB,  the  husband  of  plalutUT 
was  debarred  from  and  Incapable  of  selling, 
etc.,  the  homestead  at  ESdon.  and  such  a  sale 
Is  declared  by  tbat  section  to  be  null  and 

TOld. 

4.  Relative  to  the  sale  of  the  other  realty, 
tbe  rule  Is  wen  settled  In  other  Jurisdictions 
that  a  conveyance  of  land,  made  by  a  bus* 
band  to  defraud  bis  wife  of  her  dower  In  the 
circumstances  mentioned  In  the  quutloned 
petition,  constitutes  a  valid  basis  for  Inv<A- 
ing  equitable  aid  and  relief.  In  Walker  v. 
Walker,  06  N.  H.  890;  SI  Atl.  14.  27  U  R.  A. 
780.  Blodgett,  X,  observed:  "Cpon  the  facts 

%found  at  the  hearing,  the  bill  can  be  main- 
tained. The  attempt  of  the  plalntllTs  hus- 
band to  dispose  of  nearly  all  of  his  personal 
estate  so  that  he  should  hare  the  enjoyment 
and  control  of  It  fiH*  life,  and  tbe  plaintiff  be 
deprived  of  any  portion  of  It  at  his  decease, 
cannot  be  sanctioned.  It  is  settled  law  that 
conveyances  of  real  estate  made  by  the  hus- 
band during  the  coverture  for  tbe  purpose 
of  defeating  the  wife's  rlgbts  are,  as  to  her, 
fraudulent  and  Void.  Whether  the  same  rule 
obtains  In  transfers  of  personal  iwopcaly  tor 
the  like  purpose  when  the  husband  reserves 
therein  no  right  to  Umself  Is  a  question  upon 
which  the  authorities  are  somewhat  at  vari- 
ance; but  where  the  transfer  Is  a  mere  de- 
vice or  contrivance  by  which  the  husband, 
not  parting  with  the  absolute  dominion  over 
tbe  property  during  his  life,  seeks  at  his 


death  to  deprive  bis  widow  of  her  distribu- 
tive share,  there  Is  no  substantial  conflict  of 
authority  that  the  rule  applicable  to  convey- 
ances ot  realty  prevails.  •  •  •  Marriage 
does  not  debar  a  man  from  all  right  to  dis- 
pose of  his  property  during  his  life  accord- 
ing to  his  will  and  pleasure.  On  the  con- 
trary, 'nothing  Is  better  settled  than  the  pow- 
er of  a  liusband  to  dispose  of  his  personal 
property  In  good  faith,  by  gift  or  otherwise, 
during  coverture,  free  from  aQ  post-mortem 
dalms  thereon  by  his  widow.*  Dlckersou's 
Appeal.  115  Pa.  198,  8  Atl.  64,  2  Am.  St  Rep. 
547,  S52.  It  simply  debars  bim  from  making 
gifts  and  conveyances  with  the  view  of  de- 
featlug  his  wife's  marital  rights,  and  to  this 
extent  only  Is  bis  power  of  disposal  clogged 
and  fettered.  When  his  object  Is  not  to  de- 
fraud her,  he  may.  therefore,  lawfully  sell 
or  cimveyi  and  he  may  ev«i  make  a  gift  of 
his  property  for  any  lawful  purpose."  And 
a  decree  entenKI  In  conformity  to  the  views 
above  expressed  was  affirmed;  that  decree 
having  granted  to  plaintiff  her  proper  pro- 
portion of  liie  peraonai  estoto  of  her  deceased 
husband,  he  having  attempted  by  gifts,  etc.. 
during  bis  life,  to  d^eat  her  marital  rights 
ttiereln,— dtlng  authorities,  the  most  of 
which  are  cited  In  plaintiff's  bri^,  and  which 
fully  support  the  views  In  the  case  from 
which  quotation  baa  Just  been  made.  Scrib- 
ner  says:  "So  the  wife  may  be  relieved  In 
equity  against  a  fraudulent  a>nveyance  ex- 
ecuted by  her  husband  with  Intent  to  defeat 
her  dower;  and  to  the  extent  of  establishing 
the  Invalidity  of  the  wmveyonce  as  against 
the  wife  this  relief  may  be  had  during  the 
lifetime  of  her  husband.  So  In  a  case  where 
the  husband  purchased  lands  of  his  son  at 
an  exorbitant  price,  and  executed  bis  bond 
and  mortgage  for  the  purchase  money,  with 
Intent  to  prejudice  his  wife's  interests  In  bis 
estate,  a  court  of  equity,  after  the  death  of 
tbe  husband,  required  the  son  to  satisfy  the 
bond  and  mtnrtgage  from  the  personalty 
which  had  come  to  his  hands."  2  Scrlb. 
Dower  &i  Bd.)  163.  The  same  author  says 
elsewhwe:  "Nor  wUl  a  fraudulent  mortgage 
of  the  husband  be  sustained  as  against  the 
wife,  nils  waa  determined  In  Ellllnger  v. 
Beldenbauer,  6  Serg.  &  R.  531.  'In  Pennsyl- 
vania,' said  the  court  In  tiiat  case,  *wbere 
lands  are  couddered  as  chattels  for  payment 
of  debts,  the  husband's  lands  may  be  levied 
on  and  sold,  and  tbe  wife  loses  ber  dower. 
So  here,  a  mortgiqee  given  by  the  husband 
will  bind  the  dower  right  All  the  Intraest 
may  be  levied  on  and  sold  on  a  levari  facias 
without  regard  to  the  wife's  right  of  dower; 
but  a  mere  voluntary  mortgage  Onuch  less 
a  fraudulent  one,  made  for  the  purpose  of 
defeating  the  Inchoate  right  of  the  wUe)  can- 
not bind  her.  for  this  would  be  In  fraud  of 
the  law,  and  In  fraud  of  tiie  right  accrued 
directly  on  tbe  marriage.  Initiate  on  the  mo- 
ment of  marriage,  consummate  on  the  death 
of  the  husband;  a  right  much  respected  in 
law;  highly  favored,  next  to  liberty  ar 
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life."*  1  Scrlb.  Dower,  p.  628.  So.  too.  In 
Gewgia,  there  Is  no  statute  Inhibiting  tbe 
sale  of  land  hj  tbe  hnsband  to  defeat  bla 
wife's  rlgbt  of  dower,  and  jet  It  la  tbwe  held 
that,  while  the  hnsband  may  make  an  ac- 
tual and  bona  fide  conveyance  whweby  the 
dower  of  the  wife  In  his  land  Is  actoally  de> 
feated,  still  a  mere  colorable  sale  and  con- 
veyance, not  made  by  the  parties  with  intent 
to  be  real  and  tiperatlTe,  bnt  only  as  a  means 
of  dividing  the  lands  among  the  children  ot 
the  husband  after  his  death,  he  meanwhile 
being  the  real,  while  the  grantee  in  the  con- 
veyance is  the  nmnlnal  and  formal,  owner, 
will  leave  the  husband  seised,  so  far  as  oon- 
cems  the  dower  right,  and  bis  widow  may 
claim  and  have  assigned  dowor  notwith- 
standing the  colorable  conveyance  afwesald. 
Flowers  V.  Flowers  (Ga.)  15  8.  B.  834,  18 
U  R.  A.  76.  So  that  It  wiU  be  seen  that  the 
ability  or  Inability  of  a  husband  to  defeat 
dower  by  conveying  away  his  lands  is  not 
the  basis,  in  either  Instance.  f<»:  equitable  In- 
terference.  The  only  basis  for  that  consists 
in  the  animus  which  prompts  the  convey- 
ance. If  fraudulent  in  snch  circumstances 
as  recited  in  the  present  petition,  then  eq- 
uity, properly  taiTiAed,  takes  charge  of  the 
atCalr.  In  this  case  the  petition  alleges,  and 
the  demurrer  confesses  tbe  truth  of  the  alle- 
gation, that  the  husband  died  seised  and  pos- 
sessed of  the  property  in  suit  Concession  Is 
mode  bx  counsel  fmr  defendant— what,  In- 
deed, had  been  previously  settled  by  the 
pleadings  and  adjudication  thereon— that 
plaintiff,  by  her  election  under  the  provisions 
of  section  4518.  Rev.  St  1889,  became  enti- 
tled to  "one-half  of  the  real  and  personal  es- 
tate belonging  to  the  husband  at  the  time  of 
hU  death  t^iolutely,  subject  to  the  payment 
of  the  husband's  debts."  Stress  Is  laid  by 
counsel  on  the  words  which  they  have  Itali- 
cized, as  above,  of  those  quoted.  Touching 
this  point  and  those  words,  Judge  McGirk 
said  In  DavlB  v.  Davis,  5  Mo.  183:  "I  then 
bold  that,  if  the  slaves  contained  In  the  deed 
to  Thomas  Davis  were  the  property  of  Davis 
at  the  time  of  his  death,  the  dower  arises  on 
them.  But  it  is  argued  that  they  were  not 
his  at  the  time  ot  his  death  by  reason  of  the 
deed,  I  admit  that,  so  far  as  the  mere  form 
or  right  Is  concerned,  they  were  not  his. 
Here  the  form  hides  the  substance,  and  was 
intended  to  do  it.  But  in  a  court  of  chan- 
cery, no  matter  how  cunningly  and  deeply 
covered  and  concealed  thtf  right  may  be,  the 
deep  searching  justice  of  the  chancellor  with 
his  argus  eyes  will  uncover  It  The  chan- 
cery commands  the  right  to  remain  where  it 
should  have  been  till  all  the  purposes  of  Jus- 
tice are  accomplished."  And  it  will  not  es- 
cape observation  that  what  the  widow  takes 
by  election  is  neither  more  nor  less  than 
dower.  Thus  section  4520  provides,  when 
the  husband  shall  die  wltbont  a  child  or 
other  descendant  living,  capable  of  inherit- 


ing, the  widow  shall  have  her  election  to  take 
her  dower,  as  ^ovlded  In  section  4518,  dis- 
charged of  debts,  or  the  provlirioiis  of  sec* 
tlon  4518,  Ma  ther^  provided.  And  section 
4522,  after  polnttiv  out  the  mode  of  making 
the  election  mentioned  and  provided  for  in 
preceding  sections,  gives  expressitm  to  the 
same  Idea,  by  saying  that  if  the  widow  do 
not  file  her  dedaratim  in  12  months,  and 
have  It  filed  In  the  recordex'B  office  In  15 
months,  af  t«r  grant  of  lettfiara,  the  sball  be 
"endowed"  un^  the  provlsloiia  oi  aectiona 
4513.  4515,  and  4516.  .And  the  initial  sec- 
tion of  tbe  <diapter  (section  4513)  also  enr* 
ploya  tbe  t«m  "endowed,"  wtUch,  as  al- 
ready seen.  Is  indiscriminately  employed  in 
the  cognate  sectlona  whether  relating  to 
dower  from  cbolce  or  dower  without  choice. 
In  other  words.  It  is  as  much  out  of  the 
power  of  the  husband.  In  the  circumstances 
set  forth  in  the  petltlfm,  to  defraud  his  wife 
out  of  her  election  down,  as  to  tiius  derive 
her  of  her  ordinary  common-law  dower,  as 
represented  by  section  4513.  Speaking  of 
dower  in  personal  property.  Judge  Scott  in 
Stone  V.  Stone,  says:  "Although  dower  la 
given  In  personal  estate  by  oar  statute,  yet 
it  was  not  thereby  Intoided  to  restrain  the 
husband's  absolute  control  of  It  during  his 
life,  to  give  and  dispose  of  as  he  wlUs,  pro- 
vided it  be  not  done  In  expectation  of  death, 
and  with  a  view  to  defeat  the  widow's  dow- 
er. The  hustmnd  may  do  as  he  pleases  wltb 
his  personal  proper^,  subject  to  this  restric- 
tion. After  the  enjoyment  of  tbe  property 
In  the  most  absolute  manner  during  his  en- 
tire life,  the  law  will  not  permit  him,  at  the 
approach  of  death,  and  with  a  view  to  de- 
feat his  wife's  right  of  dower,  to  give  It 
away.  If  such  a  dlspoeltion  was  allowed, 
the  efficacy  of  the  statute  conferring  dower 
in  personalty  would  depend  on  the  whim  or 
caprice  of  the  husband."  18  Mo.  892  et  seq. 
In  Homsey  v.  Casey,  21  Mo.  545,  no  such  ele- 
ment of  fraud  was  presoit  as  In  Stone's  Case. 
And  In  the  case  at  bar  plaintiff  no  more  rati- 
ded  by  her  election  dower  the  fraudulent 
deeds  and  conveyances  here  complained  of 
than  bad  she  pretermitted  her  right  of  choice 
of  dowers,  and  fallen  back  on  the  pibvislons^ 
of  section  4513. 

It  is  well  enough  to  say  in  conclusion  that 
that  portion  of  the  petition  is  bad  which 
relates  to  filing  her  election  under  section 
4522,  and  to  filing  declaration  in  the  record- 
er's office,  since  It  Is  not  shown  that  the  dec- 
laration was  filed  in  12  months  after  grant 
of  letters,  nor  that  such  declaration  was  filed 
within  16  months,  etc.  But  this  defect  Is 
cured  by  the  statement  that  decedent  died 
ou  December  22, 1886,  and  the  petition  on  Its 
face  shows  that  the  suit  was  made  return- 
able to  the  September  term,  1897.  and  this 
necessarily  shows  that  the  papers  aforesaid 
were  filed  in  time.  For  these  reasons,  tbe 
Judgment  should  be  affirmed.   All  concur. 
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LYNN  ct  al.  v.  HOCKADAY. 
<SDpr«me  Court  of  Missouri,  Division  No.  L 

March  12.  1901.) 
Z>OWSR— HtTSBAMD  AND  WIFB— WITNESSBB— 
MARRIED  WOMAN  —  STATEMENTS  BY  HUS- 
BAND—ADMISSIONS— ADOPTION— PAROL  CON- 
TRACT—EXECUTED AORDBMENT— DESCENT 
AND  DISTRIBUTION  —  RIQBT8  Or  ADOPTED 
CHILD. 

1.  Where,  in  a  Bait  for  the  admeasuremeDt  of 
dower,  a  widow  withdrew  her  answer,  and  elect- 
ed in  open  coart  to  take  dower,  she  had  no  in- 
terest in  a  eontroTersy  between  the  heirs  as  to 
the  share  of  an  adopted  child  wMch  would  ren- 
der her  incompet«it  to  testify  to  the  ad<q;ition. 

2.  Rev.  St.  1880.  8  4656,  provides  that  no  mar- 
ried WMnan  shall  be  disqualified  to  testify  in 
eivil  snitB  hr  or  against  her  husband  ia  certain 
cases,  proTided  that  the  section  shall  not  be  con- 
strued to  authorize  or  prevent  her  from  testify- 
ing to  admissions  or  conversations  of  her  hus- 
band. Held,  that  the  proviso  was  limited  to  the 
provisions  of  the  section,  and  did  not  extend  to 
the  right  of  a  married  woman  to  testify  general- 
ly in  suits  against  others  than  her  huaband,  and 
hence  it  did  not  prcdiibit  a  widow  from  testi- 
fying to  conversations  of  her  husband  with  the 
penon  from  whom  a  child  was  adopted  by  him, 
m  an  action  by,  such  child  to  recover  a  child's 
share  in  the  husband's  estate. 

S.  An  orphan's  grandmotiier  gave  the  child  to 
decedent,  believing  it  would  be  raised  as  his  own 
child,  refusing  to  surrender  the  child  on  any 
other  condition.  The  child  was  taken  by  dece- 
dent, given  his  name,  and  raised  as  his  own 
child.  He  called  her  his  daogfater,  and  conceal- 
ed the  fact  that  she  was  not  his  «»^^titr  from 
her  until  she  was  18  years  of  age.  ^be  passed 
in  society  as  decedent's  daughter,  and  lived  with 
them  until  her  marriage,  but  was  never  adopted 
by  deed  as  required  by  statute.  Held,  that  sach 
facts  showed  an  executed  agre^nent,  to  adopt 
which  was  not  avoidable  for  lack  ot  a  deed,  and 
hence  the  adcmted  child  was  entitied  to  a  ailld's 
share  In  decedent's  estate. 

Appeal  from  circuit  court,  Cass  county: 
W.  W.  Wood,  Judge. 

Suit  by  James  F.  Lynn  for  admeasurement 
of  dower  In  the  estate  of  James  Lynn,  de- 
ceased. Lillle  Hockaday  Intervened  by  an- 
swer and  cross  bill,  alleging  adoption  by 
decedent,  and  claiming  a  child's  share  in  the 
estate.  After  trial,  plaintiff  died,  and  Sarah 
Lynn,  his  ftdmlnistratrlx,  and  his  heirs,  were 
substituted*  as  parties.  From  a  Judgment 
dismissing  the  croM  bill,  intervener  appeals. 
Rereraed. 

Wallace  ft  Wallace  and  Chas.  W.  Sloan, 
for  appellant.  Noah  M.  Glvan  and  Allen 
Glenn,  for  respondent 

VALLIAXT,  X  This  suit  was  for  the  ad- 
measurement of  dower  of  the  widow  of 
James  Lynn.  Intestate,  in  wblcli  his  son 
James  F.  Lynn  claimed  to  be  the  only  beir, 
but  by  leave  LllUe  Hockaday  was  made  a 
party,  and  filed  an  answw  and  cross  blU 
showing  that  abe  was  In  fact  the  adopted 
daughter  of  the  Intestate,  although  no  deed 
of  adoption  had  been  executed,  and  claiming 
a  child's  share  in  the  estate.  Issue  was 
^Ined  on  the  case  made  in  ber  cross  bill, 
and  upon  the  trial  by  the  court  there  was  a 
finding  and  decree  against  her,  from  which 
decree  this  appeal  Is  taken. 


TbB  testimony  on  behalf  of  LUlle  Hocka- 
day sbowed  that  bi  1875  she  was  an  taifant 
between  S  and  4  years  old.  Her  name  was 
then  Julia  Fetde.  Both  of  ber  parents  were 
dead,  and  abe  was  left  to  the  care  of  her 
maternal  gcandmotber,  who  was  old,  and  In . 
poor  circumstances,  being  herself  depoident 
on  ber  son  for  maintenance.  She  waa  the 
youngest  of  several  children,  wbo,  at  the 
deatb  of  their  parents  without  any  estate, 
were  left  dependent  on  relatives  who  were 
usable  to  provide  comfortably  for  them.  At 
that  time  James  Lynn  was  a  farmer  in  good 
circumstances,  living  on  bis  farm  with  his 
wife,  the  widow  in  this  case.  They  had 
been  married  about  five  years,  and  had  had 
no  child,  but  be  bad  a  son  by  a  former  msx- 
riage,  James  F.  Lynn,  who  was  the  original 
plaintiff  In  ttils  case,  hut  who  has  died  since 
the  trial  of  the  snlt,  and  bla  bdrs  and  ad- 
ministratrix have  been  substltnted  as  par^ 
ties.  Mr.  and  Mrs.  Lynn,  hearing  of  the 
llttie  orphan,  went  together  to  the  old  grand- 
mother, who  lived  about  eight  miles  trom 
them,  to  see  the  child,  and  learn  If  the  grand- 
mother would  give  ber  to  tbem.  That  w^s 
in  March  or  April,  1875,  and  for  Just  what 
was  said  between  the  parties  interested  on 
that  visit  we  have  to  depend  upon  the  mem- 
ory of  Mrs.  Lynn  and  Mrs.  William  Cook, 
an  aunt  of  the  child's;  tbe  grandmother  and 
Mr.  Lynn,  tbe  real  parties  to  the  alleged  con- 
tract, both  being  dead.  When  Mrs.  Lynn 
was  offered  as  a  witness,  the  plaintifr  ob- 
jected on  the  ground  that  she  had  been  the 
wife  of  James  Lynn,  and  for  that  reason  was 
Incompetent  to  testify  in  the  case.  The  court 
overruled  that  objection,  but  on  further  ob- 
jection ruled  that 'she  would  not  be  allowed 
to  testify  to  conversations  with  her  huaband 
when  tbey  were  alone.  Her  testimony  as  to 
tbe  agreement  waa  that  when  tbey  went  to 
see  the  grandmother  they  bad  a  talk  with  her 
about  tbe  child  in  which  tbe  grandmother  told 
them  that  the  child's  mother  on  ber  deathbed 
bad  given  the  child  to  her,  and  that  it  was 
very  dear  to  her,  but,  to  get  tbe  child  a  good 
home,  she  would  make  a  sacrifice  of  her  own 
feelings.  She  said  that  she  bad  had  two  or 
three  opportunities  to  give  her  to  parties  to 
raise,  but  that  was  not  what  she  wanted.  She 
wanted  some  one  to  take  the  child,  and  raise 
her  for  their  own  child,  and  where  there  were 
no  other  children.  On  those  terms  she  would 
let  her  go.  Mr.  and  Mrs.  Lynn  did  not  de- 
cide then  to  take  ber,  but  went  home,  and 
considered  tbe  matter  for  several  days,  and, 
after  so  considering  It,  returned  together  to 
the  grandmother,  who  gave  the  child  to  tbem. 
and  tbey  brought  her  home.  Under  the  rul- 
ing of  the  court  this  witness  was  not  per- 
mitted to  testify  as  to  what  her  husband 
said  to  her  on  the  subject.  She  was  asked: 
"Q.  When  you  were  talking  to  Mrs.  Cook 
[the  grandmother],  what  did  she  say,  and 
how  did  she  say  she  wanted  a  riei'soa  to 
take  her?  A.  Take  ber  for  their  own  child. 
To  adopt  ber.   Q.  That  Is  what  abe  said  her^ 
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self?  A.  Xea,  sir.  Q.  Did  700  alt  agree  to 
that?  A.  Tea.  ilr;  we  agreed  to  It"  Upon 
croiB-examinatlon  plaintiff  showed  this  wit- 
ness a  letter,  which  she  acknowledged  to 
bare  written,  and  which  was  addrcased  to 
one  of  plaintiff's  witnesaea,  Thomas  OoUlaSi 
asking  him  what  he  knew  'about  the  caae, 
and  soliciting  bta  Interest  in  behalf  of  'ths 
adopted  child,  appealing  to  him  as  an  old 
friend  of  the  family,  etc.  In  the  letter  she 
said:  "Yon  were  the  one  who  told  ns  atwut 
the  child.  Advised  ni  to  take  her,  and  sent 
ns  to  Grandma  Cook's  to  see  about  it,  which 
we  did.  Waa  pleased  with  the  Uttle  child, 
and  took  her  as  our  own.  Hr.  Lynn  agreed 
to  take  her,  adopt  her  as  oar  own,  as  fairly 
as  he  ever  did  anything  in  his  life.  We  was 
busy  that  anmmer,  and  did  not  attend  to 
having  it  recorded  just  then."  Mrs.  WiUlam 
Cook  was  present  when  Mr.  and  Mrs.  Lynn 
came  to  take  the  child,  and  ahe  undertook 
to  testify  as  to  Uie  agreement  But,  though 
she  seemed  to  be  an  intelligent  woman,  she 
became  ccmfnsed  In  endeavoring  to  give  the 
snbstanoe  of  the  conversation,  and  was  un- 
alfle  to  understand  the  technical  distinction 
between  giving  the  substance  of  the  con- 
versation and  drawing  a  conclusion  there- 
from. When  asked  to  state  the  coaversation. 
she  aald  it  was  so  many  years  ago  she  would 
not  remember  the  words  that  were  used. 
Then,  when  asked  to  state  the  aubstance  of 
the  conversation,  she  said  liiat  the  substance 
was  the  child  was  to  be  adopted.  Upon 
motlm  of  plaintiff,  that  waa  ruled  out  aa 
the  statement  of  a  conclusion.  After  being 
plied  with  like  questions  several  times,  she 
seemed  to  grow  a  little  impatient;  for  ex- 
ample: "Q.  Now,  can  y<Pu  give  the  exact 
conversation.  If  ao,  do  so?  A.  No,  sir;  I 
cannot  Q.  What  was  the  substance  of  the 
conversation?  Mr.  Jarrott:  State  what  was 
said.  The  Court:  Take  up  what  each  we 
said,  and  tell  as  near  what  they  said  aa  yon 
can.  A.  I  cannot  take  up  anything,  for  I  do 
not  remember  It;  and  I  am  not  going  to  do 
it  either.  *  *  •  Q,  I  want  yon  to  give 
what  you  know  about  It  You  were  there. 
A.  I  have  told  you  they  were  tliere,  but  I 
cannot  tell  you  any  of  the  conversation;  only 
the  agreement."  The  court  ruled  that  that 
was  a  conclusion,  and  again  told  her  not  to 
stete  her  conclusion,  but  to  state  the  sub- 
atence.  to  which  she  replied:  **A.  I  told  you 
the  run  of  the  substance:  Q.  What  was  it? 
A.  They  were  to  adopt  that  child."  The  court 
again  ruled  that  that  was  but  a  conclusloD. 
There  was  a  good  deal  of  such  examination 
and  cross-examination,  with  the  reBult  as 
above  Indicated.  .  When  the  grandmother 
gave  the  child  to  Mr.  and  Mrs.  Lynn,— which 
was  on  their  second  visit,— they  took  her 
home  In  their  buggy,  and,  passing  through 
the  town  of  Pleasant  Hill,  called  on  Mrs. 
Shortrldge.  a  friend  of  theirs.'  Mrs.  Sbort- 
rldge  testified  that  when  Mr.  and  Mrs.  Lynn 
came  In  Mrs.  Lynn  said.  "See  our  little  girl," 
and  Mr.  Lynn  said  that  her  grandmother 'had 


given  her  to  them  to  CAlse  u  their  own  child. 
When  they  took  her  home,  Mr.  and  Urs. 
Lynn  immediately  changed  the  chlld'a  name 
to  -LilUe  Lynn,  and  thereafter  she  bore  that 
name,  and  none  other,  until  she  was  married. 
She  was  reared  in  the  family  of  Mr.  and 
Mra.  T^ynn  in  all  respecte  as  If  she  waa  their 
own  child,  and  she  herself  waa  teught  to  be- 
lieve that  they  were  her  own  father  and 
mother,  and  she  was  never  informed  to  the 
contrary  until  she  was  17  or  18  years  old. 
She  addressed  them  aa  "papa**  and  "mama." 
and  tiiey  called  her  "daughter."  A  letter 
from  Hr.  Lynn  to  her  when  she  was  about 
13  years  old  was  In  evidence,  in  which  he 
adressed  her  as  bis  "dear  daughter,"  and  re- 
ferred to  Ura.  Lynn  as  her  mottier.  She 
was  as  a  dutiful  loving  dau^tn  to  both  of 
them,  and  they  were  aa  kind  and  affeGtionate 
parents  to  her.  £ttie  waa  navet  allowed  to 
see  her  own  brothers  or  sisters,  or  any  of 
her  blood  relations,  or  to  know  that  she  had 
any  such.  In  the  home  dnde,  among  neigh* 
bora,  in  school,  In  society,  wherever  Mie  went 
she  waa  known  as  the  daughter  of  Mr.  and 
Mrs.  Lynn,  and  she  believed  so  taersdf  until 
she  was  grown.  She  was  married  at  home, 
in  the  presence  of  both  her  adopted  parente. 
with  their  approval,  and  she  waa  married 
under  the  name  of  LllUe  Lynn.  There  waa 
never  any  deed  of  adoption  as  the  statute  In 
such  case  provides.  Thomas  Gdllns,  a  wit- 
ness for  plaintiff,  the  pers<m  to  whom  the 
lettOT  of  Mrs.  Lynn  above  refezred  to  was 
addressed,  testified  that  be  had  known  the 
parents  of  the  child;  that  they  had  died 
very  poor,  leaving  aeveral  children,  who  were 
placed  in  different  homes;  and  the  yoongest 
(JuUa)  waa  1^  with  her  old  grandmotiier. 
who  the  wltnesa  had  heard  wanted  to  get  a 
home  for  her,  and  he  tried  to  find  her  (me, 
and  told  Mra.  Lynn  abont  her.  Mrs.  Lynn 
came  to  hla  honse,  and  at  her  request  he 
went  with  her  to  the  grandmother's.  Mr. 
Lynn  waa  not  with  them.  "Q.  Yon  may 
state,  in  substance,  what  arrangements  were 
made.  If  any,  by  Mrs.  Lu  A.  .Lyna  and 
Mza.  Susan  Cook,  about  Mrs.  Lynn  taking 
Julia  Fettle  at  the  time  that  you  went  with 
Mrs.  Lynn  to  see  Susan  Cook  in  the  spring 
of  1875.  A.  We  went  there  to  see  the  old 
lady,  Mrs.  Cook,  aud  she  consented  to  give 
Mrs.  Lynn  the  girl,  Julia  Pettie.  The  girl 
was  not  in  a  condition  to  go  home  with  Mrs. 
Lynn,  and  she  was  to  go  back  in  a  few 
days.  Q.  You  may  state  whether  or  not  any- 
thing was  said  at  that  time  by  Mrs.  Lynn 
taking  Julia  Pettie  to  adopt.  A.  The  adopt- 
ing part  I  heard  nothing  of,  but  Mrs.  Cook 
gave  her  the  child  to  keep  as  her  own  child. 
*  *  *  She  said  that  she  wanted  to  take 
the  child  and  raise  her  so  that  she  would 
never  know  who  her  kinfolks*  name  were." 
The  plaintiff's  effort  was  to  show  that  It  waa 
Mrs.  Lynn,  and  not  Mr.  Lynn,  who  waa  re- 
sponsible for  taking  the  child  from  the  grand- 
mother; and  to  this  purpose,  in  addition  to 
the  testimony  of  Collins,  called  Mrs.  Wear 
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as  a  wltnesB,  who  testified,  in  eCFect  tbat 
Mrs.  Lynn  had  said:  "I  went  after  Lillie, 
and  could  not  get  her  the  first  time.  The 
sepond  time  I  went  after  her  I  got  her.  Mrs. 
Cook  told  me  when  I  was  there  the  first 
time  tbat  I  could  not  take  her  if  she  cried, 
but,  if  she  did  not  cry,  I  could  take  her;  and 
I  took  some  trinkets  along  with  me  to  please 
her,  and  she  took  up  with  me,  and  I  brought 
her  home;  and  that  Is  all  there  is  about  it" 
Mrs.  Frank  Lynn  and  Mra.  Webster  testi- 
fied to  similar  conversations  with  Mrs.  Lynn. 
There  was  also  testimony  received  over  the 
objection  of  defendant  to  the  effect  that  Mr. 
Lynn,  in  his  lifetime,  at  various  times,  but 
several  years  after  be  had  taken  the  child 
into  his  family,  had  said  In  casual  conver- 
sations, when  asked  about  it,  that  he  had 
not  adopted  her.  and  was  not  going  to  do 
so;  tbat  that  was  bis  wife's  affair,  or  words 
to  that  effect  But  .these  statements  were 
not  made  in  the  presence  of  the  girl  or  of 
Mrs.  Lynn.  After  bearing  this  evidence,  the 
court  concluded  that  it  was  incompetent  and 
ruled  it  out  Mrs.  Lynn,  In  her  testimony, 
bad  said  that  she  first  beard  of  the  child 
through  Mrs.  Buckner,  who  informed  her 
about  It.  The  letter  of  Mrs.  Lynn,  above 
mentioned,  weis  introduced  to  contradict  her 
on  that  point  In  the  letter  she  said  to  Col- 
lins that  he  had  first  informed  her.  When 
shown  the  letter  on  cross-examination,  she 
testified  on  that  point:  "That  Is  a  mistake. 
After  I  recalled  it  he  was  not  the  first  We 
asked  bim  something  about  it.  When  I  wrote 
that  I  thought  he  was  the  first  that  told  us 
about  it  But  be  was  not  after  I  reflected 
over  it  a  Utile."  Sbe  bad  also  testified  tbat 
she  never  went  to  the  grandmother's  with 
Collins,  but  in  this  she  was  coDtradicted  by 
Collins,  who  testified  tbat  he  went  there  with 
her  the  first  time;  and  a  niece  of  his  testi- 
fied to  the  same  effect.  But  whether  she 
first  heard  of  the  child  through  Mrs.  Buckuer 
or  Mr.  Collins,  and  whether  or  not  she  first 
went  to  see  the  grandmother  with  Collins, 
the  fact  that  she  went  twice  with  her  hus- 
band, and  the  second  time  they  brought 
away  the  child  with  them,  is  supported  by 
the  testimony  of  several  other  witnesses,  and 
is  not  In  confilct  with  the  testimony  of  Mr. 
Collins  and  bis  niece.  There  was  no  con- 
filct IB  the  testimony  as  to  the  status  of 
the  child  after  she  was  brongUt  Into  the 
family. 

1,  It  is  Insisted  for  respondents  that  the 
testimony  of  Mrs.  Lynn  was  incompetent, 
and  the  argument  is  that  without  her  testi- 
mony there  was  no  proof  of  a  contract  to 
adopt.  The  objection  to  her  testimony  was 
In  two  forms,— general  and  specific.  The 
general  objection  that  she  was  Incompetent 
to  testify  at  all,  because  sbe  w^as  the  widow 
of  the  intestate,  was  overruled;  the  specific 
objection  that  sbe  could  nut  testify  to  con- 
versations with  her  husband  when,  tbey  were 
alone  was  sustained,  and  she  gave  no  such 
evidence.   There  were  other  specific  objeo> 


tlona  to  parts  of  her  evidence,  which  were 
sustained.  But  the  testimony  above  quoted 
as  to  what  the  grandmother  said  in  regard 
to  the  conditions  upon  which  she  would  give 
them  the  child,  and  that  Mr.  and  Airs.  Lynn 
agreed  to  those  terms,  was  introduced  with- 
out objection,  unless  it  was  covered  by  the 
general  objection  going  to  the  total  Incom- 
petency of  the  witness.  And  the  letter  of  Mrs. 
Lynn  to  Collins,  in  which  she  said  that  Mr. 
Lynn  had  agreed  to  adopt  the  child  as  falr:y 
as  he  had  ever  agreed  to  anything  in  hfa 
life,  was  introduced  by  respondents  on  cross* 
examination.  At  the  time  Mrs.  Lynn  was 
first  offered  as  a  witness  she  had  an  answer 
on  file  In  the  case  In  which  she  bad  pleaded 
the  adoption  of  the  child  by  her  husband  and 
herself,  and  claimed  to  be  entitled  to  a 
child's  share  of  the  real  estate,  under  sec- 
tion 4523,  Rev.  St  1889,  now  section  2044. 
Rev.  St  1899.  which  provides  that,  if  the 
husband  dies  leaving  a  child  or  children,  the 
widow,  if  she  has  a  child  by  such  husband, 
may,  at  her  election,  take  a  child's  share  in 
lieu  of  dower.  But  in  view  of  the  objection 
to  her  as  a  witness,  under  the  advice  of 
counsel  sbe  withdrew  that  answer,  and  elect- 
ed to  take  only  her  dower.  Passing  over  the 
question  of  whether  an  adopted  child  fills  the 
requirement  of  that  statute,  we  see  that  by 
its  tei-ins  the  widow's  right  to  a  child's  share 
depends  on  her  own  election,  and  that  elec- 
tion must  be  In  writing  in  the  form  pre- 
scribed iu  the  next  succeeding  section,  which. 
It  does  not  appear  from  the  record,  was  ob- 
served. Therefore,  when  she  withdrew  her 
answer,  which  had  claimed  a  child's  share 
on  that  account,  and  in  open  court  elected  to 
take  only  her  dower,  sbe  had  then  no  Inter- 
est in  the  controversy,  even  If  she  had  ever 
had.  But  there  was  no  objection  made  to 
her  competency  as  a  witness  on  the  ground 
that  she  was  a  party  In  interest  to  the  con- 
tract alleged  to  have  been  made  by  the  de- 
ceased, but  it  was  only  on  the-  ground  that 
she  was  the  wife  of  the  deceased,  and  the 
argument  in  the  brief  of  counsel  Is  that  she 
was  disqualified  by  the  terms  'of  the  proviso 
In  section  8922,  Rev.  St  1880.  now  section 
4056,  Bev.  St  1899.  Tbat  section  declares 
that  no  married  woman  shall  be  disqualified 
as  a  witness  In  a  civil  suit  prosecuted  In  the 
name  of  or  against  her  husband  In  certain 
casus,  and  specifies  the  cases;  but  this  is  not 
one  of  them.  Then  It  adds:  "Provided,  that 
nothing  in  this  section  shall  be  construed  to 
authorize  or  prevent  any  married  woman, 
while  the  relation  exists  or  subsequently,  to 
testify  to  any  admission  or  conversations  of 
her  husband,  whether  made  to  herself  or  to 
third  parties."  That  proviso,  by  Its  very 
terms,  is  only  a  restriction  of  the  right  Id 
that  section  conferred.  The  section  enables 
a  married  woman  to  testify  In  certain  kinds 
of  cases,  In  which,  by  the  common  law,  she 
was  disqualified;  but  having  qualified  her 
as  a  witness  In  those  cases,  It  adds.  In  effect 
that  In  exercisiiyE  the  right  there  conferred 
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•he  Is  not  to  speak  of  what  lier  husband  may 
bare  said  to  ber  or  to  any  one  else.  It  Is, 
on  tbe  whole,  an  enabling,  and  not  a  dis- 
abllDg,  statute.  Bates  v.  Porcht,  8&  Mo.  121, 
1  S.  W.  120.  The  restriction  In  the  proviso 
Is  not  on  a  capacity  she  had  before,  but  only 
on  the  privilege  there  conferred.  At  com- 
mon law,  Id  a  suit  between  strangers,  in 
which  neither  the  Interest  of  herself  nor  that 
of  her  husband  was  affected,  she  was  a  com- 
petent witness  to  testify  to  a  conversation 
between  her  husband  and  a  third  person.  1 
Greenl.  Ev.  (16th  Ed.)  §3  Sil,  342.  Such  a 
case  would  not  come  within  the  purview  of 
that  statute.  In  Moore  v.  WIngate,  63  Mo. 
3t>S.  loc.  cit,  409,  concerning  the  proviso  now 
under  discussion,  it  was  said,  "Thle  provi- 
sion of  the  statute  was  Intended  to  apply  to 
all  cases,  whether  the  husband  was  a  party 
to  tbe  action  or  not"  The  language  is  broad>- 
er  there  than  necessary.  It  would  have 
been  sufficient  If  it  said  that  the  provision 
applied  to  tbe  facta  of  that  caae.  And  per- 
haps all  that  was  there  Int^ded  was  that  It 
applied  as  well  to  a  case  In  which  her  hus- 
band or  his  estate  was  interested  aa  It  did 
to  a  case  in  which,  he  was  a  party.  That  It 
was  not  Intended  to  construe  the  statute  as' 
Imposing  a  new  disquallflcatlon  on  a  wife,  ia 
shown  by  the  words  immediately  following: 
"It  was  Intended  to  leave  the  disabilities  of 
a  married  woman  In  reference  to  these  mat- 
ters Just  as  they  were  at  common  law."  In 
Holman  v.  Backus,  73  Mo.  49.  a  similar  broad 
expression  Is  found,  but  tbe  same  Idea  pre- 
vails tbrougb  the  opinion  that  the  statute 
only  dealt  with  existing  common-law  disabil- 
ities. In  that  case  the  estate  of  the  de- 
ceased husband,  though  not  sued,  was  Inter- 
ested. There  Is  nothing  in  Willis  v.  Gam- 
mill.  67  Mo.  730,  McFadln  v.  Oatron,  120  Mo. 
263,  2S  S.  W.  506,  or  Shanklln  v.  McCracken. 
140  Mo.  356.  41  S.  W.  88S,  to  which  we  are 
referred,  contrary  to  this  view.  If,  therefore, 
Mrs.  Lynn  was  not  disqualified  at  common 
law,  she  was  not  disquallded  by  tbe  statute. 
In  Spradling  v.  Conway,  51  ^lo.  51,  It  was 
held  that, 'where  It  waa  simply  a  controversy 
between  distributees  of  tbe  estate,  the  wid- 
ow of  the  intestate  was  not  disqualified  at 
common'  law.  and  was  a  "competent  witness 
to  testify  to  what  her  husband  said  to  third 
parties."  This  was  followed  by  our  St.  I-ouIs 
t'ourt  of  appeals.  In  an  opinion  by  Thompson, 
J.,  in  Hoyt  V.  Davis.  30  Mo.  App.  300,  314, 
and  Is  In  harmony  with  the  reasoning  in 
Garvin's  Adm'r  v.  Wllllama.  50  Mo.  206.  Tbe 
case  at  bar  presents  no  claim  against  tbe 
estate  of  the  deceased.  It  Is  simply  a  ques- 
tion between  parties  claiming  to  be  heirs  at 
law  of  the  Intestate,  and  affects  only  the 
partition  of  the  estate  between  them.  The 
est:ite  iself  is  not  to  be  augmented  or  dimin- 
ished by  the  result.  Suppose,  instead  bf  a 
question  of  adoption.  It  was  a  question  of  Iden- 
tification of  one  claiming  to  be  an  heir,  could 
there  be  any  doubt  that  the  widow  would  be 
a  competent  witness?  If  so,  then  the  court 


committed  no  error  In  ovemillng  the  general 
objection  that  went  to  tbe  entire  exclusion 
of  the  witness.  Nor  dlA  the  conrt  commit 
error  in  receiving  the  testimony  that  was 
given  by  Mrs.  Lynn  relating  to  what  passed 
between  the  grandmother  and  her  hosband 
and  herself,  even  If  there  bad  been  specific 
objection  to  that,  which  was  not  the  case. 
All  there  was  of  her  testimony  was  to  the 
effect  that,  when  she  and  her  husband  flr^ 
went  for  the  child,  the  grandmother  stated 
the  terms  on  which  she  would  let  her  go. 
They  returned  home  to  consider  the  proposi- 
tion, and  In  a  few  days  returned,  and  bore  the 
child  away,  Tbe  nearest  she  came  to  stat- 
ing what  her  husband  said  was,  "We  agreed 
to  It,"  and  her  testimony  would  have  been 
In  all  things  as  ^ective  If  that  bad  been 
omitted.  It  was  a  case  In  which  acts  spoke 
louder  than  words.  All  tbe  subsequent  acts 
of  Mr.  Lynn  were  not' only  consistent  with 
the  theory  of  adoption,  but  were  Inconsistent 
with  any  other  theory,  and  those  acts  tes- 
tify to  what  the  agreement  was  more  surely 
than  witnesses  who  attempt  to  repeat  the 
substance  of  conversations  which  they  lis- 
tened to  20  years  before.  To  Mrs.  Sbort- 
rldge  Mr.  Lynn  said,  on  the  day  he  received 
the  child,  and  while  he  was  on  the  way 
carrying  her  to  his  house,  that  the  grand- 
mother had  given  her  to  them  to  raise  as 
their  own  child.  Even  Mr.  Collins,  the  chief 
witness  for  respondents,  said,  "The  adopting 
part  I  heard  nothing  at,  but  Mrs.  Cbok  gave 
her  the  child  to  keep  as  her  own  child." 
When  we  consider  who  the  old  grandmother 
wbo  dictated  the  terms  was,  and  her  condi- 
tion In  life,  we  cannot  expect  her  to  have 
been  posted  as  to  the  technical  requirements 
of  the  statute  In  regard  to  adoption,  but  we 
see  that  she  did  understand  the  difference 
between  merely  giving  the  child  ont  to  serv- 
ice or  to  rear  and  giving  her  to  one  who 
would  take  her  for  his  own  child.  Her 
words  were  as  descriptive  of  the  condition 
as  If  she  bad  used  the  technical  word  "adop- 
tion." 

2.  The  main  argument  In  resistance  to  the 
claim  of  adoption  Is  that  the  agreement  re- 
lied on  Is  within  the  statute  of  frauds,  and, 
there  being  no  deed  of  adoption,  the  claim 
falls.  The  agreement  Is  not,  strictly  8[>eak- 
lug,  within  tbe  statute  of  frauds;  that  la.  It 
is  not  embraced  within  the  provisions  of  the 
ancient  statute  of  frauds.  Browne,  St. 
Frauds.  §8  275-276a;  Rodg.  Dom.  Rel.  i  450. 
Yet  It  bears  a  resemblance  to  cases  within 
that  statute,  for  the  reason  that  the  statute 
authorizing  tbe  adopting  of  a  child  provides 
that  It  may  be  done  by  deed  In  writing,  and 
Indicates  no  other  method:  and,  as  there  was 
no  common-law  adoption,  the  argument  la 
that  It  must  be  done  as  tbe  statute  requires, 
or  It  cannot  be  don4  at  all.  But  since  the 
statute  has  made  tbe  adoption  of  &  child 
lawful,  the  law,  for  the  same  reasons  that  It 
sometimes  enforces  oral  contracts  affecting 
real  estate,  will  not  allow  the  mere  failure 
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-of  one  party  to  do  bis  duty  to  work  an  li^ 
reparable  wrong  to  one  who  has  folly  per- 
formed his  part  This  court,  for  that  rea- 
son, baa  not  only  held  an  oral  contract  for 
adoption  ralld,  but  has  also  required  fulflU- 
ment  of  a  collateral  agreement  of  the  adopt- 
ing parent  to  leave  the  adopted  child  his  es- 
tate at  his  death.  Sharkey  t.  MtDermott  91 
Mo.  647,  4  S.  W.  107.  Under  the  eTldence 
In  this  case  we  cannot  shut  out  from  our 
minds  the  conviction  that  Mr.  and  Mrs.  Lynn 
both  agreed  with  the  grandmother  to  adopt 
this  child;  tiiat  on  the  faith  of  that  agree- 
ment the  child  was  given  to  them,  and  thus 
the  agreement  was  p^ormed  on  the  part  of 
the  grandmother;  and  that  It  has  been 
fully  performed  on  the  part  of  both  the 
adopting  parents  and  the  adopted  child,  save 
only  tbe  deed  has  not  been  executed;  and 
that  was  through  no  fault  of  tbe  child's. 
The  life  of  that  whole  family  In  reference  to 
this  child  from  tbe  time  she  was  first  taken 
into  It  until  the  death  of  Mr.  I^nn  would 
have  to  be  construed  to  be  a  deception  and 
A  fraud  If  we  would  give  to  It  the  effect  that 
respondents  claim  for  It.  It  Is  argued  that 
her  relatives  were  poor,  and  that  she  has 
had  In  tbe  family  of  Mr.  Lynn  a  better  home, 
and  more  refined  rearing,  than  she  would 
have  had  if  he  had  not  taken  her.  That  may 
be;  but  it  does  not  follow  as  a  legal  conclu- 
sion that  the  reward  was  all  on  her  side,  or 
even  that  It  was  her  gain  at  all.  That  she 
took  the  place  of  an  only  daughter  in  the 
lives  of  Mr.  and  Mrs.  Lynn,  and  performed 
her  part  as  such.  Is  the  cold  fact  which  the 
law  regards  as  a  sufl9clent  consideration  to 
support  the  contract.  How  much  she  added 
to  th^r  happiness  the  law  does  not  under- 
take to  estimate.  What  her  life  would  have 
been  If  it  had  been  left  to  flow  on  In  the 
channels  that  nature  bad  given  her,  whether 
happier  and  better  or  the  contrary,  no  one  can 
tell.  But  tbe  evidence  shows  that  by  no  will 
of  hers,  and  not  primarily  for  her  pleasure, 
she  was  taken  away  from  her  own  relatives, 
and  was  as  completely  deprived  of  the  affec- 
tion tbat  comes  from  natural  family  ties  as 
if  nature  liad  provided  ber  none.  Who  can 
estimate  the  ralue  of  tbat  of  which  she  was 
deprived,  and  who  can  say  she  was  compen- 
sated by  what  she  received?  Taken  at  an 
age  when  she  was  too  young  to  know  wbo 
•he  was.  advantage  was  taken  of  her  very 
helplessness  In  that  respect;  her  mind  was 
obscured  to  the  truth,  and  forced  to  believe 
In  tbe  fictitious  condition.  She  was  taken 
possession  of,  mind  and  body,  and  molded  as 
her  adopting  parents  desired.  Uke  a  bud 
that  has  been  cut  from  its  natural  stem  and 
.grafted  into  a  foreign  tree,  she  grew  into  the 
family,  and  became  a  part  of  its  very  life. 
Everything  that  adoption  cratemiriatea  was 
accomplished.  It  became  a  contract  fully 
performed  on  her  part,  and  the  statute  of 
frauds  cannot  be  Invoked  to  ber  Injury.  The 
Judgment  of  tbe  circuit  court  Is  reversed,  and 
tbe  caoae  remanded  to  tbat  court,  with  dlrec- 


tlMis  to  enter  a  decree  upon  tbe  Issues  made 
by  the  cross  blU  declaring  Lillle  Hockaday 
a  duly-adopted  child  and  heir  at  law  of  James 
Lynn,  deceased,  and  as  such  entitled  to  a 
child's  share  of  his  estate.  All  concur,  except 
MABSHALU  J.,  absent 


SCANNBLIi  T.  AMERICAN  SODA-FODN- 
TAIN  CO. 

(SiQMreme  Court  of  Missouri,  Divlslcm  No.  1. 
March  12.  1901.) 

SPEOIFIO  PBRFOBHANCB  —  EXORANOB  OF 
PROPERTY  —  TITLB  —  RETOSAL  —  ADTBSSB 
POSSESSION— BA8EHBNT  ~  NOHUSER  —  TIHB 
—ESSENCE  OF  CONTRACT-^iAFSBD  AOREB- 
UENT-ESTOPPBL. 

1.  Plaintiff  and  defendant  eontraeted  to  ex- 
diange  real  estate,  and  agreed  that  if  any  de- 
fect should  be  found  in  the  title  to  either  of  the 
properties,  so  that  the  trade  could  not  be  made, 
tlien  the  party  whose  title  was  defective  should 
pay  the  other  $250,  and  that  it  the  titles  were 
found  to  be  perfect  the  deeds  should  be  delivered 
by  a  certain  day.  Plaintiff  showed  title  by  ad- 
verse posseaaioa  for  62  years.  Held,  that  the 
fact  that  the  record  title  showed  a  transfer  of 
the  pnqierty  by  the  French  government  In  1768, 
which  was  recorded  In  1841,  and  a  devise  of  tbe 
property  by  a  subseqaent  grantee  In  1S78  did 
not  jnstify  the  defendant  In  refusing  to  p^form 
the  contract,  since  plaintiETs  title  was  nnns- 
sallaUe  under  Rev.  St.  1899,  {  426B.  i»oviding 
that  no  action  shall  be  maintained  for  tbe  re- 
covery of  real  property  after  24  years  after  the 
cause  of  acti<Hi  or  right  of  entry  shall  have 
accmed,  and  section  4268,  making  fbe  lawful 
poesessicMi  of  property  and  the  payment  of  taxes 
thereon  for  30  years  a  bar  to  any  claim  there- 
for emanating  from  the  govmiment 

2.  Where  RD  aUey  had  been  fenced  and  not 
used  since  1876,  Its  existence  constituted  no 
ground  for  defendant's  refusal  to  perform  a 
contract  for  the  purchase  of  a  lot  since  the 
easement  had  been  extlngnished  by  nonuser. 

8.  Plaintiff  and  defendant  exchanged  property, 
and  agreed  that  plaintiff  idiould  take  a  two- 
years  Tease  of  the  property,  to  be  conveyed  to 
defendant  as  soon  as  the  deeds  were  exchanged, 
and  that,  if  the  titlps  proved  perfect,  tbe  deeds 
should  be  delivered  by  July  1,  1897,  which  time 
was  twice  extended  to  allow  time  to  examine 
the  respective  titles.  Defendant  objected  to 
plalntifrs  title  on  other  grotmds,  without  men- 
Honing  that  a  914-indi  strip  had  been  sold  off 
from  one  side  of  the  lot.  until  after  several 
moDths'  negotiations  In  reference,  to  the  other 
objections.  Plaintiff  purchased  the  9^inch 
strip  in  March,  1886,  after  he  had  inatitnted  a 
suit  tor  specific  performance,  and  at  the  time  of 
tbe  rendition  of  tbe  decree  was  able  to  fnmlsh 
a  perfect  title.  Beld,  that  the  contention  that 
plaintiff  was  not  entitled  to  specific  perform- 
ance, l>ecnuse  time  was  of  the  essence  of  the 
contract,  conld  not  be  sustained,  since  it  was 
defendant's  duty  to  have  notified  plaintiff  of  the 
defect,  and  the  agreement  to  lease  the  property 
to  plaintiff  showed  that  defendant  was  not  prej- 
udiced by  tbe  failure  to  get  immediate  posses- 
sion of  that  particular  prc^rty. 

4.  An  agreement  that  (riaintiff  should  acc«>t 
a  lease  in  the  "usual  form"  was  not  so  in- 
definite as  to  be  nnenforceaUe. 

f>.  Plaintiff  and  defendant  axreed  to  exchange 
real  property;  that  the  deeds  should  be  exchan- 
ged July  \,  1897;  and  that  plaintiff  should  ac- 
cept  a  two-years  lease  of  the  property,  to  be 
couve.ved  to  defendant  at  a  certain  monthly 
rrntnl.  Defendant  refused,  after  several  months' 
negotintions,  to  malie  the  exchange  because  of 
alleged  defects  fo  plaintiff's  title,  and  plaintiff. 
In  an  action  for  specific  performance,  proved  a 
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markeuble  title.  EeU,  that  plaiotlfTa  asree- 
ment  to  accept  a  lease  Inpsed  throug:h  defend- 
ant's refasal  to  perform  the  contract. 

ti.  Pluintiff  and  defendant  agreed  to  exchange 
real  property,  and  that  the  deeds  should  be  de- 
livered D7  a  certain  date  if  the  titlei  were  p4.>r- 
feet  Defendant  objected  to  plaintifCi  title,  and 
demanded  a  guaranty  of  title  from  a  trust  com- 
pany.  Beld,  that  a  letter  from  plaintifTs  at- 
torney daring  the  negotiations  as  to  plalotifFs 
title,  atatin^  that  plaintiff  ought  not  to  be  re- 
quired to  give  a  guaranty,  because  defendant's 
title  was  more  defective  than  plaintiff's,  did  not 
estop  plaintiff  from  demanding  specific  perform- 
nnce  of  the  contract,  since  the  letter  did  not 
amount  to  a  refusal  to  accept  defendant's  title. 

Appeal  from  St  Louis  circuit  court;  H.  D. 
Wood,  Judge. 

Action  by  Alfred  Scannell  against  the 
American  Soda-Fountain  Company.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals. Reversed. 

This  is  a  salt  In  equity  to  enforce  speciflc 
performance  of  a  contract  for  the  exchange 
of  lands.  By  written  agreement  between  the 
parties,  in  June,  1897,  defendant  agreed  to 
convey  to  plaintiff  certain  real  estate  on  Pine 
street.  In  St  Louis,  particularly  described  in 
the  petition,  for  which  plaintiff  agreed  to 
pay  $10,000,  and  convey  to  defendant  certain 
real  estate  on  Morket  street,  in  that  city, 
also  particularly  described  in  the  petition. 
'ITie  contract  provided  "that  If  any  defect 
should  be  found  In  the  title  to  either  of  said 
properties,  so  that  this  contemplated  trade 
cannot  be  made,  then  the  party  whose  title 
proves  defective  hereby  agrees  to  pay  to  the 
other  party  the  sum  of  two  hundred  and  fifty 
dollars  as  full  compensation  for  the  failure 
to  consummate  this  contract;  and,  in  the 
event  and  upon  such  failure  being  made,  this 
contract  stiall  be  absolutely  void,  as  if  the 
same  had  never  been  made,  and  the  two  hun- 
dred and  fifty  dollars  hereby  receipted  for 
shall  be  returned  to  said  Scannell.  If,  how- 
ever, said  titles  are  found  to  be  perfect,  said 
deeds  and  lease  shall  be  delivered  without 
delay,  not  later  than  the  1st  of  July  next." 
There  was  a  stipulation  In  the  agreement 
for  the  plaintiff  to  take  a  lease  from  defend- 
ant for  two  years  on  the  Market  street  prop- 
erty, the  terms  of  which  will  be  noted  later, 
when  we  come  to  discuss  that  feature  of  the 
agreement  The  parties  immediately  began 
Investigations  of  the  titles  of  their  respective 
contemplated  purchases,  in  the  course  of 
which  the  defendant  discovered  that  the 
plaintlfTs  record  title  to  the  Market  street 
property  w^ent  back  no  further  than  1829,  al- 
though the  title  had  emanated  from  the 
French  government  In  1769,  and  for  that  rea- 
son refused  to  carry  out  the  agreement  for 
exchange.  The  subject  was  discussed  be- 
tween the  respective  representatives  of  the 
parties,  and,  pending  the  discussion,  the  time 
for  exchange  of  deeds  was  extended,  first  to 
.July  10th,  and  again  to  July  ITth.  A  sug- 
gestion was  made  that  the  objection  might 
be  overcome  by  obtaiolng  a  guaranty  of  the 
title  by  the  St  Louis  Trust  Company,  and 


while  that  matter  was  under  consideration 
the  agent  of  the  plaintiff  wrote  defendant's 
attorney  a  note,  saying:  "Mr.  Scannell  has 
Just  called  to  say  that  his  attorney  advises 
that  the  title  to  the  Pine  street  lot  is  not  as 
it  should  be,  Inasmuch  as  the  alleys  have 
never  been  dedicated,  and  that  he  ought  to 
hare  a  guaranty  against  that;  in  other 
words,  his  attorney  thinks  your  defect  la 
more  serious  than  the  defect  to  the  Scannell 
property,  and  Sir.  Scannell  thinks  he  ought 
not  to  he  required  to  furnish  a  guaranty." 
Several  meetings  were  bad  between  the  re- 
spective representatives,  but  the  defendant's 
objection  to  the  plaintlfTs  title  was  not  sat- 
isfied, and  no  adjustment  of  the  difficulty 
was  arrived  at  On  July  12th  or  14th  the  de- 
fendant's agent  Informed  plaintiff  that  de- 
fendant would  not  carry  out  the  contract 
On  July  17th,  the  last  day  for  the  fulfillment 
of  the  agreement,  the  plalntifTs  agent  wrote 
a  note  to  defcnuant's  agent,  saying  that 
plalntifTs  deed  was  ready  to  deliver,  and  the 
money  ready  to  ue  paid,  and  he  desired  to- 
close  up  the  matter.  That  note  was  sent 
either  by  mall  or  special  message,  and  tbc 
deed  and  money  were  in  the  agents  hands 
as  stated.  After  the  writing  of  the  note, 
the  agent  of  the  defendant  informed  the 
agent  of  the  plaintiff  that  the  defendant 
would  not  proceed  further  in  the  matter,  and 
all  negotiations  ceased.  Up  to  that  time  the 
only  objection  defendant  had  made  to  the 
plaintiff's  title  was  that  the  record  did  not 
carry  it  further  back  than  1829.  Aftent-ards, 
before  suit  was  brought,  plaintiff  made  for- 
mal tender  of  his  deed  and  the  money  re- 
quired by  the  contract,  and  demanded  a  deed 
to  the  Pine  street  property,  which  defendant 
refused;  and  at  the  same  time  defendant 
tendered  to  plaintiff  $2f>0,  which  plaintiff  bad 
paid  as  earnest  money  on  the  signing  (rf  the 
contract  and  plaintiff  refused  it  Then  this 
suit  was  begun. 

On  the  trial,  the  plaintiff  showed  title  to 
the  Market  street  property  by  deeds  duly  re- 
corded, beginning  May  6,  1^9,  from  Robert 
Wash  to  Robert  Rankin,  and  running,  through 
regular  succession,  down  to  1881  and  1887, 
when  the  title  carried  by  those  deeds  was 
conveyed  to  the  plaintiff.  And  the  evidence 
showed  that  the  plaintiff  and  his  grantOTB  in 
those  deeds  had  been  In  open,  unbroken  ad- 
verse possession  of  the  property  for  a  period 
beginning  In  1845,  and  that  the  plaintiff  and 
his  grantors  in  those  deeds  had  paid  all  the 
taxes  on  the  property,  from  and  including 
18«2,  down  to  and  including  1897.  The  de- 
fendant introduced  deeds  showing—First,  a 
concession  from  the  French  government  to- 
Jacques  Denis,  doted  .Tuly  17,  1769;  second, 
Jacques  Denis  to  Francis  Denaux,  dated  June 
21,  1771,  recorded  February  26.  IMV,  then 
the  testimony  of  Otto  Schmltz,  a  surveyor, 
who  testified  that  he  had  surveyed  the  prop- 
erty, and  was  familiar  with  the  land  covered 
by  the  concession  to  Jacques  Denis,  and  that 
it  covered  the  land  In  question;  be  derived 
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tils  Informatloa  from  a  certified  copy  of  tbe 
oonfirmatjons  by  the  United  States  to  varlouB 
owners  In  tbe  old  cicy,  in  the  office  of  Julloa 
Pitzman;  then  a  quitclaim  deed  from  tbe 
tieirs  of  Francis  Denaux  to  Alexis  Denaux, 
July  10,  1841;  deed  from  Alexis  Denaux  to 
Krancls  A.  Qulnette,  14tb  September,  1843; 
Quinette  and  wife  to  Aspasie  Des  llets,  Au- 
gust 14,  1844;  tbe  will  of  Aspasie  Des  llets, 
probated  February,  1878,  directing  her  execu- 
tor to  sell  her  real  estate  (not  described),  and 
pay  nuniax)iia  legacies  out  of  the  proceeds; 
then  a  deed  from  plaintiff  to  Suitzer.  June  2, 
1SS7,  conveying  a  strip  of  9  Inches  off  the 
east  side  of  the  lot  In  question.  The  deeda 
under  which  plaintiff  acquired  the  lots  con- 
tain a  reaervatlon  of  a  S-foot  strip  along  tbe 
rear  end  for  a  private  alley  for  the  use  of 
the  occupants  of  the  lot  east,  to  go  west  to 
a  public  alley.  Tn  rebuttal,  plaintiff  showed 
a  deed  from  Suftzer  to  bim  of  tbe  lot  on  the 
east,  including  the  9-Incb  strip  he  had  sold. 
This  deed  was  dated  March.  1886,  which  was 
after  the  suit  had  begun.  Tbe  explanation 
of  the  sale  of  the  9  Inches  to  aoitiaer,  and  its 
repurchase,  which  plaintiff  gives,  is  that, 
when  he  came  to  build  tue  bouse  that  now 
occupies  the  40  fbot  7^  inch  lot  in  question, 
he  fonnd  that  tbe  east  wall  of  tbe  old  house 
was  a  partition  wall,  one-half  of  which  was 
the  west  wall  of  Suttzer's  house,  and  he  was 
about  to  have  some  trouble  about  it,  which 
waa  avoided  by  selling  his  8  Inches  that  the 
partition  wall  covered  to  Snitzer,  and  build- 
ing a  new  east  wall  for  tbe  new  bouse  against 
the  old  wall.  The  repurchase  was  made  to 
enable  the  plaintiff  to  obviate  tbe  objection 
to  his  title  in  consequence  of  the  condition 
of  that  9-inch  strip.  Plaintiff  also  showed, 
in  rebuttal,  that  the  S-foot  private  alley  had 
been  fenced  up  as  early  as  1876,  and  had  not 
been  used  as  such  since  that  date.  The  find- 
ing and  Judgment  were  for  the  defendant, 
and  the  idaintlff  appeals. 

Wm.  O.  &  Jas.  C.  Jones  and  McEeighan, 
Barclay  &  Watts,  for  appellant  Stewart, 
Cunningham  &  Eliot,  for  respondent, 

VALLIANT.  J.  (after  stating  tbe  facts). 
1.  The  first  question  we  encounter  Is,  was  the 
defendant  lustlfled  in  refusing  to  perform  the 
contract  because  tbe  plaintlfTs  paper  title 
went  back  no  further  than  1820,  and  did  not 
connect  with  the  concession  from  tbe  French 
government  subsequently  confirmed  by  tbe 
United  States?  Up  to  the  time  defendant 
positively  refused  to  carry  out  the  agreement, 
the  points  In  relation  to  the  9-inch  strip  and 
the  3-foot  easement  bad  not  been  discover* 
ed.— at  least,  no  mention  of  them  had  been 
made  in  tbe  discussions;  but  so  far  aa  could 
be  learned  from  what  was  said  by  defend- 
ant's agent  the  gap  in  the  record  from  1760 
to  1829  wos  the  only  objection.  It  is  Insisted 
for  the  respondent  that  the  contract  in  ques- 
tion demands,  not  only  a  reasonably  good,  but 
an  absolutely  perfect,  title.  The  learned  cir- 


cuit judge  who  tried  the  case  notes  In  his 
opinion  that  tbe  contract  was  not  written  by 
a  lawyer,  and  on  that  ground  accounts  for 
some  Indefinite  language  employed.  That 
tact  may  also  account  for  the  form  of  expres- 
sion on  this  point  The  language  Is.  "if  any 
defect  should  be  found  In  the  title,"  etc.  Tbe 
argument  for  respondent  places  tbe  emphasis 
on  the  adjective,— If  "any"  defect  should  bs 
found  tbe  contract  should  end.  In  their  brief 
the  learned  counsel  say  that  tbe  parties 
"meant  Just  what  those  words  express,— any 
defect  whatsoever  in  the  record  title.— not- 
withstanding  that  by  evidence  of  possession 
or  other  facts  not  of  recwd,  tbe  defect  in  the 
record  title  might  be  so  far  supplied  as  to 
make  the  title  good  and  marketable."  Of 
course.  If  the  parties  had  seen  fit.  they  might 
have  contracted  in  thc«e  words  or  to  tbat  ef- 
fect and.  If  they  had,  the  court  would  not 
enfwce  upon  either  of  tbem  different  ^ns. 
But  a  contract  calling  for  an  absolutely  per- 
fect record  title,  and  which  would  be  satisfied 
with  sach,  does  not  call  for  a  perfect  or  even 
a  marketable,  title,— does  not  in  fact  call  for 
as  good  title  aa  this  contract  calls  fiur.  A 
man  may  have  an  absolutely  perfect  record 
title,  yet  it  wiU  avail  him  nothing  if  his  ad- 
versary In  possession  has  been  there  for  such 
a  period  and  under  such  conditions  that  tbe 
law  will  not  allow  him  to  be  disturbed.  But 
that  Is  not  tbe  language  of  this  contract.  It 
Is,  "if  any  defect  should  be  found  in  tbe  title 
to  either  of  said  properties  so  that  this  cou- 
templated  trade  cannot  be  made,  then."  etc. 
Tbat  form  of  expression  neither  condemds 
a  title  for  lack  of  record  evidence,  nor  requires 
a  party  to  take  a  record  title  If  It  Is  overshad- 
owed by  a  title  ontslde  ihe  record.  And  It 
will  be  noticed  tbat  the  word  "perfect"  is  not 
used  In  tbat  sentence,  though  It  occurs  in  tbe 
sentmce  f<dlowlng:  "U,  however,  the  titles 
are  found  to  be  perfect  said  deeds  and  lease 
are  to  be  delivered  without  delay,  not  latw 
than  the  1st  of  July  next"  The  only  office 
that  sentence  serves  Is  to  fix  tbe  date  for  the 
performance  of  the  agreement 

A  tttie  acquired  by  adverse  possession,  un- 
der oar  statute.  Is  In  every  respect  as  good, 
for  purposes  of  attadc  or  defense,  as  a  title 
by  deeds  running  back  to  the  government 
Bank  v.  Bvana,  51  Mo.  335;  Shepley  v.  Cowan, 
52  Mo.  569;  Bledsoe  v.  SImms,  63  Mo.  305: 
Dalton  V.  Bank,  54  Mo.  106;  Barry  v.  Otto. 
56  Mo.  177;  Ridgeway  y.  Holllday,  B9  Mo. 
444;  Hamilton  v.  Boggess,  63  Mo.  233;  Ekey 
V.  Inge.  87  Mo.  493;  Sherwood  t.  Baker,  105 
Mo.  472,  16  8.  W.  93S;  Long  v.  Stock-Tards 
Co..  107  Mo.  298.  17  S.  W.  656. 

Titles  by  deed  often  have  to  be  helped  out 
by  parol  evidence;  as,  for  example,  tbe  record 
title  shown  by  defendant  in  this  case  (the  con- 
cession of  tbe  French  government  to  Jacques 
DeniB)had  to  depend  on  the  oral  testimony  of  a 
witness  who  had  made  a  study  of  old  city 
maps.  If  plaintiff  had  sbown  a  direct  deriva- 
tion <ft  that  title.  It  would  not  have  come  up  to 
Oie  requirement  demanded  bytopondent  In  bl» 
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brief,  because  "It  was  not  a  UUe  good  beyond 
all  reasonable  doubt;  It  vras  open  to  poesibll- 
1^  of  atta(^"  The  testimony  in  support  of 
that  title  was  admissible,  because  it  was  the 
best  tbat  the  <drcumstances  of  the  case  could 
afford,  but  it  was  far  less  satisfactory  than 
the  pnxtf  of  plaintiff's  adverse  possession  for 
52  years.  Tliat  period  of  time  would  seem, 
of  itself,  to  put  the  plaintiff's  title  at  peace, 
under  the  first  section  in  our  statute  of  limi- 
tations. And  it  covers  also  the  pariod  of  24 
years  wherein  the  disabilities  which  would 
BOspend  the  statute  are  allowed  to  op3rate  by 
section  4265,  Rot.  St  1899.  And,  If  there 
was  eren  a  possibility  of  claim  arising  In  be- 
half of  the  legatees  imder  the  will  of  Aapasle 
Des  Ilets,  that  would  be  quieted  by  the  30- 
years  limitation  contained  in  section  4268, 
which  no  disability  will  affect  Colllna  t. 
Pease,  146  Mo.  135,  47  S.  W.  92S;  Fairbanks 
T.  Long,  91  Mo.  628.  4  8.  W.  40a.  A  court 
of  equity  would  not  force  tipon  a  defendant 
a  title  In  which  there  was  any  real  defect 
but  it  will  not  hesitate  ta  require  bim  to  stand 
np  to  his  contract  when  the  title  offered  him 
is  good  beyood  all  reasonable  apprehension. 
Mastin  t.  Grimes,  88  Mo.  478;  Greffet  t.  Will- 
man,  114  Mo.  107,  21  S.  W.  460;  Mltchner  v. 
Holmes,  117  Mo.  185,  22  8.  W.  1070;  Boeler 
T.  Graham,  146  Mo.  352,  48  S.  W.  470.  We 
conclude  that  the  defendant  was  not  Justified 
in  refusing  to  perform  his  contract  when  he 
did,  and  upon  the  ground  he  did. 

2.  But  after  that,  certain  other  alleged  de- 
fects In  the  plaintiff's  title  were  brought  for- 
ward, one  relating  to  the  9-inch  atrip  sold  to 
Sultzer,  and  the  other  to  the  3-foot  easement. 
When  this  contract  was  made,  this  40  foot 
7%  Inch  lot  was  covered  by  a  three-story 
fltore  building,  the  east  wall  ot  which  was 
i^inst  the  Sultzer  wall.  That  building  was 
mentioned  In  the  contract,  and  it  constituted 
a  conspicuous  numnment  covering  the  prop- 
erty. Under  those  conditions,  if  the  contract 
had  called  for  the  land  containing  the  build- 
ing, and  had  then  undertaken  to  dencrlbe  the 
lot  by  metes  and  bounds,  and  in  doing  so  had 
fall«i  9  inches  short  and  the  plaintiff  had 
attempted  to  force  npon  the  defendant  a  deed 
conveying  only  what  was  embraced  In  the 
metes  and  bonnds  expressed,  reserving  to  him- 
self the  strip  omitted,  is  there  any  doubt  but 
that  the  court  at  the  suit  of  the  defendant, 
would  have  compelled  the  plaintiff  to  convey 
all  that  the  monument  called  for?  The  con* 
verse  of  ttie  proposition  is  equally"  true.  Mc- 
Glll  V.  Somers.  15  Mo.  80;  Grandy  v.  Casey, 
93  Mo.  595,  6  S.  W.  376;  Smith  v.  Improve- 
ment Co.,  117  Mo.  438,  22  S.  W.  1083;  Hard- 
ing V.  Wright  119  Mo.  1.  24  S.  W.  211;  By- 
land  V.  Banks,  Iftt  Mo.  1.  51  S.  W.  720. 

But  the  plaintiff's  record  title  shows  that 
there  la  an  easement,  for  the  benefit  of  the 
occupants  of  the  lot  east  and  the  lot  west 
over  3  feet  of  tbe  rear  of  the  e^st  20  feet 
called  for  by  the  contract.  The  defendant, 
becoming,  as  he  does,  under  this  contract,  the 
owner  of  the  West  20  feet  is,  of  course;  In 


no  danger  ot  hlmsdf,  but  his  apprehension  is 
that  that  easement  might  be  insisted  on  by 
the  man  on  the  Sultzer  lot  to  the  east  The 
evidence  on  this  point  went  back  no  further 
than  ISTtl,  but  It  showed  that  at  that  date 
there  was  a  fence  that  closed  that  S-foot 
space,  and  It  bad  never  been  used  as  an  alley 
by  any  one,  or  otherwise  than  as  a  backyard 
by  the  occupant  of  the  premises.  The  au- 
thorities cited  by  appellant  on  this  point  sus- 
tain hla  position  that  nonuser  of  an  easemoit 
for  20  years,  united  with  an  adverse  use  of 
the  servient  estate.  IntMASlstent  with  the  ex- 
istence of  that  easement  wlU  eztingulah  It 
Roanoke  Inr.  Co.  v.  Kansas  City  &  £k  EL  By. 
Co.,  108  Mo.  50,  loc.  dt  02.  17  S.  W.  1000; 
Chandler  v.  Aqueduct  Corp.,  126  Mass.  549; 
6  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  146;  Jones. 
Easem.  {  866;  Ten  Broeck  v.  Livingston.  1 
Johns.  Ch.  361.  It  would  be  impossible,  un- 
der the  condition  shown  by  the  evidence,  for 
the  owner  of  the  lot  east  to  maintain  a  right 
to  that  easement 

3.  Since  the  Institution  of  this  anit  how- 
aver,  the  plaintiff,  for  the  purpose,  has  pur- 
chased the  Sultzer  lot  and  therefore  hia  deed 
will  not  <Hily  convey  to  the  defendant  the  9 
Inches  in  question,  but  will  extinguish  the 
easement  As  a  general  role,  specific  per- 
formance ot  such  a  contract  will  be  enforced 
if  the  party  seeking  it  Is  able,  when  the  de- 
cree is  rendered,  to  make  hla  title  good. 
Luckett  V.  Williamson,  37  Mo.  388;  Isaacs 
V.  SkralDka,  96  Ma  524,  8  S.  W.  427.  But 
that  Is  not  a  universal  rule,  and  It  Is  claimed 
by  defendant  that  It  sbonld  not  be  applied 
In  this  case,  because  time  was  of  the  es- 
sence of  this  contract  In  Mastin  v.  Grimes, 
supra,  which  was  a  case  of  this  kind,  it  was 
said  by  Sherwood,  J.,  for  the  court:  'Time 
Is  not  generally  deemed  in  equity  to  be  of 
the  essence  of  the  contract  And  even  if.  by 
the  express  terms  of  the  contract  a  day  of 
payment  be  fixed,  and  time  declared  to  be 
of  the  essence  of  the  contract,  still  this  is  nu 
bar  to  the  time  of  payment  being  postixihed. 
or  to  this  essential  element  being  altogether 
waived."  And,  after  showing  that  It  Is  the 
duty  of  the  court  to  see  that  the  matter  of 
time  is  not  abused  by  either  party,  a  qnota- 
tlon  is  made  In  that  (pinion  from  2  Pars. 
Oont.  (6tfa  Ed.)  662:  "That  Is  a  reasonable 
time  which  preserves  to  Mch  parly  the  rights 
and  advantages  be  possesses,  and  protects 
each  party  from  losses  that  he  ought  not  to 
suffer."  The  United  States  supreme  court 
has  also  so  held.  Obeney  v.  Ubby,  134  U.  S. 
79,  10  Sup.  Ct  498.  33  L.  Ed.  818.  Courts  of 
equity  treat  this  like  they  treat  every  sub- 
ject that  demands  their  Judidal  discretion. 
If  right  and  justice  demand  that  the  time 
limit  be  enforced,  it  will  be  so  decreed;  but 
equity  courts  will  not  stick  in  the  letter  of 
tiie  contract  in  such  a  case,  if  it  is  to  pre- 
vent them  from  doing  complete  justice.  By 
the  terms  of  this  contract  when  the  tltiea 
were  examined  and  found  perfect  the  deeds 
were  to  be  delivered  "without  delsf  .  and  not 
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later  than  the  1st  of  July  next"   ^at  is  all 
"tiliere  Is  In  tbe  contract  on  that  subject 
^nd.  If  we  should  say  that  time  Is  of  the  es- 
sence of  the  contract  'we  should  so  say  only 
l>ecanBe  It  Is  so  nominated  In  the  bond. 
There  is  nothing  in  the  circumstances  of  the 
oase  that  would  have  made  a  few  days'  de- 
lay injurious  to  the  interests  of  either  party. 
Xn  fact,  by  agreemoit  they  did  extend  the 
"time  twice,  and  it  was  during  the  period  cov- 
ered by  the  last  extension  that  the  defend- 
ant unconditionally  declared  that  h«  would 
xiot  perform  the  contract.   The  time  Involved 
had  nothing  to  do  with  his  determination,— 
at  least  he  gave  no  Intimation  to  that  effect 
but  rather  excluded  tliat  Idea,  but  giving  the 
reason  that  he  did  give.   The  plaintiff  was 
obligated  to  take  a  two-years  lease  of  the 
premises  as  soon  as  the  deeds  were  exchan- 
sed.    That  shows  that  the  defendant  was 
not  In  any  strained  condition  to  get  Into  the 
property.   If  defendant  had  been  out  of  shel- 
ter for  his  business,  and  needed  Immediate 
possession  to  save  him  from  loss,  or  if  there 
liad  been  any  condition  indicating  an  emer- 
gency for  a  consummation  of  the  transac- 
tion, a  court  of  equity  might  conclude  that 
time  WHS  of  the  essence  of  the  contract;  but 
tbere  was  nothing  to  give  such  au  idea,  ex- 
cept the  bare  letter  of  the  contract,  and,  If 
It  was  written  by  a  real-estate  agent,  we 
might  even  conjecture  that  It  was  Inserted 
at  his  own  suggestion,  to  hasten  the  day  of 
jiayment  of  his  commlssionB.    PlalntlfT  has 
shown  disposition  to  do  everything  that  could 
be  done  to  give  the  defendant  a  clear  title. 
If  the  defendant  knew  of  this  EUnch  strip 
and  of  this  3-foot  easement,  it  was  his  duty 
to  have  notified  plalntlflT  of  them  before  re- 
fusing to  carry  out  his  agreement,  to  the 
end  that  plaintiff  might  have  done  as  he  has 
done,— clear  np  the  title.   On  this  point  the 
authorities  are  also  with  the  plaintiff.  Ste- 
venson V.  Polk,  71  Iowa.  292,  32  N.  W.  840; 
McWhorter  v.  McMahan,  10  Paige,  391;  22 
Am.  &  Eng.  Enc.  Law,  930.   Under  the  dr* 
cumstances  of  this  case,  the  plaintiff,  being 
able  at  the  time  of  the  trial  to  make  his  title 
good,  was  entitled  to  a  decree  for  a  ^eclflc 
performance  of  the  contract 

4.  The  contract  coi^talns  this  clause:  "Said 
Scannell  also  further  agrees  that  he  will  ac- 
cept a  lease  In  usual  form  for  said  Market 
street  property  for  a  term  of  two  years,  be- 
ginning on  the  1st  day  of  July,  1807,  at  a 
monthly  rental  of  one  hundred  and  fifty  dol- 
lars, payable  on  the  last  day  of  each  and 
every  month  during  said  term,  said  building 
to  be  used  for  commercial  purposes  only." 
It  is  contended  that  the  words  "in  usual 
form"  render  that  part  of  the  agreement  so 
indefinite  that  it  cannot  be  enforced.  There 
Is  nothing  Indefinite  as  to  the  terms  and  con- 
ditions of  the  lease.  The  contract  Is  as  ex- 
plicit in  all  the  essential  parts  as  it  could  be. 
It  Is  argued  by  the  learned  counsel  fur  re- 
spondent that  "it  la  common  knowledge  that 
teatet  of  busineu  property  in  St  Louis 


often,  If  Dot  nsnally,  contain  special  provi- 
Bitms  about  destructl(»i  of  the  building  by 
fire,  keeping  roof  In  repair,  payment  of  tax- 
es, special  assessments,  privilege  or  restric- 
tions concerning  subletting  and  the  like, 
and  that  there  Is  no  form  of  lease  so  con- 
stantly adopted  or  usual  as  to  make  the 
usual  form."  Those  matters  mentioned  by 
counsel  do  not  relate  to  the  form  In  which 
the  terms  of  a  lease  may  be  expressed,  but 
are  themselves  terms  and  conditions  of  the 
contract.  No  other  terms  or  conditions,  priv- 
ileges or  restrictions,  could  be  added  to  the 
lease  called  for  In  this  agreement  than  those 
mentioned,  and.  If  a  lease  Is  drawn  embody- 
ing In  it  those  terms  and  conditions  and 
nothing  else,  the  mere  form  in  which  they 
are  expressed  Is  Immaterial.  But  that  part 
of  the  contract  In  so  far  as  It  required  plain- 
tiff to  accept  a  lease,  has  now  lapsed  by  fault 
of  the  defendant  and  Is  not  in  this  case. 

S.  The  answer  pleads  that  plaintiff  Is  es- 
topped from  claiming  under  this  contract, 
because  he  notified  defendant  that  he  had 
found  defects  in  defendant's  Utie,  and  that 
he  would  therefore  not  accept  It  if  a  deed 
was  offered.  There  is  no  evidence  to  sus- 
tain that  plea.  It  Is  aimed  at  the  letter 
from  Mr.  Boeck  to  Mr.  Ellot,  In  which  Boeck 
says  that  the  plaintiff  Is  advised  that  the 
•  alleys  adjacent  to  the  Pine  street  property 
have  not  been  dedicated,  and  he  thinks  plain- 
tiff ought  to  have  a  guaranty  against  that; 
"In  other  words,  his  attorney  thinks  your  de- 
fect la  more  serious  than  the  defect  to  the 
Scannell  property,  and  Mr.  Scannell  thinks  he 
ought  not  to  be  required  to  furnish  a  guar- 
anty." That  letter  was  written  while  the. 
proposition  to  have  tbe  St  Louis  Trust  Com-' 
pany  guaranty  the  titie  to  the  Market  street 
property  was  being  considered.  It  only 
means  that  plaintiff  thought  he  ought  not  to 
be  required  to  furnish  such  a  guaranty,  but 
It  did  not  amount  even  to  a  refusal  to  do 
that.  Tbe  Judgment.  Is  reversed,  and  the 
cause  remanded  to  the  circuit  court  of  the 
city  of  St  Louis,  with  directions  to  take  an 
account  of  the  rental- value  of  the  Pine  street 
property  from  July  17,  1807,  to  date,  deduct- 
ing from  the  amount  of  such  rents  the 
amount  of  taxes,  if  any,  the  defendant  has 
paid  on  that  property,  and  of  the  rental 
value  of  the  Market  street  property  for  the 
same  period,  less  the  taxes,  if  any,  paid 
by  plaintiff  thereon,  and  upon  the  com- 
ing in  of  said  account  enter  a  decree  re- 
quiring a  specific  performance  of  the  con- 
tract In  suit  accordli^  to  the  prayer  of 
the  plaintiff's  petition,  except  that  the  lease 
called  for  by  the  contract  be  not  required, 
and  give  Judgment  for  the  plaintiff  against 
tbe  defendant  for  the  amount  If  any,  of 
the  rents,  less  taxes  of  the  Fine  street 
property  over  and  above  the  rents,  less  taxes 
of  tbe  Market  street  property;  or.  If  the  bal- 
ance should  be  the  other  way,  give  Judg- 
ment for  the  defendant  against  the  plain- 
tiff for  tbe  amount  of  the  rents  of  the  Mar- 
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ket  street  iM^perty.  less  taxes  over  and 
above  the  amount  of  rents,  leas  taxes  of  the 
Pine  street  property,  and  render  Judgment 
for  plaintiff  for  costs.  AU  concor,  except 
MARSHALIi,  J.,  absent 


STATE  ex  lA  WHEESLER  t.  ADAMS,  Coun- 
ty Treasurer. 

(Supreme  Court  of  Missouri.  March  28,  1901.) 

COUNTIES— WARRANTS— PATMBNT— HBPOTAI*- 
MANDABTUS— PLEADING— ESTOPPEL-SWAMP- 
LAND FUND  —  MAINTENANCE  —  RIGHT  OP 
COUNTY— aWAMP  LAND— BALB-CONTRACT— 
RESCISSION— SUIT  FOE  BRBAOH-COMPROH- 
I3B  —  COUNTY  COURT  —  AUTHORITY  —  RE- 
FUNDING  PAYMENTS  —  SCHOOL  FUND  —  DI-  I 
VERSION.  I 

1.  Relator  alleged  that  on  the  2»th  of  June. 
1899,  when  he  presented  a  warrant  to  defend- 
ant, who  was  county  treasurer,  for  payment, 
there  waa  money  in  the  treasury  avflilable  for 
its  discharfre  and  all  warrants  issued  prior  there- 
to. Defendant  denied  that  there  was  "now" 
any  money  in  the  treasury  available  for  the  pay- 
ment of  the  warrant  BeM,  that  defendant  s 
failure  to  deny  that  there  were  funds  available 
when  the  warrant  was  presented  estointed  him 
fi'om  fihowing  that  he  now  had  no  funds  arail- 
able  for  sudi  payment.  ,  , 

2.  The  connty  treasurer  beinjf  merely  a  minis- 
terial officer,  DiandaznuB  will  lie  to  compel  him 
to  nay  a  properly  audited  warrant 

3.  Rev.  St  1899,  S  8199,  provides  that  the  net 
proceeds  arisEng  from  the  sale  of  swamp  lands, 
after  deducting  the  expenses  of  draining  and 
reclaiming  the  same,  shall  be  paid  into  the  coun- 
ty treasury,  and  becMne  a  part  of  the  public- 
school  fund.  Relator  alleged  that  for  many 
years  both  prior  and  subsequent  to  the  issuance 
of  a  warrant  to  him  by  the  county  court  apainst 
the  swamp-land  fund  the  county  had  kept  and 
maintained  In  the  hands  of  the  coun^  treasurer 

a  fund  known  as  the  "Swamp-Land  PSind,"  and  j 
the  allegation  was  not  denied  by  defendant's  an- 
swer. Urld,  that  defendant  could  not  maintain  i 
that  there  was  no  such  fund  known  to  the  law  | 
as  a  swamp-land  fund,  since  by  his  failure  i 
to  deny  plalutlfTs  allegation  he  admitted  Its  ex- 
istence. 

4.  RPT.  St.  1890,  S  8190,  providing  that  the 
net  proceeds  arising  from  the  sale  of  swamp 
lands,  after  deducting  the  expenses  of  draining 
and  reclaiming  the  same,  shall  be  paid  into  the 
county  treasury,  and  become  a  part  of  the  pub- 
lic-school fnnd  of  the  county,  does  not  prereut 
the  county  from  maintaining  a  fund  in  its  treas- 
ury known  as  a  "swamp-land  furid."  since  the 
money  paid  in  on  account  of  snch  land  does 
not  become  a  part  of  the  Bcho(d  fund  prior  to  the 
pavment  of  draining  and  reclaiming  expaises. 

5.  Rev.  St.  1809,  S  8213,  provides  that  in  ev- 
ery case  where  persons  have  become  purchasers 
of  swamp  lands  on  credit,  and  become  unable 
to  pay  for  the  same,  the  county  court  on  appli- 
cattou  of  such  a  purchaser,  may  t^ncd  the  con- 
tract, and  shall  not  in  any  case  pa^  back  any 
money  or  interest  that  has  been  paid  thereonjg 
and  section  8215  anthoriaea  connty  courts,  in* 
case  they  are  unable  to  make  a  good  title  to 
swamp  lands,  to  cancel  a  contract  for  the  pur- 
chase thereof,  with  the  consent  of  the  purchas- 
er. Relator  contracted  to  purchase  swamp  laniS, 
and  agreed  to  make  payments  within  a  certain 
time,  and  the  parties  subsequently  altered  Into 
a  new  agreement  extending  the  time  of  pay- 
ments nntil  the  connty's  title  to  the  land  could 
be  dtftermined;  and  prior  to  such  determination 
the  county  court,  without  the  consent  of  relator, 
rescinded  the  contract  and  relator  sued  fOr  dam- 
ages. It  did  not  appear  that  relator  was  un- 
sble  to  carry  ont  his  contract  Held,  that  He 


cancellation  of  the  contract  waa  imaatliorixed. 
and  hence  the  paymntts  made  by  rdatiw  were 

not  forfeited. 

0.  There  is  nothing  in  the  statutes  pnrfiibit- 
ing  the  conn^  from  settling  relator's  sait  by 
agre^Dg  to  refund  the  money  already  paid  by 
relator  on  the  contract  sad  issulnc  wwranrs 
therefor  on  the  county  treasurer. 

7.  Rev.  St  1899,  I  8190,  provides  tfiat  the 
net  proceeds  arising  from  the  sale  of  swamp 
lands,  after  deducting  th»  expenses  of  draining 
and  reclaiming  the  same,  ahall  be  paid  into  the 
county  treasury,  and  become  a  part  of  the  pnb- 
lic-Bchool  fund.  The  county  unlawfoUy  canceled 
a  contract  to  sell  swamp  land  to  relator,  and 
compromised  rdator's  suit  for  damages  by  issa- 
ing  warrants  cm  the  swan^land  fund  for  th« 
amount  paid  by  relator  on  die  contract.  Heic. 
that  the  county  was  not  prevented  from  issnits 
the  warrants  by  the  fact  that  the  money  paid 
into  the  treasury  constituted  a  trust  food  ftir 
the  benefit  of  the  public  schools,  unce  prior  to 
the  payment  of  reclaiming  and  draining  expens- 
es the  money  did  not  become  a  part  of  uie  acfaot*. 
fund. 

8.  Where  the  county  court  unlawfully  rescind- 
ed a  contract  to  sell  swamp  land  to  relator,  and 
compromised  a  suit  by  relator  for  damages  by 
agreeing  to  refund  the  amount  paid  by  him  on 
his  contract,  with  interest,  the  contentioo  that 
warrants  for  such  sum  were  invalid,  on  the 
ground  that  it  was  beyond  the  power  of  tht- 
county  court  to  compromise  a  general  claim  for 
damages,  cannot  be  sustained,  since,  bavin?  na- 
lawfully  canceled  the  contract  it  was  the  duty 
of  the  county  to  refund  reIat<»'B  payments,  atul 
hence  relator's  ri^ht  to  a  warrant  did  not  depend 
on  the  compromise. 

In  banc.  Application  by  the  state,  on  il- 
lation of  George  B.  Wheeler,  for  a  peremptory 
writ  of  mandamus  to  compel  W.  B.  Adams, 
treasurer  of  Butler  county,  to  pay  a  warrant 
drawn  In  faror  of  relator.  Writ  granted. 

E.  R.  Lentz,  for  relator.   Johnson,  HontA. 
Marlatt  &  Hawes,  for  respondent. 

ROBINSON,  J.  This  Is  an  original  pro- 
ceeding instituted  tu  this  court  on  the  ra- 
tion of  George  B.  Wheeler  for  a  peremptoiy 
mandamus  to  compel  respondent,  as  treasurer 
of  Butler  county,  to  pay  relator  the  amount 
of  a  certain  county  warrant  drawn  bj  the 
county  court  of  said  county  upon  the  swamp^ 
land  fund.  The  allegations  of  the  alternative 
writ  are  as  follows:  "That  on  and  prior  to 
the  29th  day  of  June,  1890,  Geo.  B.  Wheeler 
held  a  claim  against  the  county  of  Butler,  hi 
the  state  of  Missouri,  for  the  sum  of  93.O0U. 
together  with  interest  thereon  for  seTeral 
years,  for  money  paid  by  bim  to  the  cotmty 
of  Butler  on  account  of  swamp  landa  of  said 
county,  and  which  said  sum  of  money  was 
by  the  order  and  direction  of  the  coimty  coort 
of  said  county  paid  Into  the  treasury  of  said 
county,  and  placed  to  the  credit  of  the  swamp- 
land fund  of  said  county;  and  thereby  said 
sum  of  money  so  paid  by  this  relator  Into  the 
treasury  of  said  couhty  became  and  was  a 
part  of  the  swamp-land  fund  of  said  countj. 
That  on  the  20th  day  of  June,  1890,  he  pre- 
sented said  claim  to  the  county  court,  and 
that  said  coimty  court  on  said  29th  day  of 
June  duly  audited  said  account  and,  by  an 
order  of  the  county  court  duly  entered  of  rec- 
ord In  the  records  of  said  court,  did  find  aod 
determine  that  the  relator  herein  was  entitled 
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to  ban  Bald  sum  of  money,  wttb  Interest 
tbereon.  returned  and  retunded  to  him,  and, 
by  order  duly  entered  In  Its  retKtfds,  did  or- 
dsr  and  direct  the  deife  of  said  court  to  issue 
and  ddlva  to  the  relator  a  warrant  In  due 
form  dlrectli^  the  treasurer  of  said  county  to 
Xiay  to  the  said  Geo.  B.  Wheeler  for  the  sum 
of  f3,900  ont  of  any  money  in  fala  bands  ap- 
propriated for  swamp-land  purposes;  and  on 
the  2^  day  of  June,  iseo,  the  clerk  of  said 
county  court  did.  In  pursuance  of  said  order 
of  the  county  court.  Issue  and  deliver  to  the 
relator  herein  said  warrant,  as  he  was  order- 
ed and  directed  by  said  county  court  to  do, 
which  said  warrant  Is  as  follows:  'No.  451. 
$3,900.00.  Treasurer  of  Butler  CJounty:  Pay 
to  Geo.  B.  Wheeler  three  thousand  nine  buu> 
dred  dollars  out  of  any  money  in  the  treasury 
appropriated  for  swamp-land  fund.  Given  at 
the  court  house  In  Poplar  BlnCT,  Missouri,  this 
29th  day  of  June,  1899.  By  order  of  the 
County  Court  H,  S.  Baker,  President.  At- 
test: Geo.  C.  Orchard.  Clerk.'  That  subse- 
quent thereto,  and  about  the  let  day  of  July, 
1899,  this  relator  duly  presented  said  war- 
rant to  the  treasurer  of  said  county,  and  that 
the  respondent,  as  such  treasurer,  refused  to 
pay  the  same,  alleging  as  a  reason  therefor 
that  he  did  not  know  whether  he  had  to  pay 
the  same  or  not,  and  saying  that  be  wanted 
to  take  further  counsel  In  relation  thereto. 
That  thereupon  the  relator  herela  demanded 
of  re^ndent,  as  such  county  treasurer,  that 
he  register  said  warrant,  and  Indorse  thereon 
the  fact  of  such  presentment,  and  that  pay- 
ment thereof  was  refused  because  he  had  no 
money  in  his  bands  with  which  to  pay  the 
same.  That  respondent,  as  such  county  treas- 
urer, refused  to  comply  with  the  demand  to 
have  said  warrant  registered,  giving  as  a  rea- 
son thereof  that  he  could  not  do  that,  he- 
cause  he  had  the  money  with  which  to  pay 
said  warrant,  should  he  decide  to  do  so.  And 
this  relator  says  that  he  has  at  divers  times 
since  the  1st  day  of  July.  1899,  demanded  of 
respondent,  as  such  treasurer,  that  he  pay 
said  warrant,  but  that  he  has  at  all  times 
refused  to  comply  with  such  demand,  or  pay 
said  warrant.  Relator  says  that  for  many 
years  both  prior  and  subsequent  to  the  Issuing 
of  said  warrant  as  aforesaid  the  county  court 
of  said  county  has,  In  the  exercise  of  Its  dis- 
cretion, kept  and  maintained  a  fund  In  the 
hands  of  the  treasurer  of  the  said  county 
known  and  designated  as  the  'Swamp-Land 
Fund,'  upon  which  warrants  were  drawn  In 
payment  of  all  accounts  due  and  owing  by 
said  county  on  account  of  Its  swamp  lands; 
that  on  the  29th  day  of  June.  1899.  and  at  all 
times  since,  and  now,  there  was  and  is  In 
the  hands  of  the  respondent,  as  such  treas- 
urer, money  belonging  to  swamp-land  fund 
sufficient  to  pay  said  warrant,  as  well  as  all 
other  warrants  of  prior  issue  and  presentation 
drawn  on  said  swamp-land  fund,  and  it  be- 
comes and  was  the  duty  of  the  respondent, 
as  such  treasurer,  to  pay  said  warrant  when 
presented  to  blm  for  payment,  and  that  his 


said  acts  In  so  refusing  to  pay  said  warrant 
were  wrongful  aod  Illegal,  and  In  violation 
of  the  duties  of  respondent  as  such  county 
treasurer;  that  by  reason  of  said  wrongful 
and  ill^al  acts  of  said  respondott  as  such 
county  treasnrer,  this  relator  has  been  pre- 
vented from  collecting  and  receiving  the  said 
sum  of  money  so  due  from  said  county  of 
Butler  to  him;  that  tills  relator  Is  wholly 
without  remedy,  except  by  the  writ  of  man- 
damus." 

The  return  of  respondent  to  the  alterna- 
tive writ  after  admitting  that  he  is,  and  ever 
since  the  1st  day  of  January,  1899,  has  been, 
treasurer  of  Butler  county,  proceeds  as  fol- 
lows: "That  on  the  21st  day  o^  June,  IS&i, 
the  county  court  of  Butler  county  accepted  a 
bid  therefor  made  by  relator  to  the  said 
county  court  to  purchase  of  said  county  all 
of  the  swamp  and  what  Is  known  as  the 
'Railroad  Lands  of  Butler  County'  at  the 
sum  and  price  of  51.G5  per  acre,  and  that 
said  bid  was  accepted  on  the  express  condi- 
tions that  the.  said  Wheeler  pay  the  sum  of 
$3,000  to  the  county  treasurer  of  Butler  coun- 
ty within  five  days  of  said  date,  as  a  partial 
payment  on  said  lands,  which  said  sum 
should  be  forfeited  to  the  county  If  said 
Wheeler  should  fail  or  refuse  to  pay  the  full 
or  entire  amount  for  ail  of  said  lands,  there- 
after to  be  ascertained  according  to  a  propo- 
sition made  by  Wheeler,  and  filed  by  him 
with  the  county  clerk  on  the  lOth  day  of 
June.  1894.  It  was  thereupon  ordered  by  the 
said  county  court  that  said  Wheeler  entered 
Into  a  written  contract  witii  the  county  of 
Butler  for  the  faithful  performance  of  the 
contract  as  set  forth  In  the  proposition  of 
June  10,  1894.  and  that  said  written  contract 
together  with  the  receipt  of  the  treasurer  of 
Butler  county  for  the  sum  of  $3,000,  be  filed 
with  the  clerk  of  said  county  court  within 
sixty  days  thereafter.  That  afterwards,  at 
the  August  term,  1894.  of  s^ld  court  and  on 
the  17th  day  of  August  1894,  the  county 
court  of  said  county  ordered  .that  W.  C.  Qrad- 
dy  be  appointed  agent  for  and  in  behalf  of 
said  Butler  county  to  enter  into  and  sign  in 
duplicate  a  contract  for  the  sale  of  Butler 
county  swamp  and  overflow  lands  to  Geo.  B. 
Wheeler,  of  P<^lar  Bluff,  Mo.,  and.  In  con- 
nection with  H.  M.  Phillips,  the  county  at- 
torney, make  an  examination  and  comparison 
of  abstracts  of  said  lands.  And  afterwards, 
at  said  August  term.  1894,  of  said  court,  and 
on  the  2d  day  of  October,  1894.  there  was 
filed  in  said  court  articles  of  agreement  pur- 
porting to  have  been  made  and  entered  Into 
by  and  between  said  W.  C.  Graddy  and  Geo, 
B.  Wheeler  on  the  15th  day  of  August  1894, 
reciting  that  said  Wheels  did  on  the  10th 
day  of  June,  1894.  propose  in  writing  to  said 
court  to  purchase  all  lands  owned  by  said 
county  commonly  known  as  'swamp  lands.' 
and  did  propose  to  pay  for  said  lands  the  sum 
of  $1.65  an  acre,  aod,  should  his  proposition 
be  accepted,  to  pay  into  the  county  treasury 
the  sum  of  $3,000  as  first  payment  on  said 
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lan^  and  to  pay  the  balance  of  the  piir- 
chase  ^rlce  Id  ninety  days  thereafter,  or  soon- 
er, if  abstract  of  said  land  be  made  by  said 
Wheeler  by  an  abstractor,  and  that  the  ab- 
stract could  be  examined  by  said  court,  and 
did  propose  to  include  In  said  proposition  all 
lands  known  as  tallroad  lands'  iu  said  coun- 
ty, and  that  the  eotmty  court  of  said  county 
had  accepted  said  proposition  -n-itb  the  ex- 
press condition  that  the  said  Wheeler  should 
pay  the  sum  of  fS.OOO  to  the  county  treasurer 
within  fire  days  from  the  date  of  order,  as  a 
partial  parment  on  said  lands,  which  sum 
was  to  be  forfeited  by  said  Wheeler  should 
he  fall  or  refuse  to  pay  the  amount  ascer- 
tained to  be  'due  according  to  hia  contract  of 
June  16,  1804;  and  it  was  ordered  by  said 
court  on  the  20th  day  of  June  that  said 
Wheeler  enter  Into  a  written  contract  with 
said  county  for  the  faithful  performance  of 
his  contract  of  June  16,  1804.  That  Wheeler 
had  paid  said  sum  to  the  treasurer,  and  filed 
his  receipt  with  the  clerk  of  said  court  It 
then  purported  to  sell  to  the  said  Wheeler, 
for  the  price  of  11.65  jfer  acre,  all  the  swamp 
and  wet  or  overflowed  lands  now  owned  by 
Butler  county,  and  heretofore  pretended  to 
be  conveyed  by  Chns.  W.  Addy.  as  commis- 
sioner of  Butler  county,  to  the  St  Louis, 
Iron  Mountain  &  Southern  Railroad  Ckim- 
pany,  by  certain  commissioners'  deed  record- 
ed in  the  office  of  recorder  of  deeds  within 
and  for  the  county  of  Butler,  In  Deed  Book 
J.  pages  612,  613.  614.  wherein  Is  set  forth 
and  described  53,07?  »/ioo  acres  of  land; 
also  by  certain  commissioners'  deed  bearing 
date  December  22,  1874,  and  recorded  in  the 
office  of  the  recorder  of  deeds  of  said  Butler 
county,  in  Deed  Record  J,  at  pages  611,  612, 
wherein  Is  set  forth  and  described  3,959 
*Vioo  acres  of  land,  and  also  all  the  lands 
owned  by  said  Butler  county,  and  commonly 
known  as  the  swamp  or  overflow  lands;  and 
It  was  further  recited  In  said  articles  of  agree- 
ment that  said  Wheeler  was  to  furnish  at 
his  expense  a  perfect  and  complete  set  of  ab- 
stracts of  all  the  lands,  within  ninety  days 
from  the  15th  day  of  September,  1894,  to  the 
county  of  Butler,  and  also  pay  said  eonnty 
whatever  reasonable  senses  said  county 
should  Incur  in  the  examination  ct  abstracts 
and  in  ascertaining  the  exact  number  of 
acres  of  land  owned  by  said  county,  and  that 
said  Whe^er  was  to  pay  the  treasurer  with- 
in five  months  from  the  21st  day  of  July, 
1894,  the  full  amount  of  the  balance  of  the 
purchase  price  of  said  lands.  It  is  further 
set  forth  that  upon  the  fulQllment  of  this 
agreement,  and  the  performance  of  the  con- 
ditions set  forth  by  the  said  Wheeler  at  the 
time  and  In  the  manner,  and  the  full  pay- 
ment of  purchase  price  of  the  land,  then  said 
court  through  its  proper  officers,  should 
make  and  deliver  to  said  Wheeler  a  patent 
to  the  lands,  and  that  on  failure  of  said 
Wheeler  to  do  and  perform  said  agreement 
the  county  might  elect  to  consider  Itself  re- 
leased and  d'acharged  from  aU  Ilabllitj  «n 


any  of  the  covenants  specified  to  be  done  od 
its  part  and  that  the  said  partial  payment 
of  $3,000  already  paid  by  said  Wheeler  into 
the  county  treasury  should  be  deemed  tor- 
felted,  without  further  notice,  as  liquidated 
damages  for  the  nonperformance  of  the  con- 
tract On  the  21st  day  of  December,  1S04. 
another  and  further  agreement  between 
Graddy  and  Wheeler  was  filed  In  the  court 
which  provided  that  the  compllauce  with  the 
agreement  heretofore  made  be  postponed  un- 
til such  time  as  the  title  to  the  lands  be 
judicially  determined.  At  the  February  term, 
1S95,  of  the  said  county  court,  and  on  the 
9th  day  of  April,  1895,  said  contract  was  by 
the  county  court  of  said  county  canceled  for 
the  reason  that  said  Wheeler  had  failed  and 
neglected  to  comply  with  his  said  contract 
and  it  was  declared  that  the  contract  was 
canceled  and  rescinded.  That,  afterwards, 
on  the  2&th  day  of  June,  1890.  the  said 
Wheeler  submitted  to  the  county  conrt  of 
said  county  a  proposition  to  compromise  a 
suit  which  he  had  instituted  against  said 
county  of  Butler  to  recover  $50,000  as  dam- 
ages which  he  alleged  he  had  sustained  by 
reason  of  the  cancellation  of  said  contract 
set  out  as  having  been  entered  Into  between 
himself  and  said  county  on  the  15tb  day  of 
July,  1894,  In  which  he  agrees  to  release  the 
county  from  all  claims  and  demands  which 
he  had  against  It  for  such  damages  for  the 
sum  of  $25,000,  and  the  return  to  him  of 
$3,000,  as  partial  payment  on  the  lands 
which  he  had  paid,  and  further  agreed  to 
purchase  certain  swamp  lands,  aggregating 
19,9S7«Vioo  acres,  at  the  price  of  $1.25  an 
acre,  and  the  amount  thereof  to  be  deducted 
from  the  $25,000;  and  on  the  same  day  tbe 
county  court  accepted  said  proposition,  and 
spread  upon  the  record  of  said  court  an  order 
to  that  effect  and  selling  the  said  lands  to 
'  said  Wheeler  on  sudi  terms,  and  directing 
the  clerk  to  Issue  a  patent  therefor  to  said 
Wheeler,  and  afterwards,  on  the  same  date, 
caused  the  following  to  be  entered  of  record. 
'In  the  Matter  of  Geo.  B.  Wheeler  W.irrant 
for  $3,900.  It  is  ordered  by  the  court  that 
the  clerk  Issue  to  Geo.  B.  Wheeler  a  warrant 
on  the  treasurer,  payable  out  of  the  swamp- 
land fund,  for  the  sum  of  $3,900.*  All  of 
which  will  more  fully  appear  from  a  certified 
copy  of  the  record  herewith  filed,  and  asked 
to  be  taken  as  a  part  of  this  return.  Re- 
spondent further  says  that  there  Is  no  money 
In  the  treasury  of  said  county  out  of  which 
said  warrant  could  be  paid:  that  said  .war- 
rant was  Issued  without  authority  of  law 
and  is  void;  that  there  Is  no  such  fund  known 
to  the  law  as  the  'Swamp-Land  Fund.'  Re- 
spondent, having  fully  answered,  asks  to  be 
discharged,  with  his  costo." 

The  relator  thereupon  moved  for  a  per- 
emptory writ  notwithstanding  the  respond- 
ent's i-eturn.  For  the  purpose  of  consider- 
ing the  motion,  which  may  be  regarded  some- 
what In  the  nature  of  a  demurrer,  all  avei^ 
ments  of  facte  snfflclently  well  pleaded  in 
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the  return  will,  under  onr  practice,  be  taken 
u  admitted.  Eliminating  the  condoslonB  of 
law  and  matters  not  well  plei^ed  the  coiv 
i-ectueu  of  which  the  motion  does  not  admit, 
and  eliminating  also  all  redundant.  Immate- 
rial, and  irrelevant  averments,  with  which 
the  return  abounds,  the  material  facts  set  up 
In  the  return  to  justify  resjrandentfs  action 
in  refuiring  to  pay  the  warrant  In  question 
when  the  same  was  presented  to  him  tor 
payment,  the  truth  of  which  the  motion  con- 
cedes, are  In  substance:  That  on  August 
15,  18M,  the  relator  entered  into  a  contract 
with  the  county  court  of  Butler  county  for 
the  purchase  of  crataln  swamp  lands,  and 
paid  the  sum  of  93,000  to  apply  on  the  pur- 
chase ifflce  thereof:  that  by  the  terms  of  said 
contract  the  r^tor  was  to  forfeit  the  amount 
80  paid  In  case  he  failed  to  comply  with  his 
contract;  that  in  Dec«nber  following  the 
county  court  and  relator  made  a  anpple- 
m«ital  contract  In  reference  to  the  sale  of 
tliese  lands,  whereby,  In  view  of  certain  litt- 
gatlon  and  other  compUcations  which  had 
arisen  in  the  meantime  touching  the  title  of 
such  land,  and  the  consequent  uncertainty 
as  to  Just  what  land  the  coun^  court  did 
own,  it  was  mutually  agreed  between  the 
r^tor  and  the  county  court  that  the  per^ 
formance  of  the  contract  of  August  15th 
should  be  pos^ned  till  such  time  as  the  title 
thereto  should  be  Judicially  determined;  and 
that  on  April  9^  18D5,  the  county  court  ou- 
cded  and  rescinded  the  contract  without 
however,  having  the  title  to  these  lands  Judi- 
cially setUed  or  determined.  Afterwards  the 
relator  commenced  an  action  against  Butler 
county  to  recover  damages  by  reason  of  ttie 
rescission  and  cancellation  of  said  contract, 
which  ceAiIted  in  the  relator  accepting  a  con- 
veyance fnnn  said  county  of  certain  swamp 
lands,  and  the  prmnlse  of  a  warrant  for  the 
return  ct  the  purchase  money  so  paid  by 
him.  Tfaweupon  the  connty  court  made  an 
order  of  record  directing  the  connty  clerk  to 
Issue  a  warrant  to  relator  for  18.900^  being 
the  amount  of  money  paid  Into  the  coonty 
treasury  by  the  relator  In  18&4  tn  compli- 
ance with  the  contract,  together  with  later- 
est  thereon  at  the  rate  of  6  per  cent  pee 
annum  frmn  the  time  of  such  payment  It 
will  be  observed  that  the  return  does  not 
deny  the  issuing  of  the  warrant  against  the 
swamp-land  fund,  nor  that  at  the  time  the 
same  was  presented  to  respondent  for  pay- 
ment there  was  not  mtmey  enon^  In  such 
fund  to  have  piUd  said  warrant  and  all  other 
ui^ald  wanants  presented  tar  payment.  It 
la  true,  the  return  alleges  that  there  is  no 
money  In  the  treasury  out  of  which  the  war^ 
rant  coold  be  paid,  bnt  tlds  Is  not  a  dmlal 
of  the  distinct  afflrmatlTe  aUegatlm  of  the 
alternative  writ  *that  on  the  29tti  day  of 
Jane,  1809,  and  at  all  times  since  and  now, 
there  was  and  la  in  the  hands  of  the  said 
W.  B.  Adaroa,  aa  anch  treasurer  of  said  coun> 
ty,  money  belonging  to  the  said  swamp-land 
fond  ami^  suffldent  to  pay  the  said  war- 
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rant  as  well  as  all  otter  warrants  of  inrlor 
Issue  and  presentatltm  drawn  on  said  swamp- 
land fund."  These  were  all  averments  of 
fact  upon  which  respondent  could  have  ten- 
dered an  Issue  by  his  return.  Under  our 
practice  act  every  material  allegation  of  the 
alternative  writ  not  controverted  by  tiie  re- 
turn must  be  taken  as  true.  Where,  as  in 
the  case  at  bar,  the  allegations  of  the  alter- 
native writ  are  not  qpedflcally  denied,  but 
the  resp<mdeot  states  oth»  facts  inconsist- 
ent with  those  set  up  by  the  rtiator,  this  will 
not  be  deemed  a  denial.  Merely  making  a 
counter  statement  or  giving  a  different  ver- 
sion of  the  matter  from  that  cmitalned  tn  the 
alternative  writ  la  not  specifically  denying 
such  allegations.  Knapp,  Stout  ft  Go.  v.  City 
of  St  Louis,  156  Ma.  loc.  dt  852,  66  S.  W. 
1102:  Qreen  ft  M.  PL  ft  Prac.  H  390-791. 
Having  failed  to  deny  the  allegations  of  the- 
writ  with  respect  to  the  availability  of  funds, 
reqwrndent  cannot  therefore,  now  say  there 
are  no  funds  In  his  hands  ap^icable  to  the 
payment  of  the  warrant  In  question, 

Bespondent  Is  also  in  error  In  his  conten 
tion  that  relator  has  another  remedy,  and 
therefwe  mandamus  will  not  lie.  Xt  Is  the- 
well-settled  doctrine  of  this  state  that  county 
treasurers  are  slm^  ministerial  offlons,  antf 
can  be  compelled  to  perform  their  duties. 
As  was  said  by  Judge  Kiss  In  State  t.  Treas- 
urer of  Oallaway  Co.,  48  Mo.,  loc.  clt  230, 
"There  la  no  doubt  of  tiie  Jurisdiction  of  this 
court  by  mandamus  against  county  treaa- 
urers  who  refuse  to  pay  claims  properly  au- 
dited." To  tiie  same  effect  are  the  cases  of 
State  V.  Haynes,  72  Mo.  378;  Fettle  v.  Law- 
rence. 6  Hill,  244;  Baker  v.  Johnson.  41 
Me.  15.  It  Is  not  perceived  vrtiereln  the 
case  of  Andrew  Co.  v.  Schell  136  Mo.  81,  38 
S.  W.  206,  dted  by  respondent  applies  to 
the  altored  facts  of  this  case.  The  rule  an- 
nounced tn  that  case  Is  without  application 
hera  If,  therefore,  the  Issuing  of  the  war- 
rant described  In  the  alternative  writ  was 
within  the  scope  and  anfbority  of  the  county 
court  the  respondent  being  simply  a  minis- 
twlal  officer  of  the  county,  confessedly  hav- 
ing mon^  enough  In  his  hands  belonging  to 
the  swamp-land  fund  vrlth  which  to  pay  said 
warrant  and  an  unpaid  warrants  of  prior 
presentation  drawn  against  such  fund,  then 
It  was  bis  ^aln  doty  to  have  paid  the  same. 
Before  discussing  this  branch  of  the  case, 
however,  we  will  notice  the  suggestiui  con- 
tained in  resp(mdentfs  brief  that  there  la  no 
such  fund  as  the  8wanq>>land  fund  known  to 
the  law.  In  sun^rt  of  his  position  counsel 
dtea  section  819^  Rev.  St.  1800,  which  pro- 
vides that  the  net  proceeds  arising  from  the 
sale  of  swamp  buds,  after  deducting  the  ex- 
penses of  draining  and  reclaiming  the  same, 
should  be  paid  Into  the  county  treasury,  and 
become  a  part  ot  the  pnbUc-school  fund  of 
the  county.  ^We  fail  to  discover  any  api^lca- 
tion  of  that  section  to  this  p<^t  The  alle- 
gatiott  of  the  alternative  writ  is  that  tot 
many  years  both  prior  and  subaequent  to  the 
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IflsulDff  of  the  warrant  the  connty  court  of 
Butler  connty  has  kept  and  maintained  a 
fund  In  the  hands  of  the  treasurer  of  the 
said  county  known  as  the  "Swamp-Land 
Pnnd,"  acraiuBt  which  warrants  were  drawn 
*  In  payment  of  all  accounts  due  and  owing 
by  said  county  on  account  of  Its  swamp 
lands.  Aa  already  seen.  In  falUng  to  deny 
these  afflrmatlTe  auctions  the  return  clear- 
ly operates  as  an  Implied  admission  of  the 
tenth  thereof.  Apart,  however,  from  any 
Question  of  the  sufficiency  of  the  pleadliw8> 
this  point  Is  settled  adversely  to  respondent 
In  SUte  Y.  Bollinger  Co.  Gt.,  48  Mo.  475, 
which  was  a  proceeding  by  mandamus  to 
compel  the  coun^  court  to  provide  for  the 
payment  of  certain  warrants  drawn  upon 
the  swamp-land  fund.  This  court  In  that 
case  not  only  recognized  the  right  to  main* 
tain  a  Awamp-land  fund,  but  ordered  a  pw- 
«uptory  writ  to  compel  the  county  court  to 
provide  funds  for  the  payment  of  warrants 
legally  drawn  against  such  special  fund. 
This  opinion  was  written  after  the  enact- 
ment of  the  section  above  referred  to. 

Looking,  then,  at  the  nature  of  the  relator's 
claim,  can  it  be  said,  as  contended  by  respond- 
ent, that  the  action  of  the  county  court  In 
Issuing  the  warrant  here  under  consideration 
waa  beyond  the  authority  of  the  county  court, 
or,  to  put  it  differently,  does  the  return  dis- 
close any  reason  whatever  why  this  warrant, 
should  not  be  paid?  Under  our  statote  pre- 
scribing the  conditions  upon  which  county 
courts  may  cancel  contracts  for  the  sale  of 
swamp  lands,  it  Is  provided  as  foltowa:  Sec- 
tion 8213,  Bev.  St  1899:  "In  every  cue  where 
persona  have  become  purchasers  of  swamp 
and  overflowed  lands,  In  the  several  counties 
In  this  state,  on  credit,  •  •  •  and  shall, 
by  death  or  otlierwlse,  become  unable  to  pay 
for  the  same,  the  county  court  of  such  county, 
on  the  application  of  such  purchaser,  or,  in 
case  of  death,  of  his  or  her  legal  representa- 
tives, is  hereby  authorized  to  cancel  the  con- 
tract, in  whole  or  in  part,  upon  these  con- 
dltlona:  Said  court  shall  not  In  any  case 
pay  back  any  money  or  interest  that  has 
been  paid  upon  said  contract  ♦  •  By 
sectlcm  S214  it  Is  provided:  "If  the  purchaser 
of  any  swamp  lands  has  absented  himself 
from  the  state,  so  that  no  process  of  law  can 
be  served  upon  him,  the  county  court  of  the 
county  where  the  swamp  land  lies,  may  upon 
the  application  of  any  one  who  may  have 
become  surety  for  the  purchase  of  the  said 
land  cancel  the  ctmtract  on  such  terms  as 
may  be  deemed  equitable.  *  *  *"  By  the 
tenM  of  section  821S  it  is  provided:  "Wher- 
eve*  the  coun<7  courts  of  this  state  shall  have 
sold  swam^  or  overflow  lands  to  which  they 
are  unable  to  make  good  and  sufficient  title, 
the  said  courts  are  hereby  authorized  and 
empowered,  with  the  consent  of  the  pur- 
chaser, or,  In  case  of  bis  or  her  death  or  ab- 
sence from  the  state,  then  with  the  consent 
of  his  or  her  sureties  or '  legal  representa- 
tives, to  cancel  said  contract"   These  sec- 


t^ons  prescribe  all  the  conditions  undo;  whlcb 
the  county  court  Is  aothwlsed  to  cancel  con- 
tracts for  the  sale  of  awamp  lands.  CoaamA 
for  respondent  contends  that  the  contract 
was  canceled  under  the  authority  of  aecttoo 
8213,  which  precludes  the  npa.yment  of  tlie 
purchase  money  paid  upon  the  contract  In 
order  to  authorize  the  court  to  proceed  under 
that  section,  it  muat  appear  afflrmatlv^: 
First  that  relator  waa  unable  to  carry  out 
his  contract  and  pay  ttw  balance  of  the  por- 
diase  money;  second,  that  the  contract  waa 
rescinded  on  application  of  rebtor.  It  does 
not  appear  from  the  return  that  either  of 
these  prerequisites  has  been  complied  wlUi  In 
this  case.  No  sufficient  showing  is  made 
here  of  any  conditions  which  would  author- 
ise the  connty  court  to  cancel  the  contract 
under  that  section.  Manifestly,  there  la  aoth- 
Ing  In  &e  statute  prohibiting  the  county 
court  from  refunding  payment  of  f3,000 
made  by  relator,  where  the  contract  has  been 
canceled  under  circumstances  like  the  pres- 
ent. It  Is  conceded  that  relator  did  not  ttj^ 
ply  to  the  connty  court  for  a  cancellatkm 
of  his  contract;  nor  was  It  shown  that -he 
was  dead,  and  the  apfrilcation,  tlwrefore, 
made  by  his  legal  representatives.  Xeith^ 
Is  It  averred  that  he  waa  insolv^,  or  had 
In  any  wise  become  unable  to  comply  with 
his  contract  to  pay  for  the  land.  So  £sr  as 
the  return  shows,  the  relator  seems  to  have 
bea  to  the  strict  performance  of  the  wlginal 
contract  as  modifled  and  extended  by  ttis 
suptdemental  agreement  of  December  81, 
ISM,  when  the  connty  court  attdtrarlly  stop- 
ped In  and  canceled  the  contract  of  its  own 
motion.  While  It  is  true  that  the  return  set 
up  that  the  contract  was  canceled  because 
relator  failed  to  comply  with  Its  terma,  this 
allegation,  however,  is  a  conclusion  of  law, 
pure  and  simple,  which  Is  not  admitted  by  the 
motion.  It  will  not  do  to  p«mlt  the  re- 
spondent to  say  ttMt  the  contract  "was  can- 
celed for  the  reason  that  the  r^tor  bad 
failed  to  comply  with  his  contract"  etc. 
without  specifying  what  relator  did  or  omit- 
ted to  do  in  that  regard.  Such  a  procedure 
would  be  vl<4ative  of  every  principle  ot  good 
pleading,  and  substitute  the  pleader's  Judg- 
ment for  that  of  the  court  In  speaking  of 
this  precise  question  in  Knapp,  Stout  &  Co. 
V.  City  of  St.  Louis,  156  Mo.,  loc  dt  ^ 
56  S.  W.  nm.  It  was  said,  "Under  our  prac- 
tice act  the  pleader  Is  required  to  make  a 
simple  statement  of  the  facts  constituting  bis 
grievance,  to  which  he  then  prays  an  applica- 
tion of  law.^iot  his  -  conclusion  from  these 
facts,  or  his  Judgment  on  the  result"  The 
return  shows,  however,  that  in  December, 
1S&4,  another  contract  waa  entered  Into  be- 
tween relator  and  the  county  court,  whereby 
the  performance  of  the  contract  of  August 
IDth  waa  postponed  until  such  time  as  the 
title  to  the  land  could  be  Judicially  determin- 
ed; but  there  is  no  averment  in  the  return, 
or  from  whlcb  It  could  be  inferred,  that  the 
titie  to  these  lands  had  been  Judicially  de- 
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tennlned  In  June,  1801^  when  Um  Tocliidlng 
woB  made.  In  Tiew  of  the  contract 
of  December  31st,  extending  the  time  for 
the  performance  of  rhetor's  original  contract 
nntll  the  title  to  the  land  had  been  ^IdaUy 
determined,  and  the  absMice  of  anjr  ahow* 
Ing  that  the  title  to  these  lands  had  been 
Jodidally  determined  aa  provided  by  the  hit* 
ter  contract.  It  Is  clear  that  there  was  no 
breadi  of  the  contract  on  the  part  of  the 
relator.  The  action  of  the  county  court, 
therefore,  In  canceling  the  contract  before 
a  Judicial  ascertainment  of  the  title  waa 
had,  cannot,  we  think,  be  Jnatlfled.  Conse- 
quently there  was  no  forfeiture  of  the  pur- 
chase money,  and  the  comity  court  was  not 
prohibited  from  refunding  the  same.  The 
county  haTing  fiiiled  to  conq^ly  with  Its  con- 
tract in  reference  to  the  sale  of  th^  lands, 
we  do  not  see  any  good  reason  why  the  pur^ 
chase  money  paid  by  relator,  with  Interest 
thereon,  should  not,  in  the  clrenmatancea  of 
this  case,  be  refunded.  On  respondents  own 
showing,  it  appears  that,  reason  of  cer- 
tain litigation  and  other  complications  touch- 
ing the  title,  the  county  could  not  give  a 
good  title.  Indeed,  It  was  not  known  at  the 
time  the  rescinding  order  was  made  Just 
what  land  the  county  did  own.  It  would  be 
A  remarkable  pr(q;io6ltI<m  that,  while  relator 
waa  in  the  performance  of  his  contract  as 
extended  and  modified  by  the  agreement  of 
December  Slat,  the  county  court  conld  spread 
upon  its  records  a  solemn  order  canceling  the 
jcontract,  and  convey  the  same  land  to  other 
parties,  thus  rendering  it  Impossible  for  the 
county  to  comply  with  Its  contract,  without 
refunding  the  numey  received  from  the  rela- 
tor thereon.  Having  canceled  the  contract 
without  ftiult  on  the  part  of  the  relator,  the 
i!onnty,  under  every  principle  of  right  and 
Justice,  was  bound  to  refund  the  purchase 
mcmey  received  thereon. 

It  Is  next  Insisted  that,  as  the  money  was 
derived  from  the  sale  of  swamp  lands,  the 
county  court  had  no  authority  to  order  the 
same  paid  to  relator  in  settlement  of  a  gen- 
eral claim  against  the  county  for  damages 
growing  out  of  the  breach  of  a  contract  for 
the  sale  of  ttiose  lands,  because  such  money 
constituted  a  trust  fund  for  the  benefit  of  the 
pnblic  schools,  and  therefore  conld  not  law- 
fully be  diverted  to  any  other  purpose.  This 
Is  a  clear  misapprehension  of  the  statute,  as 
said  in  the  case  of  Brown  Estate  Co.  v. 
Wayne  Co..  123  Mo.  464.  27  S.  W.  322. 
Primarily  these  lands  are  held  for  the  pur- 
pose of  drainage  and  reclamation,  and  all 
the  interest  ttie  common  schools  could  have 
therein  would  be  to  such  of  the  proceeds 
thereof  aa  may  be  left  after  the  payment  of 
the  expenses  of  such  reclamation.  For  the 
purpose  of  this  case  It  is  wholly  immaterial 
what  fund  the  proceeds  arislnK  from  the  sale 
j>f  these  lands  belonged  to.  The  fact  is  that 
the  county  received  relator's  money  and 
placed  It  to  the  credit  of  the  swamp-land 
fund.  Certainly  there  Is  nothing  in  the  atat- 


ADAMa  899 

Qte  to  prevent  the  county  court  in  refunding 
this  money,  to  draw  a  warrant  agalnat  the 
fund  that  received  it  If  the  relator  la  en- 
titled to  a  return  of  his  purcliase  money.  It 
would  be  perfectly  proper  t^t  the  fund  re- , 
ceivlng  same  ahonld  be  drawn  lyran  for  that 
purpose;  otherwise,  the  coun^  court,  through 
inadvertence,  might  so  place  funds  aa  to  put 
It  beyond  Its  power  to  return  the  aune.  We 
have  examined  the  authorities  cited  by  re- 
spondent, and  do  not  find  that  they  militate 
against  the  views  herein  expressed. 

Counsel  for  respondent  also  contends  that 
the  warrant  in  question  was  the  result  of  a 
compromise  between  relator  and  Butler 
county  In  June,  1808,  of  a  general  claim  for 
damages  against  the  county,  which  waa 
clearly  beyond  the  power  of  the  court  or, 
in  other  words,  that  the  warrant  was  not 
based  uiwn  a  right  to  the  money  existing 
prior  to  June  29,  1894,  but  was  based  upon 
rights  growing  out  of  a  compromise  between 
relator  and  the  county  court  on  June  29, 
1899,  and  that  the  relator's  right  to  this 
money  does  not  therefore,  rast  upon  any  of 
the  tomsactJona  of  1894,  but  must  stand  or 
fall  by  the  compromise  agreement  The  er- 
ror of  thia  position  is  manifest  when  we  take 
Into  consideration  the  fact  that  the  money 
paid  by  relator  to  the  county  was  paid  under 
the  contract  of  August  16,  1894,  as  modified 
and  extended  by  the  supplemental  ^{ree- 
ment  of  December  31st  of  that  year.  The 
county  court  having  of  its  own  volition  can- 
celed the  contract  before  the  title  to  the 
landa  had  been  settled,  was  at  least  bound 
to  refund  the  purchase  money  received  there- 
on, which,  however,  it  declined  to  do  until 
after  the  relator  commenced  a  ault  against 
the  county  for  $50,000  damages  growing  out 
of  the  rescission  of  the  ccmtract  During 
the  pendency  of  this  action  relator  made  a 
proposition  to  the  coonty  court  to  settle  his 
ciahn  against  the  county  touching  the  partial 
payment  made  on  the  contract  and  also  the 
damagea  alleged  to  have  been  sustained  by 
reason  of  the  cancellation  fliereof.  IHils  prop- 
osition was  in  two  parts:  ilrst  that  the  sum 
of  ¥3.000  paid  by  relator  under  the  contract 
together  with  interest  thereon,  should  be  re- 
funded to  him;  second,  relator  then  proposed 
to  take  125.000  In  satisfaction  of  his  claim 
for  damages,  and  to  accept  a  conveyance  of 
certain  swamp  lands  at  91.26  per  acre  In  pay- 
ment thereof.  Afterwards,  on  June  29,  1880. 
the  county  court  accepted  both  propositions, 
and  spread  upon  Its  records  an  order  direct- 
Ins  the  county  clerk  to  Issue  the  relator  the 
warrant  In  question  for  the  $3,000  so  paid 
by  him,  together  with  interest  thereon  from 
the  date  of  such  payment  at  the  rate  of 
6  per  cent  per  annum,  and  Issued  relator  a 
patent  for  such  land.  The  facts  above  de- 
tailed make  it  clear  that  there  is  no  merit 
in  respondent's  contention,  and  show  beyond 
question  that  the  warrant  was  properly  Issu- 
ed In  payment  of  an  indebtedness  existing 
prior  to  the  29th  of  June,  1889.  It  Is  nnnec- 
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eesary  to  discuss  the  qtiestlon  as  to  whether 
or  not  the  county  court  was  acting  bejond 
its  power  In  Conveying  these  lands  to  the 
relator  in  settlement  of  bis  claim  for  dam- 
ages. That  question  has  nothing  whatever 
to  do  with  relator's  right  to  have  the  money 
paid  upon  the  contract  returned  to  him.  and 
does  not  affect  his  right  to  payment  of  the 
warrant  in  question.  We  are  of  the  opinion 
that  the  action  of  the  county  coiu*t  in  Issa- 
Ing  the  warrant  was  clearly  within  the  scope 
of  Its  powers,  and  shall  therefore  dlr*«t  the 
issue  of  a  peremptory  writ 

BURGESS,  O.  J.,  and  SHERWOOD, 
BRACE.  VALIiIANT,  and  GANTT,  JJ.,  con- 
cur.   MARSHALL,  J.,  fl1»ent. 


STATE  V.  HUFF. 
(Supreme  Court  of  MlBSoari,  Division  No.  2. 

March  26,  1901.) 
RAPE^-SUFFICIBNCY  OP  BVIDENOB— APPBAI#- 
OBNBRAL  OBJECTION— SUBPtBNA— 
PROCESS— RETURN. 

1.  Prosecuting  witness  la  a  trial  for  rape 
testified  that  accused,  her  stepfather,  came 
home  at  uieht  and  ordered  her  and  her  rister, 
•a,  child  of  9,  to  dress  and  mount  a  horse  with 
him  to  go  to  the  nearby  village,  where  he  in- 
teaded  to  shoot  her  mother  and  rister;  ^at 
after  proceeding  part  way  he  returned  and  took 
witness  into  the  bam;  that  afterwards  he  toolc 
ber  into  the  house  and  sent  her  and  her  sister 
upstairs,  and  shortly  after,  while  they  were 
screaming,  by  means  of  threats,  end  in  the 

eresence  of  ber  sister,  ravished  witness;  that 
e  had  done  the  same  in  the  barn;  that  the 
next  day  she  made  complaint;  that  a  month 
later  she  was  married,  and  the  next  day  she 
and  her  hoshaod  started  overland  In  a  wagon, 
and  were  later  Joined  by  accused,  who  traveled 
with  them  in  the  wagon  for  some  time,  and 
Bnally  she  wrote  to  the  sheriff,  and  he  came 
and  arrested  accused.  Witness  contradicted 
herself  in  many  ways.  The  alleged  offense  oc- 
curred in  a  thickly-peopled  village,  and  next 
door  to  an  inhabited  house.  Two  neighbors 
testified  to  hearing  screams  of  children  on  the 
niglit  in  question,  but  neither  investigated  the 
matter.  Physical  examination  of  prosecuting 
witness  by  physicians  revealed  that  the  crime 
mijiht  have  oeen  committed.  The  witness  was 
impeached  by  several  witnesses,  most  of  them 
relatives  of  accused,  who  testified  that  she  atat* 
ed  to  them  that  accused  had  nevw  committed 
the  crime,  hut  that  her  sister  had  concoct^ 
the  scheme  to  cause  a  separation  between  ac- 
cused and  their  mother.  An  attorney  testified 
that  she  had  admitted  to  him  that  accused  had 
not  committed  the  offense.  Held,  that  a  con- 
viction was  not  Justified. 

2.  Testimony  of  prosecuting  witness  that  a 
person  "representing  accused''  attempted  to  In- 
duce her  not  to  testify  is  incompetent,  as  being 
a  legal  conclusion  and  hearsay. 

3.  where  evidence  is  incompetent  and  hear- 
say, its  admission  can  be  reviewed  on  appeal 
under  general  objections. 

4.  A  snbpcena  is  inadmissible  where  its  re- 
turn shows  service  in  a  county  in  another 
state. 

5.  A  return  vt  service  of  a  lubpcena  signed 
by  a  special  deputy  in  Ills  own  name  is  Invalid. 

6.  AVhere  an  attachment  for  contempt  was 
issued  against  a  witness  on  the  14th  of  the 
month,  and  on  the  16tfa,  the  day  of  the  trial, 
the  sheriff  made  a  retnm  of  dne  and  diligent 
search,  not  only  in  his  own  county,  but  on  the 


very  same  day  in  another  county,  the  return, 
failing  to  show  that  the  sheriff  went  at  least 
once  to  the  residence  of  the  witness,  is  not 
sufficient  to  show  any  real  effort  on  the  part 
of  the  state  to  obtain  the  witness  mentioned 
in  the  attachment. 

7.  Tetitimony  of  a  witness  that  he  saw  a 
certain  state's  witness  at  liis  home  a  few  days 
before  the  trial  is  admissible  to  show  the 
state's  lack  of  diligence  In  secnrlng  his  at- 
tendance. 

8.  Accused  not  being  charged  with  eloigning 
the  prosecuting  witness,  it  was  error  to  admit 
evidence  that  accused  owned  the  team  and 
wagon  In  which  the  vritness  left  the  neighbor- 
hood. 

9.  It  Is  irrelevant  to  show  whether  accused 
or  his  wife  owned  the  farm  occupied  by  them, 
how  much  it  sold  for,  and  whether  the  wife 
had  not  mortgaged  her  property  to  secure  the 
fees  of  accused's  counsel. 

10.  Evidence  that  a  prosecuting  vrltneea  waa 
made  to  leave  the  neighborhood  by  persons 
other  thauaaccused  is  incompetent. 

11.  Oonceding  that  it  was  competent  for  prose- 
cuting witness  to  testify  that  iba  was  made  to 
leave  the  neighborhood.  It  waa  error  to  exclude 
further  questions  eliciting  the  names  of  those 
who  made  her  go. 

12.  Evidence  of  prosecuting  witness  that  she 
made  no  objection  to  being  placed  under  bond 
for  her  appearance  at  court,  and  that  she  was 
glad,  because  she  was  afraid  to  leave  the  jail, 
is  incompetent. 

13.  Objection  cannot  be  considered  on  appeal 
that  the  jury  were  not  instructed  as  to  certain 
points,  there  being  no  exception  saved  to  such 
failure  to  instruct. 

Gantt,  J.,  dissenting.   See  61  S.  W.  1104. 

Appeal  from  circuit  oonrt.  Pike  coiinl7;  I>. 
H.  Eby.  Judge. 

William  Huff  waa  oonvlcted  of  rape,  ant 
ai^als.  Reversed. 

James  O.  Barrow  and  Pearscm  ft  Peorarar 
for  appellant  Sam  B.  Jeffrlea,  Attr.  Qea^ 
and  Geo.  W.  Btanerson,  for  the  Stat& 

SHERWOOD,  P.  J.  Ten  years  In  the  peni- 
tentiary was  the  term  of  punishment  which 
the  jui7  awarded  to  defendant  on  a  diarge 
of  having  niTlBhed  his  stepdamOiter  Hattle 
Kent,  a  girl  of  15  yearn  of  age,  on  the  6th 
day  of  October,  1898.  and  Judgment  went  ac- 
cording to  the  verdict  One  of  the  grounde 
of  the  motion  for  a  new  trial  la  that  there  1b 
no  evidence  to  aappiHt  ttie  Terdlct.  The  evi- 
dence has,  In  consequence^  Iwen  most  ttior- 
onghly  examined.  Numerous  enom  are  also 
assigned  as  reasons  for  reversing  the  Judg- 
ment  rendered.  The  statements  nmde  by 
counsel  on  either  side  aie  far  satisfac- 
tory,—especially  so  because  of  the  ass^on 
Uiat  "there  Is  no  evidence,"  etc.  Adopting 
such  portions  of  defendant's  abstract  as  vlU 
answer  my  puzxMse,  I  will  make  aoch  addh 
tI(Hi8  thereto  and  emendations  thereof  as  may 
be  requisite. 

Hattle  Hopkins,  the  prosecutrix,  testlAed: 
"My  father's  name  waa  Richard  Kmt  He- 
died  April  9,  1884,  and  my  mother  married 
the  defendant  abont  three  yean  agow  My 
mother  hod  four  children  by  her  first  mar- 
riage, and  the  defendant  had  three  1^  hls- 
flrst  marriage.  Their  names  are  Prankle, 
who  is  nine  years  old,  Johnnie,  and  Lena 
HntL  On  the  night  this  irfEense  was  alleged- 
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to  have  been  committed.  I  was  at  my  home, 
In  FMlrierille.  with  my  little  brother  Fadle. 
twelve  jears  old,  and  the  def^idant'a  three 
children.  We  were  all  downstairs,  In  tbe 
front  room.  My  mother  and  oSAet  sister  were 
at  the  drug  store  In  Bella,  about  one  mile 
Bonth  from  PralrleTlUe.  We  were  all  asleep 
In  the  fnmt  room  downstairs;  that  Is,  my- 
Mlf,  Frankle  Hofr,  Johnnie  Half,  Lena  Half, 
and  Fadle  Kent  Between  nine  and  ten 
o'clock  defendant  came  and  bxoln  a  window. 
That  walffid  me,  and  I  hollowed  to  Frankle 
to  get  IV  and  see  who  it  was.  She  let  him 
In.  He  made  FranUe  and  I  dress  and  get 
on  the  horse  witii  him.  saying  he  was  going 
down  to  the  store  and  klU  my  sister  and 
mother.  We  wcmt  down  part  of  the  way  to 
EoUa.;  then  tnmed  and  came  badL  He  put 
the  lltOe  girl  down  and  told  her  to  nm  Into 
the  bouse,  I  Jnnq^  off  the  horse  and  start- 
ed to  nm.  but  he  held  me  and  said  If  I  did 
not  stay  thwe  he  wonld  kill  me.  The  horse 
was  left  In  the  yard  that  nl^  He  took 
me  aionnd  to  the  bam.  Then  we  wait  to  the 
house  and  be  drew  his  pistol  on  as,  told  us 
If  we  did  not  go  upstairs  he  would  kill  ns, 
and  -went  on  upstairs.  I  wut  npstalrs.  He 
stayed  downstairs.  F rankle  and  I  were  both 
In  the  froi^  room  vvstalrs.  In  about  one- 
half  hour  became  upstairs  In  his  nnderdothes. 
His  Uttle  girl  and  myself  were  screaming, 
and  he  took  me  Into  the  imtk.  room  and  threw 
me  down.  He  got  all  my  undergarmente  off, 
bnt  one  foot,  and  fbrced  my  1^  apart 
Frankle  came  In  and  begged  her  papa  not  to 
do  me  that  way.  and  hollowed  for  DIdc  Hen- 
ry, the  nearest  neighbor,  and  he  drawed  bis 
pistol  on  Toes  and  made  bar  go  bade  Into  the 
front  room."  Prosecutrix  then  stated.  In  re- 
sptmse  to  the  ^osecntlng  attorney's  questions: 
"Well,  he  tlirew  me  down  and  fucked  me." 
The  two  last  words  the  iffosecutilx  repeated 
at  the  Instance  of  the  iwosecntor,  "TSkS  next 
mOTnlng  X  told  my  modier  and  sister  Oney. 
who  returned  that  nrnnlng.  and  we  went 
over  to  Mr.  Smith's  and  had  him  arrested. 
With  reference  to  the  time  we  were  at  the 
bam,  be  tore  my  mkderdothes  off  of  me  before 
he  threw  me  down;  then  be  threw  me  down 
and  did  the  ssme  to  me  be  did  upstairs." 
This  answer  was  made  to  a  direct  question 
by  ttie  state's  attorney  as  to  what  defendant 
did  at  the  bam.  and  this  was  permitted  not* 
withstanding  the  witness  had  exhibited  no 
unwillingness  to  testify,  and  at  tiie  bam  she 
said  she  was  screaming,  and  defendant 
threatened  her  wltb  the  "knuduy  and  tlMtot 
Such  direct  and  leading  questions  as  tiiat 
Just  mentioned  are  a  striking  feature  of  this 
case,  all  through  the  examination  in  chief 
of  prosecutrix.  Thus:  "Did  be  say  anytbli^ 
else  be  was  going  to  do,  that  yon  remember 
of?"  "Then  what  was  doner*  "Where  did 
you  go  then?"  "What  did  be  do  when  he 
came  vjf  there?*  "What  did  be  do  thenT' 
"State  what  he  did  then."  Such  questions 
were  ralnly  objected  to  by  defmdant  as  lead- 
ing and  suggestive;  the  court  remarking  In 


oTerrultng  tlie  ol^ectlons,  "What  the  defend- 
ant did  or  said  at  the  time  would  be  compe- 
tent" which  was  not  the  ground  of  the  ob* 
jections  made,  but  that  the  witness  was  be- 
ing led  step  try  st^,  and  not  allowed  to  tell 
her  own  story  In  her  own  way.  Tbe  prose- 
cutrix then  stated  that  she  remained  at  Mr. 
Smith's  that  d^.  tbsai  went  to  Bowling 
Oreen,  and  tbsax  to  SherUC  Hopke's,  where 
she  remained  about  20  days,  when  her  moth- 
er went  np  after  her  and  sent  her  borne; 
that  after  reaching  home  She  went  to  WlUlam 
Huff's,  Cather  of  defmdant  and  from  tliere 
she  went  with  her  moQier  and  blm  to  Troy, 
to  B.  H.  Ncnrton's  ofilce;  that  she  was  mar- 
ried to  HopiUns  lat  day  of  November,  ISOa 
"Last  saw  HopklDB  at  Hopke's,  the  sheriff's. 
D(fn*t  know  where  H<qE)khi8  Is  now.  Was 
married  at  Jim  Huff's,  deCmdant's  untile." 
Waa  examined  by  three  doctors  three  or  four 
d^  after  alleged  offense. 

On  crosa-examlnatlon  witness  testified: 
On^  never  had  lived  with  the  family  since 
defendant  married  her  mother.  She  was 
Uving  out.  Neva  lived  as  s  member  of  the 
family  '*slnce  her  and  blm  has  been  mar- 
ried." Bnt  she  testtfles:  That  Oney  did 
come  wltti  the  family  from  tb^  old  resi- 
dence when  tb^  moved  from  there  to  wKh- 
m  a  mile  and  a  half  of  BoUa,  defendant's 
present  place  of  resUenee,  and  bad  Just  got- 
ten back  home  when  the  supposed  offense 
was  perpetrated.  That  "my  stepfath»  and 
her  [Oney]  nev«r  got  along  good  together." 
That  stepfather  was  nevw  kind  and  good  to 
witness;  mtotreated  her,  and  she  did  not 
like  htm.  DIA  Henry's  house,  a  frame,  ad- 
joined where  defendant  and  his  family  lived. 
Bock  road  in  front  of  house,  eo  feet  wide. 
When  defendant  got  home  that  nli^t  Arst 
thing  he  did  was  to  arte  where  his  wife  was. 
Then  witness  correcte  this  by  saying:  "Q. 
When  be  came  home,  you  say  you  were 
downstairs,  and  Mr.  Huff  came  into  the 
RKmi  wbm  you  say  you  were?  A.  Tea,  sir. 
Q.  And  asked  you  where  your  mother  was? 
A.  Tes,  Mr.  Q.  And  you  told  him  np  at  the 
store?  A.  He  didn't  ask  me  where  she  was. 
I  was  mistaken  there.  He  didn't  ask  where 
she  was.  He  came  by  the  store,  he  said, 
and  -w&A  Into  the  store  to  kill  them,  and  they 
went  over  to  the  botri  that  night  and  stayet* 
until  be  came  home.  Q.  Ton  say  now  tha* 
he  came  In  and  told  yon  that  be  had  gone 
hy  the  store  to  kill  tbeml  A.  He  bad  com» 
by  the  etcwe.  Q.  To  kill  them?  A.  Test  six. 
Q.  Did  be  tell  yoo  he  saw  them  thoe?  A. 

sir.  Q.  I  thought  you  said  a  minute 
ago  ttiat  they  had  gone  over  to  the  bote> 
and  gone  to  bed.  A.  They  hadn't  gone  over 
to  tlie  hotel  and  went  to  bed.  When  he 
wut  to  Ull  th«n  they  went  ova>  to  the 
botd.  Q.  Then  he  came  »  back  up  there  to 
the  bouse  where  yon  were,  within  a  mUe  and 
a  half,  and  told  yon  that  he  had  been  In  the 
store  to  kill  your  mother  and  your  sister? 
A.  Tes,  sir;  he  did.  •  •  •  A.  He  came 
In  and  he  said  to  me:  'HatUe.  you  and 
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F^anlde  set  vp  and  pot  70m  dotlKB  ob.  T 
am  going  down,  and  you  got  to  go  with  me 
down  to  BoUa.  I  am  going  to  kill  Oney  and 
your  nuL*  Q.  He  said  tbat?  A.  Yes.  sir; 
he  did.  Q.  Bo  bad  already  told  you  that  he 
had  come  by  the  store  to  kill  them?  A.  He 
told  UB  that  after  we  started.  Q.  Do  you 
mean  to  tell  this  Jury  that  Bud  Huff  came 
up  there  and  told  you  and  bis  little  girl  to 
get  up  and  go  down  to  tbe  store  wltb  him 
for  the  purpose  of  killing  his  wife  and  Ms 
stepdaughter?  Is  that  what  you  say?  A. 
Tes,  sir.  Q.  He  had  just  told  yon  tbat  he 
came  the  store  to  kill  them?  A.  He  told 
us  that  after  we  started.  Q.  He  told  you  to 
get  up.  and  'let's  go  and  kill  tbem,'  and 
after  you  started  he  said  he  had  already 
been  there  to  kill  them?  Is  that  right?'  A. 
Tes,  rtr.  •  •  •  Q.  He  made  you  get  up 
and  dress,  and  he  made  bis  little  girl  Frankle 
get  up  and  dress?  Is  that  right?  A.  Yes, 
sir.  Q.  Fadle  was  there  in  the  house,  wasn't 
be?  A.  Yes,  sir.  Q.  He  didn't  make  him 
get  up  and  dress?  A.  No.  sir.  Q.  Then 
there  were  those  other  two  little  children  of 
Mr.  Huff's  tbat  are  sitting  back  there.  They 
were  there,  were  they  not?  A.  Yes,  sir; 
they  were  there.  Q.  He  didn't  make  them 
get  up  and  dress?  A.  Yes,  sir.  Q.  They 
were  all  asleep?  A.  Yes,  sir;  except  Fadle. 
He  was  not  asleep.  Q.  He  left  Fadle  there? 
A.  Yes,  sir. ,  *  •  •  Q.  How  old  is  Fadle? 
A.  He  Is  12  years  (dd.  Q.  How  old  is  Oney? 
A.  She  Is  20.  •  *  *  Q.  You  say  that  be 
tore  your  undergarmrata,  out  at  tbe  bam? 
A.  Tea,  sir.  Q.  How  did  he  tear  them?  A. 
He  tore  them  down  at  the  side  and  In  front, 
—across  tbe  front  Q.  Slay  I  ask,  were  they 
open  In  fronts  or  at  the  aide?  A.  At  the 
side.  ^  He  tore  tbem  In  front  and  tore 
them  at  tbe  aide?  A.  Yes,  sbr.  Q.  Did  be 
tear  them  with  his  bands?  A.  Tes,  sir.  Q. 
Did  be  take  tbem  off  there,  all  except  one 
foot?  A.  At  tbe  bam?  No.  air.  Q.  Did  he 
take  tbem  off  ttiere?  A.  No,  sir.  Q.  Thai 
you  wore  those  garments  on  back  upstairs? 
A.  Yes,  sir." 

The  wltnesB,  It  will  be  remembwed,  liad 
prerlonsly  stated  In  reference  to  what  was 
done  at  tbe  bam  tbat  "be  tore  my  under- 
clothes off  of  me  before  he  threw  me  down." 
Ctontlnulng  to  testis  ca  croas-oamlnatlon. 
wltn»8  stated:  After  she  was  married  In 
Lincoln  county,  at  Jim  HnfTs,  she  and  Win 
Hopkins,  ber  husband,  went  in  a  wagon 
from  Jim  Huff's,  in  Lincoln  county,  down  to 
tbe  Missouri  river,  crossed  it  into  Gasconade 
county,  and  went  through  that  county  Into 
Crawford  and  Dent  counties;  that  Will  H<^ 
kins  and  hers^  were  the  ones  that  first 
started  In  the  wagoOt  and  wen  all  t^t  erer 
were  in  the  mgmi  until  tfa^  got  *'ckMW  to 
Oubft.**  Other  teatimmy  showed  tbat  Cuba, 
In  Crawford  county.  Is  200  miles  firom  Lin- 
coin  county.  Proceeding,  t3ie  witness,  ^ter 
making  answer  as  last  abore  Indicated,  In 
response  to  this  question,  **Th&k  who  came?" 
answered;  *'Bnd  Hnff  and  his  uncle  Bart 


Huff,  from  Eolla."  Pressed  with  questions, 
witness  was  forced  to  admit  that  d^endant 
(called  Bud  Huff)  and  Bart  Huff  Joined  tbem 
before  crossing  the  Missouri  river,  and  wit- 
ness, her  husband,  and  defendant  from  tbat 
time  cm— all  three— slept  In  the  wagon  as 
they  Journeyed  on;  that  when  dme  to  Catw 
tbey  stopped  In  a  Uttie  grove  near  Ben  WIl- 
lard's  house,  and  dept  In  the  wagon  part  of 
the  time,  and  part  of  the  time  In  Wlllard'a 
house.  Then  all  three  of  tbem  went  on  dows 
to  Salem.  In  Doit  county,  being  two  days  on 
the  road.  When  they  reached  Salem,  de- 
fendant rented  a  house  there,  and  all  three 
of  them  lived  tofettier  In  the  same  houae  till 
defendant  was  arrested. 

Witness  was  asked  tbe  following  qnesUima, 
and  made  thereto  the  following  answers: 
"Q.  Now.  I  will  ask  yon  If  you  did  not  go 
to  Bud  Huff,  at  Salem,  In  Dmt  county,  and 
tell  him  that,  If  he  didn't  give  you  and  your 
husband  enough  money  to  buy  a  barbw  ahop 
with,  that  you  were  going  to  write  back  tarn 
to  these  offlcoa.  A.  No,  sir;  I  didnt  tdl  him 
that.  I  wrote  back  hwe  to  Mr.  Hopke  tbe 
next  day  tttUat  we  got  there.  Q.  You  wrote 
back  the  next  day.  and  In  two  or  tbree  days 
after  that  Mr.  Hafike  was  down  there?  A. 
Yes,  sir.  Q.  Yon  wrote  the  letter  yours^? 
A.  Yes.  sir;  I  did.  Q.  Yon  didn't  ask  Mr. 
Huff  tor  any  money  before  you  wrote?  A. 
No.  sir.  Q.  You  deny  that?  A.  Nov  sir;  I 
did  not.  Q.  Mr.  Ht^ke  came  down  tiiere  and 
got  Mr.  Huff,  and  you  folks  started  back  in 
the  wagon?  A.  Yes,  str.  Q.  You  dldnt  see 
Bud  Hnff  any  more,  then,  along  aa.  tbe  road, 
did  you?  A.  No,  sir.  Q.  Yon  came  straight 
on  back  to  wh«reT  A.  Game  back  to  Tom 
Huff's  then.  Q.  And  you  stayed  th«re  for  a 
while?  A.  Yes,  sir.  Q.  Where  did  yon  go 
from  there?  A.  To  Foley.  Q.  Then  yon 
came  up  here,  and  hare  been  in  the  county 
jail  ever  slnoe,  JutToit  you?  A.  Yes,  air.  Q. 
I  wlU  ask  you  if  yon  did  not  t^  Ben  Wll- 
lard,  at  or  near  Cuba,  la  Orawfwd  county, 
some  time  during  tbe  month  of  VvnsAer, 
1896,  that  Bud  Huff  never  bad  mistreated 
yon.  A.  No,  air;  I  did  not  tell  him  that  Q. 
I  will  aak  yoD  if  yon  did  not  tell  Ben  Wfl- 
lard,  at  the  time  and  i^ace  referred  to  in 
my  former  question,  that  Bnd  Huff  had  been 
better  to  yon  than  your  own  f  atber.  A.  Nfi. 
idr.  Q.  I  will  aak  you  If  you  did  not  tell 
Ben  \nilard  that  your  slater  Oney  caused 
you  to  put  np  this  stwy  on  Bud  Hnff,  and 
that  yon  did  not  know  tliat  it  was  going  to 
lead  to  what  it  did,  and  that  yon  would  get 
out  of  it  now  if  yon  were  not  afraid  yon 
had  gone  so  far  yon  could  not  A.  N<^  air; 
X  never  told  Ben  Wlllard  nothing  about  this 
trouble."  Witness  then  stated  that  they 
came  back  to  Jim  Huff's,  In  Llnct^  county, 
the  place  where  she  was  mairied,  and  then 
was  asked  whether  she  did  not  tell  lAvlna 
Huff,  d^endantTs  grandmother,  that  there 
was  no  tralh  In  tbe  diargee  against  Bnd 
Huff,  when  she  reeled  that  she  did  not 
Then  witness  was  aAed  these  qnestlons.  and 
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made  thaw  answm:  "Q.  I  wlU  ask  yon  If 
yon  did  not  tell  her  [Larlna  Huff]  that  Oney 
cansed  yon  to  make  np  this  story,  and  that 
yon  didn't  know  now  bow  yon  could  get  out 
of  It  without  sticking  to  It  A.  No,  sir;  no- 
body never  told  me  to  put  up  this  story.  It 
Is  the  truth.  Q.  You  know  John  Huff,  dim^t 
you?  A.  I  hare  seen  him.  I  don't  know 
whether  I  would  know  him  If  I  saw  him 
again.  Q.  You  have  talked  to  talm.  haven't 
yon?  A.  No,  sir;  I  never  talked  to  him. '  Q.  I 
wlU  aSk  you  it  yon  did  not  tell  him,  at  Jim 
HttlTs,  In  Unodn  coon^.  In  January,  1890, 
that,  If  he  would  go  and  get  Bud  Huff  to 
give  you  one  hundred  dtrtlara,  that  you  would 
not  a^fpeax  against  hlnu  A.  No,  air;  I  never 
seen  John  Huff  there.  I  never  seen  him 
there.  '  Q.  I  will  aak  yon  If  John  Huff  did 
not  t^  yon  there  that.  If  there  was  any 
truth  In  these  diarges  against  Bud  Huff, 
that  it  waa  your  duty  to  prosecute  him,  and 
not  desist  ftom  prosecuting  him.  A.  No,  air; 
he  did  not  Q.  I  will  aak  yon  if  you  did  not 
tell  him  that  there  waa  no  truth  in  It  and 
that  Oney  waa  to  blame  for  thla  whole  busi- 
ness. A.  No,  sir;  I  never  seen  John  Huff 
there."  Witness  said  She  saw  Jim  C.  Huff, 
and  she  and  her  huabaid  lived  in  the  aame 
bouse  with  him  at  Foley,  and  waa  then  aak- 
ed  these  questiona,  and  made  to  them  the  aup 
swers  following:  "Q.  I  will  aSk  you  if.  after 
be  told  you  ft  waa  your  duty  to  iirosecuto 
him  (Bud  Huff)  If  he  vraa  guilty.  If  yon  did 
not  tell  him  that  Bud  Huff  bad  never  done 
anything  more  to  yon  than  your  own  fothw, 
and  that  Oney  cansed  you  to  put  up  this 
acheme.  A.  No^  sir;  I  never  told  nobody 
that  Q.  Did  you  teU  him  In  aubatanee  that? 
A.  No^  sir.  •  *  •  Q.  Yon  know  Mlaa  Jo- 
ale  Sltton.  dont  yon?  A.  1  have  aeen  her. 
*  *  *  Q.  Yon  went  ov«  there  some  time 
in  the  month  of  January,  1899,  didn't  yon? 
A.  Yea,  air.  Q.  I  will  ask  you  if,  sitting  In 
a  roun  in  that  house  at  the  time  yon  went 
over  there^  If  you  did  not  tdl  her  that  Bud 
Huff  had  bem  good  and  kind  to  yon,  that 
be  never  bad  mtatreated  you,  and  that  On^ 
canaed  yon  to  put  up  thla  job.  A.  Mo,  sbr; 
I  tiM  you  I  never  told  nobody  about  It  Q. 
I  win  ask  yon  If,  in  that  same  conv»sati<m, 
if  yon  did  not  say  to  Hias  Josie  Sltton  that 
yon  uid  Oney  had  made  it  up  to  shoot  Bud 
Huff  first  A.  NOk  sir;  I  nevw  thought  of 
au^  a  thing.  Q.  And  that  when  the  time 
earner  that  some  little  child  came  into  the 
room,  and  you  could  not  dlapose  of  him  in 
that  way,  and  you  then  adopted  thla  plan. 
DM  yon  teU  her  that?  A.  No,  air.  Q.  Didn't 
yon  furthw  tell  ha  that  there  waa  no  truth 
In  the  diarges,  and  that  Oney  had  put  yon 
up  to  it?  A.  No,  air;  I  did  not  Q.  And  hi 
the  aame  otoiversatiott  that  yon  bad  with 
Bffle  Sltton,  the  young  lady  that  atood  up 
with  yon  when  yon  were  married,  I  will  aak 
yon  If  at  the  aame  tlm^  and  at  the  aame 
place  aUeged  in  my  fonner  question.  If  yon 
did  not  teU  Effie  Sltton  that  there  waa  no 
tmtb  la  the  duu-ges  against  Bud  Huff.  A. 


N<^  air;  I  did  not  Q.  That  Oney  Kmt  7onr 
alster,  had  put  up  thla  Job,  flrat  to  kill  your 
st^father;  that  falling,  then  yon  adopted 
this  plan  at  her  suggestion?  A.  No^  sir;  I 
did  not  Q.  Didn't  you  tell  Ura.  James  a 
Huff,  at  the  same  place,  in  Lincoln  county, 
that  there  waa  no  truth  In  thoe  diargea, 
and  that  Oney  had  caused  yon  to  put  it  up? 
A.  No,  sir.  Q.  Didn't  yon  teU  them  In  that 
amveraatlon  that  yon  and  Oney  had  beoi 
devialng  some  scheme  by  which  you  could 
^ect  a  separatlw  between  your  stepfather 
and  your  mother?  A.  No,  air;  I  did  not 
Q.  And  fbat  you  believed,  and  Oney  believed 
tbat  you  ao  atated,  that.  If  tbey  would  charge 
yonr  father  with  thla  offense,  that  there 
would  not  be  anything  of  It  but  it  would 
produce  a  aeparatltm  between  yonr  mother 
and  your  st^father?  A.  No,  sir.  Q.  Do  yon 
know  Tom  Huff?  A.  Yes,  sir.  Q.  Didn't 
you  tell  him  tiiat  there  waa  no  truth  In  these 
chargea.  In  the  month  ot  January,  18M,  In 
the  county  Lincoln?  A.  No,  sir;  I  did 
not  I  never  had  no  talk  with  him.  •  •  • 
Q.  I  will  aak  yon  If,  In  Bella,  prior  to  your 
marriage^  and  In  the  month  of  October,  1898, 
In  a  converaatlon  with  Bart  Huff,  If  you  did 
not  t^  him  that  there  was  no  troth  to  these 
diargea;  that  Bud  Huff  had  always  been 
kind  and  good  to  yon,  but  that  he  and  Oney 
didn't  get  along,  and  yon  were  trying  to  sep- 
arate yonr  mothw  and  yomr  atepfather.  A. 
No,  sir:  I  did  not  Q.  Did  yon  tell  him  the 
same  thing  whoi  he  came  to  you  at  the 
wagtm,  wherever  that  was,  when  Bud  Huff 
got  in  the  wagon  and  went  away  with  you 
and  William  Hopkins?  A.  No.  air;  I  did  not 
*  *  *  Q.  Whljte  yon  were  riding  ahmg  on 
horaebacfc.  didn't  you  have  the  conversatiim 
with  Bart  Huff  which  I  have  Just  detailed, 
to  whldt  yon  told  him  that  thoe  waa  no 
truth  to  the  charges  that  you  had  preferred 
against  William  Huff,  but  that  yonr  sister 
Oney  had  cansed  you  to  do  it  In  order  that 
you  mii^t  produce  a  separatlm  between  your 
father  and  your  mother*  and  tbat  Hr.  Hnff 
had  alwaya  been  kind  and  good  to  yon?  A. 
No,  sir.  Q.  Dldnt  yon  have  a  omvnsatlwi 
with  Tom  Huff  to  the  same  effect?  A.  No, 
sir." 

On  redirect  raaminatlon,  witness,  asked 
where  she  flrat  saw  Bnd  Huff.  wh«i  ahe  was 
to  the  wagon,  replied,  "I  first  saw  him  this 
aide  of  Cuba,"  and  that  Bart  Huff,  bia  uncle, 
waa  with  falm.  She  gave  as  a  reasm  for 
going  on  with  Bud  Huff  to  Salon  Hist  ahe 
had  "no  way  to  get  back,  didn't  have  no 
numcy  to  go  back  on,  and  couldn't  go  back." 
But  aa  abown  by  a  former  portlm  ot  her 
teatlmony,  when  defendant  was  arrested  ahe 
and  her  bnsband  atarted  and  went  home  to 
the  wagon  to  which  they  bad  reached  Salem, 
and,  it  seans,  bad  no  dlfflcnlty  to  doing  so. 
Then  in  her  redirect  ezamlnatioa  thla  paa- 
aage  occurred,  which,  like  the  provwblal  fly 
In  amber,  will  be  here  preserved,  as  a  legal 
curio:  "Q.  I  will  ask  you  whethw  or  not 
any  one  repteaentlng  the  d^cndant  at  that 
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place  asked  yon  to  testify,  when  the  trial 
was  callecl,  that  Oney  had  put  up  the  job, 
and  fheze  was  nothing  in  It.  (Objected  to 
by  defendant  Objection  by  the  court  over- 
roled.  To  which  roUng  of  the  court  defend- 
■ant  then  and  there,  at  the  time,  excepted.) 
>Q.  Did  any  one  that  was  representing  the 
■defendant  try  to  get  you  to  testis  that  way? 
A.  Yea,  sir.  The  Court:  Unless  it  should 
appear  Uiat  such  person  did  represent  tiie 
defendant,  the  evidence  would  be  stricken 
■out  Plaintiff's  Counsel:  Q.  I  will  ask  you 
if  In  that  same  conversation  the  party  did 
not  try  to  get  you  to  go  off  to  Illinois,  or 
Mome  otiier  place,  and  not  appear.  A.  Yes, 
sir;  they  asked  me.  didn't  I  think  It  would 
be  best"  On  her  recross-examlnation  wit- 
ness was  again  given  opportunity  to  tell 
where  she  met  defendant,  by  being  asked  if 
flbe  did  not  meet  defendant  and  Bart  Huff 
lust  a  little  beyond  SUex.  This  question  she 
tried  to  evade  by  saying  she  "didn't  know 
where  she  met  them;  didn't  know  whoe 
the  county  line  vras."  Asked  if  she  knew 
where  SUex  is,  she  gave  no  direct  answer, 
but  said,  "I  know  It  waa  further  than  tiiat** 
Asked  again  If  It  was  very  far  from  Sllex 
where  she  met  defendant,  she  replied,  "I 
think  It  waa  a  right  smart  ways  from  SHrac." 
Pressed  with  other  questions,  she  was  finally 
aaked  If  it  was  more  than  two  A&y^  drive 
beyond  SUex  where  ^e  met  them,  when  she 
answered,  "Yes,  sir."  On  the  re-redirect  ex- 
amination of  witness  she  waa  asked  and  an- 
swered when  she  had  sera  her  husband  last, 
and  then,  in  singular  contrast  wltb  the  curio 
above  noted,  occurs  this  passage:  "Q.  I  will 
aak  you  If  he  brought  any  word  from  this 
defendant,  or  any  proposition  from  him.  In 
reference'  to  yonr  testifying  or  not  testifying 
m  this  case.  (Objected  to  by  defendant 
Objection  sustained.)" 

ne  prosecutrix  was  flatly  contradicted  In 
many  material  polnta  and  particulars.  Thoa, 
8.  a  Xyklrk  testified  that  Hopkins  and  Ha^ 
tie  were  married  at  the  old  Huff  homestead 
on  November  1,  1896;  that  on  the  next  day 
<November  2d)  they  left  the  old  homestead 
In  a  wagon,  and  he  went  with  th«n  to  meet 
Bud  Huff,  and  they  met  him  a  llttie  west  of 
south  of  Sllex.— about  m  or  1^^  miles.  And 
It  was  perfectly  compet«it  though  ruled  to 
the  contrary  by  the  trial  court  If  prosecutrix 
aald  at  the  time  where  she  was  going,  to  (rffer 
anch  utterance  In  evidence,  because  the  dec- 
larations of  Intent  of  a  party  on  a  Journey 
or  leaving  home,  being  made  at  the  time  of 
the  transaction,  and  ei^resslve  of  Its  ch&r- 
acter,  motive,  or  object  are  regarded  as 
*'verbal  acts,**  original  evidence,  a  part  of 
the  res  gestse,  and  therefore  admitted  in  evi- 
dence like  any  other  material  facts.  1  Greenl. 
Bv.  (16th  m.)  S  10&  This  witness  stated 
that  Sllex  was  in  Uncoln  coun^.  Another 
witness  stated  that  the  Huff  homestead  was 
about  7  miles  from  Sllex,  and  that  Uncoln 
county  was  some  200  miles  from  Cuba. 

Bart  Huff,  a  blacksmith  and  uncle  of  de- 


fendant testifies  to  having  met  ^pklns  mnd 
Hattie  about  a  mile  or  a  mile  and  a  tialf 
from  Sllex;  that  Bud  Huff  and  Nyklrk  were 
with  them  at  the  time,  and  that  witness 
went  to  tiie  other  side  ot  the  Mlssoorl  river 
with  Hopkins,  Hattie,  and  defendant  and 
that  on  the  way  Hatile  tiolA  him  timt  On^ 
had  more  to  do  with  the  prosecution  of  de- 
fendant than  she  had,  and  that  dtfendaiat 
was  kind  and  good  to  her;  that  witneas  vrent 
over  to  the  point  already  menU<nied  to  meet 
Hopkins  and  take  him  across  the  river,  and 
that  It  was  not  a  fact  that  Bud  Huff  got  with 
Hopkins  and  Hattie  Just  this  side  of  Cuba; 
that  witness  went  across  the  Missouri  rtvef 
with  Hopkins,  Hattie,  and  Bud  Huff,  and 
went  8  or  4  mites  with  than  on  the  atber 
side  aft«r  crossing. 

Mrs.  Lavina  Huff,  nearly  80  years  old, 
grandmother  of  defendant  testifies  13ut  Hat- 
tie and  Hopktais  came  to  her  house,  in  Lin- 
coln county,  after  th^  return  from  Dent 
county,  and  had  stayed  at  ber  house  several 
days,  and  witness  asked  Hattie  what  there 
was  In  these  ehaiges  about  Bud  Huff,  and 
she  answored.  "Nothing,  no  more  than  her 
own  bom  father." 

Miss  Jessie  Sitton  testifles:  That  at  her 
mother's  house,  in  Foley.  Lincoln  oonnty. 
Mo.,  In  January.  1809.  h»  sister  Effle  Sitton 
was  present,  and  also  Hattie  H<^kln8.  when 
a  conversation  sprang  up  between  witness 
and  Hattie.  ^ttle  Hopkins  tfdd  witness 
"that  she  and  her  sister  Oney  had  first  fixed 
It  up  to  shoot  her  stepfather,"  and  In  that 
conversation  she  told  witness  that  **the  plan 
failed  because  defendant's  llttie  daughter. 
Frankle,  came  Into  the  room";  and  she  also 
stated  to  witness  In  that  conversatiim  that 
Oney  afterwarda  suf^sted  the  present  plan. 
That  In  conversation  Hattie  told  witness 
"that  there  was  no  truth  In  the  charge  that 
Bud  Huff  bad  assaulted  her."  miat  in  the 
same  conversation  Hattie  toUA  witness  "that 
she  had  no  Idea  that  It  was  as  serious  as  It 
was,  and  that  she  only  wanted  to  separate 
her  mother  and  her  father";  tiiat  "she  would 
back  out  of  it  now  if  she  could";  that  *^r 
stepfather  had  never  laid  his  Uhnds  on  her 
In  violence*';  that  "he  was  Just  as  Und  to 
her  as  he  could  be,  and  she  never  wanted  for 
nothing."  On  cross-examination  It  devel4^>ed 
that  witness  was  a  sister-ln-law  of  Vaax  Huff, 
uncle  of  defendant  Miss  Effle  Sitton  fully 
confirms  the  statements  made  by  her  sister 
as  already  related,  tbe  latter  wltnMS  was 
bridesmaid  for  Hattie  at  her  wedding,  and 
had  never  seen  Bud  Huff  until  the  day  before 
she  testified. 

Tom  Huff  testifles:  That  he  lived  at  the 
old  homestead  place.  In  Unei^n  county. 
That  he  Is  uncle  of  defoidant  Tbrnt  after 
Hopkins  and  Hatile  returned  from  Bontiieast 
Missouri  he  had  a  conversation  wlllt  Hattie 
In  regard  to  tiie  charges  against  Bud  Huff, 
and  in  that  ecmversation  Hattie  told  blm 
that  tiiere  was  no  truth  In  the  charges 
against  defendant;  that  her  oldest  sls^» 
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Oney,  bad  planned  the  prnacnt  prMecnttw 
for  the  porpoee  ot  separating  her  mother 
from  defendant;  that  she  didn't  have  aii7 
Idea  that  the  cbarge  waa  as  seriou  aa  It  was, 
-when  she  made  It,  ot  she  would  not  have 
done  It;  that  all  she  mmted  to  do  was  to 
make  def  aidant  nm  off  and  leare. 

John  Haff.  a  cousin  of  defendant,  testifies: 
That  at  the  <dd  home  place.  In  Lincoln  coun- 
ty, between  the  20th  and  laat  of  January. 
1SU0,  he  had  a  ccmversatlon  wiOi  Battle, 
and  she  said  that  thete  was  no  truth  In  the 
charges  made  against  Bnd  Huff;  that  her 
older  Bister,  Oney.  had  suggested  the  scheme 
and  pot  her  up  to  It.  Ttu  court  here  refused 
to  let  witness  answer  wbethn  Hattle  had 
told  witness  that,  if  be  would  go  and  get  Bud 
Huff  to  give  hw  f  100,  she  would  not  appear 
against  blm.  lliat  witness  told  Hattle  that. 
If  Bud  Huff  were  guilty  o<  this  offeue.  It 
was  her  duty  to  prosecute  him. 

Ben  WUlard  testlfles:  That  he  lives  three- 
fourths  of  a  mile  south  oC  Ouba,  In  Grawfwd 
county.  "I  know  Bnd  Huff,  Hattle  HopUns, 
and  Will  Hopkins.  I  met  them  the  first  time 
about  the  Isttw  part  of  NoTember  or  first  of 
December,  They  were  traveUng  in  a  wagon, 
and  camped  on  my  place  about  one  month. 
During  their  stay  thwe  I  had  a  talk  with 
Hattle  Hopkins,  In  which  she  stated  to  me 
there  was  no  truth  In  the  charges  made 
against  Bud  Huff,  and  that  he  was  not  guilty 
of  any  offense  ccHumltted  against  her.  And 
In  another  conTwsation  with  her  and  hw 
husbsnd,  together,  they  said  they  were  going 
to  have  some  money  out  of  Bud  Huff,  or  put 
him  behind  the  bars." 

Mrs.  James  O.  Huff  testifies  that  she  had 
n  conversation  with  Hattle  the  last  day  of 
October,  1806^  whUA  was  the  day  before  the 
wedding,  when  Hattle  came  to  her  and  asked 
tot  advke,  and  In  that  conversation  Hattle 
tdd  ber  that  tiieie  was  no  truth  in  the  cbarge 
that  had  been  preferred  gainst  Bud  Huff; 
that  Oney  bad  put  her  up  to  It;  that  ahe  had 
already  made  it,  and  she  did  not  know  how 
to  get  out  of  it;  that  she  did  not  think  It 
woirid  cause  any  trouble,  and  she  would  get 
rid  of  her  stepfather. 

Frankle  Huff,  the  0  year  old  daui^ter  of 
•defendant,  who  rode  in  front  of  her  fiither 
and  in  his  arms  on  the  night  In  qnestitui, 
while  Hattle  rode  behind  on  the  same  horse, 
tesdfies  in  direct  contradiction  ot  evoy  mate- 
rial thing  testified  to  by  Battle,  and  gives  as 
M.  reason  for  telling  a  different  story  that 
Hattle  told  her  next  morning  that  unless  ahe 
^  so  "she  would  whip  her."  This  witness 
denies  the  statemoit  of  the  negro  woman 
About  aaylng,  "Oh,  papa,  don't  do  that,"  and, 
"Papa,  don't" 

CoL  B.  H.  Norton  testified:  "X  Uve  at  Ttoy. 
and  am  an  attorn^  practicing  law  there.  I 
know  Hattle  H(^lns.  who  was  said  to  be 
prosecuting  witness  against  Huff.  I  bad  a 
conversation  with  her  In  my  office,  in  Troy, 
about  tbe  month  of  October.  1808.  She  told 
me.  In  effect,  that  Bud  Huff  had  not  ravished 


her.  I  dont  know  that  she  said  It  In  those 
particular  words.  I  asked  the  girl  if  he  had 
succeeded  in  accom^isblng  bis  purpose,  and 
she  said.  'No;  he  had  not' " 

Defendant,  testifying  In  bis  own  behalf, 
stated:  "Am  82  years  old.  Wu  first  mar- 
rl«i  In  1880,  and  have  three  children  if  that 
marriage."  That  he  married  the  widow  Kent 
in  18M.  She  had  four  chUdreo.  Tbat  the 
two  sets  of  children  lived  with  him  and  bis 
wif6  on  a  farm  In  the  Mississippi  bottom  un- 
til the  spring  of  1806,  when  he  moved  with 
them  to  DoUa.  where  he  farmed  and  ran  a 
drug  store  until  this  alleged  offense.  That 
the  family  relations  wore  of  the  plaasantest. 
That  the  tmly  one  that  em  caused  any 
trouble  was  Oney  S^t.  That  his  children 
thought  as  much  of  his  wife  aa  tiiey  ever  did 
of  their  mother.  *Ti»  day  before  the  night 
of  tiie  alleged  offense,  Z  vrent  down  hi  Lincoln 
county.  As  1  returned  home  that  nisht, 
through  Eolia,  I  stoRped  at  the  drug  stwe 
and  got  a  bottle  of  whisky,  l^ere  was  no* 
body  at  the  store.  When  I  got  home  every- 
body waa  asleep.  The  front  door  was  locked, 
and,  as  is  my  custom,  I  went  around  to  the 
window  and  knocked  on  tbe  window.  My 
little  daughter  came  to  the  door  and  let  me 
in.  I  asked  where  her  mother  was.  Th^ 
said  she  and  Oney  were  at  the  itore,  I  told 
than  I  was  going  down  there,  and  they  could 
go  along  too^  It  they  wanted  to.  Thej  got 
ready,  and  we  got  on  my  horse,  vrtilcb  was 
hitched  at  the  foicer-Frankle  on  my  lap  In 
front  of  me,  and  HatUe  on  behind.  We  bad 
not  gime  far  until  I  got  sl<k,  and  then  turned 
around  and  went  back  to  tbe  house.  I  helped 
Frankle  down,  and  Hattie  slid  down.  They 
both  went  into  the  hous^  and  I  took  tiie  sad- 
dle and  bridle  off  my  horse  and  tied  him  In 
the  yard  wKh  a  rope.  X  waa  aide  and  threw 
up  before  I  got  Into  the  bonse.  When  I  got 
Into  the  house  I  pulled  my  shoes  off,  and 
went  to  bed  with  my  clo^s  oq.  Frankle 
and  my  Uttie  daughter  awote  me  tor  break- 
fast, and  I  told  them  I  was  side  and  did  not 
want  any.  Xn  the  meantime  my  little  daugh- 
ter FranUe  came  In  and  told  me  Mr.  Hatdln 
and  Mr.  Yeager  were  there  to  arrest  me. 
After  a  short  time  Mr.  Yeager  came  to  tbe 
window,  and  X  asked  him  to  come  In.  He 
said  he  wanted  to  aee  me.  We  talked  quite 
a  bit,  and  I  told  him  what  my  little  daughter 
said,  and  aaked  him  If  he  had  a  warrant  He 
said  'Yes.'  He  did  not  tell  me  what  It  was 
for,  nor  wouldn't  tell  me.  I  asked  him  to 
come  in,  but  be  would  not  come  in,  and  then 
Hardin  came  up,  and  I  said  I  did  not  want 
him  to  come  in.  He  then  left  and  went  out 
into  the  road.  I  then  went  to  the  front  door 
and  opened  It  and  saw  some  thirty  men  out 
tiiere.  I  picked  vpaSZ  rifle  In  my  band,  and 
walked  out  there  In  my  sock  feat  Somebody 
bellowed  for  me  to  throw  up  my  bands,  and 
a  Mr.  Brown  jumped  off  a  wagon  and  got  a 
pistol  and  shot  at  me.  Nobody  had  read  a 
warrant  to  me,  nor  told  me  what  they  want- 
ed. I  had  never  made  any  demonstration 
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with  my  rifle.  Was  jost  holding  It  on  my 
arm.  I  bad  a  talk  with  Squire  Smith,  and 
told  him  I  wotild  go  with  blm,  and  asked  him 
what  the  charge  was,  and  he  said  he  woold- 
tell  me  after  he  got  to  Bolla.  The  crowd 
was  excited,  and  running  up  and  down,  and 
riding  on  horses,  and  numlng  after  guns  and 
jflBtaiM.  Len  Blbh  walked  over  and  told  me, 
'You  get  away  from  here,  and  do  it  qoick.' 
I  put  on  my  shoes,  and  my  wife  laced  them 
up,  while  I  stood  facing  the  crowd.  She  then 
saddled  my  horse,  and  my  brother-in-law  rode 
up  and  told  me  to  get  on  that  horse  and  go 
with  him.  I  rode  a  mile  and  a  half  before 
I  ever  knew  what  was  n[>.  I  met  Hattle 
HoiAUns  and  her  husband  on  the  2d  day  of 
November  about  one  mile  and  a  half  from 
Sllex.  and  went  with  them  down  into  South- 
east Missouri."  Recurring  to  the  nlgbt  of 
October  etli,  witness  testified  that  be  never 
did  have  sexual  Intercourse  with  Hattle  Hop- 
kins; that  he  never  did  have  a  pair  of  brass 
"knuf^**  Witness  further  stated:  That  on 
the  morning  of  the  8th  of  October,  1898,  he 
met  his  father,  William  H.  Huff,  and  had  on 
the  same  clothes  that  be  left  home  with. 
"Sl^t  In  my  clotlies,  pants  and  all."  Had  on 
the  same  overshlrt  and  same  undershirt  that 
he  had  on  on  the  night  of  October  6th,  when 
the  oBeoBe  la  said  to  have  occurred.  Did  not 
have  a  change  of  undershirt  till  he  sent  by 
his  aunt  and  bought  a  new  shirt  In  order  to 
change.  He  showed  his  clothes  to  bis  father, 
and  he  fficamlned  them.  That  he  met  Hop- 
kins and  Hattle,  who  were  In  a  vagcm,  about 
a  mile  and  a  qnarter  to  a  mile  and  a  half 
(rwu  SUex,  about  half  past  8  i^dock,  "wb«i 
we  met  They  said  they  had  come  from 
Grandma  Huff's  old  place."  That  witness 
got  In  wagon  and  drove,  and  Hattle  and  Hop- 
Una  got  In  and  lay  down  m  the  bed  and 
covered  ig;)  In  the  bade  end  of  the  wagon. 
That  he  drove  the  other  aide  of  Troy  and 
stopped,  and,  after  potting  the  wagon  sheet 
on,  drove  that  nl^t  two  miles  the  oilier  side 
of  -Wilgfat  stopped,  camped  a  couple  of  hours, 
and  fed.  Next  day  crossed  river  at  Washing- 
ton, and  next  TTncle  Bart  left  them,  after 
Uiey  crossed  the  river.  TJntn  Undo  Bart 
left  he  and  witness  slept  undor  the  wagon, 
and  Hattle  and  Wm  In  the  wagon,  In  which 
were  two  feather  beds;  but  utter  Bart  left 
Hf^fclns  and  Rattie  al^t  In  ^oA  part  of 
wagon,  and  witness  In  front  part  Landed 
at  Wlllard  21st  of  November.  Wife  of  wit- 
ness came  to  him  at  Gnba,  17th  or  ISth  of 
November,  1808,  whMi  dtfendant  and  Hosddns 
and  Hattle  were  at  Wniard.  Landed  hi  Sa- 
lem 22d  December,  having  left  Wlllard  2 
days  before  that  Defendant  rented  a  honee 
that  evening,  and  they  all  (Hiqiklni,  Hattie, 
and  defendant  and  wife)  moved  Into  It  the 
next  morning,  and  remained'  there  nntn  de- 
fendant was  arrested  on  the  8th  day  of  Jan- 
naiy.  1860. 

Winiam  H.  Hnfl,  father  of  defendant  tee- 
tlfled:  "I  saw  my  son  the  second  momlog 
after  the  night  of  the  alleged  offense,  and 


examined  his  dothes,  and  found  no  stain  or 
anytliing.  I  examined  his  drawls,  nnder^ 
shut,  and  overshlrt" 

Prosecutrix,  being  recalled,  denied  ever 
having  any  conversation  with  GoL  B.  H.  Noi^ 
ton.  of  Troy,  Mo.;  then  confessed  to  having 
a  conversation  with  him,  and  denied  that  she 
told  him  that  "he  did  not  ravish  her,"  but 
testified  that  she  did  tdl  CoL  Norton  thst 
defendant  did  ravish  her. 

Mrs.  Patterson  testified:  That  she  lived 
Just  one  block  south  of  defendant's  hooae. 
That  she  beatd  a  peculiar  noise,  like  chil- 
dren screaming,  on  the  night  the  offoiae  le 
charged  to  have  been  committed.  It  was  bc^ 
twe^  9  and  10  o'dock. 

America  Dewey,  a  negreas.  testified:  Sbe 
lived  Just  north  of  the  Huff  house.  In  the 
next  bloi^  That  about  10  o'dock  of  the 
night  In  queatlon  she  beard  a  child  scream- 
ing. She  went  out  to  the  fence,  and  beard 
the  Uttle  child  say,  "Oh,  papa,  don't  do  that 
Papa,  don't"  And  then  she  heard  another 
scream,  and  then  ahe  heard  low  talking  that 
sbe  could  not  understand.  In  the  Huff  house, 
and  did  not  hear  anytblng  else,  but  she  gave 
no  alarm  and  made  no  farther  inquiry. 

When  Ben  Wlllard  was  condndlng  his  tes- 
timony, and  on  cross-examination,  this  ques- 
tion was  asked  him  by  the  state,  and  this 
answer  given:  "Q.  Didn't  yon.  Just  about 
the  time  th^  started  off,  and  yon  came  up 
and  bade  Bud  good-by,  didn't  yon  aigr: 
'Oood-by.  If  you  need  me,  let  me  know, 
and  by  GodI  I  will  come  op  and  hdp  yon 
oot'-^here  In  January  ct  1880  At  Onba,  If  is- 
aoturt  in  the  presence  of  iSx.  Hopke?  A.  Noi 
air.'*  The  evident  purpose  oC  this  question 
was  to'  break  down  Wlllard's  testimony.  « 
dse  to  nentrallae  Its  damaging  and  damning 
effect;  and  ao  Hopke  was  a^n  Inonght  tor^ 
ward,  and  then  was  asted  tills  qnestioik: 
"Q.  I  win  ask  you  If,  about  the  time  yon 
were  leaving  Oaba,  if  Mr.  wniard  did  not 
CMno  op  to  Huff,  dose,  and  say:  *Oood-by. 
If  yon  need  me,  let  me  know,  and  1^  Oodt 
I  will  fadp  yon  aatr*  A.  Tee.  elr;  some- 
thing to  that  extent  It  was  when  we  were 
gtring  In  to  dinner.  Dinner  was  ready.  We 
were  tat  the  hoteL  *  •  •  Q.  DM  he  say 
that?  A.  I  don't  know  about  the  *aood-by.' 
but  It  was  to  that  extent  Q.  Leavhig  out 
■Oood-by,' did  he  say  the  other  part?  •  •  • 
A.  As  wdl  an  I  remember,  words  to  that  ex- 
tent" On  objection  being  agatai  raised  by 
defendant  and  on  wttnesa  bebic  reminded 
by  toe  court  that  tiie  answer  must  be  *Te8*' 
or  '*No."  he  said.  **I  wiU  say  yea."  And  this 
answsr  was  made  notwithstanding  H<q;ike 
subsequently  admitted  that  WlUard  and  Huff 
talked  In  audi  a  low  tone  that  he  "couldn't 
hear  only  once  in  a  while."  But  It  la  wholly 
immaterial  whether  WlUard  made  nee  t> 
Huff  of  the  words  mentioned  or  not  If  be 
did.  and  he  heard  Hopkins  and  Hattle  make 
the  remarks  he  had  testified  to,  then  the 
language  he  used  to  Huff  was  only  andb 
(barring,  perhaps,  expletives)  aa  any  hooeat 
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generons  hearted  man  might  utter  to  one 
whom  be  beUeretf  to  be  foully  assailed.  Be* 
caiue  one  man  tella  another  who  Is  tn  die- 
tren.  "I  vUl  help  yon  oat,"  is  no  indication 
of  dUhoneet  help,  and  will  arooae  no  sn«- 
pidini  of  Intentional  wrong,  In  a  baart  that 
tieata  with  himeM  tmpnliea.  Tbt  anestions 
and  answers  mentioned  were  therefore  ob- 
noxious to  the  objections  made  to  than  hy 
defendant's  conns^  snd  those  objectlims 
should  hftTe  prevailed. 

I  have  tiins  glren  the  substance  of  the  erS- 
dence.  except  some  minor  portions  which  wlU 
be  mentioned  and  discussed  hereafter.  Bead- 
ing oT«r  the  endoue  as  above  set  down.  It 
will  readll7  be  noticed  In  what  a  variety 
of  ways  the  proeecntrlz  was  contradicted. 
She  evldmtly  nmi  Intuitive^  knew  when  she 
went  im  the  stand,  or  dse  had  been  care- 
fully InfiHrmed  prior  thereto^  tiiat  It  would 
present  a  bad  appearance  should  it  become 
known  that  on  the  next  day  after  bw  mar^ 
riage,  at  the  old  Hull  h<»nestead,  wh«e  the 
nuptial  ceremony  was  performed  and  the  c^- 
thalamlum  sung,  she  and  her  husband  went 
with  .Nykirk  "to  meet  Bod,"  her  erstwhile 
ravisher,  and  did  meet  him,  only  8%  miles 
from  the  point  of  starting^  and  thence  Jour^ 
ueyed  on,  sleeping  with  him  in  tlie  same 
wagon  and  under  tlie  same  wagon  slieet,  for 
weekh  and  weeks  together;  and  so  she  en- 
deavored to  ctmceal  the  point  where  the 
lueetiiv  occurred  by  saying  of  that  point  that 
It  was  "this  side  of  Ouba";  that  "It  was 
close  to  Ouba"i  that  "1  don't  know  where 
we  met  them.  I  don't  know  where  the  coun- 
ty line  was,*'— and  Anally  winding  up  by 
isayJng  that  it  was  more  than  two  days'  drive. 
These  statements  were  dlrectiy  opposed  by 
the  testimony  of  Kylcirk,  Bart  Huff,  and  de- 
fendant iJid  tiiat  the  state's  attorney  ap- 
preidated  the  posltim  el  prosecutrix,  and  Its 
liablUty  to  excite  unfavorable  conunent.  be- 
cause of  meeting  defendant  and  journeying 
with  him  in  ttie  wagon  to  the  point  ultimate- 
ly reached,  is  palpably  shown  by  the  follow- 
ing qaestion  propounded  by  that  official  to 
prosecutrix,  and  her  answer  to  It:  Q.  I  will 
ask  you  why,  after  Bud  Huff  came  there, 
that  you  went  along  in  the  same  company 
with  him  to  Salem.  Well,  because  I 
didn't  have  no  way  to  get  back.  Didn't  have 
no  money  to  go  back  on.  and  couldn't  go 
back."  Inasmuch  as  It  had  been  shown  by 
several  witnesses  that  it  was  only  7  miles 
from  the  old  Huff  homestead  to  Sllex,  and 
that  Bud  HufC  had  Joined  Hopkins  and  Hat- 
tie  only  IH  miles  from  Sllex,  the  false  and  de- 
ceptive character  of  the  answer  given  Is  on- 
ly too  apparent.  No  money  was  required  to 
travel  8^  miles.  Besides,  by  a  former  pox^ 
tion  of  Hattie's  testimony  it  was  shown  that, 
upon  defendant's  being  arrested,  Hattie  and 
Hopkins  found  no  difficulty  in  making  their 
way  back  home  in  the  same  wagon  they 
went  out  in.  And,  more  than  all  that,  Ny- 
kirk, who  wcompanied  Hopkins  and  Hattie 
from  the  old  Huff  homestead  until  they  met 


defendant,  and  whose  testimony  on  the  point 
Is  undisputed,  says,  "I  went  with  them  to 
meet  Bud."  So  that  Hattie  im  the  momlnv 
she  started  knew  she  was  going  to  nwet 
Bud  Huff.  And  the  further  thoui^  sog- 
gests  Itself  that,  If  Hattie  oould  write  and 
maO  a  letter  to  Hopke  on  the  next  day  utter 
reaching  SiOem,  «he  could  easily  have  parted 
company  with  defendant  at  an  eariler  polod 
by  malUng  a  similar  lettw  at  Knob  View, 
Ouba,  or  othw  point,  to  Hopke,  of  dtfend- 
ant's  whmaboDts;  or  at  any  point  »  the 
road  she  had  but  to  direct  attention  to  de- 
fendant as  an  escaped  felon,  and  his  anest 
would  have  been  accomplished.  The  only 
reason  whldi  can  be  given  why  die  did  not 
sooner  cause  the  arrest  of  her  xavUhor, 
"while  she  was  tn  the  way  with  him,"  Is  ft 
reasm  strongly  conflnnatoty  at  Wlllard's  tes- 
tinuny.  Finding  she  could  not  extort  numey 
from  him,  she  res<dved  on  reaching  Salem  te 
nse  the  alternative,  and  occordini^  wrote 
Kof/ke,  And  such  arrest  certainly  went  to 
further  the  scheme  which  she  and  Oney  had 
long  entertained,  and  which  at  one  time  led 
them  to  plan  the  mnrdw  of  thdr  stepfather 
by  shooting  him,  and  which  murder  was  only 
prerented,  as  she  confessed  to  the  Misses 
Sitton,  by  littie  Frankie  coming  Into  the 
room.  Not  Mkly  was  the  j^oaeeotrlz^  testi- 
mony opposed  as  Just  velatod.  and  In  the 
different  and  vaxious  ways  herstbfOie  set 
forth,  but  portions  her  own  testimony  are 
self-contradictory.  Thus  die  stated  that  de- 
fendant "tore  my  underclothes  (A  me  at  the 
bam  before  he  threw  me  down,"  and  yet  on 
cross-examination  she  stated  that  he  did  not 
uke  tbem  off  at  the  bom:  tliat  at  tlie  bom 
he  tan  than  down  the  dde  and  In  front,— 
across  the  front,— bvt  did  not  take  them  alt 
there,  but  thdt  hhe  wrae  them  back  upstairs; 
and  stiU,  In  her  examlnatiMi  in  chief,  whes 
testifying  as  to  what  transpired  at  the  honas^ 
when  In  half  on  bonr  defendant  want  up- 
stairs, that  "when  he  threw  me  down  he 
forced  my  legs  apart,  and  got  off  aU  but  mie 
foot."  etc  Now,  if  the  undergormoits  were 
as  thoroughly  torn  as  she  says  th^  were 
down  at  the  bam,  so  as  to  constitute  no  ob- 
stroctiOT  to  defendant's  snccessfnl  efforts 
down  thwe,  then  there  was  no  call  whatever 
to  get  her  "undergormoito  off  all  but  one 
foot"  when  he  made  his  second  endeav<»  at 
the  bouse.  There  are  also  elsewhere  In  her 
story  Impossibilities  and  improbabilities  too 
gross  for  belief,  to  wit,  that  with  pistol  tn 
hand  be  forced  her  to  get  up  on  the  horse, 
and  then  afterwards  he  got  up.  Now,  as 
any  horseman  knows,  he  could  not,  in  mount- 
ing the  horse,  throw  hla  leg  across  the  saddle 
while  another  person  sat  sideways  on  the 
horse  behind  the  saddle,  unless  such  person 
were  to  sit  away  back  on  the  horse's  crupper; 
but  thus  sitting  back  shows  a  wUllngneas 
for  the  rider  to  moont,-4omethlng  which 
prosecutrix  denies.  And  It  Is  highly  I^^)rob- 
able,  if  not  Impossible,  tiiat  defendant  could 
have  held  his  littie  daughter  in  hla  anas  he- 
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fore  him  on  the  horse,  ffnided  the  horse,  and 
stlU  with  his  left  hand  have  reached  back, 
juhl  so  gripped  the  left  leg  of  prosecutrix, 
who  sat  BldewaTS  on  the  horse,  as  to  bold 
h^r  unwillingly  on  the  hone,  as  she  states 
he  did.  Again,  prosecutrix  asserts  that 
when  defendant  came  home  that  night,  and 
his  little  daughter  went  and  let  him  In,  he 
told  them  to  get  on  their  clothes;  that  he 
was  going  down  to  the  store  at  EoUa,  and 
they  had  got  to  go  with  him;  that  he  was 
going  there  to  kill  prosecutrix's  sister  and 
mother;  and  that  he  bad  prerlously  come 
by  the  store  for  that  purpose,  but  they  were 
not  there.  This  statement  Is  too  Improbable 
for  rational  human  belief.  It  is  contrary  to 
me  «xperl^ce  of  common  life.  Xo  motive 
or  reason  can  be  assigned  for  such  a  threat 
by  defendant  Besides,  It  is  denied  both  by 
Frankle  and  her  father.  Uoreover,  evidence 
Af  such  a  threat  on  part  of  defendant  was 
wholly  foreign  to  the  case  and  charge  then 
being  tried,  shed  no  light  on  the  then  pend- 
ing accusation,  and  should  have  been  prompt- 
ly deluded  by  the  court  of  its  own  motion. 
The  evident  purpMe  of  the  Introduction  of 
such  threat  In  evidence  was  simply  and  only 
to  prejudice  the  Jury  against  defendant  An- 
other statement  made  by  prosecutrix— that 
defendant  was  so  lost  to  all  sense  of  decency 
and  shame  as  to  ravish  her  In  a  thlckly- 
peo^ed  Tillage,  and  next  door  to  an  inhabit- 
ed bouse,  while  she  was  screaming,  and  In 
tbe  presence  and  amid  the  Readings  of  his 
little  daughter-^  sometliing  requiring  far 
more  than  ordinary  credulity  to  believe. 

After  a  tluwougbly  car^id  examination  In 
this  case.  I  am  abundantly  satisfied  that  the 
IMVsecutriz  has  been  plainly  and  clearly  Im* 
peached,— Impeached  botb  by  disproving  tbe 
facts  stated  by  her,  and  also  1^  i;ffoof  that 
she  has  made  statements  ont  of  conrt  eon- 
trsry  to  wbat  she  has  testified  to  at  the  trial 
(1  Oreenl.  Br.  [14tik  Dd.]  H  461,  46^),  as  well 
as  by  the  Intrinsic  ImivotMiblUty  of  some  of 
her  statements,  snd  the  evident  evasiveness 
and  falsity  ot  others.  And  no  conviction 
based  (HI  conclusively  impeached  testimony 
ahoold  be  permitted  to  stand,  when  called 
In  question  in  an  appellate  conrt  People  t. 
Lyons,  61  Mich.  216,  16  N.  W.  880.  Testi- 
mony completely  Impeached  Is  no  testimony 
at  all,  and  rests  on  the  same  basis.  In  legal 
contemplation,  as  though  no  testimony  had 
been  Introduced;  and,  vrtien  such  a  case  oc- 
curs, reli^  will  be  granted  by  this  court 
State  T.  Pac^wood,  26  Mo.  840;  State  v. 
Primm,  98  Mo.,  loc.  dt  878.  U  a  W.  732, 
and  cases  cited.  And  the  force  and  effect  of 
the  impeachment  accomplished  aa  aforesaid 
is  not  at  all  alwted  or  diminished  by  the  tes- 
timony of  the  physicians  who  examined 
prosecutrix,  alnce  they  could  only  speak  of 
the  congested  condition  of  her  genitals  and 
ct  tiie  ftbswce  of  tbe  hymen.  Nrither  tme 
of  them  would  say  that  a  rape  had  been 
committed  oa  inosecntrix.  Indeed,  one  itt 
them  said  he  would  not  say  a  rape  had  been 


perpetrated  on  her  unless  he  had  seen  it 
And  relative  to  the  testimony  of  Mrs.  Patter- 
son and  tbe  negress,  Dewey,  they  testify  to 
no  aime  having  been  oommltted;  and  their 
testimony.  If  true,  as  to  the  night  they  speak 
to,  Is  entirely  consistent  with  the  Idea,  that 
three  children  (the  oldest  only  12),  left  In  the 
house  by  themselves  at  night  might  In  the 
absence  of  their  father  and  older  sisters,  in- 
duce In  outcries,  which  ceased  on  the  return 
of  those  who  bad  left  For  the  reasons 
aforesaid,  the  Judgment  should  be  reversed 
and  defendant  discharged. 

There  are  oth»-  points,  however.  In  this 
record  which  seem  to  demand  attention.  I 
refer  now  to  the  legal  curio  before  noted  and 
quoted.  Such  testimony,  so  called,  was  most 
flagrant  hearsay.  The  words  "retansenting 
the  defendant**  were'  but  the  statement  ot  a 
legal  conclusion,  and,  of  course,  notttravers- 
able.  Who  was  it  that  represented  tbe  de- 
fendant? Certainly  tbe  latter  was  oitltled 
to  know  who  It  was  that  assumed  to  epeak 
for  him.  But  even  had  tbe  party  been  nam- 
ed, and  even  had  he  stated  to  prosecutrix 
that  he  did  represent  the  defendant  still  such 
statement  though  repeated  by  prosecutrix 
when  tesUi^ng,  would  be  n<me  the  less  and 
nevertfaet«BS  flat  hearsay,  since  It  would  be 
the  sworn  statement  of  an  unsworn  state* 
ment  Whart  Or.  Bv.'^th  Ed.)  |  223;  1 
Whart  Ev.  (3d  Od.)  ff  172.  178.  Wharton 
says:  "By  the  general  rule  of  law,  nothing 
that  Is  said  by  any  peraon  can  be  used  as 
evidence  between  contending  parties  unless 
It  Is  delivered  aptm  oath  In  the  presence  of 
those  partlea.  •  *  *  If  material  witnoaacs 
happen  to  die  befwe  Hie  trial,  tbe  persoa 
whose  cause  they  would  have  established 
may  fail  in  tbe  suit  But  altbon^  all  tbe 
bishops  on  tiie  bench  should  be  ready  to 
swear  to  wbat  they  b»rd  those  wItnessM 
declare,  and  add  Oielr  own  Im^Idt  belief  of 
the  truth  of  the  dedaratlons,  the  evidence 
would  not  be  received.  *  *  *  A.,  a  wlt- 
nesa  not  produced  on  trial,  says  be  saw  B.  do 
a  particular  thing.  O.,  a  wttneas  ^odoced 
oa  trial,  says  he  beard  A.  say  tiiat  be  saw  B. 
do  this  thing.  A.  is  really  the  witness,  yet 
be  Is  not  reeponslble  for  wbat  be  says.  He 
is  not  scd^ected  to  tlie  probe  ot  a  cross-ex- 
amination. He  Is  not  Indictable  tor  perjury. 
No  recourse  can  be  bad  to  bim  to  make  him. 
wdtnarily.  liable,  ^tber  dviUy  or  criminally, 
for  an  error.  Bnt  the  rule  that  a  party  put 
on  trial  Is  entitled  to  have  bis  case  tried  on 
tbe  evWenoe  of  responsible  witnesses  Is  es- 
soitial  to  tbe  fair  determination  of  tbe  Issue 
in  litigation.  In  many  ot  onr  constitirtions 
we  find  one  aspect  of  this  rule  given  In  tbe 
nuudm  that  a  party  accosed  baa  a  right  to 
meet  tbe  witnesses  against  bfm  face  to  tace. 
To  dispense  with  these  witnesses,  and  per- 
mit tb^r  testimony  to  be  tfven  by  those  who 
claim  to  have  beard  such  witnesses  speak, 
would  be  to  evade  tbls  Important  sanction, 
and  to  put  a  party  on  trial  on  evidence  whose 
fiklslty  he  would  be  precluded  from  ettber  de- 
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tectlng  or  ponlthing.  Heanar.  lioreTer,  In 
ItB  legal  aense,  la  not  confined  to  that  whldi 
la  aald.  Men  ma^  ezpreaa  thenuelTea  by 
ctKiduct  aa  well  aa  by  words,  and  to  r^eat 
"wtaftt  Oiey  aald  by  worda  la  no  more  hearsay 
than  to  repeat  "what  they  said  by  condncL" 
Greenleaf  aaya:  "The  law  requires  •  *  • 
the  testimony  at  those  who  can  speak  from 
their  own  peraonal  knowledge.  *  *  *  It 
Is  requisite  that,  whatever  facta  the  witiieas 
may  speak  to,  he  should  be  confined  to  those 
lying  in  fala  own  knowledge, — ^whether  they 
be  things  said  or  done, — and  ahonld  not  tea- 
tlfy  from  information  given  by  others,  how- 
ever worthy  of  credit  they  may  be.  For  It 
la  found  Indispensable,  aa  a  test  of  truth,  and 
to  the  pToget  administration  of  justice,  tlut 
every  Uvlng  wltnesa  should,  If  possible,  be 
subjected  to  the  ordeal  of  a  croea-examlna- 
tion,  that  It  may  appear  what  were  his  pow- 
ers of  perception,  his  <vportnnltiea  for  obser- 
vation, hla  attentlveness  In  observing,  the 
strength  of  his  reeolleetlon,  and  hla  disposi- 
tion to  speak  the  truth."  1  Greenl.  Br.  (14tb 
Ed.)  I  08.  Here  the  Incognitos  (provided,  al- 
ways, there  were  any  anch  perstm)  must  have 
r^reaented  to  prosecntrlx  that  he  was  repre- 
sentlng  defendant,  which  testimony,  to  dig-  | 
nlfy  It  1^  any  such  appellation,  falls  under  > 
the  condemnation  of  the  authorities  above 
quoted.  And  It  was  not  at  all  necessary,  aa 
has  been  suggested  by  the  prosecuting  attor- 
ney, for  defendant  to  enter  a  "denial  of  the 
statement  that  the  party  was  representing 
defendant"  Orlmlnal  causes  are  not  ordi- 
narily conducted  In  tbla  way.  In  State  v. 
Rothsdilld.  6S  Mo.  62,  tills  case  was  present- 
ed: On  the  trial  of  a  olmlnal  case  a  witness 
for  the  prosecution  testified  tiut  he  had  been 
Induced  to  leave  the  state,  and  had  received  , 
money  for  that  purpose.  The  evidence  fall-  ; 
fd  to  connect  the  defendant  with  the  trans- 
action. But  the  judge  and  the  proaecnttng 
attorney  Inatltuted  an  Inquiry  for  the  pnr- 
pose  of  showing  by  the  witness  that  the  par* 
tiea  Implicated  were  certain  officers  of  the 
law.  The  defendant  having  Interposed  fre- 
quent objectlona  to  the  prosecution  of  this 
Inquiry,  the  Judge  remarked  In  the  presence 
of  the  jury:  "If  the  defendant  Is  not  connect- 
ed with  It  It  can  be  withdrawn  from  the  jucy 
by  Instruction."  But  the  evidence  waa  not 
ao  withdrawn.  Held,  that  the  conduct  of  the 
court  was  error,  requiring  tiie  reveraal  of  the 
Judgment  In  State  v.  Jaeger,  66  Mo.  ItS, 
Mrs,  Wahl  waa  allowed,  against  the  obJec- 
tlm  of  defendant  to  testify  In  regard  to  hla 
wife  having  called  on  her  the  morning  follow- 
ing the  alleged  assault  and.  In  the  absence 
of  defendant  making  proposals  to  have  "the 
Matter  hushed  up."  And  the  nonadmlssibll- 
Ity  of  such  so-called  "evidence"  was  there 
sharply  animadverted  upon.  See,  alao.  State 
V.  Patrick,  107  Mo.  U7, 17  8.  W.  666;  Marvin 
Schilling.  8  Mich.  867.  In  concluding  his 
ruling  on  the  point  In  the  ease  at  bar  the 
learned  judge  remarked:  "Unless  It  should 
appear  that  aucb  peraon  did  represent  the 


defendant  the  evidence  would  be  stricken 
ont"  But  the  evidence  waa  not  atrlcken  out, 
and  80  the  jnry  properly  and  not  unnaturally 
Inferred  that  It  was  competent  evidence,  and 
that  defendant  waa  trying  to  suborn  prose- 
cntrlx to  swear  fala^,  or  to  Induce  her  to 
leave  the  country  and  not  appear  ag^inat 
him.  See  Bothacblld'a  Oaae,  anpra.  And,  al- 
though the  objections  of  defendant  were  gen- 
eral, yet  the  evidence  being  of  no  account 
such  general  objections  were  good.  State  v. 
M^era,  90  Mo.  107,  12  R  W.  516,  and  aub- 
sequent  caaes. 

In  the  midst  of  the  trial  the  prosecuting 
attorney  offered  Id  evidence  the  fcdlowlng- 
paper,  to  wit  a  subpoena  In  usual  form.  In 
the  case  of  the  State  v.  Wm.  Huff,  Issued  by 
the  clerk  of  l^e  Flke  circuit  court  to  Ona 
Koit  Fadle  Kent  and  William  Kent  ThJs 
writ  bears  date  June  S,  180^  and  requires  tiie 
parties  named  to  appear  before  tbat  court  oa 
June  26,  1808.  Fadle  Kent's  name  waa  in- 
dorsed on  the  Indictment  as  a  witness.  On 
that  subpoena  wws  made  the  following  re- 
turn: "Return.  I  hereby  certify  that  I  serv- 
ed the  within  writ  In  the  county  of  Calhoun^ 
the  27th  day  of  June,  1800,  by  re^ng  to 
Ona  Kent  Fadle  Kent  William  Kent  O.  E. 
Clowera,  Spec.  Dq>u^."  At  the  same  time 
the  prosecuting  attorney  oftered  also  In  evi- 
dence an  attachment  lasned  in  the  rame  cause- 
and  by  the  aame  court  for  Fadle  Kent, 
dated  Auguat  14,  1800,  for  a  contempt  In 
failing  to  appear  and  testier*  etc.,  and  stat- 
ing that  he  had  been  summoned  on  the  part 
of  the  state.  Thla  writ  was  directed  to  the 
Edieriff  of  Pike  county,  and  bad  Indorsed  on 
It  the  following  return:  "Betum.  Served 
the  within  writ  1^  making  due  and  diligent 
search  In  Pike  and  Ijlnc<^  counties,  and  not 
being  able  to  find  the  wltidn-named  witness. 
AIL  done  this  16th  day  of  Auguat  1800.  H. 
M.  Hoi^,  Sheriff  of  Pike  County,  by  R.  T. 
Hopke,  Deputy."  When  these  papena  were 
Introduced  In  evidence  the  court  on  admlt- 
Ing  them,  remarked:  "The  writ  Is  admissi- 
ble simply  on  one  polnt,--aa  showing  the 
effort  upon  the  stote  to  produce  the  witness." 
And  the  prosecuting  attorney  hat  remarked 
In  bis  brief:  "Plaintiff  offered  In  evldence- 
snlqKena  and  writ  of  attachment  for  Fadio 
Kent  12  year  old  brother  of  prosecuting  wit- 
ness, showing  that  Fadle  was  duly  aerved 
with  subpoena,  but  could  not  be  found  with 
attachment"  It  seems  a  singuhu  statement 
Indeed,  to  make,  that  "Fadle  was  duly  served 
with  aubpcena."  The  opbtlon  has  generally 
prevailed  that  the  process  of  any  court  wa» 
valueless  and  void  when  served  outside  of  the 
state  In  which  process  Issued.  Stote  v.  But- 
ler. 07  Mo.  60;  Wilson  v.  Ballroad  Go.,  108 
Mo.  688,  18  S.  W.  286^  and  cases  dted;  Mur* 
free.  Sher.  Sf  114a,  819.  And  mere  notice, 
not  according  to  law,  la  no  notice  at  alL 
Wilson's  Case,  108  Ma,  lo&  dt  50%  IB  S.  W. 
286;  Murfree,  Sher.  |  840.  Ton  will  observe 
that  this  retom  on  the  aubpcena  does  not 
mention  any  state  in  which  the  aervlce  waa 
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bad,  but  it  does  say  It  was  served  In  "Cal- 
houn county."  As  judicial  notice  will  be 
taken  of  tbe  fact  that  we  haTe  no  sacli 
county  In  this  state,  we  most  presome  that 
service  was  had  either  In  Arkansas  or  in 
some  other  state;  and  this,  under  the  authori- 
ties, renders  sndi  service  of  the  subpoena  a 
nullity.  And  you  will  also  observe  that  the 
service  Is  made  by  "Spec,  Deputy,"  In  his 
own  name,  which,  had  tbe  service  been  other- 
wise good,  would  have  made  It  bad.  Mur- 
tree,  Sber.  |§  843, 856.  Tbe  Invalidity  of  such 
a  return  has  been  thus  held  In  this  state. 
This  being  the  case,  no  attachment  was  au- 
thorised to  Issue.  But  look  at  the  return  of 
service  on  tbe  attachment  The  writ  of  at- 
tachment dated  August  nth  only  Issued  to 
tbe  sberltr  of  Pike  county;  and  yet  we  find 
the  sbericr  of  that  county  on  the  16th  day  of 
August,  the  very  day  the  trial  began,  not 
only  making  "due  and  diligent  search"  In 
his  own  county,  but  on  tbe  very  same  day 
he  extends  bis  Jurisdiction  and  makes  due  and 
diligent  search  In  Lincoln  county  also.  Pret- 
ty good  day's  work,  thatl  In  case  a  sub- 
poena Is  to  be  served,  it  Is  bdd  that  the 
sheriff  should  go  at  least  once  to  tbe  place 
of  residence  of  such  witness  to  seek  him; 
and.  If  be  cannot  And  the  witness,  appro- 
priate return  should  be  made,  setting  forth 
that  fact  Murfree.  Sher.  |  859.  And  the 
same  rule  holds  about  going  to  the  dwelling 
house  when  tbe  service  of  a  summons  Is  to 
be  made.  State  v.  Finn,  87  Uo.  SIO.  And  a 
fortiori  should  there  be  at  least  an  equal  par- 
ticularity used  In  stating  the  facts  In  the 
return  made  on  an  attachment  for  contempt 
in  failing  to  obey  a  subpoena.  But  why  was 
that  subpoena  sent  away  down  to  Calhoun 
county.  Ark.,  or  over  to  lUlnole.  and  service 
attempted  down  there?  I  must  confess  it 
has  to  me  very  much  the  appearance  of  at- 
tempting to  Imitate  the  "Great  Circumlocn- 
tlon  Office"  mentioned  by  Dickens;  that  ia, 
how  not  to  do  It  If  Fadie  Kent  et  al.  were 
taken  clear  down  to  Arkansas  or  over  Into 
Illinois,  Just  in  order  to  be  served,  in  order 
to  make  a  qfiow  of  great  diligence  to  summon 
Fadle  Kent,  and  then  make  a  great  exhibi- 
tion of  the  worthless  return  in  court  then 
that  matter,  taken  in  connection  with  ^e 
peculiar  return  made  on  the  writ  of  attach- 
ment certainly  has  a  very  suspicious  appear- 
ance. And  although,  under  our  rulings,  tbe 
state  cannot  be  compelled  to  place  certain 
witnesses  on  the  stand  whom  she  has  sum- 
moned, yet  having  a  witness,  as  in  this  case, 
necessarily  conversant  with  tbe  main  facts 
at  Issue,  and  falling  to  serve  him  with  pro- 
cess or  to  put  him  on  the  stand.  Is  certainly 
open  to  very  grave  observation  and  unfavora- 
ble inferences.  Henderson  v.  Henderson,  66 
Mo.  634;  Cass  Ca  v.  Qreene,  66  Mo.  488; 
Bump,  Fraud.  Oonv.  63,  and  cases  cited. 
And  this  Is  especially  the  case  In  clrcum- 
Btancea  such  as  here  present  themselves,  for 
"when  tbe  part  is  ovmcted  the  delusion  is 
broken,  and  tbe  Action  appears."  Baldwin 


r.  Whltcomb,  71  Mo.  loc  cit  650.  Here 
there  is  neither  showing  nor  pretense  In.  tbe 
return  that  tbe  sberlfF  ever  visited  the  res- 
idence of  Fadie  Kent's  mother,  nor  does  it 
appear  that  such  residence  in  FrairievOle  baa 
been  dianged;  so  that  tbe  <mly  diligence  dis- 
played by  the  sheriff  in  the  matter  baa  been 
by  writing  tbe  word  "diligent'  in  bis  zetam. 
But  more  than  that  W.  H.  Smith,  tbe 
**squire"  who  lived  in  Prairlevllle,  Pike  cmm- 
ty,  "right  opposite  to  defendant— across  tbe 
road  right  west  from  him."— when  asked  If 
he  bad  seen  Fadie  Kent  about  tbe  place,  and 
when,  answered,  "I  saw  blm  last  Sunday 
evenli^,  cm  horseback  with  bts  mother.** 
This  was  August  13th.  Strange  to  say,  tbls 
testimony  was  objected  to  by  defendant  and 
was  by  the  court  excluded.  But  the  conten- 
tion of  the  prosecuting  attorney,  thai  made, 
that  he  had  a  right  to  show  that  this  t>oy 
was  "with  tbe  defendant's  wife  on  Sunday, 
after  he  was  subpoenaed,"  la  without  siqtport 
as  the  boy  was  supposed  to  be  subpoenaed  on 
the  27th  of  Jtme,  1880.  The  court  should  not 
have  excluded  Smith's  testimony,  since  It 
strongly  tended  to  show  lack  of  diligence  in 
serving  the  witness  either  with  subpoena  or 
attachment  It  Is  unnecessary  to  say  wb»t 
tbe  proper  ruling  would  be,  and  what  the 
status  of  this  case,  had  the  subpcena  been 
served  by  a  proper  officer  within  tbe  limits 
of  bis  territorial  authority,  and  proper  re- 
turn of  such  service  been  indorsed  upon  the 
writ;  and  tbe  same  theory  controls  the  at- 
tachment Saying  that  Smith's  testimony 
should  not  have  beeai  excluded,  although  not 
objected  to  by  def^dant's  counsel,  la  only 
to  say  that  It  is  tbe  tl^t  and  dutf  of  the 
trial  court  to  see  that  tbe  facts  bearing  cm 
tbe  case  are  fully  develc^)ed.  no  matter  whom 
it  helps  or  whom  it  hurts.  State  v.  Pagela. 
82  Mo..  loc.  cit  310,  4  S.  W.  881.  Of  course, 
it  Is  not  intended  by  this  remark  that  coun- 
sel trying  a  cause  are  to  be  ousted  of  tbeir 
apEffoprtate  functions;  only  that  omtssloiis 
and  Inadvertencies  may,  when  necessary,  be 
supplied  and  corrected  by  the  court 

There  is  a  great  deal  of  trash  in  this  rec- 
ord.  A  friend  in  Ft  Smith,  W.  M.  O.  sab- 
stltutes  for  this  term  a  more  apt  bucolic  ex- 
IHWssion.  Thus  it  was  attempted  to  be  shown 
over  objections  of  defendant  by  tbe  prosecut- 
ing attorney  that  Bud  HufF  owned  tbe  wagon 
and  team  that  bore  Hattle  and  Hopkins 
away  from  the  old  Huff  homestead,  and 
finally  succeeded  In  showing  that  Bud  Huff 
did  own  one  of  the  four  horses  that  were 
along  with  the  outfit  This  testlmcKiy  was 
wholly  Irrelevant  since  Bud  Huff  waa  not 
accused  of  eloigning  the  witness,  and  the 
only  tendency  of  such  testimony  vras  to  mul- 
tiply the  Issues,  confuse  the  Jury,  and  preju- 
dice defendant  by  leading  It  to  be  supposed 
that  be  was  engaged  in  taking  away  an  im- 
portant witness.  Similar  Irrelevant  matter 
was  introduced  by  the  state  seeking  to  dia- 
cover  from  defendant  who  owned  the  Hrm 
that  was  sold,— he  m  hia  wife;  how  mnch 
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it  sold  for;  wbetber  his  wife  owned  tbe  drag 
■store  at  Eolla;  whether  she  had  not  mort> 
«ag8d  It  to  secure  the  fees  of  defendant's 
-counsel,  etc.  Over  the  objection  of  defend- 
AQt,  the  prosecuting  attorney  was  permitted 
to  ask  these  questions  and  to  receive  these 
-ontwera:  "Q.  I  will  ask  you  why  you  went 
to  Cnba,  In  Dent  county.  A.  I  was  made  to 
«o.  Q.  Who  made  you?  A.  Ha.  Q.  Who 
«ls^  If  anytwdy?  A.  Will  Hopkins  and  ma.** 
The  court  excluded  the  latter  portion  of  th^ 
answer,  as  to  who  made  her  go,  leaving  It 
stand  In  the  words,  "I  was  made  to  go." 
This  answer  Is  but  the  statement  of  a  legal 
•conclusion.  For  what  purpose  she  was  made 
to  go,  and  how  she  was  made  to  go,  were 
certainly  Important,  If  the  first  answer  was. 
But  at  all  events,  what  connection  had  de- 
fendant with  the  matter?  Equally  Incompe- 
tent was  the  question  asked  by  the  state, 
over  objection  of  defendant,  whether  prose- 
cutrix made  any  objection  In  June  to  being 
placed  under  bond  for  her  appearance  at 
court;  and  her  answer  that  she  "was  glad  It 
was  done,  and  wanted  It  done."  Being  ask- 
ed why  glad,  she  replied,  "Because  I  was 
afraid  to  leave  the  jalL"  How  giving  bond 
could  affect  her  fears  of  leaving  the  jail  is 
not  very  apparent  But  howevw  that  may 
be.  what  did  it  concern  defendant?  How  did 
it  touch  the  Issue  joined?  Defendant's  coun- 
sel, not  to  be  outdone  In  Irrdevancy,  also 
endeavored  to  show  that  prosecutrix  got 
drunk  ^en  at  Wlllard's,  fired  off  a  pistol,  and 
was  told  she  would  be  arrested,  etc.,  ad 
nauseam. 

As  to  the  instructions  given  by  the  court 
of  Itn  ovm  motion,  no  objection  can  be  made 
to  them  in  this  court  because  In  the  lower 
court  the  objection  to  such  Instructions 

was  as  to  "Instructions  numbered    of 

said  instmctlons  given,"  which,  of  course, 
amounts  to  nothing.  Nor  can  any  complaint 
be  heard  here  about  the  jury  not  being  In- 
structed on  certain  polnto,  since  there  was 
no  exception  saved  as  to  failure  to  Instruct 
etc.  Stefte  v.  Oantlln.'llS  Mo.  100,  23  S.  W. 
lOBl,  and  numerous  subsequent  cases.  For 
the  reasons  heretofore  given,  the  judgment 
will  be  reroMd,  and  the  defendant  dis- 
charged. 

OAMTT.  J.,  dissenting.  See  61  S.  W. 
1104.  BURGESS,  J.,  concurs  in  reversal  and 
discharge,  but  does  not  concur  In  sheriff's  re- 
turn having  to  show  he  visited  residence, 
«t&,  and  he  does  not  concur  In  th«  'legal 
cnrio^*  ezpreulon. 


8T.  LOUIS  S.  W.  RT.  00.  v.  HARPER. 
<Baprems  Ooort  of  Arkansas.  March  28. 1901.) 
OARRIKtS-^IBCTINa  PASSBNOBRS— 
DAUAQBa. 

1.  One  carelessly  entering  a  train,  which  he 
ahonld  have  known  did  not  stop  at  his  destlna- 
tlMk,  bnt  which  hs  hoped  would  stop  either 
<hen  or  near  divre,  and  who  has  a  ticket  to 


such  destination,  whldh  hs  offers  to  the  eoa- 
dactor.  Is  a  passenger,  within  Sand,  ft  H.  Die. 
I  6102,  proiiding  that  It  any  passengw  shaU 
refuse  to  pay  his  fare  the  condactor  may  put 
him  out  ot  the  ears  at  any  "usual  stopping 
place"  he  shall  select  and  is  entitled  to  dam- 
ages where  he  is  ejected  for  noiqtayment  of 
fare  at  a  place  other  than  a  usual  stopping 
place. 

2.  A  passenger  saflerlng  from  a  slight  fever 
was  ejected  from  a  train  a  mile  or  two  from  a 
station,  in  the  nighttime,  while  a  sllj^t  rain 
was  falling,  HelA,  that  a  judgment  for  $25 
was  not  excessive.  - 

Appeal  from  circuit  court  Golmnbla  coun- 
ty; Oharlea  W.  Smith.  Judge. 

Action  by  James  B.  Harper,  by  next  friend, 
against  the  St.  Louis  Southwestern  Railway 
Oompany.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

James  B.  Harper  got  on  the  "Oannon  Ball** 
pasaenger  train  on  defendant's  railroad  at 
McNeil  for  the  purpose  of  going  to  Mllner. 
another  station  on  def^ant's  road.  Mllner 
was  not  one  of  the  stations  at  which  that 
train  stopped,  and  whm  Harper  offered  a 
ticket  to  McNeil  he  was  Informed  of  thla 
fact  by  the  conductor,  and  told  tihat  he  must 
pay  16  cento  more,  and  go  on  to  Stephens; 
that  being  tti«  next  stopping  place  for  that 
train.  Harper  refused  to  pay,  and  was  tiiere- 
upon  ejected  from  the  train  at  a  point  about 
a  mile  and  a  half  from  the  station.  He 
brought  this  action  for  being  put  off  at  a 
place  other  ^an  a  usual  stopping  place  for 
trains.  There  was  a  verdict  In  favor  of 
plaintiff  for  tiSS,  but  the  court  required  a 
remittitur  of  flOO,  which  having  been  done, 
the  court  gave  judgment  for  the  remaining 
$25  and  coste  against  defendant  From  this 
judgment  defendant  appealed. 

Sam  H.  West  and  John  T.  Sifford,  tat  aj^ 

pellant 

RIDDTGK.  J.  (after  stating  the  facts). 
This  Is  an  action  for  damages  alleged  to  have 
been  caused  the  plaintiff  by  being  ejected 
from  one  of  defendant's  passenger  trains. 
Our  statute  provides  that  "if  any  passenger 
shall  refuse  to  pay  his  fare  or  toll,  it  shall 
be  lawful  for  the  conductor  of  the  train  and 
the  servants  of  the  corporaUon  to  put  him 
out  of  the  cars  at  any  usual  stopping  place 
the  conductor  shall  select"  Sand.  &  H.  Dig. 
I  6192.  Counsel  for  the  defendant  company 
contend  that  this  statute  does  not  apply  here, 
for  the  reason  that  the  plaintiff  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  that  the  train  which  he  entered  did 
not  stop  at  Mllner,  and  that  as  he  refused 
to  pay  his  fare  to  any  station  at  which  the 
train  did  stop,  he  was  not  a  passenger.  '  It 
is  doubtless  true  that  one  who  entors  a  rail- 
way train,  and  afterwards  wrongfully  and 
persistently  refuses  to  pay  his  fare.  Is  not 
entitled  to  the  high  degree  of  care  which 
the  law  exacts  of  railroads  for  the  protection 
of  passengers.  Within  the  meaning  of  the 
rules  requiring  such  car^  It  has  been  often 
held  that  snch  a  pnson  la  not  a  pasaencer. 
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Oondran  t.  naUway  Oo.*  67  Fed.  622,  U  O. 
a  A.  606.  28  U  B.  A.  748;  2  TTood,  B.  B. 
(MtnoT'8  Bd.)  p.  1213;  6  Am.  &  Eng.  Enc 
Lav  (?A  Bd.)  ^6,  and  cases  cited.  We  do 
not  ccmtrovert  tbe  sonndnw  of  these  de* 
daions,  but  It  la  evident  tbat  the  leasons 
upon  which  they  are  based  do  not  apply 
here:  for  tho  object  of  this  statute  was  to 
prevent  railroad  companlea  from  ejecting  a 
passenger,  for  refusal  to  pay  fare,  at  other 
than  a  nanal  stopping  piftce.  If  those  re- 
fusing to  pay  fare  sre  not  passengers,  with- 
in the  meaning  of  this  act,  then  the  statute 
can  have  no  application,  and  Is  meaningless. 
It  Is  ther^ore  very  evident,  we  think,  that 
the  refusal  to  pay  by  one  traveling  on  a 
train  does  not,  within  the  meaning  of  this 
statute,  show  that  he  Is  not  a  passenger.  It 
may,  of  course,  be  doubted  whether  one  who 
enters  a  train.  Intending  not  to  pay  his  fare 
snd  to  defraud  the  company,  would  be  pro- 
tected by  this  statute;  but  wef  need  not  de- 
termine that  question,  tar  the  evidence  here, 
we  think,  does  not  show  such  a  state  of 
facta.  The  plaintiff  csrelessly  entered  a  train 
which  he  should  have  known  did  not  stop 
at  Mllner.  but  he  did  so  h<vlng  that  It  would 
stop  either  st  Mllner  or  at  a  water  tank 
near  there,  and  thus  afford  him  the  oppor- 
tunity to  reach  his  (lestlnatlon.  He  had  a 
ticket  to  Mllner,  which  he  gave  to  the  con- 
ductor, but  the  ticket  was  returned,  and  the 
plaintiff  ejected,  because  he  refused  to  pay 
the  additional  fare  to  the  first  regular  stop- 
ping place  for  that  train.  The  company 
could  have  excluded  him  from  the  train  or 
ejected  him  at  the  place  be  entered,  but,  hav- 
ing carried  him  away  from  that  point,  was, 
under  the  statute,  required  to  carry  him  to 
8ome  other  usual  stopping  place  before  eject- 
ing him.  The  plaintiff  may  not  have  desired 
to  go  to  Stephens,  the  next  stopping  place, 
but,  as  he  had  carelessly  entered  a  train  that 
was  not  required  to  stop  before  reaching  that 
place,  he  could  have  been  carried  there, 
whether  he  wished  to  go  or  not;  for  the  com- 
pany in  such  a  case  was  not  required  to  stop 
the  train  sooner  for  his  convenience.  As 
the  place  at  which  be  was  ejected  was  not 
a  usual  stopping  place  for  trains,  and  as 
he  was  not  given  the  <^tioQ  of  being  car- 
ried to  Stephens  instead  of  being  put  off, 
the  ejection  was  unlawful.  The  injury  to 
plaintiff  was  small,  but  It  was  night,  a  slight 
rain  was  falling,  and  plaintiff  was  suffering 
some  from  fever.  He  was  put  off  a  mile  or 
two  from  a  station.  Under  these  circum- 
stances, the  sum  for  which  the  court  gave 
Judgment  was  not  excesBlv&  Affirmed, 


ST.  FBANCIS  ELECTTRIO  LIGHT  00. 
ELBOTRIC  SUPPLY  CO. 
fSnpreme  Court  of  Arkansas.  March  23, 1901.) 

CORPORATIONS— RBORQANIZATION— PARTIES— 
INTEREST  IN  CAUSE  OP  ACTION. 

A  jndement  having  been  obtained  against 
a  ewrporauon  befon  Its  reorganisation,  a  note 


fdven  by  the  new  stockholders  In  purchase  of 
toe  old  company's  property  was  placed  with 
a  trustee  to  indemnify  the  new  company 
against  any  loss  it  migbt  sostaln  In  contemplat- 
ed litigation  with  the  Judgment  creditor;  the 
old  company  having  a  demand  against  the 
Judgment  creditor,  which  it  was  contemplated 
should  be  sned  on  by  the  new  company,  and  it 
being  agreed  that  whatever  sum  the  new  com- 

fiany  should  recover  against  the  judgment  cred* 
tor  in  excess  of  the  claim  of  the  latter  against 
the  old  company  should  go  to  the  old  stock- 
holders. Held,  that  the  new  company  had  an 
interest  In  the  suit  brought  on  such  demand, 
and  was  entitled  to  prosecute  it  in  its  own 
name,  and  It  was  not  necessary  that  the  stock- 
holders should  be  made  parties. 

Appeal  from  circuit  court  St  Francis  coun- 
ty; Hance  N.  Hutton,  Judge. 

Action  by  the  St.  Francis  Electric  light 
Company  against  the  Electric  Supply  Cbm- 
pauy.  From  a  Judgment  for  d^endant, 
plaintiff  appeals.  Reversed. 

The  appellant  brought  this  action  against 
the  apptile^  fw  damages  fttr  failing  to  erect 
an  tieebcie  UgtA  plant  accwdlng  to  contzact 
Upon  motion  of  the  appdiee  the  action  was 
dismissed  on  the  ground  that  the  plaintiff 
had  no  Interest  In  the  controversy,  and  from 
this  Judgment  It  appealed.  It  appears  that 
the  electric  light  company  had  bonght  the 
stock  of  Its  predecessor,  bearing  the  same 
name,  and  reoiganlced,  by  election  of  a  board 
of  dlrectran  and  other  necessary  oSleers. 
The  electric  supply  company.  It  seems,  had 
a  claim  against  the  electric  light  company, 
and  had  obtained  a  Judgment  against  It  be- 
fore the  sale  and  reorganization  of  the  elec- 
tric light  company.  When  the  present  stock- 
holders bought  t^e  pnqjaty,  they  gave  sev- 
eral notes  for  deferred  payments.  One  of 
these  notes,  for  $500,  was  deposited  with  Mr. 
Qatling,  the  attorney  for  the  incoming  stock- 
faoldnv,  to  be  held  by  him  as  Indemnity  for 
bis  clients,  the  new  company,  against  any 
loss  the  company  might  sustain  In  contem- 
plated litigation  with  the  electric  supply 
company.  It  seems  that  the  electric  light 
company  before  sale  to  the  present  stock- 
h(rfders  had  a  demand  against  thfr  electric 
supply  company,  which  It  contended  was  a 
set-off  or  counterclaim  against  the  claim  of 
the  electric  supply  company  against  It  which 
It  had  offered  to  Interpose  in  the  suit  of  the 
electric  supply  company  against  It  which 
was  stricken  out  and  not  permitted  by  tbe 
court  This  is  the  same  demand  np(m  which 
this  action  Is  based.  It  was  agreed  and  un- 
derstood between  the  old  and  new  stockhold- 
ers of  the  electric  light  stockholders  at  tbe 
time  of  the  sale  of  the  electric  light  plant 
that,  to  protect  the  company  against  the 
claim  of  tbe  electric  supply  company  against 
It,  the  $500  note  was  deposited  with  Gatllng. 
and  that  whatever  amount  the  company 
might  recover  against  tbe  electric  supply 
company  In  excess  of  the  demand  of  the  lat- 
ter against  the  electric  light  company  should 
belong  and  go  to  the  stockholders  of  the  elec- 
tric light  company  before  the  sale.  It  Is 
shown  that  at  th«  time  ot  tlie  aale  and  de- 
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posit  of  this  $500  note  It  was  in  contempla- 
tion that  snlt  should  be  Inougbt  by  the  elec- 
tric light  company  against  the  electric  supply 
company  on  the  claim  or  demand  of  the  elec- 
tric light  company  against  the  electric  sup- 
ply  company.  The  facts  In  this  case  conclu- 
sively show  that  thta  was  the  nndersUndlnc 
of  the  parttes. 

Xorton  &  Prewitt,  tor  appellant  B.  J. 
Williams,  for  appellee^ 

HUGHES.  J.  (after  stating  the  facts).  We 
are  of  the  opinion  that  the  facts  In  this  case 
show  that  the  appellant  did  have  an  interest 
in  this  salt,  and  that  It  was  really  Its  duty 
to  prosecute  the  claim  of  the  electric  light 
company  against  the  electric  supply  com- 
pany. Its  authority  to  bring  the  suit  arose 
from  the  facts  In  the  case,  and  no  order  of 
Its  board  of  directors  was  necessary  to  au- 
thorize it  to  bring  this  suit.  1  Beach.  Prir. 
Corp.  I  360.  The  electric  light  company  was 
still  bound  for  the  debts  of  the  company  ex- 
isting before  the  purchase  of  the  stock  ot 
the  company;  and  the  prosecution  of  this 
snlt  was  primarily  a  means  of  protection  to  it 
against  the  debts  of  the  company  existing 
b^ore  the  purchase  and  reorganization,  and 
it  was  for  the  benefit  of  the  old  stockholderd 
ot  the  electric  light  company.  Inasmuch  as 
It  was,  in  effect,  to  indemnify  them  against 
loss.  The  agreement  and  arrangement  was, 
in  effect,  an  authority  to  sue  for  the  bene&t 
of  the  old  stockholders  of  the  electric  light 
company.  It  was  not  necessary  that  the  out- 
going stoclcholderB  of  the  electric  light  com- 
pany should  have  been  made  parties  on  mo- 
tion, which  was  refused.  The  judgment  Is 
reversed  and  the  cause  Is  remanded,  with 
directions  to  overrule  the  motion  to  dismiss, 
to  reinstate  the  cause,  and  proceed  accord- 
ing to  law. 


ALUiN    WEST   COMMISSION  00. 
BROWN. 

(Bapreme  Court  of  Arkansas.   March  28,  1001.) 
HORTOAOES-RBOITALS— BSTOPPBI#. 

The  warranty  clause  of  a  mortgage  recited 
that  a  portion  of  the  land  had  been  conveyed 
to  A.  SB  trustee  to  secare  a  debt,  and  another 
portion  to  B.  as  truatee  to  secure  a  debt,  but 
that  the  reference  to  the  B.  trnst  deed  was  not 
Intmded  to  estop  the  mortgagees  from  contest- 
ing the  TBiidity  of  the  B.  trust  deed  if  they 
should  so  desli'e,  and  that  the  only  object  of 
such  recital  was  to  give  notice  to  the  mort- 
ffagees  of  the  existence  of  the  A,  and  B.  trust 
deeds.  Held,  that  the  only  object  of  the  mort- 
gagors in  making  the  recital  was  to  protect 
themselves  In  their  warranty,  and,  the  A.  trust 
deed  being  defectlyely  acknowledged,  the  mort- 
gagees could  take  the  advantage  of  such  fact. 

Appeal  from  Bt  Francis  chancery  court; 
Edward  D.  Robertson,  Chancellor. 

Foreclosure  by  James  P.  Brown,  trustee, 
and  others,  against  the  Allen  West  Commis- 
sion Company.  From  a  decree  tot  plain- 
tiffs, defendant  appeals.  Reversed. 
818.W.-fiB 


J.  M.  Moore  and  W.  B.  Smith,  for  appel- 
land.   Norton  &  Prewett,  tar  appellees. 

BUNX,  C.  J.  This  Is  a  bill  In  equity  in 
the  Fifth  chancery  district,  comprising  Lee 
and  St  Francis  counties,  to  foreclose  a  mort- 
gage or  deed  of  trust  executed  by  W.  8. 
Brooks  and  wife  on  the  23d  day  of  May, 
to  James  P.  Brown,  as  trustee,  to  ae- 
cure  a  note  of  $1,030  given  by  them  to  Mrs. 
Lou  M.  Latham,  of  the  same  date,  bearing 
Interest  at  the  rate  of  10  per  cent  per  annum 
from  date  until  paid,  and  due  May  23,  189S, 
which,  with  accrued  Interest,  less  credits, 
amounted  to  the  sum  of  $1,090,  the  said 
credits  being  equal  to  the  Interest  On  a  por- 
tion of  the  lands  m«itioned  In  the  complaint 
It  Is  alleged  in  defendant's  answer  that 
Brooks  and  wife  had  executed  a  deed  of 
trust  to  M.  H.  Johnson  to  secure  their  note 
to  one  Norman  H.  Thompson,  which  was  the 
subject  of  litigation  in  the  United  States  dis- 
trict court  of  the  Helena  district  This  is  tiie 
only  explanation  we  hare  of  the  reference 
to  the  Johnson  trust  deed.  The  complaint 
alleged  some  mistake  of  description  In  the 
flrst-named  deed  of  trust  which  plaintiffs 
asked  to  be  corrected.  The  plaintiffs  In  their 
complaint  further  state  that  the  Allen  West 
Commission  Company,  subsequent  to  the  ex- 
ecution of  said  first  deed  of  trust,  to  wit.  on 
the  15th  November,  1804,  took  from  Brooks 
and  wife  another  mortgage  or  deed  of  thist 
on  the  same  land,  except  the  N.  B.  ^  of 
S.  W.  14  of  section  22,  township  4  N.,  range 
1  W.,  to  secure  the  payment  of  a  note  of 
$4,680.40;  and  that  on  the  10th  March,  1887, 
the  said  Brooks  and  wife,  by  warranty  and 
absolute  deed,  conveyed  said  lands  In  said 
deed  of  trust  named  to  the  Allen  West  Com- 
mlBslon  Company  for  and  In  consideration 
or  the  cancellation  and  surrender  of  their 
said  note  and  seciuity,  which  was  done.  In 
their  answer  the  defendants  say  that  while 
their  aald  deed  of  trust  from  Brooks  and 
wife,  In  point  of  time,  was  Junior  to  the  deed 
of  trust  sought  to  be  foreclosed,  yet  that  the 
latter  deed  ot  trust  was  for  the  wife's  lands, 
and  that  she  only  acknowledged  the  relin- 
quishment of  her  dower  right  in  the  same, 
and  that  the  record  of  the  same  wA  no  no- 
tice to  the  defendants  of  the  mortgage  or 
deed  of  trust  sought  to  be  foreclosed,  and  that 
their  deed  from  Brooks  and  wife  gave  them 
an  Indefeasible  title  to  the  lands  involved. 
But  the  mortgage  or  deed  of  trust  to  the 
Allen  West  Commission  Company,  In  which 
James  P.  Brown  was  trustee  also,  contained 
the  following  proTlslon.  expUuatory  of  the 
warranty  clause  therein,  to  wit:  "And  the 
parties  of  the  first  part  covenant  and  agree 
with  the  parties  of  the  second  part  and  third 
parts  [Brooks  and  wife,  with  Johnsmi,  trus- 
tee, and  Allen  West  Commission  Company], 
their  heirs,  assigns,  and  successors,  that  no 
part  of  said  real  estate  Is  mortgaged,  held  In 
I  trust  or  in  any  wise  incumbered,  except  that 
I  a  part  thereof  Is  conveyed  In  trust  to  mm 

Digitized  by  Google 


914 


61  SOUTHWIDSTBRN  BBPOBTBJL 


(Ack 


M.  H.  Johnson,  u  tnutee,  and  a  part  thereof 
l8  conveyed  to  the  saM  James  P.  Biowd,  as 
trustee,  to  secure  certain  indebtedness  set  out 
and  described  In  said  conrejances,  vUch 
are  dul;  recorded  In  the  office  of  the  recorder 
of  deeds  and  mortgages  for  said  Lee  couo^; 
the  one  to  said  Johnson  twlng  so  recorded  In 
Book  12,  pages  617  and  564,  of  the  records 
of  said  lecordfir's  office.  But  this  reCerence 
to  said  Johnson's  deed  ot  trust  Is  not  In- 
tended to  and  shall  not  have  the  effect  of  la 
any  way  estopping  the  parties  of  the  second 
and  third  parte  of  this  deed,  or  In  any  my 
Interfering  with  them,  in  contesting  the  valid- 
ity of  said  Johnson's  txost  deed.  If  they,  on 
either  of  them,  herenfttf  so  desire;  the  oaly 
object  of  said  exceptions  as  to  Incumbrances 
In  this  warranty  clause  being  to  give  notice 
to  said  second  and  third  parties  of  the  ex- 
istence of  said  Johnson  and  Bronn  trust 
deed.  And  the  said  parties  of  the  first  part 
covenant  and  agree  with  the  said  second 
and  third  parties  that  they  have  a  good,  law- 
ful, and  perfect  tight  to  sell  and  convey  said 
lands  as  hereinbefore  set  out,  with  the  ex- 
ertions as  aforesaid,  and  that  they  will,  and 
their  heirs,  executors,  administrators,  and 
assigns  shall,  forever  warrant  and  defend 
the  title  to  said  lands  to  said  grantee,  his 
heirs  and  successors,  in  this  trust,  against 
the  lawful  claims  of  all  persons  whatsoever." 

Some  time  after  the  execution  and  delivery 
of  this  trust  deed  Brooks  and  wife  satisfied 
the  same  by  executing  to  the  Allen  West 
Commission  Company  the  absolute  deed  to 
the  lands  therein  described,  about  which 
there  is  no  spedal  contention  here.  In  their 
statement  contained  In  the  transcript  on  page 
16,  the  plaintiffs  say:  "As  an  argument  aris- 
ing on  this  clause  <or  provision),  we  con- 
tend that  the  care  tahen  to  provide  that  the 
Allen  West  Commission  Company  should  not 
be  estopped  to  assail  the  trust  deed  to  John* 
s<Hi,  and  the  failure  of  any  such  provision  as 
to  the  trust  deed  to  Jas.  P.  Brown,  indicate 
that  there  was  no  intention  that  the  Allffii 
West  Commission  Company  should  even 
claim,  except  as  snbject  to  the  trust  deed  in 
favor  of  Brown,  In  which  Mrs.  Latham  la 
beneficiary."  On  the  contrary,  the  defiend- 
anta.  In  their  corre^tondb^  statement,  saj 
that  "they  deny  there  is  any  llmltatlim  of 
their  right  to  contest  the  Latham  deed  o£ 
trust  by  virtue  of  the  recital  mentioned  In. 
the  brief  of  attorneys  for  plaintiffs,  because 
they  say  that  said  recital  says  in  express 
t&XDA  'that  the  only  object  of  said  exception 
as  to  Incumbrances  In  this  warranty  clause 
is  to  give  notice  to  said  second  and  third  par- 
ties of  the  existence  of  said  Johnson  and 
Brown  trust  deeds,'  and,  furthennore,  be- 
cause the  grantors  in  said  Brown  trust  deed 
could  not  thus  limit  the  legal  rights  of  the 
grantees."  These  extracts  define  the  only 
essential  Issue  in  this  case.  Being  properly 
construed,  does  the  provision  in  the  All«i 
West  deed  of  trust  give  security  to  the 
T^tiiiam  deed  of  trust,  notwithstanding  Its 


defective  acluiowledgmMit  by  Mrs.  Bro<di8. 
and  consequently  Its  ineffectiveness  as  a  rec- 
ord as  against  third  parties? 
It  is  not  coot^ded  that  the  rule  in  Main 
Alexander,  8  Arlc  112,  is  not  still  the  rule 
in  this  state;  but  It  is*  In  efllect,  contended  by 
the  plaintiffs  thai  a  recital  in  a  mortgase. 
Junior  in  point  of  time,  of  the  existence  of  a 
prior  mortgage,  is  notice  to  the  mortgagee  ot 
the  Junior  mortgage  of  the  existence  of  tbe 
prior  mortgage.  That  all  depends,  of  course, 
upon  whether  or  not  the  recital  is  a  nmdi- 
tion  upon  which,  as  part  of  the  considera- 
tion, the  mortgage  junior  in  point  of  time,  is 
executed  and  accepted.  In  the  recital  re- 
ferred to  the  mortgagors  state,  by  way  of 
covenant  and  agreement  with  the  other  par- 
ties, that  no  part  of  said  real  estate  is  mort- 
gaged, held  in  trust,  or  otherwise  Incumber- 
ed, except  that  one  part  is  conveyed  to  James 
P.  Brown  as  trustee  to  secure  an  Indebted- 
ness, and  another  portion  to  W.  0.  Johnson 
as  trustee  to  secure  another  indebtedness, 
both  of  which  conveyances  are  of  record. 
The  recital  is:  "But  this  reference  to  said 
Johnson  trust  deed  is  not  intended  to  and 
shall  not  have  the  effect  of  In  any  way  estop- 
ping the  parties  of  the  second  and  thinl 
parts,  or  In  any  way  Interfering  with  them,  In 
contesting  the  validity  of  said  Johnson  trust 
deed,  if  they  6r  either  of  them  hereafter  so 
desire." 

It  Is  contended  by  tbe  plaintiffs  that  there 
Is  no  immunity  extended  by  the  mortgagors. 
Brooks  and  wife,  to  the  mortgagees,  the  Al- 
len West  Commission  Comi^ny  and  thdr 
trustee,  by  which,  notwithstanding  they  are 
thus  notified  of  the  existence  of  the  Johnson 
mort?age,  they  nevertheless  may  contest  the 
validity  of  the  latter  mortgage  if  ttiey  think 
proper  to  do  so,  and.  In  granting  this  Im- 
munity to  the  mortgagees  as  to  the  Johnson 
mortgage,  by  implication  they  withhold  it 
from  them  as  against  the  Latham  mortgage. 
Now,  It  is  plain  that  the  only  object  the 
mortgagors  bad  in  making  this  recital  was  to 
protect  themselves  In.  thplr  warranty;  that, 
whatever  the  mortgagees  might  choose  to  do 
in  the  premises,  they,  the  mortgagors,  by 
giving  this  timely  notice  and  warning  of 
prior  Incumbrances,  would  not  be  bound  on 
their  warranty,  if  the  mortgagees  shoold  be 
unsuccessful  In  contesting  Uils  prion  incum- 
brance or  might  fall  to  contest  at  all.  And  so 
it  is  not  a  question  of  the  mortgagors'  grant- 
ing privileges  and  immunities  to  contest  prior 
mortgages  at  all;  for,  unless  afflrmatlvely 
prohibited  by  the  Instrument  imder  which  he 
claims  or  otherwise,  the  mortgagee  can  con- 
test all  GonfilctlDg  claims.  But  it  contains 
this  redtnl  of  the  condition:  "The  only  ob- 
ject of  said  exceptions  as  to  incumbrances  in 
this  warranty  clause  being  to  give  notice  to 
said  second  and  third  parties  of  tbe  exist- 
ence of  said  Johnson  and  Brown  tmat  deed." 
There  was  no  duty  nor  obligation  Imposed 
upon  the  mortgagees  or  trustee  with  refer- 
ence to  elthw  o£  the  prior  mortgages.  What 
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follows  diowB  dearly  that  llie  mortgasoitf 
warraDty  was  not  inteDded  to  oorcr  tbe  prior 
inmmbraiiees  named.  If  tbe  mortcageea 
elected  to  contest  tbe  validity  of  these  prior 
iiKKtB>tfet.  and  cooM  show  them  luTalld, 
all  w^  and  good,  but  If  th^  failed  In  mak- 
ing  such  showing,  and  lost  they  were  de< 
barred  ttcm  KeUng  relief  on  the  warranty, 
and  It  the^y  failed  to  conteat  at  an  the  same 
reaolt  tlurald  follow.  Tbexe  was  no  record 
notice  to  the  Allen  West  Commleslfnt  Com- 
pany, at  the  time  tb^  took  the  mortgase  and 
tbelr  subsequent  deed,  that  tbe  lands  of 
Mrs.  Brooks  had  been  previously  mortgaged 
to  secure  the  Latham  debt;  the  Latiiam 
mortgage  being  Improperly  on  record.  Ba- 
reiied,  and  the  Ull  dismissed. 

WOOD  and  BIDDICK,  JJ.,  not  participat- 
ing. 


8TATB  T.  HEIJU. 
(Supreme  Court  of  Arkansas.   March  23.  1901. 
CRIHINAIi  LAW— INSANITY  AS  QRODND  FOB 
NOT  PRONOUNCINO  JUDOMBNT 
— INaTRDCTIONS. 

1.  Under  a  statute  providing  that  one  con- 
Ticted  of  a  crime  may  show  his  insanity  as  a 
reason  why  judgment  shoald  not  be  pronounced 
aj^aiost  him.  and  requiring  the  court,  If  it  is 
of  the  opinion  that  taere  »  reasonable  ground 
for  bdlering  that  tiie  accused  la  insane,  to  Im- 

fianel  a  jur?  to  determine  the  onestion,  such 
nsanity  may  be  shoTrn  orally,  and  without  any 
formal  plea. 

2.  In  a  proceeding  to  ascertain  whether  one' 
adjudged  guilty  of  a  crime  is  insane,  a  charge 
anthonuDK  the  jury  to  find  him  insane  if  be 
could  not  Inteltisently  reason,"  is  incorrect,  as 
calculated  to  lead  tbe  jury  to  believe  that  ac- 
cused vbould  be  possessed  of  more  intellif;ence 
and  mental  capacity  than  is  neceitsury,  since 
be  is  insane,  only  where,  by"  reason  of  disease 
of  the  mind,  he  is  unable  to  understand  the  na- 
ture of  the  Indictment  on  which  he  was  con- 
victed, hia  plea  thereto,  and  the  verdict  thereon 
when  explained  to  him  by  tbe  court,  and  is  uo* 
able  to  comprehend  his  own  condition  in  refers 
ence  to  such  proceedings  by  reason  thereof. 

Appeal  from  circuit  court.  Independence 
i-nunty;  F.  D.  FuUcerson,  Judge. 

P.  B.  Helm,  being  convicted  of  forgery, 
interposed  Insanity  as  a  reason  why  Judg- 
ment should  not  be  pronounced  against  bim, 
and  from  a  Judgment  pronouncing  him  In- 
sane the  state  appeals.  Reversed. 

Jeff  Davie,  Atty.  Gen.,  Cbas.  Jacobson,  atul 
S.  D.  Campbell,  tar  the  State. 

BATTLE,  J.  P.  B.  Helm  was  indicted,  iu 
the  Independence  circuit  court,  for  the  crlmi-w 
of  forgery  and  uttering  a  forged  instrument. 
He  waived  arralgnmeut.  and  pleaded  nut 
guilty.  The  Jury  who  were  Impaneled  to  try 
Iiim  found  blm  guilty  of  forgerj',  and  left  biH 
punishment  to  the  court,  who  assessed  tbe 
same  at  two  years*  imprisonment  in  tbe  state 
penitentiary.  In  due  time  be  was  brought 
b^ore  tbe  court  to  bear  tbe  Judgment,  and. 
being  inftvmed  of  tbe  nature  of  the  Indict- 


m&at  against  him,  bis  plea  to  the  same,  and 
tbe  verdict  ot  the  jury,  tbe  punishment  aa- 
}«essed,  and  the  effect  and  consequraices 
thereof,  and  belnn  asked  by  tbm  court  If  ha 
had  any  legal  cause  to  show  why  Judgment 
should  not  be  pronounced  against  him,  he 
said,  by  hIa  counsel,  he  was  Insane.  After 
Inquiring  Into  bis  mental  condition,  the  court 
ordered  a  Jury  to  be  Impaneled  to  determine 
whether  be  be  Insane,  which  was  done,  and 
they,  after  hearing  the  evidence  adduced  be- 
fore them,  found  him  to  he  Insane;  and  the 
court  ordered  that  he  be  confined  In  the  luna- 
tic asyltui  **untU  discharged  therefmn  as 
w^,"  and  that  be  be  then  confined  In  the 
Jail  of  Independence  county  until,  In  the  opin- 
ion of  the  court  he  is  sane,  when  judgment 
will  be  prcHiounced  against  him;  and  the 
state  appealed. 

Tbe  following  waa,  substantially,  tbe  tes- 
timony before  the  Jury:  Dr.  Kennerly  testi- 
fied: "That  defendant  had  been  addicted  to 
the  morphine  bablt  for  the  last  five  years. 
That  morphine  has  different  effects  upon  dif- 
ferent persona  Its  excessive  use  Is  detri- 
mental,—affects  the  digestion,  assimilation, 
and  later  tbe  brain.  That  morphine  has  de- 
moralized defendant's  mental  and  physical 
condition.  He  had  examined  defendant  two 
or  three  weeks  ago^  and  again  about  an  hour 
or  two  ago. 

"Q.  I'll  ask  you  whether  or  not.  In  your 
opinion,  from  your  examination  and  your 
knowledge  of  this  man,  P.  B.  Helm,  whether 
he  has  sufficient  mental  capacity  to  ration- 
ally comprehend  bis  own  condition  with  ref- 
erence to  the  proceedings  here  In  court?  A. 
As  compared  to  a  rational  man,  he  has  not. 
He  has  no  conception  as  a  rational  and  sane 
man  would. 

"Q.  Then,  in  yonr  opinion,  he  does  not 
rationally  comprehend  his  own  eondltlott 
with  reference  to  tbese  proceedings?  A.  Aa 
a  rational  man,  no,  sir." 

Crosa-Bxaminatlon. 

"The  last  stage  of  the  morphine  habit  Is 
dementia  Defendant  has  not  reached  that 
stage;  has  not  lost  his  understanding;  has 
memory,  reason,  and  will;  and  is  able  to 
excrdee  those  faculties  to  some  extent  Have 
talked  to  defendant  to-day  in  reference  to 
this  action,  and  he  knew  what  I  was  talk- 
ing about. 

"Q.  If  the  court  should  call  the  defmdant 
up  now,  and  inform  bim  of  tbe  nature  of  tbe 
indictment  which  he  was  tried  on.  and  of 
tbe  verdict  of  guilty  against  him,  and  tbeu 
explain  the  ^ect  and  consequences  of  that 
vei-dlct.  In  yonr  oplni<Hi,  would  be  under- 
stand the  explanation  of  tbe  court?  A.  I 
tfainb  he  would,  but  he  could  not  appreciate 
the  extent  (rf  It  as  a  well-balanced  brstn 
would. 

"I  take  the  ordinary  human  being  as  tbe 
standard  of  a  well-balanced  brain.  It  Is  a 
rare  thing  to  find  a  perfectly  tialanced  brain. 
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"Q.  By  the  Court:  £[as  he  sufficient  men- 
tal capacity  to  IntelUgentiy  comprehend,  and 
IntelHgently  reason,  and  intelligently  under^ 
8Und  what  Is  xolng  on  now?  A.  Ho,  sir." 

Dr.  Dorr  testified:  "Bxamlned  defendant 
In  1895  or  1886,  and  also  within  the  last 
month.  He  has  osed  morphine  to  the  ex- 
tent that  his  nervous  system  is  impaired. 
From  my  tcnowledge  of  defendant,  and  ex- 
amination of  him,  in  my  opinion,  defendant 
has  not  sufficient  mental  capacity  to  raUon- 
aily  comprehend  his  own  condition  with  ref- 
erence to  the  present  proceedings  aa  a  sane 
man  would." 

Croas-Examluatlon. 
"From  examination  of  defendant  thinly  de- 
fendant knows  something  of  what  Is  going 
on  now.  He  understands  what  Is  said;  has 
use  of  the  senses;  has  the  power  of  percep- 
tion to  a  certain  extent.  If  the  cour.t  should 
bring  defendant  up  now,  and  explain  the 
nature  of  the  Indictment,  he  would  under- 
stand that  explanation  in  a  way;  but  don't 
think  he  would  understand  It  as  a  sane  per- 
son, take  the  average  homau  being  as  the 
standard  of  a  sane  person-  If  the  court  ex- 
plained to  the  defendant  the  nature  of  the 
indictment;  that  he  bad  been  tried  by  a 
Jnry,  and  found  guilty  on  the  charge;  and 
the  nature  and  effect  of  the  Judgment,— 
defendant  would  have  some  undei'standing 
of  It 

"Q.  By  the  Court:  In  your  (pinion,  from 
your  knowledge  and  examination  of  the  de- 
fendant has  he  sufficient  mental  capacity  to 
Intelligently  comprehend  what  is  going  on 
now  with  reference  to  this  proceeding?  A. 
I  do  not  think  he  does  to  the  extent  of  a 
sane  person." 

On  Part  of  State. 
John  A.  HInkle  testified  that  he  was  sher- 
iff, and  brought  defendant  back  from  Ne- 
osho, Mo.  Had  conversation  with  defendant 
yesterday,  and  defendant  understood  all  that 
was  said  to  him. 

Upon  this  testimony  the  court,  over  the  ob- 
jections of  the  state,  instructed  the  jury  as 

follows: 

No.  1.  "Gentlemen  -of  the  jury,  this  is  an 
inquiry  as  to  the  sanity  or  insanity  of  P.  B. 
Helm.  You  are  instructed  that  if  you  find, 
from  a  preponderance  of  the  evidence  in  this 
case,  that  the  defendant  is  now  so  afflicted 
with  mental  disease  that  when  Informed  by 
the  court  of  the  nature  of  the  indictment,  his 
plea,  and  the  verdict  of  conviction  thereon, 
and  of  the  effect  and  consequences  thereof, 
ttiat  be  would  not  intetligeutly  understand, 
int^ligently  reason,  and  Intelligently  compre- 
hend such  matters,  you  would  be  authorised 
to  find  him  insane.  On  the  other  hand,  un- 
less you  believe,  by  a  preponderance  of  the 
evidence,  that  he  Is  so  afflicted  by  mental 
disease,  when  Informed  by  the  court  of  the 
Indictment  the  plea,  the  effect  of  a  convic- 
tion thereon,  and  the  consequences  thereof. 


he  would  not  intelligently  understand.  Intel- 
ligently reason,  or  intelligently  con^renend 
the  matters,  yon  vonid  tie  authorlied  to  find 

him  sane." 

Were  the  proceedings  of  the  court  In  ac- 
cordance with  law,  and  was  the  jury  cor- 
rectly Instructed? 

Tbe  statutes  of  this  state  provide  as  fol- 
lows: "When  the  defendant  appears  for 
Judgment,  he  must  be  informed  by  the  court 
of  the  nature  of  the  indictment  his  plea, 
and  vejrdlct  thereon,  If  any,  and  he  must  be 
asked  If  he  has  any  legal  cause  to  show  why 
Judgment  should  not  be  pronounced  against 
him.  He  may  show  for  cause  against  tbe 
Judgment  any  sufficient  ground  for  a  new- 
trial,  or  for  arrest  of  judgment  He  may 
also  show  that  he  is  Insane.  If  tbe  court 
Is  of  opinion  that  there  is  reasonable  ground 
for  believing  he  is  insane,  the  question  of 
his  Insanity  shall  be  determined  by  a  jury 
of  twelve  qualified  Jurors,  to  be  summoned 
and  impaneled  as  directed  by  the  court.  If 
the  Jury  do  not  find  him  insane,  judgment 
slinll  be  pronounced.  If  they  find  him  In- 
sane, he  must  be  kept  In  confinement  either 
in  tlie  county  Jail  or  lunatic  asylum,  until. 
Id  the  opinion  of  tbe  court  he  t>ecome8  sane, 
when  Judgment  shall  be  pronounced." 

These  statutes  do  not  require  that  Insanity 
shall  be  shown  by  any  formal  plea;  and  we 
can  see  no  good  reason  why  it  may  not  and 
think  it  mny,  be  adequately  sliown  orally. 
State  V.  Reed.  41  La.  Ann.  581,  583.  7  South. 
132;  State  v.  Peacock.  50  N.  J.  Law,  »*,  11 
Atl.  270.  Upon  it  being  shown  It  Is  the  duty 
of  the  court  to  inquire  into  the  truth  of  the 
allegation,  and,  if  it  finds  that  there  la  rea- 
sonable ground  for  l>ellevlng  It.  to  order  a 
Jury  to  be  Impaneled  to  determine  the  ques- 
tion. The  mauuer  and  extent  of  the  Inquiry' 
are  left  to  the  sound  discretion  of  the  court. 
The  record  falls  to  show  any  error  committed 
by  the  court  in  the  submission  of  the  ques- 
tion to  a  Jury. 

Did  the  court  instruct  the  Jury  correctly? 

In  Freeman  v.  People,  4  Denlo,  9,  Justice 
Beardsley,  In  delivering  the  opinion  of  the 
court  said:  "The  statute  declares  that  'no 
Insane  person  can  be  tried,  sentenced  to  any 
punishment  or  punished  for  any  crime  or 
ofFense,  while  he  continues  In  that  state.'  2 
Rev.  St  p.  687,  S  2.  This,  although  new  as 
a  legislative  enactmeut  in  this  state  (3  Rev. 
St  p.  832),  was  not  Introductory  of  a  new 
rule,  for  it  Is  In  strict  conformity  vrith  tbe 
common  law  on  the  subject  *If  a  man,'  says 
Sir  WtUiam  Blackstone,  'In  bis  sound  mem- 
oty,  commits  a  capital  offense,  and  before 
arraignment  for  It  be  becomes  mad,  be  ought 
not  to  be  arraigned  for  it  because  he  Is  not 
able  to  plead  to  It  with  that  advice  and  cau- 
tion that  he  ought  And  It,  after  he  has 
pleaded,  the  prisoner  becomes  mad,  he  shall 
not  be  tried:  for  bow  can  he  make  his  de- 
fense? If,  after  he  be  tried  and  found  guilty, 
he  loses  bis  senses  before  Judgmeut  judg- 
ment shall  not  be  j^ononnced;  and  U,  after 
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the  prisoner  been  of  sound  memory,  he  might 
haTe  alleged  something  In  stay  of  Judgment 
or  execution.  Indeed,  It  Is  added.  In  the 
bloody  reign  of  Henry  VIII.  a  statute  was 
made  which  enacted  that  If  a  person,  being 
compos  mentis,  should  commit  high  treason, 
aDd  after  fall  Into  madness,  he  might  be  tried 
In  bis  absence,  and  should  snffer  death,  as  If 
he  were  of  perfect  m^ory.  Bnt  this  savage 
and  Inhuman  law  was  repealed  by  the  stat- 
ute of  1  ft  2  Pblllp  ft  H.  e.  10.  For,  as  ob- 
Korrefl  by  Sir  Edward  Coke,  'the  execution 
of  an  offender  Is,  for  example,  **ut  poena  ad 
pancos,  ad  omnes  permeneat";  but  so  It  Is 
not  when  a  madman  la  executed,  but  should 
be  a  miserable  spectacle,  both  against  law, 
and  of  extreme  hnmanl^,  and  cruelty,  and 
can  be  no  example  to  othws.'  4  Bl.  (>}mm. 
24.  The  true  reason  why  an  Insane  person 
staonld  not  be  tried  Is  that  be  Is  disabled 
an  act  of  Ood  to  make  a  Just  defense.  If  be 
have  <nie.  Aa  Is  said  In  Hai^.  State  Trials, 
206:  "There  may  be  drcumstances  lying  In 
his  private  knowledge  which  would  prove 
hia  Innoeency,  of  which  he  can  have  no  ad- 
vantage, because  not  known  to  the  persons 
who  shall  take  upon  them  his  defense.'  The 
most  distinguished  vrrltfflv  on  criminal  Jurte- 
pmdence  concur  In  these  humane  views,  and 
all  agree  that  no  person  in  a  state  of  Insan- 
ity should  ever  be  put  upon  his  trial  for  an 
alleged  crime,  or  be  made  to  suffer  the  Judg- 
ment of  the  law.  A  madman  cannot  make  a 
rational  defense,  and,  as  to  punishment, 
'furlosus  solo  furore  punltur.*   1  Bale,  P.  C. 

34.  35;  4  Bl.  Comm.  896.  806;  1  Chit.  Cr.  Law 
(Ed.  1S41)  p.  761:  1  Buss. -Crimes  (Ekl.  184S) 
p.  14;  Shelf.  Lun.  467.  468;  Stock,  Non  Comp. 

35.  36." 

Again,  he  says:  *^e  statute  before  cited 
Is  emphatic  that  no  insane  person  can  be 
tried.  In  Its  terms  the  prohibition  Is  broad 
enough  to  reach  every  posalble  state  of  In- 
sanity; BO  that  If  the  words  are  to  be  taken 
literally,  no  persim,  while  laboring  under  In- 
sanity in  any  form,  bovrever  partial  and  lim- 
ited It  i^ay  be,  can  be  put  upon  his  trial. 
But  this  the  le^slatnre  could  not  have  in- 
tended; for,  although  a  person  totally  t>ereft 
of  reason  cannot  be  a  lit  subject  for  trial  and 
punishment  It  by  no  means  foUows  that  one 
whose  Insanity  Is  limited  to  one  particular 
object  or  conceit,  hla  mind  in  other  respects 
being  free  from  disease,  can  Justly  claim  the 
like  exemption.  This  clause  of  the  statute 
should  receive  a  reasonable  Interpretation, 
avoiding  on  the  one  hand  what  would  tend 
to  give  impunity  to  crime,  and  on  the  other 
seeking  to  attain  the  humane  object  of  the 
legislature  in  its  enactment  The  common 
law,  equally  with  this  statute,  forbids  the 
trial  of  any  person  in  a  state  of  Insanity. 
This  Is  clearly  shown  by  authorities  which 
have  been  referred  to.  and  which  also  show 
the  reason  for  the  rule,  to  wit.  the  incapacity 


whlcA  the  rule  rests  fumlahea  a  key  to  what 
must  have  been  the  Intention  of ,  the  l^sla- 
tnre.  If,  tberefore,  a  person  arrayed  for  a 
crime  is  capable  of  understanding  the  nature 
and  object  of  the  proceedings  going  on 
against  him;  If  he  rightly  comprehends  his 
own  condition  In  reference  to  ancfa  proceed- 
ings, and  can  conduct  his  defense  In  a  ra- 
tional manner, — be  Is,  for  the  purpose  of  be- 
ing tried,  to  be  deemed  sane,  although  on 
some  other  subjects  his  mind  may  be  de- 
ranged or  unsound.  This,  as  It  seems  to  me. 
Is  the  tme  meaning  of  the  statute,  and  such 
la  the  conBtruction  put  by  the  English  courts 
on  a  similar  clause  in  an  act  of  parliamrat." 

The  intentloii  of  the  statutes  of  this  state 
and  of  New  Tork  la  the  same.  Whac  was 
said  of  the  New  Tork  statute  in  Freeman  v. 
People  can  be  truthfully  said  at  the  statute 
of  this  state.  The  statutes  of  both  states, 
BO  far  as  they  severally  extend,  are  enact- 
ments of  the  common-law  rule  which  forbids 
the  trial  of  any  person,  or  the  pronouncement 
of  Judgment  against  blm,  while  he  Is  in  a 
state  of  iDsanlty.  The  reason  of  the  rule 
for  prohibiting  the  trial  while  he  Is  Insane  la 
the  Incapacity  of  one  who  Is  Insane  to  make 
a  rational  defense,  ani^  for  prohibiting  the 
pronouncement  of  Judgment  against  falm 
while  he  Is  Insane  Is,  If  sane,  he  might  be 
able  to  show  cause  why  Judgment  should  not 
be  pronounced  against  bim.  but,  being  in- 
sane, though  having  a  sufBcient  cause,  be 
might  not  make  It  known.  The  statute  be- 
ing an  affirmance  of  the  common-law  rule, 
the  reason  on  which  the  rule  rests  fumlshps 
a  key  to  what  must  have  been  the  Intention 
of  the  legislature  in  adopting  it.  We  there- 
fore conclude  and  decide  that.  If  a  person 
convicted  of  a  crime  Is,  by  reason  of  a  disease 
of  the  mind,  unable  to  understand  the  nature 
of  the  Indictment  upon  which  he  was  con- 
victed, bis  plea  thereto,  and  the  verdict  there- 
on, when  explained  to  him  by  the  court,  and 
Is  unable  to  comprehend  his  own  condition 
In  reference  to  such  proceeding,  and  by  rea- 
son thereof  might  not  make  known  to  the 
court  or  the  attorneys  In  chai^  of  his  de- 
fense the  facts  within  bis  knowledge.  If  any. 
which  would  show  that  Judgment  should  not 
be  prtHiounced  against  him,  he  Is,  as  to  the 
pronouncing  of  such  Judgment,  to  be  deemed 
Insane,  within  the  meaning  of  the  statute. 
Ignorance  of  the  law  is  not  competent  or 
suffideot  to  show  such  incapacity.  The  re- 
quirement of  the  statute  which  makes  it  the 
dn^  of  the  court  to  Inform  him  of  the  nature 
of  the  Indictmoit.  his  plea,  and  the  verdict, 
sustains  this  view.  This  Information  could 
not  subserve  Its  purpose,  and  the  giving  of  It 
would  be  a  useless  formality.  If  he  is  insane 
to  the  extent  he  must  be  to  come  within  the 
mraning  of  the  statute,  as  we  have  indicated: 
but,  if  not  Insane  to  such  extent,  it  would 
accomplish  Its  purpose,  and  he  would  be  com- 
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petent  to  Iwar  tbe  Judfineiit  of  the  court  pn»- 
nonnoed  agi^liist  him. 

The  biBtnictlon  given  to  the  Jury  Toy  the 
court  li  ambiguous,  and  Is  not  In  full  accord 
with  ^Is  o^lon.  It  anUiortnd  the  Jury  to 
find  the  defendant  inaae  If  they  foimd  from 
the  i^reponderanee  of  the  ertdenee  that  he 
could  not  "intelllgenfly  reason."  Under  tbe 
evidence  adduced.  It  was  reasonably  calco- 
lated  to  Induce  the  jory  to  believe  tbat  be 
abonld  be  possessed  of  more  Intelligence  and 
mental  capacity  at  tiie  time  Jadgm«it  is  pro- 
nounced against  him,  as  a  prerequisite  to 
such  proceeding,  than  Is  necessary;  and  It 
should  not  have  been  given. 

Tbe  judgment  of  tbe  court  upm  tiie  ver- 
dict of  the  Jury  as  to  the  sanity  of  the  pris- 
oner Is,  ther^ore.  set  aside,  and  tbe  dr- 
cnlt  court  is  directed  to  pronounce  Jndgmrat 
against  him  upon  tbe  verdict  finding  blm 
guilty  of  forgery,  unless,  In  tbe  <vlnlon  of 
the  court,  there  reasonable  ground  for  be- 
lieving be  Is  Insane,  and,  in  that  event,  to 
proceed  according  to  tills  oplnkm. 


WEST  V.  STATE,  to  Use  of  GRIGGS. 
(Supreme  Court  of  Arkansas.  March  10,  1001.) 
TAX  SALE— PUBUCATION  OF  NOTICB-AFFI- 
DAVIT— VAODITT  OF  SALE. 

'  Where  tbe  affidavit  of  pnblication  of  no- 
tice of  proceedings  under  tbe  overdue  tax  act 
does  not  thow  that  pablEc&tion  has  been  made 
io  a  newspaper  printed  in  the  county,  and  hav- 
tns  a  bona  fide  circulation  therein  for  a  period 
of  ouc  month  before  tbe  first  pabllcatioD.  as  re> 
Quired  by  Mansf.  Dig.  {  4366,  a  sale  of  land 
tbereonder  is  invalid. 

Appeal  from  circuit  court,  Oonway  county; 
Jerenilah  G.  Wallace,  Judge. 

Ejectment  by  the  state,  for  the  use  of  W. 
J.  Griggs,  against  I^ura  West.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Reversed. 

S.  A.  Allen,  for  a^etlanL 

PER  CURUM.  Thla  Is  an  action  of  eject- 
moit  The  plaltttiCC,  W.  J.  Oilggs,  derived 
tide  to  the  land  from  the  state,  and  the  title 
of  the  state  rested  upon  a  sale  by  vlrtae  ot 
proceedings  had  under  the  overdue  tax  stat- 
ute. The  warning  orAa  made  in  the  over- 
due tax  proceedings  was  not  found  to  have 
been  published  as  required  by  law.  In  this: 
that  the  affidavit  of  the  publisher  does  not 
show  tbat  It  was  published  In  '*tL  newspaper 
printed  In  the  county  and  having  a  bona  fide 
drculatlon  therein  for  a  porlod  of  one  month 
next  befbre  tbe  date  of  tbe  first  pnbUcatlou.** 
Hansf.  Dig.  I  4358;  GoUagber  v.  Johnson.  66 
Ark.  90,  44  B.  W.  1041.  Tbis  defect  In  the 
proof  of  publication,  as  prerlouBly  decided 
by  this  court,  rendered  the  sale  in  the  over- 
dne  tax  suit  void.  Galla^r  r.  Johnson, 
supra.  It  follows,  therefore,  that  tbe  state 
obtained  no  title  by  such  sale,  and  could  con- 
vey none  to  Griggs.   For  this  reason  thp 


Jndgmont  In  favw  of  OrlggB  was  not  mm- 
talned  by  the  evfdmoe.  Judgment  leremed 
and  case  dismissed. 


BBILIj  v.  STATE. 
(Supreme  Oonrt  of  Arkansas.  Mardi  16, 190L) 
CRIUINAL  UW-aOMICIDB-47IDENCB- 

THRBATS  BT  DECEASBD-IHl'ROP- 
BRLY  EXCLUDED. 
On  a  prosecution  for  murder,  where  the 
defense  was  Justifiable  homicide,  it  was  error 
for  the  conrt  to  exdode  evidence  of  threats 
and  former  aseaults  made  hj  deceased  on  tbe 
defendant. 

Appeal  trom  circuit  court.  Desha  county; 
Antonio  B.  Grace.  Judge. 

Jordan  Bell  was  convicted  of  murder  la 
tiie  first  degree,  and  aiWMto.  Reversed. 

Roy  D.  CampbeU  and  X.  O.  IMndall,  for 
appellant  JeflF  Davis.  Atty.  Gen.,  and  Gtaas. 
Jacobson,  for  the  State. 

BUNX,  C.  J.  This  Is  an  taidlctmsnt  for 
murder  in  tbe  first  degree,  nptm  wUch  tiw 
defendant  was  tried  and  convicted  In  the 
Watson  district  of  the  Desha  drenlt  oonrt, 
at  Its  August  term,  JSOO,  and  verdlet  pro- 
nounced accordingly,  and  defoidant  ^wesls. 
The  motion  for  new  trial,  which  waa  orcr- 
ruled  by  the  court,  contains  U  ■««rig"m— it« 
of  error;  but  It  Is  only  necessary  to  consider 
sucta  as  pertain  to  the  exduslon  of  threats 
against  the  d^ndant  on  tlw  part  of  tbe  de- 
ceased, and  her  conduct  ut  deadly  vl<rience 
against  blm  on  tme  or  more  occasions  a  lit- 
tle time  before  the  killing.  The  defendant 
and  the  deceased,  husbsnd  and  wife,  had  not 
been  living  together  In  harmony  for  some- 
time, and  at  the  time  of  the  kllUng  the  de- 
ceased had  left  the  defendant,  and  was  liv- 
ing with  her  mother  on  the  occasion  of  tbe 
homicide.  On  the  morning  of  that  day  the 
defendant,  aa  he  states  In  his  testimony, 
went  to  the  mother-in-law's  house,  to  have  a 
talk  wltii  the  deceased  about  tiicir  domestic 
affairs  and  for  the  purpose  of  recondllatiUL 
When  he  reached  the  house,  tbe  deceased, 
the  mother,  end  one  Ben  Davis  woe  pres- 
ent The  latter  two  soon  after  1^  leaving 
the  deceased  and  the  defendant  alone.— ex- 
cept the  presence  of  tbelr  nine  months*  old 
baby.  When  thus  alone  the  rencounter  be- 
tween the  two  took  place,  resulting  in  tlK 
death  of  the  wife  at  tbe  hands  of  tbe  hus- 
band, llie  defendant  In  his  te8Um<my,  says 
that  without  warning  the  deceased  went  ont 
of  the  house,  procured  an  ax,  and  returned 
through  the  only  open  door  In  the  house, 
and  began  the  assault  on  him  with  tbe  ax, 
and  that  Imvlng  no  way  of  escape  what  he 
did  was  purely  to  save  his  own  life.  He  was 
the  only  li\ing  witness  to  the  killing,  and 
the  questitm  is,  who  was  the  aggressor?  Tbe 
defendant  offered  to  prove  previous  threats 
by  the  deceased  against  bis  life,  and  In- 
stances of  deadly  assaults  by  her  upon  him; 
but  this  testimony  the  court  exdnded,  and 
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tie  excepted.  In  Palmore  t.  0tate,  2&  Arfc 
'^4S,  tbiB  ceurt  said:  "ThreatB  and  the  char- 
acter of  the  deceased  [evidence  of  v-liich  last 
also  was  «xcladed  tn  t^ls  ease]  are  admissi- 
ble when  they  tend  to  e]q)laln  or  palliate  the 
conduct  of  the  acemed.  They  are  circnai- 
Btantlal  facts.  «nd  a  ^rt  of  the  res  gesCee, 
wfa«n  so  connected  with  the  conduct  of  tke 
parties  as  to  explala  their  motives."  The 
same  rule  la  xpprmeA  In  People  v.  Arnold, 
15  Cal.  476  (see  HoHer  v.  State,  87  Ind.  ICT; 
l£iDg  T.  State.  56  Ark.  804.  19  8.  W.  110; 
Brown  T.  State.  S5  Ark.  566,  18  S.  W.  1051>; 
and  in  People  y.  AHrtre,  65  Cal.  268,  the  mle 
Js  maintained,  eren  when  ttn  threats  have 
not  been  commmricated  to  the  defendant  be- 
fore the  kllllBc.  The  rule  appears  to  be  that, 
to  determine  In  Mieta  case  who  was  the  prob- 
able aggreeaor,  «y  teatlmeoy,  otherwise  nn- 
oUJectlonahle,  Is  ndmlMMble;  etherwlse.  It 
would  be  ImposslMe  to  solre  the  question, 
wbere.  as  In  this  case,  no  other  testimony 
could  be  had.  This  la  all  that  Is  necessary 
to  conrider  now.  The  Judgment  is  reversed, 
and  the  cause  remanded  for  new  triaL 

BATTUi,  J.,  not  partlclpatlnc 


KANSAS  CITY.  P. «  O.  R.  CO.  v.  BARNETT. 
(Supreme  Oonrt  of  Arkaoflae.   March  16.  1901.) 
CARRIBRS-RAILROADS— BSOAFB    OP  CATTUD 
FROM  FENS-D&LIVBRT  TO  CARRIER 
—IKSTRUCTI0N8— ERROR. 

1.  In  an  action  against  a  carrier  for  the  es- 
cape of  cattle  from  pens  Into  which  the  cattle 
bail  been  put  for  the  purpose  of  riilpment,  aa 
iDstniction  that  the  liability  of  the  carrier  for 
tbe  safe-keeulng  and  damages  to  the  cattle  be- 
gan when  uie  same  vere  put  into  Its  stock 
pens  at  the  place  of  shipment,  and  received  by 
the  carrier  for  shipmenti  provided  the  carrier 
or  its  agent  knew  that  the  cattle  were  put 
therein  for  shipment  over  Its  tine  of  railroad, 
was  erroneous,  wbere  there  was  evidence  that 
the  cattle  were  not  delivered  or  accepted  for 
immediate  shipment,  and  that  the  carrier  re- 
fused to  accept  the  cattle  for  shipment  until 
the  consignor  loaded  the  care  with  tbent. 

2.  A  second  instruction,  based  on  the  former, 
that  if  the  cattle  bad  been  delivered  to  the  car- 
rier, and  a  dela?  in  delivering  them  at  their 
destination  had  occarred,  the  measure  of  4am- 
a^es  for  such  delay  was  the  difference  in  the 
market  value  of  the  cattle  at  the  time  they 
were  delivered  at  their  destination  and  the 
time  when  they  should  have  been  delivered, 
with  interest  from  the  date  of  delivery  to  the 
company,  was  erroneoos,  since  it  was  affected 
with  the  error  of  the  first  instruction,  as  to  the 
time  when  the  cattle  were  delivered  to  the  car- 
rier. 

3.  PlalBtiff  put  about  100  head  of  cattle  Id 
defendsnt  earner's  pens  at  a  station  for  the 
puzpose  of  shipment  but  before  the  cattle 
were  loaded  they  broke  through  the  pen  and 
escaped.  Plaintiff  thereupon  went  to  T.,  an- 
other station,  and  tried  to  induce  defendant's 
agent  to  collect  his  cattle  for  him,  which  the 
agent  refused.  Plaintiff  remained  at  T.  three 
days,  and  when  the  cattle  were  collected  they 
were  held  a  number  of  da^s  before  shipment,  to 
get  them  in  proper  condition  to  ship.  In  an  ac- 
tion for  damages  for  the  escape,  the  court 
charged  that  If  plalntUC  tecovered  he  was  enti- 
tled to  the  neceaaafy  expenses  incurred  in 


gmthering  the  stock  and  holding  them  prepara- 
tory to  sbipment,  Including  compensation  for 
time  lost  and  necessary  money  expended  in 
and  about  the  collection  and  shipment  of  the 
same.  Held,  that  the  instruction  was  errone- 
ens.  as  under  it  the  jury  may  have  Included 
recovery  for  the  time  and  expense  In  string  to 
T..  and  for  holding  the  cattle  longer  than  was 
reasonably  necessary  after  their  recoverv,  pre- 
paratory to  shipment,  for  whidi  the  plaintiff 
was  not  entitled  to  recover. 

Appeal  from  circuit  court  Little  River 
ceunty;  Will  P.  Fea»l,  Judge. 

Action  by  R.  L.  Barnett  against  the  Kansas 
dty,  Pitt^urg  &  Onlf  Rallnad  Oempuy. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant mieala.  Reversed. 

Read  ft  McDonough.  for  appellant.  Oscar 
D.  Scott  and  F.  H.  Taylor,  for  appellee. 

BATTT^R,  J.  R.  L.  Baroett  brought  this 
action  against  the  Kansas  City,  Plttaborg  ft 
Onlf  Railroad  Company  to  recover  damages 
im  account  of  the  loss  and  escapement  of, 
and  Injuries  to,  cattle  delivered  to  and  re- 
ceived by  the  defendant  for  tranc^rtatlon 
over  Its  line  of  railroad.  Plaintiff  states  his 
cBtise  of  actim  aa  follows: 

"On  the  29th  day  of  March.  1898.  the  plain- 
tiff was  the  owner  of  one  hundred  and  four 
bead  of  cattle,  which  he  had  gathered  at 
Wilton,  In  Little  River  county.  In  the  state 
of  Arkansas,  on  the  defendant's  line  of  rail- 
way, for  the  pwrpose  of  flipping  them  to 
Bonham,  Texas,  to  be  delivered  and  placed 
on  the  market  at  said  last-mentioned  place 
by  the  80th  day  of  Karch,  1898.  That  said 
Wilton  then  and  Is  now  a  station  kept  up  and 
maintained  by  the  defendant  on  Its  aald 
fine  of  railroad,  where  It  receives  cattle  and 
freight  generally  for  shipment  end  tiiat  on 
aald  arat-mentloned  date  the  plaintiff  lulled 
to  defendant  at  said  atatlMi  for  cars  and 
transportation  over  its  said  road  for  the  pur 
Iteae  of  shipping  bis  cattle  otk  tlie  defend- 
ant's rond  to  Teraricanft,  TesM,  and  from 
there  to  Bonham,  Texas,  over  another  road; 
and  said  defendant  compaoy,  through  its  au- 
thorized agrat  contracted  and  agreed  with 
plaintiff  to  receive  and  ship  his  cattle  as  de 
sired  by  btm.  aod  directed  the  plaintiff  to 
deliver  said  cattle  in  Ita  stock  pen  at  said 
station,  which  stock  pen  It  had  erected  and 
did  then  maintain  for  the  purpose  of  receiv- 
ing cattle  and  other  stock  for  shipment 
That  plaintiff  then  and  there  delivered  all 
of  said  cattle  In  said  pen  to  the  defendsnt 
and  that  defendant  did  thm  and  there  re- 
ceive said  cattle  for  the  purpose  of  trans- 
porting the  same  for  him  to  Texarkana,  and 
on  to  Bonham,  Texas,  lliat  said  defendant 
company  bad  cai^essly  and  negligently  per 
mltted  said  pens  to  bec<Hne  out  of  repair, 
and  that  the  fence  anmnd  the  same  was 
weak  and  partly  rotten,  and  said  company 
had  n^llgeatly  and  careleasly  failed  to  keep 
the  same  In  repair  and  strong  and  In  good 
condition,  anltable  for  holding  stock  while  In 
said  pen,  and  of  all  of  which  aald  company 
had  fun  knowledge. 
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"That  after  said  defendant  company  had 
received  from  the  plalntltr  all  of  his  said  eat 
tie,  and  while  It  had  them  in  said  pen  and  in 
Its  possession  for  shipment,  It  carelessly  and 
negligently  permitted  all  of  s^d  cattle  to 
esci^>e  from  said  pen  and  from  its  possession, 
by  reason  of  the  unfitness  of  said  pen  to  hold 
cattle,  and  by  reason  of  Its  negligence  In 
leaving  the  gates  of  said  pen  unfastened,  and 
by  reason  of  said  carelessoess  and  negli- 
gence on  the  part  of  the  defendant  said  cat- 
tle scattered  out  over  the  country,  off  and 
away  from  said  station,  and  beyond  the 
reach  and  control  of  the  plaintiff,  and  that 
the  defendant  negligently,  carelessly*  and 
willfully  failed  and  refused  to  regather  said 
cattle,  or  any  part  of  tiiem.  That,  by  reason 
of  the  escapement  of  the  said  cattle,  plaintiff 
was  compelled  to  pay  out  the  sum  of  two 
hundred  and  thirty  dollars  (f230)  to  have 
them  regathered  and  fed  during  the  time 
they  were  being  regathered  and  delivered  at 
Wilton  station  for  the  purpose  of  shipping 
the  same.  T^at  plaintiff  was  and  has  beui 
unable  to  find  and  regather  five  (6)  head  ot 
said  cattle  that  escaped  from  said  stock  pen, 
and  the  escape  of  the  said  five  dS)  head  ot 
cattle  was  a  total  loss  to  the  plaintiff,  and 
that  they  were  worth  upon  the  market  at 
said  station  of  Wilton  the  sum  of  liiree 
head  being  grown  cows,  and  being  worth 
fifteen  dollars  (fliS)  per  head,  and  two  (2) 
head  being  yearlings,  worth  eleven  dollars 
(¥11).  That  he  recovered  ninety-nine  (99) 
head  of  said  cattle  that  escaped  from  said 
atocfc  pen,  and  that  while  they  were  oat  they 
became  gaunted  and  fell  off  in  flesh,  and  by 
reason  of  not  having  any  feed,  and  being 
scattered  out  In  a  country  where  there  was 
not  suflldent  range  at  that  time  to  keep 
tbem  up,  and  said  cattle  were  bruised  and 
otherwise  Injured  by  reason  of  said  escape- 
ment, and  that  when  recovered  were  In  such 
bad  conditltm  generally  aa  to  considerably 
decrease  Hielr  value  up<ni  the  marttet  from 
what  It  was  before  the  escapement,  which 
anumnted  to  ¥2.60  per  head  less  In  value  than 
what  they  wwe  Just  before  said  escapement, 
aggregating  a  damage  to  aald  cattle  of 
9247.50.  That  by  reason  of  the  escapement 
of  aald  cattle  as  aforesaid  the  idalntiff  was 
delayed  sixteen  days  in  delivering  said  cattle 
at  Btmluun,  Texas,  and  that  during  that  time 
the  market  price  on  cattle  decreased,  and  by 
reason  thereof  plaintiff  received  |4  per  head 
for  said  cattle  less  than  he  would  have  re- 
ceived for  them  had  they  not  been  permitted 
to  escape  from  defendant's  pen  at  Wilton, 
Arkansas,  and  had  they  been  shipped  In  at 
the  time  and  on  the  tonns  agreed  upon  by 
the  defendant  and  delivered  at  Bonham, 
Texas,  In  as  good  condition  as  they  w«e 
when  they  were  d^lvored  to  the  defendant 
for  shipment,  which  item  of  damage  to  plain- 
tiff, by  reason  of  the  decrease  in  value  of 
aald  cattle  upon  the  market,  aggregating  tiie 
sum  oi  (S282)  two  hundred  and  thirty-two 
dollars.  That  when  said  cattle  escaped  the 


plaintiff.  B.  U  Bamett,  devoted  sixteen  days 
of  his  time  In  lotting  after  the  recovery  of 
said  cattle,  and  lost  said  time  from  his 
other  business,  which  said  time  was  reason- 
ably worth  the  sum  of  eighty  dollars  (ItSO^, 
and  that  he  paid  out  his  railroad  fare  and 
necessary  expense  In  looking  after  the  re- 
covery of  said  cattle  after  their  escapement 
the  sum  of  twenty  dollars  ($2(9,  by  reason  of 
which  he  was  damaged  In  the  aggregate  sum 
of  one  hundred  dollars  ^100)." 

The  defendant  answered  and  denied  the 
allegations  In  the  comirtalnt  The  lasoea 
thus  formed  were  tried  by  a  Jury,  and  a  ver- 
dict was  rendered  In  favor  of  the  plaintiff 
for  the  sum  of  ¥846.  and  6  per  cent  interest 
thereon  from  the  1st  day  of  April,  1888;  ana 
Judgment  was  rendered  upon  this  verdict  for 
$844.40,  and  the  d^endant  appealed. 

R.  L.  Bamett,  the  plaintiff,  testified,  sub- 
stantially, as  follows:  On  the  29th  of  March, 
180S,  at  Little  River  county.  In  this  state,  he 
purchased  from  Gus  Palmer  lOi  head  ot 
cattle,  consisting  of  cows,  yearlings,  and  one 
bull.  The  stock  were  delivered  on  the  day 
ci  the  purchase,  between  2  and  4  o'clock  In 
the  evening,  at  Wilton,  a  station  on  def«id- 
ant's  railroad,  in  this  state.  In  the  pens  of 
the  defendant,  which  were  made  In  the  man- 
ner pens  for  loading  aud  unloading  cattle  on 
and  off  trains  are  oivllnarlly  coustructed.  As 
soon  as  the  cattle  were  delivered  In  the  pen 
he  saw  the  agent  of  the  railroad  about  their 
shipment,  and  told  him  that  be  bad  put 
one  hnndred  and  four  head  of  cattle  In  tbe 
pens,  to  be  shipped  to  Bonham,  Texas,  and 
naked  him  about  what  time  the  railroad  com- 
pany would  pull  the  cattle  out,  and  tbe  agent 
replied  that  he  did  not  know.  There  was  no 
agreement  between  the  plaintiff  aud  the 
agent  about  loading  the  cattle.  The  agent 
sold  he  would  do  so.  (It  Is  usual  and  tbe 
rule  for  railroad  companies  to  put  cattle  on 
their  trains.)  About  sundown  tbe  plaintiff 
put  12  of  the  cattle  on  the  cars  provided  by 
the  defendant  for  that  purpose.  He  delayed 
putting  the  remainder  in  the  cars,  "because 
putting  tbem  Into  the  cars  Jammed  them 
around  and  would  damage  them."  He  ap- 
plied to  the  agent  the  second  time  to  know 
when  the  cattle  would  be  hauled  away,  and 
he  said  he  thought  It  would  be  about  10 
o'clock  that  night,  and  later  in  the  night 
said  it  would  be  some  time.  Finally  tbe 
agent  advised  the  plaintiff  to  go  to  bed,  and 
promised,  if  he  would  do  s<^  to  wake  him 
up  when  the  train  came  and  the  cattle  were 
put  on  the  cars.  About  12  o'clodc  in  the 
night  the  agent  came  and  woke  him  op,  and 
told  him  that  his  cattle  were  out  and  gone. 
The  next  morning  plaintiff  found  all  tbe  cat- 
tl&  except  those  In  the  cars  and  tbe  bull, 
were  gone.  They  bad  made  tbeir  escape  hy 
breaking  the  fence  of  the  pen  near  the  gateu 
After  this  he  went  to  Texarkana,  and  saw 
Mr.  Snooks,  an  agent  of  the  railroad  compa- 
ny, and  the  company  refused  to  collect  the 
cattle  for  him.  He  then  employed  Goolsby, 
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Ooldamith,  and  Gardner,  who  knew  the  cat- 
tle, to  do  BO,  and  tbey  found  and  collected  99 
bead.  While  tbey  were  doing  so,  be  carried 
on  negotiations  wltb  Mr.  Snooks,  wbicb  con- 
tinned  tbree  or  four  dajs.  He  tben  return- 
ed to  Wilton.  He  spent  920  In  railroad  ffu» 
and  other  trareling  expenses  on  account  of 
tbe'  temporary  loss  of  tbe  cattle.  All  tbe 
cattle,  except  2,  were  finally  recovered,  and 
returned  to  Wilton  on  the  14tb  of  April. 
1808,  and  were  on  that  day  shipped  to  Bonr 
bam,  Texas;  plaintiff  having  paid  the  ex- 
pense of  putting  them  on  the  cars,  because 
there  were  no  pens  at  Wilton  to  bold  them. 
Whra  the  cattle  were  recovered  th^  were 
in  bad  condition  on  account  of  the  loss  of 
flesh.  They  were  worth  at  Bonham,  Tex., 
on  tbe  29tb  of  March,  1898,  fl4  and  f  1&50. 
Tbe  freight  on  two  cars  of  cattle  from  Wil- 
ton to  Bonham  was  $03.40.  Plaintiff  held 
the  cattle  until  July,  1888,  when  he  sold 
Ibem  for  f9  and  $10.  They  were  worth  that 
In  Bonham  on  the  14th  (tf  April.  1888.  Tbe 
two  wblcta  were  lost  were  worth  $14,  less 
tbe  frelgbt.  Plaintiff  paid  for  tbe  finding 
and  collecting  and  return  to  Wilton  of  those 
which  were  recovered  $230. 

Oo<dsby  testified  that  the  pens  of  the  rail- 
road at  Wilton  were  "ordinary  pens  for  pen- 
ning and  loading  cattle  Into  railroad  cars"; 
that  the  plaintiff  agreed  to  pay  "two  dollars 
a  head  for  getting  up  the  cattle";  that  tb^ 
were  worth  $1.60  or  $1.76  less,  per  bead  on 
tbe  14th  of  April.  18S6.  than  tbey  were  on 
tbe  29th  of  March  preceding. 

S.  T.  Gordon  testified:  "The  cattle  pens 
of  the  railroad  at  Wilton  were  In  bad  condi- 
tion on  the  29tb  of  March.  1898.  Tbe  main 
posts  were  rotten,  and  the  plonks  were  nailed 
on  from  tbe  outside." 

Gardner  testified:  "We  gathered  nUiety- 
nlne  head,  Including  the  twelve  that  remained 
on  the  cars.  1  cannot  tell  how  many  cattle 
we  found  on  each  day.  We  kept  tbe  cattle 
tbree  or  four  days  before  we  delivered  them 
oa  tbe  cars.** 

Goldsmitfa  testified:  "We  fed  tbe  cattle 
nine  or  ten  days.  On  tbe  fifth  day  after  these 
cattle  got  out,  we  had  up  over  two-thirds  of 
them." 

Harry  Dnnkerton  testified:  There  was  no 
contract  made  between  bim,  as  agent  of  tbe 
Kansas  City.  Pittsburg  &  Gulf  Railroad  Com- 
pany, and  the  plaintiff.  He  wanted  two  cara. 
Witness  bad  them  placed  convenient  for  bim 
to  load  wltb  cattle.  He  said  be  wanted  to 
ship  bis  cattle  somewhere  in  Texas.  Plain- 
tiff was  to  load  the  cars.  The  defendant  re- 
fused to  execute  a  bill  of  lading  for  the  cat- 
tle before  they  were  put  on  the  cars,  and  to 
receive  them  In  tbe  pens. 

Up<Hi  this  testimony,  at  tbe  request  of  the 
plaintiff,  over  the  objection  of  tbe  defendant, 
the  court  instructed  the  Jury  as  follows: 

"(1)  Tbe  court  histructs  tbe  Jury  that  if 
tbey  believe  from  the  evidence  in  this  case 
that  the  defendant  Kansas  City,  Pittsburg 
ft  Gulf  Railroad  Company,  Is  a  railroad  cor- 


poration and  a  common  carrier  for  bin,  and 
that  said  defendant  received  Into  its  stock  pen 
at  Wilton  tbe  cattle  mentioned  In  plaintiff's 
complaint,  of  the  plaintiff,  for  the  purpose  for 
shipping  the  same  over  Its  line  of  road  to 
Texarkana  or  to  any  other  point,  tbe  liability 
of  the  defendant  for  Uie  safe-keeping  of  and 
damages  to  said  cattle  began  when  said  cat- 
tle were  put  Into  Its  said  stock  pen  at  Wilton 
for  sbipment,  and  received  by  tbe  defendant 
provided  the  defendant  or  its  agent  knew  that 
said  cattle  were  put  therein  for  the  purpose 
of  shipping  same  over  its  line  of  railroad; 
and,  to  render  defendant  liable,  it  is  not 
necessary  that  a  bill  of  lading  for  said  cattle 
should  have  been  signed  by  defendant 

"(2)  The  Jury  are  Instructed  that  where 
cattle  have  been  delivered  to  a  common  car- 
rier for  transportation,  and  they  are  not  de- 
livered to  their  destination  vlthln  a  reason- 
able time,  tbe  damages  recoverable  on  ac- 
count of  tbe  delay,  if  tbe  cattle  of  tbe  particu- 
lar kind  Bblpped  have  fallen  In  market  value 
during  tbe  delay.  Is  tbe  difference  iKtween 
tbe  value  of  tbe  cattle  at  the  time  and  place 
they  should  have  been  delivered  and  their  val- 
ue when  they  were  in  fact  delivered,  with 
six  per  cent  interest  after  deducting  the  cost 
of  transportation;  tbe  value  at  tbe  time  when 
they  were  In  fact  ddlvered  being  computed 
at  the  place  of  destination.  So,  In  this  case, 
if  you  find  from  tbe  preponderance  of  evi- 
dence that  plaintiff  delivered  to  defendant  the 
cattle  named  in  tbe  complaint  to  be  by  de- 
fendant transported  from  Wilton  to  Bonham, 
Texas,  and  that  said  cattle  were  not  delivered 
at  their  destination  In  a  reasonable  time  after 
such  delivery,  and  that  catUe  of  tbe  particular 
kind  shipped  had  fallen  in  market  value  dur- 
ing the  delay,  and  your  verdict  Is  for  plain- 
tiff, tbe  measure  of  dsmages  on  account  of 
such  delay  is  tbe  difference  between  tbe  mar- 
ket value  of  tbe  cattle  so  delivered  to  defend- 
ant at  Bonham,  Texas,  at  tbe  time  they 
should  have  heea  delivered,  and  their  value 
at  Bonham,  Texas,  when  they  were  In  fact 
delivered,  wltb  Interest  from  date  of  the  de- 
livery at  tiie  rate  of  6  per  cent  per  annum. 

"(3)  If  you  find  fOr  the  plaintiff,  in  estimat- 
ing bis  damages  you  may  include  In  your  ver^ 
diet  the  necessary  expense  Incurred  by  tb« 
plaintiff.  If  any  be  proven,  in  gathering  said 
stock  and  In  holding  tbem  i»reparatory  to  re- 
shipment  Including  a  rensoniUble  compensa- 
tion to  plaintiff  tor  time  lost  and  mon^  ex- 
pended fay  bim,  if  any  be  proved,  in  and  about 
tbe  collection  and  dilpment  of  said  cattie 
which  was  necessary."  Are  these  Instruc- 
tions correct? 

In  the  absence  of  a  conti-act  limiting  tbe 
liability  of  a  common  carrier,  be  is  liable  for 
all  losses  exc^  those  caused  tiy  tbe  act  of 
God.  by  tbe  public  enemy,  by  tbe  inherent 
d^ect  quality,  or  vice  of  tbe  thing  carried, 
by  the  seizure  of  goods  or  chattels  in  bis 
hands  under  legal  process,  or  by  some  act  or 
omission  of  tbe  owner  of  the  goods.  When 
be  undertakes  to  carry  live  stock,  be  Is  liable 
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as  an  Insurer  to  the  same  extent  as  when  en- 
gaged In  the  transportation  of  general  mer- 
i-'handliie,  except  at*  to  Injuries  caused  by  the 
animals  themselves  and  to  each  other,— losses 
that  are  caused  by  their  Inherent  tIcIous  oro- 
penslties.  He  cannot,  however,  be  considered 
as  having  assumed  this  liability  until  the 
goods  or  nve  stocS  have  been  delivered  to  and 
accepted  by  him  for  Immediate  transportation 
in  the  usual  course  of  bnslneas.  Railway  Co. 
V.  Hunter,  42  Ark.  203. 

In  Railway  Co.  v.  Murphy.  60  Ark.  338,  30 
S.  W.  420,  It  Is  said:  "When  the  shipper 
surrenders  the  entire  custody  of  his  goods  to 
the  carrier  for  Immediate  transportation,  and 
the  carrier  so  accepts  them,  eo  Instaute  the 
liability  of  ttie  common  carrier  commences. 
When  this  occurs,  the  delivery  Is  complete; 
and.  It  matters  not  how  long  or  for  what 
cause  the  carrier  may  delay  putting  the  goods 
In  transitu,  if  a  loss  is  sustained,  not  occasion- 
ed by  the  act  of  God  or  the  public  enemy, 
the  carrier  Is  responsible.  But,  on  the  con- 
trary, as  there  Is  no  divided  duty  of  safe- 
keeping, and  no  apportionment,  In  the  event 
of  loss,  between  the  owner  and  the  carrier, 
the  surrender  of  control  over  the  goods  by  the 
shipper  must  be  such  as  to  give  the  carrier  the 
unqualified  right  to  put  at  once  In  Itlnere,  and 
the  carrier  must  have  received  them  for  that 
purpose.  So  that  when  goods  are  delivered 
to  the  carrier  that  are  not  yet  ready  tor  ship- 
ment, awaiting  further  orders  from  the  own- 
er, or  the  happening  of  some  contingency  or 
compliance  with  some  condition  before  they 
are  ready  to  be  moved,  the  liability  of  the 
carrier  In  ttie  meanwhile  can  be  no  greater 
than  that  of  an  ordinary  depositary  or  bailee." 

In  the  first  Instruction  given  by  the  court 
at  the  Instance  of  the  plaintlflf  the  court  Ig- 
nored the  question  of  fact  presented  by  the 
evidence.  One  witness  testified  that  the  cat- 
tle were  not  delivered  to  or  received  by  the 
defendant  tor  Immediate  ti-ansportation,  that 
the  plaintiff  was  to  load  the  cars  with  the 
cattle,  and  that  the  defendant  refused  to  re- 
ceive the  cattle  for  shipment  until  they  were 
on  the  cars.  The  court  nevertheless  told  the 
Jury,  "The  liability  of  the  defendant  for  the 
safe-keeping  of  and  damages  to  said  cattle 
began  when  said  cattle  were  put  into  its 
said  stock  pen  at  Wilton  for  shipment,  and 
received  by  the  defendant,  provided  the  de- 
fendant or  its  agent  knew  that  said  cattle 
were  put  therein  for  the  purpose  of  shipping 
same  over  Its  line  of  railroad."  In  Instruct- 
ing as  to  the  tests  of  the  liability  of  the  de- 
fendant as  a  common  carrier,  and  what 
would  be  sufficient  to  render  It  liable  as 
such,  it  withheld  from  the  consideration  of 
the  Jury  the  evidence  to  the  effect  tliat,  al- 
though the  cattle  were  received  In  the  pens 
for  the  purpose  of  shipment,  the  plaintiff  was 
to  put  them  on  the  cars,  and  that  until  that 
was  done  the  deremlant  refused  to  under- 
take to  ship  them.  The  Instruction  was  cal- 
culated to  convey  the  idea,  and  may  have 
done  BO,  that  the  defendant  became  liable  to 


the  plaintiff  as  a  common  carrier  wtaea  ft  u- 

certalned  that  the  catde  were  put  In  tbc 
pens  Tor  the  purpose  of  shipment,  regardlesf 
or  the  evidence  that  It  refused  to  accept  the 
cattle  for  sthlpment  until  the  plalnttflF  loaded 
tbe  cars  with  them  according  to  agreement 
The  Instruction  is  clearly  erroneous,  and 
should  not  have  been  given. 

The  second  Instruction  given  to  tlie  jury 
at  the  instance  of  the  plaintiff  is  based  upon 
the  first,  and,  to  be  understood,  must  be  read 
and  construed  in  connection  with  it  After 
telling  the  Jury  when  the  liability  of  the  de- 
fendant, as  a  common  csrfler,  for  the  safe- 
keeping of  and  damages  to  the  cattle  began, 
It  told  them  that  If  they  found  from  the  pre- 
ponderance of  the  evidence  that  "^lalntlfl 
delivered  to  defendant  the  cattle  named  In 
the  complaint  to  be  by  defendant  transport- 
ed from  Wilton  to  Bonham,  Texas,  and  tiiat 
said  cattle  were  not  delivered  at  their  desti- 
nation in  a  reasonable  time  after  such  deliv- 
ery, and  that  cattle  of  the  particular  Und 
shipped  bad  fallen  In  market  value  during 
the  delay,  and  your  verdict  Is  for  plalntlfl, 
the  measure  of  damages  on  account  of  such 
delay  is  the  difference  between  the  market 
value  of  the  cattle  so  delivered  to  defend- 
ant at  Bonham,  Texas,  at  the  time  they 
should  have  been  delivered,  and  their  value 
at  Bonham,  Texas,  when  they  were  In  fact 
delivered,  with  Interest  from  date  of  t^e  de- 
livery at  the  rate  of  6  per  cent,  per  annum." 
TWs  reasonably  meant  tJiat  If  the  cattle 
were  delivered  and  received  In  a  way  to  ren- 
der the  defendant  liable  according  to  the 
ffrst  Instruction,  the  defendant  was  liable  for 
their  depreciation  In  value  If  they  were  not 
delivered  In  a  reasonable  time  after  such  de 
livery.  Under  the  first  instruction  the  Jury 
might  have  found,  and  probably  did,  that  the 
duty  to  ship  arose  on  the  2Sth  of  March. 
180S,  when  the  cattle  were  first  placed  In  the 
pens,  and  under  the  second  instruction  were 
authorized  to  find  that  the  defendant  was 
liable  for  the  depreciation  In  value  because 
the  cattle  were  not  delivered  at  their  desti- 
nation within  a  reasonable  time  after  tbat 
date,  when,  under  a  correct  Instruction,  they 
could  and  might  have  found,  under  the  evi- 
dence, tbat  the  cattle  were  not  delivered  and 
received  for  transportation  until  the  14th  of 
April,  1808,  and  were  delivered  at  their  place 
of  destination  within  a  reasonable  time 
thereafter.  The  second  InstrucUon  was  af- 
fected with  the  vice  of  the  first,  and  in  that 
connection  should  not  have  been  given. 

The  third  inst:ructlon  given  at  the  instance 
of  the  plaintiff  Is  likewise  erroneous.  He 
was  not  entitled  to  recover  anything  on  ac- 
count of  expenses  Incurred  in  going  from 
Wilton  to  Texarkana  and  returning,  and  for 
time  spent  In  negotiating  with  Mr.  Snooks, 
or  for  expenses  in  holding  the  cattle  loufer 
than  was  reasonably  necessary,  after  their 
recovery,  preparatory,  to  shipment  Under 
the  third  Instruction  the  Jury  may  have  In- 
cluded such  expenses  Id  the  amount  of  the 
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•daiiMtffes  for  which  they  retomed  a  verdict 
It  Aoold  aot  have  been  «lven. 

In  conflntng  wbxt  we  have  mid  to  the  11a 
blUt7  of  the  defeftdant  as  a  oemmon  carrier, 
ve  do  not  mean  to  make  the  Inpresshm  thai 
It  was  not  UaUe-in  any  otber  way. 

Reveraed  and  remanded  for  a  new  triaL 

WOOD.  J.,  did  not  partldpatfli. 


TDRNEIR  et  tl.  r.  OOCHRAN  et  al. 
(fiapreme  Court  of  'Tens.  April  15,  IMl.) 

DCBDS-^(HITOAOB8— RBOI3TRATI0N  —  DEED 
OF  TRUST— SAI.B-PURCEU.SBa-VN&BC0RO- 
BD  DBED-^URDBN  <W  PROOFMWNSTBUCT- 
IVE  NOTICE. 

1.  Wbpre  land  which  bad  previously  been 
•coaveTed  hy  a  warranty  deed  which  had  not 
beeo  recorded  was  sold  by  a  trustee  under  a 
power  in  a  deed  of  trust  to  secure  payment  of  a 
note,  the  grantee  in  the  trustee's  deed  stands 
on  the  footiDff  of  a  junior  purchaser,  and  not  a 
lien  creditor;  and,  in  an  actloD  by  the  heir  of 
'the  grantee  in  the  ti-uttee'a  Aeed  to  recover  the 
land  from  the  devisee  ot  the  grantee  in  the 
prior  warranty  deed,  the  burden  is  on  plaintiff 
to  show  that  the  grantee  in  the  trnst  deed  had 
uo  notice  of  the  aeuior  unreoerded  deed. 

2.  Pasch.  Oig.  art  4985,  reQiiirinc  UMrtcages 
to  be  recorded  iu  90  days  from  their  date,  and 
providing  that  "no  mortgage  shall  take  lien" 
onlesa  so  recorded,  was  anperseded  by  the 
fourtii.  fifth,  and  thirtewth  sections  of  tlK 
amendator/  act  of  February  S.  1S40,  providins 
that  the  lien  should  not  be  lost  if  th-^  umrt- 
-gagee  failed  to  have  it  recorded  witliin  the 
preecrihed  time,  and  that  clerks  should  admit 
**conTeyaDces"  to  record  at  anj  time,  4lurt 
the  record  of  a  mortgage  made  after  l8w  and 
not  recorded  within  90  days,  is  constructtTe 
notica  to  pnnhasen  after  the  date  of  record. 

Certified  questions  from  court  of  dvU  ap- 
peals. First  supreme  Judicial  district 

Action  by  William  Baker  Turner  and  oth- 
ers against  H.  A.  Cochran  and  others.  On 
certified  questions  from  court  of  civil  appeals, 
First  district 

H.  &  A.  R.  Maateraon,  for  appellants.  Ii. 

B.  Moody,  for  appeUees. 

WILLIAMS,  J.  TlilB  case  comes  ap  on  the 
following  certified  statmnent  and  questions 
from  the  court  of  dvU  anmis  tat  the  First 

district: 

"On  Aagust  12,  1806,  J.  A.  Thompson  was 
the  owner  of  1.476  acres  of  land  in  Mont- 
gomery county.  On  that  date  he  executed 
and  delivered  to  Wm.  R.  Baker  a  conveyance 
to  the  land,  in  the  form  of  a  general  warranty 
deed,  reciting  a  cash  consideration  of  $1,600. 
This  deed  was  not  placed  of  record  until 
April  0,  1858.  On  November  14,  1866,  J.  A. 
Thompson  executed  and  delivered  to  one  J. 
W.  HHiderson,  as  trustee,  a  deed  of  trust 
upcm  the  land  In  question  for  the  purpose  of 
securing  to  one  B.  A.  Shepherd  the  payment 
of  a  promissory  note  for  $095.87.  The  power 
of  sale  was  conferred  upon  the  trustee  !□  case 
of  default  In  the  paymeot  of  the  note.  Un- 
der this  deed  of  trust  tbe  land  was  regularly 
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eokl  by  ttie  trustee  on  April  6,  l^S,  for  tbe 
purpoee  of  paying  the  note,  and  B.  A.  Shep- 
hord  became  tbe  purchaser.  The  trustee  in 
pursuance  of  such  sale  executed  and  d^vered 
to  Shepherd  a  deed  to  the  land  so  sold.  The 
deed  of  truat  and  trustee's  deed  to  Shepherd 
were  aot  placed  of  record  uotdl  1870.  On 
April  6,  18C8,  the  day  of  the  sale  by  the 
trustee.  Baker  placed  his  deed  of  record  In 
Montgomery  county,  bnt  the  transcript  does 
not  disclose  wfaet^v  it  was  filed  with  ^e 
county  clerk  for  reglstratlTO  beflore  or  after 
the  conmmmation  of  the  sale  by  the  tmstee. 
As  to  whether  Shepherd  took  tbe  ileed  of 
trust  to  seewe  an  antecedent  debt  or  was  a 
purchaser  for  value,  tbe  record  is  aUent  ex- 
cept In  so  far  as  tbe  Insti-uments  themselves 
may  be  proof  of  ttie  trath  of  the  dedacaUoos 
contained  In  them.  The  record  Is  alM  silent 
«8  to  whether  B.  A.  Shepherd  had  actual 
notice  of  Baker's  senior  unrecorded  deed 
either  at  tbe  date  of  the  note  and  deed  of 
trost  or  at  tbe  date  of  the  sale.  So  far  as 
tbe  record  Bbow^,  the  land  has  never  been  oc- 
mpied  by  any  of  the  clainmnts.  B.  A.  Shep- 
herd is  dead,  and  tbe  appellee  Mrs.  M.  A. 
Oochran  Is  his  sole  heir.  Wm.  R.  Baker  la 
dead,  and  Wm.  Baker  Turner  is  his  sole  dev- 
isee. Mrs.  Oochran  brought  two  suits  against 
Turner  for  the  recovery  of  the  land,— one  In 
Montgomery  coimty  and  one  In  Harris  coun- 
ty. By  agreement  both  suits  were  consoli- 
dated in  Harris  county,  and  there  tried. 
Hamman,  the  Intervener,  bought  from  Tur- 
ner after  the  sulta  were  Instituted,  but  before 
service  of  citation  was  bad  in  either,  and  tbe 
testimcHty  does  not  show  that  either  the  in- 
tervener or  Turner  had  actual  notice  of  their 
pendency  at  the  date  of  Turner's  purchase. 
Tbe  record  la  silent  as  to  whetber  Hamman 
was  a  purchaser  for  value,  without  actual 
notice  of  tbe  claim  of  appellee  Mrs.  Uodirau. 

"(1>  Having  shown  the  execution  of  the 
deed  of  trust,  sale  tbereander,  and  deed  from 
the  trustee  to  her  ancestor  Shepherd,  the 
death  of  Sh^herd,  and  her  sole  heirship,  did 
It  further  devolve  upon  appellee  to  show 
affirmatively  that  Shepherd  was  a  bona  fide 
creditor,  aud  took  the  note  and  deed  of  trust 
without  actual  notice  of  Baker's  senior  unre- 
corded deed,  or  was  the  burden  of  proof  npon 
Turner  to  show  notice  to  Shepherd,  ta  that 
he  was  not  a  bona  flde  creditor? 

"(2)  In  view  of  articles  4965,  4086,  4988, 
Pasth.  Dig..— the  flrst-mentloned  article  re^ 
quiring  deeds  of  trust  upon  lands  to  t>e  re- 
corded within  ninety  days  of  their  date,— did 
the  failure  to  record  tbe  deed  of  trust  within 
tbe  time  prescribed  render  its  subsequent 
record  In  1870  Ineflective  as  constructive  no- 
tice to  the  lutervener?" 

In  a  supplemental  certificate  It  Is  stated 
that  the  deed  from  Thompson  to  Baker  was 
filed  for  record  April  &.  1858. 

1.  Tbe  first  question  seems  to  assume 
that  iQ  determining  where  the  burden  of 
proof  rested.  Shepherd  is  to  be  treated  as  a 
creditor,  aud  not  merely  as  a  purchaser,  as 
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those  terms  are  need  in  the  registration  lam. 
Paach.  Dig.  art  4988;  Ker.  St.  art  464a 
The  dedaloiui  cC  this  court  have  settled  two 
propoBltionB  respecting  the  burden  of  proof 
in  such  cases:  First  That  a  junior  purchas- 
er of  land,  attenq^ting  to  defeat  the  tlUe  of 
the  holder  of  a  prior  unrecoKled  deed  from 
the  same  grantor  t<x  the  same  land,  has  the 
burden  to  show,  b7  evidence  outside  the  re- 
citals in  bis  ctrnveTance,  that  he  purchased 
for  valuable  contideration,  and  without  no- 
tice of  the  previous  conveyance.  Watklns  t. 
Edwards,  28  Tex.  443;  Hawley  v.  BnUock,  29 
Tex.  217;  Bogers  v.  Pettus,  80  Tex.  42B,  U 
&  W.  1003.  Scctmd.  That,  as  against  a  cred- 
itor whoee  lien  has  been  fixed  upon  land  by 
legal  procesB  against  his  debtor,  the  holder 
of  a  prior  unrecorded  deed  from  sucb  debtor 
has  the  burden  of  proving  notice  of  his  right 
to  such  creditor  at  the  time  at  or  before  the 
attaching  of  the  lloi.  Unn  v.  Le  Compte, 
47  Tex.  442;  Wright  v.  Laaslter.  71  Tex.  G44. 
10  S.  W.  290.  ThwB  cases  were  followed  In 
Bamett  v.  Squyres.  9S  Tex.  193,  54  a  W.  241. 
The  contention  that  the  burden  was  on  those 
dalming  under  the  unrecorded  deed  now  In 
question  Is  based  upon  the  latter  class  of  de- 
cisions; the  subseQuent  moiisagac  being 
treated  as  a  creditcv,  and  not  as  a  purchaser 
only.  Whether  or  not  a  Junior  mortgagee  Is 
to  be  properly  so  classed,  under  the  law  regu- 
lating registration  of  Instruments  affecting  ti- 
tles to  lauds  (Bev.  St  art  4640),  for  any  pur- 
pose, is  a  question  wlilcb  admits  of  doubt, 
under  the  decisions.  In  the  case  of  HcKeen 
V.  SultenfusB,  61  Tex.  825,  the  question  was 
whether  or  not  the  holder  of  a  Junior  mort- 
gage given  to  secure  an  antecedent  debt,  who 
could  not  therefore,  be  protected  as  a  pur- 
chase', was  to  be  regarded  as  a  Hen  cred- 
itor, and  to  be  protected  as  such,  although 
he  bad  parted  with  no  consideration  on  faith 
of  the  security;  and  it  was  held  that  he  was. 
In  the  subsequent  case  of  Overstreet  v.  Man- 
ning, 67  Tex.  657.  4  &  W.  248,  It  was  held 
that  the  term  "creditor,"  as  used  In  the  chat- 
tel mortgage  statute,  means  only  such  cred- 
itors as  have  acquired  liens  by  proceedings 
at  law,  and  that  mortgagees  and  other  llen- 
holders  by  contract  or  act  of  the  parties  are 
on  a  difCerent  footing,  and  most  show  some 
consideration  other  than  an  antecedent  debt, 
in  order  to  postpone  the  prior  unrecorded 
deed.  This  was  so  modified  In  Berkey  &  Gay 
Furniture  Co.  v.  Sherman  Hotel  Co..  81  Tex. 
141,  16  S.  W.  SOT,  as  to  Include  within  the 
statute,  as  creditors,  landlords  whose  Uens 
arise  by  operation  of  law.  The  holding  in 
Overstreet  v.  Manning  was  based  upon  a 
statute  which  made  unregistered  chattel 
mortgages  void  as  against  creditors,  and  al- 
so as  against  "subsequent  purchasers  and 
mortgagees  or  llenholders  In  good  faith,"  thus 
expressly  classifying  mortgagees  with  pur- 
chasers and  diatlDgulBbing  them  from  cred- 
itors; and  it  might  be  said  tbat  this  decision 
does  not  Impair  the  force  of  tbat  in  McKeen 
V.  SultenfusB,  which  conatrned  the  statute 


ctmcemlng  reglstratlcm  of  Instruments  afEect- 
Ing  the  titles  to  land,  In  which  the  protected 
classes  are  mentioned  merely  aa  **cie^tDtB 
and  subsequent  purchasers  for  valuable  cod- 
slderatlon  without  notice."  But  the  qnestion 
suggests  Itself,  does  not  the  term  "purchas- 
ers" include  mortgagees,  and  does  not  the 
statute  BO  classify  them?  In  a  latw  case  a 
like  question  arose  under  the  act  of  1885  (ar- 
ticle 8S27,  Bev.  St)  concerning  reservations 
of  title  In  the  sale  and  delivery  of  chattels, 
sudi  as  had  before  beei)  known  aa  **CDndI- 
tional  sales,''  and  converting  them  Into  diat- 
tel  mortgages,  and  making  them,  unless  regis- 
tered, void  "as  to  creditors  and  btma  fide  pur- 
chasers." It  was  held  that  such  instnuronta, 
although  nnregistered.  created  valid  liens  aa 
between  the  parties,  and  that  subsequent 
mortgagees  were  not  lien  creditors,  within 
the  sense  of  the  statute,  but  were  to  be  class- 
ed as  piurchasers,  and,  in  order  to  postpone 
the  iwiw  lien  to  their  mortgage,  antecedent 
debts,  to  secm'e  which  the  mortgage  had  been 
given,  were  not  a  sufficient  consideration. 
Bow&i  V.  Wagon  WoriES,  01  Toe  88S,  43  S. 
W.  8^.  Justice  Dnunan.  after  review!^ 
previous  decisions,  said:  "The  logic  of  these 
dedslona  would  seem  to  include  within  tbe 
term  Creditors*  all  persons  whose  claims  are, 
xxffon  certain  conditions,  charged  by  law  as 
specific  11^8  upon  certain  property,  suiA  as 
holders  of  attachment,  execution.  Judgment 
landlord,  and  mechanic's  Uens,  and  to  ex- 
clude therefrom  all  others."  The  language 
of  the  statute  hm  construed,  so  far  as  it  in- 
fluences the  iDunedlate  question,  is  in  effect 
the  same  as  that  construed  In  McKeen  v. 
Sultenfuss.  Neither  of  these  cases  involved 
tbe  question  as  to  the  burden  of  proof,  but 
all  of  them  treated  of  the  substantive  rights 
of  the  parties  where  all  of  the  facts  were 
made  to  appear.  The  questions  so  decided 
are  not  now  before  us,  and  it  is  not  Intended 
to  express  any  opinion  as  to  the  effect  of  tlie 
later  decisions  upon  the  case  of  McKeen  v. 
Sultenfuss.  The  only  bearing  which  these 
cases  have  upon  the  question  of  the  burden 
of  proof  arises  from  the  distinctions  which 
the  two  classes  of  cases  first  cited  have  made 
between  creditors  and  purchasers.  Whether 
or  not  there  is  solid  ground  for  this  dlatinc- 
tion  Is  a  question  about  wliich  differences  of 
opinion  might  exist,  and  which  we  are  not 
called  upon  to  discuss.  The  sectmd  rule  stat- 
ed as  to  burden  of  proof  has  not  been  ap- 
plied to  any  cases  arising  under  the  statute, 
except  those  In  which  the  right  opposed  to 
the  claim  under  the  unrecorded  deed  was 
that  of  a  creditor  who  had  established,  as 
against  the  grantor  In  such  deed,  a  lien  upon 
tlie  property  by  process  of  law;  and,  since 
we  can  discover  no  reason  why  a  Junior  mort- 
gagee in  tills  respect  should  be  r^arded  as 
holding  a  stronger  position  than  that  of  tbe 
holder  of  a  Junior  deed,  we  cannot  assent  to 
the  contention  that  a  different  rule  as  to  bur- 
den of  proof  applies  to  thenL  The  reason  of 
the  rule,  as  between  two  holders  of  deeds 
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from  the  same  party,  Is  that  the  flrit  deed 
has  passed  the  legal  title  to  the  grantee  there- 
in, and  npon  this  he  is  entitled  to  stand  and 
to  recover  until  the  facts  prescribed  by  law 
to  defeat  it  have  been  made  to  appear  (Mc- 
AIplD  T.  Burnett.  23  Tex.  9SlSty,  and  this  rea- 
son certainly  opAatea  with  as  much  force 
against  a  junlm*  mortgagee  as  against  a  jun- 
ior vendee.  This  would  hardly  be  question- 
ed were  It  not  tor  the  difference  made  by 
the  dedslons  referred  to  between  purchasers 
and  creditors  with  Hens  fixed  by  law.  If 
there  Is  any  reason  which  distinguishes  the 
case  of  the  Junior  purchaser  from  the  classes 
of  creditors  mentioned.  It  equally  dlstlogulsb- 
es  from  them  the  case  of  a  junior  jnortgagee. 
We  therefore  conclude  tliat  the  burden  of 
proof  was  upon  those  claiming  under  the  Jun- 
ior mortgage  to  show  the  facts  which  would 
give  It  precedence  over  the  prior  deed. 

2.  Article  Pasch.  Dig.,  which  was  the 
third  section  of  tbe  act  of  Hay  15,  1888,  **to 
provide  for  the  foreclosure  of  mortgages," 
was  not  In  force  when  the  mortgage  In  ques- 
tion was  given.  It  was  superseded  by  the 
amendatory  act  of  February  5.  1810,  on  the 
same  subject  and  by  the  fourth,  fifth,  and 
thirteenth  sections  of  the  act  of  same  date 
"concerning  conveyances."  The  third  section 
of  the  act  of  1838  required  that  mortgages 
be  recorded  within  90  days  from  the  passage 
of  the  act  or  ftom  tbe  date  of  the  mortgage, 
and  provided  that  "no  mortgage  shall  take 
lien"  unless  ao  recorded.  The  amendatory 
act  provided  a  different  rule,  vis.  "that  all 
mortgagea  shall  be  recorded  as  heretofore, 
but  the  Hen  created  by  tbe  making  of  mort- 
gages shall  not  be  lost  nor  destroyed  as  be- 
tween the  parties  to  It  If  the  mortgagee  sh^l 
fall  to  have  It  recorded  within  the  time  pre- 
scribed by  law."  If  it  could  he  held  that 
this,  by  Itself,  left  In  force  the  requirement 
that  the  record  be  made  within  90  days,  and 
that  If  made  afterwards  It  would  be  Inef- 
fectual as  notice,  such  holding  Is  excluded 
by  the  other  statute  referred  to.  The  fifth 
aertlon  of  the  latter  act  required  clerks  to  ad- 
mit to  record  "at  any  time"  any  "convey- 
ances"; and  the  conveyances  meant  are  de- 
fined In  the  fourth  section,  which  Is  the  same 
as  article  4968^  Pasch.  Dig.,  and  includes 
mortgages,  and  provides  that  sncb  as  are  not 
recorded  shall  be  void  as  to  the  classes  of 
persona  named,  but  valid  as  between  tbe  par- 
ties and  their  heirs,  and  as  to  all  aobaequent 
purchasers  with  notice  or  without  valuable 
consideration.  Section  13  makes  tbe  delivery 
of  such  lustrumenta  to  the  clerk  notice  from 
the  time  of  such  delivery.  These  various 
provisions  left  no  part  of  section  3  of  the  act 
of  188S  afFecting  this  case  In  force,  and  the 
law  as  fixed  by  them  has  been  In  substance 
the  same  ever  since.  Pasch.  Dig.  arts.  Ei004, 
5012-8014-  The  same  decision  of  this  ques- 
tlMi  was  made  In  Price  v.  Cole,  35  Tex.  471, 
and  QX9gg  r.  Oregg,  88  Tex.  402,  and  npon 
this  point  we  think  those  decisions  are  cor- 
rect The  failure  to  record  the  mortgage 


within  90  days  does  not  Impair  tbe  eCTect  of 
the  record  as  notice  from  the  time  it  was 
made. 


REED  V.  STATE. 
(Court  of  Otimlaal  Appeals  of  Texas.  BCardi 

20,  1901.) 

CRIMINAL  LAW— TRIAI/-L08T  INFORKATIOK— 

StreSTITUTION— APPBAL-4F- 
FBCT— BVIDBNCE. 

1.  Proceediiifcs  oa  u  substituted  InfOTmation. 
without  a  motion  by  the  prosecating  attorney 
alleging  the  loss  of  the  information  and  seek- 
ing permission  to  substitnte  the  same,  are  ir- 

I  regular  and  Invalid. 

2.  Under  White's  Aon.  Code  Cr.  Proc.  art. 
884,  declarine  that  an  appeal  suapends  further 
proceedings  in  the  court  in  which  conviction 
WEB  had  until  the  judgment  is  reversed,  except 
where  any  portion  ot  the  record  is  lost  after 
notice  of  appeal  Is  given,  the  same  may  be  sub- 
stituted in  the  lower  court.  It  was  error  for 
the  court  to  allow  an  information  which  had 
been  lost  before  trial  to  be  sobstltnted  nunc  pro 
tunc  after  a  recognizance  for  appeal  bad  been 
entered,  though  the  recognisance  was  set  aside 
before  the  substitntion  was  allowed. 

3.  On  trial  for  an  aggravated  assault  on  a 
certain  woman.  It  was  error  to  allow  tbe  prose- 
cution to  prove  on  croas-examfnatlon  of  defend- 
ant's witnesa  that  be  waa  In  a  wine  room  drink- 
ing with  a  woman  when  a  certain  murder  oc- 
curred; the  time  and  place  of  the  two  crimes 
bring  different,  and  there  being  no  connection. 

4.  On  trial  of  defendant  for  an  aggravated 
assault  on  a  certain  woman.  It  waa  error  to  al- 
low tbe  state,  while  cross-examining  defendant, 
to  prove  that  a  certain  person  told  him  that  tbe 
woman  was  of  had  character,  and  that  he  be- 
lieved It 

Appeal  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

W.  J.  Heed  was  convicted  of  aggravated 
assault,  and  appeals.  Reversed. 

Armstrong  &  Hanger,  for  aiq>ellant  D.  E. 
Simmons,  Acting  Asst.  Attj.  Qen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  fined  925 
under  a  conviction  for  aggravated  assault 
He  was  tried  npon  what  purports  to  be  a 
substituted  Information.  The  prosecution 
failed  to  present  a  motion  alleging  the  loss 
of  the  information,  and  asking  permission  to 
substitute  the  same.  This  was  necessary. 
Burrsge  v.  State  (Tex.  Cr.  App.)  44  S.  W. 
169.  For  collation  of  authorities,  see  subdi- 
vision 3.  i  400.  White's  Ann.  Code  Cr.  Proc. 

Motion  tor  new  trial  was  overruled  and 
recognizance  entered  Into  on  the  17th  of  Sep- 
tember. In  the  latter  part  of  October  these 
matters  were  set  aside  by  the  court  and  the 
state  then  filed  a  motion  to  substitute  none 
pro  tunc  the  lost  Information.  Exception  was 
also  reserved  to  this.  This  could  not  be  done. 
See  White's  Ann.  Code  Cr.  Proc.  art.  884, 
which  provides,  "The  effect  of  an  appeal  Is 
to  suspend  and  aireat  all  further  proceedings 
In  the  case  In  the  court  in  which  the  con- 
viction was  had  until  the  Judgment  of  the 
appellate  court  is  received  by  the  court  from 
which  the  aiHwal  It  taken:  i^Tlded,  that  in 
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cue  wh«re.  after  notice  ol  appeal  has  bcm 
glTen,  the  record  or  any  pwtioa  thereof  la 
lost  or  destroyed  It  may  be  Bubstltuted  in 
the  lower  court,"  etc.  This  loss  f>ccurred  be- 
fore the  trial,  and  the  substitution  subse- 
quent to  the  trial  could  not  be  had  In  the 
manner  done  here.  Quarles  t.  State,  87  Tex. 
or.  B.  SG8,  30  S.  W.  668;  T^ewla  T.  State,  34 
Tex.  Or.  E.  126.  2»  S.  W.  384.  774,  30  S.  W. 
231,  and,  for  coUatloa  of  autborltlee,  see 
White's  Ann.  Code  Or.  Proc.  I  1236. 

The  state  was  permitted  on  cross-exam- 
ination of  the  defendant's  witness  Smith  to 
prove  by  him  that  be  was  In  tbt  wine  room 
drinking  beer  with  a  woman  when  G.  L. 
Thellmaa  killed  Qeorge  SwUt  The  objec- 
tion to  this  testimony  was  well  taken.  Ap- 
pelant was  Indicted  for  making  an  aggra- 
vated assault  upon  the  woman  at  a  different 
time  and  place,  and  with  whlbb  this  killing 
bad  no  connection.  This  waa  not  the  proper 
mode  of  Impeachment. 

On  cross-examination  oC  appellant  the  pros- 
ecuting attorney  was  permitted  to  prove  by 
him  that  Ridley  told  him  that  LIxale  Rid- 
ings was  a  bitch  and  a  whore,  and  that  he 
believed  It,  and  went  to  Jesele  Henderson's 
to  take  her  to  a  mmlcal  at  a  neighbor's  resi- 
dence. Tiizzie  Ridings  was  the  assaulted 
party.  We  do  not  believe  this  testimony  was 
admissible.  For  the  errors  discussed,  the 
Jodgment  la  reversed  and  the  cause  remanded. 


WISDOM  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.  March 
20,  1901.) 

BDROLART  —  NONCONSBNT  OF  OWNBH  —  CON- 
FB88I0N8  BBTORB  ORAND  JURY. 

3,  Where,  on  a  trial  for  burglary  frou  a 
Arm,  one  of  the  Grm  testifies  to  hia  want  of 
consent  to  the  taking  of  the  property,  but  the 
other  partner,  thougb  a  wltDess.  fails  to  give 
direct  and  positive  testlaiony  to  Us  want  of 
consent,  It  will  not  be  Inferted  from  other  cir- 
cumstances. 

2.  The  admlssloDs  or  eonfeuloiia  of  aceoaed, 
asadt  iMfore  th«  grand  jury,  after  being  warn* 
od,  in  regard  to  the  crime  charged,  are  com- 
petent evidence  against  him  on  the  trial. 

Henderson.  dissenting. 

Appeal  from  district  court.  Hunt  county; 
L.     Clark,  Judge. 

O.  O.  Wisdom  waa  convicted  of  burglary, 
and  he  appeals.  Reversed. 

J.  O.  Roberta,  for  appelant  D.  B.  Blm- 
mom,  Acting  Asat  At^.  Genn  for  the  State. 

DAVIDSON,  P.  J.  Appellant  waa  convert- 
ed of  burglary,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  penttoitlary. 

The  Indictment  charged  the  bur^arlous  en- 
try of  the  storehouse  of  Frost  ft  Campbell, 
with  Intent  to  CMnmlt  theft,  without  the  con- 
sent of  both  as  to  the  taking  of  property. 
On  the  trial  the  state  proved  the  want  of 
consent  of  Campbell  to  the  taking  of  the 
property,  but  did  not  prove  the  want  of  con- 


sent of  FroBt  This  la  urged  aa  a  gronnd 
for  rcK-ersaL  CampbeU  and  Froet  testified; 
Campbell  fuUy  aa  to  his  want  of  consent  to 
the  taking  of  the  goods,  but  Frost  testlOed 
only  as  to  Us  nonconsent  to  the  entry.  Tbis- 
latter  was  not  necessary.  Treadw^  v.  State. 
1«  Tex.  App.  ftiS;  Taylor  «r.  States  23  Tex. 
App.  63d,  5  S.  W.  141.  Nor  is  It  sufBcient. 
under  the  facts  of  thla  case,  that  tbe  want 
itf  consent  to  the  talking  might  be  inferred 
from  clrcuoj stances.  Where  the  alleged 
owner  Is  a  witness,  and  falls  to  give  direct 
and  positive  tutliaeny  to  bis  want  of  cod- 
sort  to  the  taking  of  the  property,  such  want 
of  consent  uriU  not  be  inferred  frwn  other 
circamstancee  in  evldenee.  Oood  v.  State. 
30  Tex.  App.  276,  17  S.  W.  400.  While  it  it 
true  the  want  of  ceaaent  may  be  proved  by 
drcimistantial  evidence,  aa  said  in  Wilaon's 
Case,  4&  Tex.  76;  Kemp's  Case,  38  Tex.  UO; 
McMabon'B  Case,  1  Tex.  App.  102;  Welsh's 
Case,  3  Tex.  Aro.  422;  Trafton'i  Case,  5 
Tex.  App.  480;  Clanton's  Case,  16  Tex. 
448;  Schnlti'a  Caae^  20  Tex.  App.  308: 
Mackey's  Case,  20  Tex.  App.  603,— yet  tbis 
cfasracter  of  evidence  cannot  be  resorted  to 
where  direct  evidence  of  the  fact  Is  attain- 
able. Jackson  v.  State,  7  Tex.  App.  34»: 
Stewart  v.  State,  9  Tex.  App.  321;  Wilson 
V.  State.  12  Tex.  App.  481;  BowUog  t.  State, 
13  Tex.  App.  338;  WilllauBoo  v.  State,  19 
Tgl.  App.  614;  Anderaoa  v.  State.  14  Tex. 
App.  4&;  IXKve  V.  State,  15  Tex  App^  563; 
Olayton  v.  State.  Id.  348;  MUler  v.  State. 
18  Tex.  App.  34;  Pratt  v.  SUte,  18  Tex.  A^^. 
276;  Scott  v.  State.  Id.  325;  Scbnlta  v.  State. 
20  Tex.  App.  308.  It  Is  a  familiar  rule  tbat 
the  best  evidence  attainable  must  be  ad- 
duced. 

The  admissions  or  confeaaltms  of  appel- 
lant, made  before  the  grand  Jury,  aftw  be- 
ing warned,  la  regard  to  the  bnrglary  char- 
ged in  the  Indictment,  wore  introduced  in 
evldeuce.  He  reserved  an  esceptton,  and  as- 
signs error.  The  ruling  of  the  court  Is  cor- 
rect. Thomas  v.  State,  36  Tex.  Cr.  R.  ITS. 
82  S.  W.  771;  Jones  v.  Stat^  S3  Tts.  Or.  EL 
7,  23  S.  W.  793;  Paris  v.  State,  35  Tex.  Cr. 
It  82,  81  S.  W.  855;  Thompson  v.  State,  lf> 
Tex.  App.  598;  Nicks  v.  State,  40  Tex.  Cr. 
R.  1,  48  S.  W.  186.  It  is  claimed  that  these 
suthorltles  are  in  contraventim  of  Gutgeaell 
V.  State  (Tex.  Cr.  App.)  48  S.  W.  1016.  That 
case  aeema  to  Indicate  that  testimony  be- 
fore a  grand  Jury  can  be  used  for  two  par- 
poses  only:  First,  where  perjury  is  assign- 
ed upon  evidence  adduced  before  the  grand 
Jory;  and,  secMkd.  where  witnesses  testify- 
ing before  the  court  made  different  atate- 
menta  before  the  grand  Jury  in  regard  to  the 
same  matter,— in  other  words,  f<^  impeach- 
ment purposes.  The  cases  cited  above  in 
support  of  the  foregoing  proposition  as  to 
confessions  made  by  a  defendant  l>efore  the 
grand  Jm7  In  regard  to  the  matter  for  which 
be  Is  being  tried  were  not  discussed  In 
Ontgesell's  Case,  and  no  reference  was  made 
to  the  decitions  cited.  If  It  was  intended  to 
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irennite  tfaoM  nmm,  cntaloly  It  ataontd  taave 
)ean  mentioned,  or  Uie  propositions  dlscusa- 
!d  In  tbe  Gutgcsell  Case.  Nor  1b  the  Gutge- 
lell  Case  correct  in  ataXiag  tbat  the  testi- 
noay  gim  heCore  tlw  grand  Juir  could  on- 

5  be  used  fov  Impeachment  puEposes*  for 
he  authorltia  above  cited  are  directly  to 
he  contrary.  There  are  other  bwtanoes  in 
rblcb  sofilL  teatimony  can  be  naed.  Where 
in  attack  la  made  upon  on  indictment  by  rea- 
lOD  of  the  fact  tbat  aome  j^aoa  other  than 
liose  autlioriaed  vers  praaent  befiwe  the- 
;rand  jury  when  the  indictment  was  conaid* 
(red,  the  eecracy  hanging  around  the  grand 
nry  can  be  UDTeUed.  and  teatimony  Intro- 
Inced  showing  that  fact  Bothechild  t.  State» 
r  Tex.  App.  Gld;  Stuart  t.  State,  36  Tex.  Or. 
R.  440.  34  a.  W.  118;  Slma  t.  State  (TeX. 
3r.  App.)  45  S.  W.  705.  So  ttae  question 
nay  be  InTeetlgated  aa  to  whethw  the  grand 
fary  le  a  toll  and  complete  grand  Jury. 
Drake  t.  Stats^  2S  Tex.,  App.  293.  7  S.  W. 
m;  Jackaon  t.  State,  25  Tex.  App.  314,  7 
3.  W.  872;  Smltb  T.  State,  19  Tex.  App.  96; 
tVatta  T.  SUte,  22;  Tex.  Ai^.  572.  3  S.  W. 
r09:  Wooda  t.  States  20  Tex.  App.  480, 10  S. 
(V.  108;  TiQTlnlo  t.  State,  27  Tex.  App.  872, 
11  S.  W.  447;  Maya  t.  State.  28  Tex.  App. 
186,  13  S.  W.  787.  "Neither  the  rule  of  bo- 
:recy  nor  the  oath  of  secrecy  whicb  gsand 
iarors  are  required  to  take  prevents  the  pub- 
ic or  an  ladiTldoal  from  pcovlng  by  one  or 
more  of  the  grand  juroni  In  a  court  of  Jus- 
tice what  passed  before  the  grand  Jury, 
(There,  after  ttae  porpose  of  secrecy  bas  been 
effected.  It  beoMoes  neeeesary  to  the  attain^ 
nent  of  Justice  aad  the  Tlndloatlom  of  troth 
md  right,  In  a  Judicial  tribunal,  tbat  tJu 
L-onduct  and  testimony  of  prosecutors  and 
vrltneseea  shall  be  inquired  Into."   17  Am. 

6  Eng.  Ene.  I«aw  (2d  Ed.)  p.  1294;  Jenkins 
r.  State,  85  Fla.  787,  IS  South.  182;  Hln- 
shaw  T.  State.  147  Ind.  884,  47  N.  B.  157; 
State  ▼.  Buskirk,.  S9>  Ind.  S84;  Burdlak  t. 
Hunt,  43  Ind.  SSL;  Sbattuck  v.  State.  11  Ind. 
t7S;  Bumham  t.  Hatfleld.  6  Blackf.  21; 
Hunter  t.  Randall,  68  Me.  183;  State  v,  Ben- 
ner,  04  Me.  267;  Sands  t.  Eobison.  12 
Rmedes  &  M.  704;  State  v.  BrougJitoo,  2Q  N. 
C.  06,  45  Am.  Dec.  607;  State  t.  Moran,  15 
Or.  202,  14  Pac.  419;  Jones  t.  Tnrpln.  6 
fleisk.  181;  U.  S.  t.  KIrkwood,  6  Utah.  123. 
13  Pac.  284.  And  the  refusal  of  a  grand 
taror  to  testify  is  contempt  Bx  parte 
Schmidt.  71  GaL  212,  12  Pac.  66.  Nor  can 
witnesses  before  a  grand  Jury  invoke  the 
rule  of  secrecy,  after  the  bearing  before  that 
tiody  bas  been  terminated;  nor  can  wltnesa- 
?8  rely  upon  anch  rule  In  criminal  proceed- 
ings against  them,  or  wben  It  is  sought  sub* 
itequently  to  Impeach  their  <Tedibiltty  as  wit- 
nesses, or  to  take  advantage  of  admissions 
uade  by  them.  People  v.  Northey,  77  Cal. 
118. 19  Pac  865,  20  Pac.  129;  People  v.  Kel- 
ley,  47  Cal.  126.  126;  People  r.  Young,  31 
Cal.  664;  State  v.  Brougbton,  46  Am.  Dec. 
M)7;  n.  S.  V.  Elrkwood,  6  Utah.  123.  13  Pac 
m  -.  People  T.  BegsBl,  8  Utah,  21,  28  Pact 


856.  So  It  is  held  that  testhnoiiy  i^vea  by  a 
witness  before  the  grand  Jury  can  be  used 
to  refresh  bis  memory  on  the  trial  of  the 
case.  Spangler  v.  State  (Tex.  Or.  App.)  66 
8.  W.  826. 

Where  a  person  is  being  tried  fi>r  crfane, 
a  coBfesaloa  volnntaxily  made  by  bim  beCwe 
a  grand  Jury  may  be  proved  by  members  of 
tbat  body,  and  It  has  been  held  In  dvil  ac- 
tlona  a  grand  Juror  may  testify  to.  admia 
alooa  made  by  a  person  against  bis  Inteceats 
before  the  grand  Jury.  In  support  of  the 
pn^^ltlon  tbat  grand  Jurors  may  testify  as 
to  a  defendant's  cmf eealon,  see  Slkes  v.  Dun* 
bar,  2  Selw.  N.  P.  (l&th  Bd.)  101&  This  case- 
was  decUled  by  Lord  Kenyon,  and  was  dted 
In  State  v.  BTongbtcm,  28  N.  a  96,  being  re- 
ported In  46  Am.  Dec  607.  See,  also.  IT.  S. 
T.  Pc»nter,  2  Cranch,  C.  a  0(^  27  Fed.  Cam.- 
606  (So.  16,072):  U.  S.  v.  Charles,  2  Cranch.. 
C.  C.  76,  Fed.  Caa.  No.  14»786i  Hlnshaw  v. 
State,  147  Ind.  844,  47  N.  B.  167;  State  t. 
Broug^n,  45  Am.  Dec.  907;  and  the  cases, 
above  cited  in  5  Utali,  18  Pac.  and  8  Utah. 
28  Pac  Aa  to  the  use  of  admissitKis  made- 
before  the  grand  Jury  In  dvil  eases,  see  &• 
Blackf.  21;  Klrfc  v.  Churrett.  8«  Md.  888..  86- 
Atl.  1088;  17'  Am.  &  Bug.  Btac  Law.  p.  1296, 
and  notes  8-6.  So  the  evidenee  ot  the  wit- 
ness glveu  before  the  grand  Jury  may  be  In- 
troduced agalnat  him  under  a^  charge  of  pec- 
Jui^,  through  the  moutii  <w-  moutiis  <tf  tbe^ 
grand  Jurors.  So,  audi  teatimony  may  be 
used  for  impeactamoit  purposes.  Se«  Id.  p. 
1287,  note  1.  for  collatira  of  auttaorltlea.  The 
authorities  dted  In  support  of  the  ppoposi- 
tlon  that  oonfeaslona  made  1^  a  defendant 
before  a  grand  Jury  cui  be  aubeequmtly  uaed 
on  his  trial  are  In  line  with  tiie  dedalmia  of 
our  state. 

The  Judgment  of  the  county  court  of  Dal- 
las county  was  Introduced,  which  adjudced 
appellant  Inaane.  Errw  la  assigned  upon 
tho  courts  charge  in  rebitlon  to  this  matter, 
and  q>edal  charges  wore  aAed  to  cover  ths- 
aUeeed.  defects.  Upon  another  trial  a  diangie 
should  be  given  in  aeewdance  with  the  rules, 
announced  In  Hunt  v.  State,  33  Tex.  Gr  B. 
232.  26  a  W.  206u  For  the  error  discussed., 
the  Judgment  Is  reversed,  and  the  causs  re- 
manded. . 

HENDERSON,  3.  (dissenting).  I  do  not 
agree  to  tbat  portltm  of  the  o^njon  of  the 
presiding  Judge  whteh  holds  tbat  the  trial 
court  committed  do  error  in  admitting,  over 
objections  of  appellant,  his  oonfessions  made 
before  the  grand  Jury,  after  being  warned 
in  regard  to  the  burglary  charged  in  the  In- 
dlctmmt.  In  support  of  the  opinion.  Thom- 
aa  V.  State.  36  Tex.  Or.  B.  17a  82  &  W.  771; 
Jones  V.  State.  88  Tex.  Or.  R.  7.  23  S.  W.  796; 
Paris  V.  State,  36  Tis.  Or.  B.  82,  31  &  W.  856; 
Thompson  V.  State,  10  Tex.  App.  508;  Nlcka- 
T.  State,  40  Tex.  Cr.  R.  1,  48  S.  W.  186,-are 
referred  to;  and  Outgeedl  v.  State  (Tex.  Or.- 
App.)  48  &  W.  1016,  is  overruled.  It  is  re^ 
marked  as  atrange  tbat  tn  Gutgesell's  Case- 
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DO  reference  was  made  to  tbe  above  decl 
alonB.  In  Thompson's  Case,  supra,  this 
character  of  evidence  was  rejected.  In 
Jones'  Case  the  question  was  not  mised.  Nor 
was  the  point  raised  ta  Paris'  Case;  It  being 
merely  Insisted  in  that  case  that  the  testi- 
mony was  not  freely  and  voluntarily  made, 
but  given  under  the  promise  ot  Immunity. 
In  Nicks'  Case  it  does  not  appear  that  the 
testimony  introduced  was  a  confesslcm  be- 
fore the  grand  Jury.  Tbe  opinion  suggests 
that  the  confession  of  appellant  had  be^ 
made  outside  tbe  Jury  room  to  the  county 
attorney,  and  was  used  In  the  grand  Jury 
room  to  indict  other  perscms,  and  the  objec 
tion  urged  wa«  that  the  testimony  was  Inad- 
missible because  used  before  the  grand  Jury 
to  Indict  others.  Spangler's  Case  (Tei.  Cr. 
App.)  55  3.  W.  826,  Is  also  referred  to;  but 
here  the  grand  Jury's  testimony  was  only 
used  by  tbe  witness  to  refresh  hla  memory, 
and  was  not  used  as  evidence  before  the  petit 
Jury.  In  Thomas'  Case,  howevw,  evidence 
of  a  confession  made  by  defendant  before  the 
grand  Jury  was  admitted  as  original  testi- 
mony. Keference  was  here  made  to  Olan- 
ton's  Case,  wblch  overruled  Ruby's  Case,  9 
Tex.  App.  868.  Now,  It  appears  all  these 
cases,  so  far  as  any  questloD.  was  made  as 
to  this  character  of  testimony,  were  based 
on  Clanton's  Case.  All  that  was  decided  In 
that  case  was  that  a  witness  could  be  im- 
peached by  contradictory  testimony  adduced 
by  him  before  tbe  grand  Jury.  In  that  case, 
however.  Mr.  Wharton  was  referred  to,  and 
some  expressions  of  his  were  quoted  with 
seeming  approval,  to  wit:  "Of  course,  a  pru- 
dent discretion  should  be  exercised  by  tibw 
court  In  the  admission  of  such  testimony. 
It  is  not  properly  admissible  tor  all  purposes, 
nor  in  reference  to  all  the  proceedings  of  the 
grand  Jury.  It  is  only  when,  in  tbe  Judgment 
of  the  court.  It  becomes  material  to  the  ad- 
ministration of  Justice,  that  it  should  be  al- 
lowed." This  expression,  and  not  the  deci- 
sion Itself,  seems  to  have  furnished  tbe  key- 
note for  subsequent  decisions  on  the  subject; 
that  Is.  such  testimony  was  admissible  when, 
in  the  Judgment  of  the  court,  It  becomes 
material  to  the  administration  of  Justice  that 
It  sbould  be  allowed.— thus  leaving -the  rule 
of  law  as  to  tbe  admissibility  of  the  evidence 
to  be  determined  by  the  trial  Judge.  See 
Thompson  v.  State,  supra,  and  Scott  v.  State. 
23  Tex.  App.  521,  S  S.  W.  142.  So  that  the 
effect  of  the  decision  In  Outgesell's  Case  was 
really  to  explain  what  was  said  In  Clanton's 
Case,  and  to  indicate  tbe  point  decided,  and, 
while  the  other  decisions  were  not  expressly 
overruled  by  name,  ao  far  as  they  followed 
the  dicta  used  In  Clanton's  Case  they  were 
overruled.  All  of  said  cases,  except  the 
Nicks  Case  and  Spangler  Case,  were  decided 
before  the  Outgesell  Case.  In  the  latter  case 
(rendered  by  Judge  Hurt)  the  admissibility 
of  testimony  taken  before  the  grand  Jury  as 
original  evidence,  and  not  in  contradiction 
of  the  testlmonr  ot  the  wltnen  teatirytng  In 


the  case  on  trial,  came  squarely  before  this 
court,  and  our  statutes  on  the  subject  were 
thoroughly  discussed;  and  It  was  there  held 
to  be  the  declared  policy  aC  our  law  **to  make 
secret  all  of  tbe  proceedings  b^we  the  grand 
Jury,  except  as  provided  in  said  article  40i, 
Code  Or.  Pfoc.,  which  authorizes  a  dlflcl» 
sure  of  such  proceeding  whenever  tbe  truth 
or  falsity  of  evidence  given  in  the  grand  jury 
room  in  a  criminal  case  shall  be  under  Inves- 
tigation." B^ore  tbat  case  waa  decided,  the 
same  doctrine  was  announced  In  Hlnea  v. 
State,  37  Tex.  Cr.  R.  339,39  8.W.985  (an  opto- 
Ion  rendered  by  oar  present  presiding  Judge), 
and  has  since  been  followed  in  Christian  v. 
State,  40  Tex;  Cr.  R.  G8»,  61  S.  W.  903.  So  It 
would  seem.  If  any  question  could  be  settled 
by  decisions,  that  this  sbould  be  considered  res 
adjudicata.  I  notice  In  the  opinion  a  great 
number  of  cases  from  other  states  are  re- 
tB^reA  to,  but  it  occurs  to  me  It  would  be  an 
unprofitable  task  to  review  them.  Tbey  only 
serve  to  indicate  In  those  states  a  relaxatioa 
of  the  general  rule  which  came  down  to  ns 
from  the  common  law,  tbat  the  proceedings 
before  the  grand  Jury  were  to  be  kept  setret 
But  certainly  these  decisions  cannot  be  In- 
voked as  an  interpretatl<m  of  our  own  stat- 
utes on  tbe  subject  That  la  ^aln  enough, 
and  when  the  language  requires  a  grand  Ju 
ror  to  swear  that  he  wlU  keep  secret  all  the 
proceedings  bad  b^ore  the  grand  Jury,  unless 
required  to  disclose  same  In  the  coarse  of  a 
Judicial  proceeding,  in  which  tbe  truth  or 
falsity  of  evidence  given  In  the  grand  Jury 
room  In  a  criminal  case  shall  be  under  Inves- 
tigation, this  oath  requires  no  Judicial  Inter- 
pretation. It  prescribes  the  only  contlnsency 
in  which  the  grand  Jury  room  can  be  gme 
into  for  evidence;  and  tor  this  court  to  re- 
quire a  member  of  the  grand  Jury  to  discloae 
something  beyond  his  oath.  It  occurs  to  mew 
would  be  dohig  violence  to  fats  conscience. 
In  regard  to  cases  cited  authorizing  the  In- 
dictment to  be  set  aside  on  evidence  Uiat 
the  Indictment  was  not  found  by  at  least 
nine  grand  Jurors,  or  that  some  perstm  not 
authorized  by  law  was  present  when  the 
grand  Jury  were  deliberating  or  voting  upon 
the  indictment,  this  is  authorized  by  statute 
(article  669,  Code  Of.  Proc.);  and.  besides.  It 
does  not  require  a  disclosure  of  the  proceed- 
ings or  testimony  taken  before  the  grand 
Jury.  For  tbe  reasons  given,  I  do  not  concur 
In  that  part  of  the  opinion  which  I  bave  dis- 
cussed. 


CHAPPELL  T.  8TATB.r 
(Court  of  Criminal  Appeals  of  Texas.  Iffarcb 

18.  1901.) 

ORIHINAL  UW-APPBAL-DBFBOTIVS  R«000- 
NIZAKCB. 

A  recognisance  to  the  oonrt  of  ameali, 
stating  that  appellant  was  convicted  In  tbe 

county  court.  Is  defective;  the  fact  being  that 
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accused  was  convicted  in  justice  coart,  and  her 
■•ppetl  to  the  ooonty  court  was  dismisied. 

Aiq^eal  from  Kaufman  county  court;  0. 
M..  Crtimluugh,  Judge. 

liUlu  caiappell  was  convicted  of  a  crime, 
aod  she  appeals.    Appeal  dismissed. 

Jack  &  CosoaUan,  Cor  appellant.  D.  E. 
SlKumons,  Acting  Aast.  Atty.  Gen.,  for  the 
State. 

HAVIDSON.  P.  J.  Appellant  appealed 
from  a  conviction  in  the  Justice  court  to  the 
c-oniity  court,  where,  upon  motion  of  the 
eounty  attorney,  the  appeal  was  dismissed. 
Tills  action  of  the  court  is  assigned  as  er- 
ror. The  recognizance  in  support  of  the  ap- 
peal to  this  court  Is  fatally  defective.  Alter 
reciting  the  offense,  the  recognizance  states 
tbat  appellant  has  been  convicted  In  the 
county  court,  but  does  not  state  the  amount 
of  the  punishment  As  a  matter  of  fact,  the 
appeal  was  dismissed,  and  there  was  no  con- 
viction. We  have  frequently  dismissed  ai>- 
peals  In  this  character  of  cases  where  the 
recognizance  was  the  same  as  here.  This 
recognizance  should  have  stated  that  the  par- 
ty stood  charged  with  a  misdemeanor,  had 
been  convicted  in  the  Justice  court  and  ap- 
pealed to  the  county  court,  and  the  appeal 
was  there  dismissed,  and  from  this  Judg- 
ment the  appeal  was  prosecuted.  However, 
we  are  not  prescribing  any  form  of  recog- 
nizance,—simply  stating  that  the  recogni- 
zance should  be  in  accordance  with  the 
judgment  The  appeal  la  dismissed. 


KUPE  V.  STATK.1 

(Ooart  of  Criminal  Appeals  of  Texas.    Feb.  6, 
1901.) 

HOMICIDB— EVIDENCE  —  MATERIALITY— UOR- 
PHINB  HABIT— PROOF  —  REPUTATION  —  WIT- 
NESS —  EXPERT  TESTIMONY  —  EXCLUSION- 
BILL  OF  EXCEPTIONS-SUFFICIENCY-EXPER- 
IMENTS  —  ADMISSIBILITY  —  POISON— ADMIN- 
ISTRATION —  PERPETRATION  OF  THEFT  — 
CRIMINAL  INTENT- DEORBB  OF  CRIME. 

1.  Where  defendant  and  G.  entered  Into  a 
conspiracy  to  give  deceased  morphine  and  chlo- 
ral for  the  purpose  of  producing  sleep  bo  they 
could  rob  him,  nod  C.  admitted  on  cross-exam- 
inntioD  that  the  second  day  after  the  crime  he 
hid  in  a  certain  river  bottom,  the  exclusion  of 
evidence  that  C.  went  to  the  river  bottom  the 
next  day  after  the  crime  was  not  prejudicial  to 
defendant,  since  the  event  occurred  after  the 
nccomplishment  of  the  conspira<9,  and  It  was 
immaterial  whether  it  was  the  first  or  second 
day. 

2.  Defendant,  a  saloon  keeper,  was  charged 
with  killing  deceased  by  puttmg  morphine  and 
fhloral  into  his  drinks  for  the  purpose  of  rob- 
bery. Several  laymen,  none  of  whom  had  seen 
the  deceased  more  tluin  a  few  days,  testified 
that  the  deceased  was  stupid  at  timest  and  aat 
around  the  honse,  nodding,  and  was  morose 
and  sullen  and  mattered  to  himself;  but  none 
of  them  ever  saw  the  deceased  take  morphine, 
or  knew  the  effect  of  the  drug  on  the  facial  ex- 
pression, or  that  deceased's  condition  could  not 
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;  have  been  caused  by  drunkenness.   BM,  that 

the  testimony  was  not  admissible  to  show  that 
deceased  was  addicted  to  the  morphine  faaUt, 
since,  in  the  absence  of  direct  testimony  tliat 
deceased  ate  morpiune,  that  fact  could  not  be 
proven  by  reputation,  and  the  witnesses  were 
not  snfBcientty  conversant  with  the  deceased's 
reputation  to  give  an  opinion. 

i.  Where  the  evidence  on  which  a  hypothetic- 
al question  was  based  was  inadmissible,  the 
opinion  of  the  expert  was  proj^erly  excluded. 

4.  Defendant  was  charged  with  poisoning  de- 
ceased in  defendant's  saloon,  and  C  swore  that 
a  few  minQteB  after  the  death  of  deceased  he 
found  deceased's  cap  wedf^ed  in  under  the  door 
from  the  inside.  Evidence  was  admitted  of  sul>- 
sequent  experiments  In  which  the  cap  was 
wedged  under  the  door  as  testified  to  by  C,  to 
which  defendant  objected  as  not  performed  un- 
der the  same  conditions,  as  the  cap  was  not  In 
its  original  state.  Beld,  that  where  the  bill  of 
exceptions  failed  to  show  what  kind  of  a  cap 
it  was,  and  its  condition  at  the  time,  and  the 
kind  of  door,  and  the  condition  of  the  cap  at 
the  time  of  the  experiment,  the  objection  could 
not  be  considered,  since  the  bill  must  show  In 
itself  that  the  evidence  was  not  admissible. 

5.  Where  experiments  were  performed  by  tha 
state  to  show  that  the  cap  wf  the  deceased 
could  be  wedged  under  the  saloou  door  where 
he  was  murdered,  as  testified  to  by  the  state's 
witness,  proof  that  the  conditions  were  nearly 
similar  was  suflSdent  to  admit  the  evidence, 
without  showing  that  the  exact  conditions  ex- 
isted. 

Q.  Pen.  Code,  art  711,  provides  that  all  mur- 
der committed  by  poisoning  or  in  the  perpetra- 
tion or  an  attempt  to  commit  robbery  is  mur- 
der in  the  first  degree.  Articles  647-649  de- 
clare that  if  any  person  mingles  a  noxious 
potiou  with  any  drink  of  any  person,  with  in- 
tent to  kill  or  injure  such  person,  or  causes  an- 
other to  swallow  any  snbstance  injurious  to 
health,  with  intent  to  injure  him,  and  by  reason 
thereof  death  ensnes  within  one  yeor.  the  of- 
fender shall  be  deemed  guilty  of  murder.  Held, 
that  the  killing  of  deceased  by  administering 
morphine  and  chloral  with  deceased's  drinks 
for  the  purpose  of  robbing  him  constituted  mur- 
der in  the  first  degree,  since  article  711,  making 
all  kiiling  by  poisoning  murder  in  the  first  de- 
gree, embraces  the  cnme  specified  in  articles 
647-^. 

.  7.  Where  the  jury  found  that  defendant  had 
administered  morphine  and  chloral  to  deceased 
in  sufficient  quantity  to  produce  death,  for  the 
purpose  of  robbing  deceased,  and  that  death 
ensued  from  that  cause,  the  fact  that  morphine 
and  chloral,  when  administered  In  small  doses, 
are  not  poisonous,  and  were  not  given  with  an 
intent  to  kill  deceased,  did  not  prevent  the  kill- 
ing from  constituting  murder  in  the  first  de- 
gree, since  the  criminal  intent  to  commit  a 
theft  was  sufiicient  evidence  of  a  malicious  pur- 
pose; and  hence  a  charge  that  defendant  was 
only  guilty  of  murder  in  the  second  degree 
was  properly  refused. 

8.  where  defendant  (a  saloon  keeper)  and  an- 
other entered  into  a  conspiracy  to  put  drugs  In- 
to deceased's  drinks  to  produce  sleep,  for  the 

Surpose  of  robbery,  and  they  gave  deceased  a 
ose  of  morphine,  and  Inter  some  chloral,  and 
the  evidence  of  the  state  showed  that  defend- 
ant was  present  and  participated  in  the  entire 
transaction,  the  fact  that  defendant  offered  evi- 
dence  tending  to  show  that  he  was  not  present 
when  the  chloral  was  administered  did  not  enti- 
tle him  to  a  charge  that  he  could  be  held  re- 
sponsible only  in  case  the  Jury  shonid  IwUeva 
that  death  occurred  from  the  administration  of 
the  morphine. 

Appeal  from  district  court,  Dallas  cotm^i 
Charles  P.  Clint,  Judge. 

O.  A.  itupe  was  convicted  of  murder,  ana 
he  appeals.  AtHrmed. 
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E.  B.  Muse  and  Jos.  E.  Cockr.-U.  for  ap- 
poUaat  D.  E.  Simmons,  Acting  Aost.  Atty. 
Gea.,  for  the  State. 

HEXDEKSON,  J.  Appellant  was  convict' 
ed  of  murder  In  the  first  degree,  and  his 
punisliment  assessed  at  confinement  in  the 
penitentiary  for  life,  and  prosecutes  this  ap- 
peal. 

The  Indictment  contained  five  counts.  The 
conviction,  however,  was  applied  to  the  fifth 
count  so  it  will  only  be  necessary  to  notice 
the  points  arising  under  said  count  The 
theory  of  the  state,  which  was  supported  by 
evidence,  was  that  appellant  and  oae  Bob 
Coleman,  acting  together,  poisoned  deceased, 
A.  T.  Uandall,  by  giving  him  moiThlne  and 
chloral  (one  or  both)  In  beer,  which  caused 
his  death,  and  that  this  was  done  for  the 
purpose  of  committing  a  felony,  to  wit,  theft 
from  the  person.  This  occurred  at  the  appel- 
lant's saloon.  The  accomplice.  Bob  Coleman, 
was  the  main  witness  for  the  state.  By  his 
testimony  the  actual  administration  of  the 
morphine  and  chloral  was  proven.  Morphine 
was  administered  first,  some  time  between 
0  ajad  7  o'clock  in  the  evening.  About  8 
o'clock  chloral  was  procured  at  a  drug  store 
near  by  on  two  occasions,— 120  grains  each 
time.  It  is  not  clear  whether  the  first  chlo- 
ral procured  was  given,  as  the  testimony 
suggests  it  may  have  been  all  or  partially 
spilled.  A  short  while  thereafter  a  like 
(luantlty  was  procured,  and  deceased  appears 
to  have  drunk  some  of  this  In  beer,  and  re- 
marked It  was  too  bitter  and  be  could  not 
drink  It.  Somewhere  about  8  o'clock,  or 
shortly  afterwards,  deceased  appears  to  have 
been  affected  by  the  drugs  administered.  He 
was  In  a  comatose  condition,  and  appellant 
and  Coleman  put  him  out  of  the  saloon, 
where  he  was  shortly  afterwards  found 
dead.  The  testimony  of  the  state  also  shows 
the  admin  Isti-atlon  of  the  drugs  was  for  the 
purpose  of  stupefying  and  rendering  deceas- 
ed unconscious,  so  that  the  parties  might 
steal  money  from  blm  which  he  exhibited  In 
the  saloon.  A  post  mortem  of  the  body  of 
deceased  showed  that  about  a  half  grain  of 
morphine  was  discovered  In  the  stomach. 
The  exiwrt  could  not  state  accurately  how 
much  had  been  taken  In  the  stomach,  as  he 
could  not  tell  how  much  had  been  absorbed. 
The  testimOTiy  of  this  expert  showed:  That 
a  lethal  dose  for  an  ordinary  man  was  about 
two  grains.  That  how  much  It  would  take 
to  kill  Id  particular  cases  would  depend  upon 
the  constitution,  habits,  etc.,  of  the  person. 
That  morphine  was  not  necessarily  poison, 
and  need  not  necessarily  produce  death. 
That  It  depended  upon  the  manner  of  its  use 
and  the  quantity,  as  well  as  the  habits  o^ 
the  Individual  and  his  condition.  It  had  Its 
effect  In  ordinary  cases  In  15  or  20  minutes, 
sometimes  longer.  No  chloral  was  discover- 
ed, and  no  tests  were  made  for  the  same. 
7%at  chloral  Is  also  a  hypnotic.  He  could 
not  tell  how  much  it  would  take  to  kiU.  In 


exceptional  cases  as  much  as  800  grains  had 
been  given  wlthbnt  fatal  results.   The  state 
also  Introduced  other  evidence  tending  to 
corroborate  the  accinnpllce  as  to  some  of  his 
testimony,— among  others,  the  testimony  of 
Lillian  Graves.   As  to  her,  some  of  the  tes- 
■  ttmony  suggested  that  she  might  have  been 
an  accomplice.    In  defense  appellant  Insist- 
j  ed  on  the  weakness  of  the  state's  case.   It  is 
I  particularly  Insisted  that  under  the  evidence 
;  chloral  was  the  cause  of  the  death,  and  that 
'  the  testliQony  showed  defendant  was-  not 
I  present  when  the  chloral  was  admlnMered. 
I  and  that  be  was  In  no  wise  responsible  there- 
.  for.    Defendant  asbed  charges  covering  these 
phases  of  the  case.    He  also  urged  that  the 
testimony  showed  morphine  and  chloral  were 
not  necessarily  poisons;  that  they  were  ad- 
ministered with  no  Intent  to  take  life,  but 
merely  for  the  purpose  of  stupefying  or  put- 
ting deceased  to  sleep  so  that  they  might 
take  his  money;  and  that  If  appellant  was 
responsible  for  the  death  at  all,  be  was  »tl- 
tled  to  a  charge  on  murder  In  the  second  de- 
gi-ee;  and  be  excepted  to  the  refusal  of  tiie 
court  to  give  such  a  charge.    Enoi^li  of  the 
facts  have  been  stated  to  present  and  discuss 
the  bills  of  exceptions  reserved. 

On  the  cross-examination  of  Bob  Coleman, 
he  was  asked.  If  on  the  next  day  after  the 
homicide,  which  occurred  at  night  he  did 
not  go  to  the  Trinity  river  bottom,  and  on 
the  evening  of  that  day  If  be  did  not  meet 
Sam  Spears,  and  give  Spears  a  sliver  dollar, 
and  ask  him  to  go  to  town  and  get  bfm 
(Coleman)  something  to  eat  and  If  Spears 
did  not  subsequently  return  to  the  bottom 
where  Coleman  was,  and  tell  falm  that  his 
brother,  Jim  Coleman,  sent  word  for  blm  to 
come  to  town.  The  witness  at  first  denied 
this,  but  subsequently  stated  It  was  the  sec- 
ond day  after  the  killing  of  the  deceased 
that  he  wss  In  the  bottom,  and  the  occur- 
rence inquired  about  happened.  Appellant 
then  proposed  to  Introduce  Sam  S]>ear8,  and 
prove  by  him  thnt  It  was  on  the  next  day 
after  the  homicide,  or  the  next  succeeding 
day  after  the  homicide,  that  be  met  Bol) 
Coleman  In  the  Trinity  bottom,  and  the 
events  Inquired  about  happened.  In  this 
connection  it  was  further  proposed  to  prove 
by  one  I^we,  who  accompanied  Sam  Spears 
to  the  Trinit7  bottom,  where  said  Spears 
met  Bob  Coleman,  that  It  occurred  on  the 
day  Immediately  succeeding  the  homicide. 
This  tcstiuiony  was  refused  to  be  admitted 
by  the  court,  and  appellant  assigns  this  as 
error.  Now,  It  will  be  noted  that  the  wit- 
ness Coleman  did  not  deny  going  to  the 
Ti*inity  bottom,  and  what  occiirred  between 
him  and  Spears.  He  merely  denies  that  it 
occurred  on  the  next  day,  and  appellant  pro- 
posed to  contradict  blm  as  to  time.  We  do 
not  consider  this  matter  material,  so  aa  to 
afford  the  basis  of  a  contradiction.  It  was 
something  that  happened  after  the  accom- 
plishment of  the  conspiracy,  and  not  before 
Ita  consunomation  or  Awing  Ht  accomplish 
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ment  If  the  gnOt  at  Coleman,  tbe  accom- 
pUce»  waa  a  disposed  fact,  and  by  hiB  teatl- 
mony  be  was  endeavorlDg  to  lay  tbe  wbole 
traii8acti<H)  on  appellant,  tben  bla  flight 
might  become  a  very  material  circumstance. 
Bat  here  be  admits  bis  connection,  and  ad- 
mits his  flight  and  concealment  In  the  Trin- 
ity bottom;  and  whether  it  was  the  next  day 
or  the  day  after,  It  ocears  to  us,  Is  Imina- 
terlaL 

Appellant  offered  to  prove  by  the  witness- 
es Duncan,  Pendleton,  and  Day  that  they 
were  acqnainted  with  deceased,  and  that  be 
bore  tbe  reputation  of  a  morphine  eater. 
Danran  stated:  That  deceased  bad  been  a 
school-teacher  near  Meridian,  and  that  de- 
ceased stayed  at  tbe  hotel  kept  by  witness 
tot  several  days  a  short  while  before  his 
death.  During  this  period  he  observed  tbe 
conduct  of  deceased,  and  that  It  was  pecul- 
iar. That  he  appeared  to  be  In  stupor  when 
In  the  bouse,  and  at  times  would  sit  around 
seemingly  In  a  stupor.  That  he  appeared  to 
have  no  appetite,  and  that  he  bad  a  pecul- 
iar expression  out  of  his  eyes,  and  that  he 
was  sullen  and  morose,  and  from  bis  man- 
ner and  conduct  it  was  the  opinion  of  tbe 
witness  that  Randall  was  addicted  to  the 
morphine  habit.  That  be  bad  observed  dur- 
ing 30  years  past  other  persons  addicted  to 
that  habit,  and  he  Judged  from  the  manner 
of  deceased  he  was  addicted  to  It  On  cross- 
examination  this  witness  Indicated:  That 
he  had  noticed  three  persons  dnrlng  80  years, 
and  one  of  them  be  saw  for  several  years 
about  once  a  month.  Another  one  he  saw  In 
a  store  In  tbe  town  where  he  went  to  trade. 
That  the  last  two,  be  did  not  know  whether 
tbey  used  morphine.  Witness  could  not  tell 
how  morphine  affected  the  api>earance  of  a 
person, — whether  It  dilated  or  contracted  tbe 
ptVlls  of  the  eyes,  and  what  effect  It  had  up- 
fm  the  complexion  or  facial  expression.  He 
was  simply  Jutting  from  general  appeal^ 
anees  and  stnpor.  That  whisky  produced 
tbe  same  stupor,  as  far  as  appearances,  as 
morphine.  That  he  did  not  know  whether 
or  not  Randall  bad  been  drinking  whisky. 
Did  not  know  whether  his  condition  was 
produced  by  whisky  or  morphine.  By  Pen- 
dleton be  proposed  to  prove  merely  that  the 
reputation  of  deceased  In  tbe  community 
was  that  be  was  addicted  to  tlie  habit  of 
nslng  morphine,  or  an  opiate  of  some  kind; 
that  before  appellant  came  to  his  house  he 
was  on  a  spree  In  town;  that  tbe  conduct  of 
deceased  was  peculiar,  as  be  observed  It, 
and  that  he  appeared  to  have  no  appetite, 
and  was  of  a  sullen  or  morose  disposition, 
stayed  about  tbe  house  nodding  In  the  day- 
time, even  when  he  arose  In  the  morning, 
talked  and  muttered  to  himself,  and  at  night 
^ould  cry  out  In  bis  sleep,  and  that  his  eyes 
had  a  peculiar  look,  and  tbe  school  children 
complained  about  bis  peculiar  mutteriug  to 
himself  and  other  unuanal  conduct;  that  he 
Inquired  in  order  to  ascertain  whether  de- 
ceaticd  was  a  morphine  cater,  and  went  to 


the  doctor  and  asked  bim  about  It,  and  the 
doctor  told  him  he  did  not  sell  him  any  and 
did  not  know  of  bis  using  any;  that  he  was 
a  nervous  and  feeble  man.  This  witness 
further  stated  be  did  not  know  tbe  effects  <tf 
morphine  or  opiates;  that  there  were  only 
three  or  four  Americans  In  tbe  community 
where  deceased  was  teaching  school  at  tbe 
time,  and  bis  reputation  was  confined  to 
them  By  the  witness  Day  It  was  proposed 
to  prove:  That  deceased  was  In  his  house 
for  a  day  or  two.  That  bis  conduct  was 
very  peculiar,  and  in  the  nighttime  he  arted 
like  a  crazy  man.  Waked  witness  after  he 
had  been  asleep,  raving  and  holloing.  He 
might  have  been  drunk.  Witness  could  not 
say  be  had  not  been  drinking,  and  that  his 
acts  would  not  be  produced  by  drinking,  but 
he  acted  differently  from  any  other  drunken 
man.  None  of  these  witnesses  testify  that 
tbey  had  ever  seen  or  known  of  deceased 
using  any  opiates  or  morphine.  As  stated, 
the  court  refused  to  permit  the  introduction 
of  this  testimony,  which  appellant  Insists 
was  admtaatble  for  tbe  purpose  of  account- 
ing for  the  morphine  found  in  the  stomach 
of  deceased  after  death.  In  support  of  his 
contention  appellant  cites  us  to  several  au- 
thorities which  authorise  tbe  Introduction  of 
the  character  of  the  deceased  In  certain  cases 
of  homicide,  as  being  a  dangerous  man,  ete., 
and  contends  that  by  analogy  this  sort  of 
testimony  Is  admissible.  If  this  was  a  mat- 
ter provable  by  character,  as  that  appellant 
bad  the  reputation  of  being  a  morphine  eater, 
we  do  not  believe  tbe  witnesses  show  them- 
selves sufficiently  conversant  with  the  repu- 
tation of  deceased  in  that  respect.  But  we 
do  not  believe  this  Is  a  matter  provable  by 
reputation,  Independent  of  any  testimony  at 
all  showing  that  deceased  actually  ate  or 
used  morphine  or  other  opiates.  If  we  re- 
cur to  the  record,  there  Is  no  testimony  tend- 
ing to  show  that  at  the  time  or  shortly  be- 
fore tbe  death  of  deceased  be  took  any  mor- 
phine voluntarily.— nmch  leas,  that  be  to<A 
any  with  suicidal  Intent.  The  evidence  does 
not  even  suggest  this.  In  oonnectlon  with 
this  testimony  api>ellant  also  proposed  to 
show  by  Dr.  Thomson,  a  physician,  that 
from  the  testimony  of  said  witnesses  It  was 
his  opinion  deceased  was  a  morphine  eater. 
It  appears,  however,  this  witness  was  not  In 
court  at  the  time.  Waiving  that,  still,  If  the 
testimony  on  which  the  hypothetical  opinion 
was  to  be  based  was  not  admissible  In  evi- 
dence, then  tbe  opinion  could  not  be  given, 
because  there  was  nothing  in  the  case  upon 
which  to  found  it. 

As  an  inculpatory  tect  against  appellant, 
the  state  proved  by  Jack  Cabell:  That  a 
few  minutes  after  deceased  died  he  went  to 
the  body,  lying  close  to  the  door  of  the 
saloon.  Found  tbe  cap  of  deceased  In  tbe 
north  comer  of  the  door,  wedged  In  under 
tbe  door.  That  he  pulled  It  out.  It  was 
wedged  In  tight  It  was  not  In  loose.  It 
was  In  tight  That  be  examined  the  door. 
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and  the  cap  could  not  have  been  pushed  In 
from  the  outside.  Subsequently  the  state 
was  permftted  to  prove,  over  the  objections 
of  defendant,  by  witnesses  Carson  and  Mil- 
ler: That  they  went  to  the  saloon  in  ques- 
tion, and  took  the  cap  of  deceased  with 
them.  That  It  was  mashed  flat,  caused  by 
being  shut  in  under  the  door  of  the  saloon 
kept  by  defendant,  in  which  the  poisoo  was 
thought  to  be  administered  to  deceased. 
That  witnesses  put  the  cap  down  within  the 
door  of  the  saloon  at  which  it  was  said  to 
have  been  found,  same  being  masbed  down 
behind,  and  that  witnesses  then  Jerked  the  I 
door  to,  and  the  cap  caught  under  the  door 
at  the  place  and  in  the  manner  as  state's  wit- 
ness Jack  Cabell  had  stated  he  had  found  It 
on  the  night  of  the  tfomicide.  This  experi- 
ment was  repeated  as  many  as  four  times, 
and  every  time  the  cap  caught  under  the 
door  in  the  manner  aforesaid.  Appellant  ob- 
jected to  all  of  said  testimony  for  the  reason  | 
that  it  was  incompetent  to  bind  defendant  1 
by  the  aforesaid  tests,  and  that  the  condi- 
tions were  not  proved  to  have  been  the  same 
as  at  the  time  of  the  murder,  nor  was  the 
door  shown  to  have  been  in  the  same  condi- 
tion, nor  did  the  evidence  of  the  state  show 
how  the  cap  was  lying,  or  where  it  was  with 
reference  to  the  door,  on  the  night  of  tbe 
homicide,  when  it  was  claimed  to  have  been 
caught  under  the  door.  Nor  was  It  shown 
that  the  cap  was  then  mashed  down  behind 
as  it  was  at  the  time  of  tbe  said  experiments, 
but,  on  the  other  band,  the  proof  showed  it 
was  masbed  down  by  reason  of  Its  having 
been  caught  under  the  door.  And  said  ex- 
periments did  not  show  whether  the  cap.  in 
Its  natural  condition,  would  have  caught  un- 
der the  door  or  not,  and  in  fact  no  experi- 
ment was  made  with  the  cap  as  It  would 
have  been  in  its  natural  condition  when 
worn  on  the  head.  Defendant  further  ob- 
jected to  said  testimony  because  It  was  pure- 
ly conjectural,  and  defendant  was  not  pres- 
ent at  said  experiments,  and  he  In  no  man- 
ner could  be  bound  thereby.  In  explanation 
the  court  says:  "Defendant  swore  that  he 
closed  the  door  and  no  cap  was  under  it,  and 
he  further  swore  that  nothing  could  get  un- 
der the  door,  thicker  than  a  sheet  of  pa- 
per." It  will  be  noted,  as  to  this  bill.  It  is 
stated  as  a  ground  of  objection  to  the  admis- 
sibility of  this  testimony  that  the  experiment 
was  not  performed  under  tbe  same  condi- 
tions with  reference  to  tbe  door  and  cap  as 
when  The  same  was  first  found  by  the  wit- 
ness Cabell.  To  have  been  a  good  bill,  we 
think  it  should  have  distinctly  shown,  as  a 
matter  of  fact,  the  character  of  cap,  its  con- 
dition at  the  time,  the  kind  of  door,  and  ita 
condition  at  the  time,  and  then  shown  the 
condition  of  the  cap  at  tbe  time  the  experi- 
ment was  made,  and  the  condition  of  the 
door,  so  as  to  have  shown  by  the  facts  that 
the  experiment  was  not  performed  under  the 
same  or  nearly  similar  conditions,  as  we  un- 
dwrstaud  the  rule  to  be;  that  is,  the  bill  must 


abow  In  itseU  that  tbe  testimony  was  not  ad- 
missible. Now,  as  far  as  we  aie  advised,  we 
do  not  know  what  kind  of  cap  this  was. 
There  are  various  kinds  of  caps,— some  stiff, 
and  some  soft,  which,  when  not  worn  on  the 
head,  fall  flat  For  aught  that  we  know,  the 
cap  in  question  may  have  been  of  this  char- 
a^er.  The  witnesses  merely  say  the  cap 
was  mashed  down,  and  not  In  the  condition 
as  when  worn  on  the  head.  In  our  opinion, 
the  hill  does  not  disclose  that  the  expniment 
was  not  made  under  similar  or  nearly  simi- 
lar conditions  as  existed  at  the  time  of  tbe 
homicide.  As  has  been  frequently  held,  tbe 
ground  of  objection  stated,  that  tbe  facts 
were  not  similar,  is  not  a  certificate  by  the 
judge  to  that  effect  It  further  occurs  to  us 
that  the  rule  Invoked  by  appellant  that  the 
conditions  must  be  similar  or  exactly  simi- 
lar, Is  not  the  correct  one.  They  must  be 
similar  or  nearly  so.  See  Clark  v.  State,  38 
Tex.  Cr.  B.  30,  40  S.  W.  962.  Appellant  says 
this  testimony  was  admitted  for  the  purpose 
of  corroborating  Jack  Cabell  as  to  finding  the 
cap  wedged  under  the  door,  and  was  mate- 
rially injurious  to  him.  Cabell  was  not  an 
accomplice,  and  required  no  corroboration: 
and,  as  far  as  the  record  discloses,  no  wit- 
ness controverted  his  testimony  as  to  finding 
the  cap  wedged  under  the  door.  However, 
the  court  did  not  err  in  admitting  the  testi- 
mony. At  least,  error  is  not  shown  by  tiie 
bill  of  exceptions. 

The  court  only  instmcted  the  Jury  as  to 
murder  In  the  first  degree.  Appellant  in- 
sists: "The  court  erred  In  instructing  the 
Jury  that  if  the  death  of  deceased  was  pro- 
duced by  morphine  or  chloral,  or  both,  ad- 
ministered by  appellant  and  If  said  sub- 
stances were  poisonous  or  constituted  a  nox- 
ious drink  when  mixed  with  beer,  and  were 
administered  for  the  purpose  of  enabling  ap- 
pellant to  steal  from  the  person  of  deceased, 
appellant  would  be  guilty  of  mdrder  in  the 
first  degree,  although  the  quantity  and  man- 
ner of  the  use  of  sold  drugs  may  have  been 
an  accident  or  mistake.  And  the  court  fui^ 
tber  erred  with  respect  to  said  matters  in  re- 
fusing to  give  special  charges  requested  by 
ajiijellant  presenting  the  theory,  and  support- 
ed liy  tbe  evidence,  that  morphine  and  chlo- 
ral arc  not  poisons,  and  that  the  homicide 
might  be  murder  of  the  second  degree."  In 
hla  brief  he  has  subdivided  his  objections  un- 
der four  heads,  as  follows;  '"(1)  AU  murder 
of  the  first  degree  must  come  under  article 
711,  Pen.  Code,  and  the  offense  with  which 
appeUnnt  Is  charged.  If  murder  in  the  first 
degree,  must  coiue  under  the  subdivision 
■poison'  of  said  article,  rf  not  under  that 
head,  the  offense  cannot  be  per  se  murder  of 
the  first  degree.  (2)  If  appellant's  oSenae 
be  brought  within  the  provisions  of  article^ 
647-649,  Pen,  Code,  it  is  no  longer  murder  In 
the  first  degree  per  se,  but  It  would  be  mur- 
der of  the  first  or  second  degree,  to  be  de- 
tenuined  by  the  Jury  under  proper  tnatrue- 
tlons.  (3)  Murder  accomplished  by  the  ad- 
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mhUitrstlon  of  a  ihhcIotm  potion  Isiwt  per  se 
of  tbe  first  degree,  but  to  cwnstltnte  it  such 
tbe  noxloui  potion  must  bftve  been  a  poison. 
(4)  The  statute  making  murder  by  poison 
murder  of  the  first  degree  refers  to  poison 
Intentionally  naed  aa  a  poison,  and  does  not 
Include  murder  by  a  noxious  substance  not 
used  for  the  purpose  of  poisoning,  or  to 
harmless  drugs  that  by  accident  or  mistake 
in  the  manner  their  use  may  have  pro- 
duced death." 

Appellant  Insists  that  articles  647-649,  Pen. 
Code,  do  not  make  a  murder  by  poison  mnr 
der  of  the  first  degree;  nor  does  It  follow 
that  if  one  Intending  to  commit  a  felony 
shall,  through  accident  or  mistake,  do  an- 
other act  which.  K  Toluntarily  done,  would 
Ik  a  murder,  It  would  necessarily  be  murder 
in  the  first  degree,  and  the  statute  making 
a  murder  by  poison  does  not  apply  to  this 
character  of  case  (see  article  711);  his  In- 
sistence being  that  article  711  does  not  apply 
to  this  transaction,  and  that  the  court 
should  have  given  a  charge  on  murder  in 
the  second  degree.  In  Tooney  t.  State,  fi 
App.  163,  all  these  articles  of  our  stat- 
ute came  up  before  the  court  for  construc- 
tion; and  there  It  was  held  that  the  article, 
which  Is  now  711.  which  mattes  all  murder 
committed  by  poison  murder  in  tbe  first  de- 
gree, also  embraces  articles  647-649;  this 
Iieliig  construed  also  to  mean  a  murder  by 
jwieon  to  be  murder  In  the  first  degree.  The 
4*ourt,  in  Bifeaklng  of  these  last  articles,  say: 
"Evidently  the  object  of  this  statute  was  to 
reach  a  class  of  cases  about  which  doubts 
might  arise  when  the  general  statute  of 
mnrder  was  sought  to  be  applied  to  them. 
Such  doubts  were  more  imaglnaty  than  real, 
In  ctur  construction  of  both  statutes.  It  is 
to  be  noted  that  under  these  latter  statutes 
'the  Intent  to  kill'  or  'the  intent  to  Injure* 
are  made  to  stand  In  lieu  of  and  must  be 
proven  Just  as  *ma]lce  aforethought'  under 
the  general  law,  which,  .as  we  have  seen, 
when  explained,  means  nothing  more  nor 
less  than  the  taking  of  life  with  Intention  to 
do  80,  or  when  death  results  from  an  inten- 
tion to  do  serious  bodily  barm.  In  either 
case,  and  under  this  latter  as  under  the  for- 
mer stntute,  the  malicious  Intent  and  Its 
proof  are  not  only  the  same,  but  are  also  the 
very  gist  of  the  offense.  So  utterly  revolt- 
ing to  every  sense  of  humanity  Is  the  use 
of  poisons  as  means  of  injury  to  and  for  tbe 
destruction  of  human  life,  because  of  the 
cool,  calculating  fiendlshness,  the  deliberate 
craftiness,  with  which  they  are  adminis- 
tered, and  the  unsuspecting  confidence  with 
which  they  are  necessarily  taken  by  the  In- 
nocent victim,  that  the  law.  in  its  efforts  to 
suppress  It  entirely  aa  one  of  the  foulest  of 
all  crimes,  denounces  no  halfway  penalties 
against  It  after  It  has  accomplished  the  de- 
struction of  a  reasonable  creature  In  being. 
Under  these  last  statutes.  If  death  ensues 
within  one  year  It  Is  murder;  and  it  is  mur- 
der In  the  flrat  degree  under  the  apress 


terms  of  our  statutes,  because  committed  by 
poison."  And  see  Hedrlck  v.  state.  40  Tex. 
Cr.  R.  532,  SI  S.  W.  252.  Xo  language  could 
be  clearer  or  more  emphatic  than  this,  and 
it  accords  entirely  with  our  view  In  the 
construction  of  these  statutes.  Of  course, 
the  statute  does  not  seek  to  create  any  new 
offense  of  murder,  but  merely  to  make  all 
murder,  whether  of  the  first  or  second  degree, 
when  it  is  done  by  poison,  murder  of  the 
first  degree.  Therefore  It  must  be  alleged  In 
a  case  of  murder  by  poison  that  the  killing 
was  done  with  malice  aforethought,  and  this 
must  be  proven:  and.  whether  the  proof 
shows  that  the  killing  was  done  either  upon 
express  or  Implied  malice.  It  is  made  by  the 
statute  then  equally  murder  of  the  first  de- 
gree. The  intentional  administration  of  poi- 
son with  Intent  to  kill  or  inflict  serious  bod- 
ily injury  Is  itself  evidence  from  which  mal- 
ice can  be  inferred.  Whart.  Uom.  p.  627. 
But.  more  than  this,  at  common  law.  as  wdl 
as  under  our  statute,  one  Intending  to  com- 
mit a  felony,  and  in  its  commission,  through 
accident  or  mistake,  and  beside  his  original 
Intention,  commits  another  felony,  is  as  guil- 
ty of  tbe  last  offense  as  if  he  had  voluntarily 
done  that  felony.  The  Intention  to  commit 
the  original  felony  supplies  the  malicious  In- 
tent as  to  the  one  actually  committed.  Mr. 
Wharton  and  Mr.  Bishop  lx>th  appear  to  con- 
cede thin  to  be  the  rule  at  common  law. 
Whart.  Hom.  pp.  6S-60;  2  Blsh.  Cr.  Law,  p. 
418,  §  727,  Bubd.  2.  Both,  however,  appear  to 
doubt  the  correctness  and  deplore  the  hard- 
ship In  the  application  of  this  principle  In 
special  cases,  but  they  concede  that  when- 
ever this  mattn'  is  regulated  by  statute  the 
question  is  settled,  as  it  is  competent  for 
the  legislature  to  do  this.  Now,  we  think  it 
follows  from  our  statutes  with  r^erence  to 
homicide  committed  by  poison,  whenever  It 
is  shown  that  the  poison  was  administered 
with  malice  aforethought,— that  Is,  Intention- 
ally and  with  Intent  to  take  life  or  to  Inflict 
Injury,  the  probable  consequence  of  which 
might  end  In  death,  which  malice  Is  to  be 
proved  as  in  other  cases  by  circumstances, 
whether  It  be  express  or  Implied  malice,— that 
It  will  be  murder;  and,  being  murder,  our 
statute  makes  It  murder  In  the  first  degree. 
Moreover,  when  we  superadd  to  this  tlie  fur- 
ther proposition  that  the  administration  of 
the  pols(H]  was  with  intent  to  perpetrate  the 
crime  of  theft  from  tbe  person  (that  is,  to 
stupefy  the  party,  and  so  to  Inflict  injury 
upon  him.  In  order  the  more  easily  to  con- 
summate the  theft);  that  the  party  so  en- 
gaging is  perpetrating  a  felony;  and  if.  In 
the  consummation  thereof,  he  takes  tbe  life 
of  the  person  he  Is  so  ottempting  to  stupefy, 
by  the  accident  or  mistake  of  giving  too 
much  polHon,~tbis  Is  the  [terpetratlon  of  mur- 
der in  the  commission  of  another  felony, 
the  original  felony  Itself  evidencing  the  ma- 
licious purpose,  and  so,  being  murder  of  any 
degree.  It  being  accomplished  by  poison  It 
Is  made  by  our  law  murder  In  tbe  first  de- 
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gree.  However,  appellant  eays  tbat  mor- 
phine and  cbloral  are  not  poisons;  that  small 
dosea  may  be  given,  and  are  fi-eqiiently  gW- 
ea,  SB  medicines  and  to  ease  pain,  and  they 
<Hily  become  poisons  when  given  in.  large 
doeea.  Grant  it;  this  matter  as  to  wbethei 
or  not  they  were  poisons  as  aaminlstered 
was  submitted  to  the  jury,  and  they  found 
that  .as  administered  they  were  poisons  and 
prodaced  death.  Again  he  says:  Grant  that 
appellant  administered  the  morphine  and 
cbloral,  one  or  both;  he  did  not  intend  to 
kill  upon  malice  at  all;  that  he  administered 
tiiem  merely  as  soiJoriflcs,  in  order  to  liill  his 
victim  to  sleep,  so  that  he  might  steal  from 
him.  In  other  words,  he  insists  there  must 
be  an  intent  to  kill,  before  there  can  be  mur- 
der of  any  kind.  He  asked  a  number  of 
charges  on  this  subject,  contravening  the 
charge  given  by  the  court  If  there  was  any 
Question  of  innocent  intention  here,  as  where 
defendant  was  in  pursuit  of  a  lawful  pur- 
pose, and  having  negligently  administered 
too  much  morphine  or  chloral,  a  very  differ- 
ent question  would  present  Itself.  Here  he 
was  not  in  the  pursuit  of  a  lawful  purpose. 
He  was  In  the  pursuit  ot  an  unlawful  pur- 
pose, to  wit  theft  from  the  per8on,--a  felony. 
His  intention  was  mlBchlevous  in  itself,  and 
was  done  deliberately.  He  was  disregardful 
of  the  result,  and  he  used  means  calculated 
In  themselves  to  Inflict  great  bodily  injury, 
the  natural  and  probable  cousequences  of 
which  might  result  la  death.  This  would 
hare  been  murder  at  common  law,  and  much 
more  under  our  statute,  which  makes  the 
Intent  to  lujure  by  poison  supply  the  mall- 
clouB  purpose  to  kill.  In  other  Jurisdictions, 
under  statutes  similar  to  our  own,  it  has  been 
held,  where  poison  Is  knowingly  admluie- 
tered  with  intent  of  mischief  and  to  accom- 
plish some  unlawful  purpose,  if  death  ensue 
It  will  be  murder,  although  death  was  not 
Intended.  And  these  statutes,  like  our  own, 
make  It  murder  In  the  first  degree.  State 
V.  Wagner,  78  Mo.  644,  47  Am.  Rep.  131; 
State  V.  Wells,  ftl  Iowa,  620,  17  N.  W.  90,  47 
Am.  Rep.  822;  Ann  v.  State,  11  Humph.  159; 
State  V.  Dowd,  19  Conn.  387.  As  we  under- 
stand the  law  in  this  state,  the  Intent  to  con- 
stitute murder  must  be  to  take  life  or  inflict 
such  injury,  the  natural  consequences  of 
which  may  cause  death.  Here,  although  the 
testimony  Indicates  that  the  parties  did  not 
directly  Intend  the  death  of  deceased,  yet 
the  natural  and  probable  consequences  of 
the  poison  administered,  if  In  large  doses, 
would  be  to  cause  death.  We  are  not  In- 
formed as  to  the  quantity  of  morphine  ac- 
tually administered,  but  more  than  a  half 
grain  was  found  In  the  stomach.  How  much 
may  have  been  abswbed  or  eliminated  Is  a 
matter  of  pure  speculation;  but  the  purpose 
of  injuring  the  deceased  Is  further  manifest 
from  the  quantum  of  chloral  given,  and  the 
rapidity  with  which  these  doses,  both  of 
morphine  and  chloral,  were  administered. 
Without  any  evldfflice  of  akin  on  their  part, 


or  knowledge  of  the  quantity  of  the  poiaons 
necessary  to  produce  sleep  only,  they  pro- 
ceeded to  the  consummation  of  their  pur- 
pose in  a  manner  tbat  manifests  to  our 
mluda.  and  doubtless  did  to  the  Jury,  an  at 
ter  disregard  of  tiie  effect  that  the  medicines 
might  produce;  their  purpose  being,  as  tbey 
stated,  to  stupefy  so  they  might  rob  deceased. 
As  Coleman  terms  it  they  desired  to  "dope" 
deceased,  merely.  That  their  purpose  waa 
malicious.  In  that  it  involved  the  commissliHi 
of  a  felony,  and  In  that  U  tuTOlred  the  ad- 
ministration of  poison,  there  can  be  no  doubt; 
that  they  w«*e  Infllctiug  an  injury  in  disre- 
gard of  the  real  effect  It  might  produce  on 
the  deceased  Is  clearly  evident.  Therefore 
we  do  not  believe  the  court  was  called  npoc 
or  authorized  to  give  appellant's  requested 
chaises  to  the  effect  that  If  appellanta  par- 
pose  was  only  to  stupefy  he  would  not  be 
guilty  of  murder. 

Appellant  also  contends  that  certain  re- 
quested charges  asked  by  him  should  have 
been  given,  Insti-uctlng  the  Jury  that  appel- 
lant could  only  be  held  responsible  In  case 
they  believed  death  occurred  from  the  admin- 
istration of  the  morphlue,  and  he  would  not 
be  i-esponslble  If  It  occurred  on  account  of 
the  administration  of  the  cbloral  alone  or 
of  the  chloral  and  morphine  combined.  We 
fall  to  see  anything  In  the  testimony  as  dis- 
closed by  the  record  that  raises  an  Issue  of 
this  character.  The  testimony  Is  of  that 
character  that,  if  appellaut  is  responsible  for 
the  death  by  morphine,  he  is  equally  respon- 
sible for  the  death  of  deceased  by  the  chlo- 
ral or  by  the  morphine  and  chloral  combined. 
The  conspiracy  was  for  one  object  and  pur- 
pose, to  wit  to  steal  the  money  from  the  per- 
son of  deceased  which  he  had  incautiously 
exhibited  in  appellant's  saloon.  The  state's 
testimony  shows  that  appellant  was  present 
and  participated  in  the  entire  transaction: 
and  the  fact  that  he  introduced  testimony 
tending  to  show  that  he  may  have  been  pres- 
ent when  the  morphine  was  administered, 
but  was  absent  from  the  saloon  at  the  time 
the  chloral  was  given,  does  not  present  ti> 
our  minds  any  reason  why  the  court  should 
have  given  appellant's  requested  charge  on 
the  subject.  More  than  this,  we  think  It  is 
manifest  that  deceased  died  from  the  mor- 
phine. Nor  can  we  agi*ee  with  appellant's  in- 
sistence that  this  could  not  be  trne,  because 
he  did  not  die  earlier.  According  to  the 
state's  testimony,  he  died  within  two  or  three 
hours  of  the  first  administration  of  the  mor- 
phine. The  fact  that  the  physician  testified 
morphine  took  effect  in  ordinary  cases  within 
from  15  to  20  minutes,  we  think,  has  no  par- 
ticular significance.  The  eviuence  shows 
tbat  a  good  while  before  the  death  of  de- 
ceased he  showed  signs  of  becoming  sleepy. 
The  books  teai^  that  in  ordinary  cases  deatii 
usually  ensues  In  from  6  to  12  hours.  Maun. 
Forensic  Med.  p.  5S3;  4  Wlttbans  ft  B.  Med. 
Jur.  p.  729. 

We  bars  examined  the  record  cflKfollT. 
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aikd  think  the  charge  of  tbe  court  «  fair  one, 
presenting  every  easMitlal  phase  of  the  case, 
both  for  the  state  and  defendant  The  evi- 
dence. In  oar  opinion,  fnllj'  snatalnB  the  ver- 
dlct  of  the  Jnry.  The  judgment  is  affirmed. 


TRUBSDBLL  t.  STATB.i 
<Conrt  of  Orlmlnal  Appeals  of  Texas.  March 
6,  1901.) 

INTOXICATINO  LIQUORS  —  LOCAL  OPTION  — 
BLWmCm  —  RBSULT  —  DBCLARATION  —  OR- 
DBR  —  BXOBPTIONS  —  FAILUBB  TO  STATU  — 
BLBGTION  CONTSiaT-JUJ>OB-QUAUFICATI0N 
—  PUBLICATION  OP  ORDER  —  EXCUSE  —  IN- 
J  UNCTION— ADMISSIBILITY. 

1.  Tbe  fact  tbat  en  order  of  the  commltislOD- 
ere*  court  declarioe  tbe  result  of  an  election  on 
Che  quetitiOD  of  local  option  absolutely  probib- 
ited  ihe  sale  of  intoxicating  liquor,  without  re- 
citing tbe  exceptions  as  to  sales  for  medicinal 
jnM  saetamental  purposes,  did  not  Invalidate 
the  Older,  since  the  law  tngrafti  thma  excep- 
tions on  the  order,  and  it  is  not  necessary  to 
mention  them,  and  the  use  of  tbe  word  "abscK 
lately^  will  be  treated  as  surplnaage. 

2.  Thp  fact  tbat  the  Judge  who  presided  at 
defendant'i  trial  for  violating  the  local  option 
law  was  a  formal  party  to  an  application  to 
contest  tbe  validity  of  tlie  election  on  the  ques- 
tion of  local  option,  under  which  the  prosecu- 
tion was  maintained,  did  not  disqualify  tbe 
judge  from  sitting  in  tbe  case. 

3.  Tbe  fact  thut  the  judge  who  presided  at 
defendant's  trial  for  violating  tbe  local  option 
law  was  a  formal  party  to  an  application  to 
contest  the  validity  of  the  election  on  the  ques- 
tion of  local  option,  under  which  the  prosecu- 
tion was  maintained,  did  not  render  the  order 
of  tbe  commisflionera'  court  declaring  the  result 
of  tbe  election,  and  prohibiting  the  sale  of  in- 
toxicating liquors,  inadmiaslble  In  evidence. 

4.  Xu  a  prosecution  for  a  violation  of  tbe  local 
option  law,  an  order  by  tbe  district  court 
granting  a  temporary  injunction  prohibiting  the 
pnblicatlon  of  an  order  of  the  commissioners' 
court  declaring  the  result  of  tbe  election  on  the 
question  of  local  option,  and  an  order  dissolv- 
ing the  injunction,  were  admissible  as  an  ex- 
cuse for  not  pnbliabing  the  order  declaring  tiie 
result  of  the  election  as  required  by  law. 

5.  Where,  in  a  prosecatlon  for  a  violation  of 
the  local  option  law,  tbe  state  introdnced  in 
evidence  ap  order  of  tbe  district  conrt  granting 
a  temporary  lidonction  prohibiting  the  publica- 
tion of  an  order  of  tbe  commissionera*  oonrt 
declaring  the  result  of  an  election  on  the  ques- 
tion of  local  option,  the  pleadings  on  which  the 
order  for  tlie  iajooctiOQ  was  granted  were  prop- 
erly excluded  as  immaterial. 

Appeal  from  Midland  county  court;  Bl. 
B.  Bryan,  Judge. 

W.  E.  Truesdell  waa  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals. 

Affirmed. 

Fluley.  Etheridge  &  Knight,  for  appellant. 
D.  E.  Simmona,  Acting  AasL  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $25  and  20 
days*  confinement  In  the  county  Jail. 

Id  bia  brief,  appellant  contends  that  the 
court  should  have  quashed  tbe  complaint 
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and  information  because  It  alleges  "that  the 
commlsslMters'  court  of  said  county  had 
duly  made  •  •  •  Its  order  declaring  the 
result  of  sudi  faction,  and  absolutely  pro- 
hibiting the  sale  of  Intoxicating  liquors  with- 
in said  commissioners'  precinct,  as  required 
by  law,"  etc.;  app^lant's  contention  being 
that  the  commissionera'  court  had  no  au- 
thority to  absolutely  prohibit  the  sale  of  in- 
toxicating liquor  In  their  otAet  of  prohibition 
and  declaration  of  tbe  result  We  have  here- 
tofore held  that  It  does  not  luTalldate  the  or- 
der pntting  local  option  la  force  if  It  falls 
to  recite  the  exceptions  under  which  Intoxl- 
cants  might  be  sold,  to  wit.  for  medicinal 
and  sacramental  pm*poaes.  The  law  Ingrafts 
these  ^ceptions,  and  It  is  not  necesaary  ttuit 
tbe  order  should  allude  to  the  matter. 
Chapman  v.  State,  37  Tex.  Cr.  R.  167,  39  «. 
W.  113;  Bruce  v.  SUte,  96  Tex.  Gt.  R.  63 
89  S.  W.  683.  Nor  do  we  think  that  the  mere 
fact  that  the  order  absolutely  prohibits  the 
sale  of  intoxicating  liquor  Invalidates  tbe 
<»der,  since  tbe  legislature  did  not  authorize 
the  commiasiODers'  court  to  absolutely  pro- 
hibit the  sale  of  Intoxicating  liquors,  and  tbe 
word  "absolutely"  will  be  treated  aa  sur- 
plusage; and  the  order,  being  within  tbe  pur- 
view and  authority  of  the  statute,  will  be 
upheld.  It  follows,  therefore,  that  the  in- 
formation is  good,  and  tbe  court  properly 
overruled  the  motlm  to  quash.  Appellant's 
contention  is  that  the  case  of  Steele  v.  State, 
19  Tex.  App.  426.  is  decisive  of  this  question. 
In  tbat  case  we  held  that  tbe  comjniaslon- 
en'  court  bad  no  power  under  the  law  to  or- 
der an  election  to  determine  whether  or  not 
the  gift  or  exchange  of  intoxicating  liquors 
should  be  prohibited.  Tbat  Is  a  very  dif- 
ferent question  from  the  one  here.  The  coh- 
Btttutlon  authorizes  tbe  local  option  law  to 
prohibit  a  sale,  and  the  legislature  passed 
laws  in  compliance  with  tbe  constitutional 
provision  authorizing  counties  and  subdi- 
visions of  counties  by  direct  vote  of  the  peo- 
ple to  prohibit  tbe  sale  of  intoxicating  liq- 
uor; and  tbe  commissioners*  court  would  not 
have  authority,  as  indicated  above,  to  order 
an  election  other  than  as  provided  by  the 
le^rlslature.  Clearly,  where  tbe  election  Is 
properly  held,  and  the  quashal  of  the  iufcu-- 
mation  is  urged  because  tt  contains  tbe  word 
"ftbsolntely"  prohibit,  the  same  must  be  con- 
strued in  the  light  of  the  statute,  and  l^s- 
lattve  object  and  Intent  of  tbe  law.  The 
regularity  of  tbe  local  option  election,  tbe 
publication  of  the  orders,  etc.,  were  discussed 
In  Truesdell  r.  Bryan  (Tex.  Olv.  App.)  60 
S.  W.  60,  and  It  correctly  haidB  that  tbla  lo- 
cal option  election  Is  valid. 

In  bill  No.  1  appellant  complains  "that 
Hon.  E.  R.  Bryan,  tbe  county  judge  of  Mid- 
land connty.  who  tried  this  case,  is  disquali- 
fied from  sitting  In  or  trying  this  case,  on  ac- 
count of  being  one  of  tbe  contesteea  In  the 
contest  proceeding  now  pending  in  the  dis- 
trict court  of  Midland  oounty,  Texas,  to  eon- 
teat  the  validity  «  tta  Iwml  «ptloB  ctectkm 
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under  and  by  virtue  of  which  election  this 
prosecution  Is  being  had  and  maintained." 
In  Clark  v.  State,  23  Tex.  App.  260,  5  S.  W. 
116,  we  held.  'The  fact  tbat  the  tlUe  to  a 
school  house  was  vested  In  the  county  Judge 
In  his  official  capacity,  for  the  use  of  the 
county,  could  not  disqualify  him  to  preside 
over  a  trial  for  defacing  the  school  house; 
hence  the  motion  to  transfer  this  case  to  the 
district  court  was  properly  overruled." 
do  we  think  that  the  county  Judge,  as  a  mere 
formal  party  to  an  application  to  contest  the 
validity  of  a  local  option  law  under  the 
statute  regulating  such  matters,  would  per 
Be  disqualify  him  from  trying  appellant,  who 
Is  charged  with  violating  the  law  which  Is 
being  contested.  See  article  606,  Code  Cr. 
Proc.,  and  White's  Ann.  Code  Cr.  Proc.  | 
64S. 

Bin  No.  2  complains  that  the  court  per- 
mitted the  orders  for  the  local  option  law  to 
be  introduced  In  evidence  in  the  trial  of 
this  case.  The  gravamen  of  the  objection 
seems  to  be,  as  indicated  In  the  bill,  that 
appellant  and  various  other  parties  had  filed 
an  application  to  contest  the  validity  of  the 
election,  and  had  given  written  notice  to  the 
county  Judge  and  to  two  of  ths  commlsslon- 
&K  of  their  Intention  to  contest  said  elec- 
tion, and  had  delivered  to  said  commlsslonerK 
and  county  Judge  a  written  statement  of  the 
grounds  on  which  they  relied  to  sustain  said 
contest.  These  matters  would  not  be  any  le- 
gal objection  to  the  admissibility  of  the  or- 
ders In  this  case. 

In  bill  No.  3  complaint  Is  made  tbat  the 
state  offered  in  evidence,  for  the  pui-pose  of 
showing  why  the  order  declaring  the  result 
of  the  local  option  election  was  not  published 
tor  four  successive  weeks  after  the  date  of 
said  order,  the  order  of  the  district  Judge 
granting  a  tem[>orary  Injunction  restraining 
the  publication  of  said  order,  and  the  order 
of  said  Judge  dissolving  said  temporary  in- 
junction. To  the  introduction  ot  this  evi- 
dence defendant  objected  for  the  reason  thai 
the  granting  of  said  temporary  Injunction 
was  illegal,  and  afforded  no  legal  excuse  for 
the  failure  to  publish  the  order  declaring 
the  result  of  said  election  for  fonr  successive 
weeks,  as  required  by  law,  and  further  ob- 
jected to  the  Introduction  of  said  orders  with- 
out Introducing  the  pleadings  upon  which 
they  were  based,  for  the  reason  that  said 
orders  were  unintelligible  wltbont  said  plead 
ings  to  explain  them;  and  for  the  purpose  of 
explaining  said  orders,  and  as  a  part  of  th< 
record  in  connection  with  said  orders,  de- 
fendant offered  In  evidence  the  pleadings 
upon  which  said  orders  were  based.  The 
court  overruled  defendant's  objection  to  the 
Introduction  of  said  orders,  and  permitted 
them  to  go  to  the  Jury,  and  refused  to  per 
mit  defendant  to  Introduce  In  evidence  the 
pleadings  upon  which  the  orders  were  based 
There  was  no  error  In  the  ruling  of  thi 
court.  The  state  had  a  right  to  introduce 
the  order  granting  the  tempwary  Injunction 


restraining  the  publication  of  said  local  op- 
tion election,  and  also  had  a  legal  right  tc 
introduce  the  order  ot  the  judge  dissolving 
said  temporary  injunction.  The  pleadings 
upon  which  tiiese  orders  were  predicated 
were  not  material  evidence,  nor  calculated  to 
throw  any  light  upon  the  proceedings,  and 
hence  the  court  did  not  err  in  refusing  to 
admit  the  same.  In  McDanlel  r.  State.  32 
Tex.  Cr.  R.  16,  21  S.  W.  684,  23  S.  W.  989. 
we  held  that  on  a  trial  for  violating  the  local 
option  law,  where  It  appeared  that  after  the 
order  declaring  the  result  of  the  election  had 
l>een  published  for  three  successive  weeks  an 
Injunction  was  sued  out.  restraining  and 
prohibiting  Its  further  publication,  and  after 
the  dissolution  of  said  Injunction  the  order 
was  published  for  another  week,  held,  that 
tbe  publication  was  sufficient,  and  for  four 
successive  weeks,  in  contemplation  of  the 
statute.  Then  It  follows  tbat  the  state 
would  have  the  right,  as  Indicated  above,  to 
introduce  the  reason  for  falling  to  publish 
the  order  for  four  successive  weeks,  as  con- 
templated by  the  statute,  and  the  injunction 
would  be  sufficient  legal  reason  for  not  m 
doing. 

We  have  carefully  reviewed  appellant's 
other  assignments,  and  find  no  error  author- 
izing a  rereraal,  and  the  Judgment  la  affinn- 
ed. 


TAFFIXDER  et  al.  T.  MERRITJ.  et  al. 
(Court  of  Civil  AppoAls  of  Texas.  April  10. 
1901.) 

PARTITION— DECREE— DESCRIPTION— SUFFI- 
CIENCY—KSTOPPBI^BVIDBNCE. 

1.  Where  certain  parties  to  a  decree  of  par- 
tition took  possession  of  the  property  allotted 
to  them  in  trespass  to  try  title  by  the  parties 
aguiiiiit  one  claiming  under  n  deed  of  the  guard- 
iuu,  they  could  not  be  heard  to  say  that  the 
decree  of  partition  was  void  for  insufficiency 
of  description  of  the  allotments. 

2.  Where,  in  trespass  to  try  title,  a  dei-d  was 
not  embraced  lu  the  abstract  of  title  filed  In 
the  case,  the  admission  of  the  record  of  the 
deed  in  evidence  was  not  improper,  the  record 
having  been  discovered  only  a  short  time  be- 
fore it  was  'offered. 

Appeal  from  district  court  Hamilton  coun- 
ty; J.  W.  Parker,  Special  Judge. 

Trespass  to  try  title  by  U  P.  Taffinder  and 
oth«8  against  W.  U.  MorlU  and  others. 
From  a  jndgment  In  favor  of  defendants, 
plalntUTs  appeal.  Affirmed. 

C.  K.  Spalding,  O.  B.  Freeman,  and  H. 

Logan,  for  appellants. 

PISHER,  C.  J.  This  is  an  action  of  tres- 
pass to  try  title  brought  by  the  appellants 
to  recover  from  appellees  an  undivided  in- 
terest in  lot  S,  block  5,  in  the  town  of  Ham- 
ilton, Hamilton  county,  Tex.  The  heirs  of 
Mrs.  Mary  J.  Carden,  a  deceased  sister  of 
the  plaintiffs,  intervened  in  the  suit,  setting 
up  a  joint  interest  with  the  plaintiffs  In  the 
property  sued  for.    The  children  of  Mrs. 
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AUrtlu  A.  Blvens  alw  intervuied,  clalmlns  ■ 
a  joint  Interest  with  tbe  pialntlffB  in  the  i 
l>ropert}'.  Judgment  below  was  in  favor  of  \ 
the  appellees. 

Wu  And  tbe  foUowinc  facts:  James  G. 
Tafflnder  and  Martha  C.  TalOnder,  both  de- 
ceased, were  the  parents  of  the  plaintiffs  and 
Mrs.  Alary  J.  Garden,  and  at  the  time  of 
their  death  were  the  owners  of  tbe  property 
in  controversy,  and  It  Is  agreed  that  they  are 
the  common  source  of  title.  After  the  death 
of  James  C.  Tafflnder.  bis  wife,  Martha  C, 
married  A.  Blvens,  and  they  are  the  parents 
of  the  interveners,  the  Blvens  children.  We 
find  from  the  evidence  that  in  1878  tbe  pro- 
bate court  of  Coryell  county  partitioned  and 
divided  the  property  belonging  to  the  estate 
of  Tafflnder  and  Mrs.  Blvens  among  the 
l^ntlffs  and  Interveners,  and  that  estate  i 
at  that  time,  according  to  the  evidence  of 
A.  Blvens.  only  owned  the  lot  in  controversy, 
with  another  lot  In  the  town  of  Hamilton, 
Hamilton  county,  Tex.;  and  these  two  lots, 
one  of  whidi  is  tbe  ^pwtgr  in  controvei^ 
sy,  were  set  sport  to  William,  America, 
and  Amanda  Blvois,  interveners,  the  chi^ 
dren  by  the  second  marrlase,— other  property 
being  set  apart  to  the  Tafflndw  children. 
There  is  evidence  In  the  record  which  wai^ 
rants  the  conclusion  that  the  parties  to  tbe 
decree  of  partition  recognised  the  same,  and 
took  possession  of  tbe  property  allotted  to 
each,  and  exercised  rights  of  ownership  over 
the  same.  We  find  that  A.  Blvens,  as  guard- 
ian of  the  estate  of  the  Interveners,  the  Blv- 
ens children,  by  an  order  of  the  probate 
court  of  Comanche  county,  by  deeds,  sold 
and  conveyed  the  property  in  controversy  to 
Thomas  Emmett  which  sale  was  by  proper 
order  of  the  court  confirmed.  We  find  that 
the  apitellees  hold  the  property  in  contro- 
versy by  conveyances  from  ISmmett. 

We  do  not  think  there  Is  any  merit  In  tbe 
objections  urged  by  tbe  appellants  concern- 
ing the  evidence  ot  fftcts  constituting  the 
title  offered  by  the  appellees,  or  of  tiie  charge 
of  tbe  court  submitting  to  the  Jury  the  ques- 
tion whether  the  plaintiffs  and  the  inter- 
veners took  pmsesslon  of  the  property  men- 
tioned in  the  decree  of  partition,  and  had 
recognised  the  same  as  an  equitable  parti- 
tion and  division  of  the  property.  There  is 
evidence  which  tends  to  show  that  the  Taf- 
flnder cblldren  recognized  this  decree.  In  that 
they  took  possessloa  and  asserted  ownership 
of  the  property  allotted  to  them  by  virtue  of 
It;  and  the  same  may  be  said  of  tbe  Blvens 
lielrs.  There  Is  no  testimony  directly  to  the 
point  that  the  Blvens  children,  who  were 
minors  at  the  time,  recognised  the  decree  of 
partition;  but  tbere  is  testimony  which 
tends  to  show  that  their  father,  A.  Blvens, 
tbe  guardian  of  their  estate,  recognized  and 
acted  under  the  decree  of  partltUm,  and 
there  is  testimony  which  tends  to  show  that 
the  same  was  never  questioned  until  recent 
years.  So  far  as  the  Btvens  children  are 
ctmcemed,  they  are  concluded  by  the  deeds  I 


!  executed  by  their  guardian  under  tha  orders 
of  the  probate  court  of  Comanche  county, 
I  which,  in  our  c^lnion.  sufficiently  des«ibe 
I  tbe  property  in  cmtroversy.  We  are  not 
prepared  to  hold  that  the  decree  of  partition 
entered  by  the  probate  court  of  Corydl  coun- 
ty in  the  estate  of  Tafflnder  ai^  BIvhis  Is 
void  on  account  of  Insufflclent  description 
of  the  property  allotted  to  the  two  sets  of 
children.  But,  however  this  may  be.  we  are 
satisfied  from  the  evidence  In  the  record  that 
that  decree  was  acted  upon  by  the  Tafflnder 
chfldrra  and  by  the  guardian  of  the  estate 
of  the  Blvens  children  In  such  a  way  as  to 
conclude  them,  so  far  as  a  recovery  in  this 
particular  case  Is  concerned.  Then  Is  an 
objection  offered  to  one  of  tiie  deeds  of- 
fered by  the  appellees,  executed  by  Blvens 
I  as  guardian  of  the  estate  of  his  minor  dill- 
dren.  on  the  ground  that  it  was  not  embra- 
ced in  the  abstract  of  tiUe  filed  with  tbe  pa- 
pei-8  In  the  case.  The  explanation  to  tbe  bill 
of  exceptions  shows  that  the  record  of  tbls 
deed  was  not  dhKwvered  nntil  a  short  time 
before  it  was  offered  In  evident^;  and  tbe 
explanation  given  by  the  trial  conrt  Is  suffi- 
cient In  our  opinion,  to  authorize  its  admis- 
sion. As  said  before,  those  assignments  that 
complain  of  tbe  admission  of  evidence  are 
not,  In  our  opinion,  well  taken.  Nor  is  there 
any  merit  In  the  contention  that  the  (head- 
ings of  the  appellees  were  not  snfflctent  to 
authorize  tbe  admission  of  testimony  tend- 
ing to  show  that  the  plaintiffs  and  tiie  inter- 
veners acted  upon  and  recognized  the  distri- 
bution of  the  estate  under  the  decree  of  par- 
tition. The  pleadings,  in  our  opinion,  were 
sufficient  to  autliorize  the  admission  of  such 
testimony.  Nw  was  there  error  In  the 
court's  refusing  the  charges  requested  by 
api)eUants.  The  general  charge  of  the  couri 
submitted  to  the  Jury  was  suffident  to  pre- 
sent the  Issues  raised  in  the  case.  These  are 
all  of  the  qaestlons  that  we  desire  to  spe- 
cially notice,  but  however,  will  In  a  general 
way  state  that  a  patient  and  caretnl  exam- 
ination of  all  the  questions  raised  leads  to. 
the  conclusion  that  none  of  the  assignments 
are  well  token.  We  find  no  error  in  the 
record,  and  the  Judgment  Is  affirmed.  Af- 
firmed. 


ABBEL  T,  LETT  et  al. 
(Court  of  GiTil  Appeals  of  Texas.   April  10. 
1901.) 

WRITTEN  CONTRACT-BKST  AND  8BC0NDART 
EVIDBMCB. 

Where  the  duplicate  contract  delivered  to 
defendants  was  traced  to  tbe  posseesioa  of  one 
of  the  defeodants*  attoroeyB,  and  it  was  Dot 
shown  that  any  search  was  tnade  for  It  or  that 
It  could  not  be  produced,  the  admisaioD  of  parol 
evidence  that  such  duplicate  did  not  contain 
certain  stipulations  was  erroneous. 

Appeal  from  Navarro  county  couxt;  J.  F. 
Stout  Judge. 
I     Action  by  Alfred  Abeel  against  L  P.  Levy 
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and  otben.   Prom  a  Judement  In  fiivor  of 

defendants,  ^alntlff  appeals.  Reversed. 

Boyntoa  &  Bofutun  and  Ballew  &  Ballew, 
Cor  appellanL  Simkina  &  Mays,  for  appel- 
lees. 

KEY,  J.  Appellant,  as  plaintiff,  sued  I. 
P.  Levy  ajid  N.  3.  Qarltty,  as  defendants,  to 
recover  136  pair  of  aboes,  alleged  to  be  the 
property  of  appellaut,  and  then  In  possession 
of  the  defendant  N.  J.  Garltty.  The  trial 
resulted  In  a  Judgment  against  the  plain- 
tiff, and  he  has  appealed.  The  defendant 
tiarltty  "bought  the  shoes  from  the  defendant 
Levy.  Levy  obtained  possession  of  them  un- 
der a  written  contract,  which,  in  effect,  stip- 
ulated that  title  to  the  property  shoidd  re- 
main In  the  plaintiff  until  it  was  paid  for. 
The  Instrument  referred  to  In  effect  reserved 
title  in  the  plaintiff,  and  was  not,  upon  Its 
face,  a  mortgage;  and  whether  or  not  the 
plaintiff  had,  by  his  conduct,  vested  title 
to  the  property  In  Levy,  and  waived  his 
right  to  repossess  it,  was  a  question  of  fact 
to  he  determined  by  consideration  of  all  the 
testimony  bearing  tbereoD.  We  sustain  the 
lifth  assignment  of  error,  and  reverse  the 
Judgment,  because  the  court  excluded  ma- 
terial evidence,  which  should  have  been  ad- 
mitted upon  the  question  referred  to.  On 
the  other  issue  In  the  case— that  of  mutual 
mistake  In  embodying  certain  stipulations  In 
the  contract— we  think  the  court  erred,  as 
pointed  out  in  the  fourth  assignment,  in  per- 
mitting  the  defendants  to  testify  that  the 
duplicate  contract  delivered  to  the  defend- 
ant Levy  did  not  contain  the  stipulations  re- 
ferred to.  The  duplicate  itself  was  traced 
to  the  possession  of  one  of  the  defendants' 
attorneys,  and  It  was  not  shown  that  he  had 
made  search  for  and  could  not  produce  It 
In  fact  he  did  not  testify  at  all,  and,  for 
aught  that  appears  In  the  record,  may  still 
have  the  Instrument  In  his  possession.  There 
was  no  sufficient  predicate  for  the  Introduc- 
tion of  secondary  evidence.  Dunn  v.  Choate, 
4  Tex.  17;  Vandergrlff  v.  Piercy,  5»  Tex. 
371.  Except  as  shown  by  this  opinion,  we 
overrule  all  the  asslgnoients  raising  other 
questions.  For  the  errors  pointed  out  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed.  Revised  and  remanded. 


OILLUH  V.  FTJQDA  et  al. 
<Oonrt  of  Civil  Aj>peab  of  Texas.  March  20. 

tool.) 

ADVERSE  POSSESSION-COLOR  OP  TITLBL 

1,  All  the  iiicidents  mentioned  in  the  statute, 
conferring  title  by  five  years'  adverse  posses- 
sion under  a  registered  deed  and  payment  of 
taxes,  must  concur  and  be  continaed  for  the 
time  prescribed  in  order  to  complete  the  bar  of 
the  statute. 

2.  If  a  gmatee  in  possession  of  land  fails  to 
record  his  deed  in  a  reasonable  time,  the  ad- 
verse possession  of  his  grantor  under  a  reg- 
istered deed  Is  lost,  and  the  grantee's  adverse 


possession  wHt  not  liegin  antU  his  own  deed  ii 

registered. 

3.  A  question  as  to  the  minority  of  piaintlEfB 
remote  grantors  should  not  be  made  an  i&stie 
in  an  action  of  trespass  to  try  tltta,  when  h 
can  bring  no  advaatage. 

Krror  from  district  court  H(^klns  connty: 
Howard  Templeton,  Judge. 

Action  by  Byron  Hill  and  wife  against  M. 
B.  Fuqua  and  others,  and  Henry  GlUum,  In- 
tervener. From  a  Judgment  for  plaintiffs. 
and  a  Judgment  that  the  Intervener  ta^e 
nothing  by  his  Intervention,  the  intervener 
brings  error.  Reversed  as  to  plaintiff  In  er- 
ror. 

B.  W.  FoBter.  W.  H.  caarlE.  and  Henry  A 
Henry,  tor  plaintiff  In  error. 


PLY,  J.  On  the  7th  day  of  April,  law, 
Byron  Hill  and  bis  wife,  U  L.  HIU,  Instituted 
an  action  of  trespass  to  try  title  to  Mocks 
20  and  21  vK  the  L.  IP,  Dike  survey,  against 
M.  B.  Fuqoa  and  Julia  Fuqoa,  his  wife.  De- 
fendsnta  pleaded  not  gallty,  and  three.  Sre. 
and  ten  years'  limitations.  Oa  Almost  11. 
ISUS,  Henry  Glllum,  plaintiff  In  error  herein, 
filed  his  plea  In  Intervention,  claiming  me- 
third  of  the  land  In  controversy.  In  a  yiltnt 
pleading  afterwards  Sled  by  the  ^Intiffs 
and  Intervener,  It  was  alleged  that  plalnttffs 
owned  two-thirds  of  the  land  and  Intezrener 
one-third.  Defendants  In  error  r«ietred  th^ 
pleas  of  not  guilty  and  Umltatltms  and  hn- 
prorements  In  good  faith.  The  cause  was 
submitted  to  the  Jury  on  numerous  special 
Issues,  and  the  edavt  rendered  a  juc^ment  Ic 
^Tor  of  the  plaintiffs  for  two-thirds  of  the 
land,  and  against  them  In  favor  of  defendants 
for  ¥179.08,  being  two-thirds  ot  the  value  of 
the  Improvement,  and  Judgment  Uiat  the 
intervener  take  nothing  by  bis  Intervention, 
and  pay  all  costs  Incurred  by  reason  of  such 
Intervention.  The  Intervener  alone  intwe- 
cutes  this  writ  of  error.  In  1888,  tn  a  cer- 
tain suit  styled  "C.  M.  and  Nancy  Houston 
V.  W.  T.  Blythe  et  aL,"  the  land  In  contro- 
versy was  set  apart  to  L.  R.  Knox,  James  A. 
Knox,  J.  M.  Harrison.  L.  L.  Harrison,  A.  U. 
HarrlRon,  M.  N.  Harrtstm,  S.  T.  Harrison,  A. 
A.  Harrison,  J.  E.  Harrison,  and  A.  C  Harri- 
son. BIrs.  Hin  was  L.  L.  Harrison,  and  she 
and  her  husband  claim  through  deeds  from 
a  part  of  the  other  hdrs  or  privies.  Inter- 
vener claimed  his  title  through  deeds  from  J. 
A.  Knox,  J,  Bf.  Harrison,  L.  U  Harrison,  A. 
M.  Harrison,  H.  X.  Harrison,  S.  T.  Harrison. 
A.  A.  Harrison.  J.  E.  Harrison,  and  A.  C. 
Harrison  to  J.  L.  Henry,  and  from  Henry  to 
Glllum.  The  first  deed  was  dated  August. 
1884;  the  latter,  July  22, 1809.  In  1890  a  tax 
deed  to  the  land  In  controversy  was  executed 
by  T.  S.  Christian,  tax  collector,  to  J.  A. 
Weaver,  who  on  April  17,  1895.  conveyed  It 
to  0.  &I.  Housttm.  On  September  12,  ISM. 
Houston  conveyed  bloA  20  to  Julia  Pnqua.  by 
a  deed  which  was  recorded  on  March  11,  ISOB. 
On  Sertember  12,  1804,  Houston  conveyed 
block  21  to  Rutllda  Jacobs,  and  her  deed  was 
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recorded  on  NoT«mbw  1,  1805.  Ou  May  29, 
rSB7,  RotUda  Jacobs,  joined  hf  ber  husband, 
oMtreyed  block  21  to  Julia  Fnqua,  and  tbe 
deed  was  recorded  oo  August  28,  IHSS.  Houa- 
t:on  took  possession  of  tbe  land  fn  amtroTersr 
is  1896.  and  held  possession  until  be  ^aced 
Fuqna  and  wife  and  Jacobs  and  wife  in  pos- 
sesBhw,  In  1894,  presumably  at  the  time  ot 
executioD  of  bis  deeds  to  them.  The  Jacobses 
r-emalned  in  possession  until  1897,  when  they 
placed  Fuqna  and  wife  in  possession,  who 
li^  an  the  land  up  to  time  of  Interrcntioa, 
paying  taxes  and  using  and  cultivating  the 
same.  Under  tbe  facts  in  this  case,  It  does 
not  matter  whether  the  suit  Instltiited  by 
HUl  and  wife  stopped  the  running  of  the 
statnte  or  not  as  to  Glllnm,  but  we  will  con- 
sider it  Bs  though  his  rights  must  be  based 
on  blB  plea  of  interreation,  which  was  filed 
on  August  11.  1809. 

The  trial  court  held  the  tax  deed  from 
AVeaver  to  C  M.  Honsttm  iDTaltd,  and  the 
Judgment  against  iuterrener  can  be  sustained 
only  on  the  ground  that  appellees  had  per- 
fected their  title  to  the  part  of  the  land 
claimed  by  him,  by  five  years'  limitation.  To 
sustain  the  Judgment,  therefore,  It  must  ap- 
I>ear  from  the  answers  of  the  Jury,  there  be- 
ing no  statement  of  facts,  that  appellees  had 
lieid  peaceable  and  adverse  possession  of  the 
Taad  claimed  by  plaintiff  in  error,  cultlvatlDg, 
using,  or  enjoying  tbe  same,  and  paying  taxes 
thereon,  claiming  under  a  deed  or  deeds  duly 
registered  for  dve  years  prior  to  August  11, 
1890.  All  of  the  incidents  mentioned  in  the 
statute  mast  concur  and  be  continued  for  the 
tinoe  prescribed,  in  order  to  complete  the  bar 
of  the  statute. 

In  order  to  make  out  the  title  by  limita- 
tions. It  was  not  sufficient  to  show  that  the 
deed  to  Houston,  under  whom  appellees  claim, 
was  doly  registered  for  the  required  time, 
but  It  was  necessary  to  prove  that  deeds  from 
Houston  to  Julia  Fuqua  and  Rutllda  Jacobs 
bad  also  been  duly  registered  within  a  rea- 
sonable time,  so  as  to  cause  no  material 
break  In  the  Incidents  necessary  to  complete 
the  fiTe-years  Umltatlon.  If  the  deeds  from 
Houston  had  been  duly  registered  within  a 
reasonable  time  after  toeing  executed,  then 
his  adverse  possession  of  the  laud  could  be 
claimed  as  their  adverse  possession,  by  bis 
vendees,  but  not  so  where  there  is  a  Cnllure 
to  file  the  deeds  for  record  within  a  reason- 
able time.  Porter  v.  Chronlster.  58  Tex.  53; 
Medlin  v.  Wllklns,  60  Tex.  409;  Cook  v.  Den 
nla.  61  Tex.  246;  Van  Sickle  v.  Chtlett,  75 
Tex.  404,  13  S.  W.  31;  Sortey  v.  Matlock,  79 
Tex.  3(M.  15  S.  W.  261. 

The  Fuquas  and  Jacobses  went  Into  posses- 
■sion  of  the  land,  not  under  the  deed  of  Weav- 
er to  Houston,  but  under  the  deed  from 
Hooston  to  tiiem,  and  when  they  failed  to  reg- 
ister their  deeds  within  a  reasonable  time  It 
destroyed  tbe  adverse  possession  of  Houston 
undor  a  registered  deed,  and  their  adverse 
possenlon  would  begin  at  the  time  of  the 
registration  of  thefr  deeds.   MM.  Paqna's 


deed  to  lot  20  having  been  filed  toe  record  on 
March  11,  1800,  only  three  years  and  six 
months  bad  elapsed  whoi  the  plea  In  inter- 
ventlon  was  filed.  When  the  Jacobses  conv^- 
ed  to  Mrs.  Fuqna  they  bad  been  holding  block 
21  imder  a  registered  deed  for  only  about  a 
year  and  a  half,  and  this  time  was  lost  by 
a  failure  to  record  their  deed  to  the  Fuqnas 
until  August  23,  1888.  Sortey  v.  Matlock, 
above  cited.  It  Is  clear,  therefore,  that  de- 
fendants In  «ror  had  not  acquired  a  title 
by  limitations. 

It  api>ear8  from  the  responses  to  tiie  Issues 
submitted  by  the  court  that  some  of  the  re- 
mote vemlors  of  plaintiff  In  error  ware  mi- 
nors when  they  executed  tbe  deed  to  J.  L. 
Henry,  but  that  they  had  never  repudiated 
the  conveyance.  The  question  of  minority 
should  not  have  been  made  an  issue  In  the 
case,  as  It  was  a  matter  that  could  bring  nc 
advantage  to  defendants  in  error.  The  judg 
ment  as  to  plaintiff  in  enxM',  Henry  OiUum, 
Is  reversed,  and  judgment  here  rendered  that 
he  recover  of  defendants  In  error  one-third 
of  blocks  20  and  21,  described  In  the  plead- 
ings, and  defendants  In  error  recover  of  bim 
989.09,  being  one-third  of  tbe  value  ct  the 
improvements,  and  defendants  in  error  pay 
all  costs  of  this  and  the  lower  conrb 


BIIiCOCK  et  ai.  v.  BAKBB  et  at 

(Oonrt  of  Olvll  Appeals  of  Texas.  Hardi  13, 

1901.) 

HiraBAND  AND  WIFB-WIFB'B  SBPAHATS  BS- 
TATB-GONVBYANCB  —  AOKNOWLBDOHBNT— 
RBQUISITBS  —  CONSIDERATION  —  INVAXJD- 
ITT  OP  CONVEYANCE— RBCOVBRY. 

1.  Uader  Rev.  St.  nrts.  035,  4618,  declaring 
the  conveyance  of  a  married  woman  ot  her 
separate  property  shall  not  pass  aay  title  nn- 
less  the  deed  Is  ackuowledged  before  an  officer 
authorized  to  take  the  same,  no  titie  passes 
where  the  acknowledgment  of  a  married  wwn- 
an's  deed  to  ber  separate  estate  Is  tak«i  by  the 
husband  ot  the  grantee. 

2.  Where  a  married  Ti'oman  seeks  to  recover 
her  separate  estate  illegally  conveyed,  because 
her  acknowledgment  to  the  conveyance  was 
not  takes  at  prescribed  by  law,  she  is  oot  r«- 
quired  to  refund  the  consideration  received  aa 
a  condition  ot  recovery. 

S.  Since  a  conveyance  by  a  married  woman 
of  ber  separate  real  estate,  aniess  made  in  the 
form  prescril)ed  by  law,  passes  neither  a  legal 
nor  equitable  title,  where  a  married  woman's 
deed  is  not  ackuowlcdgud  aa  required,  the  gran- 
tees have  neither  a  title,  nor  color  of  title, 
which  can  protect  them  under  the  three-years 
statute  of  limitations. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 

Trespass  to  try  title  by  Ellen  Sllcock  and 
others  against  Mary  H  Baker  and  others. 
From  a  judgment  In  favor  of  defendants, 
plaintiffs  appeal.  Affirmed. 

Jay  Mlnter  and  J.  M.  Eckford.  tor  apptf- 
lants.   Lewis  Marwlck,  for  appellees. 

NEIIX,  J.  Tbe  appellant  Ellen  Sllcock, 
jt^ed  by  her  hnstrand,  brought  tills  salt 
against  Mary  H.  Baker,  who  was  Joined  br 
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her  bnaband,  In  the  form  of  u  action  ot 
treepan  to  try  title  to  recover  certain  par- 
cels of  land.  Appellees,  defendants  below, 
answered  by  a  plea  of  not  guilty,  and  plead- 
ed tbat  the  deed  under  which  Mrs.  Sllcock 
claims  the  property  was  made  by  Mary  H. 
Baker  to  her  separate  property,  and  that  her 
pretended  acknowledgment  thereto  waa  taken 
by  Andrew  Sllcock,  the  husband  of  Ellen,  and 
for  that  reason  the  deed  was  void,  aod  a 
cancellation  thereof  prayed  for.  The  case 
was  tried  by  the  court  without  a  jury,  and 
Judgment  rendered  that  the  plalutlffs  take 
nothing  by  their  suit,  and  In  favor  of  the  de- 
fendants on  their  plea  of  reconvention  for  a 
cancelation  of  the  deed. 

Conclusions  of  Fact 

The  appellee  Mary  H.  Baker  Is  the  com- 
mon source  of  title  under  which  both  par- 
ties claim,  the  property  being  upon  the  28th 
day  of  August  her  separate  estate;  she  then 
being,  and  Is  now,  a  married  woman.  On 
the  28th  day  of  August,  1884,  she,  with  her 
hnsband,  John  F.  Baker,  signed  an  Instru- 
ment purporting  upon  Its  face  to  be  a  deed 
conveying  the  premises  In  controversy  to 
Ellen  Sllcock.  On  the  same  day  the  Instru- 
ment was  acknowledged  by  Mary  H.  Baker 
before  Andrew  Sllcock,  a  notary  public  In  and 
for  Bexar  county,  Tex.,  who  was  at  the  time 
of  the  execution  of  the  purported  conveyance 
and  of  such  acknowledgment  the  husband  of 
the  grantee.  Ellen  SHcock.  The  Instrument 
was  afterwards,  on  the  Slat  day  of  August, 
18&4,  acknowledged  by  J.  F.  Baker,  the  hus- 
band of  the  grantor,  before  a  notary  public 
of  Travis  county,  Tex.  The  evidence  shows 
that  It  was  agreed  between  the  parties  that, 
as  a  consideration  for  the  conveyance  to 
Ellen  Sllcock,  Mary  H.  Baker  should  receive 
the  boarding-house  furniture  contained  In  a 
certain  boarding  house  conducted  by  the  ap- 
pellants, together  with  the  supposed  good 
will  of  the  boarding-house  business.  The 
furniture  was  never  delivered  to  appeDees, 
but  was  all  taken  away  by  appellants  upon 
leaving  said  premises,  except  a  small  part 
thereof,  which  was  oCFset  by  certain  furni- 
ture transferred  by  appellees  to  appellants  In 
the  same  transaction.  The  supposed  good 
will  of  the  buslnere  was  of  no  value. 

Ccmcluslons  of  Law. 
The  following  counter  propositions  taken 
from  appellees'  brief,  in  our  opinion,  state  the 
law  applicable  to  the  facts  In  this  case:  "(1) 
The  deed  of  a  married  woman '  to  her  sepa- 
rate property,  though  absolutely  free  and 
voluntary,  uuIms  acknowledged  as  prescribed 
by  law,  will  not  pass  to  the  parties  claiming 
under  It  either  a  legal  or  equitable  title.  It 
is  the  statutory  acknowledgment  which  gives 
her  deed  validity,  her  signature  being  a  nul- 
lity without  her  privy  examination,  acknowl- 
edgment, and  declaration  before  some  ofBcer 
authorized  to  take  the  same."  llev.  St  arts. 
«3A.  4018;  Berry  v.  Donley,  20  Tex.  74S;  and 


approved  by  an  unbroken  chain  of  dedalMU. 
"(2)  It  la  essential  to  the  validity  of  an  ac- 
knowledgment that  it  should  be  taken  before 
some  officer  authorized  by  law  to  take  ac- 
knowledgments, and  who  Is  not  disqualified  to 
take  the  particular  acknowledgment  '  A  party 
to  a  deed,  o(  Identified  with  the  transaction, 
or  one  having  a  pecuniary  interest  In  the  sub- 
ject la  not  competent  to  take  the  acknowledg- 
ment of  the  Instrument"  Rothscimd  v. 
Daugher.  85  Tex.  333.  20  S.  W.  142. 16  L.  R.  A. 
719;  Association  v.  Heady  (Tex.  ClT.  App.) 
50  S.  W.  1079.  and  cases  cited;  Id.,  57  S.  W. 
683,  and  eases  cited.  "(3)  Although  In  a  cpse 
where,  as  a  matter  of  fact  an  acknowledg- 
ment has  been  taken  by  an  officer  authorixed 
and  qualified  to  take  It  and  he  has  failed  to 
properly  c«tify  the  fact  the  court  may  hear 
proof  and  correct  the  certificate,  yet  where 
there  has  never  been  an  acknowledgment 
before  an  officer  qualified  to  take  it  there  is 
DO  basis  for  action  on  the  port  of  the  court 
There  is  nothing  to  correct  or  which  can  be 
corrected."  Association  v.  Heady  (Tex.  Qv. 
App.)  50  S.  W.  1070;  Johnson  v.  Taylor,  60 
Tex.  860.  "(4)  But  had  appellee  Mary  H. 
Baker  received  the  value  of  the  land  as  pur- 
chase money,  dw  would  not  be  estopped  Id 
asserting  ha  title,  A  married  woman  who 
seeks  to  recover  her  separate  estate,  illegally 
conveyed  without  her  acknowledgment  as 
prescribed  by  law,  Is  not  required  to  refund 
the  consideration  received  as  a  condition  of 
recovery."  Johnsw  v.  Bryan,  62  625: 
Owens  V.  Land  Co.  (Tex.  Civ.  App.)  82  S.  W. 
1060,  and  cases  cited.  "(6)  The  pretended 
conveyance  from  Mary  H.  Baker,  under 
whidi  appellants  claim,  passed  neither  a  legal 
nor  equitable  title,  and  could  certainly,  there- 
fore, constitute  neither  a  title,  nor  color  of 
title,  which  woold  protect  the  amwllants  un- 
der the  three-years  statute  of  limitation." 
Berry  v.  Donley,  26  Tex.  747.  The  Judgment 
is  affirmed. 


PARKER  et  aL'  T.  WOOD.i 

(Ooart  of  Civil  Appeals  of  Texas.  March  6. 
1901.) 

WIFE'S  SBPARATB  BSTATE— DEBTS  CHARGE- 
ABLE THERETO-AUTHORITY  OP  HUSBAND. 

Rev.  St.  arts.  2070,  2971,  authorizing  a 
wife  to  contract  debts  for  the  benefit  of  her 
Boparate  property,  and  providing  for  their  en- 
forcement againat  her  separate  estate,  do  not 
authorize  a  jadgment  against  a  wife's  aepamtf 
estate  in  an  action  by  an  attorney  employed 
by  the  hnsband  to  defend  a  suit  aifecting  her 
personal  estate,  in  the  absence  of  evidence  that 
she  authorized  such  employment 

Appeal  from  Grayson  fxran^  court;  A.  L. 

Beaty,  Judge. 

Action  by  J.  D.  Wood  against  Ann  Parker 
and  others  to  recover  attorney's  fees  for  ser- 
vices performed  In  protecting  the  separate  es- 
tate ctf  the  defendant  Ann  Parker.    From  a 
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Jnd^ent  in  favor  of  plaintiff,  defendant  Ann 
Parker  appeals.  Reversed. 

M.  T.  Jones,  for  appellant. 

XEIIJ:^,  3.  This  suit  was  brougbt  in  the 
Justice's  court  by  J.  D.  Wood  against  Ann 
Parker  and  h«>  husband,  T.  H.  Parker,  to  re- 
cover $141.25,  alleged  to  be  due  for  legal  serv- 
ices rendered  by  the  appellee  for  the  benefit 
of  Ann's  separate  property.  In  the  justice's 
court  a  Judgment  was  rendered  In  Wood's  fa- 
vor, from  which  Mrs.  Parker  appealed  to  the 
<-oimty  court.  Upon  the  trial  there,  which 
was  without  a  Jury.  Judgment  was  rendered 
in  favor  of  appellee  against  Mrs.  Paricer  as 
a  debt  against  her  separate  estate,  the  sure- 
ties on  her  appeal  bond,  and  T.  H.  Parker 
for  the  sum  of  $147.50,  together  with  a  fore- 
closure of  an  attachment  lien  on  certain  real 
property.  The  Judgment  provides  that  no  exe- 
cution shall  issue  against  T.  H.  Parker  after 
the  attached  property  is  levied  on  and  sold. 
From  this  Judgment  Mrs.  Parker  has  alone 
appealed  to  this  conrt. 

It  appears  from  the  evidence:  That  Ann 
Parker,  while  the  wife  of  T.  H.  Parker,  sign- 
ed a  subscription  list  payable  to  the  Cotton 
Belt  Railroad  for  $000.  That  one  O.  T.  Ly- 
on brought  suit  against  her  and  her  husband 
on  said  subscription,  procured  an  attachment, 
and  caused  It  to  be  levied  on  land  the  separate 
property  of  Mrs.  Parker.  That  her  hvsband 
employed  J.  D.  Wood,  an  attorney  at  law,  to 
represent  blm  and  his  wife  In  the  defense  of 
said  suit  That  the  defense  of  the  suit  was 
for  the  purpose  of  protecting  her  separate 
property.  That  there  was  at  the  .same  time 
pending  a  suit  styled  "O.  T.  Lyon  v.  McFar- 
lund,"  which  was  agreed  on  as  a  test  case, 
it  being  the  understanding  that  the  case 
against  the  Parkers  should  abide  the  result 
of  that  case.  To  carry  out  this  agreement,  T. 
H.  Parker  and  his  wife,  Ann,  both  executed 
a  bond  in  favor  of  O.  T.  Lyon,  conditioned 
ttint  Ann  Parker  should  abide  the  action  of 
tb?  court  in  the  McFarland  case,  and  that, 
if  that  case  was  adjudged  against  the  defend- 
ant, she  should  pay  the  amount  of  her  sub- 
scriptions. Thar  the  McFarland  suit  was  de- 
feated, and,  consequently,  Mrs.  Parker  did  not 
hare  to  pay  ao^'tblng.  It  does  not  appsar 
fnmi  the  evidence  who  represented  the  de- 
fendant In  the  McFarland  suit.  No  authority 
Is  shown  from  the  evldencs  to  have  been  giv- 
en by  Mrs.  Parker  to  her  husband  to  employ 
appellee  or  counsel  to  defend  her  in  the  suit 
brought  by  Lyon  In  which  appellee  represent- 
ed her.  Nor  Is  there  anything  to  show  that 
Bhe  knew  that  Wood  was  representing  her  In 
that  suit  when  she  made  the  bond  to  Lyon 
obligating  herself  to  abide  the  decision  In  the 
McFarland  case.  The  question  is,  can  the 
Judgment  against  Mrs.  Parker,  subjecting  her 
separate  estate  to  the  debt,  be  upheld  by  these 
facts?  The  wife  may  contract  debts  for  the 
benefit  of  her  separate  property  (Rev.  St.  art. 
2970),  and  when  It  shall  appear  upon  the  trial 


of  a  suit  therefor  to  the  satisfaction  of  the 
court  and  Juty  that  she  contracted  such  debt 
for  that  purpose,  and  that  the  debt  so  con- 
tracted was  reasonable  and  proper,  the  court 
is  required  to  decree  that  execution  may  be 
levied  upon  either  the  common  property  or 
the  separate  property  of  the  wife,  at  the  dis- 
cretion of  the  plaintiff.  Rev.  St  art.  2971. 
The  debt  which  will  authorize  such  a  decree 
must  be  contracted  by  the  wife,  or  by  her 
authority.  Christmas  v.  Smith,  10  Tex.  123; 
Mlibum  V.  Walker,  11  Tex.  329;  Magee  v. 
White,  23  Tex.  180;  Menard  v.  Schneider 
(Tex.  Civ.  App.)  48  S.  W.  761.  The  right  con- 
ferred by  law  upon  the  husband  to  manage 
the  wife's  separate  property  does  not  limit  the 
powers  of  the  wife,  nor  give  special  authority 
to  the  husband  with  reference  to  the  AebtB 
and  contracts  contemplated  by  Rev.  St  art 
2970.  MUbum  v.  Walker,  supra;  Magee  v. 
White,  supra;  Warren  v.  Smith,  44  Tex.  247; 
Owen  V.  Land  Co.  (Tex.  Civ.  App.)  32  S.  W. 
1050.  Though  the  debt  sued  for  may  have 
been  for  the  benefit  of  Mis.  Parker's  separate 
property,  yet,  as  there  is  no  evidence  tending 
to  show  that  It  was  contracted  by  herself  or 
her  authority,  the  Judgment  against  her,  char- 
ging her  separate  estate  therewith,  cannot  be 
sustained.  Therefore  It  Is  reversed,  and  Judg- 
ment Is  here  rendered  in  her  favor.  Reversed 
and  raidered. 


GRIGGS  T.  GRIGGS. 

<Oourt  of  Civil  Appeals  of  Texas.   March  18, 
1001.) 

DIVORCEE-ANTENUPTIAL  INCONTINENCB. 

A  divorce  will  not  be  granted  tor  ante- 
naptial  Incontinence. 

Appeal  from  district  court,  Bills  county; 
J.  £.  Dlllacd.  Judge. 

Suit  by  W.  A.  Griggs  against  Beulah  Orl^ 
for  a  dlTture.  From  a  Judgment  dlBmlaslng 
the  petition,  plaintiff  appeals.  Affirmed. 

B.  F.  Marchbanka,  for  appellant 

FLY,  J.  This  is  a  suit  for  divorce,  insti- 
tuted by  appellant,  which  was  dismissed  by 
tbe  court  because  the  petition  showed  no  suf- 
ficient grounds  for  a  divorce.  The  only  acts 
of  Incontinence  alleged  against  the  wife  were 
antenuptial  ones,  and  It  Is  the  general  rule 
that  antenuptial  chastity  Is  not  so  essential 
to  the  marriage  relation  as  that  a  misrepre- 
sentation concerning  It  amounta  to  a  fraud 
rendering  the  marriage  voidable.  Nels.  Dlv. 
&  Sep.  SS  380,  604.  The  rule  above  announ- 
ced pirevails,  except  in  a  few  states,  where 
It  is  provided  by  statute  that  antenuptial  In- 
continence shall  be  ground  for  divorce-  It 
antenuptial  unchastity  had  been  ground  for 
divorce,  the  petition  alleged  complete  con- 
donation of  such  acts,  and  there  la  no  allega- 
tion of  any  postnuptial  acts  that  would  form 
a  ground  for  dlvoEce.  The  Judgmoit  f>  af- 
firmed. 
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WESTERN  UNION  TEL.  CO.  t.  BBLL. 
(Cbnrt  of  OtU  Appeals  of  Texu.   Mftrch  13, 
IdOl.) 

TELBORAraS  AND  TBLBPHONB3— NONDBUV- 
BRT  OF  HESSAQS. 
A  party  caooot  recover  damages  from  a 
telegraph  company  for  mentaJ  Butferiog  caused 
by  Eis  anger  and  reBflntmeDt  towards  the  com- 
panr  over  the  nond^Tcry  of  a  death  ncHsase. 

Appeal  from  district  court,  Limestone 
county;       B.  Oobb,  Judge. 

Action  by  Cora  WlUIama  and  others 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  Judgment  for  ptalntlO  Bell,  de- 
fendant appeals.  Reversed. 

Geo.  H.  Fearons  and  N.  L.  Dudsley,  for 
appellant  mmbell  Bros.  Sc  Blackinon  and 
a.  A.  Bell,  for  appellee. 

JAMES,  C.  J.  This  cause  was  styled  "W. 
U.  Tel.  Co.  vs.  Cora  Williams  et  al."  In  the 
district  court,  and  likewise  upon  the  tran- 
script Charles  Bell  recovered  the  Judgment 
in  the  case,  and  is  the  ajlpellee;  therefore 
we  change  the  style  of  the  case. 

The  telegram  in  question  was  as  follows: 
"Mt  Calm,  Texas.  January  11,  1899.  To  J. 
Monroe  Williams,  Mexia:  Father  died  this 
evening.  Bring  things  at  once  I  told  you. 
Will  bury  to-morrow.  Charles  BelL"  There 
was  evidence  that  the  things  referred  to 
were  the  coffin  and  burial  clothes,  and  that, 
had  the  message  been  delivered  with  reason-  ' 
able  promptness,  Williams  would  have  been 
on  band  early  on  the  morning  of  the  12th; 
but,  by  reason  of  failure  to  do  so,  he  did 
not  arrive  until  late  in  the  afternoon  of  that 
day,  and  that  thus  the  burial  was  delayed 
until  next  day,  causing  a  postponement  <rf 
the  funeral  for  about  24  hours.  We  shall 
not  discuss  all  the  assignments  of  error,  be> 
log  of  opinion  that  none  of  them  Is  well 
taken  except  the  seventh  and  eighth,  wherein 
they  allege  the  insufficiency  of  the  evidence 
of  mental  suffering  as  resulting  from  the 
postponement  of  the  bnrlal.  We  place  this 
conclusion  upon  appellee's  own  testimony. 
He  testified  that  it  was  not  until  Monroe 
Williams  got  there  that  he  fonnd  out  tbe 
td^ram  bad  not  been  delivered,  and  it 
was  th«i  that  he  had  hai*d  feelings  against 
tbe  company.  He  suffered  on  account  of  tbe 
postponement.  The  rest  of  his  testimony  on 
this  subject  was  as  follows:  "1  believe  I 
am  a  plaintiff  in  this  suit.  I  am  suing  for 
something  like  three  thousand  or  tbirty-flve 
hundred.  I  claim  three  thousand  or  thirty- 
five  hundred  for  damages  for  mental  suffer- 
ing. I  was  grieved;  that  is  how  I  satCered. 
I  was  grieved.  I  was  hurt  with  the  com- 
pany. I  suffered  It  after  the  telegram  was 
not  delivered.  I  had  a  spite  at  the  company, 
and  felt  like  they  had  not  treated  me  right 
and  I  wanted  to  stick  them  for  every  dollar 
I  could.  I  wanted  to  spite  the  company,  and 
get  evary  cent  out  of  them  I  cooJd.  It  was 
not  because  I  cared  for  the  money.    I  can 


work  and  make  a  living.  I  dldn*t  care 
about  tbe  money,  but  I  wanted  to  stick  the 
company  for  all  I  could.  They  failed  to  de- 
liver the  telegram  at  the  proper  time,  ami 
didn't  carry  out  their  contract,  and  I  wantt-d 
to  make  them  pay  for  It.  I  experienced 
mental  sufTering  then  when  I  found  oat  that 
they  had  fulled  to  carry  out  their  part  of 
the  contract.  I  knew  it  before  I  went  to 
Mexia.  several  days  after  tbe  funeral.  I 
knew  it  when  Mr.  Williams  told  me.  It  was 
not  until  I  knew  this  that  I  suffered.  Don't 
you  think  that  you  would  have  suffered  if 
your  father  bad  died?  After  my  fatb^  was 
burled,  it  was  several  days  before  I  went 
to  Mexia.  I  do  not  recollect  now.  I  might 
have  bad  business  there  when  I  did  go  tbere. 
I  suffered  this  mental  anguish  when  I  knew 
that  the  company  had  not  done  their  dniy. 
And  I  wanted  to  stick  them  for  all  I  could. 
When  I  found  out  about  the  nondelivery  al 
the  telegram,  then  I  wanted  to  stick  the 
company.  Mr.  Williams  told  me  aboat  the 
delay  in  delivering  the  message  before  I  got 
to  Mexia.  I  wanted  to  start  with  the  corpse 
80  early  In  the  morning  because  It  was  25 
miles  fb  Homhlll,  where  he  was  to  be  buried, 
and  it  took  some  time  to  go  that  dlBtance 
with  a  corpse.  Certainly,  I  suffered  this 
mental  anguish  because  Uie  company  failed 
to  iVLvry  out  Its  contract.  I  did  not  care 
for  the  money,  as  I  am  able  to  work.  I 
believe  my  father  was  buried  In  48  hoars 
after  he  died.  He  div^  on  the  evening  of 
the  11th,  and  was  burled  on  the  evening  of 
the  13th."  To  us  this  testimony  does  not 
show  that  appellee's  mental  suffering.  If  any, 
was  by  reason  of  the  delay  of  the  burlaL  It 
shows  thst  what  mmtal  distress  be  suffiBred 
was  that  wblcb  he  experienced  from  the 
death  of  his  father.  For  anger  and  resent- 
ment towards  defendant  wbldi  he  felt  over 
the  ntmdellvery  of  the  message,  which  ap- 
pears to  have  be^  Its  effect  upon  him,  he 
cannot  recorer.  Tbe  Judgment  Is  reversed, 
and  the  cause  remanded. 


JESSE  FKENCH  PL&XO      ORGAN  CO.  v. 

Omr  OF  DALLAS  et  al.< 
(Court  of  Civil  Appeals  of  Texas.  Feb.  2T, 
1901.) 

TAXATION  OP  PBRSONALTT— ETmONCBS  OF 
DBBT-SITUS. 
A  foreign  corporation  engaged  In  t be 
manufacture  and  sale  of  pianos  bad  an  offiM 
la  this  Btate.  from  which  agents  were  sent  out 
to  sell  pianos,  and  notes  were  taken  in  pay- 
ment. A  store  was  kept  in  this  state,  from 
which  pianos  were  sold,  and  orders  often  fill- 
ed. The  notes  taken  were  usually  secnrrd  by 
chattel  mortgaces,  nnd  made  payable  at  differ- 
ent points  in  the  state,  and  were  sent  to  the 
state  manager,  who  kept  tbem  for  collectioa. 
and  from  their  proceeds  paid  all  expenses:  tiie 
balance  being  sent  to  the  home  omce.  Htld, 
that  under  Sayles'  Civ.  St  art  6061,  subject- 
ing all  property  to  taxation,  and  section  .tOST, 
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requiriag  an  mgant  to  list  all  moneys  and  other 
personal  property  controlled  by  him  as  agent, 
sod  all  moneys  deposited  anbject  to  his  order, 
■Dd  credits  due  from  or  owin?  hj  any  person, 
etc,  soch  notes  are  liable  to  taxation  in  this 
state,  notwithstanding  article  50C3  provides  that 
personal  property  shall,  for  the  purpose  of  tnx- 
ation,  be  construed  to  ineltid*  goods,  moneys, 
credits,  and  other  oTidencee  of  debt  "owned  by 
citizens  of. the  state";  this  section  not  being 
intended  to  confine  such  taxation  to  such  prop- 
erty only  as  belonged  to  citizens  of  the  state. 

Appeal  from  district  court,  Dallas  county; 
J.  J.  Eckford,  Judge. 

Suit  by  the  Jesse  French  Piano  &  Organ 
Company  against  the  city  of  Dallas  and  oth- 
ers. From  a  Judgment  for  defendants,  plaJn- 
titr  appeals.  Affirmed. 

U.  F.  Short,  for  appellant  W.  T.  Henry 
and  J.  S.  CoUlna,  for  appellees. 

FLY,  J.  Appellant  Instituted  this  suit  to 
restrain  the  collection  of  certain  taxes  levied 
by  the  city  on  certain  notes  belonging  to  ap- 
pellant. Exceptions  to  the  petition  were  filed 
by  appellee  and  sustained  by  the  court  The 
petition,  after  the  formal  aUegatioos  as  to 
residence,  etc.,  was  as  foDows:  "That  in  the 
year  1896.  after  obtaining  its  permit  to  do 
business  in  the  said  state  of  Texas,  It  es- 
tablished an  office  or  headquartci's  In  the 
city  of  Dallas,  in  said  state,  from  which  to 
direct  and  manage  the  business  \t-hlch  It  at 
the  time  undertook  to  establish  and  conduct 
That  It  employed  a  number  of  solicitors  and 
salesmen  to  canrass.  with  the  object  of  sell- 
ing goods  of  Its  manufacture  whenever  and 
wherever  sales  for  the  same  could  be  found. 
That  it  has  kept  and  maintained  In  charge 
of  Its  office  In  the  said  city  of  Dallas  a  man- 
iiger,  bookkeeper,  stenographer,  and  other 
t-mploy^-s  necessary  for  the  dispatch  and  man- 
agement of  its  busiuesti.  That  orders  for 
the  sale  of  Us  goods  are  taken  In  every  part 
of  the  state,  and  reported  to  the  manager 
in  charge  at  the  city  of  Dallas.  That  a 
repository  or  store  has  been  kept  and  main- 
ta.Iued  at  the  said  city  of  Dallas,  In  which  a 
stock  of  goods  has  been  kept  for  sale,  and 
that  from  such  stock  orders  obtained  by  Its 
aalesmen  are  often  filled.  That  such  ozdera 
are  frequently  forwarded  by  the  manager 
In  charge  at  the  aaid  city  of  Dallas  to  the 
ottice  of  plaintiff  in  the  city  of  St.  Louis, 
where  the  same  are  filled,  and  goods  shipped 
either  from  the  factory  hi  the  state  of  In- 
diana, or  from  the  warehouse  of  the  plaintiff 
In  the  city  of  St.  Louts,  to  the  point  of  sale 
in  the  said  state  of  Texas  at  which  said 
goods  are  to  be  delivered.  Plaintiff  states: 
That  sales  are  occasionally  made  in  the  city 
of  Dallas,  but  that  the  chief  trade  which 
the  plaintiff  has  established  in  the  said  state 
has  been  through  the  instrumentality  and 
services  of  Its  salesmen  In  the  state  at  large 
outside  the  city  of  Dallas,  to  which  its  sales- 
men are  sent  for  the  purpose  of  disposing  of 
its  goods.  That  the  stock  in  trade  has  been 
regulflrly  assessed  for  the  municipal  taxes 
of  the  city  of  Dallas  since  the  beginning  of 


its  business  in  said  city  in  the  year  1886, 
and  that  Its  said  assessments  have  been  reg- 
ularly paid  as  bereimiCter  stated.  That  Its 
sales  throughout  the  state  are  usually  made 
upon  credit,  and  that  notes  are  taken  for  the 
purchase  of  its  goods,  usually  secured  by  a 
chattel  mortgage  upon  the  instrument  sold, 
and  that  said  notes  are  always  made  paya- 
ble at  the  bank  nearest  and  most  convenient 
to  the  makers  thereof,  for  the  accommoda- 
tiou  both  of  the  plaintiff  in  collecting  the 
same,  and  of  Its  customers  in  making  pay- 
mcut  That  said  notes  when  so  taken  have 
usually  been  scut  to  the  manager  in  charge 
of  the  plaintlGTs  business  at  the  said  city  of 
Dallas,  where  they  are  kept  for  collection. 
That  schedules  of  said  notes  are  furnished 
to  the  plaintiff's  office  in  the  city  of  St  Louis, 
from  which  place  directions  are  always  giv- 
en as  to  the  management  and  ct^lection  there- 
of, and  that  In  no  Instance  is  it  the  duty  or 
privilege  of  the  manager  in  the  city  of  Dal- 
las to  withhold  the  proceeds  from  the  collec- 
tion of  said  notes,  to  use  for  any  purpose 
other  than  payli^  the  current  expenses  of  the 
plalntiCTs  business  in  said  city  of  Dallas,  con- 
sisting of  rents,  clerks'  and  employes*  lib% 
but  the  Invariable  order  and  instruction  has 
been  to  remit  all  sums  so  collected  to  the 
plaintiff's  office  tn  the  city  of  St  Louis. 
That  the  notes  so  taken  as  aforesaid  are 
held,  when  at  all,  for  collection  and  remit- 
tance only,  and  never  for  reinvestment 
That  no  goods  are  purchased  by  the  plain- 
tiff's branch  house  or  the  manager  thereof 
for  its  stock  in  trade,  but  such  goods  so 
offered  for  sale  have  been  supplied  from  its 
factories  and  from  the  stock  purchased  by 
the  management  and  officers  in  the  city  of 
St.  Louis,  and  shipped  to  Dallas  for  sale. 
Thai  it  has  been  the  aim  and  purpose  and  tiie 
business  of  the  plaintiff  to  establish  an  agency 
in  the  city  of  Dallas,  from  which  its  said 
goods  are  in  part  sold,  and  from  which  to 
manage  and  conduct  its  said  business  In -the 
state  of  Texas;  the  object  being  to  sell  its 
goods,  and  to  receive  and  collect  from  such 
sales,  and  to  use  the  sums  derived  therefrom 
In  the  management  of  its  business  In  the 
said  city  of  St  Louis.  That  in  the  month 
of  January,  1808,  one  J.  H.  Truesdale  was 
its  general  mau,i£;cr  and  in  charge  of  its 
proi>crty  and  eltects  in  the  said  city  of  Dallas. 
That  on  the  1st  day  of  said  mouth  its  stock 
of  merchandise,  fixtures,  and  miscellaneous 
property  was  reasonably  worth  $5,200,  and 
that  It  was  assessed  for  taxes  by  the  defend- 
ant city  of  Dallas  at  said  sum  by  Its  assessor, 
fear  municipal  purposes.  That  on  said  date 
the  plaintiff  was  tlie  owner  of  a  large  num- 
ber of  notes  which  had  been  executed  by  the 
purclinsers  of  its  goods  at  sales  by  its  agents, 
solicitors,  and  traveling  salesmen  In  various 
sections  of  the  state  of  Texas,  and  payable 
at  the  banks  in  the  various  localltieB  at  wbldi 
its  said  goods  were  purchased,  amounting  to 
about  the  sum  of  $30,000,  and  of  the  proba- 
ble value  of  $22,500.  That  said  notes  had 
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been  executed  In  large  part  for  goods  whfch 
had  been  shipped  directly  from  the  plaln- 
tiCTs  factory  In  the  state  of  Indiana  and  from 
the  plaintiff's  warehouses  In  the  city  of  St 
Louis  to  the  purchaser  thereof,  on  orders 
obtained  by  Its  traveling  salesmen  and  solicit- 
ors, and  in  part  for  goods  which  had  been 
shipped  on  such  orders  from  its  repository 
or  warehouse  In  the  city  of  Dallas.  Tbat 
said  notes  were  at  the  dates  aforesaid  In  the 
possession  of  its  manager  for  the  purpose  of 
coUectlon  and  remittance  to  the  plaintiff  in 
said  city  of  St.  Louis  only,  and  for  no  other 
purpose,  except  that  said  manager  paid  the 
rents,  clerks'  hire,  and  salesmen  from  such 
funds,  when  necessary,  and  tbat  no  part  of 
said  notes  were  kept  or  retained  for  any 
otlier  purpose  than  collection  and  remittance. 
Plaintiff  alleges,  however,  that  the  defend- 
ant city  of  Dallas,  by  Its  assessor,  servants, 
and  employes,  caused  the  same  to  he  assessed 
for  the  taxes  of  said  city  for  the  said  year 
1898,  and  fixed  and  established  as  the  amount 
of  taxes  for  the  notes  aforesaid  for  said  year 
the  sum  of  9337.50.  Plaintiff  avers  that  the 
said  notes  were  not  liable  to  be  assessed  for 
taxes  by  said  defendant,  but  tbat  the  same 
were  held,  owned,  and  controlled  by  the 
plaintiff  In  the  city  of  St  Louis,  and  were 
liable  to  be  assessed  for  all  municipal,  state, 
and  other  taxes  at  the  home  and  residence 
of  the  plalnUff,  to  wit.  In  the  said  city  of  St 
Louis,  state  of  Missouri,  and  not  elsewhere; 
that  the  total  assessmentB  for  municipal  pur- 
poses of  plaintlCTs  said  property  above  men- 
tioned by  the  said  defendant  dty  of  Dallas 
for  said  year  was  $415.50;  that  fTS  of  said 
sum  was  for  the  stock  of  merchandise,  fix- 
tui'es,  and  miscellaneous  property  belonging 
to  the  plaintiff  as  above  stated,  and  that 
$337.50  of  said  sum  was  assessed  for  the 
notes  belonging  to  the  ^alntiff  as  above 
stated,  and  executed  by  makers  largely  with- 
out city  of  Dallas,— few  of  the  same,  If 
any,  having  been  executed  by  residents  of 
said  dty,  as  plaintiff  believes  and  now  avers. 
IMalntlff  states  tbat  it  has  always  been  ready 
and  willing  to  pay  the  taxes  assessed  against 
its  stock  of  goods,  fixtures,  etc.,  and  has  re- 
peatedly offered  to  pay  that  portion  of  Its 
said  assessments,  and  now  brings  Into  court 
and  tenders  to  the  said  defendant  clly  of 
Dallas  the  said  sum  of  $78  assessed  against 
its  said '  stock,  fixtures,  and  miscellaneous 
property;  but  said  defendant  by  its  collect- 
or. Ford  House,  has  refused,  and  now  refuses, 
to  accept  the  same  in  payment  ot  Its  said 
taxes  unless  plaintiff  will  pay  the  further 
s\ira  of  $377.50  assessed  for  Its  notes  afore- 
said, which  plaintiff  avers  are  not  liable  to 
be  assessed  by  the  said  defendant  city  of 
Dallas  for  any  purpose;  tbat  It  has  protested 
against  the  assessments  of  Its  said  notes, 
and  has  refused  to  pay  the  taxes  dalmed 
thereon,  and  still  refuses  so  to  do;  that  the 
said  defendant  Ford  House  threatens  to  seize 
and  take  Into  bis  possession  the  personal  prop- 
erty and  stock  In  trade  of  the  said  plaintiff, 


or  a  sufficient  amount  thereof  to  pay  the  en 
tire  sum  claimed  by  him  toe  taxes  of  1893,  in 
eluding  the  sum  assessed  on  account  of  said 
notes;  that  great  and  Irreparable  Injury  will 
be  done  the  plaintiff  by  the  threatened  unjust 
and  illegal  action  of  the  said  defendant  Ford 
House,  In  seizing  and  taking  said  property 
and  selling  the  same,  unless  he  Is  enjoined 
and  restrained  by  the  order  and  directioa 
of  this  honorable  court  from  so  doing."  It 
Is  provided  in  the  charter  of  Dallas,  under 
which  the  assessment  was  made,  tbat  "all 
persons  or  corporations  owning  or  holding 
personal  property  or  real  estate  in  the  dty 
of  Dallas  on  the  1st  day  of  January  of  each 
year  shall  be  liable  for  all  municipal  taxes 
levied  hereon  for  the  fiscal  year  beginning 
next  following  April"  It  Is  also  i^rorided 
In  the  charter  tbat  the  cltj  shall  have  power 
to  levy  such  a  tax  on  the  property  of  corpora- 
tions as  is  provided  by  state  law. 

There  Is  bat  one  asdgnment  of  error, 
which  brings  in  review  the  action  of  the 
district  court  In  sustainli^  exc^}tIons  to  the 
petition;  and  the  proposition  propounded  Is 
that  "Intangible  personal  property,  such  as 
credits,  are  taxable  only  at  the  place  ttf 
residence  of  fbe  owner,  without  regard  to 
where  they  are  kept  or  d^slted,  and  eqoat 
ly  without  regard  to  where  they  w^e  earn- 
ed, or  the  place  of  the  debtor."  There  baa 
been  some  confusion  among  American  ded- 
slons  as  to  whether  Intangible  property.  like 
pi-omlssoiT  notes.  Is  taxable  at  the  domlcOe 
of  tlie  owner,  or  at  the  situs  of  such  prop- 
ertj,  the  general  role  being  tbat  tlie  doml- 
dle  of  the  owner  controls.  Ferris  v.  Kim- 
ble, 76  Tex.  476,  12  S.  W.  689.  There  Is. 
however,  an  exception  to  the  above  rule  al- 
most universally  recognized,  as  is  done  In 
the  case  dted,  and  that  Is  that  when  a  per- 
son residing  In  one  state  has  an  agent  in 
another,  who  conducts  the  business  of  bis 
principal,  and  has  notes  in  hik  hands  for 
collection  or  renewal,  with  a  view  to  fce^ 
Ing  up  a  permanent  business,  the  sttns  of 
the  notes  will  be  the  place  of  taxation.  In 
the  case  of  People  v.  Trustees  of  Village  of 
Ogdensbnrg,  48  N.  T.  390.  It  is  said:  '*Kotes. 
bonds,  and  other  contracts  for  the  payment 
of  money  have  always  been  r^rded  and 
treated  In  law  as  personal  property.  Th^ 
represent  the  debts  secured  by  them.  They 
are  the  subject  of  larceny,  and  a  transfer 
of  them  transfOTS  the  debt  If  this  kind  of 
property  does  not  exist  where  the  obligation 
is  held,  where  does  it  exist?  It  certainly 
does  not  exist  where  the  debtor  may  be. 
and  follow  his  person.  And  while  toe  some 
pui-poses,  in  the  law,  by  legal  fiction,  it  fol- 
lows the  peivon  of  the  creditor,  and  exists 
where  he  may  be,  yet  It  has  been  settled 
that  for  the  purpose  of  taxation  this  1^1 
fiction  does  not  to  the  full  extent,  apjdy. 
and  that  such  propearty  banging  to  a  non- 
resident creditor  may  be  taxed  In  the  place 
where  the  obligatlona  are  held  by  his  ag«tt 
People  T.  Commissioners  of  Taxes  of  dty 
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of  New  Torfc,  28  K.  T.  238;  People  t.  Oardi- 
.ner,  61  Barb.  8B2;  Cattln  t.  Hull.  21  Tt 
132."  m  the  case  of  Waidilngton  Oo.  Jef- 
fenon's  Estate,  28  X.  W.  266,  tt  was  said 
by  the  so^eme. court  of  Mlnneeota:  "For 
many  pocpoBes  the  domicile  of  the  ownar  li 
deemed  the  situs  ttf  his  persoaal  pn^wtT- 
This.  howeTor,  is  only  a  flcdoo  fnnn  mottvefl 
of  conroilaice,  and  is  not  of  imlTeEsal  ap- 
plication, bnt  yl^s  to  the  actual  tftns  of 
the  pnqiertyr  when  justice  requires  that  It 
should.  It  is  not  allowed  to  be  ccmbvdUng 
In  mattsn  pt  taxation.  Thus  eorpweal  per^ 
sonal  iwoperty  1b  conceded  to  be  taxable  at 
the  place  It  to  actnally  situated.  A  credit 
wbl£h  caniuit  be  regarded  as  situated  In 
a  place  merely  because  the  debtor  resides 
there  must  usually  be  coosklered  as  having 
its  situs  wb^e  It  Is  owned.r-at  the  domhdle 
of  the  creditor.  The  creditor,  however,  may 
give  it  a  business  situs  dsewbere^  aa  where 
he  places  tt  In  the  hands  oi  an  agent  for 
collection  or  roiewal,  with  a  view  to  rdoan- 
ing  the  money  and  keeping  tt  invested  as 
a  pennanesit  bnrineas."  The  foregoing  lan- 
guage was  quoted  and  approved  In  the  cim- 
slderatlott  of  an  appeal  ot  tiie  same  case  by 
the  supreme  court  of  the  tinlted  States,  and 
It  was  further  said:  "Peraonsl  propwty,  as 
this  court  has  declared  again  and  again, 
may  be  taxed  dther  at  the  domicile  of  its 
ownw,  or  at  ttie  place  whore  the  xnoperty 
la  altnated,  evoi  if  the  owms  is  ndthcr  a 
dttsen  nor  a  resident  of  the  state  which  Inn 
poses  the  tax."  Bristol  v.  Wasblngton  Co^ 
177  U.  8.  ISa,  20  Sup.  OL  748,  M  Ii.  Bd.  701. 
In  the  caae  last  dtod  the  power  of  attorney 
of  the  agent  had  been  revoked  and  the  notes 
sent  to  Kew  York,  but  it  was  hdd  that  the 
Minnesota  atatnto  would  readi  tbem.  and 
that  xm&v  the  drcnmstancea  of  the  case 
the  mere  smdlng  of  the  notes  to  New  T(nk 
and  the  revocation  of  the  poww  of  attorney 
did  not  tske  the  Investments  out  of  fbe 
rule.  The  facts  of  that  caae  were  that  Jef- 
ferson, a  resident  of  tb»  atate  of  New  T«k, 
had  an  agent  in  Stlllwatw,  Minn.,  who  loan- 
ed moDey  for  him.  taking  mortgages  to  se- 
cure the  debts,  and  collected  and  reloaned 
the  same,  with  tiie  ezc^ittlon  of  what  was 
drawn  by  Jefferson  fnnn  time  to  time  to 
pay  hto  debts.  The  propwty  was  hcAd  sub- 
ject to  taxation  under  a  law  of  Hlxmesota 
as  follows:  "All  real  and  personal  property 
In  tbls  state,  and  all  perscHUU  property  of 
persons  residing  therein  Is  subject  to  taxa- 
tion. **  It  was  said  by  the  suinreme  court 
of  Minnesota  as  to  that  law:  **It  Is  to  be 
taken,  therefore,  ss  to  the  Intent  of  the 
statute,  that  credlta,  to  whomioever  owing, 
are  taxable  hwe  If  th^  can  be  r^rded 
as  personal  property  in  this  state;  that  Is, 
situated  in  tills  state.  To  Justify  the  Impo- 
altlon  of  tax  by  any  stste,  It  must  have  Ju- 
risdiction over  the  perstrn  taxed  or  over  the 
prqwrty  taxed.  As  Jefferson  was  not  a 
resident  of  this  state,  there  was  no  Juris- 
diction over  Um*  But,  if  the  propoty  on 
ei  8.W.-«> 


account  'oi  wUdi  these  taxes  were  un|^d 
was  within  this  stat^  the  state  had  juris- 
diction to  Impose  them,  as  It  might  Impose 
a  tax  upon  tangiUe  personal  nsogtrty  pec^ 
manently  situated  here,  and  to  oiforce  the 
taxes  against  the  proputy.*'  In  tiie  caae  of 
City  of  New  Orleana  v.  Stempel.  175  U.  8. 
808.  ao  Sup.  Gt  11%  44  li.  Bd.  174.  thB  Court 
held  that  the  state  had  the  authority  to  tax 
credits  within  the  state  belonging  to  non^ 
reiddenta.  and  after  dtlng  the  decWmu  of 
Z^nilaisna  the  following  language  was  used: 
"If  we  lo<*  to  the  decisions  of  oth»  states, 
we  find  the  ftequoit  ruling  that  what  an 
Indebtedness  has  taken  a  omcrete  form,  and 
become  evidenced  by  notot  bill,  mortgage, 
or  aOax  written  instrument,  and  that  writ- 
tea  Instrument  evldoKlng  Uie  Indditedness 
is  left  within  the  state,  in  the  hands  of  an 
ai^t  cS  the  nonresident  owner,  to  be  by 
him  used  for  the  purposes  of  coUectkm  or 
deposit  or  r^vestment  within  the  state. 
Its  taxable  situs  is  In  the  state."  In  the 
same  opinion  the  following  language  from 
Wilcox  V.  ElUs.  14  Kan.  588,  Is  adoptffl: 
"This  msxlm  to  at  most  only  a  legal  flctl<m, 
and  Blackstone,  speaking  of  legal  fictkms, 
sajs:  Thto  maxim  to  InvarlaUy  observed: 
That  no  Action  shall  extend  to  work  an  In- 
Jury:  Its  propw  operatkra  being  to  prevent, 
a  nUschlef  or  ronedy  sn  humnvoalence  that 
might  result  from  the  general  rule  of  law.' 
8  BL  Comm.  48.  Now.  as  the  state  of  Illinois, 
and  not  Kansas,  most  furnish  the  plaintiff 
with  all  the  remedies  that  he  may  Imve  for 
the  mforcemoit  of  all  bta  rights  connected 
with  said  notes,  d«bts.  etc..  It  would  seem 
more  just,  if  said  debt  to  to  be  taxed  at 
all,  that  the  state  of  IlUnoto.  and  not  Kan- 
sas, should  tax  it;  and  we  should  not  resort 
to  legal  Actions  to  give  the  state  of  Kansaa 
the  right  to  tax  it"  According  to  the  aUe- 
l^tlons  of  sppdlant,  a  corporation  chartep* 
ed  in  Tnd<i*"a  manufactures  pianos  and  or^ 
gans  In  Indians,  stines  them  In  St  Louto, 
and  seDs  than  In  Texaa.  It  has  an  office 
In  Dallas,  from  whldi  sgents  are  seat  out 
over  the  state  to  sdl  pianos,  and  notes 
taken  in  payment  tot  them.  A  store  to  k^ 
by  the  corporation  In  Dallas,  tnm  which 
pianos  are  sold,  and  from  which  stock  or- 
ders are  often  Ailed.  The  notes  takoi  are 
usually  secured  1^  diattel  mc»tgagee  on  the 
instruments  sold,  and  the  notes  are  made 
payable  at  diflwent  p<rinta  in  Texas.  Afbet 
the'  notes  are  takw  they  are  aent  to  the 
manager  at  Daltos^  where  ther  are  kcvt  tox 
c<d lection.  From  the  proceeds  oL  the  notes 
suffidoit  sums  sre  retained  to  pay  all  ex- 
penses, the  balance  being  soit  to  St  Louis. 
The  facta  alleged  bring  the  case  directly 
vrithln  the  purview  of  a  dediton  rmdwed 
by  the  supreme  court  of  Lonlalana  In  the 
caae  of  Bluedelda  Banana  Go.  v.  Board  of 
Assessors  (La.)  21  South.  627.  In  that  case 
it  was  Bald:  "The  foreign  corporation  had 
an  agent  ben,  where  it  received  and  where 
It  aold  fmlt  and  received  the  price  for  the 
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same..  Fart  of  the  pxmwedv  wen  witbheld. 
in  ^e  bands  ot  tbe'  iBeats,  fdr  purpoeee 
IncMental  to  tbe  pMMeentlon  of  Ita  bnlacM, 
and  part  depoalted  to  tbe  credit  of  the  com- 
pany, subject  to'the  dtetOr  of  ttie  local  agent; 
also  f<HF  tbe  proaecnthm  oX  Its  bnalneM  hefe, 
and  for  socb  otber  purpoaea  aa  the  company 
might  direct  It  to  be  applied  ta  The  com- 
pany  tranaacted  ■  bvaltteBi  In  New  Orleana 
preclaelj  aa  dld  realdent  bnalnaea  men  and 
flrma.  It  received  all  the  advantagea  to 
dolTed  fnnn  the  Mate  and  dty  goremmenti 
wbldi  reald«Qt>  recelTed,  and  we  see  no 
r^on  why  It  eboutd  not  be  taxed  aa  cbilm- 
ed  In  this  proceeding,  nnless  there  be  tnan- 
perable  legal  objectiona  in  tbe  way.  We. 
find  a  itatnte  ot  the  state  which  by  Ite  terma, 
brings  them  nndfer  the  operation  ot  state' 
and  city  taxation,  and  we  are  bonnd  to 
give  ^ect  to  its  prorlslons  nnless  they  be 
in  derogation  of  the  cpnttitutlon.  The  tm- 
constitutlonalltar  of  the  act  la  not  pleaded, 
and  we,  of  ooraelTes;  see  no  nnoonstitatlim- 
al  featnres  In  It  The  rale,  MoUlla  aeqn- 
nntnr  personam,  la  a  lletion  of  law,  not  rest- 
ing of  Ittelf  upon  any  coiutltuUonal  foun- 
dation, and  which  ^es  way  befbre  expreia 
laws  dPHtroylng  it  -In  ahy  given  case  where 
coiudtutlonal  re^r«naita  themselves  do 
not  Bt^jod  in  the  wa^."  The  abore  language 
was  qn<rted  aH>roTln^  in  tbe  etae  of  City 
of  Kew  Orieana  t.  8t«npel,  above  cited. 

From  tbe  authorltleB  dted  It  seema  dear 
that  the  state  et  Texas  could  by  law  levy 
taxes  dpoa  the  property  described  hi  tb6 
petition.  Of  eontse,  there  must  be  statutory 
warrant  tot  the  taxation,  and  tbe  next  quae* 
don  to  be  conaldered  Is  whether  provlalon 
has  been  made  tbe  legislature  of  Texas 
for  the  taxation  of  credits  in  this  state  be- 
longing to  forelgtf  eoipwatlons.  In  article 
6061,  BayleS'  OIt.  8t,  it  is  provided:  *'All 
prcHTerty.  real,  pmonal*  or  mixed,  except 
such  as  may  be  hnelnafter  exiaressly  ex- 
enqpted,  Is  sut^ect  to  taxation,  and  the  aame 
shall  be  rendered  and  listed  as  herein  pr»- 
scritwd."  In  article  6067.  which  provides 
for  the  rendition  of  property  for  taxation,  in 
tbe  second  section,  applying  to  agmts.  It  Is 
provided:  "He  shall  also  list  all  landa  or 
other  rttl  estate,  all  moneys  and  other  per- 
sonal property  invested,  loaned  or  otherwiae 
controlled  by  him  as  agent  or  attorney,  or  en 
account  of  any  person,  enopany  or  coiptna^ 
tlon  whatsoever,  and  all  moneys  deptwited 
subject  to  his  order,  check,  or  drafte  aaA 
credits,  dne  ttim  or  owing  hy  any  person 
or  body,  corporate  or  pt^tic."  The  lai^age 
at  tiie  statutes  above  quoted  Is  broad  enough 
to  Include  every  si>edes  of  property  held  by 
an  agent  for  any  pOTson  or  corporation  that 
could  posalUy  exist,  and  K  is  very  similar 
to,  and  fully  as  oomprebenslve  as.  the  lan- 
guage of  the  Minnesota  statutes,  whldi.  am 
hereinbefore  Indicated,  was  hdd  by  the  state 
court  and  by  toe  supreme  court  of  the  Unit- 
ed States  to  be  compreheiulve  enoni^  to 
embrace  tbe  credlto  <tf  a  foreign  corporation 


In  tbe  Btata  DonbtlesB  there  woold  have 
been  no  diversity  of  opinion  as  to  ttie  stat- 
ute taking  within  Ita  seem  properly  of  enry 
description  In  the  state,  had  It  not  been  for 
the  language  employed-  In  aittcle  fi068.  In 
that  artlde  tt  la  provided  that  "personal 
property  sball,  for  the  pmposes  of  taxation, 
be  coiutrued  to  tndude  all  goeda,  dmttela 
and  dfects,  and  all  meneT**  credits,  bonds 
and  othv  evidences  of  d^  owned  by  cttl- 
aena  ot  the  stMe,  whether  tte  aaine  be  In  or 
out  ot  the  state,"  ete.;  and  Ike  cententlwk  Is 
that  the  article  contains  a  fall  drtnitton  of 
**psrsonal  prvpertr,'*  as  used  In  l£e  iNweed' 
Ing  article,  and  that  the  tanatton  of  ondito 
and  other  evidences  la  especially  confined  to 
suck  property  belonging  to  dtlsena  of  Tnas. 
We  think  that  the  statute  settlag  forth  cer- 
tain kinds  of  puaiwal  property  snbject  to 
taxation  mm  not  intmided  to  limit  flie  broad 
terms  of  artlde  0061.  but  was  passed  In  or- 
der to  remove  any  doubt  aa  to  the  taxable 
character  of  peraonal  pnoerty  aboat  wUdi 
contention  might  probably  arise.  For  In- 
stance, It  aalght  be  cmtonded  that  credits 
and  other  evidences  of  debta  owned  by  dtl* 
sens  to  Texaa.  bnt  depoalted  ta  New  Toik. 
would  not  be  snbject  to  taxation.  The  stat- 
ute says  ther  iduUI  be  subject  to  toxatian. 
So  It  la  in  regard  to  ships,  boats,  and  veasds 
belonging  to  tobaUiante  of  Taocas;  hot  whidi 
ove  abroad,  and  money  at  interest  to  or  ont 
of  the  states  and  stock  to  certain  corpnotlons 
out  of  the  state  owned  by  Inbobltanta  of  tbe 
state.  The  object  of  artlde  flOdB.  In  otha- 
words,  waa,  ta  our  opinion,  to  amplky  and 
Inoreass  the  sceps^  if  posslbta,  of  artlde  0061. 
and  not  to  cuitae  taxattdh  to  the  i^operty 
of  tnhabitantSL  While  It  Is  a  rule  of  statu- 
tory construction  that  tax  laws  will  be  oon- 
strued  with  soBM  degree  of  strictness.  It  is 
also  a  role  that  legislation  for  exemption 
from  taxation  or  any  other  common  burden 
or  llaUUty  wlU  be  strictly  cMisfarned.  and 
doobta  must  be  resolved  agaiut  the  «emp- 
tien.  As  Bald  by  the  anpreme  cowt  of  the 
United  Statea  in  PheiUx  Vbe  ft  Marine  Ina. 
Oo.  ot  Memphis  ▼.TraneBBas^lOlU.8.174,10 
Sup.  Ct  471,  40  I*.  Ed.  660:  "It  most  always 
be  borne  to  mind,  to  oonstrning  langnsge  ot 
this  nature,  that  the  claim  ter  exAnption 
mnst  be  made  ont  wholly  beyond  donbt;  for. 
as  atated  by  Mr.  Justice  Harlan  ta  Chicago, 

a  *  K.  c.  a.  Oo.  V,  Missouri.  isov.&oesK 

7  Sup.  ot  663,  80  L.  Ed.  TBS,  '^t  Is  tbe  set- 
tled doctrine  ct  this  court  that  an  immunity 
from  taxolicm  by  a  state  wOl  not  be  lecog* 
nised  unless  granted  In  terms  too  plato  to 
be  mistaken."  It  eannot  be  reasonably  con- 
tended that  arUcle  0061  la  not  broad  enoivh 
to  embrace  all  kinds  of  property  In  Texas, 
aa  we  have  hdd  that  It  doea,  and  i^iellant 
can  only  claim  exemption  on  the  ground  of  a 
failure  to  mention  Ite  claaa  In  a  avcceedlng 
article.  Take  the  facto  of  thia  coae:  A  cor- 
poration with  Ite  domldle  to  Indiana  taaa  ob- 
tained a  pormit  to  do  bualneaa  to  VBxaa,"and 
In  furtherance  of  that  bualneaa  baa  estab- 
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Ustied  Itt  headquarters  In  Dallas,  Tex.,  and 
bat  wot  f(»rtb  Its  agents  to  sell  its  mannCa(s 
tures  orer  tbe  state.  'Its  notes  aie  piQ>'able  In 
Texas,  and  it  must  Inroike  tbe  aid  of  Texas 
courts  to  collect  tbe  debts  doe  it  and  Is  en- 
joying all  the  protection  extended  hj  the 
taws  of  Texas  to  Its  own  citizens.  Wben 
the  state,  or  a  diy  thereof,  demands  that  the 
corporation  must  bear  some  of  the  burdens 
of  gOTemment  It  li  met  with  tbe  reply  that, 
although  It  Is  fully  provided  that  all  per* 
aonal  property  In  tbe  state  shall  bear  Its 
proportion  of  the  taxes,  yet  In  defining  "p^ 
sonaJ  property"  foreign  corporations  were 
not  mentioned,  and  they  will  enjoy  all  tbe 
benefits  of  the  goTemment,  but  will  bear 
none  of  Its  burdens.  We  do  not  believe  that 
any  such  result  was  ever  contemplated  by 
tbe  legislatnre,  nor  that  the  pnnialons  of 
article  S063  can  be  construed  to  exempt  the 
credits  of  foreign  corporations  held  In  the 
state  under  the  circumstances  of  this  case. 
The  corporation  In  this  case  may  be,  and 
doubtless  Is,  doing  business  In  many  of  tbe 
states  of  the  Union,  and  Its  manufactures 
are  being  shipped  from  Its  domicile  without 
the  payment  of  any  tax,— at  any  rate.  It  does 
not  allege  that  it  has  paid  taxes  In  Indiana 
on  the  Instruments  sold  in  Texas;  and  for 
the  prlTlleges  and  protection  given  It,  It 
would  be  giving  nothing  In  return.  In  a 
similar  case  the  supreme  court  of  the  United 
States,  through  Mr.  Justice  Brewer,  uses  the 
fallowing  apt  and  fordUe  language:  "In 
conclusion,  let  us  say  that  tbls  is  eminently 
a  practical  age;  that  courts  must  recognise 
things  as  they  are,  aud  as  poasesdng  a  value 
which  Is  accorded  to  titem  in  the  markets  of 
the  world;  and  that  no  finespun  theories 
about  situs  should  interfere  to  enable  these 
lai^  corporations,  whose  business  is  carried 
through  many  states,  to  escape  from  bearing 
in  each  state  such  burden  of  taxation  as  a 
fair  distribution  of  the  actual  value  of  their 
property  among  those  states  requires."  Ad- 
ams Express  Co.  v.  Ohio  State  Auditor,  166 
U.  S.  185,  17  Sup.  Ct.  604.  41  I*  Ed.  965. 

The  only  Texas  decision  cited  by  appel- 
lant is  Ferris  v.  Kimble,  75  Tex.  476,  12 
S.  W.  688.  In  that  case  Ferris  lived  without 
the  limits  of  the  dty  of  Waxabachle,  but 
k^t  certain  credits  owned  by  bim  In  a  pri- 
vate portfolio  In  a  vault  In  Waxahachle. 
The  city  of  Waxahacfale  attempted  to  levy 
taxes  on  tbe  notes,  but  was  enjoined  by  the 
supreme  court  on  the  ground  that  they  were 
taxable  only  at  tbe  place  of  residence  of  the 
owner.  The  language  used  In  the  proposi- 
tion of  lav  submitted  by  appellant  is  the 
langnage  of  tbe  supreme  court  In  tbe  Ferrls- 
Klmble  Case.  As  a  general  rule,  that  propo- 
sition Is,  as  hereinbefore  stated,  correct;  and 
It  was  unnecessary  for  tbe  court  to  state  the 
exceptions,  although  such  exceptions  are 
recognixed  by  quoting  langnage  used  by  the 
supreme  courts  of  Indiana  and  lUlnolB.  In 
which  such  exceptions  are  specially  mention- 
ed.  The  opinion  had  no  reference  to  a  case 


of  tbe  charact^  of  that  beCne  ns,  but  was 
simply  fixing  the  slttis  for  pniposes  ot  taxa- 
tion of  property  belonging  to  citizens  of  Tex- 
as. Another  Texas  decision,  recently  render- 
ed by  the  court  of  dvil  appeals  of  tbe  Thlid 
district,  has  also  been  considered  by  na;  and, 
while  there  are  some  expressions  used  there- 
in that  might  be  considered  antagonistic 
to  our  opinion  herein,  we  believe  that  such 
antagonism  Is  more  apparent  than  real.  In 
that  case— Priram  v.  Port  (Tex.  Civ.  App.)  57 
S.  W.  86,  972— several  parties  Instituted  s 
suit  to  restrain  the  collector  of  taxes  of  Mc- 
Lennan county  from  the  collection  of  taxes 
on  certain  national  bank  stock.  The  case  of 
the  plaJntiETs  rested  on  tbe  proposition  that 
they  had  the  right.  In  rendering  their  prop- 
erty for  taxation,  to  offset  the  value  of  their 
bank  stock  with  their  indebtedness.  During, 
the  course  of  the  opinion,  in  endeavoring  to 
meet  certain  evidence  to  the  effect  that  cer- 
tain parties  had  loaned  mcuey  In  Texas  with- 
out paying  taxes.  It  was  held  that  the  mort- 
gagees "would  not.  und«:  our  state  statute, 
be  subject  to  taxation  at  all  in  reference  to 
their  credits  unless  they  reside  within  the 
state,  because  credits  and  other  choses  in 
action  are,  as  a  general  rule,  taxable  only  in 
the  state  where  their  owner  resides.  Goo- 
ley,  Tax'n  (2d  Ed.)  21,  28,  372."  While  It 
may,  perhaps,  be  questionable  as  to  whether 
the  language  used  was  essential  to  the  prop- 
er decision  in  that  case,  still  It  is  not  In  con- 
flict with  tbe  doctrine  herein  announced.  In 
tbe  opinion  on  rehearing  (57  8.  W.  912)  It  Is 
held  that  article  5063  does  not  in  terms  in- 
clude credits  of  foreign  corporations  as  sub- 
jects of  taxation,  and  there  Is  no  confilct  in 
that  holding  with  our  view  of  the  statute. 
We  think,  however,  that  every  species  of 
property  belonging  to  any  person  or  corpora- 
tion la  included  in  artlde  6061,  and  prece- 
dents, reason,  and  Justice  nntte  with  tiie 
statute  In  demanding  that  a  foreign  corpora- 
tion holding  property  In  T«as  under  the 
facts  alleged  In  aj^Uant's  petition  shall 
share  with  the  citls«is  of  the  state  tbe  bur- 
dens of  goremment,  while  being  protected 
by  it.  The  Judgment  Is  affirmed. 


DAUOHTRXn:  T.  NEW  YORK  ft  T.  LAND 

OO.i 

(Conrt  of  Civil  Appeals  of  Texss.  Usrcfa  18, 

1901.) 

ADV^SB  POSSESSION- P08BBB8I0N  UNDBR  A 
PARTICULAR  SURTBT-flDPFldBNCT— PAROL 
BVIOXNCB— A01US8IBIUTT  —  BUBROTTNDINO 
LAND— PRIOR  AOREEMENT. 
1.  Defendant  fenced  the  land  In  controTeny 
SB  a  part  of  the  Segura  survey  in  18S8,  and  In 
1889  plaintiff  sued  for  its  possession,  and  al- 
leged that  it  was  not  part  of  the  S^ra  sur- 
vey, and  defendant  pleaded  adverse  possession 
for  10  years.  Held,  that  the  fact  that  defend- 
ant asserted  title  to  the  property  as  a  part  of 
a  particalar  survey,  and  not  otherwise,  did  not 
defeat  the  adverse  character  of  his  claim, 
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tboofh  the  property  was  not  ii^  fact  a  part  of 
that  vxrv^,  siace  ft  did  not  alter  the  fact  that 
defendant  exercised  ownership  for  the  stata- 
to^  period. 

2.  Where  defendant  aaserted  title  to  tha 
property  In  controrersy  br  advetae  possemi<m, 
nia  testimony  that  he  claimed  it  as  a  part  of  a 
particular  aurrey  was  admissible  to  show  the 
nature  of  his  posaesaion. 

3.  Rer.  SL  1SQ6,  art.  3343,  declares  that  any 
person  who  haa  the  right  of  action  for  the  re- 
COTery  of  any  land  against  another  haviDg 
peaceable  and  adverse  poaaeasion  thereof  abafl 
institute  bia  suit  therefor  within  10  years  after 
his  cause  of  action  shall  have  accrued,  and  not 
afterwards,  and  article  3345  declares  that, 
where  a  tract  of  land  owned  by  one  jMrson 
it  entirely  anrroanded  by  a  tract  or  tracts 
owned  by  another,  the  possession  by  the  owner 
of  the  circumacribing  land  of  such  interior  tract 
ahall  not  be  adverse  nnlesa  the  same  be  sepa- 
rated from  the  circnmscriblng  land  by  a  fence. 
Held,  that  where  land  had  been  in  the  adverse 
poBseasion  of  defendant  for  10  years,  and  was 
claimed  by  plaintiff,  and  there  was  no  evi- 
dence that  it  was  entirely  surrounded  by  other 
land  owned  by  defendant,  the  statute  afforded 
no  reason  for  sustaining  a  iodgment  awarding 
plaintiff  possession. 

4.  Defendant  daimed  the  land  lying  between 
La  Parita  creek  and  Metat  creek  on  tne  ground 
that  the  west  boundary  of  the  Segnra  survey 
was  La  Parita  creek,  and  In  1888  fenced  the 
property,  and  asserted  tltie  by  adverse  poases- 
slon  as  a  part  of  that  survey  until  18^.  Held, 
that  the  fact  that  defendant  in  1882  sigued  an 
agreement  that  the  weat  boundary  of  the  Se- 
gnra survey  was  Metat  creek  did  not  defeat  his 
title  by  adverse  poasesaion  for  10  years. 

Appeal  from  district  court,  Atascosa  coun- 
ty; M.  F.  Lowe.  Jndge. 

Action  by  the  New  York  &  Texas  Land 
Company  against  B.  R.  Daughtrey.  From  a 
Judgment  lu  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed  and  rend:?red. 

N.  R.  Wallace  and  W.  O.  Read,  for  appel- 
lant Smith  &  Walton  and  West  &  Cochran, 
for  appellee. 

FLY,  J.  Appellee  instituted  suit  against 
appellant  to  recover  three  tracts  of  land  con- 
taining in  the  aggr^ate  429^  acres.  The 
suit  developed  into  a  contest  as  to  the  loca- 
tion of  the  west  boundary  line  of  the  north 
part  of  the  Marcellno  Segnra  survey.  The 
contention  of  appellant  was  that  La  Par>ta 
creek  was  the  bonndary,  while  the  appellee 
contended  that  It  was  Metat  creek,  which  is 
situated  east  of  La  Parita  creek.  If  La  Pa- 
rita was  the  boundary,  there  was  no  vacant 
land  between  It  and  the  Metat  that  was  sub- 
ject to  patent  to  the  Junior  patentee,  under 
whom  appellee  claims.  The  court  held  that 
the  evidence  showed  that  Metat  creek  was 
the  western  boundary,  and  there  la  testimony 
In  the  record  that  sustains  the  finding.  Ap- 
pellant, however,  In  addition  to  his  pica  of 
not  guilty,  Interposed  a  plea  of  limitations  of 
three,  five,  and  ten  years;  and,  while  finding 
that  in  1887  or  1888  appellant  had,  In  connec- 
tion with  Benson,  fenced  off  to  himself  the  Se- 
gnra grant  and  the  lands  in  suit,  and'has  naed 
the  same  since  that  time,  it  was  held  by  the 
trial  court  that  his  possession  was  not  of  such 
character  as  to  indicate  an  adverse  posses- 
sion, because  be  claimed  the  land  as  a  part 


of  the  S^ora  grant,  and  not  ottierwlae. 
Daughtrey  was  the  only  witness  as  to  liia 
possession  of  the  land.  He  stated  that  in 
1888  be,  together  with  Benson,  who  owned 
230  acres  off  the  Segura  grant,  fenced  ihe 
whole  of  the  survey,  including  the  land  in  con- 
troversy, and  had  undisturbed  possession  ta  ft 
from  that  time  to  the  present  He  had  paid 
taxes  on  the  land  as  a  part  of  the  S^ura 
grant  On  tross-examfnatlon  he  stated  that 
he  did  not  claim  the  lands  other  than  as  a 
part  of  the  Segura  surrey;  that  he  had  al- 
ways claimed,  and  now  claims,  the  land  as  a 
part  of  the  Segura  grant  This  comprised 
the  whole  of  the  testimony  on  limitation. 
The  suit  woM  instituted  on  Novonber  4,  1809. 
more  than  10  years  after  the  land  was  in- 
closed by  appellant 

It  Is  clear  that  appellant  believed,  whm  he 
erected  bis  fence  along  La  Parita  creek,  and 
still  believes,  that  the  land  in  controversy  was 
and  Is  a  portion  of  the  Segura  grant,  and  he 
claimed  and  held  it  for  over  10  years  as  a 
part  of  that  grant  The  fact  that  it  was  not 
a  part  of  that  grant  would  not  affect  his  ad- 
verse holding,  because  he  placed  his  fence 
along  La  Parita  creek  with  the  Intention  of 
claiming  and  holding  all  within  his  indosure 
as  his  own.  His  statement  does  not  bring 
his  case  within  the  doctrine  of  Alexander  v. 
Wheeler,  39  Ala.  340,  cited  In  the  case  of 
Hand  v.  Swann  (Tex.  Civ.  App.)  21  S.  W.  282. 
It  might  be  that  If  appellant,  through  inad- 
vertence or  Ignorance,  bad  placed  hfa  line 
nearly  3000  varas  beyond  the  true  boundary 
line,  as  found  by  the  court,  with  no  intention 
to  claim  except  to  the  true  boundary  line, 
wherever  it  might  be,  that  bis  possession 
would  not  be  an  adverse  one.  **But"  as  said 
by  the  Alabama  court  "the  rule  Is  different 
where  the  fence  is  believed  to  be  the  true  line, 
and  the  claim  of  ownership  Is  up  to  the  fence 
as  located,  even  though  tbe  established  line  Is 
erroneous,  and  the  claim  of  title  was  the  re- 
sult of  the  mistake."  That  the  fact  that  ap- 
pellant believed  and  claimed  the  land  to  be  a 
part  of  a  certain  grant  would  not  of  Itself 
strip  his  possession  of  Its  adverse  cbaracter. 
is  sustained  In  several  Texas  decisions.  In 
the  case  of  Bruce  v.  Washington,  80  Tex.  368, 
15  S.  W.  1104,  It  was  said:  "Their  posses- 
sion was  certainly  an  actual  and  visible  ap- 
propriation of  tbe  land,  commenced  and  con- 
tinued under  a  claim  of  right  wholly  incon- 
sistent with  Bruce's,  and  hostile  to  any  claim 
he  had.  And  this  la  what  the  statute  says 
shall  be  sufficient  to  vest  a  complete  title. 
The  legal  effect  of  tbe  existence  of  these  facts 
cannot  be  destroyed  or  impaired  by  the  mere 
declaration  of  the  defendant  after  the  right 
attaches  by  virtue  of  the  law,  that  he  was  not 
claiming  plalntllTs  land  by  limitation."  In 
that  case  Washington  had  on  croas-examloa- 
tlon  stated  "that  be  never  intended  to  claim 
any  land  but  what  he  bought  and  never  In- 
tended to  get  any  of  plaintiff's  [Mr.  Brucc'»] 
land  by  limitation."  As  In  that  case,  so  lo 
this,  appellant  was  claiming  the  land;  and, 
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whether  tbe  sonrce  tnm  which  he  claimed 
It  'waa  the  true  one  or  not,  he  was  claiming 
It  in  Boch  an  advase  manner  as  to  meet  the 
reQulrements  of  the  statute  of  10  years'  limi- 
tation.  In  tbe  case  of  Jayne  T.  Haona  (Tex. 
GlT-.  App.)  &1  S.  W.  200,  It  was  said:  "Does 
tbe  fact  that  appellee  held  adverse  poBseBslon 
of  tlie  land  under  the  belief  that  It  wu  cot- 
ered  by  her  deed,  and  that  she  had  perfect 
title  to  It,  when  In  tsct  It  was  not  embraced 
wltbln  her  purchase,  deprive  hex  possession  of 
any  element  necessary  to  support  the  plea  of 
llmltatl<Mi8?  This  question  we  regard  as  set- 
tled In  the  negatlTe."   Several  cases  were 
dted  in  siq^rt  of  the  rollng.  The  testimony 
of  appellant  as  to  his  claim  was  admissible 
as  going  to  tbe  nature  of  bis  possession,  and. 
If  tli«e  wai  nothing  In  bis  testimony  to  Indi- 
cate that  he  did  not  Intmd  to  claim  the  land 
in  controversy,  we  woold  not  disturb  the  Judg- 
ment; but  there  la  no  word  or  drcumatance 
revealed  by  the  record  that  tends  to  show 
tbat  he  was  not  holding  the  particular  land 
against  the  world,  and  had  been  so  holding  it 
for  over  10  yeara.   None  of  the  cases  cited  by 
appellee  sustain  Its  contention  that  the  belief 
of  appellant  that  the  land  Is  a  part  of  the 
Segura  survey,  and  that  be  was  claiming  as 
a  part  of  such  sorvey.  prevented  possession 
of  it  from  being  adverse.  In  the  case  of  Wil- 
liams v.  Band  (Tex.  Olv.  App.)  80  8.  W.  609, 
Rand  had  admitted  in  writing  that  be  had 
never  dalmed  title  to  the  land,  and  it  was 
held  that  the  writing  would  be  admissible  In 
evidence  to  be  considered  In  connection  with 
otlier  facts  to  determine  the  nature  of  his  pos- 
session.  The  same  rule  was  announced  by  this 
court  in  Cuellar  v.  Dewitt,  B  Tex.  Civ.  App. 
568,  24  S.  W.  671.   In  Satterwblte  v.  Rosser, 
61  Tex.  166,  tbe  original  entry  on  the  land 
was  made  in  subordination  to  the  owner  of 
the  tltie,  and  the  evidence  showed  breaks  in 
tbe  adverse  possession.    In  the  case  of  Mhoon 
V.  Cain.  77  Tex.  816, 14  S.  W.  24,  It  was  mere- 
ly held  tbat  an  occupant  of  land  who  eaters 
It  under  no  claim  of  right,  and  Ignorant  of 
who  the  true  owner  may  be,  cannot  avail  him- 
self of  10  years'  limitation  by  calculating  the 
time  In  which  he  was  seeking  tbe  owner  with 
a  view  of  purchasing  bis  title.   In  tbe  case 
of  Railway  Oo.  v.  Wilson,  83  Tex.  153,  18  S. 
W.  325,  one  of  the  directors  testllled:  "We 
went  on  the  land,  and  have  never  paid  for  the 
right  <tf  way.   We  expected  and  Intended  to 
pay  tar  It  when  called  upon  at  any  time  by 
the  owner;"  and  tbe  court  necessarily  held 
that  there  was  no  adverse  possession.   In  the 
cases  of  Warren  v.  Fredrlchs.  88  Tex.  886,  18 
8.  W.  750,  and  Waller  v.  Leonard.  8©  Tex. 
508,  85  8.  W.  1045,  tbe  admissions  of  the  oc- 
cupants of  the  land  while  in  possession,  as 
well  as  other  cogent  evidence,  clearly  estab- 
lished that  there  waa  no  adverse  possession. 
In       case  of  Rartman  v.  Huntington  (Tex. 
Civ.  App.)  82  S.  W.  662,  the  occupant  went 
into  possession  of  the  land  with  the  intention 
to  pre-empt  it,  believing  It  to  be  vacant;  and  ' 
ttiera  was  no  evidence  tending  to  show  tbat 


he  ever  set  up  a  claim  to  It  The  above-men- 
tioned cases  have  been  briefly  reviewed  In  def- 
erence to  tbe  Judgment  of  the  district  court 
and  the  brief  of  appellee,  in  which  they  are 
cited,  and  It  Is  apparent  tbat  they  lend  no  aid 
to  the  Judgment  under  tbe  facts  of  this  case. 
Appellant  did  claim  the  land,  and  did  intend 
at  all  times  to  assert  his  right  to  it;  and  the 
fact  tbat  be  was  claiming  It  as  a  part  of  tbe 
Segura  grant  does  not  do  away  with  the  fact 
that  he  was  claiming  It,  and  exercising  over 
It  for  10  years  all  the  rights  of  ownership. 

In  1891  a  statute  was  enacted  providing 
tbat  "a  tract  of  land  owned  by  one  person, 
entirely  surrounded  by  a  tract  or  tracts  own- 
ed, claimed  or  fenced  by  another,  shall  not  be 
considered  Inclosed  1^  a  fence  Inclosing  tbe 
circumscribing  tract  or  tracts,  or  any  part 
thereof;  nor  shall  the  possession  by  the  own- 
er or  claimant  of  such  circumscribing  land  of 
such  Interior  tract  be  the  peaceable  and  ad- 
verse possession  contemplated  by  article  3843, 
unless  the  same  be  segregated  and  separated 
from  the  circumscribing  land  by  a  fence,  or 
unless  at  least  one-tenth  thereof  be  cultivated 
and  used  for  agricultural  porpwes."  Article 
8346.  Rev.  St  1805.  It  Is  insisted  by  appellee 
tbat  the  Judgment  should  be  sustained  under 
that  statute,  and  the  contention  would,  per- 
haps, be  well  founded,  as  the  titie  by  limita- 
tion was  not  perfected  at  the  time  of  the  en- 
actment of  the  law.  if  the  facts  Indicated  tbat 
the  land  was  "entirely  surrounded  byatractor 
tracts  owned,  claimed,  or  fenced  by  another." 
N'o  such  facta,  however,  are  found  In  the  rec- 
ord, the  i^ta  attached  to  the  statement  of 
facts  tmdlng  ta  establish  that  the  lands  in 
controversy  were  not  entirely  surrounded  by 
lands  owned,  claimed,  or  fenced  by  aiqpellant. 

It  cannot  be  said  that  the  agreement  slgnad 
by  appellant  In  1882,  placing  the  western 
boundary  of  the  Segura  grant  at  the  Metat 
creek,  tends  in  any  manner  to  break  tbe  ad- 
verse possession  of  the  land  In  controversy, 
because  the  adverse  possession  b^an  after 
tbat  time.  Tbe  circumstance.  If  It  proved 
anything,  might  show  that  appellant  knew 
tue  land  was  not  his.  but  afterwards  fenced 
and  set  np  a  claim  to  it 

The  Judgment  of  the  district  court  is  re- 
versed, and  Judgmetat  here  rendered  tbat  ap- 
pellee take  nothing  by  Its  suit,  that  appellant 
be  Quieted  In  his  title  to  tbe  land,  and  recover 
of  amiellee  all  costs  In  tbla  and  the  lower 
court  expended. 


BENNETT  v.  8TRA1T0N. 

(Oonrt  of  Civil  Appeals  of  Texas.  March  20, 
1901.) 

PLBADINO  —  PLEA  IN  ABATBOCBNT  —  HBARINO 
SBT  FOR  OAT  CERTAIN— NO  WAIVER 

OP  APPBAL-OTATUTB. 
Hie  defendant  in  an  action  on  a  written 
contract  filed  a  plea  in  abatement  setting  op 
his  light  to  have  tbe  action  tried  in  the  county 
of  his  residence,  and  later  filed  an  answer  to 
the  merits  of  the  case.  On  the  appearance  day 
defendant's  attorney  tel^honed  plalnttfl's  ^' 
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torner  to  hare  the  case  set  for  a  certain  day  ot 
the  term  for  the  hearing  of  both  the  plea  aod 
the  merits  of  the  case,  and  plaintiff s  attor- 
ney aaid  he  would,  bat  would  insist  that  that 
fact  would  oonstitate  a  waiver  of  defendant's 

filea  to  the  jurisdiction,  and  tbat  he  set  the  case 
n  accordance  with  their  agreement  for  a  certain 
day  at  defendant's  request.  Plaintiff  thereafter 
filed  a  supplemental  petiticm,  alleging  that  de 
fendant  "requested,  agreed,  and  consented  that 
the  case  be  set  down  for  trial  on  the  merits  as 
well  as  on  the  plea  to  the  JuriBdiction."  BeU, 
that  snch  facts  did  not  constitute  a  waiver  of 
defendant's  plea  In  abatement,  and  faenee  It 
was  MTor  to  render  Judgment  on  the  merits  of 
the  case  without  hearing  on  sucb  plea. 

Appeal  from  Johnson  county  court;  W. 
D.  McCoy,  Judge. 

Action  by  W.  H.  Stratton  against  G.  S. 
Bennett.  From  a  Jadgment  In  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

Wallace  HendricICB,  for  appellant  Henry, 
Brown  &  Patton,  for  appellee. 

NBILL,  J.  This  suit  vaa  brovi^t  In  tbe 
county  court  of  Johnson  county  by  appellee 
agalnat  appellant  on  the  4tb  day  ci  June, 
1900,  to  recoTN-  tbe  sum  of  aUeged  to 
be  due  upon  a  written  contract,  tbe  twms 
of  which,  from  our  view  of  the  case,  need 
not  be  stated.  The  appellant  (defendant  be- 
low), on  the  SOtb  day  of  June,  1900,  filed  a 
plea  in  abatemoit.  In  which  he  allied  that 
he  reeldrd  In  Tarrant  county,  as  was  aver- 
red In  pJatntUTs  petition,  and  not  in  the 
county  of  Johnsfm;  and  In  such  plea  he 
made  muA  fiurther  necessary  allegations  as 
showed  his  right  to  be  sued  In  the  county 
of  his  domicile,  which  right  he  claimed  In 
said  plea  as  his  privilege.  Subject  to  this 
plea,  the  defendant,  tfn  the  2d  day  of  July, 
1900,  filed  an  answer  to  tlie  merits.  On  the 
14th  day  of  July,  1900,  tbe  plaintiff,  by  sup- 
pleoMintal  petition.  In  replication  of  defend- 
ant's plea  In  abatement,  alleged  that  on  the 
8d  day  of  July,  1000,  the  defendant,  by  hia 
attorney,  appeared  In  the  case,  and.  without 
calling  the  court's  attention  to  the  plea  of 
privilege  requested,  agreed  and  consented 
that  the  case  be  set  for  trial  on  the  merits. 
88  well  as  on  said  plea  to  Its  Jurisdiction, 
upon  a  particular  day.  On  the  14th  day  of 
June,  1000,  tbe  case  was  tried  by  the  court 
without  a  Jury,  who,  after  hearing  the  erl- 
dence  uptm  tbe  Issue  of  fact  thus  raised  upon 
tbe  plea  In  abatement,  decided  thereon  In 
favor  of  plaintiff.  It  then  tried  the  case  up- 
on Its  merits,  and  rendered  Judgment  In  fa- 
vor  of  plaintiff  for  the  amount  sued  for. 
The  action  of  the  court  In  not  .sustaining 
appellant's  plea  In  abatement  Is  assigned  as 
error. 

The  facts  relative  to  this  assignment  are 
as  follows:  It  was  admitted  upon  the  trial 
that  the  facts  stated  by  defendant  In  his 
plea  to  the  Jurisdiction  are  true.  The  fol- 
lowiug  entry  appears  on  the  Judge's  docket: 
"By  request  of  defendant's  attorney,  ease 


set  by  agreement  for  July  14th."  Tbe  atfor- 
ney  for  plaintiff  then  testified  as  follows: 
"About  July  2d  or  3d,  the  defendant  attor- 
ney, Mr.  Wallace  II«idrlcks.  called  me  u|i 
over  the  telephone,  be  dien  being  In  Ft 
Worth.  I  was  one  of  tbe  attom^s  for  tbe 
pUiIntlff  In  the  above  case.  Tuesday,  July 
3,  1900,  was  appearance  day  In  the  conniy 
court  of  Johnson  county.  The  following  Is 
the  substance  ot  the  conversation  tbat  oc- 
curmi  between  ine  and  tbe  defendant*!:  :i  - 
toruey  over  the  'phone:  Mr.  Hendricks  ask- 
ed me  to  have  the  alMve  case  set  down  tar 
trial  at  a  particular  day  ot  the  term  of  the 
court  I  asked  whether  he  meant  to  have 
it  set  down  for  trial  on  the  merits  or  on  the 
plea  (rf  the  Jurisdiction.  He  replied.  In  both. 
I  told  him  I  wonU  agree  to  set  tbe  case 
down  for  a  day  certain,  but  would  not  agree 
to  do  so  without  prejudice  to  his  plea  to  the 
JurlsdIctloD,  and  that  I  would  insist  that 
such  appearance  by  him,  and  his  baring  the 
caae  so  set  down,  would  be  a  waiver  of  bis 
plea.  Then,  In  accordance  wltii  the  agree- 
ment made  over  the  telephone.  I  went  ov«- 
the  court  house,  and  In  open  court  had  the 
entry  above  written  made  on  the  court  dock- 
et Neither  the  exertion  or  plea  to  tbe  Ji)- 
risdtetiott  was  called  to  the  attention  of  the 
court  tmtll  tbe  14th  day  of  July,  wbm  the 
case  was  called  for  trial  by  the  court.  Mr. 
Hendricks  said  be  would  not  agree  to  waive 
his  plea  of  privilege."  In  our  opinion,  these 
facts  do  not  bring  the  case  within  the  pro- 
risions  of  article  1201,  Rev.  St,  nor  consti- 
tute a  waiver  of  appellantTs  privilege  of  be- 
ing sued  In  the  county  of  his  residence.  It 
clearly  appears  from  Uiem  that  In  his  agree- 
ment  with  plaintiff's  counsel  defendant  did 
not  Intend  to  waive  Us  plea  in  abatement, 
and  tbat  plaintiff's  counsel,  when  he  agreed 
with  him  to  mt  the  case  for  that  time,  knew 
tbat  he  did  not  Intend  to  waive  ills  right  lo 
be  sued  In  the  county  of  his  residence. 
Plaintiff's  supplemental  petltlmi  Itself  avers 
that  deftndant's  attorney.  In  having  the  caae 
set,  "requested,  agreed,  and  consented  that 
the  ease  be  set  down  for  trial  on  tbe  merltit 
as  well  as  on  said  plea  to  tbe  Jurisdiction." 
This  shows  the  construction  of  plaintiff's 
counsel  of  the  agreement  to  set  the  case: 
and  In  view  of  It,  as  well  as  the  facts.  It 
was  error  to  bold  that  tbe  defendant,  by  ap- 
pearing thrbngh  his  counsel,  and  having  the 
case  set  for  trial  at  a  day  of  the  appearance 
term  of  court,  had  waived  his  right  to  be 
beard  upon  said  plea.  Until  the  defendant 
as  was  his  right,  was  heard  on  his  plea  of 
privilege,  wblch,  It  seems  from  Ihe  admis- 
sions and  evidence,  should  have  been  sus- 
tained, the  asstgninents  of  error  going  to  the 
merits  of  the  case,  in  our  opinion,  should 
not  be  considered.  For  reason  of  the  error 
indicated,  the  Judgment  of  the  court  is  re- 
versed, and  tbe  canse  remanded. 
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BARBBTT  T.  BABBBTT. 
•fOmat  of  am  Appeal!  of  Texu.  March  18, 

IStOL) 

DIVXHtOB-BUTFICIBNOT    OF  SVIDBHCB— BIU. 
OF  EXCBPTIONS— QUBBTIONS  CONSIDEEIBD. 

1.  Where  there  U  do  bill  of  exceptions  show- 
ing  the  failure  of  the  trial  court  to  file  conclu- 
sions  of  fact,  Its  failure  so  to  do  will  not  be 
-conatdered  od  appeal. 

2.  Where  olalatlS's  eTideace  in  a  avlt  tor  di- 
Torce  is  couBictiDg  and  Irreconcilable,  a  decree 
for  defendant  wfll  not  be  dlaturbed  on  appeal, 
aince  the  statute  reqafna  proof  of  the  grounds 
iX  divurta  br  fall  and  aatlataatoty  eridawH. 

Appeal  from  dlatrlet  conrt,  DaJUaa  eonnt^i 
Rlehanl  Morgan,  Judge. 

Salt  for  dlTOTce  by  UlQie  Bttnatt  acalnst 
Hamlltoo  Bamtt  From  a  deene  In  taw 
of  the  defendant  the  ^Intlff  ampeala.  Al* 
Aimed. 

Soaj  &  Sear,  tar  appellant  TefE  Word,  fbr 

appellee. 

JAMES,  C.  J.  The  asalgament  of  error' 
tUat  the  judge  (oiled  to  flle  his  conclasions  of 
fact  la  of  no  force,  for  the  reasons:  '  (1)  There 
is  a  statement  of  facts;  and  (2)  tiiere  la  no 
bill  of  exceptions  on  the  subject 

The  other  assignment  li  that  under  ail  the 
testimony  the  Judgment  shoold  have  been  for 
plalntiCt.  This  la  a  petition  for  divorce,  and 
for  certain  disposition  of  the  community 
homestead.  We  have  considered  the  testi- 
mcmy.  The  witnesses  testJfled  in  person,  and 
the  testimony  given  by  {^iDtlfTs  witnesses 
Is  In  material  particulars  conflicting  and  Ir- 
reconcilable. In  this  class  of  cases  the  stat- 
ute requires  proof  of  the  grounds  for  divorce 
by  full  and  satisfactory  evidence.  It  would 
be  an  unwarrantable  exercise  ot  Judicial  pow- 
er en  our  part  under  the  above  clrcumstan- 
eea,  to  reverse  this  Judgment  Affirmed. 


GULP,  O.  St  9.  F.  ET.  00.  t.  CLEVELAND. 

(Gbnrt  ef  OtU  Appeals  of  Texas.  March  20, 

1001.) 

CARRIERS  — INJtTRT  TO  PAS8BN0BR  -  NEOLT- 
OBNCB  OF  CARRIBR-OBTTINO  OFF  TRAIN 
IN  MOTION— nVIDBNCEL 

1.  Where  a  passenger  is  injured  while  at- 
temptiag  to  get  off  defendant's  train  about  200 
yards  from  Its  station,  and  while  the  train  la  in 
motion,  and  the  defendant**  servants  do  noth- 
ing to  cause  such  act,  and  have  no  notice  of 
the  Bsssenger't  ioteotion,  there  is  no  negligence 
on  toe  part  of  defendant  which  will  warrant 
a  recovery  by  the  plaintiff. 

2.  Where  the  qnestfon  of  the  portion  of  the 
train  in  which  a  itasMoger  was  in,  or  whether 
be  was  attempting  to  leave  the  train  at  the 
time  when  he  was  injured.  Is  In  issue  in  an 
action  against  the  company  tberefor,  evidence 
of  plaintiff's  reason  for  bMng  In  a  partlcoiar 
part  of  the  train  or  for  leaving  the  train  is 
admiisiUe. 

Appeal  from  district  eovrt  Johaaon  coun- 
ty; J.  H.  Halt  Judge. 

A«ti<m  by  Victor  Cleveland  agalnat  the 
Oolt  Oolorado  ft  Santa  F«  Rallw»y  Oobb- 
puy  for  Inlvrtea  reflatred  while  a  paaeengtr 


OD  4efendant^fl  tratq.  From  a  judgment  In 
taror  of  plaintiff,  defendant  appeals.  Be- 
vened. 

J.  W.  Tairy  aikd  B.  K.  Oocm,  for  aivel- 
laat  J.  A.  atanfofd.  devtiaoil  &  Oiynea, 
D.  K.  Watldna,  and  W.  a  Fathevaton.  for 
appellee. 

JAMES,  a  J.  .  The  flmt  second,  third,  and 
fourth  assignments  are,  in  substance,  that  the 
•vldwoe  docs  not  support  the  verdict  These 
we  are  unable  to  sustain. 

The  foUowiiig  charge  is  complained  of  by 
the  flfth  aaalgnmwt:  "If  you  believe  from 
the  evidence  that  -the  plaintiff  had  paid  his 
fare  as  a  paaaeqger  from  Ft  Worth  to  Cle- 
burne, and  was  a  passenger  iqion  said  train, 
and  tiiat  before  aald  train  reached  defend- 
ant^a  depot  in  the  city  of  Cleburne,  and  while 
the  aaaw  w«a  In  notion,  plaintiff  attempted 
to  Jump  or  alight  from  the  platform  ef  either 
of  said  paaaenger  ooachea,  and  that  In  Ua 
attempt  so  to  do  be  got  hia  foot  caught  be- 
tween the  parts  of  aald  passenger  coaches,  or 
otherwise  received  the  Injurlee  of  which  he 
complains,  and  if  you  believe  from  the  evi- 
dence that  be  was  negligent  In  so  doing,  yon 
wIU  And  for  the  defendant"  One  piiase  of 
die  testimony  was  that  plaintiff  received  hia 
Injury  by  having  his  leg  caught  and  crushed 
between  the  platforms  of  two  coaches,  owing 
to  defective  couplings  which  permitted  the 
platfonua  to  separate  ^  sufficient  distance 
to  admit  of  a  pasaei^r  falling  between  them. 
Another  was  that  plaintiff  received  his  in- 
jory  in  alight^  from  the  train  while  it  was 
in  motion  about  200  yards  before  It  reached 
the  station  at  Cleburne,  ajid  by  having  his  leg 
caught  onder  the  wheels.  There  was  testi- 
mony supporting  each  of  these  theories.  The 
testimony  of  plaintiff  himself  was  that  he 
was  Injured  wbUe  the  train  was  in  motlan 
about  200  yards  from  tbe  station.  The  de- 
cisions In  this  state  bold  that  the  act  (tf  a 
passenger  in  alighting  from  a  train  at  a  ata- 
tlon  la  not  cootribotory  nei^lgence  per  se, 
and  UiiB  issne  ahoQld  be  aubmltted  to  a  Jury, 
except  perhaps.  In  very  exceptlmal  cases. 
This  rule  is  based  on  the  fact  that  at  atatlona 
the  carrier  owea  the  passenger  certain  duties 
with  regard  to  alighting.  But  where  a  pas* 
oeiwer  undertafcea  to  iwaap  off  a  train  while 
it  is  in  motion  at  other  than  a  at(qiplng  ^aoe, 
wtthont  any  act  of  defendant's  aervanta  con- 
curring In  or  Inducing  the  act  and  wlthont 
any  notice  or  knowledge  by  its  aervanta  that 
such  act  waa  cont^plated,  as  in  this  case, 
there  la  nothing  upon  which  to  charge  defend- 
ant with  negligence.  If  plaintiff,  whether  a. 
paaaenger  or  trespasser,  received  his  injury 
In  Jumping  from  the  train  betore  It  reached 
the  Btation,  under  such  drcumatancea,  be 
cannot  recover,  whetber  he  was  careful  In 
doing  ao  or  not  The  charge  above  quoted 
autliorised  the  Jury  16  And  for  plaintiff  if  In 
Juaq>Ing  off  be  received  hla  Injury  by  being 
cau^t  under  the  wbeela,  miless  he  waa  neg- 
ligent in  so  dfdng.  The  charge  waa  erre- 
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neons  In  thJi  respect  The  conrt  gaTe  ebar- 
ges  to  the  effect  that  If  plaintiff  wa§  not  a 
passenger,  or  was  riding  In  the  blind  baggage 
ear,  or  betwem  the  baggage  and  mall  cars, 
and  was  Injured  In  ondortaking  to  alli^t 
therefrom,  he  cannot  recoTer.  Defendant  bad 
pleaded  in  general  terms  the  contribntorr 
negligence  of  plaintiff.  Plaintiff  testified 
that  he  ^as  Injured  abont  11  o'clock  at  night, 
about  200  Tarda  north  of  the  depot,  between 
two  of  the  passenger  coaehea  There  should 
not  have  been  anything  In  the  charges  that 
would  tend  to  lead  the  Jury  to  believe  that.  If 
plaintiff  was.  hurt  in  Jumping  or  alighting  at 
such  place  while  the  train  was  In  motion,  be 
could  neTertbelese  recorer,  if  he  was  not  neg- 
ligent in  so  doing. 

The  charge  complained  of  by  tbe  eighth  as- 
signment was  not  emneouB  from  the  stand- 
point of  defendant  We  Ibink  there  eould  be 
no  Just  complaint  concerning  this  charge 
if  the  court  had  distinctly  Instructed  the  Jury 
as  to  the  nonliability  of  defaidant  under  the 
evidence  In  case  It  Bhould  be  found  that 
plaintiff  met  his  Injury  by  the  act  of  getting 
off  the  train  while  In  motI<m,  before  It  bad 
arrived  at  the  station. 

In  regard  to  the  tenth  assignment  we  diaU 
say,  in  view  of  another  trial,  that  any  testi- 
mony showing  a  reason  or  motive  plaintiff 
may  have  had  for  being  in  a  particular  part 
of  the  train,  or  for  leaving  the  train  before 
tt  reached  the  station,  would  be  admissible 
In  aiding  the  determination  of  Buch  disputed 
Issues  of  fadt 

The  cbarge  referred  to  In  the  lUntb  assign- 
ment Is  not  subject  to  tlie  critidsm  mads. 
Rem«ed  and  remanded. 


McMAHON  et  al.  v.  CITY  BANK  OF  SHDB- 
MAN.i 

(Omrt  of  Civil  Appeals  of  Texas.   March  6, 
1901.) 

APFBAL-ANTBDATINa  BOKD. 

Under  Saylei'  Civ.  St.  art.  1670,  rMufring 
the  party  appealing  to  file  a  bond  within  10 
days  from  jndement,  a  bond  filed  after  10 
days  does  not  give  the  appellate  court  jnrlsdic- 
tion,  thongh  it  Is  dated  iMck  as  within  10  days 
by  consent 

Appeal  from  Orayson  county  court;  J.  D. 
Wootto,  Judge. 

Action  by  the  City  Bank  of  Shaman 
against  D.  T.  McMahon  and  others.  From  a 
Jndgmoit  for  plaintiff,  defendants  i^tpeal. 
Appeal  dismissed. 

B.  0.  Uc1>Bn,  tat  anwllanta  LesUe  ft 
McReynoIds,  for  ai»pellee. 

FLY.  J.  AppeUee  Instltiited  suit  hi  a  Jus- 
tlce'a  court  against  Y.  Gayle,  D.  T.  UcUahm, 
and  Flttman  &  Harrison  to  recover  of  the 
first  named  tbe  sum  of  f  ICO;  due  fw  rent  of 
land  in  Fannin  county  for  tbe  year  1886,  and 
to  recovw  tbe  same  sum  from  the  otber  paz^ 
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ties  named  on  the  ground  ttiat  they  had  pur- 
chased cwtain  oats  raised  on  the  land  Cram 
the  tenant  and  converted  It  to  their  use;  and 
a  landlord's  lim  was  claimed  on  the  pn^rty 
so  purchased.  McAlahon  and  Pittman  &  ^r- 
rlson  denied  that  aEq;>eUee  bad  any  lien  on 
tbe  oats,  and  asked.  In  case  Judgment  was 
rendered  agaluat  them,  that  they  have  Judg- 
ment over  against  T.  Oayle.  AppeUee  ob- 
tained Judgment  for  Its  debt  against  all  the 
defendants,  and  the  purcbasers  of  tbe  prop- 
erty recovered  Judgment  over  against  Gayle 
for  the  same  amount  Tlie  Judgment  was  ob- 
tained on  November  13, 1899,  and  on  tbe  next 
day  an  affidavit  was  made  by  McMabon  as 
provided  in  article  1662,  Sayles*  av.  St,  and 
an  execution  obtained,  which  was  returned 
at  onoe  "No  iHviMrty  found."  An  alias  exe- 
cution was  then  obtained  to  Fannin  county, 
where  Gayle  resided,  and  tbe  same  was  lev- 
led  on  horses  and  mules  as  tbe  iwoperty  of 
y.  Gayle,  and  an  affidavit  and  dalm  bond 
was  ffied  by  Qulncy  Gayle  to  try  the  right  to 
the  property.  Pending  the  disposition  oi  the 
trial  of  right  to  the  pn^rty,  app^ee  and 
McMahon  and  Pittman  &  Harrison  entered 
into  an  agreement  that  an  appeal  bond  In 
this  case  need  not  be  filed  until  after  the 
final  disposition  of  the  trial  right  of  prop- 
erty  In  Fannin  county.  Afterwards,  (m  Jan- 
uary 10,  1900,  nearly  two  months  after  the 
Judgment  bad,  been  rendered  in  this  case,  an 
agreement  in  writing  was  made  which  re- 
clfed  the  former  agreement  as  to  the  filing  of 
an  appeal  bond,  that  the  Fannin  county  case 
had  been  terminated,  and  that  the  Miglnal 
agreement  be  carried  out  and  the  bond  filed. 
On  tbe  appeal  bond  filed  after  the  above 
agreement,  but  dated  back  as  within  10  days 
from  the  date  of  Judgment  the  case  was  tak- 
en to  the  connty  court  and  the  same  Judg- 
ment r«idered  as  In  the  Justice's  court  In 
Justice  to  the  county  Judge,  and  as  eviden- 
cing tbe  good  faith  of  attmneys  for  appellee 
who  made  the  agreement,  we  state  that  no 
motion  was  made  in  the  county  court  to  dis- 
miss the  appeal  on  the  ground  that  the  ap- 
peal bond  was  filed  after  the  expiration  of  10 
days  from  date  of  the  Judgment  and  the 
matter  has  not  been  called  to  the  attention 
of  this  court  on  this  appeal.  I^e  transcript 
from  the  Justice's  court  however,  ^riiich  Is 
copied  Into  the  record  on  this  appeal,  re- 
veals the  fact  that  an  attempt  has  been  made 
to  confer  appellate  Jurisdiction  vpcm  the 
county  court  by  means  of  a  bond  that  was 
filed  long  after  10  days  from  the  date  of  the 
Judgment  upon  an  agreement  to  place  opcm 
It  a  date  within  the  statutory  time.  In  arti- 
cle 1070,  Sayles'  Civ.  St,  It  Is  provided:  "The 
party  appealing,  his  agent  or  attorney,  shall, 
within  ten  days  from  the  date  of  judgment 
file  with  the  Justice  a  bond,  vrlth  two  or 
more  good  and  sufficient  sureties,  to  be  ^ 
proved  by  the  Justice,  in  double  the  amount 
of  the  Judgment  payable  to  the  ai^»dlee, 
conditioned  that  the  appellant  aball  loosecute 
his  ^peal  to  effect  and  shall  par  off  and  Mt- 
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imty  the  Jndgmeot  wblcli  may  be  imdered 
against  him  on  encb  appeal.  When  aiudi 
bond  has  been  filed  with  the  Jnitlce  the  ap- 
peal sbaU  be  hOA  to  be  ftereby  perfected.** 
To  perfect  an  appeal,  every  at^  required  by 
statute  must  be  compiled  with,  and  within 
the  time  prescribed.  The  matter  of  time  Is 
Jurisdictional,  and  the  whole  vpeal  nuist  be 
perfected  within  the  time  prescribed,  and 
acts  dwe  after  that  period  are  nun  and  Told. 
ISlUott,  Aw-  Pnc  ii  12&-247;  Bailey.  Jnr.  U 
02.  68.  It  wiU  not  be  controverted  that.  If 
the  appeal  bwd  had  borne  a  file  date  more 
than  10  days  fn>m*the  date  of  Jadgment,  no 
anieal  would  have  been  perfected  to  the 
county  court,  and  placing  a  false  date  npon 
tbe  appeal  bond  cannot  avail  to  perfect  an 
appeal;  and.  when  the  falsity  (tf  the  file  mark 
la  disclosed  b7  the  record,  it  Is  the  duty  of 
this  conit  to  diamlBs  the  appeal,  for.  if  the 
county  court  had  no  Jurisdiction,  none  can  be 
obtained  by  this  court  Miller  t.  Bank.  1 
^hite  &  W.  OlT.  Cas.  Ct  App.  1 1287;  Horan 
T.  Wahrenberger.  8  Itez.  813;  Wadsworth  v. 
Oblck.  66  Tex.  211;  launplcln  t.  Smytii,  67 
Tea.  488;  Tlmmins  t.  Burner,  68  Tex.  B64. 
The  act  of  the  jostioe  of  the  peace  In  dating 
back  the  bond  could  not  TitjUlse  It  Speaking 
ct  a  Uke  attempt  it  was  said  by  the  supreme 
court  of  the  United  States:  "When  the  time 
for  taking  an  appeal  has  expired.  It  cannot  be 
arrested  or  called  back  by  a  simple  orda  of 
cmirt  If  it  could  be,  the  law  which  limits 
the  time  within  which  an  appeal  can  be  taken 
would  be  a  dead  letter."  Credit  Oo.  v.  Ar- 
kansas Cttit  R.  Co..  128  U.  8.  2BS,  9  Sup.  Ct 
107.  32  L.  Ed.  MS.  It  has  been  held  in  this 
state  that  defects  in  an  appeal  bond  ma^  be 
waived,  but  there  la  no  case  In  which  It  has 
beoi  held  that  the  statutory  time  may  be 
waived.  In  the  case  of  Tynberg  v.  Oohen,  76 
Tex.  408.  13  S.  W.  816,  a  defective  appeal 
bond  was  filed,  and  the  court  held  that  the 
defect  could  be  waived  by  the  opposite  party. 
But  in  the  case  of  Smithwick  v.  KeUy,  79  Tex. 
564,  16  8.  W.  486.  the  f<fllowlng  language 
naed  In  the  case  of  Burr  v.  Lewis,  6  Tex.  76, 
was  dted  approvingly:  "To  constitute  an 
appeal  perfected,  the  appellant  must  give  no- 
tice of  sppeal  during  the  term,  and  within 
twenty  days  after  the  term  he  must  give 
bond  for  the  prosecution  of  the  appeaL  Un- 
til these  two  constituents  of  an  appeal  c«i- 
cor,  there  la  no  appeal."  To  the  same  effect 
is  Mclane  v.  Bnssell,  29  Tex.  129.  In  the 
case  of  lyell  v.  Gnadaloupe  Co..  28  Tex.  67. 
It  was  said:  **ThiB  case  has  been  submitted 
oa  Its  merits,  and  no  motion  made  to  dismiss 
tite  aiweaL  If  no  question  of  lurlsdiction 
were  involved,  It  might  well  be  held  that  all 
wroTS  and  Irregularities  committed  In  taking 
the  appeal  bond  had  been  waived.  But  con- 
sent cannot  confer  Jurisdiction."  In  the  case 
of  Smith  v.  Parks,  66  Tex.  82.  the  court  said: 
"But  consent  cannot  confer  Jurisdiction;  and 
though  a  cause  be  submitted  on  its  merlta, 
without  motion  to  dismiss  the  appeal,  yet  If 
It  appear  by  the  record  that  the  court  does 


not  possess  Jurisdiction,  it  will  not  attempt 
to  excise  It  and  in  such  case  this  court 
will,  of  Its  own  motion,  dismiss  the  appeal." 
The  cases  cited,  with  the  exception  ot  Smith- 
wick V.  Kelly,  discuss  aweals  to  the  snprrane 
court,  but  we  think  the  same  rules  would 
hold  good  as  to  time  ct  filing  appeal  bonds 
from  the  Justices'  to  the  county  or  district 
court  If  time  Is  Jnrl8dicti<m  in  one  case,  it 
would  be  in  another.  Following  the  prece- 
dents In  this  state  as  to  the  disposal  of  such 
cases  (Wadsworth  v.  Chick.  66  Tex.  241; 
Lumpkin  V.  Smyth,  67  Tex.  488;  Tlmmlna  v. 
Bonner,  68  T^  664).  the  Judgment  of  the 
cmmty  court  Is  reversed  and  the  appeal  dis- 
missed; the  costs  of  this  court  and  the  conn- 
ty  court  being  assoated  against  appellants. 


LAGUBBBNNB  et  al.  v.  FABUAR  et  b1.i 

(Court  of  Civil  Appeals  of  Texas.  FeK  9, 
1901.) 

DBBDS  —  PKSSnUPnONS— TR1J8T8-ACCOUNT- 

INQ— SPECIFIC  PBRrORHANCE— 
XJHITATIONS. 

1.  After  the  death  of  the  parties  to  a  deed 
absolute  Id  form,  and  the  lapse  of  nearly  60 
years,  preaumptions  to  derogation  of  legal  title 
coDveyed  thereby  cannot  be  indulged. 

2.  Il,  the  owner  of  a  survey  of  land,  con- 
veyed It  to  H.,  the  owner  of  another  inrvc?; 
and  H.  encntad  an  Instnment  1^  which  ha 
conveyed  to  It.  one-third  of  the  proceeds  which 
might  be  received  from  the  sales  of  any  por- 
tion of  gald  snrveyi,  and  bound  bis  personal 
representatives  to  convey  the  land  runaining 
unst^d  at  his  death  to  such  persons  as  L.  or 
her  tvAvn  might  order.  Held,  that  the  Instru- 
ment, so  far  as  It  related  to  the  proceeds  of 
■ales,  was  not  a  completed  declaration  of  an 
express,  executed  trast.  against  which  the  stat- 
ute of  Itmltations  would  not  run  until  after  the 
renunciation  of  the  trust  by  the  trustee  and 
notice  thereof  to  the  beneflcfary.  but  the  trust 
created  was  merely  an  execntory  trust,  since 
the  interest  of  the  parties  depended  on  con- 
tingencies, the  happening  of  which  coold  not 
have  been  foretold. 

8.  The  statute  of  limitations  will  run  agaloat 
the  benefidary's  demand,  founded  <ki  a  com- 
pleted declaration  of  an  express,  executed 
trust,  though  there  has  been  no  formal  renun- 
ciation of  the  trust  by  the  trustee,  and  actual 
notice  thereof  to  the  beneficiary,  when  the  acts 
of  the  trustee  are  equivalent  to  a  repudiation, 
and  the  beneficiary  naa  knowledge  thereof. 

4.  The  instrument  executed  by  B.,  so  far  as 
it  related  to  the  lands  remaining  unsold  at  his 
death,  was  Insnfflcient  to  CfHivey  title  thereto 
to  L>,  but  was  only  an  executory  contract  to 
convey,  against  which  the  lO-years  statute  of 
limitations  (Rev.  St  art  3208)  would  run. 

Appeal  from  district  court.  Limestone  coun- 
ty; L.  B.  Cobb,  Judge. 

Action  by  Carolina  Laguerenne  and  others 
against  L.  J.  Farrar,  administrator  ot  George 
Ia  Hammeken,  deceased,  and  others.  From 
a  Judgmoit  for  defendants,  plaintiffs  appeaL 
Affirmed. 

Kimbell  Bros.  &  Blackman,  for  appeSlaata. 
Farrar.  Williams  &  Farrar  and  Sam  R.  Frost 
for  appellees. 

■  Writ  of  error  denied  bj  suprams  court. 
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TBUPLETOR,!.  On  J11I7  28.  ISIO,  George 
L.  Hammeken,  J.  T.  Laguerenne,  and  bts 
wife.  Petra  Laisuerenne,  executed  an  Inatra- 
ment  whtcb  reads  as  followB:  "Know  all 
men  by  these  preerats,  tbat  I,  Geo.  L.  Ham- 
mefcen,  a  resident  citizen  of  the  repuUlc  of 
Texas,  do  horcAy  acknowledge  to  have  re- 
■celred  from  Petra  de  la  Caudra,  wif«  of 
J(An  Theodore  Lagnwemie.  the  sum  of  one 
dollar,  for  which  consfderatloo,  and  the  ad- 
dldonal  consideratloB  of  many  Important 
serrlces  rendered  to  me  by  them,  I  berelqr 
make  over,  a^,  and  convey  to  the  said  Petta 
tiopea  de  la  Oandra,  her  heirs,  executors,  ad- 
aUnlstratera,  and  assigns,  onfrthlrd  of  all 
moneys  which  I  may  hereafter  receive  from 
the  sale  of  any  portion  or  pwtlfms  of  twenty- 
two  leagues  of  land  lying  and  situate  In  the 
aforesaid  republic  of  Texas,  which  was  orig- 
inally granted  In  sale  by  the  government  of 
tbe  state  of  CoahuUa  and  Texas  unto  Manual 
Crecmclo  BefoB  and  Juaa  Nepomooeno  Aoos- 
ta,  sixteen  leiagues  of  which  are  dtuated  on 
the  right  and  left  banks  of  the  rivulet  Nava- 
aota.  ^10  remaining  six  leagues  are  situated 
on  the  river  Trinity;  and,  for  a  more  par- 
ticular description  of  same,  t  refer  to  the 
authenticated  copies  of  the  ori^al  deposHed 
by  me  in  the  geneml  Und  office  of  the  re- 
pnMlc  of  Texas.  And.'  should  any  portion 
of  the  aforesaid  twenty-two  leagues  of  land 
remain  unsold  at  my  death,  I  her^y  bind 
my  BKeeutMs,  administrators,  and  ass^cns  to 
have  die  same  surveyed,  and  to  make  titles 
for  the  same  to  such  persra  or  persons  as 
the  aaid  Petra  Lopea  de  la  Caudra,  her  hus- 
tnnd,  her  heirs  or  assigns,  may  order.  In 
witness  whereof,  we  have  unto.  Interchangea- 
bly, set  our  hands  and  seals  In  tbe  city  of 
Mew  Orleans  this  twen^-elgbth  day  of  July, 
A.  D.  1S¥».*'  The  said  Instrument  has  the 
following  Indorsed  on  the  back  tbersof,  vie: 
"Deed  for  one*thlrd  of  twmty-two  leagues  of 
Umd,  Oea  L.  Hammeken  to  Petra  L.  Lague- 
renne." The  instrument  and  Indorsement 
were  written  by  Hanundcen.  Tbe  instru- 
ment was  never  recorded.  It  remained  in 
the  enstody  of  Mrs.  Laguerenne  during  ber 
life,  and  after  her  death  was  held  by  her 
daughter  Carolina  Laguerenne.  one  of  the 
appelhints.  Hammeken  In  bts  lifetime  sold 
44,188  acres  of  eald  lands  for  (55,477.  He 
died  In  1881,  and  In  1S82  L.  J.  Farrar  quali- 
fied as  administrator  of  his  estate.  The  ad- 
ministrator sold  6,199  acres  of  said  lands 
for  $17,092.  Neither  Hammeken  nor  tbe  ad- 
ministrator ever  accouuted  to  tbe  Lagrue* 
rennes  or  their  heirs  for  any  part  of  tbe 
proceeds  of  tbe  said  sales.  There  are  now 
unsold  of  said  two  surveys  about  17,600  acres 
of  land.  J.  T.  Laguerenne  died  In  1806,  and 
Mrs.  Lagruepenne  In  1880.  The  appellante  are 
their  sole  heirs,  and  brought  this  suit  on 
March  13,  1809,  against  tbe  administrator 
and  tbe  belrs  of  Hammeken  to  recover  tbe 
unsold  portion  of  tbe  said  sui-veys.  and  one- 
third  of  tbe  proceeds  of  tbe  sales  made  by 
Hammeken.   There  was  a  trial  by  the  court 


wltiwrt  the  Intervratkm  of  a  jvry.  and  Jodg- 
ment  was  rendered  for  the  defenSants,  ftom 
which  judgment  Oils  a^eal  is  prosecuted. 

The  two  amrveys  in  question,  each  of 
whidi  ooBtains  11  leagues  of  land,  wwe  grant- 
ed by  the  goTemment  of  GoahuOa  end  Tnas 
In  1883  to  3.  N.  Acosta  and  3kL  G.  Bejon.  re- 
spectively. On  Apm  11,  tSM.  M.  C  Sejen 
conveyed  the  B^on  survey  to  Mrs.  L*gne- 
renne.  On  the  same  day  Laguerenne  exeetA- 
ed  to  Hammeken  a  power  of  attorney  anthw^ 
Izing  him  to  act  for  Laguerenne  In  the  aale 
and  management  of  said  survey.  On  Septesa- 
ber  27.  1630,  Lagnerenn^  and  wife,  by  deed 
reciting  an  expressed  comdderatlon  paid,  con- 
veyed tbe  Rejon  survey  to  Hammeken.  On 
July  28,  1810,  Hammeken  was  the  owner*o( 
the  Acosta  survey.  On  that  day  [agnwenDe 
and  wife  executed  a  deed  to  Hammdcen. 
agahi  conveying  to  talm  the  Bejon  snrv^. 
No  reason  for  the  making  of  tbia  second  deed 
Is  disclosed  by  the  record.  Its  date  Is  the 
same  as  that  of  ttie  said  InstrumraC  abeve 
set  out. 

In  defense  of  the  suit  of  appellanto  tar  tbe 
recovery  of  oiu-ttaird  of  tbe  proceeds  of  sales 
made  by  Hammeken  the  appellees  Interposed 
a  plea  of  limitations.  The  appellants.  In 
avoidance  of  the  plea,  contend  that  fbe  aaJd 
Instrument  Is  a  completed  declaration  of  an 
express,  executed  trust,  against  which  limita- 
tion wHl  not  run  until  after  renunciation  of 
the  trust  by  ttie  trustee,  and  notice  thereof 
to  the  beneficiary.  On  this  Issue  It  was 
shown  that  Laguerenne  and  wife  «id  ttwlr 
heira  were  dtlsens  of  the  r^bUc  of  Mexico, 
and  resided  about  1,500  miles  distant  from 
the  lands  In  controversy;  that  the  SpanlA 
language  prevails  In  Mexico,  and  tbe  Bng- 
llsb  language  In  Texas,  vriiere  the  lands  are 
situated,  and  where  Hammeken  resided;  tltat 
there  was  little  communication  between  the 
two  countries;  that  shortly  before  Mrs.  Lag- 
uerenne's  death  Hammeken  told  her  fliat  the 
lands  had  been  lost  by  litigation  and  tax- 
ation, and  that  he  had  never  made  any  sales, 
and  that  this  was  the  reason  why  he  bad 
never  accounted  to  her  for  anything  on  sales. 
The  appellees  did  not  actually  know  that 
these  statements  were  false  until  within  two 
years  before  the  bringing  of  this  suit,  but 
they  never  made  any  effort  to  learn  the 
facts,  and  they  could  have  learned  tbe  facts 
many  years  sooner  bad  they  used  reasonable 
diligence.  Tbe  circumstances  were  sufficient 
to  put  Laguerenne  and  wife  and  their  heirs 
upon  Inquiry  as  to  the  failure  of  Hammeken 
to  report  and  account  lor  sales,  and  the 
slightest  Inquiry  would  have  developed  the 
facts,  as  Hammeken  was  openly  making 
sales,  and  notoriously  treating  the  lands  and 
proceeds  of  sales  as  hts  own.  The  explana- 
tion of  Hammeken  as  to  why  be  had  never 
rendered  an  account  of  sales  was  Insufflcloit 
to  Impose  upon  any  person  of  reasonable 
prudence  or  to  prevent  Inquiry.  Hammek- 
en's  acts  for  nearly  40  years  before  his  death 
amounted  to  a  repudiation  of  the  trust  and 


Digitized  by  Google 


Tex.) 


LAGUEBEITNE  t.  FABRAB. 


9S6 


of  bis  obllgatioDB  under  said  Instrument,  and 
the  least  care  for  their  own  Interests  would 
liaTe  brought  home  to  the  Laguerennes 
luiowtodge  of  that  fact  Construed  by  It- 
self alone,  the  Instrument  under  considera- 
tion, In  BO  far  as  It  relates  to  proceeds  of 
sales  of  the  lattds,  appears  to  be  an  tsalgn- 
ment  of  one-third  of  such  proceeds.  This 
would  be  sufficient  to  create  a  relation  In  the 
natore  of  a  trust  between  Hammekeu  and 
tbe  Lagnerennes,  but  tbe  trust  would  not  be 
of  that  character  against  which  ItnUtatltm 
-nould  not  run.  PbUU^  v.  Holman,  26  Tex. 
276.  The  appellants  contend*  howerw,  that 
the  lands  In  controversy^  were  In  fact  the 
property  of  the  Lacnvennea;  and  that  the 
legal  title  thereto  had  been  placed  In  Ham- 
mOaau  for  the  purpoae  of  facilitating  sales, 
■and  that  the  inatruaietti  riionld  be  construed 
In  tbe  Ught  of  mek  fftcta.  At  the  liftie  of 
tbe  wecntlon  of  the  instnunent  Hammekcn 
held  tbe  legal  title  and  tbe  apparent 
tahlB  title  to  both  sorreys.  There  Is  noth- 
ing In  the  record  to  Indicate  tiiat  tbe  La- 
gnerenaett  ever  bad  my  interest  wbaleT«r  In 
tbe  Aoseta  sarregr.  They  onoe  b^  tbe  title 
to  tbe  Sejon  mamj,  bvt  bad  eooTejed  It 
to  Hammeken  about  tour  years  before  the 
•date  of  the  cxeeutkn  of  the  said  butmmenL 
The  only  fact  in  tbe  ncord  which  auggesta 
that  this  oeoTeyaBoe  was  not  abeolnte  In 
fact  as  well  as  in  form  was  tiw  making  of 
tbe  second  deed  to  sold  aurr^  on  the  day 
of  the  execution  of  tbe  aald  tustrnment.  Tbe 
making  of  the  second  deed  may  have  Indl- 
<»ted  a  t3i«n  exMlng  Intmat  in  tbe  Lagna- 
rennes  In  tbe  land,  bvt  there  mi^  have  been 
othw  reasons  for  tte  act  After  ttie  death 
of  tbe  parties  and  the  lapse  of  aeaiiy  60 
years,  ^esnmpttons  bi  derogaUtoi  of  tbe  legat 
title  cannot  be  Indnlged.  We  are  bound  to 
accept  on^  aaeb  presumptions  as  noccssarily 
artae  from  tbe  facts  proven,  and  we  tsecioaa- 
ly  doidM  if  tbe  bare  fact  of  the  making  of 
the  second  deed  contemporaneously  with  tbe 
«xecution  of  tbe  Instrument  demanda  the  pre- 
stnnption  that  tbe  flrst  deed  was  not  Intend- 
ed 'to  C4»iTey  title.  But  even  If  we  OMUtme 
the  second  deed  and  Instrument  tocetber, 
and  hold  that  the  lAgtmrennes  then  had  an 
Interest  In  the  Rejon  surrey,  tbe  trust  se- 
ated by  tbe  deed  and  instnimatf  would  be, 
in  soma  aense,  executoryt  aloce  It  required 
action  on  tbe  part  ot  tbe  trustee  (that  la, 
tbe  sale  «r  land  and  receipt  of  tbe  pnndiase 
money)  to  rltallae  tbe  trust  and  Impose  on 
ths  tmstee  an  obligation  to  acooont  to  the 
beneftclary.  But  the  f»m  "executory  tmatf' 
Is  not  generally  used  in  this  sense.  It  la 
nsually  held  to  refer  to  tbe  manner  and  per^ 
fection  of  creating  tbe  trust  nither  than  to 
tbe  action  of  the  trustee  In  administering 
the  same.  A  tnut  la  said  to  be  executed 
when  all  its  tonus  and  limitations  are  so 
clear  and  ctrtodn  that  the  trustee  bas  noth- 
ing to  do  but  to  carry  out  all  tbe  ^vltftms 
of  the  inetmment  accwding  to  Ito  letter.  It 
is  not  always  an  easy  matter  to  dlstlnguiab 


between  an  executed  trust  asd  an  executory 
trust.  Without  entering  upon  an  extended 
discussloa  of  the  question,  we  will  say  that 
In  our  opinion  the  trust  under  consideration 
was  executory,  for  Um  reason  that  tiw  in- 
terest of  the  parties,  under  tbe  Instrument, 
depended  upon  contingencies,  the  happening 
of  which  could  not  be  foretold.  The  contin- 
gencies referred  to  were  the  making  of  sales 
by  Hammeken,  and  tbe  time  of  his  death. 
Tbe  eatate  veated  In  Hammeken  was  a  con- 
tingent one.  It  depended  for  Ito  extent  and 
limitations  upon  bis  opportunities  and  dia- 
cretion.  His  duties  were  defined  and  eex- 
tola,  except  as  limited  by  tbe  discretion  le- 
aerved  In  making  sales,  but  his  Inteceat  .to 
the  tnwt  property  was  contingent  and  un- 
certain. Bven  if  It  be  conceded  that  the 
trust  la  of  the  character  contosded  for  by 
the  appellanlB,  still  we  think  tiiat  the  stotnte 
of  llmitotiona  would  run  against  their  de- 
mand. While  there  was  no  formal  renunci- 
ation of  the  trust  by  Hammeken,  and  actoal 
noUoe  thereof  to  the  Lagnerennes.  yet  Ae 
acte  of  Hammdcen  were  equivalent  to  a  re- 
pudiatlen  of  tbe  trust,  and  tbe  lagnerennes 
morally  knew  that  he  had  abdicated  tbe 
functions  of  bis  office  and  was  converting 
the  trust  property  to  bis  own  nse.  If  ap- 
pellants or  their  ancestors  era-  bad  a  valid 
claim  against  Hammeken.  ariatog  out  of  tbe 
transaotkms  conconlng  the  taoda  to  qnea- 
tion,  they  have  by  thete  own  inexmsable 
neglect  permitted  the  bar  of  tbe  statuto  to 
accrue  against  tt  and  cunot  now  be  beard 
to  eoMplaln.  Ke^riy  60  yeara  elapsed  be- 
tweai  the  Inoeptlim  of  thdr  alleged  right  and 
ttie  aasertlon  of  It  to  court  They  bave 
waHed  too  long,  and  their  <daJm  is  forever 
barred. 

To  tbe  Bult  of  appeUanta  to  recover  ttie 
unaold  portions  of  said  surv^  the  appellees 
pleaded  tbe  lO-years  stotnte  of  limitatkms, 
provided  by  artide  8200;  Ber.  8t;  the  cm- 
tention  being  that  tbe  suit  of  appellante  was 
in  effect  a  suit  for  the  spedflc  iperf«maBoe 
of  An  executory  cmtract  (or  toe  sale  of 
lands.  The  appellants  Insist  that  the  toatm- 
ment  evidences  aA  lUxMrinta  sale  of  the  od- 
sold  portions  of  said  surveys  which  might 
be  on  hand  at  Hammeken's  death,  and  that 
tiiey  can  matotain  their  action  of  trespass 
to  try  tlUe.  The  tostrument  does  not  pur- 
port to  convey  any  lands,  or  to  bind  Ham- 
meken at  any  future  time  to  make  convey- 
ance. It  binds  Hammeken'a  executors,  ad- 
ministrators, and  assigns,  to  case  any  of  the 
lands  should  remain  unaold  at  bis  death, 
to  have  the  same  surveyed,  and  to  make 
conveyaiwes  thereof  to  anch  perstm  or  pei^ 
sons  as- Mrs.  lAguerenne,  b«  husband,  ber 
beirs  or  assigns,  might  order.  HUb  lan- 
guage manifestly  implies  an  administration 
upon  Hammeken's  estote,  an  ascwtalnment 
of  the  lands  unsold,  and  a  formal  con- 
veyance made  In  accordance'  with  the  pro- 
bate laws,  before  the  lAguwennes  were  en- 
titled to  the  possession  of  such  lands.  This 
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.  proTlfllon  It  material,  since  Ita  application 
would  operate  as  a  protection  to  tbe  estate. 
Appellants  were  entitled  to  bave  the  contract 
performed  according  to  its  terms,  but  tbe^ 
cannot  be  said  to  haVe  been  vested  with  tbe 
title  to  tbe  lands  remaining  unsold  at  Ham- 
meken's  death.  It  was  evidently  the  Inten- 
tion of  tbe  parties  that  all  tbe  lands  should 
be  disposed  of  in  Hammeken's  lifetime,  since 
be  was  to  receive  two-thirds  of  tbe  proceeds 
of  all  sales,  and  no  interest  was  retained 
for  his  estate  In  the  unsold  lands.  The 
clause  In  reference  to  the  unsold  lands  was 
obviously  inserted  to  protect  tbe  Lagueren- 
nes  against  loss  Id  the  event  of  Hammeken's 
unexpected  death,  and  tbe  provisions  con- 
cerning the  surveying  ef  sucb  lands  and  the 
making  of  conveyances  were  Incorporated  in 
the  instniment  to  shield  tbe  estate  of  Ham- 
meken  against  unfounded  claims  that  might 
be  asserted  by  the  Laguerennes.  Bven  if 
the  representatives  of  tbe  estate  held  the 
title  to  the  land  in  trust  for  tlie  Laguerennes, 
tbe  fact  would  not  prevent  tbe  Instrument 
from  being  a  contract  to  convey  lands,  and 
the  statute  of  limitations  would  nevertheless 
apply.  Chamberlain  v.  Boon,  74  Tex..  659, 
12  8.  W.  727;  Boon  r.  CbamberUln.  82  Tex. 
480,  18  8.  W.  666. 

We  conclude  that  tbe  trial  court  did  not 
err  In  holding  that  tbe  remedy  of  appellants 
was  by  suit  for  specific  [wrformance.  and 
that  sncb  suit  was  barred  under  tbe  statute. 
Thd  nature  of  tbe  trust  establlsbed  by  the 
Instrument  and  tbe  facts  surrounding  Its  cre- 
atl<m  have  become  so  obscured  by  tbe  lapse 
of  time  and  tbe  death  of  tha  parties,  and 
tbe  ben^ciarles  In  the  trust  have  been  si- 
lent for  so  long,  that  we  are  not  anthorlaed 
to  declare  a  trust  different  from  the  one 
shown  by  tbe  terms  of  the  instrument 
Standing  by  itself  alone,  the  Instmment  is 
not  a  completed  dedaratkm  of  an  ezprees. 
eiecuted  trust,  in  ao  far  as  It  relates  to  the 
proceeds  of  sales,  and  la  not  sufficient  to 
convey  to  the  Laguerennes  tbe  title  to  the 
lands  remainli^  nnsold  at  Hammek«i*a 
death.  We  find  no  enor  In  tbe  record,  ud 
tbe  Jadgmeat  ia  afltaned. 


AMBRIGAN  CENT.  INS.  00.  v.  MTTBPHT.i 
(Court  of         Appeals  of  Tuaa.  F»b.  2, 

IflOl.) 

INSDRANCB-TOTAL  LOSS— APPEAL— TRIAL. 

1.  A  brick  butldlng  was  a  total  loss,  in  cod- 
templation  of  Bev,  St.  art.  3089,  makiag  a  fire 
inaurance  company  liable  for  the  full  amount 
of  tbe  policy  in  ease  of  a  total  ioai,  when  three 
of  the  walls  were  entirely  destroyed  by  fire, 
and  none  of  the  joists,  floor,  and  window  sill« 
were  left,  though  a  portion  of  the  fourth  wall 
was  used  in  erecting  a  new  bnlldiDg,  against 
the  protest  of  the  architect,  who  condemned 
the  wall  as  nnfit  for  use. 

S.  The  appellate  court  can  only  look  to  the 
transcript  in  determining  the  ngbts  of  par- 

1  Writ  of  tfror  dsoM  ^  suproue  oonit. 


ties,  and  must  be  goTemed  thereby,  cxc^t  in 
cases  inT(^ving  Its  Jurisdiction. 

3.  Where  tbe  defense  that  the  Insured  wa« 
not  the  sole  owner  of  the  building  is  not  plead- 
ed, the  trial  court  may  properiy  ignore  it 
though  eetabllshed  by  the  eTidence,  in  anbnut- 
ting  the  issues  to  the  jury. 

Appeal  from  district  court  Ora^aon  coon- 
ty;  Don.  A.  Bliss,  Judge. 

Action  by  Mary  Ll  Murphy  against  the 
American  Central  Insurance  Company.  From 
a  judgment  tax  plainttfl,  detaidant  ideals. 
Affirmed. 

Keaaby  &  Muse,  tor  a^llant   Hoady  ft 

Smith,  for  appellee. 

RAINBY.  C.  J.  A[q>enee  sued  to  recover 
on  an  Insurance  policy  for  (2,000,  Issued  by 
appellant  which  covered  a  building  belonging 
to  her  that  had  been  destroyed  by  flre.  A 
totaf  loss  was  alleged  by  plaintiff.  This  was 
denied  by  the  insurance  company,  which  con- 
tmded  tbat  the  Injury  to  the  building  was 
only  partial;  that  an  appraisement  of  the 
loss  was  bad  under  the  terms  of  the  policy, 
and  the  damages  awarded  were  91,288.21. 
Tbe  trial  court  Instructed  a  verdict  for  plain- 
tiff, and  Judgment  rendered  accordlni^,  from 
which  this  appeal  is  prosecuted. 

There  Is  no  controversy  about  the  lasnance 
and  tbe  amount  of  the  policy  or  the  bnmlng 
of  the  building.  The  main  contention  arises 
upon  the  issue  whether  or  not  the  evidence 
showed  a  total  loss,  as  contemidated  by  arti- 
cle 3060,  Bev.  St,  which  makes  a  flre  Insur- 
ance policy  a  liqnidated  demand  for  the  full 
amount  of  tbe  policy  in  case  of  total  loaa  by 
flre  of  a  building  insured  by  su<di  policy.  On 
a  former  aj^al  of  the  case,  tbe  evidence  be- 
ing the  same,  we  held  that  there  was  a  total 
loss  in  contemplation  of  said  article  of  the 
statutes,  and  that  on  another  trial.  If  the  evi- 
dence was  tbe  same,  the  trial  coort  would 
be  authorized  to  Instruct  a  verdict  Murphy 
V.  Inaurance  Co.  (Tei:.  Civ.  App.)  54  8.  W. 
407. 

The  evidence  adduced  on  the  trial  la,  sub- 
stantially, that  the  building  burned  was  a 
one-story  brick  and  stone  store  building,  80 
feet  In  length,  20  feet  wide,  and  ceiling  about 
14  feet  in  the  clear;  east  and  north  walls 
brick,  and  north  20  feet  of  west  wall  brick; 
balance  of  west  wall  all  rock;  front  brick  pil- 
lars and  glass,  as  la  usual  in  businesa  houses. 
The  east  and  west  walls  were  division  walls. 
In  which  appellant  owned  a  half  Interest 
After  tbe  flre  a  two-etory  MA  building  was 
erected  on  the  site  of  tbe  old  building.  I<eon- 
ard,  an  architect,  and  who  constracted  tbe 
new  buildli^,  stated  that  none  of  the  walls 
and  foundations  on  the  north,  east,  and  south 
were  used  in  the  construction  of  the  new 
building,  nor  was  any  left  standing  fit  for 
use.  A  part  of  the  west  wall  was  standing 
after  tbe  flre.  A  part  of  this  wall  was  torn 
down  in  rebuilding,  and  a  part  used.  The 
part  used  was  about  from  16  to  26  feet  long 
at  the  base,  and  In  some  places  It  waa  2  feet 
high,  and  ran  up  to  a  point,  and  beveled  off. 
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He  did  not  think  It  teacbed  12  feet  m  belflit 
The  foundation  and  wall  that  were  need  were 
unfit  for  use.  He  condemned  the  whole  of 
the  west  wall,  and  the  portion  that  was  nsed 
was  used  over  his  {votest.  The  portion  ao 
used  was  used  bj  reason  of  the  man  who 
owned  half  of  the  west  wall  Indstlng  on 
using  It  After  the  building  was  reconstruct- 
ed, the  west  wall  was  about  three  inches  from 
a  true  line.  This  was  caused  by  the  use  of 
the  old  wall.  The  foundation  under- the  east 
wall  was  taken  up  entirely.  It  was  not  fit 
for  use.  The  north  side  was  quite  as  bad,  In 
hla  opinltm.  The  foundation  on  the  south 
side  was  not  quite  as  bad,  and  not  as  bad 
as  the  two  longitudinal  walls.  The  back 
foundation  was  not  used.  It  was  not  fit  for 
use.  The  back  wall  of  the  new  building  was 
put  In  a  different  jdace.  "There  were  no 
Joists  left  that  we  could  use  in  the  reconstruc- 
tion of  the  new  building,  nor  any  flooring. 
There  were  some  rocks  left  that  were  fit  for 
use.  None  fit  for  use  were  left  in  place  on 
tlie  rear  waU.  Two  window  sins  fell  from 
thefr  {daces.  One  was  cradted.  and  one 
rery  much  Injured,  aMMurently.  These  were 
not  used  In  rebuilding."  Zoratto,  who  acted 
as  umpire  In  the  appraisement,  testified  HiRt 
the  only  foundation  used  was  the  fomidati<m 
of  the  middle  wall,  between  the  east  and  west 
walls,  which  was  a  good  fonndatlon.  The 
piece  of  wall  1^  standing  was  not  in  first- 
class  condltlcML  Dawson  testified  that  he 
worked  as  a  carpenter  In  the  construction  ot 
the  new  building;  that  all  the  walls  were 
new,  ezc^t  on  the  west  side  there  was  a  lit* 
tie  piece  of  the  old  wall  used.  It  was  proba* 
bly  10  w  12  feet  high  In  the  center,  and  taper* 
ed  down  until  it  was  probably  15  or  20  feet 
long  at  the  base,  and  In  shape  of  an  Inverted 
*V.'  McGowm  testified  that  In  the  constroe- 
tion  of  the  new  building  upon  tbe  site  of  the 
old  (me  that  was  destroyed  by  fire  tiiere  was 
nothing  left  of  the  east  wall  or  foundatltm 
upon  which  to  bntld,  and  no  portion  of  tbe 
north  wall  or  foundation,  and  no  portion  of 
the  south  wall  or  foundation.  "There  was  a 
very  little  piece  ot  the  west  wall  and  a  part 
of  tfie  foundation  left  and  used.  It  was  a 
small  piece  of  wall,— Jnat  a  few  feet  high. 
Tbe  wall  that  was  used  was  not  straight; 
was  not  on  a  true  line  north  and  south." 
O'Reilly,  witness  for  defendant,  testified  as 
follows:  "I  came  to  Denison  from  Dallas  at 
the  request  of  the  adjuster  for  the  Insurance 
company.  This  Is  my  first  appraisement  for 
this  Insurance  company,  but  have  been  call- 
ed upon  to  appraise  for  others  occasionally. 
1  was  selected  by  tbe  underwriters  to  make 
a  surrey  of  the  property  In  the  city  of  Dallas. 
They  selected  me  from  the  architects  and 
builders  of  Dallas  to  discharge  duties  of  that  ' 
kind.  I  have  served  companies  occasionally 
that  way,  more  or  less,  since  then.  I  came 
to  Denison  to  serve  as  an  appraiser  for  tbe 
insurance  company  In  making  tbe  award. 
We  figured  In  as  sound  material  the  west 
wall  of  thA  bnildlng,  extending  from  the  front 


to  the  rear,  00  feet  long  and  22  feet  high  and 
some  Inches.  We  concluded  that  the  wall 
was  good.  We  figured  on  using  the  founda- 
tion of  the  back  wall  and  the  foundation  of 
the  east  wall,  and  foimdatlon  and  sills,  and 
bases  of  the  columns^  together  with  a  couple 
of  the  columns  on  the  front  wall;  also  we 
figured  on  using  67  of  the  Joists  on  which  the 
flooring  was  laid;  also  some  window  sills, 
and  from  60  to  75  per  cent  ot  the  flooring. 
This  Is  what  we  figured  as  sound.  Plaintiff 
was  not  allowed  anything  In  our  estimate  for 
damage  or  loss  to  them.  The  debris  had  not 
been  cleared  away  when  we  did  bur  figuring. 
We  did  not  figure  tbe  east  wall,  because  it 
was  not  there,  not  the  north  wall,  because 
it  was  not  there,— only  such  portions  of  the 
sooth  wall  that  was  there;  that  Is,  bases  or 
flints.  None  of  the  soutb  wall  was  there 
except  that  The  south  wall  was  down,  the 
north  wall  was  down,  and  the  east  wall  was 
down.  We  examined  the  foundation  as  far 
as  It  was  exposed  to  the  eye.  We  could  a- 
amine  from  10  to  14  Inches  of  the  foundation, 
as  well  as  I  can  recollect  We  determined 
that  the  foundation  was  all  right  except  that 
It  was  damaged  to  the  extent  of  ^  to  tbe 
north  end.  We  examined  tbe  wall  on  tbe 
west  side,  and  found  no  crack.  We  foxmd 
the  wall  i^umb  on  a  tangent  We  concluded 
that  the  foundation  was  good  on  all  sides  ex- 
cept the  rear,  and  that  could  be  repaired  for 
fS.  We  fonnd  that  the  west  wall  was  good 
60  feet  long  and  22  feet  high.  The  total 
length  of  the  west  wall  was  80  feet,  but  only 
tbe  flrst  60  feet  was  rodk.  Tbe  back  20  feet 
was  of  brick.  Tills  bacft  20  feet  was  dam- 
aged, but  the  rock  portion,  22  feet  high  and 
80  feet  long,  we  concluded  to  be  good.  The 
foundatlm  of  the  west  wall  was  not  dam- 
aged. We  examined  It  from  observation,  and 
it  did  not  show  any  Indication  of  damage  by 
fire.   This  was  a  short  time  after  the  fire." 

The  evidence  shows  a  total  loss  of  the 
building,  and  authorized  the  trial  court  to 
Instruct  a  verdict  for  plaintiff  for  the  full 
amount  of  the  policy.  In  our  former  dispo- 
sition of  tbe  case  (Murphy  t.  Insurance  Co., 
supra),  we  expressed  our  views  on  this  qu^ 
tlon.  which  have  undergone  no  change,  and 
a  farther  discussion  here  is  unnecessary. 

Appellant's  fifth  assignment  complains  of  tbe 
trial  court's  failure  to  present  to  the  Jury  tbe 
Issue  raised  by  Its  answer,  which  alleged.  In 
substance,  that  tbe  policy  provided.  In  case 
of  disagreement  as  to  loss,  the  difference 
should  be  submitted  to  arbitrators,  and  that 
this  was  done.  Further  than  si^^gested  by 
the  answer,  the  record  falls  to  disclose  that 
the  policy  sued  on  contained  such  a  provision. 
There  Is.  however,  an  agreement  of  oppos- 
I  Ing  counsel  In  tbe  record,  In  relation  to  tbe 
policy,  "that  any  or  all  of  Its  conditions  may 
be  set  forth  In  brief  of  counsel,  and  the  orig- 
inal used  In  argument,  if  desired  by  either 
party."  This  court  can  only  look  to  tbe 
transcript  In  determining  tbe  rights  of  tbe 
parties,  and  must  be  governed  tiiereby,  ex> 
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cept  la  ca4e«  ioTolTlag  lt«  Jurisdiction.  Tbe 
agnement  of  eoansel,  not  showing  the  terms 
of  the  policy,  does  not  warrant  this  court  to 
conclude  that  such  a  provision  was  shown 
on  the  trial  to  exist  Tbe  proof  failed  to 
show  the  existence  of  such  a  clause,  and  w« 
conclude  that  said  assignment  Is  not  well 
taken. 

The  remaining  assignment  Is  to  the  effect 
that  the  eTldence  shows  that  plaintiff  was 
not  tbe  sole  owner  of  tbe  building  destroyed, 
and  that  the  policy  contained  a  clause  ren- 
dering It  void  if  plaintiff  was  not  the  sole 
owner,  and  therefore  this  Issue  should  have 
been  submitted  to  the  Jury.  There  was  no 
such  defense  pleaded  by  the  defendant,  and 
the  trial  court  did  not  err  In  Ignoring  It  Be- 
sides^ the  statement  of  facts  does  not  show 
that  tbe  policy  contained  such  a  clause,  and 
It  will  not  be  considered,  notwithstanding 
the  agreement  of  counsel  ebore  alluded  to. 
The  Judgment  is  affirmed. 


HAMBURGER  et  al.  v.  KOSMIN*SKY  et  al. 
(Ooart  of  CivU  Appeals  of  Texas.  March  23. 
180U 

JUDGMBNTB— INJUNCTION— DBUURRBIU-COSTS 
—INTEREST— ATTACHED  PROPERTY— BALE— 
PROCEEDS— ORBDIT  ON  JUDOHENT^AUOUNT 
DU»  —  DIBPOaiT  —  NBCBSBITT  —  INJUNCTION 
BOND-fiURBTIBS-LIABXIJTY. 

1.  Where  plaintiffs  alleged  that  they  bad 
tendered  the  amount  due  on  a  judgDicnt  In  fa- 
vor of  defendants,  and  asked  an  Injiinotion  to 
restrain  the  collection  of  a  larger  sum,  the  peti- 
tion was  not  demurrable  as  an  attack  on  the 
validity  of  the  jadgment. 

2.  Where  it  did  not  appear  that  defendants 
paid  the  costs  in  a  former  action  in  which  they 
obtained  judgment  against  tbe  present  plain- 
tiffs, and  the  costs  were  finally  paid  by  plain- 
tiffs, defendants  were  not  entitled  to  interest 
on  the  costs. 

3.  In  A  former  action  by  defendants  against 
plaintiffs,  defendants  obtained  judgment  for 
$1,080,  and  attached  plaintiffs*  goods,  which 
were  sold  for  $925,  and  the  prof^ds  deposit- 
ed in  court.  The  clerk  paid  defendant  9712, 
and  BO  reason  waa  shown  why  the  whole 
amount  was  not  paid.  Held,  that  tbe  [daintlffs 
were  entitled  to  a  credit  on  the  judgment  of 
$925,  and  to  an  Injunction  to  restrain  defend- 
ants from  collecting  any  part  of  that  sum  out 
of  other  property  of  the  plaintiffs. 

4.  Where  plaintiff  applied  for  an  injunction 
to  restrain  aefendants  from  levying  an  execu- 
tion for  a  larger  snm  than  waa  dne  on  a  judg' 
ment  obtained  against  them  by  defendants, 
and  tendered  the  amount  due  before  applying 
for  the  injiinrtion,  and  offered  to  pay  that  sum 
in  their  petition.  It  was  not  neceasary  for  plain- 
tiffs to  actually  deposit  the  amount  in  court,  in 
order  to  maintain  tbe  action,  since  the  court 
could  impose  the  necessary  conditions  before 
granting  relief. 

Where  plaintiffs  applied  for  an  injunction 
to  restrain  the  levy  of  an  execation  in  ekcess  of 
the  amount  due  on  a  judgment  against  them  in 
favor  of  defendants,  defendants  were  not  enti- 
tled to  a  judgment  against  the  sureties  on  the 
injunction  bond  for  the  amount  due,  since  the 
object  et  the  salt  was  not  to  prevent  the  col- 
lection of  the  amount  due. 

Appeal  from  district  court  Bowie  county; 
J.  O.  Russell.  Jttdg& 


Action  hy  M.  Kosmlnsky  and  anoiher 
against  Hamburger  Bros.  &  Co.  to  restrain 
defendants  from  enforcing  an  execution. 
From  a  judgment  granting  a  perpetual  in- 
Jonctlon,  defendants  ai^eaL  Affirmed. 

8.  J.  Henry,  tor  apptf  lanta.  P.  A.  Tnioer. 
for  appellees. 

TEJUPLEITON,  J.  Hamburger  Bros.  &  Co. 
broi^ht  suit  on  debt  In  the  district  court  of 
Bowie  county  against  Ous  Less,  and  caused 
a  writ  of  attachment  to  be  Issued  and  levied 
on  certain  goods,  etc.,  aa  tbe  property  of  Less, 
bat  which  were  claimed  by  M.  Kosmlnsky. 
who  was  made  a  party  to  tbe  suit  The 
goods,  etc.,  were  sold  under  order  of  tbe  court 
for  $025,  which  snm  was  paid  Into  court.  On 
March  16,  1898.  Judgment  was<  rendered  in 
favor  of  the  plaintiffs  In  said  suit  against  Less 
for  $1,080,  with  interest  from  that  date  at  the 
rate  of  6  per  cent,  per  annum,  and  tor  all 
coats  of  suit  and  for  a  forecloaure  of  their 
Hen  on  the  attached  property  and  the  proceeds 
of  the  sale  therei^;  and  the  clerk  of  the  court 
was  directed  to  pay  to  them  the  proceeds  of 
said  sale.  Jndgment  also  went  in  their  favw 
against  Kosmlnsky  on  his  claim  of  own«Bhlp 
of  said  goods,  etc.,  and  be  appealed.  Tbe 
Jodgment  waa  affirmed  by  tbe  court  of  civil 
appeals  (61  B.  W.  53),  and  the  supreme  court 
refnsed  an  aivHcatlon  for  writ  of  error.  Tbe 
mandate  of  the  a^Kllate  court  was  duly  Is- 
sued, and  was  filed  In  the  diatrlct  court  on 
November  15,  1899.  Tbe  clerk  of  said  court 
paid  to  the  plaintUb  in  said  suit  the  sum  of 
$400  on  December  22,  1890.  and  the  further 
sum  of  $312.90  on  January  28. 1900.  Kosmln- 
sky paid  all  tbe  costs,  both  of  tbe  trial  court 
and  of  the  appellate  court,  and  on  March  21. 
1900,  tendered  to  the  plaintiffs  in  said  Judg- 
ment tbe  sura  of  $268.36,  which  sura  he  claim- 
ed to  be  the  balance  due  on  the  Jndgmoit. 
The  said  plaintiffs  refused  to  receive  tbe  mon- 
ey tendered  as  a  satlafactiim  In  full  of  the 
judgment  claiming  that  there  was  then  due 
on  the  Judgment  the  sum  of  $510.  and  soon 
thereafter  they  caused  an  execution  to  be  is- 
sued on  the  Judgment  tot  said  last-named 
sum.  The  execution  was  againat  Konainsky 
and  the  sureties  on  bis  supersedeas  aK>eaI 
bond,  and  was  levied  on  property  belonging  to 
Kosmlnsky  and  one  of  the  sureties.  There- 
upon Kosmlnsky  and  one  of  ids  suretlea  ap- 
plied for  a  writ  of  Injunctifm.  alleging  the 
aforesaid  facts,  and  offering  to  pay  tbe  sum 
tendered  by  Kosmlnsky  in  satisfaction  of  the 
Judgment,  and  asking  that  the  plaintiffs  in 
execution  be  restrained  from  enf(Ht;ing  the 
execution  for  any  amount  in  excess  of  said 
sum.  A  temporary  injunction  wasgranted,  and 
on  a  final  trial  on  October  26.  1900,  the  same 
was  made  perpetual,  upon  condition  that  the 
plaintiffs  In  the  injunction  suit  paid  tbe  plain- 
tiffs in  execution  tbe  sum  of  $268.32  within 
three  days;  otherwise,  the  execution  should 
be  enforced  for  that  amount  The  defendants 
In  the  injunction  salt  taaTS  appealed  Crom  said 
I  Judgment. 
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Tbm  appeUantt  aaiBlled  tbe  petition  tor  In- 
JunethHi  b7  denraner  on  tbe  ground  tbat  tbe 
same  wm  In  effect  an  attadc  on  tbe  validity 
and  conectneu  of  the  Judgment  In  favor  ol 
tlMobneggr  Bnw.  &  Co.  Malnst  Less  and  Kos* 
minsky.  The  plea  demnned  to  presented  the 
Issue  that  the  defendants  fn  said  judgment 
bad  paid  and  tendered  the  entire  amount  dw> 
on  tUe  Judgment  according  to  Its  face  ami 
terms,  and  that  the  appellants  vere  trying  to 
enforce  the  oc^ection  of  a  sum  in  exceae  ot 
such  amonnt.  This  did  not  constitute  an  at* 
tack  on  the  Judgment,  and  the  demurrers 
were  pioparly  orerruted. 

It  le  Insisted  by  the  appellants  that  Ham- 
burger Bros,  ft  Go.  are  entitled  to  Interest  <m 
tbe  coats  recovered  by  them  In  their  suit 
against  Leu  and  Kosmlnsky  at  the  legal  rate 
from  the  date  of  the  Judgmoit  to  the  time  the 
coeta  were  paid.  Tbe  costs  of  the.sult  at  the 
time  tbe  Judgment  was  rendered  amounted  to 
but  It  Is  not  shown  what  part,  If  any. 
of  the  same  bad  been  or  was  thereafter  paid 
by  Hamburger  Bros.  A  Oo.  All  the  oosts 
were  finally  paid  by  Kosmlniky,  and  we  think 
that  tbe  trial  court  correctly  held  that  Ham- 
bu^er  Bros,  ft  00.  were  not  entitled  to  execu- 
tion tm  Intoest  on  the  costs. 

The  material  qnesUon  In  the  case  is  wheth- 
er aiwellees  are  entitled  to  a  cr^t  on  the 
Judgment  of  the  sum  of  1926,  the  proceeds  of 
tbe  sale  of  the  attached  iffoperty,  or  whether 
tb^are  oitltled  to  credU  only  for  tiie  amounts 
actually  received  by  Hamburger  Bros.  &  Co. 
out  of  said  snm.  Nelth^  party  attonpted  to 
show,  either  by  pleading  at  evidence,  any  rea- 
son why  the  entire  sum  of  $925  was  not 
promptly  paid  on  the  filing  of  the  mandate. 
Tbe  money  is  shown  to  bave  been  in  the  reg- 
istry of  the  court  and  subject  to  the  attach- 
ment lien  at  the  time  the  Judgm«it  was  ren- 
dered, and  the  presumption  is  that  like  con^ 
tlltlons  existed  at  the  time  of  tbe  filing  of  the 
mandate.  When  the  mandate  was  filed,  Ham- 
tonrger  Bros,  ft  Co.  became  entiUed,  without 
further  action,  to  demand  and  receive  the 
sum  in  court;  and  ttieir  Judgment  must  be 
held  satisfied  to  the  extent  of  such  sum.  In 
the  absence  ef  a  showing  that  the  same  or  a 
part  tbraeof  has  been  lost  to  than  without 
fault  or  laches  on  their  part  Where  peraonal 
properQr  is  taken  on  execution  the  Judgment 
Is  sattofled  to  the  exient  of  the  value  of  the 
property  taken,  nnlesv  the  levy,  without  fault 
of  the  plaintlfls  or  the  sfaerUC,  proves  unpro- 
ductive, w  the  property  is  restored  to  the  de~ 
fendant  In  execution,  or  Is  applied  to  his  use 
or  to  other  purposes  with  his  consent  Freem. 
Bx'na,  1 208.  We  see  no  reason  wliy  the  rule 
stated  should  not  be  wplled  to  this  case. 
Property  of  the  defendant  In  attachment  has 
lieen  seised  and  converted  Into  money,  and 
the  money  ordered  paid  to  the  plalntlflFs  In 
that  suit  It  would  be  muilfestly  unjust  to 
permit  the  plaintiffs  to  let  tbe  money  He  In 
c-ourt,  and  have  other  property  of  the  defend- 
ant seised  under  execution  to  satisfy  the  Judg- 
ment  We  conclude  that  the  ti-ial  court  did 


not  err  tax  heading  that  anwUees  were  entitled 
to  bare  the  Judgment  credited  with  the  pro- 
ceeds of  the  sale  of  tiie  attached  property. 

The  appellants  contend  Omt;  as  the  iq^l- 
lees  did  not  actually  tender  In  court  the  sum 
admitted  to  be  owing  im  the  Judgment  the 
Injunction  should  have  been  dissolved.  Ulu^ 
ai^Uees  sought  to  restrain  tbe  coUectkm  cnly 
of  the  amount  claimed  by  Hambu^r  Bros, 
ft  Co.  In  excess  of  tSie  earn  due,  and  were 
tberefm  nnder  no  equitable  duty  to  pi^  tifee 
Sim  doe  before  they  could  ask  of  a  court  ot 
equi^  tbe  relief  desired.  Appellees  tendered 
the  sum  due  befwe  they  brought  this  suit, 
and  even  before  the  execution  was  issued, 
and  In  their  petition  tax  injunction  again  ot- 
fered  to  pay  the  same.  The  execution  waa 
levied  before  this  salt  was  begun.  In  SHh 
ceee  appellees  were  not  bound  to  actually  pro- 
dnoe  Qie  money  in  court  as  a  prerequisite  ta 
tbe  rlgbt  to  be  heard,  but  tbe  court  could  hear 
their  eause,  and  Impose,  as  a  condition  pre^ 
cedent  to  the  grantlitf  of  the  relief  sought 
such  tmnau  as  were  pn^ker  under  the  circum- 
stances ahowtt.  We  are  not  prepared  to  say 
that  the  ooiurt  should  have  imposed  upon  ap- 
pellees terms  more  onerous  than  those  set  out 
In  tbe  Judgment.  See  Spann  v.  Staiia*^ 
Adm'rs,  IS  Tex.  SS6.  The  object  of  the  hi- 
Juucrtlon  not  being  to  prevent  tbe  cc^ectton  of 
the  amount  due  on  the  Judgment,  the  s^pel-- 
lanto  were  not  entitled  to  Judgment  tot  that 
amonnt  against  the  sureties  on  the  Injunction 
bond.  There  Is  no  error  in  tbe  Judgment  and 
it  Is  affirmed. 


GLKXN  et  al.  v.  SEELBT  et  aL 

(Court  of  Civil  Appeali!  of  Texas.  March  28,. 
VMl.) 

HORTGAOBS  ~  FUTURB  ADVANCES  —  LIEN  — 
FORBCLOSURB— PAROL  BTIDBNCB— ADMISSI- 
BlUTY— DBSCRIPTION— C  BRTAINT  Y. 

1.  Defendant  ex«cated  a  mortgags,  recitlns 
that  It  Mcnred  a  certain  debt  aa  evideuced  by 
a  note  of  even  date.  Tbe  mortgagor  only  owed 
the  mortgagee  a  sinall  part  of  the  asm  recited 
on  accoant,  and  the  note  was  not  executed,  the 
mtK^gage  and  note  heing  intended  to  Mcure 
tbe  toea  indebtedness  and  fatnre  advances  up, 
to  the  sum  named.  Subsequent  to  its  execu- 
tion, but  before  tbe  mortgage  became  due,  the 
mortgagee  toolc  in  a  pertuer,  and  the  mortga- 
gor gave  a  note  to  the  firm  for  tbe  amount  he 
owed  on  account,  which  was  leea  than  the 
amount  secured  hy  the  mortgage,  tiiough  tbe 
goods  pnrchnsed  on  account  during  that  time 
exceeded  ttie  amount  of  the  mortgage,  bot  had 
been  reduced  by  pnymeute.  Beld,  in  a  suit  to 
foreclose  the  mortgage,  that  the  firm  had  a 
lien  on  the  land  tor  the  debt  remaining  un- 
paid, intended  to  be  secured  by  tbe  mortgage. 

2.  Where  a  mortgage  recited  that  it  secured 
a  debt  of  a  certain  amoont  aa  evidenced  by  a 
note  of  even  date,  which  was  not  executed, 
and  the  mortgagor  did  not  owe  tbe  amount 
recited,  bat  subsequently,  before  maturity  of 
the  mortgage,  the  mortgagor  executed  a  note 
for  tbe  balance  due  on  his  account  to  the  mort- 
gagee, it  was  error.  In  a  suit  to  foreclose,  to 
exclude  parol  evidence  that  the  mortgage  waa 
given  to  secure  future  adrances,  thouKh  then- 
was  no  fraud  or  miateke  in  drawing  the  mut<. 
gage. 
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&  Where  a  mortage  described  the  property 
■s  aU  that  certain  land  sitoated  in  a  certain 
county,  and  deacribed  as  lote  7  and  8,  in  block 
20,  in  a  certain  town,  as  shown  hj  the  map  or 

plat  of  such  town  on  record  in  a  certain  place, 
to  which  reference  was  made  for  a  more  par- 
ticnlar  description,  sudi  deecription  waa  snffi' 
dentlr  definite  to  warrant  a  foreclosure. 

Appeal  trom  district  conrt,  Hill  county;  3. 
M.  BaU,  Jodse. 

Formdomre  of  a  mortgaj^e  by  John  A. 
Olenn  and  another  agrainst  B.  D.  Seeley  and 
othera.  From  a  Judgment  In  faTW  of  de> 
fendantB,  plalntlffa  appeaL  BeverBed. 

D.  M.  Short,  A.  O.  Walker,  and  A.  a  Prea- 
dergaat,  for  aj^llanto.  A.  P.  McKInnon  and 
L.  A.  Carlton,  for  appellees. 

TEMPLHTTON.  J.  On  September  21,  1896, 
B.  D.  Seeley  executed  and  delivered  to  J.  P. 
Lewis,  trustee  tor  John  A.  Olenn,  a  mortgage 
upon  two  Iota  of  land  situated  in  Mt  Calm, 
in  Hill  county.  It  was  recited  In  the  mort- 
gage that  Seeley  was  indebted  to  Olenn  In  the 
som  of  $300,  as  evidenced  by  note  of  Seeley 
to  Glenn  for  that  sum,  of  even  date  with  the 
mortage,  bearing  10  per  cent.  Interest  from 
date,  containing  the  usual  attorney's  fee 
clause,  and  due  on  November  1,  1887,  and  It 
was  stated  that  the  mortgage  was  given  to 
secure  said  Indebtedness.  At  that  time  See- 
ley owed  Oieun  $128.75  on  account  for  goods 
sold  and  money  advanced,  but  was  not  other- 
wise Indebted  to  him,  and  no  note  was  then 
given.  Shortly  thereafter  a  note  similar  In 
teims  to  the  one  described  In  the  mortgage 
was  drawn,  and  Seeley  started  to  sign  it.  but 
bis  attention  was  called  away,  and  it  was 
never  signed,  the  fact  being  overlooked.  Aft- 
er the  mortgage  was  given,  Oieun  continued 
to  advance  goods  and  money  to  Seeley.  the 
amount  advanced  between  that  time  and  Jan- 
uary 30,  1807,  being  (323.10.  During  the 
saroe  period  Seeley  paid  to  Olenn  $228.00, 
leaving  a  balance  due  on  January  30, 1897,  of 
V228.36.  J.  F.  Rowe  had  In  the  meantime 
became  a  partner  with  Glenn  and  interested 
In  the  account  Seeley  owed  Olain  &  Rowe 
the  further  sum  of  $23.30,  on  account  made 
by  him  with  Rowe  &  Cochran,  and  on  Janu- 
ary 30,  1807,  he  executed  and  delivered-  to 
Olenn  &  Rowe  bis  note  for  $246.65,  being  the 
amount  of  said  account  and  tne  amount  he 
owed  Glenn.  The  note  not  being  paid  when 
It  matured,  Glenn  &  Rowe  brought  tbis  suit 
against  Seeley  and  a  person  to  whom  be  had 
sold  the  mortgaged  lands.  The  facte  above 
stated  were  alleged  In  their  petition,  and  they 
further  pleaded  that,  at  the  time  of  the  exe- 
cution of  the  mortgage.  It  vras  contemplated 
and  agreed  between  Glenn  and  Seeley  that 
Glenn  should  continue  to  advance  to  Seeley 
goods  and  cash  as  demanded  until  his  ac- 
count amounted  to  $800;  that  the  mortgage 
was  given  to  secure  the  contemplated  ad* 
vances  and  the  sum  then  owing  on  account; 
that  the  note  for  $300,  described  In  the  mort- 
gage, was  to  be  given  to  cover  such  account 
and  advances.   It  was  also  alleged  that  the 


advances  made  between  the  date  of  the  mort- 
gage and  time  of  the  giving  of  the  note  for 
$246,65  were  made  In  reliance  on  the  said 
agreement  and  mortgage,  and  in  good  faith. 
The  trial  court  held  that  the  plaintiffs  had  nv 
Uen  on  the  lands  in  question,  and.  as  the 
amount  of  their  debt  was  below  the  Juris- 
diction of  the  district  court,  tbelr  suit  in  that 
respect  was  dismissed.  This  appeal  la  ptose- 
cnted  from  said  Judgm^t 

On  the  trial  the  appellants  offered  to  prove 
by  Judge  Marshal!  Surrat  the  following  tacts: 
"I  drew  the  trust  deed  In  my  office  In  the 
city  of  Waco  at  the  time  it  bears  date.  Mr. 
Seeley  came  in  my  office,  and  stated  to  me,  in 
substance,  that  he  had  been  dealing  with 
John  A.  Olenn,  and  was  then  indebted  to  him 
in  some  amount  I  do  not  recall  Just  what, 
and  he  had  made  an  arrangement  with  Glenn 
for  future  dealing,  by  which  Glenn  was  to 
make  further  advances  to  him  during  that 
and  the  following  year,  and  tliat  he  desired 
to  secure  Glenn  for  what  he  then  owed  him 
and  the  future  advances  by  a  lien  upon  th6 
two  lots  described  in  the  trust  deed,  and  he 
wished  me  to  draw  tlie  papers.  I  discussed 
the  matter  of  drawing  the  security  with  him, 
and  the  probable  amount  of  future  advances 
and  when  be  was  to  pay  same,  and  told  blm 
that  he  must  name  some  amount  as  a  Umit, 
and  also  a  limit  of  time  of  payment,  and  he 
stated  that  he  did  not  expect  to  be  at  any 
time  Indebted  to  Glenn  more  than  about  f300, 
and  I  think  stated  that  he  expected  to  ^ly 
all  of  ft  befC>re  November  1,  1897,  bat  that 
said  date  would  give  him,  at  all  events,  am- 
ple time.  I  know  he  finally  told  me  to  draw 
it  so  as  to  secure  a  note  for  $300,  due  No- 
vember 1,  1897,  and  I  did  so.  I  do  not  re- 
member whether  be  had  me  to  draw  the  note 
or  not.  I  explained  to  him  that  he  could  ex- 
ecute a  note  and  trust  deed  In  this  way  to 
Mr.  Glenn,  and  deliver  to  bim  as  collateral  to 
secure  any  amount  up  to  three  hundred  dt^- 
lars  which  he  should  be  Indebted  to  Qlenn,  up 
to  the  maturity  of  the  note,  whether  by  note 
or  open  account  It  taken  as  a  collateral  to 
the  actual  indebtedness,  whatever  It  might 
be,  and  be  stated  that  was  what  he  wanted 
to  do;  and  tbe  trust  deed  was  so  prepared  by 
his  Instructions,  and,  as  he  stated,  tm  that 
purpose,  and  he  and  bis  wife  executed  and 
acknowledged  It  there,  and  carried  It  away. 
My  recollection  Is  that  the  $300  note  was  a 
suggestion  of  mine,  to  be  d^KwIted  with  the 
trust  deed,  ss  collsteral  for  whatever  Indebt- 
edness should  really  exist  and  that  Mr.  See- 
ley adopted  this  suggestion.  Tbe  ccmversa- 
tlon  was  brought  about  by  Mr.  Seeley  cnnlng 
to  me  to  prepare  security  for  Mr.  Glenn,  as 
before  stated,"— whereupon  the  ai^lees  ob- 
jected to  tbe  introduction  of  said  testimony 
upon  the  following  grounds:  "(1)  Said  testi- 
mony tends  to  exi^aln  what  occinrred  in  oaa- 
nection  with  the  execution  of  the  deed  <tf 
trust,  and  It  speaks  for  itself;  (2)  because  the 
contract  or  agreement  with  the  parties  was 
reduced  to  writing,  and  what  occurred  Is  not 
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mdmlnlUe  nndw  the  general  rnlee;  (8)  be- 
cause there  Is  no  allegation  of  fraud  or  mis- 
take in  tbe  drawliv  of  the  deed  of  trnst,  and 
the  tesUmony  Is  to  show  that  the  deed  of 
trust  was  not  to  secore  the  debt  as  erldenced 
by  the  note,  tait  fl>r  the  future  adTsnces  to  be 
made."  The  objections  were  sustained  b> 
the  court,  and  the  testlnioay  excluded.  Ap- 
pellants aim  olEered  to  prove  by  the  witnesses 
J.  P.  Lewis  and  John  A.  Qloin,  respectlTely 
and  separately,  that  at  the  time  said  trust 
deed  was  executed  and  dellTered  It  was  un- 
derstood and  agreed  between  said  Glenn  and 
the  said  B.  D.  Seeley  and  wife  that  the  trust 
deed  was  to  secure  what  said  Seeleys  owed 
Glenn,  amounting  to  912&7Sh  and  for  what 
gcKMls.  wares,  and  merchandise  said  Qlenn 
should  from  that  time  to  Kovember  1,  1807, 
sell  and  deliver  to  said  8eel^.  and  what 
mon^  he  should  at  that  time  advance  to  him. 
and  that  It  was  estimated  between  the  par- 
ties  to  said  trust  deed  at  the  time  that  the 
sum  ot  9900  would  cover  all  of  thrae  amounts, 
and  that  said  Olenn,  after  tbe  execution  of 
said  trust  deed,  and  iv<m  the  securi^  there- 
of, from  time  to  time  from  the  date  thereof 
to  November  1.  18BT,  sold  to  said  Seel^ 
goods,  wares,  and  merchandise,  and  advanced 
to  lilm  money,  as  shown  by  the  account  In- 
troduced In  evidence  in  this  cause;  that  said 
Glenn  would  not  have  sold  said  Se^I^  goods, 
etc.,  nor  advanced  to  him  the  said  money, 
nnless  said  trust  deed  had  been  executed,  and 
that  the  note  for  $300  called  for  In  said  trust 
deed  was  to  be  made  up  ot  said  amounts,  to 
wit,  the  fl28.1S,  and  for  what  goods,  wares, 
merchandise,  and  money  said-  01«m  should 
sell  and  advance  to  said  Beeiey  during  said 
time,  and  that  that  was  the  debt  that  the 
said  trust  deed  secured,  and  that  was  the 
way  tile  amount  ot  the  9800  was  arrived  at; 
to  the  lntcoducU<m  of  which  evidence  the  ap- 
pellees ot^ected  on  the  ground  that  there  is 
no  allegatira  tn  the  pleading  of  fraud  or  mis- 
take In  drawing  tiie  deed  of  trust,  and,  th«e 
being  no  amblgol^  In  tiiO  deed  of  trust  It 
was  Incompetent  to  prove  a  contemporaneous 
agreemoit  by  oral  testimony  not  Incorporat- 
ed In  the  deed  of  trust;  which  ol^eetlons 
were  sustained  by  tin  court,  and  said  testi- 
mony excluded. 

We  are  of  o^ton  that  the  evidence  was 
admissible.  In  Jones,  Mortg.  H  874-384,  tiie 
law  Is  stated  thus:  "It  is  not  necessary 
that  the  mortgage  should  express  on  Its  face 
that  It  Is  given  to  secure  future  advances. 
It  may  be  given  for  a  spedflc  sum,  and  It 
will  thok  be  Bccurity  for  a  debt  to  that 
amount  •  •  •  The  sum  expressed  by 
the  nwrtgage  may  cover  a  presoit  Indebt- 
edness as  well  as  future  advances,  and  It 
is  not  necessary  that  tiie  one  shcmld  be  sep- 
arated from  the  other  on  the  tece  ot  the 
mortgage.  *  *  *  A  mortgage  which  m 
terms  secures  a  inomlssory  note  for  s  spec- 
ified amount  may  actually  be  intended  to 
secure  future  advances  to  that'  amount 
•  *  •  Tlie  omlsrion  to  atate  oa  the  fact 
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of  the  mortgsge  tbe  time  when  tiie  fbst 
advances  are  to  be  made  Is  not  matetlaL 
It  Is  sufficient  that  they  ftre  to  be  made 
from  time  to  time  as  the  mortgagor  maj 
desire  during  a  spedfled  period.  Theamounte 
of  the  several  advances,  and  the  times  whoi 
ttiey  were  actually  made,  and  the  object  of 
the  mortgage,  may  be  shown  by  extrinsic 
proof;  for  In  such  case  the  proof  doa  not 
contradict  the  nwrtgage,  or  alter  Hs  l^al 
fverstlon  and  ^ect  In  any  way.  Although 
ttie  deed  purports  to  be  in  eonslderaUon  of 
a  definite  sun  In  hand  paid  at  the  time. 
It  may  be  rtiown  by  parol  evidence  that  the 
deed  was  made  to  secure  advances  made 
and  to  be  made  to  that  extent  •  •  * 
Parol  evidence  is  admissible  to  show  tiie 
true  character  of  a  mortgage,  and  for  what 
purpose  and  what  consideration  It  was  giv- 
en. Although  It  Is  fw  a  definite  sum,  and 
secures  the  payment  of  notes  tor  definite 
amounts.  It  may  be  shown  that  It  Is  sbnply 
one  of  Indemnity.  •  •  •*>  This  language 
Is  quoted  and  approved  In  Banking  Oo.  v. 
Leonard.  90  Ky.  106,  18  S.  W.  S21,  where 
tilie  autiiorlflea  bearing  on  the  question  are 
collated  and  reviewed.  See,  also,  Freiberg 
V.  Magale,  70  Tex.  119,  7  8.  W.  The 
rule  that  the  tarns  ot  fe  written  cmtract 
cannot  be  varied  by  parol  has  no  apiAca- 
tion.  The  mortgage  before  us  did  not  ex- 
press all,  but  only  a  part  of  the  terms  ot 
the  contract;  hence  there  can  be  no  vari- 
ance. Besides,  pand  evidence  is  alwigrs  ad- 
missible to  sImw  tke  real  conitideration  ot 
a  contractf  even  when  the  same  Is  different 
from  the  caressed  consideration.  Johnstm 
V.  Blmen  (Tex.  Sup)  69  S.  W.  268.  It  has 
been  frequently  held  that  It  is  competent 
to  prove  by  parol  that  an  Instrumoit  In 
tbrm  an  absolute  conveyance  was  In  fact 
Intended  as  a  mtntgage.  It  was  not  neces- 
sary for  the  appdlante  to  allege  and  prove 
tiiat  aU  the  purposes  for  which  the  mortp 
gage  was  given  woe  not  folly  stated  In 
the  mortgage  because  of  some  fraud  or  mis- 
take. There  was  no  fraud  or  mistake.  The 
parties  did  exactly  what  they  Intended  to 
do^  excqtt  tbat  by  accident  tiie  note  was 
not  executed.  The  failure  to  give  tlie  note 
could  not  affect  the  intentimi  ot  tiie  parties 
to  secure  the  debt  The  nuntgage  having 
been  executed  with  Intention  to  secure  the 
debt  the  appdlants.  If  Che  facto  aU^ed 
and  offered  to  be  proved  1^  them  are  true, 
have  a  valid  lien  on  tiie  lots  to  oontroveny 
tor  the  debt  intended  to  be  secured  by  the 
mortgage,  which  still  unpaid.  Tha  sub- 
sequent change  In  the  form  of  tiie  evidence 
of  the  debt  Is  immatwlaL  The  Uen,  of 
course,  win  not  be  extended  to  include  any 
debt  not  bitended  at  the  time  of  tiie  exe- 
cution ot  tiie  mortgage  to  be  covered  by  It 
The  lote  were  thus  described  In  the  mort- 
gage: "An  that  certain  land  situated  In 
Hill  county,  state  of  Texas,  and  described 
as  follows:  Lota  seven  (7)  and  eight  <8),  in 
Uock  twenty  (30).  In  the  tnrn  of  Ht  Gate 
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shown  by  the  nap  or  ^at  at  ttid  town 
now  of  record  In  HUlabwo,  to  which  refop> 
ones  IB  here  made  for  a  mor«  partlenlar 
deicrlptlon."  This  deacriptlon  Is  suOclOBtly 
definite,  and  a  foredomre  cannot  be  denlod 
oo  the  ground  of  uncertainty  of  deacriptlon. 
The  Judgmoit  la  rerarsed,  and  the  causa 
rraianded. 


FIHID  ASffN  07  PHILADELPHIA  v.  UA«- 

TERSON  et  al. 
(Orart  of  OItH  Appeals  of  Tnas.  Hardk  9, 

1901.) 

INSDRANCB—FIRB  POUCT  —  INTBNTORT  — IN- 
VOICKS— SUBSTANTIAIj  PBBFOnSiANCa-CON- 
DinONS-WAIVElS— nVTDBNCB. 

1.  A  Stock  of  good*  coTered  bj  a  fire  poller 
wu  replenished  from  time  to  time  hy  ibip* 
meots  from  another  store  belongrlQg  to  the  In- 
jured, who  hept  a  duplicate  o£  the  inroices  of 
the  goods  so  snipped,  with  a  descriptioD  of  the 
same  and  their  ralue.  BM,  that  on  deutruc- 
tloD  of  the  stock  1^  ftre  the  famishing  of  the 
iaToices  to  the  insurer  was  not  a  compliance 
with  a  clause  of  the  jiolicy  requiring  an  inven- 
torr  to  be  taken. 

2.  Where  a  fire  policy  w  a  stock  of  goods 
required  that  an  mventory  sbonld  be  token, 
ana,  on  n  destruction  of  the  stock  by  fire,  in- 
sored  claimed  that  invoices  of  goods  placed  In 
the  store  constituted  a  substantial  compliance 
with  the  condition,  a  contention  tbat  it  was 
not  customary  or  practicable  for  the  manager 
of  the  store,  when  purchasing  farm  produce, 
to  receive  an  invoice  thereof,  was  no  excnso 
tor  not  complying  with  the  terms  of  the  con- 
dition. 

3.  Insured  in  a  6re  policy,  having  suEFered  a 
lose,  wrote  the  general  agents  of  the  company, 
aslEiag  for  blanks  on  which  to  prepare  proofs 

'  of  Iosb;  and  the  agmte  answered  that  If  they 
were  to  fomieh  proofs  of  loas,  and  there  should 
be  any  litigation,  sudi  action  might  be  held  a 
waiver  of  a  defense  under  the  policy,  and  that 
insured  could  doubtlese  procure  a  blank  proof 
of  loss  at  any  book  store.  Snbsequmtly  the 
adjuster  arrived  and  examined  insured's  books, 
but  the  adjuster  did  not  state  whether  It  would 
be  necessary  for  Insured  to  get  up  proofs  of 
loas  or  not.  HeM.  In  an  action  on  the  policy, 
that  there  was  no  evidence  warranting  a  sub- 
missioD  to  the  Jury  of  the  question  whether  the 
insorer  had  walvea  any  conditions  of  the  policy. 

Appeal  from  HIU  county  court;  J.  B.  Reyn- 
olds, Judge. 

Action  by  W.  R.  Maaterson  and  another 
against  the  Fire  Association  of  Philadelphia. 
From  a  Judgment  in  favn*  of  plaintiffs,  de- 
fendant appeals.  Beversed. 

The  app^ees,  W.  B.  Ifaaterami  and  L.  B. 
Uiller,  as  plalntlffli  bdow,  instituted  this  sutt 
In  the  county  court  of  HiU  connl7,  against 
the  appellant  (defendant  below)  on  two  pol- 
icies of  insurance,— one  la  ttae  smn  oS  fOOOk 
executed  and  delivered  to  L.  B.  MU1»  on  the 
18tb  day  of  December,  1809,  and  the  other  la 
the  Bom  of  |400,  executed  and  ddivered  to 
L.  B.  Miller  on  the  9tb  day  of  January.  1900; 
cacb  of  said  policies  running  tot  one  year, 
and  cohering  a  stodc  at  groocTles  fc^  in  tbe 
name  of  L.  B.  Miller  at  the  town  ot  Whitney, 
Hill  county,  Tex.,  and  each  ot  said  policies 
providing  loss,  if  any,  payable  to  W.  B.  Ma»- 
tMKwn  M  bla  Intwnst  way  appear.  It  was 


aUeged  tbat  the  tuU  fac«  of  said  poUdes,  la 
tiw  mun  of  9A00,  accrued  virtoe  of  the 
total  destruction  ot  the  stock  inanred  on  the 
4th  day  of  June,  1900.  Defoidant  answered 
with  a  denial  and  a  medal,  plea  Oat  «a<£b  ot 
said  policies  eoatalned  a  cewnnt  of  war- 
ranty known  aa  the  'inm^afe  daose.*'  It 
was  aUeged  hr  Ibe  itefendant  that  Uie  aasur- 
ed  neglected,  Allied,  and  refuacd  to  comply 
with  aaid  iron-safe  dauae;  and  nei^cted  and 
failed  to  take  the  inventory  required  by  the 
ant  aeetion  thereof  eSthn  within  12  calendar 
awntha  preceding  ttw  Issuance  at  tin  pot^ 
etea,  or  witlUn  30  days  thereafter,  and  In  con- 
sequence tberetrt  said  polldes  became  nidi 
and  Told.  Defendant  alao  pleaded  a  toider. 
and  ofFered  to  itsban  the  premium  paid  <m 
said  policies.  Defoidant  further  pleaded 
tbat  tbe  assured  neglected  and  failed  to  kecst 
a  set  (tf  boidcs  showing  a  complete  zecMd  itf 
business  transacted,  and  faUed  and  r^tued 
to  produce  tbe  books,  records  and  Invmto- 
rles  called  tar  in  the  Iron-safe  danaeu  De- 
fendant further  pleaded  that  the  fire  describ- 
ed in  i^lntiCes'  petltlM  was  caused  oc  pro- 
cured by  the  assurad  In  the  policy  named. 
By  supplemental  petition,  jdaintlfEB  alleged 
that  they  had  compiled  with  tbe  terms  ot  tbe 
Iron-safe  dause,  but  that,  if  tbe  court  ahouM 
hold  that  a  strict  c«npliance  with  same  had 
not  beoi  made,  the  same  was  aubstantially 
complied  with,  in  that  the  merduudlae  wbidi 
was  destn^ed  by  fire  waa  shipped  by  wagon 
from  HiUsboro  to  Whitney,  a  distance  ot 
about  IS  miles.  )aj  Mastenon,  and  that  Maa- 
towHL  k^  in  bis  safe  at  HlUsboiD  itemised 
lists  of  mracbandlse  so  shlroud  and  d^rered 
to  said  Miller,  and  that  the  contract  by 
whldi  said  Masterson  furnished  said  Miller 
said  goo^  aa  aforesaid  b^^  In  tbe  latter 
part  of  December,  1880,  within  leaa  tban  12 
months  of  the  time  of  the  flra.  They  fm> 
ther  alleged  that  the  retail  buslneaa,  aa  con- 
ducted in  the  sale  of  groceries  and  produce 
or  perishable  artldes,  necesslteted  a  constant 
change  In  said  atock,  and  tbat  an  Inrmtory 
made  6  w  12  montha  before  tiie  flre  woidd 
not  furnish  tte  safest  and  best  means  ot  a»- 
certainli^  the  amount  ot  the  loss,  and  would 
be  <tf  no  practlesi  uae  In  detnmining  the 
amount  of  goods  on  hand  at  tfaa  time  of  ttie 
flxek  nalntlffB  furtba  alleged  tbat  after  tbe 
flie  defeidant^s  agent  Inreatlgated  the  llre^ 
and  became  advised  of  o3l  tiie  facta  and  clr^ 
eumatancee  attending  tba  fln^  and  fuBy  bt- 
fwmed  himself  of  all  the  acts  and  doings 
of  the  pUOntUKs  relating  thweto,  and  failed 
to  d«iy  lUUlity  under  siUd  polidei^  and  led 
plaintiffli  to  believe  tbat  UabUlty  would  not  be 
denied,  and  tbxt  it  would  be  necessary  to  fur- 
nish pnx^  of  loss,  and.  so  believing,  and  in 
ignorance  of  defendanffa  totentkm  to  dei^ 
liability,  plaintUTs  Inemred  expmiaea  to  con- 
nectl(m  with  the  proofs  of  loas  wlt^  00 
daya,  provided  for  to  the  poUdea;  tihat  after 
recelTlng  them  dtfendant  for  the  first  time 
dented  Udbility,  whentore  platotlfls  say  tbat 
tbe  defenses  ptanded  by  dslMsdant  were  walv- 
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ed.  There  vaa  a  trial  with  the  aid  of  a 
Jury,  Eemltlng  In  a  verdict  and  Judgment  in 
faTor  of  plaintiflfei,  from  which  Judgment 
defendant  baa  Atij  proncoted  an  anneal  to 
this  court. 

Alexander  A  Thomiwon,  for  appellant 
Wear,  Morrow  &  Smlthdeal.  for  appeUeea. 

BOOEHOUT.  J.  (after  itatlikg  the  fecti). 
W.  B.  Masternm  lived  at  HllUbwo.  where 
he  was  engaged  In  the  grocery  buslneas.  li. 
B.  Miller  UTed  at  Whitney,  UUl  connty.  Tbx^ 
wbm  he  was  conducting  a  dry-goods  boat 
nets.  In  December.  Mas^son  started 
a  grocery  business  In  Whitney,  which  bosi* 
ness  was  placed  In  charge  of  MUlw,  with  the 
agreement  that  Mastttrson  should  supply 
the  groceries  from  his  store  at  HlUsboro,  and 
all  the  profits  over  and  above  Invoice  cost 
wore  to  be  equally  divided  between  them. 
Miller  had  authority  to  bay  produce  consist- 
ing  of  butter,  eggs,  chickens,  etc.,  from  the 
public  generally,  as  a  part  of  this  business. 
Both  the  dry  goods  and  groceries  were  kept 
in  the  same  storehouse,  the  stocks  being  kept 
separate.  Miller  bought  and  sold  country 
produce  In  connection  with  the  grooory  busi- 
ness. On  December  16, 1899,  Miller  took  out 
a  policy  of  insurance  In  appellant  company 
for  (500  on  the  stock  of  groceries,  and  on 
January  9,  1900,  took  out  a  second  policy  for 
$400;  It  being  stipulated  In  the  face  of  each 
of  said  policies  that  the  Iobs,  If  any.  was 
payable  to  W.  B.  Masterson  as  his  Interest 
may  appear.  These  policies  contained  a 
clause  of  warranty  known,  as  the  "iron-safe 
clause,"  reading:  "(1)  The  assured  will  take 
a  complete  itemized  Inventory  of  stock  on 
hand  at  least  once  In  each  calendar  year, 
and.  unless  such  Inventwy  has  been  taken 
within  twelve  calendar  months  prior  to  tbe 
date  of  this  policy,  one  shall  be  taken  In  de- 
tail wittiln  thirty  days  of  Issuance  of  this 
jwllcy.  or  this  fralipy  shall  be  nuU  and  void 
from  such  date.  (2)  The  assured  will  keep  a 
set  of  books,  which  shall  clearly  and  {dainly 
present  a  complete  record  of  buBlneas  trans- 
acted, including  all  purchases,  salea,  and  ship- 
ments, both  for  cash  and  credit,  from  date  of 
inventory,  as  provided  for  In  first  section  of 
tlils  clause,  and  also  from  date  of  last  pre- 
ceding inventory,  if  such  has  been  taken, 
and  during  tbe  continuance  of  this  policy. 
(3)  The  assured  will  keep  such  an  Inventory, 
and  also  the  last  preceding  inventory,  if 
such  has  been  taken,  securely  locked  in  a 
fireproof  safe  at  night,  and  at  all  times  when 
tbe  building  mentioned  In  this  policy  Is  not 
actually  open  for  business,  or,  foiling  in  this, 
the  assured  will  keep  such  books  and  Inven- 
tories in  some  place  not  exposed  to  a  fire 
which  would  destroy  the  aforesaid  building; 
and.  unless  such  books  and  Inventories  ara 
produced  and  delivered  to  this  company  for 
examination,  this  policy  shall  be  null  and 
void,  and  no  suit  <a  action  shall  be  maintain- 
ed thereon.  It  is  farther  agreed  that  the 


receipt  of  such  bcxikB  and  Inventorlea,  and 
the  examination  of  the  same,  shall  not  be 
an  admission  ot  any  liaUli^  under  tbe  pol- 
icy, nor  a  waiver  of  any  defense  to  the 
same." 

We  only  deem  it  necessary  to  dlseuse  two 
questions  presented  by  the  ai^ellant:  (1) 
Was  the  warranty  contained  In  the  ptdldes 
l»eached  by  tbe  assured?  and,  (2)  if  w,  did 
the  compeny  waive  the  forfattnn  resulting 
tlieretrom? 

Hie  property  was  destroyed  by  fire  on  June 
4.  1900.  The  undisputed  testimony  of  the 
assured,  L.  B.  UUler,  and  of  W.  B.  Master- 
son,  the  boitfctary.  Is  titiat  there  never  had 
been  an  Inventory  takoi  of  the  goods  Insure 
cd.  By  the  first  clause  of  the  warranty  the 
assured  covenanted  to  take  a  complete.  Item- 
ised Inventmr  stock  on  band  at  least  once 
in  each  calendar  year,  "and,  unless  such  in- 
ventory has  been  taken  within  twelve 
months  prior  to  the  date  of  this  policy,  one 
shall  be  taken  In  detail  within  thirty  days 
of  Issuance  ot  this  policy,  or  the  policy  shall 
be  nuU  and  void  from  such  date"  We  have 
heretofore  held  that  such  a  clause  embraced 
In  a  policy  of  Insurance  is  a  warranty.  Rob- 
arts,  WllUs  &  Taylor  Co.  v.  Sun  Mut  Ins. 
Co.,  48  8.  W.  668.  This  holding  met  the  ap- 
proval of  the  supreme  court,  by  its  refusal 
of  an  application  for  writ  of  error.  The  evi- 
dence shows  that  the  groceries  contained  in 
Ulller's  store  at  Whitney  were  sent  by  Mas- 
tenon  from  his  stwe  at  HlUsboro,  snd  that 
Masteraon  kept  a  duplicate  of  the  invoices 
of  the  goods  sent  by  him  to  Wbltney,  with 
a  description  of  the  goods,  and  the  amount 
that  he  diarged  for  same.  These  invt^ces 
were  tendered  to  the  company  to  determine 
the  amount  of  goods  <»i  hand  at  the  time  ot 
the  fire.  The  contention  is  that  the  fumiafa- 
Ing  of  these  Invoices  was  a  compliance  with 
tbe  warranty  above  set  out.  requiring  the 
assured  to  take  and  preserve  an  Inventory 
of  his  goods  on  hand.  We  do  not  think  that 
this  c<mtentloa  is  tenabla  The  invoices  did 
not  constitute  such  an  Itemized  inventory  of 
stock  on  hand  as  was  contemplated  by  the 
terms  of  the  warranty  above  set  out  Rob- 
erts, Willis  A  Taylor  Co.  v.  Sun  Mut  Ins. 
Co..  supra;  Assurance  Go.  v.  Kemendo.  60 
8.  W.  661, 1  Tex.  Ct  Rep.  679;  Insurance  Go. 
V.  Knight  (Ga.)  S6  B.  B.  824. 

The  contention  that  It  Is  not  customary 
or  practicable  to  procure  from  each  customer 
from  whom  Miller  piurchased  butter,  eggs, 
and  chickens  a  bill  or  Invoice  thereof  is  no 
excuse  for  not  complying  with  the  terms  ot 
the  warranty  requiring  an  Inventmr  ot  the 
stock  on  hand  to  be  taken  In  30  days,  unless 
one  had  been  taken  within  the  preceding  12 
calendar  months. 

Again,  it  la  contended  by  appellees  that 
only  a  substantial  compliance  with  the 
turns  of  the  warranty  is  required.  While 
this  may  be  true  In  this  case,  the  evidence 
shows  that  there  was  no  compliance  what- 
ever;  tbe  imdiipnted  evldttnea  being  ttiat 
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no  IiiTent<n7  of  the  Btoc±  on  hand  had  erer 
been  taken.  The  rale  that  a  sntwtantlal 
CMnpUance  meets  the  terms  of  the  warrant 
has  no  application  In  this  case. 

It  Is  claimed  that,  If  there  was  a  breach 
of  the  warranty.  It  was  walred  by  appel- 
lant. The  evidence  npon  which  appellees 
relied  as  a  waiver  of  the  forfeiture  Is  a  let- 
ter  dated  June  21,  1800,  written  by  Treze- 
vant  &  Cochran,  general  amenta  of  the  in* 
snrance  company,  to  A.  G.  McMahan,  at 
Whitney,  In  response  to  a  letter  by  McMahan 
to  them  asklnff  that  they  send  blanks  for 
Mr.  Miller  to  prepare  proofs  of  loss.  This 
letter  reads  as  follows:  "June  21,  1900.  A. 
G.  McMahan,  Whitney,  Texas—Dear  Sir: 
We  have  your  favor  asking  us  to  send  you 
blank  proof  of  loss^  so  Mr.  L.  B.  Miller  may 
prepare  proof  and  forward  It  to  this  offlce. 
We  regret  that  we  cannot  comply  with  your 
request,  but  the  proofs  of  loss  which  the 
oompaoy  furnishes  us  with  are  to  be  usM 
when  onr  adjuster  arrives  at  a  satisfactory 
settlement  of  the  loss,  and,  out  of  courtesy 
to  the  assured,  makes  op  Us  proof  fonbim, 
^Hten,  again,  If  we  were  to  furnish  Mr.  Mil- 
ler with  a  blank  proof  of  loss.  If  we  got 
Into  a  Utigatlott  with  him  it  might  be  held 
that  we  had  waived  whatever  defease  we 
might  have  under  the  p<dicy,  by  reason  ot 
our  fuml^ing  the  proof  of  loas.  From  jom 
letter,  Mr.  Miller  seems  to  have  an  attor- 
ney, and  we  hare  no  donbt  that  he  can  ob- 
tain a  blank  proof  of  loss  by  making  appU- 
catitm  to  any  flrst-elass  book  store  In  tbe 
atato  of  Texaa.  Very  truly  yours.  Treze- 
Tant  &  Oochran."  In  addition  to  the  letter. 
It  was  shown  that  an  agoit  of  the  defend- 
ant company  examined  the  books  with  Mas- 
terson  shortty  after  tbe  fire.  Masterson  tes- 
tified that  "he  did  not  tell  me  whether  It 
was  necessary  to  get  up  proofs  of  loss  or 
not"  The  trial  court  Instructed  the  Jury 
that:  "If  yon  believe  from  the  evidence  thaC 
the  plalntitb  failed  to  fumlah  the  books,  !»• 
voitories,  and  data  mentioned  In  the  ircm- 
saf e  elanse,  quoted  above;  and  shall  fur- 
ther believe  from  the  evidence  that  after 
the  lamperty  Insured  was  destroyed  by  flre, 
that  the  agents  of  the  defendant  company 
having  the  authority  to  adjust  the  loss  caus- 
ed by  said  fire  Investigated  the  same,  and 
obtained  from  tbe  plalntlffli  all  the  books. 
Inventories,  and  data  whidi  were  In  plaln- 
tlfFs'  possession,  and  which  they  kept,  per^ 
talnlng  to  said  bnslneasi  and  after  examin- 
ing the  same  became  aware  of  the  fact  that 
the  plaintiffs  had  not  kept  and  furnished 
the  Invoitorles.  books,  and  data  required 
by  aald  Iron-safe  clause,  and  that  with 
knowledge  of  aald  failure  the  aald  agento 
of  defendant  failed  and  refused  to  deny  lia- 
bility on  said  polldes,  and  by  acts,  state- 
ments, and  re^sentatlons  induced  plaintiffs 
to  believe  that  liability  would  not  be  denied, 
and  that  plaintiffs  would  be  required  to  fur- 
nish the  written  proofs  of  loss  provided  for 
In  the  policies  of  Insurance  sued  on,  togetb- 


«c  with  the  data  and  maglatrete's  certlllcate 
mentioned  In  said  policies,  and  that  platn- 
tUft,  ralylng  upon  said  acto  and  represoita- 
tions,  were  led  to  believe  that  It  was  nec- 
essary for  tbem  to  prepare  and  furnish  to 
defendant  such  proofs  of  loss;  and  if  you 
further  believe  from  the  evidence  that  the 
idaintiffa.  so  .believing,  expended  time  and 
money  and  went  to  great  trouble  in  ^par- 
ing proofs  of  loss  and  In  obtaining  officers* 
certificates  as  provided  tor  In  tiie  policies 
sued  on;  and  If  you  further  b^eve  from 
the  evidence  that  by  such  acts.  If  any,  lead- 
ing ptolntlffs  to  btiieve  that  UabUity  woold 
not  be  denied  and  that  immfe  of  loss  would 
be  required,  the  defendant  waived  any  non- 
compliance with  tbe  Irm-oafe  danse^— Uien 
you  will  not  find  tor  dtfendant  <m  account 
of  Its  plea  of  failure  to  com^  with  tbe 
Iron-safe  clause,  although  yon  may  b^eve 
that  the  same  was  not  In  foct  comirtled 
with."  The  evldrace  did  not  authorize  tbe 
court  to  submit  to  the  Jury  the  Issue  of 
waiver.  The  examinati<m  ot  the  txKrtcs  of 
the  assured  shortly  after  the  flre  was  not 
hi  Itsdf  a  waiver  of  the  fbrfeltnre.  The 
agent  making  the  examination  did  not  In- 
struct the  assured  to  fumlah  pnxtfs  of  loss. 
The  letter  from  Tresevant  &  Cochran  to  Bfc- 
Uahan  upon  Its  face  shows  that  the  gen- 
eral agents  were  seeing  to  avoid  doing  any- 
thing that  might  be  r^arded  as  a  waiver 
of  any  defense  they  bad  to  tiie  p(dlcy.  The 
letter  rtferred  to  states  that,  If  they  verie 
to  furnish  Mr.  HUIer  with  blank  proofs.  In 
the  event  of  litigation  It  might  be  held  tbe 
company  had  waived  Its  deftfues.  It  was 
to  avoid  this  that  the  Uanka  aal»d  for  were 
not  furnished.  The  language  dearly  conv^- 
ed  to  the  assured  notice  that  the  company 
did  not  Intend  to  mlve  anything.  Tbe 
charge  was  not  authorlaed  by  the  evldoiee, 
and  It  was  error  to  give  the  same.  For  tbe 
same  reason.  It  was  errw  to  give  the  char- 
ges complained  of  In  tiie  tmth  and  twelfth 
assignments.  The  court  did  not  In  ad- 
mitting tiie  testinKHiy  «Hn|dalned  ot  In  the 
second,  third,  and  fourth  assignments,  and 
they  are  overruled.  Under  the  case  as  made, 
the  court  diould  have  given  the  diarge  re- 
quested by  appdiuit  tautmctlng  a  vodlct 
Tor  defendant,  the  refusal  ot  which  Is  made 
the  ground  of  the  seventh  asslgnmoit.  Fw 
the  eiTMs  indicated,  the  Judgment  la  revers- 
ed and  the  cause  remanded. 


GEBHART  v.  GBBHART. 
(CVmrt  of  Civil  Appeals  of  Texas.  Febu  28. 
1901.) 

DIVORGB— WIFB'S  SBPABATS  PROPBRTT-tAL- 
LOWANCB-APPBAI«-QUBSTION8  PRBSBNTED 
— BRIBP3— A.B8IONHBINT  OF  BRRORS— RBVIBW 
— JUDQMBNT—DBSCRIPTim  OP  PROPBHTT— 
DEFINITBNBSS. 

1.  A  husband  purchased  property  with  the 
Inteutlon  of  Testing  the  title  In  nis  wife  as  h«r 
separate  estate,  the  deed  conveying  It  to  her 
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for  her  sole  and  Bcpsrate  use,  and  recittng  that 
the  cash  coQsiderotioD  waa  paid  her  out  ot 
her  separate  estate.  The  deferred  parments 
were  secured  hy  notes  executed  by  bout  hus- 
band and  wife,  and  payments  were  made  on 
than  oat  ot  the  commnnity  estate,  with  the  in- 
tention of  discharging  a  debt  owing  to  the 
wife  by  the  husband  for  money  loaned  before 
their  marriage.  Held,  in  an  action  tor  divorce 
by  the  wife,  that  it  was  i^per  to  award  snch 
property  to  her  as  her  separate  estate. 

2.  Where  a  wife  owned  pn^erty  before  her 
marriaae.  and  had  been  In  peaceable  poeseseion 
under  uie  deed  conveying  it,  and  tiad  paid  all 
taxes  thereon,  for  more  than  five  years  before 
her  husband  parchaaed  an  ontstandine  title  for 
the  purpose  of  bettering  her  title,  paying  for  it 
out  of  commnnity  property,  at  whit^  time  he 
owed  her  more  than  the  amount  paid,  her 
husband  acquired  no  interest  in  the  land  by 
such  payment. 

3.  Where,  in  a  divorce  suit  by  the  wife,  there 
was  no  appeal  from  the  Judgment  granting  the 
^Torce  and  refusing  a  divorce  on  defendant's 
cross  bill,  nor  that  part  awarding  the  custody 
of  their  child  to  plaintltE.  exclusion  of  evidence 
material  only  on  such  issues  will  not  be  re- 
viewed on  appeal  from  tliat  part  of  the  lodg- 
ment awarding  property  to  plaintiff. 

4.  Under  rnle  29  for  courts  of  civil  appeal 
(47  8.  W.  v.),  requiring  assignments  of  error  to 
be  copied  in  the  brief,  each  one  not  so  copied 
to  be  regarded  as  abandoned,  an  asdgnment  of 
error  not  copied  in  the  brief  will  not  he  con- 
sidered on  appeal. 

5.  A  Judgment  In  a  divorce  suit  by  the  wife, 
awarding  the  husband  13  bead  of  Jersey  cattle 
snbjpct  to  a  certain  mortga^,  one  bureau,  one 
washstand,  one  rocking-<mair,  and  the  medical 
works  and  Instruments  and  family  heirlooms 
of  defendant,  is  not  ind^nite  In  not  specifying 
the  goods  and  chattels  awarded  to  him. 

Appeal  from  district  conrt,  DaUas  conntjr; 
J.  J.  Bcbford,  Jadge. 

Suit  for  dlTWce  by  Bettle  Qebhart  against 
J.  0.  0«bhart  From  a  JtklgmeDt  in  favor  of 
plaintiff,  defmdant  appeals.  Affirmed. 

Garden  A  Garden,  E.  G.  Seuter,  and  W.  H. 
Claiic,  for  appellant  O.  N.  Brown  and  K.  R. 
Onlg,  for  appellee. 

BOOKHOUT,  J.  This  la  a  suit  for  divorce 
brought  by  the  appellee  against  the  appel- 
lant In  the  district  court  for  the  Fourteenth 
Judicial  district  of  Texas  upon  aliegations 
of  excesses,  cruel  treatment,  and  outrages 
by  defendant  The  plaintiff  asked  tliat  the 
custody  of  Mai^ret  Myrtle  Oebhart  Infant 
daughter  of  the  parties,  abould  be  awarded 
to  her;  alleged  that  defendant  was  Indebt- 
ed to  her  in  the  sum  ot  $2,500  or  more,  and 
asked  that  said  Indebtedness  should  be  con- 
sidered In  a  division  of  tlie  property;  that  the 
homestead  in  the  city  of  Dallas,  Tex.,  oc- 
cupied by  tbe  portleB,  and  71  acres  of  land 
in  Kaufman  county,  Tex.,  should  be  decreed 
to  ber  as  her  separate  estate:  and  that  all 
the  household  and  kitchen  furniture,  horse, 
carriage,  cows,  etc.,  owned  by  plaintiff  and 
defendant  should  be  decreed  and  given  to 
ber  for  her  sole  and  separate  use  and  bene- 
fit and  that  of  her  daughter,  Margaret  Myr- 
tle. Tbe  defendant  filed  a  cross  bill,  praying 
for  divorce  from  tbe  plaintiff  on  tbe  ground 
of  cruel  treatment  by  her  of  him  of  such  a 
nature  as  to  render  their  living  together  in- 


supportable. The  defendant  prayed  for  tike 
custody  of  his  Infant  daogfater,  Mai^ret 
Myrtle;  allied  that  all  of  the  property  de- 
scribed In  plaintiff's  petition  was  community 
property;  set  out  a  list  of  community  debts 
amounting  to  $8,738.05;  asked  that  the  court 
should  set  apart  pn^rty  out  of  the  com- 
munity estate  sutficlent  to  pay  aald  debts,  to 
which  purpose  It  should  be  applied;  that  the 
remainder  of  the  prc^erty  should  be  equally 
divided  between  plaintiff  and  defendant;  and 
that  the  name  which  plaintiff  bore  before 
she  married  the  defendant  should  be  restored 
to  her.  The  cause  was  tried  without  a  Jury, 
and  Judgmmt  was  rendered  by  the  court 
granting  a  divorce  to  plaintiff;  awarding 
ber  the  custody  of  the  minor  child;  adjudg- 
ing tbe  homestead  In  Dallas,  Tex.,  and  the 
tract  of  71  acres  of  land  In  Kaufman  comity, 
Tex.,  to  be  tbe  separate  estate  of  plaintiff; 
and  awarding  to  ber  all  the  personal  com- 
munity property.  Including  all  houaeh(rid  and 
kitchen  furniture,  books,  horse,  carriage,  wa- 
ter tank,  etc.,  except  13  head  of  Jersey  cat- 
tle, which  were  subject  to  a  mortgage  of 
9000,  one  bureau,  one  washstand,  one  rock- 
ing-chair, and  the  medical  works  and  instru- 
ments and  family  heirlooms  of  defendant 
wblcb  were  decreed  to  him.  Fivm  thla  Judg- 
ment the  defoidant  has  duly  taken  his  ap- 
peal. 

Tbe  court  filed  conclusions  of  fact  the 
first  nine  of  which  are  as  follows:  "(1)  I 
find  that  the  plaintiff,  Bettle  Oebhart  and 
the  defendant  J.  C.  Gebhart  were  married 
In  Kaufman  county,  Texas,  on  the  22d  day 
of  December,  1886.  (2)  1  find  that  plain- 
tiff and  defendant  were  at  the  time  of  tbe 
filing  of  this  suit  actually  bona  fide  Inhabit- 
ants of  this  state,  and  that  they  have  resided 
In  Dallas  county,  Texas,  as  husband  and  wife, 
continuously  from  the  time  of  said  marriage 
to  the  date  of  the  institution  of  this  suit 
(3)  I  find  that,  during  the  time  plaintiff  and 
defendant  lived  together  as  husband  and 
wife,  the  said  defendant  was  guilty  ot  the 
excesses,  cruel  treatment  and  outrages  to- 
wards plaintiff  as  alleged  In  her  first  amended 
original  petition,  and  that  aald  excesses, 
cruel  treatment  and  outrages  are  and  were 
of  such  a  natnre  as  to  render  tbe  further 
living  together  of  plaintiff  and  defendant  aa 
husband  and  vrife  Insupportable  to  plaintiff. 
I  find  that  all  the  material  facts  alleged  in 
plalntlfTs  first  amended  petition  as  cause  for 
divorce  are  true.  (4)  I  find  that  as  the  result 
of  said  marriage  of  plaintiff  and  defendant 
there  Is  one  female  child,  Margaret  Myrtle 
Gebhart  aged  four  years.  <5)  I  find  that 
plaintiff  is  a  proper  and  suitable  person  to 
have  the  care  and  custody  of  said  minor 
(diild,  Margaret  Myrtle,  and  that  defendant 
is  a  wholly  unsuitable  person,  and  that  it 
Is  for  the  beat  interest  of  said  dilld  that  she 
should  be  placed  In  the  custody  of  ber  mother, 
the 'plaintiff  in  this  case.  (6)  I  find  thtft  on 
the  2Stta  day  of  August  tSS&,  Frank  Field 
and  Tbomaa  Scurry,  1^  general  warrmntj 


Digitized  by  Google 


906 


61  80TJTHWBSTEBM  SBPOSTEB. 


{Tel. 


deed,  coBTwd  to  pJalntlff  the  property  on 
Row  aTemw  occupied  hj  plaintiff  as  a  home- 
stead, belnsr  160  b7  130  feet,  and  folly  de- 
scribed In  plaintiff's  flzat  unaided  original 
petition;  that  aald  deed  mdted  the  conald- 
OTitlon.  *Fald  hy  BetUe  GMibart  out  of  her 
separata  fonds,  as  follows:  f2,880  cash  In 
hand,'  and  tha  KcecidloD  of  notes  by  idalU' 
tiff  and  defendant  toi  the  balance  of  tha 
pnndiaBe  money.  92,880;  that  the  said  deed 
omreyed  said  property  to  the  plataitUf.  'Bet- 
tie  Gebhart,  *  *  *  for  her  sole  and  sep- 
arate use'';  that  at  the  time  of  said  oooTey- 
ance,  and  prior  thereto^  Uie  deCoidBnt  was 
Indebted  to  plaintiff  In  the  snm  of  KOOO  or 
man.  I  flqd  that  said  pn^erty  was  deeded 
to  plaintiff  at  the  request  end  under  dlrec- 
tlott  of  the  defoidant.  I  find  that  It  was  the 
Intention  of  defoidant  In  having  the  s^d 
propCTty  conveyed  to  the  sole  and  separate 
use  of  his  wife,  to  pay  discharge,  and 
satisfy  the  amount  of  his  Indebtedness  to  her, 
and  to  make  the  same  her  separate  estate  and 
pn^erty.  L  further  find  that  defendant 
agreed  wlHi  his  wife  to  pay  off  and  dis- 
charge the  deferred  payments  due  on  said 
homestead,  and  tiutt  It  was  his  Intention  to 
rest  the  title  to  said  pn^erty  In  his  wife 
as  ber  sole  ^nd  separate  estate.  I  find  that 
91.600  of  said  purchase  money  Is  still  unpaid. 
(7)  I  find,  with  reference  to  the  71  acres  of 
land  in  Kaufman  county— First  that,  at  and 
prior  to  the  date  of  the  pordmse  at  the  al- 
leged outstanding  title  by  the  defendant  the 
title  In  plaintiff,  as  her  separate  estate,  bad 
already  become  vested  and  complete  In  her 
by  the  statute  of  five  years'  limitation,  by 
reason  of  the  fact  that  the  testimony  shows 
that  she  had  held,  used,  and  occupied  the 
same  In  peaceable  possession,  under  and  by 
virtue  of  a  deed  ctmveylng  the  same,  duly 
recorded,  and  had  paid  all  taxes  thereon  for 
more  than  five  years;  second,  I  further  find, 
from  the  evidence  in  the  case,  that  the  pur- 
chase of  the  ontatandlng  alleged  title  made 
by  defradant  was  made  by  him  tor  the  sole 
and  exclusive  use  and  b^ieflt  of  his  wife, 
the  plaintiff  herein,  and  that  aneb  conveyance 
of  such  outstanding  title  waa  procured  by 
defendant  to  be  made  for  the  purpose  of 
merging  such  outstanding  title  in  the  plain- 
tiff herein  es  her  separate  estate,  and  not 
as  conununity  property.  I  further  Ond  that 
said  71  acres  is  subject  to  a  mortgage  for 
91,060.  (8)  I  find  that  plaintiff  and  defend- 
ant have  personal  community  property  as 
follows:  Household  and  kltcb^  furniture; 
horse  and  carriage;  water  tank;  books;  one 
herd  Jersey  cattle,  consisting  of  about  thir- 
teen bead,  which  of  cattle  Is  subject  to 
a  mortgage  for  about  the  sum  of  9600.  (9) 
I  find  that  all  the  other  personal  prc^rty 
Is  the  serrate  pnqierty  of  plaintiff." 

The  evidence  is  sufficient  to  support  the 
facta  as  found  by  the  trial  court  embraced  In 
the 'above  concluslona. 

There  is  no  assignment  of  error  presented 
In  the  brief  of  tlie  appdtant  chalienghig  the 


correetDeas  of  the  Judgment  decrerii«  a  di- 
vorce In  favor  of  plaintiff.  Nor  Is  there  any 
complaint  made  of  the  court's  refusal  to  de- 
cree a  divorce  In  favw  of  defaidant  apoa 
his  cross  bllL  No  complaint  la  made  to  that 
part  of  the  decree  awarding  the  custody  of 
the  minor  child  to  platntlfl. 

Appellant  contends  (1)  that  the  court  emd 
In  adjudging  the  land  on  Ross  avenue  to 
plaintiff  as  her  separate  property;  U!)  in  ad- 
Judging  the  71  acres  in  Kaufman  county  to 
plaintiff'  as  her  separate  property;  0)  that 
the  court  erred  In  excluding  certain  testtmony 
offered  by  defendant 

The  property  on  Roes  avenue  was  pnrdiased 
by  defendant  for  the  purpose  and  with  the 
Intention  of  vesting  the  title  In  plaintiff  as 
her  separate  estate.  He  caused  the  same  to 
be  conveyed  to  her.  The  deed  recites  tbat 
the  cash  consideration  was  paid  by  her  out 
of  her  separate  estate.  The  deferred  pay- 
ments were  secured  by  notes  executed  by 
both  plaintiff  and  defendant  and  ];>ayments 
were  afterwards  made  on  these  out  of  the 
community  estate.  The  deed  on  Its  face 
placed  the  title  of  the  property  In  Mrs.  Bet- 
tie  Gebhart  for  her  sole  and  separate  use. 
The  status  of  the  title  of  the  property  then 
was  fixed  by  the  deed.  The  fact  that  the  de- 
ferred payments  were  made  out  of  the  com- 
munity fund  would  not  change  the  status 
of  the  title,  especially  when  it  was  the  inten- 
tion In  making  such  payments  to  discharge  a 
debt  owing  to  the  wife  by  the  husband  for 
money  loaned  by  her  to  him  before  their  mar- 
riage. Schuster  v.  Jewelry  Co.,  79  Tex.  179, 
15  S.  W.  2S8;  Aultman,  MUler  &  Co.  v. 
George  (Tex.  Ov.  App.)  34  S.  W.  652;  Cavil 
V.  Walker  (Tex.  Civ.  App.)  26  S.  W.  855.  We 
conclude  that  there  Is  no  error  In  tbat  part 
of  the  Judgment  awarding  the  property  on 
Ross  avenue  to  plaintiff. 

2.  The  71  acres  of  land  In  Kaufman  county 
was  the  property  of  plaintiff  before  her  mar- 
riage to  the  defendant  The  title  had  become 
fully  vested  In  her  under  the  statute  of  lim- 
itations of  five  years.  The  money  depended 
by  the  defendant  In  purdiaslng  the  title  of 
the  Banktn  heirs  was  to  perfect  plaintiff's 
title  to  the  land.  It  Is  not  shown  that  the 
plaintiff's  tide  was  bettered  by  the  convey- 
ance procured  by  him.  The  fact  that  the 
defendant  expended  ^US7  out  of  the  com- 
munity fund  for  the  purpose  of  acquiring  the 
title  of  the  Rankin  heirs  gave  him  no  Interest 
in  the  land.  The  most  that  could  be  claim- 
ed by  appellant  would  be  that  the  community 
had  a  claim  against  the  senate  estate  of  the 
wife  for  the  amount  so  expended.  But  It  ap- 
pears that  defendant  was  lai^y  Indebted 
to  plaintiff  for  money  loaned  him  by  her  prior 
to  their  marriage,  and  It  does  not  appear  tiiat 
the  amount  expended  by  hlm,  even  If  the 
same  would  be  considered  a  charge  against 
her  estate,  Is  more  than  the  amomit  that  he 
owed  her. 

A.  It  Is  contended  that  the  court  med  la 
excluding  certain  tastimooy  offered  bj  de- 
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fendant  As  btfore  stated,  complaint  la  not 
made  in  any  of  the  asBlgnmeotta  of  error  to 
that  part  of  fba  Jiidgment  granting  plalntlfl 
a  dlToree,  and  In  tefnalng  a  dlvoroe  on  de> 
f  endanf  B  cross  blU,  or  to  that  part  awarding 
the  custody  of  the  minor  to  platntlff.  The 
erldence  exdoded.  If  admlialble  for  any  par- 
pose,  only  became  material  on  <lie  Uams 
raised  by  ttie  pleadli^  for  a  divorce,  and 
Qpon  the  qneatUm  as  to  whether  plalotUT 
was  a  proper  person  to  award  the  cnatody  of 
the  minor.  In  the  absence  of  an  assignment 
complaining  of  the  lodgment  In  these  re- 
spects, we  are  not  called  upcm  to  determine 
whether  or  not  the  evidence  was  Improper^ 
exdnded. 

The  first  asBlgnment  of  error  la  not  copied 
in  the  brief,  and  hence  we  are  not  antborlaed 
to  consider  the  same.  Rule  29  for  Courts 
of  ClTll  Appeals.  84  Tei.  701.  47  S.  W.  t.; 
Chappell  T.  Railway  Co.,  75  Tex.  82,  12  S. 
W.  077;  Cooper  t.  Lee,  1  Tex.  OIt.  App.  17, 
21  S.  W.  99& 

The  second  assignment  Is  only  partially  cop- 
led.  In  the  part  copied  comi^alnt  Is  made 
to  that  part  of  the  Judgment  which  awards 
appellant  certain  personal  i^vperty.  In  that 
the  same  la  indefinite  In  not  q;>ectfylng  the 
goods  and  chattels  awarded  to  him.  We 
have  carefully  examined  the  Judgment,  and 
do  not  tiilnk  it  subject  to  this  critldsm. 
Vtalting  DO  roTerslble  error  ta  the  recMd,  the 
Judgment  la  affirmed. 


ROBBRTSON  t.  EIRBT  et  al. 
(Court  of  CItII  Appeals  of  Texas.  March  28, 

■JaoniBNT-4fNDIlKMI  —  OBJOOTIONB— WAIT- 
BR  — PBIOa  P088BB8I0N' PRESUMPTION  OF 
TITLE  —  lUDBUTTAL  —  STIDBKGE  —  8UFFI- 
CIBNCT. 

1.  Rer.  St.  art.  18S2,  ^vldes  that  a  spedal 
verdict  dial!  be  condnslTO  as  between  the  par- 
ties. Btt4  that,  where  no  complaint  was  made 
at  the  trial  or  In  the  motion  for  a  new  trial 
of  a  verdict  ot  the  Jury,  it  was  conclusiye  on 
appeal. 

2.  Where  a  jndfment  recited  that  It  was  en- 
tered on  the  yerdict  of  the  jary  and  the  facts 
found  by  the  court,  and  the  court  made  a  find- 
ing to  the  effect  that  plaiatlCTs  poesesslon  was 
taken  and  maintained  under  a  certain  title, 
the  fact  that  such  finding  was  copied  in  the 
transcript  among  the  concln^ons  of  law  did 
not  preTent  it  from  constitutiiig  a  finding  of 
fact. 

S.  Elndlngs  that  the  man  named  W.  to  whom  ' 
the  land  In  controyersy  was  granted  was  a 
different  person  from  the  W.   under  whom 
plaintifif  claimed  title,  and  that  the  certificate 
K^d  to  plaintifl  by  the  administrate  of  one  W. 
was  never  located  on  the  premises  in  ques- 
tion, and  that  plaintiff's  possession  was  under  . 
each  certificate,  were  snffident  to  overcome  the  . 
premmption  «(  title  aridng  tnm  plalntUTs 
prlur  poesflsslon. 

Brror  from  district  court,  Taylor  county; 
N.  R.  Llndsey,  Judge. 

BJeetment  by  Hattle  O.  Robertson  aguinst 
A,  H.  Ktrl^  and  otbera.  -  Trom  a  Ja^ment 
In  tKTOt  of  deCendanta,  plalntlfl  brlnga  errw. 
Affirmed. 


Felix  R.  Robffitatti  and  L.  W.  CampbcU, 
for  plalntlfl  in  error.  J.  M.  Wagstoff,  Kir- 
by  *  Wtbr,  and  Tbeodon  Mack,  tac  defaMd- 
flnta  la  error. 

8IEPHBNS,  J.  This  wilt  Of  error  la 
proaecnted  from  a  Judgment  dsnylns  Hat- 
Ue  O.  Robertson  reeorery  ot  a  tract  of  land 
situated  In  Jonea  county.  She  aonght  to 
eject  defendants  In  •  error,  w1h>  were  mere 
Intmdera,  by  showing  prlM  poasesslOL  of 
the  land  and  a  ehaln  of  ttfle  frMi  the  pat- 
entee, Henry  B.  WUHamsL  The  case  was 
submitted  to  the  Jury  on  special  Issues,  and, 
as  BO  complaint  wsa  made  In  motion  tor 
new  trial  otherwise  In  laie  court  below  ef 
tbe  verdict,  It  becomes  conclusive  aa  to  the 
facts  found.  Rev.  St  art  1SI2. 

In  response  to  tbe  first  and  second  spe- 
cial lasnes  snbrnltted  tbe  Jury  found  that 
the  Henry  R.  WUliama  to  whom  the  land 
was  granted  waa  not  the  Henry  R.  WHUams 
under  whom  j^lntlff  In  error  idalmed,  thus 
establishing  thtA  she  had  no  title  to  the 
land  sued  for.  There  Is  no  room  for  differ- 
ence of  opinion  as  to  the  meaning  of  this 
verdict  for  upon  the  second  Issue  it  oon- 
talns  an  cxihvbs  finding  that  the  certlfiicate 
sold  by  the  administrator  of  the  estate  oC 
Henry  R.  Wllllama,  deceased,'"-the  sale  un- 
der which  plalntlfl  In  error  claimed,— was 
not  the  certificate  located  (m  the  land  In 
controversy,  which,  according  to  tbe  vec^ 
diet  upon  the  fint  issue,  had  been  granted 
to  a*dlflereat  Henry  R.  Williams.  The 
case,  then,  is  not  one  ot  mere  failure  to  trace 
the  title  back  to  tbe  sovereignty  ot  the  soil, 
but  one  in  which  It  is  estebllsbed  that  the 
plaintiff  In  an  action  of  trespass  to  try  title 
Is  without  title  to  tbe  land  sued  for;  that 
is  to  say,  the  verdict  establishes  conclusive- 
ly (1)  that  the  certificate  laid  on  the  land  in 
controversy  never  belonged  to  the  estate  of 
Henry  R.  M^Uiams,  deceased,  but  was  tbe 
property  of  a  different  Henry  B.  Williams; 
and  (2)  that  It  was  not  the  certificate  »dkA 
by  the  admlalstrator  ot  that  estete.  The 
court  found — of  which  no  complaint  was 
made,  and  which  there  was  evidence  to  sus- 
tain—that  the  prior  possession  relied  on  by 
plalntUf  In  error  was  taken  and  held  under 
the  title  arising  from  the  administrator's 
sale.  We  must  accept  this  finding  also. 
Rev.  St  art.  1331..  Ti-ue,  it  is  found  in  the 
transcript  among  the  conclusions  of  law  filed 
by  his  houOT,  the  trial  Judge;  but  It  Is  in 
reality  a  flndlag  of  fact  and  the  Judgment 
recites  that  It  was  entered  upon  the  "ver- 
dict of  tbe  Jury  and  the  facte  found  by  the 
court" 

The  goestlon  of  law  to  he  determined, 
then,  is,  was  the  presumption  of  title  aris- 
ing from  prior  possession  rebutted  by  the 
facts  above  stated?  The  learned  district 
Jtidge  held  that  it  was,  and  we  are  cM- 
stralned  to  adopt  the  same  vtew.  The  ease 
Is  dlstbigidAable,  we  think,  from  House 
V.  Reavla,  6»  Ote  dSO,  86  8.  W.  1068,  Wat- 
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Uu  T.  Smith  (Tex.  Sup.)  45  S.  W.  560, 
and  that  line  ot  cases,  and  seems  more 
■ikalogous  to  Bates  t.  Bacon.  86<Tra.  848, 
1  S.  W.  2&&  Suits  tD  recover  land  by  show- 
incT  prior  possession  and  title  out  of  the 
state  have  been  treated  by  our  snpreme 
court  as  analogous  to  those  In  which  proof 
of  superior  title  under  a  common  source  Is 
relied  on.  In  Ferguson  t.  RIcketts  (Tex. 
Sup.)  07  S.  W.  19,  which  was  of  the  latt» 
class,  it  was  held  that  recoT«!7  might  be 
defeated  hj  showing  that  the  original  gran- 
tee, who  made  a  deed  to  the  common  source, 
had  made  a  prerious  ctmreyance  to  another, 
as  that  was  held  to  rebut  the  presumption 
of  title  in  the  common  source,  though  it 
was  not  otherwise  or  conclasiTely  shown 
that  the  common  source  had  not  acquired 
this  title.  In  the  course  ot  the  opinion  It 
la  said,  "No  presumption  arises  that  the 
common  source  has  acquired  an  independent 
outstanding  title."  The  case  was  distin- 
guished from  Rice  v.  Ballwa;  Co.,  87  Tex. 
90,  26  S.  W.  1047,  "In  which  the  title  of  the 
common  source  was  not  derived  directly 
from  the  (»1glnal  grantee."  By  analogy  the 
same  distinction  may  be  made  between 
House  V.  BeavlB  and  this  case.  Since  the 
•title  under  which  possession  was  taken  by 
the  grantor  of  plaintiff  in  error  was  fully 
exhibited,  and  was  afflrmatlvely  shown,  as 
found  by  the  Jury,  not  to  be  a  title  to  the 
land  In  controversy,  the  evidence  of  title 
which  possession  unexplained  affords  was  re- 
butted, and  no  presumption  arose  that  "an 
Independent  outstanding  title"  had  been  ac- 
quired. As  was  said  by  Chief  Justice  Qalnes 
in  Watklns  v.  Smith,  supra,  of  the  effect 
of  possession  as  evidence  of  title:  "It  is  not 
a  rule  of  property.  It  is  a  mere  rule  of  evi- 
dence, and  Is  founded  upcm  the  principle 
that,  since  ownership  is  a  usual  concom- 
itant of  possession.  It  is  a  reasonable  ivlma 
facie  inference  that  the  possession  of  proi»- 
erty  Is  the  owner  of  such  property."  Upon 
the  findings  of  fact  found  In  the  record,  the 
Judgment  la  affirmed. 


PHIFBR  et  nx.  T.  BCAN8UR  A  'FBBBBPSS 
IMPI/BMBNT  Ca 

(Onirt  of  CItU  Appeala  of  Texas.  Uardi  23, 
19010 

KBW  TRIAI^NSWliT-DISCOVBRKD  OVIDBNOB 

—  TRIAL  COURT'S  DISCRETION  —  APPBAL  — 
ORIGINAL  EVIDBNCB-AGBNT'S  STATBMBNTS 
—RES  GESTiG— BTIDfilNCB  TO  CONTRADICT 
WITNBSS. 

1.  Where  a  new  trial  was  Bonght  on  account 
ot  newly-dlscoTered  evidence,  the  trial  court's 
refnud  to  grant  same  would  not  be  diatarbed 
unlesB  clearW  wrong,  since  the  trranting  of  a 
new  trial  is  m  the  discretion  of  the  trial  court. 

2.  Where  newly-discovered  evidence  relied  on 
in  a  motion  for  a  new  trial  was  proof  of  atate- 
mentB  of  plaintiff's  agent,  not  shown  to  have 
been  authorised  nor  to  have  been  res  gestae, 
the  refusal  of  a  new  trial  was  not  clearly 
wrong,  since  such  statements  were  Inadmiasi- 
ble  as  <viglnal  evidence^  whldi  alone,  when 


newly  discovered,  would  warrant  die  granting 

of  a  new  trial. 

8.  Where  a  sale  was  pending  for  several 
days,  an  affidavit  by  a  stranger  to  the  tranaae- 
tion  that  oa  the  "occarioa"  thereof  the  agent 
of  one  of  the  parties  made  a  statement  to  nim 
regarding  suot  sale  was  Insnffident  to  show 
that  such  atatement  was  part  of  the  res  gest»'. 

4.  Where  evidence,  newly  discovered  by  de> 
fendant  and  relied  on  in  a  motion  for  a  nv» 
trial,  consisted  of  statements  ot  one  of  his  own 
witnesses  contrary  to  the  letter's  testimony  nn 
the  trial,  the  denial  of  such  motion  was  not  an 
abuse  ot  Judidal  discretion. 

Appeal  from  district  court,  Comanche 
county;  N.  R,  Undsey,  -Judge. 

Action  by  Mansur  &  Tebbetts  Implem^t 
Company  against  Me.  A.  Phlfer  and  wife. 
From  a  Judgment  for  plaintiff  defenduu 
appeaL  Affirmed. 

B.  C  Gaines,  for  appellanta.  Biuaell  Je 
Brightman  and  McGormidc  ft  Bpenc^  Cor 

appellee. 

CONNER,  a  J.   In  a  suit  in  trespass  to  try 

title,  appellee  secured  the  verdict  of  a  jury 
and  Judgment  of  the  court  for  the  title  and 
possession  of  the  south  one-half  of  block  Na 
68,  situated  in  Comanche,  Tex.,  now  claimed 
by  appellants  as  a  homestead.  Prom  such 
Judgment  appellants  have  prosecuted  this  ap- 
peal, on  the  sole  ground  of  alleged  error  by 
the  trial  court  in  overmllng  their  motion  for 
new  trial  predicated  upon  the  newly-discov- 
ered evidence  shown  by  the  affidavits  made 
part  of  the  motion.  AppeUee  claimed  by  vir- 
tue of  a  certain  deed  to  the  premises  fn  con- 
troversy, absolute  in  form,  duly  executed  by 
Mc.  A.  Phlfer  and  his  wife,  Nancy  Phlfer,  on 
the  3d  day  of  June,  1887.  Appellants  alleged 
that  this  deed,  wtille  absolute  on  Its  face, 
was  in  fact  executed  and  delivered  as  a  mort- 
gage or  security  for  a  deferred  payment  of 
$600,  to  be  made  by  said  Mc.  A.  Phlfer  on  a 
certain  thresher  purchased  from  tlie  appellee 
company  through  Its  agent,  me  T.  A.  Smith. 
The  evidence  was  conflicting  on  the  issue 
stated.  That  the  premises  constituted  the 
homestead  of  Mc.  A.  Phlfer  and  wife  seema 
clear,  and  there  Is  evidence  also  tending  to 
show  that  the  real  transaction  was  one  in 
which  said  agent,  Smith,  sold  Mc.  A.  Phifer 
a  steam  thresher  for  $1,250,  for  which  the 
latter's  notes  for  |650  and  said  deed  to  se- 
cure the  remainder  were  accepted.  But  said 
Smith,  whose  deposition  was  read  In  evidence 
by  appellants,  testified  that  the  deed  was  in- 
tended as  a  "straight  sale,"  and.  In  effect, 
that  said  conveyance  had  been  accepted  as 
payment  of  the  $000  therein  named  as  the 
consideration,  and  not  as  security.  The  no- 
tary public  who  took  the  acknowledgment 
of  Mc.  A.  Phlfer  and  wife  also  testified  to  the 
same  effect,  and  that  It  was  so  explained  to, 
and  understood  by,  appellants.  The  newly- 
discovered  evidence  relied  upon  Is  that  shown 
by  the  affidavits  of  C.  P.  St.  Clair  and  H. 
H.  Vaughan  and  C.  M.  Davis.  The  affidavit 
of  the  two  latter  persons  is  to  the  effect  that 
In  June,  1898  (abont  one  year  after  the  ex- 
ecutitm  ot  the  deed  in  question),  la  the  course 


Digitized  by  Google 


Ter.) 


GULF,  a  A  a  F.  BY.  CO.  v.  KNOX 


969 


of  m  convenatioD  wttli  said  Smltb.  be  stated 
tfast  Mc.  A.  Phlfer  bad  never  paid  a  dollar 
on  the  tbresher  In  question,  but  that  he 
(Smith)  "had  a  clncb"  on  blm  for  a  part  of 
It;  "that  be  had  a  Hen  on  his  place;  *  «  • 
that  he  had  fixed  It  so  that  be  considered  It 
safe  by  taking  a  'straight  deed,'  and  then 
giving  Pbifer  a  lease  contract  providing  for 
the  payment  of  rent,  and  agreeing  to  con- 
vey the  place  back  to  Phlfer  on  payment  of 
the  bum  the  ^ame  stood  for."  0.  P.  St  Glalr 
stated  In  his  affidavit  that  on  the  "occasion" 
of  said  sale  to  Mc.  A.  Pblfer  said  Smith 
made  his  bendquailerB  at  affiant's  business 
bouse,  and  "that  on  said  occa&Ion  •  «  * 
Smith  stated  that  he  was  selling  Mc.  A. 
Phlfer  said  separator  and  engine,  •  *  * 
and  that  he  was  taking  as  security  for  part 
payment  on  said  machinery  a  mortgage  or 
Hen  on  the  residence  In  which  said  Phtfer 
lived,  and,  when  asked  if  ouch  Instrument 
would  uot  be  doubtful  in  its  binding  force, 
he  said  he  thought  Phlfer  had  another  home- 
stead or  another  place,  and  that  he  thought 
the  way  be  was  arranging  It  would  be  vaUd 
and  binding."  St  Clair  further  states  that 
"while  I  cannot  now  remember  the  exact 
date  [of  the  conversation],  I  do  remember 
that  It  was  Ml  the  occasion  on  which  be  made 
a  sale  of  a  separator  and  engine  to  Mc.  A. 
Phlfer,  and  I  do  not  recollect  of  his  being 
here  In  Comanche  at  any  time  soon  after 
that."  The  testimony  further  shows  that  the 
negotiatlona  for  the  sale  of  the  thresher  were 
pending  for  a  number  of  days,  during  which 
Smith  went  to  Dallas  to  consult  with  the 
appellee's  attorneys;  he  (Smith)  having  been 
informed  that  a  mortgage  could  not  be  legal- 
ly taken  on  Mc.  A.  Pblfer's  homestead. 
From  Dallas  he  returned  to  Ck>manche  with 
said  deed  and  a  lease  contract  giving  Phlfer 
the  right  to  repurcbase,  which  instniments, 
after  some  two  or  three  days'  further  nego- 
tiation, were  duly  executed  by  the  respective 
parties. 

While  appellate  tribunals  will  not,  in  a 
proper  case,  hesitate  to  grant  new  trials  on 
account  of  newly-dlscovered  evidence,  yet 
the  discretion  Involved  is  committed,  in  the 
first  Instance,  to  t£e  trial  court  and  the  con- 
clusion reached  by  that  court  will  not  be 
disturbed,  except  when  clearly  wrong.  Rail- 
way Co.  T.  Forsyth,  49  Tex.  178;  MitcbeU 
T.  Bass,  26  Tex.  372;  Railway  Oo.  v.  Sclac- 
ca,  80  Tex.  856.  16  S.  W.  81. 

We  feel  unable  to  say  that  the  trial  court 
was  clearly  wrong  In  refusing  a  new  trial 
In  this  Instance.  As  shown  by  the  record, 
tlie  evidence  of  H.  H.  Vaugban  and  C.  M. 
Davis  is  inadmissible  as  original  evidence, 
and  upon  this  ground  alone  could  the  new 
trial  have  been  granted.  The  evidence  of  0. 
F.  St  Clair  does  not  seem  to  be  clearly  with- 
in the  rule.  To  be  admissible  as  original 
evidence,  the  declaration  of  the  agent  must 
be  shown  to  have  been  authorized  by  the 
principal,  or  to  have  been  made  as  part  of  the 
res  gestn  of  the  act  or  bosineas  committed  to, 


and  performed  by,  such  agent  In  other 
words,  the  declaration  of  the  agent  to  bind 
the  principal,  must  generally,  not  only  re- 
late to  the  business  then  pending,  but  must 
also  be  such  as  fs  made  during  its  continu- 
ance, et  dum  fervet  opus.  See  2  Whart. 
Ev.  $  1177;  Mec-hem,  Ag.  S  715;  Bemhelm 
V.  Cumby,  1  White  &  W.  Civ.  Cas.  Ct.  App. 
§  580.  St  Glair's  statement  does  not  clearly 
show  the  time  of  the  declaration  of  which  he 
speaks.  On  the  "occastoo"  when  the  sale  of 
the  thresher  took  place,  in  the  light  of  the 
evidence,  Is  quite  indefinite.  He  does  not 
certainly  locate  the  time  of  the  conversation 
as  on  the  agent's  first  or  second  visit  He 
states  that  be  does  not  remember  that  the 
agent  was  there  within  a  week  after,  and 
this,  as  weU  as  other  expressions,  perhaps 
Indicates  that  the  conversation  was  on  the 
occasion  of  the  agent's  second  visit  when  the 
sale  of  the  thresher  was  consummated;  but 
If  that  be  admitted,  It  does  not  clearly  appear 
whether  It  was  at  the  time  of,  before,  or  aft- 
er the  final  agreement  or  consummation  of 
the  sale.  The  wife  refused  to  act  for  several 
days,  and  it  Is  by  no  means  clear  that  a 
casual  conversation  fn  this  Interim  with  a 
stranger  tc  the  transaction  would  bind  the 
principal.  Besides,  the  declaration  but  tended 
to  contradict  the  sworn  statement  of  the  agent 
Introduced  by  appellants  themselves.  As  stat- 
ed, there  is  evidence  tending  to  show  that 
the  deed  was  Intended  as  security  only;  but 
there  Is  evidence  to  the  contrary,  and  there 
Is  no  assignment  questioning  the  sufficiency 
of  the  evidence  to  support  the  verdict  and 
Judgment,  and  <»i  the  entire  record  we  there- 
fore feel  unable  to  say  that  the  trial  court 
was  in  error  in  overruling  the  motion  for 
new  trial.  The  judgment  Is  affirmed. 


GULF.  C.  ft  S.  F.  RT.  00.  T.  KNOX  et  nx.i 
(Onrt  of  Civil  Appeals  of  Texas.  March  2, 
1901.) 

DANGBROVS  RAILROAD  BRHMSB— NKOLiaBNCB 
—BOOK  OP  BULBS-WARNINO  TO  BM- 
PLOTfi— ASSUMPTION  OF  RISK. 

1.  The  maintenance  of  a  rallrofld  bridge  hav- 
ing one  overhead  beam  lower  than  the  other 
heamB,  and  so  low  that  It  may  strike  employes 
Btanding  on  topa  of  cars  passing  throuKh  the 
bridge,  and  which  is  not  protected  by  tell-tales 
or  whiplashes,  is  negligence  on  the  part  of 
the  cnmpany. 

2.  Giving  a  biakeman  a  printed  book  of  roles, 
when  he  is  first  employed,  which  advises  him 
that  it  is  dangerous  to  stand  erect  on  the  top 
of  cars,  and  especially  on  high  cars,  when  pass. 
Ing  under  a  certain  bridge,  and  that  there  are 
no  tell-tales  on  the  bridge,  is  not  sufficient  aa 
a  matter  of  law,  to  show  that  a  brakeman  kill- 
ed by  striking  the  bridge  when  standing  erect 
on  a  high  car  assumed  the  risk  thereof 

Appeal  from  district  court;  Tarrant  coun- 
ty; Irby  DunkUn,  Judge. 

Action  by  J.  E.  Knox  and  wife  against 
the  Gulf,  Oolorado  &  Santa  Fe  Railway 
Company  to  recover  for  the  wrongful  killing 
of  a  loQ  of  plaintiffs  while  in  the  employ 

*  Wilt  of  srror  dnled  by  anpreme  court. 
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of  the  defendant.  From  a  judgment  In  fa- 
vor of  plaintiffs,  defendant  appeals.  Affirm- 
ed. 

West,  Smlfli  ft  Cbapman  and  J.  W.  Ter- 
ry, appellant  Oarlock  &  Gillespie,  fbr 
appellees. 

HUNTER,  J.  This  suit  was  brought  by 
the  father  and  mother  to  recover  from  the 
railroad  company  damqges  oceaaloned  by 
the  death  of  their  minor  son,  AlTln  Kn<KE, 
a  brakeman  In  appellant's  employ,  who  was 
killed  on  December  26,  1889,  by  a  crossbeam 
on  the  north  end  of  appellant's  steel  bridge 
across  the  Trinity  river  at  Pt.  Worth,  while 
walking  back  to  the  rear  end  of  the  train 
on  top  of  a  fnmlture  car.  There  were  a 
verdict  and  a  Judgment  for  the  appellees  of 
$1,000,  apportioned  eqnally  between  the  fa- 
ther and  mothei',  and  from  this  judgment 
the  company  has  appealed. 

The  evidence  was  snfflctent  to  establish 
that  the  son  was  a  minor  abont  20  years 
old.  of  ordinary  Intelligence:  tliat  he  had 
been  In  the  employ  of  the  company  as  call 
boy  at  CSebnme,  and  upon  his  own  applica- 
tion made  to  the  company  on  August  17. 
1800,  stating  that  he  was  over  21  years  old, 
had  been  employed  as  a  brakeman  on  a 
freight  train,  his  mn  being  from  Cleburne, 
Tex.,  to  Purcell,  Ind.  T.;  that  he  had  made 
7  or  8  round  trips  over  the  portioti  of  the 
road  named,  thus  having  passed  through 
and  over  the  bridge  on  which  be  was  kill- 
ed some  14  or  15  times;  that  In  the  print- 
ed application  for  the  position  of  brake- 
man  he  was  made  to  sign  a  statement  that 
he  understood  that  every  employe  of  said 
company  whose  dnties  were  in  any  way  pre- 
scribed by  the  rules  must  always  have  a 
copy  of  the  rules  at  hand  when  on  duty, 
mupt  be  conversant  with  every  rule,  must 
render  all  assiatance  in  his  power  in  carry- 
ing them  out  and  agreed  that  sach  rules, 
Including  any  changes  or  additioni  thereto, 
should  be  a  part  of  his  contract  of  employ- 
ment; that  he  understood  that  at  some 
points  on  the  line  there  were  platforms, 
sheds,  roofs,  water-tank  frames,  telegraph 
poles,  bridges,  and  other  obstructions  which 
may  be  dangerous,  and  that  he  must  Inform 
himself  of  such  obstructions,  and  use  due 
care  to  avoid  Injury  thereby;  that  he  un- 
derstood that  It  Is  dangerous  to  stand  erect 
upon  cars,  and  especially  cars  of  extraordi- 
nary height,  while  passing  over,  through,  or 
under  bridges  or  viaducts,  trolley  wires,  and 
other  overhead  structures,  as  shown  under 
warnings  on  time  cards,  at  which  are  no 
tell-tales  or  other  warnings;  and  tliat  nec- 
essary caution  must  l>e  used  by  all  employes 
to  protect  themselves  from  Injury  from  over- 
head structures  at  said  points  while  riding 
on  top  of  cars;  that  he  was  furnished  with 
a  printed  time  card  and  rules,  which  con- 
tained the  following:  "All  employes  are 
expected  to  protect  themselves  from  person- 
al injnry  by  avoiding  risks.  Those  who 


may  receive  Injuries  on  accooat  of  taking 
riski  will  have  no  claim  opon  the  companr. 
Warnings:  All  employes  are  hotitiy  notified 
that  It  Is  dangerous  to  stand  erect  upon 
cars,  and  especially  cars  of  extraordinary 
height,  where  passing  over,  through,  or  an- 
der  the  following  named  bridges  or  vladacts, 
and  neeeeaary  precaution  most  be  used  by 
all  employte  to  protect  tbems^ves  from  in- 
jury from  overhead  structures  at  said  points 
while  tiding  on  top  of  ears."  Here  follows 
a  Hst  of  bridges,  28  being  on  the  main  line, 
and  In  this  list  is  "bridge  No.  3,217,  between 
mile-post  348  and  849,  name  Trinity  Blver.'  " 
Said  bridge  No.  3,217  Is  the  bridge  when 
Knox  was  killed.  The  defendant  company 
has  no  tell-tales  or  whiplashes,  or  anything 
of  that  sort  In  use  for  the  purpose  of  warn- 
ing employ^^s  of  the  apiHwach  to  tbeae 
bridges.  It  further  appears  from  the  evi- 
dence that  all  the  cro8sl>eams  of  the  bridge 
In  question  were  20  feet  and  6  Inches  above 
the  rails,  except  this  one  at  the  north  end 
of  the  bridge,  which  was  12  Inches  Iowa" 
than  the  others.  It  doee  not  appear  that 
Alvln  Knox  had  ever  been  informed  of  this 
fact.  At  the  time  he  was  killed  be  was 
walking  erect  on  a  furniture  car  back  to 
his  position  on  the  caboose  (said  car  was 
about  3  feet  higher  than  an  ordinary  car), 
when  the  back  of  his  bead  struck  the  said 
low  l>eam,  and  his  skull  was  crashed,  from 
which  Injury  he  died  about  12  hours  later. 
The  said  beam  at  the  north  end  <^  the  bridge 
being  a  foot  lower  than  the  others,  and  only 
19  feet  and  6  inches  above  the  rails,  made 
the  bridge  a  dangerous  Btructore  for  brake- 
men  to  pass  through,  standing  or  walking 
on  the  tops  of  cars,— especially  tall  cars,— 
and  one  calculated  to  deceive  them,  and 
thus  cause  them  to  receive  unexpected  ta- 
jnries.  And  for  this  reason  the  bridge  serais 
to  have  been  negligently  constructed,  and 
constituted  a  dangerous  menace  to  life,  and 
a  trap  In  which  appellant's  brakemen  are 
liable  at  all  times  to  lose  their  lives  in  pass- 
ing through  It,  especially  as  no  tell-tales 
or  whiplashes  have  been  erected  to  warn 
them  of  their  near  approach  to  the  bridge. 

There  are  but  two  assignments  of  error, 
both  complaining  of  the  court's  action  In 
refusing  to  give  special  charges  asked.  One 
of  the  charges  was  a  peremptory  one  to 
And  for  the  defendant  The  oUier  vras  as 
follows:  "If  you  believe  from  the  evldMce 
Iq  this  case  that  Alvin  Knox,  son  of  plain- 
tiffs, on  the  ITth  day  of  August  1899,  made 
a  written  or  printed,  or  partly  written  and 
partly  printed,  application  to  the  defendant 
for  employmMit  by  It  as  a  brakeman  on  Its 
railroad,  and  that  said  application  was  sign- 
ed and  executed  by  him;  and  If  you  further 
believe  from  the  evidence  that  there  la  on 
said  application  a  written  or  printed  state- 
ment signed  by  Hie  said  Alvln  Knox,  by 
the  name  of  A.  Knox,  In  which  statement 
the  said  Alvin  Knox  acknowledged  the  re- 
ceipt of  a  ct^y  of  the  cnrreat  thne  tatrie 
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and  book  of  rales  and  relations  for  the 
information  and  gwveniment  of  employes  of 
defendant,  and  that  he,  the  said  A.lvtD  Knox, 
carefollr  read  and  understood  the  same; 
and  If  70U  further  believe  from  the  evidence 
that  rule  159  In  said  current  time  table  and 
book  of  rules  and  regulations  states  that  all 
employes  are  notified  that  It  Is  dangerous 
to  stand  erect  upon  cars  of  defendant,  and 
especially  cars  ot  extraordinary  height, 
while  peuning  over  or  under  certain  bridges 
■and  Tiadncta  named  In  said  rule,  and  that 
the  bridge  of  defendant  orer  Trinity  rirer, 
where  Alvln  Enox  was  killed,  is  mentioned 
In  said  rule;  and  if  you  further  beMeve  that 
«aid  mle  requires  all  employes  of  defendant 
to  use  aU  necessary  precautions  to  protect 
themaelres  from  Injnry  from  overhead 
fitractores  at  said  points  named  lo  said  rule, 
while  riding  on  the  tap  of  cars  of  defend- 
ant; and  if  you  further  believe  from  tbe 
evidence  that  Alvln  Knox,  while  passing 
over  the  said  Trinity  River  Bridge  on  tbe 
top  of  a  car  of  defendant  of  either  ordinary 
or  extraMdlnary  height,  stood  or  walked 
erect;  and  If  70a  believe  that  said  Alvln 
Knox  was  then  and  there  killed  while  so 
passing  sold  Trinity  River  Bridge;  and  If 
yon  further  believe  from  the  evidence  tltat 
the  proximate  cause  of  the  death  of  the 
said  Alvln  Knta.  was  the  result  of  his  so 
standing  or  walking  erect  while  so  passing 
over  said  bridge;  and  If  you  further  believe 
from  the  evldaice  that  the  bridge  over  the 
said  Trinity  river  was  constructed  and  being 
used  by  the  defendant  when  the  said  Alvln 
Knox  was  employed  by  It,  and  was  In  the 
same  condition  as  to  height  that  it  was  at 
the  time  the  said  Alvln  Knox  was  killed, 
aud  that  the  risk  or  danger  of  going  over  the 
same  with  tbe  can  of  defendant  had  not 
been  Increased  during  the  time  the  said  Al- 
vln Knox  was  «npIoyed  by  the  defendant,— 
then  yon  are  Instructed  tiiat  the  risk  or  dan- 
ger. If  any,  which  the  said  Alvln  Knox  in- 
curred when  he  was  killed  was  assumed  by 
him,  and  he  cannot  recover  In  thla  case,  and 
yon  will  find  for  the  defendant,  and  so  say 
by  your  verdict"  Couns^'a  third  proposl- 
tton  nnder  this  requested  charge  raises  the 
only  important  question  In  the  case,  and  that 
proposition  is  as  follows:  "Having  been  ad- 
vised m  wilting  that  It  was  dangerous  to 
stand  under  the  bridge  in  question  on  any 
cars,  and  especially  on  cars  of  nnnsnal 
height,  and  having  been  also  advised  that 
there  were  no  tell-tales  or  other  warnings 
at  said  bridge,  Alvln  Knox,  by  accepting 
and  c^ntlnnlng  In  the  employment  as  a 
brakeman,  as  a  matter  of  law  assumed  tbe 
risk  of  Injury  from  snch  bridge,  and,  as  a 
matter  of  law.  was  guilty  of  contributory 
negligence."  Judge  Redfleld,  of  the  supreme 
court  of  Vermont,  once  said.  In  an  opinion 
delivered  by  him,  tliat  "a  great  lawyer  is 
master  of  bis  case,  and  presents  in  an  appel- 
late court  bot  few  points,  and  those  only 
upon  which  bis  oaiB  tBrns."  The  abto  ooun- 


sel  of  appellant  In  this  case  show  tiiemsatTM 
to  be  great  lawyers,  according  to  Judge 
Kedfleld's  rale;  for  they  present  only,  1m 
effect,  but  one  assignment  of  error,  and  raise 
substantially  but  one  point,  and  that  is  the 
one  upon  which  the  case  turns.  The  propo- 
sition of  appellant  Is  that,  If  Alvln  Knox 
was  advised  by  the  book  of  rules  that  It 
was  dangerous  to  stand  erect  on  the  top 
of  the  cars  while  passing  through  this  brid^, 
be  assumed  the  risk  of  Injury,  and.  If  killed 
by  reason  thereof,  the  parents  could  not  re- 
cover. TbJs  assumes  that  the  delivery  to  a 
'  brakeman,  when  he  is  first  employed  by  the 
company,  of  a  printed  book  of  rules  notify- 
ing him  that  the  bridges  may  be  dangerous 
or  are  dangerous  to  pass  under  standing 
erect,  Is  snffldent  warning  for  the  balance 
of  his  life  to  place  the  risk  on  him  of  In- 
Jury  if  he  should,  under  any  stress  of  cir- 
cumstances, forget  the  warning  and  be  In- 
jured by  the  dangerous  structure.  It  takes 
the  Issue  from  the  Jury  as  to  whether  such 
warning  was  adequate.  Many  railroad  men 
testify  Id  this  case  that  the  best  way  known 
of  preventing  injury  to  brakemen  by  low 
overhanging  bridges  Is  to  erect  "tell-tales" 
or  "whiplashes,"  as  they  call  them,  over- 
head across  the  road  near  the  dangerous 
bridge,  so  that  the  man  standing  or  walking 
on  the  top  of  a  car,  coming  In  contact  wltii 
tbe  suspended  ropes  or  strips  of  leather  or 
wires,  will  be  warned  at  the  very  Instant 
the  danger  becomes  Imminent,  and  can  stoop 
or  sit  down  until  tbe  bridge  Is  passed.  It 
Is  said  to  be  a  cheap  contrivance,  quite  ef- 
fectual, and  in  use  on  many  of  the  best  and 
modem  equipped  railroads.  The  special 
charge  and  the  proposition  Ignore  these  feat- 
ures raised  by  the  evidence  In  this  case, 
and  hence,  for  tbis  reason,  it  was  properly 
refused.  Mr.  Beach,  In  his  work  on  Con- 
tributory Negligence,  speaking  of  these  low 
bridges,  says:  "The  duty  of  freight-train 
men  requires  them,  or  some  of  them,  to  be 
upon  the  top  of  the  cars  much  of  the  time 
the  train  is  in  motion.  They  must  stand 
erect  and  go  rapidly  from  one  car  to  an- 
other in  the  night  as  well  as  In  the  day  time. 
If  the  roof  or  overstructure  of  the  bridge 
Is  so  low  that  It  will  strike  a  brakeman 
staudiug  erect  upon  the  top  of  his  train.  It 
is  essentially  a  murderous  contrivance,  and 
it  Is  not  creditable  to  our  Jurisprudence  that 
such  buildings  are  not  declared  a  nuisance. 
There  la  nothing  In  the  Reports  worse  than 
the  caaea  that  sustain  the  corporations  In 
buUdlDg  and  maintaining  these  mantraps." 
(2d  Ed.)  i  63;  Shear.  &  R.  Neg.  (4th  Ed.) 
i  198  et  seq.;  Railroad  Oo.  v.  Cooley'a  Adm'r 
(Ky.)  40  H.  W.  S40.  In  Oooley's  Ckise,  supra. 
Justice  Paynter,  speaking  for  the  court  of 
appeals  of  Kentucky,  said:  "It  was  a  con- 
stant peril  to  the  lives  of  its  employes  whose 
duties  called  them  on  top  of  trains.  When 
a  brakeman's  life  Is  lost  in  consequence  of 
such  negligence,  the  company  cannot  excuse 
ItaeU  tf  simply  ihowing  that  be  kaaw  be- 
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fore  recelTlBC  tiie  Ininry  tike  bridge  wai  so 
low  that  he  could  not  pan  und»  It  with 
safety  while  standing  on  top  of  the  can. 
Bxigencles  or  other  causes  may  arise  in  the 
dlacharge  of  his  duties  which  maj  cause 
him  to  forget  the  danger  with  which  he  Is 
threatened,  and  thus  cause  his  failure  to 
avoid  Injnry.  *  *  •  If  he  failed  to  meas- 
nre  the  exact  distance  between  the  top  of 
the  car  and  bridge  wltb  his  eye.  or  did  so, 
but  failed,  after  reasonable  effort,  to  get 
his  body  In  exact  poiUtlon  to  avoid  a  coIU- 
ritm  with  the  bridge,  It  seems  to  ns  that  the 
appellant  slKMild  suffer  the  loss,  and  not  the 
Intestate's  estate."  SaUway  C!o.  t.  DnvaU 
(Ky.)  64  8.  W.  741;  Railway  Cb.  t.  Kime 
(Tto.  GlT.  App.)  61  S.  W.  660.  Ending  no 
erxw  In  tiie  ludgmeut.  it  Is  affirmed. 


lOLLBB-arONB  MAOH.  CO.  et  al.  BAL- 

POUR.i 

(Ooort  of  CStQ  Appeals  at  Texas.  Feb.  9, 

1901.) 

PmtCHABB  OF  MACHINBRT— BREACH  OF  WAR- 
RANTT— ROSCISSION-DAHAOBS. 

1.  Where,  in  an  action  for  reBCiMion  of  a 
contract  for  the  purchase  of  machinery,  for 
breach  of  warrant,  the  petition  ciaimed  dam- 
ages for  freight,  drayage,  and  damagea  for 
patting  the  machinery  in  place  In  the  bntld- 
ing,  an  exception  to  the  petition  on  the  gronnd 
that  saeh  items  of  damage  were  remote  and 
specniatlve  was  properly  orermied. 

2.  Plaintiff  purchased  a  machine  under  a 
warranty  that  It  would,  with  proper  manage- 
ment, perform  well,  and,  if  the  pardiaaer  was 
onable  to  make  it  do  so,  he  shoald  aire  notice 
to  the  seller,  and  give  a  reasonable  time  to 
remedy  the  defects,  and,  if  the  fault  was  in 
the  machine  (to  Im  determined  by  the  seller's 
practical  engineer),  another  should  be  substi- 
tuted in  its  place.  The  machine  did  not  oper- 
ate well,  ana  the  seller  was  notified;  its  enri- 
neer  determining  that  the  defects  were  In  the 
fan  and  seed  fine,  which  could  have  been  rem- 
edied at  a  small  expense.  At  the  pnrdiaser's 
request,  on  September  28th  a  new  fan  was 
put  in,  but  no  demand  for  any  other  change 
waa  made.  The  jnry  found  that  after  October 
Ist  the  machinery  performed  tolerably  well. 
Pnrchaiier  on  October  dth  bronght  suit  to  re- 
scind, but  continued  to  operate  the  machinery 
nuttl  October  18th.  It  did  not  appear  that  the 
defendnnt  waa  gnilty  of  fraud.  Held,  that 
plaintiff  was  not  entiued  to  a  resdaaion  of  the 
contract. 

8.  In  a  suit  by  a  purchaser  of  machinery  to 
rescind  a  contract  for  breach  of  warranty, 
where  the  jury  found  the  value  of  the  prop- 
er^ at  the  time  it  was  delivered  to  be  $2,000, 
and  the  court  found  the  value  of  the  same 
property  a  year  later  to  be  (2,500,  there  was 
snch  n  difference  between  the  findings  that  a 
Jadgmont  based  thereon  most  be  set  aride. 

4.  Where.  In  a  suit  for  rescisBion  of  a  con- 
tract for  the  purchase  of  machinery,  for  breach 
of  warranty,  the  rescission  was  refused,  but 
there  was  no  fraud  on  the  part  of  the  seller, 
it  was  error  to  allow  the  cost  of  drayage.  and 
puttioe  the  machinery  In  place,  as  damagea  to 
plaintiff. 

Appeal  from  district  court,  Orayson  county; 
Don  A,  Bliss,  Judge.  , 
Suit  by  lliomas  Balfour  against  the  MIU«r- 


>  Writ  of  error  dlsmfswd  tor  want  ot  Jarlsdlctlon. 


Stone  Machinery  Company  and  otbns.  From 
a  judgment  bi  favor  of  ^atntlff,  d^endants 
appeal.  Reversed. 

Chas.  B.  Croi^w.  BL  F.  Brown,  and 
Capps  ft  Can^.  for  aiqpeUanta.  A.  U  Beaty. 
for  appellee. 

BOOKHOUT,  X  This  suit  was  Instituted 
by  Thomas  Balfimr  against  the  MUter^tone 
Machinery  Company,  William  Capps,  and  G. 
E.  White  for  the  xesdsslMi  of  a  contract,  and 
for  damages  sustained  by  a  breacb  thereof. 
Plaintiff  alleles:  That  on  ttie  16m  day  of 
July.  189T.  plaintiff  and  defendant  MUlec^ 
Stone  Uadihiery  Compuiy  entered  Into  a 
contract  whereby  pifllwtlff  pudiased.  and  de- 
fendant agreed  to  dellvw  to  blm  In  Shez^ 
man,  Toe.,  certain  machinery  <a  gin  outfit) 
by  August  SO,  1897,  and  represented  and  war^ 
ranted  that  the  same  would,  with  proper 
management,  perform  well,  and  that  said 
machinery  was  of  superiw  quality  and  man* 
ufacture,  and  would  ghi  from  40  to  80  bales 
of  cotton  per  day.  and  further  represented 
that  said  madbdnery,  9Stept  the  engine  and 
boiler,  were  manufactured  In  Blrmlni^uun, 
AlL,  and  would  be  shipped  flrom  said  point, 
and  would  be  of  the  Smith  manitfactare. 
The  coBSideratiQn  was  the  payment  of  freight, 
not  over  70  cento  per  100,  and  ^STS,  for 
which  he  executed  and  deltvezed  to  said  de- 
fendant his  prcnnlssory  notes  set  out  la  de- 
foidants  answ«>;  and,  at  the  time  of  the 
execution  and  ddlvery  of  the  notes,  idaintlff 
executed  a  <Aattel  mortgage  on  said  machin- 
ery to  secure  the  payment  thereof.  Plain- 
tiff alleges  that,  with  proper  management 
aald  machinery  failed  to  pofcnm  well  and 
to  do  the  work  as  warranted.  The  i^intiff 
prop^iy  noUfled  defendut  of  tiie  dtfects, 
stating  as  far  as  he  was  able  the  particular 
defects,  and  wherein  It  failed  to  conform  with 
the  warranty,  and  fumished  all  the  aid  and 
asslstanoe  In  his  power  to  remedy  the  de- 
fects; and  defendant  sent  ito  jiraetical  en- 
gineer to  Sherman  several  times,  and  made 
certain  changes  In  the  arrangem^t  of  said 
madiinety.  but  failed  to  make  It  conform  to 
Ito  warranty,  and  wholly  failed  to  take  said 
pn^rty  back  and  substitute  other  madiln- 
ery.  And  he  alleged  ^edftcally  certain  de- 
fecto  In  the  machinery,  and  on  or  about  Oc- 
tober 9^  1867,  he  declined  to  pay  his  llrat  note 
due,  and  tendered  back  the  maeblnei?  and 
filed  suit  That  the  machinery  contracted  to 
be  delivered  was  worth  $4,000,  and  that  de- 
livered not  more  than  91,000.  Aa  special 
damages  the  following  Items  are  alleged: 
Drayage.  846;  cost  of  placing  the  machtneiy 
In  the  building,  arranging  and  fltting  same  up 
according  to  lutmctlons  of  defendant,  8250. 
Plaintiff,  as  cause  of  action  against  Sbnlth 
Sons  Gin  ft  Bfachlnery  Company,  WOllam 
OaniB.  and  G.  B.  Whlto,  alleges  tiiat,  aa  sotm 
as  this  ault  was  filed,  defendant  aaUerAime 
Machinery  Company  transferred  the  note 
first  due  to  said  Smith  Sons  Gin  ft  Machinery 
Company,  fraudulently  and  for  the  purpose 


Digitized  by  Google 


Tex.) 


MILLEB-STONE  MAGH.  CO.  t.  BALFOUR 


973 


of  dcfeatlnff  tbe  jnrlsdlctloii  of  this  conrt; 
that  Q.  E.  Whlto  Is  tniBtee  under  uld  deeds 
of  tniflt,  axid  William  0am  mlMtttiite  tnw- 
tee  and  attorney  for  defendants  Miner-Stone 
Hacblnery  Company  vid  Smith  Sons  Gin  ft 
MachlneiT  Company,  Institated  suit  in  the 
county  court  of  Tarrant  county  «i  said  note 
for  said  Smith  Snu  Gin  ft  Machliwty  Oom^ 
pany,  and  at  same  time  adrertlBed  the  ma- 
chinery for  sale  substitute  trustee  to  pay 
all  tlie  notee,-Hmd  prayed  for  -writ  of  Injunc- 
tion. Defendants  answered  by  demurrer,  ex- 
ceptions, and  general  denial,  special  answer 
sotting  up  the  notes  and  chattel  mortgage, 
and  praying  tor  forecloaure  and  Judgment  on 
the  notes;  also  facts  for  writ  of  sequestra- 
tion; uid  on  2d  day  of  September.  1898, 
sequestered  the  machln«'y  and  took  It  Into 
possession  of  Ulller-Stone  Machinery  Com- 
pany. The  notes  are  eight  In  number,  from 
date  August  4, 1887,  aggregating  bear^ 
Ing  10  per  cent.  Interest  from  August  IB, 
1807,  and  10  per  cost  attorney's  fees  if  placed 
In  tbe  hands  ot  an  attorn^  for  odlectlcm  at 
sued  npon;  and  failure  to  pay  any  one  ma- 
tures alL  DefeiulBnta  also  all^  that  ma- 
chinery was  In  all  particulars  what  it  was 
represented  to  be,  and  defendant  compiled 
with  Its  contract  And  then,  under  the  war^ 
rauty  written  notice  must  be  glren  wherein 
It  falls  to  comply  with  the  warranty,  and  a 
reasonable  time  given  to  remedy  flie  defect. 
Then  the  purchaser  Is  to  raidw  all  necessary 
aid,  and  if  It  cannot  be  made  to  work,  and 
the  fault  Is  In  the  machbmy,  which  fact  la 
tu  be  determined  the  practical  mglneer 
of  defendant,  in  such  case  It  Is  to  be  taken 
back,  and  new  machinery  substituted.  De- 
foidant  dfflited  -Qiat  there  was  any  defect 
fn  the  machinery,  and  charged  that,  If  the 
machinery  did  not  perform  well.  It  was  the 
result  of  bad  management  on  the  part  of 
plalnUir  and  his  employes.  Them  was  Judg- 
ment fbr  plaintiff  tox  $M0.13  and  costs,  and 
the  injunction  against  the  collection  the 
notes  was  perpetuated. 

Condudons  of  Law. 

Aiq^ellants  complain  of  the  action  of  the 
court  in  orerrullng  their  spedal  exception 
to  that  part  of  the  petition  claiming  dam- 
ages for  freight  and  for  drayage,  and  dam- 
ages for  putting  the  nuudilnery  In  place  in  the 
building.  The  objection  made  to  these  items 
of  damage  is  that  tiiey  are  remote  and  specu- 
latlTe.  niere  was  no  error  in  overruling 
tills  exception.  The  petition  sought  a  re- 
scission of  tbe  contract,  and  there  might  have 
been  shown  a  state  of  facts  that  would  have 
antlioilEed  a  recovery  for  these  items. 

The  court  did  not  err  In  overruling  the  ex- 
ception to  the  allegations  In  the  petition  In 
r^ercnce  to  the  notice  given  by  plalntiflf  to 
the  machinery  company.  The  petition  alleg- 
ed that  the  machinery  company  acted  upon 
the  notice  as  givm,  and  sent  a  practical  en- 
gineer to  Sherman  to  make  the  necessary 
changes  in  the  machinery.    The  case  was 


tried  upon  qtedal  Issues.  The  Jury  found, 
smong  other  things,  that  the  plaintiff  was 
nnaUe  to  make  the  machinery  perf  torn  mUX, 
upon  starting  It,  whwenpon  he  notified  de- 
fendant machinery  company  of  this  tact; 
that  defendant  sent  its  engineer,  who  ex- 
amined It  and  determtaied  tiiat  there  were 
defects  In  the  ten  and  seed  flue.  Iliese  d*- 
fecte  could  be  repaired  at  a  cost  of  ^tO  for 
the  seed  flue  and  ¥80  for  the  fan;  that  Oe 
defects  could  have  been  remedied  in  three 
days  at  a  loss  to  plaintiff  of  930;  fliat  en- 
tire pneumatic  suction  and  elevator  system, 
indudbig  tbe  fan,-  could  have  bem  pat  in 
in  about  two  weeks  at  a  cost  of  ¥875.  It 
was  shown  In  evldenee  that  about  tiie  latter 
part  of  September  then  were  changes  made 
In  the  fan  and  other  parts  of  the  tievatw 
system.  The  Jury  found  that  on  October  1, 
1807,  up  to  the  time  tiie  macihlnery  was  shut 
down.  It  perf(wmed  tolerably  welL  The  Jury 
further  found  that  the  macUnar.  bad  It 
come  up  to  the  terms  of  the  contract,  would 
bare  been  wwth  titat  the  machinery 

delivered  was  worth  $2,000;  that  the  drayage 
amounted  to  and  that  the  cost  of  pla- 
cing the  machinery  was  $250.  The  court 
found  tbat  the  value  of  the  machinery  on  Sep- 
tember 2,  1868;  when  sequestrated  by  the 
company,  was  92,000.  The  court  declined  to 
rescind  the  contract  but  gave  Judgment  for 
plaintiff  for  tbe  Terence  between  the  value 
ot  the  machinery  had  it  cwn^ed  with  the 
contract  and  the  value  of  tbe  machinery  de- 
livered, to  wit,  $1,257,  and  to  this  added  the 
cost  of  putting  it  In  place  and  of  drayage. 
making  $1,552,  and  deducted  tills  sum  from 
tbe  contract  price.  $2,8^,  and  on  this  diffeiv 
ence  ($1,323)  allowed  Interest  at  10  per  cent 
per  annum  up  to  September  2, 1898,  and  added 
10  per  cent. 'as  attorney's  fees,  making  $1,612.- 
0(1,  and  deducted  this  amount  from  the  value  of 
the  machinery  at  the  time  It  was.sequestned 
and  converted  by  the  company  as  found  by 
the  court  to  wit  $2,500;  and  for  Mils  dlf- 
fei-ence  ($867.01),  with  interest  there<m  at 
6  per  cent  per  annum,  gave  judgment  for 
plaintiff. 

Appellee  does  not  agree  with  the  theory 
upon  which  the  trial  court  rendered  Judg- 
ment, but  Insists  that  be  Is  entitled  to  have 
tbe  contract  rescinded,  and  a  Judgment  for 
such  damages  as  be  sustained  In  the  way 
of  expenditures  made  on  the  faith  of  tbe 
contract,  and,  if  this  Is  not  so,  then  the 
Judgment  should  be  affirmed.  He  has  cross- 
assigned  error,  In  which  be  presents  tbe 
above  contention,  and  further  Insists  that 
upon  rescission  tiie  court  should  allow  ap- 
pellee  the  amounte  expended  for  freight, 
drayage,  placing  machinery,  and  the  amount 
expended  him  for  the  constructira  of  a 
building  for  the  machinery,  less  the  amount 
the  building  enhanced  the  value  of  the  real- 
ty. Tbe  question  raised  by  the  cross  as- 
signments logically  Is  the  first  In  order  snd 
will  be  first  disposed  of.  Did  the  court  err 
In  refusing  to  resdnd  the  contract?  Th» 
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iMdilnefjr  wm  wld  upon  the  foUowInc  war- 
nnty:  "MUlex-Stoae  MacUuery  Company 
muraut*  that  the  machinery  above  describ- 
ed will,  with  proper  managemeat  p«-torm 
well.  Upon  starting  It,  U  the  purchaser^ 
are  unable  to  make  it  operate,  written  no- 
tice, stating  wherein  It  falis  to  conform 
with  the  warranty.  Is  to  he  given  by  the  pur- 
chasers,  and  a  reasonable  time  allowed  to 
get  It  and  remedy  the  defects,  If  any  exist 
If  they  are  not  aUe  to  make  it  op^te  well 
(the  purchaBer  rendering  necessary  and 
friendly  assistance),  and  the  fault  la  In  the 
machinery  (and  this  Is  to  he  determined  by 
oar  practical  engineer),  It  is  to  be  talien 
back,  and  another  substituted  In  Its  stead. 
But,  if  the  purchasers  fall  to  make  it  per- 
form through  Improper  management  or 
want  of  skill,  the  purchasers  are  to  pay  all 
necessary  expenses  Incurred.  And  the  pur- 
chasers agree  to  have  a  skilled  engineer  to 
run  It"  The  machinery  upon  being  started 
did  not  perform  welL  The  purchaser  noti- 
fied the  machinery  company,  and  the  com- 
pany s^t  Its  engineer  to  remedy  its  defects. 
He  determined  that  the  defects  were  In  the 
fan  and  seed  flue,  which  could  have  been 
remedied  by  the  substitution  of  a  new  fan 
and  seed  flue,  at  an  expense  of  $100.  On 
September  28,  1887,  the  plaintiff  wrote  a 
letter  to  the  machine?  company,  at  Ft. 
Worth,  In  which  he  complained  of  the  fan, 
and  called  upon  the  company  to  put  In  a 
new  fan  at  once.  A  new  fan  was  furnished. 
No  demand  was  made  by  the  plaintiff  on  the 
company  to  substitute  other  machinery  for 
that  on  Iiand.  The  Jury  fo.und  that  on  and 
aft»  October  1st  the  machinery  performed 
tolerably  welL  This  suit  to  rescind  was 
flled  October  9th,  yet  the  plaintiff  continued 
to  operate  the  machinery  until  October  18th. 
It  was  not  shown  that  the  machinery  com- 
pany was  guilty  of  any  fraud  in  the  transac- 
tion. We  eiinclude  that  the  plaintiff,  under 
the  facts  shown,  was  not  entitled  to  a  rescis- 
don  of  the  contract  Sedg.  Meas.  Dam.  (8th 
Ed.)  S  759;  Wright  T.  Davenport,  44  Tex. 
164;  Stark  v.  Alford,  49  Tex.  275. 

Appellant,  by  proper  assignments,  chal- 
lenges the  findings  of  the  court  as  to  the 
value  of  tiie  machinery  when  sequestrated, 
and  the  finding  of  the  jury  as  to  Its  value 
when  delivered,  and  the  correctness  of  the 
Judgment  rendered.  The  court  found  the 
value  of  the  machinery  in  September,  1898, 
to  he  $2,500.  The  Jury  found  Its  value  when 
delivered,  in  1897,  to  he  $2,000.  There  Is  no 
evidence  that  it  had  Increased  in  value  from 
the  time  It  was  closed  down  In  October, 
1S97,  and  the  time  it  was  sequestrated. 
Common  experience,  In  the  absence  of  tes- 
timony, would  lead  us  to  believe  that  ma- 
chinery of  this  character  would  not  increase 
m  value  by  lapse  of  time.  There  is  no  evi- 
dence that  care  was  used  In  the  keeping  of 
the  machinery.  Counsel  for  appellee  ex- 
plains that  It  may  be  that  machinery  of  this 
^aracter  Increased  In  value  between  the 


tlDw  it  was  delivered  and  the  time  it  was 
saqaast^ed.  If  soch  be  the  case,  It  would 
have  been  eaay  to  make  proof  of  that  fact 
It  Is  difficult  to  reconcile  the  finding  of  the 
Jnry  as  to  the  cost  of  remedying  the  defects 
in  the  machinery  and  their  finding  that  the 
difference  in  the  value  of  the  ma^Uneiy  con- 
tracted for  and  that  delivered  was  $1«257. 
We  think  it  dear  that  value  placed  upon 
the  machinery  by  the  Jury  waa  too  low,  or 
that  found  by  tlte  court  was  too  lasse.  In 
either  event  there  la  error  In  the  Judgment 
By  reason  of  the  difference  in  the  value  of 
the  machinery  as  found  by  the  coort  and 
that  found  by  the  Jury,  the  Judgment  against 
the  machinery  company  Is  increased  $500. 

The  next  question  is,  did  the  court  err  in 
allowing  a  recovery  for  drayage  and  pattins 
the  machinery  In  place?  The  genial  rule 
for  the  measure  of  damages  upon  the  breach 
of  a  contract  for  the  sale  of  peraonal  prop- 
erty is  the'dlfferrace  in  value  of  the  machlnr 
ary  contracted  for  and  that  actually  deliv- 
ered. Wright  V.  Davenport  and  Staik  t.  A1- 
furd,  supra;  Sedg.  Meaa  Dam.  <8tta  Ed.)  S 
762i.  Does  the  record  present  a  state  of 
facte  that  would  take  this  case  ovt  of  the 
genaai  rule?  The  rescission  being  refused, 
the  purchaser  is  entitled  to  the  property, 
and  may  recoup  against  the  purchase  price 
his  damages.  The  court  allowed  a  recoTerj 
by  the  purchaser  for  the  difference  between 
the  value  of  the  machinery  contracted  for 
and  the  value  of  the  machlneiy  delivered; 
also  the  cost  of  drayage,  $4f,  and  cost 
of  EHJttlng  the  machinery  In  place;  ¥250l 
The  last  two  Items  must  have  been  incur- 
red by  the  purchaser  in  any  event  Tbey 
were  not  incurred  by  reason  of  any  d^ect 
in  the  machinery.  There  being  no  fraud 
proven,  we  conclude,  under  die  facta  found 
by  the  Jury,  it  was  error  to  allow  plaintiff 
to  recover  for  drayage  and  tor  putting  the 
machinery  In  place.  For  the  errors  Indicat- 
ed, the  Judgment  la  rerened  and  the  cause 
remanded. 


MILLEE  V.  NEWBADER. 

(Coort  of  Qyil  Appeals  of  Texas.  March  30u 

1901.) 

LANDLORD  AND  TENANT— lANDLORO'S  UCN 
—FOR  ECLOSURB-VERDIOT-JUDOMBNT— JUS- 
TICES OP  THB  PE:ACB-JUR1BDICTI0K— AP- 
PBAL-AUBNDUBNT. 

1.  Where  a  claim  for  vrages  waa  incorpo- 
rated in  a  suit  to  foreclose  a  landlord's  lien  for 
rents  on  a  Bnloon,  and  a  verdict  In  gross  was 
returned  for  plaintiff,  without  specifying  how 
much  was  for  the  rent,  a  judgment  on  snch 
verdict  foreclosing  the  laadionfs  Uol  tta  the 
entire  sum  was  erroneoos. 

2.  Where  a  verdict  in  a  landlord's  snlt  for 
rent  failpd  to  show  that  pro[>erty  sought  to  be 
subjected  to  a  landlord's  lies  was  so  situated 
as  to  be  subject  thereto,  a  judgment  subject* 
ing  the  property  to  the  Hen  was  erroneous. 

3.  Where  an  uneoded  petition  was  filed  in  a 
case  appealed  from  a  jnstlee  to  the  coanty 
court,  after  the  appeal,  and  the  amendment 
increased  the  amount  claimed  beyood  the  ap- 
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C>el]ate  jurUdiction  ot  the  eonrt,  such  defect 
was  cared  by  a  sabseqaent  amendment  redu- 
■ing  the  amount  to  a  lum  within  the  Justice*! 
ioTiadletloii. 

Brror  from  Oallahan  county  court;  B.  L. 
Russell,  Judge. 

Actl<Hi  by  J.  C.  NcTvbauer  against  J.  F. 
atflller.  From  a  judgment  In  favor  of  plaln- 
-tiff,  defendant  brln^  error.  Rerersed. 

OtlB  Bowyer,  for  plaintiff  in  emw.  E.  B. 
Solomon  and  nieodore  Mack,  for  defendant 
In  errw. 

STEPHEQiS,  J.  This  suit,  as  originally  lOr 
stituted  In  ttie  justice  cotut,  was  one  to  re- 
cover  raits'for  a  house  used  by  plaintiff  In 
eiTOr  as  a  saloon,  and  to  foreclose  the  land- 
lord'a  Hen  on  hta  cigars  and  bar  fixtures. 
'Whffn  It  was  finally  tried  on  appeal  In  the 
county  conrt.  defendant  In  error  sought  a  re- 
covery not  tnly  for  rents,  but  also  (or  wages 
doe  him  as  bartender  for  plaintiff  in  error, 
vlw  admitted  the  written  contract  declared 
cm  to  pay  rotts,  and  also  the  alleged  agree- 
ment to  pay  wages,  bnt  who  claimed  a  dls* 
count  more  than  suffideot  to  cover  the  claim 
for  both  rwtta  and  wages.  The  merits  of  the 
req>ectiTe  claims  were  submitted  to  a  Jury, 
■who  returned  a  geueral  verdict  In  favor  of 
dtfendant  In  error  for  $42.10.  Upon  this  ver- 
dict the  court  entered  Judgment  foreclosing 
the  landlord's  Hen.  and;  because  this  was 
not  wazranted  by  the  verdict,  gttot  is  as- 
signed,  nptm  the  authority  of  the  foUowlog 
caaea:  Handel  v.  EUlott,  60  Tex.  145,  and 
cases  tliere  cited,  particularly  that  of  Mc- 
Ckmkey  v.  H^dersw,  24  Tex.  212;  Bedford 
V.  CatUe  Co.  <Tei.  Civ.  App.)  35  S.  W.  931, 
and  additional  cases  there  cited.  On  the  oth- 
er hand,  counsel  for  defendant  In  error  rely 
imon  the  following  cases:  Fearce  r.  Bell,  21 
Tex.  eS8;  Day  v.  C^osa,  59  Tex.  eO&:  and 
Morris  V.  HoUand  (Tex.  Uv.  App.)  31  S.  W. 
690.  Bnt  they  are  not  applicable  to  the  facts 
of  this  case,  tor  the  reason  that  the  verdict, 
even  when  read  in  the  Ught  of  the  pleadings 
and  charge,  cannot  be  construed  Into  a  find- 
ing that  any  lien  existed  to  secure  the  sum 
found  to  be  due  from  i^alntlff  in  error  to 
d^endant  in  error.  The  Issues  submitted  to 
tbe  Jury  were  such  that  they  may  have 
found  that  nothing  was  due  for  rents,  and 
may  have  returned  a  verdict  for  what  was 
due  toT  wages  only,  or  they  may  have  found 
that  only  a  part  of  the  $^10  was  due  for 
rents.  In  either  case  tbe  Judgment  foreclos- 
ing tbe  Iandl<»:d'8  lien  for  tbe  fall  amount 
was  inadmissible.  Besides*  tbe  verdict  fails 
to  show— im[>lledly,  even— that  tbe  property 
upon  which  tbe  Hen  was  foreclosed  was  so 
situated  as  to  be  subject  to  tbe  landlord's 
lien  given  by  statoite  or  as  expressed  in  the 
written  oontract. 

As  to  the  aUeged  want  of  Jurisdiction  in 
the  county  court  to  try  the  case,  on  the 
ground  tiiat  by  amendment  of  the  pleadings 
in  the  Justice  court  more  than  $200  was 
claimed,  we  doubt  whether  this  recMd  sua- 


tains  that  contention  eC  phdstUt  In  error, 
since  It  doM  not  eontaln  tbe  tranacilpt  from 
the  Justice  court,  or  othowlse  show,  except 
by  the  wiginal  citation,  and  what  was  filed 
In  that  court  as  a  supidemental  petltlut  In 
reply  to  the  comiterdalm  of  idaintiff  in  w 
ror,  which  were  read  In  evidenee  on  the  trial 
in  the  cqun^  court,  what  issue  was  tried  In 
'  tbe  Justice  court  The  amount  claimed  in  the 
original  citation  was  withdn  the  Jurisdiction 
ot  the  Justice  court  and,  tor  aught  HkKk  ap- 
pears, may  have  been  all  that  was  dslmed 
on  the  trial  there.  If  so,  the  aippeal  gave 
the  county  court  JurisdlctiiHi  to  try  "the  case 
de  novo:  but  If  more  than  ¥200  waa  claimed 
In  the  pleadings,  oral  or  vnrlttai,  upon  which 
the  case  was  tried  in  the  Justice  court.  It  did 
not  and  tbe  suit  should  have  been  dismissed. 
When  the  case  reached  the  county  court  an 
amended  petition  was  filed.  In  which  tibe 
amount  claimed  exceeded  the  a^Hate  Juris- 
dictltm  of  that  court;  bnt  this  was  cured  by  a 
subsequent  amendment  reducing  tbe  amovnt 
claimed  to  $100,  which  seems  to  be  sanc- 
tioned by  the  dedsions  of  our  siunreme  court 
as  within  the  scope  of  amendment  Bvani 
V.  Wills,  18  Tex.  197;  Wood  County  v.  Gate, 
7S  Tex.  219,  12  S.  W.  63fl;  McDann^  v. 
Cherry,  64  Tex.  178.  For  tbe  error  In  fwe- 
cIoBing  Hen  as  Indicated  above,  the  Judg- 
ment Is  reversed  and  the  cause  remanded. 


BUTTBRWORTH  v.  CITY  OF  HENRIET- 
TA.' 

(Oonrt  of  Qvil  Appeals  of  Texas.   March  23, 
1001.) 

HUNICIPAL  CORPORATIONS— WATBRWORKB- 
NEOLIGBNCQ-UABIUT7  FOR  PROP- 

BRTT  DISTROYBD  BT  FIRE, 
A  tauDlcipal  corporation,  owning  and  oper- 
ating a  system  of  waterworks  erected  by  taxa- 
tion and  maintnined  by  tolls  and  rents,  is  not 
liable  to  a  patron  of  tbe  waterworks,  paying 
the  usual  rents,  for  the  value  of  bis  property 
destroyed  by  fire,  through  the  negligent  fail- 
ure of  the  city  to  tamisb  the  water  necessaiy 
to  extinguish  the  fire. 

Appeal  from  district  court.  Clay  conh^;  B. 
H,  Carrlgan,  Judge. 

Action  by  J.  M.  Butterworth  against  the 
city  of  Henrietta.  From  a  Judgment  sus- 
taining a  demurrer  to  tbe  petition,  plaintiff 
appeals.  Affirmed. 

Barrett  &  Barrett  for  aKwllant.  Allen  A 
Wantland,  for  appellee. 

STEPHENS.  J.  .This  appeal  Is  from  a 
Judgment  sustaining  a  demurrer  to  the  peti- 
tion of  appellant,  wherein  he  sought  to  recover 
of  appsUee  damages  in  the  sum  of  about  f5.- 
000,  caused  by  the  burning  of  property  be- 
longing to  him  situated  In  the  town  or  dty  of 
Henrietta.  The  petition  alleged  as  a  ground 
of  Uabllity  that  tbe  city  of  Henrietta  owned 
and  <^erated  a  system  of  waterworks  "pmv 
chased  and  erected  by  means  of  taxation  on 
tbe  property  situated"  therein,  and  maintain' 

*  Writ  of  wror  denied  by  supreme  court. 
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ed  by  "tolls  and  rents'*  charged  the  inhabit- 
ants for  the  use  of  water;  that  this  was  done 
f<H-  the  "city's'  advantage  and  profit";  that 
appellant  "was  a  patron  of  said  waterworks, 
paying  the  usual  and  customary  rates,  and 
wu  a  taxpayer  of  said  city";  and  that  said 
city,  by  reason  of  the  tects  so  alleged,  "as- 
Bumed  the  duty  and  became  bouni}  to  sup- 
Its  public  with  water"  for  the  general 
purposes  for  which  water  was  ased  and  tor 
the  extinguishment  of  fire.  The  petition  fur- 
ttaer  alleged  a  negligent  and  willful  failure  on 
the  part  of  the  city  to  furnish  the  water  neces- 
sary to  extinguish  the  fire  which  destroyed 
his  pn^rty,  and  that  If  this  duty  bad  been 
discharged  the  fire  would  hare  been  extin- 
gulsbed. 

Evidently  the  pleader  undertook  to  make  a 
case  parallel  to  that  of  Lenzen  r.  City  of  New 
BraonfelB  (Tex.  CIt.  App.)  85  S.  W.  340,  de- 
cided by  the  court  of  civil  appeals  for  the 
Third  district,  and  which  Is  mainly  relied  on 
here  to  support  the  contention  that  the  court 
erred  in  sustaining  the  demurrer  to  the  peti- 
tion. The  question  discussed  with  so  much 
learning  and  ability  in  the  opinion  of  Chief 
Justice  Fisher  In  that  case  Is  one  which  has 
time  and  again  been  considered  by  courts  of 
the  highest  authority,  and  we  do  not  feel  In- 
clined, therefore,  to  again  reproduce  what  has 
been  so  often  said  upon  it  We  deem  It  suffl- 
dent  to  state  that  we  understand  the  decl- 
■imu  to  hold,  some  upon  one  ground  and  some 
upon  another,  that  a  municipal  corporation 
undertaking,  by  the  establishment  of  water- 
woite,  or  through  other  means,  to  prevent  the 
destmctlon  by  fire  of  the  property  of  Its  In- 
habitants. Is  not  liable  to  them  for  the  burn- 
ing of  such  property  In  consequence  of  a  fail- 
ure of  such  muDicipallty,  or  any  agency  em- 
ployed by  It,  to  accomplish  that  result.  House 
V.  Waterworks  Co..  88  Tex.  233.  31  S.  W.  184, 
28  L.  R.  A.  532;  Shanewerk  v.  City  of  Ft 
Worth  (Tex.  Civ.  App.)  32  S.  W.  918;  and  au- 
thorities cited  in  these  two  cases.  The  Judg- 
ment Is  Qierefore  affirmed. 


MISSOURI.  K.  ft  T.  RT.  GO.  OP  TUXAB  v. 
HUGGINS. 
(Obort  of  Olvtl  Appeals  of  Texas.  Feb. 

1901.) 

TRIAZf-HISOOMDUCT  OF  COUNSKL. 

1.  Where  Buit  Is  brought  against  a  railroad 
company  for  damages  by  delay  in  the  cairtagfe 
ot  cattle,  and  the  compan;  alleges  that  the 
plaintiff  waived  such  damages  in  the  contract 
of  carriage,  and  the  ertdeQce  Is  conflicting, 
and  the  verdict  is  for  a  larger  sum  than  au- 
thorized by  plaintiff's  testimony,  and  ia  re- 
duced by  toe  trial  court  a  statement  by  coun- 
sel which  has  no  support  in.  the  evidence,  that 
the  corporation  bad  Jnit  such  men  ss  those 
wlio  prepared  the  contract  who  were  employ- 
ed to  rob  citizens,  is  reversible  error. 

2.  Expressions  ot  opinion  by  the  counsel  In 
his  srgumMit  to  the  jury  which  reflect  upon  the 
honesbr  and  f ^r  dealing  of  the  advose  party, 
and  Traich  have  no  support  in  the  evtaence. 
may  constitnte  reversible  errw. 


Appeal  from  Clay  conn^  court;  H.  A. 
Allen,  Judge. 

Action  by  J.  L.  Hugglns  against  the  Hto- 
sourl.  Kansas  ft  Texas  Railway  Company 
of  Texas.  From  a  Judgment  In  faror  oC 
plaintiff,  and  from  an  order  denying  a  mo- 
tion for  new  trial,  defendant  appenla*  Be- 
versed. 

Eldrldge  ft  Gardner,  for  appellant  A.  K. 
Swan,  and  R.  E.  Taylor,  tot  appellea. 

CONNER,  a  J.  AppeUan^B  statemait  at 
the  nature  and  result  of  this  suit  Is  acqol- 
Mced  In  by  appellee,  and  is  as  followa: 
"This  suit  was  brought  by  J.  L.  Hngslns, 
appellee,  against  the  Missouri.  Kansas  ft 
Texas  Railway  Company  of  Texas,  ai^d- 
lant,  for  damages  <m  three  conntK  E*lrat. 
for  (217.15  damages  alleged  to  have  been 
snatained  by  plaintiff  by  shrinkage  In  100 
head  of  cattle  shipped  by  plaintiff  over  de- 
fendant's line  of  railway  on  Ju^  11,  1806w 
from  Hazle,  Texas,  to  East  St  Louis.  Illi- 
nois, by  reaching  destination  too  late  for 
market  of  July  13.  1896;  second,  tor  dam- 
ages to  40  acres  grass  burned;  and,  ttalrd. 
for  steer  killed  near  Hazle,  Texas,  on  pab- 
Uc-road  m>ssing,  of  alleged  value  <a  ^IJSO. 
Defendant  answered,  pleading  not  gnllty. 
and  setting  up  two  contracts  under  which 
cattle  were  shipped,  denying  deli^  in  sblp- 
ment  of  cattle,  and  waiver  of  damages  prior 
to  signing  contract,  and  that  steer  was  kill- 
ed on  public-road  crossing,  and  that  defend- 
ant was  not  guilty  of  negligence  in  killing 
same.  The  case  was  tried  before  a  Jury, 
and  verdict  rendered  for  plaintiff  mt  first 
and  third  counts  for  full  amount  prayed  for. 
and  for  defendant  on  second  count  for  grass 
burned:  Defendant  filed  a  motion  for  new 
trial,  which  was  overmled  by  the  court,  and 
defendant  perieeted  its  appeal  to  the  court 
of  civil  appeals." 

We  deem  it  necessary  to  notice  but  one 
question  presented  on  tbls  appeal.  Counsel 
for  appellee,  in  argument  to  the  Jury,  used 
the  following  language:  "The  railway  com- 
pany had  Just  such  men  as  these  men  who 
prepared  these  contracts  employed  to  rob 
citizens  out  of  their  property."  The  con- 
tracts referred  to  bad  been  read  In  evidrace, 
and  were  in  the  usual  form  of  cattle^hlp- 
plng  contracts.  The  argument  Quoted  was 
excepted  to,  and  we  fhll  to  find  In  the  rec- 
ord a  semblance  of  proof  or  of  argument 
of  opposing  counsel  warranting  ft  Appei- 
lee's  answer  to  tbe  assignment  raising  the 
question  is  that  "the  expression  of  an  at- 
torney as  to  fals  opinion  of  tbe  honesty  and 
fair  dealing  of  his  adversary  Is  not  of  Itself 
reverBlbie  error."  In  the  case  of  FianUfn 
V.  Tieman,  €2  Tex.  97.  our  supreme  conrt 
say:  "In  a  sultaUe  case,  where  It  becomes 
necessary  to  do  It  Improper  and  uncalled- 
for  reflections  on  parties  to  the  suit  by  coun- 
sel, when  not  warranted  by  the  evidence, 
would  be  a  good  ground  for  a  teTeraal  ot 
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th«  judgment  It  la  this,  aa  aa 
many  other  good  reasoofl,  alwara  beat  for 
connBd  to  confine  th^  remarks  to  tbe  caae 
made  \xy  tbe  evidence,"— citing  WllUa  t.  Me- 
Nelll,  6T  Tex.  466.  Tbe  judgment  In  tbe 
case  ot  BerUIft  t.  Jtnea,  74  Tex.  148.  U 
S.  W.  1128,  waa  revaraed,  amtmg  otber 
things,  because  of  ftrgnmoit  somewhat  sim- 
ilar to  tbat  of  wblcb  complabit  la  Here  made, 
reflecting  upon  tbe  honeety  and  good  Caltb 
ot  adverse  parUea.  Tbe  anawer  of  an^lee 
to  tbe  inopoaltion,  ttiwefoie^  la  not  of  nnl- 
Teraal  apj^leattm,  nor.  In  ovr  o^nlon.  la  It 
applicable  to  tlw  dnrnmatancea  of  tbla  caae. 
It  was  more  than  the  expression  of  a  mere 
opinion,  unattended.  Features  calculated  to 
rander  It  baimtnl  bare  exlat  It  la  fair  to 
jffeanme  tbat  coonad  by  tbe  nae  of  tiio  lan- 
guage quoted  Intuided  to  tbwet^  Influence 
tbe  jury.  If  It  did.  It  waa  an  Impiopw  one, 
and  notblng  In  the  record  endudea  the  idea 
tbat  tbe  Jury  wwe  thwlbiy  in  fact  unaffect* 
ed.  Tbe  erldence  of  onneceaaary  d^y  In 
ablpment  waa  sharply  conflicting,  and  tbe 
Terdlct  of  tbe  jury  waa  for  an  amount  of 
damages  on  account  ot  delay  In  ablpment 
greater  by  980  than  tbe  moat  favorable  teo- 
timony  fw  appellee  on  tbla  Isane  juattfled, 
and  greater  In  tbat  amount  tban  tbe  court 
In  fact  adjudged  to  appellee.  The  evidence 
alao  of  app^nf a  liability  for  tiie  value  of 
the  steer  killed  on  the  crossing  was,  to  say 
tbe  least  of  It,  tqr  no  means  ccmclualvew 
TlM  ateer  was  killed  on  a  publlcroad  croaa- 
Ing,  tbe  railroad  btfng  duly  fenced  on  dtb» 
aide  up  to  tbe  creasing.  None  of  appellee^a 
witnesses  saw  It  UUed,  while  tiie  uglneer 
and  fireman  of  tbe  passing  tratai  teadfled 
tbat  after  tbe  steer  waa  aew  upon  the  track 
tb^  ^ildled  tbe  air  brakea,  rang  tbe  bell, 
blew  tbe  wblatle,  and  did  all  they  could  to 
avoid  tbe  collision.  Tbe  fireman  teatlfled 
that  the  ateer  stepped  upon  the  track  when 
tbe  oigine  was  wltbln  about  00  feet  of  tbe 
crossing.  Ko  evldmce  oi  omtrary  tendency 
appears,  except  pwbapa  that  tbe  engineer 
and  fireman  differed  In  the  atatem<akt  aa  to 
tbe  aide  of  the  track  from  whlcb  tbe  ateer 
approadied.  and  the  drcomatanco  ttiat  the 
locua  In  quo  was  In  an  offea  country.  Rail- 
way Co.  V.  Adams  (T«.  Glv.  Ai^.)  68  8.  W. 
1066.  Ko  joadfylng  Toaarai  for  tbe  argument 
baa  been  si^geated  or  occurs  to  us,  and, 
In  tiila  state  of  tbe  evidence  and  verdict, 
we  are  of  oplnifm  that  It  was  probably  pr^ 
ndtdaL  It  was  cwtalnly  In  direct  vitia- 
tion of  rule  89,  requiring  counsd,  In  argu- 
ment on  tbe  facts  addresaed  to  the  jury,  to 
confine  themselves  "strictly  to  tbe  evidence 
and  to  tbe  argument  of  opposing  counsel,'' 
and  was  likewise  contrary  to  frequent  au- 
tiHKltative  admonitions  ot  this  and  other 
^N>ellate  tribunals.  See  Hallway  Oo.  v.  Bur- 
ton {decided  by  this  court  January  12,  1901) 
60  S.  W.  816;  Railway  Oo.  v.  Langston,  19 
Tex.  av.  App.  SS&.  47  S.  W.  1027,  48  S.  W. 
eiO;  Id.,  82  Tex.  709.  00  8.  W.  674,  61  S. 
W.  861.  Botan  v.  MaiHlgen  (Tex.  CUv.  Appu) 
61 8. W.— 82 


60  a.  W.  686;  aad  autboittlea  dtad  te  tta 
aevwal  caaeo  named.  Tbe  judgment  win 
therefore  be  reveraed,  and  tbm  eanae  remand- 
ed for  a  new  trial. 


I^ABOBNT  V.  8T0RBT. 
(Ootirt  of  Civil  Ajveals  o£  Texas.  March  9, 
1801.) 

BROKaRfi-COHUISSION— BnmiNOB-iBanBs 

— INBTRUCnONS. 

A  broker  sued  to  recover  commlMlons  tot 
adling  defendants  real  estate,  and  testified  tbat 
during  defendant's  absence  he  exhibited  tbe 
premisee  to  one  who,  after  defendant's  return, 
parchased  for  S2,700.  Defendant  testified  tbat 
It  was  agreed  tbat  the  broker  was  to  receive  no 
commission  unless  he  sold  for  $8,000  daring  de- 
fendant's absence,  ffeld,  that  it  was  error,  un- 
der the  evidence,  to  charge  that  U  plalutiflF  was 
the  procuring  causa  of  the  sale  he  was  enti- 
tled to  recover. 

Appeal  from  Taylor  county  court;  D.  6. 
Hill,  Judge. 

Suit  by  T.  B.  Storey  against  0.  M.  Largent 
From  a  judgment  In  favor  et  plaintiff,  de- 
fendant appeals.  Beversed. 

J.  M.  Wagataff  and  Theodore  Made,  for  ap- 
pellant B.  A.  Cox.  tot  aivellee. 

OONNBH,  a  J.  Tbla  suit  originated  to 
the  justice  court  prednet  Na  6  of  Ta^or 
county,  Tex.,  was  api^ed  to  tbe  county 
court,  and  on  trial  thore  judgment  waa  ren- 
dered In  favor  of  appellee  for  fl85,  from 
which  judgment  tbla  appeal  la  prosecuted. 

Appellee,  T.  B.  Storey,  claims  ccnnmlsslons 
on  ttM  amount  for  wblcb  appellant,  G.  M.  Lar- 
gent, atdd  bis  bualnees  boose  and  lot  In  Mer- 
kel,  Tex.  Storey  testified:  "The  contract 
was  it  be  iStonj)  aold  said  property  tar 
83,000  or  less,  down  to  12,600,  be  was  to  have 
0'%  commlaslon;  that,  if  tbe  property  brought 
82,000  or  leaa,  be  waa  oily  to  get  2^%  onu- 
mlulm;  that  If  he  got  an  offer  for  less  tban 
$2,600  he  waa  to  submit  the  same  to  Loq^nt; 
tiiat  ttiere  waa  no  specified  time  in  vrtilch  to 
make  tbe  aale."  Appellant  largent,  teatlfled 
that  he  "finally  agreed  with  Storey  if  he  sold 
for  83,000  he  would  pay  him  876  commlsslw; 
tbat  he  never  at  any  ttane  as^eed  or  autbor- 
Ized  Storey  to  aell  the  j^operty  tOr  leaa  tban 
88,000.  and  he  then  made  that  agreemoit 
only  for  the  time  he  waa  at  Boulder.  Ookk, 
and.  If  Storey  did  not  aell  at  tbat  price  before 
iie  returned,  tbat  be  could  faai^Ie  It  no 
longer."  Appellant  was  absent  some  alx 
weeks  at  Boulder,  Colo.,  and  there  waa  evi- 
dence to  the  efFeet  tbat  during  ancb  abaemce 
appellee  endeavored  to  s^  the  property  In 
questltm,  and,  among  otbera,  exhIUted  It  to 
one  J.  C  Oalcutt  who  tsatlfied  be  waa  acting 
f OT  hla  Bon  G.  Oalcutt  the  lattsr  of  wbom. 
without  aubaeqnent  Intervmtion  of  ^nwUee, 
purchased  the  property  from  appellant  for 
the  sum  of  |2,700,  after  appellant's  return 
from  Bouldw.  Among  otiier  tiiinga,  at  a^- 
pelle^a  requeat  tiw  court  tnatmcted  tlw  Jniy: 

Digitized  by  Google 


m 


61  souTuwaii'aBw  bbpobtbb. 


(Tme. 


**If  7M  ted  and  Mlm  Amb  tt»  erldMM 
fa  tblB  «ue  that  tlie  plaintiff,  T.  B.  Standi 
WM  tb«  prociuteg  onm  of  tbe  oC  flw 
^per^  In  controreny,  a«  glvea  rra  lA 
main  charge,  70a  vfll  find  for  tbe  plaintiff, 
ttiongli  70a  fnrtber  beUera  and  flnA  that  tbe 
defenduit  knew  nothing  of  that  fact  until 
after  the  Bale  waa  dosed.  If  70a  find  It  war 
dosed."  We  think  In  so  Instrnctlng  the  jury 
the  conrt  committed  error  as  assigned.  Tbe 
charge  plainly  excludes  Issues  made  bj  the 
evidence.  If  In  fact  tbe  contract  was  that 
appellee  In  no  erent  was  to  rectf  ve  commls- 
Blont  unless  be  mM  for  9SjOOO  belMe  awth 
lantfs  return  from  BooMer.  as  appellBnt  tes- 
tified, thw  the  mere  fact  that  during  appel- 
lant's absoice  ^pdlee  exhibited  tbe 
erty  to  the  persm.  or  the  representative  of 
the  person,  who  afterwards  purchased  the 
property  fw  18.700,  does  not  oititle  him  to 
commissions.  The  record  falls  to  sbow  that 
C.  Oslentb  elttier  In  persm  «  by  re^esenta- 
tive,  made  any  am  tract  with  appdiee  to  take 
the  property  at  any  price,  or  expressed  a 
wflUpgness  to  pnrchase  tiie  innperty  and  pay 
therefor  any  sum  named  as  the  s^Ulng  price. 
Hie  limitations  of  the  contract  for  commls- 
sltnt.  as  todicated  by  appelant  In  bis  testi- 
mony, should  not  have  been  exdoded  from 
the  lory.  For  the  error  In  .the  charge  indi- 
cated, tiie  Judgment  Is  reversed,  and  tbe 
cause  remanded  for  a  new  triaL 


MIBBOtmi.  K.  ft  T.  BT.  CO.  OF  TBXAS  v. 

MILLER.' 

(Osoit  ef  avU  Appeals  of  Texas.    March  8^ 

1901.) 

MASTBR  AMD  8BRTANT— NBOUOEH0I^-BTI- 
DBNCB— lUNTAL  ANQDISH. 

L  A.  freight  donduct(»  was  injured  by  fall- 
tait  from  the  aide  of  a  fretght  car,  cansed  by  a 
reond  ef  the  ladder  xlvliig  way  for  want  of  a 
nut  on  the  bolt  which  held  It;  the  evidence 
tendiu  to  show  that  the  nut  had  slipped  by  rear 
son  of  Oie  threads  of  the  bolt  being  worn  or 
battered  otC.  Plaintiff  did  not  know  of  the  de* 
fict,  and  it  was  too  dark  to  discover  it  at  the 
tfano  be  was  Injured,  The  car  had  been  inspect* 
^on  the  ISUi,  14th,  16th.  and  17th  of  the 
month,  and  the  defect  waa  not  discovered.  A 
nmper  Inipectlon  on  the  18th,  the  day  of  tbe 
injii^,  wonld  have  disclosed  the  defect,  and 
avoided  the  injury.  Btid,  that  the  injury  was 
caused  by  tiie  negligence  of  the  company's  fall- 
'"^red         ****        properly  Inspected  and  re- 

2.  Id  an  action  for  injuries  to  an  employe  00- 
earrins  from  a  failure  to  inspect  the  freight' 
can  of  tbe  employer,  evidence  that  the  employer 
bad  fonneriT  had  two  Inapectm  at  the  place  of 
the  injury,  but  had  none  at  the  time  of  the  ac- 
cident, was  competent  aa  tending  to  prove  the 
want  of  ordinary  care  on  tbe  part  of  the  em- 
ployer to  have  Its  cars  snfflclently  Inspected. 

8.  In  en  action  for  Injuries  reducing  a  healthy, 
rigorous  man  to  a  iriiysical  wreck,  mental  an* 
gulab  being  a  proper  subject  for  damages,  it  is 
proper  for  such  person  to  testify  as  to  nls  men- 
tal suffering  In  contemplating  bis  crippled  con- 
dition and  brooding  over  his  futnre  proaptets. 

Appeal  from  district  conrt,  Denton  county; 
D.  S.  Barrett  Judge. 

*  Writ  ot  error  denied  by  supreme  evait. 


▲etien  by  Gesrge  F.  MOtor  agalnrt  tta  Mto- 
sonil,  Kanaaa  ft  Tons  Ballmy  Onnpany  of 
Tocas.  From  a  inOgniest  for  pIsltHr.  de- 
feadaot  appeals.  Affirmed. 

T.  8.  Miner  and  Head  ft  Dfllocd,  Cor  appel- 
lant Greenlee  &  Bradley,  for  appdlee. 

HUNTBB,  J.  This  suit  was  flled  Janouy 
80,  1900,  to  recover  of  appellant  for  personal 
Injurlea  received  by  i^^Iee  at  Tndteabonk 
TsK..  on  tbe  IStii  day  «f  Deceooiber,  IflBO^ 
while  In  tbe  envloy  of  a^ellant  o  freight 
tiaia  omdnctor,  tgr  rsaaon  at  tbe  dalleetlTC 
eondltloii  of  oBe  of  its  cars,  and  tiw  faunre 
to  properly  Inspect  It  wbeciAy  Ike  ti^  toond 
of  tbe  ladder  on  the  aide  of  a^  ear  gave  way 
for  want  of  a  not  on  the  bAlt  which  held  It 
as  appellee  waa  climbing  aatapat  aaid  mr  at 
night  In  the  performaneo  o(  bis  dnty,  where- 
by be  fdl  to  tbe  gronnd  wltb  hia  back  acroas 
the  rail  of  a  side  trade,  causing  him  sertooa 
and  permanent  Injarles,  aa  It  Is  alleged,  to 
tbe  extent  that  be  Is  wmUle  to  wotk,  hla 
health  destroyed,  partial  pazalyslB  of  Us  hnrar 
limbs  from  the  hips  down,  and  constant  anf- 
terfng  from  mental  angiUsh  and  physlca]  pain. 
Tbe  appellant  answered  by  gcnoil  doilal 
and  special  pleas  of  contrilwtory  nstS^eiicfli, 
and  that  the  defect,  if  any.  waa  patent  and 
obvions,  and  by  the  use  of  ordinary  care  eovdd 
have  beoi  discovered  Iv  appdiee.  and  alao 
that  the  defect  If  any,  was  hrtent  and  ooold 
not  bare  been  dlsoor^ed  Iff  appellant  by  tbe 
use  of  ordinary  care,  and  that  i^iptilee  aa- 
snmed  the  risk  of  injury  from  socfa  eaoae. 
Tbe  Jnry  ftrand  a  verdict  In  favor  of  anidlee 
for  910,000,  and  from  the  Judgment  rendered 
thereon  this  i^ipeal  la  tak^ 

The  evidence  tended  to  prove,  and  waa 
sufficient  to  estaMlsb,  the  material  allegatfoitt 
in  appdlee's  petition.  It  ma  dark  irtien  tbe 
accident  occurred,  and,  though  tiw  evMoiee 
tends  to  estaUlsh  that  tbe  nut  tnm  the  bolt 
which  held  tbe  rotmd  of  tbe  ladder  had  dip- 
ped off  by  reason  of  the  threads  of  the  esme 
being  wmn  or  battered  off,  Ibe  appeDee  dM 
not  know  of  tbe  defect  snd  It  was  too  dark 
to  discover  it  at  tbe  time  he  vnu  btjnred. 
The  ear  had  been  lospected  at  Oalvesbm  on 
the  14th  of  the  Jnonth,  at  Hooston  on  the 
13th  and  lOtb,  at  SmlthTlDe  on  the  ITtb,  and 
the  defect  was  not  discovered.  The  etndnet- 
or,  Graham,  and  hrakemen,  BoUn  and  Mc- 
Donald, brought  the  car  In  their  train  ftom 
Smithvllle  to  mnshoro  on  tiie  17th  and  18th. 
and  fhUed  to  discover  tiie  defect  A  i«eper 
Inspection  of  ttie  laddw  at  Hlllsboro  on  the 
I8th,  or  at  Wbltesboro,  as  we  Infer  from  tiie 
evidence,  would  have  dlscbsed  the  delect  «Dd 
avoided  tbe  Injmy.  We  tiwrefoie  condnde 
that  the  Injury  was  occasioned  by  tiie  negli- 
gence of  tbe  ^ipdlant  In  falUng  to  ban  the 
car  properly  Inspected  and  repaired. 

At  tiie  time  of  his  injury  tiie  ai^nee  waa 
unacquainted  with  aickness  and  anflfertng. 
weighed  20^  pounds,  and  was  earning  floo 
par  Bwntb.  but  la  now  a  physical  wredc,  and 
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a  conatut  miSanr.  both  phyrtnOlj  ud  moi- 

tally. 

The  first  ■Mlgnnwnt  <ii  error  OMimliihii  tt 
tbe  ftdmiaslon  of  evidence  Uut  tbe  appeUent 
bad  {ormerly  had  two  car  Invectws  at 
WhlteBtnro.  but  bad  none  at  the  ttnw  of  the 
acddent  because  the  same  was  ImmatMial 
and  IzreleTant  We  thlnfc  the  oonrt  did  not 
err  In  admlttlnK  It,  as  it  tended  to  proTe  the 
"want  of  ordinary  care  on  the  part  of  aiv>^ 
lant  to  have  Its  caie  and  trains  snffldently 
and  pn^tlj  Inspected;  in  fact  that  It  was 
dereUet  In  taklnK*away  its  inspectors  at  this 
^ace,  when  the  condition  ot  tbin  car  ttsdt 
tended  to  prore  the  neeesstty  for  keying 
ttem  there. 

Tlie  second  asalgiunent  complains  d  the 
court  In  i^armltting  the  idalntlft  to  testify  oo 
the  issue  as  to  mental  angolsh  as  foUows: 
"Ihoe  are  times  whoa  I  am  thlnfclnc  of 
vhat  I  am  now,  and  irliat  I  have  bent  Ite 
pnMveets  are  so  lieavy  for  me  that  I  can  bara> 
ly  bear  the  weight  1  hare  beat  a  rery  ac- 
tlTe  man  in  my  days,  and  when  1  think  of 
what  I  have  been,— a  powwfol  man.--«na 
when  I  think  that  I  hate  tot  to  be  laid  19 
the  balance  of  my  life,  the  load  Is  a  Uttle 
heavy  for  me."  An>eUee*s  evldenee,  and  that 
of  three  or  four  doctors,  describe  his  condi' 
tloo  In  detail,  and  folly  lusdfy  onr  conda- 
aioo  that  Ite  is  now  a  physical  wreck,  and  a 
constant  saffow,  both  physically  and  mental- 
ly. The  obJectlMi  to  this  evidence^  as  stated 
In  appellant'B  brlet  wo  as  foUows:  "De* 
fandant  objected  to  the  qaestloa,  and  to  any 
erldenoe  of  mental  snfferlns  from  eontem- 
plattng  his  crippled  eooditlmi,  and  reqacsted 
the  court  to  restrict  tiie  testimony  to  moitel 
aacnlsh  growing  out  of  the  physlcsl  injury 
to  plsintUf.  and  not  contraiplating  his  crln>Ied 
condithm,  because  such  evtdenee  would  be  im- 
material, irrelerant,  and  too  taaott.**  The 
tliird  astignment  CMaphilned  ttf  the  court's 
refusal  to  give  a  vedal  charge  in  this  lan- 
guage: "If  you  find  in  favor  ot  plaintiff,  yon 
wUl  not  allow  blm  any  amount  as  compensa- 
tim  for  any  mental  anguish  or  suffering  yoa 
may  beUeve  he  bss  suffered  from  tmoding 
over  or  eontomplatbig  bis  maimed  or  Injured 
condition,  and  regretting  the  dlffermce,  If 
any,  between  his  presoit  idtyslcal  cuidltlon 
and  what  it  was  before  be  was  Injured.** 
Only  one  ^<HK>sltl(Hi  Is  submitted  under  these 
two  assignments,  and  that  la:  "Mental  suf- 
fering which  an  injured  person  experiences 
from  brooding  over  and  regretting  bis  crip- 
pled condition  Is  too  remote,  and  not  a  proper 
subject  fbr  damagea  in  cases  of  this  kind." 
We  think  the  court  did  not  err  In  admitting 
the  evidence,  nor  In  refusing  to  give  the  ^e- 
dal  charge  asked.  Since  mental  anguish  or 
suffering  la  a  pn^r  subject  for  damages  In 
cases  where  one  In  good  health  and  strength, 
sound  in  mind  and  members,  by  reason  of  tihe 
wrongful  act  of  another,  is  reduced  to  tlie 
stafee  of  a  ^yslcal  wre^  maimed  and  crip- 
pled tar  life,  broken  in  body  and  spirit;  and, 
since  tts  July  may  resume  mental  anguish 


in  the  absence  of  afllrmatlTe  mUaito  tbersof 
in  cases  wboe  sach  would  be  the  natural  eon- 
ssQuenee  of  such  injury,  we  can  see  no  good 
reason,  since  parties  to  the  salt  mi^  testify, 
why  th^  may  not  r^te  their  mental  angulA 
as  w^  as  their  physical  soffecings.  And  we 
underatsBd  Oat  flils  mental  sofflerlng  may  be, 
in  part  at  least  the  result  of  oomparing  their 
present  wretched,  dependent  condithm  and 
hopeless  future  with  the  btigbt  litppy,  and 
bidependent  Ufis  of  which  tlwy  wwe  deprtred 
by  the  Injury,  as  wdl  as  the  eoatenq^totioa  of 
the  tect  that  they  must  soffor  from  the  effects 
of  sndi  Injuries  during  tlie  balance  of  tSielr 
lives.  The  dlstingiUdied  craned  for  i^pel- 
hmt  have  not  favored  us  with  a  deflidti<»  <ff 
the  kind  of  mental  anguish  for  whlcii.  In  their 
opindon.  damages  may  ba  given  other  tiian  as 
eq^resaed  in  their  reqiDsstad  cbszfe;  but  we 
are  unable  to  see  why  the  mental  mfferings 
of  this  msB  Is  ewtemplatlng  hisdianged  con- 
dltlOQ  from  a  bright  Jappy  Hfft  to  a  Hvii« 
deatt  dionld  not  term  one  of  ti»  natnral  re- 
sults of  snck  an  Injuiy.  and  a  pmnr  snbject 
of  evMoice  and  of  damage*. 

All  ttke  otbv  assigmnoits  of  error  have 
been  caretolly  conddored  by  ns.  and  are  ov^ 
roled,  and  we  Itoem  It  mmeceasary  to  discuss 
tiiem,  as  no  new  qnsstioa  Is  raised  thercAy. 
Finding  no  emr  In  the  Jndgmait  It  Is  af- 
firmed. 


GATES  et  si.  t.  ALSTON'S  HSIRS.  >  ' 
(Oonrt  of  OiTil  AivealB  of  Texas.    March  2, 

1901.) 

TKWPASS  TO  TST  TTTLB-AanON  AOAUfST 
UNKNOWN  HBIBS-BUFFICIBN- 
CT  OP  GOHPLAINT. 
Rev,  St  art  12S6,  ttrovldes  that  when  any 
imp«rty  hag  accrnad  to  Wrs  who  are  noknown, 
a  party  tiaving  a  daim  to  mch  proper^  may 
bring  an  action  against  such  persoos  by  de* 
scribing  them  aa  h^rs  of  their  ancestor,  bat 
does  not  prescribe  the  requlsttes  of  the  petition. 
Article  S2S0  prestfibM  the  tana  at  patitian  fer 
an  setkMi  of  treapaas  to  try  title  liat  doaa  not 
require  tliat  the  title  of  nhuntiff  and  the  claim 
of  defendant  abonld  be  alleged.  Tltie  SO,  c  22, 
being  an  act  for  the  determination  of  the  rights 
o£  unknown  persona  to  property  In  Tezaa,  re- 

Siirea  the  pleadings  In  such  case  to  all^  the 
tie  of  plaintiff  and  the  clslm  of  defendants,  If 
known,  ffeld.  that  a  petition  in  an  actkn  of 
trespass  to  try  titie  to  land  against  oaknown 
heirs  must  allaga  oomplainantr  title  and  tiie 
claim  of  defendants.  If  known. 

Appeal  fn»n  district  court  Hardeman 
county;  O.  A.  Brown,  Judge. 

Treq;>asa  to  try  title  by  Bowena  and  C 
D.  Gates  against  the  unknown  btirs  of  W. 
L.  Alston.  From  a  judgment  In  favor  of  de- 
fendants, plaintiffs  wpaaL  Affirmed. 

B.  B.  Garswdl,  for  appellants.  Bobert 
Cole,  for  appelleee. 

CONNBB,  C  J.  This  suit  was  Instituted 
apprilants  against  tiie  unknown  h^s 
of  W.  L.  Alston  to  try  the  title  and  recover 
poeeeeslon  of  tlie  land  described  In  affgtir 
laais*  petitten.  Ths  pstttloa  did  n«t  ssC  out 

'  Writ  Ol  error  denied  br  suprenw^eoort. 
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the  title  of  ^pellants,  nor  the  claim  ot  a[>- 
pellees,  but  was  In  the  usual  form  of  petJ- 
tiouB  in  trespaBB  to  try  title,  alleging  that 
plaintiffs  were  the  owners  of  the  land  de- 
scribed, and  were  in  possession  thereof,  and 
were  ousted  therefrom  by  ap[>elleea,  whose 
residence  was  alleged  to  be  unknown,  with 
prayer  for  citation.  Judgment  of  restitution, 
and  general  relief.  The  sufficiency  of  this 
petition  was  questioned  by  a  general  de- 
murrer, and  special  exception  presented  by 
counsel  appointed  by  the  court  to  represent 
appellees,  who  were  cited  by  publication. 
Said  demurrers  baring  been  sustained,  and 
app^Lants  haying  declined  to  amend,  judg- 
ment of  dismissal  was  entered,  and  hence 
this  appeal. 

We  have  not  been  favored  with  brief  In 
behalf  of  appellees,  nw  hare  we  been  able 
to  find  where  the  precise  point  in  question 
has  ever  been  decided  in  this  state.  We  are 
of  (pinion,  bower er,  that  the  court  pr<^rly 
held  the  petition  insufficient  Without  ques- 
tion, the  general  rule  is,  and  has  long  been, 
that  our  statutes  regulating  the  remedy  of 
trespass  to  try  title  are  sufficlMitly  compre- 
hensive to  Include  all  cases  wherein  the  title 
or  right  of  possession  to  real  proparty  is  dl> 
rectly  inrolred,  and  that  ordinarily  in  this 
character  of  action  a  petition,  as  in  the  case 
before  us.  in  substantial  compliance  with 
the  form  prescribed  by  the  statute,  Is  suffi- 
cient, and  not  subject  to  the  special  excep- 
tion urged  below,  which  was  that  It  does 
"not  set  forth  the  title  of  plaintiff,  and  does 
not  set  forth  the  claim  of  defendants,  nor 
state  that  the  same  Is  unknown  to  plain- 
tiffs." See  title  106,  c.  1,  Her.  St;  Moody  r. 
H<ricomb,  20  Tex.  718;  Sloan  r.  Thompson 
(Tex.  Cir.  App.)  23  S.  W.  fll5;  Titus  r.  John- 
son. SO  Tex.  238;  and  Hardy  t.  Beaty,  64 
Tex.  064,  10  S.  W.  778.  But  an  act  entitled 
"An  act  to  provide  for  determining  the 
rights  of  nonresidents,  persons  unknown, 
and  transient  persona,  to  property  In  Tex- 
as," was  paased  by  the  legislature  of  Tex- 
as, and  approved  April  27,  1893  (see  Oen. 
Laws  1803,  p.  77),  which  we  think  must  be 
held  to  apply  to  this  case.  In  the  chapter 
regulating  "Process  and  Returns"  Is  to  be 
found  the  law  under  which  It  is  insisted  this 
suit  was  prosecnted.  This  is  article  1236,  Rev. 
St,  in  force  long  iH^or  to  the  act  of  1893. 
It  prorides  that:  "Where  any  property  of 
any  kind  In  this  state  may  hare  been  grant- 
ed or  may  have  accrued  to  the  heirs,  as  such, 
of  any  deceased  person,  any  party  harlng  a 
claim  against  them  relatlre  to  such  prop- 
erty, if  their  names  be  unknown  to  him, 
may  bring  his  action  against  them,  their 
belrs  or  legal  representatires,  describing 
them  as  the  heirs  of  such  ancestor,  naming 
htm;  and  If  the  plaintiff,  hla  agent  or  at- 
torney, shall  at  the  time  of  Instituting  the 
suit  or  any  time  during  its  progress,  make 
oath  that  the  names  of  such  heirs  are  un- 
known to  the  affiant  the  clerk  shall  Issue  a 
dtatloo  for  sach  belrs  addressed  to  the  sher- 


iff or  any  constable  of  the  county  in  which 
the  suit  IB  pending.  Such  citation  shall  con- 
tain a  brief  statement  ot  the  cause  ot  ac- 
tion, and  shall  command  the  sheriff  or  con- 
stable fo  summon  the  defendant  by  making 
publication  ot  the  citation  in  some  news- 
paper of  bis  coonty.  if  there  be  a  newspaper 
published  therein,  but  if  not  then  in  the 
nearest  county  where  a  newspaper  Is  pub- 
lished, once  in  «ich  week  for  eight  nic- 
cessire  weeks  prerious  to  the  return  day  ot 
such  citation."  It  will  he  observed  that  nn- 
der  this  article  of  the  statute  the  requisites 
of  the  petition  are  not  giren,  and  hence  a 
petition  in  the  form  prescribed  by  the  chap- 
ter relating  to  suits  in  trespass  to  try  title 
might  well  be  held  sufficient  The  act  of 
1893,  however,  undertakes  to  regulate  a  par- 
ticular character  of  suit  The  third  section 
of  that  act  prorides  that:  "The  i^eadings  In 
such  case  shall  set  forth  the  title  of  the  com- 
plainant, as  well  as  the  claim  of  the  defend- 
ant if  known."  This  act  was  embodied  in 
the  Revised  Statutes  of  1806  as  chapter  22, 
tit  30,  among  otiiet  general  prorlslona,  and 
carried  ftvward  with  article  1236;  and  these 
several  provisions  must  therefore  be  con- 
strued togetho*.  We  must  so  construe  them 
as  that  both  shall  stand  if  It  can  be  done. 
Oonstrulng  articles  1236,  6200,  and  chwt«- 
^,  tit  30,  Rev.  St.  together,  we  are  of  opin- 
ion that  in  suits  of  this  character  the  peti- 
tion should  set  forth  the  title  of  the  [daintUf 
and  the  claim  of  defendant  if  known.  Ar- 
ticles 1236  and  S250  declare  general  rules, 
while  (^apter  22  undertakes  to  regulate  a 
particular  subject  within  which  this  soft 
faJla  There  Is  no  necessary  conflict  be- 
tween the  provisions  named.  Article  1236 
confers  the  right  ot  suit  but  prescribes  no 
form  of  pleading.  Article  5250  prescribes  a 
form  of  petition  In  trespass  to  try  title,  but 
does  not  Inhibit  the  requisites  prescribed  by 
article  ISOic  of  said  chapt^  22.  Artide 
1504c  merely  gives  a  more  particular  desig- 
nation of  the  requisites  of  the  petition  in 
cases  such  as  this.  We  think  compliance 
with  article  1504c  easy  of  observance,  and 
that  our  construction  of  the  articles  named 
Is  conducive  to  the  preservation  of  the 
rights  of  unknown  heirs.  We  therefore  af- 
Arm  the  Judgment 


TBXAS  ft  P.  RT.  GO.  et  at  T.  STEU.. 
(Court  of  Civil  Appeals  ot  Texas.    Mardi  0, 

1901.) 

JURY— CHALLBNaBS-JtJHiaDICTION. 

1.  Under  Act  1899,  p.  214,  autborixinr  ac- 
tions for  damage  to  freight  transported  over 
two  or  more  routes  against  all  such  routes,  but 
reQUiring  the  damages  recovered  against  more 
than  one  to  be  apportioned,  In  snch  an  action  in 
reality  two  eeparate  causes  are  tried  at  the 
same  time,  each  against  a  different  defendant, 
and  hence  each  defendant  is  entitled  to  three 
peremptory  challenges  in  the  selection  of  the 
jury,  as  provided  by  Rev.  St  art.  3213. 

2.  Where  a  petition  against  two  rallioads  al- 
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legefl  a  peitnerabip  or  Joint  liability,  the  plea  of 
one  of  them,  a  nonresideDt,  to  the  jurisaiction, 
is  properly  overruled,  where  it  fails  to  charge 
fraud  in  the  allegations  aa  to  partnership  of 
joint  liability. 

Appeal  from  Taylor  county  court;  D.  O. 
Hill,  Judge. 

Action  by  Bush  SteU  agaliiBt  the  Texas 
As  Pacific  Bailway  Company  and  the  St. 
LouIh,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Reversed. 

J,  VL  Wagstaff,  tn  an>eUant  Texas  &  F. 
I^.  Co.  Hemr  &  Hairr,  tor  appellant  St 
LovIb,  I.  M.  &  8.  R7.  Go.  Cunningham  & 
Wilson,  for  appellee. 

STBPHBNS,  3.  Appellee  recoTered  a 
Judgment  against  the  T»as  &  Pacific  Ball- 
way  Company  fur  ¥100  and  a  jodguiCTt 
against  the  St  Louto,  Iron  Mountain  & 
SDnthwn  Railway  Company  for  975.  The 
action  was  brought  against  both  companies 
for  damages  to  a  car  load  of  calves  carried 
by  than  tnm  Abilene,  Tex.,  to  Bast  St 
Louis,  IlL  A  separate  verdict  was  brought 
in  agfdnst  each  in  response  to  the  following 
charge,  antborlzed  by  Act  1890,  p.  214:  "You 
are  further  Inatmcted  that  our  law  provides. 
In  substance,  that  when  any  freight  or  other 
property  has  been  transported  over  tvro  or 
more  railroads  opuutlng  any  part  of  their 
roads  in  this  state,  and  having  an  agent  In 
this  state,  or  operated  by  an  assignee,  trus- 
tee, or  receiver  of  any  such  railways,  suits 
for  damages  thereto,  or  other  cause  of  ac- 
tion connected  therewith,  or  arising  out  of 
sncb  transportation,  or  contract  In  relation 
thtteto,  may  be  brought  against  any  one  or 
all  of  meb  railways  In  any  county  in  which 
ettb«r  of  such  railroads  extends  or  Is  opet- 
ated:  provided,  however,  that  if  damages  be 
recovered  against  more  than  one  carrier  not 
partners  In  the  shipment  ra  contract  tbey 
shall  be  apportltmed  between  the  defendants 
by  the  verdict  of  the  Jury."  The  next  para- 
graph of  the  charge  Instmcted  the  Jury,  In 
accordance  with  the  stlpnlations  In  the  con- 
tract of  carriage,  to  limit  the  recovery  against 
each  company  to  the  amount  of  damage 
done  on  Its  own  line.  It  thus  appears  that 
in  reality  two  separate  causes  of  action  were 
tried  at  the  same  time,  each  i^alnst  a  dlffav 
ent  def«idant  It  fUso  appears  that  It  was 
to  the  Interest  of  each  defendant  to  make 
it  a^tear,  as  far  as  possible,  that  the  dam- 
age was  d<me  on  the  line  of  the  other.  Bach 
defendant  claimed,  and  was,  therefore,  en- 
titled to,  three  peremptory  challenges  in  the 
■election  of  the  Jury.  Bev.  St  art  S218. 
Two  defendants  caimot  be  said  In  such  case 
to  be  one  party  within  the  meaning  of  the 
article  Just  cited.  Because  this  statutory 
Tight  was  denied  each  defendant  in  the  trial 
b^v,  the  Judgments  will  be  reversed,  and 
Ills  cause  remanded  for  a  new  trlaL 

The  plea  of  the  St  Lonls,  Iron  Mountain 
A  BoDthein  Railway  Company  to  the  Juris- 


diction of  the  county  court  of  Taylor  county 
was  properly  overruled,  If  for  no  other  rea- 
son, because  It  failed  to  charge  fraud  In  the 
allegations  of  the  petition  as  to  partnership 
or  Joint  liability.  Jurisdiction  In  such  cases 
la  determined  by  the  averments  of  the  pe- 
tition, imlesB  they  be  falsely  made  to  con- 
fer Jurisdiction,  and,  merely  because  they 
may  not  be  proven  or  may  be  disproven  on 
the  trial,  will  not,  as  in  case  of  suit  to  fore- 
close Hen  on  land  and  the  like,  deprive  the 
court  of  Jurisdiction.  Bailway  Co.  v.  Short 
(Tex.  Civ.  App.)  SI  S.  W.  261;  Hoffman  v. 
Association,  2  Tex.  Civ.  App.  688,  22  S.  W. 
155;  Id.,  86  Tex.  400,  22  S.  W.  154.  We  are 
not  to  be  understood,  however,  as  intimating 
that  the  act  of  1800,  given  in  charge  to  the 
jury,  was  not  Intended  to  apply  to  cases  like 
this,  where  one  of  the  connecting  roads  la 
entirely  beyond  the  limits  of  the  state,  but 
has  agents  within  the  state.  Upon  that  ques- 
tion we  eq^ess  no  oidnlon.  Reversed  and 
remanded. 


CLABKB  et  aL  V.  RBBTBS  COUNTT.i 

(Ooort  of  Civil  Appeals  of  Texas.    Mardi  16. 
1001.) 

COUNTIXS-DIBORQANIZATION— ATTACHINa  TO 
OTHBR  COUNTY— SPECIAL  LAW. 
Gen.  Laws  1807,  c.  143,  p.  205,  diaorgonlz- 
ing  a  connty  on  the  ground  or  public  necessity, 
and  attaching  it  to  another  county,  and  provi<l- 
Ing  that  the  latter  county  shall  levy  taxes  on 
the  former,  and  pay  its  debts  from  such  taxes, 
and  authorizing  ue  presentation  of  claims 
against  the  former  to  uie  commiBaionera'  court 
of  the  latter,  is  not  a  special  or  local  lai^  with- 
in the  prohibition  of  Const  arL  8,  H  6&  67, 
since  it  deala  with  the  public  division  ol:  the 
state,  and  its  taxes  and  revenues. 

Appeal  from  district  court  Reeves  coun- 
ty; W.  B.  Smith,  Jn^ 

Action  by  Clarke  ft  Courts  against  Beeves 
county.  From  a  Judgment  In  favor  of  the 
defendant  plalnturs  ai^teal.  Beversed. 

Browning  &  Madden,  for  ai^Uants. 
George  Estes  and  Edwards  ft  Edwards,  for 
appellee^ 

HUNTBR,  3.  Clarke  &  Courts  filed  this 
suit  In  the  district  court  of  Reeves  county,  on 
the  13th  day  of  September,  1806,  against 
said  county,  under  the  provisions  of  the  act 
of  the  25th  legislature  disorganizing  Loving 
coun^,  on  county  warrants  Issued  by  Loving 
county,  aggregating  ¥3,360.55;  also  an  ac- 
count amounting  to  $00.10  against  said  coun- 
ty. The  defendant  answered  by  general 
and  special  demurrers,  raising  the  question 
of  the  constitutioaallty  of  the  act  named,  na 
follows:  "Comes  now  the  defendant  Reeves 
county,  and  says  there  Is  no  power  in  this 
court  to  hear  and  determine  plaintiff's  cause 
of  action,  because  the  defendant  says  this 
suit  Is  Instituted  under  authority  attempted 
to  be  given  In  an  act  of  the  legislature  of 
the  state  of  Texas  entitied  *An  act  to  pro- 
vide for  the  disorganization  of  the  county 


*  Writ  of  WTor  deoi«d  by  ■upremc~-eourt. 
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of  Ltning,  In  tlie  state  of  Texas,  and  to  at- 
tach said  county  of  Loving  to  the  county 
of  BoOTes  for  Judicial  and  other  parj^oses. 
and  to  ^!oTlde  for  ttie  asserament  and  col- 
lectlim  <tf  taxes  In  said  county,  and  ftur  the 
xxayment  of  the  outstanding  Indebtedness  of 
lald  coun^  (Oen.  Laws  1807,  c  148),  under 
which  act  Bald  sutt  Is  Inroni^t;  that  said 
act  ot  the  legislature,  In  so  far  as  It  at- 
tempts to-  authorise  the  presentatlMi  of  said 
dalm  to  the  commlssionen*  court  oC  Reeves 
county,  or  to  grant  said  court  the  power  to 
audit  and  establish  dalms  against  Lorlug 
county,  and  to  asseas  and  collect  taxes  for 
the  payment  ot  said  claims,  and  to  require 
the  ooun^  treasurer,  assessor,  and  coUectw 
ot  Beeves  count;  to  give  new  and  additional 
bMids,  and  to  suspend  tiie  statute  of  limltar 
tlons  In  said  Lorhif  county,  is  nncmstltii- 
tlwal  and  void.  Deteodant  further  shows 
to  tbe  court  that  this  suit  Is  pranaturely 
brouiM  In  flilB:  That  said  orlgtaut  petltton 
filed  herein  falls  to  show  that  ssJd  dalms 
were  presented  to  the  commlastonors'  court 
of  Loving  county,  and  rejected  by  said  court, 
and  there  Is  no  valid  law  authorlxbv  the 
presentation  of  said  dalms  to  tiie  commls- 
tUxaucif  court  of  Beeves  county;  whwefore 
defendant  prays  Judgment"  The  demurv 
rers  were  sustained,  and  the  suit  dismissed, 
and  appellants  bring  the  cause  here  for  revi- 
sion. 

The  most  Important  question  Involved 
here  Is  whether  the  act  of  1887  (Oen.  Laws, 
c  US,  p.  205),  ^sorganlslng  Loving  county 
and  attaching  it  to  Beeves  county  for  Judi- 
cial and  other  purposes  named  In  the  act,  Is 
a  general  or  local  law,  within  the  meaning 
ot  our  constitution.  The  preamble  and  first 
and  second  sectlras  of  the  act  are  as  fel- 
lows: 

"Whereas,  the  county  of  Loving  as  it  now 
exists  Is  In  a  disorganized  condition,  having 
no  county  officials  resident  within  the  limit 
of  said  county,  and  no  taxes  have  been  as- 
sessed and  ccAected  In  said  county  for  the 
years  18B6  and  1898,  and  a-  portion  of  the 
taxes  asBessed  for  the  years  1808  and  IBM 
remain  uncollected:  Therefore. 

"Section  1.  Be  it  emicted  by  the  legislature 
of  the  state  of  Texas:  That  Said  county  of 
Loving  be  and  the  same  is  hereby  disorgan- 
ized, and  said  county  Is  bereby  attached  to 
the  county  of  Reaves  for  Judicial  and  other 
purposes,  until  such  time  as  the  said  (coun- 
ty) shall  resnme  an  organised  state. 

**Bec.  2.  The  county  commissioners*  court 
of  Reevee  county  Bhall  heraafter  levy  a  suffl- 
dent  annual  tax.  general  and  special,  upon 
all  property  subject  to  taxation,  situated  In 
the  county  of  Loving,  to  liquidate  the  In- 
debtedness now  existing  against  said  conn^ 
ty,  whlcih  taxes  shall  be  assessed  and  col- 
lected In  the  manner  now  provided  by  law 
for  tbe  assessment  and  collection  of  taxes 
in  tbo  unoiganlsed  ootmtleB  ot  tills  state: 
provided,  also,  tliat  all  taxes  due  the  state 
of  Texas  and  sodi  as  may  be  levied  for 


connty  purposes  as  herein  ^uvlded,  opoii 
an  pnqperty  situated  to  said  county,  tot  Vte 
present  year,  and  for  all  previous  yean  dur- 
ing which  sitch  taxes  have  not  bem  paid, 
shall  be  assessed  and  collected  by  the  offi- 
cers charged  by  law  with  such  duty,  to  tike 
same  effect  as  though  Loving  county  had  at 
all  times  been  an  (un)organlzed  county  at- 
tached to  tile  said  county  of  Beeves." 

Tbe  act  then  provides  that  the  assessor 
and  collector  of  taxes  and  treaaorer  of 
Reeves  county  shall  aecute  additional  bonds 
to  the  connty  Judge  of  said  county,  in  tbe 
snm  of  95,000  each,  to  secure  the  taxes  col- 
lected  and  held  tsj  them  In  and  for  Loving 
county,  and  directs  what  they  dull  do  wltii , 
such  taxes  when  so  collected  and  recdred: 
provides  that  the  books  and  poMIe  reerards. 
papers,  accounts,  and  property  of  Loving 
county  shall  pass  Into  the  custody  of  the 
officers  of  Reeves  county;  and  that  **tiie 
connty  Judge  shall  publish  notice  to  aB  per- 
sons holding  claims  asalnst  Loving  county 
to  present  them  to  tbe  commissioners'  eoort 
of  Reeves  county  for  approval  or  rejection.'' 

Sections  9,  10, 11,  and  12,  of  said  act  tben 
provide: 

"Sec.  0.  That  all  parties  now  having  any 
dalms  against  or  warrant  or  bond  or  Indebt- 
edness of  Loving  county  ifball  on  or  before 
tiie  first  di^  of  December,  1807,  present  tiw 
dalm  or  indebtedness  to  the  commtsslim- 
ers'  court  of  Reeves  county  for  rejection  or 
approval,  snd  the  commissioner^  court  of 
Reeves  connty  shall  pass  on  all  sndi  dalms, 
warrants,  bonds,  and  mdebtedneas  In  tiie 
same  manner  and  order  as  If  they  were  tbe 
commissioners  of  Loving  connty,  approving 
or  rejecting  the  same  In  an  respect  as  claims 
and  debentures  are  now  required  to  be  pre- 
sented for  approval  or  rejection  to  commis- 
sioners' court' 

"See.  10.  That  whenever  any  dalm  or  In- 
debtedness above  named  shall  have  been 
rejected  by  the  commissioners  of  Reeves 
connty,  tile  owners  thereof  may  have  all  le- 
gal remedies  In  Reeves  county,  as  fully  as 
If  the  claim  or  Indebtedness  were  against 
Reeves  county,  the  Judgment,  mtler  or  de- 
cree, to  be  against  the  assets  of  Lortng  coun- 
ty only,  and  to  be  paid  by  the  proper  funds 
realised  upoai  the  inwperty  of  Loving  county. 

*^Bec.  11.  That  all  existing  Indebtedness  or 
claims  against  Loving  county  whidi  have 
not  been  barred  for  more  than  two  years 
after  this  act  shall  take  effect,  may  be  pre- 
sented to  the  commlsstonen^  court  of  Reev<ea 
county,  on  ot  before  the  first  day  of  Decem- 
ber, 1807,  for  rejection  or  apiKoval,  and  shall 
be  passed  upon  hy  said  commissioners'  court 
In  all  respects  as  if  presented  at  any  time 
not  earlier  than  two  yearn  prior  to  the  time 
of  presentation. 

**8ec.  12.  That  the  commissioners'  coart 
of  Reeves  county,  after  the  aforesaid  dalms 
have  been  filed  with  and  approved  by  them 
as  above  provided,  shall  dasslty  them  as 
provided  by  law,  and  they  diall  levy  ft  aofll- 
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dttmt  siMnl  and  ^cial  tax  ta  bcrelabefw* 
MMii,  Mt  to  exceed  the  limit  ailwwed  by 
law,  Cor  «ack  year,  to  pay  aU  Oe  Indebted- 
oef>  of  eacfe  ctoMM  bo  reclstued  and  ac^ivr- 
ed  by  tben.  Indodlnff  the  expenses  author- 
iwd  by  tUa  act;  and  wbare  legal  bonds  baTe 
been  lawed  to  create  a  alnkjiig  fvndL  koesang 
eaeb  daas  and  tte  fande  beliukglng  t»  It  aep* 
arat*  and  dlatiiict  frvm  erery  other  fnnd, 
and  eat  «t  each  fond  to  pay  the  dainu 
acalnat  sneb  f«nd  eoily.  Wbere  dalnu  filed 
vritb  and  approved  hj  tbe  commlaBloDeE^ 
conrt  of  LwlBg  ooanty  an  also  filed  wltii 
and  iwproFed  by  tbe  eommJaaloaien'  coort  of 
Beerea  ceMity,  tkey  ihall  be  paid  la  tiie  (v 
ter  raglttered  by  and  approved  in  Idvlnv 
taaalf:  piDvided.  tbey  are  filed  on  or  b»- 
fore  December  tbe  let,  16&7;  otberwlee.  tbey 
BbaU  be  luUd  In  tka  ovder  reglsterod  by  and 
appiDTCd      tbB  BMvea  eemty  cMoaalMdeK- 

a%I>  act  -was  paaaed  vnder  tbe  mergeBHy 
danse  of  tbe  conatltatlen,  by  mote  than  a 
two-tblrda  vote  In  ita  faror  In  both  house 
and  amatek  and  became  a  law  May  23,  1897. 
The  enLesrgen<7,  as  stated  In  the  act,  la  aa 
follows:  fact  tiiat  there  can  be  no 

taxes  assessed  or  collected  and  no  court  ei- 
ther criminal  or  cMl  held  la  Loving  county 
under  the  existing  condition  of  affairs,  cre- 
ates an  emargmey  and  an  imperative  piib- 
Ue  necessity"  that  tbe  constitutional  mla 
be  suspended,  etc. 

Hie  appellants'  petition  shows  a  oomsUf 
ance  with  this  act  In  erery  partlcataT.  so 
that.  If  the  act  Is  not  prohibited  by  tbe  con- 
stitution, they  are  entitled  to  recover  Judg- 
ment eetalHlshlng  their  claim  against  Lov- 
ing county,  and  to  a  decree  for  its  payment 
out  of  tbe  taxes  collected  In  said  county,  as 
provided  hi  sectlcHi  10  of  said  act  Our  cou- 
Btltntlon  provides:  **The  legislature  shall 
not,  accept  as  otherwise  provided  In  this  con- 
stitution, pass  any  local  or  special  law 

•  *  *  creatiug  offloee  or  prescribing  pow- 
ers  and    duties   of   cheers   In  eounties, 

*  •  •  regulating  the  practice  or  Jmrlsdlc- 
tlon  of,  or  changing  the  rules  of  evidence  In 
any  Judicial  proceeding  or  Inquiry  before 
courts,  •  •  •  and  In  all  other  eases 
where  a  general  law  can  be  made  applica- 
ble, no  local  or  special  law  shall  be  enacted." 
Article  8,  1  56.  "J?o  local  or  special  law 
shall  be  passed  unless  notice  of  the  Inten- 
tion to  ai^ly  tiierefor  shall  have  been  pah- 
llstaed  In  the  locality  where  tbe  matter  or 
thing  to  be  affected  may  be  situated,  which 
notice  shdil  state  the  substance  of  the  con- 
templated law,  and  shall  be  published  at 
least  thlrtr  days  prior  to  tbe  Introduction 
into  the  leglslatnre  of  aaeh  bill  and  In  tiie 
nutzmer  provided  by  law."  Artlde  3.  S  67. 
Other  abjections  are  also  urged  to  the  act, 
aa  betag  vfolaUve  of  the  constltntlon.  but. 
In  view  of  tiw  disposition  we  shall  make  of 
the  case,  H  will  not  be  neoessary  to  dlacass 
them,  as  we  thbifc  tb^  axe  deariy  not  well 
takes. 


Wa  hare  ctwctuded  that  the  act  In  qnea- 
tlen,  while  It  seems  to  reter  to  end  aflect 
only  tw«  eomnttea  hi  tbe  state,  yet  It  deals 
with  the  political  division  of  the  state,  and 
with  the  taxes  and  revenues  of  the  state, 
and  affecto  more  or  leaa  the  Judicial  organ- 
isation of  tbB  stato  and  the  state  school 
tand.  and  incidentally  the  public  school 
lante  the  state,  and  many  ether  subjects 
which  sdght  be  enumomted.  affecting  mora 
er  leas  the  Intereats  of  the  people  of  the 
state  generally;  and  where  the  act  tqieratea 
upon  subjects  ki  whleb  the  people  at  large 
ue  Interested  It  la^  wltiUn  the  meanloff  of 
our  conetltiitloB,  a  general,  and  not  a  local 
or  special,  law.  Beed  v.  Bogan  (Tex.  Sup.) 
60  &  W.  250;  Clavk  v.  Flnlt^,  96  T^x.  17a 
54  S.  W.  S4S:  Healey  v.  Dudley,  B  Lans.  11& 
If  the  act  Is  a  general  law.  then  all  the  oth- 
er obdectloBs  urged  against  it  by  appellee 
must  falL  The  Judgafteat  la  verenwd,  and 
tbe  cause  la  remaodad. 


McCORUIOE  V.  MISSOURI.  K-ttT.  RY.  CO. 
OF  TBSIAS.' 
(Court  of  QtU  Appeals  of  Texas.  F«b.  28, 
1901.) 

MASTER  AND  SaRVANT— PKBJSONAL  INJURUS 
— DAMAQBS. 
Ib  an  action  against  a  railroad  for  hijarles 
received  by  a  firemaa  by  the  explosion  of  an  on* 
^e.  there  wai  evidence  that  plaintiff  was 
walking  about  the  engine  imiaediately  after 
the  explosion;  that  be  assisted  In  extiDKoIshlns 
the  flie  therein;  that  be  made  no  complaint  of 
any  iajury  at  the  time:  that  be  was  not  seald- 
ed  or  visibly  bruised:  nntl  that  he  wna  aWe  to 
visit  the  office  of  his  [tliyr^icians  fur  treatment 
after  the  first  or  swrmd  time  of  treatment. 
The  testimony  of  the  physioifins  first  called  on 
was  not  produced,  and  tbe  physlcianB  testifying 
seemed  to  differ  In  conclusion  In  their  dlagne- 
BU  BB  to  plaintiff's  condition.  Tbe  value  of  the 
phyBicians'  services  wore  not  shown.  ffeW. 
that  a  verdict  of  $500  was  not  bo  inadsi|uato 
and  against  the  weight  of  the  evidence  as  to 
Indicate  that  the  Jury  were  actuated  by  Improp* 
er  influences. 

Appeal  from  district  court,  Tarrant  coun- 
ty; Irby  Dunklin,  Judge. 

Action  by  R.  McCormlck  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff  for 
less  than  the  relief  demanded,  be  appeals. 
Affirmed. 

Wynn,  HcCart  &  Bowlin  aad  Garden  & 
Garden,  for  awelhmt.  T.  S.  Millar  and  Stan- 
ley, ^Monte  &  Thon^noB.  for  ai^llee. 

CONKER,  a  J.  Appellant  brought  thla 
suit.  In  the  district  court  of  Tarrant  county, 
against  ai^lce,  on  the  14tb  day  of  Novem* 
ber,  1S99.  for  damages  tor  personal  Injnrtoa 
alleged  to  have  been  received  by  appeUant, 
through  negttcenee  of  appellee,  by  tbe  az- 
ploflton  of  certain  parte  of  an  engine  or  loe&< 
motive,  upon  which  appellant  waa  engaged 
as  a  fireman  for  appellee,  on  tiia  a9th  day  o( 
Ifay.  laoa  The  case  was  tried  In  1lw  oanrt 

*  Writ  ot  srror  denied  by  BuprsnM  eourt 
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bdow  before  a  iwcf  on  tlie  17tb  day  of 
April.  1900,  and  resulted  in  a  verdict  and 
Jndsment  tor  appellant  for  fSOO,  and  appel- 
lant brings  the  case  to  this  court  by  writ 
of  error. 

Sabstantlally  but  one  qoeatloD  Is  iwesented 
en  this  appeal,  and  that  Is  whether  the  evi- 
dence sustains  the  verdict  and  Judgment  be- 
low. Api>ellant  asserts  that  the  undisputed 
evidence  shows  that  he  was  seriously  In- 
jured; that  he  had  been  incapacitated  for 
labor  for  more  than  10  months  preceding  the 
trial;  that  he  was  earning,  at  the  time  of  his 
Injury,  |76  per  month;  that  he  had  suffered 
great  pain;  had  Incurred  liabilities  for  doc- 
tors' bills;  and  that  'there  was  not  a  scin- 
tilla of  evidence"  to  the  contrary.  It  Is  thwe- 
fore  insisted  that  the  damages  awarded  ap- 
I>ellant  are  grossly  Inadequate.  The  stat- 
ute provides  that  "new  trials  may  be  grant* 
ed  as  well  when  the  damages  are  manifestly 
too  small  as  when  they  are  too  large." 
Rev.  8t  art  1452.  And  this  has  been  held 
to  apply  as  well  to  actions  ex  delicto  as  to 
actions  ex  contractu.  Allison  v.  Railway  Ob. 
(Tex.  Glv.  App.)  29  &  W.  425.  So  that,  as 
before  stated,  the  question  Is  simply  wheth- 
er the  state  of  the  evidence  Is  such  as  to  re- 
quire us  to  set  aside  the  verdict  of  the  Jury 
and  the  Judgment  of  the  trial  court  We 
have  very  carefully  considered  the  evidence, 
and  find  ourselves  unable  to  say  that  the 
damages  awarded  ain;>eUant  are  "manifestly 
too  small,"  or  that  there  Is  no  evidence  tend- 
ing to  contradict  the  evidence  offered  In  boi 
half  of  appellant  as  to  the  extent  of  his  In- 
juries. The  evidence  was  sharply  ccmfllct- 
Ing  upon.  If  It  did  not  preponderate  In  favor 
of,  the  defense  that  appellant's  Injuries  re- 
sulted from  a  cause  other  than  that  alleged 
In  his  petition.  There  was  evidence  also  to 
the  effect  that  Immediately  after  the  explo- 
sion appellant  was  walking  around  and  aboAt 
the  engine;  assisted  in  extinguishing  the  Are 
therein;  that  he  made  no  complaint  of  any 
Injury  at  the  time;  that  he  was  not  scalded 
or  visibly  bruised;  and  that  he  was  able 
to  visit  the  office  of  his  physicians  for  treat- 
ment after  the  first  or  second  time  of  treat- 
ment The  testimony  of  the  physicians  first 
called  upon  to  treat  him  was  not  produced. 
The  physicians  testifying  seemed  to  differ 
In  conclusion  In  their  diagnosis  and  progno- 
sis as  to  appellant's  condition.  While  a  great 
number  of  nonexpert  wltnesBes  testified  to 
the  effect  that  appellant  was  severely  Injur- 
ed, It  was  developed  that  such  conclusion 
was  based  largely.  If  not  ratlrely,  upon  evi- 
dences of  Injury  and  pain  easily  simulated. 
The  reasonable  value  at  the  physicians'  serv- 
ices was  not  shown.  So  that  while  other 
drcnmstancea  might  be  adverted  to.  we 
think  it  sufficient  to  say  that  in  our  opinion 
the  evidence  was  not  so  conclusively  against 
the  verdict  as  to  indicate  that  the  Jury  were 
actuated  by  improper  Influences.  The  rule 
upon  the  subject  approved  by  this  court  is 
thus  stated  In  the  case  cited  supra:  "^here 


tiicre  Is  not  a  legal  measure  of  damagea,  and 

where  they  are  unliquidated,  and  the  amount 
ttiereof  Is  refwred  to  the  diacretlim  of  tiie 
jury,  the  court  will  not  ordinarily  lnt«tere 
with  the  verdict  It  la  the  peculiar  province 
of  the  Jury  to  decide  such  cases  under  appro- 
priate Instructions  from  the  court  and  tlw 
law  does  not  recognise  in  the  latter  the  pow- 
er to  substitute  Its  own  Judgment  tea  that  *t 
the  Jury.  Although  the  vodlet  may  be  coo- 
siderably  more  or  less  than,  in  the  Judgmot 
of  the  court  It  ought  to  have  been,  stW  tt 
will  decline  to  interfere  unless  the  amount 
la  so  great  or  small  as  to  Indicate  that  ths 
jury  must  have  found  it  while  under  the  tn- 
fiuence  of  passion,  prejudice,  ae  gross  mis- 
take; on.  In  other  words,  that  It  la  tiie  reautt 
of  accldoit  or  perverted  Judgm^t  and  not 
of  cool  and  impartial  deliberation.  Whoi 
the  verdict  is  thus  excessive  or  defldott  thi 
trial  court  tn  Its  discretion,  will  Interpoet 
and  set  It  aside."  The  cause  seema  to  have 
been  fairly  submitted,  the  verdict  of  the 
Jury  to  have  been  duly  aw>roved  by  Uw 
trial  court  and  we  find  no  sufficient  ground 
opon  vrtiich  to  disturb  the  result  The  Judg- 
ment below  1«  accordingly  afflnneil. 


In  re  OBAYSON  et  al. 
(Court  ef  Appeals  of  Indian  Territory.  April 
B,  1001.) 

BANKRUPTCT  —  EXBUFnONS  —  INDIANS  —  IN- 
DIAN LAND— IHPROVBUBNTS-TOWN  UOTB 
-TITLB  IK  INDIAN  NATION. 

1.  Bankr.  Act  1888.  S  0,  provides  that  it  shall 
not  affect  the  allowance  to  bankmpts  of  the 
exemptions  prescribed  by  state  laws  la  force 
at  the  time  of  filing  the  pMition  In  the  state 
of  their  domicile.  Act  Ooug.  Hay  2. 1890  <Ind. 
T.  Ann.  St.  1899.  c.  26).  fMUds  the  Issue  of  at- 
tachment against  improvements  on  real  estate 
while  the  title  to  toe  land  is  vested  in  any 
Indian  natdon.  except  where  such  improve- 
ments are  owned  by  an  adopted  dtlzeo  ot  a 
tribe,  or  any  person  redding  in  the  Indian 
coQQtry  and  not  a  citizen  thereof,  field,  that 
Indian  bankrapts  were  entitled  to  their  im- 
provements on  Indian  lands  as  exemptions. 

2,  Where  the  petitioners  In  bankruptcy  were 
Indians  by  blood,  doing  bnsineas  in  an  Incor 
porated  town  In  the  Creek  Nation,  they  werf 
entitied  to  their  Improvements  on  lots  in  snch 
town,  dnce  the  title  to  tUb  land  tiierein  was  in 
the  nation. 

Appeal  fnun  the  United  States  court  for  the 
NOTthem  district  of  the  Indian  Terntwy; 
before  Justice  John  B.  Thomas,  Hay  28, 1900. 

Proceedings  In  bankmptcy  by  Gtaysm 
jfoos.  From  an  order  tefoalng  final  diecliargs 
till  petltlmers  sbould  turn  ova  certain  pitv- 
erty,  they  appeal.  Reversed. 

Q.  W.  Qrayson  and  Samuel  Grayson  are 
Creek  Indians  by  blood,  and  were  doing  busi- 
ness at  Kufaula,  an  incorporated  town  In  the 
Greek  Nation,  under  the  Arm  name  and  atjie 
ot  Graystm  Bros.  On  the  16th  day  of  ird>- 
ruary,  1899.  they  filed  their  petition  tn  the 
United  States  court  at  Muskogee,  Ind.  T., 
praying  that  they  be  adjudged  bankrupti; 
etc.  The  petition  was  r^ened  to  the  referes 
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In  bankruptcy,  and  the  petitioners  were  duly 
declared  bankrupts.  At  the  time  of  flllng 
their  petition,  besides  other  property,  the  pe- 
titioners owned  the  following,  which  they 
claimed  as  exempt:  Grayson  Bros.'  Joint 
jwoperty,  located  at  Eufaula,  Creek  Nation: 
Store  building,  appraised  at  fl,200;  gin  build- 
ing, appraised  at  9350;  bam-like  building,  ap^ 
praised  at  |200;  printing  office,  appraised  at 
9160;  school-house  building,  appraised  at  |250. 
Individual  property  of  G.  W.  Grayson:  One 
farm  lo  Cre^  Nation;  one  dwelling  house  in 
Eufaula,  occupied  by  him  and  family  aa  a 
liome;  one  other  dwelling  bouse  in  Bufaula, 
— appraised  at  fSOO.  •  Individual  propaty  of 
Samuel  Grayson:  One  farm  In  Creek  Nation; 
one  dwelling  bouse  In  Eufaula,  occupied  by 
him  and  family  as  a  home;  one  other  dwell- 
ing house  in  Bafanla,— appraised  at  $450. 
The  United  States  court  for  the  Northern  dis- 
trict held  that  the  petitioners  were  entitled  to 
bold  aa  exempt  property  their  farmi  and  the 
dwelling  hooaea  occupied  as  their  homes,  to- 
gether with  so  mu<di  personal  property  as  Is 
exempt  from  execution  under  Mansfield's  Di- 
gest and  refused  to  finally  discharge  the 
banknq;tt8  until  they  should  turn  over  the 
balance  of  their  property  to  the  trustee. 
From  this  decision  the  bankrupts  qtpeal  to 
this  court 

ICaxey  ft  Martin,  for  appellants.  Eck  B. 
Brook  and  J.  S.  Davenport,  for  appellees. 

CIATTON,  C.  J.  (after  stating  the  facts). 
From  the  foregoing  statement  of  facts  it  will 
be  observed  that  In  this  case  there  are  four 
classes  of  property  claimed  as  exempt  under 
the  bankrupt  laws:  First,  improvements  on 
Indian  farming  lands;  second.  Improvements 
erected  by  the  individual  partners  upon  town 
lots  in  an  incorporated  town,  and  occupied  by 
them  as  homes;  third,  other  improvements 
on  lots  in  the  same  town,  not  occupied  or 
claimed  as  homesteads;  and,  fourth,  personal 
property.  As  to  the  improvements  of  the  In- 
dividual partners  upon  the  town  lots  occupied 
by  them  as  their  homes,  and  the  exemptions 
of  their  personal  property,  there  is  no  conten- 
tion. All  agree  that,  whatever  view  may  be 
taken  of  this  case,  the  banlirupts  are  entitled 
to  these  as  exempt.  The  proposition  pre- 
sented tor  our  determination  is:  Are  im- 
provements erected  by  Indians  by  blood  on 
Indian  lands  and  on  dty  lots,  not  claimed  as 
homesteads  in  this  territory,  exempt  under 
the  bankrupt  laws?  We  see  no  reason,  un- 
der the  present  omdltlons  wbldi  exist  here, 
why  the  bankrupt  laws  may  not  apply  to 
Indians  engaged  In  business  transactions  as 
well  as  to  aliens;  but  It  must  be  conceded 
that.  If  they  may  take  the  benefits  of  the  law, 
th^  must  conform  to  its  provisions  and  per- 
form Its  conditions.  The  bankrupt  law  Itself 
does  not  specially  name  the  property  to  be 
exempt  to  the  bankrupt  Section  6  of  the  act 
provides:  "That  this  act  shall  not  affect  the 
allowance  to  bankrupts  of  the  exemptions 


which  are  prescribed  by  the  state  laws  In 
force  at  the  time  of  the  filing  of  the  petition, 
In  the  state  wherein  they  have  had  their  dom- 
icile for  six  months,  or  the  greater  portion 
thereof.  Immediate  preceding  the  filing  of 
the  petition."  By  this  provision  congress 
probably  intended  to  adopt  the  exemption 
laws  of  the  territory  as  well  aa  the  states. 
See  Loveland,  Bankr.  p.  333,  (  177.  But 
whether  this  be  true  or  not  aa  the  exemption 
laws  of  this  territory  are  prescribed  by  act 
of  congress,  it  cannot  be  presumed  that  they 
are  not  available  under  proceedings  In  bank- 
ruptcy. Sectiwi  31  of  the  act  of  cougress 
approved  May  2,  1890,  entitled,  "An  act  to 
provide  a  temporary  government  for  the  ter- 
ritory ot  Oklahoma,  and  for  other  purposes," 
among  other  things  extends  over  this  terri- 
tory chapter  60  of  Mansfleld's  Digest  of  the 
Laws  of  Arkansas  (chapter  26.  Ind.  T.  Aim. 
St  1S99),  and  this  law  Is  as  much  an  act  of 
congress  as  If  enacted  In  hsec  verba.  But  by 
the  following  paragraph  of  the  same  act  It  Is 
provided:  "That  no  attachment  shall  issue 
against  Improvements  on  real  estate  while 
the  titie  to  the  land  is  vested  In  any  Indian 
nation,  except  where  such  improvements  have 
been  made  by  persona,  companies,  or  corpo- 
rations operating  coal  or  other  minea,  rail- 
roads or  other  Industries,  under  lease  or  per- 
mission of  law  of  an  Indian  national  council, 
or  charter,  or  law  of  the  United  States.  That 
executions  upon  Judgments  obtained  in  any 
other  than  Indian  courts  shall  not  be  valid 
for  the  sale  or  conveyance  of  titie  to  improve- 
ments made  upon  lands  owned  by  an  Indian 
nation,  except  In  the  cases  wherein,  attach- 
ments are  provided  for.  Upon  a  return  of 
nulla  bona,  upon  an  execution  upon  any  judg- 
ment against  an  adopted  citizen  of  any  In- 
dian tribe,  or  against  any  person  residing  In 
the  Indian  country  and  not  a  dtisen  thereof, 
if  the  judgment  debtor  shall  be  the  owner  of 
any  Improvements  upon  real  estate  within  the 
Indian  Territory  in  excess  of  one  hundred 
and  sixty  acres  occupied  as  a  homestead, 
such  improvements  may  be  subjected  to  the 
payment  of  such  Judgment  by  a  decree  ot  tiie 
court  in  which  such  Judgment  was  rendered. 
Proceedings  to  subject  such  property  to  the 
paym«it  of  Judgments  may  he  by  petition,  of 
which  the  Judgment  debtor  shall  have  notice 
as  In  the  original  suit  If,  on  the  hearing, 
the  court  shall  be  satisfied  from  the  evidence 
that  the  Judgment  debtor  is  the  owner  of  im- 
provements on  real  estate,  subject  to  the 
payment  of  said  Judgment  the  court  may  or- 
der the  same  sold,  and  the  proceeds,  or  so 
much  thereof  as  may  be  necessary  to  satisfy 
said  Judgment  and  costs,  applied  to  the  pay- 
ment of  said  Judgment;  or  If  the  Improve- 
ment Is  of  sufficient  rental  value  to  discharge 
the  Judgment  within  a  reaaonatde  time,  the 
court  may  appoint  a  receiver,  who  shall  take 
charge  of  such  property  and  apply  the  rental 
receipts  thereof  to  the  paymcmt  of  such  Judg- 
ment under  such  regulations  as  tiie  court 
may  prescribe.  If  imder  sucb  proceedings 
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taxj  linpn>vem«it  Is  sold,  only  eitlsens  of  tbe 
tribe  In  wlilcb  lald  property  Ii  situate  may 
become  the  iHirchafler  tbereof."  The  clear 
Intent  of  omgrees  In  the  enactment  of  this 
atatote  was:  First  to  extend  orer  this  terri- 
tory the  execution  and  exemptloa  laws  of  the 
state  of  Arkansas;  and,  secondly,  to  except 
from  the  provisions  of  the  Arkansas  law  all 
lands  the  title  to  wMch  fa  In  the  Indian 
tribes,  and  the  tmprovements  erected  thereon. 
Of  course,  Indian  lands  are  not  subject  to 
sale  nnder  «iecution;  and  the  statute  pro- 
vides that  all  Improrements  erected  upon 
them,  when  owned  by  an  Indian  by  Mood, 
Shan  be  exemi>t.  But,  If  the  Improrements 
be  owned  by  a  person  operating  coal  or  other 
mines,  radlraade  or  other  fndnatrtes.  nnder 
lease  or  permission  of  law  of  an  Indian  na- 
tional council,  or  charter,  or  law  at  the  United 
States,  or  by  a  person  not  a  citizen  of  tbe 
tribe,  or  only  a  dtiaen  by  adoption,  then  the 
improTements  upon  160  acres  of  land  only 
are  exempt;  and  any  sur[dus  may  be  sub- 
jected to  the  payment  of  the  owner's  debts. 
In  this  case  the  bankrupts,  being  Oreek  In- 
dians by  blood,  are  clearly  entitled  to  have 
exempted  to  them  the  fmproTements  on  theft 
farming  lands  owned  by  them,  and  erected  on 
lands  tbe  title  to  which  Is  In  tjie  Greek  na- 
tion. Whether  the  same  rule  Is  to  prevail  as 
to  Improrements  owned  by  Indians  by  Mood 
on  town  lots  depends  upon  an  answer  to  the 
question,  "Is  the  title  to  the  lands  upon  which 
these  Improremoits  are  located  In  a  town  of 
the  Creek  nation  still  fn  that  nation,  or  has 
It  been  devested  from  Itr'  If  the  titie  Is  In 
the  nation,  then  by  the  rerr  terms  of  tiie  act 
of  congress  above  quoted  the  Improrements 
of  these  Oreek  Indians  by  blood  npon  tbelr 
town  lots  are  exempt,  and  that,  too.  Inde- 
pendent of  tbe  fact  as  to  whether  they  are 
used  as  a  htune,  a  storehouse,  or  for  any  other 
porposes.  The  test  Is,  not  the  locality,  or 
the  OSes  to  wblcb  the  Improvements  are  to 
be  appHed,  but  are  tb^y  ap<»a  lands  tbe  title 
to  whl^  is  In  the  Creek  nation,  and  owned 
by  persons  In  whose  velps  the  blood  of  an 
Indian  flows.  The  question,  tfaen,  la,  la  tbe 
Oeeb  nation  vested  with  the  tftie  to  the 
lands  In  tbe  town  of  Bnfaula,  on  which  the 
Improvements  of  these  bankrupts  are  situ- 
ated? Whatever  may  be  the  effect  of  the 
flfteent^i  section  of  the  Curtis  bill  when  car- 
ried Into  operation,  it  Is  certain  that  the 
Oreek  title  to  the  lands  on  which  towns  are 
built  remains  In  that  nation  until  It  may  be 
devested  by  compliance  with  the  provisions 
of  tha.t  section;  and,  as  far  as  the  town  of 
Bufaula  Is  concerned,  there  has  been  no  such 
consummation  of  the  provisions  of  that  sec- 
tion as  to  devest  the  nation  of  Its  title  to  the 
lands;  and  whatever  Inchoate  rights  or  equi- 
ties may  hare  sprung  up  by  virtue  of  the 
Curtis  bill  as  to  white  owners  of  Improve- 
ments on  town  lots,  tbe  Indian  by  blood 
owning  an  hnprovemeot  on  a  lot  In  the  town 
of  Bufaula  stands,  as  Atr  as  the  question  In- 
Tolred  In  this  ease  te  concerned,  with  his 


Indian  rights  unimpaired.  Bm  Is  Indian 
owner  of  Improvements  on  lands  the  title  to 
which  Is  vested  In  his  tribe,  and  th«-^ore 
such  property,  whether  held  as  a  homestead 
or  otberwlse,  Is,  In  our  opinl<m,  exempt  from 
the  bankrupt  law.  The  judgment  of  the 
court  below  Is  thertfore  reversed  as  to  Its 
flodlngs  that  the  said  town  property  was  lia- 
ble to  execution  and  sale  for  the  payment  of 
the  debts  ot  the  said  bankrupts,  and  in  re- 
fusing to  grant  them  their  discharge.  In  all 
other  things  tbe  judgmmt  below  is  affirmed. 
Let  the  cause  be  remanded,  with  tnstrpctlwtt 
to  the  court  below  to  grant  to  tbe  bmknipts 
their  flnal  dlschftise.  * 

TQWNSBND  and  QTLL,  33., 


BUTTH  r.  SniPBOK. 
(Ooart  of  Appeals  of  Indian  Tsrrftety.  ApiB 
6,  1901.) 

APPEAL— BILL  or  BKCBPTIONS— MOnOlf  POS 
NBW  TBIJOj-mMOmB  A68ie»SD. 
UBdMT  Uanst  Dig.  1 1810  (ltd.  T.  Aan.  8t 
1S99.  f  812).  declaring  that  a  lodgment  shall  not 
be  reversed  for  an  error  whicli  can  be  corrected 
on  motion  la  the  Infttlor  eenrt,  until  snch  motloB 
has  been  made  there  and  overmled,  when  the 
errors  assigned  might  have  been  corrscted 
motion  for  a  new  trial  they  will  not  be  consid- 
ered on  appeal,  where  the  hUl  of  ezceijClans 
merely  states  that  a  motion  for  a  new  trial  was 
made  and  overmled,  but  does  not  set  finth  any 
of  the  grounds  on  which  it  was  aaked. 

Appeal  from  the  United  States  eoart  for 
the  a«udwm  district  of  tbs  Indian  Tcrrttory: 
before  JTsstles  BaaetL  Towaand.  April 

1900. 

Action  by  J.  W.  SImimm  against  3.  B. 
Smith.  Pcosa  a  Judgment  In  favor  of  plalo- 
tiff,  defendant  appeals.  Affirmed. 

Johnson  &  Carter,  for  appellant.  J.  W. 
Hocker,  for  appellee. 

GILTj,  J.  Counsel  for  appellant  In  their 
brief  assign  two  grounds  of  error,  to  wit: 
(1)  Tbe  conrt  erred  in  rendering  judgment, 
for  the  reason  that  there  Is  no  erldence  to 
sustain  such  judgment;  (2)  the  court  erred 
In  instructing  the  jury  that  the  payment  to 
Smith,  plalntlfF  In  error,  being  proven,  tbe 
burden  was  upon  him  to  show  that  he  did 
not  have  reasonable  cause  to  brieve  that 
Qoode,  tbe  bankrupt,  was  Insolvent,  and  In- 
tended a  preference  of  such  payment.  Both 
of  these  alleged  errors  could  have  been  cor- 
rected on  a  proper  motion  before  the  court 
below.  Section  1310,  Mansf.  Dig.  (Ind.  T. 
Ann.  St.  1899,  S  812),  la  as  follows:  "A 
jndgment  or  final  order  shall  not  be  reversed 
fw  an  error  which  can  be  corrected  on  ow- 
tton  In  tbe  Inferior  courts  until  such  motion 
has  been  made  there  and  overruled."  Was 
a  motion  jiresentlng  tbe  errors  complained  of 
presented  to  the  court  below  and  ruled  nponf 
We  have  carefully  examined  the  bUl  of  a- 
ceptlons,  and  must  say  that  the  record  fails 
to  disclose  any  such  motlott  or  nling.   It  Is 
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true  thtt  tbe  bSI  o£  exceptions  contains  a 
brtoC  Mtement  to  the  ^ect  that  a  moUoo 
for  a  new  trial  was  filed  and  oremded.  bot 
It  A)es  not  Mt  forth  a  stngte  one  of  £be 
STtrandfl  which  a  new  trial  was  asked. 
We  thiak  that  the  contention  of  the  counsel 
for  apprilce  that  the  enon  assigned  Cor  the 
coauMentlon  of  this  court  most  first  be  pre- 
sented h7  a  motion  for  a  new  trial  to  Ihe 
court  below,  and  thm  made  a  part  of  the 
record  toj  a  bill  of  excexitlona,  is  correct,  and 
that  his  posttiMi  Is  fnlly  sustained  by  the 
foUowhig  anttaorltieB  dted  Jn  his  brM:  Kof- 
ers  Y.  Blchards  (N.  M.)  47  Pae.  Tl»;  Bteck 
Mabar.  86  AtIe.  686;  Uills  Jones,  27 
Ark.  B0«:  Lambert  t.  KllUan,  Id.  649;  Union 
Co.  T.  emlth,  84  Ark.  684;  Hanf  t.  Fold, 
37  ATk.  M4:  Blanchard  t.  U.  S.  (OkL)  S4 
P»c.  800;  Bank  t.  Anderaon  (Wjo.)  SS 
Pac.  280;  Slcbel  t.  Bath  (Wyo.)  40  Pttc 
756,  reading  page  759;  Berman  t.  Wolf, 
40  A  A.  251;  and  Walker  t.  McGlll,  Id.  39. 
A  motion  for  a  new  trial  Is  not  a  part  of 
the  record  proper  nnleae  It  Is  Included  (n  the 
bill  of  exceptions.  In  the  absfftice  of  a  stat- 
ute making  It  a  part  of  the  record,— and  we 
haTe  no  snch  Btatnte,-^t  most  he  Inelnded 
in  the  blU  of  excevtiona.  The  anthorltleB 
are  nnlform  on  this  proposition.  There  be- 
ing  no  error  apparent  In  the  record  before 
the  oonrt,  this  appoil  Is  dlsalssed. 

GLATTON,  a  J.,  and  THOMAS*  con- 


BTTTLBR  et  at.  t.  PENN  et  il. 
<Goart  ftf  Appeals  of  Indian  Territorjr.  April 
9. 1901.) 

COURTB-CNITSD  STATBS  DISTRICT  COtTRTS— 
UNRVD  STATBS  COHMISSIONBRft-AP- 

PSLA^ra  JTmiBDICTION. 
Cnder  Act  Cong.  Macch  1,  1896  (Zand.  T. 
Ann.  SL  1899,  c.  41),  authorising  appeals  to  be 
taken  to  the  Uultea  States  court  from  final 
jndsmeats  of  the  United  States  commissionerB 
actiac  as  juBtices  of  the  peace,  provided  that 
no  appeal  shall  be  allowed  in  dvil  cases  where 
the  aoiount  of  tbe  jadgmeDt,  exclusive  of  costs, 
does  Dot  exceed  $20,  the  United  States  district 
-conrt  did  not  aegnire  juriadlction  of  an  appeal 
'from  tbe  United  States  commlasiDaer'B  covrt 
of  an  action  on  a  note  determined  in  favor  of 
tbe  defendants,  no  Judgment  for  more  than 
$20,  cxcIuflfTe  of  costs,  being  recovered. 

Appeal  from  the  United  States  court  for 
the  Central  ^strict  oi  the  Indian  Terrltonr; 
iTefore  JnsttcB  Tancey  Lewis,  November  25, 
1S96. 

Action  by  S.  B.  Penn  &  Co.  against  Lem 
Butler  and  another.  From  a  Judgment  In 
favor  of  the  plaintiffs,  the  defendants  appeal. 
SeTeised,  with  direction  to  dismiss  the  action. 

This  Ktion  is  <»  t  promissory  note  alleged 
to  have  been  execoted  by  appellants  to  appel- 
lee, dated  Hay  16,  1896.  for  tbe  sum  of  $150, 
with  10  per  «e»t  ivterest.  The  acUon  was  be- 
gun la  the  United  States  oMnmlssiansr^ 
«onrt,  -Owtral  district  Dnrant  dlrlslon,  wtaue 
same  was  tried  to  a  Jury,  which  finmd  a  ra- 


dlet  for  d^bndants,  the  ^pcUants.  Bo  flur 
as  the  record  discloses,  no  Judgment  was  tm- 
dered  in  the  commissioner's  court  oa  the  m- 
dlct  bat,  assuming  that  proper  Judgment  was 
entered.  It  wonld  only  ham  been  for  costs 
against  the  laalntifEs.  Plaintiffs  appealed  the 
case  to  the  United  Statea  court  for  the  Ceo- 
tral  district  of  the  Indian  Territory,  alttlog 
at  Atoka,  In  which  court  the  ease  was  again 
tried  to  a  Jwy,  and  in  wlileh  eonrt,  imdw  ex- 
ceptions of  appellants,  the  Jury  were  instruct- 
ed Id  return  a  Terdict  in  faror  of  plalntlth, 
tpp^eem  here,  and  against  defendants,  ap> 
pellantB  here,  in  the  sum  of  $160,  which  ver- 
dict was  lotnmed  acoudlngly.  AnwHute 
filed  motion  for  new  trial,  whldi  was  erer- 
niled  by  the  court  under  exertions  of  appel- 
lants. The  court  therei^on  pnmoanoed  iU 
Judgment  on  tbe  TWdlet  in  Caror  of  appdlees 
uid  against  appellants  in  the  sum  of  $180  and 
for  Interest  and  costs.  From  this  Judgment 
appellanta  prayed  and  were  allowed  an  ajf- 
peal. 

J.  O.  Ralls,  far  appellants.  W.  L.  Blchards. 
for  appellees. 

aiLL,  J.  (after  stating  the  facbf).  Tbe 
only  point  urged  In  this  case  by  appellants, 
and  necessary  to  be  considered  by  this  court, 
Is  one  of  Jurisdiction.  Did  the  United  States 
eoort  haTe  JurladlctUm  to  try  the  cwne,  it  be- 
ing an  appeal  tram  the  United  States  eooi- 
Mlsstener's  ooort,  and  there  being  mo  Jodg- 
ment  In  tbe  eanse,  unless  a  Judgment 
costs!  In  the  Act  of  March  1, 1806,  congress 
ptDTMed  ttiat  "appeals  may  be  taken  to  the 
GnltBd  States  oourt  In  the  Indian  TatUtof 
te  aald  dlstrlcta,  respeoUTely,  fnoi  tte  flnal 
Jndgmuit  of  said  commlsslonets,  acting  as 
Jestlces  of  tike  peaoe,  in  all  cases;  and  such 
appeals  shall  be  taken  ia  the  manner  that  a^, 
peals  may  be  tttlna  from  the  llanl  Jndgmeaita 
of  the  JnatieeB  of  the  peace  nnder  the  prsvl- 
sioBi  of  said  (du4>tw  91.  In  cMl  cmsb. 
•  •  •  af  the  Laws  of  AifeauH:  pssiTUad, 
tint  no  sppeal  riiall  be  allowed  tai  drli  oims 
wkere  the  amomit  of  the  Jodgnent  Im  «M1 
cases,  esc^lve  of  ossta,  does  not  eaoMd 
tweniT  doUan."  Ind.  T.  Ann.  8t  1899.  c  41. 
In  the  case  at  bar,  if  there  was  a  Judgraont 
at  all  «ettaliriy  fbsm  was  none  whliA  ezoeadr 
fA  $20  excln^TS  of  costs,  and  the  dMxIet 
court  was  wlttarat  Joztedlctlon  on  appeal  to 
try  the  oase.  Tbe  qnestlon  of  JmdsdioUon 
may  be  prsperiy -raised  In  tbiM  eeart  for  Qw 
first  time,  but  It  Is  not  the  mast  commenMde 
practice  for  attoBteys  to  asosrcr  end  raise 
Questkos  of  jnriaffictlen  In  this  conrt  Aw  tiie 
first  time,  when,  If  mlsed  in  the  conrt  bdow 
at  the  time  sf  pvesentation  of  tiie  ose.  tiie 
ncoesilty  of  an  appeal  to  tills  coart  wonld 
probably  not  cstot  HUs  qaestion  was  passed 
upon  In  this  court  In  Morrow  t.  BanHT  (Ind. 
TO  B.  W.  1078k  and  atiier  eases  rafened  te 
ttereln.  We  are  deariy  of  the  opinion  that 
the  cnrt  below  mt  wltiiovt  aorisJictloa  to 
try  this  onnse,  and  tbsrdSue  Ha  Jndgment  is 
reversed,  and  the  caoae  rraaaaded.  with  il- 
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rectlons  to  dlnnlw  the  f^om  tbe  com- 
mlBsloner's  court. 

OXiAYTON.  a  and  THOMAS  and 
TOWNSBND,  JJ.,  ctmcor. 


QABDEER  et  al.  t.  WALLACE. 
(Court  of  Appeals  of  Indian  Territory.  April 
5,  1901.) 

APPEAL  AND  ERROR— ICASTBR  IM  CHANCBRT 
— FINDINGS —CONCLUBIVBNBSS  —  CONriRMA- 
TION-CONFLICnNQ  BTIDENCB. 

1.  Findings  of  a  master  on  conflicting  otI- 
dence,  confirmed  by  the  trial  coort,  cannot  be 
dlBtarbed  on  appeal. 

2.  Defendant  pleaded  asury  in  an  action  on 
a  note,  but  was  unable  to  state  what  amounts 
he  bad  paid  as  interest  or  otherwise  on  the 
notes,  or  how  he  had  repaid  small  sums  of 
money  loaned  to  him,  for  which  the  note  was 
executed.  Held,  that  the  evidence  was  InsuflB- 
eient  to  matain  defendant's  bnrden  of  proof. 

Appeal  from  tbe  United  States  court  tot 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  WllUam  M.  Springer,  May  24, 
1890. 

Action  by  J.  W.  WiUlace  against  A.  B. 
Carder  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  njfpeaL  Af- 
firmed. 

The  appellee  (plaJntUT  b^ow)  brought  suit 
against  appellants  (defendants  below)  in  eq- 
uity on  a  promissory  note  executed  by  the 
defendants  on  March  15,  1898,  for  the  sum 
of  $2,500,  due  in  six  months,  wltii  interest 
at  10  per  cent  per  annum,  payable  to  tbe 
order  of  plalutiff,  and  to  foreclose  a  mort- 
gage on  certain  premises  in  tbe  town  of 
Wagoner,  given  by  said  defendants  to  plaln- 
tlir  to  secure  the  payment  of  said  note.  De- 
fendants in  their  answer  admit  the  execu- 
tion of  the  note  and  mortgage,  bat  deny  that 
the  plaintiff  Is  entlUed  to  recover  on  said 
note,  because  the  same  is  tainted  with  usury, 
and  a^  that  said  usury  arose  as  follows: 
niat  on  the  Ist  day  of  November,  1895,  de- 
fendants borrowed  $1,S(X)  of  plaintUT,  but 
that  plaintiff  contracted  with  and  demanded 
and  exacted  of  and  from  said  defendant  Car- 
der 18  TfCT  cent.  Interest  per  annum  on  said 
amount  of  money,  for  which  defendants  gave 
their  note,  due  90  days  after  date,  to  plain- 
tiff, which  note  on  Its  face  bore  only  10  per 
cent  Interest;  that  thereafter,  and  on  July 
1,  1896,  said  last  note  having  come  due,  de- 
fendants executed  a  second  note  to  plaintiff 
for  the  sum  of  $1,700,  due  October  1,  1896, 
bearing  on  its  face  interest  at  the  rate  of  10 
per  cent  per  annum,  and  that  thereafter,  on 
the  15th  day  of  March.  1896,  said  last-named 
note  being  unpaid,  the  defendante,  at  the  re- 
quest of  plaintiff,  executed  and  delivered  to 
plaintiff  the  promissory  note  sued  on  In  this 
case,  for  $2,500,  to  cover  the  amotmt  which 
plaintiff  falsely  and  corruptiy  claimed  to  be 
due  him  on  said  last  above  mentioned  note, 
and  the  further  sum  of  $185,  whlcb  had  been 
advanced  by  plaintiff  to  defendants  after 


tbe  execution  of  the  said  $1,700.  Tbis  case 
was  referred  by  the  court  to  the  master  io 
chancery,  who  took  testimony  and  reported 
his  Bpe<dal  findings  of  law  and  facts,  finding 
In  favor  of  plaintiff  (tbe  ai^llee)  to  which 
defendants  (tbe  appellants)  filed  exceptions. 
Bald  report  and  the  exceptions  th«eto  were 
fuUy  considered  by  the  court  bdow.  and  the 
court  overruled  said  exceptions  and  confirm- 
ed tbe  report  of  tbe  master  in  chancery,  and 
entered  up  Judgment  therein  In  favor  of  ap- 
pellee and  against  appellants  in  tbe  sum  of 
$2,672.89,  with  Interest  from  May  24.  1899. 
at  the  rate  of  10  per  cent  per  annnm.  and 
for  costs,  and  a  further  Judgment  for  the 
foreclosure  of  said  mortgage  and  tbe  sale  of 
said  mortgaged  premises  to  satisfy  said  Judg- 
ment To  these  rtillngs  and  tbls  Jodgmoit 
appellants  dnly  excepted,  and  prayed  and 
were  allowed  an  appeal  to  thto  coort. 

John  D.  Freeman,  Tbomas  Marcnm,  Ds 
Koos  Bailey,  and  Thomas  Owen,  for  appd- 
lants.  N.  B.  Maxey.  W.  B.  Hunt,  and  An- 
thony Oaf  ton,  for  appellee. 

QILL,  J.  (after  stating  tbe  facts).  Tbis 
case  turns  entirety  upon  matters  of  fact  or 
rather  upon  the  condusloDS  of  tbe  master 
In  cliancery  and  the  court  below  In  Its  Judg- 
ment on  the  testimony  submitted.  The  mas- 
ter in  chancery,  to  whom  the  case  was  re- 
ferred, reported  his  conclusions  upon  the  law 
and  the  facts.  In  tbls  case  exceptions  were 
filed  to  the  report  of  the  master  In  chancery, 
and  the  court  below,  upon  full  presentation 
of  the  matter,  sustained  the  m aster's  conclu- 
sions as  to  the  facts,  and  confirmed  bis  re- 
port and  announced  Its  Judgmoit  upon  sncb 
report 

It  seems  to  be  well  established  as  a  prin- 
ciple that  this  court  will  not  disturb  tbe 
Judgment  of  tbe  trial  court  where  the  evi- 
dence is  conflicting.  Martin  Browne  Co.  v. 
Morris,  1  Ind.  T.  495,  42  S.  W.  423;  Malting 
Go.  V.  Schroeder,  67  lU.  Ai^  560;  Hayes  v. 
Hammond,  162  111.  133,  44  N.  E.  422;  Dean 
V.  Emerson,  102  Mass.  480;  14  Am,  &  Eng. 
Enc.  Law  (Ist  Bd.)  940,  and  notes;  Missouri 
Pac.  R.  Co.  V.  Texas  &  P  Ry.  C3o.  (O.  a)  33 
Fed.  803.  An  examination  of  the  evidence  In 
this  case  not  only  discloses  conflict  therein, 
but  further  that  the  defendant  failed  wholly 
to  establish  his  claim  of  usury  by  a  prepon- 
derance of  the  testimony.  The  plea  of  usu- 
ry is  affirmative  In  Its  nature, — one  whlcb 
the  defendant  undertakes  to  establish  and 
must  establish  by  a  preponderance  of  the  evi- 
dence. McEwln  V.  Humphrey,  1  Ind-  T. 
653,  45  3.  W.  114;  Bayliss  v.  CJockcroft  SI 
N.  y.  303;  Webb,  Usury.  Sfi  416-418;  27  Am. 
&  Eng.  Enc.  r^w,  1046,  and  note  1,  and 
cases  cited;  Berdan  v.  Trustees,  47  N.  J.  Bq. 
8,  21  Ati.  40;  McAleese  v.  Goodwin.  69  Fed. 
759,  16  O.  C.  A.  887.  In  this  case,  where  tbe 
burden  Is  upon  the  defendant  he  not  onlr 
fails  by  a  preponderance  of  the  testimour 
to  show  t^at  the  note  sued  on  is  tainted  wltli 
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usmy,  but  was  unable  to  state  clearly  the 
amounts  of  money  going  to  make  op  the 
91.700  note  or  the  f2,S00  note;  nor  does  It 
appear  dearly  by  his  testimony  that  be  knew 
just  what  amounts  he  had  paid  the  ^aln- 
tiff  by  way  of  Intraest,  w  otherwlae,  on  the 
notes,  or  bow  he  had  repaid  the  plaintiff 
varloDB  amall  anma  of  money  wbldi  appear 
in  the  testimony  to  have  been  loaned  him 
from  time  to  time  by  the  plaintlfl.  Inas- 
mnch  as  the  master  In  chancery  has  reported 
fully  in  this  case,  and  that  report  has  been 
confirmed  by  the  court  below,  and  In  Tlew 
of  the  fact  that  this  ordinarily  Is  as  concln- 
alre  npon  the  parti ee  as  the  verdict  of  a  Jury 
In  an  action  at  law,  and  the  evidence  In  the 
case  is,  to  say  the  least,  conflicting,  we  are 
of  the  opinion  that  the  Judgment  of  the 
court  below  was  right  and  ought  to  stand, 
and  the  same  Is  therefore  affirmed. 

CLATTON.  a  J.,  and  THOMAS  and 
TOWKSEND,  33.,  cmicur. 


RUTHBBFOBD  et  aL  T.  McDONALD  et  al. 
(Ooart  of  Appeals  of  Indian  Tarritoiy.  April 

5,  1901.) 

ACTIONS— BUBCTMBNT—rORCIBLB  BNTRT  AND 
DBTAINBR— PX^EADINO— AHBNDUBNT^ 

CAUSB  or  ACTION— GONTBNTS. 
Plaintiff  broasht  action  in  forcible  entry 
and  detainer,  and  aefeodant,  after  siring  bona 
to  retain  possession,  answered,  denying  plain- 
tiff's title,  and  asserting  title  In  himself.  Aft- 
ter  the  introduction  of  some  teBtimouy.  plain- 
tiff  was  allowed  to  amend  by  changing  the 
name  of  the  action  to  ejectment;  the  issues  re- 
□laining  the  same,  and  the  trial  not  being  in- 
terrupted. Held,  tiiat  it  was  not  error  to  allow 
the  amendment,  as  Mansf.  Dig.  |  6060  (lod. 
T.  Ann.  St  1889,  I  8286),  allow*  the  court  to 
amend  pleadings  when  tbe  amendment  does 
not  sabstantialiy  change  the  claim  or  defense, 
and  it  was  immaterial  that  defendant  bad  been 
required  to  give  bond,  or  that  plaintiff  had  a 
right  to  institnte  a  separate  action  In  eject- 
ment. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Jnattoe  William  M.  Springer,  Uay  19, 

1809. 

Action  by  C.  C.  McDonald  and  others 
against  A.  W.  Butherford  and  others.  From 
a  Judgment  In  plaintlflCs*  favor,  defendants 
Appeal.  Affirmed. 

It  is  shown  in  the  transcript  that  on  April 
23,  1888,  appellees  (plalntiffa  below)  filed 
their  complaint  against  appellanta  (defend- 
ants below),  as  a  complaint  in  forcible  en- 
try and  detainer,  to  recover  posaeasion  of 
some  2S  acres  of  land  described  therein,  and 
situated  in  the  Cherokee  Nation,  In  the 
Northern  district  of  the  Indian  Territory, 
claiming  to  be  the  owners  of  said  land,  and 
that  th<e  defendants  (appellants  here)  on  or 
about  December  20,  1897,  took  forcible  poa- 
■esalon  of  said  premise*  from  appellees,  and 
refused  to  deliver  the  same  upon  written  de- 
mand from  appeUeea;  that  the  appellees  filed 


the  necessary  affidavit  and  filed  bond  tor  the 
immediate  delivery  of  said  premlsea;  that 
thereupon  writ  of  possea^n  and  summons 
Issued  in  said  case,  and  was  served  on  Buth- 
erford  and  Austin,  appellanta,  who  In  turn 
gave  the  statutory  bond  to  retain  possession 
of  said  premlsea.  Appellanta  (defendants  b»- 
low)  filed  their  answer  in  said  cause  on  No* 
vember  16,  1888.  In  which  they  admit  that 
Butherford.  one  of  the  appellees,  was  in  the 
poaaesalon  of  the  premises  at  the  commence- 
ment of  suit,  and  deny  that  Austin,  one  of 
the  appellees,  waa  hi  such  pMsesskm;  deny 
the  chain  of  title  of  appellees,  and  set  up  a 
claim  under  chain  of  tlUe  In  themselves. 
The  Issues  tn  said  cause  were  tried  to  a 
Jnry.  After  some  testimony  had  been  Intro- 
duced by  the  plalntlfita  (the  appellees),  they 
were,  on  motion,  allowed  to  amend  their 
complaint  over  the  objection  and  exception 
of  appellants,  so  as  to  make  the  cause  an 
actt(m  of  aJectment.  Instead  of  one  in  forci- 
ble entry  and  detainer.  No  formal  amend- 
ment appears  In  the  record,  except  that  the 
name  of  the  action  was  changed  from  forci- 
ble entry  and  detainer  to  ejectment  All  the 
Issues  remained  as  before,  and  the  trial  pro- 
ceeded. Appellees  Introduced  their  testi- 
mcmy.  Appellants  Introduced  their  testi- 
mony. The  Jury  was  charged  by  the  court 
as  to  the  law,  exceptions  being  dnly  noted 
as  to  certain  portions  of  the  charge,  and  re- 
tired and  returned  a  verdict  in  favor  of  ap- 
pellees (plaintiffs  below).  Appellants  (de- 
fendants b^w)  moved  for  a  new  trial,  which 
was  overruled  by  the  court  under  their  ex- 
ceptions; and  the  court  thereupon  rendered 
Judgment  upon  the  vwdlct  In  favor  d  ap- 
pellees and  agalnat  the  appellants  for  costs, 
awarding  a  writ  of  restitution  tot  the  prem- 
ises involved.  From  this  Judgment  appel- 
lants appealed.  Appellants  assign  eight  speci- 
fications of  error,  the  first  and  lalnclpal  of 
which  is:  "(1)  In  permitting  appeUees  to 
aubatltnte  the  action  of  ejectment  for  forci- 
ble entry  and  detainer  In  the  trial  ct  the 
action  of  forcible  entry  and  detainer." 

Charles  G.  Watts  and  Marcum,  Bailey  & 
Owen,  for  appellants.  Bradley,  Wells  & 
Bonner  and  Hutchlngs  ft  West,  for  appellees. 

GILL,  J.  (after  stating  the  facts).  As  to 
the  specifications  of  error  from  2  to  8,  In- 
clusive, the  court  baa  examined  the  Instmc- 
tlons  of  the  court  below,  and  Is  of  the  (pin- 
ion that  they  fully  cover  all  the  points  nec- 
essary to  be  stated  in  the  case,  and  accurate 
and  comprehensively  state  the  law  govern- 
ing and  that  the  conrt  below  rommitted  no 
error  in  giving  these  Instructions,  and  in  re- 
fusing to  five  those  asked  by  appdlants. 
The  fmly  question,  thou,  that  remains  to  be 
examUted,  ta  the  error  couQlalned  of  In  gped- 
ficatlon  No.  1.  Did  the  conrt  below  err  In 
substituting  an  action  of  ejectment  for  one 
begun  as  an  action  of  forcible  entry  and 
detainer?  An  examination  of  tlwt  jplssdims 
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iB  tbta  ease  shows  that  tha  Iwoaa  triad  la 
the  cause  wexe  those  of  am  action  In  eject- 
ment, Instead  of  those  in  an  action  In  forci- 
ble entry  and  detainer.  The  amendment  ask- 
ed for  -by  the  plaintiff  In  the  cause  b^ow, 
and  allowed  trr  the  court,  was  a  change  in 
the  Dane  of  tbe  action,  and  not  such  an 
amendment  aa  changed  the  Issues  to  be  tried. 
The  answer  of  the  defendant  in  the  action 
ts  Just  Bocb  aa  answer  as  lie  would  have 
had  to  hare  filed  in  the  case  to  hare  his 
title  and  possession  of  the  premises  tried  In 
action  of  ejectment.  He  was  not  snrprlsed 
by  the  amendment,  but  In  fact  had  treated 
the  action  up  to  the  time  that  the  amendment 
was  asked  as  though  It  were  an  action  of 
ejectment,  had  produced  his  wltneaaes,  and 
was  ready  to  go  on  with  the  trial  and  pre- 
sent his  side  of  the  issues  In  the  case.  The 
statute  (section  0060.  Mansf.  Dig.;  section 
3285.  Ind.  T.  Ann.  St  1899)  prorldes  that 
"the  court  may  at  any  time  In  furtherance 
of  Justice,  and  on  such  terms  aa  may  be 
proper,  amend  any  pleadings  or  proce^lng, 
by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the 
name  «f  a  party,  or  a  mistake  in  any  other 
respect,  or  by  Inserting  other  allegations  ma- 
terial to  the  ease,  or,  when  the  amendment 
does  not  change  substantlaOy  the  claim  or 
■  defuse,  by  conforming  the  pleading  or  pro- 
ceeding to  the  facts  proTed."  Under  this 
section  the  court  is  given  a  wide  discretion. 
In  the  furtherance  at  Justice,  to  allow  any 
mistake  made  In  a  pleading  to  be  corrected, 
where  It  does  not  substantially  change  the 
claim  or  defense.  In  this  case  the  claim  and 
defense  remained  exactly  as  they  were  be- 
fore the  amendment  was  made.  There  was 
not  evoi  necessity  for  delaying  the  trial  of 
the  action,  as  bottt  parties  were  ready  to 
try  the  action  as  though  It  were  one  In  ejectr 
meat  Under  section  5083,  Mansf.  Dig.  omo- 
tlon  8288,  Ind.  T.  Ann.  St  1890).  "the  conrt 
mast,  la  erery  stage  of  an  action,  disregard 
any  error  or  defect  in  the  proceedings  which 
does  not  aflTect  the  snbstantlal  rights  of  the 
adverse  party,  and  no  Judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect"  Here  the  court  below  saw  that 
fbe  substantial  rights  of  both  parties  were 
presented  by  the  pleadings  In  the  action,  and 
that  they  could  [H-oceed  to  a  trial  of  the  ac- 
tion without  Injury  to  either;  and.  In  com- 
pllance  with  the  dta«ctlons  of  the  statute, 
the  court  could  not  do  otherwise  tb&n  to 
proceed  to  try  this  action.  Instead  of  patUag 
both  parties  to  the  expense  and  delays  tn- 
ddent  to  the  filing  of  a  new  cause.  While 
In  this  case  it  is  true  that  the  ajniellaats 
were  necessitated  to  the  giving  of  a  bond 
to  hold  possession  of  the  premises,  It  was 
at  their  own  option  whether  they  should  or 
should  aot  gtve  the  bond.  Having  given  the 
bond,  they  retained  possession  of  the  prem- 
ises, and  consequently  the  mere  fact  that  la 
forcible  entry  and  detainer  the  plalntUBi 
«Mld  have  acqnlrad  possession  of  the  prem- 


ises, and  wwe  endeavoring  to  do  so^  does 
not  in  the  Iceat  diange  the  power  of  the 
court  In  the  fortheranca  of  Justice  to  treat 
this  action  and  tiie  pleadings  thereto  as  ao 
action  of  ejectmemt  and  to  try  the  case  a& 
such.  Nor  doea  It  make  any  dtSosace  that, 
because  the  plaintiffs  had  the  rigkt  to  Inaa 
tnte  a  separate  salt  in  ejectment  under  the 
statute^  the  court  could  not  treat  the  actioa 
before  It  as  one  such.  We  think  thore  la  no 
CTTor  In  the  Judgment  of  the  coort  btfow, 
and  the  same  is  therefor*  affirmed. 

CLAYTON,  C.  aad  TaOMAS  and 
TOWNSEND,  JJ„  coaenr. 


GENTBT  V.  SINGLErrOM. 
.  (Court  of  Appeals  of  Indian  Territory. 
0,  1901.) 

PAKTNKRBHIF-CONTRAOT-^aaNCT-^VI* 
DBNCB-QUESTION  FOB  JURY. 

Plaintiff  entered  Into  a  partn^shlp  with 
J.  whereby  plaiotiff  was  to  famlBh  the  moner 
and  J.  was  to  boy  and  s^  cattle,  dividias 
profits.  J:  made  aa  agreement  with  H.  to  ai- 
slst  him,  to  which  arrangement  plaintiff  did 
Dot  dissent  farther  than  to  say  that  J.  was 
the  only  partner  whom  he  knew.  H.  and  J. 
parchaaed  certain  cattle,  but  befwo  they  were 
removed,  without  authorl^,  sold  tnem  to 
defendant  and  plalutiff  brougnt  trover.  ITcU. 
that  It  was  error  to  reject  eviaence  that  J.  and 
H.  werr  commonly  reputed  to  be  partners,  and 
to  direct  a  verdict  for  j^^ntiff.  bat  the  qne^ 
tlon  of  agency  or  partanshlp  w  the  put  of 
H.  should  have  been  submitted  to  the  jisry. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  Qie  Indian  Territory: 
before  Justice  WUllam  M.  SprtDSC^i  October 
4,  1888. 

Action  by  Thomas  Q.  Singleton  against 
William  E.  Gentry.  From  a  Judgment  In 
plalntlCTs  favor,  defoidant  appeals.  Be- 
versed. 

This  is  an  action  In  the  nature  of  the  eom- 
mon-law  action  of  trover  to  recover  the  value 
of  56  head  of  cattle  which  the  plaintiff  alleg- 
ed the  defendant  wrongfully  took  and  con- 
verted to  his  own  use.  The  facts  are  as  M- 
lows:  The  plaintiff,  Thomas  6.  Singleton, 
appellee  herein,  and  who  resided  at  Predo- 
nla.  In  the  state  of  Kansas,  and  J.  A.  Skaggs. 
who  resided  at  Shawnee,  Oklahoma  territory. 
In  the  sprli^  of  1887  entered  Into  a  co-part- 
nership whoeby  Slagleton  was  to  fnmlsb 
the  m(»iey,  and  Skaggs  his  i^lU  and  time, 
la  the  purchase  and  sale  of  cattle,  and  th^ 
were  to  divide  the  profits  equally.  Skaggs 
afterwards  madci  an  arrangemoit  with  J.  N. 
Benry  by  which  Henry  was  to  assist  him 
In  the  cattle  business,  and  Skaggs  waa  to 
divide  his  half  of  the  profits  equally  with 
Henry.  Stngleton  aflwwanb  teamed  tron 
Henry  of  this  axrangamoit  and  made  w 
otiier  objection  Uian  that  Ska^  was  the 
only  partnn  he  knew  la  the  business,  and 
Henry  replied  that  all  he  claimed  was  onc- 
I  fourth  of  tbs  profits.  Atwot  tba  latter  pact 
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of  Jmi^  1897.  Skasm  and  Hmrj  west  to- 
settiOT  tn  a  tyaggs  to  a  farnwr  and  cattle 
man  by  th«  name  of  Cbarlea  Bruoer.  and 
bought  tbe  cattla  In  qoestion;  and  Bkaxga 
save  Bnm«r  a  dheek  for  9500,  and  agreed  to 
let  tbe  cattle  remain  In  Broiler's  pasture 
unUl  lie  taw  that  the  duck  waa  good,  and 
tbat  he  would  pay  the  balance  later  on.  On 
July  7di  Bkagga  ffave  Bnmer  another  chedc 
for  914)62.  being  the  balance  on  tbe  purchase 
priee  of  Ike  cattle.  The  cattle  woe  to  re- 
main In  Bmner'a  pasture  far  a  few  days^ 
until  they  got  ready  to  moTa  tbarn.  and  they 
wan  to  pay  ftaner  paatnrage.  Some  days 
aftenrards  Henry  came  to  Broner's  pastare 
•vfttb  a  man  named  MagUL  vfio  was  tbe  agent 
and  buyer  for  W.  B.  Quitry.  the  appellant; 
and.  after  em  mining  the  cattle,  MaglU  bongbt 
them  tat  Gentry,  and  paid  for  tbem.  and 
drove  them  acroas  the  eoontry  to  Obecotah, 
from  which  place  they  were  shipped  to  mar> 
ket  by  Gentry.  Henry  paid  Bnmer  for  the 
pasturage  of  the  cattte  for  tbe  time  they 
bad  remained  after  he  and  Skaggs  went 
there.  Henry  then  re  turned  to  Shawnee, 
-where  he  dwosltod  the  duck  whldi  he  had 
recilTed  for  the  catUe  In  tbe  bank.  He  and 
SbaggB  then  got  Into  a  controTersy 'orer  a 
■ettlement  and  Skaggs  telegraphed  for  Sin- 
gleton, who  came  dovn  from  Kansas  and 
'  cot  ont  a  warrant  for  Henry,  bnt  by  direction 
of  Singleton  It  was  not  serred  on  Henry. 
.After  Skaggs,  BlngletMi.  and  Henry  failed  to 
settle.  Skaggs  and  Btai^tcD  came  to  Obecotah 
to  see  Gentry,  who  told  them  that  he  had 
already  shipped  the  catde  to  maifcet,  and 
asked  them  why  they  did  not  go  on  to  Henry 
abont  It,  If  he  had  no  right  to  seU  them.  Sin- 
gleton replied  that  he  did.  but  Henry  "talked 
real  sassy"  to  him.  Gentry  refused  to  pay 
SIttgtetoD  for  tbe  cattle,  and  he  brings  this 
salt.  On  Uie  trial  of  the  case  Oentry  <^ered 
to  prore  that  Skaggs  and  Henry  were  deal- 
ing in  cattle  csnerally  abont  the  time  the 
cattle  In  oontxorerv  were  bought,  and  that 
they  wwe  generally  regarded  as  partners.  In 
the  nelgbbo^MMd.  In  soeb  business;  bnt  the 
trial  court  mled  that  unless  Skaggs  and 
Henry  bad  antborlty  from  Singleton  to  sell 
the  particular  cattle  In  controTeray.  he  was 
not  bound  by  the  sale,  and  no  title  passed. 
Tbe  defmdant  saved  exceptkma  to  this  ral^ 
Ing  of  tbe  oourt,  and  the  same  la  assigned  as 
error.  At  the  dose  of  the  testimony  tbe 
trial  court,  on  motion  at  counsel  for  plain- 
tiff, directed  tbe  Jury  to  find  tbe  Issoes  for 
tbe  ptalatlff,  and  assess  the  damages  at  the 
reasonable  maiftet  Talue  tbe  cattle  at  the 
time  they  were  sold  by  Henry  to  Gentiy. 
Defendant  duly  excepted  to  this  action  of 
tiie  court  and  tiie  same  Is  assigned  aa  error. 
Ttw  jury,  tmder  tbe  direction  of  the  court, 
returned  a  Terdlct  for  plaintiff,  and  assessed 
his  damages  nt  91JS60.  Defendant  filed  his 
motitm  for  a  new  trial,  which  waa  oTerruled 
by  tbe  court;  and  the  court  entered  ]udgm«it 
on  tbe  Terdlct;  to  which  defendant  excepted 
and  prayed  aa  appeal,  and  took  time  to  file 


a  bUl  of  e»!C|>ti(ma,  and  tn  doe  time  brought 
thla  case  before  this  court  for  review. 

N.  B.  Maxey  and  BeAjamin  Martin,  Jr.. 
(James  M.  Shackelford,  of  counsel),  for  ap- 
pelUmt  W.  T.  Hutohlngs  and  P.  O  Wrat,  for 
appellee. 

XHOUAS.  J.  (after  stating  the  facts).  Un- 
der the  facts  In  thla  case,  tbe  appellee  and 
J.  A.  Skaggs  were  partners.  Singleton  was 
to  do  nothing  hot  furnish  the  money,  and 
Skancs  was  to  buy  and  sell,  and  divide  the 
profits  equally  with  Singleton.  This  consti- 
tuted them  partoers.  Mr.  Bates,  In  his  work, 
on  Partnership  (volume  1.  p.  48,  |  3SX  sajs* 
"Where  A.  contclbntes  services  In  collect- 
ing and  buying  bogs  and  cattie,  and  B.  fur- 
nliAies  tbe  capital.  proOto  to  be  divided,  noth- 
ing being  said  abont  loqaea,  there  Is  a  com- 
mnnity  of  proflta,  and  therefwe  a  partner- 
ship, and  A.  cannot  sue  B.  at  law  for  his 
share.  B.  advanced  930,000  to  H.,  to  Inve^ 
la  the  purchase  and  sale  of  cotton  goods;  H. 
to  attend  to  tmsbieBs,  and.  after  repaying 
tbe  money,  divide  the  proflto  eoually.  Beal 
estate  was  bot«ht  with  part  ot  tbe  proceeds, 
and  the  title  taken  In  H.'b  name.  There  was 
held  to  be  a  partnership  inter  se,  and  a  loss 
must  fall  upm  both.  So,  where  8.  gave  N. 
9300  to  boy  sheep.  S.  to  have  half  the  profits, 
and  if  there  were  losses  be  waa  to  have  no 
Interest,  this  Is  a  partnership  Inter  se,  not 
merely  In  the  profitit  but  In  tbe  9300."  In 
Dob  V.  Halsey,  8  Am.  Dec.  203,  it  was  bdd: 
"Whwe  one  furnishes  the  capital  for  an  im- 
dertakli^,  and  another  puts  In  hie  services  In 
consideration  of  a  share  of  the  proflta.  In^ 
d^jDltely,  there  Is  a  paxtnerabip  between 
them,  as  regards  tbe  parties  thnuselvea,  as 
well  aa  tblrd  persons."  See,  also.  Miller  v. 
Hughes,  10  Am.  Dec.  719;  Bromley  v.  Billot, 
76  Am.  Dee.  182;  Leggett  v.  Hyde.  68  N.  T. 
272.  The  oourt.  In  the  caae  of  Miller  v. 
Hughes,  above  dted.  In  paaslng  vpoa  the  pow- 
er of  one  partimr  to  bind  anoUier  by  private 
agreement  between  themselves,  usee  the  fol- 
lowing language:  "That  was  a  matter  that 
concerned  themselves  only,  and  eould  not 
affect  a  contract  made  with  any  other;  for. 
as  partners  have  equal  authority  ov&e  their 
partnership  affairs,  It  would  be  preposterous 
to  suppose  that  either  of  them  could  by  such 
Instructions  limit  the  power  of  the  oth»  to 
bind  him."  In  the  same  case  a  partnership 
Is  defined  to  be  a  voluntary  contract  between 
two  or  more  persons  for  Joining  together 
their  money,  goods,  or  labor,  upon  an  agree- 
ment tbat  their  gain  or  loss  shall  be  divided 
proportionately;  and  whether  each  c<mtrlb- 
ntes  money  or  labor,  or  both  money  and  la- 
bor, or,  as  In  tbe  present  case,  one  finda  mon- 
ey and  tbe  othOT  Ubor.  atiU  It  fa  equally  a 
partnership.  The  fact  tbat  there  waa  n» 
agreement  between  SlngletMi  and  Skaggs  that 
Skaggs  should  be  liable  to  sustain  a  pn^r- 
tlon  of  tbe  loss,  If  any  should  happen  In  tbe 
course  of  trade,  constitutes  them  none  the 
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leu  partoen.  As  Sfcegga  was  entitled  to  a 
lAiare  of  the  proflts.  It  follows  as  a  legal  con- 
sequence that  he  must  share  the  loss.  The 
rule  Is  this  respect  Is  that  one  who  shares 
In  the  advantages  must  also  share  In  the 
dlsadrantages  of  the  partnership  concern. 
Miller  T.  Hughes,  supra.  Skaggs  entered  Into 
an  arrangement  with  Henry  whereby  he  was 
to  divide  his  half  of  the  proflts  with  him. 
This  arrangement  was  known  to  Singleton. 
Skaggs  was  the  acUre  member  of  the  co- 
partnership. Few  persons,  tf  any.  In  the 
neighborhood,  outside  of  the  bank  through 
which  he  and  Singleton  conducted  their  busi- 
ness, Imew  Singleton  in  the  business  at  alL 
Singleton's  home  was  In  Fredonla,  Kan.,  sev- 
eral mites  away  from  where  this  business 
was  being  conducted.  He  furnished  the  cap- 
ital with  which  to  carry  on  the  biwlness,  and 
the  practical  management  of  it  was  turned 
over  to  J.  A.  Skaggs.  That  the  members  of  a 
partnership  are  bound  by  the  action  of  one  of 
Its  members  in  the  employment  of  servants 
and  employes  for  the  purpose  of  carrying  on 
the  partnership  business  Is  well  established. 
"Each  partner  in  the  prosecution  of  the  busi- 
ness has  Implied  power  to  employ  labor  or 
engage  services  such  as  are  necessary  to  con- 
duct the  ordinary  buriness  of  Joint  enter- 
prise." 1  Bates,  Partn.  |  S84,  and  cases  cited. 
The  testimony  shows  that  the  cattle  were 
purchased  originally  from  Charles  Bnmer; 
that  at  the  time  of  the  purchase  Skaggs  and 
Henry  went  to  the  house  of  Charles  Bmner, 
and  contracted  with  him  for  the  purchase  of 
the  same;  that  the  cattle  were  left  In  the 
pasture  of  Bmner  for  some  time  after  they 
were  purchased.  And  Bruner  testified  that 
he  did  not  know  Singleton  In  the  transaction; 
that  he  told  them  he  would  not  be  resptmsi- 
ble,  as  he  was  going  to  be  away  from  home, 
and  Skaggs  said  he  or  Henry  would  be  around 
there  to  look  after  the  cattle;  that  the  cattle 
were  taken  away  while  he  was  absent  from 
home;  and  that  Henry  afterwards  paid  htm 
for  the  pasturage  of  the  cattle.  The  testi- 
mony of  a  number  of  other  witnesses  was 
offered  to  show  that  Skaggs  and  Henry  were 
buying  and  selling  cattle  in  the  neighborhood, 
and  were  generally  regarded  as  partnera 
The  trial  court  ruled  that  this  testimony  was 
not  proper  until  defendant  had  first  establish- 
ed that  Henry  was  Singleton's  agent  We 
think  that  the  question  of  whether  Henry's 
relations  to  the  business  were  such  as  to  con- 
stitute him  a  partner  of  Skaggs,  or  an  agent 
of  the  partnership,  should  have  been  submit- 
ted to  the  Jury,  under  proper  Instructions, 
and  that  It  was  error  for  the  court  to  direct  a 
verdict  for  the  plaintiff.  In  Bromley  v.  Bi- 
llot, 70  Am.  Dec;  183,  It  was  held  "that  a  per- 
son who  receives  a  share  of  business  profito 
by  way  of  salary  or  compensation  for  services 
Is  liable  as  a  partner  to  third  persons,  unless 
the  true  character  of  the  agreement  is  known, 
or  the  apparent  relations  of  the  parties  are 
such  as  should  put  parties  dealing  with  them 
upon  Inquiry,"  If  a  wrong  has  been  commit- 


ted In  this  x»ue,  It  was  ooeasioned  tlie  ap- 
pellee, and,  if  It  be  claimed  for  falm  tiiat  he 
was  Innocent  of  the  transaction  In  question, 
he  stands  upon  no  higher  ground  than  the 
appellant;  and,  where  one  of  two  innocent 
parties  must  suffer,  every  principle  oi^  right 
and  Justice  would  suggest  that  It  should  he 
the  one  who  made  the  commission  of  the 
wrong  possible,— the  (me  who  placed  tlie  pow- 
er in  the  hands  of  the  man  who  actually 
committed  the  wrong.  "Where  one  person 
clotties  another  with  all  the  Indicia  of  owner- 
ship of  personal  property,  he  Is  bound  by  fht 
act  ot  such  person,  even  though  it  be  cod- 
trary  to  bla  Inatmctlona."  Carmlchael  v. 
Buck,  70  Am.  Dec  226;  Mowrey  v.  Walah,  8 
Cow.  288;  Rosser  v.  Darden  (Ga.)  7  8.  B.  919, 
14  Am.  St.  Hep.  aC2;  Steamboat  Oo.  v.  Scud- 
der,  67  U.  S.  872,  17  L.  Ed.  282;  Saltus  v. 
Everett.  20  Wend.  267;  2  Herm.  Estop.  {  978. 
Mr.  Herman,  In  Ids  work  on  Estoppel  and 
Res  Judicata,  In  the  section  above  quoted, 
says:  "Where  the  owner  holds  out  another 
or  allows  him  to  appear  as  the  owner  of,  or 
as  having  full  power  of  disposition  over,  the 
property,  and  Innocent  third  parties  are  led 
Into  dealing  with  such  apparent  owner,  they 
will  be  protected.  Their  rights  in  such  cases 
do  not  depend  upon  the  actual  title  or  ao- 
thorlty  of  the  party  with  whom  they  deal 
directly,  but  are  derived  from  the  act  of  the 
real  owner,  which  precludes  him  from  dis- 
puting, as  against  them,  the  existence  of  the 
title  or  power  which,  through  negligence  or 
mistaken  confidence,  he  caused  or  allowed  to 
appear  to  be  vested  In  the  party  making  the 
sale  or  conveyance.  Possession  of  personal 
property  Is  prima  facie  evidence  of  title.  It 
would  furnish  fraudulent  parties  with  the 
means  of  defrauding  honest  purchasers  to  In- 
trust them  with  the  apparent  ownership  of 
property,  while  the  real  title  Is  allowed  to 
remain  In  a  third  party,  who  can  reclaim  It 
at  pleasure."  We  are  therefore  of  opinion 
that  there  is  error  In  the  record,  and  that  the 
appellant  was  entitled  to  a  new  trial  The 
case  Is  therefore  reversed,  with  directions  to 
the  court  below  to  set  aside  the  Judgment  and 
grant  a  new  trlaL  Beversed  and  remanded. 

CLAYTON,  a  J„  and  TOWNSBND  and 
GILL,  concnr. 


la  re  ENGLISH. 

(Court  of  Appeals  of  Indian  Territory.  April 
0,  1901.) 

MUNICIPAL  CORPORATIONS-FOWBBS— WOOD- 
BN  BUILDINGS  —  UBIOHT  —  BXTBNT  —  ORBI- 
NANCB-ULTRA  VI RBS— CONVICTION  DNDBR 
—HABEAS  C0RPU3. 

Mansf.  Dig.  S  7S2  <Ind.  T.  Ana.  St.  1899, 
i  S22),  provides  that  tnunicipal  govemmenti 
shall  have  poww  to  guard  against  accidents 
fire,  to  regulate  the  building  of  houses,  and  to 
prohibit  the  erection  of  any  building  "more 
than  ten  feet  hleh,"  uniess  of  brick,  etc. 
Mansf.  Dig.  |  7«l  (Znd.  T.  Ann.  SL  1899;.  f 
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GM),  empowm  municipal  corpontioiw  to  make 
■ncn  orunances.  not  incoiutot«it  witli  the  lam 
of  the  Btate,  aa  to  them  shall  seem  necessary 
for  the  public  safety,  general  welfare,  etc. 
Held,  that  a  city  ordinance  prohibiting  the  erec- 
tion of  wooden  boildlnci  nu»e  than  10  t«et 
sqaare  was  ultra  tIiw  as  to  bnUdinga  loot  than 
10  feet  in  height. 

Appeal  from  the  United  States  court  for 
the  Nortbem  district  of  tbe  Indian  Terrt- 
tmj;  before  Justice  John  B.  nioinaa,  No- 
Tonber  ^  ISMl 

Petition  for  a.  writ  of  habeas  enpna  by 
Albot  Z.  Bn^sb.  From  an  order  denying, 
tbe  petition  and  remanding  pettttonor  to 
custody,  he  appeals.  BeTersed. 

Hutcblngs  &  West,  for  appellant  Oharleo 
Ton  yreiae,  for  appellsek 

CLAYTON,  a  J.  On  tho  Ist  day  of  No- 
vember. ISW.  tbe  appellant.  Albert  Z.  Bng- 
llab,  a  resident  of  the  InccHporated  town  of 
Muskogee,  was  arrested  and  brought  before 
tbe  mayor  of  aald  town  for  a  vli^tkm  of 
ordinance  No.  80,  and  was  fined  92.60  and 
costB.  In  default  of  payment  of  aald  fine, 
he  was  committed  to  tbe  custody  of  the 
marshal.  He  Immediately  soed  out  the  writ 
of  habeas  corpua  luvolved  horein,  which  was 
tried  on  Saturday,  Novnuber  4,  1690.  The 
petition  sets  fwth  sectiona  of  the  ordinance 
which  tbe  appelant  Tiolated,  he  having  built 
some  wooden  buildings  within  the  fire  dis- 
trict 9%  feet  high,  bot  admittedly  of  greater 
width  than  those  allowed  ondw  the  ordl* 
nance.  The  ordinance  only  permitted  out- 
bouses  not  exceeding  10  feet  eqoare  to  be 
constmcted  of  wood,  or  wood  and  corrugated 
iron.  Plaintiff  contended  that,  under  the 
laws  of  Arkansas,  he  could  erect  necesssry 
outballdlDga  of  soy  width,  provided  they 
did  not  exceed  10  feet  In  height  The  town 
appeared  by  its  attorney,  and  demurred  to 
the  petition,  and  the  demurrer  was  sustain- 
ed by  tbe  court  and  It  is  from  that  ruling 
this  appeal  is  prosecuted. 

The  sections  of  the  dty  ordinance  refer- 
red to  are  as  follows: 

"Sec.  2.  No  building  shall  be  wected  with- 
in the  aforesaid  district  [the  fire  limits]  ex- 
cept as  hereinafter  provided,  nnlesa  the  same 
Bhall  be  constructed  of  brick,  stono^  or  other 
lire-proof  materlsl. 

"Sec.  8.  Sheds  not  exceeding  12  feet  in 
height  at  the  highest  part  thereof,  and  nec- 
essary ont-hoosee  not  exceeding  ten  feet 
square  and  12  feet  high  at  tbe  highest  part 
may  be  constructed  of  wood,  or  wood  and 
corrugated  iron:  provided,  that  the  term 
shed  shall  be  construed  to  mean  a  struc- 
ture with  one  or  more  sides  thereof  entire- 
ly open." 

It  Is  contended  that  the  provisions  of  this 
ordinance,  which  prohibits  the  erection  of 
wooden  outhouses  more  than  10  feet  square, 
although  they  may  t>e  within  tlie  prescribed 
height  Is  In  violation  of  section  752,  Mansf . 
Dig.  (section  522,  Ind.  T.  Ann.  St.  1809),  which 
reads  as  follows:  "They  shall  have  power  to 
•lS.W.-« 


regolate  tbe  building  of  booses;  to  make  r^ 
ulations  for  the  purpose  of  guarding  against 
accidents  by  fire,  and  to  prohibit  the  erec- 
tiaa  of  any  buildlnjt  or  any  addition  to  any 
building,  more  than  ten  feet  high,  unless 
the  outw  walla  thereof  be  made  of  brick 
and  mortar,  or  of  Iron,  or  st<me  and  mortar; 
and  to  provide  for  the  remoral  of  any  build- 
ing or  additions  erected  contrary  to  such 
prohibition."  The  first  two  clauses  of  tbe 
aboTe  section,  that  municipal  goremments 
shall  have  power  "to  r^rulate  the  building 
of  houses,"  and  to  make  "regnlstlons  for  the 
purpose  of  guarding  against  accidents  by 
fire."  tc^ether  with  the  general  welfare 
clause  ingrafted  In  section  764,  Mansf.  Dig. 
(section  534,  Ind.  T.  Ann.  St  1800),  that 
"munlcli>al  corporations  shall  have  power  to 
make  and  publish  by-laws  and  ordinances 
not  inconsistent  with  tbe  laws  ai  the  state 
*  *  *  as  to  them  shall  seem  necessary 
to  provide  for  tbe  safety,  preserve  the  health, 
promote  tbe  prosperity,  and  Improve  the 
morals,  order,  comfort  and  convenience  of 
such  corporations  and  the  inhabitants  there- 
of," are  unquestionably  sufficiently  broad 
and  comprehensive  to  include  the  power  to 
prescribe  the  dimensions  ot  wooden  build- 
ings, or  to  prohibit  their  erection  altogether, 
within  the  fire  limits  of  a  dty  or  town. 
"The  decided  weight  of  authority'  In  this 
country  Is  that  municipal  corporations  have 
the  power,  under  tbe  general  welfare  clauses 
usually  contained  in  their  charters,  without 
express  legislative  grant  to  establish  fire 
limits,  'forbidding  the  erection  of  wooden 
buildings  within  such  limits,  when  such  reg- 
ulations are  not  Inconsistent  witb  the  gen- 
eral laws  of  the  stata"  See  Am.  &  Bug. 
Enc.  Law,  1170,  and  note  1.  where  the  au- 
thorities are  collated.  Bat  the  clause  of  sec- 
tion 762,  Mansf.  Dig.  (section  622,  Ind.  T. 
Ann.  9t  1800),  above  set  out  granting  the 
power  to  cities  and  tovras  to  prohibit  tbe 
erection  of  wooden  buildings,  expressly  lim- 
its that  power  to  buildings  more  than  10 
feet  high.  The  language  is:  "And  to  pro- 
hibit the  erection  of  any  building,  or  any 
addition  to  any  building,  more  than  ten  feet 
high,  unless  the  outer  walls,"  etc.  The  stat- 
ute Is  silent  as  to  any  dimensions  exc^t 
as  to  helgbt  asd  therefore  the  power  to 
prohibit  tbe  erection  of  buildings  at  all 
springs  into  existence  only  when  tbe  height 
mentioned  In  the  statute  is  exceeded.  And 
SB  the  dty  council  Is  the  creation  of  the 
statute,  and  derives  all  its  powers  from  it 
it  can  pass  no  ordinance  except  such  as 
the  legislature,  by  statute,  has  authorised  It 
to  do;  and,  inasmuch  as  the  l^slature  has 
seen  fit  to  grant  the  power  to  prohibit  the 
erection  of  wooden  buildings  only  when  their 
height  exceeds  10  feet,  the  dty  council  can- 
not enlarge  its  power  by  prescribing  thdr 
length  and  breadth  when  under  that  height 
The  Judgment  of  tbe  court  below  in  sustain- 
ing the  demurrer  and  remanding  tbe  pris- 
oner is  therefws  reversed,  and  tbe  caose  M- 
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manded,  with  fireeUons  to  dlBcfaarse  tiw 

prisoner. 

TOWK8BND  and  GXLU  concur. 


GULSB  «t  al.  r.  INGLE. 

(Court  of  Appeals  of  Indian  Territur* 
.  B,  1901.) 

HORTOAOBB— F&RBOLOSURB— BQVITABLB 
DBFBMBB— DBMURRBR. 

1.  AKfigattoM  that  defendant  trauglit  a  print- 
fug  ofllce  end  papers  of  plaintiff  for  |3.000. 
and  paid  $200  in  cash,  and  assigned  to  him  tiie 
9600  note  In  suit,  and  executed  inetallment 
notes  for  the  balance,  and  that  plaintiff  frand- 
olently  represented  that  the  income  derived 
from  the  printing  business  amoanted  to  |100 
a  month  orer  and  above  expenses,  and  that 
daring  the  six  months  defendant  operated  the 
bmrineM  the  [uroceeds  were  not  sufficient  to 
par  the  expenses,  conetltnted  an  equitable  de- 
fense to  an  action  to  foreclose  a  mortgage  se- 
caring  the  assigned  note,  and  hence  it  was  er- 
ror to  snstain  a  demurrer  to  the  answer. 

2.  Where  plaintiff  brou^t  an  action  against 
0.  and  W.  as  makers  of  a  note  and  M.  as  in- 
dorser,  and  for  thf  foreclosure  of  a  mortgage 
seen  ring  it.  and  M.  filed  an  answer  alleging 
facts  coDStitnting  an  eaoitable  defanse,  whitt 
w«B  adopted  br  0.  and  W..  It  was  error  to 
sostaln  a  demnr^r  to  the  answer  of  C.  and  W. 

Appeal  from  ttie  United  States  court  for 
th«  Sootbem  district  of  the  Indian  Territory; 
befow  Justice  a  B.  EUgore,  March  29,  1S97. 

AcUou  by  Ed.  P.  Ingle  against  S.  S.  Case 
and  aoother.  From  a  Judgment  In  favor  of 
plaintiff,  defendants  appeal  Reversed. 

TUB  vroM  a  suit  begun  In  the  SouthA-n  dis- 
trict of  the  Indian  Territory,  at  Puroell,  at 
the  Instance  of  Ed.  P.  Ingle,  as  plaintiff, 
against  S.  S.  Case,  W.  H.  Walker,  and  B, 
Y.  ManjTum,  as  defendants,  and  was  a  salt 
in  equity  upon  a  promissory  note  bearing 
date  of  September  S.  1881,  executed  and  de- 
Urerod  by  S.  S.  Case  and  W.  H.  Walker  to 
B.  T.  Mangum,  for  the  sum  of  $600,  due  on 
September  1.  1896,  with  Interest  at  10  per 
cent  per  annum,  which  note  was  aft^ 
wards,  on  the  22d  day  of  September.  1894. 
transferred  by  said  B.  Y.  Mangum  by  Indone- 
ment  to  the  pUlntlff.  On  the  6th  day  <tf 
September,  18M,  the  defendants  -  S.  8.  Case 
and  W.  H.  Walker  made,  executed,  and  de- 
livered to  aald  B.  Y.  Mangum  the4r  certain 
chattel  mortgage  In  writing  to  secure  the 
payment  of  aald  pnnnlsaory  note,  on  certain 
chattel  property  mentioned  there,  and  suit 
waa  brought  by  plaintiff  to  recover  Judg- 
ment against  the  makers  ot  aald  note,  and 
gainst  R.  Y.  Mangum  as  Indoraer  thereon, 
and  to  foredose  the  chattel  mortgage  above 
mentioned.  On  October  14,  1896,  defendants 
S.  S.  Case  and  W.  H.  Walker  filed  t^elr 
demurrer  to  plalntUf's  petition,  on  the  ground 
that  the  same  did  not  state  facts  sufflctoit 
to  oonstltute  a  cause  of  action,  or  to  entitle 
the  plaintiff  to  the  relief  sought,  and  because 
the  plaintiff  had  a  plain,  adequate,  speedy, 
and  complete  remedy  at  law,  and  on  the 
same      Oaae  and  Walker  filed  their  sq^ate 


aittwar  to  aald  petltlan.  On  the  28d  day  ot 

October,  1896,  B.  Y.  M«ng<im,  defendant. 
Hied  hlB  separate  anrsver  tn  said  case,  la 
which  he  admitted  the  aaslgument  of  the 
note,  but  claimed  failure  of  consideration 
there,  and  pleaded  fraudulent  represeutatkms 
and  statements  made  by  the  plaintiff  In  or- 
der to  obtain  said  note,  and  fntiier  voAa- 
took  to  i^ead  a  counterclaim  for  damages, 
and  asked  for  Judgment  upon  his  counter 
claim.  On  the  20th  of  November,  1890.  the 
plaintiff  filed  hla  amended  complaint  In  equity, 
setting  np,  In  substance,  therein  about  the 
same  mattera  as  were  In  hie  original  com- 
plaint, with  the  exception  ot  changing  eer 
tain  dates,  and  attacking  certain  exhibits  re- 
ferred to  in  the  original  of  aald  amended 
complaint  On  November  26,  1896,  defend- 
ant Mangum  filed  hla  motion  in  aald  cause 
to  strike  plaintiff's  amended  oomplalnt  tram 
the  files  for  the  reason  that  oa  Octobe*  23. 
1696,  said  defendant  filed  his  anawer  In  the 
above-entitled  canae.  In  which  he  pleaded  a 
oounterclalm,  and  that  ptalntlff  filed  w>  re- 
ply thereto,  and  on  said  26th  day  of  Novem- 
ber, 1896,  plaintiff  filed  his  demurrer  to  the 
separate  answer  of  B.  Y.  Mangum  on  the 
ground  that  the  answer  did  not  state  facta 
sufficient  to  eonstltnte  a  defense  to  the  ac- 
tion, and  that  the  sixth  count  in  his  answer 
did  not  state  facts  sufficient  to  constitute  a 
counterclaim  or  set-off  In  his  favor,  and  on 
said  November  26,  1896^  tlie  ptalntlff  filed 
his  demurrer  to  the  separate  answer  of  S.  S. 
Case  and  W.  H.  Walker  on  the  ground  that 
the  answer  did  not  atate  facts  snfflclent  to 
constitute  a  defense,  and  that  the  facta  atat- 
ed  in  the  second  count  and  the  facta  stated 
In  the  third  count  and  the  facts  stated  in  the 
fourth  count  of  said  defendants'  answer 
were  not  sufficient  to  constitate  a  defame  to 
the  actim,  and  on  November  27,  1896,  the 
plaintiff  also  filed  hla.  reply  to  the  sqtarate 
answer  of  B.  Y.  Mangum,  which  ctHnists 
largely  in  denials  of  tlie  allegations  (tf  aald 
separate  anawer.  On  March  23,  1897,  one 
of  these  demurrers  appears  to  have  be^ 
sdimitted  to  tbt  court  and  sustained.  Pre- 
sumably, this  demurrer  related  to  tbe  sep- 
arate answer  of  S.  S.  Case  and  W.  H.  Walker, 
because  on  the  f<4Iowing  day,  Marcb  21. 
1897,  said  Caae  and  Walker  filed  an  amead- 
ed  answer,  and  on  said  Mardi  M,  1807,  the 
plaintiff  filed  a  motion  to  strike  from  the  files 
tite  separate  answer  of  Caae  and  Walker  be- 
cause the  answer  waa  not  verified,  and  oo 
March  34,  1897,  tlie  plaintiff  also  filed  Us  de- 
murrer to  the  separate  answer  of  Caae  and 
Walker  bccauae  said  anawer  did  not  state 
facta  aufflclait  to  ctmatttute  a  defense  in 
favor  of  defendants;  and  on  March  28;  1897. 
tiie  demuriK'  of  Utt  plaintiff  to  the  sepa- 
rate answer  ct  defendants  Oase  and  WaDcer. 
and  also  the  plalntUPa  demurrer  to  the  sep- 
arate answer  of  R  Y.  Mangum,  were  sub- 
mitted to  the  court  and  thB  court  sustained 
said  several  demurrers,  and  said  defendants, 
and  each  of  them,  declining  to  amend  «r 
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plead  any  fartbar,  tbe  eoart  mad*  and  al- 
tered Jodgv^t  that  plaintiff  sbould  recover 
of  uid  tT(xa  defendants  Caae  and  Walker, 
as  makers  of  said  note,  $520,  with  Interest 
to  date,  and  also  further  decreed  foredoaura 
of  the  chattel  mortgage,  and  that  the  plain- 
tilt  was  the  owner  of  the  same,  and  directed 
the  lasaanee  of  a  writ  directing  the  marshal 
to  seize  asd  sell  said  proiwrty,  and  to  a^;^ 
the  proceeds  thereof  in  payment  of  the  above- 
mentioned  Jndcment,  Interest,  and  coats,  and 
to  pay  any  exceea  arlslnc  from  said  sale  to 
said  defendants  Case  and  Walker.  Excep- 
tions were  taken  to  the  action  of  the  ooort  in 
suatalnlug  the  demurrers  to  the  amended  an- 
swer of  Caae  and  Walker,  and  aiao  to  the 
separate  answer  of  R.  T.  Mangam.  On  I>e- 
cember  20.  1890,  the  Honorable  MelvlUe  W. 
FuUm-,  chief  Justice  of  the  supreme  ctmrt 
of  the  United  States  of  America,  on  the  al- 
lowance of  the  Uooonible  WlUlam  H.  H. 
Clayton.  United  States  aaaodate  Justice  of 
the  court  of  appeals  for  the  Indian  T«Tttory, 
directed  that  said  caose  be  certified  to  the 
United  States  comt  of  appeals  fbr  the  Indian 
Territory,  for  review  and  correction  of  any 
error  thoreln.  and  oa  June  12,  1809.  In  said 
court  of  appeals,  said  appeal  was  ordered  di»> 
misaed.  ttir  the  reason  that  the  cause  had  not 
been  flnaily  disposed  of  as  to  all  parties. 
Caae  In^,  61  S.  W.  9QS.  On  Norember  22, 
188».  the  ptaltttUC  filed  his  motion  in  the 
ITnited  States  corurt  for  the  Southern  district 
of  the  Indian  Territory  for  Jndgmmt  nunc 
pro  tnnc  in  said  cause,  which  motion  was 
submitted  to  said  court  on  November  22, 
ISOe,  and  suBtaliwd  by  said  court  and  on 
said  date.  In  said  court  and  cause,  Jtidgment 
was  entered  nunc  pn  tnnc  against  tlie  de- 
fendant R.  7.  Mangum  for  the  som  of  9600. 
with  interest  from  the  1st  of  September, 
1S06,  at  10  per  cent  per  annnm,  and  further 
decreed  a  Judgment  and  decree  foreckalng 
the  chattel  mortgi^  In  plaintilTa  comidalnt 
mentioned,  and  directing  and  ordering  the 
marshal  of  the  court  to  aelse  and  sell  the 
pn^erty  therein  described,  as  sales  are  made 
oDder  execution,  and  to  pay  the  above  Judg- 
ment interest  uid  costs,  and  to  pay  to  the 
defendants  Case  and  Walker  any  enieaa. 
PrcHn  this  Judgment  the  defendants,  R.  7. 
Mangnrn,  Case,  and  Walker  appealed,  and 
the  case  now  stands  In  this  eonrt  upon  ttetr 
ai^eaL 

J,  W.  Hoeker,  for  appellants.  W.  M.  New- 
dl  and  J.  W.  Cberryliolmes.  for  appellee. 

GILL.  J.  <after  stating  the  facts).  An  ex- 
amination of  the  reeovd  in  this  case  ^ows 
some  Irregnlarittea  with  rcflereaice  to  the  bear- 
ing and  dlspMlng  of  motions  and  demurrers, 
and  actlHi  upon  papwa  filed  after  time  flxe«i 
by  the  stabite  for  filing  such  papers,  without 
first  obtaining  leave  of  court  therefor;  but 
Inasmvch  as  the  parties  Interested  did  not 
at  the  time  of  the  filing  of  such  papers,  make 
Kpeclfle  ohjectioD  thereto^  nor  thereafter  at- 


tack soch  fflliv  by  snfflflent  motion.  It  wUl 
be  presumed  that  soch  papers  were  Sled  by 
leave  of  the  a>urt  particulazly  as  the  parties 
Interested,  the  defendanta,  filed  th^  answen 
thereto.  The  amended  complaint  of  the 
plaintiff  la  attacked  In  no  w^  except  by  mo- 
tion to  strike  the  same  from  the  files,  and 
then  only  tor  the  reastm  that  the  same  was 
filed  after  the  defendant  B.  Y.  Mangum  had 
filed  his  anawK  In  the  case  In  which  he  says 
be  pleaded  a  counterclaim,  and  because  the 
plaintiff  had  filed  no  reply  to  said  counter- 
claim, and  not  because  the  same  was  filed  out 
ot  time  without  leave  of  court,  and  prayed 
for  Judgment  on  the  pleadings.  The  sefarate 
answer  of  S.  S.  Case  and  W.  H.  Walker  de- 
niea  every  allegation  la  said  complaint  not  ad- 
mitted Id  their  answer.  They  admit  the  resi- 
dence and  dtlsoiahip  of  tfas  parties,  and  the 
execution  of  the  note  aiid  mortgage  as  set 
forth  as  exhibits  in  plalntlfTs  complaint;  and, 
second,  '^defendants  specially  d«iy  that  plain- 
tur  la  the  bona  fide  bold«'  ot  aaid  note  for  a 
valuable  consideratloa,  and  that  be  became 
poaseeaed  of  aald  note  In  the  uanal  course  of 
bu^esa,  and  allege;  and  so  charge,  that  plain- 
tiff obtained  possession  of  said  note  through 
fraud  and  misrepresentation,  and  witkont  any 
consideration  whatsoever";  and,  third,  "spe- 
cially deny  that  the  same  has  been  assigned 
or  transferred  to  iilalntlff,  and  deny  that  he 
has  any  Interest  In  the  same,  but  that  the 
same  Is.  In  truth  and  In  fact  the  property  of 
B.  T.  Mangum,  the  original  payee  In  said  note, 
and  that  defendants,  from  time  to  time.  In 
good  faith  b^evlng  that  said  R.  T.  Mangum 
was  the  rightful  owner  and  holder  of  said 
note  and  mortgage,  hare  fully  paid  off  and 
discharged  said  note,  without  notice  or  knowl- 
edge of  plaintiff's  interest.  If  any  he  has.  In 
and  to  said  note,  to  the  said  R.  T.  Mangiun. 
and  that  after  full  payment  of  said  note  said 
mortgage  baa  been  and  is  fully  released  and 
satisfied  of  record,  and  the  original  delivered 
up  to  these  defendanta."  They  plead,  fourth, 
"that  said  R.  Y.  Mangum  is  lns<^veat  and 
that  said  platntlff,  as  Is  shown  by  the  answer 
of  said  R.  Y.  Mangnm  filed  herein,  which 
these  def«idants  allege  to  be  trae  and  adopt 
the  same.  Is  Indebted  to  R.  Y.  Maogum  In  a 
sum  exceeding  the  amount  of  the  ocfte  sued 
upon,  and  that  Ed,  P.  Ingle  Is  a  nonresident 
and  has  no  property  In  the  Jorlsdletlcn  of  the 
court"  The  separate  answer  of  R.  Y.  Man- 
gum. omltttag  captlM.  Is  in  words  and  figures 
as  follows,  to  wit:  "Now  comes  the  defend- 
ant H,  Y.  Mangnm,  and  for  answer  to  plain- 
tiffs petition  filed  herein  alleges:  First 
That  on  the  22d  day  of  September.  1894.  the 
plaintiff.  Ed.  P.  Ingle,  was  possessed  of  a 
certain  printing  office,  presses,  furniture,  and 
fixtures  situated  In  the  town  of  Norman,  Okla- 
homa territory,  and  known  as  the  'Norman 
Transcript'  the  bnslneas  of  said  office  being 
pnbllshi^  the  weekly  newspaper  known  as 
the  'Nwrnan  Transcript'  and  of  a  monthly 
Jonmal  known  as  the  *Okloboma  School  Her- 
ald,* of  Job  printtng.  and  a  general  printtnc 
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biuineu.  Second.  Said  plaintiff  being  desir- 
ous of  selling  said  property  and  boslness,  and 
the  good  will  of  the  same,  falsely  and  fraud- 
ulently represented  to  defendant  that  the  said 
printing  office  was  doing  a  lucrative  and  pay- 
Ing  buelness;  that  said  printing  office  had 
done  a  cash  business  for  the  six  months  Im- 
mediately preceding  the  month  of  September, 
A.  D.  18&4,  amounting  in  the  aggregate  to 
the  Bum  of  (1,340^,  and  that  the  cash  re- 
ceipts of  the  office  for  said  months  exceeded 
the  expensea  of  the  office  an  amount  exceed- 
ing one  hundred  dollars  per  month;  that  said 
office  had  always  paid  plaintiff  as  much  or 
more  than  one  hundred  dollars  per  month 
above  the  actual  and  necessary  expenses  of 
said  office;  that  If  defendant  would  purchase 
said  business,  and  retain  the  then  manager, 
O.  W.  M  each  am,  that  said  office  would  net  a 
profit  to  defendant,  above  all  expenses,  a  sum 
to  exceed  one  hundred  dollars  per  month,  un- 
der the  management  of  said  O.  W.  Meacham. 
Third.  Defendant,  confiding  In  the  representa- 
tions of  the  i^alntlff,  purchased  said  printing 
office,  business,  and  good  wlU  thereof  for  the 
sum  of  (8,000,  then  and  there  paying  in  cash 
the  sum  of  $200,  and  delivered  to  plaintiff 
the  $600  note  signed  by  Case  and  Walker, 
payable  to  defendant  and  which  is  the  sub- 
ject of  plaintiff's  cause  of  action  as  set  forth 
in  his  petition  herein,  and  executed  and  de- 
livered to  plaintiff  his  23  promissory  notes  for 
$100  each,  payable  thirty  days  apart,  com- 
mencing November  10,  1894.  Fourth.  That 
the  business  of  said  printing  office  was  not, 
before  nor  at  the  time  of  making  said  false 
and  fraudulent  statements  and  representa- 
tions, a  paying  and  lucrative  business,  and 
at  no  time  did  the  Income  of  said  office 
amount  to  as  much  as  $160  per  month,  and 
the  said  business  never  paid  a  net  profit  dur- 
ing the  six  months  aforesaid,  or  before,  of  as 
much  as  $100  per  month,  as  plaintiff  at  the 
time  well  knew;  that  said  boslness  had  been 
running  at  a  dead  loss  for  several  months 
prior  to  the,  time  defendant  purchased,  which 
was  well  known  to  the  plaintiff  at  the  time. 
Fifth.  That  although  defendant,  relying  upon 
the  r^resentatlons  of  plaintiff,  retained  the 
said  O.  W.  Meacham  In  control  and  manage- 
ment of  said  business,  running  the  same  for 
four  months  after  said  purchase,  during  all 
of  said  time  said  business  failed  to  pay  the 
running  expenses  of  said  office,  and  resulted 
in  a  dead  loss  to  defendant.  Sixth.  That,  to 
secure  the  deferred  payments  aforesaid,  de- 
fendant made  and  delivered  to  plaintiff  a 
mortgage  on  said  printing  office  and  business, 
by  the  terms  of  which.  If  default  were  made 
In  the  payment  of  any  ot  the  Installment 
notes  of  $100,  as  aforesaid,  i^alntlff  should  be 
entitled  to  assume  possession  of  said  business 
and  office,  and,  after  refusal  of  defendant  to 
pay  Che  second  and  third  Installment  notes, 
plaintiff  took  possession  of  said  printing  office 
and  business,  and  now  holds  the  same,  to- 
gether with  supplies  furnished  said  office,  put 
in  by  defendant,  amounting  to  the  sum  of  $50. 


Seventh.  That,  reason  of  the  aforesaid 
false  and  fraudulent  r^resentstions  of  plain- 
tiff, defendant  paid  plaintiff  the  sum  of  $200 
In  money,  as  aforesaid,  and  delivered  plalntUT 
the  $600  Case  and  Walker  note,  aforesaid,  and 
paid  the  first  Installment  note.  amounUng  to 
the  sum  of  $100,  and  furnished  said  office  with 
necessary  supplies,  which  were  taken  posses- 
sion of  by  plaintiff.  In  the  sum  of  $66,  and 
expended  four  months  of  his  time  and  labor 
attempthig  and  trying  to  make  said  office  i>ay, 
as  defendant  reas(mably  es^ected  It  to  do, 
reasonably  worth  the  sum  of  $75  per  month, 
or  a  total  of  $300.  and  In  all  defendant  has 
been  damaged  In  the  full  sum  of  $655,  besides 
the  amount  of  the  Oose  inH  Walker  note 
aforesaid.  Eighth.  The  plaintiff  still  holds 
possession  of  two  of  said  Installment  notes 
for  $100  each,  and  refuses  to  deliver  the  same 
to  defaidant.  Wherefore,  as  plaintiff  obtain- 
ed the  possession  of  said  $500  note,  the  sub- 
ject of  this  cause  of  action,  through  frand  and 
deceit,  defendant  prays  the  Judgment  of  the 
court  that  the  two  notes,  of  $100  eadi.  be  also 
delivered  up  to  defendant,  and  canc^ed,  and 
that  defendant  have  further  judgment  of  the 
court  ov^  and  against  the  plaintiff  In  the  sum 
of  $066,  his  damage  as  aforesaid,  cosia  of 
suit,  and  such  gmeral  and  special  relief  as  in 
equity  and  good  conscience  the  coort  may 
deem  fit  and  proper."  To  this  separate  an- 
swer of  Uangnm's,  and  also  to  the  s^^arate 
answer  of  Case  and  Walker,  the  p'y'"t<ff  filed 
his  demurrer  that  the  same  did  not  state  facta 
sufficient  to  constitute  a  defoise.  and  at  the 
same  time  the  plaintiff  filed  his  reply  to  the 
separate  answer  of  Mangnm. 

The  answer  of  Mai^m  and  the  reply  of 
the  plaintiff  raise  an  Issue  as  to  the  fraud- 
ulent representations  and  deceit,  and  as  to 
the  failure  In  consideration  in  the  transfer  by 
Mangum  of  the  Case  and  Walker  note  to 
Ingle.  We  think  that  the  separate  answer  of 
Mangnm  stated  an  equitable  defense  against 
the  claim  of  Ingle  on  said  promissory  note. 
If  Ingle  had  obtained  this  note  through  frand 
and  deceit  from  Mangum.  as  well  as  other 
valuable  considerations,  and  held  other  notes 
of  Mangum's  which  Mangum  was  endeavor- 
Ii^  to  have  canceled,  we  think  that  the  mat- 
ters of  the  transfer  of  the  note,  and  the 
means  through  which  the  note  was  obtained 
by  Ingle,  were  so  closely  connected  as  to  be 
one  and  the  same  transaction,  and  that  hfan- 
gnm  would  have  the  right  to  plead,  not  by 
way  of  counterclaim  or  set-off,  these  facts, 
but  as  matters  of  defense;  and.  If  the  testi- 
mony should  establish  his  claims,  that  he 
would  be  entitled  in  this  suit  In  eqnl^  to  have 
the  sale  to  him  by  Ingle  set  aside,  and  his 
notes  canceled,  and  the  Case  and  Walker  note 
returned  to  him,  and  the  demurrer  to  bis  sep- 
arate answer  should  have  been  overraled;  and. 
Inasmuch  as  Case  and  Walker  make  Bfas- 
gum's  answer  a  part  of  their  separate  answer. 
Mangum  should  be  relegated  to  his  original 
position  In  reference  to  said  note.  The  do- 
mnrrer  to  the  answer  of  Case  and  Walker 
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should,  tn  like  manner,  hare  been  oTeirnled, 
and  the  partieB  permitted  to  test  the  tacts  by 
trial.  It  la  not  necessary  to  pass  upon  tbe 
other  quefltlona  Involved  la  this  case,  as,  for 
the  reasons  foregoing,  the  caae  Is  reversed  and 
remanded,  with  directions  to  the  lower  court 
to  overrule  the  demurrers  to  the  separate  an- 
swers of  the  parties,  and  proceed  wttti  the 
case  according  to  law. 

OLAYTON.  G.  J.,  and  THOBfAS  and 
TOWNSBND,  JJ.,  concur. 


BBCKBR  V.  LOUISVILLB  &  N.  B.  CO.i 

(Court  ot  Appeals  of  Kentucky.    April  12, 
1801.) 

RAILHOADS-DUTT  TO  TRB8PA88BR  ON  BRIDGB 

-GONTRIBUTORT  NBOUOBNCB— PBR- 
BMPTORY  INSTROCTION. 

1.  Plaintiff,  a  bov  12  or  14  rears  of  age,  was 
not  guilty  of  contnbatory  negugence  In  remain- 
ing on  a  railroad  bridge,  after  he  saw  a  train 

approsching.  for  tbe  purpose  of  rescuing  wie  of 
his  companioDB,  a  girl  about  the  same  age,  who 
had  fallen  between  the  ties. 

2.  It  the  engineer  saw  pl^ndff  In  time  to 
have  BO  slackened  the  speed  of  the  train  as  to 
enable  plaintiff  to  reach  the  end  of  the  bridge 
In  Bafe^,  he  was  guUtv  of  negligence  In  falling 
to  do  80,  though  plaintiff  was  only  a  trespesser ; 
there  being  no  other  means  ot  escape  for  plain- 
tiff. 

8.  Ab  the  engineer,  if  he  waa  on  the  lookout, 
mtiBt  have  seen  plaintiff  and  his  companions  In 
time  to  BO  slacken  the  speed  of  the  train  as  to 
enable  plaintiff  to  escape,  and  it  Is  not  to  be 

K resumed  that  be  would  have  gone  upon  the 
ridge  without  looking  to  see  whether  It  could 
be  crossed  in  safety  to  the  crew,  the  question  as 
to  whether  tbe  engineer  did  see  tbe  children  In 
time  to  slacken  the  speed  of  the  train  so  as  to 
save  plaintiff  was  for  the  jury,  especially  as 
some  one  was  seen  to  look  out  of  the  cab  of  tbe 
mglne  towards  the  bridge  as  the  train  ap- 
pzoadMd. 

Appeal  from  circuit  court,  Uncoln  coimty. 

"To  be  ofBdally  reported." 

Action  by  Clande  W.  Becker,  by  next 
friend,  against  the  LoalsvIUe  &  Nashville 
Railroad  Company  to  recover  damages  for 
personal  Injuries.  Judgment  tw  defendant, 
and  plaintiff  appeals.  Reversed. 

Robert  Harding,  John  W.  RawUngs,  and 
Eanmet  V.  Puryear,  tor  appellant  Ob  as.  R. 
McDowell  and  J,  W.  Alcom,  tor  appellee. 

GUFFT,  J.  It  la  substantially  alleged  tn 
the  petition  that  one  Mary  Vanaradale,  an 
Infant  between  12  and  14  years  of  &ge.  was 
upon  the  railroad  bridge  of  the  defendant 
at  aald  time  and  place,  and  In  front  of 
said  approaching  train,  and  In  great  danger 
and  peril  of  being  ran  over  by  said  train,  and 
was  placed  In  sold  danger  and  peril  afore- 
said by  the  gross  negligence  of  defendant  In 
falling  to  slacken  said  speed  of  said  train 
after  It  became  aware  of  her  presence  ou  said 
track  and  bridge,  and  by  the  gross  negligence 
of  tbe  defendant  in  falUng  to  stcq?  said  train 


1  Reported  by  Bdvard  W.  Bines,  Esq.,  of  tbt 
Pmklott  bar,  and  fonnerlr  state  reporter. 


after  it  became  aware  cf  ho  presence  on 
said  track  and  bridge,  and  by  the  gross  neg- 
ligence of  tile  defendant  in  the  opoation  ot 
said  train  atter  it  became  aware  ot  her  inres- 
ence  thereon,  and  that  defendant  became 
aware  of  her  presence  on  said  bridge  in  am- 
ple time  to  slackm  the  speed  of  said  train 
to  avoid  running  over  and  upon  her  and  re- 
lieve her  of  said  danger  and  peril.  It  1b  fur- 
ther alleged  that  plaintiff,  Becker,  undertook 
to  rescue  the  sold  Vanarsdale  from  her  peril 
and  danger,  and  to  enable  her  to  escape  from 
being  killed  by  said  train  by  the  gross  negU- 
gence  of  defendant,  and  In  bis  efforts  to 
rescue  said  Vanarsdale,  and  while  he  was 
endeavoring  to  do  so,  the  train  ran  ovw  him. 
knocldug  him  from  said  bridge,  and  perma-' 
nently  injuring  him,  to  the  damage  of  $ri,000, 
for  which  he  prayed  Judgment  Tbe  answer 
denies  that  on  the  occasion  mmtloned  It 
could  have  slackened  tbe  speed  of  its  train 
any  more  than  it  did  after  It  became  aware 
of  the  presence  of  said  Vanarsdale  and  plain- 
tiff, or  that  after  It  became  aware  ot  their 
presence  on  the  bridge  It  could  have  avoided 
running  over  them.  Denies  any  negligence 
at  alL  The  answer  may  also  be  treated  as 
pleading  contributory  negligence  upon  the 
part  of  tbe  plaintiff.  It  Is  also  pleaded  that 
neither  plaintiff  nor  Vanarsdale  had  any  right 
to  be  upon  the  bridge  In  question.  The  af- 
firmative averments  of  the  answer  were  prop- 
erly denied  by  reidy.  Atter  the  {headings 
were  made  up.  and  various  motions  disposed 
of,  which  we  deem  It  unnecessary  to  notice, 
the  trial  waa  entered  Into;  and  at  the  con- 
clusion of  plalntifTs  testimony  the  court, 
upon  motion  of  defendant  instructed  the  Jury 
peremptorily  to  find  tor  the  defendant  which 
was  according^  done.  And,  plalntiflTs  mo- 
tion for  a  new  trial  having  berai  ovCTruled, 
he  prosecutes  this  appeal. 

Hie  sole  question  presented  for  decision  Is 
whether  the  plaintiff  was  entitied  to  have  the 
case  submitted  to  the  Jury,  or,  In  oth«  words, 
was  there  sufficient  evidence  from  which  the 
Jury  might  find  a  verdict  tor  tbe  plaintiff? 
It  appears  from  tbe  evidence  in  this  case 
that  five  children,  to  wit  Ed  Hunn,  Katie 
Hood,  Ullle  Owens,  Mary  Vanarsdale,  and 
I^ntiff.  the  ages  ot  whom  are  about  as  fol- 
lows: I/ilUe  Ow«is,  between  8  and  0;  Ed 
Hunn,  In  his  fourteenth  year;  Katie  Hood, 
about  15;  Hary  Vanarsdale,  between  12  and 
18;  and  the  plaintiff.  In  his  fourteenth  year. 
— had  gone  to  the  creek  for  the  purpose  of 
fishing,  and,  not  being  satisfied  with  tbe  first 
poliit  they  readbed,  decided  to  go  to  another 
place,  and,  to  reach  It  decided  to  cross  the 
creek  on  the  railroad  bridge,  and  vhUe  cross- 
ing* it  they  beard  or  some  means  became 
aware  ot  tbe  approaching  freight  train,  and 
at  once  made  an  effwt  to  get  out  ot  the  way 
of  the  train,  by  continuing  to  cross  the  bridge 
to  the  other  side  at  tbe  creek.  Three  of  the 
party  escaped,  but  Vim  Vanandale,  it  aeons, 
fell  through  between  tiie  ties  or  ban  of  ths 
tMddge;  and  the  ptaUntlff,  wlio  ■ecma  to  hava 
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been  her  eecort  mnfflit  to  reeeoe  her,  and 
peril api  palled  her  up  once  out  oC  the  opening 
in  which  8he  had  fallen,  but  riw  again  tea 
Into  aiutther,  and  as  the  result  of  tiUs  deli^ 
she  was  killed,  and  the  jJalntlir  anffiered  the 
Injuries  sued  for  in  this  action. 

It  la  the  contentltm  of  appdlee  that  plain* 
tUF  had  no  right  to  be  on  the  bridge,  and 
that  It  owed  talm  no  duty  mttll  after  It  dls- 
corored  Us  peril,  which  It  dalnu  It  did  not 
do  In  time  to  avDld  the  injury;  also  ^t  he 
was  gallty  of  such  contributory  se^lgenoe 
as  to  bar  his  ri^  to  recovw.  It  la  eTlden^ 
that  It  was  the  legal  right  aa  well  as  the 
moral  duty  of  the  pialntUF  to  remain  with 
and  aeefc  to  rescoe  hla  companion,  and^  so 
'far  ae  that  question  Is  ccmcemed,  the  law 
seems  to  be  well  settled  that  he  was  not 
guilty  of  any  contribottxy  negligence  toe  le- 
malntng  on  the  said  bri^  for  the  purpose 
of  saving  the  Ufe  of  bis  compaalon. 

It  Is  the  contention  of  appcUant  that  the 
defendant  or  Its  agents  diecorered  those 
parties  upon  the  bridge  In  ample  tfane  to  hare 
Blackened  the  speed  of  the  train  so  as  to 
enable  the  pUlntUf  to  have  avoided  ttie  dan- 
ger. The  evldoue  conduces  to  abow  that  the 
eni^neer  coold  see  the  whole  brli^^  from  a 
distance  of  960  feet,  and  me  standing  on  the 
traA  at  the  Unit  can  see  the  wlu^  lengdi 
(tf  the  bridge  for  320  yards;  that  a  man  In 
the  cab  eoi^  ne  the  train  120  feet  farther 
back.  The  proof  atao  ctmdnces  to  show  that 
a  man  In  the  cab  could  see  the  bridge  130 
feet  turttier  hack  than  If  an  the  gnnmd.  It 
Is  also  evident  from  the  pnat  that  tor  a  con- 
siderable distance  from  the  bridge  It  is  up 
grade  In  leadilng  the  bridge  In  qoeatlon. 
There  m  also  some  proof  tending  to  show 
that  some  one  en  the  engine  was  seen  to 
pot  his  head  out  »  <f  looking  towards  the 
bridge,  at  some  distance  from  It.  It  seems 
to  OS,  from  the  ertdence,  that  the  Jury  wore 
anthorlaed  to  believe  and  to  have  fonnd  that 
the  deCendanf  ■  agents  and  servants  saw 
Uioee  children  upon  the  bridge  In  ample  time 
to  have  80  dadtened  the  veed  of  the  train 
as  to  enable  them  to  have  escaped  the  dan- 
ger. There  Is  hardly  room  to  doobt  this, 
from  the  map  and  evidence  filed  In  this  ac- 
tion. It  la  not  at  all  reasonable  to  auppose 
that  the  defendant.  If  It  had  a  rii^t  to  do  so, 
was  IndW^nt  as  to  the  condition  ot  the 
Inidge  It  had  to  cross.  It  can  hardly  be  pre- 
sumed that  the  defendant  would  net  feel 
enough  of  Interest  in  Its  own  train  and  tbose 
aboard  to  risk  rmuUng  on  the  bridge  without 
looking  to  see  whether  the  bridge  was  tn  a 
condltl<m  to  be  crossed  in  safety  to  the  crew, 
and  If  the  defentont  was  en  the  lookout  It 
must  have  seen  those  children  In  time  to 
have  slackened  the  i^ed  of  the  train  and 
thus  have  prevented  the  Injury.  The  rea- 
sonable conclusion  Is  that  the  children  were 
seen,  but  the  defendant  aapposed  that  thej 
had  ample  time  to  complete  the  crossing  of 
the  bridge  and  thus  escape  Injury,  which  the 
proof  evldoitly  shows  they  would  have  done 


but  for  the  misfortune  of  Mlaa  Ynnaradate 
In  tailing  between  the  ties  or  bars  of  the 
bridge.  If  It  be  oonceded  that  the  plalntUt 
was  a  trespasser,  and  that  defendant  owed 
hhn  no  duty  except  to  protect  him  afUr 
dIscoTOring  his  peril.  It  Is  dear  that  whea 
discovered  upon  the*  bridge  the  defendant 
should  have  given  him  ample  time  to  have 
escaped.  If  be  had  simply  been  on  the  rail- 
road track  In  the  open  country.  It  might  be 
said  that  defendant  had  a  right  to  presnme 
that  he  wonld  step  off  the  track  and  get  out 

1|of  the  way  of  the  train;  but  If  a  party,  hav- 
ing started  to  cross  a  bridge  of  as  much 
jlength  as  the  one  under  consideration,  had 
no  means  of  escape  ercept  to  reach  the  ter- 
nilnatlon  of  the  bridge,  common  humanity 
demands  that,  even  If  s  trespasser,  he  ehonld 
not  be  wantonly  run  over,  but  sbouM  have  a 
reasonable  chance  to  cross  the  bridge  In  safe- 
ty. A  few  minutes*  delay  of  the  train  would 
have  saved  plaintiff  the  great  perBonal  Injury 
which  he  suffered  in  the  vain  attempt  to  save 
the  life  of  the  Rttle  girt  with  him.  It  is  said 
in  section  48S,  2  Shear.  &  B.  Neg.:  **Tbe 
,  hile  stated  In  section  89,  that  the  phdntifl 
may  recover,  notwithstanding  his  contribu- 
tory negligence.  If  the  defendant  after  be- 
comtaig  chargeable  wUh  notice  of  the  plain- 
nUTs  danger,  failed  to  ase  ordinary  caie  to 
avoid  Injuring  blm,  has  been  enforced  In 
imany  railroad  cases.  •  •  •  ^huaj  a  loco- 
'motlve  engineer  or  motorman,  kfter  becom- 
ing aware  of  tbe  presence  of  any  person  on 
or  dangerously  near  the  track,  however  Im- 
prudently or  wrongfully.  Is  bmind  to  use  as 
much  care  to  aviMd  injury  to  blm  as  he  o^ht 
to  use  In  ftevor  of  one  lawfully  and  ^periy 
lipcm  the  track;  that  Is  to  say,  ordmaxy  care 
with  respect  to  anttc^wting  Injury  before  It 
becomes  Imminent,  and  the  utmost  can  and 
diligence  of  which  he  Is  pmonaJly  enable 
aftOT  he  knows  that  It  Is  Imminent.  He  must 
ivomptly  use  all  the  usual  signals  to  warn 
the  trespasser  of  danger,  and  he  must  also 
check  the  speed  of  his  train,  and  even  bring 
It  to  a  full  stop,  It  necessary,  unices  tbe  cir- 
cumstances are  each  as  to  Justify  him,  acting 
prudently.  In  believing  that  the  traveler  sees 
or  hears  the  train,  and  will  step  off  the  track 
In  ample  time  to  avoid  all  danger  without 
any  dlminutlmi  of  the  speed  of  the  train. 
These  rules  apply  to  nil  cases,  even  of  ttie 
most  outrageous  negligence  on  the  part  of  a 
person  on  the  track,— aa,  for  example,  where 
a  person  atteflipts  to  cross  In  the  very  front 
of  a  train,  or  where  children  or  drunkards 
have  actually  fallen  asleep,  lying  across  tlie 
rails.  If  the  engineer  becomes  aware  of  any- 
thing lying  upon  or  dangerously  near  thp 
track,  which  may  possibly  be  a  human  being 
or  a  valuable  animal,  he  Is  bound  to  check 
the  speed  of  bis  train  so  as  to  enable  him 
to  stop  In  time  to  avoid  Injury;  and,  If  In- 
Jury  ensues  from  his  neglect  to  do  this,  his 
sincere  belief  that  the  object  was  worthless 
Is  of  no  defense.  In  general,  an  engineer 
has  the  right  to  assume  that  a  person  wal^ 
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iBC  opoK  ttie  tntck  is  free  to  act.  and  Is  ta 
poaooMfam  of  all  ordinary  faculties,  and  will 
therefore  act  wltli  ordinary  prudence;  bat, 
wben  the  conduct  of  the  traTeler  t»  ioota  as 
to  excite  a  donbt  of  this,  the  mirlneer  1» 
honad  to  UM  sreater  caution,  and  to  check 
or  even  abof^  the  train,  as  may  be  necessary. 
So,  where  he  sees  a  Uttla  child  npon  tbe 
track,  he  has  no  right  to  assume  that  tho 
eUid  wOI  use  tbo  same  discretion  tor  Its 
own  ^tectton  as  an  (dder  [>ersou  would; 
and  he  nniBt  htins  the  wpeeH  of  the  trahi  anr 
control  as  quickly  as  pesBlhle,  so  as  to 
b«  stale  to  stop  It  altogether  If  the  cidid  does 
not  appreciate  It*  danger."  In  section  481, 
Id..  It  to  saM:  "The  rule  stated  In  tbe  last 
sectlen,  however,  does  net  cover  the  whole 
gronnd.  The  defmdant  Is  responsible  not 
only  tee  whal  h*  aetMlIy  knows,  but  tor 
that  whleb  hs  is  bound  to  fcMnr.  It  Is  dear 
that  the  freqaoit  statements  Uiat  eontrfhii> 
t<MT  Bci^gMMe  Is  an  absMnte  bar  to  recov- 
ery. CKoept  wrhtn  the  defoidant's  cwdnct 
taM  been  'reckless,*  'willful,'  or  'wanton.'  or 
even  grossly  negligent,  are  not  sound.  No 
courts  have  In  metwaA  pcsetlee  affiiered  to  this 
tmaglnnrr  rale.  It  has  beea  explicitly  over- 
ruled, and,  tndted,  tt  ht»  been  oplalned 
away  or  dtoavowed  by  courts  which  bad 
pievloniAr  stated  tt" 

After  a  caretnl  consideration  of  the  pvI- 
daee  In  tUa  eaae^  as  well  as  tbe  lav  appli- 
cable ttaeeatoh  m  ue  ctoatly  of  tke  opbilon 
that  Oe  ootut  ecred  In  glTlng  the  p«emptcHT 
instmctlm.  Tte  evUence  made  a  prima 
fade  ease  wblcb  weald  entitle  plataitlfl  to  re- 
cover. XSwlndsment  ^pealed  fmn  Is  there- 
fore iniimaefl,  and  the  cause  remanded,  with 
fltrecttons  to  award  platntUF  a  new  trial,  and 
tar  proceedings  consistent  herewith. 


SOHOBABO  et  al.  v.  MANSON.i 

(Court  of  Appeals  of  Kentucky.    April  12, 

1901.) 

PROHIBITION— REFUSAL  OP  JUSTICE  OF  THB 
PBACB  TO  TRANSFER  CASE. 
The  mere  entry  of  a  motion  before  a  ja»- 
tice  of  tka  pMce  to  transfer  a  case  to  some  o^er 
jtutica  at  the  county  for  trial  does  not  devest 
him  of  Jurisdiction;  and  therefore  a  writ  of 
prohibition  does  not  He  to  restrain  bim  from 
proeeedlnc  with  tb*  trial,  though  be  may  have 
committed  an  error  in  overrttllng  the  moOon. 

Appeal  from  drcnlt  court,  Kenton  county. 

"To  be  officially  reported.** 

Action  by  C.  B,  Scbobarg  and  another 
against  Ia  L.  Manson  for  a  writ  of  prohibi- 
tion. Judgment  for  defendant,  and  plaln- 
t1tf»  appeal.  Affirmed. 

Tlsdale  and  Gray,  for  a|>[»eUanta.  B,  F. 
Orazlanl,  for  ivpcllee. 

DU  BELI/B.  J.  One  Louis  Christian  In- 
stituted an  action  against  appellants,  Scho- 

*  Reported  hr  BAward  W.  Hla«,  Bwi..  9t  tks 
VtankfMt  bar.  sad  lanMriy  state  rvortar. 
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barg  and  Bills.  In  the  conrt  <a  appeOes,  a 
justice  of  the  peace  In  Kenton  county.  Ai^ 
pellantfl  filed  an  affidavit,  and  moved  to 
traaafer  the  case  for  trial  to  some  ether  Jos- 
tlee  of  the  county.  This  motion  being  over- 
ruled, appellants  huftltated  the  present  pro- 
ceeding for  a  writ  of  prohlUti<m,  to  prevent 
appellee  from  proceeding  wltti  the  trIaL  A 
demnirer  to  the  petition  was  sostalned. 

There  seems  bat  one  question  for  decision, 
and  thst  Is  whether  the  filing  of  tjie  affldsr 
vlt  and  entry  of  the  motion  to  tiamta  devest 
a  Justice  of  tbe  peace  of  JurisdlctifHi  to  try 
the  case.  If  It  does  not,  a  writ  of  prohibition 
Is  not  a  proper  remedy.  When  sitting  ss  a 
court  to  pass  upcm  a  motion,  a  Justice  of  the 
peace  la  a  Judicial  cAcer  exercising  a  Judicial 
function.  If  acting  wltbln  the  scope  of  his 
Jurisdiction,  a  writ  of  prohibition  does  not 
lie  to  control  the  exercise  of  his  Judicial  dis- 
cretion. If  he  is  wrong  In  bis  Judgmwt,  it 
Is  error,  to  correct  which  a{i]?eal  will  Ue  In 
proper  cases,  but  not  prohlUtion.  Tbla  exact 
question  seems  decided  In  an  opinion  by 
Ji^e  Taynter  In  Galbraltb  v.  Wllllama  (Ky.) 
SO  S.  W.  ese.  Tbe  Jndgmait  li  afflnned. 


HATFIELD  et  al.  v.  STKBLELi 

(Goort  of  Appeals  of  Kentucky.   AprO  iX 

1901.) 

■  nXBCUTORS  AND  ADHINISmtATORS-PATHBNT 
or  CLAIM  NOT  PROPaitLT  PROVED— 

RBPATUBNT  TO  BHTATBL 
Where  a  claim  not  properly  proved  was 
paid  by  an  adminietrator.  hot  the  amount  was 
afterwards  repaid  to,  and  accounted  for  by,  blm, 
the  item  should  not  bave  appeared  in  his  uttle- 
ment,  either  as  a  deUt  or  credit,  but,  as  It  ap- 
peared on  both  sides  of  the  account,  the  result 
was  the  same,  and  the  court  ineparly  rsfnsed  to 
Bgain  charge  the  admii^stntor  with  the  siaeaafc 

Appeal  from  circuit  court,  Whltiey  county. 

•^'ot  to  be  officially  reported." 

Action  by  Elizabeth  Hatfield  and  others 
against  S.  H.  Steele  to  surcharge  a  aettie- 
ment  Judgment  for  defendant  and  plain- 
tiffs appeaL  Affirmed. 

R.  D.  Hill,  for  apppllanta.   Perkins  &  Boyd. 

for  appellee. 

WHITE,  J.  This  is  an  actloa  to  soreharge 
a  settionent  of  the  accounts  of  appellee, 
Steele,  as  admlnifltrator  of  William  Hatfield. 
The  two  Items  in  question  are  one  of  923&26, 
paid  to  J.  B.  McUn,  and  one  of  9322.S0.  t> 
Jane  Hatfield.  The  court  below  refused  to 
charge  api>ellee  with  these  two  smms,  and 
bence  this  appeal. 

It  appears  In  proof  that  tba  McLln  dalm 
of  $23a2S  was  for  merchandise  sold  to  Ira 
E.  Steele  on  the  written  aider  of  decedent. 
Hatfield,  and  was  paid  by  appellee  adminis- 
trator on  jwesentfttion  of  toe  dalm  by  Me- 
Lln.  This  claim  was  not  properly  proven  as 
the  law  directs,  bat  it  is  conduslvely  shown 

*  Reported  by  SAvart  W.  HliMa,  Beq..  e<  the 
Frankfort  bar.  sad  facnarly  state  npoim. 
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that  It  wo  npaiA  to  the  ntate  by  In  B!< 
Stede,  and  acconnted  f  w  by  the  admlnlitta* 
tor.  w  that  ttaia  item  ai^ears  as  a  d^t  aa 
a>  a  credit  on  the  settlemeDt,  when, 
pnqierly  speaking.  It  should  not  a,pp&uc  at  all 
on  atther  side.  As  to  this  Item  there  was 
no  error  In  the  action  nt  Ote  court 

The  Item  of  98aaJS0  to  Jane  Hatn^  was, 
we  think,  folly  prarea  to  be  a  charge  against 
the  estate,  and,  as*  It  lutd  been  paid,  should 
have  been  credited.  Finding  no  enor,  tho 
Jodgnoent  Is  afflzmed. 


BBITTAIN     sL  T.  L&NKFORD.i 

(Oout  of  Appeals  of  Eratn^.    April  12, 
1901.) 

JUDOICBNT  —  aiOHT  TO  BXBCUTION  —  WHBN 
BARRBD  BT  UP8B  OF  TIMS-DBDUOnON  OT 
TIHB  or  DBFWDANT'8  ABBBNCB  FBCHI 
8TATB. 

In  determining  whether  the  rl^t  to  an  exe- 
cution on  ■  Jadgment  la  barred  by  the  IS-years 
statute  of  limitations,  the  time  of  defendant's 
absence  from  the  state  Bicce  the  last  execution 
was  isaoed  Is  to  be  deducted,  as  Is  done  In  de- 
tenninlnc  whether  on  action  to  uiforoe  the  Judg- 
ment is  oarred. 
Paynter,  G.  3^  dlssentlnf. 

Aiveal  trmn  dreolt  court,  Hftrian  county. 

"To  be  ofllclally  reported." 

Action  by  B.  B.  lAnfcford  against  Garr 
Brlttaln  and  another  to  recover  poBseeslon 
of  land.  Judgment  for  plalntifit.  and  defend- 
ants appeal.  Affirmed. 

Holt  Alexander  &  Holt  and  W.  F.  Hall, 
for  appellantSL   N.  R  Hays,  for  appdlee. 

OUFFY,  J.  It  appears  from  this  record 
that  appellant  Brlttaln  as  principal,  and  ap- 
pellee, B.  B.  Lankfwd.  as  his  surety,  be- 
came Indebted  to  one  W.  T.  Hall,  adminis- 
trator. In  the  sum  of  |90,  and  at  the  Jann- 
ary  term,  1867,  of  the  Harlan  quarterly 
court,  BBtd  Hall  obtained  Judirment  against 
Brlttaln  and  Lankford  for  said  debt  and  on 
the  1st  February,  1867,  Brlttaln  paid  on  said 
Judgment  |29.  and  in  September,  1871,  Lank- 
ford  paid  the  residue  of  said  Judgment  and 
took  an  assignment  from  Hall  thereon  to 
himself.  In  September.  1871,  or  January. 
1872,  Brlttaln.  then  being  a  resident  of  Ken- 
tucky, left  the  state,  and  went  to  the  state 
of  Virginia,  where  he  r^ained  until  ^bout 
1886  or  1886,  and  then  returned  to  Een- 
tDcky.  On  September  17.  1889,  an  execu- 
tion was  issued  on  said  Judgment  for  the 
benefit  of  Lankford,  and  was  returned,  "Mo 
property  found."  A  transcript  of  the  pro- 
ceedings of  the  quarterly  court  was  filed  in 
the  circuit  court  clerk's  office,  and  such  pro- 
ceedings were  had  that  an  execution  was 
issued  from  the  clerk's  office  of  the  circuit 
court  snd  levied  upui  certain  land  as  the 
property  of  Brlttaln,  which  was  sold,  and 
purchased  by  iq^lee,  who  afterwards  ob- 

■  Reported  Iff  BOntrd  W.  HUMS,  Bsq.,  of  the 
FrsnkfSrt  bar.  sad  tmnarlr  *tete  mwnw. 


tained  a  ahwlfrs  dead  tbsnfioc.  aafl  flun- 
%ttw  Instituted  proeeafllnga,  a>  provided  by 
Jaw,  to  obtain  poaaoaslon  of  the  land  so  pur- 
chased by  him.  After  various  motloDs  and 
mders  were  made^  a  trial  wu  had,  and  a 
Judgment  rendered  in  favor  oC  Lankford 
for  posseaslon  ct  the  land  In  eontroversy. 
aad  from  that  judgment  this  appeal  la  pam- 
ecuted. 

The  chl^  defense  relied  on  by  i^pdlmtt 
Is  the  statato  of  Umltatlons.  It  la  erldoit 
that  flie  other  deCenaea  set  up  ware  fnanft- 
doit  But  tt  la  emeatly,  and  wiOi  aoma 
plaaUbfllty.  nrged  that  appeUetfs  rigtat  to 
oifoice  the  Judgment  was  barred  Ui«  atet- 
nte  oC  ilmltatluia.  It  Is  erldoit  from  the 
evldflnceb  as  wdl  aa  from  ttw  agraed  state 
of  faetSk  that  no  exeeutloa  was  Issued  npoo 
the  Jndgmemt  imtn  more  than  10  ^an  after 
Its  rmdltlon  and  after  Its  payment  by  Lank- 
ford. It  la  also  erldent  ttmt  Brittain  re- 
moved from  the  state  of  Kentucky  after  the 
payment  by  IdukfMd,  and  ranalned  s  wm* 
reatdent  ct  Kentncky  until  at  least  about 
1884  or  1886,  so  that  tf  his  absence  from 
the  state  Is  to  be  deducted  from  the  IK-year 
Bbtnte^  which  as  to  resldads  «C  Ibe  state 
would  bar  appellee's  riglit  to  baTO  an  exe- 
cution, then,  in  that  event  Ote  right  of 
Lankford  to  have  execution  issned  and  collect 
the  debt  must  be  unquestioned. 

It  la,  howevor,  Insistad  for  appelant  that 
the  statola  of  llmitatkna  apuiam  only  to  ae- 
tlnu,  or,  In  other  words,  suits,  to  obtsln 
judgioent  and  enforce  the  eoUecttoa  oC  debts 
or  demands  against  the  dflfendaiit,  and  the 
reason  for  the  exempdoos  In  the  statute  of 
llmltatioBS  is  because  tiie  removal  oC  the 
deibtar  obstmcts  the*  proaecotlwi  of  the  ac- 
tion. 

It  ts  argued  that  the  removal  of  the  d^- 
or  in  no  wise  otwtmcted  or  hlnd««d  the 
apptflee  in  obtaining  an  execntUm  upon  the 
Judgment  and  ctdlectlng  the  same.  It  any 
property  could  be  found  subject  to  levy,  and 
that  It  therefore  follows  that  the  delay  of 
16  yeara  In  causing  an  execution  to  lasne 
is  and  waa  an  absc^nte  bar  to  appellee's 
rl^t  1»  have  the  execution  Issued,  and  that 
being  illfically  Issued,  the  levy  and  sale 
Hiereundo-  were  absolutely  toIA,  and  passed 
no  title  to  the  purchaser.  It  Is  insisted 
appdlee  that  the  ranoval  at  Brittain  tm 
pended  the  statute  of  limitations  and  fliat 
the  Jadgment  remained  In  full  toroa  against 
him,  or,  in  other  wwda;  that  the  period  of 
his  absence  from  the  state  should  not  be 
counted  aa  any  part  of  the  IS  yean  which 
would  bar  the  judgment  It  is  ooaceded 
that  the  precise  question  invMved  in  this 
case  has  never  been  dedded  by  tbla  court 
It  thraefore  f(Ulows  that  thto  question  must 
be  decided  with  refercoice  to  the  statutes 
and  such  decisions  as  nuy  shad  aoma  tt^t 
upon  the  question  Involved  herein. 

The  case  of  Davidson  r.  EUmmcms,  11  Bnh, 
-  8S0.  is  dted  by  iwptflee  la  that  eaae  It  ap- 
pears that  ShnmoiiB  recorarod  n  Judgment 
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acalnvt  DaTldKm  In  1848  In  Waim  oovii- 
ty,  where  Dayldsoo  then  redded,  npon  which 
an  aecntlon  wm  Issued  In  the  some  year, 
and  ratumed,  "No  proporty  found."  In  1840, 
DaTldaon  removed  from  the  state,  and  con- 
tinued absent  tberef run  erer  since.  In  1878, 
Simmons  broocht  salt  In  equity  to  enforce  a 
aatisfactlon  of  the  Judgment,  and  sued  out  an 
attachment,  and  levied  It  upon  the  Intoest 
o£  Davidson  In  the  estate  of  his  father, 
who  had  recmtiy  died  in  Warrm  county. 
Davidson  inteiposed  a  plea  of  the  statute 
of  llmltatlMiB,  and  insisted  that,  as  tbm 
had  been  no  ezecntioo  upon  the  Judgment 
for  more  than  16  years  from  the  date  of  the 
last  ezecutitm  before  the  institution  of  the 
anit  the  Judgment  was  barred  by  the  stat- 
ute^  and  that  the  suit  could  not  be  main- 
tained. This  court,  however,  held  that  the 
pwlod  of  Davidson's  absence  frun  the  state 
should  be  deducted  ttom  the  IS  years;  or. 
In  other  words,  that  tiie  statute  .did  not 
run  In  defendant*  s  favor  during  his  absence 
from  the  state,  and  therefore  Simmons  was 
entitled  to  maintain  his  action  fw  the  en- 
forcement of  his  Judgment  It  will  thus  be 
seen  that,  tt  we  sustain  the  omtentlon  of 
appdlant  In  the  case  at  bar,  rather  an  anom- 
alous state  ta  case  will  be  presented,  name- 
ly, that  a  party  may  enforce  the  ndlectlon 
of  a  Jndgmoit  tqr  vait  und«  a  state  ot  facts, 
but  eould  not  esiforce  Its  collecticm  by  a 
less  tt^penslve  and  more  summary  way  by 
having  an  execution  issued.  In  other  words, 
the  period  of  the  absence  of  the  debtor  from 
the  state  shall  suspend  the  statute  of  lim- 
itations so  far  as  enforcing  the  collection 
of  a  Judgment  by  suit,  but  does  not  suspend 
Jt  as  to  the  collection  ttf  the  debt  by  eze- 
cntUoL  In  Selden  v.  Preston,  11  Bush,  200, 
it  was  the  cwtention  of  appdlee  that,  inaa- 
mudi  as  he  had  property  In  Xmtoclqr  which 
Selden  might  have  subjected  to  the  payment 
of  Us  debt  by  attachment,  bis  absence  tnm 
the  state  did  not  suspend  the  running  of 
the  statute  of  llmttattons  in  bis  favw;  but 
this  court  decided  against  sudi  c<mtentlon, 
and  held  that  the  period  of  Preston's  ab- 
sence should  be  deducted  fnuu  the  period 
named  in  the  statute  of  limitations.  In 
Onl^B  Bz'r  v.  Anderson,  96  Ey.  425,  29 
8.  W.  811.  it  appears  that  Craig  sought  to 
subject  certain  real  estate  craveyed  to  An- 
derson's wife  by  one  Little,  upon  which  it 
was  alleged  that  Anderson  of  his  own  means 
had  caused  to  be  erected  valuable  improve- 
ments,  tii«  debt  being  due  from  the  hus- 
band. One  of  the  defenses  relied  on  by 
Mrs.  Anderson  was  the  statute  of  limita- 
tions, more  than  16  years  having  elapsed 
from  the  creation  of  the  debt  before  the 
Institution  of  plalntifTs  action.  It  however, 
ai^eared  that  the  Andersons  removed  from 
this  state  to  Kansas  In  1880,  and  had  so 
remained  ever  since.  It  was,  however,  era- 
tended  for  Mrs.  Anderson  that  plaintiff  had 
no  demand  against  her,  that  It  was  not  her 
deirt,  and  that,  the  real  estate  being  In  this 


atate,  the  plaintUt  could  at  any  time  have 
instituted  suit  and  levied  upon  the  land. 
Therefore  the  statute  cmtinued  to  run,  not- 
withstanding hw  absence  from  the  sute. 
Ibe  court  beUnr  sustained  her  «mtraticm, 
but  this  court  reveraed  the  Judgmott  bold- 
Ing  that  the  removal  from  the  stete.  sl- 
thouidi  the  propoty  remained  here  and  might 
have  been  attached,  had  the  effect  ot  sus- 
pending the  statute.  Section  401  of  the 
CMl  Code  of  Practice  reads  as  follows: 
"An  execution  may  be  issued  upon  a  Jndg* 
ment  at  any  time  until  the  ecdlectim  of  It 
is  barred  1^  tbe  stetnte  ot  Umltetlons,  ai- 
ttiougfa  no  executicm  may  have  been  previ- 
ously issued  within  a  year  and  a  day."  It 
does  not  appear  In  thia  case  whether  the 
appellant  had  any  property  In  this  state  at 
any  time  from  tiie  rendition  of  the  Judg- 
ment iqi  to  the  time  of  the  levy  of  the  exe- 
eoUon,  nor  are  we  Inidlned  to  hold  tiiat 
that  qncatlott  would  affect  the  rights  of  the 
parties  in  this  litigation.  It  may  be  true 
that  one  ot  the  reasons  that  the  statute 
which  provides  that  the  period  of  absoicp 
of  the  debtor  from  the  state  shall  suspend 
the  running  of  the  statute  in  his  favor  is 
because  his  atasence  to  scune  extent  obstmcte 
the  imwecution  ot  the  suit  It  may,  how- 
ever, be  ^usndy  argued  tiiat  another  rea- 
son Is  that  a  person  not  a  citizen  of  the 
state  ou^t  not  to  be  entitied  to  the  hauAi 
ot  a  statato  ot  reposs.  which  evidently  vras 
enacted  dii^y  for  the  beneflt  of  dtlaens 
of  the  state.  After  a  careful  consideration 
of  the  anthwlties  and  arguments,  we  have- 
readied  the  condusUn  that  a  Judgmmt  debt- 
ot  who  has  removed  fron  the  state  cannot 
avaO  blmaelf  of  the  statute  of  limitations 
during  his  absence  fn»n  tbo  state.  In  other 
vrords.  ttie  statute  does  not  run  sgainst  llie 
Judgment  or  the  right  of  the  execution 
plaintiff  to  have  execntttm  issued  upm  thr 
Judgment  The  court  bdow  having  so  sd 
Judged,  the  Ju^rment  appealed  from  Is  af 
firmed. 

PATNTSB,  a  J.,  dissenting. 


FmJTON  V.  BORDBRS.! 

(Court  ot  Appeals  of  Kenteeky.  April  11, 

1901.) 

ADVBRSB  POSSESSION— TITLB  ACQUIRED  NOT 
DBFBU.TBD  BT  BUBSBQUBNT  AORBBMENT. 

Where  defendadt  bad  been  In  adverse  pos- 
■essIoD  of  land  for  more  than  IS  vears  at  the 
time  plaintiff  boagbt  the  land  and  accepted  a 
deed  for  it,  the  title  tfaaa  acqalred  hj  defend- 
ant was  not  defeated  by  his  sabsequeDt  agree- 
ment to  the  appointment  of  proeesnoners  by 
the  county  court,  and  the  fixing  (tf  the  line  1^ 
them  so  as  to  give  the  land  to  plaintiff. 
Do  Belie.  J.,  dissenting. 

Appeal  from  circuit  court  Marshall  county. 

"Not  to  be  offldally  reported." 


*  Report«d  hj  Bdward  W.  HlnM,  B»^.  tt  th« 
rtankfort  bar.  and  (omurlr  state  raportar. 
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Aetlott  by  Alex.  Ftdtnt  tgalmt  A.  H.  Bor- 
den to  quiet  title  to  land.  Judgment  for  de- 
Pendant,  and  plaintiff  appeals.  Affirmed. 

Beed,  Greer  A  Olirer,  for  q^Iaut  Jobn 
G.  Lorett,  for  appellee. 

O'REAB,  J.  The  land  In  controversy  In 
tbU  case  waa  adjudged  to  appellee  on  tbe 
grounds  tbat  be  and  those  under  whom  be 
claimed  had  been  In  the  continuous,  actual, 
adverse  possession  of  It  for  more  than  15 
years,  and  waa  In  such  possession  when  ap- 
pellant bought  and  accepted  a  deed  for  It 
The  majority  of  the  court  are  of  the  opinion 
that,  under  the  facts  of  this  case,  appellee'a 
title  thus  acquired  waa  not  defeated  by  bia 
subsequent  agreement  to  the  appointment  of 
processltKiera  by  the  county  court,  and  their 
fixing  the  line  ao  a«  to  give  the  land  In  dlfr- 
pnta  to  appeDaat  Judgment  affinned, 

DU  BELUD,  J.,  dissents. 


8T0MS  et  al.  t.  GBIOGOBY.  Jndssv  et  aLi 
(Ooort  of  Appeals  of  Kentncky.    April  12, 

1901.) 

■LBCTIONS-raBB  TUBMPIKXa-aUBSTION 
SUBMITTEI>-inSTAKE  OF  CLERK. 
Where,  by  mistake  of  the  clerk  in  the 
printing  <rf  ballots,  the  question  submitted  to 
the  TOCen  of  a  eoanty  wma,  '*Are  you  In  favor 
of  issaing  bonds  for  the  porehaae  and  mainte- 
nance  of  the  turnpike  roads  of  this  connty  free 
of  tofl  to  the  traveling  public?'  instead  of  the 
qnestlcm  ordered  to  be  voted  upon,  wMcb  was, 
''Are  yott  In  favor  of  free  tnropike  and  gravel 
roads?"  the  mistake  in  the  form  of  the  ques- 
tion submitted  did  not  Invalidate  the  eleven, 
as  it  is  not  to  be  presumed  that  any  person 
wb*  wM  In  favor  of  the  coanty  aasnmlng  the 
burden  of  freo  tampikes  hf  issuing  bonds 
was  opposed  to  free  turnpikes,  and  therefore 
the  mistake  could  not  have  Increased  the  af- 
finaatfw  vota. 

A^al  from  circuit  court,  Jefferson  cotmty, 
chancery  dlTlalon. 

"To  be  officially  reported." 

Action  by  H.  U  Stone,  for  himself  and 
other  taxpayers,  against  J.  P.  Gregory,  Judge, 
and  others,  for  an  Injunction.  Judgment  for 
defendants,  and  plalntlCts  appeal.  Affirmed. 

Lane  &  Harrison,  for  appellants.  Morton 
V.  Joyes,  D.  W.  Saodeta,  Wm.  B.  nunoas, 
and  W.  W.  Thum,  for  I^>pellee8. 

DU  KELLE.  J.  On  AujfUBt  4,  1900,  a  petl- 
tl<m  signed  by  some  9,000  voters  of  Jefferson 
county  was  presented  to  the  county  Judge, 
petitioning  him  to  direct  an  election  to  be 
held  In  that  county  at  the  next  regular  elec- 
tion to  take  tbe  sense  of  the  qualified  voters 
upon  tbe  propoaltioa  to  have  tree  turnpike 
and  gravel  roads  In  that  oounly.  On  Sep- 
tember 1,  1900,  at  the  next  regular  term  of 
tbe  court  an  order  was  duly  entered  directing 
such  electim  to  be  held.  Within  five  days  aft- 


■  Reported  bjr  Bdwsrd  W.  Hlnw,  Bsa>.  ol  Ui* 
Frankfort  bar,  and  tomisrlr  state  reporter. 


er  tbe  vatry  of  the  order  a  cerUfted  copy  ma 
drilvered  to  the  dierlff.  who  made  pidfllca- 
tton  an  required  by  tbe  act  of  Uarch  IT,  1806. 
aa&tr  wUeh  the  election  vaa  to  be  tieU. 
Tbe  second  section  of  tbe  act  provides  that 
In  submitting  the  proporitloo  to  tte  Totets 
the  question,  "Are  yon  In  tarot  of  free  ttm- 
pfkes  and  gravel  roadsr*  shall  be  prhited  on 
the  ballot  so  arranged  that  tbe  TOter  can 
rote  Tee"  or  "No,**  by  plactav  Oe  etencn 
mark  to  the  right  of  the  qneatlon  bi  c  sqnan 
approprlatdy  marked.  Ky.  8t  1 1406.  Hie 
act  also  provides  that  rebim  of  tbe  vote  aball 
be  made  by  the  election  commlssloneEB.  and 
a  certlficatB  tbneof  spread  on  the  order  book 
of  tbe  county  courts  and  ttiat  if  It  eniear 
that  a  majority  of  all  tbe  votes  cast  fin-  and 
against  the  proposition  are  In  favor  of  the 
propoettlon,  tbea  tbe  flsod  court  may  acqnfre 
by  Eift  lease,  purchase,  ae  contract  any  or 
an  tbe  tnmpnce  roada  wfBiln  tbe  ematf  eo 
tbe  best  terms  consistent  wttb  tbe  public 
Intravst.  By  section  B  of  the  act  tt  It  pro- 
vided that  the  fiscal  court  may  levy  a  tax 
from  year  to  year,  not  exceeding  2S  cents  on 
the  f  100,  for  Ibe  purpose  of  paying  fbr  and 
maintaining  ttie  roads  acquired  under  tbe 
act.  By  section  9  It  le  provided  that  tbe 
fiscal  court  may  issue  and  s^  bonds,  within 
the  constitutional  Uudtattcn,  fbr  ttie  pttrpose 
of  acquiring  and  maintaining  socb  roads;  but 
tKfore  Issuing  such  ftonds  the  fiscal  co>urt 
sball  call  on  election  and  direct  a  poll  to  be 
opened  at  tbe  next  connty  or  regular  elec- 
tion not  occurring  within  60  days  from  tiie 
date  of  tbe  order,  at  wbfcta  election  tbe  ques- 
tion is  to  be  printed  «i  the  ballot  "Are  you 
In  favor  of  issuing  bonds  for  the  purchase 
and  maintenance  ot  Qie  tonqrifce  roads  at 
this  county  free  of  ton  to  the  traveling  pub- 
lic?" The  act  farther  provlaes  that  If  two- 
tblrds  of  the  legal  voters  voting  on  such 
proposition  favor  tbe  propostClon.  then  tbe 
fiscal  court  may  ^m»ed  to  Issue  bonda 
There  Is  an  express  provision  tbat  the  ques- 
tion of  issuing  bcmds  may  be  submitted  to 
the  voters  at  the  same  time  that  tbe  queation 
of  having  free  turnpike  and  gravel  roads  Is 
submitted,  or  at  some  otber  Ume.  Tbe  act 
provides  for  two  elections,— one  called  by  tbe 
county  Judge  upon  tbe  petition  of  IS  per  emC 
of  the  vote  caat  at  the  last  preceding  general 
dectloQ  upon  the  question,  "Are  yon  in  favor 
of  free  turnpike  and  gravel  roada?'  on  which 
question  a  majority  of  tbe  vote  la  suffldent; 
the  ottier  called  by  the  flscal  court  upon  the 
qufistlMt  **Are  you  In  favor  of  Issuing  bonds 
for  the  purchase  and  maintenance  of  tbe 
tomplfce  roada  of  this  connty  free  of  toll  to 
the  trav^ng  public?**  upon  which  a  two- 
thirds  vote  is  required  to  carry  the  proposi- 
tion. An  tbe  proceedlnga  with  relation  to  tbe 
order  calling  the  election  and  the  advertise- 
ment by  die  sh^flF  are  conceded  to  have 
been  regular.  But  some  mlstaln  of  the 
clerk,  the  question  printed  upon  the  ballot 
waa  not  In  the  form  provided  by  tbe  order, 
but  In  the  form  authorlced  to  be  sntailtted 
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by  order  of  the  flscal  court  upon  the  propo- 
■itiOB  of  Issuing  bMids,  to  wit,  "Are  yon  In 
ftmw  of  Issnlng  bondt  for  tbe  purchase  and 
BuUntonance  of  the  tunipike  roads  of  this 
county  free  of  toll  to  tlio  trarettiig  pnUleT' 
Of  tbe  votes  cast  vpon  ttils  proposition  more 
than  two-thirds  were  in  tbe  afflrmatlTe.  Ap- 
pellant toonght  thte  sitft  as  a  taxpayer  of 
Jefferson  county,  for  himself  and  all  others 
similarly  sttnated,  against  tiie  fiscal  court  to 
'CTjoln  It  from  purchasing  certain  tnnipllcea, 
■and  from  proceeding  to  levy  taxes  to  pay  the 
purchase  price  of  the  roads  or  for  their  malo- 
tenance.  The  answer  of  tbe  fiscal  court 
tases  npw  two  grounds  Its  dalm  of  power  to 
levy  tbe  proposed  tax:  First,  upon  tlie  pro- 
ceedings and  election  had  vnder  antborlty  <a 
tbe  act  of  March  17, 1806;  and,  second,  under 
the  general  powns  given  to  tbe  Itocal  court 
by  tbe  varloos  acts  ctmtetned  in  dhsptera  09, 
11<K  Ky.  St  Dfanurrers  were  submitted  to 
tbe  second  and  tiiird  paragraphs  of  tbe  an- 
swer, carried  back  to  tbe  petition,  snstalned. 
and,  appelant  decUnbig  to  plead  fnrther,  bis 
petition  was  dismissed. 

Tbe  wnmg  question  was  presented  to  the 
Toters.  Tbe  question  ordered  to  be  voted  tip<»i 
was,  "Are  you  In  faror  at  free  turnpike  and 
gravel  roads  f*  Tbe  qaeatl<m  actually  voted 
qwn  was.  "Are  you  In  favor  of  leaning  bonds 
for  ttM  parehaee  and  maintenance  of  tte 
tnrs^e  roads  of  this  conal^  free  of  toll  to 
the  tntvebng  pabUcT'  Tbe  first  question  pre- 
sented la,  ttierefore,  whether  tbe  question  ae> 
toslly  submitted  and  voted  tgion,  fairly  coa- 
stmed,  Is  a  dtf  nlte  «q>reaslon  of  ttu  win  ct 
the  people  up<«)  the  question  which  sboaU 
have  been  submitted  and  voted  upon.  If  It 
was,  then  undoubtedly  the  wlU  of  the  people 
ought  not  to  be  defeated  by  the  fault  of  tbe 
officer;  If  not,  tbe  election  was  a  nullity. 
On  behalf  of  appeUant  It  la  Insisted  that  tbe 
act  of  March  17,  18B6,  Is  a  delegation  of  pow- 
er under  limitations  wblcU  must  be  strictly 
observed,  and  that  It  Is  only  where  It  Is  miUle 
to  appear  In  tbe  manner  provided  by  the  stat- 
ute that  a  majority  of  all  the  votes  cast  upos 
the  propotition  to  have  free  tnmi^ke  and 
gravel  roads  Is  In  favor  thereof  that  the  fiscal 
court  has  any  power.  In  any  manner,  to  ac- 
quire the  turnpike  or  toll  roads  oC  the  county, 
or  to  levy  from  year  to  year  a  tax  of  not 
exceeding  26  cents  on  the  |100  to  pay  ott  and 
maintain  such  roads.  On  the  other  band,  tbe 
fiscal  court  Insists  that  tbe  voters,  In  answer- 
ing the  question  printed  upon  the  ballot,  stat- 
ed not  only  their  desire  to  have  free  turnpike 
and  gravel  roads,  but  also  their  willingness 
that  bonds  of  tbe  county  should  be  issued  to 
pay  for  and  maintain  tbem.  It  will  be  ob- 
served that  after  an  election  resulting  In  a 
vote  In  favor  of  the  proposition  to  have  free 
turnpikes,  two  courses  might  be  ptu-sued  to 
pay  the  cost  of  the  conversion  of  the  toQ 
roads  Into  free  blgbwajs,— It  might  be  pro- 
vided for  by  a  tax  levy  not  exceeding  25 
cents  on  tbe  glOO,  or.  In  counties  where  the 
constltnttonsl  Uatfeatlen  of  Usbtltty,  or  the 


current  necessltlea  of  the  eooaty,  render  this 
mode  Impracticable,  ftnthorlty  might  be  ob- 
tained by  a  two-thirds  vote  at  an  election 
held  fw  the  purpose  to  Issue  and  sell  bonds 
In  order  to  acquire  and  free  tbe  toll  roads. 
In  tbe  recent  ease  of  Whaley  r.  Com.  <Ey.) 
m  a  W.  36,  It  was  held  that  If,  at  an  election 
held  on  the  proposition  to  bare  tree  turnpikes 
and  gravel  roads,  two^lrds  of  those  Totlng 
were  In  favor  of  the  proposition,  such  a  vote 
by  implication  authorised  the  county  to  Incur 
Indebtedness  In  excess  ot  the  revenue  proTfd- 
ed  for  the  year  to  purchase  the  turnpikes  of 
tbe  county,  though  not  to  Issue  bonds  for  that 
purpose.  By  section  IdSG,  Ky.  St.,  It  Is  pro- 
vided: "Whenever  a  constitutional  amend- 
ment or  other  public  measure  Is  proposed  to 
be  voted  upon  by  tbe  people,  tbe  substance 
of  such  BQ  amendment  or  other  public  meas- 
ure Bball  be  dearly  Indicated  on  the  ballot 
•  •  This  requirement  indicates  that.  In 
detemdnlng  the  sufficiency  of  such  stlbmbi- 
slon  to  the  voters,  substance,  and  not  form,  Is 
to  be  UxAed  to.  To  say  nothing  of  the  writ- 
ten application  for  the  election,  signed  by 
more  than  9,000  voters  of  the  county  who 
petitioned  for  an  opportunity  to  vote  upon 
tbe  question  of  baring  free  turnpike  and 
gravel  roads,  tbe  object  of  tbe  Section  was 
shown  by  the  newspaper  ptlblicaUons  the 
sheriff  and  the  printed  notices  posted  In  as 
many  as  four  places  In  every  voting  precinct 
In  the  county.  But  when  we  torn  to  the 
question  printed  upon  tbe  ballot  It  seems 
fairly  to  Indicate  that  those  who  voted  '•Tea" 
were  In  favor  not  only  of  having  free  tvn- 
plke  roads,  but  were  ao  to  the  extent  of  being 
In  favor  of  tiie  Issuance  of  bonds  to  pay 
therefor.  Those  who  voted  upon  the  propo- 
rtion may  be  suKtosed  to  have  belonged  to 
three  classes.— those  who  were  opposed  to  the 
oounty  assuming  the  burden  of  free  turnpikes, 
those  who  were  In  favor  of  Ite  doing  so  by 
an  anneal  tax,  and  those  who  were  In  favor 
of  tts  dotog  so  by  the  Issuance  of  county 
bends.  Clearly,  It  Is  not  fair  to  assume  that 
any  one  In  either  of  the  last  two  classes  was 
opposed  to  free  turnpikes.  It  Is  argued  that 
some  of  tbe  voters  may  have  been  wining  the 
county  should  acquire  tiie  tnmplkes  by  the 
Ismance  of  bonds,  but  nnwllltng  that  It 
should  do  so  by  the  levy  of  an  annual  tax; 
but  tbe  knowledge  wlilch  the  court  has,  and 
most  be  presumed  to  have,  of  prevailing 
public  opinion  upon  such  sul^eets,  does  not 
lend  support  to  this  proposition;  and.  while 
we  may  suppose  that  toe  addition  of  a 
proposition  to  issue  bonds  may  have  de- 
twred  some  of  tbe  voters  from  voting  at 
all  upon  the  proposition,  or  have  led  oth- 
ers to  TOte  against  It.  we  are  not  of  apta- 
Ion  that  It  could  be  falriy  presumed  to  have 
Increased  the  vote  In  faror  of  free  tomplkea 
If  tbe  substance  of  tbe  public  measure  was 
deariy  indicated  on  the  ballot,  no  mere  mis- 
take of  the  officer  should  be  permitted  to 
stand  between  tbe  voters  and  tbe  execution 
of  tiielr  wllL  Tbe  question  of  haring  tree 
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tomplks  and  gravd  roads  was  requested  by 
the  requisite  number  of  vot^s.  It  was  or- 
dered to  be  submitted  to  the  voters  of  tbe 
connt7  by  the  prc^r  authority.  Due  public 
notice  was  given  In  the  proper  manner,  and 
bj  the  proper  otHcer,  before  and  at  the  elec- 
tion. The  Bubstance  of  the  measure  was 
clearly  Indicated  upon  the  ballot,  and  a  two- 
lUrds  majority  of  those  voting  expressed 
themselves  as  In  Its  favor  to  the  extent  of 
having  the  county  incur  a  bonded  Indebted- 
ness for  the  purpose.  There  la  no  question 
here  of  the  issuance  ot  bonds  or  of  levying 
an  annual  tax  greater  than  that  authorised 
for  the  purpose.  The  simple  question  la 
whether  the  fiscal  court  can  exercise  the  au- 
thority the  granting  of  which  was  with  every 
formality  directed  to  be  submitted  to  the 
vote  of  the  people,  and  was.  In  substance^ 
voted  for  upon  tbe  ballots.  In  Gayle  v.  Owen 
Go.  Ot,  83  Ky.  64,  the  act  required  the  vot- 
ers to  be  aaked  whether  they  were  In  favor 
of  the  sale  of  spirituous,  vinous,  or  malt  llq- 
noFB  In  Owen  county  as  a  beverage.  The 
question  asked  waa,  "Are  yon  In  favor  of  the 
sale  of  spirituous,  vinous,  or  malt  liquors  in 
this  county?"  Said  Judge  Pryor,  delivering 
tbe  opinion  of  the  court:  "There  is  no  alleg- 
ed fraud,  or  any  fact  showing  that  tbe  voters 
were  deceived,  or  In  Ignorance  of  the  provi- 
sions of  the  act  In  regard  to  which  they  were 
voting;  nor  would  such  an  Irregularity  have 
Invalidated  the  election.  The  order  for  tbe 
election  had  been  entered  on  the  order  book 
of  the  county  by  tbe  county  Judge,  and  the 
same  pabllshed  for  weeks  before  the  election. 
An  intelligent  people  must  be  presumed  to 
have  known  what  they  were  voting  for;  and, 
besides,  the  qneatloos  propounded  were  as 
much  prejudicial  to  the  one  side  as  to  the 
other,  and  that  a  majority  voted  for  Hie 
measure  Is  not  controverted."  In  Clark  v. 
Leathers  (Ky.)  6  S.  W.  678.  tbe  proportion  to 
be  voted  on  was  "whether  these  onnmlsslon- 
ers  should  be  empowered  to  subscribe  to  tbe 
capital  stock  of  turnpike  roads  constructed 
In  the  county."  The  question  really  asked 
was,  "Are  you  for  tbe  tax  or  against  the 
tax?"  without  specifying  its  object  Said 
Judge  Pryor,  delivering  the  opinion  of  the 
court:  "Where  there  has  been  a  fair  and 
free  expression  of  the  popular  will,  a  mere 
irregularity  In  conducting  an  election  will 
not  invalidate  It  •  *  •  The  order  of  the 
county  Judge  Is  In  compliance  with  the  stat- 
ute authorizing  the  vote  to  be  taken  on  the 
question  of  empowering  the  commtasionera 
to  make  the  subscription.  Tbe  report  of  the 
Judges  of  the  election,  or  those  supervising 
the  vote,  etiows  a  vote  'for  the  tax'  and  a 
vote  'against  the  tax,'  and  this  was  probably 
tbe  manner  in  which  the  question  was  sub- 
mitted on  tbe  poll  book;  that  Is,  one  column 
headed  'For  the  tax'  and  the  other  'Against 
tbe  tax.'  The  question  In  fact  was  whetiier 
the  voters  of  Kenton  county,  excluding  the 
city  of  Covington,  were  for  or  agahist  a  tax 
by  which  was  to  be  raised  tbe  sum  of  9760 


(Kj. 

for  each  mile  of  turnpike  agreed  to  be  con- 
structed by  private  subscrlptlott.  The  roters 
understood  tbe  proposition;  and.  If  submit- 
ted aa  la  said  It  was  by  tbe  appellants,  it  is 
a  substantial  compliance  with  the  law.**  So, 
in  Taylor  v.  Com.  (Ky.)  60  S.  W.  482,  It  was 
held  that  a  vote  In  favor  of  the  sale  of  liquor 
necessarily  meant  that  the  local  option  law 
then  In  force  shonld  become  lnoperatlv& 
Said  Judge  Hobsan,  delivering  tbe  opinion  of 
the  court:  "The  order  of  the  county  court 
directs  tbe  sheriff  of  the  connty  to  'cause  a 
poll  to  be  op«ied  at  the  voting  places  In  said 
product  on  July  16,  1899,  when  tbe  sense  of 
the  voters  of  said  precinct  shall  be  taken  as 
to  whetber  spirituous,  vlnons,  or  malt  llq- 
non  shall  be  sold  in  said  Tom's  Creek  pre- 
cinct No.  3  of  Bell  county,  Ky.*  If  the  court 
bad  further  directed  the  vote  to  be  taken  on 
tbe  question  whether  or  not  the  prohibition 
law  then  In  force  should  become  Inoiuratlve, 
it  would  have  added  nothing  to  tbe  sense  of 
the  sentence  above  quoted.  A  vote  In  favor 
of  the  sale  was  of  necessity  a  vote  fn  favor 
of  the  law  then  In  force  prohibiting  tbe  sale 
becoming  Inoperative.  The  substance  of  the 
statute  was  clearly  compiled  wltb."  See. 
also,  Cattell  v.  Lowry,  45  Iowa,  478:  Hawes 
T.  MlUer,  56  Iowa,  S96,  9  N.  W.  307;  State 
T.  Blwood,  12  Wis.  661;  Hubbard  t.  Com.,  U) 
Ky.  Law  Bep.  68S;  Bowers  t.  Bmltb,  HI 
Mo.  46,  30  S.  W.  101,  16  L.  R.  A.  754.  83  Am. 
St.  Rep.  491;  State  v.  Cavera,  22  Iowa,  343. 
The  other  questions  presented  In  argumeot 
are  not  necessary  to  tbe  decision  of  tbe  case, 
and  are  not  decided.  The  jodgmeut  is  affirm- 
ed. WHole  court  Bitting. 

BBTAMT  T.  BBNNSnr.i 
(Oooit  of  Appeals  ^^mtat^.  April  11. 

HOUBSTBAD— SALE  BT  WIDOW— ABANDON- 
HBNT. 

Where  a  widow  sells  the  deceased  hiu- 
band's  hunestead,  and  ranevas  therefrom,  the 
purchaser  acquires  only  her  dower  Interest, 

occupancy  being  a  continuing  condition  preced- 
ent to  the  widow's  right  ot  homestead. 

Appeal  from  circuit  court  Caldw^  com- 

ty. 

"Not  to  be  officially  reported." 

Action  by  Harriet  Bryant  against  W.  U. 
Bennett  to  cancel  a  deed.  Judgment  grant- 
li^  tbe  relief  sought  subject  to  a  right  of 
homestead,  and  plaintiff  appeals.  Bevetaed. 

S.  Hodge,  for  appellant 

BURNAIC  J.  On  the  Ivt  daj  of  July, 
1886,  the  appellant  Harriet  Bejant,  In  con- 
sideration of  love  and  affection,  conveyed  to 
her  Bon  Harvey  Bennett,  by  graeral  war- 
ranty deed,  tiie  house  and  Ivt  in  controvert 
In  this  action,  situated  In  the  town  ot  Prince- 
ton, and  he  remained  tbe  owner  thereof  nn> 
til  be  died.  Intestate  and  childless,  leaving 
surviving  him,  as  talB  only  beirs  at  lAw,  bis 
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mother,  vtA  wife,  BSlen  Bennett  On  the 
I2tb  day  of  Febrnair.  1892,  tbe  appellant 
Again  sold  and  conreyed,  by  general  var- 
ranty  deed,  her  entire  Interest  in  the  house 
and  lot  to  her  boq  W.  H.  Bennett  The 
eoDBlderatlon  of  tbe  transfer,  as  expressed 
In  the  deed,  was  that  he  should  maintain 
and  provide  for  her  daring  her  life,  famish- 
ing her  with  food,  raiment,  and  all  the 
necessities  of  life,  and  to  attend  to  her  busi- 
ness generally.  Subsequent  to  this  transfer 
to  W.  H.  Bennett  by  his  mother,  he  pur- 
chased from  the  wife  of  his  deceased  broth- 
er. Harrey  Bennett  her  doww  and  Ufe  In- 
terest In  the  property  as  snrvlTlng  widow, 
she  having  In  the  meantime  married  William 
Fletcher,  and  removed  to  Ohristlan  county. 
On  the  letb  day  of  July,  1896,  ^wUant  In- 
stituted this  suit  In  which  she  alleged  that 
tbe  app^ee,  W.  H.  Bennett,  had  failed  and 
refused  to  furnish  her  with  food  and  rai- 
ment, and  generally  to  perform  the  condi- 
tions of  the  agreement  which  was  the  basis 
of  the  CMiTeyance  to  him  of  the  house  and 
lot,  and  had  removed  fnnn  the  state,  and 
ashed  for  a  Judgment  against  appellee  for 
9840,  this  being  the  amount  of  money  which 
■he  alleged  was  due  her,  and  for  an  enforce- 
ment of  bw  lien  against  the  bouse  and  lot  to 
secure  the  payment  thereof,  and  for  all  prop- 
er relief.  Upon  final  lubmlsslon  of  the  case 
to  tbe  chancellcv.  It  was  adjudged  that  the 
deed  from  appellant  to  ai^llee  be  canceled 
and  set  aside,  and  tbe  appellant  restored  to 
all  her  Interest  In  tbe  real  estate;  but  It  was 
also  adjudged  that  BUen  Fletoher,  the  sur- 
Tlvlng  widow  (tf  Harvey  Bennett,  was  en- 
titled to  a  homestead  In  the  pn^^erty  during 
ber  life,  and  which  passed  under  her  deed 
to  appellee,  W.  H.  Bennett  and,  as  the  en- 
tire property  was  of  less  value  than  $1,000, 
that  appellee  was  entitled  to  the  use  and 
possession  of  the  property  under  bis  pur- 
chase until  the  death  of  Mrs.  Fletcher;  and 
to  reverse  that  Judgment  tills  appeal  is 
prosecuted. 

Section  1707  of  the  Kentucky  Statutes  pro- 
vides that  the  homestead  shall  be  for  the 
use  of  the  widow  as  long  as  she  occupies 
8am&  And  It  was  held  In  Freeman  Mills 
(Ky.)  39  S.  W.  827:  "That  occupancy  was 
a  continuing  condition  precedent  to  the  wid- 
ow's right  of  homestead,  and  that  a  sale  of 
her  Interest  was  a  complete  and  Irrevocable 
abandonment  thereof,  and  that  the  purchaser 
acquired  no  title  under  bis  purchase."  We 
are  therefore  of  the  opinion  that  under  the 
law  as  expounded  In  that  case,  Mrs.  Fletcher 
did  not  pass  any  title  to  the  homestead  by 
ber  conveyance  to  app^lee,  and  he  only  ac- 
quired by  virtue  of  his  purchase  her  dower 
Intwest  as  surviving  widow,  and  In  fact  the 
conveyance  from  Mrs.  Fletcher  to  blm  only 
purports  to  convey  ber  dower  Interest  there- 
in. For  reasons  Indicated,  the  Judgnient  ap- 
pealed from  Is  reversed,  and  the  cause  re- 
manded for  proceedings  constetoit  with  this 
opinion. 


JOHNSON  T.  00HM0NWBALTH.1 
(Court  of  Appeals  of  Kentucky.  April  11. 
IWl.) 

^VnTNBSSBS-IMPBACRHBNT  BT  8H0WIHO  IN- 
DICTMENT FOR  PBRJDRT— AFFIDAVIT  FOR 
CONTINUANCE  AS  DBPOSITION  OF  ABSBNT 
WrrNBSSES-HOMICIDB— RES  QBSTiB. 

1.  It  was  prejudicial  error  to  permit  the  com- 
monwealth to  prove  that  the  principal  witnasr 
for  sccQsed  had  been  Indicted  tot  perjury  m 
account  of  bis  testimony  on  a  former  trial  of 
the  case. 

2.  Where  the  court,  to  avoid  a  continuance, 
permitted  the  statemente  of  defraidanfs  affi- 
davit as  to  the  testimony  of  absent  witneBses 
to  be  read  as  their  deposition,  it  was  improper 
for  the  attorney  for  tne  commonwealth  to  re- 
fer to  those  statements  as  the  statementa  mt 
defendant  as  to  the  tettimony  of  the  absent 
witnesses,  as  they  were  entitled  to  the  same 
weight  as  if  given  by  the  witnesses  In  a  dep- 
odtion. 

S.  Where  defendant  had  testified  that  on  tbe 
day  before  the  killing  be  had.  wh«i  not  tar 
from  his  hous»,  heard  his  wife  scream,  and 
upon  going  to  her  found  her  erring,  whm  she 
told  him  that  deceased  had  made  a  criminal  as- 
uttlt  upon  her.  and  defendant  had  further  tes- 
tified that  at  the  time  of  the  killing  deceased 
had  assaulted  him  upon  his  refusal  to  prom- 
ise to  say  nothing  about  what  had  occurred, 
tbe  testimony  of  another  witness  that  he  had. 
on  the  day  before  the  killing,  seen  deceased 
going  to  defendant's  house,  and  had  soon  there- 
after heard  the  screams  of  defendant's  wife, 
and  that  upon  going  to  her  she  had  told  him 
deceased  had  attempted  to  rape  hw,  was  ad- 
missible as  a  part  of  the  res  gestae. 

Appeal  from  circuit  court  BstUl  county. 

"Not  to  be  officially  reported." 

Andrew  J.  Johnson  was  convicted  of  the 
oflfense  of  manslaughter,  under  an  indict- 
ment for  murder,  and  be  appeals.  Revu-sed. 

Grant  B.  Lilly  and  Henzy  Watson,  for  i^h 
pellant  R.  J.  Breckinridge,  tor  the  OommoD- 
wealth. 

HOBSON.  J.  Appellant  was  Indicted  for 
the  murder  of  Acey  Abner.  On  the  first 
trial  the  Jury  failed  to  agree.  On  the  second, 
the  Jury  found  blm  guilty  of  manslaughter, 
and  fixed  bis  punishment  at  18  years  In  the 
penitentiary.  The  proof  for  the  common- 
wealth was  largely  circumstantial  as  to  the 
facts  of  the  homicide.  The  deceased  and 
the  defendant  were  on  a  hill  back  of  defend- 
ant's house,  and  some  shots  were  fired.  The 
defendant  came  Immediately  to  the  house, 
and  told  the  father  of  the  deceased  to  go 
to  hlB  son.  The  father  went  to  where  they 
were,  and  found  his  sou  shot  The  defrad- 
ant  testified  that  on  the  day  before  the  homi- 
cide the  deceased  had  made  a  criminal  as- 
sault on  defendant's  wife,  and  he  made  for 
the  deceased  with  his  pistol.  Intending  to 
kill  him,  but  the  deceased  threw  up  his  hands 
and  he  desisted,  but  ordered  the  deceased 
off  his  place,  and  told  him  not  to  come  there 
again.  The  next  day  Oie  deceased  came 
back  with  his  father  to  get  some  property 
be  had  left  and  went  out  on  the  hill  to  look 
fur  some  hogs.   The  defendant  went  with 
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Ixlm,  tmA  when  tbey  got  out  tiian  tbe  de- 
fendant's versloD  of  wbat  occurred  1b  as 
follows:  "He  sat  down  on  his  huncers  and 
Bald  he  wanted  to  talk  to  me,  and  I  sat  down. 
He  took  ont  hlB  knife  and  opened  ft,  and 
began  scrai^g  his  nail.  He  said:  'Andrew, 
I  don't  want  you  to  make  any  fuss  about 
wiiat  occurred  here  yesterday.  I  don't  want 
my  family  to  bear  of  It'  I  said  to  him  that 
when  the  grand  Jury  met  I  expected  to  see 
to  it  that  my  wife  went  before  It,  and  I 
would  put  the  stripes  on  blm.  He  satd,  'God 
damn  you!  I  wlU  cut  your  guts  out,'  and 
struck  at  me  with  the  knife,  and  nirung  up 
and  continued  to  cut  at  me  with  his  Icnlfe, 
while  I  was  backing  from  him  all  the  time, 
and  did  cut  my  clothes.  When  I  got  ont 
my  pistol  I  flred  as  rapidly  as  I  could  three 
times,  but  missed  him  the  first  two  times. 
The  laat  shot  struck  him,  and  he  tnrned  and 
walkad  about  eight  or  ten  steps  back  to- 
wards where  we  were  sitting,  and  then  fell. 
I  immediately  started  to  the  house  after  his 
father."  The  open  knife  of  the  deceased  was 
found  on  the  ground  not  far  from  him,  and 
the  dothes  of  the  defendant  were  cat  in 
several  places.  Oreen  Johnson  testified  to 
being  an  eye  witness  of  the  difficulty.  He 
waa  introduced  by  the  defendant,  and  was  the 
only  witness  Introduced  in  person  at  the 
trial  who  professed  to  have  seen  the  dif- 
ficulty. He  stated  that  he  saw  the  deceased 
and  tbe  defendant  hi  a  conflict  Defendant 
waa  backii^  and  deceased  cutting  at  blm,  or 
the  motions  of  his  arm  Indicated  he  waa  cut- 
ting. The  defendant  backed  from  the  deceas- 
ed sizt  eight  or  ten  steps.  Tbe  deceaaad  was 
still  porsning  him  and  cutting  at  blm,  whoi 
defendant  flred  three  shots,  and  deceased 
went  back  several  steps  and  fell.  On  crass- 
examlnatlra  he  was  asked  this  question,  "Are 
you  not  Indicted  for  perjury  in  this  case?" 
Tbe  defendant  objected  to  tbe  question.  The 
eonirt  overruled  tbe  objection,  and  zeqidred 
tbe  witness  to  answer  that  be  bad  been  in- 
dicted for  perjury  In  the  case.  To  this  the 
pendant  excepted.  This  waa  the  most  im- 
portant witness  for  the  defendant  in  the 
case,— in  fact  aabetantlally  his  tmly  wltneaa 
present  at  the  trial  as  to  wbat  occurred  <m 
tbe  bill.  It  was  peculiarly  prejudicial  tot 
tbe  commonwealtb  to  attempt  to  deatioy  tbe 
credit  of  thla  witness  by  showing  that  he  had 
been  indicted  by  Uie  grand  Jury  for  his  testi- 
mony given  DO  tbe  former  trial  of  tbe  case. 
Id  Baker  v.  Com.  (Ey.)  50  S.  W.  M;  Paiksr 
T.  Com.  (Sy.)  51  S.  W.  673;  Pennlngtoa  t. 
Com.  (Ky.)  51  S.  W.  818;  and  Aabcraft  t. 
Oom.  (Ky.)  60  S.  W.  fiSl,— It  waa  held  that 
•uch  evidence  was  Inadmissible.  These  ruL- 
Inga  are  In  accord  wli2i  the  current  ot  ao* 
fhozlty,  and  seem  to  n»  to  test  on  sotmd  rea- 
soning; for.  If  satti  a  course  of  cross-ex- 
amination wwe  allowed,  the  credit  of  the 
witness  might  be  mined  by  a  cbaige  which 
he  had  had  no  (Hitportunlty  to  meet  made 
agalhat  kim  by  those  who  bad  aa  Intereat  in 
destroying  his  teatlmusy. 


There  were  a  number  of  Important  wit- 
nesses Cor  the  defendant  who  were  miable  to 
get  to  court  on  account  of  a  rise  In  tlie  Kea- 
toAy  river.  He  asked  for  a  ecmtlnaancc  on 
this  ground,  which  was  refused;  bis  affida- 
vit being  allowed  to  be  read  as  the  deposi- 
tion of  the  witnesses,  it  la  unueoeasary  for 
us  to  determine  whether  this  was  error,  for 
tbe  reason  that  the  Judgment  must  be  revert- 
ed for  errors  In  the  admission  and  rejection 
of  testimony.  It  aeems  from  the  record  tliat 
in  his  argument  to  the  Jury  the  attorney  for 
tbe  commonwealth,  In  speaking  of  the  affi- 
davit for  continTiance,  which  waa  read  to  tbe 
Jury  as  tbe  evidence  of  tbe  absent  witnesses 
called  It  the  "defendanf  a  affidavit"  and  class- 
ed the  testimony  in  It  as  the  atatemeots  of 
the  defendant  blmsdf.  This  was  verr  Im- 
proper. The  defendant  had  been  refused  a 
continuance  on  the  oondltlon  that  tbe  state- 
ments of  the  affidavit  as  to  ttie  testimony  of 
the  absent  wltnesBes  abonld  be  read  oa  tiietr 
deposition,  and,  oo  a  trial  bad  on  tbla  nudl- 
tlon,  these  statements  were  entitled  to  the 
Bame  respect  as  If  given  by  the  witnesses 
in  person  In  a  deposition;  and  there  sboold 
have  been  no  allusion  to  them  aa  the  defend- 
ant's  Btatemeut  of  the  testimony,  or  im- 
pntatloD  that  they  were  not  precisely  the 
correct  and  genuine  statementft  of  the  wit- 
nesses, especially  as  one  of  these  witnesses 
purported  to  have  seen  tbe  difflenlty,  and 
stated  the  facts  sobstantlaUy  as  tha  defend- 
ant and  Oreen  Johnson. 

To  sustain  his  atatemont  that  tiie  deceased 
had  made  a  criminal  assault  on  his  wife  tbe 
day  before,  and  to  show  why  the  deceased 
assaulted  blm  on  the  bill  when  be  refosed  to 
say  nothing  about  what  had  occurred,  defend- 
ant Introduced  Sidney  Johnson,  who  testified 
that  he  was  cutting  wood  for  detendant  the 
day  before  the  killing,  about  50  yards  fnmi 
the  residence,  and  beard  some  one  crytog  at 
the  boDse,  and  went  to  It  Immediatdy  ax  aotm 
as  be  could  go.  and  fooad  defendant's  wife 
crying.  No  one  was  there  but  her.  Beftne 
be  heard  the  crying  the  deceased  came  to 
where  he  waa,  and  after  a  few  minutes  went 
towurds  the  hons^  and  shortly  after  this  he 
heard  the  woman  ecylng.  Aa  be  went  to  tbe 
house  he  aaw  defmdant  comii^  towards  the 
house.  He  was  then  asked  to  state  what  de- 
fmdant's  wife  totA  him  what  he  got  there, 
and  the  court  rinsed  to  allow  Urn  to  answer. 
The  defMdant  avowed  he  would  state.  It  per- 
mitted to  answer,  that  defendants  wife  told 
him  deceased  had  attenqrted  to  rape  her. 
The  exclmion  of  this  evld«ce  la  also  com- 
plained of.  The  defendant  bad  been  pnrait- 
ted  to  state  that  when  abont  100  yards  from 
his  bouse  he  heard  some  one  scream,  and 
w«it  up  to  the  house  and  found  bla  wifo 
orying.  She  finally  told  htm  wbat  the  trouMe 
was.  Tbe  testimony  of  Johnson  was  impor- 
tant as  eorroborating  that  Dt  the  def«idant. 
He  waa  tbe  first  person  to  get  to  the  home, 
and  went  to  It  as  quKA  as  he  oouM  after  be 
heard  tbe  screams.   Tbe  statement  that  the 
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woman  then  made  to  him  was  competent  in 
proof  of  the  aesaiUt  ou  her  by  the  d^ceased^ 
as  part  of  the  rea  gestse.  Thus,  In  Steph. 
Dig.  Br.  p.  6,  it  la  aaid:  "Tke  qneadon  1b 
whether  A.  oommltted  man^o^ter  on  B.  by 
carelesaly  driTins  oT«r  Urn.  A  atatem^t 
made  B.  as  to  the  cause  of  the  accident 
as  soon  as  he  was  pldced  iv  Is  a  releTant 
fact,  tbonsb  It  may  not  be  admlBaUde  as  a 
dying  declaratioiL"  Bo,  in  Thnnpson  t.  Tre- 
▼anlon.  Skin.  402,  irtiat  the  wife  said  *im- 
mediately  qpoB  the  hurt  received,  and  before 
she  had  time  to  eootrive  or  devise  aaything 
for  her  own  adTmntaKe,"  was  allowed  to  be 
givoi  hi  evidence.  In  Oom.  v.  HcPlke.  8 
Cosh.  ISl.  similar  statements  of  the  wife 
were  aUowed  In  evidence  against  the  huabaod 
on  Indictment  for  nnudedng  her.  Tbeae 
principles  have  been  followed  by  this  conrt 
in  several  cases.  Railroad  Co.  v.  narl'a 
Adml.  M  Ky.  1MB,  22  S.  W.  607;  McLeod  v. 
Olnther's  Adm'r.  80  Ky.  899;  Bailroad  Go, 
V.  Fol«y,  M  Ky.  SaO.  21  8.  W.  808. 

We  see  no  error  In  the  inatmctioaa,  and  do 
□ot  tUnk  tbat  taken  as  a  whole,  tbey  oould 
have  misled  the  Jury.  The  defendant  was 
fonnd  gnUty  nnder  tautmctlon  No.  2,  which 
is  onobjectlonable;  and  It  Is  bard  to  see  how 
be  could  have  been  prejodload  by  No.  1,  evm 
oa  his  counsel's  eonstractloo  of  It  But  on 
another  trial,  to  cover  all  qoesttons,  It  will  be 
better  to  sabatltiite  tar  tbe  words  "from  Im- 
mediate danger  of  death  or  great  bodily  barm 
then  abont  to  be  Inflicted  en  blm  by  said 
Atma,"  In  Instmctlon  No.  1,  ^  following: 
"from  Immediate  dattger  oC  deatta  or  great 
bodily  harm  at  tbe  hands  of  said  Abaer." 
Judgment  reversed  and  cause  remanded,  with 
dlrectlona  to  gnat  appellant  a  new  trl^  and 
fbr  fnrttier  proeaedhigs  consistent  with  tble 
<Vlnlon. 

BRINKMEYER  et  al.  v.  RANK1N.» 
(Oonrt  of  Appeals  of  Kentacky.  April  11, 
1901.) 

UIMINa  l.BAS^IHPROVEMBNTS  ERECTED  BT 
LESSEE— rAILURB  07  LBSSOR  TO  BXBROISE 
OPTtON  TO  PURCHAStt-PARTITION. 

By  a  mining  lease  tbe  leasees  agreed  to 

leave  the  mines  m  good  working;  order  at  the 
expiration  of  their  lease,  with  the  exception 
of  the  improTements,  which  it  was  redtea  be- 
longed to  the  leBsees.  it  was  farther  stipu- 
lated that  if  the  lessors  ■hould  wish,  at  the 
expiration  of  the  lease,  to  hold  the  improve- 
ments,  they  should  pa^  the  lessees  "a  fair 
Taioation  tor  the  said  ImproremeDtB,  and  they 
have  DO  rlidit  to  remove  them."  Held,  that  the 
hoQses  erected  on  the  land  by  the  lessees  be- 
longed to  them,  with  an  option  to  the  lessors  to 
purchase,  and,  tbe  lessors  having  failed  to  ex- 
ercise that  option,  the  leasees,  woo  snbaeqnent- 
ly  acqnired  as  interest  in  the  land,  are  entitled 
in  a  partition  to  have  that  part  of  tbe  land  on 
which  the  faooaes  are  situated  allotted  to  them, 
as  it  can  be  done  equitably. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Xot  to  be  ofBclally  reported." 

iBaported  by  atwaril  W.  HinM,  Esq.,  of  the 
yraaklort  fear,  sad  fonaarly  auts-  nportsr. 


Action  by  Maria  Brinkmeyer  and  others 
against  O.  Rankin  to  recover  possesalon  of 
real  eetate.  Judgment  for  defendant,  and 
plalntiflb  appeal.  Affirmed. 

John  P.  Lockett  and  Givens  &  Glvena,  for 
appellants.  Montgomery  Merritt,  for  appel- 
lee. 

BURKAM,  J.  AppeOantB  Isatltuted  this 
suit  against  appellee  to  recover  possessloo  of 
tliree  small  bouaee  aad  lots,  and  the  reoH 
Ux  a  nombor  of  years.  Tiie  facts  as  to  tbe 
ownership  of  tlie  property,  as  shown  by  the 
record,  may  be  summarised  as  follows:  Pre- 
vlona  to  the  6tb  day  of  July.  1873,  J.  B.  Thom- 
as and  3.  H.  llorria,  who  resided  In  Svans- 
vllie,  Znd^  and  did  biulness  as  coal  merchants 
under  the  name  of  Thomas  &  Co.,  owned  a 
tract  of  coal  land  In  Henderaon  ooun^,  Ky.. 
wbleh  tbey  had  leased  to  a  firm  doing  busi- 
ness under  the  name  of  Shiver  ft  Bro..  for 
the  purpose  of  mining  ooal.  This  lease  hav- 
ing terminated  on  July  bth,  a  new  lease  was 
made  of  the  property  to  the  same  parties  Cor 
a  pnlod  of  19  years.  While  the  flrst  lease 
was  In  force.  Shiver  ft  Bro.  had  erected  on 
the  leased  premises  a  number  of  houses  for 
tbe  aconnmodation  of  their  employte;  and 
the  new  lease,  wfalcb  was  dated  July  4. 1874, 
contains  this  etIpolatloB:  "Shiver  ft  Bro. 
agree  to  leave  the  said  mines  In  good  work- 
ing wder  at  the  explratloa  ot  tbe  lease,  with 
the  vusesUoDB  of  the  bxvrovementa  Inside 
and  oirtidde  of  tbe  mines,  «ich  ua  madilneay, 
cam,  drums,  Iron,  bouses,  etc.,  whldi  belong 
to  Shiver  ft  Bro.  If  Thomas  ft  Go.  wish  to 
bold  the  said  improv«nents  at  the  exptratian 
of  tbe  lease,  then  they  are  to  pay  Shiver  ft 
Bro.  a  fair  valuation  for  tbe  said  Improve- 
menti^  and  they  h&ve  no  rlg^t  to  remove 
than."  Tbe  lease  cleady  noognlaea  t^t 
the  bouses  belong  to  Shiver  ft  Bia  In  1877, 
Thomas  sold  his  half  interest  in  the  coal 
property  to  «ie  Brinkmeyer.  and  be  there- 
after received  the  rents  due  on  Thomas*  half 
of  the  pnqpertr.  In  July,  1881.  Shiver  ft  Bro. 
dalmed  1o  have  bought  the  one-balf  undivid- 
ed interest  in  a  small  tract  of  land,  contain- 
ing from  foor  to  six  acres,  near  the  montb 
of  the  shaft,  and  which  constituted  a  part  of 
the  coal  property  on  which  the  buildings  In 
controversy  were  situated,  from  Morris. 
From  this  time  on  Shiver  ft  Bn.  accounted  to 
Brinkmeyer  fbr  one-half  of  the  rent  on  tbe 
property.  In  1881,  Brinkmeyer  ocecuted  an- 
other lease  to  Shiver  ft  Bro.  on  his  one-half 
andlTided  interest  In  the  mines  and  landa  fOr 
a  period  of  10  years.  Dnrmg  the  conUnn- 
ance  of  this  lease^  In  1896,  8hiv»>  ft  Bro. 
mortgaged  their  Interest  in  tbe  property  to 
O.  Rankin,  and  the  mortgage  specially  re- 
cited the  bouses  and  lands  in  contest.  After 
the  maturity  of  tbe  debt  of  Rankin,  .he  In- 
stituted a  suit  to  enforce  bis  lien,  and  bought 
the  proper^  at  the  decretal  aale  rendered  In 
that  proceeding,  and  was  awarded  possesakm 
thereof.   It  appeara  from  the  testimony  tbat 
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the  hoases  In  contest  at  that  time  were  In  a 
very  dilapidated  condition.  One  of  them  was 
torn  down,  and  a  new  house  bnllt,  and  sub- 
stantial repairs  made  upon  the  other  two. 
On  the  19th  day  of  Angust,  1898,  appellants 
Instituted  this  suit  claiming  to  be  the  owners 
of  all  of  the  houses  and  lots,  as  widow  and 
heirs  at  law  of  F.  W.  Brlnkmeyer,  and  asked 
to  hare  their  title  Uureto  quieted,  and  that 
appellee,  Rankin,  account  to  them  for  rents. 
Upon  final  hetirlnK,  ttae  chancellor  adjudged 
appellants  to  be  the  owners  of  one  half  of 
the  lot  of  six  acres  of  land  on  which  the 
houses  were  built,  and  appellee  the  owner  of 
the  other  half,  and  that  the  houses  were  the 
ezdusire  property  of  Shiver  &  Bro.  under 
their  contract  of  lease,  and  that  they  passed 
under  their  mortgage  to  Rankin,  and  that  the 
six-acre  tract  of  land  should  be  divided  so  as 
to  give  to  Kankln  the  three  houses  In  c<Hite8t, 
and  that  their  value  should  not  be  estimated 
In  the  division  of  the  lot  Appellants  excit- 
ed to  so  much  of  the  Judgment  as  failed  to 
charge  appellee  with  the  value  ot  the  houses, 
and  prosecutes  this  appeal. 

Appellants  had,  by  virtue  of  the  deed  from 
Thomas  to  Brlnkmeyer.  the  title  to  <mo  undi- 
vided half  of  the  real  estate.  But  we  think 
It  Is  evident  from  not  only  the  testimony  of 
T.  Shiver,  but  also  from  the  reservation  con- 
tained In  the  lease  ot  1874  from  Thomas  & 
Morris  to  Shiver  &  Bra,  that  the  houses  be- 
longed to  the  tenants,  and,  under  Hie  agree- 
ment with  them,  were  to  remain  their  prop- 
erty, with  an  optl(»i,  however,  to  Thomas  & 
Morris  to  acquire  them  by  purchase  at  the 
expiration  of  the  lease,  if  they  desired.  Kev- 
er  having  done  so,  the  houses  remained  ihe 
property  of  Shiver  &  Bro.,  and  they  were 
entitled  in  a  partition  to  have  that  portion  ot 
the  land  jxpon  which  the  houses  are  situated 
allotted  to  them,  if  It  could  be  done  equitably. 
Judgment  affirmed. 


WINCHESTER  ft  8T0NEB  TURNPIKE 
ROAD  CO.  V.  BTAN8,  Jndge.i 

(Court  of  Appeals  of  Kentudky.  April  11, 

1901.) 

BILLS  or  BXGBP-nONS-PROCBBDINOS  IN 
COUNTY  COURT. 
As  an  appeal  from  the  county  court  to 
the  circuit  court  in  a  proceediDg  by  the  fiscal 
coart  of  the  county  to  condemn  a  turnpike 
road  must  be  tried  de  novo  io  the  drcuit  court, 
no  bin  of  exceptions  is  necessary,  and  there- 
fore the  county  judge  properly  refused  to  sign 
such  a  bill;  a  party  having  no  right  to  a  bill 
ot  exceptions  except  tot  th*  purpose  of  an  ap- 
peal 

Appeal  from  dreult  court  Clark  count?' 

"To  be  officially  reported." 

Action  by  the  Winchester  ft  Stoner  Turn- 
pike Road  Company  against  James  H.  Brans, 
judge,  for  a  mandamus.  Judgment  tot  de- 
fendant and  plaintiff  appeals.  Affirmed. 

■  R«port«d  1>y  Edward  W.  HIbm,  Esq.,  of  tba 
yruyfort  bar,  and  fomwrly  ataU  raportor. 


B.  F.  Bnckner,  ftn*  appellant  BaXbamj 
ft  Hodgkin.  for  appellee. 

H0B80N,  J.  Under  the  act  approved 
March  17,  18d6,  entitled  "An  act  to  provide 
free  turnpike  and  gravel  roads"  (Acts  1896, 
c.  27),  the  Clark  county  fiscal  court  being  nn- 
able  to  enter  Into  a  contract  with  the  own- 
ers of  the  Winchester  ft  StMier  Turnpike- 
Road  Company,  began  on  January  2.  1899, 
proceedings  in  the  Clark  comity  court  for 
the  assessment  of  the  damages  tiie  ownen 
of  the  turnpike  were  entitled  to  receive  tar 
it  The  commissioners  appointed  by  the 
county  court  reported  that  the  pike  was  9t 
no  value.  To  this  report  acepttona  wen 
filed,  and  the  case  was  then  tried  before  a 
Jury,  who  returned  the  following  vodlct: 
"We,  the  Jury,  find  the  value  of  the  i"/i4i 
of  the  WinchestOT  ft  Stoner  Turnpike  Road 
to  be  $450,"  Judgment  was  ^tered  upon 
this  verdict  and  the  motion  of  the  tomirike 
company  for  a  new  trial  was  overruled.  No 
appeal  was  taken  trom  the  Judgment  but 
the  turnpike  company  tendered  a  bill  of  ex- 
ceptions, and  moved  the  county  Judge  to 
sign  It  and  order  It  filed  as  a  part  of  the 
record.  This  he  refused  to  do.  "Hie  turn- 
pike company  tb^  filed  this  suit  against  the 
county  Judge  In  the  Clark  circuit  court  to  ob- 
tain a  mandamus  compelling  him  to  sign 
and  file  Its  bill  of  exceptions.  The  record  of 
the  former  esse  Is  set  out  in  the  petition. 
It  Is  also  alleged  that  the  Judge  of  the  coun- 
ty court  stated  when  he  refused  to  sign  the 
bill  that  It  was  correct;  that  he  waa  asked 
either  to  allow  and  sign  the  bill  if  correct 
or  to  conform  it  to  the  trutb  If  incorrect, 
but  refused  to  do  either,  tot  the  reason  that 
the  counsel  for  ,the  fiscal  court  had  advised 
him  not  to  do  so;  that  the  turnpike  company 
owed  debts  which  vre,re  unpaid,  and  the  en- 
tire value  of  Its  property  should  have  been 
assessed;  that  It  did  not  desire  to  appeal 
from  the  Judgment  for  reasons  which  on  the 
advice  of  Its  attorney  seemed  good  to  It  but 
it  did  desire  that  the  record  should  show 
that  only  the  Interest  above  stated  In  tbe 
road  was  condemned;  and  that  it  was  neces- 
sary to  have  Its  bill  of  exceptions  made  part 
of  the  record,  in  order  that  the  true  effect 
and  operation  of  the  verdict  might  appear 
of  record.  There  were  248  shares  of  stock 
In  the  turnpike.  Of  these,  the  coun^  owned 
116.  The  purpose  of  the  bill  of  exceptions 
seems  mainly  to  have  been  to  Incorporate 
into  the  record  the  Instructions  of  the  court 
to  the  Jury  to  the  efl!ect  that  they  should  find 
the  actual  value  of  i>Vt«s  of  the  turnpike 
sought  to  be  taken.  The  court  below  ana- 
talned  a  demurrer  to  the  petition,  and  re- 
fused to  award  the  mandamua 

By  section  15  of  the  act  referred  to,  the 
trial,  upon  excepti(ms  to  the  report  by  either 
party,  and  the  appeal  therefrom,  shall  be  tibe 
same  as  provided  by  sections  839,  840.  Ky. 
St  By  section  8S9  the  appeal  In  such  cases 
must  be  tried  de  novo  In  the  circuit  court. 
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Ko  bill  of  •xc^Uons  u  to  wbat  was  done 
In  the  comity  conrt  waa  therefore  necesaary 
for  an  anDeal,  and  we  know  of  no  iwovlaion 
of  law  requiring  Inferior  covrta  to  algn  and 
flle  of  record  a  bill  at  exceptl<Mu  of  their 
proceedings  In  snch  casea.  Sach  a  bill  ooald 
not  be  considered  for  any  purpose  In  case 
of  an  appeaL  The  purpose  of  the  law  In 
reqnlring  appeals  from  the  Inferior  courts  to 
tbe  drcQlt  courts  to  be  tried  de  noro  Is  to 
avoid  the  necestity  (or  bills  of  exceptions. 
If  a  bill  of  exceptions  may  be  required  in 
this  case,  it  may  be.  also,  in  every  case 
tried  befwe  a  magistrate.  Such  a  mis 
-wonld  embarrass,  rather  than  aid,  the  ad- 
ministration of  Justice.  As  we  understand 
the  record,  all  the  facts  aa  to  what  was  de- 
termined In  the  caae  referred  to  appear  sub- 
stantially from  the  verdict  of  the  jury,  the 
Judgment  of  the  county  court  and  the  rec- 
ord of  the  case.  But,  If  thla  Is  not  trae,  the 
truth  may  be  shown  by  evidence  as  to  what 
was  determined.  If  this  Is  evar  drawn  In 
question;  and  appellant  may  have  the  evi- 
dence perpetuated,  If  necessary  to  Ita  pro- 
tecthm.  In  8  Bnc.  PL  ft  Prac.  p.  280,  the 
rule  Is  thus  stated:  "A  bill  of  exceptions 
does  not  lie  In  special  statutory  actions  un- 
known to  the  common  law.  unless  expressly 
made  applicable  thereto.  Nor  will  It  He  to 
decIslouB  of  courts  of  Inferior  Jurisdiction, 
as  the  court  of  a  justice  of  the  peace."  In 
McAllister  v.  Insurance  Co.,  7S  Ky.  5S3.  this 
court  said:  "The  only  office  of  a  motion  for 
a  new  trial  and  a  blU  of  receptions  is  to 
bring  Into  the  record  for  review  matters 
which  would  not  otherwise  appear  In  It" 
As  no  bill  of  exertions  was  necessary  to  re- 
view the  proceedings  of  the  county  court 
which  were  wholly  statutory,  the  county 
Jadge  properly  refused  to  sign  the  blU,  and 
tbe  court  below  did  not  err  In  refusing  the 
naandamus  sought  by  appellant  Mt^lne, 
Mllbum  &  Stoddard  C!o.  v.  Cnrtla,  38  Neb. 
520.  57  N.  W.  161;  Baer  r.  OttOk  M  Oblo  St 
11.  Judgment  affirmed. 


SIGBTS  ADM'R  v.  HTTRBT  et  si.* 

(CoDTt  of  Appeals  of  Kentucky.  April  12, 
1001.) 

APPEAL  AND  BRROR— HARMLESS  ERROR  IN 
OVERRULINO  DEMURRER. 
Where  the  jury  f onud.  for  defendants  upon 
their  plea  of  payment,  and  that  fiDdlng  was 
sustained  by  the  evidence,  the  error,  if  aoy, 
in  overmllug  plalntifl'B  demnrrer  to  another 
plea  of  defendants  was  harmless. 

Appeal  from  circuit  court,  Harlan  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  B.  A.  Rice 
against  John  B.  Hurst  and  others  to  enforce 
a  mortgage  Hen.  Judgment  for  defendants, 
and  plalntlCF  appeals.  Affirmed. 

N.  B.  Hays,  for  appellant.  B.  M.  Lee  and 
W.  H.  Holt  for  appellees. 

iRaportM  by  Bftwud  W.  HIbm,  K  tka 

Fiaskfort  bsr,  and  fonnerly  Mate  nportsr. 

61S.W.-64 


WHITE.  J.  This  action  was  brought  ta 
enforce  collection  of  certain  notes  executed 
by  appellees  to  B.  A.  Rice,  and  to  foreclose 
a  mortgage  on  certain  propsrty  given  to  se- 
cure payment  Appellees  admit  the  execu- 
tion of  the  notes,  and  plead  a  payment  to  the 
.  administrator  by  a  contract  for  the  erection 
of  a  monument  at  the  grave  of  decedent  at 
the  agreed  price  of  the  fuU  mm  of  the  two 
notea  In  a  separate  paragraph  It  la  pleaded 
that  the  estate  of  B.  A.  Rice  was  solvent 
and  that  there  was  a  large  amount  of  per- 
BMialty  to  be  distributed  among  the  various 
heirs  entitled  tbovto,  and  that  appellees  had 
entered  Into  a  written  contract  with  certain 
named  heirs  and  distributees  of  decedent  by 
which  each  and  all  released,  relinquished,  and 
assigned  to  appellee  all  right  title.  Interest 
or  distributable  share  In  the  two  notes  sued 
on  belonging  to  them,  or  either  of  them,  or 
that  may  be  due  either  or  all  of  them,  on 
condition  that  a  monument  of  a  certain  kind 
and  dimensions  be  erected  at  the  grave  of  de- 
cedent He  further  alleges  that  the  mona- 
ment  had  been  erected.  The  prayer  Is  that 
the  notes  be  adjudged  paid  by  reason  of  the 
contract  alleged  with  the  administrator,  and. 
In  the  alternative,  If  this  could  not  be  done, 
the  notes  be  abated  elght-tfalrteenths  by  rea- 
son of  the  written  release  of  the  heirs  and 
distributees  pleaded;  It  being  alleged  that 
their  share  therein  Is  eight-thirteenths,  mere 
was  a  demurrer  to  the  second  paragraph  of 
the  answer  on  account  of  jurisdiction  of  the 
court  as  to  that  plea,  which  was  overruled, 
and  of  that  action  complaint  Is  made.  The 
Issue  as  to  the  contract  with  the  admlnlstrar 
tor  was  tried  out  before  a  Jury,  and  resulted 
in  a  verdict  and  Judgment  for  appellees, 
which  sustains  his  plea  of  payment  The 
question  of  abatement  of  eight-thirteenths  by 
reason  of  the  assignment  of  the  heirs  and 
distributees,  If  treated  aa  a  counterclaim,  nev- 
er came  up  for  adjudication,  and  as  to  that 
plea  at^lant  could  not  have  been  prejudiced 
by  any  action  of  the  court  thereon.  On  the 
plea  of  payment  It  Is  clear  that  appelleea  were 
entitled  to  a  trial  In  Harlan  county,  and,  hav- 
ing been  successful  on  that  Issae,  the  other 
was  never  tried,  and  therefore  becomes  Im- 
material. We  find  no  error  of  the  court  In 
the  admission  or  rejection  of  testimony,  and 
the  Instructiona  falriy  present  the  law  to  the 
Jury.  The  verdict  Is  supported  1^  the  testi- 
mony, the  question  being  contract  or  no  con- 
tract We  find  no  error  in  the  Jodgmmt  and 
the  aama  is  affirmed. 


OOMMONWBAI/TB  v.  PATB.> 
(Oourt  of  Appeals  of  Kenta<^.   April  11, 
1901.) 

OFFZOKRS— FttEStnEPnON  THAT  OrFlOBH  HA8 
TAKBN  OATH. 

Under  Kv.  8t  |  4SS2,  providing  fur  the 
panishment  of  any  road  snpervisor  who  shiUl 


'Stoportad  hj  Mwh4  W.  HIqm,  at  Ito 

Frankfort  tar,  and  formarly  ststi  rcportir. 
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become  interceted  to  any  road  or  bridge  order 
or  oettiflcate.  or  any  dalm  growing  out  of  Bach 
work,  a  road  raperrlBor  cannot  escape  punish- 
ment on  the  ground  that  he  had  not  taken  ttie 
oath  of  office,  as  It  will  be  oondoalTalr  pro- 
•amcd,  aa  he  waa  dlacharginc  tin  dntiM  of  the 
«9ce  and  recelTing  ita  rau^omenti,  that  he  had 
taken  the  oath,  aucb  a  iveaumptloo  being  nee- 
easaiT  for  the  protectkm  of  the  pobK& 

Appeal  from  circuit  court  Brecklnridse 
county* 

"To  be  ofBdaUy  n^rted." 

An  Indictment  against  B.  A.  Pate  tor  1>e- 
comlns  Interested  In  a  road  dalm  while  hold- 
ing the  office  of  road  siiperrlsor  was  dis- 
missed, and  the  cammonwealth  appeals.  Be- 
Tersed. 

Robt  J.  Breckinridge  and  Weed  S.  Chelf. 
Ua  tte  Commonwealth.  David  B.  Morray, 
H.  a  Mnnay.  and  J>.  H.  Severs,  for  appel- 
lee. 

O'REAB,  J.  AppeUee,  8.  A.  Pate,  was  In- 
dicted under  section  4882,  Ky,  St,  which 
proTfdes:  "It  shall  be  unlawful  for  the  coun- 
ty Judge,  any  Jiistlee  of  the  peace,  sheriff 
or  tax  collector,  county  attorney,  or  super- 
Tlsor  or  assistant  supMrlsor,  or  any  orer- 
seer  to  become  directly  or  Indirectly  Interest- 
ed In  any  contract  for  working  roads  or  bund- 
ing or  repafili^  bridges;  and  It  shall  be  nn- 
lawfal  (or  either  of  said  officers  or  employes 
to  buy  or  become  Interested  In  any  road  or 
bridge  order  or  certificate,  or  any  claim 
growing  out  of  such  work.  Blther  of  said 
officers  or  employes  who  shall  rlcriate  this 
8ectt<»i  shall  be  guilty  of  a  misdemeanor, 
and,  upon  Indictment  by  a  grand  Jury,  and 
cmrlctlon  thereof  before  any  court  of  com- 
petent jurisdiction,  shall  be  fined  for  each 
offense  not  less  than  fifty  nor  more  than 
three  hundred  dollars.  This  section  shall 
be  glTen  In  charge  to  the  grand  Jury  by  the 
judge  of  the  circuit  court"  Appellee  had 
previously  been  appointed  supervisor  of  roads 
for  Breckinridge  county  by  the  county  court 
and  bad  qualified  by  accepting  the  appoint- 
ment executing  the  bond,  and  altering  upon 
the  dlstftarge  of  the  duties  of  the  office.  It 
appears  that  Breckinridge  county  had  adopt- 
ed the  **taxatIon  system"  of  keeping  Its  roads 
In  repair.  The  indictment  charges.  In  sub- 
stance, the  appointment  qnallftcatlon,  and 
acting  of  appellee  as  road  si^rvlsor  of 
Breckinridge  county;  that  within  a  year  be- 
fore the  finding  of  the  Indictment  he  had 
unlawfully  and  willfully,  while  holding  the 
office  of  supervisor  of  public  roads  In  Breck- 
inridge county,  become  Interested  In  and  the 
beneficiary  of  a  certain  road  order  and  claim 
growing  out  of  road  work  In  magisterial  dis- 
trict No.  1  of  Breckinridge  county,  which 
order  was  as  foilowB:  "No.  66.  Breckin- 
ridge County.  Ky.,  Nov.  2,  1800.  To  the 
Treasurer  of  Brediinrldge  County:  Pay  to 
tbe  order  of  S.  A.  Pate,  six  hundred  and 
forty-two  and  to/ioo  dollars  for  teams  on 
road,  and  charge  some  to  road  fund  of  First 
magisterial  district   feigned]  8.  A.  Pate, 


Superrlaor  MaJ.  Dist"  The  Indictment  far- 
thcc  charged  that  the  above  order  was  tw 
teams  fumlshed  br  said  Pate  In  his  own  In- 
t^st  for  work  on  read  in  aid  district  of 
Breckinridge  ooonty;  that  the  wder  was 
drawn  by  Pale  payable  to  hlms^  for  woA 
on  said  road,  and  he  thereby  beeonring  in- 
terested to  said  order  aad  claim;  that  said 
daim  was  approved  by  the  county  Judge  of 
Brecktorldge  OMUity,  and  csUectad  by  said 
Pate  out  of  the  road  funds  of  said  masls- 
terial  diatrlet  of  aaJd  county.  A  demarrcr 
was  Interposed  to  the  Indlctaesi;  which  we 
l^kink  was  properly  overruled  by  tlie  trial 
court  The  evidence  In  behalf  of  the  com- 
monwealth sustained  the  charge  set  ont  in 
the  todlctniaat  bat  falltog  to  show  that  ap- 
pellee had  taken  tlie  oath  of  office  aa  suefa 
snpervlsor.  the  court  gave  the  Jury  a  vereaop- 
tory  tostmetlim  to  dad  the  dtiCeadaat  not 
gulUy,  wWeh  was  dme.  Tha  court  seesas 
to  have  ^oceeded  upon  the  theory  that  the 
taking  of  the  oath  requlied  fay  tow  was  a  pre 
requialte  to  the  inveattture  of  apptilee  with 
the  title  and  legal  responalbllity  for  the  du- 
ties ot  the  office.  Sectk>n  4314,  reqnliiag  the 
oath.  Is  In  tlieee  worda:  "The  aupcrvlsar 
shall,  at  the  next  regator  term  of  the  coaaty 
court  after  his  appotntoMBt,  exeente  bond  to 
tbe  commonwealth,  tor  the  benefit  ot  the 
oounty  wlt^  anretles  to  be  awnwed  by  the 
court  to  doaUe  the  amotmt  of  the  bridge 
and  road  fund,  and  shall  take  an  oath  f<n: 
the  faithful  dlscbaxge  of  his  datlea  The  tak- 
ing of  the  oa^  and  the  szecotiQn  ot  said 
b<»d  shall  be  noted  on  the  order  book  of  tlie 
court.  bcmd  shall  b«  recorded  In  tlie 

ordw  book,"  etc  It  Is  aasomed  to  acBUDent 
t>y  cooiuel  for  appellee  that  the  takiag  of 
the  oath  was  not  <mly  a  neoessary  incideat  to 
a|q;>tilee's  todoctlon  lato  office,  bat  that  the 
fact  of  It  must  l>e  proven  by  tha  recwd.  aad 
affirmatively  shown  aa  part  ^  the  eoauicm- 
wealth's  ease;  that  miless  It  was  s«  atiown. 
appellee  was  a  mere  usniper  of  his  office, 
his  only  offenae  being  that  of  usurpation; 
that  the  penalties  denounced  by  the  statute 
under  consideration  applied  only  to  de  jure, 
not  to  de  facto,  ^een.  The  statute  was 
enacted  to  protect  the  pcbUc  by  removing 
from  Its  agent  and  r^resentatlve  every  pos- 
Btt)le  toterest  In  the  character  of  the  public 
works  under  bis  supervldon  that  could  cou- 
filct  with  his  public-duty.  The  legltAatnre  rec- 
ognised the  old  truth  that  wh««  the  totoest 
of  tlw  servant  and  the  aerved  caaie  Int»  con- 
filct  the  servant  cannot  i«operIy  discrim- 
inate between  hto  tot»eet  and  bim  duty; 
hence  the  temptation  Is  sought  to  be  removed. 
The  protection  Is  to  the  public  againat  those 
who  assume,  under  right  of  oSBfce,  to  serre 
It  A  number  of  cases  have  beea  eiamlned 
holdli]^  that  the  oath  to  be  taken  by  the 
officer  ts  merely  an  Incident  tn  the  holding 
of  the  office,  as  an  additional  protection  to  ttie 
public  as  the  most  solemn  assurance  the 
ofiieial  can  give  of  his  panK>te  to  fawiestly 
administer  tiie  affairs  of  hto  position,  tn 
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iU  pncUcol  effect  It  can  giwe  no  addldcnal 
weight  to  tbe  offidal'a  obligation  to  tbe  pul>- 
Uc  It!  TMation  iBToIres  no  additional  pen- 
attr.  Of  coone,  If  tbe  statute  eipveulT 
proTldeo  tbat  tbe  right  to  tide  office  ahonld 
not  attach  tUl  after  tbe  oath  van  taken,  a 
more  aeriona  dliBeuUy  would  be  presented. 
In  this  caae  the  record  thowa  the  egppobit- 
mcnt  of  appdlee  as  snperrlsw  of  pnMlc  roads. 
He  aceqited  the  wointment  by  mecnting 
tb.e  bond  reqaired  b7  law,  and  actnaUy  took 
poBsessloai  of  tbe  olBce,  and  nndvrtoob  by 
virtue  of  that  anmintmait  and  qnallflcatioii 
to  aerre  tbe  puUlc  In  tbat  acuity.  In 
Jobnston  t.  WUson,  2  N.  H.  202,  cases  axe 
dted  siwrtlng  tbe  doctrine  that  "when  a 
person  baa  dlBtlnctly  admitted  or  reoogolzed 
the  offldal  capacity  of  another,  he  cannot 
afterwards  offer  erldence  against  the  valld- 
Ity  of  his  appointmait;  and.  where  a  person 
baa  acted  in  an  offidal  capacity,  be  hlma^ 
cannot  afterwards  offer  evidence  against  the 
validity  of  his  own  anwintment."  And  this 
Beems  to  ns  to  be  sonnd  doctrine;  for  4»e 
ahonld  not  be  suffered  to  enjoy  tbe  emobt- 
ments  and  beneftts  of  a  pnbUe  (dBce  wlthont 
being  subject  to  tbe  pains  and  penaltieB  for 
a  breach  of  Its  duties.  It  the  oath  was  a 
prerequisite  to  aj^ellee's  lureatltnre  of  the 
office,  bis  accqitlng  the  appointment,  enter* 
Ing  npcn  and  engaging  In  a  discharge  of  Its 
pnldle  dntica,  and  enjoying  Its  ben^ts,  in  a 
controreisy  between  third  persons,  aa  wdl 
as  in  a  controTersy  between  him  and  third 
persons,  or  him  and  the  pnbUc,  raises  the 
eondnslTo  iHwumptton  that  he  totA  the  pre- 
flcrlbed  oath  where  the  tndnlgence  of  ench 
xwesoniption  wQl  tend  to  protect  Oie  rights 
<^  aoch  third  persons  or  the  pnbUc.  Jndg- 
DMnt  reTorsed,  and  cause  remanded  lor  pxo- 
ceedinga  conidstcnt  herewitii. 

cm  OF  LOUISVILLB  t.  HARBIN.i 

(Coort  of  Appeals  of  Kentocky.  April  10, 
19010 

MUNICIPAL  CORPORATIONS— INJURY  TO  PROP- 
ERTY IN  MAKING  STREET  IMPROVBMBNT- 
MBASURB  OP  DAHAOH8— DEDICATION. 

1.  In  an  action  against  a  city  to  recover 
damagea  for  injury  to  proprty  in  making  a 
street  improTement,  the  criterion  of  recovery 
is  tbe  dimlnotioD  in  valne  of  plalntlff'B  prop- 
erty by  reason  of  the  acts  complained  of. 

2.  The  dedication  of  land  for  a  street  does 
not  give  the  city  tbe  riebt  to  so  construct  tbe 
street  as  to  materially  damage  tbe  property  of 
the  dedicator  or  his  vendees. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  offldally  reported." 

Action  by  D.  M.  Harbin  against  the  city 
of  LonlsTllIe  to  recover  damages  tor  injury 
to  property.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

H.  Ifc  Stone,  for  appellant  T.  L.  Burnett, 
Lane  &  Burnett*  and  W.  W.  7hum,  tor  ap- 
pellee. 

*  R«port«d  br  Edward  W.  Hlnet,  Esq.,  ot  tits 
Ptaakfort  bar,  uui  tormarlj  itste  rtporter. 
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GUFFT,  J.  The  plaintiff  In  this  action 
sought  to  reoorer  $1,000  in  damages  against 
tbe  defendant,  altesed  to  have  been  sustain- 
ed by  him  by  reason  of  certain  improvft- 
menta  or  work  on  Grayson  street  The  an- 
swer is  a  traverse  of  plalntlff'B  right  to  re- 
eoTcr.  A  trial  resisted  In  a  Yerdlct  and 
Judgment  in  favor  of  plaintiff  for  ¥400,  and, 
defendant's  motl<»i  for  a  new  trial  harlnff 
been  oTerruled,  it  prosecutes  this  appeaL 

We  do  not  tbink  that  Uie  court  erred  to 
the  prejudice  of  the  substantial  rights  of 
tbe  d^Midant  In  the  admisdon  or  rejection 
of  testimony,  Hie  evidence  Is  abundantly 
sufficient  to  sustain  the  verdict 

Oonqtlaint  la  made  aa  to  the  giving  and  re- 
fnshig  at  instmctlons.  It  would  have  been 
wen  for  the  court  to  have  expressly  instructed 
the  Jury  as  to  tbe  criterion  of  recovoy,  wbkih 
was  the  dfmlnutlai  in  valne  of  plalntUTs 
property  by  reason  of  the  acts  cimiplained 
of.  We  think  that  Ifte  Instmctlons  given 
fairly  presented  the  true  criterion  for  re- 
covery, and  this  is  especially  so  In  view  of 
the  fact  that  tbe  court  so  often  announced 
during  tlie  trial  the  tnie  criterion  of  n- 
covery. 

It  Is  Inslstnd  for  ai^lant  tiiat  the  plain- 
tiff did  not  deny  tbat  his  vendor  had  dedi- 
cated the  stnet  to  defendant.  But  the  most 
that  this  could  Imply,  nndv  the  pleadings 
In  this  case^  would  be  that  the  dedicator 
vaaelj  allowed  the  dty  to  esfcabllah  a  street 
at  the  place  indicated  without  the  formally 
of  condemnation  proceedlnga.  Bat  In  no 
ev«t  covld  aucb  dedication  carry  with  It  the 
rli^t  of  the  dty  to  ao  ctmstnict  a  street  as 
to  materially  damage  the  property  of  the 
dedicator  or  bis  vendees.  Fneelvlng  no  er- 
ror to  the  prejudice  of  the  substantial  rights 
of  the  defendant  the  Judgment  appealed 
from  is  affirmed. 


DUNN  et  al.  V.  DUNCAK  et  al.t 
(Oomt  of  Appeals  of  Kentucky.  April  11. 
19010 

WITNESSES  —  TRANSACTION  WITH  PERSON 
SINCE  DDCBASED— PAYEE  HOXiDINO  NOTE  IM 
TRUST  FOR  OTHERa— RIGHT  TO  SELL  BB- 
rORE  MATURITY— ESTOPPEL. 

1.  Where  tbe  husband  unites  with  tbe  wife 
In  an  actlMi  brought  in  her  rl^bt  be  Is  not  a 
competent  witness  for  plaintiff  as  to  a  trans- 
action with  a  person  since  deceased,  as  be  will, 
if  defeated,  be  liable,  at  least,  for  costs. 

2.  Where  a  note  for  tbe  price  wT  land  sold 
by  devisees  was  executed  to  one  of  their  num- 
ber, as  curator  of  the  estate,  under  a  mistake 
of  law  as  to  his  dntlea  as  curator,  the  payee 
held  the  note  in  trust  tor  tbe  other  devisees, 
to  tbe  extent  of  thdr  Interest;  and  as  he 
could  not,  without  express  authority  to  do  so, 
discount  it  before  maturity  for  cash,  <aie  to 
whom  he  attempted  to  thus  discount  it,  hav- 
ing notice  of  all  tlie  facts,  acquired  no  title 
to  the  interest  of  tbe  other  devisees. 

3.  Tbe  failure  of  tbe  other  devisees  to  ap- 
pear in  tbe  eonnty  court  and  file  exceptions  to 
the  report  of  tlie  curator  In  which  he  charged 
himself  with  the  proceeds  of  the  note  does  not 

1  Reported  by  Edward  W.  Hlnea,  Esq.,  et  the 
PranUort  bar,  and  tormsrly  stats  rsportw. 
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estop  them  from  repudiatinjc  the  sale  of  the 
note;  the  setU^mMit  being  otity  prima  facie 
evidence,  and  tho  pnrchanr,  who  va*  the 
cut-ator'g  surety,  knowing  all  the  facts  as  well 
aa  ther  did. 

Appeal  from  circuit  court,  Henderson  coun- 

"Not  to  be  officially  reported." 

Action  by  A.  I.  Dunn  and  othera  against 
Thomas  Duncan  and  others  upon  a  prom- 
issory note.  Judgment  for  defendants,  and 
plalntUte  arooAl*  Revarsed. 

John  F.  Lockett,  for  appellants.  Mont- 
gomery Merrltt,  for  appellees. 

HOBSON,  J.  Amelia  Vlcl^ers  died  some 
years  since,  a  resident  of  Henderson  county, 
leaving  a  will  which  was  subsequently 'pro- 
bated. Thomas  L.  Watson  was  appointed  as 
curator  of  her  estate.  By  her  will  she  de- 
vised a  tract  of  nine  acres  of  land,  Icnown 
as  the  "Ootton  Place,"  to  Watson  and  ap- 
pellants, A.  L  Dunn,  Annie  Stone,  Fannie 
Swann,  Jennie  Johnson,  and  Laura  Watson, 
who  are  his  half-sisters.  Tjarkin  White,  who 
was  the  stepfather  of  Watson,  was  the  sure- 
ty on  his  bond  as  curator.  About  two  years 
after  the  death  of  the  testator  all  the  dev- 
isees united  in  a  deed  couTeylng  the  Cotton 
place  to  Thomas  Duncan  In  consideration  of 
$500,  payable  January  1,  1894,  with  interest 
at  8  per  cent  from  date.  The  deed  is  dated 
June  3,  189S,  and  recites  that  the  note  is  of 
the  same  date;  but  the  note  was  burned 
6<me  years  since  in  a  fire  at  Henderson,  and 
is  not  produced.  The  proof  shows  it  was 
made  payable  to  Watson  as  curator,  as  the 
other  devisees  supposed  he  had  authority  aa 
such,  and  the  right  to  take  it  In  this  way. 
Duncan  also  executed  to  Watson  a  mortgage 
on  another  tract  of  land  to  secure  the  note. 
This  mortgage  Is  dated  May  17,  1893,  which, 
it  will  be  observed,  was  some  two  weeks 
before  the  date  of  the  deed;  but  from  all 
the  evidence  we  conclude  that  it  is  the  same 
debt  as  that  referred  to  in  the  deed,  and 
that  the  date  was  filled  in  the  deed  when 
tt  was  acknowledged,  thus  bringing  about 
the  discrepancy.  The  deed  was  not  acknowl- 
edged by  all  the  parties  until  August  26, 
1803,  and  was  lodged  for  record  on  August 
I9th;  but  before  this,  on  July  10th,  Watscn 
sold  and  assigned  the  $500  note  to  White, 
who  paid  him  $500  for  it  After  this, 
on  January  ?>.  1805,  Watson  settled  his  ac- 
counts as  curator  with  the  county  Judge,  and 
was  charged  in  the  settlement  with  the 
$500.  He  fell  short  $631.  White,  as  the 
surety  of  Watson,  paid  $131  In  the  year 
1897  of  the  balance  found  due  by  the  curator, 
but  refused  to  pay  the  $500,  being  advised 
that  be  was  not  liable  as  Watson's  surety 
(or  It  Duncan  was  notified  not  to  pay  the 
note  to  White,  and  thus  things  stood  until 
appellants  filed  this  suit  on  August  24,  1898, 
against  Duncan,  Watson  as  curator,  and 
White's  administrator,  in  which  appellants 
allege  that  they  owned  flre-sixths  of  the  land; 


that  the  note  was  made  payable  to  Watson 
as  curatcHT  by  mistake,  and  was  nni>ald;  and 
that  they  were  entitled  to  five-sixths  of  the 
proceeds  of  it  They  also  allege  that  White 
claimed  some  interest  In  the  note  under  an 
alleged  assignment  of  It  by  Watson  to  him; 
that  Watson  had  no  authority  from  them  to 
assign  the  note,  and  this  White  knew.  They 
pmyed  Judgment  for  their  five-sixths  of  the 
note.  White's  administrator  answered,  and 
set  up  his  rights  to  the  note  by  reason  of 
the  assignment  from  Watson,  and  pleaded 
an  estoppel  of  appellants  to  allege  Watson's 
want  of  authority,  by  reason  of  their  ac- 
quiescence In  the  charge  of  the  money  to 
the  curator  in  the  county-court  settlement 
The  proceedings  In  the  county  court,  as 
shown  by  the  record,  were  entirely  ex  parte. 
It  does  not  api>ear  that  any  of  the  appellants 
appeared  In  that  court  or  took  any  proceed- 
ing there.  White  knew  all  about  the  title 
to  the  land,  and  the  rights  of  the  parties 
In  It  Watson  fell  behind  financially,  and 
White  seems  to  have  been  under  the  Im- 
pression that  he  was  responsible  for  the  en- 
tire default  of  Watson  until  advised  other- 
wise. It  is  urged  for  appellants  that  White 
did  not  In  fact  pay  Watson  for  this  note, 
but  paid  him  for  other  paper,  and  took  this 
note  to  secure  him  in  bis  liability  as  surety 
of  Watson.  While  the  record  Is  not  very 
clear  on  this  point  m  think  It  on  the  whole, 
sustains  appellees'  version  of  the  transaction. 
J.  E.  Swann.  the  husband  of  appellant  Fan- 
nie Swann,  and  a  co-appellant  with  her  in 
this  case,  was  introduced  as  a  witness  for 
appellants  as  to  certain  admissions  made  to 
him  by  the  deceased  White.  Appellants  com- 
plain that  this  evidence  was  excluded  by  the 
court  below.  He  was  a  party  to  the  record,  and 
was  testifying  for  himself  against  one  who 
was  dead; -for, If  defeated  In  the  action, he  will 
be  liable  at  least  for  costs.  The  court  there- 
fore properly  held  the  evidence  Inadmissible. 
The  vital  questions  to  be  determined  in  this 
case  are:  (1)  Was  Watson  anthorised  to  sell 
and  assign  the  note  to  White,  so  as  to  vest 
in  White  title  to  appellants'  five-sixths  of  It? 
(2)  Are  appellants  estopped  to  rely  on  his 
want  of  authority  or  assert  their  rights  un- 
der the  circumstances? 

1.  Five-sixths  of  the  land  belonged  to  ap- 
pellants, and  one-sixth  to  Watson.  The  note 
was  taken  to  Watson  as  curator  for  the 
price  of  the  land  simply  because  of  a  mistake 
of  law  on  the  part  of  the  partiea  as  to  the 
duties  of  Watson  as  curator.  He  held  the 
note  as  trustee  for  appellants  to  the  extent 
of  their  five-sixths  Interest  In  It  It  was  not 
due,  and,  whatever  authority  to  collect  It  at 
maturity  might  be  Inferred  from  the  circtmi- 
stances,  he  bad  no  power,  without  express 
authority  for  this  purpose,  to  sell  the  note 
before  maturity.  It  bore  8  per  cent  inter- 
est, and  he  had  no  right  to  discount  It  before 
maturity  for  cash,  unless  expressly  author- 
ized to  do  so  by  those  interested.  No  such 
authority  la  shown.   The  note  on  Ita  face 
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apprised  White  of  Watson's  want  of  anthor- 
ity  to  Bell  it  unless  specially  authorized  to 
do  BO  by  the  parties,  and  White  knew  all 
the  facts.  It  is  also  significant  that-White 
paid  Watson  for  this  note  before  the  deed 
uras  acknowledged  or  lodged  for  record.  We 
conclude,  therefore,  that  Watson  had  no  pow- 
er to  sell  or  assign  the  note  as  against  the 
appellants,  and  that  White  took  no  title  by 
virtue  of  the  assignment  to  the  Interest  of 
appellants  therein,  as  matters  then  stood. 
Bank  T.  Bennett  (Ky.)  47  S.  W.  623;  Rodgers 
y.  Baas,  46  Tec  SOS;  Hays  r.  Lynn,  7  Watts, 
624. 

2.  It  remains  to  Inquire  whether  appel- 
lants bare  lost  their  rights  by  what  occurred 
afterwards.  The  proceedings  In  the  county 
court,  being  wholly  ex  parte,  do  not  estop 
appellants.  They  notified  Duncan  not  to  pay 
the  note.  And  from  the  fact  that  the  note 
remained  unpaid,  and  no  effort  was  made  to 
collect  It  BO  far  as  appears,  until  the  bring- 
ing; of  this  suit,  it  would  seem  that  both  the 
parties  were  standing  on  their  rights.  Ap- 
pellants do  not  appear  to  have  misled  White 
in  any  respect,  and  we  are  unable  to  see 
that  tbey  have  omitted  anything  that  was 
essential  to  the  maintenance  of  their  rights. 
They  were  not  required  to  enter  their  ap- 
pearance In  the  county  court  and  file  excep- 
tions to  Watson's  report  as  curator,  be- 
cause he  charged  hlqiself  with  the  money 
tbat  was  not  properly  chargeable  to  him. 
The  settlement  was  only  prima  facie  evi- 
dence. White  knew  the  facts  as  well  as 
they  did.  Estoppels  are  not  favcffed,  and 
will  not  be  Indulged  to  take  away  an  ad- 
mitted right,  except  upon  clear  evidence. 

On  the  whole  case,  appellants  have  the 
older  and  better  right  to  five-sixths  of  the 
proceeds  of  the  note.  White  knew  all  the 
facts,  and.  If  a  loss  must  fall  on  either,  it 
should  fall  on  him.  Judgment  reversed  and 
cause  remanded,  with  directions  to  the  court 
below  to  adjudge  to  appellants  flve-Blxtht  of 
tbe  j^oeeeds  of  the  note  In  contest 


SHDTTLBWOBTH  et  al.  T.  KENTUCKY 
GOAL,  IBON  &  DEVIDLOFMISNT  CO. 
et  al.i 

(Oonrt  of  .^qiteaJs  of  Kento<^.    Mardi  28, 

1901.) 

OONTRAOTS  —  GONBIDBRATIOH  —  FAILURB  TO 
PaRFORU  BTIPDIiATBD  8SRTICB8— RIGHTS 
OF  AfiSIONEE— FRAUD. 

1.  Persons  to  whom  as  equitable  interest  in 
land  was  asBlgned  by  a  writing  reciting  tbat  the 
transfer  was  In  consideration  of  services  to  be 
performed  by  tbem  could  not  demand  the  proih 
erty  witfaont  a  performance  of  the  stipulated 
serricefl,  and  a  purchaser  from  them  staoda  In 
their  sDoeo,  the  paper  being  sufBcieot  to  put 
him  on  Inqair;  as  to  tbe  services  to  be  reodmd 
and  as  to  whether  tbey  had  been  performed. 

2.  Where  U.,  pretending  to  have  authority  to 
act  for  M.,  procured  a  contract  from  P.  and  A 
in  consideration  of  services  to  be  rendered  by 
M.,  who  knew  nothing  of  tbe  contract,  and  never 


iRworted  br  KdwaMI  W.  HIbm.  ■s«.,  tt  the 
Frankfort  bar,  and  fomsrlr  state  isportsr. 


assented  to  it,  the  contract  not  being  blading  on 
M.  was  not-  binding  on  P.  and  A. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.  Dmled. 
For  former  report  see  60  8.  W.  684. 

Simrall  &  Doolaa  and  J.  H.  Haxelrlgg.  fw 
appellants.   A.  K.  Cook,  for  appellees. 

HOBSON,  J.  We  have  read  with  care  the 
able  petition  for  rehearing  filed  by  appellant. 
There  would  be  great  force  In  the  argument 
of  the  teamed  counsel  if  tbe  paper  given  by 

Patterson  and  Allen  to  Hanuan  purported  to 
be  an  assignment  of  one-half  their  equitable 
title  to  the  land  for  a  conslderatlcm  paid  or 
received  by  them,  and  thus  vested  In  Har- 
man  on  Its  face  an  absolute  right  to  this  in- 
terest. But  the  pai>er  reads:  "Whereas, 
Bald  Patterson  and  Allen  desire  the  assist- 
ance of  S.  P.  Myer  and  Archer  Haiman  In 
effecting  the  sale  of  said  land  and  proiterty 
to  others,  or  in  otherwise  realizing  or  making 
profit  therefrom:  Now,  In  consideration  of 
one  dollar  paid  to  us,  and  of  the  services  and 
assistance  of  said  Myer  and  Harman  to  be 
by  them  rendered  in  effecting  the  above  pnr^ 
pose,  which  serrlcea  and  assistance  tbey 
hereby  agree  to  render,  we,  said  Patterson 
and  Allen,  hereby  transfer  and  assign  to  said 
Myer  and  Harman,"  etc  Tbla  apprteed  any 
one  to  whom  the  paper  was  presented  that  S. 
P.  Myer  and  Archer  Harman  agreed  to  ren- 
der certain  services  and  assistance,  and  tbat 
the  transfer  was  In  consideration  of  such 
services  to  be  thereafter  rendered  by  them. 
Any  one  who  took  the  paper  was  put  on  In- 
quiry to  learn  what  these  services  were,  and 
took  It  subject  to  tbe  performance  by  tbem 
of  their  part  of  the  contract.  They  could  not 
demand  the  property  without  a  performance 
of  the  stipulated  service,  and  a  purchaser 
from  them  stands  only  In  their  shoes.  Tbe 
evidence  shows  tbat  Harman  acted  without 
authority  from  Myer  In  making  this  con- 
tract; that  Myer,  who  was  in  reality  to  ren- 
der the  service  knew  nothing  of  the  con- 
tract, and  never  assented  to  It  The  con- 
tract was  not  binding  on  Myer,  and,  having 
been  obtained  from  Patterson  and  Allen  by 
fraud  of  Harman,  who  pretended  to  have  an* 
thority  to  act  for  Kfyer,  was  not  binding  on 
them;  and  they  had  a  right  to  repudiate  the 
contract  thus  obtained  from  them.  The  au- 
thorities relied  on  for  appellant  do  not  apply 
where  the  contract  under  which  the  pur- 
chaser bought  was  sufficient  on  Its  face  to 
put  him  upon  Inquiry  as  to  what  tbe  consid- 
eration was,  or  where  It  plainly  showed  that 
the  consideration  bad  not  been  paid  or  per- 
formed. The  principle  that  "one  who  has 
conferred  upon  another  by  a  written  trauB- 
fer  all  the  indicia  of  ownership  of  property 
Is  estopped  to  aBsert  title  to  It  as  against  a 
third  person,  who  has  in  good  faith  pur- 
chased It  for  value  from  the  apparent  own- 
er," has  CO  application,  for  the  reason  that 
the  paper  In  this  case  did  not  confer  upon 
Myer  and  Rarman  all  tbe  indlda  of  owner- 


Digitized  by  Google 


1014 


81  80UTHWEBTBBN  BBPOBTKR 


•hip  €f  pnfi&etj,  but  plalnljr  tliowcd  that  the 
transfer  was  to  considers tk>u  of  certain  terr- 
Ices  to  be  ruidered  by  them,  and  that  they 
would  not  be  entitled  to  a  deed  ootll  these 
serricee  were  rendered.   Petition  orermled. 


CITY  OP  LOUISVILLE  ?.  BOHLSEN.i 
(Coart  dF  Appeal!  of  Kentiu^.    April  10. 

MUNICIPAL  COEP0RATI0N8-IMJUHY  TO  PROP- 
BRTT  IN  HAKINO  STREBT  IMPROVB- 
HENT-MSABURB  OF  DAMAGES. 

1.  In  an  action  against  a  city  to  recover  dam- 
aiea  for  Injnry  to  property  in  changtnc  the 
grade  of  a  i treet,  the  criterion  of  reoorery  is  the 
diiniiiuti(w  in  value  of  plalntilFi  property  by 
reason  of  the  acta  complained  of. 

2.  The  failure  of  the  court  to  ezpresaly  tell 
the  Jnry,  aa  It  aboald  have  done,  that  the  mea» 
nre  dama«ca  was  the  dlmlnutkm  la  value  of 
plaiotiff's  projwrty  by  reason  of  tbe  acta  com- 
plained of,  la  not  reversible  error,  as  the  In- 
atmctlona  fairly  conveyed  that  Idea,  and  the 
ralhui  of  die  court  «i  the  trial  dearly  indi- 
cated to  tba  jniy  the  true  criterion  of  recovery. 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

*'Xot  to  be  f^lally  reported." 

Action  by  A.  Bofalsm  against  tbe  dty  of 
Louisville  to  recover  damages  for  Injury  to 
property.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Afflrmed. 

H.  L.  Stone^  (or  appellant.  Newton  Q. 
BogeiB,  for  ani^lee^ 

GUFFT,  J.  TttB  substance  of  platntlfTi 
claim  IB  that  tbe  defendant  by  reason  of  ex- 
caratlona,  etc.,  on  Chestnut  to  Twenty- 
SUghtb  Btreet,  and.  In  order  to  reduce  tbe 
grade  of  aame^  damaged  his  property  to  the 
extent  of  (3,000,  for  which  be  prayed  Judg- 
ment. Tbe  defendant  denied  the  damage, 
and  in  fact  tiie  answer  may  be  considered  as 
a  denial  of  all  the  averments  of  the  petition 
showing  a  right  to  recover.  Aft^r  the  Issues 
were  fully  made  lip,  and  proof  heard,  a  Jury 
trial  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff  for  (500,  and,  appellant's 
motion  for  a  new  trial  having  been  overruled. 
It  prosecutes  this  appeal. 

After  a  careful  consideration  of  this  rec- 
ord, we  fail  to  perceive  any  error  to  the  prej- 
udice of  appellant's  substantial  rights.  The 
eyldenee  1b  sufticlent  to  sustain  the  verdict 
and  It  seems  to  ua  that  the  Instructions  fairly 
present  the  law  applicable  to  the  case  on 
trial.  We  do  not  thlok  that  the  evidence  at 
all  sustains  any  Buch  dedication  of  the  street 
In  question  by  plalnUlTs  vendors  to  the  city 
as  would  deprive  plalntlfr  of  tbe  right  to  re- 
cover In  this  case.  The  true  criterion  of  re- 
covery Is  the  dimluutlw  In  value  of  plain- 
tiff's property  by  reason  of  the  acts  com- 
plained of,  and,  while  It  IB  true  that  the  In- 
structions do  not  In  words  so  state  to  the 
Jury,  yet  the  reasonable  and  fair  meaning  of 
the  Instructions  given  conveys  that  Idea,  and 


■ReperM  tj  Kdward  W.  HIdm,  Esq.,  ot  tb« 
FnnUgrt  bar,  and  tarmerly  stata  lepertar. 


the  roUngs  of  the  court  on  trial  seam  t» 
ua  to  clearly  indicate  to  tiie  Jury  the  crltMloa 
of  recovery.  We  do  not  thls^  tbe  oowt 
erred  In  the  admission  or  r^eetloa  <rf  teatl- 
mony.  If  the  so-called  impravemaita  xude 
•r  caosed  to  be  made  by  the  defendant  leaa- 
ened  the  value  at  plalntUTa  ffcapertj,  it  la 
perfectly  clear  that  he  was  entitled  to  recover 
tberefw.  Judgment  afflrmed. 


BAEBB  T.  BMITB  at  aL> 

(Goart  of  Apptala  ef  Kentodv.   April  U. 
1901.) 

VENDOR  AND  PURCHASER  —  ASSiaNUSMT  OP 
COUPONS  IN  INVESTMENT  COMPANY  A3  COL- 
LATBRAtr-DEFAULT  IN  PAYMENT  PRBCIP' 
ITATINO  MATURITY  Or  GBUOATION. 

1.  A  parchaaw  aaslgned  to  the  vendora,  aa 
collateral  for  the  price  of  land,  certain  oertlfi- 
catea  issued  to  him  by  an  Investment  oompany, 
and  authorized  tfaem  to  collect  all  matured  coo- 
pona  until  the  purchase  price  sheold  be  fully 
paid,  agreeing  to  pay  to  the  Investment  company, 
according  to  Its  rules,  two  doU&rs  per  month  on 
each  certificate  or  renewal  thereof,  and  to  re- 
new the  certificates  and  coapona  thereon  as  fast 
as  they  metered ;  and  further  agreeing  that 

at  any  time,  be  should  be  three  montos  in  de- 
fault on  any  of  such  payments,  all  of  the  un- 
paid purchase  mouvr  sh<mld  become  doe.  ffefd, 
that  ft  was  not  naeaaaary,  In  ordw  to  pradpican 
the  laatnrity  of  the  purchaaer'a  obugatioa  to 
the  vendors^  that  he  should  make  default  tor 
three  "consecutive"  months  In  the  payments  to 
the  Investment  company,  it  being  suffident  that 
bs  was  la  default  for  taree  racmths  m  any  of 
such  paymeote,  eirpecialiy  as  tbe  charter  of  the 
company  provided  that  upon  default  for  two 
consecutive  months  on  any  coupon  the  coDpon 
and  all  morey  theretofore  paid  upon  it  duNiid 
be  foisted  to  the  company. 

2.  Aa  no  personal  duty  was  imposed  upon  the 
vendors  except  to  make  a  deed  when  all  of  the 
purchase  price  bad  been  paid,  the  contract  waa 
assignable. 

8.  Tbe  Cailure  of  the  vendor*  to  promptly 
take  advantage  of  tbe  first  default  did  not  pre- 
clude them  from  subsequently  reiylDg  upon  snch 
omission. 

Appeal  from  circuit  court  Fayette  county. 

"Not  to  be  offlctally  reported." 

Action  by  F.  P.  Smith  and  others  against 
J.  H.  Bato  to  enforce  a  lien.  Judgment 
for  plaintiffs,  and  defendant  ai^>eals.  Af- 
flrmed. 

Z.  Qibbons  and  G.  B.  BlUlngiler*  tor  ap- 

pellaut   Forman  St  Fwman,  for  appellees. 

BDRNAM.  J.  In  January,  1896,  F.  P. 
Smith  and  William  Sleath.  by  executory  con- 
tract sold  to  appellant  Baker,  several  par- 
cels of  real  estate  In  Lexington,  Ky..  at  the 
price  of  $3,300,  and  agreed  that  when  the 
purchase  price  was  [lald  they  would  convey 
the  title  thereto  by  general  warranty  deed. 
Appellant  to  secure  the  payment  of  the  eon- 
tract  price,  assigned  and  delivered  to  tbe 
T«idors,  as  collatual,  16^  certlflcates,  or  38 
coupons.  Iflsufid  to  him  by  the  Soutbem  ICv- 
iual  rnvestment  Oompany,  of  Lexington. 
Ky.,  and  authorized  them  to  collect  and  re- 
ceipt for  all  matured  coupons  nntU  the  par^ 

>  Rsiiortwi  br  Mamsfl  V.  Btbm,  m^..  eC  the 
rranUort  bar,  and  ISRnarir  state  fspwtan 
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duMe  priM,  wftb  Intereit.  was  fidly  paid  IV 
talm;  and  agmd  tliat,  beglnalng  on  the  IDth 
dKf  Of  FebrvaiT.  1896,  he  -would  pay  to  the 
InTeatDHOt  company,  according  to  Ita  rntea, 
92  per  moBtb  on  ead  certlfieatB  or  renewal 
fltereof,  aad  tliat  tae  wonid  r»ew  the  cer- 
tiflcates  md  coupons  tberem  as  test  as  fhey 
matured.  It  was  farther  tUpnlated  that  If, 
at  ai7  time,  appellant  Bbonkl  be  three 
months  hi  default  on  ai^  of  the  payments 
due  to  the  InTeetment  company,  all  the  unpaid 
pnrcfaase  price*  abonld  become  dne  and  paya- 
ble;  and  that  the  rendora  should  have  the 
Tight  to  carry  the  cntlflcatea  In  the  Inrest- 
ment  company  as  their  own  lunpertr,  free 
from  any  claim  on  the  part  of  appellant. 
.Appellant  was  alao  to  pay  the  taxes  and  In* 
surance  on  the  property.  SQbsequently  to 
the  execution  of  this  conlzact.  Smith  assign- 
ed hlB  Interest  therein  to  W.  P.  CockreU  for 
-^e  use  of  the  Lexington  Lnmber  A  Hanu- 
taeturlng  Oompany,  and  on  the  10th  day  of 
Decmber.  1898,  thia  suit  was  instituted  by 
CockrdI,  the  lumber  oompany.  and  Sleatb, 
tu  whl^  they  allege  that  amieUant  had  net 
performed  his  agreement  to  pay  the  inveB^ 
ment  company  two  doUan  per  month  on 
ettdi  of  the  certmcatea  and  rmewala  there* 
•f  held  by  them  as  ctdlaterftl,  but  that  he 
waa  In  default  In  a  large  number  of  these 
payments  for  mwe  than  three  dnnths,  and 
that  he  had  also  permitted  a  number  of  the 
coupons  to  lapse  for  nonpayment  ot  the 
mcmthly  pr«nluma  due  ttiereon,  and  claimed 
Out  trr  reasm  of  eudi  default,  under  the 
terms  of  the  contract^  their  entire  debt  ma- 
tured, and  asked  for  a  Jndffment  decreeing 
a  sale  of  the  real  estate  and  coupons.  The 
appellant  filed  a  general  and  special  demms 
ref  to  appelleo^  petition,  which  was  over- 
ruled,  and  then  filed  his  answer.  In  which  he 
denied  that  he  had  at  any  time  befwe  the 
Institution  of  the  suit  been  hi  defaiflt  for 
three  consecutlTe  months  In  hla  payments  to 
the  Inreatment  eompany,  and  alleged  that 
the  contnct  made  with  Smith  and  Keatt 
was  personal  and  not  assignable.  He  also 
pleadad  that  ajniellees,  by  tbrir  faUure  to 
promptly  assert  titelr  dahns  at  the  time  <tf 
the  eriglsal  default  In  payment  to  the  In^ 
vestment  company,  had  waived  their  right 
to  proeeento  this  suit  We  will  consider 
tSieae  def&nses  In  the  order  In  whldi  tliey 
hsTe  been  stated. 

The  first  etmditltm  In  the  certlfleate  of 
membership  of  the  InTeatmeut  convany  pro- 
vides: "That  tiie  boldw  thereof  tiiould  on 
file  finrt  day  of  eatHi  and  every  mimth  pay 
to  the  eompany  91.00  on  eadi  unredeemed 
coi^on  thereto  attached  tor  the  full  term 
of  168  mmtiM."  And  the  by^lawa  of  ttw 
company  pnvlde  lliat:  "If  there  abaU  be 
default  In  the  paymmt  of  the  monfli^  te- 
atallments  for  8  amswoUTe  numths  on  any 
eoupoD,  that  Uis  coupon  and  all  money  theee- 
tofore  paid  upon  It  should  be  forfetted  to 
the  company.**  It  Is  clear,  therefore^  that 


the  oontHiUon  of  appellant  that  the  defaults 
must  be  tm  three  omBeeatlTe  moDilu  la  aa- 
tenable,  aa  such  default  would  have  render^ 
ed  the  coupras  demaelTea,  under  the  tsmn 
of  the  contract,  uncollectible.  Besides,  there 
is  nothing  In  the  words  of  the  oontraot 
which  Biqiports  audi  a  contentton.  On  the 
contrary.  It  dearly  siqn  that,  If  appelant 
should  be  la  defMlt  for  three  m<mth8  oa 
any  of  the  payments  wUdi  he  had  asaumed 
to  make  to  lite  luTestment  cempauy,  that 
the  debt  of  appellees  should  become  due. 
There  la  no  auggeatlon  that  the  default  must 
be  for  three  amsecutlTe  months.  It  is  not 
controrerted  that  appellant  defaulted  In  the 
payment  of  848  <tf  Uie  monthly  premiums, 
whldi  were  dne  upon  the  83  eoupma  aaatgn- 
ed  to  aKt^ea  aa  ofrilateral  between  the  date 
of  the  contract  In  1886  and  the  Inetltntloa 
of  this  aolt  In  1898,  and  that  by  reason  of 
such  default  the  tedenvtlon  vahie  of  theae 
coupons  had  become  greatly  reduced.  This 
TlolatI<m  of  appellanfa  undertaking  with  ap- 
pdlees  predpltated  tiie  maturl^  of  tlielr 
obllgathHi  In  accordance  with  the  terma  of 
the  contract  .^ipelleea  do  not  dabn  any 
forfeiture.  The  sole  purpose  of  the  petltloB 
Is  to  subject  the  proper^  sold  to  a^llant 
aad  the  ooUateral  assigned  by  him  to  the 
appellees  to  the  payment  of  the  balance  doe 
upon  the  debt,  and  the  uumerons  authorities 
cited  upon  the  question  of  Iwf^ture  have 
no  ai^catlon. 

The  next  ground  relied  en  Is  Uiat  the  con- 
tract  waa  not  assignable.  There  Is  no  per» 
sonal  duty  Imposed  1^^  the  contract  upon 
Smith.  exoq?t  to  make  a  deed  to  the  prop- 
erty when  all  of  the  purchase  price  had  been 
paid.  Appellant's  duty  waa  to  pay  one  dol- 
lar per  month  m  each  coupon  to  tbB  luvest- 
ment  eompai^,  and,  when  these  coapooa  ma>> 
tared.  It  waa  i^eilees'  duty  to  ccdlect  the 
maturltlea  from  the  Inrestment  oompany 
and  apply  tke  ptoceeda  to  the  payment  of 
their  debt  for  purchase  money.-  ^Is  was 
the  agreed  echeme.  aad  we  think,  mider.  see- 
tlon  474  of  the  Kentodcy  Statvtos,  Smith 
had  a  right  to  tranafev  and  assign  the  boie- 
fit  of  hla  latereat  la  the  eontzact  to  mpeDee 
GockreU. 

The  mere  fallura  of  eppdlees  to  take  a<- 
vantage  of  the  first  default  by  appellaiit  waa 
not  prejudicial  to  them,  uid  did  not  alEect 
their  right  to  rely  upon  audi  omlaidon  at 
the  time  this  suit  was  brought  npedally  aa 
the  testlmcmy  In  the  case  shows  that  the 
number  of  these  defanlto  Increased  aa  the 
years  went  1^;  and  that  he  failed  to  pay  109 
demaada  In  the  year  1S9S.  In  wbicb.  Oe  suit 
waa  Instituted.  Aa  appdlant  first  n^lect- 
ed  to  perform  the  duties  Imposed  i^mi  him 
hr  Oie  cootract  appeUeea  were  entitled  to 
avail  fiKmselves  of  the  cmitnct  provlalona 
arising  upon  audi  default;  and  aak  a  aala  of 
the  eeupona  held  by  them  as  cellatsrali  aad 
for  an  enfbrcement  of  their  vmdor'B  lien 
against  the  real  estate.  Jodgmeat  afflrmed. 
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HI60INS  HOWARD.! 

(Oonit  of  Appeala  of  Eentacky.    April  10, 
1901.) 

■JBCTMBNT— DBBD   TO   PLAIKTIFT  PBNDINQ 
ACTION— CHAMFER  TT. 

1.  A  deed  coDveyine  to  the  plaintifl  in  eject- 
ment the  land  in  controTerBy,  which  was  exe- 
cuted after  the  institution  of  the  action,  and 
while  defendant  waa  In  adverse  poaaesaion  of 
Qte  land,  was  void. 

2.  Ab  plaintiff,  at  moat,  had  title  to  onlj  an 
OBdiTided  interest  in  the  land  aaed  for,  his  rem- 
edy was  a  suit  for  a  divlBion  ot  the  land,  and 
not  an  acUon  of  ejectment. 

Appeal  from  drcnlt  court,  Magoffin  ooon- 
ty. 

**Not  to  be  facially  xcported." 

Action  by  John  Hlsglng  against  LailE 
Howard,  Jr.,  to  zecover  posaewlon  of  land. 
JnOgniMt  for  defendant,  and  plaintiff  ap> 
peals.  Affirmed. 

D.  D.  Snblett,  Howard  ft  Howard,  O.  P. 
Cbenaolt,  and  W.  S.  Pryor,  for  aK>ellant. 
W.  W.  McGolre,  for  appellee. 

OUFTT.  J.  The  appellant  Instltated  Uils 
action  In  the  Magoffin  circuit  court,  claiming 
to  be  tiie  owner  and  entitled  to  the  posses- 
aion  of  about  200  acres  of  land,  and  char- 
ging that  the  appellee  was  in  the  wrongful 
possession  of  tiie  same,  and  prayed  Judg- 
ment for  posseadon  of  the  land,  and  ¥200 
In  damages.  The  answer  of  the  defendant 
Is  a  d«ilal  ot  plaintiff's  ownership  of  the 
land,  and  also  claims  that  the  defendant 
Is  the  owner  ot  said  land.  After  various 
amendments  were  made  by  plaintiff,  a  trial 
was  entered  Into;  and  plaintiff  offered  In 
evidence  a  deed  tmn  Benjamin  Howard, 
Sr.,  for  one-sixth  ot  a  large  boundary  of 
land.  He  also  offered  In  evidence  a  deed 
from  one  Rlsnw  and  otfaexs  to  the  residue 
of  said  boundary  of  land;  also  testified  In  re- 
gard thmto.  and  Introduced  other  testi- 
mony. And  at  the  conclusion  of  all  his  tes- 
timony the  court,  on  motion  of  defendant, 
tastmcted  -the  Jury  peremptorily  to  find  for 
the  defendant,  which  was  accordingly  done; 
and,  plaintiff's  motion  for  a  new  Mai  having 
bem  oveiTuled,  he  prosecutes  Uila  appeaL 

It  seems  to  us  that  the  pap«  tlUe  offered 
falls  to  show  sufficient  title  In  plaintiff  to 
authorise  a  recovery.  It  will  be  seen  that 
the  deed  from  Blsner,  etc.,  to  plaintiff  was 
executed  after  the  Institution  of  this  suit, 
and  while  It  appeared  that  the  defendant 
was  In  adverse  possession  of  the  land  in 
controversy;  hence  no  valid  title  passed  to 
the  plaintiff.  If  it  be  contended  that  plain- 
tiff's vendor  had  been  in  the  possession  of  the 
said  land  long  enough  to  give  blm  a  perfect 
title,  the  pleadings  do  not  rely  upon  such 
PMsesslon,  and  the  proof  Is  not  sufficient 
to  show  a  possewoiy  title  sufficient  to  an- 
tiiorlse  a  recovery  in  this  case.  Under  the 
pleadings  and  proof.  It  would  seem  that  Ben- 
jamin Howard  was  only  occupying  the  land 

I  Reported  bj  Edward  W.  Rlnes,  Esq.,  ot  tbe 
Fraakfort  bar,  and  Iorm«rl7  staU  reporUr. 


as  a  Joint  owner  witii  other  parties.  If  ap- 
pellant bad  any  title  to  the  land  in  ques- 
tion, it  would  seem,  under  the  pleadings  and 
proof  in  this  case,  that  his  remedy  would  be 
by  a  suit  in  equity  for  a  ^vision  of  the 
land,  so  far  as  the  right,  If  any,  was  ac- 
quired by  virtue  of  the  deed  from  Benjamin 
Howard  to  him.  MoreovN-,  it  does  not  satis- 
factorily appear  in  this  case  that  the  title 
of  the  original  patentee  of  the  land  has 
vested  in  the  appellant  Taking  the  record 
as  presented  In  this  case,  we  are  of  the 
opinion  that  the  circuit  court  did  not  or 
in  giving  tiie  peremptory  instmcUuu  com- 
plained  ot  Judgment  affirmed. 


AUDITOB  OF  FUBUO  ACOOUMTS  t. 
GAIN.! 

(Oonrt  of  Appesls  of  Kmtncky.  April  11, 
1901.) 

OLBRKB-FBES   FOR  ORDERS   EXOmiNO  JO- 
BORS— CONTEMPORANEOUS  CONSTRUC- 
TION OF  BTATUTB. 

1.  Under  Oen.  St  c  41,  art  2.  fixing  tin 
fees  of  clerks  for  ord»a  ^casing  Jurors  at 
26  cents  for  each  Juror  excused,  the  clerk  was 
entitled,  for  an  order  discharaing  the  pand  at 
the  dose  of  the  term,  to  25  cents  for  each 
member  of  the  panel;  that  being  the  constmc- 
tion  placed  npen  the  statute  by  the  circuit 
judges  of  the  state  and  the  auditors  of  puUic 
accounts  for  many  years. 

2.  The  construction  placed  opon  such  a  stat- 
ute by  the  legislative  and  executive  brandies 
of  the  government  for  many  years  wUl  be 
adopted  by  the  courts. 

Appeal  from  circuit  comrt;  Flranklin  coun- 
ty. 

"Not  to  be  officially  reported.** 
Action  by  John  8.  Oaln  against  the  auditor 
of  public  accounts  for  a  mandamus.  Judg- 
ment for  plaintiff;  and  defendant  appeals. 
Afflnned. 

B.  J.  Breckinridge,  for  appellant  Oamdl 
ft  CaiT<^,  for  app^e& 

O'RKAB.  J.  J^  S.  Oain,  ai  clerk  of  the 
circuit  court  of  Jefferscm  county,  rendered 
a  fee  bill  against  the  commonwealth,  pay- 
able out  of  the  treasury,  for  services  per- 
formed  blm  as  such  clerk  txom  Januair 
e.  1886,  to  July  8.  1807,  amonnting  to  %t81,- 
70,  which  was  indorsed  "Approved"  by  tlie 
commonwealth's  attorney,  and  allowed  by 
the  Judge  of  the  circuit  court  (criminal  dl- 
vision),  Jeff«:son  county,  and  certified  to  the 
auditor  of  public  accounto  for  payment 
This  claim  was  presented  to  the  auditor, 
who  refused  to  draw  his  warrant  on  the 
treasurer  for  its  amount;  hence  this  suit 
In  the  Franklin  circuit  court,  seeking  a  man- 
damus to  compel  its  payment  Of  tlie  ftne- 
golng  sum  total,  it  appears  that  f75  was  baa- 
ed upon  orders  entered  by  the  d«k  record- 
ing the  list  or  venire  returned  to  court  by 
the  sheriff,  and  then  an  order  excusing  such 
of  them  as  were  not  seeded  and  impaneled 

'  Reported  by  Edward  W.  HIdm,  Esq.,  o(  tk« 
Fraolctort  bar,  and  foroMrly  state  reporter. 
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as  Joron,  crand  at  petit,  cbarging  25  cents 
tor  e«cb  name  lo  excused.  $101  ot  the  sum 
total  represents  orders  "excusing  jurors" 
iMwed  upon  orders  excnstng  the  panel  from 
■errlce  for  a  time  specified,— for  example, 
from  JannaiT  10.  1896,  to  January  17,  1886, 
— charging  2S  cents  for  each  name.  1164.66 
of  the  disputed  sum  was  for  orders  finally 
discharging  the  panel;  for  example:  "Or- 
dered that  the  present  panel  of  petit  Jurors 
be  now  exensed  from  further  service,  and 
tbat  the  trustee  of  the  jury  fund  now  pay 
to  each  the  amount  opposite  hla  name  for 
services  this  week,  etc.,  charging  twenty- 
five  cents  for  each  name."  flO.BS  of  the 
total  sum  was  for  allowance  and  certifying 
of  Jurors'  fees  when  the  Jurors  were  not 
finally  discharged,  but  were  actually  certi- 
fied to  the  trustee  of  the  Jury  fund  and  paid 
tor  the  time  already  served.  $2  was  for 
furnishing  names  of  persona  exempt  from 
Jury  aervlce.  These  fees  were  all  charged 
for  services  ruidtted  under  the  following 
statute  (chapter  41,  art  2,  Oen.  St.): 

Fees  ct  elwks  payable  oat  irf  state  treasozy: 
•  •••••• 

Order  excoslog  juror,  for  each  juror  «x- 
cused   .-26 

Kotlng  oo  order  book  the  allowance  to  petit 
Juro?   .02 

Noting  on  order  book  the  allowance  to  grand 
juror  02 

Certifying  allowance  to  trustee  of  jnry  fund 
to  petit  jurors,  each   .02 

(Same  to  grand  jurors)   .02 

(The  above  statute  was  amended  in  1892, 
bot  did  not  apply  to  the  then  incumbents.) 

We  do  not  deem  It  necessary  to  give  an 
original  construction  to  the  statute  as  affect- 
ing the  facts  set  out  above  concerning  the 
"excusing"  of  jurors,  because  from  the  proof 
In  this  case,  and  from  an  Inspection  of  the 
statute  laws  of  this  state,  it  appears  that 
this  schedule  of  fees  for  the  service  In  ques- 
tion has  obtained  in  this  state  since  1865  to 
1892;  that  appellee  was  clerk  of  the  Jeffer- 
son circuit  court  for  about  30  years  during 
this  time;  that  he  and  his  predecessor  in 
office,  the  then  circuit  judges  of  Jefferson 
county  and  their  predecessors  In  office,  and 
all  the  auditors  of  the  state  had  given  the 
Btatnte  the  same  construction  from  the  time 
of  Its  enactment  till  the  refusal  to  pay  this 
fee  bill.  It  furthermore  appears  from  the 
deposition  of  Gen.  Hewitt  that  while  he  was 
auditor  of  state  he,  on  as  many  as  two  occa- 
sions, called  the  attention  of  the  legislature 
to  the  statute  in  question,  and  recommended 
Its  amendment  so  at  least  to  prevent  the 
clerk  from  chaiging  for  excusing  the  panel 
finally  or  at  the  termination  of  the  term. 
The  I^slature  failed  to  take  action  In  the 
matter  until  In  1892-93  they  passed  the  pres- 
ent statute,  which  provides:  "Order  excua- 
Ing  juror,  for  each  juror  excused,  except 
the  regular  panel,  twenty-five  cents."  Sec- 
tion 366,  Ky.  St  Thus  we  have  the  legis- 
lative and  executive  departments  of  the  state 
govemment  and  the  circuit  Judges  of  the 


state,  whose  duty  It  was  constantly  to  pass 
upon  the  matter  for  a  period  of  a  quarter 
of  a  century  or  more,  concurring  In  the  con- 
struction of  the  statute  now  claimed  by  ap- 
pellee. In  Harri8<»i  v.  Com.,  83  Ky.  1^ 
Involving  a  similar  line  of  construction  ot 
a  very  similar  statuts  (relating  fees  ef 
county  assesBora),  this  court  held:  "The 
very  fact  that  persons,  and  even  courts,  are 
differing  as  to  its  meaning,  tends  strongly 
to  show  that  It  Is.  at  least  of  doubtful  Im- 
port It  la  alleged  In  the  answer,  and  ad- 
mitted by  the  demurrer  to  It  that  the  state, 
through  Its  county  courts,  and  its  executive 
department  has  for  many  years  allowed 
and  paid  for  each  list  whether  It  embraced 
property  or  not.  The  executive  branch  of  a 
govemment  must  necessarily  give  a  con- 
struction to  the  taws  which  It  must  execute; 
and  if  Its  construction  has  been  followed 
for  years,  and  In  view  of,  and  without  Inter- 
ference by,  the  lawmaking  power,  then 
such  contemporaneous  and  long-continued 
construction  should  not  be  departed  from 
without  the  most  cogent  reasons.  A  long- 
continued  practice  under  a  statute,  under 
such  circumstances,  ripens  into  an  author- 
itative construction  of  It"  In  that  case  it 
was  further  held:  "Not  only  those  claim- 
ing rights  under  the  law  now  in  question, 
but  the  county  courts  ot  the  state,  and  those 
who  have  charge  of  its  executicm,  have,  for 
over  half  a  century,  interpreted  it  otherwise; 
and,  while  this  was  being  done,  the  various 
legislatures,  and  the  people  behind  and  over 
them,  have  known  of  it  and  recognized  it 
by  falling  to  Interfere."  We  gave  the  same 
effect  to  long-continued  contemp(»aneous  in- 
terpretation or  construction  of  a  statute  by 
the  co-ordinate  branches  of  govemment  In 
Pennington  v.  Woolfolk,  79  Ky.  13.  and  such, 
indeed,  Is  the  great  preiwnderance  of  au- 
thority of  the  other  states  and  of  text  writ- 
ers on  this  subject  Other  questions  of  an 
interesting  nature  are  presented,  but  in 
view  of  our  conclusions  set  out  above,  we  do 
not  deem  It  expedient  to  further  consider 
them  at  this  time.  The  judgment  of  the 
circuit  court  having  been  in  c<mf<Hinlty 
bwewltb,  is  affirmed. 


MOROAN  T.  WICKLIFF0.1 

(Court  of  Appeals  of  Kentucky.    April  11, 

1901.) 

OONTRAOTS-VBURT  AS  CONSIDBIUTION  FOK 
AORBmUSNT  TO  BXTVND  TniB 

OP  PATMENT. 

Where  plaintiff  agreed  to  extend  the  time 
of  payment  of  the  debt  sued  on.  In  consideration 
of  defendant's  promise  to  par  usurious  interest, 
defendant  having  repadiated  the  agreement  to 
pay  usuiT,  cannot  insist  npw  tiis  agreed  ex- 
tension of  time. 

"Not  to  be  cOclaUy  r^rted." 
Petition  for  rehearing.  Denied. 
Fw  former  report  see  61  S.  ,W.  18. 

imported  by  Bdvard  W.  Htoee.  Esq.,  of  the- 
Fraakfoit  bar.  and  loraMrlr  itala  reporter. 
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BOSSON.  J.  It  li  Inalstod  for  appeUant 
Ow^  fbe  Uttenst  taflng  been  paid  by  lilm 
to  January  2T.  1886,  the  actloa  brongbt  on 
December  29,  1867,  was  premature,  and  can- 
not be  maintained.  Tbe  alleged  agreement 
of  appdlee-  to  extend  the  time  ter  tbe  pay- 
ment •t  tbe  M>t  uatn  Novembw  1.  1901, 
wae  In  eonsldwatlon  of  appellant's  agree- 
ment to  pay  bim  Interest  at  8  per  cent,  per 
annum  on  tbe  amount,  payable  awnlannnally 
fn  advance.  Appellant  cannot  repudiate  tbe 
contract  to  pay  8  per  cent.,  and  rely  upon 
uanry,  and  at  tbe  same  time  held  appellant 
to  a  p«fonnance  of  his  port  <if  the  agree- 
ment Appellant's  agreement  to  pay  intei^ 
est  at  8  per  cent,  semlaunaally  tn  adrauce 
wae  Told,  under  tbe  statute,  and  not  binding 
on  him.  Notwithstanding  hie  promise,  he 
was  not  required  to  pay  Intarest  ezceedlfig 
6  per  cent  But  he  cannot  i-equlre  aKE>el- 
tant  to  wait  until  November,  1901,  on  the 
debt,  in  consld^'atlon  of  interest  at  6  per 
cent.;  for  this  wae  not  the  agreement  be- 
tw^een  them.  Appellee's  promise  to  wait  on 
the  debt  until  November,  1901,  was  In  con- 
sideration of  appellant's  promlae  to  pay  usn- 
lious  interest  and,  as  appelant  was  not 
bound  by  his  promise,  neith^  was  appellee. 
The  court  will  never  enforce  specific  per- 
formance of  a  contract  of  this  character. 
It  wae  deemed  unnecessary  to  «ctepd  tite 
oi^Dlon  on  this  point,  as  we  supposed  tbe 
distinguisbed  counsel  for  the  app^antwonld 
concur  with  us  In  the  jadgmoit  on  tbls 
branch  of  tbe  case,  and  we  condnded  from 
the  evidence  that  In  fact  no  final  agreem»t 
has  been  made.   Petition  orerroled. 


LOtJISVILIiB  &  N.  R.  CO.  T.  WEBSTER 
et  al. 

(Supreme  Court  of  TennesBee.  March  12, 1901.) 

COVENANTS  RUNNING  WITH  lAND— DESCRIP- 
TION—SUFPIC IHTNC  Y— CONTRACTS 
— HABHUBNTS. 
X.  An  asreement  by  a  railroad  company  to 
furnisb  material  to  fence  laod  owned  by  H.,  of 
<3.  countv,  Ohio,  and  "fronting  4,574  feet  on  the 
line  of  tne  railroad  on  mile  295  of  tbe  Hender- 
son Division,"  the  materia)  to  be  furnished  at 
G.,  Tenn..  In  consideration  of  a  release  by  tbe 
owner  of  damages  arising  from  stock  being  bill- 
ed by  tbs  railroad,  did  not  contain  a  sufficient 
description  of  tbe  land  to  convey  any  interest 
therein,  so  aa  to  support  the  agnement  it  it  be 
construed  aa  creating  a  covenant  running  with 
tbe  land. 

2.  Where  a  contract  recited  that  a  party  own- 
ing certain  land  frontioe  a  railroaa  track  de- 
sired to  build  "a  fence  along  his  line,"  and  that 
in  consideration  of  the  railroad  fumlahinz  the 
material  the  owner  agreed  for  himself,  heirs, 
and  vendees  to  release  tbe  company  from  dam- 
ages arising  from  killing  stock,  it  not  appearing 
that  any  part  of  tbe  fence  was  to  be  on  the  rair 
road's  land,  the  contract  did  not  create  an  ease- 
ment, and  was  not  binding  on  the  owner's  gran- 
tees as  a  covenant  running  with  tiie  land,  but 
was  merely  a  personal  contract. 

Appeal  frOtn  circuit  court,  Bobertaon  oonn- 
ty;  A.  H.  Hnnford,  Judge. 
Action  by  Oharlea  Websfesr  and  xnotber 


against  tba  Iisatovme  ft  Naatarae  BnUtoad 
Company.    Prom  s  jttdgnMt  In  jlaWWy 

favor.  defCAdant  appeals.  Affirmed. 

Ohaa.  N.  Burch.  J.  W.  Judd.  and  Louis  X. 
Oobba.  for  aiwellant.  &  T.  Tnw  and  A. 
Gamer,  for  awMaea. 

UcALIffTER,  I.  Thia  salt  was  OHMnen- 
ced  befbre  a  liwtlce  of  the  peace  to  recover 
damages  tor  tbe  wrongful  killing  of  plain- 
tlflte'  mole  by  the  railroad  cunpanj.  Tbe 
trial  fn  the  circuit  oonrt  before  Bon.  Lytton 
l^lor.  special  Judge,  and  a  Jarj,  x«salted  bi 
a  veidict  and  Judgment  in  favor  of  t3ke  pl^- 
tills  tor  tiie  mm  of  $100.  l^e  company  ^ 
pealed,  and  baa  assigned  enrora. 

On  the  trial  bedow  there  waa  evidence  tend- 
ing to  show  that  Uie  defendant  company  bad 
not  k^t  its  trade  fenced  In  tbe  manner  pie- 
acrlbed  by  taw,  and  the  animal,  having  es- 
caped from  its  owners'  premise^  strayed  up- 
on the  track,  and  was  killed  by  a  passUig 
train.  Und^  the  statute  the  failure  of  tbe 
company  to  keev  Its  track  fenced  and  in  re- 
pair makes  Its  liability  absohite  for  the  fclll- 
lug  of  stock.  In  thia  view  It  la  not  aerlondy 
dmled  that  the  prot^  makes  out  a  case.  "Hie 
real  controversy,  however,  arises  upon  tbe  ac- 
tion of  tbe  trial  judge  In  excluding  two  writ- 
ten Instruments  offered  In  evidence.  Tbe 
object  of  Ibis  evidence  was  to  show  that 
plaintiffs*  grantor  had  entered  Into  a  cove- 
nant running  with  the  land  with  tbe  defend- 
ant company  by  which  tbe  company  was  to 
be  exempt  from  liability  for  UHlng  stock 
tn  consideration  of  fnrnlshlng  material  to 
keep  up  the  fences.  Tbe  first  Instrument  waa 
a  deed  dated  October  8,  1894,  from  Dr.  J.  M. 
Harris  to  Charles  and  Ben  F.  Webeter,  ttie 
present  plaintiffs^  conveying  In  fee  two  tracts 
of  land  lying  In  the  Twelfth  dvfl  dtetrlct  of 
Rf^wrtson  county.  The  second  Inatrumest  was 
a  contract  entered  Into  on  the  9tb  January. 
1892,  between  Dr.  J.  M.  Harris  and  tbe  defend- 
ant railroad  company,  which  contract  wu 
duly  acknowledged  and  recorded  in  the  regis- 
ter's ofSce  of  Robertson  county,  via.:  **Tbis 
contract  entered  into  this  9th  day  of  January, 
1802.  between  Dr.  J.  M.  Harris,  of  tbe  county 
of  Greene,  state  oi  Obfo.  of  the  first  part 
and  the  LoulavUle  &  Nashrille  Railroad  Com- 
pany, of  the  second  part,  wltneasetb:  That 
whereas,  the  said  Dr.  J.  U.  Harris,  tbe  first 
party.  Is  tbe  owner  of  certnin  lands  fronting 
4,574  Uneal  feet,  more  or  leas,  on  said  tec- 
ond  party's  line  of  railroad,  on  mile  296  of 
Henderson  IMrislon,  and  desires  to  bntld  a 
fence  along  his  line  next  to  said  railroad  fifty 
feet  from  the  center  of  track.  l%erofot«,  la 
omsideratlon  of  the  second  party  fumiabing 
at  the  de^t  at  Oreenbrier.  Tennessee,  sta- 
tion, the  wire  and  the  staples  snffldrait  to 
construct  a  fence  of  seven  atranda,  thm  aatd 
first  party  hereto  agrees  for  himself  belra. 
and  vendees  that  he  and  they  will- furnish  tbe 
balance  of  tbe  material,  erect,  and  perpet- 
ually malntoln  ancta  fence  at  his  and  their 
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cost  and  expense,  and  hereby  release  tiie  satd 
second  partj  from  all  claims  or  damages  by 
reason  of  his  or  tbelr  stock  or  cattle,  or  any 
stock  or  cattle  In  their  charge,  straying  upon 
said  railroad,  and  there  being  killed  or  In- 
jured. It  Is  further  agreed  that  repairs  to 
said  fence  shall  be  made  on  same  basla,  the 
railroad  company  famishing  the  wire  and 
staples,  and  the  party  of  the  first  part  fur* 
nishlng  the  balance  of  the  material  and  doing 
the  work.  Said  Immimlty  from  claims  or  lia- 
bility for  damages  for  killing  or  Injuring  such 
stock  or  cattle  shall  be  a  perpetual  charge 
upon  said  land,  not  only  as  against  Its  pres- 
ent owners  but  also  as  against  all  persons 
who  may  hereafter  own  said  land.  In  testi- 
mony whereof  we  have  hereunto  set  our  hands 
and  seals  the  day  and  year  herein  written. 
J.  M.  Harris.  LoulsrlUe  &  NashTitte  R.  B. 
Co.,  by  J.  Q.  Metcalf,  Gen'l  Mgr.  Wituess: 
George  Cooper.  Charles  S.  Johnson."  In 
connection  with  the  deed  and  contract  the 
defendant  company  offered  to  prove  that  the 
Dr.  J.  M.  Harris  who  executed  the  deed  to  the 
plaintiffs  was  the  same  person  who  execut- 
ed the  contract;  and  the  land  described  and 
conveyed  In  the  deed  la  the  same  land  men- 
tioned In  the  contract  The  court,  over  ob- 
jection from  plaintiffs*  counsel,  excluded  this 
evidence.  It  Is  Insisted  on  behalf  of  plain- 
tiffs that  the  action  of  the  conrt  In  excluding 
the  contract  between  Dr.  J.  U.  Harris  and 
defendant  company  was  correct  upon  two 
grounds:  First,  that  It  contains  no  descrip- 
tion of  the  land;  second,  that  It  Is  merely  a 
personal  covenant  between  Dr.  Harris  and 
defendant  company,  and  does  not  run  with 
the  land,  so  as  to  bind  the  successors  In  title 
of  Harris.  It  Is  Insisted  on  behalf  of  plain- 
tiffs that  the  description  and  location  of  the 
land  Is  not  sufficient  to  give  actual  or  con- 
structive notice  of  what  particular  land  was 
referred  to  In  the  contract;  that  It  does  not 
recite  in  what  state,  county,  or  civil  district 
the  land  is  situated;  and  that  an  Inspection 
of  the  record  would  not  have  put  a  purchaser 
upon  inquiry.  The  only  description  given  In 
the  contract  Is  that  "the  party  of  the  first 
part  is  the  owner  of  certain  lands  fronting 
4,674  lineal  feet  on  said  second  party's  line 
of  railroad  on  mile  285  of  Hcndarson  Divi- 
sion." It  is  Insisted,  however,  that  parol 
proof  is  admissible  to  show  what  particular 
land  was  intended,  and  In  that  view  defend- 
ant company  offered  to  prove  that  the  land 
described  and  conveyed  In  the  deed  from  Dr. 
J.  M.  Harris  to  the  plaintiff  Is  the  same  land 
mentioned  In  the  contract.  The  court,  how- 
ever, excluded  this  offer  of  evidence.  In 
Dobson  T.  Litton.  6  Cold.  616,  the  court  stated 
the  rule  on  this  subject  as  follows:  "Where 
an  instrument  is  so  drawn  that  upon  its  face 
It  refers  necessarily  to  some  existing  tract 
of  land,  and  Its  terms  can  be  applied  to  that 
one  tract  only,  parol  evidence  may  be  em- 
ployed to  show  wliere  the  tract  so  mentioned 
is  located.  But  where  the  description  em- 
ployed to  one  that  must  necessarily  apply 


with  equal  exactness  to  any  one  of  an  la* 
dependent  number  of  tracts,  parol  evidence 
Is  not  admissible  to  show  that  the  parties  in- 
tended to  designate  a  particnlar  tract  by  the 
description."  The  rule  In  that  case  was  an- 
nounced with  reference  to  the  following  wrlt- 
!  iDg,  viz.:  "I  have  this  day  sold  to  W.  K. 
Dobson  a  certain  tract  of  land  cimtalnlng 
nine  acres  and  stxty-slx  poles,  near  the  junc* 
tlon  of  Broad  St,  Nastrvtlle,  and  the  HIHs- 
boro  turnpike,  Davidson  county,  Tennessee, 
for  the  sum  of  four  thousand  dollars."  In 
Johnson  v.  Kellogg,  T  Heisk.  266,  It  is  said. 
If  the  contract  be  for  the  sale  of  a  tract  of 
land  well  known  hy  some  name  given  to  it  In 
the  contract,  In  such  case  no  doubt  that 
would  be  a  sufficient  description,  and.  If  nec- 
essary,* parol  proof  might  be  heard  to  show 
where  the  prc^erty  Is.  "In  such  case."  con- 
tinues the  court  **lt  will  be  observed  that  tha 
parol  proof  thus  resorted  to  Is  not  to  Intro- 
duce any  addltloual  evidence  as  to  the  terms 
or  stipulations  of  the  contract  but  simply  to 
ascertain  If  there  be  lands  or  property  known 
by  the  name  or  description  given  In  the  writ- 
ing, and  where  that  property  Is."  White  v. 
Motley,  4  Baxt.  MS.  These  mles  were  ap- 
plied by  this  court  In  Dougherty  v.  Ohesnutt 
86  Tenn.  1,  6  S.  W.  444.  The  description  of 
the  land  given  In  the  lease  was,  viz.:  "All 
the  right  to  quarry  marble  on  the  farm  of 
Henderson  Fudge,  known  as  'Rose  Hill.* " 
The  court  held  that  this  farm  was  suffi- 
ciently well  known  by  the  name  of  "Rose 
Hill"  to  furnish  an  Idcntiflcatlon  and  de- 
scription of  the  land  In  the  writing  to  meet 
the  requirements  of  the  statute,  and  that 
evidence  might  be  heard  to  show  the  loca- 
tion of  the  property.  The  court  however, 
was  careful  to  remark  that  the  Instrument 
showed  on  Its  face  that  Henderson  Fudge, 
the  lessor,  and  W.  F.  Wright  the  lessee, 
both  lived  in  Hawkins  county,  Tenn.,  from 
which  It  may  be  reasonably  inferred  tiiat  the 
lands  lay  In  that  county.  The  contract  in  the 
case  at  bar  cannot  be  assimilated  to  the  case 
last  cited.  The  residence  of  the  vendor.  Dr. 
J.  M.  Harris,  is  stated  In  the  face  of  the 
cimtract  to  be  In  Greene  county,  state  of 
Ohio,  while  the  situs  of  the  railroad  company 
Is  not  stated  at  all.  The  contract  does  state 
that  the  material  for  building  tiie  fence  to 
be  furnished  by  the  railroad  company  BhaU 
be  delivered  at  Greenbrier,  Tenn.,  but  tiiere 
is  no  recitation  or  Intimation  in  the  contract 
that  this  farm  is  at  or  near  Greenbrier,  Tenn. 
The  whole  description  Is  that  the  said  Dr. 
J.  M.  Harrla  Is  the  owner  of  land  on  mile 
295  of  Henderson  Division.  We  find  hen 
no  general  description  of  a  particular  tract  of 
land  by  which  It  is  known  and  can  be  Iden- 
tified. But  this  description  would  equally 
apply  to  the  land  on  both  sides  of  the  rail- 
road. There  Is  nothing  on  the  face  of  this 
contract  that  would  give  notice,  actual  or 
constructive,  of  this  Incumbrance  to  a  pnr* 
chaser  who  was  tn  good  faith  inrestigattns 
the  title.  The  latest  cue  on  ttate  snDJect  ta 
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Wood  T.  Zeifflec  go  Tenn.  SIB,  42  S.  W.  447. 
In  that  eaw  It  was  hAA  that  a  memorandum 
of  a  sale  ot  land  whlcta  deacrlbea  the  land 
sold  as  the  "Baldwin  Place,"  wltiiont  giving 
the  name  ot  the  state  or  coun^  where  locat> 
ed,  or  Ihe  name  of  the  owner.  Is  void.  So 
that,  In  our  opinion.  If  OiIb  contrwit  between 
Dr.  Harris  and  defendant  oomiiany  be  view- 
ed as  amreylng  an  interest  in  land,  it  is  void 
for  InsnfiSdrait  desodptltm.  But  the  Impor- 
tant Inquiry  remains  whethn-  this  Instrument 
doea  in  point  ot  fact  convey,  or  attempt  to 
convey,  any  Intwest  In  land.  Touching  the 
latter  pnqKwltlon,  Mr.  Jones,  In  his  work  on 
CbnveyancIng(volume  1,1 788),  says:  "Though 
a  covenant  be  made  by  one  for  himself  and 
bis  assigns,  yet.  If  It  does  not  concern  the 
land,  bis  assignee  Is  not  bound  by  i*,.  The 
rovenant  In  sndi  case  is  merely  collateral." 
At  section  708  the  author  says:  create 
a  covenant  running  wltb  the  land,  it  Is  essen- 
tial that  with  the  making  of  the  covenant 
there  be  a  transfer  of  title  from  one  party 
to  the  other,  unlns  there  is  the  equivalent 
of  a  grant  of  an  easement  or  servitude,  which 
may  attach  to  the  possesion  of  the  land,  and 
run  with  It,  regardless  of  any  change  of  own- 
ership. Where  one  party  covenants  with  an- 
other In  respect  of  land,  and  at  the  same 
time,  with  and  as  a  part  of  the  making  of 
the  covenant,  neither  parts  with  aor  receives 
any  title  or  Interert  In  the  land,  nor  creates 
an  easement,  nor  a  right  In  the  nature  of  an 
easement,  for  the  benefit  of  the  land,  such  a 
eovomnt  Is  at  best  but  a  mere  personal  con- 
tract"  See  Jones.  Eaaem.  8  670.  it  Is  con- 
ceded by  counsel  tor  the  company  that,  In  or- 
der to  create  a  covenant  running  with  the 
land  so  as  to  bind  successors  in  title,  two 
things  must  concur,  namely:  First,  the  cov- 
enant to  be  done  or  performed  must  touch 
and  concern  the  land,  and  not  a  thing  col- 
lateral to  the  land  conveyed;  second,  there 
must  be  between  the  original  covoiantor  and 
covenantee,  tho  conveyance  of  an  estate  to 
which  the  covenant  is  pertinent,  or  the  cre- 
ation of  an  easement  which  is  eqnivalent  to 
an  estate.  It  la  not  Insisted  by  counsel  that 
there  was  uy  transfer  of  title  In  this  case 
from  one  party  to  the  other,  but  the  Inslst- 
«ice  Is  that  there  was  the  creation  of  an 
easement  which  was  equivalent  to  an  es- 
tiate.  This  contention  presents  the  crutial 
question  In  the  case.  It  Is  contended  that 
title  contract  between  Dr.  J.  M.  Harris  and 
tbe  defendant  company  creates  both  an  ease- 
ment in  his  land  In  favor  of  the  defend- 
ant company,  and  a  servitude  which  attach- 
es to  the  possession  of  It.  The  argument  Is 
that,  since  the  fence  must  rest  equally  on 
the  land  of  both  Harris  and  defendant  com- 
pany, this  fact  gives  the  company  an  ease- 
ment In  the  land  of  Harris.  It  was  held  In 
Sanders  t.  Martin,  2  Lea,  215,  that  "If  two 
adjoining  owners  build  a  wall  partly  on  each 
lot,  and  by  agreement  or  conttnoous  user  for 
twenty  years  treat  It  as  a  party  wall,  each  has 
an  easement  of  siqwort  for  hla  half.**  The 


position  of  counsel  is  that  we  have  here  an 
agreement  betwe«i  Dr.  Harris  and  the  rail- 
road company,  two  adjacent  landowners,  to 
build  and  perpetually  maintaht  a  fence  on 
tiielr  adjoining  lands.  Now.  in  answer  to 
this  contention  it  is  only  necessary  to  refer 
to  the  contract,  and  we  find  it  recited  that 
Ite.  Harris  desires  to  build  a  fence  along  his 
(Hams')  line  next  to  said  raUroad  SO  feet 
tmm  the  center  of  tbe  trade  It  does  not  ap- 
pear  that  any  part  of  this  fence  was  to  He 
on  defendant's  land,  but  It  was  to  be  built 
on  Harris'  line.  Hence  defendant  company 
thereby  acquired  no  interest  or  easement  In 
plaintiffs'  land.  In  order  to  create  a  cove- 
nant running  with  the  land,  some  interest  in 
the  land  must  pass  from  the  grantor,  or  be 
created  by  the  covenant  '*If  the  covenant  is 
not  of  a  nature  that  the  law  permits  to  be 
attadied  to  the  estate  as  a  covenant  mu- 
Ding  with  the  land,  it  cannot  be  made  sneh 
by  agreement  of  the  partlesL  Where  the 
agreement  Is  nothing  more  than  a  simple 
contract,  which  In  law  has  no  greater  force 
than  a  license,  there  Is  no  privity  of  con- 
tract or  estate  which  win  authorise  a  recov- 
ery upon  It  in  an  action  at  law.  The  am- 
tract  Is  In  such  case  prasonal.  or  not  assigna- 
ble at  law;  and  the  right  to  enforce  it 
and  the  liability  upon  it  rests  with  tbe  par- 
ties alone,  Jones.  Easem.  i%  870-074.  If 
one  taking  such  covenant  neither  parts  iritii 
nor  receives  any  interest  In  the  land  as  a 
part  of  the  covenant,  this  is  at  best  merely 
personal,  and  does  not  bind  the  grantee." 
Jones,  Eas^.  i  676.  Whether  Dr.  Harria, 
the  original  owner,  might  not  have  been 
bound  by  this  contract  by  way  ot  an  estop- 
pel, we  need  express  no  opinion.  The  tiues- 
tlon  presented  tqion  th!s  record  Is  wheth- 
er a  purchaser  of  tiie  land  Is  bound  1^  «ld 
contract,  and  we  bold  he  is  not  so  bound,  tor 
the  reason  that  the  exemption  from  UablU^ 
was  merely  a  personal  contract  between  tbe 
original  parties,  and  not  a  covenant  running 
with  the  land.  The  result  is  that  the  Jadg- 
ment  of  the  circuit  court  Is  affirmed. 


McMIUCAN  V.  HANNAH. 
(Supreme  Court  of  Tennessee.  April  O;  1901.> 

OOUNTIBS  —  TERRITORIAL  EXTENT  —  CHANGE 
OF  BOUNDARIES— ACQUIBSCBNCB  IN  NEW 
GONSTiTUTIONAL  ACT— E5TOTPBL. 

1.  Const,  art.  10^  i  4  providing  that  no  coun- 
ty shall  be  reduoed  to  less  than  500  aqnsr« 

miles,  prohibits  any  reduction  of  counties  c<ni- 
tainine  less  than  COO  Btjuare  miles:  and  henn 
Acts  1881,  c.  143,  Uking  certain  lands  oat  ot 
Cheatham  county,  which  contained  bat  SlQS 
square  miles,  and  putting  them  in  DiAsoo 
COQQ^,  was  nnconstitntional  and  void. 

2.  The  fact  that  Dieatham  county  act^niesced 
for  14  years  in  the  action  of  the  legislature 
(Acts  1881,  c.  143)  in  transferring  certain  land 
from  that  county  to  Dicbaon  county,  did  not 
estop  CTbeatham  connty  from  then  asserting  a 
claim  to  the  land,  since,  under  Cbnst.  art.  10. 
i  4,  providing  that  no  county  shall  be  reduced 
to  less  than  SOO  square  miles,  Cheatham  county 
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had  no  power  to  contract  Iti  limits  bj  aeqales- 

cencp  or  otherwise. 

Appeal  from  chancery  court,  Oheatham 
county;  J.  8.  Orlbble,  Chancellor. 

Interpleado*  by  W.  O.  McMillan  against  O. 
W.  Hnimah  and  others  to  detennlne  the  own- 
ership of  certain  taxes.  From  a  Judgment  of 
the  court  of  chancery  appeals  reTersIng  a 
Judgment  In  favor  of  DtckMHi  county,  that 
county  appeals.  Affirmed. 

R.  S.  Turner,  for  appellees  Hannah  et  aL 
A.  E.  Gamer,  for  appellee  W.  0.  McMillan. 

CALDWELL,  J.  This  record  jH^sents  a 
bill  of  Interpleader,  whereby  W.  G.  McMillan, 
a  landowner  and  taxpayer,  brought  the  coun- 
ties of  Cheatham  and  Dickson  before  the  court 
for  the  purpose  of  ascertaining  and  settling 
by  decree  which  of  them  bad  Jurisdiction  of 
bis  land  and  was  entitled  to  receive  his  taxes. 
The  chancellor  dedded  the  question  In  favor 
of  the  latter  county,  but  the  court  of  chan- 
cery appeals  reversed  his  action,  and  pro- 
nounced a  decree  for  the  former  one. 

Cheatham  was  not  one  of  the  original  coun- 
ties of  the  state.  It  was  created  by  and 
formed  under  chapter  122  of  the  Acts  of  1855- 
50,  a  portion  of  its  territory  being  taken  from 
the  coun^  of  Dickson.  The  court  of  dhva- 
eery  appeals  has  conclusively  found  as  a  fact 
that  the  land  now  owned  by  the  complainant, 
and  now  here  In  question,  is  a  part  of  that  so 
tmnsferred  from  the  one  counQr  to  the  other, 
and  that  such  was  Its  location  wboi  the  con- 
stitution of  1870  was  adopted.  That  instru- 
ment expressly  recognized  Cheatham  and 
other  comparatively  small  and  new  counties 
as  then  formed  1v  the  following  provision, 
namely:  "The  conntlefl  of  Lewis,  Cheatham, 
and  Lequatchie.  as  now  established  by  l^s- 
latlve  enactments,  are  hereby  declared  to  be 
constitutional  counties."  Const  art.  10,  I  4. 
It  foUows,  therefore,  that  this  land  la  still 
within  the  proper  territorial  limits  of  Cheat- 
liam  county,  unless  It  has  "beea  legally  trans- 
ferred to  some  other  county  since  the  adop- 
tion of  the  constitution.  Dlckaon  county 
makes  the  contention  that  such  a  transfer  has 
boon  made,  and  that  she  Is  the  beneficiary 
thereof.  tJndoubtedly,  diapter  143  of  the 
Acts  of  1881  was  enacted  for  the  purpose  of 
changing  the  line  between  the  two  counties 
so  as  to  take  this  and  other  lands  out  of 
Cheatham,  and  put  them  In  Dickson  county, 
and  the  terms  employed  are  clearly  sufficient 
for  the  accomplishment  of  that  end  If  the 
Ie;;l!«laUon  should  be  •considered  otherwise 
valid. 

It  Is  said  in  opposition  to  the  validity  of 
this  act  that  It  undertakes  to  reduce  the  area 
of  Cheatham  county  below  the  constitutional 
limit,  and  that  for  that  reason  It  must  be  re- 
garded as  entirely  nngatoi^.  The  objection 
Is  a  serious  one.  When  originally  establish- 
ed, snd  at  the  time  of  the  passage  of  this  act, 
the  area  of  Cheatham  county  was  only  310.8 
square  miles,  and  the  effect  of  the  act.  If  con- 
stitutional, was  to  diminish  that  area  to  the 


extent  of  the  territory  Intended  to  be  passed 
Into  I>i<Aaon  county.  Section  4  of  article  10 
of  the  constitution  authorizes  the  legislature 
to  form  new  counties  from  parts  of  old  ones, 
each  new  county  to  have  an  area  of  at  least 
275  square  miles,  and  no  "old  county"  to  be 
"reduced  to  less  than  five  hundred  square 
miles."  This  restriction  against  the  reduction 
of  the  area  of  an  old  county  below  the  mini- 
mum named  applies  to  the  change  of  county 
lines  as  well  as  to  the  formation  of  new 
counties,  and  legislation  in  conflict  therewith, 
whether  for  the  one  purpose  or  the  other,  la 
Inevitably  null  and  void.  Marlon  Co.  v. 
Grundy  Co.,  5  Sneed,  490.  Every  county  hav- 
ing a  legal  existence  whea  the  present  con- 
stitution went  Into  efTect  falls  within  the  des- 
ignation "oii  coun^";  consequently,  Cheat- 
ham, though  not  an  original  county.  Is  an  "old 
county,"  and  as  such  entltied  to  the  full  ben- 
efit of  the  restriction  mentioned.  It  avails 
nothing  to  the  advantage  of  Dickson  county, 
or  in  favor  of  the  constitutionality  of  tbe  ai- 
actment,  to  say  that  Cheatham  vres  not 
the  latter  reduced  below  fiOO  square  miles,  but 
has  always  been  so.  The  inhibition  has  the 
same  force  In  such  a  case  as  in  any  other. 
No  reduction  of  an  "old  county"  is  allowable 
In  any  Instance  where  it  leaves  a  leaa  area 
than  500  square  miles.  Only  those  having 
more  can  be  diminished  in  any  way.  A  lar- 
ger county  may  be  reduced  to  that  limit,  but 
a  smaller  one  cannot  be  reduced  at  all.  In 
the  late  case  of  Roane  Co.  v.  Anderson  Co., 
88  Tenn.  259,  14  S.  W.  1079,  this  court  held 
that  the  legislature  was  without  power  to 
mske  any  diminution  of  the  area  of  .1  county 
that  was  already  below  that  standard.  A 
like  ruling  was  made  by  the  court  of  chan- 
cery appeals,  and  approved  orally  thla 
court  in  a  still  later  litigation  between  the 
two  counties  now  before  the  court  Cheat- 
ham Co.  V.  Dickson  Co.  (Tenn.  Ch.  A^i.)  89 
S.  W.  T34.  The  conclusion  follows  Irresist- 
ibly that  the  act  under  consideration  la  un- 
constitutional, and  that  being  so.  It  Is  of  no 
legal  effect  whatever. 

Dickson  county  contends,  however,  In  the 
n^t  place,  that  Cheatham  county  is  at  least 
estopped  by  long  acquiescence  from  now  as- 
serting any  claim  In  conflict  with  tiis  provi- 
sions of  that  act  The  facts  pertinent  to  this 
contentim  are  that  "Cheatham  county  made 
no  attempt  to  assert  Jurisdiction  over  the 
land  of  the  complainant  HcMIUan"  tm  14 
years  after  the  passage  of  the  act  and  that 
he  during  that  period  paid  taxes,  sat  on  Juries, 
voted,  served  as  electloa  officer,  and  perform- 
ed the  functions  of  county  superintendent  of 
public  instruction  In  Dickson  county.  These 
facts,  though  ample  to  preclude  Cheatham 
county  from  a  recovery  of  the  taxea  ao  paid 
from  either  the  complainant  or  Dickson  coun- 
ty, are  clearly  not  sufficient  to  work  a  trans- 
fer of  the  complainant's  land  bom  one  county 
to  another.  The  former  matter  was  tme  of 
revenue  merely,  which  Cheatham  county  had 
the  power,  If  not  the  legal  right  to  waive  and 
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Kbaadon,  while  the  latter  was  we  of  terri- 
torial ownership,  which  she  had  neither  the 
power  nor  the  right  to  waive  or  abandon. 
She  coDld  well  lose  her  rightful  claim  to  com- 
plainant's taxes  for  a  given  period  by  know- 
ingly permitting  him  to  pay  them  to  another 
claimant,  but  she  could  not  by  that  or  any 
other  means  contract  the  limits  of  her  terri- 
tory below  the  constitutional  standard.  The 
inhibition  of  the  constitution  would  be  -of  bat 
Utile  force  if  It  could  be  so  easily  nullified  or 
evaded.  A  reduction  of  the  area  which  the 
legislatnre  is  inhibited  from  making  by  direct 
enactment  the  county  cannot  accompllBh  by 
mere  nouclalm  for  Itself  and  simple  acqulea- 
cnoe  In  the  asserted  claim  of  another.  This 
Is  especially  so  where,  as  in  tbts  instance,  the 
qniescent  course  Is  pursued  for  only  14  years, 
and  is  then  terminated  by  an  affirmative  as- 
sertion, in  court,  of  the  original  status.  The 
tacts  of  this  case  do  not  call  for  the  applica- 
tion of  the  doctrine  announced  in  the  cases  of 
Bib  ode  Island  v.  Massachusetts,  4  How.  691. 
II  L.  Bd.  1116;  Indiana  v.  Kentucky,  136  U. 
S.  479,  10  Snpi  Ct  1051,  84  L.  Bd.  329;  and 
Yh^inia  r.  Tennessee.  148  IT.  B.  523,  13  Si^. 
Ct  728,  87  L.  Bd.  CS7.  Let  the  decree  of  the 
CO  art  of  chancery  appeals  be  affirmed. 


SAWYER  V.  8AWTEB  .«t  al. 

<Sivvemft  Gout  of  Tennessee.  Hareh  16* 

1901.) 

mBF(HlHATION  Of  DBBD-HVIDSNCB-BUFn- 
CIBNCT— aaAHTOR'8  ADUISSION. 

1.  The  evidence  mast  be  clear  and  satiafae- 
toiy  in  order  to  Justify  the  reformatio  of  a 
deed  tor  mistake. 

2.  Where  a  bill  Is  filed  aninst  a  grantor  to 
reform  and  correct  his  deed  f<»r  mistake  long 
after  he  has  devested  himself  of  all  his  interest 
in  the  propeity,  his  answer,  admitting  the  al- 
legationa  ot  the  bill,  and  assenting  to  the  grant- 
ing <tf  the  relief  sought,  is  not  of  sufficient 
probative  force  to  justify  a  decree  granting 
such  relief  as  against  his  minor  co-defendants, 
to  viuHn  die  deed  conveys  an  Interest. 

Appeal  from  chancery  court,  Davidson 
county;  Andrew  Allison,  Chancellor. 

Bill  by  3.  O.  Sawyer  against  J.  G.  Sawyer 
and  others.  Decree  tor  complainant.  From 
a  decree  of  the  court  of  chancery  appeals 
dlsmissmg  the  bill,  complainant  appeals. 
Modified,  and  remanded  for  further  proof. 

Wm.  G.  Bri^,  Morris  &  Tumey,  and  Wm. 
T.  Turley,  tor  apiwllant.  James  P.  Atkin- 
son, for  appellees  J.  G.  Sawyer  and  another. 
RobL  O.  Allen,  tor  guardian  ad  litem. 

WILKES.  J.  This  Is  a  blU  to  reform  and 
correct  a  deed  made  by  3.  G.  Sawyer  to  his 
son  the  complataiant,  J.  O.  Sawyer,  and  to 
his  wife  and  minor  children.  The  bill  Is  filed 
by  the  son  against  bis  vrlte,  his  father,  and 
minor  children.  The  wife  and  father  filed 
answers.  In  wtAeb  they  admitted  the  allega- 
tlMu  ot  the  bni  and  assented  to  the  relief 
sonsht  The  minora  filed  a  tonnal  answer 
by  llialr  guardian  ad  litem,  and  submitted 


their  rights  and  intn^sts  to  the  care  of  the 
court.  The  chancellor,  upon  bearing,  grani- 
ed  the  relief  sought,  and  reformed  the  deed, 
but  not  strictly  lu  accord  with  the  prayer  of 
the  bilL  The  decree  granting  the  relief  and 
reforming  the  deed  was  entered  on  Augnst 
18,  1894.  The  minor  defendanta  have  now 
brought  the  decree  and  proceedings  before 
this  court  upon  a  vrrit  ot  error,  and  tlw 
cause  has  been  heard  by  the  court  ot  chan- 
cery appeals,  which  court  reversed  the  action 
and  decree  of  the  chancellor,  and  dismissed 
the  bill,  denying  oil  relief,  and  the  complain- 
ant has  appealed  to  this  court  and  assigned 
errors. 

The  case,  as  presented  by  the  bill,  is  that 
J.  G.  Sawyer,  the  father,  made  a  deed  to  J. 
C.  Sawy«r  and  bis  wife  and  children,  on  ttw 
25th  of  December,  1890;  that  It  was  hU  in- 
tention to  vest  the  entire  Interest  and  a  fee- 
simple  title  in  the  son,  but  by  mistake  of  the 
draftsman  ot  the  deed,  and  unknown  to 
the  grantor.  J.  G.  Sawyer,  the  title  was  vest- 
ed in  the  son  and  his  wife  and  children  as 
tenants  lu  common,  for  the  lite  ot  the  son 
and  his  wife,  or  the  survivors  of  them,  to  be 
used  by  them  as  a  home,  and  the  rents  and 
profits  to  be  used  by  them  as  a  family,  with 
remainder  to  their  children  or  the  issue  at 
their  children.  The  complainant  charges 
that  this  was  done  by  mistake,  and  upon  the 
ground  of  mistake  the  deed  Is  sought  to  be 
reformed  and  corrected.  Some  objections  to 
the  proceedings  were  made  in  the  court  of 
chancery  appeals,  which  were  disposed  of  by 
that  court,  and  need  not  be  further  consider- 
ed by  this  court,  and  there  are  virtually  but 
two  assignments  that  are  to  be  considered  by 
this  court 

The  first  assignment  we  will  consider  is 
thns  stated:  "The  court  of  chancery  appeals 
erred  In  not  finding  that  the  answer  of  J.  G. 
Sawyer  was  admissible  as  evidence  and  con- 
clnsive  upon  the  minor  defendants."  The 
real  finding  ot  the  court  of  chancery  appeals 
Is  that  the  statements  of  3.  G.  Sawyer  in  hts 
answer  are  not  adinisslliie  against  the  minor 
defendants  as  evidence  to  affect  their  title: 
but  that  court  also  finds  that  there  is  nothing 
In  the  record  to  show  that  It  was  specially 
ottered  as  evidence,  but  simply  that  the  cause 
was  heard  upon  the  bill,  answers,  proof,  etc. 
In  the  same  connection,  that  court  reports 
that  the  answer  conid  only  be  regarded  as 
en  admission  made  by  one  defendant,  made 
years  otter  the  transaction,  and  when  he  had 
no  interest  In  the  land,  and  no  special  Interest 
in  the  controversy.  *bliat  court  further  re- 
ports that,  If  this  statement  had  been  made 
In  the  shape  of  a  deposltim  with  opportunity 
tor  cross-examination.  It  woold  have  been 
strong  evld^ce  for  the  complainant,  and,  if 
tbere  was  nothing  to  contradict  It,  would 
have  been  sufficient  to  establish  the  fact  but 
that  the  admissions  ot  the  grantor,  J.  G. 
Sawyer,  made  years  after  be  had  parted  with 
the  possesslrai  ot  the  land,  could  have  no  pro- 
bative effect  against  the  minora,  to  whom  bis 
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convcjance  bad  siveu  a  remiUiider  Interest; 
and  that  than  la  no  oUier  eTid^ee  auffl- 
cSrat  to  reform  the  deed. 

Ttia  contentijo  betere  na  la  that  the  court 
did  not  give  tbe  vroper  weight  and  pMbatlve 
force  to  tbia  answer,  and  that,  U  It  had  been 
fflTen  ita  proper  effect,  the  case  would  have 
been  made  out  for  a  refonoatlon  and  correc- 
tion of  the  deed,  Tbe  general  rule  In  chan- 
cery la  that  the  answer  ot  one  defendant  can- 
not be  read  against  another.  There  are,  how- 
ever, exceptions  to  this  rule.  Tbe7  are  laid 
down  la  Turner  t.  CoUler,  4  Helsk.  8C*  and 
may  be  smnmarhsed  under  these  hrada:  (1) 
Wlaere  the  co-defaidant  clalnu  through  the 
person  whose  aiuwer  It  la  proposed  to  read; 
(2)  -wtaen  tbe  co-defendants  are  Jointly  into^ 
ested  as  partners  w  otherwise;  (3)  wben  tbe 
respondent  refers  hi  his  awn  anawer  to  that 
of  Ills  ccHdefendant  for  furthw  Information. 

This  general  rule  and^eacepttons  are  taken 
from  8  Oreeni  Et.  p.  283.  We  need  only  no- 
tice tbe  flrat  exception,  as  manifestlr  the  oth- 
er two  do  not  apply  In  tbe  present  case. 

We  think  there  Is  and  must  necessarily  be 
a  difference  In  tbe  wti^t  and  probative  force 
of  an  admlaslon  in  the  answer  ot  a  co-defend- 
ant aaid  the  depoaition  of  andi  coHlefiBudant. 
In  tbe  fanner  case  the  atatement  Is  ex  parte, 
and  in  the  latter  there  Is  full  c^portunity  for 
Gro8n«xamlnatkm»  and  tbe  appUcatlcoi  of 
aoeb  teste  as  are  practicable  to  detect  the 
falsity  of  iuA  stateme^  In  tbe  case  of 
mlDiws  who  are  to  be  adreis^  affected,  tbe 
rule  aboald  be  atlll  more  stron^y  drawn, 
alnce  an  agreement  between  the  plaintiff  and 
defendant,  solemnly  ei^ered  Into,  would  not 
be  allowed  ipso  facto  to  prejudice  their 
rights.  The  strength  of  such  admission  must 
alao  depend  largely  upon  tbe  circumstances 
of  each  case.  It  may  be  that  tbe»  Is  no 
antagsoina  between  the  parties,  but,  their  In- 
terests and  wishes  In  the  matter  may  be  tbe 
same.  In  auch  case  tbe  statement  of  the  de- 
tendant  can  scarcely  be  called  an  admission, 
which  Implies  some  concessit  agalnat  the 
interest  of  tbe  party  making  tbe  statement, 
bttt  It  is  rather  an  afflrmatlon  or  verification 
itf  the  statement  made  by  the  ^Intlff.  Now, 
hi  the  present  case,  tbe  statement  made  by 
the  father,  J.  G.  Sawyer,  was  In  no  sense  a 
concesslcm  or  admlsskm  against  bis  Interest, 
or  afteeting  him  In  any  way  adversely,  as 
be  bad  long  idnce  parted  with  tbe  possession 
and  title  to  the  property,  and  had  no  interest 
whatever  hi  tL  It  was  not  an  admission 
made  while  he  was  the  owner  of  that  prop- 
erty, but  after  be  bad  devested  himself  of 
all  Intraest  In  It,  and  his  evident  desire  ap- 
pears  to  be  to  aid  the  complainant  in  hla 
cootentloa.  StUX  It  was  a  matter  of  vital  in- 
terest and  importance  to  his  minor  co-defend- 
snts.  Inasmuch  as  their  r^bts  are  sought  to 
be  sw^t  away  by  this  statement  It  can  be 
Ken  at  a  i^ance  bow  Important  it  was  to 
these  minors  that  their  co-defOndant  should 
be  rigidly  croas-examlned  and  questioned  as 
to  why  it  wfw  the  deed  was  drawn  vesting 


the  children  with  an  Interest  In  the  land  with 
So  much  partlcidai-lty  of  detail  and  nicety  of 
provlslcm,  and  he  could  have  been  asked  who 
wrote  tbe  deed,  and  what  Instructions  were 
given  about  writing  It,  and  othw  details  alH 
Bolutely  n^cesfitiry  for  the  protection  of  tbe 
interests  ot  these  minors.  In  Beach,  Mod. 
Bq.  Prae.  1  100,  It  is  said:  "Thore  can.  be 
no  valid  decree  binding  the  Interest  of  any 
intent  defendant  without  proof,  although  hla 
co-defendant  and  the  complainant  agree  as  te 
tbe  facts."  See,  to  the  same  effect,  10  Sue. 
PL  &  Prac.  p.  089;  1  Enc.  PL  &  Prac.  p; 
956. 

We  need  not  specially  paas  upon  the  aa- 
aigmnent  of  errors  that  the  cTldence,  outside 
of  the  answer,  Is  not  sufficient  to  warrant  tbe 
correction.  This  la  a  question  of  the  quan- 
tum ot  evldoice  upon  a  matter  of  fact,  and 
ccHues  within  the  ex^doslve  provlnoe  of  tbe 
court  of  chancery  appeals  upon  the  appUea^ 
tiou  ot  proper  mies.  Tbea^  rules  are  pr<^er- 
ly  formulated  by  the.  court  of  chancery  ap- 
peals In  their  stetemmt  that  the  law  requires 
the  evidence  to  be  dear  and  satlsfa^ry  in 
order  to  Justify  a  reformation  or  cancellation 
of  a  deed  for  mistake.  In  tbe  present  caae, 
excluding  the  answer  of  J.  O.  Sawyer,  the 
grantor,  there  Is  no  evidence  upon  which  tbe 
chancellor  could  have  reated  his  decree,  ex- 
eept  tbe  stetemente  of  the  two  witness es,  J. 
G.  Sawyer  and  his  wife.  But  one  ether  wi^ 
ness,  Jackson,  was  examined,  and  he  merely 
testifies  that  J.  C  Sawyer  (dalmed  the  land. 
Improved  It,  and  waa  in  poasessiim  ot  It  for 
a  number  of  yeara.  Indeed,  the  chancellor 
appeani  to  have  based  his  decree  upon  tbe 
agreement  between  these  parties,  aa  the  Ut- 
ter part  of  the  decree  redtes  that  "It  Is 
fi-amed  aa  It  la.  tbe  said  J.  G.,  J.  CL.  and 
Emma  A.  Sawyer  consenting  thereto,  aa  tbe 
real  Intention  of  the  partlea  It  la  so  radersd 
and  decreed." 

Uec'uning  again  to  the  force  and  effect  to 
be  given  to  the  answer  et  J.  O.  Sawyer,  It  Is 
proper  to  say  that  it  Is  merely  fmnial,  and 
very  meager,  consisting  of  only  five  lines, 
and  stating  simply  that  the  allegations  of 
the  bill  are  true,  and  that  he  Is  ready  and 
willing  that  the  title  to  the  property  shall 
be  made  according  to  the  prayer  of  the  bill. 
This  answer  was  filed  in  August,  1894,  or 
about  four  years  after  he  had  parted  with 
the  title  to  the  land  In  1880.  and  wben  be 
bad  no  Interest  whatever  in  It,  and  no  pos 
session  or  right  to  Ite  possession.  Mr.  Qreen 
leaf,  after  laying  down  the  general  exceptl<Hi 
that  an  answer  of  a  defendant  may  be  used 
as  evidence  against  his  co-defendant  wbep 
the  co-defendant  dalms  under  the  party  an 
swering  (1  Gr««iL  Et.  §  178).  says:  "The  ad- 
missions which  are  thus  receivable  In  evi- 
dence must,  aa  we  have  seen,  be  those  of  a 
person  having  at  the  time  some  Interest  In 
the  matter  afterwards  In  controversy  In  tbe 
salt  to  which  he  Is  a  party  (Id.  1  179).  This 
most  just  and  equitable  doctrine  will  be  found 
to  apply,  not  only  to  admissions  made  by 


1024 


61  BOUTHWEBTBBN  BBPOBTIGB. 


fTeniL 


bankrapts  and  InBolventa,  but  to  the  case  ot  \ 
vendor  and  vendee,  payee  and  Indorsee,  gran- 
tor and  grantee,  and,  generally,  to  be  the 
pervading  doctrine  in  all  cases  of  rights  ac- 
quired In  good  faith  previous  to  the  time  of 
making  the  admissions  in  qneetlcm.  Id.  | 
ISO.  The  principle  is  thus  announced  in  1 
PhlL  Kv.  note  104,  pp.  26&,  25e-2C2:  *'AU  the 
cases  agree  that  declarations  made  by  the 
person  under  whom  the  party  claims,  after 
the  declarant  has  parted  with  bis  right,  are 
utterly  Inadmissible  to  affect  any  one  claim- 
ing imder  him,  and  this  rule  applies  even 
though  they  are  sworn  admissions  In  answer 
to  a  bill  In  chancery."  Doyle  v.  Sleeper,  1 
I>ana,  531.  The  propriety  of  the  admissions 
depends  upon  two  matters— First,  that  they 
were  made  while  the  declarant  had  an  Inter- 
est; and,  secondly,  that  the  party  to  be  af- 
fected claims  under  him.  Beed  v.  Dickey,  1 
Watts,  162-154;  2  Phil.  Ev.  p.  61;  Moseley 
V.  Armstrong,  3  T.  B.  Mon.  287.  We  are  of 
(pinion,  therefore,  that  there  Is  no  error  in 
the  holding  of  the  court  of  chancery  appeals, 
npcoi  the  record  as  now  presented,  that  a 
case  for  reforming  the  original  deed  was  not 
made  out  and  that  there  was  error  In  the 
decree  of  the  chancellor  In  holding  that  It 
was.  It  appears,  however,  that  court  and 
counsel  were  misled  Into  treating  the  answer 
of  J.  6.  Sawyer  aa  evidence  against  the  mi- 
nors, and  the  decree  of  the  court  below  was 
based  on  this  theory;  and  the  decree  of  the 
court  of  chancery  appeals  will  be  reversed 
and  so  far  modlfled  as  to  direct  a  remand  of 
the  cause  to  the  court  below,  to  the  end  that 
further  proof.  If  any,  may  be  adduced  to  show 
the  mistake  made  In  the  original  deed,  and 
the  right  of  the  complainant,  J.  C.  Sawyer,  to 
have  the  same  changed  so  aa  to  rest  the  title 
as  prayed  for  In  the  original  bill.  The  costs 
of  the  writ  of  error  and  proceedings  In  this 
coort  will  be  divided  equally. 


mabun  t.  paI/Atike  ins.  cx). 

iSnpreme  Oonrt  ot  Tennessee.  Feb.  2,  1901.) 

INSURANCB  BROKSR-CANCBLLATIOH  OP 

POLICY— IMPLIED  AUTHORITT. 
B.'s  manager  applied  to  W.  for  insurance, 
and  W.  obtained  a  policy  for  him  in  the  de- 
fendant companyt  and  divided  the  commission 
with  defendant's  agent  Subsequently,  after 
the  death  of  B.,  defendant's  agent  informed 
W.  that  it  desired  to  cancel  the  pcdicy,  and  W. 
issued  one  in  anoth»'  company,  and  handed  It 
to  B.'s  manager,  who  refused  to  accept  socb 
cancellation.  The  new  policy  was  forwarded 
to  B.'8  administrator  without  knowledge  that 
it  was  in  exchange  for  the  one  iesaed  by  de- 
fendant. Defendant's  p<dicy  remained  in  the 
administrator's  possession,  and  a  loss  occarred 
before  its  expiration,  ffelo,  that  the  defenuant 
company  was  liable  for  the  loss,  since  W.  bad 
no  implied  aath<Hity  to  accept  the  cancella- 
tion. 

Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Cook,  Chancellor. 

Action  by  N.  Martin,  as  administrator  of 
the  estate  of  P.  Bernstein,  against  the  Pala- 


j  tine  Insurance  Company  and  ttie  Hartford 
Insurance  Oompaoy.  From  a  Judgment  In 
favor  of  plaintiff  and  exonerating  the  Haxt- 
ford  Company  from  Uabillty,  the  Palatine 
Company  appeal*.  Affirmed. 

Oranb^  A  Harks,  for  ai^»dlant.  Ed- 
ward H.  East,  tor  ai^llee  Martin,  admlBiB- 
trator,  etc.  B.  W.  Barger  and  Jolm  3.  Ter- 
trees,  for  appellee  Hartford  Fire  In&  Co. 

SIcALISTER.  J.  This  record  ^nents  a 
controversy  between  two  flre  insurance  com- 
panies as  to  wlilch  shall  be  onerated  with 
a  losa  The  complainant  has  sued  botti  com- 
panies. The  Palatine  Company  Issued  the 
first  policy,  but  It  contended  that  policy  waa 
canceled  upon  notice,  and  a  new  policy  sab- 
stituted  in  the  Hartford  Company.  Ttie 
chancellor  and  the  court  of  diancery  appeals 
concurred  in  adjudging  liability  against  the 
Palatine  Company  and  In  exonerating  the 
Hartford  Company.  The  Palatine  Company 
appealed,  and  has  assigned  errors. 

The  facta  found  by  the  court  of  chancery 
appeals  are  substantially  these:  In  Decem- 
ber, 1^7,  P.  Bernstein,  <^  Nashville,  was 
the  owner  of  a  stock  of  merchandise  In  the 
dty  of  Jaclcson,  Tenn.  His  son,  G.  Bern- 
stein, was  placed  in  charge  ot  this  store  as 
manager.  It  appears  that  P.  Bernstein  in- 
sured this  stock  of  goods  at  Jat^son,  and 
carried  the  policies  with  him  to  Nashville, 
where  he  resided.  Desiring  additional  in- 
surance, he  directed  his  son,  at  JacksMi.  to 
take  out  another  policy  for  ^,000.  The  son 
accordingly  applied  to  Fisher  &  Wilkerson. 
agents,  stating  that  he  preferred  a  policy 
either  In  the  Hartfwd  or  ^tna  Insurance 
Companies.  The  agents  informed  him  these 
companies  had  as  much  Insurance  In  that 
block  as  they  desired,  but  they  would  pro- 
cure a  policy  for  him  in  the  Palatine  Insur- 
ance Company.  This  Insurance  was  placed 
through  another  agent,  and  the  policy  was 
to  run  for  12  months.  Wllkerson  &  FIslior 
delivered  this  policy  to  O.  Bemst^n,  and 
collected  the  premium  for  one  year,  with  the 
understanding  that  they  would  divide  com- 
missions with  the  agent  of  the  Palatine  In- 
surance Company  in  accordance  with  the 
usual  custom  in  such  cases.  This  p<dlcy 
was  forwarded  by  O.  Bernstein  to  his  father, 
at  NashviUe.  P.  Bernstein,  the  father,  died 
on  December  26,  1897,  and  on  December  SI. 
N.  Martin,  of  Nasbvllle,  qualified  as  admin- 
istrator of  his  estate.  It  appears  tiiat  on 
December  80th  the  agent  of  the  Palatine 
Insurance  Company  notified  Wilkerson  A 
E^sher  that  the  manager  of  the  Palatine 
Company  desired  to  take  up  the  policy  that 
it  had  Issued  on  this  stock.  They  relied: 
"All  right  Consider  it  canceled,  and  we  will 
substitute  for  It  our  policy  In  the  Hartford.  " 
At  that  time  nothing  was  said  about  return- 
ing the  premium.  On  the  1st  of  January, 
1898,  Wllkerson  &  Elsher,  without  the  re- 
quest ot  any  ons  raiveaentlng.  ttaa  assored. 
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wrote  ft  policy  In  the  Hartford  Insnrance 
Company  for  f2.000,  payable  to  tihe  estate 
of  P.  Bernstein,  deceased,  tor  one  year  from 
January  1,  I8O81  This  policy  was  handed 
to  CBarence  Bemstdn.  and  by  the  latter 
given  to  N.  Martin,  administrator  ct  Phillip 
Bernstein,  deceased.  The  administrator  re- 
ceived the  policy  OB  the  7th  January,  and 
op  to  that  time  he  bad  no  knowledge  of 
any  change  in  tlie  policies  made  by  fhe 
agenta  When  the  Hartford  policy  was  de- 
livered to  0.  Bernstein,  be  was  informed 
that  the  Palatbie  policy  bad  been  canceled. 
GL  Bernstein  afterward  promised  to  have 
the  Palatine  policy  sent  back  to  the  a^ent. 
He  stated,  taowerer,  that  be  did  not  agree 
to  the  cancelation  of  the  Palatine  policy. 
On  the  xdght  of  January  4,  180S,  a  lire  oc> 
cnrred,  wbidh  destroyed  a  portion  of  th'S 
stock  covered  1^  the  Insnrance.  The  Pala* 
tine  policy  bad  nevw  been  surrendered  by 
tbe  admlntotnttor,  but  was  stni  In  Us  pos* 
session.  The  administrator  Inquired  of  Wi^ 
ketBon  A  Fisher  and  of  tbe  agent  of  tbe 
Palatine  which  of  the  two  policies  was  In 
forces  and  offered  to  sorreDdo:  the  one  that 
had  been  annulled,  but  they  declined  to  pass 
upon  the  question,  or  to  accept  a  sorrender 
of  either  policy.   Tbe  admlnlstra^  made 
proofs  of  loss  to  both  companies.  Hie 
amount  of  the  loss  sostalned  by  the  fire  was 
TbiB  unount  la  not  dlspated,  but 
which  of  tbe  two  cnnpanlea  Is  liable  ttx  the 
loss  presento  tbe  real  controversy.  In  the 
contract  of  Insurance  Is  this  clause,  to  wit: 
**This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured,  or  by  the  com- 
pany by  giving  five  daytf  notice  ot  such  can- 
cellation. If  this  policy  shall  be  canceled  as 
as  hereb^ore  provided,  or  bec(Hne  vi^  or 
cease,  the  premium  having  bera  actually 
paid,  the  unearned  portion  shall  be  return- 
ed on  surrender  of  this  policy  or  last  ro- 
newal;  tUs  company  returning  the  custom- 
ary ahCMTt  rate.  Bxcept  when  this  policy  Is 
caneded  1^  this  company  by  giving  notice. 
It  shall  return  only  the  pro  rata  premium." 
Tbe  court  of  cbanc^y  appeals  find  as  a  fact 
that  the  only  notice  of  tbe  cancellation  of 
tbe  Palatine  policy  was  given  to  Wllkerson 
A  Fisher,  that  they  were  not  agente  of  tbe 
insnred,  and  that  notice  to  them  was  In- 
BufBclrat  under  the  terms  ol  the  policy.  It 
la  Toy  obvious  upon  the  facta  found  that 
WUkerson  ft  Fisher  wore  merely  Insurance 
brokers.  Thett  only  connection  with  the  case 
was  In  negotiating  Insurance  through  tbe 
agent      the  ^latino  Insnrance  Oompany. 
When  this  policy  was  written  and  accepted 
by  tbe  bisnred,  Wllkerson  ft  Fisher  bad  no 
further  connection  with  tbe  case.  It  ap- 
pears that  when  the  Hartford  policy  was 
lamed  Bernstein  was  dead,  and  the  Insure 
ance  was  made  payable  to  bis  estate.  It  Is 
shown  tiiat  Uartln,  administrator,  ncdther 
agreed  to  tiie  cancellation  of  the  I^latine 
policy  BOX  applied  for  the  Hartford  policy. 
So  it  Is  i^ln  tlut  the  allied  cancellation 
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of  the  old  policy  and  tbe  sobstitation  of  the 
new  one  was  an  arrangement  entered  Into 
between  persons  who  had  no  authority  ts 
act  In  the  premlsea  Xn  Hermann  v.  bisur- 
ance  Ca,  100  N.  T.  4U,  8  N.  B.  S4L,  it  was 
said,  via.;  But  the  au^orlty  of  a  broktf 
employed  to  procure  Insurance  tor  his  prin- 
cipal, such  broker  not  being  a  general  agent 
to  place  and  manage  Insnrance  oa.  his  prin- 
cipal's property,  terminates  with  the 
curement  of  tbe  policy.  It  cannot  in  rea- 
son, be  held  to  continue  after  the  insurance 
has  been  procured  and  the  pcrilcy  has  been 
delivered  to  tbe  iwlnclpal.  An  agent  to  tro- 
cure  a  cratiact  baa  no  power  to  discharge 
It  Implied  from  the  original  authority  mere- 
ly. It  be  possessea  that  power,  it  arises 
from  some  actual  or  apparoit  autiioHty  sfr 
peradded  to  the  mere  pow^  to  enter  into 
tbe  contract  Grace  v.  Insurance  Oo.,  100 
n.  S.  278,  8  Sup.  OL  207,  27  L.  Bd.  982; 
Adams  v.  Insurance  Oo.  (G.C.)  17  Fed.  630; 
Kchler  v.  Insurance  Oo.  (C.  C.)  23  Fed.  709; 
Wight  V.  Insurance  Co.  (a  CO  53  Fed.  340; 
Oatr.  Ins.  S  16;  1  Joyce,  Ins.  H  636,  637; 
2  Joyce,  Ina.  SI  1666-1606;  White  v.  Insur- 
ance Ca,  120  Mass.  830;  Mecbem.  Ag.  1 
931.  It  resulta  that  there  was,  as  matter  of 
law,  no  cancellation  of  the  policy  Issued  by 
the  Palatine  Insnnnce  Gbmpany,  nor  sub- 
atitatlon  ftf  tbe  Hartford  policy,  and,  with- 
out discussing  other  questions,  which  are 
perhaps  equally  as  conduslve,  we  affirm  the 
decree^ 


RIDI^  et  aL  T.  HAUJDAT  et  aL 

(Supreme  Court  of  Tennessee.   March  22, 
1901.) 

TRUSTS— LIFB  TENANT— REM  ATNDBRB-fl  ALB 
OP  LANDS— REHAINDBR-HSN  NOT  IN  StBSO- 
DECREE  PRSSBRVINQ  KIQHTS  IN  PROGBBOS 
— DBCRDE  BINDING  PABTIB8  NOT  IN  BSSEt- 
BILL  BROUOHT  BT  OB  AGAINST  LIFB  TON- 
ANT. 

1.  Since  a  petitioD  for  the  sale  of  lands  deed- 
ed in  trust  to  one  for  lite,  with  remainder  te 
his  children,  filed  by  the  trustee  and  life  ten- 
ant before  the  latter's  children  were  In  being, 
is  not  within  Shannon's  Code,  tit  2,  e.  3.  au- 
thorizing courts  of  chancery  to  decree  a  sale 
of  the  property  of  persons  under  coverture  and 
infancy,  on  bill  filed  hj  hneband  or  regular 
guardian,  section  6086  of  that  chapter,  aathor^ 
izing  the  sale  of  property  so  limited  that  per- 
sons not  In  being  may  hare  an  Interest  thMO- 
in  if  all  those  interested  then  In  being,  hav- 
ing a  common  Intnest  with  those  not  in  esse, 
are  before  tiie  court,  bao  no  applicatUn  to 
snch  petition. 

2.  Where  a  tmat  deed  conveyed  property  to 
the  use  of  one  for  life,  and  after  his  deatn  to 
his  children,  or,  should  he  leave  no  children,  to 
tbe  children  of  tbe  grantor,  and  the  one- child 
of  the  cestui  in  esse  was  made  a  party  to  a  Mil 
for  a  decree  of  sale  of  such  proper^,  the  de- 
cree rendered  on  snch  bill  voold  bind  all  other 
such  children  coming  Into  b^ng  subsequently; 
it  being  assumed  thu  the  Uvmg  representative 
would  look  after  tbe  Intereste  of  the  entirs 
class. 

8.  Where  a  tmat  deed  ctAveyed  proper^  te 
the  use  of  one  for  life,  and  after  his  deaui  to 
Us  children  and  the  Issue  of  any  deceased 
child,  or,  should  he  leave  no  diildMn  nor  thai' 
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Ime,  to  tbc  ehfidrM  of  the  gnstcn,  and  •  bill 
seekiilf  a  decree  of  sale  of  each  propertr  waa 
filed  bj  the  truatee  and  life  tenant,  no  children 
of  the  latter  beioc  in  esse,  a  decree  granting 
the  prarer  of  ancfi  bill,  and  preserrintr  the  In- 
tvMttt  of  inch  poMlble  children  In  the  proceeds 
of  the  sale,  woaM  Und  soch  children,  in  ab- 
sence of  fraud,  since  the  life  tenant  would  rir- 
taall7  represent  the  contingent  remainder-men 
not  in  ease. 

4.  Where  decree  of  aale  of  proper^  deeded 
In  trust  to  the  ase  of  one  for  life  and  then  to 
bis  children  was  rendered  before  any  such 
children  were  In  esse,  it  was  Immaterial,  as  to 
Ita  binding  force  on  aneh  chUdmi,  whether  the 
bill  vaa  bron^t  hr  or  sgaiiitt  the  life  tenaiit. 

Error  to  court  of  chaDcet7  appeals. 

BUI  by  Webb  Ridley  and  others  agalut 
W.  P.  HalUday,  Jr..  and  dtbers,  aeehlng  a 
decree  of  sale  of  property  deeded  In  trust 
to  the  n0e  of  partlet  some  of  whom  are  not 
111  esse.  From  a  decree  of  sale,  afflnbed  by 
the  chancery  court  of  appeals,  defendanti 
bring  error.  Affirmed. 

J.  a  Bradford,  E.  H.  Hatcher,  and  FIguree 
&  Padgett,  for  plaintiffa  in  errcMr.  W.  C. 
Salmon,  for  defendants  In  error. 

BEARD.  J.  In  1895  J.  W.  S.  Bldley  by 
deed  of  gift  conveyed  to  his  son  Webb  Rid- 
ley a  TRiuable  farm  of  S80  acres  of  land  In 
the  county  of  Maury,  upon  the  following 
trusts:  That  the  said  Webb  Ridley,  trustee, 
should  permit  and  sufFef  bis  son  William 
Ridley,  for  and  during  bis  natural  life,  to 
have  and  receive  the  rents,  Income,  and  prof- 
Its  of  said  lands,  and  to  exercise  such  con- 
trol over  the  use,  occupation,  renting,  and 
cultlvatlcm  thereof  as  he,  the  said  WllUam, 
might  deem  proper,  but  In  such  way,  never- 
tbelesE,  that  such  lands,  and  the  rents.  In- 
comes, and  profits  thereof,  should  not  In 
any  way  be  liable  for  the  debts  or  contracts 
of  the  said  William;  that  upon  his,  the  said 
William's,  death,  said  lands  should  go  to  his 
children  and  to  the  living  Issue  of  any  de- 
ceased child,  the  issue  taking  the  parent's 
share;  that,  In  case  William  left  a  widow 
surviving,  she  ^ould  have  the  right  to  oc- 
cupy the  land  during  hef  widowhood,  shad- 
ing equally  with  the  children,  or  their  Issue, 
the  rents,  incomes,  and  profits  dwlved  there- 
from; that  should  said  William  at  death 
leave  a  widow,  but  no  children,  or  Issue 
of  children,  the  trustee  should  suffer  and 
permit  her  to  receive  and  «i]oy  the  Income 
of  the  lands  during  her  life  or  widowhood, 
but  so  that  they  should  not  be  liable  for  her 
debts  or  contracts,  and  that  at  the  death 
or  marriage  of  the  widow  the  lands  should 
go  to  the  grantor's  other  children,  and  to 
the  Issue  of  such  of  them  as  might  be  doad; 
that,  should  William  die  leaving  no  widow 
or  children,  or  Issue  of  deceased  child  or 
children,  the  said  lands  should  go  to  the 
grantor's  other  living  children,  or  the  Issue 
of  such  of  them  as  might  be  dead.  In  188S 
the  defendants,  the  two  Strudwlcks  and  one 
Oarpenter.  made  a  written  proposition  to  the 
trustee  and  the  life  tenant  In  which  the^ 
fttffted  to  pnrcbate  this  property  at  the  price 


of  $70  an  acre,  upon  the  condltioD  that  tbt 
latter  parties  would  Institute  proper  pao* 
eeedlngs  In  the  chancery  conit  ot  UMnrj 
county  and  procure  an  acceptance  ot  tbe 
same.  Upon  receiving  tbe  propoafttoii 
trustee,  Webb,  and  the  life  tenant  WllUam 
P.,  Ridley,  at  once  filed  a  blU  la  that  conrt. 
to  which  all  persons  In  Interest,  In  ease,  wen 
maoe  parties  defendant  as  foUoira:  Annie 
Halliday  and  W.  P.  Halliday,  ber  husband, 
and  their  minor  child,  W.  F.  Halliday,  Mary 
P.  Ridley,  and  tbe  iitfant  children  of  Webb 
Bidley.  Of  these  defendanta^  Annie  a  Hal- 
Uday  and  Mary  P.  Bldley  were  the  chUdreo 
of  the  dmor,  J.  W.  8.  Bldley,  and  the  aiM- 
tera  of  the  trustee,  Webb,  and  the  Ute  ten- 
ant W.  P..  Ridley.  In  this  bill,  after  set- 
ting out  the  deed  of  gift  the  Interests  cre- 
ated by  It  both  vested  and  conttngent  and 
the  proposition  for  Its  purchase  already  mt 
out  many  reasons  were  tbea  averred  why 
It  was  greatly  to  the  Interest  of  all  con- 
cerned that  the  same  should  be  accepted. 
The  prayer  was  that  tbe  matts-  might  be  re- 
ferred to  tbe  clerk  and  master  to  take  iMroof 
whether  such  sale  would  be  advantageonB, 
and,  m  the  event  be  should  report  It  was, 
then  that  It  be  made.  It  was  also  averred 
that  William  P.  Ridley,  the  Ufe  tenant  waa 
nnmarried,  and  that  he  bad  never  had 
dren  bom  to  him.  Answers  were  filed  by 
the  addlt  defendants  and  by  goardians  ad 
litem  duly  appointed  for  tlie  minora.  Tbe 
answer  of  the  adults  conceded  that  It  would 
be  wise  to  accept  the  proposltltm  of  pur 
chase,  while  those  of  the  guardians  ad  litem 
simply  cnved  the  ptotoctlou  ot  the  court 
for  the  Interest  of  the  minora.  The  cause 
then  proceeded  to  a  raference  to  the  clerk 
and  master,  who*  after  taking  much  proof, 
reported  that  the  olfer  of  purchase  from  the 
StrudwitHts  and  Okupenter  waa  a  very  ad- 
vantageous one,  and  recommended  Its  ac- 
ceptance by  the  court  This  report  was  nn- 
excepted  to,  and  tbe  chancellor  entsred  a 
decree  of  conflrmatloo.  and  at  the  sama  tiaic 
made  provlsicm  for  the  lavestmeat  of  the 
money  received  for  the  purchase  of  the  prop- 
erty so  that  the  Interests  of  all  parties,  bora 
and  unborn,  might  be  preserved  M  the  fnnd 
as  they  existed  under  the  deed  In  tbe  land 
Itself.  From  this  decree  a  wilt  ot  enor  has 
been  duly  prosecuted. 

No  question  was  made  in  the  courts  b^ow, 
by  demurrer  or  otherwise,  as  to  tbe  Juris- 
diction of  the  chancery  conrt  to  grant  tbe 
relief  sought  by  tbe  bill.  While,  u  that  court 
had  been  absolutely  locking  In  jurtedlctloc 
of  the  subject-matter  of  tbe  cause,  then  Ju- 
lisdlction  would  not  have  been  conferred  by 
this  failure  to  make  an  objection  by  plead- 
ing at  the  proper  time  (Richards  v.  Railway 
Co.,  124  111.  eid.  16  N.  E.  90BH.  yet  aa  a 
chancery  court  has  muineatlwiably  tbe  pow- 
er. In  a  proper  case,  where  It  baa  th«  prop- 
er parties  before  It  to  convnt  raalty  Into 
personalty  (Rngglea  Tyma,  KM  Wta.  MO. 
81  N.  W.  86t,  48  L.  B.  A.  SOD;  Qavln  T.  Onr- 
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tin.  371  111.  641.4&N.  B.B23,  40L.B.A. 
776).  a  fallme  to  make  objection  by  Bome 
preliminary  pleading  was  a  waiver  of  objec- 
tion that  tbe  court  waa  witliont  JorladlfHJon 
to  act  In  the  cause.  But  not  only  no  Jurla- 
dlctlonal  objection  waa  taken  in  tbe  court 
below;  notifi  la  made  here.  To  the  contrary, 
the  power  of  the  court  to  decree  the  eonver- 
slon  of  the  realty  Into  mtmey,  under  the  con- 
ditions averred  In  the  bill  and  eetabliahed 
by  the  evidence,  was  conceded  there,  and  is 
equally  conceded  In  this  court  The  only 
questiou  made  upon  this  appeal  and  by  as- 
signment of  error  is  that  as  the  record  shows 
that  the  life  tenant,  WiUlam  P.  Ridley,  was 
unmarried  and  without  children,  the  decrees 
pronounced  would  not  bind  such  children 
should  they  hereaftv  be  bom  to  bim  upon 
bis  posalble  future  marriage;  the  contention 
of  the  appellanta  being  that  they  are  with- 
out virtual  representation  In  the  case.  This 
Insistence  rests  In  part  upon  section  6066  of 
Shannon's  Code,  and  in  part  upon  tbe  rule 
of  Jurisprudence  so  generally  recognized, — 
that  no  one  Is  bound  by  a  judgment  or  decree 
save  parties  to  the  record,  regularly  served, 
and  their  privies.  What  may  be  the  proper 
coostniction  of  this  Code  section  we  think 
it  unnecessary  to  determine  in  this  cause. 
It  is  one  of  the  sections  of  chapter  8  of  title 
2  of  part  3  of  the  Code.  This  chfl4)ter  is  en- 
titled. "Of  the  Sale  of  Pn^rty  of  Persona 
under  Disability,"  and  the  body  of  the  chai>- 
ter  Is  In  keeping  with  the  title.  Section  S072 
(this  being  the  first  section  of  the  chapter) 
provides  that  "the  court  of  chancery  may, 
for  and  on  behalf  of  persons  laboring  under 
the  disability  of  coverture  and  infancy,  con- 
sent to  and  decree  a  sale  of  the  property 
*  *  *  of  such  persons  under  the  provi- 
sions of  this  cha{>ter,"  while  section  5073  pro- 
vides that  this  "ai^lication  may  be  made  by 
bill  or  petition  filed  by  the  busband  or  regu- 
lar guBJrdlaa,  to  which  the  person  under  dis- 
ability is  a  defendant  to  be  r^resented  by 
next  friend  or  guardian  ad  Ut^,"  etc.  Tbe 
present  blU  is  not  filed  within  these  statutory 
provisions.  It  is  not  filed  either  by  a  hus- 
band of  a  married  woman,  asking  a  sale  of 
her  property,  or  that  of  a  guardian  of  mi- 
nors, seeking  the  same  relief  as  to  them. 
It  la  that  of  a  trustee  and  life  tenant,  whc^ 
bringing  all  tbe  contingent  remainder-men  in 
esse  into  court  and  averring  the  necessi^ 
of  such  relief,  ask  tliat  real  estate  In  which 
these  parties  have  a  contingent  interest  be 
sold  by  order  of  court,  and  that  Ita  proceeds 
be  held  subject  to  the  trusts  imposed  upon 
the  realty.  Tbe  bill,  being  outside  these 
provisions,  must  rest  upon  the  inherent  pow- 
er of  a  chancery  court  to  grant  sudb  relief, 
and  by  Its  decree  for  conversion  bind  par^ 
ties  who  may  hereafter  come  into  existence. 
There  is  no  doubt  that  if  there  had  been  in 
being,  and  made  a  party  by  proper  process 
to  this  cause,  <ae  of  tbe  first  class  of  con- 
tingent remainder-men  provided  for  In  the 
trust  deed,  tbe  decree  would  have  bound  all 


other  monbers  of  the  class  who  subsequent- 
ly came  Into  being.  That  result  foUows 
from  the  doctrine  of  representation;  it  being 
assumed  tliat  the  living  representative  would 
look  after  tbe  interests  of  the  entire  claas, 
by  bringing  to  tbe  attention  of  the  court  the 
merits  of  the  controversy  so  far  as  they  af- 
fected the  class.  But  in  the  absence  of  a 
member  of  such  class,  can  the  decree  here- 
in pronounced  carry  the  whole  titie  to  the 
purchasers?  This  was  the  purpose  in  filing 
the  bill,  and  if  it  falla  in  tills  respect  the 
failure  is  absolute.  It  baa  been  held  by  a 
large  majority  of  the  courts,  both  T'lng'mti 
and  American,  that  in  certain  cases  the  life 
tenant  will  represent  contingent  remainder- 
men, where  no  one  of  the  latter  la  In  esm 
at  tbe  time  the  court  la  called  upon  to  Inter- 
vene with  regard  to  the  ejtfate  in  contro- 
versy. In  Finch  v.  Fhich,  2  Vea.  Sr.  402, 
In  passing  upon  the  rule  of  virtual  repre- 
s^tatlou  as  apiHled  to  the  sale  of  lands  lim- 
ited in  remainder,  under  a  bill  to  execute 
trusts,  Lord  Hard wl eke  said:  "It  is  admit- 
ted to  be  necessary  to  bring  in  the  first  per- 
son entiUed  to  the  remainder  and  inheritance 
of  the  estate,  if  such  is  In  being.  It  Is  true, 
if  there  is  no  such  person  in  whom  the  re- 
mainder of  the  inheritance  Is  vested  in  be- 
ing, then  It  is  Impoasible  to  say  the  creditors 
are  to  ronaln  unpaid,  and  tbe  trust  be  not 
executed,  until  a  son  Is  bom.  If  there  Is  no 
first  son  in  being,  tbe  court  most  take  the 
facts  as  they  stand.  It  woald  be  a  very 
good  decree,  and  no  son  born  afterwards 
could  dispute  it  unless  he  could  show  fraud, 
collusion,  or  misbehavior  in  the  performance 
of  tbe  trust"  In  Leonard  v.  Sussex,  2  Venu 
S27,  there  was  a  tenant  for  life,  with  re- 
mainder to  his  sons.  The  tenant  for  life, 
before  be  had  a  son  bom,  broogfat  a  Ull 
against  the  trustees  in  wtaom  the  titie  waa 
vested  for  an  account  which  was  decreed, 
and  It  was  h^  that  the  account  should 
stand  and  be  binding  upon  the  sons.  In 
Oaskell  v.  Gaskell.  6  Sim.  648,  there  was  a 
tenant  for  life,  with  remainder  to  bis  first 
and  other  scms  in  tali  of  an  undivided 
moiety  of  certain  estetes.  The  tenant  for 
Ufe,  before  a  son  waa  bom  to  him,  filed  hia 
bill  against  his  co-tenants  for  partition.  Ob- 
jection was  made  that  the  complainant  then 
had  no  issue  in  being.  But  tbe  vice  chan- 
cellor (Shadwell).  In  overruling  this  objee- 
tion,  said  the  court  had  frequently  decreed 
partition  under  such  circumstancea,  and  that 
a  decree  toe  partition  in  that  case  would  be 
binding  upon  the  tenant  In  tall  when  he 
came  Into  being.  In  Giflfard  v.  Hort,  1 
Schoales  &  L.  406,  Lord  Redesdale  announ- 
ced the  rule  thus:  "Ooorte  of  equity  have 
determined,  on  grounds  of  high  expediency, 
tiiat  it  is  sufficient  to  bring  before  tbe  court 
the  first  tenant  in  tall  In  being,  and.  if  there 
be  no  tenant  In  tail  In  being,  tbe  first  person 
entitled  to  the  Inheritance,  and.  If  no  such 
person,  then  tbe  tenant  tor  life.  •  *  • 
Wb«ie  all  tbe  partiet  are  brought  into  court. 
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■nd  the  court  acts  od  tbe  property  accordloe 
to  the  rights  that  appear,  without  tnaA.  its 
decision  mnst  of  necosl^  be  final  and  con- 
clusive. It  haa  been  repeatedly  determined 
that  If  there  be  a  tenant  tor  life,  renalnder 
to  blB  first  son  In  tall,  remainder  over,  and 
he  is  brought  before  the  court  before  be  has 
issue,  the  contingent  remolnder-mea  are 
bound.  This  is  now  considered  a  settled 
rule  of  courts  of  equity,  and  of  necessity." 
Perhaps  no  one  In  the  hlstwy  of  equity  jn- 
risprudence  can  more  properly  be  said  to 
be  a  maater  of  the  rules  and  practice  of  the 
English  chancery  courts.  Before  his  eleTa>- 
titm,  88  Jolm  Mltford  he  had  published  a 
work  on  Equity  Pleading  and  Practice, 
which  is  regarded  as  a  valuable  text-book 
by  the  innfesslon  to  this  day.  In  that  work 
he  embodied  tbe  rule  of  virtual  represoita- 
tion  which  he  subsequently  announced  in  the 
case  last  dted. 

Turning  to  tbe  cases  determined  by  Amer- 
ican couriB,  with  the  exception  of  tbe  su- 
preme court  of  North  Carolina,  we  find  tbem 
holding  tile  same  rule.  In  Cbeesnian  v. 
Hiome,  1  Edw,  Gh.  629,  the  vice  ehancelkw 
held  that  the  partition  proceedings  In  that 
case  would  bind  aft^bcnn  remalnd^men, 
under  tbe  authority  of  WlUa  v.  Slade,  6  Ves. 
4BS,  even  without  the  aid  of  statute.  In 
Kent  V.  Gbureb  of  St  Michael,  186  N.  T. 
10,  S2  N.  B.  704.  IS  R.  A.  881,  In  the  course 
ot  Its'oplnlon  the  court  said:  "Where  an  ee< 
tate  Is  vested  In  persons  living,  subject  only 
to  the  contingency  that  persons  may  be  bom 
who  will  have  an  interest  therein,  the  living 
owners  of  the  estate,  tor  all  purposes  of  any 
lltlgatlcm  in  refwence  thoeto,  and  affectbig 
the  Jurisdiction  of  the  courts  to  deal  with 
13ie  same,  represent  the  whole  .estate,  and 
stand  not  only  f<»r  themselves,  but  also  for 
tbe  persons  unborn.  This  is  a  rule  of  cca.- 
venience,  and  almost  necessity.  The  rights 
of  persons  unborn  are  sufficiently  cared  for. 
If,  when  the  estate  tiiall  be  sold  under  a 
regular  and  vaBd  judgment.  Its  proceeds 
take  Its  place,  and  an  secured  in  some  way 
fOT  such  persons."  The  case  of  Gavin  v. 
Onrtln,  171  m.  640,  40  N.  B.  828,  40  L.  B. 
A.  776,  is  directly  in  point  The  complainant 
In  that  case  under  the  will  of  her  father  was 
teaant  for  life,  with  remainder  in  fee  to  her 
children,  at  to  the  Issue  of  any  ot  tbese  chil- 
dren dying  during  the  existence  of  the  life 
estate;  and  In  tbe  event  of  her  death  with- 
out children,  or  the  Issue  of  such,  then  re- 
mainder over  to  the  testator's  sona  Before 
the  birth  of  any  child  the  life  tenant  filed 
a  blU  for  the  conversltm  ot  this  real  estate, 
stating  strong  equitable  grounds  thorefor, 
and  made  as  the  only  defendants  thereto 
her  brottiers,  who  were  contingent  maaln- 
der-men  of  the  second  class.  It  was  bdd 
that  tbe  bill  was  maintainable^  and  that  the 
decree  tor  sale,  of  necessity,  would  bind  her 
after-lNNrn  children.  In  addition  we  refer  to 
Buggies  V.  Tyson,  supra;  Sweet  t.  Parker, 
22  N.  J.  Bq.  464;  Baj'lor'ti  Lessee  v.  Dejar- 


nette.  18  Orat  lEQ;  Faulkner  v.  Davis.  18 
Orat  6S1:  UcArthnr  t.  Scott,  118  U.  8.  391. 
6  Sup.  Ct  652.  28  L.  Bd.  lOU. 

The  authors  of  wo^  on  equity  pleAdlnc 
and  practice^  so  far  as  we  have  examined, 
with  singular  finanlmlty  aAopt  the  same 
view.  Beference  Is  here  made  to  MItf.  Eq. 
PI.,  supra;  Oalv.  Parties,  40-63;  Tyler,  Par- 
ties. 24;  Story.  Bq.  PI.  |  14B.  In  the  sec- 
tion referred  to.  Judge  Story  saya:  "X>oobts 
were  formex'Iy  entertained  whether  in  salt 
in  equity  for  a  partition,  brought  only  |^ 
or  against  a  tenant  for  life  of  tlie  estate. 
where  the  remainder  Is  to  persons  not  In 
esse,  a  decree  could  be  made  which  would 
be  binding  upon  the  persons  In  remainder. 
That  doubt,  however,  la  now  removed,  and 
the  decree  Is  held  binding  upon  then^  upon 
the  ground  of  a  virtual  representatiim  of 
them  by  the  tenant  for  life  In  such  cases." 
It  is  true  that  this  statement  of  the  role 
by  the  qjithw  is  by  Its  terms  limited  to 
cases  In  partition,  but  as  we  have  already 
wen,  It  was  applied  In  Leonard  v.  Sussex, 
supra.  In  the  matter  of  an  account,  and  to 
the  enforcement  of  a  trust  In  favor  of  cred- 
itors by  a  decree  for  the  sale  of  lands  In 
Finch  T.  Finch,  supra.  No  sound  roason  has 
been,  or,  so  far  as  we  can  discover,  can  be, 
suggested  why  it  should  not  apply  In  any 
othw  proceeding  where  a  conrt  of  equity  la 
exercising  Its  jurisdictional  power  In  dispos- 
ing ot  real  estate,  the  tltie  to  which  Is  em- 
barrassed by  contingent  remainders  avraltlng 
unborn  rranainder^men.  If  In  the  one  class 
of  cases  necessity  requires  an  appllcatl<m  ot 
the  doctrine  ot  virtual  rq>reBUitatIon.  why 
should  it  not  be  as  t^eratlve  In  the  latter? 
We  have  held  that,  without  the  aid  of  the 
statute  already  referred  to,  a  court  of  equity. 
In  proper  cases,  has  tbe  Inherent  power  to 
convert,  for  the  benefit  of  mlnw^  realty  In- 
to personalty.  Hurt  v.  Long,  90  Tenn.  445, 
16  S.  W.  968;  Thompsim  v.  Uebane,  4  H^sk. 
370.  In  such  a  case  could  then  be  found 
any  solid  ground  for  distinguishing  It  so 
far  as  this  matter  of  r^iresraitatlon  Is  con- 
cerned, from  a  case  of  mere  partition?  We 
think  not  If  In  tbe  case  of  partition  and 
of  the  conver^cm  of  the  property  of  Inffents, 
falling  iritiiin  tbe  taiherent  jurlsdlctlra 
courts  of  equity,  then  why  not  In  ereej  case 
where  the  nAture  of  the  trusts  and  the  situ- 
ation of  the  property  make  It  mtnmtly  jn- 
dlclous,  if  not  absfdutely  essential.  In  the 
Interest  of  all  persons  In  esse,  as  wdl  as 
in  posse,  tiiat  a  conversion  should  teke  place? 
In  each  case  It  Is  essoitlal  that  the  Inters 
est  of  the  contlngmt  remalnd^men  In  tlw 
proceeds  of  the  converted  ^t^ierty  be  pre- 
served bj  the  decree  directing  the  conver- 
sion. Honarque  v.  H<marqnft,  80  N.  T.  320. 
This  being  done,  we  see  no  good  reason  why 
tile  rule  of  virtual  r^rosentation  Should  not 
apply.  Even  If  the  limitation  or  qualifica- 
tion suggested  In  Oalv.  ParUee,  p.  (that 
Is  "that  exc^t  undw  very  particular  dr- 
cumstances,  no  tenant  tor  llfft  should  be 
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capable  of  maintaining  the  anlt,  unless  he 
were  one  to  whoae  Issue  there  was  a  remain- 
der In  tall"),  Is  to  prevail  the  present  case 
would  fall  within  Its  spirit;  for  here  the 
contingent  remainder-men  whom  the  tenant 
for  life  represents  are  not  remainder-men  in 
tall,  yet  they  are  children  who  may  be  bom 
to  blm,  and  the  children  of  such  as  may 
die  during  his  life. 

We  have  examined  the  cases  from  North 
Carolina  referred  to  in  the  able  and  exbaus- 
tive  brief  of  the  counsel  tot  appellants,  and, 
while  they  are  entitled  to  great  considera- 
tion, we  think  they  are  oTerbome  by  the 
weight  of  authority.  There  is  nothing  In  onr 
«wn  cases  to  exclude  us  from  the  rule  we 
have  already  Indicated,  and  we  think  that 
its  adoption  Is  consistent  with  sound  policy, 
and,  when  applied  under  proper  restrictions, 
will  work  to  the  advant^  of  all  Interests 
InvolTed. 

Before  concluding,  it  la  proper  to  say  that, 
upon  the  authorities.  It  Is  Immaterial  wheth- 
er In  such  a  case  the  bill  Is  brought  by  or 
against  the  tenant  for  life.  Oaskell  t.  Oas- 
keU,  supra.  Hale  v.  Hale,  146  III.  2{>7.  33 
N.  E.  858,  20  U  B.  A.  247;  Leonard  t.  Sus- 
sex, enpra;  Story,  Eq.  PI.  8  145.  The  decree 
of  the  court  of  chancery  appeals  is  affirmed. 


BAKBR  T.  LOUISVILLQ  &  N.  TERMINAL 
CO.  et  al. 

(Supreme  Court  of  Tenneaaee.  Jan.  19,  1901.) 

RAILROADS— DBFECnVB  FRSHISBS— ICE  CARS 
— NEaLIOBNCS— UCENSBBS-ASSmCFnON  OP 
RISK— PLBADINO-rDEFBCnVB  COUNT. 

1.  The  fact  that  a  car  was  placed  on  an 
inclined  track,  which  caused  it  to  careen,  in- 
■tead  of  Iwing  placed  at  a  derrick,  for  the  pur- 
pose of  being  iced,  did  not  show  that  the  track 
was  ont  of  repair,  improperly  conBtructed,  or 
otherwise  defectire,  so  as  to  render  the  rail 
road  comiiany  liable  to  an  employg  of  the  ice 
companr,  who  was  Injored  by  slipping  while 
attempting  to  pull  Ice  onto  the  car. 

2.  rnie  presence  of  ice  and  snow  on  a  car 
at  the  time  It  was  beins  iced  by  a  serrant  of 
an  ice  company  was  a  danger  which  was  obrl- 
ons,  and  woich  the  servant  assumed,  and  hence 
he  was  not  entitled  to  recover  from  the  rail- 
road company  for  Ininries  sustained  by  slip- 
ping, caused  by  such  ice  and  snow. 

3.  Snow  and  ice  on  the  roof  o<  a  car  was 
not  such  a  defect  In  the  premises  of  a  railroad 
company  as  would  render  it  liable  tor  injuries 
sustained  by  a  servant  of  an  ice  company 
while  icing  the  car,  nnder  the  rule  that  the 
owner  of  premises  InTiting  others  thereon  Is 
bonnd.  to  keep  them  In  a  reasonably  safe  con- 
dition. 

4.  Unless  the  second  or  other  count  in  a  dec- 
laration expressly  refers  to  the  first,  no  defect 
therein  will  be  aided  by  the  preceding  count. 

5.  A  declaration  nlleging  that  it  was  the 
duty  of  defendant  railroad  company  to  have  all 
of  Its  cars  needing  ice  placed  at  a  certain  der- 
rick, withont  alleging  the  facts  from  which 
such  duty  arose,  states  a  mere  conclusion  of 
law,  and  is  therefore  insufficient. 

Appeal  from  circuit  court,  DaTidson  coun- 
ty; J.  W.  Bonner,  Judge. 

Action  by  H.  B.  Baker  against  the  Louis- 
rllle  A  NaahTlUe  Terminal  Company  and 


others.  Frcan  a  judgment  for  defendants, 
Idalntlft  aniealB.  AlBnned. 

Washington,  Allen  &  Kaina,  tor  ajf^Olant. 
Smith  &  MaddlD,  for  appellee  LouIsTlUe  &  N. 
Terminal  Co.  East  &  Fogg,  Claude  Wallor, 
and  J.  D.  De  Bow,  for  appellee  North  Garo* 
Una  &  St.  L.  By.  Co. 

McALISTEB.  J.  Plaintiff  brought  this  suit 
to  recover  damages  for  personal  injuries. 
Demurrers  were  filed  by  each  of  the  defend- 
ants, and  were  sustained  by  the  court,  and 
leave  granted  to  amend  declaration.  A  vol- 
untary^ nonsuit  was  taken  as  to  Louisville  & 
Nashville  Ballroad  Company.  Two  amended 
counts  were  then  filed.  Demurrers  to  these 
amended  counts  were  also  sustained,  and 
plaintiff's  suit  was  dismissed.  Flaiatifl  ap- 
pealed, and  assigns  as  enw  the  action  of  the 
court  on  the  demurrers. 

The  last  amended  declaratiMi  embraces  all 
the  features  contained  In  the  original  and 
first  am^ded  declarations,  with  addltloual 
allegations.  It  is  therefore  only  necessary 
to  consider  that  count,  and  the  demurrers  In- 
terposed thereto,  to  reach  the  real  merits  of 
the  controveray  and  a  correct  judgment  there- 
on. T^e  amended  declaration  was,  viz.: 
''Defendants  were  common  carriers,  and  ship- 
ped large  amounts  of  fresh  meats,  requiring 
Ice  in  their  cars,  which  was  placed  therein 
by  opening  the  top  of  the  cars  and  letting 
down  blocks  of  about  100  pounds.  The  de- 
fendants had  a  contract  with  the  ice  com- 
pany to  do  the  work,  and  plaintiff  had  for  a 
long  time  been  emi^oyed  by  the  Ice  company, 
and  did  this  work  for  it,  in  the  yards  of  the 
railroad  company.  That  in  doing  the  work 
It  was  necessary  for  plaintiff  to  go  on  de- 
fendants' premises,  and  upon  their  tracks  and 
cars,  and  it  had  been  his  custom  to  go  on 
their  premises  and  Ice  the  cars  at  a  derrick 
provided  for  that  purpose,  and  with  tne  der- 
rick the  work  could  be  done  In  safety.  At 
the  time  of  the  injuries  defendants  expressly 
invited  plaintiff  on  their  premises  to  ice  a 
car  on  the  26th  February,  1900,  and  de- 
fendants negligently  failed  and  refused  to 
place  the  car  which  they  had  Invited  plaintiff 
to  ice  at  the  derrick,  but  placed  it  on  a  curved 
track  on  an  Incline,  which  caused  the  car  to 
careen.  It  was  night,  and  the  car  had  Just 
gotten  into  the  yards  from  the  North.  Plain- 
tiff asked  the  defendants  to  place  the  car  at 
the  derrick,  but  defendants  refused,  and  in- 
vited plaintiff  to  ice  It  at  said  remote  point, 
saying  It  should  be  iced  there,  and  nowhere 
else.  In  Icing  it  away  from  the  derrick,  the 
Ice  had  to  be  drawn  up  by  hand,  by  rope  and 
hooks,  and  plaintiff  had  to  go  on  top  of  t3ie 
car,  and  the  work  was  accompanied  by  dan- 
gers which  the  use  of  the  derrick  would  have 
obviated.  It  was  accompanied  by  hidden 
dang^s,  which  were  known  to  defendants 
and  not  known  by  plaintiff.  By  reason  of 
the  darkness,  plaintiff  did  not  know  the  car 
was  tm  a  curve  or  Incline,  and  did  not  knowt 
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or  hare  any  flnaui  «C  knowluf ,  that  the  csr 
broni^t  with  It  npm  tba  xmf  Cnnn  distant 
points  Ice  and  snow,  which  made  It  extra- 
luusardoaB  to  Ice  It  lo^  hand.  The  Invitation 
or  def^idanta  to  Ice  tills  car  away  from  the 
derrick  led  the  plalntUC  to  beUere,  and  be 
did  beHere,  die  wwk  conld  be  done  w!tii 
safety,  and  that  the  place  was  safe;  the  de> 
f  endants  and  tb^  servants  knowing  that  by 
reason  at  the  darkness  platatlfl  could  not,  by 
the  exercise  of  ordinary  care,  observe  tbe 
dangers  of  Uie  sltaatlon,  and  tiie  dangers  of 
icbig  said  ear  by  band  at  that  time  and 
Irtace.  niat  on  said  date  and  i^ace  the  de- 
foidants  negligently  fallsd  to  warn  blm  of 
the  fact  that  the  car  was  en  an  tncUne,  and 
was  covwed  with  Ice  and  snow,  and,  these 
fkcta  not  being  open  to  observatlwi.  and 
while  itelntltf  was  vpon  llie  oar.  and  In  the 
enfdse  of  mdlnary  care,  and  nuoa  at 
ttie  Ice  and  snow  oa  tap  of  Oie  car,  and  1^ 
xeascoi  <tf  the  car  being  careened  on  the 
carve,  he  slipped,  and  fril  upon  and  from 
Oie  roof  of  tiie  car  to  tlie  groond,"  etc. 
This  declaration  does  not  set  ont  any  duty  or 
ctntraet  on  part  of  defendants  to  pot  the 
car  to  be  Iced  at  any  particular  place  or  at 
any  derrfA. 

.The  demnrrer  of  both  defoidants  In  sub- 
stance Is  as  follows:  (1)  Hie  dedaratlon 
sbows  that  plaintiff  was  In  the  empit^  of  the 
Ice  company,  and  was  nndwtaklng  to  fin  a 
car  wia  Ice  by  virtue  of  his  contract  of  «n- 
ploymoit  with  the  ice  company,  vbea  he 
was  Injured.  The  dedaratlon  fafla  to  show 
that  defradants  or  their  offlcns  or  agents 
bad  any  authority  to  direct  plaintiff  to  go 
into  any  dangerous  position;  or  that  flie 
plalntfff  was  under  any  contract  at  employ- 
ment with  defendants  by  wblcb  Uiere  was 
any  doty  Imposed  on  him  to  obey  sndi  or- 
ders. If  any  had  been  given  blm  by  It  or  Its 
agents.  The  declaration  simply  alleges  that 
this  defendant  requested  i^alntlff  to  Ice  a 
certain  car  when  It  arrived  In  Xashville.  and 
when  It  arrived  plaintiff  regoested  defend- 
ant's servants  to  place  tbe  car  at  a  derrl^ 
■Wblch  defendant  refused  to  do^  but  placed  It 
at  a  less  convenient  pctot;  and  that  while  he 
was  undertaking  to  flU  the  cars  with  Ice  at 
the  Inconvenient  place  he  was  Injured.  The 
Oeelaratfon  tails  to  Show  the  vlolatlfHi  of  any 
legal  duty  which  defendants  owed  plalnUff, 
and  a  violation  of  wUcfa  caused  the  Injury 
to  hhn.  (2)  The  dedaratlon  shows  that  plaln- 
tlfl  was  not  an  onployA  of  these  defendants, 
but  was  an  employfi  ct  tbe  Ice  eom^my,  and 
fliat  In  attempting  to  flU  a  certain  cue  with 
lee  he  was  acttng  aa  an  employA  ta  that  com- 
pany. Tbe  only  allegation  of  negligence  la 
fliat  tbe  defendants  failed  to  put  tiie  ears  at 
a  convenient  place  tor  Idng  them.  There 
was  no  duly  Imposed  upon  these  defendants 
by  tbe  common  or  statutory  law  to  place  the 
can  at  imy  partlodar  place.  Any  duty  whldi 
was  Imposed  upon  them  In  tlris  respect  arose 
e«t  or  ttaefr  legal  contract  with  the  Ice  corn- 
pay;  aad  waOi  dnty.  If  It  existed,  was  ftw 


the  beneflt  of  that  comioay,  for  a  brevdi  of 
which  that  company  would  have  had  Itt 
action  for  damages  for  breach  of  cantrwl. 
(S)  The  dedaratton  shows  that  plaintiff  ml- 
nntarlly  untertook  to  Ice  the  car  fat  tbe  poai- 
tlon  In  which  It  had  been  i^aeed  without  any 
orders  from  tbe  defendant  or  its  agents  or 
officers  having  ooatrol  or  autborlty  over  him. 
and  It  thoefme  seems  that  In  anctertafclng  to 
do  th\a  work  he  aaaumed  all  the  risks  and 
dangers  Incident  to  tta  pafonnaaoa.  (4)  Tlte 
declaration  sbowb  that  the  only  danger  fnd- 
dent  to  the  performance  of  tUa  work  wna 
that  the  snow  and  lee  wsra  upoD  the  car, 
which  waa  careened  and  atosper  i^aa  <ne 
aide  than  upon  the  other,  on  acoennt  of  wtaicb 
the  plalntlfl  slipped  and  ftalL  Tbe  dedan- 
tion  talis  to  show  tfaat  there  were  any  hid- 
den or  unseen  dnngera,  or  what  thciy  -wm. 
tt  any,  or  that  they  caused  or  contributed  to 
the  Injury;  and  does  show  that  tiie  dangen 
were  aa  obrtoos  to  the  plaintiff  as  to  any 
one  else^  and  that  tt  required  no  eaqwct 
knowledge  to  detect  tiwm.  Itae  plaintiff.  In 
law.  assumed  all  ot  the  riaks  obvious  to  Urn 
when  he  tmdertook  to  pot  ice  In  this  car  wbUe 
tt  was  covered  with  snow  and  sleet,  and  ca- 
reened so  as  to  make  one  aide  of  the  mof 
higher  than  the  other. 

A  condensed  statemoit  of  the  esse  made  in 
the  declaration  la  that  tiie  Nadiville  lee  Com- 
pany was  under  a  omtract  with  tile  dtfoid- 
ants  to  lee  their  refMgarater  oaia.  The 
plaintiff.  Baker,  who  sustained  the  Injuries, 
ms  an  employd  of  the  lee  company,  and  not 
ot  the  defendants.  It  had  been  customuy 
to  Ice  the  cars  at  a  denldc  by  means  of  wUdi 
tbe  loe  could  be  elevated  to  the  top  ttf  tiie  ear. 
and  deposited  therein.  Tbe  car  in  question 
waa  not  placed  at  the  dwrlck.  but  ma  left 
on  an  inclined  and  carved  track.  Tbe  com- 
pany's servants  dedlned  to  station  the  ear  at 
the  derrldk.  The  plaintiff  undertook  to  lee 
the  car  by  stationing  bbnsdf  on  top  (tf  tbe  or 
and  puUtaig  the  Ice  iq)  by  hand  wltb  tbe  aid 
of  ropes  and  hooks.  It  smtears  that  the  roof 
of  tbe  car  was  covered  with  ice  and  snow, 
and,  aa  the  pbUntlfl  attempted  to  pnU  the 
Ice  tp.  he  slipped  and  feU  frmn  the  csr,  sus- 
taining very  serious  personal  Injurlefl,  The 
tiieory  ot  pUtlntUTs  coimsd  Is  that  plaintiff 
was  upon  the  defendants'  premises  for  tbe 
purpose  of  transacting  buriness  ivon  an  tan- 
gled Invltotion,  and  that  the  Injury  was  oe- 
eaakmed  by  reaaoa  of  dtf  acta  on  detendsnto* 
premises.  Hie  mle  Invoked  by  conusd  Is 
tiius  stated  1^  Mr.  Wood  In  bla  work  on  Mas- 
tw  and  Servant  (Bectton  387)*  via.:  "Al- 
though a  coMtractee  Is  not,  In  general,  BaUs 
to  the  employes  of  the  contractor  for  Inju- 
ries resulting  to  them  whUa  engaged  In  his 
wwfc  under  the  contract  of  sn^  eontiaelura, 
yet  If  the  work  hi  done  on  Us  pranlsen 
he  Is  bound  by  the  ssme  legal  oUIgation  that 
octets  as  between  talm  and  his  Imme^te 
servants  to  keep  tbem  In  a  anltaUe  and  snfb 
eondftien,  and  Is  Ilalde  to  any  of  tte  serr- 
anto  of  sodi  cunlnctor  for  tsjutlea  rari(< 
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ing'to  tbem  'from  4tetetU  ttierebi  not  «nder  • 
ctmtract  •bllfatlon.  bnt  ulsfcg  from  tbe  duty 
be  owes  to  escta  ^  tbe  emp^j6e  artslng  eat 
of  his  obUgatfon  to  prorfde  nicli  ap^laneet, 
and  tbte  duty  extends  to  keying  the  prrai- 
taes  upon  wbleh  the  aemuits  «(  tihe  cootraet- 
or  flxe  at  work  In  a  reasonaUy  safe  eondl- 
tSon  -wbettwT  'the  cwitract  provides  therefor 
or  not**  Meehem,  Ag.  S  ICG;  Id.  p.  note. 
Cooiuel  (or  platettff  eepeelally  rely  upon  the 
case  of  Oo^htry  r.  Woolen  Co.,  56  N.  Y.  124^ 
15  Am.  Bepk  38T.  In  that  ease  it  appeared 
liiat  ptalBtMTe  Intestate  was  In  the  employ 
of  some  carpenters  who  cootracted  with  de- 
fendants to  put  a  ewnlce  on  th^c  mill,  and 
V»  def»dantB  were  to  provide  all  eci^olda 
reqnfred  tor  the  pntpoae.  The  deceased, 
while  engaged  in  tlie  wmIe.  was  killed  by  the 
taU  at  a  scaffoM  bnttt  the  defimOaDts  toe 
tb»  use  of  the  workmra.  In  an  action  to  re* 
coTer  damages  the  plaintiff  was  nonsotted  in 
the  lower  court  upon  the  ground  tiut  tbe  de- 
fendants owed  no  duty  to  the  deceased,  bnt 
this  was  rerersed  by  the  court  of  appeals 
upon  the  grotmd  that,  the  scaffold  beteg 
erected  by  flte  defendants  aptm  flwlr  own 
premises  for  the  express  purpose  of  accom- 
modating tiie  workmen,  a  duty  was  therehy 
Imposed  upon  the  defendants  to  use  jfiapec 
dU^ence  In  constmctiug  and  maintaining  the 
atructmre,  and  ttiat  tbls  duty  existed  taide* 
PCTdentty  of  the  cratract;  and  this  is  the 
role  applicable  to  every  person  who  can  be 
said  to  have  come  vjfc/a  the  master's  prem- 
ises by  bis  biTltation,  and  not  In  the  charac- 
tBT  oC  a  mere  licensee,  whether  such  perscm 
be  a  rtranger  or  not  to  the  owner.  Mr. 
Wood,  In  commenting  on  this  case,  says  that 
the  rule  must  be  understood  as  api^ylng 
only  In  cases  irtiere  the  contractee  owes  a 
duty  to  the  contractoi'B  servants,  and  Is  lim- 
ited to  cases  of  defects  In  his  premises.  Ap- 
plying the  rule  thus  laid  down  to  the  facts 
of  this  case.  It  must  be  conceded  that  the 
Erialntlff  was  iq>on  the  defendants'  premises 
by  an  Implied  InvltatltHi.  and  not  tn  the  char- 
acter of  A  mere  licensea  Bqt  there  was  no 
breach  of  any  duty  which  def«idants  owed 
the  plaintiff  as  tbe  servant  of  the  Ice  com- 
pany, an  Independent  contractor.  The  com- 
pany  had  not  agreed  to  fnmlsh  any  particu- 
lar appliances  oe  machinery  tat  the  accommo- 
dation of  the  workmen  of  the  contractor  In 
hoisting  file  ice  Into  tbe  top  of  the  car,  nor 
was  the  Injury  caused  by  any  neglect  in  con- 
structing and  jnaintalning  ihe  appliances,  like 
the  Insnffldent  scaffolding  In  Cougbtry  v. 
Woolen  Co.  If,  for  Instance,  it  had  appear- 
ed in  this  case  that  defendants  had  agreed 
to  furnish  a  derrick  for  the  use  ot  the  con- 
tractor's serranta  In  loa^g  the  Ice  into  tbe 
car,  and  .the  InJwT  to  plaintiff  had  been 
caused  by  tiie  falling  of  the  derrick,  ow^ 
Ing  to  Its  insufflclent  conHtructlon,  plaintiff's 
right  of  acticm  would  be  sustained  by  the 
OBM  cited  of  Cougbtry  v.  Woolm  Co.  But 
it  does  not  appear  from  the  face  of  the  dec- 
laration that  d^ndants  bad  agreed  to  do 


anj-thlng  fer  the  benefit  ef  tbe  «OQtmctor*# 
servants.  Hence  Uie  sole  inquiry  Is  whefhiK 
the  premises  of  deteadavts,  where  tbe  vAnia- 
tUt  was  bnj^iladly  invited  ts  work,  were  la 
a  reasoqably  safe  eonditiea.  In  order  to  war^ 
rant  a  lecoveir  under  this  fule,  it  must  be 
alleged  that  the  Injury  wae  eaused  by  defects 
in  tbe  prejnisea,  and  tbe  facts  ccostitatiog 
the  pertkralar  defect  complained  of  must  be 
set  out.  It  la  alleged  that  tbe  re&tgeraitar 
ear  reqelred  to  be  loed  In  this  case  was  stop- 
ped on  a  curved  or  indlned  tnack.  bat  It  la 
not  alleged  that  this  track  was  out  of  re- 
pair, or  improperly  constructed,  or  other- 
wise defective,  except  that  it  was  curved 
and  mclined.  Tbe  angle  of  Inclination  la  not 
even  stated  so  that  the  court  can  see  that 
the  track  was  dangerous.  Flabitlff  eovld 
not  be  heard  to  comj^aln  of  the  original  con- 
fltractlon  of  the  track,  dace  the  company 
wooM  have  the  right  to  build  it  In  a  man- 
ner best  suited  to  Its  busbieaa.  The  other 
lUlegation  is  that  plaintiff  did  i}ot  Jqxow  of 
the  snow  and  ice  being  tm  said  oar,  which 
d^endaats  bad  negllgmtiy  allowed  to  be 
there,  and  failed  to  warn  plaintiff  ^^Ipst 
the  danger.  This  wax  a  danger  that  was 
open  and  obvious  to  plalntHt  the  momott  be 
climbed  upon  the  car,  and,  having  aasamed 
the  risk  of  idng  the  car  under  such  condi- 
tions, he  cannot  be  beard  now  to  ccnaiMo. 
In  addition  to  this,  we  are  of  o^nion  tljat 
snow  and  ice  on  tbe  roof  of  a  car  la  not 
such  a  defect  In  the  iwemlses  aa  the  law  con- 
tenvlates  In  fixing  the  rale  of  UabiUt^  to  one 
there  by  Implied  invitation. 

Another  ground  of  recovery  aHe^  Ja  tiwt 
it  was  tile  ^ty  of  defeadauto  to  have  all 
ears  needing  lee  placed  «t  the  derrltA  to  be 
Iced,  and  that  defendants  were  guilty  of  a 
breach  of  this  duty.  This  allegation  Is  mad^ 
In  tbe  first  amended  declaration  filed.  The 
last  amended  declaration  does  not  CQn1;aln 
tbls  allegation.  In  State  v.  Lea,  1  Cold-  ITS, 
the  x:ule  w:a8  atated  to  be  that,  unless  the 
second  or  other  count  expressly  refers  to  the 
first,  no  defect  therein  will  be  aided  by  the 
preceding  count,  for,  though  both  counts  are 
in  the  same  dedaratlon,  yet  they  are  as  dis- 
tinct as  If  they  were  in  s^Muate  dedarations, 
and  consequently  they  must  Independently 
contitin  all  necessary  allegations,  or  tiie  lat- 
ter count  must  expressly  reter  to  the  formw. 
1  Chit  PL  p.  8S8;  0  Bac  Abr.  18B.  In  Rail- 
road Co.  V.  House.  IM  Tenn.  110,  SB  B.  W. 
886,  tt  was  said:  **The  nde  Is  tbe  original 
complaint  (or  declaration)  'fs  superseded,  and 
its  effect  as  a  pleading  destroyed,  by  flUng 
an  .amended  declaration  complete  in  Its^, 
and  which  does  not  reter  to  or  adopt  the  orfg^ 
inal  as  a  part  of  it"  Tbe  last  am«ided 
declaration  was  complete  In  Itself,  and  makes 
no  Teference  to  the  allegation  in  the  first 
amended  declaration  that  It  was  the  -duty 
of  the  defendante  to  place  the  car  at  the 
derrick  to  be  iced.  But;  Independntly  at 
this,  tbe  allegation  was  InsofBdent,  for  tbm 
reason  that  It  merely  stated  a  cmi^ualon  of 
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law.  It  ffid  not  how  It  became  the 

dat7  of  defendants  to  place  the  cars  at  the 
derrick.  No  such  contract  with  plaiotlfP  Is 
alleged,  nor  is  It  stated  that  Bxuh  a  omtract 
iraa  made  with  the  Ice  company,  ^  whom 
^aintlff  was  emi^oyed.  At  most,  it  ilmplj 
an^ears  that  it  had  been  customary  to  place 
the  cars  at  the  derrick,  but  no  dntT  or  obllga- 
tt(m,  contractoal  or  oth«*wlae,  1b  shown;  so 
that  this  allegation  Is  not  materlaL  More- 
OTer,  it  Is  not  shown  t2iat  the  failure  of  de- 
fendants to  place  the  car  at  the  derrick  was 
the  proximate  cause  of  the  acddent  Af- 
flzmed. 


ARNOLD  T.  ST.  PAUL  FIRB  ft  BIARINB 
INS.  CO. 

(Snpitrane  Oonrt  of  Tennessee.    Feb.  2,  1901.) 

INSURANGB-RBCOTBRT  PRBOLUDBD— LACHM 
OP  INSURED— RATIFICATION. 

1.  Plaintiff  requested  a  friend  to  effect  In8ai> 
ance  on  some  household  goods,  which  was  done; 
a  poller  beiDff  obtained  from  defendant  on  Oc- 
tober 11th.  Plaintiff,  wlthoat  knowledge  that 
the  property  had  been  immred,  and  withottt 
consmting  his  friend,  had  the  property  insured 
in  another  company  on  NoTember  let,  and  the 
property  was  destroyed  on  Norember  27th, 
when  plaintiff  learned  for  the  first  time  that 
the  defendant  had  insured  the  property.  Held, 
In  an  action  on  the  policy,  that  plaintiff  was 
precladed  from  a  recovery  by  his  failure  to  afl* 
certain  whethw  any  insurance  had  been  effect- 
ed by  his  agent,  under  the  proTieions  that  the 
p(di<7  shonld  be  void  It  me  insured  should 
thereafter  make  any  other  contract  of  insur- 
ance on  the  property  covered  in  whole  or  in 
part  by  the  policy. 

2.  Where  plaintiff  requested  a  friend  to  se- 
cure insurance  on  certain  property,  which  was 
done  without  plalntEfTs  knowledge,  the  act  of 
the  agent  in  securing  the  policy  was  ratified  by 
plaintiff's  bringing  a  suit  thereon,  and  bence 
plaintiff  was  bound  by  all  the  provisions  of  the 
policy. 

Appeal  from  chancery  oonrt,  Davidson 
ooun^;  H.  H.  Cook,  Chancellor. 

Action  by  WllUam  Arnold  against  the  St 
Paul  Fire  &  Marine  Insurance  Company. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeala  Affirmed. 

W.  D.  Covington^  for  aro^llant.  OL  G. 
Slanghter,  for  appellee, 

McAIilSTEB,  J.  This  la  a  suit  opon  a 
policy  of  fire  insurance.  The  chancellor  and 
the  conrt  of  chancery  appeals  concnrred  In 
adjudging  the  policy  noncoIlectlUe  upon  the 
ground  of  double  Insurance.  The  complain- 
ant has  again  appealed. 

The  policy  contained  this  clause,  to  wit: 
"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  Indorsed  b^'eon,  sball  be 
void  If  the  Insured  now  has,  or  shall  here- 
after make  or  procure,  any  other  contract  of 
Insurance,  whether  valid  or  not,  on  property 
covered  in  whole  or  In  part  by  this  policy." 
The  case  was  decided  on  demurrer.  The  bill 
alleged  that  complainant  was  the  owner  of 
certain  household  goods  and  furniture,  that 
he  vpoke  to  a  friend  about  having  ttiem  In- 


snred.  and  that  on  the  llfli  of  Octolm  tlUa 
frloid  took  out  a  policy  for  talm  In  defend- 
ant company.  Oomptalnant,  however,  allies 
that  his  friend  had  failed  to  Inform  blm 
that  he  had  {ffocured  this  Insurance,  and 
that,  In  ignwance  of  this  fact,  complainant 
on  November  1*  1889,-19  days  Ihereaf^,— 
alBO  procured  a  policy  on  the  same  goods  In 
the  WllUamsbnrg  Fire  Insurance  Company. 
It  la  further  shown  that  on  the  night  ot  No- 
vember 27, 1890,  this  propwty  was  destroyed 
by  lire;  that  on  the  morning  after  tlie  fire 
agents  representing  both  companies  called  to 
adjust  the  loss,  and  then  It  was,  for  the  first 
time,  that  complainant  learned  that  his  frieud 
had  taken  out  a  policy  for  him.  Gtmiplain- 
ant  undertook  to  explain  to  the  agents  bow 
this  double  insurance  happened,  but  both  dis- 
claimed any  IlaUU^  and  repudiated  the  poli- 
cies. Complainant  aUegea  In  his  bill  that 
the  double  Inaarance  was  unintentional  and 
an  innocent  mistake;  that  complainant  did 
not  see  bis  friend  from  the  time  he  agreed  to 
procure  a  policy  for  him  until  after  the  ftre, 
nor  did  he  know  the  first  policy  had  been  Is- 
sued; that;  not  bearing  from  his  firloid,  and 
in  Ignorance  of  the  issuance  of  the  first  pol- 
icy, and  believing  that  his  property  had  not 
been  Insured,  complainant  took  out  a  policy 
on  November  1,  1899.  The  present  suit  la 
upon  the  policy  taken  out  by  the  agent 

It  will  be  observed  from  tike  allegations  of 
the  bill,  which,  of  conrse,  are  admitted  to  be 
true  on  demurrer,  that  complainant  neglected 
from  October  11,  1899,  to  November  27.  1899. 
to  take  any  steps  to  ascertain  from  the  agent 
whether  he  had  procured  a  policy  for  blm  as 
he  had  directed,  but  that  In  the  meantime 
he  undertook  to  insure  the  property  himself. 
The  position  assumed  by  complainant  Is  tliat, 
inasmuch  as  he  did  not  have  actual  knowl- 
edge of  the  existence  of  the  prior  policy  when 
he  took  out  the  second,  be  therefore  did  so 
innocently,  and  did  not  thereby  forfeit  the 
first  policy.  But  we  think  the  complainant 
failed  to^  exercise  any  diligence  In  ascertain- 
ing whether  his  agent  had  procured  tiie  pol- 
icy. He  had  directed  his  agent  to  insure  the 
prc^^erty,  and.  without  hearli^  from  him  or 
taking  any  steps  to  learn,  he  undertook  to 
Insure  the  property  himself.  It  Is  shovra. 
from  the  bill  that  complainant  neglected  from 
October  11th  to  November  27th,  when  the 
fire  occurred,  to  see  his  agent  or  communi- 
cate with  blm.  It  Is  not  charged  that  the 
additional  Insurance  was  ^ected  wltli  the 
knowledge  or  consent  of  the  defendant  com- 
pany! The  law  is  well  settled  that  addition- 
al Insurance  In  violation  ot  the  terms  of  th* 
contract  will  avoid  the  policy.  Somerfleld  t. 
Insurance  Co.,  8  Lea,  647;  Su^  v.  Insurane* 
Co.,  98  N.  C.  143.  8  S.  E.  7^;  Insurance  Co. 
V.  Copeland,  86  Ala.  661,  6  South.  143;  13  Am. 
&  Eng.  Enc  Law  (2d  Ed.)  300;  3  Joyce.  Ins. 
K  2457,  2458;  Couch  v.  Insurance  Co.,  38 
Conn.  186;  Sanders  v.  Cooper,  IIB  N.  T.  270. 
22  N.  E.  212,  12  Am.  St  Bep.  101;  May. 
Ins.  S  S0£;  Oatr.  Ina.  S  244.  Complainant  has 
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ratified  tiie  act  of  hit  acent  by  bFlnslng  rait 
on  tbe  policy  procured  by  him,  and  la,  of 
course,  bound  by  all  the  terms  of  tbe  policy, 
as  though  b«  bad  talren  it  oat  bbnaelt. 
Joyce,  IDK  1 4067.  AflELrmed. 


NEEILT  T.  NEBLT  et  al. 
(Coart  of  Chancery  Appeals  of  Tennessee. 

Jan.  24,  1901.) 
BQUITT—AFFBAL— CROSS  BIZJj— DEMURRER. 

Under  Shannon's  Code,  i  4880.  proTlding 
that  the  chancellor  may  allow  an  appeal  from 
hU  decree  la  eqolty  cases  determining  the 
prindplee  InTolred,  or  settling  a  partr's  right, 
or  on  overmling  a  demurrer,  in  his  discretion, 
no  appeal  lies  from  a  decree  sustaining  a  de- 
murrer to  a  cross  bill,  since  the  rights  of  the 
parties  mider  the  original  Ull  are  left  unad- 
jndicated.  snd  hence  it  Is  not  a  final  decree. 

A^eal  from  chancery  court,  Maury  coun- 
ty; Andrew  J.  Abematby,  Chancellor. 

Suit  by  S.  B.  Neely.  by  next  frleod,  agiOnst 
W.  M.  Neely  and  others.  Frran  a  decree 
sustaining  a  demnrrer  to  tbe  cross  Ull,  re- 
qiondents  appeal.  Dismissed. 

H.  P.  Figures  and  I*  P.  Padgett,  for  ap- 
pellants. W.  C.  Salmon,  W.  B.  Turner,  and 
O.  T.  Hughes,  for  a^tellee. 

MURRY,  J.  This  suit  was  brought  by 
bill  filed  August  16,  1889,  In  the  chancery 
court  of  Maury  county,  to  foreelose  a  mort- 
gage on  a  certain  tract  of  land  in  Maury 
counly,  Tenn.,  which  Is  described  in  the  bill 
and  Exhibit  A  thereto;  being  a  mortgage 
executed,  properly  acfenowledged,  with  prop- 
er privy  examination  of  the  wife,  by  W.  M. 
Neely  and  wife,  8.  A.  Neely,  to  S.  E.  Neely, 
on  tbe  Ijst  day  of  November,  1893,  to  the 
sole  and  separate  use  of  S.  E,  Neely,  to  se- 
cure a  loan  of  $900,  with  further  loans  not 
to  exceed  in  all  $2,000,  which  loans  were 
made  and  to  be  made  out  of  the  sole  end  sep- 
arate estate  of  said  S.  H.  Neely,  for  the  pay- 
ment of  balance  of  said  note  for  $900  and 
Interest  after  crediting  same  with  $300  paid 
thereon  on  October  22,  1898,  and  $870  paid 
thereon  February  2T,  1889,  and  also  to  pay 
balance  of  a  note  for  $100  dated  November 
8,  t8&4,  and  Interest,  after  crediting  said 
note  with  $130  paid  thereon  February  27, 
1899,  and  also  to  pay  balance  of  a  note  and 
Interest  for  $936.T!6,  after  crediting  said  note 
with  $900  paid  thereon  October  22,  1898,  and 
also  to  pay  attorney's  fees,  tbe  costs  and  ex- 
penses of  said  mortgage,  and  costs  of  this 
suit,  as  provided  for  In  said  mortgage.  Tbe 
bill  avers  that  since  the  execution  and  regis- 
tration of  said  mortgage,  on  the  7th  day  of 
November,  1893.  the  defendants  W.  M.  Nee- 
ly and  wife,  S.  A.  Neely,  have  sold  and  con- 
veyed said  land  to  defendants  Conrtwrlght 
and  wife,  Christine,  who  In  turn  have  sold 
and  conveyed  said  lands  to  W.  J.  Neely,  the 
busband  of  complainant  and  that  said  lands 
are  now  In  the  possession  of  W.  J.  Neely; 
that  eacfa  of  said  conveyances  warrants  tiie 


title  in  general  terms,  and  also  ^edally 
against  the  mortgage  of  ctHuplainant;  that 
said  mortgage  provided  for  payment  of  rea- 
sonable attorney's  fees;  and  that  said  mort- 
gage Is  made  to  the  sole  and  separate  use 
of  complainant  The  bill  praja  for  decree 
for  balance  of  said  notes  and  Interest  and 
reasonable  attorney's  fees  and  costs  of  suit; 
that  saJd  mortgage  be  foreclosed,  and  said 
lands  be  sold  to  pay  said  amounts;  that  it 
be  sold  for  cost  free  from  and  in  bar  of  the 
equity  of  redemption,  that  right  being  ex- 
pressly waived  by  said  mortgage;  and  for 
general  relief.  Tbe  defeodants  Court w right 
and  wife  and  W.  J.  Neely  Interpose  no  de- 
fense wbatevtf  to  complainant's  bill.  Wil- 
liam Neely  and  wife,  S.  A.  Neely,  filed  their 
answer  as  a  cross  bill  on  the  23d  of  Febru- 
ary, 1900,  in  which  It  Is  stated  and  av^red 
that  they  executed  the  mortgage,  and  th^ 
refer  to  it  for  its  contents,  provisions,  etc. 
They  admit  the  execution  of  some  notes  to 
complainant  but  do  not  remember  dates, 
etc,  and  cannot  say  whether  notes  are  cor- 
rectiy  copied  into  blU  or  not;  that  they  are 
entitied  to  other  and  further  credits  bat 
specify  none;  that  they  have  fully  paid  said 
notes,  and  do  not  owe  complainant  anything 
on  them.  They  admit  the  sale  and  convey- 
ance of  the  land  by  them  to  Oourtwrlght  and 
wife  and  W.  J.  Neely.  All  allegations  in  the 
bill  not  heretofore  exidalned,  admitted,  or 
d«ited  are  here  denied.  By  way  of  further 
answer  and  cross  complaint  It  is  averred 
that  concurrent^  with  the  execnticm  of  said 
mortgage  and  notes,  and  as  part  of  the  same 
agreement  and  understanding,  respondents 
made  and  entered  Into  a  contract  with  the 
complainant  and  her  husband,  W.  J.  Neely, 
which  is  herewith  filed  as  Exhibit  A,  as  a 
part  of  this  cross  bill,  by  which  respondents 
rented  to  W.  J.  and  S.  E.  Neely  tbe  farm  of 
8.  A.  Neely,  situated  In  Manry  county,  Tenn. 
This  contract  is  as  fellows  (Exhibit  A):  "Fil- 
ed Febraary  23,  1900.  A,  N.  Akin,  a  &  M. 
This  indenture  of  contract  entered  Into  by 
and  betwcMi  Mrs.  S.  A.  Neely  and  W.  M. 
Neely.  her  husband,  parties  of  tbe  first  part 
and  Mrs.  8.  E.  Neely  and  her  husband,  W. 
J.  Neely,  parties  of  the  second  part  wit- 
nesseth:  The  parties  of  the  first  part  hath 
this  day  leased  their  farm,  lying  and  being 
in  the  8th  civil  district  of  Maury  county, 
and  state  of  Tennessee,  to  the  parties  of  the 
second  part  for  tbe  following  consideration: 
The  parties  of  tbe  second  part  are  to  pay 
one-third  of  all  the  products  of  said  farm 
annually,  except  a  amall  orchard  southeast 
of  the  spring,  which  is  reserved  by  the  par- 
ties of  tbe  first  part  for  tbe  fruit;  but  the 
parties  ot  the  second  part  Is  to  have  the  use 
of  said  orcbard  ground  tor  pasturage.  The 
parties  of  the  first  part  further  agrees  to 
furnish  the  necessary  materials  for  build- 
ing, repairing  fences,  and  building  to  be  re- 
paired. The  parties  of  the  second  part 
agrees  to  -do  such  work  free  of  charge  on 
fences  and  buildings,  and  to  cultivate  the 
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fann  In  a  irood  «nd  proper  maiuiOT.  Wit- 
1MSS  snr  bands  and  seal.  B.  A.  Neely.  Wm. 
M.  Neely.  S.  E.  Neely.  W.  J.  Neoly."  A. 
pendi  mark  at  the  bead  of  tke  contract 
reads  tis  foUcnre:  "Fall  of  1693,  about  time 
Neely  moved  up  there.*'  RespondentB  avur: 
Tbat  said  W.  J.  and  S.  a  Neely  breached 
said  contract.  In  tbls:  They  failed  to  pay 
one-tblrd  of  all  the  prodncta  of  said  farm 
aiuiually,  but  paid  less.  They  failed  to 
make  the  repairs  prorlded  for.  Tbey  did 
not  properly  care  for  and  coltlTate  eald  land 
In  a  proper  and  busbandllke  maimer,  but 
suffered  It  to  go  to  waste  and  ruin,  to  cross 
complainant's  damage,  fSOO.  That  W.  J. 
and  B.  B.  Neely  are  indebted,  bound,  and 
liable  to  complainant  as  shown  by  Exhibit 
B  to  cross  bill,  and  tbat  said  amonnt  Is  dne, 
tfwing,  and  nnpaid.  The  Items  set  oat  In 
ICxhlblt  A  are  for  borse  hire,  wagon  hire,  use 
of  mower,  use  of  cnltlyator,  rent  of  garden, 
destruction  of  tafay  rake,  damage  to  orctutrd, 
fire  years*  waste  and  sale  of  apples  from 
orchard  reserved,  50  wheat  sacks  lost,  dam- 
age by  Improper  cuttlratlon,  $600  horse 
feeds,  two  sows,  one-third  cider  made.  000 
bushels  rent  wheat,  etc.,  all  aggregating 
$1,270.71.  The  prayer  is  for  decree  against 
W.  1.  and  S.  B.  Neely  for  said  amonnt  and 
for  general  relief.  To  this  cross  Ull  defend- 
ants  thereto,  to  wit.  W.  J.  Neely  and  wife, 
S.  SL  Neely,  Interposed  a  demnrrer  setting 
forth  the  following  gronnds;  **(1)  The  oom- 
plalnants  In  said  cross  Mil  seek  a  >)lnt  re- 
coTery  against  defendants  W.  J,  Neely  and 
S.  E.  Neely,  wbereas  it  appears  from  said 
Mil  and  the  contract  exhibited  that  defend- 
ant S.  E.  Neely  is  and  was  at  the  date  of 
said  contract  a  married  woman,  and  the  bill 
does  not  allege  that  she  had  any  separate 
estate,  or  that  she  did  In  fact  or  tbat  she 
ought  to  bind  such  separate  estate  by  snah 
contract,  wherefmw  defendants  aay  tbat  the 
contract  alleged  and  set  np  In  the  cress  bill 
Is  Told;  and  defendants  demar  to  so  mnch 
and  snch  part  of  said  bill  as  seeks  to  recor- 
er  ol  these  defendants  Jointly  under  said 
contract  (2)  The  complainants  seek  In  said 
cross  bin  to  recover  jointly  of  defendants 
"W.  J.  Neely  and  S.  E.  Neely  for  an  account 
for  certain  articles  alleged  to  have  been 
sold  and  delivered  to  t^em.  when  It  appears 
from  the  cross  bill  that  defendant  S.  E.  Nee- 
ly Is  now,  and  was  at  the  date  of  said  con- 
tract, a  married  woman,  and  It  la  not  alleged 
that  she  had  any  separate  estate,  or  that 
she  had  contracted  to  Mnd  or  to  charge  the 
same,  wherefore  cross  defendants  say  that 
complainants  cannot  have  and  recover  of 
them  on  account  of  said  matters;  and  they 
demur  to  so  much  of  said  bill  as  seeks  to 
recover  jointly  of  them  on  account  of  said  ac- 
connt  and  Items  Hiereln  set  out  (3)  The  cross 
defendants  demur  to  said  cross  Mil  because 
th^  say  that  If  cross  complainants  hare 
any  remedy  at  all.  It  is  against  defendant 
W.  T.  Neely  alone,  and  not  against  c<miplaln- 
ant  In  the  original  Mil,  &  B.  Neely. 'afld  that 


tlMre  la  no  fflvtaalttr  :f a  the  deaiasds  eon^ 
to  be  set  up  and  eetaUtoted  In  tihe  ereas  bill 
■and  those  smed  on  In  the  Mrlgloal  IhU, 
Wberefore  deCeudanta  pray  the  Jndgmwt  of 
the  court  If  tbey  should  make  any  further 
defense  to  the  complainants'  bllL"  The 
Chancellor  sustained  this  demurrer  and  dis- 
mlssed  cross  complainants*  answer  as  a  cross 
bill,  and  an  appeal  was  prayed  aad  granted; 
and  this  case  Is  now  before  na  on  the  ap- 
peal granted  by  the  clunceUor  from  this  in- 
terlocutOTy  decree  sustaining  said  demnrrer 
to  said  cross  bill  and  dismissing  said  blU. 

We  are  of  the  opiaion,  and  so  fattM,  that 
no  appeal  lies  from  this  decree,  either  as  a 
matter  of  right,  or  in  the  dIscretionaTy  pow- 
er of  the  chancellor  tinder  ShajBQoo'a  Code, 
1  4SS9.  The  decree  is  In  no  sense  ftnal.  It 
leaves  nnsettled  all  questloDS.  rl^ts,  and 
principles  under  the  original  bill  and  the 
answ«  thereto.  The  cross  Ml  incorporates 
Itself  Into  and  becomes  part  of  the  original 
bill,  and  an  Interloentory  decree  snstaining 
the  demurrer  thereto  and  dlsmiaBlng  said 
cross  bill  cannot  be  appealed  from.  Tbe  ap- 
peal Is  therefore  premature,  and  la  dismissed 
at  costs  of  appellants  and  their  securities 
for  am)eal.  This  being  the  eaae,  we  canDst 
go  into  and  determine  tbe  questions  as  to 
whether  tbe  action  of  the  chancellor  in  sns- 
talnlng  the  demnrrer  and  dismissing  ufd 
cross  bin  was  correct  or  erraneons,  but  It 
this  case  was  before  ns  on  pn^r  appeal, 
we  would  bold  that  the  chancellor's  decree 
was  correct  and  that  tttere  was  no  ettur 
therein.   All  concur. 

Affirmed  orally  by  stqmme  «owt,  ICareti 
13,  1901. 


B1DN80N  et  al.  t  EDWABDS  atml. 

(Court  of  Chancery  Appeals  of  Tennessee.  Jan. 
9,  1901.) 

DEEDS— CONSTRDCnON— TRUSTS— BEMArNDBR 
— CONTINQENCY— LIMITATrON  OVKl. 
A  deed  conveyed  land  to  the  grantor's 
*%ife  and -her  children  forever.  '*  *  *  to  hold 
togeUier  with  all  its'  reats.  usnes,  and  profits, 
but  durins  her  natural  life  to  her  sole  use,**  re- 
serving to  tbe  grantor  the  use  durlog  his  lilt, 
with  remaiDder  after  the  death  of  the  graatsr 
and  his  wife  to  the  wife's  children  in  fee  simple 
forever,  bat,  la  default  of  such  children  or  at- 
scendaots  of  .such  children  then  "living  or  b 
ease,"  then  the  property  to  descend  to  designated 
penions.  B^d,  that  the  wife  took  a  life  •estate, 
with  continseat  remainder  to  her  ohildreti,  with 
limitation  over  to  the  persons  designated,  and 
the  wife's  children  In  .esse  did  not  aoqoire  s 
vested  remainder. 

Appeal  from  chancer  eonrt.  Davldsoo 
.county;  'H.  H.  Cook,  ObanceHor. 

BUI  by  Ura.  -AdcUe  C.  BenwHi  and  Bdnuad 
L.  Bennn  against  .Mix.  BUaabetfa  J.  JDdwardt 
.and  others.  •Vnaa  la  Jodgment  .in  d^oid- 
onta'-faTOT.  oompIalnants-aweaL  Afitcmed. 

ChampI<R),  Brown  ft  Aken.  tor  aneUanta. 
Tbim.  H.  Malom,  Jr^  tor  •a^iellaea. 
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iSXSS&X  J-  The  Mn  In  tttts  «ue  iru 
bnm^  bj  Mn.  Addle  Q  Benma  flsd  her 
•on.  BOmottd  I4.  Benson,  tor  the  pnipoM 
of  having  the  ooart  declare  and  decree  that 
under  and  Tlrttie  of  a  deed  made  1^  U 
F.  Beneon,  hneband  of  complalaant  Addte 
O.  BeuBtm,  and  for  the  complainant  DdnxKid 
Ia  Benson,  on  Octobw  2d,  IflSl,  and  probat- 
ed tor  registration  on  November  8,  1881.  and 
registered  In  the  regletar's  olBce  of  Davidson 
conn^,  Tenn..  In  Book  K<k  70,  487,  on 
November  6,  1681,  Addle  OL  Benson  took  a 
life  estate  In  the  pnqierty  described  In  said 
deed,  and  that  her  son,  Bdmond  Ia  Benson, 
took  a  vested  remainder  In  fte  simple  In  said 
lands  at  the  date  of  the  ezecntliHt  and  de^ 
Hvery  of  said  deed.  The  bill  In  this  ease 
was  filed  Jvlj  18, 1900,  and  states  and  arers: 
That  Annie  Rnssell  Oole  and  John  W. 
OaSnes,  Jr..  and  Edith  L.  Oole  are  mlnon 
under  the  age  21  years,  and  that  Edltti 
li.  Cc^  Is  a  nonresident  of  the  state,  a  real- 
dent  of  Kansas  OUy,  Ho.  That  said  minor 
defendants,  except  said  J.  W.  Oalnes,  Jr., 
have  no  regular  guardian.  That  J.  W. 
Oalnea,  Br..  Is  the  regular  guardian  of  J.  W. 
Oalnes,  jr.  That  on  October  2B,  1881,  It. 
P.  Benson,  the  late  bualband  of  complainant 
Addle  Ol  Benson,  sold,  transferred,  and  cmi- 
v^ed  to  his  said  wife  a  certain  tract  of 
land  located  m  the  city  of  NaehvlUe,  David- 
son county.  Tenn.,  and  described  as  follows: 
**Belng  a  part  of  lot  187  In  the  original  plan 
of  NaahvlUft,  beginning  cm  the  west  side  of 
NVHth  Tine  street  at  Ihe  intersection  of  the 
alley;  thence  norOi  with  the  line  of  Vine 
street  to  the  line  ct  T)r.  Paul  F.  BIre;  thence 
at  right  angles  westwardly  with  Ehre*s  lot 
190  feet,  mote  or  less,  to  Polk  avenue; 
thence  at  tight  angles  northwardly  wltii  the 
Une  of  said  avotue  to  the  southern  line  of 
said  alley;  thence  with  the  said  line  190  feet, 
more  or  less,  to  the  beginning.— It  being  the 
•ame  lot  conveyed  to  L.  F.  Benson  1^  John 
If.  Bass  by  deed  of  March  26,  1877,  and  reg* 
tatered  In  R.  O.  D.  0.  in  Book  66,  pp.  638-0. 
reterraee  to  which  is  here  made.**  Said  or\g- 
Inal  deed  Is  filed  as  Exhibit  A  to  the  bin, 
and  asked  to  be  made  part  of  the  same. 
That  said  L,  F.  Bei»on.  the  late  husband 
of  Addle  OL  Benson,  departed  this  life  An- 
gust  24,  1880,  and  that  said  complainant 
Bf  IS.  Addle  CL  Benson  is  now.  and  ever  since 
has  been,  a  widow,  and  that  the  said  Ed- 
numd  L.  Benson  is  flie  only  child  of  said 
Addle  0.  Benson.  That  tliey  are  advised, 
believe,  and  chaige  that  by  the  terms  of  said 
deed  complainant  Edmond  Benson  has  a 
remainder  Interest  In  said  property  bi  fee 
simple,  but  the  wording  of  said  deed  Is  of 
such  doubtful  import  as  to  cast  a  dond  upon 
bis  title.  That  said  conveying  part  of  said 
deed,  which  is  necessary  to  be  introduced 
and  passed  upon,  is  as  foflows!  L.  F. 
Benson,  have  this  day  and  do  hereby  bar- 
gain, sen.  and  convey  unto  my  said  wlfe^ 
Addle  Cans  Benson,  and  her  ehlldren,  fbr* 
ever,  lot  and  laipiofenmtB;*'  eta.  dsMrlMac 


It  as  described  ttbore  In  the  MU,  *IMiltMg 
4t  In  the  manner  and  in  putsnance  ef  tfte 
deed  of  her  fisther,  said  Bdmond  W.  Oele^ 
to  her,  at  December  4,  1876.  regMteted  ta 
Book  84,  p.  BS7,  and  in  purMnnce  of  his  Tm> 
ttaer  expressed  wish  It  being  Intended  to 
IliTBst  her  with  a  larger  estate;  *  *  *  to 
bave  and  to  held  the  above-desaibed  prop- 
erty and  its  appnrtenancesi,  together  with 
all  Its  rents,  Issues,  and  iKt^ta,  torever,  bat 
during  her  Hfe  to  her  Mle,  s^uurate,  abd 
exclusive  use.  ftee  from  tte  control,  debts, 
and  contracts  of  myself  or  any  future  hus- 
band, and  she  to  have  the  ncclnslve  contMl 
of  the  Income  there<tf  during  her  Hfetlme^ 
and  ramvlng  to  myself  the  use  of  said  prop- 
oty  during  my  Iftotlme  If  I  Shuuld  tarrlve 
her.  But  I  am  to  hsve  no  right  or  poww 
to  sell,  pledge,  ur  mortgage,  vr  In  any 
iBcumbw  the  same,  but  I  am  to  Mrai^ 
have  Uw  use  of  It  tor  a  home,  or  the  income 
thereof  tor  my  support  during  my  life.  It  t 
survive  ba;  and  the  same  is  not  to  be  lift- 
Me  during  my  lite  If  I  survive  her,  and  tbn 
same  Is  hot  to  be  liable  during  my  life  or 
otberwlse,  for  any  debts  or  liabilities  I  may 
contract,  with  remainder  after  the  death  ot 
the  surrivor  of  each  of  u^  as  afwesald,  to 
hsr  dilldren  In  fee  simple  forever;  but;  ttt 
default  of  sncfa  child  or  chlldm,  of  descend- 
ants of  such  child  or  cblldreu,  tben  Itrlng 
or  m  esse,  then  1^  property  Is  to  descend  to 
the  heirs  at  law  of  the  said  Bdmond  W.  Cole; 
but  she  shtill  have  and  Is  hereby  Invested 
with  full  power  to  sen  or  exchange  said 
property,  I  Joining  In  the  cobveyanee  IT  llv>> 
lug,  provided  the  proceeds  ot  such  sale  dr  ^- 
change  are  reinvested  in  other  real  estate 
subject  to  the  same  powers  and  llmltatloln 
provided  In  this  deed,  and  persons  sb  con- 
tracting with  her  are  hereby  <merated  vnh 
the  duty  of  seeing  that  such  Investttians 
are  made  as  herein  provided.  Should  she 
survive  me,  and  desire  to  exchange  said 
property,  then  she  may  do  so  subject  to  aU 
the  forcing  Ilmltattons  and  restrictloUB." 
Oomplalnants  farther  aver  that  they  affe  In- 
formed, and  thnefore  Inrist  and  charge, 
that  it  was  the  intentitm  of  tbe  vendor  itf 
said  property  to  deed  the  same  to  his  wit* 
for  life,  with  remainder  to  her  ^lldren  1& 
esse  In  fee  simple  fwever.  They  therefore 
insist  that  said  estate  upon  the  aeenfion 
and  delivery  of  said  deed  became  vested  In 
complalnanlB,  comi^alnant  Mrs.  Benson  tak- 
ing a  Ufe  estate  and  cdmidalnant  Edmond 
Ifc  Benson  a  vested  remainder;  and  that 
the  limitations  over  to  the  heirs  of  the  late 
Edmond  W.  Oole,  ate  void  In  law.  and  con- 
stitute a  cloud  uptm  said  title;  that  d^nd- 
ants  ate  the  only  belts  at  law  ot  flie  late 
B.  W.  Oole.  The  prayer  of  the  bill  IS  for 
Mpy  and  process  as  to  the  resldeat  defend- 
ants; that  publication  be  made  tor  the  aim- 
tesldent  defendants,  and  that  guardians  id 
litem  be  apptrinted  to  raptesent  the  IMerMt 
irt  the  minor  defendanto;  fliat  aB  <tf  Ifte 
defendanta  be  nqulnd  to  answer  an  tta 
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aUegationi  of  tills  bin  under  oatli,  and  np<nt 
final  decree  tbat  the  court  decree  that  com* 
plalnant  Mrs.  Addle  0.  Benaon  acquired  b7 
the  terms  of  said  deed  the  life  estate,  and 
that  complainant  Edmond  L.  Benson  acquire 
ed  a  Tested  remainder  in  fee  simple,  and 
that  said  limitations  over  are  void  In  law, 
and  complainants  pray  that  the  court  decree 
that  the  defendants  have  no  right,  title,  or 
Interest  In  and  to  said  im>perty  and  for  gw- 
era!  relief.  The  deed  from  L.  F.  Benson  to 
his  wife,  Mrs.  Addle  O.  Benson,  and  her 
son,  Edmond  L  Benson,  In  remainder,  the 
limitation  over  to  the  heirs  of  E.  W.  Cole, 
Is  made  Exhibit  A  to  the  bill,  and  a  part 
thereof.  So,  also.  Is  the  deed  of  E.  W.  Cole 
to  Mrs.  Addle  Q  Benson  of  December  4, 
1S7S,  and  registered  December  8,  1876,  filed 
In  the  record  in  this  cause,  and  made  a  part 
of  the  transcript  But  it  is  unnecessary  to 
•ay  more  In  reference  to  this  latter  deed 
from  B.  W.  Cole  to  Mrs.  Addle  CL  Benson, 
for  the  reason  that  the  limitations,  terms, 
and  provisions  of  the  same  are,  In,  substance, 
the  same  as  those  set  out  In  the  deed  from 
Ik  F.  Benson  to  Mrs.  Addle  G.  Benson  and 
her  children. 

The  defendants  having  been  duly  and  prop- 
erly brought  before  the  court  by  process  regu- 
larly served  upon  the  resident  defendants  and 
by  publication  duly  made  as  to  tbe  nonresi- 
dent defendant,  all  of  whom  are  minors  with- 
out goieral  guardian  except  J.  W.  Gaines, 
Jr.,  for  whom  J.  W.  Gaines.  Sr.^ls  guardian, 
after  said  minors  were  duly  brought  before 
the  court  as  aforesaid,  Thomas  H.  Malone, 
Jr.,  was  appointed  guardian  ad  litem  for  all 
of  said  minors  except  J.  W.  Oalnea,  Jr.,  and 
said  guardian  ad  litem  for  said  minors  demur- 
red to  the  bill.  J.  W.  Gaines,  Jr.,  answered 
the  bill  by  his  regular  guardian,  J.  W.  Gaines, 
Sr.,  he  filing  a  mere  formal  answer.  There 
was  a  Judgment  pro  confesso  taken  and  en- 
tered against  Mrs.  Elizabeth  J.  Edwards  and 
J.  W.  Gaines,  Sr.  The  demurrer  filed  by  the 
defendant  Whlteford  R.  Cole  was  filed  on  Oc- 
tober 5,  1900,  and  sets  forth  the  following 
causes:  "(1)  That  the  bill  shows  upon  its 
face  that  the  Interest  acquired  by  the  com- 
plainant Edmond  L.  Benson  under  the  deed 
of  L.  F.  Benson,  made  a  part  of  the  original 
bill  and  attached  thereto  as  Exhibit  A,  Is  not 
a  Tested  remainder,  but  a  contingent  remain- 
der, dependent  upon  his  surrlTlng  bis  mother, 
the  complainant  Mrs.  Addle  G.  Benson,  or 
upon  his  learlng  fi^e  BurriTlng  at  her  death. 
(2)  Said  bill  shows  on  its  face  that  the  estate 
created  by  said  deed  of  said  L.  F.  Benson  In 
favor  of  this  demurrant  and  the  other  heirs 
of  E.  W.  Cole  Is  a  valid,  contingent  remain- 
der Interest,  limited  to  take  effect  upon  the 
death  of  complainant  Edmond  L.  Benson  be- 
fore his  motber.  Mrs.  Addle  C.  Benson,  and 
without  Issue  living  at  her  death;  and  that 
aald  limitation  neither  void  nor  a  cloud  up- 
on eomplanants'  title.  (3)  If  this  demurrant 
should  be  In  error  as  to  the  grounds  of  de- 
mvamr  hereinbefore  aaaigned,  and  if  the  inter> 


est  of  the  said  Edmond  L.  Benson  nnder  aald 
deed  in  a  vested,  and  not  a  contingent^  re- 
mainder, stll]  the  bill  shows  vffoa  Its  fatx 
that  the  limitations  in  said  deed  are  by  way 
of  use  or  trust,  and  that  the  Umltatloa  over 
to  the  heirs  of  the  said  Bdmond  W.  Cole  Is  by 
way  of  a  shifting  use,  which  mlgbt  and 
would  operate  In  favor  of  the  heirs  of  said  E. 
W.  Cole  upon  the  happening  of  said  contin- 
gencies in  said  deed  specified,  whether  the  es- 
tate of  said  Eidmond  L.  Benson  be  vested  or 
not,  and  which  Is  a  lawful  and  valid  limita- 
tion." On  October  28,  1900,  the  defendantB 
Annie  R.  Cole  and  Edith  U  Cole,  by  their 
guardian  ad  litem,  Thomas  H.  Malone.  Jr., 
filed  their  demurrer  to  complainants'  bill,  in 
which  are  assigned  the  foUowiug  causes:  The 
first,  second,  and  fourth  causes  set  forth  la 
this  demurrer  are  Identical  with  the  firsc 
second,  and  third  and  only  causes  set  forth 
in  the  demurrer  of  Whlteford  B.  Cole,  htre- 
inbefore  set  out  In  this  <^Inlon.  The  third 
cause  In.  tbe  demurrer  of  Annie  B.  Cole  and 
Edith  L.  Cole  Is  as  follows:  "Said  bill  shows 
upon  its  face  tliat  the  limitation  over  to  said 
heirs  of  said  E.  W.  Cole  in  said  deeds  specified 
is  a  valid,  contingent  limitation  by  deed  made 
to  depend  upon  the  death  of  said  Edmoad  L. 
Benson  before  his  said  mother  and  without 
leaving  children  or  descendants  of  children 
living  at  her  death."  On  November  15.  1900, 
this  cause  was  heard  before  the  chancellor 
upon  complainants*  bill  and  the  demurrers  of 
defendants  filed  thereto  which  have  herein- 
before been  set  out,  when  the  following  de- 
cree was  pronounced  and  entered:  "This 
cause  came  on  to  be  heard  this  15th  day  of 
November,  1900.  before  the  Honorable  Henry 
H.  Cook,  on  ths  respective  demurrers  of  de- 
fendants Whlteford  B.  Cole  and  of  the  minor 
defendants  Annie  R.  Cole  and  Edith  L.  Cole, 
by  their  guardian  ad  litem,  Thoa.  H.  Malone, 
Jr.,  upon  consideration  whereof  the  court  was 
of  opinion:  (1)  Tbat  under  the  deed  ot  L.  F. 
Benson  presented  to  the  court  for  construction 
the  complainant  Mrs.  Addle  C.  Benson  took 
the  property  therein  described  In  trust  for 
herself  and  the  other  beneficfarlea  tlierein 
named.  (2)  That  she  was  given  by  aald  deed 
a  life  estate  In  said  property.  &)  That  on 
the  death  of  said  Mrs.  Addle  0.  Benson,  If  shp 
leaves  children  or  the  descendants  of  children 
living,  then  such  children  or  descendants  so 
surviving  shall  take  said  lands.  (4)  That.  If 
DO  children  or  descendants  of  children  of  the 
said  Mrs.  Addle  C.  Benson  are  living  at  her 
death,  tbe  heirs  of  E.  W.  Cole  shall  take  said 
lands.  The  court  was  thereupon  pleased  to 
order,  adjudge,  and  decree  that  the  respective 
demurrers  of  Whlteford  R.  Cole,  Annie  R. 
Cole,  and  Edith  L.  Cole  be  sustained,  and 
that  complainants*  bill  be  dismissed,  with 
costs,  for  which  execution  may  lasne." 

To  this  decree  of  the  clianceUar  Addle  C. 
Benson  and  Edmond  L*.  Benson  excepted,  and 
have  perfected  their  appeal  to  the  supreme 
court,  and  have  assigned  errors.  The  errors 
utlgned  are  here  set  out  as  followi:  Titat. 
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the  cmat  erred  In  not  holding  that  Mis.  Ben- 
aon  took  a  life  estate  In  said  property,  -with 
a  vested  remainder  in  fee  to  her  diUdren; 
second,  the  court  wred  In  holding  that  Mrs. 
Addle  C.  Benson  took  the  lands  deswlbed  In 
tile  deed  In  tmst  Ua  herseU  and  the  other 
beneficiaries  therein  named;  third,  the  court 
«Ted  In  ht^ng  that  on  the  death  of  Mrs. 
Addle  a  Bensoi.  if  she  leare  children  or  de- 
■eeudants  of  children  Uving,  then  such  chil- 
dren surrivlng  shall  take  said  land;  fourth,  the 
chancellor  should  have  held  that  the  <^lldrai 
of  Mrs.  Addle  C.  Benson,  or  th^r  heirs  at  lav, 
would  take  said  pn^rty  In  fee  simple  at  the 
death  of  Blrs.  Addle  C.  Benson;  fifth,  the 
court  erred  In  holding  that,  it  no  chlldr^  or 
descendants  of  children  (tf  the  said  htrs.  Addle 
O.  Benson  are  llTing  at  her  death,  the  heirs 
of  EL  W.  Oole  take  said  lands." 

Taking  the  deed  or  the  claoses  therein  nec- 
essary to  be  looked  to  and  passed  upon,  and 
Tlewli^  tiie  whole  deed  In  tiie  light  of  the  man- 
ifest Int^tkm  of  the  conveyor,  L.  F.  Benson, 
and  In  the  light  of  the  well-established  rules 
laid  down  by  our  supreme  court,  and  also  by 
the  tect  writes  fw  the<»nBtruction  of  such  Inr 
stmments,  we  are  Irresistibly  forced  to  the 
coocluslon  ttiat  cmnplainant  Mrs.  Addle  OL 
Benson  took  only  a  life  estate  In  said  prop- 
erty, with  a  contingent  remainder  ther^  to 
her  children,  with  a  limitation  over  in  cet^ 
tan  ctmtingenciee  to  the  heirs  at  law  of  B.  W. 
Cole.  Under  a  proper  construction  of  said 
deed,  complainant  Edmond  L.  Benson  did  not 
take,  as  Insisted  by  complainants,  a  vested 
remainder  In  the  pn^rty  described  upon  the 
ezecntitm  and  delivery  of  said  deed,  but  he 
took  only  a  contingent  remainder,  which 
would  become  vested  upon  the  death  of  his 
mother  prior  to  the  death  of  himself.  The 
vesting  of  the  remainder  Interest  in  said  prop- 
erty was  made  to  depend  v^n  his  aurvlvli^ 
bis  mother.  Addle  C.  Benson;  and,  in  the 
evoit  he  smrvlved  her,  he  would  ti^  upon 
her  deatii  a  vested  remainder  in  fee  In  said 
property,  and  the  llmltatloa  over  to  the  heirs 
of  E.  W.  Cole  would  thereby  be  cnt  (rff  and 
destroyed.  Mrs.  Addle  O.  Benson  took  a  life 
estate  In  the  property,  with  a  contingent  re* 
malnder  to  such  child  or  dilldren  or  the  de< 
Bcendants  ot  snch  childrm  as  fti^t  survive 
her;  and  In  the  event  she  left  at  her  death  a 
child  or  children,  or  the  descendants  of  snch 
child  or  children,  the  contingent  remalndw  In 
•aid  property  to  such  would  Immediately  vest 
tn  fee  simple  fwever  in  snch  child  <x  chtldrCT 
or  the  descendants  of  such  child  or  children 
as  might  survive  her,  and  this  remainder 
would  at  once  upon  her  death  become  vestec 
In  such  child  or  children  or  descendants  of 
such  as  survived  her;  bat.  In  the  event  there 
was  no  dilld  or  children  or  the  descendants 
of  such  at  the  death  of  Mrs.  Benson,  then.  In 
Chat  event,  the  heirs  at  law  of  E.  W.  Cole 
would  take  said  property  by  virtue  of  the  limi- 
tations over  to  them,  and  the  remainder  In- 
terest In  said  property  would  at  once  vest  in 
them  In  fee  simple  forever.  Thia,  In  the  opln- 


km  of  this  court.  Is  the  fair  and  proper  con- 
struction of  said  deed,  taking  all  of  its  parts 
togeOuBC,  and  UxAd^  at  it  in  the  light  of  the 
intentlML  of  Ae  conveyor,  Ll  F.  Benson,  and 
viewing  It  hi  the  light  of  the  weltestabllahed 
rules  of  conatmcdon  laid  down  by  our  courts 
for  the  determination  of  such  qneatlons  as 
are  inreseaited  by  the  deed  In  tills  case;  and 
we  accordingly  so  hold. 

The  result  reached  by  the  chancellor  was, 
In  our  opinion,  correct,  however  much  we 
may  dJSB&c  frmn  him  In  some  of  his  findings 
and  premises  npcm  iriuh  he  based  the  nlti- 
mate  result  and  conclusion.  Tet,  if  the  ulti- 
mate result  and  ctmduslon  reached  by  the 
chancellor  Is  correct,  we  need  not  furtbw  In- 
quire into  the  methods  by  lAICh  or  the  prom- 
ises upon  which  he  reached  such  conclusion, 
being  of  opinion,  and  so  holding,  that  the  gen- 
eral and  ultimate  result  reached  by  the  chan- 
cellor is  owreet  His  decree  Is  affirmed,  the 
dnnnrrers  to  the  complalnanta*  UU  swtalned, 
and  conmlalnanta'  bUl  is  dismissed.  The  com- 
plalnants  and  their  snrety  on  the  prosecuticHi 
bond  in  this  cause  will  pay  an  the  costs  ac- 
crued In  the  court  below,  and  the  complain- 
ants and  their  surety  on  the  i^eal  bond  will 
pay  all  the  costs  accrued  on  the  appeal,  All 
ooncnr. 

Aflbsud  orallr  br  vasxmn  wmrt,  Vabnuur  t,  IMl. 

lilLTARD  V.  COFFEE  fit  al. 
(Court  of  Chancery  Appeals  of  Tencessee.  Jan. 
5,  1901.) 

IMPROVBHBNTS— BAD  FAITH  OF  GRANTEE. 

The  grantee  in  a  deed,  which  Ib  set  aside 
for  the  grantor's  mental  incapacity.  Is  not  en- 
titled to  comvenBation  fw  bia  Immrovsments, 
when  made  In  bad  faith,  and  their  value  is 
fully  covered  by  bis  use  of  the  land. 

Appeal  from  chancery  court,  Davidson 
county:  H.  H.  Cook.  Chancellor. 

Bill  by  Lottie  Childers  UUard  agahist  SI 
Coffee  and  others.  From  a  decree  for  com- 
plainant, dtf aidants  appeal.  Affirmed. 

Noah  W.  Cooper,  for  appellee. 

NEIL,  J.  This  bill  was  filed  by  Lottie 
Cbllders  Llllard,  who  Is  the  wly  heir  at  law 
of  Tom  Childers,  deceased,  to  set  aside  a 
deed  to  a  lot  described,  purporting  to  have 
been  executed  by  Tom  Childers,  her  father, 
to  the  defendant  SI  CofFee,  on  the  4th  day 
of  October,  1888.  The  allegations  of  the  bill 
are,  In  substance,  that  complainant  Is  tiie 
only  heir  at  law  of  Tom  Childers;  that  the 
deed  was  of  the  date  mentioned;  that  It 
purports  to  have  been  for  a  consideration  ot 
$350,  paid  to  Tom  Cbllders;  that  at  the  time 
this  deed  poriMrts  to  have  been  made  Tom 
Childers  was  a  person  of  unsound  mind,  and 
incapable  of  contracting  with  any  one;  that 
no  money  was  paid  to  bim,  or  to  any  one 
for  him,  In  consideration  of  the  alleged  c<m- 
veyance,  and  that  his  signature  thereto  was 
forged.  It  Is  further  alleged  that  the  de- 
fendant Si  Coffee  Is  In  possession  of  the 
property,  claiming  It  as  his  own,  and  that 
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life  kas  been  In  raeh  poescsafon  sioce  about 
the  latter  part  of  October,  1886;  also  that 
be  has  removed  a  considerable  amount  of 
merchantable  rock  from  the  land  In  the  reai 
tji  the  house.  This  bill  was  answered  by  SI 
Coffee  and  the  defendant  Q.  F.  ADderson, 
denying  its  allegations.  81  0<^ee  also  filed 
a  cross  bill.  In  which  he  claimed  that  he 
bad  put  Improvements  upon  the  place  which 
bad  enhanced  ita  valtw  to  the  ertent  of  9200, 
and  instated  that.  If  tbe  deed  should  be  set 
aaide  because  of  the  mental  Incompetency 
of  Tom  Ohllders,  then  that  he  should  have 
a  lien  dedared  to  the  extent  of  the  aum  to 
whlcfa  tbe  property  was  enhanced  la.  value 
by  his  ImprovemeBte.  The  answer  to  the 
cms  tdll  Insisted  tiiat  bis  Improvements 
wonld  be  fully  covered  by  the  rents  and  by 
the  roek  he  had  takes  from  tbe  land.  The 
ohaneellor  suatalned  tbe  original  bill,  and 
dlamlaeed  the  cross  blU,  grantlns  the  com- 
plainant full  relief. 

We  have  carefully  read  the  entire  record 
and  the  briefs  of  counsel,  and,  aftw  weigh- 
ing all  of  the  testimony  and  arguments  snb- 
mltted  OB  both  stdee,  we  find,  as  the  result 
of  our  Inveetlgatloiu,  that  tbe  allegations  of 
tbe  orlgiatl  bill,  aa  above  recited,  are  true. 
We  also  find  that  while  SI  Coffee  did  pot 
MHue  ImprovementB  upon  the  land  In  tbe  way 
of  completing  the  house,  though  of  far  less 
value  than  charged  In  the  cross  bill,  yet  that 
he  did  so  in  bad  faith,  after  having  forged 
the  deed,  or  after  baring  had  it  done,  and 
that  he  knew  at  tbe  time  that  Tom  Gbllders 
was  Incompetent  to  contract  We  fortfaer 
find  that  the  enhanced  value  of  the  land 
produced  by  the  Improvements  la  fully  cov- 
ered by  the  amount  of  the  rmta  and  the 
value  of  the  rock  taken  from  the  land.  It 
results  that  the  decree  of  the  chancellor  must 
be  affirmed,  with  tbe  costs  of  this  court  and 
of  the  court  below.  All  concur. 

Annaad  orally  br  nvremc  eeoit,  Janiurr  M.  IHl. 


WHIT&8IDB1S  et  al.  v.  EARLDa 
(Genrt  of  Obaaoery  Appeals  of  TenBessae.  Feb. 

15^  1901.) 

HIBUWJLTB  —  CONSnrUTIOM  BY  OBDBR  OP 
COUBT  —  VIBWBR8  —  FAILURB  TO  REa>ORT  — 
APPOINTMENT  OP  OVERSEERS  —  PRESCRIP- 
TION—PRIVATE OATBS— CBB  BY  PBRMISSION 
—ARBITRATION  FIXING  PRIVATX  RIGHTS. 

1.  Where  viewers  wwe  appointed  by  a  coontr 
court  to  open  a  certain  road,  but  never  com- 
pleted It,  nor  reported  their  proceedings,  anch 
road  was  not  constituted  a  pnblic  highway  by 
Older  of  court,  notwitbitaiidiDE  that  overseers 
were  twice  thereafter  apiiointea  by  such  court 
to  work  on  the  road,  since  a  report  of  such  jury 
and  an  order  establishing  tbe  road  were  necee- 
nry  to  Its  amdng  Into  existence  ss  a  pablie 

?  Where  a  jury  of  view  were  appointed  by  a 
county  court  In  1879  to  open  a  certain  road, 
bat  never  completed  it  nor  reported  tbeir  pro- 
ceedings, and  overseers  were  aubaeqaently  ap> 
Polnteo  by  such  court  to  work  on  such  ro^ 
but  private  gates  bung  across  tbe  road  In  1879 
were  never  disturbed,  and  the  landowners  gen- 
•tally  irilowcd  pet^  to  go  through  snch  gates 


only  by  pennteloo,  tike  facts  were  Insefficieit 
to  show  that  such  road  was  a  public  highway 
by  prescription. 

8.  Wh«e  a  controversy  betweoi  two  land- 
owners aa  to  the  right  of  each  to  paaa  om  tbe 
other's  land  on  a  certain  road  running  throogk 
the  landa  of  both  was  settled  by  arbitration  <•■ 
tablisbing  mutual  rl^te  of  way,  such  arfoitn- 
tlon  did  Dot  tend  to  show  t3iat  sodi  road  im 
a  public  highway. 

Appeal  from  chancery  ooivt,  Sonum  coim- 
tar:  J.  S.  Grlbble,  Chanctilor. 

BID  by  J.  W.  Whltesldes'ft  Son  sgalnat 
Frank  Earfes.  From  a  decree  dismissing  tbe 
UU.  complainants  appeal.  Affirmed. 

J.  J.  Turner,  for  appellants.  Allen,  WO- 
son  &  BoskervIUe,  for  appeUeeh 

NEIL,  J.  This  is  a  contest  over  a  road 
alleged  to  be  a  public  road.  The  defense  li 
that  It  Is  not  a  public  road.  Tbe  bill  alleges 
that  the  complainants  are  merchants  at  Bled- 
soe, on  the  0.  &  N.  Ballroad,  and  also  on  Uk 
Gallatin  &  ScottvlUa  turnpike;  that  they  ovn 
sawmiUs  and  deal  largely  In  timber,  cra&a- 
tles,  cord  'wood,  and  other  wood  products; 
that  they  have  a  side  track  of  their  own  at 
said  town,  and  ship  largely  from  that  sta- 
tion to  Gallatin,  Nashville,  and  other  pcdnts, 
and  have  been  so  engaged  for  a  non^r  of 
years;  that  near  them,  and  on  tbe  east  aide 
of  the  turnpike  and  railroad  referred  ta 
there  is  a  road  that  branches  off  and  goes  ts 
the  Macon  county  line;  that  It  runs  throngb 
a  very  fine  country,  and  that  on  or  near  It 
there  is  much  valuable  timber;  that  the  sta- 
tion at  which  the  complainants  live  is  tbe 
nearest  point  to  get  an  outlet  to  a  turnpike, 
railroad,  or  market;  that  the  timbw  la  of 
Uttle  value  without  an  outlet  to  tbe  maiket; 
that  complainant  J.  W.  Whitesides  for  a  num- 
ber of  years  ran  a  sawmill  near  the  station, 
and  purchased  logs,  lumber,  and  wood  foi 
many  miles  up  and  down  tbe  road  without 
hindrance  until  latdy.  It  Is  farther  alleged 
that  the  road  running  from  tbe  place  were 
complainants  live  and  from  tiielr  store  for 
some  miles  to  tbe  Macon  cotmty  line  ^ns 
laid  off  by  tbe  county  court  a  nmnber  <rf 
years  priw  to  the  tUlng  of  the  blU,— at  lesst 
25  years;  that  there  was  no  dispute  ss  to 
the  road  until  the  defendant  dosed  it  iv 
by  gates;  that  be  has  forbidden  to  the  com- 
plainants the  right  to  go  throogli  the  gates 
to  get  out  their  lombw  w  cord  wood.  Con- 
tinuing, the  bill  says:  "To  show  your  hooor 
the  recognition  of  It,  a  copy  of  an  order  made 
at  the  January  term,  1879.  page  fi&4v  Is  gtren: 
*It  Is  ordered  by  tbe  ooart  ttiat  JaK  Jacksea 
be  appointed  oveneer  of  tbe  road  froan  Bled- 
soe, beginning  near  W.  Bf.  Wray's  shop,  run- 
ning throngb  tbe  premises  of  Jas.  M.  Uaaoa 
Jas.  L.  Barles,  J.  L.  Davis,  Fuqna,  and  Join 
Wlckland  to  tlie  La  Fayette  line;  that  the 
oversew  dte  the  handa'  A  similar  oider 
was  made  at  the  July  term,  188B,  page  18S. 
and  J.  Ij.  Glllem  was  app<dnted  tlie  overseer. 
It  was  laid  off  by  the  county  court  and  was 
worked  by  order  of  tbe  county  court  maiv 
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^eaxa,  and  wst  oerar  dlMontUiaed  bj  oti&t 
<rf  the  county  court   *   •   •   The  nld  d» 
fendant  Baric*  has  put  np  gates  on  said 
counQr  road,  aod  witbont  permtaslon  from 
"the  county  court;  Imt  be  penolts  the  nelgh- 
l»ora  genmvlly  to  haul  tbrougli  his  premlaea, 
And  through  aald  gates,  but  he  declined  and 
refused  to  let  your  orators  haul  out  at  all 
through  said  farm,  or  said  gates,  or  through 
■aid  road  from  bia  premlBes.   They  hare  now 
a  large  amount  of  cord  wood  northeast  of 
a&ld  Earles*  premises,  and  he  declines  to  let 
them  haul  It  out,  or  come  out  through  said 
premises,  though  be  lets  all  other  parties  do 
so  without  let  or  hindrance  Tbla  la  done 
to  spite  or  Injure  them,  and  for  no  otbw  pur- 
pose at  all.   They  have  no  other  road  by 
wbich  they  can  haul  said  timber  or  cord  wood, 
and  are  greatly  injured  by  his  conduct"  The 
prayer  of  the  biU  la  that  the  defendant  be 
enjoined  from  Interfering  with  the  com- 
plainants' use  of  the  road,  and  that  the  road 
be  declared  a  public  one,  and  that  the  com- 
plainant*' light  to  use  It  be  decreed  to  them. 
The  answer  admits  that  the  eahplalnants 
are  mevcbanti  at  Bledsoe  BtatloB,  and  engaged 
In  the  lumber  business;  that  there  la  a  road 
nuuing  firom  ttie  ptice  19  nilUlpa  BoUow, 
and  known  as  the  "Phillips  HoUow  Boad." 
and  about  one  mile  from  vhoe  the  nuu 
llps  HoUow  road  leaves  the  pike  ttaece  to  a 
road  rnnuii^  from  the  said  PbllUpa  HoUow 
land  between  the  lands  of  J.  A.  Jackson  and 
the  Uaaon  heirs,  then  about  co  the  Une  be- 
tween Semantha  Batledge  and  the  Steson 
belrs,  and  than  partly,  m  the  Una  between 
Bwmantha  Rnttedge  and  Jamea  Earles,  but 
aaostly  on  Baries'  aide  of  tbe  line,  to  the  lands 
of  Junes  D^les,  and  through  aald  lands  to 
the  lands  of  F.  M.  BatleSt  and  ttirough  said 
F.  M.  Barlea*  land  to  a  distance  of  about 
one-fonrth  ot  a  mile  to  the  landa  of  B.  O. 
Adams,  and  Uirottft  nld  lands  to  a  tenant 
boBse  on  the  lands  <tf  J.  W.  Duriiam.  It  is 
avwred  that  ttie  road  entirely  terminates 
at  fhia  last  point  It  la  denied  that  it  is  a 
poMlc  raad.  It  Is  admitted  that  gates  have 
bean  bmtt  aeroM  It  but  avers  that  these 
gataa  bare  been  on  the  nad  at  various  points 
a  gnat  many  yeara,  and  that  the  road  baa 
bem  used  oiUy  by  permlselra  of  the  owners 
of  tiie  land  over  wblcb  It  pasaes.   It  Is  aver- 
red that  tbe  defendant  baa  extracted  witb 
Q.  Adams,  by  wbleh  Adams  la  permitted  to 
pass  over  respondent* a  land  on  tbla  road,  and 
tbat  3.  W.  Dnriiam  and  respondent  settled 
the  question  of  Dnriiam  paaiang  over  this 
road  by  arbltrattim  In  189B,  and  tbat  In  pur- 
suance of  - fills  arbitration  Durhiun  was  al- 
loiwed  to  pass  over  tbto  road:  that  parties 
passing  ov«r  tAis  road  both  above  and  be- 
low have  d<uie  w  t^*  permlsaltm  of  respond- 
wt  It  la  averred  that  tbe  complalaants  at 
one  tbna  asked  pennlflslon  of  reapradent  to 
Me  tbe  road  throui^  ISib  respondent's  farm, 
and  ae  permtMdon  was  granted  on  certam 
condititma,  and  that  coms^lnants.  In  re«pnnae 
to  this  permission,  did  haul  through  re^cmd-  ' 


enfs  farm  ontll  revoked;  that  this  pezml» 
slon  was  revoked  because  the  complainants 
refused  to  allow  the  respondent  to  unload 
Ills  wood  or  lumber  on  tbe  complainanttf 
land  In  order  to  load  It  again  on  a  switch  at 
Bledsoe  Statloa  It  Is  d^iled  that  the  nad 
waa  ever  laid  off  by  the  county  court  as  a 
pubUc  road.  It  is  arerrod  that  in  1878  the 
county  court  declined  to  eatertain  a  petition 
to  open  it  as  a  public  road.  It  Is  admitted 
that  a  jury  of  view  waa  appointed  in  1811!^ 
but  averred  that  that  Jury  never  made  any 
rqK>rt  to  the  county  court  It  is  admitted 
that  the  county  court,  at  the  January  tom. 
1879,  did  appoint  James  JuAaon  orerseer, 
but  tbat  this  appointment  waa  made  prior  ts 
the  i^ipolntment  of  the  Jury  of  view  Just 
referred  to.  It  Is  admitted  tbat  at  Utt  July 
term,  1888,  J.  L.  Glllem  was  apitelntBd  ovec- 
aeer  on  the  road  'l^  the  county  court  but 
averred  that  respondent'a  fatbo*,  who  was 
then  the  owner  of  the  land  ovw  which  the 
road  now  passes,  forbade  tiie  ov«aeet  and 
hands  from  working  on  bis  land,  and  they 
did  no  woi^  on  tiiat  part  of  the  road,  and 
since  this  time  no  overseer  has  woifced  this 
road,  and  the  coonty  baa  exercised  no  jvrUh 
dlctloD  OT«r  It.  It  to  admitted  tbat  reapond- 
mt  put  up  gates  and  changed  gates  on  the 
road,  but  avers  ttieie  were  gates  on  tbls 
farm  In  1876  snd  1S77  vrhen  he  first  camfr  to 
the  land.  The  aaaww  contliniea!  "Bespond- 
ent  would  show  that  he  would  be  greatly 
damaged,  and  put  to'  great  in  convenience  to 
have  a  public  road  through  hla  farm,  and  he 
dralea  tbat  onnplaJnant,  who  doea  not  oiwn 
any  land  on  this  road,  baa  the  right  for  hla 
own  convenience  and  the  profit  he  may  make 
to  fala  lumber  trade  to  haul  lumber  ttumuiii 
respond  enfs  farm.  He  denies  that  thie  la 
a  pntaHc  road  eltter  by  pi^c  nae  or 
serlptkn,  at  by  b^ng  laid  off  by  the  amnty 
court  as  a  public  road." 

The  taatlmony  In  the  canse  la  my  raeagn; 
and  so  aneertaln  In  outline  tbat  It  is  practlf 
cally  ImpoaslUe  to  locate  the  road.  It  la 
admitted  in  the  answor  that  there  Is  »iw  a 
road  mnnlng  from  tiie  Phillips  Hollow  road, 
between  tbe  lands  of  J.  A.  Jackson  and  the 
Mason  belrs,  then  about  on  the  Une  between 
Samantha  Butledge  and  the  Kasons.  then 
partly  on  the  line  betweon  Samantha  But- 
ledge  and  Jamea  Earles,  but  mosfly  on  Oe 
Barles  side  of  tbe  Une.  to  tbe  lands  ef  Jamea 
Barlea,  and  ttarongh  said  lands  to  the  landa 
of  F.  M.  Barlea,  and  through  said  F.  IL 
Barlea*  land,  a  dtotance  of  about  one-fourtt 
of  a  mile,  to  the  landa  <tf  B.  O.  AdamSt 
and  through  said  lands  to  a  tenant  honse 
on  the  landa  of  J.  W.  Dnrbam.  It  Is  also 
proven  that  tbe  road  stops  at  tbls  laat  point 
It  seema  to  be  proven  tbat  for  a  great  many 
years  tbe  road  ran.  as  It  now  does,  at  least 
through  the  land  of  Barles.  Tbe  road  m 
ran  as  far  back  as  1848.  Beyond  tbat  point 
K  ran  along  a  diffttrent  Une  flrmn  wbteb  It 
now  runs.  The  old  line  baa  long  since  been 
i  covered  with  trees  felled  across  It  or  tbMt 
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ham  falten  across  It,  and  has  also  been 
fenced  np,  and  has  been  cultivated.  In 
short,  it  .Is  fmpoBslble  from  this  pnxtf  to  In- 
dicate the  Una  of  the  old  toad  In  18^  from  Its 
beginning  to  Its  termination..  In  early  tlmra, 
wtawerer  the  line  of  the  <^  road  led,  it 
seems  to  have  been  nsed  \xy  the  pnbUc,  wheth- 
er under  a  claim  of  right  or  by  permission 
dora  not  clearly  appear.  However,  It  seems 
that  about  1S77  one  James  EarlM,  the  father 
ot  Frank  Barlee,  became  the  owner  of  the 
land  now  owned  by  Frank  Earles.  Gates 
were  pat  across  the  road,  and  about  the 
same  time  or  earlier  there  were  many  other 
gates  put  across  the  road  by  other  owners 
of  the  lands  over  whldi  the  road  ran.  These 
gates  were  across  thb  road  In  1878  when  a 
petttiw  was  sent  to  the  conntr  court  to  open 
the  road,  which  petition  waa  refused  by  the 
court  These  gates  were  still  across  the 
road  when  the  county  court  appointed  a  jury 
of  view  to  view  out  the  road.  This  order  of 
fhB  county  court  was  made  at  the  January 
term,  1879,  but  not  entered  until  the  April 
term,  ot  the  same  year,  and  then  ntmc  ivo 
tone.  This  order  reads:  "Ordered  by  the 
court  that  the  f<^wiiv  named  persons  be 
appointed  a  Jury  of  view:  B.  M.  Flamming, 
Joseph  Dodson,  HlUary  Weatherford,  Wm. 
Meadow,  Jas.  Jackson,  Taylor  Key.  to  open 
the  road  between  Hast  Bledsoe  creek  and  the 
road  known  as  the  'Uason  Hollow  Boad/ 
Said  order  made  at  the  January  term,  and 
ordered  to  be  altered  nunc  pro  tone"  At 
the  same  term  this  order  was  made  James 
Jackson  waa  appointed  "overseer  of  the  road 
from  Bledsoe  creek,  beginning  near  W.  M. 
Wray*s  shop,  runnliv  through  the  premises 
of  Jamea  M.  Mason,  J.  I4.  Earles,  J.  L, 
Davis,  Fuqua.  Landls  Wlcka,  to*  the  La 
Fayette  rcmd,  and  that  the  overseer  list  the 
hands."  It  does  not  appear  that  the  Jury 
ot  view  ever  rqwrted.  Th^  undertotft  to  lay 
out  the  road,  but  lacked  me-fonrth  of  a  mile 
of  reaching  the  terminus  Indicated  in  the 
(ffder.  Thla  resulted  from  the  objection  of 
the  landowners  ttirough  whose  land  the  road 
ran.  These  facts  do  not  appear  from  any 
r^pwt  made  to  the  county  court,  but  from 
the  testimony  of  witnesses,  as  no  report 
whatever  was  made  to  the  county  court  It 
appears  that  In  1879  one  Jackscm  was  a> 
pitted  overseer  of  the  road,  and  worked 
part  of  It;  but,  meeting  with  opposition  from 
the  owners,  tihe  work  was  abandoned;  so 
the  county  never  paid  any  more  attentl<m  to 
the  road  untU  3882  or  1883,  when  GUlem  was 
appointed;  but  he  soon  quit  the  road,  be- 
cause of  scarcity  of  bands.  The  gates  were 
across  the  road  at  the  time  an  effort  was 
made  to  lay  it  out  in  1879,  and  have  re- 
mained there.  They  wore  also  across  the 
road  when  James  Jackson,  as  overseer,  un- 
dertook to  work  the  road;  also  when  Olllem 
worked  it,  and  these  gates  were  not  dis- 
turbed by  either  overseer.  Since  the  gates 
wera  put  upon  the  land,  the  landownas,  as 


a  g«ieral  ttilng,  have  allowed  people  to  go 
through  their  gates  only  permission.  It 
thus  appears  that  only  a  part  (ft  the  oU 
road  Is  d^nitdy  Indicatsd  In  the  pro<tf,  and 
It  Is  not  shown  whethw  this  was  used  by 
the  public  under  a  claim  ot  right  or  noL 
We  do  not  think  the  facts  stated  are  aoffi- 
clent  to  show  that  the  road  In  controversy 
was  ever  a  public  road,  either  by  preaerip- 
Uoa  or  by  order  ot  tbe  court  It  oonld  not 
be  treated  as  a  road  laid  ont  by  the  county 
court  because  the  Jury  of  view  did  not 
make  any  report  It  is  necessary,  or  was  at 
the  time  Indicated,  that  the  Jury  ahould  re- 
prat,  and  that  an  order  ahonid  be  made  es- 
tablishing the  road.  See  the  practice  refo^ 
red  to  In  Justices  of  Oreene  Co.  r.  Graham, 
8Baxt77,  80;  Hawkins  v.  Jnatlraa  of  Trous- 
dale Co.,  12  Lea,  8S1.  It  la  not  at  all  de- 
cisive that  overseers  were  aniiolnted.  The 
other  entries  appearing  upon  the  county  court  j 
record  already  referred  to  destroy  all  signIA-  1 
cance  that  might  otherwise  be  attached  to  | 
the  order  appointing  Jackson  as  overseer, 
and  alao  that  appototlng  Oinem. 

Befwe  closing  this  opinion,  we  should  re- 
fer to  a  point  made  in  ai^rumait  to  tbe  ef- 
fect that  an  arbitration  was  had  betweea  | 
the  dtfendant  Eailes-  and  one  Durham  whfdi  j 
practically  settled  the  question  In  favor  ot 
the  complainants*  contraition.  The  papers  | 
concerning  that  aAltratlon  are  before  ua. 
They  have  no  such  effect  The  substance  of  | 
the  matter  was  that  Durham  and  Bailea  had 
gotten  into  a  controveray  about  tho  right  of  ; 
each  to  itass  over  the  other's  land  <m  the 
road  In  question.  The  arbltratora  decided 
as  follows:  "It  is  to  the  mutual  interest  and 
ben^t  of  both  parties  to  keep  qp  a  roadway 
through  the  said  Earles  land,  and  we  decree 
that  the  said  Durham  shall  make  and  hang 
a  good  gate  [showing  how  and  where  the 
gate  should  be  hung],  and  the  said  Siarles 
shall  make  a  good  road  out  ot  gravel  and 
stone  through  the  soft  mud  at  the  new  gate 
put  up  on  end  near  Butledge  line.  Each  party 
to  keep  up  ids  gate  la  good  order,  to  prei^t 
stock  from  trespasaing.  •  •  •  SaidBaiies 
Is  to  have  a  roadway  tturough  aald  Dui^ 
ham's  land  on  the  nwth  on  aame  condttlona. 
*  *  *  We  recommend  and  decree  the  a^ 
gates  to  be  made  and  the  road  throngli  said 
new  gates  to  he  graveted  ready  tor  nae  at 
once,  and  when  said  Durham  does  his  part 
herein  decreed  he  Is  to  have  free  nae  of  the 
road,  unobstructed  with  locks  and  keys."  It 
is  apparent  thla  arbitration  concerned  a  mere 
private  controversy  between  Dnzliam  and 
Earles,  and  that  It  can  have  no  sort  of  ^ect 
upon  the  question  whether  tbe  road  which 
is  tbe  subject  of  the  presoit  suit  Is  w  ii 
not  a  public  road.  If  it  has  any  bearing  at 
all,  It  tends  to  show  that  tbe  road  was  not 
a  public  road.  It  resnlto  that  tbe  decree  of 
the  chancellor  dismissing  the  btU  must  be 
affirmed,  with  the  coste  of  this  court  and  ti 
the  court  below.  All  concur. 

Afflrm«d  onllr  br  ■opmM  eourti  Hueh  IS.  ISOL 
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8PI0KR  et  aL  t.  JOHNSON. 
(Court  of  Ohancery  Appeals  of  TenoewB*.  Feb. 

27.  1901.) 

MORTOAQM— INSTRUMBaflT  CONVEYINa  ABSO- 
LUTE TITLE— COSTS. 

1.  A  decree  ronfirmiiig  a  partition  sale,  and 
veating  title  in  one  who  haa  advanced  purchare 
monev  for  a  bidder  who  could  not  comply  with 
his  bid,  will  be  held  to  be  a  mortgage,  where 
there  u  clear,  cogent,  and  convincing  prooC 
that  the  title  was  to  be  held  by  him  a«  eecurity 
only  for  the  payment  of  the  amount  advanced. 

2.  A  party  who  refuses  to  recognize  a  valid 
agreement  that  an  infltrument  conveying  an  ab- 
solute title  should  be  treated  aa  a  mortgage  is 
not  entitled  to  be  relieved  of  the  payment  of 
costs  of  a  suit  to  enforce  the  agreement. 

Appeal  from  chancery  court,  Dickson  coun- 
ty; A,  J.  Abemathy,  Chancellor. 

Bill  by  Burrell  and  Clarissa  Splcer  against 
J.  W.  Johnson.  From  a  decree  for  com- 
plBlnantB,  defendant  appeals.  Affirmed. 

W.  T.  Crotaer.  for  appellant  Morris  & 
Cook,  for  appellees. 

ilUBRY,  J.  This  suit  was  brought  by 
blU  filed  in  the  chancery  court  of  Dickson 
county,  Tenn.,  «n  April  18,  1886,  for  the  pur- 
pose  of  having  a  report  of  sale,  decree  of  con- 
flrmation,  and  devesting  and  vesting  title  in 
defendant,  J.  W.  Johnson,  to  a  certain  tract 
of  land  of  about  106  acres,  lying  and  being 
in  the  Fifth  civil  district  of  Dickson  county, 
Tenn.,  and  which  la  fully  described  in  Ex- 
hibit A  to  complainants'  bill  in  this  cause, 
called  a  pledge,  pawn,  mortgage,  or  security 
for  the  payment  by  complainants,  Burrell  and 
Clarissa  ^Icer,  to  defendant,  J.  W.  Johnson, 
ot  the  sum  of  $88,  with  accrued  interest,  al- 
iQEsd  to  have  been  loaned  by  defendant,  John- 
Bon,  to  complainants  to  pay  the  cash  pay- 
ment on  the  tract  of  land  aforesaid,  which 
bad  been  sold  by  the  clerk  of  the  county 
court  of  Dickson  county.  Tenn.,  under  a  d&> 
cree  of  said  county  court  decreeing  a  sale  of 
said  lands  for  distribution  of  proceeds  among 
the  heirs  at  law  of  Joseph  Splcer,  who  died 
in  1886,  seised  and  possessed  of  said  land, 
after  having  made  and  published  his  last 
-wiU  and  testament,  by  which  he  devised  a 
one-half  Interest  In  his  estate  to  complain- 
ants, and  directing  a  sale  for  division,  and 
also  for  the  purpose  of  securing  and  saving 
barmlese  the  said  J.  W.  Johnson  on  two  notes 
executed  to  the  clerk  of  said  county  court  for 
9121410  each,  bearing  interest  from  date,  and 
due,  respectively,  In  12  and  18  months,  on 
which  the  said  J.  W.  Johnson  became  surety 
for  Burrell  Spicer;  It  being  also  alleged  that 
complainants  had  tendered  the  defendant,  J. 
W.  Johnson,  $88,  with  accrued  Interest,  and 
offered  to  release  him  on  said  notes  from  fur- 
ther liability  by  paying  said  notes,  or  by  exe- 
cuting notes  with  other  parties  as  security, 
and  seeking  to  hare  the  title  to  said  land  de- 
Tested  out  of  said  Johnson,  and  vested  In 
complainants.  The  bill  avers  and  states  that 
Joseph  Spicer,  father  of  complainants,  died 
In  1806.  and  that  he  left  a  will,  giving  a  haU 
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interest  In  his  estate  to  oomplalnants;  that 
he  appointed  no  executor,  and  made  no  pro- 
Tlstons  in  the  will  authorizing  any  person  to 
sell  the  land  owned  by  him,  but  directed  a 
sale  for  division;  that  he  died  owner  of  about 
103  acres  of  land  in  the  Fifth  civil  district  of 
Dickson  county.  Term.,  which  is  described 
In  a  paper  filed  as  Elxhlbit  A  to  this  bill;  that 
on  January  S,  1887,  complainants  and  others 
Joined  in  a  petition  In  the  county  court  of 
Dickson  county  to  eCtect  the  sale  of  this  land 
in  accordance  with  the  will;   that  at  the 
April  term,  1887,  of  the  court,  an  order  of 
sale  was  made,  and  on  April  28th  thereafter 
the  derk  exposed  the  laud  at  public  sale  at 
Charlotte,  and  complainants  became  the  pur- 
chasers at  the  price  of  $300.  and  succeeded  in 
executing  their  notes,  due  In  12  and  18 
mMiths,  for  $110  each,  but  failed  to  raise  the 
cash  payment;  before  this  sale  was  con- 
firmed, a  petition  was  filed  by  J.  C.  Cox  to 
have  the  bid  raised  from  $300  to  $330,  and 
the  court  so  ordered,  and  reopened  the  bid- 
dings, and  directed  that  they  stand  open  un- 
til June  30,  1897,  at  which  time  the  land  was 
to  be  sold  to  the  highest  bidder;  the  citizens 
in  the  neighborhood  wherein  complainants  re- 
side and  other  members  of  complainants' 
family  desired  complainants  to  become  the 
purchasers  of  this  land,  and  refused  to  bid 
against  them  at  the  sale;  the  land  is  worth 
$500  cash,  and  from  $700  to  $760  on  a  credit, 
and  reliable  persons  would  have  bid  $G00  or 
$700  at  the  sale  aforesaid,  but  for  the  rea- 
sons stated;  on  the  date  of  the  last  sale,  June 
30,  1887,  Burrell  Spicer,  a  brother  of  his  co- 
complahiant,  who  acted  through  the  whole 
proceeding  for  bis  sister,  was  the  only  bidder, 
and  the  land  was  sold  to  him  for  $331;  that 
a  memorandum  on  the  back  of  the  sale  no- 
tice, first  written  in  pencil  by  the  clerk  and 
commissioner,  reads  as  follows:   "Sold  to  B. 
Spicer  and  Clarissa  Splcer  at  $331.  but  money 
not  paid  by  Spicer  yet;'*  that  complainants 
were  unable  to  raise  the  cash  payment  re- 
quired by  the  decree,  which  was  $88.  and  W. 
L.  Cook  stated  to  them  that,  while  he  did  not 
desire  to  pay  the  cash  payment  and  help 
make  the  notes  and  advance  the  amount  to 
them,  yet  be  would  do  so  rather  than  they 
should  lose  the  place;  that  about  12  o'clock 
the  day  after  the  sale  defendant.  J.  W.  John- 
son, a  neighbor,  came  to  complainants'  home, 
and  proposed  that  he  would  let  complain- 
ants have  the  money  at  6  per  cent  for  12 
months.  If  they  would  let  blm  hold  their  bid; 
this  proposition  was  agreed  to,  and  In  the  aft- 
ernoon complainant  B.  Splcer  and  J.  W.  John- 
son went  to  Charlotte  to  perfect  the  arrange- 
ment, and  the  memorandum  on  the  back  of 
the  sale  notice  was  changed,  and  reads,  "Sold 
to  B.  Splcer  and  J.  W.  Johnson,"  Johnson'a 
name  being  Inserted  In  Ink,  and  Johnson 
signed  the  notes  for  the  deferred  payments 
with  B.  Splcer,  and  at  the  time,  no  report  of 
sale  having  been  made,  defendant,  Johnson, 
desiring  to  have  the  title  Tested  In  himself  as 
security,  requested,  and  it  was  agreed,  that 
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ttw  ule  be  reported  as  made  to  J.  W.  Jolm- 
■on;  tUs  was  agreed  to  Id  the  presence  of 
wltneBsea.  and  the  only  condltlm  was  that 
If  complaiuauts  would  repay  him  the  cash 
advanced,  with  Interest,  in  12  months,  and 
save  him  harmless  from  further  liability  on 
the  notes,  he  would  convey  this  land  to 
them;  this  report  of  sale  was  confirmed,  and, 
in  accordance  with  the  agreement  title  was 
vested  In  J.  W.  Johnsm;  It  waa  agreed  at 
the  time  that  complainants  should  remain  in 
poBBession  of  the  premises,  and  they  did  so, 
and  still  occupy  them;  that  before  12  montlis 
had  expired  complainants  tendered  to  defend- 
ant the  amount  of  cash  he  had  advanced  for 
them,  and  arranged  to  meet  the  first  deferred 
note,  and  relieve  the  defendant  from  all  fur- 
ther UablU^,  and  requested  him  to  transfer 
the  legal  title  to  the  premises  to  them;  he 
refused,  and  stlU  refuses,  to  do  so,  and  re- 
cently he  has  pulled  down  gapa  in  the  fence 
l>etT(:een  his  pi-emlses  and  the  tract  in  ques- 
tion, and  permits  his  stock  to  run  at  large 
over  the  place;  he  also  moved  his  fence  so 
as  to  Include  about  a  fourth  of  an  acre  of  the 
premises  in  quesUon,  but  has  taken  no  other 
steps  to  assert  his  ownership  of  the  premises; 
he  officiously  attempted  to  pay  the  deferred 
payment  before  maturity,  and  has  paid  the 
Qrst  note  and  Interest  to  date,  Iiefm  It  ma- 
tured. Oomplalnantfl  allege  that  defendant, 
with  a  fraudulent  Intent  and  purpose  of  ot>- 
taintng  the  ownership  of  the  property  In  ques- 
tion, made  the  false  promise  aforesaid,  and 
they  allege  that  he  is  a  trustee  for  tlieir  bene- 
fit, holding  the  legal  title  to  the  premises  for 
the  security  ot  the  cash  payment  advanced, 
and  to  save  himself  harmleas  against  the 
payment  of  the  notes  secured  by  him.  They 
have  tendered  bim  the  cash  payment,  and 
agreed  to  relieve  him  of  responalbillty  for  the 
oUier  notes,  and  they  here  and  now  again 
agree  to  do  so.  They  are  willing  to  pay  the 
money  Into  court  when  and  as  the  court  di- 
rects. They  allege  that  the  conditions  pre- 
cedent to  the  vestlture  of  the  title  In  him 
was  that  he  should  convey  to  complainants 
upon  payment  of  tiie  purchase  money,  and, 
upon  their  agreement  to  do  so,  be,  with  a 
fraudulent  purpose  of  depriving  complain- 
ants of  the  dllTerettce  In  value  of  tite  land 
and  the  price  for  which  It  was  sold,  refused 
to  convey.  Tbe  prayer  "Of  the  bill  Is  that 
complainants  have  a  specific  performance  of 
their  contract,  or  that  Johnson  be  decreed 
a  trustee  for  their  benefit,  or  that  be  be  held 
to  be  a  mortgagee  holding  the  premises  as  se- 
cnrfty  for  the  purchase  money,  upon  the  pay- 
ment of  which  the  title  to  said  lands  be  vest^ 
ed  In  complainants,  and  that  Johnson's  title 
be  decreed  a  cloud  upon  complainants*  title, 
and  removed  as  such.  They  pray  for  injunc- 
tion to  enjoin  Johnson  from  throwing  down 
fences,  allowing  his  stoCk  to  run  on  tiie  iffem- 
ises,  end  from  asserting  any  control  over  said 
land,  and  for  general  relief. 

On  June  IS.  180S,  defendant.  Johnson, 
Sled  his  answer  to  complainants'  bill,  stating 


and  averrli^  as  fcdlowS:  The  death  of  Jo- 
seph Splc«r  la  admitted  oa  stated.  It  la  also 
admitted  that  he  left  a  will,  glvhig  halt  of 
Us  estate  to  complainants;  that  the  land 
was  sold  nndw  a  proper  decree  ni  the  county 
court  for  partition,  on  A.prit  28,  1S9T.  and 
bid  oflF  by  complainants,  who  failed  to  i«istf 
the  cash  payment;  that  J.  C.  Oox  filed  a  pe- 
tition, under  which  the  biddings  were  open- 
ed, and  were  to  stand  open  until  June  30ch; 
that  Cox.  raised  the  bid  of  complainants  to 
9^0,  and  that  oomplalnants,  on  June  SOtb. 
bid  9331.  and  that  the  clerk  indorsed  on  tlie 
sale  notice.  "Sold  to  B.  and  Clarissa  Spker 
at  f331.  but  money  not  paid  In  by  Splcer 
yet."  But  it  is  positively  and  emphatically 
denied  that  the  citizens  of  the  neighborhood 
all  refused  to  bid  against  complainants  on 
the  land,  tt  Is  admitted  that  complainants 
were  unable  to  raise  the  cash  payment  of 
f88;  that  they  could  not  do  so.  and  thus  com- 
ply with  the  sale  of  April  2Stti,  and  bad  not 
done  so  when  Cox  raised  the  bid,  and,  al- 
though they  had  two  whole  months  to  raise 
the  money,  they  had  not  done  ao  on  June 
30th,  when  tbe  biddings  were  to  be  closed 
and  the  sale  made  final.  It  may  be  true  that 
Cox  made  the  statements  to  complainants 
as  they  have  stated  In  their  bilL  Complain- 
ant B.  Splcer  waa  out  of  humor,  and  unwfll- 
log  that  Cox  abould  have  the  land,  but  said 
he  could  not  help  It,  and  defendant  aski'd 
him  if  he  would  let  him  (dcfendanti  have  his 
bid.  At  this  complainant  Bnn-ell  Splcer 
brightened  up,  and  said;  "Yes;  I  would  an 
soon  that  you  would  get  the  land  as  anybody 
in  the  world,  and  I  don't  want  Cox  to  bare 
It."  Defendant  had  not  thought  of  baying 
the  land,  had  as  much  as  he  needed,  and  did 
not  care  particularly  about  buying  it.  except 
about  12  acres  lying  between  dtfendant'a 
farm  at  one  end  and  tbe  public  road;  but  iie 
proposed  to  take  It  at  compialnant'a  bid. 
and  agreed,  remarking  that  if  be  could  get 
up  tbe  money  he  wanted  to  pay  It  batik,  and 
asked  defendant  what  the  Jntereat  on  ii 
would  be  for  12  montba,  and  defendant  told 
him  plainly  that  he  did  not  propose  to  lend 
bim  tbe  money  and  take  It  back  with  Interest, 
and  complainant  fully  understood  tiiat  de- 
fendant was  not  loaning  bhn  the  money. 
There  was  not  a  word  said  abont  defCTd- 
ant  lendhig  him  tbe  money  at  6  per  cmt.  for 
12  months  if  they  would  let  bhn  hold  tbeta- 
bid.  no  aucb  proposition  was  made  or  agreed 
to.  and  nobody  ever  witnessed  sndi  an  asree- 
ment.  Defendant  never  heard  until  the  bill 
was  filed  tiiat  Splcer  had  anytliing  to  do  with 
the  sale.  Complainant  B.  Splcer  could  not 
comply  with  the  sale,  told  defenduit  aot  and 
that  he  would  Qot  let  defendant  have  his 
bid.  He  did  this  to  prevent  tbe  sale  of  the 
land  to  Cox.  He  bad  the  choice  of  letting 
defendant  have  bla  bid  of  $881  or  letting  J. 
C.  Cox  get  the  land  at  9380.  He  did  not 
want  Cox  to  bave  It,  and  would  loae  one  d<ri- 
lar  If  it  went  to  Cox.  Complainant  B.  Spic« 
repeated  that  If  he  could  get  tbe  money  ]» 
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wanted  to  pay  It  back;  bnt  be  folly  trado^ 
-stood  that  he  waa  glTli^  bis  bid  to  defend- 
ADt,  and  that  the  defendant  waa  not  loaning 
in(Hiey  .to  be  paid  back,  with  Interest,  and 
.agreed  to  let  defendant  have  It  nithw  than 
Cost,  and  tbey  went  to  Charlotte,  and  had  the 
sale  r^rted  to  defraidant  Defendant  does 
jiot  know  what  was  Indorsed  on  the  sale  no- 
.tlee,  or  what  change  was  made  by  l^e  clerk, 
.but  when  they  arrived  complainant  asked 
if  Cox  had  been  there.  Being  answered  that 
be  had  not;  he  remarked  that  "we  are  all 
right."  Defendant  Inqnlred  if  the  bid  of 
Splcer  could  be  changed  to  htm,  and,  being 
informed  that  It  could,  he  informed  the  clerk 
that  that  was  tbeir  business.  He  paid  the 
cash  required  (988),  and  executed  bis  notea 
for  the  balance.  He  went  on  no  note  for 
Splcer,  and  Splcer  was  not  asked  to  go  <m 
defendant'a  note,  and  defendant  did  not  aee 
blm  sign  the  notes,  and  does  not  think  he  did. 
The  sale  was  reported  to  defendant,  tbe  re- 
port waa  confirmed,  and  decree  entered  vest- 
ing title  in  defendant.  It  was  not  agreed  at 
tbe  time  that  compl^nants  should  remahi  In 
possession.  Notblng  was  said  about  their 
remaining  in  possession.  The  year  was  far 
advanced,  and  defendant  expected  for  com- 
ploiuanta  to  remalu  until  tbe  crop  was  gath- 
ered, but  nothing  was  said  until  along  In  the 
fall,  vben  defendant  met  W,  L.  Oook,  the 
.administrator  of  Joseph  Splcer,  and  solicitor 
of  complainants  In  the  county  court  proceed- 
ing at  Dickson,  and  aaked  him  about  the 
possession  of  tbe  premises,  and  Mr.  Cook  told 
Jiiro  if  tbe  complainants  would  not  give  him 
possession  the  court  would,  and  that  was  all 
that  was  said  about  pmsession  at  any  time. 
Defendant  wanted  to  sow  wheat  on  some  of 
tbe  land,  and  did  so,  and  made  rails,  and  im- 
proved and  changed  fences  on  the  land,  and 
sowed  oats  and  grass  later  on,  without  any 
trouble  trom  complainants.  The  booses  on 
the  premises  were  almost  worthless.  De- 
fendant had  no  use  for  them,  and  was  not 
unwilling  that  eomplalnants  should  occopy 
tbem.  and  have  land  to  cultivate,  as  they  had 
no  other  place,  and  permitted  tbem  to  re- 
main, and  went  on  in  the  use  and  occupa- 
tion of  the  land  in  several  olber  ways  than 
stated  In  tbe  bill,  until  he  was  restrained  by 
tbe  injunction  in  this  cause.  The  allegation 
that  dtfendant,  with  fraudulent  intent  and 
purpose  of  obtaining  ownersblp  of  tbe  prop- 
erty, made  the  false  promise  aforesaid,  or 
any  false  promise.  Is  utterly  dented.  De- 
fendant e»cuted  bla  notes  due  In  April  for 
tbe  first  defen-ed  payment,  and  a  few  weeks 
previous  to  Its  maturity  he  had  the  oppor- 
tunity of  getting  the  money,  and  did  bo, 
and  paid  it  off  for  fear  be  would  not  be  able 
to  get  It  when  It  fell  due.  There  was  never 
a  word  about  defendant  conveying  the  land 
to  complainants,  and  that  ailegatlcm  Is  de- 
nied, and  as  to  their  tendering  bim  tbe  cash 
payment  J.  B.  Burgle,  just  before  the  filing 
of  the  bill  In  this  cause  with  complainant  B. 
.Splcer,  came  to  defendant,  and  offered,  tbey 


said,  $1W  or  more,  and  defendant  refused  to 
take  It  He  bad  paid  $88  In  cash,  and  the 
first  deferred  payment  of  over  $100,  and  cow- 
plabiants  did  not  tender  all  that  defendant 
bad  paid,  and  defendant  would  not  have  ac- 
cepted it  If  they  had.  I>efendant  has  been 
very  mnch  surprised  at  tiie  bringing  of  this 
suit  by  complainants,  and  Is  advised  that  if 
left  to  themselves  they  wonld  not  have  done 
BO,  and  the  whole  scheme  is  the  concepti<m  of 
othent,  wlfli  tbe  object  of  defrauding  defend- 
ant It  Is  Insisted  that  complainants'  state- 
ment of  tbe  case  constitutes  nothing  more 
than  a  pand  agreement  for  the  sale  of  the 
land,  and  a  contract  not  to  be  performed 
wttbin  a  year.  The  $88  could  not  be  demand- 
ed wltbln  a  year,  and  tbe  last  deferred  pay- 
ment was  not  doe  until  October  of  1888,  14 
months  trom  tbe  date  of  tbe  transaction,  and 
complainants  could  not  bold  defendant  barm- 
less  in  payment  of  this  note,  wblcb  would 
be  more  than  one  year,  and  the  defendant 
lAeads  the  same  in  bar  of  tbia  suit.  He 
^eads  that  tbe  agreement  aet  out  In  the  bill 
was  a  contract,  which  was  not  to  be  and 
could  not  be  performed  wlfbin  a  year,  and 
was  not  reduced  to  writing,  and  s^;ned  by 
himself  or  any  one  authorized  by  bim  to 
do  so.  He  further  pleads  that  tbe  agreonent 
set 'out  in  tbe  complainants'  bill  Is  a  parol 
agreemoit  for  the  sale  of  tbe  land,  and  that  « 
neither  he,  nor  any  other  persw  by  hbn  there- 
unto lawfully  authorized,  ever  signed  any 
contract  or  agreement,  or  any  memorandum 
or  note  thereof,  tar  the  sale  to  tbe  complain- 
uits  of  tbe  tract  of  land  deacrlbed  In  the  bill, 
or  any  part  thereof,  or  any  Interest  therein, 
and  he  pleads  this  matter  in  bar  of  complain- 
ants' suit 

We  find  the  facta  to  be  as  follows:  a) 
That  Joseph  Splcer  died.  In  1886.  in  Dickson 
county,  Tenn.,  seised  and  possessed  of  tbe 
lands  described  In  Ethlbit  A  to  complain- 
ants' bill,  after  having  made  and  published  . 
bis  last  will  and  testament  whereby  be 
devised  to  complainants  one-half  of  Iiia  es- 
[  tate.  which  included  «ie-half  interest  in  wld 
,  tract  of  land  of  about  108  acres,  lying  in 
;  tbe  Fifth  dvil  district  of  Dickson  county, 
i  Tenn.,  and  wbliA  la  fully  described  In  Bx- 
i  blblt  A  to  complainants'  bill.   (2)  That  after 
I  tbe  deatb  of  Joseph  Si^cer  a  regular  parti- 
,  tlon  proceeding  w^ s  had  In  the  county  court 
!  of  Dickson  county,  by  petition  filed  In  said 
'  court  by  tbe  tenants  In  common  of  said  land, 
for  the  pnnwse  at  having  said  land  sold  for 
distribution  vi  proceeds  arisUig  from  a  sale 
thereof  am<mg  those  enUtled  to  share  there- 
in; that  at  the  April  term,  1897.  a  regular 
'  decree  was  duly  entered  in  aald  case  in  said 
!  county  court,  ordering  and  decreeing  that 
said  land  be  sold  by  tbe  clerk  of  said  court 
Cor  the  purpose  of  division  of  the  proceeds 
amoog  the  parties  to  said  cause;  that  on 
April  28,  1897,  tbe  clerk  of  said  court,  after 
having  advertised  the  time  and  place  of  sale 
as  required  by  law  in  such  cases,  sold  said 
land  as  provided  by  law,  and  as  directed 
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by  said  decree  for  sale;  when  Burrell  Spleer 
and  darlBsa  E^icer  became  the  purchasers 
of  said  land  at  the  sale  at  the  price  of  fSOO; 
that  tbey  executed  their  notea  tor  $110  each, 
due,  respectlTely.  In  12  and  18  months  from 
date,  bearing  Interest  from  date,  but  failed 
to  raise  the  cash  payment  regnlred  by  said 
decree,  and  that,  before  this  sale  was  coa- 
firmed  or  reported,  on  petition  ot  J.  (X  Oox 
for  that  purpose  there  was  a  decree  entered 
In  said  cause,  opening  the  biddings  on  said 
land,  and  directing  that  tbey  stand  op«L  un- 
til June  30,  1887.  at  whidt  time  the  land  was 
to  be  sold  to  the  highest  bidder,  beginning 
with  the  bid  of  said  Om  at  the  open  bid- 
dings of  9830;  that  Borrell  Splcer,  acting  for 
himself  and  sister,  (Sarlssa  Splcer,  at  said 
sale,  under  the  open  bidding,  again  pur^ 
chased  said  property  at  the  price  of  fr.Sl; 
that  the  complainants  were  unable  to  raise 
the  cash  payment  required  by  said  decree, 
which  was  $88,  and  that  defendant,  Johnson, 
th^r  neighbor,  on  tlie  di^  after  the  sale  to 
ciHuplalnantB  at  tiie  price  of  $8ftl,  went  to 
the  home  of  complainants,  and  proposed 
that  he  would  let  them  have  the  money 
at  8  per  cent  lntf>rest  fw  12  mimths  to  pay 
the  cash  payment  required  by  said  decree, 
and  to  make  the  notes  for  them  for  the  de- 
ferred payments  on  said  lend,  if  complain- 
ants would  let  defraidant,  Johnson,  hold  their 
bid  to  secure  to  him  the  payment  of  the 
$88^  with  interest  at  6  per  cent,  and  to  save 
him  harmless  on  said  notes  executed  for  the 
deferred  payments  on  said  land;  that  this 
pn^sltlon  was  accepted  by  complainants, 
and  It  was  agreed  between  complainants  and 
defendant,  Johnson,  that  upon  his  loaning 
them  the  money  or  furnishing  the  money 
for  them  to  pay  the  cash  payment  of  $88, 
and  making  good  the  payment  of  the  notes 
executed  for  the  deferred  payments,  the  sale 
should  be  reported  to  Johnson  and  confirmed 
to  him,  and  title  devested,  and  vested  In 
him,  to  secure  to  him  (Johnson)  the  pay- 
ment of  said  $88  and  Interest,  and  to  save 
him- harmless  on  said  purcbase-money  notes 
executed  to  said  connty  court  clerk  for  the 
purchase  of  said  lands;  that  it  was  dis- 
tinctly understood,  contracted,  and  agreed 
by  and  between  complainants  and  defend- 
ant  Johnson,  that  he  was  to  hold  the  title 
to  this  land  under  said  report  of  sale,  decree 
confii-mlng  same,  and  decree  devesting  and 
vesting  title  In  him,  for  the  sole  and  only 
purpose  of  securing  to  him  (Johnson)  the 
payment  of  said  $88  and  Interest  thereon, 
and  of  saving  blm  harmless  on  the  purchase- 
money  notes  executed  to  said  county  court 
clerk  for  the  deferred  payments  on  said  land, 
and  that  the -title  was  vested  In  the  said 
Johnson  In  pursuance  of  this  understanding, 
contract,  and  agreement,  and  that  he  so  ac- 
cepted the  title  to  said  land;  that  he  was 
not  to  have  a  title  absolute  to  said  land, 
whereby  the  land  would  become  his,  but 
that  the  title  was  to  be  held  by  blm  only 
as  a  security  for  the  payment  of  said  money 


and  the  satisfactlMi  ^f  said  notes  and  to 
save  him  harmless  thei-eon.  We  find  that 
the  proof  In  this  cause  overwhebnlngly  estab- 
lishes the  fact  that  this  was  the  agreement 
contract  and  understanding  between  com- 
plainants and  defendant  Johnson,  that  Jobor 
son  so  nndwstood  It  at  the  time,  and  so 
accepted  the  title  only  as  a  security,  and  for 
no  oth»  purpose  as  aforesaid.  (3)  That  tie* 
fore  this  suit  was  brought  compl^nants, 
through  Burrell  Splcer,  made  a  tender  to  de- 
fendant Johnson,  of  the  money,  with  in- 
terest that  bad  accrued  thereon  to  the  day 
of  tender,  which  he  had  paid  for  complain- 
ants to  the  clerk  of  the  county  court  In  pay- 
ment of  the  cash  payment  required  by  said 
decree,  to  wit  $88,  and  that  complainants, 
when  they  so  tendered  said  money  to  said 
Johnson,  also  proposed  and  offered  to  re- 
lease him  from  all  furth^  liability  on  the 
notes  secured  by  him  to  the  clerk  of  the 
county  court  for  the  deferred  payments  on 
said  land,  and  thereupon  requested  the  said 
Johnson  to  convey  said  land  to  them  (com- 
plainants), which  the  said  Johnson  declined 
and  refused  to  do.  In  defendant's  answer 
he  says  that  complainants  did  not  tender 
all  that  defendant  had  paid,  and  defendant 
would  not  have  accepted  It  If  they  had. 
Oomplatnants  tender  with  their  blU  and  of- 
fer to  pay  Into  court  the  money,  with  Its 
Interest  which  had  been  paid  out  by  the 
defendant  and  also  offer  to  relieve  him  from 
all  further  liability  on  the  note  toe  the  last 
deferred  payment  on  the  said  land,  and  to 
relieve  him  from  further  liability  on  account 
of  any  of  said  notes.  We  And  that  the  title 
was  vested  In  Johnson  only  as  a  security 
for  the  amount  of  money  paid  by  hini,  witb 
Interest  and  to  save  him  harmless  on  said 
purchase-money  notes. 

Upon  the  foregoing  state  of  pleadings  and 
facts,  the  chancellor  decreed  as  follows: 
That  defendant,  J.  W.  Johnson,  holds  the 
land  in  controversy  sold  by  decree  of  the 
county  court  as  the  property  of  Joseph  Splcer 
In  the  cause  of  W.  L.  Cook,  administrator, 
against  Bettie  Splcer,  as  a  security  to  him 
for  the  money  he  had  paid  and  Is  liable  for 
on  said  land;  that  complainants  have  s 
right  to  have  the  right  or  title  of  J.  W.  John- 
son thereto  declared  a  mortgage  for  that 
purpose,  and  they  hare  a  right  to  have  said 
land  decreed  to  them  upon  completely  re- 
Imburslniff  Johnson  in  what  he.  has  already 
paid  of  the  purchase  money  on  said  land, 
and  to  be  relieved  from  all  liability  on  any 
balance  of  :>urchase  money  due  the  county 
court  clerk.  The  chancellor  then  set  out 
the  amounts  paid  by  Johnson,  and  the  bal- 
ance of  the  purchase  money  due  on  the  land; 
directed  that  the  complainants  pay  Into  the 
master's  office  an  amount  sufficient  to  cover 
the  cash  expended  by  Johnson,  and  his  lia- 
bility, and  Interest  thereon,  so  as  to  com- 
pletely relieve  defendant  from  all  liability; 
and  the  decree  recites  that  this  has  been 
done,  and  that  the  requirements  of  the  de- 
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cree  had  been  complied  with,  and  the  de- 
fendant, Johnson,  reimbursed  and  relieved 
of  all  liability;  and  he  then  decreed  that  the 
Injnnction  granted  In  the  cause  be  made  per- 
petual, that  the  claim  oC  J.  W.  Johnson  to 
the  land  described  In  the  pleadings  was  a 
cloud  upon  the  complainants'  tlUe,  and 
should  be  canceled  and  removed  as  such, 
and  all  the  right,  title,  and  claim  of  Johnson 
devested  out  of  him,  and  vested  in  Burrell 
and  Clarissa  Splcer.  The  cost  was  adjudged 
against  Johnson.  From  this  decree  the  de- 
fendant J-  W.  Johnson,  has  appealed,  and 
assl^ed  error  as  follows:  The  chancellor  err- 
ed in  finding  that  defendant's  (J.  W.  John- 
son's) title  was  a  mortgage  m  a  cloud  upon 
complainant's  title. 

The  proof  is  clear,  cogent,  and  convlndng 
that  the  title  to  said  land  was.  under  an  un- 
derstanding, agreement,  and  contract  by  and 
between  complainants  and  defendant,  J.  W. 
Johnson,  vested  In  J.  W.  Johnson  as  a  se- 
curity only  to  secure  to  him  the  payment 
of  the  $88  and  interest,  cash  loaned  to  com- 
plainants or  paid  for  them  to  the  clerk  of  the 
county  court  In  payment  for  the  required 
amount  of  cash  to  be  paid  down  by  said  de- 
cree, and  to  save  him  harmless  on  the  pur- 
chase-money notes  executed  for  the  defer- 
red payments  of  purchase  money  on  said 
land.  The  proof  in  this  case  brings  this 
case  fully  and  strictly  within  the  rule  laid 
down  in  the  line  of  our  aathorlties  with  ref- 
erence to  converting  Instruments  conveying 
an  absolute  title  upon  their  face  Into  a  mort- 
gage, pledge,  pawn,  or  security  for  the  sat- 
isfaction of  an  obligation  or  obligations, 
where  it  is  held  that.  In  order  to  convert  an 
Instrument  conveying  u[>on  its  face  an  abso- 
lute title  into  a  mortgage,  pledge,  pawn,  or 
security,  the  proof  must  be  clear,  satisfac- 
tory, cogent,  and  convincing.  There  can  be 
no  room  for  doubt,  even,  that  this  was  the 
contract,  agreement,  and  understanding  by 
and  between  the  parties,  and  that  this  title 
was  80  accepted  and  held  by  said  J.  W. 
Johnson.  It  Is  recited  In  the  chancellor'B 
decree  that  the  full  amount  of  purchase 
money,  with  interest,  Including  that  paid 
by  Johnson,  to  wit,  ¥88  cash,  and  the  note 
for  the  first  deferred  payment  on  said  land, 
and  also  the  note  for  the  last  deferred  pay- 
ment, has  been  paid  Into  court,  and  that 
thereby  the  said  Johnson  has  been  repaid 
all  of  the  money  paid  out  by  him,  with  In- 
terest to  the  date  of  said  decree,  which 
amount  so  paid  Into  court  was  directed  to 
be  paid  to  said  Johnson.  We  find  as  a  fact, 
and  are  also  of  opinion,  and  so  hold  as  a 
proposition  of  law.  that  a  sufficient  tender 
was  made  by  complainants  to  Johnson  be- 
fore the  bill  In  this  cause  was  filed,  and  also 
that  Johnson  declined  to  accept  said  tender, 
or  to  receive  the  amount  of  money  paid  out 
by  blm,  wltb  Interest  In  other  words,  he 
refused  absolutely  to  recognize  the  right  of 
complainants  to  pay  him  the  money  and  In- 
terest paid  out  by  him.  and  to  save  lilm 


harmless  on  the  outstanding  note,  and  tbelr 
right  thereupon  to  demand  from  him  a  con- 
veyance of  the  legal  title  to  said  land.  This 
tender  was  kept  up  and  is  offered  by  coul- 
plalnants  in  their  bill,  so  that  there  Is  noth- 
ing In  the  Insistence  of  the  defendant  that 
there  was  no  tender  of  a  sufficient  amount. 
We  further  find,  and  are  further  of  the 
opinion,  and  so  hold,  that  It  was  the  duty  of 
J.  W.  Johnson  to  have  accepted  his  money 
and  Interest  and  to  have  allowed  complain- 
ants to  relieve  him.  by  payment  or  otherwise, 
from  all  further  liability  on  the  outstand- 
ing purchase-money  note  In  the  hands  of  the 
clerk  of  said  county  court  and  thereupon 
to  have  conveyed  to  the  complainants  the 
legal  title  to  said  land,  by  doing  which  he 
could  easily  have  avoided  the  litigation,  and 
the  imnecessary  cost  brought  about  by  the 
litigation  in  this  cause;  and  that  by  his  fail- 
ure to  carry  out  his  contract  and  agreement 
with  complainants,  and  allow  them  to  pay 
in  the  amount  paid  out  by  blm,  with  inter- 
est, and  secure  him  against  loss  upon  tbe 
second  note  by  paying  it  ot  otherwise  se- 
curing it  satisfactory  to  the  clerk,  and  there- 
upon conveying  said  land  as  per  contract 
and  agreement  to  complainants,  he  brought 
about  the  necessity  of  filing  this  bill,  and  in- 
curred thereby  a  liability  for  al!  tiie  cost 
So  then,  in  onr  opinion,  there  Is  nothing  In 
tbe  Insistence  of  defenda:it's  counsel  that 
he  should  be  relieved  of  the  payment  of  the 
cost  in  tiiat  cause  accrued,  nor  Is  there  any- 
thing in  their  Insistence  that  tbe  chancellor's 
decree  was  erroneous  or  Inequitable  in  this 
record.  Tills  result  was  brought  about  by 
the  unwillingness  and  failure  of  defendant 
to  comply  with  the  plain,  valid,  and  binding 
contract  and  he  cannot  now  complain  at 
the  cost  decreed  against  him,  having  him- 
self made  this  litigation  necessary,  and  hav- 
ing caused  the  accrual  of  this  cost.  We  are 
of  opinion,  and  so  hold,  that  the  assignment 
of  error  Is  not  well  taken,  and  that  the  de- 
cree of  the  chancellor  is  In  all  things  correct, 
and  that  there  is  no  error  therein.  We  af- 
firm the  decree  of  tbe  chancellor,  and  the 
defendant  will  pay  the  cost  In  tbe  cotirt  be- 
low, and  be  and  his  security  on  the  appeal 
bond  will  pay  the  cost  of  appeal  In  this  case. 
All  concur. 

Affirmed  orally  by  supreme  court  March 
10.  1901. 


KERNELL  et  al.  v.  OBUTCHEB. 
(Oonrt  of  Oiancery  Appeals  of  TenncMee. 
Feb.  21.  1901.) 

■XBCUTORS  AND  ADBUNISTRATORB-DIBTRIB- 
UTSES'  CUIH  AGAINST  DBOBASBD  AD< 

MI  NISTRATOR— PROOF— SUPPICIBNCY. 
1.  Distributees  filed  a  bill  against  the  estate 
of  a  deceased  administrator  to  collect  their  in- 
terest in  a  sum  of  mon^  which  It  was  alleged 
he  had  not  accounted  for  la  his  inventwy  and 
final  settlement,  to  whidi  no  objections  had 
been  made.  The  bill  was  filed  seven  years  aft- 


Digitized  by  Google 


1046 


61  SOUTHWESTERN  BEPORTER. 


(Tenn. 


er  hit  final  BettlcmeDt,  and  nearlr  two  years 
after  his  dcntb,  though  he  was  solveot  and 
complainants  needed  money.  Complainanta' 
delay  was  not  explained,  and  the  character  of 
the  witnesses  who  testified  in  support  of  the 
claim  was  doubtful.  Bcld,  that  the  claim  was 
not  sufflcieatly  proren,  in  view  of  complainants' 
lacbea. 

2.  Distribntees  who  are  cnilty  of  great  delay 
and  laches  iu  aaaerdDg  tfirir  claim  against  a 
ralvent  administrator  in  bis  lifetime  must  pro- 
dace  clear  and  undoubted  proof  of  their  claim 
when  it  is  presented  against  his  estate. 

Appeal  from  chancery  court,  Stewart  coun- 
ty; J.  S.  Gobble,  Chancellor. 

Bill  by  T.  J.  Eernell  and  others  against 
Robert  Oatcber,  administrator  of  D.  M. 
Jones,  deceased.  From  a  decree  for  defend- 
ant, complainanta  appeal.  Affirmed. 

J.  W.  Klce,  for  appellants.  J.  W.  Stout, 
for  appellee. 

BAIITON.  J.  This  was  a  bill  filed  by  two 
of  the  daughters,  belrs  at  law,  and  dlstrlba- 
tees  of  Naomi  Jones,  deceased,  who  were 
Joined  by  their  husbands,  against  Robert 
Crutcber.  the  administrator  of  D.  M.  Jones, 
deceased,  who  (D.  M.  Jones)  had  been  the 
administrator  of  their  mother,  Naomi  Jones, 
deceased,  to  recover  their  shares,  alleged 
to  be  one-flfth  each,  of  tbe  sum  of  $1,050, 
which  It  was  claimed  the  said  D.  M.  Jones 
bad  borrowed  from  their  mother  In  1S86, 
and  which  it  Is  claimed  that  he  had  not 
paid,  and  had  not  accoimted  for  In  his  in- 
ventory or  settlement  made  by  him  as  ad- 
ministrator of  his  mother.  The  bill  was 
also  filed  against  the  other  heirs  and  distrib- 
utees of  Xaoml  Jones,  decenaed.  The  bill 
claims  that  Naomi  Jones  died  In  1887  or 
1888;  that  D.  M,  Jones,  Catherine  Whltford, 
and  the  children  and  heirs  of  Emallne  Rho- 
den,  and  the  complainants  Mm  Martha  Eer- 
nell flind  Sallle  Anderson  were  left  as  her 
only  heirs  at  law  and  distributees;  that  D. 
M.  Jones  was  appointed  her  administrator 
on  September  3,  1888,  and  filed  bis  Inventory 
soon  thereafter,  and  on  September  7,  1891, 
made  a  settlement  with  the  clerk  of  the 
county  court  of  Stewart  county,  and  char- 
ged himself  with  only  |180.16.  and  waS 
allowed  credits  amounting  to  5139.55,  leav- 
luK  a  balance  for  the  distributees  of  only 
$40.<J0.  It  was  further  charged  that  In  18Sfl 
or  1887  D.  M.  .Ton'ps  had  borrowed  from  his 
mother,  Naomi  Jones.  |1,050,  but  that  he 
never  charged  himself  with  or  accounted 
for  this  $1,050.  and  never  mentioned  It,  not- 
withstanding be  had  the  amount  in  his  own 
hands;  and  it  Is  Insisted  that  he  should 
have  been  charged  with  the  amount  and  In- 
terest, and  he  was  bound,  as  administrator, 
to  have  collected  this  sum  and  accounted 
for  it,  and,  not  having  done  so,  tbat  his  es- 
tate Is  liable  for  the  same;  that  be,  the  said 
D.  M.  Jones,  died  in  1896.  and  the  defend- 
ant Robert  Crutcber  qualified  as  bis  admin- 
istrator; and  that  the  complainants  were 
entitled  to  recover  one-flfth  each  of  the  sum 
<tf  f 1,060.  and  one-flfth  each  of  the  sum  of 


r  $40.60,  shown  by  Jones*  settlement  to  have 
I  been  In  his  hands.  This  bill  was  filed  on 
'  February  28,  1898.  Tbe  administrator  an- 
I  swered  this  bill.  Admitted  the  death  of 
Naomi  Jones,  the  appointment  of  .D.  M. 
Jones  as  administrator,  his  death,  and  tbe 
appointment  of  the  defendant  Cmtcber,  and 
then  denied  that  D.  M.  Jones  ever  borrow- 
ed $1,050,  or  any  other  snm,  from  bis  moth- 
er, and  denied  that  he  owed  her  one  cent 
for  anything.  Denied  that  he  owed  com- 
plalnantB  anything  at  his  death.  Admitted 
i  that  a  settlement  filed  by  Jones  in  tbe  coun- 
I  ty  court  showed  that  there  was  due  com- 
■  plalnonts  about  $16  ttom  the  estate,  bot 
averred  that  the  facts  were  that  complain- 
ants were  Indebted  to  D.  M.  Jones  In  a  la^e 
amount,  and  tbat  he  credited  complainants 
with  said  amount,  leaving  them  still  in  his 
debt,  bnt  that  be  never  made  any  attempt 
to  collect  from  them,  because  they  were  in- 
solvent. He  further  averred  that  D.  M. 
Jones  had  always  been  solvent,  and  that 
complainants  bad  made  no  demand  upon 
him  In  his  lifetime,  made  no  objection  to  his 
settlement,  and  made  no  claim  or  effort  to 
collect  anything,  and  charged  that  complain- 
ants had  been  guilty  of  gross  laches  and 
neglect.  If  anything  was  due  them.  In  falling 
to  object  to  Jones'  settlement,  and  In  fail- 
ing to  collect  the  amounts  now  sued  for  un- 
til the  lapse  of  time  and  death  had  obscured 
tbe  facts,  and  pleaded  that  they  were  estop- 
ped from  claiming  anything  from  the  estate 
of  D.  M.  Jones  by  reason  of  these  matters, 
even  If  there  had  been  anything  doe  them, 
which  was  denied.  The  original  bill  wa-> 
amended  so  as  to  make  tbe  other  heirs  anri 
distributees  of  Mrs.  Jones  parties.  Guard- 
ians ad  litem  were  appointed,  and  answers 
were  filed  for  them,  and  an  administrator 
de  bonis  non  was  appointed  and  answered, 
and  In  his  answer  he  denies  that  D.  M. 
Jones  owed  Naomi  Jones  $1,060,  or  any  other 
sum  of  money,  or  anything  else.  He  denied 
tbat  there  was  anything  due  the  complain- 
I  ants.  Other  of  tbe  defendants,  belrs  and 
distributees  of  Mrs.  Jones,  answered,  dis- 
claiming any  claim  on  their  part,  and  deny- 
ing the  aUegations  of  the  bill.  Proof  was 
taken,  and  the  cause  heard,  and  the  chan- 
cellor dismissed  the  biU. 
I  Most  of  the  testimony  adduced  went  to 
tbe  point  as  to  whether  or  not  D.  M.  Jones. 
I  dccpaseri,  had  obtained  or  borrowed  from 
,  his  mother  $1,000  In  1886  to  pay  for  a  tract 
'  of  land,  or  interest  Id  a  tract  of  land,  at 
that  time  bought  by  him  from  one  Crisp: 
the  payment  really  having  been  made  to 
one  Scarboro,  the  original  vendor,  from 
whom  Crisp  and  Jones  bad  bought;  Jones 
buying  Cilsp's  Interest  subsequently  and  pay- 
ing for  it  Two  witnesses  (Crisp  and  one 
Jeff  Melton)  testified  tbat  Jtmes  did  obtain 
$1,000  from  bis  mother  to  make  this  pay- 
ment. These  witnesses  are  both  attacked, 
and  testimony  is  adduced  to  show  tbat  tb^y 
were  not  entitled  to  fall  faith  and  credit 
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on  oath.  Their  character  la  sustained  by 
other  witnesses.  As  to  one  (Crisp)  it  ap- 
pears that  some  jears  ago  he  was  arrested 
before  a  magistrate  and  bound  over  to  court 
for  stealing  two  hogs;  and,  according  to 
his  own  admissions,  although  he  denies  steal- 
ing the  hogs,  he  bribed  or  hired  the  state's 
witnesses  to  leave  the  country,  so  as  not 
to  testify  against  him.  The  proof,  however, 
shows  that  this  was  some  10  years  ago,  and 
witnesses  say  that  his  present  character 
and  standing  are  fair.  Some  of  the  wit- 
nesses also  describe  the  witness  Melton  as 
baring  the  reputation  of  being  the  biggest 
liar  In  the  county.  Others,  however,  say 
they  would  give  bim  full  faith  and  credit 
Another  witness,  who  Is  not  Impeached  (one 
W.  H.  Shaw),  states  that  he  had  a  conver- 
sation about  the  purchase  of  the  land  known 
as  the  "Blgln  Land,"  and  that  Jones  said 
be  and  Mr.  Crisp  bought  the  land  in  part- 
nership and  gave  $1,500  for  It  But  he  said 
be  got  tired  of  being  in  paitnershlp  with 
Crisp,  and  that  he  gave  Crisp  f 1,000  for  bis 
Interest  in  the  place;  that  he  understood 
from  bim  that  he  got  it  from  his  mother; 
and  that  it  is  his  recollection  that  he  paid 
?l,000  to  Scarboro  for  Crisp.  Said  that  he 
was  ready  to  settle  with  the  heirs,  but  that 
there  was  nothing  due  them.  The  evidence 
of  these  witnesses.  If  they  are  to  be  believed, 
points  strongly  to  the  fact  that  D.  M.  Jones 
obtained  at  least  $1,000  from  his  mother. 
But  we  are  confronted,  when  we  come  to 
consider  this  issue  of  fact,  with  the  follow- 
ing undisputed  facts:  The  husband  of  Mrs. 
Jones  had  died  prior  to  ISdO.  She  and  her 
son  lived  together.  In  1880  she  was  allotted 
dower  and  homestead.  Her  son  had  bought 
the  interest  of  several  of  the  heirs  In  the 
place,  and,  as  stated,  they  lived  together. 
The  proof  shows  that  he  was  a  bard-work* 
Ing,  close,  saving,  industrious,  and  success- 
ful man.  On  September  9,  ISSO,  when  he 
and  his  mother  were  living  together,  he 
bought  the  Crisp  farm  or  Interest  for  $1,(XX). 
Mrs.  Naomi  Jones  died  in  18SS,  and  her  son 
D.  M.  Jones  was  appointed  her  administra- 
tor. If  he  borrowed  the  money  at  all,  he 
olrtalned  It  on  September  9, 1886.  Two  years  • 
afterwards.  In  September,  1888,  he  was  ap- 
pointed administrator  of  bis  mother,  and 
then  filed  an  Inventory  of  her  estate,  In 
which  he  charged  himself  with  $180.15;  and 
there  was  Included  in  this  a  debt  against 
the  complainant  Anderson  for  $30,  and 
against  the  complainant  Kemell  for  $7.40. 
On  September  7,  1S91.  D.  M.  Jones,  as  ad- 
ministrator of  his  mother,  made  a  final  set- 
tlement with  the  clerk  of  the  county  court 
which  was  approved.  In  which  he  was  char- 
ced  with  the  full  amount  of  his  inventory; 
no  credits  being  allowed  for  Insolvent  claims. 
Matters  remained  In  this  shape,  and,  so  far 
ns  this  record  shows,  no  complaint  was  made 
and  no  exception  was  taken  to  the  inven- 
tory as  filed  by  the  administrator  in  1888, 
nor  to  the  settlement  made  by  bim  in  ISOl. 


until  this  bill  was  filed  In  lS9a  D.  M.  Jones 
died  In  1SU6,  and  the  defendant  Crutcber 
was  appointed  his  administrator,  and  about 
two  years  thereafter  (that  Is  to  say,  on  Jan- 
uary 7,  18S6)  this  bill  was  filed.  Therefore 
we  find  the  complainants  seeking  to  collect 
an  Interest  In  a  sum  of  money  claimed  to 
have  been  loaned  by  their  mother  twelve 
years  before  the  filing  of  the  bllL  Their  bill 
Is  filed  ten  years  after  their  mother's  death, 
—ten  years  after  D.  M.  Jones,  administra- 
tor, had  filed  his  Inventory,  In  which  be  did 
not  charge  himself  with  this  sum,  though 
he  did  charge  himself  with  debts  claimed 
to  be  due  from  these  parties  who  are  now 
complainants.  So  far  as  shown,  they  made 
no  objection  to  this  Inreutory  and  statement; 
do  not  appear  to  have  denied  that  they  then 
owed  the  estate,  nor  to  have  claimed  that 
be  was  then  indebted.  Their  bill  is  filed 
seven  years  after  his  final  settlement  or 
about  that  long,  and  nearly  two  years  after 
the  death  of  D.  M.  Jones.  The  proof  shows 
that  during  all  this  time  they  were  insolvent 
and  In  need  of  money,  while  Jones  was  pros- 
perous and  amply  solvent,  and  that  any  debt 
be  owed  could  have  been  collected  from  bim. 
In  1897  It  appears  that  the  administrator 
of  D.  M.  Jones  filed  his  Inventory,  showing 
his  personal  estate  to  be  $2,740.83.  In  1807 
he  was  assessed  with  real  estate  amount- 
ing to  something  over  $3,200.  In  other  words, 
it  is  made  entirely  clear  that  D.  M.  Jones 
was  amply  solvent  and  complainants  could 
have  collected  this  claim.  No  explanation 
is  given  why  they  did  not  do  so.  But  now, 
some  two  years  after  his  death,  they  bring 
this  suit  It  Is  true  that  the  ten-years  stat- 
ute of  limitations,  which  protects  administra- 
tors, etc..  has  not  expired.  But  It  is  evi- 
dent that  complainants  have  been  guilty  of 
great  delay,  laches,  and  neglect  in  assert- 
ing their  claims. 

If  this  suit  had  been  brought  within  n  rea- 
sonable time  after  Jones  made  the  settlement, 
and  during  his  lifetime,  and  If  the  evidence  we 
find  in  this  record  had  been  adduced,  and  was 
not  met,  explained,  and  contradicted  by  him, 
we  would  be  disposed  to  give  much  more 
weight  to  complainants'  witnesses  than  we 
now  are.  But  In  the  first  place.  It  Is  Indeed 
remorkable  that  complainants,  needing  money 
as  they  did,  and  their  brother,  the  administra- 
tor of  their  mother's  estate,  being  able  to  pay, 
as  he  was,  they  should  not  at. the  time  bis  In- 
ventory was  filed,  have  made  some  complaint. 
It  is  still  more  remarkable  that  when  he  made 
his  final  settlement-  showing  them  charged 
with  uncollected  debts,  and  falling  to  charge 
himself  with  this  large  sum,  they  should  for 
five  years  of  his  lifetime  have  let  the  matter 
sleep,  and  then  waited  two  years  more  before 
asserting  their  claim;  and  we  do  find  that  they 
have  been  guilty  of  the  greatest  laches  and 
neglect  about  the  matter,  and  must  suffer  the 
consequences.  We  do  not  say  that  whatever 
the  facts  might  be,  on  account  of  this  long  de- 
lay. It  being  short  of  the  time  prescribed  by 
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statute,  the  complainants  would  be  repelled.  If 
we  could  see  from  the  entde  record  tbat  there 
was  no  question  as  to  the  facts  of  the  Indebt- 
edness, and  that  Jones  had  evidently  failed  to 
charge  hims^  with  tiie  sum  of  $1,<KS0,  and 
had  failed  to  account  for  that  amount,— «s 
If,  for  Instance,  he  had  himself  left  evidence 
of  this  fact,  or  If  hla  admissions  to  tbat  effect 
were  clearly  and  indubitably  proren,— then  the 
mere  delay  would  not  repel  the  complainants. 
But  such  a  case  Is  not  presented.  It  is  true 
that  if  the  suit  had  bem  brought  during  tbe 
lifetime  of  Jonea,  or  immediately  after  hla  set- 
tlement in  the  county  court,  upon  the  record 
as  It  now  stands,  without  explanation  by  him, 
we  might  have  serious  doubts  as  to  whether  he 
should  uot  be  charged  with  this  sum  claimed. 
But  we  hare  no  such  case  as  stated  In  eith- 
er BuppoBition.  We  have  this  long  neglect 
and  delay,  when  tbe  situation  of  the  parties 
is  entirely  changed.  If  the  suit  had  been 
promptly  brought  during  the  lifetime  of  Jones, 
then  he  could  have  been  heard  to  explain  and 
contradict,  and  to  bring  forth  his  evid^ce  to 
contradict,  the  claims  now  set  up  by  these 
parties;  but  tbey  have  waited  until,  as  sta^ 
ed,  he  is  deprlred  of  this  means  of  showing 
the  truth,— waited  until  his  lips  are  dumb, 
and  we  cannot  any  longer  have  his  explana- 
tion or  his  aid  in  ascertaining  the  truth.  We 
have,  as  proven  by  the  complainants*  own 
witnesses,  a  statement  made  by  him  that 
there  was  nothing  coming  to  these  parties. 
We  hare  his  sworn  settlement  In  the  coun- 
ty court  Beyond  this  he  has  not  been 
and  cannot  be  heard.  As  against  the  case  so 
made  In  his  behalf  we  have  the  statements  of 
two  witnesses  as  to  whose  character  a  doubt 
bas  at  least  been  raised.  Tbe  testimony  of 
the  two  does  not  accurately  correspond. 
The  tects  testified  to  by  them  are  to  some 
^ent  contradicted  by  the  testimony  of  Scar- 
boro  as  to  tbe  character  of  the  money  paid  to 
him,  and  by  the  widow  of  D.  M.  Jones  as  to 
where  he  got  the  money  at  the  time  the  pay- 
ment was  made.  But,  besides  this.  If  we  be- 
lieve that  he  had  originally  obtained  the  mon- 
ey from  his  mother,  there  is  nothing  to  show 
as  to  whether  he  bad  not  paid  It  back  to  her 
Iwfore  the  time  of  her  death.  As  a  matter  of 
fact,  however,  so  far  as  we  can  gather  from 
the  proof  In  this  record,  without  going  Into  a 
discussion  of  its  details,  we  do  not  believe 
thot  she  ever  had  this  sum.  Counsel  for  the 
complainants  malces  a  calculation  In  which  it 
Is  shown  that  she  liad  or  should  have  received 
something  like  $500  In  cash;  that  Is  to  say. 
tbat  she  rec^ved  or  should  have  received 
some  ?213  as  distributee  of  her  husband's  es- 
tat?.  and  then  had  certain  exempt  property, 
as  mules,  oxen,  cows,  hogs,  sheep,  etc.  It 
is  not,  however,  shown  that  she  received  cash 
for  these,  and  accounts  liept  by  her  In  certain 
stores  show  that  she  made  considerable  ex- 
penditures for  herself  and  relatives.  But, 
without  further  going  Into  details,  we  are  of 
opinion  that  If  she  had  loaned  her  son  fl,- 
000,  She  probably  would  have  had  a  large  part 


of  this  on  hand  at  her  death.  If  he  bad  re- 
paid It;  and  the  weight  of  the  evidence  wnuld 
therefore  seem  to  be  that;  if  he  had  borrowed 
this  sum  from  her,  he  had  not  fully  r^iiald  It 
But  it  Is  equally  true  that  the  weight  of  tbe 
evidence  is  that  In  1886,  at  the  time  he  b 
said  to  have  borrowed  l^ls  money  from  fa.-r, 
she  never  had  any  such  sum  on  hand.  Tali- 
lug  this  fact  In  connection  with  the  state- 
ments she  Is  proven  to  have  made,  with  tbe 
not  at  all  saUsfactoiy  character  of  tbe  wit- 
nesses Melton  and  Crisp,  and  not  being  im- 
pressed with  the  character  of  their  tesUmony 
when  carefully  analyzed,  and  In  view  of  the 
fact  that  the  administrator,  D.  M.  Jones,  filed 
his  Inventory,  which,  under  tbe  law,  was 
sworn  to,  and  filed  hla  settlement,  whlcb  stool 
unchallenged  by  these  parties  for  seven  years, 
we  are  Impelled  to  believe  tluit  the  claim 
presented  Is  not  a  just  one;  and  we  do  not 
believe,  in  the  light  of  All  these  facts,  and  the 
conduct  of  the  parties,  that  D.  m:.  Jonea  had 
borrowed  or  owed  his  mother  at  tlie  time  of 
her  death  the  sum  of  91,000,  or  any  oUier 
sums,  which  he  failed  to  account  tbr.  We 
therefore  find  as  a  fact  that  he  did  not  In 
finding  this  fact  however,  in  order  ^t  the 
parties  may  have  the  benefit  of  the  qaestlon 
on  an  amreal,  we  state  that  the  neglect,  negli- 
gence, and  delay  of  these  parties  In  present- 
ing this  claim  has.  to  a  lai^  extent,  Influen- 
ced this  result;  and  we  bold  that  as  a  matter 
of  law,  there  has  been  such  delay,  laches,  and 
neglect  that  to  sustain  a  claim  of  tbia  char- 
acter, the  parties  must  produce  clear  and  un- 
doubted evidence  and  proof  of  their  claim. 

In  his  final  decree  the  ehancdior  allowed 
the  complainants  judgment  against  the  ad- 
ministrator for  two-fifttis  of  ¥40.60,  shown  to 
have  been  In  the  hands  of  the  admlnlstratw 
at  the  time  of  his  settlement  together  with 
Interest  thereon,  making  $24  In  alL  The 
whole  case  is  probably  opened  up  by  the  broad 
oppeal  of.  the  complainants,  but  Inasmuch  as 
the  defendant  has  assigned  no  errors,  and 
makes  no  complaint  of  this  much  of  tbe  de- 
cree, we  simply  content  ourselves  wUb  af- 
firming tbe  decree  of  the  chancellor,  tbongb 
we  very  much  doubt  whether  the  complain- 
ants are  entitled  to  recover  anything  or  not. 
The  decree  of  the  chancellor  will  be  affirmed. 
The  costs  of  the  court  below  will  be  paid  as 
decreed  by  the  chancellor;  the  cost  of  the  ap- 
peal, by  the  appellants.   All  concnr. 

Affirmed  orally  by  supreme  court,  February 
13,  1001. 


PBTWAT  et  al.  v.  MATTHBWS  et  aL 
(Oonrt  of  Chancery  Appeals  of  Tennessee. 
Feb.  26,  1901.) 

MORTOAGES—SATTSPACTTON— EFFECT  —PAROL 
EVIDBNCB  TO  CONTRADICT. 
A  mortKagee's  eutrr  of  satisfsctioa  on  the 
record,  recUtng  that  the  mortgage  debt  has 
been  paid.  Is  only  prima  facie  evidence  of  pay- 
ment,  and  mar  be  consistently  explained  away 
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by  evidence  HbowiDg  that  it  was  not  paid  in 
fnll,  and  that  lie  only  intended  to  release  the 
property  from  the  lien  of  the  mortgage. 

Appeal  from  chancery  court  of  William- 
son  comity;  H.  H.  Cook,  Chancellor. 

Bill  by  W.  J.  Petway  and  others  against 
K.  D.  Matthews  and  others.  From  a  decree 
for  compialnanta,  defttidanto  appeaL  Af- 
firmed. 

Henderson  &  Berry,  for  appellants  Mat- 
thews et  al.  8.  S.  House,  for  appellant 
Parks.  Bggleston  St  Eggleston  and  W.  W. 
Fair,  for  appellees. 

MURRY,  J,  This  suit  was  brought  by 
W.  J.  Petway  and  E.  K.  Smithsou,  executors 
of  William  Jones,  deceased,  against  E.  D. 
Matthews,  B.  E.  Matthews,  W.  H.  Matthews, 
and  J.  H.  Parks,  administrator  of  W.  D. 
Parks,  by  bill  Sled  in  the  chancery  court  of 
\Vllllain8on  county  on  April  22,  1899,  for  the 
purpose  of  recovering  balance  claimed  to  be 
due  on  a  note  for  $800,  executed  to  complain- 
ants' testator,  February  21,  1894,  and  due 
January  1,  1896,  with  interest  from  date,  and 
signed  by  E.  D.  Matthews,  W.  D.  Parks,  B. 
B.  Matthews,  and  W.  H.  Matthews.  The 
bill  states  and  avers  that  complainants  found 
In  the  bank  box  among  the  valuable  pa- 
pers of  said  William  Jones,  deceased,  said 
note,  which  Is  Indorsed  on  the  back:  "Re- 
<!elTed  on  within  note  interest  to  January, 
1896.  Wm.  Jones."  "Received  on  within 
note  Interest  to  Jan.  1,  1800.  This  March 
30,  1896.  'Wm.  Jones."  "Received  on  the 
within  note  J79.66.  This  July  2B.  1896.  Wm. 
Jones."  That  said  note,  with  interest  from 
January  1,  1890,  Is  due  and  wholly  unpaid, 
with  the  exception  of  a  credit  of  |79.66  made 
July  25,  189S.  That  W.  D.  Parks,  one  of 
the  makers  of  said  note,  is  dead,  and  J.  H. 
Parks  Is  his  regularly  qualified  administra- 
tor. That  defendant  Matthews  claims  that 
said  note  has  been  paid  In  full  In  some  real- 
estate  transaction  with  William  Jones  dur- 
ing his  lifetime,  and,  as  complainants  are 
Informed,  defendant  Matthews  and  William 
Jones  had  a  number  of  transactions,  some  of 
which  appeared  to  be  somewhat  complicated. 
That  complainants  are  constrained  to  seek 
the  aid  of  th9  court  In  enforcing  the  collec- 
tion of  said  note.  That  on  February  21,  1894, 
defendants  executed  to  William  Jones  their 
two  notes,  for  the  sum  of  fSOO  each,  due,  re- 
spectively, January  1,  1895  and  1896,  with 
Interest  from  date.  That  said  notes  were  se- 
cured by  a  mortgage  on  a  house  and  lot  in 
the  city  of  Nashville,  executed  by  defend- 
anta  B.  D.  Matthews  and  wife.  In  which 
tbey  eoTenanted  that  said  house  and  lot  was 
uninenmbered.  That  Jones  afterwards  dis- 
covered that  there  was  a  prior  mortgage  on 
«ald  honse  and  lot  held  by  the  People's  Build- 
ing ft  Loan  Association.  That  said  house 
and  lot  was  sold  July  2S,  1896,  to  Mrs.  B. 
A.  Garter  for  the  sum  of  91.600.  That  out 
■of  said  sale  the  mortgage  of  the  bnlldlog 
And  loan  association,  amounting  at  that  date 


to  $619.56,  and  a  commission  of  $05  to  the 
agent  who  negotiated  the  sale,  and  back 
taxes  of  about  $50,  were  paid,  leaving  of 
the  purchase  money  about  the  sum  of  $900, 
which  came  to  the  hands  of  William  Jones 
under  his  mortgage  al)ove  mentioned,  which 
sum  was  applied  to  the  payment  In  full  of 
the  first  note  above  mentioned,  with  Interest 
thereon,  and  the  balance  of  $79.66  was  ap- 
plied as  a  credit  on  the  note  sued  on  in  this 
case.  That  complainants  admit  that  Wil- 
liam Jones  released  all  liens  be  had  by  rea- 
son of  his  mortgage  against  the  honse  and 
lot  above  mentioned,  on  the  mai^n  of  the 
trust  deed  book,  as  be  was  required  to  do 
this  by  the  purchaser  of  said  property,  but 
they  deny  that  .he  thereby  intended  to  show  a 
satisfaction  of  the  note  %ued  on  In  this  cause. 
The  prayer  of  the  bill  is  for  decree  In  favor 
of  complainants,  and  against  the  defendants, 
and  each  of  them,  for  the  amount  of  the 
note  herein  sued  on,  together  with  the  in- 
terest thereon,  less  the  credit  of  $79.66  above 
mentioned,  and  for  all  costs  of  suit,  and  for 
general  relief. 

B.  B.  Matthews,  on  July  1,  1893,  filed  his 
answer  to  complainants'  bill,  in  which  he  ad- 
mits the  debt  of  William  Jones  at  the  time 
stated  in  the  bill,  to  wit,  September,  1898, 
and  the  qualification  of  complainants  as  his 
executors.  He  admits  the  finding  of  the  note 
as  stated  In  the  bill,  but  the  production  of 
the  original  note  Is  demanded.  Denies  that 
said  note  is  unpaid,  but  would  show  that 
the  same  had  been  paid  and  fully  settled 
with  William  Jones  in  his  lifetime,  as  far  as 
respondents  and  the  other  makers  of  the 
note  are  concerned,  and  pleads  that  the  same 
has  been  fully  paid  and  discharged.  It  is 
denied  that  B.  D.  Matthews  had  a  number  of 
transactions  with  Jones.  He  bad  only  the 
one  referred  to  in  the  bill,  out  of  which 
grew  several  negotiations  In  regard  thereto. 
For  several  years  he  has  been  engaged  In 
the  jOusiness  of  real-estate  agent  In  Nashville. 
One  James  Putman  and  wife  were  the  own- 
ers of  a  certain  lot  in  Nashville,  which  they 
had  engaged  respondent  to  sell  for  them, 
which  lot  was  incumbered  by  mortgage  to 
the  People's  Building  &  isavings  Association 
at  Nashville,  dated  April,  1897,  upon  which 
there  was  due  the  sum  of  $744.16.  William 
Jones  was  n  depositor  In  the  Commercial 
National  Bank  of  Nashville  at  the  time  of  Its 
failure.  In  1893,  in  the  sum  of  $3,693.55.  Said 
bank  was  placed  In  the  hands  of  a  receiver 
by  the  federal  authorities,  and  certificate  of 
deposit  was  Issued  to  Jones  by  J.  W.  Blake- 
more,  receiver,  for  said  amount.  Jones  had 
collected  on  this  certificate,  from  time  to 
time,  in  all  50  per  cent  thereon,  leaving  nn- 
patd  a  balance  of  $1346.77^.  Respondott. 
acting  for  Putman,  proposed  to  sell  to  Jones 
the  lot  above  referred  to  for  said  certificate 
of  deposit.  Jones  declined  to  purchase.  Aft- 
er some  negotiations  between  all  three  of 
the  parties,  it  was  finally  agreed  that  Jonea 
would  turn  the  certificate  over  to  respondent. 
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who  would  deliver  same  to  Putman,  and 
Putman  would  make  a  deed  to  said  lot  to 
rpRpondent,  who  would  execute  his  two  notes 
ol  ^0  each  to  Jonei,  and  make  to  Jones  a 
mortgage  on  said  lot  to  secure  tbetr  pay- 
ment. This  was  all  done  on  February  21, 
ISiH,  aud  all  papers  bear  tbat  date.  In  the 
deed  of  Putman  and  wife  to  rei^pondent, 
the  consideration  expressed  Is  said  certificate 
of  deposit,  Putman  assuming  the  payment 
of  the  mortgage  on  the  property  to  the  Peo- 
ple's Building  &  Savings  Association.  The 
certificate  of  deposit  was  turned  over  to 
the  Nashville  Trust  Company  to  collect  the 
dividends  paid,  and  pay  same  In  discbarge 
of  the  prior  mortgage  to  the  building  and 
savings  association.  From  time  to  time  the 
NashTiUe  Trust  Company  collected  the  div- 
idends on  this  certificate  of  deposit.  In  all 
25  per  cent.,  or  $023.40,  10  per  cent,  of 
same  bavlng  been  paid  at  the  time  when 
the  above  transactions  were  made.  After- 
A\-ard8,  Qji  July  25,  1896,  said  property  was 
sold  to  Mrs.  B.  A.  Carter  for  $1,050.  .This 
was  applied  to  the  payment  of  expenses 
of  sale,  aud  the  full  discharge  of  the  bal- 
ance going  to  the  People's  Building  &  Snv- 
lugs  Association,  and  the  remainder  was  paid 
to  WUliam  Jones.  This  left  unpaid,  on  said 
two  notes  of  $800  each  of  respondent  and 
others  to  Joues,  $G25.  On  tbat  date,  to  wit, 
July  25,  180G,  Jones  agreed  to  release  re- 
spondent from  further  liability  on  said  two 
notes,  and  agreed  to  look  to  Putman  for  the 
payment.  In  consummation  of  this  agree- 
ment, Putman  on  that  date  executed  to  E. 
D.  BlatthewB,  as  trustee  for  Jones,  a  mort- 
gage upon  certain  other  property  In  Nash- 
ville to  secure  the  payment  of  said  -lue 
two  years  after  date,  bearing  Interest  from 
date,  payable  semiannually,  I'utmau  execut- 
ing his  note  to  respondent,  trustee,  accord- 
ingly. Jones  understood  and  was  a  party  to 
all  these  transactions,  and,  of  course,  as- 
sented thereto,  and  upon  the  margin  of  the 
above-mentioned  mortgage  of  Matthei<'s  to 
Jones  In  the  register's  office  of  Davidson 
county  (Book  184,  p.  375}  Jones  executed  the 
following  release:  "The  entire  debt  secured 
by  wilbin  instrument  has  been  paid  to  me, 
tbe  lawful  owner  and  bolder  thereof,  and  I 
hereby  release  all  lien  or  claim  on  the  witb- 
In-described  property  held  to  secure  said 
debt  July  25,  1S96.  [Signed]  Wm.  Jones. 
Attest;  F.  B.  JBlair,  l>ep.  Reg."  By  these 
transactions  Joues  intended  to  and  did  re- 
lease the  makers  of  said  note  from  further 
liability  on  said  two  notes,  and  such  was 
their  agreement  and  understanding.  Accord- 
ingly respondent  has  since  collected  from 
Putman,  from  time  to  time,  the  interest  on 
his  note  to  Jones  for  $625,  and  paid  same 
over  to  Jones,  being  four  semiannual  pay- 
ments of  Interest,  of  $13.75  each,  Including 
the  Interest  np  to  July  26,  1806.  These  pay- 
ments were  made  In  checks  to  order  of  Joues 
as  Interest  on  Putman  note,  and  are  indorsed 
by  Jones.   E.  D.  Matthews  does  not  owe  to 


Jones  anything  upon  tbe  note  sued  on  In  tbi» 
case,  or  on  any  other  account,  and  If  there 
is  anything  due  Jones  It  Is  from  Putman. 
and  not  respondent  The  mortgage  to  se- 
cure the  same  from  Putman  Is  still  In  full 
force,  and  the  money  cau  be  collected  out  of 
same  by  complainants.  Denied  that  Jones 
was  not  cognizant  ot  all  that  was  done  and 
assented  thereto.  The  lot  mortgaged  by  Put- 
man to  Matthews,  trustee,  has  since  been 
sold  by  Putman  to  one  Matthews,  but  said 
mortgage  thereon  remains  in  full  force.  Said 
mortgage  and  notes  of  Putman  for  $G2o  are 
held  by  resiwndent,  and  he  Is  ready  and  here 
offers  to  deliver  them  up  to  complainants. 
All  the  allegations  not  admitted  or  denied 
berelnhefoi-e,  or  iiot  heretofore  answered,  are 
hereby  fully  denied. 

On  August  5,  1809,  J.  H.  Parks,  adminis- 
trator of  W.  D.  Parks,  filed  his  answer  to 
complainants'  bill.  In  which  he  admlta  the 
truth  of  the  allegations  contained  In  para- 
graph 1  of  tbe  bill  as  to  the  allegations  un- 
der section  2.  He  says  that  he  does  not 
know  where  the  complainants  (executors) 
found  the  note  sued  on  in  this  cause,  but 
be  denies  that  tbe  same,  with  interest  from 
January  1,  1806,  Is  due  and  wholly  unpaid, 
with  the  exception  of  the  credit  of  $T0.G6 
paid  July  25,  1SU6.  On  tbe  other  band,  be 
charges  that  said  note  has  been  paid  and 
satisfied  in  full,  as  shown  and  set  out  in  the 
answer  of  E.  D.  Matthews,  to  which  be  re- 
fers. It  is  true  that  respondent's  Intestate 
signed  said  two  $800  notes  as  security,  but 
uot  as  principal,  although  it  appeared  od 
the  face  of  tbe  note  that  he  was  one  of  the 
principals;  that  his  intestate  was  only  se- 
curity, and  never  received  a  cent  of  the 
$1,600:  and  complainants'  testator,  William 
Jones,  accepted  said  notes  knowing  that  re- 
spondent's intestate  was  only  a  security  and 
not  otheiTvise  Interested.  On  February  21. 
1804,  Matthews  and  wife  executed  to  Jones  a 
mortgage  on  the  house  and  lot  as  alleged 
In  the  bill,  covenanting  that  the  same  was 
unincumbered,  and  it  Is  denied  that  aftcr^ 
wards  William  Jones  discovered  tbat  there 
was  a  prior  mortgage  held  by  tbe  People's 
Building  &  Savings  Association.  William 
Jones  knew  of  this  mortgage  at  tbe  time  tbat 
said  certificate  of  Blakemore.  receiver,  by  and 
with  Jones'  consent,  was  placed  with  said 
Naslivilie  Trust  Company  for  the  purtMse 
of  collecting  tbe  dlTldends,  and  applying  the 
same  to  tbe  payment  of  said  mortgage,  but 
tbe  dividends,  amounting  to  over  $900,  aris- 
ing from  said  certificate,  were  not  applied 
to  said  mortgage,  and  said  Jones  knew  tliat 
they  were  uot  so  applied.  Respondent's  In- 
testate knew  nothing  whatever  of  these 
agreements.  Had  said  dividends  been  ap- 
plied to  said  mortgage,  then.  In  that  event 
the  proceeds  of  the  sale  of  the  house  and 
lot  would  have  paid  oft  both  of  said  $SO0 
notes,  and  it  Is  charged  that  it  was  the  neg- 
ligence of  William  Jones  In  not  seeing  that 
the  dividends  from  said  certificate  woe  ap- 
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piled  on  the  mortgage  to  the  buililing  and 
oan  association,  and  Hence  respondent's  In- 
restate  cannot  now  he  held  liable;  that  his 
intestate  signed  said  notes  with  the  under- 
standing tliat  Bald  house  and  lot  should  first 
t>e  held  liable.  On  July  26,  1886,  when  said 
house  and  lot  was  privately  sold,  respond- 
ent's Intestate  was  dead.  Respondent  quali- 
fied as  administrator  in  December,  18D6. 
lie  sets  up  the  same  release  on  the  regis- 
ter's book  of  the  mortgage  set  up  by  Mat- 
thews In  his  answer,  and  says  that  Jones 
then  and  there  released  respondent  as  se- 
curity on  said  notes,  and.  In  addition  to 
releasing  said  lien  and  mortgage,  the  said 
William  Jones  on  that  day  agreed  with  E. 

D.  Matthews  that  the  balance  due  on  said 
two  notes,  of  (800  each,  was  ?G25.  and  that 
the  said  Jones  would  look  to  Matthews  for 
payment  thereof,  and  agreed  that  Matthews 
should  take  the  mortgage  from  Putraan  and 
wife,  which  was  done,  all  of  which  went  to 
release  and  relieve  respondent's  Intestate. 
Respondent  asks,  'If  necessary,  that  this  an- 
vn'er  be  taken  and  treated  as  a  cross  bill. 

We  find  the  facts  to  be  as  follows:  That 
on  February  21,  1804,  William  Jones  held  a 
certiiicate  of  deposit  in  the  Commercial  Na- 
tional Bank  for  a  balance  of  $1,816.7714,  origi- 
nally Issued  by  J.  W.  Blakemore,  receiver  of 
the  Commercial  National  Bank  after  its  fail- 
ure, for  $3,(193.55,  upon  which  had  been  paid 
fiO  per  cent,  leaving  said  balance  of  $1,846.- 
77^  due  Jones  on  said  certiiicate  on  Febru- 
ary 21.  18»4.  That  on  that  day  James  Put- 
man  and  wife.  Ella  Putman,  were  the  own- 
ers of  a  certain  house  and  lot  In  Nashville, 
Tenn.,  which  they  conveyed  by  general  war- 
ranty deed  to  E.  D.  Matthews  for  the  con- 
sideration of  said  balance  of  said  certificate 
of  William  Jones,  issued  by  Blakemore,  re- 
ceiver, etc.  That  on  the  same  day.  In  con- 
sideration of  the  balance  of  said  certificate, 

E.  D.  Matthews  executed  to  William  Jones 
two  notes,  for  $800  each,  bearing  Interest 
from  date,  one  due  January  1,  1895,  and  the 
other  due  January  1,  1896,  with  B.  E.  Mat- 
thews, W.  D.  Parks,  and  W.  H.  Matthews  as 
securities  on  each  of  said  notes,  and  that  on 
the  same  day,  to  wit,  February  21,  1804,  E. 
D.  Matthews  and  wife,  Irene  Matthews,  ex- 
ecuted and  delivered  to  William  Jones,  to 
further  secure  said  $800  notes,  a  mortgage 
on  said  house  and  lot,  which  bad  on  that  day 
been  conveyed  by  general  warranty  deed  by 
Potman  aud  wife  to  E.  D.  Matthews,  In  con- 
sideration of  the  balance  of  said  bank  cer- 
tiflcnte,  which  mortgage  was  duly  acknowl- 
edged and  properly  registered  in  the  regis- 
ter's office  of  Davidson  county,  Tenn.,  on 
the  day  of  Its  execution.  That  on  the  said 
February  21,  1S94.  there  was  a  prior  mort- 
gage on  said  house  and  lot  to  secure  a  bal- 
ance then  due  to  the  People's  Building  & 
Savings  Association  of  Nashville^  Tenn.,  for 
$744.16,  which  mortgage  was  assumed  and 
*Si%ed  to  be  paid  by  said  Putman,  and  was 
M)  expressed,  set  forth,  and  stlpnlated  on 


the  face  of  the  deed  from  Putman  and  wife 
to  E.  D.  Matthews.  That  the  certificate  on 
which  was  due  a  balance  of  $1,846.77%  was, 
by  an  agreement  between  Jones,  Matthews, 
and  Putman,  deposited  with  the  Nashville 
Trust  Company,  who  was  to  hold  said  cer- 
tificate, receive  the  dividends  paid  there<Hi 
by  the  receiver  of  the  Commercial  National 
Bank,  and  apply  the  same  in  satisfaction 
of  the  debt  secured  by  the  prior  mortgage 
to  the  People's  Building  &  Loan  Association, 
and  that  under  this  agreement  said  certifi- 
cate was  so  deposited  with  said  trust  com- 
pany, and  the  dividends  were  so  apidled. 
That  on  July  2S,  1880,  said  house  and  lot 
conveyed  by  Putman  and  wife  to  Matthews, 
and  by  Matthews  mortgaged  to  Jones,  was 
sold  to  Mrs.  B.  A.  Carter  for  $1,650  in  cash, 
and  that  out  of  the  proceeds  of  said  house 
and  lot  there  was  paid  certain  taxes,  real- 
estate  agent's  commissions,  and  the  prior 
mortgage  debt  to  the  building  and  loan  as- 
sociation, amounting  then,  after  applying  the 
amounts  paid  thereon  by  the  Nashville  Trust 
Company,  and  Including  Interest  to  that  date, 
to  the  sum  of  $625.  That  prior  to  July  25, 
1806,  all  accrued  Interest  on  both  of  said 
$800  notes  was  paid  up  to  January  1,  1896, 
and  that  on  July  25,  1866,  when  said  lot  was 
sold  to  Mrs.  Carter,  and  said  debt  to  the 
building  and  saviugs  association  was  paid 
off,  one  of  said  notes  for  $S00,  with  accrued 
interest  from  January  1,  1896,  to  July  25, 
1896,  amounting  to  the  sum  of  $827.20,  was 
paid  off  in  full  to  Jones  out  of  the  proceeds 
of  the  sale  of  said  lot  to  Mrs.  Carter,  and  was 
delivered  by  Jones  to  Matthews,  and  at  the 
same  time  that  said  note  was  paid  off  in 
full,  and  taken  up  by  Matthews  from  Jones, 
Jones  credited  on  the  back  of  the  other  $800 
note  $70.06,  and  retained  said  note,  with  said 
credit  indorsed  thereon,  and  did  not  deliver 
up  this  note  as  be  did  the  other,  which  was 
paid  In  full,  to  E.  D.  Matthews,  but  retain- 
ed the  same,  and  after  his  death  It  was 
found  In  bis  bank  box  among  bla  valuable 
papers  by  bis  executors,  the  complaluanta 
In  tills  cause.  On  the  same  day,  to  wit  on 
July '25,  1890,  William  Jones  indorsed  upon 
the  margin  of  the  register's  book,  in  the  reg- 
ister's office  of  Davidson  county,  Tenn., 
where  the  mortgage  from  Matthews  and 
wife  to  William  Jones  was  recorded,  this: 
"The  entire  debt  secured  by  within  Instru- 
ment has  been  paid  to  me,  the  lawful  owner 
and  holder  thereof,  and  I  hereby  release  all 
lien  or  claim  on  the  wlthln-described  prop- 
erty held  to  secure  said  debt  July  25,  1890. 
Wm.  Jones.  Attest:  F.  R  Blair,  Dep.  Reg." 
On  the  same  day.  to  wit,  July  25,  I860,  James 
Putman  and  w^lfe  executed  to  E.  D.  Mat- 
thews, trustee,  a  mortgage  upon  other  prop- 
erty in  the  city  of  Nashville  to  secure  ta 
William  Jones  the  $QS5  paid  out  of  the 
proceeds  of  said  lot  due  the  building  and 
savings  association,  and  at  the  same  time 
the  said  Putman  executed  his  note  to  E.  D. 
Matthews,  trustee,  for  $025,  tor  the  benefit 
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of  William  Jones,  which  was  secured  by  said 
mortgage  from  Putman  and  wife  to  Mat- 
thews, trustee.  In  consideration  of  the  fact 
that  said  building  and  saving  association 
debt  and  mortgage  had  been  paid  out  of  the 
proceeds  of  the  house  and  lot  sold  to  Mrs. 
Carter.  This  note  and  mortgage  from  Put- 
man  Is  in  the  hands  of  llatthews.  is  the 
property  of  William  Jones,  and  Matthews 
proposes  to  turn  the  same  over  to  Jones'  ex- 
ecutors for  collection,  the  same  not  having 
been  collected,  except  four  payments  of  in- 
terest semiannually  due  on  said  note.  It  is 
Insisted  by  defendants  that  the  entry  on  the 
margin  of  the  register's  book  made  by  Wil- 
liam Jones  shows  that  said  two  fSOO  notes 
and  Interest  were  paid  In  full,  and  that  they 
do  not  owe  any  part  of  the  note  sued  on,  and 
that  they  were  fully  discharged  from  liabili- 
ty in  consequence  of  the  same.  It  is  Insist- 
ed, however,  for  complainants  that  this  Is 
only  prima  facie  evidence  of  payment,  and 
may  be  explained  consistent  with  the  the- 
ory that  defendants  do  owe  a  balance  on  said 
note.  We  find  that  Mrs,  Carter  would  not 
take  the  property  nnleas  it  was  freed  of  all 
incumbrances,  and  that  In  consequence  of 
this  Jones  agreed  to  releaae  his  mortgage 
on  said  property,  and  we  are  of  opinion,  and 
so  find,  that  it  was  not  Jones'  intention  to 
show  that  the  debt  was  fully  paid,  but  only 
to  release  the  property  from  further  lia- 
bility for  said  dtiit,  and  this  conclusion  is 
arrived  at  from  a  careful  review  of  all  of  the 
testimony,  taken  together,  as  It  appears  in 
this  record;  and  we  find  that  this  debt  was 
not  paid  In  full  on  July  25,  1896,  bat  at  that 
date,  after  crediting  the  note,  as  credited 
by  Jones  on  the  back  thereof,  with  $79.66, 
and  crediting  it  also  with  the  $625  note  ex- 
ecuted by  Putman,  and  secured  by  mortgage 
by  Pntman  and  wife  on  other  real  estate 
In  the  city  of  Nashville,  which  is  shown  to 
be  amply  worth  the  debt  secured  by  said 
mortgage,  there  remained,  due,  as  balance 
upon  said  $800  note  sued  on,  the  sum  of 
$123,  wht(^,  wtth  Interest  to  the  date  of  the 
chancellor's  decree,  amounted  to  the  sum  of 
$161.33,  the  amount  found  and  fixed  by  the 
chancellor's  decree.  We  find  that  Jones  had 
present  on  July  25,  1896,  both  of  said  $800 
notes;  that  the  one  which  was  first  doe 
amounted  at  that  time  to  $^7.20,  including 
interest;  that  this  note  was  paid  In  fnll  out 
of  the  proceeds  of  the  property  sold  to  Mrs. 
Onrter;  and  that  this  note  was  delivered  up 
by  Jones  to  Matthews.  We  find  at  the  same 
time  that  Jones  credited  upon  the  back  of 
the  other  note  the  $70.06,  and  retained  pos- 
session of  the  same,  and  that  it  was  not  de- 
livered up  by  him  to  Matthews,  as  was  the 
other  note,  which  bad  been  fully  paid  ott. 

Now,  the  entry  made  upon  the  register's 
book  by  Jones,  in  view  of  all  that  appears 
In  this  rec<Hd,  may  be  consistently  explained 
away:  but  the  fact  that  he  at  the  same  time 
delivered  up  one  of  the  $800  notes,  which 
bad  been  paid  in  full,  and  credited  the  oth» 


with  $79.06,  and  retained  possession  of  tbe 
same,  and  kept  it  in'his  bank  box  from  tbat 
tluie  till  his  death,  and  refused  to,  or  at  least 
did  not,  deliver  up  said  note  as  he  did  tb« 
one  paid  before  in  full,  cannot  be  explained 
In  any  reasonable  way.  If,  as  defendants  In- 
sist, this  note  had  been  paid  in  full,  why  was 
it  not  taken  up,  as  was  the  other?  More- 
over, when  we  come  to  add  together  the 
amount  of  the  building  and  savings  associa- 
tion debt,  taxes,  commissions,  etc..  and  the 
amount  paid  to  Jones  on  the  two  $800  notes, 
we  find  that  Jones  only  ladced  a  few  cenu 
of  receiving  enou^  to  pay  off  one  of  th« 
$800  notes  and  Int^est  In  full,  and  to  paj 
$79.66  on  the  other.  The  chancellor  decreed 
In  favor  of  complainants,  and  against  de- 
fendants, for  $151.33,  balance  due  on  said 
$SO0  note,  including  interest  after  deduct- 
ing the  $625  note  of  Putman,  and  tbe  $79.66 
paid  to  Jones,  and  the  costs  of  tbe  cause. 
From  this  decree,  defendants  B.  D.  Hat- 
thews  and  Parks,  adminlBtTator,  appealed, 
and  have  assigned  errors.  Tbe  error  as- 
signed by  defendant  Matthews  la  that  th« 
diancellor  erred  In  rendering  jodgment 
against  him  for  $151.33  and  costs.  The  tf- 
Ton  assigned  by  defendant  Parks  are:  First 
that  the  house  and  lot  was  liable  before  hi* 
intestate,  and  that  the  whole  proceeds  of  tbe 
house  and  lot  should  have  been  applied  to 
the  debt  on  which  his  Intestate  was  liaUe: 
second,  the  release  of  Jones  on  the  register's 
book  operated  to  release  his  intestate. 

The  result,  from  what  has  hereinbefore 
been  stated,  is  that  the  assignments  of  error 
are  not  well  taken,  and  are  overruled  and 
disallowed,  and  the  decree  of  the  chanceDor 
Is  afflrmed.  Defendants  will  pay  the  costs 
of  the  court  below,  and  defendants  and  their 
anretles  on  appeal  bond  will  pay  tbe  cosa 
of  the  appeaL  AU  concur. 

Affirmed  orally  by  supreme  conrt,  Marvb 
H  1001. 


DIXON  et  al.  v.  BIMS  cC  aL 
(Court  of  Ohancery  Appeals  of  Tennessee. 
March  7,  1001.) 

SURBTIBS  ON  NOTE— LUBTLITI ESS. 
Where  the  evidence  show  that  a  note 
signed  by  certain  sureties  was  given  tor  a  baif 
interest  in  a  store,  and  does  not  show  an  agree- 
ment that  it  should  not  be  collected,  but  W3» 
given  only  to  strengthen  the  credit  of  the  firm, 
aa  contended  by  tbe  sureties,  but  shows  that  i: 
was  agreed  by  the  payee  that  one-half  of  th« 
proceeds  of  tbe  sale  of  tbe  goods  should  be  ap- 
plied on  the  note,  which  is  shown  to  hare  beec 
done,  the  assifrnee  of  the  note  can  ctrilect  Ute 
balance  due  from  the  sureties. 

Appeal  from  chancery  conrt,  Wayne  coun- 
ty; A.  J.  Abemathy,  Chancellor. 

Injunction  by  Jesse  B.  IMxon  and  othen 
against  Shields  Sims  and  others  to  restrain 
the  coUectioD  of  a  note.  From  a  decree  is 
favor  of  the  defendant^  tbe  plalntllEk  ap- 
peaL Affirmed. 
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R.  A.  Haggard,  for  appellants.  D.  W. 
Broyles  and  John  T.  Morrison,  for  appellees. 

BABTON,  J.  In  stating  the  contentions  In 
tbis  case,  we  cannot  do  better  than  to  adopt 
the  rery  brief  and  sensible  statement  con- 
tained Id  the  assignment  of  errors  filed  by 
Messrs.  Pitts  &  Smith,  which  statement  Is  as 
follows:  "This  la  a  bill  to  enjoin  collection 
of  what  Is  claimed  to  be  a  balance  of  a  note 
for  9660,  made  In  1892,  by  the  complainants 
to  the  defendant  J.  B.  Johnson.   The  chan- 
cellor dismissed  the  bill,  giving  a  decree 
against  complainants  for  $340.99  and  costs, 
and  complainants  a^aled.   The  facts  not 
In  controversy  are:   One  John  Tnrman,  a 
merchant  living  In  Waynesboro,  early  In 
1892.  placed  a  small  stock  of  goods  in  charge 
of  defendant  J.  E.  Johnson,  at  Moon,  In 
Wayne  connty,  to  be  sold  and  managed  by 
him  upon  a  small  salary,  Tnrman  BU|;q)lylng 
more  ^oods  from  his  stock  at  Waynesboro 
from  time  to  time  as  needed,  and  Johnson 
accounting  to  him  for  proceeds  of  sales  as 
collected.  J.  E.  Johnson  admitted  his  broth- 
er, the  complainant  Robert  F.  Johnson.  Into 
the  arrangement,  dividing  his  salary  with 
bim.  and  the  two  conducting  the  business, 
together  with  some  small  farming  opera- 
tions. Jointly  as  partners,  though  Turman 
dealt  only  with  J.      Johnson.   After  a  few 
months  J.  E.  Johnson  purchased  the  stock 
of  goods  from  Turman,  giving  his  note  to 
Turman  tor  $1,120,  and  shortly-  thereafter 
complainant  Robert  F.  Johnson  made  his 
note  to  J.  E.  for  one-half  this  amount,  $560. 
on  which  latter  note  the  other  complainants 
became  sureties.  It  is  upon  the  terms  of  the 
agreement  at  the  time  these  sureties  be- 
came such,  and  the  subsequent  dealing  of  the 
parties  with  reference  to  the  settlement  <^ 
this  latter  note  before  Its  transfer  or  al- 
leged transfer  to  defendant  S.  Sims,  in  1898, 
that  the  controversy  arises.   That  controver- 
sy, as  gathered  from  the  pleadings,  briefly 
but  substantially  stated,  Is  tbis:   The  com- 
plainant says:  (1)  That  J.  B.  Johnson,  as  an 
inducement  to  the  sureties  to  sign  the  note 
for  his  brother,  promised  them  that  he  would 
not  transfer  the  note,  but  would  hold  it,  as 
welt  as  control  the  goods,  until  his  brother's 
share  of  the  profits  should  discharge  It,  and 
assured  them  that  his  only  reason  for  want- 
ing them  to  sign  it  was  that  it  would  show 
his  bnalness  in  better  condition,  and  add  to 
bis  credit    (2)  That  about  October.  1803, 
defendant  J.       Johnson  having  controiled 
the  business  and  handled  the  funds  in  the 
meantime,  some  of  the  creditors  of  the  firm 
conducted  as  Johnson  Bros,  obtained  Judg- 
ment against  them,  whereupon  the  com- 
plainant sureties,  becoming  uneasy.  Insisted 
upon  being  protected  against  loss  on  account 
of  their  suretyship  on  said  notes,  and  there- 
upon said  J.  E.  and  Robert  F.  Johnson  sold 
sod  transferred  to  them  for  that  purpose 
the  entire  stock  of  goods  then  on  hand,  and 
the  accounts,  valued  by  J.  E.  Johnson  at 


something  over  $700;  that  complainants  J. 
B.  and  T.  M.  Dixon  then  tooic  out  merchants' 
license,  In  order  that  the  goods  might  be 
sold  out,  and  the  note  to  J.  E.  Johnson,  on 
which  they  were  sureties,  paid;  that,  by 
agreement  of  all  parties,  J.  E.  Johnson  was 
continued  In  charge  for  the  purpose  of  dis- 
posing of  the  goods  and  collecting  the  ac- 
counts and  satisfying  the  note,  that  being 
the  only  purpose  of  the  transfer;  that  J.  E. 
Johnson  did  sell  the  goods  and  collect  the  ac- 
counts, and  complainants,  supposing  and  be- 
lieving the  note  settled,  rested  easy,  and 
gave  themselves  no  further  concern  about 
It,  until  sued  on  the  note  by  J.  B.  Johnson's 
father-in-?  aw,  in  1886,  about  five  years  after- 
wards; and  they  charge  that  J.  E.  Jc^son 
violated  the  agreement,  and  applied  the  pro- 
ceeds of  the  goods  and  accounts  turned  over 
to  him  to  his  own  use,  the  same  having  been 
entirely  sufficient  to  have  satisfied  the  note, 
and  then  transferred,  or  pretended  to  trans- 
fer, the  note,  which  was  many  years  past 
due,  to  his  father-in-law,  the  defendant  Sims, 
who,  though  he  took  It  subject  to  all  de- 
fenses, proceeded  at  once  to  bring  suit  on  It,, 
which  suit  the  bill  sought  to  ^oin.  The' 
defendant  J.  E.  Johnson,  on  the  other  hand, 
says  that  he  did  not  make  the  promises  and 
assurances  to  the  complainant  sureties  as 
they  claim,  and  that  the  sale  to  them  of  the 
stock,  etc.,  In  the  fall  of  1893,  was  not  for 
their  protection  as  such  sureties,  as  they  al- 
lege, bat  was  an  outright  sale  for  $500,  for 
which  sum  they  gave  their  note,  and  that 
the  trade  was  rescinded  or  recanted  the 
same  day,  and  said  defendant  and  his  broth- 
er placed  back  in  charge  as  before,  and  that 
he  thereafter  credited  upon  the  note  his 
brother's  share  In  the  net  proceeds  of  the 
goods  and  accounts.  This  Is  the  substance 
of  his  contention.  There  Is  much  in  the 
pleadings  and  proof  on  collateral  matters, 
such  as  the  circumstances  of  the  transfer  of 
the  note  to  defendant  Sims,  details  of  the 
collection  and  disposition  of  certain  ac- 
counts, etc.,  but  the  above  are  the  vital  Is- 
sues of  the  case;  for,  obviously,  the  note  be- 
ing transferred  some  five  years  after  It  was 
due,  Sims  took  It  subject  to  all  equities  af- 
fecting it  In  the  hands  of  J.  E  Johnson, 
without  reference  to  the  circumstances  of 
the  transfer,  and  It  Is  undeniable  that  the 
goods,  etc.,  transferred  to  complainant  sure- 
ties were  sufficient  to  have  discharged  the 
note  on  which  they  were  bound,  had  the  pro- 
ceeds been  applied  to  the  agreement,  as 
they  contend  It  was.  So  that,  as  we  under- 
stand the  case,  If  the  proof  establishes  the 
complainants'  theory  in  reference  to  the 
transfer  of  the  goods  and  the  arrangement 
made  In  the  fail  of  1893.  the  decree  of  the 
chancellor  Is  erroneous,  and  should  be  re- 
versed, and  complainants  granted  a  perpet- 
ual iDjunctlon." 

Such  Is  the  statement  by  complainants' 
counsel.  But  from  the  weight  of  the  proof 
we  find  that  complainants'  contention  and 
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theory  la  not  snstalned.  We  find  tbat  the 
note  sued  on,  for  |500,  was  executed  on  the 
day  it  bears  date,  Angust  31,  by  B.  P. 
Johnson,  T.  M.  Dixon,  J.  B.  Dixon,  and  G.  F. 
HolUs,  tlM  last  three  being  anrettes,  and  was 
made  payable  to  J.  E.  Johnson,  and  vas 
glTen  for  a  half  Interest  In  the  stock  of 
goods  mentioned,  which  J.  E.  Johnson  sold 
to  bis  brother  R.  F.  Johnson.  We  find  that 
it  Is  not  true,  as  contended  by  the  complain- 
ants,, that  it  was  agreed  and  understood  that 
the  note  was  not  to  be  paid,  and  there  was 
no  ag^ement  on  the  part  of  J.  E.  Johnson 
that  the  note  ^ould  not  be  collected,  and 
there  was  no  agreement  that  It  should  be 
paid  alone  out  of  the  stock  of  goods.  We 
further  find  as  a  fact  that  the  agreement  as 
contended  for  by  complainants  at  the  time 
of  the  transfer  of  the  goods  and  the  arrange- 
ment made  in  the  Ml  of  1888  was  not  made. 
We  find  tiiat  the  agreement  was  tiiat  J. 
Johnson  was  to  apply  to  the  note  the  one- 
half  of  the  proceeds  of  the  goods  that  would 
belcmg  to  his  brother,  and  that  this  was 
done.  We  find  as  a  fact  that  It  was  not 
agreed  that  he  should  apply  the  oitlre  pro- 
ceeds of  the  goods.  We  find  as  a  fact  that 
he  has  properly  accounted  for  the  interest 
belonging  to  his  brother  that  came  into  bis 
hands.  The  result  Is  that  he  Is  entitled  to 
a  decree  for  the  balance  that  was  due  on 
the  note.  We  find  that  the  amount  Axed  by 
the  chancellw  In  his  decree  for  fS40.M  was 
the  correct  amount  tbat  was  due  on  the  note 
at  the  time  of  the  rendition  of  the  chancel- 
lor's decree.  It  therefore  results  that  the 
defendant  Sims  Is  entitled  to  recover  of  the 
complainants  R.  F.  Johnson,  J.  B.  Dixon.  T. 
M.  Dixon,  and  0.  F.  Hollls,  sureties  upon  said 
note,  and  of  O.  H.  McCrory  and  J.  V.  Oal- 
laher,  sureties  on  the  Injunction  bond,  said 
sum  of  9840.99,  with  Interest  from  the  date 
of  the  chanceUor^B  decree.  The  cost  below 
will  be  paid  as  adjudged  by  the  chancellor, 
«ne-hBlf  by  the  complainants,  and  one-half 
by  the  defendants,  Including  the  cost  before 
the  justice  of  the  peace.  The  cost  of  the  ap- 
peal will  be  paid  by  the  complainants  and 
the  sureties  on  their  appeal  bond.  A  decree 
will  accordingly  be  entered.  All  concur. 

Affirmed  orally  by  supreme  court,  March 
e,  1901. 


OORB  et  al.  t.  BENBDIOT  et  al. 
(Oourt  of  Chancery  Appeals  of  Tainessee.  Jan. 

15,  1901.) 

CONTRACTS  —  raSTRUCTION  —  PARTNERSHIP- 
JOINT  OWNBRSmP— BTIDSNCS— BSTOPPBI.. 
1.  Plaintiff  made  a  contract  with  T.  whereby 
he  was  to  cut  logs  belongiog  to  plalatiff  and 
raft  them  to  market.  In  CDDsideration  of  one- 
half  the  proceeds.  T.  transferred  his  Interest  in 
the  contract  to  O.,  in  an  agreement  reciting  that 
T.  bad  made  a  contract  with  plaintiff  whereby 
he  was  to  have  one-half  the  amount  the  logs 
brought  after  being  delivered.  C.  rafted  the 
toga  to  market,  and  while  he  and  plaintiff  were 


together  defendant  made  an  offer  for  the  Ics*. 
whi<±  was  refused.  The  following  day.  C. 
without  authority,  sold  the  logs  to  defendant. 
Held  that  the  agreement  did  not  constitute  C 
a  partner  or  joint  owner,  and  plaintiff  was  oj- 
titled  to  recover  possession  of  the  loga. 

2.  The  mere  fact  that  pl(Untifl  cODsulted  with 
C.  when  the  offer  to  buy  was  made  was  sot 
holding  C.  out  as  a  partner,  and  plaintiff  was 
not  thereby  estopped  from  questioning  the  sale. 

Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Cook,  Chancellor. 

BUI  by  M.  L.  and  S.  G.  Gore,  as  Gore 
Bros.,  against  Benedict  Bros,  aud  otlie.-^. 
From  a  judgment  In  plaintUTs'  favor,  defend- 
ants appei^l.  Affirmed. 

John  McMillan  and  Crutchfleld  ft  Byrnes, 
for  appellants.  Jchn  Caruthers,  for  appel- 
lees. 

BARTON,  J.  This  bill  was  filed  by  &L  L. 
and  8.  O.  Gore,  doing  business  under  the 
firm  name  of  Gore  Bros.,  against  Andrew 
and  Chauncy  H.  Benedict,  doing  business  un- 
der the  firm  name  of  Benedict  Bros.,  and 
against  G.eDrge  W.  Clemens  and  O.  O.  Tur- 
ner. The  bill  In  this  case  Is  strictly  a  replev- 
in bill,  and  was  filed  to  replevy  and  recover 
a  number  of  poplar  logs  lying  In  the  Cum- 
berland river.  In  or  near  NashTflle.  The 
charges  are  those  strictly  of  a  mtlerln  casi>. 
viz.  that  the  complainants  were  the  ownen 
of  the  proper^  In  question,  were  entitled  to 
the  occlualve'  right  and  possession  of  the 
property,  and  that  It  was  unlawfully  detain- 
ed by  the  defendants.  The  answer  was,  in 
the  main,  simply  a  traverse  of  these  allega- 
tions. The  defendants  denied  that  the  com- 
plainants were  tiie  owners  of  the  logs:  that 
they  were  entltied  to  the  exclusive  possession 
of  the  logs;  that  the  property  was  unlaw- 
fully detained  by  the  defendants,  or  any  of 
them,  from  the  complainants;  tbat  the  re- 
epondents  are  or  were  unlawfully  claiming 
the  logs,  or  that  they  were  unlawfully  exer- 
cising ownership  or  possession  of  the  proii- 
erty.  And  then  the  answer  condudes  with 
these  two  sentences:  "The  facts  are  that  the 
j  respondents  Clemens  and  Turner  sold  said 
logs  to  respond«its  Benedict,  which  tber  had 
a  right  to  do.  They  deny  that  the  Intention 
was  unlawfuL"  Such  are  the  Issues  made  by 
the  pleadings.  An  exact  finding  of  facts  Is 
lmi>ortant  In  this  case,  although  the  ^screp- 
ancy  In  the  testimony  of  the  witnesses  does 
not  appear  to  be  very  great.  The  chancellor 
rendered  a  decree  In  favor  of  complainants. 
The  defendants  have  appealed. 

Tbe  complainants'  claim.  In  substance,  is 
that  they  were  the  owners  of  the  logs,  and 
had  hired  one  G.  B.  Turner  to  cut  and  haul 
the  logs  to  the  river  and  raft  them  to  the 
city  of  Kashvine,  with  the  understanding 
that  for  the  services  thus  rendered  he  was  to 
be  paid  a  certain  amount  of  the  gross  pro- 
ceeds; he  to  bear  all  the  expenses  of  cutting, 
hauling,  and  getting  the  logs  to  the  maticet 
and  to  receive  one-half  the  proceeds  of  the 
logs  when  sold.  The  theory  of  the  defend* 
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-ante  k  that  the  defaidants  Benedict  Bros, 
purchued  Qiese  U^i  from  one  O.  W.  Clem- 
ens;  Oiat  Clemens  was  avtborlzed 'to  sell 
them,  ^ther  because  be  was  a  partner  or  a 
Joint  owner  in  possession,  and  antborized  to 
make  sale^  baTlnf  hf  contract  purcbased  the 
right,  privflege,  and  authority  of  G.  B.  Tor- 
xwr.  It  is  also  Insisted  by  defendants  that 
whatever  tbe  rights  between  Clemens  and 
Turner  and  the  Gore  Bros.,  as  between  them- 
selves, were,  tiie  conduct  of  the  Gore  Bros, 
was  such  as  to  Justify  the  defendants  In  pur^ 
cbaalUg  logB  from  Clemens,  and  that  there* 
fore  they  are  protected  la  their  purchase. 
This  tbe  complainants  deny.  While  we  do 
not  believe  that  tiiere  was  any  purpose  on 
tbe  part  of  any  of  the- witnesses  to  misrepre- 
sent the  facts,  there  Is  a  distinct  difference 
In  tbelr  version  of  what  occurred  In  the  orig- 
inal arrangement  between  the  Gore  Bros, 
and  Turner;  but  it  is  evident,  we  think,  that 
tbe  differences  between  the  parties  and  wit- 
nesses arose  more  from  their  construction  of 
what  occurred  than  from  any  attempt  to  dif- 
fer as  to  actual  facta.  After  a  careful  study 
and  analysis  of  tbe  evidence,  we  have  ar- 
rived at  the  conclusion  that  a  proper  finding 
of  facts,  and  a  finding  as  exact  as  It  Is  pos- 
sible to  make  It,  is  as  follows: 

The  Gore  Bros,  were  the  owners  of  a  tract 
of  land  on  which  there  was  a  lot  of  timber. 
M.  Ia  Gore,  acting  for  tbe  Gore  Bros.,  made 
a  contract  and  arrangement  with  G.  B.  Tur- 
ner that  he  should  cut,  haul,  and  deliver  the 
logs  at  Nashville,  tbe  same  to  be  rafted  down 
the  CnmbeHand  river,  for  which  services 
they  were  to  pay  Tamer  one-halt  of  the  pro- 
ceeds of  the  sale  of  tbe  logs;  that  Is  to  say, 
Turner  was  to  get  the  logs  out  and  deliver 
them  at  Xashvllle,  and  was  to  bear  all  ex- 
paises  incident  to  that,  and  the  Gore  Bros, 
vrere  to  pay  Tomer  for  his  services  one-half 
of  what  tbe  logs  bron^t  on  the  Nashville 
market  It  will  be  noted  now  that  the  Gore 
Bros,  were  the  owners  of  the  logs,  or  of  the 
timber  as  It  stood  In  the  trees.  Turner 
agreed  to  cnt  tbe  logs,  haul  (or,  as  some  of 
the  witnesses  state,  "snake")  them  to  the 
creek,  which  ran  Into  the  rivw,  raft  them, 
and  deliver  them  at  Nashville;  and  out  of 
tbe  proceeds  of  sale  Turner  was  to  receive 
one-half  of  whatever  tbe  loga  might  bring. 
Some  questitm  Is  made  as  to  whether  there 
was  a  specific  egreemmt  as  to  who  diould 
sell  the  logs.  It  was  a  matter  of  some  doubt 
as  to  whether  this  was  settled  or  agreed 
upon.  It  Is  clear  that  there  was  some  dls- 
cussl(Hi  as  to  the  matter,  and  the  weight  of 
tbe  evidence  Is  that  Qow  waa  to  look  after 
the  sale.  In  the  absence  of  any  agreement 
about  the  matter,  we  take  It  that  the  Gore 
Bros,  would  have  had  the  right,  as  the  prop- 
erty was  theirs,  to  sell  tbe  logs.  Tbe  agree- 
ment simply  an>eani  to  have  been  that  for 
tbe  serrlces  contracted  to  be  rendered  by 
Turner  In  catting,  hauling,  rafting,  and  de- 
livering the  logs  at  Nashville,  he  was  to  re- 
ceive one-halt  the  iMroceeda  of  the  sold. 


Tliere  certainly  never  was  any  distinct  agree- 
ment that  Tumer  should  be  tbe  owner  of 
one-half  of  the  logs.  From  tbe  nature  of  the 
c<»ttract,  this  was  impossible.  It  was  not 
known  bow  much  It  would  cost  to  get,  raft, 
and  deliver  the  logs.  Whatever  It  might  be, 
this  was  to  be  borne  by  Turner.  Re  could 
have  no  certain,  definite  Interest  In  the  logs, 
—at  least,  in  the  sense  that  any  expmse  could 
be  Imposed  on  the  one-half  going  to  Gore 
Bros.,— because  be  was  to  bear  all  the  ex- 
penses, whatevCT  they  were,  of  getting  the 
logs  to  Nashville;  and  this  might  liave  ex- 
ceeded one-half  of  what  the  logs  should  bring, 
vniatever  it  was,  he  was  to  bear  It,  and  was 
to  receive  as  bis  compensation  for  his  outlay 
and  his  labor  one-half  of  what  tbe  logs  sold 
for;  and,  as  we  find  as  a  fkct,  there  was  no 
agreement  that  Turner  should  sell  the  lo|^, 
but  simply  that  he  should  have  one-half  the 
proceeds.  After  this  ccmtract  had  been 
made,  Tumer,  finding  himself  embarrassed, 
and  iffobably  unable  to  do  all  the  work  and 
haul  the  logs,  IntMested  G.  W.  Clemens  in  the 
matter,  and  got  him  to  do  a  part  ot  tbe  worlL 
and  flnal^  made  a  wilttoi  contract  with  him 
by  which  he  transfened  his  interest  In  the 
matter  to  Clemens.  The  agreement  between 
Turner  and  Clemens  was  In  wilting,  and  was 
as  fcdlows:  *'We,  G.  B.  Turner  and  G.  W. 
Clemens,  have  made  the  following  contract 
as  to  getting  out  the  Gore  logs  on  Pine  Lick 
creek:  The  logs  are  to  be  from  24  Inches  up. 
Turner  is  to  cut  the  logs,  or  have  It  done,  and 
snake  them  ont,  and  squared  up^  so  csn  load 
them,  and  In  a  place  Clemens  can  get  to  them 
with  wagon;  and,  all  logs  Clemens  hauls  to 
the  lower  yard  at  Whltlke^a,  Clemens  Is  to 
have  SO  cts.  per  hundred;  and  Turner  la  to 
have  20  cts.  per  hundred  feet  for  cutting, 
snaking,  and  fixing  roads  to  said  logs.  And 
what  logs  are  left  at  the  yard,  close  to  Joe 
Bartley's,  Clemens  is  to  have  ^Si  cts.  per  hun- 
dred feet  for  bauUug  tta«n,  and  G.  W.  Tumer 
Is  to  have  the  same  as  above  for  cutting  and 
snaking,  and  as  above.  And  Clemens  and 
Tomw  are,  after  logs  are  pnt  on  tbe  yards 
above  spoken  ot.  to  go  equal  expenses  Ift 
rafting  and  carrying  logs  to  Xashvllle,  and, 
after  sold,  the  80  cts.  and  2S  cts.  per  hnndred 
Is  to  be  paid  as  above  stated.  The  balance 
of  one-half  of  what  said  logs  bring  is  to  be 
divided  equal  betwe«i  Tamer  and  Clemens. 
Clemens  has  let  Tumer  have  thirty  dollars* 
worth  of  com,  which  Is  to  have  that  amount 
(if  not  settled  before)  out  ot  Turner's  Inter- 
est In  said  logs,  and  any  amount  (Semens 
pays  for  O.  B.  Tnmer  by  request  c^  Turner 
Is  to  have  out  of  Tamer's  Interest  In  said 
logs.  G.  B.  Turner  has  heretofore  made  a 
contract  with  Gore  as  to  the  timber  men- 
tioned, and  Turner  waa  to  have  (me-half  of 
the  amount  the  logs  brought  after  delivered 
In  Kasbvilie,  T«ui.  A  portl<m  of  said  logs 
In  this  contract  are  all  ready  on  tbe  log 
yards.  This  Nov.  4,  1808.  G.  W.  Clonens. 
G.  B.  Tumer."  It  will  be  noted  that  this 
contract  itself  rentes  that  G.  B.  Tumer  hs'' 
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theretofore  made  a.  contract  with  Ooro  as  to 
the  timber  mentl<med,  and  tliat  Turner  waa 
to  hare  one-half  the  amoont  tiie  logs  brought 
after  delivery  In  Nashville.  It  will  be  noted, 
alao,  that  this  contract,  vhlch  la  relied  upon 
as  a  aaie  of  Turner's  Intnest  In  the  logp, 
does  not  purport  to  be  a  complete  sale  or 
transfer  of  any  definite  int»«st  In  ttie  logs, 
but  Is  an  agreement  that  Turner  shall  do 
certain  work  in  getting  ont  the  logs,  and  that 
Clemens  Is  to  do  cerbiln  hauling,  and  that  the 
parties  are  to  bear  equal  expenses  In  carrying 
the  logs  to  Nashville,  and  to  receive  certiUn 
proportions  of  the  proceeds  for  their  work 
out  of  the  one-half  of  the  amount  the  logs 
slumld  bring  after  delivery  In  Nashville,  Tenn. 
It  further  appears  from  the  evidence  that 
the  complainants  had  Information  that  there 
waa  some  kind  of  a  contract  between  Glem- 
ena  and  Turner,  but  It  does  not  hpjf&a  that 
th^  were  Informed  of  tbe  full  details;  and  at 
one  time,  cwtalnly,  they  declined  to  recognize 
demens  In  the  arrangement  The  logs  were, 
howevw,  cut  and  shipped  to  Xashvllle,  when 
It  appeara  that  they  wore  attached  to  anothw 
raft  taken  down  by  one  HcGlure,  which  waa 
acM  to  the  Benedict  Bros.  Gore  and  demens 
appear  to  have  been  around  together.  And 
while  tbey  wm  together  on  the  raft  one  ot 
the  Benedict  Broa.  made  a  prc^Ktsltlon  of 
purchase,  which  was  declined.  AU  that  ap- 
pears In  reference  to  this  transaction  as  to 
the  acts  of  M.  L.  Gore  In  inducing  tbe  Bene- 
dict Btm.  to  believe  that  demena  had  any 
right  to  make  a  sal^  <a  that  he  waa  a  joint 
omxet  partner,  Is  that,  when  Mr.  Benedict 
made  his  proposition.  Clemens  and  Gore 
talked  or  ccmferred  between  thwnselves  about 
the  matter.  It  la  obvious  that  the  compen- 
sation ot  CImnens  and  Turner,  who  waa  In- 
terested with  him,  d^>ended  iq>on  the  price 
the  logs  would  bring,  and  that  Mr.  Gore's  or 
the  Gore  Bros.'  interest  also  depended  ixpoa 
the  same  thliME,  and  to  this  extent  they  woe 
jolntiy  IX  commonly  Interested  In  the  prop- 
erty. It  does  not  agpear  that  Gore  made 
any  statement  or  In  any  way  indicated  that 
demens  was  interested  In  the  loga,  or  had 
the  right  to  sell  the  same,  further  than  we 
have  above  stated.  It  does  not  appear  that 
In  Mr.  Gore'^B  presence  demens  claimed  that 
he  had  tbe  right  to  make  the  sale.  It  ap- 
pears that  demens,  though  not  In  the  pres- 
eace  of  Gore,  stated  to  the  Benedict  Bros, 
that  he  had  logs  to  sell  tor  hlmaelf  and  tbe 
Gore  Bros.,  and  that  he  stated  that  the  logs 
belonged  to  blm  and  Mr.  Gore.  It  appears 
that  when  Mr.  Benedict  made  his  first  offer 
for  the  Icigs.  at  $1.41  per  100  feet,  demens 
and  Gore  declined  to  take  It.  It  further  ap< 
peaxB  that  on  the  next  day  demens  alone 
came  to  Mr.  Benedict  and  aaked  him  for  his 
best  price,  and  that  Bmedlct  then  offered  him 
(1.50,  and  demens  then  agreed  to  sen  tbe 
logs,  received  tov  himself  f  10  on  the  purchase 
money,  and  directed  tbe  Benedict  Bros,  to 
retain  certain  amounts,  and  pay  tbe  same 
over  to  M.  L.  Gore  for  advancea  that  Gore 


had  made  to  demena  or  Tamer,  or  Clemens 
and  Turner,  and  alao  to  pay  G<«e  mie-half 
the  i«oceeda  of  the  logs,  and  to  retain  $10 
that  the  Boiedict  Bros,  had  theretofore  ad- 
vanced him.  This  waa  all  that  Clemens  re- 
ceived; receiving  at  the  time  tmly  flO  in 
cash,  and  directing  Benedict  l^na.  to  pay 
Gore  Bros.  ¥24.30  for  amount  paid  hands  by 
Gore,  and  also  two  additlraial  Itema  at  40  and 
SO  cents  for  the  same  purpose.  These  sonu, 
together  with  the  proceeds  of  one-half  the 
togs,  Benedict  Bros.  ottereA  to  pay  U. 
Gore,  but  be  dedlned  to  receive  tbe  aame. 
The  day  aftw  the  transaction  with  Glmois, 
M.  h.  Gore  took  a  party  to  look  at  the  li^, 
and  found  tme  of  tlie  Baiedlct  Bros,  marking 
the  logs  in  their  Inand,  and  thereupon  noti- 
fied him  not  to  mark  the  logs,  when  Mr.  Ben- 
edict claimed  that  he  had  bou^^t  them 
through  Clemens,  whl(A  purchase  Mr.  Gore 
repudiated,  and  afterwards  sold  tbe  logs  to 
Ransom  Bros.,  and  brought  this  replevin  anlt 
to  recover  tbe  logs.  Tbe  lo^  were  twanded 
with  a  T,  which  we  sui^ose  waa  Turner's 
brand,  though  ft  Aoea  not  aroear  that  the 
Gores  ever  authorized  Turner  to  so  brand 
them;  and  it  does  not  appear  that  Tamer 
accompanied  tbe  logs  or  was  asawting  any 
right  of  ownership  over  them,  though  Clem- 
ens' right  waa  asserted  and  dafmed  tliroogti 
Turner, 

The  statfflnent  or  bill  of  sale  made  ont 
Its  the  Benedict  Bros,  shows  tiiat  thdr  pui^ 
chase  of  logs  was  as  foUows: 

NuhTllls,  TaoD.,  J«n.  S,  1899. 
Oflorge  Clflmeiu  sold  to  Banodlct  Brothert,  Uuiti- 
facturen  and  Dealera  In  Hard  Lnmbsr.  Eait 
Bonk  Cumberland  RlTer,  Opposlta  Old  Water- 
workB, 

19,8&0  feet  loffe  O  l.GO  9»T  TS 

Leu  baodB  paid  bj  Oora  by  damans* 

order   |H  OS 

Less  haadB  paid  bj  Oore   40 

Leu  handa  paid  br  Gore   60 

Lau  moaajr  borrawad  from  Klttrell..,.  u  00 

•    H  96 


Caah  to  Oeorse  Clamana  ,   U  M 

From  this  It  would  appear  that  the  trade 
was  made  with  Clemens  as  owner. 

From  these  findings  It  Is  apparent  that 
there  was  no  partnership  betwem  the  par- 
ties, but,  at  most,  there  was  a  common  and 
a  Joint  ownership,  even  If  that  can  be  said 
to  be  true,  which  we  think  it  cannot  To 
constitute  a  partnership,  thore  must  be  a 
relation  which  subsists  between  persons  who 
have  agreed  to  combine  their  property,  labor, 
or  skill  in  some  buslnera.  and  to  share  the 
profits  or  losses  betweoi  them  on  some  cer 
tain,  fixed  basis  or  community  of  Interest 
It  is  dear  from  the  forgoing  findings  of 
Qicts,  as  we  think,  that  in  the  first  place 
the  property  in  question  was,  without  donbt, 
the  property  of  the  Gore  Broa,  and  that 
the  arrangement  made  was  dmply  that 
Turner  should  do  certain  work  In  getting 
out  the  logs,  In  getting  them  to  NaahrlUe^ 
for  which  he  was  to  receive  as  full  payment 
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for  sezTlces  and  expenses  one-half  the  iiro- 
ceeds  of  the  log8»  Bach  an  arrangemoit 
does  not  constitute  a  partnership.  Bell  t. 
Hare,  12  Helsk.  617;  Whltworth  t.  Patter- 
son, 6  Lea,  124;  England  t.  England,  1 
Baxt  106;  Polk  t.  Buchanan,  5  Sneed,  727; 
17  Am.  &  Eng.  Bnc.  Law,  p.  880  et  seq., 
and  notes.  But  we  do  not  think  there  was 
even  a  ^Int  ownership  In  the  logs.  Under 
the  arrangements  made,  there  never  was  a 
time  prior  to  their  dellTery  at  Nashville,  or 
even  prior  to  their  sale,  when  it  could  be 
said  that  Turner  or  Turner  and  Clemens 
had  a  half  interest  In  a  certain  numbu*  of 
logs.  The  agreement  was  that  they^  were 
to  do  all  the  work  and  bear  all  the  expenses 
of  cutting,  hauling,  rafting,  and  delivering 
these  logs  in  Nashville,  and  for  this  were  to 
have  one-half  the  proceeds  of  the  logs  when 
■old.  Various  witnesses  at  times  state  that 
Turner  was  to  be  a  "haiver,"  as  they  put 
it,--to  get  out  the  logs  on  shares,  etc.  But 
it  Is  evident  from  all  the  evidence  that  he 
was  simply  to  be  paid  for  the  services  and 
expenses  of  me-half  the  proceeds  of  the 
when  'aold.  acting  under  the  arrangement 
and  agreement  as  made.  It  wlU  be  seen 
that  the  Gore  Bros,  tiad  advanced  certain 
sums  of  money  to  pay  hands  employed,  and 
when  Clemens  made  his  pretended  sale  he 
left  this  amount  so  advanced  to  be  paid 
Gore.  So  we  think  It  clear  that  there  never 
was  a  time  when  it  could  be  said  that  Turn- 
er or  Clemens  had  a  certain,  fixed  Interest 
in  the  1<^.  There  never  was  a  time  when 
the  creditors  could  have  levied  upon  these 
logs  and  gotten  aa7  CtttaJn  or  fixed  Interest 
There  certainly  was  no  partnership,  and 
there  was  no  Joint  ownership,  except  that, 
under  the  agreement,  out  oi  the  proceeds 
Turner  was  to  receive  one-half  of  the  gross 
proceedi^  to  pay  him  for  his  labor  and  ex- 
penses, when  be  did  the  work  contracted 
to  be  done.  This  being  so,  the  result  is 
that  there  was  neither  s  partnership,  nor 
vpas  there  a  ^Int  or  common  ownership  of 
the  proper^,  such  as  would  give  Turner, 
or  Clemens,  claiming  through  falm.  the  right 
to  sell  or  dispose  of  the  property,  nor  was 
there  any  agreement  that  Tamer  or  Clem- 
ens should  have  a  right  as  agent  to  sell 
the  logs;  and  we  are  not  able  to  find  that 
there  was  anything  In  the  conduct  of  the 
Gore  Bros.,  or  either  of  them,  that  would 
Jnstlfy  the  Benedict  Bros,  in  bellevbig  that 
Clemens  had  the  right  to  make  the  sale. 
It  was  their  duty,  and  incumbent  upon  them, 
to  make  inquiry  as  to  his  rights.  It  appears 
that  before  the  pretended  sale  Mr.  Oore 
spoke  to  Mr.  Benedict  about  detaching  the 
logs  from  the  raft  which  Mr,  Benedict  had 
bought  and  that  thereupon  Mr.  Benedict 
said  to  leave  them  as  they  were,  and  who- 
ever bought  them  could  detach  thenL  We 
think  this  was  enou^  to  put  the  Benedict 
Bros.  opMi  notice.  But  at  least  It  may  be 
said  that  there.  Is  not  shown  any  act  va  tha 
part  of  M.  Lh  GOTS  or  ttas  Gors  Bros.  wUcU 
«lS.W^-07 


would  estop  them  to  deny  demoi^  author- 
ity to  make  the  sale.  It  is  not  necessary 
for  us  to  decide  whether  or  not  Clemens 
or  Turner  may  or  may  not  have  had  a  lien 
upon  the  logs  and  their  proceeds  for  their 
compensatltm  according  to  the  contract  u 
that  question  is  not  Involved  in  this  case. 
What  we  do  decide  Is  that  in  our  opinion, 
upon  the  facts  as  we  find  them,  the  title 
was  In  the  Gore  Bros.,  and  they  were  en- 
titled to  the  possession  of  them,  and  Clemens 
did  not  have  the  right  to  sell  or  dispose  of 
this  property.  It  therefore  follows  that  the 
decree  of  the  chancellor  In  favor  of  the  com- 
plainants, holding  that  they  were  entitled  to 
recover,  was  correct,  and  the  same  Is  In  idl 
things  afilrmed,  with  costs.   All  concur. 

Affirmed  orally  br  Hupireine  court,  Januur  n,  IMl. 


CALL3NDER  v.  TURPIN  et  aL 
(Ooart  of  Chancery  Appeals  of  Tennessee. 
Feb.  9.  1901.) 
ATTORNEY  AND  GUBNT— BVIDBNCB— BXGBP* 
TION  ~~  SUFFICmNCT  —  RECORD  —  AMENDED 
BILL— COPYING    IN  TRANSCRIPT— REVIEW— 
ATTORNEY  —  BMPLOYMBNT  —  BBRTICES  — 
YALDE^-EVIDENCE— ADMISSIBILITY  —  ISSUBS 
—  ADMINISTRATOR  —  PERSONAL    ASSETS  — 
REALTY— SALE. 

1.  Ad  excepticm  to  all  the  proof  in  eompleln- 
ant's  deposition  in  regard  to  any  conversatioDS 
or  transactions  with  plaintiff's  intMtate  Is  too 
vague  and  Indefinite  to  be  considered  on  appeal. 

2.  Where  the'  record  did  not  show  tb«t  the 
eb&ncellor  acted  on  an  exception  to  evidence, 
the  exception  will  not  be  reviewed  on  appeal. 

8.  Where  complainant's  offer  to  file  an  amend- 
ed bill  was  refused,  and  there  was  no  hill  of  ex- 
ceptions or  decree  making  the  amended  bill  a 
part  of  the  record,  the  copying  of  the  amended 
bill  in  the  transcript  did  not  make  it  part  of 
the  record,  so  as  to  present  the  ruling  of  the 
trial  court  for  review. 

4.  Where  defendant's  intestate  bad  been  con- 
victed of  murder,  and  complainant,  at  the  in- 
stance of  the  intestate's  attorneys,  went  to  dif- 
ferent parts  of  the  counte  and  secured  affida- 
vits and  testimony  on  whldi  a  new  trial  was 
granted,  and  In  the  presence  of  the  intestate 
assisted  in  the  examination  of  the  witnesses  on 
the  hearing  of  the  motion,  a  finding  that  com- 
plainant was  employed  as  counsel  for  the  In- 
testate was  proper. 

5.  Where  complainant  went  to  different  parts 
of  the  county  and  secnred.affidavlts  and  testi- 
mony showing  that  the  jurors  hy  whom  defend- 
ant's intestate  had  been  convicted  of  murder  bad 
previously  expressed  an  opinion  oa  which  testi- 
mony a  new  trial  was  granted,  and  assisted  in 
the  examination  of  witnesses  on  the  hearlna  of 
the  motion,  a  decree  awarding  complainant  »«M) 
for  his  services  will  not  be  reversed  as  excessive. 

6.  The  contention  that  the  decree  was  erro- 
neous because  it  awarded  complainant  $250  as 
an  attorney  for  services  rendered  as  a  detective 
was  without  merit. 

7.  Where  complainant  filed  a  bill  for  services 
rendered  in  securing  defendant's  iateatats  a  new 
trial,  evidence  as  to  services  rendered  on  a  sec- 
ond trial  of  the  Intestate  was  properiy  excluded 
as  not  within  the  issues. 

On  Rehearing. 
Where  there  were  unappropriated  personal 
assets  In  the  bands  of  the  administrator  suf- 
ficient to  satisfy  compiainant^s  jadgmeat 
against  the  estate,  complainant  was  not  enti- 
tled to  an  order  for  the  sale  of  tiw  Intestate's 
realty. 
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Appeal  from  cbaocery  court,  Sumner  coun- 
ty; J.  S.  Grlbble,  Chancellor. 

Bill  by  W.  S.  Callender  against  P.  B.  Tur- 
plD,  as  administrator  of  the  estate  of  B. 
Turpin,  deceased,  and  others.  From  a  de- 
cree In  -favor  of  complainant,  defendant  ad- 
ministrator appeal!.  Modified. 

Dt^mukea,  Seay  &  Seay.  for  appellant 
Rutherford  &  Rodes.  for  appellee. 

Ml'KIlY.  J.  This  suit  wna  brought  by 
bill  Hied  In  the  chancery  court  of  Sumner 
county.  Tenn.,  by  W.  S.  Callender,  to  recoT- 
er  compensation  for  serrices  rendered  B.  B. 
Turpin.  now  deceased.  In  the  case  of  the 
state  of  Tennessee  against  Bu  B.  Turptn  for 
the  murder  of  William  Carter,  tried  In  the 
circuit  court  of  Sumner  county,  Tenn.,  and 
afterwards,  on  change  of  venue,  in  Wilson 
county,  Tenn.,  from  F.  B.  Turpin.  admin- 
istrator of  the  estate  of  £.  B.  Turpin,  de- 
ceased. The  bill  states  and  avers  as  follows: 
"Tour  complainant,  W.  S.  Callender,  would 
respectfully  show  to  your  honor  that  some 

time  In  the  year   Edward  BL  Turpin 

became  involved  In  a  difficulty,  and  shot  and 
killed  WilHam  Carter  upon  the  public  square 
of  the  dty  of  Gallatin.  He  would  show 
your  honor  that  said  Carter  was  a  popular 
young  man  and  had  many  friends,  while 
Turpin  was  exceedingly  unpopular  and  pos- 
sessed many  powerful  enemies.  He  would 
further  show  to  your  honor  that,  so  strong 
was  the  feeling  against  Turpin.  he  had 
to  be  removed  from  the  jail  at  Gallatin  to 
the  Jail  at  Nashville  to  prevent  his  being 
lynched  by  a  mob.  Your  complainant  would 
further  show  that  at  a  succeeding  term  of 
the  circuit  court  at  Gallatin  said  E.  B.  Tur- 
pin was  tried  and  convicted,  and  condemned 
to  death  by  bis  honor  Judge  Arthur  Mun- 
ford.  Tour  complainant  would  show  that, 
to  such  an  extent  was  the  public  feeling  and 
prejudice  aroused,  that  it  extended  to  the 
attorneys  of  said  E.  B.  Turpin,  who  lost 
many  friends  by  performing  the  necessary 
legal  duties  in  his  behalf,  and  that  they  lost 
social  caste  and  standing  in  championing  his 
cause.  Tour  complainant  would  show  that 
after  the  first  trial  In  which  Turpin  was  con- 
demned, and  while  his  motion  for  a  new 
trial  was  pending,  that  complainant,  W.  S. 
Callender,  was  employed  for  the  put-pose  of 
seeing  what  evidence  could  be  gotten  to- 
gether and  what  affidavits  obtained  to  sus- 
tain said  motion.  He  would  show  your  hon- 
or that  upon  evidence  discovered  by  htm, 
and  upon  affidavits  taken  and  filed  in  the 
case,  said  Turpin  was  granted  a  new  trial, 
and  thereby  bis  life  was  saved.  He  would 
show  your  honor  that  he  has  never  received 
any  remuneration  for  this  work;  that  It  Is 
a  Just  and  subsisting  debt  against  E.  B. 
Turpin,  who  Is  now  dead.  He  would  show 
your  honor  that  Frank  B.  Turpin,  who  Is  a 
nephew  of  said  Edward  B.  Turpin,  and 
whose  home  was  in  another  state,  came  to 


this  state  and  qualified  as  the  administrator 
of  E.  B.  Turpin.  He  would  further  show 
that  this  estate  was  worth  many  thousands 
of  dollars,  and  the  said  R  B.  Turpin  gave 
bond  in  the  sum  of  9  .  with  two  nonresi- 
dents securities.  He  would  further  show  to 
your  honor  that  complainant  Is  Informed  and 
beiievra,  and  on  said  Information  and  belief 
charges  and  avers,  that  said  F.  B.  Turpin 
has  now  left  the  state  for  good,  and  will  not 
return  thereto,  or.  If  he  returns  at  all.  It 
will  be  at  some  future,  distant  time.  He 
would  show  your  honor  that  there  is  nov- 
no  one  within  the  state  of  Tennessee  upon 
whom  process  can  be  served  or  agatn!!t 
whom  a  Judgment  can  be  taken.  Re  would 
show  your  honor  that  said  B.  B.  Turpin  died 
seised  and  possessed  of  a  tract  of  land  lytn; 
In  district  9  of  Sumner  county,  containing 
acres,  and  Is  bounded  on  the  north  \sj 
Bentley,  south  by  Haynle,  east  by  BIythe 
and  west  by  Trousdale.  He  also  died  seised 
and  possessed  of  a  tract  of  land  lying  in 
North  Gallatin,  containing  22^  acres,  and 
bounded  north  by  the  estate  of  Arch  Miller 
and  J.  0.  Rodemer,  south  by  Martha  Haynle. 
Oliver  Miller,  and  Cole  Bodle.  east  by  the 
Tj.  &  N.  R.  R.,  and  west  by  Blytbe  street 
He  also  owned  at  the  time  of  his  death  a 
house  and  lot  on  Smith  street  In  the  town  of 
Gallatin.  Said  house  Is  not  numbered,  bat 
It  Is  the  same  In  which  Tnrpin  was  living  at 
the  time  of  his  death.  He  would  show  your 
honor  that  F.  B.  Turpin  purchased  with  part 
of  the  money  belonging  to  the  estate  the  ho- 
tel in  the  city  of  Gallatin  sltnated  upon 
Main  street,  and  known  as  the  Tronsdale 
House.'  Complainant  vronld  farther  show 
that  F.  B.  Tnrpin,  ao  complainant  is  In- 
formed, and  upon  this  information  charges 
and  avers  that  It  is  his  belief,  has  removed 
from  the  jurisdiction  of  this  court  all  tbe 
personal  estate  of  B.  B.  Turptn,  deceased. 
Oomplainant  would  now  ask  the  coart  to 
grant  writs  of  attachment  against  the  estate 
of  Eb  B.  Turpin,  deceased,  and  that  this 
court  appoint  another  administrator  for  the 
estate  of  said  E.  B.  Turpin,  If  the  same 
shall  be  necessary.  If  this  cannot  be  done, 
he  ifrays  the  court  to  grant  him  writs  of  at- 
tachment and  Injunction  against  this  prop- 
erty, upon  the  ground  that  said  F.  B.  Turpin 
Is  a  nonreddent  of  the  state  of  Tennessee, 
and  that  ordinary  process  of  law  cannot  be 
served  upon  him.  Oomplainant  would  fur- 
ther ask  the  court  for  a  judgment  for  hte  at- 
torney's fees  for  legal  servlcM  performed 
for  E.  B<  Tuipln,  deceased.  In  the  case  of 
the  state  against  B,  B.  Tnrpin,  In  the  sum 
of  $600,  and  for  general  relief."  Attachmrat 
writ  was  Issued  and  levied  on  the  real  prop- 
erty described  In  the  return  indorsed  on  said 
attachmrat  writ,  bdonging  to  the  estate  of 
B.  B.  Tnrpin,  deceased. 

De<«idant  F.  B.  Tor;^,  admlnistnitor.  oo 
April  SO,  1898,  filed  a  demnrrw  to  comi^aln- 
auVi  bin.  The  grounds  of  demurrer  are  that 
real  estate  brtonglns  to  tin  heirs  of  -B.  B. 
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Turptn  Is  Bought  to  be  subjected  to  the  pay- 
■uicnc  of  complalaant's  claim,  and  that  the 
liefrs  of  E.  B.  Tucpln  are  not  made  parties 
defendant  to  said  bill.  When  the  demurrer 
ivas  presented  for  argument^  complainant 
atsked  leave  to  make  the  other  heirs  of  E.  B. 
Turpln  parties  to  the  cause,  which  amend- 
ment was  allowed  and  made,  and  thereupon 
tlie  demurrer  was  overruled  and  disallowed. 
On  the  9th  day  of  September.  1808.  defend- 
ant F.  B.  Turpln  answered  complainant's 
hill.  In  which  be  states  and  avers  as  follows: 
"That  It  Is  true,  as  alleged  by  the  complain- 
ant, that  Kdward  B,  Turpln,  deceased,  who 
was  the  uncle  of  this  respondeat,  became  in- 
volved In  a  difficulty  In  the  town  of  Gal- 
latin In  February.  1892.  with  one  William 
Carter,  and  which  difficulty  resulted  in  the 
death  of  said  William  Carter;  and  that  he 
was  a  popular  young  man,  with  many 
friends,  Is  also  true,  and  that  E.  B.  Turpln 
was  qaltft  unpopular  ^d  bad  many  enemies; 
■and  it  Is  true  that  E.  v.  Turpln  w^as  remov* 
cd  from  the  Jail  here  to  the  one  in  Nash* 
ville.  But  respondent  claims  that  there  was 
uo  necessity  for  said  removal,  as  he  believes 
and  has  been  Informed  that  there  was  no 
danger  of  mob  violence.  But  as  to  how  this 
was.  res[K>ndent  supposes,  Is  wholly  and  to* 
tally  Immaterial  to  this  Issue,  as  the  said 
facts,  be  as  they  may,  shed  no  light  what- 
ever upon  the  question  Involved.  And  It  is 
true  that  up<m  the  first  trial  the  said  E.  B. 
Turpln  was  convicted  of  murder  in  the  first 
degree,  and  this  verdict  was  set  aside  and  a 
new  Irlal  awarded  or  granted  the  defendant 
It  may  be  true,  as  alleged  by  the  complain- 
ant, that  the  prejudice  against  E.  B.  Turpln 
was  so  strong  that  It  extended  to  the  attor- 
neys of  said  Ttttpin,  and  It  may  be  true 
that  the  attorneys  who  were  employed  by 
him  and  who  represented  him  lost  some 
friends;  but,  while  admitting  that  It  may  be 
true  that  such  prejudice  did  really  extend  to 
the  attorneys  of  E.  B.  Turpln,  yet  respond- 
<>ut  denies  most  positively  that  any  such 
prejudice  extended  or  existed  towards  this 
<.>ompialnant.  or  that  complainant  lost  any 
social  standing  whatever;  and  respondent 
most  positively  denies  that  complainant's 
<.'haracter  or  social  standing  was  in  any  way 
affected  by  his  said  or  alleged  connection 
with  said  case,  as  will  be  fully  shown  by  the 
Ijroof.  Respondent  denies  that  complainant 
was  employed  to  get  any  affidavits  upon  mo- 
tion for  a  new  trial,  and  he  denies  that  com- 
plainant discovered  said  evidence,  or  was  em- 
ployed by  E.  B.  Turpln,  or  any  one  author- 
ised to  represent  him.  It  may  be  true,  and 
possibly  Is  true,  that  complainant  did  go 
some  tea  or  twdve  miles  from  Oallatln,  at 
the  instance  and  request  of  one  of  Turpln's 
attorneys,  and  procured  some  two  or  three 
affidavits;  but  respondent  denies  most  pos- 
itively that  he  rendered  this  service  at  the 
instance  of  or  by  the  employment  of  E.  B. 
Turpln.  as  will  be  fully  shown  and  devel- 
oped by  the  proof  tat  the  cause.  It  la  also 


true  that  respondent  qualifled  as  administra- 
tor of  his  uncle  E.  B.  Turpln.  and  said  qual- 
location  was  had  in  the  county  court  of  Sum- 
ner county,  the  30th  of  December,  189<3,  and 
that  after  said  qualification  as  such  adminis- 
trator he  remained  In  Oallatln,  winding  up 
his  uncle's  estate,  for  a  year,  and  this  claim 
of  complainant  was  never  presented  to  him, 
and  he  knew  nothing  of  the  existence  of  the 
same,  and  as  said  administrator  soon  after 
his  qualification,  in  December,  189t},  he  pub- 
lished a  notice  in  tlib  Gallatin  Examiner,  a 
newspaper  published  In  Gallatin,  directing 
and  requesting  all  parties  and  persons  hav- 
ing claims  of  whatever  character  against  the 
estate  of  E.  B,  Turptn  to  present  them  or 
file  them  with  him,  as  administrator,  but 
this  claim  was  never  pri'sented  either  by 
complainant  or  any  one  for  him;  and  re* 
spondent  during  the  whole  year  18Q7  was  In 
Gallatin,  living  here  and  making  It  bis  home, 
and  only  left  here  In  December,  1897,  and 
his  residence  and  stay  In  Gallatin  was  well 
known  to  the  complainant;  but  It  does  look 
a  little  strange  that  the  complainant  should 
have  a  meiitorloiw  claim  against  a  solvent 
estate,  and  that  be  never  presented  It  to  the 
administrator  for  payment,  and  during  this 
time  the  complainant  was  hard-run,  and  be- 
ing pressed  on  debts  tbat  he  owed,  and  that 
he  was  living  at  Hendersonvllle,  In  Sumner 
county,  only  some  ten  miles  from  Oallatln. 
and  the  respondent  was  in  Oallatln,  with  an 
estate  worth  many  thousands  of  dollars,  with 
published  notice  in  a  newspaper  directing 
and  requesting  him  and  all  others  who  bad 
claims  to  present  them  for  payment;  yet 
this  complainant  sits  quietly  by  with  a  $600 
claim  or  debt  against  the  estate,  and  never 
presented  It,— never  demanded  its  payment. 
To  say  the  least  of  It,  reading  betwe^  the 
lines,  the  whole  matter  looks  as  an  after- 
thought. As  to  the  allegation  that  respond- 
ent purchased  the  Trousdale  Hotel.  In  Oal- 
latln, and  paid  for  It  wholly  or  In  part  out 
of  the  funds  belonging  to  the  estate  of  E.  B. 
Turpln,  said  allegation  Is  without  foundation 
and  Is  false;  and  said  statement  or  allega- 
tion is  a  reckless  one,  uttered  and  stated  by 
complainant  without  regard  or  respect  tor 
the  facts  of  the  case.  Not  one  dollar  of  mon- 
ey belonging  to  the  estate  was  ever  used  for 
said  purpMe.  and  every  statement  and  Inti- 
mation to  t^t  effect  is  totally  without  foun- 
dation and  false;  and  If  the  complainant  had 
taken  the  time,  or  wanted  the  facts  and 
truth  of  the  transaction,  be  could  easily 
have  ascerttined  that  not  a  dollar  belonging 
to  the  estate  went  Into  said  purchase,  and 
the  proof  will  fully  show  the  truth  ok  fal- 
sity of  said  statement  The  complainant  al- 
leges that  both  the  snretles  on  complabianrs 
bond  are  nonresidents  of  the  state.  This  Is 
true.  But  Is  it  not  strange  that  this  com- 
plainant ffid  not  ascertain  this  fact  until  aft- 
er respondent  had  left  the  state,  and  more 
than  a  year  after  his  quallAcation  as  admin- 
istrator} Respondent  again  denies  that  thl 
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complainant  bas  any  legal,  equitable,  or  Just 
claim  against  the  estate  of  his  Intestate. 
He  was  never  employed  by  his  aald  Intes- 
tate nor  any  one  authorized  to  represent 
him;  and  said  complainant  was  nerer  em- 
ployed In  said  case,  was  never  recognized  or 
treated  as  an  attorney  In  said  case,  and  li 
not  entitled  to  a  Judgment  or  decree  in  this 
or  any  other  amount,  as  he  was  never  em- 
ployed in  said  case,  and  was  never  recog- 
nized or  treated  as  an  attorn^  In  the  case, 
by  either  B,  B.  Torpln  or  any  of  his  counsel, 
as  the  proof  will  fuUy  show.  Respondent 
would  here  state  and  show  to  the  court  that 
B.  B.  Turpin  was  acquitted  at  Lebanon  in 
June.  and  after  that  time  he  lived  most 
of  the  time  in  Nashville,  Tennessee,  and  re- 
mained there  until  July,  1886,  when  be  came 
to  Gallatin,  and  was  taken  sick,  and  never 
recovered,  dying  In  December,  1886.  And 
during  this  Ume  complainant  was  living  In 
Nashville,  or  claimed  to  have  been  living 
there,  and  this  claim  was  never  presented  to 
IL  B.  Turpin  during  his  life,  or  to  his  admin- 
istrator, and  said  alleged  claim  was  never 
heard  of  for  more  than  three  years  after  the 
alleged  services  were  said  to  have  been  ren- 
dered. B.  B.  Turpin  was  a  man  of  lai^  es- 
tate, and  long  before  his  death  all  of  bis  at- 
twney's  fees  were  paid  or  agreed  upon,  ex- 
cept probably  a  small  balance  to  one  of 
them,  which  has  long  since  been  paid.  Be* 
Bpondent  denies  that  complainant  was  ever 
employed  in  said  case  as  an  attorney,  and  he 
denies  that  said  complainant  has  any  right 
or  claim  against  said  estate.  He  denies  tliat 
the  social  or  legal  standing  of  the  complain- 
ant was  in  any  way  affected  by  his  said  al- 
leged connection  with  the  case.  And.  If  his 
social  or  legal  standing  was  in  any  way  af- 
fected, this  respondent,  personally  or  as  ad- 
ministrator, is  in  no  way  responidble  for  the 
same.  For,  If  complainant  rendered  any 
services,  he  did  not  do  so  at  the  request  or 
solicitation  of  B.  B.  Turpin  or  any  one  au- 
thorized to  bind  or  repement  him.  But,  If 
said  service  alleged  to  have  been  rendaivd 
was  performed,  the  amount  stated  and  fixed 
in  complainanl^s  bill  Is  exorbitant  and  out- 
rageously high  and  out  of  all  reason.  If 
complainant  is  entllled  to  any  compensation 
at  all,  or  rendered  any  services,  then  he  must 
look  to  the  party  or  person  who  procured 
blm  to  render  the  same,  and  not  to  your  re- 
spondent. All  allegations-  not  hereinbefore 
specifically  denied  are  now  generally  de- 
nied." 

We  find  the  facts  to  be  as  follows;  That 
complainant,  W.  8.  Callender,  was  a  practi- 
cing lawyer  of  Gallatin  bar  prior  to  February, 
Ifm,  when  B.  B.  Turpin  killed  WiUlam  Car- 
ter, and  that  be  continued  in  the  practice 
of  law  at  Gallatin  for  some  time  thereafter, 
when  be  moved  from  then  to  Nashville. 
That  he  had  no  connection  whatever  with  the 
case  of  the  state  against  B.  B.  Turpin  for 
the  murder  of  WUlIam  Carter  until  the  trial 
at  Gallatm  that  resulted  in  a  verdict  of 


murder  In  the  first  degree,  without  mitigat- 
ing circumstances,  and  that,  while  the  motion 
for  a  new  trial  was  pending,  complainant 
learned  that  a  Jnrw  who  tried  the  case, 
by  name  of  Williams,  had  repeatedly  express- 
ed hlms^  to  the  effect  that  Taipin  was 
neither  more  nw  leas  than  a  murderer,  and 
ought  to  be  hung.  That  he  remarked  this 
in  the  presence  of  J.  J.  Vertrees  and  B.  F. 
Wilson,  two  of  the  attorneys  for  Tnrpln, 
and  that  complainant  was  asked  by  Oiem  if 
he  thought  be  cotiU  procure  an  affidavit  to 
that  effeci^  and  replied  to  them  that  he  did 
not  know;  that  be  could  tiy.  Tbereupon 
Tuipin,  Vertrees,  and  Wilson  confened  to- 
gether a  few  moments  In  the  drcnlt  onirt 
room,  and  Vertrees  and  Wilson  came  bad:  to 
complainant  and  said  they  would  like  to 
employ  him  to  go  and  see  aftw  this  matto*. 
Vertrees  procured  a  buggy,  and  cnnplalnant 
procured  W.  W.  Fardue,  a  notary  public  of 
Rumner  county,  to  go  with  him'  (complain- 
ant). That  they  went  first  to  Mr.  Bose, 
who  lives  several  miles  In  the  country,  and 
Rose  denied  knowing  anything  atmnt  what 
they  wanted  stated  In  the  afildavlt:  and 
complainant  came  back  and  r^;»orted  tills  to 
Mr.  Vertrees,  and  Informed  Vertrees  that 
he  (complainant)  was  of  <^inlon  that  the 
necessary  affidavits  could  be  procured  In  the 
Center  Point  neighborhood,  where  Jjsnr  Wil- 
liams lived,  and  Mr.  Vertrees  to3A  ccHnplaln- 
ant  to  attend  to  the  matter  at  aaee.  l^iete- 
np<»  complainant  made  the  first  trip  to 
Hendersonvllle  the  same  evening,  and  found, 
by  talking  to  the  relatives  of  WUllama,  that 
he  had  made  the  statement  to  his  two  sis- 
ters-in-law. It  was  then  about  dark,  and 
complainant  returned  to  Bendersonville. 
some  four  or  five  miles  distant,  and  hired 
a  conveyance,  and  got  Mr.  P.  B.  WlDIs  to  go 
with  him  to  where  the  ladles  lived,  to  have 
their  affidavits  taken  before  said  WilUe.  The 
affidavits  were  token  that  night  to  complain- 
ant, and  marked  "FOed"  by  J.  A.  Tiout,  and 
delivered  by  complainant  to  J.  J.  Turner, 
one  of  Turpln's  attorneys.  Oom^alnant 
learned  from  the  two  ladles  that  Juror  Wll- 
Uams  had  made  the  same  statement  to  his 
two  brothers-in-law,  whose  affidavits  c<»n- 
plainant  could  not  then  get,  but  Informed 
Turpin  and  his  attorneys  of  these  facts. 
Complainant  was  asked  if  he  could  go  bade 
and  procure  the  affldavlte  of  thoe  two  broth- 
ers-in-law. Complainant  went  back  and  pro- 
cured the  two  brothers-in-law  to  come  to 
Gallatin,  and  complainant  wrote  the  ^da- 
vits of  said  two  brothera-ln-law,  to  whItA 
they  were  sworn  by  J.  A.  Trout  The  next 
day  complainant  w^t  to  Jerry  Turner's 
neighborhood,  about  20  miles  from  Gallatin, 
and  found  out  what  Jerry  Turner,  another 
of  the  Jurors,  had  said  upon  the  same  subject 
if  anytiilng.  That  complainant  found  out 
fliat  Juror  Jerry  Turner  was  In  Gallatin  the 
day  of  the  killing,  and  that  he  had  expressed 
himself  freely  In  regard  to  it;  and  the  parties 
were  subpoenaed  to  Gallatin,  and  th^  ar- 
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ildavlti  taken.  Tbat  upon  tlw  hearing  of 
the  motion  for  a  new  trial  ctnuplalnant  vas 
reqneated  to  be  present  and  suggest  to  the 
attorney  upon  the  examination  of  Joror  Wil- 
liams, and  also  on  the  cross-examination  of 
the  parties  who  had  made  the  four  affldavlti, 
which  complainant  did.  That  Turpin  was 
present  and  saw  all  that  was  going  on,  and 
knew  that  complainant  bad  taken  these  af- 
fidavits uposi  which  Turpin  obtained  a  new 
trial.  That,  after  the  new  trial  was  granted, 
J.  J.  Vertrees,  in  the  couii;  room,  In  the 
presence  of  Tnrpin,  requested  complainant 
to  look  up  all  new  evidence  that  would  be  of 
benefit  to  Turpin,  and  complainant  was  spe- 
cially requested  to  find  something,  if  it  could 
be  done,  to  contradict  Miss  Blla  Lewis. 
Complainant  found  that  Miss  Lewis  had  told 
Miss  Lucy  Holden  that  immediately  preced- 
ing the  difficulty  she  (Miss  Lewis)  was  talk- 
ing to  Mr.  William  Carter  in  front  of  Beebe's 
storey  and  she  requested  him  not  to  go  out 
and  hare  any  difficulty  with  Turpin,— that  he 
would  probably  get  hurt,— and  that  Carter 
replied  that  Turpin,  not  himself,  would  be 
the  man  who  was  hurt  This  evidence  was 
Important  to  Turpin,  and  was  used  on  the 
trial  at  I^banon.  Tlmt  complainant  ascer- 
tained from  John  Frakes  that,  a  few  days 
before  the  killing  of  Carter.  Turpin  had  ap- 
proached him  (Frakes)  and  asked  his  protec- 
tion, m  showed  from  his  actions  that  he 
wished  Frakes  to  protect  him  from  Carter 
(Frakes  being  an  officer),  and  that  a  day  or 
two  after  this  Carter  approached  Frakes  and 
asked  him  why  he  protected  Turpin  on  that 
occasion,  and  Frakes  replied,  "Billy,  you  and 
Turpin  are  both  my  friends,  and  each  of  you 
are  always  cussing  the  other,"  and  that  he 
had  done  what  he  could  to  keep  the  peace, 
but  told  Carter,  "If  you  attack  Turpin,  you 
had  better  shoot  quick,  or  he  will  get  you," 
as  he  Ui  always  prepared.  That  this  was 
Uiiportant  testimony  from  the  standpoint  of 
Torpln's  defense.  Complainant  was  request- 
ed to  go  to  Lebanon  and  aid  the  attorneys 
on  the  trial  In  bringing  out  these  tvo  exact 
points,  and  he  went  from  Gallatin  to  Leb- 
anon to  the  trial,  on  which  these  two  i>oints 
were  brought  out  upon  the  examination  of 
•aid  two  wttnesst^.  Complainant  received 
a  letter  from  John  J.  Vertrees  to  Investigate 
the  character  of  Bd  Hyde,— that  he  wished 
It  before  the  next  trial,— and  requested  com- 
plainant to  look  up  the  testimony  to  thor- 
oughly impeach  Hyde.  Thereupon  complain- 
ant investigated  the  records  at  Gallatin  and 
NashTille,  and  found  that  Hyde  had  been 
repeatedly  indicted  for  gambling  and  running 
gambling  houses,  and  bad  a  transcript  of 
the  same  prepared  and  mailed  to  Mr.  Ver- 
trees. Mr.  Vertrees  wrote  to  complainant  to 
npcertaln,  If  possible,  the  whereabouts  of  a 
man  here  that  had  a  iMitent  wheat  fan,  who 
WAS  supposed  to  know  important  facts  in 
the  defense  of  Turpin;  but  complainant  was 
never  able,  after  diligent  search,  to  find  this 
man.  Complainant  was  requested  to,  and 


dtd«  have  pictures  taken  of  the  north  side  of 
the  square  In  Gallatin,  Tenn.,  showing  the 
position  of  the  pai-ties  at  the  time  of  the 
shootlug,  in  which  a  horse  and  wagon  belong- 
ing to  John  las  and  a  horse  that  some  one 
had  hitched  to  some  of  tJie  posts  waa  direct- 
ly between  one  of  the  state's  witnesses  and 
the  shooting.  These  pictures  were  delivered 
to  Capt.  Turpin  In  person,  and  he  gave  com- 
plainant the  m<mey  to  pay  for  taking  them. 
This  occtured  while  Capt  Turpin  was  In  the 
^'a8hvllle  Jail.  While  Capt  Turpin  was  in 
Jail  at  XashvlUe  he  frequently  sent  for  com- 
plainant and  conferred  with  him  in  reference 
to  obtaining  Information  and  In  reference  to 
what  evidence  had  been  found,  and  with 
reference  to  Investigating  witnesses  and  oth- 
er parties,  so  as  to  ascertain  the  statements 
of  the  witnesses.  Complainant  frequently 
demanded  payment  for  his  services  from 
Capt  Turpin,  but  never  received  anything 
from  him  or  any  one  else  for  said  service. 
That  complainant  talked  with  the  various 
witnesses,  and  ascertained  what  each  wit- 
ness would  state,  and  by  talking  to  other 
parties  ascertained  that  facts  could  he  proved 
by  them  which  had  not  theretofore  been 
developed  on  the  former  trial  at  Gallatin, 
where  Turpin  was  convicted.  The  services 
of  complainant,  Callender,  were  valuable, 
and  the  facts  ascertained  by  him  were  im- 
portant and  material  to  Turpln's  defense. 
That  compensation  for  the  services  of  tbo 
complainant,  Callender,  Is  still  due,  owing, 
and  unpaid,  and  that  he  is  entitled  to  re- 
cover from  the  defendant  F.  B.  Turpin,  as 
administrator  of  E.  B.  Turpin,  deceased,  the 
amount  due  as  reasonable  compensation  for 
the  sendees  sued  for  in  the  original  bill. 
That  said  services  rendered  on  and  In  ref- 
erence to  the  motion  for  a  new  trial  at  Gal- 
latin, Tenn.,  which  alone  are  sued  for  in 
this  cause,  are  reasonably  worth  ^50,— the 
amount  allowed  by  the  chancellor— with  in- 
terest from  the  date  of  the  filing  of  complain- 
ant's original  bill. 

On  the  final  trial  of  this  cause  the  defend- 
ant excepted  to  all  proof  of  complainant  In 
complainant's  deposition  in  which  It  was 
sought  to  prove  any  conversations  or  trans- 
actions of  complainant  with  deceased,  EX  B. 
Turpin.  We  can  give  no  effect  to  this  excep- 
tion, however,  because  (1)  It  is  too  general, 
vague,  and  Indefinite;  (2)  because  the  chan- 
cellor never  acted  upon  said  exceptions  one 
way  or  the  other,  as  appears  from  the  rec- 
ord, and  said  exceptions  were  waived  by 
the  party  excepting. 

Complainant  on  the  trial  of  this  cause  of- 
fered to  file  on  amended  bill  setting  up  serv- 
ices and  value  thereof  after  the  new  trial 
was  granted  at  Gallatin;  and  the  chancellor 
declined  to  allow  said  amended  bill  to  be 
filed,  and  excluded  all  proof  except  as  to 
services  rendered  In  procuring  new  trial  as 
sued  for  in  the  original  bill,  and  sustained 
defendants*  exceptions  as  to  proof  of  any 
services  rendered  by  complainant  nttec  the 
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motloQ  for  a  new  trial  waa  granted,  and  the 

value  of  any  such  aervlces.  The  defendants 
based  their  resistance  to  the  motion  for  leave 
to  file  sa'd  amended  bill  on  the  grounds  that 
complainant  had  not  shown  proper  diligence, 
and  the  matters  sought  to  be  recovered  for 
on  the  amended  blU  were  barred  by  the  stat- 
ute of  limitation  of  two  years  and  six  months 
and  of  six  years.  There  Is  no  bill  of  excep- 
tions in  this  cause.  The  amended  bill  ofTered 
by  complainant,  and  which  the  chancellor  re- 
fused to  allow  filed,  is  not  made  a  part  of 
the  record  by  bill  of  exceptions  or  by  decree 
or  otherwise.  It  Is  copied  into  the  transcript 
by  the  clerk  and  master,  bat  there  is  nothing 
making  it  part  of  the  record,  or  showing  that 
It  was  part  of  the  record.  Turpln  died  In 
December,  1896,  defendant  F.  B.  Turpln  qnal- 
ified  as  administrator  December  30,  1896. 
Amended  bill  (dfered,  and  leave  asked  to  file 
it  December  8,  1889.  Turpln  was  acquitted 
In  June,  1893.1  So  the  matters  set  up  in 
amended  bill,  and  sought  to  be  recovered  for, 
were  barred  by  both  the  statutes  of  limlta* 
tion  of  two  years  and  six  months  and  of  six 
years.  But  we  cannot  look  to  this  amended 
bill,  or  the  action  of  the  chancellor  thereon, 
with  the  view  to  saying  whether  the  chancel- 
lor was  right  or  in  error  In  refusing  to  al- 
low said  amended  bill  filed,  as  the  amend- 
ment Is  not  part  of  the  record.  The  original 
bill  only  set  forth  services  rendered  on  the 
motion  by  E.  B.  Turpln  for  a  new  trial,  and 
sought  to  recover  compensation  for  said  serv- 
ices only;  and  the  chancellor  was  correct  In 
confining  the  proof  to  the  Issues  as  to  said 
services  and  compensation  therefor,  and  In 
excluding  all  proof  as  to  other  services  and 
compensation  not  sued  for.  The  chancellor 
decreed  in  favor  of  complainant  and  against 
defendant,  as  administrator  of  B.  B.  Turpln, 
deceased,  the  sum  of  $250,  and  two-thirds  of 
the  costs  of  the  canse,  and  in  favor  of  de- 
fendant and  against  complainant  the  other 
one-third  of  said  cost.  From  the  entire  de- 
cree of  the  chancellor,  except  that  part  re- 
fusing to  allow  complainant  to  file  his  amend- 
ed bill,  defendant  F.  B.  Turpln,  administra- 
tor, etc..  of  E.  B.  Turpln,  has  appealed  and 
assigned  errors. 

The  errors  assigned  by  the  defendant  are 
that  the  chancellor  erred:  (1)  In  finding  that 
complainant  was  counsel  for  defendant's  In- 
testate, or  represented  him  in  any  way.  (2) 
In  finding  that  complainant  was  employed 
by  defendant's  Intestate,  or  by  any  one  au- 
thorized to  emi^oy  complainant  for  him.  (3) 
In  finding  that  defendant's  intestate  was  in- 
debted to  complainant  in  the  sum  of  $260,  or 
any  other  sum.  (4)  In  finding  that  complain- 
ant rendered  defendant's  intestate  any  serv- 
ices as  attorney.  (5)  It  waa  error  to  i^ve 
complainant  decree  for  any  amount  as  attor- 
ney. The  proof  shows  that,  if  he  rendered 
any  services,  it  was  as  detective,  and  not  as 
attorney,  and  he  snes  to  recover  for  services 
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rendered  as  attorney,  and  not  as  detective. 

Turpln  had  been  convicted  for  murder  In 
the  first  degree,  without  mitigating  circum- 
stances, and  a  new  trial  was  of  the  utmost 
importance  to  him;  and  this  new  trial  was 
procured  upon  the  efforts  of  complainant, 
almost  alone,  as  appears  frrnn  tbe  record. 
He  went  to  the  neighborhood  of  two  of  tiie 
Jurors  who  tried  the  case,  and  who  lived  in 
different  parts  of  Sumner  county.  Tens., 
looked  up  the  neighbors  of  said  two  Jurors, 
conversed  with  them,  learned  that  each  of 
said  Jurors  had  formed  and  expressed  an 
opinion  against  TurplD.— one,  at  least,  saying 
that  Turpln  was  nothing  but  a  murderer, 
and  ought  to  be  hanged;  that  these  oplnioos 
were  expressed  by  said  Jurors  before  they 
were  taken  upon  the  Jury  which  tried  Tor- 
pin.  He  took  the  affidavits  of  various  neigh- 
bors of  each  of  said  Jurors,  and  produced 
them  upon  the  hearing  of  the  motion  for  a 
new  trial.  The  witnesses  and  Jarora  were 
brought  before  the  court  by  the  state  for 
cross-examination  aa  to  the  witnesses  and 
examination  as  to  the  Jurors,  and  Callender 
sat  by  and  aided  in  this  examination  and 
cross-examination.  He  was  onployed  to  do- 
this  work,  and  did  it.  His  services  were 
valuable  to  Turpln  on  this  motion  for  a  new 
trial.  Tbe  afildaTlts  and  statements  of  tbe 
witnesses  were  very  material  and  Important 
to  this  man  Turpln,  and  we  are  of  the  opin- 
ion that  the  $250  allowed  by  the  chancellor 
to  complainant  for  said  services  oa  and  in 
reference  to  said  motion  for  a  new  trial.  In 
Tlew  of  all  that  appears  in  the  record,  was 
very  reasonable  and  little  enough  compenaa- 
tlon  for  said  services.  We  find  from  the 
record  that  complainant  rendered  much  oth- 
er valuable  services  for  defendant  during 
the  time  said  case  remained  In  court  after 
the  new  trial  was  granted,  reasonable  com- 
pensation for  which  would  augment  bis  com- 
pensation consideralily  If  the  record  was  in 
such  shape  as  to  allow  blm  to  recover  for 
services  rendered  under  employment  after 
the  new  trial  was  granted;  but  the  coaditltm 
of  the  record  forbids  any  recovery  for  these 
services,  because  not  averred  In,  or  souffbt  to 
be  recovered  in,  the  bill. 

The  result  Is  that  there  is  no  oror  In  tbe- 
chancellor*8  decree,  and  the  assignments  of 
error  are  overruled  and  disallowed,  and  the 
chancellor's  decree  Is  affirmed,  except  as  to 
the  costs.  In  view  of  all  that  appears  in  tbe 
record,  we  are  of  opinion  that  tbe  complain- 
ant ought  not  to  be  adjudged  to  pay  the  one- 
third  of  the  costs  as  decreed  by  the  chancel- 
lor, and  to  this  extent  the  chancellor's  decree 
is  modified.  The  defendant  will  pay  all  tbe 
costs  accrued  In  the  court  below  out  of  the 
assets  of  the  estate  of  his  Intestate,  and  exe- 
cution will  be  Issued  therefor,  to  be  levied 
on  the  goods  and  chattels,  rights  and  credit^, 
of  his  intestate  in  the  hands  of  F.  B.  Turpln 
to  be  administered.  Decree  will  be  entered 
here  In  favor  of  complainant  and  against  F. 
B.  Turpln,  administrator,  eten  of  S.  B.  Tnr 
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pin,  deceaeed.  and  W.  C.  Dltmukes,  security 
on  the  appeal  bond,  for  ^250.  and  against  F. 
B.  Tarpln,  administrator,  etc.,  of  B.  B.  Tur- 
t)ln,  deceased,  for  $43.76;  tbe  Interest  on  said 
$2G0  from  March  4,  lfi88,  the  date  of  tbe  flUns 
of  conaplainant's  original  bill,  and  also  for  the 
costs  of  the  appeal  la  this  case.  AU  concur. 

(Feb.  18, 1901.) 

This  case  Is  again  before  as,  on  a  petition 
to  rehear  and  to  correct  alleged  errors  in  tbe 
flnding  of  facts. 

The  first  error  insisted  npon  Is  that  this 
court  found  that  the  amended  bill  presented 
on  Z>ecember  6.  1S90,  was  not  property  in  the 
record  by  bill  of  exceptions,  or  by  the  excep* 
ttons  properly  filed.  This  court  did  find  and 
bold  that  the  amended  bill  otTeied  by  com- 
plainant, and  which  the  chancellor  refused 
to  allow  filed,  is  not  made  part  of  the  record 
by  bill  of  exceptions,  decree,  or  otherwise, 
and  to  this  finding  and  holding  we  adhere. 
It  was  not  allowed  to  be  filed,  and  did  not  be- 
come part  of  the  pleadings  in  the  cause  or 
part  of  the  record,  and  It  could  only  be  made 
part  of  the  record  by  bill  of  exceptions,  or 
order  or  decree  of  the  chancellor  In  lieu  of 
bill  of  exceptions,  making  said  offered  amend- 
ment part  of  the  record  In  the  cause.  The 
learned  counsel  for  complainant  seems  to 
mistake  the  order  refusing  to  allow  the 
amendment  filed  for  the  amendment  Itself. 
The  complainant  did  except  to  the  action  of 
the  chancellor  declining  to  allow  said  amend- 
ment filed,  and  this  appears  as  part  of  the 
minute  orders  and  decrees  of  tbe  court;  but 
this  does  not  make,  or  have  the  effect  to 
make,  tbe  amended  bill  Itself  part  of  tbe  rec- 
ord. There  Is  what  pniports  to  be  an  amend- 
ed bill  copied  Into  tbe  transcript,  but  this 
alone  cannot  make  It  a  part  of  the  record, 
and  we  cannot  know  whether  this  was  the 
amended  bill  offered,  and  which  the  chan- 
cellor refused  to  allow  filed,  or  not.  Nor  can 
we  say  that  the  chancellor  should  or  should 
not  have  allowed  the  amended  bill  filed,  or 
that  be  was  In  error  In  refusing  to  allow  the 
proposed  amended  bill  filed,  unless  It  was 
before  us  tor  Inspection.  The  amended  bill 
itself  must  be  made  part  of  the  record,  so 
that  It  can  be  examined  and  inspected,  be- 
fore we  can  pass  upon  it  and  the  chancellor's 
action  In  reference  thereto,  and  before  we 
can  say  that  the  chancellor  was  right  or 
wrong  In  refusing  to  allow  It  filed.  The  opin- 
ion heretofore  filed,  as  it  read,  did  hold  that 
the  services  rendered  or  claimed  to  have  been 
rendered  were  rendered  prior  to  June,  1893. 
and  that  Tnrpin  was  acquitted  In  June,  1893. 
which  was  an  error  In  tbe  date  In  typewriting 
the  opinion,  and  has  been  corrected  In  the 
original  opinion  so  as  to  give  the  true  date 
found,  to  wit  In  June,  18^,  Instead  of  June, 
1898.  The  opinion,  as  It  read,  did,  by  leaving 
out  part  to  be  copied  in  original  opinion, 
mnke  tbe  flnding  and  holding  read  that  the 
matters  set  up  In  the  amended  bill,  and 
■oagbt  to  be  neavmH  for,  were  barred  bgr 


the  statute  of  limitations  of  two  years  and 
six  months  and  of  six  years,  whereas,  If  the 
opinion  had  been  copied  as  It  should  have 
been.  It  would  have  read  "and  It  Is  insisted 
by  the  defendant  that  the  matters  set  up  In 
the  amended  bill,  and  sought  to  be  recovered 
for,  were  barred  by  the  statutes  of  UmitatlcAs 
of  two  years  and  six  months  and  of  six 
years,"  and  the  opinion  filed  has  been  so  cor- 
rected as  to  make  It  so  read. 

It  is  further  Insisted  that  the  court  erred 
in  not  granting  a  decree  for  sale  of  the  real 
estate  attached  In  this  canse.  This  was  real 
estate  that  descended  to  tbe  heirs  at  law  of 
E.  B.  Turirin.  deceased,  upon  bis  death,  and 
can  only  be  subjected  to  payment  of  his  debts 
after  exhaustion  of  the  personal  estate.  The 
personal  estate  Is  not  shown  to  have  been  ex- 
hausted In  the  payment  of  debts,  or  to  have 
been  fully  administered;  but,  on  the  con- 
trary, It  appears  that  there  are  In  the  hands 
of  the  administrator  unappropriated  assets  In 
amount  largely  In  excess  of  complainant's  de- 
cree, and  the  court  therefore  declines  to  or- 
der a  sale  of  said  attached  property.  F.  B. 
Tnrpin  was  appointed  and  qualified  as  ad- 
ministrator in  Decemtier,  1806,  moved  from 
the  state  in  December,  1897.  and  hat  ever 
since  resided  out  of  the  state. 

The  court,  of  Its  own  motion,  corrects  the 
opinion  and  decree  so  as  to  render  decree  in 
favor  of  complahiant  against  F.  B.  Turpln, 
administrator  of  E.  B.  Turpln,  deceased,  for 
|260,  and  143.75  interest  thereon  accrued,  and 
the  cost  of  the  court  below,  and  against  F. 
B.  Tnrpin,  adQilnlstrator,  as  before  said,  and 
W.  C.  Dlsmukes,  security  on  the  appeal  bond, 
for  the  costs  of  the  appeal.  The  petition  Is 
allowed  to  the  extent  hereinbefore  Indicated, 
and  dismissed  as  to  all  other  matters.  The 
opinion  and  decree  heretofore  filed  and  en- 
tered will  be  corrected  as  herein  Indicated, 
and  the  decree,  with  tbls  modification  and 
correction  herein  Indicated,  Is  affirmed.  AU 
concur. 

Affirmed  orally  by  supreme  court,  March 
16»  1901. 


UOORE  V.  WOOD  et  al. 

^nrt  of  Clianeery  Appeals  of  Tenneusa. 
Hareh  2,  1901.) 

FBAIJDULHNT  CONVBTANCBfl  —  FRAUDULBNT 
ORATTBL  MORTOAGB— SKCRBT  AORBBHBNT 

—VOID  HORTOAOn-CONVERSION  OF  MORT- 
OAQBD  PROPERTY— USE  OP  PROPERTY  BY 
MORTGAGOR— RES  JUDICATA. 

1.  A  chattel  mortj^gei  Eiven  in  counectlon 
with  a  secret  agreement  to  aeep  Its  existeoce  a 
secret  for  the  purpoK  of  protecting  the  mort- 
gaeor's  credit,  la  fraudulent  as  to  creditorB. 

2.  A  chattel  mortgage  which  authorizes  the 
mortgagor  to  control  the  mortgaged  property 
and  to  sell  it  in  the  regular  course  of  baslness 
is  void  on  Its  face. 

3.  Where  a  debtor  and  two  creditors  enter  In- 
to an  agreement  by  which  a  sawmill  owned  by 
tha  former  Is  to  be  operated  for  tha  ben^t  of 
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■11,  and  the  ilabtor  afterwanh  »xecnta  a  chat- 
tel mortgage  to  one  of  the  creditors,  wblgb  ia 
fraudulent  by  reason  of  a  aecret  agreement,  but 
tbe  other,  wbo  baa  a  valid  chattel  mortgage, 
does  not  resdod  tbe  contract  when  he  learns  of 
such  fact,  be  cannot  rescind  after  tbe  full  ex- 
ecution of  the  contract,  and  an  adjustment  of 
rights  thereunder  in  the  courts. 

4.  A  mortgagor  or  his  grantee  has  the  right 
to  use  a  mortgaged  aawmlll  before  tbe  maturi- 
ty of  tbe  mortgage,  and  hence  a  mortgagee  can- 
not maintain  an  action  for  injuries  resulting  to 
the  property  therefrom,  bat  must  resort  to  a 
bill  quia  timet  to  restrain  the  conduct  causing 
the  injury. 

6.  Where  a  prior  chattel  mortgage  Is  fraudu- 
lent, but  the  mortgaged  property  Is  operated 
under  a  contract  for  the  benefit  of  the  prior 
and  a  subsequent  mortgagee  and  the  deotor, 
which  provides  for  tbe  snaring  of  tbe  proceeds, 
and  the  prior  mortgage  Is  afterwards  declared 
fraudulent,  and  the  rights  under  tbe  contract 
adjusted,  and  the  mortgaged  property  admitted 
to  M  In  the  subsequent  mortgagee,  woo  obtains 
possession  thereof,  such  adjudication  Is  conclu- 
sive, and  tbe  subsequent  mortgagee  cannot  sue 
the  prior  mortgagee  for  the  conversion  of  the 
property  before  such  decree. 

6.  A  subsequent  mortgagee  of  a  aawmlll  can- 
not recover  damages  against  a  prior  fraudulent 
mortgagee  who  obtains  possession  and  uses 
the  property,  for  a  depreciation  In  the  value 
thereof.  In  tbe  absence  of.  a  demand  for  tbe 
proper^,  though  the  subsequent  mortgagee 
does  not  know  toat  the  prior  mortgage  Is  fraud- 
ulent, aince  It  is  not  property  consumable  by 
use,  and  the  mortgagor  <v  his  grantee  has  a 
right  to  the  uae  thereof  untU  demand  by  the 
mortgagee. 

Appeal  from  chancery  coort  Clay  county; 
T.  J.  Flaber,  Chancellor. 

Suit  by  J.  W.  McD.  Moore  against  J.  L. 
Wood  and  otbers.  From  a  decree  dismissing 
the  bin,  the  plaintiff  appeals.  AiBrmed. 

Geo.  N.  Tillmaji  and  Preston  Vaughn,  for 
appellant  KcMIlUn  ft  Harris,  Cor  appellees. 

NOIU  J.  The  bUl  In  this  ease  was  filed 
In  the  chancery  court  of  Clay  connty  on  the 
19th  of  May.  ISOa  Its  gravamen  hi  that  oa 
the  20th  day  of  December,  1882,  the  defend- 
ant L.  O.  Marshall  and  WlUlam  StronK,  part- 
ners under  the  name  of  Strong  &  Marshall, 
executed  a  mortgage  to  the  defendants  J.  L. 
Wood  and  W.  C  Biles,  whereby  they  as- 
sumed to  manage  and  control  a  certain 
steam  sawmill  and  oUier  property,  to  be 
presently  described,  to  secure  the  payment  of 
a  debt  alleged  to  be  due  from  Strong  &  Mar- 
shall to  Wood  ft  rates;  also  that  Strong  & 
Marshall  were  then  indebted  to  complainant, 
J.  W.  McD.  Mocnre,  In  tlie  sum  of  ¥1,787.85; 
that  on  the  20th  day  of  Septembor,  1888. 
Strong  &  Marshall,  for  the  purpose  of  secur- 
ing this  Indebtedness  to  tbe  complainant, 
executed  to  him  a  mortgage  on  the  sawmill 
and  property  referred  to;  that  this  latter 
mortgage  provided  that  the  debt  should  be 
paid  on  or  before  the  1st  day  of  January, 
1895;  that  in  tbe  event  it  was  not  paid  thai, 
the  property  so  mortgaged  should  be  sub- 
jected to  flie  payment  and  satisfaction  then- 
of,  the  property  conveyed  being  a  steam  saw- 
mill, ccmslBtIng  of  boiler  and  engine,  saw 
carriage^  and  fixtures  belonging  to  the  saw- 


mill, and  nsed  In  the  operation  thersof,  and 
the  said  property  known  as  the  ''Strong  ft 
MaishaU  Sawmill,"  other  property  conveyed 
also  being  a  wagon  osed  by  Stnmg  ft  Mar- 
shall in  carrying  on  tiielr  sawmill  business; 
that  Wood  ft  Biles,  claiming  that  th^  mort- 
gage was  a  valid  one,  went  into  poeseaslon 
of  the  sawmill  property,  boilers,  engines, 
etc,  and  all  the  property  mortgaged  to  cwn- 
plalnant  and  entered  Into  an  arrangemoit 
and  agreement  with  Strong  ft  Marshall 
whereby,  or  or  about  the  12th  day  of  June. 
1893,  they  took  possession,  used,  and  con- 
trolled all  the  property  as  owners  and  par- 
chasers,  and  from  that  day  assumed  and  pre- 
tended to  be  tbe  owners  of  the  same;  that 
"tbe  said  property,  when  taken  possession  of 
by  them,  was  very  valnable,  located  in  a 
good  set  of  timber,  and  worth  lai^ely  more 
than  the  debt  due  to  complainant  who  had 
furnished  tbe  means  to  more  the  mill  to  this 
set  and  bought  mucb  timber,  to  enable 
Strong  &  Marshall  to  saw  out  his  debt 
against  them;  that  the  said  Wood  ft  Biles, 
from  the  time  they  took  possession  of  the 
said  propnty  as  aforesaid,  began  to  nse  the 
same  as  their  own,  and  used  it  fftmi  that 
time  until  lite  filing  of  complalnantfs  bill  to 
enforce  his  mwtgage,  which  he  did  on  ttie 
aoth  of  May,  1886:  Out  they  practically  wore 
out  said  property  In  the  use  thoeof.  until 
Its  value  was  greatly  depreciated,  and  all 
the  valuable  timbm  being  nsed  up  so  that  It 
was  not  worth  more  tbsa  fSOO  In  cash  at 
that  time,  all  good  timben  being  consumed"; 
that  Wood  ft  Biles'  mortgage  was  fraudu* 
lent  and  known  by  them  to  be  such,  when 
they  took  possession  of  the  proper^,  and 
from  that  time  forward,  and  tbat  they  so 
took  possession  to  hinder  and  defeat  the 
complainant  (rf  hla  just  dalms  and  Uens 
against  ttie  property;  that  In  a  subsequoit 
Utlgatloa  between  the  parties,  the  said  mort- 
gage of  Wood  ft  Biles  wu  declared  to  be 
fraudulrat  In  this  court  and  It  was  decreed 
that  tbe  mortgage  oecnted  Strong  ft 
Marshall  to  complainant  was  valid  and  bind- 
ing on  the  mortgaged  property  to  the  extent 
that  his  debt  of  |1,7«7.S5  was  stlU  nnpald. 
and  that  it  was  prior  and  superior  to  any 
debt  or  claims  of  Wood  ft  BUes,  or  either  of 
them,  on  said  property,  but  Inasmuch  as  It 
did  not  distinctly  appear  how  much  of  the 
debt  due  to  complainant  was  stlU.  doe  and 
unpaid  by  the  Mid  decree^  tbe  canse  was  re- 
ferred to  the  chancery  court  of  day  conn- 
ty  to  take  and  state  an  account  In  order  to 
ascertain  the  balance  due  nptm  the  debt  to 
complainant  and  that  it  was  also  remanded 
to  the  chancery  court  r^erred  to,  to  the  end 
that  the  mortgaged  property  might  be  sold, 
and  the  mortgage  Uen  In  favor  of  complain- 
ant oiforced:  tbat  the  decree  declaring  cmn* 
plalnant's  priority  and  the  fraudulent  char- 
acter of  Wood  ft  BUes*  mwtgage  was  on- 
appealed  from,  and  was  final;  that  there 
has  only  been  paid  on  complainant's  mort- 
gage f61&86i  and  tbe  balance  remains  due 
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and  unpaid;  tbat  the  defuidftnts  Wood  ft 
Biles  are  therefore  Indebted  to  the  com- 
plainant In  the  amount  ao  owing  to  him; 
that  J.  L.  Wood  baa  a  Judgment  against 
oomnlalnant  part  of  the  assets  of  Wood  & 
Biles,  rendered  against  complainant  In  the 
prior  litigation  referred  to,  on  February  28, 
1899,  for  «1,11S.16;  that,  by  reason  of  the 
transactltHis  before  referred  to.  Wood  & 
Biles  owe  him,  and  each  of  them  owes  him, 
more  than  sufficient  to  cover  the  jndgmoit 
fif  $1,118.16  and  Interest  thereon;  that  he 
should  have  an  offset  against  tbat  decree 
Wood  &  Biles  being  insolvent,  and  a  de- 
cree over  for  the  balance. 

The  bill  states  correctly,  as  above  recited, 
the  two  mortgages;  the  date  and  amount  of 
the  decree  In  favor  of  J.  U  Wood;  the  de- 
cree of  this  court  adjudging  that  Wood  & 
Biles'  mortgage  was  fraudulent  and  void, 
and  that  the  complainant's  mortgage  was 
good,  and  that  he  waa  entitled  to  satisfaction 
out  of  the  mortgaged  property  to  the  exclu- 
sion of  Wood  &  Biles,  or  prior  to  their  mort- 
gage. It  is  not  correct  as  to  the  financial 
condition  of  Wood  ft  Biles.  They  were  not 
liuMdvent  It  states  correctly  the  amount 
realized  upon  the  complainant's  debt,  with 
the  exception  that  $16S  should  be  added  for 
tbe  price  of  the  mill  purchased  by  Moore  up- 
on the  sale  made  on  the  remand.  It  states 
tbe  true  amount  of  complainant's  debt  orig- 
inally. The  bill  does  not  state  correctly  the 
facte  ccmcerning  the  poasesslon  talcen  of  the 
mill,  and  it  falls  to  state  tbat  complainant 
ever  demanded  possession  under  his  mort- 
gage, or  that  he  sought  poasesslon  prior  to 
May  80,  1896,  when  complainant  filed  his 
bill,  tbe  date  of  which  filing  Is  truly  stated. 
The  facts  concerning  the  taking  possession 
of  tbe  mortgaged  iH>operty  are  aa  follows: 
Strong  ft  Marshall  were  Indebted  to  the  com- 
plainant, as  stated,  in  the  sum  of  over  f 1.700. 
In  order  to  collect  tbls  debt  the  complain- 
ant's agent,  one  Comer,  caused  the  mill  of 
Stroiv  ft  Marshall  to  be  moved  from  a  place 
called  "Union  HIU"  to  the  land  of  one  J.  B. 
Moore.  The  expectation  of  Comer  was  that 
by  the  operation  of  the  mill,  the  amount  of 
the  debt  due  to  the  complainant  would  be 
realised,  however.  After  tbe  mill  was  set 
up,  and  about  the  time  operations  were  be- 
gnn.  Wood  ft  Biles,  who,  as  stated,  had  a 
mor^ge  on  the  luroperty,  said  to  Comer,  in 
substance,  If  they  were  not  allowed  to  par- 
ticipate in  tbe  proceeds  of  the  mill  they 
would  foreclose  their  mortgage.  But  in  or- 
der to  properly  understand  the  bearing  of 
this  fact.  It  should  be  stated  that  before  tbe 
mill  was  moved  to  tbe  "J.  B.  Moore  set" 
Comer  was  fully  acquainted  with  the  fact 
tbat  Wood  ft  Biles  had  a  mortgage,  and  also 
tbat  they  had  a  debt  against  Strong  ft  Mar^ 
shall.  Some  talk  was  had  between  them  to 
tbe  effect  tbat  th«*re  was  enough  lumber  in 
sight  to  pay  off  Wood  ft  BUes.  if  they  could 
get  it.  However,  it  was  then  agreed  between 
Comer  and  Wood  ft  BUes  tbat  tbe  latter 


should  have  a  certain  pwtlon  of  tbe  proceeds 
of  tbe  mill  (perhaps  one-half  or  one-tblrd,— 
tbe  exact  amount  is  not  now  material),  upon 
Its  removal  to  the  "J.  B.  Moore  set"  When 
the  mill  was  set  up  at  tbat  place  and  ready 
to  run,  or  about  that  time.  Comer  said,  or 
Wood  ft  Biles  beard  that  be  said,  be  could 
not  let  them  have  so  much  of  tbe  proceeds 
of  tbe  mill.  Thereupon  they  went  to  see 
Comer,  and  said  to  him,  in  substance,  that 
they  must  have  stnne  money  out  of  tbe  mill; 
It  not,  tbey  would  foreclose  their  mortgage. 
Comer  said  be  could  not  let  them  have  so 
much  as  had  been  agreed  and  run  tbe  mill. 
In  this  situation  of  affairs,  a  omtract  was 
entered  into  between  tbe  parties,  on  the 
12th  of  June,  1883,  for  tbe  purpose  of  pro- 
viding means  to  pay,  not  only  the  debt  which 
Strong  &  Marshall  owed  Wood  ft  Biles,  but 
also  the  debt  which  they  owed  to  tbe  com- 
plainant Id  this  contract  complainant's  in- 
terest was  represented  by  Comer.  The  con- 
tract reads  as  fellows:  '*We,  the  undersign- 
ed, agree  to  the  following  contract:  Strong 
&  Marshall  agree  to  saw  all  logs  delivered  on 
their  mill  yard,  situated  near  J.  B.  Moore.  In 
dt&trlct  No.  3,  Clay  county,  Tennessee,  Cum- 
berland river  log  measure,  25  cts.  per  hun- 
dred feet  for  soft  timber,  40  cts.  for  bard. 
3.  L.  Wood  binds  himself  to  furnish  out  of 
his  store  all  necessary  expenses  to  run  said 
mill,  hauling,  cutting  said  logs  at  the  mill, 
and  W.  C.  Biles  agrees  to  work  at  said  mill 
as  manager,  and  look  after  the  interest  of 
Strong  &  Marshall  and  all  concerned  In  the 
sawing  of  tbe  logs  delivered  on  tbe  mill 
yard,  for  which  be  is  to  have  11  per  day 
for  bis  services  and  board  himself.  Samuel 
Comer  binds  himself  to  furnish  on  the  mlU 
yard  sufficient  amount  of  logs  to  keep  the 
mill  running,  and  have  full  control  of  the 
logs,  and  Wood  &  Biles  are  not  to  have  any- 
thing to  do  with  the  log  matter  nntll  tbe  1st 
of  December,  1883.  J.  L.  Wood  is  to  have  his 
pay  for  furnishing  as  tbe  mill  makes  It  and 
W.  C.  Biles  is  to  have  bis  pay  for  bis  labw, 
and  for  all  necessary  expenses  so  paid,  out 
of  the  mill,  and  Mr.  Comer  is  to  have  |25 
saw  bin  for  each  month  said  mill  runs,  which 
Is  to  be  credited  on  Strong  ft  Marshall'a  In- 
debtedness with  Comer  [tbe  same  debt  which 
tbe  complainant  Is  now  seeking  to  collect] 
for  all  necessary  expenses  so  deducted  for 
Strong  &  Marshall  from  the  earnings  of  the 
mill,  and  the  balance  Is  to  be  credited  on  an 
indebtedness  of  Strong  ft  Marshall  to  Wood 
&  Biles,  imtll  the  amount  due  from  Strong 
to  Wood  ft  Biles  Is  settled.  Mr.  Comer  is  to 
have  full  control  of  Strong  ft  Marshall's  tim- 
ber and  rig,  and  Is  to  pay  for  tbe  use  of 
said  team  $2  per  day  for  all  days  the  weath- 
er will  admit  suitable  to  run  tbe  team,  and 
the  team  is  able  to  work,  $1.25  of  which  is 
to  go  as  a  credit  on  t^e  Indebtedness  to  Mr. 
Comer  [tbe  debt  complainant  Is  now  suing 
for],  and  75  cts.  of  tbe  amount  Is  to  go  to 
Wood  ft  Biles,  and  be  credited  at  tbe  end  of 
each  month.  Comer  Is  to  have  |127  In  saw 


Digitized  by  Google 


1066 


61  80UTUWE8TBBN  REPOBTBK 


(Tenn. 


bill,  whlcli  Is  to  be  credited  on  tbe  amount 
due  from  Strong  &  Marshall  to  Comer.  Com- 
er la  to  bare  Strong  &  MarBfaaU's  team  taken 
good  care  of,  and  not  reBponalble  for  unavoid- 
able expense;  and  Strong  &  Marshall  are  to 
be  at  no  expense  for  the  team  and  rig  while 
Comer  has  contrcri  of  It"  Signed,  etc. 

It  Is  thus  seen  that  Com«r,  aa  agent  of  the 
complainant,  bad  entered  Into  a  contract 
with  Strong  &  Marshall  for  tbe  purpose  of 
collecting  tbe  debt  of  tbe  complainant  1^ 
operation  of  tbe  mill,  and  that  this  p<»ses* 
Eion  was  not  under  complainant's  mortgage 
at  all  (which.  In  fact,  was  not  then  in  ex- 
istence), but  was  an  Independent  contract, 
although  it  was  for  tbe  purpose  of  collecting 
the  debt  subsequently  secured  by  tbe  mort- 
gage of  September  27,  1893.  It  is  also  seen 
that  the  possession  taken  by  all  the  parties, 
as  stated,  was  under  a  contract  of  that  date 
(Jtme  12,  1893),  and  not  under  a  mortgage, 
although  Wood  &  Biles  secured  their  place 
in  the  contract  under  tbe  circumstances  al- 
ready stated.  It  was  under  tbe  operation  of 
this  contract  that  tbe  debt  of  $1,113.16  due 
to  Wood  &  Biles,  or  J.  h.  Wood,  for  which 
judgment  was  rendered,  arose.  Therefore  it 
cannot  be  said  that  Wood  &  BUes  took  pos- 
session of  the  property  and  ran  It  as  char- 
ged In  the  bill,  but.  on  the  contrary,  all  bad 
possession.  It  fs  tme,'  'as  stated,  that  the 
Wood  &  Bllea  mortgage  was  fraudulent,  and 
that  Its  fraudulent  character  arose  by  rea- 
son of  an  agreement  to  keep  Its  existence  a 
secret  between  Strong  &  Marshall  and  Wood 
&  Biles,  to  protect  the  credit  of  Strong  & 
Marshall;  also  that  this  mortgage  was  void 
upon  Its  face,  because  it  secured  a  benefit  to 
Strong  Sc  Marshall,  in  tbat  it  allowM  them 
to  handle  the  timber  and  sell  It  In  the  ordi- 
nary course  of  business.  It  also  appears 
that  complainant  knew  of  this  mortgage,  bat 
be  did  not  know  of  the  secret  agi-eemeut  re- 
ferred to.  which  was  one  of  tbe  grounds 
which  made  It  fraudulent.  He  could,  how- 
ever, hare  acquired  knowledge  of  tbe  fraud 
upon  tbe  face  of  tbe  instrument  It  Is  prob- 
ably true  tbat  If  the  complainant  bad  filed 
his  bin  for  resclSBlcHi  In  time,  upon  the  discov- 
ery of  the  sfecret  agreemeut  referred  to,  leav- 
ing out  of  view  the  fraudulent  character  of 
tbe  instrument  on  Its  face,  be  might  have 
had  rescission,  but  It  is  too  late  now,  after 
the  operations  under  tbat  contract  have  been 
finally  settled  and  closed  by  a  decree  render^ 
ing  judgment  against  the  complainant  In 
this  cause  for  an  overplus  of  lumber  be  got 
under  the  contract.  As  the  case  now  stands, 
It  is  only  a  bill  by  a  subsequent  mortgagee, 
alleging  tbat  the  mortgaged  property  was 
used  by  a  prior  mortgagee,  whose  mortgage 
was  voidable  for  fraud,  and  who  In  using  the 
property  bad  somewhat  Injured  Its  value,  and 
not  alleging  that  the  subsequent  mortgagee 
ever  hod  the  right  to  take  possession,  or  that 
he  had  sought  such  possession.  In  short, 
complainant's  bill  does  not  state  a  cause  of 
action.    Pending  the  maturity  of  tbe  com- 


plainant*! mortgage,  tbe  mortgagor  contd 
lawfully  use  tbe  propen?,  and  so  could  an- 
thorlse  another  to  use  It  If  the  property 
was  being  injured  by  such  use,  tbat  was  mmt^ 
ter  for  a  bill  quia  timet  to  restrain  tbe  con- 
duct causing  the  Injury,  but  the  use  Itself 
was  not  illegal  nnder  the  facts  stated.  Anct 
as  a  matter  of  fact,  as  already  stated,  tbe- 
use  from  June  12,  1898,  to  the  matority  of 
that  contract,  December  1,  1893.  was  not  un- 
der the  Wood  &  Biles  mortgage,  but  under 
the  contract  before  referred  to  between  alt 
tbe  parties. 

During  the  year  1894,  Wood  &  Biles  filed 
their  bill  against  Strong  A  Marshall  to  fore- 
close their  mortgage.  This  suit  pended  some 
time.  But  finally,  abont  March.  1886,  Wood 
A  Biles  made  a  verbal  agreement  with  Wil- 
liam Strong,  of  the  firm  of  Strong  &  Muv 
sbaJl,  whereby  it  was  extracted,  so  far  as 
they  were  able  to  contract,  in  tbe  absence 
and  without  the  consent  of  Marshall,  that 
Wood  &  Biles  should  have  the  mortgaged 
proi>erty  for  their  debt  but  that  Strong  & 
Marshall  should  keep  possession  of  It.  and 
pay  to  Wood  &  Biles  $50  per  month,  for 
which  credit  should  be  entered  upon  their 
debt  supposed  to  be  canctied  by  the  agree- 
ment. This  arrangement  was  not  consented 
to  by  Marshall,  and  Strong  &  Marshall  atlll 
remained  In  possessicm  of  the  proper^.  So 
matters  continued  until  May  30,  1806,  wlien 
the  complainant  filed  his  bill  to  foreclose  Us 
mortgage.  Up  to  that  time  he  had  aeter 
made  any  demand  upon  any  one  for  the  pos- 
session of  the  mortgaged  property,  or  ques- 
tioned the  right  of  the  mortgagee  and  Wood 
&  Biles  to  ase  It,  and  the  only  demand  he 
then  made  was  in  the  form  of  a  bill  for  f<Me- 
closure.  After  this  time,  and  pending  tiie 
latter  bill,  also  pending  tbe  proceedings  of 
Wood  &  Biles  for  foreclosure,  the  latter  took 
from  William  Strong,  of  the  firm  of  Strong 
&  Marshall,  a  writing,  tbe  substance  of 
which  was  tbat  Wood  &  Biles  and  Strong  ft 
Marshall  agreed  to  a  foreclosure  by  which 
Wood  &  Biles  were  to  become  the  ownm- 
of  tbe  property,  and  tbe  mortgage  debt  was 
to  be  con8id«%d  canceled.  This  agreement 
also  failed  to  receive  the  assent  of  Marshy 
It  Is  dated  June  80,  1806.  A  few  days  there- 
after the  prc^rty  was  placed  In  tJie  banda 
of  a  receiver  (in  July),  and  was  rented  ont 
It  was  subsequently  decreed,  as  alrrady  stat- 
ed, that  Wood  &  Biles'  rights  wwe  Infmor 
to  those  of  Moore,  and  the  property  was  or- 
dered to  be  sold  for  tbe  payment  of  the  debt 
of  the  latter,  and  upon  remand  of  the  canae 
It  was  so  sold. 

So  far  as  the  use  of  the  property  by  Wood 
&  Biles  In  tbe  Interval  referred  to,  betwem 
December  1,  1883.  and  May  30.  1806,  is  con- 
cerned, th&e  was  no  wrong  done  to  the  com- 
piulnant  because  he  bad  not  songfat  any 
possession  under  his  mortgage.  So  far  aa 
concerned  the  conversion  by  the  attempt  of 
Wood  &  Biles,  by  a  prior  agreement  w  other 
wise,  to  foreclose  their  mortgage  and  obtain 
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posiesslon  of  the  property,  tbat  matter  was 
settled  In  the  former  proceedings,  In  which 
the  Wood  &  BIIeB  mortgage  was  declared  to 
be  fraudulent,  and  complainant  allowed  to 
take  the  property  and  eeU  It  Bnt  It  sbould 
be  stated  that  the  weight  of  the  testimony 
shows  tbat  Wood  &  Biles  never  had  posses- 
sion of  the  mill  at  any  time.  hTom  Decem- 
ber 1.  1893,  to  the  time  the  property  waa 
pat  In  the  hands  of  a  receiver  In  July,  1885, 
it  waa  In  the  hands  of  Strong  ft  MarahalL 
They  operated.  It  a  part  of  the  time  In  18M^ 
and  were  supplied  by  J.  L,  Wood,  and  he 
got  the  saw  bills,  and  the  agreement  was 
that  If  there  should  be  any  surplus,  such 
surplus  should  go  on  the  debt,  but  the  pos- 
session was  with  Strong  &  Marshall.  It  Is 
true,  aa  already  stated,  that  there  were  some 
abortive  efforts  on  the  part  of  Wood  ft  Biles 
to  get  the  ownership  of  the  property  by  the 
attempted  contracts  of  March.  1895,  and 
June,  1806,  but  they  eventuated  In  nothing. 
It  tfans  appears  that  all  that  was  done  with 
regard  to  the  rights  of  the  complainant 
with  reference  to  the  mortgaged  property, 
has  been  already  redressed  by  the  tnrnlng 
over  of  the  property  to  him  and  by  its  sale. 
It  further  appears  that  the  taking  posses- 
sion on  the  12th  of  June,  1898,  was  by  aU 
the  parties,  and  that  the  matters  of  the  con- 
tract thns  resulting  have  been  settled  by 
decree  of  the  court,  and  cannot  now  be  dis- 
turbed. It  further  appears  that  such  posses- 
sion as  was  taken  by  Wood  ft  Biles,  if  there 
could  t>e  said  to  be  any  at  all,  after  complain- 
ant's mortgage  accrued,  was  done  in  the  ab- 
sence of  any  claim  of  possession  asserted  by 
complainant;  and,  further,  that,  in  so  far 
as  the  matter  could  be  r^arded  aa  a  con- 
ver8i<m.  It  has  been  already  settled  by  turn- 
ing over  the  proper^  Itself  to  the  complain- 
ant. 

The  complainant's  case  seems  to  be  based 
on  the  assmnption  that  inasmuch  as  he  had 
a  valid  mortgage,  and  Wood  &  Biles  had  not 
therefore  a  cause  of  action  arose  In  his  favor 
against  them  If  they  used  the  property,  and 
In  so  using  It  Impaired  Ite  valne.  That  this 
Is  a  mIstaJien  conception  Is  apparent  from 
the  considerations  already  stated.  If  the 
complainant  bad  the  right  to  demand  the 
property  at  any  time,  and  did  not  demand 
It,  but  permitted  It  to  be  used  by  the  mort- 
gagors or  their  assignee,  fraudulent  or  other- 
wise. It  waa  his  own  fault  and  he  must  be 
treated  as  consenting  to  such  use.  Certain 
It  is  that  the  mortgagors.  In  the  absence  of 
a  provision  In  the  mortgage  to  the  contrary, 
had  the  right  to  use  the  property  until  it  was 
demanded  by  the  complainant  the  property 
not  being  of  the  character  denominated  In 
our  authorities  as  property  consumable  In 
the  use. 

But  If  It  be  said  that  the  complainant  for- 
bore to  demand  the  property,  because  he  was 
Ignorant  of  the  facts  npon  which  the  fraud 
rested  that  tainted  the  Wood  ft  Biles  trust 
deed,  it  must  be  answwed  that  this  does  not 


mend  his  case,  because  he  cannot  now,  from 
whatever  cause  It  was  forborne,  supply  the 
essential  Ingredient  of  demand  for  propei-ty 
which  was  needed  to  put  in  the  wrong  the 
mortgagors  or  any  assignee  of  theirs  who 
should  keep  it  thereafter.  If  It  be  said  he 
did  not  exercise  this  right  because  he  did 
not  know  that  he  had  such  right  the  answer 
Ib  the  same;  It  was  not  exercised  at  the 
time,  and  it  Is  now  too  late  to  exercise  it 
All  the  reparation  that  could  be  made  haa 
been  made;  that  Is.  the  property  has  been 
turned  over  to  the  complainant 

The  chancellor  pnt  the  case  <m  a  question 
of  evidence.  This  appears  from  a  recital 
contained  In  the  blQ  of  exceptioiu,  as  fol- 
lows: "On  the  trial  of  this  cause  complain- 
ant proposed  to  read  the  depositions  of  H. 
S.  Reneau.  J.  a  Smith,  J.  M.  Odle.  F.  H. 
Beecor,  M.  O.  Compton,  A.  J.  Odle.  P.  M. 
Moore,  Wm.  Strong,  L.  G.  Marshall,  J.  W. 
McD.  Moore,  and  J.  T.  Rush.  The  defend- 
ants excepted  to  the  reading  of  all  the  an- 
swers to  the  auestlons,  and  all  the  proof,  ex- 
c^t  such  as  Involved  the  qaestion  as  to 
whether  or  not  defendants  went  Into  posses- 
sion of  the  mill  In  controversy  after  Janu- 
ary 1,  1806,  the  date  at  which  tne  mortgage 
to  complainant  Moore,  from  Strong  ft  Mar- 
shall was  foreclosable,  up  to  the  date  at  the 
appointment  of  a  receiver  In  this  cause;  also 
excepted  to  such  evidence  as  showed,  or 
tended  to  show,  that  Wood  ft  BUes,  or  either 
of  them,  kept  possession  of  said  mill  over 
the  demand  of  complainant  for  i>ossesBlon 
to  him  after  January  1, 1806.  Hie  court  sus- 
tained the  exceptions,  and  only  permitted 
the  complainant  to  read  that  imrtion  of  the 
evidence  unexcepted  ta"  We  think  there 
was  no  error  In  the  chancellor's  decree  upon 
this  point  But  notwithstanding  this  view, 
we  have  stated  the  facts  connected  with  the 
matter  as  above  set  out  and  find  that  the 
facts  before  the  court  do  not  furnish  a 
ground  for  complainant's  recovery. 

We  ahould  add.  however,  to  the  facta  al- 
ready stated,  so  that  the  complainant  may 
have  the  beneflt  of  It  la  case  there  sbould 
be  aa  appeal  to  the  supreme  court  the  fol- 
lowing fact  viz.:  That  if  the  complalaant 
through  his  agent  Comer,  had  been  allowed 
to  proceed  with  the  operation  of  the  mill 
under  the  contract  made  with  Strong  ft  Mar- 
fibaU.  prior  to  June  12.  18^  vrithout  com- 
plying with  the  agreement  made  with  Wood 
&  Biles  before  the  mill  waa  movedi  and  had 
not  entered  into  the  contract  of  June  12, 
1893,  he  would  have  realized  a  sufficient 
amount  to  pay  the  whole  of  bis  debt  We 
should  also  add  the  fact  that  the  testimony 
shows  tbat  the  mill  property  on  June  12, 
168Q,  was  worth  about  $800,  and  that  on 
May  80,  1S9S,  when  complainant  filed  his  bill. 
It  waa  not  worth  more  than  $000.  These 
facts,  however,  are  immaterial,  in  view  of 
what  has  already  been  said.  It  results  that 
the  chancellor's  decree  dismissing  the  bill 
must  be  affirmed,  with  the  costs  of  thia  court 
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oud  of  tha  court  below.  All  the  judges  con- 
cur. 

Afllrmed  mally  by  supreme  court  Mucb  7. 
1901. 


PAOB  r.  KinOHTS  AND  LADIES  OF 

AMBHICA. 
(Oourt  of  Chancery  Appeals  of  Tennessee. 
Dec.  22,  1900.) 

maURANCB-MUTUAL  BENEFIT  SOCIETY— AC- 
CBPTANGH  OF  CERTIFICATE— STIPULATION 
ON  BACK  OP  CSaTinOATB  —  BTIDBNCB  — 
COPT  OF  BT-LAWS  NOT  BBST  aVIDBHCB— 
HINUTBS  OF  SOCiaTT— 8TATUTBS-S0CIBTT 
A  CORPORATION. 

1.  An  acceptance  on  the  (ace  of  a  benefit  In- 
sntaoce  certificate  of  "all  the  conditions  there- 
in named"  did  not  earnr  a  reference  to  matters 
on  the  back  of  the  certmcatei  and  make  them  a 
part  thereof. 

2.  In  an  action  on  a  beneSt  insurance  certifl- 
cate  issued  in  1897,  which  stated  that  the  cer- 
tificate was  issued  subject  to  the  constitution, 
by-laws,  rules,  and  refutations  of  the  organiza- 
tion that  thereafter  might  be  enacted  by  the  su- 
preme lodge  or  board  of  directors,  erldence  of 
the  treasurer  of  the  organization  as  to  the 
number  of  assessments,  and  from  whom  col- 
lected, and  that  he  had  on  the  stand  with  him 
the  constitution  and  by-laws  of  the  order  which 
went  into  effect  in  1898,  and  that  he  filed  it  as 
an  exhibit  to  his  deposition,  was  improperly  re- 
ceived, in  the  absence  of  any  proof  of  the  ac- 
tion of  the  supreme  lodge,  since  such  evideace 
was  a  statement  of  a  legal  conclusion. 

3w  A  pamphlet  purporting  to  bp  a  eoipj  of  the 
constitution  and  oy-laws  of  s  fraternal  insur- 
ance organization  may  be  received  in  evidence 
without  showing  on  its  face  that  they  were  en- 
acted by  the  proper  authorities  of  the  organiza- 
tion, since  such  facts  could  be  otherwise  shown. 

4.  Shannon's  Code.  8  &S(J9,  and  Mill.  &  V. 
Code,  8  4537,  providing  that  in  actions  between 
corporations  and  their  stockholders  a  copy  of 
the  proceedings  of  the  board  of  directors  and 
the  snbscription  and  other  books  of  the  com- 
pany, certified  by  the  secretary  under  the  cor- 
porate seal,  shall  be  evidence,  apply  to  actions 
by  the  beneficiaries  of  a  benefit  insurance  cer- 
tificate against  a  benefit  society;  and  hence  a 
printed  copy  of  the  constitution  and  by-laws  of 
snch  organization  was  improperly  received  In 
evidence  In  such  an  action,  the  same  not  bring 
the  best  evidence. 

5k  In  an  action  on  a  ben^t  Insurance  certifi- 
cate, where  the  defendant  organization  was  al- 
leged to  be  a  corporation,  and  both  parties 
treated  It  as  snch  on  the  trial  and  in  the  presen- 
tation of  the  case  to  the  appellate  court,  the 
court  will  treat  the  defendant  as  such,  though 
there  was  no  ertdence  on  the  subject  nor  ad- 
miisions  of  the  fact  In  the  soswer. 

Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Cook,  Chancellor. 

BUI  by  Mrs.  Ella  Fsge  against  the  Knights 
and  Ladles  of  America.  From  a  decree  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed and  decree  entered  for  plaintiff. 

W.  R.  Chambers  and  T.  A  Street,  for  ap- 
pellant L  li.  Poidleton,  for  appellees. 

NEIL.  J.   The  bill  In  this  case  was  filed 

to  collect  an  insurance  policy  In  a  beneficial 
order.  The  chancellor  dlamlssed  the  bill,  and 
complainant  has  appealed  And  assigned  er- 
rors. The  policy  or  certlflcate  was  Issued  by 


the  Knighta  and  Ladles  of  America  to  Robert 
Edward  Page  on  the  23d  day  of  Jnat,  180T. 
It  recites  that  Robert  Edward  ifuga  la,  **wbUe 
in  good  standing  as  a  member  ot  the  bene- 
ficial department  of  this  fraternity,  mtltled 
to  participate  In  Its  braeOdary  fmid  to  the 
amount  of  two  thousand  dollars,  payable  at 
bis  death  to  his  wife,  BUa  Page;"  The  oec^ 
tiflcata  doses  with  the  following  langnage: 
"This  certificate  Is  issued  and  accepted  sub- 
ject to  all  the  conditions  named  In  the  consti- 
tution, laws,  rules,  and  regolationa  of  this 
fraternity  now  in  force,  or  that  may  hw 
after  be  oiacted  by  the  aiqireme  lodge,  or 
board  of  directors  of  the  sam^"— signed  by 
the  supreme  president  and  siqnreme  secretary. 
Immediately  succeeding  the  dgnatures  above 
mentioned  occurs  the  fbllowing:  "I  hereby 
accept  this  certificate,  subject  to  all  the  con- 
ditions therein  eontalned.  [Slgnedl  Rob^ 
Edward  Page."  Immediately  following  Is  a 
receipt  from  the  treasurer  of  Nashville  Lodge; 
No.  1,  for  |2.(Ki,  In  full  of  all  claims  due  on 
the  certlflcate  to  the  date  of  Its  issuance. 
On  the  back  of  the  certlflcate  appears  the  fol- 
lowing: "Provisions  of  the  Laws.  Assess- 
ments: Uembers  are  required  to  pay  but 
one  assessment  per  month  as  Itmg  as  they 
are  In  good  staoding.  One  assessment  is  due 
on  the  first  dsy  of  each  month,  and  must  be 
paid  on  or  before  the  last  day  of  the  month, 
or  the  member  stands  suspended  for  nonpay- 
ment of  assessment  without  nottee.  How 
relnsteted:  Uembers  under  snspensloD  for 
nonpayment  of  assessments  may  be  rein- 
stated on  or  before  the  10th  day  of  the  month 
on  the  first  day  of  which  their  suspension 
occurred,  by  the  treasnrer  of  the  lodge,  upon 
the  paymoit  of  all  dues  and  assessments 
then  due  and  owing  by  said  member,  provided 
said  member  Is  In  good  health  at  the  time 
of  reinstatement:  but  after  the  10th  of  the 
month  in  which  said  sospensltm  occurred,  all 
applications  for  reinstatement  mnst  be  made 
to  the  supreme  lodge;  accompanied  by  a  phy- 
sician's certificate  of  good  health,  and  the  as- 
sessment for  which  said  member  was  sus- 
pended, and  one  extra  assessment  and  a  cer^ 
tlflcato  from  the  trworer  that  said  member 
is  in  good  standing:  provided,  that  after 
six  months'  suspension  members  can  only  be 
reinstated  as  new  members." 

The  first  Questl<m  arises  iqun  the  admis- 
sibility of  this  writing  oa  the  bade  of  the  cer- 
tificate. T^e  materiality  of  this  evidence 
arises  from  the  fact  that  Robert  Edward 
Page  died  on  November  11, 1S9&  The  assess- 
ment for  October  was  not  paid,  and  the 
10th  day  of  the  fdlowing  month  iMused  with- 
out payment  It  results  that  if  we  can  look 
to  the  entry  above  mentioned,  he  stood  sue* 
pended  at  the  time  of  his  death.  We  are, 
however,  of  the  opinion  that  this  cannot  bs 
looked  to.  In  16  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  804.  it  is  said:  "An  Indorsement  oo 
the  back  of  a  policy  may  be  r^^arded  as  a 
part  of  the  contract  provided  It  is  referred 
to  in  the  policy  as  constituting  a  part  there- 
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of;  but  If  tbere  be  no  reference  whatever 
to  It  In  the  pollcy>  lund  notblng  to  show  that 
the  parties  meant  It  to  be  a  part  of  tbe  con- 
tract. It  vOl  be  regarded  merely  as  an  act 
of  the  Inaurer,  and  therefore  not  binding  on 
the  Inaiued,"— dtlng  Forer  t.  Insurance  Co.. 
4T  Cal.  416;  Insurance  Co.  t.  Ronrland,  66 
31d.  236,  7  AtL  2S7;  Klngsley  T.  Insurance 
Co.,  8  Cnsh.  383;  Stone's  Adm'rs  t.  Casualty 
Co.,  84  N,  J.  Law,  871;  Loan  Co.  t.  Snyder, 
16  Wend.  481,  80  Am.  Dec.  118.  It  Is  ob- 
aerred  that  tbe  reference  on  the  face  of  the 
policy  Is  to  "an  the  conditions  therein  con- 
tained." ^is  does  not  carry  a  reference  to 
matters  on  the  back  of  the  paper. 

It  Is  Insisted,  howerer,  by  the  defendants 
that  the  defense  that  wcnild  hare  been  made 
out  by  a  ptoQer  leterence  to  the  Indorsement 
above  mentioned  Is  covered  by  the  putting  In 
evidence  of  the  "constitution,  rules,  and  regu- 
lations," referred  to  In  tiie  laoguage  which 
we -have  quoted  from  the  body  of  tbe  instru- 
ment Upon  this  subject  the  record  shows 
the  following:  J.  W.  Thompson  was  Intro- 
duced. After  testifying  that  he  was  the 
treasurer  of  the  lodge,  and  had  been  since  It 
was  oi^anlzed.  In  1887,  and  that  his  duties 
were  to  collect  the  assessments  for  the  bene- 
ficiary fund  of  the.  order  from  the  members 
of  Nashville  Lodge,  No.  1,  and  report  to  tiie 
Ecyjireme  secretary,  he  was  asked:  "Q.  4 
State  the  number  of  assessments  to  be  co^ 
lected  each  month,  and  from  whcnn;  and,  If 
yon  have  before  you  tiie  constitution  and  laws 
of  the  order,  please  make  an  exhibit  of  the 
same  to  this  your  deposition,  and  mark  It 
'Kxblblt  A.'  A  It  Is  my  duty  to  collect  one 
asseSBment  from  each  member  per  month, 
and  I  have  before  me  the  coiutltntUHi  and 
by-laws  of  the  order,  which  went  Into  effect 
May  1.  1806,  and  here  mark  it  'Exhibit  A* 
to  my  deposition."  Exhibit  A,  referred  to,  is 
a  printed  pamphlet  having  on  its  face  the 
following:  "Bevlsed  Constitution  and  Laws 
of  the  Knights  and  Ladles  of  America.  Char- 
tered and  incorporated  undw  the  laws  of 
the  state  of  Tennessee.  To  take  effect  May 
1,  188S."  There  is  nothing  further  to  Indi- 
cate that  it  WBB  published  by  authority.  On 
the  hearing  the  defendants  offered  to  read 
the  foUowlng  portion  of  the  above  answer: 
"I  have  before  me  the  constitution  and  by- 
laws of  tiie  order  which  went  Into  effect 
May  1,  1888.  and  file  It  as  Exhibit  A  to  my 
deposition."  This  testimony  was  objected  to 
by  complainant's  solicitor  on  the  ground  that 
the  statement  to  the  effect  that  tbe  docu- 
ment referred  to  was  tiie  constitution  and  by- 
laws of  the  order,  and  tbe  statement  that 
It  went  into  effect  on  tbe  day  mentioned,  In- 
volved a  cmclDSlon  of  the  witness.  This 
objectlm  was  overruled  by  tbe  chancellor, 
and  the  complainant  excepted.  Tbe  defend- 
ants then  ottenA  to  read  the  whole  of  ques- 
tion 4  and  the  answer  thereto.  Complain- 
ant's solicitor  objected  to  the  reading  of  this 
question  and  answer,  and  to  the  reading  Is 
evidence  of  tbe  purported  constitotlon  and  by- 


laws, or  any  part  thereof,  oa  the  following 
grounds:  (1)  Because  the  pniported  consti- 
tution and  by-laws  were  not  properly  authen- 
ticated, nor  was  the  execution  of  the  same 
proved  according  to  law.  (19  Because  the 
purported  constitution  and  by-Iawa  were  not 
shown  to  have  been  enacted  the  supreme 
lodge  or  board  of  directors  of  ttie  defendant 
order.  Knights  and  Ladles  of  America.  (3> 
Because  the  purported  constitution  and  by- 
laws did  not  appear  tm  their  tuce  to  have 
been  oucted  by  the  supreme  lodge  or  board 
of  directors  of  the  defendant  order.  (4)  Be- 
cause the  due  enactment  and  promulgation  of 
the  constitution  and  by-laws  by  tbe  supreme 
lodge  or  the  board  of  directors  of  the  de- 
fendant order  was  not  proven  by  the  minutes 
of  the  supreme  lodge  or  board  of  dlrectors- 
of  the  defendant  (Hder,  authenticated  as  re- 
quired In  Shannon's  Code,  I  5560  (MIU.  & 
V.  Code,  f  4587).  (5)  Because  the  printed 
copy  of  the  said  purported  constitution  and 
by-laws,  which  Is  filed  as  Exhibit  A  to  the 
d^sltion  of  J.  W.  Thompsm,  is  not  the 
best  evidence  of  tbe  said  constitutim  and  by- 
laws. Question  6  of  Mr.  Thompson's  deposi- 
tion and  the  answer  thereto  are  as  follows: 
"Q.  S.  Please  refer  to  said  constitution  and 
by-laws,  and  give  article  and  section  tiiat  re- 
fer to  the  number  of  assessmentB  to  be  col- 
lected from  each  member;  also  the  time  of 
collection,  and,  if  any,  the  manner  of  rein- 
statement of  suspended  members;  also  bow 
members  are  suspended.  A.  As  to  the  num- 
ber of  assessmoits  ftom  each  member,  see 
article  17,  I  6,  and  article  19,  S  1.  As  to  the 
time  of  collecti<ni,  see  article  19,  I  1.  As  to 
the  reinstatement  of  members,  see  article  18. 
§S  3,  4,  6,  and  6.  As  to  the  suspension  by 
limitation,  see  article  18,  f  4.  of  Exhibit  A 
to  ifly  deposition."  Complainant  objected  to 
tbe  readli^  of  question  6  and  the  answer 
thereto  on  the  following  grounds:  "<!)  Said 
purported  constitution  and  by-laws  are  not 
properly  authenticated,  not  Is  the  execution 
of  the  same  proved  according  to  law;  (2)  nor 
is  said  purported  constitotion  and  by-Iawa 
shown  to  have  been  oiacted  by  tbe  supreme 
lodge  or  board  of  directors  of  tbe  defendant 
order  of  Knights  and  Ladles  of  America;  (3) 
the  said  purpOTted  constitution  and  by-Iawa 
does  not  appear  on  Its  fisce  to  have  been 
enacted  by  the  supreme  lodge  or  board  of 
directors  of  said  defendant  order;  (4)  the  due 
enactment  and  promulgation  of  said  consti- 
tution and  by-laws  by  the  supreme  lodge  or 
by  the  board  of  directors  of  the  defendant 
order  Is  not  proven  by  the  minutes  of  tbe 
said  supr«ne  lodge  or  board  of  directors  of 
the  defendant  order,  authenticated  as  re- 
quired In  Shannon's  Code,  {  t^69  4M11L  ft  T. 
Code,  f.4537);  <6)  the  printed  copy  of  the 
purported  constitutim  and  by-laws  which  Is 
filed  as  exhibit  to  the  deposition  of  J.  W. 
Thompson  is  not  the  beA  evidence  of  said 
constitution  and  by-laws."  The  chancellor 
overruled  tiiese  objectiona,  to  which  com- 
plainant excepted.   The  portitns  at 


Digitized  by  Google 


1070 


61  SOUTHWESTERN  RBPOBTSR. 


CX'ean. 


pam[)blet  referred  to  In  the  above  answer  are 
as  follows:  "Article  17,  J  6.  The  treasurer 
oC  the  subordinate  lodge  on  receiving  a  cer- 
tiilcate  from  the  supreme  secretary  shall  re- 
<.-oi'd  the  same  upon  a  book  of  record  k^t 
for  that  purpose,  and  deliver  It  to  the  proper 
person,  after  he  has  indorsed  the  date  of  de- 
livery upon  the  certificate,  and  shall  collect 
oue  advance  assessment,  one  month's  su- 
preme lodge  dues,  and  the  subordinate  lodge 
dues  due  thereon."  Article  IB,  §  1,  reads: 
"The  following  shall  be  the  assessment  rates 
on  certificates  In  the  (ordhiai-y)  benefit  fund, 
which  shall  not  change  as  the  member  grows 
«lder:  For  the  purpose  of  paying  death 
'Claims,  one  assessment  from  each  member 
joust  be  collected  In  advance,  and  thereafter 
-oue  each  month;  same  to  be  paid  to  the 
treasurer  of  the  subordinate  lodge  to  which 
jrou  belong  on  or  before  the  last  day  of  the 
month.  The  treasurer  shall  remit  all  funds 
•collected  for  the  benefit  fund  and  the  su- 
jtreme  lodge  dues  to  the  supreme  secretary 
on  or  before  the  16th  day  of  the  month  Col- 
Jowlng  the  one  In  whicb  said  funds  were  col- 
lected." ArUcle  18,  8S  8-6,  read  as  follows: 
"Sec.  S.  The  board  of  directors  may  reinstate 
■a  delinquent  member  at  any  time  within  six 
months  of  suspension  upon  receipt  of  satis- 
factory proof  of  good  health,  and  the  payment 
by  the  member  of  the  last  assessment  due 
-which  had  not  been  paid,  of  all  dues  to  the 
general  fund,  and  of  one  extra  assessment 
But  after  six  months'  suspension  members 
must  come  In  as  new  members  and  pay  as- 
sessment at  advanced  age,  but  the  Initia- 
tion fee  will  not  be  required  if  the  supreme 
loc^e  dues  and  the  local  lodge  dues  are  paid 
•during  such  suspension.  Sec.  4.  Members 
ifaillng  to  pay  the  assessment  and  supreme 
lodge  dues  due  for  the  ensuing  month,  en  or 
'before  the  last  day  of  the  month,  to  the  treas- 
urer of  the  subordinate  lodge,  shall  stand 
suspended,  and,  under  the  law,  not  hold  the 
■order  responsible  for  any  liabilities  whatso- 
ever, and  thereby  surrender  all  their  rights 
AS  beneficial  members  In  this  fund.  Sec.  5. 
It  shall  be  the  duty  of  the  treasurer  of  the 
subordinate  lodge,  when  a  member  falls  to 
pay,  to  notify  the  supreme  secretary  of  the 
name,  and  number  of  the  certificate,  and  date 
of  such  surrender;  but  the  treasurer  of  the 
-subordinate  lodge  may  accept  payment  of  the 
^sessment  at  any  time  within  ten  days  after 
such  nonpayment  and  surrender,  provided  the 
treasurer  la  satisfied  the  member  Is  In  good 
health.  Sec  6.  But,  after  the  10th  of  the 
mouth  In  which  said  suspension .  occurred, 
■all  applications  for  reinstatement  must  be 
made  to  the  supreme  lodge,  accompanied  by 
«  physician's  certificate  of  good  health,  and 
the  assessment  for  which  said  member  was 
suspended,  and  a  certificate  from  the  treas- 
urer of  his  lodge  that  be  has  paid  his  local 
tlues,  subject  to  approval  or  rejection  by  the 
supreme  medical  examine  and  the  board  of 
4llrectors." 

DflCendant'a  wUdtw  offered  to  read  In  «vl- 


dence  question  S,  and  the  answer  thereto.  In 
the  deposition  of  J.  W.  Thompson,  as  fol- 
lows: "Ques.  8.  State  whether  It.  B.  Page 
was  In  good  standing  la  his  lodge  at  tiie 
time  of  his  death,  and.  If  not,  why  not  A. 
He  was  not  In  good  standing  at  the  time  of 
his  death.  He  was  suspended  by  limitation, 
he  not  having  paid  his  assessment  for  the 
month  previous."  To  this  question  and  an- 
swer complainant  objected  on  the  ground 
that  the  question  asked  for  and  the  answer 
gave  the  conclusion  of  the  witness.  This  ob- 
jection was  overruled  by  the  chancellor,  and 
the  complainant  excepted. 

The  first  exception  (that  made  when  tbe 
defendant  offered  a  portion  of  the  answer  to 
question  4  of  Mr.  Thompson's  deposition)  ta 
sustained  on  the  ground  stated.  The  wit- 
ness says  In  the  portion  of  his  answer  of- 
fered: "I  have  before  me  the  constitution 
and  by-laws  of  the  order  which  went  into 
effect  May  1.  1898,  and  file  it  as  Exhibit  A 
to  my  deposition."  They  conid  not  be  tbe 
constitution  or  by-laws  of  the  order,  binding 
upon  the  complainant  insured,  or  In  the  sense 
of  his  contract,  taking  effect  May  1,  18SS, 
after  the  date  of  the  contract  (June  23,  1S9~J, 
unless  "enacted  by  the  supreme  lodge  or 
board  of  directors  of  the  same,"  as  provided 
In  the  face  of  the  contract  It  Is  obvious, 
therefore,  that  when  tbe  witness  made  the 
statement  copied  he  was  stating  merely  an 
inference  or  conclusion  of  his  that  the  paper 
offered  was  legally  the  constitution  and  by- 
laws of  the  order.  But  this  cannot  be  done. 
Supreme  Lodge  v.  La  Malta,  95  Teun.  106, 
167,  31  S.  W.  493,  30  L.  R.  A.  838.  The 
court  would  have  to  have  before  It  legal  evi- 
dence of  the  action  of  the  supreme  lodge  or 
of  Its  board  of  directors  In  the  passage  or  at- 
tempted passage  of  such  constitution  and 
by-laws,  and  from  this  a  conclusion  could  be 
drawn  as  to  whether  the  paper  offered  was 
In  truth  tbe  constitution  and  by-laws  of  the 
order,  and  legally  binding  as  such.  But  this 
would  be  a  legal  conclusion,  and  one  for 
which  the  court  could  not  rely  upon  the 
opinion  of  a  witness  In  the  cause.  Id. 

We  also  sustain  the  first  and  second  objec- 
tions to  answer  No.  4,  offered  as  a  whole,  on 
the  grounds  already  stated.  These  objec- 
tions are.  In  substance,  the  same  as  the  one 
already  considered.  We  overrule  the  third 
objection.  It  was  not  necessary  that  the 
constitution  and  by-laws  of  the  order  should, 
on  their  face,  show  that  they  were  enacted 
by  the  supreme  lodge  or  Its  board  of  direct- 
ors. This  fact  could  be  shown  notwithstand- 
ing the  absence  of  such  statemrat  on  tbe 
fact  of  the  pamphlet. 

The  fourth  and  fifth  objections  to  question 
and  answer  No.  4  will  be  considered  togeth- 
er. The  original  books  of  a  private  corpo- 
ration, containing  its  minutes,  are  the  best 
evidence  of  the  corporate  action.  6  Tfaomp. 
Corp.  (8  7731,  7738.  The  same  rule  obtains 
in  this  state,  even  as  to  niuofclpal  corpora- 
tions. Rutherford  r.  Swlnk.  SO  Tenn.  153. 
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156.  16  S.  W.  76.  It  foUowi,  therefore,  that 
•the  acth  objection  must  be  sustained. 

As  to  the  fourth  objection:  The  section  of 
the  Code  referred  to  reads  as  follows:  "In 
-actions  between  corporations  and  their  stock- 
bolders,  a  copy  of  the  proceedings  of  the 
board  of  directors,  and  the  subscription  and 
■other  books  of  the  company,  certified  by  the 
secretary  under  the  corporate  seal,  shall  be 
■evidence."  This  Is  not  technically  a  suit  be- 
tween the  corporation  and  a  stockholder,  but 
it  Is  in  substance  that,  and  we  are  of  opin- 
ioD  the  statute  applies;  that  Is,  that  a  certl- 
^ed  copy  made  accordlnx  to  the  statute 
would  have  been  evidence.  It  would  not 
^ave  been  the  only  evidence  but  the  original 
booka  might  haje  been  produced,  as  above 
Indicated.  It  was  necessary,  however,  that 
-one  or  the  other  should  have  been  offered,  In 
order  to  satisfy  the  rule  as  to  the  best  evi- 
dence. The  exception,  therefore.  Is  sustain- 
ed, to  the  effect  that  the  evidence  offered  was 
not  the  best  evidence,  and  the  testimimy  was 
therefore  improperly  received. 

Upon  the  argument  it  was  insisted  that 
«Ten  If  the  original  books  had  been  offered, 
«r  the  copy  above  referred  to,  it  might  have 
been  shown  by  oral  evidence  that  the  sup- 
posed minutes  were  not  In  truth  the  acts  of 
the  corporation,  because  of  failure  to  carry 
ont  certain  requirements.  This  Is  true,  but 
in  no  way  Impeaches  the  application  of  the 
rule.  Because  what  is  apparently  the  best 
evidence  may  be  impeached,  and  shown  to  be 
no  evidence,  does  not  destroy  the  primary 
character  of  such  best  evidence,  until  the  Im- 
peachment is  actually  effected. 

We  sliould  add  that  in  disposing  of  the 
foregoing  exceptions  we  have  treated  the  de- 
fendant as  a  corporation.  This  was  alleged 
In  the  bill,  and  it  has  been  treated  as  such 
and  assumed  to  be  such  by  both  sides  In  the 
discussion  of  the  cause  before  this  court,  al- 
though there  Is  no  evidence  upon  the  subject 
In  the  record,  nor  does  the  answer  admit  the 
fact.  The  only  thing  appearing  on  the  sub- 
ject, outside  of  the  allegations  of  the  bill,  is 
the  face  of  the  pamphlet,  which  the  defend- 
ant offers  as  testimony.  But,  as  we  have 
stated  above,  both  sides  treated  the  defend- 
ant as  a  corporntion,  and  we.  therefore,  shall 
so  treat  it.  The  exceptions  show  that  the 
matter  was  so  treated  In  the  court  below. 

The  objections  to  question  5  and  the  an- 
swer thereto  are  the  same  as  those  we  have 
already  considered,  and  they  are  sustained, 
^cept  No.  8,  which  Is  overruled,  as  the  sim- 
ilar exception  was  to  Question  and  answer 
No.  4. 

The  exception  to  question  and  answer  No. 
S  iB  sustained  on  the  same  ground  on  which 
we  sustained  the  first  exception  considered 
in  this  opinion.  The  same  reasoning  there 
appearing  applies  to  this. 

It  follows,  therefore,  that  there  is  nothing 
In  the  record  to  show  that  the  assured  was 
not  In  good  standing  at  the  time  of  his  death, 
and  there  la  no  obstacle  to  the  enforcement 


of  the  contract  Stewart  v.  Grand  Lodge, 
100  Tenn.  267,  46  S.  W.  579;  Insurance  Co. 
V.  Hyde,  101  Tenn.  896,  48  S.  W.  9G8. 

It  was  Insisted  by  the  complainant  that  an 
agreemmt  was  made  by  Mr.  Thompson,  the 
treasurer,  with  Air.  Page,  that  he  might  pay 
the  assessment  on  the  11th  of  November. 
Upon  a  careful  reading  and  re-reading  of  the 
proof,  however,  upon  this  point  we  do  not 
think  the  contention  Is  made  out. 

It  should  further  be  stated  that  the  face 
of  the  policy  shows  the  following  up  at  the 
left-hand  corner:  "$1.30  rate."  We  assume 
this  to  be  the  monthly  assessment  rate,  and 
the  receipt  cards  filed  with  the  testimony 
show  that  this  was  the  rate  collected.  It 
should  also  be  stated  that  if  the  supposed 
constitution  and  by-laws,  which  we  have  re- 
jected above,  could  be  looked  to,  they  wonld 
show  a  table  fixing  rates  for  rarloua  ^es, 
from  16  to  &5  years,  Inclusive,  and  that  for 
the  age  of  33  (that  shown  to  be  the  age  of 
Mr.  Page  at  the  time  he  took  out  his  policy) 
the  rate  would  be  11.40.  But,  as  stated.  It 
seems  he  only  paid  $1.30  even  after  May  1. 
1898,  when  the  supposed  constitution  and  by- 
laws are  claimed  to  have  gone  into  effect 

These  additional  findings  are  made  in  or- 
der that  there  may  be  a  fair  presentation  of 
the  cause  In  the  supreme  court  In  case  there 
should  be  an  appeal  by  the  defendant  But, 
as  this  court  Is  of  opinion  that  the  testimo- 
ny offered  by  the  defendant  is  Incompetent, 
therefore  there  is  nothing  to  show  that  Mr. 
Page  was  not  a  member  In  good  standing  at 
his  death.  The  decree  of  the  chancellor 
must  be  reversed,  and  a  decree  entered  here 
for  the  amount  of  the  policy,  with  interest 
from  the  11th  day  of  Nov^nber,  1898,  the 
date  of  the  death  of  the  assured;  the  policy, 
on  its  face,  being  payable  at  his  death.  The 
costs  of  this  court  and  of  the  court  below 
will  be  paid  by  the  defendant  AH  the 
judges  concur. 

Affirmed  orally  by  supreme  court,  January 
26.  1901. 


ARMISTBAD  v.  ARMISTBAD. 
(Court  of  Chancery  Appeals  of  Tennessee. 
Jan.  21,  1901.) 

TRUSTS-RBMAINDBRS-OHAROB  AOAINST 
LXFB'  TBINANT— APPHAL— RIOHTS 
OF  RBHAINOER-HBN. 

1.  A  defaulting  clerk  of  court  was  also  a  re- 
ceiver of  a  trust  fund  belonging  to  a  certain 
beneficiary  for  life,  remainder  to  her  heirs. 
The  clerk  asalnied  his  fees  for  the  benefit  of 
his  Boretfes,  and  the  assignees  brought  a  credit- 
ors' bill  to  determine  the  fees  due  and  Indebt- 
edness of  the  clerk  and  master  as  receiver,  in 
which  it  was  determined  that  he  was  Indebted 
in  rents  payable  to  the  life  tenant  of  the  trust 
estate  for  a  certain  sum;  and  a  payment  wss 
made  thereon,  though  the  estate  was  indebted 
to  the  clerk  in  a  greater  sum  for  the  cotlectinn 
of  imch  rents.  After  the  determination  of  the 
creditors'  bill  and  the  paymeat  of  such  sum, 
the  lite  tenant  died.  MM,  that  the  sum  no 
paid  by  n^stake  could  not  be  recovered  from 
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rents  accraiov  on  the  tnut  estate  after  the 
death  of  the  ufe  tenant,  aince  the  fnnd  of  the 
remaiDder-mea  could  not  be  taken  to  pay  debta 
of  life  tenants. 

2.  The  remainder-men  who  were  served  with 
notice  in  the  trust  case  of  an  application  br  the 
asBicnees  to  determine  from  which  fund  the 
snnuus  due  the  cleA  should  be  paid  were  enti- 
tled to  assume  thft  it  was  not  intended  to 
charge  such  anms  from  rents  accruing  after  the 
death  of  the  life  tenant,  and  hence  they  may 
first  appear  and  object  thereto  in  the  court  of 
chancery  appeals  on  a  general  appeal  by  the  as- 
signees an  order  that  sncn  sum  oe  char- 
ged to  such  Ufe  tenant  and  making  distrlbo- 
tlon  thereof. 

Appeal  from  chancor  conrt,  DaTldson 
comity;  H.  H.  Oook,  Otaancellw. 

Suit  by  Robena  Armlstead  against  W.  B. 
Annlfltead.  AppllcatloB  that  a  certain  In- 
debtedness be  paid  from  trost  proiwrty; 
and  from  an  order  tiiat  encta  Indebtedness  be 
paid  therefrom,  and  that  a  certain  dlstrlbn- 
tlon  be  made,  tbe  applicants  appeal  Re- 
versed. 

Stokes  &  Stokes,  for  G.  K.  Whitworth, 
clerk  and  master.  Tbos.  H.  Malone,  Jr.,  for 
Thomas  S.  WeaTer,  clerk  and  master. 

NBII4  J.  The  matter  for  consideration 
here  arose  in  the  court  below  upon  motion 
to  ascertain  and  allow  tbe  compensation  of 
a  receiver,  and,  In  order  to  a 'proper  onder- 
Btanding  of  the  matter,  ttie  following  state- 
ment of  facts  Is  necessary  to  be  considered: 
SeTeral  years  Ago  George  K.  Whitworth  was 
clerk  and  master  of  tbe  chancery  conrt  of 
Darldson  eonnty,  and  as  anch  became  a  de- 
faulter. He  thereupon  assigned  the  fees  of 
bis  office  to  Messrs.  Jordan  Stokes  and  Percy 
D.  Maddln,  for  the  benefit  of  the  soretles  on 
bis  bond.  This  assignment  was  entered  on 
Oie  minutes  of  tbe  chancery  court  of  Da- 
vidson county,  and  made  the  decree  of  that 
conrt  After  that  tbe  sureties  of  Whitworth 
filed  a  bin  in  tlie  chancery  court  to  wind  up 
the  affairs  of  the  office  of  tbe  cl«rk  and  mas* 
ter,  so  far  as  the  same  concerned  the  man- 
agement of  Whitwortb.  The  bill  was  In  the 
nature  of  a  general  creditors'  bill,  and  was 
sastained  by  the  court  as  such.  The  clerk 
and  master  being  a  party  to  tbe  cause,  a 
special  commissioner  was  appointed,  and  tbe 
cause  was  referred  to  him.  with  Instructions, 
among  other  things,  to  report  the  amount 
owing  by  Wbltworth  In  each  and  every  case 
In  court  first  deducting  all  fines  and  com- 
missions owing  to  Wbltworth  as  clerk  and 
master  or  receiver  in  each  cause  that  were 
chargeable  against  the  fund  in  such  cause. 
Many  months  were  consumed  In  making  this 
report  "Whsa  filed  it  was,  wltii  a  few  chan- 
ges, confirmed  by  the  court  and  Judgments 
were  rendered  against  WhItwwtii's  sureties 
for  the  amounts  shown  to  be  owing  in  each 
case.  This  decree  was  rendered  some  five 
years  ago.  The  UablUties  of  Whitworth  as 
clerk  and  master  ami  receive  exceeded  the 
assets  on  hand  and  fb»  p«ialty  ot  tbe  bond. 
Tbe  snreties  thereupon  paid  tbe  penalty  ot 
the  bwd  Into  conrt  and  received  their  dis- 


charge, la  the  presmt  cause  of  Annlstead 
against  Azmlstend,  Whitwortb  had  acted  as 
receiver,  and  in  tbe  above-mentioned  report 
tbe  amount  found  to  be  owing  to  the  cause 
was  |181.06^  and  judgment  was  rendered 
therefor.  There  has  been  paid  on  tfaia  In- 
debtedness lieeJtO,  leaving  a  balance  dne 
of  914.fl8.  A  few  months  ago  It  was  discov- 
ered that  Wbltworth  had  not  been  allowed 
aU  the  commissions  due  to  him  in  tbe  {wesr 
ent  cause,  and  on  motion  of  his  sureties  a 
decree  was  entered  directing  the  clerk  and 
master  to  report  what  if  anytidng,  more  was 
owing  by  way  of  cmnmlsslons,  and  to  whom 
owing.  This  report  was  made,  and  showed 
the  sum  ot  92Sa4a  The  clerk's  report  fur- 
ther showed  that  &om  thl%sum  should  be 
deducted  the  $14M  owing  In  this  particular 
case  as  above  stated,  and  that  the  balance 
should  be  paid  to  Stokes  and  Uaddln.  at- 
torneys for  the  sureties  of  Wbltworth.  Be- 
fore this  report  was  confirmed,  the  ciok  and 
master  was  reqnested  to  make  a  supplemen- 
tal report  aa  to  whethor  this  balance  of 
$208.71  should  go  to  the  sureties  of  Whit- 
worth under  the  above-mwtioned  aatisn- 
ment  «  should  go  to  the  office^  to  be  ap- 
plied generally  on  balances  remaining  un- 
paid in  other  cases.  The  cleiic  and  master 
again  r^jwrted  that  the  fund  should  go  to 
Stokes  and  Maddln  tor  the  benefit  of  the 
sureties.  To  this  report  exc^ttions  were 
filed  by  Mr.  Weaver.  The  chancellw  8n»- 
talned  the  exceptions,  set  aside  the  report 
of  the  clerk  and  master,  and  directed  that 
the  fund  should  go  to  the  office,  to  be  ap< 
plied  generally  on  unpaid  balances  owing' 
to  the  various  parties  in  various  causea 
Thereupon  tbe  sureUes  of  Wbltworth  ap- 
pealed. 

The  report  of  the  master  shows  that 
George  K.  Whitwortb,  as  clerk  and  master 
in  the  present  cause,  collected  rents  bdon^ng 
to  the  parties  ther^  entitled  to  the  amount 
of  98,607.98,  and  that  he  should  have  re- 
ceived as  compensation  6  per  cent  on  this 
amount  or  9483.40,  but  that  he  actually  re- 
taiued  and  received  only  9210,  leaving  due 
to  blm  the  above-mentioned  balance  of  9223.* 
40.  It  also  shows  that  at  the  time  of  the  re- 
port there  was  in  the  hands  of  the  that 
clerk  and  master,  T.  S.  Weaver,  9S33.09  of 
rents,  which  could  be  used  in  paying  tbe 
balance  of  compensation  to  George  K.  Whit- 
worth, receiver: '  that  this  rent  was  derived 
from  the  same  proper^  tiiat  was  in  the 
hands  of  Mr.  Whitworth  as  receiver. 

At  the  risk  of  a  Uttie  repetition,  we  will 
cc^y  that  part  of  the  master's  rq^ort  on 
which  w»e  based  the  exceptions  that  were 
filed  in  the  court  below,  and  on  which  the 
contest  arises  here.  TUs  portion  of  the  re- 
port Is  as  follows:  *fro  the  Chancellor:  Since 
making  and  fiUng  the  report  herein  on  Sep- 
tember 18^  JSOO,  the  question  has  been  made 
as  to  tbe  proiwr  dlqiosltion  of  the  compensa- 
tion reported  as  due  for  the  services  rendered 
by  G.  K.  Whitworth,  receiver,  and  I  have 
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been  reqneBted  to  snpplemrat  tlw  report  In 
tills  particular.  By  decree  ottered  In  tbe 
cause  of  Whltworth  t.  Wearer.  It  was  ad- 
judged that  fees  due  to  Q.  E.  Whltworth  In 
any  particular  cause  should  be  set  ctf  against 
the  amoont  that  said  Whltworth  might  owe 
saicl  cause.  Thereafter  a  reference  was  bad 
to  the  clei^  and  master,  requiring  him  to 
state  an  account  showing  the  amounts  due 
to  each  cause  In  this  court  by  said  Whlt- 
TTorth.   In  pursuance  of  said  reference  a  re- 
port was  made  and  confirmed  by  which  It  was 
adjudged  that  said  G.  K.  Whltworth,  clerk 
and  master,  owed  this  cause  of  Armlstead  r. 
AruilBtead  $181.06,  and  that  there  had  been 
paid  on  this  amount  9106.39.  These  pay- 
meuts  were  made  out  of  the  assets  of  the  of- 
fice.  including  cash  In  bank,  and  amounts 
paid  In  by  the  sureties  of  said  Whltworth. 
Prior  to  his  death  said  O.  E.  Whltworth  as- 
signed all  his  fees,  etc.,  to  Stokes  and  Mad- 
din,  trustees,  for  the  benefit  of  his  sureties, 
and  this  assignment  was  upheld  by  decree  In 
said  cause  of  Whltworth  t.  Weaver.  The 
amount  of  additional  compensation.  If  any, 
due  said  Whltworth  as  receiver  In  this  cause 
was  not  fixed,  ascertained,  or  suggested  un< 
tli  recently,  and  long  after  the  report  was  con- 
firmed, fixing  and  determining  the  amounts 
due  by  said  Whltworth  to  the  various  causes 
in  this  court,  Including  this  cause.   It  Is  now 
contended  on  the  one  hand  that,  under  the 
flrat  decree  mentioned  above,  the  commission 
now  ascertained  to  be  due  said  Q.  K.  Whlt- 
worth, receiver  In  this  cause,  should  have 
been  set  ofT  against  the  amount  he  owed  this 
cause,  thus  mtlrely  utlngnishlng  the  debt 
to  this  cause,  and  Increasing  the  funds  or 
assets  with  which  to  pay  the  liabilities  to  oth- 
er causes  In  this  court  by  a  like  amount,  to 
wit,  $181.06.   On  the  other  hand,  the  sure* 
ties  on  the  official  bonds  of  O.  E.  Whltworth, 
O.  &  M.  and  receiver.  Insist  that  they,  hav- 
ing paid  the  full  penalty  of  the  clerk  and 
master  and  receiver's  bonds,  are,  under  the 
assignment  to  Stokes  and  Maddln,  trustees 
for  them,  entitled  to  said  compensation  now 
ascertained  to  be  due.   Tbey  contend  that 
tbe  report  and  decree  confirming  same,  which 
determined  the  amount  tbat  said  Whltworth, 
C.  &  M.  and  receiver,  owed  this  cause,  to  be 
$181.06,  and  whl6h  report  was  presumably 
made  In  accordance  with  the  prindples  and 
adjudications  heretofore  determined  by  the 
court,  was  a  final  adjudication  and  deter- 
mination of  this  matter,  which  cannot  now 
be  opened,  changed,  or  set  aside.   It  appears 
to  me  that  the  contention  of  the  sureties  on 
the  offlclsl  bond  of  G.  K.  Whltworth,  C.  &  M. 
and  receiver,  should  prevail.   I  therefore  find 
and  report  that  the  compensation  dne  said 
WhltwOTth,  C.  &  M.  and  receiver,  as  ascer- 
tained In  the  report  filed  September  18,  1900. 
should  be  paid  to  Stokes  and  Maddln,  trus- 
tees, for  said  sureties,  after  first  paying  the 
small  balance  due  this  cause  as  therein  re- 
ported." This  report  was  signed  by  Thomas 
8.  Weaver,  cletk  and  master,  and  filed  Me- 
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TUDber  14, 1900.  Thereupon  this  report  wo 
excited  to  by  Bir.  Weaver  personally,  "for 
the  benefit  and  on  behalf  of  the  valid  claim- 
ants against  Geo.  E.  Whltworth.  clei^  and 
master  and  receiver,'*  the  following  grounds 
being  assigned:  "(1)  Because  said  report 
finds  that  the  entire  fund  In  Question,  less 
the  sum  of  $14.89,  should  be  paid  over  to  the 
assignees  of  O.  E.  Whltworth,  whereas  It 
should  be  distributed  as  follows:  First  the 
amount  heretofore  paid  out  to  the  bei^d- 
arles  herein,  to  wit,  $166.30,  should  be  re- 
tained for  the  benefit  of  tbe  valid  dalms 
against  Whltworth,  G.  &  M.  and  receiver,  and 
should  be  prorated  among  such  claimants; 
secondly,  the  assignees  of  said  Oeo.  E.  Whit* 
worth  should  be  paid  the  sum  of  $42.82,  ttae 
amount  properly  due  sold  Whltworth  on  ft 
settlement  between  him  and  the  said  benefici- 
aries; thirdly,  the  balance  of  said  fund  should 
be  paid  to  the  beneficiaries  herein.  (2)  B» 
cause  said  report  finds  that  the  decree  of  the 
court  In  tbe  cause  of  Whltworth  v.  Weaver 
Is  a  binding  adjudication  of  the  matters  In 
controversy  between  Geo.  E.  Whltworth  and 
the  Armlstead  beneflctarles^  so  that  other 
claimants  sgalnst  said  Geo.  K.  Whltwortti 
are  precluded  from  showing  that  there  was 
then  due  from  said  benefldarles  a  sum  more 
than  snfildent  to  offset  the  sum  owed  by  said 
Whltworth  to  them,  but  at  the  same  time 
finds  that  G.  E.  Whltworth's  assignees,  par- 
ties to  the  same  settlement,  are  not  preclud-' 
ed  from  settfi^  up  the  fact  of  such  existing 
Indebtedness.  (8)  If  said  decree  Is  to  be  tak- 
en as  a  final  adjudication  as  between  the 
Armlstead  ben^clarles  and  Q.  K.  Whltworth 
or  bis  assignees,  then,  as  appears  from  said 
report.  It  has  been  formally  adjudicated  that 
G.  K.  Whltworth  owed  them  $181.08,  and 
they  owe  him  nothing,  and  tbe  master  was 
therefore  in  error  In  allowing  anytiilng  fb 
said  G.  E.  Whltworth  or  his  assignees.'*  All 
of  the  foregoing  exceptions  were  overruled 
by  the  deputy  cletk  and  master. 

The  cbancellor'B  decree  reads  as  follows: 
"And  thereupon  tbe  court  was  pleased  to  sus- 
tain said  exceptions,  and  to  order,  adjudge, 
and  decree  that  the  fund  mentioned  In  said 
T^rts,  to  wit,  tbe  sum  of  $333.09,  be  die- 
trlbuted  as  follows:  First  The  amount  here- 
tofore paid  out  to  the  beneficiaries  herein,  to- 
gether with  the  sum  of  $166.89,  shall  be  re- 
tained for  the  benefit  of  tbe  valid  claims 
against  G.  E.  Whltwortti,  C.  &  M.  and  re- 
ceiver. In  the  cause  of  Wbltwortb  et  al.  v. 
Weaver  et  at,  and  shall  be  prorated  among 
the  proper  clalmante  In  the  manner  directed 
by  the  decrees  bi  said  cause.  Second.  The 
cleik  and  master  will  then  pay  to  Jordan 
Stokes  and  P.  D.  Maddln.  assignees  of  said 
G.  E.  Whltworth,  the  sum  of  $62^32,  being 
the  difference  between  tbe  amount  owed  to 
G.  E.  Whltworth  by  the  beneficiaries  herein, 
and  the  amount  of  his  Indebtednesi  to  thera 
at  the  time  of  taking  the  account  between 
them  In  said  cause  of  Whltworth  v.  Weaver. 
Third.  The  balance  of  said  mm  will  be  p«M 
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to  the  ben^etarlei  herdn  aocanttmc  to  tbilr 
respective  Interests." 

The  report  of  the  master,  above  copied  bad 
correctly  set  out  tbe  decrees  ttaer^  ntferced 
to,  and  we  sbould  state  that  tbe  leoord  also 
■hows  that  the  balance  owing  in  this  cause 
was  arrived  at  by  conntlng  Interest  on  tbe 
amoont  owing  ttom  tbe  death  of  Whltworth 
ap  to  the  decree,  which  amount  in  this  cause 
was  abotrt  930^  It  should  also  be  stated  that 
by  decree  entered  in  July.  18D6,  in  the  said 
cause  of  James  K.  Whltworth  et  aL  against 
Thomas  8.  Weaver,  dwh  and  master,  and 
others,  it  was  ordered  that  the  report  of  tbe 
detfe  and  master  stating  an  account  between 
said  G.  K.  Whltworth  and  the  respecUvo 
botefldartes  in  each  suit  should  be  confirm- 
•d  in  so  far  as  the  same  was  un excepted  to, 
subject,  however,  to  mch  exceptions  as  wrae 
thm  flted  or  such  additional  aoeptlons  as 
might  be  filed  prlw  to  the  Bth  day  of  Octo- 
ber,  taos;  that  said  report  with  respect  to 
the  Atmlstead  beneflclarlea  showed  an  in- 
dsbtedness  to  them  from  said  O.  K.  Whi^ 
worth,  clerk  and  master  and  recefver,  of 
9181.08;  that  no  exceptlniB  w«re  ever  filed 
by  the  sureties  of  G.  K.  Whltworth  or  his 
assignees  to  said  report. 

The  f<dIow1ng  additional  facts  appear  In 
this  case  by  agreement  of  counsel,  namely: 
That  Messrs.  Stcdces  and  Martdln.  trustees  of 
G.  K.  Whltworth,  never  ^ipeued  In  this 
cause  of  Armiatead  against  Axmlstead  until 
tbey  altered  a  motion  herein  on  the  Sth  day 
of  June,  1900.— the  reference  set  out  in  Om 
record.  That  Mrs.  Armlstead,  the  wi^nal 
complainant  in  the  cause,  possessed  only  a 
life  estate  in  the  pn:q>erty  tnmi  which  the 
fund  in  this  cause  was  derived  as  rents,  and 
that  said  fund  is  made  up  of  rents  collected 
in  the  year  1900.  That  the  children  of  Mrs. 
Armlstead— the  same  parties  notified  to  ap* 
pear  In  this  cause  tot  the  taking  erf  tbe  ac- 
count—were  flie  remainder-men  or  owners 
In  fee  of  said  property,  and  that  they  were 
parties  to  this  cause  fay  petition  filed  against 
them  by  the  trustee  of  the  Ufo  tmant  The 
order  ot  reference  r^rred  to  In  the  agree- 
m»t  of  counsel  just  mentioned*  and  also  In 
a  former  part  of  the  present  finding  of  teets, 
was  oateted  In  this  cause  on  June  12,  1000, 
and  Is  In  the  following  words:  "This  cause 
came  tm  for  hearing  oa  motion  ot  ttie  stno- 
ties  of  O.  K.  Whltworth,  former  derfc  and 
master,  when  the  court  Is  pleased  to  order 
that  this  cause  be  refmed  to  the  clerk  and 
master,  who  will  from  the  records  on  file  In 
his  office,  as  w^  as  any  other  proof  the  par- 
ties may  offer,  repmt  to  this  court,  what.  If 
any,  commissions  were  owing  the  said  Whit 
mnth  for  services  rendoed  by  him  In  this 
cause,  the  amount  of  same,  to  whom  such 
commtsslODS  now  bcIoi«,  and  what  fund.  If 
any,  out  of  whlcb  the  same  can  be  paid; 
*  *  *  also  what  amount  was  reported  and 
allowed  OM  tbe  cash  balance  In  Armlstead  t. 
Armlstead  in  the  cause  of  Whltworth  v. 
Wkltwotth  et  aL,  and  what  was  the  pro  rata 


yaid  thereon."  We  infer  that  the  paiUea  re- 
ferred to  in  tbe  r^ort  aa  those  who  wet* 
notified  to  appear  in  this  proceeding  as  re- 
maindermen or  owners  In  fee  of  the  prop- 
erty, and  as  persons  who  had  been  made  par- 
ties to  tiie  cause  by  petitimi  filed  asainat 
them  by  tbe  truatees  ot  the  life  tenant,  woe 
W.  B.  Armlstead,  Jr.,  and  J.  W.  Armiatead; 
tbe  master's  r^ort  showing  that  notice  was 
served  upon  these  parties  as  well  as  upon 
J.  Washington  Moore,  Thomaa  M.  Andrews, 
Btokea  and  Maddln,  and  D.  R.  JobnaiMi.  It 
does  not  appear  from  the  master'a  r^NHt 
what  CMmection  Mr.  Uowe  and  Mr.  Johnsui 
had  with  the  matter.  Mr.  Andrews  appears 
as  counsel  for  the  remainder-men.  The 
names  of  tbe  remain det^meu  are  fully  shown 
b^w.  As  stated,  the  chancdlor  anatained 
the  exception  to  the  ma8t«''B  report,  and 
rendered  the  decree  above  mentioned  opon 
that  subject;  and  thereupw  MessrsL  Jordan 
Stokes  and  P.  D.  Maddln  excqptod  to  the  ac- 
tion oi  the  cbancdlw  and  prayed  an  appeaL 
It  was  granted  uptm  their  giving  bond  for 
cost  The  entry  then  proceeds:  "By  agice- 
m^t.  It  Is  ordered  that  the  earn  of  $62JS2, 
above  referred  to,  toe  paid  at  once  to  said 
Stokes  and  Maddln,  asalgnees." 

The  foregoing  shows  what  waa  done  tn  the 
chancery  court  It  is  obswvcd  that  it  does 
not  appear  that  the  Armlsteada  made  any 
objection  In  the  court  below  to  what  was 
done,  or  that  any  appeal  waa  prayed  by 
tb«n.  When  the  cause  reached  this  court 
Messrs.  Stokes  ft  Stokes  filed  the  following 
asalgnment  of  errors:  "It  was  error  in  the 
court  to  notice  these  cxceptlooa.  They  are 
made  by  T.  S.  Weaver,  and  be  does  not 
show  that  he  IS  interested  In  any  way  in  tbe 
matters  involved.  If  tbey  had  been  made 
by  him  in  his  official  capacity  aa  dofc  and 
master,  the  court  had  no  right  to  notfcse  them. 
He  does  not  show  any  intenst  as  dark  and 
master  ta  the  subject-matter  of  leglalation. 
and  the  law  doea  not  impose  upon  a  clerk 
and  master  the  duty  oi  becoming  guardian 
or  attorney  for  every  party  litigant  in  his 
conrt  Second.  Hie  weeptimu  axe  fatally 
defective,  and  should  not  have  been  noticed 
by  the  court  Tbey  are  not  speclflc,  but  gen- 
eral, and  no  error  la  pitted  out  Third.  It 
was  error  In  tbe  court  to  order  that  this  fond 
be  applied  to  the  payment  of  balances  owing 
in  other  causes.  Tbe  fees  c<HnpoBtaiff  this 
fund  had  been  transferred  to  the  anretles  of 
Whltworth.  That  transfer  bad  been  upheld 
1^  decree  of  the  court  and  tiia  rl^t  and  ti- 
tte  to  same  vested  In  the  assignees,  aofaject 
alone  to  the  rlgfata  of  tbe  partiea  in  this 
cause;  and,  when  the  amounte  owlnr  them 
were  paid,  the  balance  they  owed  to  Whlt- 
worth as  tees  passed  under  the  aaalgnmeot 
to  his  sureties."  . 

The  ehancellw  was  of  Ofdnkm  that  It  was 
the  duty  of  tbe  sureties  to  have  praeoited 
this  elalm  for  fees,  and  had  It  allowed,  when 
the  report  was  made  and  confirmed,  some 
five  years  ago;  that  If  they  had  done  so 
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tben,  tiiere  would  bare  been  nothlag  owing 
In  tliis  canae,  ftod  tbere  would  lutTe  been 
tliat  modi  more  for  the  other  creditors  of 
the  office;  that,  because  the  sureties  did  not 
do  this,  they  will  not  now  be  permitted,  u 
against  the  creditors  of  the  office,  to  retain 
tbia  fond.  This  posltlaa  Is  wholly  tintenaUe 
It  must  be  borne  In  mind  that  the  parties 
paying  these  fees  matce  no  objection  to  pay- 
ing, and,  by  not  excepting  to  the  report,  show 
their  willingness  for  the  sureties  to  have 
tliem.   The  objection  comes  alone  from  Mr. 
Weaver.    The  asslgnm^it  contains  the  fol- 
lowing  addltUwal  points:    'TThat  the  fees 
Involved  in  this  case  were  commlaalons  doe 
Wfaitwortb  as  receiver;  that  they  had  lieen 
allowed  and  the  amount  had  beea  fixed  at 
tlie  time  of  the  report  In  Whltwortii  r.  Wear- 
er was  made;  that  some  five  years  after  that 
TejMrt  bad  been  conflrmed  by  the  court  ttiej 
were  allowed  and  the  amount  fixed;  that 
these  fees  had  been  transferred  to  Wblt- 
worth's  sureties;  that  the  Indebtedness  was 
therefore  not  matnal;  that  the  snretleB  had 
paid  the  full  amount  owing  by  them  under 
the  bonds,  and  the  fees  transferred  to  them 
were  thdr  property,  and  they  had  the  right  to 
collect  them;  that,  If  the  doctrine  of  set-off 
Bbonld  be  held  applicable.  It  was  opentlve 
alone  between  the  parties  to  the  present  suit 
and  Whltworth'B  sureties,  and  that  tbere  Is 
no  cuitroveisy  between  said   parties  and 
Whltworth's  sureties;  that  the  other  cred- 
Hon  of  the  office  have  no  right  to  force  the 
doctrine  of  set-off  upon  the  parties  to  this 
suit  and  Whltworth's  said  sureties."  The 
asBlgmnent  closes  with  the  following,  as  a 
correct  summary  of  the  matter:    "That  In 
the  case  of  Whltworth  v.  Whltworth  a  re- 
port was  made  as  to  the  amount  owing  In 
each  case  by  Whltworth  and  his  sureties;  that 
this  amount  was  ascertained,  and  Judgment 
taken  against  the  sureties;  that  they  paid 
the  full  amount  of  the  recovery  against 
them;  that  this  was  all  done  some  five  years 
ago;  that  aD  fees  owing  to  Whltworth  that 
did  not  go  Into  this  settiement  belonged  to 
the  sureties  of  Whltworth.  and  to  permit  a 
reinvestigation  of  this  questicm  would  open 
up  alt  decrees  settling  these  mattm.  render- 
ed tome  five  years  ago." 

Id  reply  to  the  points  made  In  the  assign- 
ment of  errors  filed  by  Messn.  Stokes  and 
Maddln,  Mr.  Weaver,  by  counsel,  presented 
the  following  considerations,  namely:  That 
the  receptions  sbow  on  their  face  that  tb^ 
were  made  "for  12ie  benefit  and  on  behalf 
of  the  valid  claimants  against  Oeo.  K.  Whlt- 
worth, C.  &  M.  and  receiver":  that  said 
claimants  were  parties  In  interest,  end  Mr. 
Weaver's  right  to  reiiresent  tbem  would  be 
presumed,  nothing  to  contradict  such  right 
appearing  In  the  reconl;  that,  while  tbe 
cbancdlor  might  refuse  to  notice  the  excep- 
tions, still  the  fact  that  he  has  noticed  them 
for  the  parpose  of  correcting  a  manifest  ei^ 
ror  will  not  be  a  gronnd  for  putting  him  la 
error;  that  the  chancellor  would  ban  the 


rlj^t  to  set  aside  a  report  manifestly  er- 
roneous, no  matter  how  the  fact  might  bs 
brought  to  his  attention;  that  be  ml^t  hm 
done  BO  tm  his  own  motion  or  oo  that  of  a 
mere  amicus  curlee;  that  he  Is  not  required 
to  sit  still  and  see  A.  get  R.*b  money.  The 
reply  of  Mr.  Weaver  to  the  second  assign- 
ment is  that  the  exceptions  filed  below  are 
specific,  in  tiiat  they  show  an  erroneous  dis- 
tribution, and  the  reason  why  it  Is  errone* 
ons,  and  it  should  be  corrected.  In  reply  to 
tike  third  assignment  It  is  said  that  the  whole 
fund  was  not  ordered  to  be  applied  to  the 
payment  of  balances  owing  In  other  causes, 
but,  on  the  contraiT,  was  ordered  to  be  dis- 
tributed as  set  forth  In  tbe  decree.  In  addi- 
tion tbe  following  points  are  made  1^  Mr. 
Weaver,  namriy:  That  George  K.  Whlt- 
worth had  already  earned  his  fees  when  the 
account  was  taken  beCween  him  and  tbe 
Annlstead  beneficiaries;  tbat  the  amount 
was  a  matter  of  simple  calculation;  that  It 
was  clearly  the  duly  of  Mr.  Whltworth's  as- 
signees to  have  set  up  this  counterclaim 
when  the  account  was  taken,  but  th^  fail- 
ed to  do  this,  and  thereupon  paid  the  Arml- 
steads  money  to  which  they  weie  not  enti- 
tied.  to  the  prejudice  of  tiie  other  tdaimanti 
against  the  fund  In  tbe  Whltworth  case;  that 
the  question  now  comes  up,  as  between  said 
dalmants  and  Whltworth,  who  must  suffer 
this  loss  on  account  of  the  omlsalon}  and 
that  those  whose  acts  made  possible  or  caus- 
ed the  lose  should  suffer  sudi  losa  la  con- 
clusion It  la  said:  "If  the  account  stated  be- 
tween the  partiM  (that  Is,  between  Whlt- 
worth and  his  assignees  and  the  Armlsteads) 
Is  to  be  opened  up  at  all,  then  the  chancel- 
lor's apportionment  of  the  fund  Is  Just  and 
equitable.  And,  if  It  Is  to  be  taken  as  final, 
thm  it  Is  equally  binding  on  both  sides;  and 
tbe  assignees  of  Whltworth,  having  thereby 
admitted  that  they  owed  the  Armlsteads  snd 
that  the  Armlsteads  owed  them  nothii^,  can- 
not now  be  permitted  to  go  behind  such  ac- 
count, and  to  show  that  as  a  matter  of  fact 
there  was  an  Indebtedness  to  them  from  the 
Armlsteads  then  existing." 

While  the  contest  was  tiins  waging  be- 
tween Messrs.  Stokes  and  Maddln,  <m  the 
one  hand,  and  Mr.  Weaver,  assuming  to  rep- 
resent all  of  tbe  claimants  in  the  clerk  and 
master's  office,  under  tbe  before-mentioned 
general  creditors'  bill,  on  the  other  hand, 
on  the  assumption  that  the  Armlsteads  were 
not  obJ.ecting  to  the  withdrawal  of  the  par- 
ticular fnnds  In  controversy  here  from  this 
case,  and  their  application  tither  to  Stokes 
and  Maddln,  assignees,  or  to  such  other 
claimants,  Mr.  W.  B.  Armlstead,  Jrl.  appear- 
ed In  this  court  and  filed  an  affidavit  pur 
porting  to  contain  a  hlsttMy  of  the  litigation 
and  of  the  property  involved.  The  substance 
of  this  affidavit  Is  that  tills  case  was  begun 
on  the  20th  day  of  November,  1869,  for  the 
administration  of  a  trust  fund;  tbat  the  par- 
ties were  Robens  Armlstead,  by  next  friend, 
Jos^b  W.  walker,  wbo  w«rs  ttas  complaln- 
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uta,  and  James  Wood,  executw  of  Bobert 
Wood,  deceased,  the  father  of  Mrs.  Annl- 
Btead,  and  W.  R  Anolstead,  her  hnsbaDd, 
who  were  the  defendants;  that  the  propertr 
inTolved  was  ^,000,  which  was  to  be  in- 
vested for  the  ben^t  of  Robena  Armlstead 
for  life;  that  W.  B.  Armlstead  was  appoint- 
ed trustee;  that  the  cause  was  then  stricken 
from  the  docket;  that  It  was  subsequentl7 
reinstated  for  the  purpose  of  enabling  Mr. 
Armlstead  to  pass  his  accounts  and  resign, 
and  to  place  the  property  under  the  care  of 
the  court:  that  It  then  appeared  the  money 
bad  been  invested  in  a  certain  storehouse 
or  stmrebouses;  that  this  realty  was  the 
source  from  which  came  the  rents  In  contro- 
versy; that  all  the  parties  to  the  cause  were 
dead;  that  W.  B.  Armlstead  died  many 
years  ago,  and  that  his  wife.  Bobena  Arml- 
stead, died  in  June,  1897,  and  that  there  has 
been  no  rerlror  as  to  any  of  the  partiefl; 
that  none  of  the  Armlstead  heirs  were  par- 
ties to  the  general  credltora'  bill;  that  the 
rents  now  In  the  hands  of  the  clerk  and 
master,  and  which  are  sought  to  be  applied 
to  the  benefit  of  Stokes  and  Madden,  as- 
signees, accrued  after  the  death  of  Mrs. 
Armlitead,  and  belonged  to  the  remainder- 
men. It  is  obvious,  however,  that  no  part  of 
this  affidavit  Is  pertinent  at  this  stage  of  the 
proceeding,  except  so  much  of  It  as  suggesta 
and  proves  the  death  of  the  parties  to  the 
caiue;  that  is,  Mrs.  .Armlstead  and  her  next 
friend,  and  Jas.  Wood,  executor  of  Bobert 
Wood,  and  W.  R  Armlstead,  the  husband 
of  Mrs.  Bobena  Armlstead.  It  Is  observed 
that  nothing  Is  said  In  the  affidavit  concern- 
ing the  death  of  the  children  of  Mrs.  Arml- 
stead, who  were  notified  to  appear  In  the 
cause  in  the  present  proceeding,  and  who 
were  made  parties  to  the  cause  by  petition 
filed  against  them  by  the  trustee  of  the  life 
tenant  This  affidavit,  therefore,  can  be 
treated  only  as  modifying  the  situation  to 
the  extent  of  showing  that  the  original  par- 
ties to  Uie  proceeding  are  dead.  It  la  ap- 
parent that  this  leaves  still  in  the  canse  the 
children  of  Mrs.  Armlstead,  who,  it  seems, 
are  the  remainder-men. 

In  support  of  the  Armlstead  Interest  a 
hrlet  was  filed  In  this  court  by  Mr.  An- 
drews as  solicitor  for  the  Armlstead  heirs. 
The  following  errors  are  assigned  In  this 
brief:  "(D  That  it  was  wror  on  the  part 
of  the  chancellor  to  entertain  the  motion  of 
Stokes  and  Mnddin  In  the  present  cayse,  for 
the  reason  that  they  were  not  parties  to  It 
by  either  bill,  answer,  or  petition,  and  could 
not  appear  by  a  mere  motion  such  as  Is 
shown  in"  the  record  to  have  been  the  foun- 
dation of  the  proceeding.  (2)  The  chancel- 
lor erred  In  holding  that  Stokes  and  Mad- 
din,  assignees  of  Whitworth.  and  Thos. 
Weaver,  clerk  and  master,  or  either  of  them, 
was  entitled  to  a  decree  for  any  part  ot 
the  fund  set  out  and  described  in  the  re- 
port of  the  clerk  and  master  filed  herein, 
because  It  U  shown  by  the  record  tbat  on 


the  lat  of  July,  1896,  fonr  years  ^Tfons 
to  the  motion  made  In  this  cause  by  tike  said 
Maddin  and  StcAes  (said  motion  bting  the 
foundation  of  this  proceeding),  that  a  decTv« 
had  been  rendered  settling  the  rights  of  tbe 
parties  In  the  snbject-matter  embraced  in 
the  motion,  and  that  said  decree  adlodged 
tliat  said  WUtworth  owed  the  canae  of 
Armlstead  v.  Annlstead  the  sum  of  $181  .OS, 
and  that  the  canse  of  Armlstead  v.  Arml- 
stead owed  Whltwortb  nothing,  and  tbat 
said  decree  was  founded  upon  and  ranfirm- 
ed  a  report  of  the  clerk  and  master,  and 
that  said  report  covered  and  settled  the  idm- 
tlcal  matter  between  the  parties  to  thin  |m>- 
ceeding  that  is  embraced  In  the  motion  ot- 
tered In  ihe  cause  of  Armlstead  v.  Armlstead 
by  Maddin  and  Stokes  on  the  8th  day  of 
June,  1000,  and  that  the  report  of  the  clerk 
and  master,  upon  which  was  based  the  de- 
cree entered  by  the  chancellor  on  the  — — 
day  of  July,  1896^  settling  the  entire  mat- 
ter in  controvmy  here,  was  unezcepted  to, 
and  the  decree  was  not  ap[>ealed  from.  {Si 
The  chancellor  erred  twcauae  the  fund  at- 
tempted to  be  reached  by  this  proceeding  Is 
composed  of  rents  collected  after  the  death 
of  Mrs.  Bobena  Armlstead  and  after  tbe 
falling  In  of  her  life  estate;  said  rents  hav- 
ing been  collected  by  Thos.  Weaver  daring 
the  year  1900.  and  hence  ctmstltnte  a  fund 
tbat  belongs  to  the  remainder-men  or  owners 
of  the  estate  in  fee,  the  children  of  Mrs. 
Bobena  Armlstead;   and  said  fund  cannot 
be  appropriated  to  pay  any  balance  tbat 
may  exist  or  be  owing  by  the  cause  of  Amii- 
stead  V.  Armlstead  to  G.  K.  Whltworth.  re- 
ceiver;  the  rule  b^ng  well  established  that 
the  life  tenant  cannot  Incumber  the  remain- 
der-men's interest,  nor  can  a  trustee  or  re- 
ceiver, in  his  dealings  with  a  cestui  que  trust 
or  with  the  trust  estate,  do  any  act  or  thing 
that  wlU  incumber  the  estate  ot  the  remain- 
der-men or  owners  in  fee."   Continuing,  the 
brief  proceeds:    "More   than   three  years 
elapsed  after  the  death  of  Mrs.  Robena 
Armlstead  bef(»e  the  commencement  of  this 
proceeding  by  Stokes  and  Maddin.  Hence 
the  rents  or  fund  attempted  to  be  reached 
In  this  proceeding  belong  to  the  remainder- 
men,  and  are  not  subject  to  seizure  for  any 
balance  tJiat  may  be  due  Whltwortb.  If 
there  ever  was  anything  due  Whltwwlh 
from  the  trust  estate  In  the  cause  of  Arml- 
stead V.  Armlstead.  be  ahonld  have  protected 
himself  by  passing  his  accounts  and  making 
his  settlement  with  the  (ourt  and  in  this 
way  have  received  credit  for  such  sums  as 
might  have  been  found  due  bim,  and  settle 
the  matter  with  the  estate."    The  brl^ 
further  continues:    "This  Is  a  matter  that 
directly  affects  the  personal  estate  of  Mrs. 
Armlstead.  and  It  Is  disclosed  by  these  pro- 
ceedings that  Mrs.  Armlstead  died  In  1S9T. 
three  years  before  Stokes  and  Maddin  made 
their  motion  In  this  cause,  and  that,  so  far 
as  her  Interests  In  the  matters  involved  in 
this  cause  ot  Annlstead  t.  Armlstead  an 


Digitized  by  Google 


Tenn.) 


ARMISTEAS  T. 


r.  ABMISTEAD. 


1077 


eoBcenied,  the  dacree  of  the  cbancdlor  la 
TOld,  because  tbere  waa  no  revlTor  agalnat 
tux  personal  representatlTe,  and  any  decree 
rendeted  bj  ttals  court  wonid  tm  the  same 
reason  be  void.  It  cannot  be  contended  vlth 
any  show  of  reason  that  the  moaej  of  the 
rematatder-niMt,  Ura.  Annlstead's  children, 
can  be  taken  to  pay  this  tdalm  aet  up  by  the 
assignees  of  Whltrrorth.  So,  If  any  money  la 
taken.  It  moat  be  money  that  bdniga  to  the 
eatate  U  Mrs.  Armlstead,  and  thte  cannot 
be  drnie  without  her  personal  representative 
being  before  the  court"  Aa  touching  the  po- 
sition tmken  In  the  brief  of  Meaars.  StiAes 
and  Maddln,  to  the  effect  that  the  chancellor 
erred,  because  the  parties  whose  money  waa 
being  taken  did  not  object,  tbe  brief  of  Mr. 
Andrews  calls  attmtlon  to  tbe  third  excep- 
tion of  the  r^rt  of  the  master,  and  ewJ- 
tlnnea:  "This  exception  shows  that  objec- 
tion waa  made  and  the  attentlcm  of  the 
chancdlor  was  diallOkged.  and  the  Impro- 
priety of  rendering  a  decree  against  the  fund 
m  tbla  cause  of  Armlstead  t.  Armlstead,  in 
favor  of  Stokea  and  Maddin,  waa  pointed 
«ut:  and  It  matters  not  by  whom  or  how  It 
^ame  to  the  knowledge  ot  the  chancellor; 
bis  honor  should  have  consldwed  It;  for 
this  money  Is  a  trust  fund  held  by  the  court, 
administered  by  tbe  court  through  a  re- 
cover, who  la  an  officer  of  the  court,  and  It 
la  the  duty  of  the  court  to  see  that  no  waste 
Is  permitted,  and  that  the  fund  la  properly 
paid  out" 

The  case  comea  before  ua  In  a  rather 
singular  condition.  The  recwd  Itadf  ctmtalns 
nothing  but  the  motion,  the  report  of  the 
master,  an  agreement  of  counsd  agreeing 
to  the  CMTectnesa  of  the  maater'a  recitals 
to  decrees  In  the  cause,  and  srane  other 
points  which  we  haTC  embodied  In  the  flnd- 
Sttg  of  facta,  the  exceptions  to  the  master's 
rep<ni;  and  the  rulings  there<m.  In  aiddl- 
tton  to  this  there  Is  anotbw  agreement  ot 
counsel  filed,  embracing  certain  other  facta 
which  we  faaye  atated  supra.  Even  with  tbe 
mid  ot  tibe  agreement  the  case  la  left  In  al- 
most bate  outline.  Enough  can  be  seen, 
however,  from  the  record  and  from  the  agree- 
ments, by  their  direct  terms  and  by  refer- 
ence, to  enable  us  to  ascertain  that  the  prop- 
er^ under  the  control  of  the  coori  was  a 
trust  estate;  that  the  property  Involved  was 
realty;  that  It  was  being  rented  out  by  the 
clerk  and  master  and  receiver  of  tbe  court 
tor  the  benefit  of  Mrs.  Bobena  Armlstead 
during  her  life;  that  during  ber  lifetime 
rents  amounting  to  $8,067.98  were  collected 
by  George  K.  Whltworth  as  clerk  and  mas- 
ter and  recover  of  the  court;  that,  at  the 
rate  <rf  6  per  cent,  he  was  entitled  to  $433.40 
commlsslms;  that  be  retained  only  $210  of 
these  commlMlons,  leaving  a  balance  due  of 
$228.40  as  commissions  on  the  rents  collected 
by  him:  that  this  was  the  status  of  tbe 
matter  at  the  time  of  his  death  and  at  the 
time  the  assignment  of  his  fees  was  made 
to  Uesara.  Stokes  and  Maddln:  that  after  his 


death  the  general  creditors'  bill  above  r^ 
ferred  to  was  aied,  and  that  the  preaent 
ease,  together  with  all  other  caaea  In  the 
chancery  court  of  Davidson  county  In  whlcb 
any  funds  had  been,  collected  by  Whltworth, 
entered  aa  a  factor  Into  that  goieral  cred- 
itors' bill;  that  a  general  ref«ence  waa  had 
to  ascertain  what  was  due  to  each  case  by 
Whltworth;  'that  aa  a  means  of  ascertain- 
ing the  said  amount  due  to  each  case,  there 
was  a  direction  that  Whltworth  ahould  be 
credited  witii  fees  due  to  him  In  ea(^  such 
case,  and  only  the  balance  left  after  aueh 
credit  should  be  charged  agalnat  him  aa  an 
Indebtedness;  that  pursuant  to  this  order  a 
report  waa  made  In  July,  1806,  which  allow- 
ed an  Indebtedness  due  ttom  Whltworth  to 
thla  case  of  f  181.08,  and  this  sum  Included 
Interest  amounting  to  920,  the  actual  appar- 
ent IndebCedneas  being  916L06;  that  WUt- 
worth'B  auretles,  who  are  the  benefldarlea 
under  the  aaslgnment  of  fees  made  to  Stxftee 
and  Maddln,  were  parties  to  the  general 
creditors*  bill;  that  they  omitted  to  have  aa- 
certalned  and  brought  forward  the  balance 
of  $2^.40;  that  ample  time  waa  allowed  for 
the  filing  ot  the  exc^ttlona;  that  no  excep- 
ti<m8  were  filed;  that  the  report  was  so  cmi- 
flrmed;  tbat  this  waa  all  done  during  the 
lifetime  of  Mrs.  Bobena  Armlatead.  tf»  whoae 
benefit  the  collection  of  rents  was  made; 
that  it  waa  thua  determined  between  Mrs. 
Bobena  Armlstead  and  the  aoreties  ot  Whlt- 
wnth  that  there  waa  due  from  Whltworth 
to  her  the  sum  of  S181.08;  that  thereupon 
there  was  paid  on  this  Indebtedness  out  of 
the  cash  on  hand  bdonglng  to  Whltworth, 
and  out  of  the  amount  paid  In  1^  the  anre- 
tiee  on  Whltwortb's  bond,  the  sum  of  9166.38, 
leaving  a  tMlance  owing  of  914.00;  that  four 
yeara  after  this  transactim  the  preaent  mo- 
tion was  made  1^  Messrs.  Stokes  and  Mad- 
dln, seeking  to  have  allowed  compensatttm 
In  addition  to  that  which  Whltworth  had 
already  retained  In  the  iweaent  case,  and 
to  have  the  same  paid  over  to  aald  auretleB 
or  to  the  assignees  tm  their  benefit;  that 
at  this  time  Mrs.  Bobena  Annlatead,  the  pw- 
8on  for  whom  the  services  had  been  per- 
formed, waa  dead;  that  the  funds  now  In 
court  and  out  of  which  It  Is  aou^t  to  col- 
lect such  balance  of  Indebtedneas  existing 
against  the  estate  of  Mrs.  Bobena  Annla- 
tead, If  the  same  la  not  barred  the  ad- 
Jodlcatlcm,  belongs,  not  to  the  estate  of  Mra. 
Robena  Armlstead,  but  to  the  persons  to 
whom  the  trust  estate  wait  In  remainder 
after  the  death  of  Mrs.  Armlstead  (that  la. 
to  her  children);  that  these  remainder-men 
had  already  been  made  parties  to  this  cause 
by  proceedings  previous  to  the  time  the  mo- 
tion In  tbe  case  was  made,  to  wit  B.  I*  Ar- 
mlstead, W.  B.  Armlstead,  Jr.,  J.  W.  Armla- 
tead. D.  B.  Johnson.  Boberta  Jtdmson.  Julia 
W.  Andrews,  James  W.  Hughes,  and  Mary 
Hughes;  that  of  tbese  parties  W.  B.  Armls- 
tead, Jr..  and  J.  W.  Armlstead  and  D.  B. 
Johnson  had  notice  of  the  account;  that 
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now  9t  tbme  paztfct  •xoepted  to  tli«  msa- 
tcr'a  report,  nnleis  tha  «xc^rtloii  nude  by 
Ur.  Weaver  Cftn  Inare  to  ^eir  benefit;  lliat 
the  chancellor,  In  dlepoelng  <yt  the  r^mrt  aikl 
the  cxe^tiiKu,  pioceeded  to  x4»  np  tlie  eet- 
ttament  made  ondar  the  general  creditora' 
bm  toar  or  fire  ycus  aco,  to  the  extent  of 
ordolng  that  thm  aboidd  be  paid  back  the 
nam  o(  $166^,  to  he  uaed  tor  the  beneftt  of 
nrlooi  dalmanta  against  Ow  K.  Whltworth'a 
eatate  In  other  easea  In  conrt  to  the  came 
ot  IVhttworth  agabut  Weaver,  ahd  tbr  pro 
rata  anrang  such  dalmanta.  and  that  $62JS 
shonld  be  paid  to  Measra.  Stokee  and  Maddto, 
aatfgneea;  that  these  sums  sboold  be  taken 
oot  of  tlie  9388.00  now  to  court  btionglng  to 
the  remalnder-men'a  fmd,  wUch  has  crane 
Into  court  atoce  the  transactkne  totriE  place 
out  of  wUcdi  t3ie  Indebtedness  to  and  from 
Whltwoftt  arose,  and  which  belongs  to  par- 
ties not  concerned  in  those  transactlonB, — 
and  furOier  decreed  that  the  balance  of  the 
fond  shoDld  go  to  the  benefldarlee  of  the 
tmst 

'  Hits  fnll  statemrat  ttf  fticte  shows  tdeaily 
toe  Injustice  of  the  decree  bdow.  It  can 
tuwr  be  right  that  the  fond  ot  the  re- 
maindermen should  be  taken  to  pay  the 
debto  of  the  life  tenant,  except  by  consent 
of  such  remalndw-men.  The  only  qnestton 
to  be  determined  npon  ttils  branch  of  the 
case  Is  whether  the  remalnder-mm  are  be- 
f6re  the  court  In  such  an  attitude  as  that 
th^  cannot  InslBt  npon  their  rights.  It  Is 
said  they  did  not  object  In  the  court  below. 
This  Is  true,  unless  they  can  have  the  benefit 
ot  the  objection  made  Mr.  Weaver.  But 
we  paaa  this  latter  point  with  the  remark 
that  It  does  not  aupeer  tiiat  part  ot  them 
had  any  right  to  make  objection,  Inasmuch 
aa  tt  Is  not  shown  that  they  wore  served 
witii  notice  of  taking  the  accoont  (that  Is,  B. 
L.  Annlstead,  Roberta  Johnson,  JuUa  W.  An- 
drews. James  W.  Hi^es,  and  Mary  Hughes); 
the  only  parties  served  with  process  being 
W.  B.  Armlstead,  Jr.,  James  W.  Armtstead, 
and  D.  B.  Johnson.  But,  aside  from  this,  the 
Issue  tendered,  so  to  speak,  by  the  decree 
of  reference  did  not  concern  the  funds  now 
to  ccatroversy.  The  taqulry  directed  to  be 
InstitutM  under  the  order  of  reference  wss 
tor  the  ascortolnment  of  commissions  due 
to  George  K.  Whltworth  for  swvices  per- 
eormed  him,  and  aa  ''to  vtat  fund,  If 
any."  tbere  waa  out  of  which  wadb  smount 
could  be  paid.  These  remaJnder-men,  as  re- 
mainder-men, had  no  conc«n  with  an  In* 
qnlry  as  to  servlcee  performed  for  the  life 
tenant  It  Is  true,  as  dlstrlbntees  of  the  es- 
tote  ot  the  life  tenant  they  did  have  such  In- 
twest,  hot  not  as  remainder-men  of  the 
tmst  estate,  ^e  toqulry  as  to  the  "ftmd,  If 
any,"  out  of  whldi  such  Indebtedness  could 
'  be  paid,  could  not  reasonably  have  been  un- 
derstood to  refer  to  a  fond  b^onglng  to  peo- 
ple representing  different  Interests  altogeth- 
er. So  It  eonld  not  have  been  anticipated 
by  the  remainder-men  that  a  decree  would 


be  antned  directing  an  application  oi  tfteir 
funds  to  the  paymoit  of  a  debt  due  fron 
another  person,  and  for  which  they  were  not 
bound.  It  f<^owa,  thoetore^  that  It  was 
not  faKumbent  vtfoa.  any  of  the  remainder- 
men  to  notice  the  reference  Id  order  to  file 
an  fxoeption  to  the  master's  report  Wheth- 
er the  estate  of  the  life  tenant  had  a  debt 
agatoat  Mr.  Whltwoxth  for  «1S1.08,  or  wheth- 
er no  such  deU  evw  exteted,  and  whether 
Mr.  Whltworth  or  his  assignees  had  a  debt 
against  the  eatoto  ot  the  life  tenant  for 
9323.40;  was  wholly  Immaterial  to  them  aa 
mnalnder-iBen  and  as  owners  of  the  fund 
now  to  court  As  stated,  they  could  not  aa- 
ttdpato  that  their  funds  would  be  taken  tor 
the  payment  ot  the  debt  of  another.  ni«e- 
ffwe  they  were  not  toterested  to  tbe  toqulry 
aa  to  the  existence  of  that  debt  or  the  con- 
trary. The  <mly  thing  that  concens  tlian 
to  the  present  Inqnliy  Is  that  money  doe  to 
them  has  "been  directed  by  the  cbancdlw 
to  be  tamed  Into  a  general  fand  fOr  distribu- 
tion ammg  the  varlow  clalmantt  In  the  g«n- 
eral  creditors*  bill  already  referred  to,  and 
the  balance  to  be  paid  over  to  the  assignees 
of  Whltworth;  in  otiier  words,  to  both  senses 
for  the  benefit  of  Whltworth*s  estate.  IMs. 
ot  course,  wss  clear  error  of  law.  nie  le- 
malndw-men  are  enabled  to  make  this  Qoes- 
tion  here  because  the  appeal  ot  Means. 
Stokes  snd  Maddln.  assignees.  Is  a  broad  one. 
and  brings  up  all  parties  to  tills  esse,  and 
it  appears  from  the  finding  of  facto  that  the 
remalnder-moi  are  parties  to  tiie  cause.  Hav^ 
Ing  then  thus  determined  that  tiie  fund  dis- 
posed of  by  tbe  chanc^Ior  was  not  subject 
to  such  disposition  as  he  made  of  It  and 
therefbre  not  available  for  settlement  of  the 
ccmtroverBy  raised  between  Messrs.  Stokes 
and  Maddin,  on  the  one  aide,  and  Mr.  Weav- 
er, aa  tiie  assumed  repres«itatiTe  of  the 
creditors  eoncenwd  to  tbe  general  creditors* 
blH.  on  the  otiier.  It  Is  unnecesssry  that  we 
should  determine  the  potato  raised  between 
the  assignees  and  Mr.  Weaver  to  their  brfefs. 
which  polnte  we  have  fully  cattiogned  above. 
Tbe  fund  being  withdrawn  from  the  con- 
test, the  bottom  dnq^  out  of  tiie  esse.  It 
resttlta  that  tbe  decree  of  the  «hsncellor 
nrast  be  reversed,  and  the  cause  rananded. 
to  the  ffld  that  the  fond  may  be  distributed 
o.moag  Ito  owners,  the  remainder-men.  Tbe 
eosto  of  the  motion  In  this  court  and  In  the 
court  below  vrill  be  paid  by  Mesras.  Stokes 
snd  Maddin,  assignees.  All  the  Judges  con- 
cur. 

Afflrmed  orally  by  supreme  court  March 

i6»  )aoi. 


BOtTRNB  V.  DARDICN  et  sL 
(Court  of  Chancery  Appeals  of  Tennessee. 
Feb.  12,  1901.) 
CRBDITORS'  SUIT— EVIDBNCK. 
Where  a  jndginent  debtor  aod  a  third  per- 
son etmtracfeed  to  vent  osrtain  land  and  In 
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niw  a  crop  thereoD,  oDfrJialf  of  A*  cnp  to  be- 
loag  to  tbe  laodlord,  and  the  balaace  to  be  di- 
vided equall7  betwsen  tbe  debtor  and  such 
third  partr.  and  the  agreement  waa  carried  oat 
in  good  faith,  eaefa  party  thereto  perl'oruittig 
balf  the  labor  of  ralnng  tbe  crops,  Mch  third 
part;  ii  entitled  to  a  one-fourth  share  of  tbe 
«:rop  aa  agaiost  the  creditor  of  the  jud^toeat 
debtor. 

Appeal  from  chancery  court,  Montfomerr 
county;  J.  8.  Gribble.  OhauceUor. 

Bill  by  £.  W.  Bourne  agaiost  I^e  Darden 
and  othera.  Decree  for  plalfldg,  and  de- 
leudanta  ai>peaL  Affirmed. 

A.  A.  Ganteer,  for  appellants  H.  P. 
OtMlKm,  ft>r  appeUea, 

MUBBT,  J.  Thla  snlt  waa  brougbt  tqr 
Mil  filed  la  ttie  ehaneery  oonrt  at  Oarka-' 
TlUe,  m  Jmmry  81,  1900,  to  record  on  a 
Judgmoit  wfaleh  comi^nant  had  recorered 
befOTB  8.  A.  Caldweu,  a  Justice  of  the  peace 
for  MoDtgomeiT  comity,  on  Uardi  17,  1800, 
tor  tbo  mim  of  9166,  and  V1.6B  cost  oC  svtt 
and  also  to  attach  and  impound  n  one-foortfa 
Interest  In  a  aop  of  tobacco  raised  bj  Dar- 
den and  others  on  the  lands  of  J.  O.  iMng- 
ford  ta  siUd  ooon^,  wlitcfa  had  been  sold  to 
one  Wameken,  which  one-foortb  interest  -was 
claimed  by  Oaladtmla  Washington  ai  her 
property,  bat  which  was  arerred  to  be  tbe 
properly  of  Dee  Darden,  and  was  soaght  to 
be  atiblected  to  the  payment  of  said  ludg'- 
ment  Interest  and  cost,  which  complainant 
held  BgalDst  the  said  Ifce  Da^en. 

The  bill  states  and  avws  as  foUowa:  **0) 
That  complainant  recovwed  said  Ju^ment 
and  that  an  execution  had  been  temed  then^ 
on  and  returned  nulla  bona.  Hiat  In  the 
year  16B8  said  Darden  made  a  Isrge  cxap  of 
tobacco  en  tbe  farm  of  J.  O.  Longfbrd  la  dis- 
trict 5  ef  said  eonoty;  that  said  crop  of 
tobacco  was  sold  and  deilvered  to  detmd- 
ant  Wsmehoi  In  the  spring  or  early  part  of 
the  summer  ot  1889;  that  the  w1u»le  crap 
broi^bt  aboiri:  f062;  tbax  defendant  Darden 
was  the  owner  and  entitled  to  one-half  of 
said  amoimt,  or  half  the  proceeds  itt  said 
crop;  that  on  or  about  September  12,  1898, 
defendant  Darden  went  to  tbe  storebonse  of 
complainant,  snd  leiHeBeDted  to  him  that  be 
was  gohig  to  make  a  mortgage  on  his  one- 
half  interest  In  said  nop  of  tobacco  to  se- 
cure oomplainaBfe  debt  and  a  debt  be  owed 
Mr.  T.  M.  Winiams  of  about  $40.  and  that 
he  wanted  te  get  the  amonnt  of  eomplala- 
ant^  debt,  as  he  bad  arranged  with  Mr. 
WllUam*  to  write  tbe  mortgage;  that  com- 
jdalnant  gave  Darden  the  amount  of  bis  debt 
on  a  piece  of  paper;  tiiat  Darden  went  back 
to  WlUlams,  and.  without  the  knowledge  mr 
consent  of  complainant,  executed  and  record- 
ed a  mortgage  to  WllUams  on  a  one-fourth 
interest  Instead  <it  a  half  Interest  in  said  crop 
of  tobaceo.to  secure  said  debts;  that,  after 
said  Darden  lett  complaloant  Darden  cm- 
oelTed  the  idea  to  undM-take  In  some  way  to 
catabMih  a  one-fourth  Interest  In  said  crop 
of  tobaeeo  In  d^Mdant  (Madonla  Washings 


ton,  who  la  tbe  mlstieas  of  saJd  Ike  Daxdoa, 
and  has  several  iUegitlinate  chUdien  by  him, 
and  that  tbey  hare  been  virtually  Uvhig  t»- 
getber  for  tbe  past  10  or  15  yean;  that  tbe 
said  Oaladooda  never,  as  a  m^Uter  of  fact, 
had  any  interest  bi  said  crop  ot  tobsceorsnd 
never  dalmed  any  mterest  until  after  Dar^ 
detfs  visit  to  oompl^nant;  that  said  Ike  and 
Caladoida  fraudideatly  cMBbhied  together 
and  set  np  a  pretended  claim  ot  ownership  ot 
Caladonla  to  one-fourth  hiterest  in  said  crop 
for  the  fraudulent  pvrpose  ot  hindering,  de- 
laying, and  defeatlaff  the  cndltors  of  the  said 
Ifce  Darden  In  the  collection  ot  ttuir  debts, 
and  espedally  this  com^ainant  0i  Hut 
when  said  tobacco  was  bought  by  said  War- 
neken  he  knew  nothing  of  said  Oaladonla 
dalmlng  an  Interest  therein;  that  said  War- 
aeken  never  knew  of  her  claim  ttereto  until 
the  crop  was  delivered,  and  this  cunplaln- 
ant  had  brought  suit  on  his  debt,  and  waa 
trying  to  subject  said  tobacco  to  the  payment 
of  his  debt  agalniA  Ike  Darden;  that  said 
Wameten  refused  to  pay  Oaladonla  one- 
fourth  ot  tbe  proceeds  of  said  crop  of  tobac- 
co, and  she  brought  suit  therefor  before  8. 
A.  Caldwell.  3.  P.:  that  tbe  suit  was  decid- 
ed against  her,  and  she  appealed  to  the  cir- 
cuit court,  where  said  suit  is  now  pending 
on  said  appeal.  (4)  That  the  questloaa  In- 
'  volved  In  this  suit,  as  well  as  th(»e  bivc^ved 
in  said  suit  of  Oaladonla  WasUngton,  are 
purely  equitaUe;  that  tbls  complainant  Is 
tiampered  by  difflctdtles  and  comidicatlons 
too  coofttsing  and  perplering  for  Investiga- 
tion and  solution  a  jniy,  and  that  said 
plalntlfl  to  said  suit  now  pending  1^  appeal 
has  an  unfair  advantage  at  law,  whereby 
abe  may  make  the  oonrt  of  law  an  Instru- 
ment ot  Injustice,  and  obtain  a  Judgment 
therein  amtniry  to  equity  and  good  con- 
selence,  thereby  hindering,  delaying,  and  de- 
feaUng  the  creditors  ot  said  Ike  Darden  In 
the  cfriUection  of  their  debts,  and  eqKClally 
tbls  comiHainant;  that  any  and  all  conveyaa- 
ees  by  Ike  Darden  te  Caladonin  Washington 
of  an  Interest  In  said  crop  are  fraudnloit  and 
void,  and  have  been  made  toe  the  frandnlent 
porpose  ot  hlndeiHig,  delaying,  and  defeating 
creditors  of  Ike  Darden  in  the  collectlim  of 
their  debta  (5)  That  one-fourth  of  tbe  pco- 
eeeda  of  said  crop  of  tobacco  Is  still  retained 
1^  said  WiinekeD  or  his  agent,  and  It  Is 
Aarged  Uiat  this  one-fourth  Is  the  properly 
of  Ike  Dardoi,  and  Mionld  be  subjected  to  the 
ps^mcmt  of  complainant's  Judgment  against 
Darden,  and  that  the  said  Oaladonla  WaA- 
Ington  has  no  interest  therein."  The  prayer 
of  the  WU  Is  that  hijanetlon  lasne  restrala- 
tng  Calsdonla  Washington  from  further  pros- 
eeotiag  said  suit  at  law,  and  from  attnnpttng 
to  collect  any  Judgment  she  has  or  mi^^  ol»- 
tain  therein,  or  from  pledgl^  or  disposing 
of  her  claim  on  said  proceeds  of  said  crop; 
that  an  attacliBient  issue  to  attach  one-foarlb 
of  the  proceeds  ot  said  crop  in  the  hands  of 
Wameken  or  Us  vent  aiuS  for  decree  timt 
Caladonla  WasUngton  has     Intireat  Inr 


Digitized  by  Google 


1080 


61  80UTBWB8TBBN  BBPOBTBB. 


(Xeon. 


cron  and  that  an  daima  made  hr  to  anj 
put  thereof,  and  all  conveyaiicee  txy  aald 
Darden  to  lier,  are  fnmdulait  and  TOld, 
and  that  tbe  lame  be  aet  aside,  and  tliat  tald 
Interest  In  tbe  proceeds  held  Warneken 
or  Us  agent  be  decreed  to  be  tbe  property 
•f  Ike  Daxden,  and  that  it  be  subjected  to 
the  satisfaction  of  conqilalnanfs  Jndgment, 
Interest  and  cost;  and  for  general  relief. 

On  April  14,  1900,  defendants  Ike  Dardot 
and  Osladonla  Washington  filed  tbdr  Joint 
and  separate  answer  to  eomplalnanf  s  bill,  in 
which  tt  la  stated  and  averred  as  follows: 
"(1)  It  Is  admitted  that  complainant  noorvs- 
ed  tiie  Jndgment  before  S.  A.  Caldwell,  J.  P., 
as  stated  In  tbo  bill,  bnt  that  no  return  of 
nulla  bona  ^nia  made  on  tbe  execnttoa  Issued 
thereftom.  but  that  said  execution  was  senr- 
ed  by  garnishing  defendant  O.  H.  Waineken. 
who  answered,  in  eulntence,  this:  ISiere  la 
to  the  credit  of  3.  O.  LangCord  on  Ike 
Darden  crop  9  ,  which  Darden  claims  be- 
longs to  some  woman.  Bid  R.  Beach,  Agent. 
This  return  cannot  be  copied  literally,  as  It 
was  destn^ed  in  the  burning  of  the  court 
hous^  but  the  words  used  are  almost,  if  not 
toe  exact,  language  thereof.'  Upon  this  an- 
swer, Jndgment  was  rendered  against  tbe 
■aid  O.  H.  Warneken  as  garnishee  for  the 
amount  of  complalnanfa  Judgment  against 
Ike  Darden.  Complainant  Caladonla  Wash* 
iDgtiKi  was  not  a  party  to  these  proceedings, 
and  knew  nothing  of  them  until  after  tbe 
judgment  bad  been  rendered  against  said 
Warneken  as  garnishee.  (2)  That  these  de* 
fendahte  made  tbe  crop  ot  tobacco  on  the 
farm  of  J.  O.  Langford  In  18B8,  under  a  con- 
tract 1^  wbldi  each  waa  to  furnish  an  equal 
number  of  hands,  and  on  one-half  of  the  crop 
after  the  landlord  had  gotten  we-half  for  the 
rent  of  tbe  huid,  cr  one-fourth  of  the  entire 
crop;  toat  Ike  Darden  was  not  the  owner 
of  <me-balf  the  crop,  as  chai^^  In  the  bill; 
that  the  crop  was  sold  to  O.  H.  Warneken 
for  9662,  one-half  of  which  belonged  to  the 
landlord  for  rent,  and  one-fourth  each  to  toe 
defendanta  Ike  Darden  and  Caladonla  Wash- 
ington. (8)  Ike  Darden  denies  that  be  at  any 
time  said  to  toe  complainant  that  be  would 
make  htm  a  mortgage  on  balf  of  the  crop, 
but  that  he  made  tbe  mortgage  on  me-fourth 
of  the  crop,  which  was  the  <mly  Interest  he 
had  In  It  Defendants  deny  that  tbe  claim 
of  ownership  to  one-fourth  the  ch^  by  Gala- 
doDla  Washington  is  an  afterthongbt.  and 
state  that  the  contract  betwran  tbem  waa  ra- 
tted toto  at  the  first  of  toe  year,  before  toe 
crop  waa  planted,  and  was  in  all  respecto  to 
good  faith.  Defendanto  DArden  and  Wash- 
ington deny  that  they  are  llvtog  togetoer.  and 
say  that  the  defendant  Ike  Darden  Is  a  nuuv 
Tied  man  wlto  several  children,  and  lived  and 
now  lives  In  a  different  house  from  toe  one 
occupied  by  defmdant  Caladonla  Washlng- 
ton.  Tbey  deny  that  toe  claim  of  ownersh^) 
by  Oaladonia  Washtogtm  la  toe  result  of 
connivance,  or  toat  It  was  made  for  toe  pur^ 
pose  oi  defeating  toe  collection  of  complain- 


ant's debt  against  Ike  Dardoi,  or  that  of  any 
other  creditor.   (4)  That  at  toe  time  the  to- 
bacco was  delivered  to  Q.  EL  Warneken  tbe 
defendant  Galadmla  Washington  aent  a  no- 
tice to  him  of  her  Interest  to  the  aaaw,  and 
notifying  blm  not  to  pay  her  part  to  Ike  Dar- 
den, but  to  aend  It  to  ber  by  J.  O.  Idmgford; 
toat  tola  to(4i  ^ace  befwe  the  salt  of  coat- 
platoont  against  Ike  Darden  before  8.  A. 
Caldwell,  J.  P.,  and  before  tbe  said  Warne- 
ken was  sued  as  garnishee  tor  toe  pnipow 
of  subjecting  toe  toterest  of  CaUtdoida  Wash- 
ington to  tlie  payment  of  the  Jndsment 
against  Ike  Darden  to  aald  suit.  Wamdun 
refused  to  pay  the  proceeds  of  said  one-f ourto 
toterest  to  defendant  Washington,  and  altow- 
ed  a  judgment  to  be  takoi  agahiat  him  aa 
gamlahee,  notwltostandlng  toe  fact  tbat  he 
had  received  notice  of  her  claim;  and  de- 
fmdante  charge  that  be  allowed  tUs  Judg- 
ment to  be  taken  upon  an  agreement  between 
Umself  and  complainant  toat  complainant 
would  aave  blm  harmleas  to  toe  evoit  be  bad 
to  account  to  the  defendant  Galad<mia  Wash- 
ington for  toe  amount  of  toe  toterett  claimed 
by  her.  They  charge  toat  the  proceeds  of 
said  Interest  wore  paid  to  H.  P.  Oholson,  at- 
torn^ for  complainant  to  tola  cas^  Cor  that 
purpose,  and  that  he  now  hcdds  the  same. 
Caladonla  Waabtogtmi  brought  suit  before  & 
A.  Caldw^  J.  P.,  against  Wsmekm  to  re- 
cover toe  jwoceeds  of  her  one-foorto  toterest 
end  toe  complainant  «nployed  H.  P.  Gholson, 
attorney,  to  re^esrait  tbe  said  Wamdcen- 
Tbe  suit  was  decided  against  her  by  the  said 
justice,  and  she  appealed  to  toe  circolt  court 
and  a  judgmoit  had  been  rendered  to  her  fa- 
vor for  |13S  before  toe  filing  of  toe  Ull  to  this 
case.  They  deny  toat  toe  questions  Involved 
to  toe  suit  of  Caladonla  Washington  against 
Warneken  are  purely  equitable,  and  atate 
that  all  toe  facta  set  out  to  toe  Mn  were 
submitted  to  toe  jury  when  said  salt  was 
tried  to  toe  circuit  court,  and  judgment  ren- 
dered against  Warneken,  as  above  aet  out 
It  is  true  that  complainant  is  not  nominally 
a  party  to  said  suit,  bat  he  has  beta  present 
wlto  his  attorney  at  every  trial,  and  given 
bis  testimony.   In  fact,  he  alone  has  contest- 
ed the  suit,  toe  nomtoal  defendant,  Wame- 
koi,  never  even  having  been  presmt  at  any 
trial  toereot.  They  deny  the  existence  of 
any  difficulties  and  complications  to  the  suit 
of  Oaladonia  Wasblngtcm  against  Wamtinn. 
and  state  toat  toe  pnly  qnesthm  tovoWed  in 
said  suit  is  whetoer  toere  was  a  contract  b^ 
tween  defendanto  Caladonla  WaAtngton  and 
Ike  Darden,  as  set  out  In  tola  answw.  No 
conveyance  ttf  any  kind  m  character  haa  been 
made  by  Ike  Darden  to  CSladonia  WaaUng- 
ton.   She  claims  under  toe  contract  referred 
to  above,  which  was  entered  toto  at  toe  first 
of  toe  year  In  which  the  crop  was  made,  toe 
one-fourto  Interest  referred  to  in  toe  bill  ai 
being  atiU  to  the  bands  of  G.  H.  Waraekoi 
or  his  agent  is  not  toe  property  oi  Ike  Dar 
den,  but  toe  property     Caladonla  Washing- 
ton. All  aUegationa  to  the  bill  not  alread; 
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denied  or  admitted  are  here  duiled  u  If 
■pedfically  referred  to  and  denied." 

We  find  the  facUi  to  be  as  follows:  "(1) 
That  In  the  latter  part  of  the  year  1887  there 
"waa  an  agreement  or  contract  between  Ike 
Darden  and  Caladonia  Washington  that  Ike 
Darden  should  rent  the  land  upon  which  ttaa 
crop  mentioned  In  the  pleadings  In  this  cause 
was  raised  In  the  year  and  that  Ibe 

Darden  and  Caladonia  Washington  were  each 
to  furnish  equal  numbers  of  bands,  and  per- 
form, or  have  performed,  equal  parts  of  the 
labor  necessary  to  raise  said  crop  of  tobacco, 
and  that  each  was  to  have  one-half  of  the  re- 
mainder of  said  crop  of  tobacco  or  Its  pro- 
ceeds after  paying  J.  O.  Langford  one-half 
of  said  crop  of  tobacco  or  Its  proceeds  tor 
the  rent  of  the  land  upon  which  said  tobacco 
was  to  be  grown  In  the  year  1898.  (2)  That 
Ike  Darden  did  rent  from  J.  O.  Langford  the 
land  upon  which  said  tobacco  crop  was  grown 
In  the  year  1808,  and  agreed  to  pay  Langford 
one-half  of  the  crop  or  Its  proceeds  for  the 
rent  of  said  land  for  the  year  189S.  (8)  That 
Ike  Darden,  his  wife  and  14  year  old  boy 
worked  In  said  crop  on  Darden's  part,  and 
that  Caladonia  Washington  and  her  two 
grown  daughters  worked  In  said  crop  on  the 
part  of  Caladonia  Washington,  and  that  each 
— ^Darden  and  Washington— performed  and 
famished  about  equal  portions  of  the  labor 
in  making  and  taking  care  of  said  ci*op;  tbat 
one-balf  of  the  crop  or  Its  proceeds  was  paid 
to  J.  O.  Langford  for  the  rent  of  said  land, 
and  that  Ike  Darden  was  entitled  to  one  half 
of  the  remaining  half  of  said  crop  or  Its  pro- 
ceeds after  having  paid  said  rent,  and  that 
Caladonia  Washington  was  entitled  to  the 
other  half  of  said  remainder  of  said  crop  or 
Its  proceeds  after  paying  one-half  to  J.  O. 
Langford  for  the  rent  as  aforesaid.  (4)  That 
Caladonia  Wadilngton  was  and  is  entitled  to 
one-fourtb  of  the  $662  which  Warneken 
agreed  to  pay  for  said  crop  of  tobacco;  that 
the  contract  between  her  and  Darden  was 
bona  fide,  and  that  she  was  Justly  entitled 
to  one-fourth  of  said  tobacco  crop  or  Its  pro- 
ceeds by  virtue  of  said  contract  between  her 
and  Ike  Darden,  and  by  virtue  of  the  fact 
that  she  and  her  two  grown  daughters  per- 
formed one-half  of  the  labor  in  producing 
and  taking  care  of  said  tobacco  crop;  that 
ber  Interest  of  the  one-fourth  Is  the  direct  re- 
sult of  the  labor  performed  by  her  and  her 
two  grown  daughters,  and  does  not  result 
from  any  transfer,  sale,  conveyance,  or 
scheme,  ftraudnlent  or  otherwise,  on  the  part 
ot  Ike  Darden;  that  she  has  been  guilty  of 
BO  fraud,  so  far  as  this  record  discloses,  and 
baa  done  nothing  to  aid  Ike  Darden  In  cov- 
ering up  any  property  of  his  to  prevent  the 
collection  of  debts  due  from  him  to  his  cred- 
itors," 

The  chancellor  decreed  that  Caladonia 
Washington  was  the  ownw  and  entitled  to 
one-fourth  of  the  proceeds  of  said  tobacco 
crop  which  was  sold  to  Warneken  for  $662, 
and  dlsmlsfed  ciKiNplainaDt's  bill,  dlschuged 


the  attachment,  and  disallowed  the  Injmc- 
tIon>in  so  far  as  they  affected  her  rights  to 
said  one-fourth  of  said  $662,  and  adjudged 
the  cost  ot  the  cause  against  the  complain- 
ant and  H.  P.  Gholson,  security  on  tbe  prose- 
cution bond.  From  this  decree,  complain- 
ant appealed,  and  assigned  errors  as  follows: 
"First.  The  court  erred  In  virtually  finding 
that  Caladonia  Washingtm  had  an  Interest 
In  said  crop  ot  tobacco.  Second.  The  court 
erred  In  virtually  finding  that  Ike  Darden 
has  been  guilty  of  conspiracy,  and  has  per- 
petrated a  fraud  upon  the  rights  of  the  com- 
plainant by  setting  np  an  Invalid  and  fraud- 
ulent claim  to  one-fourth  Interest  in  said 
crop  of  tobacco  In  Caladonia  Washington, 
and  In  the  same  breath  holding  that  she  Is 
perfectly  Innocent.  Third.  The  court  erred 
In  not  finding  that  the  claim  of  Caladonia 
Washington  to  said  Interest  In  said  crop 
was  set  up  by  her  In  bad  faith,  that  it  was 
fraudulently  made  and  was  theref<M%  void, 
and  that  said  Interest  was  the  property  of 
Ike  DardQu,  and  should  be  subjected  to  the 
payment  of  complainant's  debt.  Fourth. 
The  court  erred  In  not  holding  that  the  facts 
as  shown  to  exist  In  the  record  were  suffi- 
ciently strong  to  raise  such  a  presumption 
of  fraud  as  to  throw  on  the  defendants  Dar- 
den and  Washington  the  burden  of  proof 
that  there  Is  nothing  fraudulent  or  invalid 
In  the  claim  of  Caladonia  Washington  to  said 
Interest  In  said  crop.  Fifth.  The  court  err- 
ed In  not  going  sufficiently  Into  the  record, 
and  making  a  decree  that  would  have  deter- 
mined the  rights  of  all  of  the  parties  to  this 
suit.  Instead  of  speaking  as  to  the  rights  of 
one  of  the  parties,  and  leaving  the  balance 
of  the  case  untried." 

The  first,  second,  third,  and  fourth  aaslgn- 
ments  of  erriMr  are  not  well  taken,  and  are 
therefore  overruled  and  disallowed.  The 
complainant,  upon  the  allegaticms  In  the  btll 
and  admissions  lu  the  answer  of  Ike  Darden 
tmder  the  prayer  for  general  relief,  was  enti- 
tled to  a  decree  If  he  had  desired  to  take 
the  same  against  Ike  Darden  for  the  amount 
of  his  Judgment  btfore  Caldwell,  J.  P.,  in 
favor  of  complainant  and  against  Ike  Darden 
for  $166,  with  Interest  from  the  date  of  said 
Judgment  and  cost  of  Justice's  proceedings, 
amounting  to  $1.65,  and  the  decree  of  the 
chancellor  under  the  fifth  assignment  of  er- 
ror will  be  so  modified  as  to  allow  a  decree 
In  favor  of  complainant  against  Ike  Darden 
personally  for  said  sum  ot  1166,  with  inter- 
est from  the  date  of  the  Justice's  Judgment 
together  with  the  sum  of  $1.66  cost  If  com- 
plainant shall  desire  to  have  sneh  Judgment 
rendered  here,  and  the  decree  of  the  chan- 
cellor Is  modified  to  this  extent  tmly.  The 
decree  of  the  chancellor,  with  this  modifica- 
tion, is  In  all  things  afilrmed.  It  does  not 
appear  that  there  was  any  specific  prayer  for 
personal  decree  against  Ike  Darden,  nor  that 
complainant  asked  for  such  decree  In  the 
court  below,  which  he  might  have  had  for 
the  mere  asking,  and,  having  declined,  neg- 
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lected,  or  refused  to  ask  for  this  decree  In 
tbe  court  below,  the  result  as  to  coste  will 
Qot  be  affected  or  cbasged,  as  there  Is  no 
contest  orer  tbls  qoestloa  In  this  conrt.  and 
no  decree  Is  asked  for  or  Insisted  upon  In 
oral  argument  or  briefs.  But  the  maJn  con- 
tention 1«  over  the  right  of  complainant  to 
subject  the  one-ft>urth  interest  hereinbefore 
foond  to  belong  to  Calad<mle  Washington  to 
the  payment  of  complainant's  Judgment 
against  Ike  Oard^.  Tbe  complainant  will 
pay  the  cost  accmed  In  tbe  court  below  as 
decreed  by  the  chancellor,  and  the  cost  of 
the  appeal  la  this  case.  AU  concur. 

Affirmed.  otnUy  by  supreme  couxU  March  23, 
1901. 


ROBNETT  T.  HOWARD  et  nx. 
(Court  of  Ohancery  Appeals  of  Tennessee. 
Feb.  7,  1901.) 
VENDOR  AND  PURCHAS BR— TENANTS  IN  COM- 
MON—GUARDIAN— RIGHT  TO  P0S3BSSI0N  OF 
PROPBRTT— RIOHT  TO  I.ANI>— ACTION  TO  RK- 
COVBR  POSSESSION  —  DIVISION  —  PARTITION 
DBBD. 

1.  The  owner  of  land  sold  and  coaveycd  It  to 
purcfaasers  in  common,  but  reserved  a  life  es- 
tate in  a  portion  thereof,  but  the  deed  contain- 
ed a  provision  that.  In  case  be  left  the  prem- 
ises before  bis  death,  the  vendees  should  bave 
the  use  of  the  property  free  of  rent.  The 
vendees  partitioned  tbe  land,  by  which  one  re- 
ceived tbe  portion  sobject  to  the  life  estate. 
Held,  that  such  vendee  was  entitled  to  possea- 
Blon  of  the  property  on  the  removal  of  the  ven- 
dor therefrom. 

2.  Where  the  other  vendee  enters  Into  and 
coDtinuea  in  possession  of  such  property  after 
the  removal  of  tbe  life  tenant,  the  vendee  enti- 
tled to  the  possession  is  entitled  to  recover  rent 
therefor. 

3.  A  ^dgmeat  of  the  circuit  court  advene  to 

tbe  plamtixE  on  an  appeal  from  a  justice  court 
of  a  suit  for  the  possession  of  certain  real  es- 
tate is  not  a  bar  to  a  subsequent  suit  in  equity 
by  plaintiff  to  recover  tbe  same  property, 
thouxh  It  Is  baaed  on  tbe  same  facts. 

4.  A  deed  partitioning  land  held  in  common  la 
valid  as  to  tne  land  included  therein,  though  it 
may  not  laclade  ail  of  the  tract  held  in  com- 
mon. 

Appeal  from  chancery  conrt,  Lewis  county; 
A.  J.  Abemathy,  Cbanoellor. 

Suit  by  James  Robnett  against  E.  B.  How- 
ard  and  wife  to  recover  certain  real  property. 
From  a  decree  In  favor  of  plaintiff,  defend- 
ants appeal   Modified  and  affirmed. 

W.  P.  Ciarfc,  for  appellauts.  John  H.  Cun- 
ningham, for  appellee. 

MURRY.  J.  This  suit  vras  bron^t  by 
bill  filed  In  tbe  chancery  court  of  Lewis  coun- 
ty, l^nn.,  on  tile  18th  day  of  April.  1699.  to 
recover  certain  imrtlons  of  lands  and  Im- 
provements embraced  In  a  partition  deed 
■executed  by  B.  B.  Howard  to  James  Robnett 
Ml  the  24th  day  of  January.  1806.  The  parts 
of  said  lands  and  improvements  sought  to 
be  recovered,  together  with  the  possession 
thereof,  by  tbe  trill  In  this  cause,  Is  a  cer- 
tain piece  of  land  on  the  western  booadary 
■of  tbe  lands  described  in  tht  pardtlMi  deed 


of  Howard,  wUcfa  Is  made  Bxbiblt  B  to  cam- 
plainant's  UU.  conslatlng  of  abovt  8%  acm 
of  land,  and  known  as  tbe  "Picket  Field." 
and  also  a  certain  barn,  bam  lot.  and  gar- 
den, situated  on  the  east  side  (tf  the  la^ 
described  In  said  Elxblblt  B,  and  marfced  qb 
plat  filed  witti  tiie  record  as  Bxbfbtt  D  U 
the  deposition  of  James  Robnett.  "Dlapnte! 
Bam,"  etc.;  and  also  to  reeora'  renta  fer 
said  lands  and  Improvements  aooght  to  In 
recovered  from,  the  time  that  J.  A-  QuUkt 
and  wife  moved  away  from  tlie  home,  gar- 
den, orchard,  field,  etc.,  to  the  tfme  of  tbe 
filing  of  comptalnanrs  bllL  The  bill  staiei 
and  avera  as  follows:  Tbat  complainant  aad 
bts  Bister,  Margaret  Robnett,  and  defendant 
E.  B.  Howard  purchased  the  lands  described 
In  the  bill  and  exhibits  thereto,  and  took 
deed  therefor,  July  11,  1890.  aa  tenants  b 
common  of  said  lands.  That  on  tbe  21st  of 
January,  1895,  complainant.  James  Bolmetl. 
purchased  and  took  deed  Ehcblbit  A  to  con- 
plalnant's  bill  from  bis  sister.  Margaret  Bel>- 
nett,  for  her  one-thfrd  interest  In  aald  lands. 
That  shortly  after  tbe  purchase  of  Hie  ic- 
terest  of  bis  sister,  Margaret,  be  and  deflenf- 
ant  E.  B.  Howard  divided  said  lands  betweec 
themselves  by  deed  of  partition,  except  a 
body  of  timbered  lands  on  the  north  of  said 
tracts,  consisting  of  about  92  acres;  and 
each  executed  to  the  other  a  deed  for  tbe 
portlcm  agreed  on  in  tbe  division,  and  ti»t 
deed  from  B.  B.  Howard  to  complalnaat  for 
the  part  allotted  complainant  in  said  parti- 
tion Is  filed  as  Exhibit  B  to  complainant'^ 
bill.  Tbat  defendants  are  In  possession  of  a 
portion  of  the  second  tract  described  tn  Bx- 
biblt B,  to  wit.  a  field  known  as  the  "Pic* 
et  Field,"  consisting  of  aboat  8*4  acres  ou 
the  western  end  of  said  tract  on  the  waters 
of  Buffalo  river,  and  certain  improvement- 
on  the  eastern  end  of  said  tract,  conslstlnc 
of  a  bam.  Ivarn  lot,  and  garden.  That  tiK- 
southern  part  of  said  100-acre  tract  embraces 
tbe  Impnn'emoits  and  tillable  land,  tbe 
boundaries  of  which  have  be«i  definitely  as- 
certained and  described  above,  as  shown  by 
Rxbibtt  B,  and  tbat  in  these  boundaries  are 
included  the  said  Improvementa  aod  i>Icket 
fltid,  of  whlcb  defendants  are  in  posaeasiOB. 
and  to  which  complainant  is  entitled  as  own- 
er In  fee.  and  tbat  be  is  entitled  to  the  iname- 
dlate  and  exclusive  possession  of  same;  aad 
tbat  defendants  are  lawfully  detaining  aame 
from  him,  and  are  unlawfotty  ocmpylag  and 
ttsing  said  property,  and  have  been  since 
about  January  1.  1696.  ever  since  which  time 
complainant  has  been  entitled  to  tbe  we  and 
possession  thereof.  The  prayer  of  the  blH  b 
that  tbe  title  and  right  of  possession  of  tbe 
lands  allotted  to  complaluant  by  IBxhIbft  B 
tie  decreed  to  bim,  and  ttiat  be  have  a  de- 
cree for  tbe  value  of  tJie  rents  and  proAts  of 
tbat  part  of  said  lands  of  wliMh  defendants 
are  In  possession  fkt»n  the  time  said  posses- 
sion has  been  unlawfuUy  detained  from  the 
complalnatit  and  for  general  relief. 
On  the  25th  day  of  April,  18B0,  the  defU 
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anti  filed  two  s^anUe  and  dtotlnet  pieu  to 
complainant's  UU,  which  are  in  the  words 
and  flsrares  foUoTvIng:  "The  defendants,  for 
plea  to  the  bill  filed  againat  th^  in  the 
above-styled  cause,  eay  that  heretofore,  and 
before  the  complainant  filed  bis  present  bill 
in  this  court,  he  bronght  suit  hetore  Qeo. 
Chnrchwell,  3.  P..  an  acting  Justice  of  the 
peace  of  Lewis  county,  for  the  possesBion  of 
the  premises  .described  In  his  bill,  and  said 
suit  was  appealed  r^rnlaily  from  the  Judg- 
ment of  said  Justice  of  the  peace  to  the  dr^ 
calt  conrt  of  Lewis  connty.  and  said  aj^eal 
coming  on  for  trial  was  at  the  February 
term,  1800,  heard  and  tried  by  the  Honorable 
Sam  Holding,  Judge  of  said  court  Said  suit 
In  said  circuit  court  was  brought  by  this 
complainant  against  these  defendants,  and 
for  the  poBsession  of  the  same  premises  as 
described  In  his  presMit  suit,  and  for  the 
f>ame  matters  and  to  the  same  effect  as  the 
complainant  now  seeks  by  his  bill;  to  which 
suit  In  said  circuit  court  these  defendants 
made  defense,  and  Judgment  rebdered  there- 
la  In.  their  favor  for  the  possession  of  said 
premises  and  a  writ  of  possession  was  award- 
ed on  said  Judgment  In  their  favor,  and  said 
Judgment  was  not  appealed  from,  and  is  now 
in  full  force  and  effect,  and  therefore  these 
defendants  do  plead  the  said  former  proceed- 
ings and  Judgment  In  bar  of  the  present  bill, 
and  demand  the  Judgment  of  this  court 
whether  they  shall  make  any  other  or  fur- 
ther answer  thereto,  and  they  pray  to  be 
hence  dismissed  with  their  costs.  (2)  And 
for  further  plea  defendants  say  that  the  bOl 
does  not  show  Jurisdiction  as  to  complain- 
ant's demand  for  rents  to  the  extent  of  $60.00, 
and  they  plead  this  failure  to  allege  the  nec- 
essary fact  to  confer  Jurisdiction,  and  they 
demand  the  Judgment  of  this  court  whether 
they  shall  make  any  further  answer  thereto, 
and  they  pray  to  be  dismissed  with  their 
costs."  At  the  April  term.  1809,  on  the  27th 
day  of  April,  upon  motion  of  complainant, 
the  said  pleas  were  set  down  for  argument 
and  hearing  as  to  their  sufllcicncy,  when  the 
conrt  was  of  opinion,  and  so  adjudged  and 
decreed,  that  said  pleas  were  Insufllcient  In 
law,  and  overruled  and  disallowed  the  same, 
but  allowed  defendants  to  rely  upon  the 
same  in  their  answer,  and  they  were  allowed 
30  days  In  which  to  answer.  On  the  20tb 
day  of  September,  1890,  the  defendants  filed 
their  answer  to  complainant's  bill,  in  which 
he  sets  out  bis  said  pleas  In  tuec  verba.  That 
answer  to  the  residue  of  the  bill  states  and 
avers  that  the  deed  Elxhibit  B  to  complain- 
ant's bill  was  never  completed,  and  this  fact 
Is  evident  from  a  mere  writing  of  the  deed, 
because  the  description  of  the  premises  in- 
tended to  be  conveyed  was  cot  completed, 
and  could  not  be  until  the  division  of  the 
timbered  land  had  been  agreed  upon.  Hence 
this  deed  could  not  be  operated,  because  no 
lands  were  Inclosed  by  said  boundaries,  and 
lieeaiis*  It  wu  agreed  and  understood  tbmt 


said  deed  should  not  become  operative  nntil 
the  nndetennUied  tine  of  division  should  be 
fixed  and  determined.  That  the  complainant 
was  entitled  to  the  possession  of  said  prem- 
ises on  January  1, 1686,  or  at  any  time  b^ore 
the  filing  of  bis  blU  is  denied,  and  respond- 
ent says  that  the  right  of  possession  of  com- 
plainant does  not  aecme  until  the  death  of 
J.  A.  Gulllck  and  wife.  It  is  denied  that  he 
Is  indebted  to  complainant  In  any  amount 
for  the  rent  of  the  Pickett  field,  or  the  other 
premises  described  In  his  blU.  The  deed 
from  OuIUck  and  wife  to  James  Bobnett,  E. 
R  Howard,  and  Margaret  Bobnett  Is  made 
Exhibit  A  to  the  deposition  of  James  Bob- 
nett The  lands  conveyed  are  fuUy  describ- 
ed In  said  deed,  and  it  is  not  necessary  to 
copy  the  said  deed  In  full,  but  we  here  copy 
that  portion  ot  said  deed  under  which  the 
controversy  In  this  case  arises:  "But  it  Is 
expressly  understood  and  agreed  between  the 
said  J.  A.  Gulllck  and  wife,  Fannie  GuUlck. 
and  the  said  B.  B.  Howard,  James  S.  Bob- 
nett, and  Margaret  Bobnett  that  the  said  J. 
A.  Gulllck  and  wife  are  to  have  possession  of 
the  mansion  house,  bam.  and  stables,  gar- 
den, horse  lot,  apple  orchard,  and  five  acres 
of  ground  In  the  field  adjoining  said  orchard 
and  horse  lot  during  their  natural  lives  <hi 
■aid  lands,  together  with  the  privilege  of  wa- 
ter and  wood  necessary  for  fuel  and  repairs: 
provided,  said  E.  B.  Howard.  James  Bobnett, 
and  Margaret  Bobnett  are  to  have  possessIiHi 
of  said  premises  free  of  rents  what  time  the 
same  Is  not  occupied  by  said  J.  A.  GuIUck 
and  wife,  or  either  of  them."  At  the  time 
of  the  execution  and  delivery  of  EJxhlbit  B, 
being  partition  deed  from  Howard  to  Bob- 
nett, there  was  a  certain  other  agreement  In 
writing  between  said  Howard  and  Bobnett 
in  reference  to  the  possession  of  the  respec- 
tive portions  of  lands  and  Improvements  al- 
lotted to  each  In  the  partition  ot  said  land. 
This  agreement  is  made  Bzhlblt  B  to  the 
deposition  of  James  Bobnett  and  Is  as  fol- 
lows: "This  agreement  made  and  entered 
Into  between  James  Bobnett  and  E.  B.  How- 
ard, to  wit:  (1)  The  said  James  Bobnett  do 
agree  that  the  said  B.  B.  Howard  shall  have 
possession  and  continue  the  use  of  his  bam, 
lot,  and  garden,  and  also  the  possession  and 
use  of  what  Is  known  as  the  'Picket  Field' 
on  Trace  cre^  to  cultivats  free  of  rent,  un- 
til Oullick  and  Evans  give  the  said  Howard 
possession  of  the  houses,  bam,  orchard,  and 
ground  on  which  they  now  live.  Then  the 
said  Howard  shall  give  the  said  Bobnett  pos- 
session of  his  bam.  lot  garden,  and  picket 
field.  The  agreement  being  made  between 
us  In  the  division  of  the  tract  of  land  pur- 
chased by  us  from  J.  H.  Gullick  and  wife  on 
the  11th  day  of  July,  1890.  Given  under  our 
hands  this  January  24,  1805.  B.  B.  Howard. 
James  Bobnett  SaUle  P.  Robnett"  There 
was  also  another  written  a^rreement  which 
Is  filed  aa  Bzhlblt  C  to  deposition  €€  Junes 
Bobnett,  and  Is  u  Collowe: 


Digitized  by  Google 


1084 


61  SOUTHWlfiSTERN  ItEPORTER. 


(TeniL 


Uppw  field  . ,  30  acres. 

I*M     -   17  ViB  A. 

Evans   "    ^"/itt  A. 

Barn,  ezclading  garden,  hone  lot  18  and  i/s  A. 

Picket  field  .7   8ts/i«o  A. 

Add  for  garden  lots  and  orchard  2 

Total  82»o/i.o  A. 

In  the  dlTlBlon  Bobnett  gets  the  upper 
aeld,  the  bam  field,  and  picket  field,  and 
Howard  the  lane  field  and  the  ^aus  lot 
Howard  gets  one-third  in  valae,  and  Rob- 
nett  gets  two-tblrde  In  value.  The  timber 
land  yet  to  be  divided  Is  S2  a<Te8  In  the  hilla 
north  of  the  farm  and  8  acres  In  the  bot- 
tom betwera  Trace  and  Rock  Hotise  creeks 
and  Buffalo  river  and  the  Picket  field.  How- 
ard retains  poesesaicoL  of  bis  barn,  lot,  and 
garden,  and  is  to  have  the  Picket  field;  also 
to  cultivate  till  Onlllck  gives  up  the  'houaee 
and  lot  he  lives  on.  Then  Howard  Is  to  give 
Robnett  posBeesl(Hi  of  the  bam.  lot,  gard«i, 
and  picket  field,  and  take  the  OulUck  lot, 
with  all  the  Improvements  and  orchard,  with- 
out any  compensation  to  Robnett 

We  find  the  facts  to  be  aa  follows:  (1) 
That  James  Robnett  and  his  sister,  Marga- 
ret Robnett  and  B.  B.  Howard,  pur(^ased  a 
tract  of  land  from  J.  H.  GuUick  and  wife, 
and  took  deed  thereto  from  said  Oullick  and 
wife  on  July  11,  1890.  (2)  That  James  Rob- 
nett purchased  the  one-third  Interest  of  his 
tdster,  Margaret  Robnett,  In  said  lands,  and 
took  a  deed  from  her  for  her  said  interest 
thus  leaving  James  Robnett  owner  of  two- 
thirds  interest  and  B.  B.  Howard  owner  of 
one-third  Interest  In  said  land.  (3)  That 
James  Robnett  and  B.  B.  Howard  agreed 
upon  a  partition  and  divislcm  of  all  of  said 
lands  except  about  02  acres  of  timbered  land, 
which  Is  not  divided,  bat  left  to  be  divided 
in  the  future,  and  that  the  said  James  Rob- 
nett and  B.  B.  Howard  executed  deeds  pro 
and  con  for  the  lands  allotted  to  each  in  tbe 
partition  and  division  of  the  lands  so  divided 
and  partitlcmed  between  them.  <4)  lliat 
there  fell  to  Jamea  Robnett  the  lands  and 
Improvements  In  controversy  in  this  case  In 
tbe  partition  between  them,  and  that  they 
are  embraced  within  the  boundaries  of  tbe 
partition  deed  executed  by  K.  B.  Howard  to 
James  Robnett.  (6)  That  the  lands  Id  con- 
troversy In  this  case  are  tbe  field  known  as 
the  "Picket  Field,"  of  8%  acres,  on  the  west 
side,  and  the  bam,  bam  lot,  and  garden  on 
the  east  side  of  the  lands  allotted  to  James 
Robnett  in  the  partition  of  said  lands  be- 
tween them,  and  conveyed  to  him  liy  the 
partition  deed  to  said  E.  B.  Howard;  that 
J.  A.  QulIIck  and  wife  moved  from  and  gave 
up  possessioD  of  said  land  In  July,  1896,  mov- 
ing from  there  to  one  Evans,  their  son-in- 
law,  who  lived  on  what  is  known  as  the 
"Jones  Farm."  (6)  Tliat  they  gave  up  the 
posResBlon  of  said  land  permanently,  and  did 
not  desire  to  move  back,  tney  being  much 
more  comfortably  situated  at  Evans'.  (7) 
That  under  tbe  agreement  between  James 
Robnett  and  B.  B.  Howard,  Howard  was  to 


hare  poasflsaloii  and  use  of  tlie  lands  and 
Improvnnents .  in  controversy  in  this  case 
rent  free  until  Oullick  and  wife  should  give 
np  i>osses«lon  of  tbe  house;  bam,  bam  lot, 
and  garden,  and  five  acres  of  ground  re- 
served by  Oullick  and  wife  In  their  deed  dnz^ 
ing  the  time  that  they  should  live  tbereon. 
even  to  tbe  extent  of  their  natoral  Uvea,  If 
th^  should  so  desire  to  live  on.  said  land. 
(8)  That  defendant  Howard  was  in  posaes- 
alon  of  the  propwty  in  controversy  in  thla 
case,  and  using  tbe  same  at  the  time  this  law- 
suit was  brou^t  and  had  been  so  in  posses- 
sion and  use  of  the  same  since  Janoary.  1891. 

From  the  reservation  In  the  deed  of  J.  A. 
Onlllck  and  wife,  heretofore  copied  In  this 
opinion,  it  wlU  be  seen  that  Oullick  and  wife 
are  to  have  possession  of  tbe  mansion  bonsa 
bam,  stables,  garden,  horse  lot  apirfe  orcb- 
ard,  and  five  acres  of  ground  In  the  field  ad- 
joining said  otx^rd  and  horse  lot  during 
their  natural  lives  on  said  lands:  provided, 
said  B.  B.  Howard,  James  Robnett.  and 
Margaret  Robnett  are  to  have  possession  of 
said  premises  free  of  rents  what  time  the 
same  la  not  occupied  by  said  J.  A.  GnllitA 
and  wife,  or  dtber  of  tbem;  and  In  this  con- 
nection it  becomes  necessary  to  state  that  we 
find  as  a  fact  that  Oullick  and  wife  not  only 
left  said  premises,  but  emphatically  declared 
their  Intention  not  to  return  to  them,  they 
being  better  situated  and  suited  at  Evans*. 
We  are  therefore  at  opinion,  and  ao  bokl, 
that  the  said  J.  A.  Gulllck  Is  the  owner  and 
has  been  the  owner  ot  the  lands  described  In 
Exhibit  B  to  complainant's  bill,  being  the 
partition  deed  executed  and  delivered  to  him 
by  E.  B,  Howard  for  the  lands  allotted  to 
said  Jamea  Robnett  In  the  partition  of  tbe 
lands  between  the  said  Howard  and  Robnett 
since  the  date  of  Exhibit  B.  and  that  the 
lands  In  controversy  in  this  case  are  Included 
in  the  boundaries  of  said  partition  deed,  and 
that  complainant  as  such  owner.  Is  and  has 
been  entltied  to  tbe  possession  of  the  lands 
In  controversy  in  tbe  case,  to  wit  the  plf^et 
Held  of  8^  acres,  bam,  bam  lot  and  gar- 
den, since  the  Ut  of  July,  1808,  the  time 
when  Oullick  and  wife  left  tbe  premises 
theretofore  occupied  by  them.  We  are  fur- 
ther of  tbe  opinion  that  said  James  Bobnett 
Is  entitled  to  recover  reasonable  zents  for 
the  property  inv<4ved  In  this  suit  from  the 
time  that  Oullick  and  wife  moved  from  the 
premises  occupied  by  tbem  Id  July,  1S»8; 
and  It  appears  to  the  court  that  B.  B.  How- 
ard executed  bmid  with  securities  for  the 
rents  of  said  land  pending  this  suit  and  the 
appeal  In  the  suprHne  court  to  the  clerk  and 
master  of  the  court  below,  and  that  It  vrould 
be  necessary  to  remand  this  cause  fM-  set- 
tlement of  tbe  question  of  rents.  Upon  the 
foregoing  state  of  the  pleadings  and  the 
facts,  the  chancellor  decreed  from  the  whole 
record  that  complainant's  title  was  superior 
to  defendants'  and  that  ot  all  other  persons, 
and  that  complainant  is  entitled  to  posses- 
sion of  the  lands  and  premises  In  coutro- 
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Ters7,  and  tbat  writ  of  poasesBlon  Ismie,  and 
tlie  defendaata  pay  tba  coatB  of  ttae  canaa 
The  chancellor  redted  In  hla  decree  tbla: 
"Nothing  In  this  decree  shall  be  taken  aa  a 
bar  to  complainants  rl^t  to  maintain  tiie 
action  tor  mesne  proftts;  that  qaestton  not 
being  adjudicated  la  this  cause."  From 
this  decree  there  was  a  twoad  appeal  by  de- 
fendants, and  they  have  assigned  error.  The 
first  and  second  assignments  are  that  the 
chancellor  med  in  oTermllng  the  pleas  filed 
by  defendants  to  eom^alnonfs  bUl.  The 
third  asslffnment  Is  that  the  chancellor  wred 
in  holding  that  Kichlblt  B  to  oomiriainant's 
bill  was  an  executed  instmment,  and  binding 
upon  the  parties.  We  are  of  the  opinion,  and 
BO  hold,  that  the  pleaa  were  properly  mee- 
ruled.  and  that  the  aBslgnmenta  are  not  veil 
taken,  and  are  therefore  overruled  and  dis- 
allowed. We  are  further  of  opinion,  and  so 
bold,  that  the  partition  deed  executed  by 
Howard  to  Robnett  and  filed  as  Exhibit  B 
to  comi^alnanf  8  bill,  ms  a  perfectly  exe- 
cuted, valid,  and  binding  Instnunmt  and 
that  it  was  binding  upon  both  Howard  and 
Bobnett  as  to  the  lands,  irtdch  were  attempt- 
ed to  be  and  were  partitioned  between  them, 
and  that  the  same  had  no  application  to  Am 
92  acres  at  timbered  land  not  partitioned  or 
attempted  or  Intended  to  be  partitioned.  We 
are  therefore  of  opinion  that  the  third  aa- 
algnment  of  error  la  not  well  taken,  and  the 
same  Is  overruled  and  disallowed.  The 
chancellor's  decree  la  modified  so  aa  to  al- 
low complainant  to  recover  of  defendant 
Howard  and  of  Howard  and  hla  securitleB 
on  the  btmds  executed  fw  rents  in  the  court 
below  reasonable  rents  for  said  lands  from 
the  time  said  OulUck  and  wife  left  the  prem- 
ises occupied  by  them  In  July.  1898,  and  tbat 
with  this  modlflcatlfni  the  decree  of  the  chan- 
ctilw  la  afllnned,  there  being  no  error  there- 
in, nie  defendants  will  pay  the  costs  ac< 
cnied  In  the  court  below  up  to  this  time,  and 
ttae  defendants  and  their  sectultles  m  the 
appeal  bond  are  to  pay  the  costo  of  tiie  ap- 
peal, and  the  costs  that  may  hereafter  ac- 
crue In  the  court  below  will  be  paid  aa  here- 
attex  decreed  by  the  chancellor.  Hils  cause 
Is  remanded  for  settlement  of  the  questlm 
of  rents  by  the  court  Mow  in  accordance 
with  this  opinion  and  decree  of  this  court 
herein.   All  concur. 

Affirmed  orally  by  supreme  court;  March 
8, 1901. 


HETTERMAN  et  al.  v.  YOUNG  et  aL 

<Oonrt  ct  Chancery  Appeals  of  Tennessae. 

Nor.  27,  1900.) 

HBCEIVBRSHIP-BXPENSBS— PAYMENT  —  FIl.- 
INO  BILIWUSTIFICATION— COSTS— TAX- 
ATION—OBJECTION— RBVIBW. 

1.  Complttnant  filed  a  bill  to  Mt  aside  a  lale 
of  goods  aa  fraaduleDt.  and  bad  a  receiver  ap- 


pointed,  who  snld  the^oods  and  deposited  tlie 
proceeds  in  court.  The  snpreme  court  dis- 
missed the  bill,  and  remanded  the  cause  to  as- 
certain  defendant's  damages,  and  decreed  costs 
In  favor  of  defendant  While  the  matter  was 
pending  before  a  master,  the  parties  agreed 
that  the  master  should  report  $200  as  damocea 
chargeable  to  the  eompliiinant,  and  that  ue 
costs  of  the  cause  should  1m  paid  as  adjudged 
hy  the  court,  nod  that,  it  any  costs  bad  been 
paid  out  of  the  fund  In  coart,  such  amount 
should  be  refunded  by  complainant.  Held,  tbat 
the  costs  of  the  receivership  were  locladed  la 
the  adiudication  of  costs  against  complainant, 
and  hence  most  be  paid  by  him  under  the  agree- 
ment between  the  parties. 

2.  Where,  on  a  prior  appeal,  complainant's 
bill  to  set  aside  a  sate  of  goods  as  fraudulent 
was  dismissed,  and  costs  were  adjudged  in 
favor  of  defendant,  and  an  appeal  was  taken 
from  a  decree  entered  on  a  motion  to  aaseaa 
defendant's  damages,,  the  question  whethw  the 
conduct  of  defendant  was  so  suspicious  as  to 
justify  complainant  in  filing  the  UU,  and  hence 
to  throw  toe  costs  on  defendant,  cannot  be 
considered,  since  the  first  appeal  and  the  ap- 
peal from  the  order  on  the  motion  for  damages 
are  separate,  end  the  original  appeal  was  not 
before  the  court 

Appeal  from  chancery  court.  Davidson 
conn^;  H.  H.  Cook,  ChancellOT. 

Bin  by  Hettmnan  Bros.  &  Oo.  and  otheri 
against  Toung  ft  Trousdale  and  others  to  set 
aside  the  aale  of  a  ntotk  of  merchandlae  u 
frandnlent  From  a  decree  that  complain- 
ants  should  pay  the  costs  of  a  recelverahtp, 
complainants  ap[)eal.  Affirmed. 

For  former  appeal,  see  52  S.  W.  S32. 

Stokes  &  Stokea,  for  appellants.  W.  B. 
Ohambers.  fbr  appelleea. 

NEIL,  J.  The  sdntion  of  tiie  problem  pre- 
sented In  this  case  turns  upon  the  constrac- 
tion  to  be  given  an  agreement  entered  Into 
by  the  respective  counsel  In  settlement  of 
those  matters  In  the  cause  remaining  nndls* 
posed  of  at  the  time  the  agreement  was  en- 
tered Into.  The  facts  are  aa  follows:  The 
complainants,  as  creditors  of  Young  &  Trous- 
dale, filed  their  bill  attaching  certain  prop- 
erty which  It  was  alleged  defwdants  had 
fraudulently  disposed  of.  The  attachment  la- 
sued,  and  was  levied  npon  the  property  in 
Wilson  county,  to  which  county  the  alleged 
purchaser  had  carried  It.  A  lengthy  Utlgar 
tlon  followed,  and  was  finally  settled  by  the 
decree  of  the  supreme  court.  In  whicb  the 
bill  of  complainants  was  dismissed,  and  they 
were  taxed  with  the  costs  of  the  appeal,  the 
ccHits  of  tbe  lower  court  to  be  as  adjudged 
by  tiiat  court,  and  the  case  was  remanded  to 
the  chancery  court  of  Davidson  county  to  as* 
certain  the  damages  sustained  by  the  defend- 
ant William  Odum,  tbe  purchaser  of  the  prop- 
erty. The  case  was  referred  to  the  clerk  and 
master  to  asc«lain  theae  damages.  While 
the  matter  was  pending  before  the  master, 
the  foIIowlDg  agreement  was  entered  Into 
between  counsel,  being  the  agreement  above 
referred  to  as  standing  for  construction,  via.: 

"It  Is  agreed  in  the  cause  that  under  tbe 
decree  of  reference  In  tbe  cause  the  clerk 
and  master  wUl  report  as  damagea  charge- 
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able  to  the  compIalnantB  the  mm  of  $200.00; 
which  shall  be  taken  in  fall  thereof.  The 
coBt  of  the  caase  Is  to  be  paid  as  adjudged 
by  the  court,  and.  if  any  of  the  said  coat  has 
been  paid  oat  of  the  fond  In  ceort,  such  cost 
Is  to  be  refunded  by  complainants.  This  re- 
port of  the  C.  &  M.  Is  not  to  be  made  until 
the  cause  has  been  revlred  against  the  estate 
by  Wm.  Odum,  and  complainants  are  to  bare 
judgment  on  their  claims  against  Young  and 
Trousdale.  This  Mar.  9,  1899.  [Signed] 
Stokes  St  Stokes,  for  Complts.  W.  R.  Cham- 
bers, Col. 

"As  agent  for  Uia.  Wm.  Odam,  I  direct  W. 
R.  Chambers  to  sign  the  within.  Not.  9, 
1809.    J.  T.  Odum." 

The  clerk  and  master  thereupon  reported 
tbe  damages  at  $2,000,  and  this  report  being 
unezcepted  to.  was  confirmed  b;  the  chancel- 
lor, December  5,  1899.  A  misunderstanding 
baring  arisen  between  counsel,  subsequent  to 
the  entry  of  tbe  fOTegolng  decree,  concerning 
its  true  meaning  (we  infer  when  settling  time 
came),  in  view  of  certain  facts  now  to  be 
stated,  and  which  are  embodied  in  the  follow- 
ing additional  agreement  of  connsel,  they 
made  this  additional  agreement,  and  submit- 
ted the  matter  to  the  chanc^or.  This  addi- 
tional agreement  is  as  follows:  "It  Is  agreed 
in  this  cause  that  tbe  property  attached  in 
the  bin  was  placed  in  the  bands  of  Thoe.  S. 
Weaver  as  receiver  In  tbe  cause;  that  said 
goods,  when  attached,  were  at  Lebanon,  Ten- 
nessee, and  tbe  great  bnik  of  same  were 
brought  back  to  Nashrille  and  disposed  of 
by  the  receiver;  that  the  gross  amount  re- 
ceived by  him  was  the  sum  of  $1,370.18;  that 
a  decree  was  taken  In  the  cause  directing  the 
receiver  to  loan  oat  the  fund  pending  the 
litigation,  whoch  he  did,  and  received  in  the 
way  of  interest  on  the  fund  the  sum  of  $191.- 
66,  less  $9.57  commissions;  that  tbe  expense 
of  the  recetvenblp  amounted  to  the  botd  of 
$177JK1,  which  the  receiver  paid  out  of  the 
fondt  In  his  bands,  and  tbe  balance  of  the 
fund  was  paid  ont  to  the  party  entitled  to 
them  under  the  decree  of  this  coart;  that 
these  items  appear  on  tbe  ledger  of  Mr. 
Weaver,  as  clerk  and  master  and  receiver; 
that  In  addition  to  this  book  he  keeps  a  regu- 
lar execution  docket,  upon  which  Is  entered 
the  regular  costs  of  the  cause,  and  Items  of 
expense  paid  by  him  as  rfc'lver  do  not  ap- 
pear upon  tbe  execution  docket.  Said  sum 
of  $177.&1  went  to  pay  for  hauling  the  goods, 
for  storing  tbem,  tbe  compensation  of  an 
agent  employed  by  tbe  receiver  to  take 
charge  of  tbe  goods,  and  selling  them,  and 
the  like."  Other  facts  are  as  follows:  The 
receiver  was  appointed  on  application  of  the 
complainants.  The  order  to  lend  oat  tbe 
fnnds  was  made  by  agreement  of  parties. 
Tbe  costs  of  the  court  below  were  never  at 
any  time  adjudicated  In  that  court  or  in  the 
supreme  court,  although  It  Is  apparent  from 
the  decree  of  the  court,  copied  below,  that 
tbe  chancellor  was  under  the  Impression  that 
tkcy  had  been  adjudicated  against  complain- 


ant. WUIlam  Odum  porchased  the  goods  on 
January  18, 1896,  at  tbe  price  of  $1,306,  wbicb 
was  75  cents  on  tbe  dollar  of  their  valne.  tbe 
total  value  of  tbe  goods  then  being  $l,T47JSO. 
The  goods  were  sold  by  tiie  receiver  for  $1,- 
87ai8.  There  was  realized  from  interest  oa 
the  first  fund,  while  in  the  receiver's  hands. 
$182.11  net  With  these  facts  before  blm. 
tbe  chancellor  decreed  as  follows  on  the  IStli 
of  December,  1809:  "This  cause  came  on  for 
hearing  upon  motion  of  the  counsel  to  con- 
strue tbe  agreement  made  In  the  decree  made 
in  the  cause  on  December  5,  1889,  and  deter- 
mine wtkether  the  eziienses  of  the  recover  lo 
this  cause  are  part  of  the  cwts  of  the  cause 
and  covered  by  the  adjodication  heretofwe 
providing  for  the  payment  of  said  costs,  and. 
said  motion  being  heard  upon  the  record  in 
tbe  cause  and  agreed  statement  of  facts  leap- 
led  above]  signed  by  tbe  counsel,  the  court, 
after  due  consideration  thereof,  does  adjudge 
and  decree  that  all  the  expenses  of  said  re- 
ceivership are  part  and  parc^  of  the  costs 
of  the  cause,  and  that  the  adjodication  of 
this  court  and  of  the  supreme  court  in  taxing 
tbe  complainants  with  the  costs  of  the  cause 
carried  with  it  the  expenses  of  said  receivOT, 
and  that  complainants  and  their  sarety  for 
costs  are  required  to  pay  the  amoont  of  said 
expenses  back  to  the  cleil£  and  master,  in  ad- 
dition to  the  $200  alkiwed  as  damages  on  the 
regular  bill  of  costs,  as  set  ont  in  tbe  execu- 
tion docket  of  this  court"  From  this  action 
of  the  court  the  coo^tlainants  appealed,  and 
have  assigned  errors. 

The  Hue  of  argument  pnrsued  by  tbe  com- 
plalnanm*  coonsel  In  their  brief  Is  as  fol- 
lows: That  the  measure  of  damages  in  at- 
tachment suits  Is  the  value  of  tbe  goods 
wrongfully  taken,  and  the  deprivation,  in 
value,  of  their  use;  that  If  tbe  goods  are 
delivered  over  at  the  end  of  the  lawsuit 
then  the  measure  of  damages  would  be  tbe 
depredation  In  their  value  and  damages  for 
their  detention;  that  If,  on  tbe  other  hand, 
the  goods  have  been  sold,  then  tbe  damages 
would  be  the  value  of  the  goods,  with  In- 
terest on  that  amount  from  tbe  date  tbey 
were  taken  (citing  2  Suth.  Dam.  09);  that  In 
the  present  cause  the  goods  were  sold,  and 
tbe  party  against  whom  the  attachment  ran 
recovered  tbe  proceeds  derived  from  tlie  sale 
of  the  goods,  together  with  Interest  on  the 
fund  while  it  was  In  tbe  clerk  and  master's 
hands,  and  $200  in  addition,  and  that  this 
was  full  compensation  to  him  for  all  dam- 
ages sustained;  that  the  amount  paid  out 
by  the  receiver  In  the  way  of  expenses  was 
In  no  sense  costs  of  the  cause,  but  that  as 
these  expenses  were  paid  out  of  the  pro- 
ceeds derived  from  a  sale  of  the  goods,  tbe 
amount,  in  some  way,  most  be  made  up  to 
the  party  whose  goods  were  wrongfully  tak- 
en, and  that  this  was  done  by  tbe  agreed 
payment  of  S200.  A  table  Is  then  presented 
by  the  complainants  to  show  tlie  result  ac- 
cording to  their  tbeorjr  as  above  outtlned. 
Th.: 
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'Wa.  Odua  puichMed  foodi  at  fl,S9S  00 

■• 

The  goods  were  sold  by  Rec.  for  $1,370  18 

Realized  Interest  from  amt.  col.  by 
ntMtOT  (■boukl  be  V182.ll)   185  0« 

91,555  24 

I>«dnrt  upeBMt  of  Bee.   ITT  51 

»1,3T7  78 

Add  arat  paid  on  damages   200  00 

And  we  hare  amt.  to  reimbarae 
owner   91,677  73 

"It  will  thus  be  been,"  continues  tbe  com- 
plainants' counsel,  "that  Mr.  Odum  has  re- 
ceived full  compensation  for  all  damages 
sustained  by  him.  We  therefore  insist  that 
It  Is  neither  law  nor  eqialty  for  complainants 
to  contribute  anything  fuitber  to  the  pur- 
cbasor,  William  Odum." 

On  the  other  hand,  counsel  for  Odum  says: 
That  the  Intention  of  the  parties,  as  shown 
by  the  contract,  mast  gOTem  Its  construction; 
that  the  c(mtract  clearly  shows  on  its  face 
tliat  the  parties  understood  that  the  chan- 
cellor had  ordered  that  complainants  should 
pay  all  the  costs;  that  this  Is  shown  by  the 
fact  that  the  agreement  provided,  first,  that 
tbe  costs  should  be  paid  in  accordance  with 
tlie  decree  theretofore  rendered,  and,  imme- 
diately afterwards,  that  if  any  costs  bad 
been  paid  out  of  tbe  fund  they  should  be  re- 
funded by  the  complainants;  that  this  last 
statement  shows  also  that  it  was  understood 
by  the  parties  that  complainants  should  re- 
fund any  expenses  of  tbe  receivership,  "be- 
cause  they  were  the  only  costs  which,  in  the 
ordinary  course,  would  be  paid  out  of  the 
fond  in  tbe  progress  of  the  cause";  that 
thus,  whether  the  expenses  of  the  receiver- 
ship w&re  technical  costs  or  not,  they  were 
embraced  In  the  understanding  of  the  par- 
ties, and  that  It  was  thus  agreed  that  com- 
plainants would  pay  them;  that  the  above 
construction  is  manifestly  correct,  because  by 
tbe  agreement  William  Odum  got  only  $200. 
when,  as  now  Insisted  by  his  counsel,  be  had 
been  damaged  to  tbe  extent  of  about  $000; 
that,  although  the  stock  of  goods  cost  blm 
only  $1,398,  the  testimony  shows  that  it  was 
really  worth  about  $2,000  (or,  as  we  have 
found  above,  $1,747.50);  that,  if  the  con- 
Btmctlon  insisted  upon  by  the  complainants 
should  be  adopted,  Wtlllnm  Odum  would  be 
required  to  pay  tiie  expenses  of  the  receiv- 
ership forced  upon  him,  and  would  thereby 
be  deprived  by  construction  of  nearly  the 
entire  $200  which  the  complainants  promised 
him  by  tbe  contract  Thereupon  the  counsel 
for  William  Odimi  cites  and  quotes  the  fol- 
lowing authorities  to  sustain  his  general  con- 
tention: "All  costs,  which  Includea  both 
those  usually  incident  to  litigation,  and  tbe 
compensation  of  the  receiver,  and  other  ex- 
penses Incnrred  by  reason  of  the  receivership, 
arc,  as  a  rule,  taxed  according  to  the  com- 
mon principle  governing  costs,  namely, 
against  the  unsuccessful  party.*'  17  Eng.  Eoc. 
PI.  A  Frac.  8M.  And  further:  ^'If  tbe  ap- 


I>ointment  of  the  receiver  is  erroneous  and 
void,  and  the  adverse  party  does  not  acquiesce 
therein,  but  continues  to  contest  it  to  a  suc- 
cessful termination  by  whatever  means  the 
law  affoi'ds,  any  compensation  which  may 
have  accrued  to  the  receive  in  the  mean- 
time, and  expenses  Incurred  in  the  adminis- 
tration of  the  estate,  should  be  taxed  to  the 
applicant."  Id- 

We  adopt  the  views  presented  by  the  de- 
fendants' counsel  as  stating  the  true  theory 
of  the  case.  We  shall  only  add  that  upon 
complainants'  theory  substantially  the  same 
result  becomes  apparent  when  we  deduct  the 
$18o.06  interest,  which,  as  we  think,  sug- 
gests a  fallacious  arguinont.  Tbe  defend- 
ants were  entitled  to  the  fund  In  court  by 
tbe  terms  of  the  decree,  and  hence  to  all  in- 
terest accrued  upon  It  In  tbe  hands  of  the 
master.  The  complainants  should  not,  there- 
fore, have  been  credited  with  it  (the  inter- 
est) in  the  statement,  unless  also  charged 
with  it,  which  Is  tantamount  to  saying  it 
should  not  have  entered  into  the  statement 
at  all.  Xieaving  this  out,  It  appears  that  tbe 
true  amount  of  damages  sustained  by  the 
defendants  Is  thus  ascertained: 

Value  of  eoods  atUched  : . .  $1,747  GO 

Same  goods  sold  by  the  receiver  at. .    1370  18 

Amount  of  damages  sustained...  $  377  82 

This  was  the  sum  ($377.32)  which  was 
compromised  by  the  parties  at  $200.  Tbe 
$200  interest  collected  by  the  master  on  the 
$1,370.18  while  It  was  In  bis  hands  does  not 
rightly  enter  into  the  calculation  at  all.  Be- 
ing interest  accrued  on  a  fund  while  It  was 
in  court  and  under  the  control  of  tbe  court. 
It  merely  followed  the  direction  of  the  parent 
fund.  Now.  to  sny  that  the  complainants 
should  pay  tbe  defendants  $200  (by  way  of 
compromise)  to  cover  the  difference  between 
tbe  value  of  the  goods  attached  and  what 
they  sold  for,  and  thus  then  Indirectly,  but 
no  less  really,  $177.61  of  this  $200  should  be 
repaid  to  the  complainants,  thus  reducing  the 
sum  to  be  paid  for  damages  down  to  $22.49, 
manifestly  produces  a  result  that  never  could 
have  been  contemplated  by  the  parties.  So. 
if  we  take  another  view,  the  same  result  fol- 
lows. We  could  hardly  presume,  In  tbe  ab- 
sence of  an  express  agreement,  tbat  It  wm 
contemplated  by  the  parties  that  the  defend- 
ants should  pay  the  expenses  of  the  receiver- 
ship after  having  been  successful  In  tbe  lit- 
igation. The  law  contemplates  these  as  ex- 
penses which  ordinarily  must  be  paid  by  tbe 
losing  party;  and,  as  pointed  out  by  tbe  de- 
fendants' counsel,  they  ordinarily  go  under 
tbe  name  of  "costs,"  though  not  as  technical 
costs  taxed  by  law  under  statutory  fee  bills. 
Then,  if  any  agreement  be  relied  upon  to 
change  the  rule,  that  agreement  should  be 
clear.  To  say  the  least  the  agreement  be- 
fore us  does  not  clearly  support  the  com- 
plainants* contention;  rather  tbe  contrary, 
we  think.  It  results  that  the  chancellor's 
decree  most  be  affirmed,  -wltb  costs  of  nim 
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couit,  and  the  costs  of  the  court  below  so 
Cai-  as  pertains  to  this  motltm. 

There  is  another  matter.  The  complain- 
ants contend  that,  Inasmuch  as  the  chan- 
cellor omitted  to  adjudicate  the  taxable  costs 
of  the  court  below,  they  should  be  adjudi- 
cated here,  and,  because  there  were  many 
suspicious  circumstances,  that  seemed  on  the 
face  of  them  to  Justify  the  filing  of  the  bill, 
the  defendants  should  be  taxed  with  the 
costs.  In  a  case  at  Knoxvllle  we  held  that 
where  the  vendee  In  a  conveyance  attadced 
as  fraudulent  la  guilty  of  such  conduct  as 
would  naturally,  on  the  face  of  things,  unex- 
plained, justify  the  filing  of  an  attachment 
bill,  he  should  pay  the  costs,  although  his 
acts,  xrhoL  explained,  fall  shtnrt  of  sustain* 
Ing  the  cbarge  of  fraud.  We  are  unable, 
however,  to  apply  this  principle  here,  because 
the  original  case  la  not  now  before  na,  but 
only  matters  arising  upon  a  motion  tor  dam- 
ages. This  Is  a  separate  case  from  tbe  orig- 
inal. Macheca  v.  Paueal,  4  Lea,  S44;  Wlns- 
low  V.  Mulchey  (Tenn.  Gh.  App.)  35  S.  W. 
703:  Rouss  V.  Kendrick  (Tenn.  Ch.  App.)  41 
S.  W.  1077.  We  cannot,  therefore,  make  ei- 
ther a  finding  of  fact  or  of  law  upon  the 
point  suggested,  as  applied  to  the  i»1glnal 
cause. 

BARTON,  X,  concurs.  WILSON,  J„  ab- 
sent on  account  of  Ulneas. 

Affirmed  orally  by  aupreme  courts  January 
IS.  1901. 


OOLMEB  et  al.  t.  PRIMU  et  nz. 
(Oouxt  of  Chancery  Appeals  of  Tennessee. 
March  6.  1901.) 

VENDOR  AND  PURCHASBR— DBBD— RBDBLIT- 
BRT— ACTION  FOR  PURCHASB  PRICB— DB- 
CRB£— TECHNICAL  OBJBGTIONa 

Where  tbe  purchasers  of  land  redelivored 
the  deed  therefor,  claiming  that  it  did  not  em- 
brace all  the  tract  purchased,  and  in  an  action 
for  the  balance  due  on  the  parchase  price  the 
chancellor  gave  a  decree  for  the  tMlance  dae, 
declaring  the  aame  to  be  a  lien  on  the  laud, 
and  ordering  a  sale  of  the  land  to  pay  the  re- 
covery and  costs  unless  tbe  same  were  paid 
within  60  days,  the  objection  that  the  decree 
did  not  <Hrder  a  delivery  of  the  deed  or  vest  title 
in  defendants  In  case  they  paid  the  amount  and 
costs  was  merely  technical. 

Appeal  from  chancery  court,  Cheatham 
county:  3.  S.  Grlbble.  Chancellor. 

BlU  by  W.  B.  Colllar  and  another  against 
J.  W.  Prlmm  and  wife.  From  a  Judgment 
Id  plaintiffs'  taror,  defendants  appeal.  Af- 
firmed. 

R.  S.  Turner  and  W.  B.  Leech,  for  appel- 
lants. Morris  &  Cook  and  J.  E.  Justice,  for 
appellees. 

WILSON,  J.  The  original  bill  In  this 
case  was  filed  August  23,  1888,  by  the  com- 
plainants, as  executors  of  B.  A.  Collier,  to 
collect  a  balance  due  on  a  note  for  $87B  al- 


leged to  have  been  given  for  a  tract  of  land 
described  in  the  bill  by  an  oifbrcement  of 
the  vendor's  lien  and  a  sale  of  the  land. 
The  note  sued  on  is  as  follows:   "875.  Dea, 
1890.   Two  years  after  date,  we  promise  to 
pay  to  the  order  of  W.  R.  and  G.  Q.  Coi- 
Uer,  executors,  ^75,  value  received,  with 
iDterest    Mary  B.  Prlmm.   I.  W.  Primm. 
B.  F.  Hall."   This  note  Is  credited  by  a  pay- 
ment of  $600  January  7,  18%.   The  bill 
alleges  that  the  proceeds  of  the  note  be- 
longed to  C.  C.  Collier,  and  this  fact  1b  not 
disputed,  as,  fn  the  settlement  and  distri- 
bution of  tbe  estate  of  B.  A.  Collier  iiDd» 
his  wUl,  C.  C.  CoUler  took  this  note  as 
money  In  part  of  his  share  of  the  estate. 
The  bin  alleges  that  complainants,  aa  ex- 
ecutors, soon  after  the  sale  of  the  land  to 
defendant  Prlmm,  and  the  execution  of  tbe 
note  In  suit,  and  another  for  a  like  amount, 
due  in  12  oiooths,  and  which  was  paid  about 
Its  maturity  or  shortly  thereafter,  executed, 
aclcnowledged,  and  delivered  to  defendant 
Prlmm  a  regular  deed  to  the  land  sold  him 
and  described  In  the  bill,  and  that  defend- 
ant kept  this  deed  for  some  time,  when  he 
returned  It  to  complainants,  to  be  h^d  by 
them  until  all  the  ptmihase  money  was  paid. 
Thia  deed  la  exhibited  with  the  bUl,  and  is 
tendered  In  the  bill  to  defendant  Prlmm.  A 
decree  Is  asked  for  the  balance  due  on  tbe 
note,  with  Interest;  that  It  be  declared  a 
vendor's  lien  on  tbe  land;  and  that  the  land 
be  sold  on  time  free  from  tbe  equity  of  re- 
demption to  satisfy  the  recovery  sought,  and 
tbe  costs  of  the  cause.   Prlmm  and  wife  an- 
swered the  bill   September  2,   1898.  The 
aubatance  of  the  answer,  so  far  aa  need  be 
stated  to  present  the  questions  raised  by 
It,  Is  that  complainant  did  not  aell  th'em  the 
tract  of  land  set  out  in  the  bill  and  in  the 
deed  tendered  with  the  bill,  but  a  tract 
described  In  the  boundaries  contained  in  a 
paper  filed  as  Exhibit  A  to  the  answer. 
They  allege  that  they  purchased  the  land 
embraced  In  Exhibit  A,  which  was  repre- 
sented by  the  aucti(mew  crying  the  sale  as 
containing  500  acres,  at  $3.50  per  acre,  and 
gave  their  two  notes,  for  fSTTi  each,  cover- 
ing the  purchase  price  due,  in  one  and  two 
years.   They  admit  that  they  received  the 
deed  exhibited  with  tbe  bill,  but  say  tliat 
they  rettimed  It  In  a  abort  time  t>ecftiise  of 
the  Indefiniteness  of  Its  boundaries,  and  be- 
cause it  did  not  purport  to  convey  any  giv- 
en number  of  acres,  nor  did  it  embrace  all 
the  Rape  tract  of  land,  which  they  bongbt 
as  containing  500  acres,  at  the  price  stated 
per  acre.  They  aver  their  wllllngneea  to 
pay  the  balance  of  their  note  when  tiie  eom- 
plalnanta   convey  to  them  the  land  they 
bought— {JOO  acres;  and  they  ask  an  abate- 
ment of  the  purchase  price  they  agreed  to 
give,  to  the  extent  the  land  tendered  fslls 
short  of  the  600  acres.   After  a  part  of  the 
proof  was  In,  defendants  obtained  leave  sf 
the  court  to  file  a  cross  bilL    In  this  cross 
bill  they  seek  afflrmatlTs  rallaC  and  say,  bt 
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snbBtance,  that  tbey  booilit  at  tbe  lale  «f 
the  executon  tbe  Bape  tract  of  land,  rep- 
resented to  contiUn  SOO  acres,  at  ySJSO  per 
acre;  that  In  the  deed  tendered  tliey  hare 
not  incloded  all  tbe  Bape  tract,  bat  had  ex- 
cluded an  Island  In  the  Harpefh  rlrer,  of 
some  10  aeres.  and  some  60  or  00  acres  on 
Flat  creek,  which  were  the  most  ralnable 
parts  of  the  Rape  tract;  and  tbat  mach  less 
than  600  acres  were  embraced  In  the  said 
deed  tmdered.  Th^  ask  for  an  abatement 
of  the  pnrchase  ^ce,  and  for  a  recorety 
f(w  the  taoeeM  of  paTmatts  made.  Thte 
cross  bill  was  answered,  and  Its  raxntentltns 
denied.  In  brief,  the  contention  of  com- 
plalnanta  was  and  Is  that  the  tract  of  land 
sold  defendants  was  waiA  as  a  tract,  and  not 
by  the  acre,  and  that  defendants  got  the  land 
that  they  bouffht  at  fl.TBO;  that  tbey  had 
gone  cm  It  som  after  the  purchase,  cnt  tbe 
ralnable  timber  from  tt,  and  cnltiTated  It; 
and  that  the  defense  of  a  purchase  by  the 
aCTe,  after  tUs  long  lapse  of  time,  was  but 
a  mere  pretense.  Additional  proof  was  ad- 
daoed  by  the  parties.  The  canse  was  beard 
by  Chancellor  Orlbble  October  SO.  1800.  He 
dismissed  tlw  cross  bUl  of  defendants,  and 
gaye  comjilalnants  a  decree  fw  the  balance 
due  on  the  note  sued  on.  with  Interest 
amounting  to  9S66.1S,  declared  the  eame  a 
lien  on  the  land  described  in  tbe  bill,  and 
ordered  a  sale  of  the  land  on  a  credit  of 
6  months,  free  ftom  flie  equity  of  redemp- 
tion, to  pay  the  recovery  and  costs,  unless 
tbe  same  are  paid  to  the  master  within  60 
days.  From  this  decree  defendants  prayed, 
were  granted,  and  pwfected  an.  appeal  to 
tbe  supreme  courts  ud  the  cause  Is  before 
this  court. 

Defendants  assign.  In  dfbct,  tiw  following 
errors:  First  the  chancellor  erred  In  dis- 
missing their  cross  bill  asking  an  abatement 
of  the  purchase  price  they  agreed  to  give  for 
the  land,  because  the  erldoice  shows  that 
they  bought  by  the  acre,  at  so  much  per 
acre,  and  tlie  land  was  represented  as  600 
aoes,  and  because  it  fartbar  shows  that  the 
land  tendered  does  not  exceed  878  acres; 
seccmd,  he  erred  in  dismissing  their  cross 
bill  because  the  deed  tendoed  by  complain- 
ants in  this  cause  does  not  embrace  all  the 
Rape  tract  admittedly  sold  to  defendants, 
but  leaves  out  an  island  In  the  river,  con- 
taining 10  aoKR,  and  about  SO  acrea  on  the 
other  side  ot  the  tract;  third,  he  erred  in 
not  giving  them  tbe  affirmatlTe  relief  asked 
under  ttelt  cross  bill.  A  further  error  is 
presented,  to  tbe  effect  that  the  decree  of 
tbe  chancellor  does  not  vest  them  with  tbe 
title  to  the  laud  tendered  In  the  event  they 
paid  the  recovery  granted  the  complainant, 
and  hence  were  left  no  alternative  but 
an  iQtpeaL 

Tbe  cause  was  ably  and  thoroughly  argued 
before  us  oo  both  sides,  and  in  addition  full 
briefs  were  filed  with  tbe  record,  clearly 
pointing  out  all  the  evidence  tending  to  sup- 
port tbe  conlentiona  of  the  parties.  We  have 
eiB.w^-eo 


read  the  whole  record,  and  weighed  and 
analyzed  all  the  evidence,  reading  tbe  larger 
portion  of  It  mors  than  once.  It  Is  needless 
to  set  it  out  and  discuss  It,  or  that  part 
which  leads  us  to  the  conclusions  we  have 
reached.  It  would  bweflt  neither  party. 
It  is  sufficient  to  say  that  the  evldoice  is 
qutta  conflicting  oo  tbe  material  polnti  In 
the  case,  and  this  Is  not  unusual  where  par- 
ties purport  to  detail  what  was  said  eight 
or  ten  years  In  the  past  No  que^on  la 
made  as  to  ttie  right  of  tbe  executors  of  B. 
A.  OoUler  to  sell  bis  lands,  and  that  they 
did  sell  to  defendant  Primm.  at  a  public 
sale,  land  of  tbelr  testator  at  the  price  of 
11,760.  Then  Is  no  question  that  Pilmm  ex- 
ecuted two  notes,  fbr  $75  each,  due  in  one 
and  two  years,  in  compliance  with  his  pmv 
chase,  fniere  to  no  question  that  he  paid  tbe 
first  note  at  or  shortly  after  Its  maturity, 
and  that  he  paid  1 800  on  tbe  second  note 
January  7,  180B,  sbOTtly  after  Its  maturity. 
There  is  no  question  that  liie  land  was  sold 
at  public  sale  in  December,  18B0.  There  la 
no  question  but  ttiat  the  Rape  tract  was 
sold  to  him.  So  far  there  is  no  real  dispute 
in  the  evld«ice.  The  flrst  and  fundamental 
qnestlra  In  the  case,  over  whldi  a  real  con- 
flict arises.  Is.  was  tbe  Rape  tract  sold  to 
him  by  the  acre,  as  ccmtalning  600  acres,  at 
so  much  per  act^  or  was  It  sold  to  him  in 
gross,  as  a  tract  of  land,  wltiiont  any  war^ 
ranty  or  guaranty  or  statemoits  as  to  tiie 
number  of  acres  It  contained?  And  the  sec- 
cmd disputed  question  In  the  case  Is,  did 
complainants  tendw  in  th^  deed  all  tiie 
Rape  tract  As  befdre  stated,  we  have  care- 
fully reviewed  tbe  evldrace  In  tbe  record, 
and,  atter  doing  so.  we  b^eve,  and  find  as  a 
fact  from  the  w^ght  of  the  testimony,  that 
tbe  Rape  tract  was  noAd  to  defendante  in 
gross  and  as  a  tract  and  not  by  tbe  acre. 
We  farther  find  that  tbe  Rape  tract  sold 
to  defendants  was  tbe  tract  tendered  by 
tbe  deed  exhibited  with  tbe  blU  filed  In  this 
esse.  It  was  all  the  Bape  tract  as  appears 
from  the  proof,  owned  by  B.  A.  Collier.  As 
we  gath«F  from  the  evidence,  the  Island  in 
Harpeth  river  mentioned  In  Oie  cross  bill  of 
defendants  was  never  a  part  of  the  RaiK 
tract  ^e  60  or  mare  acres  on  Blat  creek 
mentioned  In  the  cross  bill  was  never  a  part 
of  tbe  Rape  tract  as  owned  by  B.  A.  Col- 
lier. These  findhigs  of  fact  dispose  of  all 
the  material  questions  in  tbe  case. 

We  do  not  think  that  there  Is  any  serious 
merit  In  tbe  objecUim  thst  tbe  decree  of  tbe 
chancellor  does  not  vest  title  In  defendants 
to  the  land  tendered,  In  the  event  they  pay 
his  decree,  nor  provide  In  terms  for  the  de- 
livery of  the  deed  tendered  to  them  on  pay- 
ment  of  the  decree.  This  complaint  is  mere- 
ly technical.  As  before  stated,  the  finding 
that  the  land  sold  defendant  was  as  a  tract 
in  gross,  and  not  by  the  acre,  as  contended 
'for  by  the  defendante,  and  that  the  deed 
tendered  with  the  bill  embraces  all  the  tract 
that  was  sold  defendants,  settles  tbe  real 
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pcSsxta  at  Israe  between  the  parties.  The 
Bape  tract  Mid  6eSeaAantB  was  generally 
■opposed  In  the  neighlxH-bood  to  contain  GOO 
acres,  and  tbls  estimation  of  Its  quantity 
was  doubtlen  mentioned  en  the  day  of  sale, 
and  it  Is  qnlte  probable  tbat  these  facts  led 
the  defendant  and  some  of  bis  witnesses  to 
believe  that  he  was  bnylng  500  acres  at 
so  much  per  acre.  It  is  proper  to  state  that, 
before  the  hearing  of  the  cause  by  the  chan- 
cellor, both  complainants,  ezecntors  of  B. 
A.  Collier,  died,  and  the  cause  was  reTived 
In  the  name  of  their  representative;  the 
chancellor  decreeing,  in  accordance  with  the 
aterments  of  the  bill  and  tike  facts,  that  the 
proceeds  of  the  recovery  belonged  t6  the  ad- 
ministrator of  0.  C.  Collier,  to  be  distributed 
as  a  part  of  his  estate.  There  is  no  error  in 
the  decree  of  the  chancellor,  and  It  will  be 
affirmed,  with  costs.  A  decree  will  be  enter- 
ed in  this  court  for  the  amount  of  the  de> 
cree  of  the  chancellor,  with  Interest,  and  the 
costs  of  the  appeal  will  be  paid  by  defend- 
ants and  the  sureties  on  their  appeal  bond, 
for  which  execution  may  issue.  Said  decree 
will  also  be  declared  a  lien  on  the  land  de- 
scribed in  the  original  bill  and  tendered  In 
the  deed  ezblbited  therewith,  and  the  same 
will  be  sold  to  pay  the  decree  and  costs,  on* 
less  paid  without  t  sale.  In  the  event  of  a 
sale  oC  the  land  as  herein  provided  for,  it 
will  be  sold  by  the  clerk  of  this  court  at 
the  conrt-bouse  door  at  Charlotte,  Cheatham 
county,  Tenn.,  on  a  credit  of  tlx  months,  free 
from  the  equity  of  redwaptlon,  taking  notes 
with  good  personal  security,  and  retaining  a 
lien  on  the  land  to  secure  the  payment  of  the 
same.  He  will  advertise  the  time  and  place 
of  sale.' and  give  notice  of  same  as  required 
by  law.  If  a  sale  is  mad«  by  him,  ke  will 
report  his  action  fn  reference  thereto  at  the 
next  term  of  this  court  An  executioti  will 
issue  for  the  costs  below,  and  if  said  costs 
are  not  paid,  being  a  lien  on  the  land,  as  de- 
creed by  the  chancellor,  th^  will  be  includ- 
ed and  coUected  by  tbe  sale  herein  ordered. 

Affirmed  orally  by  supreme  court  Uareh 


OAHPReit/L  T.  PROVIDBNT  SATINaS  ft 

LOAN  900.  et  al. 
(Oanrt  of  Ghaucery  Appeals  of  TeDoessee.  Nov. 
2i,  1900.) 

A-rrORNBT  AND  CLIBNT-^tTIIiDINO  AND  LOAN 
ASSOCIATIONS  —  INSOLVBNCT  —  CRKDITOBS* 
BILIr-OBNBRAL  FUND-ATTORNBIT'8  FBBS— 

PAYMENT. 

Wbere  attorneys  filed  a  bill  In  tbe  name 
of  C.  for  the  benefit  of  the  general  creditors  of 
a  building  and  loan  aSBOclBtion,  and  as  a  result 
certiia  funds  were  realized,  which  were  not 
covered  by  any  mortgage  or  fixed  lien,  and  were 
apportioned  for  the  benefit  of  general  creditors, 
the  fact  tiiat  the  funds  were  exhausted  in  pay- 
ing prior  adjudications  before  C's  claim  was' 
reached  did  not  defeat  the  attorseys'  right  to 
the  paymrat  «t  their  fees  out  of  the  sum  reai- 
Ised. 


Appeal  from  chancery  court,  Davidsoa 
county;  H.  H.  Cook.  Chancellor. 

BlU  by  J.  D.  CampbeU  against  the  ProvUent 
Savings  &  Loan  Society  and  others.  From  a 
decree  refusing  Buhm  A  8<ai  a  certain  sum 
out  of  the  funds  In  court  Cor  their  fee*  as 
complainant's  counsel,  Buhm  Sc  Boa  appeal. 
Reversed. 

J.  W.  Jndd  and  John  Buhm,  ter  appellants. 

BABTOX,  J.  The  questlcm  involved  in  this 
case  is  as  to  the  right  of  John  Rohm  4t  Son. 
solicitors  and  counsel  tat  the  original  com- 
plalnaut,  to  bare  their  tees  paid  out  ot  a 
fund  Impoimded  In  the  case.  Tbe  oriclnal 
bill  was  filed  on  November  12,  ISOn,  by  Kahm 
&  Son,  who  are  lawyers  and  practldiv  ai^c- 
Itora  for  and  In  the  name  of  James  D.  Gaiiq>- 
bell,  against  the  defendant  Provident  3bv- 
Ings  A  Loan  Society,  as  a  general  credilnn' 
bin  to  wind  up  the  defendant  corporatloo  as 
an  Insolvent  coiporation.  The  bill  alleged 
that  the  complainant  bad  been  a  member  and 
stockholder  in  tbe  defendant  association; 
that  under  the  rules  and  r^ulatlons  of  the 
assoclatloD,  he  had  given  notice  to  Its  officers 
to  withdraw,  and  that  under  this  notice  he 
was  entitled  to  withdraw  tbe  value  tit  his 
stock,  the  amount  of  which  he  set  out  and 
that  by  reason  of  tbe  notice  he  bad  become 
a  creditor,  but  that  the  offlcers  of  the  assods- 
tlon  had  failed  and  refused  to  pay  him  the 
amount  claimed  and  due  to  him,  and  had 
failed  and  refused  to  take  any  steps;  that  he 
had  also  applied  to  tbe  treasurer  of  the  state, 
and  had  been  Informed  that  the  corporation 
was  an  Insolvent  and  nongolng  corporation. 
The  bill  also  chai^d  that  the  corpwatlon 
was  iQSolvent,  had  ceased  to  do  business,  and 
its  offlcers  and  sgents  n^lected  and  refnsed 
to  pay  Its  debts.  By  amendments  It  was 
shown  that  there  were  certalD  assets  bek>ng- 
Ing  to  the  corporation,  and  that  certain  fore- 
closure suits  had  been  brought  In  Its  behalf 
against  parties  who  bsd  borrowed  fTom  It 
It  was  charged  that  ths  bill  was  filed  on  be- 
half  of  complalttsnt  and  all  other  creditors 
and  stockholders  of  the  corporation  to  wind 
up  the  defendant  corporattMi  as  an  Insol- 
vent corporation,  and  it  was  asked  that  the 
bill  be  allowed  to  be  died  as  a  general  cred- 
itors' bill;  that  all  other  suits  against  tbe 
corporation  be  enj<^ed;  that  a  recelvo'  be 
appointed  to  collect  all  of  Its  asaets;  and 
that  all  of  Its  assets  be  collected  by  the  re- 
ceiver to  be  SE^olnted,  and  distributed  amoeg 
its  creditors  and  stockholders  according  to 
law.  This  ai^llcatlon  was  resisted.  But  the 
chancellor,  1^  a  decree,  directed  the  hsa  to 
be  flied,  and  It  was  sustained  as  a  yen^ral 
creditors'  bill.  Ail  other  salts  against  tbe 
corporation  were  enjoined,  and  a  reoelTer  was 
appointed  under  this  Mil,  and  directed  to  col- 
lect all  of  Its  assets,  and  the  receiver  so  ap- 
pointed did  proceed  to  collect  the  assets  be- 
liHi^iV  to  the  coxporatlDn;  and  It  Is  sbowa 
by  an  agreement  filed  to  tilts  record  that  the 
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reoelTw  bad  collected  Kone  $2,482.18.  wbldi 
had  been  disbursed  under  orders  and  decreet 
of  the  court  lu  this  cauB^  The  court  ivo- 
oeeded  to  wind  ap  the  defendant  corpora- 
tion aa  an  Insi^vent  corporation  In  this  caae. 
and  to  dlaburae  the  tondB  collected.  An  ajK 
pUcatlon  waa  made  by  Ruhn  &  Sod,  counsel 
for  tbe  con^Ialnant,  to  be  allowed  tees  out 
of  the  funds  l»oogbt  into  the  case,  aa  counsel 
for  tbe  general  creditors.  A  reference  was 
had  to  the  master,  who  reported  that  a  rea- 
sonable fee  to  Buhm  &  Son  would  tie  the  sum 
of  9200.  No  exception  was  made  aa  to  the 
amount  But  the  receiver  in  the  caae  ohjeot- 
ed  to  tbe  fee  being  allowed  to  Bubm  &  Son 
on  the  ground  that  Campbell,  the  complain- 
ant. In  whose  name  they  had  filed  the  bllU 
waa  a  general  creditor,  and  that  the  funds 
collected  In  tbe  case  bad  aU  been  consumed  by 
creditors  who  had  prior  claims.  The  chan- 
cellor sustained  the  poeltlon  of  the  receiver, 
and  disallowed  tbe  fees  claimed.  From  tills 
decree  Rohm  A  Son  have  appealed  and  as- 
signed errors. 

Bwldes  the  facts  above  stated,  the  only 
material  facts  necessary  to  be  found  are  that 
^ve  find  that  all  of  the  funds  which  have  been 
brought  Into  this  case  were  brought  in  under 
the  original  bill,  and  collected  by  the  receiver 
under  his  appointment  made  under  the  orig- 
inal bill.  It  appears  to  have  been  decreed  in 
the  court  below  (upon  what  authority  or  what 
ground  we  are  not  informed,  though  there 
la  no  appeal)  that  tbe  complainant  Camp- 
bell, In  whose  name  the  original  bill  was  flled, 
was  what  was  known  as  a  "free  shareholder." 
and  that  for  this  reason  his  claim  was  post- 
poned until  other  creditors  and  shareholders 
were  paid  in  full,  the  result  of  which  waa 
that  there  was  nothing  left  4a  pay  on  the 
debt  of  Campbell,  In  whose  name  the  bill 
was  originally  flled.  It  does  not  that 
the  funds  which  were  realised  w«re  under 
any  mcrtgage  or  lien-  but  we  simply  infer 
tnm  what  we  see  In  the  record  (and  It  is 
an  agreed  record  and  v^  meager)  that  tbe 
funds  were  paid  out  upon  other  series  ot 
stock  or  claims,  which,  under  the  arrange* 
ment.  appear  to  have  been  pref«arred.  So 
that  the  result  reached  was  that  although 
all  tbe  funds  were  collected  by  the  teoelTer- 
sblp  establlsbed  under  this  bill  in  process  of 
diatrlbntlou,  they  were  all  used  vp  btfore 
the  complainant's  dalm  could  be  reached. 
But  at  the  same  time,  so  far  as  we  can  see 
frmn  this  record,  all  of  these  funds  were  coK 
leeted  by  the  receiver,  and  all  were  brought 
Into  court  under  this  bill.  But  for  the  fil- 
ing of  the  bill,  so  far  as  It  appears  from  this 
record,  they  might  not  have  been  realized 
upon,  and  tbey  certainly  all  were  brought 
into  court  as  we  say,  under  this  bill.  Upon 
this  state  of  facts,  we  are  of  the  opinion  that 
the  solicitors  for  the  complainant  (the  ^n>el- 
lauts,  Rubm  &  Son)  were  entitled  to  be  inid 
their  reasonable  fees,  which  It  Is  agreed 
should  be  fixed  at  tbe  sum  of  |200,  out  of 
tba  funds  collected  bf  the  receiver,  and 


should  be  a  duuga  ^V/va  audi  general  fundii 
notwithstandtaig,  under  tbe  decree  of  tbe  chan- 
cellor, nothbig  wan  rsaUaed  to  pay  the  orig- 
inal complainant  This  case  does  not  bdong 
to  that  class  of  esses  of  which  Kelly  v.  Moun- 
tain City  Club,  101  Tom.  286,  47  &  W.  436, 
is  an  examide.  That  case  and  tbe  otbor  casea 
thore  cited  in  the  o^ion  vt  the  court  are 
cases  where  a  fund  haa  been  a^rfH^rlated 
by  a  mortgage  or  fixed  lien,  and  la  so  aecur- 
ed  that  no  action  on  behalf  of  tbe  benefida- 
rles  Is  needed,  and  whwe  general  credltm 
come  In  seeking  a  sale  of  the  property  belong- 
lug  to  the  corporation,  and  a  foreclosure  of 
the  mortgage.  In  such  cases  It  la  evtdmt 
that  the  complainant  In  a  general  credltora* 
bill  ctmfera  no  benefit  upon  the  beneficiaries 
under  the  mortgage.  He  secures  nothing  tor 
them,  and  It  would  be  an  obvious  Injustice 
to  allow  such  a  creditor  or  his  counsel  to  re- 
duce tbe  fund  already  secured  by  contract 
by  costs  and  charges  which  are  of  no  bene- 
fit And  In  these  cases,  too,  It  appears  that 
tbe  beneficiaries  nnder  the  first  mortgage 
came  in  themselTes,  asking  active  relief  and 
seeking  an  eaforcemeut  of  their  secnrlty,  and 
did  not  accept  and  did  not  receive  any  real 
benefit  under  the  general  creditors'  blU. 
Such  cases.  In  our  opinion,  in  no  sense  re- 
semble the  case  at  bar.  Here  aU  tbe  assets 
that  were  administered  upon  In  this  case 
were  brought  In  by  reason  of  and  under  the 
general  credltOTa*  bill,  and  It  does  not  appear 
that  there  was  any  mortgage  ot  other  fixed 
Hen  upon  the  assets.  Aa  we  say,  the  record 
is  meager,  and  we  are  not  accurately  inform- 
ed why  It  waa  that  the  original  comi^lnant 
was  unable  to  realize  anything  out  ot  the 
assets.  He  claims  In  his  bin  to  have  been 
a  creditor,  and  In  one  sense  he  waa;  bot 
imder  our  decisions,  tbe  association  having 
become  Insolvent  he  would  be  placed  upon  a 
par  with  other  stockholders,  and  treated  as 
such.  There  Is  an  Intimation  In  the  record, 
or  a  redtotlott.  from  which  we  Infer  that  the 
assets  whidh  were  brought  in  were  paid  to 
credltars  and  to  preferred  stockholders.  We 
know  of  no  Uw  In  this  state  authorizing  pre- 
ferred 8to(4t  in  building  and  loan  associations, 
but  we  do  not  regard  It  as  making  any  mate- 
rial difference,  as  the  question  now  stands 
before  us,  as  to  why  the  cMoplalnant  did  not 
receive  anything.  It  appears  that,  under  de- 
crees which  have  not  been  aji^ealed  from, 
such  Is  his  status.  But,  whether  he  was  a 
stockholder  or  a  creditor.  It  appears  that  the 
result  of  the  filing  of  bis  bill  was  to  bring 
Into  court  for  the  benefit  of  all  a  considera- 
ble fund;  that  on  this  fund  no  liens  were 
fixed,  but  that  aa  being  funds  of  sn  insol- 
vent corporation,  certain  priorities  were  ad- 
judicated; and  that  by  this  adjudication  the 
funds  were  all  ai^noprtated  before  complain* 
ant's  claim  was  reached.  But  he  and  his 
couiuel  brought  the  funds  Into  court  fur  tte 
benefit  of  all,  and  as  it  does  not  vpear,  as 
we  say,  that  the  funds  had  been  covered  try 
any  mortgage     flzad  lien,  his  bill  waa  not 
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u  tuterfemioe  irith  fixed  rights,  but  was 
an  attempt  to  save  tbe  aesets  for  all  tbe  cred- 
itor! and  Btockholdcn  ot  tbe  corporation,  to 
be  properly  administered  and  distributed  ac> 
cording  to  their  several  rights.  It  appears 
that  the  wori^  was  done  Cor  tiie  benefit  of 
all,  and  It  Is  clearly  proper  and  right  tiiat 
this  work  should  be  paid  for  out  the  goi- 
«al  fund  brought  Into  court  The  result  is, 
therefore,  that  the  decree  of  tbe  chancellor 
Is  reversed,  and  the  cause  will  be  remanded 
to  tbe  (diancery  court  to  be  further  proceed- 
ed with,  with  directions  to  pay  Buhm  ft  Son 
a  fee  of  9200  out  of  the  funds  In  court  Im- 
pounded under  this  bllL  The  costs  at  this 
proceeding  will  also  be  paid  out  ot  such  funds, 
and  a  decree  wlU  accordingly  be  so  mtireA. 
All  concur. 

Affirmed  orally  by  supreme  court,  January 
15,  1901. 


GHILDS  et  nx.  r.  DSNNIS. 
(Court  ot  Ohanceiy  Appeals  of  TennesKe.  Feb. 
■    18,  1901.) 

XOBTOAOES— DEBDS  —  RENTS  —  RBDEHPTION 
— RBS  ADJUDICATA— PINAL  JUDGHENT. 

1.  Where  the  grantor  of  land  sued  his  gran- 
tee, and  in  determining  tlie  amount  of  the  judg- 
ment in  favor  of  the  grantor  tlie  grantee  was 
allowed  rmC  for  tbe  land,  the  cantor  remain- 
ins  In  possesaion,  and  subseqaently  the  gran- 
tor sued  to  have  the  deed  establiBhed  aa  a  mort- 
gage, and  Items  claimed  In  the  former  suit  al- 
lowed aa  eredlti  thereon,  tba  former  judgment 
was  not  res  adjudicate  as  to  the  .rents;  a  mort- 
gagee  bMng  acoonntable  tax  rents  on  redemp- 
tion. 

2.  Where  a  judgment  In  Justice  court  waa 
appealed,  but  the  appeal  was  not  prosecuted, 
and  it  appeared  that  the  palters  were  lost  be- 
fore transmission  to  tbe  circuit  court,  or  never 
taken  up,  or  lost  after  their  transmission,  the 
ludnnait  was  not  res  adjudicata  as  to  the  issue 
uiTOlved,  In  that  it  waa  not  final,  since,  if  the 
papers  were  lost  in  the  circuit  court,  there  was 
no  final  disposition,  and,  if  not  returned  in  or- 
der to  make  an  end  of  the  case,  appellee  would 
have  to  produce  tbe  same,  under  Shannon's  Oode, 
9  4874,  declaring  that,  if  the  papers  are  not 
duly  filed,  appellee  on  their  production  may  Ikave 
judgment,  and,  if  they  were  lost  In  justice  court, 
steps  would  have  to  he  taken  to  supply  the  lost 
record. 

Appeal  from  chancery  court,  Montgomery 
counly;  J.  S.  Gribble,  Chancellor. 

Suit  by  Ben  Chllds  and  another  against  B. 
.F.  Dranla.  From  a  decree  In  favor  of  de- 
fendant, complainants  appeaL  Beveiaed. 

Fort  ft  Scales,  for  appellanta.  Leech  ft 
Savage,  for  appellee. 

NEIL,  J.  This  Is  a  contest  between  a  col- 
ored preacher  and  two  of  his  partshionerB. 
IB  outline,  the  case  is  this:  The  defendant 
was  tar  several  years  pastor  of  a  colored 
church  at  Outbrle.  In  Montgomery  coimty, 
preaching  there  twice  a  month,  and  some- 
times holding  there  long  revivals  or  other 
protracted  services.  He  boarded  with  the 
comi^lnaut  Chllds;  also  boarded  his  daugh- 


ter there,  and  kept  his  horse  there  a  portion 
of  the  time.  The  complalnanf s  -wife  wait- 
ed the  defendanta  clothes  and  mqiaed  for 
him;  likewise,  performed  the  sama  scrvicea 
for  bis  daughter.  While  there  tbe  defend- 
HJQt  also  bought  from  the  complainant  1.400 
potato  slips,  worth  20  cents  per  100.  Dur- 
ing Hils  period  the  oomplalnaiit,  being  ia 
debt  fw  hia  bouse,  and  not  being  aU»  to 
pay  the  purchase  money,  induced  the  defend- 
ant to  pay  It,  and  allowed  him  to  take  tbe 
title,  to  hcdd  as  security  therefor.  After  a 
time  the  defendant  claimed  to  be  the  owner 
of  the  pK^rty.  and  brought  a  suit  ot  fcwei- 
ble  entry  and  detainer  gainst  the  oomplain- 
ant  Bea  Chllds.  The  latter  therenpnt  filed 
tiie  present  bill  to  eni<^  the  execution  of 
the  writ  obtained  In  that  case,  and  to  have 
the  mwtg^  declared  satisAed  by  reason  ot 
the  amount  due  him  tor  the  Itema  above  re- 
ferred to.  The  particulars  of  these  matters 
appear  In  tbe  pleadings  and  ^oof. 

In  order  to  a  proper  understanding  of  the 
case,  It  Is  necessary  that  we  should  set  oat 
the  substance  of  the  pleadings,  aa  widl  as 
tbe  parttcular  amounts  of  money  alleged  to 
be  due  and«'  the  state  ot  fScts  above  set  out. 
Befne  going  into  the  matters  Just  referred 
to.  It  Is  proper  to  say  that,  while  the  com- 
plainant's wife  Joins  In  the  bill,  it  does  not 
seem  that  she  has  any  legal  Intraest  in  Oie 
controver^r^;  and  farther  conslderatim  of 
the  matter  as  to  her  may  be  dlspeosed  with, 
except  in  so  far  as  ahe  is  a  witness  in  the 
cause. 

The  bill  alleges:  That  on  the  17&  of  De- 
cember, 1890,  comi^lna^t  Ben  OhOds  pur- 
chased of  D.  B.  Smith,  W.  D.  Mertyweathv. 
and  B.  Lester  certain  real  estate  described. 
That  the  consMerati<m  was  |5S0,  part  caSh, 
and  part  evidenced  by  promtasuy  note. 
That  of  this  amount  fSTC  was  actually  paid 
by  the  complainant,  Including  principal  and 
interest,  but  that  complainant  Called  to  meet 
tbe  deferred  payments,  and  In  the  fall  of 
1896  a  bill  was  filed  against  him  by  his  ven- 
dor for  the  purpose  of  entoMng  13ie  lien  re- 
tained in  the  deed.  That  the  defendant,  BL 
F.  Dennis,  agreed  to  pay  ott  this  balance, 
and  to  secure  hlmsdf  with  tiie  land.  It  was 
agreed  between  the  complainant  and  the  de- 
fendant that  the  defendant  would  discharge 
tbe  debt;  that,  to  secure  him.  &  legal  titie 
should  be  conveyed  to  him,  which  he  should 
hold  untU  rehnbursed  the  amount  ot  Us  pay- 
moit;  and  that,  upon  being  so  rtimbnrsed, 
the  title  vras  to  be  reeonveyed  to  eomidoln- 
ant  That  the  amount  at  this  time  due  to 
complainant's  vendor  was  $249.81.  That;  to 
secure  this,  the  complainant  ucecuted  a  deed 
to  Dennis.  That  the  conatdention  recited 
in  the  deed  Is  1249.80.  Since  the  time  refer- 
red to,  tbe  complainants  have  repaid  to  Den- 
nis In  cash  188.62.  liiat  the  defendant  also 
boarded  his  daughter  with  tiie  complainant 
for  one  year.  That,  in  addition  to  boarding 
this  daughter,  the  complainant's  wife  did 
all'  of  her  washing;  Ironing,  and  sewlttft  be- 


Digitized  by  Google 


Tenzk.) 


CHILDS  T.  DENNIS. 


1093 


sides  farnlBbing  her  with  oranges,  amdes. 
cakes,  etc.,  to  take  to  school.   That  a  reason- 
able charge  for  the  hoard  and  sarrlces  ref«-- 
red  to  would  he  $6  per  month.   That  Dennis 
made  the  house  of  comidalnant  his  home  for 
more  than  four  years  whenever  he  was  in 
Guthrie,  which  was  two  Sundays  in  each 
month.   That  he  required  an  extra  quality 
and  extra  quantity  of  food,  helng  a  very 
hearty  eater.   That  he  would  often  hrlng  a 
preacher  with  him,  staying  frequently  as 
long  as  a  week,  and  the  defendant  some- 
times, during  revlTala,  would  stay  as  long  as 
two  months  at  a  time.   That  It  was  his  hah- 
It  to  come  about  Friday  and  remain  until 
Tuesday.    That  he  frequently  had  a  horse, 
and  on  one  occasion  his  horse  remained  for 
five  months.   That  complainants  were  nec- 
essarily put  to  heavy  expense  and  to  much 
trouble  hy  reason  of  the  defendant's  pres- 
ence.- That  no  definite  or  specific  sum  was 
ever  agreed  upon  as  to  hoard,  but  Dennis  al- 
ways said  he  would  pay  what  was  right  for 
everything.   That  complainants  had  perfect 
confidence  In  Dennis  at  that  time,  as  their 
preacher,  and  believed  his  accounts  would 
be  settled  upon  a  fair  and  Just  basis,  but 
that  they  bad  never  received  anything  there- 
for.  That  |10  per  nnrnth  for  the  time  he 
was  with  them  each  month  would  be  exceed- 
ingly reasonable,  and  would  scarcely  reim- 
burse them  for  their  actual  expenditures  on 
his  account.   They  further  believed  that  a 
charge  of  |5  per  month  for  the  board  and 
care  of  his  horse  would  be  a  reasonable 
charge,  and  that  GO  cents  per  month  for  his 
washing.    Ironing,    patching,    and  sewing, 
which  complainant's  wife  did  for  the  defend- 
ant, would  be  a  reasonable  charge.  Further, 
that  on  one  occasion  defendant's  wUe  was 
by  the  complainants  nursed  through  a  spell 
of  sickness  lasting  six  weeks  or  more,  and 
that  this  was  expensive  and  burdensome, 
and  that  a  charge  of  $10  would  be  reasona- 
ble for  this.   Complainants  also  dalm  $2  for 
conveying  the  defendant's  horse  to  Clarks- 
Tllle  from  Guthrie  on  two  occa^ons,  $1  for 
a  saddle  skirt,  and  $3.50  for  1,400  potato 
slips,  at  25  cents  per  100.   The  bill  then  pro- 
ceeds to  recite  the  proceedings  of  the  forci- 
ble entry  and  detainer  suit  already  referred 
to,  and  asks  for  an  Injunction;  also  that  the 
deed  be  declared  a  mortgage,  and  that  the 
following  credits  be  allowed  thereon:  Cash, 
$88.62:  board  for  daughter,  $60;  board  for 
defendant  himself,  $240;  washing  done  for 
defendant,  $24;  nursing  for  defendant's  wife, 
$10;  services  In  conveying  the  defendant's 
horse  from  Guthrie  to  Clarksvllle,  $2:  price 
of  one  saddle  skirt,  $1;  price  of  1,400  pota- 
to slips,  $3.50,— and  for  general  relief. 

The  answer  of  the  defendant,  Dennis,  ad- 
mits that  the  complainant  purchased  the 
tract  of  land  referred  to  In  the  bill  from 
D.  B.  Smith  and  others,  and  avers  that  on 
the  11th  of  December,  1^5,  complainants 
executed  to  the  defendant  a  warranty  deed 
to  the  property;  that  the  consideration  re- 


cited in  the  deed  was  $249.80,  but  that,  as  a 
matter  of  fact,  because  of  mistake  made 
In  the  calculation,  the  real  balance  due  was 
more  than  ^76,  whJch  was  paid  by  the  de- 
fendant The  answer  furtho:  avers  that  the 
complainants  were  unable  to  pay  fw  the 
property,  and  urged  the  defendant  to  lend 
them  the  money;  that  he  was  not  able  to  do 
this  at  the  time,  and  the  security  offered 
was  not  such  as  satisfied  Iilm,  but,  after  re- 
peated efforts  on  the  part  of  the  complain- 
ants to  Induce  him  to  take  up  the  Smith 
debt,  he  finally  agreed  that  he  wonld  pur- 
chase the  property  and  give  them  one  year 
In  which  to  repay  him  the  purchase  money, 
and  it  was  agreed  that  If  they  failed  to  do  so 
the  property  should  then  become  his  own; 
that  the  complainants  did  not  repay  the  de- 
fendant the  pun^ase  money,  and  conse- 
quently be  took  steps  to  get  possession  of 
the  property.  The  answer  further  says: 
"It  Is  true,  complainants  have  paid  to  re- 
spondent In  the  neighborhood  of  about  $80, 
and  pMsibly  the  amount  stated  In  the  bill 
Is  correct;  but  respondent  is  Just  now  un- 
able to  state  the  correct  amount,  but  his 
receipts  show  what  the  amount  la."  The 
defendant  denies  that  he  contracted  to  pay 
board  for  his  child;  also  that  she  remained 
with  the  complainants  for  one  year.  He 
avers  that  the  complainants'  action  in  tak- 
ing care  of  his  child  was  purely  voluntary, 
and  was  intended  to  be  without  any  compen- 
sation. He  denies  that  he  boarded  with  the 
complainants,  but  admits  that  he  stopped 
there  from  time  to  time,  and  avers  that  It 
was  not  understood  that  there  was  to  be 
any  charge.  He  admits  his  horse  was  in 
possession  of  complainants  for  some  time, 
but  avers  that  be  furnished  money  to  pay 
for  the  animal's  feed,  and  that  the  com- 
plainants were  to  have  the  use  of  him  for 
their  services  in  attending  to  him.  The  an- 
swer continues:  "In  February,  1898,  com- 
plainants brought  suit  against  respondent 
before  Finis  £^wing,  a  Justice  of  the  peace 
living  In  the  First  civil  district,  Montgomery 
county,  claiming  respondent  was  Indebted 
to  them  in  the  sum  of  about  $450,  and  said 
suit  involved  precisely  the  same  items  they 
are  now  Insisting  that  respondent  is  Indebt- 
ed to  them  for,  and  the  Justice  of  the  peace 
heard  the  case  and  gave  to  complainants  a 
Judgment  against  this  respondent  for  the 
sum  of  $34.50;  and  this  Judgment,  as  re- 
spondent understood,  was  to  cover  some  ex- 
penses claimed  for  keeping  his  horse,  and  al- 
so cost  of  some  services  rendered  to  hie  wife, 
and  which  Is  also  claimed  In  complainants' 
bill.  From  that  Judgment  respondent  is  In- 
formed that  these  complainants,  or  com- 
plainant Ben  Ohllds,  prayed  an  appeal  to  the 
circuit  court  of  Montgomery  county,  Ten- 
nessee; and  he  Is  Informed  that  the  papers 
In  said  cause  have  never  been  Sled  In  the 
office  of  the  said  circuit  court  and  he  Is  not, 
therefore,  able  to  state  whether  the  appeal 
was  perfected  or  not  Respondent  did  v ' 
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appeal  from  said  jadsment,  became  lie  fait 
that  It  wonld  be  eaatev  to  pay  that  anm  ttiau 
It  vonld  be  ttf  proeecute  an  appeal,  and  be 
at  the  trouble  and  expense  o£  going  finMU 
Glarkarllle  to  KaahTille,  vtaere  hla  work  Is, 
and  tteEetore  did  not  appeal,  bnt,  aa  a  matr 
ter  of  fact,  be  to  Indebted  to  them  In  the 
snm  for  which  the  Justice  of  the  peace  gave 
judgment  against  him."  Tbe  anawor  fop* 
ther  denies  that  the  complainants  are  en- 
titled to  anything  for  serrlces  rendered  to 
defoidant^  wife,  bnt  avers  tiiat  the  com- 
plainants never  Indicated  any  purpose  to 
charge  anything,  and,  further,  that  the  serv- 
ices performed  for  his  wife  were  pnr^  vol- 
untary. ODntlnaiI^^  the  answer  says:  *^te- 
spondoit  denlea  that  he  has  beoi  p«ld  In 
full  the  d^t  due  to  him  from  complain- 
ants, or  any  part  oi  it  except  as  above  stst- 
ed,  namely,  about  $80;  and  be  denlea  any 
and  aU  other  allegations  not  speclfflcally  de- 
nied or  admitted  In  this  answer."  The  an- 
swer Is  also  filed  as  a  ooss  Mil.  and  prays 
tiiat  the  court  detonnlne,  "first,  wh^er  or 
not  this  respfflidait  in  the  cross  bill  Is  oi- 
tltled  to  retain  the  land  described  in  tbe 
deed,  under  his  contract  wia  Oie  defend- 
ants to  this  cross  bin;  and  If  not,  and  If 
said  deed  to  to  be  declared  or  construed  to 
be  a  mortgi^ie,  he  asks  that  said  mortgage 
be  foreclosed,  and  that  the  property  be  sold 
for  cash,  free  of  the  equl^  of  redemption 
or  repurchase,  and  that  the  proceeds  be  ap- 
plied to  the  sattsfactton  at  his  debt  and  In- 
terest, and  the  costs  of  this  suit,  and  a  rea- 
sonaUe  attorney's  fee.  and  fOr  general  re- 
Uef.** 

The  original  comptolnants  anawered  the 
cross  Mil,  and  denied  all  Indebtedness  to 
tbe  cross  complainant.  Upon  the  sut^ect  of 
tiie  suit  before  the  Justice  of  the  peace  this 
auBwer  eays:  "It  Is  true  that  an  appeal  was 
prayed  and  perfected  from  a  Judgmoit  ren- 
dered In  their  favor  by  Esquire  F.  Slwlng 
In  a  case  Involving  some  of  tbe  lame  points 
raised  by  this  suit;  that  they  appealed  for 
the  reason  that  tliey  considered  the  amount 
of  the  judgment  wlK^ly  inadequate  and  un- 
just and  that  their  case  could  be  made 
much  stronger  by  additional  proof.  The  pa- 
pers in  thta  case  were,  as  the  defendants 
to  the  cross  UU  are  informed,  lost,  and 
through  no  fault  of  theirs.  It  was  defend- 
ants* Intention,  after  consulting  an  attorney, 
had  these  papas  not  been  mldald.  to  dis- 
miss without  prejudice  their  case  In  tbe  cir- 
cuit court,  and  seek  redress  In  yonr  honor's 
conrt  of  cbancwy,  whero  tbe  question  as  to 
title  to  the  land  could  be  passed  on."  The 
answer  drales  all  other  allegations  In  the 
eross  MIL 

Leaving  out  of  view  for  the  present  the 
ooasidemtlon  of  the  case  beforo  the  justice 
of  the  peace,  we  find:  Tliat  the  def«idant 
boarded  with  the  complalnlant  Ben  Childs 
about  4  years.  That  he  should  be  charged 
fOr  half  of  this,  21  mtmths,  at  flO  per  month, 
$240.  That  hto  child  boarded  vrlth  Uie  com- 


iMalnant  tot  12  numths,  and  that  he  dUMild 
be  charged  for  Uds  fS  per  month.  980:  Tbrnt 
tbe  complainant's  wife  did  washlns  and 
mendtng  tor  him  24  months,  and  that  he 
ahould  be  cbarved  for  thto  at  tba  rate  of  60 
ceotB  per  month,  912JM.  That  Um  defend- 
ant bou^t  ot  the  comptolnant  1,400  potato 
slips,  worth  20  cents  per  hundred.  92.80. 
Thiat  the  comptolnant  paid  the  defendant  nt 
vmrtous  times  prior  to  tbe  filing  of  the  bm, 
on  the  mortgage  debt,  $88.62.  These  vari- 
ous sums  aggregate  $863.02.  The  complain- 
ant should  be  allowed  Interest  on  thto  sum 
from  Hay  IS,  1888,  the  date  of  the  filing  of 
tbe  bill,  down  to  February  16^  1901,  the  date 
of  the  decree  herein,  whlA  would  be  $88.20. 
an  aggr^tlng  $402.12.  That  the  dflfendant 
should  be  allowed  as  a  mortgage  debt,  as  of 
date  December  It  ISOB.  $240.80.  That  In- 
terest should  be  counted  on  this  debt  from 
tbe  date  Just  mentioned  down  to  February 
16.  1901.  which  amounts  to  V&SO,  making 
altogether  the  amount  due  to  Oie  complain- 
ants $811.84.  This  subtracted  from  tbe 
amount  paid  by  the  complalpants  to  the  de- 
fwdant  wonld  leave  a  balance  of  $80Jt8  In 
favor  nt  tbe  comptolnants.  We  farther  flnd 
ttmt  at  the  time  that  tbe  defendant  as- 
sumed the  vendor's  Uen,  and  took  the  deed 
to  himself  as  security,  It  was  the  agreement 
between  tiie  complainant  and  tiie  defendant 
that  the  arrangement  was  merely  by  way 
of  security;  that  the  deed  was  merely  to 
mortgage  It  and  that  -die  defendant  would 
be  bidulgeat  wltii  the  complainant  about 
repawns  the  money;  that  no  specified  time 
was  fixed  within  which  ttie  money  shonld 
be  repsid.  It  thus  results  that  the  mort- 
gage debt  must  be  declared  sattofled,  and  a 
judgment  rendered  In  favor  of  tbe  complain- 
ant Ben  Childs  against  the  defendant,  Den- 
nis, for  $90.28,  unless  we  are  precluded  from 
takbig  thto  conrse  by  resson  ot  the  suit  be- 
fore FInto  Kwlng,  tiie  jiuUce  of  the  peace 
refwred  to.  The  defendanra  contention 
about  thto  matter  Is  that  all  of  the  Items  of 
the  account  sued  upon  In  the  bill,  except  the 
credit  of  $88.^,  were  lUYoIved  In  the  suit 
heton  Ur.  Ewing,  and  they  are  concluded 
by  the  judgment  In  that  case.  That  to  to 
say.  as  we  understand  tiie  defendants  nm- 
tentiou.  It  to  that  In  any  event  the  complain- 
ant cannot  have  mdlt  xtpoa  his  mortgage 
debt  for  anything  more  than  tiie  $88.62,  and 
the  $84.60  as  judgment  rendered  against 
him  by  tbe  justice  of  the  peace;  tiiat  all  of 
the  special  Items  of  the  account  are  now 
res  adjndlcata.  It  ebonld  first  be  stated 
with  regard  to  the  Judgment  referred  to 
that  the  Justice  of  tbe  peace,  In  reaching  tbe 
sum  of  $S4.00  as  tbe  batonce  due  to  the  com- 
plainant on  the  account  allowed  the  defend- 
ant two  years*  rent  for  tbe  honse  and  lot 
It  wonld  follow  that  In  any  evoit  tbe  de- 
fendant would  have  to  account  for  thto  rent 
on  the  mortgaged  property  In  the  pnaalt 
proceeding  brought  for  exoneration  of  ttie 
property.  That  to  to  say,  even  though  the 
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Judsment  sbould  be  treated  bs  res  ad^udlcata 
upon  ttie  Itenu  of  the  account.  It  vould  not 
be  res  adjudlcata  upon  tbe  complaJnant'i 
riglit  to  redeem  tiie  mortgase;  and  In  et- 
fectinK  Bueb  redemption  he  would  bare  tbe 
right  to  treat  the  rents  adjudged  against 
him  In  behalf  of  the  mortgagee  aj  a  credit 
to  b«  used  In  redemption  of  the  mortgage. 
Just  aa  though  he  bad  paid  the  rent  as  rent 
on  the  mortgaged'  property.   The  principle 
Koverning  this  matter  la  that  where  the 
mortgagee  collects  rents  on  the  mortgaged 
property,  he  must  allow  therefor  when  tbe 
mortgagor  eomes  to  redeem.  However,  tbe 
amount  of  the  rents  so  allowed  by  tbe  jus- 
tice of  the  peace  does  not  ^pear  in  this 
case,  and.  If  it  were  necessary  to  place  the 
rights  of  the  parties  upon  this  basis,  tbe 
cause  would  have  to  be  remanded  to  ascer- 
tain tbe  amounts  of  the  rents  so  allowed. 

We  are  unable  to  determine  from  the 
pleadings  whether  a  bond  was  given  for 
prosecution  of  the  appeal  to  the  circuit 
court  from  the  justice  of  the  peace  office 
or  not.   We  Infer  from  what  is  said  In  the 
pleadings  that  either  a  bond  was  executed 
or  an  oath  taken,  and  that  tbe  justice  of  the 
peace  ^ther  failed  to  carry  up  the  papors, 
or  that  after  being  carried  into  tbe  circuit 
court  they  were  lost   The  matter  is  left 
equally  Indefinite  in  the  testimony.  Tbe 
only  thing  upon  the  subject  is  contained  in 
an  agreement  of  tUe  parties  filed  with  the 
record.   This  agreement  Is  in  tbe  following 
terms:   "It  is  ^reed  in  this  case  that  the 
Items  of  aceonnt  filed  by  the  complainant 
against  the  defendant,  and  testified  to  by  the 
-witnenes,  are  the  same  items  and  con* 
Btltute  the  same  s«count  that  was  sued  on 
by  plaintiff  before  Finis  Swing,  a  justioe 
of  the  peace,  and  from  which  no  appeal  haa 
been  prosecuted;  judgment  being  rendered 
there  against  defendant,  Dennis,  for  an 
amount  his  docket  wlU  show.   An  appeal 
was  prayed  by  plaintiff  Ghllds  from  Ewing's 
judgment,  bnt  tbe  papers  were  never  re- 
turned to  tiie  circuit  court  and  If  returned 
were  loat.   At  any  ra±e,  plaintiff  Ghllds  has 
never 'taken  any  steps  to  further  prosecute 
tbls  case  begun  before  Ewing,  J.  P.  Tbe 
case  before  Bwlng,  J.  P.,  was  decided  some 
months  before  the  commencement  of  this 
suit"  It  thua  appears  that  tbe  suit  before 
EwlDg  was  between  the  same  parties  and 
involved  tbe  same  Items  of  account  but  it 
does  net  appear  that  there  baa  been  a  final 
determination  of  the  matter,  and  this  later 
polDt  Is  essential  before  tbe  defense  of  res 
adjodlcata  can  be  made  ont   To  sustain 
such  a  defense  tbe  defendants  must  aver 
and  prove  that  the  former  judgment  was 
final.  Eailroad  r.  Brlghom,  85  Tenn.  624, 
«29,  630,  52  S.  W.  762.   The  defendant  in 
his  answer  aajrs  tlist  be  Is  unable  to  atata 
^^bethtf  ttw  appeal  w«s  perfected  or  sot** 


As  already  stated,  the  agreement  Just  qnoted 
leaves  tbe  matter  In  equal  doubt  If  an 
appeal  was  prayed  and  granted,  and  tbe  pa- 
pers carried  to  the  circuit  court  uid  there 
loat  this  would  not  show  a  final  disposi- 
tion of  the  matter;  or  if  tbe  appeal  was 
prayed  and  granted,  and  tbe  bond  executed 
or  oath  taken,  and  the  papers  were  not  re- 
turned to  the  circuit  court  by  the  Justice 
of  the  peace,  still  tbe  matter  would  not  be  at 
an  end,  because,  under  such  circumstances, 
to  make  an  end  of  the  case  the  appellee 
would  have  to  produce  tbe  papers  la  the 
circuit  court  and  move  to  have  the  jndg* 
ment  affirmed.  Shannon's  Code,  8  4874.  If 
after  the  appeal  was  prayed  and  granted 
before  the  justice  of  the  peace,  and  a  bond 
executed  or  oath  taken,  the  papers  were 
lost  before  tbey  were  transmitted  to  tbe 
circuit  court  this  would  not  end  the  mat- 
ter, because  some  steps  would  have  to  be 
taken  to  supply  the  lost  record.  But  we 
need  not  pursue  this  matter  further.  It  Is 
apparent  that  there  Is  not  anything  in  the 
record  to  enable  us  to  say,  as  a  matter  of 
law,  that  the  proceedings  Instituted  before 
the  Justice  of  tbe  peace  have  been  brought 
to  a  conduslon.  Tba  burden  of  the  iHroof 
was  upon  the  defendant  to  show  aufflclent 
facts  upon  this  subject  to  justify  the  court 
in  finding  that  there  had  been  a  final  ter- 
mination of  tbe  proceedings  r^erred  to. 
This  not  being  shown,  tbe  plea  of  res  ad- 
judicata  must  faU. 

The  practical  result  is  that  the  parties 
have,  by  the  shape  of  their  pleadings  and 
condition  of  the  proof  just  referred  to,  agreed 
to  go  into  a  reinvestigation  of  tbe  amount 
of  tbe  account,  and  we  find  tbe  balance  as 
above  stated;  that  is,  ?90.28  In  favor  of  tbe 
complainant  A  decree  will  therefore  be  en- 
tered reversing  tbe  chancellor's  decree;  also 
rendering  a  judgment  In  favor  of  the  com- 
plainant against  tbe  defendant  for  $90.23; 
also  declaring  the  mortgage  satisfied;  also 
enjoining  tbe  complainant  from  collecting 
or  attempting  to  collect  the  amount  of  tbe 
judgment  of  (34.50  rendered  In  his  favor  In 
tbe  suit  before  Finis  EwIng,  a  justice  of 
tbe  peace,  and  adjudging  that  as  between 
tbe  complainant  and  tbe  defendant,  the  com- 
plainant Is  liable  for  tbe  costs  of  that  pro- 
ceeding, and  directing  that  ttie  clerk  and 
mast^'  of  the  chancery  court  will,  before 
paying  over  to  the  complainant  the  amount 
of  the  recovery  herein  allowed  to  him.  de* 
duct  therefrom  a  sufficiency  to  pay  the 
coets  In  the  proceedings  Iwfwe  Mr.  Swing. 
Tbe  cause  will  be  remanded  for  coUectloa 
of  tbe  judgment  and  execution  of  tbls  de- 
cree. Tbe  defendant  wUl  pay  the  costs  of 
this  court  and  of  the  court  below.  Ail  ttas 
judges  concur. 

Affirmed  orally  by  supreme  court  March  lu, 
1901. 
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8TATB  ex  nL  T.  IiBBANON  A.  N.  TUBN- 
PIKB  CO. 

(Ooort  of  Cbancery  Appeals  of  Teimeuee. 
Not.  27,  1900.) 

TDBNPIKBa  AND  TOU<  ROADS  —  8TATUT0BT 
PROVISIONS— OONBTRUCTEOH  —  R£0UI<ATION 
OF  CORPORATB  FRANCHISBS— VALIDITY. 

1.  Act  183S-^6  Authorized  a  turnpike  com- 
pany chartered  thereunder  to  build  a  toll  road 
from  I/ebanon  to  Naahrille,  and  to  place  fwo 
gates  thereon,  ooe  not  nearer  than  one  mile 
from  Nashville,  and  the  other  not  nearer  than 
five  miles  from  the  first.  Stewart's  Ferry  arm 
of  the  road,  built  under  the  authority  conferred 
by  Acts  1837-^,  c.  217,  which  provided  that 
there  should  be  no  gate  on  such  arm,  had  be- 
come part  of  the  system  prior  to  Acts  1847-48, 
e.  200,  which  authorized  the  company  to  relo- 
cate its  gates,  "provided,  first,  that  no  gate 
ahall  be  placed  nearer  than  three  miles  to  an- 
other; and,  second,  that  the  gate  shall  not  be 
•0  located  that  travel  on  the  Stewart's  Ferry 
arm  shall  have  to  pay  at  more  than  two  gates 
to  Nashville,  and  if  a  gate  should  be  placed  on 
said  arm,  it  shall  not  be  more  than  100  feet 
from  its  Junction,  nor  shall  the  travel  upon  said 
arm  which  may  turn  upon  the  east  end  of  the 
main  road  pay  at  the  first  gate  on  the  same, 
nor  shall  the  travel  on  the  main  road  from  the 
east  which  may  turn  upon  said  arm  pay  upon 
the  same.  There  shall  never  be  but  two  gates 
from  the  point  of  intersection  of  the  said  arm 
and  the  main  road  to  the  dty  of  Nashville,  nor 
shall  there  be  any  gate  on  said  arm,  except 
aa  herein  provided."^  Held,  that  the  act  or 
1847-48,  though  construed  strictly,  gave  the 
company  the  right  to  relocate  its  gates,  and 
that  in  doing  so  it  had  the  right  to  place  a 

J:ate  at  a  distance  of  100  feet  or  less  from  the 
anctlon  of  the  Ferry  arm  with  the  main  mad. 

2.  The  act  of  1849-50  which  requires  of  a 
tnmpike  company,  as  a  condition  of  the  exer- 
cise of  its  franchises  granted  by  the  act  of 
183&-30.  that  It  shall  build  a  bridge  from  the 
tlver  beyond  the  line  of  its  road  as  fixed  by  its 
charter,  is  not  a  valid  exercise  of  the  police 
power  of  the  state  to  regulate  and  exercise  cor- 

S orate  franchises,  since  it  impairs  the  obliga- 
on  of  the  coDttact  between  the  state  and  uie 
company. 

Appeal  from  chancery  court,  Dsvldson 
county;  H.  H.  Oook,  Chancellor. 

BUI  by  the  state  of  Tennessee  ex  rel. 
against  the  Lebanon  &  Nashville  Turnpike 
Oompany.  From  a  decree  for  defendant 
complainant  appeals.  Affirmed. 

X  A.  Oartwrlght,  for  the  State.  B.  T. 
Smith  and  Mortm  B.  Howell,  for  apptilee. 

NBIL,  J.  This  bill  was  filed  for  two  par 
pcwes:  First,  to  forfeit  the  d^endanf  ■  char- 
tw;  and.  If  that  could  not  be  done,  sec- 
ondly, to  compel  It  to  dose  ai^  ke^  closed 
the  gate  on  its  Stewart's  Ferry  branch. 
The  Bolntion.c^  tbe  case  turns  upon  the  ^• 
feet  of  certain  statutes.  The  defendant  was 
chartered  under  the  act  (tf  1885^  It  was 
authorized  to  bnlld  a  j^lce  from  Lebanon  to 
Nashville.  Among  other  things,  it  was  au- 
thorised by  section  8  of  that  act  to  erect  two 
toll  gates,  one  not  nearer  than  one  mile  of 
the  limits  of  the  corporatl<m  of  Nashville  or 
Lebanon,  and  the  other  not  nearer  than  five 
miles  <jt  the  first,  and  to  appoint  a  toll  gath- 
erer for  each  gate.  By  chapter  217  of  tbe 


Acts  mt  iSB7-9S,  the  charter  was  "amended 
as  fc^ows:  "That  flie  Lebanon  and  Naab- 
TiUe  Tunqifke  Oompany  be  authorised  to 
construct  a  macadamised  road  bora  Stew- 
art's Ferry  on  Stone  river,  so  as  to  Intoveet 
the  Lebanon  &  NaiAville  Tnmpike  road  at  or 
near  Harding's  jdantation.  therein  maUnir  >■ 
turnpike  road  from  NsshTille  to  said  feny. 
Said  addition  to  be,  in  all  respects,  e^iul  to 
the  road  now  constructed,  and  to  conform  to 
the  proTlsions  of  the  i^iarter  of  said  compa- 
ny: iwovlded,  that  no  gate  for  the  ccrflec- 
tion  of  toll  shall  be  erected  cm  said  addi- 
tion to  said  road."  On  1^  0th  of  Febmaxy, 
1848^  by  chapter  200.  Acts  1847-48,  the  chai^ 
tor  was  again  amemded,  and  an  act  was 
passed  to  amend  the  same  as  follows:  Sec- 
tion 1:  **Be  It  enacted,"  ete.,  '*1liat  tbe  di- 
rectors of  said  company  may  remove  and 
change  tbe  location  of  tbe  gate  <m  said  road, 
by  the  action  of  tiie  board,  as  tli^  may 
think  proper  from  time  to  time:  provided, 
first  that  no  gate  shall  be  placed  nearar 
than  tbree  miles  to  another;  and.  senmd, 
that  the  gate  shall  not  be  so  located  that 
travel  npon  the  Stewart's  Fnry  arm  will 
have  to  pay  at  more  ttuui  two  gates  to  Nasb- 
Tllle,  and  If  a  gate  should  be  placed  on  tbe 
said  arm,  If  shall  not  be  more  tlian  one 
hundred  feet  from  Its  Junction,  nor  shall 
tbe  travel  upon  said  arm  whlcb  may  tnm 
upon  the  east  end  of  tbe  main  road  pay  at 
the  first  gate  on  the  same,  nor  shall  the 
traT^  on  the  main  road  from  the  east  wblch 
may  turn  upon  the  said  arm  pay  npon  the 
same.  There  shsU  never  be  but  two  gates 
from  the  pcrint  of  intmectlon  of  the  said 
arm  and  the  main  road  to  tbe  citj  ot  NaaSi- 
Tllle,  nor  shall  there  any  gate  on  the  said 
arm,  except  as  herein  proTlded.**  Tbe  next 
section  provides  that  the  board  of  directors 
after  the  next  election  shall  be  six,  one  half 
to  be  ^p(dnted  by  tiie  govonor.  and  the 
other  half  by  the  stocUudders,  as  thereto- 
fore. Section  8  provides  that  tbe  stock  In 
the  road  shall  be  penonal  j/rovertj,  and  only 
transferable  on  tbe  books  of  the  secretary 
by  the  owner,  under  his  own  hand,  or  by  tbe 
secretory  In  pursuance  <kF  written  anuiori^, 
to  be  filed,  from  the  omor,  to  said  officer 
m  tbe  president  Section  4:  *'Be  it  enacted, 
that  the  amendment  of  the  said  charter  shall 
not  teke  effect  imtll  the  stockholders,  meet- 
ing as  they  do  In  the  election  ot  directors, 
shall  give  their  written  assent  to  the  same, 
wblch  idiall  be  copied  npon  tbdr  minutes 
and  filed." 

On  the  14th  of  Novembtf,  18^  an  act  was 
passed  (chapta  4&  of  t&e  Acte  of  1S49-S(Q  as 
follows: 

"Section  1.  Be  It  enacted,"  etc,  '^t  tbe 
first  section  of  an  act  passed  on  the  5th  of 
February,  chapter  200^  entitled  'An  act  to 
amend  the  charter  of  the  Lebewm  and  Nash- 
ville Tnmpike  Company,'  be,  and  the  aame 
is,  hereby  repealed. 

"Sec.  2.  Be  It  enacted,  that  the  stockhold- 
ers In  said  road  shall  be  entitied  to  one  gate 
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«ii  tbe  Stewarfa  Ferry  arm:  proTlded,  flist, 
that  the  sate  sball  not  be  so  located  that  the 
traTel  upon  aald  arm  will  have  to  pay  at 
more  than  two  gates,  to  the  city  of  Nash- 
Tllle.  and,  second,  that  said  stockholdera 
bnlld  a  free  bridge  across  Stone's  rl-ver  at 
Stewart's  Ferry:" 

The  defendant  organized  under  Its  cl^or- 
ter  and  constructed  Its  road.  It  accepted  the 
amendment  of  1887-38,  and  built  the  Stew- 
art's Ferry  branch.  It  also  accepted  the 
amendment  of  1847-48,  and  erected  the  gate 
on  the  Stewart's  Ferry  branch  In  accordance 
therewith.  It  did  not  accept  the  act  of 
1849-00,  nor  build  the  free  bridge  across 
Stone's  river  therein  mentioned.  The  com- 
pany has  been  exercising  the  franchises  con* 
Teyed  by  the  acts  of  1835-38,  1837-38,  1W7- 
48,  for  more  than  CO  years. 

The  dianceUor  dismissed  the  bill,  and  the 
complainant  has  appealed  and  assigned  er- 
rors. Two  Questions  are  made:  The  first 
la  that  the  act  of  1847-48.  under  the  strict 
construction  which  tb.e  law  requires  should 
be  placed  upon  charters,  did  not  pass  the 
rlsbt  to  erect  a  gate  on  the  Stewart's  Ferry 
arm  of  the  pike.  The  rule  vpou  this  sub- 
ject was  early  laid  down  In  this  state  In  the 
case  of  State  t.  Clarksrllle  ft  R.  Tompike  Co., 
2  Sneed.  80,  82,  In  the  following  manner: 
"PuUlc  grants  like  the  one  now  before  us  are 
to  be  construed  strictly,  and  that  nothing 
passes  against  the  state  or  the  public  by  Im- 
plication." No  other  citation  of  authority 
upon  this  particular  point  Is  needed.  The 
rule  Is  stated  very  fully  and  explicitly.  It  Is 
observed  that  by  section  8  of  the  charter  the 
defendant  was  allowed  to  place  a  gate  one 
mile  distant  from  the  corporate  limits  of 
Nashville,  and  another  not  nearer  than  five 
miles  of  the  first,  and,  further,  that  by  the 
time  the  act  of  1^-48  was  passed  the 
Stewart's  Ferry  branch  had  become  a  part 
of  the  system.  Now,  the  legislature,  by  the 
act  of  1847-48,  having  the  whole  system  In 
view,  and  regarding  the  Stewart's  Ferry 
branch  as  a  part  of  It,  provided  that  the 
conQtany  might  relocate  Its  gates  so  as  to  put 
them  three  miles  apart.  But,  to  protect  such 
parts  of  the  public  as  should  travel  upon  the 
Stewart* 8  Ferry  arm  of  the  pike.  It  waa  pro- 
vided that  they  should,  not  pay  at  more  than 
two  gates  on  their  way  to  Naabvllle,  and  that, 
if  a  gate  should  be  placed  on  the  Stewart's 
Ferry  arm,  It  should  not  be  more  than  100 
feet  from  Its  Junction  with  the  main  Une; 
and,  to  still  further  protect  the  travel,  the 
act  provided  that  those  persons  ^o  should 
turn  upon  the  east  end  of  the  main  road 
should  pay  at  the  first  gate  on  the  main 
road,  and  that  the  travel  on  the  main  road 
from  the  east  which  should  turn  upon  the 
arm  should  not  pay  upon  the  latter;  and, 
stilt  further  to  protect  the  public.  It  Is  pro- 
vided tbat  there  shall  never  be  more  than 
two  gates  from  the  point  of  intersection  of 


the  arm  with  the  main  road  and  the  city  of 
Nashville,  and  that  there  should  not  be  any 
gate  on  the  arm  exc^t  at  a  distance  of  100 
feet  or  leas  trim  the  Junctloi  with  the  main 
line.  We  do  not  t2iink  It  is  ptwsible  to  give 
this  act  any  other  construction  than  that  the 
defendant  ahould  have  the  right  to  relocate 
its  gates,  and  In  doing  so  should  be  allowed 
to  place  a  gate  on  the  Stewart's  Ferry  arm  at 
the  place  indicated.  If  this  be  not  the  true 
construction,  thai  the  act  Is  not  capable.  It 
seems  to  us,  of  a  reasonable  InterpretatlUL 
No  degree  of  strictness.  It  seems  to  us,  can 
construe  out  of  the  act  the  Intention  to  con- 
fer this  benefit  upon  the  company.  This 
view  Is  made  even  stroi^er  when  we  consider 
this  act  in  connection  with  the  act  of  1837-88, 
which  distinctly  provided  that  there  should 
be  no  fate  on  the  Stewart's  Ferry  arm. 

It  is  next  inalsted  tbat  the  provisions  of 
the  act  of  1849-50  are  valid  as  an  exercise 
of  the  police  power.  The  defendant,  on  the 
other  hand,  insists  that  this  act  Is  void  be- 
caase  it  impairs  the  obligation  of  the  con- 
tract entered  into  by  the  state  and  the  de-. 
feudant  in  the  charter  and  the  amendments, 
and  by  the  acceptance  of  the  acts  by  the  de- 
fendant At  this  late  day  there  Is  no  need  of 
the  citation  of  authority  to  support  the  propo- 
sition that  a  charter  Is  a  contract,  and  that 
Its  binding  force  cannot  be  Impaired  by  sub- 
sequent legislation  not  assented  to  by  the 
corporation.  It  ia  true,  however,  that  under 
the  police  power  the  leglslatnre  may  enact 
;egnIationa  for  the  ex^se  of  the  franchises 
of  tbe  company,  looking  to  the  protection  of 
the  public  health,  safety,  and  convenience. 
Tbe  state,  however,  cannot,  under  the  guise 
of  regolating  a  ctHitoratlon,  take  Its  franchises 
from  it;  nor  can  it,  by  way  of  regulation  of 
the  exerdse  of  tbe  franchises  of  the  corpora- 
tion, compel  it  to  donate  to  tbe  county  or 
the  state  a  sum  of  money,  or  to  undertake 
public  improvements  beyond  Its  line.  These 
principles,  we  think,  cannot  be  cmitroverted. 
Now.  to  apply  them  to  the  present  case,  the 
act  of  ]84&^  required  of  the  defendant,  as 
a  condition  of  the  exercise  of  Its  franchises, 
that  It  should  build  beyond  the  end  of  Its 
road  a  bridge  acrosa  Stone's  river.  This  re- 
quirement, we  think,  if  enforced,  would  be 
but  a  form  of  confiscation  of  the  property  of 
defendant  It  results  tbat  the  decree  of  the 
chancellor  must  be  affirmed,  with  tbe  costs 
of  this  court  and  of  the  court  below. 

BARTON,  J.,  concurs.  WILSON,  J.,  did 
not  participate  In  the  decision  of  tbe  cause, 
being  absent  on  account  of  Illness.  Nor  did 
MURRY,  J.,  commissioned  to  aerre  during 
Judge  WILSON'S  dlsabUlty,  take  part  in  tbe 
decision;  the  case  having  been  argiwd  before 
he  went  upon  the  bench. 

Affirmed  orally  \yj  supreme  court,  Decem- 
ber 22, 1900. 
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ASHJEB  T.  BEOKNBR.  (Oonrt  of  Appeali  ot 
Kentucky.  March  20,  1901.)  Appeal  Crom  cir- 
cuit court,  Mftdison  countf.  "Not  to  be  ofBcial- 
I7  zeportM."  Actloa  by  W.  U.  Beckner 
asiinst  A.  J.  Asher  to  recover  compenaation 
for  services  rendered.  Judunent  for  plaiotiS, 
and  defendant  appeals.  Affirmed.  James  D. 
Black  and  N.  B.  Hays,  tor  appellant.  BroB- 
stoQ  &  Allea,  for  nppellee. 

OUFFY,  J.  Thia  is  the  »eooad  aopeal  in  this 
case.  The  first  judgment  was  rendered  in  the 
Clark  circait  court  in  favor  of  nlaintiff,  now 
appellee,  for  the  sum  of  $12,000.  Appeildnt 
proMcated  an  appeal,  and  the  Jadgmeot  van 
reraraed.  Tha  opinion  may  be  found  in  41  S. 
W.  35,  which  oiHnion  is  referred  to  for  a  de- 
tailed statement  of  the  matters  in  controversy. 
One  of  the  reasons  for  reversal  was  the  refusal 
of  tha  court  to  ffrant  to  appellant  a  change  of 
venue.  Upon  return  of  the  case  a  change  of 
venae  was  granted  to  Madison  county.  A  trial 
there  resulted  in  a  verdict  and  jadgment  in 
favor  of  the  plaintiff  for  the  sum  of  $5,000. 
Bach  party  filed  grounds  and  moved  the  court 
for  a  new  trial:  out  tba  conrt  overruled  both 
motions,  and  appellant  only  prosecuted  an  ap- 
peal. We  deem  tt  nnneceasary  to  review  the 
vaiiovs  contentions  of  appellant.  After  a  care- 
ful consideration  of  this  case,  we  are  of  opin- 
ion that  the  trial  below  conformed  to  the  prin- 
ciples and  rulings  announced  in  the  opinion  ren- 
dered upon  the  former  appeal.  We  do  not 
think  that  the  mlinc*  of  the  court  below  as  to 
the  admission  or  rejection  of  testimony  weiV 

firejudicial  to  the  substantial  rights  of  appel- 
ant, and  the  same  may  be  said  as  to  the  giving 
and  refusing  of  instructions.  It  seems  to  ns 
that  the  law  and  facts  were  properly  submitted 
to  the  jnry,  and  the  verdict  rendered  cannot  be 
said  to  be  flagrantly  against  the  evidence.  The 
judgment  appealed  from  Is  affirmed,  witii  dam- 
ages. 


OOIiE  T.  OOLH.  (Court  of  Appeals  of  Ken- 
tucky. March  14,  1901.)  Appeal  from  circuit 
court,  Fayette  county.    "Not  to  be  officially  ro- 

Eorted."  Action  by  John  W.  CoJe  against 
ena  Oole  for  divorce.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Afflmied.  Uobbs 
&  Farmw,  for  appellant.  W.  P.  Kimball,  for 
appellee. 

PATNTER.  0.  J.  The  appellant  sought  to 
obtain  a  divorce  from  the  appellee  upon  the  al- 
leged grounds  of  lewd  and  lascivious  conduct. 
She  denied  that  she  was  guilty  of  the  offense 
charged,  and  pleaded  that  the  appellant  was 
guilty  of  such  cruel  and  inhuman  treatment  of 
her  as  to  indicate  a  settled  aversion  to  her  and 
to  permanently  destroy  her  peace  and  happi- 
ness. The  court  lustainod  her  daim  and  grant- 
ed her  a  divorce  and  alimony.  Hie  appellant 
urges  that  the  court  en-cd  in  adjudging  that  he 
was  not  entitled  to  a  divorce  and  in  granting 
the  wife  alimony.  He  asked  to  destroy  the  rep- 
utation of  his  wife,  the  mother  of  his  childreu, 
on  very  unsatisfactory  testimony.  He  only  In- 
troduced one  witness  that  proved  any  act 
which  reflected  upon  her  character  or  tended  to 
sustain  the  charge.  Lucy  Broths,  who  was  a 
domestic  in  the  family  where  appellant  and  ap- 
pellee lived  for  a  time,  testified  that  she  saw 
one  Dixie  Spurr  kiss  her.  This  was  denied  by 
Sparr.  There  was  testimony  tending  to  show 
that  the  wife's  conduct  was  uniformly  good 
and  inch  as  became  a  wife.    He  sought  to 


[  prove  by  Howard  PloEBali  some  facta  wMch 

tended  to  establish  the  charge  against  ber,  bot 
he  wholly  failed  to  do  so.  On  cross-examina- 
tion that  witness  testified  that  appellant  had 
offered  him  $10  to  testify  that  he  had  wean  the 
appellee  and  Spurr  in  bed  together.  The  testi- 
mony of  this  witness  shows  that  the  appel- 
lant would  resort  to  any  improper  means  to  de- 
stroy the  character  of  his  wife,  and  tinder  such 
dreomstances  it  is  tiie  especial  duty  of  a  court 
t*  aee  that  the  chametcr  of  a  woman,  tba  moth- 
er of  children,  is  not  destroyed,  except  by  tes- 
timony which  is  worthy  of  belief,  we  fully 
agree  with  the  court  below  In  the  judgment 
which  tt  rendered.  Tbe  judgment  to  affirmed. 


GRIFFIN  V.  OOMMONWBALTH  (two 
cases).  (Court  of  Appeals  of  Kentucky.  Uareh 
22,  1801.)  Appeal  from  drcnit  cottrt,  Knox 
county.  "Not  to  be  officially  reported.**  Grant 
Griffin  was  convicted  under  each  of  two  indict- 
ments for  the  offense  of  sellinr  liquor,  and  he 
appeals  in  each  case.  Reversed.  B.  B.  Qoldeii. 
Cor  s^pellant.  R,  J.  Breckinndge,  for  the  Com- 
mon weaJth. 

PATNTER.  a  J.  We  are  of  the  opinion 
that  the  trial  court  erred  in  not  granting  the 
appellant  a  continiiancfc  On  anocser  trial  tlie 
court  should  give  an  instruction  oo  reasonable 
doubt  in  the  usual  fum.  The  judgment  in 
eacli  case  is  reversed  for  proceedings  condstent 
with  this  opinion,  ~ 


HAGINS  V.  WHITAKER.  (Court  of  Ap- 
peals of  Kentucky.  March  15,  IWI.)  Appeal 
from  circuit  court,  Breathitt  county.  *T«ot  to 
be  officially  reported."  Action  by  D.  B.  Hagins 
against  W.  J.  Wbitaker  for  trsepass.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Af- 
firmed. J.  X  O.  Bach,  for  appellant  Cope  ft 
Marcnm,  for  appellee. 

BUBNAlf,  J.  'mis  la  the  second  time  that 
appellant  baa  brought  this  case  before  this 
court  by  appeal.  Tha  former  opinion  la  found 
in  43  S.  W.  224.  The  sole  question  Involved, 
then  and  now.  Is  the  true  location  of  the  second 
call  in  appellant's  patent    This  is  purely  a 

Jiuestion  of  tact  which  was  submitted  to  tha 
ury  under  proper  Instructions,  after  sU  of  th*- 
testimony  which  would  throw  light  upon  thp 
subject  had  been  introduced.  Their  verdict  and 
the  judgment  rendeced  pursuant  thereto  seem 
to  us  to  be  in  conformity  with  the  decided  pre- 
ponderance of  the  testimony.  The  amount  in- 
volved Is  inconsiderable,  and  we  do  not  believe 
that  we  would  be  justified  in  distnrMng  Ae  Te^ 
diet  of  tha  juip.  Judgment  a^med. 


3.  I.  OASE  MACH.  00.  t.  WHITLOW  ct  a!. 
(Court  oF  Appeals  of  Kentucky.  March  12. 
1901.)  Appeal  from  circuit  court  Ballard 
county.  "Not  to  be  officially  reported."  Action 
by  the  J.  [.  Case  Machine  Company  against  A. 
T.  Whitlow  and  others  to  recover  the  price  of 
a  machine  sold  to  defendants  and  to  enforce  ■ 
Uoi  thereon.   Judgment  for  plaintiff  tor  ooiy  a 

Sart  of  its  daim,  and  it  appeals.  Affirmed. 
;ugg  &  Wickliffe.  for  appellant 
QUFFT.  J.  The  appellant  in  this  case  songht 
to  recover  Jud^ent  against  the  appdieee  for 
$1,800.  the  price  of  a  certain  threshing  ma- 
chine sold  to  defendants,  and  for  enforcem«it 
of  their  lien  upon  the  machine  eold.  The  de- 
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r«itM  Interposed  was  that  the  appellant  war- 
ranted the  machine  to  be  a  good  machine,  and 
to  thresh  1,500  bushels  per  day,  and  arerred 
that  the  machine  was  worthless  tor  the  purpose 
for  which  It  was  sold,  and  that  they  were  dam- 
azed  In  a  large  sam  for  breach  of  warranty. 
Tnis  defense  was  trarersed  by  appellant.  Aft- 
er the  issuea  were  folly  made  op  and  proof 
taken,  the  court  below  adjudged  in  effect  that 
the  defendants  were  entitled  to  a  credit  of  (600 
apOD  the  purchase  price,  and  rendered  Judgment 
against  defendants  for  the  residue  of  said  debt, 
«nd  adjudged  a  saJe  of  the  madUne  to  satiafy 
same;  and  from  that  judgment  the  appellant 
proaecQtes  this  appeal.  We  deem  It  unneces- 
sary to  notice  the  TariotiB  contentions  of  appel- 
lant, or  to  review  the  eridence  in  detail,  sof- 
fice  It  to  aoy  that  the  evidence  is  conflicting; 
bnt  the  court  below  considered  the  same,  and 
perhaps  was  acquainted  with  the  vartons  wit- 
nesaes,  and  therefore  well  qualified  to  weigh 
and  determine  the  evidence.  And,  besides,  it 
seems  to  as  that  the  evidence  sustains  the  jndg- 
inent  of  the  covrt  below.  The  sama  is  there- 
fore afflnned. 


McOHRISTIAX  t.  McOHRlSTIAN.  (Oonrt 
of  Appeals  of  Kentucky.  April  10,  1901.)  Ap- 
peal from  circuit  court,  Ballard  coanty.  "Not 
to  be  officially  reported."  Action  hy  8.  H.  Mc- 
Chriatian  aninst  Joseph  A.  McUirlatian  for 
divorce  ana  alimony.  Judgment  for  plaintiff 
for  only  a  part  of  the  amount  claimed  as  all- 
mpny,  and  she  appeale.  Affirmed.  Bogg  & 
WIckliae.  for  appelUnt.  3.  H.  Nichols  &  Son. 
for  appellee. 

PATNTER,  0.  J.  After  a  careful  examina- 
tion of  the  record  In  this  case,  we  are  of  the 
opinion  that  the  Jndgment  of  the  conrt  bdlow 
anotild  not  be  disturbed,  ^le  jndgment  Is  at- 
finned. 


MURPHDY  V.  0ITIZBN8'  3AV.  BANK  OF 
OWENSBORO.  (Court  of  Appeals  of  Ken- 
tucky. March  6,  1901.)  Appeal  from  circuit 
court,  Daviess  coanty.  "Not  to  be  offlclnlty 
reported."  Action  on  a  bill  of  exchange  by  the 
Citizens'  Savings  Bank  of  Owensboro  aguinst 
W.  B.  Radd,  agent,  and  John  Murphey.  Jndg- 
ment for  plaintiff,  and  defendant  John  Mnr- 
phey  appeals.  Affirmed.  Walker  &  Slack,  for 
appellant.  J.  A.  Dean,  for  appellee. 

BURNAM,  J.  Tl^B  suit  is  between  the  same 
parties,  and  Identically  the  same  defenses  are 
relied  on,  aa  in  case  No.  1  (this  day  decided) 
61  S.  W.  25,  and  for  reasons  therein  ^ven  the 
jndgment  Is  affirmed,  with  damagea. 


MURPHY'S  CREDITORS  v.  JONES. 
(Court  of  Appeals  of  Kentucky.  March  14, 
1901.)  Appeal  from  circuit  court,  Whitley 
county.  "Sot  to  be  officially  reported."  Ac- 
tion by  the  creditors  of  John  Murphy  against 
him.  in  which  attachments  were  Issued  nud 
levied.  Jndfrment  sustaining  claim  of  J.  D. 
Jones  to  the  attached  property,  and  plaintiffs 
appeal.  Afllrmed.  Crawford  a  Moore,  for  ap- 
pellanta.  Tje  &  Denham,  for  appellee. 

PAYNTER,  a  J.  John  Murphy  was  a  mer- 
chant In  Oorbin,  and  In  addition  to  a  general 
mercantile  buslneas  he  carried  on  the  ilHcit 
sale  of  whisky.  Prosecutions  were  instituted 
against  him  and  he  was  afraid  to  sobmit  to 
arrest.  He  reached  the  conclusion  that  It  was 
necessary  to  sell  his  store,  which  he  did  to  the 
appellee.  Jones,  the  agreed  consideration  being 
9900,  ^00  of  which  was  cash  in  hand  paid, 
and  for  the  balance  of  the  purchase  money 
Jones  executed  his  two  notes  to  him  tor  (^00 
each,  payable  In  dz  and  twelve  months.  Aft- 
er this  sale  was  completed  Murphy  made  an 
assignment  of  these  notes  with  otbers  for  the 
benefit  of  his  creditors,  but  the  question  as  to 
the  TtUdlty  of  that  assignment  la  not  here. 


Gertain  creditors  sued  out  attachmenti  agatnat 

him  and  had  them  levied  upon  the  property 
which  Jones  purctiased  from  nim.  It  was  sold 
and  the  proceeds  awaited  the  dispodtlon  of  the 
court.  Jones  Intervened  by  filing  a  petition, 
claiming  that  he  was  the  owner  of  the  prop- 
erty. After  a  trial  before  a  jury,  under  proper 
Instmctious  of  the  court.  It  returned  a  verdict 
to  the  effect  that  Jones  was  the  owner  of  the 
'  merchandise  levied  upon  under  the  attach- 
ments, and  the  court  so  accordingly  adjudged. 
The  testimony  which  Jones  offered  tended  to 
show  that  he  was  solvent  and  abundantly  able 
to  pay  for  the  merchandise  wUch  he  purchas- 
ed.  While  he  was  made  aware  of  the  circum- 
stances under  which  Murpt^  sold  the  mervhnn- 
,  dlse,  he  did  not  know  that  he  was  in  debt, 
I  and  especially  did  he  not  know  that  his  prop- 
:  erty  was  not  abundantly  sufficient  to  meet  his 
obligations.   The  court  approved  the  finding  of 
the  jary,  and  rendered  judgment  in  favor  of 
Jones  for  the  proceeds  of  the  merchandise 
,  which  was  sold.  So  we  have  both  a  verdict 
of  the  jury  and  the  judgment  of  the  circuit 
court  that  the  sale  was  not  made  by  Murphy 
with  an  intent  to  defraod  his  creditors.  We 
are  of  the  opinion  that  the  facts  proven  In  this 
I  case  will  notiustify  us  in  reaching  a  cwitrary 
conclusion.  The  Judgment  is  affirmed. 


STILL  V.  STEVENS  et  si.  (Court  of  Oian- 
cery  Appeals  of  Tennessee.  Feb.  19,  1901.) 
Appeal  from  chancery  court,  Williamson  coan- 
ty; H.  H.  Oook,  Chancellor.  BiU  by  S.  J.  Still 
against  Lewis  Stevens  and  others.  From  a  de- 
cree dismissing  the  bill,  complainant  appeals. 
Affirmed.  Henderson  &  Berry,  for  appellant. 
R.  N.  Richardson,  for  appellees. 

MUKRY.  J.  Hiia  suit  wss  brought  by  bill 
filed  in  the  chancery  coart  of  Williamson  coun- 
ty, Tenn.,  on  May  2G,  1890,  seeking  to  recover 
from  defendant  Lewis  Stevens  the  amount  of 
a  note  for  $100  and  accrued  interest  thereon, 
and  also  to  collect  from  Lewis  Stevens  and 
Dr.  W.  A.  Paschall  an  order  or  dnebiU  for  945 
I  and  Interest  thereon,  and  also  to  collect  from 
{  Lewis  Stevens  the  sum  of  $56  and  interest, 
alleged  to  be  due  from  him  as  the  balance  of 

Eurchase  money  on  a  stock  of  goods  wtiich 
ewis  Stevens  Is  alleged  to  have  purchased 
from  C.  A.  Still  for  $200,  which  $200  was  to 
be  paid  to  S.  J.  Still,  and  was  paid  to  him  by 
said  note  tor  $100.  and  an  order  drawn  by 
Lewis  Stevens  on  Dr.  W.  A.  Paschall  for  $45, 
and  $43  to  be  paid  In  cash.   The  statements 
and  averments  in  the  bill  ace  aa  follows:  TbAt 
about  1891  complainant  sold  to  the  firm  of 
Whitfield  A  Still  a  stock  of  goods  at  Clover* 
croft,  Tenn.,  including  a  lease  upon  the  store- 
house in  which  the  goods  were  contained. 
That  the  sale  was  made  to  the  members  of  the 
firm  separately,  each  agreeing  to  pay  complain- 
ant one-half  the  price  of  $40a  or  KtOO  each. 
After  this  C.  A.  ^till.  of  Whitwortil  ft  Still, 
agreed  to  sell  and  did  sell  his  undivided  one- 
I  half  interest  In  said  stock  of  goods  to  defend- 
'  ant  Lewis  Stevens,  and  It  was  agreed  between 
'  C,  A.  Still  and  Lewis  Stevens  that  the  latter 
I  would  pay  the  whole  of  the  $200,  less  about 

§12.  which  complainant  owed  to  Whitfield  ft 
till,  directly  to  complainant  In  discharge  of 
the  indebtedness  of  0.  A.  Still  to  complainant. 
'  This  was  agreed  to  and  understood  by  all  the 
I  parties.  That  in  pursuance  of  tills  agreement, 
about  October,  1892,  defendant  Lewis  Stevens, 
I  with  the  defendant  David  Stevens  as  surety 
.  thereon,  executed  a  note  to  the  complainant  In 
I  the  sum  of  $100,  and  also  about  the  same  time 
gave  to  complainant  an  order  on  the  defend- 
ant Dr.  W.  A.  Pasduli  for  $46;  the  balance 
of  the  purchase  price  Iksvlng  been  agreed  to  be 
paid  by  Stevens  to  complainant  In  cash  within 
the  next  few  days  thereafter.   As  an  expliina- 
I  tlon  of  the  reason  why  these  payments  were 
to  be  made  as  above  stated,  complainant  statee 
I  the  following:  Cbmplainant  was  indebted  to 
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one  John  B.  ^llou  In  the  turn  ot  (100,  nnd  It  t 
was  agreed  between  complainant  and  I^wis  | 
Stevena  that  the  latter  wonld  execute  the 
abore  note  for  |100,  with  stkrety,  in  order  that  | 
the  complainant  mieht  deliver  ue  note  to  Tul- 
loaa,  and  take  ap  nis  own  note.   Hiat  W.  A. 
Paschall  owed  said  SteTens  the  snm  of 
and  Stevens  agreed  to  giTe  and  did  give  to  com- 
plainant an  order  on  Faschall  therefor,  and  it 
was  understood  that  Stevens  would  pa^  com- 

Slalnant  the  balance  in  cash  within  a  few 
ays.  The  said  note  and  order  were  torned 
over  by  complainant  to  his  attorney,  William 
Hoose,  with  the  InBtmctions  Cor  bim  to  proceed 
with  the  collection  thereof,  and  said  attorney 
did  on  December  20.  1803,  take  from  Pasi^hall 
hie  duebitl  for  $46,  payable  to  complainant, 
and  said  duebill  was  In  possession  of  said  at- 
torney at  the  time  of  his  death  In  October, 
1895.  That  said  doebUi  is  now  in  the  hands 
ef  defendant  H.  P.  Fowlkea.  administratcff  of 
William  House;  F»wlkee  claiming  to  hold  the 
dnebill  In  order  to  secure  the  indebtednefm  of 
complainant  to  his  Intestate.  That  this  note  Is 
the  indiTldoal  property  of  the  complainant,  and 
that  said  Fowlaes,  as  administrator,  has  no  in- 
terest therein  nor  claim  thereto.  That  the 
claim  of  Fowlkes  Is  made  in  perfect  good  faith, 
but  the  facts  are  as  above  stated.  That  de- 
fendant Paschall  has  been  ready  all  along  to 
pay  the  amount  of  said  order  or  duebill  of  $45. 
but  the  defendant  Lewis  Stevens  contends 
that  the  money  ahoold  be  paid  to  him,  instead 
ot  to  complainant,  and  all  parties  are  brought 
befon  the  com-t  in  orSer  tbat  the  rights  of  all 
may  be  protected.  That  defendant  Lewis 
Stevens  owes  to  complainant  said  note  for 

?I100  and  Interest,  upon  which  David  Stevens 
I  hie  surety.  That  ne  and  Paschall  owe  also 
•aid  ¥46  and  interest,  and  that  no  part  ot  the 
same  has  ever  been  paid.  Tbat  defendant 
Lewis  Stevens  owes  also  said  balance  of  $43 
and  interest.  That  said  note  for  $100  has  bt-en 
mislaid.  That  complainant  expects  to  find  It 
and  will  produce  ft  on  the  hearing.  If  not 
found,  he  will  make  the  necessary  affidavit  of 
its  loss.  The  prayer  of  the  bill  Is  for  decree 
against  Lewis  Stevens  for  the  amount  ot  bis 
indebtedness  for  the  purchase  of  the  one-half 
interest  In  the  stock  of  goods  from  C.  A.  Still, 
and  for  decree  against  said  Stevens  and  David 
Stevens,  surety  for  said  note  and  Intereet,  and 
decree  against  Paschall  and  Lewis  Stevens  for 
$46,  the  amount  of  said  order  or  duebill  and 
Interest,  and  for  decree  against  Lewis  Stevens 
for  the  remaining  S53  and  interest,  and  that 
the  rights  and  eqaities  of  ail  parties  be  pro- 
tected by  proper  decree,  and  for  general  re- 
lief. 

Lewis  and  Davtd  Stevens  filed  their  answer 
to  complainant's  bill  June  2,  1886,  In  which  it 
Is  stated  and  averred  that  they  know  nothing 
of  the  sale  and  stock  of  goods  to  the  firm  of 
Whitfield  &  StlU,  that  they  bad  nothing  to  do 
with  that  transaction,  know  nothing  of  its 
terms,  conditions,  etc.  The  respondent  I^ewis 
Stevens  denies  that  he  bought  the  undivided 
one-half  interest  in  said  stock  of  goods  from 
O.  A.  Stilt,  one  of  the  members  of  Whitfield  & 
Still,  and  agreed  to  pay  $200,  less  $12  thnt 
complainant  owed  to  Whitfield  &  Still.  He 
denies  that  be  agreed  to  pay  this  amount  to 
complainant  S.  J.  Still.  He  denies  thnt  In  pur- 
suance of  said  agreement,  atrant  October,  1802, 
he,  with  defendant  David  Stevens  as  suTCtr, 
executed  hit  note  to  complainant  in  the  snm 
of  $100,  and  also  about  the  same  time  gave 
to  complainant  an  order  on  the  defendant  Dr. 
W.  A.  Paschall  for  $45;  the  balance  of  the 
purchase  price  having  been  agreed  to  be  pnid 
by  Stevens  to  complainant  in  cash  in  a  few 
days  thereafter.  Some  time  In  the  year  1S02 
Lewis  Stevens  agreed  to  purchase  from  C.  A. 
Still  his  undivided  one-half  interest  in  tlje  stock 
of  goods  in  the  storehouse  at  Clovercroft,  and 
agreed  to  give  $200;  and  be  agi-eed  to  execute 
n  note  to  lum  for  $100  as  part  ot  the  $200,  and 


t  to  give  him  an  order  on  Dr.  W.  A.  Paschii) 
I  for  $45,  and  the  rest  ot  the  ^00  was  to  be 
cash.  He  did  execute  bk  note  to  lum,  sod 
I  turned  over  to  him  the  order  on  Dr.  W.  A. 
Paschall.  litis  transaction  was  entirely  viA 
a  A.  Still,  and  if  complainant,  S.  J.  Still,  hid 
anything  to  do  with  it,  or  ever  nad  any  interef. 
in  it  in  any  manner,  respondott  never  knew  11 
On  the  next  day  attu  this  trade  was  made 
Whitfield,  one  of  the  members  ot  the  firm  ci 
Whitfield  &  Still,  came  to  the  town  ot  FrankliB, 
and,  unbeknown  to  respondent  and  withoo: 
his  consent,  made  a  deed  of  trust  on  the  6ti>ck 
of  goods  of  the  firm  of  Wbitfidd  &  Still  iri 
nominated  Thomas  Jameson  aa  trustee  or  at- 
^gnee.  V^oa  hearlns  of  this  asslspment  n- 
•pendent  weat  immediately  to  see  Ol  A.  StiH 
and  they  then  and  there  rescinded  thdr  trade. 
0.  A.  Still  gave  back  to  reepondent  the  im 
note,  and  the  order  on  Dr.  Paachall  was  csd- 
oeled.  The  stock  of  goods  was  tnmed  mtt 
to  the  asugnee,  who  to<A  them  and  aM  then 
out  under  the  assignment.  Reepondent  aaet 
had  the  goods  In  his  possession  and  never  real- 
ized a  cent  from  them.  Respondoit  immeditte- 
ly  wmt  to  Dr.  Paachall.  and  told  him  diat  the 
order  on  him  was  handed  back  to  reepondent 
that  It  was  now  reapondent's  property,  ud 
told  Paschall  not  to  pay  the  order  to  C.  A. 
Still,  or  any  one  else,  but  to  respondent.  Sf- 
spondent  now  has  the  orijrinai  order,  and  Till 
produce  it  on  the  trial.  This  transaction  mt 
all  with  a  A.  Still,  and  S.  J.  Still  was  not 
knows  to  them.  Bespondent  chaises  that  Pat- 
cbaU  now  owes  bim  the  S4S  and  Interest  theic- 
on,  and  neither  S.  J.  Still  nor  H.  P.  Fowlkes. 
administrator  of  William  House,  has  any  in- 
terest In  the  same,  but  it  la  respondent's  pTc>p- 
erty.  He  denies  thet  he  mvts  gave  to  tttem  the 
order  on  Paschall,  or  ever  agreed  to  do  ». 
He  denies  that  this  note  or  order  was  turQe>l 
over  by  complainant,  S.  J.  Still,  to  his  ftttome!-. 
William  House,  because  he  never  had  it  to 
turn  over,  neither  did  he  ever  own  it,  nor 
it  his  property.  The  note  was  returned  to  re- 
spondent, and  he  destroyed  It,  and  he  still  has 
in  bis  possession  the  order  on  Paschall.  There- 
fore complainant  could  not  have  placed  said 
note  In  the  hands  of  his  attorn^,  and  all  tvcb 
allegations  are  false.  He  denies  tliat  he  owes 
complainant  the  $100  note,  denies  that  ht 
owes  the  $46  order  on  Paschall,  denies  that  hp 
owes  the  $48  and  interest,  and  denies  owinf! 
complainant  any  snm  whatever.  He  charges 
that  Dr.  Paschall  owes  respondent  the  sum  ot 
$45  and  interest  on  the  same,  and  asks  a  de- 
cree tor  this  amonnt  against  Dr.  W.  A.  Pas- 
chall. and  he  asks  that  this  be  taken  as  ■ 
cross  UU  as  to  this  amount  against  Paschall. 
David  Stevens  denies  owing  complainant 
surety  on  the  $100  note,  or  tnat  he  is  indebted 
to  liiia  in  any  snm ;  eaya  that  he  did  sign  a  note 
for  Lewis  Stevens  as  security,  payable  to  Q.  A 
Still,  and,  as  he  understood.  It  was  for  the 
purchase  money  of  0.  A.  Still's  interest  in  the 
stock  ot  goods;  but  he  emphatically  denie* 
owing  it  to  S.  J.  Still,  or  any  one  else,  and 
states  that  shortly  after  the  signing  of  said 
note  Lewis  Stevens  brought  the  note  to  him 
(David  Stevens)  and  stated  tbat  the  trade 
about  the  goods  between  him  and  C.  A.  Still 
was  broken  up.  and  "be  destroyed  the  note 
that  he  and  I  had  executed.  I  have  nrver 
heard  of  the  note  since,  till  this  Mil  was  filed." 
Bespondent  LswIb  Stovens  says  that  he  koowi 
nothing  of  the  transaction  between  complaio- 
ant  and  William  House.  In  which  he  states 
that  be  turned  over  to  House  the  note  tor  flOO 
and  the  order  on  Paschall;  "bat  respMident 
knows  one  thing,  that  complainant  oonld  not 
have  turned  over  the  note  that  was  vxecnted 
by  Lewis  and  David  Stevens,  for  tbat  note  had 
been  destroyed  by  defendant,  and  was  bii 
property,  and  he  could  not  have  turned  orer 
the  order  on  Mr.  PoBchall,  for  he  (Lewis  Ste- 
vens) now  has  that  order  in  his  possession,  tsd 
has  had  it  ever  since  the  trade  was  canceled, 
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ind  if  Dr.  Paschall  executed  to  WUHam  House 
X  complaioaot  a  dnebill,  he  did  ft  without  au- 
thority from  Lewis  Sterens  and  without  bis 
bnowledse  or  consent." 

We  find  the  facta  to  be  aa  foUows:   (1)  Tliat 
complainant,  8.  J.  StlU,  was  the  owner  of  a 
stock  of  goods  at  CloTercroft,  Tenn.,  in  the 
year  1801,  at  which  time  he  sold  said  floods 
to  Tom  Whitfield  and  a  A.  Still,  composins 
the  firm  of  WhitSeld  &  Stiil,  for  the  agreed 
consideration  of  S400.   Whitfield  paid  for  one- 
half  of  said  goods  (200,  and  C  A.  Still  ex- 
t-cuted  his  note  to  S.  J.  StUl  for  C185,  which 
note  is  as  foUows:   "Due  S.  J.  Stilf  «186,  with 
interest  at  6  per  cent,  from  date  until  paid. 
One-half  of  the  ahove  amount  la  to  he  paid  on 
the  Ist  daj  of  January,  1892,  and  the  remain- 
der the  1st  day  of  January,  1893;  the  same 
being  for  oce-nalf  interest  in  the  storehouse 
and  stock  of  goods  and  fixtures  and  proceeds 
that  ar*  therrfn.  The  tiUe  to  the  above  prop- 
erty is  to  remain  In  the  said  8.  J.  Still  nntil 
this  note  is  paid,  and  if  I  should  sell  the  said 
property,  or  any  part  thereof,  before  or  after 
the  matnrl^  of  this  note,  I  agree  to  apply  the 
proceeds  of  said  sale  to  the  payment  of  this 
note.   The  aforedescribed  property  is  on  the 
land  of  J.  I).  Wilson,  known  as  the  Clorer- 
croft  Post  Office.  This  Feb.  13,  1891.  a  A. 
Still."    (2)  After  this  sale  by  S.  J.  Still  to 
Whitfield  &  Still,  to-wit,  about  October,  1892. 
O.  A.  Still  sold  his  one-half  interest  in  said 
stock  of  goods  to  Lewis  Stevens,  who  was  at 
that  time,  and  bad  been  for  some  time  before, 
clerking  for  Q  A.  Still  in  said  store,  and  that 
the  said  Lewis  Stevens  was  to  execute  to  O. 
A.  Still  a  note,  with  securi^,  for  SlOO,  and  to 
give  him  an  order  on  Dr.  Pastdtall.  who  was 
owiD]  Lewis  Sterens.  for  945,  and  to  pay  bim 
the  balance  of  said  9200  in  cash.  (S)  That  the 
said  Lewis  Stevens  did  execute  and  deliver  to 
C.  A.  Still  said  note  for  flOO,  with  David  Ste- 
vens as  security  thereon,  and  that  he  drew 
an  order  on  Dr.  W.  A.  Paschall  for  f45,  and 
delivered. tiiat  to  0.  A.  Still,  and  that  be  was 
to  pay  the  balance  of  said  $200  agreed  to  be 
paid  for  the  goods  within  a  few  days.  (4) 
That  soon  after  this  agreed  sale,  and  the  ex- 
ecution and  delivery  to  G  A.  Still  of  said  note 
for  9100  and  the  S^S  order  on  Paschall,  Tom 
Whitfield  went  to  Franklin,— perhaps  the  next 
day,  the  precise  time  not  being  shown,  but  it 
being  shown  that  It  was  within  a  few  days  of 
said  agreed  sale, — and  made  an  assignment  or 
trust  deed  to  one  Jameson,  as  trustee  or  as- 
signee, of  the  entire  stock  of  goods  as  the 
goods  of  Whitfield  &  StUl;  that  Lewis  Stevens, 
on  learning  that  the  trust  deed  was  being 
made,  went  immediately  to  C.  A.  Still  and  de- 
manded a  cancellation  and  rescission  of  said 
sale  of  said  goods,  and  also  demanded  of  said 
Still  said  note  for  9100,  with  Dave  Stevens  as 
xecurfty  thereon,  and  also  the  order  on  Dr. 
Paschall  for  9^5:   that  thereupon  C.  A.  Still 
agreed  to  rescind  and  cancel  said  trade,  and 
did  deliver  up  to  said  Lewis  Stevens  said  9100 
note,  and  told  him  to  go  to  Dr.  Paschall  nod 
get  the  94C  order,  which  Lewis  Stevens  did, 
and  thus  the  entire  transaction  and  trade  be- 
tween C.  A.  Still  and  Lewis  Stevens  for  the 
interest  of  O.  A.  .Still  in  said  goods  was  can- 
celed, rescinded,  and  ended.   (6)  That  on  the 
day  the  asslsnment  was  made  to  Jameson  C 
A.  StiU  was  in  possession  of  the  storehouse 
and  gooda,  and  that  on  that  day  the  said  0.  A. 
Still  was  selling  and  disposing  of  the  goods  as 
rapidlj  as  possible  for  prices  far  below  cott, 
and  for  just  such  prices  as  he  could  sell  for, 
witboTit  any  regard  to  the  cost  of  the  goods, 
and  remarking,  at  the  time  he  was  so  disposing 
of  the  goods,  that  he  wanted  to  sell  as  many 
as  he  could  In  order  to  raise  money  to  go  to 
Texas;  and  in  fact  It  appears  that  he  4llered 
to  sell  the  entire  stock  during  that  day  for  975, 
and  later  on  on  the  same  day  for  990>  He  had 
exclusive  and  entire  control  and  possession  of 
tbe  goods,  ai^  Lewis  Stevens,  m  appears  tn<m 


the  testimony,  was  not  there  on  that  day.  {6) 
That  Jameson,  the  trustee,  took  immediate  pos- 
session of  said  goods,  and  sold  them  out,  and 
applied  the  entire  proceeds  to  the  payment  of 
debts  of  the  firm  of  Whitfield  &  Still,  and  that 
the  said  Lewis  Stevens  never  received  one  cent 
from  said  goods  for  O.  A.  Still's  interest  therein 
in  any  way.  (7)  That  said  9100  note  of  Lewis 
Stevens,  with  Dave  Stevens  surety,  was  never 
delivered  to  complainant,  S.  J.  Still,  nor  was  It 
ever  his  proper^.  He  says  himself  that  he 
never  got  the  note  from  Lewis  Stevens.  When 
asked  this  Question,  "Did  you  ever  get  the  9100 
note  from  Lewis  Stevens,  and  state  what  be- 
came of  It?"  he  says:  "I  got  it  afterwards. 
I  got  it.  A  fellow  found  it  in  a  book  and  gave 
it  to  me.  John  Yauglm  found  the  hook,  and 
gave  me  the  book  and  note."  When  asked  this 
further  question,  **Why  didn't  Lewis  Sterens 
give  yon  the  note  when  he  brooght  It  back  aft- 
er he  had  seen  Blaj.  Tnllon?"  he  makes  tbla 
answer:  "He  told  me  that  he  believed  that 
he  wouldn't  take  the  store;  that  they  were 
going  to  make  a  deed  of  trust  to  somebody.  I 
forgot  how  he  did  state  that,  and  didn't  fl^ve 
me  the  note.  I  know  that  he  didn't  give  it  to 
me.'*  Thns  complainant  clearly  shows  that  the 
note  was  never  delivered  to  him  and  never  was 
his  property.  He  further  shows  that  the  note 
was  lost,  or  at  least  says  that  Vaughn  found 
it  and  gave  it  to  him,  and  that  he  gave  it  to  his 
attorney,  House,  and  directed  him  to  proceed 
to  collect  it.  Now,  It  appears  that  this  note 
vras  never  heard  of  from  the  time  that  com- 
plainant claims  that  tbe  trade  was  made  be- 
tween Lewis  Stevens  and  O.  A.  Still,  so  far  as 
complainant  is  concerned,  until  be  puts  it  in 
the  bands  of  bis  attorney,  which  he  says  was 
from  me  to  three  months  after  the  execution 
of  said  note.  Lewis  Stevens  was  never  called 
upon  to  pay  said  note,  nor  was  anything  ever 
said  to  him  about  said  note  by  complainant,  or 
by  WlUiam  House,  his  attorney,  until  tbe  bill 
in  this  case  was  filed,  on  lUj  3a,  1886,  a  period 
of  nearly  four  years  after  the  execution  of 
said  note  and  after  it  was  due.  Hie  first  no- 
tice that  Stevens  ever  had  after  the  trade  was 
rescinded  that  complainant  claimed  the  note  or 
that  he  desired  its  payment  was  by'  the  filing 
of  the  bill  in  this  case.  The  complainant  says 
himself  In  his  deposition  that  be  needed  mtmey 
very  badly,  and  was  sorely  pressed.  Tet  he 
lets  this  note,  which  is  shown  to  be  amply 
solvent,  sleep,  so  to  speak,  for  nearly  four 
years  without  ever  asking  for  p»ment.  or 
without  any  attempt  to  enforce  collection  of 
the  same.  (8)  That  this  note  conld  not  be 
found  among  the  papers  of  said  William  House 
after  his  death,  after  diligent  search  both  by 
his  law  partner  and  administrator.  Mr.  House 
died  in  1886,  a  nenod  of  three  years  after 
complainant  sas^  he  delivered  the  note  to  him 
for  collection.  This  neglect  on  the  part  of  the 
complainant  and  his  attorney,  Mr.  House,  if 
complainant's  statements  are  true,  seems  in- 
deed strange,  especially  in  view  of  the  fact 
that  complainant  so  badly  needed  money.  De- 
fendant Lewis  Stevens  swears  positively  that 
Still  delivered  to  him  the  note  when  the  trade 
was  canceled,  that  he  carried  it  to  Dave  Ste- 
vens' house  and  showed  it  to  him,  and  then 
burned  it  up.  Dave  Stevens  swears  positively 
that  Lewis  Stevens,  a  short  time  after  the  ex- 
ecution of  the  note,  did  bring  said  note  to  bis 
house  and  show  it  to  him  (Dave  Stevens)  and 
that  he  (Lewis  Stevens)  told  bim  that  he  had 
burnt  the  note  up;  and  this  statement  as  to 
tbe  burning  of  said  note  by  Lewis  Stevens  to 
David  Stevens  la  not  excepted  to.  Oomplalnaot 
swears  that  be  had  tbe  original  order  on  Pas- 
chall, and  delivered  it  also  to  William  Heoae 
for  collection,  while  Lewis  Stevens  swears 
positively  that  complainant  never  did  have 
said  ori^ual  order,  that  be  (Lewis  Stevens)  has 
bad  it  In  bis  possession  ever  since  the  cancel- 
lation of  said  trade  between  him  and  O.  A. 
Still,  and  he  produces  the  tame  and  file*  It  r 
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IMUt  of  the  record  in  this  case.  (9)  We  find 
that  complainant  was  never  the  owner  aod 
bolder  of  said  note  and  order  on  Pascballt  nor 
was  either  aaid  note  or  order  ever  his  prop- 
«rtj,  nor  waa  he  erer  entitled  to  recover  either 
on  aaid  note  or  order.  If  the  a&me  was  fonnd 
and  delivered  to  him  as  stated  bj  Taaghn,  this 
woald  not  entitle  him  to  said  note  or  to  collect 
the  auam.  We  find  that  there  la  nothing  dne 
from  any  of  the  defendants,  and  eepeciallr 
Lewis  and  Dave  Stevens  and  W.  A.  Fascball, 
to  complainant  on  account  of  any  of  the  mat- 
ters sued  tor  or  mentioned  and  set  forth  in  the 
face  of  his  bilt;  and  we  further  find  that  W. 
A.  Peachall  owes  Lewis  Stevens  said  sum  of 
$45  and  Interest  thereon  tiam  the  date  of  aaid 
order.  The  chancellor  so  found  as  we  find,  or 
at  least  reached  the  aame  results  ai  to  the 
facts,  sod  decreed  that  complainant's  bill  be 
dismissed,  and  that  he  pay  the  cost  accraed  in 
this  causes 

From  thia  decree  complainant  appealed  and 
has  assirned  the  following  errors:  "(1)  The 
purchase  by  Stevens  of  0.  A.  Still's  one-half 
Interest  in  the  firm  of  Whitfield  A:  Still  was 
made  with  the  consent  and  approval  and  for 
the  benefit  of  complainant,  and  for  the  pur- 
pose of  discharging  and  paying  off  G.  A.  Still's 
indebtedness  to  complaiuaat,  and  Stevens  m&de 
the  purchase  with  that  understanding.  (2) 
The  note  of  Lewis  and  David  Stevens  for  $tOO 
was  delivered  to  complainant  in  part  payment 
of  said  purchase  by  Stevens.  Said  note  has 
not  been  canceled,  but  has  been  mislaid  or  lost^ 
or  destroyed  by  Stevens,  and  ii  the  property  of 
complainant,  upon  which  he  is  entitled  te  judg- 
ment against  toe  two  Stevenses.  <3>  The  order 
on  Paachall  for  |46  is  the  property  of  com- 
plainant, and  complainant  is  entitled  to  jndg- 
ment  for  that  amount  u^nst  PaschaU,  utd  to 
judgment  against  Lew»  Stevens  for  the  re- 
mainder ot  the  $200,  to  wit,  $55." 

We  are  of  opinion*  and  so  bold,  that  there  is 
no  error  in  the  decree  of  the  chancellor,  that, 
ttie  assignments '  of  error  are  not  well  tnken, 
and  the  same  are  OTermled  and  disallowed, 
nnd  the  decree  of  the  chancellor  is  affirmed. 
The  complainant  and  bis  surety  on  the  prose- 
eutloa  bond  will  pay  the  cost  of  the  cout-t  be* 
low,  and  com[)lainant  and  his  surety  on  the 
appeal  bond  will  pay  the  cost  of  the  i^tpeal. 
All  concur. 

Affirmed  orally  by  sapr«ne  court,  March  14, 
1901. 


CITY  OF  SAN  ANTONIO  v.  PIZZTNI  et  al. 
(Supreme  Court  of  Texns.  March  18,  1901.) 
Error  to  court  of  civil  appeals  of  Fourth  su- 
preme Jadlcial  district.  Action  by  Francisco 
Pizzlnl  against  the  city  of  San  Antonio  and 
others.  From  a  judgment  of  the  court  of  dvil 
appeals  (58  6.  W.  B39)  affirming  a  judnnent 
of  the  district  court  In  favor  of  the  plamtifi  and 
tile  other  defendants,  the  defendant  dty  brings 
error.  Affirmed  In  part  and  reversed  in  part. 
Geo.  G  Altgelt  and  I.  C.  Baker,  for  plaintiff 
in  error.  Oarlos  Bee.  Ingram  &  Davis,  snd 
Glarii,  Ball  ft  Fuller,  for  defendant  in  error  PIs- 
ziid. 

WILLIAMS,  3.  This  case  is  Uke  that  of 
City  of  San  Antonio  v.  Smith,  50  S.  W.  1109, 
recently  decided  by  this  court,  except  that  in 
the  present  case  tne  jndgtnent  of  the  district 
court  bi  favor  of  defendant  in  error  Pizzini,  as 
w^l  as  that  In  favor  of  defendants  Hildebrand 
&  Hamilton,  against  the  city,  was  affirmed  by 
the  court  of  civU  appeals  m  S.  W.  635).  and 
the  city  assigns  error  upon  both  parts  of  the 
judgment  of  affirmance.  We  are  ot  opinion 
that  the  assignments  of  error  by  which  the  city 
seeks  to  reverse  the  judgment  in  favor  of  Pix- 
sini  were  correctly  decided  by  the  court  of  dvU 
appeals,  but  that  there  was  error  in  the  affirm- 
ance of  the  judgment  in  favor  of  Hildebrand 
^  HamUton,  and  npon  thia  the  writ  ol  error 


was  granted.  The  opinion  in  the  case  rcfem^i 
to  states  the  reasons  for  this  omnion.  Tb' 
Judgment  in  favor  of  Pizzini  is  affirmed,  I-l: 
the  judgments  of  the  district  court  and  of  tb'- 
court  of  civil  appeals  in  favor  of  Hildebrand 
&  Hamilton  are  reversed,  and  the  cause, 
between  the  dty  and  tiioie  defendants,  is  re- 
manded. Affirmed  in  part  and  reversed  and  re- 
manded in  part 


NORTH  BRITISH  M£RCAimi<B  INS. 
CO.  V.  KBMKSDO.  THUKINGIA  INa  OO. 
V.  SAMB.  BOXAL  INS.  CO.  v.  SAME.  (Su- 
preme Court  of  Texas.  Feb.  11,  lOOL)  Error 
to  court  ot  dvil  upeals.  Actiims  Iqr  V.  Ke- 
mendo  sgainst  tlie  NortJi  British  Mercantile  Id- 
surauce  Company,  the  Thuriugia  ZnEuranee  CSom- 
I>any.  and  the  Royal  Insurance  Company.  Judg- 
ments for  defendants  were  reversed  oy  tlie  court 
of  civil  appeals  under  an  agreement  that  the 
cases  were  to  abide  the  decision  in  the  case  of 
the  same  plaintltC  against  the  Western  Asbot- 
ance  Company,  57  S.  W.  293.  From  the  judg- 
ment of  reversal,  defendants  bring  error. 

PBB  CUBIAM.  Opinion  of  oonit  of  civfl  ap- 
peals reversed,  and  of  district  court  affirmed, 
under  decision  in  60  S.  W.  €61,  under  an  acee- 
ment  that  the  decisions  in  these  eases  were  to 
abide  the  decision  in  such  case. 


Ex  parte  ALLEN.  (Court  of  Ckiminsl  AppesLi 
of  Texas.  March  13,  1901.)  Appeal  from  dis- 
trict court.  Red  Riv«  coon^;  Sen  H.  Denton, 
Judge.  Habeas  corpns  by  6ns  Allen,  arrested 
for  murder,  tor  the  porpase  of  securing  baiL 
Judgment  refusing  the  writ  affirmed.  Johnson 
ft  Chambers  and  N.  A.  Shaw,  tor  appellsnt. 
D.  E.  Simmons.  Acting  Asst  Atty.  Gnu  for 
the  State. 

DAYIDeON,  P.  J.  Appellsnt  was  azxvsted 
for  murder,  and  resorted  to  the  writ  of  habeas 
corpus  for  the  purpose  of  securing  bail.  Upon 
the  hearing  under  the  wilt  the  eonrt  remanded 
him  to  custody.  We  have  carefully  azamiiKd 
the  facts  and  believe  the  action  of  the  court  is 
correct.  The  judgment  is  affirmed. 


C^APPELL  V.  STATRi  (Gbart  of  Crimijial 
Appenls  ot  Texas.  March  13,  1901.)  Appeal 
from  Kaufman  county  court;  Cl  M.  Onmbsugh, 
Judge.  Ddla  Cbappeil  was  convicted  at  aasanlt. 
and  she  appeals.  Appeal  dismissed.  W.  H. 
Jack,  for  appellant  D.  B.  Simmons,  Acting 
Asst.  Atty.  Q«i.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  in  the 
justice  court  of  prednct  No.  2  of  Kaofman 
county  of  an  assault,  and  appealed  to  the  coun- 
ty court.  There  the  appeal  was  dismissed  fur 
want  of  a  proper  appeal  bond,  and  from  this 
judgment  appeal  is  prosecuted  to  this  court. 
The  lecognuance  on  this  appeal  is  defective, 
and  is  an  exact  copy  of  the  recogaisance  in 
CHiappell  V.  State  (just  decided)  61  S.  W.  02S. 
In  tnat  case  we  said:  "After  rocitiug  the  of- 
fense, the  recognizance  states  that  appelant  has 
heoi  convicted  in  the  county  court,  bat  does 
not  state  the  amount  of  the  punishment.  As 
a  matter  of  fact,  the  appeal  was  dismissed, 
and  there  was  no  conviction.  We  have  frequent- 
ly dismissed  appeals  in  this  character  ot  case 
where  the  recognizance  was  the  same  as  here, 
niis  recognizance  should  have  stated  that  the 

Earty  stood  charged  with  a  misdemeanor,  had 
eeu  convicted  in  the  justice  court  and  appealed 
to  the  county  court,  and  Hie  appeal  was  there 
dismissed,  and  from  thia  judgmoit  the  appeal 
was  prosecuted.  However,  we  are  not  prescrib- 
ing any  form  of  recognizance,  simply  statins 
that  the  recognizance  sfaould  be  In  accordance 
with  the  judgment  For  the  Teasona  stated, 
the  appeal  la  dismissed. 


*  Behcailns  denied  April  10,  1*01. 
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GLOPTON  T.  8TATB.1  (Ooart  of  Crimiaid 
Appedb  (tf  Tens.  AUrch  6.  1901J  Appeal 
from  Midland  county  court;  B.  R.  Bryan, 
Judge.  Walter  Clopton  was  coavicted  of  vio- 
lating the  local  option  law,  and  be  appeals. 
Affirmed.  Flnley,  Etheridge  &  Knight,  for  ap- 

StUant.  D.  E.  Simmons,  Acting  Ant  Atty. 
en.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  conyicted 
for  violating  the  local  option  law,  and  appeals. 
Hils  is  a  eompaoion  case  to  caase  No.  2,171, 
Truesdell  v.  State  (jost  decided)  61  S.  W.  935. 
The  qoestioni  are  the  same,  and  on  the  au- 
thority of  that  case  tii*  Judgment  is  affirmed.  , 


BSTB8  T.  STATE.  (Ooart  of  Orlminal  Ap- 
peals of  Texas.  Feb.  27,  1901.)  Appeal  from 
Hale  coontj  court;  W.  C.  Mathes,  Juduc. 
Qande  Bstes  was  convicted  for  plajing  cards, 
and  appeala.  Affirmed.  Wilson  s  Kinder,  for 
appellant.  D.  B.  SlmmoBB.  Actlnc  AmL  Attr. 
Ckm.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
for  playing  cards  nnder  an  indictment  similar 
to  that  passed  on  in  Williams  v.  State  (Tex. 
Or.  App.)  60  S.  W.  248.  Snch  Indictment  was 
held  valid.  It  is  the  only  qnestion  presented 
for  rvvlslon  In  this  case.  The  Jndgment  1»  af- 
firmed. 


JSx  parte  KENNEIDT  ot  al.  (Ooart  of  Crim- 
inal Appeals  of  Texas.  March  6,  1901.)  Ap- 
peal from  district  coart,  Harris  coantv;  A.  CX 
Allen,  Judge.  Habeas  eorpas  proceedings  by 
W.  It.  and  Lee  Kennedy.  Prom  a  judgment 
remaDding  them  to  custody,  they  appeal.  Re- 
versed. A.  W.  Boyd  and  M.  O.  Fakes,  for  ap- 
pellant. D.  E.  Simmons,  Acting  Asst  Atty. 
Gen.,  for  the  State. 

HENDERSON,  J.  Under  a  charge  of  mur- 
der appellants  were  held  by  the  sheriff  of  Gal- 
veston county,  and  they  resorted  to  the  writ  of 
habeas  corpus  before  Hon.  A.  C.  Allen,  jadge 
of  the  criminal  district  court  of  Harris  county, 
for  bail.  Upon  the  hearing  of  the  appUcation 
they  were  remanded,  and  appeal.  We  bave 
examined  the  record  carefully,  and  In  our  opin- 
ion the  facts  show  appellants  are  entitled  to 
ball;  and  we  hereby  fix  the  amount  of  the  bail 
of  each  at  $10,000.  Upon  the  giving  of  bail  In 
the  sum  stated,  conditioned  in  the  terms  of  the 
law  and  as  required  thereby,  appellants  will 
be  released  from  custody.  Judgment  is  revers- 
ed, and  appellants  admitted  to  ball  In  the  sum 
of  $10,000  each. 


MOORE  V.  STATE.   (Conrt  of  Criminal  Ap- 

Seals  of  Texas.  March  20,  1001.)  Appeal  from 
istrict  court,  Kaufman  county;  J.  E.  Dillard, 
Judge.  Ed.  Moore  was  convicted  of  burglaiy, 
and  be  appeals.  Affirmed.  D.  E.  Emmons, 
Acting  Asst.  Atty.  Qen.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  convicted 
nnder  an  indictment  charging  him  with  bur- 
KlBrizlng  a  private  residence,  and  his  punish- 
ment assessed  at  26  years'  conSnement  In  the 
penitentiary.  The  record  is  before  us  without 
statement  of  facts,  bills  of  exceptions,  or  mo- 
tion fer  new  trial,  and  as  presented  to  ns  no 
error  Is  apparent.  The  Judgment  Is  affirmed. 


WA0SWORTH  T.  STATE.  (Court  of  Crim- 
Inal  AppMl*  of  Texas.   March  lit,  1901J  Ap- 

yeal  from  Parker  county  court;  I.  N.  ttoach, 
odge.  J.  B.  Wadsworth  was  convicted  for 
selling  liquor  without  a  license,  and  he  appeals. 
Affirmed.  D.  E.  Simmons,  Acting  Asst.  Atty. 
Gen.,  fat  tha  SUte.   

>  RChaarliig  denied  April  U,  IML 


DAVIDSON,  P.  J.  Appellant  was  convicted 
for  selling  liquor  without  obtaining  a  Ilcraaa 
in  a  local  option  territory,  and  bis  punishment 
assessed  at  a  fine  of  $800.  This  record  brings 
in  review  the  decisions  beginning  with  Snear- 
ley  V.  State,  40  Tex.  Or.  R.  507,  62  S.  W.  547, 
63  S.  W.  60a  These  decisitms  are  suffldently 
familiar  to  the  precession  to  require  no  farther 
diacnssion.  I  dissented  in  that  ease,  and  have 
not  changed  my  views.  It  is  annecessiry, 
therefore,  to  enter  into  a  dlBcnssion  of  the 

Suestiona  urged  for  reversal;  they  having  been 
edded  adversely  to  appellant  la  the  cases 
supra.  The  Judgment  la  affirmed. 


BIRD  CANNING  CO.  v.  COOPEB  GBO- 
OERY  CO.  (Oourt  of  CivU  Appeala  of  Texas. 
Marcti  20,  1901.)  Appeal  from  Mclennan 
county  court;  J.  N.  Gallagher,  Judge.  Action 
between  the  Bird  Canning  Company  and  the 
Cooper  Grocery  Company.  From  a  judgment 
in  favor  of  the  latter,  the  former  appeals. 
Affirmed.  H.  P.  Jordan  and  J.  T.  Sluder,  for 
plaintiff  in  error.  John  W.  Davis,  for  defend- 
ant in  error. 

FISHER,  C.  J.  We  have  carefully  examined 
into  every  question  raised  by  plaintiff  in  error's 
assignments  of  errors,  and  have  reached  the 
conclusion  that  they  are  not  well  taken. 
Therefore  the  judgment  ^  th«  trial  court  Is 
affirmed.  Affirmed. 


GRACE  V.  WALKER  et  al.  (Court  of  dvil 
Appeals  of  Texas.  April  10,  1901.)  Appesl 
from  district  court,  Fannin  oocnty;  fii.  S. 
Chambers,  Judn.  Injonction  by  O.  D.  Grace 
against  Emily  Walker  and  others.  From  a  de- 
cree la  favor  of  the  defendants,  the  plaintilE 
appeala  Affirmed.  P.  CI  Thurmond  and  0.  D. 
Grace,  for  appellant.  Richard  B.  Semple,  for 
appellees. 

KEY,  J,  We  approve  and  adopt  the  con- 
clusions of  fact  and  law  filed  by  the  trial  Judge, 
and  amrm  the  judgment.  It  was  not  shown  by 
the  testimony  that  the  obstructions  complain- 
ed of  by  appellant  were  placed  in  a  pablic 
street  as  alleged.  The  conclusion  of  the  court 
that  the  land  upon  which  the  improvements 
referred  to  were  placed  was  not  shown  to  be 
a  pablic  street  is  sustained  by  the  evidence  and 
Justified  the  judgment  against  appellant,  who 
as  plaintiff  sought  an  injunction  against  ap- 
pellees. Jndgment  affirmed. 


GULF,  a  &  S.  F.  RY.  00.  et  al.  t.  HOI^ 
LAND.  (Court  of  Civil  Appeals  of  Texas. 
April  3,  1001.)  Appeal  from  Runnels  county 
oourt;  C.  H.  WiltiDgliam,  Judge.  Action  by 
J.  H.  Holland  against  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company  and  another. 
From  a  jndgment  in  favor  of  plaintiff,  defend- 
ants appeal.  Affirmed.  Oswald  S.  Parker, 
Harris  &  Smith,  J.  W.  Tenr.  and  Chas.  K. 
Lee,  for  appellants.  John  L  Guion,  for  appel- 
lee. 

FISHER,  C  J.  We  are  of  the  opinion  that 
the  evidence  Is  sufflciput  to  support  the  ver- 
dict and  judgment  of  the  trial  court.  We  have 
carefully  examined  into  all  the  onestions  rais- 
ed and  find  no  reversible  error.  Therefore  the 
judgment  is  affirmed.  Affirmed. 


MISSOURI.  K.  &  T.  RY.  00.  OF  TEXAS 
V.  MARTIN.  (Court  of  Civil  Appeals  of  Texas. 
March  13,  lOOTL.)  Appeal  from  district  court. 
Hilt  county;  W.  Poindexter,  Special  Judge. 
Action  by  John  E.  Martin  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.  Affirmed.  T.  8.  Miller  and 
Ramsey  &  Odell,  for  appellant.  T.  &  Smith. 
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Nclflon  Phillips,  L.  A.  Carlton,  tcni  Hamphr^ 

&  McLean,  for  appoIle«, 

FISHER,  a  J,  This  la  an  action  for  dam- 
ases  by  the  appellee  against  the  railway  cum- 

Sany.  Judgment  in  the  trial  court  was  n'n- 
ered  In  favor  of  the  appellee.  We -find  that 
the  facts  stated  and  the  acts  of  negligence 
alleged  in  the  plaintitTa  petition  are  substuD- 
tially  proren,  with  the  exception  of  the  aver- 
meat  to  the  effect  that  the  enidneer  In  charge 
of  the  locomotire  that  stmck  the  plaintiff  dis- 
covered his  peril  in  time  to  prevent  running 
him  down,  and  with  this  exception  the  appel- 
lant was  guilty  of  negligence  as  alleged.  The 
only  qaestioD  raised  in  this  appeal  by  the 

gropoaitions  presented  by  appellant  in  Its  brief 
I  that  the  appellee  was  guilty  of  contributory 
negUg«ice  in  going  upon  the  trad^  and  placing 
himself  in  a  position  of  danger.  Much  coald 
be  said  npon  this  subject,  and  an  extended 
argument,  Msed  npon  the  facts,  could  be  made 
in  support  of  oar  concliision  that  the  appcilee 
WBB  not  guilty  of  cMitribntorj  negligence;  hat 
apon  this  qaestion  we  are  content  sfmply  with 
the  statement  of  oar  conclusion  to  the  effect 
that  there  are  facts  and  drcumstances  in  the 
record  which  authorized  the  couclnsiou  that 
appellee  was  not  guilty  of  contributory  ne^- 
gence.  We  find  no  error  in  the  record,  and  the 
jndgmrat  la  affirmed.  Affirmed, 


WESTERN  UNION  TEI*  00.  t.  SNOD- 
GRASS.1  (Court  of  Civil  Appeals  of  Texas. 
Feb.  0,  1901.)  Appeal  from  district  i-ourt, 
Bexar  county:  S.  J.  Brooks,  Jadge.  Action  by 
William  C.  Snodgrass  against  the  Western 
Union  Telegraph  Company.   From  a  jndgment 


1  Rahearlng  denied  Harsli.  1^  IMS.  and  writ  of  «ror 
denied  by  auprama  eourU 


Id  favor  of  the  plaintiff,  the  defendant  appeals. 
Affirmed.  Norman  O.  Klttrell  and  Webb  A 
Finley,  for  appellant.  K«Uar  ft  Williams,  for 
appellee. 

NEIIjL,  J.  A  Btatonent  of  the  nature  of  ttiia 
ease  and  the  conclusions  of  fact  reached  br 

precede  in  onr  certificate  of  the  questi<)D  of 
law  certified  to  the  supreme  court  60  S.  W. 
306.  Therefore  it  is  not  necessary  to  reiterate 
tbem  here.  The  answer  of  the  supreme  court 
to  the  question  of  law  certified  settles  this 
case  in  appellee's  favor,  and  upon  its  antbar- 
lt7  tiie  Jadgment  la  affirmed. 

STATE  T.  HUFF.  (Supreme  Court  of  Mis- 
souri, Division  No.  2.  Uarcfa  26,  1901.)  Dii^ 
senting  oplnicm.  For  majority  o^nion,  aee  61 
S.  W.  900. 

GANTT.  3.  (dissenting).  In  my  opinion  the 
judgment  must  be  reversed,  and  the  cause  re- 
manded, became  the  court  erred  in  the  admia- 
aioQ  and  rejection  of  evidence  as  pointed  ont  in 
the  opinion.  I  do  not  concur  in  holdine  there 
was  DO  evidence  npon  which  to  base  the  vef^ 
diet  In  my  opinion  it  la  not  the  province  of 
this  court  to  determine  the  weight  of  eridence 
when  there  is  a  conflict  of  testimony.  It  was 
for  the  Jury,  who  saw  the  witnesaea  and  heard 
them  deliver  their  evidence  to  say  whether  the 
prosecutrix  was  imi>eachea  to  such  an  extent 
that  her  evidence  must  be  wholly  discarded. 
Neither  do  I  agree  that  the  return  on  a  snb- 
potina  must  state  that  the  officer  went  to  the 
residence  of  the  witness  in  his  efforts  to  serve 
the  writ.  When  he  returns  that  after  diligent 
seardi  be  is  unable  to  find  the  witness  in  his 
county,  it  is  sufficient,  and  the  presnmptloD  at- 
tending all  official  conduct  is  tluit  be  has  di»e 
his  duty.  I  do  not  agree  to  the  eriticiBms  apoa 
court  or  coonseL 


Ehd  or  Casbs  or  Voi.  6L 
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ABANDONMENT. 

''Appeal  and  Error."  {  12. 

ABATEMENT  AND  REVIVAL 

lUgLt  of  action  bj  or  against  personal  repre- 
■entetiTCw  u»  "Bzacntora  and  ▲dmlnlstm- 
ton,"  1  & 

f  1.  Waiwwr  of  szouda  oi  abatuMBt 
mmd  tlx*  mmd.  buuumt  of  yl»«ai«K 
la  casaval. 

ITDder  Sarles'  Gv.  St.  art.  1269,  and  rnle  24 
(20  S.  W.  xUi.),  Korerning  practice  in  county 
courts,  a  plea  to  the  Jurisdiction  is  waived  by 
permitting  three  terms  of  court  to  pass  without 
calling  the  court's  atteutiou  to  it.— Watson  t. 
Mirike  (Tex.  Dt.  App.)  538. 

"Where  defendant  bad  filed  a  plea  in  abate- 
ment and  an  answer  to  the  merits  of  the  case, 
and  on  the  appearance  day  requested  plain- 
tiff's counsel  to  have  the  hearing  of  the  plea 
and  on  the  merits  set  for  a  day  certain,  which 
was  done,  the  defendant  did  not  waive  his 
right  to  be  heard  on  his  plaa  of  abatement.— 
Bennett  v.  Stnitton  <Tex.  GSt.  App.)  9ffi. 

ABSENCE. 

Snqm^n  of  running  of  statute  of  Umltation^ 
see  "LfaniUtlon  of  Actions,"  {  2. 

ABUTTING  OWNERS. 

Aasessments  for  expenses  of  public  improTe- 
ments,  see  "Manicipal  Corporations,"  (  7. 

Compensation  for  taking  of  or  Injury  to  lands 
or  easements  for  paUie  iue»  see  "Bminent 
Domain."  fS  %  4. 

ACCESSORIES. 

Bee  "Homicide,'*  1 1. 

ACCIDENT. 

Oaose  of  death,  Ke  "Death,**  1 1. 

ACCOMMODATION  PAPER. 

See  ''BUla  and  Notes." 

ACCOMPLICES. 

Tertlmonr,  aee  "Orimliwl  Zav,**  If  4-10. 

ACCORD  AND  SATISFACTION. 

Bee  "Oompromlie  and  Settlement";  'Oteleaaeb'* 

ACCOUNT. 

Aeconntlng  between  partners,  see  "Partner^ 
■Up,"  |V 

—  by  executor  m  admlniatrator,  aee  "Bxecn- 
tors  and  Administrators,"  |  7. 


Of  ris^t  of  action, 
tiona,"  1  2. 
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ACCRUAL 

see  "Umiutfon  of 


ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  fl  8. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Evidence,"  $  6. 

I  1.    TaUac  and  aortlAoate. 

A  finding  held  insufficient  to  show  a  compli- 
ance with  Code,  i  20B2.  providing  for  the  cor- 
rection of  the  certificate  of  privy  examination 
of  a  married  woman  on  execution  of  a  deed. — 
Madden  v.  Mason  (Tenn.  Sup.)  &4. 

That  the  acknowledgment  of  a  trust  deed  by 
a  married  woman  was  taken  by  the  trustee  is 
not  alone  siiffldent  ground  for  aunullingjt  at 
her  Itwtance.— Weidman  v.  Templeton  fTenn. 
Ch.  App.)  102. 

Under  Rev.  St.  arts.  635,  4618,  no  title  passes 
where  the  acknowledgment  of  a  married  wom- 
an's deed  to  her  separate  estate  Is  taken  by 
the  husband  of  the  grantee.— ^eoi&  t.  Baker 
(Tex.  Civ.  App.)  989: 

I  S.   OperatlMK  aad  eCeet. ' 

In  trespass  to  try  title  to  land,  held,  that  the 
inserting  of  the  description  of  the  property  in 
a  deed  after  the  same  nad  been  signed,  sealed, 
and  acknowledged  did  not  render  the  recording 
thereof  inoperative  as  against  subsequent  pur- 
ebosen.— Hmike  t.  SUcy  (Tex.  <3iv.  App.)  500. 

ACTION. 

Abatement,  see  "Abet«ment  and  Berlval." 

Actions  between  partie*  In  particular  relations, 
see  "Master  and  Servant,"  ||  2,  7;  "Part- 
nership," S  6. 

  co-tenants,  see  "Partition,"  1 1. 

 joint  debtors,  see  "Oontrlbntlon." 

Accrual,  see  "Umitation  of  Actions,"  |  2, 

Bar  by  formw  adjudication,  see  "Judgment," 

i  6. 

Commencement  wltbln  period  of  limitation,  aee 

"Limlution  of  Actions,"  I  2. 

Criminal  prosecutions,  see  'Xirimlnal  Law.** 

Jurisdiction  of  courts,  see  "Oourts." 

Laches,  see  "Equity,"  |  2. 

Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Pnweention." 

Particular  forms  of  action,  see  "Beplevia"; 
"Trespass  to  Try  Title." 

 remedies  In  or  Incident  to  actions,  see  ''At- 
tachment"; "aamldunenf*;  "Znjnnctlon"; 
"Receivers." 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror": "Certiorari";  ''Exceptions,  Bill  of"> 
^Jn^mentj^  |^  2;  "Justices  of  the  Peace,*'  S 

Suits  In  equity,  see  "Equity." 

 In  justices*  courts,  aee  "Jostlcea  of  the 

Peace.^'  S  3. 


AcUon$  bu  or  agalnat  parUeuUtr  cUme$ 
pqrMes. 


See  "Brokers,"  l|  1-fi;  "Corporations."  I  8; 
"Bzecutoni  and  Administrators."  |  6;  "Has- 
band  and  Wife,"  |  3;  "Municipal  Corpora- 
tions." t  12;  "Partnership/*  {  4;  "Beceiven,*' 
I  2;  "Schools  and  School  District*,"  1  1. 
Foreign  executor,  see  "Executors  and  Admlnls- 
Ac-      trators,"  i  S. 

Heirs,  see  '^Descent  and  Distribution."  f  S. 
ai05) 
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Beorganized  Corporation,  aee  "Corporations," 
Trustees,  see  "Tmsts."  I  & 

Particular  causa  or  grounds  qf  action. 

See  "Bills  and  Notes,"  }  4;  "Contribution**; 
"Death,"  {  1;  "Bjectment";  "Forcible  Entry 
and  Detainer,"  S  1;  "Insuranne,"  8§  8.  10; 
"Libel  and  Slander/'  {  3;  "MalfcioQB  Prose- 
cution "  S  1;  "Money  Paid";  "NecUgence," 
S  4;  "Taxation,"  S  4. 

Breach  of  contract,  see  "Sales,"  I  6. 

 of  warranty,  see  •'Sales,"  {  6. 

Foreign  Judgment,  see  "Judgment,"  {  10. 

Personal  injuries,  aee  "Carriers,"  S  4;  "Master 
and  Servant,"  S  7;  "Railroads,"  H  2-4. 

Price  of  goods,  see  "Sales,"  |  5. 

  of  land,  see  "Vendor  and  Purchaser,"  {  6. 

Recovery  of  tax  paid,  see  "Taxation,"  9  3. 

Services,  see  "Master  and  Servant,"  §  2. 

Taking  of  or  injury  to  properlj'  in  exercise  of 
power  of  eminent  domain,  aee  "Eminent  Do- 
main," I  4. 

Wages,  see  "Master  and  Servant,"  {  2. 

Wrongful  attaclunent,  see  "Attachment,"  i  4. 

Particular  forms  qf  special  relief. 

See  "Creditors'  Suit";  "Divorce";  "Injunc- 
tion"; "Interpleader";  "Partition,"  {  1;  '^Qui- 
eting  Title";  "Specific  Performance." 

Admeasurement  or  assignment  of  dower,  aee 
"Dower,"  S  2. 

Alimony,  see  "Divorce,"  |  3. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Dissolution  of  partuerahip,  see  "Partnership," 
I  6; 

Establishment  and  enforcement  of  right  of 
homestead,  see  "Homestead,"  i  5. 

■        of  trust,  see  "Tmets,"  i  3. 

Establishment  of  will,  see  "Wills."  i  4. 

Foreclosure  of  morteage,  see  "Mortgasea,"  I  6. 

Reformation  of  wriitten  instrument,  see  "Bef- 
ormation  of  Instruments." 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  {  2. 

Particular  proceedinftB  in  actions. 

See  "Appearance";  "Continuance";  "Costs": 
"Damages";  "Depositions";  "Dismissal  and 
"Konauit":  "Evidence";  "Execution";  "Judg- 
ment": "Jury";  "Limitation  of  Actions"; 
"Parties":  "Pleading";  "Process";  "Trial"; 
"Venue." 

Verdkt,  see  'TTrlal,"  {  & 

I  1.   IT&tim  and  fonn. 

Under  Ov.  Code  Frac.  {  11,  subsec.  4,  the 
court  may  in  Its  discretion  transfer  an  ordinary 
action  to  the  eQnity  docket,  vrithoot  motion,  it 
the  action  Involves  complicated  accounts. — 
Brasheara  v.  Ijetcber  County  Court  (Sy.)  285. 

I  2.   Joinder,    spUttinc,  oonaoUdatlon, 
and  seTeranoe. 

Where  a  creditor  sued  to  have  certain  pref- 
erential acta  of  the  debtor  declared  to  operate 
as  an  assignment  for  the  benefit  of  creditors, 
making  the  debtor  and  the  preferred  creditors 
defendants,  the  court  properly  refused  to  per- 
mit him  to  be  made  a  party  defendant  to  an 
action  by  the  preferred  creditors  against  the 
debtor  in  which  an  attachment  was  usned  and 
levied;  it  being  the  duty  of  the  court  to  have 
the  two  actions  con8olidated.^teltler  t.  Hel- 
enbosb'a  Bx'ts  (KyO  701. 

Where  several  parcels  of  land  were  assessed 
against  defendants  as  separate  tracts.  It  was 
not  error  to  refuse  to  consolidate  separate  snlts 
against  each  tract.— Watklns  v.  State  CCex. 
Civ.  App.)  532. 

An  exception  that  a  plea  for  damages  in  the 
alternative  In  an  action  to  recover  land  consti- 
tutes a  misjoinder  of  actions  Is  without  merit. 
-Schneider  t.  Sellers  -  (Tex.  (Tiv.  App.)  541. 


ADJOINING  LANDOWNERS. 

See  ''Bonndarles.'* 

ADJUDICATION. 

Of  courts  In  general,  see  "Gonrta,"  I  L 
Operation  and  effect  of  former  adjudlcatlMi. 
■ea  "Judgment,"  |  7. 

ADJUSTMENT. 

Of  loBs  within  Insnranee  pt^icy.  sea  "baor- 
ance,"  f  7. 

ADMINISTRATION. 

Of  estate  of  decedent,  aee  ''Bhwcutors  and  Ad- 
mlnlstrators." 

ADMISSIONS. 

As  erldenoe,  aee  "Brldenoa^"  |  6l 

ADOPTION. 

Breach  of  agreement  to  adopt,  aee  "GontracC;*' 


An  adopted  son  held  not  entitled  to  recover 
the  estate  of  hia  adopted  father,  as  against 
the  testamentary  dlsporttlon  thereof.— Steele 
v.  Steele  (Mo.)  815. 

Facts  held  to  show  an  executed  parol  con- 
tract of  adoption,  enforceable  as  against  a 
foster  father's  estate,  though  the  adoption  was 
not  by  deed  as  reqoired  by  statute.— I^nn  t. 
Hockaday  (Ho.)  866. 

An  adopted  child  la  not  within  a  oonTwmnce 
to  "bodily  heirs."  —  Baleh  t.  Johnson  (Tenn. 

Sup.)  289. 

Adoption  proceedings  instituted  by  a  married 
woman  and  her  husband,  nnd«  Shannon's 
Code,  I  5400,  make  the  child  hers,  as  well  u 
his,  for  the  purpose  of  inheritance.- Baldi  T. 
Johnson  (Tenn.  Sap.)  289. 

ADULTERATION. 

See  "Food." 

ADULTERY. 

Ground  of  forfeiture  of  dower,  see  "Dower," 

Evidence  held  not  sufficient  to  aapport  a  con- 
viction of  adulteiT.— Bradshav  t.  State  CTex. 

dr.  App.)  713. 

ADVERSE  CUIM. 

To  real  property,  see  "Quieting  Title.** 

ADVERSE  POSSESSION. 

See  "Lfanltatlon  of  Actions." 
Against  co-tenant,  see  "Tenancy  in  Oommon," 
12. 

I  1.   Katnre  and  reqvJaltes. 

One  of  several  vendors  being  an  Infant  when 
she  undertook  to  convey,  the  possession  of  the 
purchaser  did  not  become  adverse  to  her  until 
she  became  of  age,  and,  as  she  was  then  and 
has  ever  since  been  a  married  woman,  the  stat- 
ute has  never  commenced  to  run  agauut  her. — 
Pope  v.  Brassfield  iKy.)  5. 

Where  a  title  bond  purporting  to  be  the  obli- 
gation of  several  joint  owners  of  land  referred 
to  therein  was  not  aighed  by  all  the  owners 
named,  tha  possession  of  tna  obligees,  who 
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claimed  the  entire  tract,  was  adverse  to  the 
owners  who  cUd  not  aien  the  bond,  and  also  to 
one  of  the  rigners  who  was  a  married  woman 
and  tbertttore  not  bound.  —  Pope  t.  Brassfield 
<Ky.)  6. 

Ignorance  of  one's  rights  does  not  prevent 
the  rrmning  ot  the  statnte.— Pope  t.  Brassfield 

(Ky.)  5. 

Where  defendant  had  been  In  adverse  pos- 
sesrion  of  land  for  more  than  15  years  wnen 
plaintiff  boogbt  the  land  and  accepted  a  deed 
for  It,  the  title  thus  acqnired  by  defendant 
was  not  defeated  by  his  snbseqnent  agreement 
to  the  appointment  of  processioners  by  tbe 
county  conrt  and  the  fixing  of  the  line  by  them 
so  as  to  nve  tbe  land  to  plaintiff.— Falton  v. 
Borders  (Ey*)  1001. 

A  deed  need  not  be  recorded  to  be  color  of 
title,  where  land  Is  known  as  grantee's  land 
and  the  true  owner  knows  of  snch  fact.— Plas- 
ter V.  Grabeel  (Mo.)  68U. 

One  going  into  possession  nnder  recorded 
deed  ana  cnltlTating  part  of  land  for  10  years 
acqnirea  title  by  adverse  possession,  thoagb  he 
lives  on  other  land.— Plaster  T.  Orabeel  (Mo.) 

589. 

Where  a  minor  made  a  parol  sale  of  land, 
and  the  vendee  took  poBsession  and  paid  the 
parchase  price,  his  possession  was  adverse; 
and  he  was  not  a  vendee  in  possession  under  an 
execoted  contract  merely  becaase  the  minor 
bad  promised  to  execote  a  deed  at  majority.— 
Ogle  V.  Hignet  (Mo.)  686. 

Where  a  father  who  conveys  real  property  to 
his  children  remains  in  possession  thereof,  bat 
does  not  claim  any  interest  therein  adverse  to 
the  children,  their  interest  therein  is  not  de- 
feated by  limitation.— Bosarth  t.  Wattt  CTenn. 
Cb.  App.)  108. 

Sayles*  Ann.  Civ.  St.  1897,  art.  3351,  Md 
to  preclude  the  obtaining  of  title  to  an  artifi- 
cial lake  dedicated  to  public  use  by  adverse 
poaseeslon.— Gille&n  v.  Cfity  of  Frost  (Tex.  Civ. 
App.)  345. 

Where  defendant,  noder  a  deed  covering  land 
in  controvexay  and  adjoining  land,  enters  Into 
possession  and  actnalhr  occupies  the  adjoining 
land,  claiming  the  whole,  for  more  than  'M 
years,  his  possession  shonld  be  deemed  coex- 
tensive with  tbe  description  in  his  deed,  so  as 
to  give  defendant  title  by  advene  posseBslon.— 
Cmman  t.  Florey  (Tex.  Qr.  App.)  412. 

All  the  Incidents  mentioned  In  the  statute 
conferring  title  by  five  years'  sdverse  posses- 
sion under  a  registered  deed  and  payment  of 
taxes  must  concur  and  be  continued  for  the 
time  prescribed  in  order  to  complete  tbe  bar 
of  the  atatntc^-QlUtun  t>  Fnana  (Tex.  Civ. 
App.)  03a 

If  a  grantee  in  possession  of  land  falls  to 
record  his  deed  in  a  reasonable  time,  tbe  ad- 
verse possession  of  his  grantor  under  a  regis- 
tered deed  is  lost,  and  the  grantee's  adverse 
ponearion  vrill  not  begin  until  his  own  deed  is 
r^stefed.— Oillnm  t.  Fnona  (Tex.  CMv.  App.) 

Tbe  fact  that  defendant  asserted  title  to  land 
as  a  part  of  a  particular  survey  held  not  to 
defeat  the  adverse  character  of  his  possession, 
though  the  land  in  fact  was  not  a  part  of  that 
surT».— Daughtr^  r.  Mew  York  ft  T.  Land 
Oo,  (Tex.  Caiv.  App.)  M7. 

Where  there  was  no  evidence  that  the  land 
4rlaimed  by  plaintiff  was  surrounded  by  other 
land  of  the  defendant,  it  cannot  be  contended 
that  plaintiff  was  entitled  to  a  Judgment  for 
Ita  pnwesalon  under  Rev.  St.  1685,  art.  3345. 
making  possession  not  adverse  where  the  land 
is  eo  MtfTonnded.— DanghtrsT  t.  New  York  & 
T.  Land  Oo.  (Tex.  GLw,  App.)  M7. 


The  fact  that  defendant  la  1882  signed  an 
agreement  that  the  land  In  controvert  was 
not  a  part  of  a  certain  survey  hdd  not  to  de- 
teat  his  subsequent  titie  by  adverse  pcesesdon 
under  that  survey. — Daughtrey  v.  New  York 
&  T.  Land  Go.  (Tex.  Qv.  App.)  M7. 

I  a.   PImhUbc  avMeme*,  tHal,  mmA  m- 
▼lew. 

Where  defendant  asserted  titie  by  adverse 
possession,  his  testimony  that  he  claimed  the 
property  as  a  part  of  a  certain  survey  AeM 
admissible  to  snow  the  nature  of  his  poaeea- 
slon.— Daughtrey  v.  New  Yoric  ft  T.  Land  Oo. 
(Tex.  ar.  App.)  M7. 

AFFIDAVITS. 

See  "Depositions.** 

AGENCY. 

* 

See  Principal  and  Agent** 

AGREEMENT. 

See  "Contracts.*' 

AGRICULTURE. 

The  contention  that  a  faraa  laborer  was  enti- 
tied,  under  Seas.  Laws  1807,  p.  218,  to  main- 
tain a  lien  on  the  crop  produced  by  his  labor 
for  only  the  last  SO  days'  work,  held  not  sus- 
tainable.—Osh  T.  First  Nat.  Bank  (Tex.  C!iv. 
App.)  728. 


See  "Divorce; 


ALIMONY. 

i  3. 

ALLOWANCE 


To  surviving  wife,  husband,  or  cbDdren  of  de- 
cedent, see  "Bxecuton  and  Administraton," 
IS. 

ALTERATION. 

Of  geographical  or  political  dlTlsions.  see. 
"Counties,"  i  1;  "Schools  and  School  Dis- 
tricts," S  L 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instmmoita.'' 

The  admisdon  of  an  altered  note  In  evidence 
on  tbe  mere  proof  of  the  maker's  signatures, 
witbont  explanation  of  the  alterations,  did  not 
shift  the  burden  of  proof.— S3eln  t.  Gezman 
Nat.  Bank  (Ark.)  572. 

Where  the  indorsee  of  a  note  altered  on  its 
face  proved  the  signatures  of  the  defendants 
in  a  suit  on  the  note,  tbe  instrument  was  ad- 
missible in  evidence  without  explanation  of  tbe 
alterations.— Klein  v.  German  Nat.  Bank  (Ark.) 
572. 

AMENDMENT. 

Of  pleading,  see  "Equity,"  |  8;  "Pleading,"  S3; 
"Process,^'  S  2. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  H 

AMOUNT  IN  CONTROVERSY. 

Jorisdictional  amount,  see  "Appeal  and  Error," 

kl;  "Courts,"  If  2,  8;  '^Justices  of  the 
ace,"  8  2. 

Beview  in  criminal  prosecutions  dMiendent  on 
extent  of  peoaltj.  see  "Criminal  Law,**  I  19. 
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ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  {  2. 
Stabliuff  and  birinff  of  horeea,  see  "Livery  Sta- 
ble Keeperv." 

If  a  teannt,  after  breach  of  bia  contract  and 
after  the  landl<ffd  has  assumed  control  of  the 
cultiTated  land,  tarns  his  cattle  Into  the  in- 
closore  he  has  rented,  and  they  go  upon 
cnltiTated  lands,  be  is  liable  under  Pen.  Code, 
art.  7M.  for  causinc  stock  to  go  on  the  inclosed 
land  of  another.— Gartxell  t.  State  (Tex.  Or. 
App:)  487. 

ANSWER. 

In  pleading,  see  'TIeading,"  |  2. 

APPEAL  AND  ERROR. 

See  "Certiorari":  "Eiceptlona,  BiU  of":  "Jna- 
tices  of  the  Peace,"  i  4;  "New  Trial.'' 

Appellate  jurisdiction  of  partlcalar  coarts,  see 
"Courts,^'  {  3, 

Assessment  of  tazea,  see  "Taxation,"  {  2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," I  3. 

Goats,  see  "Costs,"  |  8. 

Probate  proceedings,  see  "Wills,"  I  4. 

Proceedings  to  establish  drain,  aee  "Drains,** 

Review  In  particalar  civil  actions,  see  "Di- 
vorce," S  2;  "TrespasB  to  Try  Title,"  |  2. 

 of  criminal  proaeentlona,  see  **Orfauinal 

Lav,"  II 10-28;  "Homicide,^'  |  & 

I  1*   ]>oelBioMB  Teviewablo. 

Under  Sluuuion's  Code,  1 4S80,  an  appeal  m&j 
be  taken  from  a  decree  dismissing  a  bill  in  eq- 
itity  OB  to  a  part  of  the  defendajits,  where  the 
defendants  against  whom  the  btU  stul  stood  had 
not  been  served  with  proceas  and  had  not  al- 
tered an  appearanoe.^onea  t.  Stewart  (Tenn. 
Cb.  App.)  1<». 

Under  Shannon's  Code,  §  4889,  no  appeal  lies 
from  a  decree  overruling  a  demarrer  to  a  cross 
bUl.— Neely  v.  Neely  (Tenn.  Cb.  App.)  1033. 

The  supreme  coart  held  to  have  no  jurisdic- 
tion to  grant  a  writ  of  error  to  a  judgment  of 
the  court  of  civil  appeals  reversing  and  re- 
manding a  caoae  for  the  InpufBcteDCy  of  the 
evideoce.—DawBon  v.  St.  Louis  Expanded  M«t- 
al  Elreprooting  Ck>.  (Tex.  Sup.)  118. 

Under  Bev.  St  art.  2540,  an  appeal  will  not 
lie  from  a  judgment  of  a  county  court  dla- 
miasing  an  appeal  from  a  justice  a  Judgment 
allowing  no  damages  in  an  action  of  forcible  en- 
try and  detainer.— Lane  t.  Jack  (Tex.  Ctr. 
App.)  422. 

I  2.    Bisht  of  revlaw. 

In  a  contest  between  a  connty  and  taxpayers, 
as  to  money  alleged  to  have  been  illegally  col- 
lected t9  the  riieriff,  the  sheriff  is  entitled  to 
appeal  from  a  Judgment  against  him  in  favor  of 
the  taxpayers  for  that  part  of  the  tax  held  to 
be  illegal,  and  In  favor  of  tbe  county  for  the 
balance.— Wbaley  v.  Oommonwealth  (Kr.)  35; 
Battiff  T.  Same,  Id.;  Same  r.  Nicholas  Goonty, 
Id. 

Remainder-men  of  a  trust  eatato  Juid  en- 
titled and»  tbe  notice  srared  In  tbe  trust  case 

to  object  for  the  first  time  on  appeal  to  an  or- 
der charging  a  d^t  of  the  life  tenant  against 
their  estate.— A rmi  stead  v.  Armlstead  (Tenn. 
Ch.  App.)  1071. 

I  3.   FvesttBtatioii  mmd  reaerratlom  Im 
lower  oonrt  of  Bvomnda  of  rariew. 

Where  defendant  failed  to  move  for  Judge- 
ment on  a  counterclaim,  because  of  omission  to 
reply  thereto,  such  omission  could  not  he  tak- 
en advantage  of  on  appeal,— Xooog  t.  Qant 
(ArkO  872. 


In  an  action  by  husband  and  wife,  the  hus- 
band having  died  pending  the  action,  die  ob- 
jection that  there  was  no  reviv^w  cannot  be 
made  for  the  first  time  on  vpeal;  the  huaband 
not  having  been  a  neceaaary  par^,— Kiee  t. 
Porter  (Ky.)  268. 

An  error  cannot  be  urged  In  the  app^ate 
court,  where  no  exception  was  taken  uiereto 
at  the  time,  nor  any  assignment  thereof  made 
In  tbe  motion  for  a  new  trial.— Chance  t.  Jol- 
nlogs  (Ho.)  177. 

Whwe  defendants  cUd  not  plead  an  estoppd 
In  pals,  or  Interpose  the  same  as  a  defense  in 
the  trial  court,  such  defense  cannot  be  n^ed 
in  tbe  appellate  court  for  Uio  first  time.— 
(^auce  V.  Jennings  (Uo.)  177. 

A  mling  by  the  trial  conrt,  on  overroUng  a 
demurrer  to  the  evidence,  that  a  corporadon 
bad  not  transacted  businesa  within  the  state 
which  would  require  compliance  with  Act  April 
21,  1891,  will  not  be  considered  on  appeal, 
where  no  objection  or  exception  la  taken  theie- 
to.--aiUaBOuri  Goal  *  Mining  Oo.  t.  L*dd  (Mo.) 

An  Issne  as  to  the  priorities  of  holders  of 
corporate  bonds  securea  by  trust  deed  and  at- 
taching creditors  not  raised  in  tbe  trial  court 
cannot  be  raised  in  tbe  appellate  court.— 
Biesterer  t.  Horton  Land  ft  Lumber  0».  Qia-} 
238. 

Where  an  action  is  brought  to  set  aaide  a  deed 
as  fraudulent,  without  tendering  issue  that  it 
waa  never  delivered,  and  no  evidence  was  in- 
troduced that  it  was  not,  the  question  of  nonde- 
livery cannot  be  raised  on  appeal.— Studybaker 
T.  Oofield  (Mo.)  246. 

Where  cause  Is  tried  on  tbe<H7  that  petition 
alleges  plaintiff  was  rendered  insane  by  an  ac- 
cident, objection  that  petition  did  not  do  so 
cannot  he  first  raised  on  appeal.— Smil^  v.  St. 
Louis  &  H.  By.  Go.  (Mo.)  667. 

A  question  as  to  the  sufficiency  of  a  plead- 
ing cannot  be  raised  for  the  first  time  on  ao- 
peal.— Stark  t.  Publishers:  George  Knapp  ft 

Oo.  (Mo.)  669. 

An  objection  that  evidence  wss  Improperly 
admitted  cannot  be  raised  for  the  first  time  on 
appeaL— Board  of  Trustees  of  Westminster 
College  r.  I^rsol  (MoJ  811. 

Ruling  on  demurrer  may  be  reviewed  on  ap- 

fieal  without  an  exception.^^ewton  t.  Newton 
Mo.)  881. 

Where  no  exceptions  were  taken  to  the  ad- 
missiob  of  testimony,  assignments  of  error  baa* 
ed  on  soeh  admisdon  cannot  be  considered.— 
Stacker  t.  LooIsvUIe  ft  N.  B.  Co.  (Tenn.  SopJ 
766. 

An  raception  to  all  the  proof  In  compIiJn- 

ant's  deposition  in  regard  to  any  conversations 
or  transactions  with  plaintiff's  intestate  M4 
too  vagiie  to  be  considered  on  appeal. — Oallen- 
der  V.  Turpin  (Tenn.  Otu  App.)  1057. 

In  an  action  on  a  benefit  Insurance  certificate, 
where  the  defendant  organisation  was  alleged 
to  be  a  corporation,  and  both  parties  treated 
it  as  snch  on  the  trial  and  in  the  presentation 
of  tbe  case  to  the  ai^llate  court,  the  court 
will  treat  the  defendant  as  such,  though  there 
was  no  evidence  on  the  subject  nor  admission 
of  the  fact  In  the  answer.— Page  v.  Enifdits  ft 
Ladiea  of  America  (Tenn.  Gb.  App.)  1068. 

Where  the  error  In  an  instruction  was  a 
positive  one,  it  was  assignable,  without  a  re- 
quest of  a  special  charge  stating  the  tme  rule. 
—San  Antonio  Traction  Co.  t.  White  (Tex. 
Sup.)  706. 

Hint  verdict  Is  contrary  to  evidence,  when 
not  raised  on  motion  for  n«w  trial,  cannot  be 
made  iMtBis  of .  assignment  of  error. — Misaoori, 
K.  ft  T._Ky.  Co.  of  Texas  r.  Bali  (Tex.  Civ. 
App.)  327. 
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Where  a  tnotioa  for  a  new  trial  stated  that 
the  verdict  was  contrary  to  the  law  and  evi- 
dence, snch  Btatement  wu  too  Keaeral  to  call 
the  attention  of  the  court  to  the  qneBtion  raie- 
ed;  and  hence  the  conrt  of  civil  appeals  will 
not  review  the  qiiestion  on  appeal. — ^Voel<Aer 
T.  McKay  (Ter.  tJiv.  App.)  424. 

Exceptions  not  shown  from  the  record  to 
have  been  presented  to  and  ruled  upon  bj  the 
trial  conrt  will  not  ba  considered  <hi  appeal.— 
Holniea  t.  Thomamn  (Tex.  Ov.  App.)  504. 

Wheiv  limitatioos  are  not  specially  pleaded 
as  a  bar  to  a  canae  of  action,  the  question  is 
waived,  and  cannot  be  ralaed  on  appeal-— Boyd 
T.  Ghent  (Tex.  Qv.  App.)  723. 

Where  a  special  charge  was  not  asked  cov- 
ering an  omission  in  the  court's  charge.  It  can- 
not afterwards  be  coibplalned  of  as  not  being 
anfflciently  apeciSc.— Schneider  t.  Sanders 
(Tex.  ClT.  App.)  727. 

(  4.  Partlea. 

Where  a  city,  appealing  from  a  judgment  de- 
nying its  claim  for  taxes  out  of  the  proceeds 
of  property  sold  to  satisfy  various  liens,  made 
only  one  of  the  lien  creditors  a  party,  it  can  re- 
quire that  creditor  to  pay  only  bis  proportion 
of  the  taxes.— Board  of  Oouncilmen  of  Frank- 
fort T.  Varmera'  Bank  (Ky.)  458. 

No  person  Is  a  party  to  the  appeal  unless  he 
Is  named  in  the  statement.— Board  of  Council- 
men  of  Frankfort  t.  Farmers*  Bank  (Ey.)  468. 

Under  Rev.  St.  art  1391,  where  judgment 
was  rendered  against  tbe  maker  of  a  vendor's 
lien  note  for  the  amount  thereof  and  fore* 
closing  the  lien  aninst  him  and  his  grantee, 
who  bad  assumed  me  payment,  and  the  grantee 
brought  error,  not  making  the  maker  a  party, 
the  petition  was  dismissible  for  defect  of  par- 
tiee.— Yamell  t.  Burnett  (Tex.  Qv.  App.)  153. 

I  5.   ReqvialtM    and    proeaadlmca  tmr 
tnuLafw  of  oASse. 

The  limitation  of  two  years  applicable  to 
original  appeals  does  not  apply  to  a  cross  ap- 

Eeal,  whicn,  under  Olv.  Code  Prac.  8  755,  may 
e  obtained  any  time  before  trial. — Elizabeth- 
town.  L.  &  B.  S.  E.  Co.  V.  Catlettsburg  Water 
Co.  (Ky.)  47. 

Under  Rev.  St  art.  ISdS,  declaring  that,  on 
filing  a  petition  In  error,  citation  must  Issue 
for  the  defendant  in  error,  failure  to  serve  a 
defendant  in  error  with  a  citation  is  ground  for 
the  dismissal  of  the  petitioa.- Yamul  t.  Bur- 
nett (T^  Civ.  App.)  168. 

That  eredltors  of  an  estate  gave  notice  of  an 
appeal  from  a  probate  order,  but  filed  no  bond, 
vas  no  reason  for  dismissing  an  appeal  by  tlie 
executrix.— Brwin  t.  Erwin  (Tex.  OIt.  App.) 
160. 

Under  a  statute  authorising  an  executor  to 
appeal  without  bond,  unless  the  appeal  person- 
ally concerns  him,  the  appeal  of  an  executrix  in 
tbe  interest  of  the  estate,  thoogh  she  was  sole 
devisee  and  legatee,  should  not  be  -dismissed 
for  lack  of  brad.— Brwln  t.  Erwin  (Tex,  Qy. 
App.)  159. 

Under  Sayles'  Qv.  St  art  1670,  requiring 
appellant  to  file  a  bond  within  10  days  from 
the  judgment,  a  bond  filed  after  10  days  does 
not  give  tbe  appellate  court  jurisdiction,  though 
it  Is  dated  back  as  within  10  days  by  consent 
— McMahon  v.  City  Bank  (Tex.  Civ.  App.)  952. 

I  e*  '^^JJ^  proeeedlBKs  HOt  la  no- 
Hie  record  on  appeal  hOd  to  sufficiently  show 
the  parts  of  an  aiBdavit  wblch  the  court  re- 
fused  to  allow  to  go  to  the  jury. — St  Louis,  I. 
M.  &  S.  By.  Co.  V.  Faist  (Ark.)  374. 

The  action  of  tbe  trial  conrt  in  refusing  to 
permit  a  pleading  to  be  filed  cannot  be  revfew- 
ed»  nnless  tbe  pleading  la  made  a  part  of  the 


record  by  order  of  the  court  or  bill  of  excep- 
tions.—Manlre  T.  Habbard  (Ky.)  486. 

An  objectitm  that  the  record  on  appeal  was 
not  filed  within  the  proper  time,  nor  tne  errors 
assigned  within  the  prober  time,  made  after 
the  case  was  called  and  heard,  had  too  late^ 
Home  Ins.  Co.  r.  Webb  (Tenn.  Sup.)  79. 

A  bill  of  exceptions,  filed  after  tbe  time  al- 
lowed by  the  court,  is  too  late,  and  cannot  be 
considered.— Jones  t.  Moore  (Tenn.  Sop.)  81; 
Tucker  v.  Same,  Id. 

Where,  on  a  petition  for  rehearing,  the  ques- 
tion of  a  diminution  of  the  record  is  raised  for 
the  first  time,  and  Its  amendmeut  would  not 
change  the  judgment  the  cause  will  not  be  re- 
manded for  amendment  of  the  transcript. — 
Gass  T.  Waterhouse  (Tenn.  Cb.  App.)  450. 

Where  depositions,  suppressed  on  trial,  would 
not  diange  the  result  if  admitted,  the  appellate 
court  will  not  remand  the  case  for  a  perfection 
of  the  record.— Carter  t.  ?!orton  (Tenn.  Ck. 
A^pJ  661. 

S  7.  Matters  t«  be  shown  hj  veoorA, 

Under  Manaf.  Dig.  i  1310  (Ind.  T.  Ann.  St. 
1899,  I  812),  error  assigned  which  might  have 
been  corrected  by  motion  for  a  new  trial  will  not 
be  considered  on  appeal,  where  none  of  the 

f rounds  on  which  a  new  trial  was  asked  are  sat 
orth  in  the  bill  of  excsptions.— Smith  t.  Simp- 
son (Ind.  T.)  986. 

Under  Acts  1889,  c.  275,  the  record  must 
show  affirmatively  that  a  bill  of  exceptions  was 
filed  within  30  days  from  overruling  the  motion 
for  new  trial,  or  it  cannot  be  considered.-^ones 
T.  Moore  (Tenn.  Sup.)  81;  Tucker  r-  Same,  Id. 

Where  the  record  did  not  show  that  the  chan- 
cellor acted  on  an  exception  to  evidence,  the 
exception  wilt  not  be  reviewed  on  appeal.— 
Callender  v.  Turpln  (Tenn.  Oh.  App.)  1057. 

Where  the  evidence  is  not  in  the  record,  on 
an  appeal  from  an  order  denying  the  relief 
sought  by  a  writ  of  habeas  corpus,  the  deci- 
sion of  the  trial  court  will  be  sustained.- Ex 
parte  Whitney  (Tex.  Cr.  App.)  714. 

An  assignment  that  the  court  refused  to  ^ve 

a  requested  instruction  will  not  be  considered, 
where  the  record  did  not  disclose  whether  It 
was  given  or  refused.— Lindsey  v.  White  (Tex. 
GiT.  App.)  438. 

S  8.   —  Neoesalty  of  bill  of  entepttons, 
ease,  or  statement  of  f  aots. 

An  order -by  the  court  of  appeals,  before  tbe 
submission  of  the  appeal,  striking  the  bill  of 
exceptions  from  the  record,  will  not  be  review- 
ed on  the  final  hearing  of  the  appeal,  where 
more  than  five  years  lapsed  after  the  motion 
for  a  new  trial  was  made  before  it  was  over- 
mled.— White  v.  Louisville  &  N.  R.  Co.  (Ky.) 
279. 

An  exception  recited  in  tbe  record  proper 
does  not  preserve  the  matter  thus  rented. — 
Newton  v.  Newton  (Mo.)  881. 

Where  there  was  no  bill  of  exceptions  to  the 
action  of  the  lower  court,  tbe  fact  that  tbe 
record  showed  the  court's  action  and  the 
grounds  therefor  did  not  bring  the  question 
before  the  court  on  appeal.— Carter  v.  Norton 
(Tenn.  Ch.  App.)  561. 

A  paper  in  the  record  on  appeal,  designated 
"a  wayside  bill  of  exceptions,"  signed  by  an 
attorney,  but  not  by  the  judge,  cannot  be  con- 
sidered.—C^ter  T.  Norton  (Tenn.  Ch.  App.) 
661. 

On  appeal.  In  the  absence  of  a  statement  of 
facts  or  bill  of  exceptions,  rulings  on  evidence 
and  instructions  cannot  be  reviewed.— Moore  v. 
State  (Tex.  Cr.  App.)  487. 

Where,  on  appeal,  there  Is  no  atatement  of 
tacts,  the  findings  will  be  accepted  as  establif ' 
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ed.  by  th«  tMdinonT.  —  LoTCior  Ti  Townaend 
(Tex.  Ot.  App.)  8S1. 

I  0.  —  Q«eatl«M  VMMBtvA  f •>  m- 

-vlew. 

On  an  uirigniiieiit,  as  a.  ground  tor  nmr  trialt 
that  the  court  reftued  to  permit  pt^tuni  to 
conclude  their  argument,  the  refusal  and  plaJn- 
tiffs*  exception  thereto  most  appear  from  the 
bill  of  exceptions  or  the  orders  of  court.-TSi- 
mona  v.  Pearson  (Ey.)  2S9. 

There  can  be  no  rerersal  for  miscondact  of 
counsel  in  argument,  unless  the  objectionable 
argument  appears  from  the  bill  of  exceptions.— 
Illinois  Cent.  R.  Co.  t.  Josey's  Adm^x  (Ky.) 
703. 

Where  a  bill  of  exceptions  does  not  show 
the  presentation  and  denial  of  a  motion  In  ar- 
rest of  judgment,  the  action  of  the  court  in 
OTermling  ue  motion  win  not  be  conddered  on 
appeal.— Missonrl  Cbftl  ft  Mining  Go.  t.  Ladd 
(Mo.)  191. 

He  statement  by  connsel  for  plaintiS  to  the 
jury,  in  an  action  against  a  railroad  company 
for  an  iujnry  on  its  tracks,  that  the  defendant 
waa  a  "law  breaker  from  the  Jump,"  la  not 
sufficient  to  warrant  a  reversal  of  a  judgment 
for  plaintiff,  where  all  the  statements  made  by 
counael  are  not  ritown  by  the  record.— Ander- 
son T.  Unltm  Terminal  B.  Oo.  (Mo.)  874. 

Where  there  was  nothing  In  the  record,  ex- 
cept In  the  motion  for  a  new  trial,  to  show  that 
a  judgment  was  based  on  defendant  being  es- 
topped, an  assignment  that  the  court  erred  in 
so  di^g  will  not  be  etmridered  on  appeah— 
Utterer  t.  Tlmmons  (Tenn.  ^p.)  72. 

Where  all  erldence  as  to  a  resulting  trust 
was  held  iwoperly  exdnded  by  the  court  of 
chancery  appeals,  and  not  preflerved  by  bill  of 
exceptions  on  appeal,  the  question  will  not  be 
considered  by  the  aupreme  court.— Lucas  t.  Ma- 
lone  (Tenn.  Sap.)  82. 

Record  on  appeal  hUd  to  shoir  special  reqnest 
made  after  aeuTery  of  the  regmar  ehatge. — 
Olirer  of  NashTille  ^enn.  Snp.)  88. 

Assignments  of  error  on  the  court'a  refusal 
to  allow  witnesses  to  answer  cannot  be  con- 
sidered, when  it  does  not  appear  what  the  wit- 
ness would  have  stated.— Stacker  r.  IxtnlsTlUe 
ft  N.  R.  Co.  (Tnin.  Sup.)  760. 

Copying  an  amended  bill  In  the  transcript 
A«Id  not  sufficient  to  present  for  review  the 
ruling  of  the  trial  court  In  refusing  to  allow 
the  amendment. — Callender  t.  Tarmn  (Tenn. 
Oh.  App.)  1067. 

Where  there  Is  no  bUI  of  exceptions  show^ 
lug  the  failure  of  the  trial  court  to  file  con- 
clusions of  fact.  Its  failure  so  to  do  will  not 
be  considered  on  appeal.— Barrett  T.  Barrett 
(Tex.  Gy.  App.)  951. 

The  appellate  court  can  only  Look  to  the 
transcript  in  determining  the  rights  of  parties, 
and  must  be  eorerned  tnereby  except  in  casea 
iUTolTlng  its  jurisdiction. — American  Cent.  Ins. 
Co.  T.  Murphy  (Tex.  dr.  App.)  956. 

i  10;  AsslKBmemt  of  arrovs. 

Where  the  pages  of  the  appeal  record  on 
which  evidence  rejected  by  the  trial  court  and 
exceptions  to  the  rejection  are  to  be  found  are 
not  given,  assignments  of  error  on  such  rulings 
cannot  be  considered. — Stacker  v.  Louisville  ft 
N.  R.  Co.  (Tenn.  Sup.)  766. 

The  refusal  of  special  charges  will  not  be 
considered  on  appeal,  when  the  contents  of 
such  special  charges  are  not  set  out  in  the  as- 
signment of  error  or  briefs. — St.  Louis  S.  W. 
By.  Co.  of  Texas  v.  Laws  (Tex.  CSv,  A^p.)  498. 

An  assignnsent  of  error  containing  objec- 
tions to  different  issues  which  are  grouped  is 
insufficient  to  authorize  a  review  thereof. — 
Western  Union  Tel.  Co.  r.  Bryson  (Tex.  (Sv. 
App.)  64&  , 


111.  Briofs. 

An  appeal  hdd  properly  taken  where  the 
briefs  were  filed  by  the  appellant  in  the  trial 
court  on  June  26th,  and  the  record  filed  in  the 
court  of  civil  appeals  on  August  27th;  the 
term  of  the  court  of  civil  appeals  having  ex- 
pired on  July  1st,  and  the  next  term  not  be- 
ginning until  OctoDer^Lyneh  r.  Munson  (Tex. 

av7i3»p.)  140. 

Under  mle  29  for  courts  of  dvU  appeals  (47 
S.  W.  V.)  an  assignment  of  error  not  ct^ied 
in  the  brief  will  not  be  considered  on  impcaL 
— Oebhart  t.  Gebhaxt  (Tex.  Qt.  App.)  864. 

I  IS.  IMsmlsaal,   withdrawal*   or  aban- 
donment. 

Where  appellant,  having  failed  to  file  his 
transcript  ui  time,  abaadmied  an  appeal  srant- 
ed  by  tne  lower  court  and  had  a  new  appeal 

granted  by  the  clerk  of  the  court  of  appeals, 
the  abandoned  appeal  will  he  dismissed,  with 
damages,  if  the  judgment  was  for  money  and 
waa  superseded,  provided  the  motion  therefor 
was  made  before  the  new  appeal  Is  submitted.^ — 
Reed  v.  aty  of  LonisvUle  (Ky.)  11. 

Where  one  arrested  resorted  to  habeas  corpus 
to  procure  bail,  and  pending  an  appeal  from  a 
decwon  on  the  writ  ne  was  indicted,  convict- 
ed, and  sentenced,  his  appeal  will  be  dismissed 
on  motion.— Ex  part*  Messer  (Tex.  Or.  App.) 


Its.  BevUw. 

A  judgment  locating  a  dividing  line  in  exact 
accordance  with  the  mandate  of  the  court  of 
appeals,  though  erroneous,  must  be  affirmed, 
as  the  opinion  on  the  former  appeal  is  the  law 
of  the  case.— Simmons  v.  Samuels  (Ky.)  17. 

Where  the  court  held,  upon  appeal  by  de- 
fendant, that  the  allegations  of  the  answer 
presented  a  complete  defense  and  were  not  de- 
nied by  the  reply,  on  a  second  appeal,  Uie  fw- 
mer  opinion  is  the  law  of  the  case.— Pente- 
cost V.  Manhattan  life  Ins.  Co.  (Ky.)  29. 

.  Where,  in  an  action  to  set  aside  a  deed  by 
a  husband  to  his  wife  as  fraudulent  and  with- 
out consideration,  the  evidence  was  conflicting, 
the  order  granting  a  new  trial  to  plaintiff,  be- 
cause a  judgment  for  defendants  was  against 
the  weight  of  the  evidence,  will  be  affirmed. — 
Taliaferro  v.  Kvans  (Mo.)  IBS. 

Findings  by  the  court  of  chancery  appeala 
A«Id  to  be  findings  of  fact,  which  were  render- 
ed coQcInslve  by  the  express  terms  of  SBian' 
non's  CV>de,  i  6822.— Madden  v.  Mason  (Tenn. 

Sup.)  64. 

Findings  of  the  court  of  chancery  ^peala  on 
questions  of  fact  will  not  be  reviewed  on  ap- 
peal.—Maury  Kat  Bank  T.  McAdams  (Tenn. 

Sup.)  773. 

On  an  appeal  from  a  motion  to  assess  the 
damages  occasioned  by  the  attachment  and  sale 
of  defendant's  goods  by  plaintiff,  ti»  question 
whether  defendant's  conduct  justified  blatndir 
in  bringing  the  original  action  cannot  he  ccm- 
sidered.— Hettoman  ▼.  Young  CTtaui.  Ch.  .^p.) 
1085. 

A  writ  of  error  will  not  be  granted  to  re- 
view a  judgment  of  the  court  of  civil  appeala 
which  is  correct,  even  If  the  reason  therefor 
was  errcmeous.— Davis  v.  XiUler  (Tex.  Sop.) 
380. 

Where,  in  a  divorce,  the  only  appeal  was 
from  the  award  of  property,  exclnaion  of  evi- 
dence material  only  on  the  divorce  issues  and 
the  custody  of  a  child  will  not  be  reviewed.— 
Qebhatt  v.  Qebhart  (Tex.  Otr.  App.)  964. 

A  trial  courts  refusal  of  a  new  trial  fw 

newly-discovered  evidence  would  not  be  dis- 
turbed unless  clearly  wrong.- Phifer  v.  Man- 
snr  ft  Tebbetto  Implement  Co.  (Tex.  (St.  App.) 
968. 
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114.  —  Partle*  eatttlad  to  Rlleso  errov. 

The  conrt  haTing  rejected  an  accoant  book 
offered  hy  plaintiff  as  evidence,  defendant  can- 
not cMnpIaln  of  erldeoce  as  to  what  the  book 
contained  which  he  bronsht  oat  apon  erasa-ex- 
aminatioiL^ackMm-Vanmda]!  IMsttllhit  Go. 
T.  Moon  (ErJ  8e& 

Defendant  cannot  object  to  tnstrnctions 
adoptiDir  the  theory  of  defendant's  Instructions. 
—Phelps  T.  aty  of  Salisbury  (Mo.)  582. 

Appellant  cannot  object  to  instructions  based 
on  theories  presented  in  Instmetions  reoneated 
by  Um. — Wolfe  t.  Supreme  Lodse^  Knichts  and 
"Ladies  of  Honor  (Mo.)  637. 

A  party  cannot  complain  of  erroneons  rul- 
ings on  the  admission  of  erldence  from  which 
he  dosB  not  appeal^Board  of  Trustees  o£ 
Weatmiurter  OoUefe  t.  Pienol  <Mo.>  811. 

1 15.  ^—  FMavnvttoma. 

In  tiie  absence  itf  a  bill  of  exceptions.  It  will 
be  presumed  that  a  peremptory  instruction  for 
defendant  was  proper;  the  pleadings  support- 
ing the  judgment.— White  t.  LouisTiUe  AN.  R. 
Oo.  (Ky.)  S^. 

Where  the  ertdence  Is  not  in  the  record,  and 
there  la  no  finding  as  to  a  contract,  in  a  anlt 
in  eqoitr,  it  will  not  be  presumed  that  the  evi- 
dence was  sufficient  to  authorize  the  chancel- 
lor in  finding  the  terms  tliereof.— Kiehols  t. 
Gedl  (Tenn.  Sup.)  768. 

Where  the  evidence  is  not  In  the  record  on 
appeal,  the  appellate  court  will  presnme  that 
it  was  snffident  to  aqpnort  tiie  findinas  of  the 
Jiiry.— Nichols  t.  OBdTfTbnn.  Sup.)  7S8. 

Where  the  jury  makes  no  findings  as  to  the 
nature  of  a  contract,  and  the  cTidence  is  not 
in  the  record,  findings  that  there  has  been .  a 
breach  thereof  are  not  snfficient  to  support  a 
Judgment  for  plaintiff.— Nichols  T.  Cecil  (Tenn. 
Sop.)  768. 

The  objection  that  the  aflBdavits  and  applica- 
tions  to  purchase  certain  public  lands  were 
not  In  conformity  with  any  legal  classifications 
and  appraisements  held  not  sustainable,  where 
certain  classifications  and  appraisements  ap- 
peared by  the  statement  of  facts  as  duly  made, 
and  it  did  not  appear  that  sudi  applications 
and  affidavits  were  not  In  conformity  with 
them.— aark  v.  McKnlght  CTex.  av.  App.)  S49. 

1 16.  Qneatloaa  of  f«et,  Tordiota,  and 
fladlMsa. 

Wbore  there  was  evidence  to  snpport  a  find- 
ing ca  conflicting  evidence,  it  wUf  not  be  dis- 
turbed on  apMal.— Tonng  v.  Gant  (Ark.)  872; 
Scfaneidn  v.  Banders  (Tol  Oiv.  App.)  T27. 

Where  evidence  as  to  the  altoration  of  a  note 
was  conflicting,  the  Jury's  finding  would  not  be 
dlstorbed  on  appeal.— Klein  v.  German  Nat. 
Bank  (Ark.)  5^ 

Plndings  of  a  master  in  chancery  which  are 
coDfirmed  the  trial  court  will  not  be^dla- 
tnrbed  on  appeal.— Osrder  v.  Wallace  find.  T.) 

988. 

A  finding  of  the  trial  conrt  that  a  deed  abso- 
lute on  its  face,  given  to  secure  a  note,  was  not 
executed  for  the  purpose  of  defrauding  the 
grantor*!  creditors,  will  not  be  set  aside  by  the 
appellate  conrt— Chance  v.  Jennings  (Mo.)  177. 

Where  Improper  remarks  of  counsel  to  the 
jnry  are  made  the  basis  of  a  motion  for  a  new 
trial,  and  there  is  dispute  as  to  whether  or  not 
the  objectionable  remarks  were  made,  the  rul- 
ing of  the  trial  Judge  on  tiie  motion  will  not 
be  disturbed  on  appeal.— Kansas  City  S.  B.  By. 
Co.  V.  McBlny  (Mo.)  871. 

Where  plaintiff's  evidence  made  out  a  clear 
case  of  liability,  a  judgment  in  bis  favor  will 
not  be  dlstorbed  on  appeal.— litterer  t.  Tim- 
inons  (Tenn.  Sup.)  72. 


A  decree  awarding  complainant  |260  for  le- 
gal services  field  not  unreasonable  under  the 
evidence.— Oallender  v.  Turpln  (Tenn.  Ch. 
App.)  1067. 

A  vwdict  in  a  suit  for  damages  to  cattle  In 
transportation  will  not  be  dlstorbed  on  the 
ground  that  the  jury  might  hare  found  for  a 
less  sum.— Gulf,  C.  &  S.  F.  B.  Co.  t.  Porter 
(Tex.  Civ.  App.)  343. 

Trial  court's  finding  will  not  be  dlstorbed 
on  appeal,  where  evidence  tends  to  suoport 
them.— Neely  v.  Grayson  County  Nat.  Bank 
CTex.  Civ.  Appw)  S6&. 

Under  Rev.  St  art  1882,  a  verdict  to  which 
no  complaint  was  made  at  the  trial  or  In  the 
motion  for  a  new  trial  Aeld  conclusive  on  ap- 
geal.— Robertson  v.  BJrby  (Tex.  Civ.  App.) 

Evidence  in  an  action  Cor  personal  injuries 
held  not  to  show  that  the  Jury  were  actuated 
by  improper  infiuences  In  returning  a  verdict 
of  on&  9600.— McOormiek  v.  Hlssonrl,  * 
T.  By.  Co.  of  Texas  (Tex.  Gv.  App.)  980. 

f  17.  ^—  Harmleaa  error. 

In  an  action  for  Injuries  received  to  a  railroad 
accident,  evidence  that  the  railway  company 
bad  settled  with  another  passenger  injured  in 
the  same  acddent,  though  improperly  admitted, 
was  not  reversible  error,  where  there  was  evi- 
dence eetobUshing  the  defendant's  negligence. 
—St.  Louis,  I.  M.  ft  S.  Ry.  Co.  v.  Stewart 
(Art.)  169. 

While,  in  an  action  for  deceit,  it  mnst  be 
shown  that  the  representation  was  falee  and 
known  to  be  so,  and  that  plaintiff  relied  on  the 
representotion,  yet  the  fsilnre  to  fully  Instruct 
to  that  effect  was  harmless  error,  where  the 
only  dispute  was  as  to  what  representotions 
were  made.— Kice  v.  Porter  (Ky.)  266. 

The  error  in  permitting  a  witness  to  state 
that  she  "thought"  that  a  wagon  loaded  with 
barrels  was  going  to  defendants  distillery  was 

harmless.  It  aj^pearing  from  the  cross-examin- 
ation of  the  witness  that  she  had  no  personal 
knowledge  as  to  the  matter.— Jackson-vauars- 
daU  Distilling  Oo.  v.  Moore  (Ky.)  868. 

Brror  in  an  interlocutory  order  held  not 
ground  for  reversal,  as  It  cannot  be  presumed 
uiat  the  court  on  final  hearing  would  not  cor- 
rect the  error.— Littie  v.  Bishop  (Ky.)  464. 

Where  the  jnry  found  for  detendanto  upon 
their  plea  of  payment,  any  error  In  overrul- 
ing plaintiCTs  demurrer  to  another  plea  of  de- 
fendanto  was  harmless. — Rice's  Adnrr  v.  Hurst 
(Ky.)  1000. 

The  failure  of  the  court  to  expressly  stote 
to  the  jnry  that  the  measure  of  damegM  was 
the  diminution  In  value  of  plaintiff's  property 
by  reason  of  the  acto  complained  of  is  not  re- 
versible error,  where  the  instmetions  fairly 
conveyed  that  idea.^1^  of  Lonisvllle  v.  Bohl- 
sen  iSy.)  1014. 

Omission  at  end  of  an  instruction  of  the 
words  "you  wilt  find  for  defendant"  held  not  a 
ground  for  reversal.— Wolfe  v.  Supreme  Lodge, 
Knigbto  and  Ladies  of  Honor  (Mo.)  637. 

The  snbmisslon  to  the  jury  as  a  special  Is- 
sue in  ejectment  of  the  question  whether  the 

fiarties  entered  into  a  contract  to  exchange  the 
and  in  controversy  for  mining  stock  had  er- 
roneous.— Cockrell  v.  Mclntyre  (Mo.)  648. 

Error  in  admitting  evidence  of  opinion  Add 
harmless,  the  fact  being  conceded.— Smiley  t. 
St  Louis  &  H.  Ry.  Co.  (Mo.)  667. 

The  exclusion  of  evidence  of  plaintiff's  previ- 
ous good  character  as  bearing  on  the  question 
of  damages  for  libel  was  not  prejudicial  error, 
when  the  question  of  damages  was  never  reach- 
ed.—Stark  v.  Publishers:  George  Knup  ft  Oo. 
(Mo.)  669. 
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The  admtulon  of  •rroDeooB  eTidence  In  a 
Saty  case  is  faannleM  error,  where  the  conrt 
afterwards  instracts  that  incli  erideuce  should 
be  disregarded.— Anderson  r.  Union  Terminal 
R.  Oo.  (Mo.)  874. 

Where  It  afflnoatirely  appeared  from  the  rer- 
dtct  that  an  erroneone  Instruction  liad  not  mis- 
led the  jarjTt  the  error  was  not  reverrible. — 
Texas  &  N.  O.  B.  Go.  Anderwm  ^ez.  CHt. 
App)  424. 

Where  an  instmctlon  ei-roneonsly  snbmitted 
■a  improper  element  of  damages,  and  the  Ter- 
dict  did  not  specify  the  items  of  damage,  there 
was  reversible  error.— Texas  &  M.  O.  B.  Oo.  T. 
Auderson  (Tex.  Or.  App.)  424. 

The  improper  edmlseion  of  evidence  Aeld 
harmless,  where  other  evidence  to  the  same  ef- 
fect, and  directly  infringing  the  rule  alleged  to 
have  been  violated,  was  admitted  without  ol>- 
jection.— lindsey  v.  White  (Tex.  Civ.  App.)  438. 

(18.  Oetermiaation  autd  dlaposltlom  «f 
eaue. 

A  certain  judgment  held  to  be  no  bar  to  a  re- 
covery against  the  mreties  of  a  defanlting  as- 
signee of  an  eetate,— Hindman  Lewman 

(Ky.)  470. 

Where  it  is  contended  that  an  unauthorized 
item  of  damages  is  Included  in  a  judgment, 
but  no  such  question  is  presented  in  the  in- 
struction, and  the  Judgment  is  for  a  gross  sum, 
in  excess  of  such  amount  and  less  than  p^in- 
tiff's  claim,  the  judnnent  will  not  be  reversed 
therefor.— Missouri  Goal  &  Mining  Oo.  v.  Ladd 
<Mo.)  191. 

Where  the  whole  title  of  the  respective  par- 
ties in  ejectment  was  before  the  supreme  court, 
and  the  judgment  of  the  trial  court  was  re- 
versed, judgment  would  be  directed  for  de- 
fendant, where  it  was  e^dent  plaintiff  could 
not  recover  on  another  trial — Sanford  v.  Her- 
nm  (Mo.)  889. 

Where  a  married  woman  sued  to  set  aside  a 

sheriefs  deed  to  her  real  estate  on  the  ground 
that  the  return  showing  service  of  process  on 
her  was  false,  and  answer  took  issue  thereon, 
and  defendants  introduced  evidence  to  show 
service  in  fact  oo  her  by  knowledge  of  the  suit 
and  delivery  of  process  to  her  husband,  on  a 
trial  de  novo  defendants  should  be  allowed  to 
amend  so  as  to  admit  such  evidence. — Smoot 
T.  Judd  (Mo.)  854. 

.  Where  a  complainant  prosecutes  an  appeal 
from  a  judgment  in  bis  favor,  his  bill  will  be 
dismissed  if  there  is  nothing  in  the  record  to 
warrant  the  decree  rendered.— Osborne  v.  Bos- 
well  (Tenn.  C!h.  App.)  96. 

Where  suit  was  brought  to  establish  a  note 
aa  a  claim  against  a  decedent's  estate,  .and  on 
appeal  to  the  court  of  civil  appeals  judgment 
of  the  district  court  in  favor  of  plaintifn,  for 
the  amount  of  the  note,  interest,  and  attorney's 
fees,  was  affirmed,  on  motion  for  rehearing,  the 
appellee's  request  that  the  court  file  condu- 
Bions  of  fact  and  law  would  be  granted.— 
Oeorge  t.  Byon  CTex.  GIt.  App.)  188. 

Where  the  facts  were  undisputed,  the  court, 
on  appeal,  would  render  Judgment  for  the  par- 
ty in  whose  favor  the  questions  of  law  were 
decided  on  appeal.— Hartford  Fire  Ins.  Oo-  v. 
Bansom  (Tex,  Civ.  App.)  144. 

The  contention  that  a  married  woman  had  no 
right  to  acquire  school  lands,  because  she  was 
not  a  "person"  within  the  contemplation  of  the 
statute  authorizing  the  sale  of  such  lands  to 
•'any  person,"  held  not  maintainable.— Anderson 
V.  Neighbore  (Tex.  Civ.  AppO  145. 

Where  it  appeared  that  defendants  liability 
for  injury  to  a  passenger  wak  not  fully  de- 
veloped at  the  trial,  the  court  of  civil  appeals, 
on  rpversing  a  judgment  for  plaintiff,  wiU  not 
render  judgment  for  defendant*  but  will  re- 


mand the  cause  tor  a  new  trfaL— Houston  ft  T. 
CI  B.  Obw  T.  Graves  (Tez.  CIt.  App.,  324. 

Where  whether  a  seotkm  hand  should  recovfr 
for  injuries  because  receiTed  in  an  effort  to  save 
life  and  properlr  was  not  submitted  to  Jury, 
the  contentiw  that  he  should  recover  on  tliat 
ground,  notwithstanding  error  In  the  inatnic- 
tlons,  cannot  be  sustained.— Ft.  Worth  ft  O.  C. 
By.  Co.  T.  Gilstrap  (Tex.  Qv.  App.)  3C1. 

On  reversing  a  judgment  for  plaintUE,  tlie 
appellate  court  should  not  order  judgment  for 
defendant,  unless  tiie  case  appears  to  have 
been  fully  developed  at  the  trloL— WUtaker  t. 
Zeihme  (Tex.  Ckr.  App.)  489. 

The  evidence  mi  which  the  conrt  of  chrll  ap- 
peals bases  its  finding  that  thoe  is  no  erldesoe 
on  an  issue  need  not  be  set  out  aa  a  part  of 
the  finding.— Masterson  t.  MansfleM  fliet.  Ofv. 

App.)  50K 

APPEARANCE. 

Where  defendant  answered  the  petition,  and 
submitted  to  the  jurisdiction  of  the  court,  and 
went  to  trial,  he  cannot  afterwards  complaiq 
that  he  was  not  served  with  process^— Manka- 
m^er  v.  E^lhoff  (Mo.)  88& 

It  was  not  error  to  set  aside  a  decree  pro 
confesso  and  permit  a  plea  to  be  filed  to  the 
jurisdiction,  on  the  ground  that  the  entry  of 
appearance  was  a  submission  to  the  jurisdic- 
tion.—Mark  Twain  Lumber  Co.  t.  Ueberman 
(Tenn.  Sup.)  10. 

APPLIANCES. 

Liabili^  of  employer  for  defects,  see  "Muter 
and  Servant,"^!  4. 

APPLICATION. 

Of  payment,  see  "Payment,"  i  1. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,  "_|  1. 
Of  health  officer,  see  "HealtV*  |  1. 
Of  officers  In  general,  see  .**01ilc^"  {  1. 
Of  receiver,  see  "Beeeivers,"  |  1. 

ARBITRATION  AND  AWARD. 

i  1.  Award. 

An  award,  on  adjustment  of  claims  existinK 
between  partners,  is  binding  on  the  parties 
thereto,  in  the  absoDce  of  fraud,  accident,  or 
mistake.— Needham  t.  ^rthewood  (TMc  Olr. 
App.)  426. 

In  an  action  on  a  compromised  cWm,  where 
the  question  of  limitations  was  in  issue,  but  not 
included  in  the  charge,  held  error  to  refuse  a 
charge  in  regard  to  such  question,  whether  ac- 
curate or  not,  as  such  charge  called  the  court's 
attention  to  Uie  question  of  Umltatimis.— Need- 
ham  T.  BjOmnoi  (Tex.  Olr,  App.)  42S. 

ARGUMENT  OF  COUNSEL 

See  'Trial,*'  I  S. 

In  criminal  prosecutions,  see  *^rimlnal  Law,** 
I  18. 

a  ARREST. 

See  **BalL** 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "CrimiBal  Law," 
i  IT. 

ARSON. 

The  instructions  in  a  prosecution  for  arson 
should  define  the  meaning  of  the  word  "will- 
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tuV*  as  therein  ased.— Bhmin  t.  State  ^^ex. 
Cr.  App.)  390. 

ASSAULT  AND  BATTERY. 

.Aj»aalt  with  Intent  to  klU,  see  "Homldde," 
I  8. 

—  to  rob,  eee  "BobbCTy." 

i    1.   Oriulnal  respomdbllitr* 

Where  conversations  in  which  the  prosecat-  I 
Ing  witness  reflected  on  the  character  of  a  sis- , 
ter  of  defendant's  wife  were  not  shown  to  have  j 
been  communicated  to  defendant  prior  to  the  i 
assault  snch  conTeraatlons  hei4  not  admissible  | 
in  mitigation  of  the  offense.— Grammer  t.  Btato 
(Tex.  Cr.  App.)  402. 

ASSESSMENT. 

Of  compensation  for  propert?  taken  for  pablic 

use,  see  "Eminent  Domain,"  S  3. 
Of  damages,  see  "Damages,"  {  5. 
Of  expenses  of  public  improraneots,  see  "Mu- 

idcipal  Oorporations,"  {  7. 
Of  tax,  see  •fTaxation,"  S  2. 

ASSIGNMENT  OF  ERRORS. 

8m  "Appeal  and  Eiror,"  I  10. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  credltora,  see  "Fraudulent  Con- 
veyances." 

^Transfers  of  particular  species  of  property, 
rishts.  or  instruments,  see  "Bills  and  Notes." 
I  2;^Bonds,"  |  1;  "Coyenants,*'  {  2;  "Mort- 
gages," i  8. 

—  corporate  shares,  see  "Oorporatio&s,"  1  2. 

f  1.   Ileq«lsltea  ana  vmliditT. 

The  assignment  by  a  public  ofllcer  of  salary 
to  be  earned  In  future  is  void  as  against  public 
policy.— Dickinson  r.  Johnson  (Ky.)  207. 

As  no  personal  datr  was  imposed  npoa  the 
Tenders,  acept  to  make  a  deed  when  aU  of  the 
purchase  price  bad  been  paid^tbe  contract  was 
aarignable.— Baker  t.  Smith  0^.)  1014. 

After  Bervtce  of  garnishment  on  a  bank,  it 
properly  paid  a  check,  drawn  by  defendant's 
wife  and  delivered  to  his  creditor  prior  to  such 
service,  out  of  community  funds  of  husband 
And  wife  In  ite  hands. — v.  Orsyson'  Oonn- 
ty  Nat  Bank  CTex.  Oir.  App.)  S69. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

fiee  "Bankruptcy." 

I  1.  B«qnlait«s  mad  Tmlldltr. 

A  trust  deed,  which  embraced  all  the  debt- 
or's assets  except  his  equity  of  redemption  In 
the  real  estate  conveyed,  and  directed  the  trus- 
tee  to  execute  his  trust  as  speedily  as  possible 
«nd  to  close  up  all  the  business  within  18 
months,  and  aiitnorized  him  to  sell  the  real  es- 
tate on  6  or  12  montha'  time,  field  not  fraudu- 
lent as  hindering  and  delaying  credltofs.— Rob- 
inson T.  Bnugh  (Tenn.  Ch.  App.)  98. 

i  2.  Cinatniotlom  mmA  operfttloa  la  cen- 

Where  a  trust  deed  directed  the  payment  of 
the  first  four  classes  of  debts  In  full,  and  that 
any  other  debts  should  be  paid  ratably  until 
paid  in  full,  a  creditor  for  $4,000,  $1,600  of 
which  belonged  to  the  fourth  class,  A«Id  en- 
titled to  a  pro  rata  payment  of  the  balance.— 
Higbtower  t.  Wray  <Tenn.  Sup.)  88. 


S  8.    Hlglits  «ad  xvmedles  of  eredltors. 

Evidence  held  to  show  that  failure  of  bank 
to  present  its  claim  against  an  assignee  within 
the  time  limited  was  for  "good  cause,"  within 
Bev.  St  1899,  {  842.— National  Bank  of  Com- 
merce V.  Blpley^s  Estate  <Mo.)  587. 

Under  Ker.  St.  1809,  |  842,  the  time  for  pre- 
senting daima  agahist  an  assigned  estate  may 
b*  extendod  fw  any  good  cause.— National 
Bank  of  Commerce  ▼.  Bii^e7*s  Estate  <Mo.) 

ASSOCIATIONS. 

See  "Building  and  Loan  Assoclatlona.** 

ASSUMPSIT,  ACTION  OF. 

Bee  **Uoney  Paid." 

ASSUMPTION. 

Of  risk  by  employfi,  see  "Maater  and  Serrant," 
 by  licensee,  see  "Railroad"  H 

ATTACHMENT. 

See  "Garnishment" 

i  1.    property  sniijeot  to  attaoluasat* 

Property  In  the  possession  of  a  pledgee  is  not 
subject  to  attachment  for  the  pledgor's  debts.— 
Sabel  v.  Planters*  Nat.  Bank  <Ky.)  867. 

I  2.    Itery,  lion,  and  ovatodr  ud  dis- 
position of  property. 

Where  a  defendant  in  attachment  gave  a  re- 
plevy bond,  and  retained  possession  of  the  at- 
tached property,  and  then  sold  the  same  to  com- 
plainant, it  was  error  for  the  court  to  dismiss 
a  bill  alleging  such  facts,  and  seeking  to  re- 
strain a  sale  of  such  goods  in  pnrsnance  to  the 
judgment  roidered  In  attachment  for  want  of 
canity.— Jones  v.  Stewart  (Tenn.  Ch.  App.)  105. 

S  3.   Qaashlac,  vaoatiBc,  dissolntloa,  or 
ftbandoament. 

Where  the  ground  of  attachment  is  that  de- 
fendant has  not  enough  property  in  the  state 
subject  to  execution  to  satisfy  plalntiirs  de- 
mand, the  attachment  shoald  be  snatained,  in 
the  absence  of  any  denial  of  such  atlegatlon. 
as  the  presumption  of  danger  from  delay  fol- 
lows from  the  admitted  fact. — Stettler  t.  Helen- 
bush's  Bx'rs  (Ky.)  701. 

i  4.    WrOBcful  attaohaiant. 

An  action  does  not  lie  to  recoTer  damages 
for  wrongfully  suing  out  an  attachment  for 
rent  until  the  attachment  has  been  disdiarged. 
— Watta  V.  Hurst  (Ky.)  261. 

A  petition  alleging  that  defendant  caused  "an 
attachment  and  distress"  to  be  issued  against 
plalntifF,  and  wrongfully  caused  "said  attach- 
ment to  be  levied"  on  the  property  of  plaintiff, 
alleges  only  the  Issuance  ana  levy  of  an  at- 
tachment and  not  that  of  a  distress  warrant. 
—Watta  T.  Hurst  (Ky.)  261. 

ATTENDANCE 

Of  witness,  see  "Witnesses,"  S  1. 

ATTORNEY  AND  CLIENT. 

Admission  of  attorney,  see  "Evidence,"  S  6. 
Argument  and  conduct  of  counsel  at  trial  In 

civil  actions,  see  "Trial,"  |  3. 
  In  criminal  prosecutions,   see  "Criminal 

Law,"  f  18. 
Attorney's  fees  as  costa,  see  "CoHts,"  1 2. 
  fees  on  interpleader,  see  "Interpleader," 

J  1- 

 In  fact  Bee  "Principal  and  Agent" 
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Privileged  eMnmaBlcations,  lee  "Witnawcg," 

i  2. 

Right  of  garnishee  to  aUowance  for  attomey'i 
feea.  itee  "GanUsboient,"  i  1. 

i  1«  O— ly— tto»  mmA  Um  «tf  ftttor- 

A  petition  bj  plaintiff's  attorneys  for  a  lien 
on  property  attached  in  a  divorce  salt  for  their 
fees,  which  was  filed  six  montlu  after  the  di» 
miflsal  of  the  action  for  divorce,  will  be  dis- 
missed.—Payne  V.  Payne  (Tenn.  Sop.)  767. 

Where  comi^aln&nt  sued  for  services  in  se* 
coring  plaintiff's  intestate  a  new  trial,  evidence 
as  to  services  rendered  on  a  second  tnal  of  tbe 
intestate  Jteid  properly  excluded,  as  not  within 
the  issues. — Callender  v.  Tnrpin  (Tenn.  Ch. 
App.)  1067. 

The  contention  that  a  decree  was  erroneous 
because  it  awarded  complainant  a  certain 
amount  as  attorney  for  services  which  were 
rendered  as  detective  heU  withont  merit  wader 
the  evidence.— Gallendn:  t.  Tarpin  (Tmn,  <Jb. 
App.)  1067. 

Evidence  Aeld  soffldent  to  snstain  a  finding 
that  complainant  was  empit^ed  as  connsel  for 
plaintiff's  intestate.— Callender  v.  Ttarpin  (Tenn. 
Ch.  App.)  1057. 

Complainant's  attorney  in  creditors*  suit  held 
entitled  nnder  the  evidence  to  the  payment  of 
their  fees  ont  of  the  general  fond  realised  by 
the  bfU.— Campbell  r.  Provident  Savinsi  ft 
Loan  Soc.  (Tom.  Ch.  App.)  1090. 

An  action  by  an  attorney  against  a  client, 
(or  having  compromised  a  claim  without  notice 
to  the  plaintiff  wherein  the  client  had  assign- 
ed an  interest  to  the  attorney  in  consideration 
of  condocting  the  snit,  Is  an  action  for  dam- 
ams,  and  the  plaintiff  muat  prove  his  damages. 
—Lynch  t.  Munsoo  (Tez.  Gv.  App.)  14a 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  if  1,  2. 
Of  jostice  of  the  peace,  see  "Justices  of  the 
PeMC,"  i  2. 

AWARD. 

Sm  "Arbitration  and  Award,"  1 1. 

BAIL 

S  1*   b  oHmIuI  proseontlosis. 

f260  is  not  excessive  bail  for  one  charged 
with  burglary.  — Ex  parte  Bishop  (Tex.  Or. 
App.)  308. 

Bail  required  of  one  arrested  for  prize  fight- 
Ing  hOd  excesi^Teu— Ex  part*  (Aoynskl  (Tex. 

a-.AppOWl.  . 

BAILMENT. 

See  "StcalLa  and  BanUng,'*  I  1;  ''Carriers,"  I 
1;  "Livery  Stable  Keepers.^ 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors.** 

I  1.   Asalcnaiant,    admlnlstvatlon,  and 
dlstribntiom  of  bukrapt's  estate. 

Objection  that  a  trustee  in  bankruptcy  could 
not  intervene  in  an  action  without  leave  of 
court  cannot  be  first  made  after  verdict. — Jones 
V.  Meyer  Bros.  Drug  Co.  (Tex.  Civ.  App.)  553. 

One  iDteryening  in  his  capacity  aa  trustee  in 
bankruptcy  need  not  prove  his  appointment 
and  qaaliQcation,  unless  his  right  to  recover  in 
that  capacity  Is  denied  under  oath,  as  re- 

?uired  by  Rev.  St  art.  1265,  since  Bankr.  Act 
SOS,  t  TO,  vests  the  title  to  tlie  bankrupt's  es- 
tate in  the  tru8tee.~Jonea  v.  Merer  Bros.  Drug 
Co.  (Tex.  Civ.  SfiS. 


Under  Bankr.  Act  1688.  i  38,  Arfd.  that  an 
alle^tion  by  a  trustee  that  he  was  duly  ap- 

C tinted  by  the  referee  was  equivalent  to  a  dec- 
ration  that  the  circumstances  existed  which 
empowered  the  referee  to  make  the  appcrinfe- 
ment— Jones  v.  M«yer  Bros.  Drug  Go.  CCtt, 
Civ.  App.)  553. 

i  8.   Blckta,  vemediee*  aad       fcar—  mi 

banknipt. 

Indian  bankmpts  Md  mtitled  to  tlielr  im- 
provements 00  lota  la  an  incoqwrated  town  in 
the  Creek  Nation  as  exemptions.— In  re  Gray- 
son (Ind.  T.)  98*. 

Vrtier  Bankr.  Act  1898,  |  6,  and  Act  Cong. 
M»  2,  1890.  Indian  bankrupts  Jtdd  entitled  to 
their  improvements  on  Indian  lands  as  exesop- 
tions.- In  re  Grayaon  (Ind.  T.)  084. 

A  discharge  In  bankraptcy  is  a  bar  to  tlie  en- 
forcement of  a  Judgment  tor  aUmony  prerions- 
lyrendered  against  the  banfcmpL— «1to  t.  Ffte 

Cky.)2e. 

BANKS  AND  BANKING. 

See  "Taxation." 

Equitable  assignment  of  depo^  see  "Aaatga- 

ments,"  |  1. 

i  1.   FwmotloBa  aad  deallBcs. 

A  garnishee  banlc,  holding  notes  of  Inwdvent 
defendant  secured  by  personal  indorsements 
and  not  yet  matured,  can  set  them  off  against 
a  deposit  of  saeh  defendant  in  its  hands.— 
Nedy  V.  Grayaon  County  Mat  Bank  (Tex.  (Mv. 
App.)  559. 

S  2<   Hatloaal  baxka. 

Where  a  national  bank  purchases  the  bonds 
of  a  corporation  secured  by  trust  deed,  and  to 
conform  In  appearance  with  Rev.  St.  TT.  S.  i 
5137,  takes  a  note  from  one  not  indebted  to  it. 
indorsed  by  the  corporation,  the  note  doea  not 
represent  any  Indebtedness,  and  the  bonds  and 
trust  deed  are  not  collateral  to  it.--^teBterer 
v.  Horton  I^nd  ft  Lumber  Co.  <Mo.)  238. 


Of  action 

ment, 


BAR. 

ion  hr  former  adjudfcatlra, 

BASTARDS. 


■Vndg- 


See  "Slave*.** 

BATTERY. 

See  "Assault  and  Battar." 

BAWDY  HOUSE. 

See  "Disorderly  fiouM.*' 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  assodatlou,  «•  "BvUdtar 
and  Loan  Aasodations." 

BEQUESTS. 

See  "Wills." 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  5, 

BETTING. 


See  "Gaming.** 


BIAS. 


Of  juror,  see  "Jury."  S  4* 

Of  witness,  see  "Witnesses,"  |  4. 
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BILL  OF  EXCEPTIONS. 

See  "Bxceptlons,  BUI  of.** 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILLS  AND  NOTES. 

See  "Alteration  of  Inatrnments" ;  "Bonds." 

A.ppllcati(m  of  payments,  see  "Fayment,"  S  1. 

Consideration,  see  "Contracts,"  S  1. 

Satoppel  of  sureties  to  aueation  validity,  see 
"Principal  and  Surety,"  |  2. 

Parol  eTidence,  see  "BiTidence,"  i  9. 

Statutes  of  Umitetlon,  see  "UinlUtion  of  Ac- 
tions," i  2. 

i  1.  Oo—te— tiom  kmA  onentlom. 

A  note  secured  br  a  trust  deed  Md  to  have 
been  controlled  by  the  deed  as  to  the  date  of 
its  maturity  for  the  purpose  of  enforeinK  the 
security.— Board  of  Trustees  of  Westnunstei 
College  T.  Pieraol  (Mo.)  811. 

S  2.   Blchts  and  UabUittos  om  Imdorsa- 
KOHt  OS  transfer. 

A  bank  adrandnc  money  to  tSie  president  of 
a  hotel  company  on  a  note  executed  for  the 
accommodation  of  such  company,  but  payable 
to  such  president  was  not  responsible  for  the 
latter'fl  aiverslon  ti  the  money^Kl^n  r.  Ger- 
man Nat  Bank  (Ark.)  572/^ 

That  a  bank  placed  money  to  the  credit  of 
tlw  president  of  a  hotel  company  in  exchange 
for  a  note  executed  for  the  accommodation  of 
such  company,  did  not  tend  to  show  the  bank 
re^onsibfe  for  such  presidait*s  diveralon  of 
the  money.— Klein  t.  Cferman  Nat  Bank  (Ark.) 
572. 

The  indorser  of  an  Inland  bill  of  exchange, 
executed  In  renewal  of  a  previous  bill,  cannot 
escape  liablli^  on  the  ground  that  he  had  been 
released  on  the  previous  bill  by  the  failure  to 
crive  him  notice  of  Its  nonpayment— Unrphey 
V.  atisens'  Sav.  Bank  (Ky^  2S. 

Tbe  maker  of  mortage  coupon  notes  held  en- 
titled, as  against  the  assignee,  to  plead  as  a 
set-off  the  amount  of  a  time  deposit  which  he 
made  with  the  payee  after  the  assignment.— 
Hub^  V.  Egner  (E^.)  868. 

Mortgage  coupon  notes  payable  to  a  payee 
named  therein,  ^'or  bearer,"  are  subject  in  the 
hands  of  an  assignee  to  any  set-off  which  ex- 
isted in  favor  of  the  maker  at  the  time  be  re- 
ceived notice  of  the  assignment — Huber  t, 
Egner  (Ky.)  868. 

Defendant  was  entitled  to  plead  as  a  set-off 
to  a  mortgage  coupon  note  an  amount  wrong- 
fully withheld  by  the  payee  at  the  time  de- 
fendant borrowed  the  money  for  which  the 
notes  sued  on  were  executed.— Huber  v.  Egner 
(Ky.)  353. 

The  assignee  of  a  note  takes  It  subject  to  the 
defense  of  usury.- Stokeley  v.  Buckler  <Ey.) 

46a 

Where  t  note  for  the  price  of  land  sold  by 
devisees  was  executed  to  one  of  their  number 
as  curator  of  the  estate  under  a  mistake  of 
law,  the  payee  held  the  note  in  trust  for  the 
other  devisees  to  the  extent  of  thdr  Interest- 
Dunn  T.  Duncan  (Ky.)  1011. 

I  a.  VvasOMtmentf  demnHd,  aotloe*  and 
protest. 

While  the  indorser  of  an  inland  bill  of  ex- 
change is  entitled  to  notice  of  Its  nonpayment, 
no  protest  Is  required.— Murphey  t.  Qftlaena^ 
Sav:  Bank  (Ky.)^. 

I  4.  Actions. 

The  mere  possession  of  the  note  sued  on  Is 
not  sufficient  evidence  of  its  assignment  to  au- 


thorise a  recoveir;  the  assignment  and  deliv- 
ery b^ng  denieo^Turner  v.  Bfitchell  (Ky.) 
468. 

In  action  on  note,  M4  not  error  under  the  evi- 
dence to  refuse  to  diarge  that  the  burden  was 
on  plaintiff  to  diow  itself  a  bona  6de  holder 
for  value.— GUI  v.  First  Nat  Bank  (Tex.  Civ. 
App.)  146. 

That  a  plea  to  an  action  on  a  note  alleg- 
ing fraud  did  not  state  the  facta  constituting 
the  fraud  did  not  render  it  iosnfflcient  in  the  ab- 
sence of  demurrer.— Reed  t.  Oorry  (Tex.  (S.y. 
App.)  167. 

A  judgment  for  the  full  amount  of  a  note  held 
erroneous,  wh«e  the  record  shows  that  the 
plaintiff  had  received  money  for  the  use  of 
defendant  to  an  amount  nearly  as  great  as  the 
amount  of  the  note  and  all  other  accounts  ow- 
ing by  defendant.- Ueed  v.  C>)ri7  (Tex.  Civ. 
App.)  167. 

In  an  action  on  notes  by  a  purchaser,  evi- 
dence htid  to  authorize  submission  to  the  jury 
of  the  question  of  notice,  bona  fides,  and  date 
of  purchase. — Masterson  v.  Mansfield  (Tex. 
Civ.  App.)  605. 

Where  defendants  show  note  frauduleotiy 
put  in  drculatini.  the  burden  of  proof  Is  on 
the  plaintiff  to  show  that  it  Is  a  bona  fide 

holder.— People's  Nat.  Bank  v.  Mulkey  (Tex. 
Civ,  App.)  528. 

Where  plaintiffs  are  innocent  holders  of  a 
note  frandulentiy  put  in  circulation,  they  can 
recover  only  the  amount  paid  for  it  with  In- 
terest from  the  date  of  paynMnt— People's  Nat. 
Bank  t.  If  ulkey  CFez.  uV.  App.)  SZS. 

In  an  action  on  a  note,  an  agreement  that 
the  payee  would  furnish  the  maker  with  such 
sums  as  he  might  need  to  enable  him  to  prop- 
erly conduct  nia  business,  Md  properly  ex- 
eluded;  no  facts  bein^  given  which  oonld 
form  a  basis  for  determmlng  what  snm  would 
be  required. — Bailey  v.  Rockwall  Coonty  Nat 
Bank  (Tex.  Civ.  App.)  630. 

In  an  action  on  a  note,  an  agreement  that 
the  payee  would  credit  a  debt  due  the  maker 
so  soon  as  the  amount  due  an  the  note  is  re- 
duced to  the  amount  due  on  the  debt  held  prop- 
erly excluded;  the  maker  not  showing  that  he 
had  paid  the  note  down  to  that  point.— Bailey 
V.  Rockwall  Couifly  Nat  Bank  (Tex.  OIv. 
App.)  680. 

BOARD  OF  HEALTH. 

See  "Health,"  |  1. 

BONA  FIDE  PURCHASERS. 

Of  land,  aee  *^endor  and  Purchaser,"  S  4. 

BONDS. 

Bonds  In  legal  proceedings,  see  "Appeal  and 
Brror,"  fi  6;  "Attainment."  i  2;  "Bail";  "In- 
junction,^' I  S:  "BopleTin,^  1 1. 

County  bonds,  see  "Counties,"  i  2. 

Of  liquor  dealers,  see  "Intoxicating  Liquors," 
i  2. 

On  appeal  from  Justice,  see  "Justices  of  the 

Pea^  I  4. 
Bureties  on  bonds,  see  "Principal  and  Surety." 
Tax  collector,  see  "Hnnicipal  Corporations."  f 

He 

I  1.    NecetUbUity  and  transfer. 

Bonds  not  payable  at  an  incorporated  bmik 
cannot  be  placed  on  the  footing  of  foreign  bills 
of  exdiange.— Louisville  Banking  Co.  v.  Ogden 
(Ky.)  2S9;  Mutual  Ufe  Ins.  Co.  t.  Same,  Id. 

Where  the  purchaser  of  mortgage  bonds  pay- 
able to  a  trust  company  as  "trustee,"  or  bear- 
er, placed  them  in  the  hands  of  the  trust  corn- 


Digitized  by  Google 


1116 


61  SOUTHWBSnElkK  EBPOBTBR. 


paDj  for  sale  or  exehanse,  one  to  wtaom  the 
trust  companr  pledged  the  bonds  for  its  own 
debts  took  tbem  with  constrnctive  notice  that 
the  trust  company  bad  no  authority  to  pledge 
the  bonds.— LouIsTille  Banldnx  Oo-  t.  Ogden 
(K7.)  288;  Mutual  life  Ins.  Oo.  t.  Same,  Id. 


BOUNDARIES. 

Se«  "Counties."  |  L 

I  1<  DesoHptlon. 

The  rule  that,  where  a  deed  calls  for  the 
meanders  of  a  stream  as  a  line,  tlie  line  ex- 
tends to  the  thread  of  the  stream,  does  not  ap- 
ply where  the  grantor  has  by  deed  of  record 
previously  conT^ed  the  bed  of  the  stream  to 
another.— Fenroa  v.  Bruce  (Ky.)  1. 

Where  marks  on  a  survey  line  are  newer  than 
those  on  older  surveys,  but  do  not  appear  to  be 
newer  than  other  lines  of  the  same  survey, 
there  is  no  presumption  that  they  were  not 
made  by  the  same  surveyor.  — Morgan  t. 
Mowles  (Tex.  Civ.  App.)  IKS. 

Where  plaintiffs  survey  called  fOT  a  definite 
comer,  and  the  calls  and  distances  fixed  his 
east  Hue,  he  is  not  entitled  to  the  land  be- 
tween such  line  and  the  west  line  uf  another 
survey  because  his  survey  called  for  such  west 
line.— Morgan  v.  Mowles  (Tex.  (Sv.  App.)  156. 

Where  plaintiff,  in  a  suit  to  recover  land,  mere- 
ly established  a  conflict  between  two  calls  in 
the  uumy  of  his  land,  be  Is  not  entitled  to  re- 
cover.—Morgan  V.  Mowles  (Tex.  CSv.  App.) 


BREACH. 

Of  condition,  see  "Insurance,"  {  4. 

Of  contract,  see  "Contracts,"  S  8;  "Vendor  and 

Porchaser,"  S  8. 
Of  warranty,  see  "Sales,"  IS  4.  6. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  f  11. 

BROKERS. 

See  "Principal  and  Agent" 

Insurance  brokers,  see  "Insurance,"  |  2. 

S  1.    AotlottS  for  eompeiuRtlon. 

In  a  suit  by  broker  for  commissions,  a  charge 
hdd  erroneous,  in  that  it  excluded  consideration 
of  defendant's  testlmonTt  U  true,  was  a 

defense.— Largent  T.  Storey  (Tex.  (St.  JLpp.) 


f  2.   Biclits,  powers.  mmA  llaUUtles  mm  to 
tslrd  persons. 

Where  the  purchaser  of  property  from  a  bro- 
ker was  induced  to  pay  more  than  the  owner 
asked  by  the  fravdulent  representation  of  the 
*  broker,  the  purchaser  is  entitled,  in  an  action 
for  deceit,  to  recover  of  the  broker  the  excess. 
— Kiee  t.  Porter  (K>.)  266. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

The  fact  that  a  sum  taken  as  Interest  by  a 
building  assodatton  exceeds  the  legal  rate  does 
not  show  usury,  when  the  amount  of  the  ex- 
cess 18  insufficient.— Peightal  r.  Ootton  States 
Bldg.  Oo.  (Tex.  av.  App.)  42& 

BURDEN  OF  PROOF. 

In  civil  actions,  see  "Evidence,"  I  8. 
In  crhninal  prosecnUons,  see  ''Orimfnal  Lav," 
I  B. 


BURGLARY. 

See  "Bail,"  |  1. 

Other  offiraues  as  part  ot  ns  gestae,  see  "Crim- 
inal Law,**  I  6. 

I  1.    ProsMmtlom  ud  pualslunemt* 

When  an  indictment  is  in  the  ordinary  form 
charging  burglary  of  a  house,  but  the  proof 
allows  that  it  was  a  prlrata  rsndence^  a  convic- 
tion cannot  be  sustained.— WtUiams  T.  State 
(Tex.  Or.  App.)  895. 

Under  Pen.  Code,  art.  888a.  added  bj  Acta 
26th  Ijee.  p.  318,  an  indictment  charging  bur- 
glary woich  does  not  aUe^ce  the  borgiarised 
house  to  be  a  private  residence  is  not  sup- 
ported by  evidence  of  borglary  from  a  private 
residence. — Osbom  v.  State  (Tex.  Cr.  App.)  491 : 
Harvey  v.  State  (Tex.  Cr.  App.)  402. 

Under  Acts  1899,  p.  318.  adding  artidea  839a. 
845a,  and  845b  to  the  Penal  Code,  an  indict- 
ment for  burglary  nnder  aitlde  888  Is  not  aup- 
ported  by  proof  ot  burt^ary  of  a  private  red- 
dence.— Gleland  v.  State  (Tex.  Cr.  AppJ  483. 

Where,  on  trial  for  burglary,  one  of  tbe  al* 

leged  owners  of  the  pn^rty  stolen  is  a  wit- 
ness, and  fails  to  give  positive  testimony  to  hU 
want  of  consent  to  the  taking  of  the  property, 
it  will  not  be  inferred  from  other  circumstan- 
ces, though  the  other  owner  denies  consent.— 
Wisdom  T.  State  (Tex.  Cr.  ^p.)  926. 

BY-LAWS. 

Of  monlcipal  corporation,  see  "Municipal  Cop* 
poratiODS."  f  2. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Beformation  of  Instruments." 

Rescission  of  contract,  see  "CJontracts,"  S  2; 

"Sales,"  S  2;  "Vendor  and  Purchaser,"  {  2. 
Setting   aside   fraudulent   conveyauMS^  see 

"Fraudulent  Conveyances,"  S  2. 
Shei-iBfs  deed,  see  "Execution,'*  |  3. 

S  I.    Blsbt  of  aetlom  and  dafeasea. 

To  rescind  a  settlement  of  a  judgment  for 
less  than  the  amount  due  on  the  ground  of 
fraud  and  want  of  conaid^ation,  a  tender  of 
the  amount  paid  is  not  necessary  to  recover 
the  balance  due.— Winter  v.  Kansas  City  Cablr 
By.  Oo.  (Mo.)  606. 

In  a  suit  by  a  stockholdo'  to  set  aside  a 

sheriff's  deed  of  corporate  property  to  director 
of  corporation  on  the  ground  of  fraud,  there 
was  no  error  in  requiring,  as  a  condition  pre- 
cedent to  the  relief,  that  such  director  be  re- 
imbursed to  the  amount  of  debts  paid  by  him 
and  for  which  the  corporate  property  was  sold. 
— Fleckenstein  v.  Waters  (Mo.)  615. 

I  2.   ProoeedlnKS  and  relief. 

^e  grantee  in  a  deed,  which  was  set  aside 
for  tbe  grantor's  mental  incapacity,  M4  not 
Htled  to  compensation  for  hu  Improvements^ 
Lillard  t.  Coffee  (^enn.  Ch.  App.)  1037. 

CARNAL  KNOWLEDGE. 

See  "Bape." 

CARRIERS. 

I  1.    Oanriace  of  goods. 

Under  a  bill  of  lading  a  carrier  Xetd  entiUed 
to  retain  possession  of  property  aftw  tbe 
freight  charges  had  been  paid  nntil  sucih  de- 
murrage charges  were  paid.— Swan  t.  Lonla- 
ville  &  N.  R.  Co.  (Tenn.  Sup.)  57. 

A  stipulation  In  a  bill  ot  lading  that  the  car- 
rier may  make  a  reasonable  charge  for  a  tail- 
are  of  the  consignee  to  unload  cars  witJUn  24 
hours  after  tii^r  arrival,  and  that  th»  Ilea 
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woald  attach  to  tha  propcrtr.        *•  mtouable 

SroTialon  and  entorceaDle^Swan  t.  LooisTlUe 
i  N.  B.  Co.  (Tenn.  Sup.)  57. 

Where  goods  are  consigned  over  seTeral  con- 
necting lines  from  a  point  oatatde  the  state,  and 
are  lost  before  thej  come  into  the  state,  or 
hito  the  possession  ot  the  last  connecting  car- 
rier, the  latter  la  not  liable  therefor,  dther  at 
common  law  or  nndw  Bar.  %  art.  SSIjl— Gold- 
stein T.  Sherman,  8.  ft  S.  By.  Go.  (ftx.  ut. 
App.)  336. 

Where  cotton  delivered  to  a  railroad  compauy 
for  transportation  was  deetrojed  by  Sre  while 
in  its  possession,  the  origin  of  the  fire  being 
onezplained,  the  presumption  that  the  carrier 
was  negligent  is  not  overcome  by  showing  due 
care  wUle  the  cotton  was  on  moving  trains.— 
Texas  &  P.  By.  Oo.  T>  Ricbmond  (Tex.  Or. 
App.)  410. 

Under  the  statute  of  Texas,  a  railroad  com- 
pany  receiving  cotton  in  that  state  for  trans- 
portation to  Rhode  Island  cannot  exempt  Itself 
from  its  common-law  liability  for  loss  from 
lire  by  conditions  In  its  shipping  receipt— Texas 
&  P.  By.  Co.  T.  Bichmond  (Tex.  OIt.  App.)  410. 

{  S.    CanlaBa  of  lire  atoek. 

In  an  action  against  a  carrier  for  the  escape 
of  cattle  from  pens  into  which  they  had  been 
pnt  for  the  purpose  of  BUfonent,  an  inatraction 
nnder  which  the  jury  may  have  allowed  plain- 
tiff compensation  for  the  time  and  expense  in- 
curred in  trying  to  induce  d^endanf  a  agent  to 
collect  the  cattle  for  him  Jteld  erroneoos.— Ean* 
sas  City.  P.  &  G.  B.  Go.  t.  Bamett  (Ark.)  918. 

An  fnstmction  as  to  the  measure  of  damages 
recoverable  a^^st  a  carrier  for  a  failure  to 
deliver  cattle  at  their  destination  withio  a  rea- 
BonaUe  time  after  deUvwy  to  the  carrier  was 
erroneous,  where  based  on  an  erroneous  in- 
atnictlon  as  to  the  time  when  the  cattle  were 
delivered  to  the  carrier.— Eanasa  GUy,  P.  &  G. 
R.  Co.  V.  Bamett  (Ark.)  919. 

In  an  action  against  a  carrier  for  the  escape 
of  cattle  from  the  pens  into  which  they  had 
been  put  for  the  purpose  of  shipment,  an  in- 
struction as  to  the  time  when  the  cattle  were 
deemed  to  have  been  delivered  to  the  carrier 
Md  erroneous.- Kansas  Ci^,  P.  *  G.  B.  Co. 
T.  Baructt  (Ai^)  Olft 

Averments  in  a  petition  in  a  suit  against  a 
carrier  for  damages  to  cattle  In  transportation 
held  to  support  a  charge  authorizing  a  recov- 
ery for  defendant's  negleet  to  furnish  feed  and 
water.— <Julf,  C.  &  8.  F.  R.  Oo.  v.  Porter  (Tex. 
Civ.  App.)  313. 

A  railroad  company,  receiving  cattle  for  ahip- 
nent,  Aeld  bound  to  transport  them  in  a  rea- 
sonable time.— Golf .  a  &  S.  r.  B.  Co.  t.  Porter 
(Tex.  Civ.  App.)  3«B. 

Plaintiff'B  evidence  that  injury  to  his  cattle 
during  transportation  was  due  to  want  of  feed 
and  water  Md  admiseible  under  defendant's 
answer.-Gulf,  a  &  S.  F.  R.  Oo.  v.  Porter  (Tex. 
Civ.  App.)  843. 

i  8.    Ouriace  ef  pasaaacaM. 

Bvidence  in  action  for  compellinc  piaistiffs 
wif*.  being  a  white  woman,  to  ride  in  a  ne- 
gro coach,  held  not  at  varianca  with  tto  plead- 
iogs.— Missouri,  K.  &  T.  By.  Co.  of  Texas  t. 
Ball  (Tex.  av.  App.)  327. 

Where  white  woman  is  compelled  to  ride  in 
negro  coach,  she  cannot  recover  for  humiliation 
caused  by  profanity  of  negroes,  where  such 
misconduct  was  not  called  to  the  conductor's 
attenttoD.— Missouri.  K.  &  T.  By.  Oo.  of  Texas 
T.  BaU  (Tex.  av.  App.)  827. 

Where  carrier  compels  white  woman  to  ride 
In  nagco  coach,  it  is  liable  for  the  distress  or 
bumlluitlon  suffered,  if  the  direct  result  of  its 
neglect.— Missouri.  K.  &  T.  By.  Oo.  of  Texas 
T.  BaU  (Tax.  CIt.  App.)  327. 


91,000  idd  axcesslve  daawgca  tor  compelling 
a  white  woman  to  ride  90  miMs  In  a  negro  car. 
—Missouri,  K.  &  T.  By.  Ofc  oC  Texas  T.  BaU 

(Tex.  av.  App.)  827. 

In  an  action  for  injuries  to  a  passenger,  held, 
that  plaintiff  was  not  guilty  of  contributory 
negUgence.— Texas  &  P.  By.  Co.  v.  EUlott 
(Tex.  C<iv.  App.)  726.  • 

The  Inja^  of  s  paasengar  wUle  getting  oB  a 
moving  train  before  It  reached  the  station  held 
not  to  render  oompanyjiable. — Golf,  C.  &  S.  F. 
By.  Co.  T.  Cleveland  XTex.  Or.  A^  961. 

I  4.   —  Pevaoaal  laJwleB. 

In  an  action  by  a  postal  clerk  for  injuries  re- 
ceived in  a  railroad  accident,  evidence  held  euf- 
ficieot  to  support  a  finding  of  the  jury  that 
the  defendant  was  negligent. — St  Louis,  L  li. 
&  S.  Ry.  Co.  V.  Stewart  (Ark.)  160. 

In  an  action  for  Injuriee  received  in  a  nil- 
way  accident  caused  by  defendant's  engine 
striking  a  cow  at  a  liighway  croaalng  in  a  small 
village,  it  was  not  error  for  the  court  to  refuse 
to  instruct  in  regard  to  maintaining  gates  or 
keeping  a  watcEoian  at  such  crossing. — St 
Louis,  I.  M.  &  8.  Ry.  Co.  v.  Stewart  (Ark.) 
169. 

Instruction  in  action  for  injury  to  postal 
clerk  on  train  Add  not  erroneous  because  pla- 
cing burden  of  proof  on  defendant  vrithout  re- 

?uiring  a  finding^  that  plaintiff  was  wlthont 
salt.— SmUey  vTst  Lonb  ft  H.  By.  (3a  (Mo.) 
667. 

Where  the  declaration  In  an  action  for  inju- 
ries to  a  passenger  while  alighting  from  a 
train  did  not  definitely  aver  that  it  nad  stop- 
ped, it  was  demurrable.- Townsend  v.  Nash- 
ville, C.  &  St.  L.  Ry.  (Tenn.  Sup.)  tS6. 

An  instruction  not  based  either  on  the  the- 
ory of  plointifiTs  declaration  or  defendant's  the- 
ory Is  properly  refused.— Payne  v.  Nashville,  Q. 
&  St  L.  By.  Oo.  (Tenn.  Sup.)  90. 

Evidence  held  insufiicient  to  show  negligence 
on  the  part  of  the  carrier,  whereby  passengw 
was  injured.- Payne  v.  Nashville,  C.  &  St  L. 
Ry.  Co.  (Tenn.  Sup.)  86. 

Where  the  evidence  failed  to  show  that  the 
defendant  company  operated  or  controlled  the 
connecting  line  on  which  the  injuries  to  a  pas- 
senger complained  of  occurred,  it  was  error  to 
refuse  to  direct  a  verdict  for  defendant— Hous- 
ton &.  T.  0.  R.  Oo.  V.  Graves  (Tex.  Ov.  App.) 
S24. 

That  no  box  or  stool  was  provided  for  pas- 
sengers to  alight  held  not  proof  of  negligence 
autborlzlng  a  recovery  for  Injuries  sustained 
by  a  passenger  In  alighting  from  a  train.— Tex- 
as Midland  B.  Co.  r.  Flny  (Tax.  dv.  App.) 
442. 

NegUgence  Aeld  not  to  be  presumed  from  the 
happening  of  an  accident  to  a  passenger  while 
aligQtiDg  from  a  train,  where  none  of  the  at- 
tending circumstances  tended  to  show  negli- 

fence  In  the  carrier.— Texas  Midland  R.  Co.  v. 
'rey  (Tex.  Ov.  App.)  442. 

In  an  action  for  injuries  to  a  passenger,  Aefd 
proper  to  instruct  that  the  conductor  had  an* 
thority  to  contract  to  st^  the  train  at  or  near 
a  station.— Texas  &  P.  By.  Co.  v.  EUlott  (Tex.* 
av.  App.)  72(1. 

In  an  action  for  injuries  to  a  passenger  in 
alighting,  held,  that  defendant's  negligence 
caused  the  injury.— Texas  &  P.  By.  Co.  v.  El- 
liott (Tex.  av.  App.)  726. 

Where  the  Question  of  the  portico  of  tha  train 

in  which  a  passenger  was  In,  or  whetbor  he  was 
attempting  to  leave  the  train  at  the  time  when 
be  was  Injured,  i*  In  issue,  evidence  of  plain- 
tiff's reason  for  being  In  a  particular  part  of 
the  train,  or  leaving  U.  is  admissible.— Gulf.  0, 
F.  By.  Co.  v.  OUvaland  (Tex.  CIt.  App.) 
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S  5,  EjMtlM  of  PMMBC*V> 

traders. 

Ad  initructioD  that,  if  defendant  pnt  plain- 
tiff off  beyond  the  atation,  it  wai  liable,  no 
matter  thoagh  the  train  stopped  at  the  station 
a  sufficient  time  to  permit  platntiff  to  leave  the 
train.  Add  erroneonB.-4t.  Loals.  I.  H.  ft  8.  Bj. 
Oo.  T.  Lewis  (Arlc.)  16S.  . 

Where  a  passenger  who  had  paid  her  fare 
failed  to  ffet  off  at  her  station,  though  an  am- 
ple stop  was  made,  the  railway  company  held 
not  liable,  under  Sand.  &  H.  Dig.  S  6172,  for  put- 
ting her  off  at  a  place  not  a  station. — St.  Louis, 
Z.  M.  ft  S.  By.  00.  T.  Lewis  (Ark.)  168. 

A  person  carelesBly  entering  a  train  which 
he  should  have  Icnown  did  not  Btxsp  at  lils  des- 
tination hel4  a  passenger,  within  Sand,  ft  II. 
Dig.  S  6192,  and  hence  entitled  to  damages  for 
being  ejected  at  a  place  other  than  a  nsniu  stop- 
ping place.— St  Lonia  S.  W.  By.  Oo.  t.  Harper 

Twenty-five  dollars  held  not  excessiTe  dam- 
ages for  ejecting  a  oassenger  from  a  railroad 
train.— St  Louis^  W.  By.  Goi.  Haiper  CArk.) 
911. 

Evidence  In  an  action  for  wrongful  ejection  of 
a  passenger  held  to  authorise  the  submisaton 
of  an  issue  whether  It  waa  the  custom  of  a 
company  to  furnish  permttB  to  passengers  aft- 
er they  got  on  the  train.--Hou8ton,  E.  ft  W.  T. 
By.  Co.  White  (Tex.  Civ.  App.)  486;  Same 
T.  Jackson,  Id.  440. 

A  verdict  for  $500  damagea  Add  not  excessive 
in  an  action  for  wrongfully  ejecting  a  passenger. 
—Houston,  E.  ft  W.  T.  Ry.  On.  v.  White  (Tex. 
Civ.  App.)  436 ;  Same  v.  Jackson,  Id.  440. 

Where  a  passenger  Li  wrongfully  ejected  from 
defendant's  train  and  Is  sick  as  a  result  of  ex- 
poaare,  he  may  recover  for  his  pain,  though 
there  is  no  direct  evidence  thereof.— Honston, 
R  ft  W.  T.  By.  C!o.  v.  White  (Tex.  Olr.  App.) 
436 ;  Same  v.  Jackson,  Id.  440. 

Where  a  passenger  requests  a  permit  to  ride 
on  a  freight  train,  and  is  told  nr  the  ticket 
agent  that  the  conductor  will  givo  nim  one,  the 
company  1b  liable  for  his  ejection  by  the  con- 
ductor for  failing  to  have  aodi  permit— Hous- 
ton,  E.  ft  W.  T.  By.  Oo.  t.  White  (Ta.  dr. 
App.)  436;  Same  t.  Jackson.  Id.  440. 

Where  a  railroad  has  a  rule  forbidding  the  Is- 
Euanee  of  permits  by  condactors,  and  a  passen- 
ger is  ejected  for  want  of  snch  a  permit,  the 
company  is  not  liable  because  Its  conductors 
have  violated  such  rule.- Houston,  E.  ft  W. 
T.  By.  Oo.  T.  White  (Tex.  Oiv.  App.)  486;  Same 
V.  JackMm,  Id.  440. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL. 

Meoenl^  for  purpose  of  review,  aea  ''Appeal 
and  Error,"  f  8. 


CATTLE. 


See  ^Animate." 


CAUSE  OF  ACTION. 

See  **Action." 

CERTIFICATE. 

Of  acknowledgment  of  written  tutrnment,  see 
"Aduwwledgment,"  1  1. 

CERTIORARL 

I  1.  MatMM  mmd  s»»uda. 

Wherft  rec^Ters  of  a  bnlldhig  and  loan  asso- 
ciation were  appointed  by  a  circnlt  jndge  Ib 


cation,  orders  made  by  the  eontt  in  term  ^ 
not  be  reviewed  m  certiorari.— State  ex  m. 
Ballew  V.  Woodson  (Mo.)  ^SZ. 

CHALLENGE 

To  jnror,  see  "Jury,"  |  4. 

CHAMPERTY  AND  MAINTENANCE 

Where  a  vendor  made  a  rontract  witb  an- 
other to  give  bim  one-half  of  what  might  be 
recovered  on  account  of  the  deceit  practiced 
upon  her  by  the  purchaser,  he  to  pay  aU  coats, 
wnich  contract  waa  afterwards  readnded.  alie 
did  not  thereby  forfait  her  rlglit  to  recerrg 
damagea  for  th«  daotiti—Aisn  t.  Mmrttm 
460. 

A  deed  conveying  to  the  plaintiff  In  ejectment 
the  land  Id  controversy,  whlcfa  was  execnted 
after  action  brought  and  while  defendant  was  In 
adversepOBsesslon  of  the  land,  wu  Ttdd.— Hig- 
gins  T.  Howard  (Ky.)  1016. 

CHANCERY. 

See  "Eanity." 

CHANGE  OF  POSSESSION. 

Necaaalty  as  arabut  credit(»«  of  granttw.  ass 
"Frandnlent  OonTayancea,*'  |  1. 

CHANGE  OF  VENUE. 

Of  dvU  action,  sea  **Teniie,*'  i  2. 

CHARACTER. 

Of  witness,  see  "Witnesses,"  |  4. 

CHARGE. 

To  jury  In  dvU  action,  see  'Trial,"  H  5-7. 

 in  criminal  proaecatlona,  see  '^Criminal 

Law,"  I  16. 

CHATTEL  MORTGAGES. 

In  fraud  of  creditor*,  see  **Frandident  Gonr^- 

ances,"  {  1. 
Priority  over  lien  of  liTetyman,  sm  •"Urery 

Stable  Keepers." 

{  1.   Bea«ialt«a  anA  TsUdltr. 

Parol  evidence  Is  admissible  to  show  that  a 
bill  of  sale  absolute  on  its  face  was  executed 
to  secure  the  grantee  by  reason  of  the  grantor 
having  sold  otner  mortgaged  property  securing 
snch  diebt— Wataon  t.  Boswell  (^z.  Gv.  App.) 
407. 

i  S.   BSskts  aad  UabUitieB  of  pavtlM. 

A  mortgagor  or  bis  grantee  has  me  right  to 
use  a  mortgaged  sawmill  before  the  maturity 
of  the  mortgage;  and  hence  the  mortgagee  can- 
not maintam  an  action  for  Injuries  resulting  to 
the  property  ther^rom,  bat  mnat  resort  to  a 
bill  quia  timet  to  restrain  the  conduct  canaiRg 
the  injury.- Moore  v.  Wood  <Tenn.  Oh.  Aiip.) 
1063. 

A  subsequent  mortgagee  of  a  aawmlll  cannot 
recover  damagea  a^nst  a  prior  frandnlmt 
mortgagee,  who  obtains  pessosalon  and  uses  the 
property,  for  injuries  resulting  therefrom,  in  the 
absence  of  a  demand  for  tbe  property,  thongfa 
the  snbseqnait  mortgagee  does  not  know  that 
the  prior  mortaage  1*  fnndnlottr— Moore  w. 
Wood  n^nn.  Ch.  Avp.)  1068. 

i  3.    Blsbts  axul  Mmedles  of  eeodltoim. 

A  chattel  mortgage  which  authorises  tiie  mort- 
gagor  to  eontnd  the  mortgaged  properly  and 
to  sell  It  in  the  regidmr  eouw  w  bodaeaa  ii 
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void  on  Its  face.— Uoora  t.  Wood  Clean.  Ql. 
App.)  1063. 

I  4.  FoveelfMue. 

AllesatlCHu  held  Bnffldmt  to  conititnte  aa 
«aiiltable  defeme  to  ftn  aetimi  to  foredoM  a 
mortgafe.— Oaae  t.  Ingle  (Ind.  T.)  9M. 


Sea  ''B'raad." 


CHEAT. 
CHILD. 


Sea  "Adivtlon";  "GaardUn  and  Ward";  '^n- 

CITATION. 

On  appeal,  aea  "Appeal  and  Error,"  {  5. 

CITIES. 

Set  "Mnnldpal  CorporatloiM.** 

CITIZENS. 

jproteetloii  of  law%  lee  "Ooiutltutional 

CIVIL  RIGHTS. 

Sea  ''ConsUtational  Law,"  »  3,  7. 

CLAIM  AND  DELIVERY. 

Sea  ''Beptorla." 

CUIMS. 

AsaSnBt  estate  assifmed  for  creditors  see  "Aa- 
algnments  for  Benefit  of  Creditors,"  {  3. 

 of  decedent,  see  "Bxecntora  and  Admin- 

btratora,"  |  4. 

Acalnat  achow  diatrict,  sea  "Schoola  and  8cbo(d 
Dlatricta."  I  1. 

To  property  lerted  on,  see  ''Execution,*'  i  2. 

CLASS  LEGISLATION. 

See  '^Oonatltiitional  Law,"  i  «. 

CLERKS  OF  COURTS. 

Liability  for  illegal  issimuce  of  marriage  li- 
cense, see  "Marriage." 

Under  Gen.  St.  e.  41,  art.  2,  the  cierk  of  conrt 
was  entitled,  for  orders  discharging  the  panel 
at  the  close  of  the  term,  to  28  cents  for  each 
member  of  the  panel;  that  being  the  construc- 
tion placed  tqton  the  statute  D7  the  circuit 
jndgea  ot  the  state  and  the  andltora  of  pnbUc 
acconati  for  many  yean.— Andttot  of  Publte 
Accoonts  T.  Cain  (Kj.)  1016. 

COLUTERAL  AGREEMENT. 

Parol  erideaoe,  we  "Bvidettee,"  1  9. 

COLLATERAL  ATTACK. 

On  appointment  of  administrator,  aee  "Oxeco- 

tors  and  Admlniatratora,"  {  1. 
On  Judgment,  see  "Judgment,"  i  4. 

COLLECTION. 

Of  estate  of  decedent;  aee  "Bxecntora  and  Ad- 

ninlstratora.'*  I  2. 
Of  tazaa,  see  'Taxation,*'  1  4. 

COLOR  OF  TITLE. 

T»  aortala  advano  pasasasion,  aee  "AdTeree 
Foaaaaalon.'' 


COMBINATIONS. 

See  "Monopolies,"  i  1. 

COMMERCE. 

Carriage  of  goods  and  paasanfen,  nt  "Oar- 

riera?' 

i  1.   Means  ud  metkods  ot  rapllatlom. 

Defendant,  who  took  orders  to  erect  lightning 
rods  OB  biiiidfam,  recdvinjc  rode  and  equip- 
ments from  anoUier  atate,  had  not  engaged  in 
Intestate  conuneree,  and  liable  ton  the  occupa- 
tion tax.— Camp  t.  State  CTex.  Ot.  App.)  401. 

COMMON  CARRIERS. 

See  "Oarrlen.** 

COMMON  SCHOOLS. 

Bee  "Schools  and  School  Districts,**  I  L 

COMMUNITY  PROPERTY. 

See  "Hnsband  and  Wife,"  {  4. 

COMPENSATION. 

For  property  taken  for  pnl)lic  use,  aee  "Emi- 
nent Domain,"  |  2. 


Of  health  olDeer,  see  "Health.**  1 1. 

COMPETENCY. 

Of  evidence,  see  "Oriminal  Law,**  ||  4-10. 
— >  in  cirii  actions,  see  "Evidence"  |  4. 
Of  Jotor.  aee  "Jury,"  {  4. 
Of  witnesses  In  feneral,  aee  '^itnoiaea,*'  |  2. 


In  criminal  proaeentlon.  see  "Criminal  Law,** 
ill 


COMPUINT. 

.  Meentlon.  see  "C  

f  8;  "Indictment  and  Infonnatlon.' 

COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement** 

COMPROMISE  AND  SEHLEMENT. 

See  "Release." 

In  an  action  on  an  award,  AeW  not  neceaaary 
to  haTa  the  claim  itemised.— Needham  t.  ByHie- 
wood  (Tex.  CSt.  App.)  426. 

Evidence  in  a  suit  on  Judgments  htid  losufli- 
clent  to  set  aside  a  settlement  thereof  for 
fraud.— Baggs  t.  Uaie  (Tex.  Cly.  App.)  K2K. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," t  2. 

CONCEALED  WEAPONS. 

See  "Weapoaa." 

CONCLUSION. 

Of  witneas,  ace  "Eridence."  I  lOi 

CONDEMNATION. 

Taking  property  for  pnbUc  nsa^  aea  "Bmlnent 
Domain." 
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CONDITIONS. 

In  luuranM  policies,  see  "Intnruuc,"  i  4^ 

CONFESSION. 

AdmlsslbUitr  In  eTldence,  n*  "Criminal  Lftv." 

HaiA. 

CONFIDENTIAL  RELATIONS. 

Diiultware  of  ctHumanlcatiotis,  tee  *'WitnM8w.** 
12. 

CONFLICT  OF  LAWS. 

8«e  "Inaurance."  ||  8>  4. 

What  law  gorerna  contracts,  tea  "Contracts,*' 

—  damage*  for  DondeliTerr  of  mesaaga, 
*^flgnptia  and  Talaphones,"  S  1. 

CONSIDERATION. 

See  "Seals." 

Of  contracts,  see  "Contracts,"  1 1. 

 for  transfer  of  assets  and  assnmptlon  of 

liabilities  of  eorpm«tion,  see  "OorpiHrationB," 


_  fMudnlent  conT^anoe,  aea  "Frandnlent 
Conreyances,'*  I  1. 
Of  release,  see  "Belease,"  1 1. 
Pand  erldence,  see  "Brldence,**  i  0. 

CONSOLIDATION. 

Of  actlona,  see  "Action,"  |  2. 

CONSPIRACY. 

Combinations  to  monopolise  trade,  see  "Mo- 
DOpolies,"  {  1. 

Byiaence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  !  a 

CONSTITUTIONAL  UW. 

Provisions  relating  to  pHrticnlar  subjects,  see 
"Counties,"  |  1;  "Kminent  Domain,"  |  1; 
"Qraud  Jury";  "Jury,"  fl  1;  "Mnnicfpal 
Corporations."  |  7;  "Offiom,"  1  1. 

  enactment  and  Talldltf  of  statutes,  see 

"Statutes."  I  1. 

— •  special  or  local  laws,  aee  "Statates,"  I  2. 

 state  appropriatlonsi  see  "States,"  {  1. 

 subjects  and  titles  at  statutes,  see  "Stat> 

ntea,"  |  8. 

I  1.  OomstrvetloB,  apnAtlttB,  mmA  em- 
f oreaAeat  mt  ooastHmtt— ml  pvo- 
Tlsioas* 

The  governor  alona^  and  not  a  pwaon  ar- 
rested on  complaint  of  the  board  of  examiners 
for  barbers,  can  object  to  Ber.  St.  1899,  { 
5035,  as  uneonstltDttonal.  in  limiting  the  gov- 
ernor's power  of  optiointment  to  the  board  to 
those  designated  by  oarbers*  nnlons.— Ex  parte 
Lncas  (Uo.)  218. 

I  S,  Ppliee  power  im  ceBev*!. 

Pen.  Code,  art  199.  making  it  an  offense  for 

a  liquor  dealer  to  keep  open  nis  place  of  bupi- 
ness  on  Sundays  for  purposes  of  traffic,  is  not 
uncou8titutional.~-Bx  parte  Brown  (Tex.  Cr. 
App.)  396. 

S  3.    Personal,  elTlX,nKd  politloal  rlshts. 

Acts  1897,  c.  114,  authorianz  tbe  imprison- 
ment of  one  found  guilty  of  selling  property  on 
which  a  landlord's  lien  existed,  hela  not  uncon- 
stitutional as  authorizing  an  imprisonment  for 
debt— State  v.  Hoskins  (Tenn.  Sop.)  781. 

i  4.   Vested  rlsHts. 

Where  the  state  acouires  land  at  a.  tax  sals 
while  &nd.  &  H.  Pig.  H  4686^  66Uk  are  In 


force,  the  right  of  a  minor  to  redeem,  which  is 
given  thereby,  cannot  be  taken  away  a  sab- 
seqnent  act  of  the  legislature.— Moore  t.  Xrby 

(Ark.)  371. 

S  S*    ObUcatlem  ot  oontraets. 

Tbe  charter  of  a  tnmpike  company  (Acts  Jan. 

4,  1880.  if  7,  8.  and  Acts  1831.  c.  46)  httd  to 
constitute  a  contract  which  wsb  Inviolable  un- 
der OouBt.  U.  &  art  1,  I  10.— NashviUe,  H.  Ac 

5.  Turnpike  Co.  t.  Davidson  Coosty  (Tean. 
Sap.)  68. 

The  act' of  184d-{i0  which  reqiUres  of  a  turn- 

Silke  company,  as  a  condition  ox  the  exerdse  of 
ts  franchises  granted  by  the  act  of  1835-36, 
that  it  should  build  a  bridge  beyond  the  line  of 
its  road,  is  void,  because  it  impairs  the  obliga- 
tion of  the  contract  between  the  state  and  the 
company.— State  v.  I>banon  ft  N.  Tnmpike 
Co.  (Tenn.  Cb.  App.)  109S. 

I  6.    nrlTlleBM  w  faaBvaltles,  aad  tSmm 
legislatlma. 

Act  Gen.  Assem.  1897,  88  1-3,  being  appU- 
cable  to  all  street  railroads.  Is  not  nnconstftn- 
tional  as  class  lagislatioai.— ^te  ex  nL  Gott- 
lieb V.  MetropoUtan  St  By.  Co.  (Ho.)  008. 

I  7,    Equal  pvoteatloB  of  laws. 

Ber.  St.  1896,  art  8071,  requiring  life  insnr- 
ance  companies  to  pay  a  12  per  cent  penalty 
and  attorney  fees  for  failure  to  pay  their 
policies,  is  not  in  violation  of  the  fourteenth 
amendment  to  the  United  States  constitution, 
when  applied  to  a  foreisn  insurance  company. — 
New  York  Life  Ins.  Co.  v.  Otiopp  (T«L  Ur. 
App.)  886. 

CONTEST. 

Of  election,  see  "Elections,"  8  2: 

CONTINUANCE. 

In^  ^mlnal  prosecution,  see  "Criminal  Law," 

Where  an  application  for  a  continuance  dis- 
closed  a  right  to  the  same,  and  the  facta  ad- 
duced on  the  trial  showed  the  materiality  of  the 
absent  evidence.  It  was  error  for  tbe  court  to 
refuse  to  grant  it— Lynch  t.  Munson  (Tex.  Gr. 
App.)  140. 

CONTRACTS. 

See  "Mines  and  Minerals,"  f  1. 

Agreements  within   statute  of   frandi,  see 

^'Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Assignment,  see  "ABsignments." 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Contracts  of  particular  classes  of  parties,  see 
"CorporationB,"  88  8,  S:  "Insane  Persona,** 
8  1 :  "Master  and  Servant" :  "Municipal  Goi^ 
poratioos,"  88  4,  6. 

Damages  for  breach,  see  "Damages,"  I  8. 

Impairing  obligation,  see  "OoustitutionaJ  Law," 
8  6. 

Liquidated  damages  or  penalties,  aee  *^Dam- 
sees,"  8  2. 

Making  bequest  or  devise,  see  "Wills,"  f  2. 
Operation  and  effect  of  champerty,  see  "Clham- 

perty  and  Maintenance." 
——  of  gaming  laws,  see  "Gaming/'  i  1. 

 of  usury  laws,  see  "Usury,"  f  1.  . 

Parol  or  extrinsic  evidence,  aw  "SMdmce,** 

8  0. 

Particular  clssRes  of  express  contrscts,  see 
"Bills  and  Notes";  "Bonds";  "Covenants"; 
"Insurance";  "Joi^  Adventurea^' ;  "Partner- 
ship" ;  "Sale*" 

agency,  see  "Prini^al  and  Agent" 

 employment  see  "Master  and  Servant** 

  leases,  see  "Landlord  and  Tenant" 

—  mutual  benefit  insunac^  aee  "InsaraMs^" 
i  10. 


Digitized  by 


Google 


INDEX. 


1121 


 sAleH  of  realty,  see  "Vendor  and  Pnr- 

cfaaser." 

■  suretyship,  see  "Principal  and  Sarety." 

Particular  classes  of  implied  coDtracts,  tee 

"Contribution";  "Cownant^"  |  1;  "Money 

Paid." 

 model  of  discharging  contracts,  see  "Oom* 

promise  and  Settlement" ;  "Release." 

Specific  performance,  see  "Specific  Perform- 
ance." 

SnbrogRtion  to  rights  or  remedies  of  creditors, 

see  "Subrogation." 

I  1.    BMmlaites  and  T^Udlty. 

Where  H.,  pretending  to  have  authority  to 
act  for  M.,  procured  a  contract  from  P.  and 
A.,  in  consideration  of  services  to  be  rendered 
by  M.,  who  knevr  nothing  of  the  contract  and 
never  assented  to  it,  the  contract,  not  being 
binding  on  M.,  was  not  binding  on  P.  and  A.— 
Shuttleworth  v.  Kentucky  Ooal.  Iron  ft  De- 
Telopment  0>.  (Ky.)  1013. 

Where  plaintiff  was  anthorlzed  to  buy  stocks 
without  restriction  as  to  the  market  in  which 
the  purchase  was  made,  the  contract  will  be 
governed  by  the  law  of  the  state  where  the 
Btoclws  were  purchased, — A.  Q.  Edwards  Bro- 
kerage Co.  V.  Stevenson  (Mo.)  617. 

Where  defendant  sold  stock  to  plaintiffs,  and 
they  agreed  to  pool  a  certain  amount  of  stock 
and  share  the  benefits  equally,  there  was  suf- 
ficient consideration  for  defendant's  agreement 
to  dhrert  to  the  pool  the  royalties  on  certain 
other  stock  owned  by  him.— <irreeu  r.  Higham 
<Mo.)  798. 

Where  an  insurance  agent  paid  the  premium 
on  a  policy,  and  took  the  note  of  the  insured  for 
the  amount  so  paid,  there  was  full  consider- 
ation for  the  note,  though  the  company  was  in- 
Bolvent,  and  soon  thereafter  failed- — Hudson 
T.  Oompere  fTex.  Sup.)  888^ 

A  provision  in  a  lease  that  the  landlord  shall 
not  be  liable  for  damages  arising  from  any 
future  distraint  is  against  public  policy  and 
void.— Watson  v.  Boswell  (Tex.  C3v.  App.)  407. 

1  X.    Beaeisalon  and  aliAiido&meBt. 

Delay  of  a  chattel  mortgagee  to  rescind  a 
contract  by  which  the  property  is  to  be  used 
for  tbe  benefit  of  himself  and  a  prior  chattel 
mortgagee  and  the  debtor,  on  learning  that  the 
prior  mortgage  is  fraudulent,  Md  to  prevent 
a  subsequent  rescission  of  the  contract— Moore 
T.  Wood  (Tenn.  Cb.  App.)  1063. 

I  3.  Parf  ormamea  or  braaek. 

Where  plaintitC  performed  services  for  de- 
fendant in  consideration  of  defendant's  prom- 
ise to  adopt  him,  plaintiff  cannot,  during  the 
life  of  defendant,  recover  the  value  of  the  serv- 
ices rendered,  though  defendant  acted  fraudu- 
lently in  making  the  promise^ — ^Pfttman  v.  Pitt- 
man  (Ky.)  461. 

Plaintiff's  agreement  to  accept  a  lease  held 
lapsed  through  defendant's  refusal  to  perform 
a  contract  to  exchange  property  with  plain- 
tiff.—Scannell  T.  American  Soda-Fountain  Co. 
(Mo.)  889. 

CONTRADICTION. 

Of  wftneaa,  we  "Witneuea."  |  4. 

CONTRIBUTION. 

One  who  famished  to  the  purchaser  fme-half 
the  money  to  pay  for  the  land  and  shared  the 
fruits  of  the  purchase,  though  he  was  not  pres- 
ent when  the  purchase  was  made  and  did  not 
participate  in  the  false  representations,  is-  lia- 
ble to  the  purchaser  for  one-half  the  amount 
recovered  against  him  by  the  Tender.— Aken 
T.  Martin  (Ky.)  466. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence.**  |  8. 
ai8.W.-71 


CONVEYANCES. 

See  "Homestead,"  I  2. 

By  or  to  particular  classes  of  parties,  see  "In- 
fanta," it  1:  "Insane  Persons."  f  1. 

  married  women,  see  "HuBband  and  Wife," 

{2. 

  sheriffs,  see  "Bxecotlon,"  8  3. 

In  fraud  of  creditors,  see  "Frandnlent  Convey- 
ances." 

In  trust,  see  "Tmsts,"  S  1. 

Mortgaged  property,  see  "Mortgages,"  i  4. 

Particular  classes  of  conveyances,  see  "As- 
signments" ;  "Assignments  for  Benefit  «f 
Creditors":  "Chattel  Mortgages";  "Deeds"; 
"Mortgages." 

Separate  property  of  married  women,  see  "Hoe- 
band  and  Wife,"  S  2. 

CONVICTS. 

Pardon,  see  "Pardon." 


CORPORATIONS. 

Condemnation  of  property,  see  "Eminent  Do- 

i    main,"  S  1. 

Constitntion  and  by-laws  aa  evidence,  aee  "Evi- 
dence." I  8. 

Particular  classes  of  corporatlona,  see  "Build- 
ing and  Loan  Associations";  "Monlclpal  Cor- 
porations." 

 banks,  see  "Banks  and  Banking." 

  foreisii  insurance  companies,  see  "Insur- 
ance," I  1. 

 turnpike  companies,  see  "Turnpikes  and 

Toll  Roads,"  §  1. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  H  1,  2. 

{  1.   Corporate  eriateMee  and  franeUoe. 

Where  a  party  contracts  with  a  corporation, 
it  is  a  recognition  of  its  existence  which  will 
estop  such  party  from  objecting  to  the  contract 
as  void  for  the  reason  that  the  corporation  has 
no  legal  existence. — West  Missouri  Land  Co.  v. 
Kansas  CXty  S.  B.  Ry.  Co.  (Mo.)  847. 

S  2.   Capitol,  stook.  and  dividends. 

Bank  stock  held  by  a  trustee  having  been  sold 
by  him  under  a  Judgment  authorising  him  to 
sell  and  reinvest  in  real  estate,  the  bank  in 
which  the  stock  was  held  cannot  refuse  to 
transfer  the  stock  on  the  ground  that  it  may  be- 
come liable  to  contingent  remainder-men,  who 
were  not  parties  to  the  action. — Bank  of  Ken- 
tucky V.  Winn  (Ky.)  32. 

Where  a  trustee  has  sold  bank  stock  under  a 

judgment  authorizing  him  to  make  the  sole, 
the  bank  in  wliich  the  stock  is  held  may  be  re- 
1  quired  by  rule  to  transfer  it  to  the  purchaser, 
though  the  bank  was  not  a  party  to  the  action. 
—Bank  of  Kentucky  r.  Winn  (Ky.)  82. 

;  I  3.   Oorpnate  powan  «md  UaMlltlas. 

An  allegation  that  defendant  Is  a  corporation 
with  full  powers  to  contract  Is  sufficient  to 
bind  it  by  the  contract  sued  on,  in  ab- 
sence of  a  plea  by  defendant  that  the  contract 
was  nltra  vires.- Greene  v.  Middlesborongh 
Town  ft  Lands  Co.  (f^j.)  28& 

The  stockholders  of  a  corporation  may,  by 
all  uniting  in  the  action,  waive  the  OO^day  no- 
tice prescribed  by  Const,  art.  12,  I  8,  and  Rev. 
St.  IfiSB,  t  2499,  and  bonds  issued  as  directed 
at  a  meeting  held  pursuant  to  such  waiver  are 
valid.— Riesterer  v.  Horton  Land  ft  Lamber  Co.- 
(Mo.)  238. 

Defendant's  pleading  in  an  action  by  a  cor- 
poration on  a  contract  held  to  estop  him  from 
objecting  to  tbe  introduction  of  the  contract  in 
evidence  as  void,  as  made  by  a  corporation 
having  no  l«aL  existence.— West  Missouri 
Land  Co.  t.  ^nsas  Ctty  S.  B.  By.  Co.  (Mo.) 
Hai, 
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Under  Shannon's  Code,  S  4542,  service  of  i 
process  on  an  agent  in  a  county  where  the  suit  I 
was  brought,  the  principal  restdlns:  In  another : 
county,  held  to  have  (fiven  the  court  no  juris- 1 
diction;  the  agent  not  being  a  reBident  of  the] 
county.— Mark  Twain  Lumber  Co.  t.  Lieber-  j 
man  (Tenn.  Sup.)  70.  , 

t 

9  4.    I»^Te&«r  And  rsealTMrs.  | 

Though  one  man  is  president  of  two  corpo-  - 
rations  organized  for  different  purposes,  and  he 
■and  another  own  a  majority  of  the  stock  of 
■each,  they  are  separate  corporations,  and  on 
the  InsoWency  of  both  payment  of  the  claim  of 
the  creditor  company  shoiild  not  be  postponed 
till  after  other  creditors  of  the  debtor  company  ' 
are  paid.— Lange  v.  Burke  (Ark.)  165. 


S  S. 


And  reorgutisa- 


R«iBeorporatio& 
tlon.  I 

Transactions  between  the  outgoing  and  In- 1 
comiDK  stockholders  and  a  reorganised  corpora-  < 
tion  held  to  authorize  a  suit  b^  the  new  cor^  ; 
poration  on  a  demand  belonging  to  the  old  | 
one^—St.  Fraadt  Electric  Light  Ob.  T.  Electric , 
Supply  Oo.  (Ark.)  012.  { 

An  nndertaking  by  defendant  corporation,  in  . 
coasideration  of  all  the  assets  of  another  cor- 1 
poration,  to  assume  all  its  liabilities,  inoludiug 
its  guaranty  of  dividends  on  certain .  stock,  is 
SDimrted  by  a  sufficient  consideration. — Greene 
r.lillddlesborougb  Town  &  Lands  Co.  (Ky.)  288. 

}  6.   Tovigm.  earpovatloM.  I 

The  renting  of  its  coal  lands  by  a  foreign  cor- ' 
poration  heta  not  doing  business  within  the 
state,  in  the  meaning  of  Act  April  21,  ISOl, 
which  would  prohibit  the  company  from  bring- 
ing salt  without  compliance  therewith. — iMissou- 
ri  Coal  &  Mining  Co.  t.  Ladd  (Mo.)  191. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  S  2. 
Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  H  6-^. 

COSTS. 

See  "Interpleader,**  |  1. 

I  1.  Hmtnre»  grovads.  and   aztent  of 
xlmht  in  ceneral.  i 

Where  an  amendment  to  a  petition  only 
changes  the  original  by  omitting  a  part  of  the 
amount  claimed  therein,  all  tho  costs  up  to  the 
time  of  the  filing  of  the  original  petition  should  i 
not  bo  taxed  to  plaintiff.— WatsOn  v.  Boa- 
W(41  (Tex.  Civ.  App.)  407. 

I  2.   Amannt.  rata,  and  Items.  | 

Fees  of  an  attorney  for  an  absent  victorious 
defendant,  cited  by  publication,  are  properly  I 
taxed  ss  costs  against  the  plaintiff,  auaer  Rev.  I 
St  arts.  1212,  ISM.— Williams  v.  Sapieha  (Xex.  I 
Sup.)  115. 

I  3.    On  appeal  or  error,  and  ob  new 
trial  or  motion  therefor.  | 

Where  a  writ  of  error  was  sued  for  delay,  the 
court,  on  affirming  the  judgment,  will  award , 
damages.— Fife  t.  Netherlands  Vin  Ins.  Co. 
(Tex.  Ot.  App.)  160. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Mnntcipal  Corporations,"  {  2. 

COUNTERFEITING. 

8ea  "Forgery." 


COUNTIES. 

County  courts,  see  "Courts,"  S  2. 

  health  otUcei-a,  see  "Health,"  |  1. 

Mandamus,  see  "Mandamus,"  $  1. 
Special  or  local  laws,  see  "Statutes,"  |  2. 

{  1.    OreatloB,  altaratioB,  aristenwa,  and 

political  functions. 

Under  Const,  art.  10,  S  4,  Acts  ISSl.  c.  143. 
taking,  certain  lands  out  of  C.  county,  which 
contained  but  310.8  square  miles,  and  patting 
them  in  Dickson  county,  was  unconstitational 
and  void— McMillan  v.  Hannah  (Tenn.  Sop.) 

loao. 

The  fact  that  C.  county  acquiesced  for  14 
years  in  legislatire  action  transferrinc  a  por- 
tion of  its  territory  to  D.  county  does  not  «t- 
top  C.  county  from  asserting  its  claim  at  the 
end  of  that  time,  where  the  constitution  pro- 
hiliited  such  transfer.— McMillan  v.  Hannah 
(Tenn.  Sup.)  1020. 

I  2.   Flseal    management,   pnblle  debt, 
seevrities,  and  tazatlom. 

A  vote  by  two-thirds  of  the  voters  of  a  coun- 
ty in  favor  of  free  turnpikes  was  a  vote  in  fa- 
vor of  incnrring  the  necessary  indebtedness  for 
that  purpose,  and  authorized  the  county  to  in- 
cur an  indebtedness  in  excess  of  the  icrratae 
provided  for  the  year  in  purchasing  the  tum- 

f>ikes  in  the  county.— Whaley  ▼.  Commonwealth 
Ky.)  85;  RatliS  v.  Same,  Id.;  Same  t.  Kidi- 
olas  County,  Id. 

Where  a  county  was  prohibited  by  the  con- 
stitution from  levying  a  tax  rate  of  more  than 
50  cents  in  one  year,  a  levy  of  25  cents,  when 
S4  cents  had  been  previously  levied,  waa  Toid 
only  as  to  the  excess.— Wnaley  T.  Obmmon- 
weulth  (Ky.)  35;  Batliff  T.  Same,  Id.;  Same 
V.  Nicholas  County,  Id. 

Under  Const,  i  180,  providing  that  "no  tax 
levied  for  one  purpose  snail  ever  be  devoted  to 
another  purpose,  where  a  surplus  remain* 
from  a  particular  levy,  it  may  be  appropriated 
for  general  purposes. — Whaiey  v.  Common- 
wcalth  (ICy.)  35;  Ratliff  t.  Same,  Id.;  Same  t. 
Nicholas  County,  Id. 

Bonds  issued  by  a  county  in  payment  of  its 
snbacription  to  a  railroad,  pursuant  to  authori- 
ty granted  by  tlie  charter  of  the  corporatioo. 
were  valid,  as  were  also  bonds  issued  by  the 
county  in  lieu  thereot  under  an  act  authorizing 
the  county  to  fnnd  Its  oatstanding  indebted- 
ness.—Sparks  V.  Bohannon  (Ky.)  2W. 

Under  Ky.  St.  i  1852,  bonds  issued  by  a 
county,  pursuant  to  a  resolution  of  the  &nval 
court,  for  the  purpose  of  taking  up  bonds  for  a 
much  larger  amount  legally  issued  by  the 
county  prior  to  September  28,  1S81,  and  which 
had  matured,  are  valid.— Sparks  v.  Bohaunon 
(Ky.)  200. 

An  election  to  take  the  seoJe  of  the  voters 
of  a  county  as  to  free  turnpikes  was  not  in- 
validated by  a  mistake  of  the  clerk  in  the 
form  of  the  question  submitted,  where  the  mis- 
take conld  not  have  increased  the  affirmatiTe 
vote.— Stone  t.  Gregory  (Ky.)  lOOi 


COURTS. 

Clerks,  see  "Clerks  of  Courts." 
JudxeH,  Kce  "Judges." 

Jurisdii-tion  of  accounting^  by  administrator,  see 
"Kxi'uutoi's  aud  Adnunistrators,"  |  7. 

  of  motion  to  set  aside  execution  sale,  see 

"Execution,"  3  3. 

Justices'  courtu,  see  "Justices  of  the  Peace." 

Beview  of  decisions,  see  "Appeal  aud  Error." 

Right  to  trial  by  jury,  see  "Jury,"  |  1. 

Rules  of  appellate  courtSi  see  "Apical  and  Br- 
i-or,"  I  11. 

Special  or  local  laws,  see  •Statutes."  1  2. 

Trial  by  court  without  jury,  «ee  "Trial/'  |  8. 
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f  1.'  EitabllslkmaBt,   •i««aiMti(m,  wtd 
prooednre  im  gemtrmi. 

Where,  in  ejectment,  defendant  excepted  to 
a  deed  on  the  ground  that  it  had  been  held  that 
tax  sales  on  a  certain  day  were  void,  and  that 
the  deed  showed  it  had  been  given  for  sales 
'On  that  day,  held  error  to  saatain  the  excep- 
tion; the  indgment  not  being  res  judicata  in  the 
suit  relied  on.— XtcWilllama  t.  Bonner  (Ark.) 
378. 

A  eonstmction  b;  the  sapreme  court  of  the 
terms  of  a  statute  should  not  be  changed  after 
the  law  has  tteen  re-enacted  in  the  same  words 
and  such  construction  has  become  a  rule  of 
property.— Hall  v.  White  (Tex.  Sup.)  885. 

Where  the  conrt  of  dvil  appeals  is  the  conrt 
of  last  resort  in  a  certain  case,  it  would  write 
no  opinion  on  afflrmance.  in  the  absence  of  a 
mod  reason  asBifcned.— Heedham  r.  Uickey 
(Tex,  Cfy.  App.)  433. 

I  2.    Courts  of  limited  or  laf  orlor  J«rla- 
diotlom. 

0>uutf  court  held  not  to  have  jurisdiction, 
under  Oauat.  art.  5,  |  16,  over  a  suit  for  (272 
and  plea  in  reconvention  for  $1,255.— Penny- 
backer  T.  Hnzlewood  (Tex.  Clr.  App.)  153. 

Where  the  plaintiff  has  amended  his  petition 
so  as  to  claim  a  larger  amount  than  that  orig- 
inally demanded,  the  amended  petition  fixes 
the  amount  in  controversy  for  the  purpose  of 
determining  thejurlsdictlon  of  the  court,— -Wat- 
son T.  MirOce  (Tex.  Civ.  App,)  538. 

Where  the  petition  in  a  justice  court  case 
was  amended  on  appeal  so  as  to  claim  an 
amount  in  excess  of  the  appeiltite  Jurisdiction 
of  the  county  court,  such  defect  was  cnn*d  by 
a  subsequent  amendment  reducing  the  amount. 
—Miller  T.  Xewbauer  fl^x.  Civ.  App.)  974. 

3  3.   Cowts  mt  Kppellmttt  Jiwiadiatlom. 

The  sapreme.  court  has  no  jurisdiction  of  an 
»ppeal  from  a  judgment  for  (100  in  an  action 
for  injuries  between  private  persons:  no  con- 
Mtitutional  question  being  before  the  court.— 
Mankameyer  v.  Bgelhoff  (Mo.)  836. 

I  4.   United  State*  oovrts. 

Under  Act  Cung.  March  1,  1S05,  the  United 
States  district  court  did  not  acquire  jurisdic- 
tion of  an  appeal  from  the  United  States  com- 
missioners' court  wherein  an  action  on  a  note 
was  determined  in  favor  of  the  dcfendanta.— 
rentier  t.  Penn  (Ini.  T.)  0S7. 

COVENANTS. 

I  1.   Be^nlsltes  «nd  Talldlty. 

Description  of  land,  "fronting  4,574  feet  on 
the  line  of  the  railroad,  on  mile  20ri  of  the 
Henderson  Division,"  held  insufficient  to  sup- 
port a  contract  containing  a  covenant  running 
with  the  land.— I^ulsville  &  N.  B.  Co.  T.  Web- 
ster (Tenn.  Snp.)  1018. 

i  2.    Co&struQtlon  and  operatton. 

A  contract  reciting  that  an  owner  of  land 
fronting  on  a  railroad  desired  "a  fence  alouj: 
his  line,"  and  that  the  railroad  for  a  certiiiu 
consideration  agreed  to  erect  »ach  fence,  held 
not  to  create  an  easement.— LouiHville  &  K.  R. 
■Co.  T.  Webster  (Tenn.  Sap.)  1018. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  I  4. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Greditom*'; 
"Bankruptcy";  "Credttm*  Snit";  "Fraudu- 
lent Conveyances." 

Bemedies  against  auratyi  m«  "Principul  and 
Surety/'  |  4. 


Rights  as  to  chattel  mortgage  by  debtor,  se« 
"Chattel  MortgaKCM,''  K  3. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Bemedies  in  cnses  of  fraudulent  conveyances, 
nee  "Fraudulent  Conveyances,"  |  2. 

As  the  conitltntlon  provides  that  no  officer 
except  the  governor  shall  receive  a  greater 
compensation  than  $5,0(X)  per  annum,  public 
policy  demands  that  the  courts  refuse  to  require 
any  officer  to  set  apart  any  part  of  his  salary 
for  the  payment  of  his  debta.— Dickinson  T. 
Johnson  (Ky.)  ^l>7. 

The  fact  that  real  estate  was  purchased  by 
the  owner  with  his  salary  as  a  public  officer 
does  not  exempt  it  from  the  payment  of  bis 
I  debts.— Dickinson  v.  Johnson  (Ky.)  267. 

Evidence  in  an  action  to  subject  certain  prop- 
erty to  a  judgment  Aeld  to  show  that  a  part 
thereof  only  was  subject.— Bourne  v.  Dardm 
(Tenn.  Ch.  App.)  1078. 

CRIMINAL  LAW. 

See  "Habeas  Corpus,"  {  2;  "Jury." 
Bail,  see  "Bail,"  i  1. 
Fines,  see  "Fines." 
Grand  jury,  see  "Grand  Jury." 
Imprisonment  for  debt,  see  "Oonstitutional 
Law,"  i  3. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Offenses  by  particular  claisea  of  officers,  see 
"Justices  of  the  Pence,"  I  1;  "Officers,"  i 
2. 

Pardon,  see  "Pardon." 

Particular  offenses,  see  "Adultery";  "ArHon"; 
''Assault  and  Battery,"  {  1;  "BurKlnry"; 
Tottery" ;  "Gaming,"  {  2 ;  "Homicide" : 
"Larceny";  "Obstructing  Joatice";  "Per- 
jury" ;  "Bape" ;  "Kobbery" ;  "Seduction,"  f 
1;   "Usury,'^  §  2. 

  currying  we»i>ons,  see  "Weapons." 

  causing  cattle  to  go  on  inclosed  land  of 

another,  see  "Animals." 

  keeping  disorderly  house,  see  "Disorderly 

House." 

—  violations  of  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  11  3,  .f. 

I  1.  Capaolty  to  commit  amd  responai- 
bllity  for  erima. 

Instructions  for  the  state  in  a  prosecution 
for  murder,  defended  on  the  ground  of  imbe- 
cility, heJd  proper.— State  v.  Palmer  (Mo.)  Uol. 

I  t.    T«nner  Jwpudr. 

A  conviction  for*maintaining  a  nuisance  is  a 

bar  to  another  prosecution  for  maintaining  the 
same  DiUHiince  at  a  different  period  prior  to 
the  former  indictment,  where  the  offense  was  a 
eontinuous  one.  —  Caweiu  t.  Ounmonwealth 
(Ky.)  275. 

I  S.  PvallaifauuT  o— ipl«i»t»  mMdmwlt, 
warrant,  Mra—iaattom,  «*BBlt- 
maat,  and  snmmary  trIaL 

A  comjiltiiut  properly  signed  by  the  complain- 
ant iiud  the  iuformation  filed  thereon  are  sutfi- 
cient,  though  his  name  Is  not  mentioned  In  Qie 
body  of  eitner  instrument.— Taul  v.  State  (Tex. 
a-.  App.)  394. 

i  4.  Sridmee. 

Under  Cr.  Code  Prac.  {  241.  providing  that 
one  accomplice  cannot  corroborate  nnother.  so 
as  to  authorize  a  conviction  upon  the  testimo- 
ny of  the  two  accomplloeo  alone.— Porter  t. 
Commonwenltb  (Ky.)  lU. 

Where  two  accomplices  testified,  an  instruc- 
tion telling  the  jury  (bat  they  could  not  con- 
vict upon  the  uncorroborated  testimony  of  "an 
nccomplice"  wait  erroneous,  in  that  it  tailed 
to  present  the  idea  that  one  accomplice  cannot 
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corroborate  another  for  the  purpone  of  convie- 
tion. — Howard  t.  Commonwealth  (Ky.)  758. 

In  a  criminal  case,  evidence  of  prosecuting 
witness  that  she  made  no  objection  to  being 
placed  under  bond  for  her  appearance  at  court, 
and  that  she  was  glad,  because  ihe  was  afraid 
to  leave  the  jail,  is  incompetent.— State  T. 
Huif  (Mo.)  900,  1104. 

Evidence  that  a  prosecuting  witness  was 
made  to  leave  the  neighborhood  by  persons 
other  than  accused  la  incompetent.— State  T. 
HnfE  (Mo.)  9U0.  UM. 

Conceding  that  it  was  competent  for  prose- 
cnting  witness  to  testify  that  she  was  made  to 
leave  the  neighborhood,  it  was  error  to  exclude 
further  questions  eliciting  the  names  of  those 
who  made  her  go.— State  t.  Huff  (Mo.)  900, 
1104. 

A  county  clerk's  certificate  kdd  snfficient  to 
render  it  admissible  as  evidence  of  a  recorded 
cattle  brand  In  a  prosecution  for  theft  of  a 
cow.— Garrett  v.  State  (Tex.  Cr.  App.)  129. 

In  a  prosecution  for  theft  of  a  cow,  eyidwce 
held  admissible  to  show  how  the  brand  on  the 

cow  claimed  to  have  been  stolen  came  to  be 
anlike  the  recorded  brand  of  the  alleged  own- 
er.—Garrett  V,  State  (Ter.  Cr.  App.)  12U. 

Where  one  of  the  alleged  owners  of  property 
charged  to  have  been  burned  is  not  a  witness 
in  a  prosecution  of  another  for  the  arsOQ,  it  ia 
error  to  permit  the  state  to  introdnce  in  evi' 
dence  indictments,  charging  such  owner  with  ar- 
son  and  murder.- Erwln  T.  State  (Tex.  O. 
App.)  390. 

Where  the  state  offered  eridence  <rf  experi- 
ments to  show  that  the  deceased's  cap  could 
be  wedged  under  defendant's  saloon  door,  proof 
that  ttie  conditions  were  nearly  similar  to  those 
existing  at  the  time  of  the  murder  was  snffi- 
cient, withflot  abowlng  that  the  exact  condi- 
tions existed.— Rape  r.  State  (Tex.  Cr.  App.)  929. 

S  5.   ^—  J«Atalal  sotloe,  pvMmmvtl«««, 
anA  burden  of  proof. 

In  a  proRecntion  fof  murder,  defended  on  the 
ground  of  imbecility,  the  liurden  is  not  on  the 
Ktate  to  show  a  lucid  interval  at  the  time  of 
the  Itilling.— State  v.  Palmer  (Mo.)  651. 

In  a  criminal  case,  testimony  of  a  witness 
that  he  saw  a  certain  state's  witness  at-  bis 
home  A  few  days  before  the  trial  ia  admissi- 
ble to  show  the  state's  lack  of  diligeQce  in  se- 
curing his  attendance.— State  t.  Hnff  (Mo.) 
900,  1104. 

Where  the  facts  constitnting  tihe  offense  of 
unlawfolly  carrying  arms  have  been  proved, 
it  devolves  on  defendant  to  establish  jastifica- 
tlon.— Zion  t.  State  (Tex.  Ok  App.)  30G. 

Where  one  is  in  custody  for  a  crime,  his  si- 
lence cannot  be  used  against  him  as  a  con- 
fession of  the  truth  of  the  statement  made  in 
bis  presence  by  a  co-defendant.— Fonderburk  r. 
State  (Tex.  Cr.  App.)  303. 

}  '8.    —  Faeta  in  Isbua  and  relerant  to 
iasnea,  and  res  sestas. 

Where  defendant  claimed  that  deceased  had 
made  a  criminal  assault  upon  his  wife  on  the 
day  Ijeforo  the  killing,  the  declarations  of  the 
wife  made  at  tiie  time  of  the  alleged  assault 
were  admissible  aa  a  part  of  the  res  gestee.— 
Johnson  v.  Commonwealth  (Ky.)  1005. 

In  a  criminal  case  it  is  irrelevant  to  show 
whether  accnsed  or  his  wife  owned  the  farm 
occupied  by  them,  how  much  it  sold  for,  and 
whether  the  wife  bud  not  mortgaged  her  prop- 
erty to  secure  the  fees  of  accusea'l  eounael.— 
State  r.  Huff  (Ma>  900,  1104. 

Accused  not  being  charged  with  eloigning  tfae 
prosecuting  witness,  it  was  error  to  admit  evi- 
dence that  accused  uwned  the  team  and  wagon 
in  which  the  witness  left  the  neighborhood.— 
State  T.  Buff  (Mo.)  900,  1104. 


Evidence  offered  by  defendant  in  a  prosecu- 
tion for  unlawfully  carrying  arms  hiitd  properij 
excluded.— Uttle  t.  State  (Tex.  Cr.  App.)  KlO. 

On  a  prosecution  for  burglary,  testimony  as 
to  an  alleged  assault  at  the  same  time  as  the 
burglary  is  admissible  aa  part  of  the  res 
geatse.— Williams  v.  State  (Tex.  O.  App.)  395. 

Statements  to  an  officer  by  one  accused  of 
assault,  made  several  honra  aitet  the  aUc»ed 
offense, -Md  inadmissible  for  defmdant.— lit- 
tle V.  Bute  (Tex.  Cr.  App.)  483. 

On  a  prosecution  for  murder,  Md  not  oror 
to  refuse  to  allow  the  introduction  of  ac- 
cused's haiieas  corpus  proceedings  on  his  ap- 

?tlcation  for  bail.— De  la  Garza  v.  State  (Tei. 
r.  App.)  484. 

{  7.   ^—  AdmlssloBSi  deolaratloBfl,  amd 
beavsaj. 

It  was  error  to  permit  a  witness  to  testify 
as  to  a  conversation  between  two  unknown 
men  in  no  wise  identified  as  members  of  any 
conspiracy,  or  connected  in  any  manner  with 
thof^e  alleged  as  co-conspirators  with  accused.- 
Powers  V.  Commonwealth  (Ky.)  735. 

It  was  error  to  permit  a  witness  to  testify 
that  he  heard  T.  say  to  defendant,  "I  want  to 
compliment  you  on  what  you  did  in  Frankfort," 
that  being  the  place  where  the  killing  occur- 
red, and  that  defendant  "just  nodded  and  pass- 
ed on";  thero  being  no  claim  that  T.  had  any 
connection  with  the  homicide. — Howard  t. 
OommoDWealth  (Kj.)  756. 

In  a  criminal  case,  teatimony  of  prosecuting 
witness  that  a  person  "representing  accused 
attempted  to  induce  her  not  to  testi^  fa  in- 
competent as  bdog  a  legal  conclusion,  and 
hearsay.— State  v.  Huff  (Mo.)  900,  1104. 

It  is  error,  in  action  of  cattle  theft,  to  al- 
low a  witness  to  testify  to  material  statement 
of  facts  made  subsequent  to  the  transaction 
by  an  uninterested  third  party. — York  v.  State 
(Tex.  Cr.  App.)  128. 

Testimony  that,  during  the  searching  of  de- 
fendant's room  for  stolen  property,  his  room- 
mate s&id  that  he  did  not  know  defendant  pos- 
sessed ft  diamond,  and  defendant's  reply  that 
it  was  one  he  had  owned  for  more  than  six 
months,  was  not  objectionable  as  hearsay. — 
McBroom  v.  State  (Tex,  Cr.  App.)  481. 

Evidence  of  statements  before  the  trial  by 
the  person  assaulted  are  inadmissible,  where 
the  latter  does  not  testify.— Catlett  T.  State 

(Tex.  Or.  App.)  485. 

I  8.  Aets  and  deelarattona  of  eoa* 

spiratora  and  oo-def andanta. 

The  confession  of  an  accomplice,  extorted 
from  him  by  threats,  was  not  admisfiible 
aRaiost  accused.  —  Porter  T>  Oommonwealtta 
(Ky.) 

The  confession  of  an  alleged  accomplice,  im- 
plicating the  accused,  made  in  his  presence 
when  both  were  in  custody  of  au  officer,  held 
not  admissible  against  accused,  thouch  he  re- 
mained silent- Porter  t.  OonunoDweuth  (Ky.) 
10. 

Declarations  of  members  of  a  puUle  meet- 
ing, indicating  violent  and  improper  intentions, 
were  admissible  as  a  part  of  the  res  gestie  to 
show  the  existence  of  a  conspiracy  charged.— 
Powers  V.  Commonwealth  (Ky.)  735. 

Where  a  conspiracy  is  charged,  considerable 
latitude  must  be  allowed  in  the  admission  of 
testimony  tending  to  show  that  acts  apparently 
isolated  have  sprung  from  a  common  object.— 
Powers  T.  Commonwealth  (Ky.)  735. 

Testimony,  as  to  certain  telegrams  to  show 
they  were  sent  before  the  killing,  held  admfssi- 
ble.— Powers  t.  Commonwealth  (Ky.)  735. 

Dedarations  of  one  vhom  the  evtdaice  trad- 
ed to  connect  with  the  conspiracy  duuged,  to 
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the  effect  that  the  kUUng  of  deceased  had  been 
-determined  upon  and  pardons  prepared  (or  the 
IMFpetrators,  were  admissible.— Powen  t.  Com- 
monwealth (K7.)  785. 

On  the  trial  of  one  of  seTeral  defeudants 
.Jointly  indicted,  the  declaration  of  a  co^efend- 
ant,  made  in  the  absence  of  the  defendant  on 
trial,  in  furtherance  of  the  common  parpoae, 
is  admissible  when  a  prima  facie  case  of  con- 
spiracy has  been  made  ont,  though  there  be  in 
the  indictment  no  express  averment  ot  a  con- 
spiracy.—Howard  T.  Commonwealth  (Ky.)  756. 

The  admission  of  a  confession  of  defendant's 
accomplice  against  defendant  hdd  reversible  er- 
for.— »iort  T.  State  (Tex.  O.  App.)  305. 

In  a  prosecntion  for  bnrgl&ry,  held  error  to 
«dmit  evidence  that  part  ot  the  goods  shown  to 
have  been  stolen  was  giveo  to  defendant's 
brother  by  defendant's  accomplice.— McHenry 
T.  State  <Tex.  Cr.  App.)  311. 

I  9.    —  Opinion  evideBoe. 

A  hypothetical  question,  based  on  a  state- 
ment of  facts  of  which  there  is  no  evidence, 
should  be  excluded.— State  v.  Palmer  (Mo.)  651. 

An  expert,  testifying  for  the  defense,  never 
having  had  an  opportunity  to  examine  the  ac- 
cused, cannot  give  his  opinion  whether,  at  the 
time  of  the  homicide,  he  was  capable  of  delib- 
-eratlng  like  a  sane  person. — State  v.  Palmer 
(Mo.)  651. 

On  a  trial  for  murder,  It  is  not  error  to  permit 
a  witness,  not  an  expert,  to  testify  as  to  the  di- 
rection the  ball  took  which  made  a  hole  in  the 
floor.— Spangler  v.  State  (Tex.  Cr.  App.)  314. 

A  witness  was  properly  permitted  to  state 
that  at  the  time  of  the  assault  accused  seemed 
to  be  angry.— CaUett  v.  State  (Tex.  Cr.  App.) 
485. 

In  the  absence  of  evidence  that  deceased  was 
ever  seen  to  take  morphine,  the  question  wheth- 
er deceased  was  addicted  to  the  morphine  habit 
ouuot  beiiroven  by  general  repntation,r-Bupe 
T.  Stmts  (Tex.  Cr.  App.)  929. 

Where  the  evidence  on  which  a  hypothetical 
question  was  based  was  inadmissible,  the  opin- 
ion of  the  expert  was  properly  excluded.— Rape 
V.  State  (Tex.  Cr.  App.)  926. 

1 10.    Conf eaeiona. 

Where  the  evidence  is  conflicting  as  to  wheth- 
er a  confession  was  made  voluntarily,  or  was 
procured  by  representations  that  it  was  the 
only  way  to  save  accused  from  mob  violence, 
its  admissibility  Is  a  question  for  the  Jury. — 
State  V.  Moore  (Mo.)  19U. 

A  confession  procured  by  r^resentations  that 
It  is  the  only  way  to  protect  accused  from  mob 
Tlolence  is  not  adnussiUe.— State  r.  Moore 
(Mo.)  199. 

A  waminc  to  a  prisoner  ajgaiast  confessing, 
made  the  day  before  an  alleged  confession, 
should  have  been  repeated,  where  the  prisoner 
was  a  mere  boy.— Perry  v.  State  (Tex.  Cfr.  App.) 
400. 

A  warning  to  a  prisoner  that  his  statements 
could  be  used  against  blm  "or  for  him"  will 
not  support  the  admission  in  evidence  of  a  con- 
fession.— Perry  v.  State  (Tex.  Or.  App.)  400. 

Where  defendant,  while  testifying  at  a  pre- 
liminary examination,  was  warned  and  contin- 
ued to  testify,  such  testimony  Add  admissible 
against  defendant  on  a  charge  of  having  com- 
Diitted  the  crime  under  investigation.— <3ram- 
mer  r.  Stats  (Tex.  O.  App;)  402. 

Statements  by  the  accnsed  in  a  prosecution 
for  murder  had  properly  admitted  as  in  the 
nature  of  a  confession. — Bunnells  v.  State  (Tex, 
Cr.  App.)  479. 

The  admissions  or  confessions  of  accused, 
made  before  the  grand  jury  after  being  warn- 


ed, Md  competent  evidence  against  him  on  the 
trial.— Wisdom  v.  State  (Tex.  Or.  App.)  926. 

{11.  Time  of  trial  and  eontibnnanoe. 

Ilev.  St.  1809,  §{  2641,  2644,  relative  to  the 
time  in  which  a  defendant  must  be  tried  after 
indictment  found,  do  not  include  the  term  In 
which  the  Indictment  was  found.— State  v. 
Haines  (Mo.)  621. 

Rev.  St.  1890,  H  2641,  2G44,  relative  to  the 
time  within  which  a  defendant  must  be  tried 
after  indictment  found,  are  intended  to  operate 
only  in  case  of  laches  by  the  state. — State  v. 
Haines  (Mo.)  621. 

Continuance  for  absent  witness  held  prosetiy 
denied. — State  v.  Robinson  (Tenn.  3up.>  66. 

An  application  for  a  confinunuce,  showing  due 
diligence  in  efforts  to  secure  presence  of  an 
absent  witness,  whose  testimony  would  prove 
an  alibi,  should  be  granted.— Baines  v.  State 
(Tex.  Cr.  App.)  119,  Sia. 

Refusal  of  a  continuance  because  of  the  ab- 
sence of  a  witness  who  was  inside  the  house  at 

the  time  of  the  alleged  shooting,  but  did  not 
see  it,  held  not  prejudicial  to  defendant. — Brice 
V.  State  (Tex.  Cr.  App.)  121. 

Where  the  testimony  of  an  absent  witness 
was  neither  material  nor  probably  true,  it  wsa 
not  error  to  refuse  a  continoance  because  of  his 
absence.— Garcia  v.  State  (Tex.  Cr.  App.)  122. 

Statements  in  an  application  for  a  contin- 
uance to  enable  the  accused  to  procure  certain 
letters  held  too  general. — ^Taul  v.  State  (Tes. 
Or.  App.)  394. 

The  refusal  to  grant  continuance  hdd  not 
error.— Jackson  v.  State  (Tex.  Cr.  App.)  404. 

Where  alleged  absent  testimony  was  similar 
to  that  on  which  defendant  was  rightiy  con- 
victed, a  continuance  was  properly  refused. — 
Martin  v.  State  (Tex,  Cr.  App.)  4S6. 

An  application  for  a  continuance  to  procure 
a  witness  to  prove  an  alibi,  which  was  so  in- 
definite as  not  even  to  manifest  such  vrttness' 
opportunity  to  be  able  to  testify  as  to  the  alibi, 
was  properly  denied.— Villereal  r.  State  (Tex. 
Or.  App.)  7i5. 

§12.  TriaL 

Exceptions  not  taken  when  Instructions  were 
;iven  held  waived.— State  v.  Westlake  (Mo.) 


give 
243. 


In  the  absence  of  spedflc  objection,  that 
cross-examination  was  not  confined  to  matters 
Rone  into  in  chief  Md  wiUved.— State  v.  West- 
lake  (Mo.)  243. 

It  was  not  error  for  the  judge  to  swear  in  a 
person  to  assist  the  officer  in  charge  of  the 
jury,  in  the  absence  of  defendant,  and  with- 
out his  knowledge  or  consent,  or  of  his  attoi^ 
ney. — State  v.  Robinson  (Tran.  Sap.)  65. 

Where  defendant  had  delayed  procuring  coun- 
sel, there  was  no  error  in  commencing  a  trial 
In  the  absence  of  the  attorney  with  whom  he 
was  negotiating;  be  being  given  an  opportnni- 

g'  to  re-examine  witnesses  when  he  came  In.— 
rice  v.  State  (Tex.  Cr.  App.)  121. 

It  was  not  misconduct  for  the  jury  to  discuss 
accused's  character,  there  being  evidence  on 
such  question.- Brice  v.  State  (Tex.  Or.  App.) 
321. 

Objections  by  the  accused  to  the  evidence 
will  not  be  considered,  when  no  ground  of  ob- 

iection  Is  stated.— Little  v.  State  (Tex.  Cr.  App.) 
10. 

Failure  to  charge  as  to  the  kind  of  circum- 
stantial evidence  reqtUred  to  corroborate  an  ac- 
complice held  error.- McHenry  v.  State  (Tex. 
Cr.  App.)  311. 

No  exception  being  taken  to  a  statement  by 
the  district  attorney  in  his  argument  to  the 
Jury  that  he  believed  defendant  guilty  of  mur- 
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der,  though  the  remark  was  Impioper,  It  was 
not  reversible  error  to  refuse  to  rtiarge  that 
the  remark  should  be  disregarded. — Spangler 
V.  State  (Tex.  Cr.  App.)  314. 

Improper  remarks  of  a  prosecnting  attorney 
tn  addreaBing  the  jury  are  not  ground  for  re- 
versal on  appeal,  when  the  trial  jndge  was  not 
requested  to  instruct  the  Jury  to  disregard  such 
remark.— Tellis  t.  State  (Tex.  Cr.  App.)  717. 

S 13.  —  AxswncBta    and    ooadvot  of 

connlel. 

Where  the  regular  commonwealth's  attorney 
took  no  part  in  the  prosecution  because  of  bis 
sickness,  it  was  prejudicial  error  to  permit  tha 
commouwealth's  attorney  pro  tern,  to  say  to 
the  Jury  iii  his  closing  argument  that  he  was 
commissioned  by  the  regular  commonwealth's 
attorney  to  say  to  them  "that  he  thinks  the 
defendant  guilty,  and  hopes  the  jury  will  hang 
him  higher  than  Hn man.'*— Howard  T.  Com- 
monwealth (Ky.)  756. 

Where  the  court,  to  avoid  a  continuance,  per- 
mitted the  statements  of  defendant's  affidavit 
as  to  the  testimony  of  absent  witnesses  to  be 
read  as  their  deposition,  It  was  Improper  for 
the  attorney  for  the  commonwealth  to  refer  to 
those  statements  as  the  statements  of  defend- 
ant.—Johnaon  V.  Commonwealth  (Ky.)  1005. 

It  is  no  ground  of  complaint  that  defendant 
in  his  opening  statement  was  confined  to  rele- 
vant matters.— State  t.  Wostlake  (Mo.)  243. 

Where  improper  statements  of  the  district  at* 
torney  in  presence  of  tlie  jury  were  withdrawn, 
and  the  judge  fitRted  in  open  court  that  they 
were  improper,  there  was  no  reversible  error. — 
State  T.  Robinson  (Tenn.  Sup.)  60. 

Under  Bill  of  Righto,  1 10,  it  Is  reversible  er- 
ror for  the  court  to  refuse  defendant's  counsel 
Id  a  criminal  case  permission  to  argue  and  com- 
ment on  testimony  whldi  has  been  received  be- 
fore the  iniT.— Spangler  t.  State  (Tex.  O.  App.) 
314. 

1 14.  —  FroTlnoa   of   oowrt  matA  Jwy 
In  ceneraL 

Where  there  is  any  evidence  of  guilt,  it  is 
error  to  give  a  peremptory  instruction  for  de- 
fendant.—Commonwealth  V.  Foster  (Ky.)  271. 

Where  there  is  sufficient  evidence  to  convict 
the  defendant  in  a  prosecution  for  robbery, 
the  question  of  the  credibility  of  the  evidence 
affirming  or  denying  his  presence  when  the 
crime  oopurred  la  for  the  jury^^ate  t.  Adair 
(Mo.)  187. 

An  instruction  that  the  fact  that  defend- 
ant had  knowledge  that  the  person  to  whom  he 
sold  liquor  was  a  minor  might  be  proved  by 
circumstantinl  evidence  held  proper.— Astos  T. 
State  (Tex.  Cr.  App.)  307. 

An  instruction  that  the  evidence  on  the  cross- 
examination  of  defendant  as  to  former  charges 
against  her  could  be  considered  only  hs  af- 
fecting her  credibility  held  not  objectionable. — 
Jasper  v.  State  (Tex.  Cr.  App.)  392. 

S  15.  — —  Meoessity,  req,aiBltes,  mnA  snf- 
fioienoT  of  Ittstimotiona* 

In  instructing  as  to  the  right  of  acctised  to 
acquittal  on  the  ground  of  insanity,  it  was  er- 
ror to  omit  to  charge  to  acquit  on  that  ground, 
if,  as  the  result  of  mental  unsoundness,  he  had 
not  ''sufficient  will  power  to  govern  bis  actions 
by  renson  of  some  Insane  impulse  which  he 
could  not  resist  or  control."— Jolly  v.  Oommon- 
weaJth  (Ky.)  49. 

Instead  of  instruction  that,  if  the  jury  "en- 
tertain a  reasonable  doubt  as  to  any  facts  nec- 
essary to  constitute  defendant's  gnllt,  th^  must 
acquit  him."  It  is  better  to  instruct,  in  the  lan- 
guage of  Cr.  Code  Prac.  5  238.  that,  "if  there 
be  a  reasonable  doubt  of  the  defendant  being 
proven  to  be  guilty,  he  is  entitled  to  an  acquit- 
tal."—Jolly  v.  Commonwealth  (Ky.)  49. 


It  was  not  improper  for  the  court  to  amend 
an  in5itructton  after  four  of  the  five  arguments 
on  each  side  had  been  made  to  the  Jury. — 
Powers  V.  Commonwealth  (Ky.)  7S6. 

The  words,  'if  the  juir  believe  from  Ae  evi- 
dence b^ond  a  reasonable  doubt,"  bring  oaed 
in  the  beginning  of  an  Instraction,  need  not  be 
repeated.- Powers  v.  ODmmonwealth  (Ky.)  1S6. 

Where  several  accomplices  had  testified,  it 
was  prejudicial  error  to  instruct  the  jury  that 
they  could  not  convict  upon  the  uncorroborated 
testimony  of  "an  accomplice,"  as  the  court 
should,  instead,  have  used  the  words  "an  ac- 
complice or  accomplices." — Powers  v.  Common- 
wealth (Ky.)  735. 

An  instruction  as  to  credibiU^  of  witneeaes 
in  a  prosecution  for  robbery  kela  proper. — State 

V.  Adair  (Mo.)  187. 

It  ia  not  error  to  instmet,  in  a  proseeution 

for  robbery,  that  the  defendant  is  a  competent 
witness  in  bis  own  behalf,  but  that  bis  inter- 
est in  the  result  of  the  case  may  be  considered 
in  determining  his  credibility.— State  v.  Adair 
(Mo.)  18". 

An  instruction  as  to  reaaonable  doubt  as  to 
the  presence  of  defendant  at  the  time  and  place 
where  the  crime  was  committed  held  proper. — 

State  V.  Adair  (Mo.)  187. 

An  instruction  as  to  reasonable  doubt  in  a 
prosecution  for  robbery  Aeid  not  erroneous. — 
State  V.  Adair  (Mo.)  187. 

Where  the  evidence  is  conflicting  as  to 
whether  a  confession  was  made  voluntarily, 
it  is  error  to  refuse  to  instruct  as  to  the  rules 
gorcming  the  admissibility  of  confessions. — 
State  V.  Moore  (Mo.)  198. 

Rev.  St.  1899,  8  3627,  does  not  require  the 
court  to  instruct  as  to  ci'edibility  of  defendant 
as  a  witness.— State  v.  Westlake  (Mo.)  243. 

An  instruction  referring  to  the  law  as  de- 
clared in  "instruction  No.  2"  Aeld  not  bad  as  de- 
pendent on  another  instruction,— State  r.  Hainea 
(Mo.)  621. 

Instruction  as  to  reasonable  doubt  hiM  erro- 
neous, as  compelling  defendant  to  prove  his  in- 
nocence.—State  V.  Moss  (Tenn.  Sup.)  87. 

Where,  in  a  prosecution  for  theft  of  a  horse, 
the  evidence  that  it  waa  in  possession  ot  a  c»- 
tain  person  was  conclusive,  it  was  not  enur 
to  refuse  an  instmction  that,  if  the  horse  was 
in  the  possession  <^  some  other  perWHit  de- 
fendant should  be  acquitted,— Oartaa  r.  State 
(Tex.  Cir.  App.)  122. 

Where  evidence  did  not  raise  the  issue  of 
alibi,  it  was  not  error  to  fail  to  instruct  there- 
on.—Benavidea  V.  State  (Tex.  Qr.  App.)  I'JU. 

An  instruction  that  defendant  could  not  be 
convicted,  unless  he  waa  present  and  udlng 
his  confederates  in  the  commission  of  the  al- 
leged assaalt,  snlBciently  presents  the  imie  of 
alibi.— Benavides  v.  State  (Tex.  Or.  App.)  1^ 

The  objection  that  the  charge  was  insufficient 
because  it  nowhere  mentioned  the  name  of  the 
defendant,  except  in  the  captiftn,  but  merely 
designated  her  as  "defendant."  Add  not  sustain- 
able.—Jasper  T.  State  (Tex.  O.  App.)  3B2. 

An  infltmction  on  the  question  of  an  aggra- 
vated assault  held  not  objectionable,  as  not 
based  on  the  exact  evidence.— Jaclcson  v.  State 
(Tex.  Cr.  App.)  404. 

Where  a  homicide  Is  charged  as  the  result  of 
a  conspiracy,  and  the  evidence  thereof  ia  con- 
fiicting,  the  Jury  should  be  Instructed  that  acts 
and  declarations  of  an  alleged  co-conspirator 
of  defendant  cannot  be  considered,  unless  the 
conspiracy  is  shown  beyond  a  reasonable  doubt. 
—Graham  v.  State  (Tex.  Cr.  App.)  714. 

Where  the  issue  of  manslaughter  was  not 
raised  by  the  evidence,  it  waa  not  error  to  omit 
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to  charge  on  that  stihjfct.— Villereal  t.  State 

(Tfx.  Cv.  App.)  715. 

Where  the  asnal  charxe  as  to  drcnmatKOtial 
evidence  wai  given,  Ario  gofficient.~Villereal  t. 
State  (Tex.  Cr.  App.)  715. 

An  iDstruction  as  to  conduct  of  jury  held  not 
improper,  as  a  threat  calcnlatpd  to  mifdead  and 
prejudice  the  jurr.— Villereal  t.  State  (Tex.  Or. 
App.)  715. 

An  instruction  held  not  improper,  as  requii^ 
Ing  exculpntory  evidence  to  raise  a  reasonable 
doubL— Villereal  v.  State  (Tex.  O.  App.)  716. 

S  16.  —  Reqvesta  for  inatrnotloaa. 

The  request  for  an  erroneous  inntrnction  re- 
quires the  court  to  instmct  as  to  the  questions 

SresMkted  by  such  erroneoaa  instruction. — 
tate  T.  Moore  (Mo.)  190. 

A  spet^l  charge  requested  by  accused  is 
propeny  refused,  when  it  is  embodied  in  the 
main  charge  Kfven.— Ttamey  v.  State  (Tex.  Or. 
App.)  126;  Aston  v.  State  (Tex.  Cr.  App.)  307. 

Where  the  defendant,  in  a  prosecution  for 
tnisdemeaoor,  does  not  request  a  written  charge 
as  to  the  weight  of  acconiplice  testimoi^,  the 
failure  to  in8tnict  thereon  will  not  he  renewed. 
—Tracy  t.  State  (Tex.  Cr.  App.)  12T. 

The  refusal  to  give  a  requested  charge  is 
not  error,  where  an  adequate  charge  is  given 
on  the  question  so  presented.— Pat  ton  t.  State 
(Tex.  Cr.  App.)  30O. 

Where  the  court  charged  fully  as  to  the  law 
of  principals,  it  was  not  error  to  refuse  to 
charge  that  mere  knowledge  that  an  assault 
was  to  be  committed  would  not  make  defend- 
ant a  principal.— Orammer  t.  State  <Tex.  Cr. 
A  pp.).  402. 

I  IT.  Motloms  tar  MW  trial  aad  Im  a»- 
rest. 

The  rule  that  Jurors  wUl  not  be  allowed  to 
hnpench  their  verdict  by  statements  or  affida- 
vits is  Inflexible.— State  v.  Palmer  (Mo.)  651. 

It  was  not  error  to  refuse  a  new  trial  on  the 
ground  of  newTy-dlscovered  evidence  which  was 
merely  impeaching.— Brice  t.  State  (Tex.  Ci-. 
App.)  121. 

A  suggestion  on  a  motion  in  arrest  that  ne- 
groes were  discriminated  against  in  the  selec- 
tion of  grand  and  petit  Jnnes  comes  too  late. 
— Kennard  t«  State  (Tex.  Cr.  App.)  131. 

Statements  made  by  a  juror  after  retirement 
of  the  jury  held  sufficient,  under  Code  Cr.  Proc. 
art.  817,  to  warrant  a  reversal  of  a  judgment 
of  conviction. — Blocker  t.  State  (Tex.  Or.  App.) 
3D1. 

Where  due  diligence  was  not  used,  an  appli- 
cation for  a  new  trial  for  newly-discovered  evi- 
dence, not  supported  by  affldavita,  will  be  re- 
fuaed.— Little  t.  State  (Tex.  Cr.  App.)  483. 

1 18.  YmAcMeat*     aenteaoe,     and  Aaal 
eommltment. 

In  a  proceeding  to  test  the  sanity  of  one 
about  to  be  sentenced  for  a  crime,  a  charge 
Hiithorizing  the  jury  to  find  accused  insane  it 
he  could  not  "intelligently  reason"  Add  errone- 
ous, as  requiring  too  great  a  degree  of  intelli- 
gence.—State  V.  Helm  (Ark.)  915. 

Under  a  statute  providing  that  one  convicted 
of  a  crime  may  show  his  insanity  as  a  reason 
why  judgment  should  not  be  pronounced 
neainst  him,  and  authoriziDg  the  court  to  im- 
panel a  jury  to  detenniae  the  question,  such 
insanity  may  be  shown  arnlly  anil  without  any 
formal  plea.— State  v.  Helm  (Ark.)  91."i. 

S  19.  Appeal  aad  error,  aad  oertlorarl. 

I'nder  Cr.  Code  Prnc.  $  281,  the  nction  of  the 
trial  court  In  overruling  a  motion  for  new  trial 
cannot  be  reviewed  on  appeal. — Hanley  v.  Oom- 
moowealth  (Ky.)  288. 


No  appeal  lies  from  a  judgment  imposing  a 
fine  of  $10.— Bottom  v.  Commouwealth  (Ky.) 
700. 

Where,  on  a  motion  for  rehearing  in  a  crim- 
inal case.  It  is  disclosed  that  no  judgment  was 
entered  in  the  trial  court,  the  supreme  court 
wilt  remand  the  cause  with  directions  to  the 
trial  court  to  enter  judcment. — State  t.  Hol- 
land (Mo.)  620. 

Under  Shannon's  Code,  {  7217,  a  convictioB 
held  not  reTersible  because  the  record  failed  to 
show  a  plea  of  not  guilty  entered,  where  the 
record  did  show  that  a  Jury  were  shown  to 
try  the  issues.- Muse  t.  State  (Tenn.  Sop.)  80. 

S20.  —  Fvuemtatlon  and  reserration 
in  lowar  oonrt  af  grovnds  of 
rcTlew. 

Objections  to  evidence,  made  for  the  first 
time  on  appeal,  will  not  be  ctmsldered. — State 
V.  Haines  (Mo.)  621. 

The  defense,  having  asked  wholly  incompe- 
tent questions  of  experts  as  to  defendant's  con- 
dition of  mind  on  th^  day  of  the  homicide,  can- 
not complain  of  error  in  the  state  pursuing  a 
similar  course.— State  v.  Palmer  (llo.)  651. 

An  objection  to  the  court's  failure  to  instmct 
on  all  questions  cannot  l>e  raised  for  the  first 
time  on  appeal.— State  t.  Palmer  ^o.)  661. 

Evidence  being  incompetent  as  a  condusion 
and  hearsay,  its  admission  can  be  reviewed  on 
appeal  under  general  objections.— State  t.  Hnff 

'  (Mo.)  000,  1104. 

'  Objection  cannot  be  considered  on  appeal 
that  the  jary  were  not  instructed  as  to  cer- 

!  uin  points,  there  being  no  exception  saved  to 
such  failure  to  instmct— State  T.  Hntt  (Mo.) 
UOO,  1104. 

1 81.  — —  PreoMdlnata  for  tranafar  of 
oanse»  and  eneet  thereof. 

Where,  on  appeal  from  a  conviction,  the  re- 
cognizance does  not  state  the  ponishment  as- 
sessed against  defendant,  the  appeal  will  be  dis- 
missed.—McClamey  T.  State  (Tex.  Gr.  App.) 
122. 

A  recognizance  which  fails  to  state  the 
amount  of  punishment  assessed  against  the  ac- 
cused, as  required  by  Code  Gr.  Proc.  art.  887, 
will  not  support  an  appeal.^Wellbom  v.  State 
(Tex.  Cr.  App.)  306. 

Where  a  reco^isance  fails  to  state  the 

amonut  of  the  fine  assessed,  as  required  by 
Code  Cr.  Proc.  art.  887,  the  appeal  will  be  dis- 
missed.—Moore  V.  State  (Tex.  Cr.  App.)  395. 

A  recognizance  which  fails  to  state  the 
amount  of  the  fine,  as  required  by  0>de  Cr. 
IVoc.  art.  887,  is  Insufficient.— Murphy  t.  Bute 
(Tex.  Gr.  App.)  405. 

Under  White's  Ann.  Code  Cr.  Proc.  art  884, 
it  was  error  to  allow  a  lost  information  to  be 
substituted  nunc  pro  tunc,  after  recogniKonce 
for  appeal  had  been  entered.— Reed  t.  State 
(Tex.  Gr.  App.)  925. 

'  A  recognizance  held  defective,  not  being  in 
accordance  with  the  judgment.- Chappell  t. 
State  (Tex.  Cr.  App.)  928. 

{ 22.  —  Record  aaid  prooeedlnss  not 
in  reoovd. 

Where  an  appeal  has  been  taken  from  an  or- 
der sustaining  a  motion  to  quash  an  Indict- 
,  ment,  but  no  bill  of  exceptions  is  filed,  the  ap- 
peal will  be  dismissed.— State  T.  Hicks  (Mo.) 
193. 

Denial  of  an  application  for  a  continuance 
.  cannot  be  considered,  if  not  In  the  bill  of  ex- 
ceptions.- State  v.  Palmer  (Mo.)  661. 

Error  in  refusing  to  grant  an  application  to 
pass  on  the  question  of  accused's  insanity  must 
,  be  preserved  in  a  bill  of  exceptions.— State  T. 
•  Wade  (Mo.)  800. 
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Under  Acts  1899,  c.  27!!.  io  order  that  a  b!U 
of  exceptioDi  ifaoald  become  a  part  of  the  rec- 
ord on  appeal.  Md,  that  It  must  affirmatively 
appear  that  It  was  filed  within  the  time  allow- 
ed for  the  preparation  of  the  bill^MoM  T. 
State  <Tenn.  Sup.)  80. 

Failure  of  the  Btatement  of  facts,  on  an  ap- 
peal fi-om  a  conviction  for  a  Wolation  of  the  lo- 
cal option  law,  to  contain  the  orders  of  the 
commiaeloners'  court  putting  the  law  in  force, 
ii  cared  by  a  bill  of  ekceptioaa  which  shows  | 
that  Huch  orders  were  Introduced  in  evidence. ' 
—Lyon  T.  State  (Tex.  O.  App.)  125.  : 

Where  the  trial  court,  in  preparing  a  state- 1 
ment  of  facts  in  an  appeal  from  a  conviction  I 
for  violating  the  local  option  law,  does  not  in- ' 
Bert  the  orders  of  the  commiBsioners'  court  put-  I 
ting  the  law  in  force,  but  makes  a  memorandum  ' 
directing  the  clerk  to  insert  each  orders,  the  or- 
ders so  inserted  should  be  stricken  out. — ^Lyon  i 
T.  State  (Tex.  Cr.  App.)  130.  \ 

•  Bills  of  exception  predicated  on  qnestions ' 
asked  A«Id  insufficient,  where  answers  are  not  i 
shown.— Little  v.  State  (Tex.  Cr.  App.)  310.  | 

Dae  diligence  on  the  part  of  a  convict  in  fil-  i 
ing  a  statement  of  facts  on  appeal  held  to  have 
been  shown.~HeHeiiTT  t.  State  (Tex.  Ot.  App.) 
311. 

That  a  substituted  statement  of  facts  on  ap- 
peal was  not  salffitituted  in  the  lower  court  at 
the  next  term  after  the  notice  of  appeal,  as 
provided  by  CoAe  Cr.  Proc.  art.  884,  but  at  the 
next  succeeding  term,  held  not  snfficient  gronnd 
for  Btrikiog  ont  the  statement— McHenry  T. 
State  (Tex.  Ot.  App.)  811. 

'Where,  in  a  criminal  case,  the  judge  allows 
a  bill  of  exceptions  except  as  to  statements  of 
certain  evidence,  which  he  disallows  because 
he  does  not  recollect  It,  and  the  evidence  is  in- 
clnded  in  other  Mils  which  he  has  allowed,  the 
several  bills  mar  be  considered  together.— Span- 
gier  V.  State  (Tex.  O.  App.)  314. 

A  bill  of  exceptions  in  a  criminal  coae,  which 
fails  to  show  whether  defendant's  cballengea 
for  cause  were  overruled  or  sustained,  is  de- 
fective.—Taal  T.  State  (Tex.  Or.  App.)  394. 

On  appeal  In  a  criminal  case,  in  the  absence 

of  a  bill  of  exceptions,  remarks  of  the  county 
attorney   cannot  be  reviewed.  —  Williams  v. 

State  (Tex.  Or.  App.)  396. 

Assignments  of  error  relative  to  the  admis- 
sion of  testimony  cannot  be  considered,  in  the 
absence  of  a  bill  of  exceptions^WUllams  t. 
State  (Tex.  Or.  App.)  385. 

Argument  of  counsel  cannot  be  considered  on 
appeal,  in  the  absence  of  a  bill  of  exceptions.— 
Pouthitt  V.  State  (Tex.  Cr.  App.)  404. 

Grror  in  refusing  a  charge  requested  by  the 
accused  cannot  be  reviewed,  in  the  absence  of 
a  statement  of  facts.— Donthltt  t.  State  (Tex* 
Or.  App.)  404. 

Though  a  bill  of  exceptions  shows  that  the 
objection  made  to  evidence  of  defendant's 
statements  was  that  the  statements  were  made 
While  under  arrest,  but  the  bill  did  not  dis- 
close that  he  was  under  arrest,  the  objection 
win  not  prerail.— McBroom  t.  State  (Tex.  Cr. 
App.)  481. 

Where  a  judgment  of  conviction  recited  that 
defendant  was  properly  arraigned,  such  recital 
was  conclusive  on  appeal. — villereal  v.  State 
(Tex.  Cr.  App.)  715. 

A  bill  of  exceptions  hdd  not  sufficient  to  pre- 
sent the  objection  that  an  experiment  perform- 
ed by  the  state  was  not  made  under  the  same 
conditions  wliich  existed  when  the  event  orig- 
inally happened.— Bupe  T.  State  ^tT.  Or. 
App.)  929. 

I  23.    Berlaw. 

Upon  a  trial  for  murder,  defendant  was  not 
entitled  to  an  instructioa  as  to  manslaughter* 


where  there  was  nothing  to  reduce  the  criTse 
from  murder  to  mansIaughter.-^oUj  t.  0>bi- 
monwealth  (Ky.)  49. 

There  being  no  abuse  of  diacrvtioa  in  fcfa*- 
Ing  application  for  change  of  veaue,  Uwre  can 
be  no  reversal  on  that  account.— Bama*  t.  Odb- 

monwealth  (Ky.)  733. 

An  error  in  failing  to  submit  to  the  Jnir  i 
certain  view  of  the  case  by  an  instruction 
en  cannot  be  said  to  be  harmless,  upon  tli* 
ground  that  the  testimony  tending  to  suppon 
that  view  is  not  credible;  the  jnrors  being  thi 
sole  judges  of  the  weight  of  the  evidence.— 
Powers  V.  (Commonwealth  (Ky.)  73S. 

Under  Or.  Code  Prac  i  281,  the  dedsfajn  ef 
the  trial  court  upon  the  motion  for  new  trial  is 
not  subject  to  exception.— Howard  t.  OomnMn- 
wealth  (Ky.)  75& 

Error  in  a  charge,  tn  that  it  allowed  a  cooTi^ 
tion  for  bigamy  without  requiring  the  jury  ii> 
find  that  the  name  of  defendant's  first  wife  wm« 

as  alleged  ia  the  indictment,  hdd  cured  by  or- 
disputed  proof  of  her  name.---State  t.  Kdmi^t-tn 
(Mo.)  193. 

Where  the  court  gave  an  Instmction  on  mao- 
siauphter  embodying  one  requested  by  dcfewl- 
aut,  the  error,  if  any,  in  the  court's  instnictioa 
being  invited  by  defendant,  he  <ronld  not  coe- 
plain.— State  v.  Haines  (Mo.)  821. 

Where  defendant  was  convicted  of  vnlawfutly 
carrying  a  pistol,  a  bill  of  exceptions  held  not 
to  show  that  the  court  had  not  properly  char 
ged  on  the  doctrine  of  reasonable  donbt. — Sta*.e 
T.  Robinson  (Tann.  Sup.)  60. 

The  appellate  court  wilt  not  assume  diat  tike 
evidence  of  an  alibi  shown  on  motion  for  a  new 
trial  ia  untrue,  though  testimony  adduced  oa 
the  trial  would  strongly  indicate  its  falsity.— 
Baines  v.  SUte  (Tex.  Cr.  App.)  119,  312. 

Accused  cannot  complain  of  a  diarge,  gives 
by  the  court  on  its  own  motion,  not  differing 
from  one  requested  hf  himself. — Huria  t.  State 
(Tex.  Cc.  App.)  124. 

A  conviction  will  not  be  reversed  for  errors 
in  the  charge  as  to  the  punishment.  wher«  the 
punishment  assessed  is  the  lowest  penalty  au- 
thorized by  law.— Zion  t.  State  (Tex.  Or.  App.) 

806. 

Wher&  pending  appeal  and  prior  t«  rendidoa 
of  decision,  the  appellant  escaped  from  jail 
a  motion  for  rebearlng  filed  by  tha  state,  and 
to  dismiss  the  appeal,  will  be  granted.— Wood  r. 

State  (Tex.  O.  App.)  308. 

Where  an  information  contained  two  counts, 
and  the  defendant  was  convicted  on  the  first, 
erron  aliped  in  the  charge  of  Ok  ooort  ts 
to  the  second  count  will  not  be  conddered  on 
appeal,  as  the  same  are  immaterial.— "Vnther- 
spoon  T.  State  (I^  0^-  App.)  89& 

On  a  criminal  prosecution  for  preventing  aa 
officer  from  seizing  property  under  a  voidable 
writ  of  seqnestration,  it  was  prejudidal  enor 
to  admit  evidence  of  defendant's  sayings  and 
doings  in  resisting  arrest.  —  Withorapoon  T. 
State  (Tex.  Cr.  App.)  880. 

Where  proof  on  a  trial  for  theft  riiowed  that 

the  market  value  of  stolen  property  vraa  m<u« 
than  $50,  error  in  allowing  the  witness  to  state 
the  amount  paid  for  it  in  1890  was  harmless.— 
McBroom  v.  State  (Tex.  Cr.  App.)  481. 

Forcing  the  defendant  to  use  bis  peremptory 
challenges  by  overruling  challenges  for  cause 
htid  not  cause  for  reversal,  in  absence  «t  a 
showing  that  defendant  was  forced  to  take 
objectionable  jurors.- Villereal  T.  State  (Tex. 
Or.  App.)  715. 

Instmctions  In  prosecution  for  perjury  ful-i 
not  erroneous.— Tellia  t.  Stats  (I^  Cr.  App.1 
717. 
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124.  P«BlslkK«mt    mmA    yrereatiom  of 

To  anthurize  confinement  in  the  penitentiaxT 
tor  life  by  reason  of  a  ttiird  coDvictioa  of  fel- 
ODj,  It  la  not  necessary  tiiat  the  penalty  should 
have  been  increased  open  the  second  convic- 
tion.—Brown  r.  Oommonwealth  (Ky.)  4u 


CROPS. 


Set  "Axricultnre.' 


CROSS-EXAMINATION. 

See  "Witnesses,"  |  S. 

CURTESY. 

See  "Dower." 

CUSTODY. 
Of  jnrj.  iee  "Criminal  Law."  S8  12-16. 

DAMAGES. 

See  "Dfeath,"  S  1. 

Breach  by  seller  of  contract  for  sale  of  goodx, 
see  "Sales,"  j  6. 

—  af  contract  of  transportation,  see  Car- 
Tlen,"  S{  3-S. 

Compensation  for  property  taken  for  public 
nse,  see  "Eminent  Domain,"  fl  2. 

Ejection  of  passenger,  see  "Carriers,"  S  5- 

Failure  to  delirer  goods  sold,  see  "Sales,"  §  6. 

 message,  see  "Telegraphs  and  Tele- 
phones," 8  !• 

iiijnrie*  caused  by  public  innirovements,  see 
"Mnnldpal  CorporattcoiB,"  ||  o-7. 

A\*iongfal  dlrtress,  see  "Landlord  and  Tenant," 
i  -.i. 

I  1.    OrvDJUto  Msd  ni1ij«>ts  «f  eompoa- 
aatorr  d«iuc«iB. 

Estimated  direct  profits,  which  most  nave 
been  in  the  contemptation  of  the  parties  at  the 
time  a  contract  was  made,  may  be  recorered  as 
damages  for  breach  of  the  contract.— Blood  t. 
Herring  (Ky.)  273. 

I  S.   X^nldated  dmnasas  and  pMultloB. 

Where  there  was  unwarrauted  delay  in  com- 

Sleting  a  house,  a  disallowance  of  liquidated 
amages  for  such  delay  Ae/d  error.— Young  t. 
Oaut  (ArlE.)  372. 

-f  3.   Measuve  of  damaces. 

The  court  properly  refused  to  Instruct  that 
plalntilEs  could  not  properly  charge  defendant 
with  wages  to  their  worlfm^n  while  waiting 
for  the  lumber  necessary  to  enable  them  to 
begin  constructing  the  buildiug.— Clark  t. 
Koemer  (Ky.)  30. 

The  measure  of  damages  for  defendants'  re- 
fusal to  permit  plaintiffs  to  carry  out  a  con- 
tract to  saw  lumber  for  defendants  was  the 
difference  between  the  contract  price  and  what 
it  would  have  c(Mt  plaintifFn  to  carry  ont  the 
contract.— Blood  t.  EDerrtng  (Ky.)  273. 

As  plaintiffs  conld  not  recover  for  breach  of 
«ontract  both  estimated  profits  and  damages 

for  loss  of  time,  the  court  properly  instructed 
the  jury  to  disregard  plaintiffs  claim  for  loss 
of  time.— Blood  t.  Herring  (Ky.)  278. 

Evidence  that  injury  is  permanent  and  that 
further  pain  fs  certain  hdd  a  basis  for  compen- 
sation for  future  suffering.— Smiley  r.  St  Louis 
A  H.  By.  Co.  (Mo.)  667. 

Instruction  that  defendant's  profits,  instead 
of  plaintifTs  loss,  was  the  measure  of  damages 
in  an  action  for  bi;eacb  of  contract,  held  er* 
ror.— Noble  v.  Wilder  (Tex.  Qv.  App.)  325. 

In  an  action  for  rent  payable  in  products, 
the  measure  of  damages  is  the  market  vnlue 
of  these  products  at  the  time  the  rent  was  due, 
with  interest  thereon  from  that  date  to  the 


date  of  trial.— Watson  T.  HIrike  (Tex.  GIt. 
App.)  688. 

{  4.   Imadeftwate  and  •xoaaalTa  daas^iaa. 

Injuries  to  a  wife  Md  to  authorise  a  rer- 
diet  for  fSfSOO  in  favor  of  lier  husband. — Sher- 
man, 8.  &  8.  By.  Co.  T.  BaTea  CTez.  Glr.  App.) 

6S0. 

i  5.   Pleading,  oTldeBoe,  and  assessment. 

In  an  action  for  breach  of  a  contract  to  fur- 
nish lumber  for  the  construction  of  an  eleva- 
tor, instruction  that,  tt  defendant  failed  to 
perform  his  contract  and  by  reason  thereof 
plaintiffs  were  unable  to  procure  other  lumber 
and  were  compelled  to  keep  their  workmen 
idle,  or  were  delayed  in  the  construction  of  the 
building  or  put  to  additional  expense,  they 
should  find  for  plaintiffs  an  amonnt  that  would 
compensate  them  for  the  loss  so  sustained, 
held  correct.— Clark  t.  Koemer  (Ky.)  30. 

An  instruction  as  to  the  measure  of  dam- 
ages for  breach  of  a  contract,  being  without 
meaning,  held  prejudicial  to  defendants. — Blood 
T.  Herring  (Ky.)  278. 

Instruction  relating  to  damages  for  breach  of 
contract  Add  erroneous.— Noble  t.  Wilder  (Tex. 

Qv.  App.)  325. 

An  Instruction,  In  an  action  for  personal  in- 
juries, authorizing  the  recovery  of  damages  for 
the  decreased  earning  capaci^  hM  proper, — 
St.  Louis  S,  W.  Ry.  Go.  of  Texas  t.  Laws 
(Tex.  ClT.  App.)  498. 

Evidence  of  plaintiff's  brooding  over  his  crip- 
pled condition  and  bis  future  prospects  Md 
admissible  as  evidence  of  mental  anguish  in  an 
action  for  injuries.— Missouri,  K.  ft  T.  Ry.  Co. 
of  Texas  v.  Mlllcor  (Tex.  Civ.  App.)  97& 

DEATH. 

I  1.    Aetlons  for  eanslBC  death. 

An  instruction  telling  the  jury  that  there 
could  be  no  recovery  for  the  death  of  plaintiff's 
intestate  onless  the  negligence  of  the  superior 
servant  was  gross  was  more  favorable  to  de- 
fendant than  it  was  entitled  to  have,  as  that 
rule  applies  only  to  actions  for  injaries  not 
resulting  in  death.— Illinois  Cent.  B.  Co.  v. 
Josey's  Adm'x  (Ky.)  703. 

In  an  action  by  a  parent  to  recover  for  the 
death  of  her  12  year  old  son,  an  instruction 
that  plaintiff  could  recover  the  contributions 
which  she  bad  a  reasonable  expectation  of  re- 
ceiving from  the  son  after  his  majority  was 
erroneous.— San  AntoiUo  Traction  Co.  t.  White 
(Tex.  Sup.)  706. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances." 

DECEDENTS. 

Declarations  against  Interest,  see  "Evidence," 
S  7. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactlona  with  persona 
since  deceased,  see  "Wltnessea,"  |  2. 


See  "Fraud." 


DECEIT. 
DECLARATIONS. 


Adverse  possession  of  property  dedicated  to 
public  use,  see  "Adverse  Possession,"  i  1. 

As  evidence  in  dvU  actions,  see  "Evidence," 
S  7. 

  In  criminal  prosecutions,  see  "Criminal 

Law,"  §§  6-8. 
Dying  declarations,  .see  "Homicide,"  |  6. 
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DEDICATION. 

1  X.    K«tiue  and  reqvlslte*. 

On  an  issue  ae  to  whether  a  park  and  lake 
had  beeo  dedicated  to  the  public,  the  qnefltlons 
whetFer  the  public  knew  that  the  lake  bad  been 
formed  by  the  construction  of  a  railway,  or 
whether  the  dtr  was  bonnd  hj  a  deed  of  the 
owner  to  tb»  railwar  companr.  Mid  immaterial. 
— OiUean  t.  Qty  of  Frost  (Tex.  OLv.  App.) 
345. 

Evidence  hfld  snfficient  to  show  that  a  park 
and  lake  had  been  dedi<-ated  to  the  pnbnc. — 
Gillean  t.  Qty  of  Frost  (Tei.  Qv.  App.)  34B. 

Where  an  owner  dedicated  a  park  and  lake  to 
the  public,  and  a  town  was  Buhsequently  built 
op  around  the  lake,  the  fact  that  the  town 
was  not  created  until  after  the  dedication  did 
not  prevent  it  from  asserting  the  rights  of  its 
citisens  to  use  the  propertj  as  a  public  park.— 
Gillean  v.  Qty  of  Firoat  tTex.  Ot.  App.)  345. 

{  2.    C^OTAtloM  and  •Ceet. 

A  deed  to  defendant  held  not  sofflcient  to  set 
in  operation  the  statute  of  limitations  as 
against  the  rights  of  a  city  to  use  the  Prop- 
erty as  a  public  park.— Gillean  t.  Qty  of  Frost 
(Tex.  Gv.  App.)  345. 

The  fact  that  defendant  paid  taxes  on  prop- 
erty which  a  city  claimed  nad  been  dedicated 
to  the  public  as  a  park  Acid  not  to  impair  the 
rights  of  the  public  or  to  estop  the  city  from 
asserting  the  right  of  its  citizens  to  the  prop- 
Gillean  t.  (Sty  of  Frost  (Tex.  Ut.  App.) 

DEEDS. 

See  "Homestead,"  I  2. 

Acknowledgment  of  execntion.  see  "Acknowl- 

ed^ient. 

Admissions  by  grantor,  see  "Evidence,"  S  6, 
By  or  to  particular  classes  of  parties,  see  "In- 
fante." I  1;  "lasaDe  Persons,"  i  1. 

 married  women,  see  "Husband  and  Wife," 

f  2. 

 •  sheriffs,  see  "Execution."  f  8. 

Cancellation,  see  ''Cancellation  of  Instru- 
ments." 

CoTennnte  in  deeds,  see  "Covenants." 

Deeda  of  lands  held  adversely,  see  "Champerty 
and  Maintenance." 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

In  trust,  see  "Trusts,"  8  t. 

Of  trust,  see  "Mortgages." 

On  partition,  see  "Partition,"  f  1. 

Parol  or  extrinsic  evidence,  see  "Evidence," 

sa 

Beformation,    see   "Refoimatioii   of  Instm* 

ments." 
Seals,  see  "Seals.'* 

Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  |  2. 

(  1.    Requisites  and  Talldlty. 

Where  a  deed  was  manifeutly  one  of  gift,  the 
fact  that  a  money  consideration  expressed 
therein  was  merely  nominal  JirH  not  to  in- 
validate it— Studybaker  v.  Cofield  (Mo.)  240. 

A  warranty  deed  with  a  stipulation  that  at 
the  death  of  the  grantee  the  property  or  the 
proceeds  thereof  remaining  in  her  should  re< 
vert  to  the  bodily  heirs  of  the  grantor,  leaves 
no  interest  in  the  grantor  subject  to  execution 
for  his  debts.— O'Neal  v.  Clymer  (Tex.  Civ. 
App.)  545. 

I  8.   Constrnotlbn  and  operation. 

A  married  woman,  by  destroying  a  deed  to 
her  and  consenting  to  the  making  of  a  deed  by 
the  grantor  to  another,  held  not  eRtoiijied  to 
claim  the  land.— Rittenhouae  v.  Clark  (Ky.)  33. 

A  married  woman  cannot  devest  heitielf  and 
her  children  of  title  to  land  by  merely  destroy- 
ing the  deed  to  them  and  couaeuUng  to  the 


making  of  a  deed  by  the  grantor  to  anotlier.^ — 

Hittenbonse  v.  Clark  (Ky.)  33. 

Deed  construed,  and  Aefd  to  create  a  vested 
transmissible  remainder.  —  Batch  v.  Johnson 
(Tenn.  Sup.)  28». 

A  deed  conveying  land  to  a  wife  and  her  chil- 
dren, etc.,  hdtl  not  to  give  the  wife's  children 
a  vested  remainder.— Benson  T.  Edwards  (Tenn. 

Ch.  App.)  1034. 

An  uncertain  description  of  land  in  a  deed 
Md  to  have  bwn  cured  by  reference  to  a  pat- 
ent for  further  desolptiOB.— League  t.  Scott 
(Tex.  Glv.  App.)  821. 

f  3.    Flaadbv  a^A  erldeneo. 

Urideuce  of  a  flducisry  relation  between  the- 
grantor  and  grantee  in  a  deed  held  not  snffi- 
cient to  cast  the  burden  of  proof  on  the  gnin- 
tee  to  show  that  the  deed  was  not  procured  by 
undue  Influence.— Stodybaker  t.  GoSeld  (Mo.> 
246. 

Evidence  held  not  suAcient  to  sustain  an 
allegation  that  a  deed  was  procured  by  undue 
influence  and  by  prejudidng  the  grantor 
against  his  other  relatives.— Studybaker  v.  Co- 
field  (Mo.)  246. 

Evidence  Md  not  snfllrieot  to  show  that  A» 
grantee  in  a  deed  fraudulently  represented  that 
the  favorite  nephew  of  the  grantor  was  dead. — 
Studybaker  v.  Cofield  (Mo.)  24ti. 

Evidence  held  sufficient  to  show  that  grantor 
had  auQlcient  mental  capacity  to  make  a  deed. 
—Studybaker  v.  Cofield  (Mo.)  246. 

After  the  death  of  the  parties  to  a  deed  ab- 
solute in  form  and  the  lapse  of  oecu'ly  60 
years,  presumptions  in  derogation  of  legal  titla 
conveyed  thereby  cannot  be  indulxed. — ^Lague- 
renne  v.  Farrar  (Tex.  Civ.  App.)  953. 

OE  FACTO  OFFICERS. 

iaee  "Offlcers."  |  1. 

DEFAMATION. 

See  "Libel  and  Slander." 

DELAY. 

In  transportation  or  delivery  of  gooda  by  CWV 

rier,  see  -"CarrierB,"  (  1. 
Laches,  see  "Equity,"  i  2. 

DELIVERY. 

Of  goods  sold,  se%  "Sales,"  |  S. 

DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  "Criminal  I^aw/'' 
»  4-10. 

DEPOSITIONS. 

See  "Witnesses." 

Exceptions  to  depositions,  going  to  their  ex- 
clusion, will  be  considered  as  waived,  unless 
disposed  of  t>efore  the  commencement  of  the 
trial.— Dean  v.  Phillips  (Ky.)  10. 

Exceptions  to  depositions  for  failure  to  give 
notice  to  certain  of  the  defendants,  who  nad 
filed  separate  answers,  should  have  been  sus- 
tained.—Kentucky  Union  Co.  T.  Lovely  (Ky.> 

272. 

Under  Ov.  Code  Prac.  S  5S5,  it  was  error  to- 
permit  the  reading  of  depositions  which  were 
not  filed  until  after  the  jury  had  been  impan- 
eled.—Kentucky  Union  Co.  v.  Lovely  (Ky.)  272. 

The  cross-examination  of  a  witness  under 
deposition  whose  direct  testimony  has  been  In- 
competent does  not  render  the  testimony  oom- 
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pptent:  proper  oWectlon  beins  taken  thereto 
at  the  hearing.— >lRHon  t.  Winbite  (Tenn.  Ch. 
App.)  208:  HHme  v.  Oooper,  Id. 

Under  BeT.  St.  art  2274,  a  diflerence  be- 
tween the  names  giTen  in  a  notice  of  the  tak- 
ing of  depositions  and  those  signed  to  the  dep- 
OBitioDs  is  not  cause  for  suppreBSion,  where  it 
appears  affirmatiTely  that  the  pnrtj  against 
whom  the  depositions  were  to  be  nsed  was  not 
misled  hj  the  misnomer.— Galveston,  H.  &  S.  A. 
By.  Oo.  T.  Morns  (Tux.  Snp.)  700. 

Objection  of  defendant  to  interrogatories  In 
deposition  as  leading,  made  on  the  trial  of  the 
t-anse,  held  too  lute.— Gill  T.  First  Nat  Bank 
iTex.  CfT.  App.)  146. 

Depositions,  taken  In  another  case  in  which 
the  parties  and  issues  were  tiubstantialJy  the 
same,  cannot  be  used  in  evidence. — People's 
Nat  Bank  t.  Mulkey  (To.  Civ.  App.)  628. 

DEPOSITS. 

In  bank,  am  "Banki  and  Bankinr/'  I  1. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower";    "Kxecutors   and  Administra- 
tors"; "Homestead,"  I  3. 
Rights  of  adopted  children,  see  "Adoption.'* 

i  1.    Katnre  and  oonrse  In  KeneraL 

Under  Shannon's  Code,  §  4163,  snbsec.  8, 
where  a  daughter  inherits  land  from  her  fa- 
ther, leaving  the  couiplHinants,  a  half  In-other, 
and  a  son,  a  deceased  half  brother  of  the  ma- 
ternal line,  and  a  niece,  daugbtei-  of  deceiifted 
Fiittter  of  the  whole  blood,  the  complaiuantK  in- 
herit no  interest  in  the  land. — Lucas  v.  Alalone 
(Tenn.  Sup.)  82. 

I  S.    Persou  entitl«d  amd  Aeir  rupee- 

Under  Bey.  Bt  1889,  S  4020.  hclJ,  a  wife,  by 
electing  to  take  one-half  Interest  of  the  hus- 
band's property  under  section  4.^18,  did  not 
ratify  conveyance  by  her  husband,  made  with 
fraudulent  intent  to  cut  down  her  marital 
rights.— Newton  v.  Newton  (SIo.)  881. 

I  3.   JUcKta  tmA  lUblUtlM  of  Iwin  «md 
d&tribvtMS. 

Where  the  curator  of  an  estate  to  wliom  a 
note  was  execQted  under  a  mistake  of  law  sold 
the  note  before  maturity  without  authority,  the 
failure  of  the  persons  beneficially  intere.ited  to 
file  exceptions  to  the  report  of  the  cui-utor,  in 
which  he  chsrged  himself  with  the  proceeds  of 
the  note,  did  not  estop  them  from  repudiating 
the  sale.— Dunn  v,  Duncan  (Ky.)  1011. 

Where  an  intestate  left  personalty  and  no 
<tebts,  and  the  helm  asBiKiied  their  interests  to 
one  of  their  number,  who  took  posKession, 
hrld,  that  the  public  administrator,  12  .rears 
later,  conid  not  recover  the  property  from  the 
heir  recriving  the  same. — Richardson  v.  Cole 
(Mo.)  182. 

DESCRIPTION. 

Of  ^bt  secured  by  mortgage,  see  "Mortgages," 

Of  deviaeea  w  lafatees  in  will,  see  "WUls,"  i 

!5. 

Of  property  conveyed,  see  "Bonndaries,"  |  1; 

"Deeds,"  {  2. 
Of  property  mortgaged,  se*  "Mortgagee/*  ||  1, 

2. 


See  "Beplerln.'^ 


See  "Willfc** 


DETINUE. 


DEVISES. 


DILIGENCE. 

g  relief,  see  "Ss 

DISABILITIES. 


Of  party  asking  relief,  see  "Specific  Perform- 
ance," i  2. 


See  "Slaves." 

bffect  on  limitation,  see  ''Limitation  of  Ac- 
tions," I  2. 

DISCHARGE. 

From  indebtedness,  see  "Bankmptcy,"  {  2; 

"roniui-omise  and  Settlement":  "Release." 
From  liability  as  surety,  see  "Principal  and 

Surety,"  S  8. 

DISCRETION  OF  COURT. 

Review  in  civil  actions,  see  "Appeal  and  Sr- 

ror,"  88  13-17. 
  in  oi-iuiiual  prosecutions,  see  '^Criminal 

Law,"  §  23. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Krror,"  I  12. 
- — -  of  suit  in  equity,  see  "Equity,"  |  6. 

i  1.  biToloBtavy. 

Where  pl^ntifF,  after  the  court  had  quashed 

the  return  on  a  snmmons,  submitted  the  case 
for  Buch  judgment  as  the  court  might  deem 
proper,  a  judgment  dismissing  the  petition  will 
he  regarded  without  prejndice.- F(»  t>  Blue- 
Grass  Grocery  Oo.  (Kjr.)  265. 

DISORDERLY  HOUSE. 

Under  Pen.  Code,  art.  360,  a  person  travel- 
ing in  wagon  with  prostituteB,  and  conducting 
the  business  of  prostitutiDn  therein,  may  be 
convicted  of  keening  a  disorderly  house.— 
Tracy  v.  State  (Tex.  Cr.  App.)  127. 

Where  the  evidence  in  a  prOBecntion  for  keep- 
ing a  disorderly  house  dia  not  show  that  de- 
fendant was  either  the  owner,  lessee,  or  ten- 
ant, it  waB  insuflicient  to  sustain  a  conviction. 
— Oook  T.  State  CTex.  O*.  AppJi  307. 

DISQUALIFICATION. 

Of  jndge,  see  "Judges,"  |  2. 

DISSOLUTION. 

Of  attachment  see  "Attachment,"  S  8. 
Of  partnership,  see  "Partnei-ship,"  |  S. 

DISTRESS. 

For  rent,  see  "Landlord  and  Tenant,"  8  8. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  ''Descent  and  Dis- 
tribution." 

Of  proceeds  of  foreclosnre,  sea  ^'Mortgages," 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Argnmenta  at  trial  in  criminal  pmeentinu,  aea 
•'Criminal  Law,"  |  18. 

DISTRICT  COURTS. 

See  *'Coarts,"  1  4, 
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See  "Drains," 


DITCHES. 
DIVORCE. 


i  1.  Grovnds. 

A  divorce  will  not  l>e  granted  for  antenaptial 
Incontinence.— Origgi  t.  Ortgga  (Tex.  Civ. 
App.)  941. 

I  X.  Jwladletlemi  prMeadlmss,  and  re- 
lief. 

Where  plaintUTa  evidence  in  a  rait  for  di- 
vorce is  conflicting,  a  decree  for  defendant  will 
not  be  diBturbed.--%arrett  v.  BarreK  (Tex.  Civ. 
App.)  951. 

'f  3.   AUmtensr*  allowanees,  mmA  dtaposl- 
tioB  ttf  pvopartT. 

Where  a  judgment  in  divorce  liai  fixed  the 
fltatns  of  certain  property  as  commuait7  prop- 
erty. It  is  not  error  in  a  subseqaent  action  to 
refuse  to  enbmit  to  the  jnry  the  question  of 
the  proper^  being  the  separate  property  of  the 
wife.— Boyd  T,  Ghent  (T«C.  CIt.  App.)  723. 

Judgment  awarding  personal  property  to  de- 
ftaidant  in  a  divorce  action  Ada  not  iodefinite 
in  specifying  it.— Gebhart  v.  Oebhart  (Tex.  Civ, 
App.)  961. 

DOCUMENTS. 

Ah  evidence  In  civil  actions,  see  "Evidence," 
S  8. 

 in  criminal  pnwecntions,  see  "Oriminal 

Law,"  »  4r-10. 


DOMICILE. 

ffectlng  Tenn^ 

DONATIONS. 


Of  parties  as  affecting  renn^  see  **yenne,**  S 


See  "Gifts." 


DOWER. 

I  I.   Xaehoate  Imtevaat. 

Under  Ky.  St  I  ^38,  the  wife,  hr  living  in 
adultery  in  the  husband's  home  during  his  en- 
forced abeeiice,  forfeits  her  right  to  dower.— 
HcQuinn  t.  McQulna  (Ky.)  3S& 

I  S.   Rlffhts  and  remedies  of  widow. 

A  defect  in  a  petition  to  enforce  dower  in 
failing  to  show  that  the  declaration  of  election 
was  filed  within  12  months,  as  required  by 
Bev.  St  1889.  i  4522,  held  cured  by  sUtement 
that  the  husband  died  less  than  a  year  before 
the  suit— Newton  r.  Xewton  (Mo.)  8^ 

DRAINS. 

I  1.   Establishment  aad  malnteiiaaoo. 

The  burden  of  proof  was  on  one  who  filed  a 
remonstrance  to  the  report  of  viewers,  on  ee- 
tabUsbmetit  of  drain,  and  he  was  entitled  to 
the  concluding  argument  to  the  jury.— Lancas- 
ter T.'  Leaman  (Ky.)  281. 

In  a  proceeding  to  establish  a  ditch,  the  judg- 
ment of  the  county  court  is,  under  Ky.  St.  } 
2390,  severable  for  the  purpose  of  an  appeal; 
and  on  appeal  to  the  circuit  court  from  a  Judg- 
ment  awarding  damages  the  court  can  consia- 
er  only  the  question  of  damages,  and  the  evi- 
dence should  be  confined  to  that  question. — 
Ijtncaster  t.  Leaman  (Ky.)  281. 

DRUNKARDS. 

Drunltenness  as  defense  to  assault  with  Intent 
to  kiU,  see  "Homicide,"  f  8. 

DYINQ  DECURATIONS. 

See  "Homicide,"  | 


EASEMENTS. 

See  "Dedication";  "Highways.** 

I  1.  Oreatlom,  exlsteaeat  amd  termisB* 
tion. 

Plaintiff  having  nwd  a  paaaway  orer  defend- 
ant's land  tor  more  than  w  years,  it  will  be  pre- 
sumed that  the  use  has  been  as  m  matter  of 
right.— List  t.  Jacoby  (Ky.)  86Ik 

EJECTION. 

Of  passenger,  see  "Carriers,"  |  S. 

EJECTMENT. 

See  "Trespass  to  Try  Title." 
As  condition  precedent  to  partition,  see  Par- 
tition," 1 1. 

Becovery  of  lands  takra  in  condemnatioo  pro- 
ceedings, see  "Eminent  I>omain,"  (  4. 

I  1.   Blsht  of  metloB  ftnd  defenses. 

Where  plaintiff  at  most  had  titls  to  only  an 
undivided  interest  in  the  land  sued  for,  his 
remedy  was -a  suit  tor  a  divisioo  of  the  land, 
and  not  ejeqtment— Higgiu  t.  Howard  ^yj 
1016l 

{  2.   Plemdinc  evldeaee. 

Kvidence  held  sufficient  to  establish  Uie  genu- 
ineness of  an  ancient  deed.— Davis  v.  Wood 
(Mo.)  69fi. 

Where.  In  ejectment,  defendant  claims  onder 
the  title  derived  through  piaintil^  plaintifiE  nefhl 
not  In  the  first  instance  u>ow  tiue  prior  to  the 
conveyance  to  himself.— Worley  t.  aidU  <Mo.) 

818. 

Where  the  evidence  In  an  ejectment  suit 
which  was  barred  by  limitations  as  to  property 
in  its  entirety  failed  to  designate  which  room 
in  a  certain  house  had  been  occupied  within  10 
years  by  one  in  privity  with  plaintiff,  the  latter 
could  not  recover  any  room.— -Sanford  r.  Her- 
roa  (Mo.)  839. 

Findings  hdd  sufliclent  to  overcome  the  pre- 
sumption of  title  arising  from  plaintiff's  prior 
possesaion.— Bobertaon  y.  Kirby  (Tex.  Civ. 
App.)  907. 

S  3.    Trial,   indcntttttt   enforeosemt  of 
Jadgueut,  and  rerlev. 

Instrmtioii  in  an  action  of  ejectment  Jutd 
erroaeoMH  aa  iKuoring  matter  of  defense. — Da- 
vU  V.  Wood  (Mo.)  M5. 

Where  judgment  in  ejectment  wms  rendered 
10  years  before  commenconent  of  another 
^ectment  by  privies  of  def^dant  In  the  first, 
the  latter  action  was  barred  by  limitations, 
notwithstanding  the  writ  of  possession  under 
the  first  issued  within  10  yean. — Sanford  T. 
Herron  (Mo.)  839. 

ELECTIONS. 

For  construction  of  county  turnpike,  see  "Coun- 
ties," {  2. 

I^al  optitm  elections,  see  "Intoxicating  Liq- 
uors," S  !• 

Of  school  ofScers,  lec  '^Schools  and  School 

Districts,"  S  1. 

I  1,   Orderinc  o*  — IH»k  deetlin»  mmd 

notiea. 

Acts  1899.  c.  218L  I  1,  don  not  authorise 
tiie  election  of  school  directors  in  May,  instead 
of  AuEUSt,  in  a  school  district  whloi  is  co- 
extensive with  a  civil  district— Stato  t.  Banks 

(Tenn.  Sup.)  778. 

I  S.  Contests. 

The  judgment  of  the  legislature  In  a  contest 
for  the  office  of  govei-nor  was  final  and  con- 
clusive, and.  the  Incumbent  being  adjudged  not 
to  be  entitled,  bis  powers  immeaiataly  ceaatd, 
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the  Jndgmeat  being  seU-execnting:  ftnd  there- 
fore nnardon  thereafter  iisned  by  him  wu 
-Powen  T.  Commonwealth  (Ky.)  785. 


EMINENT  DOMAIN. 


Public  improvements  bj  mimicipalitieit  ne 
''Municipal  Corporations,"  {{  5-7. 

f  1.    iratnre*  eztttnt»  and  d^^E»iioB  of 

  power. 

Whether  land  appropriated  b][  a  railroad  as  a 
right  of  way  is  within  the  limits  necessary  to 
the  nse  and  operation  of  the  railroad  is  a  mat- 
ter to  be  determined  by  the  company.— Mc- 
Kennon  t.  St  Louis,  I.  M.  &  &  Ry.  Co.  (Ark.) 
883. 

Where  a  railroad  company  is  regularly  organ- 
ized as  such,  the  fact  that  its  officers  and 
stockholders  are  the  same  as  those  of  a  min- 
ing company,  which  has  loaned  it  the  money 
to  baild  the  road  and  will  probably  famish  the 
majority  of  its  bnsiness,  does  not  make  it  a 
private  road,  so  as  to  deprive  it  of  the  power 
of  eminent  domain.— Kansas  &  T.  Coal  By. 
Co.  T.  Northwestern  Coal  &  Mining  Co.  (Mo.) 
684. 

Under  Rev.  St  1889,  S  2741,  the  "intenUon" 
of  a  mining  company  to  make  such  use  of  its 
lands  that  a  proposed  railroad  right  of  way 
will  materially  interfere  with  its  buainesB  is 
not  a  good  defense  to  an  action  for  condemna- 
tioiu— KAnsaa  ft  T.  Goal  Bj.  Oo.  t.  North- 
western Coal  &  Miuisf  Oo.  (Mo.)  684. 

Rev.  St.  1888,  8  2741,  does  not  forbid  the 
appropriation  of  the  lands  of  a  corporation 
engaged  in  coal  mining  for  use  as  a  railroad 
right  of  way,  even  thongh  snch  use  mate- 
rially interferes  with  tiielr  use  by  the  coal  com- 
pany—Kansas &  T.  Coal  By.  Co.  v.  North- 
western Coal  ft  Mining  Oo.  (Mo.)  684. 

Facts  hdd  to  show  that  the  appropriation  by 
a  railroad  of  a  right  of  way  across  the  lands 
of  a  coal-mining  company  would  not  mate- 
rialir  interfere  with  the  business  of  the  coal 
company.~Kansas  ft  T.  Coal  By.  Co.  t.  North- 
western Ooal  ft  Mining  Co.  (Mo.)  684. 

Under  Const,  art.  2,  8  20,  the  general  coarse 
of  judicial  decision  that  nse  of  land  for  a  right 
of  way  by  a  regularly  organized  railroad  com- 

Sany  is  a  public  nse  is  a  aufflcient  "judicial 
etermiaation,"  so  that  each  a  company  is  en- 
titled to  exercise  the  power  of  eminent  domain 
withont  a  special  investigation  of  the  facts  of 
the  particular  case.— Kansas  ft  T.  Ooal  Bj. 
Co.  T.  NOTtbwestem  Goal  ft  Mining  Go.  (Mo.) 
084. 

Under  Rev.  St.  art  745,  a  ftwdni  telephone 
company,  after  having  obtained  Uie  required 
permit  to  do  business  from  the  secretary  of 
state,  could  condemn  a  railway  company's  land 
for  its  use.-Gult.  C.  &  S.  F.  Ry.  Co.  v.  South- 
western  Telwraph  ft  Telephone  C!o.  (Tex.  Cttv. 
App.)  406. 

I  2;  OompeBsatloii. 

The  measure  of  damages  for  the  Injury  to 
plaintiff's  property  from  a  change  in  the  course 
of  a  stream  In  tite  construction  of  a  railroad 
was  the  injory  to  the  soil  and  the  diminution 
Of  the  salable  value  of  the  land^IlUnois  Gent 
R.  Co.  V.  Smith  (Ky.)  2. 

Evidence  as  to  the  damages  to  the  remainder 
of  defendant's  property  from  the  construction 
of  the  railroad,  and  from  the  obstruction  of 
the  Ingress  to  and  the  egress  from  the  prop- 
erty, was  admissible. — Elizabethtown,  L.  ft  B. 
S.  R.  Co.  V.  Catlettsborg  Water  Co.  (Ky.)  47. 

The  words  "other  property,"  in  Bev.  St  S 
2784,  have  no  reference  to  the  words  "or  dam- 
aged," iu  Const,  art.  2.  8  21;  and  damages  to 
personalty  and  basiness  interests  need  not  be 
compensated  for  In  condemnation  proceedings. 


—St.  Lonii,  K.  &  N.  -W.  R.  Go.  t.  Enapp,  Stout 
ft  Co.  Company  (Mo.)  300. 

In  condemnation  proceedings,  inconvenience 
to  the  owner,  Injury  to  his  basiness,  loss  of 
profits,  damage  to  personal  property,  or  the  ex- 
pense of  removing  it  held  not  elements  of  dam- 
ages.—St  Louis,  K.  ft  M.  W.  B.  Co,  r.  Knapp, 
Stont  ft  Co.  Company  (Mo.)  300. 

Hie  owner,  in  condemnation  proceedings,  was 
not  entitled  to  the  cost  of  removing  lumber  from 
I  the  right  of  way  and  repiling  it,  or  of  constract- 
\  ing  subwaya  allowed  by  stipalation^^t  LouiSr 
I  K.  ft  N.  W.  R.  Co.  T.  Koapp,  Stout  &  Oo.  Oom- 
,  pany  (Mo.)  300. 

!    In  condemnation  proceedings  held,  that  the 
;  jury  could  not  consider  speculative  values  in 
I  awardinjt  damages.— St.  I^ois,  K.  ft  N.  W.  B. 
Co.  V.  Knapp,  Stout  &  Co.  Company  (Mo.)  300. 

In  condemnation  proceedings,  an  instruction 
j  that  neither  the  value  of  the  land  to  defendant 
I  nor  Its  value  to  plaintiff,  nor  the  tatter's  ne- 
!  cessity  of  acquiring  It  mast  affect  in  any  way 
;  the  jury's  determination  of  Its  market  raluOr 
;  was  proper.— St  Louis,  K.  &  N.  W.  B.  Oo.  T. 
j  Knapp,  Stout  &  Co.  Company  (Mo.)  300. 

I    Changes  in  the  lay  of  certain  ground  held  not 
I  too  remote  to  permit  a  railroad,  in  condemninK 
1  the  land,  to  offer  surface  crossings,  which  only 
snch  changes  could  render  useful,  in  mitigation 
of  damages.— St.  Louis.  K.  &  N.  W.  R.  C3o.  v. 
Knapp,  Stout  &  Co.  Company  (Mo.)  300. 

Jory's  award  in  condemnation  proceedings 
held  not  inadeonate.— St  Lonis,  K.  ft  N.  W.  R. 
Co.  V.  Knapp,  Stout  ft  Oo.  Company  (Mo.)  300. 

}  3.    ProoeedlncB  to  take  propavtr  and 
assess  eompensatloA, 

Defendant  by  accepting  the  amount  award- 
ed  in  the  county  court  and  executing  bond  for 
its  return,  was  not  estopped,  on  appeal  to  the 
circuit  court  to  claim  more  than  that  amount; 

'"but  could  not  aaestion  the  right  to  condemn 
the  property.— -Blizabethtown,  X.  ft  B.  S.  R. 

!  Co.  V.  OaUettsborg  Wster  Co.  (Ky.)  47. 

'  Upon  appeal  by  the  plaintiff  in  a  condemna- 
;  tion  proceeding,  the  court  did  not  abuse  its 
discretion  in  refusing  to  permit  plaintiff  to  file 
an  amended  petition  seeking  to  condemn  a 
smaller  part  of  defendant's  lot  than  that  de- 
scribed In  the  original  petition.— Blixabethtown, 
L.  &  B.  S.  R.  Co.  T.  Catlettsborg  Water  Oo. 
(Ky.)  47. 

As  an  appeal  from  the  county  court  to  the 
circuit  court  In  a  proceeding  to  condemn  a 
turnpike  road  must  be  tried  de  novo,  no  bill 
of  exceptions  is  necesaary.—W  inch  ester  ft  S. 
Turnpike  Road  Co.  v.  Evans  (Ky.)  lOOS. 

In  proceedings  to  condemn  a  right  of  way 
through  a  farm,  it  is  not  error  to  coarge  as  to 
what  matters  may  be  considered  in  determining 
the  damages,  when  the  charge  also  states  what 
matters  may  not  be  considered.— Kansas  CI^ 
ft  N.  a  B.  Co.  T.  ShoemaJter  (Mo.)  206. 

In  proceedings  to  condemn  a  right  of  way 
through  a  farm,  if  plaintiff  desires  an  instruc- 
tion that  the  damage  Is  the  difference  between 
the  value  of  the  farm  before  and  after  the  ap- 

Sronriation,  he  should  request  it — Kansas 
:  N.  C.  R.  Oo.  V.  Shoemaker  (Mo.)  206. 

Where  an  award  was  paid  into  court  and 
turned  over  to  defendant  in  condemnation  pro- 
ceedings, and  the  final  award  was  much  less,  the 
plaintiff  had  no  right  to  interest  on  the  bal- 
ance.—St  Louis,  K.  &  N.  W.  R.  Co.  T.  Knapp, 
Stout  &  Co.  Company  (Mo.)  300. 

Under  St.  Louis  Oty  Ordinance  No.  14,078. 
the  Terminal  Railway  Company,  whose  tracks 
were  wholly  in  a  street,  was  not  required  tO' 
connect  them  with  a  lumber  yard  which  It  nei- 
ther ran  through  nor  touched.— St.  Louis,  K. 
ft  N.  W.  R.  Oo.  T.  Knapp,  Stoat  ft  Oo.  Con- 
pany  (Mo.)  300. 
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Where  defendant  !n  condemnation  proceed- 
ings assumed  the  right  to  open  and  eloHe  the 
case  on  trial,  and  the  burden  of  pi-oving  bene- 
fits was  pat  on.  plaintiff  at  defendant's  request, 
the  burden  of  proving  damages  was  properly 
put  on  the  latter.— St.  Louis,  K.  &  N.  W.  R. 
Co.  V.  Knapp,  Stout  &  Oo.  Company  (Mo.) 
300. 

In  an  action  by  a  railroad  company  to  con- 
demn a  right  of  way  over  the  lands  of  a  coal- 
mining company,  the  fact  that  the  right  of 
way  might  just  as  easily  be  located  on  the  land 
of  another  mining  company,  whose  ofllcers  and 
sttK-kholders  are  the  same  as  those  of  the 
plaintiff  company,  and  which  will  furnish  the 
bulk  of  the  plaintiff  company's  business,  is  not 
a  defense. — Kansas  &  T.  Coal  Ky.  Co.  v.  North- 
wedtera  Coal  &  Mining  Co.  (Mo.)  684. 

In  a  proceeding  by  a  railroad  company  to 
condemn  a  right  of  way  over  the  lands  of  a 
coal-mining  company,  the  fact  that  a  coal  com- 
pany, which  has  the  same  oftic-ors  and  stock- 
holders as  the  plaintiff  railroad  company,  and 
which  will  furnish  nearly  all  of  the  business 
of  the  railroad  company,  is  anthorlxed  by  stat- 
ute to  condemn  land  aind  build  a  tramway  to 
transport  its  product  to  market,  Is  not  the  de- 
fense to  the  action. — Kansas  &  T.  Coal  Rv.  Co. 
-r.  Northwestern  Coal  &  Mining  Co.  (Mo.)  684. 

In  a  proceeding  to  reassess  damages  for  con- 
demnation of  a  railroad  right  of  way.  the  re- 
port of  the  commissioners  making  the  former 
assessment  held  admissible  in  evidence. — Kan- 
sas aty  S.  B.  By.  Oo.  v.  McElroy  (Mo.)  871. 

Instructions  requested  in  proceedings  to  as- 
sess damage  for  land  condemned  by  railroad 
compui7  for  right  of  way  ktM  properij  reftis- 
rd,  as  covered  by  the  charge. — Kansas  City 
3.  B.  By.  Oo.  T.  McBlroy  (Ho.)  871. 

Act  April  15,  1899,  Mi  to  apply  to  con- 
demnation proceedings  commenced  before  and 
pending  at  the  time  of  the  passage  of  the  act. 
—Gulf,  O.  &  S.  F.  By.  Co.  v.  Southwestern 
Telegraph  &  Telephone  Oo.  (Tex.  Cir.  App.) 
406. 

S  4.    Bemedtes  of  owners  of  property. 

Where  a  railroad  appropriates  land  for  a 
rijrht  of  way.  as  prescribed  by  Sand.  &  H.  Dig. 
i  6175,  remedy  or  the  owner  for  damages  given 
by  section  2734  is  exclusive.— McKpnnon  v.  St 
Louis,  L  M.  &  S.  By.  Co.  (Ark.)  383. 

Sand.  &  H.  Dig.  f  2734,  heM  not  to  prevent 
an  owner  of  land  appropriated  b^  a  railroad  as 
part  of  Its  right  of  way  from  mamtaining  eject- 
ment, part  of  the  land  taken  being  beyond  the 
statntory  limit  at  the  right  of  way.— UcKennon 
T.  St.  Louis,  I.  M.  ft  S.  By.  Oo.  (Ark.)  38S. 

Evidence  as  to  the  value  of  crops  destroyed 
by  change  of  stream  by  railroad  held  inadmis- 
sible under  the  plendings  as  formed. — Illinoia 
Cent.  B.  Co.  V.  Smith  (Ky.)  2. 

The  ezclnrive  right  of  a  turnpike  company 
under  Act  Jan.  4,  1890,  and  Acts  1831,  c.  4tf, 
must  yield  to  the  public  use  on  just  compensa- 
tion being  paid  for  dnmuees  sustained  by  build- 
ing a  new  road. — Nashville  M.  S.  Turnpike  Co. 
T.  Davidson  County  (Tenn.  Sap.)  6S. 

EMPLOYES. 

:See  "Master  and  Swvant" 

ENTRY,  WRIT  OF. 

Set  **X!Jectment." 

EQUITY. 

Decisltms  reviewable,  see  "Appeal  and  Error," 
I  1. 

Equitable  assignment,  see  "A-ssignmenta, '  i  1. 
 estoppel,  see  "fistoppel,"  ft  1. 


Particular  subjects  of  equitable  Jurisdictioii  and 
equitable  remedies,  see  "Cancellation  of  la- 
Btruments";  "Creditors'  Suit";  "Fraoda- 
lent  Conveyances";  "Injunction";  *'Incer- 
pleader";  "Partition,"  f  1;  "QaietioK  Title": 
''Beceirers";  "Befornintion  of  Instraments"; 
"Specific  Performance";  "TrustB." 

 to  wind  up  partnership,  aee  "PartneraliiiK'' 

f  6. 

Belief  against  judgment,  see  "Jndsment."  i  -T 
Transfer  from  orSnary  to  equity  docket,  w 
"AcUon,"  I  1. 

S  1*    JvrladftstiM.  priaelples,  mmd.  auu- 
1ns. 

Where  an  appeal  has  been  taken  from  a  judg- 
ment in  attacnment,  it  was  error  for  the  conn 
to  dismiss  for  want  of  equity  a  bill  filed  by  a 
stranger  to  the  attachment,  who  daimed  riti« 
to  the  property  attached,  since  comptainaat 
could  not  seek  relief  petition  in  the  court 
below,  as  the  appeal  had  removed  the  caiue 
from  that  .court— Jones  t.  Stewart  CTenu.  Oh. 
App.)  105. 

i  2.    Laehes  and  stale  demamda. 

Where,  in  an  equitable  procee^ng  to  have  a 
warranty  deed  declared  a  mortgage,  the  plaia- 
tifE  had  been  induced  to  believe  that  the  ortci- 
nal  contract,  requiring  a  rectniTeyaitee  of  the 
premises  on  the  payment  of  the  debt,  would 
fulfilled  by  a  snbseqnent  grantee  of  the  itf«B- 
ises,  the  plaintiff  was  not  precluded  from  eq- 
uitable relief  by  failing  to  bring  his  ac^on  od 
the  discovery  of  the  transfer  of  tha  pA^etty.— 
Chance  T.  Jennings  (Mo.)  177. 

{  3.  Pleadimc 

An  amendment  to  a  petition,  to  make  the  pe- 
tition conform  to  the  facts  aa  proven,  not  con- 
taining a  new  canse  of  action,  was  properly  al- 
lowed before  tbe  entry  of  the  final  decne.— 
(.Iiance  v.  Jeunfuga  (Mo.)  177. 

t  4.  Erldenoe. 

He  grantor's  answer,  admlttiiv  tbe  silega- 

tlons  of  a  bill  to  reform  and  correct  his  deed 
for  mistake,  filed  long  after  he  has  pared 
with  his  title,  is  not  of  sofficient  prob^tiTe 
force  to  justify  a  decree  granting  the  relief 
sought  as  against  his  minor  codefendants.  to 
whom  the  deed  conveys  an  interest. — Sawyer 
T.  Sawyer  (Tenn.  Sap.)  1022. 

I  5.   Dismissal  before  heariac. 

That  proofs  were  taken  on  matters  set  op 
only  in  an  answer  filed  as  a  croea  bUI  was  nut 
a  waiver  of  the  lack  of  a  bond  for  costs.  pn>- 
cesa  under  nuch  answer,  and  an  answer  th^to. 
BO  that  sQch  answer  coold  be  treated  as  a  cnss 
bUl^Moora  t.  niman  (Tenn.  Sup.)  81. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Bmr.'* 

ESTABLISHMENT. 

Of  counties,  see  "Countleii,"  {  1. 

Of  drains,  see  "Drains,"  {  1. 

Of  highways,  see  "Highways,"  f  1. 

Of  trusts,  see  "Trusts,"  |  3. 

Of  turnpikes  or  toll  roads^  saa  "Tnrnpikea  mat 

Toll  Boads.''!  1. 
Of  will,  see  "Wills,"  |  4. 

ESTATES. 

Created  by  deed,  see  "Deeds,"  |  2. 

  by  will,  see  "Wills,"  {  5. 

Decedents*  estates,  see  **DeBcent  and  Distribe- 
tion";  "Bxecutors  and  Administrators." 

Particular  estates,  see  *'Dower";  "Life  Ro- 
tates"; "Bemaludera." 

Tenancy  In  common,  see  "Tenancy  in  Com- 
mon." 

Trui^  aee  "Trusty"  |  2. 
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ESTOPPEL 

Of  surety  to  iesy  liability.  Me  "Prindpal  tnd 

Surety,"  S  2. 
To  assert  coanty  boundary,  see  "Oonnties,"  | 

To  avoid  or  forfeit  iii»iiraDce  policy,  see  "In- 
surance," 8  6. 

To  ciaioi  dedication,  see  "Dedication,"  fi  2. 

To  deny  corporate  existence,  see  "Corpora- 
tiona,''^  S  1. 

  partiiei-Kbip,  see  "Pnrtuernhip,"  i  1. 

To  disaffirDi  infant's  sale  of  land,  see  "In- 
fanta." I  1. 

To  dispute  attorney's  unanthorized  confesalon 
of  Judgment,  see  "Execution,"  |  S. 

t  1.    Eanitftble  estoppel. 

An  heir,  by  accepting  bis  diatribntive  shore 
of  the  proceeds  of  intp^tate's  land  and  re- 
oeiptiDff  therefor,  is  eittopped  from  asserting 
any  tide  to  the  laud  conveyed  by  the  adminia- 
ttator'a  deed.— Cad  emn tori  t.  Ganger  {Mo.)  11)5. 

Where  the  allegattous  in  an  answer  amount 
to  an  estoppel,  though  it  does  not  plead  an  es- 
toppd  ia  so  many  words.  <t  la  sufflcient.— Cade- 
mabwl  T.  Ganger  (Mo.)  195. 

Defendant  Aefd  not  eatopped.  under  the  evi- 
dence, from  maintaining  tnat  $200  owing  him 
from  an  insurance  company  was  exempt. — Fife 
T.  Netherlands  Fira  Ina.  C3o.  (Tex.  Civ.  App.) 

leo. 

Ocmtention  that  a  decree  of  partition  was 
▼old  for  insufficiency  of  description  of  the  al- 
lotments held  without  merit;  it  appenriiig  that 
the  parties  making  such  claim  had  taken  poa- 
session  of  the  allotment  under  tho  det^-ree. — 
Talfinder  t.  Merrill  (Tex.  Civ.  App.)  036. 

EVICTION. 

Of  tenant  of  demised  preoiixes.  see  "lAudlord 
and  Tenant,"  S  2. 

EVIDENCE. 

See  "Depositions"  ;  "Witnesses." 

Admissibilit}'  vi  altered  iustrument  in  evi- 
dence, see  "Alteration  of  lustruments." 

 of  evidence  under  pleading,  see  "Plead- 
ing," fi  4. 

Apjgjicabillty  ^of  instructions  to  evidence,  see 

As  to  partfciilar  facts  or  issues,  see  "Adverse 
Possession,"  I  2;  "Boundaries,"  (  1;  "Dam- 
ages," I  5;  "Deeds,"  8  3;  "Frauduleut  Con- 
veyances," {  2;  "Gifts,"  I  1;  '  Usury,"  S  1. 

—  authority  of  ageu^  see  "Principal  and 
Agent."  i  2. 

 ■  defeuise  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  {  &. 
 construction  of  jiidgmL'nt,  see  "Judgment," 

I  C 

Parol  evidence  to  show  thnt.  iibHolute  bill  of 
sale  was  security,  see  "Cbuttet  Mortgages," 

  proximate  cause  of  injury,  see  "Rail- 
roads," j  3. 

  quaiincation  for  office,  see  "Offlcers,*'  S  2. 

In  actions  by  or  agninst  particular  ciusses  of 
partie*,  see  "Carriers,"  H  2,  4,  5;  "Kxecu- 
tors  and  Administrators,"  |  6;  "Partner- 
ship," f  4. 

In  crimiunl  prosecutions,  see  "Adultery";  "As- 
sault and  Batterv."  i  1;  'X'riminal  l<aw." 
4-10;    "Homifiue."  1  «:    "Uirceny."  I  '2; 

 ~  'II;  "Se- 


"Obstructing  Justice" ;  "Perjury; 
duction,"  f  1. 
 carrj'lug  concealed  weaiiona,  see 


Weap- 

Disorderly 


OttS." 

•«  keeping  disorderly  uouse,  see 
House." 

TMatins  local  option  law,  ae*  "Intoxicat- 
ing Linoora,"  I  &■ 


In  particular  cfvll  actions  or  proceedings,  see 

"Ejectment,"  {  2;  "Libel  and  Slander,"  |  3: 
"NegliBence,"  {  4;  "Kape,"  fi  1;  "Reforma- 
tion of  Instruments,"  |  2;  "Trespass  to  Try 
Title,"  }  2. 

 action  against  telegraph  company  for  fail- 
ure to  deliver  message,  see  "Tdegraphs  and 
Telephones."  S  1. 

  action  by  attorney  for  compensation,  see 

"Attorney  and  Client,"  i  1. 

 action  for  breach  of  contract  of  sale  of 

goods,  see  "Sales,"  i  Q. 

 action  for  personal  injuries,  see  "Master 

and  Servant,"  {  7;  "Railroads,"  U  2-4. 

 action  on  benefit  certificate,  see  "Insur- 
ance," 8  10. 

— •  action  on  fire  policy,  see  "Insurance,"  S 

 action  on  judgment,  see  "Judguieut,   §  10. 

 action  on  tax  bill,  see  "Taxation.**  I  4. 

  action  to  set  aside  a   compromise,  see 

"Compromise  and  Settlement." 

  condemnation  proceedings,  see  "Eminent 

Domain,"  H  2.  8. 

 equity,  see  ""Kquity,"  i  4. 

  suit  to  set  aside  judgment,  see  "Judg- 
ment," I  8. 

Newly-discovered  evidence  as  ground  for  new 
trial,  see  "New  Trial,"  |  2. 

  of  crimiaal  prosecutions,  see  "Criminal 

T-aw,"  I  17. 

On  appeal  from  Ja3tice*8  court,  see  "Justices 
of  the  Peace,"  fi  4, 

Reception  at  trial,  see  '*TriiiI."  |  2. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Krror,"  {  iH. 

Unstamped  documents  as  evidence,  see  "In- 
ternal Revenue." 

i  1.  Jvdleiml  aoUM. 

The  court  of  appeals  takes  judicial  notice  of 
the  official  signature  of  any  officer  of  the  stat^. 
and  is  presumed  to  know  judicially  who  is  the 
chief  executive  of  the  state  when  that  fact  is 
called  in  Question. — Powers  r.  Oommonwealth 
(Ky.)  736. 

Where  the  petition  In  an  action  against  a 
county  to  recover  taxes  paid  on  an  alleged 
illegal  nnsessment  of  property  did  not  separate 
the  amounts  paid  for  state  and  county  taxes, 
the  court  conid  take  judicial  notice  of  the  rate 
of  taxation  Hxed  by  general  law  for  state  pur- 
poses, and  thereby  determine  tbe  amount  of 
county  taxes  due  In  determioing  the  amount  in 
controversy  and  jurisdiction  of  the  county 
court— Texas  Land  &  Chttlc  Oo.  t.  Hemphill 
County  (Ttex.  Civ.  App.)  333. 

The  refusal  of  the  court  to  construe  a  life 

policy  providing  that  it  shall  be  construed  by 
the  laws  of  a  foreign  state,  without  regard 
to  the  construction  placed  on  a  foreign  statute 
by  the  courts  of  such  state,  is  not  a  violation 
of  Const.  U.  S.  art.  4,  S  1,  in  the  absence  of 
evidence  of  such  construction. — New  York  life 
Ins.  Co.  V.  Orlopp  (Tex.  Civ.  App.)  S&6. 

I  S.  Presninptlotts. 

In  the  absence  of  evidence  to  the  contrary, 
the  law  of  a  foreign  state  will  lie  presumed  to 
be  the  common  law.— A.  O.  Edwards  Brokerage 
Co.  r.  Stevenson  (Mo.)  617. 

I  3.    Bnrdaa  of  priHtf. 

The  burden  was  on  a  mortgagee  to  show  that 
a  note  whi<-h  did  not  corresp«md  with  the  note 
dcHcrilied  in  the  mortgage,  either  as  to  date  or 
nnuiunt,  was  a  renewal  of  that  note.— Funk  t. 
Procter  (Ky.)  2Wi. 

Failure  of  defendant  to  produce  the  instru- 
ment sued  on,  the  execution  of  which  ht-  de- 
nied by  plea  of  non  est  factum,  heti  not  to 
shift  the  burden  of  proof,  nor  preclude  defend- 
ant from  introducing  evidence  to  estabHsh  his 
plea.— T^Ing  T.  Sherley  (Tex.  CiT.  App.)  ^32. 

S  4.    BAleraaey.  materlaUty,  bmA  oamm 
patenor  Im  canavaL- 

In  an  action  for  r^wirs  to  an  engine  pur- 
chased  by  defendant  from  plaintiff,  bk  which  de- 
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fendant  pleaded  as  a  coanterclaim  the  damages 
from  defective  work,  the  original  contract  un- 
der which  the  engine  was  bought  was  admissi- 
ble as  matter  of  inducement  to  the  making  of 
the  secoDd  contract.— Buckeye  Ebgine  Oo.  T. 
Bnckwalter  (Ky.)  263. 

Statement  made  after  occurrence  of  an  acci- 
dent, by  motorman  of  a  street  car,  h^d  not 
admissible  as  res  gestie. — Rnschenberg  t. 
Southern  Electric  R.  Co.  (Mo.)  626. 

Where  plaintiff  sues  for  injury  resulting  in 
ioBanity,  that  he  does  not  introduce  deposi- 
tions of  doctors  who  treated  him  before  he  be- 
came insane  held  immaterial. — Smiley  t.  St, 
Louis  &  H.  Ry.  Co.  (Mo.)  607. 

It  le  competent  to  permit  the  parties  to  a 
transncYion  to  testify  to  their  intentions  when 
the  question  of  usury  is  in  issue.— Peighta]  v. 
Cotton  States  Bldg.  Co.  (Tex.  Civ.  App.)  428. 

}  5.    Best  and  seoondary  evldsBae. 

Faro]  evidence  as  to  the  construction  placed 
on  a  statute  of  a  foreign  state  by  the  supreme 
court  of  that  state  Aeftf  to  hare  been  property 
rejected.— St.  Louis,  I.  M.  &  8.  Ry.  Co.  v.  Stew- 
art (Ark.)  169. 

Shannon's  Code,  S  5569  (Mill,  ft  V.  Code.  { 
4!>37),  applies  to  actions  by  the  beneficiaries  of 
a  benefit  insurance  certificate  against  the  bene- 
fit society;  and  hence  a  printed  copy  of  the  con- 
stitution and  by-laws  of  such  an  organisation 
was  improperly  received  In  evidence  in  such  an 
action. — Page  v.  Knights  ft  Ladles  of  America 
(Tenn.  Ch.  App.)  106S. 

Evidence  by  a  person  not  the  owner  or  le^l 
castodiau  held  inRuflioient  to  lay  the  foundation 
for  the  introduction  of  secondary  evidence  as  to 
writings.  —  I'ennybacker  t,  Hazlewood  (Tex. 
Civ.  App.)  153. 

Evidence  that  certain  boobs  of  account  show 
ft  certain  indebtedness  is  a  violation  of  the  best 
evidence  rule,  and  inadmissible.  —  Watson  v. 
Boswell  (Tex.  Civ.  App.)  407. 

Where  a  contract  was  traced  to  the  posses- 
sion of  defendants'  attomeyB,  and  it  was  not 
shown  that  any  search  was  made  for  it,  or  that 
it  could  not  be  produced,  parol  evidence  held 
not  admissible  to  show  its  contents.— -Abeel  t. 
Levy  (Tex.  Civ.  App.)  937. 

{  6.  Admissions. 

Where  defendant  pleaded  as  a  counterclaim 
damages  by  a  breach  of  warranty  of  a  machine 
for  the  price  of  which  plaintiff  sued,  a  refosal 
to  permit  him  to  testify  to  conversations  with 
W.  as  to  the  machine  prior  to  the  sale,  there 
being  nothing  to  show  that  W.  was  the  agent 
of  plaintUE,  held  proper.— Bean  v.  Tayjor  (Ky.) 
31. 

The  answer  of  the  surety  who,  as  plaintiff 
claimed,  had  assigned  the  note  to  htm  was 
not  admissible  as  erirlence  R^ninst  the  other 
sureties.— Turner  v.  Mitehell  (Ky.)  468. 

Entries  made  In  a  bank  book  tending  to  es> 
tabllsh  the  allegations  of  plaintiff's  petition 
that  the  note  sued  on  had  been  asKigued  to  him 
by  one  of  the  sureties  therein,  who  had  first 
taken  an  assignment  of  the  note  to  himself, 
were  not  admissible  against  the  oth^r  sureties. 
—Turner  v.  Mitchell  (Ky.)  4«8. 

In  an  action  b^  a  creditor  to  set  asidp  a  deed 
by  husband  to  wife  as  fraudulent,  it  was  prop- 
er to  fxant  a  new  trial  to  plaintiff,  because  of 
exclusion  of  evidence  of  defendant's  admis- 
sions that  the  deed  made  him  Insolvent.— ^11- 
ferro  v.  Evans  (Mo.)  186. 

Where  there  Is  no  evidence  of  a  conspiracy 
between  an  insolvent  debtor  and  a  creditor  to 
whom  he  conveys  property  to  defraud  other 
creditors,  subsequent  declarations  of  the  debt- 
or are  hearsay  and  inadmissible  in  a  suit  to 
set  aside  the  conveyance.— Wall  t,  Beedy  (Mo.) 
Sol* . 


A  letter  written  by  the  attorney  of  a  tenant 
to  the  landlord,  stating  that  the  tenant  is  will- 
ing to  consider  any  reasonable  proposition  of 
settlement,  is  not  admissible  in  an  action  by 
the  landlord  andnst  such  tenant.— Watson  t. 
Boswell  (To.  Gt.  App.)  407. 

Statements  made  by  testatrix's  husband,  be- 
foi-e  his  decease,  that  testatrix  was  insane,  kM 
to  have  been  properly  excluded  on  a  ctmtested 
probate  of  the  will,  which  named  the  hnaband 
as  executor,  where  snch  statements  were  not 
made  while  he  was  nctnally  clothed  with  fais 
trust  and  acting  within  the  scope  of-  his  du- 
ties.—Li  ndsey  V.  White  (Tel.  Or.  App.)  438. 

I  7.  Declarations. 

Where  illegitimate  sons,  who  had  lived  with 
'  their  putative  father  before  aniving  at  age. 
continued  to  live  with  uid  work  for  nim  after 
that  time,  permitting  him  to  -keep  their  earn- 
ings, his  declarstions  as  to  wtmt  he  owed 
them  will  be  made  the  basis  of  a  settlement 
after  his  death.— Story  v.  Story  (Ky.)  279. 

Statements  made  by  testatrix's  husband,  be- 
fore his  decease,  that  testatrix  was  insane, 
held  to  have  been  properly  excluded  on  a  pro- 
I  bate  of  the  will,  contested  because  of  testatrix's 
I  mental  Incapacity,  where  the  husband  was  not 
,  a  beneficiary  under  the  will^Idndsey  t.  Whita 
(Tex.  av.  App.)  438. 

!    Evidence  of  declarstions  of  the  deceased 

owner  of  land  that  he  had  paid  certain  ven- 
dor's lien  notes  thereon  is  cot  admissible  in  a 
suit  to  foreclose  such  lieu.— Cole  t.  Hortm 
(Tex.  Civ.  App.)  508. 

S  8.    Doenuentary  evidenoe, 

A  pamphlet  purporting  to  be  a  copy  of  the 
constitution  and  by-laws  of  a  frsternal  Insur- 
;  ance  organization  may  be  proper^  received  in 
evidence,  without  showing  on  its  face  that  they 
were  enacted  by  the  proper  authorities  of  the 
organization.— Page  t.  Knights  ft  Ladlea  of 
America  (Tenn.  Ch.  App.)  l(Ht& 

In  an  action  by  an  attorney  against  his  cli- 
ent to  recover  an  unascertained  contingent  fee 
for  commencing  an  action  against  the  client's 
guardians  for  misapplication  of  funds,  receipts 
purporting  to  have  been  executed  hy  the  de- 
fendant's father  as  his  guardian  in  a  foreign 
state  were  properly  excluded;  there  being  no 
proof  of  their  execution,  or  that  the  father  waa 
guardian  at  the  time.— I^ch  T.  Hnnson  (Tex. 
Civ.  App.)  140. 

S  9.    Parol  or  extrlasie  evldemoe  affeot^ 
In&c  wrltiuKS. 

Where  tfie  obligors  in  a  note  "jointiy  and 
severally  promise  to  pay,  any  one  of  thrai 
may,  for  the  purpose  of  pleading  limitations* 
show  that  he  was  merely  a  surety,  without 
showing  that  the  obligee  had  knowledge  tluxtt- 
of.— Craddock  v.. Lee  (Ky.)  22. 

A  mortgagee's  entry  of  satisfaction  on  the 
record,  reciting  that  the  mortgage  debt  has 
been  paid,  is  only  prima  facie  evidence  of  pay- 
ment, and  may  be  consistently  explained  away 
by  evidence  showing  that  it  was  not  paid  In 
full,  and  that  he  only  intended  to  release  the 
property  from  the  lien  of  the  mortgage. — Pet- 
way  V.  Matthews  (Tenn.  Ch.  App.)  1U4S. 

Paxd  evidence  is  admissible  to  explain  t» 
remove  a  latent  ambiguity  In  the  description  of 
the  land  conveyed  by  a  sheriff's  deed.— Frasier 
V.  Waco  Bldg.  Ass'n  (Tex.  av.  App.)  132. 

Exoliisioa  from  evidence  of  a  collateral  writ- 
ten agreement  stating  the  terms  of  the  con- 
,  tract  of  sale  and  signed  by  the  salesman  of  one 
j  of  the  parties,  hdd  reversible  error.— Brenck  t. 
Eastern  Mfg.  Oo.  (Tex.  Civ.  App.)  329. 

Parol  evidence  is  admissible  to  show  that  a 
note  sued  on  is  without  consideration.— Watson 
V.  Boswell  (Tex.  CSv,  App.)  407. 

Parol  evidence  showing,  the  true  diaractw 
of  a  contract  is  admissible  on  an  issue  of  ossry. 
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tiiongb  tbe  contract  is  in  writing.— Peightal  t. 
Cotton  States  Bldg.  Co.  (Tex.  Ov.  App.)  428. 

In  an  action  on  a  note,  proof  of  a  contem- 
poraneous parol  agreement  that  the  payee 
would  credit  on  the  note  a  certain  debt  due 
tlie  maker  Aeld  inadmissible  as  varying  a  writ- 
ten contract. — Bailey  v.  Rockwall  Countj  Mat. 
Banli  (Tex.  Cir.  App.)  530. 

Parol  eridence  heid  admissible  to  show  that 
a  bill  of  tale  and  chattel  mortgage  were  given 
in  full  payment  of  a  debt,  and  not  for  the 
conaideration  recited.— Schneidw  T.  Sanders 
(Tex.  OIt.  Amf.)  727. 

Parol  eridmce  is  admissible  to  show  that  a 
mortgage  was  giTMt  to  secure  future  adTanees. 
—Glenn  t.  Beetey  (Tex.  Cir.  App.)  9S9. 

1 10.  Opiid«m  eTidenoe. 

It  was  error  to  [>ermit  a  witness  to  answer 
the  question.  "How  much,  in  your  opinion,  was 
piaintilTB  land  damaged  by  this  diange  in  tbe 
atremr'— Ullnoia  Cent  B.  Co.  t.  Smith  (Ky.)  2. 

Where  an  expert  was  called  to  testify  as  to 
whether  or  not  a  street  car  was  being  operated 
in  a  reasonably  skillful  manner  at  the  time  of 
an  accident,  the  questioQ.  "What  means  wonld 
yon  employ  as  a  motorman  to  stop  a  car  in  the 
shortest  time  and  space  poaBible?"  was  Im- 
proper.—Rnscbenberg  T.  Southern  Electric  B. 
Go.  (Mo.)  026. 

BMdence  of  the  treeanrer  of  a  benefit  fra- 
emal  organization  as  to  the  aomber  of  assess- 
ments and  from  whom  ctdlected,  and  that  he 
filed  a  copy  of  the  constitation  and  by-laws  of 
the  organisatloa  as  a  part  of  bis  deposition, 
which  lawa  went  into  ^Cect  after  the  date  of  the 
certificate  in  question,  was  impn^wrly  received 
in  an  action  by  the  beneficiary  of  a  benefit  cer- 
tificate against  the  organixatioo. — Page  v. 
^^hts  &  Ladies  (tf  America  (Tenn.  Ch.  App.) 

On  the  probate  of  a  will,  contested  because 
of  the  testatrix's  mental  incapacity,  where  tes- 
tatrix's insane  antipathy  to  her  husband  was 
proved,  expert  evidence  as  to  her  acting  intel- 
ligently with  reference  to  her  husband  Aeld  not 
to  violate  the  mle  that  experts  cannot  testify 
as  to  the  capacity  of  the  deceased  to  do  the 
very  thing  in  issae.— Llndsey  v.  White  (Tex. 
CSV.  App.)  438. 

The  attending  physician  of  a  person  injured 
in  a  railroad>cro8Bing  accident  may  give  his 
opinion  as  to  what  caused  the  injary.— St. 
Louis  S.  W.  Ry.  Go.  of  Texas  v.  Laws  (Tex. 
CiT.  App.)  498. 

Where  there  was  no  conflict  as  to  the  facts, 
an  expert  witness  was  property  aeked  the 
question,  "Assuming  the  testimony  given  to 
be  true,  to  what  would  yon  attribute  tbe  inju- 
ries of  B.?"— Sherman.  S.  &  S.  By.  Oo.  t. 
Eaves  (Tex.  Civ.  App.)  560. 

Hypothetical  questions  are  not  necessary 
where  the  evidence  shows  but  one  state  of 
facts,  about  which  there  is  no  conflict — Sher- 
man, S.  &  S.  By.  Oo.  V.  Slaves  (Tex.  Glv.  App.) 
550. 

111.  Welgclit  amd  svaelemer. 

Eridenoe  Md  to  Justify  a  finding  that  defend- 
ant made  a  parol  contract  for  the  sale  of  land. 
~-Lon  V.  Barton  (Tenn.  Ch.  App.)  01. 

Evidence  in  a  suit  to  recover  the  proceeds  of 
a  note  alleged  to  have  been  left  with  defendant 
for  collection  held  to  show  that  defendant  was 
not  liable  tor  the  proceeds  tbweof^^)sbonie  v. 
Boswell  (Tenn.  Cb.  App.)  96. 

EXAMINATION. 

Of  expert  witnesses,  see  "Kvidenco,"  |  la 
Of  wftDesses  in  general,  see  "Wltnessee,'*  1  8. 
«1  S.W.-72 


EXCEPTIONS.  BILL  OF. 

In  criminal  prosecutions,  see  "Criminal  Law," 
«  22. 

Necessity  for  purpose  Of  review,  see  "Appeal 

and  Error."  »  8.  8. 
Taking  exceptions  at  trial,  see '  •Criminal  Law," 

I  1.    Hmtare.  form,  suid  eoatents  ia  Bern- 
erml. 

A  transcript  of  the  evidence  in  a  case,  im- 
proved by  the  court  as  a  bill  of  exceptions,  or- 
dered filed,  and  deposited  with  the  d^k  in  due 
time,  was  a  sufficient  bill  of  exceptions, — 
Young  V.  Oant  (Ark.)  872. 

I  8.    •ettlesnemt,  sIscbIsc  mmA  MUmm. 

The  omission  of  the  filing  mark  held  notproof 
that  a  bill  of  exceptions  was  not  filed^Yonng 
T.  Oant  (Ark.)  STSL 

EXCESSIVE  DAMAGES. 

See  "Carriers,"  II  8-6;  "Damages,"  {  4. 

Ejection  of  passenger,  see  "Carriers,"  I  B. 

EXECUTION. 

See  "Attachment";  "Garnishment." 

Action  against  executor,  see  "Execntors  and 

Administrators,"  8  6. 
Exemptions,  see  "Homestead." 

f  1,    Lien,  loTy  or  extOKt,  umA  ewtodj 

of  property. 

Omission  of  fixtures  from  the  notice  of  levy 
on  a  partner's  interest  in  a  ntock  n'  *''-ip  ■■- 
chandiae  held  not  to  affect  the  validity  of  the 
levy  as  to  the  other  property  seized.— Jones  v. 
Meyer  Bros.  Drug  Co.  (Tex.  Civ.  App.)  55a. 

I  X.    Clmlnts  liT  tklrd  persons. 

A  claimant  who  seeks  to  discharge  a  Judg- 
ment against  him  on  a  trial  of  right  of  prop- 
erty by  returning  tbe  |>roperty  as  required  by 
his  bond  must  return  it  in  as  good  condition 
as  he  received  it — Parlln  &  Orendorff  Go.  v. 
Coffey  (Tex.  Civ.  App.)  512. 

A  charge  concerning  the  condition  of  prop- 
erty at  the  time  a  claimant  in  a  trial  of  rignt 
of  property  offered  to  return  it  In  discharge  of 
the  judgment  against  him  Md  not  to  impose 
a  greater  liability  than  the  law  allowed.— Par- 
Un  &  Orendorff  Co.  v.  Coffey  (Tex.  Oiv.  App.) 
612. 

I  3.  SaU. 

Where  a  married  w<»nan  was  not  served  witk 
process,  and  her  land  was  sold  and  a  sheriff's 
deed  executed,  and  the  pnrchaser  brought  parti- 
tion against  the  married  woman's  co-tenants, 
she  was  eititled  to  a  cancellatton  of  the  deed 
and  to  an  accounting.— Smoot  t.  Jodd  (He^ 
864. 

■  Where  a  Judgment  creditor  purchased  land 
of  the  debtor  at  the  execution  sale,  and  the 
land  was  afterwards  sold  on  execution  against 
such  judgment  creditor,  and  the  first  Judgment 
was  thereafter  reversed  on  writ  of  error,  the 
title  of  the  second  pnrchaser  was  thereby  ex- 
tinguished.— Conlray  v.  Neuhaus  (Tex.  (Xr. 
App.)  416. 

Judgment  debtor  held  not  estopped  to  dispute 
the  validHy  of  a  judgment  by  confession,  wnere 
the  Judgment  was  confessed  by  her  attorney  for 
a  larger  amount  than  was  authorised.— Cordray 
T.  Neuhaus  (Tex.  (Xv.  App.)  415. 

The  county  court  has  jurisdiction  of  a  motion 
to  set  H»ide  an  incomplete  sale  of  lands  under 
an  execution  on  a  judgment  of  such  court. — 
State  Nat.  Bank  v.  Hathaway  (Tex.  dr.  AppJ 
625. 

In  an  actiim  by  the  purchaser  at  an  exeen- 
tlon  sale  against  tbe  intwest  ot  a  partner,  to 
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recover  such  intetftt,  recover  I"  vat  limited 
to  th«  froods  boufrHt  nt  tbe  xiile  and  ac^aall^ 
in  stock  at  the  time  oi  trial,  but  the  plaintiff 
ifl  entitled  to  compensatioii  for  the  propwty  dU- 
powd  of  iDterveoioK  tbe  sale  and  trial,  aa  tm 
a  conTersion.— JoDCB  v.  Meyer  Bros,  Drug  Co. 
(Tw.  CiT.  App.)  SSa. 


Under  Ber.  St  art  23S2,  Md,  that  the  re- 
turn OQ  an  execution  against  the  inttirest  of  a 
partner  in  firm  property  ia  not  inaulttcient  tor 
failure  to  show  the  manner  in  which  the  levy 
was  made.^on«i  t.  Heyer  Bros.  Drug  Go. 
(T«x.  Civ.  App.)  663. 

EXECUTORS  AND  ADHHNISTRATORS. 

"Deeoent  and  Distribution";  "WiUs." 
Necessity  of  bond  on  u^ueal  by  executor,  see 

"Appeal  and  Brror."  |  5. 
Testimony  aa  to  trajwaetlonB  with  decedents, 

see  "Witnessea."  1  % 

I  1<    Avpoltttmattt,    4iUllfle*tl4Mi,  aaA 
teaue.  . 

In  an  action  by  the  public  administrator  to 
recoTer  personalty  recaived  by  one  of  the  hdrs, 
Aeld.  that  the  defanse  of  no  debts  and  the  right- 
ful assignment  of  the  property  to  the  defend- 
ant was  not  a  collateral  attack  on  the  judg>- 
meat  of  the  probate  court  directing  plaintiff  to 
take  charge  of  the  eatate.— BidMrason  t.  Oole 
(Mo.)  182. 

Power  of  tbe  in«bata  court  to  compel  a  soc- 
oeeding  administrator  to  account  for  property  < 
in  his  hands  held  not  defeated  by  tbe  fact  tJut 
there  were  no  debts  when  he  was  appointed. — 
Vranciseo  t.  Wingfield  (Mo.)  812.  ■ 

Under  Shannon'i  Code,  S  8680,  H  wu  error 
to  revoke  tbe  appointment  of  an  admlnlinimtor, 

made  at  the  instance  of  a  creditor,  after  an 
unexplained  delay  of  five  years  by  the  widow 
or  heirs  in  making  their  application.— Bodes  t. 
Boyets  (Tenn.  Sup.)  776. 

I  a.    Oolleetiotf.  *ad  MMUMEa»»t  ea- 
tete. 

A  succeeding  administrator  MM  liable,  vnder 
B«T.  St  18^  K  47.  48,  to  aooount  for  real 
eitalie  belonginK  to  teetator  and  directed  to  be 
aold  by  tbe  will  of  the  letter. — Francisco  t. 
Wingfield  (Mo.)  S4S. 

Where  ft  will  positively  directs  the  executor 
to  sell  testator's  realty,  the  power  passes  to  i 
Bocceeding  administrator  on  the  removal  or 
resignation  of  the  executor  named  in  the  will. 
—Francisco  v.  WingBeld  (Mo.)  812. 

Where  land  was  conveyed  to  a  grantee,  de- 
Mribed  aa  extcotor  of  an  estate,  and  parsuant 
to  order  of  the  probate  eonrt  he  sold  the  land  aa 
property  of  the  estate,  it  will  be  presumed  that 
the  conveyance  was  for  the  benefit  af  the  es- 
tatf,  and  that  no  title  to  or  interest  in  the 
land  descended  ta  the  executor's  heirs.— Oole-. 
man  v.  Florcy  (Tex.  Cly.  App.)  412. 

I  8.   An«w*B«ea  to  ravrlvteK  wife,  bva- 

fcaad.  ov  oklldram. 

Where  deceased  left  three  cblldtan  and  no 
widow^  and  an  estate  worth  less  than  $800, 
only  the  minor  children  were  entitled  to  the  ex- 
emption of  $300  allowed  by  Sand.  &  H.  Dig. 

II  8,  4.— Qoattiebanm  v.  OYiplett  (Ark.)  1G2. 

I  4.    AUowanee  and  payaaent  of  elalaaa. 

Distributees  guilty  of  great  laches  in  assett- 
ing  thoir  claim  against  a  solvent  administratis 
in  his  lifetime  must  produce  clrar  proof  of  tltcir 
claim  when  presented  agaisat  bis  estate.— Ker- 
aell  T.  Crutcher  (Tenn.  Ch.  App.)  1045. 

I  S.    Sales  and  ooUTeyanoes  nadev  ovdw 
of  court. 

Where  there  were  unappropriated  assets  in 
the  hands  of  tbe  administrAtor  snfficient  to  dis- 
eharge  eomplalnant'a  jodgmott,  com^aimmt 


hOa  not  entitled  to  an  order  te  tbe  aala  of  tb* 
fnteatata's  KaHf.r-OallendK  t.  Tnr^  (Tenn. 
Ch.  App.)  1067. 

I  6.  Aotlona. 

A  claim  filed  by  distributees  against  the  ea- 
tate of  a  deceased  administrator  ArM  not  auffl- 
ciently  proven,  in  view  of  their  lachee  in  aa- 
aerting  such  clidm  during  his  lifetime. — ^Semril 
V.  Outcber  (Tens.  Ch.  App.)  1015. 

Where  a  widow  answered,  in  s  suit  to  subject 
land  to  debts,  tbat  It  was  a  homestead,  and 
asked  for  removal  of  tiie  lien  as  a  cloud  on  b« 
title,  notwithstanding  that  plainttb  bad  not 
sought  to  establish  their  lien,  they  wera  entr- 
tlM  to  resist  tbe  claim  of  homestead.— George 
T.  Byon  (Tex.  C^.  App.)  138. 

Where  suit  was  brought  to  establish  a  note 
as  a  claim  against-  the  estate  of  the  deceased 
maker,  the  dsim  having  been  rejected  by  tbe 
adminiBtrator,  held  not  necessary  to  make  the 
heirs  parties,  even  thousi)  the  plaintiff  bad 
sought  to  e-itahHsb  the  Ifen  given  by  a  trnn 
deed  on  land  sei-uring  the  note. — George  v.  By- 
on (Tex.  dr.  App.)  138. 

Where  suit  was  brought  to  eatabUdi  a  note 
as  a  claim  against  the  estate  of  the  daeeaeed 
maker,  tbe  note  having  been  given  for  money 
to  be  used  In  payment  of  a  judgment  gainst 
the  maker,  hwa  not  necessary  tor  plaintiff  to 
show  that  the  judgment  had  not  been  paid: 
there  being  no  evidence  connecting  them  with 
the  judgment— Oeorge  v.  Ryun  (Tex.  (Sr.  App.) 
138. 

In  a  salt  to  eatablish  a  aota  aa  a  claim 

against  the  estate  of  the  deceased  maker,  evi- 
dence Aei4  to  jnatity  a  judgment  in  favor  of 
plainttff.—Gaorge  v.  Ryon  (Tex.  av.  App.)  13& 

A  judgment  In  a  suit  to  fix  defendant's  lia- 
bility as  executor  and  legatee  under  a  will  does 
not  authorize  execution  for  tbe  sale  of  any 
property  other  than  tbat  received  by  defendant 
from  Qie  testator's  estattt.— T«ua  SaviBga- 
Loan  Ass'n  v.  Banker  (Tex.  GIv.  App.)  734. 

i  7.    AoaonntiiiB  aad  aettleiaant. 

Where  a  claim  not  properly  proved  wan  paid 
by  au  administrator,  but  the  amount  was  after- 
wards repaid  to  and  accounted  for  Iqr  him. 
and  the  item  appeared  on  both  sides  of  tbe  ac- 
count, tbe  court  properly  refused  to  again 
charge  the  administrator  with  the  aioonnt. — 
Hatfield  T.  Steele  (Ky.)  900. 

Uuder  Rev.  St.  1888,  {{  47,  43,  the  couiity 
court  has  jurisdiction,  on  the  aM>lication  of  a 
succeeding  administrator,  to  force  the  publio 
administrator,  who  took  charge  of  the  estate 
on  the  removal  of  tlw  execetor  thareotto  make 
a  final  accoontlng.— -Franciaeo  t.  Wingfield 
(Mo.)  842. 

Au  accounting  by  an  ekecntor  JlKid  not  a 
Snal  accotmting,  terminating  tiie  administra- 
tion of  the  estate.— Francteoo  r.  WiogfiM 
(Mo.)  812. 

S  8.   Forctgn  and  anolllagy  adadmtatim- 

tlen. 

To  authorize  a  nonresident  erecator  to  sne 
upon  a  debt  contracted  after  the  death  of  ttr^ 
testator,  he  need  net  exacato  bond  aa  fagnfred 
by  Ky.  St  tt_8878,  ^i7D.-SteU3ar  t.  HUra- 
bush*s  Sx'rs  QCy.)  701. 

EXEMPTIONS. 

See  "Homestead." 

Of  bankrupt  see  "Bankmptcy,"  I  2. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  {  10. 
In  crim&isl  proaeevtlonB,  at«  "Grimioal  Law,** 
■  19. 
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FftCTWS. 

8m  "Broken";  "PriDdpal  and  Agent" 

FALSE  IMPRISONMENT. 

See  *rUaUdouB  I'nMWGatlon." 

FALSE  SWBARWG. 

See  "Perjary.** 

FEDERAL  COURTS. 

See  "ConrtB,"  t|  A. 

FEES. 

Of  attornv,  lee  "Attono  end  OUeBt,"  1 1. 

FELLOW  SERVANTS. 

See  "MMter  end  Servutt,"  f  I  8-7. 

FrLING. 

Bin  (ff  exceptions,  see  "EzcepUona,  BtB  of." 
i  2. 

OKintin&l  intoraMtioD  or  'ComplolnU  ice  "In- 
dietmeut  aad  loformBthm,"  t 


FINOtNGS. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
pwUiVBd  IBner,"  1  IS. 

FINES. 

Por  nsnpy,  Bie  "UBury,"  |  2, 

tinder  Or.  OoOe  >Pnc.  {  301,  ■  eaipisa  pro 
fine  Mer  be  haded  t^en  a  jndament  tax  a  Ane 
wmdenia  in  a  penal  vctkm.— Harp  v.  Omnum- 
weatth  (Ky.)  467. 

FIRES. 

flee  "Anon." 

Oeoaed  by  operation  ef  railroad,  eee  *Ran- 

nada,"  <IS  2-4. 
IMiilhs  «f  city  ter  ftree,  aee  "Ifinildval  Oor- 
porationa,"  S  10. 

FOOD. 

Act  Hay  U,  1808.  profaibltiag  sale  Of  almn 
bakhig  powdera,  Md  witbla  the  police  power.— 
State  T.  Layton  (Mo.)  ITL. 

FORCIBLE  DEFILEMENT. 
FORCIBLE  ENTRY  AND  DETAINER. 

I  1.   CItU  UabiUty; 

To  entitle  one  to  maintain  a  proceeding  of 
forcifato  entry.  It  ia  enfficient  tbat  the  entry  was 
■within  his  botudary,  though  not  within  hit  In- 
doanrei— Howard -T.  Whltaker  (Ey.)  855. 

FORECLOSURE. 

Of  mortgage,  aee  "Chattel  Mortgagee.**  |  4; 

"Mortgages,"  I  6. 

FOREIGN  ADMINISTRATION. 

See  "Kxecoton  aad  AdmlBlatraton.**  i  8. 


FOREIGN  tORPflfRATIONS. 

See  "CorporatlmM,"  '•{  6. 

For^gn  jnsoranee  companiea,  ne  "InauraBee,** 

FOREIGN  JUDGMENTS. 

8m  "Judgment,"  |fi  S.  10. 

FORFEITURES. 

Of  dower,  see  "Dower."  §  1. 

Of  inearance,  see  "iBsurance,"  |  4. 

Of  iande  purchased  ftom  atate,  aM  "PnUle 

T^ands."  i  1^. 
Waiver  of  forfeitiire  <ot  inanranm  ptdiciyt  M* 

"Inannuice*"  i  fi. 

FGRGERY. 

Neither  under  the  common  law  nor  under  Ky. 
St.  4  118S,  (-an  a  man  be  punished  for  pubiish- 
ing  a  writing,  to  which  the  name  oi  a  woman 
has  been  forged,  pnrporting  to  be  an  invitation 
to  him  to  come  to  her  house  at  night  lor  a  pri- 
vate conversation.  —  O>laon  t.  Commonwealth 
(Ky.)  46. 

An  indictment  for  forging  a  receipt  la  de- 
fective which  contains  no  explanatory  aver- 
ment showing  that  the  receipt  discharged  some 
obligation  outside  of  the  receipt  Itself.— Bhck 
V.  ^te  (Tex.  Cr.  App.)  478. 

FORMER  ABU  UOIGATION. 

See  "Judgment,**  |  7. 

FORMER  JEOPARDY. 

Bar  feOiproseeution.  bm  "Grlminal  Law,"  |  2. 

FORMS  DF  ACTION. 

■Bm  **Aeth>n."  %  1;  "Bjectment." 

FRAUD. 

Sm  "Aasignments  for  Benefit  Of  Credlton,**  | 
1;  "Brokers,"  i  2;  "9ra«dnlent  'Convey- 
anoea." 

Action  by  married  woman,  vm  "Husband  and 
WiftL"  I  S. 

Urouad  for  vaeatlng  judgment,  bm  VJ«dg- 

luenta,"  I  ft 
Xoability  to  oantribnta  for  fraud,  see  "Oob- 

trlbuSoD." 

I  1.  Deoeption  eonfttttfAaB  fXiMd*  mmA 
UmhOUj  therefov. 
Wheve  tlie  purchaser  of  land  repveaented  to 
the  vendor,  his  sister,  who  lived  in  anotiier 
state,  tlMt  tt  had  npon  It  m»  timber  of  any 
value,  when  in  fact  there  were  upon  the  tana 
moxe  than  200  poplar  trees  which  ha  had  -al- 
ready contracted  to  sell  at  $5  per  tree,  the 
vendor  is  entitled  to  recover  damagea  tar  the 
deeeit.-^ea  v.  Martin  (Ky.)  46B. 


FRAUD&  STATUTE  -.OF. 


1 1. 


hm  pevf  WTMsA 


Agcreementa  aet  to 
vritUa  OHe  y««r. 

A  parol  contract  extending  for  five  yean  the 
time  of  payment  of  a  note  held  within  statute, 
-Morgan  v.  WicklMfe  (Ky.)  13. 

A  contract  to  provide  for  another  by  vrill  la 
not  within  the  statate  of  franda,  as  the  event 
upon  which  it  depends  may  happen  within  a 
year.-Btory  v.  Story  )Ky.)57tf. 

I  I.   B«kl  vrovewty.  mmd.  eatartM  mmd  'te- 
ieraeta  tkevefta. 
Where  an  owner  of  land  agreed  in  parol  to 
trade  it  to  defendant,  poaaaawm  taken  by 
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fendant  without  the  owner's  coDBent  hdd  not  a 
sofficieot  part  performance  to  take  the  con- 
tract ottt  of  the  atatate  of  frauds.— Ckwhrell  t. 
liclntyre  (Mo.)  0^. 

I  8i   BeqwlilteB  »nd  raSotoaoy  tff  wvtt- 

Under  Iter.  St.  1888,  i  5186,  a  note  stating 
that  the  owner  was  not  able  to  meet  defend- 
ant, but  that  W.  would  attend  to  the  matter 
for  him,  htid  not  sulllcient  to  take  a  parol  con- 
tract consummated  by  W.  trading  the  own- 
er's land  to  defendant  out  of  the  statute  of 
frauds.— Cockrell  v.  Mclntyre  (Mo.)  048. 

f  4.    Operation  and  effect  of  statute. 

Where  a  written  contract  for  the  sale  of  per- 
sonalty is  modified  as  to  the  manner  of  pay- 
ment by  parol,  and  remains  executory,  the 
contract  being  one  required  by  the  statute  of 
frauds  to  be  in  writing,  a  modification  is  unen- 
forceable—Warren  T.  A.  B.  Mayer  Mfg.  Co. 
(Mo.)  644. 

A  vendor  who  repudiates  a  parol  contract  for 
the  Bale  of  land  as  a  nullity  under  the  statute 
of  frauds  is  bound  to  refund  the  purchase 
money  paid  to  him  by  the  vendee  on  the  faith 
of  the  contract.— Love  v.  Burton  (Tenn.  Cb. 
App.)  61. 

I  5.    Pleadins*  erideaoe,  trial,  and  ro- 

A  contract  not  alleged  to  be  in  writing  must 
be  held  to  be  by  parol.— Morgan  T.  Wickliffe 
(Ky.)  13. 

FRAUDULENT  CONVEYANCES. 

OuDveyaDcefl  in  fraud  of  wife,  see  "Husband 
and  Wife,"  1 1. 

I  1.    Transfers  and  traaaaetions  Invalid. 

Where  property  conveyed  to  the  wife  was 
paid  for  by  the  husband,  it  is  subject  to  the 
payment  of  his  debts;  the  evidence  not  being 
sufficient  to  show  that  the  relation  of  creditor 
and  debtor  existed  between  tbeQL — Dickinson 
T.  Johnson  (Ky.)  267. 

In  an  action  to  have  a  warranty  deed  declar- 
ed a  mortgage  in  conformity  to  the  intention  of 
the  parties,  a  contention  that  the  deed  was  exe- 
cuted In  fraud  of  creditors  Aeld  without  merit, 
since  a  homestead  is  not  subject  to  the  claims 
of  creditors.— Chance  v.  Jennings  (Mo.)  177. 

Where  an  insolvent  debtor  conveys  real  t>8- 
tate  worth  $6,000  to  a  creditor  in  consideration 
of  the  payment  and  assumption  by  the  latter 
of  debts  aggregating  ¥0,413.  the  conveyance  is 
not  rendered  fraudulent  by  the  fact  that  it  re- 
cites  a  conuderation  of  $6,ToO.— Wall  v.  Beedy 
DIo.)  864. 

The  Ailuie  of  the  grantee  of  an  insolvent 
debtor  to  record  a  conveyance  for  nine  days 
held  not  aufiicient  to  show  that  it  was  ftao^- 
lent.— WaU  v.  Beedy  (Mo.)  804. 

A  conveyance  of  real  estate  by  an  Insolvent 
debtor  to  a  creditor  is  not  renilercd  fraudulent 
by  the  fact  that  the  vendor  remains  In  posses* 
sion  of  the  premises  as  a  tenant  of  the  vendee. 
—Wall  V.  Beedy  (Mo.)  864. 

A  conveyance  by  an  insolvent  debtor  to  a 
creditor  of  real  estate  of  a  less  value  than  the 
lodebtcdness  owing  such  creditor  is  not  fraudu- 
lent as  to  other  freditors,  thongh  the  creditor 
knew  of  the  fraiiiluU-nt  intent  of  the  grantor. 
-Wall  V.  Beedy  (Mo.)  864. 

The  validity  of  a  trust  deed  which  referred 
to  a  former  mortgage,  containing  fraudulent 
reservations,  AeZd  not  to  have  been  affected  by 
the  invalidity  of  the  mortgage,  though  the  debt 
serured  by  the  mortgage  was  made  a  preferred 
debt  in  the  deed.— Robinson  v.  Baugn  (Tenn. 
Ch.  App.)  fi8. 

A  mortgage  of  a  stock  of  goods  and  real  eiH 
tate,  which  reserved  to  the  mortgagor  the  right 


to  sell  the  goods  at  retail,  A«Id  wholly  rc^d  as 
to  creditors.— Bobinson  v.  Baugh  (Tenn.  Ch. 

App.)  »a 

A  chattel  mortgage,  given  In  connectioa  with 
a  secret  agreement  to  keep  its  existence  a  secret 
for  the  purpose  of  protecting  the  mortgagor's 
credit,  is  fraudulent  as  to  creditors. — ^Moore  v. 
Wood  (Tenn.  Ch.  Ai^.)  1063. 

A  deed  of  gift  by  an  insolvent  to  his  wife, 
fraudulent  as  to  his  creditors.  Is  not  frandu- 
lent  aa  to  a  subsequent  creditor,  unless  made 
with  a  view  of  contracting  the  subseqneitt 
debt  and  intent  to  defraud  such  creditor. — 
O'Neal  V.  Olymer  (Tex.  Oiv.  App.)  645, 

Where  A.  loans  B.  money  to  buy  property, 
and  the  purchase  is  made  tot  B.,  though  Hue 
is  taken  in  A.'s  name  for  the  purpose  of  pro- 
tecting the  property  from  B.'s  creditors,  the 

Sroperty  belongs  to  B.,  and  Is  mibjeet  to  his 
ebts.— ^ones  v.  Meyer  Broa.  Drug  Co.  ^ex. 
Civ.  AppJ  553. 

I  8.    B«niedlM  «ff  eredttors  and  pnrehaa- 
ers. 

Declarations  by  an  alleged  traodnlent  vendor 
after  the  conveyance  of  the  proper^  are  not 
admismble  in  the  fixst  instance  to  wove  a  coa- 
spirncy  between  the  vendor  and  the  vendee  to 
defraud  the  creditors  of  the  former^Wall  v. 
Beody  (Mo.)  864. 

Assessment  list,  taxing  real  estate  In  the 
name  of  an  Insolvent  debtor,  who  had  convey- 
ed the  same  to  a  creditor,  held  not  to  show 
that  tbe  property  belongs  to  the  vendor.  wh» 
considered  in  connection  with  odier  evidence.— 
WoU  v.  Beedy  (Mo.)  864. 

-  Hie  burden  of  showing  Giat  a  conveyance  of 
real  estate  by  an  insolvent  debbw  to  a  creditor 
is  fraudulent  held  to  be  on  the  pMSon  attack- 
ing the  conveyance,  though  the  grantee  is 
shown  to  have  had  linowledge  of  the  grantor's 
intention.— Wall  v.  Beedy  (Mo.)  864. 

The  laches  of  a  creditw  held  a  defense  to  an 
action  to  set  aside  a  fraudulent  conveyance  of 
^perty  by  the  debtor.— WaU  v.  Beedy  (Mo.) 

Where  a  Idll  to  reach  notes  of  a  jndgment 
debtor  was  amended,  ailing  that  the  notes 
were  transferred  subsequent  to  filing  the  origi- 
nal bill  to  defraud  complainant,  and  making 
the  transferee  a  party,  tne  burden  of  proof  is 
on  comr^ainant.— Maury  Nat.  Bank  v.  Me- 
Adams  (Tenn.  Sup.)  773. 

A  suit  by  judgment  creditors,  more  than  four 

Eeara  after  recovery  of  their  judgments,  te 
ave  lands  pi-eriously  conveyed  to  his  daugh- 
ter declared  the  proper^  of  the  debtor,  is 
barred  by  Itev.  St.  art  8858.— Gana  v.  Marx 
(Tex.  Civ.  App.)  527, 

A  warranty  deed  of  land  from  a  husband  te 
his  wife  cannot  be  adjudged  to  be  a  ctmvey- 
once  in  trust  for  his  benefit,  at  the  suit  M  a 
subsequent  creditor,  unless  it  la  clearly  sbowa 
that  the  terms  of  the  deed  do  not  express  tibe 
real  transaction  and  that  the  wife  acc^ted 
the  conveyance  as  in  trust. — O'Neal  v.  Clymer 
(Tex.  Civ.  App.)  545. 

The  rmdering  for  taxation  by  a  husband  ta 
liis  own  name  of  land  which  he  had  conveyed 
to  his  wife  is  not  evidence  against  his  wife 
tl>at  the  conveyance  was  in  truat  for  his  bene- 
fit.—O'Neal  V.  Clymer  (Tev  Civ.  App.)  545. 

The  management  and  control  by  a  husband 
of  land  whidi  he  had  conveyed  to  his  wife 
br  a  warrant  deed  Is  not  evidence  agiJnst  her 
that  the  conveyance  was  in  trust  for  his  ben- 
efit.—O'Neal  V.  Clymer  (Tex.  Civ.  App.)  545. 

Where  a  debtor  has  conveyed  land  to  fais 
wife  in  trust  for  himself,  she  may  be  joined 
as  defendant  in  an  action  to  collect  a  debt  due 
from  him.  In  which  the  land  has  been  attached. 
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to  determine  her  rights  In  the  land. — O'Neal  v. 
Cljmer  (Tex.  Civ.  App.)  MS. 

On  qnestion  whether  A.  was  the  real  pnr- 
chmser  of  property,  or  whether  B.  wac  the  par* 
chaser  and  it  was  taken  in  A. 'a  name  to  pro- 
tect it  from  B.'8  creditors,  evidence  that  B., 
thon^fa  insolrent,  had  some  money,  was  ad- 
misiiible.— Jonea  t.  Meyer  Bros.  Drag  Co.  (Tex. 
Civ.  App.)  553. 

On  the  qaestlon  whether  A.  was  the  real  pur- 
chaser of  property,  or  whether  B.  was  the  pur- 
chaser and  It  was  taken  in  A.'s  name  to  pro- 
tect it  from  B.*B  creditors,  evidence  as  to  A.'b 
financial  condition,  and  statements  made  by  him 
in  relation  thereto,  held  competent. — Jones  t. 
Meyer  Bros.  Drug  Co.  (Tez.  Civ.  App.)  553. 

On  the  question  whether  A.  was  the  real 
purchaser  of  property,  or  whether  B.  was  the 
purchaser  ana  it  was  taken  in  A.'^  name  to 
protect  it  from  B.'s  creditors,  evidence  as  to 
B.*B  failure  in  business  and  iosolventj^  is  ad- 
missible.—Jones  r.  Meyer  Bros.  Drug  Oo.  (Tex. 
Civ.  App.)  66S. 

GAMINQ. 

i  1.    OmnbliBc  oontraots  mmA  truisme- 
tloma. 

At  common  law  a  contract  legitimate  on  its 
face  cannot  be  declared  void,  as  a  wagering  con- 
tract, on  proof  that  only  one  of  the  partieft 
meant  it  to  be  rach.— A.  G.  Edwarda  Broker- 
age Oo.  V.  Stevenson  (Mo.)  617. 

I  2.    Crlvlnal  TeipomalliUl^ 

Facts  Add  not  sufilcient  to  support  a  eonvlc- 
tion  for  card  playing  in  a  puUie  place. — Oreen 
T.  State  (Tez.  Cr.  App.)  481. 

GARNISHMENT. 

See  "Attachment." 

I  1.    Prooeadiua  to  support  oi  eafome. 

A  garnitshee  Ada  entitled  under  the  evidence 
to  an  allowance  of  attorney's  fees  on  the  rendi- 
tion of  Jndsment  in  his  favor.—Fife  v.  Nether- 
lands Sin  ins.  Co.  (Tex.  Civ.  App.)  160. 

GIFTS. 

I  1.  IstMr  tItos. 

Where  ths  snlt  was  on  notes  which  the  plafai- 
tift  claimed  had  been  given  her  by  her  deceas- 
ed mother,  luld  proper  to  allow  her  to  testify 
that  she  had  been  claiming  and  holding  them 
as  her  own  since  a  time  when  her  mother  vis- 
ited her.— Mason  t.  Wlllhite  (Tenn.  C3u  App.) 
SS8,*  Same  v.  Cooper,  Id. 

In  action  on  notes  claimed  by  plaintiff  to  have 
been  given  her  by  her  mother,  evidence  held 
sufficient  to  establish  a  gift.— Mason  v.  Willhite 
(Tenn.  Ch.  Apg.)  288;  Same  t.  CoQper.  Id. 

GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  "Specific 

Performance,"  I  2. 
Of  purchaser,  see  "Vendor  and  Purchaser,"  | 

GRAND  JURY. 

See  "Indictment  and  Information." 

Under  th''  constitutional  provision  that  a 
grand  jury  shall  consist  of  12  Jurors,  one  con- 
victed under  an  indictment  found  by  13  wUI  be 
released  on  habeas  corpus. — Ex  parte  O^  (Tex. 
Ci.  App.)  122. 

GRANTS. 

Of  pnbUc  lands,  sas  *'PabUc  Lands." 


GUARANTY. 

See  "Principal  and  Surety." 

GUARDIAN  AND  WARD. 

I  1.    Appolntasent,  auAllflostlfUl, 
tMSmre  of  fvardiaB. 

Where  the  pleadings  In  a  case  commenced  in 
IdtX)  showed  that  a  ward  was  14  years  old  in 
1S8U.  when  a  guardian  was  appointed  for  him 
for  the  sole  purpose  of  selling  realty,  it  was 
eiror  to  hold  that  the  guardianship  bad  not 
been  closed,  though  no  record  of  sncn  termina- 
tion appeared.— I^rneh  T.  Munson  CTez.  C&t. 
App.)  140. 

HABEAS  CORPUS. 

t  1.   Ifatwe  sad  (roimds  of  remedy. 

A  person  arrested  for  pursuing  the  occupa- 
tion of  a  barber  without  a  license,  in  violation 
of  Rev.  St.  1890,  c.  78,  may  contest  the  con- 
stitutionality of  the  law  by  habeas  corpus. — Ex 
parte  Lucas  (Mo.)  218. 

i  S.    Jnrlsdlotioii,  proceedl&ESt  amd  m* 
lief. 

Where  relator  in  habcan  corpus  proceedings 
for  release  on  bail  in  his  application  relied  only 
on  the  illegality  of  his  restraint,  and  it  was 
not  framed  so  as  to  submit  the  question  of 
excessiveness  of  bail,  such  qnestion  cannot  be 
passed  on  on  appeal  from  the  order  fixing  bail. 
—Ex  parte  Bishop  (Tex.  O.  App.)  808. 

On  appeal  from  an  order  fixing  ball  in  ha- 
beas corpns  proceedings  for  release  on  bail 
by  one  indicted  for  burglary,  the  appellate  court 
has  no  authority  to  dis«iarft  >  reiatw  under 
Oode  Or.  Proe  art  194.— Bx  parte  Bishop  (Tex. 
Or.  App.)  308.  w^ 

In  habeas  corpus  proceedings  for  release  on 
bail,  admission  of  improper  evidence  is  not  re- 
vei-sible  error.— Ex  parte  Quails  (Tex.  Cr.  App.) 
392.  ■ 

HARMLESS  ERROR. 

See  '^Criminal  Law/'  (  23. 

In  civil  actions,  see  "Appeal  and  Error,"  |  17. 

In  criminal  prosecutions,  see  "Homicide,"  f  & 

HEALTH. 

See  "Food." 

I  1.  Bcnvds  of  lisalth  ud  wmmHrnrj  mt» 
fleers. 

The  appointment  of  a  physician  as  county 
health  ofiicer,  in  absence  of  regularly  elected 
health  olflcer,  owing  to  threatened  epidemic  of 
dangerous  disease,  A«Id  to  have  been  unauthor- 
^e^.— Allen  v.  Dekalb  County  (Tenn.  Ob.  App.) 

Under  Acta  1885,  c.  95,  8  5,  a  county  health 
officer  held  not  bonnd  by  amount  of  compensa- 
tion allowed  him  by  county  court  for  taking 
charge  of  a  smallpox  patient  and  establishing 
a  quarantine.- Allen  v.  Dekalb  Oonnty  (Tenn. 
Ch.  App.)  291. 

Where  a  physician  agreed  with  his  partner, 
who  was  county  health  officer,  that  in  absence 
of  the  latter  he  wonld  attend  to  the  county 
business,  such  agrennent  wonld  not  prevent 
him  from  recovering  compensation  for  services 
to  a  smallpox  patient  performed  at  request 
of  board  of  health,  in  excess  of  amount  al- 
lowed by  oouDty  court  nnder  Acts  1S8S,  c.  9S, 
1^1.— Allen  T.  I>ekRlb  0>anty  (Tenn.  Ok.  App.) 

Under  Acts  1885,  c.  96,  iS  1.  2,  the  board  of 
health,  in  the  absence  of  the  county  health  of- 
dcer,  Md  to  hare  l»d  authority  to  bind  the 
count?  for  reasonable  compensation  of  phyri- 
<dan  employed  by  them  to  take  diarge  of  a 
smallpox  patient  and  prevent  the  spread  of  the 
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diseftge.— Allea  Tt  IMb^  QMntr  (Tenn.  Ch. 
App.)  291. 

Where,  in  the  absence  of  county  health  offi- 
cer, hoari  of  health  employed  a  phyBlcian  to 
take  chane  aCK  smaUpox  patient  and  establifih 
a  quarantine,  evidence  kaa  to  show  that  1^500 
«a>  not  nnreaaanaMe  conutanaatton-  for  hit 
serrices.— Allen  t.  IMuSb  Qoxmty  COena.  Ch. 
A-pp.)  2&1> 

Where  tin  ootmty  board  of  health,  raipeet^ 
lag'  that  a  ease  of  ainalltwx  ezlsted  in  the 

county,  in  the  absence  of  tlie  connty  health 
officer-  employed  a  physidan  to  take  cnar^  of 
the  patient  and  prevent  the  spread  of  the  dls* 
eaae,  tiiat  the  oompenaation  he  was  to  receive 
was  not  agreed  on  held  no  defense  to  an  action 
for  reaionable  compensation.— Allen  T.  Dekalb 
Oonnty  (Teiub  Ch*  App.)'  201.. 

MEAfllNG. 

In,  probata  proceedings."  see  "Wills,**  I  4. 

HEARSAY. 

In  criminal  proaecutiona,  see  "Orimlnal  Law/' 
17. 

HEIRS. 

Sfee  "Descttit  and  Distribution." 
Bigbt  of  adopted  child  under  ccttFa^anoa  to 
bodily  heirs,  see  "Adoption." 

HIGHWAYS. 

See  "Municipal  Corporationa,"  H  >f  10;  "Tom- 

plhes  and  Toll  Roads." 
Accidents  at  railroad  cnwalnga,  aee-  **RaU- 

roada,"  13; 

f  1.  aitabnaltmen*,  altasBttm,.  aadl  Ala- 

omttiiniium,  • 
Facts  Add  insufficient  to  diow  that  a  road 
was  a  public  hl^way  by  prBecription.— White- 
sides  T.  Barles  Or^nn.  Cb.  App.)  1038. 

An  arbitration  establishing'  mutual  rights  of 
Undownen  toipass  over  each  other's  lands  by 
a<  certain  xoad  thereon  did  i»>t  tend  to  show 
that  each  road  was  a  pnblic  highway.— Whlte- 
■idea  T.  Earles  (Tenoi  Ch.  App.)  1Q3& 

Where  a  ]ary  of  view  appointed  to  open-  a 
road  never  reported,  such  road  held  not  made 
ai  puhllc  bii^ay  by  oider  of  court— WhlteeWes 
T.  Barles  (Tenn.  Ch.  App.)  lOSa 

HOMESTEAD. 

1 1.    VatMset  aovnisitln*  and  aartmtL 

Under  Const,  art.  9,  S  3.  a  homestead  is  not 
exempt  from  sale  on  execution  to  satisfy,  a 
note  given  as  part  of  the  price  to  a  third  per- 
•on.  to  aalisfy  a  debt  of  the  seller.- Btown  t. 
Ennls  (Ark.)  3T». 

A  lot  first  occupied  ea  a  homestead  after  ren- 
dition of  a  judgment  was  subject  to  sale  on  an 
OCecQtion  iesued  on  auch  Judgment  after  such 
occupation,  but  before  expiration  of  the  judg- 
ment lien.— Bnrgauer  v>.  Parker  (Ark.)  381. 

Where  plaintiif  and  defendant  purchased  two 
tracts  of  mid  jointly  at  diEferent  time*,  dafendi- 
ant  was  anOitled  to  a  homestead  in  his  sbaos 
of  the  tract  first  purchased,  as  against  the 
amoont  due  by  him  on  account  eC  pavmenti 
made  by  plaintiff  <m  tbe  second  purchase.— 
Crenshaw  t.  Crenshaw  (Ky.)  366. 

The  intenticm  of  a  houseboldor  and  his  wife 
to  move  onto  a  farm  owned  by  them  when  they 
were  able  to  build  thereon  was  not  sufficient 
(■  Impress  the  term  with  the  character  of  a 
homestead.— OeiHve  t.  Ryos  (Tex.  Civ.  App.) 


Undor  Const,  art.  Iff,  fi  Bl,  hits  owneA'  aad 
farmed  by  one  leaidlag:  In  tlw  tawu  MA  not 
capable  of  being  reRarded.  a  homeataad.— 
Gtarge  V.  Byon  (Tex.  Or.  App.)  1^ 

Whve  parties  traded  tluar  h<Hna  lit-  tDwa  te 
a.  faini,  intending  to  use  it  aa.  a  homaataadt 
and  never  abandoned  Buda.  intention,  tliay  oaay 
restrain'  a  sale;  ttaweofi  under  execution. — SnChr 
erford  v.  Cox  (Tex.  Civ.  App.)  527. 

i  2.    Ulraawf  •>  or  imiwhiwMaea. 

An-ante  moitem' conveyance  br  a  haabaad  of 
hia  homestead  to  defeat  Us  wife  of  bar  dowee 
right  is  void  under  Rev.  St.  IBM,  {  S61A.— N«w^ 
ton<Vi  Newton  (Mo.)  861. 

In  an  action  of  trespass  to  try  title,  an  in- 
struction that  If  pllunnffk  knew,  before  he  be- 
came ind^Mad  to  them,  that  defendaotfa  oon- 
Tsyanoe  of  hia  homestead  waa  fictitiona.  tii» 
could. not  reeover.  JMd  pEtmerlj  — BduiaH 
der  T.  Sandeca  (Tex.  dv,  AnvO  727. 

I  8.  BisbtB  of  awlTingr  bwsbamd,  wife, 
ekfldven,  or  heirs. 
Where  a  widow  sells  a  deceased  bnaitand's 
homestead  and  removaa  therefrom,  the.  pur- 
chaser acquires  only  the  wldow'a  dowor  iater- 
eat.— Bryant  t.  Bennett  (Ky.)  1004. 

Under  Rev.  St.  1S60,  S  5439,  a.  widow  haa  a 
vested  estate  in  her  husband's  homestead  to 
the  value  of.  £1,500  from'  the  time  of  his  dejUfc. 
— WilBon  T.  Johnaon  (Mo.)  1S9. 

A  valuation  of  a  widow's  interest  in  the 
homestead  of  her  deeeesed  hu^and  at  the 
same  sum  as  the  appraised  value  of  the  land 
held  not  so  unreasonable  as  tb'  juBtify  settiDg 
aside  the  judgment  awarding  qev  homestead 
and  dowen.'-Gope  v.  Riley  (Moi).  887. 

.  Under  Rev.  St.  1888,  S  54^,  the  estimate  of 
die  value  of  a  widow's  interest  in  the  homestead 
of  her  deceased  hu^nd  should;  not  be  reduced 
because-  tbere  are  minor  cbildten  who  may  oc- 
cupy with  her  until  their  majority. — Gore 
Riley  (Mo.)  887. 

Under  Rev.  St.  188D,  i.  the  widow  and 

children  of  a  decedent  are  not  each  entitled  to  a 
certain  or  deUnite  part  of  the  homestead  as 
tenants  in  common,  but  take  intcresta  therraa 
jointly  or  as  joint  tenants.— Gore  t.  ffiley 
(Mo.)  837. 

The  provision  of  0DnBt.  art.  16,  !  62,  that  in 
a  controversy  between  the  heirs  and  the  anrriv- 
ing  husband  or  wife  the  homestead*  cannot  be 
partitioned'  during'  the  life  of  the  survivor,  has 
no  application  when  a  third  party  aaeerta  rtgbts 
in-  the  homestead'  as  a-  purchaser  under  a  trust 
deed  executed  by  the  husband  after  his  wife's 
death.— Lee  r.  British  ft  American  Htntf.  Oa. 
fTex;  Civ.  App.)  184. 

A  surviving  husband  having  power  to  create 
a  valid  Hen  on  hie  interest  In  the  homestead  by 
a  deed  of  trust,  a  purchaeer  under  sncb  deed 
will  acquire  the  right  to  the  use  and  possesrim 
thereof.— Lee  v.  British  &  American  Sfortg. 
Co.  (Tex.  Ov.  App.)  134. 

A  surviving  busbctad  la  not  entitled,  as 
against  the  surviTing  children,  to  absolute  title 
to-  the  homestead  and'  other  exempt  property 
because  of  his  having  paid  community  d^ts 
from  the  proceeds  ot  a  policy  Issued  during 
the  marriage  on  the  life  of  the  wife  In  his 
favor.— Martin  v.  MeAlUatav  (3?ez.  Civ.  AppO 

I  4.    AbandoBMMrtt  walvoa.  «r  fiwM- 
tnrs. 

The  owner  of  land  Htid  not  to  lose  his  home- 
stead right  by  a  conveyance  which  was  in  fact 
a  mortgage.— Woriey  v.  Hicks  (Mo.)  818. 

Conceding  that  a  deed  given  as  security  for  a 
debt  passed  title,  it  was  a  defeasible  one,  and 
did  not  render  the-  Ihad  subject  to  sale  under 
execution:  the  land  being  the  j^antoc'a  honie- 
Btead.— WdiUy  T.  mafcs  (Me^ 
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I  C  jh-Bipi^iMfc   awl   «KeOTO«m>Ht  of 

Where  iDterrenen  in  an  action  ttf  tiespau 
to  trr  title  are  entitled  to  judgamit  U  defend- 
ant's d«bt  to  pluntiff  is  paid,  a  charge  with- 
drawing such  issue  trom  the  jpry  was  proper- 
tr  refnsed.— Schneider  t.  Sanders  (Tex.  CIt. 
App.)  727. 

HOMICIDE. 

S  1.  XvAer. 

U,  withont  any  cpnapizacy,  accused  adTised 
and  counseled  the  killing  of  members  of  the 
legislature,  and  in  pursuance  of  such  advice 
Mtd  connael,  and  Induced  tiiereby,  the  killing 
of  deceased  was  done,  the  accased  was  guilty 
of  mnrder;  and  the  requirement  that  the  jury 
should  fiMt  believe  there  was  a  conspiracy  to 
bring  armed  men  to  the  capital  for  the  purpose 
of  doing  an  unlawful  or  criminal  act,  before 
they  could  convict  because  of  such  counsel 
and  advice,  is  objectionable,  as  tending  to  con- 
fuse the  jury,  f»xether  or  not  it  is  reversible 
error.— Powers  v.  CJommonwealth  (Ky.)  7^. 

Where  one  of  several  persons  who  have  con- 
spired to  do  some  other  unlawful  act  commits 
a  murder,  liia  co-conepirators  are  not  criminal- 
ly responsible  as  a<^cea9ories  before  the  fsct, 
nnJess  the  murder  was  committed  In  tnrtber- 
aoce  of  the  conspiracy  and  was  the  necessary 
or  probable  result  of  its  execution.— Powers  T. 
Commonwealth  (Ky.)  735. 

It  was  proper  to  instmet  the  jury  that  they 
mi£ht  convict  jf  they  believed  the  defendant 
on  trial  fired  tbe  shot,  or  if  they  believed  that 
one  1^  the  other  defendants  fired  the  shot,  and 
that  he  was  acting  with  them,  oi  any  i>ne  of 
them,  and  did  aid  and  abet  such  ^looting.— 
Elewml  T.  OomiDoiiwealkh  OKy.)  7M. 

Where  an  officer,  having  knowledge  of  a  past 
felony  and  of  the  one  who  committed  It.  ar- 
rests the  offender  without  process,  the  killing 
of  the  officer  the  prisoner  while  resisting 
arrest  is  murder  in  the  first  degree.— State  v. 
Braas-mo.)  GOO. 

Where  an  officer  arrested  a  person  for  a  fel- 
ony without  process  on  a  rea»<0Dable  suspicion, 
the  killinft  of  the  officer  by  the  prisoner  while 
attempting  to  escape  Is  mnrder  in  the  first  de- 
'gne,  thou^  no  felony  has  been  committed.— 
State  V.  Evans  (Mo.)  600. 

Rev.  St  1899.  SS  5784.  5788,  do  not  limit  tbe 
authority  of  policemen  at  common  law  to  make 
arrests  without  process  for  crimes  against  the 
state;  and  if  a  police  officer  has  reasonable 
cause  to  anapect  that  a  person  apprehended  for 
a  feloiu-  Is  guUty,  and  the  prisoner  kills  the 
officer  u  his  attempt  to  escape  audh  killing  ia 
murder.— State  jTmaHf  (Mo.)  fiOa 

A  person  aiTested  without  process  by  poUce- 
men  who  are  dothed  in  uniform  cannot  jus- 
tify the  killing  of  one  of  them  on  the  ground 
that  he  liad  no  notice  of  thrir  offlciai  char- 
acter.—State  T.  Brans  (Mo.)  SOD. 

A  person,  apprehended  for  a  past  tekna  «D 
a  fresh  pursuit,  cannot  justify  the  kiUing  oi  the 
officer  making  the  arrest  on  the  ground  that 
he  had  no  notice  of  the  charge  against  falm.— 
State  T.  Elvans  (Mo.)  500. 

Where  defendant,  after  shooting  and  wound- 
ing a  brother  of  the  deceased,  shot  and  killed 
the  deceased,  it  was  error,  on  the  trial  for 
killing,  to  make  an  instruction  depend  on  the 
ffuilt  or  intent  in  the  difficulty  In  which  the 
brother  was  wounded.—Norrls  t.  State  (Tex. 
Or.  App.)  408. 

The  fact  that  monhlne  and  chloral,  when  ad- 
ministered in  small  doses,  are  not  poisonous,  and 
were  only  given  for  the  purpose  of  robbery,  held 
not  to  pierent  the  Icilling  from  conatitating  mur- 
der io  the  fint  degrae^RuB*  v.  iStato  (Tex. 
Gr.  App.)  020. 


Tader  Pen.  Code,  arts.  M7-A40,  711,  kHUng 
by  poison  by  administering  morphine  and  cbloi^ 
al.  for  the  purpose  of  robb«y,  held  to  const!' 
tute  mutder  in  tbe  firat  degree.— fiupe  t.  Uttte 
(Tex.  Gr.  App.)  029. 

{  2.  Muulavshtor. 

Charge  on  maaslaMjifcw  eomi^ni,  aatf  kaU 
COTrect.— Norrla  t.  State  (T«.       App.)  408. 

Whei%  a  diallenge  and  aee^tance  to  fight 
without  intent  to  kill,  and  death  ensues,  the 
offense  is  not  great»  than  maaslaughter;  but, 
if  kUllng  was  intended,  it  coold  be  murder^ 
StiiDgfeUow  V.  State  (Tex.  Or.  App.)  710. 

I  8.  Aaaavlt  wllb  Inteat  to  kill. 

I>niakennesa  not  amounting  to  insanity  is  no 
defease  in  a  proseention  for  assault  with  In- 
tent to  murder.— Uttie  t.  State  (Tex.  Cr.  App,) 

Under  Pen.  Code,  art.  41,  Instructions  on 
defendant's  state  of  mind  prodaoad  by  Intoxi- 
cation hOd  properly  refused  in  a  pFOsecutton 
tor  assault  With  intent  to  nutrderv—UttIa  T. 
State  (lex.  Gr.  App.)  483. 

S  4.   ExeasaUe  or  juatiflabla  homlaida. 

That  previous  threats  of  violence  may  jus- 
tify defendant  is  killing  deceased,  be  must 
hare  good  reason  to  believe  that  deceased  wka 
about  to  do  liim  areat  bodily  liami.--Stat« 
Weatlake  (SCo.)  348. 

Where  difficulty  between  defendant,  de- 
cesfed,  and  his  brother  ended  in  defendanfs 
killing  deceased,  It  was  not  error  to  refuse  .tb 
Instruct  that,  if  it  reasonably  appeared  tQ  de- 
fendant that  he  was  in  danger  of  death  or  sm- 
oos  bodily  harm  from  deceased  "or  his  broth- 
er," he  had  the  right  to  kill  deceasad.— NwTis 
T.  State  (Tex.  Cr.  App.)  403. 

If  deceased  was  present  during  the  difflcnitr 
between  defendant  and  a  brother  of  deceased, 
but  was  not  participating  therein,  but,  8ft« 
defendant  shot  the  brother  in  eeU-defense.  de- 
ceased made  an  attack  on  defendant,  threaten- 
ing serious  bodily  harm,  defendant  had  tbe 
right  to  kill  deceased.— Norris  r.  State  (Tex. 
Cr.  App.)  408. 

An  instmction  «b  to  self-defense,  which  ze- 
qutred  an  actual  presentation  of  a  ^tcd  be- 
fore defendant  could  act,  Ael4  erroaeoos.-*- 
Graham  r.  State  (Tex.  Or.  App.)  714. 

An  Inatrnctioa  as  to  self-defense,  which  re- 
Quired  an  actuai  aasaolt  before  defendsAt  could 
act,  Add  oroneons.— Graham  t.  State  (Tax. 
Cr.  App^  714. 

I  6.   Isdletmaat  amd  iKfaniatloa. 

An  iadictment  is  good,  thoufl^  a  particnlar 

word  ta  phrase  may  be  ambiguous  or  obscure, 
If  there  is  no  doubt  to  the  charge  intended. 
-Powers  T.  Commonwealth  (Ky.)  736. 

An  indictment  for  murder  which  charges  that 
one  of  the  several  defendants  named  thwcda, 
or  some  person  acting  with  them  whose  name 
is  nnknown  to  the  grand  jury,  fired  the  shot, 
and  that  the  other  defendants  wen  present, 
aiding  and  abetting  the  shooting,  but  that 
which  one  fired  the  shot  and  whlMt  aided  and 
abetted  the  shooting  is  unknown  to  the  grand 
jury,  fa)  good.— Howard  r.  Commonwealth  (Ky.) 
756. 

I  e.  Erldenoe. 

On  a  prosecntioQ  for  murder,  where  the  de- 
fense was  joetifiable  homicide,  it  was  error  for 
the  court  to  exclude  evidence  of  threats  and 
fonner  assanltB  made  by  deceased  on  the  de- 
fendant.—Bell  V.  State  (Ark.)  018. 

The  statement  of  deceased  that  Us  wound 
would  klU  Um,  made  in  eonnectioa  with  a  dec- 
laration aa  to  the  cfrcumstaacee  of  the  shoot- 
ing, does  not  show  such  a  sense  of  impending 
death  BB  to  make  his  declaration  admissible  as 
a  dylna  dedamtion.— Bamea  t.  Coauaoawsatth 
(KyjTSS. 
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Erldeoce  luld  saffldent  to  •astain  a  eoiiTic- 
tion  for  mnrder  is  the  MOond  dc«TW.— State  T. 

Hollowajr  (Mo.)  600. 

Bridence  held  Buffldent  to  support  a  codtIc- 
tioQ  for  murder  la  the  eecond- degree. — State  ▼. 
Haines  (Mo.)  621. 

Evideoce  In  a  proieciition  for  marder  consid- 
«red,  and  Md  to  auatain  a  conTictlon  oC  marder 
In  the  second  decreo.— State  t.  Robloeon  (Tens. 
Sup.)  66. 

Under  plea  of  self-defense,  held  error  to  ex- 
dode  eridoice  that  defendant  knew  of  hia  own 
knowledge  that  deceased  carried  deadly  weap- 
ons—Glenewinkd  T.  State  (Tex.  Or.  App.) 
123. 

Under  a  plea  of  sdf-defense,  VId  error  to  ex- 
dnde  evidence  that  deceased  had  the  general 
repntation  of  habitnalljr  carrring  deadly  weap- 
•ns.— Glenewinkel  t.  State  (Tex.  Cr.  App.)  123. 

Under  a  plea  of  self-defense  based  <»i  threats 
and  previous  difficulties,  held  error  to  exclude 
•ridence  of  a  difficulty  between  defendant  and 
deceased,  in  which'ttie  latter  was  the  aggressor, 
though  not  a  part  of  the  res  gestae.— <:ilenewin- 
kel  T.  State  (Tex.  Or.  App.)  1^. 

Under  a  plea  of  self-defense,  Add  error  to  ex- 
dnde  defendant's  offer  to  prove  by  himsdf 
the  gmeral  bad  repntation  of  deceased  and  that 
it  was  known  to  him,  made  to  explain  why  he 
went  to  a  saloon  where  the  killing  took  place, 
and  where  a  former  difficulty  occurred,  to  get 
a  neighbor  to  go  home  with  him  as  a  protec- 
tion against  an  antidpated  assault.— Glenewin- 
kd  V.  State  (Tex.  O.  App.)  123. 

In  view  of  the  evidence,  Add,  that  a  convic- 
tion of  murder  in  the  second  degree  conld  not  be 
reversed,  though  there  was  evidence  which 
strongly  tended  to  reduce  the  killing  to  man- 
slaughter.—Eennard  T.  State  (Tex.  Gr.  App.) 
181. 

Bvidence  Add  to  justify  a  verdict  of  mnrder 
in  the  second  degree.— E^angler  v.  State  (Sex, 
Or.  App.)  814. 

Where,  on  a  prosecution  for  murder.  It  ap- 
peared that  there  bad  been  a  quarrel  relative 
to  certain  land,  and  that  the  quarrel  had  been 
taken  up  by  deceased  and  accused,  evidence 
that  the  latter  had  stated  that  they  would  win 
the  land  by  law  or  by  bullets  was  admissible. 
~~L>e  hi  Garxa  v.  State  (Tex.  Or.  App.)  484. 

On  trial  for  murder,  the  killing  having  been 
done  with  a  pistol,  the  caliber  of  which  did 
not  appear,  it  was  not  error  to  admit  evidence 
that  accused  possessed  a  44-caliber  pistol. — 
De  la  Garsa  v.  State  (Tex.  Cr.  App.)  484. 

Where  defendant  shot  and  wounded  a  brother 
of  deceased  immediately  before  shooting  and 
killing  deceased,  it  was  error  to  instruct  tiiat 
evidence  of  the  wounding  of  the  brother  could 
only  be  considered  to  establish  the  res  gestae 
or  defendant's  intent.— Norris  v.  State  (Tex. 
Cr.  App.)  408. 

Bvidence  showing  why  deceased'!  wife  did 

not  get  married  in  defendant's  house  Add  ad- 
missible in  a  mnrder  trial  on  the  question  of 
motive  and  ill  will— ViUereal  r.  State  (Tex. 
O.  App.)  715. 

8  7.  TrUL 

Under  an  indictment  for  mnrder.  accoeed  Is 
not  entitled  to  an  instruction  as  to  manslaugh- 
ter, where  there  is  no  evidence  tending  to  re- 
duce the  crime  from  mnrder  to  mandanghter.— 
Brown  v.  Commonwealth  (Ky.)  4. 

Upon  a  trial  for  mnrder,  the  court  should  in- 
struct the  jury  that  the  words  "with  malice" 
denote  a  wrongful  act  done  intentionally  with- 
out just  canse.  and  that  by  the  term  "afore- 
thaueht"  is  meant  a  predetermination  to  do  the 
act,  however  sudden  or  recently  formed.-^ol- 
ly  V.  Commonwealth  (Ky.)  4&. 


Where  the  death  i>enalty  has  been  Imposed, 
the  court  cannot  say  on  appeal  that  the  snb- 
stantiai  rights  of  accused  w«e  not  prejudiced 
by  instroctlona  (miitUng  a  nuterlal  ground  o< 
defensAf— Jolly  T.  Oommonwealth  (Kj.)  40. 

Upon  a  trial  for  murder,  tt  waa  not  error  to 
instruct  the  Jury  that  they  could  acquit  on  the 
ground  of  self-defense  only  if  they  believed 
that  defendant  believed,  and  had  reasonable 
grounds  for  believing,  that  he  had  no  safe 
means  of  '^verting*^  the  danger  except  by 
shooting  deceaaed.-^aniea  t.  Oommonwealth 
(KyO  'm. 

Inatmctlon  aa  to  the  effect  of  conspiracy  » 
the  guilt  of  accused,  charged  with  a  mnrdor  a 
result  of  the  conspiracy,  though  not  the  original 

Surpose  thereof,  Add  erroneous. —Powers  v. 
lommouwealth  (Ky.)  786. 

To  an  instruction  directing  the  jury  to  find 
defendant  guilty,  if  they  believed  deceased  was 
killed  pursuant  to  defendant's  "advice,  coun- 
sel, or  encouragement,"  the  words  "and  said 
killing  was  induced  thereby,"  or  their  equiv- 
alent, should  be  added. — ^Powers  r>  OtHumon- 
wealth  (Ky.)  735. 

An  Instruction  that,  if  defendant  drew  a  pis- 
tol without  legal  excns&  and  deceased  oefied 
the  pistol  and  was  acddentally  killed,  defend- 
ant was  guilty  of  manslaughter  in  the  fourth 
degree,  hdd  not  erroneous  tor  not  using  the 
words  "culpable  negligence,"  as  used  in  Hev. 
St  1899,  f  1834.— Sute  v.  Hahies  (Uo.)  6:^]. 

On  trial  for  marder,  where  the  defense  was 
insanity,  an  instruction  aa  to  the  effect  of  in- 
sanity on  the  rights  of  sdf-defense  Add  im- 
properly refused.— State  v.  Wade  (Uo.)  800. 

On  a  trial  for  muider,  where  defmdant  was 

convicted  of  murder  in  the  second  degree,  it 
was  not  error  to  charge  that  "malice,  in  its  le- 
gal sense,  denotes  a  wrongful  act  done  inten- 
tionally, without  Just  cauM  or  ezenaek"— Span- 
gler  V.  State  (Tex.  Ce.  App.)  814. 

On  a  trial  for  marder,  a  chaise  that  befbic 
defendant  can  be  convicted  of  manalanghter 

the  jury  must  find  the  facts  constituting  such 
crime  beyond  a  reasonable  doubt  is  not  objei'- 
tionable,  as  requiring  defendant  to  establish 
the  defense  of  manslaughter  beyond  a  reason- 
able doubt  before  he  could  be  acquitted  of  mnz^ 
der.— Spangler  v.  State  (Tex.  O.  App.)  314. 

On  a  trial  for  morder,  a  charge  rdating  to 
manslaughter  Add  not  too  restricttve. — Span- 
gler V.  State  (Tex.  Cr.  App.)  814. 

Where  defendant  admitted  shooting  and  kill- 
ing deceased,  on  his  trial  for  murder,  a  charge 
as  to  murder  in  the  second  degree  Add  not  erro- 
neous.—Spangler  T.  State  (Tex.  O.  App.)  314. 

Where  the  defendant  In  a  murder  trial  shot 
the  deceased  twice  in  rapid  succession,  claim- 
ing self-defense,  and  there  was  no  Issue  as  to 
one  shot  being  justifiable  and  the  other  not. 
It  was  not  error  to  refuse  a  charge  based  on 
such  hypothesis. — Spangler  v.  State  (Tex.  Or. 
App.)  314. 

A  charge  relating  to  sdf-defense  Add  not  too 
restrictive.— Spangler  v.  Stato  (Tex.  Ct,  Ai>p.) 
314. 

A  charge  on  self-defense  on  a  marder  trial 
held  not  erroQeous,  as  failing  to  instruct  that 
defendant  was  authorized  to  use  such  force  as 
might  reasonably  appear  to  him  necessary.— 
Spangler  v.  State  (Tex.  Ot.  App.)  S14. 

On  a  trial  for  mnrdert  failure  to  cDarge  as 
to  threats  in  connection  with  the  charge  as  to 
aelf-defense  Add  not  error  under  the  evidence. 
—Spangler  v.  Stato  (Tex.  Cr.  App.)  314. 

A  failure  to  diarge  on  mandanghter  Add 
versible  error.— Bonnella  t*  Stata  (Tax.  Or, 

App.)  478. 
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Kridence  hd4  to  entitle  defendant  to  a  eharce 
en  manslaoghter.— Norrla  t.  State  CTez-  Ct. 

App.)  498. 

Where  defendant  Bhot  and  woond'ed  a  broth- 
er of  deceased  immediately  before  shcMting  and 
lulling  deceased,  on  ttial  for  the  killing,  it  was 
error  to  instract  that  if  the  brother  had  made 
threats  against  defendant,  and  the  two  showed 
intent  to  carry  out  such  threats,  and  defend- 
ant shot  the  brother  in  self-defense,  he  was  not 
guilty;  defendant  not  bdng  on  trial  for  shoot- 
ing the  brother.— Morris  t.  State  (Tex.  Cr. 
App.)  493. 

Evidence  In  a  prosecution  for  murder  held  to 
not  present  the  Issue  of  mutual  combat,  au- 
thonaing  its  submission  to  the  Jnry.— String- 
fellow  T.  State  (Tex.  Or.  App.)  m. 

An  inatmction  that  defendant  was  not  guilty, 
if  the  deceased  died  from  the  administration 
of  chloral,  hdd  properly  refused  under  the  evi- 
dence.—Rupe  T.  SUte  (Tex,  Or.  App.)  92B. 

S  8.    Appeal  ud  error. 

Though  accused  was  charged  only  as  an  ac- 
cessory before  the  fact,  the  giving  of  an  In- 
struction authorizing  the  jury  to  find  him  guil- 
ty, "whether  he  was  present  at  the  shooting 
or  wounding  or  not,"  was  harmless  error,  as 
the  jury  could  not  have  found  him  guilty  as 
a  principal;  all  the  evidence  showing  that  he 
was  not  present  at  the  time  of  the  snooting.— 
Powers  r.  (commonwealth  <Ky.)  73Ck 

An  erroneous  instruction  as  to  self-defense 
Meld  not  reversible  error  under  the  evidence  in 
a  homicide  case. — State  t.  Holloway  (Mo.)  600. 

An  erroneous  instruction  on  murder  in  the 
first  degree  will  not  be  considered  on  appeal 
from  a  conviction  for  second  degree  waaraer. 
—State  T.  H<dlowiv  (Mo.)  600. 

Where  a  defendant  was  convicted  of  murder 
in  the  second  degree,  any  error  In  an  Instruc- 
tion defining  the  word  "deliberate"  was  harm- 
less.—State  V.  Haines  (Mo.)  621. 

After  admission  of  threats  by  brother  of  ac- 
ensed,  accused  not  bdng  present,  hdd  prejndl- 
elal  error  not  to  Instruct  that  the  statement 
was  not  evidence  unless  there  was  a  conspir- 
acy and  the  threats  made  in  pursuance  thereof. 
-De  la  Garsa  v.  State  (Tex.  Cr.  App.)  484. 

HOUSEBREAKING. 

See  "Bnrglaiy.'* 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Dower";  "Marriage.** 
Acknowledgment  by  married  women,  see  "Ac- 
knowledgment," I  1. 
Admissions  by  husband,  see  "Evidence,"  ft  6. 
Adultery,  see  "Adultery." 

Competency  as  witnesses,  see  "Witnesses,"  |  2. 

BfFect  of  discharge  in  bankruptcy  on  Judg- 
ment for  alimony,  see  "Bankruptcy,"  S  2. 

Ratification  of  wife's  act  by  husband,  see 
"Principal  and  Agent,"  8  2. 

Kishts  of  survivor,  see  "Descent  and  Distribn- 
don."  i  2;  "Homestead,"  $  3. 

1  1.   Kvtiua  ricbts,  duties,  mnd  lUblU- 
ttes. 

Equity  will  enforce  the  wife's  interest  in 
property  conveyed  by  the  hnsttand  before  bis 
death  to  defeat  her  marital  rights,  thoufth  the 
legal  title  was  not  in  him. — Newton  v.  Newton 
(aSo.)  881. 

A  conv^vnce  hy  a  hn^nd  dnring  his  last 

sickness  and  in  contempliition  of  death,  with- 
out consideration,  to  defraud  the  wife  of  her 
marital  rights,  gives  ground  for  equitable  inter- 
ference.—Newton  V.  Newton  (Mo.)  881. 

I  S.    Wife's  eevwate  estate. 

A  conveyance  In  trust  for  the  use  of  the  gran- 
ts** wife         to  create  &  eepoimttt  eanitable 


estate  in  the  wife,  a  deed  which  without  the 
husband's  assent  passed  tin  fee.— Oadematori  t. 

Ganger  (Mo.)  1»5. 

Allegations  that  creditors,  secured  by  a  deed 
on  community  property  and  also  separate  prop- 
erty of  the  debtor's  wife,  permitted  the  com- 
munity property  to  be  squandered,  Md  to 
charge  laches  on  their  part  constituting  cause 
for  relief  to  parties  claiming  the  separate  prop- 
erty through  a  conv^ance  from  the  wife. — 
Schneider  v.  Sellers  ('rex.  Civ.  App.)  541. 

Where  a  married  woman  seeks  to  recover  her 
separate  estate  omveyed  because  of  her  de- 
fective acknowledgment  of  the  conveyance,  she 
ia  not  required  to  refund  the  consideration  re- 
ceived as  a  condition  of  recoverT.r-Sflco<^  y. 
I  Baker  (Tex.  Civ.  App.)  939. 

1    Where  a  married  woman's  deed  is  not  ae 
;  ^owledged  as  required  by  statute,  htid, '  that 
I  grantee  has  neither  title  nor  color  of  title  af- 
fording protection  utiiler  the  three-year  statute 
of  limitations.— Silcock  v.  Baker  (Tex.  CHt. 
App.)  939. 

!  Rev.  St.  arts.  2970,  2071,  Md  not  to  ao- 
'  thorise  a  Judgment  against  a  wife's  separate 
.  estate  in  an  action  by  an  attorney  employed  by 
'  the  husband  to  defend  a  suit  affecting  sepa- 
rate estate.— I^i^er  t.  Wood  (Tex.  Civ.  Am.) 
j94a 

A  husband,  hy  pntehasing  an  ootstanding  title 
to  the  wife's  pn^erty  with  community  prov- 
erb, acqiUred  no  interest  therein.-^eUiart  r. 
Gebhart  (Tex.  dr.  App.)  964. 

In  an  action  for  divorce,  held  proper  to  award 
land  to  the  wife  as  her  separate  proper^.--GM>- 
hart  V.  Gebhart  (Tex.  Ov.  App.)  984. 

I  3.  Aotlou. 

A  married  woman  might,  without  joining  her 
husband,  have  maintained  an  action  against  a 
broker  for  deceit  in  the  sale  of  real  estate  to 
her.— Kice  t.  Porter  (Kj.)  266. 

Where  an  action  was  brought  againat  a  mat^ 
ried  woman  before  the  married  woman's  act 
took  effect,  but  the  issues  were  not  completed 
until  after  that  time,  it  was  not  error  to  ren- 
der a  personal  judgment,  in  the  absence  of  a 
plea  that  she  was  under  the  disabiUbr  of  cov- 
erture when  debt  was  contracted.— Bethd  r. 
Durall  (Ky.)  600. 

{  4.    Oomamnltr  property. 

Where  defendant  claimed  under  an  alleged 
sale  by  survivor  In  community  to  pay  communi- 
ty debt,  an  iDStmction  placing  the  burden  on 
defendant  to  show  tba  «Ue  was  in  good  faith 
heid  erroneous. — Solomon  v.  Mowry  (Tex.  Glr. 
App.)  330. 

Land  deeded  to  a  husband  after  marriage  la 
presumed  to  be  community  property. — S<£nef- 
der  T.  Sellers  CTex.  Civ.  App.)  Ml. 

ICE. 

Liability  of  cl^  for  Injuries  from  Icy  side- 
walks, see  "Municipal  Cori>orations,"  S  10. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law/'  |  fi. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  i  4, 

IMPLIED  CONTRACTS. 

See  "Oontributlon";  "OoT«naBta»'*  f  1;  '«Mob- 
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fMPDISONMENT. 

Htbeu  fotpni,  lee  **HAbe&R  Oorpui.'' 

IMPROVEMENTS. 

(On  pxemiBH  demlMd,  bm  "I^udJord  ant  Ten- 
ant." i  2. 

PvUic  intprovfliueKta,  ate  "Uooiaii^al  Corpora- 

tiona/NH  fi-7. 
fiigbt  of  crantee  to  improTemeDts  on  caocelia- 

tion  ot  deea,  aae  "Cancdlation  of  Inatra- 

mentfl,"  |  2. 

INCOMPETENT  PERSONS. 

See  ''Insane  Feraoas." 

INCORPORATtON. 

Am  "Ifnnictpal  Corporatioua,"  | 

INDEBTEDNESS. 

lOt  fraudulent  crantor,  aee  "Fraudulrat  Oon- 
veyancM,"  |  X 

INDEMNITY. 

See  "Princtpal  and  Surety." 

iNOEPENDENT  CONTRACTORS. 

See  "Mastnr  and  Servant,"  t  & 

JNDIANS. 

Sixemptlone  of  Indian  bankrupt!,  ie»  *^nk- 

raptcy,"  S  2. 

INDICTMENT  AND  INFORMATION. 

See  "Oraad  Jury." 

Vat  particnlar  oCenaes,  wm  "BuMery,"  {  1: 
"Forsery":  "Homicide,"  {  ft;  ^Larceny,"  I 
2;  "Perjury,"  I  1. 

 violation  of  local  option  Uiw»  aee  "Intox- 

icatlns  Liquors,"  S  0. 

4  t.   Fttlns  «ai  tmmml  ra««lidtM  of  la- 
fommtiaa  ov  •omplmtnt. 

PiOfseedinei  on  a  substituted  infonnation, 
witfaout  a  motioii  br  the  proaecutaus  attoriKty 
altering  the  Iccu  of  the  ioformation  and  aeek- 
ing  permission  to  substitute  the  same,  are  Ir- 
regular and  invalld.~Eeed  v.  State  (Tex.  Cr. 
App.)  925. 

I  S.    Reqalaltaa  and  siUBel«att7  of  aooa- 
satloa. 

Under  Ky.  St  S  1190,  providing  that  a  person 
convicted  the  second  time  of  felony  shall  be 
OQoGoed  not  leia  than  double  the  time  of  the 
fiiat  convictioa,  and,  if  convicted  a  third  time 
■of  felony,  shall  be  confined  for  life,  to  authorize 
the  Infliction  of  the  Increased  penalty  it  must 
amiear  from  the  indif^tmRnt  uiat  the  offense 
charged  was  committed  suU^equent  to  the  former 
conviction  or  convicUoua. — Brown  r.  Common- 
wealth (Ky.)  4. 

The  complaint  and  information  Id  a  prosecu- 
tiou  for  false  imprisonment  held  to  be  so  variant 
as  to  vitiate  the  infonnaUan.— Hanson  T.  State 
(Tex.  Cr.  App.)  120. 

An  Indictment  for  lareony  held  not  objection- 
able for  failure  to  sufficiently  descrilw  the  sto- 
len property.-^a^wr  v.  State  (Tex.  Cr.  App.) 
392. 

'J%at  an  indictmott  cbarfii«  the  theft  of  hoga 
in  Its  latter  claim  charges  "with  .tha  Intent 


to  appiDprUitft  W*  Mm  sot  innlldata  th«  taMtvt- 
ment— Fuadetboifc  v.  State  CIFu.  O.  Aw.> 
893. 

If  the  peraon  aasavked  is  ones  corrertty 
named  in  the  complaint,  a  misstatiMSMt  el  to 
name  sttfaseauettUy  no  ground  for  floaahaL— 
Gatlett  w.  State  (Tw.  Cr.  App.)  48G. 

INDORSEMENT. 

Of  bill  of  exchange  or  promiasMT  nob^  see 
"BUIs  and  Notea?'  |  2. 

INFANTS. 

See  "Adoption**;  **Ouardian  and  Wacd." 

Action  for  wroagfu)  death,  see  "Death,**  I  L 

I  1.    Prapartr  aad  ooatvoTaaeaa. 

Where  an  iafaut  sells  land  to  another  bf 
fraudulently  represendng  that  he  is  of  age,  k 
is  entopped,  upon  arriving  at  age.  to  disaffim 
the  deed;  and  one  to  w£om  be  bmm  owTf^ei 
tbe  land  is  affected  by  that  estoppeL^>aiima 
T.  Commonwealth  (Ky-) 

INFERIOR  COURTS. 

See  "Coortt,"  |  2. 

INFORMATION. 

Criminal  accnsaticm,  see  ''Indictment  vid  b- 
formation." 

INHERITANCE. 

See  "Descent  and  Dbrtrlbutioa.'* 

INJUNCTION. 

Enforcement  of  jndguent;  see  "JBdsmet^**  | 

Bcection  of  toll  gate,  see  "TompUun  and  Toll 
Boada,"  I  2. 

i  1.   Hatim  and  (rowads  la  cmaral. 

Ab  an  action  lies  SfUiust  a  state  charitable  in- 
Btitution  to  recover  damages  from  the  pollu- 
tion of  a  stream  upon  which  plaintiff's  land  bor> 
ders,  and  it  most  be  presumed  that  the  legis- 
lature would  make  provision  for  the  paymeot 
of  any  judgment  obtained,  the  existence  of  this 
remedy  at  law  is  a  sufficient  reason  for  de- 
nying an  injunction  pestcaiaUig  the  nuisance. — 
UeiT  T.  Central  Kentucky  Lunatic  Asylum 
(Ky.)  288. 

Plaintiffs,  who  have  long  slept  on  their  ri^ts, 
will  not  be  allowed  to  enjoin  a  nuisauoe,  es- 
pecially where  the  injury  from  granting  the  in- 
]un<^on  would  be  out  of  proportion  to  that 
suffered  by  plaintiffs  the  continuaoce  trf  the 
nuinant^.— Herr  v.  Oentcal  &entnc|cy  Lunatic 
Asylum  (Ky.)  283. 

Several  suits  to  coHeet  -taxe«  agalaat  the 
property  of  several  ownors  should  not  be  en- 
joined at  the  joint  suit  of  such  owners  on 
grounds  which  ate  available  as  defenses  in  such 
suits.— McMicUe  v.  Hardin  (Tex.  CSt.  App.) 
322. 

I  S>    Aolioas  for  Ininaottona. 

A  bill  to  prevent  ioterfsreDoe  with  a  stock 
of  goods,  alleging  only  that  one  of  the  defend- 
ants "liad  greatly  intermeddled  with  the  affain 
that  invohred  said  goods,"  was  properly  dU- 
missed  as  to  such  defendsAt.— Jones  v.  Stewart 
(Tenn.  Cb.  App.)  106. 

S  8.    Idabllitias  on  Wads  or  «&dertak- 

Ings. 

Where  a  biU  to  enioin  a  auit  at  law  wi  a 
note  was  dismissed,  and  the  injunction  dissolv- 
ed, on  demurreTi  ietd  tbat  a  jadgmaat  acaiost 
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^he  ciunylaiitaiit  miB  pfoperir  Mrt«r«d  on  Uf 
ftnjanetion  bond  for  t£e  oiDoiiDt  of  the  note, 
intmrt.  and  eoMi.— Ba^m*  v.  Sacood  Nat. 
Uank  (Ttemi.  Bvp,)  7TB. 

Wbere  plslntifl  applied  for  an  Injunction  to 
r-e»tniin  th»  ceUoctiott  of  a  laogw  UMont  tiian 
'waa  duo  on  a  judrment  against  Ua,  defend- 
-juit  ield  not  entitted  to  a  Judsmeat  acateat  tbe 
■nretiea  on  the  injunction  faoad  tor  the  amount 

m  PAIS. 

Uatoppel,  see  "Estoppd,"  f  1. 

INSANE  PERSONS. 

Imlwdlity  aa  defenae  to  criminal  proaaeutlon, 
aee  "Grimioa]  Lav,"  1 1. 

Insanity  after  conviction  of  crime,  see  ''Crim- 
inal Law,"  i  18. 

S   1.   Proporty  and  eoiiTeranooa. 

▲  power  of  attorney  oaaented  by  an  iml>ecile 
is  not  void,  but  ToMaUer— Williams  t.  &iirieha 
(Tex.  Sup.)  115. 

In  tlie  absence  of  proof  that  on  iml»cllB  baa 
the  money  or  property  acquired  with  it,  or  ttaat 
it  baa  been  expended  for  Beoesaaries,  he  is  not 
required  to  retuni  It  before  vescioding  a  power 
•of  attorney  and  a  deed  of  land  pursuant  thera- 
to.— Williams  t.  Sapleha  (Tex.  SupO  !!& 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 

"Bankruptcy," 
Of  corporation,  see  "Corporations,"  i  4. 
Of  fraudulent  grantor,  see  '*VraudnIent  Gon- 

Teyances,"  I  £ 

INSTRUCTIONS. 

In  dvU  actions,  see  "TrU."  115-7. 
Id  criminal  prosecations,  see  "Criminal  Law." 
i  15;  "Homicide,"  S  7. 

INSURANCE. 

Penalty  for  failure  to  pay  policies  aa  dwial  of 
canal  protaotkm  of  lav,  see  "Constitutfaiaal 
Law/'l  7. 

i  1.   OoatMl  mmA  Mgalatiom  ia  geaeral. 

Where  policy  boldera  mail  their  renewal  pre- 
miums  to  New  York,  the  poatol  and  express  aa- 
tborities  were  the  ageats  of  the  poUoy  holders, 
and  not  of  the  icsnrance  company.— State  v. 
Coanecticnt  Mat.  Life  Ins.  Co.  (Tenn.  Sup.)  75. 

Where  a  forcicn  iasuaance  CMBpany  ceased 
iaming  new  policiea  la  the  ^ba  bmare  the 

passage  of  Acta  1887.  c.  2,  and  Acta  189d,  c 
432,  it  was  not  liable  for  the  tax  Imposed  by 
such  acts  on  companies  which  continue  to  col- 
lect renewal  premiums  on  policies  already  In 
force.— SUte  t.  Connectlcnt  Hat.  Life  Itw.  Go. 
CTcnn.  Bup.)  75. 

That  a  foreign  insurance  eomnany  continued 
to  collect  its  renewal  premiams  oy  mail  on  tbe 
poficiea  In  force,  after  it  bad  withdrawn  from 
the  Btate,  held  not  to  make  it  liable  for  tbe 
tax  provided  by  Acts  1887,  c.  JL%  5.— State  t. 
Connecticut  Mat.  Life  Ins.  Co.  (Tenn.  Sup.)  75. 

Acte  1806.  c.  160,  t  2.  eonceraing  tbe  making 
of  insoranoe  oontracta,  neld  to  have  no  applica- 
tion to  a  foreign  inaorance  company  which  lutd 
withdrawn  from  the  state,  but  coatiaued  to 
colloct  renewal  prvninas.— mate  t.  Ganaacticnt 
Mot  Life  Ins.  Co.  (Tenn.  Sup.)  76. 

Under  Rer.  St.  art.  3095,  an  laanrance  ageut 
is  not  personally  liable  on  the  contracts  of  a 
foreign  insuraaoa  coaapaqy  for  wbtdt  lis  Is 


aotiiig;  the  onmpany  having  complted  with 
the  lavs  of  the  state.  —  Hodaon  T.  Gempare 

(Tex.  Sap.)  38&. 

I  8>    IssvnuMo  aconta  and  Ikvokera. 

Authority  to  procure  insurance  held  not  to 
confer  an  Implied  aathority  to  accept  a  ean- 
cL'Uation  of  the  insurance.--Martin  t.  Pal^Uu 
Ins.  Co.  (Tenn.  Sup.)  1024, 

Where  pluintiff  requested  a  friend  to  aecure 
Insurance  on  certala  property,  which  was  done 
without  plaintiffs  knowledge,  the  act  of  the 
agent  in  securing  tbe  poli^  was  ratified  1^ 
plaintilTa  brlngiDg  a  suit  thereon;  and  hence 
plaintiff  was  bound  by  all  the  DrorlalonB  of 
the  policy.— .\moid  t.  St.  Panl  Fue  &  Marine 
Ins.  Co.  (Tenn.  Sup.)  1082. 

Insured,  procnring  brokw  to  obtain  poUos. 
hdd  liable  to  the  broker  for  the  pramiam  paw 
by  liim.— Holmes  t*  Thomason  (Tex.  Cir.  App.) 

504. 

Where  a  broker,  without  betag  apidied  ta, 
procured  a  policy  on  property  of  insured  and 
paid  premiums  tJiereon,  be  oaanot  recover  tlu* 
same  of  the  insured.  —  Holmes  T.  Thomason 
(Tex.  Qt.  App.)  501. 

.'V  delivery  ot  a  policy  to  the  farolur  or  afeat 
ai>polnted  by  the  insured  to  procure  it  is  a 
delivery  to  the  latter.— Holmes  v.  Thomason 
(Tex.  Clr.  App.)  604. 

{  8.    The  oomtrMt  In  go»»aL 

A  provision  in  the  conditions  annexed  to  a  life 
insurance  policy  that,  "except  as  herehi  pro- 
vided," the  policy  waa  incontestible,  construed 
to  apply  only  to  the  conditions  in  which  tfae  pro- 
visioa  occurred. — Union  Oent.  Life  losi  Ok  v. 
Fox  (Tenn.  Sup.)  m. 

Where  a  life  policy  Issued  la  T^xas  provWea 
that  it  shall  be  governed  by  the  lavs  of  anoth- 
er stats,  the  statutes  applicable  ar«  coDaiderad 
as  part  of  the  written  contract— New  Yodc 
Idfe  Ins.  Oa.  v.  Orlopp  (Tex.  Or.  App.)  880. 

Wbuv  a  life  policy  provides  that  tt  shall  be 
gov^ned  by  the  laws  of  a  foreign  state,  the 
provisions  of  a  statute  applying  tberMo  camat 
be  waived  by  the  parties.— New  York  lift  kna. 
Co.  V.  Orlopp  (Tea.  Qv.  App.)  838. 

S  4.  Forfeiture  of  policy  for  bveaoh  ot 
promissory  warranty,  eovanantt 
or  condition  svbsoqnent. 

In  an  action  on  a  policy,  a  recovery  was  pre- 
cluded by  tbe  insured  subsequently  Insuring 
the  iKxverty  without  knowleage  of  tiM  first 
policy,  where  be  was  not  diligent  hi  taaaWM 
a  boat  the  aame.— Arnold  t.  8t.  Paul  i^iaa  Ic 
Marina  Ina.  Ob,  (Tenn.  Sap.)  1032. 

Legal  transfers  of  insured  property  Held  to  be 
a  complete  defense  to  an  action  on  a  policy 
which  provided  that  it  should  be  void  on  any 
change  fai  the  title  to  die  property  insured.— 
Hartford  Fire  Ins,  Co.  t.  Ransom  (Tex.  Olv. 
App.)  144. 

The  renewal  of  a  life  policy,  which  provides 
that  It  shall  be  froverned  by  the  laws  of  Hew 
York,  keld  under  I^ws  N.  Y.  1882,  c.  «00,  {  92, 
not  to  lapse  by  tbe  failure  of  insured  to  pay 
the  renewal  notes  when  do  notice  of  the  time 
of  their  maturity  was  given  to  insured.— New 
York  LIfa  Ins.  Cb.  v.  Orlopp  (Tex.  CSv.  App.) 
336. 

The  renewal  contract  tt  a  Inpeed  Ufa  poller, 
which  provides  that  it  shall  ho  conatraed  by  the 
laws  of  New  York,  held  not  to  chsnge  the  p<^- 
cy  to  a  term  policy,  which  wonld  allow  it  to 
Upse  under  Laws  N.  Y.  18K2.  c.  090,  |  92.  with- 
out notice  of  the  maturity  of  the  reoeval 
notes.— New  York  Life  Ins.  Co.  v.  Orloap  (Tex. 
Civ.  App.)  380. 

The  fumishiag  by  insured  of  Invoices  of 
goodn  placed  in  the  insured's  store  held  sot  a 
iubstautial  compUanca  with  oo&dttian  «f  paUer 
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regniriDg  aa  inTentoiT.— Fire  Asa's  <tf  PhUa- 
delphia     MatterMii  (Tex.  Ot.  App.)  062. 

The  fact  that  It  vbb  not  custoiiiarr  nor  pmc- 
tl<«ble  for  maoager  of  Insured  grocery  store  to 
receive  invoices  of  farm  produce  generally  held 
DO  excuse  for  failure  of  insured  to  comply  with 
condition  of  policgr  reouiring  an  inventorr-— 
Fire  AsB'n  of  Phiiadelpaia  t.  HasterKm  (Tex. 
av.  App.)  962. 

i  5.   Estopp^  walva^  we  MwaememtB 
Affeetins  Wight  to  ktom  or  f«v- 

felt  poller. 

Under  Rev.  St  art.  3003,  a,  soliciting  agent 
of  an  insurance  company,  without  authority  to 
issue  a  policy,  has  not  power  to  waive  a  war- 
ranty in  an  application,  and  the  company  is 
not  bound  by  his  knowledge  of  the  falsitT  of 
the  statements  therein.— Hartford  Flie  Ina. 
Oo.  T.  Walker  (Tex.  Sap.)  711. 

A  company  Add  not  to  have  waived  the  breach 
•f  a  provision  in  a  policy  that  it  should  be 
void  on  any  transfer  of  the  title  to  the  prop* 
erty  insured.— Hartford  Fire  Ins.  Oo.  t.  Ransom 
(Tex.  Civ.  App.)  144. 

Forfeiture  of  fire  policy  by  reason  of  breach 
of  condition  held  to  have  been  waived. — Get- 
man-Amerioan  Ins.  Oo.  r.  Evants  (Tex.  CSr. 
App.)  530. 

I  e.    Extent  of  loss  ud  llablUtj  of  im- 
swrar. 

Salvsge  goods  carried  with  a  new  stoclc  and 
Mid  off  by  the  insured  held  to  be  chargeable 
with  their  proper  proportion  of  the  expenses 
of  the  business.— Palatine  Ina.  Co.  t.  Morton- 
goott-Robertson  Oo.  (TenD.  Sup.)  787. 

A  brick  building  held  to  have  been  a  total 
loss,  within  Rev.  St.  art.  8089,  making  an  in- 
surance company  liable  for  the  fall  amount  of 
the  policy  In  case  of  a  total  loss. — ^American 
Osnt.  Ins.  Co.  t.  Hnrpby  (Tex.  Olr.  App.)  966. 

I  7.   Adjhutment  of  loss. 

A  compliance  with  a  clause  In  a  fire  policy 
that  the  amount  of  loss  shall  be  ascertained  by 
appraisers  in  case  of  disagreement  held  to  be 
a  condition  precedent  to  a  right  of  action  on 
the  policy.— Palatine  Ina.  Oo.  t.  Morton-Soott- 
Robertson  Oo.  Cl^nn.  Sup.)  787. 

A  demand  for  appraisal  of  salvage  goods 
alone  held  not  authonsed  by  a  policy  providing 
that  tfae  amount  of  loss  should  l>e  ascertained 
by  appraisers. — Palatine  Ins.  Co.  v.  Morton- 
8cott-Robert8(m  Co.  (Tenn.  Sop.)  787. 

A  joint  demand  for  an  appraisal  by  several 
insurance  companies  held  not  within  the  terme 
of  a  policy  providing  for  an  appraiaal  of  1dsb.-~ 
Palatine  Ina.  Co.   v.  Morton-Scott-Robertson 

Co.  (Tenn.  Sup.)  787. 

The  sale  of  a  portion  of  the  salvage  goods  by 
the  insured  held  not  to  have  justified  one  of 
several  companies  in  its  refusal  to  proceed 
with  an  appraisal  of  the  loan. — Palatine  Ins. 
Go.  V.  Morton-Scott-Robertson  Co.  (Tenn.  Sap.) 
787. 

i  8.    Bickt  to  pvoooods. 

Insurance  of  a  chattel,  effected  by  a  cestui 
one  trust  in  her  own  name,  does  not  inure  to 
the  benefit  of  the  trustee,  and  the  proceeds 
thereof  may  be  subjected  by  the  creditors  of 
the  cestui  one  trust. — Saunders  t.  Armstrong 
(Ky.)  700. 

9  9w   AetloBS  oa  polielee. 

In  an  action  on  a  life  insurance  policy,  the 
court  may  refuse  a  request  to  charge,  where  it 
has  granted  other  requests  embodying  all  the 
facta  and  points  involved  in  the  request  re- 
fused.—Union  C3ent.  Life  Ins.  Co.  v.  Fox  (Tenn. 
Sup.)  02. 

Where  a  defense  Is  not  pleaded,  the  trial 
court  may  properly  ignore  it  in  submitting  the 
issues  to  the  Jury. — Ameriran  Cent.  Ins.  lju.  T. 
Murphy  (Tex.  Oh.  App.)  006. 


Id  an  action  on  a  fire  p<^ey,  erldenm  htid 
Insufficient  to  warrant  snbmisinra  to  tfae  jary 
of  Question  whether  the  insurer  had  waived 
any  conditions  of  the  policy.— Fire  Abb'u  of 
Philadelphia  v.  Masterson  (Tex.  Civ.  App.)  962. 

1 10.  llvtiuU  benoflt  laawruee. 

Where  defendant  alleges  that  answers  of  in- 
sured to  three  specified  questions  in  medical  ex- 
amination were  false,  he  is  net  entitled  to  in- 
struction authorising  verdict  if  there  were  any 
other  ■  misrepresentations. — Wolfe  v.  Suprent 
Lodge,  Knights  and  Ladies  of  Honor  (Mo.)  637. 

Defendant,  in  action  on  benefit  certificate, 
has  the  burden  of  proving  answers  on  medical 
examination  to  be  false.  — Wolfe  t.  Snprem* 
Lodge,  Knirikta  and  Ladies  of  Honor  (Mo.)  637. 

An  acceptance  on  the  face  of  a  benefit  insur- 
ance certificate  of  "all  the  conditions  therein 
named"  did  not  cany  a  reference  to  matters  on 
the  back  of  the  certificate  and  mske  them  a 
part  thereof.— Page  v.  Knights  A  Ladies  at 
America  (Tenn.  CL  App.)  106& 

INTENT. 

Evidence  as  to  intent,  see  "Evidence,**  |  4. 
Fraudulent,  see  "Fraudulent  Conveynnees,"  | 

INTEREST. 

See  "Joint  Adventures";  '"Usury.'* 

As  part  of  judgment,  see  "Judgment,**  I  5. 

Disqualification  as  witness,  see  "Witnesses,** 

Effect  as  to  crediUltty  of  witness,  see  "Wit- 
nesses," f  4, 

On  award  in  condemnatiim  proceedings,  see 
"Eminent  Domain,"  {  u. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  1. 
Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error."  ||  13-17. 

INTERNAL  REVENUE. 

The  United  States  internal  revenue  law  of 
1898  relative  to  the  introduction  of  nnstamptsl 
documents  in  evidence  applies  to  federal  courts 
<Hil7^Watson  T.  Mirike  (Tex.        ^mpO  638. 

INTERPLEADER. 

I  1.   Proeeediucs  ud  reUef. 

Where  a  hilt  of  interpleader  is  filed,  naming 
the  various  claimants  of  the  fund  in  the  plain- 
tiff's hands,  a  claimant  not  made  a  party  to 
the  bill  may  become  so  by  entering  a  plea  as- 
serting an  interest  in  the  fund.- Bolin  t.  St. 
Loula  *  S.  W.  Ry.  Oo.  of  Texas  (Tex.  CUt.  App.) 
444 

A  bill  of  interpleader,  which  states  that 
plaintiff  is  in  possession  of  a  fond,  which  he 
tenders  in  conrt.  to  which  he  has  no  claim,  and 
which  is  claimed  by  two  other  parties,  and  that 
he  is  ready  and  willing  to  pay  the  fond  to 
whomsoever  the  court  may  adjudge  Is  entitled 
to  it.  is  not  demurrable. — Bolin  v.  St.  Loois  4t 
S.  W.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  444. 

Where  plaintiff  in  good  faith  and  without  col- 
lusion files  a  bill  of  Interpleader,  asking  that 
the  court  determine  the  ownership  of  a  fund 
which  he  does  not  own,  and  which  la  adversely 
claimed,  he  is  entitled  to  hie  necessary  costs 
and  attorney's  fees  out  of  the  fund  when  tfae 
same  is  distributed. — Bolin  v.  St.  Louis  dc  8. 
W.  Ry.  Go.  of  Texas  (Trac  Giv.  App.)  44A. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 
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INTERSTATE  COMMERCE 

BegnUtiiMi,  m  "Commeroe." . 

INTESTACY. 

See  "Descent  and  DUtribation." 

INTOXICATING  LIQUORS. 

Talidity  of  statute  prohibitiDir  liquor  dealer 
from  keeping  place  open  on  Simaur  aa  arU- 
trarf  exercise  ot  police  power,  see  "Constitu- 
tional  Law,"  S  2. 

t   1-    £oo«l  optioii. 

In  the  absence  of  erideace  to  tbe  contrary,  it 
will  be  preaumed  that  the  result  of  local  option 
ele<-tjon  was  publicly  announced  by  one  of  the 
judges  at  the  close  of  the  polla,  as  required  by 
tbe  statnte.~pQclutt  t.  Sntder  (Ky.)  277. 

The  order  for  local  option  election  should  be 
directed  to  the  theriff  of  the  county,  whose  du- 
ty it  was  to  (rive  notice  thereof.— Puckett  v. 
Snider  (Ky.)  277. 

The  fact  that  tbe  petition  to  the  county  judge 
ander  Ky.  St.  |  2554,  for  a  local  option  election, 
did  not  name  a  date  for  the  election,  did  not  in- 
Talidate  the  election.— Puckett  v.  Snider  (Ky.) 
277. 

Tbe  county  Judge  had  pow«r  to  fix  any  du 
for  local  option  election  not  earlier  than  60 
days  after  Uie  application  was  lodged  with  him. 
—Puckett  T.  Snider  (Ky.)  277. 

The  requirement  of  the  statute  that  tbe  nn- 
Toted  ballots  ahall  be  destroyed  is  directory 
merely,  and  a  failure  to  comply  with  it  does 
not  invalidate  local  option  election. — Puckett  v. 
Snider  (Ky.)  277. 

It  was  proper  for  tbe  county  judge  to  ap- 
point niecfal  offlcen  to  hold  local  optlou  elec- 
tion.—puckett     Snidn  (Ky.y  277. 

As  the  statute  provides  for  a  contest  of  local 
option  election,  uiat  remedy  is  exclusive,  and 
an  action  doea  not  Ue  to  have  the  election  and 
the  certificate  tihere<tf  adjudged  void.— Puckett 
T.  Snider  (Ky.)  277. 

Failure  of  the  commissioners'  court  to  pabliA 
the  result  of  a  county  election  abolishing  pro- 
hibition held  not  to  Invalidate  an  order  for  a 
local  option  election  in  a  precinct  therein, 
which  would  warrant  the  reversal  of  a  Judg- 
ment convicting  defendant  of  a  violation  ot  the 
local  vptjva  law.— Lyon  v.  State  (Tex.  Or.  App.) 
125. 

The  fact  that  an  order  of  the  commissioners* 
court  declaring  the  result  of  an  election  on  the 
question  of  local  option  did  not  recite  tbe  ex- 
ceptions in  regard  to  sales  for  medicinal  and 
aacramental  purposes  Mi  not  to  invalidate  the 
order.— Truesdell  v.  SUte  (Tex.  Or.  App.)  S85. 

i  S.    IdeeBaea  and  tuea. 

Under  Rev.  St.  arts.  5060c,  OOOOe,  a  license 
to  sell  liquors  in  a  town  where  the  streetK  are 
not  named  or  buildings  numbered  is  valid, 
though  the  place  nf  sale  is  designated  only  as 
In  such  town;  and  the  failure  to  designate  the 
place  more  definitely  is  not  a  defense  to  an 
action  on  the  bond  of  tlie  licensee  for  viola- 
tion of  the  conditions  of  the  license  and  bond. 
—Green  t.  Southard  (Tex.  Sup.)  706. 

I  9.  Offenaas. 

A  local  prfdiibitory  liquor  law,  which  show- 
ed OD  Its  face  that  it  waa  intended  to  contain 
the  entire  law  governing  the  subject,  repealed 
by  implication  a  previous  law  gOTemIng  the 
■ame  anbject.— Rice  r.  Oommonwealth  (Ky.) 
47a. 

Hie  fact  that  an  employ^  has  no  control  of 
the  building  or  the  conduct  of  the  business  is 
■0  defense  to  a  proaecution  against  him  for 


keeping  open  a  saloon  for  traffic  on  Sunday,  In 
Tiolation  of  a  statute  authorizing  a  conviction 
of  an  employs  aa  well  as  the  proprlelor^Bamey 
T.  SUte  (Tex.  Or.  AppO  126. 

I  4.    ActloKB  to*  penaltiaa. 

A  fine  may  be  recovered  In  a  penal  action, 
nnlesB  tiie  statute  providea  that  the  proceeding 
shall  be  by  indictment— Harp  T.  Oommon- 
wealth (Ky.)  407. 

Aa  to  the  penalty  for  mIBiik- without  a  Ucnue 
and  the  proceeding  for  its  recovery,  all  local 

Srobibitory  liquor  laws  have  been  superseded 
y  Ky.  St  ii  2657,  2558,  pah  of  the  graeral 
local  option  law.— Harp  v.  Ckimmonwaalth  (Ky.) 
467. 

8  5.    Crlmlaal  proaeevttona. 

Evidence  that  a  sale  of  liquor  In  a  saloMi  oa 
Sunday  would  have  been  made,  but  for  the  ap- 
pearance of  tbe  county  attorney.  Is  admiaaibw 
to  show  that  the  place  was  kept  open  for  traffic. 
— Ramey  v.  State  (Tex.  Or.  App.)  1^. 

Testimony  by  a  minor  that  the  signature  to 
a  paper  authorising  a  liquor  dealer  to  sell  liq- 
uor to  him  looked  like  his  mother's  signature 
Add  not  to  rakder  the  Instrument  admlssfble 
in  a  prosecution  for  the  sale  of  liquor  to  such 
minor.— Fatten  v.  State  (Tex.  O,  App.)  800. 

A  written  instrument  by  a  mother  authorixlng 
a  liquor  dealer  to  sell  liquor  to  her  minor  son 
la  not  admissible  in  a  prosecution  for  such  a 
sale,  unless  it  was  In  defendant'a  poaaesdoa 
at  the  time  of  the  sale.— Patbm  T.  State  OPbl 
Or.  App.)  309. 

Evidence  offered  by  defendant  in  a  proaecu- 
tion for  vioiatiuKthe  local  option  law  held  prop- 
excluded.— Taol  t.  State  (Tex.  Or.  App.) 

An  indictment  for  violating  the  local  optloB 
law  hOd  suffident— Doothitt  t.  State  (Tn.  C^. 
App.)  404. 

An  instruction  that  whisky  is  an  intoxicating 
liquor  Aeld  proper.— Douthitt  v.  State  (Tex.  O. 
App.)  404. 

On  trial  for  violation  ot  the  local  option  law, 
evidence  was  admissible  to  show  defendant's 
general  system  of  transacting  bndnaaa.— Mar- 
tin r.  Sute  CTex.  O.  App.)  486. 

On  trial  for  Tiolation  of  local  option  law.  a 
United  States  revenue  license,  taken  out  by  de- 
fendant and  bearing  date  prior  to  the  filing  of 
complaint,  A«jd  adndsslble  aniinst  him. — Mar- 
tin v.  State  (Tex.  Or.  App.) 

A  temporary  Injunction  by  the  district  court, 
prohibiting  the  publication  of  an  order  of  tbe 
commissioners'  court  declaring  the  result  of  the 
election  on  the  question  of  local  option,  Md 
admissible  to  abow  as  excnae  tax  nbt  maMag 
the  publication.— IVnaadell  r.  State  CDbx.  Or. 
App.)  935. 

Where  a  temporary  injunction  prohibiting  the 
publication  of  an  order  of  the  commissioners' 
court  declaring  the  result  of  an  electi<m  on  the 
question  of  local  option  was  introduced  aa  an 
excuse  for  not  making  the  publication,  it  waa 
not  error  to  exclude  the  pleadings  on  which  the 
iDjuQction  was  obtained.— Tmeadell  r.  State 
(Tex.  Gc.  App.)  936. 

Tbe  fact  that  the  judge  who  presided  at  de- 
fendant's trial  for  a  violation  of  the  local  op- 
tion was  a  formal  party  to  an  application  t* 
contest  the  election  on  the  question  of  local 
option  held  to  constitute  no  objection  to  the 
introduction  of  an  rarder  of  the  commissionera* 
court  declaring  the  reanlt  of  the  election.— 
Tniesddl  t.  State  (Toe.  Gr.  App.)  9B0u 

ISSUES. 

Presented  for  review  on  appeal)  aaa  "Ammi 
and  Error,"  |  S. 
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JEOPARDY. 

fSMHr  iwwurdr  bar  to  pnoMcvtiao,  aee  "Orfm- 

JOINDER. 

Of  eaiues  ei  tctlon,  see  "Action."  S  2. 


iOlilT  ADVEMTURES. 

Where  plaintiff  and  defendnat  porchafled  land 
Jointlr  and  immediatety  divided  it,  in  an  action 
for  an  aocouktilig  it  was  proper  to  ^tow  cndi 
party  interest  on  the  paymeDts  made  him.— 
t^eoBhaw  t.  Crenshaw  (Ky.)  366. 

W^ere  two  traets  of  lasd  were  purchased  by 
plaiatiff  and  defendant  jaintly  at  different 
times,  it  was  error  to  plaintiff  a  lien  on 
deCeodaat'a  share  of  iMth  tracts  tor  the  entire 
balance  to\mi  due  plaintiff  on  account  of  bis 
overpayment  of  his  share  of  the  purchase  price 
of  bom  tracts.— Oenshaw  t.  Crenshaw  (Ky.) 
306> 

Where  defendant  sold  plaintiff  and  his  broth- 
er abates  of  stock  under  an  agtwrnent  to  pool 
shares  and  to  divide  all  benefits,  including  any 
sales,  the  issuance  of  plaintiff's  shares  to  bis 
wife  with  defendant's  knowledge,  and  the  tem- 
porary pledge  of  shares  by  the  brother,  were 
tiot  sales.— Oreea  t.  Iflgham  (Mo.)  798. 

An  agreement  by  parties  to  form  a  pool  of 
shares  of  certain  stock  owned  hv  them,  and 
to  ahave  e^aally  all  benefits  aecniiox  tbere- 
onder,  was  valid,  without  a  declamtion  of  trust 
or  ezecntion  of  a  power  of  attorney  to  any  one 
person.— Green  v.  Higham  (Mo.)  798. 

A  coBtntct  to  tonn  a  pool  of  certain  fhares 
of  'etBok  held  not  Invalid,  as  not  expresRinK  time 
of  duration.— Oreen  t.  Higham  (Mo.)  786. 


JOINT  TENANCY. 

dee  "Tenancy  hi  OommoB." 


jimiEs. 

S«e  "Oonrts";  '^jBstices  of  the  Pmce.'* 

I  1.    MtihUt  powvss,  dvUe*.  and  U»bil- 
Ities. 

A  circuit  judge  has  no  jurisdiction  to  make  a 
IhiBl  decree  autfaortEing  the  winding  up  of  a 
bniliJhig  and  loan  associatiou  in  vacation.— State 
ex  rel.  BaTIew  v.  Woodson  (Mo.)  SKS2. 

A  drcntt  in  vacation  has  power  to  ap- 

point and  pMon'e  bomds  from  reoeaven  to  take 
charge  of  and  preserve  the  affairs  of  a  building 
and  loan  association  until  a  final  Judgment— 
SUte  ex  rel.,  Ball«w  v.  Woodson  (Mo.)  252. 

Rev.  Bt,  1899,  S  1398,  does  not  give  circuit 
Jttdges,  Id  dissolving  a  building  and  loan  associa- 
tion, the  same  powers  as  given  with  regai'd  to 
hmurance  companies  by  Rev.  St.  1899,  §  8026; 
bnt  only  g!v«  tbe  court  the  same  jurisdiction. — 
State  ez  rel.  Ballew  v.  Woodson  Mo.)  282. 

TJnder  Const,  art.  6,  J  1,  the  legislature  has 
no  power  to  authorize  a  circuit  Judge  to  make 
a  final  decree  in  vacation.— State  ex  rd.  Ballew 
r.  Woodaon  (MoO  262. 

I  9.   DlaqvaUftOftticnt  to  aot. 

The  fact  that  the  fudge  who  presided  at  de- 
fendant's trial  for  violation  of  the  local  optiob 
law  was  a  formal  party  to  an  application  to 
contest  the  validity  of  the  election  under  which 
the  prosecution  was  maintained  held  not  to 
diaqoalify  him  from  sitting  in  the  caw.— 
Tmesdelf  t.  State  CTex.  C^.  App.)  935. 


JUDQirarr. 

Against  married  Voman,  see  "Hoaband  Mi 

Wife,"  i  3. 

OecUiouB  of  coui-ts  in  general,  see  "Courts," 

Bffect  as  curing  defects  in  pleadinxa.  w* 
"Pleading,"  fi  5. 

—  of  discharge  in  bankruptcy,  see  "Bank- 
ruptcy,"! 2- 

Euforcement  by  endlters*  suit,  see  '*Ch«dibM^ 
HaiiL" 

In  criminal  prosecutiona,  see  'XJrimlnal  L>ftw,** 
f  IS. 

fn  juHrticuIar  civil  actions  or  proceedings,  see 
"Divorce,"  8  8;  'Trespass  to  Try  Title  "J  2. 

  action  for  rent,  see  "lAOfUord  and  Tt^- 

ant,"  S  8. 

—  agBinnA  sureties  en  injoactimi  bond,  au 

"Injunction,"  S  3. 

—  election  contest,  see  "ElectSons;,"  §  2. 

—  foreclosure,  see  "Mortgages,"  fi  0. 

—  on  appeal  or  writ  of  error,  see  "Appeal 
and  En-or,"  fi  18. 

Keview,  8«e  "Appeal  and  Error." 
Tax  jndgmenti,  aee  "Taxation,"  S  6» 

fi  1.    Om  trial  cl  lM«s. 

Where  action  is  brought  to  recover  proceeds 
of  note  collected,  a  judgment  for  coaveraion  is 
erroneous.— Osborae  v.  BosweU  (Tans.  Gh.  Aim.) 

96. 

A  purchaser  at  exectitiiui  sale  of  the  intorat 
of  a  partner  in  firm  property  held  not  prevented 
fran  recovery  for  failure  to  Breve  tbe  extent  of 
his  interest  or  the  vwlne  of  too  goods  converted 
between  the  sale  and  trial;  the  tmstee  in  bank- 
ruptcy of  tbe  debtor  partner  having  Intervracd. 
—.Tones  V.  Meyer  Bros.  Drag  Co.  (TeL  Cir. 
App.)  553. 

{  S.    Openiaf  or  Taoatiiic. 

Where  plaintiff  Sled  an  a^ncation  to  have  a 
J udgii>eHt  set  aside,  the  service  of  which  was 
accepted  by  the  defendant  and  an  agreement 
indorsed  thereon  that  the  matter  might  be  pre~ 
setrted  by  motion,  hdd,  that  plaintilrs  Oday  in 
filing  the  application  after  leaminr  of  the 

Sidgment  was  wafred  hj  the  defendant's  in- 
orsement  on  the  at^Ucatioo.- McGord<Oo]Ifns 
Commerce  Co.  y.  Stern  (Tex.  av.  App.)  341. 

Where  an  application  to  have  a  previona  judg- 
ment set  aside,  which  was  in  the  form  of  a  mo- 
tion for  a  new  trial,  wrh  not  Bled  un^  seven 
months  after  the  rendering  of  tbe  judgment. 
held  error  for  the  court  to  sustain  a  demnrrer 
thereto  on  the  ground  of  delay  in  fiEttg  the 
pame.— McCoPd-CWIlins  Commerce  Co.  v.  SUn 
(Tex.  av.  App.)  341. 

A  petition  lield  to  state  suGGclent  jproand  tor 
vacating  judgments  in  partitian.— 8cliii^d«  t. 
Sellers  (Tex.  Ov.  App.)  541. 

i  3.    BqnttaVle  relleC. 

A  denrarrer  was  properly  sustained  to  a  peti- 
tion for  a  new  trial  «f  M  ebii^able  aoliu,  warn 
nothing  was  eomidainBd  of  exoept  emm  which 
might  have  been  taken  advantage  «f  npmi  ap- 
peal.—Todd  V.  Jackson  (Ky.)  1. 

Where  issue  wss  as  to  whether  return  of 
process  was  fal^*^  in  that  titere  had  been  no 
service  on  plaintiff,  and  the  evidence  establish- 
ed anch  fact,  held  error  to  allow  the  ahmiff  to 
testify  that  he  gave  a  copy  of  the  vrrit  to 
plaintiff's  husband  for  her. — Smoot  t.  Jodd 
(Mo.)  854. 

Where  there  was  no  service  of  process  on  de- 
fendant, and  she  had  no  knowledge  of  the 

f tendency  of  the  action*  a  sherilTs  deed,  given 
n  pursnance  of  a  sale  on  encution  on  a  de- 
fault judgment  in  the  action,  will  be  set  aside 
in  a  Buit  in  equity. — Smoot  v,  Judd  (Mo.)  SH. 

Whore  the  evidenoe  in  a  suit  to  set  aaide  a 
judgment  on  a  note  for  fruid  in  tamperii^  witb 
papen  filed  in  the  i«lgin«]  suit  does  mt  sap- 
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port  th*  allegatkm  tte  Mil  Ii  Braperlj 
mlfised. — Grisue  t.  AdamR  (Temi.  Oh.  App.)  9K. 

A  bill  to  enjoin  &  jv^gmcot  for  fnind  Hdel  not 
demnrrable,  as  teettln^  to  overthrow  the  vhole 
jndgmeikt  while  ftdmittinf  that  the  jndgmetit 
vrvaitoTB  were  entitled  to  different  rellet — Mc* 
Teer  t.  Briflcoe  (Teun.  Ch.  App.)  564. 

Where  ft  bUl  to  enjoin  &  judgment  of  the 
rapreme  conrt,  characterizinK  itself  as  "a  bill 
in  the  nature  of  a  bill  of  review,'*  showed  on 
its  facM  that  It  was  a  bill  attacking  a  decree  for 
fraud,  it  waa  not  demnrraUe  as  a  bill  to  review 
a  decree  of  flte  Bnpnme  conrtr-4IeTeer  t. 
Briscoe  (Tenn.  Ch.  App.)  Ci64. 

W'iiere  jodgment  On  a  bond  rtndered 
forthwith  for  the  penalty  of  the  bond  over  the 
obligors'  objection,  the  latta;  were  not  pre* 
eluded  from  complaining  of  the  fraudulent  in- 
sertion of  four  times  the  peaalty  of  the  bond  in 
the  decree.— UcTeer  t.  Briacoe  (Tenn.  Ch.  App.) 
6(J4. 

The  fact  that  parties  against  whom  the  sn- 
pr(>me  conrt  had  rendered  a  decree  conld  move 
in  that  conrt  to  have  it  corrected  wonld  not  in- 
terfere with  eoijilT  jnitodlction  to  enjmn  inch 
decree  for  ftaua.~Mefiyer  v.  Brltnoe  Ol^n.  Ch. 
App.)  094. 

In  a  suit  to  enjoin  a  jadgment  for  the  fraud- 
ulent insertion  of  four  times  the  amount  agreed 
on.  the  contention  that  there  was  no  fraud  in 
the  jadgment  creditors  presenting  their  cliiims 
to  the  court  was  idle.— McTeer  v.  Briscoe  (Tenn. 
Ch.  App.)  664. 

A  bin  to  enjoin  a  jn^ment  AeM  to  make  ont 
a  case  of  frand.— HcTeer  T.  Briacoe  (Tenn.  Oh. 
App.)  564. 

In  an  application  for  an  Injunction  to  re- 
■train  the  coUectioa  of  a  larjiar  amonnt  than 
was  due  on  a  judgment,  it  was  not  aeeeBSury 
to  deposit  the  amount  due  in  court  in  order  to 
maintain  the  action. — Hamburger  t.  Kosmin- 
Bkr  (Tex.  ar.  App.)  058. 

I  4.    CoUateral  attaok. 

Dnder  Ooost.  1860,  art.  12,  §S  20,  21,  and  tia\- 
▼eeton  Otr  Charter  1871,  tit.  6,  art.  14,  and 
Galveston  Rot.  Ord.  1871,  c  89,  art  1,  S  M.  a 
jndgment  of  the  Galveston  district  conrt  fore- 
ctotimg  a  tax  Hen  on  land  is  subjeet  to  eollat- 
eral  attack.— Cordra^  t.  Xenhans  (Tex.  Civ. 
App.)  415. 

An  attack,  In  an  action  to  recover  land,  on 
lodgments  affecting  plaintiff's  title,  Add  not 
c^atnaL  bnt  direct.— Sehneidn  t.  Bdlers  (Tex. 
Or.  App>  541. 

A  petition  to  restrain  the  collection  of  a  lar- 
gae  9am  than  was  due  on  a  judgment  held  not 
demurrable  as  an  attack  on  the  validitT  of 
indgmeot.— Hambnqter    t.  Kosminsky 
(Tex.  Ov.  App.)  958. 

i  6.    Ooastxuetloa    mmA    operation  1m 
CoiMTaL 

Tiie  records  in  a  cause,  including  the  plead- 
ings, are  admissible  in  evidence  to  aid  the  court 
IB  construing  the  judgment,  if  ambiguons.— 
Texas  Savings-Loan  Am'u  t.  Baidrar  Cnz.  Cir. 
App.)  724. 

Defendants  held  not  «ititled  nnder  the  evi* 
dcnce  to  interest  on  the  costs  of  an  action  in 
which  judgment  was  rendered  in  their  favor.— 
E^bsrger  r.  Kosminskjr  (Tex.  Civ,  App.) 

I  6.  IfaMtev  aad  bar  of  mmmn  of  aetlen 
an«  defeneea. 

A  jadgment  of  the  circuit  court  advei-se  to  the 
plainUft  on  an  appeal  from  a  justice  court  of 
a  Boit  for  the  possession  of  certain  real  es- 
tate, held  not  a  bnr  to  a  subsequent  suit  in 
eamtj  by  piaintifl  to  recover  tiie  same  prop- 
ir^Bobnett  t.  Howard  (Tenn.  Ch.  App.) 


I  7.    ConoIaslTOBeea  of  adIndleatioB. 

Where  plaintiff  sought  to  Intervrae  in  a  par- 
tition suit,  on  ground  that  plaintiS  in  parti- 
tion had  not  acquired  Iter  title  to  the  lands,  and 
she  was  not  allowed  to-  intervene,  determina- 
tion held  not  binding  on  her  in  suit  in  eqnitr 
to  set  aside  deed  of  her  interest  to  plaintiff  ttt- 
partition.— Smoot  v.  Judd  (Mo.)  854. 

A  decree  for  the  sale  ef  lands  conveyed  la 
trust  to  the  use  of  one  for  life,  then  to  hie 
children,  in  a  proceeding  to  which  the  one  child 
In  esse  of  the  life  tenant  was  a  party,  wonld 
bind  all  children  subsequently  coming  into  be- 
ing.—Ridley  T.  Halliday  (Tenn.  Sup.)  1(X25. 

A  judgment  in  a  former  suit  Invt^ving  rights 
pDOBr  separate  chattel  mortgages,  and  a  con- 
tract  between  the  mortgagees  and  mortgagor, 
heJa  to  be  a  bar  to  a  subsequent  action  by  one 
of  the  mortgagees  against  the  other  for  a  eon- 
version  of  the  properly  before  the  renditfon 
of  such  judgment.— Moore  t.  Wood  (Tenn.  Oh. 
App.)  1008. 

Where  judgment  of  justice  is  appealed,  bet 
papers  are  not  returned  by  justice,  or  tost  Is 
justice  court,  or  lost  after  transmission,  the 
Jndgment  AeW  not  res  adjudicata  as  to  isBues 
involved.— Childs  T.  Dennis  (Tenn.  Oh.  App.)- 

A  judgment  In  favor  of  j^rantee  for  rents  of  the 
land,  the  grantor  being  m  possession.  Acid  not 
rea  adjodicata  as  to  graator's  right  to  a  credit 
for  the  rents  in  snit  to  establish  deed  as  mc 
gage.— Childs  v.  Dennis  (Tenn.  CBi.  App.)  Ifi 

{  S.    Forelsm  ivdcments. 

Becitala  of  apjiearancea  in  judgments  are  con- 
clusive only  in  courts  of  domestic  JurisdietioB. 
—League  v.  Scott  (Tex.  Civ.  Am>*)  SZl- 

Judsnients  of  federal  couMs  are  not  donaes* 
tic  Judgments,  In  the  sense  that  It  cannot  be 
shown  on  collateral  attack  that  the  court  fail- 
ed to  acquire  juristlictlou  over  defendant's  per- 
son; and  the  fact  fhut  he  was  a  resident  of  tiie- 
state  does  not  change  the  mle. — ^Leaane  t. 
Scott  (Tex.  Ciy.  App.)  621. 

9  9.    Panuent,  aaMMtlan.  mevcev,  mmA- 
dlsoharge. 

Where  defendants  attached  plaintiff's  prop- 
erty, which  was  sold,  and  the  proceeds  deposit- 
ed in  court,  plaintiffs  were  entitled  to  a  credit 
on  the  jndgment  for  the  foil  amount  received 
for  the  property.— Hamburger  t.  Kosminskv 
(Tex.  Qv.  App.)  958. 

1 10.  Aotlona  o&  Jndcmeata. 

In  a  suit  on  judgments  recovered  la  another 
state  by  an  assignee  thereof,  the  transfer  of 
snch  Jnflrments  must  he  proved  to  render  ttem 
admisHible  in  eTidenee.--BaggB  T.  ^ftle  ffleX. 
dv.  App.)  626. 

JUDICIAL  NOTICE 

Ib  dvil  actions,  see  "Evidence,"  |  1, 

JUDICIAL  SALES. 

Ot  moperty  of  decedent,  aee  "Kieenton  and> 

Administrators,"  i  ft. 
On  execntion,  see  ''Bkeeotion,''  |  8» 

JUmSDIGTION. 

See  "Equity,"  |  L 

Accounting  by  public  adminlsti-ator,  see  **Bx- 
ecutors  and  Administrators, '  |  7. 

Amount  in  controversy,  see  "Appeal  and  Er- 
ror," I  1. 

A^^Hate  jurisdiction,  see  "Criminal  Law."  || 

County  conrtB,  see  "Conrts,"  |  2. 
Effect  of  appearance,  nee  "Appearance." 
Jnsdces'  courts  in  civil  caaea,  see  "Jnstlces  ef 
the  Peace."  |  2. 
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Particular  court,  see  "Coarta." 

Pleai  to  jnrlsdicUou,  see  "Abatement  and  Re> 

JURY. 

See  "Grand  Jury." 

Custody  and  cooduct,  see  "Criminal  Iiaw,**  |S 

12-10. 

Impeaching  verdict,  see  "Criminal  Law,"  i  17. 
Instructions  in  ciril  actions,  see  "Trial,"  Sf 
5-7. 

 in  criminal  prosecuttons,  see  "Criminal 

Law,"  i  15. 

Questiona  for  jury  In  criminal  prosecations,  see 

"Criminal  I..aw,"  |  14. 
Taking  case  or  question  from  jury  at  trial, 

see  ^Trial,"  {  4, 

i  1.   BIcht  to  tHml  hj  iur. 

A  peremptory  instruction  for  defendant, 
where  there  was  no  evidence  of  a  right  of  re- 
coTery  oa  the  part  of  plaintiff,  does  not  deprive 
plaintiff  of  his  conatitutlona]  right  of  a  trial 
by  ju^.— Morris*  Adm'r  t.  LonlBTllle  ft  N.  R. 
do.  (Ey.)  41. 

Defendant  was  entitled  to  a  Jnry  trial  of 
the  issue  whether  be  had  undertaken,  in  con- 
sideration of  the  transfer  of  property  to  him, 
to  pay  a  debt  due  by  plaintiff  to  another. — Kerr 
T.  Hough  (Ky.)  262. 

{  8.    QaoUfleatioBs  of  Jvron  and  ox- 
emptlona. 

Bridence  that  one  of  the  jurors  had  been 
conricted  of  robbing  the  mail  was  insaffloient 

rand  for  reversing  a  conviction  of  perjnry, 
the  abeence  of  a  showing  that  the  former 
crime  entailed  a  sentence  of  infamy^— Goad  r. 
State  CTenn.  Sop.)  79. 

I  S.    SummoBinB,  attendanoe,  difohaxve. 
and  oompensatlon. 

Where  the  regular  panels  were  out  consider- 
ing other  cases,  the  court  properiy  ordered 
tfiieamen  to  fill  ont  the  pand  In  connectioD  with 
the  regular  jurymen  present  to  try  a  criminal 
case.— LitUe  v.  State  (Tex.  Cr.  App.)  488. 

I  4.    Competenoy  of  iurori,  eliaUeBses, 
and  olijeotions. 

If  the  trial  judge  is  informed  by  credible  evi- 
dence that  a  juror  is  not  qualified  to  try  the 
eaae,  It  is  proper  for  him  1^  strike  the  juror's 
name  from  the  list.— Barnes  t.  Commonwealth 
(Ky.)  733. 

Challenging  a  juror  for  cause  !s  Insuffident, 
unless  the  ground  of  the  challenge  is  distinct- 
ly specified.— State  t.  Evans  (Mo.)  690. 

Acceptance  of  a  joror,  who  haa  testified  that 
he  was  pr^udiced  againat  such  case*  in  gen- 
eral, but  knew  notbmg  about  that  particnlar 
case,  was  not  reversiiile  error. — Raschenberg 
V.  Southern  Electric  R.  Co,  (Mo.)  826. 

Jurors  who  had  formed  an  opinion  as  to  the 
guilt  of  accused  based  on  statements  and  ra- 
mort,  and  who  stated  they  could  try  the  case 
on  Its  merits,  were  not  incompetent. — State  v. 
BoMnsoa  (Tenn.  Sap.) 

Ignorance  of  a  juror's  incompetency  would 
not  excuse  the  omisRion  to  object  to  such  juror 
before  verdict.— Goad  v.  State  (Tenn.  Sup.)  79. 

An  objection  to  a  juror  in  a  perjury  trial 
that  he  had  been  conrtcted  of  an  infamous 
crime,  not  made  until  after  verdict,  was  too 
lat«.--Ooad  t.'  State  (Teuu.  Sup.)  79. 

Jnron  who  state  on  their  voir  dire  that  they 
have  no  prejudice  against  one  indicted  for  vio- 
lating the  local  option  law  held  not  disqualified 
by  reason  of  having  contributed  for  tlie  em- 
luoyment  of  counsel  in  a  local  option  election 
<»nte8t.— Tanl     State  (Tu.  Gc.  App.)  394. 

Venireman  heid  not  dlaqnaUfled  hy  reason  of 
having  formed  an  opinion.— Tellig  t.  State  (Tex. 
Cr.  App.)  717. 


I  A  juror,  in  a  prosecution  for  murder,  whosa 
wife  was  the  first  cousin  of  decedent^s  wife, 
who  had  died  leaving  sons  iriw  were  private 
prosecutors  in  the  case,  was  dUqualified.  and 
a  new  trial  should  have  been  granted  tor  such 
reason.— Stringfellow  T.  State  (Tez.  Or.  App.) 

T  llF. 

Under  Acts  1899,  p.  214,  an  action  acainst 
two  railroads  held  in  effect  two  separate 
causes  of  action  against  different  defendants, 
entitling  each  to  three  peremptory  challeneee 
in  the  selection  of  the  jaiy.— !Cecaa  A  P.  Rr. 
Co.  T.  SteU  (Tex.  Gv.  App.)  WOl      •  ^  »*• 

JUSTICES  OF  THE  PEACE. 

I  1.   Hichta,  dntiea,  and  UablUiien. 

There  being  no  statute  requiring  a  justice  oC 
the  peace  to  make  "return  to  any  court  of 
violations  of  the  Sunday  law  within  his  view  or 
knowledge,  his  failure  to  make  such  return  does 
not  render  him  liable  to  a  prosecution,  under 
Pen.  Code,  art.  269,  for  ofiScial  miscondact.— 
Green  v.  State  (Tex.  Cr.  App.)  482. 

I  9.    OlvU  Jnrladiotlom  and  »mth*rltr> 

Hie  entry  of  a  motion  befiwe  a  Jnatice  ta 
transfer  a  case  to  some  other  justice  does  not 
devest  him  of  jurisdiction,  and  a  writ  of  pro- 
hibition does  not  lie  to  restrain  Mm  from  pro- 
ceeding with  the  trial,  though  he  may  have 
committed  an  error  in  overmHng  the  motion.— 
Schobarg  t.  Manson  <Ey.)  099. 

Complaint  in  action  before  a  justice  htU  not 
to  show  a  fictitious  credit  in  order  to  give  the 
court  jurisdiction.— Ball  r.  Hinea  CTex.  CSv. 
App.)  882. 

i  3.   Proeodnve  im  elTll  eaaea. 

Plaintiff,  after  Judgment  rendered  before  a 
Justice,  can  remit  any  part  of  tiie  amount  re- 
covered.—Ball  T.  Hines  (Tex.  CXv.  App.)  333. 

i  4.    Review  of  proeeodlncs. 

On  statements  by  the  parties  in  a  case  ap- 
pealed from  a  justice,  evidence  of  the  value 
of  a  horse  held  sufficient  to  make  out  a  prima 
facie  case  against  a  railroad  company  fOr 
wronfffuUy  killing  such  horse.— Uttey  t.  Lonis- 
vlUe  ft  N.  R.  Co.  (Tenn.  Sup.)  84. 

The  introduction  of  certain  eridenoe  In  a 
case  against  a  railroad  company  tix  killing  a 
horse  held  not  to  vary  the  rule  that  statements 
made  b^  the  parties  at  the  circuit  court's  re- 
quest, in  a  case  appealed  from  a  Jnatice'a 
court,  should  be  treated  as  pleadings^ — Utlcr 
V.  Louisrille  &  K.  B.  Oo.  (Tenn.  Sup.)  84. 

Whne  plaintiff  on  recovery  befwe  a  jnstiea, 
remits  a  part  of  the  jadgment  on  trial  de  nova 
in  county  court  he  can  demand  the  whole  of  Us 
claim.— Ball  v.  HInes  (Tex.  dr.  App.)  332. 

Where  one  appealed  from  a  JustiG^s  jndc* 
ment  for  lees  than  his  claim  wlthont  notice  or 
Iwnd,  dismissal  of  such  appeal  was  error,  since 
the  case  was  not  within  Barlee'  Qv.  St.  aiC 
1670.— Clifford  v.  Kohr  (Tex.  Qt.  App.)  424. 

'  The  condition  of  a  bond  on  appeal  from  a 
justice,  that  if  the  Judgment  of  the  county 
court  should  be  against  the  appellant  she  should 
"perform  its  judgment,"  was  the  same  in  le- 
gal effect  as  that  prescribed  in  Hev.  St.  art. 
1670.— Ck>man  v.  Lincoln  (Tex.  av.  App.)  443. 

Where  the  bond  on  appeal  from  a  justice  was 
more  onerous  than  required  by  law,  the  bcmd 
was  not  vitiated  by  such  condition. — Comas  r. 
Lincoln  (Tex.  Civ.  App.)  448. 


JUSTIFICATION. 

Of  homtdde,  see  "Homldde^"  |  ^ 
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UCHES. 

lOSeet  In  •Qoltr.  see  "Dgnitr*"  |  2. 
In  foreeloaore  of  mortgage,  see  "Mortgages," 
}  6. 

lo  suinK  to  set  aside  fraudulent  oooTeyauce, 
•M  "DTandulent  CooTeyances,"  {  2. 

LANDLORD  AND  TENANT. 

Mining  leamss.  see  "Mines  and  Minerais,"  S  1. 
Validity  of  lease  as  affected  by  public  poucy, 
see  ''Contracts,''  |  1. 

I  1.   Terms  for  years. 

Under  Sidles'  dv.  St.  art.  8250,  a  sablease 
of  land  by  a  tenant  is  void.  If  made  witliont 
tlie  landlord's  consent— Oartrell  t.  Stete  (Tex. 
Or.  App.)  487.; 

1  X.   Preasisea,  umA  amisymext  and  nse 

thereof. 

Where  a  tenant  sues  for  an  eviction,  and  an 
injury  to  bis  goods  reBuItlng  from  dirt  is  al- 
leged as  an  element  of  damages,  but  there  ts 
eridence  that  such  injury  might  have  resulted 
from  other  caoses.  a  judgment  denying  dam- 
ages will  not  be  reversed.— De  Donato  v.  Mor- 
rison (%Io.)  641. 

A  tenant  cannot  recover  for  Injuries  received 
from  dust  resulting  from  tearing  down  a  build- 
ing adjoining  that  owned  by  the  landlord.— 
De  Donato  T.  Blorrison  f}lo.)  611. 

Where  in  a  lease  the  landlord  contracted  to 
keep  the  roof  tn  repair,  the  fact  tliat  when  the 
lease  was  made  the  roof  was  defective  did  not 
relieve  him  from  liability  for  damages  to  the 
tenant  from  anch  defect— Lor^joy  r.  Town- 
send  (Tex.  CIt.  App.)  3S1. 

I  3.    Bent  and  adTamoes. 

Where  the  landlord  waived  his  lien  by  ac- 
cepting personal  security,  a  conviction  of  de- 
fendant under  Acts  1897.  c  114,;for  selling  the 
crop,  will  be  reversed.— -State  v.  Hosklns  (Tenn. 
Sup.)  781. 

Where  an  application  for  a  writ  of  distress 
alleKea  rent  doe  as  a  cause  therefor,  and  the 
evidence  shows  that  only  a  part  thereof  Is  dne, 
the  tenant  is  not  entitled  to  damages  for  the 
distraint  of  the  whole  crop^  but  only  to  the 
damages  snstained  for  the  distraint  of  an  un- 
necessaiT  amount,  caused  by  the  falae  allega- 
tion.—Watson  T.  Boswell  (Tex.  av.  App.)  4i07. 

The  value  of  time  lost  and  money  expended 
in  prosecuting  an  action  of  replevin  to  obtain 
possesalon  of  property  wrongfully  distressed 
la  an  element  of  damages  in  an  action  there- 
for.—Watson  V.  Boswell  (Tex.  Civ.  App.)  407. 

The  failure  to  establish  ail  the  grounds  al- 
leged by  a  landlord  in  his  application  for  a  dis- 
tress warrant  will  not  render  liim  liable  in 
damages  to  the  tenant,  when  he  establishes  one  ] 
of  such  gronnds.- Watson  v.  Boswell  (Tex.  Civ. 
App.)  407. 

Evidence  of  loss  of  time  by  a  tenant  and  his ' 
family  as  the  result  of  an  illegal  distress  is  ad- 1 
mlssible  on  the  question  of  exemplary  dam- 1 
ages.— Watson  v.  Bosw«ll  (Tex.  Civ.  App.)  407.  i 

An  instruction  on  the  issue  ot  damages  for ' 
an  illegal  distraint  Jteid  erroneous,  as  allowing  I 
a  recovery  of  damages,  even  if  some  of  the  : 
grounds  alleged  in  fact  exist.— Watson  v.  Bos- 
well (Tex.  Civ.  App.)  407. 

Clause  in  a  lease  exempting  landlord  from 
any  damage  incident  to  a  suit  for  distraint 
held  valid.— Wats(Hi  v.  Mirike  (Tex.  Qv.  App.) 
588. 

A  verdict  In  a  landlord's  suit  for  rent  and 
wages  which  failed  to  specify  the  amount  re- 
covered for  each  was  not  sufficient  to  support 
a  judgment  foreclosing  the  landlord's  lien.— 
Miller  t.  Newbaner  (Tex.  Oir.  App.)  874. 
fU  8.W.— 78 


A  verdict  which  failed  to  show  that  property 
wnght  to  be  subject  to  a  landlord's  tien  was 
BO  utnated  as  to  be  sabject  thereto  woold  not 
support  a  jn^nent  forecloring  the  lien  there* 
on.— Miller  t.  newbauer  (Tex.  CUt.  App.)  874 

UNDS. 

See  "PubUe  Lands." 

LARCENY. 

See  «^obbery.» 

I  1..  Offeaaea,  asd  responsibility  there- 
for. 

Where  defendant  was  indicted  tor  stealing 
property  of  different  persons,  located  at  differ* 
ent  places,  no  part  of  whicb  was  worth  more 
than  (30,  he  cannot  be  convicted  of  grand  lar- 
ceny.—Stete  V.  Maggard  (Mo.)  184. 

i  X.    Proaeovtlon  and  pnalskaent. 

An  indictment  for  larceny  of  the  property  of 
a  firm,  named  as  such,  Is  sufflcieoL  widont 
naming  specifically  the  membera  of  the  flrm.— 
PtHter  T.  Commonwealth  (Sy.)  18. 

Where  there  was  no  evidence  that  the  atolm 
property  bad  a  market  value,  an  instruction 
that  its  raJae  was  its  actual  worth  in  the  open 
market  was  properly  modified  by  striking  out 
the  words  '^in  the  open  market."— Stete  v. 
Maggard  (Mo.)  184. 

Tba  failnre  to  submit  the  lasne  of  drcnm- 
Btential  evidence  in  a  prosecution  for  cattle 
theft  Add  under  the  evidence  to  be  erroneous. — 
York  V.  State  (Tex.  Cr.  App.)  128. 

Where  an  Indictment  for  cattle  theft  al- 
leges that  A.  was  holding  the  property  for  O., 
who  was  the  real  owner,  and  the  evidence  e^ 
tablished  such  ownership  and  possession.  It  is 
error  to  instruct  that  defendant  cannot  be  con- 
victed unless  O.  was  the  owner  or  had  the 
actual  care  and  control  of  the  stolen  cattle.— 
York  V.  State  (Tex.  Or.  App.)  128. 

An  instruction  on  the  question  of  ownership 
in  a  prosecution  for  theft  of  a  cow  held  erro- 
neous, as  calling  attention  to  a  particular  part 
of  the  testimony,  and  authorizing  the  jury  to 
regard,  as  provfi^;  ownmhlp,  the  brand  on  a 
cow  in  que8tion.M9arrett  v.  State  (Tex.  Or. 
App.)  IW. 

A  charge  that  the  jury  should  acquit.  If  they 
believed  that  defendant  had  in  her  possession 
money  which  she  piclced  up,  and  did  not  take 
it  from  the  person  of  the  prosecuting  witness, 
heU  not  objecdonable.— Jaapv  t.  State  (Tex, 
Cr.  App.)  ffyi. 

Under  an  information  for  theft,  describing 
the  property  as  "lawful  money  of  the  United 
States,"  proof  of  a  theft  of  ulvet-  certificates 
or  national  bank  notes  was  a  variance.- Perry 
V.  Stete  (Tex.  Or.  App.)  400. 

Where  the  only  testimony  as  to  the  market 
value  of  stolen  property  was  that  of  an  ex- 
pert, who  stated  that  it  was  $22  to  (24,  an  in- 
struction authorizing  a  conviction  on  a  value 
above  the  market  valne,  if  such  vsine  existed, 
was  erroneous.— McBroom  T.  State  (^x.  Or. 
App.)  480. 

That  an  indictment  for  cattle  theft  alleges 
that  the  cattle  were  the  property  of  an  un- 
known owner  does  not  relieve  the  state  from 
the  necessity  of  proving  that  they  were  cattle 
belonging  to  such  an  owner.r-I^w>on  T.  State 
(Tex.  Cr.  App.)  489. 

Where  an  indictment  for  cattle  theft  allege! 
the  animals  to  have  been  stolen  from  an  un- 
known owner,  testimony  that  cattle  had  been 
lost  by  certain  persons  was  inadmissible.— Daw- 
son V.  State  (Tex.  Cr.  App.)  480. 

Where,  on  a  prosecntion  for  theft  of  cattle 
of  an  unknown  owner*  there  la  no  evldance  that 
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aD7  nnknowB  owner  poaseued  aoy  cattle  in 
that  part  of  tiM  eomUj,  or  tbat  the  «ntmals 
In  tiie  dateDdaiifi  yommaion  beIoiig«d  to  anj 
unkDowa  ownar.  tba  CMviction  cauot  be  lua- 
tafatadLHQawaOD  t.  Statr  (Tex.  Cr.  App^  4S9. 

LAW  OF  THE  CASE. 

I>ecialon  on  appeal,  see  "Appeal  aad  fiiror," 
11  18-17. 

LEASES. 

Sm  **LandIwd  ana  Tenant" 

LEGACIES. 

am  "WUla." 

LEVY. 

Of  execution,  aee  "Execution,"  {  L 

LIBEL  AND  SLANDER. 


I  1.  Wfwda  m4  «eta  MtliMiaUa»  ud 
UaMUtr  therefor. 
Words  ekaising  tbat  **tlie  neffroM  who  were  : 
aatd  to  have  the  Bmallpox  had  no  breaking  out 
or  emptiOD*'  until  plaintiff,  the  attending  phy-  i 
ilcfan,  "applied  a  lalve  to  their  faces  and  \ 
caased  it  to  break  out."  do  not  charge  im- 
proper treatment,  anprofessiona)  conduct,  or  j 
want      faitegrity,  anu  are  therefore  not  ae- ' 
tlonable  per  se.— Mature  t.  Bubbard  (Sy.)  460.  i 

Words  charging  one  la  a  burinesa  or  pro- 1 
fession  with  Ignorance  or  want  of  eblU  in  a  i 
particular  traQoactleo  are  not  ordinarily  action- 
able per  ae.— Manlrft  t.  Hubbard  {Kj.)  46^. 

A  pnUieation  that  there  an  and  hare  been  no 
eases  of  smallpox  in  a  certain  town,  as  pub- 
lished bj  plaintiff,  a  physician,  la  net  actionable 
per  Be.--4ianire  r.  unbbard  (ISy.)  4M. 


I  8.  Prl-rileged  oommnxieattoaa, 
malice  therein. 
An  allegation,  thoitgh  false,  by  a  defendant 
in  a  cross  complaint  In  a  divorce  proceeding, 
that  her  husband  had  been  cohabiting  with  the 
plaintiff,  was  an  absolutely  prlTllegcd  itate- 
ment,  for  which  Hbel  wiU.not  Ue.— Jones  t. 
Brownlee  (Mo.)  796. 

I  3.  AetloBa. 

The  vehue  of  an  action  to  recover  damacea 
for  a  libel  pabUmed  In  a  newsp^ker  Is  in  any 
county  in  which  the  newspaper  was  circulated, 
and  svnunoas  may  be  Berved  in  a  county  other 
than  that  in  which  the  action  is  brought.-.* 
Cincinnati  Times-Star  Co.  t.  France  (Ky.)  18. 

Where  the  words  complained  of  are  not  ac- 
tiooable  ptr  se,  there  can  be  no  recovery.  In 
tlM  absence  of  an  aveisBent  of  special  damace. 
— Manire  t.  Hubbard  (Ky.)  466. 

A  school  board  had  no  rii^t  to  enlace 
plaintiff  to  lobl^  against  a  measure  affecting 
his  teonre  of  otDce  and  the  existence  ol  tiie 
board.— StaA  t.  PnbUshars:  Oeorg*  Knioiv  ft 

Go.  (Mo.)  668. 

-Bvidcnee  of  pIaIntlfl*B  prvriona  good  charac- 
ter is  not  admissible  in  chief  to  prove  that  he 
Is  not  goilty  of  the  matters  charged  in  a  libel, 
but  is  admissible  on  the  question  of  damagea.— 
Stark  T.  Publishers:  George  Knapp  St  Oo. 
(Mo.)  669. 

Where  the  defamatory  matter  complained  of 
in  a  libel  suit  la  in  general  terms,  uie  partic- 
ular facta  relied  on  by  defendant  as  warranting 
the  charge  muat  be  set  forth  specifically  bi  tUa 

Slea  of  jnstiScQtion.  —  Stark  -v.  Publishers- 
eorge  Knapp  &  Oo.  (Mtf.)  669. 

Defamatory  matter,  complained  of  in  a  libel 
suit,  Aeld  aofikiently  specific  to  advisa  plaintiff 
of  toe  partionlar  matter  ha  would  be  called  on 


to  meet.— Stark  t.  WUUbmK  George  Knapp 

&  Co.  (Mo.)  669. 

Where  the  defeadant  in  Hbd  ararrad  that 
she  made  the  libelous  all^rstion  In  a  piMiding 
in  divorce  on  reasonable  grounds,  a  failora  to 
prove  the  avennmts  of  the  answer  «tU  not 
deprive  her  of  the  abeotntP  piiTlleged  duime- 
ter  of  the  allegation^— Jonea  t.  Brownlee  (Mo.) 
780. 

LICENSES. 

For  sale  of  Intoxieatlng  Uqsora,  see  "I&toxi- 

cating  Liquors,"  i  2. 
Injuries  to  licensees,  sea  *mUioad%**  U  3-^ 

I  1.   Far  ooevpatlMM  mmA  priTtlag— . 

In ,  an  action  under  Bev.  fit  1880,  If  6006. 
6907,  against  a  mannfactnrer  for  faiiOTe  to 
file  statutory  statement,  held,  that  tlie  Caet 
that  defendant's  proper^  had  changed  faaads 
before  the  1st  of  June,  1896,  was  no  defense. 
—State  ex  rel.  ^unndse  v.  Horton  Land  db 
Lumber  Co.  (Mo.)  869. 

In  an  action  nnder  Rev.  St.  1889;  H  6905, 
68OT,  against  a  manufacturer  for  failure  to  file 
the  statement  required  by  sections  6821,  6807. 
Add  proper  to  admit  evidence  tending  to  prove 
the  value  of  defendant's  raw  material,  anidi- 
ed  products,  and  machinery  on.  hand  on  nay 
date  between  the  first  Monday  In  Mardk  and 
the  first  Monday  in  June.  ISBe;^— State  ax  reL 
Nunnelee  v.  Horton  Land  Sl  Lumber  Oo.  ilfo.) 
868. 

Tn  an  action  under  Bev.  St  1888,  H  6005, 
6907,  against  a  manufacturer  for  faifnre  to 
file  the  statement  required  by  sections  6S21. 
(!S87,  heli  proper  to  overrule  objections  that 
the  petition  did  not  state  a  cause  ot  action. — 
State  ex  rel.  Nunnelee  v.  Horton  Land  A  Lnm- 
ber  Co.  (Mo.)  869. 

la  an  action  nnder  Rev.  St.  1889,  f|  6006. 
6967,  against  a  manufacturer  for  failure  to  file 
the  statement- required  by  sections  6821,  66B<7. 
htM,  that  defendant's  bond  was  snffict^tt  evi- 
dence to  prove  that  a  license  was  delivered  to 
It— State  ex  rel.  Nunnelee  v.  Horton  Ijand  A 
Lumber  Co.  (Mo.)  868. 

In  an  action  under  Rev.  St.  1889.  SI  6006. 
6007,  held  proper  to  refuse  defendanrs  dec- 
laration that  it  was  not  HaUe  If  its  property 
had  been  sold  nnder  an  execution  prior  to  Jun« 
1,  1806:  no  such  issue  being  pleaded.— State 
ex  rel.  Nunnriee  t.  Horton  Xuid  A  Lumber 
Oo.  (Mo.)  868. 

LIENS. 

See  "Attorney  and  Qient,"  1  1;  "LiveTj  Sta- 
ble Keepers." 

Bttployfts.  see  "Master  and  Servant"  I  2l 

Landlord's  lien  tot  rmt  see  "Landlord  and 
tenant"  (  3. 

Mortgage,  sea  "Mwtgages,"  I  2. 

Of  farm  laborer  on  crop,  see  "AgrkniHara." 

Purchase-money  lien,  see  "Joint  Adventniea." 

Subrogation  to  rights  of  U^iois*  see  "Subn^a- 
tiou. 

Vendor's  Uen  on  landa  sold,  see  "Ytndar  and 
Purchaser,"  t  6. 

LIFE  ESTATES. 

See  "Dower";  "Remaindera." 
Creation  by  will,  see  "WiUs^"  |  S. 

A  decree  for  the  sale  of  lands  CMivayad  In 
trust  to  the  use  of  one  for  life,  then  ta  his 
children,  rendered  before  any  snch  ddklrai 

were  in  esse,  but  preserving  the  rights  of  such 
children  In  the  proceeds  of  the  sale,  would  be 
binding  on  all  such  children.  In  absence  of 
fraud.— Kidl^  v.  HalUday  (Teon.  Sup.)  1Q2S. 

Slnos  a  petitiim  for  the  sale  of  landa  deeded 
in  truat  to  i»a  far  lUa,  remainder  to  hia  diB- 
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dren,  AMI  hj  the  trtutee  and  HI*  traant  btfoM 
blrOi  0^.  tba  latter'a  ckUdren.  vu  not  wltUD: 
Shannon's  Code,  tit.  2.  c.  8,  Bmtiaa  SOtft  «£ 
that  chapter  had  no  application  thereto.— Bid- 
■er     Hallida;  (Tenn.  SofO  102&. 

Where  a  decree  of  sale  of  proper^  deeded  Id 
tnut  to  the  use  of  one  for  lifiy  then  to  Mr  t^H- 
dren,  was  rendered  before  birth  of  any  such 
children,  it  was  immaterial,  as  to  its  binding 
force,  whether  the  bill  was  Iwmight  by  or 
aeainst  the  life  tenant— Bidlv  t.  Halllday 
(Thu.  8op^  1036, 

LimiTATION  OF  ACTIONS. 

See  "Adverse  Possession";  "mtetmeHtt**  |  S; 

"Befonuadon  at  laatmmenta/'  |:  2. 
Action  tor  accoontinf      affBBt.  aM  "Prinelnl 

and  A»ant,"  i  1. 
ForedoBure*  see  "Mortnees,"  |  6. 
Snita  to  set  aaide  CraDdulent  coDveyanMj  aw 

"Fraudnleat  Converances,"  1  2. 
Time  for  taking  appeal^  see  '^Appeal  uid  Br> 

rw,'*  I  6. 

I  1.   StetatM  «f  llmltatloa. 

A  written  order  for  goods,  containing  a  prom- 
iae  to  pay  therefor,  la  a  contract  of  sale,  and 
hence  tbe  four-year  atatnte  of  limitationa  ap- 
plies thereto.— VoeJcker  t.  McKay  (Tex.  CiT. 
App.)  4&t. 

An  fnatrument  Md  fnsnffident  to  Convey  tl' 
tie  to  lands,  and  to  lie  only  an  executory'  con* 
tnuA  to  convey  land.  a|;ainst  which  the  10- 
year  statute  of  limitations  would  mn. — Le- 
ffnareniM     Farrar  CXex.  Olv.  App.)  968^ 

I  S.  CompatetloH  of  pocio4  of  Hiltit- 

tlOM. 

Ad  action  was  not  barred,  though  an  amend- 
ed ^titlon  to  perfect  the  cause  of  action  stat- 
od  ID  the  OTiranal  petition  waa  not  filed  nntU 
limitatlw  luia  niiL— Turner  t.  Hitchell  (Ky.) 
46& 

In  determining  whether  the  right  to  an  eze- 
eotioD  OB  a  Juografflt  la  barred  by  IS  years' 
UmitatlMi,  the  tiiae  of  defendant'a  absence 
ft«m  tbe  state  dnca  the  last  execution  was  is- 
sued  Is  to  be  dedacted.-^Tlttain  t*  Lenkford 
(Ky.)  1000. 

"Where  a  minor  sold  property  In  1880,  and 
attained  majority  in  1801,  his  right  of  action 
to  recover  the  land  in  1807  was  barred  under 
Gen.  St.  1865,  e.  191,  {  4.— Ogle  t.  Hlgnet 
<Mo.)  506. 

Where  limitationB  have  commenced  to  mn 
against  an  entire  debt  payable  in  installments, 
because  of  default,  the  contract  may  be  re- 
instated and  the  running  of  the  statute  stopped 
bj  aneemcot  ot  tbe  parties. — San  Antanio 
Beal-Batate,  Building  &  Loan  Ass*!!  t.  Stanratt 
(Tex.  Snp^  886. 

"Wbere  sereral  notea,  maturing  monttdy,  are 
secured  by  a  mortgage  pt-oviding  that,  on  de- 
fault ia  the  payment  of  three  notea,  all  sboidd 
become  doe,  on  stvA  default  limitationa  cont- 
menee  to  ran  against  the  entire  debt— San  An* 
tonio  Beal-Estate,  Building  A  Loan  Aatfn  t. 
Stewart  (Xez.  Sup.)  SSflL 

Where  an  amendment  to  a  petition,  alleging 
certain  facts  as  ground  for  recovery  on  ex- 
press contract,  waa  filtd  after  limitationa  ex- 
pired, and  alleged  the  same  facts  as  gnm^ 
for  recovery  for  negligent  failure  to  perform 
a  duty  imposed  by  implication  of  law,  held, 
that  the  ameDdment  was  improper  and  tbe  ao* 
tion  waa  barred.— Phcenfx  Lumber  Oo.  t.  Hoa»> 
toD  Water  Co.  fTte.  Sup.)  707. 

The  immediate  use  of  a  lake  end  a  tract  of 
land  1^  the  lublie  as  a  pubilc  park,  after  the 
owner  bad  dedared  it  should  belong  to  tbe 

gubliCt  Aeld  an  acceptance  of  the  dedication. — 
illean  T.  Qty  of  fVost  (Tex.  Qv.  App.)  S4& 


Where  the  debtor  left  Tteaa  before  the  debt 
had  been  due  fonr  years,  the  running  of  the 
statute  of  llmltatloaa  was  annuidad  dnriwc  Ua 
abeenco.— O'Neal  t.  Clymer  CDsz.  CSt.  App>) 
645. 

When  a  debtor  eonreya  Ua  Iknd-  to  Ui  wife 
In  trust  for  hlmaelt,  the  Btatnt»  of  Undtatiana 
doe*  not  TUB  In  hcK  ta-ror  against  the  daims  ot 
his  ctaditois^-O'Naal  t.  Oymw  (Sas.  Or.  App.) 
646. 

Salt  on  a  note  executed  September' 2Si  1800, 
payiabla  three  years  thereaftev;  net  bron^t 
natii  November  3,  1897,  Md  barred  hr  tta* 
fourt^ear  atatnte  of  linltatloiLi-fldinfliaiBr  T. 
Sanders  (Tex.  Ov.  App.)  737; 

1^  statute  of  limitation*  will  nm  agabut 
the  beneflciary^B  demand,  founded  on  u~  co»- 
Erieted  declaration  olf  an  expresa  exeoated  trust, 
when  the  acta  of  the  tru^se  are  eaaivalcnt  ta 
the  npadlation  of  the  trust,  and  tim  bmat' 
flciaiT  baa  baiowledge  thereof.— LaKOwno  T. 
Farrar  (Tex.  Civ.  App.)  938. 

{  8.    AeknowledsiBoat,     nmw  prOBlaa, 
and  pact  vi^weiit. 

Where  defendant  claimed  title  to  a  park  and 
lake,  to  which  a  city  asserted  title  by  dedica- 
tlon;  ma  attempt' by  def^dantto  renrtho  prop- 
erty of  the  city  JMtf  a  svffldent  recognition  of 
the  d^'a  title  to  prevent  the  running  of  the 
statute  of  limitationa  prior  to  that  timfc— Oil- 
lean  t.  aty  of  Froot  (Tex.  Civ.  App.)  34S. 

LIMrTATION  OF  LIABILITY. 

Of  carrier,  aee  'H)nrlen('»  1 1. 

LIQUIDATED  DAMAGES. 

See  "Damagea,"  |  2. 

LIQUOR  SELLINQ. 

See  "Intoxicatiog  LiQuota." 

LIVERY  STABLE.  KEEPERS. 

The  lien,  und«-  Bev.  St  art  3319,  of  a  livery- 
man on  a  horse  boarded  by  him,  is  inferior  to 
tbe  lien  of  a  dnly-r^gistued  prior  mortgage, 
when  tbe  borsa  la  left  at  tbe  stable  without 
the  knowledge  or  consent  of  the  mortgageak— 
Blackford  v.  Byaa  0^.  Civ.  App.)  16L 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  {  2. 

LOAN  ASSOCIATIOMS, 

See  "Building  and  Loan  Aasoeiationa.'* 

LOCAL  LAWS, 

See  "Statutes,"  |  2. 

LOCAL  OPTION. 

Traffic  In  intoxicating  Uqnon,  see  *7ntozicat- 

ing  LiQuors,"  {  1. 

LUNATICS. 

Sea  "JmuM  Persona." 

MACHINERY. 

Inability  of  employn  for  datoeta.  n*  **Ma8tar 

and  Servant,''^  {  4. 
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MAINTENANCE. 

See  "Cbamperty  and  Maintenance.** 

MALICIOUS  PROSECUTION. 

Bvldence  Md  to  InBtifr  tiie  direction  of  a 
verdict  in  d^endaore  favor  in  an  action  for 
malidoDS  prosecution. — Clark  t.  Thompson 
(Mo.)  IM. 

Where  the  facts,  If  true,  showed  probable 
cause,  the  question  of  probable  cause  waa 
properly  submitted  to  the  jury. — Clark  t. 
Thompson  (Mo.)  194. 

Where  there  waa  no  evidence  that  a  crim- 
inal prosecutiOD  waa  commenced  for  the  par> 

Bose  of  collecting  a  debt,  an  instruction  uiat, 
:  defmdaut  instituted  the  action  to  collect  a 
debt,  such  action  of  itself  constituted  "pro1>- 
able  cause,"  was  properly  refuaed.-KDark  T< 
Thompson  (Mo.)  194. 

MANDAMUS. 

i  1.   8«bJ««ts  and  pnrposas  of  relief. 

St.  Louis  Oity  Ordinance  19,984,  empowering 
the  board  of  public  improvements  to  contract 
with  a  certain  person  for  the  erection  on  the 
streets  of  receptacles  for  littert  not  being  based 
on  any  specificatioDS.  mandamus  would  not  lie 
to  compel  the  board  to  make  the  contract.— 
State  ez  rel.  Belt  v.  (3Ity  of  St  Louis  (Mo.) 
CSS. 

The  county  treasurer  lieing  merely  a  minis- 
terial officer,  mandamus  will  lie  to  compel  him 
to  prr  a  properly  audited  warrant.-— State  ex 
rel.  Wheeler  v.  Adams  (Mo.)  894.  - 

I  1.   JutsdlotloH,  pyoosedlMgs,  ud  vs- 

Uaf. 

Defendant,  by  failing  to  deny  platntiFs  alle- 
gation that  the  county  had  for  many  years 
maintaiued  a  swamp-land  fund,  held  estopped 
from  insisting  Out  there  was  no  such  fund 
known  to  the  law/— State  ez  rel.  Wheeler  v. 
Adams  (Mo.)  894. 

Defendant's  failure  to  deny  plaintiff's  oll^a- 
tion  that  there  were  funds  available  to  pay 

SlaintilTs  warrant  when  presented  held  to  estop 
efendant  from  claiming  that  tbere  were  then 
no  (nods  in  the  treasury  available  for  its  pay- 
ment—Stats ex  rel.  Wheeler  t.  Adams  (Mo.) 
894. 

MANDATE.  ' 

See  "Mandamus." 

To  lower  conrt  or  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  |  16. 

MANSLAUGHTER. 

See  **Homiclde,"  |  2. 

MANUFACTURES. 

»ee  "Licenses,"  |  1. 

MARRIAGE 

See  "Divorce";  "Husband  and  Wife.** 

In  action  by  a  father  against  a  clerk  for  il- 
legal iMuance  of  a  marriage  license  to  his  minor 
daughter,  plaintiff  held  estopped,  by  statement 
made  to  daujEhter,  from  saying  she  did  not  bare 
hiB  consent— Evans  T.  J<An8on  (Tex.  Olv.  App.) 
143. 

In  an  action  by  a  father  against  a  clerk  for 
the  illegal  issuance  of  a  marriage  license  to  his 
minor  daughter,  a  charge  held  erroneous  as  re- 
lieving the  clerk  from  liis  duty  to  ascertain  U 


he  could  legally  issue  die  licoise,  under  Rev. 
St  1895,  art  29ST.— Evans  v.  Johnson  (T«x. 
av.  App.)  143. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 


MASTER  AND  SERVANT. 

Lien  of  farm  laborer  on  crop,  see  "A^cd* 

ture." 

Release  from  liability  for  personal  injuries,  see 

"Release,"  |  2. 

i  1.   Th»  relatioia. 

Where  plaintiff's  minor  son  was  injured  by  a 
fire  while  employed  in  defendant's  store,  in  an 
action  for  loss  of  services,  held  proper  to  re- 
fuse to  submit  the  issne  as  to  whether  the 
building  was  a  factory  requiring  fire  escapes, 
under  dty  ordinances.— Hemischtl  t.  T^aa 
Dmg  Go.  (Tex.  Civ.  AppJ  419. 

I  X.    Berrioes  and  eompeiumtlon. 

The  allegation  of  some  specific  default  AeU 
necessary  to  admit  proof  under  a  d^ense  to  an 
action  for  services  that  the  work  was  unsatis- 
factory.— Mudgett  V.  Texas  Tobacco  Qrowinc 
&  Mfg.  Co.  (Tex.  Civ.  App.)  149. 

Instrnction  in  an  action  for  wages  Md  im- 
proper, as  Ignoring  evidence  of  waiver  of 
ground  tor  discharge  in  the  case. — Mndgett  v. 
Texas  Tobacco  Growing  &  Mfg.  Co.  (Tex. 
Civ.  App.)  149. 

Inatmctlou  Md  improper,  there  b«ng  no  evi- 
dence supporting  the  proposition  charged.— 
Mudgett  V.  Texas  Tobacco  Growing  &  MfK-  Co. 

(Tex.  Civ.  App.)  149. 

Instruction  held  improper,  as  practically 
charging  that  an  employer  could  discharge  an 
employs  before  the  expiration  of  tUs  term  with- 
out cause.— Mudgett  v.  Texas  Tobacco  Grow^ 
ing  &  Mfg.  Co.  (Tex.  Civ.  App.)  149. 

Under  Sayles'  Civ.  St.  art  3339a.  oq&  hired 
for  a  year,  wages  payable  montiiiy,  was  not  re- 
quired to  fiz  a  separate  lien  for  tiio  wages  due 
each  month^Mudgett  v.  Tons  Tobacco  Grow- 
ing &  Mfg.  Co.  (Tex.  Civ.  App.)  149. 

Under  Sayles*  Civ.  St  art  8339a.  me  hired  to 
raise  a  tobacco  crop  had  no  lien  for  "expenses" 
incurred  in  raising  the  same. — Mudgett  v.  Tex- 
as Tobacco  Growing  &  Mfg.  0>.  (Tex.  Civ. 
App.)  149. 

5  3.    Master'a  llabUlty  for  lajwrtoa  to 

servant. 

It  was  the  duty  of  the  foreman,  when  leav^ 

ing  plaintiff  in  charge  of  a  grinding  msf^ne, 
to  warn  him  of  the  danger  and  to  instruct  him 
how  to  unclog  it  especially  as  the  foreman  had. 
a  short  time  before,  had  his  flngtf  injured  In 
running  his  hand  into  the  spout— Standard 
OU  Co.  V.  Eiler  (Ky.)  6. 

A  section  foreman,  whose  duty  It  was  to  con- 
trol the  brakes  on  a  hand  car,  was  the  superior 
of  the  men  on  the  car  and  not  tbelr  fellow  aerv- 
ant,  and  therefore  the  master  is  liable  for  th« 
death  of  one  of  them  through  his  negligence. — 
Illinois  Cent  B,  Oo.  v.  Josey's  Adm'z  (Ky.! 

In  an  action  for  injuries  received  by  over- 
exertion in  attempting  to  lift  a  truck  wheel 
out  of  a  drainage  hole  In  the  floor  of  defend- 
ant's cotton  mill,  held,  that  the  hole  was  a 
patent  and  obvious  defect,  and  that  it  waa  not 
necessary  for  defendant  to  caution  plaintiff  in 
regard  to  same.— Ferguson  v.  Phcenix  Cotton 
Mills  (Tenn.  Sup.)  53. 

The  condnctor  Of  a  freight  train,  who  also 
assists  in  switching  cars  at  stations,  is  not  a 
fellow  servant  of  a  station  agent — LoniavUle 

6  N.  B.  Co.     Jackson  (I6nn.  Su^}  771. 
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Sayles'  CIt,  St  art.  4600f,  does  not  render  a 
railroad  CMnpany  liable  for  an  Injury  received 
by  a  section  man,  injured  while  engaged  in  un- 
loadint;  a  car  by  the  negligence  and  incompe- 
tence of  a  fellow  servant.— Lawrence  t.  Tex- 
as Cent  Hy.  Oo.  (T«.  Cir.  App.)  842. 

Where  plalntiiTa  minor  son  was  injured  by  a 
Qre  while  in  defendant's  employ,  in  an  action 
for  loss  of  services,  held  that  no  liability  on 
the  theory  of  discovered  peril  was  presented. — 
Herniacbel  r.  Texas  Drug  Oo.  (Tex.  Civ.  App.) 
419. 

I  4.   ^—  Te«la,  bu«U»«it>  ftppUMoaa, 
and  plMM  for  wovk. 

In  an  action  by  a  servant,  evidence  held  to 
ahow  the  master  negligent  Id  not  properly 
guarding  machinery,  as  required  by  Act  Qen. 
laiem.  April  20,  1891.— Lore  v.  American  Mfg. 
Oo.  (Mo.)  67& 

In  an  action  by  a  servant  for  injuries,  an  In- 
struction held  properly  refused  as  imposing  a 
leas  degree  of  care  on  the  master  than  is  re- 
quired  Act  Oen.  Aisem.  April  20.  1881.- 
Lors  T.  American  Mfg.  Oo.  (Mo.)  67S. 

The  maintenance  of  a  railroad  bridge  hav- 
lug  one  overhead  h«un  lower  than  the  other 
beams,  and  so  low  that  it  may  strike  em- 
ployes standing  on  top  of  cars,  Aeld  negligence. 
—Gulf,  0.  &  S.  F.  Ry.  Oo.  v.  Knox  (Tex.  Civ. 
App.)  069. 

Evidence  htid  to  show  an  injury  to  one  em- 
ployed on  a  freight  train  to  have  been  caused  i 
by  the  negligence  of  the  company. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  t.  Miller  (Tex.  Oiv. 
App.)  978. 

t  S.    —  Blaka  asaiuied  by  serVukt. 

Where  a  servant  slipped  on  the  slippery  floor 
of  a  factory  and  was  injured  by  her  hand 
I»a8^ng  through  an  Insufficient  guard  about  the 
gearing  of  the  machinery,  a  contention  that 
she  had  assumed  the  risk  of  slipping  and  that  it 
was  the  proximate  cause  of  the  injury  hdd 
without  merit — Imtb  v.  American  Mfg.  Co. 
(Mo.)  678. 

Where  a  servant  was  Injured  by  her  hand 
being  caught  in  cogwheels  insufficiently  guanl- 
ed,  plaintiff  was  not  chargeable  with  the  action 
of  employee,  before  she  had  been  employed, 
which  had  rendered  the  guards  inetEectlre.— 
Lore  T.  American  Mfg.  Co.  (Mo.)  878. 

A  servant  held  not  to  have  assumed  the  risk 
arising  from  the  dangerous  condition  of  appli- 
ances.—Panck  T.  St.  Louis  Dressed-Beef  & 
Provision  Oo.  (Mo.)  80a 

In  an  action  for  injories  received  by  over- 
exertion in  attempting  to  lift  a  truck  wheel 
out  of  a  drainage  hole  In  the  floor  of  defend- 
ant's cotton  mill  held,  that  It  was  not  incum- 
bent on  defendant  to  prove  the  plaintiff's 
knowledge  of  the  hole.— Fergnson  t.  Pbcenix 
Cotton  Mills  (Tenn.  Sap.)  D3. 

Plaintiff  held  not  entitled  to  recover  for  In- 

i'nries  received  by  straining  and  overexerting 
limself  in  attempting  to  lift  a  truck  wheel  out 
of  a  drainage  hole  in  the  floor  of  defendant's 
cotton  mill.— Ferguson  t.  Phoenix  Cotton  Mills 
(Tenn.  Sup.)  63. 

In  an  action  for  Injuries  received  by  over- 
exertion in  attempting  to  lift  a  truck  wheel 
out  of  a  drainage  hole  In  the  floor  of  defend- 
ant's cotton  mill,  an  instmction  that  if  the 
plaintiff  could  have  seen  or  known  of  the  ex- 
istence of  the  hole  by  the  exercise  of  ordinary 
care  and  prudent,  the  defendant  would  not  be 
liable,  wasproper.— Ferguswi  t.  Phouilx  Cot- 
ton Mills  d^m.  Bop.)  58. 

The  rale  that  a  servant  cannot  recover  for 
Injuies  received,  If  he  bad  eoual  facilities  with 
the  master  for  ascertaining  tne  dangers  of  the 
employment,  la  not  applicable  to  an  injury  re- 


ceived through  an  incompetent  fellow  servant. 
—Lawrence  t.  Texas  Ont  By.  Oo.  (Tex.  Qt. 
App.)  342. 

A  servant,  injured  through  the  incompetency 
of  a  fdlow  servant,  held  not  precluded  from 
recovering  by  the  fact  that  ne  could  have 
known  of  such  Incompetmcy  by  ordinary  care. 
—Lawrence  t.  Texas  Ont  Ry.  Oo.  (T«x.  Qt. 
App.)  342. 

An  instruction  that,  If  a  section  hand  was  In- 
jured by  his  foreman's  negligence,  he  could  re- 
cover from  the  railroad,  was  error,  where  such 
hand  knew  of  the  danger  in  time  to  have  es- 
caped.—Ft.  Worth  &  D.  a  By.  Oo.  T.  GUstrap 
(Tex.  GlT.  App.)  861. 

A  servant,  injured  while  voluntarily  assist- 
ing a  fellow  servant  in  the  performance  of  the 
letter's  duty  at  his  reauest  a^d  not  entitied  to 
recover  from  the  employw  fM  auch  injuries.— 
Werner  v.  Trautwein  Ctvz.  CSt.  App.)  417. 

I  6.    ^—  Coatclbntwy     Mm^Utt*"^*  ^ 
■errant. 

Negligence  of  deceased  In  not  supporting  him- 
self by  holding  to  a  lever  on  a  hand  car  Aeld 
not  to  preclude  a  recovery  for  his  de^th,  caused 
by  the  negligence  of  the  foreman.  —  Illinois 
Cent  R.  Co.  T.  Joiey's  Adm'x  (Ky.)  703. 

In  an  action  by  a  servant  against  the  mas- 
ter for  Injuries,  evidence  held  not  to  show  plain- 
tiff guilty  of  contribntoty  negligence.— Lore  r. 
American  Mfg.  Oo.  (Mo.)  678. 

Evidence  held  not  to  justify  the  court  in  hold- 
ing as  a  matter  of  law  that  plaintiff,  injured 
by  defective  appliances,  was  guilty  of  con- 
tributory negligence.— Panck  v.  St  Louis 
Dressed-Beef  &  Provision  Co.  (Mo.)  806. 

Facts  Aeld  to  show  that  a  sectitm  hand  on  a 
railroad,  who  was  injured  by  continuing  to 
work  on  the  track  when  train  was  coming,  was 

f;ailty  of  contributory  negligmce  as  a  matter  of 
sw.— Sharp  v.  Missouri  Pac.  Ry.  Co.  (Mo.)  829. 

Facts  held  to  show  that  an  engineer  was  not 
guilty  of  such  reckless  and  wanton  disregard 
of  human  life  as  to  make  his  company  liaUe 
to  a  person  injured,  notwithstanding  his  con- 
tributory negligence.— Sharp  T.  Missouri  Pac. 
Ry.  Co.  (Mo!)  829. 

f  7.    »-  Aotlosa. 

Where  plaintiff,  who  was  17  years  of  age 
and  unskilled  In  the  use  of  machinery,  had 
Just  been  assigned  to  the  duty  of  putting  corn 
into  the  hopper  of  a  grinding  machine,  the 
question  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  putting  his  band  In 
a  spout  at  the  bottom  of  the  machine  for  the 

gnrpose  of  onclogging  it  was'  for  the  Jnry.— 
tandard  OU  Co.  t.  Eller  (Ky.)  & 

In  an  action  for  injuries  founded  on  Act  Gen. 
Assem.  April  20,  1^1,  held  sufficient,  If  com- 
plaint states  facts  bringinjt  the  ease  inthln  the 
statute,  without  pleading  it — Lore  v.  American 
Mfg.  Oo.  (Mo.)  678. 

Where,  in  an  action  by  an  employ^  for  Inju- 
ries received  in  a  cotton  mill,  there  was  no  as- 
signment that  the  evidence  did  not  support  the 
verdict,  the  court  will  not  consider  a  conten- 
tion that  plaintiff,  because  of  the  poor  light  at 
the  place,  and  because  of  his  stooping  posture, 
necessitated  by  the  place,  cuuld  not  have  avoid- 
ed the  alleged  defect — Fetcuson  t.  Phcenlx 
(^tton  Mills  (Tenn.  Sap.)  53. 

Facts  held  sufficient  to  support  a  verdict 
against  a  railroad  company  on  the  ground  that 
a  station  agent  was  negligent  in  leaving  a 
"pinch  bar"  lying  between  the  rails  of  a  side 
track.— Louisville  &  N.  R.  Co.  r.  Jackson 
(Tenn.  Sup.)  771. 

An  instruction  that  a  section  hand  could  re- 
cover from  a  railroad,  If  he  was  Injured  by  his 
foreman's  BegUgence,  Md  not  mpported  by  th* 
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plaadu«.— Ft.  Worth  &  D.  a  By.  Oo.  OU- 
■tap  (Tex.  CIt.  App.)  S61. 

In.  an  action  for  loss  of  serrices  of  plaintifTs 
utaMT  -son  -from  b^mitB  Twafcved  while  in 
dflfandaot'a  emptor.  Mid  proper  to  direct  a  vtr- 
diet  for  defeBdant—HemiaclKl  t.  Texaa  Drag 
Go.  (Tar.  Or.  App.)  419. 

A  printed  book  of  rules,  warning  a  brake- 
man  of  the  danger  in  standing  erect  while  pasa- 
Ing  under  a  oertain  bridge,  Md  tosuffirient  as 
a  matter  of  law  to  show  that  a  brakemam  a«- 
snmed  inch  risk.— Oulf,  G.  ft  8.  F.  I^.  Oo.  T. 
Knox  CL'ox.  ClT.  App.)  MO. 

In  an  action  toe  InjurlM  to  an  «nx»Ioy£  oc- 
cnrring  from  a  failnre  to  inspect  tiie  freight 
ears  of  the'einpl07er,  evidence  that  the  -amplor- 
er  had  formerly  bad  tvo  inspectors  at  tiie  place 
of  the  injury,  hnt  had  nrae  at  the  ttaue  Of  the 
McMei^  Md  competent>-MlBBoiirl,  K.  ft  T. 
Rj.  Co.  of  l^exaa  t.  Vlller  (Tex.  Gir.  App.)  078. 

|  &    TitoWMWw         4«JbsIm  to  ihira 
persona. 

Where  the  servants  of  independent  emitract- 
ora  uigaged  in  repairing  a  building  used  an 
aah  lift  belonging  to  the  owners  of  the  build- 
ing flor  tlie  purpose  of  remoTing  dirt  from  the 
basement,  the  owsttrs  are  mat  liaiote  tat  an 
injury  to  a  serrant  of  the  contractora  result- 
ing •from  a  defect  in  the  Hft— Butli  r.  Grant 

(^.)  ses. 

Wh«-e  plaintifTs  minor  son  was  injured  while 
complying  with  the  directions  of  the  drirer  in 
tiie  employ  of  defendant,  held,  in  the  abeence 
of  proof  .that  the  driver  had  any  aothority  omr 
pjalntiff'a  nnployte,  that  it  was  error  to  chanre 
that  the  deCendaBt  was  UaUe  for  his  aetit— 
WilliaDiB  T.  Gobble  (Turn.  Sap.)  61. 

MATERtALITY. 

Of  eridcnee,  see  "Grbninal  Ijbw,"  41  4-10. 
 in  Civil  actions,  see  "Evidence,"  i  4. 

MEASURE  Of  DAMAGES. 

See  "Damagea."  |  & 

MEETINGS. 

Of  municipal  council,  see  "Municipal  Oorpora- 
tioaa,"  #2. 

SAool  district  meetinga,  'see  "Schools  and 
Sebaol  Dlatrictt,"  %  1. 

MEMORANDA. 

Beanlred  by  atatute  of  fraada,  see  "Frauds, 
Statute  of,"  1  8. 

«INES  AND  MINERALS. 

I  1>    XHle,  oaarrvyuieea,  mmA  eowtaweta. 

Where  a  leasee  was  mtitled  by  a  mining  lease 
to  houses  erected  by  him  on  the  leased  land, 
anliject  to  Uie  option  of  the  lesson  to  purchase, 
the  lessors  having  failed  to  exercise  that  op- 
tion, the  lessees,  naving  subsequent!/  acquired 
an  interest  in  the  land,  are  entitled  in  a  oarti- 
tioQ  to  that  part  of  the  land  on  which  the 
hou^  are  aftuated.~Brln]unver  t*  Bankin 
(Ky.)  1007. 

MINOfRS. 

See  "Infants." 

MISREPRESENTATION. 

See  'Traud." 

MONEY  PAID. 

Wliere  a  Hij  was  compelled  to  pay  ftff  by- 
^ranbi  whldi  it  ofdered  for  tiie  cetrnty  for  the 


coort-hoose'Smnre,  it  may  recover  of  tiw  vonn- 
ty  the  amooirt  paid.— CSky  ef  Stanford  t.  •Ub- 
eoln  County  (Ky.)  4eK. 

MQ>£YRECBV£D. 

■Becomy  of  tax  paid,  see  "Taxatkv,**  I  & 

MONOPOLIES. 

1  1.  TruMs  and  other  eomblBatloats  bi 
reatralBt  of  trade. 
An  asreement  not  to  asU  lieer  to  aay  one  -ex- 
cept defendant  within  a  aertidn  termoir  Md 
not  to  come  wfthln  Ber.  St.  lAOS,  art.  5B13,  de- 
finiitt  trustSt— iVaudgweghe  t.  Amerieui  Bnsp- 
ing  Go.  (Tex.  Ckr.  Aiip.)  SSO^ 


MORTGAGES. 

Effect  of  diaebarge  of  aarety  on  wattftma  s»- 

curing  his  liability,  see  "Princtpal  aad  Sin^ 
ty."  8  4. 

Parol  evidence,  see  ''EridentTe,"  I  8. 
Penonal  property,  see  "Chatttil  Alwctgagea." 

f  1.   Seqvlsltea  and  •vvatdlty. 

In  a  proceeding  In  equity  to  have  a  wananty 
deed  aosointe  on  its  face  deetaied  a  mortgaxe. 
evidence  Aafd  aafiSdent  to  support  a  findiDg  that 
the  deed  was  in  fact  a  mortgage.— Oianee  v. 
Jennings  (Mo.)  177. 

A  party  wlio  i«f  oaes  to  leeognise  a  valid 
jOTsement  that  an  instrument  conveyisig  an 
.usobite  titie  should  be  treated  as  a  mortsage 
fa  not  Mtitled  to  be  relieved  of  tlie  payssent 
of  costs  of  a  suit  to  enforce  the  agreement.— 
Spioer  V.  Johnson  (TpDn.  Oh-  App.)  lOlL 

A  decree  confirming  a  partition  sale  and  vest- 
ing title  in  one  who  advanced  the  pi"**'ai* 
money  for  a  bidder  who  could  not  comply  with 
his  bid  Ifld  to  tie  a  mortgacSk— Spioer  v.  John- 
son (Tenn.  Ch.  App.)  loll. 

In  vroceediogs  to  foieclaae  a  nBitgage,  Md; 

that  toe  "description  of  the  land  was  suBneatly 

definite  to  warrant  a  forecloanie.— Olenn  v. 
Seeley  (Tex.  Civ.  App.)  859. 

I  X.    Gonatniotioa  and  openttioau 

Where  a  mortgagor  taeumbeied  real  estate  to 
which  he  did  not  have  any  titta,  bat  sabse- 

Suentiy  became  the  mor^gee  of  the  property 
y  a  mortgage  from  the  owner,  Add,  that  the 
satisfactioQ  Qf  the  Bccond  mortgage  without  no- 
tice Of  tlw  existence  of  the  first  defeated  what- 
soever title  inured  to  the  first  mortgagw  under 
Saad.  &  H.  Dig.  |  088.— Tunnan  T.  Sanford 

Where  a  mortgagor  hicnmbered  teal  estate 
to  vrtiich  be  did  not  have  any  title,  but  subso- 
qaently  became  the  mortgagee  of  tie  property 
by  a  mortgage  from  the  owner,  whatever  in- 
terest the  first  mortgagor  received  l>y  the  sec- 
ond mortgage  did  not  Inure  to  a  purchaser  at 
the  sfaeriS'a  sale  on  the  foredosoie  of  the  same, 
under  Sand.  &  H.  Dig.  I  608.— Tnman  t.  Saa- 
ford  (Ark.)  167. 

A  recital  in  a  Junior  mortgage  of  the  exist- 
ence ot  a  prior  mortgage  Ada  not  to  estop  the 
junior  mortgagee  to  contest  the  validity  erf  the 
prior  mortgage.— Allan  Wast  Ooonnlasion  Go.  v. 
Brown  (Ark!)  913. 

Where  xlefendant  owed  plaintiff  H.000,  and 
made  a  trust  deed  stating  that  he  owed  plain- 
tiff "about  11,500,  which  I  vrisb  paid  in  full," 
held  that  the  deed  Intended  the  payment  of 
only  11,500.— Hightower  r.  Wray  (Tenn.  Sup.) 
SB. 

Pasoh,  Dig.  art.  4985,  was  superseded  by  the 
Tonrth,  fifth,  and  thirteenth  sections  of  Act 
S>eb.  5,  1940,  so  that  the  record  ot  a  mortgage 
made  after  1B40  and  not  recorded  wltbfai  80 
days  k  conatructive  mUm  to  pnrdwsera  after 
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the  date  of  neoidd— Tninir  r.  Oodmn  <Tix. 

Sup.)  e2B. 

Wliere  a  mortgage  prodded  tbat  In  case  of 
dcfaalt  in  the  payment  of  interest  tbe  mort- 

fage  debt  should  thereoJTter  bear  Interest  at 
0  per  ceaLt  aod  tbe  mortgaged  premUea  were 
destroyed  bjr  ftre,  which  rendered  the  mortga- 
COT  tnaolrent,  the  mortgagee  Add  entitled  to 
10  per  cent,  from  the  time  of  d^anlt. — Pan 
Hande  Nat  Bank  t.  Secvitr  0».  (Tex.  Qt. 
App.)  781. 

Where  a  mortgage  to  secure  futore  advaDces 
recited  that  It  secured  a  note  for  a  certain 
amount  owing  by  the  mortgagor,  but  no  such 
note  was  giren,  and  gnbseqaentl;  one  tar  tbe 
aoaeunt  actuallT  dot  oa  aeconnt  was  executed, 
tbe  mortgagee  haa  a  lien  fo*  the  debt  remain- 
ing unpaid,  iatfttded  t»  be  eecured  by  tbe  mort- 
gage.—Glenn  T.  Seeley  (To.  OIt.  App.)  8CSe. 

S  3.    AallvKmemt  of  moriaraKO  or  debt. 

Where  money  was  paid  by  defeudent  to  gar- 
ntafaee  ia  part  payment  of  a  cash  iBstaUtnent 
for  purchaee  of  a  mortgaee,  im  defendant's 
resdssion  of  the  porotmsa,  uie  money  Md  not 
mbject  to  immlsasant  by  endttors  of  defend- 
ant.—Tangban  T.  QacBsr  (TtoD.  Sap.)  777; 
Blade  V.  aame,  Id. 

f  4.  Transfer  of  property  mortBaced 
or  of  aBoltT  of  redermptloM. 
One  who  has  nmply  bought  land  subject  to 
a  troBt  deed,  wlthoot  assnming  payment  of  the 
note  seeued  thenAgr,  la  not  entitled  to  qnestion 
tbe  ownetsMp  of  ue  note  by  title  pi^tifl  in  a 
suit  to  foreclose  the  deed.— Board  of  ^l^stees 
«f  WeatiBinster  CoUcga  t.  Ffenwl  (Mo.)  Sll. 

One  who  accepts  a  warranty  deed  redting 
that  it  is  made  aabject  to  a  deed  of  trast  ex- 
ecuted on  the  Bsme  date  takes  the  land  sub- 
ject to  tbe  trust  deed,  though  he  Is  iu  poases- 
sion  under  a  prior  anrecorded  land  contract. — 
Boofd  of  Tiusteea  of  Westminsttr  OoUege  t. 
Ftaaal  (Me.)  SLL 

Where  mortgaged  propeFtx  was  sold  by  the 
sole  devisee  of  the  mortgagor,  subject  to  the 
mortgage,  the  contention  that  the  pnreiiaaeT 
was  not  liable  for  any  deficiency  because  his 
vendw  waa  not  so  liable  could  not  be  sustained. 
—FmaA  T.  Wri^  (Tex.  Civ.  App.)  OM. 

I  6*    Paymoat  «r  porfemaaoo  of  ooa- 
ditioB.  roloaso,  and  satisfaetion. 

'Where  a  mortgagee  indorsed  his  moctga^e 
"Oanceled,"  to  enable  the  mortgagor  to  obtain 
money  by  a  new  mortgage  for  the  porpoee  of 
dlocharginr  the  existing  mortgage,  tbe  mort- 
gagor  failmg  to  obtain  Mm  money,  the  can- 
cellation, which  was  never  recorded,  did  not 
take  effect.— Boll's  Adm'r  T.  Cittzenfl'  Bank 
(Ky.)  271. 

As  between  first  and  second  mortgagees,  a  re- 
Ie««e  of  the  first  mortgage  without  conslder- 
Atioa  Md  not  effective;  toe  second  mortgagee 
having  advanced  nothing  on  the  faith  there- 
of.—S*«b  ».  Tootle  (Mo.)  579. 

Evidence  held  not  to  show  release  of  mort- 
gage.—8db  r.  Tootle  (Mo.)  S79. 

f  8.   Forooloowvo  by  aotloa. 

The  cbanceller  pn^>erly  refused  to  enforce  a 
mortgage  after  tbe  lapee  of  40  years;  tbm  daim 
being-B  stale  one,  and  no  adequate  ezenM  be- 
ing given  for  tbe  delay  in  bringing  suit.— UcAr- 
tbnr  V.  Piwtoa  (Ky.)  S66. 

Tbe  purchaser  of  mortgaged  property  at  de- 
cretal sale  executed  bond  for  the  excess  of 
price  over  tbo  mortgage  debt,  and  that  bond 
was  traaaferred  by  me  mortgagor  to  8.  tn  con- 
sideratloa  ol  bis  release  of  an  attachment  lien 
upon  otber  property.  The  sale  was  set  aside,- 
and  tbe  property  was  resold,  bringiag  more 
tban  the  mortgage  debt,  but  less  thao  it  had 
fomerly  bioutnt  SOd,  that  S.  is  entitled  to 
the  excess.— Byaa  r.  Sugg  (KyJ  702. 


Where  aa  exoestloa  parchasor  eC  land  waa 
Bot  a  party  to  a  salt  to  fiorsdoee  a  mortgage 
thercoa,  the  purchaser  at  the  forodoaurs  eale 
cannot  recover  in  trcapasa  to  try  title  againat- 
tbooe  elaiiaing  under  Uie  exeeotioa  purchaser. 
—Davis  T.  Lanier  (^z.  8np.)  886. 

A  jndgmeut  sustaining  defendant's  plea  of 
UnitatidM  in  an  action  on  notce.  wloi  fote- 
dosore  of  a  trust  deed,  docs  not  deprive  plais- 
tiff  <rf  a  right  to  foreclose  under  the  power  of 
sale.- Lee  v.  British  &  American  Mort&  Oo. 
(Tex.  av.  App.)  134. 

An  allegation,  In  a  petition  to  foredose  a 
mortgage  which  liad  been  aBsnmed  by  defend- 
ant, that  by  a  contract  between  the  sue  devisee 
of  the  mortgagor  and  defendant  tbe  latter  had 
assumed  payment  of  the'  mortgage  waa  suffi- 
cient averment  of  the  astrumptlon  on  a  general 
demnrrer.— Pant  v.  Wright  (Tex.  Civ.  App.) 

An  instruction  that  the  purchaser  of  land  waa 
not  bound  by  bis  contract,  if  thronab  fraud  or 
mistake  a  stipulation  was  made  in  the  con- 
tract which  required  him  to  par  more  taxes 
than  he  had  agreed,  unless  be  had  wglred  aoeh 
fraud,  held  not  obJectioaaUo  on  the  gnmnd 
that  fraud  could  not  be  waived  unless  the  deed 
was  accepted.— Font  t.  Wright  <Tex.  GIt.  App.) 
614. 

Where  a  purchaser  of  property  waa  inform- 
ed of  the  existence  of  certain  unpaid  taxes 
against  It,  an  instruction  that  if  tibe  pnrcha^ 
er.  with  foil  knowledge  that  there  were  unpaid 
taxes,  neverthdess  iDtMided-  to  accept  the  deed, 
he  waa  bound  by  the  contract,  held  not  obJee- 
ttosable  as  faioonidateat  with  tbo  facte.— nnt 
T.  Wxigfat  (Tec  OlT.  App.)  914. 

MOTIONS. 

Axreet  of  judgment  in  crinunai  pnwecattons,  aee 

"OrimiaalLaw,"  |  17. 
Coutinuance  in  dnl  aetioaa,  see  '*Oontlnu* 
ence;" 

New  trial  In  dvU  aettais,  see  "New  Trial,"  | 

8. 

 In  criminal  prosecutlwa,  see  "CMmtaal 

Law,-  I  17. 

MUNICIPAL  CORPORATIONS. 

See  "Ck>unUes";   "Schools  and  Bcboal  Dia- 

tricts,"  I  L 
UaDdatnoa.  see  "Handamus,"  I  1. 
Street  railroads,  aee  "Street  Bailroads." 
Bubgcti  and  tltlwi  ef  etatutoa,  aee  "Statataa." 

I  1.   Oveatiea*     altaraitlom,  oadManee, 
am<  41aaolmtl«a. 

Under  Sayles'  Civ.  St.  art.  888,  a  town 
which  had  xiade  an  inadequate  attempt  to  bo- 
come  incorporated  as  a  city,  szid  had  acted  and 
been  recognized  by  the  state  as  such,  became 
a  city  with  full  power  to  enforce  the  coHec<ioD 
of  taxes.— McMiekle  t.  Hardin  (Tex.  Qv.  App.) 
822. 

I  S.   Froooo4inco   of   eoomoU  or  othor 
gvwamlas  body. 

Ey.  St.  i  2773,  part  of  charter  of  dtles  of  the 
first  class,  requiring  the  proceodiogs  of  the  two 
boards  of  the  common  council  to  be  published  in 
a  newspaper,  is  directory  merdy,  and  the  fail- 
ure to  poblish  the  proceedings  does  not  inTau- 
d«te  an  ordinance.— Reed.  v.  Oty  of  Louisville 
(Ky.)  11. 

At  once,  upon  tSie  adoption  of  the  general 
diarter  of  dtles  of  tbe  fifth  dass,  the  diair- 
man  of  the  board  of  trastees  of  a  town  as- 
signed to  that  daaa  became  tbe  mayor,  and 
could  not  thereafter  be  cottnted  m  a  member  of 
the  coondl  In  estimating  a  quomm.— Bybee  t. 
Smith  (Ky.)  15. 
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Undftr  chtrter  of  dtiw  of  tiw  fifth  cUsa,  pro- 
Tiding  that  a  majori^  of  the  coondl,  constat 
taiff  of  alx  tnraiberi,  snail  constitate  a  qaornm, 
and  that  the  mayor  ehall  preside  at  all  meeting* 
of  the  council,  the  mayor  and  three  memhere  of 
the  council  do  not  constitute  a  qaoram.— Bt* 
t>ee  T.  Smith  (Ky.)  16. 

A  reM>lnti<ui  pennltttng  abattinK  owners  to 
improve  a  poblfc  street  at  .their  own  expense, 
if  it  had  been  passed  with  tiie  formality  re- 
quired in  the  enactment  of  an  ordinance,  would 
have  been  binding  as  an  ordinance.— Gleason 
T.  Bamett  (Ky.)  2&;  City  of  Louisville  t.  Giea- 
■on,  Id. 

St.  Loois  Olty  Ordinance  17,693,  |  6,  A«M  not 
Toid  because  conflicting  with  Rev.  Ord.  1S02,  | 
1275,  and  not  repealing  same.— Boschenberg  t. 
Boathem  Electric  B.  Co.  <Mo.)  626. 

St.  Louis  aty  Ordinance  19,984  Add  objec- 
tionable as  not  expressing  the  object  in  the  ti- 
tle.—Sute  ex  tel.  Belt  v.  City  of  St  Lonis 
(Mo.)  658. 

I  3.  Property. 

The  state  only  can  question  the  authority  of 
a  city  to  acquire  and  bold  real  estate.— Hafner 
T.  City  of  St.  Louis  <Mo.)  632. 

Under  Bev.  8t.  1845,  c.  34,  S  1,  a  city  may, 
when  necessary,  acquire  land  outside  Its  limits 
for  wharf  ^  purposes.— Hafner  r.  City  of  St 
Lonta  (Mo.)  (32. 

I  4.   OoMtrseta  1b  s«»iml. 

"When  a  part  of  the  contract  price  of  th« 
original  construction  of  a  street  was  intended  to 
cover  future  repairs,  the  contractor  was  entitled 
to  recover  of  the  dty  that  part  of  the  price  to  be 
paid  out  of  the  appropriation  for  stoeet  re- 
pairs; DO  more  specific  appropriation  being  nee* 
essary.— aty  of  Louisville  t.  Gosnell  (Ky.)  476. 

I  5.    Pnblle  improTOBaeiita. 

In  an  action  against  a  city  to  recover  dam- 
ages for  injury  to  property  in  making  a  street 
Improvement  the  criterion  of  recovery  is  the 
diminutiltm  In  Talue  (tf  plalntlfTs  property  by 
reaara  of  the  acta  oomi^ained  of.-~01ty  of 
Louisville  T.  Harbin  (Ky.f  1011. 

nie  dedication  of  land  for  a  street  does  not 
give  the  city  the  right  to  so  construct  the  street 
as  to  materially  damage  th^  property  of  the 
dedicator  or  his  vendees.— Ci&  of  Louisville  v. 
Harbin  (Ky.)  1011. 

In  an  action  against  a  city  to  recover  dam- 
ages for  injury  to  property  in  changing  the 
grade  of  a  street,  the  criterion  of  recovery  Is 
the  diminution  in  value  of  plaintilTs  property 
by  reason  of  the  acts  complained  ^)i^—Oitr  of 
Louisville  v.  Bohisen  (Ky.)  1014. 

A  claim  for  extra  work  performed  in  erect- 
ing a  city  hall  Aeld  unenforceable  for  want  of 
a  duly-executed  contract  in  confonuity  with 
defendant's  charter.— Watteraon  r.  aty  of 
Nashville  (Tenn.  Sup.)  782. 

I  6*    —  VrMmiMmry  pvooeediiMi;!  und 
ordlnaneea  or  reaolntlona. 

In  determining  whether  a  majority  In  value 
of  real-property  owners  petitioned  for  a  mu- 
nicipal improvement  e  spur  track  of  a  rail- 
road on  one  of  the  streets  was  properly  ex- 
daded.— Ahern  v.  Board  of  Improvement  Dist. 
No.  3  of  Texarkana  (Ark.)  STtS. 

In  determining  whether  a  majority  In  value 
of  real-property  owners  petitioned  for  a  mu- 
nicipal improvement  church  property  should 
lie  includeo.— Ahem  t.  Board  of  Improreinent 
Diet  No.  3  of  Texarkana  (Ark.)  575: 

In  determining  whether  a  majority  In  value 
of  real'propcrty  owners  petitioned  for  a  mu- 
nicipal Improvement  extraneous  proof  of  the 
nine  of  cborch  pnqierty  Is  admlsnbie.— Ahem 
V.  Board  of  Improvwuent  Diat  Mo.  8  of  Tex- 
arkana (Axk.)  B7& 


In  determining  whether  a  majority  In  Talue 
of  real-property  owners  petitioned  for  a  mu- 
nicipal Improvement  improvemeata  on  the 
property  snosequent  to  the  last  county  assess- 
ment and  previotis  to  filing  the  petition  ahonld 
be  included.— Ahem  v.  Board  of  Improvement 
Dist  No.  3  of  Texarkana  (Ark.)  570. 

In  determining  whether  a  mi^(»ity  in  t«Iim 
of  real-property  owners  petitioned  for  a  ma- 
nicipal  improvement,  it  was  proper  to  include 
mortgaged  property  signed  for  by  the  mort- 
gagor, though  the  mortgage  had  been  fore- 
closed.—Ahem  T.  Board  of  Improvement  UUL 
No.  S  of  Texarkana  (Ark.)  5'nt. 

In  determining  whether  a  majority  in  ralae 
of  real-property  owners  petitioned  for  a  mu- 
nicipal improvement,  the  underground  right  of 
way  of  a  water  company,  ana  that  of  tele- 
fcnifb  and  electric  light  companies,  was  proper- 
ly excluded.— Ahem  t.  Board  of  Improvement 
Dist  No.  8  of  Texarkana  (Ark.) 

It  was  proper  to  include  property  sisned  few 
by  a  purchaser,  though  the  deed  was  not  de- 
livered. In  determining  friiether  a  majority  in 
value  of  real-property  owners  petitioned  for  a 
municipal  imraovement — ^Ahern  v.  Board  of 
Improvement  Diet  No.  8  of  TexaAana.  (Ark.) 
575. 

It  was  proper  to  include  property  signed  for 
by  the  seller,  In  determining  whether  a  ma- 
jority In  value  of  real-property  owners  peti- 
tioned for  a  municipal  improvement. — Ahem  t. 
Board  of  Improvement  Dist  No.  8  of  Texarkana 
(Ark.)  576. 

Only  one-half  of  property  s^ned  for  by  <Hke 
tenant  in  common  should  be  included  in  de- 
termining whether  a  majority  In  value  of  real- 
property  owners  iwtitioned  for  a  mualdiwl  im- 

B>OT«nent— Ahem  v.  Board  ImproTenMot 
ist  No.  8  of  Texarkana  (Ark.)  675. 

Property  of  an  estate  signed  for  bj  the  widow 
was  improj^rly  included,  in  determining  vriieth- 
er  a  majority  in  value  of  real-property  owners 
petitioned  for  a  municipal  improvement — Ahern 
v.  Board  of  Improvement  Dist.  No.  8  of  Tex- 
arkana (Ark.)  675. 

Property  signed  for  by  an  execntw  was  im- 
properly included,  in  determining  whether  a 
majority  in  value  of  real-property  owners  peti- 
tioned for  a  muntdpal  Improvement — Ahem  v. 
Board  of  Improvemoit  Dlat  No.  8  of  To* 
arkana  {Atk,)  676. 

Public  propnty  was  proi»erly  exduded,  in  de- 
termining whether  a  majority  ht  value  of  real- 
property  owners  petitioned  for  a  municipal  im- 

Srovement.— Ahem  v.  Board  of  Improvement 
list  No.  3  of  Texarkana  (Ark.)  675. 

Where  more  than  a  majority  in  value  of  real- 
property  owners  petitioned  for  a  municipal  im- 

firovement,  a  decree  foreclosing  assessment 
ieuB  will  be  affirmed,  though  property  h^  been 
improperly  included  and  excluded.— Ahem  r. 
Board  of  Improvement  Dist  No.  8  of  Tex- 
arkana (Ark.)  676. 

St.  Louis  City  Charter,  art  6;  I  28^  did  not 
permit  the  assembly  to  pass  an  ordinance  re- 
(]ulring  the  board  to  make  a  contract  for  public 
work,  where  the  cost  therefor  was  borne  by  the 
contractor  and  required  no  specific  appropri- 
ation; bnt  such  section  was  governed  by  sec- 
tions' 17  and  27.  limiting  the  assembly's  power. 
—State  ex  rel.  Belt  t.  tSty  of  St  Loois  (Mo.) 
658. 

Under  St  Louis  aty  Charter,  art  6,  {  27. 
prohibiting  the  |rraeral  assembly  from  con- 
tracting for  pubuc  improvements,  Qty  Ordi- 
nance 19,964,  directing  the  board  of  public  im- 
provements  to  contract  for  the  erection  on  the 
street  of  receptacles  for  litter,  was  InTalid, 
not  being  on  any  recommendation  by  tlw  baud. 
—State  ez  reL  Belt  T.  Ottj  of  St  uvaSa  Qtmi 
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I  T.    —  AMessmeati  for  Ibeneflia,  mmd 
special  taxes. 

Objections  to  irregularities  in  the  proceedings 
of  the  board  of  beueGt  improTemeiits  nad  the 
city  conndl,  not  made  witiiin  20  days,  caauot 
be  set  ap  in  a  suit  to  enforce  tax  liens  for  the 
improTement.— Aheni  v.  Board  of  Improvement 
Dist.  No.  8  of  Tezarkana  (Ark.)  &7S. 

Under  Const  art  19,  {  27,  an  assessment 
for  local  improvements  in  proportion  to  the 
benefits  is  not  prohibited.— Aheru  v.  Board  of 
Improvement  Dist  No.  3  of  Texarkana  (Ark.) 
676. 

Under  Oonst.  art.  9,  S  3,  and  article  19,  {  27, 
a  homestpad  is  not  exempt  from  the  lien  for 
flRsesaments  for  local  improvements. — ^Ahern  v. 
Board  of  Improvement  Dist.  No.  8  of  Tex- 
arkana (Ark.)  075. 

Under  a  city  charter  providing  that  the  gen- 
eral council  may,  upon  a  petition  of  a  majority 
•f  the  property  x>wners  on  a  public  way,  grant 
them  permi^ion  to  improve  said  public  way 
tindw  the  anpervi^on  of  the  engineer,  a  pe- 
tition,  signed  oy  an  agent  for  property  owners, 
which  was  granted  by  the  council,  protected 
the  property  owners  in  the  constrnction  made 
thereunder,  so  as  to  exempt  them  from  farther 
taxation  for  that  purpose. — Gleason  v.  Bamett 
(Ky.)  20;  City  of  Lonisville  v.  Gleason,  Id. 

Thoagh  a  city  charter  required  an  "ordi- 
nance" for  the  construction  of  a  street,  yet,  as 
the  coaucil  by  resolution  accepted  the  proposi- 
tion of  the  lot  owners  and  permitted  them  to 
incur  the  expense  of  the  work,  the  city  cannot 
thereafter  charge  the  property  owners  with  any 
part  of  the  cost  of  recMUtrocting  the  street, 
upon  the  idea  that  the  construction  is  an  origi- 
nal one.— Gleason  v.  Barnett  (£^.)  20;  Oltr  of 
Ivouisville  v.  Gleason.  Id. 

Ky.  St  I  8378  (part  of  charter  'of  cities  of 
the  third  dass),  reqairing  a  specific  description 
mt  propotr  aaseBbea,  Is  £rectory  merely,  ioA  a 
failnre  to  cwiply  tbwewith  does  not  render  the 
afwessment  void.  —  Board  of  Connciimoi  of 
Frankfort  t.  rarmm'  Bank  (Ky.)  45S. 

In  assessing  property  tor  the  coat  of  the 
•rifjinal  construction  of  a  street,  the  council  of 
a  cit^  of  the  first  class  has  no  power,  in  de- 
termining the  depth  to  be  assessed,  to  cross 
another  principal  street  and  lay  the  burden  on 
proper^  fronting  on  that  street  —  Fldeliti' 
aVut  i  SafetZ'Vault  Ca  t.  Yoris*  Bz'ra  (Ky.) 
474. 

I  8.    FoUoa  power  and  rejrulations. 

Uoder  Ind.  T.  Ann.  St  H  622-684^  an  ordi- 
nance prohibttiQE  the  erection  of  wooden  bnlld- 
ings  more  than  10  feet  square  held  ultra  vires. 
—In  r»  English  (Ind.  T.)  992. 

f  9.    Us*  axd  resnlation  of  public  pla- 
oes,  property,  and  works. 

St  Lonis  City  Ordinftnce  10,084,  requiring  the 
board  of  public  improvements  to  erect  on  the 
streets  receptacles  for  litter,  and  giving  the 
contractor  the  exclusive  privil^e  of  posting  ad- 
vertisements on  such  receptacles,  was  Invalid, 
as  subjecting  the  streets  to  a  purely  private 
nse.— State  ex  rel.  Belt  T.  City  of  St  Louis 
(Mo.)  668. 

110.  Torts. 

Id  action  for  injuries  from  defective  sidewalk, 
plaintiff,  alleging  that  tbe  planks  and  supports 
of  tlie  sidewalk  were  rotten,  worn  out,  out  of 
place,  and  warped,  was  not  bound  to  prove  all 
the  defects  as  alleged.— Stern  v.  Bensieck  (Mo.) 
504. 

In  an  action  for  injuries  to  an  infant,  it  was 
error  to  charge  that  the  infant  was  bound  to  ex- 
crdse  such  reasonable  care  as  a  boy  of  his  age 
-  was  individually  capable  of  exercising;  but  the 
degree  required  was  that  which,  under  like 
circumstances,  would  reasonably  be  expected  of 


one  of  iiis  reara  and  capadty.— Stem  t.  Ben- 
sieck (Mo.)  594. 

InstmctionB  as  to  a  city's  liability  for  dam- 
ages caused  by  tbe  breaking  of  a  defective 
sewer  during  an  unusual  rainfall  approved. — 
Brash  v.  aty  of  St  Louis  (Mo.)  808. 

In  an  action  against  a  city  for  injuries  re- 
ceived by  falling  on  an  icy  sidewalk,  where  the 
evid«ice  did  not  show  that  there  was  any  other 
ice  or  snow  in  the  city,  it  was  error  to  cbarn 
on  the  theory  that  the  city  would  be  liable  only 
in  case  the  snow  or  ice  was  suffered  to  be  piled 
up  so  as  to  create  a  veritable  obstruction.— 
Ree^  V.  St  Louis  Brewing  Ass'n  (Mo.)  859. 

In  an  action  against  a  city  for  injnriea  re- 
ceived by  falling  on.  an  icy  sidewalk,  an  instruc- 
tion held  erroneous,  as  leaving  too  much  infer- 
ence to  be  drawn  from  the  common  knowledge 
which  tbe  jurors  derived-  from  thetr  everyday 
experience.— Beedy  v.  St.  Louis  Brewing  Ass'n 
(Mo.)  859. 

Smooth  and  slippery  ice,  covering  a  sidewalk 
for  a  space  of  15  feet,  is  a  dangerous  obstacle, 
which  the  city  is  bound  to  remove  within  a 
reasonable  time  after  notice,  where  thore  is  no 
other  ice  or  snow  on  the  jstreets. — Reedy  t.  St 
Louis  Brewing  Ass'n  (Mo.)  850. 

In  an  action  against  a  city  and  an  abutting 
property  owner  for  injuries  received  by  falling 
on  an  icy  sidewalk,  the  abutting  owner  was 
not  liable  for  failing  to  keep  the  gutters  In 
good  repair,  whereby  the  water  from  a  water 
pipe  on  the  building  Sowed  onto  the  sidewalk. 
—Reedy  v.  St  Louis  Brewing  Ass'n  (Mo.)  850. 

Under  the  plea  of  not  guilty  in  an  action 
against  a  city  for  personal  injuries,  it  may 
show  that  it  never  accepted  the  part  of  the 
street  where  the  accident  occurred.- Nellumg  T. 
aty  of  Nashville  (Tenn.  Sup.)  88. 

Instructions  lield  a  sufficient  presentation  of 
the  law  on  an  issue  as  to  whether  a  city  had  ac- 
cepted a  portion  of  a  street  where  an  acddent 
occurred.— Nellums  v.  City  of  Nashville  (Tenn. 

Sup.)  88. 

Where  evidence  was  undisputed  that  plaintiff 
was  driving  recklessly  at  a  high  ^eed,  and 
turned  ont  of  the  safe  track,  whereby  his  wagon 
was  overturned  by  striking  embankment  on 
side  of  street,  error  in  charging  that  the  city 
is  not  required  to  keep  its  street  reasonal^ 
safe  through  its  entire  width  held  not  ground 
for  reversal.— Oliver  t.  dty  of  Nashville  (Tenn. 
Sup.)  89. 

Municipal  corporation  hdd  not  liable  for  the 
value  of  property  destroyed  by  fire  through 
city's  negligent  failure  to  fumiui  water.— Bat- 
terwOTth  T.  Cit7  of  Henrietta  (Tex.  Oiv.  App.) 

975. 

111.  Flseal  manag;ement,  pahlle  dabti 
■eonritles,  and  taxation. 

Under  Ey.  St  $  2096,  part  of  charter  of  cities 
of  the  first  class,  a  tax  bill  authenticated  by 
tbe  assessor  by  bis  signature  is  prima  fade 
proof  that  all  steps  have  been  taken  to  make  it 
binding.— Reed  T.  Cty  of  Louisville  (Ey.)  11. 

A  contract  by  a  city  with  a  water  company, 
entered  into  prim  to  tbe  adoption  of  the  con- 
stitution, created  an  "indebtedness,"  within  the 
meaning  of  Const  I  157,  authorizing  certain 
cities  to  exceed  the  tax  rate  prescribed  therein 
when  necessary  to  enable  them  "to  pay  the  in- 
terest on,  and  provide  a  sinking  fund  for  the 
extinction  of,  Indebtedness  contracted  before 
the  adoption  of  this  constitution."- Mayfleld 
Woolen  Mills  v.  Qty  of  Mayfield  (Ey.)  43. 

The  courts  cannot  inquire  as  to  the  neceaaity 
of  a  tax  levy  made  by  a  municipal  council  with- 
in the  limits  prescribed  ^  the  constltntlon.— 
Mayfield  Woolen  MlUs  t.  aty  of  Mayfield  (Ky.) 

48. 

A  tax  levy  within  the  constitutional  limit  tor 
the  payment  of  current  expenses  is  not  void  be- 
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cause  the  tnteDtion  is  to  pty  it  to  parties  with 
whom  the  city  has  a  rold  contract  for  lightiDg 
Um  dtr.— Mayfield  Wtmlea  HUll  t.  qBcj  ot 
Uv&M  (Kj.)  43. 

The  aithorit/  giTen  a  dty  to  lery  a  tax  to 
paj  interest  on,  and  provide  a  idnUng  fund  for 
the  «xtiactioD  of,  an  Indebtedness,  muthorices 
tlw  leT7  of  a  tax  to  pay  installments  of  Buck 
tedebtedneas,  which,  by  the  contract  creatine 
1^  fall  due  tmn  year  to  year.— Ma^Md  Woot 
en  MUla  t.  City  of  Mayfield  (Ky.)  vt. 

A  tax  collector's  bond,  thongti  not  rood  as  a 
statutory  bond  to  the  extent  that  it  oinds  the 
collector  to  perform  duties  required  only  by  or- 
dinance, held  food  a*  a  common-law  bond  as 
tn  toA  duties,  and  sufficient  to  bind  the  8nr»- 
tl«a  tat  street  assessments  effected  by  tiie 
mincipal  pursuant  to  an  ordinanoa.— 'Delkar  T. 
<XtT  of  Owens boro  (Ky.)  862. 

Street  assessments  are  "taxes,"  within  Ey. 
St.  f  S412,  making  it  the  doty  of  the  tax  eol- 
teeter  cf  a  dty  of  the  third  daas  to  collect  "all 
teXM"  levied  by  tb»  city,  and  tlM  anretiM  oa 
Us  boBd  are  mbis  for  ancfa  aBsesKQaDts.— Del- 
hu  T.  City  ot  Owenaboro  (Ky.)  863. 

S  IS*  Aetiona. 

To  invalidate  a  contract  by  a  dty  on  the 
ground  that  It  creates  an  Indebtedness  In  ex- 
cess of  tlie  Income  and  rerenne  provided  for  the 
year.  In  violation  of  Const  S  1S7,  the  facu 
showing  that  audi  Ib  tbs  efCect  of  the  contract 
mnat  be  alleged.— City  of  Loolavilla  t.  Goinell 
(Ky.)  47ft 

MURDER. 

am  ^^Hamidde."  |  1. 

MUTUAL  INSURANCE 

Am  'Inmraae^*'  1 10. 

NAMES. 

Of  partn^hip,  see  "Partnei-shtp,"  f  2, 

NATIONAL  BANKS. 

Bm  "Banks  and  Banking."  |  2. 

NEGLIGENCE. 

By  partkular  claeses  of  parties,  see  "Carriers," 
ft  1.  4;  "Municipal  Corporations,"  f  10; 
'^Street  Hailroads,''^  I  1. 

—  employers,  see  "Master  and  ServaDt,"  S| 
3-7. 

—  raiirvad  coopanlea,         "Railroads,"  i% 

2-4. 

—  telegraph  or  telephone  oMnpanlaai  see 
"Tel^rapoa  and  Telephones,"  1 1. 

Causing  death,  see  "DeathV'  S  1. 
Measure  of  damages,  see  "DamegflH,"  {  8. 
Of  passenger,  see  "Carriers,"  Si  3-«. 
Of  servant,  see  "Master  and  Servant,"  |  6. 

I  1.   Acta    •*    •mlasifma  earBstitiitlas 

nsKHRenoe. 
An  instruction  defining  n«riigence  keM  not 
«rror. — Anderson  t.  Union  Terminal  R.  Oo. 
(Mo.)  874. 

I  S.    Pmiaftte  Mua  of  Injur. 

An  inatmction  that.  If  defendant  used  ordina- 
ry care  to  prevent  a  certain  injnry,  and  such 
injury  was  caused  by  the  act  of  God,  the  jury 
should  find  for  the  defendant,  held  error.— Tex- 
as &  N.  O.  K.  Oo.  t.  Andws<Ki  (Tex.  Olv.  App.) 
424. 

Evidence  lield  to  show  mine  owners*  negli- 
gence not  to  be  the  proximate  cause  of  injuries 
to  one  employed  in  the  mine.— Boe  T.  Tbomaaon 
<Tez.  Civ.  App.)  528. 


I  S.   OotttHbntory  necIicenM). 

The  injnred  servant  A^a  gmlty  of  contributo- 
ry negligence  In  standing  upon  the  aea.-rQs  load- 
ed lift  for  the  purpose  of  removing  an  oMtme- 
tion  caused  by  negligent  loading.  —  Bwh 
Grant  (Ky.)  MB. 

S  4.  Aa«Uiu. 

The  proof  of  oontributory  negligence  most 
be  clear  to  authorize  a  peremptoiy  tnstractioB 
for  defendant  on  ttiat  gn>and.-%andaxd  <M1  Ofc 
V.  Eiler  (Ky.)  8. 

Where  the  facts  show  onmistakably  that  th* 
injury  complained  of  resulted  from  an  act  of 
plaintiff  which  In  law  was  negiigenee,  a  per- 
emptory instruction  for  defendant  la  proper. — 
Bush  V.  Grant  (KyO  36S. 

Where  plalntifTs  minor  son  was  injnred  by 
stepping  on  a  defective  platform  over  a  hont 
power  operated  by  defendants  in  coanectioB 
with  tbeir  thresher,  held,  that  It  waa  not  emr 
to  admit  plaintiff's  evidence  as  to  the  condi- 
tion of  the  platform  the  day  before  the  Injury. 
—Williams  v.  Gobble  (Tenn.  Bap.)  SI. 

In  a  suit  for  the  overflow  of  land  caused  by 
the  obstruction  of  a  ditch,  evidaaca  that  on.  tlie 
removal  of  the  obstruction  the  water  needed 
hel4  admiBsible.— Texas  &  N.  O.  B.  Co.  T.  Aa- 
derson  (Tex.  Qv.  App.)  ^4. 

In  a  suit  for  the  overflow  of  land  caused  by 
the  obstruction  a  ditch,  evidence  that  on  tba 
removal  of  the  obstruction  the  water  receded 
was  not  inadmissible  as  proof  of  prior  negli- 
gence  by  subscQoent  repairs.— Texas  &  N.  O. 
B.  Co.  V.  Anderson  (Tex.  {Sr.  App.)  ISA. 

An  instruction  on  oeatribatory  negUgence,  a^ 
plicable  to  other  spedal  dtazves,  but  gtven  ie 
conDoction  with  a  charge  relatnig  to  **proxl- 
mate  cause,"  was  not  thsreby  tendavad  ano* 
neons.— Sherman,  S.  &  S.*  By.  Co.  Blaves 
(Tex.  Civ.  App.)  890. 

An  instmctirai  on  contrlbatocy  aegHgence  AeM 
to  corractly  sUte  the  law.-«hnaMn.  8.  *  8. 
By.  Co.  T.  Beves  (Xsa.  Or.  A^^)  Qfia 

NEGOTIABLE  INSTRUMENTS. 

See  **Bllla  aod  Notes";  "Boada,"  1 1. 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  dvil  actlooa,  see  "Mew 
Trlair  i  3. 

NEWSPAPERS. 

Publicatton  ot  ordinances,  see  "Mnnldpal  Oor> 
porationa,"  |  2. 

NEW  TRIAL. 

In  criminal  prosecution!^  see  "Orin^al  Law," 

f  17. 

Necessity  of  motion  for  purpMe  of  review,  aee 

"Appeal  and  Ettdf,"  i  S. 
Opemns  or  vacating  judgment,  see  "Jtidr- 

ment.^  8  2. 

Remand  by  appellate  court  for  new  trial,  aee 
"Appeal  and  Bnor.'*  |  1& 

I  1.  Wvtnw  wm*  seove  of  jeaaely. 

Where  one  of  two  joint  defendants  was  not 
liable  iu  an  action  for  tort,  and  tbere  was  a 
verdict  for  plaintiff.  It  was  not  error  to  set 
aside  tiie  verdict  as  to  the  defendant  not  Hafais 
and  permit  it  to  stand  against  the  oth».— 
Naahvilla  St  Ry.  t.  Oora  (Tena.  Sup.)  777. 

I  C.  Oronnds. 

The  court  properly  refused  a  new  trlaL  aak* 
ed  upon  the  ground  of  newly-discovered  evi- 
dence which  was  merely  cumulative.— Thomas' 
Adm'r  T.  LouisviUe  ft  N.  B.  On.  (KyO  4a, 
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A  party  -arbe  nad*  M  effort  to  obtain  deUr 
on  acfouQt  of  testimoiij  introdiieed  cannot, 
aCter  verdict  against  him,  apDly  for  a  new  trial 
on  the  EroaQd  of  sainriae.— KeUnnu  T>  Otf  of 

NaBhTUIe  (Tean.  SupO  88. 

That  a  building  association  has  no  right  to 
Boe,  because  it  has  not  paid  its  franchise  tax, 
'Canoot  be  made  the  ground  for  a  new  trial  on- 
less  the  objection  is  raised  before  motion  for 
new  trial.— Frazier  t.  Waco  Bldg.  Ass'n  (Tax. 
dr.  A  pp.)  132. 

The  refosal  of  a  new  trial  lor  e^denco  new- 
17  discorered  hy  defendant,  consisting  of  state- 
ments of  snch  party's  own  witness  contrary 
to  the  latter's  testimony  on  the  trial,  was  not 
an  abase  of  judicial  discretion. — Phifer  t. 
Hansnr  St  Tebbetts  Implement  Co.  (Tax.  CUv. 
App.)  90S. 

'Rie  refusal  of  a  new  trial  for  newly-discov- 
'ered  evidence,  which  consisted  of  statements 
ot  plaintif  *8  agent  net  dhown  to  have  been 
authoriaed  nor  to  kave  been  part  of  tiie  res 
gestK  of  the  transaction  In  controversy,  was 
proper.— Phifer  v.  Mansur  &  Tebbetts  laple- 
jnent  O0.  a?ex.  Cir.  App.)  868. 

i  8.    Pvoeeadlmcs  to  prooinro  &0w  trial. 

Formal  technical  objecttoa  to  hearing  of  plain- 
ti.S'a  motion  for  new  trial  heid  waived.— AJUver 
V.  aty  of  Nashville  <Tcun.  Snp.)  89. 

The  actliHi  of  the  court  in  ctating  that  rerdict 
against  a  carrier  for  the  Section  of  a  passen- 
ger is  excesdve,  and  in  allowing  a  remittitur, 
kH4  not  emmeons.— HooBton,  B.  ft  W.  T.  By. 
Co.  T.  Jackson  (T».  Cty.  App.)  440. 

That  an  agent**  sptatements  were  made  on 
the  "occasion*'  of  a  certain  transactloo  fteZd 
insufflcient  to  show  that  they  were  res  gestae 
of  such  transaction.— Phifer  t.  Mansar  ft  Teh- 
betta  In^emuit  0».  (Ttt.  CJtw.  ^p.)  MS. 

NEXT  OF  KIN. 

See  "Descent  and  Distribntien." 

NOMRESIDEttCE. 

Effect  on  llmitaUon,  SM  "UnlUtiM  A» 
tions,"  I  2. 

NONSUIT. 

Before  trial,  aee  *^l8misul  and  Nonsaif* 
NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Sea  ^^ectfoBB,"  |  1. 

NoDpayment  or  prote«t  of  bill  or  Bote,  see 

"Bills  and  Notes."  {  3. 
Of  mortgage,  see  ''Mortgages,'*  {  2. 
To  take  depositions,  see  "Depositions.** 

NUISANCE. 

t 

CoBvictioD  for  maintaining  nnlsanee  as  har  to 
snbseqnent  prosecntloB,  see  "Oriminal  Law," 
i  2. 

VorfeftOM  ot  right  to  enjoin  bj  laches,  see  "In- 
jonctfon,"  i  1. 

OBLIGATION  OF  CONTRACT. 

Laws  Impairing,  see  **ConBtitutlonal  Law,"  | 

OBSTRUCTING  JUSTICE. 

Harder  in  -resisting  offlcer,  see  "Homicide.**  |  1. 

Under  Sayles'  Oir.  St.  art.  489d,  held  not  nec- 
essaiT*  1>  ft  criminal  piosecation  for  resisting 


an  oflleer  who  was  attempting  to  srize  proper- 
ty nnder  a  Toldable  salt  of  ee^ttestration,  tkat 
tiiie  description  of  the  property  in  the  writ  And 
the  affidavit  shoald  correspond.— Withetspoon 

T.  State  (Tex.  Or.  App.)  388. 

A  writ  of  seoueetration,  voidable  an  not  stat- 
ing the  value  and  location  of  the  property 
sought  to  be  taken,  will  not  justify  a  defendant, 
on  a  criminal  proaecntion  tnerefor,  in  prevent- 
ing a  seixure  of  property  under  tho  writ,  though 
the  writ  might  be  quashed  in  a  civil  snit.— 
'Wtherspoon  v.  State  (Tex.  O.  App.)  396. 

On  a  criminal  pioseeutioa  for  preventing  an 
officer  from  seimig  proper^  anaer  a  writ  of 
seQueetration,  where  it  was  alleged  as  a  de- 
fense that  the  writ  was  void  in  not  eonformiiqc 
to  the  affidavit  on  which  it  was  issued,  evi- 
dence of  the  bond  and  afEdaVlt  for  sequestrtp 
tlon  was  properly  rejected.  —  Witherspoon  T. 
State  (Tex  Or.  App.)  306. 

In  a  criminal  prosecution  for  reslstlnf  an 
ficer  who  was  attempting  to  seize  property  un- 
der a  voidable  writ  of  sojoestratlon,  held,  that 
the  wrii  was  properly  received  in  evidence  oa 
behalf  of  the  state.— Wlthermoon  T.  Stete  CCex. 
dr.  App.)  396. 

In  a  criminal  prosecution  for  preventing  aa 
officer  from  makmg  a  seisure  of  property  un- 
der a  writ  of  sequestration.  Held  not  error  to 
refose  «a  histraction  that.  If  the  Jury  believed 
that  the  offlcer  was  attempting  to  ezecats  sa 
Illegal  avd  innlid  irrit,  ttinr  riiould  aeqiiit.— 
WlthsnqpooB  t.  State  (Tte.  Or.  App.)  8W 

OBSTRUCTIONS. 

ot  precsss,  «ar  "Obstroctkiff  Jtistiea.'* 

OFFER. 

Of  proof,  see  "Trial,"  |  2. 

OFFICERS. 

Creditors*  salt  to  reach  officer's  salary,  see 

"Creditors'  Salt." 
Judicial  notice  at  state  offlcsrs^  sm  "Brldmee,'* 
I  L 

Mandamus,  see  "Sfandamns,'*  {  1. 
Particular  classes  of  officers,  see  "Clerks  ef 

Courts";  "Judges";  "Justices  of  the  Peace"; 

"Receivers." 

collectors  of  taxes,  see  "Taxation,"  |  ^ 

  health  officers,  see  "Health,**  I  1. 

 sehoel  officers,  sse  "Schools  and  School  Dto- 

tricts,"  9  1. 
Besistuig  offlcer,  see  "Obstructing  Justice." 
Validity  of  asaienment  ot  futtire  salary,  see 

"AssiignmentB,''^  {  1. 


i  1.    AppoiiKtaeBti  vvalUloailoB, 
temnre. 

When  two  persons  are  present  at  the  scat  of 

government,  each  claiming  to  be  governor  de 
ju.r9,  and  each  assuming  to  perform  the  duties 
of  the  office,  the  one  who  is  aovemi^  de  Jur^ 
is  also  governor  de  factD.--Powers  v.  Ooa- 
monwealih  (Ky.)  7S5. 

Bar.  St  1889.  8  SOSS.  prescribing  the  meth- 
od of  selecting  memliers  of  the  board  of  ex- 
amiuers  for  barbers,  is  authorised  by  Oonst. 
art.  14,  (  9.— Sz  parte  Lucas  (Mo.)  21& 

The  payment  ot  an  f»rdar  given  hy  school 

directors  regularly  elected  and  exercising  the 
functions  of  their  office  cannot  be  defeated  en 
the  ground  that  certain  members  are  not  eligi- 
ble or  have  forfeited  their  ofike.— State  r.  Butt 

(Tenn.  Sup.)  780. 

I  8.   Riffhta,  F«ww%  dvtlM.  aad  llfthU- 

ities. 

It  wiU  be  condarively  presumed  that  an  ef- 
ficer  who  waa  discharging  the  duties  of  an  or^ 
fice  and  teeririsg  its  emolaments  had  tak 
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Uie  oath  of  otBce,  when  necessary  tor  the  pn^ 
tectlon  ot  the  poblie.— Oommonwealth  t*  Fate 

OPENING. 

Judgnwnt,       "Jadgment,**  f  2. 

OPINION  EVIDENCE. 

In  dril  actions,  see  "Brideuce,**  I  10. 
In  criminal  proBecntiona,  mo  "Grfininal  Law/' 
I  ». 

OPINIONS. 

Of  conrta,  aee  "Courts,"  |  1. 

ORDERS. 

Beriew  of  appealable  orders,  see  "AroMl  ud 
Brrw." 

ORDINANCES. 

If  nnidpal  ordinances,  see  "Municipal  Gorpora- 
Uons,^'  H  2,  6.  & 

PARDON. 

Hie  production  ot  a  valid  pardon  of  the  ot* 
tense  whereof  defendant  is  accused  puts  an 
end  to  the  proceedings,  no  plea  of  pardon  be- 
ini|^nece8sar7.— Powers  t.  Otwimonwealth  dSj.) 

PARENT  AND  CHILD. 

See  "Adoption":  "Gaardian  and  Ward.** 
Action  for  wrongfol  death,  see  "Death,"  i  1. 

PAROL  EVIDENCE 

In  ciTlI  actions,  set  "Brldence,"  |  », 

PARTIES. 

See  "Trespass  tq  Try  Title,"  S  2. 
Action  to  recover  taxes  paid,  see  "Taxation," 
f  3. 

Admissions  as  evldaice,  see  "BTidence,"  i  6. 
Collateral   attack   on   judgment,   see  "Judg- 
ment," S  4. 

Domicile  or  residence  as  affecting  renue^  see 

"Venue,"  1 1. 
Bntitled  to  allege  error,  see  "Appeal  and  Br- 

ror,"  I  14. 

In  actions  by  or  against  particular  daaaes  ot 
parties,  see  "Executors  and  Administrators," 
I  6;  '^Husband  and  Wife,"  |  S;  -Partner- 
ship,'* I  4. 

Interpleading,  see  "Intt^rpleador." 

Interrention  by  trustee  in  bankniptcy,  sea 
"Bankruptcy,"  |  1. 

Joint  interests,  see  "Joint  AdTentures." 

On  appeal  or  writ  ot  error,  see  "Appeal  and 
Error,"  |f  2,  4. 

Persons  concluded  by  Judgment,  set  "Judg- 
ment," i  7. 

 entitled  to  raise  constitutional  questions, 

see  "Constitutional  Law,"  8  1. 
Suits  to  eet  aside  fraudulent  conveyances,  aee 

"Fraudulent  CoDveyances,"  8  2. 

I  1«    Defeats,   vblaetloBa,    Msd  amend- 

SMBt, 

A  defect  of  partiea  is  waived  unless  w  ob* 
jeetlon  Is  made  by  a  spedal  demnzrer  or  other 
pleading.— Bittenbonse  t.  Clark  (Ky,)  88. 

PARTITION. 

I  1.   AtttlOBB  for  partltlan. 

B}ectmeat  is  not  a  condition  precedent  to  a 
snit  tor  partition  by  persona  elafming  an  inter* 


eat  In  land  as  hdrs  of  a.  eommoiL  nneestor.— 
Lee  T.  Lee  (Ho.)  esa 

Tn  partition,  a  decree  In  a  former  ^rtitioi 
hcJd  not  a  bnais  on  which  to  predicate  •  claiK 
of  home8tead.—Lee  v.  Lee  (Uo.)  630. 

Will  construed,  and  Md  that,  whn 
youngest  of  a  devisee's  children  came  of  aee. 
the  motber  and  the  children  were  tenantu  ia 
common,  so  as  to  authorise  partition. — Doetnc- 
T.  Doemer  (Ho.)  SOL 

Pleadings  in  action  tat  partition  htid  to  pa: 
in  issue  the  collection  ot  rents  and  profits  bj 
one  of  the  defendants,  ao  as  to  anthoriM  as 

accounting  thereof.— Doerncr  v.  Doemer  (M0.1 
802. 

Tenants  in  common,  collecting  all  the  leat^ 
and  profits,  held  liable  to  aceonnt  to  Che  oOa 
tenants  for  their  proportionate  shnreo. — Deer- 
ner  v.  Doemer  (Ho.)  802. 

Exclusion  of  certain  lands  by  commiwaioptn 
appointed  to  partition  lands  Aeld  emuieond.— 
Gass  V.  Waterhonse  (Tenn.  Ch.  App.)  450. 

Modification  by  the  trial  court  ot  a.  deae< 
previonsir  made,  so  as  to  conform  to  the  rights 
of  the  parties.  Add  propor.— Gasa  t.  Water 
house  (Tenn.  Ch.  App.)  450. 

A  deed  partitioning  land  held  in  common  is 
valid  aa  to  the  land  included  therein,  tbougli 
it  may  not  Indude  all  ot  the  tract  held  ia 
common.— Bobnett  r.  Howard  (Tenn.  Ch.  App.) 

1082. 

A  tenant  In  common  hdd,  under  ■  pwtitiOB 
of  the  property,  to  be  entitled  to  the  poesee- 
sion  of  a  portion  thereof  which  is  sobjecC  to 
a  life  estate,  on  the  removal  of  the  life  Ctit- 
anf.— Robnett  r.  Howard  (Tenn.  Ch.  An.i 
1082. 

A  vendee  In  common,  entitled  to  the  posse^- 
aion  of  a  certain  part  of  the  property  ander  s 
partition  between  the  owners  in  common,  JbcM 
entitled  to  recover  rent  thereon  from  a  co- 
owner  retaining  possession.— Bobnett  Bew- 
ard  (X^un.  Ob.  App.)  1082. 

PARTNERSHIP. 

See  '*Jolnt  Adventures.** 

i  1.   The  velatloB. 

A  partnership  Md  to  exist,  though  the  con- 
tract did  not  provide  for  the  sharinc  of  the 
losses.— Tbrbert  v.  Jeffrey  (Ho.)  823. 

Agreement  by  plaintiff  with  a  third  person, 
whereby  such  person  was  to  cat  logs  belonging 
to  plaintiff  and  mft  them  to  market  in  con- 
sideration of  one-hfllf  the  proceeds,  hHA  not  to 
constitute  such  person  a  partner  or  joint  owb- 
er.-^ore  v.  Benedict  (Tenn.  Ch.  App.)  1064^ 

Facts  Add  not  to  conatitnte  audi  repreees- 
tati<Hi  of  partnership  by  plaintiff  as  to  eatiw 
him  from  questioning  a  sale  by  the  allied 
^tner.--Oore  t.  Benedict  (Tenn.  Ch.  App.) 

Estoppel  cannot  be  invoked  against  a  primte 

corporation  in  favor  of  a  bank  seeking  to  hold 
it  liable  for.  holding  a  third  party  Qut  as  part- 
ner.—MurravG  inning-System  Co.  V.  Exchange- 
Nat.  Bank  (Tex.  Ov.  App.)  508> 

A  contract  Add  not  to  create  a  partnership, 
bot  an  agency.— Hurray  Olnning-System  Co.  v. 
Exchange  Nat.  Bank  (Tex.  OLv.  App.)  60S. 

8  2.   The  flrai,  its  ume,  powers,  mmA 
property. 

Facts  Ada  not  inconsistent  with  a  findintc 
that  all  the  business  of  a  banking  partnership 
was  done  in  the  firm  name  of  the  ^'Bank  of  L. ' 
— Mastersoa  v.  Hansfield  (Tex.  Qv.  App.)  005. 

8  3.    Matnal  rigihts,  dntles,  nmd  UabUl. 
ties  of  pftrtnera. 

A  partner  who  fnrnlshea  labor  aa  his  part  of 
the  capital  cannot  be  required  to  contribute  to 


INDEX. 


the  paTment  of  anjr  part  of  the  loss  of  the 
other,  partner's  capital.— Meadows  v.  Mocquot 

I  4.   Blskto  and  llablUties  mm  to  third 
persons. 

Where  plaintiff  allowed  his  parto«>  to  re- 
oeire  assUtaDce  from  a  third  partf,  who  took 
an  active  part  in  the  business, .  on  plaintiff 
bringing  trover  to  recover  cattle  sold  dt  such 
third  party,  the  qneBtion  of  partnenimp  or 
agency  was  for  the  jary. — 6enti7  t.  GHngleton 
<fnd.  T.)  990, 

A  partnership  cannot  be  sued  by  its  firm 
name,  bat  the  individual  partners  ahoold  be 
named  as  defendants,— Fox  BIue-Grasi  Gro- 
cery Oo,  (Ky,)  265, 

Whm  one  member  of  a  ftnn,  engaged  in 
basking  twder  oaa  name  and  In  the  real-estate 
business  under  another,  borrowed  money  In  the 
name  of  the  real-estate  firm,  it  is  not  liable, 
unless  under  such  partnership  BOCh_power  Is 
implied.— Maaterson  t.  Mansfield  iTvx.  Qr. 
App,)  606w 

In  an  action  on  notes  for  borrowed  money, 
made  by  one  partner  in  the  name  of  a  finn  in 
the  real-estate  business,  evidence  sufficient 
to  sustain  a  finding  that  he  had  no  implied  pow- 
er to  bind  the  firm.— Masterson  v.  Mansfield 
(1^  av.  App.)  506. 

Under  Her.  St  art.  1465,  recelTer  Add  propw- 
ly  appointed,  after  verdict  in  an  action  to  sub- 
ject the  interest  of  partner  in  firm  property  to 
his  debts;  he  being  insolvent  and  in  posaes- 
Bion  of  the  property.— Jones  t.  M^er  Broe. 
Drug  Go.  (Tex.  Otv.  App.)  558. 

I  S.    IHasolvtlOB,  aattlMaWBt^   aad  ae- 
eowitlttc. 

Where  the  pleadings  disclosed  that  there  was 
a  partnership  between  the  parties,  and  each 
claimed  an  indebtedness  by  the  other,  there 
fihonld  hare  been  a  reference  for  a  statement  of 
the  accounts.— Bush  t.  Stamper  (Ky.)  267, 

Eqnity  is  not  deprived  of  jurisdiction  of  a 
suit  between  partners  to  wind  up  a  partner- 
ship business  by  the  fact  that  a  part  of  the 
firm  property  Is  stored  in  another  statew— Tor- 
bert  v.  Jeffrey  (Mo.)' 823. 

PASSENGERS. 

See  "Carriers,"  ||  8-0. 

PAYMENT, 

See  "Compromise  and  Settlement";  "Mort- 
gages" i  5. 

CompcnHBtion  of  board  of  examiners  for  bar* 
bers,  nee  "States,"  11.  * 

Price  of  land  sold,  see  "Vendor  and  Purchas- 
er," $  3. 

Kecovery  for  money  paid,  see  "Money  Paid." 
Subrogation  on  payment,  see  "Subrogation." 
Taxes,  see  "Taxation,"  |  8. 

t  1.  AppUeatlon. 

Payment  MM  properly  applied  on  a  general 
account,  and  not  on  a  note,  in  the  absence  of 
an  express  ogi-eement  that  It  should  be  applied 
on  the  note.— Beed  t.  Corry  (Tex.  Civ.  App.) 
157. 

I  S.   Pleadi3iC,  erideaee,  Mai,  ud  ve- 
▼lew. 

Where  evidence  was  conflicting  as  to  whetta- 
«r  It  had  been  agreed  that  payments  by  defend- 
ant should  be  applied  on  his  note  or  on  a  gen- 
eral account,  held  error  to  instrnct  that  the 
moneys  received  by  plaintiff  became  his  prop- 
ertyw— Beed  r.  Corry  (Tex.  Civ.  App.)  157. 

PENALTIES. 

▼folations  of  llgnor  lawi^  eee  "Intoxicating  lAq- 
nora,"  i  4.  , 


PERJURY.  ' 

I  1.   Pmaeentloa  and  pnnlahaiaat. 

Evidence  Add  not  to  sustain  a  conviction  of 
perjury.— Goad  T.  State  (Tenif.  Snp.)  TO. 

Indictment  for  perjury  AeM  not  bad,  as  not 
alleging  the  mateAallty  of  the  false  testimony. 
— TSuIb  t.  State  (Tex.  Or.  App.)  717. 

PERSONAL  INJURIES. 

See  "Negligence";  "Street  Railroads/'  |  1. 
Excessive  damages,  see  "Damages,"  }  4. 
Measure  of  damages,  see  "Damages,"  i  8. 
Release  from  Uability,  see  "Beleaae."  I  2. 
To  employe,  see  "Master  and  Servant."  H  3- 

To  licensee,  see  "Railroads,"  H  2-4. 

To  passenger,  see  "Carriei-s,"  S  4. 

To  person  on  or  near  railroad  tracks,  see  "Bail- 
roads,"  is  2-4. 

To  traveler  on  highway,  see  "Municipal  Cor- 
porations," I  10. 

  crossing  railroad,  see  "Railroads,"  |  8. 

To  trespasser,  see  "Railroads,"  I8  2-1 

PHYSICIANS  AND  SURGEONS. 

Bxpert  testimony,  see  "Elvldence,"  S  10. 
Physicians  as  health  offlcns,  see  "Heatth,!*  | 

PLEA. 

In  ciyil  actions,  see  "Pleading,"  |  2. 


PLEADING. 


"Bstop- 


Allegations  as  to  particular  facts, 

peT,"  i  1;  "Pardon." 
  Btatute  of  frauds,  see  "Frauds,  Statute 

of,"  S  5. 

Amendment  after  reversal,  see  "Appeal  and 

Error."  iS  18. 
Ap^lcability^of  instructions  to  pleadings,  see 

Conformity  of  jndgment  to  pleadings,  see 

"Judgment,"  S  !■ 
Goste  on  amendment  of  pleading,  see  "Costs," 

In  actions  by  or  against  particular  classes  of 
parties,  see  "Carriers,"  fit  2-5:  "Corpora- 
tions," I  3;  "Municipal  Corporations,"  B|  10, 
12;™HaUroads,"  Sl  2-4. 

 tax  collector,  see  "Taxation,"  i  4. 

In  particular  actions  or  proceedings,  see  "Eq- 
uity," 1  3;  "Injunction,"  |  2;  "Libel  and 
Slander,"  f  3;  "Partition,"  |  1;  "Trespass 
to  Try  Title,"  |  2. 

 actions  for  personal  injnrles,  see  "Bail- 
roads,"  il  2-4. 

 aetioiu  for  wrongful  attachmm^  see  "At- 
tachment." S  4. 

  actions  on  notes,  see  "Bills  and  Notes." 

f  4. 

  condemnation  proceedings,  see  "Eminent 

Domain."  8fi  3,  4. 

  foreclosure,  see  "Mortgages,"  {  6. 

  indictment  or  criminal  information  or  com- 

plaint,  see  "Indictment  and  InformatlML" 

 sait  for  dower,  see  "Dower,"  $  2. 

 suit  to  enjoin  a  judgment  see  "Jndgment" 

I  8. 

I  1.   Fonm  amd  allecatloM  im  couevaL 

A  declaration  aJleging  that  it  was  the  duty 
of  a  railroad  company  to  have  all  of  its  cars 
needing  ice  placed  at  a  certain  derrick,  with- 
OQt  alleging  how  such  duty  arose,  helA  to 
merely  state  a  conclusion  of  law  and  hence 
insufiicfent.--Baker  v.  Lonisville  ft  N.  Tttt- 
minal  Co.  (Tenn.  Sup.)  1029. 

I  ft.    Pl«a  or  answer,  eross  eomvlvlMt, 
and  affldaTlt  of  defease. 

Sustaining  a  demurrer  to  defendant's  answer 
JWd  erron€>ous  under  the  evidence.— Case  v. 
Ingle  (Ind.  T.)  9M. 
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Wber^  a  petitioa.  afaiBflt  two  raUroada  al- 
leges a  partaerehip  or  }(rint  HablUty,  the  plea 
of  one  of  them,  a  oonresiileat,  to  tha  juiia- 
lUction,  la  properly  overruled,  where  it  Cails  to 
charge  fraud  in  the  allegations^Texas  &  F. 
By.  Go.  T.  Stell  (Tex.  Qt.  App.)  980. 

i  8*   A>Mad««  uA  ampploHMBtel  >1— 

IngM  mmA  repleador. 

Under  Mansf.  Dig.  1  S060  and.  T.  Ann.  St. 
1890,  S  S2S6)  it  was  not  error  for  the  court  to 
allow  plaintiff  to  amend  hia  petition  by  merely 
chansTDg  the  same  of  the  action  from  "forci- 
ble entry  and  detainer"  to  "ejectment":  the 
iBanea  remaining  the  same  and  no  delar  being 
occasioned.— Rutherford  t.  McDonald  (uuL  T.) 
989. 

Where  It  had  been  held  npon  appeal  that 
defendant's  counterclaim  stated  a  cause  of  ac- 
tion, but  that  it  Blioald  be  reformed,  it  was 
orrw  to  sBstain  a  demurrer  to  the  eoontatclaim 
aa  amended  after  remand.— Braahean  t.  Ij*tdi- 
w  Oanot^  Court  (Ky.)  280. 

An  amended  answer  and  counterdahn,  which 
waa  filed  in  Tacadon  without  leaye  of  court, 
should  hare  been  stricken  from  the  files.— 
Brasheara  t.  Letcher  County  Court  (Ky.)  285. 

I  4.    Issii«s,  proof,  tatd  Tarlaaoo. 

The  anaww  In  aa  action  for  breach  of  a  cod- 
traot  Mid  not  to  dlnranse  with  proof  of  the 
eoDtrtet  alle«d  In  the  bUl.— Nichols  t.  (3«dl 
CTsnn.  Snp.)  766. 

i  5.   Defeats    and    obJeetloBa,  waItov, 
and  aider  liy  rerdiot  or  jndgiaeiit. 

Where  defendant  filed  its  answer  and  went  to 
trial  after  its  motion  to  maka  the  petition  more 
definite  and  certain  was  oTerruled,  it  waived 
BwA  obJectton.~-State  ex  rel.  Mahan  t.  Mtr- 
chants'  Bank  (Mo.)  676. 

Unless  the  second  or  other  count  in  a  dec- 
laration expressly  refers  to  the  first,  no  de- 
fect therein  will  be  aided  by  the  precediog 
CMint— Baker  t.  LonlsTiUe  *  M.  Tormioal  Oo. 
(Tenn.  Sap.)  1029. 

Objection  that  a  judgment  Introduced  In  evi- 
dence was  rendered  in  the  county  court,  In- 
stead of  tiie  diatrict  conrt,  as  alleged  in  the 
pleading,  first  raised  after  Terdlet,  Is  nutenable. 
-Jones  T.  Uqror  Bros.  Drug  Co.  (Tex.  Civ. 

App.)  ess. 

Objection  to  a  petition  of  intervention  by  a 
trustee  in  bankruptcy,  that  it  failed  to  allege 
that  the  bankrupt  had  been  adjudged  a  bank- 
runt,  is  obviated  by  an  answer  contaloing  such 
aireeatioa.  though  a  demurrer  to  the  para- 
graph of  answer  containing  the  allegation  is 
sastai&ed.— Jones  v.  Heyw  Bros.  Drag  Go. 
(Tex.  ay.  App.)  668. 


PLEDGES. 

IdablUty  of  pledged  property  to  attadnnen^ 
see  "ittacliwnl"  O. 

POISONS. 

Murder  hy  poison,  see  **Homieide,"  |  1. 

POLICE  POWER. 

See  ''Constitatloiial  Law,"  |  2;  "Food.** 

Of  municipality,  see  "Mnnlripal  Oorporationa," 

POLICY. 

Of  Insurance,  see  "Iniurance." 

POSSESSION. 

See  "Advurse  Poasesslon." 
Betbntlon  by  grantor  In  fraudulent  convey- 
ance, see  "Frandnlent  Conveyances,"  t  L 


POWERS. 

Of  attorney,  see  "PrindpaJ  and  Agent**  ' 
Power  ot  attorney  ta-  Imbecile,  sm  "loaane- 
PenoM,"  1 1« 

PflACTICE. 

In  sqnity,  sm  "Bqaity." 

Kn  jnstlcea'  courts,  see  "Josticas  of  the  Feaoc," 
I  & 

In  particular  actions  or  proceedings,  see  "Eject- 
ment": "Habeas  Corpus,"!  2;  "Interplead- 
er"; ''Mandamus.-  §  2;  *'Beplevfn*'; 
pass  to  Try  TiUe,**  |  2. 

  condemnation  proceedings,  nee  "Bmlnert 

Domain,"  1  S. 

Particular  prooaediuni  in  actaoBS,  ase  "Abate- 
ment and  Bovivai'*;  "Appcod  and  Bmr"; 
"Appearuae" ;  "Cootinnanee" ;  "ComtaT ; 
"Damages,"  S  G;  "DepositiOM";  "Dfamiasal 
and  Nonsttft'';  "Divorce,"  |  2;  "Xvidence": 
"Bxecwtion";  "Jadgment";  "Sm'':  "lAan- 
Ution  of  Actions":  "Parties";  "Fteadia^; 
"Process":  '"Trial'';  "Venue." 

 r^edfes  in  or  luMeat  to  aetloiai,  met 

"Attachment^;  "Gandshmoif ';  'Injvne- 
tion";  "EeceiveiB." 

Procedure  in  criminal  prosecutions,  see  "BaB," 
I  1;  "Criminal  Law";  "Infioxlcattais  IM- 
oors,"  15.  ™.  — . 

—  of  particular  eonrts,  aee  "Conrta." 

 OB  review,  se*  "Jastkes  oC  the  Fea<9a."  I 

4;  "Nsir  Trial-  ■ 

PREFERENCES. 

In  fraadalent  eoaveyaace,  mt  "FrMdaleat 

Conveyances,"  f  1. 

PREJUDICE. 

Oround  for  reversal  in,  civil  action^  sea  "Ap- 
Ileal  and  Error,**  1 17. 

PREUUHS. 

For  Insnruce,  see  "iDsorqnee,**  |  4. 

PRESCRIPTION. 

See  "Basements,"  I  1;  "Highways,"  f  1, 
Acquisition  ot  rights,  see  *'Adv«ne  Posses 

sion,"  I  1. 

E|t^lishnwnt  of  highways,  see  ^'Hlchvajs,'' 

PRESENTMENT. 

Of  daiftis  against  estate  assigned  fov  credit- 
•ts,  see  "Asslcnmiiits  tw  BoMOt  <^  Oed- 
Ito^"  «  8. 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  {2. 

In  criminal  prosecutions,  aee  "Criminal  I«w,** 

§  5. 

On  appeal  or  error,  see  "Appeal  and  B!rnir«**  | 

16. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Brokers." 
Admiasiona  by  agent,  see  "Bvidence,"  |  ft. 
Agency  of  partner  for  firm,  see  "Partoership," 

 or  partnership,  sec  "Partnership,"  |  1. 

Insurance  agents,  see  "Insurance,"  Ss  1.  2. 
Llabflfty  of  insuranoa  agent  on  contracts  of 

foreign  insurance  company,  see  "Imurance," 
§  1. 

Power  of  insurance  agent  to  waive  warranty. 
,    see  "Insnranee,"  fi  6. 

I  Service  of  proc^  on  agNit.  see  "Proccaa,"  S  1. 
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I  1.  Mvtnal  vichta,  ««tlea,  w4  lUUUr 
ties. 

Wber*  delendant's  twtfanoiif  la  b  luit  to  re* 
cover  the  proceeds  ot  »  note  ihowed  s  col- 
lection more  than  tix  reats  before  anit,  Umi- 
tatians  applied.— Oebome  t.  Boswell  (Tenn. 
Cfc.  App.)  96. 

A.  power  of  atturner  "to  buy  and  aiH  land, 
and  to  transact  alt  bnsiDees  Deceesary  in  trani- 

action  of  mr  affaire,"  held  to  empower  the  at- 
torney to  conTey  land  already  owned  by  the 
principal. — Texas  Loan  Agency  t.  Miller  (Tex. 
8np.)  477. 

I  2.    Blskta  *md  UaUUtlae  m  to  tUrd 
PMattBa* 

In  the  abauice  ot  special  authority  to  bind 

the  principal,  the  contract  of  sale  of  a  dram- 
mer  does  not  become  completed  until  the  order 
is  accepted  by  his  piiQcipal.— John  Matthews 
Apparatna  Oo.  t.  Renx  (Ky.)  9. 

A  hnibamd.  havlns  ratified  the  act  of  his 
wife  in  "^'"g  hli  name  to  a  note,  la  bound 
theiefay^-^BNrwTing  t.  WUshire  (Ky.)  261. 

Defendants  are  liable  for  the  act  of  their 
agent  in  refasing  to  nemtit  plaintiffs  to  carry 
•at  a  contract  whicn  they  had  made  with 
him,  the  act  being  within  the  apparent  au- 
thority of  the  agent—Blood  t.  Harring  (Ky.) 
273. 

Brldence  JMtf  not  raOeient  to  show  that  an 
agent  had  anthority  to  conaammnte  an  ex* 
change  of  his  principal*!  land.— Obckrell  t.  Me- 
Iktyre  (Mo.)  m 

PRtNCIPAL  AND  SURETY. 

SM*'Ball.'' 

liablUtiee  ot  anretWa  oi  bend  ef  tax  collector, 
see  "Moaidpal  OonMratioiH,"  |  11;  "Taxa- 

—  on  mmdi  fa  legal  pioeeediage,  see  '*In- 
Jnnctkn."  |  3. 

i  1.   Greatlom  amd  exlateBea  «f  velatlM. 

Where  a  mrety  signed  a  eonriet  bond  on  a 
condition  precedent  to  hia  liability,  and  the 
payee,  on  accepting  the  bond,  knew  of  such 
condition,  which  never  was  fulfilled,  the  sorety 
was  not  UaMe  on  the  bond.— Gatling  San 
Angmtine  Oovrty  CHex.  Clr.  App.)  432. 

i  8.   Xatmr*  and  axtwat  of  Uabmtr  of 
««T0ty. 

Indoreeis  of  a  note  held  estopped  to  anestion 
ka  ralidlty^KIelB  T.  Oennan  Nat  Bank  (A^O 
672. 

I  8.    IHaekarce  of  sorety. 

Payment  one  day  before  due  was  not  sodi 
an  aJtoiatioB  of  a  bnUding  contract  as  to  re- 
leaaa  sureties  on  tiw  coatrMtoc'B  bond.— Maree 
T.  Ingle  (Ark.)  m 

Where  under  a  boflding  contract  It  was  op- 
tional with  the  proprietor  to  make  payments 
before  mechanics'  elaima  were  paid,  such  pay- 
ment did  not  release  the  anreties  on  the  con- 
tractor's bond.— Maree  t.  Ingle  (Ark.)  S69. 

Under  Ber.  St.  arta.  8811,  8812,  a  rerbal  re< 
quest  by  a  surety  thnt  the  creditor  bring  ac- 
tion against  the  principal  debtor  - will  aot  re- 
lease the  surety  from  liability.— Leaser  v.  Mene- 

fee  (Tex.  Civ.  App.)  438. 

f  ^    Reinedles  of  oreditora. 

The  fact  that  a  sorety  has  been  dlecharged 
from  liability  by  limltationa  specially  applicable 
to  anreties  is  not  a  bar  to  the  enforcement  of 
a  mortgage  executed  by  the  anrety  to  aecore  the 
debt.— Craddock  t.  Lee  (Ky.)  W. 

Where  iwrsonal  property  was  delivered  by  the 
principal  obligor  In  a  note  to  defend  unts,  the 
principal  denseee  of  a  surety  therein,  to  pro- 
tect the  est^  from  less,  and  the  estate  of  the 
Bnxetjr  proves  iasolvMt.  the  principal.  In  aa  ax^ 


tion  for  the  benefit  of  the  creditor,  can  recover 
the  value  of  the  property  delivered  to  defend- 
ants.—Kerr  V.  Hough  (Ky.)  262. 

The  asdgnee  of  a  payee  im  a  note  Mi 
entitled  to  collect  a  babnce  doe  tliereon  ttam 
certain  snretiea.— Dixon  v.  Kma  (Tena.  CL 
App.)  1062. 

PRIORITIES. 

Of  mortgagei^  see  **Mortgsges,*'  |  2, 

PRIVILEGE 

Of  wttnesB  as  to  testimony,  see  'Witnesses,*'  | 
8. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory  ootnmimleati<ms,  see  "Lbs!  and 

Slander,*'^  I  2. 
DlsdosoK  by  vitnesB,  see  "Witnesses,"  i  2,. 

PRIVITY. 

Admissions  by  privies,  ass  "BvUsnea,"  |  &. 

PRIZE  FIGHTING. 

See  "BaU,"  |  1. 

PROBATE 

Of  will,  aee  "WiUs."  |  4. 

PROCESS. 

See  **Corporations,"  1  8. 

Sffect  of  appearance,  see  **Aiipaannee.'* 

Murder  of  officer  making  arrest  without  pny- 

cesa,  see  "Homicide,"  f  1. 
Particular  forms  of  writs  or  otbur  process,  see 

"fixecaUon":    "Injunction";  "Handanu^; 

"Keplevin." 

Beaistance  w  obstruction,  see  "Obrtruetlng 

Justice." 

I  I.  Serrloa. 

A  vender  of  newroapera,  who  buys  his  copies 
from  the  publisher  for  the  purpose  of  resemnf 
thena.  Is  aot  an  asent  ot  the  publisher  for 
parpose   of   service   of  proceea.— <3inclnBatl 
Timea-Stsr  Go.  v.  France  (Ky.)  18. 

A  retnm  of  service  indorsed  on  t2ie  process 
by  the  officer  may  not  be  contradicted  by  pand 
on  a  petition  to  supersede  execution.- Home 
Ins.  Co.  T.  Webb  (Tenn.  Sup.)  79. 

{  X.    Defects,    objections,    and  amead- 
ment. 

Where  defendant,  a  foreign  corporation* 
moved  to  quaah  the  service  of  proceaa  npon  the 
ground  that  the  person  on  whom  the  process 
was  served  was  not  Its  agent,  it  was  error  to 
require  defendant  to  disclose  an  agent  npon 
whom  s«Tice  of  summons  might  be  had,  and, 
npon  its  failure  to  do  «o,  to  rend»  judgment  by 
default— Ginelwaatl  Times-Star  Oo.  t.  FMbc* 
(Ky.)  la 

PROHIBITION. 

Of  traffic  In  Intoxicating  Uquors,  see  "Intxod- 
catlng  Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes.** 

PROOF. 

Of  service  of  process,  see  "Froecss,"  |  1» 
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PROPERTY. 

See  "Animals" ;  "Mines  and  Minerals." 
Adverse  possession,  see  "Adverse  Possession." 
Constitational  guaranties  of  riKbts  of  profH 

erty,  see  "Constitutional  Lawj"  I  4. 
Dedication  to  public  use,  see  "Dedication." 
Power  of  city  to  holdt  see  "Municipal  Carporat 

tions."  18. 

Taking  for  public  use,  see  "Eminent  Domain." 

PROSTITUTION. 

See  "Disorderly  House." 

PROTEST. 

Of  Inn  or  note,  Bce  "Bills  and  Notei,'*  I  8. 

PROVINCE  OF  COURT  AND  JURY. 

In^o^uinal  prosecntinui,  we  **Orlminal  Law," 

PROXIMATE  CAUSE 

Direct  or  remote  consequences  of  injnqri  see 

"Damages,"  {  1. 
Of  injury,  see  "Negligence,"  {  2. 

PUBLIC  DEBT. 

8e«  ^^ounttefl."  f  2;    "Municipal  Corpora- 
tions," i  11;  "States,"  |  1. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  CSorpora- 
tiona."  II  6-7. 

PUBLIC  LANDS. 

I  1.    BmrwvT  mmd  dispoaal  of  lA&Aa  of 
UBlted  Btetttk 

Rer.  St.  1899,  }  8109,  proridlns  that  pay- 
ments into  the  county  treasury  on  account  of 
swamp  land  siisll  become  a  part  of  the  school 
fund,  held  not  to  prevent  the  county  from 
maintaining  a  fund  known  as  the  "swamp- 
land fund.''— State  ex  rel.  Wheeler  T.  Adams 
mo.)  894. 

Rev.  St.  1809,  H  8213,  S215,  Md  not  to  pro- 
hibit the  county  court  from  compromising  a 
suit  by  relator  (or  damages  occasioned  by  the 
nniawfol  rescission  of  a  contract  to  sell  swamp 
lands  to  relator. — State  ex  rel.  Wheeler  t.  Ad- 
ams (Mo.)  894. 

Under  Rev.  St.  1890,  I  8199,  the  countv  held 
not  prevented  from  issuing  warrants  In  re- 
funding relator's  payments  on  a  contract  to 
purchase  swamp  land,  on  the  ground  that 
money  so  paid  had  become  a  part  of  the  school 
fund.— State  ex  rel.  Wheeler  t.  Adams  (Mo.) 
894. 

Where  it  did  not  appear  that  relator  was 
unable  to  carry  out  his  contract  for  the  pur- 
chase of  swamp  land,  or  that  he  consented  to 
a  rescission  of  his  contract,  the  county  court 
held  to  have  no  authority,  under  Rev.  St.  1809, 
H  ^13.  821.5,  to  rescind  the  contract  or  to  for- 
feit relator's  payments.— State  ex  rel.  Wheela 
r.  Adams  (Mo.)  804. 

Where  relator  sued  the  county  for  unlawfully 
rescinding  his  contract  for  Uie  purchase  of 

swamp  landa,  warrants  Issued  by  the  county 
court  in  settlement  of  the  suit  held  valid.— 
State  ex  rel.  Wheeler  v.  Adams  (Mo.)  894. 

9  2.    Disposal  of  lands  of  tke  stataa. 

An  entry  and  grant  of  lands,  made  subse- 
quent tn  a  Reneral  entry,  but  prior  to  the  grant 
on  such  eutry,  gives  a  superior  title.— Gaai  T. 
Waterhonse  (Tenn.  Gh.  Aff».)  46a 


Where  a  bounty  warrant  recited  that  the  an- 
cestor of  the  heirs  entitled  to  the  land  de- 
scribed therein  was  killed  at  the  Alamo,  the 
burden  of  proof  Is  on  those  disputing  it  to  show 
the  contrary.— MalcHie  v.  Dick  (Tex.  Sup.)  112. 

Evidence  held  not  sufflcient  to  ^ow  that 
plaintiffs  were  heirs  of  the  person  named  in 
the  bounty  warrant  as  entitled  to  certain  lands. 
— Malone  t.  Dick  CTex.  Sup.)  IIZ 

Ad  applicant  for  the  purchase  of  school  land 
does  not  lose  bis  right  thereto  by  mistakenly 
and  in  ^ood  faith  settling  on  adjacent  land,  be- 
lieving it  to  be  the  tract  he  api^ied  for. — Hall 
T.  White  (Tex.  Sup.)  386. 

Where  there  was  no  objection  on  the  part  of 
the  state  to  a  sale  of  school  land  to  defendant 
because  she  was  a  married  woman,  a  subw- 
Quent  lessee  from  the  state  cannot  qaestion 
her  right  to  purchase  on  that  ground. — Andentoa 
T.  Kefehbors  (Tex.  Civ.  App.)  145. 

An  approval  of  a  reappraisement  of  all  scfaool 
lands  "which  appeared  on  the  market"  keid  not 
to  constitute  a  reappraisement  of  a  tract  which 
had  previously  been  awarded  to  plaintiff. — 
Bowerman  v.  Pope  (Tex.  Civ.  App.)  330. 

Where  plaintiff  claimed  land  under  a  cer- 
tlAcate  of  purchase  on  a  certain  date,  and  de- 
fendant, an  adverse  claimant,  contended  that 
the  date  was  a  forgery,  it  was  error  to  direct 
a  verdict  for  defendant.— Boimman  T.  Pope 
(Tex.  av.  App.)  830. 

Where  school  land  had  been  appraised  at  92 
per  acre,  en  application  to  purchase  it  at  $1.50 
Md  to  confer  no  right  on  the  applicant  ta  an 
award.— Bowermas  r.  Pope  H^ex.  Or.  App.) 

Where  school  land  was  appraised  at  92  per 
acre,  the  fact  that  it  appeared  on  the  books 
of  the  land  ofQce  without  anffaisement,  and  that 
land  80  listed  was  understood  to  be  on  sale  at 
$1.50  per  acre,  held  not  to  validate  an  applica- 
tion to  purchase  it  at  that  price.— Bowerman  t. 
Pope  (Tex.  Qv.  App.)  330. 

Where  the  bill  of  exceptions  in  an  action  for 
title  and  possession  of  public  lands  failed  to  set 
out  a  certain  land  commissioner's  certificate^ 
which  was  the  ground  for  the  objection  to  cer- 
tain evidence,  toe  question  of  admissibility  of 
such  evidence  was  not  before  the  court  on  an- 
peal—dark  v.  McKnigiit  (Tex.  CSv.  App.)  349. 

Under  Bev.  St.  art.  4218r,  a  refusal  to  admit 
evidence  of  improvements  msde  on  certain  pub- 
lic lands  before  and  after  the  same  were  for- 
feited to  the  state.  In  the  absence  of  a  show- 
ing that  such  improvements  were  in  the  char^ 
Bcter  of  personalty,  held  proper.— <3arlc  t-  Me* 
Knight  (Tex.  av.  App.)  349. 

Under  Bev.  St.  arts.  4218f,  ^ISS,  tibe  court 
held  to  have  properly  directed  a  verdict  for  a 
purchaser,  sumg  for  title  and  pmsesdon  of 
certain  public  lands.— Clark  t,  McKnight  nVx. 
av.  App.)  349. 

Under  Sayles'  Civ.  St  art  4218k.  where  an 
original  purchaser  sold  his  claim  to  a  minor, 
be  did  not  thereby  subject  the  land  to  resale, 
though  the  sale  to  the  minor  was  void, — 
O'Keefe  r.  McPherson  (Tex.  Civ.  App.)  534. 

Under  Sayles'  Civ.  St.  art.  4218f,  Und  for- 
feited for  nonocrupancy  woold  not  be  anbject 
to  aale  till  listed  with  the  countr  clerk.— 
O'Keefe  t.  McPherson  (Tex.  Ot.  App.)  5S4. 

Under  Sayles*  Civ.  St  arts.  4218j-421SI.  lan^ 
sold  by  the  purchaser  from  the  state  to  a 
minor,  and  not  thereafter  lived  on  by  the  ven- 
dor, were  not  forfeited  for  nonoccupancy,  in  ab- 
sence of  the  land  commiBsioner's  indorsement  of 
"Lands  forfeited"  on  the  obligatioB  therefor.— 
O'Keefe  T.  McPherson  ^ex.  OIt.  App.)  S31. 

PUBLIC  SCHOOLS. 

See  '*8chools  and  School  Districts,"  {  1. 
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PUBLIC  USE. 

T>edicatIoii  of  property,  nee  "Dedication.'* 
Taking  property  for  pabltc  nae,  see  "Bminent 
Domaui.** 

PUNISHMENT. 

See  "Oriminal  Law."  i  24;  "Pardon";  *^a- 

ury,"  I  2. 

Carrying  concealed  wwpona,  Ma  '^Weapmiai'' 
Fines,  aee  "Vines." 

QUASHING. 

Attachment,  tee  "Atuchmoit,*'  |  8. 

QUESTIONS  FOR  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law," 
114. 

QUIETING  TITLE. 

I  1.   PneeedlsK*  *nd  veliet. 

Plaintiff  held  entitled  to  a  Judgment  for  pofi- 
si-ssion  of  dispated  lands  and  to  a  decree  qui- 
eting title.— Carter  t.  Norton  (Tenn.  Oh.  App.) 
561. 

RAILROADS. 

See  **8ti«et  BanroadB." 

As  employen,  see  "Master  and  Serrant.*' 

Carriage  of  goods  and  passengerB,  see  "Oar- 

riers. 

Con(lemna.tion  of  proporty.  see  "Eminent  Do- 

niaiu." 

Gonnty  bonda  for  railroad  aid,  see  "Counties,* 
i  2. 

i  1.  Smlea,  lonsas.  traffle  eoKtnuits,  and 
oonsolldatlon. 

Under  Const.  |  203,  the  pnrchaaer  of  the 
tangible  property  of  a  railroad  corporation  Is 
not  charged  with  duty  of  the  Toidor  to  main- 
tain B  fence  on  each  side  of  its  right  of  way; 
the  purchaser  having  no  notice  thereof. — Ball^ 
V.  Southern  Ry.  Go.  (Ky-)  31. 

i  2.  OpevaUoB. 

In  an  action  against  a  railroad  company  to 
recorer  damages  for  the  death  of  a  man  steal- 
ing a  ride  on  a  freight  car,  Mid,  that  a  per- 
emptory instrnction  for  defeudnnt  was  proper, 
us  the  jury  could  not  infer  that  he  was  eject- 
ed from  the  train,  and  that  unnecessary  force 
was  naed  In  putting  him  off.— Morris*  Adm'r 
T.  LouisrlUe  ft  N.  fi.  Co.  (Ky.)  41. 

A  railroad  company,  maintaining  tracks  In  u 
city  street  and  required  to  maintain  the  street 
in  repair,  held  liable  for  an  injury  resulting 
from  the  negligence  of  its  lessee. — Anderson  ▼. 
Vnion  Terminal  R.  Co.  (Mo.)  874. 

Under  the  pleadings  and  evidence  in  an  ac- 
tion against  a  railroad  for  injuries  resulting 
from  the  defective  condition  of  a  street  which 
it  was  bound  to  repair,  hdd  not  error  to  refuse 
to  sustain  a  demurrer  to  the  evidence  on  the 
grouDd  that  the  defendant  was  not  liable  for 
the  acts  of  the  lessee.— Anderson  t.  Union  Ter- 
minal R.  Co.  (Mo.)  874. 

In  action  for  injuries  to  child  on  railroad 
turntable,  evidence  held  to  sustain  a  verdict 

for  (lelendant— t^tHcker  v.  Louisville  ft  N.  B. 
Co.  (Tenn.  Sup.)  766. 

Presence  of  ice  and  snow  on  a  car  Md  an 
obvious  danger,  whi<di  the  licensee,  a  servant 
of  an  ice  company  elimUng  on  the  ear  to  fill 
the  same  with  ice,  assumed.— Baker  v.  Louis- 
ville &  N.  Terminal  Co.  (Tenn.  Si^)  1029. 

Snow  and  ice  on  the  roof  of  a  car  is  not  snch 
a  defect  as  to  make  the  owner  liable,  under  the 
role  that  ths  owner  of  promises,  iBvUlBS  oth- 
«1  &W.— 74 


em  onto  them,  ia  bound  to  keep  diem  In  a 
renflonably  safe  condition.— Baker  v.  LonlsviUe 
ft  N.  Terminal  Co.  (Tenn.  Snp.)  IttS. 

That  a  car  was  placed  by  a  railroad  compajiy 
on  an  inclined  track  to  be  Iced  Md  not  to  show 
a  defective  condition  of  the  company's  prem- 
ises, BO  as  to  render  it  liable  to  an  employ^  of 
an  ice  company  injured  by  slipping  fnun  the 
car.— Baker  v.  LooisrUle  ft  N.  Terminal 'Co. 
(Tenn.  8iv.)  WSO. 

A  charge  that  plaintiff  conid  not  recover  for 
the  destruction  of  hay  stored  in  his  barn  near 
defendant's  right  of  way,  if  he  placed  it  there 
with  knowledge  that  combustible  material  had 
been  allowed  to  accumulate  on  the  track,  held 
erroneous.— RnUwrford  t.  Tezns  ft  P.  By.  Go. 
(Tex.  Oiv.  App.)  422. 

i  3.   ^—  ftoeldenta  at  evosslncs. 

Instructions  which  made  the  negligence  of  de- 
fendant's engineer  in  unnecessarily  blowing  a 
whistle,  so  as  to  frighten  plaintiflrs  horse,  de- 
pend solely  on  whether  circnmstances  in  his 
knowledge  admonished  him  that  injury  would 
probably  result,  held  erroneous.— Inabnett  T. 
St.  Louis,  L  M.  ft  S.  Ry.  Co.  (Ark.)  57a 

An  Instruction,  in  an  action  for  injuries  re- 
sulting from  plaintiff's  horse  becoming  fright- 
ened  at  a  crossing,  that  defendant's  employts 
••were  not  bound  to  take  notice  of  the  mere 
presence  of  the  plaintiff  and  his  horse  in  close 

froxiiuity  to  the  railway,"  A«Id  misleading.— 
nabnett  v.  St.  Louis,  I.  M.  &  8.  Ry.  Co.  (Ark.) 
570. 

An  instruction,  in  an  action  for  Injuries  re- 
sulting from  plaintiff's  horse  becoming  Mght- 
ened  at  a  railroad  crossing,  Jteld  abstract,  as 
not  predicated  on  the  facts  in  evidence. — Inab- 
nett  V.  St.  Lonia.  I.  U.  ft  S.  By.  Co.  (Ark.)  S70. 

It  is  immaterial  that  engine  bell  was  not 
rung  at  a  crossing,  where  traveler  injured  heard 
the  whistle  and  saw  the  headUght.^lIutchinaon 
V.  Missouri  Pac.  Ry.  Co.  (Mo.)  63S. 

Whether  a  person  at  a  railroad  ctosdng  was 
negligent  A«Ia  a  qnestion  for  tlu  joir.  where 
the  train  was  running  at  35  miles  an  honr;  an 
ordinance  providing  It  should  not  exceed  6.— 
Hutchinson  v.  Missouri  Fac  By.  Co.  (Mo.) 
635. 

Where  plaintiff,  riding  in  a  buggy  driven  by 
another,  was  injured  in  attempting  to  avoid 
collision  with  a  switch  engine  at  a  crossing, 
the  evidence  in  an  action  against  the  railroad 
company  held  sufficient  to  sustain  a  finding 
QuA  neither  plaintiff  nor  the  driver  was  guilty 
of  contribntory  negligence. — Houston  ft  T.  C. 
B.  Co.  V.  Byrd  (Tex.  Civ.  App.)  147. 

In  an  action  for  injuries  at  a  street  crossing, 
contributory  negligence  in  not  stopping  the 
horse  after  seeing  the  engine,  not  allef^  In 
defendant's  answer,  was  not  in  issue. — Hous- 
ton &  T.  C.  B.  Co.  v.  Byrd  (Tex.  Otr.  App.) 

Where  plsintiff  was  injured  In  attempting  to 
uroid  collision  with  a  switch  engine  approadi- 
ing  a  crossing  without  warning,  it  was  Md 
that  the  negligence  of  defendant's  employes 
wuH  the  proximate  cause  of  tlie  injorr.— Hous- 
ton ft  T.  C.  B.  Co.  T.  Byrd  (Tax.  (Av.  App.) 
147. 

Whether  or  not  plaintiff  acted  prudently  or 
imprudently  in  attempting  to  avoid  injury  at 
a  croasing  from  a  switch  engine  negligently 
operated  held  not  to  affect  her  right  to  recover. 
—Houston  ft  T.  (3.  B.  Co.  V.  Byrd  (Tex.  Civ. 
App.)  147. 

Evidence  In  action  for  injuries  at  crossing 
held  to  show  thnt  the  injury  was  due  solely  to 
defendnnt'B  neglect  to  blow  the  wliistle  or  ring 
the  beil.— Sherman,  8.  &  8.  Rj.  Co.  v.  Bares 
(Tex.  Ot.  App.)  SMl 
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traeks. 

Aa  the  eDgicear,  if  he  was  on  the  lookout, 
maat  have  seen  ^Inttff  and  his  companions, 
the  qneetlon  as  to  whether  he  did  see  them  in 
time  to  slacken  the  veed  of  Uie  tr^n,  so  aa  to 
save  plaintiff,  was  for  the  Jutr.— Becker  t. 
lAuisrUle  &  N.  R.  Oo.  (Ey.)  997. 

If  the  eoKineer  saw  plaintiff  in  time  to  have 
so  Blackened  the  speed  of  the  train  as  to  ena- 
ble plaintiff  to  reach  the  end  of  a  brid^  in 
aafe^,  he  was  gnllty  of  negligence  in  failing  to 
do  so,  though  plaintiff  was  only  a  trespauer. — 
Becker  r.  Louiarille  &  N.  R.  Co.  (Ky.)  997. 

Plaintiff,  a  bo;  12  or  14  years  of  age.  waa  not 
gnilty  of  contributory  negligence  in  remainiog 
on  a  railroad  bridge,  after  be  saw  a  train  up- 
proacliing,  to  reiirue  a  girl  about  the  same  age 
who  had  fallen  between  the  ttea.— Becker  t. 
LoniarUIe  &  N.  B.  Co.  (Ky.)  997. 

BTidence  in  a  peraonai  injury  suit  against 
railroad  company  Arid  not  to  show  defendant's 
serraDts  gnilty  of  a  reckless  and  wanton  disre- 
gard of  human  life.— Tanner  t.  Hlssonti  Pae. 
By.  Go,  (Mo.)  826. 

Bridence  In  an  action  against  a  railroad  com- 
pany for  injuries  received  while  Btandin;e  on  a 
depot  platform  kdd  to  show  that  plaintiff  waa 
guilty  of  contributory  negligence  as  a  matter 
of  law.— Tanner  v.  Missouri  Pac.  By.  Oo.  (Mo.) 
826. 

Where  a  railroad  negligently  allows  a  pile  of 
cinders  to  remain  by  the  side  of  its  tracks,  and 
a  boy  9  years  old  stumbles  over  it  and  falls 
under  a  train  without  negligence  on  his  part, 
the  negligence  of  the  company  is  the  proximate 
caase  of  the  accident. — Anderson  T.  UnioD 
Terminal  B.  C!o.  (Mo.)  874. 

A  petitiou  in  an  action  against  a  railroad 
company  for  injuries  occurring  on  its  tracks  in 
a  city  street  JieUt  sufficient  to  anthorize  a  re- 
covery at  common  law  for  defendant's  ueidi- 
gence.—Anderaui  t.  Union  Terminal  B.  Co. 
(Mo.)  874. 

Tt  is  error,  in  an  action  against  a  railroad  tar 
injuries  received  in  an  accident  on  its  tracks 
in  a  city  street,  to  permit  onlinances  regulating 
the  manner  of  operating  such  lines  therein  to 
be  given  in  evidence,  withoot  showing  that  they 
were  accepted  Inr  the  company.— Anderaon  T. 
Union  Tfemifnal  B.  C!o.  (Mo.)  9r4. 

The  submiBsiMi  of  the  issue  of  contributory 
nmltgence  to  the  jury  htid  not  error  under  the 
evidence,  in  the  ease  of  a  boy  9  years  old  who 
was  injured  on  railroad  tracks  in  a  city  street 
— AnderaoD  t.  Union  Terminal  R.  Go.  (Mo.) 
874. 

Where  the  defendant  In  an  action  against  a 
railroad  company  for  an  injury  received  on  its 
tracks  asks  instructions  submitting  the  (juestion 
whether  the  plaintiff's  age  and  capacity  was 
sufficient  to  require  him  to  do  certain  acts,  it 
is  not  error  to  refuse  instructions  that  the  fail- 
ure to  perform  such  acts  will  prevent  a  recov- 
e|^— Anderson  t.  Union  Terminal  B.  Oo.  (MoJ 

Befnsal  to  instruct  tliat  a  verdict  should  he 
rendered  for  defendants,  if  the  defect  causing 
the  injniy  coold  have  been  easily  seen  by  a  boy 
of  plaintiff's  age,  held  not  erroneous,  under  the 
evidence.  In  an  action  against  a  railroad  com- 
pany for  an  accident  on  Its  tracks.- And»aon 
V.  Union  Terminal  R.  Oo.  (Mo.)  S74. 

An  iQStniction' in  an  action  against  a  railroad 
for  an  injury  received  on  its  tracks  Is  not  '^r* 
roneous,  n»  authorising  a  recovery  if  defend- 
ant's ueKliKence  was  the  cause  of  the  injury, 
though  "proximate  cause"  is  the  more  accu- 
rate term.— Anderswi  V.  Union  Terminal  B.  Co. 
(Mo.)  874. 

Where  railroad  ears  are  being  moved  over 
premises  which  the  public  la  aUowed  to  fva- 


Quent,  it  Is  the  company's  duty  to  use  reaaon- 
able  care  to  see  that  its  tracks  are  dear  be- 
fore moviufl  trains  thereon. — Kleming  T.  liooia- 
Tilto  &  M.  B.  Co.  (Teun.  Sup.)  58. 

RAPE. 

i  X.   Pvoaeewtlim  mmA  paBlaksaeaA. 

Evidence  hdd  not  to  sustain  a  prosecatlon  for 
»pe.-SUte  r.  HnfT  (Mo.)  900,  1104. 

Evidence  hM  not  suffldent  to  snstafn  a  con- 
viction for  assault  with  intent  to  rape.— Wood 
T.  SUte  (Tex.  Cr.  Ajfo.)  308. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Ageat,"  I 
2. 

REAL  ACTIONS. 

See  "Ejectment":    "Forcible  Entry  and  De- 
tainer," I  1;  "Trespass  to  Try  l^tle.** 

RECEIVERS. 

In  action  against  partners,  see  "Partnership,** 
I  4. 


{  1.    AppoiBtiKeatt  qiuUfloatloB, 
teimre. 

Receivers  of  a  building  and  loan  association 
appointed  in  vacation  can  only  take  charsp  of 
and  preserve  the  property,  but  cannot  admin- 
ister its  assets.— State  ex  rel.  Ballew  t.  Wood- 
son (Mo.)  252. 

I  X.  AotlOBS. 

Where  property  Is  taken  In  replevin  from  a 
receiver  appointed  by  another  court,  leave  of 
court  to  maintain  the  action  not  having  been 
obtained.  Judgment  of  dismissal  and  for  the 
value  of  the  property  taken  should  be  ren- 
dered-—Jones  T.  Moore  (Tenn.  Snp.)  81;  Tack- 
er  V.  Same,  Id. 

Where,  pending  an  appeal  from  a  judgment 
in  attachment,  a  stranger  to  the  attachment 
filed  a  bill  in  equity  to  restrain  the  receiver, 
appointed  by  the  court  In  the  attachment,  from 
seillDg  the  goods,  it  was  error  for  the  court  to 
dismiss  the  bill  for  want  Of  equity,  as  the 
stranger  could  not  apply  to  the  supreme  court 
in  resard  to  the  receivers  acts. — Jones  Stew- 
art (Tenn.  Ch.  App.)  lOS. 

A  bill  asking  that  a  receiver  be  restrained 
from  further  interference  with  Uie  property  re- 
plevied was  a  proper  remedy;  the  Ufl  having 
been  filed  In  the  same  court  appointing  the  re- 
ceiver, and  having  specified  the  csnse  wherein 
he  was  appointed.— Jonea  t.  Stewart  (Tenn. 
Ch.  App.)  106. 

I  8.    AeeovrntlBc  and  eomp«antlon. 

The  costs  of  a  receivership  Mi  Included  In 
the  adjudication  of  costs  against  complainant 
and  payable  by  him  under  an  uvcement  be- 
tween the  partie8.—]&ttennan  t.  Tonne  CTenn. 
Oh.  App.)  108B. 

RECOGNIZANCES. 

On  appeal,  see  *^rimlnal  Law,"  |  2U 

RECORDS. 

Failure  to  record  conveyance  as  evidence  of 
frsnd,  see  "Fraudulent  Ckmveyances,"  |  1. 

Transcript  oa  appeal  or  writ  of  error,  aee  **Ap- 
^i^and  Error,"  f|  6-0;  ''Criminal  Lav," 

REDEMPTION. 

From  tax  aalea,  aaa  ''Taxation,'*  |  6. 
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REFERENCE. 

See  "Arbftration  and  Award.** 

To  sUte  acconntB  ot  partnen,  sm  "Partnar- 

REFORMATION  OF  INSTRUMENTS. 

i  1.    Btclrt  »f  Mtion  Md  dafaaaM. 

Id  ejectment,  Md,  that  laod  was  omitted  from 
defendant's  deed  bj  mistake  and  Hiat  he  was 
entitled  to  ita  correctitm.— Enwrson  f.  Epper- 
Kon  (Mo.)  8B8. 

I  S.   FMoaeAlBsa  utA  relief. 

Umitadona  Md  no  bar  to  correction  of  a  deed 
to  include  land  sned  for  in  ejectment.— Epper- 
son T.  Efvereon  (Mo.)  8!%. 

The  evidence  mast  be  clear  and  satisfactory 
in  Older  to  Justify  the  reformation  of  a  dei>d 
for  mistake.— Sawyer  r.  Sawyer  (I'enn.  Sup.) 
1022. 

REHEARING. 

See  "New  Trial." 

REINCORPORATION. 

Hee  'Xlorporatlon,"  |  0. 

RELEASE. 

See  "Compromise  and  Settlement";  "Dower," 
9  1;  "MoHgageB,"  t  B. 

i  1.   Keanlsites  and  Talidity. 

The  discontinuance  of  lawmiits  brought  to 
harass  attomeys  of  an  infant,  who  had  ob- 
tained a  judfltment  against  a  railroad  company, 
and  to  delay  the  collection  thereof,  held  no  con- 
sideration for  a  release  of  the  judgment  for 
less  than  the  amount  due  thereon.— Winter 
lOmsas  aty  Oable  By.  On.  (Uo.)  01)0. 

The  facts  attending  a  curator's  release  of  an 
infant's  jadgment  for  less  than  the  amount 
thereof  Aeld.to  show  no  cousidemtion  for  the 
release  of  the  IwIaQce  due  thereon.— Winter  t. 
Knnsna  City  Cable  Ry.  Co.  (Mo.)  60». 

f  2.    OonatPttotioB  aosd  otMratloM. 

Where  a  servant  releases  his  master  from  lia- 
bility for  injuries  receired  in  part  consideration 
of  being  retained  in  the  same  capacity,  and 
accepts  a  less  remunerative  position,  hfld  not 
untitled  to  withdraw  from  such  employment  and 
sue  for  such  injury.— Afissoarl,  K.  ft  T.  By.  Oo. 
of  Texas  T.  Cbumlea  (Tex.  ar.  App.)  524, 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  | 

 in  criminal  prosecutioDs,  see  "Criminal 

I*aw."  I  6. 

REMAINDERS. 

See  "Life  Estates." 

Creation  by  deed,  see  "Deeds,"  {  2. 

A  sum  paid  hy  mistake  to  a  life  tenant  as  a 
sum  dne  for  rents  on  the  trust  property  cannot 
be  recovered  from  the  rents  due  thi;  remainder- 
men which  accrue  after  the  death  of  the  life 
tenant.— Armistead  T.  Armiatead  C^mm.  Ch. 
App.)  1071. 

REMAND. 

Of  oauae  on  appeal  or  writ  at  wrw.  aee  "Ap- 
peal mad  Error,"  |  la 

REMOVAL  OF  CAUSES. 

change  of  Tenae  or  place  of  trial,  see  "Venoet" 


RENT. 

So*  '*Luidlord  and  Tenant"  I  8. 

REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," I  2. 

REPEAL 

Of  atatate.  see  "Intoxicating  Uqnam,*'  {  8; 
"Statutes,"  {  6;  "Usury,"  f  1. 

REPLEVIN. 

I  1.  UaMlltioB  Mi  boade  ud  vmdovtak- 


Under^^atinon's  Code,  S  4837,  Judgment 
could  not  be  rendered  on  a  replevin  bond  on 
which  no  ^rit  had  ever  issued.— McGeer  t.  Bris- 
coe (Tenn.  Oh.  App.}  564. 

REQUESTS. 

For  Instmctloas  in  criminal  prosecutions,  ae* 

"Criminal  Law,"  {  16. 
  to  jury  in  civil  actions,  see  "Trial,"  i  7. 

RESCISSION. 

Cancellation  of  written  instroment  we  "Oan- 
celiation  of  Instruments." 

Of  contract,  see  "Ccmtracts,"  S  2. 

 for  sale  of  goods,  see  **8ale8,"  |  2. 

 for  sale  of  land,  see  "Vendor  and  Pur- 
chaser," I  2. 

RESERVATIONS. 

For  grantor  In  fraudulent  eoareyancCb  Me 
"Fraudulent  Oonveyances,"  1 1. 

RES  GESTVE. 

In  dvU  actions,  see  "Evidence,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
f  0. 

RES  JUDICATA. 

See  "Ooarts,"  |  1;  "Judgment,"  |  7. 

RESTRAINT  OF  TRADE 

Trusts  and  other  comblnatkm^  sea  **Honoa- 

OliBB,"  11. 

RESULTING  TRUSTS. 

See  •TmtMt"  1 1. 

RETURN. 

Of  execntion,  aee  "Execution,"  |  4. 

Of  process  in  geneiml,  see  "Precan."  1  1. 

REVENUE 

See  "Internal  Berenue";  "Taxatloii.** 

REVIEW. 

See  "Appeal  and  Error":  "Certiorari";  "Crlm- 
Law,"  H  19-23 ;  "Justice*  of  tite  Peace,** 

REVISION. 

or  statute,  see  "Statutes,"  |  4. 

REVIVAL 

Of  statute,  see  "Statutes,"  |  8. 
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REVOCATION. 

Appointmeot  of  administi'ator,  lee  "Hxecoton 
and  Administrators,"  |  1. 

RIGHT  OF  WAY. 

See  "E^Bonenta." 

RISKS. 

Assumed  by  employe,  see  "Master  end  Serr- 

ant,"  8  5. 
 Ucensee.  see  "Railroads,"  |i  2-4. 

ROADS. 

See  "Highways";  "Turupikes  and  Toll  Roads.** 
Streets  in  cities,  see  "Manicipal  Corporatioiu,'' 

ROBBERY. 

Instructions  as  to  credibility  of  accused,  see 
"Criminal  Law,"  S  15- 

Murder  in  commission  of  robbery,  see  "Homi- 
cide," S  1. 

An  unlawful  and  felonious  assault,  with  In- 
tent to  deprive  the  penui  aisaulted  of  bie  prop- 
erty, made  without  any  honest  claim  to  tbe 
property,  and  the  unlawful  takloff  of  property 
from  him  by  force  and  violence  and  against  his 
wUl,  constitutes  tbe  crime  of  robbery  in  the 
first  degree^Stata  t.  Adair  (HoJ  lfi7. 

SALES. 

See  "Joint  AdveDtures";  "Vendor  and  Pur- 
chaser." 

Of  bill  of  exchange  or  promitiBory  note,  see 

*'BU1b  and  Notes."  I  2. 
Of  IntoxicatlnK  liquors,  see  "Intoxicating  TJq- 

uors." 

Of  proi>erty  of  decedent  under  order  of  court, 

see  "EjxecutorB  and  Adminiijlrators,"  S  6. 
Of  railroads,  see  "Rallrouda,"  S  ^• 
On  execntion,  see  "Execution,"  i  3. 
Sale  of  state  lands,  see  "Public  Kandn,"  S  1%. 
Tax  sales,  see  "Taxation,"  i  Ct. 

I  1.  Beqvisltes   »nd  validltr   of  eon- 
tr«et. 

Where  pIuintifTs  salesman,  who  had  no  au- 
thority to  vary  tbe  terms  of  a  printed  order 
blanlt,  took  an  order  containing  written  condi- 
tions changing  such  terms,  no  contract  is  made 
until  the  order  is  accepted  by  plaintiff,  and  the 
order  may  be  withdrawn  before  such  accept- 
ance.—Whitafcer  T.  Zeihme  (Tex.  Olr.  App.) 
40B. 

Where  defendant  gave  plaintiff  an  order  for 
goods  on  a  printed  blank,  inserting  written 
conditions  changing  the  printed  terms,  plaintiff 
could  not  iguore  tne  writing  and  accept  the 
order  according  to  the  printed  terms.—- Whltaker 
V.  Zeihme  Crex.  OLj.  App.)  490. 

Where  conditions  were  written  into  a  print- 
ed order  given  by  defendant  to  plaintiff,  in  the 
absence  of  evidence  as  to  when  the  writing 
was  inserted,  there  Is  no  presnmptioD  that  tbe 
contract  wbb  signed  as  pnnted  and  afterwards 
changed  by  plaintiff.  —  Whltaker  T.  Zeihme 
(Tex.  av.  App.)  4Be. 

f  Z,   llodiftoatl(«  or  veselasloB  «f  eon- 

traot. 

Purchasers  of  machinery  Xdd  not  entitled  to 
a  resciiwion  of  the  contrncL— Hiller-Stone  Mach. 
Co.  V.  Balfour  (Tex.  Civ.  App.)  972. 

1  3.    Performanee  of  oontraot. 

'Where  plaintiff  substantially  performed  a 
contract  1o  deliver  tanks  for  oil  at  defendant's 
mill,  defendant  was  not  justified  in  refusing 
to  deliver  oil,  on  the  ground  that  the  tanks 


were  not  famished  in  time.^Palestlne  Gotton- 
Seed  Oil  Co.  v.  Corsicana  Cotton-Oil  Co.  (Tex. 
Civ.  App.)  438. 

Where,  under  a  contract  to  sell  and  deliver 
cotton-seed  oil,  there  was  a  substantial  com- 
pliance with  the  terms  of  the  contract  by  plain- 
tiff, but  a  literal  compliance  was  prevented  by 
defendant's  acts,  defendant  was  not  JnHtified 
in  refusing  to  perform. — Paleetine  Cotton-Seed 
Oil  Co.  T.  Coraieana  Cotton-Oil  Go.  Civ. 
App.)  433. 

i  4.  Wanaattes. 

A  contract  to  ship  oranges  not  later  than  a 
specified  date  held  a  warranty  as  to  time,  and 
defendant's  claim  for  damages  was  not  waived 
by  accepting,  without  protest,  tmit  shipped  at 
a  later  date.— Redlands  OiaBgs-QroweEB*  Aas'n 
T.  Gorman  (Mo.)  830. 

I  5.  Bomedles  of  sallar. 

Where  plaintiff  sou^it  to  recover  the  pric:e  of 
whisky  barrels  alleged  sold  in  July,  Iwl.  and 
the  evidence  showed  a  contract  by  plaintiff  to 
furnish  barrels  daring  the  season  of  1891,  and 
that  defendant  continued  to  make  whiakj'  dur- 
ing the  month  of  July,  1891,  there  was  not  a 
material  variance.— JackBon-Vanarsdall  Distil- 
liDg  Co.  V.  Moore  (Ey.)  36& 

Where  a  buyer  repudiated  a  sale,  the  seller 
could  not  recover  the  contract  price  whilt;  the 
goods  were  held  by  a  carrier  for  fright  and 
storage. — Keppert  v.  Aultmani  Miller  &  Co. 
(Tex.  Civ.  App.)  4ia 

On  an  issue  as  to  whether  a  price  quoted  in  a 
letter  of  plaintiff  to  defendant  referred  to  a 
secondhand  or  a  new  machine,  a  prior  letter 
in  whidi  plaintiff  quoted  new  macnines  at  a 
higher  price  AcM  admissible  to  show  defend- 
ant's knowledge  of  the  price  of  a  new  machine. 
— Dorsey  Printing  Co.  v.  Gajncsvlile  Cotton- 
Seed  Oil  Mill  &  Gin  Co.  (Tex.  Gv.  App.)  55& 

i  6.    Beiaedlea  of  bayer. 

The  court  properly  instructed  that  if  defend- 
ants were  entitled  to  damage  on  a  counterclaim 
for  less  than  the  amount  of  tbe  notes  sued  on 
it  should  be  credited  thereon,  and  that  if  It 
equaled  the  notes  to  find  for  the  defendants, 
and  if  greater  than  the  sum  of  the  notes  to 
find  for  dafendants  the  miesa.— Bcaa  Taylor 
(Ky.>  81. 

Where  plaintiff  purchased  structnral  Iron, 
which  was  a  part  of  defendant's  building,  evi- 
dence of  the  value  of  that  character  of  iron 
hy  those  acquainted  with  it  was  admissible  to 
determine  the  damages.— Warren  A.  B.  Mayer 
Mfg.  Co.  fMo.)  644. 

Where  plaintiff  purchased  stmctural  Iron,  a 
part  of  defendant's  building,  and  after  he  had 
taken  down  some  of  it  defendant  refused  fur- 
ther delivery  and  retook  what  plaintiff  had  re- 
moved, defendant  was  chargeable  with  plain- 
tiff's expenses  in  taking  down  the  iron.— War- 
ren V.  A.  B.  Mayer  Mfg.  Co.  (Mo.)  644. 

Where  plaintiff  purchased  stmctaral  Iron  to 
use  in  a  building  he  was  going  to  erect,  in.  an 
action  for  refusal  to  deliver,  defendant  was  nut 
chargeable  with  tbe  amount  expended  by  plain- 
tiff In  grading  his  lot  to  receive  the  iron.--war- 
ren  T.  I.  B.  Mayer  Mfg.  Co.  (Mo.)  ML 

In  an  action  for  refusal  to  deliver  certain 
stmctural  Iron  bought,  which  was  a  part  of  de- 
fendant's building,  the  fact  that  plaintiff  wish- 
ed to  use  it  in  another  building  would  not  en- 
hance its  value  beyond  the  market  price  of 
such  iron. — Warren  v.  A.  B.  Mayer  Mfg.  Co. 
fMo.)  044. 

In  an  action  for  refusal  to  deliver  certain 
stmctural  iron,  to  be  taken  out  of  defetidant's 
building,  if  there  was  no  market  value  for  each 
Iron,  evidence  of  Its  value  was  admlsdble  from 
those  experienced  In  dealing  with  property  of 
sudi  ehiu«cter. — Wuren  v.  A.  B,  Mayw  Mfg. 
\Co.  (Mo.)  64^ 
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A  finding  in  an  acttoD  for  breach  of  t  con- 
tract for  the  deliTcrr  of  grain  bj  the  deUrei? 
of  an  Inferior  quality  M4  not  sufficient  to 
show  A  eontlnniiig  warranty  which  would  au- 
thorize a  recovery  for  a  defect  in  quality  dis- 
coTfrod  after  acceptanoB-^Nichola  T.  Gsdl 
(Tenn.  Sup.)  768. 

Where,  under  a  contract  to  deliver  oil  in 
buyer's  tanks  at  defendant's  mil),  the  tanks 
were  deUrered  before  the  time  limited  by  the 
contract  expired,  but  defendant  claimed  there 
was  not  time  to  fill  them  within  such  limit, 
pvidpnce  of  the  lenRth  of  time  it  would  take  de- 
fendant to  fill  a  taok  was  proi>erly  excluded.— 
I'nleMtine  Cottoa-Soed  Oil  Co.  r.  Corsicana  Cot- 
ton-Oil Co.  (Tex.  Clr.  App.)  433. 

"Where  defendant  refused  to  perform  ite  con- 
tract to  delivei-  cotton-seed  oil,  the  measure  of 
damiiges  was  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  of 
its  refusal.— Palestine  Cottou-Sced  Oil  Co.  v. 
Corsicaua  Cotton-Oil  Oo.  (Tex.  Civ.  App.)  433. 

"Where  findings  of  court  and  jury  as  to  the 
Talue  of  property  are  at  variance,  a  judgment 
based  thereon  must  be  set  aside. — Miller-ijtoDe 
Mach.  Co.  T.  Balfour  (Tex.  Civ.  App.)  972. 

Where,  in  a  suit  for  rescission  of  a  contract 
for  macbineiT.  tbe  petition  claimed  damages 
for  freight,  drayage,  and  damage  for  pattiag 
the  machinery  in  place,  an  exception  to  such 
items  was  properly  overmled. — Miller-Stone 
Mach.  Co.  T.  BaJfour  (Tex.  Civ.  App.)  972. 

Where  rescission  of  the  contract  by  the  pur- 
chaser of  machinery  was  refused,  heU,  that  be 
could  not  recover  drayage  and  tbe  cost  of  put- 
ting tbe  machinery  in  place  as  damages.— Mil- 
lei^Stone  Mach.  Co.  t.  Balfour  (Tu.  OIt.  App.) 
972. 


SATISFACTION. 


'Release," 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

Blectiona  of  school  directors,  see  "Elections," 
S  1. 

School  lands,  see  "Public  Lands,"  I  1^ 

I   1.    Public  scboola. 

A  contract  with  a  school  teacher,  made  by 
two  members  of  the  board,  authorized  at  a 
meeting  held  without  n(^ce  and  in  which  the 
third  member  refused  to  participste,  is  not 
binding  on  the  district.— School  Dist.  No.  49, 
Faulkner  County,  v.  Adams  (Ark.)  798. 

In  October.  ISdS,  H.  was  elected  trustee  to 
succeed  Ci  whose  term  was  to  expire  July 
1S09,  and  H.  immediately  entered  upon  hts 
duties.  H.  divd  in  March,  1899,  and  the  coun- 
ty superintendent  appointed  J.  to  fill  the  vacan- 
4^.  Beld,  that  J.  became  de  facto  trustee  un- 
til July  1,  18^,  and  then  de  jure  trustee  for 
the  term  for  which  H.  was  elected.— Ma ttingly 

Vancleave  (Ky.)  207;  Hawkins  v.  Davis,  Id. 

By  the  act  of  March  17,  1898,  changing  the 
time  of  election  of  school  trustees  ftom  Jane 
to  October  in  each  year,  the  terms  of  all  trua- 
tees  in  office  July  1,  1H98,  were  ^tended  one 
year.  —  Mattingly  v.  Vancleave  (Ky.)  287; 
Bawkins  v.  Davis,  Td. 

The  rouDty  superintendent,  by  declaring  a 
vacancy  in  tbe  office  of  school  trustee  when 
none  in  fact  existed,  did  not  create  a  vacan- 
cy, and  an  appointment  to  fill  the  supposed  va- 
cancy was  void. — Mattingly  v.  Vancleave  (Ky.) 
257;  Hawkins  v.  Davis,  Id. 

Though  such  an  appointee  may  have  been  a 
4e  facto  officer  by  reason  of  his  recognition  by 
the  county  Kuperinteudent,  yet  he  ceased  to 
be  M  when  notified  by  the  county  mperintend- 


eut  that  he  was  no  longer  coniddered  trustee, 
and  his  acts  thereafter,  tnough'on  the  same  day 
he  lecelved  such  notice,  were  void. — Matting 
y.  Vancleave  (Ky.)  257;  Hawkins  t.  Davis, 

Id. 

Shannon's  Ann.  Code,  I  1^7,  authorizing  the 

Payment  of  costs  of  a  suit  commenced  in  good 
slth  by  a  school  director  out  of  tbe  money  of 
the  school  district  io  case  of  his  defeat,  does 
□ot  authorize  the  payment  of  costs  in  suit 
to  determine  the  right  of  the  plaintifT  as  school 
director  to  hold  office.— State  v.  Banks  (Tenn. 
Sup.)  778. 

Where  the  election  of  school  directors  Is  il- 
legal, an  wrder  eiveu  by  the  old  directors  be- 
fore the  expiration  of  their  term  of  office  is 
binding.— State  v.  Hart  (Tenn.  Sup.)  780. 

The  inclusion  of  a  city  with  contiguous  ter- 
ritory within  a  school  district  created  by  tbe 
legislature  is  uot  prohibited  by  Const,  art.  11, 
I  10.— State  T.  Brownson  (Tex.  Sup.)  114. 

SEALS. 

I  Under  Rev.  St.  1889,  $  2090,  equity  will  in- 
quire into  the  coufiideration  of  a  curator's  re- 
I  lease  under  seal  of  an  infant's  Judgment  for 
1  less  than  the  amount  thereof  .—Winter  T.  Kan- 
'  sas  aty  Cable  By.  Co.  (Mo,)  806. 

I  Where  a  curator  unnecessarily  attached  his 
:  seal  to  a  release  of  so  infant's  judgment  for 
:  less  than  the  amonnt  due  thereon,  the  seal  did 
!  not  conclusively  import  a  consideration  for  the 
discharge  of  the  entln  debt.— Winter  t.  Kan- 
I  sas  aty  Oable  Ry.  Co.  (Mo.)  GOa 

SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "Brldence,"  1  ft, 

SEDUCTION. 

I  1.  OrlBilsud  rospoHalblllty. 

On  a  prosecution  for  seduction,  the  testimo- 
ny of  the  prosecntrtz  as  to  the  prnnlae  of  mar- 
riage may  be  corroborated  by  circomstantial 
evidence.— Otolghton      State  (Tex.  Or.  App.) 

492. 

Evidence  on  prosecution  for  seduction  un- 
der promise  of  marriage  htld  to  sustain  a  con- 
viction.—Oreighton  T.  State  (Tex.  Or.  App.)  492. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
S2. 

SEQUESTRATION. 

Resisting  service,  see  "Obstmctiac  Juatice.*' 

SERVICE. 

Of  ivocess,  see  ''Process,"  |  1. 

SERVICES. 

See  "Master  and  Servant,"  g  2. 

SERVITUDES. 

See  "Basunwts." 

SETTLEMENT. 

See  "Compromise  and  Settlement'*:  'Release." 
By  executor  or  administrator,  SM  "Bxecutors 
and  Admlnlstratora,"  |  7. 

SEWERS. 

Defects  or  obstructions,  see  ''Municipal  Oor- 
poratlona."  f  la 
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SHERIFFS  AND  CONSTABLES. 

Appeal  by  sheriff  in  action  a(rBini>t  connty  for 
money  illMally  collected,  see  "Appeal  and 
Error."  12. 

Skerifl  as  tax  collector,  see  "Taxation."  |  4. 

 deed,  see  "Execution,"  |  S. 


SLANDER. 

See  *'I4bel  and  Slander." 


SLAVES. 

Under  Rer.  St.  1809,  f  2920,  held,  that  It  wat 
no  objection  to  the  legitimacy  of  children  bom 
of  slaveB  that  the  parents,  being  slaves,  had  no 
authority  to  contract,  and  hence  coold  not  ex- 
erciie  "good  faith/'— Lee  t.  liSe  (Ho.)  flBIX 

SPECIAL  LAWS. 

See  "Statutes,"  I  2. 


SPECIFIC  PERFORMANCE. 

I  1.    Contraeta  ^fereesble. 

Description  of  laiid  in  a  memorandum  of  a 
contract  for  the  aato  of  land  AeM  snffldently 
deflnite  to  entitle  vendee  to  uedfic  perform- 
ance-—SmlOi  T.  Wilson  (Ho.)  S07. 

Under  Rer.  8t  1899,  |  3418^  a  contract  for 
the  sale  of  real  estate  may  be  enforced  by  spe- 
cific performance,  though  unilateral  or  aitmed 
only  by  the  party  to  be  cfaarfad.— ^ith  r.  Wil- 
son (Mo.)  597. 

Where  an  alley  had  been  fenced  and  not  used 
nince  1876,  its  existence  constituted  no  ground 
for  refusing  to  perform  a  contract  to  purchase 
the  lot.— Scann^  t.  American  Soda-Fountain 
Co.  (Mo.)  889. 

Where  plaintiff  showed  a  title  by  adverse 
possession  for  52  years,  the  fact  that  the  rec- 
ord title  showed  a  conveyance  of  Ae  property 
by  the  French  goTernment  in  1869,  and  a  de- 
vise of  it  by  a  snlweqnttit  grantee  in  1878,  did 
not  justify  defendant  la  refoaiDg  to  perform  a 
contract  to  parchaee  h.— Scaondl  r.  American 
Soda-FoantalD  Co.  (Mo.)  889. 

An  agreement  that  plaintiff  should  accept  a 
tease  of  property  in  the  usual  form  Md  not  so 
indefinite  as  to  be  unenforceablfcT-Scannell  r. 
American  Soda-Fountalu  Co.  (Mo.)  889. 

i  2.    Good  faltb  and  dlUffoiiee. 

The  contention  that  plaintiff  was  not  en- 
titled to  a  specific  performance  of  a  contract  to 
exchange  real  property,  because  time  was  at  the 
esaence  of  the  CMitract,  Md  not  sustainable  by 
the  evidence.— Scannell  t.  American  Soda^ 
Fountain  Go.  (Mo.)  888. 

A  letter  stating  that  plaintiff  should  not  be 
required  to  give  a  guaranty  of  title,  because 
defendant's  title  was  also  defective,  held  not  to 
estop  plaintiff  fmu  demanding  specific  perform- 
ance of  a  contract  to  exchauge  property.- Scan- 
nell  T.  American  Soda-Fonntafai  Co.  (SSo.)  888. 


SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 


STATEMENT. 

By  witneaa  incoiisiatent  with  testimony,  see 

''Witnesses,"  S  4. 
Of  case  or  facts  for  purpose  of  mwimr.  Me 

"Appeal  and  Error,"  1  8. 


STATES. 

CourtH,  aee  "Courts." 

Public  lands,  see  "Public  Lands,"  I  IH- 

f  I.   Tlseal   mmmmmtimimt,  ynUI* 

and  seenrltliM. 

Rev.  St.  1699,  fi  5087.  providing  that  com- 
pensation of  members  of  the  board  of  examiners 
tor  barbers  shall  be  paid  out  of  the  treasury  of 
the  board.  Is  not  repugnant  to  Const,  art.  4. 
f  48,  prohibiting  payment  of  state  fundi  ex- 
cept on  partieiuar  appxi^Miatioiia.— Sx  parte 
Lucas  (Mo.)  218. 

STATUTES. 

Judicial  notice  of  laws  of  other  itatea,  aee 

"Evidence,"  |  1. 

Laws  impairing  oUigatlon  of  contracta,  see 
"Constitutional  Law,"  |  5. 

Preaamptions  as  to  lawa  of  foreign  states,  aee 
"Evidence,"  {  2. 

Provisions  relating  to  particular  subjects,  see 
"Bankruptcy,"  I  1;  "Descent  and  Dismbn- 
tlon"  ;  "Elections,"  fi  1 ;  "Eminent  Domain* : 
"Fines";  "Food";  "Homestead";  "Insni^ 
aace,"  I  1;  "Intoxicating  Liquors":  "IJm- 
itetlon  of  Aetlona,"  f  1;  "Master  and  Serr- 
ant,"  I  1;  "Monopolies,''  |  1;  "Usury,"  {  L 

 revenue  laws,  see  "Internal  Revenue." 

  statute  of  frauds,  see  "Fraads,  Statute 

of." 

{  1.    EiuMtment,  requUItes,  and  Talidlt9 

in  c*>^0'al* 

Under  Const,  art.  7,  S  3,  as  ameoded,  it  was 
proper  for  the  legislature  to  paas  Gen.  Laws 
18^.  p.  161,  creating  an  independent  school 
district  without  the  notice  required  by  0>n8t. 
art  8,  I  67.— State  v.  Brownaon  (Tex.  Bnp.)  U4. 

f  t.   General  and  speeial  or  local  lawa. 

A  local  act,  passed  prior  to  the  present  con- 
stitution, regulating  the  practice  in  a  court  not 
of  continuous  session,  ceased  to  be  operative 
after  the  expiration  of  six  years  from  the  adop- 
tion of  the  constitution.— Morgan  v.  WicUiSe 
(Ky.)  1». 

Rev.  at  1899,  c.  78,  Is  not  unconstitutional, 
as  special  legislation,  because  the  regulation  ot 
barbiers  extends  Only  to  cities  of  50,000  in- 
habiUnta.— Ex  parte  Lucas  (Uo.)  218. 

Gen.  Laws  1897,  p.  206,  c.  143,  disorganising 
a  certain  county  on  the  ground  of  public  neces- 
sity, attaching  it  to  another  county,  and  pro- 
viding for  the  payment  of  its  debts  by  taxes 
levied  by  the  latter  county,  Jkeld  not  a  local 
law  within  the  prohibition  of  Const  art.  3,  Si 
56,  57.— Clarke  t.  Beeves  a>nntr  (Itex.  Otr. 
App.)  981. 

I  8.    Sabjeota  and  tltlea  of  aata. 

Acts  1897,  c.  114,  providing  that  a  landlord 

or  furnisher  shall  have  a  lien  on  crops,  hdd 
not  in  violation  of  Const,  art.  2,  {  17,  prohibit- 
ing a  bill  from  embracing  more  than  one  sub- 
ject.—Statu  v.  Hoskins  (Tenn.  Sup.)  781. 

Act  April  22,  1899,  limiting  the  time  in  which 
suite  may  be  brought  aga&at  monicipal  cor- 
porarions  for  the  recovery  of  the  state  privilc^ 
tax  on  litigation.  Add  not  unconstitutional  as 
embracing  subjects  not  included  in  Ita  title. — 
State  V.  Town  of  McMinnviUe  (Tenn.  Sup.)  TSS, 

I  4.    Amendmoatf  Mvisioa,  mnA  eodilftea- 
tlon. 

Under  the  act  antiunrialng  tiie  revision  of  the 
laws,  and  Rev.  St.  p.  1106.  |  10.  Rer.  St.  i 
30^,  should  be  construed  as  a  continaation  of 
Act  1879,  entitled  "An  act  to  define  who  are 
agenU  of  insurancv  companies,"  etc,  and  as 
referring  only  to  the  duties  and  liabilities  there- 
in specified.— Hartford  Fin  Ins.  Oo.  t.  Walker 
(Tex.  Sup.)  711. 
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Under  Sj.  St.  i  464.  when  a  law  which  re- 
pealed another  law  is  repealed,  the  prerioos 
law  is  not  tbeteby  revlTea.— Bice  t.  Ciaimon- 
weatth  (E7.)  478. 

S  6.    Ooiuttnetioa  mnd.  opeimtiom. 

The  construction  placed  upon  a  statute  by 
the  legisIatiTe  and  ezecntive  branches  of  the 


SOTemment  for  many  years  will  be  adc^ted  by 
le  coarts.— Auditor  of  Public   Accounts  t. 
Cain  (Sy.T  1016. 

Under  Const,  art  4,  $  36,  the  words  "00  days 
after  tlie  approval  of  tiiia  act,"  in  Iter.  St. 
1880,  c.  78,  construed  to  mean  90  days  after  this 
act  takes  effect,  and  time  to  take  out  license 
under  the  act  did  not  expire  until  90  da^ 
after  the  e^  took  effect — Bx  parte  Lncaa  (Mo.) 
21& 


STATUTES  CONSTRUED. 


EHOIJkllD. 

St  18  Edw.  I.  eh.  1.....  SOB 

VmiTEU  ■TATBS. 

CONSTITUTION. 

Art.  1.  I  10   68 

Art  4.  1  1  887 

STATUTES  AT  LARQB. 

1880.  May  2,  ch.  182,  26 

Stat  81  981 

1895,  March  1,  ch.  145,  28 

Stat  603    987 

1808.  June  13,  cb.  448,  30 

Stat  448   5S9 

1898.  July  1,  ch.  541,  S  6, 

30  Stat  548   984 

1808.  July  1,  cb.  541,  S  38, 

30  Stat  565   558 

1808,  July  1,  ch.  541,  fi  70, 

30  Stat  665   563 

RRVI8ED  STATUTBS. 
I  C137    289 

ABXAKSAS. 

CONSTITUTION. 

Art.  9.  §  3   879,  575 

Art.  19,  8  27    576 

MANSFIELD'S  DIUBST. 

H  752,  764  '   992 

%  1310    980 

{  4350   918 

1  6080    980 

8ANDELS  &  HILL'S 
DIOEST. 

18   162 

I  609    H« 

H  2734,  2735    383 

I  4r>!Xl   871 

I  4fUl.   Amended  by  I<awa 

18i>5,  p,  35.   871 

U  5324,  9829   575 

f,  6172    i(a 

S  6175    383 

f  6192   911 

i  661fi   871 

LAWS. 

1885,  p.  85   871 

nniXAir  tbbbitost. 

ANNOTATED  STATUTES 
1890. 

rh.  26    084 

Ch.  41   987 

»  522   992 

I  534   im 

»  812   9Sl  i 

i  :t285   988 


KENTVCKT. 

CONSTITUTION. 

1 157   35,  48,  476 
166   15 
180   35 
303    81 

CIVIL  C01>E  OF  PRAC- 
TICE. 

S  11,  aubsec.  4  285 

B  25    86 

S  489    267 

K  585    272 

1  755   ^   47 

CRIMINAL  CODE  OP 
PRACTICE. 

§  11   467 

M26    766 

8  2:«   49 

8  241   16 

ft  281   288.  557 

8  301    467 

GENERAL  STATUTES  1888. 
Ch.  41,  art  2.  1016 

STATUTES  1899. 

!216   465 

464   473 

1180   4 

1188   46 

! 1852    2eo 

2133    358 

2396    281 

2554    277 

\i  2557.  2568   467 

2773    11 

2820  ;   476 

2838,  2834    474 

i  2996,  2998   11 

t  3378,3403    458 

3412   3fi2 

J  3616,  3634   15 

fiS  3878,  3879   701 

I  4332   1009 

H  4700^  4707   32 

LAWS. 

1871,  p.  137    473 

1883-54,  ch.  968   473 

18aV86,  p.  574   473 

1898,  p.  110   257 

mssouBi. 

CONSTITrTION. 

Art.  2.  8  20   684 

Art  2,  f  21   300 

Art.  4,  f  36   219 

Art  4.  8  43   218 

Art  6,  8  1   252 

Art  12.  f  4   685 

Art  12,  I  8   238 

Art  14,  8  ft   219 

(JENBRAL  STATUTBS  1865. 
Ch.  191,  8  4  68G 


REVISED  STATUTBS  1846. 

Ch.  32,  88  2,  6k  6k  47   208 

Ch.  34,  i  1  682 

REVISED  STATUTES  1879. 
i  4004    208 

REVISED  STATUTES  1889. 

Volume  1. 

47,  48   842 

2090    006 

2499    238 

2734    800 

2741   684,  686 

Jl  4513.  4518,  4520,  4522..  881 
14866    885 

Volume  2. 
Pases  2123,  2125,  art  6, 
89  17,  27.  28.    St  Louts 

City  Charter   668 

Oh.  138,  art  8   683 

"  6186    648 

6439  189,  837 

5440  .  887 

US21,  6807,  6806,  6007..  868 

 676 

7732  

8818    696 

8822    587 

REVISED  STATUTES  1888. 

Ch.  78  219 

j  342    687 

88  721,  722   648 

i  1272.  684,  685 

f  1393    252 

I  1834    621 

f  2627    243 

18  2041,  2644   621 

8  2920    680 

'  3140   103 

3418    687 

3616    881 

[  4266,  4268   888 

5035,  (50.37..  218 

6784,  6788   590 

aoaw.   ^ 

i8  8199.  6218.  8215   894 

CITY  CHARTER. 
St  Louia.  2  Rer.  St.  1889, 

IiAW& 

1891,  p.  76   191 

1891,  p.  159   678 

1891.  p.  195   676 

1897.  pp.  215,  216k  81  1-8  603 

1898.  p.  44   219 

1899.  p.  170   171 

MEW  TOBK. 

LAWS. 

1802,  <dt.  68a  I  02  886 
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CONSTITUTION. 

Art.  2.  «  17  7M 

Art  10,  9  4  lOaO 

OODE  1858. 

{ 2082    S4 
813T  105 

MILLIKBN  ft  VKUTIIEES' 
CODE. 

I  2»na   M 

I  4537   1063 

SHANNOX'S  CODE. 

Tit.  2,  eh.  ,3  1025 

62   290 

1427    778 

3070   86 

3769    64 

8039   776 

4163,  «ib8«c.  8   82 

4542    70 

!  4874   loea 

4889  105.  1033 

1  5086   1025 

5409    290 

\  556©  1068 

6322    54 

f  6732,  6733   72 

1  7217   80 

Onr  OHARTEB. 

Naahville.  Laws  1883,  p. 
l&S,  H  4S.  44   782 

LAWS. 

1830,  Sfi  7.  8.  Turnpikefl. .  68 

1831,  eh.  40   68 

1835,  ch.  60   72 

1835-36.    Turnpike  Chni-- 

ter  1096 

1837-38.  ch.  217  1096 

1847-48,  eh.  2lX>  1096 

1849-50.  ch.  49  1096 

1851-52,  ch.  33S   290 

1869,  p.  86   72 

1881,  eh.  143  1020 

1883,  p.  155,  §8  43,  44. 

NashvUIe  City  Charter. .  782 

1885,  ch.  95,  If  1>  2  201 

1885,  ch.  95,  |§  5,  6  292 

1895,  ch.  160,  S  2   75 

1897.  ch.  2,  8  5   76 

1897,  ch.  114   781 

1809.  eh.  218,  8  1  778 


1809,  ch.  274   786 

1899,  ch.  276   81 

189»,eh.4B2   7B 

TEXAS. 

CONSTITUTION. 

f  10  816 

Art.  3,  S  56  961 

Art.  3,  I  57  114,  981 

Art  5,  I  16   163 

Art.  7,  t  3.   Amended  by 

JjKWB  1883,  p.  134  114 

Art  12;  15  20.  21   415 

Art.       |  51  188 

Art.  16,  I  52  184 

CODE  or  CRIMINAL  PRO- 
OEDURK  UsUT). 

Art.  Ifrt   308 

Art.  817  891 

Art.  884    811 

Art.  687  806,  395,  405 

PASGHAL'S  DIGEST. 
Volume  2. 
Art  4985    928 

PENAL  CODE  1895. 

Art.  41  ,   483 

Art.  199    396 

Art.  269   482 

Art.  360    127 

Arts.  647-640,  711   929 

Art.  794    487 

Art.  8:i8   482 

Art  839a  491,  492 

Arts.  845a,  845b   492 

REVISED  STATUTES  1896. 

Page  1105,  8  19  .  711 

Tit  30,  ch.  22    979 

Art  635   939 

Arts.  642.  698,  699.  746. .  406 

Art  1212  115 

Art  1236    979 

Art.  1265   653 

Art  1332    967 

Art  1346    115 

Arts.  1391.  1303   153 

Art  1466    558 

Art  1670    443 

Art  2274    709 

Art  2352   553 

Art.  2540    422 

Art  2957    148 


Arte.  29T0,  2971   MO 

Art  8071   337 

Art  3080   OeC 

Art  3098..   711 

Art  8096   38» 

Art  3209   96S 

Art.  3213   990 

Art  3319   161 

Arts.  3348,  3345   »4S 

Art.  3358   527 

Arts.  3811.  8812   438 

Arts.  4218t  4218s   349 

Art  4618   939 

Arts.  50e0c,  5000e   705 

Arts.    5157,   5159.  5210. 

5211    333 

Art.  5250   »»» 

Art  5313   528 

SATLES'  CIVIL  STATUTES 
1897. 

Art  886    822 

Art  1269    638 

Art  1670   424,  952 

Art  2302    153 

Art  8260    4S7 

Art  3339a   1541 

Art  3851   346 

Arts.  4218j-42l8(   534 

Art  45fi0f   342 

Art  4869   3»fi 

Art  5061   »42 

Art  5063   943 

Art  5067    942 

Art  5282c   533 

Art  6288   612 

WHITFTS  ANNOTATED 
CODE  OF  CRIMINAL. 
PROCEDURE  1895. 

Art  884   935 

CITY  CHARTER. 

OalveBton.   Laws  1871,  p. 
371.  tit  6,  art  14  415 

LAWS. 

1871.  p.  371,  tit  6.  art  14  415 

1870,  ch.  86   711 

1883,  p.  184   114 

1897,  p.  205,  ch.  14S  9S1 

1897,  p.  218  723 

1899,  p.  105   406 

1899,  p.  151  114 

1809,  p.  214  9W> 

1890,  p.  216  324 

1809,  p.  318  401,  4B2 


-  STOCK. 

Corporate  stock,  see  "Gorporationa,"  {  9. 

STREET  RAILROADS. 

See  "Railroads";  "Taxation.** 
Expert  testimony  as  to  operation,  see  "BtIp 
deuce."  I  10. 

f  1.  B«c«]»tloB  «b4  opentloB. 

Under  Rev.  Ord.  St.  TmuU  1892.  snbds.  0.  10, 
a  Hti-i'et-car  compauy  whose  franchise  provides 
that  its  cars  may  be  ma  at  a  speed  greater 
tban  eiRht  miles  an  hour  is  entitled  to  so  mn 
them.— Ituschenberg  t.  Southern  Electric  R. 
Co.  (Mo.)  626. 

Instruction  as  to  contributory  negligence  in 

persoual  damage  suit  againot  street-car  com- 
pany Md  proper.— RuMcheuberg  t.  Southern 
Kk-ctric  R.  Co.  (Mo.)  iSiQ. 


STRHETS. 

Sm  ^m^liways";   "Municipal  Oorporations." 

SUBLETTING. 

See  "Landlord  and  Tenant,"  1 1. 

SUBPCENA. 

See  "Wltnwses,"  i  1. 

SUBROGATION. 

Purchasers  who  paid  notes  secured  by  a  lien 
on  tiie  land  superior  to  theirs,  bellering  It  oec- 
esSBiT,  held  subrogated  to  the  r^bts  of  tbeir 
^^ee.— Schneider  t.  Sellers  (Dex.  GIt.  Appu.| 

SUIT. 

See  "AL-tion." 
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Om  "Prmmm." 


SUMMONS. 
SUNDAY. 


Act  prohibitiBK  liquor  dealer  from  teeplnjr  place 
open  on  Sanday  aa  arbitrary  exercise  of  police 
power.  Bee  "Constitutional  Law."  |  2. 

Sale  of  liquor  on  Sunday,  eee  "Intoxicatlnff 
Liquora,"  f  8. 

SUPREME  COURTS. 

See  "Courts."  I  3. 

SURETYSHIP. 

See  'Trlncipal  and  Socety.** 

SURPRISE. 

Ground  for  new  trial,  see  "New  TrlaU"-  |  t. 

TAXATION. 

See  "Oonntles."  S  2;  "Licensee,"  |  1;  "Munic- 
ipal Corporationa,"  i  11. 

Aaseaaments  for  municipal  improvementa,  eee 
"Municipal  Corporations."  I  7. 

Judicial  notice  of  tax  rate,  see  "Evidence."  6  1. 

Occupation  tax  aa  Interference  witii  interstate 
commerce,  see  "Commerce,"  I  1. 

Of  foreign  insuranee  cmnpaoies,  see  "laanr- 
ance."  1  1. 

I  1.   Uabilltr  of  peraoBB  and  property. 

Hie  ownera  of  shares  of  stock  in  a  national 
bank  may  be  compelled  to  list  them  for  tax- 
ation.—Commonwealth  T.  Jackson  (Ky.)  700. 

Under  Act  Gen.  Asaem.  1807,  »  1-3,  a 
street  railroad  whose  line  lies  partly  in  two 
cities,  and  partly  without  the  limits  of  any 
city,  is  liable  to  taxation.— State  ex  rcl.  Gott- 
lieb T.  Metropolitan  St.  Ry.  Co.  (Mo.)  603. 

Evidence  of  a  debt  belonging  to  a  foreign 
corporation  held  taxable  in  this  state,  under 
Sayles'  Civ.  St.  art  6067.— Jesse  French  Piano 
&  Oi-gan  Co.  T.  aty  o(  DaUaa  (Tex.  Ut.  App.) 
942. 

I  2.    I,eTT  and  aaaeaament. 

Under  Act  Gen.  Assem.  1897,  {S  1-8,  and  2 
Rev.  St.  1889,  c.  138,  art.  8,  it  was  proiter  to 
assess  the  whole  property  of  a  street  railroad 
in  the  manner  prescribed  for  the  assessment  of 
the  dlstribntable  property  of  other  nllroad*.— 
State  ex  rel.  Gottlieb  v.  Metrop^ltan  St  By. 
Co.  (Mo.)  €08. 

I'nder  Act  Gen.  Assem.  1897,  if  1-S,  It  was 
proper  to  levy  the  school  taxes  on  a  street  rail- 
ronrl  at  the  rate  levied  on  other  property  in 
each  school  district.— State  ex  rel.  Gottlieb  t. 
Metropolitan  St.  By.  Co.  (Mo.)  808. 

In  an  action  on  a  tax  bill  against  a  bank,  a 
claim  that  defendant  should  have  appealed 
from  the  action  of  the  county  boiird  of  appeals 
Is  without  merit— State  ex  rel.  Mahan  r.  Mer- 
chants' Bank  (Mo.)  67U. 

Under  Acts  1801.  p.  186,  and  Rer.  St  1888. 
I  assessment  of  bank  shares  miiPt  be 

made  to  liie  stockholdera.  instead  of  the  bank. 
—State  ex  tel.  Mahan  t.  Merchants  Bank  (Mo.) 

ere. 

i  3.    Payment  and  refudtas  or  vaeor- 
ery  of  tax  paid. 

One  of  a  number  of  taxpayers  from  whom 
money  baa  been  illegally  collected  aa  taxes  may 
sne  for  all  to  ret^over  the  money  thus  illegally 
ooIlprted.—Whaley  v.  Commonwealth  (Ky.)  36; 
Katliff  V.  Same.  Id. :  Same  v.  Nicholas  County, 
Id. 

In  an  actira  by  taxpayw  to  recover  for  all 
tazpayera  iUegal  tax  collevtec^.lt  w«a  pcopw  to 


direct  the  master  commissioner  to  ascertain  the 
names  ot  all  peraons  in  the  county  who  had 
paid  anypart  of  tbm  illegal  tax,  and  the  amounts 

Slid.— Whaley   t.   Commonwealth   (KyJ  86; 
atliS  v.  Same,  Id.;  Same  v.  Nicholas  County, 
Id. 

Under  Rev.  St  arts.  6157,  6169,  6210.  5211, 
held,  that  an  action  conld  not  be  maintained 
against  a  county  for  the  recovery  of  Dtate 
taxes  paid  on  au  alleged  illegal  valuation  of  the 
property.- Texas  Land  &  Cattle  Oo.  v.  Hemp- 
hill County  (Tex.  Ov.  App.)  333. 

In  an  action  against  a  county  and  the  tax 
collector  to  recover  taxea  paid  on  au  alleged 
illegal  valuation  of  the  property,  it  was  error 
for  the  court  to  grant  a  recovery  for  the  coun- 
ty taxes  pnid,  since  such  action  was  a  collateral 
attack  ou  the  judgment  of  the  commissioners* 
court  filing  the  valae  of  the  land.— Texas  Land 
ft  Uattie  Oo.  T.  Hemphill  Omnty  (Tex.  OIt. 
App.)  838. 


14.  Oolleetlos  and  anf oroeBoat 
acalntt  persons  or  peraoaal  prop- 
erty. 

The  sureties  In  a  sheriff's  "ofBcial"  bond  are 
liable  for  the  county  levy  collected  by  him,  where 
no  coonty  levy  bond  has  been  executed ;  and  the 
fact  that  such  a  bond  has  been  executed  Is  mat- 
ter of  defense.— Whaley  t.  Gommonweahh  (Ky.) 
35 :  Batliff  v.  Same,  Id. ;  Same  t.  Mlohctes  Cjoun- 
ty,  Id. 

The  sureties  in  a  sherifTs  bond  are  not  liable 
for  the  void  part  of  a  county  levy  collected  by 
the  sheriff.— whaler  v.  Commonwealth  (I^.)  85 ; 
RatlUC  T.  Same»  Id. ;  Same  t.  Nicholas  Conn^, 
Id. 

The  sheriff  was  not  diargeable  with  interest 
,  on  the  void  part  of  the  levy  collected  by  him  un- 
i  til  there  had  been  a  settlement  and  the  amount 
■  due  by  him  had  been  properly  ascertained.— 

Whaley  v.  Oommonwealth  (Kyj  85;  RstlifF  v. 

Same.  Id. ;  Same  v.  Nicholas  County,  Id. 

In  an  action  anilnst  the  "Merchants*  Bank  of 
Jefferson  Ci^,  Missouri."  on  a  tax  bill  against 
the  "Merchants'  Bank,"  the  bill  was  properly 
admitted  in  evidence.— State  ex  rel.  Mahan  t. 
Merchants'  Bank  (Mo.)  676. 

In  an  action  on  a  tax  bill  against  a  bank,  it 
)  was  error  to  exclude  evidence  that  the  taxes 
for  that  year  had  been  paid  before  commence- 
ment of  the  suit^— State  ex  reL  Mahan  r.  Mer- 
,  chants'  Bank  (Mo.)  676. 

Where,  In  an  action  on  a  tax  bill  against  a 
bank,  it  appeared  that  the  assessment  should 
have  been  made  against  the  stockholders,  the 
prima  facie  caae  made  by  the  bill  waa  07er> 
come.— State  ex  rel.  Mahan  t.  Merchants'  Bank 
(Mo.)  676. 

In  an  action  on  a  tax  bill  against  a  bank,  it 
was  error  to  exclude  evidence  that  It  waa  stock 
which  was  asseased. — State  ex  reL  Mahan  T. 

Merchants'  Bank  (Mo.)  676. 

In  an  action  against  a  tax  collector  to  re- 
cover taxes  paid  on  an  alleged  illegal  valuation, 
it  was  not  error  for  the  court  to  sustain  a  de- 
murrer to  the  complaint,  where  the  proceedinga 
were  regular  on  tbtir  face  and  the  tax  rolls 
were  In  due  form  and  had  iaaaed  from  the 

g roper  authority.— Texas  Land  &  Cattle  Oo.  T. 
[emphUl  Ck)nnty  (Tex.  Civ.  App.)  333. 

f  6.  Bale  of  laud  tor  nonpayment  of 
tax. 

Where  the  aflSdarit  of  publication  of  notice 
of  proceedings  under  the  overdue  tax  act  does 
not  show  that  publication  has  been  made  as 
required  by  Mansf.  Dig.  {  4356,  a  sale  of  land 
thereunder  is  invalid.- West  T.  State  (Ark.) 
918. 

Under  Ky.  St  |  2998.  part  of  charter  of  dtlea 
of  the  first  class,  providing  that  uncollected  tax 
Ulls  against  any  persona  "not  under  the  dis- 
ability of  infanCTt  eoTcrture,  ac  unsound  mind" 
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shall  be  deemed  a  debt  from  such  penoD,  It  la 
error  to  render  a  pereooal  indgment  againet  a 
married  woman  for  tazea^Rcad  t.  Citj  of 
Uuieville  <Ky.)  IL 

A  perBonal  Judgment  against  a  married  wo- 
man for  taxes  prayed  for  in  the  petition  is  not 
a  mere  clerical  miBprision.— Beed  t.  Oitj  of 
Louierille  (Ky.)  H. 

Sale  nnder  judgment  of  GalTeeton  district 
court  foreclosing  tax  lien  Md  void  for  irresa- 
larity.— Cordray  t.  Neuhana  (Tex.  Civ.  App.) 
415. 

Where  defendants  filed  answen  in  a  rait  for 

taxes  against  unknown  owners,  and  judgment 
was  entered  against  unknown  ownen,  an  ap- 
peal by  defendants  will  not  be  dismissed  on  the 
ground  that  they  were  notparUes  to  the  judg- 
ment.—Watklns  r.  State  (Tex.  OIt.  App.)  5^. 

Under  Sayles'  Ov.  St.  art.  6232c,  the  intro- 
duction of  the  list  prepared  by.  the  county  tax 
collector  of  land  sold  to  the  state  for  taxes, 
without  proof  of  the  TaUdity  of  the  amtess- 
ments.  had  not  anffldent  to  aupport  a  Judgment 
for  the  taxes.— Watkina  t.  State  (Tex.  Civ. 
App.)  532. 

That  salts  for  taxes  were  brought  against  na- 
known  owners  AeJd  not  prejndicial  to  defend- 
ants, where  they  appeared  and  filed  answers.— 
Watkina  v.  State  <Tex.  Or.  App.)  582. 

I  6.    BedenptioM  from  tax  ■«!«. 

Sand.  &  H.  Dig.  ||  4C86,  6615,  authorising 
a  minor  to  redeem  land  from  a  tax  sale  at  any 
time  within  two  years  after  attaining  his  ma- 
jority, held  not  limited  by  section  4641.  as 
amended  by  Act  March  7,  18tl&,  to  a  redemp- 
tion hetore  the  state  has  disposed  of  the  land^ 
Moon  T.  Irby  (Ark.)  371. 

TELEGRAPHS  AND  TELEPHONES. 

Condemnation  of  property,  see  "Bmfnent  Do- 
main." I  1, 

I  1.   B«Kvlatlon  mmA  oparatlon. 

Where,  Tn  an  action  for  failure  to  deliver  a 
telegram  announcing  the  death  of  plaintiff's 
daughter,  the  facts  showed  ueRligence  in  the 
delivery,  and  that  the  plaintiff  would  have 
been  at  his  daughter's  funeral  but  for  the  de- 
lay, a  judgment  of_S750  in  favor  of  plaintiff 
will  be  anstalned.— Westem  Union  Tel.  Co.  T. 
Bice  (Tex.  Civ.  App.)  327. 

Evidence  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message  held 
anfUcient  to  raise  tbe  issue  of  the  defendant's 
negligence.— Western  Unlcm  Tel.  OtK  T.  Bag- 
land  (Tex.  Civ.  App.)  421. 

A  stipulation  in  a  telegram  tliat  the  company 
■hall  not  be  liable  for  mistake  or  delay,  unless 
the  message  is  repeated,  does  not  relieve  the 
company  from  a  mistake  occurring  for  want  of 
reasonable  care  in  repeating  a  message,  not  or- 
dered to  be  repeated  bac-k,  at  a  relay  station 
in  its  transmission. — Western  Union  TeL  Co. 
V.  England  (Tex.  Civ.  App.)  421. 

Loss  of  time  Md  an  element  of  damages  for 
a  failure  to  deliver  a  death  message. — Western 
Union  Tel.  Go.  t.  Batfand  (Tex.  OIt.  App.) 

Sickness  caused  exposure  by  heing  com- 
pelled to  walk  a  certain  distance,  as  a  resnlt  of 

negligence  in  failing  to  deliver  a  death  mes- 
sage, held  not  an  element  of  damages  for  snch 
failure.— Western  Union  Tel.  Oo.  t.  Ragland 
(Tex.  (Sr.  App.)  421. 

Besldence  in  a  state  allowing  damages  against 
a  telegraph  company  for  mental  Buffering  caus- 
ed by  the  failure  to  deliver  a  message  held  not 
to  authorise  a  recovery  of  such  damages  for 
failure  to  deliver  a  message  in  a  state  not  al- 
lowing such  damages.~Thoma8  v.  Western  Un- 
ion Tel.  Oou  (Tex  dr.  App.)  001. 


The  law  of  the  flace  vriiere  tbe  Injur  occur- 
red is  controlling  as  to  damages  for  mental  an- 
guish for  wHidttiTery  of  a  tdegraxn.— lliomai 
V.  Western  Union  Tel.  Od.  flax.  Cir.  App.j 

501. 

Whertj  the  failure  to  deliver  a  telegram  in 
a  state  whose  laws  do  not  allow  damages  for 
mental  angnidi  causei*anch  anguish  to  a  citi- 
wen  of  Traas,  the  fact  that  aach  saffering  con- 
tinues after  his  return  to  the  latter  state  does 
not  authorize  a  recovery  thereftw.— Thomaw  v. 
Western  Union  Tel.  Oo.  (Tex.  Or.  App.)  501. 

In  an  action  for  failure  to  promptly  deliver 
a  telegraph  message,  evidence  Add  to  present  a 
reasonable  excuse  for  the  recipient's  d^ay  in 
acting  on  it  after  receipt.— Western  Unim  TeL 
Oo.  V.  Bryson  (Tex.  Cav.  App.)  54S. 

In  an  action  for  faUtire  to  driver  a  tdegrapb 
message  promptly,  Md  not  error  to  have  re- 
fused an  instrucdon  to  find  tor  defendant  if  hy 
a  reasonable  expenditure  of  money  plaintiff 
could  have  prevented  tbe  injury,  where  the  de- 
lay occasioned  involved  more  than  the  ex- 
penditure of  money.— Western  Union  Tel.  Oo.  v, 
Bryson  (Tex.  Oir.  App.)  648. 

In  an  action  for  failure  to  deliver  a  telegraph 
message,  the  defendants  were  precluded  from 
ebjectlng  to  the  sulunission  to  the  jwcj  <tf  a 
question,  where  they  had  admitted  in  a  re- 
quested instruction,  whldi  had  been  refused 
and  made  part  of  tbe  record,  that  the  ques- 
tion was  for  the  juTT.— Weateni  Untoa  Tel.  Oo. 
T.  Bryaoo  (Tex.  CSt.  App.)  548. 

In  an  action  for  failure  to  deliver  a  tde- 
graph  message  promptly,  held  not  error  to  have 
allowed  the  jury  to  determine  the  question  of 
defendant'B  office  hoars,  where  no  regular  of 
fice  hours  were  shown  to  have  been  fixed.— 
Westem  Union  Tel.  Co.  t.  Bryson  (Tex.  CSv. 
App.)  548. 

A  party  cannot  recover  damages  from  a  tele- 
graph company  fbr  mental  suffering  caused  by 
his  anger  towards  tbe  companrp^^' 
delivery  of  a  death  message.-— Weetera  Union 
Tel.  Oo.  T.  BeU  (TU.*aTrApp.)  942. 

TENANCY  IN  COMMON. 

I  1.   Oreatioa  ud  exlsteaiee. 

The  purchasers  of  land  by  tlt^e  bond  which 
was  signed  by  only  a  part  of  the  owners  be- 
came tenants  in  common  with  the  other  own- 
ers.—Pope  V.  Brassfleld  (Ky.)  B. 

I  a.    ICntnal  rigbts,  dmtien,  mmA  lUhlU- 
tiea  of  eo-teHMtts. 

Though  two  of  six  tenants  in  common  held 
the  land  adversely  to  the  others,  some  trf  whom 
were  under  no  disability,  the  statute  did  not  run 
against  such  of  the  others  as  were  under  the  dis- 
ability of  coverture.— Pope  v.  Brassfield  (Ky.)  5. 

A  purchase  at  a  tax  sale  made  by  a  tenant 
in  common  inures  to  the  benefit  of  all.  though 
the  purchaser  had  agreed  with  a  stranger  that 
the  bid  should  be  in  part  for  his  bene6t— Field 
V.  Fanners'  Sc.  Drovers*  Bank  (Ky.)  258. 

Purdiase  of  tax  title  to  land  by  one  tenant 
in  common  held  to  have  been  made  for  all.— 
Gasa  V.  Waterhouse  (Tenn.  Oh.  App.)  450. 

Purchase  by  one  tenant  in  common  of  an 
outstanding  title  to  land  partly  in  cosfliet  with 
the  grant  to  be  partitioned  had  to  have  been 
made  for  the  benefit  of  all  only  aa  to  the  con- 
flicting part— Gan  t.  WateAonse  CCmn.  Cb. 
App.)  450. 


TESTAMENTARY  CAPACITY. 

See  "WUto,"  1 1. 

THEFT- 

tJee  "Lcrceoy.** 
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THREATS. 

Jmitlflcatfoa  for  iMmldde,  am  "Homicide,'*  i 

TIME. 

For  taking  appeal  or  suing  oat  writ  of  error, 

see  "Appeal  and  Krror,"  |  B. 
Of  ukinc  effect  of  statnte,  aee  "Statotea."  | 

& 

TITLE. 

Ohange  of  title  as  aToidlng  insnranee  policy, 

Hee  "Insurance,"  f  4. 
Colwr  of  title,  see  "Adverae  PonHession.*' 
Matters  alTecting  title,  see  "Adrerae  Poaaea- 

sion,"  1 1 ;  "Dedication,"  I  2. 
Of  ordinances,  see  "Manlcipal  Gorporati<Bia,* 

S  2. 

Removal  of  dond.  see  "Quieting  Title." 
Ketention  of  apparent  title  by  grantor^  aet 

"Fraudulent  Gonreyanceat"  i  1. 
Statntea.  aee  "Btatntes,"  |  8. 

TOLLS. 

Toll  nada.  aee  TTnrnpiltes  and  Toll  Roads.** 

TORTS. 

See  "Moniclpal  Corporattona,"  |  10. 

Employes,  see  "Master  and  Serrant,"  |  8. 

Measure  of  damages,  see  "DamageB,"  8  3. 

Particular  torts,  see  "Forcible  Entry  and  De- 
tainer," I  l;~'Praud";  "Libel  and  Slander"; 
"Malicious  Prosecution";  "Negligence." 

 causing  death,  see  "Death,"  1 1. 

TOWNS. 

See  "Counties":  "Municipal  Gorporatlwu"; 
"Schools  and  School  Districta,"  f  1. 

TRANSCRIPTS. 

Of  record  for  nnrpoae  of  review,  see  "A 
and  Error,'*  H         "Oriminal  Law,**  | 

TRESPASS. 

Ejection  of  trespaaaer.  aee  "Carriers,"  I  S. 
Ii^uriee  to  treapaaaera,  see  "Railroads,"  81  2- 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectraent." 

t  1.    Blgbt  ftf  MtioB  ftnd  defeBses. 

Parties  claiming  title  as  BRainst  a  Judgment 
debtor  under  a  ataerifTs  deed  are  not  required  to 
connect  him  with  the  sovereignty  of  the  aoil 
Id  order  to  recover  judgment  against  him  in  an 
Action  of  treapasa  to  try  title.'-Fraaier  t.  Waco 
Bldg.  AWn  (Tex.  Civ.  App.t  132. 

Hie  right  of  plaintiff,  having  a  superior  title, 
to  recover  In  treapasa  to  try  title,  is  not  d^ 
fented  by  the  fact  that  a  deed  in  his  chain  of 
title  was  not  acknowledged  until  after  suit 
wan  brought.— Walker  t.  Downs  CCex.  Ov. 
A  pp.)  725. 

The  right  of  plaintiff,  having  a  superior  title, 
to  recover  in  treapaas  to  try  title,  held  not  de- 
feated by  the  fact  that  a  deed  in  Ms  chain  of 
title  referred  to  another  deed  to  deacribe  the 
propertT,  and  gave  an  erroneous  page  of  tiie 
record  ra  which  It  was  to  be  found.— Walker  t. 
Downs  (Tex.  GIv.  App.)  725. 

{  S.  Proeeedlsca. 

The  descrintion  of  the  land  given  In  a  peti- 
tion in  trespass  to  try  title  contained  an  addi- 
tional description,  but  did  not  tend  to  vary  the 


deecription  stated  In  the  Instruments  of  title  re- 
lied on.  ifeld,  that  thwe  was  no  variance.— 
Fraaler  t.  Waco  Bldg.  Ass'n  (Tex.  CHy.  App.) 
132. 

The  abstract  of  title  filed  by  plaintiff  in  tree- 
pass  to  try  title  stated  that  he  relied  on  "a  copy 
of  an  execution,"  while  the  instrument  read  in 
evidence  was  a  copy  of  an  aliaB  executi<«.  tfeM, 
that  there  was  no  variance. — Fraaier  t.  Waco 
Bldg.  Asa'n  ^ex.  Civ.  App.)  132. 

A  judgment  Jield  erroueouH,  as  including  per- 
sona not  interested  in  the  subject  of  the  litiga- 
tion.—Oillean  T.  aty  of  Float  (Tex.  Qt.  App.) 
848. 

Where  the  owner  of  a  lake  deeded  the  use 
«f  Ita  waters  to  a  railway  company  for  railway 
purposes  and  then  dedicated  it  to  a  city  a 
park,  the  railway  company  held  not  a  necfssa- 
"ij  party  to  an  action  by  the  dty  against  a  aub- 
seqnent  grantee  to  try  title  to  the  pai^.— (iil- 
lean  r.  (Sty  ct  Frost  (1^.  CLy.  App.)  S46. 

An  issue  not  rained  by  the  pleadings  nor  sub- 
mitted to  the  jui-y  below  held  not  reviewable  on 
B^jieal.— Schneider  v.  Sellers  (Tex.  Civ.  App.) 

Where,  in  trespass  to  try  title,  a  deed  was 
not  embraced  in  the  abstract  of  title  filed  in  the 
case,  but  the  record  of  the  deed  was  not  dis- 
covered until  a  short  time  before  it  was  <^ered 
in  evidence,  Its  admission  was  proper.— Tat- 
finder  v.  MerriU  (Tex.  Civ.  App.)  936. 

A  question -as  to  the  minority  of  plaintiff's 
remote  grantor  ahonld  not  be  made  an  issue  in 
trespass  to  try  title,  when  It  can  bring  no  ad- 
vantage.—GUlnm  T.  Fnqua  (Tex.  dr.  App.) 

Under  Rev.  St.  arts.  1236,  5260,  and  Id.  tit. 
SO,  c.  22,  a  petition  in  an  action  of  trespass  to 
try  title  against  unknown  heirs  of  a  certain 
person  must  allege  complainant's  title  and 
the  claim  <rf  defendants,  if  known.— Catea  t. 
Alston's  Heln  (Tex.  OJr.  App.)  878. 

TRIAL 

See  "ConUnuance";  "New  Trial";  "Wit- 
nesses." 

Crinunal  proaecutiona,  see  "Arson";  "Criminal 

Law,"  «  11-16;   "Homicide"  f  7;  "Lai^ 

ceny,"  {  2;  "Obstructing  Justice. 
 prosecution  for  violation  of  local  option 

law,  see  "Intoxicating  Liquors,"  S  5- 
Eutry  of  judgment  after  trial  of  issues,  see 

'■Judgment,'*^  8  1- 
Particular  civU   actions  or  proceedinga,  see 

"Ejectment"  8  3;   "Malldoua  Prosecution.** 

i  1;  "Negligence,"  S  4. 
  action  against  carriers,  see  "Carriers,"  8 

2. 

  action   against   telegraph   company,  aee 

"Telegraphs  and  Telephones,"  8  1. 

 action  by  broker  for  compenaatlon,  aee 

"Brokers,"  8  !• 

 action  by  partner,  see  "Partnership,"  |  4. 

 action    for    ejecaw    ct   pasaeuger,  aee 

"Carriers,"  8  B- 

  action  for  personal  tnjnriea,  see  "Car* 

riers."  8  4;  "Master  snd  Servant,"  9  7;  "Mu- 
nicipal Corporations,"  8  10;  "Kailroads,"  §8 
2-4. 

  action  for  services,  see  "Master  and  Serv- 
ant," 8  2. 

 •  action  on  insurance  policies,  aee  "Insur- 
ance." 81  ».  10. 

  condemnation  proceedings,  aee  "Emiueut 

Domain,"  6  3. 

  foreclosure  suits,  see  "Mortgages,"  8  6b 

  probate  proceedings,  see  "Wills,"  8  4. 

  proceeding    to    establish    a    drain,  see 

"Drains,"  8  1. 

—  trespass  to  try  title  to  real  property,  aee 
"Trespass  to  Try  Title." 

—  trial  of  right  to  property  levied  on,  aee 
"Execution,"  i  2. 


Digitized  by  Google 


1180 


61  SOUTHWB8TBKN  RBPOBTEB. 


Place  of  trial,  see  "Veime,"  I  2. 
Right  to  trial  bj  jury,  «ee  "Jury,**  i  1. 
Summoninf       impaneling  jnir,  Me  "Jur^,**  t 
3> 

I  1.   CJowM  ftad  oojid««t  of  trial  In  gen- 
enl. 

Wbere  the  burden  ot  proof  was  upon  one  of 
tiro  defendants,  and  as  to  the  other  the  burden 
was  on  plaintiff,  the  order  of  argument  to  the 
jury  was  in  the  sound  discretion  of  the  court. 
— 8lni(Hi8  V.  Pearson  (Kj.)  W». 

f  X.    R«oeptlaii  of  evldenoe. 

Where  onl7  c^ain  parts  of  an  aflSdavit  of  a 
witness  were  contradictory  to  his  testimony  on 
the  stand,  it  was  not  necesnary  to  offer  the 
whole  of  the  affidavit  in  eTidenee  for  the  pur- 
poae  of  impeachment.--St.  Louia,  L  ftf.  &  S. 
BrTCto.  T.  Falat  (Ark.)  374. 

Booh  used  by  physicinn  In  testifying  held  ad- 
mitted to  the  jury. — Wolfe  v.  Supreme  Lodge, 
Knights  and  liidies  o(  Honor  (Mo.)  637. 

A  general  objection  that  eyidence  admitted 
is  incompetent  and  immaterial  saves  no  ques- 
tion for  review.— Stark  t.  Publishers:  Qeotge 
Knapp  ft  Oo.  (Ho.)  660. 

When  admissible  evidence  is  intermingled 
with  that  which  is  inadmissible,  it  is  not  error 
to  exclude  the  whole. — Cole  v.  Horton  (Tex, 
av.  App.)  503. 

On  the  question  whether  A.  was  the  real  pur- 
eliaser  of  propertr,  or  whether  B.  was  the  pur- 
chaser, and  it  was  taken  in  A.'b  name  to  protect 
it  from  B.'8  creditors,  statements  by  B.  con- 
cerning the  purpose  of  an  attempted  purchase 
hy  lum,  thoneh  made  when  A,  was  not  present, 
held  admlssilue.— Jones  v.  Meyer  Bi-os.  Drug  Oo. 
(Tex.  av.  App.)  6S8. 

In  trespass  to  try  title,  it  was  not  error  to 
admit  evidence  not  objected  to  when  given,  and 
which  did  not  affect  any  issue  in  the  case. — 
Schneider  t.  Sanders  (Tex.  Qv.  App.)  727. 

S  3.    Arsnineats  wad  eondvct  of  oonBSoL 

In  an  action  for  libel,  it  was  error  to  Inters 
rnpt  counsel  for  defendant  as  he  was  comment- 
ing- In  his  argument  upon  the  probable  effect 
of  the  libelous  publication  upon  the  character 
of  a  man  of  the  calling  of  plaintiff,  who  was 
engagiii  in  conducting  lottery  schemes. — Qn- 
cirnnti  Times-Star  Co.  v.  France  (Ky.)  18. 

A  statement  by  counsel  in  hia  argument  held 
reversible  error. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  V.  Huggins  (Tex.  CJiv.  App.)  976. 

Expresrions  of  opinion  by  the  counsel  in  hta 
argument  refleeting  upon  the  honesty  of  the 
adverse  party,  and  which  have  no  support  Id 
the  evidence,  may  constitute  reversible  error. 
—Missouri,  K.  &  T.  Ry.  Oo.  of  Texas  t.  Hog- 
gins (Tex.  av.  App.)  976. 

{  4.    TftUne  OKse  or  oveatlon  from  inrj. 

Where  the  tacts  are  anaisputed,  and  the  rea- 
sonable inference  to  be  drawn  therefrom  clear, 
it  is  proper  to  give  a  neremptorr  instruction. — 
MorrU'  Adm'r  t.  Lonistille  &  «.  B.  Oo.  (Ky.) 
41. 

I  5.    Instntotlons  to  jwy. 

In  condemnation  proceedings,  refusal  to  give 
Instruc-tiona  directly  in  conflict  with  others  ask- 
ed and  given  for  the  same  party  was  not  error. 
-rSt.  Louis,  K.  &  N.  W.  B.  Cio.  t.  Knapp, 
Stout  &  Oo.  Oimpany  (Mo.)  800. 

Instructions  as  to  the  degree  of  care  to  be 

nned  by  one  having  knowledge  of  defects  in  a 
Kiilewnlk  held  not  contradictory.— Phelps  v.  City 

of  Snlishury  (Mo.)  582. 

A  declaration  of  law  is  correctly  refused 
which  assumes  that  the  two  persons  named  are 
one  and  the  same  person,  when  the  evidence 
shows  that  they  are  different  persons.— Wori^ 
V.  Hicks  (Mo.)  818. 


Where  an  Inatmctlon  given  at  ptalntflTs  re- 
quest lacks  a  necesnary  element,  such  error  ii 
cured  by  an  instruction,  as  given  at  defead- 
ant's  request,  which  supplies  such  element.^ 
Anderson  v.  Union  Terminal  R.  Co.  (Uo.)  871, 

In  an  action  by  a  parent  to  recover  for  thi 
death  of  her  12  year  old  son,  an  erroneons  in- 
struction as  to  the  measure  of  damage  kfld 
not  to  have  been  remedied  by  a  further  instruc- 
tion.—San  Antonio  Traction  Oo.  v.  Whit«  (Tex. 
Sup.)  706. 

Where  the  att*<ntfon  of  the  coart  ia  called 
to  an  erroneous  inittruction  by  reqaeat«d  in- 
stmction,  it  is  error  for  the  court  to  faU  to 
correct  such  error  br  a  proper  instracXioD.— 
Watson  T.  Boswell  (Tex.  Or.  AppJ  40T. 

An  instruction  held  not  erroneous  as  tending 
to  confuse  tbe  jury  and  as  a  comment  on  the 
weight  of  the  evidence.— Fant  v.  Wright  (Tex. 
Civ.  App.)  014. 

In  an  action  of  trespass  to'  try  title,  an  in- 
struction that,  if  defendant's  debt  to  plaintiffs 
was  paid  at  the  time  of  the  deed  to  plaiotifi, 
they  could  not  recover,  held  not  misleading.— 
Schneider  v.  Sanders  (Tei.  CSv.  App.)  727. 

i  6.   —  AppUoability  to  r'"''*~g' 
•rldenoe. 

An  instmction  in  an  action  for  personal  in- 
juries held  erroneons,  as  authorising  jnxr  to 
consider  plaintifTs  age,  of  which  there  was  no 
evidence.— Phelps  t.  City  of  Salisbory  (Mo-J 
582. 

The  refusal  of  an  instmction  predicated  on  a 
theory  of  recovery  which  is  not  included  in  At 
issues  is  not  error.  —  De  Donate  v.  Morrisoa 

(Mo.)  641. 

In  an  action  nnder  Rev.  St  1889,  H  6906. 
C907,  against  a  manafacturer  for  failare  to  file 
the  statement  required  by  sections  6S21,  6S97. 
held  proper  to  refuse  defendant's  declaration 
that  under  the  law  and  the  evidence  the  find- 
ing must  be  for  defendant. — State  ex  reL  Nns- 
nelee  v.  Horton  I>and  &  Lumber  (Mo.)  869. 

An  instruction  as  to  the  effect  of  the  inser- 
tion of  a  stipulation  in  a  contract  for  the  pur- 
chase of  land  throng  a  mutnal  mistake  or 
fraud  held  not  erroneons  on  the  ground  ^t 

the  evidence  did  not  warrant  the  submisedon  of 
the  issue.— Fant  v.  Wrigjtt  (Tex.  Gv.  App.)  514. 

Where  defendant  filed  an  answer  alleging  hs 
was  induced  to  sign  a  contract  through  fnnd 
or  mistake,  an  instruction  as  to  the  effect  of 
Kuch  fraud,  if  the  jury  should  find  it  existed. 
Jield  not  erroneous  on  the  ground  that  the  ig9u<t 
was  not  raised  by  the  pleadings.  —  Fast  v. 
Wright  (Tex.  Gv.  App.)  514. 

An  instruction  that,  if  defendant  notified  an 
anthorised  agent  of  plaintifl  that  he  was  mi- 
isfied  with  a  machine  purchased  of  plaintiff  be- 
fore the  latter  revoked  the  offer  to  sell,  tbe 
verdict  should  be  for  defendant,  held  erroneous 
as  not  warranted  by  the  evidence.  —  Dorsfy 
Printing  Go.  v.  GainesTllle  Gotton-8aed  OQ-UiU 
ft  Gin  Co.  Crex.  Civ.  App.)  656. 

An  instmction  in  an  action  for  the  price  of 
a  typewriter  held  erroneous,  as  failing  to  sub- 
mit tbe  issue  whether  the  machine  received  by 
defendant  was  the  one  referred  to  In  plaintiff s 
letter  quoting  a  certain  price.— Do r»ey  jointing 
Co.  V.  GhtinesviUe  Cotton-Seed  OU-MiU  ft  Gia 
Co.  (Tex.  Civ.  App.)  65a 

S  7.    —  Requests  or  yrmjtxu. 

An  instruction  substantially  intended  In  an 
instruction  given  Acid  properly  refused. — De 
Donato  v.  Morrison  (Mo.)  641. 

When  a  repnested  charge  is  fully  covered  by 
the  cbarge  given,  its  refusal  affords  no  gronnd 
for  reversal.— Brash  Ci^  oC  Bt  Lools  (Mo.) 
808. 

The  refusal  of  requested  instructions  is  not 
error,  where  the  anbieets  to  which  th^  le- 
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lite  are  ftilly  coTercd  by  InatmetlonH  given.— 
AndersOD  t.  Unioo  Terminal  R.  Co.  <Mo.)  874. 

Refusal   of   an   instrnction   is  immaterial, 
wher«  the  court  correctly  charged  on -the  fea- 
ture of  the  COM  to  whidi  the  InBtructiMi 
lated.— Stacker     LoniBrllle  &  N.  B.  Oo.  (Tann. 
Sop.)  766. 

Instractlon  in  personal  damage  salt  against 
railroad  held  property  refused,  because  substan- 
tlnlly  contained  in  those  given. — QalTeston,  H. 
&  S.  A.  By.  Co.  T.  Morris  (Tex.  Sup.)  706. 

It  vas  not  error  to  refoae  spedal  Instractloni 
which  were  sabstantially  glTen  in  the  main 
charge  and  other  reauestea  charges.— Honaton 
&  T.  a  R.  Co.  T.  Byrd  (Tex.  CIt.  App.)  147. 

Where  there  was  no  error  in  an  instruction 
aa  given,  and  no  oth^  instruction  requested, 
an  objection  cannot  be  urged  on  appeal  that 
the  court  should  have  Inatructed  farther  in  re- 
«ird  to  the  propOBitlon  atated.— Lindsey  v. 
White  (Tex.  CSv.  App.)  438. 

Where  inatmcttona  in  an  action  for  injuries 
received  in  a  railroad-crossing  accident  limita 
plaintitTs  right  to  recover  to  the  causes  of 
negligence  alleged  In  the  petition,  the  failure  to 
give  a  further  diatga  thereon  ia  not  error,  in 
the  absence  ot  a  reqnest  therefor.— 8t.  Louis 
F.  W.  Ry.  Co.  of  Texas  t.  Iaws  (Tex.  Civ. 
App.)  498. 


Where  a  court  in  its  general  charge  bad ; 
properly  submitted  an  issue  to  the  Jury,  held, 
that  a  apecial  oharae  on  the  aame  issue  was 
properly  refuaed.— Parlin  St  Orendorff  Oo.  t. 
Coffey  (Tex.  CIt.  App.)  B12. 

A  requested  instruction,  the  snbjeci-matter  of 
which  was  substantially  embodied  in  tho 
charge  of  the  court,  was  properly  refused.— 
Fant      Wright  (Tex.  (Xr.  App.)  614. 

f  8.  Vardlot. 

A  verdict  is  not  void  for  uncertainty  If  its 
meaning  can  be  understood  from  the  record.— 
Baclceye  Enprine  Co.  v.  BuiAwalter  (Ky.)  268. 

{  9.    Triftl  by  Mmrt. 

Under  Bev.  St.  18»0,  SS  721.  722,  the  aobmia- 
Kion  of  a  single  issne  to  the  jury  in  an  action  of 
ejectment,  without  submitting  all  the  issues  in 
the  case,  held  not  erroneous.— Oockrell  v.  Mcln- 
tyre  (Mo.)  648. 

A  finding  of  the  trial  court  to  the  effect  that 
plaintiff's  possession  was  taken  and  maintain- 
ed under  a  certain  title  held  to  constitute  a 
finding  of  fact,  thon^  it  -waa  copied  among 
the  conduaioBs  of  law. — ^Robertaon  t.  KirKr 
(Tex.  Of.  App.)  067. 

TRUSTS. 

Combinations  to  monopoiiM  trade,  •••  **lCo- 

nopolieft,"  f  1. 

Conveyances  in  trust  for  creditors,  sea  "Aa- 
signmuits  for  Benefit  of  Creditors." 

Ci-eution  by  will,  see  "Wills,"  I  B. 

Effi'ct  of  trust  on  limitatiw,  see  "limitation 
of  Actions,"  {  2. 

Bight  to  proceeds  of  insurance  on  trust  prop- 
erty, see  "Insurance,"  {  8. 

Secret  trusts,  see  "Fraudulent  CTonveyancea," 
I  1- 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

I  1.  Ore&tla>,  Mist— ee,  muA  ralldlty. 

Evidence  In  an  action  to  rKtubliah  a  trust  In 
land  under  an  alleged  contrni-t  held  insufficient 
to  authorize  a  decree  for  ctimplainanL — Qood- 
man  v.  Crowley  (Mo.)  8G0. 

Sanity  has  no  power  to  complete  a  gift,  on 
death  of  the  alleged  giver,  by  making  the  cra- 
veyance  necessary  to  accomplish  It— GM^aan 
T.  Oowlty  (Mo,)  SCO. 


Where  a  trustee  sells  the  trust  real  property 
nnder  a  power,  and  purchaaes  other  property 
in  his  own  name  with  the  proceeda,  the  bene- 
ficiaries have  a  resulting  trust  therein.— Bo- 
sarth  V.  Watts  (Tenn.  Oh.  App.)  106. 

A  deed  by  a  father,  creating  a  trust  in  fa- 
vor of  bis  minor  children  to  continue  during 
their  pendency  on  him,  will  be  presumed  to  be 
terminated  after  the  expiration  of  30  years.— 
Bozarth  v.  Watts  (Tenn.  CSl  App.)  106. 

A  deed  to  a  railway  company  of  the  right  to 
nse  the  waters  of  a  lake  which  the  owner  sub- 
sequently dedicated  to  a  city  held  not  to  de- 
clare a  truat  in  the  railway  company  in  favor 
of  the  cii^.— OUlean  t.  Qty  of  Frost  (Tex.  CIt. 
App.)  3^ 

S  2.   OoBBtraotl<na  aad  operatloB. 

Where  land  Is  conveyed  in  trust  for  the  ben- 
efit of  W.,  and  to  be  disposed  of  as  W.  may  di- 
rect, and  she  quitclaims  to  a  city,  the  legal  title 
acquired  by  the  trustees  eonreying  it  to  her  in- 
ures to  the  city.— Hafner  t.  (5lty  of  8t  Louis 
(Mo.)  632. 

A  deed  from  a  father  to  Us  minor  dilldren 

construed  to  convey  the  fee  to  the  diildren, 
subject  to  the  control  of  the  father  aa  trustee 
nntU  the  children  cease  to  be  dependent  on  him. 
— Bozarth  v.  Watts  (Tenn.  CSi.  App.)  lOS. 

An  instrument  executed  by  a  grantee  to  his 
grantor  held  not  to  have  been  a  eunpleted  dec- 
laration of  an  express  trust,  against  which  the 
statute  of  timitationa  would  not  run.- Lagner- 
enne  v.  Farrar  (Tex.  CIt.  App.)  858. 

{  8.    XUtabllsluiient  and  OMf  ovoement  ot 
trust. 

Suit  to  establish  a  resulting  trust  In  the  lands 
of  a  decedent,  commenced  more  than  10  years 
after  his  death,  is  ban-ed  by  limitation. — Lacaa 
V.  Malone  (Tenn.  Sup.)  82. 

TURNPIKES  AND  TOLL  ROADS. 

Charter  of  turnpike  company  aa  contract  within 
constitutional  inhibition  against  impairment 
of  obligation,  aee  "Constitutional  Ijaw,"  S  6. 


f  !•  BateUlaikaaeMtt  ooMsto—tt««> 
malatenanoe. 

Charter  of  a  turnpike  company  (Act  Jan.  4, 
1830,  {  7)  held  not  void  for  Indefinlteness  or  un- 
certainty, aa  to  a  provision  prohibiting  a  new 
road  so  near  as  to  injure  its  tompike.  which 
Is  a  matter  of  proof.— Nashville,  M.  &  S.  Turn- 
pike Co..  T.  Davidson  Cbanty  (Tenn.  Sap.)  68. 

t        Bernlatlon  and  nae  for  tniTeL 

Where  a  tumnike-road  company  propoaes,  in 
vioIaticMi  of  Its  charter,  to  erect  a  toU  gate  with- 
in one  mile  of  a  town,  one  who  lives  on  the  road 
within  a  mile  of  the  town  held  entitled  to  an 
injunction  restraining  the  erection  of  the  gate. 
—President,  etc.,  of  l^ulsville  ft  T.  Turnpike- 
Road  Go.  V.  Anderson  (Ky.)  IS. 

Acts  1847-48,  c.  200,  amending  the  charter  of 
a  turnpike  company  chartered  under  Act  1836- 
36^  as  amended  by  Acta  1837-^  c  217,  con- 
strued, and  hHd,  that  the  company,  In  relocat- 
ing ita  toll  gates  under  the  act,  had  the  right 
to  place  a  gate  on  an  arm  of  Its  toll  road.— 
State  V.  Lebanon  &  N.  Turnpike  Co.  (T^nn. 
Oh.  App.)  1006. 

UNDUE  INFLUENCE 

ProcDring  making  of  will,  see  "WiUs,"  |  8. 

UNITED  STATES. 

Oonrti,  ate  "Courts,''  1 4. 
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ei  SOUTHWESTBBN  BBPORXBB. 


USURY. 

See  "BnlldlDff  nnd  I^n  Aesodatioiifl.'* 

f  1>  ITenriMu    eeatraeta   and  truwe- 

tlOBS. 

Bhridence  held  iosofflcieDt  to  eustaln  deCend- 
ut'i^ea  of  iiaiu7<— Ouder  t.  Wallaee  (Ind. 

The  diancellor  will  parse  a  dalm  of  xunrj 
ehowD  by  the  proof,  thousli  not  pleaded.— Mor- 
gan r.  Wickliffe  (Ky.)  IS.  ■ 

Where  R.  st^d  land  to  S.,  and  B.  executed 
his  notes  to  R.  for  the  pnrohaae  price,  8.  ex- 
ecuting his  notes  to  B.,  bearing  8  per  cent,  ia- 
terest,  and  thereafter  the  notes  sued  on  were 
ext'Cuted  by  8.  to  B.  for  the  interest  calctilated 
nt  8  per  cent.,  the  interest  tn  excens  of  per 
cent,  was  naurlons.— Stokeley  t.  Buckler  (Ky.) 
400. 

Ttae  fact  that  the  note  sued  on  was  execut- 
ed for  money  borrowed  to  pay  a  debt  owing  a 
building  association  which  embraced  usury  does 
not  entitle  defendant  to  plead  the  nnury  in  the 
original  transactfoni  thooffb  _plaintifl  was  the 
president  of  the  aaeociatien.— KatllOe  t.  Buckler 
\Ky.)  472. 

Where  plaistifr  agreed  to  extend  the  time  of 
payment  of  the  debt  sued  on  in  consideration 
of  usurious  interent,  defendant,  haring  repudi- 
ated the  agreement  to  pay  osory,  cannot  ituist 
n^n  the  artensiML— Morgan  T.  WicklliKe  (Ky.) 

Shannon's  Code,  SS  6732,  673S,  making  it 
UBury  to  charge  more  than  o  per  cent,  per  an- 
num, held  not  repealed  by  the  interest  law  of 
1869.— State  t.  Fleming  (Tenn.  Sup.)  72. 

When  there  is  doubt  as  to  whether  a  transac- 
tion apparently  fair  on  its  face  is  free  from 
usury,  tne  gueBtion  whether  it  is  usuriouH  is  for 
the  jory.— Peightal  v.  Cotton  States  Bldg.  Co. 
(Tex.  (Sr.  App.)  428. 

Bridence  Aeld  insufficient  to  warrant  on  in- 
stractioB  aa  to  the  effect  of  naurr.— Oele  T.  Hor- 
lon  (Tex.  ClT.  App.)  508. 

I  S.    OvlnlBAl  nepimalblUtv. 

T'nder  Shannon's  Code,  H  tf7^.  6783.  rec^T- 
ing  usury  in  a  sum  less  than  $10  Is  subject  to 
fine  of  flO.— State  t.  Fleming  (Tenn,  Sup.)  72. 

VACATION. 

Of  attachment,  see  "Attachment,"  |  8. 
Of  judgment,  see  "JudgmeDt,"  |  2. 
Sale  on  executiw.  see  "Execution,"  I  8. 

VALUE. 

IJmita  of  jurisdiction,  see  "Appeal  and  Br- 
ror,-  I  1. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Aeslgnability  of  contract  for  sale  of  land,  see 

"Assignments,"  {  1. 
Purchasers  at  sale  on  execution,  see  "Bixecu- 

tlon,"  I  ». 

Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  I  2. 
Specific  performance  of  contract,  see  "Specific 

Performance." 

I  1.   Gonatrnotloii  nnd  oyemtioii  of  ooa- 
traet. 

Where  a  purchaser  assigned  to  the  Tendors 
as  collateral  for  the  price  of  land  certain  cer- 
tificates issued  to  him  by  an  tnTestme&t  com- 
pany, the  default  by  the  purchaser  in  the  pay- 
ment of  the  mtdithly  installments  requirecf  by 
the  rules  of  the  company  precipitated  the  ma- 
turity of  his  obligation  for  the  purchase  monei' 


under  the  terms  ut  the  ctuttaetr-Baker  t. 
Smith  (Ky.)  1014 

I  S.  ModlftentiM  or  »eseissl«m  at  esM 

trmet. 

Where  a  vendor  of  land  showed  a  perfect  ti- 
tle by  adTerse  poseesidon  aince  1861.  the  fact 
that  her  written  title  was  defectiTe  hM  not 
sufficient  to  annul  the  contract— Fsnt  r.  Wright 
(Tex.  ttT.  App.)  514. 

A  peremptory  instruction  that  a  purchaser  of 
land  was  entitled  to  repudiate  his  contract  be- 
cause, unknown  to  him,  a  suit  was  pending  for 
trespasfl  at  the  time  the  contract  was  entered 
into.  Acid  properly  refused  under  the  eTldence. 
— Fant     Wright  (Tex.  CSv.  App.)  614. 

Where  purchaser  of  property  objected  to  the 
title  on  other  grouods  than  insnffidentr  in  the 
I  signature  of  the  deed,  and  after  several  months' 
negotiation  repudiated  the  contract  on  sudi 
grounds  without  objecting  that  the  deed  was 
not  signed  by  all  of  the  parties  Interested,  tlw 
latter  objection  waa  waired^Fant  r.  Wright 
(Xex.  Qt.  App.)  &14. 

I  i  8.   PwforauuMW  of  eontomet. 

'  Where  land  was  described  in  a  deed  as  con- 
taining "120  acres,  more  or  less,"  when  in  fact 
it  contained  only  98  acres,  the  purchaser  is  not 
entitled  to  damages  on  account  of  the  deficit; 
both  parties  underatanding  that  the  sale  was 
in  gnMs.— La  Rue  v.  Reid  <Ey.)  300. 

The  failnpt  of  the  vendors  to  promptly  take 
advantage  of  the  first  default  in  payment  of 
purchase  price  did  not  preclude  them  from  sub- 
sequently relying  upon  such  omission. — Baker 
V.  Smith  (Ky.)  1014. 

i  4.    Bisbts  nnd  UabUlties  of  parties. 

Persons  to  whom  an  equitable  interest  in 
land  was  assigned  br  a  writing  reciting  that 
the  transfer  was  in  consideration  of  services  to 
be  performed  by  them  could  not  demand  the 

itroperty  without  a  performance  of  the  etipo- 
ated  services,  and  a  purchaser  from  them 
stands  in  their  shoes;  the  paper  being  saffi- 
cient  to  put  him  on  inquiry  as  to  the  services 
to  be  rendered  and  as  to  whether  they  hod  been 

Jerformed,— Sbnttleworth  v.  Kentucky  Coal, 
ron  ft  Dev^opment  Oo.  (Ky.)  1013. 

Where  land  la  sold  under  a  trust  deed  given 
to  secure  a  note,  the  burden  is  on  those  claiming 
under  the  purchaser  at  such  sale  to  show,  in 
an  action  to  recover  the  land  from  the  as- 
signees of  the  grantee  In  a  prior  nnrecorded 
warranty  deed,  that  the  grantee  in  the  trust 
deed  had  no  notice*  of  the  senior  unrecorded 
deed.— Tomer  v.  Cochran  (Tex.  Sup.)  923. 

Purchasers  Aeld  not  affected  by  fraud  in  the 
procurement  of  judgments  on  which  thnr  title 
depends,  if  it  only  appears  from  evidence  de- 
hors the  record,  and  tbey  had  no  notice  thereof. 
—Schneider  v.  Sellers  (Tex.  G^r.  App.)  540. 

{  6.    Aemedles  of  vendor. 

In  an  action  by  a  nonresident  to  enforce  a 
vendor's  Hen,  where  defendant  has  not  been 
disturbed  on  bis  eovenant  (tf  warmnty,  he 
should  be  allowed,  as  a  set-off  tvt  its  weacb, 
only  the  cost  of  obtaining  a  patoit  to  the  land 
from  the  state.— little  t.  Btabop  (Ky.)  464^ 

In  an  action  by  a  nonresident  or  insolvent 
vendor  to  enforce  a  lien  for  purchase  money, 
the  purchaser  may  rely  upon  a  breach  of  a 
covenant  of  warranty,  though  tiiere  has  been 
no  evkition.— littie  t.  Bishop  (Ky.)  464. 

Evidence  in  an  action  to  recover  deferred 

Sayments  on  real  estate  ft«Id  not  to  entitle  the 
efpudant  to  a  deduction  by  reason  of  fallnre 
of  title.— West  Missouri  Land  Oo.  T.  Kansas 
Oity  S.  B.  By.  0».  (Mo.)  847. 

In  an  action  for  the  purchase  jtriee  of  land, 
objectitHis  to  a  decree  In  ptaintUPs  favor  tiiat 
it  did  not  order  a  ddlvery  of  the  deed  or  vast 
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title  Id  defeadaats  were  tecbnlcsL— Gollter  T. 

I>rtnun  (Teoo.  Ch.  Apik)  1088. 

The  refusal  to  inatrnct  tbat  ptaintlft,  in  an  ac- 
tion to  foredoae  a  Tender's  ma,  caonot  recover 
if  deceased  left  otker  property,  and  owed  othtv 
debts,  and  had  not  ben  dead  four  years,  heid 
not  erroneoaa.r~Obl*  t.  Horton  <T«K.  OIt.  App.) 

VENUE. 

Action  fbr  libel,  see  "Libel  and  Slander/'  |  3. 

I  1.    OoHloUa  «F  vMddMMa  of  pitt— . 

A  plea  to  tbe  jurisdiction,  claiming  that  dc- 
fendantt  were  entitled  to  be  sued  in  the  county 
of  their  re^dence,  which  was  oth«r  than  that 
in  which  suit  was  broHffht,  kM  pfopwly  over- 
ruled.—Schneider  T.  Sellers  (Tex.  Uv.  App.) 
n-11. 

i  2.    OhamK*  ot  venae  or  plus  of  trial. 

A  Btatnte  anthorising  "any  party  to  a  civil 
action  to  obtain  a  change  of  venae"  did  not 
anthoriasa  each  tndlvldaai  defendant  to  obtain 
flDcb  change.  —  KMb  t.  0«nnan  Nat.  Bank 
(Ark.)  572. 

Under  a  statate  providing  that  on  a  change 
of  venae  all  the  papers  in  the  case  should  be 
transmitted  to  the  court  to  which  the  venue  was 
changed,  three  defendants  bad  no  right  to 
change  of  venue  where  a  fourth  refused  to  j<^n 
in  the  auplic-ntion. KIdu  T.  Gennaa  Nat. 
Bank  (Ark.)  572. 

VERDICT. 

In  dvU  actions;  see  "TrlaJ,"  f  & 
Review  on  appeal  or  writ  of  etroTt  see  "Aii- 
peal  and  Error/'  1 15. 

VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law/'  |  4. 

VICE  PRINCIPALS. 

See  "Master  and  Servant/'  8-7. 

VILLAGES. 

See  "Municipal  Corporations.'* 

WAGES. 

See  '^Master  and  ServaDt^"  |  % 

WAIVER. 

See  "Appearance";  "BRtoppeP*:   "Insurance, " 

I  6;  ^Pleading/'  i  5. 
l>efect  of  parties,  see  "Parties,"  I  1. 
Uxceptions  to  depositions,  see  '^Depoaftlons." 
Elxemiition  of  homestead,  see  "Homeetead,"  | 

4. 

Oronnda  of  abatement,  aee  "Abatement  and 

Kevlval/'  1  1. 
Objection  to  delay  In  opening  Judgmenti  see 

•Judgments/'  12. 
Of  objection  to  motion  for  new  trialt  see  "New 

Trial,"  {  3. 

— —  to  partienUr  acts  or   proceedlngB,  see 
"Criminal  Law,"  If  12-lU. 

WARDS. 

See  "<inardiu  and  Ward." 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  II  4,  a 


WAYS. 

Private  HfthtA  of  way,  .see  "Kanements." 
Public  ways,  see  "H^ways" ;  "Aluuicipal  Oor- 
poratioos,"  H  9,  lOT 

WEAPONS. 

A  conviction  of  nnlawfolly  carrying  a  pistol 
hei4  justified  by  the  evidence.— State  v.  Bobin- 
Bon  (Tenn.  Sup.)  60. 

A  sentence  of  fSO  fine  and  6  numths'  Impria- 
onment  held,  on  tbe  facts  of  the  case,  to  be  ex- 
ceasive,  on  a  conviction  for  unlawfully  car- 
rying a  pistol.— State  t.  Robinson  (Tenn.  Sup.) 
60. 

Evidence  in  a  prosecution  for  unlawfully  car- 
rying a  pistol  held  sufficient  to  support  a  coo- 
viction.— Little  v.  State  (Tex.  Or.  App.)  310. 

Fvtdence  that  defendant  drove  very  fast,  and 
w&a  drunk  and  boisterous.  Add  admissible  in 
a  prosecution  for  unlawfully  carrying  arms. — 
Little  T.  State  (Tex.  Cr.  App.)  310. 

WIDOWS. 

Dower,  see  "Dower." 

Rights  under  statutes  of  descent  and  dUtribu- 
tlon,  see  "Descent  and  J)Istribution/'  |  2. 

WILLS. 

See  "Descent  and  Distribution";  "Bxecutors 

and  Admin{strat<M«/' 
Contract  to  i)ruvide  for  another  by  will  aa 

affected  by  Htutute  of  frauds,  see  "Frauds, 

Statute  of,"  i  1. 
Declarations  as  evidence  In  will  contest,  see 

"Evident*."  |  7. 
Elzpert  testiniony  as  to  mental  capacity,  see 

"Evidence,"  S  10. 
Right  to  partition  under  will,  aee  "Partition," 

i  1. 

I  1.   TestABMutarr  o«paeltr. 

The  eeort,  having  told  the  jury  what  waa  tes- 
tamentary capacity,  pr<n>erly  refused  to  tell 
them  what  was  not  such  capadty.— Dean  t. 
Phillipa  <Ky.)  10. 

Evidence  held  insufficient  to  show  mental 
Incapacity  of  testator.— Biggin  v.  Board  of 
Trustees  of  Westminster  College  (Mo.)  80a 

I  S.    Oemtraeta  to  devise  er  beqneath. 

A  cause  of  action  does  not  accrue  upon  a 
contract  to  make-  provision  for  anotbn*  will 
tintil  the  death  of  the  ohUgcr.— Stotr  r.  Story 

<Ky.)  270. 

Wbera  plaintiff,  an  adopted  son,  claims  the 
testator's  i-stntc  under  on  agreement  that  it 
should  all  be  left  to  him,  he  must  prt^nt  evi- 
dence so  strong,  uogeut,  sod  convincing  as  to 
exclude  every  doubt  tbat  testatw  made  the 
contraet.-^eele  r.  Steele  (Mo.)  815. 

i  3.    Beqnlsltes  and  Talidltr. 

Instruction!*  an  to  mental  capacity  of  testator 
and  as  to  undue  influence  approved.— Dean  v. 
Phillips  (Ky.)  10. 

I  4.   Probate,  eatabUshment,  mmd.  «u«l- 
Beat. 

Upon  a  contest  of  the  will  of  D.t  it  watt  er> 
ror  to  instruct  the  jury  that  they  could  not  find 
the  paper  to  be  the  will  of  D.  unless  it  waa 
signed  or  acltiiowledged  by  D.  in  the  presence  of 
the  attesting  witnesMs,  and  was  wnolly  com- 
posed, written,  and  signed  by  him,  without  tbe 
aid  In  any  way  of  any  other  penon^Dean  v. 
PhiinpsTky.)  10. 

Where  instructions  in  a  will  contest  d<'fining 
undue  influence  and  mental  capacity  were  xub- 
stuntiatly  such  as  have  becrn  approved  hy 
tbe  court,  and  the  evidence  shows  cieariy  tea- 
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tamentarr  capscitr  and  no  undue  inflaence.  a 
Tcrdict  for  the  will  will  not  be  set  aside.— Cox 
T.  Field  (Ky.)  201. 

On  the  probate  of  a  will  which  bad  been  tost 
and  was  oeing  established  by  parol,  eridence 
<A  one  witness  that  idie  had  heard  of  two  wills 
being  executed  after  the  execution  of  the  first, 
but  that  she  had  never  seen  them,  was  insuUi' 
dent  to  present  the  issue  of  a  later  wilL— L4nd- 
sey  T.  WMte  (Tex.  CiT.  App.)  488. 

I  5.  Ooastrttotlon. 

Where  testator  and' his  brother  had  been  part- 
netK  in  the  jewelry  business,  and  testator  con- 
templated that  it  would  be  continued  by  his 
widow  and  his  brother  as  partners,  the  exprea- 
sion  in  his  will  of  the  desire  that  bis  friend  J. 
"be  retained  in  the  employ  of  the  &rm**  did  not 
create  a  precatory  trust.  —  Jewell  t.  Barnes' 
Adm'r  (Ky.)  360. 

Under  a  will  which  took  effect  after  the  en- 
actment  of  Rev.  8t  1846,  e.  82.  IS  2,  Q,  6,  and 
section  47  of  the  chapter  on  •'Wilh,"  hM,  that 
the  deTiaee  took  a  fee  simple,  in  the  ^isence  of 
express  words  showing!  sn  Intent  to  give  him 
only  a  life  estate.— Yocum      Siler  (MoO  208. 

Where  devise  is  made  to  a  class,  the  estnte 
In  remainder  rests  In  the  persons  in  esse  at 
the  time  the  will  takes  effe<^  and  wiU  open 
to  let  in  afta>tMrn  penons.— Downer  t.  Doer- 
ner  <Mo.)  801. 

The  words  "legal  heirs"  In  a  darise  keld 

cqniTalent  to  children  or  their  descendants. — 
Waller  t.  Martin  (Tenn.  Sup.)  78. 

Where  a  will  bequeathed  certain  property  to 
a  woman  for  life,  ttnd  at  her  death  to  go  to  her 
legal  heirs,  the  estate  did  not  vest  in  her  and 
her  heirs,  so  as  to  convert  her  life  estate  Into 
a  fee.— Waller  v.  Martin  (Tenn.  Sop.)  73. 

Where  the  power  of  disposition  of  a  life  es- 
tate siven  to  the  devisee  thereof  was  restricted, 
it  did  not  vest  a  fee  in  the  deTi«ee.-~Wnllflr  t. 

Martin  (Tenn.  Sup.)  73. 

I  6.    Blskts  and  Ua^iUtlM  of  derisees 
and  lec»t«es. 

An  agreed  judgment  In  an  action  by  an  exec> 
ntor  to  settle  his  testator's  estate,  by  which 
each  of  the  legatees  accepted  a  certain  sum  in 
fnll  of  his  legacy,  "and  In  full  of  all  demands" 
against  testators  estate,  did  not  include  a  re- 
mote contingent  interest  in  the  residue  of  the 
estate.— Orelg  t.  Dickson  (Ky.)  SOS. 

WITNESSES. 

See  "Depositions":  "Evideuue." 

Absence  as  ground  for  contiiinaace  of  criminal 

prosecution,  see  "Criminal  I-aw, "  S  11- 
Experts,  see  "Evidence,"  I  10. 
Instructions  as  to  credibility,  see  "Oriminal 

Law,"  i  16. 
Oiilnions,  see  "Evidence,"  |  10. 
Perjury,  see  "Perjury." 

Testimony  of  accomplices,  see  "Orfmlnal  Law," 

H  4-10. 

i  I*   Attead»ee,   pxodnotloii   of  doen- 
ments,  and  «oinpewi»tloii. 

A  return  of  service  signed  by  a  special  dep- 
uty In  his  own  name  Is  invalid.— State  t.  Huff 
(Mo.)  900.  1104. 

A  subptsaa  is  inadmissible  where  its  return 
shows  service  in  a  t-ounty  not  in  the  state ;  the 

Sroceit  being  void  if  served  outride  the  state.— 
tate  T.  Hnff  (Mo.)  900,  1104. 

Return  on  writ  to  attach  witness  for  con- 
tempt helit  not  to  show  an;  real  effort  on  the 
part  of  the  state  to  obtain  the  witness  men- 
tioned in  the  attachmentiF-atate  t.  Huff  (Uo.) 

1XX>,  1104. 

I  2.  Oompatoaer. 

Plaintiff  was  a  competent  witness  as  to  a 
tranaaction  had  with  on  agent  of  defendants, 


though  one  of  the  defendants  was  dead  at  the 
time  of  the  trial;  the  agent  hsving  testified  as 
to  the  transacticHi.— Blood  r.  Herring  (Ky.)  273. 

The  <daim  of  each  of  several  persons  onder  a 
contract  to  provide  for  them  by  will  is  separate, 
and  each  may  testify  for  the  others  as  to  the 
transaction  with  the  obligor.— Story  v.  Btoiy 
(Ky.)  279. 

Where  an  attorney  represented  both  partif^ 
to  a  controversy,  his  information  obtained  from 
them  in  the  joint  presence  was  not  privileged, 
in  a  anbseouent  eontrorersy  between  dionL— 
Taylor  t.  Ronlstone  (Ky.)  SMl 

Where  plaintiff  sought  to  recover  np<»  the 
ground  that  H.,  one  of  several  sureties  tn  the 
note  sued  on,  had  first  taken  an  assignoient  of 
the  note  to  himsdf  and  then  nsaiKnea  ime-hatt 
the  note  to  i^intlff,  H.  being  dead,  nIaintiS 
W88  not  a  competent  witness  for  hiroserf  as  to 
the  transaction.— Turner  v.  Mitchell  (Ky.)  468. 

Where  the  husband  unites  with  the  wife  io 
an  action  brought  in  her  right,  he  is  not  a 
competent  witness  for  plaintiffs  as  to  a  tranr 
action  with  a  pwson  unot  dMansed.— Dunn  v. 

Duncan  (Ky.)  1011. 

Under  Rev.  St.  1889.  {  8022,  a  married  man  is 
a  competent  witness  to  prove  his  own  agenn  to 
act  for  his  wife.— Smith  v.  Wilson  (B(o.)  687. 

Where  witness  testified  that  he  bad  not  seen 
defendant  for  five  years,  and  that  defendant 
lived  in  Topefca,  Kan.,  while  witness  lived  in 
Independence,  Mo.,  keU  he  was  not  competent  to 
testify  as  to  defendant's  reputation  as  a  peare- 
able,  law-abiding  dtisen.— State  t.  Hoinea  (Ma) 
621. 

Under  Rev.  St.  1889.  §  8918,  the  widow  of  a 
deceased  grantor  is  not  a  competent  witne^ 
against  the  genuineness  of  an  alleged  deed  from 
herself  and  Eosband.— Davis     Wood  (1^)  6(6. 

Testinonv  of  attorney  for  plaintiff  relative 
to  communications  made  to  him  bv  bis  client 
hdi  inc<Hnpetent. — Smoot  v.  Judd  (Mo.)  864. 

Where  a  married  woman  sued  to  set  aside  a 
sheriflfs  deed  on  the  ground  that  return  of  pro- 
cess showing  service  on  hw  was  false,  and  de- 
fendants took  isme  and  oodeaTKed  to  show 
delivery  of  process  to  the  husband  for  her,  the 
husband  md  not  a  competent  witness.  fliDeot 
V.  Judd  (Mo.)  854. 

Where,  in  suit  by  married  woman  to  set  aside 
a  sheriff*s  deed  on  ground  that  there  had  be« 
no  service  of  process  on  her,  the  issue  is  irtietb- 
er  the  sherilf  made  her  hnoband  agent  to  de- 
liver process  to  her,  the  husband  was  compe- 
tent to  prove  the  agency*— fioioot  v.  Jvdd  (Sul) 
854. 

Rev.  St  1889,  I  4686^  AsM  not  to  preclude  a 
widow  from  teatirylng  to  admissions  by  her  has* 
band  in  a  suit  to  recover  on  adc^ted  child's 
share  In  his  estate^I^nn  T.  Hockadoy  (IfaJ 

885. 

A  widow,  having  elected  to  take  dower  in 
open  court,  kcld  not  precluded  by  Intmst  from 
testifying  to  an  adoption  by  her  hnoband  of 
one  cismiing  a  child's  shars  in  his  satate.— 

Lynn  v.  Hockaday  (Mo.)  886. 

When  the  suit  was  on  a  note  which  plaintiff 
claimed  as  a  gift  from  her  deceased  mother, 
}ifld  not  competent  for  plaintiff  to  testify  as  to 
statements  made  to  her  \tj  her  mother. — Mason 
V.  Willfaite  (Turn.  Cb.  Aw.)  286;  Same  t. 
Cooper,  Id. 

Under  Sables'  Civ.  St  art.  2902,  testimony  as 
to  the  making  of  a  contract  with  decedent  kM 
inadmissible  in  a  suit  brought  \xy  the  heirs.— 
Pennybncker  v.  Haslewood  (Tex,  Olv.  A^)  158. 

I  3.  Examlnatlaa. 

Upon  a  trial  for  murder,  defendant,  testify- 
ing for  himself,  was  privileged  from  answering 
questions  asked  him  w  cross-examination  as 
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to  another  mnrder  with  which  he  was  charged. 
— ^Howard  t.  Oommonwealth  (Ky.)  7S6. 

On  trial  tor  an  agcravated  awanlt  on  a  cer- 
tain woman,  it  waa  error  to  allow  the  state, 
while  cross-examininfT  defendant,  to  prove  that 
a  certain  pei-aon  told  him  that  the  womaa  waa 
of  bad  character,  and  that  he  believed  it.— Reed 
V.  State  (Tex.  Cr.  App.)  925. 

S  4.    OrediUlitr,  ImpaaohiMnt,  eoatra- 
diatloB,  luad  cMwroboimtion. 

Where,  on  the  croBa-ezamlnation  of  a  wit- 
ness, his  attention  waa  called  to  an  affidavit 
made  hy  him,  and  he  waa  cross-examined  there- 
un.  and  the  court  refused  to  hare  the  affidavit 
go  to  the  jnry,  it  was  not  incumbent  on  the 
crosB-examiner  to  again  offer  the  affidavit  on 
opening  bis  case. — St.  Louis,  I.  M.  &  S.  Ky.  Co. 
V.  Faist  (Ark.)  374. 

Where,  on  the  crosa-examinatlon  ot  a  wit- 
ness, he  was  interrogated  as  to  statements  in 
an  affidavit  by  him,  but  no  motion  was  made 
that  snch  affidavit  go  to  the  jury  until  after 
the  subsequent  cross-examination  of  another 
witness,  held  not  error  to  deny  the  motion. — St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Faist  (Ark.)  374. 

^Vhere,  on  crosa-examioation,  a  witness'  at- 
tention waa  called  to  an  affidavit  made  by  him 
containing  contradictory  statements,  and  he  ac- 
knowledged his  signature,  but  testified  that  he 
did  not  make  such  contradictory  statemeots,  hclil 
error  not  to  allow  the  affidavit  to  go  to  the  jui'y. 
—St.  Louia,  I.  M.  &  S.  Ry.  Co.  t.  FaUt  (Ark.) 
374. 

Where  it  is  sought  to  impeach  a  witness  by 
showing  contradictory  statements  in  an  nffi- 
davlt  made  by  him,  it  is  for  the  trial  court  to 
determine  whether  there  la  any  evidence  of  a 
contradictory  nature,  and,  if  there  he,  the  ques- 
tion is  then  for  the  Jury.— St.  Looia,  I.  M.  &  S. 
Ry.  Co.  V.  Faist  (Ark.)  374. 

The  improper  refusal  of  the  trial  court  to 
allow  statements  contained  in  an  affidavit  made 
by  a  witness  to  go  to  the  jury  held  not  to  lie 
disregarded  because  the  cross-examiner  did  not 
offer  the  testimony  of  the  one  making  the  attl- 
davit.— St.  Louia,  L  M.  &  S.  Ry.  Co.  v.  Fuist 
(Ark.)  374. 

Statements  made  in  an  affidarit  by  a  wit- 
ness Add  BO  at  variance  with  his  testimony  on 
the  stand  as  to  have  entitled  the  party  seek* 
ing  to  impeach  him  to  have  had  the  affidavit 
go  to  the  fury —St.  Louis.  L  M.  &  S.  Ry.  Go.  t. 
Faist  (Ark.)  374. 

Refusal  of  the  court,  on  the  examination  of  a 
witness,  to  allow  his  affidavit  to  go  to  the  Jury 
for  Impeachment,  ftefd  emmeona.— St.  Louisi  1. 
M.  ft  &  Ry.  Co.  T.  Faist  (Ark.)  374. 

Upon  the  cross-examination  of  a  witness 
witn  a  view  to  his  impeachment  by  contradic- 
tion, be  shonld  be  permitted  to  explain  the 
supposed  contradictory  statements  which  he 
made.— Powers  v.  Commonwealth  (Ky.)  735. 

Declarations  of  an  accomplice  who  had  tes- 
tified for  the  prosecQtion  had  not  to  anthoilze 
the  Inference  that  he  had  been  bribed. — Pow- 
ers T.  Oommonwealth  (Ky.)  735. 

The  testimony  of  a  witness  for  defendant  on 
cross-examination  as  to  an  altercation  had  by 
him  with  one  of  the  witnesses  for  the  common- 
wealth on  a  train  waa  admissible  to  show  the 
feelings  of  the  witness. — Howard  v.  Common- 
wealth (Ky.)  750. 

It  was  prejudicial  error  to  permit  the  com- 
monwealth to  prove  that  the  principal  witness 
for  accnsed  had  been  indicted  for  perjury  on 
account  of  his  testimony  on  a  former  trial  of 
the  case.— Johnson  T.  Commonwealth  (Ky.) 
1005. 
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It  is  not  error  to  instruct  in  a  criminal  case 
that,  if  the  jury  concludes  that  a  witness  haa 
testified  falsely  to  a  material  fact,  his  entire 
testimony  may  be  diar^arded. — State  t.  Adair 
(Mo.)  187. 

The  defendant  held  to  have  made  plaintiff's 
witness  bis  own  by  cross-examination,  which 
would  prevent  his  subsequent  contradiction  of 
the  witness.— Anderson  t.  Union  Terminal  B. 
Co.  (Mo.)  874. 

The  refusal  to  admit  evidence  that  the  prose- 
cuting witness  in  a  prosecution  for  a  violation 
of  the  local  option  law  was  in  a  similar  line 
of  business  with  defendant,  and  bad  entered 
into  a  conspiracy  to  break  him  up,  held  error. 
—Lyon  v.  State  (Hex.  Cr.  App.)  125. 

Where,  on  a  second  trial  for  murder,  the 
state  had  changed  its  theory  as  to  the  motive 
of  defendant,  evidence  of  testimony  given  at 
the  first  trial,  which  docs  not  tend  to  impeach 
any  witness,  or  contradict  or  explain  any  evi- 
dence offered  at  tbe  second  trial,  was  Inadmisal- 
ble.— Spangler  t.  State  (Tex.  Gt.  App.)  314. 

No  predicate  was  necessary  for  the  introduc- 
tion of  evidence  that,  during  the  searching  of 
defendant's  room  for  stolen  property,  his  room- 
mate said  that  he  did  not  know  that  defendant 
possessed  a  diamond,  and  defendant's  reply  that 
It  was  one  he  had  owned  for  some  time. — Mc- 
Broom     State  (Tex.  Cr.  App.)  4S1. 

In  a  prosecution  for  murder,  Acfd  error  to  ex- 
clude stenographer's  notes  on  a  former  trial 
for  the  purpose  of  contradicting  witnesses.- 
Stringfelfow  t.  State  (Tex.  Cr.  App.)  719. 

On  trial  for  an  aggravated  assault.  It  was 
error  to  allow  the  prosecution  to  prove  that  a 
witness  for  defendant  was  in  a  wine  room 
drinking  with  a  woman  when  a  certain  murder 
occurred  :  the  time  and  place  of  the  two  crimes 
being  different.— Reed  v.  State  (Tex.  Cr.  App.) 
925. 

Where  defendant's  accomplice  admitted  hid- 
ing himself  on  the  second  day  after  the  murder, 
the  exclusion  of  the  evidence  that  it  waa  the 
first  day  thereafter  held  not  prejudidal  to  de- 
fendant—Rupe  T.  State  (Tex.  Cr.  App.)  929. 

Evidence  Is  admissible  to  show  that  ot  a  for- 
mer trial  a  witness  did  not  nit>ntion  a  fact  to 
which  he  now  testifies.— Penny  backer  t.  Ha- 
zlewood  (Tex.  Civ.  App.)  153. 

Where  tbe  defendant  testifies  that  be  paid  a 
certain  sum  to  W.  for  the  plaintiff  as  a  part 
consideration  of  tbe  note  sued  on,  an  answer 
filed  by  plaintiff,  In  an  action  by  W.  against  him. 
held  admissible  as  tending  to  corroborate  de- 
fendant—Watson T.  Boswell  (Tex.  Civ.  App.) 
407. 

WORK  AND  LABOR. 

Lien  of  farm  laborer  od  crop,  see  "Agricul- 
ture." 

WRITS. 

Particular  writs,  see  "Habeas  Corpus";  **In- 

junctioo";  "Mandamus";  "Replevin." 
  writ  of  error,  see  "Appeal  and  Brror." 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  |  4. 

YEAR. 

Agreements  not  to  be  performed  within  one 
year,  see  "Frauds,  SUtute  of,"  S  L 
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